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AMENDMENT. 

RULE  88. 

Supreme  Oourt  of  the  United  States. 

OCTOBER  TEEM.  IBSk 


Obdbbbd  Bt  THB  CouBT,  That  the  Thirty-third  Rule  of  this  Court  be  amended  so  as  to  read 

as  follows: 


HOXIBLB,  DUQRAHB,  AMD  KXHIBrrS  OF  HATBRIAL. 

1.  Models,  diagrams,  and  exhibits  of  material  forming  part  of  the  evidence  taken  In  the 
court  below,  in  any  case  pending  in  this  Court,  on  mit  of  errw  or  tuppeal,  shall  be  placed 
in  the  custody  of  the  marshal  of  this  Court  at  least  (me  month  bef  cm  the  case  is  heard  or  sub- 
mitted. 

2.  All  models,  dlsgrams,  and  eihiUts  of  material,  placed  in  the  costod^  of  the  manihal 
for  the  inspection  of  the  Court  on  the  hearing  of  a  case,  must  be  taken  away  by  the  parties 
within  one  month  after  the  cue  is  decided.  When  this  Is  not  doh^  it  shall  be  the  duty  ctf  the 
marshal  to  notify  the  counsel  In  the  case,  by  mail  or  otherwise,  of  the  requirements  of  this 
rule;  and  if  the  articles  are  not  removed  withhi  a  reasonable  time  after  the  notice  is  given,  he 
dhall  destroy  them,  or  make  such  other  disposltitm  of  tbem  as  to  him  nuy  seem  best. 

Promulgated  November  28, 1886. 
8578 
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Supreme  Court  of  the  United  States, 


AT  OOTOBEB  TERM.  1883. 


[1]  HARRISON 000DWINETAi...i^toJ9N-. 

COLORADO  MORTGAGE  AND  INVEST- 
MENT COMPANY  OF  LONDON  (Lim- 
ited). 

(See  B.  C,  Reporter's  ed.,  1-T.) 

MtnuMtead  tme — rmtr&njf  homestead— agent  af 
foreign  eerpmraUenffSr  eentee  ef  proem. 

L  Apenoo  la  not  entitled  to  the  benafitB  of  tbehome- 
stead  law  of  Colorudo,  unteas  the  word  "  homestead  " 
be  entered  on  the  maivin  of  the  recorded  title  of 
the  premteee  occupied  dt  him  as  a  homestead ;  act- 
ual notice  to  creditors  of  the  oocupano^  of  particu- 
lar premises  asahomeatead  la  not  equivalent  to  such 
entry  on  the  record. 

2.  An  auawer  aettlns  up  the  homestead  exemp- 
tion, which  does  not  show  a  oomplianoe  with  the 
statu  te,  as  to  reoordinc  a  homeateaa  la  fatally  defeot- 
Ive. 

8.  Where  the  Oonstltutton  and  statutes  of  a  State 
provide  that  "Foreign  oorporationa  shall,  before 
chejr  can  do  any  buainees  In  ihe  State,  make  and  file 
a  certiflcate  desiflrnating  an  authorised  avent  in  the 
State,  residing  at  Its  principal  plaoe  of  hiuinees, 
QpOD  whom  process  mar  be  served,"  a  certificate  is 
In  substantial  oonfomuir  to  the  law,  which  desig- 
nates the  general  manager  of  the  corporation,  re- 
siding at  Its  principal  place  of  busineaB,  as  agent  to 
receive  Berrroe  of  prooeea  and  It  is  not  necessary  to 
give  the  name  of  the  partio  alar  person  who  happens, 
at  the  date  of  the  certiflcate,  to  flU  that  position. 
[No.  177.] 

SvImitUsd  Dee.  tO,  1883.   Decided  Jan.  7, 1884- 

F ERROR  to  the  Circuit  Court  of  the  United 
Sutes  for  tlie  District  of  Colorada 


The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Meurt.  E.  T.  W«1U  and  Amae  Sleek,  tat 
plaintilTs  in  error; 

It  is  DOt  averred  that  the  defendant,  Harrison 
Goodwin,  had  ever  caused  the  won)  "home- 
stead "  to  be  inscribed  upon  the  record  of  hia 
title  to  the  premises,  as  apparently  required  by 
the  2d  section  of  the  statute,  but  the  actual  no- 
tice which  the  answer  avers,  supplies  and  ex- 
cuses the  coDBtructive  nodee  contemplated  by 
the  record. 

The  Corporation  had  no  power  to  contract  in 

the  State. 

The  provision  of  the  statute  and  the  provision 
of  the  Constitution  also  are  a  positive  prohibi- 
tion upon  the  exercise  of  any  corporate  powers 
whatever.  The  words  of  the  Act  are  amenda 
torr,  and  Its  purpose  apparent. 

The  consent  given  by  the  Act  In  question, 
was  upon  a  conduion  precedent.  Until  this  con- 
dition be  performed,  the  Corporation  is  not  a 
Corporation  even  de  facte,  witbin  the  limits  of 
Colorado,  and  all  attempts  by  it  to  exercise  its 
corporate  powers  are  contrary  to  law  and  mere 
nullities. 

in  Se  Otmttoek,  8  Bawr.,  WHliama  v. 
Cheney,  8  Gray,  BocAe  t.  Ladd,  1  Allen. 
441;  Int.  Oo.  Co.  T.  PureeU,  10  Allen,  282;  In: 
Co.  V.  Slaugkter.  20  Ind.,  620;  Ine.  Co.  v.  Roaen- 
thal,  65  111,  86;  Ina.  Co.  v.  Haroey,  11  Wis., 
806;  Lamb  T.  Lamb,  18  Bk.  Reg..  19;  UtU^  T. 
Jfifn<fv0b.,4CoL.870. 


NoTs.— Ktenqitloiu  frem  stBeeuUm  wtder  hmw- 

eUadAcU. 

The  exemption  of  a  homestead  from  execution  In 
the  various  States  by  statuteor  oonatitutlon,  pro- 
tects it  from  forced  Mue.  Orubbav.  ElUBon,28Ark., 
WIv  spencer  v.  Geiasman,  87  Cal.,  96;  Sampson  v. 
WUUaniflon,  6  Tex.,  lOB:  Smith  v.  Omans,  fT  Wta., 
•B:  Hawthorne  v.  Smith,  8  Nev^  182;  Trotter  v. 
Dobb*.  38  Hiss.,  180;  Dreutser  v.  B<dl,  11  Wis.,  U4; 
Tucker  v.  Kenniston,  47  N.  H.,  807. 

An  execution  sale  of  a  homestead  In  such  States 
conveys  no  Utle  to  it,  afnoe  the  judgment  Is  not  a 
Ueoon  it.  Parkeison  v.  Wlghtman,  4  8trob^883: 
Twler  V.  Hontgomenr,  64  Mo.,  677 ;  Horrla  v.  ward, 
»  Kan.,  ZSi;  Lies  v.  Le  Dlalder,  12  Cal.,  827;  Wig- 
cliis  V.  Chance,  M  Dl.,  ITS:  Johnson  v.  Baboock,  8 
AUem  sea :  Lamb  v.  Shay,  14  Iowa,  607 ;  CummingB 
T.  Long,  18  Iowa,  H:  libera  v.  Ford,  2S  Wis..  139 ; 
Bevalk  v.  Kramer,  B  Cal.,  08:  Green  v.  Marin,  26  lU., 
SI;  Ftohback  v.  Lane.  86  m„  487;  Bliss  v.  Oork,  88 
nL  680:  Kendall  vTctark,  10  OaL,  17;  Beecher  v. 
MdT,  r  Uloh.,  608 ;  Acklrar  t.  Chamberlain,  16  CaL. 
181 ;  Faxton  v.  Freeman,  6  J.  J.  Harsh.,  284 ;  Hamb- 
Hn  V.  Womeke,  81  Tex.,  SSL 

The  surplus  arising  from  a  foreclosure  sale  of  a 
homestead  cannot  be  applied  to  pay  the  personal 
•4eMaaf  tbahintnad.  Ogdeo  v.  (»ddlngs,lA  Tex., 

110  u.  s. 


4BS :  Morris  v. Word.  S  ICan,,  £3B ;  Dldnon  t.  Cbditt, 
6  I'f-ira,  19i  Yost  v.  I>OTRu)t,  9  lowth  80;  AHar  T. 
Ifiiy.  0  Wa.  GOB;  Van  Re^ii^eseii  v.  Rei-^k,  8  OiL, 
7S:  Potsfim  v.  Cbtll.  t  Bbnu.,ffi3:  BonejT.  yitgUf 
lanil,  T  cal.,  312 ;  Cook  v.  Kmk,  8  Cal.,  3fl' ;  WlUiaBt' 
V,  Slarr.S  Wla,,  581. 

Ad  ^tTachiqont  upon  land,  prior  to  Its  oocapatKip 
ar  n  bomeeiead,  bsa  a  pr1on£r  wr  the  homeetaaA 
e>>'mption  BHrulu  lubBequent  to  tbe  levf  of  w 
alr,i.i:hmeDt.  Tattle  r.  Bows,  U  Ulnn„  14S ;  Krlrfp 
r.  Morr.  1&  Minn-,  Vtt ;  Hnle  v.  HeaAUp,  iB  Iotbl  4B ; 
T'tirvlUe  v.  Plerean,  80  IIL.  4U:  WriAfal  Dun- 
DltiLC.  iS  111,,  Era ;  BnUcu»  v,  jslMti,  U  Kan.,  BB;  Eta. 
ten  V.  Rnblnson,  21  Iowa,  6S1;  AusUciv.  Staalef,48 
N.  H.,  Til  1  CociUilea  V.  Walh,  at  Miob.,  K%  Lea  t. 
Miller.  II  Alkn,  87. 

Va\.e*»  Ihc  statute  aUowi  B  debtor  CO  mUw{»- 
mor^'  f  n>in  tlir  bomoBtead  reqsnllw  of  the  Jadgv 
nii'-i't)  nfmitiii'i  tiLm,whefloveritc«itff€Btcibea  bone- 
ati'ji']  or  i>  ciiiv-«red.  it  beoomes  subject  to  nle  and 
tilt"  inin  tinacrUkea  It  subject  to  the  Uenrf  " 
nx'ii"^  J^ivoii]^ his  grantor.   Allen  v.^QOferSI] 

\  T^tvi  v.  ITowe,  ^Wlg.,  TB2;  SlmmnnaT.  J4] 
Btii.  14  iVla.,         Tnisreee.  etc.  v.  Sohell,  U  T 
8(5^1  McDCmfti!!  V.  Cnindiai.  43  IIL^IM  lCw  v^St 
47llL,2£Sj  Hewitt  V.  1^idi)letan,4A  ZU.,8n; 
kr  T.  HoONnaU,  80  HI.,  IH. 
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Oor.  Tmsat, 


No  connid  vppemi  2or  the  defendant  hi  er- 
ror. 

JA*.  J^tUee  H»rl»n  ddivered  the  o[dnlon  of 
Oie  court: 

The  Colorado  Mortrage  and  Investment  Com- 
pany of  London  (Limited),  a  Corporation  organ- 
ized under  the  laws  of  the  United  Kingdom  of 
Qreat  Britain  and  Ireland,  brought  this  action 
against  Hamson  Qoodwin  and  Elizabeth  Good- 
win, his  wife,  to  recover  the  poocooalon  erf  cer- 
tain real  estate  in  Colorado  and  damages  for 
withholding  ttie  same.  In  confbrmHr  with  a 
written  stipulation  by  the  parties,  the  case  was 
tried  by  the  court  without  the  intervention  of  a 
jury,  and  Judgment  rendered  for  the  plaintifl. 
[4]  The  lands  in  controversy  were  conveyed  by 
Harrison  Qoodwin  to  David  H.  KafFat,  Jr.,  in 
trust  to  secure  certain  promissory  notes  executed 
by  the  grantor  to  the  plaintiff,  and  made  pay- 
able at  T>enver,  Colorado.  The  deed  provided 
that,  in  case  of  default  in  the  paymoit  at  the 
principal  or  interest  of  either  of  the  notes,  the 
trustee,  on  application  in  writing  of  the  legal 
bolder  of  the  notes,  might  sell  the  premises  at 
public  auction  after  givme  four  weess*  previous 
notice  of  the  time  and  puce  of  sale  by  adver- 
tisement in  any  newspaper  published  in  Boulder 
County;  where,  as  we  infer,  the  lands  lie;  and 
from  the  proceeds  pay  tbe  prindpal  and  Interest 
of  the  notes,  whether  doe  and  payable  by  the 
tenor  thereof  or  not. 

There  was  such  default  and.  under  the  au- 
diority  given  by  the  deed  of  trust,  the  lands 
•rere  sold,  the  plaintiff  becoming  the  purchaser 
tod  receiving  a  conveyance  tborefor  from  the 
trustee. 

The  wife  ot  Goodwin  filed  a  aroarate  answer, 
In  which,  among  other  things  it  is  alleged,  that, 
at  the  time  of  the  excution  ox  Qie  deed  of  trust, 
Uie  premises  in  controversy  were,  as  plaintiff 
well  knew,  occupied  by  her  husband  and  her- 
self as  their  homestead,  and  that  her  husband 
was  a  householder.  By  these  allegations  it  was 
intended  to  question  the  validity,  under  the  laws 
of  Cf^rado.  of  the  aale  of  thenemiaeB,  Inpur- 
anance  oi  the  before  mentlonea  deed  of  trust. 

The  statutes  of  Colorado  {Col.  Gen.  L.,  1877. 
ch.  46)  provide  that  eray  hotueholder  m  that 


State,  "  Being  the  head  of  a  famOy,  shall  be  en- 
titled to  a  homestead  not  exceeding  in  value  the 
sum  of  9S,000,  exempt  from  execution  and  at- 
tachment arlsmg  ftom  any  debt,  contract  or 
civil  obligation  entered  into  or  incnzred  after 
the  first  day  of  February,  in  the  year  of  our 
Lord  1868  "  (sec  1) ;  that  "  To  entitie  any  per- 
son to  the  benefits  of  this  Act.  he  shall  cause  the 
word  'honuttead*  to  be  entered  of  record  on  the 
margin  of  his  recorded  title  to  the  same"  (sec. 
2) ;  that  "  Such  homestead  ahan  wily  be  ex* 
empt,  asprovidedinthelstsectionof  thla  Act, 
while  occupied  as  such  by  the  owner  thereof  or 
hia  or  her  famOy"  (see.  8);  that  "When  any 
penon  dies  seised  of  a  homestead,  leaving  a 
widow  •  •  •  such  widow  •  •  *  shall  be  entitled  [6] 
to  the  homestead  "  (sec  4) ;  and  that ' '  Nothing 
in  this  Act  shall  be  construed  to  prevent  the 
owner  and  occupier  of  any  homestead  from  vol- 
untarily mortgaging  the  same ;  J^vtided,  No 
such  mortgage ahauoe  Undine  against  the  wife 
of  any  manied  man  who mavM occupying  the 
prenmes  with  him,  unless  she  shall  freely  and 
voluntarily,  separate  and  apart  from  her  hus- 
band, sign  and  acknowledge  the  same,  and  the 
officer  t&ing  sudi  acknomedgment  shall  fully 
apprise  her  oi  her  rights  and  ue  effect  of  aign- 
ingsuch mortgage" (aec  8). 

The  asrignments  of  error  do  not  meaent  any 
Queation  as  to  the  suffldency  of  that  part  m 
Mrs.  Goodwin's  answer  whiui  impeaches  the 
truth  of  the  oflScer's  certificate  of  her  acluiowl- 
edgment  of  tiie  trust4eed.  But  had  they  done 
so,  it  is  sufilcient,  upon  this  branch  of  the  case, 
to  soy  that  no  one  is  entitied  to  the  benefits  of 
the  foregoing  statutory  provisions  unless  the 
word  "  homestead  "  be  entered  on  Que  margin  of 
the  recorded  tUle  ot  the  piemiseB  occapiod  as  a 
homestead.  Such  are  the  express  woros  of  the 
statute,  and  there  Is  no  room  left  for  coostruc- 
tion.  We  are  not  at  liberty  to  say  that  the  Leg- 
islature intended  actual  notice  to  creditors,  of 
the  occupancy  of  particular  premises  as  a  home- 
stead to  be  equivaleat  to  the  entry  on  the  record 
of  title  of  the  word  "homestead.  The  require- 
ment that  the  record  of  the  title  shall  show  that 
the  premises  are  occupied  as  a  homestead  before 
any  person  can  become  entitled  to  the  benefits  of 
the  statute.  Is  absolute  and  uncondittonai.  As 


It  Tho  h<>ir.r«t«8'ttsnli|p1llni-attt:<'tiv'::  m  estate 
ivfs  thiui  Uii^  ree.ftc«aeBon  tltetctmm:iLionorthe 
eatrn*.   Brown  V.  Keller,  86  OL,  la. 

Where  ttie  exemptioi]  Is  by  ntatute  a,  certain 
amount  or  value,  nod  tba  praiierty  to  which  It  at- 
taches; [?zi'L-'.'ili<  In  vbhie  tne  amotint  allotred,  the 
prom'rLy  titay  tit'  ncil'i  od  cxecutlna  and.  tlio  amount 
of  UiQ  iKinK^cad  e-x'-iiijiUon  paid  ^^^  the  Judgment 
debtt>T  fjtit  of  ti)C  iinjuft-dft  of  tliewiic  awi  thesur- 
pJiwfliPiilJftrt  on  th(>  JaJpinCQt.  r"."iirliiK  v.  Thomas, 
&  Ga.,  2^*:*:  Mnxt'v  v.  Uival.  3fl  Oa.,ail  :  Welch  V. 
llnriu".^  III.,  riiitiiJfl  V.  Crandnll,  a  I1L,281: 
Humo  V.  f;.--!.-fU.  «  111,.  *(17;  Bpnn^^U  v.  ChHd.  10 
Wla.,  SnS;  tloraaii  v.  SK'HmB.  41  Vt..  33if^;  Pittsflold 
Bk.  V.  Houuks.  *  AiJen,  ;  FiKsy  v.  Fot-'p.  40  N.  H., 
SA& 

Mo  homteleji'l  le  tsC'diri  fnm  liie  voFuJor's  t:loim 
f or purchftfle  ixiciiir-y,  Aiif'tin  v.  Un'li  ri-\'ii,><l,  'Si  111— 
«ei  KtttiieU  V.  lliirKwin,  21  UL,  4''i ;  rht-ir  '*  v.  Con- 
OTW.ffi  li]..5'5&;  ?(iiiiipuTi!(Tv  v.Tml,  11  Oil..  HO j 
Sliiiiiier  V.  Il-  Qtty.  lU  C'jil..  :  Willirtnin  t.  Yiiiing, 
IT  Cal.,  W3;  lijlloa  v.  llyriiL,  6  i:al,.ir/>:  Mi-nfiiry  v. 
HeiHy.  13*^1.,  75:  SB-iIbv_  Kni?iiicr,  V.i  t'tiL.  TlM:  Kiio- 
coslon  of  Fi.iiill<!*.  I"  Kil ;  FnnncT  v.  Pinifwm ,  8 
Toar.,  303:  shcpiinrd  v,  Wtiiw,  U  Tn  .  ^'4:  t^frifi  v. 
T>!irr»  i!.aj  Tex  ,  U;  H>irfi.rl  v,  H"f-.-i<lk'fiL  :t7  Tct.x., 
i'l:  M.'Miiiiii^  V.  i  Jiiiiiili.'!!.  .r  'I'l' v..  :]il7:  Mc<''fVf  \  y  v. 
tv-i-tioii,  X  Ti:t  ,  i>3 :  riric],'.^  A|,i[.j'!dl.  4  rn„  1^9; 
Fabiaf  V.  Uorr,  5$  Pa.,  IM;  JlcUlie«  v.  Way,  m  Qa^ 
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aH;  Pratt  v,  TopcltH  Bk    IS  Kfin,.  670;  Buddno'- 

TIjc  '■nil'  rif  tho  hnmentrafi  nnil  the  purr  hasp.  With 
tl*^  jir  Lii  i^^ds,  {if  prci|M:r(y  iii  Ehc^  s;initMiatiire,  gives 
tt'.'  I  111'  ]  rli'.'  'uimt''.'X''riiii|)(.rHiflthe  (rirTin?r.  Keyca 
V.  Uiri-,-,  :i;  >■[..  -JV:.  'I'Jll'jtflon  t.  Woloott.  48  N.  Y.. 
18* ;  I'.  jii^H'ii  v.  Mialurn.  isjlowft,  80:  Saraent  T. 
<7iiibtjiK^l;,  I'J  lovvH,  37;  Roliij  v.  McBHde^  HS  lOWft, 
8E0. 

V^Tifre  a  i^.ljU>r  iil:'niidonB  his  htinies(«»d,  the  nrst 
atci'iiti'in  levied  &□  it  boa  priority.  Bll^a  s.  Clurk, 
» III.,  r-Ki. 

Ir  -T-im'  t^tjiU^ahonitfitciul  ia  liable  fordebtf,  &or- 
tnn  It'll  l>i'ltii-"  Its  iiiiri.'li(i?e  or  before  Its  ocoupntloa. 
Pnlf'L-Linj-kv  v.  KrtrailJn,  20  Tex..  S^i  Blevpna  v. 
Stpveua,  10  Allen,  1*8 :  TuckerT.  Dnk€k  11  AJIen.  1*6 ; 
Bale  V.  Hcu(illp.  la  lowB,  iSl ;  Idlnif  v,  Cun£iln£tiR.m, 
17  lowft.  610;  T'uffe  V.  Bwbank,  IS  lOWft,  O*;  Dfllo- 
van  T.  Pratt.  1^  Inwa,  42P ;  Hyatt  v.  SpAamuiEi,  20 
lOwju  5111:  Klatfin  r.  Ho^'lnsnn,  SI  Iowa,  rai;  8.  C  23 
Iowa,  USH :  Braitifirrt  v.  Van  Kurtm.  2S  fgwft,  tBl. 

A  lioiiHStoafl  la  not  eaPTftpl  lor  oebU  00Dtr»cted 
for  lmr»n>veiii.aDt9  on  it,  exc«|pt  ta  Mlnooota.  Mer- 
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the,  answer  of  Hn.  Goodwin  did  not  show  a 
compliance,  in  that  respect,  with  the  statute,  It 
was  fatally  defective. 

The  Constitution  of  Colorado  provides  (art. 
XT.,  sec.  10)  that  "No  foreim  corporation 
shall  do  any  busineas  in  this  (that)  State  without 
having  one  or  more  known  [daces  of  business, 
and  an  authorized  agent  or  agents  In  the  same, 
upon  whom  process  may  be  served." 

The  statutes  of  the  State  provide  that  "  For- 
eign corpornlions  sliall,  before  they  are  author- 
ized or  permitted  to  do  any  business  in  this 
[61  State,  make  and  file  a  certificate  signed  by  the 

§ resident  and  secretary  of  such  corporation, 
uly  acknowledged,  with  the  Secretary  of  State 
and  in  the  office  of  the  recorder  of  deeds  of  the 
county  in  whidi  sudi  business  Is  carried  on, 
designating  the  principal  place  where  the  busi- 
ness of  such  coiporatioQ  shall  be  carried  on  in 
this  State,  and  an  authorized  agent  or  agents  in 
this  State,  residing  at  its  principal  place  of  busi- 
ness, upon  whom  process  may  Deserved."  Gen. 
L.  Col.,  1877,  p.  161,  sec.  318. 

Prior  to  the  execution  of  the  before  men- 
tioned deed  of  trust  or  of  the  notes  secured  by 
it,  the  plaintiff  caused  to  be  filed  in  the  office  of 
the  Secretary  of  State  of  Colorado  and  in  the 
office  of  the  recorder  of  Arapahoe  County,  a 
certificate  signed  by  its  president  and  secretuy. 
and  duly  acKnowledgca,  which  stated  "That 
the  principal  place  where  the  business  of  said 
Corporation  shall  be  carried  on  fn  the  State  of 
Colorado  shall  be  at  Denver,  In  the  County  of 
Arapahoe,  in  said  State,  and  that  the  general 
manager  of  said  Corporation,  residing  at  the 
said  principal  place  of  business,  is  the  agent 
upon  whom  process  may  be  served  in  all  suits 
that  may  be  commenced  against  (said)  Corpora- 
tion." 

The  contention  of  plaintiffs  in  error  is,  that 
this  certificate  is  materially  defective.  In  that  it 
does  not  designate  the  particular  Individual  by 
name  upon  wnom,  as  the  agent  of  the  Corpora- 
tion, process  ma^  be  served  ;  that  until  this 
foreign  Corporation  filed  such  a  certificate  as 
the  statute  required,  it  was  prohibited  by  the 
Constitution  and  laws  of  Colorado  from  doing 
any  business  in  that  State ;  and,  consequently, 
that  this  deed  of  trust,  executed  and  delivered  In 
Colorado,  and  upon  which  its  title  to  the  prem- 
ises in  controversy  rests,  was  void.' 

We  are  of  opinion  that  the  certificate  in  ques- 
tion was  in  substantial  conformity  to  the  law. 
The  requirement  of  the  statute  was  met  by  the 
designation  of  the  "  general  manager  "  of  the 
Corporation,  residing  at  its  principal  place  of 
busmcsa,  as  agent  to  receive  service  of  process. 
It  was  not  necejsary,  as  we  think,  to  give  the 
name  of  the  particular  person  who  happened,  at 
the  date  of  the  certificate,  to  fill  that  position. 
The  object  of  the  statute  could  be  best  subserred 
[7]  by  a  certificate  of  the  character  filed,  for  the  ob- 
vious reason  that  the  death  or  resignation  of  the 
incumbent  would  not  long  interfere  with  the 
bringing  of  suits  against  the  Corporation.  Had 
there  been,  when  the  certificate  was  filed,  no 
such  officer  of  the  Corporation  as  a  general  man- 
ager, there  would  have  been  ground  to  contend 
that  it  had  not  performed  the  condition  essential 
to  its  authority  to  do  business  in  the  State.  But 
the  answer  makes  no  claim  of  that  kind,  but  as- 
sumes that  it  was  necessaiyto  give  the  name  of 
some  individual  upon  whom  process  against  the 
nor.  S.  U.S..  Book  28. 


Corporation  might  be  saved.  Wedonotconctir 
in  this  construction  of  the  statute. 

2foTi€  oftlu  pointt  made  hy  eounulforplaintif» 
in  errorean  be  nutained,  and Iht judgment  muH 
be  a^rmed.   It  it  so  (ordered. 

True  oopr-  Test : 

James  H.  MoKom^,  Clerk,  Snp.  Court,  U.S. 


ALPHONSO  L.  MARTIN,  Sheriff  of  Da- 

VIEBB  CotJHTT,  MlBSOUHI,  WM.  W.  CLE- 

VENGER,  Sheriff  of  Caldwell  Cocntt, 
Miseouai,  amd  DAVIESS  COUNTY  SAV- 
INGS ASSOCUTION  or  Gallatin.  Mib- 

■OUBt,  Apptt., 

9. 

ALBERT  S.  WEBB,  RQBT.  L.  BELKNAP, 
AMD  WM.  H.  KANE,  Trustees,  under  the 
Will  of  Hehbt  R.  Remsek,  Deceased,  bt  ai« 

(Bee  B.  a,  Beporter^  ed., 

Autharili/  tif  eaMtr^a  bank—hmo  eottfemd-' 
xLtaQO — knowUdge  ofdindiOft. 

*L  A  banking  oorporatlon,  whose  charter  does 
not  otherwise  provide,  may  be  represented  by  its 
cashier  Id  transactions  outside  of  ola  ordinary  du- 
ties, without  hla  authority  to  do  so  being  In  wrltlua 
or  appearing  In  the  records  of  the  proceedings  ca 
the  alrectors. 

t.  His  authority  may  be  by  parol,  and  collected 
from  ciroutostanoee  or  Implied  from  the  conduct  or 
acQulescence  of  the  dlrecton. 

3.  It  may  be  inferred  from  the  general  manner  In 
wbicb,  for  a  period  sufficiently  long  to  establish  a 
eettled  course  of  bueinem,  he  has  iMen  Buffered  Xtf 
the  directors,  without  Interferenoe  or  inqulrj,  to 
conduct  the  aftalra  of  the  bank. 

4.  When,  during  a  series  of  years  or  in  numerous 
business  tnmsaouona,  he  has  been  permitted,  in  his 
official  capacity  and  without  objection,  to  pursue  a 
particular  course  of  conduct,  it  may  be  presumed, 
as  between  the  bank  and  these  who  in  good  faltJti 
deal  with  it  upon  the  baala  of  his  authority  to  rep- 
resent  the  corporation,  that  he  has  aobm  In  oon- 
formlty  with  Instructions  received  from  thon  wiio 
have  the  right  to  control  its  operations. 

6.  That  which  direotots  ought,  by  proper  diU- 
!nce,  to  have  known  ss  to  the  general  course  of 
le  bank's  businees,  they  may  be  presumed  to  have 
known  in  any  contest  t>etween  the  oorporatioD  and 
those  who  are  juatlfled  by  the  drcumstanoes  la 
dealing  with  It  upon  the  basis  of  tliat  oouise  of  bud- 
neaa. 

[No.  801J 

Submitted  Dec.  7,  iSSJ.      Decided  Jan.  7, 183^. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  His> 
sourL 

The  appeal  In  this  case  Is  i^om  the  decree  of 
the  court  oelow.  In  two  cases,  which  were  con- 
solidated and  heard  together  by  consent  of  the 
parties. 

The  first  was  commenced  in  the  Circuit  Court 
of  Caldwell  Co.,  Mo.,  June  17,  1880,  by  Albert 
S.  W^b  et  at..  Trustees  under  Oie  will  of  Hen- 
ry R.  Remsen,  ucainst  Alphonso  Bfartln,  Sher- 
iff of  Daviess  Co.,  Mo.;  Wm.  W.  Glevenger, 
Sheriff  of  Caldwell  Co.,  Mo.,  and  the  Da^ess 
Co.  Savings  Association,  of  Gallatin,  Daviess 
Co.,  Mo.,  defendants,  to  en  join  the  two  Sheriffs 

*Head  notes  by  Mr.  Jualiee  Rabus. 

Nora.— Dutfei  of  eaiHUer  of  banJt ;  wAen  b1»  nets 
Mnd  bofift.  Seenoto  toNat.Bk.v.  Watsmtown 
Bk..  lOBU.     XZVL,  Vm 
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d^oidaDto  M  Tnutees.and  the  Davieia  Ca  Bav- 
bxa  AMOciation  as  beneficiary,  from  leUing 
vmter  sondiy  deeda  of  trust  mm  Fatrlt^  8. 

Eenney  and  wife,  to  secure  certain  debts  held 
\]j  the  Asaociation,  and  conTeylng  all  his  lands, 
on  the  ground  that  said  deeds  of  trust  bad  been 
aatisfled  and  released,  and  that  the  plaintiffs 
had  the  first  lien  by  certain  deeds  of  truM  on 
said  lands. 

The  second  was  a  suit  brought  in  the  same 
court,  on  Februa^  88, 1881,  by  David  A.01enn. 
acting  Sheriff  of  Caldwell  Co.,  Mo.;  George T. 
C^ozur,  acting  Sheriff  of  Daviess  Co.,  Mo.,  and 
the  I^viess  Co.  Savings  Association,  plaintiffs, 
against  Albert  8.  Webb,  Robert  L.  Belknap 
and  Wm.  H.  Kane,  Trustees  under  the  will  of 
Henry  Remscn,  deceased,  and  Lew  E.  Darrow 
as  trustee  and  George  W.  Frank  &  Darrow, 
and  David  W.  McNalr,  as  trustee,  to  enjoin  the 
defendants  from  pr<wecuting  their  suits  to  fore- 
close their  respective  deeds  of  trust,  and  from 
selling  said  land  under  said  deeds  of  trust 

On  or  about  March  1,  1881,  both  cases  were 
removed  into  the  court  below,  where  they  were 
consolidated  and  heard  together.  On  Novem- 
ber S,  1881,  a  final  decree  was  entered  in  favor 
of  the  complainants  in  the  first  suit,  sustaining 
thdr  bill  and  dismissing  that  of  the  complain- 
ants in  the  second  suit.  Whereupon,  said  Mar- 
tin and  associates  appealed  to  this  court. 

The  facts  are  further  stated  hy  the  court 

Metm.  Jeff.  Chudlw  ana  Eppa  Htm- 
ton*  for  appellants. 

Memt.  XL  T.  Merrlokt  M.  F.  MorrU  and 
Jam«»  S,  Botltford,  for  appellees. 

JIA*.  JwHee  Hfcrtan  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  decree  in  two  suits 
In  equity,  commenced  in  one  of  the  courts  of 
the  State  of  Missouri,  and  thence  removed  into 
the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  that  State,  where,  by  con- 
sent they  were  consolidated  for  final  beuing. 

The  question  presented  is,  whether  the  appel- 
lant, the  Daviess  County  Savings  Associatfon, 
a  banking  Corporation  of  Missouri,  doing  busi- 
ness at  Grallatin,  in  that  State,  is,  under  the  cir- 
cumstances of  this  case,  estopped  to  deny  that 
the  cancellaUon,  In  Its  name  and  by  its  cashier, 
of  certain  notes  secured  by  trust-deeds  upon  real 
estate,  and  the  release  of  record  of  the  liens 
given  by  those  deeds,  waa  by  its  authority  and 
undine  upon  it. 

The  facts  bearing  upon  this  question,  as  they 
are  disclosed  by  the  pleodinn,  testimony  and 
stipiilations  of  counsel,  are  substanUally  as  will 
be  now  stated. 

On  the  80th  day  of  June,  1879,  one  Patrick 
S.  Kenney  was  largely  indebted  to  that  Associa- 
^n.  The  indebtedness  was  secured  by  recorded 
deeds  of  trust  upon  several  tracts  of  land,  in 
some  of  which,  embracing  a  large  part  of  this  in- 
debtedness to  the  Bank,  ms  wife  had  not  joined. 
These  deeds  bore  date,  respectively,  Februaiy 
8,  1873,  November  17,  1878,  December  20, 
1878,  August  2S,  1874,  September  21, 1874.  May 
U,  1876,  and  April  1, 1876.  In  three  of  them 
the  trustee  was  Bobot  L.  Tomlio,  who  at  the 
date  ci  their  execution  and  during  the  entire 
period  covered  by  tiie  transactions  to  be  here- 
after redted,  was  a  director  and  the  cashier  of 
the  Bank.  Kenn^  and  wlfto  had  also  executed 
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and  delivered  a  deed  of  tmst  UDoaa  portion  of 
the  same  lands,  for  the  benent  of  James  D;  r{ 
Powers,  to  secure  a  debtof  $6,000  uid  Interest 
As  to  the  lands  thoreln  desmbed,  it  gavealieD 
superior  to  that  created  by  any  of  the  before 
mentioned  deeds,  except  the  one  of  date  Febru- 
aiy  8, 1872. 

On  the  15th  day  of  July,  1676,  and  first  day 
of  November  of  the  same  year,  respectively, 
the  Exchange  Bank  of  Breckenrtdge.  Missouri, 
and  one  Thomas  Ryan,  obtained  judgments  for 
money  against  Eenney,whlch,  on  June  80, 1879. 
remained,  or  were  believed  by  those  Interested 
In  them  to  remain,  liens  superior  to  that  given 
by  the  forcing  deed  of  April  1,  1876. 

It  was  desired  by  Tomlin,  the  cashier,  to  have 
Eenneys  iodebtednees  to  the  Bank  In  better 
shape  than  it  was,  and  to  secure  further  time  oo 
his  Indebtedness  to  other  parties.  He  also 
deemed  it  important  that  the  liens  upon  these 
lands  (whether  crested  by  trust-deeds  or  Judg- 
ments), which  were  prior  to  thoee  held  by  the 
Bank,  should  be  removed,  and  that  Mrs.  Ken- 
ney's  signature  be  obtained  to  a  trust-deed  or 
deeds  in  favor  of  the  Bank,  covering  all  the 
lands  of  her  husband.  He,  therefore,  requested 
Kenney  to  obtain  a  loan  of  money  suflBcient  to 
satisfy  all  liens  prior  to  those  held  by  the  Bank. 
Tomlin  did  not  wish  his  Bank  to  make  further 
advancements  to  Kenney,  believing  the  latter 
would  be  more  prompt  with  strangers, than  with 
the  Bank,  In  paying  Interest  as  it  matured.  In 
order  to  effect  the  desired  reault,application  was 
made  by  the  cashier  to  Frank  &  Darrow,  of 
Coming,  Iowa,  for  a  loan  to  Kenney.  After 
some  nwotiationa,  that  firm  made  an  arrange- 
ment with  Albert  8.  Webb,  R.  L.  Belknap,  and 
William  H.  Kane,  of  New  York,  trustees  under 
the  will  of  Henry  R.  Remsen,  for  a  loan  of 
money  to  Kenney  for  five  years,  at  eight  per 
cent  interest,  to  be  secured  by  a  trust-deed  on 
his  lands,  which  would  give  them  a  Uen  prior 
and  superior  to  that  hda  by  tJX  others,  includ- 
ing the  Bank.  It  was  exprrasly  agreed  between 
Frank  &  Darrow,  representing  the  trustees  of 
Remsen,  on  one  ode,  and  Kenney  and  Tomlin, 
the  latter  representing  his  Bank,  on  the  other 
side,  that  the  money  thus  obtained  should  be 
applied,  as  far  asnecessai7,tothedebtB  secured 
by  the  before  mentioned  Powers  deed  of  trust, 
and  to  the  two  Judgments  against  Kenn^;  that  [i 
the  balance  sboulabe  paid  to  the  Bank,  whidi 
should  then  cancel  and  surrender  the  notes  held 
against  Kenney,  taking  a  new  note  from  him, 
and  eater  of  record  satisfaction  and  release  of 
its  liens  under  the  several  deeds  ;  that  Kenney 
and  wife  should  execute  a  deed  of  trust,  giving 
a  first  lien  to  Remsen's  trustees  to  secure  the 
loan  by  them  made;  a  like  deed,  living  a  Hen 
suborainate  to  that  of  Remsen's  trustees,  to  se- 
cure Frank  &  Darrow  In  the  sum  of  $lvO00,the 
amount  stipulated  to  be  paid  them  for  effecting 
the  loan ;  that  Kenney  and  wife  should  also 
make  a  deed  of  trust  on  the  same  lands  to  the 
Daviess  County  Savings  Association,  giving  a 
lien  subordinate  to  those  given  to  Remsen's 
trustees  and  to  Frank  &  Darrow,f  or  the  balance 
of  their  claims  against  Kenney  remaining  after 
crediting  such  portion  of  the  $10,000  receiTOd 
from  Remsen's  trustees  as  should  be  paid  to  the 
Bank. 

No  part  of  the  sum  recdved  from  Remsen's 
trustees  was  paid  directly  to  or  disbursed 
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Kenney;  bat,  oonformably  to  the  agreemmt be- 
tween the  putles,  |6,300  of  it  was  applied  in 
satisfactioD  of  the  debt  secured  by  the  Powers 
deed  of  trust,  |l,6tj9.86  in  discharge  of  the  two 
peraonal  JudKments  against  Eenney.  and  the 
balance,  98,110.14,  was  paid  to  the  Bank.  A 
new  note  was  then  executed  to  the  Bank  by 
Kenney,  and  $8,110.14  entered  on  Ita  books 
•a  a  putlal  payment  thereof.  Satlabctlon  was 
entered  of  record  In  the  name  of  the  Bankbyits 
cashier  of  all  the  debts  held  against  Kenney,  and 
the  old  deeds  of  trust  held  were  also  canceled  of 
record  In  its  name  by  the  cashier.  Deeds  of 
trust  executed  by  Kenney  and  wlf  e,of  date  July 
1,  1870,  were  then  placed  upon  record,  all  on 
Aunist  6,  1878,  but  distinctly  giving  liens  upon 
the  lands  in  the  order  already  indicated. 

The  new  deed  to  the  Bank,  In  addition,  ex- 
pressly provides  that  the  lien  uereby  created  is 
subordinate  to  that  eiTen  Remsea's  trustees. 

The  old  notes  of  Kenn^  were  marked  by  the 
cashier  on  the  books  of  the  Bank  as  paid,  and 
the  new  note  entered  as  the  one  Kenney  was  to 
pay.  The  $8,110.14  went  Into  the  general 
funds  of  the  Bank,  and  was  used  in  its  business. 
The  old  notes  and  deeds,  being  first  stamped  by 
[11]  tha  cashier  as  "paid,"  wereidacedbrhiininan 
envelope  ma^a  with  Ksansfa  idatvaa.  The 
cashier  had  promised  when  this  arrangement 
was  consummated  to  send  them  to  Kenney, but 
finding  the  package  containing  them  to  be 
bulky.they  were  held  for  dellTery  to  him  when 
he  should  call  at  the  Bank. 

The  paviess  County  Savings  Association  was 
OBganized  in  1865.  Of  its  paid  up  capital  stock 
at  the  time  ot  these  transactions,  all,  except  a 
very  small  amount  was  owned  by  HcFerran, 
Hemry  and  Tuggle;  HcFerran  owning  a  ma- 
jority of  the  whofo  stock.  McFerran  was  elect- 
ed president,  and  from  some  time  in  1870  until 
January  1,  1872,  Tomlin  was  acting  cashier, 
and  from  the  latter  date  until  January  1. 1881, 
he  was  cashier.  At  the  outsrt,  the  business 
seemed  to  have  been  managed  oitirely  by  the 
cashier,  under  the  general  supervision  or  direc- 
Uon  of  McFerran.  But  desiring  to  extend  the 
field  of  his  business  operations,  the  latter  re- 
moved in  1878  to  Colorado,  and  there  engaged 
in  banking  biisiness.  He  did  not  return  to  Mis- 
souri until  February,  1881.  During  his  abBence 
and  up  to  1879,  he  claimed  to  be  the  president 
of  the  Association.  But  during  the  whole  pe- 
riod of  McFerran's  absence,  the  exclusive  man- 
agement of  the  business  of  the  Bank  seemed  to 
have  been  left  to  the  cashier,  without  interfer- 
ence from  any  quarter.  This  state  of  things  con- 
tinued, even  after  the  election  of  Hemry  as  presi- 
dent on  the  first  day  of  January,  1870.  Tuggle, 
tme  of  the  directors,  says  he  never  gave  much  at- 
tention to  the  affairs  cn  the  Bank.  He  resided 
some  distance  from  Qallatin;  came  to  town 
about  oncea  month,  staying  sometimes  a  week; 
was  in  the  Bank  frequently,  but  never  gave 
much  attention  to  its  affairs;  when  there  he 
would  inquire  of  the  officers  how  it  was  run- 
ning or  getting  along,  but  he  never  examined  its 
books,  money  or  notes;  and  when  in  town  did 
not,  he  says,  do  anything  about  numing  the 
affairs  of  toe  Bank.  He  testifies  that  Ibe  meet- 
ings of  the  board  of  directors  were  simply  for 
the  purpose  of  electing  officers  kad  declaring 
dividends.  He  knew  fliat  the  business  of  the 
Bank  was  varied,  pwaenting  itself  In  dlffiexent 
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forma;  that  deeds  of  trust  were  taken  from 
time  to  time;  and  that  in  the  course  of  Its  busi- 
ness It  was  necessaiT  to  cancel  such  deeds. 
Upon  cross-examination hesald:  "Tomlin  was  Ll* 
attending  to  the  business  of  the  Bank  from  1878 
up  to  the  time  this  loan  was  made.  *  *  • 
When  a  man  applied  to  the  Bank  for  a  loan,  or 
to  have  a  deed  of  trust  changed,  or  the  secu- 
rity changed,  my  understanding  was  that  Tom- 
lin attended  to  it.  *  *  *  I  never  questioned 
Tomlin's  right  to  cancel  a  deed  of  trust  from 
1878  to  1879;  never  knew  of  any  other  director 
Questioning  his  right  during  that  time.  *  •  * 
Tomlin  was  acting  as  cashier  from  1865  up  to- 
the  time  of  making  this  loan  and,  so  far  as  I 
know,  was  transacting  generally  all  the  busi- 
ness necessary  to  be  banaacted  here  at  the 
Bank."  When  asked  by  whom  he  expected  a 
deed  of  trust  to  be  canceled,  when  executed  trr 
one  who  applied  to  the  Bank  for  a  loan  and 
gave  other  security  and  wished  that  deed  re- 
leased, his  answer  was:  "I  expected  Tomlin 
attended  to  it."  When  asked  whom  he  sup- 
posed had  such  authority  from  1878  to  the  time 
of  the  loan  in  question,  his  answer  was:  "  I  un- 
derstood he  (Tomlin)  was  doing  it.  I  never 
thouj^t  much  of  it,  and  knew  nothing  about 
his  authority."  Again,  the  same  witness:  "Hy 
understanding  Is  that  Tomlin  was  doing  the 
business  of  the  Bank.  Cannot  say  when  it  was 
I  first  heard  of  this  loan.  When  I  heard  it  I 
did  not  do  anything."  Hemry,  the  other  di- 
rector and  who  was  elected  president  of  tiie 
Bank  for  1879,  said  that  he  did  not  nor  did 
any  individual  director,  to  his  knowledge,  give 
orders  as  to  the  release  of  securities.  "Tobeveiy 
particular,"  said  he,  "I  don't  think  of  any  par- 
ticular case  in  which  I  directed  or  advised."  It 
thus  appears  that  from  1873  up  to  1880,  during 
McFerran's  absence  in  Colonido,  there  could 
have  been  no  supervision  of  the  business  by 
him,  and  that  the  local  directors  surrendered  all 
control  to  tiie  cashier,  who  was  their  co-direct- 
or. If  they  did  not  abdicate  all  authority  aa 
directors,  they  acquiesced  in  the  cashier's  as- 
sumption of  exclusive  management  of  the 
Bank's  business. 

Tomlin  understood  and  from  the  conduct  of 
the  directors  had  reason  to  understand  that  he 
was  invested  with  full  authority  to  manage  the 
operations  of  the  Bank  accoraing  to  his  best 
Judgment,  and  without  disturbing  the  direct 
ors.  This  explains  the  fitct,  wliich  Is  quite  ex- 
traordinary in  view  of  the  present  position  of  [13! 
the  Bank,  that  from  1873  to  1880,  inclusive. 
Tomlin,  as  cashier,  entered  in  the  name  of  the 
Bank,  upon  the  proper  records  of  the  county, 
satisfaction  ef  more  than  one  hundred  and  fifty 
cUfferent  deeds  of  trust  executed  to  secure  debts 
held  by  the  Corporation.  In'  no  Instance  did 
he  receive  previous  orders  to  do  so  from  the  di- 
rectors. His  authority  or  duty  to  do  so  was 
never  questioned  to  his  knowledge  or  to  the 
knowledge  of  anyone  haviof;  business  with 
the  Bank.  To  all  who  came  mto  the  Bank  or 
had  transactions  with  It  his  control  seemed  to  be 
as  absolute  as  if  he  were  the  owner  of  all  the 
stock.  His  authority  to  make  the  arrangement 
with  Kenney,  Frank  &  Darrow,  and  Remsen's 
trustees  was  never  questioned  by  anyone  imtU 
February,  1880,  when  McFerran  returned  from 
C(dorado  on  a  visit  to  Missouri.  Tomlin,  do- 
ling his  explanatim  <tf  the  detaDf  <tf  that  aB<> 
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rangement,  exhibited  to  him  the  old  notes  and 
trust-deeds,  they  baviiic  remained  tn  bis  pos- 
eesaion  In  the  package  in  which  ^^e  origiiudly 
placed  them  for  Kenney.  HcF<  ?  antookpos- 
■ea^on  of  them,  clalmiDK  that  were  the 
property  of  the  Bank,  although  after  the  new 
deed  of  trust  Eenney  bad  given  up  the  land  to 
the  Bank  and  took  back  a  lease  from  it. 

The  Bank,  having  through  Tomlin's  manage- 
ment and  with  the  money  obtained  from  Rom- 
sen's  trustees  removed  the  Uen  given  by  the 
Powers  deed  of  trust,  and  the  lien  or  the  claim 
of  lien  upon  a  part  of  the  lands  in  virtue  of  the 
judgments  obtained  by  the  Exchange  Bank  of 
Breckinridge  and  Ryan,  now  ignores  the  new 
deed  of  trust,  and  seeks  to  foreclose  the  lien 
l^ven  by  the  original  deeds,  thereby  defeating 
uie  prior  lien  given  to  Remsen's  trustees  by  the 
deed  of  1879;  this,  upon  the  ground  that  Tom- 
lin,  as  cashier,  without  authority  and  without 
their  knowledge,  bad  assumed  to  discbaree  the 
original  debts,  to  cancel  the  original  trust-deeds, 
and  to  take  a  new  note  secured  by  a  new  deed 
of  tmst;  It  is  to  be  observed  that  while  the 
Bank  repudiates  this  arrangement,  upon  the 
faith  of  which  Remsen's  trustees  parted  with 
their  mon^,  it  retaina  and  does  not  offer  to  re- 
turn but  has  used  in  its  business,  $3,110.14  of 
the  sum  loaned  by  those  trustees  through  Frank 
&  Darrow  to  Eennuy.  It  is  willing  to  accept 
[14]  all  the  benefits  resulting  from  the  acts  of  its 
cashier,  but  endeavors  to  escape  the  burdens  at- 
tached to  it  by  the  agreement  of  the  parties. 

We  have  stated  witn  some  fiillness  tne  circum- 
stances disclosed  by  the  record,  so  that  the  gen- 
eral eroressions  in  this  opinion  may  be  inter- 
preted by  the  facts  of  this  case.  To  permit  the 
Bank,  under  these  circumstances,  to  dispute  the 
binding  force  of  the  arrangement  made  by  its 
cashier  in  reference  to  Eenney's  indebtedness, 
including  the  cancellation  of  the  old  note  and 
trust-deeds  and  the  acceptance  of  the  new  ones, 
would  be  a  mockery  of  justice.  It  Is  quite  true, 
as  contended  by  counsel  for  appellants,  that  a 
cashier  of  a  bank  has  no  power,  by  virtue  of  his 
olBce,  to  bind  the  corporation  except  in  the  dis- 
charge of  his  ordinary  duties;  and  that  the  or- 
dinary business  of  a  bank  does  not  comprehend 
a  contract  made  by  a  cashier,  without  delega- 
tion of  power  by  the  board  of  directors,  involv- 
ing the  payment  of  money  not  loaned  by  the 
bank  in  the  customary  way.  BankY.  Jhmn,  6 
Pet. ,  61 ;  CT.  5.  v.  City  Bank  of  Ci^umbut.21  How. , 
856  [63  U.  S.,  XVI..  1801;  Mereh.  Bk.  v.  State 
5*.,  10  Wall.,  604  [77U.S.,  XIX.,  1008].  Oi- 
dinarily,  he  has  no  power  to  discharge  a  debtor 
without  payment,  nor  surrender  the  assets  or 
securities  of  the  bonk.  And,  strictly  speaking, 
he  may  not,  in  the  absence  of  authority  con- 
ferred by  the  dlrectora,  cancel  its  deeds  of  trust 
given  as  security  for  mon^  loaned;  certainly 
not,  unless  the  debt  secured.  is  paid.  As  the 
executive  officer  of  the  bank,  he  transacts  its 
business,  under  the  orders  and  supervision  of 
the  board  of  directors.  He  is  their  arm  in  the 
management  of  its  financial  operations.  While 
these  propositions  are  recognized  in  the  ad- 
judged cases  as  sound.  It  is  clear  that  a  banking 
corporation  may  be  represented  by  Its  cashier, 
at  least  where  its  charter  does  not  otherwise 

Srovlde,  in  transactions  outside  of  his  ordinary 
utles,  without  his  authority  to  do  so  being  in 
writing  or  qipearing  upon  the  reomd  of  the  pro* 
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ceedlngs  of  the  directras.  His  authority  may 
be  by  parol  and  collected  frtnn  drcumstancet. 
It  may  be  inferred  from  the  general  manner  in 
which,  for  a  period  sufl]clently  long  to  estab- 
lish a  settled  course  of  business,  he  has  been  al- 
lowed, without  interference,  to  conduct  the  af- 
fairs of  the  bank.  It  may  be  implied  from  the 
conduct  or  acquiescence  of  the  corporation,  as  [) 
represented  by  the  board  of  directors.  When, 
during  a  serws  of  years  or  in  numerous  busi- 
ness transactions,  he  has  been  permitted,  with- 
out objection  and  in  his  official  capacity,  to 
pursue  B  particular  course  of  condu<^,  it  may 
be  presumed,  as  between  the  Bank  and  those 
who  in  good  faith  deal  with  it  upon  the  basis 
of  bis  authority  to  represent  the  corporation, 
that  he  has  acted  in  conformity  witii  instruc- 
tions recelTed  from  those  who  oave  the  right  to 
ctmbol  its  operations.  IHrectors  cannot,  tii  jus- 
tice to  those  who  deal  with  the  Bank,  shut  their 
eyes  to  what  is  going  on  around  them.  It  li 
their  duty  to  use  ordinary  dili^nce  in  ascer- 
taining the  condition  of  its  busmess,  and  to  ex- 
ercise reasonable  control  and  su[>ervision  of  its 
officers.  They  have  something  more  to  do  than, 
from  time  to  time,  to  elect  the  officers  of  the 
Bank  and  to  make  declarations  of  dividends. 
That  which  they  ought,  by  proper  diligence,  to 
have  known  as  to  the  general  course  of  ousiness 
in  the  Bank,  they  may  be  presumed  to  have 
known  in  any  contest  lietwecn  the  corporation 
and  tbosewho  are  justified  by  the  circumstattces 
in  dealing  with  itsofficersupon  the  basis  of  that 
course  01  business. 

These  principles  govern  the  case  before  us, 
and  lead  necessarily  to  an  affirmance  of  the  de- 
cree adjudging  the  surrender  canccllntion  of 
the  old  deeds  and  the  notes  given  by  Kcnncy, 
and  declaring  the  liens  in  favor  of  Remsen's 
trustees  and  Frank  &  Darrow  to  be  superior  to 
that  of  the  Bank. 

It  it  to  ordered. 
Truecopy.  Test: 

James  H.  SCoKeaoey,  Clerk,  Sup.  Court,  V.  S. 


HENRY  W.  HOLLAND, 
«. 

LAURA  A.  CHALLEN. 

(BeeB.  C  Beporterl  ed.,  U-M.) 

Neltratka  lare — action  to  quiet  titte— jurisdiction 
of  Federal  Courtt — of  eourtt  of  equity — cti- 
ua^femeTU  <^  eguitv  nghtt—tett  ofjuritdietion 
in  equity— tax  UUe. 

I.  !□  Nebraska,  any  person  claimlnET  title  to  real 
estate,  irbether  in  or  out  of  poosession,  may  inalQ- 
taln  a  ault  against  one  who  daima  an  adverse  estate 
or  interest  In  It,  for  the  purpose  of  determlDing  aucb 
estate  and  quieting  the  title. 

S.  The  right  to  relief,  against  an  admitted  ob- 
struction to  the  cultivation,  me  and  Improvement 
of  lands  situated  in  the  States,  may  be  enforced  by 
the  Federal  Courts,  when  the  controversy  to  wbioli 
It  may  give  rise  is  between  citisens  of  different 
States. 

8.  The  courts  of  the  United  States,  when  Inveetl- 
gatlng  tlUee  and  decreeing  on  them,  gl\-e  effect  to 
state  legislation  and  state  policy;  not  departing, 
however,  from  wtiat  legltdmately  belongs  to  the 
practice  of  a  court  of  chancery. 

4.  Jurisdiction  to  relfe\-c  tbo  noldera  of  real  prop- 
erty from  vexatious  cliiima  to  it,  easting  a  cloud  up> 
on  their  title,  is  Inherent  in  a  court  of  equity ;  and 
though  oondltlouB  to  tti  exendie  nave  been  pre- 
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•orfbod  br  padi  oourt,  they  may  be  ohuiged  or  dls- 
jwiimfiil  into  by  the  I<ccltlfttuzo. 

&  WhOealtentlonffi  UieJurWUotloii  of  the  state 
eoniti  osniiot  affeot  ttie  einittable  JnrMlotloii  of 
tbe  Clioalt  OourtB  of  the  United  State*;  yet,  »nen- 
iBznmMt  of  multiftilB  rivhti  mar  IM  adin^^ 

<azcDtt  Ooorta  M  iral  M  Iqr  the  ooorti  of  the 

8.  It  !■  not  u  objeotton  to  tbe  Imtodlotlon  of 
•qultr  that  legal  quesUona  are  praMoted  for  oon- 
iMeimtlonwluaiimi^talwarlMliia  court  of  law. 
If  tlw  OMitiOTeriTlw  one  In  whtoh  a  court  of  egni^ 
oolr  MD  aSMd  UM  retlaf  prnref  for.  Its  Jurudlo- 
tkmliiuialtaotedby  tbeoharaoterof  the  questions 
Involved. 

T.  the  law  of  Ifebnslca,  a  deed  executed  by  the 
Xnawier  of  tbe  OouDty,  at  a  tax  sale,  vesta  In  the 
SmAmatx  a  oompieta  legal  Utle  to  the  premlsea  un- 
kai  aome  defect  affection  the  assessment  and  sale 
•riMsd,  CT 'fraud  had  been  committed  In  tbe  sale; 
and  bam  entl  tJcd  to  call  upon  a  defendant  to  disclose 
wbal«T«rvtatfi  he  has  In  tbepirmlses,  that  Its  valid- 

[No.  1068.} 
SiOmittea  Dee.  It,  188S.   Jkeidtd  Jan.  7, 188^ 

A  PPEAL  from  the  Circuit  Court  of  the  United 
il   States  fbr  the  District  of  Nebraska. 

The  history  and  facta  of  tbe  case  appear  in 
the  opinion  of  the  court. 

Metr$.  C.  S.  Voutgommrr  and  ZMoie  A. 
Onff",  for  appellant: 

Tho  Nebraska  Statute  makes  the  title  com- 
plete and  perfect  without  the  necessity  of  a  pos- 
session; but  waiving  the  question  of  Its  effect 
where  the  former  owner  is  iu  actual  possession 
of  the  land,  it  appears  in  the  case  at  bar  ttiat 
neither  party  was  in  actual  possession,  the  land 
being  unoccupied. 

In  such  cases,  the  coDStructive  possession  fol- 
lows the  legal  title,  which  was  vested  in  Hol- 
land; and  the  former  owner  must  take  actual 
possession  of  the  land,  or  commence  his  action 
within  three  years,  to  prevent  the  effect  of  the 
statute.  If  he  fails  to  do  so,  the  grantee  in  the 
tax  deads  acquires  a  complete  and  perfect  title. 

Barrett  t.  Eolmet,  lOS  U.  8..  655  (ZXVI., 
292);  Botb  T.  Bmen,  9 1^.  71;  BogertY.  John- 
»n,  67  Pa.,  48;  Knox  v.  Clecdand,  18  Wis.,246; 
Laierenee  v.  Eenney,  82  Wis.,  281;  Mniwona 
Coal  Co.  V.  Bbnr,  61  Iowa,  447;  Goalee  v.  Tear- 
neif.  52  Iowa.  45S;  Monk  v.  CbrMn,  18  N.  W. 
Rep.,  571. 

In  the  case  at  bar,  under  the  Nebraska  Sta^ 
ute,  the  constructive  possession  of  the  com- 
plainant was  sufQcient  to  authorize  the  suit 

Harral  v.  Qray,  10  Neb.,  188;  Joyce  v.  Me- 
Atojf,  31  Cal.,  274;  Shawler-T.  Johnaon,  62 Iowa, 
472;  BogeH  v.  Slizabeth,  27  N.  J.  Eq.,  568; 
Rhea  V.  Dide,  34  Ohio  St.,  422;  Maxaemy.  Hut- 
ion,  22  Kan  643;  Wing  v.  Sherrer,  77111,200; 
Belcher  v.  M/ioon,  47  MW.  618;  Searpion  S.  M. 
Co.  V.  Maraano,  10  Ner.,  fftO. 

The  United  States  Courts  in  eqni^  will  fol- 
low a  law  of  the  State,  extending  equitable  rem- 
edies as  regards  titles  to  real  estate. 

Clark  V.  Smith,  18  Pet,  208;  WieHiffev.  Ou>- 
inge,  17How.,  47  (58  U.  8., XV.,  44);  Starkv. 
Starr.  8  Wall.,  408  {78  U.  8.,  XVIU..  926); 
Starr  v.  Stark,  1  Sawy.,  270;  Parriahy.  Ferria, 
S  Black,  607  (67  U.  8.,  XVU.,  816). 

Jfesm.  T.H.MarqnettandG'.  W.  Doane, 
for  appellee: 

The  tax  title  held  br  the  complainant  and  the 
only  title  which  he  holds  Is,  at  best  a  very  doubt- 
ful dtle,  and  tbe  principle  apidled  by  courts  of 
eqoi^  la  that  where  oomplunaDt  bu  himself  a 


doubtfxd  Utle,  be  cannot  have  tbe  relief  sought 
In  a  bill  fuio  timet. 

Weat  V.  Sehnebly,  64  HI.,  528;  HunUngton  t. 
.iUm,44Kiss.,  654;  XouT.Ste^,2Nev.,209. 

The  title  of  comploinantis  not  only  doubtful, 
but  absolutely  void.  "A  tax  deed  based  upon 
a  sale  for  a  portion  only  of  the  taxes  due  upon 
land  being  unauthorized,  ia  ineffectual  to  con- 
vey title. 

State  T.  Eelmer,  10  Neb.,  26;  TiUotam  v. 
Smalt,  18  Neb.,  202;  (yj)onohuey.  Sendrix,  18 
Neb.,  267. 

The  bill  sets  forth  the  tax  deeds  held  by  the 
complainaotthe  adverse  fee  simple  title  claimed 
by  the  defendant,  that  complainant  is  entitled 
to  possession  and  that  defendant  is  tiring  to  ob- 
tain, take  and  keep  possession  there<u  and  deny* 
ing  the  rimt  of  poasesaion  of  oomplaluant 

These  allegatlonfl  are  sufScient  as  the  ba^  of 
an  action  at  law  to  recover  possession,  but  then 
la  not  an  allegation  in  tbe  bill  showing  any 
ground  for  eouitable  jurisdiction. 

It  is  too  well  established  to  admit  of  argument, 
that  a  party  out  of  possession  cannot  resort  to  a 
court  of  equity  to  remove  a  dood  on  his  title. 

Mr.  Juatiee  rMd  ddlvered  titie  opinion  at 
the  court: 

This  is  a  suit  In  equity  to  quiet  the  title  of  the 
plaintiff  to  certain  real  property  in  Nebraska 
as  against  the  claim  of  the  defendant  to  an  ad- 
verse estate  in  the  premises.  It  Is  founded  up- 
on a  statute  of  that  State  which  provides: '  'That 
an  action  may  be  brought  and  prosecuted  to 
final  decree,  judgment  or  order  by  any  person 
or  person^  whether  In  actual  possession  or  not^ 
claiming  title  to  real  estate,  against  any  person 
or  persons  who  claim  an  adverse  estate  or  inter- 
est therein,  for  the  purpose  of  detennining  such 
estate  or  interest  and  quieting  the  title  to  such 
real  estate." 

The  bill  alleges  that  the  plaintiff  ia  the  owner 
in  fee  simple  and  entitled  to  the  possession  of 
the  real  property  described.  It  then  sets  forUi 
the  origin  of  his  title,  particularlv  specifying 
the  deeds  by  which  it  was  obtained,  and  allegea 
that  the  defendant  claims  an  adveise  estate  or 
interest  in  the  premises;  that  the  claim  so  af-  [ig; 
fects  his  title  as  to  render  a  sale  or  other  dispo- 
sition of  the  property  impossible,  and  that  It  oia- 
turbs  him  in  his  right  of  possession.  It,  there* 
fore,  prays  that  tbe  defendant  may  be  required 
to  show  the  nature  of  the  adverse  estate  or  in> 
terest  claimed  by  her;  that  the  title  of  the  plaint- 
iff may  be  adjudged  valid  and  auieted  as  against 
her  and  parties  claiming  under  her,  and  Ills 
right  of  possession  be  thereby  assured;  and  that 
the  defendant  may  be  decreed  to  have  no  estate 
in  the  premises  and  be  oi^lned  from  In  ai^ 
manner  injuring  or  hindering  the  plaintiff  in 
his  title  and  possession. 

The  defendant  demurred  to  tbe  bill,  on  the 
ground  that  the  plaintiff  bad  not  made  or  stated 
such  a  case  as  entitled  him  to  the  discovery  or 
relief  prayed.  Tbe  court  below  sustained  Uw 
demurrer  and  dismissed  the  bill.  From  this  dfr 
cree  the  case  is  brought  here  on  appeal. 

It  does  not  appear  from  the  record  In  what 
particulais  it  was  contended  in  the  court  below 
that  the  bill  Is  defective,  that  is,  In  what  respect 
it  fails  to  show  a  right  to  the  relief  prayed.  We 
infer,  hovrever,  from  the  briefs  ot  counsel,  that 
the  same  positions  now  urged  in  support  of  the 
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decree  were  then  urged  ftealnst  the  bill,  that  li, 
that  the  title  of  the^alDtm  to  the  property  has 
not  heea  by  prior  proceedings  judlaaJly  ad* 
Judged  to  be  valid,  and  that  he  la  not  In  poaaes* 
aion  of  the  proper^;  the  contention  of  the  de- 
fendant being,  that  when  either  of  tbeae  condi- 
tlonaexlsta,  acoartofeqni^vlllnotinterpoae 
its  aufliority  to  remove  a  cloud  upon  the  title 
of  the  plaintiff  and  determine  his  right  to  the 
possession  of  the  property. 

The  Statute  of  Nebraska  enlarges  the  class  of 
cases  in  which  relief  was  former^  afforded  by 
a  court  of  equi^  In  quieting  the  title  to  real 
property.  It  autnorlzeB  the  Imtttntton  of  Iml 
proceemngs,  not  merely  in  cases  where  a  Nil 
of  peace  would  lie,  that  1^  to  establish  the  title 
(tf  the  plaintiff  against  numerous  parties  insist- 
ing upon  the  same  right,  or  to  obtain  repose 
against  repeated  litigation  of  an  tmsuccessful 
claim  by  the  same  party,  but  also  to  prevent  fut- 
ure litigation  re^Mctlng  the  property,  l^^  re- 
moving ezistine  causes  of  controvert  as  to  its 
title;  and  so  enatnaces  cases  where  a  blD  vaia 
tinut  to  remoreacloud  upon  the  title  would  He. 
f . A  UU  of  peace  i^nst  an  individual  reiterat- 
ing  an  uasuccessml  claim  to  real  property 
would  formerly  lie  only  where  the  plaintiff  was 
la  possession  and  his  right  had  been  successf uUv 
maintained.  The  eouity  of  the  plaintiff  in  sucK 
cases  arose  from  the  protracted  litigation  for 
the  possession  of  the  property  which  the  action 
of  ejectment  at  common  law  permitted.  That 
action  beingfounded  up(»  ailctitious  danise,be- 
tween  fictitious  parties,  a  recovery  In  one  action 
constituted  no  bor  to  another  dmilar  action  or 
to  any  number  of  such  actions.  A  change  in 
the  date  of  the  alleged  demise  was  sufficient  to 
support  a  new  acw}n.  Thus  the  party  in  pos- 
session, though  successful  In  every  instance, 
might  be  harassed  and  vexed,  if  nob  ruined,  by 
a  litigation  constantly  renewed.  Toputanrad 
to  such  litigation  and  give  repose  to  the  success- 
ful party,  courts  of  equity  Interfered  and  closed 
the  controversy.  To  entiUe  the  plaintiff  to  re- 
lief in  such  cases,  the  concurrence  of  three  par- 
ticulars was  essential:  he  must  have  been  in  pos- 
session of  the  property,  must  have  been  dis- 
turbed In  Its  posseaslon  b7  repeated  actions  at 
law,  and  he  must  have  established  his  right  by 
suconsive  Judgments  In  his  favor.  Upon  these 
facts  appewing,  the  court  would  inten>08e  and 
grant  a  perpetual  injunction  to  quiet  the  poeses- 
non  of  ihe  plaintiff  against  any  further  litiga- 
tion from  the  same  source.  It  was  only  In  this 
way  that  adequate  relief  could  be  afforded 
against  vexatious  litigation  and  the  Irreparable 
iSschief  which  It  entailed.  Adams,  Eo.,  202: 
Pomeroy,  Eq.  Jur.,  sec.  248;  l^rk  v.  Aarr,  6 

Wall., mm  u.  s.. xvni., eiwq;  Ourti$  v. 

6utt»r,  16  Cal.,  257;  /^teplay  v.  Bange^,  Daveis, 
242;  Dewnthar  T.  KmeiUtam,  2  Sch.  &  Lef  208. 

In  most  of  the  States  in  this  country,  and  Ne- 
brsska  among  them,  the  action  of  ejectment  to 
recover  the  possession  of  real  property  as  exist- 
ing at  common  law  has  been  aboflshed  with  all 
its  Actions.  Actions  for  the  possession  of  such 
property  are  now  not  essentially  different  In 
form  from  actions  for  other  property.  It  is  no 
longer  necessary  to  allege  what  is  not  true  In 
fact  and  not  essential  to  be  proved.  The  names 
of  the  real  contestants  must  appear  as  parties  to 
the  action,  and  it  Is  generally  sufficient  for  the 
[20]  i^alntlff  to  all^  the  posaeasioD  or  leiiin  1^ 
r.4 


him  <rf  the  premises  In  eontroversy  at  ot  somt 
estate  therein,  on  some  dedgnated  day,  the  eat^ 
sequent  entir  of  the  defendant,  and  his  with- 
holding of  the  premises  from  the  plaintiff;  and 
although  the  pUntiff  may  In  such  cases  recov- 
er, when  a  present  rig^t  ^possession  Is  estalh 
lished,  though  the  ownerdiq)  betnasotim,  yvt 
such  n^t  may  InvolTa  and  generally  does  m- 
Tolve  a  consideration  of  the  actual  ownership 
of  the  property;  and  In  such  cases  the  Judgment 
Is  as  much  a  bar  to  future  litigation  between  the 
parties  with  respect  to  the  title  as  a  Judgment 
In  other  actions  is  a  bar  to  future  litigation  upon 
the  subjects  determined.  Where  this  new  form 
of  action  Is  adopted  and  this  rule  as  to  the  ef- 
feet  of  a  judgment  therein  obtains,  there  can  be 
no  necessity  of  repeated  adjudications  at  law 
upon  the  right  of  tiie  plaintiff  as  a  preliminary 
to  his  invoking  the  Jurisdiction  of  a  court  of 
equity  to  quiet  his  possession  against  an  asserted 
claim  to  the  propcs^. 

A  Mil  guia  timet,  fa  to  remove  a  cloud  upon 
the  title  of  real  estate,  differed  from  a  bill  of 
peace  in  that  it  did  not  seA  so  much  to  put  an 
eml  to  vexatious  litigation  respecting  the  prop- 
erty,  as  to  prevent  future  litigation  removiiu 
existing  causes  of  controversy  as  to  Its  tltie.  It 
was  brought  in  view  of  anticipated  wrongs  or 
mischiefs,  and  the  jurisdiction  of  the  court  was 
invoked  because  the  party  feared  future  injury 
to  his  rights  or  interests.  Story,  Eq.,  sec.  88«. 
To  maintain  a  suit  of  this  character  »  was  gen- 
erally necessuy  that  the  plaintiff  should  be  in 
possession  of  the  property  and,  except  where 
the  defenduits  were  numerous,  that  his  title 
should  have  been  established  at  law  or  be 
founded  on  undisputed  evidence  or  long  con- 
tinued possession.  Atexando'  v.  Pmdletan,  8 
Cranch,  462;  lienM  v.  SUiott,  6  Pet.,  96;  Or- 
ion T.  Sm^,  16  How.,  268  [59  U.  S.,XV.,898i. 

The  Statute  of  Nebraska  authorizes  a  suit  In 
either  of  these  classes  of  cases  without  reference 
to  any  previous  judicial  determination  of  the 
validity  of  the  plaintiff's  right,  and  without  ref- 
erence to  bis  possession.  Any  person  claiming 
titie  to  real  estate,  whether  in  or  out  of  posses- 
sion, may  maintain  the  suit  against  one  who 
claims  an  adverse  estate  or  interest  in  It,  for  the 
purpose  (tf  determining  such  estate  and  quieting 
the  title.  It  is  certainly  for  the  Interest  of  the  _ 
State  that  this  jurisdictfon  of  the  court  should  txi] 
be  maintained,  and  that  causes  of  apprehended 
litigation  respecting  real  proper^,  necessarily 
affecting  its  use  and  enjoyment,  should  be  re- 
moved; for,  so  long  as  tbey  remain,  they  will 
prevent  Improvement  and  consequent  benefit  to 
the  public.  It  Is  a  matter  of  every  day  observa- 
tion that  manv  lots  of  land  in  our  dues  remain 
unimproved  because  of  conflicting  claims  to 
them.  The  rightful  owner  of  a  paxcel  in  this 
condition  hesitates  to  place  valuable  improve- 
ments upon  it,  and  others  are  unwilling  to  pur- 
chase it,  much  less  to  oect  buildings  upon  it, 
with  the  certain^  of  litiprtion  and  posslfale  losi 
ot  Que  whole,  jud  what  Is  true  of  lots  Id  dtiea, 
the  ownendiip  of  which  Is  In  dispute,  is  equally 
true  of  large  tracts  of  land  in  the  country.  The 
proper^  in  this  case,  to  quiet  the  titie  to  which 
the  present  suit  Is  brouKnt,ls  described  In  the 
bill  as  tmoccupled,  wild  and  uncultivated  land. 
Few  persons  would  be  willing  to  take  possea- 
doa  of  such  land,  indose,  cultivate  and  Improve 
it,  in  the  face  ot  a  diluted  dalm  to  Its  owner> 

no  r, «. 


Digitized  by 


Google 


1888. 


15-28 


ship.  The  cost  of  sndi  improTements  would 
probably  exceed  the  value  of  the  property.  An 
action  of  ejectment  for  It  would  not  lie,  as  it 
Las  no  occupant;  and  if,  as  contended  by  the 
defendant,  no  relief  can  be  had  in  equity  be- 
cause the  party  claimiDg  ownership  is  a  ot  in  pos- 
Eessiun,  the  land  must  oontinue  in  its  unim- 
proved conditi(m.  It  Is  manifestly  for  the  in- 
terest of  the  community  that  conflicting  claims 
to  property  thuB  situated  should  be  settled,  so 
that  it  may  be  subjected  to  use  and  improvement. 
To  meet  cases  m  this  character,  statutes,  like 
the  one  of  Nebraska,  have  been  passed  by  sev- 
eral States,  and  they  accomplish  a  most  useful 
purpose.  And  there  b  no  ^>od  reason  why  the 
right  to  relief  against  an  admitted  obBtruction 
to  the  cultivation.iiBe  and  Improvement  of  lands 
thus  situated  in  theStates  should  not  be  enforced 
by  the  Federal  Courts,  when  the  controversy  to 
which  it  may  give  rise  is  between  citizens  of 
different  States. 

In  Clark-v. Smith,  reported  in  18  Pet.  flSSL  a 
doctrine  is  declared,  with  reference  to  the  leg- 
islation of  Kentucky  as  to  the  removal  of  clouds 
upon  titles  to  land,  which  seems  to  us  tobeap- 

Sucable  here  and  to  be  decisive  of  this  point. 
L  law  of  that  State,  regulating  proceedings  in 
the  courts  of  chancery,  provided:  "That  any 
person,  having  both  the  legal  title  to  and  posses- 
sion of  land  may  institute  a  suit  against  any 
other  person  setting  up  a  claim  thereto,  and  if 
the  complainant  shall  be  able  to  establish  his 
title  to  such  land,  the  defendant  shall  be  de- 
creed to  release  his  claim  thereto  and  pay  the 
complainant  his  costs,  unless  the  defendantshall 
by  answer  disclaim  aJl  title  to  such  lands,  and 
oner  to  give  such  release  to  the  complainant." 

Under  that  Act,  the  complainant  Clark  filed 
a  bill  in  the  Circuit  Court  of  the  United  States 
to  compel  the  defendant  to  release  Uie  title 
claimed  by  him  to  certain  lands,  under  patents 
from  the  btatc  of  Eentucky.obtotned  years  aft- 
er the  registration  of  the  survey  of  the  ancestor 
of  the  complainant  and  patent  to  him.  The 
circuit  court  heard  the  evidence  of  the  parties  as 
to  their  rcspectiveclaims.and  wasof  opinion  that 
the  complainant  had  established  a  legal  title  to 
the  premises  underavalid  grant  from  the  Com- 
monwealth, and  was  in  possession  at  the  com- 
mencement of  the  Btdt,  and  that  tlie  defendant 
had  not  shown  any  right  or  title,  either  in  law 
or  in  equity,  to  the  land  or  any  part  of  it;  but 
being  <»viaed  in  opinion  on  the  question  of  the 
juiisdictioD  of  the  court  to  compel  the  defend- 
ant to  execute  a  conveyance,  the  bill  was  dis- 
missed. On  the  case  coming  here,  the  decree 
below  was  reversed.  In  giving  its  decision  this 
court  referred  to  the  unsettled  condition  of  titles 
in  Kentucky,  and'  observed  that,  "Conflicts  of 
title  were  unfortunately  so  numerous  that  no 
one  knew  from  whom  to  buy  or  take  lands  with 
safely,  nor  could  improvements  be  made,  with- 
out great  hazard,  by  those  in  possession  who 
had  conflicting  claims  hanging  over  them,  and 
which  might  thus  continue  for  half  a  century; 
the  writ  of  right  belne  limited  to  fifty  vears  in 
some  cases,  t£at  is,  wnere  it  was  brougot  upon 
the  seisin  of  an  ancestor  or  predecessor,  and  to 
thirty  years  if  on  the  demandant's  own  seisin; 
during  all  which  time  the  party  in  possession 
had  no  power  to  litigate,  much  less  to  settle 
the  title  at  law;  for  he  might  be  harassed  by 
many  actions  of  c;Jectment  and  his  peace  and 
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property destroyed.althougta  always Buccessftd;  p.^i 
by  no  means  an  uncommon  occurrence.  This 
evil  it  was  the  object  and  policy  of  the  Le^a- 
tiire  to  cure,  not  so  much  by  prescribing  a  mode 
of  proceedine  as  by  confeirine  a  right  on  him 
who  had  the  oetter  title  and  ue  ptrasesslon,  to 
draw  to  him  the  outstanding  inferior  claims." 
And  again;  "Kentucky  has  tJaeundoubted  pow- 
er to  regulate  and  protect  Individual  rights  to 
her  soil  and  to  declare  what  should  form  a  cloud 
on  titles;  and,  having  so  declared,  thecourtsof 
the  United  States,  by  removing  such  clouds,  are 
only  applying  an  old  process  to  a  new  equity 
created  by  the  Legislature,  having  its  origin  in 
the  peculiar  condition  of  the  county."  "  The 
State  Legislatures,"  the  court  added,  "certainly 
have  no  authority  to  prescribe  the  forms  ana 
modes  of  proceeding  in  the  courts  of  ttie  United 
States,  but  having  created  a  right  and  at  the 
same  time  prescribed  the  remedy  to  enforce  it, 
if  the  remedy  prescribed  is  substantially  consist- 
ent with  the  ordinary  modes  of  proceeding  on 
the  chancery  side  of  the  Federal  Courts,  no  rea- 
son exists  wbT  It  should  not  be  pursued  in  the 
some  form  as  in  Uie  state  court ;  on  the  contrary, 
propriety  and  convenience  sun^  that  the  prac- 
tice should  not  materially  diner  where  titles  to 
lands  are  the  subjects  of  investigation.  And 
such  is  the  constant  course  of  ^  Federal 
Courts."  The  opinion  concludes  with  the  ob- 
servation: "That,  when  investigating  and  de- 
creeding  on  titles  in  this  countrv  we  must  deal 
with  them  in  practice  as  we  fina  them  and  ac- 
commodate our  modes  of  proceeding,  in  a  con- 
siderable degree,  to  tbe  nature  of  the  case  and 
the  character  of  the  equities  involved  in  the 
controversy,  so  as  to  give  effect  to  state  legisla- 
tion and  state  policy;  not  departing,  however, 
from  what  legitimately  belongs  to  the  practice 
of  acourt  of  chancery." 

That  case  differs  from  the  one  at  bar  in  that 
tiie  complainantwas  In  possession  of  the  prem- 
ises at  the  commencement  of  the  suit,  and  the 
law  of  Kentucky  gave  the  right  to  the  relief 
claimed  only  to  persons  having  both  the  legal 
title  and  the  possession.  But  the  law  did  not 
require  that  such  possession  should  have  been 
disturbed  by  legal  proceedings,  and  that  the 
title  of  the  plaintiff  uiould  he  sustained  in  them 
1^  ludgments  in  his  favor,  before  the  court 
amid  entertain  jurisdiction  m  the  case  and  grant 
the  relief  prayed;  and,tberefore,no  suchdisturb- 
ance  of  his  possession  and  adjudication  sustain- 
ing his  title  were  held  to  be  essential  to  the 
maintenance  of  Uie  suit.  If  the  jurisdiction  to 
grant  the  relief  prayed  remained  unaffected, 
when  the  Lerislature  bad  thus  dispensed  with 
previous  legaJ  proceedings  affecting  the  posses- 
sion of  the  plaintiff,  it  would  seem  to  follow  that 
the  jurisdiction  would  remain  unimpaired  if 
possession  itself  as  a  condition  of  the  Institution 
of  the  suit  was  also  dispensed  with. 

The  truth  is  that  the  jurisdiction  to  relieve  the 
holders  of  real  property  from  vexatious  claims 
to  it,  casting  a  cloud  upon  their  title,  and  thus 
disturbing  them  In  its  peaceable  use  and  enjoy- 
ment, is  inherent  in  a  court  equity;  and 
though  conditions  to  its  exercise  have  at  differ- 
ent times  been  prescribed  by  that  court,  both  In 
England  and  in  this  country,  thev  may  at  any 
time  be  changed  or  dispensed  witn  by  the  Leg- 
islature without  impairing  the  general  author^ 
Ity  of  the  court  Fomen^,  Eq.  Jur.,  lec  1898. 
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The  equitable  rights  of  partiea  in  Nebraska, 
(timing  the  lent!  title  to  real  [ooperty,  an 
simply  enlarged  Dy  Ito  statute,  not  changed  in 
character,  the  language  used  by  this  court, 
spoiking  by  Mr.  /iuA'm  Bradley,  in  the  Broder- 
iek  Will  Gate,  is  appropriate  here:  "  Whilst  it 
is  true  that  alterations  In  the  jurisdiction  of  the 
state  courts  cannot  affect  the  equitable  jurisdic- 
tion of  the  Cinniit  Courts  of  the  Unitea  States, 
BO  long  as  the  equitable  rights  themselves  re- 
main, yet  an  enlargement  of  equitaUe  rights 
may  be  admlnlstend  by  the  circuit  courts  as 
well  as  by  the  courts  of  the  State."  And  it  may 
be  affirmed  of  this  case,  what  was  said  aa  prob- 
ably true  of  that  one,  that  it  is  "  a  case  in  which 
an  enlfu-gement  of  equitable  rights  Is  effected, 
although  presented  In  the  form  of  a  remedial 
proceealng."  "  Indeed,"  as  the  court  thereob- 
served,  "  much  of  equitable  jurisdiction  con- 
sists of  better  and  more  effective  remedies  for 
attaining  the  rights  of  parties."  21  Wall..  620 
[88U.  B..  XXn.,  60S].  No  adequate  relief  to 
the  owners  of  real  property  against  the  adverse 
claims  of  parties  not  in  possession  can  be  given 
by  a  court  of  law.  If  the  holders  of  such  claims 
r«Ki  seek  to  enforce  them,  the  partr  In  pos- 

session  or  entitled  to  the  pouesslon,  tue  actual 
owner  of  tiw  fee,  is  helpless  in  the  maXber,  un- 
less he  can  resort  to  a  court  of  equity. 

It  does  not  follow  that  by  allowing  in  the  Fed- 
eral Courts  a  suit  for  relia  under  Uie  Statute  of 
Nebraska,  controversies  properly  cognizable  in 
a  court  of  law  will  be  drawn  into  a  court  of 
equity.  There  can  be  no  controversy  at  law  re- 
specting the  title  or  right  of  possession  to  real 
IHToperty  when  neither  of  the  partiea  is  in  pos- 
seswm.  An  action  at  law.whether  in  the  ancient 
form  of  ejectment  or  in  the  form  now  commonly 
used,  will  lie  only  against  a  party  in  possession. 
Should  suit  be  brought  in  the  Federal  Court,  un- 
der the  Nebraska  Statute,  against  a  parkin  pos- 
session, there  would  be  force  in  the  objection 
that  a  legal  controversy  was  withdrawn  from  a 
court  of  law;  but  that  is  not  this  case,  nor  is  it 
of  such  cases  we  are  speaking.  Undoubtedly, 
as  a  foundation  for  the  relief  sought,  the  plaint- 
iff must  show  that  he  has  a  les^  tiUe  to  the 

{tremises,  and  generally  that  title  will  be  exhib- 
ted  by  conveyances  or  instruments  of  record, 
the  construction  and  effect  of  which  will  prop- 
erly rest  with  the  court.  Such,  also,  will  gen- 
wiuly  be  the  case  with  the  adverse  estatesor  lii< 
terests  claimed  by  others.  This  was  the  char- 
acter of  the  proofs  estabUshing  the  titie  of  the 
complainant  in  Clark  v.  Smith,  already  cited. 
But  should  proofs  of  a  different  character  be 
produced,  the  controversy  would  still  be  one 
upon  which  a  court  of  law  could  not  act.  It  is 
not  an  objection  to  the  jurisdiction  of  equity 
that  legal  questions  are  presented  for  coaslder- 
ation  which  might  also  arise  hi  a  court  of  law. 
If  the  controversy  be  one  In  whtdi  a  court  of 
equitv  only  can  afford  the  relief  nayed  for,  its 
jurisaiction  isunaffectedl^theenaracterof  the 
questions  involved. 

In  the  present  c^,  the  plaintiff  claims  under 
a  purchaser  at  a  tax  sale  by  the  State,  to  whom 
deeds  by  the  Treasurer  of  the  county  in  which 
the  property  is  situated  were  executed.  By  the 
law  of  Nelvaska  the  fee  of  real  pro[>ertT,  and 
not  merely  a  term  of  years,  may  be  sold  lor  un- 
paid taxes.  A  certdn  time  is  allowed  to  the 
owner  to  redeem  the  property  ftomsuchasal^ 


but  if  redemption  Is  not  made  within  the  period 
desienated,  a  deed  is  executed  by  theTrnsorer 
of  the  county  to  the  purchaser,  and  snch  deed 
vests  in  him  the  right,  titie  and  estate  of  the  tax-  l» 
mer  owner  of  the  land  and  also  of  the  State  and 
county,  and  is  evidence  in  all  courts  that  the 
property  conveyed  was  subject  to  the  taxes  for 
the  years  statra;  that  they  were  not  paid  and 
that  redemption  was  not  made  before  the  sale: 
that  the  properly  bad  been  properly  listed  and 
assessed  and  the  taxes  properly  lerfed;  that  the 
proper^  was  advertised  tor  aue  In  the  manner 
and  for  the  length  of  time  required,  and  was 
sold  as  stated  in  the  deed,  and  that  the  grantee 
named  was  the  purchaser  or  assignee  of  the  pur- 
chaser of  the  property;  and,  indeed,  that  all  the 
prerequisites  of  the  law  had  been  complied  with 
by  the  offioera  whose  duty  it  was  to  have  taken 
any  part  in  the  transaction  relating  to  or  affect- 
ing the  titie  conveyed.  No  person  is  permitted 
to  question  the  tiUe  thus  acqmred  without  show- 
ing that  he  had  title  to  ^e  property  at  the  time 
of  the  sale,  or  has  since  obtained  the  titie  from 
the  United  States,  and  that  the  property  was  not 
subject  to  taxation  for  the  years  named;  or  that 
the  taxes  had  been  paid  before  the  sale,  or  that 
the  property  had  never  been  assessed  for  taxa- 
tion, or  had  been  redeemed  from  the  sale;  or 
that  there  had  been  fraud  committed  by  the  of- 
ficer in  making  the  sale,  or  by  the  puroiBser  to 
defeat  It. 

The  plaintiff,  therefore,  had  a  complete  legal 
title  to  the  premises  in  controversy,  unless  some 
one  of  the  defects  mentioned,  affecting  the  va- 
lidity of  tiie  assessment  and  sale  of  the  proper- 
ty, existed  at  the  time,  or  fraud  had  bem  com- 
mitted hj  the  officer  or  purchaser  in  tiie  sale. 
Having  an  apparent  legal  title  by  the  deeds,  it 
was,  of  course,  imporUuit  to  him  and,  indeed, 
necessary  for  the  peaceable  possession  of  the 
property  and  its  improvement,  to  have  any  ad- 
verse claims,  notwithstanding  such  deeds,  con- 
sidered and  settled. 

We  think,  therefore,  that  he  was  entltied, 
upon  the  statement  made  in  his  amended  bill, 
the  only  one  before  us,  to  call  upon  the  defend- 
ant  .to  produce  and  disclose  whatever  estate  she 
had  in  the  premises  in  question,  to  the  end  that 
its  vdidlty  may  be  determined;  and  if  adjudged 
invalid,  that  the  titie  of  the  plaintiff  may  be 
quieted.  lifoUtnot  that  the  decree  Via  court 
Mma  f»uf(  he  rewrtedand  ths  anw  rmandtd, 
with  leave  to  the  d^eadant  to  aruwer  the  bill;  and 
it  it  90  ordered. 

Trueoopy.  Test: 

James  H.  McEenoey,  Clerk,  Sup.  Court,  U.  B. 

Citedr-lU  U.     aV;  U4  V.  8.,  IIL 


CEDAR  RAPIDS  AND  HISSOTTRI  RIT-  ES 

ER  RAILROAD  COMPANY  akd  THE 
IOWA  RAILROAD  LAND  COMPANY, 
Ptp.  in  Err., 

9. 

BENJAMIN  HERRING. 


Basie,        in  Brr.^ 
e. 


John  T.  Lake. 

^      lip  r.  8. 
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Cam  Rins^  aia,  R  B.  Go.  t.  Hcbbom. 


Baxb,  Flffi.  in  Err., 

V. 

Lewib  Iddinos. 


Sake.  Hff'.  M  Brt., 
ft 

Dahixl  T.  Cuttbb. 


Patrick  Hxtsdov. 


Same,  F^.inAr., 
e. 

Elijah  W.  Brooks. 

David  GRBBNarsEBT. 

Sau,  P^.  <n  Brr., 
ft 

Oathabdik  M.  WoosrER. 


Bamb,        in  Brt., 

9. 

WiuJAH  T.  Bom 


Cbdab  Bafidb  akd  MifisoDRi  RiTER  Rail- 
road Coupaut  et  al.,  H/lf.  in  Err.^ 
ft 

Hakhah  Jewell  et  a1.,  Hdfs  of  Andenon 
JeweU,  DeMued. 

(See  8.  Cm  Beporter*s  ed.,  S7-42.) 

Grant*  cf  landM  to  raiUroad»-^right  qf  teXecUon 
—fix  flUfo  Umit-^withdrauat  if  tand$  from 
Mb. 

1.  In  granta  of  public  land,  made  by  Oongreas  to 
aid  in  building  rallroada,  the  owntl^  ia  measured 
by  tbe  length  of  the  KNufoonannetedorrequlred  to 
be  constructed. 

&  No  right  of  selection  In  any  lands  aooruea  until 
the  entire  Une  of  the  road  to  be  built  baa  been  es- 
tablished by  the  company,  and  filed  In  tbe  General 
lAnd^Ofllce  at  Washicgton,  and  until  then  no  dutr 
devolves  on  the  Secretary  to  withdraw  or  wtthhold 
the  land  from  sale  or  preemption. 

8l  Until  this  to  done,  the  aeotloH  not  Itteluded 
within  the  six  mile  limit  are  open  to  awe  and  pre- 
emption. 

\.  No  oUlfation  of  the  goveniment  to  withdraw 
the  lands  from  sale  arises  until  the  oompany  flJeea 
map,  deflnltelyshowlng  tbe  entire  line  of  Its  road. 
In  tiie  General  lAnd-Omoe.  Before  that  time,  pur< 
nhanrn  from  oOlcen  who  have  the  power  to  aeU 
public  lands,  aoquire  a  valid  title. 
[Nos.  1437148,  144, 14Q,  146, 147, 148, 149,  ISO. 
1189.1 

Argued  Dee.  6,  7, 1883.    Ikoided  Jan.  7, 1884. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Iowa. 

The  history  and  factsof  the  caae  fully  appear 
in  Xbe  opinion  of  the  court. 

JtfMfra.  W.  L.  Joy,  E.  8.  B&Uey  andJismM 
F.  WiUon,  for  plaintiff  in  error:  4 

It  has  been  repeatedly  held  that  the  grants 
under  the  Act  of  Hay  15,1856,  and  June  3,1804, 
we  gnaxa  in  pnmnli. 

eWnwff  T.  A  B.  Co.  108  U.  S.,  788  (XXVI., 
110  u.  s. 


466);  R.B,Co.y.  ffrtnfwMlIowa,  477;  AA* 
l0nA»y  T.  Hmitum,  21  Wall.,  44  ^  U.  S., 
Xm,  661):  Van  Wyck  ErmaU.  106  0.  S., 
860  (XtVlL,  201);  Btair  T.  t.  d  L,  Oo.  f. 
EitterinffhMn,id  Iowa,  462. 

It  ifl  well  settled  that  the  failure  of  an  officer 
of  the  ffovemment  charged  with  the  perform- 
ance of  a  duty  in  carrying  out  the  grant  of 
Congress,  cannot  defeat  the  rights  of  the  grantee 
to  the  lands  granted.  _ 

R.  Jt.  Co.v.Smith.9  Wall.,99  (76  U.S.,  XIX., 
601). 

There  has,  in  fact,  been  no  resumption  of  this 
land-grant  by  the  United  States.  All  the  con- 
ditions of  the  Acts,  under  which  the  land  is 
claimed,  have  been  fully  complied  with;  but 
even  had  they  not  been  complied  with,  the  Com- 
pany could  be  devested  of  its  rights  under  the 
respecUve  grants,  only  by  some  act  of  the  grant- 
ing power  resuming  the  grantor  by  a  decree  of 
the  court  declaring  a  forfeiture. 

Seliulenberg  v.  jBdrnman,21  WaU.,  64  f^U. 
S.,XXU.,  655);  it:  8.  v.  BepenUmy.  5  Wall, 
267  (72  U.  S.,  XVm.,  645);  JTfcoB  v.iJ.  A  Co., 
12  N.  Y.,187;  lie^v.  Wiaianu,ASi  N.  H.,22a; 
Southard-v.  B.  B.  C&..2 Dutch.,  13;  BeUoiu  v. 
Oopp, 20  N.  H.,  m;8perry  t.  $perry,S  N.  H.,. 
477. 

After  rights  have  vested  thoy  cannot  be  de- 
vested by  any  subsequent  Acts  of  Congress. 

Daih  V.  Van  Kletck,  7  Johns.,  477;  Cooley, 
Const.  Lim.,  8d  ed..  286;  FUteher  v.  Peek,  9 
Crunch.,  187;  Wrigftt  v.  Haakine,  28  Tex.,471; 
3  Story,  Const.,  1876,  1877;  Terrett  v.  Ihyhr, 
9  Cranch,  60;  BeieiiMt  t.  .7^,  78  U.  S.,  166 
(XVin.,  849);  Dartmouth  OoU.  v.  Wbodtoard,  ^ 
Wheat ,  604;  Strong  v.  Lehmer,  10  Ohio  St.  ,100;. 
Morton  v.  NebraOca,  21  Wall.,  673  (88  U.  S., 
XXII.,  645);  Hubbard  t.  Brainard,  85  Conn.. 
66S;  Bridge  Propre.  v.  Hoboken  Land  Oo.,  1 
Wall..  116  (68  U.  8.,  XVII.,  671). 

Mr.  John  S.  KodIe,  for  defendant  In  errw, 

Mr.  Jvetiee  lUUer  delivered  tbe  oidaion  of 

the  court: 

These  are  ten  writs  of  error  to  the  Supreme 
Courtof  the  State  of  Iowa,  to  review  Judgments 
in  that  court  of  affirmance  in  favor  of  the  par- 
ties named.  The  Railroad  Company  was  phunt* 
iff  in  the  inferior  state  court  and  on  appeal  in 
the  Supreme  Court  of  the  State  and  in  thewrlts- 
of  error  in  this  court. 

The  suit  in  the  court  of  original  jurisdiction 
was  in  the  nature  of  a  bill  In  chancery  to  quiet 
title  and  to  compel  a  conveyance  of  the  legal 
title  held  by  defendants  under  patents  from  the 
United  Stales  to  plaintiff,  who  asserted  title  to- 
it  in  equity. 

The  cases  all  depend  on  the  same  pleadlnga 
and  evidence,  and  were  consolidated  in  the  in- 
ferior court,  and  have  been  considered  and  ar- 
gued together  in  the  Supreme  Court  of  Iowa, 
and  in  wis  court,  except  No.  11S9,  the  JeweU 
Ckue,  which  is  submitted  in  this  court  on  the 
same  argument 

The  defendants  are  in  possesion  of  tbe  land 
in  controversy  in  eadi  case  under  a  purchase 
from  the  United  States  with  a  patent  from  the 
govemment,and  the  ptaintifT.thc  Railroad  Com- 
pany, asserts  a  superior  title,  either  legal  or 
equitable,  under  certain  land-grants  by  Act 
Congress  to  aid  In  building  railroads.  The  first 
of  these  Acta  is  that  of  May  16,  1866,  11  Stat^ 
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at  L. ,  9,  which  CongreBS  granted  lands  Ivlng 
within  the  fitate  of  Iowa  to  that  State  to  aid  in 
building  four  principal  railroads  from  the  Mis- 
sissippi to  the  Missouri  River.  One  of  these 
was  for  a  road  "  From  Lyons  City,  on  the  Mis- 
sissippi River,  to  a  point  of  intersection  with 
the  main  line  of  the  Iowa  Central  Air  Une  Rail- 
road near  Maquoketa,  thence  on  said  main  line, 
running  as  near  as  practicable  to  the  43d  par- 
allel ocrofls  the  said  State  to  the  Missouri  River. " 
I]  For  each  of  these  roads  there  was  given  to  the 
Slate  of  lo^  "as  soon  as  the  road  Is  completed, 
every  alternate  section  of  land  designated  by  odd 
numoers  for  six  sections  in  width  on  each  aide 
of  each  of  said  roads."  And  It  was  provided 
that  if,  when  the  Une  of  a  road  was  definitely 
located,  it  was  found  that  the  United  States  had 
disposed  of  any  of  these  odd  sections,  or  rights 
bad  attached  to  Ihem  preemption  or  otner- 
wise,  an  agent  appointed  by  the  State  mlght,ln 
lieu  of  these,  select  otheraltemate  sections  any- 
where within  fifteen  miles  of  the  line  of  the 
road. 

The  State  of  Iowa,  by  an  Act  of  the  Greneral 
Assembly  approved  July  14,  1856,  accepted  the 
trust  reposed  in  it  by  the  above  Act  of  CoDgress, 
and  granted  and  conferred  upon  four  corpo- 
rations all  these  lands,  under  the  terms  and  re- 
sU^ctions  of  the  Act  of  Congress.   These  cor- 

tDrations  were  to  construct  the  roads  across  the 
tate  according  to  that  Act,  and  the  corporation 
on  whom  was  conferred  the  grant  for  a  roud 
from  Lyons  to  the  Missouri  River  was  the  Iowa 
Central  Air  Lhie  Ralkoad  Company. 

The  only  result  of  this  particular  grant  of  the 
State  was  that  the  company  received  the  one 
hundred  twenty  sections  of  land  which  this 
court  held,  in  the  case  of  Cedar  Bapidi  Oo.  v. 
Courtnght.  21  Wall.,  810[88U.8.,  x5cn.,68a]. 
could  be  secured  before  any  road  was  built;  but 
having  built  no  road  up  to  March  17.  1660,  the 
Stale,  Dv  an  Act  of  Its  Legislature  of  Oiatdate, 
declared  the  grant  forfeited  and  resumed  con- 
trol of  it. 

On  the  36th  of  that  month,  by  another  Act  of 
Assembly,  the  State  granted  the  same  lands  to 
the  Cedar  Rapids  and  Missouri  River  Railroad 
Compuoy,  the  plaintiff  in  error,  upon  condi- 
tions similar  in  all  material  respects  to  the  grant 
to  tlie  Air  Line  Company. 

The  Air  Line  Company  had,  before  this  time, 
surveyed  and  located  the  line  of  the  road  from 
Lyons  to  the  Missouri  River  through  the  Town 
of  Cedar  Rapids,  and  the  map  of  this  survey 
and  location  had  been  accepted  by  the  State  of 
Iowa  and  the  Land-Offlce  of  the  United  States 
as  the  true  line  and  as  governing  the  location 
of  the  land  grant  for  that  road.  A  road  bad 
also  been  built  by  another  company,  the  Chi- 
>]  cago,  Iowa  and  Nebraska,  which  had  no  land- 
grant,  from  a  point  on  the  Mississippi  River 
within  three  miles  of  Lyons  City  to  Cedar  Rap- 
ids. Hence  the  grant  of  the  State  to  the  Cedar 
Rapids  Company  required  them  to  build  speed- 
ilv  from  Cedar  Raplos  west  along  the  line  thus 
adopted  to  the  Missouri  River. 

Under  this  arrangement,  the  Cedar  Rapids 
Company  pushed  its  road  on  the  dedgnated  une, 
so  that  It  had  completed  about  a  hundred  milA 
west  of  the  town  of  that  name  by  the  year  1864, 
when  several  matters  seemed  to  call  for  legis- 
lation bv  Congress  in  regard  to  it  and  to  the 
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other  companies  buHdins  roads  aczooi  the  Stata 
under  the  grants  of  the  Act  of  1860. 

As  rcgaids  (be  Cedar  Safrids  Company  It 
bad  become  clearly  unnecessuy  tobuila  anothn 
road  from  the  Mississippi  at  Lyons  to  Cedar 
ids,  along  the  line  occupied  by  the  Iowa  and 
Nebraska  road. 

It  had  also  become  apparent  that  a  shorter  and 
better  line  to  the  Minouri  River  could  be  had 
from  the  point  to  which  the  road  had  now  beeo 
constructs,  and  it  was  thought  that  a  road 
from  some  point  on  Its  existing  line  to  some 
point  south  of  it,  on  the  line  of  the  Mississippi 
and  Missouri  River  Railroad,  ooe  of  the  four 
land-grant  roads,  M'ould  bo  desirable.  It  had 
also  been  ascertained  that  the  necessary  quan- 
tity of  lands  In  lieu  of  the  odd  aectloDS  aisiiosed 
of  within  six  miles  could  not  be  satisfied  liv  a^ 
iemate  sections  within  the  fifteen  mile  limit. 

In  this  condition  of  the  matter.  Congress 
passed  the  statute  on  which  the  result  of  this 
litigation  depends,  which  was  approved  June 
2,  1864.    13  Stat,  at  L..  85. 

This  statute,  after  granting  certain  relief  to 
the  Mississippi  and  Missouri  R.  R.  Co.  and  to 
the  Burlington  and  Missouri  R.  B.  Co.,  two 
other  of  the  land-grant  roads  In  Iowa,  proce^ 
in  its  4th  section  to  grant  relief  to  the  present 
plaintiff  Company. 

The  4th  section  of  ttiat  Act,  the  one  which 
we  are  required  to  construe,  reads  as  follows : 

"Sec.  4.  And  be  it  fuTther  enacted.  That  the 
Cedar  Rapids  and  Missouri  River  Railroad 
Company,  a  Cwporation  estatilished  uuder  the 
laws  of  the  State  of  Iowa,  and  to  which  the  said 
State  granted  a  portion  of  the  land  mentioned 
in  the  title  of  this  Act,  may  modify  or  chauce 
the  location  of  the  uncompleted  portion  of  ita 
line,  as  shown  by  the  map  thereof,  now  on  file 
in  the  General  Land-Offlce  of  the  United  Stales, 
so  as  to  secure  a  better  and  more  mpedlllous 
line  to  the  Missouri  River  and  to  a  connecUon 
with  the  Iowa  branch  of  the  Union  Pacific 
Railroad ;  and  for  the  purpose  of  facilitatlnff 
the  more  Immediate  construction  of  a  line  cd 
railroads  across  the  State  of  Iowa,  to  connect 
with  the  Iowa  branch  of  the  Union  Pacific 
Railroad  Company,  aforesaid,  the  said  Cedar 
Rapids  and  Missouri  River  Railroad  Company 
is  hereby  authorized  to  connect  Ita  line  by  a 
branch  with  the  line  of  the  Mississippi  and  Mis- 
soiul  Railroad  Company ;  and  the  said  Cedar 
Rapids  and  Missouri  River  Railroad  Company 
shall  be  entitled,  for  such  modified  line,  to  the 
some  lands  and  to  the  same  amount  of  lands  per 
mile,  and  for  sudi  connecting  branch  the  same 
amount  of  land  per  mile,  as  originally  granted 
to  aid  in  the  construction  of  Ita  mdn  line,  sub* 

}ect  to  the  conditions  and  forfeitures  mentioned 
n  the  original  grant,  and,forthe  same  purpose, 
right  of  way  through  the  public  lands  of  the 
United  States  is  hereby  granted  to  said  Compa- 
ny. And  it  itfurtlier  provided.  That,  whenev- 
er said  modified  main  line  shall  have  been  estab- 
lished or  such  connecting  line  located,  the  said 
Cedar  Rapids  and  Missouri  River  Railroad 
Company  shall  file  in  tiie  General  Land-Office 
of  the  United  States,  a  map,  definitelv  showing 
such  modified  line  and  such  connecting  branch 
aforesaid ;  and  the  Secretary  of  the  Interior 
shall  reserve  and  cause  to  be  certified  and  con- 
veyed to  said  Company,  from  time  to  time,  as 
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the  work  progrcMM  on  the  main  line,  out  of 
•Dj  public  luids  BOW  bdongliig  to  the  United 
Statei  not  sold,  Teeerved  or  otherwiae  disposed 
of,  or  to  whicb  a  preemption  right  or  right  of 
homestead  settlement  has  not  attached  and  on 
irhich  a  bona  jitU  settlement  and  improvement 
has  not  been  made  under  color  of  title  derived 
from  the  United  States  or  from  the  State  of 
Iowa,  within  fifteen  miles  of  the  original  main 
line,  an  amount  of  land  equal  to  that  originally 
authorized  to  be  granted  to  dd  in  the  construc- 
tion the  said  rmtd  by  the  Act  to  which  this  is 
an  amendment.  And  if  the  amount  of  land 
per  mile  granted  or  intended  to  be  granted  by 
the  original  Act,  to  aid  in  the  construction  of 
said  Railroad,  shall  not  be  foimd  within  the 
limits  of  the  fifteen  miles  Uierein  prescribed, 
then  audi  selections  m^  be  made  along  siua 
modified  line  and  connecting  branch  within 
^""^  twenty  miles  thereof ;  Provided,  however.  Thai 
such  newly  located  or  modified  line  sbul  pass 
through  or  near  Boonesboro,  in  Boone  County, 
and  intersect  the  Boyer  River  not  further  south 
than  a  point  at  or  near  Dennison,  in  Crawford 
Coun^;  AndprovUUdfurtJier,  That,  in  case  the 
main  line  shall  be  so  changed  and  modified  as 
not  to  reach  the  Missouri  River  at  or  near  the 
42d  pamllel  north  latitude,  it  shall  be  the  duty 
of  said  Company,  within  a  reasoanble  time  after 
the  completion  of  Its  road  to  the  Missouri  River, 
to  eoDstnict  a  branch  road  to  some  point  in 
J^Ionona  County,  In  or  at  Onawa  City;  and  to 
aid  in  the  construction  of  such  branch  the  same 
amount  of  lands  per  mile  are  hereby  granted  as 
for  the  main  tine.and  the  saijae  shall  bereserved 
and  certified  in  the  same  manner;  said  lands  to 
Le  selected  from  any  of  tlie  unappropriated 
lands,  as  hereinbefore  described,  within  twenty 
miles  of  said  main  line  and  branch ;  and  said 
Company  shall  file  with  the  Secretary  of  the  In- 
terior a  map  of  the  location  of  said  branch;  And 
provided  furtiier.  That  the  lands  hereby  granted 
to  aid  In  the  constructioD  of  the  connecting 
branch  foresaid  shall  not  vert  In  said  Company 
nor  be  Incumbcrod  or  disposed  of  except  in  the 
followin?  manner  :  when  the  Governor  of  the 
State  of  Iowa  shall  certify  to  the  Secretary  of 
the  Interior  that  the  said  Company  has  com- 
pleted in  good  running  order  a  section  of  twenty 
consecutive  miles  of  the  main  line  of  said  road 
west  of  Kevada,then  the  Secretary  shall  convey 
to  said  Company  one  third  and  no  more  of  the 
lands  granted  forsaldconnectingbraoch.  And 
when  said  Company  shall  complete  an  addition- 
al section  of  twenty  consecuti  /e  miles,  and  fur> 
nish  the  Secretary  of  the  Interior  with  proof  as 
aforesaid,  then  uie  said  Secretaiy  may  convey 
to  the  said  Company  another  third  of  the  lands 
for  said  connecting  branch;  and  when  said  Com- 
pany shall  complete  an  additional  secUon  of 
twenty  miles,  making  In  all  sixty  miles  west 
of  Nevada,  the  Seoretary,  upon  proof  furnished 
as  aforesaid,  may  convey  to  the  said  Company 
the  remainder  of  said  lands  to  aid  in  the  con- 
struction of  said  connecting  branch;  Provided, 
hotoever.  That  no  lands  shall  be  conveyed  to  said 
Company  on  account  of  said  connecting  branch 
rrad,  until  the  Governor  of  the  State  of  lom 
shall  certify  to  the  Secretary  of  the  Interior  that 
the  same  shall  have  been  completed  as  a  first 
class  railroad.  And  no  land  shall  be  conveyed 
to  aaid  Company  tituate  and  lying  within  fif- 
teen miles  of  the  orlg^tnal  line  en  the  Mlsdsslpi^ 
MO  U.  S. 


and  Missouri  Railroad  as  laid  down  on  a  map 
on  file  in  the  General  Land  Office ;  Provided^  tSSi 
fttrtJier,  That  it  shall  be  the  dnty  of  the  Secreta* 
ry  of  the  Interior  and  he  is  hereby  required  to 
reserve  a  quantity  of  land  embraced  in  the  grant 
described  in  this  section,  sufficient,  in  the  opin* 
ion  of  the  Oovemor  of  Iowa,  to  secure  the  con- 
struction of  a  branch  road  from  the  Town  of 
Lyons,  in  the  State  of  fowa,  so  as  to  connect 
with  the  main  line  In  or  west  of  the  Town  of 
Clinton,  in  said  State,  until  the  Governor  of 
said  State  shall  certify  that  said  branch  rail- 
road is  completed  according  to  the  require- 
ments of  the  laws  of  said  State;  Provided,  fur' 
tJier,  That  nothing  herein  contained  shall  be  so 
construed  as  to  release  said  Company  from  its 
oblieation  to  complete  the  said  main  line  with- 
in ^e  time  menponed  In  the  original  grant ; 
Provided,  furOer,  That  nothing  In  tUi  Act 
shall  be  construed  to  interfere  with  or  In  any 
manner  impair  any  rights  acquired  1^  any  rail- 
road company  named  in  the  Act  to  which  this  Is 
an  amendment;  or  the  rights  of  any  corporation 
person  or  persons,  acquired  through  any  such 
Company ;  nor  shall  ft  be  conatnied  to  impair 
any  vested  ri^^t  of  property,  but  such  rights 
are  hereby  reaerved  and  confirmed;  Avmnif, 
houever.  That  no  lands  shall  be  conveyed  to  any 
company  or  party  whatsoever,  under  the  pro- 
visions of  this  Act  and  the  Act  amended  by 
this  Act,  which  have  been  settled  upon  and  im- 
proved in  good  faith  by  a  bonajide  inhabitant, 
under  color  of  title  derived  from  the  Unitec 
States  or  from  the  State  of  Iowa  advene  to  the 
grant  made  by  this  Act  or  the  Act  to  which 
this  Act  is  an  amendment.  But  each  of  said 
companies  may  select  an  ^ual  quantity  of  pub- 
lic lands  as  described  in  this  Act  within  the  dis- 
tance of  twenty  miles  of  the  line  of  each  of 
said  roads  in  lieu  of  said  lands  thus  settled  upon 
and  Improved  by  bojiafide  Inhabitants  In  good 
faith  undercolor  of  title  as  aforesaid." 

We  are  of  opinion  that  the  purpose  of  this  en- 
actment was: 

1.  To  relieve  the  Company  from  the  obliga- 
tion to  build  that  part  of  its  line  as  found  In  the 
laod-olfice,  between  the  Mississippi  River  and 
Cedar  Rapids,  because  there  already  existed  a 
road  between  those  points  built  by  another  cor- 
poration. 

3.  To  require  the  Company  to  connect  the 
City  of  Lyons  with  that  corporation's  road,  so 
that  It  woidd  be,  as  originally  intended,  the 
Mississippi  terminus  of  the  land-grant  road 
across  the  State.  This  required  the  construe-  [34] 
tion  of  about  two  and  a  hoU  miles  of  road. 

8.  To  authorize  the  Company  to  chanee  the 
location  of  its  road  yet  to  be  constructed  west 
of  Cedar  Ri^iids  for  its  convenience. 

4.  If  this  change  left  the  City  of  Onawa,  In 
Monona  Count]%  o£f  the  line  of  the  road,  they 
were  to  buUd  a  branch  to  that  place. 

6.  To  construct  a  new  line  connecting  its  ex- 
isting road  with  the  road  from  Davenport,  on 
the  Mississippi  River,  to  Council  BluHs,  on  the 
Missouri  River. 

0.  To  adjust  the  amount  of  lands  to  which 
the  Company  would  be  entitled, under  thlsnew 
order  of  things,  and  to  enlarge  the  source  from 
which  selections  might  be  made  for  the  loss  of 
that  not  found  In  place. 

This  latter  it  accomplished  1^  declaring  that 
aa  the  sections  within  the  fifteen  mik  limit  shall 
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be  Boblect  to  such  selection  tm  the  same  terms 
on  vhich  only  alternate  sectioiu  could  previotu- 
Ir  be  selected;  and  if  this  Itmit,  which  had  ex- 
dudve  r^raenoe  to  the  line  first  located,  did 
not  satisfy  the  grant,  then  selection  could  be 
made  within  twenty  miles  of  the  new  line. 

Before  proceeding  further,  it  is  as  well  to  say 
that  the  snort  road  connecting  the  Iowa  and  Ne> 
braaka  line  with  hyouB  City  was  built,  the  con- 
nection with  the  Imsslssippi  and  Missouri  RiveT 
road  was  not  built,  and  though  the  new  line  was 
located  fifteen  miles  or  more  from  Onawa,  the 
branch  to  that  city  was  not  built  The  road  of 
this  Company,  as  originally  located,  from  Ly- 
ons City  to  the  Missouri  luTer,  was  three  hun- 
dred and  forQr-flTe  ^46)  miles  in  length,  and  as 
constructed  by  the  Company,  from  Cedar  Rap- 
ids to  the  Missouri  mver,  It  U  two  hundred  and 
seventr-one  (271)  miles  long,  making  a  differ- 
ence of  sevenw-four  (74)  miles. 

The  plaintin  in  error  insists  that,  under  the 
Act  of  1864,  It  is  entitled  to  six  sections  per  mile, 
as  measured  by  the  original  location  of  the  road, 
while  defenduits  assert  that  the  leneth  of  the 
road,  as  constructed  by  the  plaintiff,  is  to  be 
taken  as  determining  the  gvantum  of  the  grant. 
[35]  This  is  the  first  and  most  important  question 
in  the  case,  as  argued  by  counsel,  and  decided 
the  Supreme  Court  of  Iowa  in  favor  of  the 
latter  proposition,  and  Its  importance  depends 
tmon  the  fact  asserted  by  defendants,  that  the 
Company  has  received  all  the  land  it  ia  entitled 
to  without  resorting  to  that  which  they  have 
purchased  from  the  govemment,and  for  which 
ther  hold  lU  patents.  Manifestly,  if  this  be  so, 
plaintiff  can  have  no  Just  claim  upon  the  lands 
of  defendants,thoudi  they  are  all  located  with- 
in the  fifteen  mile  lunlt  and  outdde  of  the  six 
mile  limit. 

It  is  believed  that  In  no  instance  of  the  many 
grants  of  public  land  made  by  Congress  to  aid 
in  building  railroads,  has  the  quantity  been 
measured  by  any  other  rule  than  the  length  of 
the  road  constructed  or  required  to  be  construct- 
ed, by  the  grantee  or  its  privy;  and  it  would  be 
the  first  departure  from  uiis  principle  known  to 
us,  if,  in  this  case,Congres8iDteQdedtogivethe 
same  amount  per  mile  of  land  for  road  not  con- 
structed and  from  the  construction  of  which  the 
grantee,  at  its  own  reque8t|  was  released,  as  for 
road  which  it  was  required  to  build  and  which 
it  actually  built.  In  the  case  of  the  additional 
road  reouired  to  be  built,  as  the  Onawa  branch, 
and  in  uie  new  branch  authorized  to  connect 
the  main  line  with  the  Mississippi  and  Mis- 
souri River  road,  the  old  rule  is  adhered  to 
and  a  grant  made  of  six  sections  per  mile  of 
this  additional  road  which  should  be  actually 
constructed.  It  would,  therefore,  require  very 
plain  lansuage  in  that  part  of  the  Act  of  18M 
which  dmnea  the  quantity  of  land  to  be  taken 
by  the  Company, under  these  new  circumstances 
to  justify  us  In  holding  it  to  cover  six  sections 
per  mile  for  rond  never  to  be  constructed  by 
this  Company,  from  the  obligation  to  construct 
which  it  was  reUeved  by  this  very  Act,  and 
which  was  then  already  built  by  another  com- 
pany having  no  privity  with  the  grantee  in  tills 
case. 

So  tax,  however,  from  finding  this  plain  lan- 
gunge  favoring  that  view,  we  are  of  opinion 
uiat  its  fair  construction  is  in  accord  with  the 
uniform  policy  of  Congress  on  this  subject,and 
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with  what  the  circumstances  suggest  as  the  rea- 
sonable intent  of  that  body. 

The  section  of  the  Act  which  we  have  copied, 
after  authorizing  the  change  in  the  location  w 
the  line  of  the  rmid  and  the  connection  with  the 
line  of  the  Mississippi  and  Missoiul  R.  R.  Com-  ^^^^ 
pany.  sa^ :  "And  the  said  Cedar  Rapids  and 
Missouri  RiTer  Railroad  Company  shall  be  en- 
Utied/orstKft  modified  Uite  to  thesame  lands.and 
to  the  aam«  otwutU  €fland»p«r  m^,and  for  such 
connecting  branchto  the  tarn  tmmtntoflandper 
milefia  originally  granted  to  aid  in  the  constmo- 
tion  of  its  main  line."  If  Congress  simply  meant 
that  the  Company,  notwithstanding  the  change 
in  the  line  of  its  road  should  have  the  lands  it 
would  have  had  if  it  had  built  the  whole  of  the 
original  line,  it  woidd  have  been  easy  to  express 
this  purpose.  In  such  case,  no  description  of 
the  grant,  as  for  such  modified  line,  nor  of  the 
same  amount  of  lands  per  mile,  would  have  been 
necessaty.  If  such  was  the  purpose,  the  use  of 
this  language  was  unnecessary  and  was  confus- 
ing. If,  however.  It  was  the  purpose  of  Con- 
gress to  measure  this  grant  under  the  new  cir- 
cumstances by  the  length  of  the  modified  line 
and  give  the  same  nuimjer  of  sections  per  mile 
of  the  line  thos  modified,  the  language  is,  in  our 
opinion,  appropriate  and  unambiguous.  The 
words  "the  same  lands,"  which  plaintiff's  coun- 
sel insist  mean  cUl  tbe  lands  of  the  old  srant.are 
intended,  we  think,  to  show  that  the  lands  are 
to  be  taken  along  the  line  of  the  old  survey  ; 
that  the  odd  sections  on  each  side  of  that  old 
line  which  became  vested  In  the  State  when  It 
was  established  should  be  a  part  of  the  new  grant 
to  this  Company.and  that  the  deficiencies  sliould 
in  like  manner  be  made  up  by  sections  within 
the  fifteen  mile  limit  of  that  line.  This  is  con- 
firmed by  that  part  of  the  next  sentence  of  this 
section,  which  directs  the  Secretary  of  tlie  In- 
terior, when  tbe  new  line  sliall  have  been  estab- 
lished,  to  reserve  aU  the  lands  without  regard 
to  alternate  secti(au  within  that  limit,  so  far  as 
may  be  necessary  to  satisfy  these  selections.for 
the  loss  of  odd  sections  previously  disposed  Of. 

We  see  no  error,  therefore,  in  the  ruling  of 
the  Supreme  Court  of  Iowa  that  the  quantity 
of  the  grant  is  to  be  determined  by  the  length 
of  the  new  lines,  as  constructed  by  tbe  Com- 
pany. 

The  plaintiff,  however,  insists  that  adopting 
this  prfncipte,  there  !•  still  a  deficiency  <a  the  tS*) 
grant  of  293,010  acres,  to  supply  which  It  Is  en- 
Utied  to  resort  to  the  lands  now  in  possession  of 
defendants.  Tbe  supreme  Court  of  Iowa,  in 
the  opinion  delivered  In  tbe  nine  cases  decided 
In  1679,  conceded  that  the  Company  had  not  re- 
ceived the  full  amount  it  was  entitled  to  on  this 
basis  by  about  6,000  acres,  but  as  it  had  telecled 
lands  enoug^  not  including  those  of  defend- 
ants, and  had  not  shown  that  those  selections 
had  been  abandoned  by  the  Company,  or  disal- 
lowed by  the  land  department,  they  had  not 
shown  a  case  for  relief  against  the  defendants. 

In  the  Case  ofJm^,  decided  by  that  court  In 
1888,  it  is  shown  by  a  discussion  of  the  deduc- 
tions claimed  by  plaintiff,  that 24,000  acres  have 
been  selected  and  claimed  In  excess  of  what  the 
Company  is  entltied  to. 

The  questions  on  which  these  deductions  de- 

Iiend,  and  what  weight  is  to  be  given  to  the  se- 
cction  of  other  lands  not  yet  certified  to  the 
Company  nor  ^proved  by  the  Secretary  of  the 
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iDterkn-,  m  not  free  from  difficulty,  and  are  to 
ua  much  more  embarrassliiK  than  one  which  the 
Supreme  Court  in  Its  hist  opinion  seemed  to  have 
encountered  and  been  unable  to  decide.  In  that 
opinion  it  is  said:  "The  counsel  for  the  respect- 
ire  parties  have  discussed  with  ereat  learning 
and  ability  the  nature  of  the  right  which  the 
Railroad  Company  acquired  in  the  land  in  ques- 
tkw  by  the  passage  of  the  Act  Wedo  not  care 
to  go  into  a  consideration  of  this  question.  The 
Company,  doubtless,  as  against  the  United 
States,  acquired,  upon  the  construction  of  the 
road,  the  right  to  select  and  claim  the  land  as 
a  part  of  the  intended  indemnity,  if  the  deti- 
dency  was  such  as  to  justify  it.  What  ri^bt  the 
Company  acquired  previous  to  selection  as 
against  uie  daendant>  a  homestead  settler,  is  a 
question  whibh  presents  no  little  embarrassmtint 
and  upon  which  there  la  not,  perhaps,  entire 
bannony  in  the  adjudication.  As  to  this  we  are 
not  at  present  entirely  agreed.  For  the  purpose 
of  the  opinion  it  may  be  conceded  that  the  plaint- 
iffs would  be  entitled  to  resort  to  this  land  if  it 
were  necessary  to  fill  the  required  indemnity. 
But  it  will  not  be  denied  that  if  the  indemnltv 
has  been  filled,  the  interest  in  the  land  which 
ng]  the  platntiflEB  may  have  had  prior  thereto  would 
be  extinguished.  As  to  whether  It  baa  been 
filled,  the  parties  differ  widely.  They  differ, 
also,  as  to  who  has  the  burden  of  proof  upon 
such  question." 

In  the  case  of  Orinnell  v.  H.  R.  Co.,  108  U. 
8.,  742  [XXVI.,  467],  this  court  said,  in  con- 
struing the  granting  clause  of  the  orl^nal  Act 
of  May  10, 18S6  rif  Stat,  at  L.,  9]:  "Bo  far  as 
landa  are  found  In  place  whenever  this  is  done 
<that  is,  the  location  of  the  road  filed  in  the 
proper  ofSce),  not  coming  within  the  exceptions 
as  sold,  or  hel^  under  preemption,  the  title,  or 
at  least  the  ri^t  to  this  land  In  place  is  at  once 
vested  In  the  State  or  in  the  company  to  which 
the  State  has  granted  it,  and  the  means  of  ascer- 
taining vliat  lands  have  passed  by  the  grant  is 
found  in  the  mvp  of  the  une  of  the  road,  which 
is  filed  in  the  General  Land-Office  under  the 
provisions  of  the  statute.  As  reeards  the  lands 
to  be  selected  in  lieu  of  those  lost  by  sale  or 
otherwise,  It  may  be  that  no  valid  right  accrues 
to  any  particular  section  or  part  of  a  section, 
until  the  selection  is  made  and  reported  to  the 
land-ofilce.  and  pos^bly  not  then  until  the  se- 
lection is  approviad  by  uie  proper  officer." 

In  the  case  of  Fan  TTyefe  t.  Ktmait,  106  U. 
8.,  360  [XXVn..  201],  the  subject  Is  disaissed 
with  exclusive  reference  to  the  odd  numbered 
sections  specifically  granted,  and  it  is  there  held 
that  the  adoption  by  the  Company  of  a  surveyed 
Une  of  the  route  of  its  road,  and  the  filing  of  the 
map  of  the  same  with  the  Secretary  of  the  In- 
terior, cuts  oS  the  right  of  entry  of  these  odd 
sections  by  anyoiu  else,  whether  there  is  a  proc- 
lamation or  order  withdrawing  them  or  not 

It  is  obvious,  however,  that  the  right  to  these 
odd  sections  and  the  right  to  others  in  lieu  of 
such  odd  sections  as  have  been  previously  dis- 
posed of,  depend  upon  very  different  circum- 
stances, and  it  is  not  easy  to  see  how  rights  can 
be  vested  in  any  parUcmai  section  or  sections 
of  the  latter  clasa,  until  It  is  ascert^ed  how 
many  of  the  original  odd  numbered  sections  are 
tiius  lost  uid  until  the  grantee  has  exercised 
his  right  of  aelecUon. 

These  Isttn,  unlike  the  odd  numben  within 
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the  six  mile  limit,  are  not  ascertained  and  made 
spedficby  the  protraction  of  the  established  line 
through  the  mapa  of  the  public  lands.    They  ^ 
are  not  and  cannot  be  made  spedflc  xmtil  the 
grantee's  right  of  selection  has  been  exercised. 

This  court,  in  construing  the  same  clause  of 
the  grant  to  the  C^ornla  and  Oregon  Railroad 
Company,  U  Stat  at  L..  289,  said:  "When  the 
road  was  located  and  the  maps  were  made,  the 
right  of  the  Company  to  the  odd  sections  first 
named  became  fixed  and  absolute.  With  re- 
spect to  the  'lieu  hmds,'  as  they  are  called, 
the  right  was  only  a  float  ^d  attached  to  no 
specified  tracts  until  the  selection  was  actually 
made  in  the  manner  prescribed."  Again:  "  It 
was  within  the  secontury  or  indemnity  territory 
where  the  deficiency  was  to  be  supplied.  The 
railroad  company  had  not  and  could  not  have 
any  claim  to  ft  until  specially  selected,  as  It  was 
for  tiiat  purpose."  y.jR.ie.  Oo„  99  U.  8., 
883  [XXV.,  80S]. 

But  from  what  shall  the  selection  be  made, 
and  how  long  a  time  may  the  grantee  have  to 
make  his  selection? 

The  question  presents  itself  in  two  aspects, 
namely:  the  right  to  make  these  selections  aa 
against  the  United  States,  the  grantor  of  tliis 
nght,  and  the  right  as  against  apurduaer  from 
the  United  States  beforo  the  selection  la  made. 
As  regards  the  former,  It  Is  only  Important  to 
consider  when  it  commences  In  the  present  case, 
and  we  are  of  opinion  that  no  right  of  selection 
in  any  of  these  lands  accrues  until  the  entire 
line  of  the  rood  to  be  built  has  been  established 
by  the  Company,  and  filed  In  the  General  Land- 
Office  at  Washmgton,  and  that  imtil  then  no 
duty  devolves  on  the  secretary  to  withdraw  or 
withhold  the  land  from  sale  or  preemption. 

This  is  the  necessary  inference  from  the  lan- 
guage both  of  the  origiDal  grant  of  1856  and  the 
amendatory  Act  of  1864.  The  first  declares, 
"  In  case  it  shall  appear  that  the  United  States 
have,  when  the  lines  and  routes  of  said  roads 
an  definitely  fixed,  sold  any  sections  or  parta  [40} 
thereof  granted  as  aforesaid,  or  that  rights  of 
preemption  have  attached  to  the  same,  then  it 
shall  be  lawful  for  any  agent  or  agents,  to  be 
a}»pointed  bv  the  Governor  eoA  State,  to 
select  other  lands." 

It  Is  only  when  the  line  and  routes  of  the 
roads  are  definitely  fixed  that  any  right  of  selec- 
tion exists.  This  must  necessarily  be  so,  be- 
cause until  then  the  quantity  of  land  lost  by  the 
prevtous  disposition  of  the  odd  sections  cannot 
be  known,  and  the  number  of  sections  to  be  se- 
lected can  only  then  be  ascertained. 

And  the  Act  of  1864,  under  which  plaintiff's 
claim  can  alone  exist, while  it  directs  the  secre- 
tary to  withdraw  from  sale  the  lands  from 
which  these  selections  are  to  be  made,  only  re- 
quires this  to  be  done  after  the  new  line  of  the 
road  shall  have  been  so  established. 

The  language  is:  "And  It  is  further  provided, 
that,  whenever  said  modified  main  line  sbnll 
have  been  established,  or  such  connecting  line 
located,  the  said  Cedar  Rapids  and  Missouri 
River  Railroad  Company  shall  file  in  the  Gen- 
eral Land-Offloe  of  the  United  States  a  map  defi- 
nitely showing  such  modified  line  and  such 
connecting  branch  as  aforesaid,  and  the  Secre- 
tary of  tlie  Interior  shall  reserve  and  cause  to 
be  certified  and  <»)nveyed  to  said  Company.f  roro 
time  to  time  as  the  wmrk  progresses  on  the  main 
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Une^ont  of  ai^  paUkt  lands  mow  bdon^g  to 
the  United  States  not  Bold»  reserred  otomet- 
vise  dfaposed-of  *  •  •  within  fifteen  miles 
of  the  origiDal  main  line,  an  amount  equal  to 
that  originally  authorized." 

It  seems  to  us  anite  plain  that,  as  in  the  orig- 
inal grant,  no  otdigation  on  the  secretary  to 
reserve  anV  of  this  land  from  sale  arises  unUl 
the  new  line  is  established;  that  Is,  surveyed, 
apraoTed  br  the  directors  and  filed  in  the  Gen* 
eral  Land-Office.  Such  is  the  language  of  the 
statute,  and  the  reason  for  it  Is  the  same  as  in 
the  original  statute,  that,  as  the  number  of  sec- 
tions the  Company  would  be  entitled  to  could 
not  be  known  until  this  was  done  and  the  length 
of  the  road  ascertained,  the  secretary  coiild  not 
know  how  much  land  it  was  necessary  to  reserve 
[4X1  ^  ^tisfy  the  demand.  Of  course,  until  this  was 
done,  the  sections  not  included  witbio  the  six 
mile  limit  were  open  to  sale  and  preemption. 
The  time  when  it  oecame  the  duty  of  the  land 
officers  to  suspend  these  sales  was  under  the 
control  of  the  Company,  for  whenever  they  es- 
tablished and  filed  in  the  General  Land-Office 
a  map  "d^nitdy  tlurwing  ihit  modified  Um  cf 
tkrir  road,*'  the  duty  of  the  secretary  arose,  ud 
not  until  then. 

This  was  not  done  tmtil  December  1, 1867, 
three  years  and  a  half  after  the  passage  of  the 
Act  requiring  it  to  be  done,  under  whioi  plaint- 
iff's riglits  accrued.  It  is  true  a  map  of  port  of 
the  line  was  filed  In  1865,  but  this  can  in  no 
sense  be  said  to  be  a  map  definitely  showing  the 
modified  line  of  the  road.  It  showed  ouy  a 
part  of  it,  and  left  the  secretary  in  tenorance 
where  the  road  would  vet  be  carried  to,  and 
what  quantitr  of  land  It  would  be  entitled  to 
when  flnldiea.  In  all  tliese  cases  the  require- 
ment has  been  of  a  map  of  the  tine  of  Ifu  road; 
of  the  whole  road,  not  part  of  it;  a  complete 
not  a  partial  map;  a  map  definitely  showing  that 
line,  as  the  language  clearly  means. 

It  was  during  this  delay  of  three  years  and  a 
half  that  the  entries  were  made  under  which 
defendants  hold  the  land  and  acquired  the  legal 
title,  except  In  a  single  instance,  made  Jan.  4, 
1868,  before  any  action  of  the  secretary  could 
be  had  to  withdraw  the  lands  and  it  was  not 
until  March  16,  1876,  that  any  of  the  lands  in 
controversy  were  selected  by  the  Company,  an 
arenge  of  ten  yean  after  the  rights  ox  defend- 
ants had  vested.  Weareof  (qdnlontbatthede* 
fendants  had  the  li^t  to  do  this  in  regard  to 
any  but  the  odd  sections  within  the  six  mile 
limit;  that  there  was  no  contract  between  the 
United  States  and  plaintifC  which  forbid  iL  No 
right  existed  in  plaiBtiff  to  all  Uiese  lands,  or 
to  any  specific  sections  of  them,  during  this 
period.  No  obligation  of  the  government  to 
withdraw  them  from  sale  until  phdntiJE  filed  a 
map  definitely  showing  the  entire  line  ot  its 
roM  in  the  General  Land-Office.  The  defendants 
purchased  from  officers  who  had  the  power  to 
sell.  They  acquired  a  valid  title. 

If  plaintiff  has  been  injured  it  is  its  own 
[42]  ladies.  If  there  is  no  land  to  satiny  its  demand, 
it  is  because  it  delayed  over  three  years  to  file 
its  map  to  establish  the  line  of  its  road,  and  for 
years  afterwards  to  make  selections.  It  is  un- 
reasonable to  say  that  during  all  that  time  these 
valuable  lands  were  to  be  kept  out  of  the  mar- 
ket, when  the  country  waa  rapidly  filling  up 
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with  an  astlcultanl  popolatfon,  lettlittg  awl 
making  valuable  farms  oa  them. 
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JOHNT.  OILHERbtal.,!^  to  At.,  [47^ 

CHESTER  W.  HIGLEY. 

<8ea  8.  a,  Baporter^  ed.,  47-401) 

Adien  Sy  piutsii^  fir  i^hifin—Orot^wmi' 
naUon—iiimatmal  error. 

L  In  an  action  br  a  paasenser  to  recover  dam- 
ages for  Injuries  bjr  the  upsettm?  of  a  stage-ooaoh, 
where  the  Issue  was  whether  he  was  a  trespasser 
In  forcdng  himself  Into  the  stave  without  paying 
his  fare,  or  whether  he  vns  uiere  under  a  oon- 
tract  of  passenger  oarriage,  and  he  had  tostlfled  that 
he  was  to  be  carried  without  paying  fare,  questions 
to  him  on  croos-ezamlDatlon,  whether  such  fare  had 
not  been  demanded  of  him,  and  whether  he  had  not 
been  required  to  get  out  or  pay  fare,  and  whether 
he  had  not  refused  to  do  either,  are  admissible  and 
proper. 

2.  The  rule  that,  when  a  oourt  oan  ace  afflrma- 
tively  that  the  error  complained  of  worked  no  In- 
'ury  to  the  party  appealing.  It  will  be  disregarded,' 
_BuotBppllcableunleesltapi*eara  so  clear  as  to  be 
beyond  doubt  tliat  the  error  did  not  and  could  not 
have  prejudiced  hla  rlirhts. 

[No.  152.] 

Argued  Dee.  10,  1S8S.    Decided  Jan.  7. 1834. 

F ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Montana. 
This  is  a  writ  of  error  to  a  Judgment  of  the 
Supreme  Court  tji  the  Territory  of  Montana, 
entered,  Jan.  7,  1880,  affirming  a  judgnunt  of 
the  District  Court  of  the  Coun^  of  Lewis  and 
Clarke,  rendered  on  Sep.  33,  1878,  in  favor  of 
tiie  defendant  in  error,  Higley,  for  the  sum  of 
$10,000,  in  an  action  to  recover  damages  for  in- 
juries received  by  the  upsetting  of  a  stage-coach 
of  the  plaintifts  in  en^r,  Gilmer  and  SaUsbuy, 
in  November,  1875. 

The  case  was  tried  twice  In  the  district  court, 
the  jadgnunt  on  the  first  verdict  having  been 


The  facts  of  the  case  are  further  stated  Iqr  the 

court. 

Mmn.  9,  HnMey  Aahtmi  and  Naihavid 
WilaoTi,  fwplaintifb  in  error. 

Meam.  BI.F.lEorrteandA  T.MBrrUk,fat 
defendant  in  oror. 

Mr.  JutUee  Miller  delivered  the  opinion  of 

the  court: 

This  was  an  action  in  the  Territorial  Court 
of  Montana,  in  which  ajudgment  was  rendered 
in  favor  of  defendant  In  error  against  the  plaint- 
iffs in  error,  for  an  injury  received  by  the  np*  [4C 
setting  of  a  stage-coachusedby  the  latter  as  com- 
mon carriers  of  passengers. 

110  V,  8. 


Digitized  by 


OlLUKB  T.  HlOLET. 


47-W 


The  plaintiff  below  founds  his  action  on  this 
oontnu^  of  carriage,  and  the  negligent  manner 
In  which  !t  was  performed.  He  uleges  "  that 
on  the  dsr  and  year  last  aforesaid,  at  the  said 
Boulder  City,  the  said  defendants  received  the 
■aid  plaintiJi  as  a  passenger  upon  their  coach, 
to  be  carried  thence  to  said  Town  of  Helena." 

The  answer  of  defendants  to  this  part  of  the 
dedaration  ot  petition  ii  that  "They  deny  that 
tbe  said  Hl^er  was  recdred  as  a  passenger  on 
their  coach  as  in  said  compl^t  alleged,  but  say 
that  from  the  City  of  Jefferson  to  the  aaSd  Town 
of  Helena,  the  said  pUUntifl  was  wrongfully  and 
unlawfully  thereon,  and  contrary  to  the  request 
and  demand  of  these  defendants  by  their  agent, 
who  then  and  there  having  been  refused,  upon 
Ilia  request  tberefrar,  the  fare  of  said  Higley  on 
said  coach,  did  not  consent  or  agree  to  nis  be- 
coming a  passenger  at  defendants  thereon,  but 
forbade  him  so  to  continue  thereon  and  did  not 
consent  thereto." 

It  will  thus  be  seen  that  the  issue  was  fairly 
raised  whether  the  plaintiff  was  a  trespasser  in 
foxdog  himself  Into  or  on  the  stage  of  the  de- 
fendMit  without  paying  his  fare,  or  whether  he 
was  Uiere  under  a  contract  of  passenger  car- 
r^ge,  either  express  or  Implied. 

The  following  bill  of  exceptions  was  taken  on 
the  trial,  and  the  ruling  of  the  court  thereon  is 
assicpaed  for  error: 

"Be  it  remembered,  that,  on  the  trial  of  this 
cause,  plaintiff,  being  a  witness  upon  the  stand, 
upon  his  examination  In  chief,  testified  that  he 
had  taken  passage  as  a  passenger  from  Boulder 
City  to  Helena;  that  the  driver  reodved  him  as 
such  and  that  after  tbe  accident  had  happened 
and  while  he  was  sick  in  the  hospital,  the  de- 
fendant, O.  J.  Salisbuiy,  said  that  he  bad  or- 
dered his  drivers  to  receive  him  without  paying 
fare  until  he  got  to  Helena,  and  that  he  baa  fre- 
quently traveled  ovet  the  road  before  without 
paying  his  fare  until  he  arrived  In  Helena,  was 
asked  on  cross^xamination: 

What  was  said  to  you  at  Jefferson  City,  the 
first  station  on  the  road,  by  the  agent  in  refer- 
[491  ence  to  your  fare? 

Did  he  not  demand  It  of  you? 

Did  you  not  refuse  to  pay  M 

Did  ne  not  command  you  to  get  out  or  pay 
your  faret 

Did  you  not  refuse  to  do  eltherT 

Did  you  not  tell  him  that  he  could  not  put 
you  out? 

To  each  question,  as  propounded  at  the  time, 
plaintiff  objected,  and  ue  court  then  and  there 
sustained  said  objection  to  each  of  said  questions 
when  BO  separately  propounded  and  did  not  per- 
mit said  witness  to  answer.  To  which  rulings 
of  the  court  defendants  then  and  there  duly  ex- 
cepted, and  this  his  bill  of  exceptions  Is  signed 
and  sealed  and  made  a  part  of  Uie  record  here- 
Id.  this  10th  day  of  December,  A.  D.  1878." 

The  pertinency  of  these  questions  to  the  Is- 
sue we  nave  just  stated  is  so  plain  as  to  need  no 
aigoment  or  Illustration. 

Jefleiaon  Cl^  lies  between  Boulder  Gi^  and 
Helena.  Tbe  accident  by  which  plaintiff  was 
Injured  occurred  between  Jefferson  City  and 
Helena.  If,  getting  In  the  stage  at  Boulder, 
plaintiff  had  not  paid  his  fare,  it  was  proper  that 
the  agent  of  the  stage  company  at  Jefferson 
should  collect  it.  Certainly  it  was  his  du^  to 
require  the  fiue  to  be  paid  from  Jefferson  to 
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Helena.  Whether  he  had  a  right  to  ride  free  oi 
charge  was  a  question  to  be  left  to  the  jury,  and 
unless  he  proved  it  to  their  satisfaction  he  was 
a  trespasser  if  he  refused  to  pay  the  fare  to  the 
agent.  We  are  to  presume  uathe  would  have 
answered  the  questions  propounded  to  him.  If 
required  to  answer  them,  so  as  to  prove  that  he 
was  told  at  Boulder  that  he  must  pay  at  Jeffer- 
son ;  that  at  Jefferson  payment  was  demanded 
of  him  ;  that  he  refused  to  pay ;  that  he  was 
then  requested  to  get  out  of  the  stage  ;  that  he 
refused  either  to  pay  his  fare  or  get  out  of  the 
stage,  and  that  he  told  the  agent  he  could  not 
put  him  out. 

It  Is  idle  to  say,  If  these  answers  had  been 
given,  that  he  had  a  contract  for  passage  nnleai 
he  proved  It  affirmatively  in  some  other  way. 

But  it  is  said  that  the  questions  were  not  legt^ 
mate  cross-examination. 

We  are  of  a  different  opinion.  Plaintiff ,  offer- 
ing Mmself  as  a  witness  to  show '  that  he  was 
rightfully  in  the  coach  as  a  reeular  passenger  [50] 
under  the  usual  conditions,  told  his  story  of 
how  he  got  in  at  Boulder,  that  he  was  taken  as 
a  passenger  by  the  driver,  who  received  him  as 
such,  and  tiiat  one  of  the  defendants  sidd  he  had 
ordered  his  drivers  to  receive  him  without  fare. 

It  seems  very  clear  that  to  require  him  to  state 
whether  his  fare  was  demandea  of  him  by  the 
regular  agent  of  the  company,  and  on  his  re- 
fusal to  pay  he  was  ordered  to  leave  the  coach 
and  refu£ed,  was  an  examination  in  regard  to 
the  very  thing  about  which  he  testified  m  chief. 
To  permit  a  party  to  the  suit  to  tdl  his  own  tale 
of  a  transaction  fike  this  and  to  conceal  what  Is 
Important  to  the  defendant  In  regard  to  the  same 
occurrence  and  at  the  same  time,  would  be  a 
gross  perversion  of  Justice,  and  would  bring  into 
discredit  the  policy  of  permitting  parties  to  ac- 
tions to  testify  in  their  own  beliali. 

But  it  was  said  by  tbe  Sui«eme  Cooit  of  Hon- 
tana,  on  appeal,  that  since  tbe  record  did  not 
cont^n  all  the  testimony,  the  court  could  not 
see  that  defendants  were  Injured  by  the  refusal 
to  have  the  questions  answered. 

We  have  not  before  heard  of  such  a  rule  In  a 
revisory  court.  The  farthest  any  court  has 
gone  has  been  to  hold,  that  when  such  court 
can  see  affirmatively  Uiat  the  error  worked  no 
injury  to  the  party  appealing,  it  will  be  disre- 
garded. This  court  In  Deety  v.  Ovp,  9  Wall., 
807  m  V.  8.,  XVni..  657],  used  this  language: 
"Wherever  the  application  of  this  rule  is  sought; 
it  must  appear  so  clear  as  to  be  beyond  doubt 
that  the  error  did  not  and  could  not  nave  preju* 
diced  the  party's  rights." 

There  was  nere  manifest  error,  as  we  look 
at  the  issue  and  the  questions  asked.  So  far 
from  beine  able  to  see  that  It  worked  no  in- 
Jury  to  defendants.  It  seems  probable  that  If  the 
questions  bad  been  answerea  as  we  have  sup- 
posed, if  not  conclusive  of  the  issue  made  by  de- 
fendants, th^  would  have  very  strongly  sup- 
ported their  answer. 


The  Judgment  <tf  the  Supreme  (hurt  of  Mon- 
tana U  rmtnedf  with  direction  to  order  a  mw 


True  oapy.  Test:         _  _ 
James  H.  HcKenaert  Oetk,  Sup.  Oouit,  V.  8. 
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OEOBGS  TAYLOR  wr  al.,  ^iptt.. 
«. 

ELIZABETH  BEHI8S  wr  ai*.  By  Their 
Next  Friend,  WnxiAvB.  Wbqb. 


XUZABETH  BEHISS.  xt  al..  By  Thdr 
Next  Friend,  WilluxR  Wkbb,  42>p0^f 

OEOBOE  TATLOB  n 


LATTRA  J.  BEBOSS  (Otherwias  WUlia). 
«. 

ELIZABETH  BEHISS  etal.,  BrTheiiNext 
Friend.  Willujc  B.  Wkbb. 

(Seeaa,Bep(irtar^aa.t 

AvtAori^tlftutriaqfA&drmtoprcmutsdaim 
and  employ  ocmnm—^ectcf  payment  to  her— 
oontraetfmr  tonUngeiU  oompentation  of  attor- 
n^f— undue  iT^fiumce  or  fratid—Aar*  of  ft- 
eovery. 

1.  Where  a  widow  Ii  appointed  by  the  proper 
■oourt  In  Louisiana,  natural  tutrix  of  ner  chudren. 
It  la  ber  duty  to  take  the  neceeeary  le^  steps  to  ob- 
tain money  due  tbem  from  the  united  States,  and 
«he  has  authority  to  employ  counsel  to  prosecute 
the  claim,  and  can  make  a  contract  for  the  amount 
of  their  compensation  which  will  bind  ber  as  tutrix 
as  woU  OS  Individually. 

2.  Payment  by  the  united  States  to  her  as  tutrix 
la  a  valid  payment  and  makes  ber  mponsible  to  the 
minora,  li  taey  have  been  wroniced,  tat  the  reoelpt 
of  the  money  Ivlianalf  or  by  ner  auttiorliea  at- 
torney. 

a.  A  contract  br  an  attorney  for  proeecutlnff  a 
claim  against  the  united  States  is  not  void  because 
the  amountof  his  oompeosattOBlsmBdeoontliigent 
upon  success;  and  a  llbeml  oompensatloa  lo  sao- 
oeesfui  cases  It  Justillable  where  none  Is  to  be  re- 
ceived in  case  of  failure. 

4.  But  where  It  Is  shown  that  such  a  contract  Is 
obtained  by  any  undue  Influence  of  the  attorney 
over  the  olient  or  by  any  fraud  or  imposition,  or 
that  the  oompensatloii  Is  bo  cleaily  ezonslTe  as  to 
amount  to  extortion,  the  court  wullnaproperoase 
protect  the  party  agfrrieved. 

5.  Fifty  per  cent  of  the  claim  held  not  to  be  ex- 
tortionate in  a  dlfSoult  and  complicated  case,  where 
the  attorney  exercised  no  Influence  in  adjnstuiv  the 
amount)  but  It  was  voliuitarlly  offered,  and  where 
he  paid  out  of  it  bu^  amounts  to  other  ooumeL 

[Noa.  164, 166,  166.1 
Argnai  Dea.  19,  $0, 1888,  DtdmJem.  7. 1884. 

APPEALS  from  fbe  Suineme  Court  of  tbe 
District  of  Colombia. 
The  history  and  facts  of  the  caae  appear  in 
tbe  oiidnion  of  tbe  court. 

Meatra.  Georn  S*  Bontwell  and  Nathan- 
id  WiUon,  for  Tiylat  and  Wood. 

Mr.  Enoeh  Totten,  for  Elizabeth  Bemiss 
■et  at.,  complainants  in  original  bllL 

JA*.  Frank  T.  Browning,  for  Laura  J. 
Bemlaa. 

Mr.  JueU^  Killer  delivered  the  opinion  of 
tbe  court: 

Laura  J.  Bemiss,  widow  of  John  Bemlas, 


NOTs.— jiUomev's  eomDenMtfon,  eonOnoent 
ucetuorfromproeetdMofiua;  ajbudnmorap 


on 

miceemorfromproeeedtoftua;  a  fxtd  turn  or  a  per- 
tentoM,  PurehaaettftnUretHntiUmMormtbteetfjf 
lUlgatlbn  by  attorney.  See  note  to  MoMlofcen  t. 
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having  a  claim  agalnat  the  United  Statea  pend^ 
Ing  before  the  commission  commonly  called  the 
Southern  Clalma  Commission,  under  the  Act 
of  3Iarch  8, 1871,  employed  George  Taylorand 
F.  0.  Wood,  attorneys  at  law,  residing  In 
Washington  City,  to  proaeoute  aald  daim.  and 
by  an  instrument  In  wzitlng  agreed  to  giTa 
them  fifty  ptf  cent  of  the  amount  wUdi  muht 
be  recovered.  The  sum  recovered  was  ^,810, 
and  under  a  power  of  attorney  given  by  her 
to  Mr.  Taylor,  he  received  firom  the  Tieasuiy 
the  sum  of  $14,698.88,  and  lbs,  BemlaB  Uw 
balance  of  •18,711,67. 

The  present  suit  oridnates  In  a  bill  in  chan- 
cerv  brought  Bell  Bemiss,  Elizabeth  Bemlsa 
and  Hattie  Bemlsa,  minor  children  of  Mrs.  Be- 
miss and  <tf  her  husband,  John  Bemiss,  de- 
ceased to  recover  of  Taylor  and  Wood  and  of 
Urs.  Bemiss,  the  money  thus  received. 

Mrs.  Bemiss  makes  ner  answer  a  cross-blU 
against  Taylor  and  Wood,  and  asserts  the  in- 
nlidlQr  of  her  contract  with  them  for  compen- 
saticm,  and  onqra  also  Qiat  tbcy  be  leqiurad 
to  refund  the  money  which  thev  Teoetved  un- 
der it 

To  tbe  bill  and  cross-bill  Taylor  and  Wood 
answer,  under  oath,  and  their  answer  Is  in  no 
material  matter  disproved,  that  they  were  em- 
ployed by  Mrs.  Bemiss,  by  a  letter  written 
from  Louisiana,  where  she  reslded.asklng  them 
to  accept  a  retainer  In  the  case,  by  reason  of  a 
suggestum  of  a  friend  of  hers  in  ljoulalana,and 
she  offered  them  fifty  per  cent  of  the  amount 
recovered  as  their  compenaation.  To  this  thev 
assented,  and  inclosed  ber  a  contract  to  that  ef- 
fect, which  she  signed  and  returned  to  them. 
She  also  executed  a  power  of  attorney  to  them, 
authorizing  tbem  to  manage  tbe  caae  and  to  re- 
ceive the  sum  awarded  to  ner. 

The  answer  further  states  that,  without 
any  suggestion  from  them,  Mrs.  Bemiss  em- 

E loved,  at  diifereot  times,  two  other  attorneys 
1  Lotusiana,  to  ench  of  whom  she  agreed  to 
pay  ten  per  cent  of  the  amount  of  the  award; 
and  that  defendants  had  advanced  to  Mrs.  Be- 
miss, pending  the  litigation,  the  sum  of  fSOO, 
which,  with  Interest  to  the  time  thev  received 
the  mtmey  from  the  Treasury,  was  added  to  the 
one  half  were  enUtled  to  1^  the  terms  of 
tbe  contract.  They  also  i>aid  the  ten  per  cent 
out  of  their  share  to  each  of  the  attorneys  em- 
ployed by  her,  so.  that,  deducting  this  twenty 

eir  cent  and  the  money  advanced  to  her  and  its 
terest,  th^  received  for  thdr  compensation 
only  thirty  per  cent  of  the  money  recovered,  or 
$8,198. 

It  is  urged  agalnat  the  validity  of  this  con- 
tract of  employment  that  Mrs.  Bemiss  had  no 
authority  to  bind  her  children,  the  minor  heirs 
of  her  decrased  husband,  by  such  a  contract; 
and  that,  as  to  their  interest  In  the  award,  it  la 
void. 

The  bill  of  tbe  minor  heirs  states  that  Mrs. 
Bemiss  had  been  appcdnted  by  the  proper  court 
in  Louisiana  natural  tutrix  of  these  children. 
We  are  of  opinion  that  this  appointment  made 
it  ber  duty  to  take  tbe  necessary  leal  ateps  to 
obtain  this  money  from  the  United  States,  and 
that,  whether  the  suit  was  brought  in  her  own 
name  or  In  hers  jointly  with  ber  children,  she 
wasequally  bound  to  prosecute  it  with  diligence, 
and  to  do  all  that  was  neceasaiy  to  recover  the 
mon^.  It  would  be  aqnev  oondition  of  the 

110  c.  s. 
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law  If,  wbUe  It  imposed  tb!a  ohllntlon  upon 

her,  it  gave  her  no  author!^  to  employ  counsel 
to  proflectite  the  claim  before  the  only  legal  tri- 
btmal  which  could  allow  it;  and  If  she  could 
employ  counsel.  It  .follows  as  a  matter  of 
course,  she  could  make  a  contract  for  the 
amount  of  their  compensation. 

This  agreement  would  bind  h«  as  tutrix  as 
well  aa  in  berindiTidual  rlg^t,  and  It  Is  in  both 
characters  she  professes  to  contract 

Such  undoubtedly  is  Uie  law  of  Louisiana, 
which  must  govern  as  to  her  powers  as  tutrix, 
sioce  it  Is  there  she  was  appointed  and  there 
both  she  and  her  children  redded  when  she 
made  the  agreement  with  Tt^lor  and  Wood. 

Of  her  anthori^  to  moke  audi  a  otmtract  as 
tottlx  we  have  no  doubt. 
[451    Another  objection  ndsed  is,  that,  dnce  by  the 
Act  of  Congress  making  the  appropriation  to 

Sythe  money,  it  It  expressly  made  payable  to 
rs.  Bemiss  and  her  children  by  name,  her  au- 
thority as  tutrix  under  the  Loiusiana  appoint- 
ment did  not  authorize  payment  to  her  m  the 
District  of  Columbia. 

The  nihjjsct  oi  such  payments  hr  the  United 
States  to  administrators  appointed  In  the  States 
is  very  fully  discussed  in  the  case  of  Wymanv. 
Zr.  8.  [109  U  S..  654,  XXVH.,  1068],  decided 
simultaneously  with  Uie  present  case  and,  upon 
the  principles  there  laid  down,  we  are  of  opin- 
Itm  that  payment  to  Mrs.  Bemiss  as  tutrix  un- 
der the  Louisiana  appointment  Is  a  valid  pay- 
ment, and  that  she  is  responsible  under  that 
appointment,  and  the  receipt  of  the  money  Xxy 
herself  and  by  her  authorized  ^Uomm,  to  these 
minors  if  they  have  been  wronged.  And  this  la 
a  matter  of  accounting  with  them  Id  her  fidu- 
ciary character  of  tutrix. 

It  remains  to  be  considered  whether  there  la 
in  this  contract  of  employment  anything  which, 
after  it  has  been  fully  executed  on  both  sides, 
should  require  it  to  be  declared  ndd  In  a  court 
of  equity,  ond  the  money  received  under  it  re- 
turned. It  was  decided  in  the  case  of  Skmton 
V.  Embrv,  98  U.  8.,  548[XXin..  988],  that  con- 
tracts by  attomeysforcompensation  in  prosecut- 
ing claims  agamst  the  United  States  were  not 
void  because  the  amount  of  it  was  made  con- 
tiuEent  upon  success,  or  upon  the  sum  recov- 
'veo.  And  the  well  known  difficultiee  and  de- 
uqrs  la  obtaining  payment  of  just  didms  which 
are  not  within  me  ordinvy  course  of  procedure 
of  the  auditing  officers  of  the  government,  jus- 
tifies a  liberal  compensation  in  successful  cases, 
where  none  is  to  be  received  in  case  of  failure. 

Any  other  rule  would  work  much  hardship 
In  cases  of  creditors  of  small  means  residing  far 
from  the  seat  of  government,  who  can  give  nd- 
ther  money  nor  personal  attention  to  eeciuiog 
their  rights. 

This,  however,  does  not  remove  the  suspicion 
which  iviturally  attaches  to  such  contracts,  and 
where  it  can  be  shown  that  they  are  obtained 
from  Uie  suitor  by  any  undue  Influence  of  the 
attorney  over  the  client,  or  by  any  fraud  or  im- 
position, or  that  the  compensstiOBlscleurly  ex- 
cessive;  so  as  to  amount  to  extortion,  the  court 
will  Id  a  proper  case  protect  the  party  aggrieved. 

WMle  fifty  per  cent  seems  to  be  more  than  a 
foir  proporuon  in  the  division  between  client 
«nd  attorney  In  an  ordinary  case,  we  are  not 
prepared  to  aasoffle  that  it  Is  extortionate  for  that 
reason  alone,  and  the  testimony  of  the  lawyen 

110  D.  8.  U.  S.,  Book  28. 


on  that  subject,  taken  as  experts,  does  not  juih 
tify  such  a  conclusion.  In  the  case  before  osi 
it  Is  b^ond  dispute  that  the  attorneys  of  Mrs. 
Bemiss  exerdsed  no  influence  over  her  whatever 
in  adjusting  the  amoimt  of  ttae  fee  stipulated  in 
the  agreement.  They  had  never  known  her 
until  this  employment,  and  It  was  through  no 
suggestion  of  theirs  or  any  agent  of  theirs  that 
she  applied  to  them.  Her  llrst  letter  to  them 
on  the  subject  made  Uie  t^er  of  fifty  per  cent, 
and  no  more  was  asked  for  by  them. 

The  evidence  of  two  of  the  Judges  who  com* 
posed  the  court  shows  that  the  case  was  a  diffi- 
cult and  complicated  one,  and  that  both  Taylor 
and  Wood  attended  to  it  vigorously  and  gave  It 
much  time  and  attention,  and  that  It  was  in  court 
ft  condderable  time. 

It  seems  probable  that  Mrs.  BemlEs  was  an  Im- 
patient ananot  very  wise  woman.but  there  Is  no 
evidence  of  such  weakness  of  mind  as  to  Inca- 
pacitate her  from  making  a  contract,  and  there 
Is  absolutely  no  evidence  of  any  advantage  tak- 
en of  her  at  any  stage  of  the  proceedlne.  On 
the  contrary,  the  payment,  by  these  principal 
attomciys,  (A  two  fifths  of  the  fee  they  had  con- 
tracted Ua  to  other  attorneys  employed  by  her 
without  consulting  them,  for  whlcb  she  was 
bound  while  they  were  not,  shows  anything  but 
harsh  or  oppressive  conduct,  and  would  go  Car 
to  mitigate  any  objection  to  enforcing  the  con- 
tract founded  on  the  idea  of  excessive  compen- 
sation. 

Wsarcof  opinitm  that,  on  the  appeal  of  Tay- 
lor and  Wood,  t/te  deereee  qfthe  court  b^ou  mtm 
berewreed:  and  a»t^  minor  diitAm,plainttii 
hdoto,  a$apn  no  error,  hMnmikey  had  ttoddom 
againet  tneir  fnother,  a  decree  muet  b$  rendered 
in  that  court  dtemieting  theOU. 
TxtMOopj,  Teat; 

James  H.  Ho^mey,  Ckark,  8np.  Conx^  V.  S. 


J9s  Airfef 

In  the  Hatter  of  FRANCIS  SCHBEIBBB 
BTAL.,  Petitionere. 

<8ee  8.     BeiKHter^  ed.,  W-aU 

A^ton  for  it^Hngemeni  «f  cepgrigU  wtoi  U 
wmcw  death  ^itfmdaait. 

1.  Ao  aotioo  to  recover  penalties  and  fortettnres 
under  the  provisions  of  section  40eB  of  the  -Revised 
Btatutes,  for  the  Infringement  of  a  copyright,  ter- 
minates with  the  death  of  the  defendant  and  does 
not  survive  as  against  bis  Iml  representatives. 

S.  The  personal  representatives  of  a  deceased  partr 
to  B  suit  cannot  prosecute  or  defend  a  suit  after  a» 
death,  unless  the  cause  of  acUon  on  account  of  wbloh 
the  suR  was  brought.  Is  one  that  survivea  by  law; 
aotloni  on  penal  statutes  do  not  survive. 

8.  Slate statuteeallowlngsultBonstate penal 8tat> 
utes  to  be  prosecuted  after  the  death  of  the  offender, 
can  have  no  effect  on  suits  In  the  courts  of  the  Unltea 
States  for  the  recovery  of  penalties  impoaed  by  an 
Act  of  Congress. 

[No.  14.  Orig.l 
Suimitted  Ike.  17, 188S.  Decided  Jan.  7,1884. 

APPUCATION  for  a  writ  of  manOamu*. 
The  histoiy  and  tects  o(  the  casa  qtpearln 
the  opinion  of  the  court. 
Meem.  John  J.  WiUdnMB,  A.  atdneg 


Jtoim.— Death  cf  portfes, 
to  Green  v.  Watansru  U.  I 
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Biddle,SMrf  P.  Brown,  /oAn  K.  FoZmtfM  and 
^.  A  Puutt  foe  pelitionen: 

The  question  laiaed  In  thli  case  b  whether  or 
not  an  a^ion  to  recover  a  penalty  imposed  by 
Couttresi  for  the  infringement  of  a  copyright, 
lundves  after  the  death  of  the  defendant 

By  the  statute  law  of  Pennsylvania,  an  action 
for  a  penalty  does  not  abate  by  the  death  of  the 
defendant.  Act>  Feb.  24, 1884,  aeo.  88,  Purd. 
Diff..  424,  pi.  96,  pi.  77. 

The  only  quesUon  for  consideration  Is  whether 
or  not  the  state  law  applies. 

If  the  abatement  or  survival  of  the  acUon  Is 
a  matter  of  procedure  and  practice.  It  is  clear 
that  by  section  014  of  the  Revised  Statutes,  be- 
ing the  Act  of  June  1,  1872,  sec.  6,  the  state 
law  governing  such  miestions  is  the  rule  of  de- 
cision of  the  Federal  XJoorts. 

That  the  question  Is  one  of  prooednrems  de- 
cided by  Juagt  M'Lean,  in  Jotm  y.  VanMandt,  4 
M'Lean,  604;  we,  also,  McCknU  v.  Lekamp,  3 
Wheat.,  111. 

By  the  very  terms  of  section  9S5,  of  the  Re- 
vised Statutes,  Judiciary  Act  of  1789,  sec.  81, 
this  action  survived. 

See,  also,  ^at/Ie^d  v.  BtuhnellA  Blatcbf . ,  898; 
BarherY.  Ladi,  8  Sawy.,  44;  TiHgg  v.  Conuay, 
Hemp.,  711;  U.  6.  v.  BoutaeU,  17  Wall..  604 
(84IJ:  8.,  XXL,  721);  Sodge  v.  KB.  Ch.,  1  DUl., 
104. 

Even  should  it  be  held  that  the  question  un- 
der consideration  Is  not  one  of  procedure  at  all, 
but  goes  to  the  root  of  the  action,  then  section 
84  of  the  Judidaiy  Act  of  1780  (R.  8. ,  see.  721), 
applies,  and  the  action  survived  against  the  ex- 
ecutors of  the  defendant. 

See,  U.  S.  V.  MundeU,  1  Hughes,  415;  McGlu- 
ny  V.  SiUiman,  8  Pet.,  270;  LeMngvidl  v.  War- 
ran,  2  Black. .  699  (67  U.  S. ,  XVlT. ,  261);  Parktr 
v.flbw*,3Pish.,  68;  iWcft  v.  Rtcicettt,  TBlatchf., 
280;  Emoei  v.  Nvte,  4  Pish. ,  268;  8ayU*  v.  R.  R. 
Co..  6  Sawy..  82;  Bayd^n  v.  Oriental  Mitla,  15 
Fed.  Rep.,  606. 

To  summarize  the  argument:  if  the  question 
Is  one  of  procedure,  section  914  of  the  nevibed 
Statutes  imports  the  state  law  for  Its  decision, 
and  the  language  of  the  Federal  Act  regulating 
the  survivsil  of  actions  (sec.  965,  R.  S.)also  ren- 
ders the  state  law  applicable;  if  not  procedure, 
the  state  law  Is  the  rule  of  decision  under  sec- 
tion 721  of  the  Revised  Statutes. 

Mandamui  Ilea  from  this  court  directly  to  the 
district  court.  Se  parte  Bradttreet,  7  Pet. ,  634; 
S.C.,8  Pet.,  688 :  Stafford  v.  Bank,  17  How., 
276  (58  U.  S.,  XV.,  101);  R.  8.,  sec  688. 

The  plaintms  have  no  remedy  by  writ  of  er- 
ror. R.  S.,  1011;  Tolandv.^mtffue,  12 Pet.,  881. 

Mweover,  mandamus  will  alwavs  lie  if  an  In- 
ferior court  has  erroneously  decloed  some  pre- 
liminary objection  of  law,  and  refuse  to  go  Into 
the  merits  of  the  case. 

High,  extra  Legal  Rem.,  sec.  161;  Beg.  v. 
Juaticea  of  Setterxn.  8  Ad.  &  El.  (N.  3.),  816. 
3k  parte  ScJiatlenberger,  96  U.  8.,  869  (XXTV., 
868):  M  parte  Braditreet,  7  Pet.,  684;  Int.  Co. 
V.  irti»n.  8Pet.,291;  Sz parte RumU.lzy^all., 
664  (80  U.  8.,  XX.,  682):  Ins.  Co.  v.  Oomttock. 
16  WaU..  268  (88  U.  S.,  XXI..  488);  A.  B.  Co. 

Wiftmtt,  28  Wall..  6W(90n.  S.. XXII.,  108). 

There  was  no  opposing  counsel. 

Mr.  CAK^.;tM(iMWftite  delivered  the  opin- 
ion of  the  court: 


The  petitioners  sued  Charles  L.  Sharpless  In 
the  District  Court  of  the  United  States  for  tb» 
Eastern  District  of  Pennsylvania,  to  recover 
certain  penalties  and  forfeitures  dimmed  under 
the  provisions  of  section  4965  of  the  Revised 
Statutes,  for  the  infringement  of  a  copyright. 
Sharpless  died  after  Issue  joined,  but  before 
jutwnent  After  his  death  tud  been  suggested 
by  Us  attorney  In  the  cause,  thepetttloners  sued 
out  a  teirefamat  against  Anna  R.  Sharpless,  ex- 
ecutrix, and  Charles  W.  SharpHaas.  executor  of 
his  will,  requiring  them  to  I4>pear  and  become 
parties  to  the  action,  or  show  eause  why  they 
should  not  be  made  parties,  by  order  of  th« 
court  Before  this  writ  was  served,  the  attorney 
for  Sharpless  dxiring  bis  HI*,  moved  that  the 
writ  be  quashed.  After  argument,  the  motion 
was  granted,  on  the  gnnma  that  the  cause  of 
action  terminated  with  the  death  of  the  defend- 
ant and  did  not  survive  as  agi^nst  his  legal  rep- 
resentatives. 

The  petitioners  now  ask  for  a  rule  on  the  dia* 
trict  court  to  show  cause  whj  a  writ  of  mail- 
damut  should  not  Issue  requinng  ittore-insfate 
the  writ  of  teire  faeiM  and  proceed  with  tha 
case. 

Without  considering  whether  a  wilt  of  ntan- 
damtu  may  Issue  directly  from  this  court  to  a 
district  court  to  enforce  procedure  in  a  case 
where  the  final  judgment  of  the  district  court 
is  subject  to  review  In  the  circuit  court,  we  de- 
ny the  rule  asked  for,  because  we  are  entirely 
satisfied  with  the  action  of  the  District  Jud^e. 
Re  was  asked  to  send  out  a  writ  of  tein/aetaa 
to  bring  in  and  make  parties  to  a  tarn  action 
the  personal  representatives  of  a  deceased  de- 
fendant, who  had  been  sued  to  recover  Uic  pen- 
alties and  foi'feiturea  which  it  was  allc^^l  he 
hod  subjected  himself  to,  under  an  Act  of  Con- 
gress, by  the  infringement  of  a  copyright.  The  _ 
suit  was  not  for  the  damages  the  plaintiffs  had  '■^ 
sustained  by  the  Infringement,  but  for  penaltiea 
and  forfiedtures  recoverable  under  Uie  Act  of  Con- 
gress for  a  violation  of  the  copyright  law.  Hie 
personal  representatives  of  a  deceased  party  to  a 
suit  cannotprosecute  or  defend  the  suit  after  hia 
death,  unless  the  cause  of  action,  on  account  of 
which  the  suit  was  brought,  is  one  that  survives 
bylaw.  R.  8., sec.  966.  At  common  law,  actiona 
on  penal  statutes  do  not  survive.  Com. Dig., tit 
Administration,  B.  15,  and  there  is  no  Act  of 
Congress  which  establishes  any  other  rule  in 
respect  to  actions  on  the  penal  statutes  of  the 
Umted  States.  The  right  to  proceed  against 
the  representatives  of  a  deceased  person  dependa 
not  on  forms  and  modes  of  proceeding  in  a  suit, 
but  on  the  nature  of  the  cause  of  action  for 
which  the  suit  is  brought  If  the  cause  of  ac- 
tion survives,  the  practice,  pleadings  and  forma 
and  modes  of  proceeding  in  the  courts  of  the 
State  m^  be  resorted  to  in  the  courts  of  the 
United  States  for  the  purpose  of  keq)ing  tiie 
suit  alive  and  bringing  in  the  proper  parties. 
R.  6.,  sec.  914.  But  if  thecause  of  action  dies 
with  the  person,  the  suit  abates  and  cannot  be 
revived.  Whether  an  action  survives,  dependa 
on  the  substance  of  the  cause  of  action,  not  on 
the  forms  of  pro<»ediu  to  enforce  It.  Aa  the 
nature  of  penalties  ana  forfeitures  imposed  by 
Acts  of  Congress  cannot  be  changed  by  state 
laws,  it  follows  that  state  statutes  allowing  sulta 
on  state  penal  statutes  to  be  prosecuted  after  the 
death  of  the  offender,  can  have  no  effect  on  suite 
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In  the  oootta  of  the  United  States  for  the  re- 
coTery  of  penaitiea  impowd  by  an  Act  of  Con- 


TJksruUU  demedandp^iiondiamu»e± 
Traa  oopr.  Test : 

JaiDM  H.  KoKeoner.  Clerk,  809,  Oourt,U.  8. 


IBll       UNITED  STATES,  P^.  in  Brr., 
DANIEL  M.  CAREY  Bi  al. 


UNITED  STATES,  P(ff.  in  Brr., 
e. 

DANIEL  M.  CARET. 
<Bea8.a,Beporter^ed.,Sl,  BH) 

1.  An  exoeptloD  to  be  of  anr  avail  must  be  taken 
•ttbe  trlaL  It  mar  be  reduced  to  form  and  slffued 
afterwards,  but  the  fact  that  It  waaseaeonabljr  taken 
must  appear  efflrmativelT  In  the  record,  by  a  bill 
of  exoeptloiM  duly  alloweo,  or  otherwise. 

S.  Where  the  lanffuase  of  the  bill  of  exoeptloos 
bnpUee  that  the  ezoepaoos  were  taken  only  at  the 
time  of  tendering  the  Dill  of  ezoeptiona  to  be  signed, 
wblcb  was  long  after  the  trial,  at  a  subsequeni 
Term,  the  errors  usigoed  cannot  be  considered. 

[Nob.  167,  158.] 
SubmiUedDtc,  It^  1883.   Decided  Jan.  7,1884. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 
The  actions  were  brought  in  the  court  below, 
by  the  i^Dtifl  in  emr,  on  dlMill^s  bonds,  to 
recover  certain  assessments  and  penalties  al- 
leged to  be  due  from  the  priDcfpal  obligor, 
Carey. 

The  trials  resulted  in  Terdicts  and  Judgments 
in  favor  of  the  defendants.  Whereupon,  the 
plaintiff  sued  out  these  writs  of  error. 

Mr.  Wm.  A.  Hanry.  .iist.  Attn-Qtn.,  tvt 
plaintiff  In  error. 

litawrt,  J.  D.  Boiue*  Wm.  Orant  and  L. 
9.  Hine,  for  defendants  hi  error. 

Mr.  Cni<^JiM(ifM  Walt*  delivcKd  the  opin- 
ion of  the  court: 

The  judgment  In  each  of  these  cases  was  ren- 
dered after  a  trial  by  jury  on  the  17Ui  of  March, 
1880,  during  the  November  Term.  1879,  al- 
though it  was  not  signed  until  May  20, 1880.  On 
the  Ikh  of  May,  18»0,  which  was  at  the  April 
Term  of  that  year,  the  District  Judge  who  pre- 
sided at  the  trial  signed  a  bill  of  exceptions, 
wliich  sets  forth  that  on  the  trial  the  United 
States  offered  in  evidence  a  document  which 
was  annexed  and  purported  to  be  a  copy  of  an 
assessment  made  bv  the  Commissioner  of  Inter- 
nal Revenue  for  May,  1875,  to  the  introduction 
of  which  the  defendants  objected,  and  that  the 
objection  was  sustained.  The  bill  of  excep- 
lious  then  proceeds  as  follows:  "To  which  rul- 
intfi  of  the  court  plaintiff  excepts,  and  tenders 
this,  his  bill  of  exceptions,  which  Is  according- 
iy  signed  this  19Ui  day  of  May,  1880." 
m  1  The  mie  is  well  established  and  of  long  stand- 
ing that  an  ezceptlrai  to  be  of  any  avail  must  be 
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taken  at  the  trial.  It  may  be  rednoed  to  form 
and  signed  afterwards,  but  the  fact  that  It  was 
seasonably  taken  most  appear  affirmatively  In 

the  record  by  a  bill  of  exceptions  duly  allowed 
or  otherwise.  Phdpt  v.  Mayer,  16  How.,  160; 
U.  8.  V.  BratUnff,  20 How.,  254  [61 U.  8.,  XV., 
9021:  Fhwteh  V.  Edwards,  18  WaU.,  616  [80  U. 
S.,  XX..  7061:  StaTiton  v.  Embry,  98  U.  B..  665 
[XXIIL,  984];  ffunnieuU  v.  i%Am,  102  U.  S., 
854  [XXYL,  116].  This  clearly  is  not  such  a 
case.  There  Is  nothing  whatever  to  indlcattt 
that  any  exception  was  taken  to  the  rejection  of 
the  evidence  complained  of  until  the  next  Term 
after  the  trial  was  over  and  the  judgment  ren- 
dered, though  not  signed.  Even  the  liberal  ex- 
tension of  the  rule  granted  in  Simpmm  v.  DaU, 
8  Wall,  460  [70  ^f.  8.,  XVIIL,  266],  U  not 
enough  to  reach  this  defect  The  language  here 
implies  an  exception  only  at  the  time  (tf  tend- 
ering the  bill  of  exc«>tions  to  be  atgned,  which 
was  not  only  long  after  the  trial,  but  at  a  sub- 
sequent Term  of  the  court. 

ItfoUowa  that  theerron  auigned  are  not  tueh 
aetoeean  amtider,  and  theJuc^fmejUt  artt  eon»^ 
qtienUy,  affirmtd. 

True  copf.  Terts 

James  H.  XCoEenner,  Ctek,  Sup.  Court,  U.S. 


ISAAC  N.  JENNESS,  Ptff.inBrr., 
«. 

CITIZENS'  NATIONAL  BANK  OF  ROME* 
(Seea  0.,  Reporter's  ed.,  6B.  68.) 

Jurisdictional  amount. 

Where  the  Judgment  below  was  for  more  tJtan 

SOOO,  but  a  part  of  that  amount  was  not  dtspueed 
low,  tlie  amount  In  controversy  here  Is  oulr  that 
contested  below,  and  If  that  was  less  than  I^OOO, 
this  oourt  has  no  Jurisdiction. 

rao.  176.] 

Argued  Dee.  to,  1883.   Decided  Jan.  7, 1884. 

F ERROR  to  the  Circuit  Court  of  tiie  United 
States  for  the  Eastern  District  of  Michlran. 
Metare.  Wm.  B.  WUliama,  Harrison  Gear 
and  E.  W.  Meddavgh,  for  plaintiff  in  error. 

Mr.  HeDTjr  H.  Duflwd,  for  defendant  in 
error. 

Mr.  CAi'0r<Au^WaltedeliTeredthe  opin- 

ion  of  the  court: 

The  judgment  In  this  case  is  for  $7,275.16, but 
it  appears  afQrmatively  on  the  face  of  the  reo* 
ord,  that  of  this  amount  $2,669.08  was  not  dis- 
puted below.  The  defense  related  alone  to  the 
difference  betweenthese  twoamoiints,  which  is 
less  than  $5,000.  The  dispute  here  is  only  in 
reference  to  the  amount  contested  below.  Such 
being  the  case,  we  have  no  jurisdiction.  The 
cases  of  0Tayv.Btanchard,Vf\3.&.,^U  [XXIV., 
\\m\;TiniMmanY.Nat.Bk.,\f»i  U.3.,6[XXV., 
6801,  and  Hilton  v.  Diekinsm.  108  U.  S.» 
XXVn.,  688],arB  conduslva  to  this  effect 

Diemiiaed. 

True  copy.  Test: 

James  H.  McKean^,  Gterk,  Sup.  Court,  V.  B. 

cited-uo  n.  s.,  ao&. 


S(yrm.-^Jiirttdiction  of  U.  8.  Svmreme  Court  de- 
vends  onamount;  irUorett eanjiot  be  added  to  fffoe 
jurtodlctfon ;  how  vtUue  of  thina  demanded  maybe 
ihownzvihateaseareoieuMtble  mtbovt  rwtrdtoeum 
In  eontroverty.  See  note  to  O(nrdoa  v.  <^KIen,  28  V, 
8.(8  Pet),  88. 
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JOHN  S.  HOFF.        <»  At., 
>. 

COUMTY  OP  JASPEB,  STATE  OF  MIS- 

SODRL 

^  8.  G.  Reporter's  ed.,  88-98.) 

Xou  impairing  contract — town  handt,  retroactive 
law  at  to — act  of  executive  oJieer~-e<ue/oUoiMd. 

1.  Where,  by  a  contract  of  salwcrtptloa,  ft  town- 
Iblp  ftgreed  to  take  stock  of  a  railroaa  company  and 

Kiy  for  It  In  valid  negotiable  bonds  and,  when 
a  subscription  was  nuide,  a  bond  signed  oy  the 

E residing  JusCioe  of  the  county  oourt  alone  would 
are  be^  sufBclent,  the  contract  of  subecrlptioa  is 
not  Imjmired  by  a  law  passed  afterwards  that  re- 
quired the  si  trnature  of  the  clerk  of  the  court  to  the 
bond.  In  addition  to  that  of  the  presiding  Justice. 

2.  An  Act  requiring  town  bonds  to  be  registoed 
•nd  oertlfled,  paseed  after  the  contract  of  subscrip- 
tion was  made  and  bef<«e  the  bonds  were  teueid, 
does  not  change  or  impair  the  contract,  and  is  not 
a  retrospective  law. 

8.  Every  executive  officer,  when  called  on  to  act 
fn  bis  official  capodty,  must  Inquire  and  determine 
whether,  on  the  Caota,  the  law  leqnlres  him  to  do 
the  act  required.  The  due  ezeoutkm  of  bonds  isan 
executive  act.   

«.  Anthony  t.  Oonn^  of_||taq^,  XZ7n  followed. 

Argusd  Dee.  tO,  188S.    Decided  Jan.  7,  1884. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Wmtem  District  of  MInoarL 
This  action  was  brought  In  the  court  below, 
bv  the  plaiotiif  in  error,  to  recover  the  amount 
of  1 ,240  interest  coupons,  amounting  to  |S1,000, 
vhfcb  had  been  detached  from  certain  bonds  is- 
sued by  Jasper  County  for  Marion  Township, 
in  aid  of  the  MemptUs,  Carthage  &  Northwest- 
ern Railroad  Company. 
•  The  court  below  found  for  the  defendant,  a 
Juiy  baring  been  waived,  and  gave  Judgment 
accordingly.  Whereupon,  the  plaintiff  sued 
out  tbis  writ  of  error. 

Tbe  facts  of  the  case  aramlBdeDtlystatsdby 
the  court 

Meurt.  Jamea  S.  Botaford«  Joteph  Ship- 
pen  and  Marcue  T.  O.  W^Uana,  for  plaintiff  In 
«rrOT. 

JIfr.  K  J.  Montague,  for  defendant  in  error. 

Mr.  Chief  Juatice  Walte  deUvered  the 

lon  of  tbe  oourt : 

The  facts  in  this  case  are  in  all  respects  the 
same  as  those  in  Anthony  v.  Jatper  Co.,  101 U. 
S..  688  [XXV.,  1005],  except  that  here  it  is  ex- 
pressly found  that  the  subscription  of  the  town- 
ship which  was  Toted  bad  actually  been  made 
by  the  county  court  and  accepted  by  tbe  rail- 
road company  before  the  Act  providing  for  the 
registraUon  of  bonds  was  approved,  while  there 
the  acceptance  of  the  subscription  before  the  ap- 
proval of  the  Act  did  not  appear  unless  by  im- 
plication. The  vote  of  tbe  township  was  taken 
on  the  6tfa  of  March,  1873;  the  order  of  tbe 
county  court  fw  Uia  subsmptioa  entered  on 
the  28th  of  Sbrch,  and  (m  the  same  day  tbe  sub- 
scription was  actually  made  and  accepted.  The 
R^stration  Act  was  approved  March  80th. 

Upon  tbe  addlticmal  facts,  found  fn  this  case  it 
is  insisted: 

1.  That  If  the  Registration  Act  was  applica- 
ble to  the  bonds  now  In  question,  it  impaired 
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tbe  obligation  of  tbe  contract  of  subacription, 
and  is,  therefore,  so  far  as  such  application  is 
concerned,  in  contravention  of  article  I.,  section 
10,  clause  1.  <^  the  Constitution  of  tbe  United 
States;  and. 

2.  That  it  was  letrospective  in  its  opoiatfon 
and,  therefore,  in  contravention  of  article  L,seo 
tion  28,  of  tbe  Constitution  of  Missouri,  whidi 
is  "That  □oezpotf/oefolaw.ninr  law  impairing 
tbe  obligation  of  contracts,  or  zetro^ective  in 
its  operation,  can  be  passed." 

It  is  also  insisted  that  the  4tb  section  of  the 
Act  is  in  contravention  of  tbe  Constitution  of 
Missouri,  because  it  delegates  the  excise  of  Ju- 
dicial power  to  an  executive  officer  of  the  State. 

The  first  two  objections  may  be  con^dered 
together,  and  to  our  minds  they  are  disposed  of 
bv  the  paragraph  in  the  opinion  in  AvMiony  v. 
Jatper  Co.,  which  is  as  follows,  p.  600  [1009]: 

"  It  matters  not  that,  when  uie  bonds  were 
voted,  the  registrationlawwasnotinforee.  Be- 
fore they  were  issued  It  had  gone  into  effect.  It 
did  not  change  in  any  way  the  contract  with  the 
railroad  company.  Tbe  company  was  Just  as 
much  entiUed  to  its  bonds  when  it  complied 
with  the  conditions  under  which  they  were  voted 
after  the  law,  aa  it  could  have  been  before.  All 
tbe  Legislature  attempted  to  do  was  to  provide 
what  ^ould  be  a  good  bond  when  issued.  There 
was  nothing  changed  but  tiie  form  of  the  exe- 
cution." 

That  is  clearly  the  tnie  construction  of  the4th 
section  of  the  AcL  Thecontractofsiibscription 
undoubtedly  gave  tbe  company  tbe  right  to  valid 
ne^tiable  bonds  executed  in  due  form  of  law. 
This  section  simply  provides  that  before  any 
bond  thereafter  issued  shall  be  deemed  to  have 
been  completely  executed,  it  must  have  upon  it 
the  requisite  certiScate  of  the  Auditor  of  E>tata. 
When  so  certified,  if  otherwise  in  proper  form, 
it  may  be  issued  as  a  duly  executed  negotiable 
public  security.  The  provision  that  the  certifi- 
cate of  tbe  auditor  shall  be  prima  fade  evidence 
only  of  tbe  facts  therein  staled,  does  not  of  itself 
open  the  bonds  to  attack  in  tbe  bands  of  a  bona 
fide  holder.  Before  this  law.  a  bond,  in  due 
form  issued  under  a  power  conferred  by  the  Leg 
islature,  could  not  be  impeached  in  tbe  hands 
of  a  honafde  bolder  for  fraud  or  irregularities 
in  the  execution  of  the  power  by  those  charged 
with  that  dut^.  The  law  does  not  interfere 
with  this;  it  simpler  says  tbut  the  certificate 
which  the  auditor  is  to  give  shall  not  prevent 
such  an  impeachment;  that  is  to  say,  shall  not 
operate  as  an  estop^^  The  certificate,  so  far 
from  casting  suspicion  on  the  Ixmd,  gives  addi- 
tional credit,  for  it  shows  that  an  officer  of  the 
State  specially  charged  with  the  duty  has  ex- 
amined, and  certified  officially  that  all  the  con- 
ditions of  the  law  have  been  complied  with, 
"  And  also  that  tbe  condition  of  tbe  contract 
uiuler  which  they  (the  bcmds)  were  ordered  to 
be  issued  have  also  been  cmnplied  with."  Sudi 
a  bond  certainly  can  have  no  less  credit  in  the 
market  than  ft  would  have  without  the  ofBdal 
certificate. 

Neither,  in  our  opinion,  does  tbe  fact  that  one 
more  officer  must  examine  and  certify  tbe  bond 
before  it  can  be  issued  place  such  an  additional 
burden  on  the  parties  to  the  subscription  as  to 
impair  the  obligation  of  tbeir  contract.  It  is,  in 
reality,  no  more  than  providing  that  two  oBkom 
shi^  dgn  a  municipal  bond  instead  of  out, 
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fore  the  bodr  poUtfc  shall  be  bonnd  by  an  In- 
■tnunent  to  m  pat  oa  the  market  and  aold  aa 
oonunerdalpaper.  We  cannot  believe,  If^when 
.  the  subscrlpAion  was  made,  a  bond,  if  signed 
[SW  the  presiding  justice  of  the  county  court  alon^ 
wouid  have  been  sufficient,  it  would  be  con- 
tended that  the  obligation  of  the  contract  of  sub- 
scription was  impaired  by  a  law  passed  after^ 
wards  that  required  the  dgnatoie  of  the  derk 
<tf  the  court  to  the  bond  as  wdl  ai  that  of  the 
presiding  Justice.  In  the  rlew  we  take  of  the 
caae.  the  requirement  of  the  signature  and  cer- 
tiflcate  of  we  Auditor  of  State  Is  nothing  more 
in  legal  effect  than  that.  By  the  contract  of 
labsmption  Uie  township  agreed  to  take  stock 
and  pay  for  it  in  valid  negotiable  bonds,  and  the 
company  aneed  to  take  the  bonds  and  give  the 
stock.  All  the  new  law  has  dcme  Is  to  provide 
what  shall  be  a  valid  negotiaMe  bmid  of  the 
township,  and  this  by  prondliu  additional  guar> 
antics  against  fraudulent  anairrc^ular  Inues. 
Of  such  a  provision  honest  parties  cannot  com- 

8 lain,  for  iLis  always  to  be  presumed  that  a  pub- 
c  officer  will  do  whenever  called  on  what  the 
law  requires  of  bim. 

As  to  the  objection  that  the  duties  of  the  au- 
ditor. In  reject  to  his  inquiries  under  the  4th 
section,  are  Judicial  rather  than  executive,  it  is 
sufficient  to  say  that  every  executive  officer, 
when  called  on  to  act  In  us  official  capacity, 
must  enquire  and  determine  whether,  on  the 
facts,  the  law  requires  him  to  do  one  thing  or 
another.  The  due  execution  of  these  bonds  was 
an  executive  act,  and  the  Auditor  of  State  was 
made  by  law  one  of  the  executive  officers  whoee 
duty  it  was  to  take  part  In  Oieir  execution.  The 
ioquiries  he  is  required  to  make  do  not  differ  In 
their  character  from  thoEe  the  presiding  justice 
of  the  county  court  should  have  made  when  he 
affixed  his  signature.  The  certificate  of  the  au- 
ditor being  according  to  the  statute  j>n'nui/a<^ 
evidence  only  of  the  facts  stated,  amounts  to 
nothing  more  than  that  In  his  opinion  the  clr> 
cumstancea  are  audi  that  the  bonds  may  proper- 
ly go  out  as  commercial  paper  of  the  kind  uey 
swear  on  their  face  to  be.  It  binds  no  one.  It 
sunply  states  the  opinion  of  this  executive  offi- 
cer on  the  questions  he  was  called  on  to  consider 
in  his  official  capacity.  It  makes  the  bond  com- 
plete in  the  form  01  its  execution  and  in  law 
does  nothing  more. 

We  are  ef  omnitm  that  thit  cote  it  in  no  re- 
tpeet  distinmiviabte from  Anthony  e.  Jasper  Go. , 
and  upon  that  autfioritjf  thejvdgment  it  ajfirmed. 
True  copy.   Test:  _ 
Stxam  H.  UoKeoney,  Clerk,  Sup.  Court,  V.  8. 


[8T1  SUSQUEHA17NA  BOOM  GOHPANT,  H. 
BROWN,  CHABLES  HIBBARD  n  Ai^, 
I^fft.  in  Err.,  ^ 

WEST  BRANCH  BOOM  COMPAinr. 
(Bob  8.  C,  Beporter*B  ed.,  S7-60.) 
Federal  que^Uon,  what  it — ttatejutlgmentt,  whan 
retitwed-^what  eonttituUi  the  rttord. 

1.  Wbere  the  onlr  ctrntrovenr  !■>  the  state  court 

NOTB.— JwiKtiefton  of  U.  8.  Supreme  Oowrt  where 
federal  qveslion  ariaee,  or  tohon  It  Orawn  in  qiuettion 
ttaihde,  trvotu  or  Oantlitiution  of  V.  8.  See,  note  to 
Mattbewi  V.  Zone,  8  U.  B.  <<  Cnuioh),nK ;  note  to  Har- 
tm  V.  Hunter,  14  U.  &_»  WiMMJ,  804:  and  noU  to 
wuiiams  V.  Morris, »  V.  &  (U  wfieatj,  UT. 
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apparentlr  was  about  tbe  rtrbt  of  a  Bran  Oma< 
pany,  under  Its  ohaiter  to  oooabruot  a  boom  In  ■ 
river,  tUt  raises  ao  f edersl  questtoo. 

S.  Juagmenta  of  the  oouTtt  at  the  Statea  eaniwl 
be  revleirad  fiA      oourt  on  ft  federal  question,  uo- 
Iflfs  It  appeal*  EnnWatablr.  that  tlie  <tM« 
eltber  kneirDr  ouxlit  to  have  Imoirn  tbat  •nob  ^ 
question  was  Involved  In  tbe  decdston  to  be  tnade. 

&  It  la  not  ■ufflidant  Co  five  this  court  JunidlM 

ismrsnlflEyiiiiii     T  Hiilta'fMniS^^ 

[Nq,  87U 

Submitted  Dee.  10, 188S.     Decided  Jan.  7,  mS- 

F ERROR  to  the  Supreme  Oourt  of  Pennsyl- 
vania. 

The  history  and  facta  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

On  motion  to  dismiss  because  no  federal  qne^ 
,tion  la  involved. 

Jfesirs.  Sejmoor  D.  Ball  and  WflllMa 
A.  BfeKenney,  for  defenduit  In  emn;  in  sa|^ 
port  of  motion. 

Mettre.  William  A.  Wallaee  and  Jmgpk 
M.  OasBom,  fbr  plalnHih  in  emn-,  emira. 

Mr.  OkitfJutOee  Walta  ddivoed  the  opbi- 

ion  of  the  court: 

The  Susquehanna  Boom  Company  was  In- 
corporated by  the  Genenl  Assembly  of  Penn- 
sylvania on  the  26th  of  March,  1^,  and  aa 
eaily  as  1849  erected,  under  its  diarter,  a  boom 
in  the  Weat  Branch  of  the  Susquehanna  River, 
at  Williamsport,  for  the  purpose  of  securing 
logs  and  other  lumber  floating  in  the  river.  Ita 
charter  did  not  purport  to  confer  upon  it  any 
exdudve  rights  to  the  use  the  river  above 
the  boom  for  bringing  togs  down. 

On  the  36th  of  March,  1849,  the  West  Branch 
Boom  Company  was  Incorporated  to  construct 
and  maintain  a  boom  on  the  south  side  of  the 
West  Branch  at  Lock  Haven,  about  twenty-flve 
miles  above  Williamsport.  Under  Its  charter 
this  Company  was  not  allowed  to  extend  its 
boom  more  than  half  way  across  the  river,  but 
(t  could  erect  such  piers,  side  branches  or  sheer 
booms  as  might  be  necessary.  With  this  au-  [S8J 
thority  a  sheer  boom-  was  constructed  in  the 
north  half  of  the  stream.  This  suit  was  begun 
in  a  state  court  of  Pennsylvania  to  enjoin  the 
West  Branch  Company  from  maintaining  such 
;«  sheer  boom,  on  the  ground  Hiat  under  Its 
charter  no  audi  structure  could beplaced  by  it 
on  the  north  side  of  the  branch.  The  Supreme 
Court  of  the  State,  on  appeal,  decided  that  It 
could  put  In  and  maintam  such  a  sheer  boom, 
and  adjudged  accordingly.  To  reverse  that 
Judgment,  this  writ  of  error  was  brought.  Ute 
West  Branch  Company  now  moves  to  dismiss 
the  writ  because  no  federal  question  is  involved. 

It  is  clear  toour  minds  that  we  have  no  jurl^ 
diction.  The  Constltntlon  protects  state  cor- 
porations  in  such  contracts  with  the  State  as 
their  charters  imply.  The  Susquehanna  Com- 
panv,  wbo^  rights  are  Involved,  was  given  full 
authority  to  erect  and  mnlntaln  its  ooom  at 
Williamsport.  That,  undoubtedly,  implied  the 
rij^t  to  nse  the  river  as  others  used  it  for  bring- 
ing logs  to  the  boom.  The  Weat  Branch  Com- 
pany was  also  authorized  to  cmistmct  Its  boom 
In  the  south  half  of  the  river  at  Lock  Haven. 
Whether  It  could  under  Its  charter  put  a  shetf 
boom  In  the  north  half  seems  to  have  been  a 
question  vrith  the  Susquehanna  Company,  and 
.this  suit  waa  brouj^t  to  have  that  question  set- 
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tied.  That  1b  clearly  all  there  was  In  the  case 
up  to  the  time  of  the  final  decision  In  the  Su- 
prcme  Court,  whose  judgment  we  are  now 
called  on  to  review.  There  la  nowhere,  either 
In  the  pleadings,  the  evfalence  or  the  sugges- 
tions (H  counsel,  prior  to  the  judgment,  so  far 
as  we  have  been  able  to  discover,  even  an  inti- 
mation that  the  Sasquehanaa  Company  claimed 
any  contract  right  under  Its  charter  to  exclude 
the  West  Branch  Company  from  such  use  as 
that  Company  was  making  of  the  n<nth  half  of 
the  stream.  The  onlv  controversy  apparently 
was  about  the  right  of  the  West  Branch  Com- 
pany, under  Its  charter,  to  such  use'  at  all. 
"  Certainly,"  as  was  said  in  Brown  v.  Colorado, 
106  U.  8..  97  [XXVU.,  182],  "if  the  judg- 
ment of  the  courts  of  the  States  are  to  be  re- 
viewed here  on  such,"  that  is  to  say.  federal, 
"  questions,  it  should  only  be  when  it  appears 
unmistakably  that  the  court  either  knew  or 
CS9]  ought  to  have  known  that  such  a  question  was 
involved  in  the  decision  to  be  made." 

The  fact  that  on  a  petition  for  rehearing  tt 
was  suggested  that  if  the  charter  of  the  West 
Branch  Company  was  so  construed  as  to  give  it 
the  right  to  maintain  its  sheer  boom  in  the  north 
half  01  the  stream,  thatcharter  would  impair  the 
obligation  of  the  contract  of  the  State  with  the 
Susquehanna  Company,  is  unimportant  here, 
because  our  jurisdiction  extends  only  to  a  re- 
view of  the  judgment  as  it  stands  in  the  record. 
We  act  on  the  case  as  made  to  the  court  below 
when  the  judgment  was  rendered,  and  cannot 
incorporate  Into  the  record  any  new  matter 
which  appears  for  the  first  time  after  the  judg- 
zneot  on  a  petltlou  for  rehearing.  Such  a  pe- 
tition is  no  pert  of  the  record  on  which  the 
judgment  rests. 

T7ie  motion  to  dimiuiM  graiOed, 

True  copy.  Test: 

James  H.  HcKenner,  Clerk  Sup.  Court,  U.  B. 


JOSEPH  B.  HOLLAND,  I^.  in  Bn., 
«. 

JAM£S  H.  CHAHBEBS. 

(See  8.  C,  Reporter's  ed.,  6B.4L) 

Removal  cf  eauae*. 

The  second  subdIvlsloD  of  secUoD  836,  B.  S.,  wu 
repealed  Xty  the  Act  of  167&  under  wblch  the  petih 
tlOD  for  removal  must  be  filed  in  the  State  Court  be- 
fore or  at  the  term  at  which  tiie  cause  could  be  flnt 
txled. 

[No.  530.] 

Submitted  Dec  J7, 1883.  Deddad  Jan.  7.  IS84. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
Od  motion  to  disihiss. 

The  history  and  facts  of  the  case  appear  In 
the  opinion  of  the  court. 

Mmn.  J.  O.  Broadliead  and  JBWmor* 
BeaU,  for  defendant  in  ermt  in  support  of  mo- 
tion. 

Mam.  B.  M.  Smith  and  /.  A  Sgphtr,  for 
plaintiff  In  error,  emtn. 

Mr.  Chi^Jvitiee  Walte  ddlvared  the  opin- 
ion of  the  court: 
This  la  a  writ  of  error  brought  under  section 

30 


5  of  the  Act  of  March  8,  1876.  ch.  187, 18  Stat, 
at  L.,  470,  to  review  an  oiwr  of  the  circuit 
court  remanding  a  cause  which  had  ben  re- 
moved from  a  state  court.  The  facts  are  as  fol- 
lows: 

The  suit  was  begun  In  the  state  court  on  the 
19th  of  July,  1870,  b7  Chambers,  as  plaintiff, 
against  C.  M.  Swope  and  Joseph  B.  Holland, 
defendants,  to  recover  damujes  for  writing  and 
pnblisUngan  alleged  libeL  £1  answer  was  filed 
by  Holland  on  the  6th  of  October,  1879,  and  an 
amended  answer  on  January  24,  1880.  A  reply 
was  filed  Februarr  6.  At  the  April  Term, 
1880,  a  trial  was  had,  which  resulted  in  a  verdict 
and  judgment  for  $20,000  In  favor  of  Chambers. 
This  judgment  was  sf  terwards  set  aside  by  the 
court  and  a  new  trial  granted.  On  the  2(tth  at 
Januaiy,  1882,  Holland  petitioned  ftor  the  re- 
moval of  the  suit  as  ac^nat  him  to  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Missouri.  The  petition  set  forth  that 
Holland  was  a  citizen  of  Illinois,and  both  Swope 
and  Chambers  citizens  of  Missouri;  "Thatsaid 
suit  is  one  in  which  there  can  be  a  final  deter- 
mination of  the  controversy,  so  far  as  it  con- 
cerns Toiu-  petitioner,  without  the  presence  of 
the  ssid  defendant  Bwope  as  a  party  in  said 
cause,  and  that  your  petioonerdedres  to  remove 
said  suit  as  against  your  petitioner,  and  so  far 
as  concerns  mm,  into  the  circuit  court  •  •  • 
in  pursuance  of  the  Act  of  Congress  in  that  be- 
hau  provided,  to  wit:  the  Revised  Statutes  of 
the  United  States,  section  689,  subdivision  sec- 
ond," 

Upon  these  focts  the  order  of  the  circuit  court 
remanding  the  cause  was  clearly  right.  The 
second  subdivision  of  section  689  was  repealed 
by  the  Act  of  March  8, 1675,  ch.  187.  That  was 
settled  in  ffyde  v.  EubU,  104U.S.,407rXXyi., 
823].and  Kingv.  G?rn««,106  U.S.,896  [XXVII., 
601. 

tinder  the  Act  of  1875  the  petition  for  re* 
moval  must  be  filed  in  the  state  court  before  or 
at  the  Term  at  which  the  cause  could  be  first 
tried.  This  suit  could  not  only  have  been  tried, 
but  it  actually  was  tried  once,  nearly  two  yean 
before  the  petition  to  remove.  Such  being  the 
case,  it  is  needless  to  inquire  whether  uiere 
might  have  been  a  removal  under  that  Act  If 
an  appUc^on  bad  been  made  in  time  and  In 
proper  form. 

TAe  order  remanding  the  cause  ia  affinned. 

True  copy.  Test : 

Jamee  H.  HtoKenoey,  Clerk,  Sup.  Court,  IT.  8. 
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AMERICAN  BIBLE  SOCIETY,  abd  MIS- 
SIONARY SOCIETY  OF  THE  METHO- 
DIST EPISCOPAL  CHURCH  mc,  Jppte., 

V. 

MARY  PRICE. 

(Sees.  CBeporter^ed.,  a-aSL) 

Stmavaltfeaueei  eauetOora  uAenMeeeear^ 
pariiet. 

1.  A  suit  cannot  be  removed  under  the  8d  subdi- 
vision of  section  8BB,  B.  S.  <rf  U.  a.  unless  all  the  par* 
tleaonone  side  of  the  oontrorarsr  are  dtlsens  of 
different  States  from  those  on  the  other. 
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f.  Wlwre  exeonton  ue  neoenair  defendants  In  a 
•uit  and  oltlBens  of  the  nme  State  vith  the  com- 
p)«lnant,the  suit  cannot  be  removed.  Where  ex- 
ecutors are  trustees  under  a  will,they  are  necesaarr 
liartlea  to  a  suit  to  set  It  aside. 

[No.  709.] 

Submitted  Dec.  U,  1883.   Decided  Jan.  >.  1884. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 
The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 
Mr  Geor^  P.  Strong*  for  appellants. 
Mmn.  OvMtamaEoemer  and  W.  M.  infringer, 
for  appellee. 

Mr.  CAt«;'JtM(<^Walte  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  an  order  remanding  a 
cause  which  had  been  removed  from  a  State 
court.    The  case  ie  as  follows : 

Isaac  Foreman,  a  citizen  of  Illinois,  died  qu 
the  28th  of  October,  1878,  leaving  a  will  by 
which,  after  devising  certain  property  to  his 
wife,  Rebecca  Foreman,  for  life,  he  appointed 
n  John  J.  Thomas,  Frraerick  H.  Pieper  and 
liieophilus  Harrison,  aUcitT7.en8of  Illinois,  bis 
executors.  After  directing  his  executors  to  con- 
vert all  his  property  into  money,  he  proceeded 
as  follows:  "4th.  After  the  payment  of  all  my 
just  debts,  I  give  and  bequeath  to  my  said  ex- 
ecutors the  sum  of  two  thousand  dollars  ($2,000) 
in  trust  for  the  uee  and  benefit  of  my  daughter, 
Mary  Price,  during  her  natural  life.  1  desire 
my  said  executors  to  anfely  loan  on  interest  said 
sum  of  money  and  pay  to  my  said  dangliterthe 
iaterest  or  profits  thereof  annually  during  her 
life,  and  after  her  death  the  proceeds  or  interest 
thereof  to  be  paid  annually  for  the  maintenance 
and  education  of  her  child  or  children,  and  such 
principal  sum  to  be  paid  to  her  child  or  chil- 
dren when  he,  she,  or  they  become  of  age.  And 
should  my  said  daughter  die  leaving  no  child 
or  cliitdren,  or  shomd  all  of  them  die  before 
coming  of  age,  then  the  said  sum  of  two  thou- 
sand dolLirs  shall  be  payable  by  my  said  execu* 
tors,  two  thirds  thereof  to  the  American  Bible 
Society,  and  one  third  thereof  to  the  Missionary 
Society  of  the  Methodist  Episcopal  Church  of 
the  United  Stntcsof  America."  All  the  residue 
of  the  proceeds  of  his  propertv  were  to  be  paid 
over  to  the  two  societies  in  the  same  propor- 
tions. 

This  suit  was  begun  by  Mary  Price,  a  citizen 
of  Illinois,  the  daughter,  on  the  19th  of  Novem- 
ber, 1878,  to  set  aside  Uie  will  on  the  ground 
that  the  testator  was  of  unsound  mind  when  it 
was  made.  The  widow,  the  executors  and  the 
two  Societies,  were  all  made  defendants.  A 
Joint  answer  was  filed  by  all  the  defendants  on 
the  14th  of  January,  1879.  On  the  21stof  Sep- 
tember, 18S0,  the  widow  filed  a  separate  answer 
in  wbich  she  set  forth  her  election  to  renounce 
the  will,  and  take  her  dower  and  legal  share  of 
the  estate  of  her  husband.  She,  therefore,  dis- 
claimed all  interest  in  the  controversy.  There- 
upon the  two  Societies  filed  a  petition  for  the 
removal  of  the  suit  to  the  Circuit  Court  of  the 
United  States  for  tbe  Southern  District  of  Illi- 
nois, under  the  3d  subdivision  of  section  689 
of  tlie  Revised  Statutes;  on  account  of  "preju- 
dice and  local  influence."  When  tbe  case  got  to 
the  circuit  couri  It  was  remand^  on  the  ground 
that  the  executors  were  necessary  defendants 
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and  citizens  of  the  same  Btate  with  the  com- 
plain aaL  IEo{ev«Qi«4i4.«da  this  <4>peal  was 

lahifin. 

That  a  suit  cannot  be  removed  under  the  Sd  i 
subtlivisioQ  of  section  639,  unless  all  the  parties 
on  one  Fide  of  the  coatroversy  are  citizens  of 
ililKrtnt  SihIm  from  those  oh  the  other,  waa 
settled  in  the  coses  of  Uie SetcimMaehina  C^m- 
pamet,  IS  Wall.  567  [85  U.  S.,  XXI,  9221,  and 
Vannaar  v.  Bryant,  21  WalL,  48  [88  U.  S., 
X:mi.,  477];^  and  that  the  executors  were  neces- 
sary parties  we  bare  no  doubt.  The  sum  of 
^,000  wag  specifically  bequeathed  to  them  la 
tnut  for  the  complninant,  Mrs.  I*rice,  during 
her  life,  and  after  her  death  for  her  children ; 
or,  in  cjiRe  of  their  death  before  comingof  age, 
for  tbe  two  Societies.  The  inlerest  of  the  cul- 
dren  Is  left  raitirely  to  the  protection  of  the  ex- 
ecutors, and  la  not  represented  either  by  the 
mother,  who  is  complai  tiftnt ;  or  by  the  Societies, 
who  are  defendants,  If  ibc  children  had  unitea 
wlih  the  mother  in  coutesiing  the  will,  thecase 
Diiglit  hiive  been  different ;  but  they  have  not 
douf  so,  !ind  UieiTiutereats  must  be  treated  afr 
ti3!ilirt;lj, 

WHhi>u.t,  Vierefaret  deciding  any  of  the  other 
qui»{{Dn§v>Mdt  have  bean  argued,  or  might 
su:fff  Cited, tfu  order  rmaxtdit^  tAo  eate  inarmed. 
Trtteoopr.  Tost! 

Jintea  H.  UolCiQa^,  CIbiv,  Bup.  Cour^  U.  S. 


YWBseBs^.r.  meuir^BuYSEN,  sec- 

of  Stute,  P!f.  in  Srr., 


Sl^TEBt »  nL  John  J.  Ext. 


UNITED  STATES.  «r  rel.  La  Abba  Siltkb 
Mnrrsa  Coupant,  i^jf.  in  Srr., 

V. 

FREDSOIOE  T.  FRELIHOHUYSEN,  Seo- 
(BeeS.  <X,  BepaeM««£  8II-7&) 

1.  Under  the  ConronUon  between  the  United 
States  and  Mexico,  of  July  A,  ^68,  pioWdlng  for  tbe 
adjuetment  of  the  clatmi  of  cdtlmfls  of  either  coun- 
try Bgaiost  the  oLber,  tlia  awards  are  final  and  con- 
uluslveaa  betweea  the  United  States  and  Hextoo, 
until  set  «alde  by  agreemant  between  the  two  Gov- 
emmenta  or  otherwise. 

t.  TheUalwdBtatasmaytteatwlthHexloofora 
ruirJ&l  of  particular  awanu  because  of  the  alleged 
framlulCDt  ffaarBotei*  fit  tbe  proof  given  in  tta^ 
Aupport,  and  tlie  Prestdeiit  Kod  Senate  may  con- 
clude another  Ti««t]r  with  Maxlco  In  respect  to  any 
elalmfl  alio  wed  lir  the  oommJssiO'n. 

8.  When  tbe  Freildent  hss  negotiated  a  new 
Treaty  tor  such  a  re-ez&nil nation  of  the  claime^and 
mibmltted  It  b>  tbe  Senate  tttt  nUflcation,  be  may 
w-iUibold  f urttaor  paymoota  to  the  clalmanta  un> 
til  Cba  diuomatlc  negotiatioDa  betweuk  the  two 
OitftjHiiB^irta  on  the  subject  are  Anally  ecmeluded. 

Pffos.  set,  996.1 
Argued  Dtc.  3,  4.  1883.    Deetded  Jan.  7, 1884, 
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N  EKllOIl  to  die  Supreme  Court  of  the  Dia- 

Irict  of  I'ijliiinhia. 
The  history  and  facts  cd  the  use  fully  appear 
la     QPldlpii  aC  the  aourt 
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Oct.  Tbbh* 


JAwra.  B.  F.  Brmwmtw,  At^Om.,  and 

ry  of  State. 

Mmn.  P.  FUlllpa.  John  Good*,  W.  Hal- 
ktt  Pmipt  and  B,  B.  Warden,  for  Key. 

Memv.  Frederiek  P.  Stanton,  S.  Shel- 
lAbarffer,  J,  M.  WiUon  and  T,  W.  BarOe^, 
for  Lb  Abra  Silver  Mining  Ck>mpany, 

Mr.  OUtS  Jvitice  Wait*  delivered  the  opln* 
Ion  of  ttie  court: 

The  &ctB on  which theie  casei depend  areas 
follows: 

On  the  4th  of  July,  1868,  a  ConvenUon  be- 
tween the  United  States  and  the  Republic  of 
Mexico,  providing  for  the  adjustment  of  the 
claims  of  dticena  of  either  country  a«dnst  the 
other,  was  concluded;  and,  on  flnt  at  Febrna- 
ZT,  1869,  prodaimed  hj  the  Prerident  of  the 
United  States,  by  and  with  the  advice  and  con- 
sent of  the  Senate.  By  this  Convention  (art.  I.) 
"All  claims  on  the  psrtof  corporationa,  compa- 
nies or  private  individuals,  citizens  of  the 
[661  United  States,  upon  the  Qovemment  of  the 
Mexican  Republic,  arising  from  injuries  to  their 
persons  or  proper^  by  authorities  of  the  Mexi- 
can Bopublic,  and  all  claims  <»  the  part  of  cor^ 
poratlons,  companies  or  private  individuals.cit- 
izens  of  the  Mexican  Republic,  upon  the  Oov* 
emment  of  the  United  States,  arittug  from  in> 
Juries  to  ttwir  persons  or  property  by  authori- 
ties of  the  United  States,  which  may  nave  been 
presented  to  either  Government  for  its  interpo- 
sition with  the  other  since  the  signature  of  the 
Treaty  of  Guadalupe  Hidalgo  •  •  « 
and  wliich  remain  unsettled,  as  well  as  any 
other  such  claims  which  may  be  presented  with- 
in" a  specified  time  were  "To !»  referred  to  two 
commissioners,  one  to  be  appointed  by  the  Pres- 
ident of  the  United  States,  by  and  with  the  ad- 
vice and  consent  of  the  Scnabe,  and  one  b7  the 
President  of  the  Mexican  Republic."  Provis- 
ion woa  then  made  for  the  appohitment  of  aa 
umpire.  ArtIcleBn.,IV.andV.,area8foUows: 

Art.  XI.  "The  commissioners  shall  then  con- 
Jointly  oroceed  to  the  investigation  and  decision 
of  the  claims  which  shall  be  presented  to  their 
notice  •  •  •  but  upon  such  evidence  or  in- 
formation only  as  shall  be  furnished  by  or  on 
behalf  of  their  respective  Governments.  They 
shall  be  bound  to  receive  and  peruse  all  written 
documents  or  statements  wtuch  mav  be  pre- 
sented to  them  by  or  on  behalf  of  their  respect- 
ive Governments,  in  support  of  or  In  answer  to 
any  claim;  and  to  hear,  u  reauired,  one  person 
on  each  side  on  behalf  of  eacn  Government  on 
each  and  every  separate  claim.  Should  they 
fail  to  agree  m  opinion  upon  any  indivlduiu 
claim,  thev  shall  call  to  thnr  assistance  the  um- 
pire •  •  •  ;  and  nicih  umpire,  after  having 
examined  the  evidence  adduced  for  and  against 
the  claim,  and  after  having  heard,  if  reqtiired, 
one  person  on  each  side  ss  aforesaid,  and  con- 
sulted with  the  commissioners,  shall  decide 
thereupon  finally  and  without  appeal.  •  •  • 
It  shall  be  competent  for  each  Qovemment  to 
name  one  person  to  attend  the  commissioners  as 
Ment  on  its  behalf,  to  present  and  sui^rt 
daims  on  Its  behalf,  and  to  answer  claims  nude 
[66]  ^P°°  ^t,  and  to  represent  it  generally  in  all  mat- 
tars  connected  with  the  tnvestigaUon  and  de- 
cision thereof.  The  President  of  the  United 
States  •  •  •  andthflPresldentoftheMex- 
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lean  Republic  hereby  solemnly  and  sincerely 
engage  to  consider  the  decision  of  the  commis- 
sioners conjointly,  or  frf  the  umpire,  as  the  case 
may  be,  as  absolutely  final  and  conclusive  upon 
each  cljiim  decided  upon  by  them  or  him  re- 
spectively, and  to  give  full  meet  to  such  decis- 
ion without  any  objection,  evasion  or  delay 
whatsoever.   •  •  •  » 

Art  IV.  "When  deddons  shall  have  been 
made  by  the  commissioners  and  the  arbiter  In 
every  case  which  shall  have  been  laid  before 
them,  the  total  amount  awarded  In  allthecaaea 
decided  in  favor  of  the  citizens  of  the  one  party 
shall  be  deducted  from  the  total  amount 
awarded  to  the  dtizens  of  the  other  party,  and 
the  balance  to  the  amount  of  $800,0()0,  shall  be 
paid  at  the  Clly  of  Mexico  or  at  the  Olty  of 
Vsshington,  •  •  •  within  twelve  monttis 
from  the  close  of  the  commission,  to  the  Gor- 
emment  in  favor  of  whose  citizens  the  greater 
amount  may  have  been  awarded,  vrlthout  inter- 
est. *  •  *  The  residue  of  the  said  balance 
shall  be  paid  In  annual  Installments  to  an 
amount  not  exceeding  9800,000  *  *  *  In 
^^oneyearnntU  toe  whcde  shall  have  been. 

Arty.  "  The  Idriicontnu^g  parties  agree 
to  consider  the  result  of  the  proceedings  of  this 
commission  as  a  full,  perfect  and  final  settle- 
ment of  everv  claim  upon  either  Government 
arising  out  oi  any  transaction  of  a  date  prior  to 
the  exchange  of  the  ratification  of  the  present 
convention;  and  further  engage  that  every  such 
cl^m,  whether  or  not  the  same  may  have  been 

E resented  to  the  notice  of,  made,  preferred  or 
id  before  the  said  commission,  shall,  from 
and  after  the  conclusion  of  the  proceedings  of 
tiie  said  commission,  be  considered  and  tr^ted 
as  finally  settled,  barred  and  thenceforth  Inad^ 
missible."   10  Stat  at  L.,  670. 

Under  this  Convention,  commissioners  were 
appointed  who  entered  on  the  performance  of 
their  duties.  Benjamin  Weil  and  the  La  Aim 
Silver  Mining  Company:  citizens  of  the  United 
States,  presented  to  their  Government  certain 
claims  a^n&t  Mexico.  Tliese  claims  were  re- 
ferred to  the  commissioners  and  finally  resulted 
in  an  award,  on  the  first  of  October,  1875,  in 
favor  of  Weil  and  against  Mexico  for  (489,810.< 
68,  and  on  the  a7th  of  December,  1876,  in  favOT  r 
of  La  Abra  Silver  Mining  Company  for  9688,- 
041.83.  On  the  adjustmentof  balances  under 
the  provisions  of  Article  IV.  of  the  Convention, 
it  was  found  that  the  awards  a«iinst  Mexico 
exceeded  largely  those  against  thelTnited  States, 
and  the  Government  of  Mexico  has  promptly 
and  in  good  faith  met  its  annual  payments, 
though  It  seems  from  the  banning  to  nave  de- 
sired a  reexamination  ot  the  Weil  and  La  Atm 
daims. 

On  the  18th  of  June,  1878,  Congress  passed 
an  Act,  ch.  362,  30  Slat  at  L.,  144,  sees.  1  and 

6,  of  which  are  as  follows: 

Sec.  1.  "  That  the  Secretary  of  State  be  and 
he  is  berebv  authorized  and  required  to  receive 
any  and  all  moneys  which  may  be  paid  by  the 
Mexican  Republic  under  and  in  pursuance  of 
the  Convention  between  the  United  States  and 
the  Mexican  Republic  for  the  adjustment  of 
claims;  *  *  *  and  whenever  and  as  oftea 
as  any  installments  sbnll  have  been  paid  by  the 
Mexican  Republic  on  account  of  said  awards, 
'  to  distribute  tiio  moneys  so  received  in  ratable 
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proportions  amoog  the  corporations,  companiea 
or  private  individuals  respectively  in  whoso  far 
vor  awards  have  been  made  said  commis- 
sioners, or  by  the  umpire,  or  to' their  legal  rep- 
resentAtives  or  assigns,  except  as  in  this  Act 
otherwise  limited  or  provided,  according  to  the 
proportion  which  their  respective  awards  shall 
benr  to  the  whole  amount  of  such  moneys  then 
held  by  him,  and  to  pay  the  same  without  other 
charge  or  dcducUon  then  as  hereinafter  pro- 
vided, to  the  parties  respectively  entitled  there- 
Uk" 

Sec.  5.  "And  whereas,  the  Government  of 
Mexico  has  called  the  attention  of  the  Govern- 
ment of  the  United  States  to  the  claims  herein- 
after named  with  a  view  to  a  rehearing,  there- 
fore be  it  enacted  that  the  President  of  the 
United  (States)  be  and  he  is  hereby  requested  to 
invcsiigaic  any  charges  of  fraud  presented  by 
theJIexican  Gfovernmentas  tothe  cases  hercin- 
afier  named,  and  if  he  shall  be  of  the  opinion 
tliat  the  honor  of  the  United  States,  tlie  princi- 
ples of  public  law  or  considerations  of  justice 
and  equity  require  thai  the  awards  in  the  cases 
of  JJcnjamiu  Weil  and  La  Abra  Silver  Minin 
Company  or  either  of  them  should  be  opcnei 
and  the  cases  retried,  it  shall  be  lawful  for  him 
to  withhold  payment  of  said  awards  or  cither 
[IB]  of  them  until  such  case  or  cases  shall  be  retried 
and  decided  in  such  manner  as  the  Govern- 
ments of  the  United  States  and  Mexico  shall 
agree,  or  until  Congress  shall  otherwise  direct. 
And  iu  case  of  such  retrial  and  decision,  any 
moneys  paid  or  to  be  paid  by  the  Republic  of 
Mexico  in  respect  of  said  awards  respectively 
shall  be  beUI  to  abide  the  event  and  shall  be  dis- 
posed of  accordingly;  and  the  said  present 
awards  shall  be  set  aside,  modified  or  affirmed, 
as  may  be  determined  on  such  retrial^  Provided, 
That  nothine  herein  shall  be  construed  as  an 
expression  of  any  opinion  of  Congress  iu  respect 
to  the  character  of  said  claims  or  either  of 
them." 

During  the  year  1879  President  Hayes  caused 
an  investigation  to  be  made  of  the  charges  of 
fraud  presented  by  the  Mexican  Government, 
and  the  conclusion  be  reached  is  thus  stated  in 
the  report  of  Mr.  Evarts,  the  then  Secretary  of 
State: 

"I conclude  tlierefore,  that  neither  the  prin- 
ciples of  public  law  nor  considerations  of  jus- 
tice or  equity  require  or  permit,  as  between  the 
United  8UAm  and  Mexico,  tliat  the  awards  in 
these  coses  should  be  opened  and  the  cases  re- 
tried before  a  new  international  tribund  or  un- 
der any  new  convention  or  negotiation  respect- 
ing the  same  between  the  United  States  and 
Mexico. 

Second.  I  am,  however,  of  opinion  that  the 
matters  brought  to  the  attention  of  this  Gov- 
ernment on  the  part  of  Mexico  do  bi-ing  into 
grave  doubt  the  substantial  integrity  oi  the 
claim  of  Benjamin  Weil  and  the  sincerity  of 
the  evidence  as  to  the  measure  of  damages  in- 
sisted upon  and  accorded  in  the  case  of  the  La 
Abra  Silver  Mining  Companv,  and  that  the 
honor  of  the  United  States  does  require  that 
these  two  cases  ^ould  be  further  investigated 
hy  the  United  States  to  ascertain  whether  this 
Government  lias  been  made  the  means  of  en- 
forcing againsta  friendly  power  claims  of  our 
citizens  based  upon  or  exaggerated  bv  fraud. 

If  such  further  Investigation  should  remove 
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the  doubts  which  have  been  fairly  raised  upon 
the  representatioDBof  Mexico,  the  honor  of  the 
United  States  will  have  been  completely  main- 
tained.  If,  on  the  other  hand,  ttie  claimant! 
shall  fail  in  removing  these  doubts,  or  th^ 
should  be  replaced  by  certain  condemnation, 
the  honor  of  the  United  States  will  be  vindi- 
cated by  such  measures  as  may  then  be  dictated. 

Thiid.  The  executive  government  is  not  fur- 
nished with  the  means  of  instituting  and  pur- 
suing methods  of  investigation  which  can  co- 
erce the  production  of  evidence  or  compel  Uw 
examination  of  parties  and  witnesses.  The  au- 
thority for  such  on  investigation  must  proceed 
from  .  Congress.  I  would  advise,  therefore,  that 
the  proofs  and  the  conclusions  you  shall  come 
to  thereon.  If  adverse  to  the  immediate  pay- 
ment on  these  awards  of  the  installments  re- 
ceived from  Mexico,  be  laid  before  Congress 
for  the  exercise  of  their  plenary  authority  in 
the  matter." 

This  action  of  the  President  was  communi- 
cated to  Congress  under  date  of  April  15, 1880, 
by  his  forwarding  a  copy  of  the  report  of  the 
Secretary  of  State,  wbicb  concludes  as  follows: 
' '  Unless  Congress  should  now  make  this  dispo- 
sition of  the  matter,  and  furnish  thereby  definite 
instructions  to  the  department  to  reserve  further 
payments  upon  these  awards  till  the  conclusion 
of  such  investigation,  and  to  take  such  further 
order  with  the  some  thereafter  as  Congress  might 
direct,  it  would  appear  to  be  the  duty  of  the 
Executive  to  accept  these  awards  as  no  longer 
open  to  reconsideration,  and  proceed  in  the  pay- 
ment of  the  same  prvnito  with  all  other  awarda 
under  the  Convention." 

No  definitive  instructions  were  given  by  Con- 
gress in  respect  to  the  matter  during  that  ses- 
sion, and  after  the  close  of  the  session  payments 
were  made  on  these  awards  by  the  direction  of 
the  President  the  same  as  on  the  others.  An- 
other installment  was  paid  bv  the  Mexican  Gov- 
emmeut  and  distributed  to  these  claimants  with 
the  rest  during  President  Garfidd'sadmiidstra- 
tion .  In  this  wa^  five  installments  were  distrib- 
uted. After  President  Arthur  came  into  officehe 
examined  the  cases  further,  and  "Believing  that 
said  award  was  obtained  by  fraud  and  perjury," 
negotiated  a  Treaty  with  Jiexico  providing  for  a 
rehearing.  This  Treaty  is  now  pending  before 
the  Senate  for  ratification.  On  the31stof  Jan- 
uary, 16»2,  the  sixth  installment  was  paid  by 
Mexico  to  Mr  Frelinghuysen.  the  present  Secre- 
tary of  State.  A  distribution  of  this  installment 
to  these  claimants  has  been  withheld  by  order 
of  the  President  on  account  of  the  pending 
Treaty. 

These  suits  were  brought  in  the  Supreme 
Court  of  the  District  of  Columbia  to  obtain 
writs  of  mandamtu  requiring  the  Secretary  of 
State  to  pay  to  the  several  relators  the  amounts 
distributable  to  them  respectively  upon  their 
disputed  awards  fiom  the  installment  of  1882. 
The  relator,  Key,  is  the  assignee  of  part  of  the 
Weil  claim.  In  his  case,  the  Secretary  filed  an 
answer,  setting  up  the  action  of  President  Ar- 
thur iu  respect  to  this  claim  and  the  negotia- 
tion of  the  new  Trea^.  To  this  the  relator  de- 
murred. Uponthehearing.tbecourtbclowBUS- 
tained  the  cfemurrer  and  awarded  a  peremptory 
writ  as  prayed  for. 

In  tbe  case  of  the  La  Abra  Company,  apeti 
tion  substantially  like  that  of  the  relator  Key 
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WM  demnrxed  to  1^  the  Secretuy.  Upon  the 
bearing,  thii  demnxxer  WM  Boitaiind  and  the  pe> 
titiondismiiMd.  In  this  case,  therefore,  the  ao 
tion  M  Praident  Arthur  does  not  appear  affirm- 
•ttrely  on  the  face  of  the  record,  nit  it  was 
conceded  on  the  argument  that  It  might  prop- 
erly be  considered. 

The  writ  of  error  in  the  ftiyCbM  was  brought 
by  the  Secretary  of  State,  and  In  the  otlKr  by 
the  La  Abra  Company. 

If  we  understand  oorreetly  the  podtioos  as- 
sumed hy  the  different  counsel  for  the  relators, 
they  are: 

1.  That  the  awards  under  the  Convention 
Tested  in  the  several  claimants  an  absolute  right 
to  the  amounts  awarded  them  respectlTely,  and 

tTll  this  right  was  property  which  neither  the 
United  States  alcme  nor  the  United  Statea  and 
Uezico  together  ooold  take  away;  and, 

2.  That,  If  tills  were  not  so,  the  action  of 
President  Hayes,  under  the  6th  section  of  the 
Act  of  1878,  was  concludve  on  President  Arthur 
and  deprived  him  of  any  right  he  misht  other- 
wise have  had,  to  Investigate  the  cnarges  of 
fraud  presented  by  the  Mexican  Government, 
or  to  withhold  from  the  relators  their  distribu- 
tive diarea  of  any  mon^  thneafter  paid  to  the 
Sccretaiy  of  State  under  the  authority  of  the  1st 
section. 

1.  There  is  no  doubt  that  the  provisions  of 
the  Convention  as  to  the  conclusiveness  of  the 
awards  are  as  strong  as  language  can  make 
them.  The  deddon  of  the  commissionera  or 
the  umdbv,  on  each  daim.  Is  to  be  absolutely 
flnal  and  conclusive  and  without  appeaL  Tlie 
President  of  the  United  States  and  Uie  President 
of  the  Mexican  Republic  are  to  give  full  effect 
to  such  decisions,  without  any  objection,  eva- 
sion or  delay  whatsoever,  and  the  result  of  the 
proceedines  of  the  commission  is  to  be  consid- 
ered "A  full,  perfect  and  final  settlement  of 
every  claim  upon  either  Qovemment,  arising 
«ut  of  transactions  prior  to  the  exchange  of  the 
ratiflcatlons  of  the  *  *  *  Cmvention." 
But  this  is  to  be  construed  as  language  used  in 
A  compact  of  two  Nations  "for  the  adjustment 
of  the  claims  of  the  citizens  of  either  *  •  * 
against  the  other,"  entered  into  "To  increase 
the  friendly  feeling  between"  republics  and  so 
to  strengthen  the  system  and  principles  of  Te> 
publican  government  on  the  American  Conti- 
nent. No  Nation  treats  with  a  citizen  of  an* 
other  Nation,  except  through  his  government. 
The  treaty,  when  made,  represents  a  compact 
between  the  govemmeDts  and  each  govern- 
ment holds  the  other  responsible  for  every- 
thtnff  done  by  their  respective  citizens  imder 
it.  The  citizens  of  the  United  States  having 
claims  against  Mexico  were  not  pwties  to  tbu 
Oonvention.  Th^  induced  the  united  States 
to  assume  the  responsibilitv  of  seeking  redress 
for  injuries  they  claimea  to  have  sustained 
by  the  conduct  of  Mexico,  and  as  a  means 
of  obtaining  such  redress  the  Convention  was 
entered  into,  by  which  not  only  claims  of  citi- 
[781  zens  of  the  United  States  against  Mexico  were 
to  be  adjusted  and  paid,  but  those  of  citizens  of 
Mexico  against  the  United  States  as  well.  By 
the  terms  of  the  compact,  the  individual  claim- 
ants could  not  themselves  submit  their  claims 
and  proofs  to  the  commission  to  be  passed  upon. 
Only  such  claims  as  were  presented  to  the  Gov- 
ernments respectively  comd  be  refmed  to  tbe 
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commission,  and  the  commissioners  were  not 
allowed  to  investigato  or  dedde  on  any  evidence 
or  information  except  such  as  was  furnished  by 

or  on  behalf  of  the  Governments.  After  all  tat 
decisions  were  made  and  the  budness  of  tbe 
commission  concluded,  the  total  amountaward- 
ed  to  the  citizens  ot  one  country  was  to  be  de> 
ducted  from  the  amount  awarded  to  tbe  citizens 
of  the  other,  and  the  balance  onlv  paid  ironey 
^  the  Government,  tn  favor  of  whose  citizens 
the  smaller  amount  was  awarded,  and  this  p^- 
ment  was  to  be  made,  not  to  tbe  dtizens  but  to 
their  Government.  Thus,  while  the  claims  of 
the  individual  dtizens  were  to  be  considered  by 
the  commission  in  determining  amounts,  tbie 
whole  purpose  of  the  Convention  was  to  ascer- 
tain how  much  was  due  from  cme  Government 
to  the  other  on  account  of  the  demandsof  tludr 
respective  dtizens. 

As  between  the  United  States  and  Mexico, 
the  awards  are  final  and  oonduslve  until  yet 
aside  by  agreement  between  the  two  Gtovem* 
ments  or  otherwise.  Mexico  cannot,  under  the 
terms  of  the  Treaty,  refuse  to  make  the  pfly* 
ments  at  the  times  agreed  on  if  required  by  toe 
United  States.  Ttiis  she  docs  not  now  seek  to 
do.  Her  payments  have  all  been  made  promptly 
as  they  fell  due,  as  far  as  these  recoius  sliow. 
AVhat  she  asks  is  the  consent  of  the  United 
States  to  her  release  from  liability  under  tlie 
Convention  on  account  of  the  particular  awards 
now  in  dispute,  because  of  tbe  alleged  fraudu- 
lent character  of  the  proof  in  support  of  the 
chdms  which  the  United  Statoi  were  Induced 
by  the  claimants  to  fnmlah  for  ttte  consideni- 
tion  of  the  commission. 

Aa  to  the  right  of  the  United  States  to  treat 
with  Mexico  for  a  retrial,  we  entertain  no 
doubt.  Each  Qovemment,  when  It  entered  into 
tbe  compact  under  wlddi  the  awards  were 
made,  reUed  on  tbe  honor  and  good  faith  of 
the  other  for  protection  as  far  as  possible  against 
frauds  and  Impositions  by  the  Inidlvidunldaiin- , 
ants.  It  was  for  this  reason  that  all  claims  were 
excluded  from  the  consideration  of  the  com- 
mission except  such  as  should  be  referred  by 
the  several  Governments,  and  no  evidence  In 
support  of  or  against  a  claim  was  to  lie  sub- 
mitted except  tlm>ugh  or  by  the  Governments. 
The  presentoti<m  by  a  dmea  of  a  fraudulent 
claim  or  false  testimony  for  reference  to  the 
commission  was  an  Impodtion  on  his  own  Gov* 
emment,  and  if  that  Government  afterwards 
discovered  that  it  had  in  this  way  been  made  an 
instrument  of  wrong  towards  a  f  rieudty  power, 
it  would  be  not  only  its  right  but  Its  duty  to  re- 
pudiate the  Act  and  make  reparation  as  far  as 
possible  for  the  consequences  of  its  neglect  if 
any  there  had  been.  International  arbitration 
must  always  proceed  on  the  highest  prindples 
of  national  honor  and  integrity.  Ctaima  pre- 
sented and  evidence  submitted  to  such  a  tribunal 
must  necessarily  bear  the  impress  of  tbe  entire 
good  faith  of  the  government  from  which  they 
come,  and  it  is  not  to  be  presumed  that  any 
govemment  win  fbr  a  moment  allow  itself 
knowingly  to  be  made  tbe  instrument  of  wrong 
in  any  such  proceeding.  No  technical  rules  of 
pleading  as  applied  in  munldpal  courts  ought 
ever  to  be  allowed  to  stand  In  the  way  of  the  na- 
tional power  to  do  what  is  right  under  all  the 
circumstances.  Every  citizen  who  asks  the  in- 
tervention of  his  own  government  against  an* 
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other  for  the  redress  of  bis  personal  grievances 
must  necessarily  subject  himself  andnis  claim 
to  tliese  requirements  of  international  comity. 
None  of  the  cases  cited  br  counsel  are  in  oppo- 
sition to  this.  Tbey  all  relate  to  the  disposition 
to  be  made  of  the  proceeds  of  international 
awards  after  they  have  passed  beyond  the  reach 
of  the  governments  and  into  the  hands  of  pri- 
vate parties.  The  language  of  the  opimons 
must  be  construed  in  connection  with  this  fact 
The  opinion  of  the  Attomcr-General  in  QHM 
Cam,  18  Ops.  Attys-Qen.,  19,  related  to  the  au- 
thor!^ of  the  executive  officers  to  submit  the 
claim  of  Olbbs  to  the  second  commission  after 
it  had  Iteen  passed  on  by  the  first,  without  any 
new  treaty  between  the  governments  to  that 
effect,  not  to  the  power  to  make  such  a  treaty. 

3.  The  let  section  of  the  Act  of  1876  author* 
isea  and  requires  tlie  Secretary  oi  State  to  re- 

....  ceive  the  numers  paid  by  Mexico  under  the 
Convention,  and  to  distribute  them  among  the 
several  claimants,  but  it  manifests  no  disposition 
on  the  part  of  Congress  to  encroach  on  the  pow- 
er of  the  President  and  Senate  to  conclude  an- 
other Treaty  with  Mexico  in  respect  to  any  or 
even  all  the  d^ms  allowed  by  the  Commission, 
if  in  their  opinion  the  honor  of  the  United  States 
should  demand  ft.  At  most,  it  only  provides 
for  receiving  and  distributing  the  sums  paid 
without  a  protest  or  reservation,  such  oa,  in  the 
opinion  of  the  President,  is  entitled  to  further 
consideration.  It  does  not  undertake  to  set  any 
Dew  limits  on  the  powers  of  the  Executive. 

The  5th  section,  as  we  construe  it,  is  nothing 
more  than  an  expression  by  Congress,  in  a  formal 
w«y,  of  its  desire  that  the  President  wllL  before 
he  makes  any  pajrment  on  the  Weil  or  La  Abra 
claims,  investigate  the  charges  of  fraud  pre- 
sented by  Mexico,  "  And  if  be  shall  be  of  the 
opinion  that  the  honor  of  the  United  Stales,  the 
principles  of  public  law  or  considerations  of 
justice  and  equity  require  that  the  awards  •  *  * 
or  either  tit  them  should  be  o|)ened  and  the 
cases  retried,"  that  he  will "  withhold  payment 
*  *  *  until  Uie  case  or  cases  Aall  be  retried  and 
decided  in  such  manner  as  the  Governments  of 
the  United  States  and  Mexico  may  agree,  or  un- 
til Congress  shall  otherwise  direct."  From  the 
bcginnmg  to  the  end,  it  is,  In  form  even,  onlv  a 
request  from  Congress  to  th^  Executive.  This 
is  far  from  making  the  President  for  the  time 
being  a  ffuon  Judi(^  tribunal  to  hear  Mexico 
and  the  tmpluated  claimants  and  determine 
once  for  all  as  between  them,  whether  the 
charges  which  Mexico  makes  have  been  Judi- 
cially established.  In  ouropinion,  it  would  nave 
been  just  as  competent  for  President  Hayes  to 
institute  the  same  inquiry  without  this  request 
as  with  it;  and  his  acticm  with  the  statute  in 
force  is  no  more  binding  on  his  successor  Uian 
itwould  have  been  without.  But  his  action  as  re- 
ported by  bim  to  Congress  is  not  at  all  inconsist- 
ent with  what  has  since  been  done  by  President 
Arthur.  He  was  of  opinion  that  the  disputed 
"  Cases  should  be  further  investigated  by  the 
United  States  to  ascertain  whether  this  Govern- 
ment has  been  made  the  means  of  enforcing 

[75]  t^diut  a  friendly  power,  claima  of  our  citizens 
baaed  apon  or  exaggerated  by  fraud,"  and,  by 
ImiOieation  at  least,  ne  asked  Congress  to  pro- 
vide him  the  means  of  instituting  and  fur- 
nishing metlwds  of  Investigation  which  can 
coerce  the  production  of  evidence  or  compel  the 

110U.S. 


examination  of  parties  or  witnesses  "  He  did 
repent  offldally  that  he  had  grave  doabt  aa  to 
the  subetanUal  Integrity  of  the  Weil  claim  and 
the  ' '  Sincerity  of  the  evidence  as  to  the  measure 
of  damages  insisted  upon  and  accorded  In  the 
case  of  the  La  Abra  •  •  •  Company."  The 
report  of  Mr.  Evarts  cannot  be  read  without 
leaving  the  conviction  that  if  the  means  bad 
been  afforded  the  inquiries  which  Congress 
asked  for  would  have  been  further  prosecuted. 
The  concluding  paragn^th  of  the  report  is  notlt 
ing  more  than  a  notmcation  by  the  President 
that  unless  the  means  are  provided,  he  will  con- 
sider that  the  wishes  of  Congress  have  been 
met,  and  that  he  will  act  on  such  evidence  as 
be  has  been  able  to  obtain  without  the  help  he 
wants.  From  the  statements  In  the  answer  of 
Secretary  FrelinghuyseB  In  the  Gam,  it  ap- 
pears that  ftutber  evidence  has  been  found,  aim 
that  President  Arthur,  upon  this  and  what  was 
before  Preddent  Hayes,  has  become  satisfied 
that  the  contested  decisions  should  be  opened 
and  the  claims  retried.  Consequently,  the  Presi- 
dent, believing  that  the  honor  of  the  United 
States  demands  it  has  negotiated  a  new  Treaty, 
providing  tor  such  a  re-examlnatlon  of  the 
claims,  ud  submitted  It  to  the  Senate  ttx  ratl- 
flcation.  Under  these  circumstances  It  la.  In 
our  opinion,  clearly  within  the  discretion  of  tbe 
President  to  withhold  all  further  payments  to 
the  relators  until  the  diplomatic  n^otiations 
between  the  two  Governments  on  the  subject 
are  finally  concluded.  That  discretion  of  the 
Executive  Department  of  the  Government  caiip 
not  be  controlled  by  the  judiciary. 

The  United  States,  when  they  assumed  tbe 
re^ndbillty  of  presenting  tbe  claims  of  their 
citizens  to  Mexico  for  payment,  entered  into 
no  contract  obligations  witn  the  claimants  to  as* 
sume  their  frauds  and  to  collect  on  their  ac- 
count all  that,  by  their  imposition  of  false  tes- 
timony, might  be  given  in  the  awards  of  the 
commission.  As  between  the  United  States  and 
the  claimants,  the  honesty  of  tbe  claims  Is  al-  .... 
ways  open  to  inquiry  for  the  purposes  of  fair 
dealing  with  the  Government  against  which, 
throng  the  United  States,  a  claim  has  been 
made. 

Of  course.  In  what  we  have  said  we  express 
no  opinion  on  the  merits  of  the  controversy  be- 
tween Mexico  and  the  relators.  Of  that  we 
know  nothing.  All  we  decide  is,  that  It  was 
wltiiin  the  discretion  of  the  Freddent  to  nego- 
tiate again  with  Mexico  in  respect  to  the  claima, 
and  that  as  long  as  the  two  Governments  are 
treating  on  the  questions  Involved,  he  may  prop- 
erly wUbbold  from  the  relators  their  distribu- 
tive shares  of  the  moneys  now  in  the  hands  of 
the  Secretary  of  State. 

The  judgment  in  the  auecfthe  La  Altra  Orm- 
pany  it  affirmed  with  cotte,  and  ffiat  in  the  eate 
Key  itretertedinithcoBta,  and  the  caeet  remcmded 
teith  inatruetioTU  to  diamiu  Hie  petition  of  Key. 
True  copy.  Test : 

James  H.  UcKeoner,  Clerk,  Sup.  Oourt,  U.  8. 
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[81]  HOBAGEB.CLAFLINsrjU..,0(^nrtiiexs.aa 
H.  B.  Glatlin  &  Co.,  Plffa.  in  Err., 
«. 

COMMONWEALTH   INSURANCE  COM- 
PANY or  Boston,  MABBAOHuaam. 


SAME.  Plfft.  in  Err., 

V. 

WESTERN  ASSURANCE  COHPANT  of 
ToBoHTO,  Canada. 


SAHE,  Flfft.  in  Err., 

FRANKLIN  INSURANCE  COUPANT  of 

St.  Louis,  Mibboubl 

(See  8.  C:,  Beporter'a  ed^  81-97.) 

SmttmU  qfeaiuet—WMbruetton  itfttaitUe—falM 
tiatement,  «Am  maiarial,  in  inmranet—n- 
am/or^ftaid  bg/tUte  Motoring, 

L  Urtdtttbe  AdtOf  ISre,  asuit  of  a  olidl  Datura, 
brougiitiii'mStdte  Oourt,  where  the  mutter  Id  iJi^ 
pute  exoeedi  -Qm  sum  or  value  r.t  ASOO.  and  in  which 
there  la  a  oanttovarnr  bettpeeD  AitiMae  of  (Utrezent 
States,  or  between  dtlmiB  of  a  State  and  forelaa 
States,  citizens  or  mblcote,  may  be  lemOTedlato  toe 
Circuit  Court,  olttaou^  the  nilt,  beoauae  fouoded 
on  aoontnurtinravorof  utmEffiwa  wuldnqthaTe 
been  brought  la  tbe  CScouit  Court  Iz  no  uafgnmoiit 
had  bet^n  mada. 

2.  Tlito  court  muifc  QmnbuB  two  provUDua  jo  dif- 
ferent aeoUona  of  aatatute  In  the aameaenao which, 
to  previous  statutes,  has  unlfonnlr  been  slvcn  to 
them,  and  not  Invent  a  new  appMcanon  andrelatioa 
or  the  two  elauaea  without  any  Indication  whatever 
of  any  intentloa  on  the  part  of  Oongreas  to  that  ef- 
fect 

S.  TTndwaprovltioalnaiKdiQv  of  Insuranoe  re* 
quirlnc  the  assnred,  after  aloes,  to  submit  loan  ex- 
amlnaaon  under  oath,  a  false  answer  as  to  anr  mat- 
ter of  foot  material  to  the  Inqulrv,  knowlnnr  and 
willfully  made,  is  fraudulent,  and  the  intentioQ  to 
deceive  the  Insurer  Is  neceaaarilr  Implied. 

1.  It  ia  no  palliation  of  the  fraud  toat  theaasond 
did  not  mean  therebr  to  prqjudloettie  Insurers,  but 
merelj  to  promote  his  own  penonal  interest  in  a 
matter  not  involved  in  the  contract  with  them. 

S.  Suidi  AUaestatementa,  wflfuUr  made  under  oath, 
Intended  to  ooooeal  the  truth  In  renrd  to  the  pur- 
chase of  the  property,  the  prloe  paid  and  manner  of 
payment,  oonstuute  an  attempted  fraud  by  folse 
Bweorlnff,  which  Is  a  breach  of  nte  oondltiona  of  the 
policy,  and  oonstltutes  a  bar  to  the  recovery  of  the 
Insurance. 

[Nos.  SO,  61,  03.] 
Arpued  Oct,  16, 1883.  Be^mbmiUedDee.  17, 188S. 
Decided  Jan.  14, 1884. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  tbe  District  of  Minnesota. 
These  three  suits  were  brought  upon  three 
policies  of  iosuranco  issued  by  the  respective  de- 
zendantB  to  one  Frances  E.  Barritt,  insuring  her 
and  her  assigns  aninst  loss  or  dunage  by  fire 
upon  a  certain  sto^  of  merchandise  in  St.  raul, 
Minn.  Afterwards  and  before  the  fire,  these 
policies  were  assigned  by  said  Frances  E.  Bar- 
ritt to  one  William  Murpby.  Thereafter,  and 
Feb,  25,  1877,  tbe  said  stock  of  goods  so  insured 
by  said  defendants  was  destroyed  and  damaged 
by  flretotbeeztentof  $11,804.72.  as  determined 
arUtratoTS  appointed  in  pursuance  of  tbe 
tenuB  of  said  respective  policies;  the  defendants, 


Nora.— itemorol  of  eavaa  under  Act  of  1875  ;  eitt- 
ssfuMfr  Bee  note  to  Meyer  v.  Del.  R.  B.  Constr.  Co.. 
100  U.    XZT.,  m. 


however,  In  submitting  to  said  orbitradon,  re> 
serving  all  rights  of  defense  they  might  have  to 
claims  for  loss  under  said  policies. 

These  suits  were  brought  against  the  respect- 
ive defendants  for  the  proporuon  of  said  loss  as 
determined  by  the  arbitrators  which  pertained 
to  the  xespectiTe  poUciea  issued  by  them  and 
held  St  the  time  of  the  lire  by  said  Murphy;  tbe 
claims  against  the  Companies  arising  by  reason 
of  said  polfeieaand  fire  having  been  asstened  by 
said  Murphy  to  the  plaintiffs  m  error.  The  pol- 
icies upon  which  these  actions  were  brought 
contained  among  others  the  following  provis- 
ions, vi$.:  that  of  the  defendant  in  error,  The 
Western  Assurance  Company  of  Toronto,  Can- 
ada: "  The  assured  shall,  if  required,  submit  to 
an  examination  or  examinations  undo"  oath 
an^  person  appointed  by  the  Company,  and  sub- 
scribe thereto  when  the  same  is  reduced  to  writ- 
ing; "  and  also,  "  All  fraud  or  attempt  at  fraud 
by  false  swearing  or  otherwise  shall  forfeit  all 
claim  on  this  Company,  and  be  a  peipctual  bar 
to  any  recovery  under  tills  poUcy,^  that  at  the 
defendant  in  error.  The  Franklin  Insurance 
Company  of  St.  Louis:  "  And  the  assured  shall, 
if  required,  submit  to  an  examination  under 
oath  by  the  asent  or  attorney  of  this  Company 
and  answer  all  qucstion.1  touching  his,  her  or 
their  knowledge  of  anything  in  reuition  to  such 
loss  or  damage,  or  to  their  claim  thereupon,  and 
subscribe  siicli  examination,  the  snme  being  re- 
duced to  writing;"  and  aUo,  "All  fraud  or 
false  swearing  sluill  cause  a  forfeiture  of  all 
claims  on  the  insurers,  and  shall  l)ca  full  bar  to 
all  remedies  against  the  insurer  on  tlic  policy," 
that  of  the  defendant  in  error.  The  Common- 
wealth Insurance  Company  of  Boston:  "AU 
fraud  or  attempt  at  froud  by  false  tiwcnring  or 
Otherwise  shall  cause  a  forfeiture  of  all  claims 
on  this  Company  under  tbe  policy;  "  and  also, 
"The  assured  shall,  if  required,  submit  to  an 
examination  or  examinations  under  oath  by  any 
person  appointed  by  the  Company,  and  sub- 
scribe to  such  examinations  when  reduced  to 
writing."  The  defendants  in  error  among  other 
defenses,  pleaded  that  said  Murphy,  tlie  assured, 
at  the  time  of  the  fire,  was  examined  by  an  agent 
for  them  respectively  as  provided  In  said  poli- 
icies,  and  in  such  examination  did  swear  "That 
be  liad  purchased  |(dd  stock  from  said  Barritt, 
and  that  he  was  the  sole  owner  thereof,  and 
that  no  other  person  had  any  interest  therein, 
and  that  he  bad  fully  paid  for  the  same,"  each  of 
which  statements  was  false;  and  this  was  one 
of  the  princii»l  defenses  on  the  trial  of  these 
causes.  And  there  was  evidence  tending  to  show 
that  the  statements  made  by  Murphy  under  oath 
to  said  agents,  as  to  the  manner  in  which  he 
paid  for  the  stock,  were  in  some  respects  incor^ 
rect;  and  the  plaintiffs  in  error  introduced  evi- 
dence tending  to  show  that  the  assured  answered 
thus  incorrectly  under  oath  with  no  purpose  to 
deceive  or  defraud  tiie  defendants  in  error,  but 
for  the  sole  purpose  of  making  his  statements 
correspond  mth  a  statement  that  be  bad  made 
a  few  days  before  the  fire  to  R.  G.  Dunn  &  Co's 
commerdal  agem^  at  St.  Paul,  with  a  view  of 
obtaining  a  large  commercial  credit  in  eastern 
cities,  which  statement  to  said  agency  was  to  tbe 
effect  that  he  bad  bought  the  stock  of  Frances 
£.  Barrittfor  $35,484.20,  and  paid  for  the  same. 
And  after  the  evidence  was  all  in,  tbe  plaintiffs 
in  error  by  their  counsel  aslud  the  court  to 
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charge  the  jury  upon  UiU  defense  aa  foUoWi: 
"U  joa  flnd  mm  to  eridence  that  any  incor- 
xect  atatementa  made  Igr  nid  William  Hurphy 
upon  hia  examination  were  made  for  the  pur- 
poae  of  protecting  himself  against  the  atatementa 
made  him  to  the  commerdal  agency,  for  the 
purpose  of  obtaining  more  credit  than  he  waa 
actuaUy  entitled  to,  and  not  for  the  purpose  of 
deceiving  and  defrauding  the  defenoanta,  then 
auch  statements  couatitute  no  defense  to  thia  ac- 
tion and  alao  '*  No  f^  atatementa  made  by 
Hurphy  on  his  examination  ai^er  oath  or  otin- 
crwiae,  oonatltute  a  defense  to  thia  acdon  unleaa 
the  aame  were  made  upon  material  issuea  be- 
tween him  and  the  defendant,  and  unless  you 
are  satisfied  from  the  evidence  that  Mr.  Murphy 
made  them  knowingly  and  willfully, with  Intent 
thereby  to  deceive  and  defraud  defendants." 
This  the  court  refused  to  do,  and  upon  this  de- 
fense charged  as  fbUowa,  nEa.;  "  I  don't  think 
it  waa  necessary,  in  onter  to  avoid  the  pc^cv, 
that  the  statements  made  by  Mr.  Murphy  should 
have  been  aolely  or  even  partly  with  a  view  to 
get  money  wronefully  out  of  the  Companiea, 
•  *  and  Bofar  •  •  •  aa  his  testimony 
befcm  the  notary  had  a  tendency  to  mialead  the 
Companiea  on  an  important  matter,  it  was  false 
swearins;  and  false  totimonv  within  the  mean- 
ing of  w  policy  and  would  avoid  the  policy. 
*  *  *  If  he  stated  that  which  was  Intended 
for  their  action,  and  which  would  probably  in- 
fluence their  action,  and  these  statements  were 
falae,  then  he  swore  falsely  within  the  meaning 
of  the  policy,  thoueh  he  did  not  intend  to  cheat 
them,  out  lotendea  to  cheat  somebody  else;  for 
without  looking  to  hia  motives,  the  Company 
had  aright  to  anboneatatatedDenthomhlm.to 
all  queations  that  wont  to  ahow  whether  he  waa 
the  owner  of  these  goods  or  not."  To  the  re- 
fusal to  charge  as  requested  and  to  the  charge 
as  given,  the  counsel  for  the  plaintiff  in  error 
excepted.  The  jury  thereupon  rendered  a  ver^ 
diet  for  the  defendants,  and  the  counsel  for  the 
plalntifts  in  error  moved  for  a  new  trial  on  aaid 
exceptioDS,  which  motion  waa  denied. 

And  upon  Uie  questioD  aa  to  whether  the  said 
instructions  should  have  been  given  to  the  jury 
aa  requested,  or  the  jury  instructed  as  in  said 
charge  of  the  court,  the  Judges  disagreed;  the 
Associate  Justice  aidhering  to  the  charge  as 
given,  and  the  IMstrlct  Judge  holding  that  the 
msbroctitnii  aaked  1^  counsel  for  pfontiflh  in 
error  should  have  been  given;  and  the  court 
upon  request  of  counsel  for  pliuntiffa  In  error 
ordered  that  aaid  disagreement  be  certified  to 
this  court,  and  judgment  waa  entered  unm  the 
verdict  for  defendants  in  error,  and  a  wnt  of  er- 
ror issued  to  this  court. 

The  case  waa  argued  on  the  merits  October 
16, 1888.  Subsequently  the  court,  through  Mr. 
Ohitf  JtuUee  Wute,  made  the  following  an- 
nouncement and  order: 

"These  suits  were  begun  In  a  state  court  of 
Minnesota,  by  the  present  plaintiffs  In  error, 
citizens  of  New  York,  asainst  the  several  de- 
fendants. Corporations  of  Massachusetts,  Can- 
ada and  Missouri,  respectively,  upon  polidea  of 
fire  insurance  tsaoed  to  Fraacea  £.  BarritL^and 
by  her  assigned,  wffh  the  consent  of  the  Com- 
panies, to  WUllam  Murphy.  After  a  loss, 
Murphy  aaalgned  his  claims  against  the  several 
Compajiiea  under  the  polidea,  to  the  plaintiffs. 
The  Boits  were  removed  hj  the  defendants  to 
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the  Circuit  Court  of  the  United  States  for  the 
Diatrict  of  Minnesota.  The  rectvd  ahowa  suf- 
ficiently that  the  plaintiA  and  defendanta  were  ... 
dtizena  of  different  States,  but  the  dtizendi^ 
of  Murphy,  the  assignor  of  the  plaintiffa,  b  no- 
where stated.  The  question  Is,  therefore,  pre- 
sented, w;hether  the  circuit  court  had  juriKlio- 
tion  of  the  suits.  This  question  was  not  alluded 
to  by  counsel,  either  in  their  oral  or  written  tx- 
guments.  As  it  is  one  we  do  not  feel  authorized 
to  overlook,  counsel  will  be  heard  upon  it  either 
orally,  or  by  printed  arguments  as  may  best  sutt 
their  convenience,  at  any  time  they  may  desire 
on  or  before  the  third  Ifonday  m  December 
next. 

November  5,  1888." 

On  December  17,  1888,  In  compliance  with, 
this  order,  the  case  was  re-submitted  on  printed 
briefs  on  the  question  of  jurisdiction. 

A  further  statement  of  the  case  appears  In  tba 
opinion  of  the  court. 

JKsMn.  John  B.  Bmnhwra,  W.  B.  Snvbom, 
ChoM.  Mnff  and  A,  Sing,  for  pl^tUta  a 
error: 

False  statements  under  oath  made  in  an  ex- 
amination under  an  insurance  policy,  upon 
which  the  insurance  company  does  not  rely.by 
which  it  is  not  injured,  deceived  or  induced  to 
do  any  act,  and  which  were  made  without  any 
Intent  to  deceive  or  defraud  the  company,  do 
not  constitute  either  fraud  or  attempt  at  fraud 
by  false  swearing,  and  an  no  defionse  to  an  ac- 
tion on  the  policy. 

Ina.  Co.  V.  Uodagraff,  48  Pa.  St.,850;  Marion 
V.  iM.  Oo„  86  Mo.,  148;  Parkar  v.  /rw.  Co.,  84 
Wis.,  864 ;  /nA  Co.  v.  JMord,  88  Md.,  888 ; 
&erha/u»er  v.  Int.  (h,,  7  Nev.,  174 ;  Unger  v. 
IM.  €h.,  4  Daly,  96 ;  Beck  t.  Itu.  €h.,  &  Ia. 
Ann.,  610;  Clark  v.  Int.  Cb.,  86  Cal.,  168;  Wo^ 
V.  Tni.  Co.,  48  Barb.,  400. 

There  can  be  no  fraud  unless  there  be  a  party 
defrauded.  A  statement,  under  oath  or  other- 
wise, to  constitute  a  fraud,  must,  not  only  be 
false  but  must  operate  Injurioualy  upon  the  pai^ 
ty  to  whom  it  is  made. 

PeopU  V.  Cook,  8  N.  T.,  67 ;  GatOeman  r. 
GriMn,  IS  Wis.,  585 ;  Obartander  v.  fyiiest,  46 
N.  T..  176;  Sehanekr.  MonU,  7  Rob.  (N.  T.), 
esS;  Cooley.  Torts,  474, 476, 601,402,  tt8,  Sm. 
L.  Cas.,  Vol.  I.,  6tii  ed..  &(»;  Kitferv.Bogtn, 
19  Minn.,  88. 

Then  canhe  no  tmsuccessful  attempt  at  fraud, 
ettherbyfalae  swearing  or  other  falae  atatementa, 
unless  the  party  making  the  attempt  actually  in- 
tended to  decave  and  defraud  the  party  upon 
whom  the  attempt  was  made  by  such  false  oaths 
or  statements. 

SHU  V.  lAttte,  68  N.  T.,  493  :  Addinaion  v. 
Allen,  11  Wend.,  875;  3  Bm.  Lead.  Cas.,  dtked., 
170;  V.  Fidd,62  N.  Y.,  621;  Che$tery. 

OoTMtoek,  40  N.  Y.,  575;  Manh  v.  Falk&r,  40 
N.Y.,  567;  Lord  v.  Qoddard,  18  How.,  211  ; 
Stafford  v.  Nmtom,  9  Ired.  (N.C.),  507;  Munro 
V.  Oairdner,  8  Brev.  (S.  C),  81. 

This  question  of  intent  to  defraud  Is  a  ques- 
tion of  fact  to  be  settled  by  a  jury. 

Zmf  V.  O^,  6  N.  H.,  99;  Fope'v.  Hart,  86 
Barb.,  680. 

Mum.  Geo.  B.  Toim|r  and  Startfont  JVSw* 
ett,  tot  defendants  In  error: 

It  is  an  elementary  doctrine,  that  a  represen- 
tation or  statement,  faiae  to  the  knowledge  of 
the  person  making  It,  la  fraudulent;  and  if  It  la 
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acted  on  and  loss  ensues,  then  for  that  fraud 
and  damage  an  action  lies. 

EeiT,  Fraad  and  H.,  56:  Bigelow,  Fraud^, 
68, 84 ;  Oooley,  Torts.  600.  601 ;  1  Story.  £q. 
Jur..  sec.  182;  Pomeroy,  Cont.,  293-8. 

That  mch  a  representation  is  firandulenti  ie  a 
necessary  oonduakai  from  these  twp  proposi- 
tions: 

1.  "Where  one  has  made  a  false  r^nesenta-* 
tioQ,  knowing  It  to  be  false,  the  law  Inten  that 
be  did  so  with  intention  to  deceive." 

ffammatt  v.  Bnurton,  27  Me.,  808. 

3.  Fraud  means  an  intention  to  deceive. 

Lordv.  Qoddard,  18  How.,  198. 

Knowledge  of  the  falsehood  of  the  thing 
stated  constitutes  fraud.  Padey  v.  Freeman,  8 
T.  R.,  51;  2  Smith,  L.  Cas.,  97;  Thorn  v.  Big- 
land.  8  Exch..  726;  Ormrod  v.  Bvih,  14  Mees. 
&  W.,  651;  C^(«T..ar(n«n,8BIng.,SS;  8mout 
V.  llbery,  10  Meea.  &  W. ,  1 ;  Moena  v.  Heyworth, 
10  Mees.  &  W.,  147  ;  PoUixtl  v.  Walter.  8  B.  & 
Ad.,  114;  Lobdell  v.  Baker.  1  Met..  198;  8.  C, 
8  Met.,  469;  Stone  t.  Dmnv,4Met.,  61;  Holmet 
V.  Clark,  10  Iowa.  423 ;  BttwU  v.  Clarkt  7 
Cranch,  68;  Smith  v.  Rieliardt,  18  Pet.,  26. 

Mr.  JutHet  M Atthewa  delivered  the  opin- 
ion of  the  court: 

These  actions  were  tried  in  the  court  below 
at  the  same  time,  before  the  same  Jury  and,  by 
stipulation  of  parties,  were  heard  in  this  court 
upon  one  record,  the  issues  and  questions  in 
them  respectively  being  the  same. 

They  were  originally  commenced  in  the  Dis- 
trict Court  of  the  State  of  Minnesota  for  the 
County  of  Ramscyj/the  plaintiffs  in  error  being 
plaintffFs  below.  The  suits  were  founded  on 
policies  of  insurance  against  fire,  issued  by  the 
several  defendants  upon  a  stock  of  dry  goods  in 
St.  Paul  to  Frances  E.  Banitt,whohaviDgaold 
the  property  insured  to  Will^m  Murphy,  as- 
signed to  him,  for  his  benefit,  the  several  pol- 
icies of  insurance  with  the  assent  of  the  Insur- 
ance Companies,  the  defendants.  After  the  loss. 
Murphy  assigned  the  policies  of  insurance  and 
his  claims  under  the  same,  for  value,  to  the 
plaintiffs  in  error,  who  brought  suit  thereon  on 
February  11,  1878.  On  March  7, 1878,  the  sev- 
eral defendants  filed  petitions  for  the  removal 
of  the  causes  to  the  Circuit  Court  of  the  United 
States,  alleging  that  the  plaintiffs  were  citizena 
of  the  State  of  New  York,  and  the  defendants, 
respectively,  citizens  of  Massachusetts  or  Mis- 
souri, or  aliens,  subjects  of  Great  Britain,  in  the 
Dominion  of  Canada.beiug  Corporations  created 
^  ^xvi^  of  those  governments  respectively, 
liie  record  does  not  show  anything  respecting 
the  citizenship  of  Murphy,  the  plaintiff's  assign- 
or, and  It  does  not  appear,  thoefore,  whether, 
In  case  the  asdgnment  bad  not  been  made,  he 
could  have  brought  suit  upon  the  policies  of  in- 
surance against  the  defendants  in  the  Circuit 
Court  of  the  United  States.  No  question  con- 
cerning the  jurisdiction  of  that  court  was  made 
by  counsel,  either  on  the  trial  or  in  this  court ; 
but.  after  having  been  argued  here  at  the  bar 
on  the  merits,  the  doubt  upon  the  right  of  the 
court  below  to  entertain  jurisdiction  arose  so 
seriously  as  in  our  opinion  to  require  argument 
upon  Uie  point.  That  has  now  Seen  submitted 
and  considered.the  conclusion  we  have  reached 
requiring  an  affirmance  of  the  juriadictloo. 

Tlie  question  is  wfaetber.onder  tlie9d  sectlim 
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of  tbe  Act  of  Haich  8. 1875, 18  Stat  at  L..470, 
a  suit  of  a  dvil  nture,  bron^t  in  %  atate  court, 
where  the  matter  in  ^pnte  ezceeda  the  aam  or 
value  of  $600,  and  in  which  there  Is  a  contro- 
versy between  citizens  of  different  States.  orbe> 
tween  citizens  of  a  State  and  foreign  States*  cit- 
izens or  subjects,  may  be  removed  into  the 
Circuit  Court,  which  suit,  because  it  is  founded 
on  a  contract  in  favor  of  an  ueignee,  could  not 
have  been  brought  lo  the  Circuit  Court  if  no  a^ 
signment  ited  been  made,  not  beiuK  the  case  of 
a  promissory  note,  negotiable  by  the  law  mer- 
chant, or  of  a  bill  of  exchange.  That  section  of 
the  Act  is  confined  to  the  subject  of  removals  of 
suits  from  the  State  to  the  Circuit  Courts,  and 
expressly  provides  that  where  there  is  a  contro- 
versy between  ciUzens  of  different  States  or  bo- 
tween  citizens  of  *  State  and  aliens,  the  suit  in 
which  it  arises  may  be  removed  by  dther  party ; 
while  the  1st  section,  pnnidlng  mat  the  Circuit 
Courts  shall  have  cmglnal  cognisance  of  the 
same  character  of  cases,  concurrent  witli  the 
courts  of  the  several  States,neverthele8s  declares 
that  they  shall  not  "  Have  cognizance  of  any 
suit  founded  on  contract  In  favor  of  an  assignee, 
unless  a  suit  might  have  been  prosecuted  in  such 
court  to  recover  thereon  tf  no  assignment  had 
been  made,  except  in  cases  of  promissory  notes 
negotiable  by  the  law  merchant  and  bills  of  ex- 
change." 

The  exception  out  of  tbe  jurisdiction,  as  to  [| 
suits  begun  In  the  Circuit  Courts,  contuned  in 
this  clause,  docs  not,  by  Its  terms  not  by  the 
immediate  c(mtext,  apply  to  suits  commenced 
in  State  Courts  and  afterwards  removed  to  the 
Circuit  Courts;  but,  it  is  argued  that  it  must  ap- 
ply, from  the  reason  and  necessity  of  the  case. 
The  ground  of  this  argument  is  that  no  reason 
can  assigned  for  limiting  the  Jurisdiction  in 
suits  first  brought  in  the  Circuit  Courts,  which 
docs  not  apply  equally  to  those  removed  into 
them  from  State  Courts;  and  that  if  the  limita>- 
tion  is  not  applied  to  the  latter  the  effect  will  be 
thereby  to  remove  it  from  the  former,  by  en- 
abling parties,  forbidden  to  commence  their  ac- 
tions m  the  Circuit  Court,  to  transfer  them  at 
will  to  that  court,  after  first  formally  bringing 
them  in  a  State  Court.  Such,  indeed,  seems  to 
be  the  result  necessarily  to  be  anticipated  from 
this  construction  of  the  Act,  and  the  argument^ 
ab  inamvmUr^,  must  be  admitted  to  be  cogent. 

An  attempt  to  meet  It  is  made  by  seeking  to 
limit,  by  construction,  the  right  of  removal  giv- 
en by  the  2d  section  to  both  parties,witbout  qual- 
ification to  tbe  defendant  only  in  cases  where, 
if  exercised  by  the  plaintiff,  it  would  create  ju- 
risdiction in  tlie  Circuit  Court  in  favor  of  an  as- 
signee whose  assignor  could  not  have  sued  in 
that  court  originuly.  iliis  proposed  construc- 
tion is  based  upon  me  words  of  tne  clause  in  the 
Ist  section  of  the  Act,  which  forbids  the  Circuit 
Court  to  take  cognizance  of  any  suit  founded 
on  contract  in  favor  of  an  assignee,  which, 
it  is  argued,  may  be  taken  to  mean  that  when 
the  Jurisdiction  is  invoked  by  the  defendant,  by 
a  removal  from  the  State  Court,  it  cannot  be 
deemed  to  be  exerted  in  ^vor  or  tbe  assignee, 
but  rather  in  favor  of  the  adverse  party.  But 
this,  we  think,  is  a  refinement  upon  the  lan- 
guage of  die  clause,  not  justified  by  its  natural 
&iport  nor  by  admitted  rules  of  interpretoticm. 
The  words  "  in  favor  of  an  assignee  "  were  evi- 
dently used,  not  to  dlstinguiw  between  the 
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pUdntiff  uid  tbe  defendaot  In  the  salt,  but  be- 
tween the  aAslgaee  and  hla  assignor,  so  u  not 
to  give  the  favor  to  the  former  of  bringing  a 
•ult  which  was  denied  to  the  latter. 

The  question,  however,  we  think,  la  satisfac- 
torily  answered  by  recurring  to  the  state  of 
(901  the  &w  as  it  existed  under  the  Judiciary  Act  of 
1789,  1  Stat  at  L.,  78,  until  the  passage  of  the 
Act  of  March  8. 1875. 

The  11th  section  of  the  Judiciary  Act  corre- 
sponds to  the  1st  section  of  the  Act  of  1878,  de- 
scribing in  similar  terms  the  character  of  the 
suits  of  which  tbe  Circuit  Courts  should  have 
original  cognizance,  and  containing  a  similar 
exception  out  of  that  jurisdiction  of  suits  "To 
recover  the  contents  of  any  promissory  note  or 
other  chose  in  action  In  fivor  of  an  assignee, 
unless  a  auit  might  have  been  prosecuted  in 
such  court  to  recover  the  said  contents,  if  no 
assignment  has  been  made,  except  in  cases  of 
foreign  bills  of  excbange." 

The  12tb  section  of  the  Act  of  1789,  corre- 
sponds to  the  2d  section  of  the  Act  of  1875,  limit- 
ing, however;  the  right  to  remove  a  suit  begun 
in  a  State  Court  to  tbe  defenduit  alone,  where 
be  is  an  alien,  or  a  citi»n  of  a  State  other  than 
Ibat  where  the  suit  has  been  brought  and  of 
which  the  plaintiff  is  a  citizen. 

It  will  be  seen,  therefore,  on  a  comparison  of 
tbe  two  statutes,  that  the  chief  differences  be- 
tween them  are: 

1.  That  the  Act  of  1875  enlarges  the  orl^nal 
Jurisdiction  of  Circuit  Courts,  hosed  on  the  citi- 
tenship  of  the  parties,  to  all  cases  of  contro- 
versy between  citizens  of  different  States,  and 
between  citizens  of  a  State  and  aliens  retaining 
substantially  the  same  exception  as  to  suits  up- 
on contracts  brought  by  an  assignee,  when  the 
assignee  could  not  have  sued  in  the  Circuit 
Court  but  not  including  negotiable  pai>er;  and, 

2.  That  the  Act  of  187S  ^ves  to  either  party 
the  right  of  removal  from  a  State  Court  to  the 
Circuit  Court,  Instead  of  confining  it  to  the  de- 
fendant. 

The  exceptlon.out  of  the  original  jurisdiction, 
at  to  assignees  of  non-negotiable  contracts,  oc- 
cupies in  both  statutes  the  same  relative  posi- 
tion, qualifying  the  provisions  of  the  section  in 
which  it  is  contained,  as  to  suits  commenced  in 
the  Circuit  Court,  and  not  being  found  in  nor 
necessarily  connected  with  that  regulating  the 
removal  of  suits  from  tbe  State  Courts. 

Under  tbe  Judiciary  Act  of  1789,  the  question 
was  seveiid  times  presented  to  this  court  for  de- 
cision, whether  the  exceptions  in  the  lltb  sec- 
[911  applied  to  the  right  of  removal 

given  in  tlie  12th  section,  and  was  uniformly 
answered  in  the  negative.  The  very  question 
arose  directly  in  Qreenv.  Otutard,  28  How., 484 
[64  U.  S.,  XVI.,  471].  Mr.  Jvttiee  Grier,  de- 
fiveriug  the  opinion  of  the  court,  said: 

"  If  Green  had  been  a  citizen  of  Texas,  and 
Custard  had  claimed  a  right  as  Indorsee  of  a 
citizen  of  Texas  to  bring  his  suit  in  the  courts 
of  the  United  States,  because  he  (Custard)  was 
ft  citizen  of  another  State,  the  case  would  have 
occurred  which  is  included  in  the  proviso  to 
the  11th  section  of  tbe  Act.  which  restrains  the 
jurisdiction  of  the  court.  But  the  United  States 
Court  had  jurisdiction  of  this  case  by  virtue  of 
the  12th  section.  It  is  a  right  plainly  conferred 
on  Green,  a  citizen  of  Massacliu8etts,when8ued 
by  a  citizen  of  Texas  in  a  State  Court  of  Texas, 
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no  matter  what  the  cause  of  action  may  be^ 
provided  It  demand  over  $500.  The  exception 
of  the  11th  section  could  have  no  possible  appll* 
cation  to  tbe  case."  The  same  conclusion  was 
reached  in  ButhwU  v.  Kennedy.  9  Wall.,  887 
[76  U.  S..  XIX.,  786],  In  which,  however,  the 
prior  decision  In  Orem  v.  Otutard,  does  not 
appear  to  have  been  mentioned  by  counsel  or 
court. 

This  was  the  established  law  at  the  time  <A 

the  passage  of  tbe  Act  of  March  2,  1867, 14  Stat 
at  L.,  558,  known  as  tbe  Local  Prejudice  Re- 
moval Act,  which  for  the  first  time  conferred 
upon  a  plaintiff  as  well  as  tbe  defendant  tho 
right  to  remove  a  suit  brought  by  him  In  a  State 
Court,  when  the  controversy  was  between  a 
citizen  of  the  State  where  the  suit  was  brought 
and  a  citizen  of  another  State,  upon  making  and 
filing  an  affidavit  that  he  had  reason  to  and  did 
believe  that,  from  prejudice  or  local  influence, 
he  would  not  be  able  to  obtain  justice  in  such 
State  Court.  The  case  of  Lexijigton  v.  BuUtr^ 
14  WaU.,  282  [81  U.  S.,  XX.,  809],  was  re- 
moved by  the  plaintiff  in  the  action,  imderthla 
Act  from  tbe  State  Court  to  the  Circuit  Court 
The  question  of  jurisdiction  was  raised  on  the 
ground  tliat  the  suit,  which  was  founded  on  in- 
terest coupons  attached  to  bonds  issued  by  the 
City  of  Lexington  and  payable  to  bearer,  could 
not  have  been  brought  in  the  Circuit  Court  on 
account  of  the  restriction  contained  in  the 
11th  section  of  the  Judiciary  Act  It  was  de-  rau-x 
dded,  however,  that  tbe  case  was  not  within  L"*-! 
that  exception;  the  holder  of  audi  an  instru- 
ment notbbingan  assignee,  within  the  meaning 
of  the  Act.  But  the  court  went  furtlier  and, 
speaking  through  Mr.  Juatiee  Clifford,  said: 
"Suppose,  however,  the  rule  is  otbeiwise,  still 
the  objection  must  be  overruled,  as  tbe  suit  was 
not  onginally  commenced  in  the  Circuit  Court 
Suits  m^  properly  bs  removed  f  run  a  State 
Court  into  the  Cixcnit  Court  in  cases  where  the 
jurisdiction  of  tbe  Circuit  Goiut,  if  the  suit  bad 
been  originally  commenced  there,  could  not 
have  been  au3taiued,as  the  12th  section  of  the  Ju- 
diciary Act  does  not  contain  any  such  restriction 
es  that  contained  in  the  11th  section  of  the  Act 
defining  tbe  original  jurisdiction  of  the  Circuit 
Courts.  Since  the  decision  in  the  case  of  Bxuh- 
neU  V.  Kennedy  [mtpra],  all  doubt  upon  the  sulk 
ject  is  removed,  as  it  u  there  expressly  detei^ 
mined  that  the  restriction  incorporated  in  the 
1 1  th  section  of  the  J udlciary  Act  'has  no  appli- 
cation to  cases  removed  into  the  Circuit  Court 
from  a  State  Court;' and  it  is  quite  clear  that  the 
same  rule  must  be  applied  in  the  construction 
of  tbe  subsequent  Aets  of  Congress  extending 
that  privilege  to  other  sections  not  embraced  in 
the  12th  section  of  the  Judiciary  Act" 

By  this  construction  of  tbe  Act  of  1867  It  was 
placed  within  the  power  of  a  plaintiff,  on  filing 
the  requisite  affidavit,  to  transfer  from  the  State 
Court  to  the  Circuit  Court  a  suit  which  he  could 
not  have  commenced  in  it,  the  precise  objection 
which  is  made  to  the  construction  now  given  to 
the  2d  section  of  the  Act  of  1B75. 

It  was  in  contemplation  of  these  previous  stat- 
utes, and  of  the  judicial  decisions  consti'iiing 
them,  that  Congress  passed  the  Act  of  1875, 
giving  to  plaintiffs  as  well  as  defendants  unre- 
strained liberty  to  remove  the  cases  specified  in 
the  2d  section  from  a  State  Court  to  a  Circuit 
Cgurt,  and  we  an  bound  to  presume  in  f  uU 
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▼tew  and  upon  consfdenition  of  the  very  incon- 
veolencea  which  are  now  relied  on  aa  the  ground 
for  limiting  the  right  of  removal  by  force  of  the 
nstrictlTe  clause  fii  the  1st  section  of  the  Act. 

In  our  oj^ntoa  this  fa  notadmisrible.  Weare 
[98]  bound  to  take  the  woids  of  the  law  In  their  os- 
nal,  ordbuiy,  literal  meaning,  and  to  construe 
the  two  proTudons  in  the  different  sections  in 
the  came  sense  which,  in  previous  statutes,  had 
uniformly  been  given  to  them,  and  not  invent 
a  new  application  and  relation  of  the  two  claiues 
without  any  indication  whatever  of  any  inten- 
tion on  the  part  of  Congress  to  that  effect. 

It  ms.  perhapL  with  ftnesight  <rf  possible 
practical  incoDTenienoes  to  lenut  ftom  the  ex- 
tension of  the  ririit  of  ronoval  effected  by  the 
Act  of  1675,  and  In  order  to  furnish  means  for 
preventing  evadons  of  the  limits  of  the  Jurisdic- 
tion of  the  courts  of  the  United  States  under 
the  forms  of  the  law,  that  In  the  Stfa  section  of 
the  Act  It  was  provided,  that  if  "It  shall  ap- 
pear to  the  satisfaction  of  said  Circuit  Court,  at 
any  time  after  such  suit  has  beenbxougfat  orre- 
moved  thereto,  thatsuch  suit  does  notraaUyand 
substantially  involve  a  suit  or  controversy  prop- 
erly within  the  jurisdiction  of  saidClrcultCourt, 
or  that  the  parties  to  said  suit  have  been  improp- 
erly made  or  joined,  either  as  plaintiffs  or  oe- 
f eiudants,  for  the  purpose  of  creating  a  case  cog- 
nisable  m  removable  under  this  Act,  the  sua 
Circuit  Court  shaU  proceed  no  fartiier  therein, 
but  shall  dismiss  the  suit  or  remand  it  to  the 
court  from  which  it  was  removed,  as  justice 
may  require."  However  that  may  be,  we  can- 
not, on  the  mere  ground  of  a  policy  of  conven- 
ience, change  the  settied  rules  of  construction 
according  to  which  for  so  long  a  period  these 
and  similar  statutes  have  been  administered. 

The  question  of  Jurisdiction  having  been  thus 
answered  In  the  affirmative.  It  becomes  neces- 
sary to  consider  the  errors  asdgned  upon  the 
rulings  of  the  court  at  the  trial.  These  appear 
from  a  bill  of  exceptions  and  a  certificate  of  di- 
vision of  opinion  between  the  Judges  before 
whom  the  trial  was  had,  and  which,  to  under- 
stand the  exceptions,  it  Is  necessaiy  to  set  out 
In  full.   It  Is  as  follows: 

"These  causes,  having  been  duly  ordered  to 
be  tried  before  tiie  same  wry  by  the  court,  came 
on  for  trial  before  the  Hon.  Samuel  F.  BliUer 
and  the  Hon.  Rensselaer  R.  Nelson,  Judges  of 
said  court,  presiding  at  said  trial,  at  a  General 
Term  thereof  b^nn  and  held  at  St.  Paul,  Min- 
nesota, on  the  th&d  Monday  in  June,  A.D.1880. 

The  respective  causes  were  brought  by  the 

Elaintilb  on  certain  poHdes  ttt  Instmmce  oear- 
ig  date  as  follows:  that  of  The  Commonwealth 
Insurance  Companyof  Boston  bearing  date  of 
llth  of  January,  1877;  that  of  The  Western  As- 
surance Company  of  Toronto.  Canada,  bearing 
date  of  37th  of  December,  1876;  and  that  of  The 
Franklin  Insurance  Company  of  St.  Louis, bear- 
ing date  of  29th  of  December,  1876,  the  two  l&t- 
ter  being  for  $5,000  each,  and  the  former  for 
$3,600,  Tnauriuff  one  Frances  E.  Banritt  against 
loss  or  damage  by  fire  on  her  stock  of  dry  eoods 
or  other  merchandise  pertaining  to  her  bunness, 
contained  in  the  three  storied  store,  metal  roofed 
building,  situated  No.  87  East  8d  Street,  St 
Paul,  Minnesota,  for  a  period  of  three  months 
after  their  respective  d^es,  with  the  condition 
that  $85,000  other  Insurance  shall  be  aUowed. 
The  respective  policies  were  assigned  by  Fral- 
•80 


cea  E.  Barritt,  the  assured,  to  one  William 
Murphy  on  the  7th  day  of  Februaiy,  1877,  with 
the  consent  and  aj^iroval  of  the  respwtive  Com* 
panics. 

On  the  2Sth  day  of  Febmaiy,  1877,  said  stodc 
of  goods  was  damaged  bv  fire  to  the  amount  of 
$11,804.73,  as  found  and  determined  by  the  ar> 
bitrators  appointed  the  assured  and  the  rfr 
spective  Companies.  The  policy  of  The  West- 
ern Assurance  Company  of  Toronto,  Canada, 
contained,  among  other  things,  the  foUovring 
provision:  'The  assured  shall.  If  required,  sub- 
mit to  an  examination  or  examinations  under 
oath  by  any  person  ai^nted  hy  the  Company, 
and  Buhscnbe  thereto  when  tiie  same  la  retraced 
to  writing,'  and  also,  'all  fraud  or  attempt  at 
fraud,  by  false  swesnng  or  otherwise,  shall  tot- 
felt  all  claim  on  this  Company,  and  be  a  per- 
petual bar  to  any  recovery  under  this  poHpy.' 

That  of  the  Franklin  Insurance  Companyof 
St  Louis  contained,  among  others,  the  follow- 
ing provision,  n^. :  'And  the  Insured  shall,  if 
required,  submit  to  an  examination  under  oath, 
by  the  agent  or  attorney  of  thia  Company,  and 
answer  all  questions  touching  his,  her  or  their 
knowledge  of  anything  relating  to  such  loss  or 
damage,  or  to  their  cl^m  thereupon,  and  sub- 
scribe such  examination,  the  same  being  re- 
duced to  writing;'  and  the  further  provision,  to 
wit:  'All  fraud  or  fidse  swearing  shall  cause  a 
fotfdtureof  all  claims  on  the  Insurers,  and  shall 
be  a  full  bar  to  all  remedies  against  the  insurer 
onthepolicy;'  that  of  the  defendant.  The  Com- 
monwealth Insurance  Company  of  Boston  con- 
tained, among  others,  the  following  provision, 
to  wit:  'All  fraud  or  attempt  at  tnad,  by  false 
swearinj^  or  otherwise,  shall  cause  a  forfeiture 
of  all  claims  on  this  company  under  this  policy': 
and  the  further  provision,  'The  assured 
shall,  if  required,  submit  to  an  examination  or 
examinations,  under  oath,  hy  any  person  ap- 
pointed by^  the  Company,  and  subscribe  to  such 
examinations  when  reduced  to  writing,' 

Upon  the  trial  of  said  causes  there  was  evi- 
dence tending  to  show  that  the  respective  de- 
fendants required  the  assured,  WllliamMurphy, 
to  appear  b^ore  their  appointed  agent  and  su1>- 
mit  to  an  examination  under  oath,  and  answer 
all  questions  touching  his  knowledge  ot  any- 
thing relating  to  such  loss  or  damage  and  tiia 
claim  thereupon,  and  to  subscribe  such  exam- 
ination, the  same  being  reduced  to  writing, 
which  the  said  Murphy  did,  as  required,  and 
tiiat  upon  said  examination  the  quemon  of  the 
ownership  of  said  goods  by  aeid  JSxu^a  was 
made  by  the  defendants,  and  said  Muri^y 
examined  at  length  upon  uie  same,  and  he  an- 
swered certain  questions  relatingto  the  manner 
in  which  he  paid  one  Frances  £.  Barritt  for  said 
stock  at  the  time  of  liis  alleged  purchase  thereof 
falseW,  and  there  was  evidence  tending  to  ^ow 
tliat  ne  answered  thus  with  no  purpose  to  de- 
ceive and  defraud  the  Insurance  Companlc8,but 
for  the  purpose  of  showing  himself,  upon  the 
examination,  consistent  with  a  statement  that 
he  had  made  about  It  a  day  or  two  subsequent 
to  the  purchase  of  said  stock  to  R.  O.  Dunn  & 
Co.'s  commercial  agency  at  SuFaul,  Minnesota, 
withaview  of  obtainingalarge  commercial  cred- 
it in  eastern  cities.  There  was  evidence  tending 
to  show  that  on  the  9th  day  of  February,  1877; 
said  William  Murphy  went  to  mM  weocy  and 
reported  that  he  had  bought  the  stock  of  Fran* 
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ces  E.  Barritt  for  |S5, 484.90;  that  he  had  paid 
for  the  same  Id  cash  and  Becurities,  and  plaint- 
iffs claimed  that  if  the  false  statements  were 
made  to  the  agents  of  the  Insurance  Company 
upon  examination,  even  though  made  upon  a 
material  question  without  intent  to  deceive  or 
defraud  the  Insurance  Companies,  it  would  not 
prevent  s  recovery  upon  the  policies,  and  re- 
quested the  court  upon  that  point  to  charge  as 
follows:  'If  youflnd  fromthe  evidence  that  any 
iocorrect  statements  made  by  William  Murphy 
upon  his  exnminationwere  made  for  the  purpose 
01  protecting  himself  against  the  statements 
made  by  him  to  the  commercial  agency  for  the 
purpose  of  obtaining  more  credit  than  he  was 
actually  entitled  to,  and  not  for  the  purpose 
of  deceiving  and  defrauding  the  defendants, 
then  8uch  statements  constitute  no  defense  to 
this  action,'  and  also,  'No  false  statements  made 
by  Murphy  on  his  examination,  under  oath  or 
otherwise,  constitute  a  defense  to  this  action, 
unless  the  same  were  made  upon  material  issues 
between  him  and  the  defendants,  and  unless 
TOM  are  satisfied  from  the  evidence  that  Mr. 
Murphy  made  them  knowingly  and  willfully, 
with  latent  thereby  to  deceive  and  defraud  the 
defenduits.' 

The  court  (His  Honor,  Judge  Miller,  address- 
ing the  jury)  refused  to  give  said  instructions, 
but  told  the  jury  in  its  charge  that  the  said  ques- 
tions relating  to  the  manner  in  which  Mr.  Mur- 
phy paid  sda  Frances  E.  Barritt  for  said  stock 
at  the  time  of  bis  alleged  purchase  thereof  were 
npon  a  material  poin^  upon  which  the  defend- 
ants had  a  right  to  interrogate  Mr.  Murphy 
and  were  material  questions,  to  which  they  bad 
a  right  to  true  answers  from  Murphy  In  said 
examinations.and  upon  the  point  in  controversy 
upon  which  the  said  instructions  were  aakea. 
charged  the  jury  as  follows,  to  wit:  'It  is  said 
here,  and  the  point  is  urged  with  a  good  deal  of 
force,  that  unless  ISr.  l^rphy  made  these  false 
statements,  if  they  were  false,  and  it  is  conceded 
that  they  were  false,  with  the  intent  to  deceive 
and  defraud  these  Corporations,  and  if  he  made 
them  with  the  intent  to  deceive  and  defraud 
some  one  else,  that  it  is  immaterial  to  this  issue. 
I  don't  ttiink  that  is  the  law.  I  don't  think  it 
was  necessary  in  order  to  avoid  the  policy  that 
the  statements  made  by  Mr.  Murphy  should 
have  been  solely  or  even  partly  with  a  view  to 

get  money  wrongfully  out  or  the  Companies; 
owever,  that  is  a  pomt  I  wish  to  draw  vour 
attention  to.  If  these  statements  had  neen 
wholly  immaterial,  that  doctrine  maybe  right; 
If  it  was  a  matter  that  the  Company  haa  no 
right  to  inquire  into  or  interrogate  bun  about, 
if  be  did  swear  falsely  and  intend  to  decatve 
some  one  else,  that  does  not  interfere  with  the 
policy;  but  these  Companies  had  a  right  to  bave 
from  him  the  truth  about  every  matter  that  was 
material  as  evidence  to  show  whether  he  owned 
these  goods  or  not;  they  had  a  right  to  have  the 
truth  from  him  whatever  his  intentions  might 
have  been,  that  is,  as  far  as  the  truth  was  ma- 
terial; and  so  far  as  his  testimony  before  the 
notary  had  a  tendency  to  mislead  the  Companies 
on  an  important  matter.  It  was  false  swearing 
and  false  testimony  within  the  meaning  of  the 
policy,  and  would  avoid  the  policy.  If  he  stated 
that  which  was  intended  for  their  action,  and 
which  would  probably  influence  their  action, 
and  these  statcsnents  were  false,  then  he  swore 
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falsely  within  the  meaning  of  the  pollcy.thougta 
he  didn't  intend  to  cheat  them,  but  intended  to 
cheat  somebody  else,  for,  without  looking  to 
his  motives,  the  Company  had  a  right  to  an  hon- 
est statement  from  him  to  all  questions,  that 
went  to  show  whether  he  was  the  owner  of 
these  goods  or  not.' 

To  which  refusals  to  cbarge  as  requested,  and 
to  said  cliarge  as  given,  plaintiff's  counsel  there- 
upon duly  excepted  and,  after  the  rendition  of 
the  verdict  for  the  defendants,  moved  for  a  new 
trial  on  account  thereof,  and  said  motion  was 
duly  argued  by  John  B.  Sanborn,  Esq.,  coun- 
sel for  the  plaintiff,  and  Cushman  K.  Davis, 
Esq.,  counsel  for  the  defendant,  and  after  due 
consideration  thereof  the  court  denied  the  mo- 
tion, and  upon  the  question  as  to  whether  said 
instructions  should  be  given  to  the  jury  as  re- 
quested, or  the  jury  instructed  as  m  the  said 
charge  of  the  court,  the  opinions  of  the  said 
Judges  were  opposed. 

Whereupon,  on  motion  of  the  plaintiffs,  H. 
B.  Claflin  &  Co.,  by  counsel,  that  the  points  on 
which  the  disagreement  baUi  happened  may, 
during  the  Term,  be  stated  under  the  direction 
of  the  Judges,  and  certified  under  the  seal  of 
the  court  to  the  Supreme  Court  to  be  finally  de- 
cided. 

It  is  ordered  that  the  foregoing  state  of  the 
evidence  and  cases,  and  the  questions  on  which 
the  disagreement  of  opinion  hath  happened, 
which  is  made  under  the  direction  of  the  Judges, 
be  certified  according  to  the  request  of  the 
plaintiffs,  by  their  counsel,  and  the  law  in  that 
case  made  and  provided." 

It  was  set  out  in  the  answer  and  relied  on  as 
a  defense,  that  the  policy  of  original  insurance 
made  to  Frances  £.  B^ritt  had  been  fraudu- 
lently procured  for  her  by  one  Johnson  upon 
false  representations,  greatly  overvaluing  the 
stock  insured;  that  Murpbv  received  tiieaMgn*  ---- 
ment  of  the  stock  and  policy  with  knowledge 
of  the  fraud,  and  tbat  the  pretended  sale  to  him 
by  Mrs.  Barritt  was  without  consideration  and 
merely  colorable  and  fictitious;  that  Murphy, 
consequently,  never  acquired  or  had  any  insur- 
able interest  In  the  stock  and  property  msured: 
that  after  the  fire,  Murphy,  In  m^ng  proof  of 
loss,  stated  under  oath  that  ttie  acttialcaah  val* 
ue  of  the  property  insured,  at  the  time  of  the 
fire,  amounted  to  $8S,491.61,  and  thatthesame 
belonged  to  him;  that  the  proper^  insured  was 
injured  to  the  amount  of  $29,827.06,  and  that 
of^said  amount  $6,468. 89  was  the  cost  and  value 
of  goods  totally  destroyed,  and  $20,860.67  was 
the  amount  of  the  loss  on  that  part  of  the  stock 
damaged  but  not  destn^ed,  whereas,  in  truth 
and  in  fact,  the  cash  value  of  the  goods  insured, 
at  the  time  of  the  fire,  did  not  exceed  $18,000, 
and  the  total  amount  of  the  loss  and  damage 
thereto  by  fire  did  not  exceed  $5,000,  and  tnst 
said  goods  did  not  belong  to  Murphy,  as  he  well 
faiew:  "That,  thereafter,  the  said  Murphy  was 
exammcd  imder  oath,  at  Uie  City  of  St.  Paul, 
by  an  agent  of  the  defendant,  as  provided  In 
said  ppucy,  before  J.  D.  O'Brien,  Esq.,  and  he- 
fore  R.  B.  Galusha,  Esq.,  who  were  then  and 
there  respectively  notaries  public  within  and  for 
the  County  of  ifamsey,  and  in  such  examina- 
tion the  said  Murphy  did  swear  that  he  had  pur- 
chased said  stock  from  said  Barritt,  and  that  he 
was  the  sole  owner  thereof,  and  tluit  no  other 
person  bad  any  interest  thodn,  and  that  he  had 
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fully  paid  for  the  flome.each  and  every  of  which 
■MementB  at  to  Mid  purchase,  ownexshlp,  in- 
tsresL  payment  and  toe  manner  tbueof ,  were 
wholly  false,  as  said  Hurphy  well  knew." 

It  is  quite  obvious  that,  upon  the  issues,  as 
made  In  the  pleadings  and  actually  tried.  It  was 
material  to  show  what  title  and  interest  Murphy 
had  at  the  time  of  the  loss  in  the  property  In- 
sured, If  he  had  no  Insurable  interest,  that  cer- 
tainly would  hare  been  a  defense.  The  object 
of  the  proTisIons  In  the  policies  of  insurance, 
requiring  the  assured  to  submit  himself  to  an 
eiaminatioQ  under  oath,  to  be  reduced  to  writ- 
tng,  was  to  enable  the  Company  to  possess  Itself 
M  all  knowledge,  and  all  Information  as  to 
rofti  otber  sources  and  means  of  knowledge.  In  re- 
'  gaxd.  to  the  facts,  material  to  its  rigbu.  to  en- 
ude  It  to  decide  upon  Its  obligatiaaB,  and  to 
potect  It  against  false  claims.  Aid  every 
Interrogatory  that  was  relevant  and  pcrtioent  in 
such  an  examination  was  material.  In  the  sense 
that  a  true  answer  to  It  was  of  the  substance  of 
the  obligation  of  the  assured.  A  false  answer 
as  to  any  matter  of  fact,  material  to  the  Inquiry, 
knowingly  and  willfully  made,  with  intent  to 
deceive  the  insurer,  would  be  fraudulent.  If  it 
accomplished  its  result,  it  would  be  a  fraud  ef- 
fected; if  it  ^cd,It  would  be  a  fraud  attempted. 
And  if  the  matter  were  material  and  the  state- 
ment false,  to  the  knowledge  of  Uio  partr  mak- 
ing it,and  willfulIvmade,theiDtcution  to  deceive 
the  insurer  woula  be  necessarily  Imolicd,  for 
the  law  presumes  every  man  to  intend  the  nat- 
ural consequences  of  uis  acts.  No  one  can  be 
permitted  to  say,  in  respect  to  his  own  state- 
ments upon  a  material  matter,  that  be  did  not 
expect  to  be  believed;  and  if  Uiey  are  knowing- 
ly false  and  willfully  made,  the  fact  that  they 
are  material  is  proof  of  an  attempted  fraud,  be- 
cause their  materiality,  in  the  eye  of  the  Uw, 
consists  in  their  tendency  to  iotluence  the  con- 
duct of  the  party  who  has  an  interest  in  them, 
and  to  whom  tney  are  addressed.  "  Fraud," 
lald  Jfi*.  Jratiee  Cntron,  in  Zordr.  Qoddard,  13 
How.,  198,  "  means  an  inteoti(Hi  to  deceive." 
"Where  one,"  said  Shepley.  Gk.  J. ,  in  HammaU 
V.  Snurttmj  S7  Me. ,  808-326, '  'has  made  a  false 
representation,  knowing  it  to  be  false,  the  law 
infers  that  he  did  so  with  an  intention  to  de 
oeive."  "If  a  person  tells  a  falsehood,  the  nat- 
ural and  obvious  consequenceofwhich.If  acted 
on,  Is  Injury  to  another,  that  Is  fraud  In  law." 
BoeanquetL/.,InJ'iMtorv,  CkaHei,  7 Bing., 106; 
Atttttv.  Walter,  SB.&A.d..ni;SeeperY.  Int. 
Ch.,Gfi'S.n.,m;LeaehY.Jn*.Oo.,GQ  N.H.,  246. 

An  attempt  is  made  by  counsel  for  the  plaint- 
iffs in  error  to  distinguish  between  matters  that 
are  material  only  as  evidence  and  matters  ma- 
terial to  thecontiact  and  liability  of  the  defend- 
ants in  error  thereunder,  and  in  argument  the 
distinction  is  illustrated  by  the  following  state- 
ment: 

"  Where  the  question  Is  as  to  the  extent  of  the 
[96]  loss,  and  the  assured  knowingly  exaggerates  his 
loss,  and  makes  false  statements  concerning  the 
same,  his  conduct  must  of  necessity  be  held 
fraudulent,  for  he  invites  the  company  to  take  a 
fidn  position,  to  assume  new  and  unjust  obliga- 
tions, to  pay  a  loss  that  has  not  been  sustained 
and  does  not  exist,  to  do  that  which  will  preju- 
dice and  damage  the  company.  But  if  tiie  as- 
lured  had  made  a  true  statement  of  his  actual 
loai,  and  then  answered  falsely,  for  personal 


reasons,  as  to  the  partlea  from  whom  h«  had 
purchased  llie  gooda,  ortiu  value  of  thoaa  pui^ 
chased  a  certain  hooacL  then  Oiere  could  be 
no  fraud,  because  there  could  be  no  prejudice  or 
damage.  The  questions  would  be  material  a» 
eeidenee,  ^vA  not  materieU  at  to  the  Hghti  and  ti- 
abititiee  of  the  company," 

But  this  position  U  untenable.  The  fact 
whether  Hurphy  had  an  Insurable  interest  in 
the  merchandue  covered  by  tiie  policy  was  di- 
rectiy  in  issue  between  the  parties.  9ytheterm» 
of  the  contract,  he  was  Imind  to  answer  truly 
every  questioobut  to  him  that  was  relevant  to 
that  inquiry.  Ifig  answer  to  eve^  question  per- 
tinent to  thiat  point  was  material,  and  made  so 
by  the  contract,  and  because  It  was  material  aa 
evidence ;  so  that  every  false  statement  on  that 
subject,  knowing^  made,  waa  intended  to  de- 
ceive and  was  fraudulent. 

And  It  does  not  detract  from  this  concludon 
to  suppose  that  the  purpose  of  Murphy  In 
makiog  these  false  statements  was  not  to  deceive 
and  defraud  the  Companies,  as  is  stated  in  the 
bill  of  exceptions  and  certmcate,  but  for  t)ie 
purpose  of  preventing  an  exposure  o'  the  false 
statement  previously  made  to  the  '^nunercial 
agency  in  order  to  enhance  hla  credit  The 
meaning  of  that  we  take  to  be  simply  this :  that 
his  motive  for  repeating  the  false  statements  tQ 
the  Insurance  Companies  was  to  protect  liis  own 
reputation  for  veracity,  and  that  he  would  not 
have  made  them  but  for  that  cause.  But  what 
is  that,  but  that  he  was  induced  to  make  state- 
ments, known  to  be  false,  intended  to  deceive 
the  Insurance  Companies,  lest  they  mi^ht  dis- 
cover, and  others  through  them,  the  falsity  of 
hispreviousstatements;  in  other  words,  ths^he 
attempted,  by  means  of  a  fraud  upon  the  Com- 
panies, to  protect  his  reputation  and  credit  7  In 
any  view,  there  was  a  fraud  attempted  upon  the 
insurers ;  and  It  Is  not  lessened  because  the  mo- 
tivethatinduccditwassometiiinginadditionto  [v7 
the  possible  injury  to  tiiem  that  it  might  work. 
The  supposition  proceeds  upon  the  ve^  ground 
of  the  false  statement  of  a  materiu  matter, 
knowingly  andwlllfully  made,  with  the  intent  to 
deceive  thedefendantslnerror;  and  it  is  no  pal- 
liation of  the  fraud  that  Murphy  did  not  mean 
therein  to  prejudice  them,  but  merely  to  pro- 
mote lus  own  personal  Interest  In  a  matter  not 
involved  in  the  contract  with  them.  By  that 
contract,  the  Companies  were  entitled  to  know 
from  him  all  tiie  drcumstances  of  his  pnrdiase 
of  the  property  insured.  Including  the  amount 
of  the  price  paid  and  in  what  manner  payment 
was  made;  and  false  statements,  willfully  nuide 
under  oath,  intended  to  conceal  the  truth  on 
these  points,  constituted  ui  attempted  fraud  by 
false  swearing  which  was  a  breach  of  the  comu- 
tions  of  the  policy,  and  constituted  a  bar  to  tiio 
recovery  of  the  insurance. 

Such  we  understand  to  be  the  precise  effect  of 
the  rulings  of  the  Justice,  presiding  at  the  trial 
of  the  case  in  the  court  below,  in  refusing  the 
requests  to  instruct  the  jury  as  asked  by  the 
pltuntiffs  in  error,  and  In  ^ving  the  Instruction* 
contained  in  the  charge  excepts  to;  andfindinff 
no  error  in  them,  the  judgment  it  affirtned. 

True  oop7.  Tnt : 

James  H.  MoEeoneTi  dcvk,  Bu]k  Oourt,  JS.  B* 


^  iip.r.K. 
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HBNBT  HILTON  am  WILLIAM  LIB- 
BEY,  Oompoeing  the  Utiii  of  Alxzasdsh 
T.  Stbwaet  &  Co.,  Plffi.  in  Err., 
«. 

JEDWIN  A.  MBRRITT,  Collector  of  the 
Post  or  New  ToBx. 

(See  8.  GL,  Beporter'B  ed^  07-107.) 

Ya^uation  of  m«rchandi*e  by  eiutomt  o^cen, 
wAm  renieuxMi^—jnjryf  trial — aeUon  at 
law — ammdmmt  of  appratnU — ootuUtuUoncU 
protition. 

L  The  TUliiatlon  of  merobmndlee  made  by  the  cxib- 
tomB  offloen  under  the  atotutei  of  the  Uiined  States 
for  the  purpose  of  lerrlivdnties  thueon  lB,liitbe 
■bMnoe  (tf  fraud  on  the  part  of  the  oflleen,  ooo* 
dnrive  <hi  the  Importer :  such  valuatloo  It  not  re- 
viewable In  an  aonon  at  law  brousht  bjr  the  Import- 
er to  recover  back  dutlee  paid  under  protest. 

S.  The  ijKbt  to  review  the  appraisement  of  the 
enstoou  officers  by  a  Jurr  trial  is  not  given  to  the 
Importer  tar  leotiona  Hu  and  8011  (tf  the  BevlMd 
BttmitrtL 

a  All  other  questtons  relathur  to  the  rate  and 
■mount  of  dutlee  m»,  after  the  mpwrter  hae  taken 
ttie  prewvlbed  ft^e,  be  reviewed  In  an  aoUon  at  law 
to  leoover  dutlee  unlawfuUy  exacted. 

4.  The  general  appraiser  may  amend  his  report  of 

nCA  denial  of  the  risftt  tobrlnff  an  action  at  law 
to  recover  duties  paid  under  an  alleged  exoenlve 
valuation  of  dutiable  merchandise,  Is  not  depriving 
the  importer  of  hJs  property  without  due  process 
oi  law.  and  tanot,  therefore,  forblddvi  br  the  Con- 
■dtutlon  of  the  United  States. 

[No.  161J 

ArywdDecir,  18,  J38S.  Decided  Jan.U,1884. 

FERROB  to  theOiicait  Court  of  the  United 
States  for  the  SoutheiD  District  of  New 
York. 

The  history  and  facta  appear  In  the 

Stetement  of  the  case  br  Mr.  Jitstiee  Woods  t 
This  was  a  suit  brought  br  thd  plaintiffs  in 
error,  who  were  plaintiffs  in  the  circuit  court,  to 
recover  the  sum  of  $1,087.40,  an  alleged  excess 
<MF  duties  exacted  by  the  defendant  as  Collector 
of  Customs  at  the  Port  of  New  York  on  two 
cases  of  kid  gktves  Imported  hy  plaintifls  from 
Kuis.  France  In  the  steamer  Mosel.  In  June, 

im 

The  complaint  alleged  that  the  plaintiffs  made 
Joe  protest  at  the  time  of  paying  such  excessive 
duties,  and  made  due  and  tuneiy  appeal  to  the 
Secretarr  of  the  Treasury, who  afflimed  Uie  de- 
cision of  defendant  by  which  said  duties  were 
exacted. 

The  answer  denied  that  the  duties  exacted 
were  excessive,  and  averred  that  they  were  ac- 
cording to  the  rule  Imposed  by  law. 

The  case  was  tried  by  a  Juiy,  who,  after 
hearing  the  evidence ,  returned,  by  direction  of 
the  court,  a  verdict  for  defendant,  upon  which 
judgment  for  costs  was  entered  in  his  favor.  To 
reverse  that  judgment,  this  irrit  of  error  is  pros- 
ecuted. 

Moan.  Henry  Edwin  Tremaln  and 
Aahbel  Ch«ett«  for  plaintiffs  In  error. 

Mr.  S.  F.  PhiUips,  8atiei(oi^0m.,tor  de- 
fendant In  error. 

Mr.  Jiutiee  Woods  delivered  the  opinion  of 
the  court: 

It  appears  frran  the  Ull  of  excwtlons  found 
In  the  reccnd.  that  the  wUhdrawu  entij  of  the 

ue  V,  8. 


packages  on  which  the  duty  occasioning  this 

controversy  arose,  was  made  October  28, 
The  local  appraiser  made  and  reported  to  the 
Collector  his  appraisement  of  the  goods.  The 
importers  being  dissatisfied  therewith,  demand- 
ed a  re-appraisement  according  to  law,  which 
was  allowed,  and  a  merchant  appraiser  appoint- 
ed to  be  associated  with  one  oi  the  general  iqh 
praisers. 

The  merchant  appraiser  made  an  appraise 
ment  of  the  standard  gloves  at  for^-two  franca 
per  dozen,  and  of  the  invoice  at  16,618.10  francs, 
which  corresponded  with  the  importer's  Invoice 
and  entered  valuation  of  the  merCbandlae  In 
question. 

The  geoenl  appraiser  made  a  repcvt  of  hie 
appraiwment  on  the  same  day,  In  which  he  put 
the  value  of  the  standard  j^oves  at  fiftr-two 
franca,  and  the  total  valuation  at  90,888.85 
francs. 

Upon  receiving  these  and  other  appraise- 
meats,  the  Collector  wrote  to  the  general  ap*  Evvl 

£ raiser  a  letter  dated  October  10,1678,  In  which 
e  said: 

"I  have  recrived  the  reports  on  the  r»- 
apiHraisement  of  gloves  entered  by  Wllmerdlng, 
Hoguet  &  Co.,  per  S.  8.  Lessing;  IseUn,  Neesor 
&  Co.,  per  S.  ^  Pereire;  and  A.  T.  Stewart  & 
Co.  per  S.  9.  Mosel,  together  with  a  mass  of 
testimony  taken  at  the  hearing,  and  a  special  re- 
port from  yourself,  giving  in  exiertso  your  rea- 
sons for  differing  from  the  merchant  appmis- 
ers  in  these  esses.  The  merchant  appraisers 
sustain  the  Invoices  or  entered  value,  while  you 
advance  the  value  in  two  of  the  cases  upwards 
of  twenty  per  cent.  The  law  requires  tne  col- 
lector in  cases  of  difference  to  decide  between 
the  merchant  and  general  appraiser.  I  find  that 
it  has  been  the  almost  universal  practice  for  the 
collector  under  these  circumstances  to  adopt  the 
higher  valuation.  Unwilling  to  accept  this  easy 
method  of  disposing  of  troublesome  questions, 
and  believing  It  to  be  the  duty  of  a  government 
officer,  while  carefully  protecting  the  revenue, 
to  see  that  no  injustice  is  done  to  the  merchant, 
I  have  personally  devoted  much  time  and  at- 
tention to  the  examination  of  the  evidence  pre- 
sented. 

It  is  a  matter  of  surprise  that  three '  discreet* 
merchants  should  differ  so  widely  from  the  gen- 
eral appraiser.  With  no  dispositi<m  to  evade 
the  responsibility  placed  upon  me  by  the  law, 
I  consider  that  the  interests  involved  and  the 
vexatious  delays  in  reaching  a  satisfactory  con- 
clusion require  that  an  effort  should  be  made  to 
fix  a  value  which  will  remain  unchallenged.  I 
have,  therefore,  to  suggest  that  you  re-examine 
the  evidence.  In  the  hope  that  a  result  may  be 
reached  which  shall  not,  on  the  one  hand,  make 
it  appear  that  the  merchants  of  New  York  can- 
not be  relied  upon  to  give  a  fair  hearing  end 
correct  Judgment  on  a  question  of  value,  or,  on 
the  other  liand,  that  the  government  seeks  and 
enforces  by  its  might  that  which  Is  unjust. 

I  would  call  your  attention  to  the  conflicting 
evidence  as  to  the  simllarlWof  the  ^on  mai^ 
keted  In  London  and  New  York. 

I  would  also  call  your  attention  to  the  amount 
to  be  added  per  button,  to  represent  the  true 
value.  I  find  It  difficult  from  ihe  evidence  to 
fix  this  amount  at  five  francs  per  dozen. 

The  three  reports  are  ntomed  herewith." 

To  this  tetter  the  general  aMiniaeriiq>lled,by 
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letter  of  the  same  date,  staHng,  among  other 
[lOOl  foUowB:   "As  to  the  lOToices  under 

conauleration  I  do  not  feel  at  libertv  to  formally 
withdraw  the  reports  X  have  already  presented, 
because  they  were  founded  on  the  evidence  re- 
ceived on  the  re-apprafsements,  and  I  think  it 
best  that  they  shotUd  stand  as  expressine  my 
conrictions  based  on  that  evidence.  If,  now- 
erer,  you  are  willing  to  retain  tbem  as  memoran- 
da for  that  purpose,  and  will  accept  as  subsU- 
tutea  therefor  the  additional  reports  which 
I  present  herewiUi  and  have  designated  as 
'amended'  reports.  Z  shall  feel  that  I  have  met. 
to  the  best  of  my  abiUty,  the  considerations 
which  your  letter  sets  forth." 

The  amended  report  of  the  general  appnUser 
fixed  the  value  of  the  merchandise  In  question 
In  this  case  at  f ra^-nine  francs. 

TfaeCoUectOT,  on  October  38, 1878,  assessed 
the  duty,  fifty  per  cent  adtalorem,  on  the  mer- 
chandise, based  on  a  Taluatlon  of  the  standard 
glove  at  forty-nine  francs,  adopting  the  ap- 
praisement returned  in  the  amended  report  of 
the  general  appraiser,  that  being  an  advance  of 
the  uiTOice  value  of  16.2  per  cent,  and  imposed 
an  additional  duty  of  twenty  per  cent  ad  valo- 
rem on  accoimt  of  under  valuation  in  the  entir. 

The  Importers,  the  plaintiffs  In  error,  duly 
protested  against  the  action  of  the  Collector 
and,  under  protest,  paid  the  duties  assessed  and 
appealed  to  the  Secretary  of  the  Treasury,  who, 
on  Novembtr  11, 1878.  approved  the  decision  of 
the  Collector,  holding,  however,  that  the  cor- 
rectness of  the  nluauon  was  not  a  matter  sub- 
ject to  appeal. 

Upon  the  trial  ofthe  case  the  plaintiffs  offered 
in  evidence  the  record  of  the  proceedings  before 
the  merchant  appraiser  and  the  general  ap- 

S raiser,  including  the  testimony  and  various 
ociunents  before  those  offlcers,andsut}sequent- 
ly  before  the  Collector.  They  also  olfered  the 
testimony  of  one  Hlidrcth,  an  expert,  and  oth- 
ers, to  show  the  foreign  market  value  of  gloves 
at  the  principal  mar&ts  of  France  whence  the 
merchandise  in  question  was  imported.  They 
also  offered  the  testimonv  of  the  Collector  to 
show  all  the  facts  within  nis  knowledge,  or  of- 
ficially acted  upon  by  him,  in  relation  to  the  in- 
voice in  question,  and  to  show  what  his  experi- 
ence was  in  valuing  Idd  gloves.  They  also  of- 
fered to  prove  Uie  cost  of  the  manufacture  of 
goods  similar  to  those  inquesUon.  AUtbeeri- 
[101]  denceso  offered  was  excluded  liy  the  court,and 
the  plaintiffs  excepted. 

It  also  appears  from  the  bill  of  exceptions 
that  the  plaintiffs'  counsel  claimed  the  right  to 
go  to  the  iury  upon  the  questions:  1.  Wheth- 
er the  Collector,  acting  as  appraiser,  fully  and 
fairly  examined  the  goods.  2.  Whether  the 
goods  were  invoiced  at  tbdr  fair  and  actual 
value  in  the  principal  markets  of  France  at 
the  time  of  exportation.  8.  Whether  a  fair 
examination  of  the  goods  was  made  by  the  gen- 
eral appraiser,  associated  with  the  merchant  ap- 

J raiser,  when  that  matter  was  referred  to  him. 
.  Whether  the  facts  stated  in  the  protests  to 
the  appraisers  had  been  eetablished  by  the  evi- 
dence; and  5.  Whether  the  appraisers  followed 
(he  evidence  before  them  or  disregarded  it,  and 
whether  the  Collector  disregarded  the  evidence 
or  waa  negligent  In  his  appraisal. 

The  plttmoffs  also  asked  the  court  to  charge 
the  Juiy  that  if  the  Collector  did  not  faUj  and 
U 


fairly  examine  the  goods,  then  the  vevdict  need 
not  necessarily  follow  the  appraisement ;  and 
that,  the  general  appraiser  not  having  re^- 
amined  the  goods  after  he  made  his  first  report, 
the  Jur^  was  not  concluded  by  his  report  at 
for^-nme  francs.or  the  Collector's  action  there- 
on. 

The  court  refused  to  submit  the  questions 
aforesaid  to  the  jury  or  to  charge  the  Jury  as 
requested,  and  the  plaintiffs  excepted. 

The  bill  of  exceptions  further  states  that  no 
claim  was  made  to  submit  to  the  jury  any  ques- 
tion of  fraud  on  the  part  of  the  Collector  or 
appraiser,  and  that  no  claim  was  made  during 
the  trial  thatany  excluded  evidence  wasoffered 
for  the  purpose  of  sliowing.  or  did  show  or  tried 
to  show,  fraud  on  the  part  of  the  government 
officers. 

The  qnesUon  presented  by  the  exceptions  of 
plaintiffs  is.  whether  the  valuation  of  merchan- 
dise made  by  the  customs  officers  under  the 
statutes  of  the  United  States  for  the  purpose  of 
levying  duties  thereon  is,  in  the  absence  of 
fraud  on  the  part  of  the  officers,  conclusive  on 
the  importer,  or  whether  it  is  reviewable  in  an 
action  at  law  brought  by  the  importer  to  recover 
back  duties,  paid  under  protest. 

The  solution  of  this  question  depends  upon 
the  provisions  of  the  Acts  of  Congress  regu-  tlO*! 
lating  the  subject,  which  are  as  follows  : 

Section  2900  declares  in  substance  that  the 
owner,  etc..  of  any  merchandise  may,  when  be 
stiall  produce  the  original  invoice  to  the  Col- 
lector and  make  and  verify  hia  vnitten  entry, 
and  not  afterward,  make  such  addition  to  the 
cost  or  value  ^ven  in  the  invoice  as  sliall  raise 
the  same  to  the  actual  market  value  ut  the  time 
of  importation  in  the  principal  markets  of  the 
country  from  which  the  same  bos  liccn'  import- 
ed, and  the  Collector  shall  cause  such  actual 
market  value  to  Ije  appraised,  and  if  such  ap- 
praised value  shall  exceed  by  ten  per  centum  oi 
more  the  value  declared  in  theentry,  then  there 
shall  be  collected  In  additi(m  to  ttie  duties  im- 
posed by  law  a  duty  of  twenty  per  cent  ad 
valorem  on  such  appraised  value. 

Section  2903  declares  that:  "  It  shall  be  the 
duty  of  the  appraisers  of  the  United  States  and 
every  of  them,  and  every  person  who  shall  act 
as  such  appraiser,  or  of  (he  collector  and  naval 
officer,  as  the  case  may  be,  by  all  reasonable 
ways  and  means  in  bis  or  their  power,  to  ascer- 
tain, estimate  and  appraise  the  true  and  actual 
market  value  and  wholesale  price,  any  invoice 
or  affidavit  thereto  to  the  contrary  notwitlistand- 
ing,  of  the  merchandise  at  the  time  of  exporta- 
tion and  in  the  principal  markets  of  the  country 
whence  the  same  has  been  imported  Into  the 
United  States,  and  the  nqmber  of  suCb  yaxds, 
parcels  or  quanUtles,  and  luch  actual  market 
value  or  wholesale  price  of  every  of  them,  as  the 
case  may  require." 

Section  2006  provides  that  "  When  ad  va- 
lorem rate  of  duty  is  imposed  on  any  imported 
merchandise,  or  when  the  duty  imposed  shall 
be  regulated  by,  or  directed  to  be  estimated  or 
based  upon,  the  value  at  the  square  yard,  or  of 
any  specified  guanti^  or  parcel  of  such  mex^ 
chandi8e,the  collector  *  •  *  shall  cause  the 
actual  market  v^ue  or  wholesale  price  thereof, 
at  the  period  of  exportation  to  the  United  States, 
In  the  principal  markets  of  the  country  from 
which  the  came  has  been  imported  to  be  ajH 
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pnlsed,  and  mch  appralied  valua  shall  be  con- 
ildezed  the  raloe  on  which  tbedotyihallbeaa- 
■ened." 

OS]     Section  2922  la  as  follows: 

"The  appralaera,  or  the  collector  and  nanl 
officer,  aa  the  caae  may  be,  may  call  before  them 
and  examine  upon  oath  any  owner,  importer, 
consignee  or  oUier  person,  touching  any  matter 
or  thme  which  they  may  deem  material  in  as- 
certaining the  true  market  value  or  wholesale 
nice  of  any  merchandise  imported,  and  require 
me  production  6n  oath  to  ue  collector,  or  to 
any  permanent  appraiser,  of  any  letters,  ac- 
counts or  iuTolces  in  his  possession  relating  to 
the  same.  All  testimony  In  writing,  or  deposi- 
tions, taken  by  virtue  of  this  section,  shall  be 
filed  in  the  collector's  ofBce,  and  preserved  for 
future  naeor  ref^enca,  to  betrannnitted  tothe 
Secretary  of  the  Treasury  when  he  shall  require 
the  same." 

Section  2929  provides  that  the  principal  ap- 
praisers shall  revise  and  correct  the  report  of 
the  assistant  appraisers  as  they  may  judge 
proper,  and  report  to  the  collector  their  decision 
thereon,  who,  if  he  deems  any  appraisement  of 
goods  too  low,  may  order  a  re-apprdsement, 
either  by  the  prlnapal  appraisers  or  1^  three 
merclianta  designate  by  liim  for  that  purpose, 
and  may  cause  ue  duties  to  be  charged  accord- 
ingly. 

Section  2980  Is  as  follows: 

"  If  the  importer,  owner,  agent  or  consignee 
of  any  merchandise  shall  be  dissatisfied  with  the 
apprusement,  and  shall  have  complied  with  the 
foregoing  requisitions,  he  may  forthwith  give 
notice  to  the  collector,  in  writing,  of  such  dis- 
satisfaction; on  the  receipt  of  which  tJie  col- 
lector shall  select  one  discreet  and  experienced 
mendiant  to  be  associated  with  one  of  the  gen- 
eral  appraisers  wherever  practicable,  or  two  dis- 
creet and  experienced  merchants,  citizens  of  the 
United  States,  familiar  with  the  character  and 
value  of  the  goods  In  question,  to  examine  and 
appraise  the  same,  agreeably  to  the  foregoing 
movialons;  and  if  they  shau  disagree,  the  col- 
lector shall  decide  between  them,  and  the  ap- 
praisement thus  determined  shall  be  final  and 
deemed  to  be  the  true  value,  and  the  duUesshall 
be  levied  thereon  accordingly." 

Section  3949  provides  that  the  Secretary  of 
the  Treasury  ^m  time  to  time  shall  establish 
[104]  such  rules  and  regulations,  not  inconsistent  with 
the  laws  of  the  United  States,  to  secure  a  just, 
faithful  and  Impartial  appraisement  of  all  mer- 
chandise imported  into  tne  United  States,  and 
just  and  proper  entries  of  the  actual  market  val- 
ue or  wholesale  price  thereof. 

These  provisions  of  the  statute  law  show 
with  what  care  Congress  has  provided  for  the 
fair  appraisal  of  imported  merdumdlse  subject 
to  duty,  and  they  show  also  the  loteotion  of 
Congress  to  make  the  appraisal  final  and  con- 
dudve.  When  the  value  of  the  merchandise  is 
ascertained  by  the  officers  appointed  by  law, 
and  the  statutory  provisloDs  for  appeal  have 
been  exhansted,  uie  statute  declares  that  the  ap- 
praisement thus  determined  shall  be  final  and 
deemed  to  be  the  true  value,  and  the  duties  shall 
be  levied  thereon  accordingly.  This  language 
would  seem  to  leave  oo  room  for  doubt  orcon- 
•tructton. 

The  contention  of  the  appellants  is,  that,  after 
the  appraiaal  of  merchandaehas  been  made  by 
110  u.  s. 


the  assistant  ai^Mralser  and  has  been  reviewed 
by  the  seneral  appraiser,  and  a  protest  has  been 
entetea  against  hu  action  1^  tiie  Importer,  and 
the  eollectorhas  appointed  a  special  trthunal.con- 
sistiog  of  a  generd  and  merchant  appraiser,  to 
fix  the  value,  and  they  have  reported  each  a  dif- 
ferent valuation  to  the  collector,  who  has  been 
decided  between  them  and  fixed  the  valuation 
upon  which  the  duties  were  to  tw  laid,  the  Im- 
porter is  In  every  such  case  entitled  to  contest 
still  further  the  appraisement  and  have  it  re- 
viewed by  a  jury  in  an  action  at  law  to  recov^ 
back  the  duties  paid.  After  Congress  has  de> 
clared  that  the  appraisement  of  the  customs 
officers  should  be  final  for  the  purpose  of  levy- 
ing duties,  the  right  of  the  Importer  to  take  the 
verdla  of  a  jury  upon  the  correctness  of  the  ap- 
inaiaonent  ahould  be  dedued  in  dear  andez- 

S licit  terms.  from  this  being 'Oie  case,  we 

o  not  find  that  Congress  has  ^ven  the  right  at 
all.  If,  in  every  suit  brought  to  recover  duties 
paid  under  protest,  the  jury  were  allowed  to  re- 
view the  appraisement  made  by  the  customs  ofil- 
cers,  the  result  would  be  great  uncertainty  and 
inequality  in  the  collection  of  duties  on  imports. 
It  Is  quite  possible  that  no  two  juries  would 
agree  upon  the  value  of  diiferent  invoices  of  the 
same  goods.  The  legislation  of  Congress,  to 
which  we  have  r^erred,  was  designed,  aa  it  ap-  1 1 06 
pears  to  us,  to  exclude  any  such  method  of  as- 
certaining the  dutiable  value  of  goods.  This 
court,  in  referring  to  the  general  policy  of  the 
laws  for  the  collection  of  duties,  said.  In  Bartiett 
V.  Kane,  16  How.,  268,  "The  inteiiposhion  of 
the  courts  in  the  appraisement  of  Importations 
would  involve  the  collection  of  the  revenue  in 
inextricable  confusion."  And,  referring  to  sec- 
tion 8  of  the  Act  of  March  8, 1851  [9  Stat.  atL., 
630],  which  is  reproduced  in  section  2930,  Rev. 
Stat.,  this  court  declared,  in  Belcher  v.  Xinn, 
24  How.,  608  [65  U.  S.,  XVI.,  764],  that  in  the 
absence  of  fraud,  the  decision  of  the  customs 
officers  "  Is  Qual  and  conclu^ve,  and  their  sf^ 
praisement,  in  contemplation  of  law,  becomes, 
for  the  purpose  of  calculating  and  assessing  the 
duties  due  to  the  United  States,  the  true  dutiable 
value  of  the  importation."  To  thesameeffect, 
see,  Tappan  v.  U.  8.,  2  Mason,  898,  and  Bailej/ 
V.  Goodrich,  2  Clift.,  600. 

The  appellants  contend,  however,  that  the 
right  to  review  the  appraisement  ca  the  cus- 
toms officers  by  a  jury  trial  is  given  to  the  im- 
porter by  sections  2981  and  8011  of  the  Revised 
Statutes.  The  first  of  these  sections  provides 
that  on  the  entry  of  any  merchandise  the  de* 
cision  of  the  collector  as  to  the  rate  and  amouut 
of  duties  shall  be  final  and  conclusive,  unless 
the  importer  shall,  witliin  ten  days  after  the  as- 
certainment and  liquidation  of  the  duties  by 
the  proper  officers  ca  Uie  customs,  give  notice 
In  writmg  to  the  collector  on  each  entry.  If  dis- 
satisfied with  his  decision,  setting  forth  di^ 
tinctly  and  specifically  the  grounds  of  his  ob- 
jection thereto,  and  shall  within  thirty  days 
after  such  ascertainment  and  liquidation  ap- 
p^  therefrom  to  the  Secretary  of  the  'fteasuiy, 
and  the  decision  of  the  Secretary  on  such  ap- 
peal eh^l  be  final  and  conclusive,  and  such 
merclumdise  shall  be  liable  to  duty  according' 
ly,  unless  suit  shall  be  brought  within  ninety 
days  after  such  decision  of  the  Secretary  of  the 
Treasury.  Section  8011  provides  that  any  per- 
son who  shall  have  made  payment  under  pro- 
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tMt  of  tny  vmatj  u  duties,  when  sndi  amount 
of  duties  was  not  or  was  not  Trholl^  aathor- 
lied  by  law,  may  maintain  an  action,  which 
shall  be  triable  by  jury,  to  ascertain  the  valid- 
ity of  such  demana  and  payment  of  duties,  and 
to  recover  back  any  excess  so  paid;  but  no  re- 
covery shall  be  allowed  in  sudi  action  unless 
e]  a  pnftest  and  appeal  shall  have  been  taken  as 
pnacrlbed  in  section  3981. 

The  •i:gument  is  that  by  these  sections  the 
appniaeiMnt  which  had  been  declared  final  by 
section  2980  is  opened  for  review  by  a  jury 
trial.  Bwih  is  not,  in  our  opinion,  a  fair  con- 
struction of  this  legislation.  Considering  the 
Acts  of  Congress  as  eslablisblng  a  system,  and 
giving  fnrce  to  all  the  secUons,  its  plain  and 
obvious  meaning  is  that  the  appraisement  of 
the  customs  officers  shall  be  final,  but  all  other 
quertions  relating  to  the  rate  and  amount  of 
duties  may,  after  the  importer  has  taken  Uie 

£re8cribea  steps,  be  reviewed  In  an  action  at 
iw  to  recover  duties  unlawfully  exacted.  The 
rate  and  amount  of  duties  depends  on  the  classi- 
flcation  of  the  imported  merchandise;  that  is  to 
say,  tm  what  schedule  it  belongs  to.  QuesUons 
frequently  arise  whether  an  enumerated  arUcle 
belongs  to  one  section  or  another,  and  section 
2499  of  the  Revised  Statutes  provides  tbat  there 
shall  be  levied  on  every  non-enumerated  article 
which  bears  a  similitude  either  in  material, 
quality,  texture  or  the  use  to  which  it  may  be 
applied,  to  any  enumerated  article  chareeabie 
with  du^,  the  same  rste  of  duty  wbTch  is 
Isrled  ud  charged  on  the  enumerated  article 
whlcih  It  most  resembles  in  any  of  the  particu- 
lars before  mentioned.  In  determining  the 
rate  and  amount  of  duties,  the  value  of  the 
merchandise  is  one  factor,  the  question  what 
sdiedule  it  properly  falls  under  is  another. 

Congress  hss  said  that  the  valuation  of  the 
customs  officers  shall  be  final,  but  then  is  stiU 
s  field  left  for  the  operation  of  the  secUons  on 
which  the  plaintiiEs  in  error  rely.  Questions 
relating  to  the  clasdfication  of  imports  and, 
cmsequently,  to  the  rate  and  amount  of  duty, 
are  open  to  review  in  an  action  at  law.  This 
consbuction  gives  effect  to  both  provisions  of 
the  law.  If  we  yield  to  the  contention  and  con- 
struction of  plamtifls  In  error,  we  must  strike 
from  the  Matute  the  clause  which  renders  the 
▼aluation  of  dutiable  merchandise  final. 

We  are  of  opinion,  therefore,  that  the  valu- 
ation made  by  the  customs  officers  was  not 
open  to  question  in  an  action  at  law,  as  long  as 
the  officers  acted  without  fraud  and  within  the 
power  conferred  on  them  by  the  statute.  The 
riivri  OTidence  offered  by  the  plaintiffs  and  ruled  out 
t^"^'-'  by  the  court  tended  only  to  shpw  carelessness 
or  irtegularity  in  the  discharge  of  their  duties 
by  the  customs  olficers,  but  not  that  they  were 
assiuning  powers  not  conferred  by  the  statute; 
and  the  questions  which  the  plaintiffs  In  error 
proposea  to  submit  to  the  jury  were  in  the 
view  we  take  of  the  statute,  unmaterial  and  ir* 
relevant. 

The  plaintiflfe  in  error  make  the  further  point 
that  the  merchant  appraiser  having  appraised 
the  goods  in  question  at  forty-two  francs,  and 
the  general  appraiser  at  fifty-two  franca,  the 
law,  which  made  It  the  duty  of  the  Collector  to 
decide  between  them,  required  him  to  adopt  one 
valuation  or  the  other  and  did  not  authorize 
him  toflz  a  nlnatira  of  hli  own  between  those 


made     ibe  merchant  and  general  appsBlsns, 

and  that  bis  apj>raisement  at  forty-nine  francs 
was  beyond  his  powers  and  unauthorized  by 
law  acd,  consequently,  void.  Without  dedd- 
ing  whether  this  construction  of  the  law  is  the 
correct  one,  we  reply  that  the  bill  of  exceptions 
BbawB  that  after  miaking  his  first  report,  the 
geberal  appraiser  filed  an  amended  report,  in 
which  he  pUced  bis  valuation  at  for^-nlne 
f  mncft,  which  was  adopted  by  the  Collector. 
The  nght  of  the  appndser  to  amend  his  report 
wi\s  distinctly  recognized  in  this  court  in  Sart- 
Utt  V.  A'ane,  uM  tupra.  The  informal  charac- 
ler  ot  his  amended  report  coiild  not  affect  the 
power  of  the  Collector  to  act  In  the  premises. 

FlaintiflB  in  error  contood  further,  that  a  de- 
nial (rf  the  right  to  bring  an  action  at  law  to 
recover  duties  paid  nuder  an  allied  excessive 
valuatloQ  of  dutiaUe  merchandise,  is  depriving 
tlie  ItnfKirter  of  his  property  without  due  proc- 

of  law  and  is,  therefore,  forbidden  by  the 
Constitution  of  the  United  States.  The  cases 
of  Murrat^t  Leuu  v.  Hobokm  L,  <£/.  Cb.,  18 
How  .  273  rXT^  8721;  and  Springer  v.  JJ.  8„ 
103  U.  S.,  m  [XXVt,  9681  are  eoncluslTe  on 
fhispoint  sgainst  the  piaintub  in  error, 

Wc  fijid  no  aror  in  the  raeord.  I7te  judgment 
^  Vii  Circuit  CouH  mutt,  ther^ore,  be  a0rm^. 
IrueiMpr.  Test: 

'  Ji^sM  H.  Sf  cKcnner,  Gerk,  Sup.  Court,  U.  B. 


Em-LOGG  BRIDGE  COMPANY.  IHff.  [ 
in  Err. 
«, 

THOMAS  H.  HAMILTON. 

(See  B.  Ct  Reporter^  ed^  lOB-lU;) 

ftreimal  propertg-^mplied  leaminQ^— 
caveat  emptor. 

*  A  bridge  oompanr,  having  partlallr  executed  a 
contract  for  the  construction  of  ■  bridge,  entered 
Into  a  written  agreement  with  a  person  whereby 
tlie  Istier  undertook  for  b  named  sum,  and  wlthla  a 
BiicciQed  time,  to  complete  Its  erection.  The  sub- 
caotractor  agreed  to  SMume  and  pay  for  all  work 
(ton«  &nd  material  furnished  up  to  that  time  br  the 
company.  ^^p'Tning  this  work  to  have  been  suf- 
dolent  [or  the  purposes  tor  which  It  was  designed, 
the  lub-oontractor  proceeded  wltb  his  undertaking, 
but  tfaolnsufflclenoy  of  the  work  previously  done  by 
tlie  oompsny  was  disclosed  during  the  progress  of 
tbc  erection  of  the  bridge.  No  statement  or  repre- 
aeiitatlon  was  made  by  the  company  as  to  the  qual- 
ity of  the  work  It  had  done.  Its  InsufBciency,  bow- 
ever,  waaootapparentuponlnnpectlon,  and  could 
not  have  been  discovered  by  the  sub-oontractor 
until  actually  tested  during  the  ereoti<m  of  the 
brldre:  held,  that  the  law  Implied  a  warranty 
that  the  work  sold  or  transferred  to  the  sub-con- 
traitor  was  reasonably  sufflcient  for  the  purposes 
for  «WDb  the  oompeDy  knew  It  was  deslgiied. 
[No.  69.] 

Svtmmd  Oct.  31, 188S.  Decided  Jan.  14, 1884. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
J.   States  for  the  Northern  District  of  Ohio. 

The  history  and  facts  of  the  case  appear  In 
th>e  opinion  of  the  court 

MtKra.  Richard  Waita  ud  B.  T.  Wceite, 
for  pluitttiff  in  error: 

'Head  note  by  Mr.  JvMce  Babjj^. 


Horn.— AnpUed  worrantu  agabuL  latent  defect*; 


1888.  .Ekllooo  Bbidob 

Bunilton  took  the  false  work  for  what  it  was, 
Jost  as  it  stood,  and  the  rule  of  caveat  emptor 
•ppliea  with  full  force. 

WeUh  v.  Carter,  1  "Wend.,  190. 

In  the  absence  of  representations  or  conceal- 
ment amounting  to  fraud,  or  of  an  express  con- 
tract covering  defects,  the  buyer  assumes  the 
rii^  of  the  article  failing  to  meet  his  expecta- 
tioDs.  or  to  fill  any  npeciflc  purpose. 

1  FaTs.Cont..460;  3Ad.  Cent,  sec,  616;  Benj. 
Sales,  sec..  644;  Mixer  t.  Qibwm,  11  Met.,559. 

As  there  was  nothing  in  this  case  charging 
any  concealment  on  the  part  of  the  Bridge  Com- 
pany, and  no  warranty  was  claimed  because  of 
such  concealment,  there  was  no  issue  of  this 
questfon  to  be  determined. 

1  Para.  ConL ,  461 ;  2  Pars.  Cont. .  278:  Laidlavs 
y.  Organ,  2  Wheat,  178;  JBntei'nff  y.  MeBlratfi, 
S  Pa..  467;  ffadUy  y.  Clinton  Co.  Imp.  Co.,  18 
Ohio  St.,  502. 

Mr.  JohnC.  Lee,  for  defendant  In  error. 

Mr.  Justice  Harlu  deliyered  the  opinioD  of 
the  court; 

The  Kellogg  Bridge  Company,  which  brings 
this  writ  of  error  and  was  defendant  below,  un- 
dertook to  construct,  for  the  Lake  Shore  and 
Michigan  Southern  Railroad  Company,  an  iron 
iMtidge  across  Maumee  River  at  Toledo,  Oiiio. 
After  doing  a  portion  of  the  work  it  entered 
into  a  written  contract  with  Hamilton,  the  de- 
fendant in  error.for  the  completion  of  tlie  brid^ 
under  its  directions.  That  contract  is  the  basis 
of  tliia  action  and  contains,  among  others,  these 
stipulations : 

"  That  the  said  party  of  the  first  part(Hamil. 
ton)  hereby  agrees  to  furnish  and  prepare  all  the 
necessary'  inl^  work  and  erect  the  uron  bridge 
DOW  being  coDstructed  by  the  said  party  of  the 
second  part  (I'he  Kellogg  Bridge  Company), 
for  the  Lake  Shore  and  Michigan  Southern  R. 
R.  Co.  at  Toledo,  Ohio,  over  the  Alsumee  River, 
receiving  said  bridge  material  as  it  arrives  on 
the  cars  at  tlie  site  of  said  bridge  and  erecting 
Uie  same  in  tliebest  manner,  according  to  the 
design  of  said  bridge  and  the  directions  of  said 
second  party,  from  time  to  time,  commencing 
the  erection  of  said  work  when  required  to  do 
[IM]  second  party,  and  proceeding  with 

the  same  with  a  force  sufficient  to  complete  the 
entire  work  on  or  before  the  first  day  of  March 
next;  the  said  first  party  also  agrees  to  assume 
and  pay  for  all  work  done  ana  materials  fur- 
nished tip  to  tlie  time  of  executing  this  contmct, 
iuctuding  piling  and  piles,  timber  and  other  ma- 
terials and  labor  done  on  the  same,  but  not  In- 
cluding bolts  and  washers  which  have  been  fur- 
nished bjr  the  party  of  the  second  put,  but  to 
return  said  bolts  utd  washers  to  the  said  second 
iMU'ty ,  or  pay  for  the  same  on  completion  of  said 
bridges 

And  the  said  first  party  in  consideration  of 
Che  payments  hereinafter  mentioned,  to  be  made 
by  said  second  party,  agrees  to  perform  all  the 
stipulations  of  this  agreemeut  in  a  thorough 
and  workmanlike  manner  and  to  the  salisfuc- 
tion  of  the  second  party. 

And  if  at  an^  time  the  said  second  party  is 
not  satisfied  with  the  manner  of  performing  the 
work  herein  described,  or  the  rapidity  with 
which  it  is  being  done,  the  second  party  shall 
have  full  power  and  liberty  to  put  on  such  force 
aamay  be  necesnry  to  ctanpl^  the  work  within 
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the  time  named,  and  provide  such  tools  ot  ma- 
terials for  fialse  work  as  may  be  necessary,  and 
charge  the  cost  of  the  same  to  the  said  first  party, 

who  agrees  to  pay  therefor." 

In  consideration  of  the  faithful  performance 
of  these  stipulations,  Hamilton  was  to  receive 
from  the  Bridge  Company  (900  on  the  com- 
pletion of  the  first  span,  alike  sum  on  the  com- 
pletion of  the  second  span,  $800  on  the  com* 
pletion  of-the  third  span,  and  $1,408  on  the 
completion  of  Uie  draw  and  the  entire  work ; 
such  payments  to  be  made  only  on  the  accept- 
ance of  each  part  of  the  work  bv  the  chief  en- 
gineer of  the  Lake  Shore  and  Michigan  South- 
ern  Railroad  Company. 

The  bridge  which  Hamilton  undertook  to 
erect  consisted  of  three  independent  fixed  spans, 
each  to  be  one  hundred  and  seventy-five  feet 
six  inches  in  length,  suspended  between,  and 
resting  at  each  end  of  Uie  span  upon.stone  piers, 
which  had  been  prepared  to  receive  the  same, 
and  one  draw  span  of  one  hundred  and  eighty- 
five  feet  in  len^,  resting  upon  a  pier  In  the 
center,  also  then  prepared.  In  erecting  the 
several  spans  it  was  necessary  to  build  and  use 
what  the  contract  describes  as  "false  work," 
which  consisted  of  piles  driven  in  the  river  be-  CI  10 
tween  the  piers  upon  which  the  si»ds  were  to 
rest,  and  upon  which  was  placed  a  platform. 

As  indicated  in  the  written  contract,  the 
Bridge  Company  had  previously  constructed  a 
part  of  this  false  work  between  the  first  and 
second  spans,  the  cost  of  which  Hamilton  paid, 
as  by  the  contract  he  agreed  to  do.  Assuming 
this  work  to  be  suflSdent  for  the  purposes  for 
which  it  was  designed,  Hamilton  proceeded  to 
complete  the  erection  of  the  bridge  according 
to  the  plans  furnished  him. 

There  was  evidence  before  the  Jury  tending  to 
establish  the  following  facts: 

A  part  of  the  false  work  or  scaffolding  put 
up  by  the  Company  sank  under  the  weight  of 
the  first  span,  and  was  replaced  by  Hamilton. 
When  the  second  fixed  span  was  about  two 
thirds  completed,  the  ice,  which  before  that  had 
foraied  in  the  river,  broke  up  in  consequence 
of  a  flood,  carrying  away  the  false  work  under 
that  span,  and  causing  the  whole  of  the  iron 
material  then  in  place  on  the  span,  or  on  the 
span  ready  to  be  put  in  place,  to  fall  !□  the  riv- 
er, which  at  that  place  was  about  sixteen  feet 
deep.  If  the  piles  driven  by  the  Bridge  Com- 
pany bad  been  driven  more  firmly  into  the  bed 
of  the  river,  they  would  have  withstood  the 
force  of  the  ice  and  flood.  In  consequence  of 
the  insufficiency  of  the  false  work  done  by  that 
Company,  Hamilton  was  delayed  in  the  com- 
pletion of  the  bridge  and  subjected  to  increased 
expense. 

In  this  action  bis  claim  Is  that  the  Company 
is  liable,  not  only  for  the  amount  specified  in 
the  contract,  but  also  for  such  damages  as  he 
sustained  by  reason  of  the  insufficiency  of  the 
false  work  it  constructed.  Charging  defendant 
with  these  amounts  and  crediting  it  with  such 
sums  as  had  been  paid  to  or  for  Hamilton,  a 
balance  of  $8,693.78  was  claimed  to  be  due  the 
latter.  Defendant,  by  way  of  counterclaim, 
asked  judgment  againt  Hamilton  for  $6,619.70. 
There  was  a  verdict  and  judgment  in  favor  of 
plaintiff  for  $3,039.89. 

It  is  insisted  by  the  defendant  in  trtOT  that 
the  value  of  the  matter  really  In  dispute  here  Is 
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leas  than  the  amount  requisite  to  give  this  court 
jurlsdktiou.  UpoD  this  grotmd  a  motion  to  dis- 
miss was  heretOK}re  made,  and  was  denied.  To 
that  ruling  we  adhere.  Upon  the  pleadings  it 
Is  apparent  that  the  defenouit  asserts  its  ngbt 
to  judgment  for  |6.6l9.70  after  creditiDs  plunt- 
iff,  not  only  with  the  sum  specified  in  the  con- 
tract, but  with  every  other  sum  to  which  he  is 
entitled  in  the  accounting.  This  is  conclusive 
as  to  our  jurisdiction  upon  this  writ  of  error. 

It  was  not  cltUmed  on  the  trial  nor  is  it  con- 
tended here,  that  the  Company  made  any  etate- 
meat  or  representation  as  to  the  nature  or  char- 
acter of  the  false  work  it  did,  and  which,  by 
the  contract,  Hamflton  agreed  to  assume  and 
pay  for.  But  there  was  evidence  tending  to 
show  that  the  insufficiency  of  that  false  work 
was  unknown  to  Hamilton  at  the  time  the  con- 
tract was  made;  was  not  apparent  upon  any  ex- 
amination he  then,  or  could  have,  made;  and 
was  not  discovered.  Indeed,  a>uld  not  have  been 
discovered,  until,  during  the  progress  of  the 
erection  of  the  bridge,  the  false  work  was  prac- 
Ucnlly  tested. 

The  court,  among  other  things,  Instructed  the 
jni^,  at  the  reepieat  of  plaintiff,  and  over  the 
objections  of  the  defendant,  that  by  the  contract 
— looking  at  all  the  circumstances  attending  its 
execution  and  giving  to  Its  terms  a  fair  and  rea- 
sonable interpretatum— there  was  an  implied 
warranty  upon  the  pert  of  Uie  Comimny  that 
the  false  work  it  did,  and  which  plainliff  agreed 
to  assume  and  p^  for,  was  suitable  and  proper 
for  the  purposes  for  which  the  Bridge  Company 
knew  it  was  to  be  used.  This  instruction  was 
accompanied  by  the  observation  that  if  tlie  evi- 
dence showed  "  That  the  particular  work  which 
was  said  to  be  defective  was  such  that  the  plaint- 
iil  could  not  by  examination  ascertain  its  de- 
fects; for  if  they  were  apparent  by  mere  exam- 
inntlun  of  the  false  work  it  was  the  duty  of  the 
plfliotilf  to  make  that  good;  he  had  the  right  to 
rely  upon  the  implied  warranty;  that  is,  if  the 
[1121  ^^^'^'^^  were  sucn  that  they  could  not  be,  by 
ordinaiT  observation  and  care  on  behalf  of  the 
plaintiff,  ascratained  and  found  out"  That  in- 
struction presents  the  only  question  we  deem 
necessary  to  determine.  Although  there  are 
several  assignments  of  error,  they  depend,  as 
counsel  for  plaintiff  in  error  properly  concede, 
upon  the  inquiry  whether  the  court  erred  in  rul- 
ing that  by  the  terms  of  the  contract  there  was 
an  implied  warranty  that  the  false  work  con- 
structed by  the  Bridge  Company  was  suitable 
and  proner  for  the  purposes  for  whidi  it  was  to 
be  used  tiy  Hamilton. 

The  argument  in  behalf  of  plaintiff  in  error 
proceeds  upon  the  ground  that  tiiere  was  a  sim- 
ple transfer  by  the  Company  of  its  ownership 
of  the  work  and  materials  as  they  existed  at  the 
time  of  the  contract;  that  Hamilton  took  the 
false  work  for  what  it  was,  and  just  as  it  stood; 
consequently,  that  the  rule  of  caveat  emptor  ap- 
plies with  full  force.  The  position  of  counsel 
for  Hamilton  Is  that,  as  in  cases  of  sales  of  arti- 
cles by  those  manufacturing  or  making  them, 
there  was  an  implied  warranty  by  the  Bridge 
Company  that  the  work  sold  or  transferred  to 
Hamilton  was  reasonably  fit  for  the  purposes 
for  which  it  was  purchased. 

The  cases  in  which  the  general  rule  of  caveat 
emptor  applies  are  indicatw  in  Barnard  r,  Kd- 
long,  10  WaU.,  888  [77  U.  S.,  XIX.,  080],  where. 

88 


speaking  by  Mr,  Jtitttee  Davis,  the  court  ob- 
served, that  "  Ko  principle  of  the  common  law 
has  been  better  established,  or  more  often  af- 
firmed, both  In  this  country  and  In  En^and, 
than  thatinaalea  of  personal  proper^.  In  the 
absence  of  exprem  warranty,  where  the  buyer 
has  an  opportunity  to  inspect  the  commodny, 
and  the  sellerisguilty  of  nofraud  andis  neitha 
the  manufacturer  nor  grower  of  the  article  he 
sells,  the  maxim  of  caneat  mptor  applies." 

An  examination  of  the  ground  upon  which 
some  of  the  cases  have  placed  the  geiMral  rule, 
as  well  as  the  reasons  against  its  af^Hcation, 
under  particular  drcnnutances,  to  sales  of  arti- 
cles by  those  who  have  manufactured  them, 
will  aid  us  in  determining  how  farthe  doctrines 
of  those  cases  should  control  the  one  before  us. 

The  counsel  for  the  Bridge  Company  relies  [1131 
upon  Parkinson  v.  Lee,  2  East,  814,as  illustrat- 
ing the  rule  jn^Ucable  In  ordinary  sales  of  mer- 
chandise. That  case  arose  out  of  a  sale  of  five 
pockets  of  hope,  sanmles  of  which  were  taken 
Rom  each  pocket  ana  exhibited  at  the  time  of 
sale.  The  question  was  whether,  under  tiieclr^ 
cumetances  of  that  case,  there  being  no  express 
warrantj^  and  no  fraud  by  tiie  seller,  there  was 
an  Impbed  warranty  Uiat  the  commodity  was 
merchantable.  It  was  resolved  in  the  negative, 
upon  the  ground  that  it  was  the  fault  of  the 
buyer  that  ne  did  not  insist  on  a  warranty;  the 
commodity  was  one  which  might  or  might  not 
have  a  latent  defect,  a  fact  well  known  in  the 
trade;  and  since  a  sample  was  fairly  taken  from 
the  bulk  and  the  buyer  must  have  known,  as  a 
dealer  In  tlte  commodity  that  it  was  subject  to 
the  latent  defect  afterwards  appearing,  he  was 
held  to  have  e.\crcised  his  own  judgment  and 
bought  at  his  own  risk.  But  of  that  case,  it  was 
observed  by  Chitf  Juttiee  Tindal,  in  Sh^^erd 
V.  Pybut.  8  Man.  &  Q.,  668,  tiiat  two  of  the 
Judges  participating  In  Itsdedsion  "L^d  great 
stress  upon  the  fact  that  the  seller  was  not  the 
grower  of  the  hope,  and  that  the  purchaser,  by 
the  inspection  of  the  hops,  had  as  full  an  oppor- 
tunity of  judgment  of  the  quality  of  the  bops  as 
the  seller  nimsetf."  These  was,  consequently, 
nothing  in  the  circumstances  to  justify  the 
buyer  in  relying  on  the  judgment  of  the  seller 
as  to  the  quality  of  the  commodity.  It  is,  also, 
worthy  01  remark,  that  In  Sandall  v.  iVnofon, 
L.  K,  2  Q.  B.  Div  102,  it  was  said  of  Parkin- 
ton  V.  Lee,  that  "  Either  it  does  not  determine 
the  extent  of  the  seller's  liaUU^  on  thecontnu^ 
or  ithaa been  overruled." 

In  Brown  v.  Edgittffton^  8  Han.  A  O. ,  270,  the 

gaintfff  sought  to  recover  damages  resulting 
om  the  insufficiency  of  a  rope  furnished  by  the 
defendant  upon  plalntiif  s  order,  to  be  used,  as 
defendant  knew,  in  raising  pipes  of  wine  from 
a  odlar.  The  defendant  did  not  himself  man* 
ufacture  the  rope,  but  procured  anothO*  to  do 
so,  in  order  that  be,  draendant,  might  furnish 
It  In  «>inpllance  wttti  {daintifs  request  Tin- 
dal, 0.  t/T.  said:  "It  appears  to  me  to  be  a  dis- 
tinction well  founded,  both  in  reason  and  on  au-  [1141 
thority,  that  if  a  party  purchases  an  article  upon  ^ 
his  own  judgment,  he  cannot  afterwards  hold 
tlie  vendor  responsible,  on  the  eround  that  the 
article  turns  out  to  be  unfit  for  the  purpose  for 
which  it  was  required;  but  if  he  relies  upon  the 
judgment  ot  the  seller,  and  informs  him  of  tbe 
use  to  which  the  aotieteis  tobe  applied,  ft  seems 
to  me  the  transaction  carries  with  it  an  implied 
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wamuitj  that  the  thing  furnished  shall  be  fit 
and  proper  for  the  purpose  for  which  it  was  de- 

In  l^^iherd  t.  Pybus,  already  referred  to,  the 
question  was  whether,  upon  the  sale  of  a  barge 
by  the  builder,  there  was  a  warranty  of  fitness 
for  the  purpose  for  which  it  was  known  by  the 
builder  to  have  been  purchased.  It  was  held 
thai  the  law  impli^  such  a  warranty.  The 
ground  of  the  decision  was  that  the  purchaser 
Had  no  opportunity  of  inspecting  the  barge  dur- 
ing ftB  conatructiou,  hanog  seen  It  only  after 
completion;  that  the  defects  afterwards  discov* 
ered  were  not  apparent  upon  inspection,  and 
could  only  be  detected  upon  trial. 

In  Jones  v.  Jutt,  L.  R,  S  Q.  B.,  197,  upon  an 
extended  review  of  the  authorities,  tiie  court 
classified  the  adjudged  cases  bearing  upon  the 
subject  of  implied  warranty,  and  said  that  "It 
must  be  taken  as  established  that  on  the  sale  of 
goods  1^  a  manufacturer  or  dealer  to  be  applied 
to  a  particular  purpose,  it  Is  a  term  in  the  con- 
tract tliattbeyshalf  reasonably  answer  that  pur- 
pose, and  that  on  the  sale  of  an  article  by  a  man- 
ufacturer to  a  vendee  who  has  not  bad  the  op- 
portunity of  inspecting  it  during  the  manufact- 
ure, that  it  shall  be  reasonably  fit  for  use  or 
shall  be  merchantable,  as  the  case  may  be." 

Other  cases  might  be  cited,  but  these  are  suf- 
ficient to  show  the  general  current  of  decision 
in  the  English  courts. 

The  decisions  in  the  American  courts  do  not 
indicate  any  substantial  difference  of  doctrine. 
A  leading  case  upon  the  subject,  where  the  au- 
thorities were  carefully  examined  and  distin- 
guished, is  Hoe  T.  Saviorn,  21  K.  Y..  562.  The 
decision  Uiere  waa  that  "Where  one  sellsan ar- 
ticle of  his  own  manufacture  which  has  a  de- 
fect produced  by  the  manufacturing  process  It- 
HIS]  self,  the  seller  must  be  presumed  to  have  had 
knowledge  of  such  defect,  and  must  be  faoldcn, 
therefore,  upon  the  most  obvious  principles  of 
equity  and  justice,  unless  he  informs  the  pur- 
chaser of  the  defect,  to  indemnify  liim  against 
it."  In  Ounningham  v.  Hall,  4  Allen,  268,  the 
cases  of  Hoe  t.  Sanborn,  and  Shepherd  t.  Pyhut 
and  Brown  t.  Sdffington,  iibi  tupra,  are  cited 
with  approval.  In  Rodgen  v.  Mlea,  11  Ohio  St. , 
B8,  the  Supreme  Court  of  Ohio  recognizes 
among  the  exceptions  to  the  general  rule 
cases  "Where  it  is  evident  that  the  purchaser 
did  not  rely  on  his  own  judgment  of  the  qual- 
ity of  the  article  purchased,  the  circumstances 
showing  that  no  examination  was  ])ossible  on 
his  part,  or  the  contract  being  sucli  as  to  show 
that  the  obligation  and  responsibility  of  ascer- 
taining and  judging  of  the  quality  was  thrown 
upon  the  vendor,  as  where  he  agrees  to  furnish 
an  article  for  a  particular  purpose  or  use."  So 
In  Leopold  v.  Vankirk,  27  Wis. ,  152:  "The  gen- 
eral rule  of  law  with  respect  to  implied  war- 
ranties is  well  settled,  that  when  the  manufact- 
urer of  an  article  sells  it  for  a  particular  pur- 
po«e,  the  purchaser,  making  known  to  him  at 
the  time  ue  purpose  for  which  he  buys  it,  the 
seller  thereby  warrants  it  fit,  and  proper  for 
such  purpose  and  free  from  latent  defects."  So, 
also.  In  Brtnton  v.  Davit,  8  Blackf.,  318:  "We 
consider  the  law  to  be  settled  that  if  a  manu- 
facturer of  an  article  sells  it  at  a  fair  market 

rcc,  knowing  the  purchaser  designs  to  apply 
to  a  particular  purpose,  he  impliedly  war- 
rants it  to  be  fit  for  that  purpose;  and  that  if 

noes. 


owing  to  some  defect  in  the  article,  not  visible 
to  the  purchaser,  it  is  unfit  for  the  purpose  for 
which  It  is  sold  and  bought,  the  seller  is  liable 
on  his  implied  warranty.  2  Story,  Cont.,  sec 
1077,  5th  ed.,  by  Blgdow:  1  Chit.  Cont.  llth 
Am.  ed.,  631-^,  nofe,  m/  Ad.  Cont.,  ch.  7,  sec 
I,  p.  212. 

The  authorities  to  which  we  hare  referred, 
although  differing  in  the  form  of  stating  the  [  \ 
qualifications  and  limitations  of  the  general 
rule,  yet  indicate  with  reasonable  certainty  the 
substantial  grounds  upon  which  tiie  doctrine  of 
implied  warranty  has  been  made  to  rest  Ac- 
cording to  the  principles  of  decided  cases  and 
upon  clear  grounds  of  justice,  the  fundamental 
inquiry  must  always  be  whether,  under  the  cir- 
cunLstances  of  the  particular  case,  the  buyer 
had  the  right  to  rely,  and  necessarily  relied,  on 
the  judgment  of  the  seller  and  not  upon  his 
own.  In  ordinary  sales  the  buyer  has  an  op* 
portunity  of  inspecting  the  article  sold;  and  the 
seller  not  being  the  mtucer  uid,  therefore,  hav* 
ing  no  special  or  technical  knowledge  of  the 
mode  In  wliich  it  was  made,  the  parties  stand 
upon  grounds  of  substantial  equality.  If  there 
be,  in  fact,  in  the  particular  case,  any  inequali- 
ty, it  is  such  that  the  law  cannot  or  ought  not 
to  attempt  to  provide  against;  consequently, 
the  buyer  in  such  cases — the  selling  giving 
no  express  warranty  and  making  no  represen- 
tations tending  to  mislead — Is  holden  to  have 
purchased  entirely  on  his  own  judgment.  But 
when  the  seller  is  the  maker  or  manufacturer 
of  the  thing  sold,  the  fnir  presumption  is  that 
he  nnderstmd  the  process  of  its  manufacture, 
and  was  cognizant  of>any  latent  defect  caused 
by  such  process  and  against  which  reasonable 
diligence  might  have  guarded.  ■  Tlds  presump- 
tion is  justified,  in  ^irt,  by  the  fact  that  the 
manufacturer  or  maker  1^  his  occupation  holds 
himself  out  as  competent  to  make  articles  rea- 
sonably adnpted  to  thepurposes  forwhichsuch 
or  similar  articles  are  designed.  When,  there- 
fore, the  buyer  has  no  opportunity  to  inspect 
the  article,  or  when,  from  the  situation,  in- 
spection is  iminacticable  or  useless,  it  is  unreap 
sonable  to  suppose  that  he  bought  on  his  own 
judgment,  or  that  he  did  not  rely  on  the  judg- 
ment of  the  seller  as  to  latent  defects  d  whidi 
the  latter,  if  he  used  due  care,  must  have  been 
Informed  during  the  process  of  mauufacture. 
If  the  buyer  relied,  and  under  the  circum- 
stances had  reason  to  rely  on  the  judgment  of 
the  seller,  who  was  the  manufacturer  or  maker 
of  the  article,  the  law  implies  a  warranty  that  it 
is  reasonably  fit  for  the  use  for  which  it  was  de- 
signed, the  seller  at  the  time  being  informed  of 
tl^  purpose  to  devote  it  to  that  use. 

Whether  these  principles  control,  or  to  what  [\ 
extent  they  are  applicable.  In  the  present  case, 
we  proceed  to  inquire. 

^though  the  pbintlif  hi  errcr  Is  not  a  man- 
ufacturer in  the  common  acceptation  of  that 
word,  it  made  or  constructed  the  false  work 
which  it  sold  to  Hamilton.  The  transaction,  if 
not  technically  a  sale,  created  between  the  ^r^ 
ties  tlie  relation  of  vendor  and  vendee.  The 
business  of  the  Company  was  the  construction 
of  bridges.  By  its  occupation,  apart  from  its 
contract  with  the  railroad  company,  it  held 
itself  out  as  reasonably  competent  to  do  work  of 
that  character.  Having  partially  executed  its 
contract  with  the  railroad  company,  it  made  an 
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•mogemeDt  vith  HomOtoD,  wheret^  the  latter 
undertook,  among  other  things,  to  prepare  all 
neccBsary  false  work  and,  by  a  day  named  and 
In  the  best  manner,  to  erect  the  bridge  then 
beine  coDstnicted  by  the  Bridge  Company, 
Hamilton  to  assume  and  par  for  such  work  and 
materials  as  that  Company  had  up  to  that  time 
4oiie  and  furnished.  Hanuestly,  ft  was  contem- 
plated by  the  parties  that  Hamilton  should  com- 
mence where  the  Company  left  off.  It  certainly 
vaa  not  expected  that  he  should  Incur  the  ez- 
venae  of  remoTlng  the  false  work  pat  up  hj  the 
Company  and  commenco  anew.  On  the  con- 
trary, he  agreed  to  assume  and  pay  for,  and, 
therefore,  it  was  expected  by  the  Company  that 
he  should  use,  such  false  work  as  it  had  previ- 
ously prepared.  It  is  unreasonable  to  suppose 
that  he  would  buy  that  which  he  did  not  intend 
to  use,  or  that  the  Company  would  require  him 
to  assume  and  pay  for  that  which  it  did  not  ez- 

rA  him  to  use,  or  which  was  unfit  for  use.  It 
suggested  that,  as  Hamilton  undertook  to 
orect  the  bridge  in  a  thorough  and  workmanlike 
numner,  he  was  not  bound  to  use  the  false  work 
put  up  by  the  Company,  and  that  if  he  used  it 
inezecuuonof  hiscootract.  he  did  so  at  his  own 
risk.  This  la  only  one  mode  of  s^ng  that,  in 
the  ^MCDce  of  an  express  wammty  or  fraud 
vpon  the  part  of  the  Company,  the  law  will  not, 
under  any  circumstances.  Imply  a  warranty  as 
to  the  quality  or  sufficiency  of  this  false  work. 
But  the  answer  to  this  argument  is  tliat  no 
question  was  raised  as  to  its  sufficiency ;  that, 
while  Hamilton  must  be  (diar^ed  wiQx  knowl- 
«dge  of  all  defects  apparent  or  discernible  upon 
Inspection,  he  could  not  Justlv  be  charged  with 
[118]  knowledge  of  latent  defects  wnich  no  inspection 
or  examiuation/ator before  tbessle,  could  pos- 
sibly have  disclosed.  The  jury  have,  in  effect, 
found  the  false  work  to  have  been  insufficient, 
in  that  the  piles  were  not  driven  deep  enough  ; 
that  had  th^  been  properly  driven,  the  work 
would  have  answered  the  purposes  for  which 
Hamilton  purchased  it ;  and  that  he  could  not 
have  ascertained  such  defects  in  advance  of  an 
actual  test  made  during  the  erection  of  the 
bridge.  It  must  he  assumed  that  the  Company 
knew,  at  tliu  time  of  sale,  that  Hamilton  could 
not,  by  ins[iectioD,  have  discovered  the  latent 
defects  which  were  subsequently  disclosed. 
And  if  it  be  also  assumed,  as  it  fairly  may  be, 
that  Hamilton,  being  himself  a  bridge  builder, 
knew  that  there  migiit  be  latent  defeda  In  this 
false  work,  caused  by  the  mode  of  its  construe- 
tlon  and  beyond  his  power  by  mere  inspection 
to  ascertnlo.  It  must  not  be  overlooked  that  be 
nlso  knew  Ibat  the  Company,  by  its  agents  or 
servants,  were  or  should  have  been  informed  as 
to  the  mode  in  which  the  work  liad  been  done. 
That  he  did  not  exact  an  express  warranty 
.against  latent  defects,  not  discoverable  by  In- 
spection, constitutes,  under  the  circumstances, 
no  reason  why  a  warranty  may  not  be  implied 
ngninst  such  defects  as  were  caused  by  the  mode 
in  which  this  false  work  was  constructed.  In 
the  cnsos  of  sales  by  manufacturers  of  their  own 
articles  for  particular  purposes,  communicated 
to  them  at  the  time,  the  argument  was  uni- 
formly pressed  that,  asthebuyer  could  have  re- 
qmrcd  an  ex[H^  warranty,  none  should  be  im- 
plied. But,  plainly,  such  an  argument  Im- 
peaches tlie  whole  doctrine  of  implied  warranty, 
for  there  can  be  no  case  of  a  aile  of  persomd 
-•0 
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property  In  which  the  buyer  may  not.  If  he 
chooses,  hulst  on  an  exprm  wazmi^  igetnrt 

latent  defects. 

All  the  facts  are  present  which,  upon  ti^ 
view  of  the  adjudged  cases,  must  be  held  essen- 
tial in  an  implied  warranty.  The  traosaction 
was,  in  effect,  a  sale  of  this  false  work,  con- 
structed by  a  Company  whose  business  it  was  to 
do  such  worii ;  to  be  used  in  the  same  way  the 
maker  intended  to  use  it,  and  the  latent  defects 
in  which,  as  the  maker  knew,  the  buyer  could 
not,  by  any  inspection  or  examination,  at  the 
time  discover  ;  the  buyer  did  not,  because  in  the 
nature  of  things  he  could  not,  rely  on  his  own 
Judgment ;  and,  in  view  of  the  circumstances  of 
the  case  and  the  relations  of  the  parties,  he 
must  be  deemed  to  have  relied  on  the  judgment 
of  the  Companv,  which  alone  of  the  parties  to 
the  contract  had  or  could  have  knowleoge  of  the 
manner  in  which  the  work  had  been  done.  The 
law,  therefore.  Implies  a  warranty,  that  this 
false  work  was  reasonably  suitable  for  such  use 
as  was  contemplated  by  both  parties.  It  was 
constructed  for  a  particular  purpose  and  was 
sold  to  accomplish  that  purpoae ;  and  it  Is  in- 
trinsically just  that  the  Company,  which  held 
itself  out  as  possessing  the  requisite  skill  to  do 
work  of  that  kind  and,  thenfore,  as  having 
special  knowledge  of  Its  own  workmaoship, 
should  be  held  to  indemnify  its  vendee  asainst 
latent  defects,  arising  from  the  mode  of  con- 
struction, and  which  the  latter,  as  the  Company 
well  knew,  could  not,  by  any  inspection,  dis- 
cover for  himself. 

fbr  the  reavm*  atated,  w  are  of  epini<m  that 
(A«  eowt  did  not  air  ti4  <aie  ^  (M  «aae,  ami 
the  judgment  musf  be  affirmed. 

Trueoopy.  Test: 

Jamea  H.  HoKenn^,  Clerk,  Bup.  Oourt.  TJ,  8. 


BESSIE  ALLEK  m  al., 
«. 

THOS.  F.  WXTHROW  bt  al. 

(See  8.  C,  Reporter's  ed., 

Authority  to  JUt  Kank  in  deed — when  and  how 
may  be  gii>en~-tru»t,  isA«n  aritei  under  ttate 
law — fu»o  eeiablithed  at  topertonal  property — 
paTtnerthip  lands. 

1.  It  is  the  law  In  several  States,  that  the  grantor 
In  a  deed  conveylnir  real  property,  slffoed  and  a(V 
knowledged,wltn  ablankioruie  nameof  theorant- 
ee,  may  authorise  another  party,  bj  parol,  to  nil  up 
the  blank.  ■ 

2.  But  there  are  two  conditions  essential  to  make 
a  deed  thus  ezecutod  in  blank  operate  as  a  convey- 
ance of  theproperty  described  In  It;  the  blank  must 
be  filled  hy  the  party  authorized  to  fill  It,  and  this 
must  be  done  before  or  at  the  time  of  the  deUveiT 
of  the  deed  to  the  grantee  named. 

8.  No  trust  In  relation  to  real  property  could  be 
established  under  the  Statute  of  Iowa,  in  lotoe  when 


Note.— Partn«rRft<p  realty:  convevanee  of:  rlghte 
of  pattners  to  convey-  Bee  nou  to  Glbwn  v. warden. 
81  u.  B.  XX.  797. ' 
Deediexeeiiud  tn  bJanJt  at  to  name  of  granUe, 
A  t-alld  deed  should  contain  the  namee  of  the 

Kantor  and  grantee.  Co.  Litt,  3  a;  Mlddleton  v. 
ndlny,  2S  Cal.,  80;  Hoffman  v.  Porter,  £  Brock., 
IH :  MuB.  Val.  T.  Co.  v.  Ward,  18  Ohio,  UO ;  Boone 
V.  Moore.  U  Mo.,4!a). 

A  deed  which  do«e  not  deeisrnate  the  nantee  can- 
not pass  the  title.  Oomett  v.  Oamett,  7  T.  a  Moa., 
.SUiliTewton  V.  UoKay.SB  Hleh.,L 

^         110  U.  8. 
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AlXn  T.  WITHBOW. 


Cb*  dMd  In  quMtlon  In  this  Mrtioa  wmi  sigiied,  Kc- 
eepCbr  an  Instrammt  In  writing  executed  In  the 
Mine  m&cner  u  r  deed  of  cooTeTance. 

4.  Bo  far  as  pereonal  property  ia  oonoerned,  ■  trust 
mar  be  eetaDllshed  by  parol  evidence ;  but  such  evl- 
denoe  must  be  clear  end  conrlnolng,  not  doubtful, 
vnoeiialnandcoutradlctoiy.  Dedamttonsof  apur- 
poee  to  create  a  trust  not  carried  out  are  of  no  value, 
nor  are  direct  promises  to  that  effect  un&ocompa- 
nted  with  oonaideratlons  tumtng  them  Into  con- 
tracts. 

&,  Beal  property  owned  brapartnerabipand  pur- 
witlt  partnership  funds  is,  for  the  purpoee  of 


wS^ft  the  debts  of  the  partnership  anif  dlslrlbut* 
lafflti alleota, treated  In  equity  as  personal  prop- 

[No.  165.] 

Aryvsd  Dee.  11,  IS,  188S.  Decided  Jan.  14,  X884. 

ON  APPEAIj  from  the  XJ.  S.  Circuit  Court  for 
Iowa. 

The  history  and  facts  of  the  case  folly  appear 
In  the  opinion  of  the  court. 

Meaart.  O.  W.  Kretxin|rer  and  C.  C.  Cole, 
for  appellants. 

Mettra.  Geo.  O.  Wright  and  Thomaa  F. 
WWirov),  for  appellees. 

Mr.  Jvatiee  Field  delivered  the  opinion  of 
the  court: 

In  November,  1875,  one  John  F.  Tracey.  now 
deceased,  executed  to  the  defendant.  Thomas  F. 
Withrow,  a  deed  of  a  large  amount  of  property, 
real  and  personal,  of  great  value,  situated  in 
Iowa.  It  is  alleged  that  this  deed,  though  ab- 
flolute  in  form,  was  made  in  trust  for  one  Thusie 
H.  Allen,  also  now  deceased,  and  the  present 
suit  is  brought  by  her  heirs  at  law  to  ciuirge 
Withrow,  as  trustee,  and  compel  him  to  account 
to  them  for  the  property.  Withrow  denies  the 
alleged  trust  and  claims  that  he  owns,  In  bis  own 
right,  an  undivided  half  iolerest  in  the  proper- 
ty, and  that  the  other  undivided  half  belongs  to 
liis  co-defendant,  Wm.  L.  Scott,  as  assi^ee  of 
Tracer.  Scott  has  filed  a  cross-bill  setting  up 
his  title  and  praying  that  it  may  be  establlsued. 
The  court  below  sustaiocd  the  claims  of  both 
defendants  and  dionissed  the  bill,  and  the  case 
is  brought  here  on  appeal  from  lis  decree. 

The  facts  which  led  to  the  execution  of  the 
deed  in  question  and  upon  which  a  trust  is 
sought  to  be  established,  collected,  so  far  as  prac- 
ticaulc,from  a  mass  of  conflicting  testimony  con- 
tained in  a  record  of  over  850  closely  printed 
p.ige3,  are  substantially  as  follows: 
[1211  iSQS,  when  the  Chicago,  Rock 

Island  and  Pacific  Railroad  Company,  a  corpo- 
ration created  by  the  Stale  of  Illinois,  was  about 
to  extend  its  road  from  Dea  Moines  to  Council 


Bluffs  In  Iowa,  a  ocHnpany  was  formed,  ocui* 

sisting  ot  B.  F.  Allen  of  Dcs  Moines,  Ebenexer 
Cook  and  John  P.  Cook,  of  Davenport,  in  that 
State,  to  purchase  land  necessary  for  the  stations 
aod  use  of  the  railroad  compauy  between  Do 
Sota  and  Council  Bluffs,  and  also  other  hmds 
adjoining  or  near  the  several  stations  located  by 
the  engineer  of  the  company.  The  agrecmeut 
between  the  parties  was  ut  the  time  a  verbal  on& 
but  in  April.  1870,  a  memorandum  was  signed 
by  them,  giving  its  terms  and  reciting  also  the 
purchases  whicli  in  Uie  interval  had  been  made. 
Among  other  things,  it  provided  that  Allen 
should  furnish  the  money  to  makethepurchnses, 
and  provide  for  the  taxes  and  expenses ;  that 
the  title  to  the  propei-ty  should  be  taken  in  his 
name  as  trustee  for  the  joint  account  of  the  par^ 
ties,  and  that  the  net  proceeds  should  be  divided 
between  them  as  follows  :  one  undivided  half 
to  Ebenezer  Cook,  one  fourth  to  Allen,  and  the 
remainiog  fourth  to  John  P.  Cook.  The  agree- 
ment also  provided  that  Allen  should  keep  an 
account  of  the  amounts  paid  out  by  him,  and  of 
the  sales,  receipts  and  expenses,  so  that  from 
his  books  astatement  tnight  at  any  time  be  made 
showing  the  condition  of  the  property,  the 
amount  sold  and  the  prices  received;  that  the 
sales  should  be  made  by  John  P.  Cook  and  Al- 
len on  the  best  terms  they  could  obtain  and 
their  joint  action  when  practicable;  that,  from 
the  proceeds  of  the  sales,  Allen  should  retata 
the  mterest  on  his  advances,  the  taxes  on  the 
property  and  the  expenses  incurred,  and  then 
pay  the  advances  made  for  the  purchase  of  the 
property;  and  that  the  money  and  property  re- 
maining in  his  possession,  including  notes  and 
contracts,  after  such  payments,  should  be  re- 
garded as  net  profits,  ana  be  divided  in  kind, 
or  converted  into  money  and  then  distributed, 
and  in  cither  event  according  to  the  respective 
interests  of  the  parties  as  mentioned  above. 

During  this  time,  Tracey  was  president  of  the 
railroad  company,  and  though  he  is  not  named 
in  the  agreement,  it  is  concraed  that  he  was  en- 
titled to  one  half  of  the  interest  represented  by 
Ebenezer  Cook,  and  had  a  right  to  control  and 
dispose  of  it.  It  appears  that  he  had,  previously 
to  the  formation  of  the  land  company,  suggested 
to  different  parlies  that  in  case  a  litigation,  then 
pending,  affecting  the  company,  should  termi* 
nate  favorably,  a  good  opportunity  would  be  af- 
forded to  muie  a  succeaf  ul  venture  in  the  puz^ 
chase  and  sale  of  land  along  the  line  of  the  road 
west  of  Des  Moines ;  and  that  upon  this  sug^ 
gestion  the  land  company  was  formed.    It  ap- 


A  deed  ^due  fonn.^jiriiDd  nnd  acknowledgcnl bj 
tbeinntor,daesnDtbccoirt:  h^s  'U'^i  until  tt^e  nitwe 
of  tne  gracteets  [oaeneiJ  tiiL'tein  ;  a.n  mrtct  c4«itioc 
Insert  the  RrHntMl  name.  In  the  Btiee&ce  ot  tbe 
crvniar,  unltisa  blaautbori^  belo  wiltioR'.  Upton 
T.  Arctacr.-U  C»l.,  »i  9- C,»10  Am,  Rep.,  306;  Cram 
■r.  State  DiiDk,  &  FIke,S!5;  Wflllani?  v.  CrutchenB 
Uow.  (Hiffljirl ;  S.  aa  aid.  Dec..  fSZ;  Ciimmtna 
v.OmbUv,  HB.  MOD.„43S;  Mnno  v.  Werttiing-.SSeara., 
fl:Wal&(wv.HannBta^l,3Ua,rr.,4a8:  DmgK  v.Fcs- 
oradoi,  11  HL,  M;  Burns  v.  f.vndc,  8  aWm  80.1; 
Dubford  V.  Peenon,  9  Allen,  BB6:  Cirataam  v.  UdK 

A  deed  In  trF.lcti  ttie  qS<(tf  £|M4tt  li  In- 
•erted  after  BcknowlcdvaSStwuflviMlnk  VI- 
HT  V.  luce,  m  Tax- 130. 

Tbe  inMrttenctf  Mi^ot  ^  gTantssas  nuns  was 
heidnottoiainafSavw^eed.  SieTbiT.Biii«B.» 


name.  Fiel  d  v.  Stagg,  58  Ho..  634 ;  8.  C,  11  Am.  Bep., 
435;  Bumslde  v.  Wayman.  40  Mo..  aiC;  Inhab.  of 
South  Berwick  v.  Huntress,  53  Me..  S9 ;  Duncan  v. 
Hodges,  4  McC.,  239 ;  Camrtcn  Bk.  v.  Hal).  2  Groen, 
888 ;  Bk.  V.  Hammond,  1  Rlcb.,  281 :  BridKCport  Dk. 
V.  N.  V.  ft  H.  R.  K.  Co.,  00  Conn„  231 ;  Gibba  v.  Froet, 
i  Ala.  (N.  S.),  "MO;  Gounlln  v.  Comranuder,  0  Rich., 
497 ;  Van  Etta  v.  Evcnson,  28  Wis.,  83 ;  B.  C,  9  Am. 
Bep.,  480. 

Deeds  executed  In  blank  by  one  properly  author^ 
Ized  and  afterwards  filled  up  by  tbe  real  party  In  la- 
tereet  constitute  a  good  conveyance.  Lamar  T. 
Simpson,  1  Rich.  Eq.,  71 ;  S.  C.  42  Am.  Dec..  84&. 

A  Dlank  deed  airned.  sealed  and  delivered  and  an> 
erwords  filled  upla  no  deed.  Duncan  v.  HodsfiSi  * 
MoOord,  238;  S.  C..  17  Am.  Dec,  73*. 

In  the  hands  of  Innocent  purchasers  for  value, 
deeds  in  which  the  grantee's  name  baa  been  flUedIn 
after  execution  have  been  beld  valid.  Bagsdale  v. 
Kobtoson,  48  Tex.,  897 ;  HoNabb  v.  Toun«,  U  HL,  U ; 
Pence  v.  Arbuckle,  28  Minn.,  417. 
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pean,  also,  that  In  a  couTenation  wittiWithrow, 
one  <n  his  counsel  in  the  litigation  referred  to, 
upon  the  subject  of  a  venture  of  this  kind,  Tra- 
ct-y  hfldexpressed  a  desire  that  hisfriends  should 
be  beDeflted  by  the  venture;  and  that  be,  With- 
row,  should  imrticipnte  in  it,  advising  him  to 
bear  tbis  in  mind  m  making  out  his  bill  for 
legal  services.  After  the  luid  compaoy  was 
formed  and  the  agreement  made  had  been  acted 
upon,  Tracey  was  reminded  by  Withrow  of  this 
coDversation,  and  of  the  understanding  he  had 
from  it,  that  he  was  to  have  an  interest  in  the 
venture.  Tracey  not  only  admitt^  a  similar 
understanding  on  his  part,  but  decluvd  that 
Withrow  baa  an  Interest  in  it,  and  In  March, 
1871,  obtained  from  Ebenezer  Cook  astatement 
In  writing  to  that  effect.  This  statement,  after 
referring  to  the  agreement  of  the  land  company 
and  the  provision,  that  one  half  of  the  profits 
arising  from  the  purchase  and  sale  of  real  es- 
tate under,  it  were  to  behis  property;  andrecit- 
ing  that  it  was  understood  that  Withrow  and  one 
Jounson  sliould  have  an  interest  in  the  profits 
of  the  venture,  the  amounts  of  which  had  not 
tieen  specifled,  but  were  to  be  thereafter  fixed 
by  Tracey  and  himself,  and  that  the  remainder 
ox  said  profits  (if  any)  should  be  equally  divided 
between  Tracey  and  himself,  declares  that  he, 
Cook,  holds  the  interest  specified  in  the  agree- 
ment and  all  amounts  to  be  received  thereon.  In 
trust  for  the  uses  and  purposes  mentioned;  that 
is  to  any,  to  pay  from  such  receipts  to  Withrow 
and  Johnson  such  amounts,  respectively,  as 
should  be  agreed  upon  as  aforesaid,  and  to  hold 
the  one  half  of  the  i-emalnder  in  trust  f  orTracey, 
bis  heirs  and  assigns. 

Subsequently,  in  October,  1878,  Withrow, 
for  the  nominal  consideration  of  $1.00,  exe- 
cuted to  Tracey  a  transfer  of  his  interest  in  this 
contract  and  aeclaration  of  trust.  In  Decem- 
ber folIowinK,  Johnson  executed  to  Tracey  a 
similar  transfer  upon  a  like  oonsidenition. 
Lixsj  Withrow  testifies  that  this  transfer  was  made 
by  hira  not  for  the  purpose  of  conveying  the 
ownership  of  his  interest  to  Tracy  absolutely, 
but  to  facilitate  a  settlement  with  Allen  of  the 
affairs  of  the  land  company,  which  were  em- 
barrassed by  improvident  expenditures,  and 
with  an  unuei'standiug  that  if  Tracey  raized 
anything  out  of  the  venture  he  should  give 
Withrow  his  share.  This  testimoi»^  la  corrob- 
orated by  the  statement  contained  in  the  deed 
subsequently  executed  by  Tracey  to  Scott,  that 
the  transfer  by  Withrow  was  made  upon  an 
agreement  that  his  interest  should  be  protected 
for  bis  beneflL 

In  November,  1875,Tracey  executed  to  With- 
row a  deed  of  all  the  interest  which  he  then 
had,  or  which  might  thereafter  accrue  to  him 
in  the  lands,  notes  and  bills  receivable  arising 
from  the  contracts,  declarations  of  trust  and 
assijpiments  mentioned.  This  deed  recites  the 
origmal  agreement  between  Allen  and  the  two 
Cooks,  the  subsequent  declaration  by  Ebenezer 
Cook,  of  the  interest  of  Wiilnw,  .Johnson  and 
TracOT  in  the  proceeds  of  the  venture  and  the 
transfers  executed  in  1873  by  Withrow  and 
Johnson  to  Tracey  nnd,  in  addition  to  convey- 
ing the  propcriy,  authorizes  the  grantee,  in  his 
own  name,  to  enforce  a  proper  pnriitirai  of  It, 
and  to  collect  for  his  own'  use  any  sums  of 
money  which  might  accrae  to  the  grantor  under 
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the  contracts,  declaration  of  trust  and  aailgih 

ments  mentioned. 

Previously  to  the  execution  of  this  deed  to 
Withrow,  Allen  had  become  bankrupt,  and  in 
due  course  of  proceedings  his  property  had  been 
transferred  to  Hoyt  Sherman,  as  assignee  in 
bankruptcy.  Subsequently  a  suit  was  com- 
menced in  the  Circuit  Court  of  theUnited  States 
involving  the  title  to  the  whole  of  the  property 
of  Allen  in  the  land  company.  In  that  auit^ 
the  Charter  Oak  Life  Insurance  Company  ana 
others  were  complainants;  and  Allen,  and  Sher- 
man, his  assignee  in  bankruptcy,  were  defend- 
ants. Withrow  intervened  and  filed  a  cross-bill, 
claiming  partition  of  the  interest  of  Tracey  held 
by  him  under  the  deed  of  November,  1875.  By 
the  decree  of  the  court,  entered  In  the  fall  Term 
of  1877,  which  appears  to  have  been  made  upon 
a  compromise  settlement,  Withrow's  title  to  an  r\aA^ 
interest  of  one  fourth  in  the  property  of  the 
land  company  was  recognized,  and  set  apart  to 
him  in  sevenuty.  The  value  of  this  intei'est  had 
been  previous^  wpraised  by  competent  par- 
ties, acting  under  toeauthori^  ot  the  court,  at 
160,000. 

TracOT  died  In  Febniair,  1878.  In  Decem- 
ber vrevlously  he  addressed  a  communication  to 

the  defendant,  William  L.  Scott,  in  which,  of  ter 
reciting  that  there  Iiad  been  reserved  to  him 
and  pf^ies  interested  with  him  a  one  fourth  in- 
terest in  the  land  company, which  he  hod  deed- 
ed to  Withrow,  he  says  as  follows:  "  I  hereby 
acknowledge  tliat  of  the  Interest  so  belonging 
to  me,  you  (William  L.  Scott)  were  the  originu 
owner  of  one  eighth  of  tlie  entire  company,  or 
one  Italf  owner  of  the  interest  standing  in  my 
name,  and  I  hereby  authorize  T.  F.Witlirowto 
transfer  and  deed  to  you  one  half  of  the  inter- 
est conveyed  by  me  to  bim,  you  paying  Mr. 
Withrow  one  hnlf  of  all  expenses  nnd  charges 
the  interest  held  by  me  may  be  liable  for." 

Soon  afterwards  Tracey  made  a  formal  deed  to 
Scott  conveying  to  him  an  undivided  half  of  the 
lands,  notes,  contracts  and  mortgages  awarded 
and  set  apart  to  Withrow  by  the  decree  of  the 
Circuit  Court  of  tbe  United  States  under  the 
deed  of  Tracey  to  him  of  November  16, 1875, 
and  instructing  Witlirow  to  transfer  that  inter- 
est to  Scott.  This  deed  recites,  amon^  other 
things,  tliat  Withrow  had  transferred  his  inter- 
est to  Tracey  tmder  an  agreement  between  them 
that  tbe  same  should  be  protected  by  Tracey 
for  his  (Withrow's)  benefit;  that  one  half  of 
Tracers  interest  in  the  lands  and  assets  con- 
veyed by  bis  deed  to  Withrow  was  for  the  use 
of  Wiibrow  in  his  own  right;  that  the  other 
half  was  in  trust  for  Tracey,  his  heirs  and  as- 
signs; and  that  Withrow  was  "enthled,  In  hit 
own  light,  to  one  half,  In  value,  of  all  lands, 
contracts,  notes  and  mortgages  which  have  been 
awarded  and  set  apart  to  liim,  and  holds  the 
other  one  half  thereof  In  trust  for  the  said  John 
F.  Tracey,  his  heirs,  executors  and  assigns." 

Upon  these  deeds  of  Tracey — ttie  one  to  him 
of  November  16,  1875,  and  the  deed  to  Scott  of 
December  13,"1877— the  defendant,  Withrow,  [i«s] 
relies  to  dtdoat  the  suit  of  the  complainants. 
Their  groundforcltarginghimastnutee Isthe 
alleged  purpose  of  Tracey  to  give  to  Mrs.  Al- 
len tbe  beneficial  intra%st  in  the  property  hdd 
by  him  in  the  land  company,  and  its  execution 
by  his  deed  to  WiOirow.  Their  story  of  this 
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poTpoH  and  Its  supposed  execution  Is  ttali:  that 
sometime  in  June,  1876,  Allen  and  his  eldest 
dau^ter  accompanied  him,  by  his  invitation, 
on  an  excursion  to  St.  Paul,  Minnesota,  siven 
the  directors  of  the  Noithweaten  Riulway 
Company;  that  during  the  excursion  Tracey 
had  several  coDTersations  respecting  Allen's  cir- 
cumstances since  his  bankruptcy,  and  especially 
as  U)  Its  effect  upon  the  property  and  affairs  <n 
the  land  company,  and  that  tn^  resulted  in 
Traoey*a  promising  to  give  his  Interest  in  the 
propertT  of  that  company  to  Mra.  Allen,  with 
whom  be  was  well  ac(^uainted,  and  of  whom  he 
had  pleasant  recollections;  that  after  the  return 
of  Alien  to  Chicago  he  went  to  the  office  of 
Withrow  and  engaged  him  to  prepare  the  deed 
for  Tracey  to  sign;  that  Withrow  accordinglr 
drew  a  deed  of  transfer  of  Tracejy'B  intere8t,spcd- 
fyiiig  it  to  be  one  undivided  fourth  of  the  net 
profits  arising  from  the  Joint  ac(»}unt  under  the 
contracts  and  declaration  of  trust;  that  the  name 
of  the  grantee  was  left  in  blank;  that  Allen 
went  to  New  York,  taking  this  deed  with  him, 
and  that  Tracey  there,  on  the  11th  day  of  Oc- 
tobo',  1875,  dgned  and  acknowledged  it  and 
dellTcred  it  to  Allen;  that  Allen  returned  to 
Des  Koines  and  delivered  the  deed  to  his  wife; 
and  thAt  the  reason  why  the  name  of  the  grantee 
was  left  in  blank  was  because  be  feared  the  im- 
portunities of  his  creditors  to  obtain  the  prop- 
oty,  and  that  Tracey  authorized  him  to  msort 
her  name  in  the  blank,  or  the  name  of  any  other 
penon  that  might  be  deemed  best. 

The  story  fiirther  is,  that,  afterwards,  Allen 
consulted  Charles  T.  Ransom,  an  attorney  at 
law  at  the  time  in  Des  Moines  respecting  the  in- 
sertion of  the  name  of  a  grantee  and,  whilst  in 
consiiltation,  another  lawyer  by  the  name  of 
Edmunds  came  into  his  room  and  the  whole 
matter  of  Tracey's  rights  in  the  property  of  the 
land  companr  being  discussed,  it  was  the  opin- 
ion of  both  Bdmunds  and  Ransom  that  his  in- 
terest was  one  half;  and  for  that  reason  it  was 
ntSI  '^^^^^  ^  procure  a  new  deed  specifying  such 
11*9'  tQ  1^  interest  instead  of  one  fourth;  that  the 
question  of  a  proper  person  to  whom  such  new 
conveyance  should  be  made, was  discussed,  and 
the  name  of  Withrow  was  finally  settled  upon 
as  trustee;  that  Withrow  was  advised  of  this 
imd  and  assented  to  it;  that  thereupon  another 
deed,  substantially  like  the  first,  except  that  its 
recital  showed  Tracey's  interest  to  be  one  half, 
was  prepared  by  Raiuom  and  taken  by  him  to 
New  York,  and  was  there  executed  by  Tracey, 
to  whom  the  reason  for  changing  the  form  of 
the  deed  was  explained;  that  Ransom  brought 
this  second  deed  to  Iowa  and  banded  it  to  Al- 
len, who  delivered  it  to  his  wife,  and  it  was  kept 
by  them  until  February  24.  1876,  when  it  was 
sent  to  Bansom  tot  his  use  in  preparing  a  peti- 
tion of  intervention,  and  other  pipings,  in  the 
case  of  the  CHiarter  Oak  Life  Insurance  Com- 
pany and  others  against  Allen,  and  Sherman,  his 
assignee,  then  pending  in  the  circuit  court;  that 
it  was  not  delivered  to  Withrow  until  about  the 
time  the  dearee  was  rendered  In  1877;  that,  aft- 
er that  decree,  Allen  called  upon  wiUuow  to 
turn  the  property  over  to  fhe  heirs  of  his  de- 
ceased wife;  and  that  Withrow,  then,  for  the 
first  time,  claimed  to  own  one  eighUi  of  the 
property,  or  one  half  of  what  had  oeen  recov- 
erea,  in  his  own  ri^t,  and  refused  to  convey 
the  other  half  ncept  upon  the  written  order  of 
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Tracey;  and  tliat  be  has  ever  since  miJntained 

this  position. 

The  statement  that  the  deed  with  a  blank  for 
the  name  of  the  grantee  was  drawn  to  trans- 
fer an  interest  to  Mrs.  Allen,  or  to  create  a  trust 
in  her  favor,  is  contradicted  by  the  testimony 
of  Withrow,  who  says  that  it  was  a  substitute 
for  one  drawn  to  Schuylw  R.  Ingham,  recom- 
mended by  bim  as  a  jnoper  person  to  take  cham 
and  dispose  of  the  Interest  of  Tracey  In  the 
property  of  the  land  company;  that  ttu  execu- 
tion  of  the  deed  to  Ingham  having  been  delayed 
for  a  long  time,  Allen  suggested  that  a  new 
deed  with  the  name  of  the  grantee  In  blank 
should  be  sent  to  Tracey  so  that  some  other  per- 
son, if  Ingham  was  not  acceptable  to  him, 
mieht  be  inserted,  stating  that  Tracey  had  prom- 
ised to  convey  bis  interest  to  Withrow,  and  that 
if,  in  winding  up  the  affairs  of  the  company, 
there  was  anything  left  of  it,  he  would  give  it 
to  Mrs.  Allen.  The  deed  Itself  shows,  bv  its 
use  of  the  masculiDe  pronoun,  in  all  places 
where  reference  to  the  grantee  is  made,  that  the  [ 
draftsman  never  contemplated  its  execution  to 
a  woman. 

Subsequently,  according  to  the  testimony  of 
Withrow,  the  <Ued  was  shown  to  Ransom,  who 
advised  that  the  interest  of  Tracey  In  the  prop- 
erty of  the  land  company  was  one  half  instead 
of  one  fourth;  and  who,  at  the  request  of  Al- 
len, drew  another  deed  for  Tracey  to  sign  simi- 
lar to  the  one  in  blank,  except  that  it  represent- 
ed Tracey's  interest  to  be  one  half  of  the  prop- 
erty, and  made  Withrow  the  grantee. 

The  statement  that  Withrow  consented  to  act 
as  trustee  of  Mrs.  Allen,  or  that  the  deed  of 
Tracey  to  him  was  executed  upon  any  trust  for 
her,  is  also  denied  by  Withrow;  and  it  is  incon- 
sistent with  the  declarations  and  conduct  of 
both  himself  and  Tracey.  Immediately  upon 
the  request  of  Allen  for  the  property,  and  un- 
der date  of  December  8, 1877,  be  wrote  to  Tracey, 
Informing  him  of  the  decree  of  the  CircuitCourt, 
an  d  the  request  of  Allen  and  the  refusal  to  com- 
ply with  it  in  the  absence  of  instructions  from 
him.  "  You  will  remember,"  he  writes,  "  that 
one  eighth  interest  of  the  entire  speculation  was 
awarded  to  me.  The  other  eighth  of  the  prop- 
erty recovered  by  me  I  hold  subject  to  your  or- 
der. I  have  understood  from  Vb.  Ransom  and 
have  Inferred  from  your  conversation  with 
me,  that  before  the  commencement  of  this  suit 
you  inteuded  to  be  liberal  to  Mrs.  Allen  in  dis- 
posing of  your  share;  and  Mr.  Allen  relying 
upon  this,  has  requested  me  to  convey  the  one 
eighth  interest  which  I  hold  for  you  to  him.  In 
view  of  the  fact  that  I  have  never  received  def- 
inite instructions  from  you  to  make  any  dispo- 
sition of  it,  and  the  further  fact  tW  Mis.  Al- 
len is  now  dead,  I  have  not  felt  at  liberty  to 
make  any  conveyance  without  instructions  from 
you  in  writing.' 

No  answer  was  made  to  this  letter,  nor  was 
any  Instruction  given  by  Tracey  as  to  his  wishes 
or  intentions  on  the  subject,  except  such  as  are 
found  in  the  paper  addressed  to  William  L. 
Scott,  under  date  of  December  13.1877,  and  in 
the  deed  executed  to  him  soon  afterwards;  and 
these,  as  already  seen,  negative  the  idea  that 
Withrow  was  to  hold  the  property  for  the  bene- 
fit of  Mrs.  Allen. 

In  this  communication,  it  is  seen,  Withrow 
asserts  a  right  to  one  ^hth  interest  In  the  en-  [188; 
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tin  property  of  the  land  company,  u  having 
been  awarded  to  him.  Zf  this  claim  of  an  In- 
terest in  the  property  had  been  a  false  and  fraud- 
ulent cme,  set  up  to  defraud  others,  we  should 
expect  some  denial  of  it  from  Tracer;  but  in- 
Bt^  of  that  we  And  Its  correctness  afflrmed  l^^ 
him.  It  is  difficult  to  believe  that  a  claim  for 
property,  estimated  at  the  time  to  be  worth 
$40,000,  would  have  received  recognltioa  from 
one  who.  If  the  claim  was  fraudulent,  knew  it 
to  be  so.  On  the  contraiy,  we  should  expect 
that  It  would  meet  with  Instant  and  Indignant 
repudiation. 

But  if  we  admit  the  statement  of  the  com- 
plainants as  to  the  alleged  promiseot  Tracey  to 
j^Tc  his  interest  in  the  property  of  the  land  com- 
pany to  Mrs.  Allen  and  as  to  the  execution  of 
the  two  deeds,  the  one  In  blank  and  the  one  to 
WIthrow,  there  is  no  case  shown  tor  the  relief 
prayed  by  the  bill. 

The  promise  alleeed  to  have  been  made  In 
conversation  with  Allen  and  his  daughter  on 
the  trip  to  St.  Paul  was  without  coosioeratioo, 
good  or  valuable;  there  was  no  relationship,  by 
blood  or  marriage,  between  Ura.  Allen  and 
Tracey.  It  was  me  promise  of  a  pure  donation 
to  be  subsequently  made;  and,  until  executed, 
it  was.  In  a  legal  view,  valueless. 

The  deed  in  blank  pasKd  no  interest,  for  It 
had  no  grantee.  The  blank  Intended  for  the 
name  of  the  grantee  was  never  filled,  and  until 
filled  the  deed  had  no  operation  as  a  convey- 
ance. It  may  be  and  probably  is  the  law  In 
Iowa,  as  It  Is  In  several  States,  that  the  grantor 
In  a  deed  conveying  real  property,  signed  and 
acknowledged, with  a  blank  for  the  name  of  the 
grantee,  may  authorize  anotherparty,  by  parol, 
to  fill  up  the  blank.  SaarttY,  BtUou,,  47  Iowa, 
188;  Van  EUa  v.  EtmMon,  28  Wis,,  ^;  Fitid-v, 
Stagg,  63  Ho.,  584.  As  said  by  this  court  in 
JDrurg  T.  Fba&F,  S  Wall.,  88  [69  U.  S.,  XVII., 
781]:  "Although  it  was  at  one  time  doubted 
whether  a  parol  authority  was  adequate  to  au- 
thorize an  alteration  or  addition  to  a  sealed  in- 
strument, the  better  oplnlou  at  this  day  fs,  that 
the  power  is  sufflcient."  But  there  are  two  con- 
r  1  ogi  ditions  essential  to  make  a  deed  thus  executed 
>^^*  In  Uank  operate  as  a  conveTance  of  tiie  prop- 
erty described  In  It;  the  blank  must  be  filled  by 
the  party  authorized  to  fill  it,  and  this  must  lie 
done  before  or  at  the  time  of  the  delivery  of  the 
deed  to  the  grantee  named.  Allen,  to  whom  it 
is  stated  the  deed  was  banded,  with  authority 
to  fill  the  blank  and  then  deliver  the  deed,  gave 
It  to  his  wife  without  filling  the  bluik,  ana  she 
died  with  the  blank  unfilled. 

The  deed  Tracey  to  WIthrow  embraced 
real  as  wen  as  personal  property.  It  was  for  the 
purchase  and  sale  of  real  property  that  the  land 
company  was  formed,  and  by  the  terms  of  the 
contract  of  association  all  the  property  of  the 
company  remaining  after  payment  of  taxes,  ex- 
penses and  advances,  was  to  be  deemed  profits, 
and  divided  in  kind  or  converted  Into  money 
and  then  distributed.  Though  the  declaration 
of  trust  by  Ebenezer  Cook  speaks  of  the  inter- 
est of  Tracey  in  the  land  company  as  an  inter- 
est in  its  "profits,"  that  term  isuscd  with  refer- 
ence to  its  meaning  as  declared  in  the  contract 
of  association,  to  which  that  declaration  of  trust 
refers,  and  to  which  it  Is  annexed. 

In  the  partition  by  the  decree  of  the  Circuit 
Court  of  the  nnited  States  of  the  interest  con- 
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veyed  to  WIthrow,  "  lands,  lots,  note^  con- 
tracts and  mortgages"  are  spedfled  as  awarded 
and  set  apart  to  hfm.  So  far  as  the  real  prop- 
er^ Is  conoemed,  no  troat  In  relation  to  It  couM 
be  estabUsbed  under  the  Statute  of  Frauds  of 
Iowa  1b  force  when  the  deed  ctiT  Tracey  was 
signed,  except  by  an  instrument  in  writing  exe- 
cuted in  the  same  manner  as  a  deed  of  convey- 
ance. The  language  of  the  statute  is  "  Declara- 
tions,or  creations  of  trust,  or  powers  in  relation 
to  r^  esl^te,  must  be  executed  in  the  same 
manner  as  deeds  of  conveyance,  but  this  pro- 
vision does  not  apply  to  trusts  residting  from 
the  operation  or  constmctlon  of  law.'*^  The 
statute  also  eaumerates,  among  the  contracts  in 
reference  to  which  no  evidence  Is  competent 
unless  it  be  in  writing  and  signed  by  the  party 
or  his  lawfully  authorized  agents,  "those  for 
the  creation  or  transfer  of  any  interest  in  lands, 
except  leases  for  a  time  not  exceeding  one  year." 

So  far  as  the  personal  property  conveyed  to 
WIthrow  Is  concerned.  It  must  be  admitted  that 
a  trust  may  be  established  br  parol  evidence;  [ISO] 
but  such  evidence  must  be  clear  aad  convinfr 
ing;  not  doubtfuljincertain  and  contradictory, 
as  In  this  case.  The  evidence  must  constet  of 
something  more  than  loose  conversations  with 
third  parties.  The  declarations  of  the  grantor 
relied  upon  must  be  made  at  the  time  of  his 
conveyance  or  whilst  he  retains  an  Interest  in 
the  property,and  be  so  connected  withUu  con- 
veyance as  to  justify  the  conclusion  that  It  was 
made  or  is  held  in  execution  of  the  purposes 
declared.  Declarations  of  a  purpose  to  create 
a  trust  not  carried  out  are  of  no  value,  nor  are 
direct  promises  to  that  effect  unaccompanied, 
with  considerations  turning  them  into  con- 
tracts. 

The  deed  of  November  16  was  handed  to  Ran- 
som to  be  ddlvered  to  WIthrow  without  any 
declaration  from  Tracy  as  to  the  purpose  for 
which  it  was  made  or  the  condderauons  by 
which  it  was  supported.  Nothing  was  said  at 
that  time  which  could  change  the  absolute 
character  of  the  instrument,  nor  is  there  any 
evidence  of  any  declarations  subsequently  made 
by  parol  or  in  writing,  by  the  grantor  with  re- 

rt  to  that  deed,  e»iecMt  aiu^  as  are  found  in 
oommunicatitm  to  scott  and  the  deed  to 

him. 

It  does  not  affect  the  conclusion,  therefore, 
whether  we  treat  the  whole  property  conveyed 
to  WIthrow  as  real  or  personal  property  or'aa 
consisting  of  both.  Real  property  owned  by 
a  partnerahip  and  purchased  with  partnership 
fonds  is,  for  the  purpose  of  settiing  the  debta 
of  the  partnership  and  distributing  its  effects, 
treated  in  equity  as  personal  property.  It  mat* 
ters  not  whether  it  be  so  treated  here.  In  any 
view,  no  legal  trust  was  created  with  respect  to 
the  property  in  favor  of  Mrs.  Allen  which  she 
could  have  enforced  had  she  been  living,  or 
which  can  now  be  enforced  by  her  heirs  in  law, 

Jkeree  ngt/rmed. 

Tnieoopy.  Test: 

James  H.  McKenneft  Oerk,  Bup.  Court,  JS*  BL 
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EXCELSIOR  MANUFAGTURmO  COM- 
PANY, Appt., 

«. 

E8EK  BUSSEY  kt  au 

(See  8.  Ct  Reporter's  ed.,  131-146.) 

Letterg  patent,  amttruetian  of—ir^fringemmt  of 
— impweement  in  eookins'towt— leant  <^nt»h 
eUy — non-patentable  combination. 

1.  The  first  four  claims  of  re-issued  letters  patent 
Ko.  3815,  granted  to  Esek  Bussey  and  Charles  A.  Mo- 
Leod,  Fcoruarr  1, 1870,  for  a  '*cooklng  stove."  the 
original  patenL  No.  60CS6,  having  been  granted  to 
■aid  Bussey,  as  Inventor,  July  £4,1866,  and  re-Issued 
to  him,  as  NO.  3649,  September  28, 1669,  namely:  "1. 
A  diving  Hue  cooking  stove  vitti  the  exit  nue  bo 
conatructed  as  to  tncloae  oo  the  aides  and  bottom  the 
eulinarr  boiler  or  hot  water  reservoir  B;  2.  A  diving 
flue  cooking  stove  with  the  exit  flue  constructed 
scron  the  bottom  and  up  the  rear  uprlgbt  side  of 
the  culinary  boiler  or  hot  water  reservoir  B ;  IL  A 
diving  flue  cooking  stove  constructed  with  an  exit 
passage,  F,  below  the  top  of  the  oven,  and  an  exit 
Bua.  B  B',  In  combination  with  an  uncased  reser- 
voir, B,  attached  to  the  rear  of  the  stove,  and  placed 
hut  above  such  exit  passBge,  and  so  arranged  that 
tbe  gases  of  oombusuon,  ui  passing  through  such 
<xlt  flue,  will  impinge  upon  or  come  In  direct  con- 
tact with  said  reservoir,  substantially  as  and  tor  the 
piupoaealiereinbefoie  specified;  4.  An  exit  passage, 
F,  ooofltructed  In  the  rear  of  a  diving  flue  cooking 
stove  and  below  the  top  of  the  oven,  I  n  combination 
with  an  uncased  reservoir,  B,  attached  to  the  rear 
of  the  Htove,  the  bottom  or  which  reservoir  is  also 
below  the  top  of  the  oven,  and  bo  arranged  that  the 
gases  of  combustion  will  come  tn  contact  with,  and 
lieat  Buch  reaer^'ofr  by,  a  direct  draft  from  the  fire 
box  to  the  smoke  pipe,"  are  limited  to  a  structure 
Id  which  the  front  of  the  reservoir  has  no  air  apace 
tn  front  of  it.  and  In  which  theexitfluedoes  not  ex- 
pand into  a  cliambcr  at  the  bottom  of  the  reservoir, 
and  In  which  the  vertical  part  of  the  exit  flue  does 
not  msaup  through  the  reservoir. 

t,  Beneevthoseclalmsarenotinfrlngedbyastove 
In  which,  although  there  are  three  flues,  and  an  exit 
paKage  b^w  the  top  of  the  oven,  and  a  reservoh: 
the  bottom  of  which  Is  betow  the  top  of  the  oven, 
no  part  of  the  rear  end  vertical  plate  is  removed  so 
utoallow  the  gases  of  combustion  to  come  Into  di- 
rect contact  with  the  front  of  the  reservoir,  nor  Is 
any  such  plate  emploj-edaa the  plate  luioof  the  pa- 
tent, butihcre  is  a  dead  air  space  between  the  rear 
plato  of  the  flue  and  the  front  of  the  reservoir, 
and  the  exit  flue  Is  not  a  narrow  one,  carried  across 
the  middle  of  Uie  bottom  of  the  reservoir,  as  in  the 
patent,  but  the  products  of  combustion,  on  leaving 
fheflue  space,  pass  into  a  chamber  beneath  the  res- 
ervoir, the  area  of  which  la  co-ex  t^oslvu  the  en- 
tire surface  of  the  bottom  of  the  reservoir,  and  the 
vertical  passage  out  of  such  chamber  Is  not  one  out- 
side of  the  rear  of  the  reswolr.  butlsone  In  and 
through  the  body  of  the  resravolr,  and  removable 
with  ft.   

3.  The  claim  of  letters  patent  No.  142B33,  granted 
to  David  H.  Nation  and  Ezekiel  0.  Little,  as  invent- 
oiB,  September  10, 1873,  foren  Improvement  in  reser- 
voir cooldng  stoves,  namely :  "I.  The  combination, 
with  the  bock  plate  i  of  the  cooking  stove  A,  of  the 
reservoir C,  arranged  oo  aaupport  about  midway  be- 
tween the  top  and  bottom  nlatee  of  the  stove,  and 
the  air  chamber  b  between  the  stove  back  and  reser- 
voir &oDt,opeD  at  the  top,  and  communicating  with 
the  air  In  the  room^bsuntlally  as  and  for  the  pur- 
poses set  forth ;  2.  The  combination,  with  the  itove 

'Head  ootfli  bj  Xr.  Justia  Blatohpobd. 
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Aand reservoir  C,  of  the  smaU  opening  a,  the  sheet 
flue  G  under  the  entire  bottom  of  the  reservoir,  and 
the  small  exit  passage  or  jripe  E,  all  substantiaay  ai 
and  for  the  purpoeea  herein  set  forth,"  are  void 
f or  want  of  novelfey.  _.   

4  The  claims  of  fettets  patent  No.  14298Lmnted> 
to  said  Nation  and  Littie,  September  IS,  KtS,  tor  an 
Improvement  In  reservoir  cooking  stoves,  nomwy : 
*1.%e  detachable  base  pan  or  flue  shell  D.  attached 
to  the  body  at  a  polntneor  the  center  of  the  back 
plate  of  the  stove,  by  means  of  hoolcsa  a  oast  on  the- 
base  pan,  and  pins  o  &  on  the  stove  body,  substan- 
tlaltyforthepurposeflherelnBetforth;^.  Theport* 
able  reservoir  P.  with  the  flue  E  In  the  rear  aide,  in 
combination  wttta  the  portable  base  pan  or  flue  shell 
D,  BubBtantlally  as  and  tor  the  purposes  herein  set 
forth ;  8.  The  comblnatioD,  with  a  three  flue  stove 
havloir  damper  H  arranged  as  described,  of  the 
portable  base  pan  or  flue  shell  D  and  warmlnecloset 
O,  all  subatantlally  as  and  for  the  purposeeaereln 
set  forth,"  are  vola  for  want  of  novelty. 

5.  There  wosno  Invention,  In  claim  1,  In  using,  to 
attach  the  base  pan,  an  old  mode  used  In  attaching 
other  projecting  parts  of  the  stove. 

d.  Claims  2  and  8  are  merely  for  aggregations  of 
parts  and  not  for  patentable  comblnuiions. 

[No3.  180,  181.1 
Argued  Jan.  8,  1884-    Decided  Jan.  tl,  I884. 

APPEALS  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Mi»- 
souri. 

The  history  and  facts  of  the  case  fully  appear 
in  tlie  opinion  of  the  court. 

Mr.  Charles  J.  Hunt,  for  complainants. 

Meeare.  S.  A.  Duncan  and  8.  8.  Boyd,. 
for  defendant. 

Mr.  Justice  BUbtchford  delivered  the  opin- 
ion of  ibs  court: 

This  is  a  suit  in  equity  brought  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Missouri,  by  Esolt  Bussey  and  Charles 
A.  McLeod  against  the  Excelsior  Manufactur- 
ing Company  of  St.  Louis,  a  Corporation,  for 
the  infringement  of  3  several  letters  patent,  be- 
ing; 1,  re-is3ue  No.  3815,  granted  to  tlie  plaint- 
iffs, February  1.  1870,  for  a  cooking  stove,  the  [133 
originalpatent.  No.  56686,  having  been  granted 
to  said  Bussey,  as  inventor,  July  34,  18G6,  and 
re-issued  to  nim,  as  No.  3649,  September  28, 
1869;  2,  letters  patent  No.  142933,  ^nted  to 
David  H.  Nattou  and  Ezclciel  C.  Little,  as  in- 
ventors, September  16,  1873,  for  an  improve- 
ment in  reservoir  cooking  stoves  ;  3,  lettera  pa- 
tent No.  142934,graDted  to  said  Nation  aQdldt^ 
tie,  as  inventors,  September  16, 1873,  foranim- 
provemeot  in  reservoir  cooking  stoves.  After 
an  answer  and  proofs,  the  circuit  court  made  ai 
decree  finding  no  infringement  of  No.  3815 
and  dismissing  the  bill  as  to  that  patent;  decree- 
ing that  the  other  two  patents  were  valid  and 
had  been  infringed  as  to  all  their  claims  and 
awarding  a  perpetual  injunction  as  to  those 
claims  and  an  accounting  heforc  a  master.  The 
master  reported  one  cent  damages.  The  plaint- 
iffs excepted  to  the  report,  claiming  $14,973 
damages.  The  court  confirmed  the  report  and 
made  a  decree  accordingly,  which  also  pro- 
vided that  the  entire  costs  to  be  taxed  in  the  suit 
should  be  divided  and  that  the  plaintiffs  should 
pay  f  of  them  and  the  defendant  f.  Both  pai^ 
ties  appealed  to  this  court. 

The  specification  in  No.  3815  says:  "  Fi^re 
1  is  a  side  elevation;  Figure  2,  a  rear  elevation; 
Figure  3,  a  plan;  Figure  4,  a  vertical  section  at 
the  line  «  8/ Figure  6,  a  front  view  of  a  section 
at  the  line  y  y;  and  Figure  6,  a  top  view  of  a 
partial  section  at  the  line  »«,  all  of  a  cooking 
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tftoveembodyingmy  said  iiivcDtion,l[ke  parts  be- 
ing marked  by  tbe  same  letters  in  all  the  figures, 
and  the  arrows  therein  being  indicative  of  the 
counes  in  which  the  gases  of  combustion  paaa 
throudi  the  stove.  [See  cuts  opposite.]  Onepart 
«f  iny  tuTentlon  consists  in  arranring  a  culinary 
boiler  or  hot  water  reservoir  In  the  rear  of  the 
oven  of  a  diving  flue  coo]£iDgstove,with  an  exit 
flue  extending  down  the  f  rontunder  the  bottom 
and  up  tiie  rear  of  the  snid  reservoir,  substantial- 
ly aa  hereinafter  described  and  specified.  It  al- 
•0  codUsts  in  arranging  a  c^ilinary  boiler  or  hot 
water  reservoir  in  the  rear  of  the  oven  of  adiv- 
Ing  flue  cooking  stove,  with  an  esdt  flue  leading 
fimn  KMne  point  in  the  rear  of  the  vertical  flue 
or  flues  below  the  top  of  the  said  oven,  and  con- 
tinuing under  the  bottom  and  up  the  rear  side 
of  said  reservoir,  substantially  as  hereinafter  de- 
scribed and  specified.  It  also  consists  in  the  ar- 
rangement of  a  diving  flue  cooking  etove,  with 
[134]  on  ejdt  passage  constructed  In  the  vertical  rear 
flue  or  nucs  thereof,  and  below  the  top  of  the 
oven,  in  such  a  manner  that  the  gases  of  com- 
bustion, after  passing  through  such  exit  pas- 
aage.wtll  impinee  upon  or  come  in  contact  with 
the  bottom  or  sides  of  a  reservoir  placed  in  the 
rear  of  the  stove,  and  just  above  said  exit  pass- 
age,  mibstantially  as  hereinafter  described  and 
qMofled.  It  also  con^ta  in  the  employment  of 
a  thin  plate  or  sheet  of  metal  between  the  front 

Slate  ca  the  reservoir  and  the  rear  end  vertical 
ues  of  the  said  stove,  substantially  as  shown 
L13SJ  32,^  specified.    In  illustration  of  my  Invention, 
the  aforesaid  drawings  represent  a  cooking  atove 
having  an  oven,  A,  a  culinary  boiler  or  hot  wa- 
ter reservoir,  B,  arranged  opposite  to  the  rear 
upright  side  or  end  d  of  the  oven,  and  an  exit 
floe,  fi  E',  extended  fnnn  the  central  vertical ! 
flue  K  of  sold  stove  at  a  point  below  the  top  of  ' 
the  oven,  under  or  across  the  bottom  g  of  the 
reservoir,  and  from  tbcnce  up  olon^  the  rear  u> 
right  side  of  said  boiler  or  reservoir  to  the  drait 
p^w  I.   For  the  purpose  of  allowing  the  boiler  | 
to  heat  more  readily,  a  portion  of  the  rear  end  | 
vertical  plate  of  said  stove  Is  removed,  so  as  to  j 
uncover  the  upper  porljon  of  the  rear  end  ver- ! 
Ileal  flues,  and  the  front  of  the  boiler  is  attached  i 
to  the  rear  of  said  flues,  in  the  manner  shown 
and  described  In  my  re-lasued  patent  of  July  34,  i 
1866.   Between  the  inner  side  of  the  boiler  B ' 
and  the  rear  end  vertical  fiues  E  and  L  L',  a  | 
plate  mav  be  employed,  indicated  by  dotted  line ! 
«  u.   The  object  of  this  plate  is  as  follows:  It 
has  been  ascertained  by  experience  that  when, 
during  the  use  of  the  oven  for  baking  piuposes, 
alarge  quantity  of  cold  water  is  suddenly  poured 
into  the  reservoir  and  there  is  nothing  between 
the  front  of  the  boiler  and  gases  of  combustion 
passine  through  the  rear  end  vertical  flues,  the 
neat  of  the  sara  gsses  will  be  so  much  absorbed 
by  the  reservoir  as  tosenslbly  cool  the  oven  and 

9% 


Interfere  with  the  process  of  baking.  Toobvlato 
this,  I  employ  the  thin  plate  w  u,  puced  between 
the  front  of  the  reservoir  and  the  said  rear  end 
vertical  flues,  and  which,  while  It  allowi  snffl* 
dent  heat  to  peas  through  it  to  aid  In  heating 
the  holler,  protects  the  »nont  thereto  from  the 
direct  impact  of  the  gases  of  combustion  and 
preserves  an  equable  heat  In  the  oven.  Incase 
the  said  plate  is  dispensed  with,  the  inner  side 
J  of  the  said  boiler  will  form  a  part  of  the  lateral 
rear  casing  of  the  said  rear  end  vertical  flues, 
and  will  be  heated  by  direct  contact  with  the 
gases  of  combustion  aa  they  pass  down  and  up 
the  same.  M  Is  the  Are  box,  and  N  and  R  the 
top  and  bottom  fiues  of  said  stove.   The  opera- 
tion of  my  said  invention  Is  as  follows;  a  flre 
being  kindled  In  the  fire  box  M,  and  the  damper 
Q  at  the  top  of  the  oven  being  open,  ao  as  to  allow 
of  a  direct  draft,  the  gases  of  combustion  from 
the  said  flre  box  will  pass  down  the  middle  ver- 
tical flue  K,  through  the  exit  passage  F  and  exit 
flue  £  E',  to  the  smoke  pipe  I,  heating  the  coo- 
tents  of  the  reservoir  in  its  passage  tfaroush  the 
exit  flue,  as  aforesaid.   By  this  mode  of  con- 
struction I  am  enabled  to  obviate  what  baa  been  [ 
heretofore  the  greatest  objection  to  reservoir 
stoves  of  this  class,  namely:  that  the  reservoirs 
would  not  heat  wiUi  a  direct  draft.   It  will  also 
be  observed  that,  by  this  device  of  construcUng 
the  exit  passage  below  the  ti^  of  the  oven,  I  can 
at  the  same  time  by  a  direct  draft  heat  the  rear 
side  of  the  oven  and  the  reservoir,  instead  of 
wasting  the  heat  by  carrying  It  directly  to  the 
chimney.  When  the  damper  Q  is  closed,  for  the 
puri>ose  of  heatine  the  oven,  the  gnscs  of  com- 
bustion will  pass  down  the  side  vertical  flues 
L  L'  and  under  the  bottom  of  the  oven,  return* 
ing  through  a  central  horizontal  flue  to  the  cen- 
tral vratlou  flue  K,  from  which  they  pass 
through  the  exit  flue  E  E',  as  aforesaid.   I  am 
aware  that  cooking  stoves  have  been  in  use  in 
which  the  reservoir  has  been  incased  or  inclosed 
on  all  sides  except  the  top  by  a  kind  of  cxjianded 
flue,  through  which  the  gases  of  combustion  are 
made  to  pass.  The  advantages  of  my  plan  over 
this  device  are  twofold:  first,  it  is  much  more 
economical,  requiring  far  less  material  and  la- 
bor to  construct  it;  uid,  second,  by  con^ninv 
the  heat  and  gases  of  combustion  to  a  smafl 
siiaceat  the  bottom  and  rear  of  the  reservoir,  the 
contents  thereof  will  be  much  more  effectually 
heated  than  where  the  products  of  combustion 
are  admitted  to  an  extensive  flue  space  and  per- 
mitted to  rise  and  expend  thdr  heat  at  or  neu 
the  top  of  the  reservoir." 

The  claims  of  the  patent,  the  first  4  only  of 
which  are  alleged  to  have  been  infringed,  areas 
follows:  "1.  A  diving  flue  cooking  stove  with 
the  exit  flue  so  constructed  as  to  Inclose  on  the 
sides  and  bottom  Uie  culinary  boiler  or  hot 
water  reservoir  B.  fl.  A  diving  Que  cooking 
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store  with  the  exit  flue  constructed  across  the 
bottom  and  up  the  rear  upright  side  of  the  cu- 
lioary  boiler  or  hot  water  reserrnir  B.  8.  A 
diTtng  flue  cooking  stove  constructed  with  an 
exh  passage,  F,  below  the  top  of  the  oven,  and 
u  exit  flue  E  E',  In  combination  with  an  un- 
cased reservoir,  B,  attached  to  the  rear  of  tlie 
store,  and  placed  just  above  such  exit  passage, 
and  so  arranged  that  the  gases  of  combustion, 
in  passing  through  such  exit  flue,  will  impinge 
upon  or  come  in  direct  contact  with  said  reser- 
voir, sulKtnntinlly  as  and  for  the  purposes  here- 
inbefore specifled.  4.  An  exit  passage,  F,  con- 
structed m  the  rear  of  a  diving  flue  cookine 
stove  and  below  the  top  of  the  oven,  in  coml^ 
[137]  nation  with  an  uncased  reservoir,  B,  attached 
to  the  rear  of  the  stove,  the  bottom  of  which 
reservoir  is  also  below  the  top  of  the  oven,  and 
so  arranged  that  the  gases  of  combustion  will 
come  in  contact  with  and  heat  such  reservoir 
br  a  direct  draft  from  the  fire  box  to  the  smoke 
pipe.  5.  In  a  cooking  stove  wherein  the  rear 
end  vertical  plate  or  a  portion  of  the  same  has 
been  removed  for  tlie  purpose  of  heating  a  res- 
ervoir placed  in  the  rear  thereof,  the  shield 
plate  w  ^c,m  combination  with  the  uncased  res- 
ervoir B  and  the  rear  end  vertical  flues  E,  L, 
and  L',  substantially  as  and  for  the  purposes 
hereinbefore  described  and  specified." 

The  defendant's  stove  has  8  flues  and  an  exit 
passage  below  the  top  of  the  oven,  and  a  reser- 
voir the  bottom  of  which  is  below  the  top  of  the 
oven;  but  no  part  of  the  rear  end  vertical  plate 
is  removed  so  as  to  allow  the  gases  of  com- 
bustion to  come  into  direct  contact  with  the 
front  of  the  reservoir,  nor  is  any  such  plate  em- 
ployed as  the  plate  u  u  of  the  patent,  out  there 
b  a  dead  air  space  between  the  rear  plate  of  the 
flue  and  the  front  of  the  reservoir.  The  exit 
flue  is  not  a  narrow  one,  carried  across  the  mid- 
dle of  the  bottom  of  the  reservoir,  as  in  the  pa- 
tent, but  the  products  of  combustion,  on  leav- 
ing the  flue  space,  pass  into  a  chamber  beneath 
the  reservoir,  the  area  of  which  is  co-extenaive 
with  the  cntke  surface  of  the  bottom  of  the  res- 
ervoir; and  the  vertical  passage  out  of  such 
chamber  is  not  one  outsi(fe  of  ue  rear  of  the 
reservoir,  but  is  one  In  and  throurii  the  body 
of  the  reservoir,  and  removable  with  it.  In  view 
of  the  earlier  patents  put  In  evidence,  we  are  of 
opinion  tliat  the  4  claims  in  question  must  be 
limited  to  a  structure  In  which  the  front  of  the 
reservoir  has  no  air  space  in  front  of  it,  and  in 
which  the  exit  flue  does  not  expand  into  a  cham- 
ber at  the  bottom  of  Uie  reservoir  and  in  which 
the  vertical  port  of  the  exit  fine  does  not  pass 
up  through  the  reservoir.  Under  this  construc- 
tion, there  is  no  Infringement  of  No.  8815. 

Claim  1,  in  requiring  that  the  exit  fiue  shall 
inclose  on  the  sides  and  bottom  the  reservoir, 
requires,  in  the  language  of  the  text  of  the  spec- 
ification, that  it  shall  extend  down  the  front, 
under  the  bottom  and  up  the  rear  of  the  rescr^ 
voir;  and  it  does  not  admit  of  an  air  space  In 
front  of  the  reservoir;  nor  Is  It  limited  to  what 
Is  called  a  low  down  boiler  or  reservoir.  The 
Getz  patent  of  1840  shows  an  e:dt  flue  passing 
under  the  bottom  and  up  the  rear  side  of  a  res- 
ervoir. The  Spaulding  or  Paris  patent  of  1868 
shows  a  diving  flue  inclosing  the  bottom  and 
Mu  of  the  sides  of  a  reservoir. 

Claim  2  Is  not  limited  to  a  low  down  boiler  or 
naerroir.  If  a  stove  with  an  exit  flue  con- 
110  U.  &  U.  S.,  Book  38. 


structed  across  the  bottom  and  up  the  rear  up- 
right side  of  a  boiler  or  reservoir  existed  before, 
there  was  nothing  patentable  in  applying  gudi 
construction  to  a  diving  flue  stove.  The  com- 
bination of  exit  flue  and  reservoir  with  which 
claim  8  is  concerned  has  no  patentable  relation 
to  the  arrangement  of  the  internal  flues  of  the 
stoves.  The  Getz  patent  of  1840  shows  an  exit 
flue  extending  across  the  bottom  and  up  the 
rear  upright  side  of  a  boiler.  In  tlie  Stewart 
patent  of  1859  the  products  of  combustion  en- 
ter a  chamber  under  the  reservoir  and  thence 
pass  ofF  by  s  pipe  embraced  within  the  walls  of 
the  reservoir.  The  exit  flue  of  claim  3  must, 
therefrae,  be  limited  to  one  which  passes  under 
the  bottom  of  the  reservoir  without  expanding 
Into  a  chamber  substantially  co-extensive  with 
the  area  of  the  bottom  of  the  reservoir,  as  in  the 
defendant's  stove  and  in  the  Stewart  patent  of 
1850;  and  also  to  one  In  which  the  escape  pipe 
is  outside  of  the  rear  wall  of  the  reservoir  and 
not  within  the  reservoir,  as  in  the  defendant's 
stove  and  in  the  Stewart  patent  of  1869. 

Claim  8  adds  to  claim  3  only  the  feature  of 
having  the  exit  passage  or  exit  orifice  into  the 
exit  mie  below  the  top  of  the  oven.  There  is 
no  patentable  relation  between  the  combination 
of  exit  flue  and  reservoir  and  the  location  of  the 
exit  passage  with  reference  to  the  oven,  in  view 
of  the  state  of  the  art.  In  the  Stewart  patent  of 
1850  the  exit  opening  was  on  a  level  with  the 
top  of  the  oven  and  led  into  a  chamber  under 
the  reservoir.  In  the  Spaulding  or  Paris  patent 
of  1858,  and  in  the  Bussey  patent  of  1865,  the 
bottom  of  the  reservoir  was  below  the  top  of  the 
oven.  There  was  no  Invention  in  causing  the 
gases  to  act  on  a  low  down  reservoir  In  the  same 
way  in  which  they  had  acted  before  on  an  ele- 
vated reservoir;  and  no  invention  in  lowering 
the  exit  opening  to  correspond  with  the  depres-  [i39] 
sion  of  the  reservoir,  even  though  the  incidental 
effect  was  to  heat  by  a  direct  dmf t,  at  the  same 
time,  the  reservoir  and  the  rear  side  of  the  oven. 

Claim  4  adds  to  claim  3  only  the  feature  of 
heating  the  reservoir  by  a  direct  draft  from  the 
fire  box  to  the  smoke  pipe.  This,  however.  It 
only  a  statement  of  tne  effect  produced  In  a 
structure  made  according  to  the  first  three 
claims.  In  the  Getz  patent  of  1840  and  in  the 
Stewart  patent  of  1659  the  exit  pipe  was  In  the 
rear  of  the  reservoir,  and  the  gases  were  brought 
into  contact  with  the  bottom  of  the  reservoir, 
and  it  was  heated  by  a  direct  draft.  There  is 
really  nothing  in  claim  4  beyond  what  is  found 
in  claim  8. 

The  specification  of  No.  142038  is  as  follows: 
"Our  invention  relates  to  that  class  of  cooking 
stoves  in  which  a  water  reservoir  is  situated  at 
the  rear  end  of  the  stove;  and  it  consists  in  the 
arrangement  of  the  reservoir  upon  an  extended 
support  at  the  rear  of  the  stove,  so  that  an  air 
chamber,  opening  at  Its  top  into  the  air  of  the 
room,  is  left  between  the  back  plate  of  the  stove 
and  the  front  of  the  reservoir,  thereby  protect- 
ing the  front  of  the  same  from  becoming 
burned  out  by  being  in  direct  contact  with  the 
heat  from  the  fire.  It  also  consists  In  a  broad 
sheetflue  arranged  under  thereservoir,theheated 
air  for  which  enters  through  a  small  passage  in 
the  back  plate  of  the  stove,  and,  after  circula^ 
ing  in  said  flue,  passes  out  through  the  small* 
opening  in  the  rear  tiiereof,  all  as  more  fully 
hereinafter  set  forth.  •  •  •  Figure  1  is  a 
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longitudliial  verttcal  section  of  oar  store;  Pig- 
ore  if  Is  a  tranaverse  vertical  section  of  the  same 
through  the  water  reserroir;  Figure  8  Is  a  plan 
view  of  the  reservoir;  and  Figure  4  is  a  m>nt 
Tiew  of  the  sheet  flue  under  ue  bottom  of  the 
feservoir.  A  represents  the  top  plate  of  the 


FfB  I 


■tove,  B,  is  the  oveu;  C.  the  water  reservoir; 
D,  the  center  one  of  the  three  flues  of  the  stove; 
ud  E,  the  exit  flue,  located  in  the  rear  of  the 
reservoir  C.  Tbis  reservoir  is  located  upon  a 
■upport  therefor,  which  extends  rearward  from 
a  point  about  half  vraj  between  the  top  and  bot- 
tom plates  of  the  stove,  and  whidi  may  either 
be  attached  to  or  form  part  of  the  stove,  and  a 
■heet  flue,  Ot,  Is  provided  in  the  same  under  the 
bottom  of  the  reservoir  C.   The  heat,  entering 

[1401  tills  flue,  passes  through  the  small  center  pos- 
Mge  a  m  the  stove  back  L  It  is  there  spread 
and  retained  under  the  reservoir  nnUl  it  gradu- 
ally ascends  through  the  small  passage  or  exit 
flue  E.  By  this  construction,  the  rapdd  exit  of 
the  heated  air  from  imder  the  reservoir  is  pre- 
vented, and  the  heat,  being  retained  under  the , 
bottom  of  the  reservoir,  causes  the  water  in  the  i 
same  to  become  hot  in  a  short  time.  The  reser- 

[1411  voir  0  is  so  arranged  with  respect  to  the  back 
plate  I  <tf  the  stove  that  an  air  space,  b,  commu- 
nicating with  the  air  of  the  room  at  the  top,  is 
left  between  the  front  of  the  reservoir  and  the 
back  plate.  By  this  means  the  outside  air  will 
pass  down  between  the  back  plate  and  front  of 
the  reservoir  and  prevent  the  front  of  the  reser- 
voir from  burning  out,  whidi  would  be  the  case 
If  the  parts  were  in  direct  contact,  especially 
when  the  water  In  the  reservoir  becomes  low. 
In  the  ordinary  method  the  fiamc  is  made  to 
strike  directly  upon  the  front  surface  of  the  res- 
ervoir, thereby  rendering  it  liable  to  crack  while 
replenishing  with  cold  water  upon  the  heated 
plates.  The  opening  a  in  the  back  plate  I  of 
the  stove  is  of  the  same  width  as  the  center 
flue  D,  and  the  [ffoducts  of  combustion  pass 
through  said  opening  Into  the  sheet  flue  O, 
which  thus  has  a  contracted  entrance  and  a 
a  contracted  exit  When  ludng  the  direct  draft  , 


,  the  damper  d  of  the  cwnter  flue  D  is  turned 
down  ward  and  rests  against  Uu  back  oven  plate, 
as  shown  bv  the  dotted  lines  in  Figure  1.  At 
such  times  the  heat  passes  down  the  center  flue 
D  of  the  back,  through  the  opening  a  in  the 
back  plate  I,  Into  the  sheet  flue  O  under  tlie  bow 
torn  of  the  reservoir,  and  out  ot  the  exit  flue  B. 
When  the  Indirect  cuaft  is  used,  the  diamper  d 
occupies  the  position  shown  In  Figure  1,  and  at 
such  times  the  faeat  passes  down  ue  usual  side 
flues  and  under  the  bottom  of  the  oven  to  the 
front  of  the  stove,  where  It  turns  into  the  cen- 
ter flue  D  and  passes  Inck  tiirough  the  opening 
a  to  the  sheet  flue  Q  under  thebottom  of  the 
reservoir  and  out  of  the  exit  flue.  With  a  stove 
thus  constructed,  the  reservoir  is  heated  almost 
entirely  from  the  bottom,  and  the  heat  acts  upon 
;  the  enure  surface  of  the  bottom  of  the  reservoir, 
and  when  the  reservoir  is  but  partially  flUea 
there  is  no  danger  of  the  heat  actine  against, 
and  burning  out,  the  top  part  of  the  nont  side 
of  the  reservoir.  We  do  not  claim  under  tills 
patent  a  flue  shell  and  rear  central  extension 
that  is  detachable  from  the  stove  body  by  means 
of  hooks  on  the  one  and  catches  or  pins  on  the 
other,  nor  do  we  spedflcally  claim  a  reservoir 
with  a  flue  In  Its  rear,  as  these  elements  of  in- 
vention an  the  subject  of  a  separate  applicatioD 
for  a  patent,  now  pending;  neither  do  we  wish 
to  be  understood  as  claiming  the  arrangement 
of  the  resci*voir  and  flues  for  heating  tlic  same 
in  front  of  the  Are  box  of  the  stove,  as  shown 
in  our  patent  of  May  8,  1873,  No.  138682." 

The  claims  of  No.  1421138  arc  3  iu  uumticr,  as 
follows,  and  the  infringement  of  both  is  admit- 
ted: "1.  The  combination  with  the  liack  plate  [1 
1  of  the  cooking  stove  A,  of  the  reservoir  C,  ar- 
ranged on  a  support  about  midway  between 
the  top  and  bottom  plates  of  the  stove,  and  the 
air  chamber  b  between  the  stove  back  and  res- 
ervoir front,  open  at  the  top  and  communicat 
ing  with  the  air  In  tlie  room,  substantially  aa 
and  for  the  purposes  set  forth.  2.  The  combi- 
nation, with  the  stove  A  and  reservoir  C,  of  the 
small  opening  a,  the  sheet  flue  0  under  the  en- 
lire  bottom  of  the  reservoir,  and  the  sinflJl  exit 
passage  or  pipe  E,  all  substantially  as  and  for 
the  purposes  herein  set  forth." 

The  point  of  invention  in  claim  1  is  in  so  ar- 
ranging the  reservoir  as  to  have  an  air  space  be- 
tween the  front  plate  of  tiie  reservoir  and  the 
back  plate  of  the  stove,  to  a  su£Bcient  extent  to 
prevent  the  flame  from  striking  against  the  up- 

rr  part  of  the  front  plate  of  the  reservoir,  which 
would  do  if  the  upper  part  of  the  back  plate 
of  the  stove  were  cut  away,  and  there  were  no 
such  air  space.  It  is  the  upper  part  of  the  front 
side  of  the  reservoir  which,  as  the  specification 
states,  is  liable  to  be  burned  out  by  the  direct 
action  of  the  flame,  as  the  water  in  tlie  reservoir 
is  lowered.  In  the  McDowell  patent  of  1871  all 
the  upper  part  of  the  reservoir  Is  protected  by 
an  air  space,  open  at  the  top,  between  the  res- 
ervoir and  the  stove. 

The  point  of  invention  in  claim  2  Is  to  take 
the  gases  through  a  small  opening  into  a  broad 
sheet  flue  under  the  bottom  of  a  reservoir  and 
out  through  another  small  opening  in  the  rear, 
so  that  they  will  circulate  in  the  broad  flue  ana 
act  on  the  entire  surface  of  the  bottom  of  the 
reservohr.  The  Stewart  patent  of  1859  shows 
the  same  arrangement  with  an  elevated  reser- 
yoir,  but  tiiere  u  no  invention  In  applying  it  to 
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a  low  down  ranrrolr.  The  TU&mj  patent  of 
1868  ihowB  the  same  trraogement  with  a  low- 
down  reatXToir. 

The  spedflcation  of  No.  143984  Baya:  "  The 
nature  at  our  Inventioa  consists  in  the  construo- 
tfan  and  arrangement  of  a  cooking  Btove  with 
a  IXMlable  base  pan  or  flue  ahell,  and  the  meana 
tw  attaching  the  same,  aa  will  be  hereinafter 
iDore  follj  set  forth  *  •  •  Figure  1  la  a 
Iragitudiuil  vertical  section  of  our  improved 
[1431  cooing  stove;  Figure  2  is  a  aide  view  of  the 
rear  end  of  the  same;  Figure  S  is  a  plain  view 
of  a  loose  cover  or  plate  for  the  base  pan;  and 
Figure  4  is  a  perspective  view  of  the  portable 
base  pan  or  flue  shell.  A  rewesents  the  main 
bating  oven  of  the  atove;  B  la  the  top  flue;  B 
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B",  the  vertical  and  horizontal  side  flues;  C  is 
the  center  flue;  D  is  the  base  pan  or  flue  shell; 
E,  the  exit  flue  passing  up  the  rear  side  of  the 
11441  reservoir;  F  is  the  reservoir;  Q,  the  warming 
closet;  H,  the  damper;  I,  the  flre  diamber;  and 
J,  the  division  plate.  When  mine  the  direct 
draft,  the  damper  H  occupies  a  Tine  parallel 
with  the  back  plate  of  the  main  oven,  hanging 
down  in  the  center  flue  of  the  back  part  of  the 
stove.  At  such  time  the  products  of  combustion 
pasa  from  the  Are  chamber  I,  along  the  top  flue 
B  and  down  the  center  flue,  between  the  back 
oven  plata  and  the  division  plate  J,  into  the  base 
pan  and  out  of  the  exit  flue  £.  When  using 
the  indirect  draft  the  damper  H  occupies  the 
position  shown  In  Figure  1.  At  such  time  the 
products  of  combustion  pass  over  the  top  oven 

Slate  flue  B,  and  down  the  vertical  end  flues  B', 
ito  corresponding  flues  at  the  bottom,  making 
the  turn  into  the  center  flue  of  the  bottom  at  C, 
through  aaid  bottom  center  flue,  into  and 
through  the  rear  center  flue,  through  the  divis- 
ion pute  J,  Into  the  base  pan  flue  D,  and  out  of 
exit  flue  E,  so  that,  whether  using  the  director 
indirect  draft,  the  reservoir  is  heated  only  oQ  its 
bottom  surface.  The  base  pan  D  Is  made  sep- 
arate from  the  stove,  and  provided  on  each  doe 

uou.s. 


with  a  hook  [vojection,  a,  to  be  fastened  on  a 

Sin,  b,  projecting  from  the  side  of  the  stove, 
ly  this  means  the  base  pan  can  readily  be  at- 
tached and  detached,  and  when  attached  it  flta 
in  the  upper  end  and  forms  the  top  of  the  warm- 
ing oven  Q.  K  represents  a  plate  with  two  boil- 
er boles  In  it,  which  can  be  used  when  thexe^ 
ervoir  Is  removed  or  should  become  broken  tn 
shipment,  thus  converting  It  Into  a  sii  hole 
stove.  It  is  our  purpose  to  insert  a  loose  cen- 
ter piece  between  the  boiler  holes  In  the  plate 
E,  so  that  an  ordinary  wash  boiler  can  be  used 
on  said  plate,  if  desired.  The  novelty  of  this 
Invention  consists  in  the  portabili^  of  the  re^ 
ervoir  base  pan  D  and  In  the  wanning  closet  at> 
tachment,  whereby  we  economize  space  in  ship- 
ment, and  whereby  repairs  can  be  nude  at  a  ver^ 
small  cost  and  by  unskilled  workmen,  as  all  the 
attachments  will  be  shipped  separate  from  the 
body  of  the  stove,  and  mounted  after  they  reach 
their  destination.  Should  the  reservoir  become 
broken  in  shipment  or  otherwise,  the  plate  K 
can  be  used,  thus  converting  it  into  a  six  hole 
stove,  upon  which  an  ordinal  wash  boiler  can 
be  used  in  case  of  emergeiu^.  The  front  bot- 
tom comer  of  the  reservoir  rests  upon  a  strip,  d, 
attached  to  the  division  plate  J,  which  thus  en- 
tirely shuts  ofl  the  air  space  at  the  bottom.  By 
means  of  the  base  pan  flue  D  extending  imder 
the  Vhole  bottom  of  the  reservoir  F  and  the 
space  between  the  reservoir  and  the  division  [148 
plate  J,  the  reservoir  becomes  heated  only  on  ita 
bottom  surface,  where  there  will  always  be 
water.  If  any  in  the  reservoir  at  all.  The  exit 
flue  E  passes  up  ttirough  and  forms  part  of  the 
reservoir  F  at  the  back  or  rear  side,  as  shown. 
We  do  not  claim,  under  this  specification,  the 
combination  of  the  reservoir  with  the  back  of 
the  stove  when  an  air  space  open  at  the  top  is 
left  between  the  two,  as  seen  In  the  drawings, 
nor  do  we  claim  the  sheet  flue  under  the  reser- 
voir in  the  shell  D,as  both  of  these  arrangements 
are  the  subject-matter  of  a  separate  application 
for  a  patent,  now  pending." 

The  claims  of  No.  142934  are  8  In  number, 
as  follows,  and  the  infringement  of  all  of  them 
is  admitted:  "  1,  The  detachable  base  pan  or 
flue  shell  D,  attached  to  the  body  at  a  point  near 
the  center  of  the  back  plate  of  the  stove,  by 
meana  of  hooks  a  a  cast  on  the  base  pan,  and 
pins  &  &  on  the  stove  body,  substanUally  for  the 
purposes  herein  set  forth.  8.  The  portable  res- 
ervoir F,  with  flue  E  In  the  rear  side.  In  com- 
bination with  the  portable  base  pan  or  flue  shell 
D,  substantially  as  and  for  the  purposes  herein 
set  forth.  8.  The  combination,  with  a  three  flue 
stove  having  damper  H  arranged  as  deathbed, 
of  the  portable  base  pan  or  flue  shell  D  and 
warming  closet  Q,  all  substantially  as  and  for 
thepurposes  herein  set  forth." 

llie  Tiffany  patent  of  1 869  shows  a  low  down 
reservoir  at  the  rear- of  a  three  flue  stove,  and  a 
wanning  closet  below  the  reservoir.  The  gases 
pass  from  the  flue  space  into  a  base  pan  or  cham- 
ber which  is  Immediately  below  the  reservoir, 
and  forms  the  top  of  the  warmiiig  closet.  The 
flue  by  which  the  gases  escape  nom  the  base 
pan  is  In  the  rear  of  the  reservoir  and  ts  remov- 
able with  it.  The  Tiffany  stove,  having  three 
flues,  must  have  a  damper  to  open  and  close  the 
middle  flue.  The  specfflcation  of  the  TifFany 
patent  states  that  the  reservoir  and  the  warming 
closet  an  capable  of  being  attadied  to  and  de- 
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tached  from  the  stove,  so  that  the  stove  Is  com- 
plete without  them  andtuey  arc  complete  with- 
out being  attached;  and  it  also  stales'  that  thcj 
may  be  attached  to  the  stove  bj  lugs  or  Looks, 
either  cast  in  the  back  of  the  stove,  with  a  cor- 
respoudiog  eye  in  the  side  of  the  case  surround* 
[1461  ^S^^^  reservoir,  or  in  the  top  and  side  of  the 
reservoir,  or  the  hook  and  the  eye  may  be  re- 
versed. A  detachable  bajse  pan  eziEted  before, 
and  hearths  and  ash  pans  existed  attached  bv 
lugs  and  hooks  in  the  same  way  as  Uie  defend- 
ant's base  pan.  A  portable  reservoir  was  old, 
with  an  escape  pipe  or  flue  forming  a  part  of 
the  reservoir.  A  damper  for  the  imdcUe  flue 
was  old.  A  warming  closet  below  a  base  pan 
and  that  below  a  reservoir  were  old.  In  view  of 
the  state  of  the  art,  there  was  no  invention,  in 
claim  1  of  the  patent,  in  using  to  attach  the  base 

Ean  old  mode  used  in  attacliing  other  pro- 
ing  parts  of  the  stove.  Claim  2  is  merely 
an  aggregation  of  parts  and  not  for  a  pa- 
tentable eomuination,  there  being  no  patentable 
relation  between  a  portable  reservoir  with  a  flue 
In  Its  rear  side  and  the  existence  or  portability 
of  a  base  pan  beneath  it.  In  claim  8  there  fs 
merely  an  aggregation  of  parts,  there  being  no 
patentable  mation  between  a  damper  for  the 
middle  flue  of  a  three  flue  stove,  and  the  exist- 
ence or  portabUity  of  a  base  or  the  existr 
ence  of  a  warming  doeet. 

The  decree  <^  Hie  Circuit  Qmr(i*raseraed,teitk 
cmU  in  this  court  to  the  Exeeltior  Manufactur- 
ing Company  on  both  aj>peal$,  and  Vte  eate  it  re- 
manded to  Vie  Circuit  dmrt,  wUh  direction  to  dic- 
mita  the  InU,  vitfi  costs. 
True  copy.  Test: 

James  U.  AfeKonner,  derk,  Bup.  Court,  U.  8. 


UHTTED  STATES.  Appt., 
«. 

SAMUEL  O.  LAWTON. 

(See  8.  a,  Reporter's  etL,  145-161.) 

Seeotery  of  uarpiut  on  tax  adU—conttruetion  <^ 
j£t— right  tfelaimaTU—catefoUouied. 


r-itytiUTic,  Hi'i'l  f  iL- r."iif>ilii  III  I'll- r lit  rmC'^d  States, 
Joi-  the  Biirn  of  J  IJi  'I,  irinlersoLtLuB  J  ol  the  Act  of 
Jiiue  7,  iM'-,  cli,  f^,  )['■  H IT) (tailed  tbe  Actof  Feb- 
niury  e.  ItttW,  ..fi.  ^'1.  r;  Stat,  at  L..  eWi.  the  tax,  pen- 
ally, Intert-atau'l  ii'-i-di'ififEjltftft).  Kfi  money  was 
paf(L  Tha  Unltfl  SiiLti'h  tiji'k  piis-icaMimi  the  land 
Bjad  Ipased  It  bihI  ufu-i  -vHnlH  jiii  but  Qfty  acres 
lor  JI30,  uniliT  Ihf  Avt  June  8,  1^72.  ch.,  31(7,  IT 
fifat-utl..  m  Theliirj'l  hh.^  imt  rcrfi^Tiied.  Ap- 

f 'VicaUcm  by  its  owner  was  mado  to  ibe  beurctary  of 
he  Treasury  tot  the  SfBSJSO  surplus,  and,  no  action 
being  taken  thereon,  he  sued  in  the  Court  of  dalma 
to  recover  that  snm ;  held,  that  he  was  entitled  to 
teoover IL 

2.  Whether  seotJon  12  of  the  Act  of  June  7, 1863,  ob. 
98,  UStat  at  L.,  122,  in  regard  to  the  dispoflitlon  of 
ona  half  of  the  proceeds  of  the  subsequent  leases 
andsales  of  land  struck  off  to  the  UnitedStatOiata 
Bale  for  the  non-payment  of  ttie  tax,  applies  to  the 
land  In  this  case,  quart, 

8.  No  question  as  to  the  disposition  of  such  pro- 
oeeds  can  ulTeottlie  right  of  the  claimant  In  this  case 
to  the  1889.80. 

i.  The  ruUnai  In  U.  8.  r.  Taylor,  IM  U.  B.,  216 
CZXVL],  apidlwl  to  this  case. 

[No.  1187.] 

avUmOUA  Jan.  4,  J384.  Bedded  Jan  tl,  I8S4. 
•Head  notes  by  Mr.  Justice  Blatchiobd. 
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APPEAL  from  the  Court  of  Claims. 
The  history  and  facta  of  the  case  appear 
in  the  opinion  of  the  court. 

Meure.  S.  F.  PhilUpa,  SolMtor-Qen.  and 
John  8.  Btair^  for  appellant. 

Mmrt.  Wm.  E.  Earle  and  J.  J.  DofUng- 
ton,  for  appellee. 

Mr.  </t»tw!«BIatchford  delivered  the  opin-  [140] 
ion  of  the  coiut: 

In  this  case,  the  appellee  recovered  a Judg^ 
ment  in  the  Court  of  Claims  against  the  United 
States  for$939.90.  ThatcourtfoundthefoUow- 
ing  facta:  f n  1837,  James  Stoney,  of  South  Cno- 
Una  died,  leavtngawfll,  which  was  duly  proved 
and  contained  the  following  provision:  "  The 
other  equal  part  or  share  01  my  personal  prop- 
erty, charged  and  charj^ble  wiui  the  payment 
of  naif  of  the  anid  annuity  to  my  beloved  wife, 
Elizalieth,  together  with  all  the  lands  I  possess 
on  the  South  side  of  Broad  Creek  on  the  Island 
of  Hilton  Head,  I  give  and  devise  unto  each 
person  or  persons  as  I  shall  hereafter  appoint 
my  executor  or  executors,  to  and  to  the  use  of 
them  or  him,  my  executor  or  executors,  their 
heirs  executors  and  assigns,  upon  the  trust,  nev- 
ertheless, and  to  and  lor  the  intent  and  pur- 
pose hereinafter  expressed  and  declarol  of  and 
concerDiuf  the  same;  that  is  to  say,  upon  trust 
for  the  sole  benefit  of  my  beloved  daughter, 
Martha  8.  Barksdalc,  for  and  during  her  nat- 
uml  life,  free  from  the  debts,  contracts  and  en- 
gat^incDts  of  any  husband  to  whom  she  may 
be  allied,  or  theclaimsof  hiscreditors;  and  up- 
on the  death  of  my  said  daughter,  Martha  S. 
Barksdale,  it  is  my  will,  intention  and  desire 
that  the  trusteeship  above  created  in  my  exec- 
utor or  executors  over  the  said  part  of  my  real 
estate  and  personal  property  shall  immemately 
dissolve  and  expire;  and  if  my  said  daughter, 
Martha  S.  Barksdale,  shall  have  any  lawful  is- 
sue living  at  the  time  of  her  death,  then  I  give 
and  dcvisie  Uie  «i!d  part  of  my  real  and  person- 
al property  to  such  issue,  him,  her  or  them  and 
their  heirs  forever,"  A  tract  of  land  known 
as  the  Hill  Place.  In  St.  Luke's  Parish,  South 
Carolina,  was  a  part  of  the  estate  so  devised. 
Martha  S.  Barksdale,  named  in  the  will,  entered  r  140-1 
into  possession  of  the  Hill  Place,  under  the  de- 
vise,  and  continued  in  possession  until  dispos* 
sessed,  in  consequence  of  the  tax  sale  herein- 
after mentioned.  After  the  mnking  of  the  will 
she  became  the  lawful  wife  of  Joseph  A.  Law- 
ton.  The  appellee  is  her  lawful  and  only  liv- 
ing issue.  In  November,  1862,  the  direct  tax 
commissioners  of  the  United  States  assessed  a 
direct  tax  on  the  Hill  Place,  amounting  to 
and  in  December,  1873  (a  mistake,  probably, 
for  1863),  it  was  sold  for  non-payment  of  the 
tax.  The  amount  of  the  tax,  penalty,  interest 
and  costs  was  ^170.60.  The  property  was  struck 
off  for  the  United  States  by  the  tax  commis- 
sioners, for  the  sum  of  |1,100,  and  a  tax  cer- 
tificate, which  is  now  on  file  in  the  olflce  of  the 
Commissioner  of  Internal  Revenue,  was  issued 
therefor,  but  no  money  was  paid,  the  tax  com- 
missioners bovine  hid  in  the  property  for  the 
Uuitol  States.  The  board  of  tax  commission- 
ers took  possession  of  the  land  in  the  name  of 
the  United  States,  and  from  time  to  time  leased 
the  same.  The  ambunt  realized  from  the  leas- 
ing does  not  appear.  The  United  States  is 
still  in  possession  of  fifty  acres.  The  remainder 

110  u.  s. 


Digitized  by 


Google 


HUX  T.  S13M0K. 


iBi-isa 


wu  sold  at  public  sale,  in  December.  1876,  for 

S180,  under  the  proTiaions  of  the  Act  of  Jiuu 
,  eh.  887,  17  Stat  at  L.,  880.  No  appU- 
cation  under  that  Act  and  the  Acts  supplement' 
ary  thereto,  for  redemption  of  the  property,  was 
ever  made.  It  does  not  appear  that  the  appellee 
crer  parted  with  his  lnt««st  in  the  remainder  of 
the  tract,  except  as  dispossessed  by  the  tax  sale, 
or  that  he  ever  assisned  his  right  to  receive  the 
surplus  remaining  irom  the  purchase  money. 
Hra.  Lawton  died  in  April,  1880.  It  does  not 
appear  that  during  her  lifetime  any  demand  was 
made  upon  the  Treafliiry  for  the  surplus.  In 
Xflj,  18^  the  appellee  applied  to  the  Secre- 
tary of  Treasun  for  any  surplus  proceeds 
of  the  sale  which  might  be  In  the  Ireasuiy. 
Ko  action  was  taken  uereon,  and  nothing  baa 
been  paid  to  the  appellee  on  such  application. 

We  think  that  this  case  is  govenied  by  the 
rulings  of  this  court  in  IT,  8.  v.  Ti^ftor,  104  U. 
6.,  316  [XXVI.,  721].  In  that  case  the  land 
■old  for  the  non-payment  of  the  tax  was  sold  to 
a  person  who  paid  the  purchase  mon^  to  the 
United  States  and  the  surplus  proceeds  were  in 
tbe  Treasury.  It  was  held  that  the  provision 
of  section  w  of  the  Act  of  August  S,  1861,  ch. 
45,  12  Stat,  at  U,  293,  in  regard  to  the  surplus 
of  the  proceeds  of  sale,  was  not  repealed  by 
anything  In  section  IS  or  any  other  section  of 
the  Act  of  June  7,  1863,  ch.  08,  12  Stat,  at  L., 
423.  It  was  also  held  that  the  Courtof  Claims 
bad  jurisdiction  of  a  nilt  for  such  lutoceeda 
when  the  applicatioD  to  the  Secretary  of  the 
Treasury  and  the  bringing  of  the  suit  therefor, 
both  of  them,  occurred  more  than  ^Ax  years 
after  the  sale  for  the  non-payment  of  the  tax. 

The  present  case  differs  from  the  Taj/lor  Ccm 
oa\y  in  thia,that  the  land  was  in  this  case  bought 
in  1^  tbetax  commissioners  for  the  United  States 
and  DO  money  was  paid  on  the  sale.  It  vrasso 
boiu^t  in  for  a  sum  which  exceeded  by  $929.- 
60  the  tax,  penalty,  interest  and  costs.  This 
was  done  under  the  authority  of  section  7  of 
the  Act  of  June  7,  1863,  as  amended  by  tbe  Act 
of  Februaiy  6,  1863,  ch.  21,  12  Stat,  at  L.  640, 
which  authorized  the  commisslonera  to  bid  off, 
for  the  United  States,  land  sold  for  the  tax  at  a 
mm  not  exceeding  two  diirds  of  its  assessed 
value,  unless  some  person  should  bid  a  higher 
mm,  and  also  provided  that  at  a  sale  any  land 
which  might  be  selected,  under  the  direction  of 
the  President,  for  government  use,  might  be  bid 
In  by  the  commissioners,  under  the  direction 
of  the  President,  for  and  struck  off  to  the 
United  States.  The  land  in  the  present  case 
having  been  struck  off  for  and  bid  in  for  the 
United  States  at  the  mm  of  $1,100,  we  are  of 
opinion  that  the  surplus  of  that  sum,  beyond 
the  $170.60  tax,  penalty,  interest  and  costs, 
must  be  regarded  as  being  in  the  Treasury 
of  the  United  States,  under  tbe  provisions  of 
section  86  of  the  Act  of  1861,  for  the  use  of  the 
ovrner,  in  like  manner  as  if  it  were  tbe  surplus 
of  purchase  money  received  by  the  United 
States  from  a  third  person  on  a  sale  of  the  land 
ISO]  to  such  peraon  for  the  non-payment  of  the  tax. 
It  was  unnecessary  to  go  through  any  form  of 
paying  money  out  of  tlu)  Treasury  to  any  officer 
and  then  paying  it  in  again  to  be  held  for  the 
owner  of  the  land.  But,  so  far  as  such  owner 
is  concerned,  the  surplus  money  is  set  aside  as 
his  as  fully  as  if  It  bad  come  from  a  tliird  per- 
son.  If  a  third  person  had  bid  $1,099  in  this 

110  u.  s. 


case,  there  would  have  been  a  miplus  <rf 
$928.60  paid  into  the  Treasurv,  and  held  for 
the  owner.  It  can  make  no  difterence  that  the 
United  States  acauired  the  property  by  bidding 
$1  more.  To  withhold  the  surplus  from  the 
owner,  would  be  to  violate  the  &ui  Amendment 
to  the  Constltutioa  and  to  dq>rive  him  d  hla 
property  without  due  process  of  law  or  to  taka 
his  property  for  pubUc  use  vrithout  Just  com- 
penaatlon.  If  he  affirms  the  propriety  of  sell- 
mg  or  taking  more  than  enough  of  hu  land  to 
pay  the  tax  and  penalty  and  interest  and  costs, 
and  applies  for  tne  surplus  money,  he  must  re* 
ceive  at  lea;M  that 

The  appellants  rely  very  much  on  the  provlB> 
Ions  of  section  13  of  the  Act  of  1868,  which  re- 
quire that  one  half  of  the  proceeds  of  subsequent 
leases  and  sales  of  land  struck  off  to  the  United 
States  at  a  sale  for  the  non-payment  of  the  tax, 
shall  be,  under  certain  circumstances,  paid  to 
the  State  In  which  the  land  lies;  and  contend 
that  those  provisions  apply  to  the  land  in  this 
case  bought  in  under  the  Actof  186S.  Theview 
urged  Is,  that  If  the  United  States  pays  to  tbe 
appellee  the  $939.60,  and  to  tbe  State  one  half 
of  the  proceeds  of  subsequent  leases  and  sales 
of  the  land,  they  will  pay  out  more  than  the 
surplus  of  the  proceeds  of  the  original  sale.  It 
is  not  necessary  to  determine  whether  section 
12  of  the  Act  of  1662  applies  to  the  land  in  this 
case,  even  if  It  would  be  proper  to  do  so  in  a 
case  where  the  State  Is  not  represented,  as  a 
claimant  to  the  proceeds  of  leases  and  sales.  No 
question  as  to  the  disposition  of  such  proceeds 
can  properly  affect  the  right  of  the  appellee  to 
tliis  surplus  money.  His  claim  is  to  the  surplus 
money  arising  on  the  original  sale,  and  not  to 
any  proceeds  of  any  dealing  with  the  land  by 
the  United  States  uterwaros. 

The  application  made  to  the  Secretary  of  the 
Treasury  for  the  surplus  not  having  been  com- 
plied with,  the  appellee  was  entitled  to  bring 
this  suit,  as  on  an  Implied  contract  to  pay  over 
themrplus.  It  not  Daving  been  paid  to  the 
trustees  under  the  will  or  to  the  life  tenant, 
tbe  appellee,  as  remainder  man.  Is  clearly  en- 
titled to  It 

2?ts  judgmetU  ^Ou  (hurt  qf  Claim  ii 


nrueoopr.  Test: 

James  H.  HcKenner,  Clerk,  Bup.  Oouit,  V,  BL 


EDHOND  J.  HART,  P^,  in  Sir., 
«. 

MABION  SANSOM  et  ai« 

(Bee  B.     Beporter'a  ed.,  lU-Ul) 

Former  at^udieation—wit  to  remote  dend  M» 
UUe— effect  of  tenice  by  publication. 

*L.  A  decree  of  a  state  court  for  the  removal  of  a 
cloud  upon  the  title  of  land  within  the  State,  ren- 
dered B^nst  a  oltlsen  of  another  State,  who  has 
been  olted  by  pubUoaUon  onljr,  as  directed  by  the 

•Head  notes  hy  Mr.  JteiMM  Qbat. 


NOTi.— ServlM  of  noUee  to  apfpeor  and  iUfendt 
when  neeeaaarv  to  voMdltv  ofaiudgmeTU.  See  note  to 
HoUinssworth  v.  Barbour.  20  U.  S.  (4  Pet).  M. 

ConuvtAverunofSwlgmenii.  See  note  to  Bk.  of  u. 
S.  T.  Beverlr.  42  U.  8.  (1  How.),  181. 

EOmpAou  Moment.  SeenobtoA^pden  v.  Nlx- 
oo.  45  uTs.  allow.),  W. 
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SnPBBlCB  COCBT  OF  TEX  ITinTED  STATES. 


Oct.  Tebm, 


Iml  Btatute*,  la  no  bur  to  u  Action  by  blm  in  the 
fjUmilt  Court  at  the  tJDitsd  BMm,  ta  noann  Uu 
mni  ■ffalut  tbe  pUnUff  la  the  fomm  vtOL. 

HAn  tha  title  tbenof,  brousbt  In  a  eouit  of  the 
Bhto  In  -wttoh  fhe  land  ls,jwSnrt  W..  H.  tndotben, 
a«  petition  aUwod  thar«r!^ejMted 
unlawfaUy  wlthbeiil  hmsm&ii  fromuaii  tbat  s. 


ton  County  as  aforesaid,  are  fraudaleat  and 
void,  and  tbat  the  said  pretended  claims  and 
deeds,  and  each  and  all  of  Uiem.  cast  a  cloud 
upon  the  title  of  the  plaintiffs;"  and  praying 
"That  they  have  judgment  that  the  cloud  upon 
the  title  of  the  plainurts,  created  by  tbe  several  [i 


MA  up  taua  fretecded  claim  cr  tto*  to  fiHi  Und ; '  deeds  aforesaid,  be  remored.  and  that  the  said 


:  defendanta  b«1d  rvoorded  devdg  there 
til,  irfalob  vera  fraudulent  and  Told ;  and  that  the 
pnteodsd  olalma  and  deeda  caat  a  cloud  upon  the 
nialntiira  title.  Due  aai-vloe  was  nude  on  the  other 
oafcndanti :  and  a  dttitloii  to  Tito  waa  a  Miaen 
w  anothor  stato,  wn  putilistaed  as  dCrevted  tnr  the 
local  jtatiite«,  Ail  tb«  defendants  frara  defaulted  1 
■ad,  iipoTi  a  writ  of  fnouliT-,  tbe  juir  found  that  S. 
dai  mcd  tbe  Ian  d,  but  Sad  no  U  Ua,  or  nuord  or  oth- 
onrlaa,  and  letuntod  a  verdict  for  the  platatfll. 
JUdnaeat  was  rendered  tbat  tho  plRlnllT  recovor 
tbe  land  at  ike  drrfendants,  ftH'T  tli:H  ih^:  .U  wli  roM- 
tJoned  In  tbe  petlUon  be  cacceled  and  arniilled,Bn<1 
tbe  cloud  tberebr  removed,  and  tor  catiis,  and  tbat 
execntlOD  iHue for  tlm  coals;  beld,  that  thi^  Judi 


VU  uo  bar  to  an  actJoa  by  K,  In  tba 
{No.  058.] 

fi^wit"((fd  Jfin.  t,  ISSi.   Decidsd  Jan.  SI,  1834. 

F ERROR  lo  the  Circuit  Courtof  the  lT(n>d 
States  fur  tbe  Noilliera  Dialricr,  of  Tpsfi.s. 
The  hislury  Hiid  Uwl's  of  tlie  CBse  uppctir  in 
the  opinion  of  the  court, 

Meufa,  H.  J.  Leroy  and  W.  HaJlett  PhJl- 
Um,  for  t^alntlff  In  entw. 
Jfr,  A,.  B.  Lrtiirnpt  fordefattdmtt  la  emr. 

[1621  J^ftiea  Omf  HSfBSmf^  ^  SfMm  of 

Uie  court  r 

Tills  is  a  writ  of  flrepr  iOed  out  by  Bdmoud 
J.  Hnrt,  a  ntizen  of  I!idulslflna,  to  reverse  a 
judgment  rendered  s^ntDStlilm  in  Uie  Circuit 
Court  of  the  United  States  for  Ihe  Northern  Dis- 
trict of  TcKna,  in  an  action  bmn^^lit  by  him 
afffiiiist  AEurioD  Snnaom  ami  the  hi'ira  i\t  law  of 
TliomhsM.  Lt'n^Ut'.dliwn-"  of  Tesas,  lo  rcraver 
■  tnicl  of  laud  in  Joliusoii  Ctnjiily.in  ilmt 
of  Tbich  they  bad  dispossessed  liim. 

JLL  Ibfi'.  tttol.  Hart  proved  his  title,  under  a 
pMt^  tnm  the  Hepublfc  of  Tsiaa  to  Lcn^e 
Udi  deed,  with  general  coTcnacts of  warraaty 
frmja  Lcnguc,  daiod  August  le,  1846.  and  both 
tecorded  on  DcceniT'er  0,  nnd  il  appeared 

that  tba  defendant  Suu^nrn  hM  p(i.'<!^L>^^iiin  of 
Qie  Isnd,  under  a  lease  from  the  other  defcud- 
Ipts  and  as  their  tenant 

The  defendants  o{Fer^  Id  evidence  the  record 
via  judgment  rendo^by  thcDiBirielCiUlztof 
Jijhnson  County,  On  Aufost  24,  upon  a 
petition  fled  Jane  11, 1873,  by  t]ie  heira  at  law 
of  Lenj^uc.wbo  died  IntfiSlate Novembers,  38^5, 
against  Virgil  Wilkcrson,  OriamLoi  IViPscy  unA 
sevt-ral  flhtr  ptrsijjif ,  and  l[jirt;  nllciiiii/r  ILrit 
WiikerBon  ejected  the  plninliSs  from  iUisiand, 
and  unlawfully  withheld  posaession  tlicrcof 
from  them  ;  that,  on  October  29.  1870,  the  de> 
fendant  Dorsey,  by  deed,  duly  rccorfbilj  crin- 
vc^cd  to  BOme  of  Ulc  othi;r  defemiuiils  Lhrni 
Willtersfin  anrl  IJ[in,  llircft  foiirtli&of  slir  l  ui'l, 
resiTviug  in  tl^iit  deed  llic  remuinin.;  (■  hj  iIi  i, 
himself^  and  Lliat  other  deeds,  partii  tilm  ly  s^^•^ 
forth,  of  parts  of  llie  land  were  ailerward^  lunde 
to  the  rest  of  sueh  oilier  defccdRula,  and  rc- 
eordi'd;  iliai  the  defendant.  Hart,  "setiupRorae 
pretc^iidi  d  t  lidm  and  title  to  Ri!d  land/'  andtliat 
"The  dtfendant,  Wllkerson.  is  a  naked  trcs- 
pae&er  upon  the  land  of  the  plointiffsj  and  that 
the  several  other  defrndocts'  kto^  deeds, 
which  E^pmt  upoiitlwi«coalQfclsediof  JFpbQ'  jjilaintilb'  title. 
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deeds  and  each  and  all  of  them  be  declared  null 
and  void,  and  be  canceled  and  discharged  of 
record ;  and  that  the  title  of  the  plaintiffs  in  and 
to  said  premises  and  every  part  thereof  may  he 
confirmed  and  established  as  watnat  said  de- 
fendants and  each  and  every  of  them  and  all 
persons  claiming  through  or  under  them,"  and 
for  a  writ  of  possession,  dama.cfes  and  costs. 

That  record  also  showed  the  issue  and  due  serv- 
ice of  citations  to  all  the  defendants  except 
Dursey  and  Hart;  the  issue  of  a  citation  direct* 
ing  the  sheriff  to  serve  Hart,  being  a  citizen  of 
Louisiana,  by  publication,  and  tbe  sheriff's  re- 
turn showing  the  execution  of  the  citation  by 
such  publication  in  a  newspaper  of  tbe  county 
four  successive  weeks  before  the  return  day; 
and  a  like  service  by  publication  on  Dorsey,  a 
citizen  of  New  York. 

That  record  further  showed  a  default  of  all 
thedcfi  lulants;  and  that,  upon  a  writ  of  inqnlry, 
the  jury  assessed  damages  against  Dorsey  antd 
Hart;  found  as  facts  the  issue  of  the  patent  to 
League  and  tbe  title  of  the  ;daintiffs  as  his  heirs, 
that  Hart  claimed  said  land,  and  that  a  deed 
was  made  by  Dorsey  and  recorded,  as  alleged 
in  the  petition,  but  that  Hart  and  Dorsey  re- 
spectively had  no  title,  of  record  or  otherwise: 
and  returned  a  verdict  for  the  plaintiffs,  and 
that  they  recover  the  land  descrioed  in  tbe  pe- 
Ution. 

That  record  finally  showed  a  Judgment  that 
the  plaintiffs  recover  of  the  defendants  the  prem- 
ises described,  and  that  the  scveial  deeds  in  the 
plaintiffs'  petition  mentioned,  be  and  the  same 
are  hereby  annulled  and  canceled  and  for 
naught  held,  and  the  cloud  -thmhy  removed, 
and  for  costs;  and  that  execution  issue  for 
costs. 

The  circuit  court  sgalnst  tbe  plaintiff's  objec- 
tion,  admitted  the  JudKment  in  evidence,  in- 
structed the  jury  that  it  devested  the  plaintiff 
of  his  title  to  the  land,  and  directed  a  verdict 
for  the  defendants. 

The  plaintiff,  deriving  his  title  under  a  deed 
with  covenants  of  general  warranty  from 
League,  Is  entitled  to  maintain  this  action 
against  League's  heirs,  who  are  estopped  by 
those  covenants,  unless  the  former  judgment  m 
tlic  action  brought  by  them  in  tlio  state  court 
hns  adjudicated  the  title  as  between  them  and 
tlie  present  plaintiff.  It  is,  iherciore,  necessary 
to  consider  the  nature  and  effect  of  that  judg> 
ment 

Tlio  petition  combined,  In  accordance  with 
the  practice  prevailing  in  that  State,  an  action 
in  the  nature  of  ejectment  to  recover  possession 
of  the  land  and  a  suit  in  equity  to  remove  a 
cloud  upon  the  plaintiff's  title;  and  the  service 
by  publication  was  in  the  form  authorized  by 
tlie  local  statutes  against  non-residents.  1  Pas- 
clial.  Dig.  of  Laws  of  Texas,  4th  ed.,  art.  35. 

Tlie  petition  alleged  that  WItkerson  was  In 
possession  and  that  the  other  defendants,  ex- 
cept Hart,  held  recorded  deeds,  which  were 
fraudulent  and  void  and  cast  a  cloud  upon  the 
But  as  to  Hart,  it  did  not  al- 

^     nor.  8. 
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1^  that  he  was  In  possession  or  was  In  privity 
with  the  other  defendants,  or  that  he  held  any 
deed,  but  only  that  he  set  up  some  preteodra 
claim  and  title.  And  the  verdict  finds  that  he 
claimed  the  land  but  had  no  title  of  record  or 
otherwise  therein.  The  judgment  is  that  the 
plaintiffs  recover  the  land  of  the  defendants 
and  that  the  deeds  mentioned  In  the  petition  be 
and  arc  annulled  and  canceled,  and  the  cloud 
thereby  removed,  and  for  costs;  and  execution 
is  awnrded  for  costs  only,  and  not  for  any  writ 
or  process  in  the  nature  en  a  writ  cdf  possession 
or  habere  faeioi. 

It  is  difficult  to  see  how  any  part  of  tliat  judg- 
ment, except  for  costs,  is  applicable  to  Hart;  for 
that  part  wbich  is  for  recovery  of  Dossesaion  cer- 
tainly cannot  apply  to  Hart,  who  was  not  in 
possesion;  and  that  part  which  removes  the 
cloud  upon  the  plaintiffs'  title  appears  to  be  lim- 
ited to  tne  cloua  created  by  the  deeds  mentioned 
In  the  petition,  and  the  petition  does  not  allege, 
and  the  verdict  negatives,  that  Hart  held  any 
deed. 

But  if  there  Is  any  judgment,  except  for  costs, 
against  Hart,  it  is,  upon  the  moat  liberal  con- 
MmctioR,  only  a  decree  removing  the  cloud 
created  by  his  pretended  claim  of  title  and  is  no 
bar  to  the  present  action. 

Generally,  if  not  universally,  eauity  jurisdic- 
tion is  exercised  in  personam  ana  not  in  rem, 
and  depends  upon  the  control  of  tlie  court  over 
the  parties,  1^  reason  of  their  presence  or  resi- 
dence, and  not  upon  the  place  where  the  land 
Ues  in  regard  to  which  relief  is  sought  Upon 
a  bill  for  the  removal  of  a  cloud  upon  title,  as 
upon  a  bill  for  the  specific  performance  of  au 
[ISSl  agreement  to  convey,  the  decree,  unless  other- 
wise expressly  provided  by  statute,  is  clearly 
not  a  judgment  in  rem,  establishing  a  title  in 
land,  but  operates  injpertonam  omy,  bv  re- 
straining the  defendant  from  asserting  his  cLUm, 
and  directing  him  to  deliver  up  his  deed  to  be 
canceled,  or  to  execute  a  release  to  the  plaintiff. 
Langdell,  Eq.  PL,  2d  ed.,  sees.  48, 184;  Mateie 
V.  WatU.  6  Cranch,  148;  OrUm  v.  Smith,  18 
How.,  263  [59  U.  S  ,  XV.,  808];  Fawfowr  v. 
Freeman,  20  Tex.,  334. 

It  would,  doubUess,  be  within  the  power  of 
the  State  in  which  the  land  lies  to  provide  by 
flatuie  that,  if  the  defendant  ia  not  found  within 
the  jurisdiction  or  refuses  to  make  or  to  cancel 
a  deed,  this  should  be  done  in  his  behalf  by  a 
trustee  appointed  by  the  court  for  that  purpose. 
FdeJi  V.  Ili^ipcr,  118  Mass.,  02;  Agerv.  M-urray, 
105  U.  S.,  126,  132  [XXVI.,  942,944].  Butfn 
•uch  a  case,  as  in  the  ordinary  exercise  of  lis 
jurisdiction,  a  court  o(  equity  acta  <np«raimam, 
by  compelling  a  deed  to  be  execute!!  or  can- 
■celed  by  or  In  behalf  of  the  party.  It  has  no 
inherent  power,  by  the  mere  force  of  Its  decree, 
to  annul  a  deed  or  to  establish  a  titie. 

In  the  judgment  In  question,  no  trustee  to  act 
4n  behalf  oi  the  defendant  was  appointed  by 
the  court,  nor  have  we  been  refeired  to  any 
statute  authorizing  such  an  appointment  to  be 
tnade.  The  utmost  effect  which  can  be  attrib- 
uted to  the  judgment,  aa  B«ainst  Hart,  ia  that 
of  an  ordinary  decree  for  toe  removal  by  him 
as  well  as  by  the  other  defendants,  oi  a  cloud 
upon  tiie  plaintiff's  titie. 

Such  a  decree,  being  inperaonam merely,  can 
only  be  supported  against  a  person  who  ia  not 
«  atizen  or  nddent  oi  the  State  In  which  It  ia 
110  C.  8. 


rendered,  by  actual  service  upon  him  within  Its 
jurisdiction;  and  constructive  service  by  publi- 
cation in  a  newspaper  is  not  sufficient.  The 
courts  of  the  State  might,  perhaps,  fe^  bound 
to  give  effect  to  the  service  made  as  directed  by 
its  statutes.  But  no  court  deriving  its  authority 
from  another  government  will  recognize  a 
merely  constructive  service  as  bringing  the 
person  within  the  jurisdiction  of  the  court. 
The  judgment  would  be  allowed  no  force  in 
the  courts  of  any  other  State;  and  it  is  of  no 

Cter  force,  aa  against  a  citizen  of  another 
B,  In  a  court  of  the  United  States,  though 
held  within  the  State  in  whldi  the  judgment  [156] 
was  rendered.  HoUingmorOi  v.  Baiixmr,  4  Pet., 
466.  475;  BoneeU  v.  Oke,  S  How.,  836;  Biid^ 
Y.  HW«mf,9WaU.,81{ir76U.S.,XIX..820T; 
KnowteSY.Gai-Liffht  Cb.,19  Wall.,  58  [86U.  8., 
XXII.,  70];  I^nnoyer  v.  Jffeff.  95  U.  S..  714 
[XXIV.,  5651.  See.  also.  SehibtlM  t.  Weiten^ 
Mb,  L.  R.  6'Q.  B.  165;  OUv  erxSeea,  L.  R.  6 
P.  D..  106.  '  "»v 

T/ie  Circuit  Court  having  ruled  and  inUrueUd 
tliejury  otJienciee,  iti  JudomeTttmuttbemarteA 
and  t/ie  COM  remanded,  mm  direeUomloa^andt 
the  verdict  and  to  order  a  new  trial. 
True  copy.  Test: 

James  H.  HcKenner*  Clerk,  Sup.  Oouxt,  7.  BL 


UKITED  STATES,  On  tiie  Relation  of 
Oeouqe  B.  Chandler,  Plff.  in  Err., 
«. 

COUNTY  COMMISSIONERS    OP  THE 
COUNTY  OP  DODGE. 

«9ee  S.  C  Baporter'a  ed.,  168-182.) 

Bridge,  tcAm  a  work  t(f  internal  improvement 
munieip(U  bond*  to  aid— tax. 

*A  w«gon  bridge  across  the  Platte  River  fs  a  wtak 
of  iaternal  liDprovemeat,  within  themeaainff  of  the 
Statute  of  'S'ebraska  of  February  15, 18G0;  and  that 
statut«  makes  It  the  clutr  of  County  Commisstoners 
to  levy  a  tax  on  the  taxable  property  within  a  pre- 
cinct m  whose  behalf  bonds  have  been  issued  under 
that  statute  to  aid  in  oonstructioy  such  a  biidira, 
mtfflcient  to  pay  the  annual  interest  on  the  bODds, 
sad  without  regard  to  any  limit  impoaed  by,  or 
voted  lnaoconlanoewlth,oaapter9oxtlieltonsea 

Statutes  of  uaa. 

[No.  1286.1 

8itbmiUedJan.A,m4.  IkAded  Jan.  tl,  1S84, 

Pr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebmska. 
The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court 

Messre.  Wm.  H.  Manner,  X*ewi«  A. 
GrofT,  and  Carroll  S.  Hontfomary,  for 
plaintl£f  in  error. 

Mr.  Wm.  Marihfcll,  for  defendants  In  er^ 
ror. 

Mr.  Justiee  Gmy  deUvered  the  opinion  of 

the  court: 

This  Is  a  writ  of  error  to  reverse  a  judgment 
of  the  Circuit  Court  of  the  United  States  for 
the  District  of  Nebraska,  denying  a  peremptory  [  j  57] 
writ  of  mandamxu  to  command  uie  Coun^ 
Commiadonen  of  the  County  of  Dodge,  In  the 
State  td  Nebraska,  to  levy  a  special  tax  upon 

'  •Bead  note  tvlA'>  Out. 
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the  taxable  property  within  Fremont  Precinct 
ft  local  subdlTldon  of  that  countj,  to  pay  and 
mXSaty  two  judgments  obtainedby  the  petitioner 
Against  the  coun^,  In  that  court  upon  interest 
coupons  attached  to  bonds  tssuecl  by  the  Coun- 
ty Commissioners  in  behalf  of  the  precinct  on 
September  1,  1871,  under  the  Statute  of  Ne- 
braska of  February  IS,  1860,  for  the  purpose  of 
building  a  wagon  bridge  across  the  Platte  River 
in  that  prednct  and  purchased  by  the  petitioner 
In  good  faith,  in  the  usual  course  of  buBtDess, 
and  without  notice  of  any  defects  or  infirmities; 
each  of  which  Judgments  provided  that  they 
ihould  be  paid  by  such  a  levy. 

To  an  alternative  writ  of  mandamua,  alleging 
ttte  facts  above  stated,  the  County  Commission- 
ers filed  an  answer  ailing  tliat  the  bonds, 
wUchwere  signed  and  sealed  the  County 
Conunladoners,  were  In  this  form: 
*'  United  States  of  America,  State  of  Nebraska: 

It  is  hereby  certified  that  Fremont  Precinct, 
In  Uie  Coim^  of  Dodge,  in  the  Slate  of  Nebras- 
ka, is  Indebted  unto  the  bearer  in  the  sum  of 
il,000,  payable  on  or  before  twenty  years  after 
date,  with  Interest  at  the  rate  of  ten  per  cent 
per  annum  from  date.  Interest  payable  an- 
nnallT  on  the  presentation  of  the  proper  cou- 
pons nereunto  annexed.  Prlndpai  p^able  at 
the  oflice  of  the  County  Treasurer,  in  Fremont, 
Dodge  County,  Nebraska;  interest  payable  at 
the  Ocean  National  Bank,  In  the  City  of  New 
York. 

This  bond  is  one  of  a  series  issued  in  pur- 
fuance  of  and  in  accordance  with  a  vote  of  the 
electors  of  said  Fremont  Precinct  at  a  special 
•lection  held  on  the  Uth  d^r  of  November, 
A.  D  1870,  at  which  time  the  xoUowlng  propo- 
sition was  submitted: 

'  Shall  the  Countv  Commissioners  of  Dodge 
County,  Nebraska,  usue  their  special  bonds  on 
Fremont  Precinct,  in  said  county,  to  the  amount 
not  to  exceed  $50,000,  to  be  expended  and  ap> 
propriated  by  the  County  Commissioners,  or  as 
much  thereof  as  Is  necessary  In  buDdiug  a 
wagon  bridge  across  the  Platte  River,  in  said 
168]  precinct;  said  bonds  to  be  made  payable  on  or 
before  twenty  years  after  date,  b^rtng  Interest 
at  the  rate  often  per  cent  per  annum,  payable 
annually  f  which  proposiUon  was  duly  elected, 
adopted  and  accepted  by  a  majority  of  the 
electors  of  said  prednct  voting  In  favor  of  the 
propodtlon. 

And  whereas,  the  Smith  Bridge  Company  of 
Toledo,  Ohio,  have  entered  into  a  contract  with 
said  Coun^  Commissioners  to  furnish  the  nec- 
essary materials  and  to  build  and  construct  said 
bridge  referred  to  in  the  foregoing  proposition. 

Therefore,  this  bond,  with  others,  Is  issued  in 
pursuance  thereof,  as  well  as  under  the  provis- 
ions of  an  Act  of  the  Legislature  of  the  State  of 
Nebraska,  approved  February  15.  A.  D.  1869, 
entitled  *  An  Act  to  Enable  Counties,  Cities  and 
Precincts  to  Borrow  Money  on  their  Bonds  or 
to  Issue  Bonds,  to  Aid  in  the  Constructlou  or 
Completion  of  Works  of  Internal  Improvement 
in  this  State,  and  to  Legalize  Boiuu  Already 
Issued  for  Such  Purposes.' 

In  witness  wherera,  we»  ttia  said  County 
Commlsslonen  d  said  Dodge  County,  have 

hereunto  set  our  hands,  this  dw  of  , 

A.  D.  1871." 

The  answer  further  alleged  that  the  propo* 
dtitm  to  vote  the  bonds,  mirailtted  to  Bnav^ed 


uptM  hj  the  voters  of  the  precinct,  contained  a 
prorlriw  that  the  tax  levied  in  any  one  yea 
diould  not  exceed  one  mill  oo  a  dollar  of  the 
valuation  of  the  taxable  property  within  the 
prednct,  and  was  entered  on  tlie  records  of  the 
coun^;  and  that  a  tax  of  one  mill  had  since  been 
annually  levied.  A  general  demurrer  to  the  an- 
swer was  oveiTulea  by  the  drcuit  court,  and 
judgmeut  entered  accordingly;  and  thereupon 
this  writ  of  error  was  sued  out 

The  decision  of  this  case  depends  uwm  the 
peculiar  provisions  of  the  statutes  of  Nebraska, 
and  an  examination  of  those  stetutes  leaves  us 
In  no  doubt  how  It  should  be  decided. 

la  the  Revised  Statutes  of  1866,  the  Mb  chap- 
ter, concerning  county  comml8sloners,contaliied 
the  followingproviBions: 

"  See.  10.  Tnw  said  c(Hnml88ioner8  shall  have 
power  to  submit  to  the  people  of  the  county,  at 
any  regular  or  special  election,  the  question 
whether  the  county  wiU  borrow  money  to  aid 
In  the  construction  of  public  buildings,  the 
question  whether  the  county  will  aid  or  con- 
struct anv  road  or  bridge,  or  to  submit  to  the 
people  of  the  county  any  question  involving  an  [ig 
extraordinary  outlay  of  moner  by  the  county; 
and  said  ctnnmlssionera  may  aid  any  enterprise 
designed  for  the  benefit  of  the  county  as  aiore- 
said,  iriienever  a  majority  of  thepet^le  Qxenat 
shall  be  in  f^vor  oi  Uie  propodtion  •&  provided 
Id  this  section. 

Sec.  20.  When  county  warrants  are  at  a  de- 

Ereciated  value,  the  said  commissioners  may, 
I  like  manner,  submit  the  question  whether  a 
tax  of  a  hi^er  rate  than  tiiat  provided  by  law 
shall  be  levied;  and  in  all  cases  when  an  addi- 
tional tax  Is  laid.  In  purAiance  of  a  vote  of  the 
people  of  the  county,  for  the  special  purpose  of 
repaying  borrowed  money,  or  of  constructing 
or  ordaininff  to  construct  any  road  or  bridge,  or 
for  aiding  m  any  enterprise  contemplated  by 
the  preceeding  section,  such  q)ecial  tu  shall  be 
paid  in  money  and  in  no  other  manner. 

Sec.  SI.  The  mode  of  submitting  questions  to 
the  people,  contemplated  by  the  lost  two  sections 
shaD  be  the  followmg;  the  whole  question,  in- 
duding  the  sum  to  be  raised  or  the  amount  of 
the  tax  desired  to  be  levied  or  the  rate  per  an- 
num, and  the  whole  regulation,  including  the 
time  of  its  taking  effect  or  having  operation,  If 
it  be  of  a  nature  to  be  set  forth,  and  the  peosl^ 
of  its  violation.  If  there  be  one,  Is  to  be  pub- 
lished at  least  four  weeks  In  some  newspaper 
published  in  the  county.  If  there  is  no  such 
newspaper  published,  the  publication  is  to  be 
made  by  being  posted  up  In  at  least  one  of  the 
most  public  places  In  each  election  precinct  la 
the  county  and  in  all  cases  the  notices  shall 
name  Uie  time  when  such  question  will  be  voted 
upon,  and  the  form  in  which  tia  question  shall 
be  taken;  and  a  copy  of  the  qoesUon  submitted 
shall  be  posted  up  at  each  place  of  voting  dur- 
ing the  day  of  election. 

Sec.  33.  When  the  question  submitted  in- 
volves the  borrowing  or  expenditure  of  money, 
the  propctfition  of  the  question  must  bo  accom- 
panied by  a  provision  to  lay  a  tax  for  the  pay- 
ment thoeof  in  addition  to  tiie  usual  taxes  un- 
der section  16  of  this  chapter;  and  no  vote  adopt- 
ing the  question  proposed  shall  be  valid,  unless 
it  ukewfse  adopt  the  amount  of  tax  to  be  levied 
to  meet  the  liaUU^  Incurred, 
Sec.  28.  The  rate  (tf  tax  to  be  kvied  In  pur- 

^     110  u.  s. 
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foance  of  tbe  last  four  sections  of  this  chapter 
sbsU  in  no  case  exceed  three  mills  on  tbe  dollar 
of  Qi9  countT  Taluation  in  one  year.  When  the 
object  is  to  borrow  money  to  aid  in  the  ercc- 
1160]  Qf  public  buildings,  the  rate  shall  be  auch 
as  to  pay  the  debt  in  ten  years;  when  tbe  object 
is  to  coostruct  or  aid  in  constructing  any  road 
or  bridge,  the  annual  rate  shall  not  exceed  one 
mill  on  a  dollar  of  tlic  valuation;  and  any  spe> 
ciol  tax  or  tiixes  levied  in  pursuance  of  this 
chapter,  becoming  delinquent,  shall  draw  the 
same  rate  of  interest  as  ordinary  taxes  levied  in 
pursuance  of  the  revenue  laws  of  this  Terri- 
tory." 

But  the  Statute  of  February  15,  1869,  as 
amended  by  a  Statute  of  March  8, 1870,  and  un- 
der which  the  bonds  in  question  were  issued, 
provides  as  follows: 

"  Sec.  1.  Any  county  or  city  in  the  State  of 
Nebraska  is  hereby  authorized  to  issue  bonds 
10  aid  in  the  construction  of  any  railroad,  or 
otlicr  work  of  internal  improvement,  to  an 
amount  to  be  determiQed  by  the  county  com- 
luiasionera  of  such  county  or  the  city  council 
of  such  citT,  not  exceediDg  ten  per  centum  of 
tbe  asscssea  valuation  of  all  taxable  property  in 
said  county  or  city;  Prodded,  the  county  com- 
missioners or  ci^  council  shoJl  flrst  submit  the 
question  of  the  issuing  of  such  bonds  to  a  vote 
of  tbe  legal  voters  of  said  county  or  city,  in  the 
manner  provided  by  chapter  9  of  the  Revised 
Statutes  of  the  State  of  Nebraska,  for  submitt' 
ing  to  the  i^eople  of  the  county  the  question  of 
borrowing  money. 

t^ec.  2.  The  proposition  of  tbe  question  must 
be  accompanied  by  a  provision  to  levy  a  tax  an- 
Duntly  for  the  payment  of  the  interest  on  said 
bonds  as  it  bt-comes  due;  Provideii,  That  an 
additional  amount  shall  be  levied  and  collected 
to  pay  tbe  principal  of  said  bonds,  when  it  shall 
become  due.  Andprotided,  Further,  that  no  tax 
shall  be  levied  or  collected  to  pay  aay  of  the 
principal  of  said  bonds  until  the  year  1880. 

Sec.  8.  The  proposition  shall  state  the  rate  of 
Interest  such  bonds  shall  draw,  and  when  the 
principal  and  interest  shall  be  made  payable. 

Sec.  5.  It  shall  be  the  duty  of  the  proper  offi- 
cers of  such  county  or  city  to  cause  to  be  an- 
nually levied,  collected  and  paid  to  the  holders 
of  such  bonds  a  special  tax  on  all  taxable  prop- 
erty within  said  county  or  city,  sufUcienttopay 
tbe  annual  interest  as  the  same  becomes  due; 
and  when  the  principal  Ot  said  bonds  becomes 
due,  such  officers  shall  in  like  manner  collect  an 
[161]  additional  amount  sufhcient  to  pay  the  same  as 
it  becomes  due;"  with  certain  restrictioDS  as  to 
tlie  amount  to  be  levied  and  collected  in  any 
one  year  towards  payment  of  tbe  principal. 

See.  6.  Any  county  or  dty,  which  shall  have 
Issued  ith  bonds  in  pursuance  of  this  Act,  slmll 
be  estopped  from  pleading  want  of  considera- 
tion therefor;  and  the  proper  officers  of  such 
county  or  city  may  be  compelled,  hymmdamus 
or  otherwise,  to  levy  the  tax  herein  provided  to 
pay  the  same. 

Sec.  7.  Any  precinct  in  any  organized  county 
of  this  State  snail  have  the  privilege  of  voting 
to  aid  works  of  internal  improvement,  and  be 
entitled  to  all  the  privileges  conferred  upon 
countieaand  cities  by  theprovisiousof  this  Act, 
and  in  such  esse  the  precinct  election  shall  be 
governed  in  the  same'manner  as  is  provided  in 
this  Act,  so  for  as  the  same  is  applicable,  and 
110  V.  s. 
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the  county  commissioners  shall  issue  special 
bonds  for  such  precinct,  and  the  tax  to  pay  the 
same  shall  be  levied  upon  the  property  witbin 
the  bounds  of  such  precinct.  Such  precinct 
bonds  shall  be  the  same  as  other  bonds,  but 
Bhall  contain  a  statement  showing  the  special 
nature  of  such  bonds." 

Under  either  statute,  tbe  submission  of  the 
question  to  the  people  must  bo  accompanied  by 
a  provision  to  levy  a  tax.  But  whereas,  the 
Statute  of  1866  provided  that  no  vote  adopting 
the  question  proposed  should  be  valid  unless  it 
likewise  adopted  the  amount  of  tax  to  be  levied 
to  meet  the  liability  incurred,  and  that  when 
tbe  object  was  to  construct  or  aid  in  construct- 
ing any  road  or  bridge,  tbe  annual  rate  should 
not  exceed  one  mill  on  a  dollar  on  the  valuation; 
the  Statute  of  1869,  as  amended  by  the  Statute 
of  1870,  omits  both  these  provisions,  and  per* 
emptorily  enacts  that  tiie  proposition  of  the 
question  shall  be  accompanied  oy  a  provision 
to  levy  a  tax  annually,  sufficient  for  the  pay- 
ment of  the  interest  as  it  becomes  due ;  that  it 
shall  be  the  duty  of  tbe  proper  municipal  offl- 
cers  to  cause  to  be  annually  levied,  collected  and 
paid  to  the  holders  of  the  bonds  a  special  tax, 
sufficient  so  to  pay  the  annual  Interest ;  and 
that  they  may  be  compelled,  by  maTtdamut  or 
otherwise,  to  levy  such  a  tax. 

Tbe  later  statute,  as  to  objects  Included  in  h, 
clearly  repeals  to  this  extent  the  earlier  statute, 
removes  the  limit  imposed  upon  the  amount  to 
be  levied,  and  takes  away  the  power  of  the  vot- 
ers to  limit  that  amount,  and  requires  a  tax  to  [168 
be  levied  and  collected  sufficient  to  pay  the 
whole  interest  for  the  year ;  and  it  is  equally 
clear  that  a  bridge  across  the  Platte  River  is  a 
work  of  internal  improvement,  for  the  benefit 
of  the  public,  and  witbin  the  scope  and  the 
terms  of  the  Statute  of  18C9.  County  Comrt. 
V.  Chandler.  96  U.S.  205  [XXIV-.  62^;  BtUtd- 
ingAtto.v.  S/ierurin,  6  Neb.,48. 

The  petitions  Is,  therefore,  entitled  to  a  per- 
emptory writ  of  maTidamttt  to  tbe  County  Com- 
missioners to  levy  a  tax  on  the  taxable  property 
of  Fremont  Precinct,8ufficient  to  pay  theamount 
of  the  judgments  recovered  in  the  Circuit  Court 
for  the  interest  due  on  the  bonds  held  by  him. 
JDiivenpoTt  v.  Dodge  Co.,  105  U.  8. 287  [XXVI., 
1018.] 

Judgment  reverted. 
True  copy.  Test: 

James  H.  MoKenner,  aork,  Sup.  Court,  IT.flL 

Cfted-UlU.8..m 


CHAKLE3  R.  BISSELL,  Plff.  in  Err., 

V. 

TOWNSHIP  OF  SPRING  VALLEY,  CHER- 
OKEE COUNTY,  KANSAS. 

(See  8.  C,  Reporter's  ©d.,  102-173.) 

Signature  <^  county  clerk,  wJten  neeeeeary  to  town 
bonds — estoppel  by  redtati — r^ieiry  t^bondg. 

1.  Where  the  law  requires  tonda  of  a  township  to 
be  attested  by  the  couoty  clerk,  the  eldnature  of 
tbe  clerk  is  essential  to  the  vnlld  executloa  of  tliem* 
even  although  he  bad  no  disoretloa  to  withhold  it; 
1>oniH  executed  without  bis  sisnature  uenot  tbe 
bunds  of  the  township. 

S.  The  township  Is  not  esbmied  br  the  bonds  and 
the  recitals  contained  In  them  to  dispute  their  valid- 
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Oct.  Tmrx, 


•Qr.  mthiimpeci:  tbencsnbenasToniidfcnHaoh 
w  e«toppe],  even  uto  ul  Innooeat hoWar Cor  viiue, 
luilcME  tSe  ooodfl,  wblota  a»  auppOHAw  aCMt  It, 
an  the  bcHuta  or  uie  tcftuMp. 

a.  When  tbA  law  reoulraa  munlclpBl  l^ondlto  tW 
HvUena  by  the  Auditor  of  the  State  iiMl  tlui  b* 
fhjill,  wltblD  tea  tkn  tli6r«sttar^  aoOtj  tbe  omcan 
■n^tav  the  nme  ot  cuob  rAgiatntUou,  tttaiob  rBc>t 
■nil  H  antraod  by  mob  {ifDoerv  In  a.  book  irbor«in 
tt*  recprd  of  laoh  b<n]di  ta  kapt,  and  aacb  Iranda 
mmS  tbvnofter  be  ooniidered  registered  bon'ls; 
without  a  OOlnplUnM  with  thtne  requlsttlQua,  tbe 
DObd>  are  n0(Twl|ito«d  bands  of  tbe  munlDlptilJtjr, 
Mr  eQtltM*  u  nub,  to  tiic  l>en«flte  of  the  Acis, 

(no.  m.) 

Submitted  Jan.  f,  ISSi^.  D^Hded  Jan.  fXt^iSet. 

F ERROR  to  tbe  Circuit  Court  of  the  United 
States  for  the  District  of  Eansaa. 
The  history  and  facts  of  the  cue  fully  mppear 
In  the  opinion  of  the  court. 
Mr.  AUtmd'Etadm,  for  plaintiff  in  error: 
It  was  not  necessaiT  to  the  validity  of  the 
bonds  that  they  should  have  been  attested  by 
the  county  clers,  and  the  seal  of  the  county  af- 
fixed thereto  by  him. 

The  seal  of  the  county  being  afBxed  to  the 
bonds,  vnjk  prima  faei«  evidence  that  it  was  so 
a£9xed  by  the  proper  authority. 

1  Kyd,  Corp.,  268;  Ang.  &  Ames,  Corp.,  sec 
«M;  Loua  V.  Steam  Baw  MiU  Auo.,  6PaIge. 
Ch.,  64;  Clarhs  r.  Ga$-Light  Co..  4  B.  &  Aid., 
S16;  Solomon's L)dge-v.  M<mtmiimn,^Q^.fii't\ 
Seed  V.  BracOey,  17  lU.,  831;  8i.  Johne  Church 
T.  Steinmctz.  18  Pa.,  373. 

The  issue  and  delivery  of  the  bonds,  signed 
by  the  county  clerk  and  with  the  seal  of  the 
COuntyai]3xea,estopB  tbe  defendaotin  error  from 
denying  the  genuineness  of  the  signature  of 
0uch  cwk  or  the  authority  for  afflzing  such  seal, 
«  against  a  bonafide  holder  for  value. 

Weyauviega  T.  AyUng,  99  U.  8.,  118  (XXV., 
■470). 

The  recitals  upon  the  face  of  the  bonds,  that 
they  were  issued  according  to  law,  estops  the 
defendant  in  error  from  denying  the  facts  so  re- 
cited, as  aninst  the  plaintM  m  error,  a  bonai 
fide  holder  for  value. 

Ine.  Co.  V.  Bruce,  105  U.  S.,  838  (XXVI., 
1181);  Barter  v.  KenuxJian.  108  U.  8.,  663 
<XXVI.,  411;  Menasha  v.  Stuard,  103  U.  S.,  61 
<XXVI.,  88);  HackeU  v.  Ottawa,  99  U.  S.,  86 
(XXV.,  863);  Weyauwaga  v.  Ayling  {nupra); 
Superviem-t  v.  GalbraHh,  99  U.  8.,  314  (XXV., 

§.  Wilem  V.  Salamanca.  99  U.  S.  ,499  (XXV. , 
;  Warrm  Co.  v.  Marcv,  97U.  S.,96(XXrV., 
Antonio  T.  Mehnffy,  96  U.  8.,  813 
IV.,  816):  CoUma  v.  Bavea,  93  U.  8..  484 
(XXIII.,  679);  Venice  v.  Murdoch,  93  U.  8.,  494 
(XXin.,  683);  Moultrie  Co.  v.  Savingt  Bank, 
93  U.  8.,  681  (XXIII.,  681);  Marev  v.  Oswego, 
93  U.  S.,  687  (XXIII.,  748);  Humboldt  v.  Long, 
93  U.  8.,  643  (XXIII.,  763);  Pompton  v.  Cooper 
Union,  101  U.  S.,  196  QCXV.,  803);  Mayor  v. 
Lord.  9  Wall,  409  (78  TJ.  8.,  XIX.,  70S;  Su~ 
perviaors  v.  Sclienck,  6  Wall,  773  (73  U.  8., 
XVIII..  666);  Moran  v.  Miami  Co.,  3  Black, 
723  (67  U.  8.,  XVII.,  843):  Bieadl  v.  Jefferson. 
tiUe.  34  How..  287  (66  U.  8..  XVI^664);  Snox 
Co.  v..^nwaII,21How.,689(68n.  8.,XVI., 
■mi. 

The  registration  of  the  bonds  in  the  office  of 
the  Auditor  of  the  State,  according  to  law,  was 
a  final  and  conclusive  determination,  as  against 
a  bonajide  holder,  that  the  same  had  been  regu- 
larly and  legally  issued,  and  that  the  dgnaturea 
thereto  were  genuine. 


BIgelow,  E8top.,464;  Honnan,  Estop., 609,813; 
Moran  v.  Miami  Co.  (swora)-,  Zabriskie  ^.RB. 
Co.,  28  How.,  400  (64  U.  S.,  XVI.,  497);  JTfiof 
Co.  V.  AspinwiU  (supra):  Sogers  v.  BurUngton, 
8  Wall..  654  (70  U.  8.,  XVIII„  79);  Pendtoim 
Co.  T.  Amjf.  18  Wall.,  397  (80  U.  8.,  XX,,  679); 
Keitltsburg  v.  Frick,  84  HI..  405;  BritiA  Bank 
V.  Turguand,  6  EL  &  Bl.  837;  ffaley.  Ins.  0»., 
89  N.  H.,  295;  IVuiteea,  eto.,  v.  Mayor,  ete.,  18  t 
8.  &  H..  647:  Laws  of  Kansas,  1872,  110. 

Messrs.  W.  H.  Roartngtoa,  S.  BaOo- 
ioell  and  C/tae.  B.  BmiVt,  for  defendant  In  error: 

The  applications  of  the  rules  of  the  law  mer- 
chant to  municipal  bonds  have  been  made  to 
bonds  properly  and  legally  executed  in  compli- 
ance  with  law,  and  not  a  case  is  to  be  found  in 
which  a  bona  fds  holder  has  been  protected 
against  the  plea  of  non-execution  of  the  bonds 
as  required  by  Uw.  In  the  case  of  MeClure  v. 
Oxford,  tbe  rational  rule  has  been  laid  down 

Ercscribing  a  just  limit  to  the  rights  of  one  claim- 
ig  to  be  the  holder  of  bonds  in  good  faitb. 
The  signatures  and  seal  being  jurisdictional 
and  evideotial  facts,  it  is  his  duty  to  prove  thcii 
genuineness;  and  he  purchases  bonds,  so  far  ns 
these  requirements  of  law  are  concerned,  at  his 
'peril. 

(m  V.  CUZtm,  92  U.  &,  447  (XXIII.,  400); 
Loan  Association  t.  Ibpeka,  20  Wall..  055  (87 
U.  8.,  XXIL,  460). 

Mr.  Justice  MattlMws  ddivered  the  opinion 
of  the  court : 

This  was  an  action  brought  by  tbe  plnintilT  in 
error  to  recover  the  amount  of  certain  inti>i4»t 
coupons  attached  to  municipal  bonds,  whicli,  it 
is  alleged  in  the  petition  or  complaint,  were 
made,  issued  and  delivered  by  the  dcfciHlnnt, 
a  municipal  Corporation  of  Kansas,  to  aid  In 
the  construction  of  a  railroad  running  witliin 
and  through  its  corporate  limits,  under  and  in 
pursuance  of  an  Act  of  the  L^slaiurc  of  the 
8tate  of  Kansas  entitled  "An  Act  to  Enable  Mu- 
nldpalTownabips  to  Subscribe  forStock  in  Any 
Railroad,  and  to  Provide  for  the  Payment  of 
the  Same,"  approved  February  25,  1870,  tmder 
and  in  pursuance  of  an  order  of  the  Board  of 
County  Commissioners  of  the  County  of  Cher> 
okee,  and  under  and  In  pursuance  of  a  vote  of 
more  than  tliree  fifths  of  the  qualified  voters  of 
the  Township,  voting  at  an  election  duly  held 
therein  for  such  purpose,  being  negotiable  bonds 
payable  to  bearer.  It  Is  further  uleged '  'That, 
afterwards,  to  wit:  on  December  16,  A.D.  1871, 
each  of  the  said  bonds,  with  all  the  Interestcou- 
pons  thereto  attached  ,was  put  upon  the  market 
and  sold  and  delivered  to  bona^de  purchasers 
for  value,  the  same  passiog  from  hand  to  hand 
like  other  negotiable  securities. 

That  afterwords,  to  wit:  on  April  11.  A.  D. 
1878,  each  of  the  said  bonds,  with  all  the  inter- 
est coupons  thereto  attached,  was  duly  registered 
in  the  office  of  the  Auditor  of  the  State  of  Ean- 
saa, according  to  law,  and  the  fact  that  each  of- 
the  said  honas  was  so  registered  was  then  and 
there,  under  the  hand  and  official  seal  of  the 
said  Auditor,  in  writing  dulv  certified  and  in- 
doi-sed  upon  each  of  the  said  bonds,  a  copy  d 
which  sud  certificate  and  indorsement  fs  filed  [ 
herewith,  made  part  hereof,  and  marked  *  Ex* 
hibit  B.'" 

It  is  also  alleged  that  after  the  issuing  and  de> 
:  livering  of  the  said  bonds,  and  twfore  the  m^ 
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turt^,  elthc'  of  the  bonds  or  of  any  of  the  cou- 
pons loed  npon,  ther  were  Bold  aiid  deliveicd 
to  the  plaintiff  for  uie  price  of  ninety  cents  in 
the  dollar  thereof  in  cash. 

The  following  is  the  form  of  the  bond : 
"Na  0  United  SUtes  of  America.  [$1,000 
Conn^  of  Cherokee,  State  of  Kansas. 
Spring  ValUj/  Tmerurup  Bond. 

Know  all  men  by  these  presents  that  Spring 
Vall«y  Township,  County  of  Cherokee,  State 
of  Kansas,  acknowledges  itself  and  is  firmly 
bound  to  Hxe  Atlantic  and  Pacific  Railroad 
Comrany  in  the  sum  of  $1,000,  which  sum  the 
■aid  Township  therein  promises  to  pay  to  the 
■aid  Atlantic  and  Pacific  Railroad  Compaoy.or 
bearer,  at  the  office  of  If  orthrop  &  Chick,  in 
the  City  of  New  York,  and  State  of  New  York, 
on  the  ISth  day  of  December.  1886,  together 
with  the  interest  on  the  flrat  day  of  July  in  each 
and  every  year  until  this  bond  matures,  at  the 
rate  of  seven  per  cent  per  annum,  which  inter- 
est shall  be  payable  annually  on  the  presenta- 
tion and  delivery  at  said  office  of  the  coupons 
of  interest  hereto  attabhed. 

Ttiis  bond  being  issued  under  and  pursuant 
to  an  order  of  the  Board  of  County  Commis- 
■ioners  of  Cherokee  County,  in  the  Bute  of 
Kansas,  by  virtue  of  an  Act  of  the  Legislature 
of  the  State  of  Kansas,  approved  February  2S, 
1870,  entitled  '  An  Act  to  Enable  Municipal 
Townships  to  Subscribe  for  Stock  in  Any  Rail- 
road, and  to  Provide  for  the  Payment  of  the 
Same;  *  and  authorized  by  a  vote  of  the  people 
taken  on  the  4th  day  of  February,  1871,  as  re- 
quired by  law,  upon  the  proposition  to  sub- 
scribe $150,000  to  aid  in  the  construction  of  the 
said  railroad,  which  proposition  was  voted 
upon  on  the  day  aforesaia,  and  three  fifths  of 
the  votes  of  said  township  being  cast  in  favor 
of  said  proposition. 

In  testimony  whereof  the  said  Board  of  Coun- 
ty  Commissioners  of  Cherokee  County  have 
m]  executed  this  bond  by  the  chsirman  of  said 
board,  under  the  order  thereof  signing  his 
name  hereunto,  and  by  the  clerk  of  said  board 
attesting  the  same  ana  affixing  the  seal  of  said 
board. 

This  done  at  Columbm,  Cherokee  County, 
this  16th  day  of  December,  1871. 

t  Seal  of  Cherokee  }     Wm.  H.  Clark, 
}  County,  Kansas,  f 

Chairman  A>ard  qf  Ckntnty  Oommiationera. 

J.  G.  Dunlavy,  County  Clerk." 

The  certificate  of  registration  is  as  follows: 

"  I,  A.  Thoman,  Auditor  of  the  State  of  Kan- 
sas, do  hereby  certify  that  this  bond  has  been 
regularly  and  legally  issued;  that  the  signa- 
tures thereto  ore  ^nuine;  and  that  such  l»nd 
baa  been  duly  registered  in  my  office  in  accord- 
ance with  an  Act  of  the  Legislature  entitled 
*  An  Act  to  Authorize  Counties,  Incorporated 
Cities,  and  Municipal  Townships  to  Issue 
Bonds  for  the  Purpose  of  Buildm^  Bridges, 
Aiding  in  the  Construction  of  Railroads,  or 
Other  Works  of  Internal  Improvement,  and 
Providing  for  the  Registration  of  Such  Bonds, 
the  Re^gistratlon  of  Other  Bonds,  and  the  Re- 
pealing of  All  Laws  in  Conflict  Therewith', 
approred  March  3. 187S. 

Witness  my  hand  and  oflBcial  seal  this  11th  day 
of  April,  im, 

[SKAL.]      A.  Thoman,  Auditor  tfJState.'* 
110  U.  & 


The  defendant  In  answer  to  the  petition 
pleaded  the  following  defense: 

"  That  it  ought  not  to  be  charged  with  tha 
said  supposed  debt  by  virtue  of  the  said  sup- 
posed bonds  and  coupons,  because  it,  by  its  at- 
torneys, says  that  J.  D.  Dunlavy,  whose  name 
appears  on  said  bonds  and  coupons  as  couDty 
clerk,  never  signed  his  name  thereto  or  thereon, 
nor  ever  authorized  any  party  or  parties  to 
sign  his  name  thereto  or  tlureon,  and  that  said 
siniature  Is  not  his  signature. 

aor  did  he  affix  or  authorize  to  be  affixed 
the  seal  of  said  Cotmiy  of  Cherokee  to  said 
bonds  or  coupons." 

To  this  Uie  plaintiff  demurred.  The  demur* 
rer  was  overruled  and,  the  plaintiff  declining 
to  reply,  judgment  was  rendered  for  the  de> 
fendant,  to  review  which  this  writ  of  error  Is 
prosecuted.  The  assignment  of  error  relied  <m  rj^m 
IS  that  this  defense  being  insufficient  in  law, 
the  demurrer  thereto  should  have  been  sus- 
tained and  Judgment  rendered  for  the  plaintiff. 

The  plaintiff  in  error  contends  that  this  Judg* 
ment  is  erroneous  on  several  grounds,  whldk 
we  proceed  to  consider  in  their  order: 

1.  It  is  claimed,  in  the  first  place,  that  the 
defense  is  not  suffident,  because  the  slgnatun 
of  the  county  cleric  Is  not  essential  to  the  valid- 
ity of  the  bonds,  nor  that  the  county  seal 
should  have  been  ^xed  thereto  by  him. 

The  Statute  of  Kansas,  Laws  of  Kansas  of 
1870,  ch.  90,  p.  169,  under  which  the  bonds  In 

auestion  purport  to  have  been  issued,  contains 
le  following  provisions: 
"  Section  1.  Whenever  fifty  of  the  qualified 
voters,  they  being  freeholders,  of  any  munici- 
pal township  in  any  county  in  the  State,  shall 
petition  in  writing  the  board  of  county  com- 
missioners of  Bucik  county  to  submit  to  the 
qualified  voters  of  such  township  a  proposition 
to  take  stock  ,  ia  the  name  of  such  township, 
in  any  railroad  proposed  to  be  constructed  into 
or  through  such  township,  and  shall  in  such 
petition  desiraate  the  Tdlrood  company  and 
the  amount  of  stock  proposed  to  be  taken,  and 
the  mode  and  terms  of  payment  for  the  same, 
together  with  the  conditions  of  such  subscrip- 
tion, if  any,  it  shall  be  Uie  duty  of  such  board 
of  coimty  commissioners,  to  cause  an  election 
to  be  held  by  the  qualified  voters  of  sudi  town- 
ship, to  determine  whether  such  subscription 
shall  be  made;  Provided,  That  the  amount  of 
bonds  voted  by  any  township  shall  not  be 
above  such  an  amount  as  will  require  a  levy  of 
more  than  one  per  cent  per  annum  on  the  tax- 
able property  of  such  township  to  pay  the 
yearly  interest  on  the  amoimt  of  bonds  I^ued. 

Section  6.  If  three  fifths  of  the  electors  vot- 
ing at  such  election  vote  for  the  subscription 
of  the  stock,  the  board  of  county  commiadon- 
ers  shall  order  the  county  clerk  to  make  such 
subscription  in  the  name  of  the  township,  and 
shall  cause  such  bonds  as  may  be  required  by 
the  terms  of  said  vote  and  subscription  to  m 
issued  in  the  name  of  such  township,  to  be 
signed  by  the  chairman  of  the  board,  and  at- 
tested by  the  clerk,  under  the  seal  of  the  coun- 
ty; ProvitUd,  That  the  commissioners  shdl  not 
cause  such  bonds  to  be  Issued  until  the  railroad 
shall  have  been  completed  through  the  town- 
ship voting  such  bonus,  or  to  such  point  In  said 
township  as  may  be  condltionedln  said  bonds," 
It  is  argued,  as  the  board  of  county  ctunmls- 
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■lonen  is  tbe  prescribed  authori^  which  orders 
every  step  to  be  taken  to  Issue  the  bonds,  and  as 
the  clerk  acta  only  as  directed  by  it,  and  signs 
and  seals  the  bonds  merely  as  a  witness  of  Its 
orders  and  acts,  that  it  is  only  what  that  board 
does  and  directs  which  becomes  important,  and 
that  if  It  issues  bonds  with  the  name  of  the  clerk 
signed  and  tbe  seal  of  the  coim^  attached,  it  is 
not  material  whether  the  derk  writes  his  name  or 
affixes  the  seal  or  whether  it  is  done  by  another. 

It  is  alleged  in  the  petition  that  the  defendimt 
Corporation,  tbe  mimicipal  Town^p,  made, 
issued  and  delivered  tbe  bonds  on  wblch  the 
suit  is  foimded,  and  that  it  was  done  under  and 
riAoi  ^P>irsuanceof  an  order  of  the  Boud  of  County 
LAovj  OommlssloiierBof theCouD^ofOberalue.  But 
ittssoffldenttoiay,  thatthepowar  of  the  board 
of  county  commissioners  to  bind  the  Township 
is  conferred  by  the  statute  to  be  exercised  only 
in  the  mode  pointed  out,  and  the  attesting  sig- 
nature of  the  clerk  is  as  material  to  tbe  Integri^ 
and  validity  of  the  bonds  as  Is  that  of  tbe  chair- 
man of  the  board  of  county  commiasloners.  The 
Township  bad  no  power  to  bind  itself  for  the 
punHMe  of  aiding  m  the  construction  of  a  rail- 
road, by  subscription  to  its  capital  stock  and  the 
Issue  of  bonds  to  pay  for  the  fame,  except  as  au* 
thorlzed  by  this  statute;  the  board  of  county 
commissioners  of  the  county  did  not  represent 
the  Townshio  for  any  other  purpose,  and  could 
not  execute  its  power  to  issue  bonds  by  instru- 
ments not  confonning  to  the  substantial  require- 
raents  of  tbe  law.  'niat  law  required  the  bonds 
to  be  executed  In  a  particular  manner,  and  the 
signature  of  the  dene  Is  essential  to  the  valid  ex- 
ecution of  them,  even  though  he  bad  no  discre- 
tion to  withhold  it.  Anthany  v.  Jasper  Oo.,  101 
U.S.,  m-mi  \XKY.^m-lmV,MoQarrahan 
T.  Mining  Co.,  96U.  8.,  316[XxiV.,  6801. 

Admitting  tiiat  the  board  could  cause  his  sig- 
nature  to  be  affixed,  without  hts  assent,  by  an- 
other specially  or  generally  appointed  to  do  so; 
still,  that  it  was  so  affixed  in  the  present  case 
does  not  appear  as  matter  of  fact:  and  if  the 
fact  could  be  supplied  by  supposition,  the  sig- 
nature would  still.  In  law,  be  the  signature  of 
tbe  derk.  But  the  answer  denies  that  fact,  and 
the  demurrer  admits  the  truth  of  the  denial. 
So  tiiatthe  defense  set  forth  in  tbe  answer  is,  in 
law,  that  the  bonds  sued  on  are  not  the  bonds  of 
the  Township,  and  that  to  admitted  by  the  de- 
murrer to  be  true. 

3.  This  disposes  of  the  second  ground  of 
the  contention  of  the  plaintiff  in  error,  which 
is,  that  tbe  Township  defendant  is  estopped  by 
the  bonds  and  the  ratals  contained  in  them  to 
dispute  their  validity. 

But  there  can  be  no  ground  for  such  anestop- 
pd  unless  the  bonds,  whidt  are  supposed  to  ef- 
fectlt,aretbebonds<rfthedefendanL  We  have 
just  seen  that,  by  tiie  pleadings,  they  are  admit- 
ted not  tobesuch;  and  the  position  of  theplaintr 
Iff  in  error  is  not  improved  by  the  supposition 
nvAi  he  is  an  innocent  holder  for  value.  If  tbe 
t^70J  bonds  are  not  the  act  and  deedof  the  defendant, 
they  do  not  bind  It  at  all,  and  cannot  be  made 
obligatory  by  their  own  contents. 

8.  It  is  argued,  however,  finally,  that  the  de- 
fendant Township  to  estopped  to  dispute  the  var 
Udlty  and  obligation  of  uese  bonds  by  the  fact 
and  certificate  of  registration. 

Tbe  Statute  of  Kansas.  Late*  of  Eantat,  1872, 
di.  68,  p.  110,  to  authonze  counties,  etc.,  to  is- 
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sue  btmds  and  providing  fos  Oidr  registration, 
etc,  contained  ample  and  spedfle  provisions, 
according  towhich  municipal  corporations  wen 
authorized  to  lend  their  credit  to  aid  in  the  con- 
struction of  works  of  Internal  Improvement.  It 
required  that  when  bonds  were  to  be  issued  for 
such  piupose,  tbe  officers  of  the  municipal  body 
making  them  should  deliver  them  in  the  first 
instance  to  the  Treasurer  of  State,  to  be  held  by 
him  in  escrow,  or  to  an  agent  agreed  on  nntu 
full  compliance  with  the  conditions  of  the  agree- 
ment on  which  they  were  to  issue,  when  the 
Treasurer  or  agent  was  required  to  deliverthem 
to  the  parties  entitied  to  them.  The  officers  of 
the  municipal  corporation  were  also  required  to 
make  registration  thereof  In  a  book  kept  for  that 
purpose,  and  to  certify  a  statement  of  the  same 
to  the  Auditor  of  State;  and,  if  within  thirty 
days  after  their  issue,  the  holder  of  such  bonds 
should  present  them  to  the  Auditor  of  State  for 
registration,  he  was  required,  upon  being  satte- 
fied  that  such  bonds  hod  been  issued  according 
to  the  Act,  and  that  the  signatures  thereto  of 
the  officers  signing  the  same  were  genuine,  to 
register  the  same  m  hto  t^ce,  in  a  bcwk  k^  for 
that  purpose,  in  the  same  manner  that  such 
bonds  were  required  to  be  register»l  by  the  of- 
fleers  issuing  the  same,  and,  also,  to  certify 
upon  such  bonds  tbe  fact  that  they  bad  been 
regularly  and  legally  Issued;  that  tbe  signatures 
thereto  were  genuine;  and  tiiat  such  bonds  had 
been  registered  in  his  office  according  to  law. 

The  Act  also  makes  provision  for  the  regis- 
tration of  bonds  not  issued  under  it,  but  issued 
eitira:  before  its  enactment  or  in  pursuance  of 
^reements  entered  into  before  it  took  effect. 
The  16th  section  Is  as  follows: 

"Sec.l5.  That  the  holder  of  bonds  heretofore 
issued,  or  that  may  hereafter  be  issued,  in  pur-  [171] 
suance  of  any  contract  heretofore  made  under 
any  law  of  this  State,  may  have  the  benefits  of 
this  Act  by  having  such  bonds  registered  In  the 
office  of  said  Auditor  of  State  as  provided  here- 
in for  the  registration  of  bonds  (issued^  by  virtue 
hereof.  It  shall  be  the  duty  of  .the  Auditor  of 
State,  upon  the  registration  of  any  bonds  not  is- 
sued under  the  provisions  of  this  Act,  within 
ten  days  thereafter,  to  notify  the  officers  issuing 
the  same  of  such  lustration,  which  fact  shafi 
be  entered  by  such  officers  in  a  book  wherein  the 
record  of  such  bonds  is  kept,  and  such  bonds 
shall  thereafter  be  considered  registered  bonds. " 

Under  this  section  it  is  clalmoa  that  the  bonds 
sued  on  were  registered,  having  been  issued 
prior  to  the  passage  of  the  Registration  Act  of 
181^;  and  it  is  imiisted,  upon  the  authority  of 
the  case  of  Leu)i%  v.  (hmn.,  106  U.  S.,  788 
[XXVI.,9e31,  Uiat  the  registntion  Is  conclusive 
of  their  validity,  as  against  the  defense  made 
in  tiie  answer. 

It  is  shown,  however,  by  a  comparison  of  the 
15tb  section  with  the  other  sections  of  tbe  Act 
in  reference  to  registration,  that  distinct  and 
diverse  provisions  are  made  for  different  desses 
of  bonds,  those  issued  under  the  Act  and  those 
previously  issued  or  agreed  to  be  issued  under 
[oior  Acts.  As  to  the  former  class,  the  bonds 
authorized  are  to  be  registered.  In  the  first  in- 
stance, according  to  the  mandate  of  the  IStb 
section,  by  the  officers  of  the  munldpality  act- 
ing in  that  behalf,  who  are  required  to  trans- 
mit to  the  Auditor  of  State  a  certified  statement 
of  the  number,  amount  and  character  of  the 
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IxHidi  M  tflBued,  to  whom  Issued  and  for  what 
porpooe;  wUch  statement  it  required  to  be  at- 
tested the  cleric  the  municipal  corporatfon 
Issuing  the  same  under  Its  corporate  seal.  The 
m^tratlon  thus  provided  for  consists  of  two 
puts:  that  which  is  recorded  by  the  officers  of 
the  corporation  In  their  books  and  that  which 
the  Auditor  records  in  his  own,  and  In  that  case 
the  last  step  is  taken  bv  the  Auditor,  who  cer- 
tifies it  on  the  bonds  toemselves,  presented  1^ 
the  holder  for  that  tmrpose.  This  certificate  is 
intended  to  be  baaed  not  merely  upon  what  the 
Alitor  hinudf  has  done,  but  upon  theknowl- 
[ITt]  edge  offidally  ontifled  to  him  of  what  had  pre- 
viously \Men  done  by  the  officers  of  the  munici- 
pal corporation  Issuing  tlie  bonds. 

But  as  to  the  other  class  of  bonds,  those  not 
issued  under  the  Act  of  1673,  the  order  of  the 
stepa  in  registration  Is  reversed.  Tlie  first  rec- 
ord is  made  by  the  Auditor  on  presentation  of 
the  bonds  by  tne  holder  for  that  purpose.  With- 
in ten  days  thereafter  he  is  required  by  the  15tb 
section  of  the  Act  to  notify  the  officers  issuing 
the  same  of  such  rejristration  by  him,  which  fact, 
It  is  provided,  shall  be  entered  by  such  officers 
in  a  book  wherein  tlie  reooni  of  such  bonds  is 
kept,  and  such  bonds,  the  statute  then  proceeds 
to  declare,  shall  therrafter  be  considered  regis- 
tered bonds.  That  necessarny  means  Uiattfiey 
shall  not  be  so  considered  until  the  happening 
of  that  event;  and  it  is  that  complete  and  per- 
fected registration  and  that  alone  which  con- 
fen  upon  the  holder  of  such  bonds  the  benefits 
of  the  Act 

The  bonds  that  were  in  controversy  in  the  case 
of  Lewu  V.  Qmn.  [mpra],  were  issued  under 
the  Act  of  1873,  and  their  reristration  was  gov- 
erned by  the  providons  of  the  statute  relating 
to  that  class.  The  bonds  on  which  the  present 
suit  is  based  were  issued  under  the  Act  of  1870, 
and  belong  to  the  class,  the  registration  of  which 
is  govern^  by  the  provisions  of  the  10th  section 
of  the  Act. 

It  is  alleged  In  the  peti^  ttiat  "Each  of  sdd 
bonds,  wim  all  the  interest  coupons  thereto  at- 
tached, was  duly  registered  In  the  office  of  the 
Auditor  of  the  State  of  Kansas  according  to  law, 
and  the  fact  that  each  of  the  said  bonds  was  so 
registered  was  then  and  there,  under  the  hand 
and  official  seal  of  the  said  Auditor,  In  writing, 
dulv  certified  and  indorsed  upon  each  of  the 
said  bonds, "  and  a  copy  of  the  certificate  and 
indorsement  is  set  out  as  already  exhibited.  But 
it  Is  not  alleged  that  the  Auditor  notified  the  of- 
ficers of  Cherokee  County  of  this  record,  nor 
that  these  officers  entered  the  fact  in  the  record 
kept  by  themselves ;  and  without  these  addi- 
tional  steps,  what  was  done  bythe  Auditor  was 
incomplete  and  ineffective.  Without  showing 
compliance  with  these  requisitions,  the  bonds 
cannot  be  considered  registered  bonds,  nor  en- 
tilled  as  such  to  the  benefits  of  the  Act 
If  complete  and  cooclusive  effect  were,  on  the 
ITS]  contrary,  given  to  the  at  parte  record  of  the 
Auditor  of  State,  as  Is  claimed  for  it,  the  obvi- 
ous design  and  just  purpose  of  the  statute  would 
be  not  secured,  but  subverted  ;  and  municipal 
corporations  might  be  subjected  to  liability  for 
bonds  purporting  to  be  Issued  by  thon^  which, 
in  fact  ana  in  law,  were  not  their  obhgations, 
by  virtue  of  a  proceeding  of  which  they  had  no 
notice,  resulting  in  an  adjudication  which  they 
had  no  opportuni^  of  contesting.  A  construo- 
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tlon  of  the  statute  that  necessaiUy  leads  to  that 
conclusion  is  not  warranted  hy  Its  terms,  and 
would  be  repugnant  to  fundamental  principlet 
of  common  right  If  the  registration  of  bonda 
issued  under  we  Act  itsdf  is  to  have  the  force 
of  an  adjudication  by  the  Auditor,  the  prelimi- 
nary record  by  the  officers  of  the  municipal  cor- 
poration, transmitted  to  him,  must  be  the  in- 
dispensable foundation  of  his  iurlsdiction,  with- 
out which  he  cannot  lawfully  act ;  and  as  to 
bonda  issued,  as  were  these  now  in  suit  under 
previous  itatutea,  the  action  of  the  Auditor  la 
Itself  but  the  preliminary  proceeding,  of  which 
confirmation  by  the  subsequent  record  of  the 
officers  Issuing  them  Is  essential  to  its  efficacy 
as  a  registration.  If  these  officers  refuse  to 
recognize  the  registry  of  the  Auditor,  whether 
rightfully  or  wrone^Uy,  the  holder  loses  no 
rights.  He  has  the  Donds  as  he  acquired  them, 
and  may  test  the  Uabili^  of  the  corporation  1^ 
judicial  proceedings,  if,  on  the  other  hand, 
the  statute  Is  construed  to  allow  him,  by  a  pro- 
ceeding before  the  Auditor,  conclusively  to  fix 
the  liablli^  of  the  mmilclpal  corporation,  with- 
out notice  and  without  a  hearing,  certainly,  in 
respect  to  bonds  previously  issued.  It  would  be 
open  to  the  graveak  ot^ecnonaon  constitutional 
grounds,  for,  If  t  law  cannot  Impair  the  obli- 
gation of  a  contract,  neltiier  can  It  cieatA  one, 
or,  by  a  merejM,  take  trom  a  pai^  an  exist- 
ing and  meritorious  defense. 

It  apimr$  then,  bp  ths  record  in  this  eaute, 
Vioi  Hie  bond*  tued  on  are  not  the  obUgatione  <^ 
the  dtfmdant  in  error. 

The  judgment  in  itt  fawr  ie,  Vartfore,  <tf» 
flrmed. 

True  copy.  Test:  _  ^ 

James  H.  ICoEenne)',  Qerk,  Sup.  Court,  fj.  B. 


CONSTANCE  0.  REDFIELD  and  FRANK 
B.  REDFIELD,  Exrx.  and  Exr.  of  Hkmait  E174 
J.  Rbdfibld,  Deceased,  Late  Collector  of 
the  PoBT  OF  New  Yoiie,  P^t.  in  Brr, 
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(See  8.  C.  Reporter's  ed.,  174-177). 

(km  containing  no  exeeptiom,  renew  of— inter- 
ett  when  reeowroMe—effeet  of  delajf. 

1.  Where  a  verdict  -web  taben  subject  to  tbe  opin- 
loo  of  the  oourt  upon  a  case  to  be  made,  with  llbertr 
to  either  party  to  turn  the  same  into  a  bill  of  exoep- 
tloos,  and  tbe  case  made  sets  forth  the  ectlre  evi- 
dence adduced  at  the  trial,but  is  not  aa  agreed  state- 
ment of  facts  nor  a  special  verdict  Dor  a  finding  of 
facts  by  the  court,  and  contains  no  ezoeptlono,  It 
cannot  be  treated  as  the  basis  for  any  aasignmeDt 
of  errors. 

£.  Where  interest  Is  recoverable,  not  aa  part  of  the 
contract  but  bv  way  of  damages.  It  the  plalatiff  has 
been  guilty  erf  laches  In  unreasonably  delaying  tbe 
prosecution  of  hla  claim.  It  may  be  properly  with- 
held. 

8.  The  finding  of  the  oourt  fixing  tfaeamountdue 
Is  the  equivalent  for  the  verdict  of  the  jury,  upon 
which  Interest  may  be  allowed ;  and  when  that  nas 
been  unreasonably  delayed  by  the  neglect  of  the 
pl^tllt,  he  cannot  Justly  claim  Interen  by  wi^  of 


Non.— intorest,  when  rveovsniMeai  domam  er 
onmotw^See  nots  to  Bneed  v.  WisCar, n,  IT. S. (8 
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[No.  1148.3 
Bubmittea  Jan.  4, 1884.  Ife^dedJm.  tl,  1884. 

FERBOR  to  the  arcuit  Court  of  theUDlted 
States  for  the  Southern  District  of  New 
York. 

The  histoiy  and  facta  of  the  case  appear  In 
the  otHnitm  TO  the  court' 

Mr.  S.  F.  PhilUpii.  SoUeitor-&m.,  for 
plaintifTs  in  error. 

Mr.  AlmoB  W.  CMnrold*  for  defendant 
In  error. 

Mr.  Jiutiee  Matthews  delivered  the  opinion 
of  the  court : 

This  actioa  was  begun  on  December  80, 1664, 
In  the  Supreme  Court  of  New  York  Inr  tiie  de- 
fendant In  error  to  recover  from  the  Collector 
of  the  Port  of  New  York  moner  alleged  to  have 
been  illegally  exacted  by  him  lor  cuatoms  dues 
and  paid  onder  protest.  It  was  removed  by 
eerHorari  to  tiie  Circuit  Court  ot  the  United 
States  for  the  Southern  District  of  New  York, 
in  which,  on  December  15, 1866.  the  testimony 
having  been  heard,  it  appears  by  the  record  tha^ 
"By  airection  of  the  court  and  consent  of  coun- 
sel, the  jury  found  a  verdict  for  the  plaintiff  in 
the  sum  of  $1,600,  subject  to  Uie  opmionof  the 
court  upon  a  case  to  be  made,  with  liberty  to 
either  party  to  turn  the  same  into  a  bill  oi  ex- 
ceptions, and  subject  to  adjustment  at  the  cus- 
tom-house  as  to  the  amouot" 
[170  J  The  next  step  in  the  cause  taken  in  court  was 
on  Jtme  9, 1883,  when,  on  motion  of  the  plaint- 
iffs' attorney,  the  plaintiffs  in  error,  as  personal 
representatives  of  the  defendant,  wholiad  died, 
were  made  parties ;  and  then,  on  January  16, 
1888,  it  was  ordered  that  the  case,  of  which  it 
appeared  a  copy  had  beoi  served,  by  the  plaint- 
iffs' attomer,  on  the  United  States  attorney  in 
January,  1857,  be  considered  as  having  been 
then  agreed  upon  and  settled  between  me  par- 
ties, and  that  the  same  be  filed  in  the  office  of 
the  clerk  as  part  of  the  record  in  the  case. 

On  April  SO,  1883,  the  cause  was  heard  upon 
that  case  made  and  served  pursuant  to  the  ver- 
dict of  December  16, 1866,and  it  was  thereupon 
ordered  that  judgment  be  entered  on  the  ver- 
dict for  the  sum  of  |716.70,with  interest  there- 
on from  December  8, 1864,  and  for  costs ;  and 
on  August  22,  1888,  a  formnl  judgment  was  en- 
tered against  the  plaintiffs  in  error  for  the  said 
sum  and  interest  as  aforesaid,  amounting  to 
$2,128.16  damages,  besides  co^.  To  reverse 
that  judgment,  uils  writ  of  error  Is  prosecuted. 

The  case  made,  which  by  the  terms  of  the  ver- 
dict either  party  was  at  liberty  to  turn  into  a  hill 
of  exceptions,  sets  forth  the  entire  evidence  ad- 
duced at  the  trial,  but  Is  not  an  agreed  state- 
ment of  facts,  nor  a  special  verdict,nor  a  finding 
of  facta  by  the  court,and  contains  no  exceptions. 
It  cannot,  therefore,  be  treated  as  the  basis  for 
any  assignment  of  errors,  and  the  questions  ar- 
gued, as  If  arising  thereon,  must  oe  dismissed 
without  further  consideration. 

We  are  of  opinion,  however,  that  the  court 
erred  In  allowing  interest  from  December  8, 
1864,  until  theentryof  judgment  on  August  22, 
1888,  a  period  of  nearly  twenty-nine  years,upon 
the  amount  found  due  to  the  defendant  in  OTor. 

The  delay  In  the  prosecution  of  the  suit  must 
be  attributed  to  the  plalntifl  below.  It  was  the 
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actor  and  had  come  into  court  for  the  purpose 
of  asserting  and  enfordng  a  ri^t,  wluch  the 
defendant  belowcontested  and  denied  and  which 
it  was  necessary  to  determine  and  ascertain. 
The  verdict  was  purely  formal  and  was  entered 
by  consent,  after  the  hearing  of  the  evidence, 
merely  as  a  basis  tot  further  proceedings, which 
were  to  consist  In  an  adjudication  by  ue  court  [176] 
of  the  questions  of  fact  and  law  arising  upon 
the  testimony,  and  liquidation  of  the  amount  to 
be  recoveredin  case  the  legal  liability  was  found 
to  exlsL  No  step  for  this  purpose  was  taken  by 
the  plaintiff  after  January,I857,  when  he  served 
upon  the  defendant  the  case  made,  until  Janu- 
ary, 1888,  when  he  procured  the  order  to  bring 
into  court  and  file  it,  a  period  of  twenty-six 
years.  In  the  meantime,  the  suit  had  abated  by 
the  death  of  the  defendant,  having  bera  revived 
in  the  names  of  his  personal  rn>reBentativea  in 
June,  1882,  after  the  lapse  of  whatperiod.Blnce 
the  defendant's  death,  Uie  record  doe»  not  dia> 
close. 

This  delay  In  prosecution  would  certainly 
have  justifled  the  court  in  dismissing  the  acdon 
on  its  own  motion.  Bo  far  as  the  rights  of  tUrd 
parties  might  have  been  affected  by  It,  as  a  Its 
pendant,  it  had  lost  its  force  without  such  a  dis- 
missal, lor,  as  to  innocent  strangers,  acquiring 
interests  to  be  affected  by  it,  it  would  have  been 
treated  as  abandoned  and  obsolete.  Fox  v. 
Iteeder,  28  Ohio  St..  181.  There  is  nothing  in 
the  record,by  which  alone  we  must  be  governed, 
to  show  any  reasonable  excuse  for  the  unusual 
and  extraordinaiT  delay  in  the  progress  of  the 
suit:  and  that  delay,  as  we  have  said,  must  ba 
attributed  to  the  defendant  in  error. 

Interest  Is  given  on  money  demands  as  dam- 
ages for  delay  in  [nyment,  being  just  compen- 
sation to  the  pUintilr  for  a  defotilt  on  the  part 
of  bis  debtor.  Whne  it  Is  reserved  expressly 
in  the  contract  or  is  Implied  by  the  nature  of 
the  promise,  it  becomes  part  of  the  debt  and  is 
recoverable  as  of  right;  but  when  it  is  given  as 
damages,  it  is  often  matter  of  discretion.  In 
cases  uke  the  present,  of  recoveries  for  excessive 
duties  paid  under  protost,it  was  held  in  Erikine 
V.  Van  Artdale,  15  WalL,  75  [83  U.  8.,  XXI., 
68],  that  the  jury  might  add  Interest,  the  plaint- 
iff ordinarily  being  entitled  to  it  from  the  time 
of  the  illegal  exaction.  But  where  interest  la 
recoverable,  not  as  part  of  the  contract,  but  by 
way  of  damages,  If  the  plaintiff  has  been  guilty 
of  laches  in  unreasonably  delaying  the  prosecu- 
tion of  his  claim,  it  may  be  properly  withheld. 
Bann  v.  DatuU,  Z  Carr.  &  P.,  876 :  JTmmU  t. 
£i)r<A.llVL,2l4:  Bxp.Co.y,  J/»ttim,llBush,49. 

Hie  Statute  of  New  York  allowing  interest  [177] 
on  verdicts,  relied  on  in  argumentas  applicable, 
was  Intended  for  tiie  government  of  the  ordi- 
nary practice  of  the  court,  and  cannot  furnish 
the  rule  for  a  case  that  Is  excepted  from  it  by 
the  unexplained  na^ligence  and  delay  of  the 
plaintiff.  The  Terdict,  Indeed,  in  the  present 
instance  was  purely  formal,  as  much  so  as  the 
penalty  of  a  mmd  whldi  does  not  represent  the 
amount  equitably  due,  but  stands  only  as  secu- 
rity for  it.  In  ordinary  practice  it  may  be  con- 
Tffiiient  and  certainly  would  not  be  improper 
nor  unjust,  that  interest  properly  allowed  on  the 
resl  amount  subsequently  ascertained,  should 
be  calculated  from  the  dMe  of  such  a  verdict ; 
but  in  such  cases  it  Is  not  Interest  on  the  verdict 
In  fiw!^  because,  untQ  the  amouot  Is  liquidated 
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hy  ihe  snlMeqnent  action  of  the  court,  there  U 
no  mm  certam  due  on  which  interest  could  be 
oompnted.  The  finding  of  the  ooort,  flxingthe 
amount  due  Is,  In  fact  and  In  contemplation  of 
law,  tlie  equivalent  for  the  Terdict  of  the  jury, 
mon  which  Interest  may  be  allowed ;  and  when 
that  has  been,  as  in  the  present  instance,  unrear 
Bonably  delayed  by  the  neglect  of  the  plaintiff, 
he  cannot  Justly  claim  interest  by  way  of  dam- 
ages for  delay  which  has  been  altogether  his 
own.  The  date  of  the  order  for  Judgment  la 
the  present  case  Is  April  80, 1888,  from  which 
time  only  Interest  should  have  been  allowed. 

^br  thit  error,  aeeordingly,  the  Judgment  i$ 
fwtareed,  vn'th  eot^  in  thie  court,  and  the  eauee  re- 
manded,  with  instruetione  to  enter  a  judgment  for 
the  defendant  in  error  for  the  turn  of  $716.70, 
m* A  \ntereti  ther&mjivm  April  30, 1883,  togeth- 
m-  teitheotte  in  the  (Mrtuit  Court. 

Traeefypy.  Test:  _ 
James  H.  UbSjeaaey,  Clerkf  Sup.  Court,  V.  & 
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QUEBEC  BANK  OF  TORONTO,  Appt., 
«. 

MAX  HELLMAN,  Assignee  of  P.  Wktahd. 
and  D.  Jckg,  Partners  as  Wetakd  &  Juno, 
Successor  to  John  Scuiff,  As  Assignee  of 
said  Wetasd  A  Juno. 

(See  a<X,  Bepcwtei^  ed.,  m-JSO.) 

TtO»  to  prxmittory  note — ?u>a  conferred— jter- 

fomumee  of  condition. 

L  The  deposit  of  a  promissoiT  note  with  an  ssent 
of  a  IhirA  party,  on  tjie  condition  that  It  ehoula  be 
used  by  the  stent's  principal  lor  a  speclflod  pu  t-poee, 
vUl  not  confer  title  so  aa  to  authorize  the  prinoipal 
to  bold  the  note  for  a  different  purpose. 

&  Coder  such  clrcumstanoes  without  the  per- 
formance of  the  condition,  there  la  no  delivery  In 
the  commercial  sense,  and  no  tlUe  posses,  and  no  re- 
oavety  can  bo  bad  on  the  note,  as  between  the  orig- 
inal parties,  f»r  where  tbe  plaintiff  Is  not  an  Innocent 

[No.  179.] 

Argued  Jan.  4, 7, 8, 1884.  Decided  Jan.tl,  I884, 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 
The  history  and  facts  a^war  In  flie 

Statement  of  the  case  by  Mr.  Juetiee  Woodet 

An  Act  passed  by  theLegislatuTeoftheState 
of  Ohio,  respecting  the  administration  of  assign- 
ments by  insolvent  debtors,  provides  as  follows: 

"  Creditors  shall  present  their  claims  •  •  • 
to  the  assignee  for  allowance,  and  the  assignee 
shall  indorse  his  allowance  or  rejection  thereon, 
and  claimants  whose  claims  are  rejected  shall 
be  required  to  bring  suit  against  the  assignee  to 
oiforce  such  claims,  •  •  *  in  whltm.  If  he 
xeoorer,  the  Judgment  shall  be  against  ttie  as- 
signee that  he  allow  the  same  in  the  settlement 
of  his  trusts;  Provided,  however.  That  the  as- 
s^nee  may  make  any  defense  to  such  action  that 
the  assignor  might  have  made  toasuitinstituted 
against  him  before  the  assignment  for  tlie  same 
cause  of  action."  1  Swan  A  Critchfleld,  Stat- 
utes, 710,  sec.  74. 

The  bill  in  this  case  was  filed  in  pursuance  of 
this  statute.  It  was  brouj^t  by  the  appellant, 
die  Quebec  Bank  of  Toronto,  against  Max  Hell- 
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man,  asrignee  of  P.  Weyand  and  D.  Jung,  part- 
ners as  weyaud  &  Jung.  The  1^1  allies  an 
asdgnment  Weswitf  &  Jung  tinder  Uie  in- 
solvent laws  of  the  State,  and  the  qiulificatlon 
of  the  assignee,  and  that  Wcyand  &  Jung,  at 
the  time  of  the  assigrraient,  were  indebted  to  the 
Quebec  Bank  of  Toronto  upon  a  promissory 
note  of  which  tiie  following  u  a  copy: 

'*  CiNcnrNATi,  February  7,  1870. 

Six^  days  after  date  we  promise  to  pay  to  the 
order  of  Geo.  M.  Bacon  &  Co.  $6,000  at  Mer- 
chants' National  Bank.   Value  received. 

$6,000.  P.  "Wevani  and  D.  Jung." 

The  note  was  Indorsed  as  follows:  [1791 
"  Geo.  M.  Bacon  &  Co. 
John  Hughes." 

The  bill  further  alleged  that  the  note  was  In- 
dorsed and  delivered  to  the  plaintiff  before  ma- 
turity for  value ;  that  the  plaintiff  was  the  owner 
thereof;  that  a  claim  based  on  the  note  had  been 
presented  to  the  assignee  fmr  allowance  agdnat 
Uieestateof  Weyand  A;  Juiw  and  disallowed. 
The  prayer  of  the  bill  was  that  the  assignee  be 
required  to  allow  the  claim  of  the  plaintiff  tot 
the  amount  due  on  said  note,  to  wit:  $5,000, 
with  interest,  In  the  settlement  of  hto  trust  as 
assignee  of  Weyand  &  Jung. 

Two  defenses  were  set  up  In  the  aiuwer:  first, 
that  the  appellant  was  not  tne  owner  of  the  note; 
and  second,  that  the  note  was  without  consid- 
eration and  void. 

Upon  final  hearing,  the  circuit  court  made  ft 
decree  dismissing  me  bill.  That  decree  la 
brought  up  for  review  by  this  appeal. 

Mesera.  Joseph  WiUey,  /.  &  StaOoKaA  B. 
W.  Kittredfje,  for  appellant. 

Meaera.  i ohn  F.FoUett  and  Adam  A.  Kra- 
mer, for  appellee. 

Mr.  Juetiee  Woods  delivered  the  eirinlon  of 

the  court: 

The  record  discloses  the  following  facts:  Oeo. 
M.  Bacon  &  Co.  were  a  firm  dealing  In  barley 
and  other  brewers'  supplies  in  Ciacinnati,  Ohio. 
They  purchased  barley  at  Toronto,  Canada,  and 
advanced  a  part  of  the  price  of  the  barley  pur^ 
chased.  When  a  shipment  was  made,  a  wsft 
was  drawn  upon  them  ^xy  the  consignor  for  the 
balance  remaining  unpaid  on 'the  shipmenl^ 
which  was  usually  a  time  draft  and  aceompanlea 
by  a  bill  of  lading  for  the  barley  8hli^)ea. 

On  November  10,  1860,  a  draft,  accompanied 
by  a  bill  of  lading  for  15,000  bushels  of  barley, 
was  drawn  on  Bacon  &  Co.  by  Thomas  Clark- 
son  &  Co.,  of  Toronto,  Canada,  for  tbe  sum  of 
$6,602.66,  payable  in  gold  twen^-flve  days 
after  date.  This  draft  was  indorsed  by  Thom- 
as Clarkson  &  Co.,  and  on  presentation  to  the 
drawees,  Bacon  &  Co.,  was  accepted  by  them. 
Upon  the  arrival  of  the  barley  In  Cincinnati, 
Bacon  &  Co.  received  and  disposed  of  it  Be-  [1801 
fore  the  draft  matured.  Bacon  &  Co.  made  an 
arrangement  with  the  appellant,  the  Quebec 
Bank  of  Toronto,  which  was  the  holder  of  the 
draft,  by  which  the  time  for  payment  was  to  be 
extended  forty-five  days,  on  their  riving  a  note 
with  indorsers,  which  was  to  be  substituted  tat 
the  draft. 

Bacon  &  Co.,  accordinglv,  made  their  note, 
dated  December  28, 1868,  for  $6,616.86,  pay- 
able in  gold  for^-five  dfqra  after  date,  to  the 
order  oTTbomaa  Clsrkson  &  Co.,  and  indorsed 
John  Hughes,  which  th^forwarded  to  the 
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SluebecBank.  Thenotevasnotaccnitableto 
le  Bauk,  and  was  retumed  Inr  It  to  its  corre* 

fipondent  and  agent  at  Cincfnnati,  the  Mer- 
cjiants'  Nfltinnal  Bank,  with  the  infonnation 
that  Bacon  &  Co.  had  been  requested  to  furnish 
a  new  note,  properly  drawn,  with  another  In- 
dorser  besides  Huglies. 

No  such  note  was  made  or  forwarded  by  Ba- 
con &  Co. ,  and  on  Februaiy  2, 1870,  tiie  Quebec 
Bank  instructed  the  Merchants'  Buik  to  de- 
mand payment  of  Bacon  &  Co.  of  tiie  draft  ac- 
cepted by  tliem. 

On  February7,1870,Bac(m4Co.  represented 
to  Weyand  &  Jung,  a  firm  doing  business  in 
Cincinnati.that  they  were  embarrassed  for  want 
of  means  to  pay  the  debt  represented  by  tlie 
draft  of  November  10, 1869,  the  extended  credit 
on  which  was  about  to  expire  and,  to  aid  In 
paying  off  said  claim,  obtained  from  them  the 
note  In  controversy  in  this  suit,  the  same  being 
an  accommodation  note  for  which  Weyand  & 
Jung  received  no  consideration. 

Bacon  &  Co.  presented  this  note  to  the  Mer- 
chants' Bank  for  discount  on  the  morning  of 
February  7,  wiUi  the  puipose  of  having  it  ap- 
plied to  the  nmnent  at  the  claim  ot  the  Que- 
bec Bank.  The  Merchants'  Bonk,  after  snb- 
mtttlng  the  note  to  its  discount  committee  at 
noon  that  day,  refused  to  accept  It,  and  It  was 
handed  back  to  Bacon  &  Co. 

So  far  Uie  facts  are  not  disputed  by  either 
party.  But  here  a  controversy  arises.   The  ap- 

Sellant  contends  that,  on  the  afternoon  of  that 
ay,  February  7,  Bacon  &  Co.  again  presented 
the  note  to  the  Merclianta'  Bank,  which,  acting 
for  appellant,  accepted  It.  The  defendant  In- 
sists ttuit  the  note  never  was  delivered  to  the 
Merchants'  Bank,  but  that,  on  f^bruary  9, 
[181]  after  Bacon  A  Co.  had  made  an  assignment  for 
tiie  benefit  of  their  crediton,  the  cashier  of  the 
Bank,  having  induced  George  M.  Bacon  to  let 
him  see  the  note,  and  dius  getting  it  into  hia 
possession,  fraudulently  retained  possession 
against  the  protest  of  Bacon  &  Co. 

In  the  view  we  take  of  this  case,  it  is  unnec- 
essary to  settle  the  question  whether  or  not 
there  was  a  manual  delivery  of  the  note  on  Fcb- 
ruaiT  7.  We  shall  assume  that  the  note  was 
left  oy  Bacon  &  Co.  with  the  Merciiants*  Bank 
as  agentof  the  appellant,  on  that  dev. 

Toe  purpoae  for  whteh  Baccm  &  Co.  pre- 
sented the  note  ot  Weyand  &  Jung  to  the  Mer- 
chants Bank  Is  not  left  in  doubt  by  the  testi- 
mony. It  was  that  the  note  or  its  ^oceeds 
might  be  credited  on  the  claim  against  Bacon  & 
Co.  held  bythe  appellant  the  Quebec  Bank  of 
Toronto.  They  were  of  opinion  that  If  they 
could  thus  reduce  the  amount  due  on  the  claim 
they  would  be  able  to  raise  money  enough  to 
pay  off  the  residue,  and  thus  save  their  credit 
and  go  on  with  tlieir  budnesa.  The  note,  aa- 
Bunung  that  It  was  left  with  the  Merchants* 
Bank  on  February  7,  as  claimed  1^  wpellant, 
was  taken  for  the  very  purpose  which  Bacon  & 
Co.  had  In  view.  On  thispoint  Fallis.  the  Pres- 
ident of  the  Merchants'  Bank,  testifies  as  fol- 
lows: "The  note  ms  left  with  us  about  that 
time.  I  told  him  (George  M.  Bacon,  of  Bacon 
A  Co.)  it  would  not  be  discounted  to  check 
against,  but  we  would  take  it  and  credit  pro- 
ceeds on  claim  of  Quebec  Bank,  taking  said  note 
on  account  of  said  claim," 

The  teetimoi^  of  Terguson,  the  Cashier  of 
lU 


the  Hercbanti'  Bank,  omflnns  tiie  evidnce  of 
FalUs  in  respect  to  the  terms  on  which  ttie  Bank 
took  the  note  of  Weyand  &  Jung  from  Bacon 
&  Co.  If,  tberefore,  there  was  a  manual  deliv- 
ery of  tlie  note  to  the  Merchant^  Bank  on  FeN 
ruaiy  17,  it  was  on  the  condition  as  the  t^Bcen 
of  the  Bauk  concede,  that  either  the  note  or  iti 
proceeds  should  be  credited  on  the  clatm  tiie 
Quebec  Bank  of  Toronto. 

This  condition  was  not  performed.  On  tlu 
contrary,  It  Is  not  disputed  that  theMerchaatS 
Bank,  as  the  agent  of  appellant,  after  it  had  got  [181] 
possession  of  the  note  ta  Wejwid  &  Jung,  re- 
tained and  still  retains  the  draft  of  November 
10, 1869,  for  $6,602.66,  accepted  by  Bacon  & 
Co.  with  the  bill  of  lading  for  16,000  bushels  of 
barlOT  accompanying  it,  and  also  the  note  of 
Geo.  M.  Bacon  &  Co.,  indorsed  by  Hughes,  for 
$6,616.85;  that  no  credit  whatever  was  ever 
indorsed  on  either  said  draft  or  note;  that  on 
February  9, 1870,  two  days  after  the  note  of 
Weyand  &  Jtuig  had  been  rei^ved  by  the  Mer- 
chants' Bank,  tlie  note  of  |3acon  &  Co.  for 
$6,616.85  was,  at  the  Instance  of  the  Merchants' 
Bank,  iffotested  for  n(m-payment,  and  on  the 
same  day  Bacon  ft  Co.  executed  a  deed  of  as- 
signment fbr  the  benefit  of  their  creditors,  for 
the  reason,  as  they  alleged  and  testified,  that 
they  were  unable  to  pay  mid  note  or  draft.  On 
Febniarv  25, 1870,  siut  was  brought  by  the  Que- 
bec Bank  of  Toronto  in  the  Superior  Court  of 
Cincinnati  against  Bacon  &  Co.  as  makers,  and 
John  Hughes,  as  indorser,  on  the  note  aliove 
mentioned  for  the  full  amount  thereof,  namdy: 
$6,016.89,  and  interest. 

it  is  dear  that  the  deposit  of  a  promissoiy 
note  with  an  afent  of  a  tulrd  party,  on  the  con- 
dition that  It  should  be  used  by  the  agent'sprin- 
cipal  for  a  specified  purpose,  will  not  confer 
title  so  as  to  authorize  the  principal  to  bold  the 
note  for  a  different  purpose.  Thus,  in  Smith 
V.  Knot,  8  Esp.,  46,  it  was  said  byXordEldon: 
"  If  a  person  give  a  bill  for  a  particular  pur- 
pose, and  that  is  known  to  the  party  taking  the 
bill,  as,  for  example,  to  answer  a  partictUar  de- 
mand, then  the  party  taking  the  bill  cannot  ap- 
ply it  to  a  different  purpose."  See,  also,  Dtian- 
n€y  V.  Mitc/tel,  1  Stark.,  439;  Pw/ct  d»  Bra$  v. 
Forbea,  1  £sp..  117;  Seam  t.  Jfymsr,  1  B.  A 
Ad.,  628. 

Under  soch  circumstances,  without  the  per- 
formance  of  the  condition,  there  is  no  delivery 
in  the  commercial  sense  and  no  titie  passes. 
The  present  suit  is  an  attempt  by  the  appellant 
to  use  the  note  for  a  purpose  not  contemplated 
by  either  party  when  the  manual  delivery  of 
the  note  took  place.  The  case  of  appellant  is 
not  aided  by  the  fact  that  on  March  2S,  1871, 
more  than  a  year  after  Bacon  &  Co.  had  failed  rigs] 
in  business  and  made  an  assignment  fw  the  ben- 
efit  ol  their  creditors,  it  amended  Its  petition 
In  the  suit  brought  on  the  note  of  Bacon  &  Co, 
for  $6,616.36,  by  averring  that  the  note  of  Wey- 
and &  Jung  was  taken  as  apayment  on  the  note 
sued  on  in  that  c^,  and  demanding  judgment 
for  only  $1,616.86,  the  balance  due  after  allow- 
ing tiie  creoH.  According  to  the  TOrsion  of  the 
appellant's  witnesses,  the  understanding  was 
that  the  credit  should  be  made  on  February  7, 
1870,  when  the  note  of  Weyand  &  Jung  waa 
banded  to  the  Merchants'  Bank.  By  the  omis- 
sion of  the  Merchants'  Bank  on  that  dav  to  cred- 
it the  proceeds  of  the  note  of  W^and  ft  Jung 
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on  the  claim  of  appellant.  Bacon  &  Co.  were 
ix^rivei  of  all  the  advantages,  to  secure  which 
the  note  was  left  with  the  Bank. 

The  appellant  is  bound  by  the  acts  andomls- 
il(nu  of  Its  agenL  Harlngfolled  in  1870  to  use 
tbJi  note  for  the  only  pnrpoao  for  which  it  was 
placed  in  the  possession  oi  Its  agent,  it  cusnot 
now  exact  payment  thereof  as &bonafids  bolder. 

Under  the  circumstances  of  this  case,  we  are 
of  opiaion  that  there  was  no  delivery  of  the  note 
of  Wejand  &  Jung  to  the  appellant  and  that 
no  title  passed  to  it.  As  the  controversy  fs  be- 
tween tile  original  parties,  and  the  appellant  is 
not  an  innocent  holder,  it  is  not  entitled  to  the 
relief  mayei  for  in  its  bill.  T/ie  Ueeree  of  tiie 
CireuU  wart  hy  tohieJi  the  bill  tnu  tlitmiMeawu, 
4herefare,  right  and  mutt  be  affirmed. 

True  copy.  Teak 

James  H.  MoKenney,  Cterk,  Bup.  Ooint,  U.  8. 


JOHN  E.  WHITE,  Agent,  Appt., 

V. 

JOSEPH  a  CROW,  ROBERT  RAT.  Sherift, 

etc.,  BTAL. 

(Bee  8.  C.,  Reporter's  ed.,  IBS-UO.) 

Jvdgment,  teJten  enjoined — erroneaue  judgment, 
voiien  not  toid—^hen  coUateraUy  attailced  Ju- 
dieial  eeUe — right  to  redeem. 

L  AltbouBh  BjuilsnientAfinH.uduloatlf  procurt^ 
ft  cannot  be  enMjned  In  equity  udIcaa  toe  per>im 
tfpU  uni  tfbom  n  u  nn<1flt«d  ttiii  aver  and  prove  Uiat 
he  taae  ■  good  ilefenH  upon  tbe  nierita. 

&  Wiien9tJtteeQurtluiBjuii«dlctioa,bTtheproper 
■ervice  of  the  tummoDfl,  the  rendition  of  the  Juug- 
nent,  before  the  time  tor  flila?  dsf^Ddanfk  niuver 
Md  szplnd,  doea  not  render  it  vol!)  but  only  er- 
Mbaousiand  UAlaw,  vbm  ihi-  jutiKtijC'iot  taooiut- 
«|!kllr  aUaoked,  win  make  all  i>n:^kjiiL])i.i*jiie  neoes* 
■BTTOiBusUiattvi^wllliaiuDeltto  be  vaSldand 
Maolng.  until  rsvensd  In  a  dlzect|nw»e<l[n^. 

L  wBa«}urlidIctJooliM  sttacbod  In  the  original 
QMet  everjrUilnff  daae  witfain  tbe  power  of  tliiii  Ju- 
cbdictian,  w^oq  >(wU*iQrallf  gueaUoned,  te  be 
bold  concluBlveof  thorlgba  of  the  putiefi.  udIgm 
iBpeACbed  for  fraud. 

4.  A  judicial  sale  cannot  be  objected  to  beoadse 
%u»  property  wb>  aOM  in  bulk  and  Dot  Id  parcels^ 
tfMre  tbelBnortlF  first  offered  It  Benuratf^y  and  re- 
otfntd  DO  bids,  and  then  ofTerd  and  sold  It  en  ma*9e, 

fc,  Vliere  a  party  feiiled  mid  refused  to  redeem 
propertTwUiiln  tbo  tloie  limited  t&\r.  and  the^re- 
vr  loA  riia  rlfbt  to  do  so,  be  is  uut  eatltl^  Ut  relief 
fti:  equity,  UaMAbe  In  able  to  ahow  aoiue  fraud  or 
wranxontbeTartot  ttau  defeodanti,  by  wblab  re- 
demption was  prevented. 

[No.  lm.^ 

BubfoitUd  Jan.  4, 1884^    Decided  Jan.  tl.  1884. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado. 
The  history  and  facts  fully  appear  in  the 

Statement  of  the  case  by  Jfr.  JutUce  Woodat 
This  was  a  suit  in  equity.  The  facts  disclosed 
by  the  pleadings  and  evidence  were  as  follows: 
from  September  1. 1860,UDtIl  December  1, 1882, 
the  Brittcnstine  Silver  Mining  Company,  a  cor- 
poration organized  under  the  laws  of  ue  State 
of  New  York,  was  the  owner  of  twelve  mining 
claims  and  a  tunnel  site  situate  in  Chaffee 
County,  In  the  State  of  Colorado.  These  clafma 
were  in  a  group  and  some  of  tiiem  intersected 
and  orerl^ipea  eadi  other,  and  the  tunnel  site 
extended  acroa  them.  Jolm  B.  Henslee  was 
the  authorized  agent  oi  the  company  under  the 
110  U.  S.  V  S.,  Boot  SB. 


laws  of  Colorado,  upon  whom  service  of  jwoo- 
csa  against  the  company  could  be  made;  and 
he  was  also  a  large  stoclUiolder  therein  and  at> 
tended,  without  compcnsatloD,  to  some  of  the 
businesa  of  the  company. 

The  company  became  embarrassed  and  suits 
were  brought  against  it  by  its  creditors  In  Jan- 
uaiy,  1883.  It  owed  Henslee  $1,600  for  money 
advanced  to  it  by  him.  Henslee  assigned  his 
claim  to  the  defendant  Joseph  R  Crow,  in  part 
payment  of  money  due  from  him  to  Crow, who 
brought  suit  on  the  chiim  in  the  County  Court 
of  Lalce  County,  Colorado.  The  summons  was 
served  on  Henslee,  as  state  agent,  on  Januaiy 
0,  1882,  and  four  days  thereafter  he  appeared 
In  open  court  and,  as  the  record  of  that  case 
states,  as  general  agent  of  the  corapanv,  con- 
sented to  the  submi^on  of  the  case,  ana  judg- 
ment was  thereupon  rendered  against  the  com- 
pany in  favor  of  Crow.  A  transcript  of  this 
judgment  was  filed  with  the  Recorder  of  Chaf- 
fee County  on  January  17, 1862,  and  thereupon 
it  became  a  lien  upon  the  property  of  the  com-  r.  aiEi 
pany  in  that  county,  and  was  the  oldest  and  '■^^''^ 
best  lien  thereon. 

George  H.  Rohlson  recovered  a  judgment 
against  the  company  in  the  same  court  for 
$346.35.  It  became  a  Hen  on  January  90, 1883, 
and  was  the  second  lien  on  the  property  the 
company.  Henslee  gave  notice  of  these  judg- 
ments to  the  offlceiB  of  the  company  in  flew 
York  and,  upon  the  promise  that  the  company 
would  p&y  them,  the  judgment  crediton  s^reea 
to  a  stay  of  execution  and,  in  consequence,  no 
execution  was  issued  on  either  of  uem  until 
four  months  after  their  rendition. 

On  June  17, 1883,  the  property  of  the  Britten- 
stine  Mining  Company  was  sold  to  Joseph  R. 
Crow  for  toe  amount  of  the  judgment  In  his 
favor  on  an  execution  issued  thereon,  and  was 
again  sold  June  8, 1882,  to  George  M.  Roblson 
for  the  amount  of  the  judgment  in  bis  favor 
and  upon  an  execution  IssuM  thereon.  Certifi- 
cates of  sale  were  delivered  to  each  of  the  pur< 
chasers  and  duly  recorded  in  the  recording 
office  of  Chaffee  County.  The  certificates  spetf 
fled  the  time  within  which  the  inoperty  could 
be  redeemed,  which  was  six  months  from  the 
date  of  the  sales  respectively,  to  wit:  from  the 
sale  to  Crow  on  December  17, 1883,  and  from 
the  sale  to  Robison  on  January  8,  1888.  The 
certificate  given  to  Crow  statea  that  the  sale  to 
hfm  was  subject  to  the  sale  to  Robison. 

The  ofBcers  and  directors  of  the  company  in 
New  York  received  notice  fnm  Henslee  of 
these  judgments  and  sales,  and  nude  efforts 
without  success  to  raise  money  to  pay  off  the 
liens.  The  judgments  and  certificates  of  sale 
were  bought  up  by  the  defendants,  L.  0.  Wil- 
son, H.  M.  Noel,  J.  L.  Loker,  W.  N.  Loker, 
James  Streeter  and  O.  H.  Simons.  They  ap- 
pear to  be  the  only  defendants  who  have  any 
interest  in  this  suit. 

While  the  events  above  mentioned  in  refer- 
ence to  this  property  were  happening  in  Colo- 
rado the  Supreme  Court  of  the  City  and  County 
of  New  York,  in  a  suit  therein  pending  gainst 
the  company  on  May  39,  1883,  appointed  a  re- 
ceiver, to  whom,  on  October  28, 1683,  the  com- 
pany, by  order  of  the  court,  conveyed  all  its 
woperty.  At  a  sale  made  by  the  receive  about 
December  1, 1883,  the  appellant,  John  B.Whit^ 
becwne  the  purchaser  of  the  property  of  the 
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company  in  Cbaflee  Coun^  Coloiado,  and  on 
December  6  received  a  deed  therefor  nam  the 
fwdTer,  and  on  December  6  a  deed  from  the 
eompany.  At  the  time  of  bb  purchase,  White 
knew  of  the  liens  against  and  sales  of  the  prop- 
erty, and  that  the  time  for  redemption  was  about 
to  expire.  He  redeemed  the  property  from  the 
■ale  to  Robison  before  the  time  of  redemption 
expired  and  paid  off  two  Judgments  Junior  to 
those  above  mentioned.  He,  however,  teiled . 
and  refused  to  redeem  the  property  from  the 
sole  toCrowwithin  the  time  limited  for  redemp- 
tion. After  the  time  liad  expired.  White  offered 
to  redeem  from  the  Crow  sale,  but  the  appellees 
refused  to  allow  the  property  to  be  redeemed. 

Thereupon,  on  Febniur  18,1888,  the  appel- 
lant, John  £.  White,  filed  the  bill  In  this  case, 
to  which  Braslee,  Crow  and  the  above  mon- 
tioned  purchasers  of  said  judgments,  and  Rob- 
art  Ray,  the  Sheriff  of  Cnanee  County,  were 
made  parties.  The  bill  prayed  tiiat  Say,  the 
Sheriff  of  Chaffee  County,  might  be  enjoined 
from  making  a  deed  to  the  owners  of  the  cer- 
tificate of  sate  issued  to  Joseph  R.  Crow  and 
that  the  certificate  might  be  declared  null  and 
void  and  that,  upon  payment  by  the  complain- 
ant, of  the  amoimta  found  due  to  Crow  on  hia 
cbwn  agdnst  the  property,  he  might  be  com- 
pelled to  execute  a  d^  of  release  to  him  for 
■aid  property. 

The  only  questions  controverted  on  the  final 
hearing  were,  whether  or  not  the  judgment  in 
favor  of  Crow  and  the  certificate  issued  upon 
the  sale  made  to  him  slioidd  be  declared  void 
and  whether  the  Sheriff  of  Chaffee  County 
lihould  be  enjoined  from  making  a  deed  to  him 
for  tbe  property  in  question  and  whether  the 
owners  of  the  judgment  and  lienof  Crow  should, 
upon  payment  thereof,  execute  deeds  of  release 
to  the  appellant  for  said  property. 

Tbe  drcuit  court  decided  all  these  questions 
in  tbe  negative  and  directed  that  tbe  defendants 
in  interest  should  repay  to  the  complainant  the 
sums  paid  by  Mm  to  discbarge  the  liens  upon 
■aid  property  and,  upon  sucb  pavment,  decreed 
that  the  bill  should  be  dismissed.  This  appeal 
brings  that  decree  under  review. 

Memt.  I<.S.  DIzon,  R.  It.  Favtiton  and  6*. 
Edgar  Smith,  for  appellant. 

Ueun.  John  D.  P^e  and  L.  N.  Buck,  for 
appellees: 

Jurisdiction  being  obttdned  over  the  jwrson 
and  over  the  subject-matter,  no  error  in  its  ex- 
ercise can  make  the  judgment  void.  Frccm. 
Judg.,  sec.  135;  Wimberly -v.  Hvr»t,3a  Ill.,166; 
Cloud  V.  Eldorado  Co.,  12  Cal..  128;  Praton  v. 
Clark,  9  Ga.,  246;  BolgiaTio  v.  Cooke,  19  Md., 
875;  HailiaKayv.  Heminmoay,  30  Conn.,  191; 
Faatter  v.  meming,  66  Ul.,  467;  Fleming  v. 
/eAiwm,  26Ark.,lsi. 

When  the  person  entitled  to  complain  docs 
not  do  so  by  some  appropriate  proceeding,  the 
sale  is  impregnable  to  any  collateral  assault  and 
must  be  treated  as  valid.  Freem.,  Judg.,  494; 
Bunker  v.  Itand,  19  Wis., 253;  San  Frandaeoy. 
PixUy,  31  Cal.,  56;  Williamt  v.  AUiaon,%-&  Iowa, 
S78;  Fine  v.  8t.  I/mitPub.  &!/j«o^,30Mo.,166; 
CunMTigham  t.  CamdVfll  N.  Y.,276. 

The  entry  of  the  Jutmnent,  after  the  return 
day  of  the  writ  and  be^re  the  defendant  is  in 
d^ault  for  want  of  an  answer,  is  a  mere  irregu- 
laris, to  be  corrected  by  motion  or  by  appeal 
114 


ta  writ  of  error,  and  to  be  deemed  as  waived  it 
notsocoiiectad. 

BraruteUtr  t.  84  Ho.,  818;  SawUur 
T.  AgM,  84  Ho.,  87S;  Changer  v.  Judge,  eU.,  44 
Mich.,884;  I^otu  v.  CotOedge,^  l^M- 

A  judgment  rendered  on  defective  service  or 
before  the  return  day  of  tbe  wriL  la  vidld  untD 
set  aside  on  motion  or  reversed  n  aft  i^pellate- 
court. 

Duttoii  V.  Hobton,  7  Kan.,  106;  MeimT,  Mc- 
Coy'* Admr.  n  Ohio  8t.,225;  Bendrick  t.  Wiit- 
teviore,\(i^mM.,^\Btvmley  v.  Smith,  3  Hill,. 
517;  Harrington  v.  Wofford,'^  M1bs..31;  Coh  v. 
5u<i«-,48Me.,40l;  Whitu^'9.  Barbier.l  CtX.,. 
54;  Cooper  v,  Reynold$,\^  Wall.,  808  (77  U.  S., 
XIX.,eSl);  Ci>rwtt(iVaM)T.TrtHi«imJ,Si0WalL. 
350)  87  U.  S.,XXn.,  269):  ^unn  r.itan(,04  U. 
S.,664(XXIV..80^;Preem.Jndg.,■ecs.lM-18^ 
and  cases  dted. 

There  is  no  sucb  thing  known  dtber  In  law 
or  equi^,  as  a  fraudulent  judgment  founded  on 
a  just  debt.  No  case  can  be  found  where  a  judg- 
ment at  law  has  been  set  aside  in  equity  aC  tbe 
instance  of  a  party  or  privy,  unless  it  was  first 
made  to  appear  that  there  existed  a  meritoriou* 
defense  to  the  action,  which  the  party  was  pre- 
vented from  making,  by  accident,  fruid  or  mis- 
take. Courts  of  equity  do  not  interfeie  with 
judgments  at  law  for  inegularity  or  error  in  the 
proceedings. 

Roller  V.  Wooldridge.  46  Tex.,  485;  8/iepardv. 
Akeri,  8  Tenn.  Oh.,  215;  Finch  v.  IMlinger.  4T 
Iowa,173:  B.  E.Cd  v.  /few«,58  N.  Y.,  175;  Tag- 
gart  v.  Wood,  30  Iowa,  330;  Saver  v.  Kanta* 
City,  09  Mo.,  46;  Brou>H*s 'Appeal,  86  Pa.,  524; 
BiMcllv.  Bozman,  3  Dev.  Eq.,  154. 

Mr.  Jvitiee  Woods  delivered  the  opinion  of 
the  court: 

Tlie  firat  assignment  of  error  which  we  sball 
notice  is,  Hiat  the  circuit  court  erred  in  not  de- 
claring tiie  judgment,  i«c<'vcrcd  by  Joseph  R, 
Crow  against  the  Brittenstine  Silver  Mining- 
Company,  void;  first,  because  fraudulently  ob- 
tained; and  second,  because  the  court  waa 
withrtut  jurisdiction  to  render  it. 

Wehave  been  unable  tofind  in  the  record  any 
support  for  the  contention  that  tbe  judgment 
was  fraudulently  obtained.  All  the  alleged  facta 
set  out  in  the  bill  on  which  the  charge  of  fraud 
is  based  are  clearly  disproved  by  the  testimony. 
But  if  the  Brittensthie  Silver  Mining  Company 
were  itself  assailing  the  judgment  fraudu- 
lently procui'ed,  it  could  not  have  it  enjoined 
in  equity  unless  it  could  aver  and  prove  that  it 
had  a  good  defense  upon  the  merits.  Hiar  t. 
Lowe,  19  Ala.,  224;  Pea  rce  V.  Clney,  30  Conn,, 
544;  AbUman  v.  Both,  13  Wis.  [81],  90.  Thei« 
is  no  pretense  that  the  company  had  any  defense. 
It  has  never  complained  of  the  Judgment.  On 
the  contrary.  It  promised  to  pay  it  provided  ex»- 
cution  were  stayed,  and  upon  Its  promise  of 
payment  execution  was  stayed.  Much  less, 
therefore,  docs  it  lie  In  the  mouth  of  appellant 
to  complain  of  fraud  In  the  obtaining  of  the 
judgment  On  this  point  he  baa  no  standtaig  In 
court. 

The  complainant  insists,  however,  that  th» 
judgment  was  void  becsuse,  on  the  fourth  day 
after  Gerrice  of  summons  and  before  the  time 
for  filing  the  answer  had  expired,  Henslee  ap- 
peared &  court  and  consented  that  judgment 
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miffbt  be  entered  in  favor  of  Crow,  a^iainst  the 
Bnttenstlne  Mining  Companj,  for  the  sum  due 
OB  the  oUlsation  upon  wlucb  the  rait  waa 
brought,  and  Judgment  was  thereupon  accord- 
ingly entered. 

The  Civil  Code  of  Colorado,  section  46.  pro- 
videa  as  follows:  "  From  the  time  of  service  of 
summons  In  a  civil  action  the  court  shall  be 
deemed  to  have  acquired  Jiuisdiction." 

The  summons  in  this  case  gave  full  and  par- 
ticular  notice  to  the  dafendant  of  the  cause  of 
action.  It  waa  aerved,  as  clearly  appears  from 
the  return,  in  the  county  where  tiie  suit  was 
brought.  It  was  served  on  Henalee  as  the  per- 
son appointed  to  receive  service  of  process  for 
the  company.  It  is  not  pretended  that  it  was 
not  served  in  the  county  where  the  company 
had  its  principal  office  or  where  its  principal 
busineaa  was  carried  on,  nor  that  Henslee  was 
not  the  right  penon  on  whom  service  should 
have  been  made.  The  service  was  regular  and 
effectuaL 

The  court,  therefore,  had  Jiirisdictton  of  the 
parties.  It  had  iurisdiction  of  the  subject-mat- 
ter, and  the  jniunnent  which  it  rendered  was 
within  tbe  jurisdictjon  conferred  on  it  by  law. 
The  ludg^nent  which  it  rendered  recited  that 
Henaiee  was  the  general  agent  of  the  company 
and.  as  such,  consented  that  judgment  might  be 
entered  against  the  defendant  The  law,  there- 
fore, when  the  judgment  is  questional,  pre- 
sumes that  the  court  was  satisfied  by  proof  that 
the  agent  had  authority  to  give  the  consent  of 
the  company  to  the  rendition  of  the  judgment. 
The  fact  that  he  was  such  general  agent  and  au- 
thorized to  consent  to  the  entry  of  judgment  is 
not  denied  in  the  bill,  nor  is  there  any  proof  in 
the  record  to  show  that  he  was  not  the  agent  of 
the  company,  fully  authorized  to  consent  to  the 
rendition  of  the  judgment. 

But  if  be  was  not  such  agent,  the  Question 
arises  whether  the  rendition  of  the  judgment, 
before  tbe  time  for  filing  defendant's  answer  baa 
expired,  renders  the  judgment  void.  We  are  of 
opinion  that  it  does  not ;  that  its  rendition  was 
smiply  erroneous  and  nothing  more.  The  court 
hanng  jurisdiction  to  render  the  judgment,  and 
having  rendered  it,  the  law,  when  the  judgment 
is  collaterally  attacked,  will  make  all  presump- 
tions  necessary  to  sustain  it.  GrigTum  v.  AsU/r, 
2  How.,  819.  The  defendant,  being  in  court, 
was  bound  to  take  notice  of  its  procMdings  and 
might  have  corrected  tbe  error  at  any  time 
during  the  term.  It  did  not  move  to  set  the 
judgment  aside.  It  filed  no  answer.  The  pre- 
sumption, therefore,  which  the  law  makes,  is, 
either  that  it  consented  to  a  submission  of  the 
case  before  the  time  for  answer  expired,  or  that 
it  subsequently  waived  the  onor  by  not  seeking 
to  correct  it, 

189]  "  It  is  of  no  avafl,"  said  the  court  in  Cooper  v. 
Retinoid*,  10  Wall.,  808  [77  U.  S..  XIX.,  9311, 
"  to  show  that  there  are  errors  in  the  record, 
unless  they  be  such  as  prove  that  the  court  bad 
no  jurisdiction  of  the  case,  or  tliat  the  judgment 
rendered  was  beyond  its  power.  This  principle 
has  been  often  held  by  this  qpurt  and  by  all 
courts,  and  it  taltes  rank  as  an  axiom  of  law." 
And  in  <hmett[NaMli\  v.  WiUiama,  20  Wall., 
226X87  U.  S.,  ZXII.,  it  was  declared  that 
"The  settled  rule  of  law  la,  that  jurisdiction 
having  attached  in  the  original  case,  everrthlng 
none  within  the  power  of  that  jurisdiction, 
110  U.  & 


when  collateially  questioned,  Is  to  be  held  con- 
clusive of  the  righta  of  the  parties,  unless  Uo 
peached  for  fraad."  See,  also,  Km^  v. 
nedy,  6  Cranch,  178 ;  Thompton  v.  Tolmie,  H 
Pet.,  157;  Vorheetv.  BatUc,lQ"Pet.,4^i  Orig- 
turn  T.  Aitor  [luprd]  ;  Fiormtine  v.  Barton,  ]) 
WaU.,  210  [69  U.  8.,  XVH.,  788] ;  McOoon  v 
Seaies,  9  WaU.,  28  [78  U.  8.,  XIX.,  6«1; 
Oioter  Y.  Bolman,  8  Heisk.,  519;  Weit  t.  WSU^ 
iammm,  1  Swan  (Tenn.\  277. 

The  judgment,  therefore,  cannot  be  declared 
void.  It  could  not  be  successfully  attacked  lu 
this  collateral  way  even  by  the  defendant,  mucl» 
leas  by  one  not  a  party  to  it.  We  must  assunw 
the  judgment  to  be  valid  and  binding  until  re- 
versed in  a  direct  proceeding. 

The  next  contention  of  the  appellant  is,  that 
the  sale  made  to  Crow  under  his  Judgment  la 
void  because  theproperty  was  sold  in  bulk  and 
not  in  parcels.  This  contention  is  based  on  tbe 
Statute  of  Colorado,  which  provides  aa  follows: 
"  When  any  property,  real  or  [Krsonal,  shall  be 
taken  in  execution,  if  such  property  is  suscep* 
tible  of  division,  it  shall  be  sold  in  such  quano- 
ties  as  may  be  necessary  to  satisfy  such  execi» 
tion  and  costs,"  General  Laws,  ch.  68,  section 
1416.  p.  625. 

There  are  two  sufficient  answers  to  this  objec- 
tion to  the  sale.  In  the  first  place,  Uiere  ia  not 
a  word  of  proof  In  the  record  to  show  that  any 
part  of  the  property  would  have  sold  for  a  sum 
sufficient  to  satisfy  the  execution  and  costs.      , , 

On  the  contrary,  the  record  shows  that  the  en- 
tire  property  was  sold  on  execution  four  differ- 
ent times  during  the  year  1882,  and  that  in  no 
instance  did  it  bring  more  than  the  debt  and 
costs,  and  that  it  brought  more  at  the  sale  which 
is  attacked  in  this  cose  than  at  any  of  the  others. 
At  one  sale  it  only  brought  $346  ;  at  another  it 
only  brought  half  the  debt.  At  every  sale  it  was 
bought  in  by  the  judgment  creditor. 

In  tbe  second  place,  tbe  evidence  shows  that 
at  the  sale  which  Is  complained  of  in  the  bill,  the 
Sheriff  first  offered  the  claims  singly  and  sep- 
arately and  received  no  bids.  He  then  offered 
and  sold  them  on  maue. 

These  facts  make  it  unnecessary  to  inqulra 
whether  the  objection  to  a  sale  en  matte  could  be 
successfully  made  after  the  time  for  redemption 
had  passed,  where  both  the  party  making  the 
objection  and  the  party  claiming  under  the  sale 
were  strangers  to  the  judgment.  \ 

The  next  contention  of  appellant  is  that  tht 
certificate  issued  by  the  sheriff  to  Joseph  B. 
Crow  on  the  sate  nuule  to  him  June  17,  1882,  r» 
cited  tbatsaid  sale  was  made  "  subject  to  an  ex- 
ecution in  favor  of  Qeorge  M.  Kobisoo,"  and 
that  appellant  having  redeemed  from  what  was 
thus  recited  to  be  tbe  elder  lien,  the  title  thus 
acquired  by  him  would  be  superior  to  that  hosed 
on  what  he  had  reason  to  suppose  was  the 
younger  lien  of  Crow. 

It  18  not  disputed  that,  In  fact,  the  lien  of  the 

Judgment  in  favor  of  Crow  was  the  older  lien, 
t  t^came  a  lien  on  January  17,  1882,  when  the 
transcript  was  filed  in  the  office  of  the  Recorder 
of  Chaffee  County.  Section  214  Civil  Code  of 
Colorado.  The  levy  of  the  Robison  attachment 
was  not  recorded  until  January  20, 1882;  and  It 
acquired  a  lien  upon  the  property  on  that  day. 
Civil  Code,  section  98.  The  sale  on  the  judg- 
ment infavorofCrowtookplaceJunel?,  18^, 
tbe  sale  on  the  judgment  m  favor  of  Robison 
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took  place  OD  July  8, 1882.  These  matten  were 
all  of  public  record,  and  were  made  such  that 
all  partiea  interested  might  have  notice.  The 
appellant  cannot  derive  any  advantage  from  tiie 
mistake  In  the  Sheriff's  certificate,  which  the 
public  records  of  Um  county  corrected,  and  for 
which  neither  Crow  nor  his  Tndees  were  re- 
sponsible. 

[IBl]  Butevenif  the  judgment  in  farorof  Robison 
bad  been  the  senior  judgment,  it  would  not  aid 
the  case  of  appellant.  grantee  of  the  defend- 
ant company  he  would  be  required  to  redeem 
from  all  the  sales.  He  could  not  acquire  title  to 
the  property  by  redeeming  it  from  a  sale  on  the 
oldest  hen,  for  in  Colorado  a  redemption  annuls 
the  sale.  The  General  Lawsof  Colorado,  ch.  52, 
p.  527,  section  1419,  provide  as  follows :  "  On 
such  sum,"  the  redemption  money,  being  paid 
as  aforesaid  to  the  purchaser  or  sheriff,  "the 
said  sale  and  the  certificate  thereupon  granted 
shall  be  null  and  void."  The  appellant  might 
as  well  claim  that  the  paymentot  the  oldest  In- 
cumbrance on  real  estate  discharged  all  the  sub- 
sequent incumbrances. 

We  are  of  opinion  that  there  is  no  merit  in  the 
appellant's  case.  The  Judgment  in  favor  of 
Crow  against  the  Brlttenstiae  Silver  Hining 
Company  was  a  valid  judgment,  rendered  on  a 
lust  demand ;  It  was  obtained  without  fraud  ;  it 
lias  never  been  assailed,  directly  or  indirectly, 
by  the  judgment  debtor.  The  sale  made  under 
it  was,  so  »r  as  the  record  shows,  fair  and  reg- 
ular :  the  time  wltbln  which  the  property  sola 
co\ild  be  redeemed  was  diown  by  tbe  public 
records ;  it  was  well  known  to  the  agent  of  ap- 

Sellant  The  appellant  failed  and  refused  to  re- 
cem  the  proper^  withhi  the  time  limited  by 
law  and  (hereby  lost  his  rf^^t  to  redeem,  unless 
he  is  able  to  show  some  fraud  or  wrong  on  the 
part  of  the  defendants  by  which  a  redemption 
was  prevented.  Without  such  sbowioe  he  is  not 
entitled  to  relief  in  equity.  Hap  v.  Sattgh,  77 
m.,  600.  Nothing  of  the  kind  baa  been  shown. 

We^nd  no  error  in  tfw  record.    Tli*  decree  of 
the  Circuit  Court  it,  Otertfore,  affirmed. 
True  copy.  Test: 

James  fl.  UcKsnney,  Clerk,  Sup.  Court,  U.  8. 


[102]         CITY  OF  J0NE8B0R0,  Appt, 

c, 

CAIRO  AND  ST.  LOUIS  RAILROAD  COM- 
PANTbtal. 

(See  8.  C,  Reporter's  ed.,  IBS-SOO.) 

power  to  tuhteribe  to  railroad  stock  aiid  iuue 
bonda—poteerof  Legitiature  to  legalizebonda — 


confer  authority  to  nil 
road  company  and  to  iMue  bondim  payment  there- 
of. 

Su.  Ag(a(«1je^elniura(^q  mnke  usi  larqmial  and 
jTwufflclc-ntelecUou  IcreJand  blndJogHean  expres- 
iLuD  or  thp  poTiLilur  V  ill ;  anii,  upon  thobaslaoi  tbe 
election  thiie  Ip^all/i-d  Ttiny  i:mpowertho  corporate 
uutTinrlliiP^f  oEtlw  iinmlclpiillty  to  issiin  its  lirtDds  for 
tLio  (Ln^ uuiit  lndk:«tM  by  the  (lOj^ulur  H'lr. 

a.  Till-  L'-onetltudan  of  Illinois,  ailuiilnd  In  1870, 


i.  Tbat  part  of  tfaeAot  of  IMS  lenllslnfr  theeleo* 
tlon  of  IWfi,  and  conferring  authority  to  uiue  bonds 
for  the  amount  voted  at  that  eleotlon,  la  not  In  viola* 
tlon  of  section  23  of  article  8  of  the  Illinois  Consti- 
tution of  ISM,  which  provides  that  *'  No  private  or 
local  law  shall  embrace  more  than  one  suDjeot,  and 
that  shall  be  expreesed  In  the  title." 

[No.  1040.] 

Submitted  Jan.  t,  1884,  2)eeided  Jan.  tl,  1884. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  Districted  Illiuois. 
The  history  and  facts  ot  the  case  appear  in 
the  opinion  of  the  court. 

Meeera.  W.  S.  Day  and  Sidney  GtrBrnx, 
for  appdlanL 

Mr.  Q9org9  A.  Saaden,  for  Graves,  ap- 
pellee. 

Mr.  /tM<t'e«HarlaadeUvacd  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  In  the  Circuit 
Court  of  the  United  States  for  the  Southern  Dis- 
blct  of  Illinois,  dismiasinga  bill  in  equity  filed 
by  the  City  of  Jonesboro,  in  that  State,  against 
the  Cairo  and  St.  Louis  Railroad  Company,  an  ' 
Illinois  Corporation,  the  Auditor  of  State,  the 
County  Clerk  and  Sheriff  of  Union  County,  Illi- 
nois and  the  "  Unknown  Holders  of  the  Jones- 
boro 01^  Bonds,  issued  in  aid  of  the  Cairo  and 
St.  Louis  Railroad  Company."  The  suit  was 
commenced  in  one  of  the  courts  of  the  State. 
Its  object  was  to  obtain  a  decree  perpetually 
enjoining  tbe  State  and  county  olnocrs,  who 
were  made  defendants,  from  levying,  certifying 
and  extending  any  tax  for  tbe  payment  either 
of  the  principal  or  Interest  of  said  lionds.  There 
was  no  defense  upon  the  part  of  thoflc  nfllcera, 
and  after  publication  against  the  "  Unknown 
Holders^*  of  the  bonds  in  the  mode  prescribed 
by  the  local  statute,  a  decree  pro  eonfeeto  wai 
passed,  giving  the  relief  asked  and  declaring 
tlie  bonda  invalid  as  against  the  city. 

Subsequently,  Luther  R.  Graves,  a  citizen  of 
Vermont,  presented  his  petition.  In  (»>nformity 
with  the  state  law,  alleging  his  ownership  <n 
some  of  the  bonds,  and  asking  tbat  the  default 
be  set  aside,  with  permission  to  him  to  plead, 
demur  or  answer  under  the  orders  of  the  court. 
The  petition  was  granted,  and  be  was  made  a 
party  defendant.  Thereafter,  on  his  further 
petition,  the  cause  was  removed  to  tbe  court 
from  whose  decree  this  appeal  is  taken. 

The  evidence  shows  mat,  on  the  2d  day  of 
March,  1868,  a  resolution  was  passed  by  the 
City  Council  of  Jonesboro,  submitting  to  the 
legal  voters  of  that  municipality,  at  its  then 
next  regular  election  held  April  6,  1868,  the 
question  wbetlier  tbat  City  should,  upon  cer- 
tain named  conditions,  subscribe  $50,000  to  the 


lUinoii  ContUtuHou—Act  legalizing  election,  .capitalsttjck  of  the  Cairo  and  St  Louis  Railroad 
_  .  Company,  payable  in  bonds  within  twenty  yean 

1.  The  power  given  to  a  dty  council  to  borrow  oftar  rimp  »t  the  nntinnnf  tlifl  CAtv  wiUi  mter- 
moneyen^heciwlitoftheoltyandlBBuebondBun.  aijer  tmie.  at  ^«  op^on  oi  lue 
der  the  seal  of  the  dty  therefor,  does  not.  alone,  est  at  tbe  rate  Of  eight  per  cent  per  annum  xrom 
jbscribetotiieBtockof  arau-  date  of  issue.  The  election  was  held  at  the  time 
indicated. 

Subsequently,  by  an  Act  of  the  General  A»- 
sembly  of  lllinois.wkich  became  a  law  on  March 
8, 1809.  entitled  "An  Act  to  Amend  an  Act  £n* 
titled  'An  Act  to  Incorporate  the  Cniro  and  St. 
Louis  Railroad  Companv,' "  approved  Febnwry 
16,  ISe.').  authoritv  was  given  to  the  aevenU 
towBB,cities  and  counties  uroug^  or  near  which , , 
that  nilroad  might  pasi,  ua  tg  the  several 
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tnriuhlps  In  said  counties  which  may  have 
adopted,  or  mi^t  thereafter  adopt  township 
organiuUon,  to  nibacribefor  and  tttestot^in 
the  Company,  or  to  make  a  donation  in  aid  of 
the  construction  of  the  road,  and  issue  bonds 
for  such  sahecriptions  or  donations  to  be  paid 
bj  taxation  upon  tiie  property  of  the  municipal- 
ity issuing  them.  It  was  provided  tliat  no  sub- 
smption  or  donation  should  be  made  nor  bonds 
Issued  nor  tax  levied,  unless  a  majority  of  the 
legal  Totera  of  the  municipality,  Totine  at  an 
electicm  called  and  held  as  provided  In  the  Act, 
should  assent  to  the  subscripUon  or  donation. 
But  it  was  further  provided  in  the  same  Act 
"That  all  elections  heretofore  had  in  any 
county,  dtvortown,  in  reference  to  a  subscrip- 
tion to  said  railroad,  are  hereby  declared  legal 
and  binding,  and  ^e  county  court  of  auy  county 
and  the  corporate  authorities  of  any  city  or 
town,  in  which  such  elections  have  been  already 
held  and  a  majority  of  the  votes  cast  were  for 
subscription,  snail  nave  authority  to  issue  bonds 
for  such  an  amount  as  was  voted  for,  notwith- 
standing any  insufBciency,  informality  or  irreg- 
ularity m  such  election  or  in  the  notice  there- 
of."  8  Priv.  Laws,  111.,  186»,  pp.  25e-«. 

By  an  ordinance  of  the  City  Council  of  Jones- 
boro,  passed  July  21, 1871,  which  referred  to 
the  resolutions  of  March  2, 1868,aDd  recited  that 
at  the  election  of  April  6, 1868,  all  the  votes  cast 
tavOTed  the  subscription,  it  was  enacted  that 
the  proposed  subscription  of  $60,000  be  and  Is 
hereby  made  upon  the  conditions  specified  In 
said  resolutions,  and  tliat  bonds  be  issued  for 
the  purpose  of  payine  the  same-  The  cUx'k. 
was  directed  to  lutve  them  prepared  and  deliv- 
ered to  John  E.  Naill,  who,  by  theradlnance, 
was  "Appointed  agent  on  behalf  of  the  City,  to 
receive  firom  the  cterk  the  said  bonds  and  to  de- 
liver the  same  to  the  said  Company,  its  author- 
ized agent  or  officer,  upon  compliance  by  the 
said  Company  with  the  conditions  In  said  reso- 
lutiona  specified,  and  at  the  same  time  to  re- 
ceive from  the  said  Company  its  certificate  or 
certificates  of  stock,  paid  up,  In  said  Company 
to  an  amount  equal  to  the  amount  of  the  bonds 
so  delivered,  and  that  he  Immediatelv  deliver 
such  oertiflcate  or  ceotiflcatei  to  the  tnty  coun- 
cil." 

fioKi  Under  date  of  July  1,  1878,  there  was  exe- 
cuted  and  delivered  toNaUl  $25,000  of  Uie  bonds 
directed  to  be  issued.  They  purport  to  have 
been  issued  by  the  City,  were  signed  by  its 
mayor  and  oountersiniM  by  Its  treasurer  and 
clerk,  and  made  payable  to  the  Railroad  Com- 
pany or  bearer  at  the  Bank  of  Commerce  in 
Kew  York.   Each  one  recites  that: 

"  Tliis  bond  Is  issued  under  and  by  virtue  of 
the  charter  of  said  City,  and  of  ordinances 
passed  in  pursuance  thereof,  in  payment  of  so 
much  of  the  subacription  by  said  Cter  for  nftv 
iharca  of  the  ca^tal  stock  of  said  Cairo  and  8t 
Louis  Rallroud  Company.  The  proposition  to 
subscribe  for  said  stock  having  been  first  sub- 
mitted, as  required  by  law,  to  the  qualified 
voters  of  said  City  for  their  approval  or  rejec- 
tion, at  a  special  election  regularly  held  for  uiat 
tmrpose  at  the  various  voting  precincts  or  wards 
in  and  of  said  OXy,  on  the  mh  day  of  April,  A. 
D.  1868,  and  more  than  two  thirds  of  said 
voters  having  at  said  election  assented  thereto, 
and  said  maioii^of  voten  also  being  a  major- 
ity over  all  ue  votea  cast  at  the  last  preceiung 
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regular  election  held  in  and  for  said  City,  and 
said  Cairo  and  St.  Louis  Railroad  Compaii; 
having  duly  performed  all  the  conditlcms  at 
said  subscrfptfoo  to  be  performed  on  Its  put  h«> 
fore  said  bond  was  to  be  issued." 

On  the  18th  day  of  October.  1674,  there  was 
filed,  In  the  office  of  the  Auditor  of  State. the  offi- 
cial sworn  certificate  of  the  then  Mayor  of  Jones- 
boTo,who,  aa  clerk,had  attested  the  bonds  when 
issued,  attested  by  the  city  clerk,  to  tiie  effect 
that  tlie  b^ore  mentioned  bonds,  amounting  to 
|2S,000,  were  entitled  to  zegistration  In  the  of- 
fice of  tiie  Auditor  under  the  Act  of  April  16, 
1869,  entiUed,  "An  Act  to  Fund  and  Provide 
for  Paying  the  Railroad  Debts  of  Counties;" 
that 'they  were  issued  by  said  City  to  said  lUU- 
road  Company  ' '  Under  and  hr  authori^  of  ^o- 
provlsions  of  an  Act  of  the  Cfeneral  Assembly 
of  IlUnois,  ap[Ht>ved  March  8,  1869,  and  by  a 
vote  of  the  people  of  said  Cm  at  an  election 
held  onthe  6th  day  of  April,  1868."  Tfaatcer- 
tificate  concluded:  "And  I,  as  mayor  of  said 
City,  do  hereby  certify  that  all  the  preliminair 
conditions  in  the  Act  In  force  April  16,  1669. 
required  to  be  done  to  authorize  the  registra- 
tion of  these  bonds,  and  to  eutitie  them  to  the  [190 
benefits  of  said  Act  last  referred  to,  have  been 
fully  complied  with  to  the  best  of  my  knowl- 
edge and  belief." 

On  the  day  that  certificate  was  filed,  the  Au- 
ditor of  State  Indorsed  on  each  bond  tliat  It  had 
been  registered  In  his  office  pursuant  to  the  pro- 
visions of  the  said  Act  in  force  April  16, 1869. 

It  was  stipulated  In  the  cause  that  the  Inters 
est  on  the  bonds  so  issued  had  been  regularly 
paid  by  the  City  from  the  date  of  their  delivery 
to  tiie  Issuing  of  the  injunction  the  state 
court  In  September,  1862. 

1.  It  is  entirely  clear  that  when  the  vote  of 
Aprils  1868  was  taken,  the  City  of  Jonesboro 
was  not  authorized,  by  Its  charter  nor  by  any 
statute  of  Illinois,  to  make  a  subscription  to  the 
capital  stock  of  the  Cairo  and  St.  Louis  Rail- 
road Company.  The  power  given  to  Its  city 
council,  to  borrow  money  on  the  credit  of  the 
City  and  issue  their  bonds  under  the  seal  of  the 
City  therefor,  did  not,  alone,  confer  authority 
to  subscribe  to  the  stock  of  a  railroad  company, 
and  issue  bonds  in  payment  thereof.  The  bonds 
upon  their  face  showed  that  they  were  not  is- 
sued for  an  ordinary  municipal  purpose.  Lewi* 
V.  Strewport.  108  C.  8..  a^XXVII.,  728]. 

3.  But  the  Act  passed  Amil  IS,  1860,  and 
which  became  a  law  on  Mardi  8, 1809,  declared 
legal  and  binding  all  elections  theretofore  held 
in  any  county,  city  or  town,  in  reference  to  a 
sui»cription  to  the  stock  of  the  Cairo  and  SL 
Louis  Railroad  Company,  and  gave  power  to 
the  county  court  of  any  county,  and  the  corpo- 
rate authorities  of  any  city  or  town  in  which 
snch  elections  had  already  been  held,  and  a  ma- 
jority of  the  votes  cast  were  for  subscription, 
to  issue  bonds  for  the  amount  voted,  "notwith- 
standing any  Inaufficieocy  or  informality  or  ir- 
regularity m  such  election  or  in  tlie  notice 
thereof.''^  The  election  of  April  6,  1868,  was 
something  more  than  informal  or  irregular.  It 
was  insufficient,  in  Itself,  as  authoriQr  for  an  Is- 
sue of  bonds.  Bat  its  insuffldency  was  removed 
bv  the  Act  of  1869,  If  the  General  Assembly  of 
Illinois  had  the  power  to  do  so.  That  It  had 
such  power  cannot  well  be  doubted.  It  has  been  [  1 973 
frequently  decided  l^  the  Supreme  Court  of 
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Uiat  State,  tind  upon  that  point  there  has  been 
no  disagreement  between  that  learned  trihtmal 
and  the  courts  of  Uie  Union,  that,  prior  to  the 
adoption  of  the  Illinois  Constitutioa  of  1870,  an 
Incorporated  d^,  Ua  ctmwrate  aulhoritiea  be- 
ing thereunto  authorized  1^  the  Leeislatufe, 
could  make  a  aubecription  to  the  capital  stock 
of  a  railro&d  company,  without  referring  the 

3u«^on  of  subscription  to  a  popular  vote. 
:eiGialmrg  t.  Friek,  84  Dl,,  406, 421;  R.  B.  Off. 
Mfftrit,  84  tb.,  410;  Mar$haUr.  SUliman,  61 
Ib.^18.  236;  Quii^  t.  QxOce,  107  0.  8„  649 
[XXVII.,  649J.  The  Legislature,  therefore, 
could  make  the  election  of  1868  leg^  and  bind- 
ing as  an  expression  of  the  popular  will;  and, 
upon  the  basis  of  the  election  thus  legalized^ 
empower  or  authorize  the  corporate  aumorities 
of  the  muuicipalitT  to  issue  the  bonds  for  the 
amount  indicated  W  tbe  popular  vote. 

There  la  no  question  here,  such  as  has  arisen 
In  flome  cases  m  the  Supreme  Court  of  Illinois 
and  In  this  court,  as  to  the  power  of  the  Le^ 
lature,  prior  to  the  adoption  of  the  Constilution 
ctf  1870,  to  compel  the  corporate  authorities  of 
a  municipality  to  issue  bonds  in  aid  of  the  con- 
struction of  a  railroad.  Wbfle  the  Act  of  1869 
legalized  the  election  of  1868,  it  did  not  require 
an  issue  of  bonds,  but  only  ^ve  power  to  the 
corporate  authorities  of  tbe  municipality  to  do 
so;  such  authorities,  in  the  case  of  an  Incorpo- 
rated city,  being,  not  tbe  voters,  but  Its  mayor 
and  coundL  ffwiom*  t.  R^xrti,  88  HI.,  22; 
iiuiney  t.  Oooke,  iupra.  11  the  coDditions  at- 
tached to  the  subscription,  by  popular  vote  or 
by  the  ordinance  of  the  City  Coundl  of  Jones- 
boro,  had  not  been  complied  with  wben  tbe 
curative  Act  of  1869  was  passed,  then  the  Rail- 
road Company  would  not  have  been  entitled  to 
have  the  bonds  issued.  This  shows  that  the 
curative  Act  docs  not  belong  to  that  doss  which 
the  Supreme  Court  of  the  State  has,  in  some 
cases,  held  to  be  beyond  the  constitutional  pow- 
er of  the  Legislature  to  pass. 

8.  The  next  question  to  be  considered  is, 
whether  the  Constitution  of  niinois  adopted  in 
1870,  to(A.  from  the  City  of  Joneslxtro  the  pow- 
er thereafter  to  issue  the  bonds  voted  by  tbe 
election  of  1868  and  authorized  by  tbe  Act  of 
[1»8j  1869.  ThatinstrumentdecIarestbat^'Nocounty, 
city,  town,  townsbipor  other  municipality  shml 
ever  become  subscribers  to  the  capital  stock  of 
any  railroad  or  private  corporation,  or  make  do- 
nation to  or  loan  its  credit  in  aid  of  such  cor- 
poration; Provided,  Jufwrnw,  That  the  adoption 
of  this  artide  shall  not  be  construed  as  anect- 
hig  the  right' of  any  such  mimldpality  to  make 
such  Bubscripdons  where  t^e  same  have  been 
authorized,  under  exiatine  laws,  by  ft  vote  of 
the  people  of  sudi  raunicipalities  [vior  to  such 
adoption." 

We  are  of  opinion  that  the  right  of  the  Ci^, 
to  make  the  subscription  In  qu^on  and  to  la- 
sue  bonds  in  payment  thereof,  was  saved  by  the 
proviso  of  that  section.  Before  and  at  the  time 
of  the  adoption  of  the  Constitution  of  1870,  tbe 
City,  by  its  corporate  authorities,  had  power  to 
subscribe  to  the  stock  of  this  Bailroad  Company. 
Power  to  that  end  was  conferred  by  the  Act  of 
1869,  which  was  itself  based  upon  a  vote  of  the 
people  of  Jonesboro.  Tbe  vote,  when  taken, 
was,  it  is  true,  without  legal  sanction,  but  it 
was  made  effective  as  an  expression  of  the  pop- 
ular viU  1^  the  statute,  aubsequentiy  passed 
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and  in  force  before  tbe  Oonatitntion  of  1870  wal 
adopted.  The  phrase  "  under  existing  laws," 
in  the  section  of  the  Constitution  referred  to, 
relates,  we  think,  to  the  time  of  tbe  adoption  of 
the  CcuiBtiCntlon  rather  than  to  tbe  time  when 
the  vote  of  the  people  was  In  fact  taken.  Look- 
ing at  tile  purpose  of  tbe  proviso  in  the  Consti- 
tution of  1870,  we  cannot  suppose  that  the 
framers  of  that  instrument  intended  to  make 
a  difference^  in  the  operation  of  that  proviso, 
between  a  subscription  authorized  by  a  vote  le- 
gally taken,  and  a  subscription  authorized  by  a 
vote  taken  withoat  legislative  authority,  but 
Bubsequentiy  and  before  the  Constitution  went 
Into  operation  legalized  by  a  valid  Act  of  Aa- 
sembly. 

4.  But  it  is  hudsted  that  that  part  of  the  Adof 
1869  legaliaingtbeeledionof 1868and  conferring 
authority  to  usue  bonds  for  the  amount  voted 
At  that  election,  was  in  violation  of  section  28 
of  artide  8  of  the  Illinois  Constitution  of  1848, 
which  provides  that  "No  private  at  local  law 
which  may  be  passed  by  the  General  Assembl;  L 
shall  embrace  mora  than  one  subject,  and  that 
shall  be  expressed  in  the  titie."  The  title  of 
the  Act  is,  "An  Act  to  Amend  the  Charter  of 
the  Cairo  and  St.  Louis  Railroad  Company." 
Tbe  contention  is,  that  tbe  legalization  of^an 
dection.preTioualy  held  and  at  wiiich  tbe  people 
voted  in  favor  of  a  sulwcription  of  stock  to  that 
Company  and  tbe  granting  of  authority  to  issue 
bonds  in  payment  of  such  subscription,  is  not 
a  subject  expressed  by  the  titie  of  tbe  Act.  In 
this  view  we  do  not  concur,  and  our  condu^on 
is  justified  by  the  later  decisions  of  tlie  Supreme 
Court  of  Illinois  construing  a  similar  provitiion 
in  the  State  Constitution  of  1870.  It  was  held 
in  Johtuon  v.  Fieopk,  88  III,  486,  that  the  Con- 
stitution does  not  require  that  the  subject  of 
tbe  bill  must  be  specifically  and  exactly  ex- 
pressed in  tbe  titie;  nence we coodudetbatany 
expression  in  tbe  tiUc  which  calls  attention  to 
the  subject  of  the  bill,  althou^  in  general 
terms,  is  all  that  is  required."  P&>pie  v.  Louh 
erUhal,  98  HL,  205.  The  authority  of  munid- 
palities  to  make  subscriptions  in  aid  of  the  con- 
struction of  railroads  in  Illinois  has  frequentiy, 
if  not  generally,  been  given  in  tbe  cliarters  of 
the  respective  railroad  corporations.  Whether 
a  particular  municipality  has  legislative  author- 
itv  for  a  sutwription  to  the  stock  of  a  partic- 
ular railroad  company  can  be  determined,  or- 
dinarily by  referring  to  the  charier  of  that 
company.  The  general  subject  of  munidpal 
subscriptions  to  tbe  stock  of  this  particular  com- 

Cy,  was,  therefore,  germane  to  and  folrly  em- 
led.  by  tbe  titie  of  the  Act  of  1869.  Upon 
like  j^unds.  a  provision  in  tbe  same  Act  le- 
galizing a  previous  dection  at  which  the  people 
voted  in  favor  of  a  subscription,  and  givmg  au- 
thority to  issue  bonds  for  the  amount  indicated 
by  the  popular  vote,  was  stiffidently  covered 
by  a  title  showing  that  the  Act  In  question  was 
amendatory  of  tiie  original  charter  of  the  com- 
pany; this,  because  tbe  validity  of  bonds  bo 
issued  woiUd  depend  upon  the  existence  of  leg- 
islatdve  au^ority  to  issue  tbem,  and  the  exist- 
ence of  such  authority  would  ordinarily  be  as- 
certained by  reference  to  the  charter  and  amend- 
ed diarter  of  tbe  railroad  corporation.  Our  de- 
cision in  MoTUdair  v.  SainM,  107  tJ.  S.,  147 
[XXVn.,  481],  expresses  sabstantially  tiie 
same  views,  upon  this  general  subject,  as  those 
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[SOO]  announced  br  the  Supreme  Court  <^  Illinois  in 
Johnson  V.  People. 

We  are  of  opinion  that  no  error  was  commit- 
ied  in  dismissiDg  the  bill,  so  far  as  it  questioned 
the  authority  of  the  state  officers  to  assess,  levy 
and  extend  taxes  in  payment  of  the  bonds  held 
tlie  appellee.  Graves. 

The  decree  it,  eoneequm^,  tffflrmed,  Itieeo 
ordered. 
True  copy.  Test: 

James  H.  JioEdaney,  Clerk,  Sup.  Oourt,u.  B. 

cited-mu.&,u. 


JOSEPH  ZANE  AND  JOSEPH  F.  MOSHER, 
£zn.  of  Francis  Roaob,  Deceased,  Appie., 

HENRYSOrFB. 

(See  S.  CL,  Reporter's  ed.,  SOO^MM.) 

It^fringemcni  njf  paUnt-right—tvidenoe  ef  etate 
of  the  art 

1.  TTnOcr  a  general  denial  of  a  patentee's  priority 
of  Invention,  evidence  of  prior  knowledge  and  use. 
taken  without  objection,  is  competent  at  the  final 
hearing,  on  the  question  of  the  valldltr  of  the  pa- 
tent. 

2.  Such  evldoioe  as  demonstrative  ctf  the  state  of 
the  art.  Is  also  competent  to  limit  the  constructtoo 
of  the  patent  to  the  precise  form  of  parte  and  mecta- 
•Qism  described  and  claimed  thereiii. 

[1*0.  70.1 

Arfftied  Oel.  28,  im.    Decided  Jan.  91, 2884, 

APPEAL  from  the  Circuit  Courtof  the  United 
States  for  the  Southern  District  of  New 
York. 

The  history  and  facts  of  the  case  appear  in  the 
<^iinion  ot  the  court 

Mr.  Thoa.  Wm.  Clar^  for  appellants. 

Jfeeen.  Henry  P.  Well*  and  marUe  R. 
IngeneU,  for  appellee. 

Mr.  JueHee  Bradlejr  deUvered  the  o|^on 
of  the  court: 

This  writ  waa  brought  by  Zane  and  Roach, 
as  assiKDeca  <ii  one  Nathftufd  Jenkins,  against 
thedeKndant,  Soffe,  for  infringing,  as  diarged, 
certain  letters  patent  granted  to  said  Jenlcins, 
June  22, 1805,  for  an  improvement  in  self-acting 
cocks  or  faucets. 

The  general  features  of  the  inventdon  pa- 
tented, so  far  as  material  to  be  considered,  may 
be  described  as  follows:  the  valve  is  situ^ed  fn 
a  chamber  below  tiie  valve  scat,  where  the  wa- 
ter Is  Introduced  by  tbe  induction  pipe  and  is 
kept  in  place  against  the  valve  seat  by  a  spiral 
spring  underneath,  resting  on  the  bottom  of  the 
chamber;  on  its  upper  dde  the  valve  is  con- 
nected by  a  swivel  with  a  stem  which  projects 
npwud  throng))  the  top  of  the  faucet,  where 
It  is  provided  with  a  handle  by  which  It  may  be 
turned;  a  screw  Is  formed  on  the  upper  part  of 
the  stem  b^  which,  when  the  stem  is  turned  by 
the  hand,  it  is  forced  downward  and  pushes  the 
valve  from  its  seat,  thus  permitting  thewater  to 
flow  out  of  tbe  cock;  on  letting  the  handle  go, 
the  spiral  spring  below  the  valve,  aided  by  tne 

{treasure  of  tbe  water,  forces  the  valve  back  to 
ts  seat,  and  the  flow  of  water  is  stopped.  In 
the  qMidflcation,  thestem  is  called  a  screw  fol- 
lower. The  patent  has  two  claims,  only  the 
first  of  which  is  claimed  to  be  infringed  1^  the 
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defendant,  and  this  Is  In  tbe  following  words, 
to  wit:  "What  I  claim  as  new  and  desire  to  se- 
cure by  letters  patent  is,  1st,  the  screw  follower  [202] 
H  in  combination  wiUi  tbe  valve  of  a  self-do^ 
ing  faucet,  subatautlally  ai  aet  forth,  and  fbr 
the  purpose  described." 

The  defendant  answered  the  bill,  denying 
that  Jenkins  waa  the  first  Inventor  of  tbe  toing 
patented,  doiying  Infringement,  and  setting  up 
a  patent  granted  to  defendant  himself  on  the 
10th  of  May,  1874, under  and  according  to  which 
tbe  faucets  manufactured  by  him  were  made 
and  which,  he  alleges,  are  no  infringement  of 
tbe  Jenkins  patent.  The  answer  specmcally  re- 
fers to  only  one  patent  as  antidpatlng  tbe  sup- 
posed invention  of  JenUns,  namely:  a  patent 
granted  to  one  Frederick  H.  Bartholomew,  In 
August,  1846,  in  which,  as  alleged,  all  the  es- 
sential elements  of  the  faucet  patented  to  Jenk- 
ins are  described  and  exhibited.  The  answer, 
however,  contains  the  following  general  aver- 
ment: 

"This  defendant,  further  answering,  denlea 
that  the  patent  granted  said  Nathania  Jen  kins 
is  valid;  and  alleges  that,  prior  to  the  invention 
described  in  said  patent,  a  screw  and  spring 
worked  in  opposition  to  each  other,  had  been 
used  to  open  and  close  faucets  and  hydrants,  in 
which  faucets  and  hydrants  the  screw  did  all 
the  work  of  opening  the  faurata  and  hydrants 
and  the  sprine  did  all  or  most  of  the  work  of 
dosing  the  valve  of  the  faucets  and  hvdraDts. 
That  faucets  and  hydrants,  operated  in  the 
above  manner,  bad  been  in  public  and  general 
use  and  for  sale  in  the  Cities  of  New  York  and 
Brooklyn  and  in  various  other  places,  long  pri- 
or to  and  at  least  fiftceo  years  before  tlie  date 
of  the  alleged  invention  of  Nathaniel  Jenkins; 
and  defendant  la  advised  and  believes  that,  by 
reason  of  said  prior  pablic  use  and  sate,  Uie  pa- 
tent granted  to  said  Jenkins  is  iovalid." 

This  answer  was  not  excepted  to,  and  evi- 
dence was  given  by  tbe  defendant,  without  ob- 
jection, showing  that  a  large  number  of  faucets 
and  hydrants  were  made  bv  Bartholomew  and 
publidy  used  In  theCity  of  New  York  several 
years  before  ttie  issuing  of  tbe  patent  sued  on, 
differing  In  some  respects  from  the  specific  de- 
vice described  in  Bartholomew's  patent,  re- 
ferred to  In  the  answer,  but  relied  on  as  antici- 
pating the  alleged  invention  of  Jenkins  or,  at  ranai 
least,  as  containing  all  the  essential  elementsof  lxwj 
the  faucets  manufactured  by  the  defendant. 

The  court  below  held  that  this  evidence  was 
competent  to  show  tbe  state  of  the  art  at  the 
time  Jenkins'  potent  was  granted,  and  might  be 
used  for  the  purpose  of  limiting  Its  construc- 
tion, but  not  for  the  punrase  of  showing  such  a 
previous  knowledge  andTuse  of  the  invention  as 
would  afTect  tbe  validity  of  the  patent.  But 
since  the  dedsion  of  this  case  in  the  circuit 
court,  we  have  held,  in  Loom  Oo.  v.  Uiggine, 
lOSU.S.,  580[XXVI.,  1182], that, underagen- 
eral  denial  of  the  patentee's  prloritr  of  inven^ 
tioD,  evidence  of  prior  knowtedgeanause,takai 
without  objection,is  competent  at  the  final  hear- 
ing on  the  question  of  the  validity  of  the  patent. 
And,  since  in  tbe  present  case  there  was  neither 
an  exception  to  the  answer  nor  any  objection  to 
tbe  evidence,except  as  to  a  single  faucet  marked 
Defendant's  Exhibit  No.  S,  whidi  may  be  laid 
out  of  the  case;  we  think  thiU  the  remaining  ev- 
idence of  prior  knowledge  and  use  might  well 
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have  been  considered  the  court  on  the  ques- 
tion at  iffkvttj  H  affecting  the  Talldit^  of  the 
patent 

Viewing  the  evidence,  however,  with  the 
court  below,  only  as  demonstiaUve  of  the  state 
of  the  art  and.  therefore,  competent  to  limit  the 
construction  of  the  patent  to  the  precise  form  of 
parts  and  mechanism  described  and  claimed 
therein,  it  was  amply  lofficient  to  sustain  tiiie 
decree. 

Self-clodng  cocks  and  faucets  were  no  new 
thins  in  June,  1866,  when  the  patent  of  Jenkins 
was  Issued.  Bartholomew  bad  manufactured 
and  sold  them  for  a  period  of  ten  or  fifteen  years 
before  that  time.  As  early  as  1854  be  had  made 
and  sold  faucets  in  which  the  valve  was  kept  on 
its  seat  ^  the  pressure  of  a  spiral  spring,  and 
when  a  now  oTwater  was  desired,  the  valve  was 
lifted  firom  its  aeaA  against  the  force  of  the 
spring  by  means  of  a  stem,  operated  by  a  collar 
or  cross  piece  moving  around  on  a  fixed  dnm- 
lar  inclined  plane  or  cam,  having  the  same  ef- 
fect as  a  screw;  when  the  handle  or  thumb 
piece,  attached  to  the  collar  was  liberated  or  let 
go,  the  spiral  spring  would  force  the  valve  back 
to  its  seat,  and  the  flow  of  water  would  be 


le  improvemmt  of  Jenkins,  or  what  was 
patented  to  him  as  such,  as  we  have  seen,  was 
ue  employment  of  a  screw  on  the  upper  part 
of  the  valve  stem,  in  lieu  of  the  circular  cam  or 
inclined  plane,  to  force  the  valve  from  its  seat. 
This  valve  stem,  called  by  him  the  screw  fol- 
lower, forced  the  valve  not  only  against  tbei 
pressure  of  the  spring,  but  against  mat  of  the 
water,  both  of  which  were  exerted  in  canring 
the  valve  back  to  Its  seat  as  soon  as  the  force 
operating  upon  the  screw  was  removed.  Now, 
In  view  uf  the  fact  that  an  inclined  plane  or 
cam  was  previously  used  by  Bartholomew  as  a 
means  of  producii^  the  same  result  upon  the 
valve  stem  as  that  produced  by  the  screw  made 
imon  it  by  Jenkins,  it  is  clear  that  the  claim  of 
the  latter  in  bis  pateDt,of  the  screw  f<dlower  H, 
in  combination  with  the  valve  of  a  self-closing 
faucet,  substantially  as  set  forth*  must  be  lim- 
ited to  the  precise  form  of  mechanism  desig- 
nated. It  must  be  limited  to  a  screw  follower 
and  cannot  be  construed  to  embrace  a  cam  ar- 
rangement for  moving  the  valve.  Whether  it  is 
also  to  be  Umited  to  a  valve  which  moves  to  its 
■eat  concurrently  with  and  not  against  (be 
pressure  of  the  water,  it  is  not  necessary  to  de- 
termine. The  limitation  to  the  screw  is  suffl- 
deot  to  determine  this  case.  In  the  faucet  man- 
ufactured by  the  defendant,  the  screw  is  not 
used,  but  the  old  cam  device  is  employed  for 
lifting  the  valve  from  its  seat.  It  is  true  that 
the  cam,  instead  of  being  placed  at  the  top  of 
the  stem,  on  the  outside  oi  the  faucet,  as  was 
done  by  Bartholomew ,Iis  placed  at  its  lower  ex- 
tremity, by  the  valve,  inside  of  the  faucet;  but 
this  does  not  chan^  the  principle  of 'its  con- 
struction or  operation.  We  concur  with  the 
court  below  in  holding  that,  construed  as  the 
patent  of  Jenkins  must  be  in  view  of  the  state 
'  of  the  art  at  the  time  of  its  issue,  the  defendant 
has  not  infringed  it  and  the  bill  of  complaint 
was  properly  dismissed. 

T/>«  decree  of  the  Circuit  Court  dimiming  the 
UU  it,  Vierefare,  affirmed, 
Truecopj.  Test: 

James  B.  HoKauey,  Clerk,  Sup,  Court,  U.  B. 
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UNITED STATE& 
(See  S.  GL,  Beporter^  ed.,  nM08.> 

1.  nieieMBWJtjooDfthsInteroalBeveoiwAstH 
szDSDidBd  In  UBS,  Imposed  aflveper  osnttazon  all 

{iKifits  ot  au7  Miltoml  or  oansl  ooupanj  earned  to 
hoaoMrant  of  any  luDd,  or  Bwd  tor  fioovtroeUou ; 
bald,  thatjte  proats  tefwreA  bo  an  ttie  ECotti  aiEis* 
ing-nrom  moperaUon  tAva  rDadorqn^inw- 
out  dednetton  of  tatmst  paid  to  ttahoHUaianiiir 
ot  dividends  paid  |e  its  ttookhoUsfli 

%  6oTeniiBeDtbcni4s,wUahBrtttM4BamoftnM 
lien  cm  tbe  proMTtr  of  a  railroad  oampanr.  aaa  ui- 
ttnatalTjiwaDia  by  tlu  eonipanr,  are  suonaittlaUr 
andfnenn  tbe  tMDds  of  tba  oompaur,  and  falrq' 
taxable  luidBr  the  Internal BSv«nUAAeti  and  arbSW 
theiDtetntif  tobe  provided  for  bra  fiiiid,tatbe 
Dsture  of  a  slnklnr  lund,  no  deducncni  of  sooka^ 
onjlDg-  iat«reet  can  ba  nuule  from  tbs  taxaUs  net 
eamlngB  of  tlie  oompaov. 

[No.  167.] 

aubmitted  Dee.  17^1883.  Decided  Jan.  t  1,188;^ 

F ERROR  to  the  Circuit  Courtof  the  United 
States  for  the  District  of  Iowa. 
The  history  and  facts  of  the  case  fully  appear 

in  the  opinion  of  the  court. 

Meatrt.  E.  S.  Bailey,  Jamet  F.  WilaoTi,  8. 
Slidlaharger  and  J.  M.  WiUon,  for  plaintiff  in 
error. 

Mr.  S.  F.  PhiUlpa.  SoUeHor-Qen.,  for  de- 
fendant in  error. 

Mr.  JtuUee  Bradley  delivered  the  opinion 
of  the  court: 

This  was  an  action  brought  by  the  United 
States  against  the  8ioux  City  and  Pacific  Rail- 
road Company,  to  recover  certain  arrears  of 
taxes  alleged  to  have  accrued,  from  November, 
1868,  to  September,  1871.  inclusive.  The  first 
count  of  the  declaration  states  that  for  the  eleven 
months  ending  September  80, 1868,  the  gross  re* 
ceipts  of  the  Company  from  passengers  were 
$51,786.13,  on  which  ft  became  liable  to  pay  a 
tax  of  2i  per  cent,  or  $1,294.56;  and  that  the 
undivldtKl  net  earnings  of  the  Company  for  the 
same  period,  which  were  carried  to  tne  construc- 
tion fund  or  account,  were  $48,889.88,  on  which 
the  Company  became  liable  to  pay  a  tax  of  0 
percent,  amounting  to  $8.11^41;  tttattheComrl 
pany  paid  the  tax  on  gross  receipts,  but  refused 
to  pay  the  tax  on  net  eamlnss  carried  to  con- 
struction account  Three  other  counts  for  tho 
following  years  showed  an  aggregate  arrearage, 
including  that  stated  in  the  first  count,  of  over 
$11 ,000.  There  were  four  other  counts  for  pen- 
alties, to  which  the  Statute  of  Limitations  was 
pleaded  and  which  are  not  the  subject  of  con- 
troversy. Issue  being  taken  on  the  first  four 
counts,  the  parUes  entered  into  a  stipulation  for 
the  purpose  of  showing  the  precise  matter  in 
dispute. 

This  stipulation,  after  stating  the  title  of  the 
cause,  was  as  follows: 

"The  parties  to  the  above  entitled  acUon 
hereby  stipulate  to  w^ve  a  tury  on  the  trial 
thereof.  For  the  purpose  of  tne  trial  of  this  ac- 
tion, the  following  facts  are  admitted: 

1.  All  the  material  facts  alleged  in  the  first 
count  of  the  petition  are  true,  subject  to  the  f  ot- 
; lowing  statement  and  exception,  to  wit:  tha 
^         110  U.  S. 
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aiDonot  of  Interot  scented  during  the  period 
mentioned  in  said  count  on  the  tubsid;  bonds 
10  called,  issued  by  the  United  States  to  said  de> 
fendant  in  pursuance  of  the  Act  of  Congress 
oititled  '  An  Act  to  Aid  in  the  Construction  of 
■  Railroad  and  Telegraph  Line  from  the  His- 
•ouri  River  to  the  Pacific  Ocean,  and  to  Secure 
to  the  Govemment  the  Use  of  the  Bame  for 
FOttal.  Military  and  Other  Purposes,'  approved 
July  1, 1803,  and  the  amendments  thereto,  was 
tlie  sum  of  Uiirty-six  thousand  dollars  ($86,000). 
If  the  said  sum  of  (86,000  is  subject  in  law  to 
be  deducted  from  tiie  gross  receipts  of  the  de- 
fendant in  order  to  ascertain  the  net  earnings 
thereof  for  the  period  named,  then  the  amount 
td  the  net  earnings  liable  to  a  tax  of  five  per 
cent  is  the  sum  of  seven  titousand  eight  hundred 
and  eighty-eight  and  dollars  (97,t)88. 39),  and 
the  tax  OD  the  same  is  three  hun(^«d  ninety- 
four  and  iVv  dollars  (|894,41),inBtead  of  the  sum 
of  ;^,194.41,  as  claimed  in  said  count." 

Similar  admissions  were  made  with  regard  to 
tlie  otiier  counts,  and  the  stipulation  concluded 
u  follows: 

"  If  tlie  court  Is  of  the  opinion  that  the  interest 
which  accrued  on  the  said  subx^ly  bonds  for  the 
MTI  wreral  periods  named  is  subject  to  be  deducted 
front  the  gross  receipts  in  order  to  asccrtuin  the 
net  earnings,  then  the  plaibtiif  is  entitled  to  re- 
eover — 

On  the  first  count  only   (894  51 

On  the  second  count  only   63  60 

On  the  third  count  only   1,4^4  87 

And  on  the  fourth  count   2S1  SI 


Total  (!!,103  29 

But  If,  on  the  other  hnnd,  the  court  should 
be  of  the  opinion  that  the  said  interest  accrued 
on  said  bonds  is  not  subject  to  be  deducted,  the 
plaintilT  is  entitled  to  receive- 
On  the  first  count  $2,194  81 

On  the  second  count   8,044  TJ 

On  the  third  count   8,416  28 

On  the  fourth  count   281  81 


Making  a  total  of  $9,777  82" 

Upon  this  state  of  facts,  the  court  gave  Judg- 
ment for  the  latter  sum,  and  the  Company  has 
tRDught  this  writ  of  error  to  review  said  judg- 
ment. 

We  think  that  the  Judgment  was  right  The 
accruing  interest  on  the  sub^dy  bonds,  loaned 
by  the  Government  to  the  Company,  is  payable 
•t^  the  Company  at  a  future  day,  to  wit:  at  the 
maturity  of  the  bonds;  and  if  a  sufficient  amount 
at  the  Company's  annual  net  earnings  is  laid 
■aide,  as  it  should  be,  to  meet  that  interest  when 
h  shall  become  due,  the  amount  so  laid  aside 
would  be  directly  within  the  scope  of  the  Inter- 
nal Revenue  Act,  as  It  stood  when  the  net  earn- 
ings in  question  arose.  The  122d  section  of 
that  Act,  as  amended  in  1866.  imposed  a  five  per 
cent  tax.  not  only  on  all  payments  of  interest 
due  on  bonds  and  on  all  dividends  declared  bv 
any  railroad  or  canal  company,  but  also  on  all 
profits  of  such  Company  carried  to  the  account 
of  any  fund,  or  used  for  construction.  The 
woAta  here  referred  to  are  the  profits  arising 
nom  the  operation  of  the  road  or  canal,  with- 
out deduction  of  interest  paid  to  Its  bondbold- 
ers  or  dividends  {wld  to  its  stockholders,  and 
correspond  to  the  phase  "  net  earnings  "  used  in 
tbesdpulatlonof  the  parties  in  this  case.  &£. 

110  u.  s. 


Cb.  T.  U.  A,  99  U.  B..  402  [XXV.,  2741.  The 
expression  in  the  Act,  "  Profits  carried  to  the  [so8 
account  of  any  fund,"  would  cover  the  exact 
case  here  if  any  portion  of  such  net  earnings 
had  been  caniea  to  a  fund  created  for  meeting 
the  interest  to  be  paid  on  the  subsidy  bonds,  u 
is  very  clear,  therefore,  that  whether  the  whole 
of  said  net  earnings  were  carried  to  construction 
aoMUttt.  as  admitted  in  the  stipulation,  or  a  part 
of  it  were  carried  to  accKnmt  of  such  accruing 
interest  fund,  it  would  be  expi-easty  taxable  by 
the  Internal  Revenue  Act. 

The  same  result,  we  think,  would  have  fol- 
lowed had  the  interest  in  the  subsidy  bonds  been 
payable  by  the  Company  semi-annually  as  it  fell 
due;  for  although  the  words  of  the  Intwnal 
Revenue  Act,as  that  Act  stood  when  the  trans- 
actions in  auestioo  occurred,  14  StaL  at  L., 
188,  imposed  the  five  per  cent  tax  upon  interest 
due  and  payable  by  a  nilroad  or  canal  company 
only  where  such  company  was  indebted  "  For 
money  for  which  bondt  or  other  evidence  of  f»- 
debtednen  have  been  timed,  payable  in  one  or 
more  years  after  date,  upon  which  Interest  is 
stipulated  to  be  paid,  or  coupons  representing 
tlie  interest;"  wuch  words  may  be  regarded  as 
litemlly  referring  only  to  bonds  or  other  evi- 
dence of  Indebtraness  Issued  by  the  Company 
itself:  yet,  if  the  Company  had  been  obliged  to 
pay  the  Interest  accruing  on  the  subsidy  bonds 
semi-annually  as  the  same  fell  due,  said  bonds 
would  have  been.  In  effect,  the  bonds  or  other 
evidence  of  indebtedness  of  the  Company. 
Though  in  form  government  bonds,  the  subsiay 
Act  makes  them  a  mortgage  lien  on  the  prop- 
erty of  the  Company,  and  ultimately  payable 
by  the  Company,  principal  and  Interest,  12  Stat, 
at  L.,  492,  403;  and  if  an  obligation  had  been 
Imposed  by  the  statute  to  pay  both  principal  asd 
interest  as  they  respectively  fell  due,  It  would 
have  made  them  substantiHlly  and.  in  effect,  the 
bonds  of  the  Company  and  udrly  taxable  under 
the  Internal  Revenue  Act. 

Be  thl^  however,  as  It  may,  It  Is  clear  that 
where,  as  In  the  present  case,  the  interest  Is  to 
be  provided  for  by  a  fund,  in  the  nature  of  a 
sinking  fund,  to  be  laid  by  for  the  purpose,  the 
case  comes  within  the  express  terms  of  the  In- 
ternal Revenue  Act;  and  no  deduction  of  such 
accruing  interest  can  be  made  from  the  taxable 
net  earnings  of  the  Company, 

The  judgment  of  Ui$  Circuit  Court  %$  affirmed. 

True  oopy.  Teet: 

James  U.  UoKenney,  Clerk,  Sup.  Court,  U.  8. 


FREDERICK  P.  DniPFEL  awd  JOHN  R.  CS09] 
CALLAOHAN,  AfptM., 
« 

OHIO  AND  MISSISSIPPI  RAILWAY 
COMPANY,  DANIEL  TORRANCE,  FAR- 
MERS '  LOAN  AND  TRUST  GO.  bt  a& 

(Bee  S.  C  Reporter*!  ed..  Ktt-SIL) 

Suit  by  ^oekhobUTt  to  eet  tuide  «ffrponU»  Aet, 

Before  a  oonrt  of  equity  will  Interfere  and  set 
aside  the  transactions  or  a  raUwa7  oompaov'  or  of 
its  dii-ectora  at  the  aultof  an  Individual  stoekholder» 
grievances,  real  and  substantial,  must  exist,  and  be 
,  must  show  that  he  has  exhausted  all  the  means  wltli- 
I  in  his  reaob  to  obtain,  wttUntbeocnpomtlon  ItaaU, 


Digitized  by 


Google 


BUPBXMB  COCXT  OV  THB  UsnXD  StaTKA, 


Oct.  TrnxM, 


tiM  redrea  of  bk  jtrleruioett  and  that  he  wm  • 

Eikbolder  at  tke  tUM  of  the  tnuwMUona  itf  vbloh 
eomplalDt,  or  that  bit  aharea  have  dorolred  on 
tiliioebjrtverattoii  tit  law. 

Wo.  185.] 

Argu$dSb9,g8mdDM.S,1883.  JMMJm^. 

»1, 188JL 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  BUdoIs. 
The  history  and  facts  of  the  case  mfflkdently 
«p»car  in  the  opinion  of  the  court 

Meun.  ThomM  N.  MeO»rt«r  and 
Charles  W.  Haasler,  for  appellants. 

MeuTt.  B.  Harriaon.  E.  M.  Johnson, 
Qeo.  Hbo^eu,  Sdward  CW«fe>»and  W.  H.  H.MO- 
Ut,  for  the  Irarmera'  Loan  and  Tiuit  Co.,  ap- 
pellees. 

Mr,  Outlet  Fiold  ddlvered  the  oj^nlm 
the  court: 

This  suit  was  brought  to  set  aside  a  contract 

"br  which  the  Ohio  and  MistiiBsippi  Railway 
Company  became  the  owner  of  a  portion  of  its 
Toad  Known  as  the  Springfield  Division,  and  to 
obtain  a  decree  from  the  court  declaring  that 
the  bonds,  issued  by  the  Company  and  secured 
hy  a  mortgage  upon  tliat  division,  are  null  and 
Toid.  It  was  commenced  by  Dimpfel,  an  indi- 
Tidiul  Stockholder  in  the  Company,  who  stated 
In  fait  bill,  that  it  was  filed  on  behalf  of  him- 
sdf  and  such  other  stockholders  as  might  join 
him  In  the  suit.  Callagban,  another  stock- 
holder, is  the  only  one  who  joined  him.  The 
two  claim  to  be  tlie  owners  of  fifteen  hundred 
sharesof  the  stock  of  the  Companv.  The  whole 
number  of  shares  is  340,000.  'the  owners  of 
the  balance  of  this  large  number  make  no  com- 
plaint  of  the  transactions  wtiich  the  compl^- 
IXIOJ  mjtg  g^]^  to  annul.  And  it  does  not  appear 
that  tlie  complainants  owned  their  shares  when 
these  transactions  took  place.  For  aught  we 
can  see  to  the  contrary,  they  may  have  pur- 
chased the  shares  long  afterwards,  expr^y 
to  annoy  and  rex  the  Company,  inthehopethat 
they  mieht  thereby  extort,  from  its  fears,a  larger 
benefit  tlian  theother  stockholders  have  received 
or  may  reasonably  expect  from  the  purchase,  or 
compel  the  Company  to  buy  their  shares  at 

E rices  above  the  market  value.  Uu  fortunately, 
tigation  against  large  companies  is  often  in* 
stituied  by  individual  stockholders  frmn  no 
higher  motive. 

But  assuming  that  Uie  complidnants  were  the 
owners  of  the  sliurcs  held  by  them  when  the 
transactions  of  which  they  complain  took  place, 
it  does  not  appear  that  they  made  any  attempt 
to  prevent  the  purchase  of"  the  additional  road, 
sua  the  issue  by  the  Company  of  its  bonds  se- 
cured by  a  mortgage  on  that  road.  We  are  not 
lof  ormea  of  any  appeal  by  them  to  the  directors 
to  stay  their  hands  in  this  respect,  nor  of  any 
iei)reseDtation  to  them  of  a  want  of  power  to 
make  the  purchase  and  issue  the  bonds,  nor  of 
any  probable  injury  which  would  arise  there- 
from. The  purchase  was  made  In  January, 
1875,  and  this  suit  was  not  commenced  until 
September  13,  1878.  In  the  meantime,  the  new 
road  purchased  was  operated  as  un  integral  part 
of  the  line  of  the  Ohio  and  Mississippi  Railway 
Company,  without  objection  from  any  stock- 
holder. During  these  three  years  and  eight 
months,  the  earmnn  of  the  new  road  went  into 
the  treasury  of  the  Company,  and  the  bonds  Is- 
sued upon  the  mortgage  of  that  road,  executed 


by  the  Company  In  payment  of  Hs  purdiasaL 
psflBBd  Into  the  baods  of  parties  who  faoogtal 
them  cm  the  falUi  of  contraoU  which  had  beaa 
carried  out  without  complaint  from  anyone. 
Objections  now  come  with  bad  grace  from  part- 
les  who  knew  at  the  time  all  that  was  being 
done  by  the  Company,  and  gave  no  sign  of  dis- 
satisfaction. The  puichase  and  the  Isnietrf  the 
bonds  were  public  acts,  known  to  them  and  pn- 
sumably  to  all  the  stockholders. 

A  stockholder  must  moke  a  better  Aowfaig 
of  wrongs  whidi  he  has  suffered,  sod  also  m 
efforts  to  obtain  relief  a^lnat  them,  before  a 
court  of  equi^  will  loteiiere  and  set  aside  the 
transactions  of  a  railway  company  or  of  Its  dl-  [I 
rectors.  It  is  not  enough  that  there  may  be  a 
doubt  as  to  the  authority  of  the  directors  or  as 
tothewlsdomof thelrproceedings.  Orlenmces, 
real  and  lubstantlal,  must  iUEi8t,aDd  before  an  In- 
dividual stockholdo*  can  be  heard  he  must  show, 
In  the  language  of  this  court,  that  "He  has  ex- 
hausted all  the  means  within  his  reach  to  obtain, 
within  the  corporation  itself,  the  redress  of  his 
grievances  or  action  In  conformity  to  his 
wishes."  BdwM  t.  Oakiand,  IM  U.  S.,  490 
[XXVI.,  827]. 

In  that  case  the  court  added  that  the  efforts 
to  Induce  such  action  as  be  desirod  on  tlie  part 
of  the  directors  or  bf  tiie  stockholders,  when 
that  was  necessary,  and  the  cause  of  liis  fnlhire, 
should  be  stated  with  particularity  in  his  bill  of 
complaint,  accompanied  with  an  allegation  tliat 
be  was  a  stockholder  at  tho  time  of  the  transac- 
tions of  which  he  complains,  or  that  his  slmrca 
have  devolved  on  him  smce  by  operation  of  taw. 

According  to  the  rule  thus  declared,  and  ita 
value  and  Importance  are  constantly  manifested, 
the  complainants  have  no  standing  in  court,  and 
the  demurrer  was  properiy  sostained  for  want 
of  equity  in  the  bill. 

This  view  renders  it  unnecessary  to  consider 
whether,  as  held  by  the  court  below,  the  Rail- 
way Company  had  the  right  to  acquire  the 
Springfield  Division  and  to  execute  the  mort- 
gage and  issue  the  bonds  mentioned  by  Witue 
of  the  legislation  of  Illinois. 

The  complainants  have  not  shown  any  ground 
which  would  justify  the  court,  on  this  applica- 
tion, to  inquire  into  the  validity  of  the  transac- 
tion. 

DeerM  qfflrjned. 

True  copy.  Test: 

James  H.  UuKenner,  {Hatk,  Sup,  Court,  U.  B. 


DISTRICT  OF  COLTTMBIA  P^.  m  Srr,, 

LEWIS  CLEPHANE. 
flSee  8.  C.  Beporter^  ed..  SI2-n5.) 
Chntraetfor  paving  ttnet*  eorutruction  tf. 

Under  a  clause  in  a  ooDtraot  for  pavfoff  oertaJn 
streets  with  wood  pavement,  tiiat  u  any  parts  of 
the  pavement  shall  become  defective,  from  imper- 
teot  or  Improper  material  or  oonstruetion  within 
three  years,  tbe  oontraotor  wUl  repair;  unless  the 
pavement  becomes  defeoUve  from  the  causes  meo- 
tloned,  within  three^jjeat^^o  UabUltr  arises. 

SubmitUdJan.  t.  I8S4.  DeeidadJdn.  tl,  1884, 

rr  ERROR  to  the  Suprone  Court  of  Uie  DIs 
trict  of  Columbia. 

^         110  U.  ft 
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The  hlstotr  and  facts  of  the  case  appear  in 
the  opinitn  ot  the  court. 

JA>.  A.  O.  XUddle,  for  plaintiff  in  error. 

MemnJWm.  F.  Mattln^T-.Wm.  A.  Cook 
and  O.  O.  Col**  for  defendant  In  error. 

Mr.  JuKttM  Miller  deliravd  the  opinion  of 
the  court: 

The  defendant  In  error  made  a  contract  in 
writing  with  the  Board  of  Public  Works  of  the 
IMstrict  of  Columbia  in  1873,  for  the  pa^"? 
parts  of  certain  streets  In  the  City  of  Washing- 
ton with  tiie  Miller  wood  pavement  In  that 
contract  there  was  the  following  clause  on 
which  this  action  is  founded  on  account  of  its 
■DegedTiolation  by  the  defendant:  "Ninth.  It 
b  further  agreed  Uiat  if,  at  anv  time  during  the 
period  of  three  years  from  the  completion  of 
we  work  to  be  done  under  this  contract  any 
part  or  parts  thereof  shall  become  defective 
mnn  imperfect  or  improper  material  or  con- 
struction, and  in  the  opinion  of  the  said  party 
(tf  the  first  part  require  repair,  the  said  party 
of  the  second  part  .will,  on  being  notilled  there- 
of, immediately  commence  and  complete  the 
sune  to  the  satisfaction  of  the  said  party  of  the 
flist  part;  and  In  case  tut  a  failure  or  neglect  of 
the  uid  por^  so  to  do,  the  same  shall  be  done 
IS]  under  the  directions  and  orders  of  the  said  par- 
tw  of  the  first  part  at  the  cost  and  expense  of 
UB  said  party  of  the  second  part." 

The  plniutifF  alleges  that  the  defendant  did 
not  in  good,  sufficient  and  workmanlike  man- 
ner, nor  in  accordance  with  the  specifications 
of  the  contract,  execute  the  work  therein  men- 
tioned; and  that,  within  three  years  from  its 
completion  a  large  part  of  it  became  defective 
from  imperfect  and  improper  material  and  con- 
struction. It  is  further  alleged  that  defend- 
ant was  duly  ootiUcd  of  this  and  required  to 
reiKiir  it,  wnich  he  failed  to  do;  whereupon 
plaintiff  did  so,  at  an  expense  of  $40,517, 
wx  which  Judgment  is  asked  against  defend- 
ant. The  answer  is  a  substantial  denial  of  these 
allegatioos.  with  some  special  matter  in  defense 
not  material  to  be  noticed  here. 

On  the  trial  before  a  jury,  after  all  the  plaint- 
UTs  evidence  was  in,  the  defendant  demurred 
to  it  as  insufficient,  and  the  court  directed  the 
jury  to  find  a  verdict  for  the  defendant. 

U  appears  from  the  bill  of  exceptions,  which 
contained  all  the  evidence  offered,  that,  within 
the  three  years  after  the  completion  of  the 
work,  the  pavement  became  so  badly  broken 
up  and  so  imperfect  as  to  requiie  extensive  re- 
pairs, and  demand  was  made  on  defendant  to 
repair  it;  that  on  his  failure  to  do  so  the  officers 
of  the  Distiict  who  had  charge  of  the  matter 
determined  to  remove  the  wooden  pavement  on 
several  squares  of  the  streets  and  replace  It 
with  another  kind  of  pavement,  to  wit:  vul- 
canite concrete  pavement;  that  the  cost  of  this 
was  $40,517,  except  that  of  this  sum  $1,242.92 
was  for  ta^ng  up  and  relaying  wood  pave- 
ment and  removing  debris.  No  evidence  was 
given  that  the  material  furnished  bydefend- 
suta  was  defective  or  unsound,  or  that  the  work 
was  sot  well  done  in  putting  It  down. 

It  Is  too  plain  for  argument  that  the  defend- 
wt  did  not  agree  that,  if  his  pavement  should 
need  repair  within  three  years,  that  the  author- 
ities of  the  District,  because  he  failed  to  repair, 
could  change  the  entire  character  of  the  pav«- 

110  u.  s. 


ment  from  a  wooden  to  a  stone  or  concrete  oi 
rulcanito  or  any  other  pavement,  and  place  It 
where  the  one  had  been  constructed  by  him, 
and  charge  the  entire  cost  of  the  new  and  bet- 
ter class  of  pavement  to  him. 

Even  if  it  be  conceded  that  defendant  waa  [214 
bound  at  all  hazard  to  keep  his  pavement  in  re- 
pair for  the  three  years,  or  pay  the  District  gov- 
ernment for  so  doing,  this  meant  repair,  not  a 
new  pavement,  saca  repairs  as  that  Idnd  of 
pavement  was  capable  of,  and  not  a  new  and 
much  more  expensive  one  to  be  laid  at  Ids  coat 

As  plaintiff  did  not  make  such  repairs  and 
offered  no  evidence  of  what  it  would  have  coat 
to  make  them,  we  do  not  see  that  there  wai 
any  evidence  on  which  a  verdict  could  be  ren- 
dered. It  la  true  that  it  appears  that  plaintifl 
paid  $1,24S.«S  for  taking  np  and  xelaylne 
wooden  blocks,  and  If  there  had  been  any  evi- 
dence that  this  was  rendered  neoeesary  1^  the 
failure  of  the  defendant  to  perform  his  contract 
well,  it  might  have  been  left  to  the  jury  as  to 
that  much  damage  by  reason  of  such  failure. 

Bui  we  concur  with  the  court  below,  that  the 
defendant  did  not  contract  for  the  perfection 
of  his  work  for  three  years,  nor  that  he  would 
kMP  It  good  for  that  ttme. 

His  contract  waa  to  lay  the  Hfller  wood  pave- 
ment, a  patented  Invention.  Of  the  capsdty 
of  this  invention  for  resisting  weather  and  use 
the  board  of  public  works,  and  not  he,  took  the 
responsibility.  All  hia  material  was  submitted 
to  the  inspection  of  the  plaintiff's  engineers, 
and  all  his  work  was  done  under  their  eyes, 
and  he  could  only  receive  his  pay  on  their  cer- 
tificate of  work  done  and  Inspected. 

The  language  of  tiiis  agreement  li,thatif  any 
parts  thereof,  that  is,  the  pavement,  "shall  be- 
come defective  from  impenect  or  improper  ma- 
terial or  construction,"  he  will  repair. 

No  evidence  was  offered  that  any  of  the  ma- 
terial was  imperfect  or  improper  when  placed 
there,  or  that  any  of  this  construction  was  Im- 
properly or  defecUvelv  done.  We  think  thia 
was  necessary  to  enable  plaintiff  to  recover.  It 
will  not  be  presumed,  because  the  work  needol 
repair  within  three  years  that  the  material  fur^ 
nished  by  plaintifF  was  originally  imperfect  or 
that  the  construction  was  not  well  done. 

The  pavement  may  have  become  defective 
from  improper  and  rough  usage,  from  permit- 
ting water  to  stand  on  it  and  produce  decay, 
or,  what  Is  far  more  likely,  from  the  inherent 
Inability  of  the  Miller  wood  pavement  to  resist  [2151 
the  usual  disintegrating  forces  to  which  all  pave- 
ments are  subjected.  Against  this,  defendant 
did  not  warrant,  and  for  its  consequences  he 
did  not  agree  to  become  responsible. 

In  the  absence,  therefore  of  any  evldrace 
that  the  pavement  became  defective  within  three 
years  from  imperfect  or  improper  material  or 
construction  used  br  defendant,  there  was  no 
case  against  him,  and  Uic  direction  of  the  Judge 
was  correct. 

Tin  judgment  of  the  Supreme  Court  of  tit* 
Dintnct  of  Columbia  i$,  HuTifort,  c^rmad. 
True  copy.  Test : 

James  H.  HcKenoer,  Clerk,  Sup.  Ctourt,  U.  B. 
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BAHUEL  O.  B.  COOK,  Appt, 

V. 

SANDUSKY  TOOL  COMPANY. 

Where  defeodant  In  an  action  for  Infrlngiiw  ■ 
patent-rlgbt  bad  made  and  sold  tlie  arUcle  tone  De- 
fore  the  (!bte  of  thepateat  ffraotedtheroforhewDot 
guiltjr  of  an  infringement  brsubaeauentaales  there- 
of, but  the  patentia  void. 

[No.  188.] 

Arffued  Jan.  S,  4, 1884.   DeettUd  Jan.  tl,  1884. 

APPEAL  from  the  Circuit  Court  of  the  United 
Statea  for  the  Northern  District  of  Ohio. 
The  hill  in  this  case  was  filed  Id  the  court 
below,  by  tbe  appellaot,to  recover  damages  al- 
leged to  Dave  resulted  fnnn  tbe  Infringement  of 
certain  letters  patent  for  an  Improvement  in 
hoes,  and  for  an  InluncUon. 

The  court  below  having  entered  a  decree  dis- 
missing  the  bill,  the  complainant  appealed  to 
this  court. 

Meaan.  Oeorjre  H.  Howard,  Halbert 
E.  Paine  and  F.  0.  Somet,  for  appellant. 

Moan.  H.  D.  Leffgett  and  X.  X.  L^ffett, 
for  appellee. 

Mr.  Chief  JuOict  Waite  delivered  the  opin- 
ion of  the  court: 

The  decree  in  this  eaae  ia  affirmed.  If  the 
hoe  made  by  tlie  Tool  Company  infrin^s  the 
patent  of  the  appellant,  it  was  an  anticipation 
of  the  Invention,  and  the  oatent  is  void,  for  the 
testimony  leaves  no  doubt  whatever  In  our 
minds  that  the  Company  made  and  sold  its 
hoes  long  before  the  date  of  the  invention  pa- 
tented. If  it  is  not  an  anticipation,  it  is  not  an 
Infringement. 

Affirmed. 

^nie  copy.  ^Tost  • 

James  H.  McKennor,  Clerk,  8iv*  Court,  U.  8. 


JOHN  P.  VINAL,  Plff.  in  Err., 
e. 

WEST  VIRGINIA  OIL  AND  OIL  LAND 
COMPANY. 

(See  8.  C~,  Reporter's  ed.,  SIS.) 

PartneraJnp  ddtt—notrecoteraJdebyonepartMr. 

irtner  cannot  recover  bta  share  of  a  debt 
"  prosecu- 


ne  partner  cannot  recover  hta  share  of  a  c 
I  to  the  partnersliip  In  an  action  at  lav,  pros* 
In  bis  ova  name  alone,  against  the  debtor. 


One 
due  to 

ted.  In  , 

^  [No.  193.] 

aubmiUedJan,  JO,  I884.  Decided  Jan.  W,  I884. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  West  Virginia. 
This  is  an  action  of  owumpn*,  brougnt  in  the 
Circuit  Court  of  Ritchie  Co.,  West  Va.,  by  the 

Elaintifl  in  error,  and  subsequently  removed 
ito  the  coiut  below  on  petition  of  the  defend- 
ant. 

The  defendant  pleaded  a  set-olf  In  defense. 

One  item  of  the  plrintlff's  demand  wna  a  claim 
for  $6,143.86,  being  one  seventh  of  $43,000,  al- 
leged to  be  due  from  the  defendant  to  the  Globe 
Ou  Company,  a  partuership  which  hud  discon- 
tinued Hs  budness  aud  of  which  the  plaintiff  was 
134 


one  of  seven  members.  The  court  stistnined  a 
motion  to  exclude  the  evidence  offered  In  sup- 
port of  this  claim,  and  the  plaintiff  ezccptal. 

The  trial  resulted  in  a  verdict  and  juugmcnt 
for  the  defendant  for  |5,206.24,  with  interest 
and  costs.  Whereupon,  the  plaintiff  sued  out 
this  writ  of  error. 

Jfaara.  John  A.  HnteUiuon  and  Caleb 
Boggea,  forplaintifl  In  error. 

Meaara.  N.  Goff,  Jr.,  and  Edwin  Maxto^ 
for  defendant  in  error. 

Mr.  Chi4fJvatiee'Wtdte  delivered  the  (pin- 
ion of  tbe  court: 

27tia  Judgment  it  termed.  One  partner  can- 
not recover  his  share  of  a  debt  due  to  the  part- 
ner^ip  in  an  action  at  law,  prosecuted  in  his 
own  name  alone  against  the  debtor.  That  is 
the  only  question  presented  by  the  bill  of  ex- 
ceptions in  this  case.  The  refusal  of  the  court 
below  to  giant  a  new  trial  la  not  xeviewabla 
here. 

Affirmed. 

True  copy.  Test;  _  _       „  „ 

James  H.  UoKenner,  Clerk,  Sap.  Court,  U.  B. 


FIRST  NATIONAL  BANK  OF  OMAHA,  [224] 
Piff.  in  Err., 
«. 

JOHN  L  REDICK. 

(See  S.  C,  Reporter's  cd.,  234.) 

Jurisdiction  aa  to  amount. 

Where  the  nlalntid  in  the  court  bolov  remitted 
from  bis  verdict  aU  but  the  sum  ol  $5,U0O  with  costs 
(tf  suit,  this  court  has  no  Jurisdiction  of  a  wnt  or 
error  <rom  the  judgment.    _  , 
[No.  830.] 

Submitted  Dee.  17, 188S.  Bedded  Jan.  »1,  IS84. 

Er  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 
On  motion  to  dismiss  for  want  of  jurisdiction. 
The  trial  of  this  case  in  the  court  below,  re- 
sulted in  a  verdict  for  tiie  plaintiff  for  |6,018.33. 

The  court  allowed  the  plaintiff  to  remit 
11,018.83  of  tills  amount  and  rendered  judg- 
ment in  his  favor  for  $6,000;  whereupon,  the 
defendant  sued  out  this  writ  of  error. 

Meaan.  John  I.  Redick  and  D.  Suit, 
for  d^endant  in  error,  in  support  of  motion. 

Jfr.  J.  M.  Woolwrth,  for  plaintiff  In  error, 
contra. 

Mr.  Chitf  Juatiee  Walte  delivered  the  opin- 
ion of  the  court:  ^ 

This  motion  Is  givited  on  the  authority  of 
Thomyaon  v.  Sutler,  06  U.  S.,  694  [XXI V. .  540], 
and  Ina.  Co.v.  mdutta,  100  U.  S.,  283  [XXVlI., 
915],  decided  at  the  presoit  Term. 

Viamiaaed. 

True  copy.  Test:  „  .  _   .  tt  a 

JamS  H.  HcKenuey,  Cl^  Sup.  Court,  U.  & 


No™.— Jurtotlictton  of  U.S.  SupremB  Cowt  ds- 
vendaon  amount:  tnUreat  cannot  be  added  to  0ve 
iurisdtetion;  how  t-oiue  of  thing  demanded  mav  oe 
aJiowii ;  wftat  casts  reoiewabU  u-ilhout  reaard  «*» 
tn  eordroverau-  See  not*  to  Gordon  v.  Ovlen,  M  D, 
,&(8Pet).83. 
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Huinto  y.  Oabet.   Aubbecokchu  t.  Bakcml 
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tl«]  a  J.  HAUBRO  A  SON,  A  Commercial  Finn. 
Composed  of  Charlkh  J,  Haicbho,  Edward 
Ravlinos,  Eterabd  a.  Kucbbo  and  Rob- 
xn  Hbbiot,  I^a.  in  Brr,, 
«. 

HICHOLAS  W.  CASEY,  Receiver  of  the  New 
Orleans  National  Banking  Association. 

(See  8.  a,  Beporter^  ©d.,  21^217.) 

Aelton  ageUiM  reenter  tf  AonJe. 

When  a  bank  In  New  Orleans  remitted  to  a  for- 
eign banking  firm  bills  of  ezchanse  for  oolleotion 
and  then  failed,  such  firm  cannot  rooover  of  the  re> 
ttkunr  of  the  bank  the  ten  per  cent  damages  allowed 
br  the  laws  of  Louisiana  upon  protest  of  foreign 
tuk  of  exohange,  in  addition  to  the  expenses  of 
protest,  although  the  protested  bills  are  lubteot.  m 
the  bands  of  the  linn,  to  a  lien  for  the  senixifT-  of  m 
talano  doe  on  general  accounts 
pTo.  1028.1 

AMttitf /an.J,i5S^   Ikdded  Jan.  tl,  1884^ 

Pr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 
This  action  was  brought  in  the  court  below, 
the  plaintiffs  in  error,  to  recover  certain  pro- 
test fees  and  damages. 

Trial  jury  having  been  waived,  the  court 
made  a  special  finding  of  the  facts  and  rendered 
Judgment  thereon,  allowing  the  protest  fees 
claimed,  but  refusing  the  dama^.  Where- 
upon, the  plaintiff  sued  out  this  writ  of  error. 
The  f urtiier  facts  of  the  case  are  stated  hy 
ttie  court. 

Mr.  ThomM  I*.  Ba>7net  for  plaintiffs  in 
error. 

Mesart.  J.  D.  Room  and  Wm.  Qrant,  for 

defendant  in  error. 

Mr.  Ofaef  JutttceWaite  delivered  the  opin- 
ion of  thejiourt: 

The  con&olling  facta  In  this  case  arc  as  fol- 
lows: C.  J.  Hamhro  &  Son,  a  banking  firm  In 
London,  England,  were  the  corrospondents  of 
the  New  Orlouu  National  Banking  Association, 
a  national  bank  in  New  Orleans.  The  bank  kept 
a  running  account  with  the  firm.drawing  upon 
them  from  time  to  time  as  occasion  required, 
and  remitting  bills  to  cover  its  drafts.  In  the 
course  of  its  business  the  hank  became  the  owner 
of  certain  bills  drawn  bv  a  New  Orleans  firm 
on  tbeir  correspondents  id  France,  amounting 
in  the  aggregate  to  440,000  francs,  or  $9S,12i 
hi  tJniteu  States  currency.  These  bills  were 
indorsed  by  the  bank  and  remitted  to  Hambro 
&  Son  for  collectioD  and  credit;  but,  before  they 
matured,  the  bank  and  the  drawers  and  drawees 
all  failed.  The  failure  of  the  bank  occurred  on 
the  4tb  of  October,  1873,  and  on  a  statement  of 
accounts  a  few  days  after,  the  bank  was  found 
in  debt  to  Hambro  &  Bon  for  the  sum  of 
$89,798.80.  The  bills  which  had  been  remitted 
were  protested  at  maturity,  at  an  expense  of 
$I,35o,  which  was  paid  by  Hambro  &  Sod. 
This  item  was  not  included  in  the  balance  shown 
'  by  the  account  stated.  Under  the  laws  of  Louisi- 
ana the  damages  upon  protest  of  foreign  bills 
of  exchange  ia  tenper  cent  on  ttie  principal  sum 
necified  fai  the  bills.  Suit  was  brought  against 
the  Receiver  of  the  bank  to  recover  the  charges 
for  protest  and  the  ten  per  cent  damages.  Judg- 
ment was  given  against  the  Receiver  for  the  ex- 
penses of  protest,  out  In  his  favor  on  the  claim 
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for  damages.  This  writ  of  error  was  sued  out 
by  HambroA  Son  to  rerene  that  judgment  to 
far  as  it  was  In  &TOr  of  the  Receiver. 

In  our  opinion  the  Judgment  was  clearly 
right  The  protested  bills  are  the  proper^  of 
the  bank,  subject,  in  the  hands  of  Hambro  A 
Son,  to  their  uen  as  bankers  for  the  security  of 
the  balance  due  them  on  general  account  All 
moneya  collected  by  Hambro  &  Son  on  the  bllla, 
whether  it  be  for  principal,  interest  or  damages, 
must  be  passed  as  soon  as  collected  to  the  cradit 
of  the  bank.  Hambro  &  Son  are  the  bolderfl 
of  the  bills,  but  in  no  legal  sense  the  owners, 
though  It  m^  be  their  lien  is  for  more  than  can 
be  collected  from  the  drawers  or  drawees. 
Clearly,  the  law  does  not  require  the  bank  to 
pay  the  damages,  when  the  payment,  if  made, 
must  be  passed  to  its  own  credit  on  the  booka 
of  Its  collecting  agents.  That  would  be  the 
operative  effect  of  such  a  judgment  as  Is  now 
asked  for. 

Judgmmt  aMrmed. 
True  copy.  Teet: 

James  H.  UcKenney,  Clerk,  Sup.  Court,  TJ.  8. 


JOSS  AURRECOECHEA,  i^.  in  Brr„ 
«. 

AMOS  S.  BANGS. 

(See  8.  a,  Reporter's  ed.,  Z17, 218.) 

SutmtiMtion    eaute-~Mpulaiion$  betueeneountel 
— when  ertforeed. 

1.  Where  counsel  on  both  sides  stipulated  in  writ- 
ing to  submit  a  case  under  Rule  Strand  no  argu- 
ment is  filed  iQ  behalf  of  the  plaintiff  In  error,  but 
one  la  filed  In  behalf  of  Utedezendantlnenornnder 
the  stipulation,  the  court  will  take  the  case  as  sab- 
mltted. 

2.  stipulfltions  for  submitting  causes  between 
counsel  mar  be  enforced,  and  they  cannot  be  with- 
drawn by  either  party  wttbout  the  consent  of  the 
other,  except  by  leave  of  the  court  upon  cause 
shown, 

[No.  1100.1 

Submitted  Jan.  4,  I884.  Decided  Jan.  tl,  I884. 

F ERROR  to  the  Supi^me  Court  of  Cali- 
fornia. 

Mewrs.  Edward  J.  PringU  and  F,  J.  Lippitt, 
for  plaintiif  in  error. 
Mr.  A.  Cheater,  for  defendant  In  error. 

Mr.  CKt^/vftMsWait*  delivered  the  opin- 
ion of  the  court: 

The  counsel  on  both  sides  stipulated  in  writ- 
ing to  submit  this  case  under  Rule  SO.  The 
stipulation  bears  date  November  16.  1888.  It 
was  filed  here  on  the  18th  of  December.  By  its 
terms,  Uie  counsel  for  theplainUfl  In  error  was 
to  have  until  the  18th  of  December  to  serve  and 
file  his  printed  argument ;  the  counsel  fcr  the 
defendant  in  error  until  the  85th  of  December 
to  serve  and  file  bis  printed  argument ;  and  the 
counsel  for  the  plaintiff  in  error  ten  days  to 
reply.  No  argument  has  been  filed  in  behalf 
of  the  plaintiff  in  error,  but  one  was  filed  in  be- 
half of  the  defendant  in  error  on  the  15th  of 
December.  On  the  last  day  for  submitting  cases 
under  the  Rule,  which  was  ^ter  the  expiration 
of  the  time  the  plaintiff  in  error  was  entitled  to 
for  his  reply,  the  defendant  In  error  submitted 
the  case  under  the  stipulation. 

.In  MvOa-  v.  J)otei,  U  V,  S..  877  [XXXV.^TO], 
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h  was  decided  that  sdpalations  of  this  kind  be- 
tween oounael  mldit  be  (nforced,and  that  they 
amid  not  be  withdrawn  hy  either  partr  with- 
out the  consent  of  the  other,  except  by  leave  of 
the  court  upon  cause  shown.  We,thgr!fore,tak6 
lAtf  COM  at  avbmitted  under  the  Rule,  although 
there  Is  no  argument  for  the  plaintiff  in  error, 
and,  without  passing  speddly  upon  the  several 
aasignmentfl  ta  error,  which  were  returned  with 
the  transcript  in  accordance  with  the  require- 
ments of  lection  997  o<  the  Berised  Statutes, 

Tbue  oopf.  Treat: 

Jamai  H.  HoEenner*  CleA,  Bop.  Court.  U.  B. 

Note.— This  was  rescinded  Hay  6,  lUSi,  upon  oon- 
dttlOD  that  tbe  plaintiff  In  error  pay  costs  ot  t«rm 
and  of  printing  tbe  record  within  suc^  days.-  Ed. 


UNITED  STATES,  Appt., 

V. 

JAMES  D.  ORAHASt 

(See  8.  C,  Eeporter'a  ed.,  n9-Sn.) 

Q^Imt,  when  entitled  to  traveling  fee» — eomtruo- 
tion  ofttatuta—praetiee  of  department. 

1.  An  officer  of  the  oavy  who,  while  engaffed  in 
public  business,  travels  under  orders  by  land  or 
■eo,  the  travel  by  sob  not  being  in  apubUo  vessel  of 
the  DnltedStntes,  Is  entitled,  under  theAot  of  I88S, 
to  ten  cents  per  mtle. 

i.  Whore  the  language  of  an  Act  Is  so  clear  and 
explicit  as  not  to  be  open  to  construction.  Its  oon- 
structlnn  cannot  be  ofisnged  by  the  practice  of  tbe 
departments  however  long  oontlnued,  for  tt  Is  not 
allowaUe  to  interpret  what  basno  need  of  Interpre- 
tation. 

S.  If  there  were  ambiguity  or  doubt,  then  such  a 

Smcttce,  begun  early  and  continued  long,  would  he 
I  the  highest  degree  perauasive,  if  not  absolutely 
controlling  in  Its  effect. 

[No.-  1124.] 

Submitted  Jan.  4, 1884.   X>eeUted  Jem.  gJ,  1884. 

APPEAL  from  tbe  Court  of  Claims. 
This  action  was  brought  in  the  court  below, 
by  tbe  appellee,  to  recover  milage  alleged  to 
be  due  him  UDder  tbe  Act  of  March  8,  1835. 

On  August  10, 1U72,  the  claimant  was  ordered 
bj'  his  superior  ofBccr  to  proceed  from'  New 
\  ork  via  the  Isthmus  of  Panama,  to  the  oavy 

Srd  at  Mare  Island,  California,  and  report  for 
ity  on  tbe  United  States  steamer  Benfcia ;  he 
was  furnished  with  transportation  by  tbe  de- 
fendant, at  a  cost  of  $150;  he  traveled  6184  miles 
ftnd  completed  his  Journey  Sep.  16,  1873. 

The  court  below  rendered  judgment  for  the 
claimant  for  $463.10  ($618.40  less  $160)^hold- 
Ing  him  entitled  to  ten  centa  per  mile.  Where- 
upon tbe  defendant  appealed  to  this  court 

Sleaart.  S.F.  Phiuipg,  SoUdtor-Qen.,  and 
Tliomat  Simont,  Aut.  Attj/'Oen.,  for«)pellant. 

Musrt.  Robert  B.  Lines  and  Soon  Paul 
^onea,  for  appellee. 

Mr.  CharU»  F.  BfTaamin,  by  consent  of  coun- 
■el,  submitted  a  brief  in  support  of  appellee. 

Mr.  OhitfJvtHce  WaJte  d^vered  the  opin- 
ion of  the  court: 

We  are  unable  to  distinguish  this  case  in  prin- 
ciple from  that  of  U.  S.  v.  TempU,  105  U.  S., 
97  [XXVI..  967],  in  which  it  was  decided  that 
■n  oiOcer  of  the  navy  who,  while  engaged  in 


public  business,  traveled  under  orders  bj  land 
or  aea»  the  travel  br sea  not  being  In  apubUo  r 
veaael  of  tbe  United  State^  was  entitled,  under  *- 
the  Act  of  June  80, 1876,  di.  159, 19  Stat  at  L., 
65,  to  milage  at  the  rate  of  eight  cents  a  mile 
forthe  whole  distance  traveled,  whether  bysea 
or  land.  Tbe  milage  sued  for  in  this  cose  ac- 
crued while  the  Act  of  March  8,  1835,  cb.  27. 
4  Stat  at  L.,  757,  was  In  force.  The  language 
of  that  Act,  on  which  tbe  question  now  pre> 
sented  arises,  is  as  follows: 

"  It  is  hereby  expressly  declared  that  the 
yearly  allowance  provided  for  in  this  Act  Is  all 
the  pa^,  compensation  and  allowance  that  ^liall 
be  received  imder  any  circumstances  whatever, 
by  any  such  oiBcer  or  person,  except  for  travel- 
ing expenses  under  orders,  for  wliicb  ten  cents 
per  mile  shall  be  allowed." 

That  of  tbe  Axitof  1876,  passed  upon  in  TVm* 
pl^»  Cate,  was: 

"And  so  much  of  the  Act  of  June  16,  1874 
[ISStat  atL.,  •  •  •  as  provides  that 
only  actual  traveling  expenses  shall  be  allowed 
to  any  person  holding  employment  or  appoiQ^ 
ment  under  the  Unit«l  States  while  eoga^  on 
public  business,  as  Is  applicable  to  the  officers 
of  tbe  navy  so  eQgagea,u  hereby  repealed;  and 
the  sum  of  eight  cents  per  mile  uiall  be  allowed 
such  officers  while  so  engaged.  In  lieu  of  their 
actual  expenses." 

II  is  found  as  a  fact  In  this  case, that  on  the  6tb 
of  April,  1835,  which  was  only  a  Uttle  more  than 
a  month  after  the  Act  of  1835  was  passed,  circu- 
lar instructions  were  issued  from  the  Treasury 
Department  to  the  effect  that  milage  at  the  rate 
of  ten  cents  a  mile  was  fixed  by  law  and  should 
be  paid  for  traveling  expenses  within  the  United 
States,  but  that  the  usual  and  necessary  passage 
money  actually  paid  by  officer.'  returning  from 
foreign  service,  under  orders  or  on'  sick  ticket, 
when  they  could  not  return  in  a  public  vessel, 
would  be  paid  as  theretofore,  as  well  as  tbe  like 
ezpenaea  tit  officers  going  out  The  navy  ^^u- 
latiotts  adopted  in  IMS,  and  In  force  in  1873, 
when  the  claim  of  Grabam,tbe  appellee  acmicd, 
provided  that  for  traveling  out  of  the  United 
States,  the  actual  expenses  onlv  are  allowed. 
It  is  also  found  that  from  the  ume  of  the  pas- 
sage of  the  Act  of  1835  until  the  decision  of 
Temi^t  Cate  in  this  court,the  Navy  and  Treas- 
ury Departmeots  bad,  with  a  single  exception,  r, 
always  held  that  tbe  ten  cents  a  mile  did  not 
apply  to  travel  to,  from  or  in  foreign  countries, 
but  only  to  travel  in  tbe  United  States.  In  Tern- 
jjUft  Caite  the  long  continued  practice  in  the  de- 
partments was  reued  on  to  justify  the  dccisioa 
of  the  accounting  officers  of  the  Treasury 
against  bim,  but  tJie  fact  of  the  actual  existence 
of  the  pracuce  was  not  found  aa  it  has  been 
now. 

The  operative  words  In  the  Act  of  1876  are 
"tbe  sum  of  eight  cents  per  mile  shall  be  al- 
lowed," and  in  the  Act  of  1835,  "for  whicli  ten 
cents  per  mile  shall  be  allowed."  In  Templtft 
Case  It  was  said  the  language  of  tbe  Act  of 
1876  was  so  cluir  and  explicit  as  not  to  be  open 
to  construction,  and  to  our  minds  the  same  is 
true  of  the  Act  of  1835.  Under  both  Acts  all 
traveling  expenses  arc  to  be  paid  by  mllage,and 
there  is  not  in  eitlier  of  them  any  fndicanon  of 
an  Intention  of  Congress  to  make  a  distinction 
between  travel  by  sea  or  on  hind,  in  foreign 
countries  or  in  the  United  States.  As  was  re- 

110  U.  8- 
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marked  1^  Jfr.  Juttiet  Woods,  "The  pnctloe 
•  •  finds  no  higher  warrant  or  sanctioa  in 
the  Aft  of  188S  than  in  the  Act  of  1876." 

Bach  bdox  the  caw,  it  mattera  not  what  the 
oractice  of  the  departments  may  have  been  or 
now  ioDK  continued,  for  It  can  only  be  resorted 
to  in  aidw  interpretation,  and  It  u  not  allow- 
■Ue  to  Internret  what  hai  no  need  of  interpre- 
tation, U  thm  were  ambiguity  or  doubt.then 
each  a  practice,  begun  so  early  and  continued 
■0  long,  would  be  In  the  highest  degree  per- 
•oasive  if  not  absolutely  controlling,  Si  its  ef- 
fect. But  with  language  clear  ana  prcHiriseaDd 
with  its  meaning  evident,  there  is  no  room  for 
construction  and,  conseouentty,  no  iwed  of  any- 
thing to  give  it  aid.  The  cases  to  this  effect 
are  numerous.  Edward*  v.  Xkaiif,  12  Wheat. , 
206;  U.  8.  T.  Tsnv^,  »upra/  Stem  Oo.  t.  U.S. 
105  U.  8.,  895  [XXVI.,  11091;  i^uvto  T.  /«.. 
108  U,  S.,  626T:XXVIL.  813]. 
ThejudgmetU  is  affirmed, 
Trae  copy,  "tegt: 

James  H.  MoEenner,  Oerk,  819.  Gboxti  U.  8. 
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UNITED  STATES,  Appta., 
c 

ALBERT  GRANT,  SurvlTlng  Partner  of  Ai^ 
HEBT  Gbaht  and  Djutius  0.  Jackson,  Do- 
ing Business  under  the  Name  of  A.  Gbant 
A  Co. 

(Bee  &  CL,  Beporter^i  ed.,  ZSGk  sau 

Appeal  from  Court  of  Claims,  wTtenjtotallotoable. 

Where  Ooogress  directed  the  Court  of  ClBinm  10  re- 
open and  re-adjudicate  a  case  upon  tlie  evidence  al- 
re«dy  glTen,  and  to  adjudge  such  additional  sum  in 
■aid  cause  aa  the  evidence  should  Justify,  vhich 
•hould  be  a  part  of  the  oriffloal  JudgmeDt,  and  when 
the  Act  was  passed,  an  appeal  from  the  original 
Jadsmeot  was  barred  by  lapse  of  time,  the  re-adju- 
dJeiulon  Is  ftnal,  and  no  appral  lieetberefnHn. 

[No.  1144.] 
Submitted  Jan,  t,  2884.   Deeded  Jan.  »1, 1884. 

APPEAL  from  the  Court  of  Claims. 
The  hifitory  and  facts  of  the  case  uppeu 
in  the  opinion  of  the  court. 
On  motion  to  dismiss. 

Messrs.  S.  F.  Phillips,  8olieitor-Gm.,axui 
Thomas  Simons,  tor  appellant. 
Messrs.  P.  PhilUpa,  W.  Hallett  PUlUps 

and  S.  P.  Lowe,  for  appellee. 

Jfr.  Chitf  JvstieeWsdtB  delivered  the  opin- 
ion of  the  court: 

Grant  &  Co.  sued  the  United  States  in  the 
Court  of  Claims  on  the  3d  of  Deoember,  1868, 
and  on  the  6th  of  December,  1869,  recovered  a 
judgment  for  184,226.14.  Onthe  0th  of  Janu- 
ary, 1888,  the  following  Act  was  passed  Con- 
gress (22  Stat  at  L.,  750]: 

"Be  it  enacted  «  •  •  That  the  Court  of 
Claims  be,  and  it  is  hereby,  directed  tore-open 
and  re^djudicate  the  case  of  Albert  Grant  and 
Darius  Jackson  *  •  •  upion  the  evidence 
heretofore  submitted  to  the  said  Court  in  said 
cause  •  •  •  ,  and  if  said  Court  in  such  re- 
adjudication  shall  find  from  such  evidence  that 
the  Court  gave  judgment  for  a  different  sum 
than  the  evidence  sustains  or  theCourt  intended. 
It  shall  correct  such  error  and  adjudge  to  the 

HO  u.  s. 


said  Albert  Grant  such  additional  sum  in  said 
cause  as  the  evidence  shall  justify,  not  to  ei^ 
ceed  114.016.29;  and  the  amount  re^djudi- 
cation  in  favor  of  the  said  Albert  Grant  shall  be- 
a  part  of  the  orirfnal  judgment  in  the  cause  re- 
corded in  the  fifth  Court  of  Claims  report,  page 
eighty." 

Under  this  Act,  Grant,  on  the  18th  of  Janu- 
ary, 1888,  applied  to  the  Court  to  reexamine  the  r22A1 
case  and  to  render  a  judgment  fiune  on*  tune 
for  the  additional  sum  of  $1^016.2£^  Upon 
this  application,  the  Court,  on  due  consideration, 
found  that  the  original  Judgment  was  given  for 
a  different  sum  than  was  intended,  and  that, 
"in  order  to  correct  such  error  and  adjudge  to 
said  Albert  Grant  such  additional  sum  in  this 
cause  as  the  evidence  Justifies,  he  should  receive 
a  further  sum  of  114,016.29,"  and  on  the  11th 
of  June,  1888,  a  Judgment  for  that  amount  was 
rendered.  .Prom  thisjudnnent  the  United  States 
took  an  appeal,  which  Grant  now  moves  todls- 
mws  on  the  ground  that  no  appeal  lies  from  an 
order  or  judgment  entered  in  such  a  proceeding. 

In  our  opinion,  this  motion  should  be  granted. 
The  Act  of  Congress,  in  its  legal  effect,  is  noth- 
ug  more  than  a  direction  to  the  Court  of  Claima 
to  entertain  an  appUoadon  to  correct  an  error 
in  the  entry  of  one  ot  its  former  judgments. 
The  re-adjudication  ordered  is  to  be  upon  the 
old  evidence  and,  if  an  error  is  found,  the  cor^ 
rection  is  to  be  made,  not  1^  rendering  a  new 
ludgment,  but  by  amending  the  old  one.  The 
language  is,  "and  the  amount  by  re-adjudica- 
tion m  favor  of  the  said  Albert  Grant  shall  be 
*  of  the  original  judgment"  As,  when 
the  Act  was  passed,  an  app^  from  the  ori^nal 
judgment  was  barred  by  lapse  of  time,  we  an 
satisfied  it  was  the  intention  of  Congress  to 
make  the  acticm  of  the  Court  of  Claims  upon 
this  re-adjudication  final.  Certainly  the  old 
judgment  is  not  opened  to  an  appeal  by  the  re- 
adjudication,  and  th^  is  nothing  to  indicate 
that  the  new  part  of  the  judgment  can  be  sepa- 
rated from  the  old  for  the  purposes  of  review, 
here.  By  the  correction  the  new  judgment  was 
merged  in  the  old. 

2ne  motion  to  dismiss  is  granted. 
True  copy.  Test: 

James  H.  McKomer,  Oerk,  Sup.  Court,  U.  8. 


SAMUEL  A.  PEUGH.  Appt.,  [227] 
«. 

HENRY  S.  DAVIS. 
(See  &  a,  B^mrter^  eiU  ser-m) 
Supersedeas— wA^n  granted. 

If  a  court  In  session  and  acting  Judicially  allows 
an  appeal  whlob  is  entered  of  record.without  taking 
a  bond  within  eXzty  daya  after  rendeiintr  a  decree,  a 
justice  or  Judge  of  the  appellate  court  may,  in  his 
discretion,  grant  a  supenedecu  after  the  expiration 
of  tiiattlnte,  under  the  provisions  of  section  1007  at 
the  Bevised  Statutes. 

[No.  1172.1 

au^miUedJaThr.im.   Decided  Jan.  SI,  I884. 

IVrOTICE  to  vacate  »upersedea»  and  to  dismiss 
I1  appeal. 

Appeal  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

ThehistoiT  and  facts  of  the  case  appear  in  the 
opinion  of  the  court. 
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Mmn.  H.  F.  Horriv,  T.  T.  Crittenden 
«iid  Ji.  7.  JKnWeMor  appellant. 
Mmn.  A.  O.  tUdue  and  B.  B.  DatIs. 

for  appellee. 

Jfr.  OhirfJvHice  Weite  deUrered  theoprfn* 
Ion  of  the  court: 

TbiB  Is  an  appeid  from  a  decree  of  the  Su< 
nreme  Court  of  the  District  of  ColnmUa,  »&• 
dercd  on  the  80th  of  October,  1888.  At  the 
foot  of  the  decree  as  entered  is  the  folbwing: 

"And  from  this  deoce  the  complainant, 
Samuel  A.  Peug^,  pny*  u>  sppud  to  the  6u< 
preme  Ck»urt  oT the  United  Btatiea*  which  b  al- 
lowed." 

No  bond  of  any  kind  was  executed  under 
this  allowance  until  the  10th  of  Hay,  18»8, 
when  Mr.  JiuUct  Miller  granted  a  tuwnedeat 
and  took  the  necessary  security  for  uat  pur- 
pose. He  at  the  same  time  signed  a  citation. 
On  the  same  day  another  cltaaon  was  signed 
by  the  Ohitf  Justice  of  the  Supreme  Court  of 
the  District.  Davis,  the  appellee,  now  moves 
to  vacate  the  tujMrsAisM  because  no  appeal  was 
perfected  within  sixty  days  after  the  rendition 
of  the  decree  a|^tealed  from,  and  also  to  dis- 
miss the  wpeaL   

In  KitaiM  T.  Amd^feA,  98  U.  B. ,  98  [XZm. . 
618],  it  was  held  that  "The  service  of  a  writ  of 
error  or  the  perfection  of  an  appeal  within  sixty 
da^  Sundays  exclusive,  after  the  rendering  of 
the  Judgment  or  the  paMf  ng  of  the  decree  com- 
plained of .  is  an  indispensable  prerequisite  to  a 
»t»>enodM$,  and  that  it  is  not  within  the  power 
of  a  justice  or  Judge  of  the  appellate  court  to 
ffrant  a  stay  on  the  Judgment  or  decree,  if  this 
nas  not  been  done."  In  referring  to  this  case  at 
the  same  Tenn,  in  Sage  v.  Gentr^  It.It.  Ch.,  Id. , 
416  [XXin.,  984],  it  was  spoken  of  as  holding 
that,  unless  the  writ  of  error  was  sued  out  and 
served,  or  the  appeal  takm  within  the  sixty 
days,  no  mperaeaeM  could  be  allowed.  It  thus 
appears  that  the  words  "perfected"  and '  'taken" 
were  used  interchangeably,  and  were  evidently 
Intended  to  mean  the  same  thing  as  "allowed. 

rule  established  by  these  cases,  when  ac- 
curately stated.  Is  therefore  no  more  than  tliat  to 
give  a  justice  or  judge  of  the  appellate  court 
authomy  to  grant  a  mpertedeat  after  the  expi- 
ration of  the  six^  days,  a  writ  of  error  must 
have  been  issued  and  served  or  an  appeal  al- 
lowed within  that  time. 

In  Edvum$m  t.  ^eom^re,  7  Wall.,  807  [74 
U.  S.,  XIX.,  91],  it  was  decided  that  a  prayer 
for  an  appeal  made  in  open  court,  and  an  oraer 
allowing  it,  constituted  a  valid  appeal.  Under 
such  circumstances,  the  allowance  becomes  the 
judicial  act  of  the  court  in  session,  and  the  bond 
is  not  essential  to  itie  taking  of  Uie  appeal, 
though  it  may  be  to  its  prosecution.  As  was 
said  m  the  case  last  citod:  "It  could  have  been 
^veo  here,  and  cases  have  been  brought  here 
where  no  bond  was  approved  by  the  court  be- 
low, and  tlie  court  has  permitted  the  appellant 
to  give  bond  in  this  court."  Arttonv.  B.  R  Co., 
23 ^ow.,  1  [64  U.  8.,  XVL.  5171;  BroM  v. 
Brobtt.  2  Wah..  06  [69  U.  8.,  XVIL,905];  Sey. 
mumr  v,  J*wr,  ff  Wall.,  888  [78  U.  8.,  XVIII., 
604]  are  cases  of  that  character.  And  In  The 
J)MBBrmanoa,  10  Wheat.,  806,  where  an  appeal 
was  prayed  within  the  live  years'  limitation  and 
was  actually  allowed  by  the  court  within  that 
period,  although  the  bond  waa  not  given  until 
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afterwards,  OhitfJvtUet  Karshill  said,  "It  it 
trae  the  security  repaired  by  law  was  not  giT«D 
until  after  the  lapae  of  the  five  years;  and  nndei 
such  circumstances  the  court  mlj^t  have  dis- 
allowed the  appeal  and  refused  the  secority. 
But  as  the  court  accepted  It,  It  must  be  ooOi  I 
ildered  as  a  sufficient  oompHanoe  with  ttia  or- 
der  of  the  court,  and  that  It  had  lebrtton  baOk 
to  tlie  time  of  tbiB  allowance  of  the  aweal." 

We  decided  in  R&Cb.  v.  Blair,  IW  V.  &, 
061  rxXV.,  667].  that  If  an  appeal  waa  altowed 
1^  the  court  during  the  term  at  which  the  ito> 
cree  was  entered,  and  the  bond  waa  not  e]mnit< 
«d  until  after  the  term,  a  dtatioB  was  necessary, 
^t  that  related  only  to  procedure  under  the 
ippeal  and  Is  not  in  conflict  with  the  former 
decisions  as  to  the  effect  of  an  allowance  of  an 
appeal  by  the  Judicial  a(tt  of  die  ooartlnKirioB. 

In  view  fjt  theae  niliogi  we  hold  that  if  a 
court  in  session  and  acting  judldally  allows  an 
appeal  which  is  entered  of  record,  without  tidc- 
ing  a  bond  within  slitv  ds^  after  rendering  a 
decree,  a  lustlce  or  judge  of  the  appellate  court 
may,  hi  his  discretion,  grant  a  tuportsdeat  after 
the  expiration  of  that  time,  under  the  provis- 
ions of  section  1007  of  the  Revised  Statutes. 
Nothbig  here  said  Is  to  be  conitnied  as  affect- 
ing appeals  other  than  such  as  an  aUowed  by 
the  court  acting  Judicial^  and  In  term  time. 

The  motion  it  aenied, 

Itue  oop7.  Test: 

James  H.  lfOEenii«r«  dart:,  Sap.  OoiuC,  U.  B. 

Cltea-U4U.&,438. 


DATID  DOWS  &  CO.,  i%BiT„ 
«. 

P,  P.  JOHNSON. 
<See  B.     Beporter^  eiL,  XS8Li 
Jwriti^^n  M  to  amount. 

WberesDBotton  Ishrouehtto  rooovermoretliaa 
15,000,  and  a  reoovor;  la  nad  for  part  of  that  sum, 
the  value  of  the  matter  In  dlsputeintli  Is  court  upon 
An  appeal  hy  plaintid  below,  is  the  differanoe  be> 
twecn  the  amount  recovered  and  the  amount  claim- 
ed, and  If  that  Is  less  than  $5,000,  this  oourt  has  no 
JurlsdloUon. 

[No.  1188.] 
Submitted  Jari.  7, 1884.  Detided  Jan.  tl,  IS84. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Iowa, 
Mr.  Henry  S.  Konroe,  for  plaintiffs  in 
error. 

Mmn.  Sam.  M.  dutpmaj^W.  F.  S»pp. 

and  BnUth  A  Beeton,  for  defendant  in  mtn-. 

Mr.  Oki^Jtutiee  Walte  delivered  the  opin- 
ion of  the  court: 

We  have  no  jurisdiction  In  this  case.  The 
suit  was  brought  by  Dows  &  Co.  to  recover 
damages  for  the  unlawful  conversion  of  ten 


Note.— JurUdict  ton  U.  8.  Supremt  Court  d*- 
veruU  on  amount;  inttrett  cannot  be  added  to  give 
furitdietfon ;  how  xalw  of  thing  demandcU  maw  he 
Oiown:  ychat com TevivwdbU without rwwd  loiiun 
in  eonlrovtny.  See  note  to  Qordon  v.  ugdeo,  SB  u. 
1^8.(8  Pet.)  8BL 
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tiiouMDd  bushels  of  com,  the  value  of  which, 
•OGordingto  the  flndiDin,  did  not  exceed 
t6.000.  With  interest  added  to  this  nun  from 
(be  date  of  the  alleged  con  version  until  the  judc- 
roent,  the  moat  that  could  have  been  recovered, 
upon  the  ipecial  finding,  was  $6,860.  A  judg- 
ment was  ui  fact  rendered  for  $2,480.  The  mat^ 
ter  in  dispute  In  this  court  Is  the  di£Ference  be- 
tween theK  two  nmu,  or  only  |8,980.  In  A'f- 
IM  T.  JXekinmn,  108  U.  8.  [XXVU.,  688],  it 
was  settled  that  our  jurisdiction  depends  on  the 
valofl  of  the  matter  in  dispute  here,  and  as  that 
fax  the  present  case  is  less  uian  CS.OOO,  it  follows 
that  the  salt  must  be  dismissed;  and  it  is  so  or- 
dered. 
Dimitted. 

Tmocopr.  Test:  _ 
James  H.  McKomey,  Clerk  Sup.  Ooort,  IT.  8. 


jStl  ROBERT  E.  JENKINS,  As  Assignee  of  Sah- 
VEL  J.  Waixeb,  A  Bankrupt.  Ptf*.  inOrr,, 
t. 


BERTHOLD  LOWENTHAL,  INTBRNA- 
TIONAL  BAKE  OF  CHICAOO  n  al. 

(See  8. 0,  Reporter's  ed.,n.) 

FhdmU  ftu^ort— effect  of,  m  ttat$  diserss. 

Wbere  a  Ondlns,  vblob  does  not  Involve  a  federal 
qiMBUon,  Is  broad  enough  to  maintain  tbe  decree, 
even  though  the  federal  question  involved  In  anoth- 
er defense  was  decided  wrong,  this  court  wlU  affirm 
ttte  decree,  without  oonsldering  that  question  or 
azpreasliig  any  opinion  upon  It. 

[No.  1238.] 
StibmiUed  Jan.  7, 1884.  Beaded  Jan.  SI,  1884. 

PX  ERROR  to  the  Supreme  Court  of  the  State 
of  Illinois. 

The  case  Is  sufflcleotly  stated  by  the  court. 
Mr.  W.  T.  BoTMaSf  for  plaintiff  in  error. 
Meaan.  JaUua  RosentluU  and  A.  M. 
PeBce*  for  defendants  in  error. 

Mr.  CliirfJuetieeWmite  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  by  Robert  £.  Jenkins, 
M  assignee  In  bankruptcy  of  Samuel  J.  Walk- 
er, «  bankrupt,  to  recover  certain  lands  con- 
veyed by  the  Dankrupt  to  Eli  Einoey,  on  the  al- 
lesed  ground  that  the  conveyances,  though  ab- 
solute on  their  face,  were  intended  as  mortgages. 
Two  defenses  were  interposed  among  oiLers, 
one  that  the  defendants,  who  are  the  present 
owners  of  the  property,are  innocent  purchasers 
for  s  valuable  consideration,  without  notice  of 
«ny  outstanding  equiUes  in  the  assignee  or  the 
bankrupt;  and  the  other  that  the  miit  was  not 
broueht  within  two  vears  after  the  alleged 
cause  of  action  accruea  to  the  assignee.  R.  B., 
aecSOST  Eltherof  these  defenses,  if  sustained, 
bars  the  action.  The  second  involves  a  federal 
question;  the  other  does  not  The  court  in  its 
decree  sostuned  them  boUi  and,  among  other 
things,  found  as  a  fact  that  the  defendants  were 
Innocent  purchasers  for  value.  As  this  finding 
la  brood  enoudli  to  "">l"tfl^  llie  deraree,  even 
thou^  the  federal  question  involved  in  Uie  oth- 
«  defense  was  dedaed  wrong,  we  affirm  the  de- 
cree, without  orasidering  that  question  or  ex- 
fwsaing  any  o^nloi  upon  it.  iatrdoek  v.  Mem^. 

U»  U.  &  U.  a.  Bow  9& 


pfiii,  ao  WaU..  m  [87  U.  S.,  ZXn..  428}.  sus- 
tains this  practice. 

Jfflrmed. 

Ttueeopy.  Testi 

James  H.  HoKenney,  Cleric,  Bop.  Oonrt,  V.  & 

atad-110U.8.,6a 


LAKE  SHORE  AND  MICHIGAN  SOUTH- 
ERN RAILWAY  COJIPANY,  Appt., 
e. 

NATIONAL  CAR  BRAKE   SHOE  COM. 
PANT. 

(See  B.  0..  Beporter's  ed.,t»-S38L) 

Qmttnietion  of  patm^—iitfringement. 

*1.  Intblflcaseitwastae1d.tbat,ontherccordhore- 
in,  claim  2  of  letters  patent  No.  40166,  granted  to 
James  Bing,  October*,  18(0,  for  an  Improved  shoe 
for  car  brakes,  namely :  "  The  combination  of  shoe 
A,  sole  B,  clevis  D  and  bolt  O,  the  whole  belngcon- 
struoted  and  arranged  substantially  as  apeomed," 
docs  not  embody  any  lateral  rocking  moaon  in  the 
shoe,  as  ao  element  of  tbe  oomblnaaon. 

S.  On  such  a  oonstruction,  there  waS|  on  the  rec- 
ord herein,  patentable  novelty  in  said  claim ;  and  a 
structure  having  the  same  four  porta  In  combina- 
tion, with  merely  formal  and  not  substantial  me* 
ohantcal  diflMenoe^^rln|es  said  claim. 

Argued  Jan.  9, 20, 1884.  Dtddad  Jan.  £$,  1884. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Blinoia. 
The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 
Jfr.  Greoi^  Pftyson,  for  appellant. 
Jfewn,  ThomM  A.  Bwudny  and  Ephraim 
BanrUng,  for  appellee. 

Mr.  JvtHee  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  In  equl^,  brought  by  the  Na- 
tional Car  Brake  Sboe  Compenv,  a  Corporation, 
against  the  Lake  6hox9  and  Hichinn  Southern 
Railway  Company,  in  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Illi- 
nois, for  the  Infringement  of  letters  patent  No. 
40166,  granted  to  James  Bing,  as  inventor,  Oc- 
tober 0,  1868.  for  seventeen  years,  for  an  ira- 

S roved  shoe  for  car  brakes.  The  bill  was  filed 
une  7, 1880.  less  than  four  months  before  the 
expiration  of  the  patent  The  answer,  which 
was  filed  October  4. 1880,  two  days  before  the 
patent  expired,  denies  infringement  and  alleges 
that  the  uing  patented  had  been  In  public  use 
or  on  sale,  with  the  consent  and  allowance  of 
Bing,  for  more  than  two  years  prior  to  his  ap- 

EUcation  for  the  patent,  and  that  the  invention 
ad  been  abandoned  by  him  to  the  public. 
There  Is  00  defense  of  want  of  novelty  or  patent- 
aUli^  set  np  In  the  answer.  The  Tsplicatkm 
was  filed  on  the  same  day  with  the  answer.  No 
proofs  were  taken,  but  five  days  after  the  filing 
of  the  replication,  and  three  days  after  the 
tent  expired,  the  parties  entered  the  following 
written  stipiilatlon;  "  It  is  hereby  stipulated  br 
and  between  tbe  parties  to  the  above  entitled 
suit,  for  the  purooees  of  said  suit  and  no  other, 
as  follows,  to  wit:  L  That  the  patent  sued  on, 

I  *Bead  notes  brJfr-AiiMDfBunnanb 
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Ko.  401M,  lamied  to  Junes  Bins;  October  6, 
1868,  may  be  coDBldered  as  formally  offered  in 
evidence,  and  that  complainant  is  the  exclusive 
owner  thereof.  S.  That  the  small  brass  model 
offered  by  complainant,  and  marked  "  Com- 
I^idnant's  £zhiut  Binsr'*  Brake  Shoe,"  Is  a  cor- 
rect repreaentatloaof  toelnvention  deiciibedin 
latd  patent  except  that  defendant  dabna  that 

C231]  said  model  has  not  enough  rocking  motion.  8. 
That  the  small  wooden  model  offered  by  de- 
fendant, and  marked  Defendant* i  Exhibit  A,  li 
also  a  correct  representation  of  the  said  inven- 
tion, except  that  complainant  claims  that  said 
model  has  too  mndi  rocking  motion.  4.  That 
defeiuiant  has  used  two  different  kinds  of  brake 
shoee,  both  of  which  are  claimed  by  complain- 
ant to  be  infringements  of  the  second  daun  of 
said  patent,  but  as  to  both  of  which  infringement 
is  denied  by  defendant  0.  That  the  first  of  said 
brake  shoes  Is  constructed  in  all  respects  like 
that  described  in  said  patent,  except  that  the  two 
parts,  etc.;  the  shoe  and  the  sol^  ate  fitted  on 
each  other  80  snugly  as  to  have  no  rocking  mo- 
tion. 6.  That  the  second  of  said  shoes  fi  cor- 
rectly represented  by  the  small  wooden  model 
marked  Defendant's  Exhibit  B,  and  that  it  also 
has  no  rocking  motion.  7.  That  brake  shoes 
having  a  detachable  sole  attached  to  the  shoe  by 
bolts  passing  through  the  shoe  and  sole  at  right 
angles  to  the  face  of  the  sole,  one  at  the  top  and 
one  at  the  bottom,  and  secured  by  nut2  screwed 
on  to  the  inner  ends  of  said  bolts,  so  that  the 
sole  could  be  taken  off  upon  the  removal  of  said 
boltSf  bad  been  known  and  used  in  the  United 
States  for  srane  years  prior  to  the  said  invention 
of  said  Blng,  and  that  the  small  wooden  model 
marked  "  Defendant's  Exhibit  C  "  is  a  correct 
representation  of  said  brake  ahoes.  8.  That  said 
shoe  last  mentioned  was  suspended  from  Uie 
truck  by  a  hanger  or  clevis  attached  to  a  bolt 
passing  through  a  hole  at  the  top  of  said  shoe, 
as  shown  in  said  model.  9.  That  neither  of  said 
brake  shoes  used  by  defendant  has  the  lateral 
rocking  motion  desmbed  ii^  said  patent  or  in- 
fringes the  first  claim  of  said  patent.  10.  That, 
if  the  court  be  of  the  opinion  that  said  lateral 
rocking  motion  forms  no  port  of  the  second 
claim  of  said  patent,.then  the  flnt  of  said  de- 
fendant's brake  shoes  above  mentioned  is  admit- 
ted to  be  an  infringement  of  said  claim  and  the 
decldon  as  to  that  shoe  shall  be  in  favor  of  com- 
plainant, provided  the  court  shall  also  be  of  the 
opinion  that  there  is,  on  that  construction,  any 
patentable  novelty  in  said  claim.  But,  tf  the 
court  be  of  the  opmion  that  said  lateral  rocking 
motion  does  form  a  part  of  said  second  claim, 
or  that  there  Is  no  nitentable  novelty  hi  said 
claim  If  80  constmed  as  to  exclude  said  rocking 
motion,  then,  In  either  of  theee  cases,  the  decis- 
ion shall  be  In  favor  of  defendant  as  to  said  first 
shoe.  11.  That,  if  the  court  shall  be  of  the  opin- 
ion Uiat  said  lateral  rocking  motion  forms  no 

[232]  part  of  the  second  claim,  and  that  defendant's 
second  brake  shoe,  vis.:  that  the  defendant's 
Exhibit  B.  is,  In  its  mechanical  construction, 
Bubstantially  the  same  as  the  combination  de- 
scribed in  said  claim,  then  the  decision  as  to  that 
shoe  also  shall  be  in  favor  of  complainant,  pro- 
vided the  court  shall  also  be  of  opinion  that  there 
is  any  patentable  novelty  in  said  claim  when  so 
construed.  But,  if  the  court  shall  be  of  opin- 
ion, either  that  said  lateral  rocking  motion  does 
form  a  part  of  said  aeoond  claim,  or  that  the 
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mechanical  constmctlon  of  aald  ahoe  brake  la 
not  subetantlallv  the  same  aa  thatahowninaaid 
claim,  or  that  tnere  Is  no  patentable  novelty  in 
said  claim  if  so  construed  as  to  exclude  said  rock- 
ing motion,  then,  in  either  of  said  caeea,  thed»- 
<;ldon  as  to  that  ahoe  shall  be  in  favor  of  defend- 
ant IS.  Tha^  incase  the  court  finds  ttietaaiua 
!n  favor  of  the  complainant,  both  paitiea  vain 
a  reference  to  the  master,  and  agree  that  com- 
plainant's damages  may  be  aascsaed  at  the  sum 
of  $900.  18.  lliat  all  the  evidence  in  this  caaa 
is  comprised  in  this  stipulation,  the  models 
therein  referred  to  and  the  said  letters  patent.'* 
On  that  stipulation  and  the  models  referred 
to  in  It  and  the  patent,  the  case  was  beard  in 
the  circuit  court.  That  court  filed  a  written 
opinion  on  the  36tb  of  October  f oUowiogfO  Bias.. 
603),  upon  which  a  decree  was  entered  on  the 
same  day,  as  of  the  preceding  9th  of  October, 
declaring  the  patent  to  be  gix)d  and  valid  in 
law,  so  far  as  regards  the  sicond  claim  thereof, 
and  to  be  ownea  by  the  plaintiff;  that  the  d» 
fendant  had  Infringed  the  patent  1^  uaiiu  the 
invention  secured  by  the  second  claim;  and  tiiat 
the  plaintiff  recover  iSOO  damages,  in  accord- 
ance with  the  stipulation,  the  same  to  be  in  full 
satisfaction  of  all  claims  of  the  plaintiff  against 
the  defendant  on  account  of  the  defendant's  in- 
fringement of  tiie  patent  The  defendant  has 
appealed. 

The  specification  of  the  patent  is  In  these 
words:  ISj  invention  relates  to  the  construc- 
tion of  shoes  or  rubbers  for  car  wheels,  and  coh- 
sists:  Firstly.  In  constructing  tiie  shoe  of  two 
parta,in  the  peculiar  manner  described  hereaft- 
er, so  that  th&  part  in  contact  with  the  wheel 
can  accommodate  itself  to  the  same.  Second)  v. 
In  the  peculiar  combination,  described  hcreait- 
er,  of  the  two  parts  of  the  shoe,  the  clevis  by  [293] 
which  the  shoe  is  suspended  to  the  truck,  and 
the  bolt  which  secures  the  clevis  to  the  aho^ 
and  the  two  parts  of  the  shoe  to  each  other.  In 
order  to  enable  others  stdlled  in  this  class  of 
medianism  to  make  and  apply  my  invention,  I 
will  now  proceed  todescribe  its  construction  and 
operation.  On  reference  to  the  accompanying 
dra  wing,  whicbformsapart  of  this  specification. 
Figure  1  is  a  vertical  section  of  my  improved 
ahoe  for  railway  car  brakes;  Figure  2,  a  section- 
al plan  on  the  line  1,8,  Figure  l;and  FigureS, 
a  front  view  of  the  shoe.  Similar  letters  refer 
to  similar  parts  througbr^ut  the  several  views. 


A  is  the  shoe  and  B  the  sole,  the  latter  being 
formed  to  fit  the  periphery  of  the  car  wheel 
(part  of  which  is  shown  by  the  line  z),  and  hav- 
ing a  lug  a,  which  fits  between  the  lugs  b  b'  on 
the  a^oe.  D  is  a  clevis,  the  upper  end  of  which 
la  suspended  to  the  truck  of  the  railway  car,  the 
lower  end  being  arranged  to  embrace  the  luga 
A  and  6*  of  the  ahoe,  a  oolt,  0,  passing  through 
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the  lower  end  of  the  clevia,  through  the  lura  b 
and  y  of  the  ihoe,  end  throariL  thelug  aof.the 
•hoe  B.  It  wtD  be  obserred,  on  reference  to 
Figure  9,  that  the  lug  a  is  made  tapering,  and 
that  the  bolt  G  fits  looselT  in  tbe  said  lug,  as 
well  as  in  the  lugs  b  and  b',  bo  that  the  sole  is 
■elf -adjustable  laterally,  for  a  purpose  described 
hereafter.  A  projection  d  on  the  sole  B  fits  into 
a  socket  in  the  shoe,  in  aucb  a  manner  that  the 
■ole  can  vibrate  laterally  in  the  said  socket, 
f  tui  'vl^  ^  projection  serves  to  maintain  the  ahoe 
^^'^  and  sole  In  their  proper  relative  portions.  H 
li  the  usual  brake  beam,  one  end  of  which  flta 
Into  a  recess  in  and  is  secured  to  the  shoe  A, 
the  other  end  of  the  beam  bdng  secured  to  a 
rimilar  shoe  on  the  opposite  side  of  the  car  track. 
Tbe  peripheries  of  car  wheels  are  always  beveled 
or  inclined,  so  that  it  becomes  necessary  to 
make  the  soles  of  the  ordinary  shoes  or  rubbers 
of  a  corresponding  bevel,  one  shoe  at  one  end 
of  the  beam  being  beveled  in  one  direction,  and 
the  other  shoe  at  the  oppodte  end  of  the  beam 
being  beveled  in  a  contrary  direction.  Even 
when  the  usual  shoes  are  properlv  fitted  to  the 
beveled  peripheries  of  the  wheels,  tbe  lateral 
movement  of  the  axles,  as  the  wheels  traverse 
corvee  ot  the  track,  is  such  that  the  ordinary 
■hoea cannotfltaccuratelyatalltlmes.  Another 
evil  attending  the  use  of  ordinary  shoes  or  rub- 
bers is,  that,  as  the  lateral  movement  of  the 
axles  takes  place,  an  undue  strain  is  imparted 
to  the  break  beun.  These  difficulties  are  avoided 
hy  my  invention,  inasmuch  as  the  sole  B  is  per- 
mittra  to  have  a  lateral  rocking  motion  on  the 
shoe,  and  can  at  once  accommodate  itself  to  the 
bevel  of  the  wheel,  or  to  any  variation  caused 
In  that  bevel  by  the  lateral  movement  of  the 
axle.  Ano^er  improvement  in  my  invention 
fs  the  peculiarly  simply  arrangement  of  the 
clevis  which  supports  the  shoe,  the  bolt  0  serv- 
ing the  purposes  of  connecting  theclevls  to  the 
shoe  and  the  latter  to  the  sole." 

The  clainu  of  the  patent  an  aa  follows: 
'*  Firstly.  The  shoe  A  and  sole  B,  botli  being 
constructed  and  adapted  to  each  other  substan- 
tially as  described,  so  that  the  sole  can  have  a 
lateral  rocking  movement  on  tbe  shoe,  for  the 
purposes  spedfled.  Secondly.  The  combination 
of  shoe  A,  sole  B,  clevis  D,  and  bolt  Q,  the 
whole  being  constructed  and  arranged  substan- 
tiallyassp^ed." 

It  ia  stipuhited  that  neither  of  the  two  brake 
•hoes  of  the  defendant  infringes  the  first  claim 
of  the  patent,  tor  the  reason  assigned  in  tbe 
BtipuUition,  that  neither  of  them  has  the  lateral 
rocking  motion  described  in  the  patent.although 
it  is  stipulated,  as  to  one  of  them,  that  it  is  con- 
Btructed  in  all  respects  like  that  described  in  tbe 
patent,  except  that  the  shoe  and  the  sole  are 
fitted  to  each  other  so  snugly  aa  to  have  no  rock- 
ing motion. 

ggg]  1.  The  first  question  presented  for  decision, 
on  the  stipulation,  is  as  to  whether  the  lateral 
rocking  motion  forms  a  part  of  the  second  claim 
of  the  patenL  The  circuit  court  held  that  tbe 
second  claim  did  not  embody,  as  an  essential 
element,  the  lateral  rocking  motion,  and  that 
inch  element  need  not  be  found  in  a  car  brake 
shoe  In  order  to  make  it  an  toMngement  of  tlie 
•econd  claim.  Tbe  view  urged  on  tbe  part  of 
the  defendant  la,  that  the  combination  of  the 
ahoe,  the  sole,  the  clevis  and  tbe  bolt  cannot,  as 
a  whole,  be  ctmtmcted  and  arranged  substan- 
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tlally  as  specified,  If  the  whole  Is  not  so  con* 
structed  and  arranged  as  to  admit  of  the  lateral 
rocking  motion,  ana  that  there  ii  no  suggestion 
in  the  specification  of  any  construction  or  ar- 
rangement in  which  the  sole  has  not  a  lateral 
rocking  motion  on  the  shoe.  We  think  that  the 
circuit  court  was  correct  in  its  construction  of 
the  second  claim,  on  the  record  before  it.  The 
first  part  of  Uie  invention  is  stated  in  the  speci- 
fication to  be  tbe  peculiar  manner  of  construct- 
ing the  shoe  proper  and  the  aole  in  two  parte, 
in  such  way  that  tbe  sole  can  accommodate  it- 
self to  the  wheel  by  reason  of  its  bavlng  a  lat- 
eral rocking  motion  on  the  shoe  proper.  That 
is  the  subjecMmatter  of  the  first  claim.  The 
second  part  of  the  invention,  or,  as  the  specifi- 
cation says,  tbe  second  improvement  In  the  in- 
vention, 18  stated  to  consist  In  the  peculiar  com- 
bination of  the  shoe  proper,  the  sole,  the  devta 
and  the  bolt;  the  clevis  suspending  the  shoe  and 
its  sole  to  the  truck,  and  the  bolt  securing  the 
clevis  to  the  shoe  proper  and  that  to  the  sole. 
The  combination  of  the  mode  of  suspending  by 
the  clevis  with  the  mode  of  securing  by  the  oolt 
is  the  same,  whether  the  sole  has  a  uiteral  rock- 
ing  motion  or  not.  That  combination,  as  a 
whole,  is  constructed  and  arranged  substan- 
tlally  as  specified,  even  where  there  is  no  lateral 
rocking  motion  to  the  sole.  Tbe  words  "sub- 
stantially as  specified "  mean  "substantially  as 
specified  in  regard  to  the  combination  which  Is 
the  subject  of  uie  claim."  The  adaptation  of  the 
shoe  proper  and  the  sole  to  each  other  in  such 
way  as  to  produce  or  allow  of  the  lateral  rock- 
ing motion  was  the  subject  of  the  first  claim. 
The  comUnation  formed  Ifv  the  peculiar  ar- 
rangement of  the  clevis  and  the  bolt  in  refer-  rgsa 
ence  to  the  shoe  proper  and  the  sole  is  a  combi- 
nation which  has  no  effect  to  produce  or  prevent 
tbe  lateral  rocking  motion;  and  tlie  stipulation 
states  that  this  combination  can  be  used,  con- 
Btructed  exactly  aa  described  in  the  patent,when 
tbe  shoe  proper  and  the  sole  are  so  snugly  fitted 
together  that  the  sole  has  no  rocking  motion. 
In  consonance  with  this  view,  the  specification 
and  the  claims  maintain  a  distinction  between 
the  arrangement  for  the  rocking  motion  and  the 
manner  of  combining  together  the  shoe  proper, 
the  sole,  the  clevis  and  the  bolt.  The  stipula- 
tion declares  that  when  the  combination  of  the 
second  claim  is  made,  there  may  be  a  lateral 
rocking  motion  In  the  sole  or  there  mav  not, 
for  it  states  that  the  exact  structure  of  the  pa- 
tent may  be  copied  and  yet  the  fitting  of  the  sole 
to  the  shoe  proper  may  be  so  snug  that  there 
mav  be  no  lateral  rocung  motion  in  the  sole, 
ana  so  no  inf  rineemcnt  of  tbe  first  claim.  Hence, 
a  loose  fitting  oitbe  same[>artsin  the  samestruct- 
ure  would  produce  a  lateral  rocking  motion 
and  an  infringement  of  the  first  claim.  There 
is  no  suggestion  that  the  combination  of  the 
second  claim  was  not  new;  and,  there  being 
nothing  shown  in  tbe  state  of  the  art  which  re- 

Siires  any  such  construction  of  the  second 
aim  as  that  contended  for  by  the  defendant, 
and  it  being  fairly  susceptible  of  tbe  opposite 
construction,  and  the  latter  being  one  wlucb  is 
commensurate  with  the  real  Invratlon  embraced 
In  tbe  second  claim  and  one  which  prevents  the 
real  substance  of  that  invention  from  being 
bodily  appropriated  by  an  Infringer,  it  is  proper 
to  give  the  cliUm  sucn  a  construction. 
£  The  next  question  raised  by  the  stipula- 
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novelty  in  the  second  claim,  on  such  a  construc- 
tion. No  qnestioa  of  novelty  is  raised  in  the 
answer,  and  nothing  is  introduced  in  evidence 
on  Uiat  subject,  or  on  the  state  of  the  art,  ex- 
c^t  what  is  found  in  paragraphs  7  and  8  of  the 
stipulation.  Tlie  opinion  of  the  circuit  court, 
which  Is  set  forth  in  the  record,  speaks  of  the 
various  patents  that  have  been  put  in  evidence. 


embrace  the  lugs  of  the  shoe  proper,  and  the 
bolt  goes  through  one  of  those  lun.then  throu^ 
a  bole  in  the  lower  end  of  the  devia,  the  clevis 
being  a  vertical  piece  without  arms  and  not 
three-sided,  and  then  tluvugh  the  other  one  of 
those  lugs,  but  the  bolt  does  not  go  through  the 
lug  on  the  adie.  That  lug  is  luit  in  place 
the  pressure  on  it  of  the  ourvea  lower  end  <h 


but  none  such  are  before  us;  and  the  brief  of  i  the  clevl^  which  cannot  move  out  of  position, 
the  appellee  states  that  the  model  marked '' De-  hecause  the  bolt  goes  through  it  and  holds  it. 


fendant's  Exhibit  O,"  mentioned  in  paragraph 
7  of  the  stipulation,  "has  been  selected,  as  the 
nearest  approach  to  the  patented  invention, 
from  a  large  number  used  in  the  court  below." 
[23^7  This  would  indicate  that  the  full  case  presented 
'  to  the  court  below  is  not  presented  here.  As, 
however,  the  parties  to  this  suit  have  stipu- 
lated as  towliaittieiecordis,  so  far  as  anything 
In  the  controversy  between  them,  in  this  suit. 
It  concerned,  and  the  stipulation  states  that  it 
is  a  stipulation  for  the  purposes  of  this  suit  and 
no  other,  and  the  clerli;  of  the  circuit  court  cer- 
tifies the  transcript  to  be  "  a  true,  correct  and 
complete  transcript  of  the  record  of  all  the  pro- 
«eedmgs"  had  In  the  circuit  court  in  this  suit, 
*'  as  appears  from  the  flies  and  records  of  "  the 
court  remaining  in  his  custody  and  control, 
what  is  furnished  to  us  must  he  accepted  as 
sufficient  for  the  purposes  of  this  suit,  leaving 
our  decision  in  the  case  to  stand,  in  its  bearing 
in  respect  to  other  suits  on  the  same  patent, 
with  only  that  weight  which  ia  due  to  it  m  view 
of  the  maimer  in  which  the  case  is  presented  in 
the  record. 

The  brake  shoe  described  In  paragraphs  7 
and  6  of  the  stipulation,  and  shown  ia  "  De- 
fendant's Exhibit  C,"  it  is  very  clear,  does  not 
contain  what  is  covered  by  the  second  claim  of 
the  patent,  as  we  have  denned  it,  or  destroy  its 

Ktentable  novelty.  Bing  accomplishes  by  one 
It  what  required  three  bolts  in  the  prior 
structure.  Hu  whole  structure  can  be  taken 
off  from  the  clevis  by  removing  the  one  bolt, 
while  in  the  prior  structure  it  required  the  re- 
moval of  two  bolts  to  take  off  the  sole  from  the 
■hoe  proper,  and  the  removal  of  a  third  bolt  to 
take  off  the  shoe  proper  from  the  clevis. 

8.  On  the  foregoing  views,  it  is  admitted  by 
paragraph  10  of  the  stipulation,  that  the  first  of 
defendant's  brake  shoes  infringes  the  second 
claim,  and  there  must  be  a  dac^km,  as  to  that 
shoe,  in  favor  of  the  plaintiff. 

4.  The  only  remaining  question  Is  as  to 
whether  the  defendant's  otiier  brake  shoe.  Ex- 
hibit B,  is,  in  its  mechanical  construction,  sub- 
stantially the  same  as  the  combination  described 
or  shown  in  the  second  claim.  In  the  Bing  shoe 
brake,  the  devis  is  a  three-sided  structure,  the 
two  lower  ends  of  which  embrace  the  two  lugs 
of  the  shoe  proper,  and  the  bolt  passes  through 
the  lower  end  of  one  arm  of  the  clevis,  then 
through  one  of  the  lugs  on  the  shoe  proper, 
then  through  the  lugs  on  the  sole,  then  through 
the  other  lug  on  Uie  shoe  proper,  and  then 
through  the  lower  end  of  the  ouier  arm  of  the 
.V8BJ  clevis,  and  the  sole  cahoot  be  removed  without 
first  removing  the  bolt,  because  the  lugon  the 
■ole  fits  in  between  the  lugs  on  the  dice  proper. 
In  the  defendants  structure  there  is  no  bolt 
hole  through  the  lug  on  the  sole,  but  there  is  a 
curved  degression  nude  in  ita  top,  In  which  tlM 
curved  lower  end  of  the  clevis  rests.  The  clevis 
1M» 


The  bolt  alone,  without  the  clevis,  will  not  con- 
fine the  lug  on  the  sole.  The  lug  on  the  sole 
cannot  be  removed  until  the  boK  Is  removed 
and  the  clevis  is  detached.  The  shoe  proper, 
the  sole  and  the  clevis  are  combined  ay  tiu 
single  bolt  which  secures  together  the  clevis, 
the  shoe  proper  and  the  sola  The  b61t  and  the 
clevis  perform  the  same  office  in  tlie  two  struct- 
ures, and  the  mechanical  differences  are  merely 
formal  and  not  substantial.  The  combination 
consists  of  the  same  four  parts,  differing  only  In 
form. 

TIte  decree  of  the  (Xreuit  Court  is  (^rmed. 
TMeoop7.  Test; 

James  H.  MoEenner.  Clerk,  Sup.  Court,  V.  ft. 


CHART.ES  P.  CHOUTEAU,  JULIA  MAP- 
PITT,  l!il>WARD  P.  FESBEN  st  AU, 

«. 

SAMUEL  L.  M.  BARLOW,  Surviving  Ext. 
and  Trustee  of  John  P.  A.  SAMroBO,  De- 
ceased, BT  AL. 

(See  S.  0.,  Reporter's  ed,  238-2M.) 

Decree  reverted  on  the  facte. 

^Tbe  decree  of  tbe  circuit  court  was  revened  on 
a  question  of  fact,  as  to  whether  an  Sireetnent  of 
a  certain  obamcter  wax  mnde  iMtweeu  the  copart- 
ners In  a  firm,  on  its  diaeolutlon,  as  to  the  interest 
whfob  the  copartners  should  have  In  the  future  In  a 
ptwtkmof  Its  aMBts. 

[No.  198.] 

ArgvedJan.  10,11, 1884.  Decided  Jan  98, 1884. 

APPEAL  from  the  CircuitCourtof  the  United 
States  for  the  District  of  Minnesota. 
The  history  and  facts  of  the  case  fully  ap- 
pear in  tbe  opinion  of  tbe  court. 

Meure.  HelTllle  C.  Day,  Roaeoe  Conk- 
Untf  and  C.  R.  Davit,  for  appellants. 
Meeere.  W.  P.  Cloa^  and  W.  D.  SUp- 
f  or  appellees. 


ifr.  JaeOee  BUtehfbrd  delivend  the  opbi- 
Ion  of  the  court: 

Tbe  bill  of  complaint  in  this  case  was  filed  In 
January,1876,  In  the  Circuit  Court  of  the  Unit> 
ed  States  for  tbe  District  of  Minnesota,  by  Sam- 
uel L,  M.  Barlow,  sole  surviving  executor  of 
the  last  will,  and  trustee  of  the  estate,  of  John 
P.  A.  Sanford,  deceased  (his  co-executor  and 
co-trustee,  Frederick  C.  Gebbard,  having  died 
In  1867),  and  the  widow  and  two  of  the  three 
diilden  of  Sanford,  asphdntiffs,  arainst  the  fbl- 
towing  defendants:  Charles  P.  Choutean  and 
Julia  Maffitt,  the  hdra  at  law  and  legatees  and 

•Head  note  hy  Mr.  AmHos  Butoutobd. 
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derlseet  of  Hem  Chouteau,  Jr.,  deceased;  the 
executors  of  the  will  of  said  Pierre  Chouteau, 
Jr.,  the  beirs  at  law  and  l^atees  and  devisees 
of  John  B.  Sarpy,  deceased;  the  executors  of 
tbewfU  of  sddSaipj;  the  widow  and  residuary 
legatee  and  devisee  of  Joseph  A.  Sire,  detxased: 
the  sole  surviving  executor  of  the  mil  of  said 
Sire;  Benjamin  C.  Sanford,  the  other  child  of 
Sanford;  and  numerous  persons  alleged  to  claim 
■o  Interest  in  some  of  the  hind  which  is  the 
wfnclpal  subject  of  the  suit.  The  averments  of 
the  Un,  so  far  as  they  are  material,  are  as  fol- 
lows: Pierre  Chouteau,  Jr.,  Sarpy,  Sire  and 
Sanford,  In  1643,  formed  a  copartnership,  un- 
der the  firm  name  of  P.  Chouteau,  Jr.,  &  Co., 
for  the  purpose  of  dealing  in  real  and  person^ 
property  at  St  Louis,  Missouri,  and  In  the  re- 
gion of  cotmtry  lying  to  the  northward  of  that 
city.   The  capital  was  to  be  furnished,  and  the 
pimtB  and  lenes  were  to  be  shared  by  the  sev- 
eral copartners  in  the  following  proportions; 
Chouteau,  68  per  crat;  Sarpy,  16;  Sanford,  16; 
Sire,  10.   la  1849  a  change  was  made,  whereby 
the  assets  were  to  be  owned  and  the  profits  and 
losses  to  be  shared.  In  the  following  propor- 
tions: Chouteau,  48;  Sarpy,  17i;  Sanford,  171; 
Sire.  17^.   Li  1862,  the  copartnership  was  dis- 
solved by  mutual  consent  During  its  exist- 
ence, it  bought  and  paid  for,  with  cqmrtner- 
shlp  funds,  acre  lands  and  town  lots  lo  W Iscon- 
dn  and  Minnesota,  to  hold  and  sell  for  the  profit 
[f  40]  end  benefit  of  the  copartnership,  and  among 
them  certain  lots  named  in  schedules  to  the  bills. 
As  to  some  of  the  lots  the  Utle  was  taken  in  the 
name  of  one  Borup  and.  in  September,  1656, 
he  and  his  wife  conveyed  the  same  to  said  co- 
partnership, with  other  lands  belonging  to  it, 
which  he  held  in  the  same  way.  As  to  ouicra  of 
the  lots,  the  title  was  taken  in  the  name  of  one 
Sibley  and,  in  September,  1856,  and  February, 
1856,  he  and  his  wife  conveyed  the  same  to  said 
copartnership, with  other  leads  belonging  to  it, 
which  he  held  In  the  same  way.  In  Muxm,1857, 
one  Robert  convcfyed  to  nid  copartnership  oth- 
er land  In  St  Fwl.  Hbinesota,  which  it  then 
possessed  and  paid  for  with  coputnershlp  foods. 
Besides  the  land  named  In  schedules  to  the  bill, 
town  lots  in  various  towns  and  villages,  and 
acre  lands  in  various  counties.  In  Minnesota, 
were  purchased  and  p^d  for  by  said  c^)artner- 
ship,  and  conveyed  to  It  by  deeds.   The  prop- 
erty so  cooveyra  to  it  was  the  property  of  its 
said  members,  in  Uie  proportions  last  mentioned. 
Sire  died  in  1854,  and  Saipy  and  Sanford  died 
In  1857.   In  December, 1859,  Benjamin  C.  San- 
ford released  to  the  widow  and  the  other  two 
children  of  his  father  all  his  interest  in  the  es- 
tate of  hia  father.   Pierre  Chouteau,  Jr.,  died 
in  1865. 

The  bill  then  contains  the  following  aver- 
ments, which  set  forth  the  particular  question 
in  controversy:  "  The  said  copartnership  was 
dissolved  by  the  said  John  F.  A.  Sanford,  de- 
ceased, retiring  therefrom  and  removing  from 
St  Louis, where  he  then  resided,  to  the  City  of 
New  York,  to  there  reside  and  carry  on  bud- 
ness  fn  ooiurtnership  with  the  said  Pierre  Chou- 
teau, Jr. :  and,  as  your  orators  are  Informed  and 
believe,  it  was  agreed  upon  between  the  said 
Sandfbrd  and  the  other  three  copartners,  and 
puticnlariT  the  said  Flene  Chouteau,  Jr.  .as  one 
of  the  conaitiraa  the  wltfadTawal  of  the 
Sufozd  txcm  the  ccqiaitnenhip,  that  he,  the 
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said  Sanford,  should  release  to  the  said  Cboo- 
teau  all  his  interest  in  and  to  the  assets  of  the 
said  copartnership,  except  the  lands  and  town 
lots  thoeof  in  Minnesota;  and  Uiat  inctmridei^ 
ation  thraettf  and  of  his  withdrawal  fnnn  the 
said  copartnershii^  the  said  Chouteau  should 
save  him,  the  said  Sanford,  harmless,  on  ac- 
count of  the  debts  of  the  «iid  copartnership, 
and  should  assure  to  him,  free  from  any  debt  or 
liabilitv  growing  out  of  the  copartnership  af-  [241] 
fairs,  tne  share  of  him,  the  said  Sanford,  In  and 
to  the  said  lands  and  town  lots,  being  seventeen 
and  one  third  one  hundredth  (171-100)  pourM 
thereof.  In  pursuance  of  Budi  agreement  the 
s(Ud  Sanford  old,  as  your  orators  are  Informed 
and  believe,  upon  the  dissolution  criF  the  said  co- 
partnership and  as  part  of  the  arrangement  be- 
tween the  copartners  for  such  dissolution,  re- 
lease to  the  said  Pierre  Chouteau,  Jr.,  all  his 
interest  in  the  assets  of  said  oopartno^ip.  ex- 
cept In  the  said  lands  and  town  lots;  and  the 
said  Chouteau,  afterwards  and  In  his  lifetiine| 
realized  all  said  assets  so  released  and  4)pnea 
them  to  his  own  use." 

The  gravamen  of  these  allegations  is,  that 
Pierre  Chouteau,  Jr.,  took  from  Sanford  a  r» 
lease  of  all  his  Interest  in  the  copartnership  as* 
sets,  except  the  lands  and  lots  in  Minnesota* 
ud  was  to  save  Sanford  harmless  from  all  debti 
of  Oie  copartnership,  and  Sanford  was  to  have 
his  171  per  cent  of  the  said  lands  and  Iota,  free 
from  any  debts  or  liability  growing  out  of  the 
copartnership  affairs;  and  that  Pierre  Chouteau, 
Jr.,  realized  all  the  assets  so  released  and  ap- 
plied them  to  his  own  use.  It  is  to  enforce  this 
claim  to  the  proceeds  of  the  Minnesota  lands 
and  lots,  free  from  the  debts  of  the'  copartner- 
ship, that  this  suit  is  en>ectidly  brought 

The  bill  then  sets  foru  the  following  matters; 
on  the  dissolution  of  the  St  Louis  coputnershlp 
Sanford  removed  to  the  City  of  New  York,  and 
there  enjnged  in  business  in  copartnership  with 
Pierre  Chouteau,  Jr.,  under  the  firm  names  of 
Pierre  Chouteau,  Jr.,  &Co.  andChouteaiL  San- 
ford ft  Co.  ,ln  which  a^Mrtnership  he  continued 
to  carry  on  bustneas  until  his  death.  After  the 
death  of  Sanford,  and  after  the  Issuing  to 
Messrs.  Gebbard  and  Barlow  of  letters  testa- 
mentary on  his  will,  and  in  November,  1869, 
Pierre  Chouteau,  Jr.,  and  Messrs.  Gebbard  and 
Barlow,  as  such  executors  and  trustees,  entered 
into  an  agreement  or  compromise  concerning 
all  the  mutual  dealings  between  Chouteau  and 
Sanfcod  in  relation  to  the  busIneaB  of  the  New 
York  Anns,  and  concerning  all  indebtedness  and 
liability  of  every  nature  and  kind  of  Sanford  to 
Chouteau.  By  the  terms  of  said  agreement  or 
compromise,  Messrs.  GFebhard  and  Barlow  were 
to  release  to  Chouteau  all  the  interest  of  San-  [0421 
ford  hi  the  assets  of  the  New  York  flmis;  and. 
In  consideration  thereof.  Chouteau  was  to  re- 
lease to  Messrs.  Gebbard  and  Barlow,  and  to 
the  heirs  and  legal  representatives  of  Sanford, 
all  ckdms  and  UaMHdes  against  Sanford  or  hia 
estate,  due  or  owing  or  to  become  due  or  ow- 
ing to  Chouteau,  on  account  of  any  prior  trans- 
actions between  them.  Upon  the  making  of 
such  agreement  or  corapromise,Messr8.  Gebnard 
and  Barlow  submitted  the  same  to  the  Surro- 
nte  of  the  County  of  New  York,  and  he,  on 
November  25, 1659,  made  an  order  allowing  the 
agreementor  compromise  tobe  enteredlnto  and 
carried  out  Afterwards  and  on  December  1, 
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1859,  Messrs.  Oebhard  and  Barlow,  to  carry  oat 
nkl  agreement  or  eoinpromise,  ngned,  Kaled 
ud  dwvered  to  Pierre  (Aouteau.  Jr.,thdT  deed, 
whereby  they,  as  executors  and  truatees,  re- 
leased to  him  all  the  right,  title  and  interest 
which  Sanford  at  the  time  of  his  death  had  in 
or  to  the  assets  of  the  New  Torl£  firms;  and 
Chouteau,  on  the  same  day,  in  pursuance  of 
nid  agreement  or  compromue,  and  to  carry  it 
out  on  bis  part,  signed,  sealed  and  deUTered  to 
Messrs.  Gebhard  and  Barlow  his  deed,  releasing 
the  heirs,  next  of  kin,  legatees,  devisees  and 
legal  representatives  of  Sanford  from  all  causes 
of  action,  claims  and  demands,  in  law  or  equity, 
which  he,  Chouteau,  ever  Iiad,  or  which  he,  his 
heirs,  executors  or  administrators  thereafter 
oould  or  might  have,  against  Sanford  or  against 
his  bdrs,  next  of  fciii,  devisees,  legatees,  execu- 
tors or  administrators,  by  reason  of  any  matter 
whatsoever. 

The  bill  further  avers,  that  no  accounting  or 
settlement  of  the  alTairs  and  businessof  the  said 
St.  Louia  copartnership  had  ever  been  had,  ex- 
cept as  was  thereinbefore  stated.  It  further  al- 
leges as  follows;  since  the  death  of  the  four  co- 

eirtners,  the  defendants,  C.  P.  Chouteau  and 
rs.  Maffitt,  claiming,  as  the  heirs  at  law  and 
devisees  of  Pierre  Chouteau,  Jr..  to  own  all  the 
said  real  estate  of  the  copartnersliip,  sold  and 
conveyed  to  various  persons  certain  of  said  lots 
and  lands,  and  n^ceived  therefor  large  sums  of 
money,  without  tlie  knowledge  or  consent  of 
the  heirs,  devisees  or  leoal  representatives  of 
Sanford,  and  in  fraud  of  tbeir  rights  and  for 
less  than  one  half  of  the  actual  value,  at  the 
time  of  sale,  of  the  propertv  sold,  and  for  the 
purpose  of  defeating  the  rigntsof  the  plaintiffs 
•wl  In  the  property,  leaving  certain  lands  and  lots 
unsold;  and  that  those  made  defendants,  as 
claiming  an  interest  in  some  of  the  lots  of  land, 
took  such  interest  through  conveyances  from 
the  defendants,  C.  P.  Chouteau  and  Mrs.  Maffitt, 
with  notice  that  the  lots  belonged  to  the  heirs, 
devisees  and  legal  representatives  of  Pierre 
Chouteau,  Jr.,  Sire,  Sarpy  and  Sanford,  and 
not  merely  to  their  grantors,  and  with  notice 
that  the  plaintiffs,  as  the  successors  in  interest 
of  Sanford,  were  the  owners  in  fee  simple  of  an 
undivided  17i-100tli  parts  of  said  lots. 

An  answer  on  oath  is  waived.  Tlie  prayer  of 
the  bill  is:  1,  that  the  defendants  may  account 
toucJiing  the  affairs  and  property  of  said  copart- 
nership and  touching  the  proceeds  of  any  of 
such  property;  d,  that  there  may  be  set  off  to  the 
plaintiffs,  as  of  the  estate  of  Sanford,  17i-100th 
parts  of  ^e  unsold  lots  described  in  the  sched- 
ules to  the  bill,  and  of  any  other  real  proiwrty 
owned  by  tlie  St.  Louis  copartnership,  that  had 
not  been  sold  and  convoyed  by  C  P>  Chouteau 
and  Mrs.  Haffltt  to  parties  other  than  the  heirs, 
legatees  and  legal  representatives  of  Sire  and 
Sarpy,  or  to  other  parties  for  their  use  and  ben- 
efit; 3.  tliat  the  plaintiffs  recover  from  C.  P. 
Chouteau  and  Mrs.  Maffitt,  as  [}art  of  the  es- 
tate of  Sanford.  17i-100th  parts  of  the  sums, 
whether  in  money  or  securities-received  by  them 
as  the  prices  of  the  lands  and  lots  so  sold  and 
conveved  by  them,  other  than  the  lots  and  lands 
descrioed  in  said  schedules;  that,  for  the  amount 
of  the  plaintiffs'  share  of  said  money  and  se- 
Gurities,  they  be  adjudged  to  have  a  lien  on  the 
InterestB  of  C.  P.  Chouteau  and  Mia.  Maffltt  in 
ud  to  the  lots  and  lands  deecribed  in  said  Khed- 


ules;  and  that  snch  Intereata  be  sold  to  satUfy 
such  lien. 

0.  P.  Choutean  uid  Un.  Mbffltt  and  ttie  «>■ 
ecu  tors  of  Pierre  Chouteau.  Jr.,  the  executon 
of  Sarpy,  the  widow  of  Sin,  his  aurvivlnff  ex> 
ecutOT,  and  Benjamin  C.  Sanford,  put  in  a  joint 
and  several  answer  to  the  bill,  not  on  oath. '  It 
denies  that  the  copartnership  bought  or  paid  for 
with  copartnership  tam^  tne  lands  referred  to 
in  the  bill,  for  the  purpose  of  holding  or  selling 
the  same  for  its  profit  or  benefit ;  but  avers  that 
all  lots  or  lands,  whether  described  or  not  In  the 
hill  or  its  schedules,  which  were  held  or  owned 
by  said  copartnership  at  its  dissolution,  were  [2 
taken  in  payment  of  or  in  settlement  or  compro- 
mise of  indebtedness,  due  to  It  from  persons 
then  Indebted  to  It,  and  not  otherwise :  and  that 
all  lots  and  lands  held  br  It  at  the  date  of  Ita 
dissolution  were  a  part  of  Its  assets  at  that  date, 
and  were  chargeable  with  the  payment  of  Its 
debts.  It  denies  that  the  prop^y  mentioned  in 
the  bill  OS  acquired  by  Borup  was  acquired  by 
him  for  the  benefit  of  said  copartnership,  and 
avers  that  he  purchased  said  property  and  took 
the  conveyance  thereof  In  his  own  name,  with- 
out the  consent  or  Iniowledge  of  said  copartner- 
ship, and  oinveyed  the  same  to  the  new  copart- 
nership, formed  after  the  dissolution.  In  settle- 
ment of  his  indebtedne-ss  owing  to  said  new  co- 
partnership. It  denies  that  the  title  to  the  prop- 
erty mentioned  in  the  bill  as  acquired  by  Sibley 
was  taken  in  his  name  for  the  benefit  of  said  co- 
partnership, and  avers  that  the  property  was  re- 
ceived from  Sibley  In  settlement  of  indwtednesa 
owinc;  to  the  new  copartnership  formed  after  the 
dissolution.  As  to  me  town  lots  and  acre  lands, 
mentioned  In  the  bill  as  being  additional  to  the 
land  named  in  the  schedules  to  the  hill  and 
owned  by  said  copartnerslilp  prior  to  Its  dissolu- 
tion, the  answer  avers  that  all  those  Iota  and 
lands  were  firm  assets,  taken,  in  the  ordinary 
business  of  the  firm.  In  payment  or  settlement 
of  indebtedness  theretofore  owing  to  It  It  de- 
nies that  any  part  of  the  lots  or  lands  referred  to 
In  the  bill  as  having  been  conveved  after  the 
dissolution  of  the  firm  was  intended  to  be  con- 
veyed to  any  firm  In  which  said  Sanford  was  a 
member  or  Interested.  It  then  alleges  as  fol- 
lows :  "  On  the  contraiy  thereof,  these  defend- 
ants say,  tliat,  on  the  81st  day  of  December, 
1853,  said  copartnership  In  aud  bill  of  com- 
plaint named  was  duly  dissolved  and  sidd  John 
F.  A.  Sanford  withdrew  therefrom,  and  then 
and  there,  for  a  valuable  consideration  to  him 
p^id  by  said  Pierre  Chouteau,  Jr.,  did  sell,  as- 
sign, transfer  and  set  over  unto  the  said  Pierre 
Cfiouteau,  Jr.,  all  and  singular  his  share  and  In- 
terest in  and  to  the  assets  of  said  partnership,  of 
all  and  evenr  kind  and  description  whatsoever, 
including  bis  Interest,  if  any  he  had,  as  a  mem- 
ber of  8(ud  firm.  In  and  to  the  said  lots  and  lands 
in  said  bill  ot  complaint  described,  and  all  and 
every  part  and  parcel  thereof,  and  from  thence- 
forth said  Sanford  never  had  or  claimed  to  tieve  r^. 
any  interest  in  or  right  to  a  share  In  the  proceeds 
of  said  lands  or  lots ;  and  Uiat,  after  ibe  with- 
drawal of  sdd  Sanfbrd  from  said  copartneMilp, 
the  business  theretofore  transacted  by  said  co- 
partnership at  St.  Louis  and  in  Minnesota  was 
continued  by  said  Pierre  Chouteau,  Jr.,  John  B. 
Sarpy  and  Joseph  A.  Sire,  under  the  same  firm 
name  of  Pierre  j^Jhouteau,  Jr.,  &  Co.,  and  all 
conveyances  of  And  tatet  In  sach  firm  name, 
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from  ud  after  the  dissolution  aforesaid,  In  any 
manner  or  for  any  purpose,  were  taken  solely 
and  ezdusiTely  for  the  benefit  of  said  three  last 
named  parties,  as  such  firm,  and  not  otherwise." 
It  denies  that  the  agreement  between  Sanford 
and  the  other  members  of  said  copartnership,  on 
its  dissolution,  is  correctly  stated  in  the  bill,  and 
avm  that  such  agreement  was,  that,  in  consid* 
oadon  that  Chouteau  should  save  Sanford 
hannlen  on  account  of  the  debts  of  the  St. 
Louis  copartnership,  Banford  would  and  did  re- 
lease and  transfer  to  Chouteau  all  his  interest  in 
the  assets  and  property  of  said  copartnership,  in- 
cluding his  interest,  if  any,  in  said  lands  and 
town  lots  in  Minnesota.  It  denies  that  Chouteau 
at  any  time  agreed  to  assure  to  Sanford,  free 
from  any  debts  or  liabilities  crowing  out  of  said 
copartnership  affairs,  ITi-lOOths,  or  any,  part 
of  said  lands  or  lots  in  Minnesota.  It  avers 
that,  by  the  deed  of  December  1,  1859,  named 
in  Uie  bill,  executed  by  Chouteau  to  the  plaint- 
iffs, he  expr^sly  reserved  his  rights  to  collect 
and  dispose  of,  lor  his  own  use  and  benefit,  all 
the  assets  of  the  dissolved  St.  Louis  copartner- 
ship, io  accordance  with  the  transfer  thereof  to 
him  by  Sanford,  before  set  forth  in  the  answer. 
It  avers  that  the  copartnership,  at  the  time  of 
tto  diKoIutioQ,  was  indebted  in  the  siun  of 
$438,176.S8  ;  that  the  assets  of  th'j  firm,  ezclu- 
■ive  of  the  interest,  if  any,  of  tb'j  copartnership 
in  lands  and  lots  in  Minnesota  and  elsewhere, 
was  insufficient  to  liquidate  :>aid  indebtedness  ; 
that,  on  May  1,  1860,  tberf  still  remained  an  in- 
debtedness of  more  thap.  $218,000,  which  was 
advanced  and  paid  by  Piene  Chouteau,  Jr.,  in 
his  lifetime,  with  the  assent  of  the  executors  of 
Sarpy  and  Sire ;  thatit  was  agreed  by  those  ex- 
ecutors, that  the  amount  of  such  indebtedness 
for  whicli  their  estates  were  severally  liable 
1461  should  be  refunded  to  Chouteau  from  the  pro- 
ceeds of  the  sale  of  the  tm&old  lands  and  lots  in 
Minnesota :  that  this  arrangement  was  not  car- 
ried into  effect  during  Chouteau's  lifetime  ;  that 
Charlca  P.  Chouteau  and  Mrs.  3IalTltt  subse- 
quentiy  sold  and  disposed  of  the  remaining 
lands  and  lots  and  used  the  entire  proceeds 
thereof  to  pay  to  themselves,  as  the  heirs  at  law 
and  sole  legatees  of  Pierre  Chouteau,  Jr.,  the 
amount  remaining  due  to  them  by  reason  of  his 
payment  of  said  copartnersbip  indebtedness ; 
that  the  sales  so  maae  are  the  same  sales  men- 
tioned in  the  bill ;  and  that  they  were  made  at 
public  auction,  in  good  faith,  for  the  full  value 
of  the  lands  and  lots  at  the  time,  after  having 
been  duly  advertised,  and  with  the  full  knowl- 
edge of  the  plaintiffs.  The  answer  further 
avers,  by  way  of  defense,  that  more  than  six 
years  have  elapsed  since  the  accruiug  of  any  of 
the  alleged  causes  of  action  set  out  m  tlie  bill. 

After  a  replication  to  tlie  answer,  proofs  were 
taken  and,  after  a  hearing,  the  court  made  the 
following  interlocutory  decree,  on  August  13, 
1878:  "  1. 1  find  that,  in  1852,  the  firm  of  P. 
Chouteau,  Jr.,  &  Co.,  No.  2,  consisted  of  four 
persons  and  the  assets  of  the  copartnership  were 
owned  and  the  profits  and  losses  were  to  be 
shared.  In  the  following  proportions:  Pierre 
Chouteau,  Jr.,  48  per  cent;  John  B.  Sarpy,  17i 
per  cent;  John  F.  A.  Sanford',  17^  per  cent;  Jo- 
seph A.  Sire.  17^  per  cent.  2.  That  the  copart- 
Borsbip  was  dissolved  in  1852  by  the  mutual 
agreement  of  all  the  parties.  8.  That  a  large 
■mount  of  real  property  was  owned  by  the  co- 
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partnership  in  the  Territory,  now  State  of  Wn- 
ncsota,  at  the  time  of  the  dissolution,  havinff 
been  purchased  with  copartnership  fund^.  4. 
That  the  legal  title  to  the  property  was  at  that 
time  in  Charles  W.  Borup  and  H.  H.  Sibley, 

Krsons  acting  for  said  copartnership;  and  was 
them,  in  1S65,  conveyed  to  the  firm  of  Pierra 
Chouteau,  Jr.,  &  Co.,  composed  of  Chouteau, 
Sire.  Sarpy  and  Sanford;  and  also,  hi  1857. 
other  real  property,  mentioned  in  the  bill  of 
complaint,  was  purcbas^  for  thebmefltftf  the 
cop^nership.  6.  That,  at  the  time  of  the  dis- 
solution of  said  copartnership,  it  was  agreed 
between  John  F.  A.  Sanford  and  tiie  other  part- 
ners, inter  alia,  that  he,  the  said  Sanford,  should 
release  to  Chouteau  all  hia  interest'in  and  to  the 
assetsof  the  copartnersbip,  except  the  real  prop*  [247 
erty  in  Minnesota,  and  that,  in  consideration 
thereof  and  of  his  withdrawal  from  the  said 
partnership,  the  said  Chouteau  should  save  him, 
the  said  Sanford,  harmless,  on  account  of  the 
debts  of  the  said  copartnership,  and  should  as- 
sure to  him,  free  from  any  debt  or  liability 
growing  out  of  said  copartnei'ship  affairs,  the 
share  of  him,  the  said  Sanford,  in  and  to  said 
real  property,  lands  and  town  lots,  being  1781- 
100th  parts  thereof.  6.  That  in  pursuance  of 
the  agreement,  Sanford  released  hia  interest  in 
the  assets  to  Chouteau,  except  the  lands  and 
town  lots,  and  during  his  lifetime  Chouteau 
realized  all  the  said  assets.  7.  That  Sure  died  in 
1854,  Sarpy  in  1857,  Snnford  In  1857,  and  Pierre 
Chouteau,  Jr.,  in  1865,  all  leaving  heirs,  dev< 
isees  and  legal  representatives,  ana  there  never 
has  been  anjr  accounting  of  tlw  business  of  the 
copartnership,  except  as  stated  in  the  bUl  of 
complaint,  which  is  referred  to.  8.  That,  since 
the  deaths  of  the  said  Sire,  Sarpy,  Sanford  and 
Chouteau,  and  in  the  years  1866* and  1S67,  and 
since  then,  the  defendants,  Charles  P.  Chouteau 
and  Julia  Maflit,  claiming,  as  the  heirs  at  law 
and  devisees  of  the  said  P.  Chouteau.  Jr.,  to 
be  owners  of  said  real  property  in  Minnesota, 
town  lots  and  lands,  have  sold  property  outdde 
of  the  City  of  St  I^ul,  in  Itfinnesota,  and  have 
received  large  sums  in  money  and  securities, 
and  have  also  sold  and  conveyed  to>various  per- 
sons, including  the  several  defendants  men- 
tioned specially  in  the  bill  of  complaint  as  pur- 
chasers, a  large  amount  of  property  situatol  in 
the  City  of  bt.  Paul  aforesaid,  and  received 
therefor  a  large  amount  of  money  and  sectiritiea, 
without  the  consent  of  the  heirs  or  representa- 
tives of  said  Sanford,  and  without  paying  or 
tendering  to  them  any  part  or  portion  thereof. 
9.  Tliat  the  amount  of  real  property  remaininz 
unsold,  which  was  conveyed  by  said  Borup  and 
Sibley  to  the  firm  of  F.  Chouteau,  Jr.,  &  Co., 
and  purchased  for  the  beneBt  of  the  partner- 
ship, is  large  and  of  sufficient  value  to  meet  any 
and  all  claims  made  by  complainants  on  account 
of  the  sale  and  conveyance  of  the  property  to 
the  defendants  named  as  purchasers  in  the  bill 
of  complaint,and  admitted  in  the  answer.  Con- 
duiiont.  By  the  terms  of  the  dissolution  of  the 
copartnership  of  P.  Chouteau,  Jr.,  &  Co.,  No. 
3,  Sanford  was  to  retainbls  interest  in  the  Min- 
nesota real  estate,  being  17i-100th  parts  ther^ 
of;  and  the  complainants,  as  the  representatives 
of  the  estate  of  John  F.  A.  Sanford,  are  enti- 
tled: 1.  To  17i~100tb  parts  of  all  the  real  estata 
mentioned  in  the  bill  of  complaint,  or  in  tha  roAfti 
schedules  attached  thereto,  not  sold  to  parties  ^'^''J 
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other  than  the  represeDtatlves  of  Pierre  Chou- 
teau, Jr. » Sarpy  and  Sire.  8.  It  Is  ordered  that 
an  account  m  ttken  of  all  the  teal  estate  sold 
■iBce  the  dissolution  of  the  firm  of  P.  Chouteau, 
Jr.,  &  Co.,  by  the  retirement  of  J.  F.  A.  San- 
ford,  to  parties  other  than  the  representatlTOB  of 
the  said  partners.  8.  That,  In  stating  said  ac- 
count, the  lands  and  town  lots  sold  to  third  par- 
ties in  1866  and  1807  be  Talued  at  their  present 
value,  lets  improTements  made  by  Uie  purchaa- 
en.  4.  That  insaid  accountahsll  bestatedtfae 
amount  of  all  the  taxes  paid  by  Charles  P. 
Chouteau  and  Julia  Uafflt  upon  the  property 
sold,  at  the  time  of  the  couTeyanoe,  and  also 
the  amount  of  taxes  paid  upon  the  property  un- 
sold to  date,  and  such  sum  as  may  be  necessarily 
extended  in  the  care  and  custody  of  the  prop- 
el^. 6.  That,  after  the  deduction  of  the  taxes 
■DQ  the  amount  neoessarOy  expended  for  the 
management  of  the  property,  and  on  confirma- 
tion of  the  master's  report,  6.  It  Is  ordered  and 
adjudged  that  a  decree  be  entered  in  fovor 
of  oomplainanta,  against  the  said  defendants 
Charles  P.  Chouteau  and  Julia  Maffit,  for  the 
anunmt  <tf  17i-100Ui  parts  of  the  reioainder, 
which  shall  be  enforced  and  satisfied  out  of  the 
Interest  of  aaid  defendants  in  the  real  pn»ier^ 
described  in  the  VOl  of  complaint  or  schedules, 
unsold.  7.  That  the  bQl  of  complaint  against 
all  parties  defendants  other  than  the  represent- 
atives of  P.  Chouteau,  Jr.,  Sarpy  and  Sire,  be 
dismissed,  but  without  costs.  8.  That  H.  E. 
Mann,  Esq.,  is  appointed  to  take  the  account 
and  report." 

In  pursuance  of  the  interlocutory  decree  a 
hearing  was  had  before  the  master,  whose  re- 
port was  filed  August  3, 1860.  Exceptions  were 
taken  by  the  defendants  to  the  report  of  the 
master,  as  bad  also  been  done  in  reference  to 
the  interlocutory  decree;  and,  on  September  31, 
1880,  the  court  made  a  final  decree,  In  which 
It  was  decreed  that  the  plalntilte  are  the  owners 
In  fee  simple,  and  are  raititledto  the  possession, 
aitenanta  motnamon.of  annndiTldedl7i-100Uu 
of  certain  lands  in  Minnesota  described  in  the 
decree,  and  that  partition  be  made  of  said  lands 
between  th»plaintiffs  and  the  defendants;  that 
Cliarles  P.  Chouteau  and  Julia  Maffitt  pay  to 
the  plaintiffs  the  sum  of  $86,646.66,  being 
17i-100ths  of  the  Talue  of  the  lands  sold  by 
them  In  1866  and  in  1867;  that  Charles  P.  Chou- 
teau tudlTidu^pay  to  the  plaintiffs  $7,788.87, 
being  ]7i-100tb8  ca  the  balance  of  the  income 
of  luida  claimed  to  be  held  by  him  in  severalty, 
and  of  the  proceeds  of  lands  sold  by  him  since 
1867;  that  Julia  Maffltt  pay  to  the  plaintiffb  the 
■um  of  »8,178.57,  being  17i-100tha  of  the  bal- 
ance of  the  income  of  lands  claimed  to  be  held 

her  in  several^,  and  of  the  proceeds  of  lands 
sold  try  her  since  1867;  that  the  widow  of  Sire 
pay  to  the  plainti&  the  sum  of  $1,314.08,  being 
ITi-lOOthB  of  the  income  of  that  portion  of  the 
lands  claimed  to  be  held  by  her  la  severalty,  and 
of  the  proceeds  of  lands  sold  by  her  since  1867; 
that  the  plaintiffs  pay  to  the  ncirs  and  repre- 
sentatives of  Sarpy  the  sum  of  $773.16,  being 
17i-100ths  of  the  balance  of  expenditures  over 
receipts  on  account  of  lands  claimed  to  be  held 

the  hdra  of  Sarpy  in  scvetaltr.  These  dif- 
ferent sums  adjudged  against  uie  defendants, 
•mounting  to  $38,888.08,  are  declared  to  con- 
stitute liens  upon  the  property  omied  by  them 
nqwctively.  The  decree  further  dedarea  thp.t 
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the  rl^its  of  the  several  partiea  In  the  nid  real 
estate,  so  &r  as  rents,  issues  and  proflti  and 
ezpenditureB  are  concerned,  are  to  be  r^ardad 
as  naving  been  determined  1^  the  decree  onlj 
up  to  January  1,  1879. 

The  dispute  between  the  parties,  as  shown 
by  the  pleadings,  is  as  to  the  terms  <^  the  agree- 
ment of  dissolution  of  the  copartnenhip  in  1653. 
The  plaintiffs  all^  hi  the  bill,  that  Sanford 
released  to  Chouteau  all  his  Interest  in  the  aa^ 
seta  of  the  firm,  except  its  lands  ad  town  lota 
in  Minnesota,  and  that  Chouteau  aneed  to  re- 
lieve Sanford  from  the  debts  of  the  firm,  ud  to 
assure  to  him  hia  17i-100ths  of  said  lands  and 
town  lots,  free  from  any  debt  orllaUliWgrow* 
Ing  out  of  the  copartnership  affairs.  The  an- 
swer alleges  that  Chouteau  agreed  to  relieve 
Sanford  nam  the  debts  of  the  firm,  and  Banfnd 
released  to  Chouteau  all  his  Interest  in  the  as- 
sets of  the  firm,  including  his  interest,  if  any. 
In  the  lands  and  town  lots  in  Minnesota.  The 
circuit  court  found  the  terms  of  the  dissolution 
to  be  those  alleged  in  the  bill  The  question  Is 
wholly  one  of  &ct.  We  are  unable  to  concur 
with  the  decision  arrived  at  by  the  circuit  court 
on  that  question.  The  evidence  is  voluminous, 
and  a  nunute  discussion  of  It  would  be  un- 
profitable. It  ccnuiats  of  correspondence  and 
documents  and  oral  evidence,  and  we  must  oon- 
tent  ourselves  with  indlcaung  gBomiUy  the 
grounds  of  our  conclusion. 

Tho  agreement  alle||ed  in  the  bill  is  said  to 
have  been  contained  m  two  letters,  one  from 
the  firm  of  P.  Chouteau,  Jr.,  A  Co.,  No.  2,  the 
firm  which  was  being  dissolved,  to  Sanford, 
and  the  other  from  Sanford  to  tlu  firm,  in  r» 
ply,  both  written  In  1863,  at  the  time  of  the  dis- 
solution. Those  letters  are  not  moduced  nor 
are  copies  of  them  furnished.  The  only  wit- 
ness for  the  plaintiffs  who  testifies  to  having 
seen  them  or  who  states  their  contents,  is  Mr. 
Barlow,  one  of  the  plaintiffs.  On  his  direct 
examination,  be  says  that  he  saw  them  In  185$ 
and  1659,  at  the  time  when  negotiations  for  a 
compromlseweregoingon  between  Pierre  Chou- 
teau, Jr.,  and  the  executors  of  Sanford,  in  re- 
gard to  the  clums  of>  Chouteau  against  the  es- 
tate of  Sanford  for  his  share  of  the  losses  of 
their  New  York  firm;  and  that  the  last  time  he 
saw  them  was  in  1861,  when  the  answer  of  the 
executors  of  Sanford  was  being  prepared  In  * 
suit  tnought  against  them  by  Chouteau  In  ft 
State  Court  in  Minnesota,  seudng  a  sale  of  the- 
luids  in  question.  He  states  that  he  was  cog- 
nizant for  many  years  before  Mr.  Sanfonrs 
death  of  ih3  existence  of  the  contract  shown  by 
the  letters,  though  he  did  not  see  the  letters  till 
after  Sanford's  death,  when  they  were  found 
among  Sanford's  papers,  and  were  In  the_pos- 
session  of  Mr.  Gebhiud  and  the  witness.  That 
contract  he  states  thus,  on  his  direct  examlna- 
tioo:  "It  was  in  the  shape  of  a  letter  signed  in 
the  firm  name  of  Pierre  Chouteau,  Junior,  & 
Co.,  addressed  to  Mr.  John  F.  A.  Sanford,  and 
responded  to  by  him  as  of  the  same  date,  assent- 
ing to  the  terms  proposed  in  the  letter.  These- 
terms  were,  that  from  that  date  Mr,  John  F.  A. 
Sanford  should  retire  from  all  connection  with 
tbe  St  Louis  house,  with  the  view  of  establish- 
ing a  house  In  New  York  In  connection  with 
Mr.  Chouteau,  in  which  neither  Sarpy  nor  Sir* 
would  have  any  Interest;  and  it  was  agreed  that 
the  remaining  pnrtners  in  the  St.  Louis  house 
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itiould  beentlUod  to  all  the  assets  and  property 
^*^o<  that  firm;  should  have  sole  power  to  settle  its 
boriiwas;  that  they  would  relfeve  ISx.  Sutford 
from  all  liabilities  and  obligations  connecled 
with  the  St.  Louis  firm;  imd  that  his  ioterest  in 
the  Minnesota  lands  owned  by  the  said  St.  Louis 
firm  should  be  retained  by  turn  absolutely."  It 
is  alleged  that  the  letters  have  been  lost  and  can- 
not be  found  after  proper  search.  Mr.  Barlow 
states  that  the  first  letter  was  dated  at  St  Louis 
and  was  signed  by  Chouteau  in  the  name  of  the 
firm,  but  was  not  in  his  handwriting;  and  that 
the  other  letter  was  signed  by  Sanfordand  may 
bavo  been  a  signed  copy^  of  the  original.  On 
crosB-examinalion  he  gives  the  form  and  lan- 

Sage  of  the  letters  as  follows:  "The  first  was 
ted  at  St.  Louis,  and  addressed  to  Mr.  John 
F.  A.  Sanford.  and  recited  the  fact  that  it  had 
been  agreed  that  from  that  date  his  interest  In 
the  6rm  of  P.  Chouteau.  Jr.,  ft  Co.,of  St.  Louis, 
should  terminate,  and  that  the  assets  and  busi- 
ness of  the  firm  should  be  continued  for  the 
benefit  of  the  remaining  partners,  who  agreed 
to  assume  all  the  responsibilities  of  the  firm 
from  that  date,  with  a  reservation  at  the  close 
of  the  letter,  that  Mr.  Sanford's  interest  in  the 
Minnesota  property  or  purchase,  according  to 
my  recolle^on — I  won  t  be  certain  whether  it 
was  property  or  lands— should  remain  in  liim. 
In  one  of  the  letters  (I  think  the  St.  Louis)  there 
was  a  refei^cetothefactthatMr.  Sanfordwas 
about  to  or  had  established  atirm  iu  New  Yorl£, 
in  which  Mr.  Sanford  and  Mr.  Chouteau  alone 
were  interested,  to  the  exclusion  of  Sarpy  and 
Sire.  The  fact  appeared  in  the  letter  that  a 
New  York  house  was  about  to  be  established, 
or  was  established,  in  which  Sarpy  and  Sire 
would  have  no  interest.  Sanford's  response  was 
exceedingly  brief  and  contained  merely  an  as- 
sent to  the  terms  proposed  or  suggested  in  the 
first  letter.  That  is  as  near  as  I  can  recollect 
the  contents  of  the  letter.  "  He  further  states, 
when  asked  "Whether  the  reference  to  the  Min- 
nesota property  in  that  letter  spoke  of  interest 
In  Che  Minnesota  lands  or  in  the  Minnesota  *ou^ 
lit:"'  "I  am  confident  that  it  was  not  'outfit.'  It 
was  either  lands  or  propertv — Minnesota  lands 
or  Minnesota  property — ana  not  'outfit,'  I  am 
•S2\  confident."  He  is  asked  the  following  question: 
"In  reference  to  the  agreement  which  you  have 
Hwken  of  as  having  been  made  by  the  firm  of 
P.  Chouteau,  Jr.,  &  Co..  of  St.  Louis,  and  Mr. 
Sanford,  at  the  time  of  IHf.  Sanford's  retire- 
ment in  18S2,  had  you  been  informed  of  the  ex- 
istence of  any  such  agreement  before  the  mat- 
ter of  the  compromise  was  entered  upon?"  His 
reply  is:  "I  knew  that  Mr.  Sanford  claimed  an 
interest  in  the  Minnesota  lands  in  his  lifetime. 
I  do  not  know  that  I  knew  of  any  agreement 
•bout  ft  at  that  time,  or  had  even  neard  about 
it  The  simple  fact  was  referred  to,  tiiefactof 
Hr.  Sanford's  interest  in  the  Minnesota  lands 
was  referred  to,  by  Mr.  Chouteau,  In  the  course 
of  the  negotiations  which  led  to  the  compromise 
after  Mr.  Sanford's  death.  I  think  I  saw  the 
•jgreement  in  question  at  the  time  of  the  prepara- 
tion of  the  papers  executed  on  this  compromise, 
but  I  cannot  positively  any  that  I  did.  My  first 
distinct  recollection  of  seeing  the  aneement  in 
question  was  at  or  about  the  time  of  the  draft- 
ing of  the  answer  of  the  executors  to  the  bill 
filed  b^  Mr.  Chouteau  for  the  partition  of  the 
lands  in  Minnesota,  ti>which  Ihave  testified." 
110  D.& 


It  may  well  be  questioned  whether  sufficient 
evidence  was jgiven  of  proper  search  for  the  let- 
ters, and  of  their  loss,  to  warrant  the  parol  evi- 
dence given  of  their  contents.  The  parties  who- 
searched  for  the  letters.  In  the  places  where  it 
was  supposed  they  might  he,  were  not  called 
as  witnesses;  and  there  u  no  testimony  as  to  the- 
character  or. extent  of  the  search,  but  only  ev- 
idence hy  Mr.  Barlow  of  his  direction  to  per^ 
sons  to  search,  and  his  statement  of  his  under^ 
standing  of  the  result.  There  Is  no  evidence 
that  the  letter  from  Sanford  was  ever  sent.  It 
was  fotmd  among  Ms  [Mipers  after  his  death. 
On  scarch,no  such  letter  has  been  found  among 
the  papers  of  the  firm  in  St  LouiB,nordoes  their 
letter  book  show  any  copy  of  Uie  letter  to  8tw- 
ford,  although  many  letters  both  to  and  from 
the  firm  have  been  produced  in  evidence. 

In  the  original  answer  filed  in  Jtme,  1661, 
by  the  executors  of  Sanford,  and  sworn  to  by 
them  June  IS,  1861,  hi  the  suit  brought  in  the 
State  Court  of  Minnesota,  by  Chouteau  and  the  [8531 
executors  of  Sarpy  and  Sire,  in  February,  1861, 
for  a  sale  of  the  Minnesota  lands  to  pay  the  debts 
of  the  firm,  alleged  to  have  amounted,  on  May 
1,  1800,  to  $212,000,  the  claim  of  the  executors 
of  Sanford  was  stated  to  b&  "That,  upon  the  re- 
tirement of  Uie  said  John  F.  A.  Sanford  from 
the  firm  mentioned  In  the  complaint,  he  be- 
came a  partner  in  another  firm  under  the  same 
name,  in  the  City  of  New  York,  together  with 
the  said  Pierre  Chouteau,  Junior,  in  which  the 
said  Sarpy  and  said  Sire  had  been  theretofore 
partners,  and  in  which  they  thereupon  ceased 
to  be  partners,  and  said  John  F.  A.  Sanford 
succeeded  to  their  interests  therein,  and  said 
Sarpy  and  Sire  succeeded  to  his  interest  in  said 
St.  Louis  firm,  excepting  his  interest  in  said 
Minnesota  lands,  and  that,  by  agreement  be- 
tween alt  the  parties  at  the  time  of  such  ex- 
change of  interests,  and  In  consideration  there- 
of, sud  John  F,  A.  Sanford  and  his  interest  hk 
the  Minnesota  lands  were  to  be  exonerated  and 
free  from  all  HablUty  for  the  debts  and  liabill- 
tiea  of  aeid  St  Louts  firm  or  to  any  of  his  co> 
partners  therein,  and  to  be  Indemnified  and 
saved  harmless  In  the  premises."  This  allega- 
tion was  explicitly  denied  in  the  reply  to  the  an- 
swer, which  reply  was  put  in  in  August,  1861. 
In  an  amended  answer  put  In  by  the  executor* 
of  Sanford,  in  September,  1861,  not  sworn  ta 
by  them,  but  venfled  by  their  attorney  in  the 
suit,  the  above  statement  in  the  origmal  an- 
swer was  repeated.and  these  words  were  added: 
"And  that  the  said  John  F.  A.  Sanford  was  to- 
have  and  to  hold  in  fee  simple,  as  tenant  In 
common,  seventeen  and  one  third  one  liun- 
dredth  (17^100)  parts  of  said  land  to  his  own 
sole  use,  freed  fnmi  any  claim  for  debts  of 
said  copartnership,  or  any  liability  for  contri- 
bution in  favor  of  any  of  the  other  partners." 

The  complidnt  In  the  suit  in  the  Minnesota 
State  Court,  after  setting  forth  the  facts  about 
the  St.  Louis  copartnership,  and  its  dissolution 
December  81,  1852,  avers,  that  during  its  con- 
tinuance it  had,  at  St.  Paul,  Minnesota,  an  ou^ 
post  or  trading  house,  to  which  It  supplied  meiv 
chandise;  that  the  businesBatSt  Paul  was  con- 
ducted under  the  name  of  the  "Minnesota  Out-  CSS4!I 
fit,"  debits  and  credits  being  made  to  it,  and  It 
was  a  part  of  the  copartnership  business;  that 
the  co{Mutnership,  during  its  continuance,  ao 
quired  lands  in  Minnesota,  deacrilied  in  sdied- 
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iiles  to  thfl  complaint,  and  they  were  a  part  of 
Its  partnonhlp  assets,  the  title  to  them  being 
taken  In  the  name  of  Pierre  Ohonteaa.  Jr.,  In 
fee,  he  holding  them  in  trust  t<a  slid  copart* 
Hers;  that  at  Its  dlncdutlon  said  firm  had  oat> 
«tanding  debts  or  liabilities  to  the  amount  of 
#488,176.28:  that  that  amount  had  dnce  been 
reduced  and,  on  a  full  and  final  settlement  and 
Accounting  between  Chouteau  and  the  execu- 
tors of  Sarpj  and  Sire,  on  May  1,  1860,  It  was 
found  that  the  debts  and  UabiUtiea  ot  said  firm 
then  owing  and  unpaid,  and  for  which  aald  co- 
partners or  their  lejral  representatlTee  were  li- 
able, amounted  to  1318,000,  which  mm  waa 
•till  due  and  owing  by  them  and  unpaid;  that 
the  assets  of  said  firm  at  its  dissolution  oon- 
aisted  of  real  estate  and  diTeia  accounts  and 
notes,  which  were  of  little  or  no  value:  that 
«aid  real  estate  was  the  only  assets  belonging  to 
said  copartners  with  which  to  pay  said  mdebt- 
«dne8B;  that,  to  diachazge  the  same,  Chouteau 
bad  paid  48>100ths  of  said  $212,000.  the  exec- 
utors of  Sarpy  17i-100ths  thereof,  and  the  ex- 
«cutor8  of  Sire  171-lOOths  thereof;  that  neither 
■Sanford  nor  hisexecuton  had  paid  any  part  d 
his  share  of  said  (212.000;  that  their  neglect  to 
pay  was  a  violation  of  the  terms  of  the  copart- 
nership agreement:  and  that  the  remaining  in- 
^btednesB  of  the  firm  could  not  be  paid  with- 
out a  Bale  ot  mid  lands  and  the  4)pucation  of 
the  proceeds  of  the  sale  to  such  purpose.  The 
prayer  of  the  complaint  was  that  the  amount  of 
the  un^d  debts  and  the  assets  of  said  firm  be 
aacertamed,  and  a  receiver  of  Its  notes,  so- 
<x)UQt5  and  choses  inaction  be  appointed,  with 
power  to  sell  the  same,  and  that  said  teal  estate 
be  sold  and  the  proceeds  be  applied  to  pay  the 
4ebt8  due  and  owing  by  said  Ann. 

The  events  which  immediately  preceded  the 
fetinging  ot  that  suit  in  the  State  Court  of  Min- 
nesota were  these:  Pierre  Chouteau.  Jr.,  had 
become  totally  blind  and  bis  business  and  cor- 
respondence  were  conducted  by  his  son  In  law, 
WUliam  Maffltt  On  the  6th  of  August,  1860. 
Uaffitt  wrote  from  St  Louis  to  Oebhard  at  New 
York,  a  letter,  which  Is  not  produced,  but  in 
[255]  which,  Judffing  from  Oebbatd  a  reply  to  it,  he 
appears  to  nave  informed  Gebhara  thai  there 
was  a  large  indebtedness  due  from  the  firm, and 
to  have  raerred  to  the  necessity  of  taking  steps 
for  its  payment,  in  reference  to  Sanford^  pro- 
portion of  It.  Gebhard's  reply  td  Maffitt,  under 
date  of  New  York,  September  IS,  1860,  was  as 
follows:  "Yours  of  the  6th  ulL  has  remained 
unanswered,  inordertbatImifl^tc(»tault  with 
my  co-executor,  with  whom  I  nave  just  had  an 
interview.  We  ate  both  much  surprued  to  hear 
for  the  first  time  of  the  large  indebtedness  to 
which  you  allude,  as  we  understood  from  Mr. 
Chouteau's  agent,  at  the  time  of  our  settlement 
In  December  last,  that  the  lUnnesota  property 
would  probably  prove  very  valoAble,  sufficient- 
ly so  to  cetum  to  OS  as  encuttoa  a  handsnne 
attm,and  were  not  advised  of  any  charge  against 
the  property  whtdi  we  should  have  to  pay.  Be- 
fore detenmninff  as  to  our  course.  It  Is  necessa- 
ry that  we  shouM  be  fully  advised  of  the  nature 
of  Mr.  Chouteau's  claim,  and  you  will  please 
send  us  a  copy  of  the  accounts  of  firm  No.  8 
and  firm  No.  8.  to  which  you  allude,  and  we 
will  examine  the  same  with  the  voucher*. 
Please  alio  adviae  ns  as  to  Uie  aituatliHi  and 
proecnt  value  of  the  Minnesota  propei^  to 
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which  you  allude,  and  be  kind  enoogfa  to  foi^ 
nishtua  copy  of  the  undertaking  or  agtenneirt 
with  Mr.  Sanford,  nuule  mi  the  ooctrion  of  hla 
retirement  from  firm  No.  8,  to  which  leferenoe 
if  made  In  the  releaae  tnm  Mr.  Ghontean  to  m, 
dated  December.  18».-  To  tiiis  letter  Uafiltt 
relied  by  a  letter  to  Gebhard,  dated  St  Louli, 
October  4. 1860.  as  follows:  *'I  was  absent  when 
your  letter  of  the  15th  uU,  was  received,  or  it 
would  otherwise  have  had  eartier  attention.  I 
do  not  see  that  the  opinion  said  to  have  beai 
expressed  by  Mr.  Chouteau's  agent  in  regard  to 
the  value  of  the  Minnesota  proper^  authorized 
the  Inference  that  there  was  no  charae  a^Jnat 
H.  But  however  this  may  be,  Mr.  "niompaoo, 
at  least  was  well  informed  as  to  Its  sltuiuion. 
In  a  letter  written  October  6, 1859, 1  mentioned 
that  'this  Interest,  the  Minnesota,  had  been  re- 
tained by  Mr.  Sanford  In  the  transfer  between 
him,  Mr.  Sarpy  and  Mr.  BSxe,  but  embarrassed 
by  a  very  heavy  debt'  I  don%  however,  con- 
siderthlsimptwtant  Tbeaooountayoaaakfbr 
are  entirely  too  voluminotis  to  furnish  within  CS56] 
any  reasonable  time.  They  embrace  the  largest 
put  of  the  business  of  the  bouse  during  a  long 
period.  The  books,  however,  are  open  to  your 
Inspection,  and  we  will  afEord  you  every  radii* 
to  enable  you  to  make  a  satisfactory  exami- 
nation of  them.  There  was  no  written  agree- 
ment that  we  know  of  on  Mt.  Sudfbrd'a  with* 
drawal  tnm  the  house.  E^om  the  balance 
sheet  made  In  December,  1852,  It  seems  that 
the  various  outfits  in  the  Upper  MissiaBipirf 
were  indebted,  in  the  aggregate,  |483,17e.2tt. 
As  It  was  impossible,  even  approximately,  to 
determine  the  value  of  this  interest,  for  its  as- 
sets consisted  principally  of  debts  which  it  waa 
very  questionable  at  the  time  would  ever  be  re- 
alized, it  was  concluded  by  the  parties  that  Mr, 
Sanford  should  retain  his  Intnest  thoreln.  From 
that  time  It  required  constant  negotlatloas  and 
great  attention  to  save  anything.  Finally  Mr. 
Chouteau,  by  his  own  personal  exertions,  in 
1866,  succeeded  In  obtafuEng  a  settlement  the 
result  of  which  was  what  vre  now  have  In  the 
Minnesota  ptoperty;  Mr.  Ghontean's  action  In 
this  matter  is  by  no  means  v<dnntai7.  It  has 
been  forced  upon  him  chiefly  by  the  aettlement 
recently  had  with  the  executors  of  hialalepeiV 
nera.  It  waa  not  to  be  expected  that  they  would 
do  more  than  pay  their  proportion  of  the 
amount  chargeable  to  their  pn»)er^.  They 
were  all,  however,  jptaUy  liable  for  the  whole 
and,  in  the  event  of  Mr.  Sanford's  estate  bdng 
unwle  to  pay  Its  proportion,  they  would  have 
been  liable  for  thdr  respective  proportion  of  ita 
(the  estate's)  share  of  the  Indebtedness.  It  be- 
came, therefore,  Incumbent  on  Mr.  Chouteau, 
as  surviving  partner,  to  take  the  steps  he  now 

Ooses,  or  to  assume  the  part  due  from  Mr. 
ord's  estate.  Such  an  altemadve  is  oat  of 
the  quettkm,  aa  the  debt  la  already  very  large 
and  constantly  Increaring  by  thA  mtenat  Am 
r^ards  the  situation  of  the  prt^MS^  at  present. 
It  is  managed  by  Mr.  Prince  ud  Mr.  Sibfey. 
No  income  whatever  li  derived  from  it,  and 
very  littie  expense  incurred  beyond  the  ssJaiies 
of  the  agenta.  Baplns  to  hear  soon  what  four 
determination  li  Sn  rdathm  to  ^  matter,  1  le- 
main,"etc 

The  suit  in  the  State  Oooxtof  Unneaotawaa 
then  brought,  as  stated.  Before  ansvrering  the 
oomidalnt  Gebhard  wrote  to  hla  ccMiecinar, 
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Hr.  Barlow,  a  letter  dated  New  York,  Juoe  8, 
1861,  which  says:  "It  seems  to  me  quite  Im- 
[267J  nortant.  In  answerlns  the  bill  filed  a^pUiut  us, 
1.  To  indst  on  the  producUoa  of  the  original 
papers  executed  at  the  time  Sanford  retired 
from  the  St.  Louis  firm.  2.  To  alleKe  that  San- 
ford sold  out  his  interest  In  the  St.  Louis  firm, 
with  all  its  liabilities,  to  Sarpy  and  Sire,  and 
assumed  their  positions  in  the  Kew  York  firm, 
reserving  for  nimsell,  indiTidually,  his  share 
of  the  St  Paul  property,  free  of  aU  liabilities, 
which  was  slm|uy  loft  in  Ui.  Chouteau's  nam& 
partly  so  as  not  to  complicate  matters,  as  well 
as  from  the  implicit  trust  that  SanfoM  had  in 
Hr.  ClKniteau,  that  everything  would  Im  prop- 
erly accounted  for.  8.  All^  that  in  the  trans- 
fer each  party  agreed  to  assume  the  outstand- 
ing liabilities,  i.  When  Hr.  Chouteau  setUed 
with  the  executors  of  Ur.  Sanford.be  distincily 
stated  that  the  release  covered  all  debts  of  the 
deceued,  except  a  few  trifling  ones  in  New 
York,  which  tM  executors  have  paid  or  settled 
for;  and  that  Mr.  Sanford's  interest  in  the  St. 
Paul  property  would  be  one  of  the  assets  that 
would  revert  to  the  estate  and  to  the  minor 
children." 

The  suit  in  the  State  Court  of  Minnesota  pro- 
ceeded no  further,  but  was  discontinued.  C. 
P.  Chouteau  states  that  the  reason  for  this  was 
that  the  executors  of  Sanford  renewed  ptopo- 
^ons  of  settlement. 

In  February,  1869,  Mr.  BaHow,  as  surviving 
executor  of  Sanford,  brought  a  suit  in  the  Su- 
preme Court  of  New  York,  f^nst  the  execu- 
tors of  Pierre  Chouteau,  Jr.  The  complaint  set 
forth  the  facts  as  to  the  firm  and  its  business 
and  the  interests  of  its  partners  and  its  dissolu- 
tion, by  consent,  in  1853,  and  averred  that  the 
firm,  during  its  continuance,  purchased  with 
its  funds  lands  in  Minnesota,  described  in  a 
schedule  to  the  complaint,  the  legal  title  to 
which  was,  for  convenience,  taken  in  the  name 
of  Chouteau;  that  Chouteau  and  his  executors 
had  sold  portions  of  the  laods  and  other  portions 
remained  unsold  and  undivided;  that  no  ac- 
oount  respecting  the  said  lands  had  been  ad- 
Justed  with  Sanford  or  his  executors;  and  that 
the  plaintiff  was  entitled  to  his  due  share  of  the 
pro^eds  of  the  lands  sold,  and  his  due  proimr- 
tion  of  the  lands  unsold,  being  the  proportion 
thereof  in  which  Sanford  was  interested  in  the 
firm.  The  complaint  prayed  for  an  account  of 
the  lands  and  of  the  proceeds  of  those  sold,and 
CS68]  for  payment  and  conveyance  accordingly,  and 
was  verified  by  Mr.  Barlow.  It  did  not  refer 
to  any  agreement  as  having  been  made  between 
Sanford  and  the  other  parUiers  at  the  time  of 
the  dissolution.  The  answer,  verified  by  C.  P. 
Chouteau,  referred  to  the  "  Minnesota  Outfit" 
as  a  business  carried  on  for  the  l)enefit  of  tbe 
firm,  and  alleged  that,  when  it  was  dissolved, 
its  assets  consisted  of  notes  and  accoiuts  and 
of  the  Minnesota  lauds;  that  its  liabilities  were 
then  $488,176.26,  and,  on  the  Istof  Hay,  1860, 
bad  been  reduced  to  $212,724.28,  which  amount 
was  advanced  by  Pierre  Chouteau,  Jr.,  out  of 
his  Individiul  moneysj  and  that  the  estate  of 
Sanford  was  liable  for  Its  proportion  thereof.  It 
denied  that  the  plaintiff  was  entitled  to  any  of 
the  proceeds  of  thelandssold,  ortoany  part  of 
(hoee  oiuold,  ind  prayed  fcnr  an  account  be- 
tween the  parties  as  to  tlie  business  of  the  firm, 
and  that  the  amount  owing  by  tbe  plaintiff  to 
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the  defendants,  on  account  of  the  losses  and  In- 
debtedness  of  Uie  firm  or  otherwise,  might  be 
established  and  adjusted  against  the  plaintiff. 
In  March,  1872,  a  stipulation  was  signed  by  ths 
plaintiff's  attorney,  agreeing  to  admit  at  the 
trial  that  the  debts  of  toe  firm  at  the  dissoluticu 
were  as  stated  in  the  answer;  that  Pierre  Chon< 
teau,  Jr.,  had  discharged  all  of  them  with  his 
individual  moneys,  and  became  a  creditor  for 
that  amount;  that  before  Hay  1,  1860,  the  in- 
debtedness of  the  firm  to  him  had  been,  sales 
of  the  lands  and  from  assets,  reduced  to  $819,- 
724.23;  and  that  neltherSanford  nwtaiaencut- 
ors  had  contributed  anything  thereto ;  but  the 
plaintiff  was  not  to  be  precluded  ftom  requiring 
an  account  of  all  the  assets  of  the  firm  appli- 
cable to  the  payment  of  its  Indebtedness,  and  the 
defendants  agreed  to  furnish  it  at  the  trioL  In 
September,  1872,  the  suit  was  referred  to  a  ref- 
eree for  trioljUid  there  were  some  meetings  be- 
fore him.  Without  any  conclusion  the  suit 
was  disomtiuued  March  80, 1876,  abortiy  after 
thepresent  suit  was  begun. 

The  history  of  the  record  evidence  furnished 
by  the  correspondence  and  the  pleadings  in  the 
suits  has  been  given  in  order  to  show  what  alle- 
gations have  been  mode  in  deliberato  form  as  to 
any  special  agreement  between  the  parties  at  the 
time  the  firm  was  dissolved.  It  Is  not  unlikely 
that  letters  may  have  passed  between  the  firm  [259* 
and  Sanford  at  that  tima,  which  may  have  ex- 
pressed, as  stated  hj  Uaffltt  In  his  letter  of  Oc- 
tober 4,  1860,  the  conclusion  of  the  members  of 
the  firm  that  Sanford  should  retain  his  interest 
in  the  various  outfits  in  the  Upper  Hlsstssippt, 
because  it  was  impossible,  even  approximately, 
to  determine  the  v^ue  of  that  interest,  as  its  as- 
sets consisted  principally  of  debts  which  It  was 
Terr  questionable  at  the  time  would  ever  he 
resuzeo.  The  language  of  the  letters  would  tw 
very  material  In  determining  the  actual  agree- 
ment. A  slight  difference  in  wording  might 
change  the  meaning  essentially.  Haffitt  assert- 
ed, in  his  letter  to  Gebbord  of  October  4. 186O1 
that  the  Minnesota  interest,  retained  Ixr  Sanford 
at  the  dissolution,  was  embanassed  by  a  my 
heavy  debt.  Tbe  leUers  or  coi^es  of  toem  were 
vital  to  the  daim  of  Sanford's  executors,  after 
Gebhard  received  this  letter  from  Hatfitt.  Yet 
we  find  Oebhard.  in  his  letter  of  June  8, 1861, 
to  Mr.  Barlow,  Kfter  the  suit  foresbadowed  by 
MaSitt  had  been  brought,  making  suggestions 
as  to  matten  for  the  answer  and  as  to  requir- 
ing the  production  of  papers,  which  ore  far 
from  implylnff  thM  Sanford's  executors  had  let- 
ters In  their  possesion  which  would  show  the 
agreement  now  insisted  on.  They  having  tbe 
letters,  if  the  letters  would  show  such  agree- 
ment, we  should  expect  copies  of  them  to  w  set 
forth  in  the  answer  in  the  suit  In  tbe  Stato  Court 
of  Minnesota,  as  a  copy  was  set  forth,  in  both 
the  original  and  amended  answers  in  that  suit, 
of  tbe  release  of  December  1, 1859,  executed  \3j 
Chouteau  to  the  executors  of  Sanford,  on  the 
settiement  then  made  between  them  01  thtf  af- 
fairs of  tbe  New  York  firms  in  which  Chouteau 
and  Sanford  were  partoers.  Both  of  the  an- 
swers refer  to  an  agreement  to  the  effect  claimed, 
but  do  not  state  that  it  was  In  writing,  and  set 
forth  only  Its  general  purport  Mr.  Barlow 
states  tiiot  he  examined  the  Mtas  carefully  at 
the  time  the  origluRl  answer  In  the  suit  in  the 
State  Court  (tf  Minnesota  was  drawn,  and  that 
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be  thinks  they  were  In  the  possession  of  bis  coun- 
sel, Mr.  Piatt,  vhen  the  amended  answer  in  that 
■alt  was  drawn.  The  subject  would  naturally 
be  revlTed  when  the  suit  In  New  York  was 
brought,  In  1869,  yet  we  do  not  find  In  the  com- 
BAA1 1^°^  ^  ^7  mention  of  the  agreement 

•WJ  claimed  to  have  been  evidenced  by  the  letters. 
The  establishing  in  that  suit,  by  the  testimony 
of  Hr.  Barlow,  of  the  agreement  now  set  up, 
would  bave  disposed  of  tuie  controversy.  Can 
more  weight  be  given  to  his  recollection  seven 
Tears  lator,  as  to  the  contents  of  letters  which 
be  bad  lost  seen  more  than  fifteen  years  before 
be  testittedt  There  never  was  any  suit  brought 
distinctly  based  on  the  agreement  now  set  up, 
until  the  present  suit,  brought  more  than  twen- 
^-three  years  after  the  agreement  Is  alleged  to 
have  been  made,  and  more  than  fifteen  years 
after  the  executors  were  fully  notified  by  Maffltt, 
acting  for  and  by  the  direction  of  Chouteau,  of 
flie  claim  made  by  Chouteau.  That  there  were 
some  letters  which  Mr.  Barlow  saw,  and  the 
contents  of  which  he  believes  he  states  correct- 
Ir,  is  not  to  be  questioned;  but,  in  view  of  all 
tne  testimony  in  the  case,  It  cannot  be  held  that 
the  agreement  set  up  as  contained  in  the  letters 
Is  proved  with  sufficient  certain^  to  make  tt 
the  foundation  of  tbe  decree  made  by  the  Clr* 
cult  Court. 

It  is  proper  here  to  refer  to  aoother  matter. 
At  the  time  of  Banford's  death,  in  3fay,  1857, 
be  was  an  equal  partner  with  Pierre  Chouteau, 
Jr.^  tbe  firm  known  as  Chouteau,  Jr.,  &  Co., 
of  Now  Tork;  and  he  was  also  a  partner,  to- 
gether with  Pierre  Chouteau,  Jr.,  and  three 
oUht  persons,  in  ttie  firm  of  P.  Chouteau,  Jr., 
Sanford  A  Co.  In  October.  1858,  negotiations 
were  begun  between  P.  Cbouteau,  Jr.,  and 
Messrs.  Barlow  and  Gebhard,  as  executors  of 
Banford,  for  a  compromise  of  the  affairs  of  those 
two  firms.  The  executors,  at  the  time,  claimed 
that  they  bad  a  right  to  a  receivership  of  the  as- 
sMa  of  all  tbe  firms  In  which  Mr.  Sanford  had 
been  interested.  On  October  18,  1868,  Chou- 
teau, being  in  New  York,  prepared  and  verified 
apetition,  addressed  to  the  Surrogate  of  New 
York  County,  wherein  it  was  stated  that  the 
business  of  P.  Chouteau,  Jr.,  &  Co.,  of  New 
York,  bad  resulted  in  heavy  losses,  owing  to 
unfortunate  operations  undertaken  In  the  life- 
time of  Sanford;  that  the  business  of  P.  Chou- 
teau, Jr.  ,  Sanford  &  Co. ,  hacUnoduced  large  prof- 
its; tbattheaccountsof  P.  diouteau,  Jr.,&Co., 
of  New  York,  bad  been  made  up  as  accurately  as 
it  could  be  done;  that,  under  the  most  favor- 
aJjle  aspect,  there  would,  on  the  winding  up  of 
8611  the  affuta  of  that  firm,  remain  an  indebtedness 
from  Sanford  to  the  petitiooer,  of  not  less  than 
$868,828.61:  tiiat  the  amount  which  Sanford's 
estate  would  recdvc  from  the  firm  of  P.  Chou- 
teau, Jr.,  Smford  &  Co.,  would  not  exceed 
$196,658.06;  that  the  petitioner  was  willing  to 
accept  the  balance  of  the  share  of  tbe  estate  of 
Banford  in  tbe  assets  of  the  firm  of  P.  Chouteau, 
Jr.,  Sanford  &  Co.,  in  compromise  and  satisfac- 
tion of  all  his  claims  against  the  estate  of  Saa- 
ford;  and  that  this  compromise  would  result  In 
an  advantage  to  the  estate  of  Sanford  in  a  sum 
not  less  than  $164,765.55.  Tbe  petition  was 
not  presented  to  the  surrogate,  Imt  tbe  n^tia- 
tions  were  continued  and,  in  October.  1859,  tbe 
executors  of  Sanford  presented  a  petition  to  the 
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surrogate,  verified  1^  Mr.  Barlow,  containing 
the  same  statements  as  the  Chouteau  petition 
and,  by  an  order  made  In  Novwber,  1869,  by 
the  surrogate,  the  executors  were  authorized  to 
carry  out  the  compromise  on  the  terms  above 
mentioned,  as  Is  stated  in  tbe  bUI  in  this  suit 
Then  Chouteau,  on  December  1, 1859,  executed 
the  release  stated  in  the  bill.  Iliat  release  con- 
tained at  its  dose  this  clause:  "  Nothing  here- 
in contained  is  to  affect  tbe  rights  which  tbe 
said  Pierre  Chouteau,  Junior,  now  has,  either 
as  surviving  partner  or  by  assignment,  to  col- 
lect all  the  assets  of  any  firm  formerly  existing 
at  St.  Louis,  in  the  State  of  Missouri,  in  which 
the  said  John  F.  A.  Sanford  was  formerly  a 

gartner,  for  his  own  sole  use  and  benefit,  accord- 
ig  to  tbe  terms  agreed  upon  on  tbe  retirement 
01  said  John  F.  A.  Sanford  tiom  said  firms,  or 
to  affect  or  Impair  the  ri^t  of  the  said  Pierre 
Chouteau,  Junior,  to  said  assets."  The  execu- 
tors of  Sanford  knew,  from  this  reference  in  tbe 
release  of  December  1,  1859,  that  some  terms 
had  been  agreed  upon  on  the  retirement  of  San- 
ford from  the  St.  Louis  firm.  If  the  letters  in 
their  possession  showed  as  distinctly  as  is  now 
claimed  what  those  terms  were,  it  was  easy  to 
ascertain  those  terms  from  the  lettei's.  Instead 
of  doing  so,  we  find  Gebhard,  in  his  letter  to 
Maffltt,  of  September  15, 1860,  asking  Maffltt  to 
furnish  the  executors  with  a  copy  ofthe  agree- 
ment with  Sanford  referred  to  in  Chouteau's 
release  of  December,  1659,  as  having  been  made  [26S 
when  Sanford  retired  from  the  St.  Louis  firm. 

As  the  case  of  tbe  plaintifEs  depends  upon 
their  affirmatively  establishing  the  agreement 
set  up,  what  most  directly  bears  upon  lis  exist- 
ence has  been  especially  alluded  to.  But  tbe 
whole  course  of  the  evidence  in  the  case  forti- 
fies the  conclusion  at  which  we  have  arrived. 
We  can,  however,  only  summarize  it  San- 
ford at  sil  times  recorded  himself  as  a  party  In 
interest  in  tbe  winding  up  of  the  affairs  of  the 
St.  Loulsfirm,  and  of  the  ^'outfits"  In  the  charge 
of  Borup  and  Sibley.  He  never  claimed  any  m- 
dependent  interest  in  the  Minnesota  lands.  Tbe 
other  copartners^  after  1862,  sent  to  him  ac- 
counts of  tbe  affairs  of  the  firm,  and  treated 
blm  as  interested  in  its  liquidation  and  entitled 
to  know  about  such  accounts.  The  arrangement 
really  was  that  the  "outfits"  in  tbe  Upper  Mis- 
sissippi under  the  charge  of  Borup  and  Sibley, 
and  which  were  part  of  the  business  of  the  dis- 
solved firm,  should  continue  to  be  carried  on  as 
part  of  that  business  till  they  could  be  wound 
up.  All  lands  In  Minnesota  were  an  outcome 
of  those  outfits,  and  were  thus  a  part  of  the  as- 
sets of  the  firm.  Sanford's  interest  In  those  ou^ 
fits  was  continued,  but  it  remained  subject  to 
tiie  debts  of  the  outfits  and  to  the  debts  of  the 
firm.  Pierre  Chouteau,  Jr. ,  acted  always  in  ac- 
coi'dance  with  that  view.  His  son,  Charles  P. 
Chouteau,  always  had  that  understanding  of 
the  aiTangement.  The  clause  before  cited,  at 
tbe  end  of  the  release  of  December  1, 1859,  In 
saying  that  the  release  is  not  to  affect  the  riglits 
which  Chouteau  "now  has"  to  collect  alfthe 
assets  of  the  St  Louis  firm  for  his  own  use  and 
benefit  or  to  affect  his  right  to  those  assets,  maj 
be  veiT  well  satisfied  by  applying  the  wora 
"now  to  the  condition  of  things  then  existing, 
and  to  the  claims  set  forth  in  the  complaint  m 
the  suit  in  tbe  State  Court  of  Mumesota, 
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tnm^t  In  Februuy.  1861.  He  bad  Indivldijr 
ally  advanced  large  «ami  before  that  time,  to 
pay  the  debtB  of  the  firm,  and  ondoabtedly  con- 
templated a  deficiency  of  asaeta.  Including  the 
real  estate  In  Minnesota.  That  real  estate  was 
then  held  by  him  as  part  of  the  assets  of  thedi» 
Ktlved  firm,  and  he  always  afterwards  honestly 
and  faithfully  treated  It  as  held  by  him  in  trust 
[MSI  UQnidate  the  debts  of  that  firm.  It  was  sub- 
ataodally  the  raly  resource  in  his  hands  in  De- 
oonber,  1859,  to  repay  him  his  advances.  If 
the  two  letters  then  in  the  possession  of  San- 
fotd's  executon  really  showed  such  an  agree- 
ment u  they  now  claim,  it  is  incredible  that 
they  would  have  accepted  the  release  from 
Choateau,  with  its  comineheDsive  reservation  of 
assets  to  Chouteau,  ana  not  haveinalsted  on  ex* 
captiDglwwn  the  assets  the  Minnesota  real  estate, 
wbidi  at  that  time  was  cleaily  assets  of  theflnn. 
The  entries  in  the  books  kept  at  St  Louis  con- 
firm the  foregoing  view. 

On  tlw  whole  case,  we  are  of  opinion,  that, 
after  the  dissolution  of  the  St.  Louis  firm,  the 
members  other  than  Sanford  were  entitled  to , 
collect  and  diq>ose  of  all  its  assets,  Includiiu;  the 
Minnesota  "outfit"  and  the  Minnesota  lands,  to 
liquidate  its  aflairs,  wltboat  the  interference  of 
Sanford;  that  all  claim  on  their  part  against 
Sanford  Individually  was  rdinqulshed,  leaving 
recourse  only  to  thme  assets;  and  that,  if  there 
should  be  any  surplus  of  those  assets,  after  pay- 
ing the  debts  of  the  firm  and  the  advances  of 
any  of  the  other  partners  therefor,  Sasf ord's  ex- 
ecntors  would  be  entitled  to  his  proper  pro- 
portion at  such  surplus. 

No  Jadldal  accounting  has  been  had  on  the 
basis  of  the  rights  of  the  parties  as  we  have  de- 
fined them.  The  bill  prays  that  the  defendants 
may  account  touching  the  affairs  and  property 
of  the  copartnership  and  touching  the  proceeds 
of  any  such  property.  We  think  the  pl^tifls 
are  entitled  to  such  an  accounting,  and  are  not 
baned  tnm  It  laches  or  fay  the  operation  of 
aoT  statute  of  ttmitatioiis.  If  necessary,  the  cir- 
cuit court  can ,  in  its  discretion,  allow  the  plead- 
ings to  be  amended,  with  a  view  to  the  attain- 
ment of  justice,  on  the  principles  we  have  laid 
down.  We  do  not  deem  it  proper  now  to  in- 
dicate any  rule  of  accounting  in  respect  to  the 
lands  which  were  not  sold  and  conveyed  hy 
Charles  P.  Chouteau  and  Julia  Maffltt  to  parties 
other  than  the  repreeentaUvea  of  Pierre  Chou- 
teau, Jr.,  Saipy  and  Sire,  but  leave  that  quea- 
titm  to  be  dettfmlaed  by  the  drcoit  conrt,  on 
fun  consideration.  As  to  the  lands  which  were 
sold  and  conveyed  to  parties  other  than  such 
repreeentatives,  the  liability  should  be  only  for 
M41  tM  sums  actually  realised  in  good  faith  from 
Uw  sake.  The  accounting  may  include  die 
other  lemming  assets  of  the  firm,  if  any. 

7^  daeree  <if  (A«  GVrvuil  Gouri  is  revoned  and 
Utf  awAi  remanded  to  that  court,  vith  direction 
U  mitr  a  dtorte  in  aeeordanee  wiA  1hi$opinion, 
m»d  to  taks  miehfurtiior  proeeedtngt  Mmy  be  in 
m^brmilif  tkereiBith. 
VniB  eopj.  Test: 

I H.  MoKonner,  Oertt,  Sup.  Court,  V.  8. 
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JOHM  J.  FIIEEMAN  Trustee,  .4^3*. 

V. 

A-  H.  H.  DAWSON. 
'fl^Afi*  SagpclFfMfrea.,  iSMnu 
/tifAeKcHm  at  to  amount— execution  on  JvS^ 

■L  From  4  decree  ot  the  alrouit  ooart,  awardlna'  a 
fund  of  $0,000  to  oufi  claJmins^  uudflr  a  dtotinot  tl- 
de.  the  g-ranLee  Ln  a  deed  of  triut  tu  Mcurs debts  to 
vBrloiu  other  persons,  oxoeedlDg  tJut  amount  In 
aU,  but  of  leaa  tban  $li,gOO  eacb,  mar  appeal  to  this 
crmrt. 

S-  A  Jud(rmeiitdulTreaovertdlaaotafleoted,nor 
ttae  n^tat  to  take  out  uecuUoa  upon  It  Impaired, 
by  All  jLiii^iifatLoD  mwto  U  tho  eovt  to  set  It  aside, 

and  continued  uotu  tteMSEt  tsnk  WitoOOt  pntu> 

■Uoe  to  Qltber  paztTi 

property, 

i.  A  JevT  of  exeot|tl9n,  for  a  debt  of  the  lease, 

Xa  the  teneebolil  estate  and  upon  a  oottoo  press, 
i  Ita  entftnc.'boUEre  and  machlnerv,  erected  by 
him,  under  trhlcb  tTit>  oHii.'cr  boh  auiied  the  prop«««- 
t^,  and  given  due  notico  cit  a  sale  thereof,  la  DOtd^ 
reut't^  by  an  order  from  ihs  ol&rk,  uDderaoalof  tbe 
court,  puranHDLtoadlrecUo'a  of  tiie  Judge  lo  va- 
cation. wltUcut  notice  t'j  tfie  Jud^nnent  creditor, 
requAtUii^tfae  officer  to  return  tho  execution  ud- 
^Kivuted ;  nor  br  thu  olflccr^^  upou  receiving  suoh 
u[d{^r,ueB«Liix  tokeej!  UA'tual  rofsiKxi^on  of  Uie  prop- 
erty, and  ntumlDr  tha  execution,  wKb  his  dmngs 
iuiifaMta'fflliwaMP       t^^ict,  fa$  ftuther  dlreo- 

.  [No.aia,] 

AfTiMi  Am^J^^BSIf  fkmO'^M.  $8, 1884. 

ATTTTftTi  fiimi  tliifllijiii'UfT^mn  of  theUnlted 
Btatas  fiw  «biw«Hffii  IlbMct  of  Te^ 

The  history  and  facts  ot  the  case  suffidently 

appear  in  tbe  opinion  of  the  court. 

Mr-Mtn.  O.  W.  Met  calf,  8.  P.  Watkor, 

Mamrt.  W.  K.  Foston.  W.  T.  (J.  Hume», 
D.  H.  Poftm  and  Jekn     IbUett,  for  appellee. 

J^.  Jwtiet  Qra^  djOftKifl  fiie  opinion  of 

Qi«  coart: 

TbiM    au  appeal  by  tbe  eranCee  la  a  deed  of 
trust,  from  a  dicrt^t  df  tbe  Circuit  Court  of  the 
United  f^lil-es  for  the  Western  District  of  Ten-  roAi 
□euoe,  In  fftvor  of  a  judgment  creditor  of  the 
grantor. 

The  mdlqnted  fitclt  of  tlie  case,  as  shown 
by  the  pleadlnBs  and  the  documentary  evidence, 
are  v  foliowi: 

In  JanuBiy,  1878,  the  ownera  of  two  lots  of 

]ani1  in  the  Cilyof  Memphis,  Coimty  of  Shelby 
aud  State  of  Tennessee,  executed  to  R.  C.  Dim- 
iel  a  lease  thereof  for  the  term  of  six  years,  at 
a  certain  not  and  wiEh  a  provision  that  any  im* 
piovem^ts  or  machinery  made  or  erected  by 
the  lessee  might  be  removed  by  hlmat  the  end 
of  tbe  lease.  Steers  and  Mor*;/^  under  a  con- 
Lracl  with  Daniel,  er^ciAj'i  the  land  a  cot- 

ton pri^?s,  ongine,  bnilers  ami  luichineiy;  and 
on  Aiiguiita,  1876,  filed  tbe  orii^'  nal  bill  in  this 
case  agaiiut  him,  in  the  Cbaiiceiy  Court  of 

«llimd  iHlmlqr  Jik  AMb»Q«M-; 


Note.— Jurtadtdlcnv  U.  8.  SuprefM  Oourt  d«- 
mndi  on  amount;  inierat  eannoi  be  added  to  (rfM 
Jurttdiciim :  hjiw  i^oiw  of  tkitifi  demanded  may  b* 
thcitm ;  whai  ta^js  raiitwable  witftovt  regard  to  nan 
in  amtroMTwy.  See,  not*  to  Qozdon  t.  Osden,  18  U. 
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Sbelby  Counfy,  to  snforce  a  meduuilc's  lien, 
UQcUr  the  statutes  of  Tennessee,  upon  his  lease* 
hold  Intereat  In  the  land,  and  upon  his  Interest 
Id  the  press  and  mschineiT  and  obtained  a 
writ  of  attachment  against  the  same. 

On  Jnne  6,  1878,  A.  H.  H.  Dawson  dulr  re- 
covered against  Daniel  two  Judgments  at  law, 
upon  default,'in  the  Circuit  Court  of  the  United 
States,  amounting  together  to  the  sum  of 
95,629.91.  At  the  same  Term,  on  June  18,  an 
application  was  made  by  Daniel  to  vacate  each 
fn  those  judgments,  and  was  continued  until 
the  next  Term  of  the  court,  without  prejudice 

to  either  party.  On  July  6  wiitsof  JIen'/<i^^ 
upon  both  the  Judnnents  wereissuedby  theclerk 
and  delivered  to  the  marahiil.  On  July  9  the 
marshal,  as  appears  by  his  indorsement  there- 
on, levied  eat^  (tf  these  ezecvUons  upon  Dan- 
iel s  Interest  in  the  land,  particularly  described 
and  upon  all  his  Interest  "  In  and  to  the  chattel 
property  in,  about  and  upon  the  foregoing  de- 
scribed lots  and  parcels  of  land,  consisting  of  a 
Morse  improved  Tyler  cotton  compress,  with 
engines,  boilers,  machinery,  etc.  with  idl  ap- 
purtenances thereto  belonging;"  and  after- 
wards published  and  posted,  and  served  upon 
Daniel,  as  required  by  law,  notices  of  a  sale  to 
be  made  on  August  8  in  pursuance  of  the  levy. 

On  August  6  the  Circuit  Judge  sent  to  the 
clerk  the  following  letter: 

"Enoxville,  Tennessee,  August  6,  1878. 

My  Dear  Sir :  I  have  been  furnished  by 
Messrs.  Gantt  &  Patterson,  atloroeys  for  Mr. 
R.  0.  Daniel,  with  certified  copies  of  the  rec- 
ord In  the  suits  of  A.  H.  H.  Dawson  v.  Daniel, 
pending  In  your  court.  From  this,  as  I  con- 
strue It,  judgments  by  default  were  rendered 
at  the  last  Term.and  then  an  application  made  to ' 
set  aside  said  judgments  and  permit  defendant 
to  plead,  which  application  was  continued  to 
next  Term  of  the  court  This  leaves  these 
cases  pending  and  undetermined.  Tet  Messrs. 
GftDtt  &  Patterson,  for  tbclr  client,  represent 
^at  executions  have  been  Issued  and  levied  on 
Daniel's  property.  If  this  is  so,  the  executions 
are  without  authority,  and  ouc^t  to  tte  called 
In  as  improvidently  issued.  There  is  no  final 
judgment  on  which  tliey  can  rest.  My  sug- 
gestion is  that  you  Issue  a  paper  to  the  marshal 
reciting  the  fact  that  executions  were  issued 
without  authority,  and  request  him  to  return 
the  same  unexecuted. 

I  am,  veiT  truly,  etc,       Jno.  Baxter. 

Bell  W.  Etheridge.  Esq,, 

V.  S.  Circuit  Clerk,  Memphis,  Tenn." 

On  August  7  the  clerk  deliveral  to  the  mar- 
shal a  paper  beaded  "CircuitCourt  of  the  United 
States  for  the  Western  District  of  Tennessee," 
with  the  names  of  the  cases  and  their  numbws 
on  the  docket,  and  the  rest  of  which  was  as  fol- 
tows : 

"To  the  United  States  MAshal,  Western  Dis- 
trict of  Tennessee : 

In  accordance  with  the  Instructions  of  tAw^ 
Baxter,  communicated  by  letter,  a  copy  of 
which  Is  hereto  attached,  I  notify  you  that  the 
executions  In  the  two  above  named  cases  were 
Issued  without  aulfaori^,  and  request  you  to  xe- 
tum  tiie  same  unexecuted.  You  wiU,  therefor^, 
act  accordingly. 

Witness  my  signature  and  the  seal  of  said 
eourt,  this  the  seventh  day  of  August,  1878. 

[Seal]  BeU  W?Etheridge.  CieriE." 


The  marshafa  return  upon  each  execntkNi, 
after  stating  the  levy  and  notice,  concltided  ai 
folhnra:  "And  on  17th  August,  1878,  in  obedi- 
ence to  an  order  of  court  Issued  by  Hxm,  John 
Baxter,  I  return  this  writ  without  further,  pro- 
ceedings." 

The  coroner  of  Shelby  County  therenp(m,on 
the  same  day.  took  possession  of  the  pn^NTty 
under  the  writ  of  attachment  Issued  iqion  the 
bill  hi  equity  of  Steers  and  Morse. 

On  Kovemtier  23,  Daniel  executed  a  deed, 
which  was  recorded  on  the  next  day,  of  his  hi- 
terest  In  the  leasehold,  and  In  the  cotton  press 
with  its  eneine,  boiler,  machinery  and  appurte- 
nances, to  John  J.  Freeman,  in  trust  to  secure, 
and  to  sell  for  the  payment  of,  debts  due  from 
Daniel  to  various  persons,  in  sums  of  (6,000  or 
leas,and  amounting  hi  all  to  tiie  sum  of  $18,870, 
for  mowja  borrowed  by  Danid  to  pay  for  tba 
leasehold  and  fixtures. 

The  circuit  court,  at  a  regular  Term,  on  Jan- 
uary 6. 1879,  denied  the  applications  of  Daniel 
to  vacate  the  judgments  at  law,  and  on  Febru- 
ary 8  granted  motions  of  Dawson  for  writs  of 
wnditumiaepoTuu.  On  Februa^  10  such  writs 
were  Issued  accordingly,  whida  recited  that 
"Said  writs  of  Jtari  faatu  have  been  retumed 
without  any  sue  of  the  property  levied  on  ai 
aforesaid,  which  levies  this  court  now  adjndgea 
as  stUl  in  full  force,  and  unattandoned  by  uie 
marshal,  and  the  property  so  levied  on  Is  still  In 
his  possession  by  virtue  of  said  levies."  The 
opinions  delivered  on  the  iqipUcatlons  and  mo- 
tions are  reported  in  Dmosmv.  2>anM,2flip., 
801,  806.  . 

The  returns  subeequently  made  Ity  the  mar- 
shal upon  the  writs  of  vmdiHffnt  eacpMuu  show 
that,  upon  receiving  them,  he  went  upon  the 
land,  and  found  the  cotton  press  being  operated 
by  and  under  the  control  of  Charles  Yerger, 
who  claimed  to  be  in  {Kissession,  In  behalf  of 
the  sheriff  and  coroner,  under  an  order  of  the 
Chancery  Court  of  Shelby  Coun^;  that  he  ex- 
hibited his  writs  of  wtnditAmi  esmonoM,  and  de- 
manded of  Yerger  possession  of  the  proper^, 
which  was  refused;  that  he  was  thereupon  lu* 
reeled  by  the  attorneys  for  Dawson  to  proceed 
under  those  writs  to  a  sale  of  the  property,  and 
gave  notice  to  Daniel  of  such  a  sale  to  take  place 
on  March  11;  and  that  on  February  12  those  at- 
torneys directed  "  That  all  proceedings  here- 
under be  suspended  until  further  orders  In  the 
premises." 

On  February  18  Steers  and  Morse  filed  In  the 
suitjn  equity  an  amended  and  supplemental 
Ull  twalnst  Dawson,  Freeman,  Trustee,  and  the 
beneficiaries  under  the  trust-deed;  and  on  Feb- 
ruary 16  removed  thatsuit  into  the  circuit  court 
of  the  United  StMes,  and  there  mAved  for  a 
temporary  injunction  to  restrain  Dawson  and 
the  marshal  from  further  proceeding  against  the 
property  under  the  judgments  and  executdona 
at  law.  On  March  18  that  court  Issued  such  an 
injunction,  and  ordered,  with  the  consent  of  all 
the  parties,  "That  the  custody  and  possession 
by  uie  marshal  of  said  property  shall  remain  as 
It  is  undisturbed,  and  that  for  the  preservation 
of  the  property  he  may  employ  a  day  and  night 
watchman  f  ot  the  same,  but  without  in  any 
manner  affecting  the  rights  or  claim  of  any  par- 
ty hereto;  and  nothing  herein  contained  shall 
be  held  in  any  manner  to  i^ect  or  release  any 
lien  that  the  defendant  Dawson  daims  to  have 
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auired  under  his  said  judgmenta,  ezecudons 
lUena." 

On  June  2  the  manhal  retonied  Oie  writs  of 
ttrtdihoni  «mmum,  witliout  further  prooeediDgs. 

On  Jtme  18»  1879,  after  answers  filed  by  Daw- 
eon  and  answers  and  cross-billa  filed  by  Free- 
man and  the  benefldariea  under  the  trust-deed, 
the  Buit  in  equity  came  to  a  final  bearing  in  the 
drcuit  court,  and  a  decree  was  entered,  con- 
sent, ordering  and  confirming  a  sale  of  uie  lease- 
btdd,  and  of  the  press  and  machinery,  establish- 
ing (be  priority  of  the  lien  of  Steers  and  Morse, 
applying  to  the  satisfaction  of  thatlien.and 
to  the  payment  of  the  accrued  rent  and  taxes, 
the  pnx^eds  of  the  sale,  except  the  sum  of 
$6,000,  which  was  reserved  to  abide  the  result 
of  the  litigation  between  Dawson  and  Freeman. 
And  on  July  28, 1880,  a  final  decree  was  en- 
tered, afflnnlng  the  validity  of  the  judgments 
and  executions,  and  awarding  the  fund  of 
$6,000  to  Dawson.  The  opinion  Is  reported  in 
SteerM  t.  Daniel,  2  Flip.,  810.  Freeman  there- 
tqmn  appealed  to  this  court. 

By  the  marshal's  deposition  and  the  weight 
of  the  whole  evidence,  the  other  material  facts 
bi  the  case  appear  to  be  as  follows:  the  marshal, 
OB  JuIt  9.  1878,  at  the  time  of  levying  the  exe- 
cutions issued  upon  the  judgments  at  law  and, 
with  the  consent  and  at  the  expense  of  Dawson's 
attorneys,  put  a  watchman  in  possession  of  the 
premises  to  protect  the  property  against  fire  and 
depredation;  and  on  August  8  showed  the  letter 
of  the  Circuit  Judge,  and  the  paper  received 
from  the  clerk,  to  Dawson's  attorneys,  and  was 
told  tn^  them  that  actual  possession  was  not  re- 
quired by  law  to  maintain  the  levies,  and  thero- 
npon  by  theirdirectioQ  withdrew  the  watchman, 
knowing  that  the  coroner  was  about  to  levy  the 
attachment  granted  by  the  state  court  on  the 
bill  in  equity  of  Steers  and  Morse ;  and  the 
marshal  md  not  afterwards  retain  possession  in 
UkX  of  the  property.  But  he  did  not  Intend  to 
abandon  the  levies;  and  he  suspended  further 
proceedings  merely  in  obedience  to  the  order 
received  from  the  aerk,  and  for  the  purpose  of 
submitting  to  the  court  the  question  of  the  va- 
bcUW  of  the  executions  and  levies. 

The  appellee  has  moved  to  dismiss  the  appeal, 
for  want  of  a  sufficient  amount  in  controversy 
to  sustain  the  jurisdiction  of  this  court.  The 
reason  assigned  for  the  motion  is.  that  if  the  ap- 
pellant's petition  is  maintained,  no  one  of  the 
creditors  secured  by  the  trust-deed  will  receive 
ao  much  as  $5,000  out  of  the  fund  of  $6,000  in 
court.  But  it  is  admitted  that  the  whole  amount 
of  debts  secured  by  the  deed  of  trust  exceeds 
that  fund;  the  sole  question  at  issue  on  this  ap- 
peal is  of  the  legal  title  to  the  whole  fund,  as 
Between  Dawson,  the  judgment  creditor,  on  the 
one  hand,  and  Freeman,  the  grantee  In  the  deed 
of  trust,  on  the  other;  and  no  question  of  p&jr- 
ment  to  or  distribution  among  the  several  ccatuit 
fif«  trust  is  presented.  The  motion  to  dismiss 
must,  therefore,  be  overruled.  Six  parte  R.  R.  Co. , 
106  U.  g.,  6  [XXVII.,  78]  and  cases  there  cited. 

n|M>n  the  merits,  the  priority  of  the  me- 
dianic's  lien  having  been  established  by  the 
circuit  court  with  consent  of  the  parties,  the 
^gle  questioo  is  whether  the  title  of  Dawson, 
nnder  the  judgments  rendered  against  Daniel 
and  the  executions  levied  on  the  property,  Is  to 
be  preferred  to  the  title  of  Freeman  undier  the 
deed  of  trust  to  him  from  the  judgment  debtor. 

UOU.& 


The  judgments  were  duly  recovered.  The 
filing  01  applications  to  set  them  adde  did  not 
aflect  the  validity  of  the  jud^:nients,nor8ti8pend 
the  right  to  take  out  executions  thereon.  The 
continuance  of  those  applications  to  the  next 
Term,  without  prejudice  to  either  party,  left  [27fl 
both  parties  in  ^tu  quo,  the  applications  of  the 

Sidgment  debtor  to  set  ^de  the  judgments  un- 
et«niined,  and  the  right  of  the  judgmoit  cred- 
itor to  enforce  the  judgments  tmaftectedi 

The  levies  were  duly  made  by  the  marshal; 
and  indorsed  by  him  on  the  executions.  The 
law  of  Tennessee,  following  tlie  rule  established 
In  the  Colonies  by  the  English  Statute  of  6  Geo. 
II.  ch.7,  sec.  4,  authorizes  real  estate,  as  well  as 
personal  property,  to  be  levied  upon  and  sold  un- 
der a  writ  of  JUri  faciat.  Code  oi  Tennessee, 
sec  2999;  Riuaea  v.  ^'nsim^S  Hayw.,  liIVUou 
T.  Lote,  5  Hayw.,  109. 

The  action  of  the  Circuit  Judge  In  directing 
the  recall  of  the  executions  in  vacation,  out 
court,  without  notice  to  the  judgment  creditor, 
was  irregular  and  unauthonzed  and  of  do  legu 
validity.  The  levy  of  an  execution  takes  effect 
from  the  time  when  It  is  made  by  seizing  the 
property,  and  is  not  defeated  by  a  subsequent 
writ  of  tupertedeas,  but  all  the  proceedings,  bf 
sale  or  otherwise,  in  the  due  course  and  com- 
pletion of  the  levy,  for  collecting  the  debt  out 
of  the  property,  have  relation  back  to  the  tima- 
of  the  seizure.  Boyle  v.  Zae/tarie,  6  Pet,  648, 
659;  IT".  8.  v.  ifeiAtrf,  8  Wall.,  688  [70  U.  8., 
XVin.,  2681;  BatdorW  v.  Foelii,  44  Pa.,  196; 
BvRd  V.  Wiim,  81 N.  T.,  100;  Ga^  v.  IMg,  1» 
Allen,  263. 

By  the  common  law,  a  leasehold  interest  In 
land,  is  personal  property.  Trade  fixtures  put 
up  by  the  lessee,  although  real  estate  as  between 
the  lessor  and  himself,  while  annexed  to  the 
land,  yet  may,  during  the  term  of  the  lease,  be 
severed  by  the  lessee  or  by  one  deriving  title 
from  him,  and  thus  reconverted  to  their  original' 
condition  of  chattels.  At  any  time  before  the 
expiration  of  the  term,  therefore,  both  the  lease* 
hold  and  the  fixtures  may  be  taken  on  executioa- 
agaiost  tiie  lessee,  like  other  personal  property. 
DalzellY.  Lynch.A  ■W.&8.,255:  Sutierv.  Smith, 
aWall..  491  [69  U.  8.,  XVU.,  880];  Van  Near. 
Pacard,  3  Pet.,  187;  MinthaU  v.  Uoyd,  2  M.  ft 
W.,  460;  Guthrie  v.  Jonet,  108  Mass.,  191. 

It  is  argued  for  the  appellee  that,  by  the  law 
of  Tennessee,  the  rule  is  different  as  to  both 
leasehold  and  fixtures,  or  at  least  as  to  the  lease- 
hold. But  we  have  not  found  it  necessary  for 
the  purposes  of  this  case,  to  decide  whether  by  i^fi 
the  local  law  the  leasehold  and  fixtures,  or  either 
of  them,  should  be  treated  as  real  estate,  or  as 
personal  property,  in  levying  an  execution  on 
them  for  the  debt  of  the  lessee. 

If  ,as  the  appellee  contends,the  property  levied 
on  should  be  considered  as/eal  estate,  the  judg* 
ments,  having  been  recovered  in  the  county  m 
which  the  debtor  resided,  created  a  lien  from 
the  time  they  were  rendered,  which  was  con- 
tinued in  force  by  the  taking  out  of  the  execu- 
tions and  the  sale  of  the  property  within  a  vear 
after  the  rendition  of  the  judgments.  Codie  of 
Tennessee,  sees.  2980.  3963. 

If,  as  the  appellant  contends,  the  leasehold 
and  fixtures  were  personal  property,  the  case 
stands  thus: 

The  leasehold  interest,  thoi^  personal  prop- 
er^, is  an  interest  in  land.  The  lessee's  interest 
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in  the  fixtures  arises  out  of  the  agreement  con- 
tained In  the  lease,  and  of  the  manner  andpor^ 
aoae  of  their  annexation  to  the  land,  from  which 
could  not  be  separated  and  removed  with- 
out much  labor  and  expense.  It  was  not  neo- 
«Siai7  that  the  officer  snould  retain  actual  pos- 
session in  order  to  keep  alive  a  le^  upon  such 
property.   AaAmvn  T  WiUiams,  6  Pick..  40S. 

The  eKCutions  have  never  been  legallj  re- 
•called  or  set  aside.  The  officer,  in  deference  to 
ibe  supposed  order  of  the  court,  staTing  the  ex- 
ecutions, suspended  further  proceemngs  for  the 
conversion  of  the  property  into  money  to  satisfy 
the  judgment  debts,  and  returned  the  executions 
to  the  coui-t  with  indorsemeDts  showing  all  the 
proceedings  under  them,  thereby  submitting  the 
f^iarity  of  his  proceedings  and  the  validity  of 
4he  levies  to  the  judgment  of  the  court;  and  it 
was  after  this  return,  that  the  property  was 
laken  poesession  of  by  the  coroner,  under  the 
writ  of  attachment  from  the  state  court,  and 
was  conveyed  by  the  judgment  debtor  to  the  ap- 
pellant. 

The  possession  so  taken  by  the  coroner,  and 
the  conveyance  so  made  by  the  debtor,  cannot 
Impair  the  validly  of  the  levies.  The  judgment 
creditor  and  the  maishal  had  done  everything 
In  thdr  power  to  perfect  tliem.  All  l^e  pro> 
oeedhigs  of  the  marshal  had  been  indorsed  by 
him  on  tiie  executions  and  returned  to  the  court, 
o»«]  and  thus  appeared  of  record.  The  levies  hav- 
Ing  been  once  duly  made,  and  never  abandoned 
or  int^ed  to  be  abandoned,  and  not  needing  a 
continuance  of  actual  possession  by  the  marshal 
to  maintain  them,  had  not  been  draeated  by  any 
extrinsic  ihcts.  And  the  oourt,npon  motion  and 
hearing,  determined  that  the  levies  continued  in 
force,  and  ordered  vrrits  of  twid^t^faiipma*  to 
issue. 

The  marshal  was  prevented  from  taking  poe- 
•ession  of  and  selling  the  property  under  those 
writs  by  the  fact  of  us  being  in  possession  of  the 
<^cer  of  the  state  court,  under  the  attachment 
issued  in  the  present  suit  to  enforce  the  me- 
chanic's lien.  But  by  the  removal  of  this  suit 
Into  the  Circuit  Court  of  the  United  Btates  all 
danger  of  conflict  between  the  federal  process 
and  state  process  was  avoided;  and  the  circuit 
court,  having  all  the  parties  and  all  the  proc- 
esses before  it,  ri^tly  held  tliat  the  levies  ai 
the  executions  upon  the  judgments  at  law  con- 
tinued in  force,  and  gave  the  judgment  creditor 
a  priority  over  the  grantee  of  the  judgment 
debtor. 

Decree  ajfimud. 

True  copy.  Test:  _ 
James  B.  HcKenneri  CSaA,  Sup.  Court,  U.  8, 


JANE  F.JAHES,  Admrx.  ofWiLLUH Jambs^ 
Deceased,  Late  Collector  of  brrsBKiL  Rxt* 
mm,  Piff.  in  Err., 

V. 

SAUUEL  D.  HICEa 

(See  8.  C  Bep(»ter's  9/L,  sn-niL) 

Suit  to  recover  tax,  wAm  hrougM—Bevtmd  Stat' 
vtea— appeal  r^eeted  for  iT^ormalitf/. 


■itmer,  If  "bh  deoUon  li  ddared  moc*  Oadi  six 
looatu  froin  tlie  date  of  the  apnealj  or  It  mar  ba 
^hwqiht  wtUUn      ■nnntha  ajFlKr  Alfe  4wMfm 

£  when  the  claim  ina  peodlnc  before  tin  OoMp 
nieajoner  at  the  time  wImd  sectloD  KIT  of  na  si* 
vised  statutes  took  eff6ot,tbe>cdaliaaat  has  c— wo 
btijsx  tiuitJleolslnm  within  whioh  to  briny  fatfelimh^ 

Where  an  appeal  ma  bj  tiie  T 
Jr>ct«d  for  mere  mfonnallty  and 
Bitbeequinit  appeal^  the  laftor  Is  the  a[ 
wbloh  (be  tme  to  brlor  gn^  vult  fa  to  tm  reckonBd. 
[Xo.  809.] 

F ERROR  to  the  OlrcaltOourtottlwTTiiited 
States  for  the  Eastern  District  of '^li^iila. 
The  history  and  &cts  of  Uu  caaa  ^pear  In 
the  opinion  of  the  oourt. 

Mr.  S.  F.  PhilUps.  8BUeiiin^em.MV>i^B%- 
Iff  in  error, 

Mr.  W.  P.  BwrwcH,  tar  dafmirtaiitfai  mot. 

Mr.  Aj^HfttthawaddlTeiedtheoirfnioa 

of  the  court: 

This  action  was  brought  by  Hicks,  the  de* 
fendant  in  error,  on  August  16, 1670,  to  recover  l-*^ 
f;8,292.96  for  taxes  allegied  to  have  been  illegal- 
ly exacted  by  the  intestate  as  Collector  of  Inter- 
nal Revenue  on  October  81,  1865.  The  only 
qnestton  now  made  la  tiiat  the  inlt  vat  not 
brought  within  the  time  allowed  by  law. 

The  plaintiff  in  his  declaration  alleged  that 
he  appealed  to  the  Commissioner  of  Internal 
Revenue  to  refund  tilie  tax  Illegally  collected, 
and  that  bis  appeal  was  rejected  by  the  Com- 
missioner on  January  22, 1879.  Totblsdeclara* 
don  the  defendant  pleaded  that  the  appeal  to  the 
Commissioner  to  refund  the  money  exacted  was 
filed  In  his  office  on  Febnurr  8, 1880,  and  was 
rejected  on  Hay  7, 18M.  To  Ihla  the  plalntlfl 
replied  tiiat  the  appeal  referred  to  In  tiie  plea 
was  not  duly  made,  and  that  It  was  not  rejected 
on  its  merits,  but  because  it  had  not  been  made 
and  certified  on  proper  forms  as  required  by  the 
treasury  regulations;  and  that  afterwards,  on 
January  8, 1808,  he  made  an  appeal  In  due  form, 
which  was  entertained  by  the  Commiadoner, 
and  fln^  decided  and  rejected  on  January  22, 
1879.  The  finding  of  tndt  on  tbU  Inue  by  the 
court  is  as  follows: 

"The issues  In  fact  being  tried  and  deter- 
mined by  the  court  in  this  cause  upon  a  stipu- 
lation  in  writing  by  the  parties  through  their  ro- 
spectlve  counsel,  filed  under  section  6tf ,  Re- 
used Statutes  ot  the  United  States,  the  court 
find  the  facts  as  proved,  under  the  roedal  plen 
of  the  Statute  of  Limitations,  to  be  that  the  suit 
was  brought  within  six  montiu  after  the  final 
rejection  of  the  plaintiffs  appeal  made  to  the 
Commissioner  of  Internal  Revenue  at  Washing- 
ton, the  same  having  iMen  pending  before  the 
Commissioner  from  the  time  the  appeal  was  per- 
fected on  form  46,  according  to  the  provisions 
■of  hw  and  the  regulations  of  the  Secretary  of 
the  Treasury  maM  In  pursuance  thereof.  It  is 
further  found  that  the  delay  In  the  oon^deration 
of  the  appeal  by  the  Commissioner  after  its  per- 
fection on  form  46  and  the  signature  of  the 
proper  officers  required  by  law  was  occasioned 
the  loss  of  the  original  papers  filed  with  the 
department  by  the  pulntm  or  hli  attorney,  and 
required  by  law  to  be  kept  thne.** 

Judgment  was  rendered  in  &vor  ot  the  plaint- 
iff below,  to  reverse  which  la  the  ot^ject  ot  Out 


L  Asulttoreooveratax  aa  Ulegallr  anesBed  or  nmmnt  Tn«n>Mllnir 
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tb«  court  should  have  treated  the  appeal  rejected 
for  infonnali^  as  the  basifl  for  detenniniog  the 
time  within  Which  the  suit  ought  to  have  been 
bnufht.  But  that  appeal  was  not  so  treated  bj 
the  (Stnunissioner,  who  rejected  it  for  mere  in- 
formality and  entertained  the  subsequent  ap- 
peal,maae  in  proper  form,  as  rightly  prosecuted, 
liw  latter,  in  our  opinion,  was  the  appeal  con- 
ttanplated  by  the  statute. 

It  is  further  Insisted,  however,  that  treating 
the  appeal  of  January  8, 1868,  as  the  only  one 
to  be  considered,  the  action  was  barred  1^  lapse 
et  time. 

Section  19  of  the  Act  of  1866,  July  13,  ch.  184, 
14  Stat,  at  L.,  152,  Is: 

"That  no  suit  shall  be  maintained  in  any 
court  for  the  recoveir  of  any  tax  alleged  to  have 
been  erroneously  or  illegally  assessed  or  collect- 
ed until  appeal  shsll  have  been  duly  made  to  the 
Gommiasioner  of  Intern^  Revenue  according  to 
tte  provisions  of  law  In  that  regard,  and  the  reg- 
ulations of  the  Secretary  of  the  Treasui^  estab- 
lished in  pursuance  thereof,  and  a  decision  of 
Mid  Commissiooer  be  bad  thereon,  unless  such 
suit  shall  be  brought  within  six  months  from 
the  time  of  said  decision,  or  within  six  months 
from  the  time  this  Act  takes  effect;  HwuM, 
That  if  add  decision  shall  be  delayed  more  than 
dx  months  from  the  date  of  such  appeal,  then 
said  suit  may  bn  brought  at  any  time  within 
twelve  months  from  the  date  of  such  appeal." 

Section  822T,  K  S.,  which  was  first  adopted 
In  the  Act  of  June  6, 1872  [17  Stat  at  L.,  367], 
IKOTides  that: 

"  No  suit  or  proceeding  for  the  recovery  of 
any  internal  tax  alleged  to  have  been  erroneous- 

or  illegally  assessed  or  collected,  or  of  any 
penalty  alleged  to  have  been  collected  without 
authority,  or  of  any  sum  alleged  to  have  been 
excessive  or  in  any  manner  wrongfully  collect- 
ed, shall  be  maintained  in  any  court  unless  the 
same  is  brought  within  two  years  next  after  the 
f|in]Caiue  of  action  accrued;  Proiddad,  ThatactioDs 
fas  such  claims  which  accrued  pnor  to  June  6, 
187S,  may  be  brought  within  one  year  from  said 
date;  and  that  where  any  such  claim  was  pend- 
ing before  the  Commissioner,  as  provided  in  the 
waceding  section,  an  action  thereon  may  be 
DTOOght  within  one  ;^ear  after  such  decision  and 
not  uter.  But  no  right  of  action  which  was  al- 
ready barred  by  any  statute  on  said  date  shall 
be  revived  by  this  section." 

It  is  argued  now,  by  the  Solicitor-General, 
that  the  action  was  barred  by  the  Act  of  1866, 
because  not  brought  within  twelve  months  from 
die  date  of  the  appeal.  The  terms  of  that  Act 
require,  as  conditions  precedent  to  the  right  to 
brine  any  such  suit :  first,  an  appeal  to  the  Com- 
misraoner  of  Internal  Revenue;  second,  a  deds- 
loQ  thereon  b^  him;  and  not  then  unless  it  shall 
be  brought  within  six  months  after  such  decia- 
im,  or  within  that  time  after  the  Act  takes  ef- 
fect. The  proviso  is,  that  if  the  decision  is  de- 
layed more  than  six  montlis  from  the  date  of  the 
appeal,  the  suit  may  be  brought  at  any  time 
within  twelve  months  from  the  date  of  such  ap- 
peal, that  is,  although  no  decision  may  have,  in 
the  meantime,  been  made.  Such  was  the  con- 
struction of  similar  provisions  contained  in  sec- 
tion 2081,  R.  8.,  adopted  in^m*>n  v.  Murphy 
IXXVII..  920],  decided  at  the  present  Term. 
The  plaintiff  is  not  bound  to  sue  until  a  decision 
oo  the  appeal  has  actually  been  made,  but  must 
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sue  within  six  months  thereafter.  If  he  does  not 
choose  to  wait  for  a  decision,  be  may,  nevertho- 
kflfl,  bring  suit  before  It  Is  nude  if  ft  Is  delayed 
more  than  six  months  from  the  date  of  the  ^ 
pc-al,  provided,  however,  in  that  case,  be  sues 
within  twdve  months  from  the  date  of  the  ap- 
peal. 

In  the  present  case,  the  plaintiff  chose  to  wait, 
as  be  had  the  right  to  do,  until  a  dedrion  upon 
Lis  appeal  had  been  made.  It  had  not  been 
made  on  June  6, 1873,  when  the  Act  of  that  date 
took  effect,  befaig  section  8237,  R.S.  Thedaim, 
therefore,  was  pending  before  the  Commissioner 
at  tliat  time.  It  contmued  to  be  so  until  Janu- 
ary 22,  1879,  when  it  was  decided.  By  the  terms 
of  section  be  had  one  year  after  that  de- 
cision within  which  to  bring  his  suit,  whichhe 
did. 

The  judgment  of  the  Oircuit  Court  iwh,  lAsr»> 
fore,  right  and  i$,  aecordingty,  affirmed. 

True  copy.  Tost:   

James  H.  UoKenner.  Olwk,  Si^  Oourti  u.  B. 


CHARLES  H.  ERIPP£IO>0RF,  AvpL,  [276 
«. 

WILLIAM  L.  HYDE  bt  al. 

(Bee  8.  CL,  Bepute*^  ed.,  HUST.) 

Bill  toreatrain  ajtidgmmt—intenmUonhg^ 
not  aparty-^wiew  qfjudgmmt. 

1.  A  bill  filed  oo  tbe  equity  side  of  the  court  to 
reetraln  or  regulate  Jud^meots  or  suits  at  law  In 
tbi?  Fiame  oouru  la  doc  an  oHgliial  suit,  but  supply 
mei^tary  merely  to  the  ortolnal  suit,  out  of  wbloh 
it  tiiiB  aiisen,  and  Is  malntaiDed  without  referenoa 
to  r  ije  citizenship  or  reddenoQ  of  tbe  partlee. 

Where  property  Is  attached  by  prooees  issued 
b>  the  U.  8.  Circuit  Court,  a  person  not  a  part?  to 
the  proceedings  may  intervene  for  the  proteonon 
of  his  riffbts  bypeution  pro  (nt«rvne«uo.-or  bya 
lU'it^  formal  but  dependent  bill  In  equity.  If  neo- 
vea&Tj ;  or  In  a  summary  way,  by  motion  merely, 
supported  by  affidavits;  or,  in  aouonsatlaw.apro* 
ceediDg  In  toe  nature  of  an  lot«rple*der  may  be  or^ 
d(>red  by  the  oourt. 

3,  In  whatever  form,  however,  the  remedy  b  ad- 
miiilBtered,  whether  aooordln?  to  a  procedure  in 
equity  or  at  law,  the  rlshts  of  the  parties  will  be 
rreeerved  and  protected  Sffainst  Judicial  error,  and 
the  Onal  decree  or  Judgment  will  be  reviewable  by 
appeal  or  writoferror,  according  to  the  nature  of 
tbe  esse. 

[No.  1237.] 

Svimitted  Jan.  t,  1884.  Decided  Jan.  S8, 1884. 

APPEAL  from  the  CircuitCourt  of  theUnlted 
States  for  the  District  of  Indiana. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 
Mr.  D.  V.  Bnma.  for  appellant: 
Hint  wpelhmt  in  tlda  case  did  Just  the  thing 
«Ubh  ma  court  in  Buck  v.  QObath,  3  WalL, 
m  (70  U.  6.,  XVra.,  261),  said  might  be  done. 
He  went  voluntarily  before  the  court  in  which 
tiie  proceedings  in  attachment  were  still  pend- 
in^  and  while  the  property  was  still  in  the  cus- 
tody of  the  law  and  under  the  control  of  that 
court,  and  asked  tty  petiUon  that  It  be  released 
from  the  attachment  and  restored  to  his  poa- 
session.  He  also  made  ever^  chdmant  of  the 
property  a  party  to  his  petition,  so  that  they 
might  assert  their  rights  thereto  and  not  be 

NoTB.— TThen  a  judgment  at  low  vOihemjointA 
WUintrnku.  See  note  to  Davis  v.TiUotBon,  41 
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left  to  the  uncertBlnties  of  nich  defoDse  u  tbe 
manbal  might  choose  to  luke,  It  >aed  alone  in 
■n  action  (a  trespass  In  ft  state  court.  Such  a 
•nit  is  ancillary  and  not  original. 

Jf^eeman  v.  Bow,  24  How.,  460  (65  U.  8., 
XVI.,  783);  R  R  Cb.T.  Ohamherlain,  6  Wall., 
748(78  U.  S.,  XYin.,  859);  Sank  v.2Vm*u«, 
16  Wall.,  190  (88  U.  8.,  XXI.,  296);  Davii  r. 
Qray,  16  Wall.,  219  (88  U.  8.,  XXI.,463);Tra(- 
•wv.  Jonf,  18  WaU.,716  (80  U.  8.,  XX,  671); 
C/iriW»na#T.fii«MiU4WaU..82(81U.  8.,XX., 
768);  Neu>  (Meant  Steamadp  Co.,  20  Wall., 
893  (87  U.  8.,  XXn.,  867):  Ji^-eneh  t.  ffav,  22 
WaU.,  253  (89  U.  8.,  XXII..  858);  Banle  t. 
Calh0un,  108  U.  8„  862  (XXVI.,  101);  Min.Od. 
V.  Cb.,  8  WaU.,  688  (69  U.  8..  XVH., 

6841 

Mettrt.  Lew  Walteeeand  A.W.  Hatch, 

for  appelleea: 

ToB  question  presented  Is  as  to  the  extent  of 
the  jurisdiction  of  a  court  of  equity  as  ancillarj 
to  an  action  at  law.  There  is  no  claim  of  an 
equitable  character  In  plaintiff's  tiUe  to  the 
fund.  His  riehts  to  the  property  in  lieu  of 
which  it  is  held,  were  purely  legal.  The  fund 
is  money  and  has  a  special  character;  and  there 
li  no  averment  that  Uie  marshal  la  unahle  to  re- 
qKmd  in  damages  at  law. 

Under  the  statutes  of  Indiana,  which  would 
control  in  any  action  brought  to  recover  the 
possession  of  the  goods  seized  by  the  marshal, 
Krippendorf  could  have  obtained  the  specific 
property  and  also  damages  for  its  detention. 

R.  S.  of  Ind.,  1881,  sec.  1286;  Drake,  Attach., 
■ec.  840;  Ltmtiiain  v.  Fitter,  78  Ind.,  449. 

RepIoTln  was  appellant's  poper  remedy.  An 
action  in  trespass  against  uie  mai-shnl  for  tiie 
wrongful  seizure  would  also  lie.  The  legal  rem- 
edy is  not  only  adequate,  but  the  reliet  at  law 
is  the  very  same  as  the  relief  afforded  by  a  court 
of  equity.  It  is  elementary  that  where  the  le- 
gal remedy  la  adequate  ana  certain,  equity  has 
no  Jurisdiction. 

Appellant's  counsel  attempt  to  break  the  force 
of  this  conclusion  by  insisting  that,  as  the  court 
of  equity  only  supplements  the  proceedings  at 
law,  the  usual  prerequisites  of  original  junsdic- 
tion  need  not  exist.  This  is  true  as  applied  to 
parties,  but  Is  far  from  tnie  if  made  to  govern 
principles.  We  have  selected  from  the  vast 
number  of  cases  on  this  subject  those  similar 
to  that  under  consideration;  and  we  refer  the 
court  to  Buch  authorities,  with  the  ccmviction 
that  this  subject  is  no  longer  a  matter  of  con- 
troversy. 

Miller  t.  Cfrewi,  2  Leigh,  576;  EamUton  v. 
8hre%abury„  4  Raiid.,  427:  Bswyer  v.  Orefgh,  8 
Rand.,25;  AUenY,Fredand,  8  Rand.,  170;  Whit- 
man T.  WiUit,  51  Tex.,  429;  Bm4anon  v.  Jfor- 
riU,  12  tez.,\;Datidmm  r.Beegar,  15  Fla.^71; 
Akin  T.  Davit,  14  Xan.,  145;  Baker  v.  RiM- 
hard,  11  W.Va.,888;  flft-MweBv.  Wtwr,8S  Ark., 
184;  Bheldm  r.  Btoket,  84  J.  Eq.,  87;  Dawet 
T.  Taylor  85  N.  J.  "Eq.,^;  Freeman  y.  Etmen- 
dorfiS  B.eM.Ch.,A7S;0reentMy.Br<ni!n,  Breese, 
194;  Covfifinm  T.  8v)ift,  18  III.,  414:  WincA't 
Ameal,  61  Pa.  424;  Imlay  v.  CarpenUer,  14 
OftL,  173i  JfarOeg  v.  Band.  12  Cal.,  276;  John- 
amr.  Ainft,8lC£nn.,  148;  Waff^ttuY.  Logan, 
8  T.  B.  Mon.,  81;  JSoil  v.  J>ain»,  6  J.  J.  Marsh, 
800;  OujU>!/  r.  BeU,  40  Oa.,  188;  Melndoe  v. 
ffataton,  19  Wis.,  667;  Maa/r,  Uogd,  28  Ind.. 
60;  Leudtv.  Levg^  16  Md.,  86;  OA^pall  T.Gto, 


18 Hd.,  618;£'afRffKm4T.£i(./0Afi,4Yerg,lO7f 
DvpnT.  Waiiam,  6  Jonea,  Eq..  96;  BouM  t. 
SateeU,  5  lied.  Eq.,  858;  Ganttn  r.  AtpUn,  1 
Hadd.,  Ch.,  150;  &vter  t.  Bon,  1  Freon.  Oh. 
(Miss.),  519. 

If  we  understand  counsel's  argument  correct- 
Ij,  be  discriminates  between  the  f?MrMand  the 
final  process  of  law,  so  that  chancery  lurladio* 
tion  in  one  instance  is  ancillary  and  in  the  other 
original.  This  distinction  is  made  in  the  very 
teeUi  of  the  authorities  cited  by  him.  Bmnoek 
T.  Ow.  28How.,  117  (64  U.  S.,  XVL,  486):Ou« 
T.  Canal  Oo.,  24  How.,  257  (65  C,  8.,  XVL. 
685;  ^nJb  T.  t^Aamfrertoin,  and  other  cases  dted 
by  him  were  all  brought  to  restraip  proceed- 
ings upon  final  process;  see,  also,  DeiUch  v. 
msidekaper,  108  U  S.,  494  (XXVX,  857).  In 
Freeman  v.  Hoi\ae  (nfpro),  where  the  doctrine  Is 
stated,  no  such  distinction  wasthouriitof. 

In  all  cases  the  teat  qtplied  ia  thu:  Is  then 
a  certain  and  adequate  remedy  at  law? 

AmxtY.  Myert,  16 How.,  492. 

TaUng  all  the  cases  dted  by  the  appellant  to- 
gether, we  see  nothing  in  them  intrenching 
upon  our  position.  The  law,  as  well  settled^ 
is,  that  to  supplement  proceedtoga  at  law.  equity 
will  not  interfere  in  proper  cases  to  equitabb 
relief;  and  the  teat  is  whether  the  remedy  at 
law  is  adequate  and  certain.  That  Krippendorf . 
upon  the  facts  stated  in  his  hfll,  has  such  rem- 
edy at  law,  is  not  an  open  question  in  this  court 

See,  Buck  v.  ColbaUi,  8  Wall.,  846  (70  U.  S., 
XVin„  361),  and  Sharpe  T.  i>cyJ<  m  U.  S., 
686  (XXVI.,  377). 

Mr.  JuiUee  Kfttthaws  delivered  the  opin- 
ion of  the  court: 

This  appeal  is  prosecuted  to  review  a  decree 
dismissing  the  bill  of  the  appellant  for  want  of 
equity.  The  case  made  by  the  bill  is  as  follows: 
in  September,  1883,  two  of  the  defendants, 
partners  as  Hyde  A  Brothers,  brought  an  action 
at  law  in  tiie  Circuit  Court  against  Lewis  O. 
Frey  and  Jacob  C.  Haag,  partners  as  Frey  ft 
Maag,  to  recover  an  amount  alleged  to  be  due 
for  goods  and  merchandise  sold,  and  levied  a 
writ  of  attachment  issued  therein  on  a  stock  of 
goods  In  the  City  of  Indianapolis,  as  the  prop- 
erty of  Frey  &  Maag,  which  was  in  the  posses- 
sion of  the  Bppellant,and  of  which,  at  that  time, 
as  he  alleges,  De  was  owner.  The  proper^  was 
appraised  as  requirod  by  the  atatutea  of  Inmana» 
and  Its  value  returned  at  the  sum  of  818,165.64. 
The  goods  were  returned  to  the  appeUant  on 
his  giving  to  the  marshal  a  delivery  bond,  con-  rovi 
ditioned  to  properly  keep  and  take  care  of  the 
property  and  deliver  the  same  to  the  marshal 
on  demand,  or  so  much  thereof  as  might  be  re- 
quired to  be  sold  on  execution  to  satisfy  any 
judgment  which  might  be  recovered  against  the 
defendants  In  the  actlon.or  to  pav  the  appraised 
value  of  the  property,  not  exceedmg  the  amount 
of  the  judgment  and  coats.  The  appellant  was 
made  on  hb  own  motion  a  party  defendant  to 
the  suit  in  order  to  assert  his  title,  but  on  motion 
of  the  plaintiff,  his  name  was  stricken  from  the 
record  without  prejudice  to  his  right  to  enforce 
his  claim  in  some  other  form.  Such  further 

fjceedings  were  then  hsd,  that,  as  provided 
the  statute,  a  large  number  of  the  creditors 
Frey  ft  Maag  came  into  the  attachment  suit 
for  the  purpose  of  obtaining  judgments  and  par- 
ddpating  in  the  distribution  <A  ue  fund  arising 
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fn»D  the  nle  of  the  attached  propertr.  Judg- 
noit  was  sabsequentlT  rendered  theran  Id  favor 
of  the  original  plaintuEi,  and  of  these  several 
creditors  respectiTely.  and  it  was  ordered  that 
the  attached  property,be  sold  hj  the  marshal  for 
the  satisfaction  thereoL  The  appellant,  as  re- 
quired hy  the  condition  of  bis  bond,  not  being 
able  to  return  the  spedflc  property  attached^ 
paid  to  the  mivwhwl  the  full  amount  of  its  ap> 

£ raised  y&lua.  He  thereupon,  the  moner  being 
k  Um  mushal's  hands,  undistributed,  filed  this 
fatll,  to  which  all  (he  paitiea  In  the  attachment 
mm,  and  the  marshal,  are  made  defendants, 
pimylng  that  the  marshal  be  restrained  from 
paying  the  said  fund,  or  any  part  thereof,  to 
the  cradltors  In  the  attachment  suit,  and  that 
the  same  be  adjudged  to  belong  to  the  appel- 
lant, and  paid  to  hun  acoordlniqr. 

It  is  alleged  that  all  the  attachment  creditors 
are  non-residents  of  the  State  of  Indiana;  but  It 
does  not  appear  from  the  record  what  Is  the 
citizenship  of  any  of  the  parties  to  the  bllL 

The  ground  oi  the  decree  of  the  circuit  court 
was  that  the  appelant  had  a  plain  and  adequate 
remedy  at  law. 

According  to  the  law  of  Indiana,  the  giving 
of  Uie  d^veiy  bond  did  not  devest  the  Uen  of 
[gS0]  the  attachment  upon  the  goods,  which  remained. 
In  contem[dation  of  law,  In  the  possession  oi 
the  ofBcer;  Ocut  v.  WiUiamt,  46  Ind.,  268;  so 
that  if  the  proceedings  had  been  in  the  state 
court,  the  appellant,  while  the  goods  remain^ 
I'n  tpeeie,  on  demand  and  refusal  of  a  return  of 
the  property  to  him  by  the  officer,  might  have 
maintained  an  action  of  replevin  on  proof  of 
title.    Louthain  v.  FiUer,  78  Ind.,  UQ. 

Having  disposed  of  the  goods,  so  that  be 
could  not  return  them  in  tpeeie,  it  would  seem 
that  no  action  of  replevin  could  thereafter  be 
brought  aud,  on  general  principles,  he  could 
not  set  up  his  ownership  as  a  def  ense  to  an  action 
on  the  bond.  Drake,  Attach.,  sec.  840.  Under 
the  practice  in  Indiana  he  would  not  be  po*- 
mitted  to  become  a  party  to  the  suit  in  order  to 
have  his  title  there  aetermined.  JH^ur  v.  Oil- 
pin,  SO  Ind.,  68.  And,  accordingly,  in  the  at- 
tacbmeot  suit  of  Hvde  Brothers  against  Frey  & 
Haag,  as  stated  In  the  bill,  the  appel]ant,baving 
been  at  first  made  a  party  on  his  own  motion, 
was  subsequenUy  dismissed  from  It.  Payment 
of  the  apprised  value  of  the  attached  proper^ 
to  the  mmhal,  which,  by  the  terms  of  the  d»> 
livery  bond.he  was  bound  to  make,it  can  hardly 
be  Insisted  deprived  him  of  his  title  to  the  goo<u 
and  their  proceeds.  Without  giving  the  de- 
livery bond,  it  is  true,  the  owner  could  have 
brought  suit  against  the  marshal  for  trespass, 
although  that  would  not  in  all  cases  furnish  an 
adequate  remedy  by  giving  damages  for  the 
value  of  the  propernr  taken.  Waiaon  v.  Suther- 
land, 5  Wall.,  74  pa  U.  S.,  XVm..  680], 

The  only  legal  remedy  which  can  be  said  to 
be  adequate  for  the  purpose  of  protecting  and 
preserving  his  rij^t  to  the  possession  of  his 
property,  was  an  action  of  replevin.  Of  this 
remedy  at  law  in  the  state  court  he  was  deprived, 
by  the  fact  that  the  proceedings  in  attachment 
were  pending  in  a  court  of  the  United  States, 
becmuw  the  proper^  attached,  being  in  the 
hands  of  the  marshal.  Is  regarded  as  in  the  cus- 
tody of  the  court.  This  was  the  pointdedded 
In  Frmnan  t.  i&iw,  84  How.,  460  [66  U.  8.. 
XVL,  74ft}.  the  dooMne  of  which  must  be  CQn- 
110  U.  & 


ddered  aa  fully  and  firmly  established  in  this 
court.  Li  meeting  the  objections  made  in  argn^ 
ment  to  thecondudon  of  the  court  in  that  case. 
Mr.  Jtutiee  Nelson,  delivering  ita  opinion,  used 
the  following  language: 

"Another  mJsapprehenslon  under  which  the  [28! 
defendant  in  error  labors  and  into  which  the 
court  below  fell,  was  in  respect  to  the  appropriata 
remedy  of  the  plalntlfta  In  tiie  replenn  suitfo 
the  grievance  complained  of.  It  was  supposed 
that  they  were  utterly  remediless  in  the  Federal 
Courts,  loasmach  as  both  parties  were  citizens 
of  Massachusetts.  But  those  familiar  with  the 
practice  of  the  Federal  Courts  have  found  no 
difBcultv  in  applying  a  remedy,  and  one  much 
more  effectual  tlian  replevin,  and  more  consist- 
ent with  tiie  order  and  uannony  of  judicial  pro- 
ceedings,  aa  may  be  seen  by  mfermice  to  th» 
following  cases:  Pennodt  v.  Ooe,  28  How..  117 
164  U.  S:.  XVI..  4861;  Out  r.  Oanat  Oo.  [feU. 
B.,  XVI.,  685];  Clarkt  v.  MaViCXD^m,  18  Pet., 
164 :  Dunn  v.  Clarke,  8  Id.,  1;  [Logon  T.  Pat- 
rick], 6  Cranch,  286. 

The  principle  Is  that  a  bill  filed  on  the  equl^ 
side  of  the  court  to  restrain  or  regulate  judg> 
ments  or  suits  at  law  in  the  same  court  and 
thereby  prevent  injustice  or  an  Inequitable  ad- 
vantage under  metne  or  final  process,  is  not  an 
original  suit  but  andllary  and  dependent,  sup- 
plementary merely  to  an  origiual  salt  out  of 
which  it  liad  arisen  uid  is  maintained  without 
reference  to  the  citizenship  or  residence  of  the 
parties. 

The  case  in  8  Pet.,  1,  which  was  among  the 
first  which  came  before  the  court,  deserves, 
perhaps,  a  word  of  explanation.  It  would  seem, 
from  a  remark  in  the  opinion,  that  the  power 
of  the  court  upon  the  bill  was  limited  to  a  case 
between  the  parties  to  the  original  suit.  This 
was  probably  not  Intended,  as  aov  party  may 
file  the  bill,  whose  interests  are  affected  oy  tha 
suit  at  law." 

It  has  been  sometimes  said  that  this  state- 
ment was  ciriter  dtetent,  and  not  to  be  treated 
as  the  law  of  the  case;  but  it  was,  In  point  at 
fact,  a  substantial  part  of  the  argument  in  buj^ 
port  of  the  judgment  and,  on  consideration, 
we  feel  bound  to  confirm  It  In  subBtance  as  log- 
ically necessary  to  It  For  if  we  afiOrm,  as  that 
decision  does,  the  exclusive  right  of  the  circuit 
court  in  such  a  case  to  maintain  the  custody  of 
property,  seized  and  held  under  its  process  1^ 
its  oScers  and  thus  to  take  from  owners,  wrong- 
fully deprived  of  possession,  the  ordinaiy  means 
of  redress  by  suits  for  restitution  in  state  courts, 
where  anyone  may  sue,  without  regard  to  cit- 
izenship, It  is  but  common  justice  to  furnish 
them  with  an  equal  and  adequate  remedy  in  the 
court  itself  which  maintains  control  of  the  projh 
erty;  and,  as  this  may  not  be  done  by  orijadnal  [88) 
smts,  on  account  of  the  nature  of  the  junsdio- 
tion  as  limited  by  differences  of  citizenship.  It 
can  only  be  accomplished  by  the  exercise  of  the 
inherent  and  equitable  powers  of  the  court  in 
auxiliary  and  dependent  proceedings  incidental 
to  the  cause  in  which  tiie  property  Is  hold,  so 
as  to  give  to  the  claimant,  from  whose  poue» 
slon  it  has  been  taka^  the  opportunity  to  assert 
and  enforce  his  ririit.  And  this  juiudlction  Is 
well  defined  JiuMm  Nelson,  In  the  state- 

ment quoted,  as  arising  out  of  the  inherent 
power  of  every  court  in  justice  to  coutrol  Its 
own  process  so  as  to  prevent  and  redress  wrong. 
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This  principle  was  Illustrated  and  applied  In 
the  case  of  Bank  t.  TumbuU,  16  WalL,  190(88 
V.  &.,  XXT..  396],  There,  under  a  statute  of 
^Hniula,  the  claimant  of  property  taken  In  ez- 
ecuuon  upon  a  judgment  rendered  against  an- 
other, gave  to  the  sheriff  a  suspending  and  forth- 
coming bond,  which  stayed  the  sale  and  main- 
tained nis  possession  of  the  property  until  the 
title  could  t>e  determined  by  a  statutory  intei^ 
pleader.  This  issue  having  been  properly  di- 
lected  in  the  state  court  between  parties  who 
were  citizens  of  different  States,  a  petition  was 
Died  for  Its  removal  to  the  Circidt  Court  of  the 
United  States,  under  the  Removal  Act  of  March 
i,  1867.  The  order  of  removal  was  reversed  by 
Ibis  court  on  the  ground  that  the  suit  "  Was 
merely  auxiUaiy  to  the  original  action,  a  graft 
UNHi  It,  and  not  an  Indepoident  and  separate 
litigation:"  that  "It  was  provided  to  enable  the 
court  to  determine  whether  its  process  had,  as 
was  claimed,  been  misapplied,  and  what  right 
and  justice  required  should  be  done  touching 
the  property  in  the  bands  of  its  officers.  It  was 
Intendcn  to  enable  the  court,  the  plaintiff  In  the 
original  action,  and  the  claimant  to  reach  the 
Anal  and  proper  result  by  a  process  at  once 
ipeedy.  Informal  and  iDexj)endTe." 

Ho  cme,  even  in  equity,  is  entitled  to  be  made 
or  to  become  a  party  to  the  suit  unless  he  has 
an  interest  in  its  object  (Calvert,  Parties,  18); 
yet  it  Is  the  common  practice  of  the  court  to 
permit  strangers  to  the  litigation,  claiming  an 
mterest  in  its  subject-matter,  to  intervene  on 
aa-i  *^  *>™  behOt  to  assert  their  titles.  "When 
»83]  anr  person,"  says  Mr.  Daniell  (Ch.  Pr.,  ch. 
XXVI.,  sec.  7.  p.  1057),  "claims  to  be  entitled 
to  an  estate  or  other  property  sequestered, 
whether  by  mortgage  or  judgment,  lease  or 
otherwise,  or  has  a  title  panunount  to  the  ser)- 
oeetration,  he  should  apply  to  the  court  to  di- 
rect an  Incjuiry  whether  the  applicant  has  any 
and  what  mterest  in  the  property  sequestered. 
This  inquiiy  Is  called  an  examination  inter' 
m$  tuo;  and  an  order  for  such  an  examination 
mi^  be  obtained  by  a  party  Interested,  as  well 
where  the  property  cm^ts  of  goods  and  chat- 
tels or  penonalty,  as  where  it  is  real  estate. 
Thus,  In  Martin  t.  Willit,  1  Fowl.  Ex.  Pr., 
160,  a  person  claiming  titie  to  goods  seized  ud- 
der  a  sequestration,  obtained  an  order  for  an  ex- 
■mfnation  prv  interretae  mo,  and  in  the  mean- 
time that  the  goods  ml^  be  restored  to  him 
on  his  giving  security."  The  same  practice  pre- 
vails in  cases  where  property  Is  put  into  the 
hands  of  a  receiver.  Dan.Ch.'Pr.,ch.XXXIX., 
■ec  4,  p.  1744.  The  groimda  of  this  procedure 
an  the  duty  of  the  court  to  prevent  its  process 
bun  being  abused  to  the  Injury  of  thud  per- 
sons, and  to  protect  Its  officers  and  Its  own  cub- 
tody  of  proper^  In  their  posseolon,  so  as  to 
derond  and  preserve  Its  jurisdiction,  fbr  no  one 
li  allowed  to  question  or  disturb  that  poueesion 
except  by  leave  of  the  court. 

8o  the  equitable  powers  of  courts  of  law  over 
their  own  process  to  prevent  abuse,  oppression 
and  iDjustice  are  Inherent  and  equally  extensive 
vttA.  efficient,  as  is  also  their  power  to  protect 
tiudr  own  jnriadicticHi  and  offlcera  in  the  posses- 
ricm  of  proper^  that  Is  in  the  custody  of  the 
tor.  SiUky.  Oolbath,  8  Wall..  884  [TO  U.  B., 
XV ill.,  8S7];  Bagan  v.  Luau,  10  Pet,  400; 
nd  when  In  the  exercise  of  that  powo'  ft  be- 
comes necesssiy  to  fraUd  to  strangers  to  the 
Ids 


action  the  resort  to  the  ordinary  remedies  of  tha 
law  for  the  restoration  of  property  in  that  dt- 
uatioD,  as  happens  when  otherwisb  conflicts  of 
jurisdiction  must  arise  between  courts  of  the 
TTnlted  States  and  of  the  several  States,  the  very 
circumstance  appears  which  oives  the  party  a 
titie  to  an  equitaole  remedy,  because  he  is  d^ 
prived  of  a  plain  and  adequate  remedy  at  law; 
and  the  question  of  citizenship,  which  might 
become  material  as  an  element  of  jurisdlcaon 
In  a  court  of  the  United  States  when  the  pro- 
ceeding is  pending  In  It,  Is  obviated  by  treating 
the  Intervention  of  the  stranger  to  the  action  in  t*0ftJ 
his  own  interest,  as  what  Mr.  Jtutiee  Story  calls, 
in  Clarke  v.  Matheioton,  IS  Pet,  164-172,  ade- 
pendent  bill. 

In  the  original  action  of  Hyde  Brothers 
against  "Etej  and  Maag,  In  which  the  attach- 
ment was  issued  and  levied,  the  jurisdiction  of 
the  circuit  court  attached  by  reason  the  cit- 
Izensbip  of  the  parties.  But  the  Statute  of  In- 
diana granting  and  regulating  the  process  of 
attachment,  provides,  sec.  043,  R.  S.  of  1881, 
that  after  the  Institution  of  the  suit  and  at  any 
time  before  final  Judgment,  any  creditor  of  .the 
defendant  may  file  and  prove  his  claim,  with 
the  right  to  puiidpt^  in  the  distribution  of  the 
proceeds  of  the  attached  property.  In  the  pres- 
ent case  that  actually  took  place,and  it  is  shown, 
on  the  face  of  the  bill,  that  a  large  number  of 
IKrsons,  as  to  whom  It  Is  not  stated,  that  they 
were  citizens  of  other  Stales,  competent  to  bring 
an  original  action  in  the  circuit  court,  and  as  to 
whom  it  does  affirmatively  appear,  that  the  judg- 
ments upon  their  claims  in  their  favor  are  less 
than  the  jurisdictional  sum  of  $600,  neverthe- 
less, filed  their  claims,  obtained  judgments,  and 
will  be  entitled  on  distribution  to  divide  with 
the  plaintiff  and  among  themselves  the  mon^ 

{)aid  into  court  bv  the  appellant  So  that,  un- 
ess  he  is  allowed  to  intervene  by  hio  present 
bill  to  stay  the  distribution  of  the  fund,  which, 
by  the  demurrer.  Is  admitted  to  be  his  own,  the 
anomaly  will  be  presented.  In  judicial  proceed- 
ings, of  an  award,  dividing  property  among 
claimants,  from  which  the  only  person  exclud- 
ed is  the  one  whose  sole  and  paramount  title  Is 
confessed;  and  he  will  be  compelled  to  stand 
idly  by  to  witness  the  dissipation  of  his  prop- 
erty into  many  unknown  hands,  by  a  court,  to 
whose  jurisdiction  he  has  submitted  himself 
from  the  bec^niog,  and  which  now  remits  him 
to  an  action  for  damages  against  Its  own  officer 
who  has  simply  acted  under  Its  order. 

This  court  has  uniformly  resisted  the  tend- 
ency to  confuse  the  boundaries  of  law  and 
equity  In  its  procedure,  and  maintained  the 
dutinction  between  the  two  systems,  so  deeply 
Imbedded  in  our  Jurisprudence;  and  in  the  pres- 
ent instance,  is  not  to  oe  coDsldered  as  d^Mut- 
Ing  from  the  consistent  course  of  precedents  in 
which  that  distinction  has  been  maintained. 
The  bill  in  this  case  is  not  to  be  treated  as  an 
origin^  bill  in  equity,  for,  as  such,  it  could  not  1**51 
be  maintained.  It  is  altogether  ancillary  to  the 
principal  action  at  law  In  which  the  attachment 
usued,  and  should  be  reearded  as  merely  a  pe- 
tition in  that  cause,  or  dependent  upon  it  uid 
connected  with  It,  as  a  petition  pro  interm$  fuo, 
or  of  intervention  In  an  equity  or  an  admiral^ 
suit,  asserting  a  claim  to  proper^  or  a  fund  In 
court,  the  subject  of  the  litigation,  which,  ow- 
ing to  the  peculiar  rdations  between  the  courts 
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cC  the  StatM  ind  of  the  United  States,  la  s 
necessary  reaort  to  prevent  a  failure  of  Justice, 
and  famishes  In  such  cases  a  certain,  adequate 
and  complete  remedy  against  iojurioua  abuses 
of  the  proeeai  of  toe  court,  by  supplying  a 
means,  to  the  principal  suit,  of  trying  the  title 
tovm^taty  in  the  custody  of  the  law. 

The  character  of  the  bill  as  related  to  tliejraln- 
dpal  cue  la  well  explained  in  Minnetota  Gb.  t. 

St,  Awl  <h.,  9  Wan.,  6oe-«88  [690.  a,  xvn., 

88^606],  where  It  Is  stated  "That  the  question 
la  not  whether  the  proceeding  Is  supplemental 
and  andlla^,  or  is  independent  and  original  in 
the  sense  ox  the  rules  of  equity  pleading,  but 
whether  It  ia  supplemental  and  andUarr,  or  is 
to  be  considered  entirely  new  and  original.in  the 
sense  which  this  court  has  sanctioned,  with  refer- 
ence to  the  line  which  dlvidea  the  jurisdiction  of 
th«  Fedcoil  Cknirts  fSrom  that  of  the  state  courts. 
No  one,  for  instance,  would  hesitate  to  say,  that 
according  to  the  ^glish  chancery  practice  a 
bill  to  enjoin  a  judgment  at  law  Is  an  orig^^ 
bill  to  the  chancery  sense  of  the  word.  Yet, 
this  court  has  decided  many  times  that  when  a 
bill  is  filed  In  the  circuit  court  to  enjoin  a  judg- 
ment of  that  court  it  is  not  to  be  considered  as 
an  oridnal  bill,  but  as  a  continuation  of  the 
proceeding  at  law ;  H>  much  so  that  the  court 
will  proceed  In  the  injunction  suit  without 
actual  service  of  subpcsna  on  the  defendant,and 
though  he  be  a  citizen  of  another  State,  if  be 
were  a  party  to  the  judgment."  And  in  speak- 
ing of  the  application  of  the  principle  to  the 
case  then  bef^it,  the  court,  J».  Jv^ce  Uiller 
deUveriog  its  o^nlon,  continued: 

"  The'  case  before  us  is  analogous.  An  un- 
[1190]  just  adTaotage  has  been  obtained  by  one  party 
oTer  another  by  a  perversion  and  abuse  of  the 
orders  of  the  court,  and  the  party  injured  comes 
now  to  tbe  same  court  to  have  this  abuse  correct- 
ed, and  to  carry  into  effect  the  real  intention  and 
flecree  of  the  court,  and  that  while  the  property, 
which  ia  the  rabject  of  the  contest,  la  stUl  within 
the  centred  of  tbe  court  and  subtect  to  Its  order." 

The  qoestion  was  discussed  m  Fan  JTtmfen  v. 
Morton,  99  U.  S.,  878  [XXT.,  468],  where  the 
court  pointed  outthe  modeof  reconciling  the  dis- 
tinction between  original  le^  and  equitable 
rights  and  remedies,  as  administered  In  the 
courts  <rf  the  United  States,  and  ancillary  pro- 
ceedings to  restrain  and  control  their  process. 
Reforimg  to  the  statutory  injunction  eiTen  1^ 
the  law  St  Louisiana  to  restrain  "the  sheriff  in 
the  execution  of  a  judgment"  when  "he  has 
seized  property  not  belonging  to  the  defendant, 
and  insists  on  selling  the  same,  disregtmiing  tbe 
opposition  of  him  who  alleges  that  he  is  the 
real  owner,"  Mr.  Jv^iee  HiQer,  ddivering  the 
oi^onof  theoourtpSald:  "Now  this  obviously 
lefera  to  the  contnd  of  the  court  over  its  own 
crfBcer.ln  the  execution  of  its  own  writs,  and  is  as 
applicable  to  other  misconduct  of  that  officer 
in  the  execution  of  his  official  duties,  as  in 
cases  of  seizures  of  proper^not  liable  under 
an  execution  In  his  bands.  The  remedy  needs 
no  formal  chancery  proceeding,  but  a  petition 
or  motion,  with  notice  to  the  sheriff,  is  not  only 
•U  that  is  required,  but  is  the  most  speedy  and 
•tmroprlate  mode  of  obtaining  relief.  This  re- 
ifei  does  not  depend  upon  any  inadequacy  of 
an  action  for  dama^  or  by  sequcstranon.  It 
la  a  short,  aummary  [nvcoemng  before  the  court 
wider  whoaa  aathmity  the  <^cer  ia  acting,give8 
110  U.  8, 


speedy  relief  and  la  very  analogous  to  the  sta^ 
utory  remedy  given  In  many  of  the  Western 
States  in  simllarcases  to  try  the  right  of  proper^ 
at  the  instance  of  the  party  whose  prepay  u 
wrongfully  seized," 

It  is  in  this  light,  we  think,  that  the  court  be> 
low  should  have  regarded  tbe  present  bill,  not 
as  an  original  bill  Invoking  the  general  juris- 
diction 01  the  court  In  equi^,  but  as  an  ancil- 
lary and  dependent  bill,  equivsJent  in  effect  and 
purpose  to  a  iwtltion  In  the  attachment  proceed- 
ing itself ,  incident  to  and  dependent  upon  it 

The  form  ot  the  proceeding,  indeed,  must  be  [C81 
determined  br  the  circumstwces  of  the  case. 
If  the  orij^nal  cause.  In  which  tiie  process  has 
issued,  or  the  property  or  fund  ia  held,  is  In 
equl^,  the  intervention  will  be  by  petition  pro 
intnvue  wo,  or  by  a  more  formal  but  6ep&idi- 
ent  bill  In  equity.  If  necessary.  Relief,  either 
in  a  suit  in  equity,  or  an  action  at  law  may 
properly  be  given.  In  some  cases,  In  a  summary 
way,  by  motion  merely  supported  by  affidavits. 
In  actions  at  law,  where  goods  have  been  taken 
in  execution  after  Judgment,  or  upon  attach- 
ment before,  a  proceeding  in  the  nature  of  an 
interpleader  might  be  appropriately  ordered  1^ 
the  court,  such  as  was  given  in  the  Engllut 
orectice  to  the  officer  by  the  Statute  of  1  A  9 
WUl.,  4,  ch.  68;  3  Lush,  Pr.  by  Dixon,  777j 
and  in  that  the  respective  rights  of  the  claim- 
ants to  the  property  could  generally  be  tried  as 
In  an  action  at  law  by  a  jury,  upon  a  fomoal 
Issue  framed  for  that  purpose,  or  with  the  con- 
sent of  the  parties  by  the  court;  or,  if  the  claim 
was  such  aa  that  it  could  be  determined  ool/ 
upon  principles  of  equity,  aa  administered  in 
courts  of  that  general  jurisdiction,  it  would  be 
proper  to  provide  relief  upon  a  bill  of  that 
nature,  filed  for  that  purpose.  If  the  statutes 
of  the  State  contained  provisions  regulating 
trials  of  the  right  of  property  in  such  cases,  it 
miffht  be  most  convenient  to  make  them  a  part 
of  the  inactice  of  ttie  court,  aa  contemplated  by 
sections  91<  BIS,  916  of  the  Revised  Statutes. 
In  whatever  form,  however,  tbe  remedy  is  ad- 
ministered, whetber  aax>rding  to  a  procedure 
in  equity  or  at  law,  the  rights  of  the  parties 
will  be  preserved  and  protected  against  judicial 
error,  and  the  final  decree  or  ju<^ment  will  be 
reviewable,  by  appeal  or  writ  of  error,  accorcU 
ing  to  the  nature  of  the  case. 

For  the  reawns  ^ven,  we  are  of  opinion  that 
the  circuit  court  should  have  overruled  the  d^ 
murrer  to  the  bill,  and  required  the  parties  to 
try  the  Issue  tendered  by  the  appellant.  Tbe 
decree  dismissing  the  bul  is,  accordingly,  re- 
versed and  the  cause  remanded  with  direction 
to  take  such  further  proceeding  therein,  in  con- 
formity with  this  opinion,  as  juatlce  ana  equity 
require. 

Itiiaeeordingly  to  ordered, 

Tnieoop7.  Test: 

James  U.  If  oKeoner,  Clerk,  Bup.  Court,  U.  S. 
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JOHN  W.  GABRETT  bt  Um„  Ooputnen  w 
BOHBBT  Gabbbtt  A  Sou. 

(Bee  a  a,  B«portar*B  ed^nSHHS.) 

Dtfendanft  denial  vihtn  (xmdutit>6—one  taking 
bond*  aa  eoUaterat  teeurity,  it  a  purOuuerfor 
wdue—oMifftua  in  bankrvpt^,  du^  ^— uAm 
liaHe  a*  ttoekheiatr*-gvarantor,  tsAn  wt  90 

Hable. 

1.  Where  the  antven  and  depostttoni  of  the  d^ 
f  endantg  deoTliig  all  knowledge  or  DoUoe  of  certain 
facts  aland  uncontnidloted  bj  rot  erldenoe,  direct 
or  olrouDutantlaL  In  the  record,  foe  truth  ot  their 
denial  tnuatbewwn  tut  an  estabUflhed  taot  in  the 
case. 

2.  One  who  take*  bonda  aa  oollatenl  aeourlty  for 

a  ralld  debt  for  which  he  holda  do  other  seoorllT, 
and  which  the  bonds  fall  short  of  securing,  liapur- 
chaeer  for  value,  and  la  entitled  to  alt  the  rights  of 
a  bona  JIde  holder  for  value,  among  whioh  Is  the 
right  to  enforce  v^ymeat  from  the  stockholders  of 
the  companr  which  Issued  them. 

8.  Aesfgoeea  In  bankruptcy  are  not  bound  to  ao- 
oept  propertr  of  an  onerous  or  unprofitable  char* 
aeter, 

4.  Where  the  assignees  In  bankruptcy  of  a  bolder 
of  stock  of  a  company  never  accepted  the  stock 
and  never  coceented  to  become  stockholders  in  the 
oompanr*  neither  they  nor  theaaseta  of  the  bank- 
rupt In  umr  hands  are  subject  to  thelndlvldual  Ua- 
biO^  of  stockholders  for  tifie  debts  of  tbe  ootpora- 
tlon. 

6.  One- who,  iit  tVin.?iil!?ratl"'ii  ■'•f  bf^ndfl  of  b  tiDnn- 
panv,  transfcriL<i  to  him  by  tu^ihiu^  in  bankrupt 
oy,  milemblfleLl  inein  itKam^t  aiiy  UobllLty -wlifcb 
iDl^bt  nttacb  to  them  oahaldoiv  of  the  BCO<-k  the 
cuiBpaiiy,  Is  not  suhject  to  liability  as  a  Btuckhtjlrler 
when  auoh  aarifOMB  ace  not,  ana  Is  not  thereby 

tbe-  su>ti]EnoiiHH'orinBiMnuinny  foraonDt  aue  to 

him. 

[Nos.  110,  ill.] 
ArgvedJan.  26, 17, 1884.  Decided  Jan.  tS,  I884. 

APPEALS  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Rhode  Island. 
The  history  and  facto  fully  appear  in  the 

Statement  of  the  case  by  Mr.  Juttice  Woods: 
The  American  File  Company  is  a  masuf  act- 
urlog  Corporation  created  by  a  spedal  Act  of 
the  C^slature  of  Rhode  Island,  passed  In  May, 
1868.  and  carrying  on  Its  business  in  the  Town 
of  Lincoln,  in  that  State.  The  Company  pur- 
chased a  patent  under  which  the  manufacture 
of  flies  had  before  been  carried  on  In  the  City 
of  Baltimore,  and  the  persons,  among  them  one 
Allan  A.  Chapman,  who  sold  the  patent,  took 
nearly  half  the  stock  of  the  Company. 

The  bnsineBS  of  the  Company  was  carried  on 
at  a  loss.  About  the  beginning  of  the  year  1870 
It  owed  a  large  sum  of  money,  which  was  evi- 
denced by  promisBorr  notes  of  the  Company, 
indorsed  by  the  stockholders  in  Rhode  Island, 
and  Chapman  and  other  stockholders  in  Balti- 
more— all  the  stockholders  beinf  under  the  Stat- 
utes of  Rhode  Island  indlTlduaUy  liable  f  ot  the 
debts  of  the  Company  by  reason  of  its  omission 
[2891  ^  certain  statements  respecting  its  buraness 
In  Uie  oEBce  of  the  clerk  of  the  town.  In  this 
state  of  its  affairs  the  Company  resolved  to  Is- 
sue Its  bonds,  to  be  secured  by  a  mortgage  on 
all  Its  property,  real  and  personal.  They  were 
to  be  offered  to  the  stockholders  in  proportion 
to  the  stock  held  Inr  them,  and  such  as  were  not 
taken  wen  to  be  dupoaed  of  In  "  the  order  of 
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^ftdicantt."  The  bonds  wen  issued  aocordln^ 
It.  Th«y  were  payaUe  to  bearer  fire  years  aftar 
JanuaiT  1, 18TO. 

The  Donds  for  Chapman  and  the  other  Balti- 
more stockholdeis,fOT  which  Cbftpman  had  sub* 
scribed,  were  sent  to  him  and  charged  against 
him  on  the  books  of  the  Compaiqr^aaa  the  D<»da 
were  paid  f  or  by  blm  by  Uw  mznndsr  of  ft  Ilka 
amoimt  of  the  promiBsory  notesof  theOompany. 
The  notes  sosurrendezed  were  the  property  of 
the  firm  of  Kirkland,  Ohaae  &  Company,  mer- 
chants of  the  dty  of  Baltimore,  of  which  Chap- 
man was  a  member.  Some  of  the  Baltimore 
stockholdeors  refused  to  subscribe  f ot  the  bonds, 
and  their  share  of  them  was  taken  by  Chapman 
or  his  firm. 

The  Arm  of  Klzkland,  Chase  ft  Company,  on 
Hay  2, 1878,  hOTrowed  of  the  firm  of  Robert 
Oarrett  ft  Sons,  banken  of  tbe  same  dty, 
$50,000,  and  pledged  as  securi^  therefOT  cer- 
tain promissory  notes  which  were  afterwards, 
on  May  28,  withdrawn  and  a  cargo  of  g 
stored  in  a  warehouse  in  BalUmore,  was  {dc 
in  lieu  thereof  and  the  warehouse  receipt 
posited  wlthOanett&Sons.  Be8idesthe|G<),000, 
Eirkland,  Cluae  ft  Co.  at  this  time  owed  Gar- 
rett  &  Sons  more  than  |C00,O0O,  and  It  was  the 
agreement  between  them  that  all  securities 
pledged  were  to  be  held,  not  only  for  the  nieciflo 
loan  for  which  they  were  pledged,  but  tot  the 
general  balance  doe  from  the  pledgers  to  the 
pledgees. 

On  September  12, 1873,  Klrkhind,  Chase  ft 
Co.  failed,  and  Uie  firm  and  each  of  its  members 
were  subsequently  adjudicated  bankrupts,  and 
their  propwty,  copaitnerstiip  and  inmvidual, 
was  assigned  for  the  benefit  of  their  creditors. 

On  the  day  of  tbe  failure.  Chapman  informed 
Garrett  &  Sons  that  on  Hay  80  Eirkland,  Chase 
ft  Co.  had  withdrawn  and  sold  the  cargo  of  su^ 
gar  pledged  as  securi^  for  the  loan  of  150,000^ 
and  that  tKmds  of  the  American  File  Company  L^VO] 
to  the  amount  of  $81,600  had  been  substituted 
thnef  or,  and  handed  to  his  son  previous  to  Sep- 
tember 12  to  be  delivered  to  them.  On  Septem- 
ber 12  the  bonds  were  delivered  into  the  man- 
ual possession  of  Oarrett  ft  Sons  in  lieu  of  the 
caxgo  of  sugar  so  withdrawn  and  sold, 

liie  assignees  in  bankruptcy  of  KliUand, 
Chase  ft  Co.  disputed  the  Utle  of  Garrett  ft 
Sons  to  these  bonds  and  some  other  securities, 
on  the  ground  that  their  transfer  was  a  fraudu- 
lent preference.  The  assignees  and  Oarrett  ft 
Sons  settled  all  their  controversies  growing  out 
of  the  bankruptcy  of  Kirldand,  Chase  &  Co.  by 
an  agreement  in  writing  dated  May  4, 187'^ 
wherel^  the  assignees  relinquished  all  didm 
upon  loiB  "coUatenV  of  every  nature,  ot  tbe 
proceeds  thereof,  held  by  Ourett  ft  Sons  on 
the  debts  due  them  by  thebankrupts,and  agreed 
to  pay  Garrett  ft  Sons  $6,000,  amd  the  latter  re- 
IlnquiBhed  all  claim  to  dividends  declared  and 
to  be  declared  on  the  estate  of  Kirkland,  Chase 
ft  Co.  by  the  assignees  ot  their  successors.  The 
settlement  also  contained  this  stipulation: 

"  And  said  Robert  Ganett  ft  Sons  likewise 
further  agree,  that  whereas  said  assignees  have 
been  off^d  the  sum  of  flf^  cento  in  the  dol- 
lar for  certain  bonds  of  the  American  Ffle  Com- 
pany (now  held  by  Messrs.  Robert  Garrett  ft 
Sons,  which  were  received  as  collaterals  from 
Messrs.  Kirkland,  Chase  ft  Company),  and  aa 
indemnification  against  kw  OT  damage  of  an/ 
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kind  as  holders  of  certain  stock  of  said  Ameri- 
can FQe  Company,  aa  assignees  of  A.  A.  Chap- 
man and  Kfrkluid,  Chase  &  Compenr,  said 
Robert  Clanett  &  Sons  hereby  agree  to  mdon- 
nitj  the  said  assignees  against  loss  or  damage  of 
any  kind  as  holders  of  the  stock  aforesaid;  and 
In  consideration  of  said  acts  of  said  assignees, 
said  Robert  Garrett&  Sons  do  also  berebv  agree 
to  indemnify  the  said  assignees  and  said  estate 
of  Kirkland,  Chase  &  Company  and  the  estate 
of  A.  A.  Clutpman  against  loss  or  damage  of 
any  Idnd  for  releasing  their  claim  to  the  said 
bonds  of  the  American  File  Company,  now  held 
by  Messrs.  Robert  Qarrett  &  Sons,  and  asree  to 
lK>ld  said  assignees  and  said  estate  harmless  for 
■aid  transfer  and  release." 

Garrett  &  Sons,  on  June  28, 1879,  recovered 
a  judgment  in  the  Supreme  Court  of  the  State 

rMll  0*  I'^ode  bland  against  the  File  Company  on 
the  bonds  transferred  to  them  by  Chapman  or 
the  firm  of  Kirkland,  Chase  &  Company,  for 
the  sum  of  $13S,6U.88;the  princlpsi  and  in- 
terest due  on  the  same.  At  uiat  time,  by  the 
statute  law  of  Rhode  Island,  the  creditors  who 
recovered  a  Judgment  against  a  corporation 
whose  stockholders  were  mdividually  liable  for 
its  debts,  could  take  out  execution  thereon  and 
seize  the  persons  and  proper^  of  the  stockhold- 
ers in  satufacti(m  thoeof,  in  tlie  same  manner 
as  on  executions  issued  against  them  for  their 
individual  debts. 

Before  either  of  the  cases  brought  up  by  these 
^peals  was  commenced,  the  affairs  of  Eirk- 
luid.  Chase  &  Company  had  been  nearly  settled 
and  the  bankrupts  discharged.  After  the  re- 
covery of  the  fu'dgment  Inr  Garrett  &  Sons, 
William  F.Sayles  and  other  Rhode  Island  stock- 
holders, about  November  0,  1876,  filed  a  bill  in 
equity  against  them  in  the  Supreme  Court  of 
lUiode  Island  to  enjoin  them  from  levying  exe- 
cution upon  the  persons  or  property  of  the  com- 
plainants. The  hill  alleged  that  when  the  bonds 
ht  the  Ffl9  Company  were  issued  in  1870,  there 
was  an  agreement  between  the  stockholders  that 
the  bonds  were  to  be  taken  by  them  in  propor- 
tion to  the  stock  which  ttiey  held  respectively, 
and  that  they  were  to  be  a  final  payment  of  the 
debts  of  the  Company,  relieving  the  stockhold- 
ciB  from  liabili^,  and  requiring  the  holders  to 
look  for  payment  of  their  bonds  to  the  property 
which  was  mort^ged  to  secure  them,  or  to  the 
property  of  the  Company,  and  not  to  the  indi- 
vidual uabilityof  the  stockholders;  that  Garrett 
A  Sons  had  notice  of  this  a^wment  when  they 
acquired  the  bonds,  and  had  no  better  right  to 
enforce  the  individual  liability  of  tlie  stockhold- 
ers than  Chapman  or  Eirkluid,  Chase  &  Com- 
pany, from  whom  they  derived  title;  and  tiiat 
th^,  Garrett  &  Sons,  had  agreed  to  indemnify 
the  assignees  in  bankruptcy  of  Chapman  and 
Kirkland,  Chase  &  Company,  and  thereby  had 
diadiarged  the  complainants  from  any  liabilitv, 
If  anv  such  existed,  by  reason  of  said  bonds, 
and  tnat  in  equity  and  of  rlaht  their  said  guar- 
anty inured  to  the  benefit  of  the  complainants, 
and  the  court  should  enforce  it  in  that  suit,  and 

■•«£  ]  thereby  avoid  the  circuity  of  action  which  would 
ensue  u  the  complainants  should  call  on  the  as- 
rignees  for  contnbution,  and  th«yon  Garrett  & 
Sons  for  indemnity. 

After  this  cause  was  put  at  Issue  by  the  an- 
swer of  Garrett  &  Sons,  and  by  the  replication 
of  complainants,  it  was  removed  to  the  CIrcalt 
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Court  of  the  United  States  for  the  District  of 
Rhode  Island. 

In  the  year  1877  an  Act  was  passed  by  tha 
Legislature  of  Rhode  Island  taking  away  tlie 
rieut  of  the  Judgment  creditors  of  a  corporation, 
whose  stockbolders  were  individually  liable,  to 
issue  execution  against  them,  and  substituting 
a  bill  in  equity  or  an  action  of  debt  to  enforce 
the  liability  of  the  stockholder. 

In  pursuance  of  this  statute,  Garrett  &  Sons, 
on  April  6,  1878,  filed  their  bill  in  the  United 
States  Circuit  Court  for  the  District  of  Rhode 
Island,  against  the  American  File  Company  and 
all  the  stockbolders  thereof  who  were  citizens 
of  the  State  of  Rhode  Island,  to  enforce  their 
individual  liability  to  pay  the  Judgment  recov- 
ered against  the  Amencan  File  Company. 

The  stockholders  Mainst  whom  thu  liability 
was  sought  to  be  enforced  filed  their  joint  an- 
BWCT  to  the  bill,  in  which  tbey  set  up  by  way  of 
defense  the  same  matters,  in  substance,  as  tb^ 
had  sUegcd  in  their  bill  a^nst  Garrett  &  Sons. 

These  two  cases,  which  mvolved  substantially 
the  same  questions  and  controver8ies,were  heard 
at  the  same  time  and  upon  the  same  evidence. 
Id  the  case  of  Qarrett  v.  Amwiean  FiU  Oo.,  the 
circuit  court  decreed  that  the  defendants  were 
Jointly  and  severally  liable  for  the  payment  <d 
the  judgment  recovered  hv  Garrett  &  Sons 
against  The  American  File  Company,  and  that 
the  complainants  have  and  recover  of  said  stock- 
holders the  sum  of  $165,440.65,  that  being  the 
amount  due  on  the  judgment. 

In  the  case  of  SayUt  v.  Garrett,  the  circuit 
court  dismissed  the  bill.  Appeals  were  taken 
from  both  decrees;  by  the  complainants  in  the 
case  of  Sayle*  v.  Qarrett,  and  in  the  case  of  Oav' 
rett  V.  American  File  Co. ,  by  William  F.  Saylea 
and  other  stockholders  against  whom  the  decree 
was  rendered.  Both  cases  were  argued  together 
in  this  court. 

Metara.  A.  Payne*  Arthur  D.  Payne  and 
OhoM.  Bart,  for  appellants. 

Meam.  John  K.  Cowen,  E.  J.  D.  Crosa 
and  Jamea  TiUinghaat,  for  appellees. 

Mr.  JuaUee  Wooda  delivered  the  opinion  of 
the  court: 

We  shall  consider  the  questions  rused 
these  appeals  as  presented  by  the  record  In  the 
case  of  SnylM  V.  Qarrett. 

The  first  contention  of  the  wpellantsis,  that 
the  bonds  of  the  American  File  Company  Issued 
in  1870  were  taken  by  its  stockholders  in  pro- 
portion substantially  to  the  stock  held  by  them 
respectively,  on  the  agreement  between  them- 
selves that  ^e  bonds  should  extinguish  their 
individu^  liability,  and  the  bondholders  should 
look  to  the  property  mortgaged  to  secure  the 
bonds  and  toe  other  prop^y  of  the  Company 
for  payment,  and  that  Garrett  &  Sons  were 
bound  by  this  agreement. 

If  it  be  concraed,  what  in  our  opinion  the 
record  fails  to  show,  that  the  bonds  were  issued 
on  any  such  understanding,  it  would  remain 
for  the  appellants  to  prove  notice  thereof  to 
Garrett  &  Sons  before  the  title  of  the  latter  to 
the  bonds  could  be  affected  by  It 

The  bill  in  this  case  having  oiarged  that,  when 
Garrett  &  Sons  took  the  bonds  they  had  actual 
notice  of  all  the  circumstances  under  which 
they  were  Issued  to  the  stockholders,  and  of  all 
I  and  lingular  the  rights  and  equltiei  subsisting 
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between  the  itocUuddeTS  of  the  Company  in  re- 
lation thereto,  and  having  called  for  the  answer 
of  defencUmts  under  oath,  the  defendants  an- 
swered Moder  oath  and  aUemd  that  they  took 
tbe  bonds  In  the  oonrse  d  boalneBS,  for  value 
befion  maturity;  BJid  tlut  at  the  time  they  ac- 
quired title  thereto  they  were  ignorant  of  the 
fact  that  Allan  A.  Chapman  was  a  stockholder 
in  the  American  File  Company  and  had  no 
knowledge  or  notice  of  the  manner  or  circum- 
stances  ol  the  ismt  of  said  bonds.  The  testi- 
mony of  each  one  of  the  defendants  was  taken 
by  depoeition,  in  which  they  reiterate  the  de- 
nial of  knowledge  or  notice  contained  In  their 
answers.  The  answers  and  depodtlone  of  the 
defendants  on  this  point  stand  uncontradicted 
1^  any  evidence,  direct  or  circumstantial,  in  the 
record.  The  tnitb  of  their  denial  must,  there- 
fore, be  taken  as  an  established  fact  in  the  case. 
rX94]  I')  therefore,  Garrett  &  Sons,  having  ac- 
quired the  bonds  before  maturitr,  paid  value 
for  them,  they  can  hold  them  imanected  by  any 
equities  between  Allan  A.  Chapman  and  the 
Amertean  File  Otnnpany  or  Its  stockholders. 
The  evidence  in  the  record  shows  beyond  con- 
troversy that  Oarrett  &  Sons  took  the  bonds  as 
collaterel  security  for  a  valid  debt  for  which 
they  held  no  other  security,  and  which  the 
bonds  fell  far  short  of  securUig;  that  after  ap- 
plying these  and  other  assets  to  the  debts  for 
which  they  were  pledeed,  there  remained  due 
to  them  from  Eirkland,  Chase  &  Co.  more  than 
^00,000.  They  were,  therefore,  purchasers  for 
value,  and  are  entiti^  to  all  the  rights  of  Ixma 
fide  holders  for  value,  among  which  is  the  right 
to  enforce  myment  from  the  stockholders  of  the 
American  FUe  Company.  Ari/¥  v.  Tatm,  16 
Pet,  1:  Oatetr.  Mt.  Bk.,  lOOU.S,,  2S9i^XV., 
S80];  kB.€k,v.  Jfat.  J9St.l08U.8.,  14  [XXVL, 
611. 

But  the  ^ipellants  Instst,  and  this  Is  their 
second  contentkm,  that,  conceding  Garrett  & 
Bona  to  be  bona  fide  holders  of  the  bonds  for 
value,  without  notice  of  any  equities  or  defenses 
as  against  the  first  bolders,they  have,  neverthe- 
less, lost  their  right  to  enjorce  the  individual 
liabili^  of  the  stockholders  by  reason  of  the 
agreement  between  them  and  the  assignees  of 
Chapman,  whereby  they  assumed  the  liability 
of  stockholders  and  made  themselves  liable 
through  the  assignees  to  contribute  to  theotiier 
stockholdera  the  money  which  they  might  col- 
lect from  them  on  the  bonds  of  the  Company. 

It  is  clear  that  Garrett&  Sons  did  not  by  this 
omtract  agree  to  become  stockholders  of  tbe 
Corporation  or  to  Indemnify  Chapman  against 
his  indlTldual  liability  as  a  stockholder.  The 
agreement  will  bear  no  such  interpretation. 
The  contract  was  made  for  the  benefit  of  tbe 
assignees,  by  wtrich  they  took  an  indemnitv  for 
themselves  and  the  lunKnipt  estate.  If,  there- 
fore, the  assignees  themselves  are  not  liable  as 
stockholders,  Garrett  it  Sons  bv  this  contract 
of  tndenmi^  assumed  no  liability,  and  they 
hold  the  bonds  in  question  nnfetteied  by  any 
equities  or  conditions. 

It  is  well  settled  that,  under  the  clrcum stances 
of  the  case,  neitiier  the  assignees  nor  the  assets 
[20S]  in  their  hands  are  subject  to  the  individual  lia- 
bility which  attaches  to  stocks  held  by  the 
baiUEmpt.  Tbe  eridence  does  not  show  that 
the  aadgnees  aeted  in  any  way  as  stockholders, 
that  tb^  ever  attcoided  any  meetings  of  the  0(0^ 
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K ration,  ortiiat  thdr  names  ^^>eared  cq»on  lt» 
oks,  or  that  they  treated  the  stock  standing 
in  Chi^Hnan's  name  as  an  asset  of  his  estate. 
They  merely  had  in  their  poesesslon  the  oertifl* 
cates  of  stock  and  yidded  to  Garret  &  Sow 
any  claim  to  the  bonds  tA  the  American  FOe 
Company  belonging  to  Chapman  or  his  Ann, 
and  took  an  indemnl^  against  any  supposed  It 
ability  which  might  attach  to  them  as  holder* 
of  thestockbelonffingto  the  estate  of  Chapman. 

In  Qray  Ooffiti,  9  Cush.,  IBS,  the  Supreme 
Court  of  Massachusetts,  having  under  consider- 
ation a  law  of  that  State  almost  idoitical  with 
the  Rhode  Island  Statutes,  held  that  tbe  Indi- 
vidual liability  of  "stockbolden  did  not  attach 
when  thdr  assignee  had  attended  and  voted  at 
meetings  of  the  corporation  and  done  other  acts 
of  unequivocal  ownership."  The  same  result 
would  follow  under  the  bankrupt  law.  It  has 
long  been  a  rocognlzed  principle  of  the  bank* 
rupt  laws  that  the  aasignees  were  not  bound  to 
accept  property  of  an  onerous  or  unprofitable 
diaracter.  South  StaffardMrd  R.  Oo.  t.  Bvim^ 
aidSt  6  Exch.»  139;  Furdoo^e^*  0cm,  8  L.  R» 
Ch.  Div.,  268;  arjwrtoiXMiJs.SL.  R.,  Ch.  Div., 
468;  atireiUT  v.  »a.mrm,  81  N.  H.,  643;  Amorft 
V.  Laxormu,  8  Cliff.,  638;  Si»tQdy  v.  Sobinton, 
19  Ala.,  404.  As  the  asdgneea  of  Chapman 
never  accepted  the  stock,  and  never  eonsmted 
to  become  stockholders  hi  the  American  FUa 
Compai^,  it  follows  that  neither  they  nor  the 
assets  of  Chapman  in  their  hands  are  subject  U> 
the  individusd  liabili^  of  stockholders  for  the 
debt  of  the  Corporation.  The  coatract  of  in< 
demnlty  did  not,  therefore,  subject  Garrett  A 
Sons  to  any  such  liability.  If  follows  that  they 
took  the  bonds  unaffected  by  any  agreement  in 
respect  thereto  between  Cliapman  and  his  co- 
stockholders.  Th§  rmuU  of  thete  viaet  it,  Oat 
decree  in  boA  earn  mutt  06  i^gtrTMd,  mditit 
to  ordered, 

Trueoopf.  Test:  _  _ 

Jatoes  H.  UoKeosert  Clerk,  Sup.  Court,  U.  81 


H.  L.  WHITESIDB,  4Rpti  ^■••^ 
». 

J.  0,  HASELTON,  BABTOW  IRON  COM- 
PANY, R  CRAVENS  AMD  JAMES  P. 
BOYCE.  Executor  of  Ebb  Botcb,  Deceased. 
(See  a  a.  Beporter^  ed.,  tUMBi.) 

JwritdicUon  at  to  amount— formereu^^tdleaiioik 
—purchaoort  pendente  Ute—ruta  om  to  eorpo' 

ration. 

1.  In  an  actton  for  partition,  where  there  Is  no 
statement  in  the  record  of  tbe  value  of  tbe  propertv 
in  oontroVersy'.  and  tbe  appeUant  produoee  an  aflU 
davft.  that  the  Interest  In  it  olalmea  by  him  to  worth 
over^OOO  and  was  bo  when  the  suft  was  brought, 
and  there  la  no  denial  on  oath  of  this  affidavit,  the 
■mount  In  oontroversj  to  sufficiently  proved  to  be 
over  (5,000. 

X.  A  decree  In  a  former  suit,  to  enforoe  a  Uen  for 
rents  of  the  same  land.  In  which  the  title  was  In  i»- 
sue  and  was  dedded.  Is  oonoluslve  as  to  the  tttie 
on  the  parties  and  tbelr  privfea. 

NoTB.— lIMgppcl  bviiulffment.  SesfloCetoAspdM 

V.  Nixon,  i5  tL  8.  (4  How.),  «T. 

Strangen,  not  hound  h\i  and  cannot  takt  advantage 
of  an  esfoppel;  vaho  art  not winAai  infanUihM^ 
band  ami  votjt,  See  note  to  Deery  v.  Cny,  R  u.  B., 
XVm..  668. 
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&  Purcbasera  jwndente  Itte,  of  property  la  dis- 
pute In  the  aetloa,  are  bound  or  tne  decree  therein. 

4.  The  fact  that  a  oorporatlon  was  orKaoized  un- 
der tfae  laws  of  another  State  does  not,  where  Ita 
Drestdent  waa  a  part?  to  the  litigation  relieve  It 
from  therule  which  ffOTema  purohueiaotiifopertij 
pending  lltigatloa  about  the  title. 

[No.  800.] 

AfffuedJan.  SJk  IS,  im-  SeeidedJan.  U,S88j^. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Tennes- 
see. 

The  history  and  facts  fd  the  case  appear  in 
the  opinion  of  the  court. 

Me$»r».  Wm.  H.  De  Witl«  Lewii  Sktpherd 
and  B.  J.  Lea,  for  appellant. 

Matn.  Oeor|{e  N orris  and  Nath  H.  Surt, 
for  appeHees. 

Mr.  Jiutiee  Killer  deUvered  the  (^)i]iIon  of 
the  court: 

The  suit  in  this  case  waa  brought  originally 
In  the  Chancery  Court  of  Marion  County,  Teo- 
nessee.  by  V.  A.  GaskiU  and  bis  wife,  who  is 
now  the  appellant,  H.  L.  Whiteside. 

The  defendants,  were  J.  C.  Haselton,  the  Bar- 
tow IroD  Company,  of  which  he  was  president, 
James  P.  Boyce,  and  in  his  own  right  and  as 
executor  of  Ker  Boyce,  deceased. 

The  principal  allegation  of  the  bill  with  which 
[t0T]  we  have  to  deal  is,  mat  plaintiffs,  in  the  right 
of  tfae  wife,  were  the  owners  of  one  undivided 
liaU  of  certain  mines,  known  as  the  Vulcan  Coal 
Mines;  that  tlie  half  Interest  of  plaintiffs  was 
leased  for  five  years  to  Badge  and  Eaton,  against 
whom  they  had  recovered  judgments  for  rent 
unpaid,  and  that  J.  C.  Haselton  and  the  Bar- 
tow Iron  Company  had  obtained  possession  of 
lud  mine  and  were  oiwratiog  the  same,  and  re- 
fused to  recognize  plaintiffs'  title  to  the  land  or 
Interest  in  the  mine,  and  were  confederating 
with  Badge  and  Baton  to  defraud  plaintiffs  ca 
tbdr  Hen  on  the  tools,  implements  atid  ma- 
ddnery  need  In  mining,  and  to  keep  them  out 
cf  ponession  of  the  property.  These  mines  are 
dttuUed  on  section  three  (8),  township  two  ^2), 
xanse  six  (B),  and  plaintiffs,  conceding  the  Utle 
of  Haselton,  or  of  the  Bartow  Iron  Com- 
pany, under  him,  to  iho  other  undivided  half 
of  this  land,  pray  for  a  partition,  for  an  ac- 
count ot  the  rente  and  for  general  relief  and 
tor  a  tmporaiy  injmictton,  si^tolntment  of  a 
receiver,  etc. 

The  case  was  removed,  on  the  petition  of 
Haselton  and  The  Bartow  Iron  Company,  into 
the  Circuit  Court  of  the  United  States  for  the 
Eutem  District  of  Tennessee,  where,  after  a 
hearing  <m  the  molts,  the  UU  of  the  plaintiffs 
wasdismiased. 

A  motion  was  made  In  this  court  to  dismiss 
the  ai>peal  from  that  decree,  on  the  ground  that 
the  amount  In  controversy  does  not  exceed 
$5jW0. 

There  bdng  no  distinct  statement  anywhere 
In  the  recoro,  of  the  value  of  the  property  in 
controversy,  the  parties  were  permitted  to  file 
affidavits  here  on  that  auh  jeet.  Appellant  has 
acoordin^y  produced  the  afSdavu  of  R.  L. 
Watkina,  who  swears  he  knows  the  property 
well,  and  that  the  undivided  half  interest  in  it 
clamed  hy  appellant  is  worth  over  $5,000, 
and  was  so  when  the  suit  was  brought,  aside 
from  the  $3,600  for  rents  claimed  by  her.  The 
examination  of  the  xecoxd  makes  this  very  prob* 
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able  and,  as  there  Is  no  denial  on  oath  of  this 
a£Bdaylt,we  think  the  amount  in  controversyis 
sufficiently  proved  to  be  over  $6,000. 

The  Bartow  Iron  Company  answers  the  bill— 
the  answer  being  sworn  to  by  Haselton  as  its 
president— and  asserts  itsownership  of  the  mine, 
and  of  the  entire  quarter  section  in  which  it  ia  [2B8i 
found,  by  purduue  from  Haselton;  and  It  de- 
nies that  piaintifEs  have  any  interest  whatever 
in  the  same. 

Haselton  also  answers  and  allf^thathe  was 
the  owner  of  the  property  when  he  sold  and 
conveyed  the  same  to  the  Bartow  Company, 
and  that  plaintiffs  have  no  Interest  in  it.  de 
gives  a  history  of  the  title  and  previous  litlgar 
tion  about  It,  which,  in  the  view  we  take  (tf  tiie 
case,  is  unimportant. 

Upon  this  issue  mainly  the  case  was  heard. 
Much  evidence  was  Introduced  emA  is  found  in 
the  record  In  the  way  of  depositions,  deeds,  oth- 
er suits,  decrees,  etc. 

The  common  source  of  tlUe  was  Erasmus 
Alley, who,  In  1859,  conveyed  the  land  In  dis> 
pute,  with  many  otber  tracts,  to  J.  Holmes  Ag> 
new  and  James  C.  Haselton.  It  embraced  a 
thousand  acres  and  many  distinct  tracts.  Ia  the 
registmtlon  of  the  deed  the  southeast  quarter  of 
section  8  was  omitted,  as  it  Is  supposed,  ac- 
cident. It  Is  under  this  deed  that  appeUant  has 
for  years  claimed  to  ovm  the  undivided  h^  of 
the  land  and  was  In  possession  when  tiie  lease 
to  Badge  and  Eaton  was  made.  Other  Inter- 
ests, however,  intervened,  and  the  question  of 
innocent  purchasers, without  notice,  embarrass- 
es the  case  in  some  of  its  aspects. 

But  on  the  trial  there  was  introduced,  br 
agreement  of  the  parties,  the  record  of  a  suit 
about  this  same  land  and  the  same  title  in  the 
State  Chancery  Court  of  HanuUton  County.or  so 
much  of  that  record  as  Is  necessary  to  thucas& 

That  suit  waa  brought  br  OaskUl  and  wife» 
December  6, 1874,  agunst  Badge,  Eaton,  Huot 
ton  and  others,  prior  to  the  conveyance  by  Hfr 
selton  to  the  Bartow  Iron  Company,  and  aa 
there  was  a  decree  In  favor  of  plaintiffs  it  is  rfr 
lied  on  as  conclusive  of  their  rights  in  this  suit 
against  Haselton  and  the  Bartow  Company, 

We  are  unable  to  see  why  it  should  not  be  so. 

It  was,  like  the  present  suit,  a  bill  in  chan- 
eery  to  enforce  the  lien  of  the  plaintiffs  for  rente 
under  the  lease  of  plaintiffs  to  Badge  and  Eaton. 

Haselton  was  made  a  defendant  there  as  he  Is 
here  on  the  ground  that  he  had  induced  Badge 
and  Eaton  to  recognize  bis  cMm  sod  was  con- 
federating with  them  to  defraud  plaintiffs  out  rooai 
of  their  rents.  Plaintifte  In  that  suit  asserted 
title  to  an  undivided  half  of  the  mine  and  of 
the  quarter  section  on  which  it  is  located. 

Haselton  in  his  answer  denied  any  interest  In 
plaintiffs  In  the  land.  He  gave  an  exhibit  of 
the  title,  whereby  he  asserted  it  to  be  in  him- 
self or  nearly  all  of  it  and  admitted  that  Ue 
held  Badge  and  Eaton  accountable  to  himself 
for  the  rents  of  the  property. 

After  full  hearine  and  on  the  exhibits  as  to 
titie  and  other  evidence,  the  court  rendered  a 
decree  in  favor  of  plaintiffs.  This  decree  waa 
rendered  on  the  IStli  day  of  December,  1876. 

It  says:  "This  cause  came  on  to  be  heard  on 
the  original,  amended  and  supplemental  bills, 
exhibits  thereto  attached,  and  the  answers  and 
exhibits  thereto  attached,  and  the  proofs  and 
other  ezhibitsin  the  causa,  and  from  all  which 
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It  appwn  to  the  conrt,  aod  tbe  oooxt  adjudges 
utd  decrees,  that  plalntUb  axe  entiUed  to  the  re- 
lief prayed  in  their  bill;  that  the  title  to  the  lands 
embraced  by  the  terms  of  tbe  lease.  Exhibit  A 
to  compiainanf  8  original  bill  and  described  in 
the  deed  from  B.  Alley  to  H.  L.  Whiteside, 
dated  36th  April,  1870  (Ex.  A.X  Is  and  was  at 
that  date  in  complainant  Whlteelde  and  sope- 
rior  to  the  title  of  the  defendants,  and  that  she 
was  on  thatday  *  *  *  in  actual  possession 
of  said  land  and  premises,  *  •  *  And  It 
further  appearing  to  the  court  that  the  sold  lease 
of  June  1, 1870,  hss  expired  during  the  proceed- 
ings of  thia  litigation,  and  that  the  defendants 
Badge  and  Eaton  det^ine  and  refuse  to  demand 
or  accept  a  renewal  lease  as  provided  for  In  said 
Ex.  (A),  and  it  further  uipMring  pending  this 
UtigBtiw,  tbe  said  defenaants  Badge  and  Eaton 
have  combined  and  confederated  vrfth  defend* 
«nt,  J.  C.  Haseltffli,  to  Injure  aod  defraud  com- 

Slainants,  and  to  carry  into  effect  such  object 
elivered  over  Into  custody  and  p<»se8sIon  of  J. 
C  Hoselton  the  said  leasehold  premises,  who 
now,  in  vtolation  of  the  rights  of  complainant. 
Is  holding  n).d  claiming  possession  of  the  same 
Illegally  and  wrongfully.  The  ChanceIlor,there- 
fOre,  upon  this  bruidi  at  the  case,  and  in  view 
of  the  whole  case,  declares  that  tbe  said  com- 
plainanta  recover  from  the  defendants  the  pos- 
sesion of  all  said  leasehold  premises,  Including 
mnni  Vulcan  mines  and  the  property  thereon 
L9UUJ  mentioned  in  said  'Ex.  A.'  to  be  returned  to 
complainant  H.  L.  Whiteside  at  the  termination 
of  said  lease,  to  wit :  all  the  buildings,  houses, 
tramways,  tracks,  entries  and  approaches  to  said 
mines  ma  upon  said  lands,  the  same  having, 
with  tbe  mines  and  leasehold  premises,  been 
^reed  and  covenanted  by  defendants  Bad^  and 
Eaton  to  be  delivered  up  in  good  condition  to 
complainant,  H.  L.  Whiteside,  at  the  expiration 
of  siud  lease,  and  a  writ  of  possession  will  issue, 
upon  demand  of  complainants,  by  the  clerk  and 
master  of  this  court,  to  put  complainants  In  the 
peaceable  and  quiet,  undisturbed  possession  of 
the  some,  and  as  to  all  said  property  the  Injunc- 
tion in  this  cause  Is  made  absolute." 

Here  was  an  issue  r^sed  between  Mrs.  White- 
side and  Hoselton  as  to  the  title  to  this  property 
—the  same  issue  and  tlie  same  title  now  in  ques- 
tion. It  was  necessary  In  that  casethat  itshould 
be  decided,  for  if  the  plaintiff  had  no  title  to 
the  land  she  had  no  right  to  recovw,  and  the 
decree  in  her  favor  Is  that  she  had  such  title ; 
tliat  It  was  paramount  or  superior  to  that  of  de- 
fendants, including  Haselton;  and  as  by  fraud- 
ulent confederacy  of  the  lessees  with  Hazelton 
the  latter  had  possession,  a  decree  for  Its  resto- 
ration to  plaintifTs  was  made. 

That  such  a  decree  is,  if  tbe  court  had  Juris- 
diction to  render  It,  which  cannot  be  questioned, 
concluirive  upon  the  parties  before  the  court,  is 
not  doubted.  Until  reversed,  set  aside  or  an- 
nulled by  some  appropriate  Judicial  proceeding, 
it  concludes  Haselton  and  his  privies. 

To  this  It  Is  objected  that  the  suit  was  be- 
tween Bodge  and  Eaton  and  Mrs.  Whiteside.as 
landlord  and  tenant,  and  could  not  bind  Haael* 
ton. 

The  answer  Is,  that  Haselton  had  Induced 
Badge  and  Eaton  to  acknowledge  bis  title  and 
deny  plidntifF'a,  and  when  sued  and  brought 
into  court  he  accepted  the  issue,  denied  pldnt- 
iffs*  title  and  asserted  his  own,  and  hlsnlB^tto 
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the  aUe^ance  of  the  tenanti.  On  Uiat  Issne  of 
title  tbe  decne  was  dear  and  fall  agaliut  Um, 
aM  he  must  aUde  by  It 

It  is  argued  that  It  doei  not  Und  the  Bartor 
Iron  Company,  who  wore  Innooent  pnrcluuen 
from  Haselton. 

ButtheybDi^^tjwndm<«{£toand,bytheweIl-  ooi] 
known  nue  on  that  subject,  are  bound  bv  this 
decree.  The  suit  was  commenosd  December  5. 
1874.  Haselton's  answer  filed  April  14, 1876,and 
the  deed,  though  without  date,  from  EaaeltOD 
to^Company,  is  atdmowledged  Septembers, 

It  Is  apparent  also  that  during  sU  the  time 
Haselton  was  president  of  the  Bartow  Iron 
Company.  The  fact  that  the  Corporation  was 
organized  under  the  laws  of  another  State  does 
not»  under  these  drcumstances,  relieve  it  from 
the  rule  which  governs  purchuers  of  proper^ 
pending  litigation  aboat  the  title. 

We  are  of  opinion  that,  as  this  case  Is  pre- 
sented to  us,  the  decree  of  the  Chancery  Court 
of  Hamilton  County,  Tennessee,  Is  conclusive 
of  the  rights  of  all  the  parties  to  this  suit. 

(wcrss  of  the  Circuit  Court  it,  ther^ore,  «- 
wTMi,  and  tM  eem  remanded  to  that  court/or 
fuTtlurproetedtngt  in  conf<ormttgwith,  thit  opin- 
ion. 

Itueeopr.  Test: 

JaiDSS  H.  UoKeoner,  Ckrii,  ftqk  Ooutt,  V.  S. 


ILLINOIB  CENTRAL  RAILROAD  GOM- 

PAmr,  Appt, 

V. 

LAURA  B.  T0RHILL,  Admrz.  of  Samdsl 
H.  TmuBiix,  Deceased. 


mCHIQAN  SOUTHERN  AND  NORTH- 
ERN  INDIANA  RAILROAD  COMPANT, 

Appt., 

V. 

LAURA  B.  TURRILL,  Admrz.  of  Sahubl 
H.  TmtBiLi^  Deceased. 

(See  8.  C  Reports  ed.,  SOl-aMJ 

Intav^  on  deerteo—deaih  qf  patentee,  <^set  ^ 
m  euit. 

1.  WhecedeereesrenderedforprofltsfOrlnfrliic- 
lar  a patent«l^t  were  afflnned  hi  this  court  in  nan, 
and  tfiecaaes  were  (NDir  aeot  twok  to  asoertaln  bow 
much  should  be  dedacted  frcm  tbe  decrees  fbr  er- 
ron  therein, anda  reference  toamaster  tabadMo 
ascertain  the  oorreot  amounla,  Interest  diould  be 
aUowed  on  the  correoted  amounts  from  the  date  (tf 
the  master's  report  ,  ^ 

&  Where,  after  appeals  won  tatat,  tbe  }»> 
tentee  OIbS,  the  causes  M  aotloii  amvlva,  and  UM 
suits  can  be  further  proasooted  in  tiw  name  of  Ui 

112,118.1 

Argued  Jan,  11,  U»  1884.  IMdedJan.  t8, 1884. 

APPEALS  from  tbe  Circuit  Court  of  the  Unit- 
ed States  for  tbe  Northern  District  of  Illi- 
nois. 
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The  history  and  facts  of  these  cases  sufflcient- 
iw  appeal  in  the  opinion  of  the  court.  See,  also, 
UA  report  of  the  opinion  of  this  court  when 
they  were  here  before,  R.  B.  Oo.  v.  Turrili  {Ga- 
med Fatenf),  M  U.  S.,  69S  (XXIV.,  238). 

JOttn.  Oeorm  Pax'<*°  Jama  S.  Ray- 
wiendt  for  »pellants. 

Cnaoneear  Smith.  Lester  Z*. 
Bond,  Fratiaia  S.  &de»  and  Ghoi.  M.  JBeed, 
Ite  appellee, 

Mr.  Cfti^JuMee  Walta  delivered  theOfdn- 
Son  of  the  court: 

The  effect  of  the  judgments  in  these  cases, 
when  here  on  the  former  appeals,  as  reported 
under  the  name  of  the  Cateood  Patent,  94  U.  8., 
495  [XXIY.,  288],  was  to  affirm  the  decrees  then 
appealed  frran,  so  far  as  they  charged  these  ap- 
pellants respectively  with  the  proflta  made  from 
ue  use  of  the  infnngiDe  machines  known  as 
the  "lUinois  Central.^'  the  "Etheridge,"  and 
the  "Whitcomb,"  and  to  reverse  as  to  the  prof- 
its made  by  the  use  of  the  "  Bayonet  Vise, 
"Michigan  Southern,"  and  tlic  "  Beebee  & 
Smith,"  which  wero  adjudged  to  be  non-infring- 
ing machines.  The  total  amount  of  profits  aris- 
ing from  the  use  of  all  the  machines,  infringing 
•nu  non-infringing,  was  settled,  and  tlie  judg- 
ment of  the  court  was  that  the  profits  had  prop- 
erly been  estimated  by  compimng  tiie  cost  of 
mending  on  the  machines  with  the  cost  of  mend- 
ing on  a  common  anvil.  This  was  found  to  be 
about  thirty-six  cents  per  foot  mended,  in  favor 
of  the  machines.  P.  709  [ — ].  Notlung  was  left 
open  for  further  inquiry  but  the  amounts  of  the 
former  recoveries  for  the  use  of  the  non-infring- 
ing machines.  It  was  quite  right,  therefore, 
for  the  circuit  court,  when  the  cases  went  back, 
to  direct  the  master  to  ascertain  from  Uie  old 
evidence,  if  possible,  and,  if  not,  from  new,  how 
much  should  be  deducted  from  the  old  decrees 
on  account  of  the  erroneous  recovrades.  The 
true  way  of  determining  this  clearly  was  to  find 
out  what  part  of  the  profits  for  which  the  origi- 
nal decrees  were  rendered  had  been  made  by  the 
use  of  the  non-lnfrinmng  machines.  Tms  the 
master  attempted  to  do,  and  in  the  case  of  the 
Illinois  Central  Companv  there  is  no  doubt  in 
our  minds  that  the  conclusion  he  reached  was 
entirely  correct.  In  f  oct,  we  do  not  understand 
Uiat  this  is  disputed.  It  is  argued  that  a  suffi- 
cient allowance  was  not  made  in  the  accounting 
for  cat  rails,  but  that  question  was  settled  by 
the  original  decree,  and  could  not  be  re-exam- 
ined on  this  reference.  The  inquiry  now  is 
limited  to  the  amount  of  mending  done  the 
use  of  the  non-infringing  inachinew  and  Its  com- 
parative cost. 
S0B1  In  the  case  of  the  Michigan  Southern  and 
Northern  Indiana  Company,  the  evidence  is  not 
as  satisfactory  as  in  that  of  the  lUhioia  Central. 
The  shop  books  in  which  tbe  accounts  for  re- 
pairing rails  were  kept,  If  kept  at  all,  were  not 
produced  and  had  probably  been  destroyed  aa 
<A  no  value  before  the  accounting  took  place. 
In  their  absence  it  is  difficult  to  determine  with 
accuracy  what  the  facta  were,  but  upon  full 
consideration  we  are  satisfied  the  circuit  court 
did  not  in  ita  decree  underestimate  the  amount 
of  deduction  to  be  made  in  favor  of  this  Com- 
pany. 

In  making  up  the  decree,  interest  was  added 
from  the  date  of  tiie  master's  report  on  the  bal- 
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ances  found  due  after  the  ascertained  deductions 
had  been  made,  and  this  is  assigned  for  error. 
Am  a  general  rule,  a  patentee  is  not  entitled  to  in< 
terest  on  profits  made  by  an  infringer.  The 
reason  is  that  profits  are  regarded  in  the  light 
of  unliquidated  damages,  rarki  v.  BooVi,  103 
D.  S.,  106  [XXVI.,  68],  but  in  many  of  the  cases 
it  is  said  that  circumstances  may  arise  in  which 
it  would  be  proper  to  add  interest.  Mowry  v. 
Whitney,  14  WalL,  668  [81  C.  8.,  XX,  866]; 
LittleMd  v.  iVTV.  31  Wall.,  230  [88  U.  S., 
XXII.,  6831.  Here,  aa  has  been  seen,  in  effect, 
the  origiiuu  decrees  rendered  in  July,  1874, 
were  affirmed  In  1876,  to  the  extent  of  the  pres- 
ent recoveries.  The  cases  were  onlv  sent  back 
to  ascertain  how  much  should  be  deducted  from 
those  decrees  for  errors  in  the  accounts  as  then 
stated.  If  the  decrees  had  been  entered  origi- 
nally for  the  present  amounts,  the  patentee 
would  have  been  entitled  to  interest  from  1874. 
That  was  setUed  in  R  R.  Ch.  T.  TurriU,  101 U. 
S.,  836  [XXV.,  10091,  which  was  one  of  the 
cases  af&med  In  whole  at  the  former  hearing  In 
this  court.  Under  these  circumstances,  it  seems 
to  us  not  at  all  Inequitable  to  allow  interest  on 
the  corrected  amounts  from  the  date  of  the  mas- 
ter** nnort  in  1879.  Tbe  cases  are  entirely  dif- 
ferent in  this  particular  from  what  ther  would 
have  been  if  tiie  original  decrees  had  been  re- 
versed for  error  in  the  principles  of  the  account- 
ing. Those  decrees  may  vay  properly  be  con- 
sidered as  affirmed  in  part  and  reversea  In  part, 
the  new  reference  being  had  only  to  find  out 
the  exact  extent  of  the  reversals. 

Since  the  present  appeals  were  taken,  the  pa- 
tentee has  died,  and  the  appellants  now  suggest 
that  the  causea  of  action  do  not  survive,  and 
the  suits  cannot  be  further  prosecuted  in  the 
name  of  tbe  legal  representatives  of  the  deced-  [304! 
ent.  As  to  this,  it  Is  sufficient  to  say  that  what 
was  called  by  Chi^  Jtistieei/laTihall,  in  Gordon 
V.  Ogden,  8  Pet.,  dH,  "the  ailent  practice  of  the 
court"  has  always  been  tiie  other  way.  It  Is 
every  day  practice  to  revive  such  suits,  and  the 
books  arc  full  of  cases  In  which  this  has  been 
silently  doue,  no  one  apparently  entertaining  a 
doubt  of  its  propriety. 

IVa  dteree  in  eadt  iffOeeatet  afflmud. 

Mr.  Jutttce  Blatehford  did  not  A%  in  those 
cases,  and  took  no  part  in  their  decision. 
True  copy.  Test: 

James  H.  UcKenney,  Cleri^  Sup.  Court,  U.  & 


WABASH.  ST.  LOUIS  AND  PACIFIC 
RAILWAY  COMPANY,  Fiff.  in  Err., 
e. 

JOHN  F.  KNOX. 

(8ee  S.  C,  Bepoiter's  ed.,  804, 805). 

Jurisdiction  at  to  amount. 

Where  the  judgmeat  below  was  for  S!S237.18,  Init 
tbe  record  sbo  wb  that  Qt  this  amount  9727.42  was  ad- 
mitted to  be  due  and  a  formal  tender  of  that  sum 
was  made,  tbe  amount  In  dispute  bore  ia  no  more 
than  was  In  dispute  below,  ana  as  that  was  less  than 
16.000;  this  court  baa  no  Jurisdiction. 

[No.  1136.3 

Bubmitted  Jan.  U,  I884.  Bedded  Jan.  tS,  ISS4. 


NOTE.— J^urfadtetton  of  U.  S.  Suprcmt  Oomrt  lU- 
pentUnt  on  amount.  See  nota  to  Gordon  v.  OgdeD,28 
U.S.  (8  Pet.].  88. 
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SUFRBUB  COUBV  OF  THB  UXITim  STATBS. 


Oct.  Tmam, 


F ERROR  to  the  Giicuit  Court  of  the  United' 
States  for  the  Southern  District  of  Illinois. 
The  hiBtot;  and  facta  of  the  case  auffidentir 
appear  in  the  opinion  of  the  court 
On  motion  to  dismiss. 

Mr.  V.  Warner,,  for  defendant  In  error,  In 
tupport  of  motion. 

MeMTi.  WilliaAi  Brown*  Edwmrd  P. 
Xirbyand  Henry  S.  Greens,  for  plaintif 
In  error,  omlra. 

Mr.  OhitfJtutteeWtdtmde&mmAXbn  opin- 
ion of  the  raurt: 

The  judgment  in  this  case  was  for  $5,287.15, 
but  the  record  shows  In  many  ways  that  of  this 
amount  (727.42  was  admitted  to  be  due.  A 
fonnal  tender  of  that  sum  was  made  on  the  26th 
of  Februtvy,  1888,  and  the  money  deposited  In 
court  for  Knox,  the  plaintiff,  where  It  remained 
until  the  14th  of  March,  nine  days  after  the 
ludement  was  rendered,  when  it  was  withdrawn 
by  the  Railroad  Ck>mpany,  without  prejudice, 
on  the  order  of  the  cour^  and  wiOi  the  consent 
and  t^reement  of  Ejioz.  The  bill  of  ezceptioni 
also  shows  an  admitted  liability  of  the  Company 
for  the  amoimt  of  the  tender.  The  case  is, 
therefore.  In  all  material  respects,  like  that  of 
TVTidmanT.  JPW.fi*.,  100 U.8.,6[XXV.,  680], 
where  the  writ  was  dismissed,  although  the 
[305]  judgment  was  for  (8,288.59,  because,  Itj  an 
agreed  statement  of  facts  in  the  record  it  ap- 
peared that  the  defendant  admitted  he  owed 
|5,0B9.69  of  the  amount  recovered.  To  the 
same  effect  is  Jannesa  v.  Nat.  fift.  [otUs,  67],de- 
dded  at  the  present  Term.  The  amount  In  dis- 
pute here  is  no  more  than  was  in  dispute  below, 
and  that  was  less  than  $5,000. 

7%«  motion  to  ditmitt  is  gmnted. 
Itue  oopy,  Tsit :  _ 
James  H.MOKenDVt  OerkiSnp,  Court,  IT.  B. 


0.  8.  JEFFRIES,  Admr.  of  Allait  A.  Een- 
HBDT,  Deceased,  Pljf.  in  Err., 

V. 

MUTUAL  LIFE  INSURANCE  COMPAlTr 
OF  NEW  YORK. 

(See  S.  CU  BeporterM  ed..  805-810.) 

Contract  betueen  adminUtrator  and  attorneys  to 
prosecute  claim  for  a  stiare  of  Vie  proee^ — 
wlten  fatc/W— rwrftfte  (ff  findtTig—eomprtmise, 
wfim  taiid. 

•K.  died  In  Hlssourl,  In  1871,  having  a  polEcy  of  In- 
surance on  his  life.  J.  was  appelated  there  nls  ad- 
ministrator. L.  and  T-  coparinerB  as  attoroeys  at 
law,  brought  a  suit  on  the  poUor,  in  which,  after  a 
long  lltlgBtlon,  then  was  a  judgment  for  the  plaint- 

*Head  notes  by  Mr.  Juitfee  BuTOBTOnn. 


Ktyn> — ComirTDmlJ'f:  qfaftOrputed  claim,  hlnding; 
oatment  o/Imyum  ufoi.- 1  -  twtx  to  Oulesbr 
tTittrUUias  u.  s.,  :^xvi..  n^. 

Champerty,  tehux  ts;  how  tt  'tif/rn  from  mcttnte~ 
fianc«:  jnirchiue  of  ian<l  inijiuir.  .'^c^i  note  to  Lewis 
T.  Bell.MU.  e..  rv„2KI. 

Attorncu's  cQjJTfKVi'atl'nt.  cnntlTiiSftt  ijn  waecett  or 
fronk  pnifCff'V.'  "f  ruV  ;  a  flrf/  vtm  ryr  «  pcrcentaoe. 
yMTcha^  i>f  iiiteicat  in  Wi!  i-inl  .^i  I  i/ect  of  litigation 
ttt attorney,  Soe  niyle  u>  McMk-Kuu  T.Ferin,&l>  U. 
»  ,  XV..  604. 

Pov.tr  af  attoifim  revoHiil  in/<ual}i  or  insanity^ 
^jr4»^c^  ^btite  U)  Hunt  w.  BouailUUlIer,21  U.S. 


Ip  ]i77,  tn  n  rirciU  <>..irr  nr  the 
J.  lind  died  la  it-lil,  aniJ  C.  hurl  bcea 
appelated  adinlDistmtor  id  bia  uiace.  mid  ^uiisti- 
tuted  uplalutllT.  The  ww  broiiKhl  liilo  eIili 
court,  by  the  dpfeoilant,  by  ■.  writ  ot  t-rrcr,  IVIitr* 
It  wu  hoanl  here,  L,  oomrirnirileed  tlie  Judemeot 
with  lh«  d.'ieini.uit,  in  IBTO,  receinnK  lu  full 
9)<401.4£. Rnd  enci-n^d  satlsf actioo  of  Itae  judgment 
on  tbf>  rtK>onl.  U.  ttum  m'jT&d  the-  rlrciilt  txiurt  to 
VB.i."ale  tbe  EBttafurtlon,  on  the  pru'iiids  that  'hftd 
on  Hkjthiirlty  tii  i-.'iilor  !t,  and  bftott"*!!  aotlflcdbr  C, 

SHMt< £[!>.'! Ion  liii'l  I'tL'ti  oi:t<L'rL>d,  thiX  be  ^ii-'uJd  not 
ratify  llis  conif.ri.Jii[!fe,  AIhI  IhaC  the  Gi  ninr-iini!*!* 
Wits  uriJawluI  liH'inuae  not  autburl/i'i1  l:y  tlie-  Trn. 
balj!  Court.  Tlie  circuit  court  haii-d  ilif^  pl.-Uqii  t  ri 
allliJapit/i,  BDil  rciiinii  114  a  fact,  ttiRt  J,,  ■\iiiik"  lidiulci- 
latrtit<.p,  cnirT'!'l  Suto  II  ontrat-E  5vi;ij  I,,  -ni.l  T,, 
whtrcby  tbry  a^Twl  to  pri>iif»-Litti  thft  H.'Uikii  f-'T  it 
portion  of  llu'  l'r"i."-!.il".  wilij  luU  pinviT  Ti>  mm- 
promlHt?  it  Iticy  =liijiilp:i  p!i?iisi>,  niii!  thm  tlit  c-Jaiiq 
wixs  a  iltiiibtfiil  one,  (irii)  tit'M  tlint  tlv  "'cuiiprt'tnifle 
Ma.s  riKiitJy  miide  anil  thm  tlie  pJiMntitf  wiia  bound 
bv  Oil:  (.■'.'ntrnct  of  J.,  qticJ  flouH?-!  tti£>  oiotiiiin.  On  4 
writ  <-if  t-rrw  Dy  tTifi  rljiiotltt.  l\f\'i : 

1.  Tiila  cijUrt  cnnTiOL  rLTii_'iv  «,in:h  fln-liiijr  o!  faot, 
thiTf  J.itlinzdvi'ieTii.i^  tjij  bnitli  ei-k-s,  aon  tlw  error,  if 
any,  n-^t  helnfc'  an  i^rriir  ot  Jrtw  ; 

S.  Tbe  ooiitraet  ciaO*"  ti  fliiiriii'-Tlouaorun" 
lawful,  and  J.  had      h'>i'ir.y  ?'>  imKf  it ; 

A.  'llie  n'>ri[f(ict  3im  iiit^  tfi  vf-ii  tc  L.  niid  T.  r  piiwer 
COupifd  with  an  tpt^rtwt,  tin-  ilpatli  afj^  did  not  Im- 
pair tbe  authority  to  DompfomiaO,  and  C.wu bound 
by  Itj 

I.  t..,  hnviag  contiaaed  to  ba  a  otii-ortner  irlth  T., 
iPC  rriT'  11.1  thiscne  VHaDaBaeriMd,,DM  W^ffMPW 

m!\',i<.'  iIlo  camptihaiBe «liHmBweit»-4EiSnttn 

I'Li^usonC,  uf  T. 

[No.  308.} 

SubmiltaA  Jan.  1$,  IMf.  Decided  m.  ^  1884, 

IN  ERROR,  to  the  Circuit  Court  of  theUaitoA 
%Xau^  f'lr  ilic  F^nsiero  District  of  ^tollml 
ThchLi^r.ory  mid  facts  of  tbe QaHei|FI>eKF(Bt^ 

opirn-:iii  of  rfie  cniirt. 


mssm.  T.  W.  B.  CrewB  and  /Mft  9^ 

BovUi,  for  pltiintiU  in  error. 

Mr.  Jufdce 
Ion  of  the  court: 

On  the  19th  of  Au^at,  1871,  otio  Allan  A. 
KeoDfidj  died  io  Jranklfd  Counly^  Missouri^ 
Liivingtwo polldes of  Insuianoeon iiU life,  one 
in  tbeEconomicol  IJfe  Inmiwice  Cotcpatiyr  of 
FroTMenoe,  R  L,  for  ^,D00,  and  tLe  otlier  Iq 
the  Miitoid  Life  Insurancfl  CorapaDy,  of  Net? 
Yijrk.  the  t]cfc-TiiJ[iat  in  error,  for  (10,000. 
Cltiirlp.'?  W,  .Jtrllriua  was  appoialL'd  admmistra- 
tfirof  Kcnnedf,  by  tljf  Proliiitu  Conrt  of  Frank- 
Vm  County.  At  Uint  time  Josi;pb  S.  Laiirit  mid 
Thomas  W,  B,  Crews  •wkts  attomcya  at  law 
and  copartCLorB  as  such,  in  Bt.  Louis,  llisBourl 
Ttic  pnUdL's  n'l^re  ptit  intn  their  bandsfor  suit, 
find  rh'iv  broii^lit  n  suit  on  each  in  the  name  or 
JclTiK's^  a.s  )blii!!JthjF,  i[i  tfie  State  Court  of  Mia- 
BOurL  Tht  aiiiiH  wlt^  both  ol  thc  tii  renncaed 
into  the  Circuit  ConrL  of  the  Unitod  Staks  for 
tlie  Eft.'ittrn  District  of  .^lifijuurL  In  am-h.  suit 
an  iiTi:sw<?r  H  dS  put  in  jJiiMirij!  up  a  brejicL  oi  a 
warniQij  b;  the  as^urud.  iu  tliat,  in  tbe  applica- 
tion for  (be  ioBurance,  be  stated  that  he  was  A 
sin^e  man  when  bowisa  mnmed  num.  Ititli* 
i^uita^nst  the  Koonomiool  Company  Uierewaa 
II  demurrer  to  Ctie  answer,  on  tbe  ground  tbftt  th« 
iin&wer  failed  to  Mpge  that  tbe  mL<iSUiteinent 
visH  niutertjii  to  the  risk.  Tbe  douturrerwaa 
nverrul^d  hy  the  circuit  court  and  a  judgmeoA 
n  ns  enlcred  for  the  defendant.  On  a  writ  of 
error,  ihia  court  alQroied  the  judgment,  at  Oc- 
tober T«m.  im.  as  WalL,  47  £69  U,  S., 


Digitized  by 


110  u.  & 

Google 


1888. 


JzFTBiBS  T.  Hut.  Lira  Ii^  Ca 


805-810 


XXn.,  888].  In  the  snlt  against  the  defendant 
in  eRor.  wmch  la  the  salt  now  b^ore  ua,  there 
vu  a  reply  to  the  answer,  alleging  that,  under 
the  policy,  the  misstatement  was  not  a  breach  of 
«  warranty,  and  that  the  statement  was  the  rep- 
resentation of  the  agent  of  the  Company,  and 
raoTiDOt  that  of  the  assured.  In  January,  1873, 
Charles  W.  Jefblea  died,  and  the  plalntifl  In 
error,  CothhertS.  Jeffries,  waa^ipcnntedlnbis 
tdace  administrator  of  Kennedy,  and  was  sub- 
■tituted  as  plaintiff  In  this  suitin  March,  1878. 
Jn  Kovember,  1878,  whUe  the  suit  against  the 
Bconomical  Company  was  pending  In  this 
court,  this  suit  was  med  in  the  circuit  court 
before  the  court  without  a  jury.  That  court 
rendered  a  Judgment  for  the  plaintjfF.  The  de- 
fmdant  brought  the  case  to  this  court  by  a  writ 
cf  emff,  and  at  October  Term,  1875»  the  pig- 
ment  was  zeveraed,  (mthe  authority  the  case 
In  23  'Wallace,  and  a  new  trial  was  awarded.  In 
April,  1877.  the  case  was  again  tried,  and  before 
•  juiT,  which  found  a  Terdict  for  the  plaintiff, 
bat  the  circuit  court  set  it  aside.  The  case  was 
tried  u;ain  before  a  Jury,  in  October,  1877,  and 
ft  verdict  was  rendered  for  the  plaintiii,  on 
wbldh  a  judgment  In  his  favor  was  entered,  Oc- 
tober 9,  1877,  for  $18,496.  On  the  S7th  of  Oc- 
tober, 1877,  uie  defendant  sued  out  a  writ  of 
error  returnable  to  this  court  at  October  Term, 

1878.  The  case  was  docketed  here,  and  the  ap- 
pearance of  Joseph  S.  Laurie  was  entered  forthe 
defendantinoTor,  the  present  plaintiff  in  error, 
and  that  of  O.  H.  Palmer  for  the  plaintiff  in 
error,  the  present  defendant  in  error.  In  Feb- 
maiy,  1879,  Mr,  Laurie  compromised  the  judg- 
ment with  the  Mutual  Company.  Interest  at  6 
per  cent  was  computed  on  ttie  judgment  from 
its  entry  to  November  3S,  1878,  and  added,  and 
an  abatement  of  $5,000  was  then  made,  and  the 
remainder,  ^9,401 .42,  was  paid  by  the  Company 
to  Mr.  Laune.  He  surrendered  the  policy  to  the 
Companv,  a  stipulation  signed  by  Mr.  Laurie 
and  Toy  Mr.  FahuCT,  agreeing  that  the  suh  might 
be  dinnlsBed  from  the  docket  of  this  court  with- 
out costs  to  either  party  as  against  the  other,  was 

r resented  tb  this  court  and  filed  and,  on  the 
1th  of  March,  1879,  an  order  was  made  by  this 
court  dismissing  the  writ  of  error,  each  party  to 
pay  his  own  costs.    On  the  15th  of  December, 

1879,  Mr.  Laurie,  as  attorney  for  the  plaintiff, 
entered  satirfaction  of  the  judgment  on  the  mar- 
gin of  the  record  of  the  judgment.  In  the  law 
record  book  in  the  oSce  oi  the  clerk  of  the  cir- 
cuit court,  in  the  presence  of  the  deputy  clerk, 
who  signed  the  entry  as  a  witness,  the  entry 
being  as  follows :  "I  hereby  enter  satisfaction 

[3081  of  thLi  judgment  hi  fnll,  this  15th  day  of  Decem- 
ber, 1879.  C.  S.Jeffries,  adm'r,  eta,  by  Joseph 
8.  Laurie,  hii  atfy."  The  plaintiff  hnmediately 
filed  a  motion  in  the  circuit  court  to  vacate  the 
entry  of  satisfaction,  alleging,  as  grounds  there- 
for, that  the  entry  was  nude  by  l^urie  without 
authority  from  the  pl^ntiff  and  in  fraud  of  his 
right*  aad  without  consulting  him,  and  after 
I^orie  had  been  notified  that  the  plaintiff 
would  not  ratify  the  said  compromise  ;  that  the 
p^flin^ff  had  learned  only  a  few  days  previously 
of  ttie  4**"**— *^  of  the  writ  of  error  In  March, 
1879,  and  of  the  oompromlae  made  by  Laurie, 
and  had  at  once  notified  Laurie  and  the  defend- 
ant that  the  compromise  was  made  without  au- 
thority from  him  and  be  would  not  ratify  it ; 
and  tnat  he  could  not  authorize  a  ooroprcnniie 

110  U.S. 


without  the  order  of  the  Probate  Court  iA 
Franklin  Ooon^,  vUdh  order  had  not  beo* 
made.  The  motion  was  supported  and  opiNMed 
by  affidavits,  the  defendant  appearing  by  court 
aeL  The  court,  as  appears  from  its  opinion, 
which  is  set  forth  In  the  recwd,  found,  as  a 
fact,  from  the  evidence  before  it,  which  evi- 
dence le  before  us,  that  Charles  W.  Jeffries, 
whOe  administrator,  entered  Into  a  contract 
with  Mr.  Laurie  and  Mr.  Crews,  wheret^  they 
agreed  to  prosecute  the  claim  for  a  portion  ot  tin 
proceeds,  with  full  power  to  compromise  it  aa 
they  should  please,  and  that  the  claim  was  a 
doubtful  one.  On  the  ground  of  such  express 
authority  and  of  the  doubtfulness  ot  the  claim 
the  court  held  that  the  compromise  was  rightly 
made,  notwithstanding  the  jodnnent.  It  also 
held  that  the  plaintifl  was  bounoDT  the  oontzaot 
made  by  his  predecessOT.  An  oiwr  was  made 
overruling  the  motion,  and  afterwards  V  motion 
for  t.  rehearing,  founded  on  furUier  affidavits, 
was  denied.  A  bill  of  exceptions  setting  forth 
all  the  papers  used  on  both  motions,  and  con- 
taining proper  exceptions,  was  alKnea.  There- 
upon the  pudntifl  has  brought  the  case  to  thii 
court,  on  a  writ  of  ernv. 

It  is  oontended  for  the^alntifl  in  oior  that 
the  evidence  was  hunflBicIent  to  wanant  the 
finding  that  there  was  any  contract  between  the 
first  aomlnistrator  and  Mr.  Laurie  and  Mr. 
Crews,  authorizing  a  compromise ;  that  the  first 
administrator  had  no  authority  to  make  such  a 
contract,  or  to  make  a  compromise,  without  the 
sanction  of  the  probate  court;  that  the  plaint-  t309] 
Iff  was  not  bound  by  the  contract  made  by  the 
first  administrator;  and  that  Laurie  had  no  aa- 
thority  to  comprornlse  withoat  the  co-operation 
of  Crews. 

As  to  the  finding  of  fact  that  there  was  a  con- 
tract by  the  first  administrator  giving  to  the  at> 
tomeys  an  interest  in  the  proceeds  of  the  claim, 
with  authori^  to  compromise  it,  this  court  is 
prohibited,  by  section  1011  of  du  Bevised  Stat- 
utes, from  reversing  a  case  on  a  writ  of  error 
for  any  error  In  fact  In  this  case  there  was  a 
dispute  as  to  the  fact,  and  evidence  on  both 
sides,  and  It  was  a  fair  exercise  of  the  judgment 
of  the  court,  on  the  evidence  before  it  to  make 
the  finding  of  fact  it  did.  Under  such  circum- 
Btancea,  an  erroneous  finding  of  the  fact  cannot 
be  held  to  be  an  error  of  law.  ^fde  y.  Boortum, 
16  PeL,  169, 176;  Amte  t.  2WfMr,  18  How., 
89j48. 

There  Is  nothing  to  show  that  the  circuit  court 
was  not  correct  in  its  conclusion  that  the  right 
of  recovery  in  the  suit  was  very  doubtful,  not- 
withstanding the  judgment  This  being  so,  as 
the  writ  of  error  was  pending,  the  compromise 
would  seem  to  have  been  a  proper  one  for  the 
interests  of  the  estate.  It  was  said  by  this  court, 
in  ITolker  v.  Parker  7  Crandi,  486,  463.  speak- 
ing by  Chief  JutUeeiilaxBbaXii  "Although  an  at- 
torney at  law,  merely  as  such,  has,  strictly 
speaking,  no  rivht  to  make  a  compromise,  yet 
a  court  would  oe  disinclined  to  disturb  one 
which  was  not  so  unreasonable  in  itself  as  to 
be  exclaimed  against  by  all,  and  to  create  aa 
impression  that  the  Juogmeirt  of  the  attorn^ 
has  been  imposed  on  or  not  fairly  exerdsed  m 
the  case." 

We  do  not  perceive  that  there  was  any  want 
of  authority  In  the  first  administrator  to  make 
the  contract  he  did.    The  contract  was  not 
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dkampertoamnder  the  laws  of  Missouri.  l>uke 
T.  Sarper,  66  Ho.,  61.  The  attorneys  did  not 
agree  to  pay  any  part  of  the  coets  or  expenaea 
of  the  litlffatlon.  Nor  do  ve  find  in  the  Stat- 
utes of  Missouri  which  are  cited,  nor  in  any  of 
tta  judicial  decisions  anything  which  forbids  the 
making  of  such  a  contract  as  the  circuit  court 
found  to  have  been  made  in  this  case.  The  ad- 
mtniatntor  Imd  ttie  usual  power  of  a  trustee 
[SIO]  over  the  estate,  under  his  responsibility  for  a 
Ineach  of  bis  trust  Penr,  Trusts,  sec.  483; 
OverfiM  V.  BuUiU,  1  Mo.^49.  The  authority 
gven  to  him  by  statute  (wag.  Stat.Yol.  1.  p. 
91,  sec.  96)  to  commence  and  prosecute  actions 
wrly  Includes  the  power  to  make  such  reason- 
able contracts  in  regard  to  compensation  and 
the  compromUngofactions  on  doubtful  claims 
aa  the  drcumatanoea  of  paiticnlar  caaea  may 
justify.  /The  fact  of  the  enactment  in  MIs- 
aouri  of  a  statute,  which  went  into  effect  No- 
Tember  1>  1879,  Rev.  Stat,  of  Missouri,  of  1879, 
Vol.  1,  p.  87,  sec  242,  giving  power  to  an  ad- 
mlnlstaator  to  compound  with  a  debtor,  with 
the  approbation  of  the  judge  of  probate,  docs 
not  Imply  that  the  power  did  not  exist  before 
witiiout  such  approtwtion.  This  traosaction 
oocuned  before  sudi  enactment  An  adminis- 
tntor  has  general  power  to  diffpoae  of  t^e  per- 
sonal  effects  of  his  Intestate;  2  Williams,  Exrs., 
0th  Am.  ed.,  p.  998;  and  to  compound  a  debt, 
If  it  is  for  the  oeneflt  of  the  trust  estate.  (8  Id., 


ininolg,  hl8  (latj  beln*  to  "oommeooe  and  proee- 
oute  "  an  orfm&ial  prosecutions,  br  a  imnoo  who 
iHuiiei  of  the  attorney  whether  the  facts  ooquna- 
nlaated  mate  out  a  cue  of  Uroenv  for  »  arlmltutt 
prosacuthHi,  Is  an  absolutely  privileged  oommunl. 
eatloii,aiiaouniot,inasiiltii«alii8t  such  a  penon 
to  reoover  dunages  for  speaKioff  words  obarglnir 
IsnM^.  be  tesUlled  to  by  the  State's  attomer.  erro 
tbougb  there  be  erldenoe  of  tbe  ipeaklnff  of  tta» 
same  woroa  to  irther  misods  than  suob  attomer. 

^o.  aoflj 

Argued  Jan.  17,18,1884.  Iketded  P».  4.  ^884, 

F ERROR  to  the  Circuit  Court  of  tbe  United 
States  for  the  Southern  District  of  Illi- 
nois. 

The  history  and  facta  of  the  case  appear  In 
the  opinion  of  the  court 

Me$tn.  Jane*  EdaaU  and  JMn  A 
ffateleff,  for  plaintiff  in  error. 

Me$9ri.  H.  8.  Greene,  «/oftn  M.  Mmtr,  F. 
W.  Bum^  and  /.  O.  Bobinwn,  for  defendant 
in  error. 

Jfr.  Jvstfw  RlaAehfbrd  delivered  the  opin- 
ion of  tlie  court: 

This  is  an  action  on  the  case,  brought  by 
Timothy  Oruaz  against  Rudolph  Bircner,  to 
recover  damages  for  the  speaking  and  ouhliflh- 
lug  of  false,  malicious,  scandalous  and  defam- 
atory words,  charglDg  tbe  plaintiff  with  being 
a  thief  and  with  naving  stolen  the  money  of 
the  defendant,  meaning  the  crime  of  larceny. 


p.  1900,  and  note  g*.)  And,  even  when  statutes 
exist  providing  for  compromises  with  debtors 
with  the  awroval  of  a  probate  court,  it  ia  held 
that  tbe  right  to  compromise  which  before  ex- 
isted is  not  taken  away,  but  may  be  exercised 
nhje(^  to  the  burdca  of  showing  that  tbe  com- 
promise was  beneficial  to  the  esUtte.  Wjfman't 
Ameal,  18  N.  H.,  18;  Chouteau  v.  8uydam,2\ 
N.  T.,  179;  Chadbourn  v.  Ohadboum,  9  Allen, 
178. 

The  contract  made  1^  the  first  administrator 
having  j^ven  to  the  attomeya  a  power  coupled 
with  an  interest,  the  authority  to  compromise 
was  not  Impaired  by  the  deau  of  the  first  ad- 
ministrator, and  his  successor  was  boimd  by  the 
contract   Story,  Agency,  sees.  476,  477. 

It  is  apparent,  m)m  the  record,  that  Mr. 
Laurie  continued  to  be  a  copartner  with  Mr. 
Crews  so  far  as  this  case  was  concerned.  That 
being  so,  he  hadautboritv  to  make  the  compro- 
mlaeln  ouestlon  without  the  co-operation  or  con- 
tent of  Mr.  Crews. 

Hb  error  of  tato  is  found  in  Vie  proeeedirtga  in 
the  Circuii  Court,  and  itt  ordera,  made  January 
86, 1S80,  and  March  10, 1880,  are  c^rmed. 
True  oopj.  Test: 

James  H.  UcKenney,  Cterk,  Sup.  Court,  IT.  8. 


[811- JOHN  C.  VOOEL,  Exr.  of  Rddolph  Bmcn- 
EB,  Deceased,  J^.  in  Skr., 
9. 

TIMOTHY  ORUAZ. 

(8ee8.<X,Beporter's  ed.,3U-317.> 
PriviUged  eommunxcation,  what  it. 

*A  oommunlcathm  made  to  a  State's  attontey,  in 
*Head  note  br      JiuCfes  Butchiobd. 


j  The  suit  was  commenced  In  a  State  Court 
tllinoia,  and  vaa  removed  by  Uu  d^endaat 
into  the  Circuit  Court  of  ttie  United  States  for 
tbe  Southern  District  of  IlUnois.   At  the  trial 
before  a  jury  a  verdict  was  rendered  for  the 

Slaintiff  June  6.  1879,  for  $6,000  damages. 
>n  the  next  day  the  defendant  filed  a  mo- 
tion for  a  new  trial.  On  the  14th  of  June  the 
defendant  died ;  on  the  12th  of  July  an  or- 
der abating  the  case  was  moved  fo^,  on  belialf 
of  the  defendant,  and  on  the  16th  of  August 
the  court  overruled  tbe  motion  for  a  new  mal 
und  the  motion  for  an  order  of  abatement,  and 
entered  a  judgment  for  the  plaintiff,  a^inst 
Blrcher,  for|6,000andoo8ts,aaof  June7, 1879.  [31s 
The  order  for  judgment  recited  that  the  hear- 
ing by  the  court  of  the  motion  for  a  new  trial 
was,  when  It  was  filed,  postponed  to  a  then 
future  and  convenient  dav  of  tbe  same  Term, 
and  tiiat  the  defendant  died  pending  the  hear* 
Ing  of  the  motion.  Leave  was  given  to  the  ex- 
ecutor of  tbe  defendant  to  prepare  a  bill  of  ex- 
ceptions and  to  take  a  writ  of  error.  The  bill 
fjf  exceptions  being  signed.  It  was  filed  by  the 
executor,  and  the  writ  of  error  was  Issued.  Yar 
zious  errors  are  assigned,  and  among  them  that 
the  circuit  court  did  not  grant  tbe  motion  to 
abate  the  suit,  and  that  it  rendered  a  judgment 
against  Bircber  after  bis  death.  But  It  u  un- 
necessary to  pass  on  those  questions,  because 
we  are  of  opmion  that  tbe  Judgment  must  be 
reversed  for  another  error  committed  at  the 
trial. 


Vara.— Attorn^  and  eUetU:  prMleged  eommtmi- 
aatont  between ;  when  attorrwy  vrtU  be  compelied  to 
tsttify:  how  long  privtUae  eontinue*.  Bee  not*  to 
mactbura  v.  Crawford,  TO  U.     XVm.,  181 

lAbd  and  slander :  prfoOeoed  communioationM  tit 
f7Ui0tstraCe  or  arand  jtury  charging  a  erUne. 

A  complaint  Bubniltted  to  a  ma^lstnite  for  Uw 
liurpoee  of  enforcing  justice  against  a  petson  ao- 
eusod  of  crime  does  not  subleot  the  oomplalnant  to 
an  action  for  Ubel,  whether  the  obarge  oe  true  or 
false.  Bailer  V.  Dean,  S  Barb.,  SffiBcldv.  HcLen- 

^   no  u.  s. 
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Thim  vltDewes  for  tiie  plaintiff  gave  evi- 
denoB  tending  to  prove  the  speaking  to  them  by 
the  defendant  of  more  or  less  of  the  words  set 
forth  In  the  declaration;  and  ^terwards  G.  L. 
Cook  was  sworn  as  a  witness  for  the  plaintiff, 
and  'testified  that  ^e  was  State's  attorney  for 
Hadison  County,  Illinois;  that  he  had  a  slight 
acquaintance  with  Bircber;  and  that  he  knew 
Onus.  The  following  proceedings  then  oc- 
cwed:  "  Q.  I  will  ask  you  if  you  had  any 
conversation  with  Doctor  Bircher  with  regard 
to  Qruaz,  and,  If  so.  when  was  Itf  Counsel  for 
defense  asked  witness  if  at  that  time  he  waa  oc- 
cupying the  same  position  be  now  holds.  A. 
Yes,  nr.  Q.  It  was  communicated  to  you 
while  you  held  that  positioo  and  were  acting 
tn  that  capacity,  wtiaterer  was  communicated 
to  yon  Bixcher?  A.  Yes,  sir.  (Defendant's 
oounsel  object  to  the  witness  testifying  to  mat- 
ter disclosed  to  him  by  the  defendant  under  the 
circumstances  stated,  on  ^e  ground  that  such 
communications  are  to  be  treated  as  privileged.) 
The  Ck>urt.  I  will  ask  the  witness  if  he  regard- 
ed it  professionally  as  a  privileged  commimica- 
tion?  A.  I  had  never  met  defendant  before;  he 
waa  introduced  to  me  by  a  dtizen  of  our  place, 
ind  he  informed  me  that  he  wanted  to  talk 
with  me  with  regard  to  a  matter  be  wanted  to 
bring  before  the  grand  jury.  (Objected  to.) 
The  Court.  I  will  allow  the  witness  to  state 
what  the  doctor  said  on  that  occasion.  Of 
course,  if  he  made  the  commimication  to  the 
witness  in  good  faith,  there  would  be  no  mal- 
ice about  tt,  and  I  shall  instruct  the  jury  to 
jlS  disregard  It.  The  objection  is  overrmed;  to 
'  which  ruling  of  the  court  the  defendant  at  the 
time  excepted.  A.  As  I  stated,  I  had  at  that 
tfaue  no  acquaintance  with  defendant  whatever. 
He  inquired  for  the  State's  attorney,  and  was  in- 
troduced to  me,  and  he  spoke  of  his  affairs. 
He  said  he  wanted  to  bring  a  matter  before  the 
grand  luiy  in  regard  to  2Jr.  Gruaz.  I  talked 
with  ium  in  regard  to  the  nature  of  the  matter, 
and  he  talked  pretty  freely  in  regard  to  it,  and 
I  directed  him  to  the  grand  jury  room.  He 
said  a  good  many  things.  He  was  evidently 
in  earnest  at  the  time,  expressed  himself  very 
freely  in  regard  to  him.  I  would  not  like  to 
swear  to  tlie  exact  words  used,  or  that  anybody 
used  at  the  time.  I  can  gin  the  substance  of 
what  be  said,  I  suppose.  Ete  wanted  to  prose- 
cute Gi-uaz  for  stealing,  waatheamountof  it.  J. 
recollect  this:  he  charged  him  with  havidg 
stolen  his  money,  and  I  asked  him  how,  and  he 
told  me  how  tt  nad  bem  done.   Oruaz  was  his 


agent  and  bandied  his  funds,  rented  his  farm* 
and  had  failed  to  account  for  a  large  amount 
of  money,  he  told  me,  and  he  chained  him  la 
this  conversation  with  having  stolen  his  money, 
and  be  said  he  wanted  to  Know  if  there  waa 
any  law  in  this  State  to  prosecute  a  man  for 
that.  X  have  no  objection  to  state  any  words.  I 
remember  his  making  the  charge  that  he  bad 
stolen  his  moni^,  bat  I  can't  swear  that  the- 
word  '  thief '  was  used  at  that  time;  that  it  was- 
in  substance,  undoubtedly.  My  impression  I» 
that  this  was  the  March  Term,  1878,  of  the 
Circuit  Court  of  Madison  Coimty  either  that 
or  October  Term,  1877;  my  recollection,  and 
decided  impression  Is  that  It  was  the  Spring' 
Term,  1878.  Dr.  Bircher  went  into  the  grand 
jury  room  and  gave  his  statement  to  the  grand 
lury.  He  was  anxious,  of  course,  to  have  the 
Indictment  found,  and  be  evidently  believed  or 
so  expressed  himself.  Counsel  for  defendant 
objected  to  witness  stating  his  opinion  about 
what  defendant  evidently  believed.  The  Court. 
He  said  he  went  before  the  grand  jury,  and 
said  he  seemed  to  be  In  earnest  in  nis  move- 
ments, but  he  didn't  say  what  took  place  be- 
fore the  grand  jury.  Don't  know,  X  suppose. 
Witness.  No,  I  don't  know.  Cross^xaminft- 
tion.  Major  Prickett  introduced  Bircher  to  me; 
never  saw  him  before  in  my  life.  I  was  certain 
he  came  to  see  me  as  prosecnting  attorney,  in 
good  faith.  That  was  his  business,  as  he  stated 
ft  to  me.  After  he  made  his  statement  to  me  I 
advised  him  to  go  before  the  grand  jury;  di- 
rected him  tn  their  roran.  Ite  went  there  bv 
my  advice.  Hold  on— I  don't  say  that;  I  aa-  [814] 
vised  him  that  he  had  a  good  case.  He  came 
to  me  and  I  snowed  him  where  the  grand  juir 
room  waa.  He  stated  his  case  to  me  as  State's 
attorney.  I  then  directed  him  where  to  go, 
and  said  I  should  prosecute  it  as  vigorously  as 
possible,  if  the  ini^ctmcnt  was  found.  In  re* 
gard  to  the  advice  I  gave  him,  I  rather  en- 
couraged him  to  drop  the  thing;  I  told  him  he 
better  sue  Mr.  Oruaz  first,  and  see  if  he 
couldn't  get  judgment  against  him,  and  so  put 
it  Id  abetter  shape  to  prosecute  him.  He  stated 
bis  cose,  and  I  thought  from  his  statement  that 
he  would  have  few,  if  any,  witnesses  bmide* 
himself,  and  that  it  would  be  doubtful,  how- 
ever honestly  he  might  believe  that  he  had 
cause,  it  would  be  doubtful  whether  the  Jury 
would  bring  a  bill;  so  I  advised  him  to  bring  a 
civil  suit;  but,  said  I,  vou  are  here,  and  you 
mustn't  think  hardly  oz  me  if  the  grand  jury 
don't  find  a  bill;  and  I  directed  Elm  to  the 


don.  44  aa.,l(I8;  Haratock  v.  Redd]ck,6  Blatchf .^266 : 
Noonan  v.  Orton,  82  WIb..  100;  Bunton  v.  Worley,  4 
Bibb.,  38 ;  8.  C,  7  Am.  I  e^..  TKS. 

Slander  does  no  tile  lor  a  criminal  charge  made 
by  an  affidavit  before  a  magiBtcate.  Sanders  v.  Rol- 
UnsoD,  £  Strob.,  447. 

An  affidavit  la  support  of  an  application  to  the 
Oovernsr,  to  recall,  or  modify  a  warrant  to  arrest  a 
fugitive  from  Justioe,  is  not  privileged.  Hoemer  v. 
Loveland.l9  ^b.,lU. 

A  complaint  to  a  grand  lury,  containing  a  charge 
otverjutj.  Is  prlv11«wed,  although  before  its  preeen- 
tauoo  It  was  exhibited  to  the  persons  bv  Whom  it 
was  signed.  Kidder  v.  Parkbuist,  3  Allen,  3B3; 
Ellnch  V.  Colby,  4<t  N.  Y.,  480 ;  Vandezee  v.  UcGreg- 
«r,  U  Wead^  MS ;  Lake  v.  King.  1  Mod..  58. 

Cbarses  of  orime  made  to  a  police  olBoer  bona  fide 
■re  privileged,  though  made  Intemperately  ana  in 
tfa«  presence  of  third  persons.  Brown  v.  Hatha- 
wur,  18  Allen,  S30i  Davies  V.  8nead,5  L.  R.Q.  B.,608. 

Sunder  will  not  Ue  for  words  cbarglnff  a  crime 
vnered  tiefore  a  Justice  of  the  peace  in  conse- 

110  C.  9. 


quence  of  which  the  petson  charged  was  committed^ 
but  not  indicted.  Shock  v.  Hcuheeaey,  4  Yeatee, 
SOT :  8.  C,  2  Am.  Dec.  415. 

Words  spoken  before  a  magistrate  by  a  ootaiplain- 
ant  who  has  caused  one's  arrest  for  a  crime,  after 
the  defendant  tioa  been  brought  in,  averring  the 
truth  of  bis  complaint,  are  not  actionable.  Allan  v. 
Crofoot,  2  Wend^SlS;  8.  C,  SO  Am.  Dec.,  847. 

Wards  in  an  &ffldavlt,upeo  whloh  a  searob  Wiffa 
rsiTit  la  grantoil,  are  not  actlonRble.  Vaitoev.  Letk 
IHIDIS.  C,l.  lBr:S.C„MAiti.  DcclBS.  ' 

Commuatcations,  iDiirlQ  In  good  faEtb  to  pubtto 
oOlclala  havtotf  power  to  remeily  tba  evils  com- 
plalnod  or.are  pnvUeiged  aod  ejcm-eu  maUoe  mint 
be  ah  own  to  deslroy  Cbis  prlYlteBe.  Howard  v^ 
Tlinmpson,  SI  Wend.,  SU>;  8.  Q.,  St  AlPt  Deo..  S&l 
O'Donagbue  v.  M«Govem  SS  wmtL,  SI;  Bmltb  v. 
Kerr.  I  Edm..  1S&:  Newfleld  v.  Oopponnan,  48  T. 
Super.  Ct.,  9Q»;  Hoamer  v.  Itoveland,  U  Barti.,  Uftj 
Van  WyCk  v.  AapiDwall,  It  S.  Tn  Wi  Omsby  v. 
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grud  jury  room."  The  bill  of  ezceptioDfl  also 
flimtii'"^  the  following:  "  In  Teference  to  the 
tNtimony  of  State's  attorney,  C.  L.  Cook,  the 
oourt  Instructed  the  jury  as  follows:  *  I  ad- 
inltted  that  evidence  with  an  explanation,  and 
with  the  explanation  made  in  the  admission  of 
<t  I  think  I  am  content,  and  I  think  the  Jury 
may  take  it  into  consideration:  but,  if  ttiey 
think  the  defendant  was  actuated  by  hon^t 
motives,  in  making  the  declaration  he  did,  th^ 
will  disregard  it.'  To  the  giving  of  which  last 
Uutruction  the  defendant  excepted,  for  the  rea- 
«m  that  the  instruction  ignores  the  element  of 
want  of  probable  cause,  andfortbereason.also, 
that  the  jury  should  have  been  instructed  to 
disregard  Cook's  testimony  entirely." 

We  are  of  o^nion  that  what  was  said  br 
Blrcher  to  Mr.  Cook  was  an  absolutely  privl- 
iMed  communication.  It  was  said  to  Mr.  Cook 
while  he  was  state's  attorney,  or  prosecutor  of 
crimes,  for  the  coun^,  and  while  he  was  actine 
Inthatcapacity.  Bircoer  inquired  for  the  Stated 
attorney,  and  was  introduced  to  him,  and  stated 
to  him  that  he  wanted  to  talk  with  him  about  a 
matter  be  wanted  to  bring  before  the  grand  jury 
tn  reaprd  to  Oruaz.  He  laid  the  matter  before 
Kr.  Cook,  and  cbar^  Qnaz  with  having 
■toleu  his  money  and  was  asked  bow  and  stated 
815]  tiow;  and  inquired  of  Mr,  Cook  if  there  was  any 
law  in  Ulinois  by -which  a  man  could  be  inose- 
cuted  for  that.  The  grand  jury  was  then  in  ses- 
don,  and  Mr.  Cook  advised  Bircber  that  he  had 
a  good  case,  and  directed  him  to  the  grand  Jury 
KKHn,  and  Blrcher  went  before  the  ^and  jury. 
If  all  this  had  taken  place  between  Bircher  and 
an  attorney  consulted  by  him  who  did  not  hold 
the  nubile  position  which  Mr.  Cook  did,  clear- 
ly, Uie  communication  would  have  been  privi- 
leged, and  not  to  be  disclosed  against  the  objec- 
tion of  Blrcher.  Under  the  circumstancea 
shown,  Mr.  Cook  was  the  professional  adviser 
of  Bircher,  consulted  by  him,  on  a  statement  of 
Ut  case,  to  learn  his  omnlon  as  to  whether  there 
«M  ground  in  fact  ana  in  law  for  making  an 
attampt  to  procure  an  indictment  against  Qruaz. 
Tlu  net  Oiat  Mr.  Cook  held  the  position  of  pub- 
lic proaecator,  and  was  not  to  be  paid  by  Bm::her 
fOTinfmnatlon  or  advice,  did  not  destroy  the  re- 
lation whi<dk  the  law  established  between  them. 
Itmade  that  relation  more  sacred,  on  the  ground 
of  pnbUc  p^cy.  The  avenue  to  the  mnd  jury 
should  always  be  free  and  imobetruct^.  Blrcher 
miAt  have  gone  directly  before  It,  without  oon- 
flulting  withMr.  Cook,  but,  if  hechose  to  consult 
Um,  Instead  of  aprivate  counsel,  there  was  great 
propriety  in  his  doing  so.  Any  person  who  de- 
sires to  pursue  the  same  course  should  not  be  de- 
terred %  the  fear  of  having  what  he  may  say 
In  the  confidence  of  a  consultation  with  a  pro- 
fessional adviser,  supposed  to  be  the  best  quali- 
fied for  the  purpose.  diacloBed  afterwards  in  a 
«lvll  suit,  against  his  objection.  OUter  v.  Pate, 
48  Ind. .  182.  Bv  the  Statute  of  Illinois  in  force 
at  the  time  of  this  occurrence.  It  was  made  the 
-duty  of  each  State's  attorney  to  "commence  and 
prosecute "  aU  criminal  actions,  suits,  Indtct- 
ments  and  prosecutioua,  in  any  court  of  record 
In  his  county,  in  which  the  pe(^le  of  the  State 
■or  county  might  be  concerned/  Rev.  Stat  ot 
1874,  ch.  14,  sec.  6,  subd.  1.  Under  this  pro- 
Ttslon  it  was  the  province  and  the  privilege  of 
4uiy  person  who  knew  of  facts  tending  to  show 


the  commission  of  a  crime,  to  lay  thoae  facts  be- 
fore the  puUic  officer  whose  dufy  It  was  to  com- 
mence a  proaeeution  fbr  the  crlm&  PaWe  pal- 
lid will  protect  all  such  oommnnteatfcma,  abio- 
lutely  and  without  reference  to  the  motive  or 
Intent  of  the  informer  or  the  question  of  prob- 
able cause;  the  ground  being,  that  greater  mia- 
diief  will  probably  result  from  reqimlng  or  per- 
mitting  them  tQ  lie  ^aclosed  than  from  wholly 
rejecting  them.  ''Mr.  Cook  learned  £romBIrdier 
the  things  to  which  he  testified  becaose  be  oty 
cupied  the  position  of  public  prosecuting  ofiB- 
cer,  and  because  he  was  acting  at  the  time  as  the 
legal  adviser  of  Bircher  In  respect  to  the  matter 
and  question  which  Bircher  was  laying  before 
him.  The  free  and  unembarrassed  admin istra- 
tion  of  justice  In  respect  to  the  criminal  law.  In 
which  the  public  Is  concerned,  is  Involved  In  a 
case  like  the  present,  hi  additun  to  the  consid- 
eratlons  whidi  ordinarily  apply  in  oommtmlcap 
tions  from  client  to  counsel  m  matters  of  purely 
private  concern.  Blrcher  made  his  communi- 
cation  to  Mr.  Cook  forthepnrpoee  of  obtaining 
professional  advice  as  to  his  ri^t,  and  that  of 
the  public,  through  him,  to  haveacriminalproa- 
ecutlon  commenced  by  Hr.  Cook,  bv  theuitflr- 
ventlon  of  the  grand  fary,  against  CntuuL 

But  then  is  another  view  of  the  subject.  The 
matter  concerned  the  administration  of  penal 
^istlce,  and  the  principle  of  public  safety  jnstl- 
fies  and  demands  the  rule  of  exclusion.  In 
WorOinfftony.  Seribntr,  109  Mass.,  487,  an  ac- 
tion for  maliciously  and  fi^ly  representing  to 
the  Treasury  Department  of  the  United  Statea 
that  the  plamtifF  was  intending  to  defraud  the 
revenue,  It  was  held  that  the  defendant  could 
not  be  compelled  to  answer  whether  he  did  not 
give  to  the  department  Information  of  supposed 
or  alleged  frauds  on  the  revenue  contemplated 
by  the  plaintifF.  The  principle  laid  down  m  that 
case  was,  that  it  is  the  duty  of  every  citizen  to 
communicate  to  his  government  any  informa- 
tion which  he  has  of  uie  commission  of  an  4^- 
fense  i^ainst  Its  laws;  and  that  a  court  of  Jus- 
tice win  not  compel  or  allow  such  information 
to  be  disclosed,  either  by  the  subordinate  officer 
to  whom  it  is  given,  by  the  informer  himself, 
or  by  any  other  person,  without  the  permission 
of  the  government,  the  evidence  being  excluded 
not  for  the  protection  of  the  witness  or  of  the 
party  in  the  particular  case,  but  upon  general 
groimds  of  public  poU<7,  because  of  the  oonfl- 
dential  nature  of  such  communications.  The 
authorities  are  collected  and  reviewed  in  that 
case.  Thecaseof  AnsMnsv.  Eokeby,  L.  R.8 
Q.  B..  256,  there  cited,  was  affirmed  by  the 
House  of  Lords,  L.  R,  7  H.  L.,  744.  See,  also, 
1  OieenL  Ev.,  sec.  260;  Black t.  Sblmsi,  1  Fox 
&  Smith,  28. 

It  makes  no  difference  that  there  was  evi- 
dence of  the  speakingof  the  same  words  topers 
sons  other  than  Mr.  Cook,  and  that  the  speak- 
ing of  them  to  Mr.  Cook  was  not  the  sole  ground 
of  action  or  of  recovery.  The  evidence  was  In- 
competent, and  It  must  be  Inferred  that  it  af- 
fected the  minds  of  the  jurv  both  on  the  main 
issue  and  on  the  question  oi  damages. 

JR  retuiU  from  thm  vUut  th«U(kBjvdgm»Mlf«- 
lea  eanwtoeuptiM,  and  &at  itmuitie  rttmed 
arid  th£  eate  be  remartded  to  the  (Xrmtit  Ontrit 
teith  direction  to  aet  attde  the  wrdiet  and  WtU$ 
the  judgment  and  take  tuch  fitrOm  procmOngt 
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«•  may  be  aeeording  to  lav  and  not  {neonsititnt 
mith  fim  opinion. 
Tnwoopr.  Test: 

JUDM  H.  If eKennejr,  Clerk.  Sup.  Court,  TJ.  8. 


EBNEST  D.  CORKER,  Appt.^ 

V. 

IHANCIS  a.  J0N£S,  ext.  of  Malcolm  D. 
Jones,  Deceased,  GEORGE  O.  WARNOCE 

■T  AL. 

(Sees.  CL,  Reporter^  ed.,  a7-8n.> 

AfrcAoM  ^reale^te  ^guardian  for  ward— 
nteiationqf 

L  Where  a  purchase  of  real  estate  was  made  br  a 
guardian  for  ols  ward,  the  gruardtan  advancios  nls 
own  money  as  a  loan  for  that  purpose,  and  the  oon- 
TOyance  was  made  toblm  as  suardlau,  a  court  of 

aulty  may.  In  on  action  by  the  ward,  decree  a  re- 
aslon  of  the  tnosactlon  as  between  ruardtan 
and  ward,  so  that  the  former  shall  take  the  land  and 
the  latter  be  reUered  from  the  payment  of  the  oon- 
•ideratlon. 

Z.  Such  decree  lanotvoidable,bythelnfantward, 
•a  taken  against  him,  without  the  protection  of  a 
rtiardian  ad  litem,  where  he  was  pbtmtiff,  and  sued 
CrhhiMXtfrleDafand  la  conclusive,  uweM  It  oan 
M  impeaohed  lot  unfelmees  and  fraud. 

[No.  220.1 

SuimiUedJan.  la.ltl,  1S84.  OeetStaS^ebJ^  JS8i. 

APPEAL  from  the  Circuit  Court  ctf  tbe  United 
States  for  the  Southern  District  pf  Qeoigia. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Matn.  Henry  B.  Jones  and  Beiyamin  H. 
BiU.  for  appellant. 

Mmn.  Randall  H«.gner  and  B,  Maddox, 
for  qtpellees. 

Mr.  Jvttice  MattlMws  dellTered  the  opinion 
«f  the  court: 

Malcolm  D.  Jones,of  whom  Francis  A.  Jones, 
the  appellee,  la  executor,  in  his  lifetime  was  ex- 
ecutor of  the  last  will  of  Dniiy  Corker,  de- 
ceased, and  testamentary  guardian  of  the  per- 
son and  estate  of  the  testator's  son,  Ernest  D. 
Corker,  the  appellant,  one  ot  the  devisees,  then 
a  minor,  who  arrived  at  age  since  filing  the  pres- 
ent hill.  While  acting  as  such,  on  July  24, 
1863,Malcolm  D.  Jones,as  guardfan.purchased 
•  tract  of  land  known  as  the  QllBtrop  and  Wat- 
son Place,  part  of  the  estate  of  Druiy  Corker, 
irom  the  trustees  ot  Mrs.  S.  0.  Hart,  a  daughter 
of  the  testator,  to  whom  be  had  dewed  it, with 

romer  to  sell.  The  oonrideraUon  ludd  was 
15,600  In  confederate  money,  which  was  ad- 
vanced by  Malcolm  D.  Jones  from  his  own 
funds.  The  conveyance  was  to  him  as  guard- 
ian of  the  appellant,  the  latter  being  charged 
in  accotmt  by  the  guardian  with  the  amount  of 
the  advance.  In  1867,  while  the  appellant  was 
still  an  Infant  about  eleven  vears  of  age,  and 
Uviog  with  his  mother,  a  blU  in  equity  was  filed 
in  the  SuperlOT  Court  M  Burke  County,  when 
ttuy  retidied,  a  court  of  general  jurisdiction  at 
law  and  in  equity,  in  the  name  of  the  appellant, 
suing  by  his  mother  and  next  friend,  to  which 
Malcolm  D.  Jones  was  made  defendant,  pray- 
ing for  a  rescission  of  the  transaction  as  between 
the  guardian  and  ward, so  that  the  former  should 
lake  the  land  and  the  latter  be  relieved  from 
the  payment  ot  the  consideration.   The  plead- 
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ingB  in  that  case  are  not  exhibited  in  the  present 
record,  as  it  is  stated,  because  they  liave  been 
tost  or  destroyed;  but  the  matter  was  submitted 
to  a  jury,  who  foimd  that  "It  is  to  the  interest 
of  Ernest  D.  Corker,  the  minor,  under  his  cir- 
cumstances, that  said  purchase  be  rescinded  and 
deed  be  canceled  and  set  aside  as  to  said  Ernest 
D.,  leaving  it  to  stand  as  against  the  makers 
and  in  favor  of  said  Malcolm  D.  individually  ; 
and  that.  If  necessary,  said  Ernest  D.  make  and 
deliver  a  proper  conveyance  of  said  land  to  said 
Malcolm  D.''^  And  upon  this  verdict,  on  Jana* 
ary  1,  1808,  it  was  by  the  court  ordraed  and  de- 
cked "  That  said  deed  be.  and  Is  hereby  set 
aside  and  canceled  as  to  said  Ernest  D.  only,  rai n-i 
and  tliat  it  stand  good  against  the  makers  there- 
of,  and  for  the  use  and  benefit  of  said  Malcolm 
D.  individually,  and  said  Ernest  D.  make  any, 
all  necessary  and  proper  conveyances  of  the 
land  referred  to  to  said  Malcolm  D. ;  tliat  said 
Malcolm  D.  also  pay  one  half  of  the  costs  of 
this  proceeding,  ana  said  Ernest  D.  the  other 
halftheraof." 

Thereafter  Malccdm  D.  Jones  went  Into  pos- 
session of  the  land,  claming  title  thereto  in  his 
own  right,  and  since  his  death  his  executor, 
Francis  A.  Jones,  one  of  the  appellees,  has  sold 
the  same  in  parcels  underjudicial  proceedings 
in  the  Snpenor  Court  of  Burke  Coun^,  as  the 
property  of  Malcolm  D.  Jones,  deceased,  to  the 
several  other  appellees.  These  purchasers  cbdm 
to  be  protected  as  such  against  any  equities  of 
the  appellant,  but  the  latter  insists  ttiat  they 
had  not  acquired  the  legal  tiUe  nor  fully  paid 
the  purchase  money  at  the  time  he  filed  his  biU 
and,  consequently,  are  not  innocent  purchasers. 

Without  reference  to  that  question,  however, 
the  appellant  claims  that  he  has  the  Iftgal  estate 
in  the  land  ia  controversy  by  virtue  ofthe  deed 
to  his  guardian  from  the  trustees  ot  his  sister, 
and  that  it  was  not  devested  by  the  decree  of 
the  Superior  Court  of  Burke  County  of  January 
1,  1868,  for  the  reason  that  that  court  had  no 
Jurisdiction  In  the  case,  and  the  proceedings 
and  decree  therein  were  coram  nonjudiee  awl 
void. 

This  is  urged  on  the  ground  that  the  Court 
of  Ordinary  in  Georgia  has  Jurisdiction  ex- 
clusive of  the  superior  court,  to  deal  with  the 
property  of  minors,  and  various  provisions  of 
the  Code  of  that  State  are  cited  in  support  of 
thatproporition.  Amongothers.sectionl887pro- 
vides  that  "The  guardian  cannot  borrow  money 
and  bind  his  ward  therefor,  nor  can  he,  any 
contract  other  than  those  spectflcally  amnred 
by  law,  bind  his  ward's  property  or  create  aoT 
lien  thereon."  It  wonld  be  ^fflcult,  nnAer  thu 
section  or  any  others  to  he  found  relating  to 
the  subject,  to  discover  any  authority  for  the 
purchase  by  Jones,  the  guardian,  ofthe  real 
estate  in  controversy  for  hid  ward,  on  credit, 
advancing  the  money  as  a  loan  for  that  purpose; 
and  the  question  whether  it  was  a  transaction 
that  shonUl  stand  or  be  caiuseled,  as  b^weim  rs«ni 
guanlian  and  word,  was  not  one  arising  In  the 
ordinary  course  of  administration  for  settle- 
ment as  a  mere  matter  of  account  in  the  court 
of  ordinary,  but,  as  we  think,  was  one  more 
appropriately  d^t  with  in  the  more  formal 
procedure  of  a  court  of  general  jurisdiction 
with  equity  powers.  The  question  Is  not  one 
relating  to  Uie  sale  ot  dispodtUn  of  any  part 
of  the  ward's  estate  which  had  oone  nnder  the 
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control  of  the  guardian,  bat  was  whether,  nn- 
dtr  thftHrniTnnanm.thfijniTfhetf  made  m  the 
nardian  dwnld  be  treateoaa  made  for  the  bene- 
flt  of  hii  ward,  or  whether  Ita  burdens  and  risk 
ibonld  be  borne  hr  him  individuallj.  It  was 
pecDtlarly  a  case  for  coenizance  in  equity,  and 
the  Superior  Court  of  Burke  Comity, we  think, 
had  Jurisdiction  to  make  the  decree  directing 
the  title  to  remain  in  Ualocdm  D.  Jones  for  his 
own  use. 

b  Is  further  nrged,  however,  that  the  decree 
la  Toldable,  because  tt  was  taken  against  an  in< 
hat,  without  the  protection  at  a  guardian  ad 
Mm.  If  the  infant  had  been  defendant  the 
obiection  could  only  be  taken  on  appeal,  or  by 
Mu  of  review,  and  not  collaterally;  but  the  in- 
fant was  plaintiff  end  sued  by  his  next  friend, 
irtdch  was  proper,  and  there  u  no  more  ground 
tor  saying  that  the  decree  was  axainst  the  infant 
than  m  hu  fovor.  He  was  reUeved  fmn  the 
burden  of  the  purchase,  which  was  the  object 
of  the  suit. 

But  it  is  also  claimed  that  the  relation  of  the 
parties  was  such  that  the  guardian  could  not 
acquire  an  interest  adverse  to  his  ward,  and 
that  the  attempt  to  do  so  will  convert  him  into 
a  trustee  coostruction.  But  the  tranaaction 
was  judicial,  the  parties  standing  at  arni'a 
length  as  avowed  litigants;  the  plaintiff  being 
represented  by  his  motl]er,appeanng  on  the  rec- 
ord with  him  as  his  next  fnend,  and  the  court 
deciding  between  them.  That  judgment  must 
be  condusive,  unless  it  can  be  impeached  for 
unfairness  and  fraud. 

This  dinrge  is  in  fact  niade,  it  bring  alleged 
VtuA  the  suit  wns  collusive.  The  only  proof  of 
this  li,  that  the  mother  of  the  infant  agreed 
with  tlie  jguardian  that  it  was  best  to  atibmit 
the  question  of  the  purchase  to  the  dedsion  of 
the  court  Their  co-operation  In  this  is  not 
!8X1]  Bufflcient,  in  our  opinion,  to  raise  the  suspicion 
td  fraud.  Outside  of  this  circumstance  there 
la  no  [HOof. 

It  is  finally  alleged  that,  upon  asetUement  of 
accounts  between  the  gtiardian  and  ward,  a 
larger  amount  should  have  been  found  due  to 
dieiatter  than  was  awarded  by  the  court  bdow. 
But  the  decree  on  that  pdnt  Is  In  cmfbrmlty 
with  the  evidence. 

We  find  no  emr  in  fAs  neord  and  tka  deerte 
tiafflrmed. 

iSoB  oopjr.  Test:  _ 
James  H.  MoKenneTt  Clerk,  Sop.  CiHir^  U.  8. 


OTTT  OF  BAST  BAINT  LOUIS  m  Ai., 
Biff:  in  Err., 

9. 

UNITED  STATES,  ae  rd.  John  F.  Zeblst. 

(See  &  OL.  BeportOT^  ed.,  aa-«&) 

Pi^fment  i^Mtg  bondt—pouer  court 

1.  Whore,  bj  the  oborter  of  a  ol^,  ■  fuoil  nised 
bjr  annual  tax  Is  authorized  for  the  purpose  of 
pajiDg  the  neceeetrj  ouirent  ezpenaea  of  aamlnla- 
cratloo,  not  including  paTments  on  account  of  the 
bonds  of  the  oltr,  a  court  cannot  order  aod  require 
enohfund  to  be  ajtproitrlatedto  thepaTioentof  aucb 
bonds. 

S.  The  question,  what  expenditures  are  proper 
and  neeBMsry  foramnnielpiil  admlnlrtratlou.  tepot 
iSUdal;  ttfe  eonfldad  br  law  to  the  dlMreymictf 
ihaoHiBMpalaiiUuKttlss.  Ho  oouzt  has  the  ligfat 


to  oontrol  that  dlsoretton,  much  less  to  neorp  and 
sapemedelt. 

[No.  1141.] 

BubmittedJait.  tS,  1884.    Decided  Fob.  4, 1884. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
1  States  for  the  Southern  District  of  lUioois. 

The  history  and  facts  of  the  case  saffldently 
araiear  In  theminion  of  the  ccnut 

Jiemrt.  J.  M.  Frvela,  B.  H.  CmI^  and 
M.  MiOard.  for  phUntiffi. 

Jfr.  T,  C.  Mather,  for  defendant  in  exvor, 

Mr.  Juttiee  Matthews  delivered  the  ^n- 

ion  of  the  court: 

The  relator,  having  recovisred  judgments  In 
the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ulinois  upon  bonds  issued 

the  City  of  East  St.  Louis,  a  munichial  coi^ 
poration  of  that  State,  was  awarded  in  this  pro- 
ceeding a  peremptory  nuHMimitf.  The  direo- 
Uons  01  the  judgment  are  as  follows- 

"That  said  £fendant,  the  City  of  East  SL 
Louis,  do,  through  Its  proper  corporate  author- 
ities, levy  and  collect  full  one  per  cent  per  an-  [SSI 
uum  taxes  upon  the  assessed  uid  equalized  valu- 
ation of  all  the  real  and  personal  taxable  prop- 
erty of  said  Ci^  for  the  year  A.  D.  1688,  and 
subsequent  years,  until  tne  full  payment  and 
discharge  of  all  balance  due  upon  said  Judg- 
ments m  said  petition  mentioned,  with  lawful 
interest  thereon;  and  the  costs  of  said  suits 
wherein  snid  judgments  were  obtained,  as  also 
the  costs  of  this  suit. 

It  is  hereby  further  ordered  and  adjudged 
that  said  City  do,  through  its  prma  corpcoBte 
authorities,  annually,  cconmeneuig  with  the 
year  A.  D.  1888,approprtate  and  set  apart  $8,000 
out  of  three  tenths  of  said  one  per  cent  levy, 
and  the  sum  of  $10,000  out  of  uie  remaining 
seven  tenths  of  stud  one  per  cent  lery,  as  a  spe- 
cial fund  for  the  payment  of  said  Jodj 
interests  and  costs  until  tiie  same  are :' 
and  discharged. 

It  is  further  ordered  and  adjudged  that  said 
City  annually,  through  its  proper  corporate  au- 
thorities, pay  over  said  sums,  so  soon  as  col- 
lected, to  petitioner's  attorney  of  record,  to  be 
applied  toward  the  payment  of  said  judgments, 
interest  and  costs. 

It  Is  further  ordered  and  adjudged  that  said 
City  do  annually,  for  the  year  A.  D,  1888  and 
subsequent  years,  until  said  jtidgments,  inters 
est  and  costs  are  fully  paid,  exerase,  tbroug^i 
its  proper  corporate  authorities,  to  the  full 
extent  of  its  charter  provisionB,  al]  its  powers 
and  resources  of  taxation  aod  revenue  derivable 
from  all  sources  whatever;  and  that  It  do, 
through  its  said  corporate  authorities,  U^no- 
priate,  tise  and  expcmd  its  said  revenues  In  die 
most  rigid  and  economical  administration  of  Its 
municipal  affairs,  to  the  end  that  said  judg- 
ments, Interest  and  coats  may  be  paid  as  speed- 
ily as  possible.  And  it  is  ordered  and  adjudged 
tiiat  whatever  funds  remain  at  the  end  of  each 
fiscal  year,  if  any,  after  such  economical  ad- 
ministration of  its  affairs,  as  above  ordered, 
that  it  apply  the  same  in  forthte  Uquldatioa  <n 
si^d  judgments." 

The  cause  having  been  duly  submitted  to  the 
court  without  the  Intervention  of  a  jury,  the 
court  made  the  following  special  findmgs: 

That  said  City  of  1^  St.  Louis  is  or> 
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nnlsed  and  exUting  under  a  special  Act  of  the 
LMidatare  of  Illin(HEi,approved  Itoch  96, 1860, 
enttded  'An  Ad  to  Reduce  the  Oharter  of  Hast 
St  Louis,  and  the  Several  Acta  Amendatory 
[8SS3  Thereto,  Into  One  Act,  and  to  Revise  the  Same,' 
and  that  the  bonds  upon  which  the  Judgments 
of  relator  were  rend^«d  woe  IsBueannderand 
In  pursnancBof  said  Act. 

2.  That  said  Ci^,  hj  its  said  charter,  is 
limited  in  its  power  to  tax  f<Hr  all  purpoees  to 
an  '  annual  tax  not  exceeding  one  psfr  centum 
per  annum '  upon  the  aseessed  value  of  all  the 
taxable  property  In  said  01^. 

8.  That  said  charter  requires  that  a  registry 
shall  be  kept  of  all  bonds  issued,  and  that  the 
city  council  shall  levy  and  collect  a  tax  not  ex- 
ceeding three  mills  on  the  dollar  upon  each  an- 
nnal  assessment  made  for  general  purposes,  for 
ttie  purpose  ot  paying  the  interest  on  such 
bonds,  and  to  provide  a  sinking  fund  to  liqui- 
date the  same. 

4.  That  said  City  has  no  power  of  taxation 
other  than  said  annual  tax  of  one  per  cent  above 
mentioned,  and  no  other  source  of  revenue  ex- 
cept that  derived  from  licenses,  which  amount 
annnaUy  to  the  sum  of  $M,OUO,  of  which  sum 
$16,000  is  derived  from  the  licuiaing  of  dram- 
shops and  «ie  half  ot  this  som  is  required  by 
said  charter  to  be  paid  over  to  the  treasurer  of 
school  township  No.  3  north,  range  10  west,  in 
St.  Clair  County,  Ulinois,  for  the  use  and  boie- 
flt  ot  the  public  school  fund. 

5.  That  the  assessed  valuation  of  all  the  tax- 
able property  In  said  city  Is  88,600,000. 

That  the  bonded  debt  of  said  City  is 
$800,000. 

7.  That  petitioner's  judgments  aggregate  the 
■urn  of  $66,000. 

8.  That  said  City  has  no  money  or  surplus 
funds  in  Its  treasury  with  which  to  pay  peti- 
tioner's judgments,  or  any  part  thereof,  and  no 
means  of  paying  them  except  that  derived  from 
taxation  siad  licenses. 

9.  That  said  City  has  her^fore  expended 
the  sum  of,  to  wit:  $75,000  per  annum  to  d»- 
fray  the  current  expenses  of  the  dty  govern- 
ment and  the  different  departments  thereof,  but 
the  court  finds  that  such  sum  Lb  not  necessary 
fOT  the  present  and  future  years. 

10.  And,  finally,  the  court  find  from  the 
evidence  that  the  $10,000  ordered  to  be  appro- 
priated ixom  the  seven  tenths  of  one  per  cent  of 
the  tax  levy  of  1888  and  subsequent  years,  and 
applied  to  the  payment  of  said  judgments,  is 
not  required  to  defray  the  necessaiy  current  ex- 
penses  of  said  City,  and  further  mid  that  the 
$8,000  ordered  to  be  appropriated  from  the 
three  tenths  of  one  per  cent  and  applied  to  the 
payment  of  said  ludgmenta  iA  penuooer's  pro 
rata  share  of  said  three  tenths  of  said  one  per 
cent," 

The  plaintiff  in  error  has  no  reason  to  com- 
plain of  so  much  of  the  command  of  this  Judg- 
ment as  requires  it  to  levy  and  collect  an  an- 
nual tax  to  the  full  amount  of  one  per  cent  upon 
the  assessed  value  of  the  taxable  property  sub- 
ject thereto,  and  to  apply  $8,000  out  of  three 
totttbs  thenot  to  the  payment  of  the  interest  and 
priDcipal  of  the  relators  judgments.  That  levy 
u  authorized  hy  its  charter,  and  that  proportion 
of  it  la  ezivessly  pledged  to  the  payment  of  the 
Interest  on,  and  redemption  of  Ita  bonded  debt, 
and  the  particular  sum  mentioned  and  appro- 

11$  U.  & 


prlated  to  the  relator's  judgments  Is  only  the 
proper  proportion  to  which  they  an  eirtltud. 

The  further  award  of  the  annual  sum  of 
$10,000  to  the  relator,  payable  out  of  the  re- 
mainiuff  seven  tenths  of  the  one  per  cent  levy 
cannot  oe  justified.  That  fund,  by  the  terms  of 
the  charter  of  the  Ci^,  under  which  the  bonds 
were  Issued,  Is  authorized  for  the  purpose  of 
pacing  the  necessary  current  expenses  of  ad- 
mmistratioD ,  not  Including  paymentson  accoimt 
of  the  bonds  of  the  munld^  corporation.  And 
admitting  that  any  surplus  of  sucn  fund,  in  any 
year,  remaining  after  payment  of  such  expenses, 
ought  to  be  applied  to  payment  of  the  mterest 
and  principal  of  the  hondg,  that  could  only  be 
required  when  such  surplus  should  have  been 
ascertained  to  exist.  In  the  present  jw^ment 
the  court  has  undertaken  to  foresee  it,  and  by 
mandamut  to  compel  the  City,  by  limiting  its 
expenditures  for  Its  general  puiposes,  to  create 
the  surplus,  which  It  appropriates.  But  the 
question,  what  expenditures  are  proper  and  nec- 
essary for  the  municipal  administration,  is  not 
judidal;  it  is  confided  by  law  to  the  discretion 
of  the  municipal  authorities.  No  court  has  the 
right  to  control  that  discretion,  much  less  to 
usurp  and  supersede  it.  To  do  so,  In  a  single 
year,  would  require  a  revidon  ot  the  details  ot 
every  estimate  uid  ^penditute,  based  upon  an 
inquiry  Into  all  brandies  of  the  municipal  serv- 
ice; to  do  it,  for  a  series  of  yean,  and  in  ad- 
vance. Is  to  attempt  to  foresee  every  exigency  [3251 
and  to  provide  against  every  contin^ncy  tiiat 
may  arise  to  affect  the  public  necessities. 

BecauM  {h«  ivdgmmt  orden  tite  payment  to 
^T^ator  (If  th  turn  cf  $10,000,  cmnvMy,  out 
ofthttmenUKthtoftheletyofonepercent,  iti§ 
rmeraed,  vnth  eoett  in  thU  court;  and  the  eauee  it 
remanded,  vritii  direction  to  enter  a  Judgment  in 
eo^ormify  vtith  tMe  opinion. 
nroeoopy.  Test: 

James  B.  UoXennerf  Clerk,  Sup.  Court.  U.  B. 

atad-usu.a,uo. 


S.  BTAAT3  TAYLOR  AHD  EDWARD  PAR-  [330] 
SONS,  Trustees  of  the  CAmo  Crrr  Pbotbb- 
TT,  lift,  in  Err., 

V. 

HART  N.  HATO,  Admrz.,  Devisee  and  Leg- 
atee of  CHAuas  Davis,  Deceased. 

<8eBB.  GL,  Bapocter^  ed., 

TVu^ee—pertonaUy  hound  by  hit  eontraete— 
eUpidaiion—promiee  to  payflvm  truet  fundi 
-~pertonal  tuAHOy  on  covenant  current  a» 
penm  vihatare. 

L  A  trustee  Is  penooaUylKnmdbrUie  oonbaots 
whtob  he  makes  as  trntSB,  .oven  wun  telcnattog 

hlnuelf  as  ouch.   

&  If  K  fruatoe,  orntnictfn^  for  the  cieiin|ltf# 

irkl?t,  vriirirQ  lii  )irr<tc.vL  L.jDieo:lf  from  fadlvUKHlitnlK 
(iilitv  on  ctio  tcjDtruiut,  tid  mim  sUpuJate  t^tbels 
11. .1  i.i  bu  t'vniiiViliy  rcupooeibl^,  but  thfit  Iheotber 
iifirtyl"  :*>  \(n  k  Hi  ltilf  to  the  Iruat  est-nte, 

ii.  Wtu're  ii  tru^-Ti^  orjo^oi-ed  to  jifhl  pii^'^i'twloii 
fit  tlie  irursi  i^riipi-nj-,  atifl  his  RUi.>-f*riijru  In  the 

him  wbeofver  ihcrtj,  limulil  b^.'  n  ".CTtJiln  hurphj^i  or 
truBtfunds  in  th'S^lz  httfi'^n  9iiiiii'^i>?iit  tur  iIlhI  i>iir- 
pMO.  thOT  are  peraunully  liuM>^  iV-r  the  brencli  *>1 
tbelr  UDointakliig.  Tlia  promtse  to  yuj  In>m  Unt 
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4.  If  ft  trustee  Ohoona  to  Und  UnueU  hj  a  per- 
■onal  ooveoant,  be  k  liable  at  law  for  a  breach 
thereof  In  the  same  "■f""*"'  aa  anj  other  penoo,  al- 
though  be  desorlbee  himself  aa  oovenantlng  as 
trustee,  and  a  Judgment  mar  be  rendered  agWDst 
him  in  his  indivldiul  capaoltr. 

6.  Where  trustees  agreed  to  apply  to  the  payment 
of  a  debt  all  mooevB  which  snotud  oome  to  their 
nandfl  as  trustees  after  paring  current  expenses  of 
the  trust,  the  erection  cn  a  flre-proof  offioe,  and  like 
expenditures,  are  not  current  expensesof  the  trust, 
wliUn  the  meaning  of  the  contract. 

Wo.  222.1 

Afffwd  Jan,  tl,  tS,  1S84.  Decided      4, 1884- 

F ERROR  to  the  Cireuit  Court  of  the  TJnited 
States  for  the  Southern  District  of  IlUnois. 
The  history  and  facts  appear  in  the 

Statement  of  the  case  by  Mr.Jiutiee  Woods ; 

The  defendant  in  error,  administratrix,  devi- 
see, and  legatee  of  Charles  Davis,  deceased, was 
plaintiff  in  the  court  below.  The  decIaratioD 
alleged  that  on  October  4, 1861,  the  defendants, 
6.  Staats  Taylor  and  Ddwin  Parsons,  trustees 
of  the  Cairo  City  property,  executed  and  deliv- 
ered to  Charles  Davis,  then  in  life  but  since  de- 
ceased, a  contract  in  writings  of  which  the  fol- 
lowing is  a  copy: 

"Whereas,  Chaiies  Davis,  late  one  of  the 
trustees  of  the  Cairo  City  property,  has  agreed 
to  transfer  to  the  present  trustees  of  said  prop- 
erty.  S.  Staats  Taylor  and  Edwin  Parsons,  at 
their  request,  all  of  said  property  remaining  In 
hia  hands,  without  requiring  previous  payment 
of  his  demands  against  said  property:  now,  in 
consideration  of  the  premises,  and  oi  one  dollar 
to  us  In  hand  paid,  we,  8.  Staats  Taylor  and 
Edwin  Parsons,  trustee  sof  the  Cairo  (^ty  prop- 
erty, hereby  promise  and  agree  to  and  with  the 
said  Charles  Davia,  bis  executors,  administra- 
tors, or  assigns,  that  we  will  apply,  from  time 
to  time,  to  the  payment  of  all  Qxe  Just  claims 
and  demands  of  said  Charles  Davis  against  said 
Cairo  City  property,  Including  the  sum  of 
$7,382.60,  audited  October  1,  1860,  until  the 
same  shall  be  fully  paid,  all  the  moneys  which 
[331]  diall  come  and  remain  in  our  hands  as  trustees 
as  aforesaid,  after  first  paying  therefrom  all  tax- 
es and  current  expenses  of  said  property  and 
trust  actuallv  Imposed  or  incurred.  But  said 
claims  and  demands  of  said  Davis,  his  execu- 
tors or  administrators,  shall  not  be  preferred  to 
like  claims  of  his  co-trustee,  John  H.  Wright. 

October  4, 1861.  8.  Staata  Taylor, 

Edwin  Parsons, 
ThistMi  of  the  Cairo  Otty  Property." 

The  declaration  further  alleged  that  at  the 
date  of  the  execution  and  delivery  of  tiie  con- 
tract there  was  due  to  Davis  on  just  claims  and 
demands  against  the  Cairo  City  property,which 
had  been  audited  and  allowed,  the  sum  of 
$7,382.60.  that  on  Harch  1,  1867,  Davia  de- 
puted this  life,  leftTlng  a  last  will  and  testa- 
ment, whtdi  was  afterwards  duly  proven, wfaere- 
Inr  he  devised  and  bequeathed  all  his  estate  to 
the  plaintiff;  that  afterwards,  on  September  80, 
1867,  the  defendants,  In  consideration  of  the 

S remises,  executed  and  delivered  to  the  plaint- 
[  another  contract,  where^  they  renewed  and 
confirmed  the  contract  of  October  4, 1861,  be- 
tween them  and  Davis,  and  agreed  to  pay  the 
plaintiff,  as  his  administratrix,  the  amounts  due 
his  estate  In  the  same  manner  and  form  as  in 
the  iuitrument  of  October  4, 1861,  Is  particu- 
larly set  forth,  and  that  although  large sumsot 


money  had  come  into  the  hands  of  the  defend- 
ants as  such  trustees,  over  uid  above  the 
amounts  necessary  to  pay  all  the  taxes  and  car- 
rent  expenses  of  the  property  and  trust  actual- 
ly imposed  or  incurred,  they  had  neglected  and 
lef  used  to  pay  said  sum  of  money  or  any  put 
of  it. 

The  defendants  pleaded  nonrottumpttt.  The 
parties  waived  a  trial  by  Jury  and  submitted  the 
issues  of  fact  as  well  as  of  law  to  the  court, 
which  made  a  special  finding  of  facta  apon 
which  ft  rendered  judgment  andnst  the  defend- 
ants In  the  sum  of  $12,957.67,  that  being  the 
principal  sum  due  Davis  from  the  Cairo  City 
property  on  October  4. 1861,  with  interest  from 
that  date. 

To  reverse  that  judgment  the  present  writ  of 
error  fa  prosecuted. 

Mmra.  Wa^r  Swayne  and  W.  B.  Oilbert, 
for  plaintiffs  in  error. 

MeMTi.  J.  Hnbloy  Ashtoa  and  Smnud  P. 
Wheder,  for  defendant  in  error . 

Mr.  Jmtiu  Woods  delivered  theopinionof  r««9i 
the  court:  '^^"^ 

The  findings  of  the  circuit  court  show  the 
following  facts:  the  contracts  of  October  4 
1861,  and  of  September  SO,  1867,  were  executed 
and  delivered  by  the  plaintiffs  in  error  aa 
averred  in  thedechu-ation;  the  said  Charles  Da- 
vis and  one  Thomas  S.  Taylor  had,  previous  to 
the  execution  of  the  first  mentioned  instrument, 
been  trustees  of  the  Cairo  City  property  under 
and  by  virtue  of  a  declaration  of  trust  dated 
September  29.  1846.  That  instrument,  after  re- 
citing tlw  conTcyance  to  Tvflor  and  Davfa  of 
about  nine  thousand  acresw  land  sftoateln  the 
State  of  Illinois  at  and  near  the  confluence  of 
the  Mississippi  and  Ohio  Rivera,  declared  that 
Hie  property  was  held  in  trust  by  them  to,  for, 
and  upon  the  terms,  conditions,  uses,  interests 
and  purposes  therein  pointed  out.  The  4th  seo> 
tion  of  the  instrument  defined  the  powers  of  tiu 
trustees  as  follows: 

"The  said  Taylor  and  Davis  and  their  soo- 
cessors  shall  have  the  general  mimagement  and 
control  of  all  the  property  aforesaid,  and  of  the 
proceeds  thereof,  pay  the  taxes  thereon  when 
in  funds,  and  all  me  expenses  incident  to  the 
creation  and  execution  of  the  trust  hereby  de- 
clared. They  may  make  such  contracts,  exe- 
cute such  instruments  and  obligations,  onploy 
such  agents  and  laborers,  make  such  erecUons 
and  improvements  on  said  lands,  and  such  pur^ 
chases  and  sales  of  real  and  personal  estate, 
leases,  donations  and  investments  as  may  be 
necessary  and  expedient  to  promote  the  Inter 
ests  of  the  shareholders,"  etc. 

The  principal  object  of  the  co-owners  of  the 
land  described  in  the  declaration  of  trust  was 
to  build  a  dly  tliereon.  In  the  exercise  of  the^ 
powers  the  trustees  caused '  'theerection  of  levees 
of  sufficient  size  and  height  to  protect  the  citv  to 
be  commenced;  the  old  hotel  was  repaired;  river 
bank  protected  from  abrasion;  roads  were  cut 
through  the  timber;  part  of  the  land  cleared;  a 
new  hotel  built  at  an  expense  to  the  trust  of 
about  $20,000  and  grounds  were  laid  out  tta  a 
cemetery;  a  steamboat  was  bought  and  ran  on 
the  business  of  this  trust;  a  quarry  operated,  also 
a  ferry:  newspapers  were  estabfished;  the  city 
and  additions  were  platted;  lots  were  donated  as  [  339] 
compensation  to  persons  who  assifited  in  pro* 

^    no  U.S. 

Digitized  by  ^3 O OQ I C 


188a 


Tatiob  t.  MAia 


tecdng  the  property  frtnn  idTene  legislstioB ; 
wharves  were  oonstmeted  aod  improved ;  all 
those  ezpeiues  were  paid  outof  the  tnut fund." 

About  September  1,  1800,  the  plaintiAs  In 
error  were,  by  regular  coDTevances,  made  the 
incoeaBora  of  Taylor  and  Davis  as  trusteea.  By 
virbie  of  the  powers  expressed  in  the  4th  clause 
of  the  declaration  of  trust  they  executed  the 
agreement  of  October  4, 1861,  in  order  to  obtain 
fran  Davis  a  transfer  of  the  trost  estate. 

In  order  to  carry  ont  the  purposes  of  the  trust, 
the  plaintiffs  in  error,  on  October  1, 1868,  bor- 
rowed $76,0U0,  and  on  October  1, 1867,900.000, 
to  secure  which  tbey  executed  mortgages  on  all 
the  real  estate  of  the  trust,  which  were  after- 
wards foreclosed  and  the  property  sold,  and  the 
proceeds  of  the  sale  were  tnsuffident  top^  the 
amoont  due  on  the  mortgage  by  947.573.87. 

Daring  the  trusteeabip  of  the  plaintiffs  In 
error  they  faithfully  appUed  all  the  moneys  re- 
ceived by  them  to  the  purposes  of  the  trust  and 
In  discharging  what  in  their  opinion  were  the 
current  expenses  of  the  trust  and  In  the  exercise 
of  a  fair  and  reasonable  Judgment  therein.  Be- 
tween September  1,  I860,  and  the  year  1874.  the 
plaintiflt  in  error  expoided  In  improvements  on 
the  trust  property.  Includiog  the  fire-proof  office 
mentioned  In  the  8th  finding,  the  sum  of  9^6.- 
SS6.91,  and  during  the  same  period  the  addi- 
tional sum  of  93^,326.94  in  building  levees  on 
the  Ohio  and  Mississippi  Rivers  andln  protect- 
ing the  Mississippi  River  bank  and,  as  appears 
from  the  accounts  made  part  of  the  findings, 
mnidi  Uw  greater  part  of  these  sums  were  ex- 
pended after  October  4,  1881.  On  September 
80, 1867,  the  time  of  the  execution  of  the  obli- 
gwon  to  the  defendant  in  error  and  at  the  com- 
meocement  of  this  suit,  they  had  no  money  of 
the  trust  fund  in  their  han<u,  but  the  fund  was 
Indebted  to  them  in  a  sum  exceeding  98.000. 

The  eij^th  finding  established  die  following 
facts: 

About  the  winter  of  1868  and  spring  atl^ 
the  plaintiffs  In  error,  as  tmsteeajerected^at  a  cost 
[3841  of  about 985,000,  afire-proof  office,  which  they 
deemed  to  be  absolutely  necessary  for  the  safe 
keeping  of  the  valuable  papers  and  the  transac- 
tloii  of  the  business  of  the  trust  But  the  court 
was  ot  the  0{^on  that  said  expoiditure  was 
not  the  current  expenses  of  the  trust. 

The  court  further  found  that  the  plaintiffs  In 
error  "At  divers  days  and  dates  in  the  years  1868, 
1864, 1866. 1866.  1878  and  1874  had  in  their 
bands  moiwys  belonging  to  said  trust  fund  suffi- 
cient to  pay  the  amount  due  the  plaintiff,  after 
piying  herefrom  all  taxes  on  said  trust  property 
and  the  ordinary  expenses  of  said  trust,  as  ap- 
pears from  the  accounts  herein  cODtained:  and 
that  the  plaintiff  on  divers  occasions  prior  to  the 
bringing  of  this  suit,  and  prior  to  January  1, 
1868.  demanded  ot  the  def^anti  payment  of 
the  amount  due  on  said  contract,  which  was  not 
paid." 

Upon  these  facts  the  plantifls  in  error  contend 
that  the  instruments  sued  on,  construed  in  con- 
nection with  the  declaration  of  trust  and  the  ad- 
ministration of  ttie  trust  estate  by  them,  create 
bMweeu  the  parties  the  relation  of  trustees  and 
esBfuc  gtte  irutt,  and  that  a  court  of  law  could 
not  entertain  Jurisdiction  of  the  suit  against  a 
trastee  In  his  trust  capacity,  and  that  the  circuit 
court  erred  in  rendering  fmlgment  against  the 
plaintiffs  in  errorin  thcu  uidivldual  capad^. 

tio  u.  s. 


In  our  opinion,  the  relation  of  (mstees  and 

owfuf  truMt  dud  not  arise  between  theidaliit 
ifCs  in  error  and  Davis  upon  the  contract  <n  Octt^ 
ber  4, 1861.  It  is  true  Uie  plaintiffs  In  error  are 
trustees  of  the  Cairo  City  proper^,  but  they  are 
not  trustees  for  Davis  or  the  adminlstratru  of 
his  estate.  This  is.  in  substance,  the  case  of 
trustees  fffomising  to  repay  money  which  they 
had  borrowed  oi  a  itnuiger  fco*  the  benefit  at 
the  trust  estate.  Their  undertaking  was  subse- 
quent to  the  time  when  they  assumed  the  duties 
ofthetmst.  The  dedaration  of  trust  exiweseed 
fully  the  powers  and  duties  of  the  trustees,  and 
the  contract  sued  on  did  not  and  could  not  mod- 
ify it.  The  defendant  in  error  did  not  sue  as  a 
eeaiui  que  trust,  or  base  her  cLidm  on  anv  trust, 
express  or  implied,  tmdertaken  by  the  plaintiffa 
in  enor  for  her  benefit. 

A  trastee  is  not  an  agent  An  agoit  repre-  rngKi 
sents  and  acts  for  his  principal,  who  may  be 
either  a  natural  or  artificial  i>erson.  A  trustee 
may  be  defined  generally  as  a  person  in  whom 
some  estate,  interest  or  power  in  or  affecting 
property  is  vested  for  the  benefit  of  another. 
When  an  agent  ccmtracts  in  the  name  of  hia 

grindpal,  the  prindpal  contracts  and  is  bound, 
ut  the  t^eat  u  not  When  a  trustee  contracts 
as  such,  unless  he  is  bound  no  one  fsbotmd.  for 
be  has  no  prindpaL  The  trust  estate  cannot 
promise;  the  contract  is,  therefore,  the  personal 
undertaking  of  the  trustee.  As  a  trustee  holds 
the  estate,  uthough  only  with  the  power  and 
for  the  purpose  of  managing  it,  he  Is  personally 
bound  by  uie  contracts  he  makes  as  trustee, 
even  wboi  designating  himsdf  aa  such.  The 
mere  use  by  the  promisor  of  the  name  of  trust- 
ee or  any  other  name  of  office  or  employment 
will  not  discharge  him.  Of  course  when  a 
trustee  acts  in  ^pod  faith  for  the  benefit  of  the 
trust,  he  is  entitled  to  indemnify  himself  for 
his  engu;ements  out  of  the  estate  in  his  hands, 
and  for  uls  purpose  a  credit  for  his  expenditures 
will  be  allowed  in  Us  accounts  by  the  court  hav- 
ing Jurisdiction  thereof. 

If  a  trustee,  contracting  for  the  benefit  of  a 
trust,  wants  to  protect  himself  from  individual 
liabili^  on  the  contract,  he  must  stipulate  that 
he  is  not  to  be  personally  responsible,  but  thiU 
the  other  party  Is  to  look  solely  to  the  trust  es- 
tate. There  are,  no  doubt,  cases  where  perscma 
occupy  the  position  of  qua»i  trustees,  under  the 
appomtment  of  a  court  such  as  recdvers 
charged  with  the  performance  of  active  duties, 
in  which  it  would  involve  much  hardship  to 
make  them  personally  liable.  But  in  such  cases, 
as  the  parties  have  the  right  to  prove  their 
claims  s^ainst  the  common  fund,  and  have  them 
allowed  by  the  court,  the  officer  may  have  the 
protection  of  the  coxirt  by  which  he  is  appoint- 
ed,  restraining  parties  from  bringing  suits 
against  him,  except  where  leave  is  given  for  the 
purpose  of  fixing  the  amount  due.  Bartm  v. 
SttfWr,  104  U.  B.,  126  [XXVI.,  672], 

In  this  case  the  contract  is  the  personal  con- 
tract of  the  plointiiTa  in  error.  Before  it  was 
nude,  the  trust  estate  and  the  plaintiffs  fn  error, 
in  thor  capacity  of  trustees,  were  already  bound 
for  the  debt  due  to  Davis,  and  he  had  the  right 
to  keep  possession  of  the  trust  estate  nntu  he 
was  paid.  It  is  dear,  from  the  contract,  and  tS36] 
the  circumstances  under  which  it  was  made, 
that  Davis  consented  to  yidd  possession  of  the 
trust  property  cm  condition  that  he  received 
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■ome  security  for  his  pajmeat  other  than  the 
mere  liability  of  the  trust  estate.  Be,  therefore, 
took  the  contract  In  sui^  and  yielded  the  pos- 
■esdon  of  the  trust  estate  without  exacting  pay* 
ment  of  bis  demands. 

The  designation  of  the  plaintiffs  in  error  as 
trustees  in  the  contract  and  In  the  pleadings 
was  merely  desCTiptlvQ  of  their  persons.  The 
eratract  was  Uudr  personal  undertaking.  It  fa 
true  it  was  their  promise  to  pay  the  clahn  of 
Davis  out  of  the  trust  funds.  But  this  was 
•imply  a  limitation  upon  the  contract;  It  was 
none  the  less  their  personal  obligation.  They 
personally  undertook  to  pay  a  conceded  balance 
due  to  Davis,  whenever  there  should  be  a  cer- 
tain surplus  of  trust  funds  In  their  hands  suffi- 
cient for  that  purpose,  and  they  are  personally 
liable  for  the  breach  ot  their  undertaking. 

The  case  of  Zhivail  t.  Oraig,  2  Wheat.,  45, 
supports  these  views.  The  suit  was  an  action 
At  law  upon  the  covenants  of  warranty  in  a  deed. 
The  deed  was  executed  by  John  Craig  and  by 
Robert  Johnson  and  Elijah  Craig  as  his  trustees. 
The  trustees  described  themselves  as  trustees  of 
John  Craig  in  die  granting  clause  of  the  deed 
and  in  the  covenants  of  warranty,  and  sub- 
scribed  their  names  as  such.  The  circuit  court 
■QBtained  a  demurrer  to  the  declaration.  In  this 
court  It  was  contended  for  the  defendant  In  error 
that,  Johnson  and  Elijah  Craig  having  cove- 
nanted as  trustees,  a  court  of  equity  was  the 
<mly  forum  in  which  they  could  be  sued,  and 
that  no  individual  judgment  could  be  rendered 
■ndnst  them. 

But  the  court,  speaking  by  Mr.  JviHee  Btory, 
Mdd:  "  If  a  trustee  chooses  to  bind  himself  by 
a  personal  covenant,  be  is  liable  at  law  for  a 
breach  thereof  in  the  same  manner  as  any  other 
person,  although  he  describes  himself  as  cove- 
nanting as  trustee,  for  in  such  case  the  covenant 
binds  him  personally,  and  the  addition  of  the 
words  as  *  trustee '  is  but  matter  of  description 
to  show  the  character  in  which  he  acts  for  his 
own  protection,  and  In  no  degree  affects  the 
ri^ts  or  remedies  of  the  other  party."  The 
court  added:  "The  reasoning  upon  this  point 
disposes  also  of  the  second,  uiat  the  covenant 
!887}  being  made  by  Johnson  and  Elijah  Craig  as 
trustees,  no  individual  judgment  can  be  ren- 
dered against  them.  It  is  plain  *  *  *  there 
could  have  been  no  other  judgment  rendered 
■gainst  Uiem,  for  at  law  a  judgment  against  a 
trustee  in  sncb  special  capacity  is  utt^y  un- 
known." 

The  same  learned  Judge,  in  his  work  on  prom- 
issory notes,  declares:  As  to  trustees,  guaid- 
ians,  executors  and  administrators,  and  other 
persons  acting  m  autre  droit,  they  are  by  our 
nw  generally  neld  personally  liable  on  prorois- 
wory  notes,  because  they  have  no  authority  to 
bmd  ex  direete  the  persons  for  whom,  or  for 
whose  benefit,  or  for  whose  estate,  they  act,  and 
hence,  to  give  any  validity  to  the  note,  they 
must  be  deemed  personally  bound  as  mskers. 
Section  68. 

See,  also,  T^tchsr  v.  Dintmore,^  Mass.,  299, 
For$l«r  V.  Fuller,  6  Id.,  68;  HiU*  v.  Bannister.  8 
00W..81;  £!atonY,Bai,SB.&Md.,S^ 

The  cases  cited  show  that  whether  the  obli- 
gation of  a  trustee  launder  seal  or  not  Is  an  im- 
material fact,  so  tar  as  It  concerns  his  personal 
liability  thereon. 

We  are  of  opinion,  therefor^  that  fbe  {daint- 
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ifCs  fn  error,  having  assumed  a  personal  llablll^, 
the  suit  was  well  brought  against  them  in  a 
court  of  law,  and  that  the  court  did  not  eir  in 
rendering  judgment  against  them  in  thdr  Indi- 
vidual capacity. 

The  next  assignment  of  error  Is  that  the  facts 
found  by  the  court  do  not  sustain  the  judgment. 
The  contention  is  that  the  findings  do  not  show 
that  there  was  any  surplus  fund  remaining  in  the 
hands  of  the  trustees  "after  paying  there&om 
all  taxes  and  current  expenses.''^ 

The  findings  of  the  court  expressly  state  that 
in  the  years  1868,  1864,  1860,  1866, 1878  and 
1674,  the  plaintiffs  In  error  had  in  their  hands 
moneys  tielonging  to  the  trust  fund  sufficient 
to  pay  the  amount  due  the  defendant  In  error, 
after  paying  therefrom  all  taxes  tm  the  trust 
pn^terty  and  the  ordlnaxy  expenses  of  the  trust. 
These  findingB  are  fully  sustained  by  the  ac- 
counts therein  referred  to,  unless  there  should 
be  included  in  the  current  expenses  of  the  trust 
the  large  sums  expended  by  the  trustees  in  the  [338 
erection  of  the  fire-proof  office  and  other  im- 
provements, and  in  building  and  protecting  the 
levees.  We  are  of  opinion  that  these  and  like 
expenditures  are  not  current  expenses  of  the 
trust,  within  the  meaning  of  the  contract  of  Oc- 
tober 4, 1861.  By  that  contract  even  the  pay* 
ment  of  taxes  Is  not  classed  as  among  current 
expenses.  If  the  expenditures  referrod  to  can 
be  called  expenses  at  all,  they  are  extraordinary 
expenses.  In  our  view,  they  are  investments 
of  the  capital  of  the  Cairo  City  property,  as 
much  so  as  the  purchase  of  land  or  uie  construc- 
tion of  water  works,  gas  works,  or  a  system  of 
sewers^.  It  could  scarcely  have  been  the  pur- 
pose of  Davis,  when  be  exacted  from  the  pidnt- 
Iffs  In  error  the  contract  of  October  4, 1861,  in 
consideration  of  bis  yielding  possession  of  the 
trust  property,  on  which  he  had  a  lien,  and 
from  which  he  could  have  enforced  immediate 
satisfaction  of  hisdcb^  to  postpone  its  payment 
for  an  indefinite  period,  ana  until  the  lam 
sums  which  the  plaintiffs  In  error  expended  in 
substantial  and  permanent  Improvements  on  the 
trust  property  had  been  paid.  We  think  the 
correct  interpretation  of  the  phrase  "  current 
expenses  "  was  that  given  It  by  the  circuit  court, 
namely,  ordinary  expenses.  The  contract  of 
the  plaintiffs  In  error  being  thus  construed, 
their  liability  to  the  defendant  In  error  upon  the 
facta  foimd  Is  clear.  We  are  of  opinion  that 
there  is  no  error  In  the  record.  Tm  Judgment 
of  Ute  Circuit  Court  it,  thtrtfore,  affirmed. 
True  copy.  Test : 

James  H.  UcKennej,  Clerk,  Sup.  Court,  0.  8. 


UNITED  STATES,  PW- 
«. 

WILLIAM  8.  ALEXANDER.  JAMES  H. 
REYNOLDS.  HAHLON  0.  ATKINSON; 
M.  D.  HAMPTON  AMD  0.  S.  WILSON, 
Admrs.  of  E.  L.  Ali^bn,  Deceased. 

(See  S.  C,  Reporter's  ed.,  32S-8E9.) 

AJbatemeiU  of  taieet  by  Seeretarjf  Treasur]/'- 
not  revocable. 

1.  When,  under  tbeAet<tf  Miy  ST.  1STS,17  Stat., 
U8,  the  Secntarr  of  the  Tnuuxj  bag  abated  the 
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tezes  on  spirits  destroyed  by  flr«  while  In  •  bonded 
'wirebouae,  and  ofBdal  notice  of  the  abatement  has 
been  given  to  tbe  principals  upon  tbe  warehouse 
dutUlen'  bond,  and  they  have  Blvea  notice  to  tbeli 
furetlee,  no  suit  can  be  maintained  upon  tbe  bond. 
Its  obligation  la  gone,  and  both  the  principals  and 
•nmies  are  disctuirged, 

t.  The  Secretaiy  of  the  Treasury  cannot  revolie 
tbe  abatement  of  taxes  once  made  by  blm.  so  as  to 
nnve  the  liability  of  the  obligors  upon  the  bond. 
[No.  228.] 

Argued  Jan.  £t,  IS84.   Bedded  Feb.  4,  IS84. 

E\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennessee. 
The  bistoiy  and  facts  folly  appear  in  the 

Statement  of  the  case  by  Mr.  Justice  Woods: 
This  was  an  action  at  law  brought  on  a  dis- 
tillery warehouse  bond  against  WifliBm  S.  Alex- 
ander and  James  H.  Rmiolds,  principals,  and 
Sdward  S.  Allen  and  Maiilon  C.  Atkinson,  their 
mretief). 

Tbe  defendants  pleaded  that  the  taxes,  to  re- 
cover which  the  suit  was  brought,  had  been 
abated  by  the  Secretary  of  the  Treasury,  pur- 
nant  to  law,  by  an  order  of  wlilch  the  follow- 
tng  is  a  copy: 

"  Treasury  Dqtartment, 
Washington,  D.  C,  Avg.  6,  1875. 
TJuder  authority  conferred  by  Act  of  Con- 
gress approved  May  27, 1872, 1  hereby  abate  the 
tazesaccniingon  8,252  galloQsofspirits.amount- 
Ing  to  $5,776.46,  which  were  destroyed  by  fire 
on  the  6th  or  7tli  day  of  March,  1875,  while  in 
S6]  the  bonded  warehouse  of  Messrs.  Alexander  & 
Reynolds,  distillers  in  the  4th  collection  distiict 
of  Tennessee. 

O.  F.  Bumam, 

Acting  Secretary, 

To  the  Commissioner  of  Internal  Revenue;" 

And  that  the  same  was  delivered  to  the  de- 
fendants by  the  Commissioner  of  Internal  Rev- 
enue, and  tlie  Secretary  of  the  Treasury  did 
thereby  release  and  free  the  defendants  from 
their  liability  in  ttm  premises. 

To  tbi9  plea  the  plaintiiFa  replied  that  on  Oc- 
tober 13,  1S75,  the  Secretary  of  the  Treasury 
did  '^'itlidrnw  the  said  order  of  abatement  and 
rem'ssion  dated  August  5,  1875,  as  pleaded. 

UiK)n  this  issue  the  case  was  tried.  It  appears 
from  the  bill  of  exceptions  that  the  defendants, 
to  sustain  their  defense,  introduced  proof  tend- 
ing *.o  show  the  almtement  of  the  taxes  for  wli  i  ch 
the  Trarehouse  bond  sued  on  was  given,  as  set 
out  in  their  plea;  that  notice  of  the  abatement 
wan  given  tothoCommissioDer  of  Internal  Rev- 
■ennr,  who  jave  notice  thereof  to  one  Bryant,  the 
Collector  of  Internal  Revenue,  with  directions 
to  take  credit  therefor  on  his  bonded  account 
V  such  collector,  which  he  did ;  and  that  he 

Sve  notice  of  the  remission  of  the  taxes  to 
exauder  and  Reynolds,  the  principals  on  the 
bond ;  and  that  they  had  accepted  the  abate- 
ment and  release,  and  had  sent  to  their  sureties 
-on  the  bond  copies  of  tlie  order  of  abatement. 

Thereupon,  the  plaintifTi;  introduced  evidence 
tending  to  show  that  on  October  13,  1875,  the 
Secretary  of  the  Treasury  withdrew  the  abate- 
ment of  the  taxes  by  the  following  order: 
"Treasury  Department, 
■Washington,  D.  C,  October  23,  1876. 
Sir:  In  the  matter  of  Alexandcr&Kejnolds, 
for  abatement  of  taxes  accruing  on  8,252  gallons 
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of  spirits,  amounting  to  $6,776.46,  which  were 
destroyed  by  fire  on  the  6tb  or  7th  of  March. 
1876,  while  in  the  bonded  warehouse  of  said 
firm,  In  the  4th  collection  district  of  Tennessee, 
in  view  of  the  papers  now  on  file  in  the  case,  the 
order  for  abatement  of  said  taxes,  dated  August  [327 
6, 1875,  is  hereby  withdrawn  until  a  foiuier 
consideration  of  said  claim  can  be  had. 

Very  respectfully, 

B.  H.  Bristow,  Secretary. 

Hon.  D.  D.  Pratt, 

GennmitBiorwr  of  Internal  Eetenue." 

There  is  no  proof  in  the  record  that  this  or- 
der withdrawing  the  abatement  of  the  taxes 
ever  came  to  the  knowledge  of  the  obligors 
upon  the  bond  until  It  was  produced  on  tbe 
trial. 

Upon  this  evidence  the  court  ch8i:ged  the  jury 

as  follows: 

"If  you  believe  from  the  evidence  that  on  the 
5th  day  of  August,  1875,  tbe  Secretary  of  the 
Treasury  abated  said  taxes,  and  notified  tbe 
Commissioner  of  Internal  Revenue  thereof,  and 
he  notified  the  collector,  and  be  notified  the  de- 
fendants, the  action  of  the  acting  Secretary  of 
the  Treasury  so  taken  was  final,  and  any  at- 
tempted suspenrionor  withdrawal  thereof  would 
be  invalid,  and  it  would  be  your  du^  to  find 
for  the  defendants." 

To  tliis  charge  the  plaintiffs  excepted.  The 
jui^  returned  a  verdict  for  defendants,  and  a 
writ  of  error  sued  out  by  the  plaintiffs  has 
brought  the  case  to  this  court  for  review. 

Mr.  Wm.  A.  M&nry,  Amt.  At^-Oen,,  for 
plaintiff  in  error. 

Meaan.  Mmn  0.  Harrit  and  Jamet  N.  lUiiw- 
man,  for  defendants  in  error. 

Mr,  Juitiee  Woods  delivered  the  opinion  of 

tbe  court: 

The  Act  of  May  27, 1872,  17  Stat,  at  L.,  162, 
under  authority  of  which  the  abatement  of 
taxes  pleaded  by  defendants  was  made,  provides 
as  follows:  "lliat  the  Secretary  of  Uie  Treas- 
ury be  and  he  is  hereby  authorized,  upon  the 
production  of  satisfactoiy  prc^f  to  him  of  the 
actual  destruction  by  accideutul  fire  or  other 
casualty,  and  without  any  fraud,  collusion  or 
negligence  of  the  owner  thereof,  of  any  dis- 
tilled spirits  on  which  the  tax,  at  the  time  of 
thcdestructionof  saidspirits.had  not  been  paid, 
and  while  the  same  remained  in  the  custody  of 
any  officer  of  internal  revenue,  in  any  distillery, 
warehouse  or  bonded  warehouse  of  the  United 
States,  to  abate  tbe  amount  of  Internal  revenue 
taxes  accruing  thereon,  and  to  cancel  any  ware-  ["""J 
house  bond,  or  enter  satisfaction  thereon  in 
whole  or  in  part,  as  the  case  may  be." 

We  are  of  t^inion  that  the  action  of  tbe  Sec- 
retary of  the  Ti'easury  shown  by  the  bill  of  ex- 
ceptions was  a  virtual  cancellation  of  the  bond 
sued  on  in  this  case. 

It  is  clear  that  after  the  secretaiy  had  abated 
the  taxes,  and  had  given  notice  thereof  to  the 
Collector  of  Internal  Revenue. with  directions  to 
take  credit  therefor  in  his  accounts,  which  he 
had  done,  and  official  notice  of  the  abatement 
had  been  given  to  the  principals  upon  the  ware- 
house distillers'  bond,  and  they  had  given  no* 
tice  to  their  sureties,  no  suit  could  tte  maintained 
upon  the  bond.  Its  obligation  was  gone  and 
both  the  principals  andsuretieswece  discharged. 
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The  qaeedon  is,  therefore,  whether  the  obli- 
gatkm  of  the  bond  could  he  restored  by  an  order 
of  the  Secretary  of  the  Treasury,  not  communi- 
cated to  the  makers,  revokiDg  the  abatement. 
It  may  be  conceded,  and  we  think  that  the  Sec- 
retary of  the  Treasury  might,  on  new  evidence 
or  further  conrideration,  re-impose  the  taxes. 
But  his  xMusessment  would  only  subject  the 
spirits  and  the  distiller  to  a  UabiUw  for  their 
payment;  it  could  not  restore  the  obligation  of 
lbs  distillers'  bond. 

If  we  yield  to  the  contention  of  the  appellants 
In  this  case,  we  must  hold  that  the  Secretary 
of  the  TrMsury  may,  at  his  discretion  and  tA 
any  Ume,  subject  the  obligors,  both  prindpala 
ana  sureties,  npcmabond  which  had  once  been 
discharged,  to  a  neis  liabili^,  by  an  order  of 
which  they  had  no  notice.  It  may  be  fairly 
presumed  that  sureties  take  indemnity  from 
their  principals.  We  cannot  hold  that  after 
they  have  had  notice  of  the  disdiarge  of  the 
bond  on  which  they  were  sureties,  and  when 
their  relations  to  their  prindpals  may  have  en- 
tirely changed  and  their  indemnity  been  sur- 
rendered, it  is  within  the  power  of  the  Secre- 
tary of  the  Treasury,  without  notice  to  them, 
to  revive  the  bond  and  re-impose  its  obligation 
npon  them.  We  do  not  think  that  the  statute 
which  authorizes  the  abatement  of  taxes  and  the 
cancellation  of  the  bond  gives  authority  to  the 
[320]  Secretary  of  the  Treasury  to  retry  the  question 
of  abatement  so  as  to  keep  alive  the  liability  of 
the  obligors  upon  the  bond  after  the  taxes  nave 
once  been  abated  and  they  have  received  notice 
tiiereof. 

The  only  ground  upon  which  the  liability  of 
the  defenaants  in  error  can  be  maintained  is 
that  Uie  abatement  of  the  taxe^>  and  the  cancel- 
lation of  the  bond  were  conditional  and  subject 
to  the  power  of  the  Secretary  to  retry  the  ques- 
tion wnettier  the  spirits  had  been  destroyed 
without  tiie  fraud,  collusion  or  negligence  of 
the  owner.  We  find  no  warrant  in  its  &nguage 
for  sncji  a  construction  of  the  statute.  If  the 
power  had  been  given,  some  terms  or  limit  of 
time  would  have  been  impoeed  on  its  exercise. 

If  it  exists  no  restraint  is  imposed  upon  it 
It  may  be  exercised  at  any  time,  no  matter  how 
remote,  without  notice  to  the  makers  of  the 
bond,  and  at  the  discretion  or  caprice  of  the  sec- 
retary for  the  time  being.  We  do  not  think  that 
any  such  uiUimited  power  is  conferred  by  the 
statute.  The  secretary,  having  once  decided 
the  question  of  abatement,  his  authority  was 
exhausted,  so  far  as  it  concerned  the  tax 
cured  by  the  bond. 

In  the  case  of  T/i€FlovdAee^>tance$,TWa3l., 
667  [74  U.  S.,  XIX.,  1^],  it  was  held  by  tills 
court  that,  under  our  system  of  government, 
the  powers  and  duties  of  all  itsofilcers  are  lim- 
ited and  defined  either  by  statutory  or  constl- 
tutiooal  law.  Applying  this  rule  to  the  present 
case,  we  are  unable  to  find  in  the  statute  any 
authori^  for  the  action  of  the  Secretary  of  the 
Treasury  in  revoking  the  abatement  of  taxes 
once  made  by  him,  and  must  conclude  that  the 
authority  does  not  exist.  He  might  re-nssess 
tiie  tax,  but  the  bond  given  for  the  tax  which 
had  been  abated  woula  not  be  security  for  the 
re-assessed  tax.  At  ffiit  view  uxu  mbatantiaU^ 
embodied  in  th«  charge  to  thejvry  of  the  Circuit 
Court,  wAmA  it  tueignedfor  error,  neanqf  opin- 
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ion  ffM  the  charge  waeHglU  and  Aat  the  Jvi^ 

merU  mmt  be  affirmed. 
Tnieoopf.  Test;  _ 
JamcB  H.  UoKeoner,  Caerk,  Sop.  Oourt,  U. 


UNITED  STATES,  Appt., 
e. 

FRA17E  A.  BEHAN. 

(Bee  8.  C,  Bepcntar^  ed^  8BB-M7.> 

Damaget forbreaehofoorUraet  loeeet  andprqfil* 
— eojtM  ^eemeet—UtMU^  rfpartif, 

I.  TVbciro  Uiebrucbofi  contract  con^Ma  In  pro- 
renting  Its  performance,  irltliout  the  lauH  nf  th9 
I '  iit>rt>Ai1y,  wbf)  fa  krliltnii't^  p«rfonnlt,1^  Ion  of 
i  latter  wlJ  con.aiHi  ai  ivtiat  ho  luri  already  *i- 
]  I  Lided  toirsfda  perfanoanoe  (lem  Uie  v«iiri>  Of  ITl*- 
k  Hills  on  ]i!inil>  and  tiio  mAtmOmAMwgtMMmi^ 
1:y  nerfunninif  Cbe  Vlim<aBtitmci^\a^Tmfm 
aimepeuulaUve. 

FaJlurQ  to  prora  proSta  will  not  prevedt  tDS^ 
party  from  rewverinx  iits  tf>«jtie9  for  ^uaJ  autlu' 
tna^expendJtiMB^Mbe  goes  B^^or^^pruflta, Ji* 

cfivti'or  It, 

a.  When  a  party  Injiire-iliv  thp  3tor?fu«of  awft> 
tnic.rt.:-li.-ct«  to  rt->i-iii<l  it.  Ik-  <.;um\-pi  ireoover  HUT 
)iiu[intr"s  fcirstirpjii^li  of  tliec»atJ^^etLber[(>rout' 
]n\  f<.>r  h^ss  't  |.irD^i  tlut  ha  >{«ii  reoDW  tU 
^-lilue  <jt  III  I  I  I  ii  llllfllMfj  |ilsrilllMI»T  Sti^Uft- 
guantum  mermt, 

4.  The  par^  who  ToIuntarOy  and  wrongfuny  puis 
an  end  to  a  oontraot  and  prevents  the  other  party 
from  performing  It,  is  estopped  from  denying  thwt 
the  Injured  partr  has  not  been  damaged  to  the  ex- 
tent of  his  aotual  lorn  and  outlay  fairly  Incurred. 

6.  The  particular  form  of  the  petition  In  the  Court 
of  Claims  vill  not  preclude  the  claimant  from 
covering  what  U  falrlriiiown  bytheevldeDoetob* 
the  damage  sustained  oy  him. 

[No.  1126.1 

Submitted  Dee.  JS,  1884.  Decided  m.  4»  1884. 

APPEAL  from  the  Court  of  Claims. 
The  bistorr  and  facts  of  the  case  appear  In 
the  opinion  of  the  court. 

Meurt.  a.  T,Vhmpn^9otiei1er-a€n.,tBA 
John  8.  Blair,  for  appelunt. 
JA>.     W.  DougUm,  for  ai^wlleeu 

Mr.  Jvttioe  Bradl«7  deUvevBd  the  oi^nlon  (tf 

the  court: 

Behan,  the  appellee  and  claimant,  filed  a  pe- 
tition in  the  court  below,  setting  forth  that  on 
the  26th  of  December,  1879,  one  John  Boy  en- 
tered into  a  contract  with  C.  W.  Howell,  lujor 
of  Engineers  of  theU.  8.  Army ,to  make  certain 
improvements  in  the  harbor  of  New  Orleans 
(describing  the  same),  and  that  the  claimant  and 
two  other  persona  named  became  bondsmen  for 
the  faithful  performance  of  the  work:  that  on 
Febniarv  10, 1881,  the  contract  with  Boy  was 
annullcaby  the  engineer  office,  and  the  bonds- 
men were  notified  that  they  had  a  right  to  con- 
tinue the  work  under  the  contract  if  th^  de* 
sired  to  do  so,  and  that  the  claimant  complied 
with  this  suggestion  and  undertook  the  work; 
that  he  went  to  great  expense  in  providing  the 
requisite  machinery,  materials  and  labor  for  ful- 
filung  the  contract,  but  that  in  September,  1881, 
it  b^ig  found,  by  the  report  <tf  a  Board  of  En^ 


yorm— Oontnicta;  verformanu  exeiued  by  non- 
performance of  other  pony  or  Me  nreventioa  of  per- 
formanee,  8es  note  to  U.S.  v.  Peek.  XXVI.,  4«. 
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140}  cineen,  that  tbe  plan  of  tmproTemeot  was  a 
failure,  witfaout  any  fault  of  the  claimant,  the 
wort:  was  ordered  to  cease;  that,  thereupon,  the 
claimant  stopped  all  operations  and  disposed 
of  the  machinery  and  materials  on  hand  upon 
the  best  terms  possible,  and  sent  to  the  War  De- 
partment an  account  of  his  outlay  and  expenses, 
and  the  value  of  his  own  time,  claiming  as  due 
to  him,  nfter  all  just  credits  and  offsets,  the  sum 
of  $3Q,'6i7.'H,  for  which  sum  he  prayed  judg- 
ment. 

The  claimant  afterwards  filed  an  amended 

SetitiOD,  in  which  the  various  transactions,  and 
is  operations  under  the  contract, were  set  forth 
in  greater  detail,  showing  amongst  other  things 
that  the  amount  of  his  expenses  for  machinery 
and  tools,  for  materials  and  for  labor  and  oper- 
ations carried  on,  after  deductiiw  tiie  proceeds 
realized  from  the  sale  of  the  putDt  rranaining 
when  the  work  was  suspended,  amounted  to  the 
sum  of  $33,193.90.  The  petition  further  al- 
leged that  the  claimant  could  have  completed 
the  work  contemplated  by  the  contract  by  a  fur- 
ther expense  of  $10,000,  and  that  the  amount 
which  would  then  have  been  due  therefor  would 
have  been  $68,000.  leaving  a  profit  to  him  of 
$U,807.10. 
The  petition  concluded  as  follows: 
"Your  petitioner  therefore  respectfully  shows 
that  his  reasonable  and  necessary  expenditures 
upon  the  work  above  described  amounted  to 
$^.193. 90, which  sum  represents  the  losses  act- 
ually sustained  by  petitioner  by  reason  of  the 
defendant's  breach  of  the  contract.  And  peti- 
tioner further  sets  forth  that  the  reasonable  and 
legitimate  profits  which  he  might  have  obtained 
but  forthe  saidbreachof  contract  may  be  prop- 
erly computed  at  $8,807.10,  assuming  $53,000 
as  the  amount  to  be  paid  for  the  completed 
work.  And  petitioner  further  shows  that  he  has 
not  received  one  dollar  from  the  defendants  on 
account  of  said  work,  but  that  his  claim  and 
accompanying  accounts,  presented  to  the  engi- 
neer department,  have  been  transmitted  to  this 
court  by  the  Secretary  of  War. 

Tour  petitioner,  therefore,  alleges  that  be  is 
entitled  to  receive  from  the  United  States  the 
sum  of  forty-two  thousand  dollar&($42,000)  over 
and  above  all  lust  credits  and  offsets.  Where- 
fore he  prays  Judgment  for  that  amount." 
The  Coutt  of  Claims  found  the  material  facts 
141]  to  be  substantiaUy  as  Etated  in  the  petition.  The 
contract  of  Roy  u  set  forth  in  full  in  the  find- 
ings, from  which  it  appears  that  the  contract- 
ing party  was  required  to  furnish  and  lay  down 
an  artificial  covering  of  cane  mats  over  the  slop- 
ing portion  of  tlie  river  bed  of  the  Mississippi  m 
front  of  the  third  district  of  New  Orleans,  to 
extend  outward  to  a  depth  in  the  river  not  ex- 
ceeding 100  feet,  and  to  be  paid  therefor  at  the 
rate  or  sixty-five  cents  per  square  yard.  The 
court  finds  that  Roy  prosecuted  the  work  under 
tiie  contract  during  the  year  1880,  but  his  prog- 
ress not  twing  satisfactory  to  the  engineer  om- 
cera,  the  contract  was  formally  annulled  and 
tlie  bondsmen  notified  as  stated  in  the  petition. 
In  March,  1881,  Behan,  the  claimant,  gave  no- 
tice to  Major  Howell  that  he  would  undertake 
the  work,  and  at  his  request  the  ilajot  gave 
bim  a  description  of  the  work  to  be  done,  esti- 
mated as  not  exceeding  77,000  or  80,000  square 
yards  whlch,at  the  contract  price,  would  amount 

110  r,  s. 


to  from  |50,000  to  $63,000.   The  court  f  uithei 
finds  as  follows: 

"The  contract  was  of  such  a  character  as  to 
require  extensive  preparations  and  a  large  ini- 
tial «penditure.  The  claimant  made  the  neo> 
essary  preparations  for  carrying  on  the  work  to 
completion  and  in  procuring  ooats,  tools,  ma- 
terials and  apparatus  for  its  prosecution.  He 
engaged  actively  in  carrying  out  the  contract 
on  his  part,  incurred  large  expenditure  for  labor 
and  materials,  and  had  for  some  Ume  proceeded 
with  the  work  when  the  undertaking  was  aban- 
doned by  the  defendants  and  the  work  stopped, 
without  fault  of  the  claimant,  as  set  forth  in  the 
following  letters." 

Then  follows  a  copy  of  correspondence  be- 
tween the  officers  and  the  department  of  eagi- 
neers,  showing  that  a  board  of  engineer  offlcen 
was  appointed  to  examine  and  report  upon  the 
plan  of  improvement  under  which  the  work  of 
the  claimant  was  being  carried  on,aDd  that  this 
board,  on  the  23d  of  September,  1881,  reported 
their  unanimous  opinion  that  the  object  sought 
to  be  accomplished  by  the  improvement  had  not 
been  attained,  and  that  under  the  then  existing 
plan  of  operations,  it  could  not  be  attained.  On 
the  29th  ot  September,  1881,  the  claimant  re- 
ceived notice  to  discontinue  the  work,whichlia 
did  at  once,  and  gave  Major  Howell  notice  to 
that  effect,  and  called  his  attention  to  the  ex-  r.^a-i 
posed  situation  of  the  machinery,  materials  and  1-3**1 
other  property  on  hand,  and  requested  instruc- 
tions I'especting  the  same.  No  instructions  ap- 
pear to  have  been  given.  The  court  then  flnda 
as  follows : 

"The  claimant  thereupon  closed  up  his  work 
and  sold  the  materials  which  he  tiad  on  hand. 
Nothing  has  been  paid  to  him  for  work,  mate- 
rials, or  losses. 

The  actual  and  reasonable  expenditures  by 
the  claimant  in  the  prosecution  of  his  work.to- 
getber  with  his  unavoidable  losses  on  the  ma* 
terials  on  band  at  the  time  of  the  stoppage  by 
the  defendants,  were  equal  to  tiie  full  amount 
claimed  therefor  in  his  petition,  $33,192.20. 

It  does  not  appear  from  theevidcoce  thereon 
on  the  one  side  and  the  other  whether  or  not 
the  claimant  would  have  made  any  actual  profit 
over  and  above  expenditures,  or  would  have  in- 
curred actual  loss  had  he  continued  the  work  to 
the  end  and  been  paid  the  full  contract  price 
therefor, 

COHCLU8ION  OF  LAV. 

upon  the  foregoing  findings  of  facts  the 
court  decides  as  a  conclusion  of  law  that  the 
claimant  is  entitled  to  recover  the  sum  of 
$38,193.20." 

The  Government  has  appealed  from  this  de- 
cree and  complains  of  the  rule  ot  damagea 
adopted  by  the  court  t>elow.  Counsel  contend 
that,  by  making  a  claim  for  profits,  the  claim- 
ant asserts  the  existence  of  the  contract  as  op- 
posed to  its  rescission ;  and  that  in  such  case, 
the  rule  of  damages,  as  settled  in  Bpee^$  Gate, 
8  Wall.,  77  [76  U.  S.,  XIX.,  449],  is  "The  dif- 
ference  between  tlie  cost  of  doing  the  work  and 
what  claimants  were  to  receive  for  it,  makine 
reasonable  deduction  for  the  less  time  enmgeC 
and  for  release  from  the  care,  trouble,  ri^  and 
responsibility  attending  a  full  execution  of  the 
contract."  And  when  such  a  claim  is  made, 
they  contend  that  Uie  burden  of  i»m>f  is  on  the 
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daimant  to  ihow  what  the  profits  would  haTe 
been;  and  as  the  Court  of  Olaiins  expressly 
finds  that  It  does  not  appear  from  the  evidence 
whether  or  not  the  clumaot  would  have  made 
-  any  praHu  at  would  have  incuned  loei|  there- 

[343]  fore  the  clafmant  was  not  entitled  to  Juogment 
for  any  amount  whatever. 

The  manner  in  which  the  subject  was  viewed 
by  the  Court  of  Clidms  is  shown  the  follow- 
ing extract  from  Its  opinion: 

'  'Whatever  rule  may  be  adopted  in  calculatlnc 
the  damages  to  a  contractor  when,  without  his 
fault,  the  other  par^,  during  its  progress,  puts 
:Bn  cud  to  the  contract  before  completion,  the 
-object  Is  to  indemnify  him  for  his  losses  sus- 
tained and  his  gains  prevented  by  the  action  of 
the  party  in  Umt,  viewing  these  elements  with 
Telatiou  to  each  other.  The  profits  and  losses 
most  be  determined  according  to  the  circum- 
stanoes  of  the  case  and  the  subnet-matter  of  the 
■contract  The  reasonable  enioiditaiei  already 
incurred,  the  imavoidable  loeses  incident  to 
'  stoppage,  the  progress  attained,  the  imflnished 
part  and  the  probable  cost  of  its  completion.the 
-whole  contract  price,  and  the  estimated  pecun- 
iary result,  favorable  or  unfavorable  to  hfm.had 
iie  Deen  permitted  or  required  to  go  on  and  com- 
plete his  contract,  may  be  taken  mto  considera- 
tion. SickteiT  Gate,  1  Ct.  CL,  314;  £bee^$  Com, 
-2  Ct  CL,  428 ;  affirmed  on  appeiO,  8  WaU^  77 
[76  U.  S.,  XIX.,  449],  and  7  (XOl..  08;  Wild- 
■er't  Gate,  6  Ct.  CL,  468 ;  BuU^$  Gate,  7  Ct. 
CI.,  648, 19  WaU.,  87  [86U.  S.,  XXn.,62],and 
■«  Ct.  CI.,  81 ;  iW«A\  Case.  100  U.  8..  600 
[XXV.,  768];  mtld'9  aiM.lOCLCl..  434;  Moore 
<6  KroTUft  Ca$e,  17  Ct  CL,  17;  i^wsr's  Com  [18 
■  Ct  CI.,  498],  decided  at  thli  Teim ;  JfiuCsrim 
▼..SnxnUyn,  7HiU,71. 

The  amount  of  the  dalman^  ynavddable 
expenditures  and  losses  already  bicurred  are  set 
forth  in  the  findings.  But  we  can  give  him 
nothing  on  account  of  protective  profits,  be- 
cause none  have  been  proved.  So,  for  the  same 
reason, we  can  deduct  nothing  from  his  expend- 
itures on  account  of  prospective  losses  which  be 
v^b%  have  incurred  bad  he  not  been  relieved 
from  completing  his  contract  This  leaves  his 
expenditures  as  the  only  damages  proved  to 
have  resulted  to  him  from  the-  defendants' 
breach  ci  contract,  and  are,  therefore,  the  prop- 
er measure  of  damages  under  all  the  dreum- 
stanoes  of  the  case." 

We  think  that  these  views,  as  applied  to  the 
case  in  hand,  are  substantially  correct  The 
claimant  has  not  reoeived  a  dollar,  either  for 
what  be  did  or  for  what  he  expended,  except 
the  proceeds  of  the  property  which  remained  on 

[344]  bis  hands  wtien  the  performance  of  the  contract 
was  stopped.  Unless  there  Is  some  artificial  rule 
of  law  which  has  taken  the  place  of  natural 
justice  in  relation  to  the  measure  of  damaees, 
ft  would  seem  to  be  quite  clear  that  the  claim- 
ant ong^t,  at  least,  to  ne  made  whole  for  his  loss* 
es  and  expenditures.  Bo  far  as  appears,  they  were 
incurred  in  the  fair  endeavor  to  perform  the  con- 
tract which  he  assumed.  If  they  were  foolishly  or 
unreasonably  incurred,  the  Government  should 
have  proven  this  fact.  It  will  not  be  presumed. 
The  court  finds  that  his  expenditures  were  rea- 
sonable. The  claimant  might  also  have  recov- 
ered the  profits  of  the  contract  if  he  had  proven 
that  any  direct,  as  lUstinguished  from  specula- 
tive, inoflti  would  have  been  realized.  But  ibis 
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he  failed  to  do;  and  the  oonrt  bdow  venrpnp- 
erlv  restricted  its  award  of  damages  to  his  act- 
ual expenditures  and  losses. 

The  prmafaeie  measure  of  damages  for  the 
breach  of  a  contract  is  the  amount-of  ttie  Ion 
which  the  Injured  party  has  sustained  tbenby. 
If  the  breach  consists  in  preventing  the  pvfonn- 
ance  of  the  contract  without  the  fault  oF  the 
other  party,  who  is  willing  to  perform  It,  the 
loss  of  the  latter  will  consist  A  two  distinct 
itemsorgroundsof  damage, namely:  first, what 
he  has  aueady  expended  towards  performance 
leas  the  value  of  materials  on  hand;  secondly, 
the  profits  that  he  would  realize  by  performing 
the  whole  contract  The  second  item,  profit^ 
cannot  always  be  recovered.  They  may  be  too 
remote  and  speculative  In  their  character  and, 
tfaer^ore,  incapable  of  that  clear  and  direct 
proof  which  the  law  requires.  But  when,  in 
the  language  of  OM^  Juatice  Nelson,  in  the 
cam  of  Ma$tartM  t.  Arae£^  7  Bill,  60,  th^ 
are  **tbe  direct  and  immediate  ftults  ot  the  con- 
tract" they  are  free  from  this  objection;  they 
are  then  "  part  and  parcel  of  the  contract  itself, 
entering  Into  and  constituting  a  portion  of  its 
veiT  elements;  something  stipulated  for,  the 
right  to  the  enjovment  of  which  is  Just  as  clear 
and  plain  as  to  tne  fulfillment  of  any  other  stip- 
ulation."  Still,  in  order  to  furnish  a  ground  of 
recovery  in  damages,  they  muat  be  proved.  If 
not  proved  or  If  mey  are  (ft  sndi  a  remote  and 
speculative  character  that  tbey  cannot  be  legal- 
ly proved,  the  party  is  confined  to  his  loss  of 
actual  outlay  and  expense.  This  loss,  however, 
be  is  clearly  entitled  to  recover  In  all  cases,  un- 
less the  other  party.who  has  voluntarily  stopped 
the  performance  <H  tbe  ontract,  em  show  the 
contrary.  •  • 

Tbe  rale  as  stated  in  ^smT*  la  only  QM 
aspect  of  the  general  mla.  It  Is  flM  rule  as  ap- 
plicable to  a  particular  case.  As  before  stated, 
the  primary  measure  of  damages  Is  the  amount 
of  the  party's  loss;  and  this  losa,as  we  have  seen, 
may  consist  of  two  heads  or  classes  of  damage 
— actual  outlay  and  anticipated  profits.  But 
failure  to  provide  profits  will  not  prevent  the 
party  from  recovering  bis  losses  for  actual  out- 
lay and  expenditure.  If  be  goes  also  for  profits^ 
then  the  rule  applies  as  li^  down  In  SjpeeeTi 
Chse,  andhisjnvjSfitwOl  be  measured  by  "tbe 
difference  between  the  cost  of  doing  the  work 
and  what  he  was  to  receive  for  it,"  etc.  The 
claimant  was  not  bound  to  go  for  profits,  even 
though  he  counted  for  them  in  his  petition.  He 
might  stop  upon  a  showing  (tf  losses.  The  two 
heads  of  damage  are  distinct,  though  closely  re- 
lated. When  profits  are  sought,  a  recoveryftw 
outlay  Is  included  and  some^ing  more.  That 
something  more  Is  the  profits.  If  the  outlay 
equals  or  exceeds  the  amount  to  be  received,  of 
course  there  can  be  no  profits. 

When  a  party  Injured  by  the  stoppage  of  a 
contract  elects  to  rescind  it,  then,  it  is  true,  he 
cannot  recover  any  damages  for  a  breach  of  the 
contract  dther  for  outlay  ot  for  loss  of  profits; 
he  recovers  the  value  of  his  services  actually 
performed  as  npon  a  quani-um  meruit.  There 
is  then  no  question  of  losses  or  profits.  But 
when  he  elects  to  go  for  damages  for  the  breach 
of  the  contract,  the  first  and  most  obvions  dam- 
age to  be  diown  l9,the  amount  which  he  baa  been 
Induced  to  expend  on  the  faith  of  the  oontiacL 
including  a  &ir  allowance  f  ot  bis  own  time  and 
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■errices.  If  he  chooses  to  go  further  aod  claims 
for  the  loss  of  anticipated  profits,  be  may  do  so, 
lubject  to  the  rules  of  law  as  to  the  character 
of  profits  which  may  be  thus  claimed.  It  does 
not  lie,  however,  in  the  mouth  of  the  party, 
who  has  voluntarily  and  wrongfully  put  an  end 
to  the  contract,  to  say  that  t£uB  party  Injured 
has  not  been  damaged  at  least  to  the  amount  of 
what  he  has  been  mduced  fairly  and  in  good 
ftiUi  to  lay  out  and  expend,  including  hia  own 
946]  MTvicea,  altar  makiiu;  allowance  for  the  value 
of  materials  on  hand;  at  least  it  does  not  lie  In 
the  mouth  of  the  party  in  fault  to  say  this,  un- 
less he  can  show  that  the  expenses  of  the  party 
iojured  have  been  extravagant  and  unnecessary 
for  the  purpose  of  carrying  out  the  contract. 

It  la  unnecessary  to  review  the  authorities  on 
tiila  nibjeet.  Borne  of  them  are  referred  to  in 
the  extract  made  from  the  opinion  of  the  court 
below;  others  may  be  found  referred  to  in  Sedg- 
wick on  the  Measure  of  Damages,  in  Bmith  a 
Leading  Coses,  Vol.  2,  p.  86,  etc.,  notea  to  Gulr 
ler  V.  Powell;  Addison,  Contracts,  sees.  861, 
897.  The  cases  usually  referred  to.  and  which, 
with  many  others,  have  been  carefully  exam- 
ined, are  Planehi  t.  GoUmrn,  6  Car.  &  P.,  68; 
8.  C,  8  Bfng.,  14;  Miuterlon  t.  Brook^,  7  Hill, 
ei;  Goodman  r.  Poeock,  15  Ad.  &  £.  (N.  S.), 
676;  BadUy  r,  Baxendala,  9  Bxch.,  U\;FUtcIier 
V.  TayleuT,  17  C.  B..  21;  Snued  v.  Fo&rd,  1  El. 
&E1.,  602;  Indtbald  v.  Western  Coffee  Co.,  17 
C.  B.  (N.  S.).  783;  QriMn  v.  Colver,  16  N.  T., 
488,  and  the  case  of  U,  &  t.  Speed,  before  re- 
ferred to. 

It  la  to  be  observed  that  when  h  b  said  in 
■ome  of  the  boolis,  that  where  one  party  puts 
an  end  to  the  contract,  the  other  party  cannot 
■ue  on  the  contract,  but  must  sue  for  Uie  work 
actually  done  under  it,  as  upon  a  quantum 
meruit;  this  only  means  that  he  cannot  sue  the 
puly  in  fault  upon  the  stipulations  contained  in 
the  contract,  for  be  himself  has  been  prevented 
from  performing  his  own  part  of  the  contract 
npfm  which  the  stipulations  depend.  But  surely, 
the  willful  and  wron^ul  putting  an  end  to  a 
contract,  and  prevenUng  the  other  party  from 
carrying  it  out,  is  itself  a  breach  of  the  contract 
for  which  an  action  will  lie  for  the  recovery  of 
•11  damage  which  the  injured  party  has  sus- 
tained. The  distinction  between  those  claims 
under  a  contract  which  result  from  a  perform- 
ance of  it  on  the  part  of  a  claimant,  and  those 
claims  under  it  which  result  from  being  pre- 
vented by  the  other  party  from  performmg-it, 
has  not  dwaj^s  been  attended  Co.  The  party 
who  voluntarily  and  wrongfully  puts  an  end  to 
a  contract  and  prevents  the  other  party  from 
performing  it,  is  estopped  from  denying  that 
S4T1  the  injured  party  has  not  been  damaged  to  the 
extent  of  hu  actual  loss  and  outlay  fairly  in- 
curred. 

The  particular  form  of  the  petition  In  this 
case  ou^ht  not  to  preclude  the  claimant  from 
recovenng  what  was  fairly  shown  by  the  evi- 
dence to  be  the  damage  sustained  by  him. 
Though  it  is  true  that  be  does  pray  judg- 
ment tor  damages  arising  from  loss  of  profits, 
yet  he  also  prays  judgmdit  for  the  amount  of 
Ua  outlay  and  expenses  less  the  amount  realized 
from  the  sale  of  materials  on  hand.  The  claim 
for  profiu,  if  not  sustained  by  proof,  ought  not 
to  preclude  a  recovery  of  the  claim  for  losses 
•ustainedbjout^yandexpenaea,  Inaproceed- 
U«U.8. 


Ing  like  the  present,  In  whldi  the  claimant  kHm 
forth,  by  way  of  petition,  a  plain  statement  of 
the  facts  without  technical  formality,  and  prayi 
relief  either  in  a  general  manner,  or  in  an  alter- 
native or  cumulative  form,  the  court  ought  not 
to  hold  the  claimant  to  strict  technical  rules  of 

6 leading,  but  should  give  to  his  statement  a 
beral  interpretation,  and  afford  him  such  re> 
lief  as  he  may  show  himself  substantially  en- 
titled to  if  within  the  fair  scope  of  the  daun  as 
exhibited  by  the  facts  set  forth  in  tlie  petition. 

We  think  tliat  tlte  judgment  of  t&e  Court  ^ 
Claim  teat  r^/it,  and  it  it  affirmed. 
True  copy.  Teat:  _ 
James  H.  UoKenneji  Clerk,  Sup.  Court,  U.  (L 

Cited-mU.S.,ff^ 


COUNTY  OP  HOWARD,  F^.  in  Err., 

V. 

OAIU8  PADDOCK. 
(See  B.  (X,  Reporter's  ed.,  881,88BD 
Act  amending  ^rter. 

The  MIflBOuri  Act  of  1868,  amendlna;  the  charter  o( 
the  La.  and  Miss.  B.  B.  Company,  did  not  bo  obanm 
the  original  oluirter  as  to  subject  It  to  the  prohlm- 
Hons  i»  the  State  Oonstltatlon  of  1M6,  aa  to  munlo- 
Ipol  Bubwrlptloos  made  after  that  Aot  wu  passed. 
[No.  224.] 

Argued  Jan.  tt,  1884.     Decided  m.  4, 1884. 

F ERROR  to  the  drcnit  Court  of  the  United 
States  for  Uie  Western  District  of  Missouri. 
This  action  was  brought  in  the  court  below, 
by  the  defendant  in  error,  to  enforce  the  p^- 
ment  of  tlu  coupons  of  certain  bonds  held  vj 
him. 

A  jury  bavins  been  waived,  the  court  found 
for  Uie  plaintiff  and gave  judgment  in  bis  fa- 
vor, for  $6,884.28.  Whereupon,  the  defendant 
sued  out  this  writ  of  error. 

Mr.  John  D.  BteTeneon*  for  platntiS  in 
error. 

Mt.  John  H.  Overall*  for  defendant  in 
error. 

Mr.  Chief  Ju$Hce  Walte  deUrered  the  opln-  ■ 

ion  of  the  court; 

It  was  conceded  on  the  argument  of  this  case 
that  under  the  original  charter  of  the  Louisiana 
and  Missouri  Itiver  Railroad  Company  granted 
in  1859,  Howard  County  had  authority  to  sub- 
scribe to  the  capital  stock  of  the  company  with- 
out a  vote  of  Uie  people,  and  that  this  authority 
was  not  taken  away  by  the  Constitution  of  1865. 
The  cl^m  is,  however,  that  the  amending  Act 
of  1868  so  changed  the  original  diarter  as  to 
subject  it  to  the  prohibitions  of  the  Constitution 
as  to  municipal  subscriptions  made  after  that 
Act  was  passed  and  accepted  by  the  company. 
As  to  this  it  is  sufHcient  to  say  that  in  OaUaaag 
Co.  V.  Foster,  93  U.  S.,  507  [iXIII.,911].itwaa 
decided  otherwise.  BytheActof  1868.powerwai 
given  to  build  a  branch  through  Callaway  Coun- 
ty, and  to  extend  the  road  across  the  Missouri 
River,  but  no  chanK  was  made  in'the  direction 
of  the  main  line.  That  was  left  to  the  discre- 
tion  of  the  directors,  who  retained  their  original 
authority  to  build  throuj^  Howard  County  on 
the  w^  to  the  Missouri.  The  orighul  aatho^ 
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ity  of  Howard  County  to  subscribe  to  the  stock 
was,  coDBequently,  UDlmpftired.  The  fact  that 
the  branch  throog^  Caluway  County  was  lo- 
cated, and  the  Bubecription  of  that  county  re- 
ceived, before  Howard  County  made  itsfubscrtp- 
tion,  is  unimportant  in  this  case,  because  the 
line  through  Callaway  County  was  located  as  a 
branch,  while  that  through  Howard  County 
was  designated  in  express  terms  as  the  main  line. 
If  either  part  of  the  road  was  built  under  new 
authority  conferred  on  the  company  by  the  Act 
of  1868,  it  colainly  was  not  the  main  une  as  lo- 
cated. The  power  to  build  the  main  Une  was 
clearly  conferred     the  Act  of  16S9. 

Jtfolloun  tiiattfiejudgmmt0/Uu  (Xreuit  Qmrt 
W9  rt'ffht,  and  it  is,  eofue^punUgt  qfflrmed. 

True  copy.  Test : 

James  H.  ICoKenner,  Oerk,  Sup.  Court,  U.  8. 


Sa  Parte: 

CLODOMIRA  COTA- 
(See  8.  CX,  Beporterls  ed.,  885,ML) 
Jurisdiction  on  division  <^  opinion. 

This  court  cannot  take  JurlsdlotloD  of  a  oertiflcfite 
of  cUvlalon  In  opinion  between  the  Judses  of  the 
Circuit  Court  In  proceedings  under  a  writ  of  ftobou 
eorpiu,  until  final  Jndgmeut  has  been  rratfered  In 
aocordance  witli  the  opinion  of  the  preildinff  Justice 
or  Judge. 

[No.  827.] 

SubmiUed  Jan.  tg,  1884.  Decided  m  4. 1884. 

ON  a  certificate  of  division  of  opinion  between 
the  Judges  of  the  Circuit  Court  of  the  Unit 
cd  States  for  the  District  of  California. 

3fr.  Wm.  A.  Maurr,  Aa$t.  Atty-Oen.,  for 
the  United  States. 
No  counsel  appeared  for  the  petitioDer. 

Jfr.  CA^<^J'tut£M  Waitadelimedtheopln- 
lOD  of  the  court: 

It  was  decided  at  the  last  Term  in  St  parte 
Tim  Tons,  108  U.  S.  [XXVII.,  826],  that  this 
court  could  not  take  jurisdiction  of  a  certificate 
ei  division  in  opinion  between  tlie  judges  of  a 
886]  <drcuit  court  in  proceedings  under  a  writ  of  ha- 
i0a$  wrpui,  until  final  jud&nient  had  been  ren- 
dered  in  accordance  with  the  opinion  of  the  pre- 
lidfDg  justice  or  judge.  Thi9tMtuehaea»e,and 
it  it,  wniequently,  rtjnanded  to  the  dreuUilov/rt 
pir/urtiter  proceedings  aeeordtt^  to  Une, 

Tinie  copy.  Test : 

Jamea  H.  KcKuuier*  Cterk,  Sup.  Oonxt,  U.  B. 


WILLIAM  H.  WEBSTEB  bt  al.,  F^ffi.  in 
Brr., 
«. 

BUFFALO  INSURANCE  COMPANY. 

(Sea  a.  C.  Reporter's  ed.,  88ft-88e.) 

Jwitdieti&n  a$  to  amounA—poUcy  ofinturaneo— 
H^mtationat  to  amount. 

L  In  an  aotiou  upon  a  money  demand,  where  the 

Harm.— JmiadteUon  of  U.  8.  Supreme  Court  Oe- 
vtndM  On  amount ;  <n(creat  cannot  be  added  to  (five 
ivritdicUon;  how  valw  of  thing  demanded  may  be 
Aotrn  .*  what  coses  revteioaUe  without  ra/ard  to  sum 


taMmtroMTSV.  See  wXi  to  Gordon  v.  Ogdoo, » IT.  ^L^*  J^^iT^  Ji^* 

&(SPet.(,aar  llOEivercaiso  and  nothing  else. 


ffenoral  Issue  Is  pleaded,  the  matter  In  dispute  la  tba 
debt  claimed ;  and  Ita  amount,  as  stated  in  tbe  body 
of  tbe  declaration,  and  not  merely  the  damages  lU- 
leged,  or  the  prayer  for  Judgment  at  Its  conclusion, 
must  be  considered  In  defetmlnlng  whether  tbl» 
oourt  can  take  JurlsdioUon  on  awm  of  efrorsued 
out  by  the  plaintiff. 

£.  InanaotlononapollCTOflnBuranoe.wheretIie 
value  of  the  goods  lost  k  alleged  to  have  been  95,010 
and  a  judgment  Is  asked  for  that  amount,  but  ue 
insurance  was  only  for  14,000,  the  stipulatloa  of  the 
parties,  that  Judgment  might  be  entered  for  U,010, 
if  the  court  Should  be  of  opinion  that  the  plalntUTs 
were  entitled  to  recover  at  all,  will  not  be  aooepted 
as  giving  this  oourt  Jurisdiction. 

&  Arrangements  between  parties,  oontradlctory 
to  their  pleadings  and  evidently  made  for  the  pui^ 
pose  of  enlarging  the  case  sumolently  to  bring  It 
within  the  Jurlsdrotlon  of  this  oourt,  cannot  be  rao- 
ognlied  here. 

[No.  880.] 

JrmudJaa.  $4,  JJIS4.  Iketdid  FA.  4*  JS84. 

Er  ERROR  to  the  CHrcuit  Court  of  the  United 
States  for  the  Eastern  Disti-ict  of  Missouri. 
The  history  and  facts  of  the  case  sufiSciently 
appear  in  the  opinion  of  the  court. 
Mr.  J«K  C]uui<ller»  for  plaintiffs  in  error. 
Mr,  O.  B.  SaauM,  for  defendant  in  error. 

Mr.  Ghu^  Juries  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  upon  an  open  cargo  policy  of 
insurance  issued  by  the  Buffalo  Insurance  (jom- 
pany  to  the  firm  of  Webster,  Heinicke  &  Cog- 
Un  "On  shipments  of  merchandise  to  them  at 
St.  Louis  *  *  *  they  stipnlating  to  report 
all  such  shipments  and  modes  of  transit  to  this 
ofilce  as  soon  as  advised  thereof."  The  nggre- 
gate  amount  of  the  Company's  liabilities  unioK 
the  policy  was  in  no  case  to  exceed  $0,0(X)  on 
one  vessel  at  any  one  time,  unless  q>ecial  ar^ 
rangemeuts  were  mutually  agreed  upon  for 
amounts  exceeding  that  sum.  One  of  the  con- 
ditions of  the  policy  was  that,  "In  case  of  total  [387] 
loss,  the  adjustments  of  tbe  same  slioll  be  made 
upon  tbe  valuations  speeifled  in  the  voVtcy,  if 
any ;  but  In  the  absence  of  a  valuation,  then 
upon  the  invoice  price,  without  reference  to  the 
market  value  of  the  article  insured." 

The  allegation  of  Webster  and  Coelin  in  their 
pleading  is,  that  "On  liie  26th  day  of  February, 
1879,  they  notified  defendant  at  its  office  in  said 
Citj  of  St.  Louis,  of  the  shipment  to  them  at 
the  said  CiCy  of  St.  Louis  from  the  Fortof  LIt- 
^rpool,  England,  on  some  steamboat  whoaa 
name  was  Uien  unknown  to  said  Htm,  of  the 
merdbandise  mentioned  in  the  plaintiffs'  pctt 
tioo,  and  requested  defendant  to  enter  said  suip- 
ment  on  defendant's  books  at  the  valuation  of 
1)4,000,  and  then  and  there  delivered  to  defend- 
!int  a  written  and  prinled  application  for  enter- 
ing said  merchan(»8e  under  said  policy  upon  a 
blank  form  furnished  by  defendant  uierefor ; 
whereupon  the  defendant,  by  and  tbrou|^ 
theiragents  •  *  •  accepted  said  notice,and 
ihen  and  there  sgreed  to  accept  said  risk  for 
-said  firm  under  said  policy  of  msurance  •  *  • 
and  to  cover  the  merchandise  mentioned  in 
plnintiiTs'  petition  under  said  jKilicyin  tbe  sum 
of  |4,000.  The  goods  were  loston  the  voyage, 
and  tliis  suit  wns  begilu  on  the  first  of  Mav,  18  <  9. 
The  further  allegation  is  that  the  goods  were 
worth  $5,010,  and  a  judgment  is  ssked  for 
that  amount.  The  defense  is  that  the  policy 
did  not  include  tbe  ocean  risk,  and  was  lunited 
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On  the  S8d  of  Aprtt,  1680,  the  foUowing 
■tipoladon  wu  filed  m  the  cause: 

"The  ptolntjge  and  defendsDtsMTee  that  the 
value  the  merchandise  described  in  the  plaint- 
iffs' aaid  petition  is  the  sum  of  $4,800,  and  that 
upon  the  trial  of  this  cause  neither  party  shall 
give  any  evidence  aa  to  said  value.  Also,  that 
u  the  court  shall  he  of  opinion  that  tbe  plaint- 
iffs are  entitled  to  judgment,  the  judgment 
ah  all  be  entered  for  the  sum  of  $S,010.  But 
this  agreement  Ib  ennesslj  limited  to  the  abigU 
logi  fact  of  value,  and  te  not  to  be  taken  aa  admit- 
ting any  right  of  the  plaintiffs  to  recover  in 
this  case.  It  being  wdl  understood  by  the 
plaintiffs  that  as  to  all  facta  neceasaiy  to  be 
proved  by  the  plalntlfta  to  entitle  them  to  judg- 
ment, they  must  make  legal  proof  thereof,  ex- 
cepting only  the  value  of  the  merchandise 
aforeaald."  Judgmentwas  0ven  for  the  Com- 
pany on  facts  found,  and  to  reverse  that  judg- 
ment this  writ  of  error  was  brought. 

It  was  decided  in  Xm  v.  Wataon,  1  Wall., 
SS9  [68  U.  8.,  XVn.,  0681,  that  "  In  an  action 
upon  a  money  demand,  where  the  general  Issue 
Is  pleaded,  the  matter  in  dispute  Is  the  debt 
claimed,  and  Its  amount,  as  stated  in  the  body 
«f  the  declaration,  and  not  merely  the  damages 
allied  or  the  prayer  for  judgment  at  itsoondu- 
don,mustbe  considered  in  determining  wheth- 
er tola  court  can  take  jurisdiction  on  a  writ  of 
error  sued  out  by  the  plaintiff."  Such  Is  now 
the  established  rule.  Sehacker  v.  Tn$.  Oo.,  68 
U.  8..  241  [XXm.,  8631;  Oray  v.  Blandiard. 
Vt  U.  S.,  565  [XXIV.,  11091;  finttmanY.  Nat. 
Bk.,  100  U.  S..  6  [XXV..  m\ ;  Bkg.  Atto.  v. 
Int.  Jm»o.,  102  U.  8.,  131  [XXVL .  451;  Milton 
V.  Dickinaon,  108  U.  8.,  166  [XXYII..  688]. 
In  the  i^esent  case,  although  the  value  of  tbe 
goods  is  alleged  to  have  been  $5,010  and  a  judg- 
ment ia  asked  for  tbat  amount,  it  appears  dis- 
tinctly, both  in  the  petition  of  theplamtiffsand 
their  reply  to  the  answer  of  the  defendant,that 
the  insurance  was  for  $4,000  and  no  more. 
The  loss  occurred  at  some  time  after  February 
M,  1879,  and  the  judgmentwas  rendered  Janu- 
ary 4, 1 681 ,  so  that  if  the  plaintiffs  bad  recovered 
according  to  their  claim  as  stated  in  the  plead- 
ings, their  judgment.after  interest  was  added  to 
the  amotmt  of  the  insurance,  would  have  been 
less  than  $5,000.  Although  it  was  agreed  that 
the  goods  were  actually  worth  more  than  $4,000 
and  the  loss  was  total,  it  was  one  of  the  cond^ 
tions  of  the  insurance  that  the  ad  justmentshould 
be  made  upon  the  valuation  specified  in  the  pol- 
lev.  The  actual  value  of  the  goods  at  the  time 
of  the  insurance  or  of  the  loss  is  therefore  unim- 
portant 

We  cannot  accept  the  stipulation  of  the 
parties,  that  judgment  might  be  eitfered  for 
S89]  $5.010,if  the  courtahouldbeofopinlon  that  tbe 
idaintijEb  were  entitied  to  recover  at  all.  as  giv- 
ing us  jurisdiction.  The  dispute.as  developed  in 
tbe  pleadings,  was  aa  to  the  liability  of  the  Com- 
pany upon  a  contract  of  insurance  for  $4,000, 
and  no  more,  -  Arrangements  betw^n  parties, 
contradictory  to  their  pleadings  and  so  ev- 
Identiy  made  for  the  purpose  of  enlarging  the 
case  suffldenUy  to  bring  it  within  the  Jurisdic- 
tion of  this  oonrt.cannot  be  recognizadnere.  Jl 
/oUowt  OuU  fAs  wrt(  thould  btdUmimedforwiiU 
if  jyr%tdieiion.and  itU  »  ardand.  Dtmimed. 
True  copy.  Test: 

James  H.  McKennay,  Clerk,  Sop.  Ooniti  U.  8. 

uov.s. 


SPRING  VALLEY  WAT£R  WORKS,  Pig, 
e, 

ANTONB  SCHOTTLERkt  AL  .  ConiititutiTig 
the  Board  of  Bnperviaon  of  tbe  Crn  abd 
OffDxrnr  or  B£«  FbasosbcA^ 

(8Baa.a,Bipatar%ed.,  UT-«SL) 

Ga^omia  iDoter  ecmpania-^arffa  for  vaUr 
— -power  Legi^tTiTi  to  alter  or  rep&sl  a  char- 
Ur  to  fix  prie£i—p&icer  of  omrtM — contract. 

1.  Water  oompanlee  In  Oallfotola,  Tormed  uader 
the  Act  af  l§sa,beJ'Qreth«  adOptioDof  ttaQOoiutltUi> 
tloQ  of  1879,  have  do  rfgbt.  wtalQh  tfae  State  if  pto- 
bibll«4  hT  tlie  OoutitDtdon  of  tbe  United  Statea 
from  impairing  or  taking  a  war.  tocbare^  tfa^irdis- 
tomen  auoh  prtcea  for  wfvif  r  uiuy  ii  um  lucn^  o 
time  I*  flxed  a  CDincuB&i  ja  aiddu  u^j  nf  twtr  per- 
SODA  Bolaoted  Ijr  the  oom  01117,        by  tbe  piiblLa 

county. 

£.  TneBtatebfli  power,  notwJt 
hlbiUoDB  of  tba  CooetlttiMDa  or  . 
to  mibstltuta  fortlilfl  oommfmloii,  1 

without  the  co-operattoQ  of  tha  oodipHV  «c  

otber  tribunal  of  a  dlirerent  oKoraCtar,  Hie  tbe  nu- 
olojpal  authortUes  of  the  locality. 

a  in  A  BtalBi  whose  ConaUtucionputa  Into  «v«rf 
obajter  tbe  reaervntlon  of  tim  rigbt  to  alter  Or  ze- 
peal  It^  a  oorporatlun  la  subject  to  the  iwiaUtlTe 

Sower  of  Blt«r»tii>D,  from  ch^  moradDt  nf  ns  esse- 
on  and.  if  ileemed  exp^i'l^Pt,  of  alinutaextbv^ 
uLtbmeat  as  a  «rponu  body. 

4. 1 1 U  within  the  power  ol  the  aovenunsattoiMii 
u^tethe  prtoee  At  vhich  water  BbAll  beaoldDrou 
who  eDjoys  a  virtual  inoDopolyof  ttaeNde. 

WHeovneoJiDi^ata  to  a  charter  are  within  (be 
eoDpo  of  tbo  IcKiaiatlve  power,  tbe  court*  osanot 
£nt>'L-ff>ra  -witli  tbo'liscrotlonol  tb<?  Lcgle^atunj  tfaAt 
ho/t  h"-M  iNv-i'ttt^  witli  uutbni-Uy  to  mfLke  tbecD. 

rut^d  Irom  iha  remainder  of  the  statute,  Ijt  oalluiff 
It  ftmtn^  JMlsubJeottptbtfJ 
ttf  ptWW  if  aHfeatlon  and  Tn 

[Ko,  388.] 

ri  SRRQR  U>  tha  Supreme  Court  of  OaU: 
To  mi  a. 

The  history  and  facts  of  the  caae  appear  in  the 

fipiaioQ  of  ttie  uourt  Rud  ir  the  dissenting  opEn- 
ion, 

Mtuff.  Geoi  T,  Edmnndai  Charles  J^a 
Fox,  Friiitcia  G.  Jf6}elitnd»,  Richard 
and  A.  A.  Sargent,  forplaistlS  in  error: 

Secthm  4  of  the  Act  of  1 85S  for  the  ten^m* 
tltni  of  water  companiea,  coiHtltiitee  coinnKt 
between  tiiB  State  and  the  Company^  wherein 
tm  good  fiotulderaticin  it  ia  mutually  agreed  that 
the  State  and  tiic  Company  shall  bsve  an  equal 
voice  111  fixing  the  rates  at  which  the  water  eobII 
be  aold  for  family  uses  and  municipal  purpoaos, 
and  tbe  obligations  thereof  eansot  be  hnpalred 
by  subseguent  legislation  or  constltiitlonal  pn^ 
vision,  wiLhout  a  violFitton  of  eectwn  10.  article 
I,  of  the  CoastitutioJi  of  the  Umied  States. 

Stor^  V.  MiM.,m  V.  S.,  B19  (XXV.,  1070); 
nritja  V.  Oray.  18  Wa^l.  303  {US  U.  S.,  XXL. 
1  \1\       R.  Co.  T.  McCiun,  10  WaH.,  511 
S  ,  XIX  .  Dodgev,  \Voo{svy,  Bank  v.  De- 

hUl  and  Bink  V.  Tfuimai,  18  How.,  831,  880.  884. 
{fiOU.  6., XV. . 401, 468, 4M)j  Bank t.  SktUy,  1 
BbiQk,  m  (M  V.  8.,  Xm,  178);  JUsdM 
Math  it  and  Von  Wofnvin  v.  Qltdn«f,  4  Wa]L» 
m»  BBS  (71  U.  S.,  XVni.,  814,  «0n;  Otover  t. 
JWia^StockU,  aUi         t.  Jfj^sUm,  1$ 
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If  then  be  power  to  amend,  the  amendment 
must  be  reasonable,  made  In  good  faith  and 
consistent  with  the  scope  and  object  ot  the  orig- 
inal Act.  It  is  not  a  power  to  substitute  one 
thing  for  another  nor  to  take  a  right  from  one 
party  and  confer  it  upon  another. 

Siketdi  T.  mio,  06  U.  8.,  334  (XXIV.,  869); 
SSaMtki0r.B.It.  Oo.,  8  C.  £.  Green,  103;  AUen 
T.  UiKim,  1  Sum..  877;  CimimmiMaUtT.EItKx 
Co.,  18  Oiay,  280;  8a^  t.  miM,  16  B.  Hon.. 
868. 

Article  14  of  the  new  Constitution  is  in  con- 
flict with  the  Federal  Constitution.  It  deprives 
the  Bprii^  Valley  Water  Wwks  of  its  property 
wlttKmt  one  process  of  law. 

AfnUfvAHidCfaw«,09n.S.,787(XXV.,608), 
■nd  CUM  dted. 

Water  stared  in  the  artificial  lakes  and  reser- 
TOlxs  of  the  Company  ia  proper^,  Just  as  much 
as  the  water  works- 

He^nman  v.  Blake,  10  Cal.,  593. 

It  IS  an  elementary  principle  of  natural  jus- 
tice, that  no  man  shall  be  a  judge  in  bis  own 
case;  and  yet  those  adversely  interested  are  au- 
tiuMized  by  this  change  to  ait  in  judgment  on 
the  rights,  property  and  revenue  of  this  Com- 

fy.  InJtab.  of  Tarpole,  4  T.  B.,71;  King 
▼.  Oiuh^idM,  6  Bam.  &  C.,  450. 

The  right  of  eminent  domain  cannot  be  exer- 
cised through  this  body.  The  compensation 
should  be  fixed  by  a  fatf,  independeat  and  im- 
partial tribunal,  and  the  party  in  interest  Is  en- 
titled to  have  the  usual  rights  and  privileges 
which  attend  judicial  investigations. 

Sieh  T.  Chicago,  50  IlL,  2tHS;  Cooley,  Const. 
Ijim.,568;  C7unmn^Aamv.C%i7np^f,33  0a.,625; 
Cb«  V,  OumTntn^.SSQa.,  549;  AromtfTV.  CUve- 
land,  etc.,  B. S. Co.,  6 Oi^o Si.,  140;  Symondav. 
Cineinnaii,  H  Ohio,  174;  2  Kent,  Com.,  3809; 
Anut  T.R.  B.  C».,  21  Minn..  241;  Langford  v. 
Comr*.,  16Hinn.,  876;  PowertY.  Bean,  12  Wis., 
2X^,VaniierM^.  Dorranee,  3  Dall.  (C.  C),  804. 

Matre.  A.  L.  Rhodes  and  Alfred  BarUow, 
for  defendants  in  error: 

When  the  power  is  reserved  to  the  Legislature 
to  amend  or  repeal  a  statute,  the  power  maybe 
exncised,  even  when  the  statute,  were  it  not  for 
mch  reservation,  would  be  construed  as  a  con- 
tract, coming  within  the  protection  of  the  Con- 
stitution of  toe  United  States,  which  forbids  the 
passage  of  laws  impairing  the  obligation  of  con- 
tracts. 

Hoge  V.  R  B.  Co.,  00  U.  8.,  851  (XXV.,  803j; 
jrVmftn*?nv.7(!Mui),]5WaU.,457(82U.S.,XXI., 
205);  B.  B.  Co.  v.  liaine,  96  U.  8.,  810  (XXIV., 
840);  La.  v.  Filtimry,  105  U.  8.,  204  (XXVI., 
1006);  N.  J.  V.  Yard.  95  U.  8.,  Ill  (XXIV.,858); 
J?.  B.  Co.  T.  Qa.,  08  U.  8.,  860  (XXV.,  186); 
Greenwood  v.  B.  B.  Co.,  105  U.  8.,  18  (XXVI.. 
061);  B.B,Go.v.  HamTiierdey,  104  U.  8.,  1 
(XXVI..  639);  Machine  Co.  t.  Qage,  100 U.  8., 
676  (XXV.,  764);  Wcightman  v.  Clark,  108  U. 
8..  360  (XXVI..  398);  Po»t  T.  8upervi»or*,  106 
U.  8.,  667  (XXVI..  1204). 

"It  is  not  the  charter  which  is  protected,  but 
on^  any  contract  the  chorter  may  contain." 
"  "nie  contracts  which  the  Constitution  protects 
are  those  which  relate  to  the  property  rights, 
not  governmental." 

Stone  T.  Miu..  101  U.  8.,  816  (XXV.,  1079); 
Sinking  Hiinti  Caeee,  99  U.  8.,  718(XXV..  601); 
B,R(h.T.  Iowa,  94  U.  8.,  195  (XXIV.,  04); 


a.B.  <h.v.  Maine.  06 U.  8..  510  (XXIV., 840); 
MiRer  t.  State  and  Bolyoke  Co.  v.  Lyman,  15 
WalL,  498. 519  (82  U.  8..  XXI..  104, 189);  Jlwi- 
ft'njffn  T.  Jeuupieupra);  Mayor  v.  B,B.  Co.,  109 
Mass.,  108. 

If  the  Legislature,  by  virtue  of  the  reserved 
power  to  alter  or  repeal  the  law.  may  dlrectiy 
change  the  tolls  or  rates  which  the  Corporation 
may  collect,  there  would  seem  to  be  no  ground 
for  the  position  that  the  Legislature  cannot  alter 
the  mode  or  agency  by  which  the  tolls  or  rates, 
are,  from  time  to  time,  to  be  fixed. 

Parker  v.  B.  B.  Co.,  109  Mass.,  506;  ShieldMY. 
Ohio,  95  U.  8.,  810  (XXIV.,  857). 

The  amendment  of  section  4,  of  the  Act  of 
April  33,  1858,  by  the  provision  found  in  sec- 
tion 1,  article  14,  of  the  Constitution,  will  be 
upheld  as  a  valid  exercise  of  the  police  power. 

License  Coms,  6  How.,  583;  Mxum  v.  lU..  94 
U.  S.,  118  (XXIV.,  77);  Beer  Co.  v.  Mau.,  07 
U.  S.,  25  (XXIV.,  089);  Stone  v.  Miss,  (tupra); 
AUnuU  V.  Inglis,  13  East,  527;  Metropoiitan 
BoardY.  Barne,  34  N.  Y.,  657;  Moore  T.  State, 
48  Miss..  147;  8  Pars.  Cont,  656. 

Mr,  Cft^JufMMWalta  delivered  the  opin- 
ion of  the  court: 

Article  IV.,  section  81,  of  the  Constitution  of 
California  adopted  in  1849  is  as  follows: 

"Corporations  may  be  formed  under  general 
laws,  but  shall  not  be  created  by  special  Act  ex- 
cept for  municipal  puiposes.  All  general  law* 
and  special  Acts  passed  pursuant  to  this  section 
may  be  altered  from  time  to  time,  or  repealed." 

Acts  were  passed  by  the  Legislature  under  this 
authority  on  the  14th  of  April,  1858  and  the 
30th  of  April,  1856,  providing  for  the  forma- 
tion of  corporations  for  certun  purposes,  and 
on  the  22d  of  April,  1858,  these  Acts  were  ex- 
tended so  as  to  include  the  formation  of  corpo- 
rations for  the  purpose  of  supplying  citie8.G0un' 
ties  and  towns  with  water,  under  this  exten- 
sion, water  companies  were  empowered  to  ac- 
quire lands  and  waters  for  their  works  by  pur- 
chase and  condemnation  and,  subject  to  the  rea- 
sonable direction  of  the  public  authorities,  to 
use  streets,  ways,  alleys  and  public  roads  for 
laying  their  pipes;  but  it  was  expresslyjmK 
vided,  by  an  amendment  enacted  In  1861,"That 
all  canals,  reservoirs,  ditches,  pipes,  aqueducts 
and  all  conduits  •  *  *  shall  be  \ised  ex- 
clusively for  the  purpose  of  supplying  any  city 
or  county,  or  any  cities  or  towns,  in  uiis  State, 
or  the  inhabitants  thereof,  with  pure,  fresh 
water." 

Section  4  is  as  follows: 

"Sec.  4.  AU  coiporations  formed  under  the 
provisions  this  Act,  or  claiming  any  of  the 
privileges  of  the  same,  shall  fumisn  pure,  fresh 
water  to  the  inhabitants  of  such  city  and  ooim- 
tv,  or  city  oj  town,  for  family  uses,  so  long  aa 
uie  supply  permits,  at  reasonable  rates  and 
without  distinction  of  persons,  upon  proper  de- 
mand therefor,  and  shfiU  furnish  water,  to  the 
extent  of  their  means,  to  such  city  and  county, 
or  city  or  town,  in  case  of  fire  or  other  great  ne* 
cessity,  free  of  charge.  And  the  rates  to  ba 
charged  for  water  ^oll  be  determined  by  ft 
board  of  commissioners,  to  be  selected  as  fol- 
lows: two  by  such  city  and  county,  or  city  or 
town  authorities,  and  two  by  the  water  compa- 
ny; and  in  case  that  four  cannot  agree  to  the 
valuation,  then,  in  that  caier^  four  shall 
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dwoseftflftb  person,  gyad  he  shall  become  s 
memtnr  of  said  board ;  if  the  four  commission- 
ezs  cannot  agree  upon  a  fifth,  then  the  sheriff  of 
the  county  snail  appoint  such  flf  th  person.  The 
deciflion  of  a  majority  of  said  board  shall  de- 
termine the  rates  charged  for  water  for  one 

KLT,  and  until  new  rates  shall  be  established, 
eboanl  of  supervisors  or  the  proper  city  or 
town  authorities  may  prescribe  such  other  prop- 
tr  rules  ratine  to  tne  deliyery  of  water,  not 
Inconsistent  wim  this  Act  and  the  laws  and 
constitution  of  this  State." 

The  Spring  Valley  Water  Works  Company 
was  formed  under  Uiis  Act  on  the  19th  of  June, 
1868,  and  since  that  time  has  expended  a  very 
lai|^  amount  of  money  in  the  erection  of  ez- 
tensiTe  and  substantial  works  for  the  supply  of 
mmn-i  tibs  Cltyand  County  of  San  Francisco  with  wa- 
ter.  In  January,  1878,  the  Board  of  Superris- 
ors  of  the  Ci^  and  County  appointed  Isaac  B. 
Friedlander  and  H.  B.  Williams,  and  the  Com- 
war  appointed  W.  F.  Babcock  and  Charles 
Weob  Howard,  and  these  four  afterwards  ap- 
pointed Jerome  Uncoln,  to  constitute  a  board 
of  commissioners  to  determine,  under  the  pro- 
visions ot  section  4,  the  rates  to  be  charged  by 
the  Ccnnpa^  for  water.  This  board  met  and 
fixed  a  tariff  of  rates  to  go  Into  effect  on  the  first 
of  June,  1878.  In  July,  of  thesame  year,  Fried- 
lander,  one  of  the  commissioners  appointed  by 
the  supervisors,  died.  By  his  death,  a  vacancy 
was  created  in  the  board  which  has  never  been 
fiUed. 

In  1879  the  people  of  California  adopted  a 
new  Constitution,  which  went  into  eQ«:t  on  the 
Ist  of  Januuy,  1880.    Article  xir.,  sections  1 
and  2  of  this  ConstitutioQ  are  as  follows: 
"Article  xrv. 
Water  and  Water  Eights. 

Section  J.  The  uses  of  all  water  now  appro- 
priated or  that  may  hereafter  be  appropriated, 
lor  sale,  rental  or  distribution,  is  hereby  de- 
clued  to  be  a  public  use,  and  subject  to  the  reg- 
ulation and  control  of  the  State,  in  the  manner 
to  be  prescribed  by  law;  Proiiided,  That  the 
rates  or  compensation  to  be  collected  by  any 
person,  company  or  corporation  in  this  State 
for  the  use  of  water  supplied  to  any  city  and 
county,  or  city  or  town,  or  the  inhabitants  there- 
of, shall  be  fixed,  annually,  by  the  Board  of 
Supervisors,  or  city  and  county,  or  city  or  town 
council,  or  other  governing  body  of  such  city 
and  county,  or  city  or  town,  by  ordinance  or 
otherwise,  in  the  manner  that  other  ordinances 
or  lej^ialative  Acts  or  resolutions  are  passed  by 
such  body,  and  shall  continue  in  force  for  one 

{'ear  and  no  longer.  Such  ordinances  or  reso- 
utions  shall  be  passed  in  the  month  of  Febru- 
ary of  each  year,  and  take  effect  on  the  first  day 
of  July  thereafter.  Any  board  or  body  failing 
to  pass  the  necessary  ordinances  or  resolutions 
fixing  water  rates,  where  necessary,, within  such 
time,  shall  be  subject  to  peremptory  process  to 
compel  action  at  the  suitof  any  party  mterested, 
and  shall  be  liable  to  such  further  processes  and 
penal  ties  as  the  Legislature  may  prescribe.  Any 
person,  company  or  corporation  collecting  wa- 
ter rates  in  any  city  ana  coun^,  or  city  or  town 
13611  ^  State,  otherwise  tlum  as  so  estaUished, 
shall  forfeit  the  franchises  and  water  works  of 
such  person,  company  or  corporation  to  the  city 
and  county,  or  ci^  or  town  where  the  same  are 
collected,  for  the  public  use. 

lit  U.  8. 


Sec.  2.  The  right  to  collect  rates  or  compen- 
sation for  the  use  of  water  supplied  to  any  coun- 
ty, dty  and  county,  or  town,  or  the  inhabit- 
ants thereof,  is  a  franchise  and  cannot  be  exor- 
cised except  by  authority  of  and  In  the  manner 
prescribed  by  law." 

Under  this  provision  of  the  Constitution  and; 
the  legislation  based  thereon,  the  Board  of  Su- 
pervisors claim  the  right  and  power  to  fix  thtt- 
rates  to  be  charged  by  the  Company  for  water, 
and  refuse  to  appoint  a  member  to  fill  the  va- 
cancy in  the  board  of  commisnoners  occasioned, 
by  the  death  of  the  former  incumbent.  This  suit 
was  begun  in  the  Supreme  Court  of  the  State  for 
a  writ  of  mandamut  requiring  the  Board  of  Su- 
pervisors to  take  action  in  the  matter  and  fill- 
the  vacancy.  The  court  on  final  bearing  re- 
fused the  writ  and  dismissed  the  petition.  This 
writ  of  error  was  brought  by  the  Company  ta 
review  that  judgment. 

The  general  question  involved  in  this  case  ia- 
whetho*  water  companies  In  California,  formed 
under  the  Act  of  1858  before  the  adoption  of  the 
Constitution  of  1879,  have  a  right,  which  the 
State  is  prohibited  by  the  Constitution  of  the 
United  States  from  impairing  or  taking  away, 
to  charge  their  customers  such  prices  for  water 
as  may  from  time  to  time  be  fixed  by  a  com- 
mission made  up  of  two  persons  selected  by  the- 
company,  two  by  the  public  authorities  of  the 
locality  and,  if  need  be,  a  fifth  selected  by  the 
other  tour,  or  by  the  sheriff  of  the  county.  Tiio 
Sirring  Valley  Company  claims  no  rights  of 
tills  character  that  may  not  also  be  claimed  by 
every  other  company  formed  under  the  same- 
Act. 

That  the  companies  must  sell  at  reasonable 
prices  all  the  water  they  are  able  to  furnish  con- 
sumers, and  that  the  prices  fixed  for  the  time 
bein^  by  the  honest  judgment  of  such  a  com- 
mission as  was  specially  provided  for  in  the  Act, 
must  be  deemed  reasonable,  both  by  the  com- 
pany and  the  public,  is  not  denied.  The  dis- 
pute is  as  to  the  power  of  the  State,  under  the 
prohibitions  of  the  Constitution  of  the  United  ra-a 
States,  to  substitute  for  this  commission  another,  ''^*>* 
selected  without  the  co-operation  of  the  compa- 
ny, or  some  other  tribunal  of  a  different  char- 
acter, like  the  municipal  authorities  of  the  lo- 
cality. The  Spring  Valley  Company  claims  that 
it  has,  under  its  charter,  a  rif  ht  to  the  mainte- 
nance of  the  commission  which  was  created 
the  requisite  appointments  in  1878,  and  the  ob- 
ject 01  this  suit  is  to  compel  tiie  Board  of  Super- 
visors to  perpetuate  that  commission  by  filling 
the  vacancy  that  exists  in  its  membership.  So 
that  the  whole  controversy  here  is  as  to  the  right 
of  water  companies  that  availed  themselves  oi 
the  privileges  of  the  Act  of  1858  to  secure  a  virt- 
ual monopoly,  of  trade  in  water  at  a  particular 
place,  to  demand  the  appointment  of  the  com- 
mission provided  for  in  that  Act,  notwithstand- 
ing the  Constitution  of  1879  and  the  legislation 
under  it. 

The  Spring  Valley  Company  is  an  artificial 
being  created  by  or  under  the  authority  of  the 
Legislature  of  California.  The  people  of  the 
State,  when  they  first  established  their  govern- 
ment, provided  In  express  terms  that  corpora- 
tions, other  than  for  municipal  purposes,  should 
not  be  formed  except  under  general  laws,  sub- 
ject at  all  times  to  alteration  or  repeal.  The  res- 
ervation of  power  to  alter  or  repeal  the  charters 
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ot  corporatlotu  was  not  new,  for  almost  Imme- 
diately after  tbe  Judgment  of  tbls  court  In  the 
Dartmouth  ColUge  Gate,  4  Wheat..  618,  the 
States,  many  of  them,  in  grm  tine  charterB  acted 
on  the  sug^tion  of  Mr.  Juttiee  Storr  in  hta  con< 
currin^  opinion  (p.  71 3)  and  inserted  proTisions 
br  ^hich  such  authoritr  was  ezpreaslr  retained. 
msD  before  this  decision,  It  was  Inamated  by 
the  Supreme  Judicial  Court  of  Massachusetts  in 
WaUs  V.  Stetson,  2  Mass.,  14S,  that  such  sreser- 
Tition  would  save  to  the  State  its  power  of  con- 
trol. To  Cdifomla,  the  Onistitntlon  put  this 
reservation  into  every  charter,  and  consequent- 
ly this  Company  was  from  the  moment  of  its 
creation  subject  to  the  legislative  power  of  alter- 
ation and,  ii*  deemed  expedient,  of  absolute  ex- 
tlngidshmeot  as  a  corporate  body. 

Water  for  domestic  oses  was  difficult  to  be 
got  in  some  parts  of  the  State.  Large  amounts 

[35S1  <tf  money  were  needed  to  secure  a  sufficient  sup- 
|dy  for  the  inhabitants  in  many  localities,  and 
as  a  means  of  combining  capital  for  such  pur- 
poses the  Act  of  1868  was  passed.  Other  stat- 
utes had  been  enacted  before  to  effect  tbe  same 
object,  but  it  is  said  they  were  not  such  as  a  com- 
pany with  capital  enough  to  supply  San  Fran- 
cisco was  willing  to  accept.  The  Act  of  1858 
was  thought  sufficiently  favorable,  and  the 
Spring  Valley  Company,  after  organizing  under 
ft,  expended  a  large  amount  of  money  to  pro- 
Tide  me  means  of  supplying  the  territory  on 
which  San  Francisco  is  built,  and  make  it  pos- 
aible  to  support  a  great  population  there.  All 
this  was  done  in  the  face  of  the  limitations  of 
the  Constitution  on  tbe  power  of  the  Legislature 
to  create  a  private  corporation  and  put  it  beyond 
the  reach  at  legldative  control,  not  onlv  as  to  its 
•omtlnued  existence,  but  as  to  itspriviltwesand 
franchisea  One  of  tbe  obligations  the  Compar 
ny  assumed  was  to  sell  water  at  reasonable 
prices,  and  the  law  provided  for  a  special  com- 
miffiion  to  determine  what  should  be  deemed 
reasonable  both  by  the  consumers  and  the  Com- 
pany, but  there  is  nowhere  to  be  found  any  evi- 
oence  of  even  a  willingness  tn  contract  away  the 
power  of  the  Legislature  to  prescribe  another 
mode  of  settling  the  same  que^ion  if  it  should 
be  considered  desirable.  In  the  Sinkim  Fund 
Qua,  99  U.  8.,  731  fXXV.,  502],  it  was  said 
that  whatever  rules  for  tbe  government  of  the 
affairs  of  a  corporation  might  nave  been  put  Into 
tbe  charter  when  granted  could  afterwards  be 
established  by  tbe  Legislature  under  its  reserved 
power  of  amendment.  Longbeforethe  Consti- 
tution of  1879  was  adopted  in  California,  staV 
tites  had  been  passed  in  many  of  the  States  re- 
4)uiring  water  companies,  gas  companies  and 
other  companies  oi  like  character,  to  supply 
their  customers  at  prices  to  be  fixed  by  the  mu- 
nicipal authorltieB  of  the  locally ;  and,  as  an  in- 
dependent proposition,  we  see  no  reason  why 
•ach  a  regulation  is  not  within  tbe  scope  of  leg- 
islative power,  unless  prohibited  by  constitu- 
tional limitations  or  valid  contract  obligations. 
Whether  exi>edlent  or  not  is  a  question  for  the 
Leg^ture,  not  the  courts. 

It  is  said,  however,  that  appoiotlng  munic- 
ipal officers  to  fix  prices  between  the  seller 
waA  the  buyers  Is,  in  effect,  appointing  the  buy- 
ers themstdves,  since  the  buyers  elect  the  om- 

[354i  ^"'^      ^  ^  violation  of  the  principle 

that  no  man  diall  be  a  judm  in  his  own  case. 
Bat  the  offlona  here  selecti»  are  the  governing 
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Board  of  the  municipality,  and  they  an  to  act 
In  tbeir  official  capacity  as  sndi  a  Board  when 
performing  the  duty  which  lies  been  Imposed 
upon  them.    Their  general  duty  is,  within  tbe 
limit  of  their  powers,  to  adminster  the  local 
government  and,  in  so  doing,  to  provide  that 
all  shall  80  conduct  themselves  ana  so  use  their 
own  property,  as  not  minecessarfly  to  injure 
others.   They  are  elected  by  the  people  for  that 
purpose,  and  whatever  Iswitliinthe  just  scope 
of  the  purpose  mw  {nuperly  be  Intmsted  to 
them  at  tbe  discretion  of  the  L^Matan.  That 
it  is  within  the  power  of  the  gownment  to  reg- 
ulate the  prices  at  which  water  diall  be  sold  by 
one  who  enloys  a  virtual  monopoly  of  the  sale, 
we  do  not  doubt   That  question  is  settled  1^ 
what  was  decided  on  full  consideration  in  JTunn 
v.  lU..  M  U.  S.,  118  [XXIV.,  77].    Aa  was 
said  in  that  case,  such  relations  do  not  de- 
prive a  person  of  .his  property  without  due  proc- 
ess of  law.   What  may  be  done  if  the  munic- 
ipal authorities  do  not  exercise  an  honest  judg- 
ment, or  If  they  fix  upon  a  price  which  la  man- 
ifestly unreasonable,  need  not  now  be  consid- 
ered, for  that  proposition  is  not  presented  by  this 
record.   The  objection  ben  is  not  to  any  Im- 
proper prices  fixed  by  the  officers,  but  to  thdr 
power  to  fix  prices  at  all.  By  the  Constitution 
and  the  legislation  under  h,  the  municipal  au- 
thorities have  been  created  a  spedal  tribunal  to 
determine  wbat,aB  between  the  public  and  Com- 
pany shall  be  deemed  a  reasonable  price  dur- 
ing a  certain  limited  period.   Like  every  other 
tribunal  established  by  the  Legislature  for  such 
a  purpose,  their  duties  are  ludidal  in  their 
nature,  and  they  we  bound  in  morals  and  in 
law  to  exerdse  an  honest  judgment  as  to  all  mat- 
ters submitted  ifor  their  official  determination. 
It  is  not  to  be  presumed  that  they  will  act  other- 
wise than  according  to  this  rule.   And  here 
again  it  is  to  be  kept  in  mind  that  the  question 
before  us  is  not  as  to  the  penalties  to  be  inflicted 
on  the  Company  for  a  failure  to  sell  at  the  prices 
fixed,  but  as  to  the  power  to  fix  the  price;  not 
whether  the  Company  shall  forfeit  its  properly 
and  franchises  to  the  dty  and  county  if  it  fails 
to  meet  the  requirements  of  the  Constitution, 
but  wheUier  the  prices  It  shall  charge  may  be  es- 
tablished in  the  way  provided  for  in  that  Instm-  [35fi 
ment.    It  will  be  time  enough  to  consider  the 
consequences  of  the  omissions  of  tbe  Company 
when  a  case  involving  such  questions  shall  M 
presented. 

But  it  Is  argued  that  as  the  laws  in  force  be- 
fore 18S8,  for  tbe  formation  of  water  ctmipa- 
nles,  which  provided  for  fixing  the  rates  by  the 
municipal  authorities,  were  not  accepted  by  the 
Spring  Valley  Company,  and  that  of  1868,  with- 
out such  a  provision,  was,  tt  la  to  be  Inferred 
that  the  State  contracted  with  this  Company  not 
to  subject  it  to  the  iudgmeat  of  such  author- 
ities in  a  matter  so  vital  to  Its  Interests.  If  the 
question  were  one  of  construction  only,  this 
argument  might  have  force,  hutthedisputenow 
is  as  to  legislative  power,  not  legislative  action. 
The  Constitution  of  Caliiomia,  adopted  in  1B4S, 
prohibited  one  Legislature  from  bargaining 
away  the  powo'  of  succeeding  LMlslatuxes  to 
control  the  administration  of  the  ainlrs  of  apit- 
vate  corporation  tormoA  under  the  laws  of  tbe 
State.  Of  this  legislative  disability,  the  Spring 
VaU(7  Company  bad  notice,  when  It  accepted 
the  i^vUeges  of  tbeAct  of  ISB^and  Itmustbe 
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Dfesamed  to  faare  built  its  works  and  expended 
Us  moneys  in  the  luqcw  that  neitfaer  a  micoeeding 
Legislature,  nor  the  people  in  thdr  collective 
capacity  when  framing  a  Constituttcoi,  wou)d 
ever  deem  it  expedient  to  return  to  the  old  mode 
of  fixing  rates,  rather  than  on  my  want  of 
povertodoso, if  founddesirable.  Thequestion 
bere  is  not  between  the  buyer  and  the  seller  as  to 
prices,  but  between  the  State  and  one  of  its  cor- 
porations as  to  what  corporate  privileges  have 
been  grontod.  The  power  to  amend  corporate 
<diaTters  is  no  doubt  one  that  bad  men  mi^ 
abuse,  but  when  the  amendments  are  within  the 
scope  (ft  the  power,  the  courts  cannot  interfere 
with  the  discretion  of  the  Legislatures  that  have 
been  invested  with  authority  to  make  them. 

The  organization  of  the  Spring  Valley  Com- 
pany was  not  a  business  arrangement  between 
the  State  and  the  Ck)mpany  as  contracting  par- 
ties but  the  creation  ot  a  new  eorporatkm  to  do 
bumnesB  within  the  State  and  to  be  governed  as 
natural  persons  or  other  corporations  were  or 
m^t  be.  Neither  are  the  chartered  rights  ac- 
quired by  the  Company  under  tlie  law  to  be 
[S56]  looked  upon  as  contracts  with  the  City  and 
Goun^  of  San  Francisco.  The  Corporation  was 
created  by  the  State.  All  its  powers  came  from 
the  State  and  none  from  the  city  or  county.  As 
ft  Corporation  it  can  oontoact  with  the  city  and 
county  in  any  way  allowed  by  law,  but  its  pow- 
ers and  obligations,  except  those  which  grow 
out  of  contracts  lawfully  made,  depend  alone 
on  the  statute  under  which  it  was  organized, 
and  such  alterations  and  amendments  thereof  as 
inay,  from  time  to  time,  be  made  tiy  proper  au- 
(hcffi^.  The  provirion  for  fixing  rates  cannot 
be  separated  from  the  remainder  of  the  statute 
by  culing  it  a  contract  It  was  a  condition  at- 
tached to  the  franchises  conferred  on  any  cor- 
poration formed  under  Uie  statute  and  indis- 
•olubly  connected  with  tiie  reserved  power  of 
•Iteration  and  repeal. 

Jtfollowt  that  (Atf  court  hetoto  wu  rigJtt  in  ra- 
fuang  to  aKordtliemitof  mKaAamm  which  kos 
vrajfed,  and  ittju^metU  to  Ouiteffe^ia  affirmed. 
Ttuecopjr.  Test: 

James  H.  HoKenney,  Cleric,  Sup.  Oourti  U.  8. 


Mr.  Justice  Field*  dissenting: 

I  am  not  able  to  concur  with  the  court  in  its 
decision,  nor  can  I  assent  to  the  reasons  assigned 
for  it.  It  seems  to  me  tliat  It  goes  beyond  all 
former  adjudicaUons  in  sanctlooing  legislation 
impairing  the  obligation  of  contracts  made  by 
a  State  With  Corporati<His.  It  declares,  in  effect, 
that  whenever  a  corporation  is  created  with  the 
reservation  that  the  Legislature  may  alter  or 
repeal  its  charter,  or  imder  a  law  or  Constitu- 
tion which  imposes  such  a  reservation  of  power, 
no  coDtract  can  be  made  between  it  and  the 
State,  which  shall  bind  the  State  any  longer 
than  she  may  choose  to  be  bound;  that  she  may 
provide  that  certain  riglits  shall  be  secured  or 
that  certain  payments  shall  be  made  in  consider- 
ation of  work  to  be  performed  or  capital  to  be 
advanced  by  a  corporation  created  under  her 
laws;  and  when  the  work  is  done  and  the  capi- 
tal is  expended,  she  may  legally,  constitution- 
ally, repudiate  her  pledges.  In  other  words: 
the  decision  seems  to  me  to  sanction  the  doc- 
trine, that  a  contract  between  a  State  andacor- 
poratloo,created with thereservation  mentioned, 
IBOT  J  |g  ^{lujiiig  onjj  upon      corporation.   I  ihall 
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endeavcH-  to  show  that  this  doctrine  is  unsound, 
believing  that  in  this  case  and  in  all  others  where 
it  Is  asserted  it  will  work  injustice. 

By  a  general  law  of  California,  passed  April 
14,  1858,  provision  was  made  for  the  fonnation 
of  corporations  for  manufacturing,  mining,  me- 
chanical and  chemical  purposes,  or  for  the  pur- 
pose of  enga^nginant/tpeeieaoftradeor  com- 
meree,  foreign  or  domesuc.  It  enacted  that 
three  or  more  persons,  who  desired  to  form  a 
company,  for  any  of  the  purposes  mentioned, 
should  make,  sign  and  acknowledge,  before 
some  officer  competent  to  take  the  acknowledg- 
ments of  deeds,  a  certificate  stating  the  corpo* 
rate  name  of  ibe  company,  the  objects  of  ita 
formation,  the  amount  of  Its  capital  stock,  the 
time  of  its  existooce,  wliich  could  not  exceed 
fifty  yeara,  the  number  of  shares  of  which  the 
stock  was  to  consist,  the  number  of  trustees 
and  their  names,  who  should  manage  the  con- 
cerns of  the  conipany  for  the  first  three  months, 
and  the  name  of  the  city  or  town  or  county  in 
which  the  principal  place  of  business  of  the 
company  was  to  be  located,  and  file  the  certifi- 
cate In  the  office  of  the  clerk  of  the  county  In 
which  such  principal  place  of  business  was  lo- 
cated, and  a  certified  copy  thereof,  uoder  the 
band  of  tbe  clerk  and  senl  of  the  coun^  court, 
in  the  oflice  of  the  Secretary  of  Steto;  and  that 
upon  filing  such  certificate,  the  persons  signing 
and  acknowledging  it,  and  their  successors, 
should  be  a  body  [wlitic  and  corporate  by  the 
name  stated  In  the  certificate,  and  have  suc- 
cession for  the  period  limited,  and  also  such 
powers  as  are  usually  conferred  upon  corporate 

Under  this  Act,  and  an  amendatory  Act  of 

1655,  corporations  were  formed  for  the  purpose 
of  supplying  the  inhabitants  of  the  City  and 
County  of  San  Francisco  with  pure,freah  water. 
Doubts  were,  however,  expressed  in  some  quar- 
ters whether  supplying  tbe  water  was  engaging 
in  any  apeciea  of  tT^ade  or  eommeree  within  the 
meaning  of  those  Acts.  Hq/neman  t.  Blake^ 
19Cal..  570.  Accordingly,  on  the  88d  of  Aiuril, 
1858,  a  general  law  was  passed  for  the  incor- 
poration of  water  companies,  which  referred 
to  the  provisions  of  the  Act  of  1858,  and  of  the 
amendatory  Actof  1866;  and  declared  that  they 
should  apply  to  all  corporations,aIready  formed 
or  that  might  afterwards  be  formed  under  taid 
Acta,  for  the  purpose  of  supplying  any  and 
county,  or  any  cities  or  towns,  In  the  State,  or 
the  inhabitants  thereof,  with  pure,  fresh  water. 
On  the  following  day,  April  28,  1858,  anothn 
Act  was  passed,  which  authorized  George  H. 
Ensign  and  other  ownen  of  the  Spring  Valley 
Water  Works  to  lay  down  water  pipes  in  the 
public  streets  of  the  City  and  County  of  San 
Francisco  On  tbe  19th  of  June,  1858,  the 
plaintifE  ms  oimnlzed  as  a  Corporation,  refer- 
ring in  its  certificate  to  these  last  two  Acts;  but 
as  the  special  Act  relating  to  Ensign  and  othen 
was  subsequently  declared  unconaUtutional  by 
the  Supreme  Court  of  the  Stete,  the  incorpo- 
ration of  the  plaintiff  rests  upon  the  Act  of  April 
22d,  1858,  or  rather  upon  the  Acts  of  1858  and 
of  ie55,to  which itrefers.  This  Actof  1858gave 
the  Corporation  thus  formed  the  right  to  pur- 
chase or  to  appropriate  and  take  possession  of, 
and  use  and  hold  all  such  lands  and  waters  as 
might  be  required  fw  tbe  purposesitf  the  Com- 
pany, apon  making  compensation  therefor ; 
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irlth  a  ptotIbo,  bowerer,  that  all  leservoln, 
Guab.  ditches,  pipes,  aqueducts  and  oondoits 
ooiutmcted  by  die  CorporatioD,  should  be  used 
•sdusiTely  for  the  puxpose  of  suppling  the 
dty  and  county  and  the  Inhabitants  thereof 
with  pure,  fresh  water. 

Having  provided  for  the  incorporation  of  the 
Oompany.  the  Act  of  1858  proceeded  to  pre- 
scribe the  terms  upon  which  water  should  be 
supplied  to  the  dty  and  coun^  and  to  their  In- 
haoitant8,and  the  compensation  which  the  Com- 
pany shonld  receiTe  therefor.  It  declared  that 
the  Companr  should  furnish  piire,  fresh  water 
to  the  inhabitants  for  family  use8,so  long  as  the 
supplT  permitted,  at  reasonable  rates  and  with- 
out dutlnction  of  persons,  upon  proper  demand 
therefor,  and  should  furnish  water,  to  the  ez- 
tmt  of  its  means,  to  the  dty  and  county,  in  case 
of  fire  or  other  great  necesdty,  free  of  charge. 
The  Act  further  declared  that  the  rates  to  oe 
charged  for  water  should  be  determined  by  a 
board  of  commissioners,  to  be  selected  as  fol- 
lows: two  by  the  city  and  county  authorities 
and  two  by  the  Water  Company  :  and  In  case 
rasftl  ^  could  not  agree  to  the  valuation,  then, 
L09VJ  fjj^  ^j^^  ^  f^^^  should  choose  a  fifth  per- 
■on,  and  he  should  become  a  member  of  the 
board;  and  If  the  four  commissioners  could  not 
ifree  upon  a  fifth.thcn  thesberiff  of  the  county 
should  appoint  bim;  and  that  the  decision  of  a 
majority  of  the  board  should  determine  the  rates 
to  be  charged  for  water  for  one  year,  and  until 
new  rates  should  be  established.  The  Act  ulso 
declared  that  the  Board  of  Supervisors  might 
prescribe  such  other  proper  rules  relating  to  the 
ddlTeiy  of  water,  not  inconsistent  witlitiie  Act 
and  the  laws  and  Constitution  of  the  State;  and 
that  the  Corporation  should  have  the  right,aub- 
ject  to  the  reasonable  direction  of  the  city  au- 
thorities as  to  the  mode  and  manner  of  exercising 
it.  to  use  so  much  of  the  streets,  ways  and  alleys 
of  the  dty  and  county  or  of  the  public  road 
tberdtt,  as  might  be  necessary  for  laying  its 
pipes  for  conducting  water  into  tiie  dty  or  coun- 
ty or  through  any  port  thereof. 

The  (»rtmcate  of  incorporation  of  the  plaint- 
iff declared  that  the  objects  for  which  the  Com- 
pany was  formed,  were,  to  introduce  pure,! resh 
water  into  the  City  and  County  of  San  Francis- 
co and  Into  any  |Mirt  thereof,  from  any  pointer 
place,  for  the  purpose  of  supplying  the  inliab- 
uants  of  the  dty  and  county  with  the  same ; 
and  to  do  and  tTKQSact  all  Btu:h  busineas  rdating 
thereto  as  mi^t  be  necessuy  and  proper,  not 
Inconsistent  with  the  laws  vul  Constitution  of 
the  State. 

The  necessary  supply  of  water  could  not  be 
obtained  from  any  natural  streams  or  lakes  on 
the  peninsula,  upon  the  upper  end  of  which  the 
dty  and  county  are  situated.  A  small  lake  near 
the  dty  furnished  an  insuffldent  supply  and  of 
Inferior  quality.  The  Company,  therefore.soon 
after  its  fncorporaUon,  undertook  to  collect  the 
required  quantity  in  artificial  reservoirs,  as  it 
descended  in  rain  from  the  heavens. 

At  a  distance  of  about  twenty  miles  from  the 
dty,  there  is  a  natural  ravine  lying  between  the 
mountains  near  the  ocean  and  the  hills  border- 
ing the  Bay  of  San  Francisco.  The  Company 
acquired  the  lands  within  this  ravine  and  on  its 
sidea,  amounting,  as  represented  by  counsel,  to 
dghtem  thousand  acres,  and  erected  in  it  heavy 
waulf  at  long  distances  apart,  thus  making  great 


reservoirs,  into  which  the  water  was  collected 
until  lakes  were  formed  extouling  several  mllea 
in  length.  With  aqueducts,  pipes  and  other  [36 
conduits,  the  water  thus  collected  was  carried 
to  the  dty  and  distributed  In  mains.  It  Is  said 
that  the  cost  of  these  woriLS  to  the  Company 
amounted  to  nearlv  $15,000,000.  Before  the& 
construction  and  tne  introduction  of  this  water, 
the  inhabitants  of  the  dty  were  poorly  and  in- 
adequately supplied.  With  tiie  completion  of 
the  works  of  tne  plaintiff  all  this  was  changed. 
Water  was  fumisned  to  all  persons  calling  for 
it  at  their  houses,  and  if  de&ed  In  every  room; 
and  to  the  city  in  abundance  for  all  its  needs. 

The  Law  of  1868,  as  stated,  required  the  Cor> 
poration  to  furnish  water,  to  the  extent  of  its 
means,  to  the  dty  and  county,  in  case  of  fire  or 
other  great  necesdty,  free  of  Cham.  This  pro- 
vision nas  been  consUued  1^  the  wpreme  Court 
of  the  State  to  require  the  Company  also  to  fur- 
nish, without  charge,  water  to  sprinkle  the 
streets  of  the  dty,  to  fiush  its  sewers  and  to  ii^ 
rigate  Its  public  squares  and  parks.  Its  effect 
will  be  only  partially  appredated  by  those  who 
judge  merety  from  the  uze  of  the  dty,  and  the  - 
fact  that  the  residences  are  chiefly  constructed 
of  wood.  There  are  other  uses  for  a  much 
larger  supply  of  water.  The  dty  is  situated  at 
the  upper  end  of  a  peninsula  whose  width  la 
only  alittleover  sixmites.  Theland  thcrecon- 
sists  priDcipally  of  a  succession  of  sand  hills, 
and  the  daily  breezes  of  the  ocean  keep  the  sand 
in  almost  constant  motion.except  where  vegeta- 
tion has  fixed  its  roots.  For  this  vegetation, 
water  is  essential.  With  It,  every  plaiit  will 
thrive,  even  in  the  sand,  aiui  shniha  and  trees 
will  grow  in  great  luxuriance.  Theabeenceof 
water  from  them  for  even  a  few  months  will 
cause  the  plants  and  shrubs  to  droop, wither  and 
porisli.  The  public  squares  of  the  city  are  nu- 
merous; and  the  park,  termed  the  Golden  Qate 
Park,  because  it  is  near  the  entrance  of  the  bey 
which  is  termed  the  "Golden  Gate,"  ooven 
more  than  a  mile  square  (tf  these  sand  hills.  On 
these  squares  and  this  park,  the  constant  use  of 
water  from  the  reservoirs  of  the  plaintiff  is  nec- 
essary to  keep  the  grasses,  plants  and  shrubs 
alive.  Yet  all  water  needed  for  these  purposes 
is,  by  the  law  In  question,  to  be  furnished  with- 
out charge.  That  was  one  of  the  burdens  im- 
posed  upon  the  plaintiff,  in  addition  to  the  re- 
qulrement  that  its  costly  works,  oondatLng  of 
aqueducts  extending  nearly  thirty  miles  out  of 
the  dty  and  mains  within  it,exceeding  one  hun- 
dred miles,  should  be  used  excIuslTuy  for  the 
purpose  of  supplying  the  city  and  county  with 
water.  The  reasonable  rates  allowed  for  the 
water  furnished  to  the  lohabltants  of  the  dty 
and  county  constituted  the  only  compensation 
of  the  Company  for  the  oiormous  outlay  to 
which  It  was  necessarily  lubjected,  and  for  all 
the  benefits  it  undertook  to  confer.  The  law  in 
declaring  that  a  company  formed  under  it 
should  supply  water  to  the  dty  and  county  in 
cases  of  great  necessity  free  of  charge,  and  to 
their  inhabitants  on  demand  at  reasonable  rates, 
in  effect  declared  that  the  Company  complying 
witii  such  terms  should  recdve  tliose  rates  for 
water  thus  supplied  to  the  inhabitants.  When, 
therefore,  the  plaintiff  organized  under  the  law, 
introducol  the  water,  a  contract  was  completed 
between  it  on  the  one  part  and  the  State  on  the 
other,  that  so  long  as  it  existed  and  furnished 
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tlie  water  ai  nqulrodt  ft  should  receive  tlda  com- 
peDsation.  The  provision  for  the  creation  of  an 
nnpartfa^  tribunat  to  deteimlDe  each  year  what 
rates  ahould  be  deemed  reasonable,  was  the  very 
life  of  the  stipulation  for  a  reasonable  compen- 
■adon.  It  would  not  have  done  to  leave  the 
compensation  to  be  fixed  by  the  Company  alone, 
aa  ft  mifl^t  thus  make  its  charges  exorbitant ; 
it  wotila  not  have  done  to  leave  the  rate  to  be 
fixed  by  the  city  auUiorities  alone,as  they  would 
be  constantly  under  a  great  pressure  to  reduce 
the  rates  below  remunerative  prices,  as  Uie  rep- 
resentatives of  the  city,  itself  a  large  consumer 
for  public  buildings,  and  as  representatives  of 
individual  consumers.by  whom  they  were  elect- 
ed and  to  whom  they  were  to  look  for  the  ap- 
proval  of  th^  acts,  and  because  the  iu^vidu- 
als  compoung  those  authorities  would  ijso  be 
conmimers  of  the  water  equally  with  th^  con* 
itituenta.  It  was,  therefore,  provided  that  the 
rates  abouM  be  fixed  by  commissionerB,  to  be 
■elected  as  stated  above. 

It  would  be  difficult  to  conceive  of  a  tribunal, 
fairer  in  its  organization  or  more  likely  to  act 
justly  and  wi^y  for  both  parties  ana  guard 
equally  against  extortion  in  prices  on  the  one 
.  hand  and  their  unjust  taduction  on  the  other. 
WS]  Such  a  tribunal  was  formed  and,  from  time  to 
time,  reasonable  rates  for  water  were  estab- 
lished by  it.   But  in  1879  the  people  of  Califor- 
nia formed  a  new  Constitution,  which  declared 
that  the  use  of  all  water  then  appropriated,  or 
that  might  thereafter  be  appropriated,  for  sale, 
rental  or  distributi<m,  was  a  public  uae  ai^  tuth 
ject  to  the  regulation  and  control  of  the  State 
lathe  manner  to  be  prescribed  by  law;  thatthe 
mtei  or  compensation  to  be  collected  by  any  per- 
son, company  or  corporation  for  the  use  of  wa- 
ter supplied  to  any  city  and  county,  or  to  its  in- 
habitants, should  be  fixed  annually  by  the  board 
of  supervisors  of  the  city  and  county,  or  other 
governing  body  of  the  same,  by  ordinance  or 
otherwise,  in  the  manner  that  other  ordinances 
or  legislative  Acts  or  Resolutions  are  passed 
such  Dody,  and  should  continue  in  force  for  one 
year  and  no  longer;  that  such  Ordinances  or 
Resolutions  should  be  passed  in  the  month  of 
February  of  each  year,  and  take  effect  on  the 
first  day  of  July  thereafter.   And  it  further  de- 
clared that  any  board  or  body  failing  to  pass 
the  necessary  Ordinances  or  Resolutions  fixing 
water  rates,  when  necessary,  witliin  such  time, 
should  be  subject  to  peremptory  process  to  com- 
pel action  at  the  suit  of  any  puty  interested, 
and  should  be  liable  to  such  further  processes 
and  penalties  as  the  Legislature  might  prescribe; 
and  that  any  person,  company  or  corporation 
collecting  water  rates  in  any  ci^  and  county, 
otherwise  than  as  so  established,  should  forfeit 
its  franchises  and  water  works  to  Uie  city  and 
county,  where  the  same  are  collected,  for  pub- 
lic use."  Art.  XIV.,  sec.  1. 

In  July,  1878,  a  vacancy  occurred  In  the 
board  of  commissioners,  which  the  city  authori- 
ties, after  the  adoption  of  the  new  Constitution, 
refused  to  fill,  contending  that,  under  its  pro- 
visions,  they  were  authorized  to  fix  the  water 
ntes.  The  present  proceeding  was  to  compel 
them  to  proceed  and  complete  the  board;  and 
the  question  is,  whether  that  Constitution,  in 
Testing  the  entire  power  in  the  Board  of  Super- 
Tisors— the  goTeminc  authority  of  the  City  and 
County  of  Sin  Fraodsco— impairs  the  contract 
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between  the  State  and  the  Company,  within  the 

Erohibition  of  the  Federal  Constitution.  There 
I  no  question  of  the  continuance  of  a  virtual  [353 
monopoly  in  water,  as  supposed  by  the  court. 
There  is  nothing  relating  to  a  monopoly  in  the 
case.  Any  five  or  more  persons  in  Cfuifomia 
can,  at  any  time,  form  themselves  into  a  corpo- 
ration to  bring  water  into  the  City  and  County 
of  San  Francisco  on  the  same  terms  with  the 
plaintiff;  and  such  new  corporation  can,  in  the 
same  way,  form  reservoirs  in  the  ravines  in  the 
hills  and  collect  water  for  sale,  or  bring  water 
from  the  mountain  lakes.  Until  witliin  a  few 
years,  any  three  or  more  persons  could  form 
such  a  corporation.  The  statement  that  the 
plaintiff  has  a  monopwly  of  any  kind,  in  water^ 
and  desires  to  secure  forever  certain  charges, 
most  therefore  be  taken  as  one  inadvertently 
made,  without  due  conBideraU(m  <^  the  fa&t^ 
The  only  contention  in  the  case  is,  whether  the 
clause  of  the  new  Constitution  abrogating  the 
stipulation  for  reasonable  rates  to  be  estabuahed 
by  a  commission  created  as  mentioned,  is  a  viUd 
exercise  of  power  by  the  State. 

That  the  provision  of  the  Law  of  1858,  mak- 
ing tliat  stipulation,  was  a  part  of  the  contract 
between  the  State  and  the  Company,  is  not  de- 
nied by  the  court;  nor  is  It  denied  that  tt  was 
also  a  part  of  the  contract  ttiatthe  "  reasonable 
rates  "  should  be  determined  by  the  commission- 
ers designated.  But  the  position  taken,  if  I  un- 
derstand it,  is,  that  the  provision  for  their  ap- 
pointment is  only  tliat  the  rates  shall  be  estab- 
Ushed  by  an  impartial  tribunal,  not  necessarily 
by  one  created  as  there  presoribed;  and  that 
the  State  has  a  right  to  determine  what  tribunal 
shall  be  deemed  an  impartial  one,  and,  by  the 
14th  article  of  the  new  Constitution, has  done  so 
and  made  the  Board  of  Supervisors  that  tribu- 
nal; and  that  this  action  was  within  the  power 
reserved  by  the  original  Act  of  incorporation. 

Of  course  this  view  destroys  all  the  substance 
and  Talue  of  the  stipulation  for  reasonable  rates 
and  renders  it  utterly  delusive.  The  very  ob- 
ject  of  the  creation  of  the  tribunal  designated 
in  the  Law  of  1868  was  to  take  the  establish- 
ment of  the  rates  from  the  city  authorities,  who, 
it  was  believed  then,  as  it  is  known  now,  would 
be  Influencol  and  controlled  by  their  relatiMi 
as  representatives  of  the  consumers  by  whom 
they  are  elected,  as  well  as  by  the  fact  that  the 
individual  members  compomng  those  authori-  [364 
Ues  would  be  themselves  consumers.  Admit- 
ting for  the  argument  that  the  meaning  of  the 
provision  is  only  that  the  Company  shall  have 
an  impartial  tribunal,  and  not  necessarily  the 
one  created  as  designated,  it  seems  to  me  to  be 
plain  Uiat  audi  new  tribunal  cannot  consist  of 
the  ci^  authorities,  against  whose  exclusive 
control  the  original  contract  expressly  stipulat- 
ed.  Placing  the  regulation  of  rates  with  them 
is  not  fumisliing  another  tribunal  equally  im- 
partial with  the  one  mentioned.  From  the  very 
nature  of  its  creation  and  its  relation  to  othere, 
the  Board  of  Supervisors,  an  elective  bodv,  can- 
not be  impartial.  No  tribunal,  however  honor- 
able and  high  the  character  of  the  persons  cent- 
posing  it  may  be,  is  or  can  be,  in  a  legal  sens^ 
impartitJ,  when  they  are  individually  interest- 
ed, and  the  tribunal  Itself,  in  its  representative 
character  is  interested  in  the  determination  to 
be  made. 

It  need  hazdfy  be  said  that  it  Is  an  elemoitary 
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principle  of  oatural  Justice  that  no  man  shall 
dt  In  judgment  where  he  U  interested,  no  mat- 
ter how  unimpeachable  hia  personal  ut^crity. 
The  principle  is  not  limited  to  cases  arising  In 
the  ordinary  courts  of  law  in  the  regular  admin- 
istration  of  jusUce,but  extends  toalT cases  where 
a  tribunal  of  any  Und  is  eslablialied  to  decide 
upon  the  rights  of  different  parties. 

In  Cfitv  of  London  r.  Wood,  12  Mod.,  667.  it 
wu  held  by  the  King's  Bench  that  an  action  in 
the  names  of  the  mayor  and  commonalty  of 
London  could  not  be  brought  before  the  court 
held  by  the  mayor  and  aldermen;for,  said  C/iirf 
Juitiea  Holt,  "  It  is  against  all  laws  that  the 
same  person  should  be  party  and  judge  !n  the 
same  cause ; "  and  to  the  objection  uiat  the  Lord 
Hayor,  as  the  head  of  the  corporation,  acted  in 
bis  political  capad^  and  judged  in  h^  natural 
capacity,  he  answered:  "It  u  true  be  acts  In 
different  caMcities,  yet  the  person  is  the  same, 
and  the  difference  in  the  capacities  in  which 
he  acts  does  not  make  a  difference "  which 
would  remove  the  disqualification. 

The  true  doctrine  on  this  subject  is  stated 
with  great  clearness  by  the  Supreme  Court  of 
Uassachusetts  in  the  recent  case  of  S(Ul  t. 
l%M9r,  106  Mass.,  221,  where  it  was  held  that 
the  Judge  of  probate  was  disqualified  by  per- 
805]  soniu  interest  to  appoint  his  wue's  brother  ad- 
minlBtrator  of  the  estate  of  a  deceased  person 
C^whichherfather  was  principal  creditor.  Re- 
ferring to  the  provision  of  article  29  of  the  Dec- 
laration of  Rights  of  that  State,  "  That  it  is  the 
tlAt  of  every  citizen  to  be  tried  by  judges  as 
mr,  impartial  and  independent  as  ttie  lot  of 
humanity  mil  admit," the  court  said:  "The 
provision  rests  upon  a  principle  so  obviously 
just  and  so  necessary  for  the  protection  of  the 
citizen  against  injustice  that  no  argument  is 
necessary  to  sustain  it,  but  it  must  be  accepted 
as  an  elementary  truth.  The  impartiality  which 
it  requires  incapacitates  one  to  act  as  judge  in 
a  matter  In  which  he  has  any  pecuniary  fnter< 
«it,  or  in  which  his  near  relative  or  connec- 
tion is  one  of  the  parties.  It  applies  to  civil  as 
well  as  criminal  causes,  and  not  only  to  judges 
of  courts  of  common  law  and  equity  and  pro- 
tntc,  but  to  special  tribunals  and  to  pertona  au- 
ikoi-ized  on  a  apeeial  oeeation  to  decide  between 
paHU*  in  respect  to  their  rightt."  And,  after 
referring  to  several  decisions  where  the  princi- 
^  had  oecn  applied,  the  court  said:  "  These 
decisions  show  that  the  pToWsion  Is  to  have  no 
technical  or  strict  construction,  but  Is  to  be 
broadly  applied  to  all  classes  of  cases  where  one 
is  appointed  to  decide  the  rights  of  his  feilow- 
oltizens." 

1  admit  that  the  Interest  which  will  disqu^- 
Ify  a  special  tribunal  from  acting  In  a  matter 
■ftectlog  conflicting  rights  of  parties  must  be  a 
direct  pecuniary  interest  dther  In  its  members 
or  in  ufl  persons  represented  by  it,  which  may 
be  increased  or  diminished  by  the  determina- 
tion reached.  Such  is  the  precise  condition  of 
the  Board  of  Snpervisors  of  the  City  and  Coun- 
ty of  San  Francisco  with  respect  to  the  prices  to 
be  paid  for  the  water  furnished  by  the  plaintiff, 
Tlie  oonsumen  of  the  water  omstitate,  with 
few  exceptions  where  a  well  may  have  been 
nmk,  the  entire  people  of  that  district,  Includ- 
ing the  Supervisors  themselves,  and  they  are  all 
tb«refore.  directly  interested  to  reduce  its  price. 
If  the  Board  were  to  seek  to  aoqulre  land 


whereon  to  open  a  new  street  or  to  erect  pub- 
lic buildings,  no  one  would  pretend  that  the 
compensation,  which  it  would  be  necessary  to 
make  to  the  owner,  could  be  fixed  by  the 
Board  or  by  appraisers  whom  It  should  wpoint.  [366 
It  would  be  on  that  subject  an  Interested  party 
and,  therefore,  on  the  principle  already  stated, 
could  not  act  ia  the  matter  where  tiie  rights  of 
oUiers  were  concerned. 

The  Supreme  Court  of  Wisconsin  held  a  pro- 
vision of  law  void  which  authorized  the  com- 
mon council  of  a  municipal  corpcuration  to  ap- 
point jurors  to  assess  damages  to  the  owner  of 
property  taken  for  public  uses  of  the  city,  in 
the  place  of  others  previously  appointed  for 
that  purpose  by  a  judge  of  the  circuit  or  coun- 
ty court,  but  who  had  neglected  or  refused  to 
serve.  "  A  majori^,"  said  the  court,  "oreven 
all  of  the  jurors  selected  to  establish  the  neces- 
sity of  taking  the  property,  may  refuse  to  act 
in  fixing  the  amount  of  damages,  in  which  case 
the  common  council,  one  of  the  parties  ezjxirfe, 
may  appoint  a  jury  which  shall  determine  the 
amount  of  damages  the  city  must  pay.  It  Is 
impossible  to  comment  in  a  jnoper  manner 
upon  such  a  provision  which  confounds  all  our 
notions  of  fairness,  justice  and  right."  Lum*- 
dm  V.  MiluiaukM,  8  Wis.,  485, 

If,  Instead  of  land  the  Board  should  desire  to 
acquire  personal  property  (fuel  for  the  public 
buildings  of  the  city,  paving  material  for  its 
streets,  engines  for  its  fire  department,  or  any 
oUier  property  for  its  needs)  no  one  would  pre- 
tend, independently  of  any  law  on  the  subject, 
that  there  would  be  any  justice  or  fairness  In 
allowing  that  body  alone  to  determine  the  price 
to  be  paid. 

There  will  always  be,  as  I  have  said,  a  great 
pressure  upon  the  Board,  by  the  people  electing 
it,  to  regulate  the  price  of  the  water  iu  their  In- 
terest, without  regard  to  that  of  the  Company. 
The  influence  thus  exerted,  to  warp  the  judg- 
ment of  the  members  and  chuge  toe  character 
of  the  body  from  that  of  an  impartial  tribunal 
to  one  acting  In  the  Interest  of  Its  constitu- 
ents, every  practical  man  dealing  with  the  Cor- 
poration would  appreciate  and  act  upon.  All 
the  influences  usually  brought  to  bear  at  elec- 
tions to  secure  the  choice  of  those  who  will 
carry  out  Uie  wishes  of  the  voters,  we  should 
expect  to  see  applied  to  secure  the  election  of 
candidates  thus  empowered  to  fix  the  price  of 
the  artide  which  the  voters  duly  consume.  [307 
And  what  we  might  thus  expect  has  occurred 
at  every  election  since  the  new  Constitution 
went  into  effect.  A  suit  was  recently  brought 
by  the  plaintiff  In  the  Circuit  Court  of  the 
tfnited  States  for  the  District  of  California 
against  the  Mayor  and  Supervisors  of  San  Fran- 
cisco to  enjoin  the  passage  of  an  Ordinance, 
then  proposed,  to  fix  the  price  of  its  water  un- 
der this  new  Constitution.  Among  other  rea- 
sons urged  upon  the  consideration  of  the  court 
was  the  fact  that  the  mayor  and  supervisors, 
before  the  dection,  bad  pledged  themselves  to 
make  a  material  rcHluction  in  the'  rates  which, 
if  carried  out,  the  Company  contended  would 
be  destructive  of  Its  interests.  The  fact  that 
such  pledges  were  made  was  not  controvoled, 
but  the  court  answered  that "  If  it  be  competent 
at  all,  under  the  provision  in  question,  for  the 
people  of  San  Francisco  through  thdr  repre- 
soDtattves  in  the  Board  (tf  SiqwrvlBors  to  pass 
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tbe  proposed  ordinance,  it  is  difBcult  to  per- 
ceive why,  In  looking  around  for  agents  or 
fepreaentativH  to  cany  out  their  will,  it  Is  un< 
Uwfnl  to  ask  la  advance  whether  those  seeking 
to  represent  them  will  obey  their  commaiid  in 
these  particulars,  or  to  require  a  pledge  to  that 
effect  before  oonunltting  tbe  trust  to  tbem." 
And  In  the  same  case,  the  court  referred  to  the 
clause  In  the  new  Constitution  declaring  that 
any  coiporatlon  collecting  water  rates  in  any 
city  and  county  otherwise  than  as  establlehed 
by  the  board  of  supervisors  of  the  district, 
should  forfeit  its  franchises  and  waterworks  to 
the  dtv  and  county  for  the  use  of  the  public, 
and  said:  "  It  would  seem  to  be  only  necessary 
to  make  this  brief  statement  of  the  case  to  en- 
aUe  one  of  ordinary  intelligence.endowedwith 
a  reasonable  ahare  of  mond  sense,  to  perceive 
the  monstrous  injustice  of  thus  placing  the 
la^  investments  of  complainant,  made  under 
the  stimulus  of  the  inducement  held  out  by  the 
Act  of  1858,  at  the  absolute  mercy  of  an  irre- 
sponsible public  sentiment,  or  of  public  cupid- 
ity. This  last  provision  would  seem  to  offer  a 
large  premium  for  the  perpetration  of  a  wrong — 
a  large  inducement  to  the  purchaser  (the  con- 
sumer) to  fix  the  price  at  unremunerative  rates, 
IHg]  in  order  to  secure  the  large  property  by  for- 
feiture and  conflscatIon,or  to  so  lar^ly  diminish 
its  value  as  to  force  a  sale  to  the  city  at  a  price 
far  below  its  real  value.  It  was  alleged  in  the 
argument,  and  not  denied,  to  be  a  matter  of 
puDlic  history  and  public  notorleU^,  of  which 
we  are  authorized  to  take  notice,  that  such  de- 
signs  have  been  openly  and  publicly  avowed 
and  advocated  by  public  speakers." 

It  is  difficult  to  understand  how  any  just  man, 
caref  ullv  considering  what  has  been  uius  stated, 
can  hola  tbat  the  Board  constitutes  an  impar- 
tial tribunal  such  as  the  Law  of  1858  assured 
the  plaintiff,  as  an  inducement  for  its  large  ex- 
penditures, it  should  always  have  to  determine 
what  rates  are  reasonable.  The  great  wrong 
and  injustice  done  to  the  plaintiff,  by  subjecting 
the  determination  of  the  rates  it  shall  receive 
for  its  property  to  the  judgment  of  a  tribunal 
thus  deeply  interested  against  it,  and  impelled 
to  reduce  tbem  by  an  exacting  and  constantly 
pressing  constituency,  are  declared  by  the  court 
to  be  justified  by  the  law  and  Constitution  of  the 
State,  and  in  no  way  forbidden  by  the  contract 
clause  of  the  Federal  Constitution  which  was 
deigned  to  Insure  the  observance  of  good  faith 
In  the  stipulation  of  parties  againststate  action. 
Authority  to  interfere  with  and  destroy  the  con- 
tract rights  of  the  plaintiff  la  claimed,  as  already 
stated,  under  tbe  power  reserved  to  the  State 
by  its  Constitution,  in  force  at  the  time,  to  idter 
or  repeal  tbe  law  pursuant  to  which  the  plaint- 
iff was  incorporated.  Such  authority  Is  also 
asserted  from  the  public  Interest  which  the  State 
is  alleged  to  have  acquired  in  the  use  of  the 
water  furnished  by  tbe  plaintiff. 

Upon  each  of  these  grounds  I  have  a  few 
words  to  say.  The  clause  of  tbe  State  Consti- 
tution referred  to  la  the  first  of  tbem  is  in  these 
words:  "Corporations  may  be  formed  under 
general  laws  but  shall  not  be  created  by  special 
Act,  except  for  municipal  purposes.  All  gen- 
eral laws  and  special  Acts  passed  pursuant  to 
ibis  section  may  be  altered  from  time  to  time 
or  repealed." 

It  Is  contended  that  ttw  right  thua  reserved 
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to  alter  or  repeal  the  general  law,  under  which 
the  plaintiff  waa  incorporated,  aothorized  the  1369. 
State  to  enrcise  greater  control  over  the  husl* 
ness  and  property  of  the  Company  than  It  could 
have  exercised  over  like  btisiness  and  proper^ 
of  natural  persons;  that  as  the  rcpeu  of  the 
general  law  would  put  an  end  to  the  Corpora- 
tion, the  State  could  prescribe  the  conditions 
of  its  continued  existence  and,  therefore,  could 
legitimately  impose  any  restrictions  and  limita- 
tions, however  burdensome,  upon  the  subse- 
quent possession  and  use  of  Its  property,  and 
require  the  Corporation  to  comply  with  them. 
Indeed,  there  seems  to  be  an  impression  in  the 
minds  of  counsel  and,  from  the  language  not 
infrequently  used  by  some  judges,  in  their  minds 
also,  tbat  the  reservation  in  diartera  of  corpo- 
rations and  In  laws  authorizing  the  formatioD 
of  corporations,  of  a  power  to  alter  or  repeal 
such  chartera  or  laws,  operates  as  a  gift  to  the 
State  and  to  the  Legislature  of  uncontrolled  au- 
thority over  the  business  and  property  of  the 
corporations.  And  yet  no  doctrine  is  more  un- 
founded inprinciple  or  less  supported  by_  au- 
thority. When  carried  out  in  practice,  it  Is 
utterly  destructive  of  all  rights  of  property  of 
corrxwate  bodies.  Those  wfio  entertain  it  over- 
look the  occasion  which  led  to  the  adoption  oi 
the  clause  containing  the  reeervatlon,  and  the 
object  it  was  designed  to  accomplish. 

When  this  court.  In  the  J>artmouth  CoUegs 
OoM,  decided  that  the  charter  of  a  private  cor- 
poration waa  a  contract  between  the  State'and 
the  corporators  and,  therefore,  within  the  pro- 
tection of  the  inhibition  of  the  Federal  Consti- 
tution against  impairment  of  contracts  by  state 
legislation.  It  was  suggested  by  Judge  Story, 
who  concurred  in  the  decision,  that  this  unal- 
terable and  Irrepealable  character  of  the  con- 
tract might  be  avoided  by  a  reservation  of  pow- 
er in  the  original  charter.  '  'In  my  judgment," 
he  said,  "it  is  perfectly  clear  that  any  Act  of 
a  Lejddature  which  takes  away  any  powers  or 
franoiises  vested  by  its  charier  in  a  private  cor- 
poration or  Its  corporate  officers,  or  wblch  re- 
strains or  controls  the  legitimate  exercise  of 
them,  or  transfers  them  to  other  persons  with- 
out its  assent,  la  a  violation  of  the  obligation  of 
that  charter.  If  tbe  Legislature  mean  to  claim 
such  an  authority,  it  must  be  reserved  In  the 
grant  The  charter  of  Dartmouth  College  con- 
tains no  such  reservation,  and  I  am,  therefore.  [3701 
bound  to  declare  tbat  the  Acts  of  the  Legisla- 
ture of  New  Hampshire  now  in  question  do  im- 
pair the  obligation  of  that  charter,  and  ore  con< 
sequently  unconstitutional  and  void."4  Wheat., 
713.  In  another  part  of  his  opinion  he  refers 
to  an  early  decision  of  the  Supreme  Court  of 
Massachusetts,  which  had  declared  that  the 
rights  legally  vested  in  a  corporation  could  not 
be  controUed  or  destroyed  by  a  subsequent  stat- 
ute, "un^apottwr/orthatpurposebereserved 
to  the  LegMature  in  the  Act  of  incorporaiion." 
4.  Wheat.,  708. 

When  the  general  character  of  the  decision 
in  the  Darimout/t  ChOege  Gate  became  known, 
tbe  States  acted  very  generally  upon  the  sug* 
gestion  of  Judge  Story,  and  few  charters  were 
subsequenUy  granted  without  a  clause  reservtng 
to  the  Legislature  the  power  to  alter  or  repeal 
tbem.  In  some  instances,  a  general  law  was  en- 
acted, declaring  that  all  corporations  subao- 
qnently  created  ahonld  be  subject  to  tide  re- 
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nrred  power;  and  in  some  casos,  where  a  new 
Onutitutlon  mu  adopted  hj  a  State,  a  dause 
of  similar  import  was  inserted.  The  object  of 
the  reservation,  In  whatever  form  expressed, 
was  to  preserve  to  the  State  control  over  the 
ooroorate  franchises,  rights  and  privileges 
which,  in  her  sovereign  or  legislative  capacity, 
ahe  had  called  into  existence;  in  other  vrords, 
to  enable  her  to  annul  or  modify  that  which  she 
bad  created.  It  was  not  its  object  to  interfere 
with  contracts  which  the  corporation,  when 
once  created,  mi{^t  make,  ntxr  with  the  piop- 
•rty  which  it  might  acquire. 

Such  is  the  purport  of  our  language  in  Tbm- 
Unxm  V.  Jeanip,  16  Wall. 468  [£@  U.  S.,XXI, 
SOS],  where  we  stated  the  object  of  the  reserva- 
tion to  be '  'To  prevent  a  grant  otoorwfoltt  riahU 
and  vrivUtfm  In  a  form  which  will  preclade 
le^utlva  Interference  with  thdr  exercise,  if 
the  public  interest  should,  at  any  time,  require 
such  Interference;"  and  that  "The  reservation 
affects  the  entire  relation  between  the  State  and 
the  corporation,  and  places  under  legislative 
control  all  rights,  privileges  and  immunities 
derived,  by  iU  charter,  direetlj/fivm  the  State." 
871]  lnS.R.Co.v.  Maine,  96  U.  8,.  610  [XXTV.. 
840],  where  a  law  containing  a  similar  reserva- 
tion was  under  consideration,  we  e^rcssed  sub- 
■tantially  the  same  thing;  that,  by  tiie  reserva- 
ticm,  the  State  retains  the  power  to  alter  the  Act 
of  Incorporation  in  all  particulars  constituting 
the  grant  to  it  of  "corporate  rxghtt,  privilegei  and 
^munitiea;"  and  that  "the  existence  of  the  cor- 
poratioD  and  its  franchises  and  Immunities  de- 
rived directly  from  the  State,"  are  thus  kept 
under  hercontrol,adding,however,  "that rights 
and  interests  acquired  by  the  company,  not  con- 
BtituUng  a  part  of  the  contractof  incorporation, 
stand  upon  a  different  footing." 

As  thus  seen,  the  reservation  applies  only  to 
the  contract  of  incorporation,  to  the  corporate 
existence,  franchises  and  privileges  granted  by 
the  State.   With  respect  to  everything  else.  It 

gives  no  power  that  the  State  would  not  have 
ad  without  it.  Necessarily  it  cannot  apply  to 
that  which  the  State  never  possessed  or  created 
and,  therefore,  could  not  grant.  It  leaves  the 
Coriwration,  its  business  and  property,  exactly 
where  they  would  have  been,  baa  the  Supreme 
Court  held,  in  the  Dartmouth  CoUege  Gate,  that 
charters  are  not  contracts  within  the  constitu- 
tkmal  prohibitton  against  legislatlTe  impair- 
ment. It  accompliahed  nothing  more;  and  any 
doctrine  going  beyond  this  would  be  subverdve 
of  the  security  by  which  the  property  of  corpo- 
rations is  held,  and  in  the  end  would  destroy 
tibe  security  of  all  private  rights.  Behind  the 
artificial  body  created  by  the  Legislature  stand 
the  corporators,  natural  persons,  who  have 
united  tbeir  means  to  accomplish  an  object  be- 
y<md  their  individual  resources,  and  who  are  as 
much  entitled, under  the  guaranties  of  the  Con- 
Mltution,  tobe  secured  in  the  possession  and  use 
at  tbeir  property  thus  held  as  before  they  had 
associate  themselves  together.  Whatever  pow- 
er the  State  may  possess  over  corporations  in 
tbeir  creation  or  in  passing  or  amending  the 
laws  under  which  th«y  are  formed  and  altered, 
It  cannot  withdraw  them  from  tlie  guaranties 
of  the  Federal  Constitution.  As  I  said  on  an- 
other occasion:  "  The  State  cannot  impose  the 
oondition  that  the  corporation  shall  not  resort 
to  the  couzta  vX.  law  for  the  redxea  of  injuries 
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or  the  protection  of  Its  property  (or  when  in 
court,  that  it  shall  be  subjected  to  different  nilM 
of  evidence  and  may  be  required  to  prove  by  two 
wftnesses  what  Indlviduala  may  establldi  hj 
one):  that  It  shall  make  no  complaint  if  its 
ffoods  are  plundered  and  its  premises  luTaded; 
that  It  shall  ask  no  indemnity  if  its  lands  be 
seized  for  public  use  or  be  taken  without  due 
process  of  law,  or  that  it  shall  submit  without 
objection  to  unequal  and  oppressive  burdens 
arbitrarily  imposed  upon  ft;  that,  in  other 
words,  towards  It  and  Its  property  the  State 
may  exercise  imlimited  and  irresponmble  power. 
Whatever  the  State  may  do  even  with  the  crea- 
tions of  its  own  will,  It  must  do  In  subordina- 
tion to  the  inhibitions  of  the  Federal  Constitu- 
tion. It  may  confer,  by  its  general  laws,  upon 
corporations  certain  capacities  of  diring  busi- 
ness and  <A  having  perpetual  sucoesslfm  in  Ibi 
members.  It  may  make  Its  grant  In  these  re- 
spects revocable  at  pleasure;  it  may  make  it 
subject  It  to  modifications;  it  may  Impdse  con- 
ditions upon  Its  use  and  reserve  the  right  to 
change  these  at  will.  But  whatever  property 
the  corporation  acquires  in  the  exercise  of  the 
c^Mcities  conferred,  it  holds  under  the  same 
guaxantiH  which  tnotect  the  iwoperty  of  indi- 
viduals from  nml&Uott.  It  cannot  be  taken  tiat 
public  use  wltiaout  compensation;  it  cannot  be 
taken  vritbout  due  process  of  law;  nor  can  it 
be  subjected  to  burdens  different  fonn  ^oaa 
Uid  upon  the  proper^  td  Individuals  under  like 
circumstances." 

In  Defy-oit  v.  Flank  Road  Oct.,  the  Supreme 
Court  of  Michigan,  In  considering  this  subject, 
uses  similar  longusge.  Speaking  by  Mr.  Ju»- 
(tMCooley,  it  said:  "But  for  the  provision 
tbeConstitutioa  of  the  United  States  which  for 
bids  impairing  the  obligation  of  contracts,  the 
power  to  amend  and  repeal  corporate  charters 
would  be  ample  without  being  expressly  re- 
served. The  reservation  of  the  right  leaves  the 
State  where  any  soverign^irould  be,  if  unre- 
strained bv  express  constitutional  limitations 
and  with  the  powers  it  would  then  possess.  It 
might,  therefore,  do  what  it  would  be  admissi- 
ble for  auT  constitutional  govenunent  to  do 
when  not  thus  restrained;  but  it  could  not  do 
what  would  be  inconsistent  with  constitutional 
prindplee.  And  It  cannot  be  necessary  at  this 
day  to  enter  upon  a  discussion  in  denial  of  the 
rinit  of  the  government  to  take  from  either  In- 
dmduala  m  corporations  any  property  which 
they  may  rightf  tuly  have  acquired.  In  the  most 
arbitrary  times  such  an  act  was  recognized  as 
pure  tyranny,  and  it  has  been  forbidden  in  En- 
gland "ever  since  Magna  Charta,  and  in  thia 
countiy  idways.  It  is  immaterial  in  what  way 
the  property  was  lawfully  acquired, whether  by 
labor  in  the  ordinary  vocations  of  life,  by  gift 
or  descent,  or  by  making  profitable  use  odf  a 
franchise  granted  by  the  State,  It  is  enough  that 
it  has  become  private  prcmerty,  and  it  u  then 
protected  by  the  '  law  of  ttieland.' "  48  Mich., 

Applying  these  views  to  the  case  before  us,  it 
will  be  seen  that  the  right  asserted  bv  the  St^ 
with  respect  to  the  proper^  of  the  Spring  Val- 
ley Water  Company,  cannot  be  upheld.  The 
State  gave  to  certain  parties  the  right  to  form 
themselves  Into  that  Corporation  tor  the  pur- 
pose of  conveying  pure  and  fresh  water  to  the 
City  and  County  tit  San  Francisco.  It  did  not 
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gnDt  to  them  tbe  Teserroin     whidi  that  va- 

ter  is  accumulated:  tt  did  not  grant  to  them  the 
aqueducts  by  which  the  water  is  carried  to  the 
dty  and  county;  ft  did  not  grant  to  them  the 
pipes  by  which  the  water  is  distributed  through 
tbe  dty;  U  only  gave  facilities  for  the  convey- 
ance of  the  water  to  the  ci^  ud  for  Its  distri* 
bution.  It  could  not.  tberefore.  under  its  re- 
served  power  over  the  corporation,  appropriate 
these  reservoirs,  aqueducts  and  mains  without 
making  compensation  for  them;  nor  could  it 
divert  them,  except  upon  like  terms,  from  the 
purposes  for  which  they  were  constructed,  to 
tbe  supplying  of  the  dty  and  county  with  salt 
instead  oi  fresh  water,  or  with  gas  or  oil,or  de- 
vote them  to  other  uses. 

The  water  itself  is  the  property  of  the  Com- 
pany. It  was  not  taken  from  a  running  stream; 
nor  from  any  lake;  nor  from  any  source  where 
the  goverument  could  assert  tiiat  it  atone  had 
the  right  to  control  and  use  it.  It  was  collected 
by  tbe  Company  as  It  descended  from  the  heav- 
ens. Whatever  mav  be  thediflercncesof  opin- 
ion as  to  Uie  ownership  of  running  watffi8,orof 
waters  of  navigable  streams,  or  of  lakes,  it  has 
never  been  douoted  that  water  collected  by  indi- 
Tidiial  agency,  from  the  roof  of  one's  hou8e,or 
in  hogsheads,  barrels  or  reservoirs,  as  it  de- 
scends from  the  clouds,  is  as  much  private  prop- 
[974]  crty  as  nnyUiingelse  that  Is  reduced  to  pottses- 
sk>n,  whidi  otherwise  would  be  lost  to  the  uses 
of  man.  Indeed,  it  Isageneralprindpleof  law. 
both  natural  and  positive,  that  where  a  subject, 
animate  or  inanimate,  which  otherwise  could 
not  be  brought  under  the  control  or  use  of  man, 
is  reduced  to  such  control  or  use  by  individual 
labor  a  right  of  property  in  It  is  acquired  by 
Buch  labor.  The  wild  bird  In  the  air  belongs 
to  DO  one,  but  when  the  fowler  brings  It  to  the 
earth  and  takes  it  into  his  possesion  it  Is  his 
property.  He  has  reduced  it  to  his  control 
his  own  labor,  and  the  law  of  nature  and  the 
]ftw  of  society  recognize  his  exclusive  risht  to 
it.  The  pearl  at  the  bottom  of  the  sea  belongs 
to  no  one,  but  the  diver  who  enters  the  wsters 
and  brings  It  to  light  has  property  in  the  gem. 
He  has,  bv  his  own  labor,  reduced  it  to  posses- 
efon,  and  In  all  communities  and  by  alllaw  his 
right  to  it  is  reco^Ized.  So  the  trapperon  the 
plains  and  the  hunter  in  the  north  have  a  prop- 
erty in  the  furs  thev  have  gathoed,  though  the 
animals  from  which  they  were  taken  roamed  at 
large  and  belonged  to  no  one.  They  have  added 
by  their  labor  to  the  uses  of  man  an  ariide  pro- 
moting his  comfort  which,  without  that  Labor, 
woaluhave  been  lost  to  him.  They  have  a  right, 
tbmfora,  to  the  furs,  and  every  eourtinChrist- 
«Ddom  would  maintain  it  So  when  the  flshCT- 
xnan  dn^^s  by  liis  net  fish  from  the  sea,  he  has 
a  property  in  thpm.  of  which  no  one  Is  permit- 
ted to  despoil  him.  It  was  in  conformity  with 
this  principle  tliat  this  court  in  Atehi»on  v.  Fe- 
-tenon,  20  Wall.,512  [87  U.  S.,  XXII.,  416]  in 
apeakineof  the  general  occupation  of  thepub- 
uc  Jonas  made  fi-ee  for  mining,  and  the  rights 
of  the  first  approprintor  d  bnds  containing 
mines,  said  that "  He  who  first  connects  his  own 
labor  with  property  thus  situated,  and  open  to 
general  explontlioo,  does,  in  natural  Justice,  ac- 
•quire  a  better  right  to  ibi  use  and  enjoyment 
wan  others  who  have  not  given  such  labor.  So 
the  miners,  on  the  public  muds  throughout  the 
Padflc  States  and  Territorlei,  their  euMoms, 
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usages  and  r^;ulatIons,  everywhere  recognize 
the  inherent  justice  of  thlB  prindple,  and  the 
principle  itself  was,  at  an  early  day,  reoogoized 
by  le^lation  and  enforced  by  the  courts  of 
those  States  and  Territories." 

When  the  plalnUff  brought  water  to  the  City  [375] 
of  8an  Frandsco.  it  had  a  right  to  sell  the  prop- 
erty at  such  reasonable  vnoea  ai  it  could  ob- 
tain, as  It  might  have  sold  grain  or  fruit  or  coal, 
had  it  brought  those  articles  to  market.  If  the 
State  could  interfere  and  Insist  that  such  rea- 
sonable prices  should  be  determined  by  other 
authority  than  the  Company,  that  authority 
must  also  have  been  other  than  that  of  the  con- 
sumers or  of  their  ^gents.  Of  the  limitations 
upon  the  power  of  the  State  In  this  respect,  In- 
dependenuy  of  its  contract,  and  tor  what  com- 
pensation it  can  compel  theCompai^  to  sell  its 
property,  I  shall  hereafter spnk.  Itusutfident 
at  present  to  say  that  the  power  reserved  over 
the  Act  of  incorporation  gave  the  State  no  con- 
trol over  such  compensation  which  it  did  not 
possess  without  the  reservation.  Its  control 
here  is  limited  by  the  stipulations  of  the  con- 
tract with  the  Company.  The  Legidature  can, 
of  course,  repeal  the  Act  under  which  the  plaint- 
iff was  incorporated  and  thus  put  an  end  to  its 
corporate  existence,  but  so  long  as  the  Corpora- 
tion remains,  the  conbact  remains  with  tul  its 
binding  force. 

The  contract  between  the  State  and  the  cor> 
poratore,  by  which  the  plaintiff  became  a  Cot- 
poration,  Is  not  to  be  confounded  with  tiie  con- 
tract between  the  State  and  the  Corporation 
when  created.  Although  tbe  two  contracts  are 
contained  in  the  same  law,  they  are  to  be  treated 
as  separate  and  distinct  from  each  other  as  if 
they  were  embraced  in  different  statutes.  Fri- 
vate  corporations,  by  the  Constitution  of  Call- 
fomia,  can  be  formed  only  under  general  laws, 
but  aii  that  is  embraced  uy  a  xencral  law  of 
that  character  may  not  neoMsaruy  be  a  part  of 
the  contract  of  incorpOTation  of  parties  forming 
themselves  into  a  corporate  body  under  it  It 
may  refer  to  matters  having  no  relation  to  cor- 
porate bodies,  such  as  rules  of  evidence,  forms 
of  procedure,  or  descent  of  properly ;  and  it 
may  contain  contracts  for  specific  work  bv  the 
corporation  created.  No  greater  le^slative 
control  over  such  matters  would  result  from 
their  association  in  the  same  law  which  author- 
ized the  formation  of  the  corporation,  than  if 
they  were  contained  in  separate  Acts.  U,  for 
example,  the  plaintiff  hod  been  Incorporated  to 
bring  10  tiie  CMty  and  County  of  San  Francisco, 
instead  of  water  from  its  reservoirs,  granite  [376] 
from  its  quarries  and  the  Act  had  provided  that, 
liaving  brought  the  granite,  it  should  sdl  it  to 
individuals  at  a  designated  iHrice  porcubic  foot 
for  {laving  the  sidewalks,  and  to  the  dty  for 
the  construction  of  a  court  room,  or  a  public 
ball,  would  it  be  pretended  that,  by  virtue  of 
its  reserved  power  over  the  Coiporation,  the 
State  could  compel  tbe  sale  and  ddivery  of 
the  granite  at  a  different  priceT  Tbe  natural 
uul  just  answer  would  he  uut  the  contract  witli 
tlu  CorpOTatlon  for  the  purctuue  of  the  granite 
is  a  different  matter  from  the  contract  by  wliicb 
the  corporators  became  a  Corporation;  and 
would  Uie  answer  be  less  just  and  perfect  if  the 
contract  had  stipulated  that  the  price  of  the 
•tone  should  be  fixed  by  a  commission  of  stone 
cutters,  or  parties  f^miHay  with  the  value  ol 
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the  materialt  The  dlffmnt  mode  of  reaching 
the  price  would  work  no  change  In  the  Unding 
force  of  the  contract. 

Again ;  suppose  that  the  plaintiff  bad  been 
Incorporated  with  power  to  loan  moDey  under 
an  Act  requiring  It  to  make  a  loan  to  the  dly 
at  a  specified  rate  of  Interest,  and  acting  upon 
the  authority,  It  had  made  a  loan  for  years  at 
such  rate,  could  the  State,  by  virtue  of  its  re- 
serred  power  over  the  Corporation  created.com- 
pel  it  to  receive  a  less  rate  of  Interest  than  that 
stipulated,  and  make  further  loans  at  such  re- 
duced ratesf  The  obvious  answer  to  such  a 
question  would  be  that  the  contract  authorized 
oy  Uie  law  was  not  the  contract  by  which  the 
lender  became  a  Corporation  and  it  is  to  the 
latter  alone  that  the  reserved  power  applies. 
Would  it  make  any  difference  if  the  contract 
had  stipulated  that  the  interest  should  be  annu- 
ally fixed  by  the  Secretary  of  the  Treasuiy,  or 
a  commission  appointed  by  him?  The  mode  of 
reaching  the  rate  of  interest  would  not  affect 
the  binding  character  of  the  contract  Thecases 
thus  supposed  In  no  respect  differ  In  prindple 
from  the  one  before  us.  If  the  contract  in  this 
case  cannot  be  upheld,  the  contracts  in  those 
coiild  not  be.  Indeed,  no  contract  between  the 
State  and  a  corporation  created  with  the  reser- 
vation mentioned  could  bind  the  State,  though 
every  term  of  obligation  and  every  pledge  of 
honor  which  language  could  express  should  be 
embodied  in  It. 
[377  ]  It  most  be,  that  It  is  within  the  competence  of 
the  sovereign  power  of  a  State  to  make  a  bar- 
gain which  it  cannot  break.  As  observed  1^ 
one  of  the  distinguished  counsel  who  arguea 
this  case,  the  very  notion  of  the  existence  of  a 
State,  and  it  does  not  require  a  coostltnUonal 
pTOvudon  for  that,  is,  that,  bdag  a  political 
body,  It  has  a  right  to  m^eabusiness arrange- 
ment with  a  particular  party,  corpomte  or  per- 
sonal, about  a  particular  thing,  which  shall  bind 
both.  And  in  my  Judgment  it  is  the  plain  duty 
of  the  court,  when  Bach  an  arrangement  comes 
up  for  consideration,  to  assert  ftabinding  char- 
acter and,  80  far  as  pncticable,  bold  the  pat^ 
ties  to  it. 

I  proceed  to  consider  the  position  that  the 
public  of  California  had  acquired  such  an  in- 
terest In  the  water  of  the  plaintiff  as  to  author^ 
Ize  the  State  to  fix  the  rates  at  which  it  shall  be 
sold.  The  new  Constitution  declares  in  its  14th 
article  that  the  use  of  all  water,  appropriated 
for  sale,  rental  or  distribution,  is  a  public  use. 
and  subject  to  the  regulation  and  control  of  Uie 
State.  1  do  not  suppose  that  by  this  declaration 
fhe  State  intended  to  take  possession  of  or  as- 
sert an  interest  in  all  the  water  within  its  limits 
appropriated  for  sale,  rental  or  distribution, 
without  regard  to  the  rights  of  individuals  who 
may  have  collected  it  In  reservoirs  or  stored  It 
in  other  ways  to  enable  them  to  dispose  of  it  ad- 
vantageously. A  proceediQg  to  enforce  such 
a  declaration  woula  be  open  to  constitutional 
objections  against  taking  private  property  for 
public  use  without  compensation  to  the  own- 
ers. Tbe  object  of  the  constitutional  declara- 
tion, as  I  understand  it,  was  to  assert  such  a 
control  by  the  State  over  the  sale  and  distribu- 
tion of  water  as  to  prevent  it  from  being  di- 
verted  hy  those  who  had  appropriated,  or  might 
apiffoiffiate  it,  the  necessary  uses  of  tiie 
{mbU(^  ot  inm  being  held  at  extravagant  prices. 
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To  such  a  declaration  no  one  can  reasonably 
object,  and  if  carried  out  with  the  observanctt 
of  the  rules  which  govern  in  other  cases  where 
private  proper^  is  taken  for  public  use,  no  lo- 
gal  obstade  can  be  raised  to  its  enforcement. 

The  tight  to  take  private  property  forpnUlo 
use  is  inherent  Id  all  governments.  It  requliea 
no  constitutional  declaration  for  Its  recognttion; 
it  appertains  to  sovereignty.  The  conditions  [8783 
upon  which  It  shall  be  exercised  are  tbe  only 
matters  requiring  constitutional  guaranties,  and 
those  conditions  are  that  just  compensation  shall 
be  made  to  the  owner  of  the  property,  and  Out 
this  ooiiuiensatUm  shall  be  asoertamed  by  an 
impartial  tribunal.  A  compliance  with  these 
conditions  Is  essential, without  which  tiie  taking 
of  the  property  would  be  a  mere  exercise  ol 
arbitrary  power  not  recognized  as  legitimate  hy 
any  prinaples  obtaining  In  the  government  at 
this  count^,  state  or  fedual. 

When  the  use  is  pnUic  (and  within  certain 
limits,  the  State  may  determine  that  It  is  so> 
any  proper^  which  tbe  Stete  mav  deem  neoee* 
sary  for  that  use  it  may  appropriate.  Tbe  ne- 
cesslty  or  expediency  of  the  appropriation  Is  not 
a  matter  for  judicial  Inqtdry.  llie  supplying 
of  pure  water  to  a  city  and  its  Inhabitants  is  « 
matter  of  public  concern.  The  taking  of  water 
held  l^  private  parties  for  that  purpose  is  an 
approprution  (n  It  fw  a  public  use;  and  the 
same  conditions  for  its  lawful  appropriatitm 
must  be  followed  as  when  property  of  a  differ- 
ent character  Is  thus  taken.  There  must  be  the 
just  compensation  for  It  to  the  owner,  and  the 
imps rtial  tribunal  to  appraise  its  value  and  de- 
termine the  amoimt  of  tbe  compensation.  In 
Qardner  v.  Nev^mrgh,  OhaneeUor  Kent  held 
that  tbe  owner  of  land  over  which  a  stream  of 
water  ran  luul  a  l^gal  il^t  to  the  use  of  the 
water  ,Qf  which  fae  could  not  be  dei^ved  against 
his  consent  without  just  compensation  for  it. 
A  statute  of  New  York  had  authorized  the  trust* 
ees  of  the  village  to  supply  its  inhabitants  with 
water,  and  the  Chancellor  enjoined  them  from 
diverting  for  that  purpose  tiie  water  of  a  stream 
which  ran  through  the  plaintiff's  land,  because 
the  statute  had  made  no  provision  for  compen- 
sation for  it.  What  gives  special  significance 
to  this  decision,  is  tbe  fact  tl^t  the  Constitution 
of  New  York  at  that  time  contained  no  provis- 
ion, such  as  is  found  in  all  State  Constitutions 
since  adopted,  against  taking  private  property 
for  public  use  without'  compensation.  The 
Chancellor  showed  that,on  general  principles  of 
justice  recognized  by  all  free  governments,  and 
by  the  writings  of  eminent  jurists,  such  a  pro- 
vuion  for  compensation  is  an  indispensable  at- 
tendant on  the  due  and  constitutional  exercise  rawgi 
of  the  power  of  depriving  an  individual  of  hia 
property.  And  be  said  that  "A  right  to  a  stream 
of  water  is  as  sacred  as  right  to  the  soil  over 
which  it  flows.  It  ia  a  part  of  the  freehold  of 
which  no  man  can  be  disseised  but  by  lawful 
judgment  of  his  peers,  or  by  due  process  of 
law."  2  Johns.  Cb.,  161. 

If  water  cannot  be  taken  by  tbe  State  for 
public  purposes  fromastream  runoing through 
tbe  land  of  a  private  party  without  just  com* 
peosation  to  him,  surely  the  water  collected  in 
reservoirs  on  the  lands  of  the  plaintiff  as  It  de> 
scends  from  the  heavens  cannot  be  taken  fat 
public  uses  vitbout  like  c(»npensation.  The 
water  thus  collected,  as  alreaoy  stated,  is  tiie 
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proper^  of  the  plaintiff,  to  which  its  title  is  as 
pmect  u  to  the  reaarroin  and  aauedncts  which 
ft  hu  constnicted.  It  is  taken  for  public  use; 
the  use  of  the  city  and  county  and  of  their  in- 
habitants. If  the  plaintiff  were  dealing  with 
the  city  or  city  and  county  alone  and  were  com- 
pelled to  deliver  its  water  at  a  prescribed  price 
per  gallon  or  hogshead,  or  according  to  some 
other  mode  of  measurement,  there  could  be  no 
question  that  it  would  be  a  case  of  appropriat- 
mg  private  property  to  public  use.  Is  the  char- 
acter of  the  transaction  at  all  changed  because 
the  water  Is  to  be  delivered  in  part  to  the  city 
and  county,  and  in  part  to  individual  consum- 
ers,  and  that  the  latter  are  required  to  make 
compensatioa  for  what  they  take?  Tlicre  is  the 
same  appropriation  of  the  property  for  public 
use  in  the  one  case  as  in  the  other,  and  it  is  for 
the  protection  of  Uie  owner,  that  he  may  not  be 
despoiled  of  his  property,  that  the  coostitution- 
al  guarantv  was  adopted.  It  matters  not  to 
whom  the  law  may  compel  the  delivery  of  the 
property,  whether  to  one  or  many,  if  it  is  ap- 
propriated to  public  use.  Water  cannot  be  ap- 
plied for  the  purposes  I'cc^uired  by  the  city  and 
county  or  by  their  inhabitants,  without  oein"; 
consumed.  So  that  language  employed  with 
respect  to  regulating  compensation  for  the  use 
of  articles  of  a  durable  character,  such  as  velii- 
des,  f»ra  and  roads,  is  Inappropriate  and  mis- 
leading when  applied  to  water  used  for  domes- 
tic purposes,  or  for  sprinkling  streets,  extin- 
guishing fires,  flushing  sewers  and  irri^ting 
parka.  Regulating  the  pripe  to  be  paid  tor  the 
[SS01  ^  water  in  such  cases  is  determining  the 
compensation  to  be  made  to  the  owner  for  trans- 
femng  his  title.  The  body  of  the  water  passes 
by  its  use  from  his  ownership.  In  all  such  cases 
the  great  principle  applies  as  when  property  of 
a  durable  character  is  appropriated  for  public 
use,  that  compensation,  to  be  ascertained  by 
an  impartial  tribunal,  must  be  mode  to  the 
owner. 

MinPumpeUvT.  Green,  18  Wall.,  177 [SOU. 
8.,  XX.  ,  560];  m  considering  whether,  in  the 
execution  of  a  public  improvement  authorized 
by  law,  a  fioodmg,  by  water,  of  land  so  as  to 
deprive  its  owner  of  its  use,  was  a  taking  of  it 
In  the  sense  of  the  Constitution  so  as  to  entitle 
him  to  compensation,  this  courtsaid:  "It  would 
be  a  very  curious  and  xaisatirfactory  result  if  in 
construing  a  proviaion  of  consUtutional  law.  al- 
wajrs  understood  to  have  been  adopted  for  pro- 
tection and  security  to  the  rights  of  the  indi- 
vidual as  against  ue  government,  and  which 
has  received  the  commendation  of  jurists,  states- 
men and  commentators  as  placing  the  just 
principles  of  the  common  law  on  that  subject 
beyond  the  power  of  ordinary  legislation  to 
change  or  control  them,  it  shaft  be  neld  that  if 
the  government  refrains  from  the  absolute  con- 
version of  real  property  to  the  uses  of  the  pub- 
lic, it  can  destroy  its  value  entirely,  can  inflict 
irreparable  and  permanent  injury  to  any  extent, 
can  in  effect  subject  it  to  total  destruction  with- 
out making  any  compensation,  because  in  the 
narrowest  sense  of  that  word  it  is  not  taking  it 
for  the  public  use." 

So  I  say  it  would  be  a  very  curious  and  un- 
satisfactoty  result  if  in  construing  this  consti- 
tutional provision,  designed  to  protect  the  prop- 
erty of  uie  citizen  against  spoliation  by  the  gov- 
ernment, and  to  insure  to  falm  when  taken  for 
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gubllcuses  justcompensationf  to  be  ascertained 
y  an  impartial  ttlbuual,  it  ihould  be  held  that 
when  the  owner  is  required  to  surrender  the 
property  taken  in  parcels  to  different  parties 
and  receive  compensation  as  delivered  to  them, 
such  compensation  need  be  only  such  as  the 
government  in  its  discretion  may  think  proper 
to  prescribe.  As  stated  in  the  Jhimpdly  0am, 
it  would  make  the  constitutional  provision  an 
authority  for  the  invasion  of  private  rights  un- 
der the  pretext  of  the  public  good;  which  has 
no  warrant  in  the  laws  and  practice  of  our  an- 
cestors. 

All  the  authorities  lay  down  the  doctrine  that  [381 
the  property  must  be  appraised  and  compensa- 
tion therefor  fixed  by  an  impartial  tribunal.  It 
need  not  be  a  court  (tf  law;  ft  mav  be  composed 
of  commissioners  appointed  for  tne  apeciu  pur- 
pose. Whatever  its  form,  Itsmembwsmustbe 
free  from  interest  and  should  be  uninfluenced 
by  prejudice,  passion  or  partizanship.  And  its 
proceedings  must  be  conducted  In  some  fair  and 
just  mode,  either  with  or  without  a  jury,  as 
may  be  provided  by  law,  with  opportunity  to 
the  parties  interested  to  present  evidence  as  to 
the  value  of  the  property,  and  to  be  heard  there- 
on. The  Legislature  which  determines  the  pub- 
lic purpose  to  be  accomplished  and  designates 
the  property  to  be  taken,  cannot  act  as  such 
tribunal  and  fix  the  compensation,  for  that 
would  be  equivalent  to  allowing  the  Legislature 
to  take  the  property  on  its  own  terms. 

"The  proceeding^'  to  assess  the  compensation, 
says  Cooley,  "is  judicial  in  its  character,  and 
the  party  in  interest  is  entitled  to  have  an  im- 
partial tribunal  and  the  usual  ri^its  and  i^vi- 
leges  which  attend  judicial  investigations.  It  ia 
not  competent  for  the  State  to  fix  the  compensa- 
tion through  the  Legislature,  for  this  would 
make  it  the  Judge  in  its  own  cause."  Const. 
Lira.,  704. 

For  the  same  reason,  a  corporation  which  baa 
the  power  to  condemn  cannot  fix  the  compensa- 
tion. It  would  thus  become  a  purchaser  at  it» 
own  price,  without  regard  to  the  estimate  of 
othersastothevalueoftbeproperty taken.  Nor 
can  the  corporation  appoint  the  appraisers  of 
the  property,  for  they  would,  in  that  case,  bo 
its  agents,  and  as  suui  disqualified.  Relation- 
ship to  the  parties  whose  property  Is  to  b6  ap- 
propriated, or  interest  in  the  properQr,  would 
disqualify  the  members  of  the  tribiual  as  It 
would  jurors  before  a  court 

An  Act  of  the  Legislature  of  Minnesota  pro- 
vided for  talnng  certein  property  for  public  use, 
and  appointed,  without  the  consent  of  the  own- 
ers, three  persons  as  commissionera  to  determine 
the  compensation  to  ba  made,  without  requir- 
ing any  notice  to  the  owners  of  the  proceeding 
or  providing  Uiat  they  might  at  any  stage  appear 
before  the  commissioners,  and  the  Supreme 
Court  of  the  State  held  the  law  to  be  unconstitu- 
tional and  void.  The  Constitution  of  the  State 
contained  no  express  provision  as  to  the  mode  by 
which  the  compensation  to  be  paid  should  be 
determined,  and  the  court  said:  "While  the 
Legislature  is  the  judge  of  the  necessity  orex- 
nediency  of  the  exercise  of  the  power  of  eminent 
domain,  it  is  not  the  judge  of  the  amount  or 
justness  of  the  compensation  to  be  made  when 
the  power  is  exercised ; "  and  again:  "  While, 
therefore,  the  Constitution  prescribes  no  proper 
mode  in  which  the  compensation  shall  be  deter- 
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tnlned,  it  would  aeem  to  follow  that  as  to  the 
question  of  the  amount  of  compensation,  the 
■owner  of  the  land  taken  for  public  use  has  a 
fight  to  require  that  an  impartial  tribunal  be 
provided  for  Its  determinanim,  and  that  the 
^veniment  is  bound  In  luch  casee  to  provide 
«uch  tribunal,  before  which  both  parties  may 
meet  and  discuss  their  ckims  on  equal  terms. 
And  such  seems  to  be  the  tenor  of  the  authorities 
upon  this  question.  The  Act  in  question  does 
not  provide  such  a  tribunal.  The  commission- 
■ers  to  detennlne  the  oompenBation  are  private 
•dtizeos,  appointed  directly  by  the  LegislatuTe, 
without  the  consent  of  the  persons  whose  land 
Is  taken  by  the  public.  No  notice  of  the  pro- 
■ceediogs  before  the  commissioners  is  given;  the 
land  owner  is  not  authorized  to  appear  at  any 
stage  of  the  proceedings  to  object  to  the  com- 
missioners; to  introduce  any  proof  or  allegation 
before  them.  Tlie  procee<ung8  are  eutliily  «b 
parte.  It  certain^  cannot  be  said  that  Uus  1> 
a  just  or  equitable  mode  to  determine  the  oont 
pensatioD  due  toa  dtlzai  for  property  taken  for 
public  use."  Lanafard  v.  AmMy  Co.,  16 
Minn.,  875. 

Objections  are  often  made  in  the  courts  of 
law  to  the  reports  of  commissioners  of  appraise- 
ment, upon  apidication  to  set  them  aMde,  on 
the  groimd  that  the  members  have  been  improp- 
erly influenced  by  others,  and  have  allowra 
their  judgment  to  be  warped  by  solicitations, 
4)r  by  prejudice  or  partisanship,  and  when  such 


the  compensation  to  be  paid  for  It,  and  re8peci> 
ing  which  the  plalntifl  is  not  pemitted  to  be 
h^rd  except  as  a  matter  of  favor. 

So  in  every  aspect  in  which  this  case  can  be 
exhlUted— whether  we  legard  the  omtnwt  con- 
tained in  the  Act  of  1868,  or  treat  the  onnpot 
sory  delivery  of  the  property  as  a  taking  ca  It 
for  public  use— there  is  no  feature  in  the  acts 
authorized  by  the  new  Constitution  with  respect 
to  its  property  which  does  not  violate  the  con- 
stitutional rinits  <^  the  plaintiff,  the  en> 
forced  sale  of  its  property  at  prices  to  be  fixed 
by  tiie  agenta  of  the  consumern,  the  line  la 
passed  wluch  separates  regulation  bom  qioUa- 
tion. 

For  the  reasons  thus  stated  I  caDnot  assent  to 
the  judgment  of  the  ooort 
TOWOOpr.  Teat: 

James  H.  llo^Dn^*  Cto^  Bajf.  Court,  XJ.  8. 


HIRAH  CABLE,  Jppt.» 
«. 

THOMAS  B.  ELLIS. 
<Bee  B.  C,  Beporter'aed.,  880-018.) 
InttnnUtimintvU—remMiU  ffetttm—aepanU$ 

1.  One  oannotibT  a  petltlonof Intervention,  after 
 ^  r--^  r  r.  twentyjearsof liflgatkHibetweentbeoriglnalparw 

^^'s^fe!S^s&^"ligx,'6XeSS4e'^ss; 

oa  bis  omi  »iuioatloB  to  transfer  the  whole  oasa  to 


the  reports  have  been  adjudged  invalid. 

If,  in  the  light  of  these  d^isions,  we  turn  to 
the  Board  of  Supervisors  of  San  Francisco,  it 
would  seem  impossible  f<»  us  to  hesitate  in  de- 
claring that  in  no  respect  can  it  be  deemed  an 
imparuat  tribunal,  however  honest  its  members 
may  personally  be,  to  determine  the  compensa- 
tion which  the  owners  of  the  water  delivered  to 
the  city  and  Its  inhabitants  should  receive.  In- 
terested as  its  members  are,  as  consumers  of  the 
water,  as  agents  of  the  city,  also  a  luge  con- 
sumer, ana  dected  by  constituents,  eveiy  one 
of  whom  is  a  didly  consumor,  it  Is  wanting 
in  every  essential  pa^cular  to  r«ider  it,  in  a 
leni  sense,  an  impartial  tribunal.  If,  therefore, 
as  I  have  attempted  to  show  and  I  think  bave 
shown,  the  water  of  the  plaintifr  is  its  property, 
and  when  it  is  taken  under  the  law  of  the  State 
for  public  use,  the  plaintiif  is  entitled  to  just 
compensation,  that  board  is  incompetent  to  act 
In  determining  what  that  compensation  shall  be. 
It  is  difficult  to  conceive  <tf  any  tribunal  more 
liable  to  be  controlled  hy  external  influences 
against  the  Interests  of  the  Company. 

Upon  the  action  of  the  supervisors  with  refer- 
ence to  all  other  matters,  it  has  been  found  nec- 
essary, for  the  protection  of  the  public,  to  im- 
pose numerous  restrictions.  Without  them,  im- 
ivovident  contracts  on  behalf  of  the  dty  and 
county  would  be  made,  extravagant  sraemes 
of  supposed  improvement  undertaken,  and  Its 
treasury  be  depleted.  And  yet  this  body  which, 
without  any  imputation  upon  the  personal  in- 
tegrity of  its  members,  but  out  of  regard  to  the 
<^mmon  weakness  of  humanity,  the  community 
will  not  trust  In  other  matters  without  guards 
against  its  improvidence,  and  which  is  exp6sed 
to  every  influence  which  can  warp  its  judgment 
and  pervert  its  action,  is  allowed  almost  un1imi^ 
«d  control  over  the^nper^of  the  plaintiff  and 


the  Clroult  Gbnrt  of  tlw  United  states. 

iBL  One  wbotiaB  been  aU  that  time  fepresaoted  la 
the  suit  bj  a  partr  tiiereto.  under  whom  be  olalnuk 
cannot,  aa  an  iBtervenar.  oo  anvthloff  that  mlvbi 
not  bave  tieen  done  for  him  brhis  representative 
without  his  mterventtoDa 

8,  BiBMipUoatlon  to  have  bta  rights  settled  tn  the 
suit  can  be  entotained  only  as  an  lnold«it  to  the 
original  oontroveTsr,  and  whatever  would  bar  ■  re- 
moval of  suit  before  he  Intervened  will  bar  him  aft- 
erwards, even  though  hy  his  Intervention  be  maj 
bave  raised  a  aeparaie  ooDtroTenv. 

[No.  625J 

SubaUttei  Jan.  14,  IS84,  J)ecided  J?».  4,  ISSi. 

APPEAL  ftom  the  Clicult  Court  of  the  United 
States  for  the  Northern  District  of  HU- 

nols. 

The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 

M«ttr$.  Wu.  A.  BEcKenney  and  Cluu,  M. 
Otbom,  for  appellant 

Mr.  George  W.  Spahr,  for  i^pelles, 

Mr.  Chi^JuHietWaHB  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  an  order  of  the  circuit 
court  remanding  a  suit  removed  from  a  state 
court.  From  the  confused  mass  of  pleadings, 
exhlbilB,  proofs,  orders  and  decrees,  niLaking  a 
volume  of  more  than  five  hundred  printed 
pages,  sent  here  as  a  transcript  of  the  record 
udow,  and  the  reports  of  the  decisions  of  the 
Supreme  Court  of  Illinoia  In  Bamnar  v.  Wamh, 
56  111. ,681;  CabUY.  EUit  8AI\1..  626;  and 
V.  Siiion,  96  111.,  106,  referred  to  on  both  sides 
as  part  of  the  case,  we  have,  with  the  help  of 
the  briefs  of  counsel,  extracted  the  following 
facts  which,  in  our  opinion,  are  decisive  of  the 
present  coutroveray: 

Od  the  8d  of  June,  1856,  Thomas  B.  ElUs 
bought  of  John  M.  Waugh  and  Henry  B.  ElUs, 
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certain  land*  and  mill  Droperty  in  Ulinola. 
Wan^  and  Henry  B.  Ellis  were  at  the  time 
Indebted  to  Thomas  B.  Ellis  to  the  amount  ot 
$8,000  or  thereabouts,  and  the  mill  property 
ma  incumbered  by  a  mortrage  to  Beniamm  T . 
filsBon  for  $9,280.  Thomas  B-  Ellis  paid  for  the 
property  by  releasing  the  debt  due  himself,  as- 
suming the  mortgage  to  Sisson  and  saving  his 
own  notes  to  Waugh  and  Henry  B-ElUs,  secured 
In  mortgage  on  the  property  for  $14,084.54.  On 
the  80th  of  September,  1868,  Thomas  B.  Ellis 
entered  into  a  written  contract  with  Sisson  and 
John  B.  Bathbun  for  the  sale,  release  and  con- 
veyance of  all  his  paid  in  interest  in  the  prop- 
erty, for  which  the  purchasers  were  to  pay  as  in 
the  agreement  specified,  including  with  the  rest 
aach  a  sum  to  Thomas  B.  Ellis  personally,  as 
from  authenticated  bills  it  should  appear  he  had 
paid  in.  To  secure  tho.  payment  of  such  sum 
as  should  be  found  to  be  due  him,  a  mortg^ 
was  to  be  given  on  the  property.  Under  this 
contract,  possession  was  deliTered  to  the  pur- 
chasers. 

Disputes  haTing  arisen  as  to  the  amount  of 
Che  "  authenticate  bills,"  Thomas  B.  Ellis,  on 
the  21st  of  March,  1861,  filed  a  bill  in  chanceiy 
in  the  Mercer  County  Circuit  Court  to  enforce 
a  spedflc  performance  of  the  contract.  To  this 
Ulf,  Waugh,  Sisson  and  Rathbun  were  made 
defendants,  and  the  prayer  was  that  the  mort- 
gages of  Waugh  and  Henry  B.  Ellis  to  Sisson, 
.  and  Thomas  B.  Ellis  to  Waugh  and  Henry  B. 
^'  Ellis  might  be  canceled,  and  that  the  amount 
of  purchase  money  due  Thomas  B.  Ellis  from 
Sisson  and  Ratbbun  might  be  ascertained  and 
adjudged  to  be  the  paramount  lien  onthepr<^ 
cr^  in  ttie  hands  of  the  purchasers.  As  to 
Waugh,  the  aTermeots  were,  In  substance,  that 
be  was,  In  fact  and  In  equity,  a  purchaser  of 
the  property  with  Sisson  and  Rathbun,  and  that 
by  the  terms  of  the  contract,  the  notes  and 
mortgage  of  Thomas  B.  Ellis,  then  held  by 
Waugh,  and  the  mortgage  to  Sisson,were  to  tie 
canceled  and  a  first  lien  on  the  property  given 
to  Thomas  B.  Ellis  as  security  for  the  purchase 
money  to  be  paid  to  him. 

In  1803  Sisson  assigned  his  notes  and  mort- 
gages to  Austin,  Sumner  &  Co. ,  and  in  1804  they 
began  a  suit  for  foreclosure  in  the  Mercer  County 
Circuit  Court,  makingWaugh,  Sisson,  Thomas 
B.  Ellis  and  Henry  B.£Ui8  defendants.  Thomas 
B.  Ellis  answered,  and  also  filed  a  cross-bill,  in 
which  he  set  up  his  sale  of  the  property  and  a  can- 
cellation under  tliat  sale  of  the  mortgage  to  Sis- 
son before  the  transfer  to  Austin,  Sumner  &  Co. 
The  circuit  court  decreed  against  Austin,  Sum- 
ner &  Co.,  and  dismissed  their  bill,  but  upon  ap- 
peal to  the  Supreme  Court, the  decree  dismissing 
the  bill  was  reversed  in  1869,  but  the  lien  of 
Austin,  Sumner&  Co. was  postponed  to  that  of 
Thomas  B.  Ellis  for  the  parchase  money  under 
his  contract  of  sale.  As  to  tiie  mortgage  of 
Thomas  B.  Ellis,  to  Waugh  and  Henry  B.  Ellis, 
(he  language  of  the  opinion  is  as  follows: 

"  This  contract  postponed  also  the  mortgage 
tn  question  to  the  mortgage  executed  by  T.  B. 
EllU  to  Waugh  and  H.  B.  Ellis.  They  were 
not  parties  to  it  and  could  not  be  bound  by  Its 
IRovisions.  Although  the  contract  seems  to 
contemplate  that  their  mortg^e  was  ako  to  be 
canceled.  It  does  not  appear  now  or  in  what 
mode,  and  not  being  psirties  to  the  agreement 
they  cannot  be  affect     It  It  is,  mentan, 
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the  first  lien  on  the  {Hoperty  and  must  be  ao 
held.  The  whole  case,  somewhat  complicated, 
it  Is  true,  shows  a  contest  between  equities. 
That  the  complainants  have  some  which  should 
have  been  regarded  by  the  circuit  court  and  de- 
creedtothem,wecaunotdoubt.  The  bill  should 
not,  therefore,  have  been  dismissed.  In  order 
that  the  equities  of  the  complainants  maybe  en- 
forced. It  seems  necessary  that  there  should  be 
a  foreclosure  of  tbeWauj^  and  Ellis  mortgage. 

*  *  *  The  pleadings  are  not  framed  with  [898 
a  view  to  any  rwef  aa  to  the  Waugh  and  EIIU 
mortgage,  or  as  to  any  substitution  of  the  com- 
plainants to  the  rights  of  Waug^  In  the  Wau^ 
and  Ellis  mortgage.  Leave  will  be  given  to 
amend  the  pleadings  as  the  parties  may  be  ad- 
vised, and  to  take  further  proofs."  Sumner  v. 
Wenuh,  66  HI. ,  541 . 643.  The  case  was  then  xe- 
manoed  for  further  proceedings  in  conformity 
with  the  opinion,  in  which  suggestions  were 
made  ss  to  what  should  be  done  u  the  Waugh 
and  Ellis  mortgage  should  be  found  to  be  a  vaud 
and  subsisting  lien. 

After  this  decision,  Philander  L.  Cable  took 
from  Waugh  an  assignment  of  the  note  and 
mortgage  of  Thomas  B.  Ellis  to  Waugh  and 
Henry  B.  Ellis,  and  in  1878  began  asult  In  the 
Mercer  Coun^  Circuit  Court  for  a  foreclosure. 
To  this  suit,  lliomas  B.Elli8,  Sisson  uid  Austin, 
Sumner  &  Co.  were  made  defendants.  Thomas 
B.  Ellis  answered,  setting  up  his  contract  of 
sale,  and  claiming  a  cancellation  of  the  mort- 
gage thereby. 

On  the  6th  of  May,  1878,  an  order  was  en- 
tered in  the  circuit  court  consolidating  the  three 
suits,  to  wit:  that  of  Thomas  B.  Elm,  that  of 
Austin,  SumnerA  Co.,  and  that  of  Philander  L. 
Cable.  From  that  time,  these  three  suits  were 
proceeded  In  as  one  and  involving  the  same 
general  matter.  On  the  lOtii  of  June,  187S,  the 
circuit  court  entered  a  decree  establishing  the 
claim  of  Thomas  B.  Ellis  as  against  (^ble. 
From  this  decree  Cable  appealed  to  the  Supreme 
Court,  where.  In  1877,  after  holding  that  the 
Sisson  mort^ffe  could  not  be  enforced  as  against 
Thomas  B.  Ellis,  it  was  said  in  the  opinion  de- 
livered: "It  was  doubtless  the  intention  of  the 
contract  of  September  30th  that  the  latter  mort- 
eage  also  (that  to  Waugh  and  Ellis),as  well  as  the 
former  (that  of  Sisson),  should  be  canceled,  so  as 
to  give  T.  B.  Ellis  a  superior  Hen  upon  the  prop- 
erty for  the  security  of  the  payment  of  his  paid- 
in  interest,  and  for  the  carfyuig  out  of  suen  in- 
tention, and  beingimpressed  with  the  justice  of 
the  claim  of  T.  B.  Ellis  that  he  should  have 
such  security,  we  have  anxiously  sought  for 
some  satisfactory  ground  upon  which  we  might 
rest  the  support  of  such  a  claim,  but  we  have 
not  been  able  to  discover  any.  •  *  *  The  writ- 
ten contract  oi  September  80,  1858j  was  not 
signed  by  Waugh,  and  we  cannot  hold  him  aa  [898 
bound  by  that  contract  to  discharge  and  release 
his  mortgage,  although  we  may  strongly  sus- 
pect there  was  a  secret  understanding  to  that 
effect."  Cablev.  Ellit,  86  III.,  589,  540.  The 
result  was  a  decision  that  the  Waugh  and  Ellis 
mortgage  should  be  first  paid,  and  an  order 
was  entered  remanding  the  suit  to  the  circuit 
court  for  further  proceedings  In  accordance 
with  the  opinion. 

The  case  was  re-docketed  In  tiie  circuit  court 
at  or  before  the  M^Term^  1878,  and  on  the 
26th  of  November,  Thomas  B.  lOlis,  \tj  kave 
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of  the  court,  filed  an  amended  bill,  tn  which  It 
was  avened,  In  substance,  that  while  Waugh 
did  not  sign  the  contract  of  purchase  by  Slssou 
and  RathbuQ,  he  did  in  fact  agree  with  Ellis  st 
the  time  that  if  tbe  sale  was  made  on  the  terms 
propmed,  he  would  postpone  his  mortgage  on 
the  property  to  the  Hen  of  Ellis  for  the  purchase 
money  and  release  Ellis  from  the  payment  of 
tbe  notes.  Answers  were  filed  and  new  testi- 
mony taken.  Upon  the  hearing  in  the  circuit 
court  the  lien  of  Cable,  in  preference  to  tbat  of 
Thomas  B.  Ellis,  was  established,  and  Ellis  ap- 
pealed. In  1880  the  Supreme  Court  reversed 
vie  decree  of  the  circuit  court,  and  in  the  opin- 
ion, when  speaking  of  the  former  decision  in 
the  case,  it  was  said:  "There  was  no  proof  of 
such  a  joint  written  contract,  or  of  such  a  joint 
contract  by  Waugh,  Sisson  and  Rath  bun  as 
alleged.  The  allegations  and  proob  did  not 
agree.  The  amendment  which  has  been  made 
to  the  bill  of  Ellis,  since  the  case  was  remanded, 
remores  the  difficulty  which  before  existed.  It 
sets  up  a  separate  verbal  agreement  on  the  part 
of  Waugh  to  release  themortgage."  Then,  after 
an  examination  of  the  testimony,  the  opinion 
proceeds:  "We  are  satisfied,  from  the  evidence, 
that  outside  of  this  written  agreement  there  was 
a  verbal  agreement  between  Waugh  and  Ellis, 
to  the  purport  that  if  Ellis  would  sell  out  to 
^ssott  and  Ratlibun,  he,  Waugh,  would  accept 
such  saie  In  satisfaction  of  tbe  debt  of  Ellis  to 
Waugh  and  H.  B.  Ellis.  We  think  th^t,  by 
virtue  of  this  ax reemeot  and  the  transfer  of  the 
894]  property,  which  was  made  by  T.  B.  Ellis,  and 
the  full  enjoyment  of  it  ever  since  by  Sisson, 
Rathbun  and  Waugh  among  them,  tbe  notes 
and  mortgage  to  Waugh  and  H.  B.  Ellis  were 
satisfied:  and  as  those  to  Sisson  are  also  satisfied, 
that  T.  B.  Ellis  Is  entitled  to  the  first  lien  on 
the  property  for  his  paid  in  interest."  Cable 
thereupon  filed  a  petition  for  rehearing,  and 
from  tbe  opinion  it  appears  tbat  one  of  the 
grounds  relied  on  was  tmittbe  court  below  had 
no  right  to  allow  the  amendment  of  tbe  bill 
after  the  decision  on  Uie  former  appeal,  by  set- 
ting up  in  substance  that  the  agreement  of 
Waugh  was  by  parol  instead  of  in  writing,  as 
was  originallv  alleged,  but  this  petition  was 
overruled  ana  the  case  remanded  to  the  circuit 
court  for  further  proceedings  in  accordance 
with  tbe  opinion,  mtia  v.  Staaon,  96  lU.,  114, 
119, 1S3. 

When  the  case  got  back  to  the  circuit  court, 
on  the  10th  of  February,  1881,  a  receiverof  the 
property  was  appointwi  on  the  application  of 
Thomas  B.  Ellis  and  against  the  objections  of 
Cable. 

During  the  year  1876,  while  tbe  several  suits 
were  pending,  PhilaDder  L.  Cable  caused  a 
small  part  of  the  property  to  he  laid  off  into  lots, 
one  of  which  went  into  the  possession  of  Hiram 
GaUe.  On  the  14th  of  May,  1881,  after  the  re- 
ceiver was  appointed,  Hiram  Cable  filed  in  tbe 
circuit  court  his  petiUon  of  intervention  in  the 
cause,  on  the  ground  tliat  be  was  "pecuniarily 
Interested  in  ue  sub1ec^matter  of  the  litigation 
*  *  *  and  that  the  orders  and  decrees  that 
may  be  entered  concerning  tbe  same  may  very 
materially  affect  him  pecuniarily  and  conclude 
him  with  respect  to  his  rights  in  the  premises." 
He  then  states  in  substance  that  "  On  or  about 
tbe  —  day  of  December,  1876,"  Philander  L. 
Cable  was  in  the  actual  and  exclusive  possession 
fS8 


of  part  of  the  premises  described  in  the  plead- 
^igs,  and  represented  that  he  had  bought  the 
miugh  and  Xillls  mortgoge;  that  the  mortgage 
had  been  declared  by  me  Supreme  Court  to  be 
a  first  lien  on  the  propertv ;  uiat  in  a  short  time 
there  would  be  a  final  and  conclu^ve  decree  for 
a  sale  of  the  property;  that  he  should  buy  the 
property  at  the  sale,  and  that  in  that  wav  and  [39 
others  he  would  acquire  an  indefea^hle  utle  in 
the  course  of  two  or  three  years  at  the  most" 
Relying  on  these  representauons,  Hiram  Cable, 
"  on  the  said  —  day  of  December,  1876,"  orally 
agreed  with  Philander  Cable  to  purchase  one  of 
the  lots  that  bad  been  laid  out,  and  to  pay  the 
reasonable  and  fair  value  thereof  when  a  title 
was  made.  Under  this  agreement,with  the  leave 
of  Philander,  he  went  into  the  possession  of  t  he 
lot,  relying  on  "The said dedsion and detemd- 
nation  of  the  said  Supreme  Court,  and  then  be- 
ing fully  advised  by  the  pleadines  and  proceed- 
ings herein  of  the  extent  and  character  of  the 
claim  of  the  said  Thomas  B.  Ellis  in  and  to  said 
premises,  and  fully  believing  the  said  claim  of 
the  said  EUia  was  not  other  or  different  than  he 
had  himself  stated  the  same  in  his  pleadings, 
and  that  he  would  forever  thereafter  be  estopped 
in  equity  and  right,  as  against  tout  petitioner 
or  the  said  Cable,  to  assert  and  maintain  that 
the  same  wns  othor  or  different  than  as  stated  in 
his  said  ptendiDgs  herein,  your  petitioner  did 
enter  upun  and  take  possession  of  said  lot  and 
parcel  of  said  premises,  and  has  ever  since  re- 
mained in  possession  of  the  same."  After  en- 
tering into  possession  and  while  the  rights  of 
the  parties  remained  tbe  same,  he  erected  on  the 
property  permanent  and  lasting  improvements 
of  tbe  value  of  $1,800.  He  then  charges  that; 
long  after  the  improvements  were  made,  it  was 
adjudged  and  deteimincd  by  sud  Supreme 
Court,  "  Upon  and  by  virtue  of  a  new  and  dis- 
tinct claim  (not  germane  to  or  consistent  with 
his  orieinal  claim  in  the  premises)  made  and  as- 
serted by  said  Ellis,  in  and  by  an  amendment  to 
his  pleadings,  long  since  said  improvements 
were  30  mode  **  *  that  tbe  said  mortgage  so 
purchased  by  said  Cable  from  said  Waugh  was 
not  a  first  lien  upon  said  premises,  but  that  the 
same  was*in  equity  *  *  »  satisfied  and  dis- 
charged "  and  tbe  lien  of  Ellis  was  established 
for  more  than  the  property  and  all  the  improve- 
ments thereon  were  worth.  "But  your  petitioner 
says  that  the  said  Ellis  ought  not  to  be  allowed  in 
a  court  of  equity  to  insist  and  inaintain,as  against 
vour  petitioner,  such  a  new  claim,  so  mode  by 
nia  amendment  aforesaid,  but  that  in  equity  and 
good  conscience  he  ou^ht  to  be  stayed  and  es- 
topped from  so  interposing  the  same.  That  the 
said  Cable  has  in  all  things  acted  in  good  faith 
and  fairly  with  your  petiUoner.  and  has  strenu- 
ously endeavored  to  maintain  his  clamed  rights 
in  the  premises,  but  that,  as  your  petitioner  be- 
lieves, in  case  such  premises  shall  be  sold  in  be- 
half of  the  said  claim  of  the  said  EUia,  without 
the  decree  and  direction  of  this  court  that  the 
value  of  said  improvements  shall  be  first  paid 
to  your  petitioner  out  of  the  proceeds  of  such 
sale,  your  petitioner  will  whoUy  lose  all  costs, 
disbursements,  labor  and  expenses  he  haa  in> 
curred  in  making  the  same,  as  in  such  case  the 
said  Cable  will  not  purchase  said  premises  at 
such  sale  and,  as  your  petitioner  is  advised, 
tha^  under  the  facts  and  circumstances  afore- 
said, the  sud  Cable  will  not  be  liable  in  law  or 
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«qQll7  to  yonr  petitioner  for  the  same,  or  In  tan 
rapect,  on  Account  of  aold  agreement  lo  made 
wlui  bun  m  aforesafd."  ^  then  aaaerted  the 

prioritT  of  the  Uen  of  the  Waugh  mortgage  over 
that  of  Siason,  and  that,  althou^  Sluaud  no- 
tice of  hia  acta  and  proceedings,  no  objecdon 
was  made  to  what  he  did  in  the  war  of  improve- 
meats.  After  referriag  to  the  pleadings  and 
arooeedings  in  the  cause  for  further  particulan, 
be  submitted  his  rights  to  the  court,  and  prayed 
that,  If  tiie  premises  should  be  sold  under  the 
decrae,  "  It  shall  be  ordered  and  dta«cted  that 
out  of  the  proceeds  of  such  sale  there  shall  be 
paid  to  your  petitioner  such  part  thereof  as  shall 
Dear  the  same  ratio  to  the  whole  amount  of  the 
|Ht)ceeds  of  such  sale,  as  the  value  of  said  Im- 
IHDvements  shall  bear  to  the  whole  value  of  said 
inemisea,  or  an  amount  equal  to  the  value  of 
said  improvements,  such  ratio  or  ralue  of  aaid 
improvements  to  be  first  detennlned,  as  the 
court  shall  order  and  direct,  in  accordance  with 
chanceiy  practice,  and  for  such  otha  and  fur- 
ther relief  in  the  premises  as  shall  seem  meet  and 
proper." 

This  petition  was  answered  by  Ellfa  on  the 
81st  of  July,  and  by  the  other  parties  In  oppo- 
aition  within  a  few  days  after,  out  on  the  29th 
of  July  EUis  moved  to  strike  the  intervening 
petition  from  the  flies  for  reasons  stated.  Be- 
'*1  lore  tbis  motion  was  dispcued  of,  and  at  the 
same  Term,  to  wit:  on  the  30th  of  July,  Hiram 
Cable  filed  his  petition  for  the  removal  of  the 
causes  as  consolidated  to  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
nUnois,  alleging  that  the  value  of  the  matter  in 
dlqnite  exceeded  |600;  that  he  was  a  citizen  of 
Jawm  and  ElUs  a  citizen  of  Hissouri,  and  Austin, 
Sumner  &  Company  citizens  of  Massadiusetts; 
that  none  of  the  other  parties  to  the  causes  were 
citizens  of  Iowa;  that  "  There  is  a  controversy 
presented  and  nuide  by  his  intervening  petition 
*  •  *  which  Is  wholly  between  citizens  of  dif- 
ferent States,  and  which  can  be  fully  deter- 
mined as  between  the  sole  parties  interested 
therein  in  the  Circuit  Court  of  the  United 
States,"  and  that  such  controversy  was  solely 
between  him  and  Ellis  and  Austin,  Sumner  & 
Co. 

On  the  29th  of  August,  the  state  court  made 
an  order  staying  all  further  proceedings  in  that 
court  and  transfening  the  causes  to  the  Circuit 
Court  of  the  United  States.  Afterwards  all 
mrtiea  entered  their  appearance  in  the  Circuit 
Court,  end  thereupon  Ellis  moved  to  remand. 
This  motion  was  granted  on  the  6th  of  April, 
1882,  and  from  that  order  the  present  appeal 
was  taken. 

Both  Philander  Cable  and  Hiram  Cable  ac- 
quired their  respective  Interests  In  the  property 
mvolved  in  tiiis  litigation  during  the  pendency 
of  the  suit  brought  by  Thomas  a.  Ellis  in  1861, 
to  establish  his  alleged  superior  lien.  Philander 
Cable  is  concluded  by  all  that  has  been  done, 
because  he  was  and  u  an  actual  party  to  the 
suit.  There  has  been  no  time  since  the  first  Term 
of  the  Mercer  County  Circuit  Court,  after  tbe 
Act  of  March  8,  1876,  ch.  187,  was  passed,  that 
be  could  remove  the  suit  from  the  state  court. 
JiMntfMfaM0f,lOOU.S.,478[XXV.,Q991.  Hiram 
Cable  made  the  arrangement  with  Poilander 
Cable  on  which  all  his  ri^ts  depend  long  after 
that  time  had  gone  by.  In  fact,  the  decree  of 
June  18, 1875,  was  the  result  of  a  hearing  b^un 
110  u.  s. 


after  the  Act  went  into  effect  Sothatthequei- 
.  tion  hen  is  whether  Hbnm  Cable  has  1^  his  peti- 
tion of  interventicm,  after  twenty  years  of  liti- 
gation between  the  original  parties,  Introdnoed 
a  new  and  separate  controversy  into  the  suU, 
which  entitles  him  on  his  own  ippUcotlDtt  to 
transfer  the  whole  case  to  the  Cfrcoit  Conxt  of 
the  United  States. 

If  Hiram  Cable  is  not  to  be  conduded  by  anv- 
thing  done  In  his  absence,  he  ought  not  to  be  *^ 
allowed  to  force  himself  intothe  luit  at  this  late 
day.  No  sale  made  under  a  decree  to  which  he 
is  not  actually  or  constructive^  a  party  can  cut 
off  his  rights.  If  he  can  be  bound  by  a  decree 
In  his  absence,  it  is  because  he  has  been  all  the 
time  represented  in  the  suit  by  Philander  Cable 
under  whom  he  claims,  and  as  an  intervener  he 
can  do  nothing  that  might  not  have  been  done 
for  him  by  his  renesentative  without  his  inter* 
vention.  He  took  his  place  intervention  in 
the  suit  subject  to  all  the  disamllties  that  rested 
St  the  time  on  the  party  in  whose  stead  he  is  to 
act.  If  his  applicmou  to  have  his  rights  in  re- 
spect to  the  improvements  he  has  put  on  the 
property  setUed  in  tbis  suit  can  be  entertained 
at  all,  it  will  be  only  as  an  incident  to  tbe  origi- 
nal controversy,  and  whatever  would  bar  a  re- 
moval of  suit  before  he  intervened  will  bar  him 
afterwards,  even  though  by  his  intervention  he 
may  have  raised  a  separate  controversy. 

This  disposes  of  tbe  case,  for,  as  has  already 
beeu  seen,  the  right  to  remove  this  suit  waa 
barred  long  before  Hiram  Cable  intervened. 
Without, therefore,  determining  whether  Hiram 
Cable  can  claim  the  benefit  of  his  improvements, 
notwithstanding  the  pendency  of  the  suit,  or 
whether,  if  hia  petitirai  had  been  filed  in  time, 
he  would  have  been  entitled  to  a  removal  of 
the  suit  on  ttie  showing  made,  ws  t^gbrm  (Atf  onfor 
remanding  iJt*  cauae. 
Tnieoopy.  Test: 

Junes  H.  UcKenn^,  Clerk,  Sup.  Court,  U.  S. 

Otted-UlD.B.,a6L 


JOHN  O.  TUPFEB  bt  al.,  I%ff^  Err,, 
«. 

TULLT  R.  WISE, 
ffiee  B.  C  Reporter's  ecL,  806-4001) 

JuritdicUon  a*  to  amount— MJiiiinff  diitinei 

judffmmtt. 

1.  Where  the  claims  of  tbe  several  plaintiffs  In 
error  are  separate  and  dfstlnot,  and  tbe  value  of  tbe 
matter  In  dispute  wltb  either  of  tbem  does  not  ex- 
ceed (5,000,  tula  court  has  no  jurisdiction. 

t.  Distinct  JudinnentB  In  favor  of  or  against  dis- 
tinct parties,  althousb  In  the  same  record,  cannot 
be  Jjomed  to  sive  this  court  jurisdiction. 
[No,  1086.] 

SubmiUed  Jan.  t8, 1884.  Decided  F».  4 1884. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Califomla. 
Motion  to  diandsB,  with  which  is  united  a  mo- 
tion to  afilrm. 

Thehlstoiy  and  factaof  the  case  appear  In  the 
opinion  of  the  court. 

Memt.  Hennr  Beard  and  CJbarlM  B. 
Armes,  for  defendant  in  errw,  in  support  of 
motions. 

Mr.  W.  J.  JehMton,  ba  plaintifli  In  error. 

GooqIc 
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SCFREKB  COUST  OT  TBB  UHITED  STATBS, 


Oct.  Tbbm, 


Mr.  <^itfJu$tiee  Wait«  delivered  the  o^- 
km  ot  th«  court : 

Thiiwua  suit  brougbt  by  Wise,  thedefend- 
SDt  In  error,  against  tbe  plaintiffs  in  error  and 
others  to  recover  tbe  possession  of  sec.  21,  T.  8 
N.,  R.  8  E.,  Mount  Diablo  base  and  meridian, 
containing  640  acres  of  land,  Tupper  answered, 
denylne  tnat  he  wasinposseasioaof  anypcurtof 
the  secbon  except  tbe  K.  E.  and  to  that  he  set 
up  a  preemption  claim  and  BrttiemenL  Len- 
fn^  made  the  same  answer  and  claim  as  to  tiie 
S.  E.  i.  There  was  no  joint  ownership  or  joint 
possession.  Each  defendant  claimed  a  separate 
and  distinct  interest  in  a  separate  and  distinct 
part  of  the  land.   Tbe  jury  found  that  tbe 

Defendants  were  each  severally  in  the  wrong- 
ful  pOBseasioa  of  the  lands  respectively  d» 
scribed  in  their  several  answers  uid  no  others, 
and  that  the  value  of  the  rents  and  profits  of  the 
lands  so  held  and  possessed  by  defendant  Tup- 
per is  $100,  of  tbe  land  so  bela  and  possessed  by 
defendant  Lenfesty  $100,  and  that  tbe  value  of 
each  one  of  said  tracts  of  160  acres  Is  $8,000,  and 
of  the  two  of  tbem  $6,000."  Judgment  was 
thereupon  rendered  against  Tupper  for  tbe  pos- 
session of  his  tract  and  $100  damages  and 
against  Lenfesty  in  the  same  w^.  Tapper  and 
Lenfesty  then  sued  out  this  writ  of  em>r,  which 
Wise  moves  to  dismiss,  because  the  dums  of  the 
several  plalntlffB  in  error  are  separate  and  dis- 
tinct and  the  value  of  tbe  matter  in  dispute  with 
either  of  them  does  not  exceed  $6,000. 

motion  it  granted.  The  rule  Is  well  set- 
tled that  distinct  judgments  in  favor  or  against 
distinct  parties,  though  fn  the  same  racora,  can- 
not be  joined  to  give  this  court  jurisdiction. 
Tbe  whole  subject  was  fully  considered  at  tbe 
test  Term,  in  &b  parte  R.  B.  Co.,  106  U.  8.,  5 
rXXVIL,  78]  ;  Farmer^  L.  A  T.  Ob.  v.  Water- 
man. Id.,  265  rXXVIL,  1161;  Adatnt  v.  Orit- 
tmdm,  Id.,670  rXXVII.,99];  Sehtoedv.  Smith, 
Id.,  188  [XXVn.,  166].  The  sUpulation  as  to 
the  value  of  the  property  which  Is  found  in  the 
record  cannot  alter  tbe  case,  for  it  states  that  the 
4001  aggre^te  value  of  tbe  two  quarter  sections  ex- 
ceeds $6,100  and  the  verdict  fixes  the  value  of 
each  quarter  at  $8,000. 

Dimimd. 

Tru«  copy.  Test : 

James  H.  UcEeaney,  OeA,  Bnp.  Oonit,  D.  S. 

Clted^UlU.B.,I«. 


JOSEPH  F.  LTNCH  et  al.,        in  Brr., 

a  K.  BAILEY  ATO  C.  W.  CARPENTER 

(See  8.  C  Reporter's  ed.,  400,  Nott^ 

Juriidietionai  anumiU. 

Separate  Judgments  against  seperatd  defendants, 
tbe  value  oi  the  recovery  asalnst  each  belns  lees 
ttutn  cannot,  althouSi  in  thesame  teoord, 

twunfud  to  give  this  court  jurlsdlctloa. 

[No.  1084.] 

BtOmiUed  Jan.  tf,  1384.  Deeidei  m.  4, 1S84. 

F ERROR  to  tbe  Circuit  Court  of  the  United 
States  for  the  District  of  California. 
Modon  to  dismiss,  with  which  is  united  a  mo- 
tion to  afllrm.    See  the  next  preceding  case  of 
Tupper  V.  Wise  in  connection  with  this  case. 
Memt.  Mmnrj  B«ard  and  Charlea  B. 
J90 


Armea«  tor  defendants  In  error,  in  support  ot 

motion. 

Mr.  W.  J.  Jokntttm,  for  plalntUts  In  error. 

Mr.  Chi^JvMtiee  Watte  delivered  the  opin- 
ion of  the  court: 

This,  like  the  case  of  Tupptrr  r.  WUe,  just  de- 
rided, was  a  suit  to  recover  the  possession  of  a 
whole  section  of  land.  Bach  of  the  jdalntlflk  in 
error  was  in  possession  of  a  smnte  quarter^ 
section  under  a  preemption  claim.  Their  de- 
fenses were  separate  and  distinct,  and  the  re- 
covery against  each  was  for  the  land  that  he 
separately  claimed  and  occupied.  The  value  of 
the  recovery  from  eitho-  of  tbe  defendants  does 
not  exceed  $6,000.  though  the  aggr^te  a^alDst 
all  is  more. 

Tit  motion  to  ditmimia  granted,  for  ^rea^ 
imitated  in  the  oUier  eate. 
Trueoopy.  Test: 

James  U.  UoEeniier<  Clerk.  Sup.  Oouzti  V.  S, 


HENRY  F.  BEAN  et  al.,  Apj^, 
e. 

WILLIAM  L.  PATTERSON  m  u. 

(See  B.  CL,  Reporter's  ed.,  401-tfB.) 

Aw  «f  derk,  wAm  dmandtiiU—printiiig  bg 
partie*. 

h  If  the  record  Is  printed  under  the  supervision 
ol  tbe  oIerk,he  may  leguire  the  payment  oi  the  fee, 
chargeable  under  Che  Ath  Rule,  ouore  the  printing 
it  done. 

&  If  tbe  parties  thwnselvea  (nmlBh  the  printed 
copies,  the  fee  most  be  paid,  if  demanded  oy  the 
olerk,  in  time  to  enable  Sim  to  make  tbe  neooiarx 
ezamlnutions  and  be  ready  to  deliver  tbe  ooples  to 
tbe  parties  or  their  counsel  and  to  the  court,  when 
needed  for  any  pu^se  in^Utt^rogroM  <tf  the  oaussu 

Submitted  Jan.  88, 1884.   Decided  Feb.  4, 1884. 

APPEAL  from  theCircuit  Court  of  the  United 
States  for  the  Western  District  of  Mis- 
souri, 

On  motion,  for  leave  to  docket  a  cause. 
The  case  Is  sufndently  stated  by  the  court 
Mr.  Alexander  Orrnvwh  on  behalf  of 

Jamea  S,  Bottford,  for  appellants. 
No  counsel  appeared  for  appellees. 

Jfr.  CA^^JusMesWaite  delivered  the  oidn-  [40 
Ion  of  the  court : 

In  this  case  the  appellants  have  delivered  to 
the  clerk  tbe  requisite  number  of  copies  of  the 
record  in  print,and  they  ask  to  docket  the  cause 
without  securing  tbe  payment  of  the  fee,charge- 
able  under  the  present  rules  in  connectkm  with 
tiie  printing. 

The  Act  of  March  8, 1688,  eh.  148, 88  Stat  at 
L.,  681,  making  appropriationsforsundiy  civil 
expenses  of  the  government  for  the  fiscal  year 
ending  June  80,  1884,  mode  an  entire  change  in 
the  emoluments  of  tbe  clerk  of  this  court  Be- 
fore that  Act  the  clerk  collected  the  fees  of  hts 
o£Bce,  paid  tbe  expenses,  and  ke^  what  re- 
mained as  his  own  compensation.  He  was  not 
accountable  to  the  government  or  to  anyone  dse 
for  tbe  income.  The  Act  of  1863  established 
a  maximum  for  his  annual  compensation,  and 
required  him  to  pay  into  tbe  Treasury  all  the 
fees  and  emoluments  of  the  office  over  his 
salary,  necessary  clerk  liire  and  incidental  ex- 
penses. 
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The  same  Actmads  It  the  doty  of  the  court  to 
prepare  a  table  of  feee  to  be  charged  by  the 
clenc  This  was  done,  and  anuoig  the  rest  is 
the  following: 

"  For  preparioe  the  record  or  a  transcript 
thereof  for  the  printer,  indexing  the  same,  su- 
perridng  the  printing  and  dutributing  the 
iffinted  copies  to  the  jiisdces,  the  reporter,  the 
law  Ubrarr  and  the  parties  or  their  counsel,  15 
centaper  folio."  Rule  24.  sec.  7. 

The  clerk  la  responsible  to  the  court  for  the 
correcLness  and  proper  indexing  of  the  printed 
copies  of  the  record,  for  their  presentation  to 
the  justices  in  the  form  and  of  the  size  pre- 
scribed  by  the  rules,  and  for  their  deliveiy 
when  required  to  the  parties  entitled  thereto. 
As  he  must  now  account  to  the  Treasury  for  the 
fees  and  emoluments  of  his  oflSce,  he  mt^  de- 
mand payment  in  advance.  Steeeerv.  I{iekman, 
109  U.  S.,  74  [XXVn.,  861].  If  the  printing 
li  actually  done  under  his  supervision,  he  may 
require  the  payment  of  the  fee  chargeable  under 
the  rule  before  the  printing  Is  done.  If  the 
parUes  themselves  furnish  tne  printed  copies, 
the  fee  must  be  paid,  if  demandrai,  in  time  to  en- 
able taim  (0  make  toe  necessary  examinations 
and  be  I'eady  to  deliver  the  copies  to  the  parties 
or  their  counsel  and  to  the  court,  when  needed 
for  any  purpose  In  the  progress  of  the  cause. 
The  fee  is  for  the  service  specified  ta  this  item 
of  the  table,  and  is  indivisible.  Consequentlv, 
tf  the  clerk  performs  any  part  of  the  service  he 
is  entitled  to  collect  the  whole  fee  ;  and  if  the 
printed  record  is  used  at  all,  it  must  be  exam- 
ined by  him  to  we  If  it  conforms  to  the  copy 
certified  below  and  on  file  as  the  transcript  of 
the  record.  So  that  if  the  printed  copies  are 
used  for  any  purpose  in  the  progress  of  the 
cause,  the  whole  fee  is  chargeable.  As  the  law 
now  stands,  the  fees  and  emoluments  of  the 
office  belong  to  the  govemment,  subject  only  to 
the  payment  of  the  annuat^ilary  of  the  clerk, 
necessary  clerk  hire  and  incidentid  expenses, 
andthe  derk  is  the  collecting  agent  for  the  gov- 
ernment. 

As  this  record  has  been  ^nted,  the  case  may 
be  docketed  without  secunty  for  this  fee,  but 
the  printed  copies  cannot  be  delivered  to  the 
justices  or  the  {urties,  for  use  on  the  final  hear- 
ing or  on  any  motion  in  the  progress  of  tlie 
cause,  unless  the  fee  is  paid  when  demanded 
by  the  clerk,  in  time  to  enable  him  to  make  his 
examinations  and  perform  his  other  duties  in 
connection  with  the  copies. 

Rule  31  relates  only  to  the  form  and  size  of 
the  printed  records,  briefs  and  arguments  and 
has  nothing  to  do  with  the  fee  now  in  question. 

True  copy.  Test: 

James  U.  UoKenney,  Clerk,  Sup.  Court,  U.  8. 


STATE,  ELisna  Ruckkait,  Prosecutor, 

i^.  IB  iSr., 
e. 

PETER  A  DEMAREST,  Collector  of  the 
Township  of  UAnnoioToii,  in  the  County 
OF  Bkboek. 

(See  8.  a.  Reporter's  ed.,  400, 401.) 

I^aetiee—tuit  tohen  abated. 

Wbere  a  ludffment  was  recovered  in  a  state  ooorC  L 
110  I,  H, 


^  las^  and  defendantiuod  oat  a  writ  of  error  fronk 
this  oourttfraveaboBdandhadthe  citation sipieft 
but  never  ffeoketed  theoase  here,  and  died  InlML 
and  plaintiff  died  in  1888,  tb«  suit  became  inop^t? 
tlve  for  want  of  proeeoution,  and  will  be  declared 
abated  by  the  deat^  of  the  parties. 

Submitted  Jan.  10, 1884.   Decided  SVb.  4, 1884. 

F ERROR  to  the  Court  of  Errors  and  Ap- 
peals of  New  Jersey. 
On  motion  to  docket  and  dismiss. 
Mr.  Peter  W.  Stagg,  for  defendant  in  exror^ 
In  support  of  motion. 
No  opposing  counsel. 

Mr.  Chitf  Justice  Waite  delivered  the  opin- 
ion of  the  coiirt: 

This  is  a  motion  by  Cornelius  N.  Doric,  the- 
successor  in  office  of^  Demarest,  the  defendant 
In  error,  to  docket  and  dismiss  a  case.  From 
the  motion  papers  it  appears  that  Demarest,  as 
Collector  of  the  Township,  recovered  a  judg- 
ment arainst  the  State,  Ruckman,  prosecutor, 
in  the  Court  of  Errors  and  Appeius  of  New 
Jersey,  on  the  11th  of  July,  1866,  and  that 
Ruckman  sued  out  a  writ  of  error  from  this 
court,  gave  bond  and  had  citation  signed,  but 
never  docketed  the  case  here.  Bucluun  died 
on  the  6th  of  November,  1888,  ami  Demarest  la- 
the summer  of  1888. 

Upon  these  facts  it  is  clear  that  the  writ  of 
error  had  become  inoperative  for  want  of  prose- 
cution long  before  it  abated  by  the  death  of  the 
parties.  GWjafty v.iVrceW,9flU.8.,506[XXV., 
354],  and  cases  there  cited.  The  exact  date 
when  the  writ  was  sued  out  is  not  stated,  but  it 
it  had  been  delayed  until  five  years  after  the 
Judgment,  there  was  no  time  witUn  ten  yeara 
before  the  death  of  Ruckman  that  be  would 
have  been  allowed  to  docket  the  case  in  this 
court,  since  tbat  could  only  be  done  during  the 
term  to  which  the  writ  was  returnable.  Rrnm* 
to  tu  proper,  ther^ore,  to  deeiare  tA«  wit  abaMt 
by  the  death  0/  the  partiea,  and  teave  the  repretent- 
olivet  of  Hum  in  tTiterest  to  proceed  aeeordinglg. 
An  order  to  that  efeet  may  be  entered. 

Trueoopj.  Test: 

James  U.  HoEenner,  Clerk.  Sup.  Court,  JJ.  B. 


ALBERT  CONRO  bt  al..  Appti., 

V. 

CHARLES  8.  CRANE  et  al. 
(See  8.  C  Beporter's  ed..  40M18.) 
Bankrupteg  aaU—liab&itgfor  profits. 

•Property  was  sold  to  H..  by  order  of  a  court  of 
bankruptoy.  He  not  paying  for  It,  the  oourt,  with- 
out notice  to  bim,  vacated  the  order  of  nue,and 
made  an  order  Bemng  it  to  0»  who  paid  for  It  and 
went  into  possessloa  of  it.  Afterwards,  on  review, 
the  sale  to  0.  was  set  aside,  and  the  sale  to  H.  re-In- 
stated. U..  liaving  paid  for  the  property,  received 
possession  of  it,  and  afterwards  the  money  paid  by 
C.  was  repaid  to  him;  held,  thatC.  wasnoluableto 
pay  to  H.  the  profits  derived  Uni  from  the  us» 
of  the  property  while  be  bad  it. 

[No.  69j 

ArgtudJan.  $4,  tS,  IS84.  DeeSdaiMair.  S,  I884. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

*Head  note  by  Jft-.  Juatke  BuscHtOBD. 
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The  hlfltoiyaiid  fads  of  tliecase  fully  ap- 
pear  In  the  opinion  of  the  court. 
MeMr*.  Iijrman  TrambnU  uid  AwwA  E. 

Knlet,  for  appellants: 

It  is  a  settled  rule  of  law,  that  a  purchaser 
under  an  erroaeous  judgment.  If  there  is  a  reg- 
ular execution  under  i^  may  Justify  untU  the 
judgment  is  rerersed.  Bk.  of  U.  a.  y.  St.  cf 
V««^i.,6Pet.,  17. 

Purchasers  of  property  at  judicial  soles  will 
be  protected  agaust  claims  forits  use  while  the 
Judgment  Is  fa  force.  VoorJieet  t.  Bank,  10 
Pet.,  469;  Galpin  v,  PtwB,  18  WalL,  860  (85  U. 
€. .  XXI.  ,959):  Freem.  Execo.,  sec  848;  Borer, 
Judicial  Sales,  sec.  182. 

The  principle  is  that  no  person  shall  be  prej- 
udiced, who,  in  good  faith,  purchases  at  a  ju- 
-didal  saK  relying  upon  the  act  of  the  court  hav- 
ingJuriB(Uction. 

Vray  t.  Bri^rdeUo,  1  WaU.JI27  (66  U.  8., 
XVII.,  698);  The  Thomptm,  S^^alL,  166  (70 
U.  8.,  XVIII.,  56). 

Appellees  are  not  entitled  to  the  rents  and 
profits  prior  to  the  time  on  filing  their  bill 

Qmet  T.  mtUamt,  20  How.,  688  (61  U.  8., 
XY.,  1014);  Bkkt  v.  SaUitt,  8  De  0.,H.  &0., 
fil8;  Edieanb  t.  Man/an,  1  HcClel..  667;  see. 
{8.  0.)  18  Price.  78S;  Siee  v.  Siee,  2  Draw.  78. 

In  any  event,  appellees  are  not  entiUed  to 
rents  and  profits  pnor  to  the  time  of  paying 
their  money  into  court;  that  is,  from  July  12  to 
Sep.  6,  1875,  a  period  during  which  they  had 
parted  wiUi  no  money. 

Mr.  John  S.  Cooper*  for  ai^wUees: 

Appellants  were  bound  to  account  to  appel- 
lees for  the  rental  value  of  the  proper^,  or  for 
the  net  profits  realized  by  the  former  for  its  use, 
during  the  entire  period  appellants  had  posses- 
slon  of  it. 

Xaunv.  Reanotda,  16Cal.,4G9: 1  Sugd.yend., 
270(115):  148(104):  2  Bugd.  Vend..  814(627); 
1  Story,  £q.  Jur.,  sees,  m-807,  789;  May 
UOUnn,  11  Wall. ,  217, 285-287  (78  U.  S. .  XX., 
60.  64);  F^,  Spec.  Perf.,sec8.  912,917;  1  Per- 

g,  Trusts,  see.  168;Preem.  Execu.,  sec.  327;  2 
an.  Ch.  Pr.,  1276,  1277;  Thomas  t.  Bvxton, 
L.  R,8Eq.  Cas.,  120;  Eivpy.  Banna,  2Bland, 
Ch.,  26;  Davis  t.  S.  R.  Go,,  18  Bk.  Reg.,  258; 
Cocks  y.  bard,  7  Wait.  659  (74  U.  S.,  XIX., 
876);  Utorion  t.  BiaBo%,  20  Bis.,  488. 

Mr.  Juries  Blatehford  delivered  the  opin- 
ion    the  court: 

On  the  eth  of  June,  1876,  Harry  Fox  and 
William  B.  Howard,  copartners  as  Fox  &  How- 
ard, were  adjudged  bankrupts,  on  the  petition 
of  their  creditors,  by  the  District  Oourt  of  the 
United  States  for  the  Northern  District  of  Illi- 
nois. On  the  16th  of  June.  Bradford  Hancock 
was  appointed  by  that  court  inovi^onal  as- 
signee. He  took  possession  of  the  proper^  here- 
ioafter  mentioned,  and  on  his  petition,  the  court 
made  an  order,  on  June  19tb,  directing  him  to 
advertise  for  sealed  bids  for  the  purchase  of  the 
property,  either  as  a  whole  or  in  parcels,  the 
bids  to  be  opened  by  the  judge  of  the  court  on 
July  1.  The  proper^  coDsisted  of  tug-boats, 
dredges,  pile-drivers  and  scowa,and  articles  iised 
in  connection  therewith.  On  July  2  the  assignee 
reported  to  the  court  a  bid  of  $40,000  by  Jeffer- 
son Hodgkina,  for  certain  of  the  property,  and 
recommended  its  acceptance.  On  July  9  the 
court  made  an  order  apfauving  of  and  confirm- 
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ing  the  sale  and  directing  the  asdgnee,  on  the 
receipt  of  the  $40,000,  to  execute  to  Hodgkins 
all  transfers  necessary  to  vest  In  him  the  title  of 
the  bankrupts  to  the  proper^,  and  to  deliver  to 
him  the  immediate  posKssion  thereof,  and  to 
pay  the  $^,000  into  court.  On  the  12th  of 
July,  the  assignee  presented  to  thotourt  a  sworn 
petition,  setting  forth  that  be  had  repeatedly 
called  on  Hodgkins  to  pay  over  to  him  the  pur- 
chase money,  and  had  on  July  10  presented  to 
Hodgkins  a  certified  copy  of  the  order  con- 
firming the  sale  and  demanded  payment  of  the 
$40,000,  or  a  deposit  on  account  thereof,  and 
offered  delivery  of  the  property  on  payment; 
that  Hodgkins  had  neither  paid,  nor  deposited 
anything:  that  Oonro  &  CwUn,  a  firm  com- 
posed (n  Albert  Qmao  and  WiUard  S.  (3artcin, 
nad  made  a  bid  of  $40,600  for  the  same  prop- 
erty, agreeing  to  assimie  certain  charges;  and 
that  he  believed  it  to  be  for  the  best  interest  of 
the  estate  that  the  order  conflnning  the  sale  to 
Hodgkins  should  be  set  aside,  and  that  the  prop- 
erty be  sold  to  Conro  &  Car  kin.  On  the  same 
day,  the  court  made  an  order  nvarte,  setting 
aside  the  order  of  sale  to  HodsMos,  annulling 
such  sale,  accepting  the  bid  of  C(mro  A  (TaAjn, 
and  directing  uiat  the  property  Included  in  the 
bid  of  Hodgkins  be  sold  to  Conro  A  Carkio  tea 
$40,500,  on  tbe  terms  of  their  bid,  and  that  the 
assignee  deliver  the  property  to  them,  with 
proper  bills  of  sale,  on  their  paying  to  him  the 
$40,600.  On  the  same  day  Oonro  &  Carkln 
paid  to  the  aasigneo  the  $40,600,  and  he  delivered 
to  them  a  bill  of  sale  of  the  property  aod  put 
the  property  into  their  possession. 

On  the  10th  of  August  Hodgkins  filed  in  the 
Circuit  Court  of  the  United  States  for  the  North* 
em  District  of  Illinois  a  petition  for  the  review 
of  the  order  made  by  the  district  court  on  July 
1 2.  That  petition  alleged  that  Charles  S.  Oane 
was  the  principal  In  the  Hodgkins  bid.  Ou  the 
18th  of  Aueust,  thedrcnit  oourt,  on  a  hearing 
on  the  petition  of  review,  made  an  order  stating 
that  it  was  of  opinion  that  the  district  court 
should  not  have  made  the  order  of  July  18  with- 
out giving  Hodgkins  or  Crane  an  opportunity 
to  be  beuu,  ancTdlrecting  the  district  court  to 
open  and  set  aside  that  order,  and  give  Hodg- 
kins or  Crane  an  opportunity  to  be  heard  on  the 
application  to  set  aode  or  vacate  the  wder  of 
JuJy  0,  and  that  In  the  meantime  and  until  the 
action  of  the  district  court  thereon  nothing 
should  be  done  in  relation  to  the  proper^,  by 
any  of  the  parties,  prejudicial  to  the  rights  of 
Hodgkins  or  Crane. 

On  the  18th  of  August,  Hodgkins  and  Crane 
filed  their  joint  petition  in  the  District  Court, 
praying  that  the  order  <A  July  12  be  set  aside; 
that  the  property  be  delivered  to  them;  aodtliat 
Conro  uid  Carkln,  the  bankrupts,  and  tbe  as- 
signee pay  to  them  the  value  of  the  use  of  the 
property  from  July  12.  The  petition  alleged 
that  the  bid  of  Hodgkins  was  made  ou  behalf 
of  and  by  the  direction  of  Crone,  and  that  the 
assignee  andC!onro  andCarkin  hedactedlnbad 
faith.  Hancock  had  been  duly  appduted  as- 
signee In  bankruptcy,  and  he  and  Conro  and 
Carkin  and  tbe  bankrupts  were  made  parties  to 
the  proceedings,  by  a  rule  to  show  cause.  The 
assignee  answered  the  petition  on  the  27th  of 
Augiist.  Under  an  order  of  the  District  Judge 
the  petitioners  paid  into  the  district  court,  on 
the  Wi  <tf  S^tember,  the  sum  (tf  $40,000.  On 
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the  iSth  of  September,  Cooro  and  Carkin  filed  a 
Jotait  aoflwer  to  the  petition.  Testimony  waa 
taken  before  a  rwister  on  the  Issues  raised.  The 
matter  was  heard  by  the  district  court  on  the 
4Ui  of  November,  and  on  the  6th  of  March, 

06]  1876,  it  made  an  order  dismissing  the  petition 
on  Uie  merits.  On  the  same  day  Crane  and 
Hodgkins  filed  in  the  circuit  court  a  petition  of 
review,  praying  for  a  reversal  of  the  action  of 
the  district  court.  On  the  10th  of  April,  the  cir- 
cuitcourt  mnde  an  order  reversing  and  setting 
aride  the  orders  made  by  the  district  court  July 
IS,  1875.  and  March  6,  1876,  and  confirming  its 
own  order  of  August  13,  1875.  On  the  24tb  of 
April  the  circuit  court  made  a  further  order  va- 
catini;  the  order  mode  by  the  district  court  July 
12,  1875,  and  decreeing  that  the  order  made  bv 
the  disUlct  court  July  9,  1875,  remain  in  fuU 
force  and  effect  as  origfnfdly  made,and  then  pro* 
ceeded  as  follows:  "And  it  appearing  that  the 
ram  of  $40,000  has  been  paid  into  the  district 
cotU'ton  the  sale  confirmed  to  the  said  Hodgldns 
on  the  0th  day  of  July,  A.  D.  1875,  and  this 
court  being  of  opinion  that  upon  the  [myment  of 
the  purchase  money  by  the  said  Hodgkins  the  or- 
der of  the  9th  day  of  July  aforesaid  vested  in  him 
from  that  date  all  the  right,  title  and  Interest  of 
the  bankrupts  in  the  property,  thedistrict  court 
Is  herebv  directed  to  order  the  assignee  to  exe* 
cute  ana  deliver  to  the  said  Hodgkins  the  neces- 
sary papers  to  show  the  title  in  the  said  proper- 
ty, and  to  cause  the  assignee  to  deliver  the  said 
property  to  the  said  Hodgkins  or  to  the  said 
Craine.  And  the  district  court  ia  hereby  di- 
rected and  required  to  make  all  needful  rules 
and  orders,  summary  or  otherwise,  to  carry 
Into  effect  the  said  confirmatory  order  of  July 
»th,  A.  D.  1875.  And  the  district  court  is  di- 
rected to  return,  subject  to  the  conditions  here- 
inafter stated,  to  the  said  Conro  and  Cai-kin,the 
sum  of  $40,500,  the  amount  of  purchase  money 
paid  by  them,  the  sale  to  them  being  hereby  an- 
nulled and  set  aside.  •  •  •  And  Uiere  be- 
ing a  question  raised  as  to  the  rights  of  the  par- 
ties growing  out  of  the  possession  for  a  time  of 
the  property  by  Conro  and  Carkin,  and  of  cer- 
tain moneys  prtid  by  them  for  claims  thereon, 
expenses,  improvements  and  repairs,  as  well  as 
the  profits,  it  is  ordered  that  the  said  Conro  and 
Carkin,  or  the  assignee,  or  the  said  Crane  and 
Hodgkins,  or  either  of  them,  may  have  the 
right  to  file  a  bill  or  to  commence  other  legal 
proceedings  in  any  court  having  jurisdictuin 
Uiereof,  as  they  may  be  advised,  to  determine 
tlie  rights  or  equities  of  the  parties.   And  the 

IWn  district  court  may,  on  the  application  for  that 
purpose,  retain  any  part  of  Uie  money  now  in 
the  district  court  and  belonging  to  Conro  and 
Carlcin,  or  require  security,  before  the  said 
money  is  paid  to  them,  from  the  said  Conro  and 
Carkin,  to  answcrforany  claimdue  from  them, 
growing  out  of  the  possession  and  use  of  the 
propeity,  to  any  party  or  parties  entitled  there- 
to.' Conro  and  Carkin  and  the  assignee  took 
an  appeal.  May  8,  1876,  to  this  court,  from 
that  order.  On  the  5th  of  May,  1876,  Crane  and 
Hodgkins  obtained  possession  of  nearly  all  the 
property  in  question  by  means  of  a  writ  of  re- 
plevin issued  from  a  court  of  the  State  of  Illi- 
nois, and  on  the  9th  of  May,  1877,  they  obtained 
possession  of  a  pile-driver,  part  of  the  property. 
The  case  in  this  court  was  docketed  here,  but 
was,  on  motion  of  the  appellees,  dismissed  for 
119  U.  S.  U.  a.  Book  28. 


want  of  jurisdiction,  on  March  19,  1877.  Chnro 
T.  Cfraae,MV.  S.,  441  [XXIT.,  145].  On  tiie 
S4th  of  MM,  1877,  the  district  court  made  an 
order  that  Conro  and  Corkin  have  leave  to  with- 
draw the  $40,500  on  thcirgiving  a  bond  in  the 
penalty  of  $80,000, which  uicy  gavc,with  three 
sureties,  conditioned  that  they  would  appear 
without  delay  to  any  suit  or  uUI  which  might 
be  brought  against  them,  by  any  person  con- 
cerned, touching  the  premises,  and  would  pay 
all  claims  due  from  them  to  any  parties  entitled 
thereto,  growing  out  of  the  use  of  ihc  property 
in  question.  On  the  same  day  the  $40,500  waa 
paid  back  to  them  and  the  bill  in  this  suit  was 
□led  by  Cmne  and  Hodgkins,  in  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  Illinois,  against  Conro  and  Carkin 
and  the  assignee. 

The  bill  sets  forth  the  foregoing  matters  and 
charges  fraud  and  conspiracy,  and  alleges  that 
Conro  and  Carkin  derived  profits  from  the  use 
of  the  property  and  were  the  constructive  trust- 
ees of  the  plaintilfs  in  using  it,  and  pmys  for  an 
account  of  such  profits,  and  of  the  expenses  in- 
curred in  using  the  property,  and  of  the  fair 
rental  value  of  the  property.and  of  the  value  of 
its  use,  and  of  tiie  expenses  of  the  plaintiffs.In 
defending  their  titie  and  obtaining  possession  of 
the  property,  and  for  a  decree  against  the  de 
fendants  therefor.  The  defendants  answered 
the  bill,  and  there  were  replications  to  tlie  an-  [401 
swers.  The  proofs  so  taken  before  the  register 
In  bankruptcy  were  used  in  evidence,  and  fur- 
ther proofs  were  taken  on  both  ^des.  An  order 
of  reference  to  a  master  was  made  lnjnne,1879, 
under  which,  after  taking  further  evidence,  he 
reported  as  to  the  rental  value  of  the  property 
from  July  13,  1875,  during  the  time  Conro  & 
Carkin  had  it,  and  as  to  the  amount  of  profits 
they  derived  from  it  while  they  had  it,  and  also 
as  to  what  they  paid  for  repairs  on  it,  and  as  to 
what  Crane  and  Hodgkins  had  paid  for  fees  and 
expenses  in  recovering  or  defending  the  title  to 
the  proiwrtv  in  the  pr^ous  litigations.  The  ap- 
pellants ana  the  appellees  excepted  to  the  report, 
and  tlie  court  made  a  final  decree  which  con- 
tained the  following  provisions:  "That  the  said 
defendants  Albert  Conro  and  Willard  S.  Carkin 
be  held  to  account  for  the  reasonable  value  of 
tiie  use  of  said  property  in  the  pleadings  de- 
scribed, while  the  same  was  withheld  from  the 
possession  of  the  said  complainants  by  the  de- 
fendants Conro  and  Carkin,  which  value,  in  the 
judgment  of  the  court,  is,  in  this  case,  equal  to 
the  net  profits  realized  by  them  from  the  use  of 
said  property  ether  than  pile-driver  No.  6,from 
July  12,  1875,  to  May  5, 1876,  being,as  the  mas- 
ter reports,  the  sum  of  fourteen  thousand  six 
hundred  and  ninety-three  dollars  and  seventy- 
nine  cents  ($14,698.79),  the  report  of  the  said 
master  in  that  behalf  being  hereby  confirmed  ; 
and  that  the  said  complainants  ought  to  have 
and  recover  of  the  said  Albert  Conro  and  Wil- 
lard 3.  Carkin  the  said  last  mentioned  sum,  with 
interest  Uiereon  at  the  rate  of  6  per  cent  per  an- 
num from  May  5,  1876  ;  and  also  tliat  the  said 
complainants  are  entitled  to  a  decree  against  the 
said  Albert  Conro  and  Willard  8.  Carkm  for  the 
further  sum  of  three  hundred  dollars  ($:I00)  for 
the  use  of  pile-driver  No.  6,  with  like  interest 
from  the  9th  day  of  May,  1877 ;  and  that  the 
said  complainants  ought  to  have  and  recover  of 
the  said  Albert  Conro  and  Willard  S.  Carkin 
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the  Kdd  last  mentioned  sum  with  Interest  u 
aforesaid.  And  it  fiutber  appearing  to  the 
court  that,  the  said  two  sums  of  money  and  in- 
terest thereon  as  aforesaid  amount  at  the  date 
of  the  entry  of  this  decree,  to  the  sum  of  efeht- 
een  thousand  and  seventy  dollars  ($18,070),  itls 
thereupon  further  ordered,  adjudged  and  de- 
creed by  the  court,  that  the  said  complainants 
rmoi  ^  recover  of  the  said  defendants  Al- 

bert  Conro  and  Willard  8.  Carkin  the  said  last 
mentioned  sum  of  $18,070,  besides  the  costs  of 
this  sui^  to  be  tazc^"  From  this  decree  Con- 
ro and  Carkin  have  appealed  to  this  court 

It  is  contended  by  the  appellants  that  the  cir- 
cuit court  had  no  jurisdiction  of  this  suit  be- 
cause the  assignee  was  a  citizen  of  the  same 
State  with  the  plaintiffs,  But  no  relief  was 
granted  against  him  by  the  Gnal  decree  and, 
although  the  suit  was  not  formally  dismissed  as 
to  him,  it  is  evident  that  he  was  treated  through- 
out as  only  a  formal  party.  There  was  juris- 
diction by  dtizenskip  as  to  the  other  parties, 
Mid  the  real  oontroveisy  was  between  them. 
The  record  does  not  show  that  the  appellants 
raised  tiits  question  in  the  circuit  court.  Under 
these  circumstances,  it  is  not  proper  to  allow 
the  Jurisdiction  between  the  r^  parties  to  be 
now  challenged  on  tiiis  ground. 

It  Is  also  contended  tbatthereroedy  of  the  ap- 
pellees was  at  law  and  not  In  equity.  Waiving 
the  consideration  of  tlus  question,  we  prefer  to 
dispow  of  tiie  case  on  its  merits. 

we  are  unable  to  perceive  any  relation  of 
trust  between  the  appellants  and  Uie  appellees. 
The  former  were  clothed  with  no  fiduciary 
character  as  respects  the  latter,  by  reason  of  any 
relation  existing  between  them  prior  to  the  mak- 
ing by  the  ^pellanta  of  their  bid,  nor  did  the 
holding  of  the  property  by  the  appellants  create 
such  relation.  The  appellants  received  the  prop- 
erty and  paid  ttieir  $40,600  under  the  sanction 
of  an  order  of  the  court,  which  not  only  author- 
ized tiie  sale  to  them  but  set  aside  the  order  of 
sale  to  Hodgkins  and  annulled  such  sale.  They 
purchased  at  a  ludlcial  sale  and  received  the 
property  from  tne  hands  of  the  court.  The 
[410]  courtnudethesecondorderof  sale  without  no- 
tice to  Hod^dns  (ff  Cnme.  That  was  held  to  be 
erroneous.  On  a  beaTing,the  district  court  main- 
tained the  pro|Hlety  of  the  order.  On  review, 
the  decision  was  reversed,  and  the  circuit  court 
being  of  opinion  that,  on  the  inyment  by  Hodg- 
kins of  the  purchase  money,  the  orl^nal  order 
of  sale  to  him  vested  in  him,  from  July  9,  1876, 
all  the  right,  title  and  Interest  of  the  bankrupts 
in  the  property,  directed  that  the  district  court 
order  the  assignee  to  deliver  to  Hodgkins  the 
necessary  title  papers  of  the  property  and  cause 
the  assignee  to  deliver  the  property  to  Hodg- 
kinsorCrane.  Italsodirectedthe districtoourt 
to  return  to  Conro  and  Carkin  their  $40,S00, 
the  order  saving,  "the  sale  to  them  being  here- 
by annulled  and  set  aside."  The  order  did 
not  conclude  or  determine  anything  as  to  any 
liability  of  the  appellants  to  anyone  for  profits 
or  rent  or  value  of  use  of  the  property.  On  the 
contrary,  it  gave  to  all  parties,  the  appellants, 
or  the  appellees  or  tlie  assignee,  the  right  to  in- 
stitute legnl  proccodingsinany  competentcourt 
to  determine  the  rights  or  equities  of  the  i>arties 
erowing  out  of  the  possession  of  the  property 
by  the  appellants,  and  out  of  their  having  paid 
moneys  for  cbilms,  wq»eiiBes,  tmprovemanto  and 
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repairs  thereon,  and  out  of  the  {ffoflts,  as  to  all 
of  which  matters  It  stated  a  question  was  raised. 
The  declaration  in  the  order  of  the  dnniit  court 
that  Hodgkins,  havhig  paid  his  $40,000,  waa 
vested,  by  the  order  of  July  9, 1875,  from  that 
date,  with  the  title  of  the  bankrupts  to  the  pTo» 
erty,  did  not  cmifer  on  Hodgkins  or  the  app^ 
lees  the  right  to  oollect  rent,  or  value  or  profits 
of  use,  from  the  appelluitB,  for  the  time  they 
bad  the  property.  Nor  did  the  provision  of  the 
ord^  In  regard  to  the  retention  by  the  district 
court  of  p^  of  the  money  paid  by  the  appel- 
lants, or  the  giving  of  secunty  by  them,  have 
that  effect.  The  quesUon  of  their  liability  de- 
pended on  many  other  considerations. 

There  was  no  privity  of  contract  between  the 
appellees  and  the  appelhmts.  The  latter  held 
the  property  adversely  to  the  former  for  8 
months  and  39  days,  and  all  the  time  under  the 
authority  of  an  order  of  the  district  court.  The 
appellees  recovered  possession  of  nearly  all  of 
the  property  26  days  after  the  order  of  the  Cir- 
cuit Court  was  mode.  The  wpenants  were  de- 
prived of  the  use  of  thdr  $40^600  from  July  13, 
1870,  to  May  34,  1877,  a  period  extending  be- 
yond the  time  during  which  they  hehi  any  of 
the  property,  and  the  money  was  returned  to 
them  only  on  their  giving  a  bond  with  three 
sureties.  The  appellees  succeeded  to  the  title 
of  the  bankrupts  and  the  assignee  to  the  i>rop- 
erty  from  July  0,  1875,  accoraing  to  the  order 
of  the  circuit  court,  but  they  could  have  no 
greater  rights  in  respect  to  recovering  from  the 
appellants  for  the  use  of  the  property  after  that 
date  than  the  assignee  could  have,  because  tliey 
held  under  him  and  derived  all  their  rights  from 
him;  and  he  could  have  none  so  long  as  be  with- 
held the  $40,600  from  the  appellants.  He  could 
not  keep  the  money  and  still  have  rent  for  the 
property.  That  would  be  to  keep  the  money 
and  vurtually  the  property  too,  by  recovering 
for  the  use  of  the  latter.  The  legal  presump- 
tion Is  that  the  appellants  could,  by  the  use  of 
the  money,  have  procured  like  property,  and 
made  out  of  it  the  profits  decreed  against  them. 

The  rights  In  question  which  the  appellants 
acquired  by  the  Judicial  sale  are  to  be  protected 
so  long  as  the  oraer  of  sale  was  in  force.  Kwe- 
over,  during  the  entire  period,  after  the  order 
was  reversed  as  well  as  before,  the  court  and 
the  assignee  retained  the  money  of  the  appcl- 
luits.  Toe  title  of  the  appellants  to  the  property 
and  their  right  to  keep  it  as  purchasers  were, 
undoubtedly,  subject  to  the  result  of  the  litiga- 
tion had.  But  a  rescission  of  the  sole  and  the 
destruction  of  their  title  involved,  as  a  nocessaiy 
element,  the  return  to  them  of  their  money,  so 
far  certainly  as  any  claim  for  rent  or  profits  was 
concerned. 

We  do  not  think  it  necessary  to  refer  to  the 
voluminous  testimony  adduced  on  the  question 
of  bad  faith  and  fraud.  We  see  no  surilcicnt 
evidence  to  impeach  the  good  faith  of  the  appel- 
lants, nor  do  we  understand  from  the  opuiion 
of  the  circuit  court  on  the  review  in  bankruptcy, 
that  that  court  questioned  their  good  faith  or 
fair  dealing,  whatever  viewa  It  expneaeA  aa  tif 
the  conduct  of  the  assignee. 

The  present  case  has  no  resemblance  to  one 
In  which  a  purchaser  has  been  held  entitled  to 
a  rebate  or  allowance  from  the  purchase  money 
of  land,  for  occupation  or  rent  while  k^t  out 
of  possesdm  1^  a  plaintiff,  on  a  sale  made 
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412]  theeoartlntheaoit,  abdforexpeiueiof  obtala- 
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ISO.  If  the  araelleea  ml^t  have  been  entlHea' 
to  a  deduction  zrom  the  amount  of  their  bid  be- 
cause of  the  action  of  the  assignee,  the  bankrupt 
eetate  could  not  xe-tmbnrse  itadf  fw  its  loas 
from  such  action  by  making  the  i^vpellaata  re- 
sponsible for  it. 

Nor  does  the  doctrine  applied  to  a  purchaser 
who  buys  land  with  notice  of  a  prior  equitable 
eetate  apply  to  the  appellants.  The  district 
court  ranted  the  prior  sale  by  the  same  order 
whicb  accepted  the  bid  of  the  appellants,  and 
the  order  referred  to  the  petition  of  the  asal^ee, 
which  set  forth  that  Hoagkiaa  had  not  paid  his 
bid;  and  there  was  annexed  to  the  petition  a 
copy  of  the  bid  of  the  appellants,  which  stated 
ttiat  they  made  it  understanding  that  Hodgkins 
had  not  complied  with  bis  proposition.  Jj  to 
the  appellants  there  was,  at  the  time  they  paid 
their  money,  no  outstanding  contract  into  or 
sale  to  Hodgkins  by  the  assignee.  Nor  is  there 
anr  analogy  between  this  case  and  one  of  lia- 
bility by  a  grantee  In  a  voluntary  oonTeyanca 
held  void  as  made  in  fraud  of  creditors,  for  rents 
and  profits  from  the  property. 

The  appellees  cite  the  case  of  Jtaun  v.  Bejf- 
nelda,  15  Cel.,  459.   The  histray  of  that  case, 

gthered  from  the  above  report,  and  from  11 
I,  14,  and  18  Cal.,275,  and  ReynolOa  v.  Har- 
rit,  14  Col.,  607,  shows  that  a  decree  foreclos- 
ing two  mortgages  on  land  had  directed  that 
two  different  parcels,  one  covered  by  one  of  the 
mortgages  and  the  other  by  the  other,  should 
be  sold  togedier.although  one  [wrcel  was  owned 
hryone  mortgagor,  and  the  other  by  him  and  an- 
other person  jointly,  as  mortgagors,  such  other 
person  being  merely  a  surety.  The  property 
was  sold  under  the  decree,  at  auction,  by  the 
sheriff,  the  twoporcels  being  sold  together  to 
the  plaintiff.  He  then  sold  and  assignel  the 
decree,  and  his  rights  as  purchaser,  and  the 
aherifTs  certificate  of  sale,  to  one  Hanis.  After 
that  the  defendants  appealed  from  tiie  decree. 
The  decree  was  revereed  for  error  in  the  above 
directions  as  to  the  sale.  The  time  for  redemp- 
tion from  the  sale  having  expired  without  any 
redemption,  Harris  obtained  possession  of  the 
property  by  a  writ  of  assistance.  On  an  appli- 
cation by  the  defendants  to  have  the  sale  set 
.413]  aside  and  to  be  restored  to  possession.  It  was 
held  that  the  plaintiff  could  obtain  no  advantage 
by  a  purchase  under  his  own  erroneous  ju(^- 
ment;  that  Harris  was  not  within  the  protection 
of  an  innocent  purchaser  without  notice;  and 
that  he  took  the  plaintiff's  claim  subject  to  the 
defendant's  right  of  appeal  and  reversal,  and 
occupied  the  plaintiff  s  position,  with  all  his 
ri^ts,  as  well  In  the  decree  and  the  debt  as  In 
the  purchase,  the  decree  being  unaffected  by 
anr  payment  resulting  from  the  sale,  liie  ap- 
plication of  the  defendants  was  granted,  and 
they  were  restored  to  possession.  A  question 
then  arose  as  to  the  rents  and  profits  while  tliey 
were  out  of  possession.  Under  the  foregoine 
views  nnd  as  the  mortgage  still  remained  vftlid, 
to  be  enforced  by  Harris,  under  the  decree,  the 
court  held  thnt  Harris  must  be  treated  as  a  mort- 
gagee in  possesion,  and  was  bound  to  credit  on 
the  mortgage  the  amount  he  had  received  out 
of  the  property.  This  case  Is  wholly  unlike  the 
one  before  us  and  affords  no  support  to  the 
daim  of  the  appellees.   If  anything,  it  goes  to 
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show  that  the  ai^wlkes  might  properly  hava 
claimed  that  the  aarignee  should  oraoit  ontlieir 
purchase  money  the  rents  and  profits  of  the 
property  during  tlu)  time  they  were  kept  out  of 
Its  possession  by  the  action  of  the  assignee 
which  was  in  the  end  held  to  have  been  unlaw- 
ful. The  case  of  Luj^  v.  Almy,  4  Wis.,  S43. 
was  a  similar  one,  of  a  purchaser  who  owned 
the  decree  at  the  time  of  the  sale,  and  took  poa- 
session  of  the  property  after  the  sale  had  been 
set  aside  and  waa  treated  as  a  mortgagee  in  poa- 
session  and  held  liable  for  rents  and  proflta. 

Th»  deeree  of  the  Oireuii  Court  tmutberetumd 
and  tht  etue  m  remanded  to  that  amrt,  vUh  di- 
rection to  diemitt  the  bitt. 

TInwoopy.  lest:  _ 
James  H.  IbKenney.  Oeric,  Bupu  Oourti  V.  B. 


JOHN  D.  AliEXANDEB,  P^.  in  Srr., 

9. 

FRANCES  L.  BRYAN. 

(See  8.  C,  BeiKnter*H  ed.,  414-tia> 

VcTi/teation  of  i^eadinffa— demurrer— Statute  <^ 
LxmitaUone—liaitilUy  of  ewrtAy—Alaiia'ma 
law — liobility  of  exeeutov^— demurrer. 

*  1.  In  Alabama,  a  plea  wbich  denies  the  ezeon- 
tlon,  by  the  defennant,  of  an  Instrument  Id  wiiting 
wblch  Is  the  foundation  of  the  suit,  muit  be  verified 
by  affidavit;  and  the  wuot  of  saob  aJBdavlt may  ba 
reached  by  a  demurrer. 

2.  In  Alabama,  the  plea  Of  ttfl  debet  In  an  action  Of 
debt  on  a  bond  with  oonditlon,  where  breoebes  are 
assigned,  Is  bad  on  demurrer. 

8.  in  Alabama,  by  statute,  an  aottou  against  the 
surety  of  an  executor,  for  any  mlBfeaeance  or  rtml- 
feasance  of  his  prinolpal,  must  be  brought  within 
six  years  after  the  cause  of  action  bos  accrued  and 
not  afterwards,  the  time  to  be  computed  from  the 
act  done  or  omitted  by  the  principal,  which  fixes 
the  liability  of  the  surety ;  and,  until  there  is  a  jn- 
dioial  ascertainment  of  the  default  of  the  prlndmlt 
the  tiablUty  of  the  surety  is  not  fixed. 

4.  Such  Judicial  ascertainment  must  be  something 
more  than  anaudltlngof  accounts,  or  an  ascertain- 
ment or  judgment  that  a  distributee's  share  is  so 
much,  or  that  the  distributee  la  entitled  to  so  much. 
There  must  be  a  decree  ordering  payment  and  on 
which  prooesB  to  ooUeot  can  losue  against  the  prin- 
cipal. 

5.  A  decree  of  a  probate  court,  In  Alabama,  In  160<, 
finding  that  a  dlsulbutee's  share  was  bo  much,  ez- 
pressed  In  money,  and  had  been  Invested  In  confed- 
erate bonds,  and  ordering  the  executor  to  pay  the 
amountln  such  bonds,  was  not  a  decree  on  which 
the  executor  oould  be  sued  to  pay  In  anything  but 
the  bonds,  or  one  on  which  a  sure^  on  the  bond  of 
the  executor  could  tw  sued  to  pay  m  lawful  money 
of  the  tTnlted  States,  and  a  falmrs  of  the  executor 
to  comply  with  snoh  decree  did  not  fix  the  liabilitr 
of  the  surety. 

8.  WhoreaoomptaintlnasultaRalnatsuohsurety 
does  not  state  any  facts  to  show  the  applloation  of 
the  limitation  of  such  statute,  a  plea  wluoh  does  not 
state  such  facts  is  bad  on  demuner. 

[No.  233.] 

Argued  Jan.  tS,  IS84.      Decided  Mar.  8,  ISS4. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
J.  States  for  the  Southern  District  of  Alabama. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mmr$.  W.  Hallett  PhilUps,  J.  Little 
Smith  and  Thomas  A.  Hemdon,  for  plaintiff  in 
error. 

Mr.  H.  Pillanat  for  defendant  in  error. 

Mr.  J-usHee  BUteUbsd  deUvered  theopinr  ^^^^ 
ion  of  the  court: 
'Head  notes  by  3fr.  JveUee  BLAxOBMoaa. 
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On  the  22d  of  November,  1858,  John  A.  C. 
Horn,  bavinr  been  appointed  by  the  Judge  of 
the  Probate  Court  of  MarengoCounty,  Alabama, 
executor  of  the  last  will  and  testament  of  John 
Horn,  executed,  with  John  D.  Alexander  and 
W.  B.  Lessuer,  as  sureties,  a  bond  or  writing 
obligatoiy,  under  ml.  to  said  judge.  In  the  pen- 
alty of  $100,000,  conditioned  that  sud  executor 
should  well  and  truly  perform  all  the  duties 
which  were  or  might  by  law  be  required  of  him. 
This  suit  was  brought  by  Frances  L.  Bryan 
against  the  surety  Alexander,  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  Alabama,  on  the  12th  of  Februair, 
1879.  The  complaint  sets  forth  that  the  plaintiff 
obtained  a  final  decree  In  that  court  andnst 
said  executor,  June  10, 1877,  for  $4,292.IS,and 
costs,  fn  a  suit  in  equity  brought  by  legatees  of 
John  Horn  against  said  executor  ana  others, 
and  alleges  the  non-payment  of  the  decree  and 
a  breach  of  the  condition  of  the  bond.  The  de- 
fendant pleaded  several  unverified  pleas,  to  each 
of  which  the  plaintiff  demurred.  The  demur- 
rers were  sustained.  The  defendont  did  not 
plead  further,  and  the  court  rendered  a  judg- 
ment for  the  plaintiff,  for  $5,207.26.  The  de- 
fendant has  brought  ibe  case  here  by  a  writ  of 
OTor. 

The  first  plea  alleges  that  the  defendant  did 
not  undertake  in  manner  and  form  as  is  in  said 
complaint  alleged  and  set  forth,  and  that  he 
does  not  owe  the  debt  claimed  m  him  in  said 
comphklat.  The  grounds  of  demurrer  to  this 
plea  are:  (1)  that  the  plea  that  the  defendant  did 
not  undertake  amounts  only  to  a  denial  of  the 
execution  of  the  bond  and  Is  not  verified  by 
oath;  (2)  that  the  plea  is  not  verified;  (3)  that 
the  averment  that  the  defendant  does  not  owe 
the  sum  sued  for  cannot  be  legally  pleaded  and 
tenders  no  le^  issue.  By  the  Code  of  Ala- 
bama (sec.  2989)  a  plea  which  denies  the  exe- 
cution, by  the  defendant,  of  an  Instrument  In 
writingwhich  Is  the  foundation  of  the  suit.must 
be  Termed  by  affidavit  It  is  admitted  that  the 
want  of  such  aflSdavit  may  be  reached  by  a  de- 
murrer. But  it  is  contended  that  the  plea  is 
not  a  plea  of  rum  eatfaetum.  If  the  allegation 
tiiat  the  defendant  did  not  undertake  in  manner 
and  form  as  alleged  is  not  a  denid  of  the.  exe- 
cution of  the  bond,  but  merely  a  denial  of  its 
operation  or  effect,  it  is  a  bad  plea  (2  Chit.  PI., 
483),  and  equivalent  only  U>  the  plea,  at  nil 
which  follows,  and  bad  with  that.  Indeed,the 
plaintiff  in  error  contends  that  all  the  plea  does 
18  to  deny  liability  for  a  breach  of  the  bond  at 
the  time  the  suit  was  commenced.  In  Alabama, 
the  plea  of  defied  in  an  action  of  debt  on  a 
bond  with  condition,  where  breaches  are  as- 
signed, is  bad  on  demurrer.  Seidv.  Nath,  28 
Ala.,  788. 

The  other  pleas  raise  the  question  of  the  Stat- 
ute of  Limitations.  The  Code  of  Alabama  pro- 
vides that  actions  against  the  sureties  of  execu- 
tors for  any  misfeasance  or  malfeasance  of  their 
principal  must  be  brou^t  within  dx  years  after 
the  cause  oi  action  has  accrued  and  not  after^ 
wards,  the  time  to  be  computed  from  the  act 
done  or  omitted  by  their  pnncipal,  which  fixes 
the  liability  of  the  surety.  Sec.  3228  (2896);  sec. 
8226  (2901.)  In  order  to  apply  the  provisions  of 
tills  statute  it  is  necessary  to  state  the  facta  of 
the  case,  as  set  forth  in  the  pleaa. 
IM 


On  the  21st  of  Hay,  1860,  the  Probate  Court 
of  Marengo  County  made  a  decree  on  partial  set- 
tlement of  the  accounts  of  the  executor,  in 
which  it  was  found  that  there  remained  due  to 
Frances  L.  Bryan,  as  a  legatee,  $2,700.18,  for 
which  she  was  entitled  to  a  decree.  Other  sums 
were  found  to  be  due  to  other  legatees*  and  it 
was  decreed  that  thcv  should  recover  those 
sums  of  the  executor;  out  in  regard  to  Frances 
L.  Bryan  the  decree  stated  that  it  arnieared  there 
was  asuit  pending  betweenher  ana  her  husbiuid 
respecting  the  right  of  possession  of  the  prop- 
ertv  therein  ascertained  to  be  her  share,  and  it 
ordered  that  the  executor  should  hold  the  bal- 
ance in  cash  so  ascertainod  to  be  due  to  her,  sub- 
ject to  the  further  decree  of  the  court  to  be  made 
on  the  determination  of  said  suit  The  legatees 
and  the  executor  were  parties  to  this  decree. 

Proceedings  for  a  final  accountinff  were  after- 
words had  in  the  Probate  Court  ana,  on  the  2d 
of  May,  1864,  it  made  a  decree,  stating  that  the 
executor  had  fully  administered  the  estate  and 
had  a  balmce  of  mon^  for  distribution,  whidi 
he  had  invested  In  four  per  cent  bonds  of  the 
Confederate  States,  and  ordering  that  of  this 
amount  he  should  pay  to  Frances  L.  Bryan,  as 
her  share,  due  to  her,  $995.78,  hi  said  confed- 
erate bonds,  this  sum  being  in  addition  to  the 
prior  sum  of  $2,700.18.  It  ordered  the  payment 
of  four  other  shares  in  sucli  confederate  bonds, 
and  tiiat  the  resignation  of  the  executor,  then 
filed,  should  be  recorded. 

On  the  iSth  of  November,  1867,  Sarah  Lock- 
hart,  one  of  the  legatees,  and  her  husband,  and 
Nardssa  Lockhart,  another  legatee,  filed  a  bill 
in  equity  In  said  circuit  court  against  the  exec- 
utor, making  as  defendants  also  the  other  leg- 
atees, deviseesandheirsof  the  testator,  and  oth- 
ers, including  Frances  L.  Bryan  and  het  hus- 
band, alleging  the  failure  of  uie  executor  to  pay 
to  the  legatees,  including  Frances  L.  Bryan,  the 
moneys  so  deCTeed  to  than,  and  praying  an  en- 
forcement of  their  payment  and  a  decree  there- 
for against  the  executor,  and  against  James  D. 
Alexander,  as  surety  on  bis  bond.  On  the  2d 
of  Jtme,  1871,  the  court  decreed  that  the  exec- 
utor pay  to  the  plaintiffs  in  the  suit,  in  lawful 
money  of  the  Umted  States,  the  several  amounts 
adjudged  to  be  due  to  them  by  the  decree  of  the 
Probate  Court  of  May  2, 1864, with  interest;  and 
that  the  remaininK  defendants  be  authorized  to 
apply  for  such  oraer  and  relief  as  they  might 
be  entitled  to  ask  on  the  principles  of  said  de- 
cree. The  executor  appealed  to  this  court,  and 
the  decree  was  affirmed  at  October  Term,  1873, 
Hbm  v.  Lockhart,VJ  Wall.,  670  [84 U.S.,  XXI., 
657],  It  being  held  that  the  executor  could  not 
exonerate  himself  from  liability  for  the  moneys 
adjudged  to  be  due  to  the  legatees  by  pa^ng  the 
same  in  confederate  bonds.  In  the  opinion  of 
the  court  it  was  s.nid:  "  The  validity  of  the  ao- 
tioD  of  the  Probate  Court  of  Alabama  in  the 
present  case,  in  the  settlement  of  the  accounts 
of  the  executor,  we  do  not  question,  except  ao 
far  as  it  approves  the  investment  of  funmi  re- 
ceived by  him  in  confederate  bonds,  and  directs 
payment  to  the  legatees  of  their  distributive 
shares  In  those  bonds.  Its  action  in  tins  respect 
lyas  an  absolute  nullity,  and  cno  afford  nopro- 
tection  to  the  executor  in  the  courts  of  tlie  Unit- 
ed States." 

On  the  first  of  April,  1674,  Frances  L.  Bryan 
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■18]  filed  ber  petition  In  the  circuit  court.  Iq  the  said 
■iiit  in  equity  therein,  under  the  proTisiona  of 
tba  decree,  praying  for  the  recovery  of  the  mon- 
eys so  ascertained  to  be  due  to  ber  by  the  de- 
crees of  the  probate  court,  against  the  executor 
and  against  Alexander.  The  petition  set  forth 
that  tbe  moneys  were  her  separate  estate  and 
that  she  had  been  divorced  from  ber  husband. 
The  court,  on  June  10, 1877,  nude  a  deoree  ad- 
judging that  no  recovOTy  conid  be  had  against 
Alexander.and  dismissing  the  petition  as  to  him, 
bat  without  prejudice,  and  decreeing  that  the 
petitioner  recover,  with  interest  and  costs,  from 
the  executor,  $4,302.12,  which  was  the  amount 
found  to  be  duetoherby  thereportof  amaster, 
as  the  amount,  with  interest,  of  the  decrees  in 
her  favor  in  the  probate  court. 

On  these  focts,  the  question  arises  as  to  when 
the  aci  was  done  or  omitted  the  executor 
which  fixed  the  liability  of  the  surety,  so  that 
the  cause  of  action  had  accrued  against  the  sure- 
ty,  and  the  six  years  bad  commenced  to  run. 

The  plaintiff  in  error  contends  that  the  pro- 
bate decree  of  1864  enabled  Mrs.  Bryan  then  to 
sue  him,  because  the  provision  as  to  payment  in 
confederate  bonds  was  void  and  could  and 
should  have  been  so  treated  by  her;  and  that  thus 
there  was  then  an  absolute  decree  against  the 
executor  to  pay  the  money,  which  fixed  the  li- 
ability of  the  surety  at  tlint  time.  If  this  be  not 
K>,  then  it  is  contended  that  his  liability  was 
fixed  by  the  et^uity  decree  of  June  2,  1871. 

It  is  very  plam  that  the  probate  decree  of  I860, 
which  directed  the  executor  to  retain  the  share 
of  Mre.  Bryan,  $2,700.18,  till  further  order,  and 
did  not  direct  him  to  pay  it  to  her,  cannot  af- 
fect the  question  before  us.  It  is  settled  law  in 
Alabama,  that,  until  there  is  a  judicial  ascer- 
tainment of  the  default  of  the  pnncipal,  the  li- 
ability of  the  surety  is  not  fixed,  withm  the  stat- 
ute; that  the  bar  in  favor  of  the  surety  must  be 
computed  from  the  time  of  sudi  asc^tainment 
of  such  default;  that  the  words  "  act  done,"  in 
the  statute,  mean  such  judidal  ascertwnment: 
and  that  it  is  that  only  which  creates  a  cause  of 
action  against  the  surety,  and  authorizes  a  suit 
against  him  on  his  bund.  FretweU  v.  McLemore, 
119)  52  Ala.,  124,  136.  There  must  be  something 
more  than  an  auditing  of  accounts  or  an  ascer- 
tainment or  judgment  that  the  distributee's 
share  Is  so  much,  or  that  the  distributee  is  enti- 
tled to  so  much.  There  must  be  a  decree  or- 
dering payment  and  on  which  process  to  collect 
cao  issue  agnimt  the  principal.  Gilbreath  v. 
Manning,  24  Ala.,  418. 

As  to  the  probate  decree  of  1864,  the  effect  of 
the  decision  of  this  court  in  17  Wall.,  570 
[fupra],  was  to  leave  that  decree  a  valid  decree 
so  far  as  it  ascertained  that  the  $995.78  was  the 
amount  of  the  share  of  Mrs.  Bryan,  but  to  de- 
clare it  invalid  so  for  as  it  directed  anything 
as  to  payment.  All  it  directed  as  to  payment 
was  to  order  the  executor  to  pay  the  $995.78 
in  confederate  bonds.  This  wns  no  direction 
to  pay  in  lawful  money  of  the  United  States. 
It  was  only  an  order  to  turn  over  the  bonds. 
The  direction  as  to  the  bonds  being  invalid,  the 
entire  direction  as  to  payment  fell.  Under  that 
decree,  so  long  as  the  'direction  to  pay  in  the 
bonds  stood,  not  abrogated  by  judicial  action, 
the  executor  could  not  be  sued  to  pay  in  any- 
thmg  but  the  bonds.  Hence,  the  surety  could 
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not  be  sued  to  pay  In  lawful  money  of  the  United 
States.  This  court„in  saying  that  the  direction 
as  to  payment  in  bonds  was  "an  absolute  nulli- 
ty," said  nothing  in  conflict  with  these  views. 
The  ascertainment  that  $095.78  remained  due  to 
Mrs.  Biyan  as  her  share  was  coupled  with  the 
direction  to  pay  in  the  bonds,  and  until  the  lat- 
ter was  got  rid  of  by  judicial  action  there  was 
only  a  qualified  decree  as  to  the  share.  The 
two  parts  of  the  decree  were  not  so  unconnected 
that  the  former  could  be  allowed  to  operate  as 
a  distinct  money  judgment  by  rejecting  the  lat- 
ter. The  clause  as  to  payment  was  a  whole, 
and  directed  that  the  executor  pav  to  Mrs- 
Bryan  the  $005.78  "so  remaining^ due  her  as 
aforesaid,  in  bonds  as  aforesaid."  This  was  pre- 
ceded by  the  finding  that  the  executor  had  re- 
ceived so  much  money  and  had  invested  It  in 
four  per  crat  confederate  bonds.  Hence,  the 
direction  as  to  payment  had  immediate  refer- 
ence to  the  acquittance  of  the  executor  by  en- 
abling him  to  discharge  hia  liabilitv  to  Mrs. 
Bryan  by  turning  the  Ixindi;  over  to  ner,  and  It 
is  not  to  be  presumed  the  probate  court  Intended 
to  say  he  should  pay  in  any  otber  way.  It  did 
not  so  say.  Therefore,  Mrs.  Bryan  could  not 
have  maintained  any  suit  against  the  surety, 
based  on  that  decree. 

The  equity  decree  of  1871  gave  to  Mrs,  Brran  [420I 
no  greater  nght  to  sue  the  surety  than  she  Lad 
before.  It  was  a  money  decree  only  for  the 
plfuntiffs  in  it,  conferring  on  her,  as  a  defend- 
ant, the  right  to  apply  in  the  suit  for  like  relief. 
She  could  obtain  no  reli^  in  the  probate  court, 
as  was  held  In  Brvant  v.  Emm,  42  Ala.,  496, 
because  that  court  had  no  jurisdiction  after  the 
settlement  of  the  adminisbiition  and  the  i-esig- 
nation  of  the  executor  in  1864.  Her  decree  of 
1877,  in  the  equity  suit,  was  the  first  Judicial 
ascertainment  of  the  default  of  tlie  executor. 
That  decree  dismissed  her  petition  as  against  the 
surety,  but  without  prejudice.  This  showed 
that  ft  was  not  dismissed  on  the  merits,  but  for 
some  defect  which  was  allowed  to  be  obviated 
by  another  suit.  Mobile  Co.  v.  Kimball,  102  U. 
S.,  601,  705  [XXVI.,  238,  2421. 

The  above  views  dispose  of  the  defense  on 
the  merits.  The  second  plea  alleges  that  more 
than  six  years  from  the  time  of  any  act  donoor 
omitted  by  the  executor,  which  fixed  the  liabil- 
ity of  the  surety  on  the  bond,  had  elapsed  be- 
fore the  commencement  of  the  suit,  and  that  the 
right  of  the  plaintiff  did  not  accrue  within  six 
years  before  the  commencement  of  the  suit,  and 
that  the  suit  and  the  plamtiff's  right  of  recovery 
nre  barred  by  the  six  years'  Statute  of  Limito- 
li  ms.  Tliis  plea  asserts  only  a  conclusion  of 
law,  without  averrine  any  facts.  The  com- 
plaint idleges  merely  the  giving  of  the  bond, 
the  decree  of  1877,  and  the  non-^yment  of  the 
monev,  as  a  breach  of  the  condition  of  the  bond. 
The  suit  being  brought  in  1870,  no  facts  ap- 
peared in  the  complaint  to  show  the  application 
of  the  limitation  on  which  the  plea  is  based. 
That  being  so,  the  plea  must  state  the  facts. 
WintUm  V.  Tnutut,  1  Ala.,  124.  This  ground 
of  demurrer  is  stated  in  the  demurrer  to  tba 
second  plea. 

By  stipulation  in  the  record,  the  decree  of 
1 864  is  to  be  considered  as  set  forth  in  hoc  verba 
in  the  third  plea,  and  the  omission  to  copy  it  as 
part  of  the       as  agreed  by  the  stipul^n,  is 
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a  clerical  error.  It  appesrs  fn  the  other  pleas. 

J7tm  an  all  Ote  emn  amtgned,  andihejvdg- 
ment  of  the  Circuit  OmH  it  qfflniud. 

Trueoopj.  Test: 

James  H.  UcKeamr,  OerlEi  Bnp-  Oomt,  IT.  B. 

CK«d-mu.8.,47a. 


[471] 


FIVE  FEB  CENT  CASEa 


In  the  Mailer  of  the  STATE  OF  IOWA,  XTO., 
AUtimer,  eta.. 


Id  the  Hatter  of  the  STATE  OF  ILLINOIS, 
ETa.  PeUtimur,  ete. 

<Bee  8.  C  Reporter^  ed.,  471-1801) 

FBretntage  on  tatet  ^  ptiilic  land$,  uAm  State 
not  enliUed  to. 

«iriKlQr  tm  Act  of  Harcb  8,  Itmi,  cb.  TO,  rebttng  to 
tba  BdmlMion  of  lom  Into  the  UDlon.ort]!ie  Accof 
April  tS,  iSia,  ah.  67,  for  tbe  actmlssion  4^  A*  State 
of  minoto  iDto  the  Union,  by  wblob  Im  cent 
UwnetitnweQdaotpubUaJandtljbiBrwitblDtbe 
'  .dudBrtemirdi  Bdiatif  Qdium  re- 
_a  and  apNi>prlBted  fn  ecTtim  piiblic  uses  of 
__  J  fltata,  the  muft  ta  not  cDtltlHi  to  a  penieQtasw 
OS  the  value  or  lima  AiiKiwa  erf  bj  mt  United 
etatee  In  aatuf action  of  nulltarr  laad  -warranta. 

[No8.  8, 4.  Orig.] 

Argued  Nov.  2,  X,  188S.   DeddedMar.  I884. 

PETITIONS  for  writs  of  mandamtu. 
The  biatoty  and  facts  of  the  case  fully  ap- 
pear In  the  opinion  of  the  court. 

Mtttrt.  Wm.  M.  Evarta,  Allen  G.  Thar- 
nuLn,  S.  ShellabarKer,  R,  P.  Lome  and  W. 
W.  Wilahire,  for  petitioners. 

Mr.  S.  F.  Phillipa,  Bolieitor-Qen.,  for  re- 
qHiDdent. 

Mr,  Micliad  L.  Woodt,  hv  leave  of  court,  filed 
a  brief  on  behalf  of  the  State  of  Alabama,  in 
favor  of  the  petition. 


Mr.  Jvstiee  Gray  delivered  the  opinion  of 
the  court: 

These  are  petitions  flkd  in  this  court  by  eacb 
of  the  States  of  Iowa  and  Illinois,  at  the  rela- 
tion of  its  Governor,  relying  upon  the  provision 
of  an  Act  of  Congress  raatlng  to  its  admission 
into  the  Union  by  which  it  was  agreed  that  five 
per  cent  of  the  net  proceeds  of  lands  lying 
witliin  the  State,  and  afterwnrds  sold  by  Con- 
gr&s,  should  be  appropriated  for  certain  public 
utics  of  the  State;  contending  that  the  State 
was  thereby  entitled  to  five  per  cent  of  the  value 
computed  at  the  rate  of  $1.25  per  acre,  of  lands 
disposed  of  by  Congress  in  satisfaction  of  mili- 
tar>'  land- warrants;  and  praying  forawrit  of 
mmuJamui  to  the  Commissioner  of  the  General 
Land-Of!lce,  to  compel  him,  in  accordance  with 
section  456  of  the  Revised  Statutes,  to  state  an 
account  between  the  United  Statea  and  the  State, 

•  Head  note  by  Jfr.  Jbsttee  Gut. 
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for  the  purpose  of  aacertalnlng  tiie  sum  of  iiMnicy 
so  due  to  the  State,  and  to  transmit  the  account 
to  the  Comptroller  of  the  Treasury  for  his  ex- 
amination and  action,  to  the  end  that  that  sum 
mi^t  be  aUowed  and  paid  1^  the  United  States. 

The  provisions  of  the  Acts  of  Congress,  on 
which  ttie  petitioners  re^,  an  as  follows: 

The  6th  section  of  the  Act  of  Congrsa  of  r^voi 
March  8, 1845,  ch.  78,  suppleroenta!  to  the  Act 
of  the  same  day  by  which  the  State  of  Iowa 
was  admitted  into  uie  Union,  contained,  among 
the  propositions  offered  to  the  Legislature  of 
the  State  for  Its  acceptance  or  rejection,  and 
which,  if  accepted  under  the  authority  con- 
ferred on  the  Legislature  by  the  Conveutkm 
which  framed  the  Constitutim  of  the  Stai^ 
should  be  oUigatory  uptm  the  United  StateB,the 
following: 

"  Fifth.  That  five  per  cant  of  the  n^  pro- 
ceeds of  sales  of  all  public  lands  Ivhig  witbin 
the  said  State,  which  have  been  or  snallbe  sold 
by  Congress  from  and  after  the  admission  of  said 
State,  alter  deducting  all  the  expenses  Incident 
to  the  same,  shall  be  appropriated  for  making 
public  roads  and  canau  within  the  said  State, 
as  the  Legislature  may  direct;  Provided,  That 
the  five  foregoing  propositions  herein  offered 
are  on  the  condition  that  the  Legislature  of  the 
said  State,  by  virtue  of  the  powers  conferred 
upon  It  by  the  Convention  which  framed  the 
Constitution  of  the  said  State,  shall  provide,  by 
an  Ordinance,  Irrevocable,  without  the  consent 
of  the  United  States,  that  the  said  State  shall 
never  Interfere  with  the  prlmuy  disposal  of  the 
soil  within  the  same  ^  the  United  States,  nor 
with  any  regulations  Congress  may  find  neces- 
sary for  securing  the  title  in  such  soil  to  the 
bona  fide  purchasers  thereof;  and  that  no  tax 
shall  be  Imposed  on  lands  the  property  of  the 
United  States;  and  that  In  no  case  shall  non- 
resident proprietors  he  taxed  hl^er  than  resi- 
dents; and  that  the  boun^  lands  granted  or 
hereafter  to  be  granted  for  military  services 
during  the  late  war,  shall,  while  they  continue 
to  be  neld  by  the  patentees  or  their  heirs,  re> 
main  exempt  from  any  tax  laid  by  order  or  un- 
der the  authority  of  the  State,  whether  for  state, 
county,  township, 'or  any  other  purpose,  for 
the  term  of  tiiree  years  from  and  aiter  the  date 
of  the  patents,  respectively."   6  Stat,  at  L. ,  790. 

The  6th  section  of  the  Act  of  Congress  of 
April  18,  1818,  ch.  67,  to  enable  the  people  of 
the  Illinois  Territory  to  form  a  Constitution  and 
State  Government,  and  for  tbe  admission  of 
the  State  of  Illinois  into  tbe  Union,  contained, 
among  tbe  propositions  offered  to  the  Conven- 
tion of  the  Territory,  and  which.  If  accepted  \sj 
tbe  Convention,  should  be  obligatory  upon  the 
United  States,  the  following: 

'  'Tiiird.  That  five  per  cent  of  the  net  proceeds  [478] 
of  tbe  lands  lying  within  such  State,  and  which 
shall  be  sold  by  Congress  from  and  after  the  first 
day  of  January,  1819,  after  deducting  all  ex- 
penses incident  to  the  same,  diall  be  reserved  for 
the  purposes  following,  vis.:  two  fifths  to  bedls- 
burscduoder  thedlrection  of  Congress,  In  making 
roads  leading  to  the  State;  the  residue  to  be  ap- 
propriated, by  the  legislature  of  Uie  State,  for 
the  encouragement  of  learning,  of  which  one 
sixth  part  shall  be  exclusively  b^towed  on  a  col- 
legeoruniversity:"  "Provided,  always.  That  the 
four  foregolaz  propositions,  herein  offered,  are 
on  the  conditums  that  the  Convention  of  the 
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«aid  State  Bhall  provide,  hy  an  Ordinance  irrev- 
ocable without  the  consent  of  theUnited  States, 
that  every  and  each  tract  of  land  sold  by  the 
United  States  from  and  after  the  first  day  of 
JanuaiT,  1819,  shall  remain  exempt  from  any 
tax  laid  by  order  or  under  any  authority  of  the 
State,  whether  for  State,  countr  or  township 
or  any  other  purpose  whatever,  for  the  term  of 
five  years  from  iad  after  the  day  of  sale;  And 
furtAer,  That  the  bounty  lands,  granted  or  here- 
after to  be  granted  for  military  services  during 
the  late  war.  shall,  while  they  continue  to  be 
hdd  by  the  patentees  or  Iheir  heirs,  remain  ex- 
empt, as  aforesaid,  from  all  taxes,  for  the  term 
«{ three  years  from  and  after  the  date  of  the  pa- 
tents respectively;  and  that  all  the  lands  be- 
longing to  citizens  of  the  United  States,  resid- 
ing wiuiout  the  said  State,  shall  never  be  taxed 
higher  than  lands  belonging  to  persona  redding 
therein."  8  Stat,  at  L.,  430.  481. 

By  the  Act  of  CongivBss  of  March  2, 1855,  ch. 
ISO,  entitled.  "An  Act  to  Settle  Certain  Ac- 
counts between  tlie  United  States  and  the  State 
of  Alabama,"  it  was  enacted  as  follows: 

"That  the  Commissioner  of  the  General  Land- 
Offlce  be  and  he  is  hereby  required  to  state  an 
account  between  the  United  States  and  the  State 
of  Alabama,  for  the  purpose  of  ascertaining 
what  sum  or  sums  of  money  are  due  to  said 
State,  heretofore  unsettled,  under  the  6th  sec- 
tion of  the  Act  of  March  2, 1819,  for  the  admis- 
ikm  of  AlidDomainto  the  Union;  and  that  he  be 
required  to  indnde  in  said  account  the  several 
reservations  under  the  various  Treaties  vrith  the 
Chickasaw,  Choctaw  and  Creek  Indians  within 
[474]  the  limits  of  Alabama,  and  allow  and  pay  to 
said  State  five  per  centum  tliereon,  as  in  case  of 
other  sales."   10  Stat,  at  L.,  680. 

By  the  Act  of  June  8, 1857,  ch.  104,  entitled, 
"An  Act  to  Settle  Certain  Accounts  between 
the  United  States  and  the  State  of  Mississippi 
and  Other  States,"  it  was  enacted  as  follows: 

Sec.  1.  "That  the  Commissioner  of  the  Qen- 
end  Land-Offlce  be  and  he  is  hereby  required  to 
state  an  account  between  the  United  States  and 
the  State  of  Mississippi,  for  the  purpose  of  as- 
certaining what  sum  or  sums  of  money  are  due 
to  said  State  heretofore  unsettled,  on  account  of 
the  public  lands  in  said  State,  uid  upon  the 
same  principle  of  aUowance  and  settlement  as 
prescribed  in  the  'Act  to  settle  certain  acrounts 
between  the  United  States  and  the  State  of  Ala- 
bama' approved  the  3d  March,  1855;  and  that 
he  be  required  to  include  in  said  account  the 
several  reservations  under  the  variotis  Treaties 
with  the  Chickasaw  and  Choctaw  Indians  with- 
in the  limits  of  Mississippi,  and  allow  and  pay 
to  the  said  State  five  per  centum  thereon,  as  in 
case  of  other  sales,  estimating  the  lands  at  the 
value  of  tl-35  per  acre. 

Sec  2.  That  the  said  commissioner  shall 
also  state  an  account  betweeu  the  United  States 
and  each  of  the  other  States  upon  the  same 
principles,  and  shall  allow  and  pay  to  each 
State  such  amount  as  shall  thus  be  found  due, 
estimating  all  lands  and  pcrmaucnt  reservations 
•t  $1.25  per  acre."   11  Stat,  at  L.,  200. 

Each  petition  alleged  that  the  State  had  ac- 
cepted the  propositions  and  faithfully  kept  and 
umormed  on  its  part  the  conditions,  set  forth 
in  the  Act  of  admission;  that,  prior  to  the  dates 
of  the  passage  of  the  Acts  of  1865  and  1857  re- 
spectively, t&e  five  per  cent  on  the  cash  sales  of 
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the  public  lands  l^rin^  within  the  States  of  Ala* 
bama  and  ^Mississippi  had  been  regularly  and 
periodically  paid  to  those  States  respectively,  so 
that  at  those  dates  tiiere  were  no  unscttlea  ac- 
counts, growing  nut  of  the  five  per  cent  clause 
of  the  Acts  for  the  admission  of  those  States 
into  the  Union,  except  for  lands  entered  and 
purchased  with  militaiy  land-irarrants ;  and 
that  by  the  Act  of  1857  it  was  the  duty  of  the  i-atki 
Commissioner  of  the  General  Land-OfBce,when  '•••"J 
required  to  do  so,  to  state  an  account  between 
the  United  States  and  each  State  upon  the  same 
principles  of  allowance  as  prescribed  in  the  Act 
of  1855,  and  by  that  Act  it  was  his  duty,  upon 
proper  application,  to  state  such  an  account  for 
the  purpineof  ascertaining  what  sum  orsumsctf 
money,  theretofore  unsettled  under  the  Act  for 
the  admission  of  the  State  into  the  Union,  were 
due  to  it  on  account  of  lands  lying  within  the 
State,  disposed  of  by  the  United  States  for  or 
in  the  satisfaction  and  redemption  of  military 
land-warrants  issued  by  the  United  States  for 
military  services. 

Each  petition  further  alleged  that  the  Govon- 
ment  of  the  United  States,  in  disposing  of  the 
>ublic  lands  by  sale  in  this  and  other  western 
itates,  adopted  two  methods:  oue  for  cash,  the 
other  for  the  redemption  of  its  outstanding  mili- 
tary warrants  or  obligations,  calling  for  a  roe- 
cific  quantity  of  land,  issued  to  the  soldiers  woo 
had  odisted  and  served  in  the  different  wars  of 
the  country,  under  statutes  enacted  in  advance 
of  their  enlistments,  and  as  a  compensalion  for 
their  military  services. 

Each  petition  suggested  that  by  the  Act  of 
August  14,  1848,  160,  9  Stat,  at  L.,  832, 
mibtary  land-warrants  were  made  receivable,at 
the  rate  of  $1.26  per  acre  for  the  number  of 
acres  therein  contamed,  in  payment  for  any  of 
the  public  lands  subject  to  private  entry;  and 
that  1^  the  Act  <tf  March  1852.  ch.  19,  10 
Stat,  at  L.,  8,  all  military  land-warrants.thereto- 
fore  and  thereafter  ifi8ued,were  made  affliniable 
by  the  persons  to  whom  they  were  issued,  and 
also  made  receivable  from  their  assignees,at  the 
rate  af oresfud  per  acre,  in  payment  for  any  of 
the  public  lands  located  and  taken  up  under  the 
preemption  laws  of  the  United  States. 

Each  petitioD  further  alleged  that  the  five  per 
cent  had  been  allowed  and  paid  to  the  peti- 
tioner,  at  stated  and  proper  periods,  on  sales  for 
cash,  but  had  been  withheld  on  lands  located 
and  purchased  with  military  land-warrants;  that 
the  sum  so  witiiheld  amounted  to  $881,006.60  in 
the  case  of  Iowa,  and  $595,858.81  in  the  case  of 
Illinois  ;  that  the  respondent,  though  formally 
requested,  had  refused  to  state  an  account  as 
prayed  for;  and  that  the  duty  of  slating  such  an 
account  was  purely  ministerial  and  mandatory  [476] 
in  its  character,  leaving  no  room  for  the  exercise 
of  bis  own  Judgment  and  discretion  in  its  per> 
formance. 

Upon  each  of  these  petitions  a  rule  to  show 
cause  was  granted  at  the  last  Term.  The  Com- 
missioner of  the  General  Land-Office  at  this 
Term  filed  an  answer.  In  the  nature  of  a  return 
to  each  rule,  admilting  that  upon  the  facts 
stated  in  the  petition,  as  modified  and  explained 
by  the  facts  set  forth  below,  he  refused  to  state 
the  account  prayed  for,  and  alleging  that  the 
grounds  of  his  refusal  were  these  : 

First.  That  neitlier  the  Act  of  Congress  relat- 
ing to  the  admission  of  the  State  into  the  Union. 
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nor  the  Acta  of  18S5  ud  1857.  sathorized  the 
State  to  claim  a  percentage  upon  public  lands 
dispoeed  of  the  United  rata  to  the  holdm 
oi  DouDty  land-warrants. 

Second.  That  the  meaning  of  those  statutes 
had  been  established,  as  between  the  parties,  by 
the  contemporaneous  and  contlnuons  construc- 
tion thereof  by  the  General  Land-Office  and  the 
State  fai  numerous  and  important  transactions, 
each  of  which  suggested  a  question.  If  one  ex- 
isted, as  to  their  construction. 

In  the  case  of  the  State  of  Iowa,  the  answer 
alleged  that  between  August,  1848,  and  July, 
1858,  eleven  different  settlements  had  been 
made  in  the  General  Laod-Office  for  the  per- 
centasB  due  to  the  State,  covering  in  all  the  sum 
of  $wO,  710.49,  in  none  of  which  was  the  pres- 
ent claim  suggested,  although  from  time  to  time 
during  that  period  large  amounts  of  the  public 
lamlslying  within  the  State  had  been  disposed 
of  by  the  United  States  to  the  holders  of  such 
warrants ;  that  this  contemporaneous  practical 
construction  had  governed  all  transactions  with 
the  nineteen  States  interested  in  the  statutory 
provision  under  consideration ;  that  on  Septem- 
ber 7, 1868,  the  State  of  lowamade  a  formal  de- 
mand upon  the  Secretary  of  the  Interiw.  as  the 
official  superior  of  the  then  CommissiODerctf  the 
General  Land-Office,  to  be  allowed  the  percent- 
age now  claimed ;  and  that  Its  demana  was  re- 
fused, for  the  reason  stated  by  the  Secretary  In 
theioUowing  letter  to  the  Governor  of  Iowa : 
"I>epartment  of  the  Literior, ) 
September  90,  1868.  f 
In  reply  to  your  letter  of  the  7th  Instant  In 
relation  to  the  application  for  an  allowance  of 
five  per  centum,  claimed  to  be  due  the  State  of 
Iowa  on  military  land-warrant  locations,  I  have 
the  honor  to  state  that,  in  my  opinion,  the  Act 
of  1847,  to  which  you  refer.  Is  a  boun^  land 
Act,  and  that  no  distinction  can  properlv  be 
made  between  locations  made  under  it  and  Inose 
made  under  other  bounty  land  laws.  The  loca- 
tion of  waixants  issued  nnderthe  Actof  1847  Is 
not  considered  as constltutiDg  asale  of  the  pub- 
lic lands,  aa  contemplated  by  the  Act  admitting 
Iowa  into  the  Union.  That  Act  appropriated 
five  ^r  cent  of  the  net  proceeds  of  sales  of  all 
public  lands  for  making  public  roads  and  canals 
within  the  State.  There  being  no  net  proceeds 
accruing  from  locations  by  military  land-war- 
rants, the  allowance  of  five  per  centum  on  such 
locations  cannot  be  regarded  as  having  been  ap- 
propriated or  provided  for  by  law. 

J.  Thompson  Seeretuy. 
Governor  R.  P.  Lowe,  Iowa." 
The  answer  in  the  case  of  the  State  of  Iowa 
further  alleged  that  this  was  the  only  demand 
ever  made  m  the  State  of  Iowa  or  any  other 
State,  upon  the  Secretary  of  the  Interior  or  upon 
the  Commissioner  of  the  General  Land -Office,  in 
accordance  with  theclaimnow  set  up ;  and  that 
the  State  of  Iowa  had  ever  since  practically  ac- 
quiesced in  the  construction  suggested  by  tlie 
Secretary  of  the  Interior,  and  had  confined  its 
eiforts  to  applications  to  Congress  for  a  change 
in  the  statutes. 

In  the  case  of  the  State  of  Illinoia,  the  answer 
alleged  that  from  November.  18S0,  to  Septem- 
ber, 1868,  thirty-three  different  settlements  hod 
been  made,  covering  in  all  the  sum  of 
$711,744.82,  and  of  which  that  mode  in  1863, 
for  91S60.80,  WAS  for  Indian  reservations  only, 
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In  none  of  which  was  the  present  claim  sof- 
gested,  althonj^  from  time  to  time  during  u- 
teen  or  more  years  of  that  period  lai|ce  amount* 
of  the  public  landB  lying  within  the  State  were 
disposed  of  by  the  United  States  to  holders  of 
boimtv  land-warrants. 

Each  answer  concluded  by  denying  that  the 
petitioner,  in  any  view  of  the  case,  was  entitled 
to  a  writ  of  mmdamm. 

The  fliat  question  argued  In  each  of  Uiese 
cases  may  be  shortly  stated  thus:  is  the  State,. 

under  the  compact  made  with  it  by  Congress  at 
the  time  of  its  admission  into  the  Union,  by 
which  five  per  cent  of  the  net  proceeds  of  pub- 
lic lands,  Iring  within  the  State  and  sold  by 
Congress  alter  such  admission,  shall  be  reserved 
andappropriated  for  the  benefit  of  the  State,  en- 
titled to  a  percentage  on  the  value  (tflands,  not 
sold  by  the  United  States  for  cash,  but  disposed 
of  by  the  United  States  in  satisfaction  of  mil- 
itary land-warrants  ? 

This  question  Is  rendered  important  by  the 
large  sums  of  money  involved,  and  by  the  fact 
that  similar  stipulations  are  contained  in  Acts 
passed  by  Congress  relating  to  seventeen  other 
western  or  southern  States,  oeginning  with  sec- 
tion 7  of  the  Act  of  April  80,  1802.  ch.  40,  for 
the  admission  of  the  State  of  Ohio  Into  the 
Union.   2  StaL  at  L.,  175. 

Upon  full  consideration  of  the  Question,  with 
the  aid  of  the  able  arguments  of  counsel,  the 
court  is  of  opinion  thatlanda disposed  of  by  the 
United  States  in  satisfaction  of^  militoty  land* 
warrantsare  not  sold,  within  the  meaning  of  the 
statutes  upon  which  the  peUtioners  rely. 

A  sale.  In  the  ordinary  sense  of  the  word.  Is 
a  transfer  of  property  for  a  fixed  price  In  monev 
or  its  equivalent  When  property  or  money  u 
transferred  or  paid  as  a  compensation  for  serv- 
ice, the  property  or  money  may  be  said  to  be  the 
price  of  the  service ;  but  It  can  hardly  be  said 
that  the  service  Is  the  price  of  the  proper^  or 
money,  or  th^  the  mnperty  or  monmr  Is  sold  to 
the  person  performing  the  service.  Kor  can  It 
be  said  that  the  pay  of  an  officer  or  soldier  In  the 
army  or  navy  Is  sold  to  him  by  the  government 
in  consideration  of  a  price  pud  by  bim. 

Land  or  money,  other  than  current  salary  or 
pay,  granted  by  the  government  tea  persm  en- 
tering the  mllitaiy  or  naval  service  of  the 
country,  has  always  been  called  a  bounty;  and 
while  it  is  by  no  means  a  gratuity,  because  the 
promise  to  grant  it  Is  one  of  the  considerations 
for  which  the  soldier  or  sailor  enters  the  serv- 
ice, yet  it  is  clearly  distinguishable  from  salary 
or  pay  measured  by  the  nme  of  service  Tor 
example,  it  was  held  by  Lord  Mansfield  and  the 
Court  of  King's  Bench,  In  1784,  that  though  the 
master  of  an  apprentice  was  entitled  by  the  Ad 
of  Parliament  of  2  &  8  Anne,  ch.  6,  sec.  17,  to 
the  wai^  of  hfs  apprentice  enlisting  into  tlie 
navy,  yet  the  apprentice's  share  of  prize  money 
belougcd  to  himself,  and  not  to  his  master  be- 
cause It  waft  not  wages,  but  the  bounty  of  the 
Crown.  Cartan  v.  WatU,  8  Doug..  850;  Bade$ 
V.  Vandeput,  4  Doug..  1.  Upon  like  grounds, 
it  bas  been  held  that  bounty  money  paid  by  the 
United  States,  or  by  a  State,  city  or  town,  up- 
on the  enlistment  of  a  minor  as  a  soldier,  dur- 
ing the  recent  war,  belonged  to  him  and  not  to 
his  father  or  master,  iiankt  v.  Caiiant,  14  Al- 
len, 407;  Kd^  t.  S^nvut,  97  Hais.,  160.  See. 
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abo,  JSmuUUr  t.  Wdtingion,  S  Rum.  ft  M., 
85,96,  64. 

The  learned  counsel  for  the  StBte  of  Iowa  re- 
ferred to  General  Washington's  Circular  Letter 
of  June  8,  1783,  to  the  Governors  of  the  States, 
and  especially  to  the  passage  in  which  he  in- 
aisted  that  the  half  pay  and  commutation  prom- 
ised bj  the  Congress  of  the  Confederation  to  the 
officers  of  the  annr,  during  the  War  of  the 
ReToluti<m,  "Sboula  be  viewed,  as  it  really  was, 
a  reasonable  compensation  offered  by  Congress, 
at  a  time  when  they  had  nothing  else  to  give 
to  the  officers  of  the  army,  for  services  then  to 
be  performed:  it  was  the  only  means  to  prevent 
a  total  dereliction  of  the  stvvice:  it  ips  a  part 
of  thehr  hire;  I  may  be  allowed  to  aay.  it  was 
the  price  of  tbelr  blood  and  of  your  independ- 
ency; it  is,  therefore,  more  than  acommon  debt; 
It  la  a  debt  of  honor;  it  can  never  be  considered 
as  a  pension  or  gratuity,  nor  be  canceled  until 
it  is  fairly  discharged.  But  in  the  very  next 
paragraph  he  spoke  of  "  the  bounties  mai^  of 
the  soldiers  have  leceiTed,*'  "besides  the  oonar 
tion  of  lands." 
K*]  The  question  boftne  ua  ia  not  whether  the 
promise  by  the  government  of  a  bounty  in  land 
or  money  to  persons  entering  the  military  serv- 
ice is  a  contract  for  vaduaUe  consideration;  but 
whether,  when  carried  into  effect,  it  constitutes 
a  sale  by  the  government;  and  it  is  quite  clear 
that  land  granted  by  way  of  reward  for  mili- 
tary services  has  never  been  treated,  in  the  leg- 
idmon  of  the  United  States  upon  the  subject, 
as  sold,  but  has  always  been  considered  as  anal- 
ogous to  money  paia  in  a  gross  stun  by  way  of 
bounty. 

By  the  Resolution  of  September  16, 1776,  the 
Congress  of  the  Confederation  resolved  that 
$20  he  given  as  a  bounty  to  each  non-commis- 
doned  officer  and  private  soldier  enlisting  to 
serve  during  the  war,  and  tliat  Congress  make 
provision  for  granting  lands  to  officers  and  sol- 
diers in  certain  proportions;  such  lands  to  be 
provided  by  the  United  States,  and  any  nec- 
casaiT  expenses  in  procuring  them  to  be  paid 
and  Dome  by  the  United  States  in  the  same  pro- 

Sordon  as  the  other  expenses  of  the  war.  2 
our.  Cong.,  367. 

The  Act  of  Virginia  of  December  20,  1788. 
to  cede  the  Northwest  Territory  to  the  United 
States,  and  the  deed  of  cesdon  of  March  1, 
1784,  were  upon  the  following  conditions:  that 
the  Territory  so  ceded  should  be  laid  out  and 
formed  into  States,  to  be  admitted  members  of 
the  Federal  Union.  That  "A  quantity,  not  ex- 
ceeding 150,000  acres  of  land,  promised  by  this 
State,  sh^  be  allowed  and  granted"  to  Gfiener- 
al  George  Rogers  Clarke  and  his  officers  and 
soldlm.  "That,  in  case  the  quantity  of  good 
lands  on  the  southeast  dde  of  the  Ohio,  upon 
the  waters  of  Cumberland  River,  and  between 
the  Green  River  and  Tennessee  River,  which 
have  been  reserved  by  law  for  the  Virginia 
troops  upon  continental  establishment,  should, 
from  the  North  Carolina  line  bearing  in  fur- 
ther upon  the  Cnmborland  lands  than  was  ex- 
pected, prove  Insuffldent  for  their  legal  boim- 
ties,  the  deficiency  should  be  made  up  to  the 
said  troops  In  good  lands,  to  be  laid  off  between 
the  Rivers  Sdoto  and  Little  Miami,  on  the 
northwest  side  of  the  River  Ohio,  In  sucb  pro- 

C>rtions  as  have  been  engaged  to  tliera  bv  the 
ws  of  Vl^;lnla.  That  afi  the  kinds  within 
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the  TerritoiT  so  ceded  to  the  United  States,  and 
not  reserved  for  or  appropriated  to  any  at  the 
before  mentioned  purposes,  or  disposed  of  in 
bounties  to  the  officers  and  soldiers  of  the  Amer- 
ican Army,  siiall  be  considered  as  a  common 
fund  for  the  use  and  benefit  of  such  of  the 
United  States  as  have  become  or  shall  become 
members  of  the  Confederation  or  Federal  Al- 
liance of  the  said  States."  1  Const,  and  Char- 
tera.  427,  428.  * 

The  Acts  of  Congress  under  the  Constitution, 
containing  grants  of  land  or  money  to  soldiers, 
have  habitually  and  repeatedly  spoken  of  them 
as  bounties,  using  the  words  bounty  of  three 
months'  pay  and  one  hundred  and  sixty  acres 
of  land;''"  military  bounty  hinds;"  "militaty 
land  bounties;"  "ooun^  in  money  and  land;" 
"money  bounty;"  "bounty  of  one  hundred  and 
sixty  acres  of  land;"  "bounty  Inland;"  "bounty 
right;"  "bounty  land;"  and  "  military  land 
boimty."  Acts  of  December  24, 1811,  ch.  10, 
sec.  8;  January  11, 1812,  ch.  14,  sec.  12;  May 
6,  1612,  ch.  77;  December  12, 1812,  ch.  4,  sec. 
8;  2  Stat,  at  L.,  669.  678,  729, 763;  January  28, 
1814,  eh.  9,  sec.  2;  February  10, 1814,  ch.  11, 
sec.  4;  December  10, 1814,  ch.  10,  sees.  3-6;  S 
Stat  at  L.,  96,  97,  147;  February  11, 1847,  ch. 
8,  sec.  9;  September  28,  1860,  ch.  85;  9  Stat, 
at  L.,  125,  520.  See,  also,  French  v.  Spencer, 
21  How.,  228  [62 U.  S.,  XVI.,  97];  Maanedlv. 
Moore,  22  How.,  J85  [63  U.  S.,  XVL,  361]. 
Ther  have  never  spoken  of  such  grants  of  lands 
as  sales,  or  of  the  lands  granted  as  sold. 

Thevery  iffovislons  of  the  Acts  for  the  ad- 
mission <n  the  States  of  Illinois  and  Iowa  into 
tiie  Union,  which  are  the  foundation  of  the 
claims  now  urged,  clearly  mark  the  distincUoa 
between  lands  sold  for  money,  and  l)ounty  lands 
granted  for  military  services. 

In  the  Illinois  Act,  tlie  agi-eement  on  the  part 
of  the  United  States  is  that  "five  per  cent  of  the 
net  proceeds  of  the  lancis  lying  within  such 
State,  and  which  shall  be  sold  uy  Congress," 
"shaU  be  reserved,"  part  "to  bedisoursea,"  un- 
der the  direction  of  Congr^>  in  making  roads 
leading  to  the  State,  ana  the  rest  to  be  appro- 
priated, by  the  Legislature  of  the  State,  for  the 
encouragement  of  learning.  And  among  the 
conditions  to  be  performed  on  the  part  of  the 
Stateare:  first.  "That  every  and  each  tract  of 
land  sold  by  the  United  States"  shall  remain 
exempt  &om  all  state  taxation  for  five  years 
from  and  after  the  day  of  sale.  Second.  "That 
the  boimty  lands  granted,  or  hereafter  to  be 
granted  for  military  services  during  the  late 
war,  shall,  while  they  continue  to  be  held  1^  the 
patentees  or  their  heirs,"  be  exempt  from  state 
taxation  for  three  years  from  and  after  the  date 
of  the  patents,  respectively.  To  hold  that  lands 
sold  by  Congress  included  "bounty  lands  grant- 
ed for  miUtuy  services"  would  make  these  two 
conditions  contradictory  of  each  other;  for 
"every  and  each  tract  of  land  sold  by  the 
United  States"  was  to  be  absolutely  exempt 
from  state  taxation  for  five  years,  whereas, 
militaiT  bounty  Unds  were  to  be  e»mpt  on)r 
while  held  by  the  patentees  or  thehr  heirs,  ana 
not  exceeding  three  years. 

The  Iowa  Act  manifests  the  same  distinction; 
for,  while  it  omits  the  provision  exempting 
"  lands  sold  by  the  United  States"  from  state 
taxatlon.It  retains  the  provision  ezemptingfrom 
taxation  bounty  lands  granted  for  military  serv- 
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loes;  and  it  emphasizes  the  meaning  of  the  lead- 
lnf  clause  ot  thepiopo«lti(»i,bT  insatliigthereiii 
fin  words  "of  sales,'*  so  as  to  read  ''five  per 
«ent  of  the  net  proceeds  of  sales  of  all  public 
lands,  lying  within  the  said  State,  which  have 
been  or  Bbail  be  sold  by  Congreas  from  and  after 
the  admission  of  said  State,  after  deductlDg  all 
the  expenses  Incident  to  the  aame,  shall  be  ap- 
propriated  for  making  public  roads  and  canaJs 
within  the  said  State,  as  the*Leel8laturB  may 
direct" 

When  each  of  these  Acts  speaks  of  lands 
"sold  by  Congrras,"  "five  per  cent  of  the  net  ^ 
proceeds  "  of  which  shall  be  reserved,  and  be  I 
"disbursed"  or  "appropriated"  for  the  benefit  of  [ 
^e  State  in  which  theiand  lies,  it  evidently  has 
in  view  sales  in  the  oidinuy  sense,  from  which 
■ttte  United  States  receive  proceeds,  In  the  shape 
of  money  payable  Into  the  Treasury,  out  of 
which  the  five  per  cent  may  be  reserved  and 
paid  to  the  State;  and  does  not  intend  to  Include 
lands  promised  and  panted  by  the  United  States 
as  a  reward  for  military  8ervice,for  which  noth- 
ing Is  received  into  the  Treasury.    The  ques- 
tion depends  upon  the  terms  in  which  the  com- 

ff\ct  between  the  United  States  and  each  State 
expressed,  and  not  nponany  sui^Kified  equity 
extending  th<Me  terms  to  cases  not  fairly  em- 
braced within  their  meaning. 
488]  From  the  very  beginning  of  our  existence  as 
a  Nation,  the  rewE^  of  military  service  has 
been  treated  as  a  national  object  and  a  public 
use,  to  which  the  national  domain  might  justly 
and  lawfully  be  applied.  As  new  States  have 
been  successively  formed  out  of  the  Territorv  of 
the  United  States,  and  admitted  into  the  Union, 
the  Acts  of  admission  have  reserved,  for  the 
making  of  public  highways  and  other  public 
uses  of  the  State,  a  twentieth  part  of  the  net 
proceeds  of  public  lands  lying  within  the  State, 
•nd  afterwards  sold  by  the  United  States.  But 
public  lands  taken  up  on  military  land-warrants 
uned  under  general  laws,  passed  for  the  n*- 
tional  object  of  encouraj^g  and  rewarding 
military  service,  and  not  limited  to  any  par- 
ticular State,  have  no  more  been  regarded  as 
lands  sold,  for  any  portion  of  the  value  of  which 
the  National  Qovemmeot  should  account  to  the 
State  in  which  the  lands  are  actually  taken  up, 
Uian  lands  reserved  and  used  for  forts,  arsenals 
■or  liglit-bouses. 

Some  reliance  is  placed  by  the  peUdoners 
upon  the  Acts  of  Congress  of  Aueust  14, 1848, 
-cb.  180  [9  Stat,  at  L.,  8821;  and  micb  22, 1852, 
ch.  19  [10  Stat,  at  L.,  3j,  by  which  military 
land-warrants  are  made  assignable,  and  are  also 
made  receivable,eitherfrom  the  original grantee 
■or  from  his  assignee,  in  payment  for  public 
lands,  at  the  rate  of  $1.25  per  acre.  But  the 
promise  of  the  United  States  Is  made  to  the  sol- 
■dira  at  the  time  of  his  entering  the  service,  and 
the  grant,  In  execution  of  that  promise,  is  made 
when  the  warrant  is  issued  to  bim,  and  in  con- 
sideration of  services  then  already  performed. 
At  that  time  no  particular  land  is  transferred  to 
him,  nor  evea  the  State  designated  in  which  the 
land  shall  be.  The  selection  of  the  land,  which 
first  determines  tbe  State  where  it  is  to  be  taken 
up,  is  the  act,  not  of  the  government,  but  of  the 
holder  of  the  warrant.  The  government  re- 
ceives no  new  consideration,  and  makes  do  new 
promise  or  grant,  when  tlie  warraut  is  asngoed 
«7  the  soldier,  or  when  it  Is  actually  locatra  by 


blmself,  or  his  assignee,  and  the  land  and  the 
State  in  which  it  lies  thereby  for  the  first  time 
designated ;  and  never,  at  any  stage  of  tbe  trans- 
action, receives  into  the  Treasury  ai^  money 
from  any  peraon. 

The  fact  that  the  registers  and  receivers  cf 
the  Land-Ofi^ce,  performing  services  In  locating 
military  bounty  land-warrants,  are  authorized  taaa 
by  secUon  2  of  the  Act  of  1862  to  demand  and 
receive  for  their  services,  from  the  assignees  or 
holders  of  such  warrants,  the  same  compensa- 
tion "To  which  they  are  entitled  bv Uw for 
sales  of  the  public  lands  for  cash,  at  the  rate  of 
$1.25  per  acre,"  has  no  tendency  to  show  that 
the  Unit^  States,  under  their  agreement  to  pay 
to  the  StAte  five  per  cent  of  the  net  proceeds  of 
lands  sold  by  Congress,  are  bound  to  pay  ilve 
per  cent  on  the  value  of  lands  which  they  have 
never  sold,  and  for  which  they  have  recelve<l 
no  money. 

The  Acts  of  March  2, 1866,  ch.  189  [10  Stat, 
at  L.,  6801,  and  March 8, 1857,  ch.lOi[n  Stat, 
at  L.,  200],  requiring  five  per  cent  to  be  paid 
to  the  States  on  the  value  of  lands  included  in 
reservations  under  treaties  with  Indian  Tribes, 
had  reference  only  to  lauds  reserved  to  the  In 
dians by  stipulationa  in  such  treaties.  The&ct 
that  the  words  "  aa  in  case  of  other  aale^  arc 
used  in  speaking  of  lands  reserved  for  that  pur- 
pose, and  have  never  been  ao  applie<l  to  lands 
disposed  of  in  satlafactlon  ot  military  land-war- 
rants, appeare  to  us,  so  far  as  it  has  any  bearing, 
to  imply  an  intention  to  exclude  the  latter  from 
the  class  of  lands  sold,  rather  than  to  Indude 
them  in  this  class. 

Thatdassof  decisions  of  which  ZTI&T.  Wat- 
itifu,97U.  S.,819  [XXIT.,968].lsanexain]ble, 
in  which,  under  an  Act  of  Congress,  providin<f 
that,  in  case  lands  within  territory  ceded  to  the 
United  States,  claimed  under  grants  previously 
made  by  foreign  governments  and  since  con- 
firmed, sbouldlw  sold  by  the  United  States  be- 
fore the  conflrmatioo,  or  could  not  be  surv^fed 
and  located,  the  dalmant  should  be  entitled  to 
so  much  public  land  in  lieu  thereof,  it  was  held 
that  lands  granted  by  the  United  States  to  set- 
tlers thereon  were  included,  rests  upon  the  rea- 
sons that  tbe  claimant  had  been  deprived  of  so 
much  of  his  private  property  by  the  act  of  the 
United  States,  and  that  the  statutes  in  pari  ma- 
teria used  the  words  "sold  or  dispcMed  d." 
Neither  of  those  reasons  is  applicable  to  the 
cases  before  us. 

The  conclusion  to  which  the  court  Is  brought 
upon  a  consideration  of  the  language  of  the 
statutes  relied  on,  and  of  the  nature  of  the  sub- 
jects to  which  th^  refer,  accords  with  the  con- 
temporaneous and  uniform  construction  given 
to  them  hy  the  executive  officere  charged  with  [485 
the  duty  or  putting  them  in  force.  If  the  court 
had  a  doubt  of  the  true  meaning  of  their  pro- 
visions, this  practical  construction  would  be  en- 
titled to  great  weight.  Fdteard$  v.  Darby,  12 
Wheat,  206;  a  S.  v.  State  Bk.,  6  Pet.,  29;  U. 
8.  V.  MeDania,  7  Pe^.l;  SurgeU  v.  Lapiee,  8 
How.,  48;  Smyt/te  v.  Jl«t«,  28  WaU..  874  190 
U.  8.,XXm.,47];  U.  8.y.  Mbm-e.WU.S.^teO 
[XXIV.,  6881;  U.  8.  v.  Pufffc,  90  U.  8..  285 
[XXV. ,  822] ;  Stcifl  Co.  v.  U.S.,  106  U.  S..  891, 
695  [XXVI.,  1108. 1109]. 

The  petitioners  foiling  to  prove  any  lawful 
claim  against  Ihr;  United  States,  it  becomes  un- 
necessary  to  determine  the  further  question, 
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discussed  at  the  bar,  whether  tiie  writ  of  man- 
4amtu  is  an  approitriate  remedy  In  such  cases. 

PcHticnt  dtmitied. 

Itueoopf.  Test: 

Jamos  H.  VoKmatj,  Oerk,  Sup.  Oourt,  IT.  8. 

Jfr.  Jialiee  Hlller.  dlaeentlag: 

I  do  not  coDCur  !□  tiie  judgment  of  the  court 
In  this  case,  if  that  can  be  called  a  judgment  in 
wUch  the  court,  declining  to  consiaer  the  ques- 
tion of  its  Ituisdiction,  decides  that  if  it  had  ju- 
risdiction the  petitioners  make  no  case  for  relief. 

I  doubt  very  much  whether  this  court  has  ju- 
risdiction in  a  suit  by  a  State  to  establish  an  ob- 
Ugation  of  die  United  States  to  pay  to  the  State 
a  sum  of  mon^,  by  compelling  one  of  the 
anditing  officers  of  the  United  States  to  state  an 
account  under  the  direction  of  the  court  ac- 
cordiogto  a  rule  which  the  court  may  prescribe 
to  him. 

I  discuss  this  matter  no  further,  but  to  ob- 
serve that  if  the  court  has  no  such  jurisdiction, 
its  opinion  is  of  no  value  beyond  the  force  of  its 
argument  and  the  weight  of  character  of  the 
Judges  who  concur  in  it. 

The  opinion  concedes  that  the  Acts  of  Con- 
sress  under  which  the  States  of  Illinois  and 
Iowa  were  admitted  into  the  Union,  and  the  ac- 
ceptance of  their  provisions,  are  compacts.  If 
any  less  sanctity  £b  due  to  these  provisions  by 
cauloK  the  matter  a  compact  Instead  of  a  con- 
tact It  to  not  perceptible  to  me.  It  to  not  de- 
nied that  the  State  and  the  United  States  were 
capable  of  contracting.  It  to  not  denied  in  the 
opinion  that  they  did  contract.  Taking  tiie  case 
of  the  State  of  Iowa,  the  6th  section  of  the  Act 
for  her  admission  (5  Stat,  at  L.,  769)  says  that, 
in  lieu  of  the  propositions  submitted  to  Con- 
gress by  the  Convention  of  the  Territory, which 
are  rejected,  fba  followinff  proposlti(»u  are  here- 
in offered  to  the  Legislature  of  the  State  of 
Iowa,  which,  if  accepted,  shall  be  oblis;atoiy 
on  the  United  States.  They  were  accepted.  The 
propositions  were  the  result  of  a  negotiation,  of 
Items  accepted  and  others  rejected  in  that  nego- 
tiation. It  was  a  fair  bargdn  between  compe- 
tent parties.  The  fifth  Item  of  thto  contact  to 
as  follows: 

"F'ifth.  That  five  per  cent  of  the  net  proceeds 
of  sales  of  all  public  lands  lying  within  the  said 
State,which  have  been  or  shall  be  sold  by  Con- 
gress, from  and  after  the  admission  of  said 
State,  after  deducting  all  the  expenses  incident 
to  the  same,  shall  be  appropriated  for  making 
public  roads  and  canals  within  the  said  State, 
as  the  Legislature  may  direct;  Prorided,  That 
the  five  foregoing  propositions  herein  offered 
are  on  the  condition  that  the  Legislature  of  the 
said  State,  by  virtue  of  the  powers  conferred 
upon  it  by  the  Convention  which  framed  the 
Constitution  of  the  said  State,  shall  provide  by 
an  Ordinance,  irrevocable  without  the  consent 
of  the  United  States,  that  the  said  State  shall 
never  interfere  with  the  primary  disposal  of  the 
aofl  within  the  same  by  the  United  States,  nor 
with  any  regulations  Congress  may  find  ncces- 
•ary  for  securing  the  title  in  sucn  soil  to  the 
tona/de  purchasers  tiiereof;  and  that  no  tax 
shall  be  imposed  on  lands  the  property  of  the 
United  States,  and  in  no  case  shall  non-resident 
jwoprietors  be  taxed  higher  than  residents;  and 
that  the  bounty  lands,  granted  or  hereafter  to 
be  granted  for  military  services  during  the  late 
war,  shall,  while  they  continue  to  be  held  by 
110  v.  8. 


the  patentees  or  thdr  heirs,  remain  exempt  from 
any  tax  laid  by  order  or  under  the  authority 
of  the  State,  wliether  for  the  State,  county  or 
township,  or  any  other  purpose,  for  the  term  of 
three  years  from  and  aner  the  dates  of  the  pap 
tents  respectively. 

Approved  March  8,  1845." 

The  legal  expression  of  this  contact  to  that 
the  State  of  Iowa  has  the  right  to  tax  all  the 
lands  of  the  government  as  soon  as  the  govern- 
ment seUs  them.  She  may  have  other  rights 
with  regard  to  the  disposal  of  these  lands  by 
the  United  States,  as,  for  Instance,  in  reganlto  [4871 
title  to  aliens  or  corporations  in  perpetuity  un- 
acceptable to  the  State. 

Now.  in  consideration  that  she  agrees  to 
make  no  interference  with  the  primaiy  disposal 
of  the  soil  or  any  regulations  of  Congress  for 
that  purpose,  that  she  will  tax  no  non-resident 
in  regard  to  said  lands  higher  than  she  does 
residents,  that  she  will  impose  no  tax  on  the 
proper^  of  the  United  States,  and  no  tax  on 
lands  granted  for  military  services  for  three 
years  uter  the  dates  of  the  patents,  either  for 
state,  county  or  township  purposes,  there  shall 
be  paid  to  the  State  five  per  cent  of  the  net  pro- 
ceeds of  sales  of  all  pubbc  lands  lying  within 
the  State  which  have  been  or  shall  be  sold  by 
Congress  from  and  after  the  admission  of  the 
State. 

The  question  raised  here  to  whether  the  word 

fcUes  in  thto  Act  of  Congress  to  limited  to  sales 
made  for  money,  or  whether  lands  used  In  pay- 
ment for  the  services  of  her  military  and  naval 
officers  and  soldiers  an  sold  within  the  mean- 
ing of  the  statute. 

It  seems  probable  that  a  false  impression  has 
been  made  by  calling  these  latter,  bounties;  and 
it  to  tme  that  in  some  cases  where,  tifter  the 
service  has  been  rendered.  Congress  has  granted 
lands  as  gratuity  to  the  soldier  or  sailor,  it  to  a 
bounty  and  to  not  a  sale,  in  fact  or  within  the 
meaning  of  the  statute.  But  the  large  body  of 
these  land-warrants  were  issued  under  statutes, 
which,  in  calling  the  men  into  service  and  pre- 
scribing their  compensation  In  advance,  declared 
that  for  so  many  months'  service  they  fdiould,  in 
addition  to  their  monthly  cosh  payment,  receive 
so  many  acres  of  land,  according  to  tlw  length 
of  their  service. 

Thto  was  as  much  a  port  of  the  pay  which  the 
government  agreed  to  make  for  his  services  as 
Uie  cnsh  payment.  And  to  show  that  the  gov- 
ernment so  considered  it,  a  reference  to  the  Acts 
of  1847,  to  troops  for  the  Mexican  War, 
under  which  the  largest  part  of  the  sales  in 
Iowa  was  made,  to  all  that  is  necessary. 

The  »th  section  of  that  Act  (9  Stat,  at  L. ,  135) 
authorizes  the  soldier  to  receive,  at  his  option, 
a  land-warrant  for  one  hundred  and  sixty 
acres,  to  be  located  on  any  public  lands  or  trens- 
ury  scrip  for  $100;  such  scrip  to  be  redeemable 
at  the  pleasure  of  the  government,  and  to  bear 
interest  at  six  per  cent  per  annum  until  paid. 

It  was  also  enacted  uat  those  land-warrants 
should  be  received  at  the  land-office  in  payment 
of  any  congressional  subdivision  of  the  public 
land  at  the  rate  of  $1.25  per  acre,  the  purchaser 
paying  any  balance  above  the  value  of  the  lond- 
wamint  in  cash.   9  Stat,  at  L..  33d. 

And  still  later.  It  was  enacted  that  a  person 
having  a  preemption  right  to  a  tact  of  land 
should  be  entiUed  to  use  any  such  land-warrant 
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in  payment  of  the  same,  at  the  rate  of  $1.25  per 
acre. 

Tbat  ther  might  be  thus  fxeelj  used  In  the 
purchase  of  the  public  lands,  these  warrants 
were  by  statute  early  made  assifiTiable,  and  it 
may  be  safely  said  tbat  for  years  the  lar^ipest  part 
of  the  public  lands  sold  by  the  land  officers  were 
paid  for  by  these  land-warrants. 

Blackstone  defines  a  sale  to  be  "  a  transmu- 
tation of  property  from  one  man  to  another  In 
consideration  of  some  price."  fl  Blackst.,  446. 
And  Kent  Bays:  "  A  sale  is  a  contract  for  the 
transfer  of  property  from  one  person  to  another 
for  valuable  coosideratiOD,  and  three  things  are 
requisite  to  its  validity,  viz.:  the  things  sold, 
which  is  Uie  object  of  the  contract,  the  price 
and  the  consent  of  the  contracting  parties."  2 
Kent  (mug.),  416.  And  though  there  la  some 
controversy  whether.  Id  reference  to  personal 
property,  me  consideration  is  not  to  be  paid  in 
money,  the  use  of  the  old  phrase  "  bargain  and 
sale"  in  regard  to  land,  never  reciuired  that  the 
consideration  should  be  exclusively  a  money 
payment.  2  Bquv.  L.  Die.,  494,  clause  6,  Sale. 

But  it  surely  was  never  contemplated  in  this 
compact  between  a  State  of  the  Union  and  the 
General  Government  that  if  the  government 
could  dispose  of  her  public  lands,  and  secure 
tiieir  full  price  in  other  valuable  considerations 
than  money,  that  the  State  should  thus  be 
cheated  out  of  the  five  per  cent  of  that  value 
which  she  bad  a  right  to  expect. 

The  United  States  mode  these  warrants  the 
equivalent  of  money  in  purchase  of  these  lands 
189]  ^  the  holders.  They  gave  tfaem  the  equivalent 
porcbasing  power  of  money  and  tlie  quality  of 
negotiability,  and  they  gave  the  soldier  the  op- 
tion of  a  treasury  draft  or  a  land-warrant  when 
be  had  rendered  the  service. 

It  is  the  merest  quibble  to  say  that  where  a 
man  purchased  a  quarter  section  of  the  public 
lands  with  one  of  these  warrants,  tl>e  govern- 
ment bad  not  sold  him  that  Umd  at  tl  .25  an  acre. 

No  importance  can  be  attached  to  the  pre- 
vious construction  of  the  government.  The 
■mount  in  controversy  attracted  no  attention 
until  the  location  of  the  land-warrants  for  serv- 
ice In  the  Mexican  War,  and  the  lands  In  the 
Territories  were  not  subject  to  this  five  per  cent. 
As  early  as  1858,  when  the  locations  under  the 
Mexican  War  claims  were  thickest.  Governor 
Lowe  of  Iowa  asserted  this  right  in  a  letter  to 
Ht.  Thompson,  Secretary  of  the  Interior.  This 
was  immediately  after  the  Act  of  1857,  making 
it  the  duty  of  the  Land  Commissioaer  to  state 
these  accounts.  The  claim  has  been  urged  by 
that  Stale  ever  since,  exc^t  during  the  disas- 
trous period  of  the  Civil  War;  and  the  Senate 
of  the  United  States  passed  a  hiw  recognlz- 
lug  the  jusUce  of  the  claim  and  Uiat  of  other 
States,  wid  (ffdering  their  |myment,  during  the 
last  Congress;  but  on  a  motion  to  reconsider,  it 
was  lied  up  and  has  not  been  acted  on  since. 

I  entertain  no  doubt  of  the  legal  as  well  as 
the  moral  obligation  of  the  United  States  to  pay 
to  the  States  concerned  the  five  per  cent  on 
these  sales  which  they  have  thus  far  withheld. 

Mr.  JiuHce  Tleld  concurs  with  me  in  this 
o^nion. 

True  copy.  Test: 

James  H.  HoKemM]r,C9erk,  Sup.  Court,  U.  B. 


AUGUSTUS  D.  JUILLIARD,  Flff.  in  Brr.,  W 
t. 

THOMAS  S.  GREENMAN. 
CBee  &  O,  Beporter's  ed..  "Ltgal  Tendtt  CamC* 

Trtatury  notet,  a  legal  tender— rt-iuued  note*. 

•1.  Conrras  has  the  oonstltutloiial  power  to  make 
the  treasury  notes  tba  United  States  n  legal  tend* 
Br  In  payment  of  private  debts,  In  time  of  peace  as 
wall  OS  m  time  of  war. 

%.  Under  the  Act  of  Mar  SL  isn,  ob.  14ft,  wbtcb 
enacts  that  notes  of  the  Unlied  States.  Issued  during 
the  war  of  tbo  rebellion  under  Aetatn  Congress  de- 
claring them  to  be  a  legal  tender  la  Mimentof 
private  debts,  and  sinoe  ibe  close  of  tbat  war  r»- 
denned  and  piald  In  gold  coin  at  tbeiiTkeanny,  shall 
be  re-Issued  and  kept  Id  olroulatlon,  notes  so  re-ls- 
Mied  are  a  legal  tender. 

[No.  9.] 

BuhmiUed  Jan.  t,  I8S4.   Decided  Mar.  S,  I8S4. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
Fork. 

The  history  and  facts  of  the  case  fully  appear 
In  the  opinion  of  the  court. 

Meurt.  Geo.  F.  Edmnnds  and  WillUua 
Allen  Batler,  for  plaintiff  in  error: 

The  questions  presented  by  this  case  are: 

First.  That  the  Act  of  Itlay  SI,  1878.  cannot 
be  construed  as  giving  to  the  United  States 
Dotes,  reqtiircd  by  the  Act  to  be  Issued,  paid 
out  and  kept  in  circulation,  the  incident  or 
quality  of  legal  tender. 

Second.  Tiiat  if  said  Act  must  be  so  con- 
strued, then  it  is,  to  that  extent,  unconstitution- 
al and  void. 

I.  The  questions  above  stated.  Involving  the 
construction  and  validity  of  the  Act  of  Hay  31, 
1878,  are  open  questions  in  this  court,  not  con- 
trolled by  the  decision  in  the  Leffol  Tender 
Ca$ea,  wliich  related  solely  to  the  legal  tender 
clauses  of  the  Acts  of  1862  and  1863,  and  up- 
held them  solely  in  view  of  the  public  exigency 
in  reference  to  which  they  were  enacted. 

The  legal  tender  clauses  <n  the  Acts  of  Feb- 
ruary 25,  1862,  July  11, 1862and  March  8, 1863, 
applied  only  to  the  United  States  notes  author- 
ized by  those  Acts  to  be  issued  by  ih".  Secreta- 
ry of  the  Treasury  as  therein  provided,  and  to 
be  re-issued  by  him  from  time  to  time  as  the 
exigencies  of  the  public  service  might  require. 

These  clauses  were  enacted  by  Congress,  ap- 
prove) by  the  Executive  and  upheld  by  thu 
court  in  the  X^oJ  Tender  Caaea,  12  WalL.  457 
(79  U.  S..  XX..  287),  as  war  measures,  excep- 
tional in  their  character,  not  authorized  by  any 
express  grant  of  power  to  Congress  contained 
in  the  Constitution;  but  as  not  prohibited  by  its 
terms;  and  as  justified  in  view  of  the  great  pulH 
lie  exigencies  which  required  their  adoption. 

Nothing  beyond  this  has  been  determined 
in  respect  to  the  legal  tender  clauses  of  the  Acts 
of  1862  and  1863. 

On  December  30,  1861,  a  bill  was  introduced 
into  the  House  of  Representatives,  by  Mr. 
Spaulding  of  New  York,  to  authorize  the  issue 
by  the  Secretary  of  the  Treasury  of  non-inter- 
est bearing  treasury  notes,  payable  generally 
without  specifying  any  place  or  time  of  pay- 
ment. The  notes  were  made  receivaUe  for  ul 
debts  and  demands  due  to  or  by  the  United 

*Head  notes  by  3fr.  Jtutfee  Obat. 
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States,  and  were  declared  to  be  lawful  money, 
and  a  legal  tender  in  payment  of  all  debts, 
public  and  private,  witnin  the  United  States. 

Cone.  Globe,  1861-2,  part  1,  p.  181 ;  Spauld- 
ins'a  Financial  History  of  the  War,  14. 

Jannaiy  22,  1862,  the  Secretary  of  the  Treas- 
UTTf  in  answer  to  the  resolution  of  the  com- 
mittee of  ways  and  means,  requesting  his  opin- 
ion as  to  the  proprie^  and  necessity  of  the 
passage  of  the  bill,  tdareaaed  them  in  an  offi- 
cial communication  as  follows: 

"  The  provision  making  United  States  notes 
•  legal  tender  jiaa,  doubUess,  been  well  con- 
sidered by  the  committee,  and  their  conclusion 
needs  no  support  from  any  obeervation  of  mine. 
I  think  it  my  dutv,  however,  to  say  that,  In  re- 
spect to  this  provudon,  my  rdftections  have  con- 
ducted  me  to  the  same  conclusions  they  have 
reached.  It  is  not  unknown  to  them  that  I 
have  felt  nor  do  I  wish  to  conceal  that  I  now 
feel  great  aversion  to  making  anything  but 
coin  a  legal  tender  in  payment  of  debts.  It  has 
been  my  anxious  wish  to  avoid  the  necessity  of 
such  l^siation.  It  Is,  however,  at  present, 
impcsaiDle  in  consequence  of  the  large  expend- 
itures entailed  by  the  war,  and  the  su^nsion 
of  the  banks,  to  procure  sufficient  coin  for  dis- 
bursements; and  it  has,  therefore,  become  Indis- 
pcnaably  necessary  that  we  shoiUd  resort  to  the 
Issue  of  United  States  notes.  •  •  •  The 
oommittee,  doubtiess,  feel  the  necessity  of  ac- 
companying this  measure  by  legislation  neces- 
sary to  secure  the  highest  credit  as  well  as  the 
largest  currency  of  these  notes.  This  security 
can  be  found,  fn  my  judgment,  by  proper  pro- 
visions for  funding  them  in  interest  bearing 
bonds;  by  well  ^Med  legislation  authorizing 
banking  associations  with  circulation  based  on 
the  bonds  In  which  the  notes  are  funded;  and 
by  a  judicious  system  of  adequate  taxation." 

Letter  of  Secretary  Chase,  Cong.  Globe,  1661 
-2,  pwt  1,  618. 

Tne  proposed  legal  tender  clauses  of  the  bill 
provoked  protracted  and  earnest  debate  in  the 
House  of  Kepresentatives.  Thev  were  vij^r- 
ously  opposed,  on  the  ground  of  unconstitu- 
tionality, as  well  as  Impolicy,  by  leading  rep- 
resentatives of  both  pohtical  parties. 

The  provision  for  making  the  notes  a  legal 
tender  was  pressed  by  all  its  advocates  as  a  war 
measure  of  Imperative  necessity;  as  a  means  of 
national  self -preservation,  justmed  and  required 
by  the  end  to  be  attained. 

Cons.  Globe,  1861-2.  part  1,  p.  S23;  617,  679, 
791,  7». 

After  repeated  amendments  and  prolonged 
discussion,  the  bill  passed  the  House  of  Repre- 
sentatives, Feb.  6,  1863,  imder  the  pressure  of 
the  impending  ruin  of  the  credit  of  the  govern- 
ment, by  a  vote  of  9S  to  59. 

The  bill  passed  the  Senate  with  amendments, 
after  a  motion  to  strike  out  the  legal  tender 
clause  had  failed,  by  a  vote  of  17  to  22,  and,  as 
the  result  of  conference,  was  again  passed  by 
the  House  of  Bepresentatives,  Feb.  25,  1862, 
and  on  the  same  dsiy  was  approved  Presi- 
dent Lincoln. 

IS  Stat,  at  L.,  84S. 

The  three  Acts  of  Feb.  25, 1862,  Jnly  11. 
1863  and  March  8,  1868,  together  authorized 
the  issue  of  l^al  tender  notes  to  the  amount  of 
$450,000,000;  out  the  construction  given  1^  the 

110  V.  8. 


Treasury  Department  was  that  the  sum  of 
$60,000,000  required  by  the  Act  of  July  11, 
1863,  for  the  fuyment  of  temporary  deposits, 
was  intended  as  a  temporary  issue,  and  when 
once  withdrawn  from  orculation  was  not  to  be 
re-issued. 

This  construction  was  upheld  by  the  Supreme 
Court  in  the  case  of  Bank  v.  Supervitor*,  7 
WaU.,  26(74  U.  S.,  XrX.,  60). 

By  Act  of  June  80,  1864,  Congress  provided 
that  the  total  amount  of  United  States  notes 
Issued  or  to  be  Issued,  should  never  exceed 
$400,000,000,  and  such  additional  sum  not  ex- 
ceeding $50,000,000,  as  may  be  temporarily  re- 
quired for  the  redemption  of  temporary  loans. 

13  Stat,  at  L.,  218. 

The  last  mentioned  Act  of  June  80,  1864, 
was  passed  at  the  period  of  the  greatest  depre- 
dation of  the  legal  tender  notes. 

The  public  debt  existing  on  that  day,  which 
was  the  close  of  tbe  fiscal  year,  was  $1,740,- 
690,489,  of  which  United  States  notes,  green- 
backs,  amounting  to  $481,178,670,  and  tiieir 
actual  value  In  gold  was  on^  about  thirty-live 
cents  on  the  dollar.  On  July  11,  1804,  cold 
ruled  the  market  in  New  York  at  28W.  Tiiis 
was  the  lowest  i>olnt  of  depression  of  the  le- 
gal tender  currency. 

The  Secretary  of  the  Treasury,  in  December, 
1805.  in  his  report,  strongly  recommended  the 
retiring  of  the  legal  tender  notes,  and  urged 
that  the  legal  tender  Acts  were  war  measui-es, 
passed  In  a  great  emergency;  that  they  should 
be  regarded  only  as  temporary ;  that  they 
ought  not  to  remain  in  force  a  day  longer  than 
would  be  necessary  to  enable  the  people  to  pre- 
pare for  a  return  to  the  gold  standard;  and  that 
the  work  of  retiring  the  notes,  which  have  been 
issued,  should  be  commenced,  without  delay, 
and  carefully  and  persistently  cootiuued  until 
all  are  retired. 

December  18, 1865,  the  House  of  Represent* 
ativca,  by  a  vote  of  144  to  6,  passed  the  follow* 
ing  Resolution: 

"Resolved,  that  this  House  cordially  con- 
curs in  ihe  views  of  the  Secretary  of  theTreas- 
ury,  in  relation  to  the  necessity  of  a  contrac- 
tion of  the  currency,  with  a  view  to  as  early  a 
resumption  of  specie  payments  as  the  business 
interests  of  the  country  will  permit;  and  we 
hereby  pledge  co-operative  action  to  this  end  as 
speedily  as  possible." 

Cong.  Globe,  1865,  part  1,  p.  76. 

The  amount  of  legal  tender  notes  in  actual 
circulation,  including  demand  notes,  had 
reached  its  highest  point  about  August  81, 

1865,  when  it  was  $4S'<J,160,569. 
Immediately  after  the  passage  of  the  above 

Act  of  1866,  at  the  time  oi  the  Proclamation  of 
the  President,  April  2,  1866,  declaring  tbe  re- 
bellion ended  in  certain  States  therein  named, 
it  was  $422,749,252. 

It  was  first  reduced  below  $400,000,000  Sep. 
1,  1866,  just  after  the  President's  Proclamation 
of  August  20,  1866,  declaring  tbe  rebellion  at 
an  end,  when  it  was  $399,608,502,  and  it  has 
never  been  so  high  since  that  day. 

Under  tbe  operation  of  the  Act  of  April  12, 

1866,  the  legu  tender  debt  was  gradually  re- 
duced to  $856,000,000,  by  the  retirement  of 
$44,000,000,  of  the  notes;  but  on  Februaiy  4» 
1868,  Conj^reas  summarily  arrested  the  process 
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of  reduction  by  the  passase  of  the  Act  of  Feb. 
4,  1868,  which  became  a  law  wiUiout  the  ap- 
proval of  the  President. 

16  Stat,  at  L.,  84. 

By  the  Act  '*To  streDgthen  the  public  cred- 
it," approved  March  18,  1869,  Coneress  pro- 
vided and  declared,  "Thatthe  faith  of  the  UnlU 
ed  States  is  solemnly  pledged  to  the  payment  in 
coin,  or  its  equivalent,  of  all  the  obligatioos  of 
the  UDited  States  not  bwing  Interest  Known  as 
United  States  notes.  •  •  *  And  the  Unit- 
ed States  also  solemnly  pledges  its  faith  to  make 
provision  at  the  earliestpracticable  period  for 
the  redemption  <tf  the  United  States  notes  in 
coin." 

16  Stat  at  L.,  1. 

At  the  Terms  of  this  court  of  December,1867, 
and  December,  1868,  several  cases  were  pend- 
ing which  involved  questioos  arising  under  the 
legal  tender  clauses  of  the  Acts  of  1862  and 
1868. 

Inoneof  these,  tane  Go.  r.  Ontffon,  7  Wall., 
71  (74  C.  S.,  XIX,,  101),  the  court  announced 
a  decision,  in  1869,  holding  that  the  legal  tender 
provision  of  the  Acts  of  1863  and  18^,  related 
only  to  debts  in  the  ordinary  sense  of  the  word 
and  had  no  reference  to  taxes  imposed  by  state 
authority. 

Id  other  cases,  the  court  held  that  contracts 
made  prior  to  1863,  which,  by  their  express 
terms,  were  payable  in  gold  com,  could  not  be 
satisfied  by  a  tender  of  United  States  notes  is- 
sued under  the  Legal  Tender  Acts. 

Lane  Co.  v.  Orcgon(mvra);Br<maon-v.Jtod.a, 
7  Wall.,  229  (74  U.  8..  XIX.,  141) ;  BuUe,-  v. 
BorwiU,  7  Wall.,  258  (74  U.  S.,  XIX.,  149); 
T/mnpaon  v.  Stffga,  5  Wall.,  663  (72  U.  8., 
XVm.,  IMhBt-oaeriek^.  Masfrawfiyf&a.,  639 
(76  U.S.,  XIX.,  681). 

See.  also,  WiOard  Taptoe,  8  Wall.,  667  (75 
U.  S.,  XIX.,  601). 

Shortly  afterwu*ds,  Feb.  7, 1870,the  decision 
In  Hepburn  v.  Oriwctd.  8  WaU.,  608  (76  U.  8., 
XIX.,  518),  was  announced. 

The  discussion  of  the  questions  Involved  in 
Mspbum  V.  €fr(»wold,  embraced  the  whole  sub- 
ject of  the  power  of  Congress  under  the  Consti* 
tution  to  pass  the  Legal  Tender  Acts. 

The  court,  as  constituted  at  the  time  of  the 
argument  and  of  the  announcement  of  the  de- 
cision, imder  the  operation  of  the  Act  of  July 
2S,  1866,  was  com^sed  of  a  Chitf  Jiutiee  and 
six  Associate  Justices. 

The  o^nion  of  the  court  delivered  by  Okief 
JtuHee  Chase,  Auodate  Juttieei  N^n,  Cm- 
ford  and  Field  concurring^  and  also  M:  Justice 
Grier,  who  was  a  member  oi  tiie  court  when  the 
case  was  decided  in  conference,  November  27, 
1860,  and  when  the  opinion  was  directed  to  be 
read,  January  29,  1870.  was  adverse  to  the  con- 
stitutionality of  the  legal  tender  clauses.  8 
Wall.,  604  (75  U.  S.,  XIX.,  S18).  Aaaociate 
JiuHeet  Miller,  Swayne  and  Davis  dissented. 

After  the  announcement  of  the  decinon  in 
Bepbum  v.  Orinoold,  a  motion  was  made  to  this 
court  by  the  Attorney-General  to  reconsider  the 
question  of  the  constltnlionallty  of  the  Legal 
Tender  Acts. 

The  constitution  of  the  court  had,  in  the  in- 
terval between  the  decision  of  Hepburn  v.  Orie- 
void  and  the  apidlcaUon  for  a  reargnment,beea 
changed  bv  the  Act  of  April  10, 1869, 16  Stat, 
at  L.,  14,  increadog  the  number  of  Associate 
S06 


Justices  to  nine,  which  took  efFect  on  the  flm 
Monday  of  December,  1860,  and  a  motion  for  % 
reconsideration  of  the  question  was  made  before 
the  court  as  thus  reconstituted. 

Subsequentljr.  a  m^knity  of  the  court,  four 
Judges  dissenting,  made  an  order  that  counsel 
for  the  parties,  denving  the  validity  of  the  legal 
tender  clauses,  and  the  Attorney-General  do 
heard  upon  the  following  questions  : 

1.  Is  the  Act  of  Congre&i,  known  as  the  Le- 
gal Tender  Act,  constitutional  as  to  contracts 
made  before  its  passage? 

2.  Is  it  valid  as  applicable  to  transactions 
dnce  its  passage? 

On  April  18, 1871,  argument  waa  accordingly 
again  beard  upon  the  above  stated  questions, 
not  in  the  case  of  Ee^fibwm  v.  OrimMd,  but  in 
two  cases  pending  In  the  court  involving  the 
question  of  the  power  of  Congress  to  make 
treasury  notes  a  legal  tender  between  private 
persons  in  the  diacnarce  of  pre-existing  debts, 
one  of  which  involved  the  question  of  the  ap- 
plication of  the  legal  tender  clauses  in  respect 
to  contracts  made  after  it£  passage. 

May  1,  1671,  the  decision  of  the  court  was 
announced  (L^al  Tender  Gate*,  11  Wall.,  683); 
also,  12  Wall.,  528  (79  U.  S.,  XX.,  287),  over- 
ruling the  case  of  uepbum  v.  Qriewoldj  and 
sustaining  the  constitutionality  and  validity  of 
the  legal  tender  clauses  of  the  Acts  of  18<92  and 
1863,  both  as  to  contracts  made  before  and 
after  its  passage.  The  court  stated  that  the  opin- 
ion would  be  read  thereafter.  On  January  15, 
1872,  the  opinions  in  the  above  mentioned  cases 
were  delivered.  The  LmoI  Tender  Ccuet,  12 
Wall.,  457  (79  U.  8^  XX.,  287);  see,  also, 
BooletfY.  Smitfi,  18  Wall.,  604  (80  U.  8.,  XX., 
6471, 

Pausing  here,  to  revert  to  the  successive  steps 
leading  up  to  the  alBrmance  by  this  court  of  the 

E>wer  of  Congress  to  enact  the  legal  tender 
ws,  it  will  be  seen  that  the  Judicial,  as  well  as 
the  Legislative  and  Executive  Departments, 
rested  their  action  on  substantially  the  same 
ground. 

The  action  ct  Congress  in  the  passage  of  the 
first  Legal  Tender  Act  was,  as  already  exhibit* 
ed,  placed  distinctly  upon  thegroundof  the  ex- 
isting imperative  needs  of  the  government,  and 
the  legal  tender  clause  was  urged  and  adopted 
asa  war  measure. 

The  action  of  the  Executive  Department  rest- 
ed on  the  same  ground.  It  uniformly  treated 
the  legal  tender  quali^  of  the  treasury  not»  as 
a  temporary  expedient,  neoessaiyas  ameansof 
averting  national  destroction,  tnu  otherwise  on- 
justifiable. 

The  Judicial  Department  went  no  further  Id 
the  decision  last  above  cited. 

Of  the  ten  eminent  members  of  this  court, be- 
fore whom  the  question  was  argued,  five  deny 
the  existence  in  Congress  of  any  constitutionu 
power  to  give  to  treasury  notes  a  legal  tender 
Quality  for  the  payment  of  debts,  and  five  assert 
and  sanction  the  power  as  exercised  In  1863  and 
iy63,by  the  passage  of  the  so-called  Legal  Ten- 
der Acts  in  those  years  of  the  war. 

In  the  retrospect  and  review  of  this  sharp  con- 
flict of  judicial  opinion  in  which  the  voices  of 
the  members  of  tiiis  court  are  equal,  it  is  note- 
worthy that  the  learned  Judges  and  jniists  who 
condemned  the  Acts  of  18&  and  1868,  did  so 
upon  grounds  which  wholly  prohibited  C(m< 
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cress  from  ever  exerddng  the  power  exerted  by 
uose  avowedly  war  measures. 

In  a  large  majority  of  the  States  represented 
In  the  Thirty-Seventh  Congress.  1861-1808,  the 
question  of  the  constitutionality  of  the  legal 
tender  clauses  of  the  Acts  of  1863  and  1868 
bad  arisen  in  various  cases  of  private  contract, 
and  bad  been  passed  upon  in  many  instances 
after  much  deliberation  and  research,  by  the 
Judges  of  the  courts  of  last  resort  And  in  only 
two  States,  New  Jersey  and  Kentucky,  were 
final  decisions  rendered  adverse  to  the  validity 
of  the  legal  tender  provisions  of  the  Acta.  Jfor- 
tin  V.  Martin,  20  N.  J.  Eq..  431;  Qriateotd  T. 
Hepburn,  2  Duvall  (Kv.),  20. 

This  unanimity  of  aecision  in  the  state  courts 
will  be  found  on  an  examination  of  the  reported 
cases  to  have  been  due  in  part  to  a  proper  re- 
serve and  hesitation  in  passing  upon  constitu- 
tion&l  questions  as  to  which  the  federal  judicla- 

Swas  the  ultimate  arbiter,  in  any  other  way 
an  to  sustain,  if  possible,  the  authority  of 
Congress,  But  it  was  also  veiy  largely  due  to 
the  sentiment  that  the  denial  to  Congress  of  the 
power  in  question  under  such  circumstances  tfi 
tboae  in  which  it  bad  actually  been  exerdsed. 
would  be  fraught  with  more  danger  than  to 
uphold  and  sanction  it. 

George  v.  Concord,  46  N.  H.,  434;  Carpentar 
T.  Bank,  89  Vt.,  40;  Maex  Co.  v.  Panjic  Mills, 
14  Allen,  389;  Sfetrop.  Bk.  v.  VarkDyck,  27  N. 
Y.,  400;  Legal  Tender  Caget.  62  Pa.  St.,  &; 
Thayer  r.  Hedge*,  28  Ind.,  141  ;  VanHumi  v. 
Kanoute,  18  Jdich.,  808;  areit^nbaek  t.  Turner, 
18  Wis.,  140;  (TNtil  MeKevm.  1  S.  C,  147; 
WilUv.  AUiaon,  4Heisk., 385; jBreenv. D^Dey, 
16  Slinn.,  186;  Hintrager  v.  Batee.  18  Iowa,174; 
JUddeUbarger  v.  MeBaniel,  88  Ho..  188,  408  ; 
Cox  T.  Smith,  1  Ner.,  171;  Liek  t.  UntUmar.HG 
Cal.,  404. 

In  the  space  of  a  single  decade,  the  expedient 
of  providing  funds  for  the  prosecution  of  a  Civ- 
il War,  decured  by  this  court  to  be  the  greatest 
known  in  the  history  of  the  human  race,  by 
making  the  notes  of  the  United  States  a  legal 
tender,  an  expedient  reluctantly  resorted  to  oy 
the  Legislative  Department  as  a  temporary  ex- 
pedient, and  reluctantly  assented  to  by  the  Ex- 
ecutive Department,  and  repeatedly  declared  by 
it  to  be  no  longer  permissible  as  a  permanent 
s^tem,  has  been  twice  subjected  to  the  scrutiny 
of  the  Judicial  Department,  at  first  condemned 
by  five  voices  of  its  Supreme  Bench,  and  then 
upheld  by  an  equal  but  not  greater  number  of 
voices  from  the  same  supreme  bench,  resulting 
in  this  aod  nothing  more;  that  the  legal  tender 
provisions  of  the  Acta  of  1862  and  1863,  as  they 
stand  on  the  statute-book  in  those  Acts,  ate  aa- 
judged  to  have  been  a  valid  exercise  of  a  power 
conferred  on  Congress  by  the  Constitution,  nec- 
essary under  the  circumstances  in  which  it  was 
exennsed. 

It  cannot  escape  the  observation  of  any  can- 
did student  of  the  history  of  this  subject,  that 
the  opponents  of  the  power  of  Congress  to  give 
a  legal  tender  qualit_y  to  the  treasury  notes  have 
been  at  all  times  united  and  consistent  in  their 
grounds  of  opposition.  Starting  with  the  un- 
disputed propodtion  as  laid  down  by  this  court, 
speaking  through  3fr.  Juatiee  Story,  Marti^ 
V.  Hunter,  1  Wheat.,  826,  that:  "The  Gov- 
ernment, then,  of  the  United  States  can  claim 
no  poweit  which  are  not  granted  to  it  by  the 
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Constitution,  and  the  powers  actually  granted 
must  be  such  as  ore  expressly  given,  or  given- 
by  necessary  implication,  they  have  maintuned: 
That  the  power  to  make  anything  except  gold- 
and  silver  a  legal  tender  for  the  payment  of 
debts,  prohibited  by  the  Constitution  of  the 
United  States,  is  not  granted  by  express  terms 
to  Congress,  and  in  we  light  of  histoir  con- 
temporaneous with  the  adoption  of  the  Consti- 
tution,  was  not  intended  to  be  granted; 

That  if  it  exists  it  must,  ther^ore,  be  derived 
and  spelled  out  as  a  power  implied  in  or  deda- 
cible  from  some  of  the  express  powers  actually- 
granted  to  Congress; 

That  it  cannot  reasonably  be  so  derived,  be- 
cause it  is  not  to  be  deduced  from  the  express 
power  to  coin  money  and  regulate  the  value 
thereof,  a  paper  currency  being  itself  a  contra- 
diction of  uie  term  "money,"  and  cannot,  bj 
log^c  or  by  regulation  of  law,  any  more  than 
by  magic,  be  turned  into  money.  Nor  from 
the  express  power  to  "borrow  money,"  because 
this  power  gives  no  authority  to  any  debtor, 
citizen  or  Sovereign,  to  change  the  standards 
of  value  or  to  give  greater  currency  to  promises- 
to  pay  by  declaring  their  enforced  substitution- 
as  money  between  third  persons  not  concerned. 
in  the  act  of  borrowing.  Nor  from  the  grant 
of  power  to  declare  war,  to  raise  and  support 
armies  and  navies,  because  the  wants  of  the  gov- 
ernment in  any  particular  department  cannot' 
be  made  the  measure  of  its  powers  where  those 
powers  are  restricted  by  constitutional  limits. 
Nor  can  it  be  derived  from  the  general  grant 
of  power  to  make  all  laws  necessary  and 
proper  for  carryin  g  into  effect  the  other  povmt 
vested  in  Congress  by  the  Constitution.beCausd 
the  exercise  oi  this  particular  power  was  not  a 
means  necessary  or  appropriate  to  the  execution 
of  any  of  the  powers  expressly  delegated,  be- 
cause it  never  inhered  in  the  delegated  sover- 
eignty of  the  Federal  governmeot,  and  because 
the  doctrine  of  resulting  powers  to  be  exercised 
at  will  would  turn  the  Government  from  one 
of  limited  power  to  one  of  unlimited  power, 
lodged  in  a  single  department.  In  respect  to  a. 
vital  element  of  the  uatiODal  existence. 

To  all  this,  the  opponents  of  the  power  added 
the  admitted  evils  of  a  paper  currency  with  a 
legal  tender  attribute,  the  intrinsic  bad  faith 
aud  the  attendant  impairment  of  the  obligation 
of  public  and  private  contracts  resulting  from 
its  creation,  and  an  absolute  denial  of  the  fact, 
tliat  the  legal  tender  attribute  was  ever  an  im- 
perative necessity. 

Such  are  the  main  positions  taken  against  the 
power  of  Congress  by  all  the  opponenla  of  legal 
tender  treasury  notes  as  contained  in  the  argu- 
ments of  counad  in  the  reports,state  and  federal, 
in  the  debates  of  Congress,  in  the  works  of  ju- 
rists and  in  the  discussions  of  publicists. 

On  the  other  hand,  no  concurring  and  con- 
sentaneous answer  has  been  given  1^  those 
statesmen, publicists,  jurists  or  judges,  who  have 
upheld,  in  discussion  or  judicial  decision,  the 
existence  of  the  power  and  the  right  of  Congress 
to  exercise  it,  except  on  the  ground  and  upon 
the  plea  of  necessity. . 

Seduced  to  their  tinal  terms,  all  the  argu- 
ments in  support  of  the  power  come  to  tliu : 
that  the  extreme  needs  of  a  constitutional  gov- 
ernment may  require  extreme  measures  for  its 
preMTvatioD;  that  the  power  of  self-preserve 
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Hoa  and  Belf-perpetuaUoo  must  be  oommensu- 
nte  with  aacix  needs;  and  that  where  all  the 

ewers  of  the  goveromcnt  are  givin  by  a  writ- 
I  Constitution,  tills  power  miist.  if  not  ez- 
prcsslv  written  on  its  face,  be  necessarily  in- 
tendea  by  what  is  there  written.and  that.either 
as  an  incident  to  some  enumerated  power  or  as 
a  resullnnt  from  the  aggregate  of  all  the  powers 
j?rant«l,  and  as  a  necessarr  means  appropriate 
to  cany  into  effect  those  which  are  enumerated, 
this  power  must  have  been  intended,  If  the 
framers  of  the  Constitution  meant  that  the  gov- 
-ernment  they  formed  should  have  In  It  Uie 
menns  of  protection  against  all  emergoicies, 
and  wns  to  live  and  not  die. 

And  in  view  of  the  greatness  of  tbeperlland 
the  sore  extremity  of  the  country,  when  the 
power  was  resorted  to  as  a  supreme  need,  the 
duly  constituted  judicial  authority  hasdedared, 
without  the  absolute  concurrence  of  its  mem- 
bers in  any  one  ground  for  the  declaration,  that 
the  legal  tender  clauses  of  the  Acts  of  1862  and 
186S,  as  therein  exprosed,  are  part  of  the  law 
of  the  land. 

II,  The  course  of  Congressional  legislation, 
since  the  decision  of  the  Tmd^  Catet, 
culminating  in  the  Act  of  May  81,  1878,  which 
compels  a  post-redemption  Issue  of  the  so-called 
legal  tender  notes,  raises  for  the  first  time  the 
question  of  the  power  of  Congress  to  direct  the 
issue  of  United  Btates  notes  as  currency,  with 
the  Quality  of  legal  tender,  in  time  of  peace 
and  in  the  absence  of  any  public  exigency. 

On  January  1.  1879,  the  resumption  of  specie 
payments  ttegan,  and  all  the  United  States  notes 
then  and  since  presented  for  redemption  in  coin, 
Id  the  manner  proTided  by  the  resumption  Act, 
have  been  paid. 

The  amouDt  of  the  public  debt  outstanding 
January  1,  1879,  represented  by  the  legal  tender 
notes,  was  $846,681,016. 

Under  the  construction  riven  by  the  Treas- 
ury Department  to  sertion  8679  of  the  Revised 
SUtutes,  coupled  with  the  Act  of  May  81.1878, 
all  the  United  States  notes  returned  into  the 
Treasury,  as  worn  and  mutilated  notes,  as  well 
as  those  redeemed  in  coin,  are  treated  in  the 
report  of  Uie  Treasurer  of  the  United  States  as 
reaeemed,  and  during  each  year  since  the  pas- 
sage of  the  Act  of  May  81, 1878,  there  have  been 
issued  and  paid  out  by  the  Treasury  Depart- 
ment, the  precise  amount  in  United  Statee  notes, 
which  have  been  so  redeemed,  but  not  in  notes 
of  the  same  denominations. 

This  Is  done  without  any  question  of  exigen* 

Sor  public  interest,  or  the  exercise  of  any 
tcretion  on  the  part  of  the  Treasury  Depart- 
ment or  any  of  its  oillcers,  who  are  expressly 
prohibited  from  exercising  any  such  discretion. 

Such  a  course  can  only  be  sustained  by  hold- 
ing that  Congress  has  the  power  to  direct  the 
nMSSue  of  redeemed  treasury  notes,  as  well  as 
worn  or  mutilated  notes,  or  those  returned  and 
not  redeemed,  and  to  continue  their  legal  tend- 
er quality,  without  reference  to  any  public 
exigency,  at  its  own  will  and  pleasure. 

III.  The  Act  of  May  81, 18f8,  taken  in  con- 
nection with  tiie  unrepealed  provisions  of  the 
resumption  Act  requiring  the  redemption  in 
coin,  on  and  after  Jan.  1,  1879,  of  all  of  the 
United  States  legal  tender  notes  then  outstand- 
tng,  can  be  uph^d  as  a  constitutional  exercise 
topower  only  by  construing  it  to  require  a  new 
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issue  of  such  notes,  after  jedemptltm,  as  a  dr* 
culating  medium,  withoat  the  quality  of  legal 

tender. 

The  resumption  Act,  passed  Jan.  14,  1870, 
required  all  the  United  States  legal  tender  notes 
outstanding  Jan.  1,  1879,  to  be  redeemed  in 
coin,  on  presentation  on  and  after  that  date. 

It  repealed  all  provisions  of  law  inconsistent 
with  its  own  provisions. 

The  only  provi^ons  of  law  relating  to  the 
United  States  legal  tender  notes  which  were  in 
force  Jan.  14,  1875,  were  sections  8S71.  8679. 
3682  and  3588  of  the  Revised  Statutes.  All 
previous  laws  had  been  repealed. 

The  Revised  Statutes  contain  and  express  the 
whole  statute  law  of  the  United  Btstea  as  it  was 
on  December  81.  1678. 

it:  8.  V.  Boumn,  100  U.  8.,  608  (KXV.,  681); 


Arthurs.  Dodge,  101  U.  S.,  84  (XX 
Tieiorv.  Arthur,  104U.  8.,  408  (XXVI.,  638). 

The  provisions  of  the  resumption  Act  applied 
to  the  same  United  States  legal  tender  notes  to 
which  the  above  cited  sections  of  the  Revised 
Statutes  applied.  It  directed  the  same  notes 
to  be  redeemed  in  coin. 

The  redemption  in  coin  of  these  notes  con- 
templated the  extinguishment  of  the  debt. 

The  Act  of  Hay  81, 1878Ms  the  sole  wammt 
for  their  subsequent  use.  Without  its  author- 
ity,the  Treasury  Department  could  not  lawfully 
have  used  them  in  any  transaction. 

It  may  well  be  construed asauthorizingacir- 
culation  of  Unitol  States  notes,  without  the 
quality  of  lej^  tender,  because  this  quality  ia 
not  essential  or  necessary  to  the  notes  as  a  cir- 
culating medium. 

IV.  U  the  Act  of  Hay  81, 1878,  was  intended 
to  direct  the  keeping  in  cmnilation  of  the  United 
States  notes  tUurein  described,  with  the  legal 
tender  quality,  it  was  to  that  extent  unconstitu- 
tional and  vend  and  should  be  ao  declared  by 
this  court. 

To  emit  bills  of  credit  as  currency  and  with 
the  quality  of  legal  tender.in  time  of  peace  and  in 
the  absence  of  any  apparent  public  exigency,  is 
not  within  any  of  the  express  powers  delegated 
to  Congress  by  the  Constitution,  nor  is  it  with- 
in any  of  the  powers  which  can  be  properly  im- 
plied, or  which  necessarily  result  from  those 
which  are  expressly  granted. 

These  propositions,  if  not  ret  judicata,  are 
Just  and  necrasaiy  inferences  fnnn  the  decislou 
of  this  court 

It  is  not  now  pnnwsed  to  renew  the  general 
argument  against  the  power  of  Congress,  ever 
or  under  any  circumstances,  to  moke  United 
States  notes  a  legal  tender. 

The  opinions  of  the  majority  of  the  court,  as 
reported:  in  Hepburn  v.  Orimold,  8  WalL,  608 
(75  U.  &.,  XIX.,  513),  and  of  the  minority  as  re- 
ported in  the  Lesal  Tender  Catet,  12  Wall., 457 
(70  U.  S.,  XX.,  287),  are  full,  although  not  now 
authoritative,  expositions  of  the  views  of  those 
who  deny  the  existence  of  the  power. 

Accepting,  as  final,  the  result  by  which  the 
view  for  which  they  contended  was  silenced,  we 
place  the  present  argument  upon  a  ground 
which  that  result  fully  supports  and  necessarily 
implies,  to  wit:  that  the  Constitution  vesta  no 
power  in  Congress,  cither  by  express  grant  or 
as  the  result  of  any  one  or  of  all  the  powers 
which  it  confers,  to  create  at  will  and  in  the  ab* 
sence  of  any  national  exigeui^,  a  l^al  tender 


Digitized  by  Goog 


uac. 


tS8& 


Jdtlliaiid  t.  Orebbicak. 


pwer  cuireDcy,  to  exist  for  an  indefinite  period, 
•nd  to  be  an  enforced  substitute  for  coin  in  the 
payment  of  public  and  private  debts. 

The  question  here  is  not  simply  as  to  the  ex- 
ercise 01  a  power  conceded  to  exist,  but  as  to 
the  existence  of  the  power  itself  at  the  time  of 
its  attempted  exercise. 

And  wnenever  the  power  souxbt  to  be  exer- 
cised depends,  or  must  be  predicated,  upon  a 
given  state  of  facts,  Oie  existence  of  the  power 
u  a  judidal  question  to  be  determined  upon  the 
facts. 

See,  generally.  Waring  v.  CfarAa,  6  How.  ,441, 
and  comments  of  Cfiief  Justice  Taney,  In  12 
How.,  456;  The  Qaietee  Chief,  12  How.,  443; 
T7*e  Bdfaat.  7  Wall.,  624  (74  U.  S.,  XIX.,  268); 
Jackaon  t.  The  Magnolia,  20  How.,  296  (61  U. 
8.,  XV.,  909);  Int.  Co.  v.  Dunham,  11  Wall..  1 
flSXJ.  S.,XX.,90);  TkeLottawanna,2(i'Wall., 
201  (87  U.  8.,  XXII.,  259);  Slaughter- H&uae 
GwM,l«W8lL,86(83U.  8.,  XXI.,  394);  Gran- 
ser  Caset,  Munn  v.  lU..  94  U.  S..  113  (XXI.V., 
77);  MiUer  v.  U.  8.,  11  Wall.,  268  (78  U.  S., 
XX.,  185);  Tyler  v.  D^eea,  11  Wall..  83t  (^8 
U.  S..  XX.,  161);  Strauder  v.  Went  Va.,  100  U. 
S.,  303  (XXV.,  664);  Fa.  v.  Sive$,  100  U.  B., 
313  (XXY,  667);  Mb  parts  Fa..  100  U.  8.,  880 
<XXV.,  676);  Neal  v.  Del.,  108  U.  B.,  870 
XXVI..  667). 

In  the  absence  of  public  exigency.  legal  tend- 
er ledslatioti  Is  not  a  means  appropriate  to  any 
l^itimste  end  of  government. 

While,  as  to  all  express  and  enumerated  pow- 
ers vested  In  CongTcss  by  the  Constitution,  it 
lias  been  often  held  that  it  is  the  province  of 
Congress  to  judge  as  to  the  extent  to  which  they 
are  to  be  exercised  Wlueling  Bridge  Gate,  18 
How..  421  (59  U.  S.,  XV.,  435);  The  Clinton 
Bndm,X(i  Wall.,  454  (77  U.  S.,  XIX.,  969);  8. 
€.  V.  Go..  98  U.  S.,  12  (XXIII.,  784);  Oilnian 
T.  Phila.,  3  Wall.,  718  (70  U.  S.,  XVUL,  96), 
the  rule  is  otherwise  where  the  power  Ls  not 
given  by  express  terms,  but  is  claimed  to  be  im- 
plied as  a  necessary  and  proper  means  to  some 
legitimate  end  wiuiin  the  scope  of  the  Consti- 
tution. The  question  whether  the  end  is  le^ti- 
mate  and  within  the  purview  of  the  Constitu- 
tion, and  whether  the  means  are  appropriate  and 
not  prohibited  by  but  consistent  with  the  letter 
and  spirit  of  the  Constitution,  is  a  judicial  ques- 
tion to  be  determined  by  this  court,  and  has 
been  so  determined  whenever  occasion  required, 
from  the  case  of  Marbury  v.  Maditon,  1  Cranch, 
187,  to  the  present  day. 

This  is  necessarily  inTolved  in  the  often  quot- 
ed and  universally  accepted  dictum  of  Chi^ 
Justice  Marshall,  in  McGuUoch  v.  Md..  4 Wheat., 
421. 

"  Let  Oie  end  be  legitimate;  let  It  be  within 
the  scope  of  the  Constitution;  and  all  means 
which  are  appropriate,  which  are  plainly  adapt- 
ed to  that  end,  which  are  not  prohibited,  but 
consist  with  the  letter  and  spirit  of  the  Constitu- 
tion, are  constitutional." 

The  end  proposed  is  the  establishment  and 
maintenance  of  a  permanent  currency,  based  on 
the  credit  of  the  government  The  means  to 
the  end  is  the  issue  of  treasury  notes,  convert- 
fbte  into  cc^.  during  the  pleasure  of  Congress, 
but  practically  irredeemable,  because  alw^s  to 
be  kept  in  circulation  as  a  legal  tender.  If  this 
is  an  appropriate  means  to  a  legitimate  end,  we 
must  unlearn  all  the  lessons  of  the  past,  reverse 
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the  rules  of  sound  economy  and  seal  up  the  vol* 
umes  wbich  contain  the  judicial  interpretation 
of  the  Constitution. 

What  we  claim  is,  that,  by  virtue  of  the  re- 
sumption Act.  all  the  outstanding  legal  tender 
notes  are  promises  to  pay  the  sum  specified 
therein  in  coin,  that  they  may  circulate  as  mon- 
ey on  the  credit  of  tlie  government,  and  thus, 
in  all  traassctions  be  a  legal  tender  by  common 
consent,  in  all  parts  of  we  counby,  but  must 
always  be  convertible  into  coin  on  demand,  at 
the  will  and  pleasure  of  the  holder,  and  not  at 
the  will  and  pleasure  of  Congress. 

If  this  view  shall  be  sustamed,  it  will  apply 
to  the  operations  of  the  Treasury  Department 
the  sound  rule  existing  before  the  war.  and  it 
will  not  deprive  Coneress  of  the  power  of  re- 
sorting, In  time  of  nuolic  exigency,  to  any  ex- 
pedient necessary  xor  the  maintenance  of  the 
government. 

It  has  never  been  possible  to  divorce  the  ques- 
tion of  the  constitutional  power  to  coin  the  pub- 
lic credit  into  money,  and  make  it  an  instru- 
ment of  discharging  debts,  from  the  history  of 
le^  tender  paper  and  its  consequences.  Nor 
is  It  possible  now. 

Facts  have  nowhere  shown  themselves  to  be 
more  stubborn  than  in  this  discussion.  The 
strange  anomaly  Is  presented,  that  where  the 
miscliiefs  of  the  existing  legal  tender  currency' 
are  established  beyond  contradiction  by  the 
voice  of  history,  the  teachings  of  experience,  the 
recorded  testimony  of  its  authors,  and  the  re- 
peated decisions  <a  this  court,  we  now  find  it 
domesticated  among  us  as  an  integral  part  of 
our  national  economy,  under  legislation  which, 
unless  arrested  by  this  court,  will  warrant  its 
perpetual  continuance  as  a  part  of  the  ordinary 
administration  of  the  government. 

It  is  matter  of  undisputed  fact,  that  as  to  the 
legal  tender  quality.no  public  exigency  required 
or  justified  tbe  passage  of  the  Act  of  May  81, 
1878. 

It  is  equally  plain  that  as  to  the  le^  tender 

quality,  in  the  absence  of  a  public  exi^ncy,  no 
aid  is  derived  to  the  Act  of  May  81, 1878.  from 
any  of  the  powers  granted  by  the  Constitution 
to  Congress. 
It  cannot  be  claimed,  as  to  the  lenl  tender 

guallty.  that  the  prohibition  to  retire  uie  United 
tates  notes  when  redeemed,  and  the  direction 
to  issue  them  after  redemption,  Irreroectlve  of 
any  need  of  the  govemmeDt,  was  a  legitimate 
exercise  of  the  power  to  borrow  money.  The 
use  of  the  legal  tender  element  was  wholly  im- 
necessary  as  a  means  of  borrowing,  as  already 
shown  and,  in  fact,  the  whole  public  debt  was 
provided  for  by  the  funding  measures,  and  the 
resumption  Act  had  explicitly  directed  that  por- 
tion of  it,  which  was  represented  by  the  legal 
tender  notes  to  be  redeemed  in  coin.  The  legal 
tender  quality  was,  therefore,  not  required  as 
an  incident  or  aid  of  the  borrowing  power.  The 
credit  of  the  government  was  a  sumcient  guai^ 
sntv  for  the  debt 

The  terms  of  the  Act  are  wholly  Inconsistent 
with  its  interpretation  as  an  exercise  of  tbebor^ 
rowing  power;  but  If  it  Is  to  be  interpreted  as 
authorizing  the  Treasury  Department  to  borrow 
an  amount  equivalent  to  the  redeemed  notes, 
then  such  new  loan  was  a  peace  measure,  and 
the  legal  tender  quality  must  be  eliminated  as 
not  avoids  or  inthin  the  power  of  Congress, 
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in  the  absence  of  any  pretext  of  a  justtfjliig 

Am  an  exigency  created  the  power,  so  it  llm- 
tted  the  duration  of  the  power.  To  attempt  Its 
exercise  long  after  the  exigency  had  ended, 
after  the  war  which  called  It  into  being  had 
ceased  to  exist,  save  in  hiatoiy  and  recollection, 
and  after  ail  the  extraordinary  and  exigeatmeth- 
ods  of  government,  civil  and  military,  which 
marked  its  dark  and  blood-stained  days  had 
been  succeeded  by  the  calm  and  order  of  estab- 
lished peace,  is,  we  Immbly  submit,  in  excess 
of  any  power  reposed  by  the  Constitution  in 
Congress. 

As  the  Constitution  was  framed;  as  it  stands; 
as  it  has  been  construed,  it  grants  no  such  pow- 
er. We  venture  to  affirm  tmtt  if  ever  engrafted 
QU  the  organic  law,  it  must  be  by  way  of  amend- 
ment, through  the  suffrages  ca  the  Nation,  and 
not  by  a  concession  extorted  from  its  Supreme 
Court. 

Meur$.  ThomM  H.  Talbot*  Jamea 
McKeen  and  .8.  R  BuUer,  for  defendant  in 
error. 

Mr.  JvtUce  Gray  delivered  the  opinion  of 
Ihe  court: 

JuUIard,  a  dtfzen  of  New  York,  brought  an 
action  against  Greenmon,  a  citizen  of  Coonect- 
Icut,  in  the  Circuit  Court  of  the  United  States 
for  tlie  Southern  District  of  New  York,  alleg- 
ing that  the  plaiotifl  sold  and  delivered  to  the 
defcTidant,  at  bis  special  instance  and  request, 
one  himdred  bales  of  cotton,  of  the  value  and 
for  the  agreed  price  of  $5122.90;  and  that  the 
defendant  agreed  to  pay  that  sum  in  ciLsh  ou  the 
delivery  of  the  cotton,  and  bad  not  paid  the 
same  or  any  part  thereof,  except  that  he  had 
paid  the  sum  of  $22.90  on  account,  and  was 
now  Justly  indebted  to  the  plaintiff  tlierefor  in 
the  sum  of  $5,100;  and  demanding  judgment 
for  this  sum  with  interest  and  costs. 

The  defendant  in  his  answer  admitted  the  dt- 
tiensMp  of  the  parties,  the  purcliase  and  deliv> 
ery  at  the  cotton,  and  the  agreement  to  pay 
therefor,  as  alleged ;  and  averred  that,  after  the 
delivery  of  the  cotton,  he  offered  and  tendered 
to  the  plaiutiff ,  In  full  payment,  $22. 50  in  ^old 
coin  of  the  United  States,  forty  cents  in  silver 
coin  of  the  United  States,  and  two  United  States 
notes,  one  of  the  denomination  of  $5,000,  and 
the  other  of  the  denominaUoa  of  $100,  of  the 
description  known  as  United  States  legal  tender 
US]  purporting  by  recital  thereon  to  be  legal 

tender,  at  their  respective  face  values,  for  all 
debts,  public  and  private,  except  duties  on  im- 
ports and  interest  on  the  public  aebt,  and  which, 
after  having  been  presented  for  payment,  and 
redeemed  and  paid  in  gold  coin,  since  January 
1, 1879,  at  the  United  States  sub-trcasuiy  in  New 
Tork,  had  been  re-issued  and  kept  in  circuta- 
tioit  under  and  in  pursuance  of  the  Act  of  Con- 
gress of  Hay  81,  1878,  ch.  146;  that  at  the  time 
of  offering  and  tendering  these  notes  and  coin  to 
the  plaintiff,  the  sum  of  $5122.90  was  the  en- 
tire amount  due  and  owing  in  payment  for  the 
cotton,  but  the  plaintiff  d^nM  to  receive  the 
notes  in  payment  of  $5,100  thereof;  and  that 
the  defendant  had  ever  nnce  remained  and  still 
was  ready  and  willing  to  pay  to  the  plaintiff 
the  sum  of  $5,100  in  these  notes,  and  brought 
these  notes  into  court,  ready  to  be  paid  to  the 
plaintiff,  If  he  would  accept  them. 

£10 


The  plaintiff  demurred  to  the  answer,  uprai 
the  grounds  that  the  defense,  consisting  ol  new 
matter,  was  Insufficient  in  kw  upon  Its  face, 
and  that  the  facts  stated  in  the  answer  did  not 
constitute  any  defense  to  the  cause  of  action 
alleged. 

Tne  Circuit  Court  overruled  the  demiuTer 
and  gave  judgment  for  the  defendant,  and  the 
plaintiff  sued  out  this  writ  of  error. 

The  amount  which  the  plaintiff  seeks  to  r»-  (4i 
cover  and  which,  if  the  tender  pleaded  is  in- 
sufTlcieut  in  law,  he  Is  entitled  to  recover  Is 
$5,100.  Tbere  can,  therefore,  be  no  doubt  of 
the  jurisdiction  of  this  court  to  revise  Uie  judg- 
ment of  the  Circuit  Court.  Act  of  February  10, 
1875,  ch.  77,  sec.  8;  18  Stat,  at  L.,  315. 

The  notes  of  the  United  States,  tendered  in 
payment  of  the  defendant's  debt  to  the  plaint- 
iff, were  originally  Issued  under  the  Acts  of 
Congress  of  February  25,  1862,  ch.  88,  July  11, 
1862,  ch.  1-12,  and  March  S,  1863,  ch.  73,  passed 
durinc  the  war  of  the  rebellion,  and  enacting 
that  these  notes  should  "be  lawful  money  and  a 
legal  tender  In  payment  of  all  debts,  public  and 
private,  within  the  United  States",  except  for 
duties  on  imports  and  interest  on  the  public 
debt.    12  Stat  atL..  846, 682.  709. 

The  provisions  of  the  eaiAer  Acts  of  Con- 
gress, so  far  as  it  is  necessary,  for  the  under> 
standing  of  the  recent  statut^  to  quote  them, 
are  i-e-enacted  in  the  following  provisions  of  the 
Revised  Statutes: 

"Sec.  3579.  When  any  United  States  notes 
are  returned  to  the  Treasury,  they  may  be  re- 
issued, from  time  to  time,  as  the  exigencies  of  the 
public  interest  may  require. 

Sec.  3580.  When  any  United  States  notes  re- 
turned to  tlie  Treasury  arc  so  mutilated  or  oth- 
erwise injured  as  to  be  unfit  for  use,  the  Secre- 
taiy  of  the  Treasury  is  authorized  to  replace 
the  same  with  others  of  the  some  character  and 
amounts. 

Sec.  8681.  Mutilated  United  States  notes, 
when  replaced  according  to  law,  and  all  oiber 
notes  which  by  law  are  reouired  to  be  taken  up 
and  not  rc-issued,  when  taken  up  shall  be  de- 
stroyed in  such  manner  and  under  such  regula- 
tions OS  the  Secretary  of  the  Treasury  may  pre- 

Sec.  8582.  The  authority  given  to  the  Secre- 
tary of  the  Treasury  to  make  any  reduction  of 
the  currency,  by  retirinff  and  canceling  United 
States  notes,  ia  suspended." 

"Sec.  3588.  United  States  notes  shall  be  law- 
ful money  and  a  legal  tender  in  payment  of  all 
debts,  public  and  private,  within  the  United 
States,  except  for  duties  on  imports  and  interest 
on  the  public  debt." 

The  Aa  of  January  14, 1876,  eh.  16,  "To  pro- 
vide for  the  resumption  of  spede  payments, "  [48 
enacted  that  on  and  after  January  1, 1879  '  'The 
Secretary  of  the  Treasury  shall  redeem  in  coin 
the  United  States  legal  tender  notes  then  out- 
standing, on  their  presentation  for  redemption 
at  the  office  of  the  Assistant  Treasurer  of  the 
United  States  hi  the  City  of  New  York,  In  sums 
of  not  less  than  $50, "  and  authorized  him  to 
use  for  that  purpose  any  surplus  revenues  In 
the  Treasury  and  the  proceeds  of  the  sales  (rf 
certain  bonds  of  the  United  States.  18  Stat,  at 
L„  396. 

The  Act  of  May  81,  1878,  ch.  146,  under 
which  the  notes  in  question  were  re-issued.  Is 
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«ntlt]ed  "An  Act  to  Forbid  fho  Furtlier  Betim- 
ment  of  tbe  United  States  Tender  Notes," 
and  enacts  as  follows: 

"From  and  after  tbe  passam  of  this  Act  it 
shall  not  be  lawful  for  the  becretaiy  of  tbe 
Treasury  or  other  officer  under  him  to  cancel 
or  retire  any  more  of  tbe  United  States  legal 
tender  notes.  And  when  any  of  said  notes  may 
be  redeemed  or  be  received  into  the  Treasury 
under  any  law  from  any  source  whatever  and 
■hall  belong  to  the  United  States,  they  shall  not 
be  retired,  canceled  or  destroyed,  but  they  sh^ 
be  re-issued  and  paid  out  agfun  and  kept  In  cir- 
culation; Provided,  That  nothing  herein  shall 
prohibit  the  cancellation  and  destruction  of  mu- 
tilated notes  and  the  issue  of  other  notes  of  like 
denomination  in  their  stead,  as  now  provided 
by  law.  All  Acts  and  parts  of  Acts  in  conflict 
herewith  are  li«eby  repealed. "  SO  Stat  at 

The  manifest  intention  of  this  Act  is  that  the 
notes  which  it  directs,  after  havinjf  been  re- 
deemed, to  bo  re- issued  and  kept  in  circulation, 
shall  retain  their  original  quahty  of  being  a  le- 
gal tender. 

Tbe  single  question,  therefore,  to  be  coosid- 
ered,  and  upon  the  answer  to  which  tbe  judg- 
ment to  be  rendered  between  these  parties  de- 

pendsj  is  whether  notes  of  the  United  States,  is- 
sued in  time  of  war,  under  Acta  of  Congress 
declaring  them  to  be  a  legal  tender  in  payment 
of  private  debts,  and  afterwards  in  time  of  peace 
redeemed  and  paid  in  gold  coin  at  the  Treasury, 
and  then  re-issued  under  the  Act  of  1878,  can, 
[498]  under  the  Constitution  of  the  United  States,  be 
a  1^^  tender  in  payment  of  such  debts. 

Upon  full  consideration  of  the  case,  the  court 
la  unanimously  of  opinion  that  it  cannot  be  dis- 
tingulslied  in  principle  from  the  cases  hereto- 
fore delermiiied,  reported  under  the  names  of 
tbe  L^ttl  Tender  CoBet,  12  WaU.^7  [79  U.  S., 


A  J2.  cv>.,  aa  Wau.,  105  [se  u.  s.,  xxn..  Tisi; 

and  all  the  Judges,  except  JKr.  JvMiu  Field, 
who  adheres  to  the  views  expressed  in  his  dis- 
senting opinions  in  those  cases,  are  erf  opinion 
that  they  were  rightly  decided. 

The  elaborate  printed  briefs  submitted  by 
counsel  in  this  case,  and  the  opinions  deliver^ 
In  the  Legal  Ttnder  Cata,  and  m  the  earlier  case 
of  Uepbum  v.  Qrituiotd,  8  WalL,  603  r75  U.  S., 
XIX.,  618],  which  those  cases  overruled,  forc- 
ibly present  the  arguments  on  either  side  of  the 
quesuon  of  the  power  of  Congress  to  make  the 
notes  of  the  United  States  a  legal  tender  in  pay- 
ment of  private  debts.  Without  undertaking  to 
deal  with  all  those  arguments,  the  court  has 
thought  it  fit  that  the  grounds  of  its  judgment 
in  the  case  at  bar  should  be  f  ullv  stated. 

No  Question  of  the  scope  ana  extent  of  the 
implied  powers  of  Congress  under  the  Consti- 
tution can  be  satisfactorily  discussed  without 
repeating  much  of  the  reasoning  of  Cbi^  Ju»- 
Hee  Marahall  in  the  great  Judgment  in  McOut- 
tfoch  V.  Md.,  4  Wheat, 8ie,  by  which  the  power 
of  CongreiB  to  incorporate  a  hank  was  demon- 
strated and  affirmed,  notwithstanding  tbe  Con- 
atitution  does  not  enumerate,  among  the  pow- 
ers granted,  that  of  esUbliibing  a  bank  or  creat- 
ing a  corporation. 

The  People  of  the  United  States  by  the  Const!- 
110  U.  & 


tutton  established  a  NaUonal  Oovemment,  with 

sovereign  powers,  legislative,  executiveand  Ju- 
dicial. "The  government  of  the  Union,"  said 
Chief  Juttiee  Marshall,  "though  limited  in  its 
powers,  is  supreme  within  its  sphere  of  action;" 
''and  its  laws,  when  made  in  pursuance  of  the 
Constitution,  form  the  supremelaw  of  the  land." 
"Among  tbe  enumerated  powers  of  govern- 
ment find  the  great  powers  to  lay  and  col- 
lect taxes;  to  borrow  money;  to  regulate  com- 
merce ;  to  declare  and  conduct  a  war ;  and  to 
raise  and  support  armies  and  navies.  The  sword  [4391 
and  the  purse,  all  the  external  relations,  and  no 
inconsiderable  portion  of  the  industry  of  the  Nap 
tion,  are  intrusted  to  its  government  4  Wheat, 
405,  406,  407. 

A  constitution,  establishing  a  frame  of  gov- 
ernment, declwing  fundamental  principles  and 
creating  a  national  sovereignty  and  intended 
to  endure  for  ages  and  to  be  adapted  to  the  va- 
rious crises  of  human  affairs,  is  not  to  be  inter- 
preted with  the  strictness  of  a  private  contract 
Tbe  Constitution  of  the  United  States,  by  apt 
words  of  designation  or  general  description, 
marks  the  outlmes  of  the  powers  granted  to  the 
National  Legislature;  but  ft  does  not  undertake, 
with  the  pr^sion  uid  detail  of  a  code  of  laws, 
to  enumerate  the  subdivisions  of  those  powers, 
or  to  specify  all  the  means  which  they  may 
be  carried  into  execution.  Ohief  JutUc«  Mar- 
shall, after  dwelling  upon  this  view,  as  required 
by  the  very  nature  of  the  Constitution,  by  the 
language  in  which  it  is  framed,  by  tbe  hmita- 
Uons  upon  the  general  powers  of  Congress  in- 
troduced in  the  9th  section  of  the  let  aiticle,  and 
by  the  omission  to  use  any  restrictive  term 
which  might  prevent  its  receiving  a  fair  and 
just  interpretation,added  these  emphatic  words: 
"  In  considering  this  question,  then,  we  must 
never  forget  that  it  Is  a  amsUiution  we  are  ex- 
pounding." 4Wheat,407.  See, also, page 41S. 

The  breadth  and  comprehensiveness  of  the 
words  of  the  Constitution  are  nowhere  more 
strikingly  exhibited  than  In  regard  to  the  pow- 
ers over  the  subjects  of  revenue,  finance  and 
current^,  of  wliich  there  is  no  other  express 
grant  than  may  be  found  in  these  few  brief 
clauses: 

"The  Congress  shall  have  power: 
To  lay  and  collect  taxes,  duties,  imposts  and 
excises,  to  pay  the  debts  and  provide  tor  the 
common  defense  and  general  welfare  of  the 
United  States;  but  all  duties.  Imposts  and  ex- 
cises shall  be  uniform  throu^out  the  United 
States; 

To  borrow  money  on  the  credit  of  the  United 
States; 

To  regulate  commerce  with  forei£n  Nations 
and  among  tbe  several  States,  uia  with  Um 
Indian  Tribes; 

To  coin  mon«y,  r^ulate  the  value  thereof, 
and  of  foreign  cmu,  and  fix  the  standard  of 
weights  and  measures." 

l%e  section  which  contains  the  grant  of  these  [440] 
and  other  principal  legislative  powers  concludes 
by  declaring  that  the  Congress  shall  have  power: 

"To  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  the  f(n«- 
going  powers,  and  all  other  powers  vested  by 
this  Constitution  ia  the  Government  of  the 
United  States,  a  In  any  department  or  officer 
thereof." 

By  the  settled  construction  and  the  only  rea- 
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Kuuble  interpretation  of  this  clause,  the  words 
"necessaiy  and  proper"  are  not  limited  to  such 
measures  as  are  absolutely  and  indispensably 
necessaiji  without  whidi  the  powers  granted 
muBt  fau  of  execution;  but  they  include  alt  ap- 
propriate means  which  are  conducive  or  adapt- 
ed to  the  end  to  be  accomplished,  and  which  in 
the  judgment  of  Congr^  will  most  advan- 
taeeously  efEect  it. 

That  clause  of  the  Constitution  which  declares 
that  "The  Congress  shall  have  power  to  lay 
and  collect  taxes,  duties,  imposts  and  excises, 
to  pay  the  debts  and  provide  for  the  common  de- 
fense and  general  welfare  of  theUnited  States," 
either  embodies  a  grant  of  power  to  pay  the  debts 
of  the  United  States, or  presupposes  and  assumes 
that  power  as  inherent  in  the  United  States  as 
ft  BovereiKn  goremment.  But.  in  whidiever 
aspect  it  tie  considered,  netth^  this  nor  any 
oCner  clause  of  the  CousutuUon  makes  any  men- 
tion of  priority  or  preference  of  the  united 
States  as  a  creditor  over  other  creditors  of  an 
individual  debtor.  Yet  this  court,  in  the  early 
case  of  U.  S.  v.  FiAer,  2  Cranch,  858,  held  that, 
under  the  power  to  pay  the  debts  of  the  United 
States,  Congress  had  the  power  to  enact  that 
debts  due  to  the  United  States  should  have  that 
priority  of  payment  out  of  the  estate  of  an  in- 
solvent debtor,  which  the  law  of  England  gave 
to  debts  due  to  the  Crown. 

In  delivering  judgment  in  that  case,  Chief 
Juitiee  Marshall  expounded  the  clause  giving 
Congress  power  to  make  all  necessary  aod prop- 
er laws,  as  follows:  "In  construing  this  clause, 
it  would  be  incorrect,  and  would  produce  end- 
less difficulties,  if  the  opinion  should  be  main- 
tained that  no  law  was  authorized  which  was 
not  indispensably  necessary  to  give  effect  to  a 
specified  power.  Where  various  systems  might 
be  adopted  for  that  purpose,  it  might  be  said 
with  respect  to  each,  that  it  was  not  necessary, 
because  the  end  might  be  obtained  by  other 
means.  Congress  must  possess  the  choice  of 
means,  and  must  be  empowered  to  use  any 
means  which  are  In  fact  conducive  to  the  exer- 
dee  of  a  power  granted  by  the  Constitution. 
The  government  istopay  the  debt  of  the  Union, 
and  must  be  authorize  to  use  the  means  which 
appear  to  itself  the  most  eligible  to  effect  that 
object"  3  Cranch,  896. 

laMeOuUoehv, Md.,\ie  more fuUy developed 
tiMsameview, eoncludingthus:  *'weadmit,a8 
■U  must  admit,  that  (he  powers  of  the  govern- 
ment are  limited  and  that  Its  limits  are  not  to  be 
transcended.  But  we  think  the  sound  construc- 
tion of  the  Constitution  must  allow  to  the  Na- 
tional Legi^ature  that  discretion,  with  respect 
to  the  means  by  which  the  powers  it  confers  are 
to  be  carried  into  execution,  which  will  enable 
that  body  to  perform  the  high  duties  assigned 
to  It,  in  the  manner  most  beneficial  to  the  peo- 
pie.  Let  the  end  be  legitimate,  let  It  be  within 
the  scope  of  the  Constitution,  and  all  means 
which  are  appropriate,  which  are  plainly  adap^ 
ed  to  that  end,  which  are  not  prohibited,  but 
consist  with  the  letter  and  spirit  of  the  ConsUtu- 
tiott,  are  constitutioanl."  4  Wheat.,  421. 

The  rule  of  interpretation  thus  laid  down  has 
been  constantly  adhered  to  and  acted  on  by 
this  court,  and  was  accepted  as  expressing  the 
true  test  by  all  the  Judges  who  took  part  in  the 
fumer  discussioDs  ot  tu  power  of  Congressto 
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make  the  treasury  notes  of  the  United  States  a 
lenl  tender  in  |»iyment  of  private  debts. 

The  other  judgments  dellveied  by  Ohitf 
JmsHu  Marshall  contain  nothing  adverse  to  the 
power  of  Congress  to  issue  legal  tendo*  notes. 

By  the  Articles  of  Confederation  of  1777,  the 
United  States  in  Congress  assembled  were  an- 
thori2ed  to  borrow  money  or  emit  bills  on  the 
credit  of  the  United  States;  but  it  was  declared 
that  "Each  State  retains  its  Bovereignty,freedom 
and  independence,  and  every  power,  Juiia^e- 
tion  and  right  which  Is  not  fry  this  confedera- 
tion expressly  delegated  to  the  United  States  in 
Congress  assembled."  Art.  2;  art.  9,  section  6; 
1  Stat,  at  L.,  4,  7.  Yet,  upon  the  question 
whether.imder  those  articles,  Congress,  by  virt- 
ue of  the  power  to  emit  bills  on  tt»  credit  of 
the  United  States,  had  the  power  to  make  bills 
so  emitted  a  legal  tender,  Oai^Jv^ice  Marshall 
spoke  very  gui^edly,  saying:  "  Congress  emit- 
ted bills  of  credit  to  a  large  amount,  and  did 
not,  perhaps  could  not,  make  them  a  legal  tend- 
er. This  power  resided  in  the  States.  Oraig 
V.  Mo.,  4  Pet.,  410,  486.  But  in  the  Constitu- 
tion, as  he  had  before  observed  in  McOuUoch  v. 
Mi.,  "  There  is  no  idirase  which,  like  the  Art- 
icles of  Confederauon,  excludes  incidental  or 
implied  powers;  and  whidireaaires  that  ererr- 
thing  granted  shall  be  entresdy  and  minutely 
described.  Even  the  10m  Amendment,  which 
was  framed  for  the  purpose  of  quieting  the  ex- 
cesdve  jealousies  which  had  been  excitol,  omits 
the  wora  'expressly,'  and  declares  only  that  the 
powers  '  not  delegated  to  the  United  States,  nor 

§rohibited  to  the  States,  are  reserved  to  the 
tales  or  to  the  people;'  thus  leaving:  Uie  ques- 
tion, whether  the  particular  power  which  may 
become  the  subject  of  contest  has  been  delegat- 
ed to  the  one  government  or  prohibited  to  the 
other,  to  depend  on  a  fair  construction  of  the 
whole  instrument.  The  men  who  drew  and 
adopted  this  Amendment  bad  experienced  the 
embarrassments  resulting  from  the  insertion  of 
this  word  in  the  Articles  of  Confederation,  and 
probably  omitted  it  to  avoid  those  embarrass- 
ments.'^ 4  Wheat.,406, 407. 

The  sentence  sometimes  quoted  from  his  opin- 
ion in  StuTM  V.  Orowninuiidd  had  exclusive 
relation  to  the  restrictions  imposed  by  the  Con- 
stitution on  the  powers  of  the  States,  and  espe- 
cial reference  to  the  effect  of  the  clause  prohib- 
iting the  States  from  passing  laws  impairing  the 
obl^aUon  of  contracts,  as  will  dearlyappear 
by  quoting  the  whole  pan«raph:  "Was this 
general  prohibition  intended  to  prevent  paper 
money?  We  are  not  allowed  to  say  so,  because 
it  is  expressly  provided  that  no  State  shall '  emit 
bills  of  credit  *  neither  could  these  words  bo  in- 
tended to  restrain  the  States  from  enabling  debt- 
ors to  discharge  their  debts  by  the  tender  of 
property  of  no  real  value  to  the  creditor,  be- 
cause for  that  subject  also  particular  providoa 
is  made.  Nothing  but  gold  and  silver  coin  can 
be  made  a  tender  in  payment  of  debts."  4 
Wheat,  123,  204. 

Such  reports  as  have  come  down  to  us  of  the 
debates  in  the  Convention  that  framed  the  Con- 
stitution afford  no  proof  of  ai^  general  con- 
currence of  opinion  upon  tiie  subject  before  lu. 
The  adoption  of  the  motion  to  strike  out  the 
words"and  emit  bills"  from  the  clause  "to  bOT- 
row  money  aud  emit  Ulls  ml  the  credit  of  tha 
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United  State*"  is  quite  InconcluBlTe.  The  phHip- 
pic  deUvared  before  the  ABsembly  of  Muyland 
or  Ur.  Martin,  one  of  the  delegates  from  that 
State,  who  voted  against  the  motion,  and  who 
declined  to  sign  the  Constitution,  can  hardly 
be  accepted  as  satisfactory  evidence  of  the  rea- 
sons or  the  motives  of  the  majority  of  the  Con- 
Tention.  See,  1  Elliot's  Debates,  345, 870,  376. 
Some  of  the  members  of  the  Convention,  in- 
deed, as  appears  by  Hr.  Madison's  minutes  of 
the  debates,  expressed  the  strongest  opposition 
to  paper  money.  And  Mr.  Madison  has  di»- 
cloKd  the  grounds  of  his  own  action,  by  record- 
ing that  "This  vote  In  the  affirmative  by  Vir- 
ginia was  occasioned  by  the  acquiescence  of  Mr. 
Madison,  who  became  satisfied  that  striking  out 
the  words  would  not  disable  the  government 
from  the  use  of  public  notes,  so  for  as  they 
could  be  safe  and  proper;  and  would  only  cut 
the  pretext  for  a  paper  currency,  and  par- 
ticularly for  making  the  Ulls  a  tender,  either 
for  public  or  private  debts."  But  he  has  not 
ezpuuned  why  he  thought  that  striking  out  the 
words  "  nnd  emit  bills  would  leave  the  power 
to  emit  bills,  and  deny  the  power  to  make  them 
a  tender  in  payment  of  debts.  And  it  canoot 
be  known  how  many  of  the  other  delegates,  by 
whose  vote  the  motion  was  adopted.  Intended 
neither  to  proclaim  nor  to  deny  the  power  to 
emit  paper  money,  and  were  influenced  by  the 
argument  of  Mr.  Oorham,  who  "was  for  strik- 
ing out,  without  inserting  any  prohibition,"  and 
who  said:  '  If  the  words  stand,  they  may  sug- 
gest and  lead  to  the  emission."  "  The  power, 
to  far  as  it  will  be  necessary  or  safe,  wilt  be  in- 
▼olved  in  that  of  borrowing."  6  EUiofs  De- 
bates, 484,  485,  and  note.  And  after  the  first 
clause  of  the  10th  section  of  the  Ist  article  had 
been  reported  in  the  form  in  which  it  now 
stands,  forbidding  the  States  to  make  anything 
but  gold  or  silver  coin  a  tender  in  payment  of 
|j  debts,  or  to  pass  anv  law  impairing  the  obliga- 
tion  of  contracts,  wuen  Mr.  Clerry,  as  reported 
by  Hr.  Madison,  "Entered  into  observations  in- 
culcating the  importance  of  public  faith,  and 
the  propriety  of  the  restraint  put  on  the  States 
from  impairing  the  obiigatloD  of  contracts,  al- 
leging that  Congress  ought  to  be  laid  under  the 
like  prohibitions,"  and  made  a  motion  to  that 
effect,  he  was  not  seconded.  2b.,  546.  As  an 
illustration  of  the  danger  of  giving  too  much 
weight,  upon  such  a  question,  to  the  debates  and 
the  votes  In  the  Convention,  It  may  also  be  ob- 
aerred  that  proportions  to  authorize  Congress 
to  grant  diarters  of  IncorporaUon  for  national 
objects  were  strongly  opposed,  especially  as  re- 

?trded  banks,  and  defeated.  III.,  440, 548,  644. 
be  power  of  Coogi-css  to  emit  bills  of  credit, 
as  well  as  to  Incorporate  national  banks,  is  now 
clearly  established  by  decisions  to  which  we 
shall  presently  refer. 

The  words  to  "  borrow  money,"  as  used  in 
the  Constitution,  to  designate  a  power  vested  in 
the  National  Govemment,fortbe  safety  and  wel- 
fare of  the  whole  people,  are  not  to  receive  that 
limited  and  restricted  interpretation  and  mean- 
ing which  they  would  have  in  a  penal  statute, 
or  in  an  authority  conferred,  bv  law  or  by  con- 
tract, upon  trustees  or  agents  lor  private  pur- 
poses. 

The  power  "  to  borrow  money  on  the  credit 
of  the  United  States"  Is  the  power  to  raise  mon- 
ey for  the  public  use  on  a  pledge  of  the  puUic 
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credit,  and  may  be  exercised  to  meet  either  pres> 
ent  or  antidpi^  expenses  and  liabilities  oi  the 
government  It  Includes  the  power  to  issue.  In 
return  for  the  money  borrowed,  the  obligations 
of  the  United  States  in  any  appropriate  form, 
of  stock,  bonds,  bills  or  notes;  and  in  whatever 
form  they  are  issued,  being  instruments  of  the 
National  Govemment.they  are  exempt  from  tax- 
ation by  the  governments  of  the  several  States. 
Weiton  v.  0/tarletton,2  Pet.,449:  Bankt  v.  Jtfatf- 
or.7  WaU.,  16  [74  U.  8..XIX.,57];BBiUiT.  8u- 
peniaora,  7  Wall.,  36  [74  U.  S.XrX.,80].  Con- 
gress  has  authori^  to  issue  these  obUgations  la 
a  form  adapted  to  circulation  from  hand  to  hand 
in  the  ordinary  transactions  of  commerce  and 
business.  In  order  to  promote  and  facilitate 
such  circulation,  to  adapt  them  to  use  as  cur- 
rency and  to  make  them  more  current  in  the 
market,  it  may  provide  for  their  redemption  In 
coin  or  bonds,  and  may  make  them  receivable 
in  payment  of  debts  to  the  government.  So 
much  is  settled  beyond  doubt,  and  was  asserted 
or  distinctly  admitted  by  the  Judges  who  dis- 
sented from  the  decision  in  the  Legal  Tender 
Catea,  as  well  as  by  those  who  concurred  in  that 
decision,  Veazie  Bk.  v.  Fenno  and  Hepburn  T. 
Griaredd,  8  WalL,  588,  548.  616, 636  (76  U.  S., 
XIX.,  482, 487, 524,  mh  Legal  Tender  Caaea.li 
Wall.,  548,  644,  660,  6^,  610,  618,  637  [79  U. 
6.,  XX.,  810,  316,  m,  881,  883.  840]. 

It  is  equally  well  settled  that  Conness  ho* 
the  power  to  mcorporate  national  ban^s,  with 
the  capacity,  for  their  own  profit  as  well  as  for 
the  use  of  the  government  in  its  money  transac- 
tions, of  issuing  biUs  which  under  ordinary  cir- 
cumstances pass  from  hand  to  band  as  money  at 
their  nominal  value,  and  which,  when  so  cur- 
rent, the  law  has  always  recoenized  as  a  good 
tender  in  payment  of  money  debts,  unless  spe- 
cifically objected  to  at  the  time  of  the  tender, 
U.  8.  Bank  v.  Bank  of  Ga. ,  10  Wheat. .  883,  847^ 
Ward  V.  Smitli,  7  Wall.,  447,  451  [74  U.  S., 
XIX.,  307,  209],  The  power  of  Congress  U> 
charter  a  bank  was  maintained  in  MeCalloeh  v. 
Jftf..4Wheftt.,316,and  in  Oabom  v.  U.  S.  Bank, 
9  Wheat.,  738,  chiefly  upon  the  ground  Oiot 
it  was  an  appropriate  means  for  carrying  oD 
the  money  transactions  of  the  government. 
But  Chief  Juatiee  Marshall  said:  '^he  curren- 
cy which  it  circulates,  by  means  of  its  trade 
with  individuals,  is  believed  to  make  it  a  more, 
fit  instrument  for  the  purposes  of  government 
than  it  could  otherwise  be;  and  if  tliis  be  true, 
the  capacity  to  carry  on  tUs  trade  is  a  faculty 
indispensable  to  the  character  and  objects  of  the 
institution. "  9  Wheat. ,  864.  And  Mr.  Juati^ 
Johnson,  who  concurred  with  the  rest  of  the 
court  in  upholding  the  power  to  Incorporate  a 
bank,  gave  the  fumier  reason  that  it  tended  to 

S've  effect  to  that  power  over  the  cuiTency  of 
e  country,  which  the  f  ramers  of  the  Constitu- 
tion evidently  Intended  to  give  to  Congress 
alone.   lb.,  878. 

The  constitutional  authority  of  Congress  to 
provide  a  currency  for  the  whole  country  Is 
DOW  flnnly  established.  In  Veazie  Bk.  v.  Fenno 
{supra'\,  Chief  Justice  Chase,  in  delivering  the 
opinion  of  the  court,  said:  "It  cannot  be  doubt- 
ed that  under  the  Constitution  the  power  to  pro- 
vide  a  drculaUon  of  coin  is  given  to  Congress,  t*** 
And  it  is  BetUed,by  the  uniform  practice  of  tbe 
«)Temmeut  and  by  repeated  decisions,  thai 
Congress  may  constitutionally  authorize  the 
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emission  of  bllla  of  credit."  Congtess,  having 
ODdertaken  to  supply  a  national  ciiirency,  con- 
sisting of  coin,  of  treasury  notes  of  the  United 
States  and  of  the  bills  of  national  banks,  Is  au- 
thorized to  Impose  on  all  state  banks,  or  nation- 
al banks  or  printe  bankers,  paying  out  the 
notes  ttflndiTUnalB  or  of  state  rnnki^  a  tax  of 
ten  per  cent  upon  the  amount  ot  rach  notee  so 
paid  out  Veiaie  Bk.  t.  Fmna,  above  cited; 
Tfiat.  Bank  v.  U.  &,  101  U.  8.,  1  [XXV.,  079]. 
The  reason  for  this  conclusion  was  stated  by 
Chi^Juttice  Chase,  and  repeated  by  the  pres- 
ent Uhi^  Ju»Ue«,  in  these  words:  "Having  thus. 
In  the  exercise  of  undisputed  constitutional 
powers,  undertaken  to  provide  a  currenrar  for 
the  whole  country,  it  cannot  be  questioned  that 
Congress  may,  constitutionally,  secure  the  ben- 
efit of  it  to  the  people  by  appropriate  legislation. 
To  this  end.  Congress  has  demed  the  quality  of 
legal  tender  to  foreign  coins,  and  has  provided 
by  law  against  the  imposition  of  count^eit  and 
rase  coin  on  the  community.  To  the  same  end, 
Congress  may  restrain,  by  suitable  enactments, 
the  dnnilation  as  money  of  anv  notes  not  issued 
under  its  own  authority.  Williont  this  power, 
indeed,  its  attempts  to  secure  s  sound  and  uni- 
form currency  for  the  country  must  be  futile." 
Bank  v,  Fenno  [mpra\;  Bank  v.  U.  8. 

By  the  Constitution  of  the  United  States,  the 
several  States  are  prohibited  from  coining 
money,  emitting  bills  of  credit,  or  making  any- 
thing but  ffM  and  silver  coin  a  tender  in  pay- 
ment of  dents.  But  no  intention  can  be  inferred 
from  this  to  deny  to  Congress  either  of  th^ 
powers.  Host  of  the  powers  granted  to  Con- 
gress are  described  in  the  8th  section  of  Uie  first 
article;  the  limitations  Intended  to  be  set  to  its 
powers,  so  as  to  exclude  certain  things  which 
might  otherwise  be  taken  to  be  included  in  the 
general  grant,  aredeflned  in  the  0th  section;  the 
10th  section  is  addressed  to  the  States  only. 
This  section  prohibits  the  States  from  doing 
some  things  which  the  United  States  are  ex- 
pressly prohibited  from  doing,  as  wdl  as  from 
doing  some  things  which  the  United  States  are 
expressly  authorized  to  do,  and  from  doing 
[44r7]  some  things  which  are  neither  expressly  granted 
nor  exprcsuy  denied  to  the  United  States.  Con 
eress  and  the  States  equally  are  expressly  pro- 
hibited from  passing  any  bill  of  attainderor  ex 
pottfaeto  law,  or  eranting  any  title  of  nobility. 
The  States  are  forbidden,  while  the  President 
and  Senate  are  expressly  authorized,  to  make 
treaties.  The  States  are  forbidden,  but  Con- 
gress is  expressly  authorized  to  coin  money. 
The  States  are  prohibited  from  emitting  bills  of 
credit;  bat  Congress,  which  is  neither  express- 
ly authorized  nor  expressly  forbidden  to  do  so, 
has,  as  we  have  already  seen,  been  held  to  have 
the  power  of  emitting  bills  of  credit  and  of 
Diakmg  every  provision  for  their  circulation  as 
currency,  short  of  giving  them  the  quality  of 
lezal  tender  for  pmate  debts— even  by  those 
who  have  denied  Its  author!^  to  give  them  ttiis 
quality. 

It  appears  to  us  to  follow,  as  a  logical  and 
necessary  consequence,  that  Congress  has  the 
power  to  Issue  the  obligations  of  the  United 
States  in  such  form,  and  to  impress  upon  them 
such  qualities  as  currency  for  the  purchase  of 
merchandise  and  the  payment  of  debts,  as  ac- 
cord with  the  usage  of  sovereign  governments. 
The  power,  as  incident  to  the  power  of  borrow- 
SU 


ing  monoy  and  iMalng  tdUaornoteeof  the  gov* 
ernment  for  money  boirowed,  of  Immesslng 
upon  those  bills  or  notes  the  quality  of  bdng  a 
1^^  tender  for  the  payment  of  private  debts, 
was  a  power  universally  understood  to  belong 
tosoverelgnty.  In  Europe  andAmetim,  at  the 
time  (tf  the  framii«  and  adoption  of  tfie  CoDf 
stitution  of  the  milted  States.  The  govern- 
ments of  Europe,  acting  through  the  monarch 
or  the  Legislature,  according  to  the  distribution 
of  powers  under  their  respw^ve  constitutions, 
had  and  have  as  sovereign  a  power  of  issuing 

Eaper  money  as  of  stampmg  coin.  Ttiis  power 
SB  been  dininctiy  recognized  in  an  important 
modem  cas^  aMy  argued  and  fully  conudered. 
in  which  the  Emperor  of  Austria,  as  Xing  ^ 
Hungary,  obtahied  from  the  English  Court  <A 
Cbamxsrj  an  injunction  against  the  issue  hi 
England,  without  his  license,  of  notes  purport- 
ing to  be  public  paper  money  of  Hungary.  Aut- 
tria  V.  Day,  S  Oiif. ,  628,  and  8  De  G.  f^,  A  J.  ,217. 
The  power  of  issuing  bills  of  credit  and  making 
them,  at  the  discretion  of  the  Legislature,  a 
tender  in  payment  of  private  debts,  had  long 
been  exercised  in  this  country  by  the  sevenu  [448] 
Colonies  and  States;  and  during  the  Bevolu- 
tionaiT  War  the  States,  upon  the  recommenda- 
tion of  the  Congress  of  the  Confederation,  had 
made  the  bills  issued  by  Congress  a  legal  tend- 
er. See,  CraigY.  Mo.,  4  Pet,  486,  453;  BrU- 
ooe  V.  Bank  ofEy.,  11  Pet.,  267,  318,  884-^; 
Legal  Tender  Cata.  12  WaU.,  657,  668,  622 
U.  6^  XX.,  814,  m);  Phillips,  American  Pa- 
per  Currency,  pamm.  The  exercise  of  this 
power  not  bang  prohibited  to  Congress  by  the 
Constitution,it  binduded  in  the  power  express- 
ly granted  to  boiTOw  money  on  the  credit  of  the 
United  States. 

This  position  is  fortified  by  the  fact  that  Con- 
gress is  vested  with  the  exclusive  exercise  of  the 
analogous  power  of  coining  money  and  regu- 
lating the  value  of  domestic  and  foreign  cma, 
and  also  with  the  paramount  power  of  r^ulat- 
Ing  foreign  and  interstate  commerce.  Under 
the  power  to  borrow  money  on  the  credit  of  the 
United  States,  and  to  issue  circulating  notes  for 
the  money  borrowed,  its  power  to  define  the 
quality  and  force  of  tiiose  notes  as  currewsy  is 
as  broad  as  the  like  power  over  a  metallic  cur- 
rency under  the  power  to  coin  money  and  to 
regulate  the  value  thereof.  Underthe  two  pow- 
ers, taken  together.  Congress  is  authorized  to 
ratablish  a  national  currency,  either  In  coin  or 
in  paper  and  to  make  that  currencv  lawful 
money  for  all  purpo8es,as  r^rds  tbel^ational 
Qovemmentor  private  indiviauals. 

The  power  of  making  the  notes  of  the  United 
States  a  legal  tender  in  payment  of  private  debts, 
being  included  in  the  power  to  borrow  money 
and  to  provide  a  national  currency,  is  not  de- 
feated or  restricted  by  the  fact  that  its  exercise 
may  affect  the  value  of  private  contracts.  If, 
upon  a  Just  and  fair  interpretation  of  the  whole 
Constitution,  a  particular  power  or  authori^ 
appears  to  be  vested  in  Congress,  it  is  no  con- 
stitutional objection  to  its  existence  or  to  its  ex- 
ercise, that  the  property  or  the  contracts  of  In- 
dividuals may  be  incidoitally  affected.  The 
decisions  of  this  court,  already  dted,  aflwd  sev- 
eral examples  of  this. 

Upon  the  issue  of  stock,  bonds,  bUls  or  notes 
of  the  United  States,  the  States  are  derived  of 
thdr  power  of  taxatirai  to  the  extent  ofthe  proi^ 
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L491  Brty  invested  by  IndiTidualBiQBuchoblieaiioDB, 
and  the  burden  of  state  taxation  upon  ouier  Mi- 
Tale  property  Ib  correspondingly  iDcreaaed.  The 
(en  per  cent  tax,  imposed  by  Congress  on  notes 
of  state  banks  and  of  private  bankers,  not  only 
lessens  the  value  of  such  notes,  but  tends  to 
drive  tbem  nnd  all  slate  banks  of  issue,  out  of 
existence.  The  priority  given  to  d6bts  due  to 
the  Unitol  States  over  the  private  debts  ot  an 
insolvent  debtor  diminishes  the  value  of  these 
debts  and  the  amount  which  thdr  holders  may 
receive  out  of  the  debtor's  estate. 

So,  under  the  power  to  coin  money  and  to 
regulate  its  value,  Congress  may,  as  it  did  with 
regard  to  gold  by  the  Act  of  June  28,  1834, 
ch.  95,  and  with  regard  to  silver  by  the  Act  of 
February  28,  1878,  ch.  20,  issue  coins  of  the 
same  dcnomioatioDB  as  those  already  current  by 
law,  but  of  less  intrindc  value  than  those,  by 
reason  of  containing  a  less  weight  of  the  pre- 
cious metals,  and  thereby  enable  debtors  to  dis- 
charge their  debts  by  the  payment  of  coins  of 
the  less  real  value.  A  contract  te  pay  a  certain 
sum  in  money,  without  an^  stipulation  as  to 
the  kind  of  money  in  which  it  shall  be  paid,may 
always  be  satisfied  by  payment  of  that  sum  in 
any  currency  which  is  lamul  money  at  the  place 
and  time  at  which  payment  is  to  oe  made.  1 
Hale,  P.  C,  192-184;  Bac.  Abr.,  Tender,  b.  2; 
Potbier,  Contract  of  Bale,  No.  416;  Pardessus, 
Droit  ComiMTdal,  Nos.  204,  205 ;  SearigJit  v. 
CSi»raiM,  4  Dall.,  325.  As  observed  by  Mr. 
Jiutice  Strong,  in  delivering  the  opinion  of  the 
court  in  the  Legal  Tendtr  Catea,  "  Every  con- 
tract for  the  payment  of  money,  simply,  is  nec- 
essarily subject  to  the  constitutional  power  of 
the  government  over  the  currency,  whatever 
that  power  may  be,  and  the  obligation  of  the 
parties  is,  tliererore,  assumed  with  reference  to 
that  i)ower."  12  WaU.,.549  [79  U.  S.,  XX., 
3111. 

Congress,  as  the  Legislature  of  a  sovereign 
Katiou,  being  expressly  empowered  by  the  Con- 
stitution to  lay  and  collect  taxes,  to  pay  the 
debts  and  provide  for  the  common  defense  and 
general  welfare  of  the  United  States,  and  to 
borrow  money  on  the  credit  of  theUnited  States, 
and  to  coin  money  and  regulate  the  value  there- 
of and  of  foreign  coin;  and  being  clearly  author- 
ized, as  incidental  to  the  exercise  of  those  great 
powers,  to  emit  bills  of  credit,  to  charter  national 
14501  banks  and  to  provide  a  nalional  currency  for 
the  whole  people,  in  the  form  of  coin,  treasury 
notes  and  national  bank  bills;  and  the  power  to 
make  the  notes  of  the  government  a  legal  tender 
in  payment  of  private  debts  being  one  of  the 
powers  belonging  to  sovereignty  in  other  civil- 
ized Nations,  and  not  expressly  withheld  from 
Congress  by  the  Constitution ;  we  arc  irresist- 
ibly impelled  to  the  roncludoD  that  the  impress- 
ing upon  the  treasury  notes  of  the  United  States 
the  quality  of  being  a  legal  tender  in  payment 
of  private  debts  is  an  appropriate  means,  con- 
ducive and  plainly  adapted  to  the  execution  of 
the  undoubted  powers  of  Congress,  consistent 
with  the  letter  and  spirit  of  the  Constitution 
and,  therefore,  within  the  meaning  of  that  in- 
strumeut,  "necessary  and  proper  for  carrying 
into  execution  the  powers  vested  by  this  Consti- 
tution in  the  Government  of  the  United  States." 

Such  being  our  conclusion  in  matter  of  law, 
the  question  whether  at  any  particular  time,  in 
war  or  in  peace,  the  exigent^  la  nich^li!^  reason 
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of  unusual  and  pressing  demands  on  the  re- 
sources of  the  government,  or  d  the  inadequacy 
of  the  supply  of  gold  and  silver  coin  to  furaiui 
the  currency  needed  for  the  uses  of  the  govern- 
ment and  01  the  people,  that  it  is,  as  matter  of 
fact,  wise  and  expedient  to  resort  to  this  means, 
is  a  political  question,  to  be  determined  by  Con- 
gress when  the  question  of  exigency  arises,and 
not  a  judicial  question,  to  be  anerwaids  passed 
upon  by  the  courts.  To  quote  once  more  from 
the  judgment  in  McGuUoch  v.  Md. :  "  Where 
the  law  Is  not  prohibited  and  is  really  calculated 
to  eifect  any  of  the  objects  intrusted  to  the  gov- 
ernment, to  undertake  here  to  inquire  into  the 
degree  of  its  necessity  would  be  to  pass  the  line 
which  circumscribes  the  judicial  deparimcnt, 
and  to  tread  on  l^islative  ground."  4  Wheat., 
428.  6 

It  follows  that  the  Act  of  May  81,  1878,  ch. 
146,  isconstltuUonal  and  valid;  and  that  the  cir- 
cuit court  rightly  held  that  the  tender  in  treas* 
ury  notes,  re-issued  and  kept  in  circulation  un- 
der that  Act,  was  a  tender  of  lawful  money  in 
payment  of  the  defendant's  debt  to  the  plaintiff. 

JitdgmeiUa^ffrmed. 

Mr,  dvitiee  Field,  dissenting: 
From  the  judgment  of  the  court  in  this  case,  [451 
and  from  all  the  positions  advanced  in  its  sup- 

gjrt,  I  dissent.  The  question  of  the  power  of 
ongiess  to  impart  Uic  quality  of  legal  tender 
to  the  notes  of  the  United  States,  and  thus  make 
them  money  and  a  standard  of  value,isnotnew 
here.  Unfortunately,  it  has  been  too  frequently 
before  the  court,  and  its  latest  decision,  previ- 
ous to  this  one,  has  never  been  entirely  accept- 
ed and  approved  by  the  country.  Nor  should 
this  excite  surprise;  for  whenever  it  is  declai-ed 
that  this  government,  ordained  to  establish  jus- 
tice, has  the  power  to  alter  the  condition  of  con< 
tracts  between  private  parties  and  authorize 
their  payment  or  discharge  in  something  differ- 
ent from  that  which  the  parties  stipulated,  thus 
disturbing  the  relations  of  commerce  and  the 
business  of  the  community  generallv,  the  doc- 
trine will  not  and  ought  not  to  be  readily  accept 
ed.  There  will  bo  many  who  will  adhere  to 
the  teachings  and  abide  by  the  faith  of  their 
fathers.  So  the  question  lias  come  again,  and 
will  continue  to  come  until  it  is  settled  so  as  to 
uphold  and  not  impair  the  contracts  of  parties, 
to  promote  and  not  defeat  justice. 

If  there  be  anything  in  the  history  of  the  Con- 
stitution which  can  be  established  with  moral 
certainty,  it  is  that  the  framers  of  that  instru- 
ment intended  to  prohibit  the  issue  of  legal  tend- 
er notes  both  by  the  General  Qovemmcnt  and 
by  the  States;and  thus  prevent  interference  with 
tfy.  contracts  of  private  parties.  During  the 
devolution  and  the  period  of  the  old  Confeder- 
ation, the  Continental  Congress  issued  bills  of 
credit,  and  upon  its  recommendation  the  States 
made  them  a  legal  tender,  and  the  refusal  to  re- 
ceive them  an  extinguishment  of  the  debts  for 
which  they  were  offered.  They  also  enacted 
severe  iKnalties  against  those  who  refused  to  ac- 
cept them  at  their  nominal  value,  as  equal  to 
coin,  in  ezdiange  for  commodities.  And  pre- 
viously, asearly  as  January,  1776,  Congress  hoi 
declared  that,  if  any  person  should  be  so  lost  to 
all  virtue  and  regard  for  his  country  as  to  refuse 
to  receive  In  payment  the  bills  then  issued,  be 
should,  on  oooTlction  thereof,  be  "Deemed, 
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[452]  puUished  aod  treated  as  an  enemr  of  his  coun- 
tiy,  and  precluded  from  all  traae  and  inters 
course  with  the  inhabitants  of  the  Colonies." 

Yet,  this  legislation  proved  inefFectual;  the 
universal  law  of  currency  prevailed,  which 
makes  promises  of  money  valuable  only  as  thev 
are  convertible  into  coin.  The  notes  depred- 
ated until  they  became  valueless  Iq  the  hands  of 
their  possessors.  So  It  always  will  be;  legisla* 
tive  declaration  cannot  make  tJie  protoise  of  a 
thins  the  equivalent  of  the  thing  itself. 

The  legislation  to  which  the  States  were  thus 
induced  to  resort  was  not  confined  to  the  attempt 
to  make  paper  money  a  legal  tender  for  debts; 
but  the  principle  that  private  contracts  could  be 
legally  Impaired,  and  their  obliradon  dlsre- 
gwlea,  being  once  established,  omet  measures 
equally  dishonest  and  destructive  of  good  faith 
between  parties  were  adopted.  What  followed 
1b  thus  stated  1^  Mr.  Juaiiee  Story,  in  his  Com- 
mentaries: 

"  The  histo^,  indeed,"  he  saya,  "  of  the  va- 
rious laws  which  were  passed  by  the  States,  In 
their  colonial  and  independent  character,  upon 
this  subject,  is  startUnff  at  once  to  our  morals, 
to  OUT  patriotism,  andto  our  sense  of  Justice. 
Not  only  was  paper  money  issued  and  declared 
to  be  a  lender  in  payment  of  debts,  but  laws  of 
another  cliaracter,  well  known  under  the  appel- 
lation of  tender  laws,appraisement  laws,  install- 
ment laws  and  suspension  laws,  were  from  time 
to  time  enacted,  which  prostrated  all  private 
credit  and  all  private  morals.  By  some  of  these 
laws,  the  due  payment  of  debts  was  suspended ; 
debts  were,  in  violation  of  the  very  terms  of 
the  contract,  authorized  to  be  paid  by  iostall- 
menta  at  different  periods;  property  of  any  sort, 
however  worthless,  either  real  or  personal, 
might  be  tendered  by  the  debtor  in  payment 
of  nis  debts;  and  the  creditor  was  compelled  to 
take  the  property  of  the  debtor,  which  he  might 
seize  on  execution,  at  an  appraisement  whwy 
disprt^KUtionate  to  its  known  value.  Sucn 
grievances  and  oppressions,  and  others  of  a  like 
nature,  were  the  ordinary  results  of  legislation 
during  the  Revolutionaiy  War  and  the  mterme- 
diate  period  down  to  the  formation  of  the  Con- 
stitution. Th^  entailed  the  most  enormous 
evils  on  the  country,  and  introduced  a  system  of 
f  raud.chicanery  and  profligacy  which  destroyed 
all  private  oonndence  and  all  industry  and  en 
terprise."  S  Story,  Const.,  sec.  1871. 
[4S3]  To  put  an  end  to  this  vicious  system  of  legis- 
lation which  only  encouraged  f raud,thus  graph- 
ically described  oy  Story,  the  cliiuses  which  for- 
bid the  States  from  emitting  bills  of  cr^t  or 
making  anything  but  gold  and  silver  a  tender 
in  payment  of  debts,  or  passing  any  law  impair- 
ing the  obligation  of  contracts,  were  inserted  in 
the  Constitution. 

"  The  attention  of  the  Convention,  therefore," 
■ays  Clii<^  Jutiice  Marshall,  "  was  particularly 
directed  to  paper  money  and  to  acts  which  en- 
abled the  debtor  to  disdoarge  his  debt  otherwise 
than  was  stipulated  in  the  contract.  Had  noth- 
ing more  been  intended,  nothing  more  wotdd 
have  been  expressed,  but  in  the  otrinion  of  tJ^e 
Convention  much  more  remained  to  be  done. 
The  same  mischief  might  be  effected  by  other 
means.  To  restore  public  confidence  complete- 
ly, it  was  necessary,  not  only  to  prohibit  the  use 
of  particular  means  by  which  it  might  be  ef- 
fected, ImttopTohiMttbeuseof  any  means  by 
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which  the  same  mischief  might  be  produoecL 
The  Convention  appears  to  have  intended  to  es* 
tablish  a  great  principle,  that  umtracts  should 
be  inviolable.  Sturge*  v.  OnmUjithidi,  4 
Wheat.,  122,  206. 

It  would  be  difScult  to  believe,  even  in  the  aV 
sence  of  the  historical  evidence  wc  have  on  the 
subject,  that  the  framers  of  the  C^nstit  uUon,pro> 
f  otmdly  Impressed  by  the  evils  resulting  mna 
this  kind  of  legislation  ever  Intended  ^t  the 
new  government,  ordained  to  establish  justice, 
should  possess  the  power  of  making  its  bills  a 
legal  tender,  which  they  were  unwilling  should 
remain  with  the  States,  and  which  in  the  past 
had  proved  so  dangerous  to  the  peace  of  the 
communi^,  so  dlsturUng  to  thebusinea  of  tha 
people  and  BO  destructlTe  of  thdr  morally. 

The  great  historian  of  our  country  has  recent 
ly  given  to  the  world  a  history  of  the  Conven- 
tion, the  result  of  years  of  labor  in  the  examln*- 
tion  of  all  public  documents  relating  to  its  for^ 
mation  and  of  the  recorded  opinions  of  Its  f  ram* 
era;  and  thus  he  writes: 

"  With  the  full  recollection  of  the  need  or 
seeming  need  of  pwer  money  In  the  Rertdutlfm, 
vrith  the  menace  of  danger  in  future  time  of 
war  from  its  prohibition,  authority  to  issue  bills 
of  credit  that  should  be  legal  tender  was  refused  [454] 
to  the  Qeneral  Government  by  the  vote  of  nine 
States  against  New  Jersey  and  Maryland.  It 
was  Madison  who  decided  the  vote  of  Virginia, 
and  he  has  left  his  testimony  that  '  the  pretext 
for  paper  currency,  and  particularlv  for  mak- 
ing the  bills  a  tender,  either  for  public  or  pri> 
vate  debts,  was  cut  off.'  This  is  the  interpre- 
tation of  the  clause  made  at  the  time  of  its  adop- 
tion, alike  by  its  authors  and  by  its  opponents, 
accepted  by  all  ilie  statesmen  of  that  age,  not 
open  to  dispute  because  too  clear  for  argument, 
and  never  disputol  so  toug  as  any  one  man  who 
took  port  in  framing  the  ConBtltiition  xemained 
alive.  History  caimot  name  a  man  who  has 
gained  cnduriogbonor  by  causing  the  issue  of 
paper  money.  Wherev^  such  pwqier  has  been 
employed  it  has  in  every  case  thrown  upon  Its 
autiiors  the  burthen  of  exculpation  under  the 
plea  ofpressiognecessUy."  2  Bancroft,  History 
of  the  Formation  of  the  Constitution,  184. 

And  when  the  Convention  came  to  the  prohl- 
Ution  upon  the  States,  the  historian  says  that 
theclause,  "No  State  shall  make  anytfamg  but 
gold  and  silver  a  tender  in  payment  of  deDts," 
was  accepted  without  a  diraentient  State: 

"  80  the  adoption  of  the  Constitution,"  he 
adds,  "  is  to  be  the  end  forever  of  paper  money, 
wbetiier  issued  by  the  several  States  or  by  the 
United  States,  IftheConstituUoashaUberU^ht* 
ly  interoreted  and  honestly  obeyed."  Id.,  187. 

For  nearly  three  quarters  of  a  century  after 
the  adoption  of  the  Constitution,  and  until  the 
legislation  during  the  recent  Civil  War,  no  ju- 
rist and  no  statesman  of  any  position  in  the  coun- 
try ever  pretended  that  a  power  to  impart  the 

auality  of  leral  tender  to  its  notes  was  vested  in 
le  General  Qovemment.  There  is  no  recorded 
word  of  even  one  in  favor  of  its  posseasing  the 
power.  All  conceded,  as  an  axiom  of  conititn^ 
tional  law,  that  the  power  did  not  exist. 

Mr.  Webster,  from  his  first  entrance  into  pub- 
lie  life  hi  1812,  gave  great  consideration  to  the 
subject  of  the  currency,  and  in  an  elaborate 
I  speech  on  that  subject,  made  in  the  Senate  in 
1 1886,  then  Bitting  In  tbis  room,  he  said: 
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Stt]  /'  Currency,  in  a  large  and  perhaps  lust  senso, 
Includee  not  only  gold  and  ufrer  and  bank  bills, 
but  bills  of  exchange  also.  It  may  Include  all 
that  adjusts  exchanges  and  settles  balances  in 
the  operations  of  trade  and  business;  but  if  we 
understand  by  currency  the  legal  money  of  the 
country,and  Uiatwhich  constitutes  a  legal  tend- 
er for  debts,  and  is  the  standard  measure  of 
value,  then  undoubtedly  nothinjj  is  iocluded  but 
gold  and  silver.  Most  unquestionably  there  is 
DO  legal  tender  and  there  can  be  no  leeal  tender 
in  Ibfi  country,  under  the  authority  of  this  gov- 
ernment or  any  other,  but  gold  and  silver,  either 
the  coino^  of  our  own  mints  or  foreign  coins  at 
rates  regulated  by  ConCTcss.  This  is  a  constitu- 
tional principle,  perfectly  plain  and  of  the  high- 
est importance.  The  States  are  expressly  prohib- 
ited from  making  anything  but  gold  and  silver 
alegal  tender  in  payment  of  debts,  and  although 
no  such  expr^  prohibiUon  is  applied  to  Con- 
gress, jet,  as  Coogress  has  no  power  granted  to 
ft  in  this  respect  but  to  coin  money  and  to  reg- 
ulate the  value  of  foreign  coins,  it  clearly  has 
no  power  to  substitute  paper  or  anythiug  else 
for  coin  as  a  tender  in  payment  of  debts  iind  in 
discharge  of  contracts.  Congress  bus  exercised 
this  power  fully  in  both  its  branches;  it  has 
coined  money,  and  still  coins  it;  it  has  regulateil 
the  value  of  foreign  coins,  and  still  rei^ulutes 
their  value.  The  legal  tender,  therefore,  the  con- 
stitutional standard  of  value,  is  established  and 
cannot  be  overthrown.  To  overthrow  it  would 
shake  the  whole  system."  4  Webster's  Works, 
871 

When  the  idea  of  imparting  the  legal  lender 
quality  to  the  notes  of  me  United  States  issued 
under  the  first  Act  of  1802  was  first  broached, 
the  advocates  of  tlie  measure  rested  their  sup- 
port of  it  on  the  ground  that  it  was  a  war  meas- 
ure, to  which  the  country  was  compelled  to 
resort  by  the  exigencies  of  its  condition,  being 
then  sorely  pressed  by  the  Confederate  forces, 
and  requiring  the  daily  expenditure  of  enor- 
mous sums  to  maintain  its  army  and  navy  and 
to  carry  on  the  government.  The  representa- 
tive who  introduced  tbe  bill  in  the  House,  de- 
clared that  it  was  a  measure  of  that  nature,  "one 
of  necessity  and  not  of  choice;"  that  the  times 
were  extraordinary  and  tbut  extraordinary 
measures  must  be  resorted  to  in  order  to  save 
our  goveiument  and  preserve  our  nationality. 
4U1  Speech  of  Spaulding,  of  New  York,  Cong. 
Globe.  1861-62,  port  1,  623.  Otlier  members 
of  the  House  frankly  confessed  their  doubt  as 
to  its  constitutionality,  but  yielded  their  support 
of  it  under  tbe  pi'essure  of  this  supposed  ncces- 
lity. 

In  the  Senate  also  the  measure  was  pressed 
for  the  same  reasons.  When  the  Act  was  reported 
by  tbe  committee  on  finance,  its  chairman, 
whilst  opposing  the  legal  tender  providon,  said: 

"  It  is  put  on  the  ground  of  absolute,  over- 
whelming necessity;  that  the  government  has 
now  arrived  at  that  point  when  it  must  have 
funds,  and  those  funds  are  not  to  be  obtained 
from  ordinary  sources,  or  from  anv  of  the  ez> 
pedienta  to  which  we  have  heretofore  had  re- 
course and,  therefore,  this  new,  anomalous  and 
remarkable  provision  must  be  resorted  to  in 
order  to  enable  the  government  to  pay  off  the 
debt  that  it  now  owes  and  afford  circulation 
which  will  be  available  for  other  purposes." 
Cong.  Globe.  1861-62,  part  1.  764. 
IIJ  S. 


And  upon  that  ground  the  provision  waft 
adopted,  some  of  Uie  Senators  stating  that  In  the 
exigency  then  existing  money  must  De  had,  and 
they,  therefore,  sustained  the  measure.althougb 
they  apprehended  danger  from  the  experiment 
"The  medicine  of  the  Constitution,'  said  Sen- 
ator Sumner,  "must  not  become  its  daily  food.* 
Id.,  800.  A  similar  necessity  was  ur^  upoD 
the  state  tribunals  and  this  court  in  justifica- 
tion of  tbe  measure,  when  its  v^idltywas  ques- 
tioned. The  dissenting  opinion  In  Bepbum  v. 
Griwold  referred  to  the  pressure  that  was  up- 
on the  government  at  tbe  time  to  enable  it  to 
raise  and  support  an  army  and  to  provide  and 
maintain  a  na^.  Cht^  Justice  Chase,  who 
gave  the  prevailing  opinion  in  that  case,  also 
six)ke  of  Uie  existence  of  the  feeling  when  tbe 
bill  was  passed  that  tbe  provision  was  neces- 
sary. He  favored  the  provision  on  that  ground 
when  Secretaiy  of  tbe  Treasbry,  although  he 
had  come  to  that  conclusion  with  reluctance, 
and  recommended  its  adoption  by  Congress. 
When  the  question  as  to  its  validity  reached  this 
court,  this  expression  of  favor  was  referred  to, 
and  by  many  itwassupposedthat  it  would  con- 
trol Ins  judicial  action.  But  after  long  pondering 
upon  the  subject,  after  listening  to  repeated  ar- 
guments  by  able  counsel,  be  decided  against 
the  constitutionality  of  thfe provision;  and,  hold- 
ing in  Ills  bands  the  casting  vote,  he  determined 
the  judgment  of  the  court.  He  thus  preferred 
to  preserve  his  integrity  as  a  judicial  officer 
rather  than  bis  consistency  as  a  statesman.  Id 
bis  opinion  be  tbua  referred  to  his  previous 
views: 

"It  is  not  surprising  that  amid  the  tumult  of 
the  late  Civil  War,  and  under  the  influence  of 
apprehcnsioDS  for  tbe  safety  of  the  Republic 
almost  universal,  different  views,  never  before 
entertained  by  American  statesmen  or  jurists, 
were  adopted  by  many.  The  time  was  not  fa- 
vorable to  considerate  reflection  upon  tbe  consti- 
tutional limits  of  legislative  or  executive  au- 
thority. If  power  was  assumed  from  patriotic 
motives,  the  assumption  found  ready  Justifica- 
tion in  patriotic  hearts.  Many  who  douhted  yield- 
ed their  doubts;  many  who  did  not  doubt  were 
silent.  Some  who  were  strongly  averse  to  mak- 
ing government  notes  a  legal  tender  felt  them- 
selves constrained  to  acqiuesce  in  the  views  of 
tbe  advocates  of  the  measure.  Kot  a  few  who- 
then  insisted  upon  its  Decessity,  or  acquiesced 
in  that  view,  have,  since  tbe  return  of  peace 
and  under  the  influence  of  the  calmer  time,  re- 
considered their  conclusions,  and  now  concur 
in  those  which  we  have  just  announced.  These 
conclusions  seem  to  us  to  be  fully  sanctioned  by 
tbe  letter  and  spirit  of  tbe  Constitution."  9 
WaU.,  636  [76  U.  S.,  XIX.,  626]. 

It  must  be  evident,  however,  upon  reflection, 
that  If  there  were  any  power  in  theGovemmeot 
of  the  United  States  to  impart  the  quality  of 
legal  tender  to  its  promissory  notes,  it  was  for 
Congress  to  determine  when  the  necessity  for 
its  exercise  existed;  that  war  merely  increased 
the  urgency  for  money;  it  did  not  add  to  the 
powers  of  tbe  government  nor  change  their  nat- 
ure; that  if  the  power  existed  it  might  be  equally 
exercised  when  a  loan  was  made  to  meet  or- 
dinary expenses  in  time  of  peace  as  when  vast 
sums  were  needed  to  support  an  army  or  a  navy 
in  time  of  war.  The  wants  of  tiie  government 
could  never  be  tbe  meastire  of  Its  powers.  But 
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in  the  excitement  and  appreheosioiu  of  thevar 
these  constderatfona  were  unheeded;  the  meas- 
ure was  passed  as  one  of  oTerTuUng  necessi^ 
[458]  in  a  perilous  criala  of  the  country.  Now,  ft 
is  DO  lon(^r  advocated  as  one  of  necessitT,  but 
as  one  that  may  be  adopted  at  any  time.  Kever 
before  was  It  contended  by  any  jurist  or  com- 
mentator on  the  Onstitution  that  the  govem- 
ment  in  full  receipt  of  ample  Income,  with  a 
Treasury  overflomng,  with  more  money  on 
hand  than  it  knows  what  to  do  with,  could  is- 
sue paper  money  as  a  legal  tender.  What  was 
in  1862  called  the  "medicine  of  the  Constitu- 
tion" bos  now  become  its  daily  bread.  So  it  al- 
ways happens  ttaatwheneTer  a  wrong  principle 
-of  conduct,  political  or  personal,  is  adopted  on 
-a  plea  of  necessity,  It  will  be  afterwards  fol- 
lowed on  a  plea  of  convenience. 

The  advocates  of  the  measure  have  not  been 
■consistent  in  the  designation  of  the  power  up- 
on which  they  have  supported  its  validity,  some 
placing  it  on  the  power  to  borrow  money,  some 
-on  tlie  coining  power,  and  some  have  claimed 
it  as  an  incident  to  the  general  powers  of  the 
:|;oven!ment  In  the  present  case  it  is  j^ced 
By  the  court  upon  the  power  to  borrow  money, 
«nd  the  nllegeu  sovereignty  of  the  United  States 
-over  the  currency.  It  is  assumed  that  tiiis  pow- 
er, when  exercised  by  the  government,  is  some- 
thing different  from  what  it  is  when  exercised 
by  corporations  or  individuals,  and  that  tiie 
£OTemment  has,  by  the  legal  tender  provision, 
the  power  to  enforce  loans  of  money  because 
the  sovereign  governments  of  European  coun- 
tries have  claimed  and  exercised  sudi  power. 

"  The  words  to  borrow  money,"  says  the 
court,  "are  not  to  receive  that  limited  and  re- 
stricled  interpretation  and  meaning  which  they 
would  have  in  a  penal  statute  or  in  an  autbor- 
1^  conferred  by  law  or  by  contract  upon  trust- 
ees or  agents  for  private  purposes.''  And  it 
adds  that  "The  power,  as  inddent  to  the  pow- 
er of  borrowing  money  and  issuing  bills  or  notes 
of  the  government  for  money  borrowed,  of  im- 
pressing upon  those  bills  or  notes  the  quality 
of  being  a  legal  tender  for  the  pavment  of  pri- 
vate debts,  was  a  power  uuiverHilIy  understood 
to  belong  to  sovereign^,  in  Europe  and  Amer- 
ica, at  the  time  of  the  framing  and  adoption  of 
the  Constitution  of  the  United  States.  The  gov- 
r4fi91  Europe,  acting  throu^  the  mon- 

i*otf  J  jjjg  Legislature,  according  to  the  distri- 

bution of  powers  under  their  respective  Consti- 
tutions, had  and  have  as  sovereign  a  power  of 
issuing  paper  money  as  of  stampmg  coin,"  and 
tiiat  "the  exercise  of  this  power  not  being  pro- 
hibited to  Congress  by  the  Constitution,  it  is  in- 
cluded in  tiie  power  expressly  granted  to  borrow 
money  on  the  credit  oi  the  United  States." 

As  to  the  terms  to  borrow  money;  where,  I 
would  ask,  docs  the  court  find  any  authority  for 
idving  to  tiiem  a  diiTerent  interpretation  in  the 
Constitution  from  what  they  receive  when  used 
In  other  instruments,  as  in  the  charters  of  mu- 
nicipal bodies  or  of  private  corporations,  or  in 
the  contracts  of  individuals?  Theiy  axe  not  am- 
biguous ;  they  have  a  well  settied  meaning  in 
other  instruments.  If  the  court  may  change 
that  in  the  Constitution,  so  it  may  the  meaning 
of  all  other  clauses;  and  the  powers  which  the 
government  may  exerdse  will  be  found  de- 
clared, not  by  plain  words  in  the  organic  law, 
but  by  words  of  a  new  significance  resting  in 
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the  minds  of  the  judges.   Until  snneanflKnl^ 

beyond  the  alleged  claim  and  practice  of  the  sor- 
erelgn  governments  of  Europe  be  produced.  I 
must  believe  that  the  terms  have  the  same  mean- 
ing in  all  instruments  wherever  they  are  used ; 
that  ttiey  mean  a  power  only  to  contract  for  a 
loan  of  money,  upon  oonddrntions  to  be  agreed 
between  the  parties.  Theconditicmsoftheloan, 
or  whether  any  porticularsecuxi^  shall  be  given 
to  the  lender,  are  matters  of  arrangement  be- 
tween the  parties;  they  do  not  concern  anyone 
else.  They  do  not  imply  that  the  borrower  can 
give  to  his  promise  to  refund  the  money  any  se- 
curitv  to  the  lender  outside  of  proper^  or  rights 
which  he  possesses.  The  transaction  is  com- 
pleted when  the  lendOT  parts  with  his  money 
and  the  borrower  gives  his  promise  to  pay  at  the 
time  and  in  the  manner  and  with  the  securities 
agreed  upon.  Whatever  stipulations  may  be 
made,  to  add  to  the  value  of  the  promise  or  to 
secure  its  fulfilment,  must  necessarily  be  lim- 
ited to  the  property,  rights  and  privileges  which 
the  borrower  possesses.  Whether  he  can  add 
to  hb  promises  any  element  which  will  induce 
others  to  receive  them  b^ond  the  securi^ 
which  he  gives  for  their  reyment,  dependis  upon 
his  power  to  control  su^  element  If  be  has  a 
right  to  put  a  limitation  upon  the  use  of  other 
persons'  proper^,  or  to  eiuorce  an  exaction  of 
some  benefit  from  them,  he  may  give  such  privi- 
lege to  the  lender  ;  but  if  he  Has  no  right  thus 
to  interfere  with  the  property  or  possessions  of 
others,  of  course  he  can  give  none.  It  will  hardly 
be  pretended  that  the  Oovemment  of  the  United 
States  has'any  power  to  enter  into  an  cnga^ 
ment  that,  as  security  for  its  notes,  the  lender 
shall  have  special  pnvileges  with  respect  to  the 
visible  property  of  others,  shall  be  able  to  oc- 
cupy a  portion  of  their  lands  or  their  houses,  and 
thus  interfere  with  the  possession  and  use  of 
their  property.  If  the  government  cannot  do 
that,  how  can  it  step  hi  and  say,  as  a  condition 
of  loaning  money,  UiM  the  lender  shall  have  a 
right  to  mterfere  with  contracts  between 
vate  parties?  A  large  proportion  of  the  prop- 
erty of  the  world  ffiosts  in  contracts,  and  the 
government  has  no  more  right  to  deprive  one 
of  their  value  by  legislation  operating  directiy 
upon  them,  than  it  has  a  rieht  to  d^mve  one  (S 
the  value  of  any  vldble  aiM  tangible  properly. 
No  one,  I  tiiink,  win  pretend  that  irdlviduais 
or  corporations  possess  the  power  to  impart  to 
their  evidences  of  indebtedness  any  quality  by 
which  the  holder  will  be  able  to  affect  the  con- 
tracts of  other  parties,  etiangets  to  the  loan ; 
nor  would  any  one  pretend  that  Congress  pos- 
sesses the  power  to  impart  any  such  qnali^  to 
the  notes  of  the  United  States,  except  from  the 
dause  authorizing  tt  to  make  laws  necessary 
and  proper  to  the  execution  of  its  powers.  That 
clause,  however,  does  not  enlarge  the  expressly 
designated  powers;  it  merely  states  what  Con- 
gress could  have  done  without  its  insertion  in 
Uie  Constitution.  Without  it.  Congress  could 
have  adopted  any  appn^rlate  means  to  borrow; 
but  that  can  only  he  appropriate  tea  that  pur- 
pose which  has  some  relation  of  fitness  to  the 
end,  which  has  respect  to  the  terms  essential  to 
the  contract,  or  to  the  securities  which  the  bor- 
rower may  furnish  for  the  repayment  of  the 
loan.  The  quality  of  legal  tender  does  not  touch 
the  terms  of  the  contract:  that  is  complete  with- 
out it ;  nor  does  it  stand  as  a  security  for  the 
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[461]  loan,  foi  b  security  Ib  a  thing  pledged,  over 
which  tbe  borrower  has  some  oon^l  or  In 
which  he  hotde  some  Interest 

.  The  argument  presented  by  the  advocates  of 
legal  tender  is,  in  substance,  this:  tbe  object  of 
buTOwing  is  to  raise  funds,  tbe  addition  of  the 
quality  of  legal  tender  to  the  notes  of  the  gor- 
emment  will  induce  parties  to  take  them,  and 
funds  will  thereby  be  more  readily  loaned.  But 
the  same  thing  may  be  sold  of  the  addition  of 
uy  other  quality  which  would  give  to  Uie  Iiold- 
er  of  the  notes  some  advantage  over  the  prop- 
erty of  others,  as,  for  instance,  that  the  notes 
should  serve  as  a  pass  on  tbe  public  conveyances 
(d  the  country,  or  as  a  ticket  to  places  of  amuse- 
tnent,  or  should  exempt  his  property  from  state 
and  municipal  taxation  or  entitle  him  to  the  free 
use  of  the  telegraph  lines,  or  to  a  i>ercentage 
from  the  revenues  of  private  corporations.  The 
same  cooseouenco :  a  ready  acceptance  of  the 
notes,  would  follow,  and  yet  no  one  would  pre- 
tmd  that  the  addition  of  privileges  of  Uiis  kind 
with  respect  to  the  property  of  others,  over 
which  the  borrower  has  no  control,  would  be  in 
any  sense  an  appropriate  measure  to  the  execu- 
Uon  of  the  power  to  borrow. 

Undoubtedly,  the  power  to  borrow  includes 
the  power  to  gi  vc  evidcncca  of  the  loan  in  bonds, 
treasury  notes,  or  in  such  other  form  as  may  be 
agreed  "between  the  parties.  These  may  be  is- 
sued in  such  amounts  as  will  fit  them  for  circu- 
lation, and  for  tliat  purpose  mav  he  made  pay- 
able to  bearer,  and  transferable  by  delivery. 
Experience  hns  shown  that  the  form  bestfitted 
to  secure  their  ready  acceptance  is  that  of  notes 
payable  to  bearer,  in  such  amounts  as  may  suit 
the  ability  of  the  lender.  The  government,  in 
substance,  says  to  ptirties  with  whom  it  dads: 
lend  us  your  moncv  or  fumlA  us  with  your 
products  or  tout  labor  and  we  will  ulUnutely 
pay  you,  and  as  evidence  of  it  we  will  g^ve  you 
our  notes,  in  such  form  and  lunount  as  may  suit 
your  convenience,  and  enable  you  to  transfer 
tbcm;  we  will  also  receive  them  for  certain  de- 
mands due  to  us.  In  all  this  matter  there  Is 
only  a  dealing  between  tliegovemment  and  the 
individuals  who  trust  it.  The  transaction  con- 
r4Mi  others.   The  power  which  authorizes 

i«wj  It  ]g  J  ygry  different  one  from  a  power  to  deal 
between  parties  to  private  contracts  in  which 
tbe  government  Is  not  interested,  and  to  compel 
the  receipt  of  these  promises  to  pay  In  place  of 
the  money  1m  which  the  contracu  stipulated. 
Tliis  latter  power  is  not  an  incident  to  the  for- 
mer ;  it  is  a  distinct  and  far  greater  power. 
There  is  no  legal  connection  between  the  two; 
between  the  power  to  borrow  from  those  will- 
ing to  lend  and  the  power  to  interfere  with  the 
independent  contracts  of  others.  The  possession 
of  this  latter  power  would  justify  the  interfer- 
ence of  tbe  government  with  any  rights  of  prop- 
erty of  other  parties,  under  the  pretense  that  its 
allowance  to  the  holders  of  the  notes  would  lead 
to  their  more  ready  acceptance,  and  thus  furnish 
the  needed  means. 

The  power  vested  in  Congress  to  coin  money 
does  not,  in  my  judgment,  fortify  the  position 
<^  the  court  as  its  opmion  affirms.  So  far  from 
dedodng  from  that  power  any  authority  to  im- 
press the  notes  of  the  government  with  the 
quality  of  legal  tender,  us  existence  seems  to 
me  inconsistent  with  a  power  to  make  anything 
but  coin  a  legal  tender.  The  ratting  of  the 
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terms  "to  coin  money  "is  not  at  all  doubtfuL  It 
is  to  mold  metallic  substances  into  forms  con* 
venlent  for  drculation  and  to  stamp  them  with 
the  Impress  of  tbe  government  auuority  indi- 
cating their  value  with  reference  to  the  unit  of 
value  established  by  law.  Coins  are  pieces  of 
metal  of  definite  weight  and  Taiue,stamped  such 
by  the  authority  oi  the  government  If  uny 
doubt  could  exist  that  the  power  has  reference 
to  metallic  substances  only  it  would  be  removed 
by  the  language  which  immediately  follows, 
authorizing  Congress  to  regulate  the  value  of 
money  ^us  coined  and  of  f  oroicn  coin,  and  also 
by  clauses  making  a  distinction  between  coin 
and  the  obligations  of  tbe  General  Government 
and  of  the  Slates.  Thus,  in  tlie  clause  authoriz- 
ing Congress  "  to  provide  for  the  punishment  of 
counterKiting  the  securities  and  current  coin  of 
the  United  States,"  a  distinction  Is  made  be- 
tween the  obligations  and  the  coin  of  the  gov- 
ernment. 

Honey  is  not  only  a  medium  of  exchange,  but 
It  is  a  standard  of  value.  Nothing  can  be  such 
standard  which  bos  not  intrinsic  value,  or  which 
is  subject  to  frequent  changes  in  value.  From  r4««i 
the  eorliest  period  in  the  history  of  civilized  Na-  '■•''*»■' 
tions,  we  find  pieces  of  gold  and  silver  used  as 
money.  These  metals  are  scattered  over  the 
world  In  small  quantities;  they  are  susceptible 
of  divisioQ,  capable  of  easy  impression,  have 
more  value  in  proportion  to  weight  and  size, 
and  are  less  subject  to  loss  wear  and  abra- 
sion than  any  other  material  possessing  these 
qualities.  It  requires  labor  to  obtain  them;  they 
are  not  dependent  upon  legislation  or  the  car 
prices  of  the  multitude;  they  cannot  be  manu* 
zactured  or  decreed  into  existenoe,  and  they 
do  not  perish  by  lapse  of  time.  Thev  have, 
therefore,  naturally,  if  not  necessarily,  become 
throughout  the  world  a  standard  of  value.  In 
exchange  for  pieces  of  them,  products  require 
ing  an  equal  amount  of  labor,  are  readily  given. 
When  the  product  and  the  piece  of  metal  repre- 
sent the  same  labor,  or  an  ^proximation  to  it, 
they  are  freely  exchanged.  There  can  be  no 
adeqiute  substitute  for  these  metali.  Bays  Mr. 
Webster,  in  a  speech  made  In  the  House  of  Rep- 
resentatives in  1816: 

"The  circidating  medium  of  a  commercial 
community  must  be  tliat  which  is  also  the  cir- 
culating medium  of  other  commercial  communi- 
ties, or  must  be  capable  of  being  converted  into 
that  medium  without  loss.  It  must  also  be  able, 
not  only  to  pass  in  payments  and  recdpts  among 
individuals  of  the  same  society  and  iNation,  but 
to  adjust  and  discharge  tbe  balance  of  exchanges 
between  different  Nations.  It  must  be  something 
which  has  a  value  abroad  as  well  as  at  homo, 
by  which  forcicn  as  well  as  domestic  debts  can 
be  satisfied.  The  precious  metals  alone  answer 
these  purposes.  They  alone,  therefore,  are 
money,  aiul  whatever  else  la  to  perform  the 
functions  of  money  must  be  their  reprssentattvc, 
and  capable  of  being  turned  into  them  at  will. 
Bo  long  as  bank  paper  retains  this  quality,  it  is 
a  substitute  for  monc;y;  divested  of  this,  noth- 
ing can- give  it  that  character."  8  WelMo'i 
Works,  €1. 

The  clause,  to  ootn  mooCT*,  muit  be  read  In 
connection  with  the  problbluoD  upon  the  Statee 
to  make  anything  but  gold  and  silver  coin  a  tend- 
er in  payment  of  debts.  The  two  taken  togeth- 
a  (Heaify  show  that  the  coins  to  be  tabrioUed 
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under  tbe  authority  of  the  General  Qovem- 
meot,  and  as  such  to  be  a  legal  tender  for 
debts,  are  to  be  composed  principally ,  if  not 
entirely,  of  the  metals  of  gold  and  diver.  Coins 
of  such  metals  are  necessarily  a  legal  tender  to 
tbe  amount  of  their  respective  values  without 
any  legislative  eractmen^  and  the  Statute  of  the 
United  States  providing  that  they  shall  be  such 
tender  is  only  dedaratory  of  their  effect  when 
offered  in  payment  Wbeo  the  Constitution 
says,  therefore,  that  Congress  sh^  have  the 
power  to  coin  money,  interpreting  that  clause 
wilb  the  prohibition  upon  the  States,  it  says  it 
shall  have  the  power  U>  make  coins  of  the  pre- 
cious metals  a  legal  tender,  for  that  alone  vblch 
Is  money  can  be  a  legal  tender.  If  this  be  the 
true  import  of  the  language,  nothing  else  can 
be  made  a  legal  tender.  We  all  know  that  tbe  | 
value  of  the  notes  of  the  government  in  the ' 
market,  and  in  the  commercial  world  general- 
ly.depends  upon  their  convertibility  on  demand 
into  coin;  and  as  confidence  in  such  converti- 
bility increases  or  diminishes,  so  does  tbe  ex- 
changeable value  of  the  notes  vaiy.  So  far  from 
becoming  themselves  standards  of  value  by  rea- 
son of  the  legislative  declaration  to  that  effect, 
their  own  value  is  measured  bv  the  facility  with 
which  they  can  be  exchanged  into  that  which 
alone  is  regarded  as  money  oy  the  commercial 
world.  They  are  promises  of  money,  but  they 
are  not  money  in  tbe  sense  of  the  Constitution. 
The  term  "  money  "  is  used  in  that  instrument 
in  several  clauses;  fn  the  one  authorizing  Con- 
gress "to  borrow  money;*'in  the  one  authoriz- 
ing Congress  "  to  coin  money;"  In  the  one  de- 
claring that  "no  money  "  shall  be  drawn  from 
the  Treasury  but  in  consequence  of  appropria- 
tions made  by  law;  and  m  the  one  declulng 
that  no  State  ^11 "  coin  money."  And  it  isa 
settled  rule  of  interpretation  that  the  same  term 
occurring  in  different  parts  of  the  same  instru- 
ment shall  be  taken  in  the  same  sense,  unless 
there  is  something  In  the  context  indicating 
that  a  different  meaning  was  intend^].  Now, 
to  coin  money,  is,  as  I  have  said,  to  make  coins 
out  of  metallic  substances,  and  the  only  money 
the  value  of  which  Congress  can  regulate  u 
coined  money,  either  of  our  mints  or  <«  foreign 
nasi  countries.  It  would  seem,  therefore,  that  to 
borrow  money  Is  to  obtain  a  loan  of  coined 
money,  tliat  is,  money  composed  of  the  precious 
metals,  representing  value  in  the  purchase  of 
property  and  payment  of  debts.  Between  the 
promises  of  the  government,  designated  as  its 
securities,  and  this  money,  the  Constitution 
draws  a  distinction  which  disappears  in  the 
opinion  of  the  court 

The  opinion  not  only  declares  that  it  is  in  the 
power  of  Congress  to  make  the  notes  of  the  gov- 
ernment slegu  tender  and  a  standard  of  value, 
but  that,  under  the  power  to  coin  money  and 
reflate  the  value  thereof.  Congress  may  issue 
corns  of  the  same  denominations  as  those  now 
already  current,  but  of  leas  intrinsic  value,  by 
reason  of  containing  a  less  weight  of  the  pre- 
cious metals,  and  thereby  enable  debtors  to  dis- 
charge their  debts  by  payment  of  coins  of  less 
real  value.  This  doctrine  is  put  forth  as  in  some 
way  a  justification  of  the  legislation  authorizing 
the  tender  of  nominal  money  In  place  of  real 
money  in  payment  of  debts.  Undoubtedly  Con- 
gress has  power  to  alter  the  value  of  coins  is- 
sued, either  by  increasing  or  diminishing  the 
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alloy  they  contain;  so.  It  may  alter,  at  Its 
pleasure,  their  denominations;  itmay  hereafter 
call  a  dollar  an  eagle;  and  it  may  cm  an  eagle 
a  dolUr.  But  if  it  be  intended  to  assert  t&t 
Congress  can  make  the  coins  changed  the  equiv- 
alent of  those  having  a  greater  value  In  tbetr 
previous  condition,  and  compel  puties  con- 
tracting for  tiie  latter  to  recdve  coins  with  di- 
minished value,  I  must  be  pennitted  to  deny 
any  such  authority.  Anv  sudi  declaration  on 
Its  part  would  be  not  only  utterly  inoperative 
in  fact,  but  a  shameful  disregard  of  Its  consti- 
tutional duty.  As  I  said  on  a  former  occasion: 
"  The  power  to  coin  money,  as  declared  by 
this  court,  is  a  great  trust  devolved  upon  Con- 
gress, carrying  with  it  the  duty  of  creating 
and  mainttuning  a  uniform  standard  of  value 
throughout  the  Union,  and  It  would  be  a  mani- 
fest abuse  of  this  trust  to  give  to  the  coins  is- 
sued by  its  authority  any  other  than  tludr  real 
value.  By  debasing  the  coins, when  once  Uie 
standard  u  fixed,  is  meant  giv^  to  the  coins, 
by  their  form  and  Impress  a  cerracate  of  thefr 
having  a  relation  to  that  standard  different  from  [466] 
that  which,  in  truth,  they  possess;  In  other 
words,  giving  to  the  coins  a  l^lse  certificate  of 
their  value.  Arbitrary  and  profli^te  govern- 
ments have  often  resorted  to  this  muerable 
scheme  of  robbery,  which  Mill  designates  as  a 
shallow  and  impudent  artifice,  the '  least  covert 
of  all  modes  of  knavery,  which  consists  in  call- 
ing a  shilling  a  pound,  that  a  debt  of  one  bun* 
dred  pounds  may  be  canceled  by  the  payment 
of  one  hundred  shillings.'"  No  such  debase- 
ment has  ever  been  attempted  In  this  country, 
and  none  ever  will  be  so  long  as  any  sentiment 
of  honor  infiuencesthe  governing  power  of  the 
Nation;  The  changes  from  time  to  time  io  the 
quanti^  of  alloy  in  the  different  cohis  has  been 
made  to  preserve  the  proper  relative  value  be- 
tween gold  and  diver,  or  to  prevent  exportation, 
and  not  witb-a  view  of  debasing  them.  What- 
ever power  may  be  vested  in  the  Government 
of  the  United  States,  It  has  none  to  perpetrate 
such  monstrous  iniquity.  One  of  the  great 
purposes  of  Its  creation,  as  expressed  in  the 
preamble  of  the  Constitution,  was  the  establish- 
ment of  Ju^Ice,  and  not  a  Ime  nor  a  word  ta 
found  In  that  instrument  which  sanctions  any 
Intentional  wrong  to  the  dtlzen,  either  in  war 
or  in  peace. 

But  beyond  and  above  all  the  objections 
which  I  have  stated  to  the  decision  recognizing 
a  power  in  Congress  to  impart  the  legal  tender 
quality  to  the  notes  of  the  government,  is  my 
objection  to  the  rule  of  construction  adopted  by 
the  court  to  reach  Its  conclusions,  a  rule  which 
fully  carried  out  would  change  the  whole  nat- 
ure of  our  Constitution  and  bi-eak  down  the 
barriers  which  separate  a  government  of  lim- 
ited from  one  of  unlimited  powers.  When  the 
Constitution  came  before  tbe  Conventions  of 
the  several  States  for  adoption,apjHehension  ex- 
isted that  other  powm  than  those  designated 
ml^t  be  claimed ;  and  It  led  to  the  first  ten 
amendments.  When  these  were  presented  to 
the  States  they  were  preceded  by  a  preamble 
stating  that  the  Conventions  of  a  number  of  the 
States  had  at  tbe  time  of  adopting  the  Consti- 
tution expressed  a  desire,  in  order  to  preveut 
misconception  or  abuse  of  its  powers,  that  fur- 
ther declaratory  and  restrictive  clauses  should 
bo  added.   One  of  them  is  found  in  the  10th 
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[40T]  Amendment,  which  declares  that  "The  powers 
not  delegated  to  the  United  States  by  the  Con- 
stitution, nor  prohibited  by  it  to  the  States,  are 
reserved  to  the  States  respectivdy.or  to  the  peo- 

Ele."   The  fromers  of  the  Constitution,  as  I 
are  said,  were  profoundly  impressed  with  the 
evils  which  had  resulted  from  the  vicious  legis- 
latioD  of  the  States  making  notes  a  legal  tender, 
and  they  determined  that  such  a  power  should 
not  exist  any  longer.  They,  therefore,  prohib- , 
ited  the  States  from  ezerdsing  it,  and  they  re- 
fused to  grant  It  to  the  new  government  which 
they  created.   Of  what  purpose  is  it  then  to  re- 
fer to  the  exercise  of  the  power  by  the  absolute 
or  the  limited  governments  of  Europe,  or  by 
the  States  previous  to  oar  ConstituUon.  Con- 
gnat  can  exercise  no  power  by  vlrtoe  of  aiqr 
supposed  inherent  sovereignty  in  the  Qeneru 
Government.  Indeed,  It  may  be  doubted  wheth- 
er the  power  can  be  correctly  said  to  appertain  to 
sovereignty  in  any  proper  sense  as  an  attribute 
of  an  independent  political  community.  The 
power  to  commit  violence,  perpetrate  injustice, 
take  private  property  by  force  without  compen- 
•ation  to  the  owner,  and  compel  the  receipt  of 
promises  to  pay  in  place  of  money,  may  be  ex- 
ercised, as  it  often  has  been,  by  irresponsible  au- 
thority, but  it  cannot  be  considered  as  belong- 
ing to  a  government  founded  upon  law.  But 
be  that  as  it  may,  there  Is  no  sucli  thing  as  a 
power  of  inherent  sovereignty  in  the  Govern- 
ment of  the  United  States.  It  is  a  government  of 
delegated  powers,  supreme  within  its  prescribed 
•pbere,  but  powerlMS  ont^e  of  it   In  this 
countty,  sovereignty  resides  in  the  people,  and 
Congress  can  exercise  no  power  which  they  have 
not,  oy  tJieir  Constitution,  intrusted  to  it ;  all 
else  Is  withheld.    It  seems,  however,  to  be  sup- 
posed that,  as  the  power  was  taken  from  the 
States,  it  could  not  have  been  intended  that  It 
should  disappear  entirely,  and  therefore  It  must 
in  some  way  adhere  to  the  General  Government, 
notwithstanding  the  10th  Amendment  and  the 
nature  of  the  Constitution.   The  doctrine,  tlut 
ft  power  not  expressly  forbidden  mav  be  exer- 
cised,  would,  as  I  have  observed,  cnange  the 
character  of  our  government.   If  I  have  read 
the  Constitution  aright,  if  there  is  any  weight 
to  be  given  to  the  uniform  teachings  of  our  great 
[ftwj  jurists  and  of  comme&tatorai»eViouBtotbelate 
Civil  War,  the  true  doctrine  is  the  very  oppo- 
^te  of  this.   If  the  power  is  not  in  terms  grant- 
ed, and  is  not  necessarv  and  proper  for  the  ex- 
ercise of  a  power  whicn  is  thus  granted,  it  does 
not  exist.   And  in  determining  what  measures 
may  be  sdopted  in  executing  the  powers  grant- 
ed, Chitf  Jvstiee  Marshall  decliu^  that  they 
must  be  appropriate,  plainly  adapted  to  the  end, 
not  prohiUted,  and  oontittent  im'CA  t/u  Utter  and 
spiril  of  tha  Gmttiiutim.  Now.all  through  that 
instrument  we  find  limitations  upon  the  power, 
both  of  the  General  Government  and  the  State 
Oovemments,  so  as  to  prevent  oppression  and 
injustice.   No  legislation,  tlierefore,  tending  to 
promote  either  can  consist  with  the  letter  and 
mint  of  the  ConstituUon.   A  law  which  inter- 
usnt  with  the  contracts  of  othera  and  compels 
oaeai  the  parties  to  receive  in  satisfaction  some- 
thing different  ftom  that  stipulated,  without 
reference  to  its  actual  value  in  the  market,  nec- 
essarily works  such  injustice  and  wrone. 

There  Is,  it  is  true,  no  provision  In  vie  Con- 
stituUon of  the  United  States  forbidding  in  di- 
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rect  terms  the  passing  of  laws  by  Congress  iin> 
pairing  the  obligaUon  of  contracts,  and  there 
are  many  express  powers  conferred,  such  as  the 
power  to  dedare  war,  levy  duties  and  regulate 
commerce,  the  exercise  c«  which  affects  more 
or  less  the  value  of  contracts.  Thus  war  nec- 
essarily suroends  intercourse  between  ciUzens  or 
subjects  of  belligerent  KaUons,  and  the  per- 
formance during  its  continuance  of  previous 
contracts.  The  imposition  of  duties  upon  goods 
may  affect  the  prices  of  articles  imported  or  man- 
ufactured, so  as  to  materially  alter  the  value  ai 
previous  contracts  respecting  them.  But  these 
mcidental  consequences  arising  from  the  exei^ 
else  of  such  powers  were  contemplated  in  the 
grant  of  them.  As  there  can  be  no  solid  objeo 
Uon  to  le^lation  under  them,  no  Jost  com* 
plaint  can  be  made  of  such  consequences.  But 
far  different  is  the  case  when  the  impairment  ot 
the  contract  does  not  follow  incidentally,  but  Is 
directly  and  In  terms  allowed  and  enacted.  Le^ 
ialation  operating  directly  ujplon  private  con- 
tracts, changing  their  conditions,  is  forbidden 
to  theStates;  and  no  power  to  alter  the stipulap 
tiona  of  such  contracts  1^  direct  legislation  Is  iMI 
conferred  upon  Congress.  There  are  also  many 
considerations,  outsme  of  the  iaet  that  there  u 
no  grant  of  the  power,  which  show  that  the 
framers  of  the  Constitution  never  intended  that 
such  power  should  be  exercised.  One  of  the 
great  objects  of  the  ConstituUon,  as  already  ob- 
served, was  to  establish  justice,  and  what  was 
meant  by  that  in  its  relations  to  contracts,  as 
said  by  the  late  Ohitf  Jiutiee  in  his  otdnlon  in 
if«p6um  V.  Oriiwtd,  was  not  left  to  inference 
or  con  jecture.  And  in  support  of  this  statement 
he  refers  to  Uie  fact  that  when  tiie  Constitution 
was  undergoinc  discussion  In  the  Convention, 
the  Conpess  ofthe  Confederation  was  engaged 
in  framing  the  ordinance  for  the  government  of 
the  Northwest  Territory,  in  which  certain  ar- 
ticles of  compact  were  established  between  the 
people  ofthe  original  States  and  Uie  people  of 
the  Territory  "for  tiie  purposes,"  as  expressed 
in  the  instrument,  "of  extending  the  funda- 
mental principles  of  civil  and  religious  liberty, 
whereon  these  Republics  (the  States  united  un- 
der the  Confederation),  their  laws  and  constitu- 
tions, are  erected."  That  Congress  was  also 
alive  to  the  evils  which  the  loose  legislation  at 
the  States  bad  created  by  interfering  with  the 
obligation  of  private  contracts  and  making  notes 
a  legal  tender  for  debts;  and  the  ordinance  diy 
clared  that  In  the  just  preservation  of  rights 
and  property  no  law  "Ought  ever  to  be  made 
or  have  force  In  the  said  Territory,  that  shall  in 
an^  manner  whatever  interfere  with  or  affect 
pnvate  contracts,  or  engagements,  bonajide  and 
without  fraud,  prerloudy  formed."  This  prin- 
ciple,  said  the  Chitf  Juttiee,  found  more  om- 
densed  expression  in  the  ptohlbition  upon  the 
States  against  impairing  tne  obligation  of  con- 
tracts, which  has  always  been  recognized  "as 
an  efficient  safeguard  against  injustice;"  and 
the  court  was  then  of  opinion  that  "  It  is  clear 
that  those  who  framed  and  those  who  adopted 
the  Constitution  Intended  that  the  spirit  of  this 

{jrohibition  should  pervade  the  entire  body  of 
e^Lslation,  and  that  the  justice  which  the  Con- 
stitution was  ordained  to  establish  was  nrt 
thouglU  by  them  to  be  compatible  with  legisla- 
tion of  an  opposite  tendency."  Soon  after  the 
Constitution  was  adopted,  the  case  of  CaUter  t. 


Digitized  by 


Google 


Ml 


490-498 


BUFRBMB  CODBT  OT  TO!  UNITED  StATBS. 


Oct.  Txbh, 


[4T0]  Bull  came  before  this  court,  and  it  wai  there 
laid  that  there  were  acts  which  the  Federal  and 
State  Legislatures  could  not  do  without  exceed- 
ing their  authority ;  and  among  them  was  men- 
ti'joed  a  law  which  punished  a  citizen  for  an 
Innocent  act,  and  a  law  which  destroyed  or  im- 
paired the  lawful  private  contracts  m  dtizens. 
^'It  is  ag^nst  all  reason  and  justice,"  it  was  add- 
ed, "for  a  people  to  intrust  a  Le^slature  with 
such  powers  and,  therefore,  it  cannot  be  pre- 
sumed that  they  have  done  it."  8  Dall.,  388. 
And  Mr.  Madison  in  one  of  the  articles  in  the 
Federali8t,declared  that  laws  impairingtbe  obli- 
gation of  contracts  were  contrary  to  theflrst  prin- 
ciples of  the  social  compact^and  to  every  prin- 
ciple of  sound  tejrislation.  Yet  this  court  holds 
that  a  measure  oiTectl^  operating  upon  and  nec- 
essarily imptdring  private  contracts,  may  be 
adopted  in  the  execution  of  powers  roeciflcally 
granted  for  other  puiposes,  because  ft  is  not  in 
terms  prohibited,  and  that  it  is  consistent  with 
the  letter  and  spirit  of  the  Constitution. 

From  the  decision  of  the  court  I  see  only  evil 
likely  to  follow.  There  have  been  times  with- 
in the  memory  of  ^  of  us  when  the  legal  tender 
notes  of  the  unlt^  States  were  not  exchange- 
able for  more  than  one  half  of  their  nominal 
value.  The  possibility  of  such  depreciation  will 
always  attend  paper  moQey.  This  inborn  in- 
firmity no  mere  legislative  declaration  can  cure. 
If  Congress  has  the  power  to  make  the  notes  « 
legal  tender  and  to  pass  as  money  or  its  eguiv^ 
alent,  why  should  not  a  sufficient  amount  be  is- 
sued to  pay  the  bonds  of  the  United  States  as 
they  mature  ?  Why  pay  interest  on  the  millions 
of  dollars  of  bon^u.  now  due,  when  Congress 
can  in  one  day  make  the  money  to  pay  the  princi- 
pal ?  And  why  should  there  be  any  restraint 
upon  unlimited  appropriations  by  the  govern- 
ment for  all  imaginary  schemes  of  public  im- 
provement, if  the  printing  press  can  furnish  the 
mon^  that  is  needed  f  cff  them  ? 


[490]    FENNSTLVAiaA  RAILROAD  COM- 
PANY, Appt., 

V. 

LOCOMOTIVE  ENGINE  SAFETY 

TRUCK  COMPANY. 

(See  8. 0.,  Bepwter^  ed.,  «B(M96.) 

PiUen^r^ht,  vAen  iMaUd-4rvdt  raUroad 
■  ear$. 

•L  The  application  of  an  old  prooen  or  machine 
to  a  similar  <w  analoKous  subjeot,  with  no  oban^  in 
the  manner  of  applying  It,  and  no  result  subetaa- 
tiidlr  dliUnot  In  1»  nature,  win  not  sustain  a  patent, 
even  If  tlie  new  form  of  result  bas  not  before  twen 
oontemplatedi 

8.  In  trucka  already  In  use  on  railroad  cars,  the 
ktng-bolt  wbl<A  bdo  the  oar  to  each  truck  passed 
throuffb  a  bolster  aupporttog  the  weight  of  toe  car, 
and  through  an  donsmed  openioff  In  the  plate  be- 
low, 80  as  to  allow  the  nrlvellng  of  the  truck  upon 
the  bolt,  and  lateral  motion  In  the  truck  ;  and  the 
bolstOT  was  suspended  by  dlTcrgent  pendent  links 
from  brackets  on  the  firamSi  whereby  the  velvbt  of 
the  car  tended  to  counteract  any  tendency  to  de- 
part from  the  line  of  the  track.  Held,  that  a  pa- 
tent for  employing  such  a  truck  as  the  forward 
truck  of  a  looomotlve  miglne  with  fixed  driving 
wheels, was  TOldfor  want  of  novelty. 
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APPEAL  from  the  CircuitCourt  of  the  United 
States  for  the  Eastern  District  of  Penn- 
sylvania. 

The  bill  in  this  case  was  filed  in  the  court  be> 
low  by  the  appellee,  to  recover  damages  alleged 
to  have  resulted  from  the  infi-ingement  of  cer- 
tain lettos  patent 

The  court  below  having  entered  a  decree  In 
favor  of  the  complainant  for  $80,644.00,  with 
costs,  the  defendant  appealed  to  this  court 

Metirt.  George  Hardingt  Andrea  MeCal- 
lum,  Franeie  T.Ohamltert  and  Chapman  Bid- 
dle^OT  appellants: 

There  is  nothing  novel  in  the  construction  of 
the  truck  shown  and  described  br  Smith  in  his 
patent  It  Is  shown  and  described  In  thepatents 
to  Eipple  &  Bullock,  dated  Deo.  SO,  1659;  and 
In  those  to  D&venptnt  &  Bridges,  dated  Hay 
4, 1841. 

It  did  not  involve  patentable  Invention  or 
novelty,  to  adapt  the  well  known  swing  truck 
In  use  under  cars,  to  the  use  of  a  swing  truck 
under  a  locomotive. 

Banoood  v.  Jt,  B.  Oo.,  11  H.  L.  Cas.,  654; 
BeanY.  BmaUwood,  S  Story,  4(^;  Ebic/ikisa  v. 
Qruavsood,  11  How.,  248;  Brunton  v.  Hawket, 
4  B.  &  Aid.,  640;  Loeh  v.  Hague,  1  Web.  Pat 
Cas.,  207. 

Meeare.  8.  S.  H<»IUng*worUi  and  Bd- 
mund  Wetmorei  for  appellee. 

Mr.  JutHee  Ormy  delivered  the  opinion  of 

the  court: 

This  is  an  appeal  by  the  defendant  below  from 
a  decree  against  it  upon  a  bill  In  equity  for  the 
Infringement  of  letters  patent  granted  on  Feb-  [40i] 
ruary  11,  1862,  to  Alba  F.  Smith,  for  an  im- 
provement  in  trucks  for  locomotive  engines, 
the  specification  annexed  to  wi-ich,  except  the 
drawings  and  the  letters  referring  to  them  and 
the  formal  bej^nnlng  and  conclusion,  was  as 
follows: 

"Several  laterally  moving  trucks  have  here- 
tofore been  made  and  applied  to  railroad  cars. 
My  invention  does  not  relate  broadly  to  such 
laterally  moving  trucks;  but  my  said  invention 
consists  In  the  emplovment,  in  a  locomotive  en< 
gine,  of  a  truck  or  pilot  wheels  provided  with 
pendent  links,  to  allow  of  a  lateral  movement, 
so  that  the  driving  wheels  of  the  locomotive  en- 
gine continue  to  move  correctly  on  a  curved 
track,  in  consequence  of  the  lateral  movement 
(diowed  by  said  pendent  links,  the  forward  part 
of  the  engme  traveling  as  a  tangent  to  the  curve, 
while  the  axles  of  the  drivers  are  parallel,  or 
nearly  so,  to  the  radial  line  of  the  curve.  In  the 
drawing  have  represented  my  improved  truck 
Itself.  The  mode  of  applying  the  same  to  any 
ordinary  locomotive  en^e  will  be  apparent  to 
any  competent  mechamc,  as  my  truck  can  be 
fitted  in  the  place  of  those  already  constructed, 
or  the  same  may  be  altered  to  inande  my  imr 
provement" 

The  specification  then  refers  to  thedrawings, 
showing  the  wheels,  the  axles  and  the  frame 
of  any  ordinary  kwinnotlTe  truck,  made  in  any 
usual  manner,  with  the  center  cross-bearing 
plate  or  platform,  of  two  thicknesses  of  iron 
plate  riveted  together,  strengthened  by  cross- 
bars beneath,  and  embracing  at  Its  ends  the  up- 
per  bars  of  the  frame ;  a  bolster,  made  of  a 
I  flanged  bar;  the  king-bolt,  passing  through  the 
I  center  of  Uw  bolster  and  also  through  an  elon- 

110  U.  8. 


Digitized  by 


Google 


1888. 


Fbnxstltasu  B.  R.  Co.  t.  Locohotxtb  Tbccs  Go. 


48(MM 


gated  opening  In  the  plate,  so  as  to  allow  of  lat- 
eral motion  to  the  truck  beneath  the  bolster, 
•nd  at  ttie  same  time  becoming  a  connection  to 
hold  the  truck  to  the  engine;  Uie  bolster  taking 
tlw  weight  of  the  engine  in  the  middle,  and  it- 
ms^  smpended  at  the  ends  of  bus  attached  to 
the  movinc  ends  ot  pendent  links  attached  by 
bolts  at  tbdr  upper  mds  to  brackets  on  the 
frame,  and  the  distance  between  the  bars.trana- 
versely  of  the  truck,  slightly  more  than  between 
[49S]  the  bolts,  so  that  the  pendent  links  diverge 
aUchUy.  The  specification  then  proceeds: 

''When  running  upon  a  straight  road,  the 
engine  preserves  great  steadiness,  because  any 
change  of  position  transversely  of  the  track, 
in  consequence  of  the  engine  moving  over  the 
truck.or  the  truck  beneath  the  engine,is  checked 
by  the  weight  of  the  engine  hanging  upon  the 
Imks  and,  m  consequence  of  their  divergence, 
any  side  movement  causes  the  links  on  the  side 
towards  whid)  the  movement  occurs  to  assume 
a  more  inclined  posiUon,  while  the  other  links 
come  vertical,  or  nearly  so ;  hence,  the  weight 
of  the  engine  acta  with  a  leverage  upon  the 
most  inclined  links,  to  bring  them  into  the  same 
angle  as  the  others,£reatly  promoting  the  steadi- 
ness of  the  engine  m  running  on  a  straight  line. 
jEs  the  pilot  or  truck  wheels  enter  a  curve,  a 
Bidewise  movement  is  given  to  the  truck,  in 
consequence  of  the  engme  and  drivers  ramtinu* 
Ing  to  travd  as  a  tangent  to  the  curve  of  the 
track.  This  movement  and  the  slight  turn  of 
the  whole  truck  on  the  king-bolt,  not  only 
causes  ttie  wheels  to  travel  correctly  on  the 
j^ck,  with  their  axles  parallel  to  the  radial  line 
of  the  curve  of  track,  but  also  elevates  the  outer 
side  of  the  engine,  preventing  any  tendency  to 
run  off  the  track  upon  the  outer  side  of  the 
curve.  Upon  enterme  a  straight  track,  the 
truck  again  assumes  we  central  position,  and 
in  case  of  irregularity  in  the  track,  or  any  ob- 
Btruction,  the  truck  moves  laterally,  without 
disturbing  the  movement  of  the  engine. 

I  do  not  claim  laterally  moving  trucks,  nor 

raident  links,  separately  conudered;  but  what 
claim  and  desire  to  secure  by  letters  ^tent,  Is 
the  employment,  in  a  locomotive  engine,  of  a 
truck  or  pilot  wheels  fitted  with  the  pendent 
links,  to  allow  of  lateral  motion  to  the  engine, 
as  specified,  whereby  the  drivers  of  said  engine 
are  allowed  to  remain  correctly  on  the  track,  in 
consequence  of  the  lateral  motion  of  the  truck, 
allowed  for  by  said  pendent  links  when  run- 
ning on  a  curve,  as  set  forth." 

The  invention  then,  as  claimed,  Is  for  the  com- 
Unation.with  a  locomotive  engine,  of  a  truck, 
of  which  the  king-bolt,  forming  the  connection 
to  hold  the  truck  to  the  en^e,  passes  through 
a  bolster,  and  through  an  elongated  openiag  in 
(4833  plate  or  platform  of  the  truck,  so  as  to  al- 
low the  truck  to  have  a  lateral  motion  beneath 
the  bolster;  and  the  bolster  takes  the  weight  of 
the  engine  in  the  middle,  and  is  suspendea  f  rom 
the  frame  of  tiie  truck  by  pendent  and  sUghtiy 
divergent  links,  so  that  any  movement  ox  the 
engine  or  truck  sidcwise,  as  in  entering  upon  or 
passing  over  a  curve  of  the  track,  causes  the 
links  on  the  side  toward  which  the  engine  moves 
to  assume  a  more  inclined  position,  and  the  oth- 
er links  to  become  nearly  vertical,  and  the 
weight  of  the  engine,  hanging  upon  the  links, 
dieuEs  its  own  lateral  movement,  and  tends  to 
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bring  both  sete  of  links  back  to  thdr  original 

angle. 

In  railroad  cars,  the  trucks  were  allowed  to- 
swivel  around  the  king-bolt  before  1841;  the 
transverse  slot  and  pendent  links,  allowing  m 
lateral  motion,  were  used  by  Davenport  and 
Bridges  in  1841;  hi  1869  Ripple  and  BuUock 
made  the  pendent  links  divergent;  and  at  the 
time  of  Smith's  invention .  the  trucks  of  rail- 
road cars  had  all  the  elements  of  the  truck  put 
by  him  under  the  front  of  a  locomotive  engine. 

The  question  therefore  is,  whether  employing, 
as  the  forward  truck  of  a  locomotive  engine 
with  fixed  driving  wheels,  a  truck  already  in 
use  on  railroad  cars,  has  the  novelty  requisite  to 
sustain  a  patent. 

After  carefully  considering  the  evidence  and 
arguments  in  this  case,  and  the  reasons  assigned 
for  sustaining  Smith's  patent,  in  the  opinion  of 
the  court  below,  reported  in  1  Ban.  &  Arden, 
470,  and  in  liie  opinion  rendered  the  Circuit 
Court  in  the  Second  Circuit  In  TVttck  Oo.r.^, 
Co.,  reported  in  6  Fisher,  Pat.  Cas.,187,  andm 
10  Blatchf.,293,  this  court  finds  itself  unable  to 
escape  from  the  conclusion  that  the  application 
of  the  old  truck  to  a  locomotive  engine  neither 
is  a  new  use,  nor  does  it  produce  a  new  result 

In  both  engine  and  car,  the  increased  friction 
arainst  the  rails  and  the  danger  of  being  thrown 
oa  the  track,  in  entering  upon  or  pasa^  along 
a  curve,  are  due  to  the  impulse  ca  forward  mo* 
tion  in  a  direction  tangential  to  the  curve,  and  to 
the  influence  of  centrifugal  force.  In  the  en- 
gine, as  In  the  car,  the  object  and  the  effect  of 
the  transverse  slot,  allowing  a  slight  lateral  mo- 
tion, and  of  the  divergent  pendent  links,  by 
means  of  which  the  weight  of  the  engine  or  car  [494! 
itself  heli»  to  keep  it  upon  the 'track,  are  to  se- 
cure steadiness  and  safety  by  lessening  the  fric- 
tion against  the  rails  and  the  danger  of  being 
thrown  off  the  track.  The  only  difference  is, 
that  by  reason  of  the  fixed  position  of  the  driv- 
ing wheels  of  tiie  engine,  the  truck,  which  has 
before  been  applied  at  each  end  of  a  car,  can 
only  be  applied  at  the  forward  end  of  the  en- 
gine, and  therefore  tiie  accommodation  of  the 
movemrat  of  the  engine  to  the  curve  of  the 
track  may  be  less  complete  than  In  the  case  of 
the  car.  The  effect  of  the  invention  upon  the 
engine,  as  compared  with  its  effect  upon  the  car, 
is  the  same  in  kind,  thoa|^  perhaps  leas  in  da> 
gree. 

It  is  settled  by  many  decisions  of  this  court, 
which  it  is  uimecedsary  to  quote  from  or  refer 
to  in  detail,  that  the  application  of  an  old  proo- 
ess  or  machine  to 'a  umTiar  or  analogous  sub- 
ject, with  no  change  in  the  manner  of  applica* 
tion  and  no  result  substantially  distinct  in  its* 
nature,  will  not  sustain  apatent,evenif  the  new 
form  of  result  has  not  before  been  contemplat- 
ed. Hotehkiat  v.  QreerMDOod,\\  How. ,  248;  Phiir 
lip$  V.  Page,  24  How.,  164,  167  [65  U.S.,XVL, 
639,  6401;  Jonet  v.  Aforehead,  1  Wall.,  165  [68 
U.  S.,  XVII.,  6621  overruling  8.  C.  nom.  Lio- 
inoiton  v.  Jone»,lFish.  Pat.  Cas.,621;  Hieka  v. 


v.iVicM», 21  Wall.,  lJ2r88U.8..  XXI 
Z?rownv.A>er,91U.S..87rXXllI.,200];ii>I«rU 
v.Ryer,  91  U.8.,160  (XXnL,2Q7]; Bridge  Go.y. 
Iran  6o.,95U.  8.,  274,  276  [XXIV.,  844,846]; 
JPianing  Machine  Co.  v.AciW.IOl  U.S..479,491 
[XXV..989.  948];iVaKtf  V.  Mu{ford,  102  U.  B., 
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tl8  [XXYI,  98];  Elaaid  v.  fife*,  104  U.S„  787 
9M-766  rXXVI..910,  016, 8171;  'AtkmUe  Work* 
r.  BraOy.XW  U.  8.,19a  [XXVII.,  488]. 

In  the  well  known  case  of  Oraru  t.  Priee,  in 
which  the  EngUdi  Court  of  Common  Pleaa  up- 
held a  patent  for  udns  anthracite,  Instead  of 
bituminous  coal,  with  ue  hot  blast  in  smeltinff 
iron  ore,  the  evidence,  as  Chief  JwUee  Tindal 
TemartE^,  proved  beyond  doubt  that,  in  the  re- 
sult of  the  combination  itf  the  hot  air  blast  with 
the  anthracite,  not  only  vu  the  yield  of  the 
furnace  more,  and  the  expense  <a  making  the 
Iron  less,  but  "the  nature,  properties  and  qual- 
ity of  the  iron  were  better,  than  under  the  for- 
mer process  by  means  of  the  combination  of  the 
195]  ^oi  air  blast  with  bituminous  coaL  4  Man.  & 
6.,6eO,  604;  5  Scott  (N.  R),  888, 889;  1  Web. 
Pat.  Cas.,  898,  410.  Ajid  the  decision  rests,  as 
was  pointed  out  by  ChM  Baron  Pollock  and 
Baron  Parke  In  Dobbt  T.i^n,8  Exch.  ,427, 482, 
488,  and  by  Mr.  JwMm  Bradley  in  Biek*  v.£M- 
tey,  above  cited,  upon  the  ground  that  &  new 
metal  or  compoBiUon  of  matter  was  produced. 
As  observed  by  Mr.  JutUu  Bradley,  "  In  com- 
poeitiona  of  matter,  a  different  ingredient 
changes  the  nature  of  the  compound,  whereas 
an  Iron  bar  in  place  of  a  wooden  one,  and  sub- 
KTvlng  the  aame  purpose,  does  not  change  the 
identity  of  amachine."  18  WaU.,  674[86U.S., 
XXI.,868J. 

So  in  Siiiith  t.  Dental  Co.,  in  this  court,  as 
was  observed  by  JTr.  JtuUee  Strong,  In  deliver- 
ing its  judgment,  "A  new  product  was  the  re- 
sult, dmenng  from  all  that  nad  preceded  it,  not 
merely  in  degree  of  usefulness  and  excellence, 
but  ddlerinffln  kind,  having  new  uses  and  prop- 
erties." WTT.  S.,486.  494IXXm.,  9S2,  9M]. 
See,  also.  Dental  VtUe.  Co.  v.  Davii,  lOS  U.  S., 
m  [XXVL,  1491. 

n[>on  the  prinaples  which  must  govern  this 
case,  the  decisions  of  this  court  and  of  the  high- 
«at  courts  of  England  are  in  full  accord,  as  will 
appear  by  referring  to  three  cases,  fully  argued 
and  considered,  all  of  which  were  earned  to  the 
Exchequer  Chamber,  and  two  of  which  were 
finally  decided  in  the  House  of  Lords. 

Id  Baah  v,  Fbx,  a  patent  for  constructing  the 
interior  of  a  caisson  or  cylinder  withsucctssive 
chambers  to  work  in,"  in  such  manner  that  the 
work-people  may  be  supplied  with  compressed 
air,  and  be  able  to  raise  the  material  excavated, 
and  to  make  or  construct  foundations  and  bolld* 
Ings,"  under  water,  when  a  dmilar  apparatus 
had  already  been  used  for  working  underground 
on  land,  was  held  by  Chief  Baron  Pollock,  by 
the  Court  of  Exchequer  Chamber,  and  by  the 
House  of  Lords,  to  be  void  for  want  of  novelty, 
after  able  arguments  in  support  of  the  patent 
by  Sir  Alexander  Cockbum,  then  Attorney- 
General,  and  by  Mr.  Webster,  the  accomplished 
patent  counsel,  at  the  successive  stages  of  the 
case.  Macrory.  Pat.Cas.  168,  167, 179;  9  Exch.. 
681;  6  H.  L.  Ca8.,707. 

So  the  Court  of  Queen's  Bench  hdd  that  the 
finishing  of  yams  of  wool  orhair  by  aprocera  pre- 
viously applied  to  yams  of  cotton  and  Unen,  by 
[490}  fubjecting  tbem,  while  distended  and  kept  sep- 
arate, to  the  action  of  xotatorr  beaters  or  bur- 
nishers, by  which  they  would  be  burnished  or 
polished  on  all  sides,  was  not  the  subject  of  a 
patent,  because,  as  Lord  Campbell  said,  in  order 
to  sustain  a  patent  for  the  application  of  an  old 
process  to  a  new  purpose, 
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invention  in  the  manner  In  which  the  old  proc- 
ess is  applied;"  "here  there  is  no  novelty  in  tha 
mode  of  application,"  but  merely  the  appllcsp 
tion  of  a  known  process  by  a  known  means  to 
another  substance."  Brook  r.  Jiton,  27  L.  J. 
(N.  S.)Q.  B.,146;  3.  G,4  Jur.(N.  S.),279:a 
C,  with  the  opinion  less  fully  reported,  8  El.  & 
Bl.,  478.  The  judgment  was  unanimously  af> 
firmed  in  the  Exchequer  Chamber.  Of  the 
opinions  there  delivered.  It  is  sufficient  to  quote 
from  that  of  Saron  Martin,  who  after  express 
ing  bis  cottcuiience  in  the  statement  of  Jfr.  Jvih 
tiee  Wflles,  in  Envelope  Oo.  v.  Sevmer,  88  L.  J. 
(N.  S.)  C.  P.,  22, 24;  8.  O.,  6  C.  B.  (N.  S.),  164. 
178;  tnat  "  the  application  of  awell  known  tool 


to  work  previously  untried  materials,  or  to  pro- 
duce new  fonns,  is  not  the  subject  of  a  patent,'* 
added,  "When  a  machine  Is  well  known,  it  be- 
comes in  fact  a  tool."  28  L.  J.  (K.  S.)  Q.  B., 
176,  176;  5  Jur.  (N.  8.),  1026.  1027. 

But  perhaps  the  most  Important  Enjdlsh  case 
is  that  of  Harviood  v.  Oreat  NorHiem  It.  Co.,% 
Best  &  S.,  194,  222,  and  11  H.  L.  Cas.,  664. 
In  that  case,  a  patent  was  obtained  for  "  im< 

Erovements  in  fishes  and  fish  joints  for  connect- 
ig  the  rails  of  railways."  In  the  specification, 
the  patentee  stated  that  In  securing  the  jolnta 
of  ruls  it  had  been  found  advantageous  to  a^ 
tach  to  each  side  of  the  rails,  by  means  of  bolts 
and  rivets,  pieces  of  iron  commonly  called  "fish* 
es;"  and  described  his  Invention  as  consisting  in 
making  the  fishes  with  a  groove  or  recess  In 
their  outer  surfaces,  so  as  to  receive  the  square 
heads  of  the  bolts  or  rivets,  and  to  prevent  them 
from  turning  round  while  the  nuts  on  the  other 
side  were  being  screwed  on  ta  off,  and  also  to 
avoid  tiie  danger  ci  the  flangea  ot  the  wheels  of 
tiie  carria^  striking  agunst  the  heads;  and  he 
claimed  "The  constructing  fldies  for  connecting 
the  rails  of  railways,  with  a  groove  adapted  for 
receiving  the  heaos  of  the  bolts  or  rivets  em-  [4g 
ployed  securing  such  fishes,  and  the  applica- 
tion of  such  flahea  for  connecting  the  ruls  <rf 
railways." 

In  an  action  for  the  Infringement  of  that  pa- 
tent, it  appeared  that  fishes  for  connecting  the 
rails  of  rtulways  had  never  before  been  mnde 
with  a  groove  or  recess  in  their  outer  surfaces, 
so  as  to  receive  the  square  heads  of  the  bolts. 
But  it  was  proved  that,  in  the  construction  of 
several  railway  bridges,  beams  of  timber  had 
been  laid  horizontally  one  above  the  other,  and 
fastened  or  bolted  together  with  bolts  and  nuts; 
horizontal  bars  or  plates  of  iron  placed  beneatbL 

grallel  to  and  in  contact  with  the  beams,  ana 
itened  or  bolted  by  the  same  bolts  and  nuts; 
and  each  of  these  bars  or  plates  of  iron  con- 
structed with  a  groove  in  Its  under  surface, 
which  received  the  square  beads  of  the  bolts, 
and  which  served  the  <u>uble  purpose  of  strength 
and  of  preventing  the  heads  of  the  bolts  from 
turning  round.  Li  those  bridges,  there  were  no 
Joints  to  be  fished  by  the  bars  or  plates  of  iron, 
nor  were  Uiere  corresponding  bars  or  plates  of 
iron  above  the  horizontal  beiuns  of  timber.  But 
it  was  also  proved  that  a  bridge,  known  as  the 
Hackney  Bridge,  having  too  great  a  span  to  be 
conveniently  crossedbyasingn beam, had  been 
constructed  wlUi  two  horizontal  longitudinal 
beams  of  timber  on  each  side,  the  ends  of  whidi 
met  and  were  joined  together  In  the  middle  of 

  the  bridge  by  scarf-jomta;  that  beneath  those 

there  must  be  some  beams  were  tranavene  planks,  cmstituting  the 
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flooring  of  the  bridxe,  and  beneato  the  plaoks 
were  bare  of  gooved  iroa,  like  those  used  in  the 
other  Inidges,  carried  under  the  Bcaif-joints  and 
under  the  wlrole  length  of  the  horizontal  beams ; 
that  aboTe  and  Imutediately  over  each  scarf- 
joint,  extending  eighteen  inches  beyond  each 
end  of  the  joint,  and  resting  immediately  ujion 
the  longitudinal  beam,  was  a  horizontal  flat 
plate  of  iron  thirteen  feet  in  length;  and  thai 
the  bolts  passed  upwards  through  the  grooved 
iron  bars,  the  transverse  planking  and  Uie  lon- 
gitudinal beams,  and  also,  at  the  middle  of  the 
bridge,  throiigh  the  plates  of  iron  over  the  scarf- 
Joints. 

A  verdict  supporting  the  patent  was  obtained 
under  the  rulings  of  Lord  Chitf  Justice  Cock- 
bum,  and  affirmed  by  the  Court  of  Queen'a 
r49Sl  judgment  was  uoanimously  re- 

versed  in  the  Exchequer  Chamber  Id  a  con- 
sidered judgment  delivered  by  Mr.  JatUe*  Wil- 
les;  and  the  judgment  of  reversal  was  atBrmed 
by  the  House  of  Lords,  in  accordance  with  the 
opinions  of  Lor^  ClianeeUor  Westbuiy,  Lord 
Qranwortb  and  ZmfWenaleydale,  and  of  a  ma- 
jority of  the  Judges  who  attended,  upon  the 
nound,  as  stated  by  the  Lord  Chancellor,  that 
Che  application  of  uie  channeled  iron  horizon- 
tally under  the  timben  of  a  bridge  being  well 
known,  "  The  channeled  iron  was  appliM  in  a 
manner  which  was  notorious,  and  the  applica- 
tion of  it  to  a  vertical  fish  would  be  no  more 
tium  the  application  of  a  well  known  contriv- 
ance to  a  purpose  exactly  analogous  or  corre- 
sponding to  the  purpose  to  which  it  bad  been 
previously  applied."  11  H.  L.  Cas.,  683.  And 
all  who  gave  opinions  in  the  House  of  Lords 
concurred  with  the  Court  of  Exchequer  Cham' 
ber  in  the  proposition  of  law  that  the  m^  ap- 
plication 01  an  old  contrivance  in  an  old  w^y 
to  aa  analogous  subject,,witEout  anj  novelty  to 
t£e  moHv  oi  applying  such  old*  contrivance  in 
the  new  purpose,  is  not  a  valid  subject-matter 
oLMMLtcut.  2  a  &  S.,  228;  U  H.  L.  Cas.',  666, 
673.  682,  084.  685. 

In  the  case  at  bar,  the  old  a}ntrivance  of  a 
railroad  truck,  with  the  swivding  king-bolt, 
tmnsverse  slot,  and  pendent  divergent  links,  al- 
ready in  use  under  railroad  cars, Is  applied  in 
the  old  w.iy,  without  any  novelty  in  the  mode 
of  applying  it,  to  the  analogous  purpose  of  form- 
ing the  foi'ward  truck  cf  a  locomotive  engine. 
This  application  is  not  a  new  invention  and, 
therefore,  not  a  valid  subject  of  a  patent 

The  decrte  of  the  Oireutt  Court  mutt,titer^ore, 
be  reverted  and  the  ease  remanded,  with  direeiione 
lo  diamtM  the  bill. 
True  copy.  Test : 

James  H.  McKemiey.  Cleric,  Sup.  Court,  XS.  8. 
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bled  tho  others  by  unknown  oosChoeb  Id  dlstRBt 
markets  for  unlimited  sales  uiil  pdnOiaMB  of  tnua 
lov  future  delivfirv. 

£.  DeallQB  iu  grain  ta  nota  teehnlol  pluaie  twm 
whJcb  a  court  can  p'^P^'^  Inter.  SB  nuittST  ut  law, 
autbority  tobiDd  uie  firm  In  dealing'  In  nitum  by 
mnuifl  ex  conttaolB  of  sale  or  liurohau  for  uarpOHes 
Dt  Bpeoudatiag  upob  Ui6  coum  of  the  laorKeL 

A  aontmatfortimaqiefrfjRwdstiOlioaeUrered 
ut  A  future dayte  vuM^  tvm  mmghV»  idler  has 
not  ttie  KupdB,  nor  K17  otMrmeuiaal  feiclnff  tlieni 
jhoB  toaoJnto1dieiikarkeLaiul1mriMEaib>UM»h 
aci^atrsotlBcnlvviaidwbtti  Uiii  partlfla iwUy  la- 
t.3nci  and  een«  tbat  t&q  gpoO^  nrvfobedefiveredlir 
tbeMUerandtfaeprloetDbepadd  brtfae  tni<rar. 

i.  If,  under  BUlSeof  supb  a  oontract,  the  nal  la* 
tent  be  merely  to  speoulate  la  the  rise  or  raU  a£ 
prlcea,  and  iSia  goods  arc  cot  to  be  delivered,  btif 
■jiMjwnjblloparto  the  other  tbe  differvnoe  b^ 
tween  itw  eoofcraet  price  ami  tiu  nnrkn  prhw  a| 
tl]^  ff(KMlifL£tlMdata  azed  ror  eiocutln^  tbe  con- 
iriu't,  tfata tfaa frtKde  ttansactlon  ocFnstltutca  notlh- 
ing  luftretiuBawagiBraiuiisniiU  and  void. 

S.  When  a  bioteHli  vrlv^  to  the  unlawful  deolan' 
or  the  partl«^  wd  onnRi  ta«n  together  forttaa  vef* 
puipqae  of  nitwlsirtnHiaDlUeffBl  apwai9Eit,beia 
panics  «rlnttel«.  and  oanaat  reMva^Ate^  taryuM 
rendered  or  lam*»  locuired  by  hlnuialf  qn  mM»  W 
eicbior  la  fQi^wdiiiB' tbe 'trainiuclQn. 

a,  G«nmillT>  laiiita  «ant 
traets««tidaiaM  lOIefali 

7.  A  awtom  amone  broko*  ndC  Id  varfam,  tba 
r-rifilticil  n^iDimcta  cii  sole  actanUy  mndOi  bnt  (O  dfr- 
iivercqurJ  ijuiintitiesQfBninorlls  market  valua. 
in  ^utflltaient  of  ooatracta  of  pnrphiaa  laada  irf 
tiptot  for  otben,  Hoea  not  bind  lhBieil#rwil^attt4n^ 
'QHna  that  ha  had  luiawledgg  of  It. 

[No.  5ti_] 
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JOHN  W.  IRWIN,  iXf  .  in  Brr,, 

GEOROE  P.  WILLIAB  sr  AL. 

(See  S.     Beporter's  ed.,  W-filtt).  . 

Bower  ofpartnert  to  bind  the  firm— grain  dealing 
— control  for  future  delitery— moaner  eorUraet 
toid—feet  anaUmee  ef  broker— wtm  recover- 
able—^euetom. 

L  TtM  buslneai  of  dealing  in  gvalD  by  a  partner* 
ddp  doe*  notMOBSSsarfly  authorise  one  partner  to 

110  C.  8.  U.  S.,  Book  97. 


TN  ERKOH  wilip  CiTcuic  rutin  .-f  U^iud 
J.  Stales  for  the  Drstrjct  nf  Jij.[)niJH. 

This  actioa  woe  brougliC  in  Uic  Clay  Circuit 
CQurt,  Indiana,  by  the  defendants  in  amtiv^ 
a^dnst  John  Irwin  as  surviving  partUttriof ' 
the  Orm  of  Irwin  &  Davis,  to  recovers  balance 
aUegi^d  W  lie  due,  growicg  out  of  ceitaiu  sales 
of  graiu  for  future  delivtry.  claimed  to  have 
been  niack-  ;i|iOL  the  order  of  iLe  firm  Of  Irwin 

Davi^.  Tlie  caifs  was  EuliscQucntly  removed 
]  Dto  the  court  below  on  the  petition  of  the  plaint- 
iHa   The  trial  resulted  in  a  verdict  and  indi 

tnl^Tor  of  the  plnintifTa  for  %Vt,i 
wiChllatitifestand  co^ti;!.  ^Miercupon,  thef 
;int  ?ii»'d  OMt        writ  of  erior, 

I'hti  fii^i.'  i-  liy  the  court, 

John  W.  Butlprand  J,  E,  McD.ni- 
aki.  fi.ir  pIiLiLlill  1:1  ern:«r: 

Opiiuii  conirucUt  for  Ihe  sale  or  purcliasc  of 
commoditLes  for  future  ddlTerT,  when  Uw  in- 
lemtlon  of  the  pjiTiies  is,  tliat  (ueK  shall  be  lun 
actual  delivery  but  thfit  thetransaclionslmll  be 
adjusted  nnd  settled  by  the  payraeut  of  the  dif- 
ference Eid-nut  n  (tie  Cl>Qt^kCtptiCBaIldt||e^Iflr-' 
k<.'t  pi'H-.>  :A  tl<c  tiiri'thctmuncCtdtOHUTBCl^ie^i 
aru  and  void. 

A  J<uri.'[i;L-i>  vl  nvt\\n.i\l  ii  rcs-tnlii  prirf.  ta  lie  i3o- 
liveretl  In  lln^  iii'\t  iiiniitli,  u-lrinv:  tlic  W'llcr  until 
Hip  Ijist  [lay  lit  tin'  itinutti  to  ilf  lligr  li,  iii  -i  snj  ilJc- 
pnl  or  panitiSI'ifT  ^"nfiTitt  Etui  may  bo  tiHlori.'  ft.  nn 
iTi.ui'T  w|i!it  tlif  f'-  vci  Inii^titn'in  ■■■r  tliii  Sf^lior  tmiv 
Hi;ia-.  "I  V.  IkTTi-,  Cj  Ml-,,  fiTO:  I'txiny  v.  Ikiyri- 

|..[!.  111.. 

>t  H'iiLiiiMi  (  fi.r  till?  wilL-  iiriiJ  fuUjro  'tpHicrv  of 

r"(iinlH,  l.y  whii'll  llbi'  ti('lli.-r  liii^i  thy  |v|-v11i-|.-i' iiT  ■]r~ 
iv.'riiik- 1  ir  n.hi,  hfjiJ  thi.'  buYor  th?"  inik'ilH  i'i-  -  ull- 
Ieih  i.'i-  II m,  l^-r  tln'  u<  'O'lt^,  tit,  iljiifuHi/nlr,)iijil  wiiwti 
I,- t^l  J"-' Illli  .l  |iy  Jiilji:^1j[iii  llic  .jiBt'lxTL'f  in  murki-t 
vtiiiif.  l^'  bi  ^iinil'liiii.'  tniitni-i  t  unil  vii-ii!.  Ljifri  V 
Cull>erteon,ia  UUiB^.O.  25Am.  Itop.,  MO:  l^Jak. 
erln«  t.  Cue,  79  IlL,  «8;  Waterman  t.  BuoUand,  1 
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OMv.  Prdl,  15  Fed.  Itep.,  774 ;  MekJigrt  v. 
TA,Co.,Z  HcCrary.  631;  in  JU  Green,  7  Bias., 
888;  BarOeU  v.  6mi'(A,  18  Fed.  Rep,,  368;  Bunk 
T.  tbrr,  15  Fed.  Rep.,  868;  3.  C,  15  Fed.  Rep., 
488;  Jn  Re  Chandler,  18  Am.  Law  Reg.,  N.  8., 
810,  Ex  parte  Young,  6  Bias.,  68;  Orizewood  v. 
Blane.  73  Eng.  C.  C,  526;  S.  C,  20  Eng.  L.  & 
E„  290;  Sieerav.  Laaldey,  6  T.  R.,  QUBarryv. 
Ortukefi,  2  JofaoB.  &H.,29;J&par<eifam/fam, 
8  DeG..  F.  &  J.,  684;  Bourie  T.  Sv^fri,  84  Eng. 
L.  ft  E.,  210;  Bnia'z  Appeal,  55  Pa.  8t.,  294; 
KiHs^trick  V.  BoneaU,  72  Fa.  St.,  155;  Maxton 
r.  Qheen,  75  Pa.  St.,  166;  Fareira  v.  OabeU,  89 
Pa.  St.,  89;  iVbrfA  t.  PAtf;ip«,89  Pa.  St.,  260 ; 
Gheen  v.  Johnacm,  90  Pa.  St.,  44 ;  RucAizki/  v. 
De  Haven,  97  Pa.  St.,  202;  Diekaon  v.  Tliomaa, 
97  Fa.  St,  278;  Barnard  t.  Backliaue  52  Wis., 
688;  BMTinakam  t.  Jft^Aan,65  Wis. ,  864;  dny- 
ory  T.  TPmuMI,  88Uicb.,  887;  ^ynumdv.  Leav- 
M46  Midi.,  447:  j&imtwm  v.  SAaw,  lOlMass., 
145;  Rvmeey  t.  .^rrv,  65Me..  674,  676;  Water- 
man T.  Buckland,  1  Mo.  App.,  46;  WiVfiamt  t. 
Oarr,  60  N.  C,  294;  N<n/ee  v.  Spavlding.  27  Vt. , 
429;  Biffchto  v.  Benedict,  70 N.  Y.,  206;  Utoryv. 
Salomon,  71  N.  Y.,  422;  FerA^  t.  Salomon,  18 
N.  T.,  Sup.  Ct.,  11  Hun,  478,  Tenneu  v,  Fooie, 
95  ni.,  101;  Zvon  v.  GuJbmUon.  A  III.,  33; 
PiekeHngv.  Oeaae,  79  U..  828. 

Where  brokers,  in  form,  make  contracts  for 
future  delivery  In  tbeir  own  names  with  otber 
brokers,  claiming  to  base  said  contracts  upon 
oidns  received  by  them  from  pei'suos  whose 
names  they  do  not  disclose,  and  where,  from  all 
the  facta  and  circumstances  Burrouudinit  the 
tnuuactions,  it  appears  that  no  actual  deliTcry 
wai  intended,  but  merely  the  settlement  and 
payment  of  differences,  such  brokers  cannot  re- 
cover from  their  uudisclosed  principals,  money 
paid  out  by  them  In  the  aettlcment  of  diiCercncea 
on  such  contracts  made  by  them  in  their  ova 
names. 

InBe  Oreen,  7Bis8.,  388;  Metehertv.  Tel.  Co., 
(nm)i BarOett^.  Smithy  18 Fed. Rep., p. 268; 
OA  T.  Prm  {eupra) ;  Steen  t.  Laehley,  6  T.  K, 
81^  Raymond  v,  Lenvittfaupra) ;  EveringhamY. 
lutghan  (fupni) ;  Fareira  t.  OabtU  {eupra) ; 
iVomv.  Pk%Uipe{eupra)iRudn2kvv.J}cIJaven 
(eupra);  Dickeon  v.  Thomae,  97  Pa.  St.,  278; 
aampeon  T.  S/iaw,  101  Mass.,  145:  Tenney  v. 
Fbote,  96IU.,99;  see,  a]ao,&  C.  4Biadw.,594. 

Usage  or  custom,  at  any  particular  place  or 
In  any  particular  trade  or  business,  in  order  to 
be  UndiDg  as  enteiing  into  and  forming  part  of 
a  contract,  must  be  ^own  to  both  fnrues  at 


the  time  the  contract  is  made.  There  must  be 
In  the  minds  of  both  parties,  a  knowledge  ai 
the  usage  or  custom,  and  th^  must  boUi  act  In 
reference  to  It. 

Blitien  v.  Screw  Co.,  28  How.,  430  (64  U.  8., 
XVI.,  610);  Foley  v.  Mamm,  6  Md..  48;  Murraw 
T.  SpeneeTjU  Md.,  524. 

Jf^MTS.  W.  D.  Dsvldce.  T,  A.  Bendrieka 
and  C.  Baker,  iox  defendant  in  error. 

Mr.  Juettee  Matthews  delivered  the  opinion 
of  the  court: 

The  defendants  In  error  were  plaintiffs  be- 
low, and  brought  this  action  against  the  plaint- 
iff in  error,  as  surviving  partner  of  the  firm  of 
Irwin  &  Davis,  to  recover  a  balance  alleged  to 
be  due,  growing  out  of  certain  sales  of  wheat 
for  future  delivery,  claimed  to  have  been  made 
by  the  defendants  m  error  for  the  firm  ot  Irwin 
&  Davis  upon  their  order.  TheliablU^of  the 
plaintiff  in  error  was  denied  on  two  grounds: 
1,  that  the  transactions  were  made  by  Davis,  rsooi 
the  deceased  ptutner,  without  the  knowledge, 
assent  or  authority  of  the  plaintiff  in  error,  and 
were  not  witbin  the  scope  of  the  partnership 
business;  and  2,  that  the  sales  were  wagering 
contracts  and  void. 

It  appears  from  the  bill  of  exceptions  that 
there  was  evidence  on  tiie  trial  tending  to  prove 
the  following  state  of  facts: 

Ir«-in,  tlie  plaintiff  in  error,  and  Davis,  who 
died  in  October,  1877,  became  partners  In  1872 
in  the  ownership  and  operation  of  a  flouring- 
mill  and  appurtenances  at  &iizil.  Clay  County, 
Indiana,  llieir  contract  of  partnership  con- 
templated the  buying  of  grain— both  wheat  and 
cDi-n— and  its  manunicture  into  Dour  and  meal, 
and  the  sale  of  audi  gruiu  as  might  accumulate 
in  excess  of  that  required  for  manufacturing; 
and  did  not  contemplate,as  between  themselves^ 
the  buying  and  sclnng  of  grain  in  large  quanti- 
ties for  speculation.  The  capacity  of  the  mill 
did  not  exceed  sixty  barrels  of  flourper  dav; 
its  average  manufacture  was  thirty,  Tne  work- 
ing capital  of  the  firm  varied  frcm  |2,000  to 
$4,000.  Irwin  resided  at  Butler.ln  Pennsylvania, 
and  visited  Brazil  rarely.  Appurtenant  to  the 
mill  was  a  warehouse,  for  the  stomge  of  grain, 
equipped  with  appliances  for  loading  and  un- 
lc»dmg  grain,  in  bulk,  into  and  from  railroad 
cars.  Soon  after  the  formation  of  the  partneiv 
ship,  and  as  part  of  its  business,  Davb,  in  its 
name,  began  and  continued  to  ship  com  and 
oats  to  Indianapolis,  and  com  and  flour  to  Balti- 


Mo.  App., 48:  Bourke  v.  Short,  84  Ens.  Z<.  h B..  219 ; 
agfllow  V.  Benedict,  70  N.  Y.,  203;  Btoir  v.  SiUo- 
mSl,  n  N.  T.,  4SD. 

A  purohase  of  cotton  for  future  dellverv  Is  not 
oMinary  to  a  statute  against  betting  and  gaming, 
niiliM  It  appear  that  it  was  intended  to  lav  a 
Kiji«*bury  t,  Klrwiiu  U  Ji^ms  ft  Sp.,  *&. 
an  o^liloiial  amSnof  ■  Wwe  for  tha  min 
and  tbersM  up'ntnraDn.oD  the  cme 
ordaiivBrChe  nmwta^iior  on  tbe  other 
or  cake  it,  but  iiisMriHii  the  dtsetence 
bvpKUaonirdinctff  wnnebiBtiODBof  tbe 
tbe  contract  to  a  mgvr  oontraot  and  void. 
4     Btao»,  U  C.  B.,  m  ;  Matter  of  P.  K. 

Bik.fiUT;  SwoTj  v.WendeU^Mlc1i.,W; 
a  Am.  Rep.,  8hF{  KlOfiftnury  v.  Rlrwan,  !7  N. 
i  BIgelov  t.BbdoI^TO  N.  Y.,  SCSj  B.  C.,m 
Upw  tlCT^ltg^na^VT^bettcee.  BBlowa,  iM; 

ic  tlM  pnnhass  oX  ftAA  at  a  ^^jrt*! 
ptioe,  to  teddhwvL  atnia  idlar%  eptiuitwlliila 
certain  B9»  VBaB}ipi|aiOe«  WMM  — 
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and  ft  valid.  Biv^Ow  T.  Benedict,  70  N.  Y^  SB ;  a 
Am.  Hep.,  AT8. 

when  tha  tmV  option  tbe  seller  has,  is  as  to  tbe 
precise  time  of  rteUvery  and  the  delivery  must  l>e 
made  wltUn  a  llmtted  period,  tbe  oontraot  is  not 
thet«bv  IUhbJ.  Tixley  v.  Boynton,  79  111.,  668;  Lo- 
ND  V.  BCuMok^Bl  III.,  lU;  Harris  V. Tumbrldge,  8S 
Sr.r..BB;  S.C.,S8Am.Hep.,aBB. 

Nor  4oc:3  tbe  raera  £iwrt  Qiat  tbe  oontraot  author- 
ized the  eeUer  to  exact  marglng  as  security, moke 
Ihc  oDDtnict  illesal,  if  otherwise  valid.  Hatob  v. 
DoLBiiw.  43  Coiin,.  lis- ITn.  Nat.  Bk.  v. Oarr,  18  Fed. 
Uep.,4S8;  Corl^x  lt  v.  Dnderwood,  88  IlI.,8iH;  8.  O, 

Tbe  mci-c  tiic^t  that  at  the  time  of  thefuUUJment 
one  of  tb«  parties  uiukea  default  and  the  portlea 
settle  upon  the  basis  of  the  dUferenoe  between  the 
contract  price  and  the  market  value  at  tbe  time  of 
tbe  breacQ,  does  not  render  the  contract  void  as  a 
gambling  contract.  Bum's  Appeal,  66  Pa.  StnSM; 
Smith  V.  Bouvler,  70  Pa.  St.,  mi  Vkriern  v.  OabeiU 
f» Pa.  Bt.  W:  Oorke  v.  Foos, 7  BlaL, 640 :  eawver  v. 
TiWgart,  U  Bush.,  m ;  wyUar  V.  Indn.  11  jPa.  dk.  sr. 
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more,  for  sale  and  immediate  deliver;,  in  con- 
■igmnents  not  exceeding  $1,000  each  in  value; 
and  in  the  year  1875  several  such  consignments 
bad  been  made  to  the  defendants  in  error  at 
Baltimore  for  sale  on  account  of  the  firm  by 
Davis.  In  all  their  budneas  correspondence, 
iDdudiDg  that  with  the  defendants  in  error,  who 
were  commission  merefaanta  and  grain  brokers 
in  ^dtimoTe,  the  cards  and  letter-heads  were  as 
foUom:  "Brazil  Flouring  Mills,  Irwin  &  Davis, 
millers  and  dealers  in  grain,  Brazil,  lod."  This 
letter-head  was  used  with  the  knowledge  of 
Irwin,  who,  however,  had  no  knowledge  of  any 
transactions  Davis,  on  account  of  the  firm, 
in  the  pnrchwe  or  sale  of  grain  for  future  de- 
Hvery.  Prior  to  1877,  In  point  of  fact,  Davis 
bad  given  no  orders  for  the  purchase  of  grain 
in  B^timore,  or  any  Eastern  market,  and  dur- 

[BOll  ^  months  of  July,  August 

and  September,  he  shipped  to  defendants  in 
error  thirty-one  car  loads  of  wheat,  of  about  380 
btu^els  each,  forsale,  which  wasaccoimtedfor. 

The  transactions  which  fonn  the  subject  of 
this  suit  were  as  follows :  on  July  13,  1877, 
Davis,  by  cipher  telegrams  and  letters,  gave  an 
order  to  defendants  in  error  to  sell  20,000  bush- 
els of  wheat  for  delivery  in  August,  and  fol- 
lowed that  up  with  similar  orders  until  the  last, 
on  September  8,  a  period  of  fifty-three  days, 
making  an  aggregate  of  80,000  bushels  for  de- 
livery m  AugusC  105,000  bushels  in  Septem- 
ber, and  80Ml  bushels  in  October,  in  all  165,000 
bushels.  These  orders  were  reported  by  the 
defendants  in  error  as  executed  at  the  prices 
named,  amounting  in  gross  to  $251,794.84.  At 
or  before  maturity  these  contracts  of  sale  were 
settled  by  defendants  in  error  on  account  of 
Davis  and  Irwin  according  to  the  custom  of  the 
Com  and  flourExchangemBaltimore.  of  which 
the  former  were  members,  at,  and  through  the 
members  of  which  substantially  all  the  business 
of  buying  and  selling  grain  at  that  ci  ty  was  done. 
In  these  settlements,  the  differences  between 
the  prices  at  which  the  wheat  had  been  sold  and 
those  which  the  brokers  would  have  been  com- 
pelled to  pay,or  did  pay,  as  the  market  prices,  at 
the  time  of  settlement,  for  wheat  to  deliver  or 
In  fact  delivered  in  execution  of  the  sales, 
amounted  lo  $17,317.95,  which  was  the  balance 
sued  for  and  recovered  in  this  action.  Davis 
did  not  consign  or  deliver  to  defendants  in  error 
any  of  the  wheat  so  contracted  to  be  sold  on 
thdr  account,  idthough  he  had  during  the  same 
period  consij^ed  other  wheat  to  defendants  in 
error,  as  above  stated,  but  which,  pursuant  to 
orders  given  at  the  time,  had  been  sold  on  ar- 
rival but  not  qtplied  on  contracts  of  sale  for 
future  deliverr.  The  defendants  in  error  act- 
ually delivered  on  account  of  Davis  and  Irwin 
about  40,000  bushels  of  wheat  on  their  con- 
tracts, which  they  purchased  in  open  market  for 
that  purpose,  but  as  to  the  rest,  settled  by  pay- 
ing tne  differences  between  the  contract  and 
market  prices. 

There  was  evidence  tending  to  show  that 
among  the  general  usages  and  customs  obtain- 
ing at  Baltimore  among  grain  commission  mer- 
chants were  the  following,  which  were  well 
known  and  which  had  long  existed  and  been 

[oOxl  uniformly  observed  among  the  members  of  said 
com  and  flour  exchange  and  others  engaged  in 
the  buying  and  selling  of  grain  on  comnusslou 
at  said  city,  e^.* 
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1.  That  a  commission  merchant  bujing  or 
selling  grain  upon  tiie  order  of  a  customer  for 
future  delivery  entered  into  such  contract  in 
his  own  name,  thereby  becoming  personally  re- 
sponsible to  the  party  with  w  hom  he  contracted 
for  the  performance  of  the  contract,  the  name 
of  his  principal  being  never,  or  but  rarely,  dis- 
closed. 

3.  That  such  commlsdon  merchant  held  him- 
self and  stood  responsible  to  bis  principal  or 
customer  for  the  performance  by  the  other 
party  with  whom  he  entered  into  such  contract 
of  purcbase  or  sale  of  such  contract,  and  for 
maUng  good  the  contract  to  hts  principal  in 
case  oxt&  insolvency  or  d^ult  foom  any  cause 
of  such  other  party. 

3.  That  purchases  or  sales  to  fill  orders  of 
customers  are  usually  made  on  the  floor  of  the 
com  and  flour  exchange,  by  open  public  offer 
to  the  members  of  the  ooard  there  assembled. 
That  when  It  so  occurs  as  that  a  commission 
merchant,  who  upon  the  order  of  one  customer 
has  sold  to  (or  tiee  wraa  purchased  f  rom)aiu)Oier 
comndsdon  merchant,  grain,  for  a  certain  fut- 
ure delivery,  and  afterwards,  upon  the  order 
of  another  customer,  buys  (or  vice  vsna  sells)  a 
like  amount  of  like  gram  for  the  same  future 
delivery,  from  (or  to)  the  same  commission  mer- 
chant, the  two  commission  merchants  as  be- 
tween themselves  set  off  one  contract  against 
the  other  and  mutually  surrender  or  cancel 
them,  settling  between  them  the  difference  ia 
price,  each  substituting  on  his  books  in  the 
place  and  stead  of  the  other  the  new  or  second 
customer,  upon  whose  order  he  made  the  sec- 
ond purchase  or  sale.  Thus,  if  commission  mer- 
cliant  A,  upon  the  order  of  his  customer  X,  has 
sold  gnuQ  for  a  designated  future  delivery  to 
commisdou  merchant  B,  and  afterwards  upon 
&e  order  of  customer  T,  buys  like  grain  for 
like  delivery  from  B,  A  and  B  adjust  the  dif- 
ference, cancel  their  contracts,  and  surrender 
any  margins  that  may  have  been  put  up  by 
them,  and  in  such  case  A  substituteshis  second 
customer  Y  in  place  of  B,  so  that  the  grain  he 
bad  sold  on  the  order  of  X  would  be  delivered 
to  Y  instead  of  to  B;  A  standing  as  guarantor 
to  Y  that  Y  will  deliver  the  grain,  and  to  X 
that  Y  will  receive  and  pay  for  it,  and  that  X 
shall  receive  the  full  pnce  at  which  the  grain 
had  been  contracted  to  B.  . 

4.  That  where  such  second  transaction  Is  not 
with  the  same  commission  merchant  with  whom 
the  first  bad  occurred,  but  a  different  one,  and 
it  is  found  that  a  circuit  of  like  contracts  ex- 
ists, by  which  commission  merchant  A  has  sold 
gndn  to  merchant  B,  who  has  sold  like  grain 
to  C,  who  has  made  like  sale  to  A,  the  commis- 
sion merchants  settle  as  among  themselves  by 
what  is  called  a  "ring."  The  parties  in  suctt 
case  do  not  make  successive  deliveries  until  the 
grain  comes  roimd  again  to  the  commission 
merchant  from  whomlt  started:  nor  does  each 
buyer  pay  the  full  amount  at  his  purchase 
money  to  nis  Immediate  seller,  but  receives  or 
pays,  as  the  case  may  be,  the  amount  of  the  net 
profit  he  would  have  received  or  of  net  loss  he 
would  have  sustained  if  the  settiement  has  not 
been  made  by  a  ring. 

In  such  case  all  margins  put  up  by  the  com- 
mission merchants  are  restored,  the  contracts 
surrendered  and  the  contracts  or  orders  of  their 
undisclosed  principals,  upon  whose  instructions 
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they  bad  entered  into  Qiose  contracts,  are  held 
In  lieu  of  tbe  contracts  so  surrendered,  each 
commisEion  merchnnt  being  responsible  to  each 
of  bis  customers  for  performance     tbe  other. 

The  settlemeota  of  differences,  made  by  de- 
fendants in  error  on  account  of  Davis  and  Ir- 
win, were  made  in  pursuance  of  these  customs, 
but  there  was  no  evidence  that  Davis  and  Irwin 
had  any  actual  knowledge  of  them. 

There  was  evidence  also  tending  to  prove  that 
Irwin  had  no  knowledge  of  the  transactions  be- 
tween Davis  and  tbe  defendants  in  error  until 
after  they  had  been  completed. 

On  tbe  trial  it  was  claimed  on  behalf  of  the 
defendant  below  that  the  transactions  in  ques- 
tion were  not  authorized  by  the  partnership 
agreement,  that  they  were  not  in  tbe  regular 
course  of  tbe  partnership  business,  and  were  not 
within  its  apparent  scope. 

On  that  point,  among  other  things,  the  cir- 
cuit court  charged  tbe  juiy  as  follows: 

"4.  If  Irwin  permitted  Davis  to  hold  himself 
[504]  snd  Irwin  out  to  the  world  as  partners  in  the 
business  of  dealing  in  grain,  be  became  liable 
with  Davis  on  contracts  for  the  sale  and  pur^ 
chase  oi  grain  for  future  delivery,  and  In  that 
case  it  fs  not  material  that  Irwin  should  have 
actual  knowledge  of  particular  sales  or  pur- 
chases in  the  firm  name;  and  if  Irwin  knew  that 
Davis  was  holding  the  firm  out  as  dealers  in 
grain  and  did  not  protest  or  give  public  notice 
to  the  contrary,  be  is  responsible  as  partner  for 
all  contracts  made  by  Davis  in  the  firm  name, 
within  the  apparent  scope  of  the  business  of 
dealing  in  gram.  If  Davis,  as  partner,  did  in 
fact  buy  and  sell  grain,  and  if  in  bis  coiTcspond- 
ence  with  customers  and  others,  including  the 
plaintiffs,  he  employed  printed  letter-beads  or 
cards  representing  the  firm  of  Irwin  &  Davis  as 
grain  dealers, this  was  a  holding  out  of  that  firm 
as  a  partnership  engaged  In  that  business,  and 
if  before  and  at  the  Ume  o(  the  dealings  with 
the  plaintiffs, Irwin  knew  that  the  firm' was  thus 
held  out  OS  grain  dealer8,he  is  liable  as  a  partner. 
If,  therefore,  you  believe  from  the  evidence 
that  Irwin  &  Davis  held  themselves  out  as  deal- 
ers  in  grain  as  well  as  in  flour,  and  that  plaint- 
iffs dealt  with  Davis,  supposing  they  were  deal- 
ing with  the  firm,  and  in  so  doing  advanced 
their  own  money  in  fulfilling  such  contracts, 
you  should  find  tor.  the  phdntlfls  in  whatever 
sum  the  evidence  may  show  them  to  be  entitled 
to  on  account  of  such  advancementa,  unless  you 
think  the  defendant  baa  shown  that  the  trans- 
actions between  tlie  plaintiffs  and  Irwin  &  Da- 
vis were  gambling  transactions." 

This  was  exce^ed  to,  and  it  fs  now  aligned 
for  error. 

The  proposition  contained  in  this  charge  Is 
that  tiie  biuinesB  of  dealing  in  grain,  no  matter 
how  much  It  may  be  restricted  by  agreement 
between  the  partners,  and  no  matter  how  it  may 
have  been  qualified  by  the  actual  practice  of 
TKHKi  necessarily  authorizes  each  partner  to 

louoj  j,{q^  others  by  unknown  contracts  in  dis- 
tant markets  for  unlimited  sales  and  purchases 
of  grain  tor  future  delivery.  And  so  tbe  Jury 
must  have  understood  it ;  for  they  were  told 
that  "If  Irwin  permitted  Davis  to  hold  himself 
and  Irwin  out  to  the  world  as  partners  In  tbe 
business  of  dealing  In  grain,  he  became  liable 
with  Davto  on  contracts  for  the  sale  and  pur- 
chase of  grain  for  future  deliveiy,  and  in  that 
228 


case  It  Is  not  material  that  Irwin  should  have 
actual  knowledge  of  particular  sales  or  pui^ 
chases  in  tlie  firm  name and  "  If  Davis,  as 
partner,  did  in  fact  buy  and  sell  grain,  and  if, 
in  his  correspondence  with  customers  and  otb* 
crs.including  the  plaintiffs,he  employed  printed 
letter-heads  or  cards  representing  the  firm  of 
Irwin  &  Davis  as  grain  dealers,  thiswaaa  hold- 
ing out  of  that  firm  as  a  partnership  engaged  in 
that  business;"  and  "If,  therefore,  you  believe 
from  the  evidence  that  Irwin  &  Davis  held 
themselves  out  as  dealers  in  grain  as  well  as  in 
fiour,  and  that  the  plaintiffs  dealt  with  Davis, 
supposing  they  were  dealing  with  the  firm,etc., 
you  should  find  for  the  plamtiffa,"  etc.  Iliis 
was  equivalent  to  directing  the  jury  to  find  a 
verdict  for  the  i>1aintifl8  in  the  action,  for  the 
only  facts  to  which  their  attention  was  directed 
as  material  were  not  disputed,  viz.:  that  the  firm 
had  been  in  the  habit  of  buying  and  selling 
grain,  and  had  constantly  used  letter-heads  de- 
scribing themselves  as  dealers  in  grain. 

In  this,  we  think,  there  was  error.  The 
liability  of  one  partner,  for  acts  and  contracts 
done  and  made  Vy  hia  copartners,  without  his 
actual  knowledge  or  assent,  is  a  question  of 
^ncy.  If  the  authority  is  denied  by  the  actu* 
af  agreement  between  the  partners,  with  noUce 
to  the  party  who  claims  under  it,  there  is  no 
partnership  obligation.  If  the  contract  of  part- 
nership is  silent,  or  the  party  with  whom  the 
dealing  has  taken  place  has  no  notice  of  its  lira- 
itations,  the  authority  for  each  transaction  may 
be  implied  from  the  nature  of  the  business  ac- 
cording to  the  usual  and  ordinary  course  in 
which  It  is  carried  on  by  those  engagcKl  in  it  in 
the  locality  which  Is  its  scat,  or  as  reasonably 
necessary  or  fit  for  its  successful  prosecution. 
If  it  cannot  be  found  in  that,  it  may  still  be 
inferred  from  the  actual  though  exceptional 
course  and  conduct  of  the  business  of  the  part- 
nership  itself,  as  personally  carried  on  with  the  [koai 
knowledge,  actual  or  presumed,  of  the  partner 
sought  to  be  charged. 

In  the  present  case,  the  partnership  agre^ 
ment  cannot  affect  the  question  because  it  is  not 
claimed  on  the  one  hand  that  it  conferred  actu- 
al authority  to  make  the  transactions  in  dispute; 
nor,  on  the  other,  that  the  defendants  in  error 
had  any  notice  of  its  limitations. 

And  so,  too,  any  implicaticm  that  might  have 
arisen  from  a  previous  course  of  business  of  this 
character,  carried  on  by  Davis  with  tbe  knowl- 
edge of  Ir^n,  must  be  rejected,  for  it  is  not 
cliumed  that  any  foundation  in  proof  existed 
for  it. 

The  only  remaining  ground  for  the  Implied 
authority  by  which  It  can  be  claimed  that  Irwin 
was  bound  by  the  contracts  of  his  partner.  Is 
that  arising  from  the  intrinsic  nature  of  the 
business  in  which  the  partnership  was  actually 
engaged.or  from  the  usual  and  ordinary  course 
of  conducting  it  at  the  locality  where  it  was  car> 
ried  on. 

What  the  natureof  that  business  in  each  case 
is;  what  is  necessaiT  and  proper  to  its  successful 
prosecution;  what  h  Involved  in  the  usual  and 
ordinary  course  of  its  management  by  those  en- 
gaged in  it.  at  the  place  and  time  where  it  is  cai^ 
rim  on,  are  all  questions  of  fact,  to  be  decided 
by  the  jury,  from  a  consideration  of  all  the  dr- 
cumslancea  which,  singly  or  in  combination, 
affect  its  character  or  determine  Ite  peeullarl- 
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ties,  and  from  Uiem  all,  giving  to  each  Its  dne 
weight,  It  is  Its  province  to  ascertain  and  sar 
whether  the  tranractiOD  in  question  is  one  which 
those  dealing  with  the  firm  had  reason  to  be- 
Ueve  was  authorized  hr  all  its  members.  The 
difflculty  and  du^  of  drawing  the  Inference 
suitable  to  each  case  from  all  Its  circumstances 
cannot  be  avoided  or  supplied  by  affixing  or 
ascribing  to  the  business  some  general  name, 
and  deducing  from  that,  ai&  matter  of  law,  the 
tights  of  the  public  and  the  duties  of  the  part- 
ners. "Dcafinein  grain"  is  not  atecbnical 
phrase  from  which  a  court  can  properly  infer, 
as  matter  of  law,  auUiority  to  bind  the  firm  In 
every  case  irremective  of  its  circumstances;  and 
if.by  usage,  it  has  acquired  a  fixed  and  definite 
meaning,  as  a  word  of  art  in  trade,  that  Is  mat- 
(5ff7]  ^  ^  established  by  proof  and  found 

by  a  jury.  It  may  mean  one  thing  at  Brazil, 
hi  Indiana,  another  at  Baltimore.  It  mav  not 
be  the  same  when  standing  alone  with  what  it 
Is  in  connection  with  a  flouring^mill  in  a  small 
interior  town.  It  may  mean  dealing  in  grain  on 
hand  for  present  delivery  for  cash  or  on  credit, 
or  it  may  mean,  also,  dealing  in  futures  by 
means  of  contracts  of  sale  or  purchase  for  pur- 
poses of  speculating  upon  tne  course  of  the 
market.  We  are  quite  uear  that  tiu  latter  feat- 
ure of  the  busineaSt  as  it  may  sometimes  be 
prosecuted,  is  not  as  matter  of  law  an  essential 
characteristic  of  every  business  to  which  the 
name  of  dealing  in  grain  may  be  properly  as- 
signed. And  yet  this  is  distinctly  what  in  the 
present  case  was  given  to  the  juiy  as  the  law, 
and  in  that  respect  the  circuit  court  erred. 

As  the  jud^nent  now  under  review  would 
have  to  be  reversed  for  the  error  just  pointed 
out,  it  Is  not  necessary  for  the  purpose  of  dis- 
pomng  of  the  present  writ  of  error  to  proceed 
further  to  eiamine  other  assignments;  but  as  the 
case  must  be  remanded  for  a  new  trial,  in 
which  the  remaining  questionsmay  again  arise, 
it  seems  appropriate  now  to  dispose  also  of 
them. 

It  was  contended  on  the  part  of  the  defendant 
below,  that  the  transactions  on  which  the  suit 
was  founded  were  void  as  wagering  transac- 
tions. 

On  this  pcdnt,  the  court  chained  the  juiy  as 

follows: 

"S.  If  you  find  that  the  dealings  with  the 
plaintiffs  were  within  the  scope  of  the  partner- 
ship, you  will  next  consider  whether  the  deal- 
ings were  gambling  transactions.  The  burden 
of  showing  that  the  parties  were  carrying  on  a 
wagering  business,  and  wei-e  not  engagcdin  le- 
gitimate trade  or  speculation,  rests  upon  the  de- 
fendant. On  their  face,  these  transactions  are 
legal,  and  the  law  does  not,  in  the  absence  of 
proof,  presume  that  parties  are  gambling. 

A  person  may  make  a  contract  for  the  sole  of 
personal  property  for  future  delivery  which  he 
has  not  got.  Merchants  and  traders  often  do 
this.  A  contract  for  the  sale  of  persontd  prop- 
erty which  the  vendor  does  not  own  or  possess, 
but  expects  to  obtain  by  purchase  or  otherwise, 
Is  binding  if  an  actual  transfer  of  pro^rtv  Is 
contemplated.  A  transactioo  which  on  its  face 
is  legitimate  cannot  be  held  void  as  a  wagering 
contract  by  showing  that  one  party  only  so  un- 
derstood and  meant  it  to  be. 

The  proof  must  go  further,  and  show  that 
this  understanding  was  mutual— that  both  par- 
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ties  so  understood  the  transaction.  If,  however, 
at  the  time  of  entering  into  a  contract  for  the 
sale  of  personal  proper^  for  future  delivery  it 
be  contenmlatea  by  both  parties  that  at  the 
time  fixedr  for  deUvery  the  purchaser  shall 
merely  receive  or  pay  the  difference  between 
the  contract  and  the  market  price,  the  transac- 
tion Is  a  wager,  and  nothing  more.  It  makes 
no  difference  that  a  bet  or  wager  is  made  to  as- 
sume the  form  of  a  contract  Gambling  is  none 
the  less  such  because  it  is  carried  on  in  the  form 
or  guise  of  legitimate  trade. 

6.  It  is  not  suffident  for  the  defendant  to 
prove  tiiat  Irwin  and  Davis  never  understood 
that  they  were  to  deliver  wheat  in  fulfillment 
of  the  sales  made  for  them  the  plaintiffs. 
The  presumption  is,  that  the  plaintiffs  expected 
Irwin  and  Davis  to  execute  their  contracts,  ex- 
pected them  to  deliver  the  amount  of  grain  sold, 
and  before  you  can  find  that  the  sales  were 
gambling  transactions  and  void,  you  must  find 
from  the  proof  that  the  plaintiffs  knew  or  had 
reason  to  believe  that  Irwin  and  Da^  contem- 
plated nothing  but  a  wagering  transaction,  and 
acted  for  them  accordingly.  If  the  plaintiffs 
made  sales  of  wheat  for  Irwin  and  Davis  for 
future  delivery,  understanding  that  these  con- 
tracts would  be  filled  by  the  delivery  of  grain 
at  the  time  agreed  upon,  Irwin  and  Davis  were 
liable  to  the  plsdntlra,  even  though  they  meant 
to ^mble,  and  nothhig  more." 

No  objection  seems  to  be  made  to  this  chu«e, 
so  far  as  it  defines  what  constitutes  a  wagermg 
contract,  and  we  accept  It  as  a  correct  state- 
ment of  the  law  upon  that  point. 

The  generally  accepted  doctrine  in  this  conn- 
try  is,  aa  stated  lu-.  Benjamin,  that  a  con- 
tract for  the  sale  of  goods  to  be  delivered  at  a 
future  day  is  valid,  even  thou^  the  seller  has 
not  the  goods,  nor  any  other  means  of  getting 
them  thSa  to  go  into  the  market  and  buy  them; 
but  such  a  contract  is  only  valid  when  Uie  par- 
ties really  intend  and  agree  that  the  goods  are 
to  be-delivcred  by  the  seller  and  the  price  to  be 
paid  by  the  buyer;  and  If,  under  guise  of  such 
a  contract,  the  real  intent  be  merely  to  speculate 
in  the  rise  or  fall  of  prices,  and  the  goods  are 
not  to  be  delivered,  but  one  party  is  to  pay  to  [509' 
the  other  the  difference  between  the  contract 
price  and  the  market  price  of  the  goods  at  the 
date  fixed  for  executing  the  contract,  then  the 
whole  transaction  constitutes  nothing  more 
than  a  wager,  and  Is  null  and  void.  And  this 
la  now  the  law  in  England  by  force  ot  the  Stat- 
ute of  8&  9  Vict.,  cb.  100,  sec.  18,  altering  the 
common  law  In  that  respect.  BenJ.  Sales,  sees. 
541,  542,  and  notes  to  4th  Am.  ed.,  by  Bennett 

In  2iee4  v.  Anderson,  48  L.  T.  (N.  3.),  74, 
the  defendant  was  nevertheless  adjudged  liable 
to  refund  to  the  plaintiff  the  amoimt  lost  by  the 
latter  by  a  bet  on  a  horse-race,  made  in  his  own 
name,  but  for  the  defendant,  at  his  request; 
and  thia  was  followed  In  Thaeker  v.  Hnrd^,  4 

S.  B.  D.,  685.  There  the  plaintiff  vras  em- 
oyed  by  the  defendant  aa  a  broker  to  specu- 
late for  mm  on  the  stock  exchange.  It  was 
never  intended  between  the  parties  tliat  the  de- 
fendant should  take  up  the  contracts  into  which 
the  pIfUntiff  entered  on  his  behalf,  but  the 
plaintiff  was  to  arrange  matters  so  that  noth- 
ing but  differences  should  be  actually  payable 
to  or  by  the  defendant  The  plaintiff  havhig 
entered  into  such  contracts  on  the  defendant  a 
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behalf,  Id  respect  of  which  he  became,  by  the 
rules  of  the  stock  ezchan^  personally  Ita- 
Ue,  he  sued  the  defendant  for  biscommissIoDS 
and  for  indemnity  against  the  liability  be  had 
ihcurred.  It  was  held  that  the  agreemwt  be- 
tween ttie  plaintifF  and  defendant  was  not 
a  gaming  contract,  within  the  meaning  of  the 
Statute.  The  case  was  distinguish^  from 
Qrimeood  v.  Blane,  11  C.  B.,  536,  which  was 
an  action  on  a  contract  for  the  future  deliveir 
of  railway  shares,  in  which  Jervis,  C.  J.,  left 
It  to  the  jury  to  say  "  What  was  the  plaintiff's 
intention  and  what  was  the  defendant's  inten- 
tion at  the  time  of  making  the  contracts,  wheth- 
er either  party  really  meant  to  purchase  or  to 
sell  the  shares  in  question,  telling  them  that  if 
they  did  not,  the  contract  was,  in  his  opinion, 
a  gambling  transaction  and  vend."  This  ruling 
was  held  to  be  correct.  In  Rtmndtree  t.  Smith, 
108  U.  S.,  269  [XXVIL,  7221,  it  was  said  that 
brokers  who  had  negotiated  such  contracts, 
suing,  not  on  the  contracts  tiiemsclres,  but  for 
services  performed  and  money  advanced  for 
defendant  at  bis  request,  though  they  mi^bt 
B101  ^^^^  some  circumstances  be  so  connected  with 
*»  (he  immorality  of  the  contract  as  to  be  affected 
liy  it,  they  are  not  in  the  same  position  as  a 
party  sued  for  the  enforcement  of  the  original 
agreement.  It  is  certainly  true  that  a  broker 
might  negotiate  such  a  contract  without  being 
privy  to  the  illegnl  intent  of  the  principal  par- 
ties to  it  which  renders  it  void,  and  in  such  a 
case,  beini^  innocent  of  any  violation  of  law, 
and  not  suing  to  enforce  an  unlawful  contract, 
has  a  meritorious  ground  for  the  recovery  of 
compensation  for  services  and  advances.  But 
we  are  also  of  the  opinion  that  when  the  broker 
is  privy  to  the  unlawful  design  of  the  parties, 
and  brings  them  together  for  the  very  purpose 
of  entering  into  an  illegal  agreement,  he  is  par- 
tieept  criminia,  and  cannot  recover  for  services 
rendered  or  losses  incurred  by  himself  on  be- 
half of  either  in  forwarding  the  transaction. 

In  England,  it  is  held  tlut  the  contracts,  al- 
though wagers,  were  not  void  at  common  law, 
and  that  the  statute  has  not  made  tlicm  illegal, 
but  only  non-enforceable;  Tliadcer  v.  Hardy, 
vbi  tuf^a;  while  generally,  in  this  countrr,  all 
wagenng  contracts  are  held  to  be  illegal  and 
TOid  as  against  public  policy.  IHeiaowa  Ext. 
T.  r^omo*,  07Pa.  St.,278;  GrMoryv.  WendeU, 
40  Hich.,  432;  Lyon  v.  Oulbertam,  88  HL,  88: 
Mdeliert  v.  JW.  Oo„  8  McCrary,  521;  8.  C,  11 
Fed.  Rep.,  193,  and  n.;  Barnard  v.  SaefrJiaut, 
52  Wis.,  593;  Kingsbury  v.  Eirwan,  77  N.  Y., 
612;  IStory  v.  Salomon,  71  N.  Y.,  430;  Low  v. 
Barvey,  114  Mass.,  80. 

The  cliarge  of  tlie  court,  however,  is  objected 
to  on  behalf  of  the  plaintiff  io  error  as  mislead- 
ing by  the  statement  embodied  In  it,  that  "  on 
their  face  these  transactions  are  legal." 

We  presume  that  nothing  more  was  meant  by 
this  than  what  had  just  before  been  said  in  the 
cliarge,  that  the  burden  of  proof  to  show  the 
illegality  of  the  transactions  was  upon  the  de- 
fendant, who  affirmed  it;  the  presumption  being 
that  men  ordinarily  in  their  business  transac- 
Uons  do  not  intend  to  violate  the  law.  It  is  ar- 
gued, however,  tiiat  the  expression  la  ambigu- 
OOB  and  misleading,  as  calculated  to  convey  to 
the  jury  an  opinion  that  the  transacUons  as  dis- 
closed by  the  evidente  were  not  merely  lawful 
in  form,  but  also  in  fact,  without  other  proof 
MO 


to  the  contrary.    We  do  not  doubt  that  the 

auestion  whether  the  transactions  came  within  C61i: 
le  deflnltlon  of  wagers,  Ib  one  that  may  be  de- 
termined upon  the  circumstances,  the  jary 
drawing  all  proper  inferences  as  to  the  real  in- 
tent and  meaning  of  the  parties;  for,  as  was 
properly  said  In  the  charge,  "  It  makes  no  dif- 
ference that  a  bet  or  wager  Is  made  to  assume 
the  form  of  a  contract.  Oambliug  is  none  the 
less  such  because  it  Is  carried  on  in  the  form  or 
guise  of  legitimate  trade."  It  mi^t,  therefore, 
be  the  case,  that  a  scries  of  tnuisactions,  such  as 
that  described  in  the  present  record,  might  pre- 
sent a  succession  of  contracts,  perfectly  valid 
in  form,  but  which,  on  the  face  of  the  whole, 
taken  together  and  in  connection  with  all  ^ 
attending  circumstances,  might  disclose  Indu- 
bitable evidences  that  Uier  were  mere  wagers. 
The  jury  would  be  justifiralnsuchacase,  with- 
out other  evidence  than  th^  of  the  nature  and 
circumstances  of  the  transactions,  in  reaching 
and  declaring  such  a  conclusion. 

Objection  was  made  at  the  trial  by  the  plaint- 
iff in  error  to  proof  of  the  customs  of  the  grain 
commission  merchants  operating  through  the 
com  and  flour  exchange,  and  exception  was 
taken  to  its  admission.  They  were  also  made 
the  subject  of  a  charge  to  the  jury,  to  which 
exception  was  taken.  That  portion  of  the  charge 
is  as  follows: 

"7.  The  testimony  tends  to  show  that  a  gen- 
eral custom  obtained  among  grain  commission 
merchants  in  Baltimore  to  Uie  following  effect: 
wlien  one  commission  merchant,  upon  the  or- 
der of  a  customer,  sells  to  another  commission 
merchant  a  quantity  of  grain  for  future  deliv- 
ery, and  where  it  occurs  that  at  some  other  time 
before  the  maturity  of  the  contract  the  same 
commission  merchant  receives  an  order  from 
another  customer  to  purchase  the  same  or  a  larg- 
er quantity  of  the  some  kind  of  grain  for  the 
same  future  delivery,  and  he  executes  tliis  sec- 
ond order  by  making  the  purchase  from  the 
same  commission  merchant  to  whom  he  hod 
made  the  sale  In  the  other  case,  that  then,  in 
such  case,  the  two  commission  merchants  meet 
together  and  exchange  or  cancel  the  contracts 
as  between  themselves,  adjusting  the  difference 
in  Uie  prices  between  tbe  two  contracts  and  re- 
storing any  margins  that  may  have  been  put 
up,  and  that  from  that  time  forth  the  first 
commission  merchant  holds,  for  the  benefit  of 
the  customer  for  whom  he  sold,  the  order  or 
contract  of  the  purchaser  for  whom  he  bought, 
so  that  the  wheat  of  the  selling  customer  may, 
when  delivei-cd,  be  turned  in  on  the  order  or  i-kioi 
contract  of  tlie  purchasing  customer,  and  that  *- 
the  commission  merchant  is  held  responsible  as 
guarantor  to  his  customer. 

The  evidence  further  tends  to  show  a  custom 
obtaining  among  commission  merchants  at  Bal- 
timore to  the  further  effect  that,  though  the 
second  transaction  may  have  been  had  with  a 
different  commission  merchant  from  the  one 
with  which  the  first  transaction  was  had,  yet 
where  it  can  be  found  tliat  a  series  of  contracts 
are  in  existence  for  the  sale  of  lil^e  grain,  for 
like  delivery,  so  tliat  the  seller  owes  the  wheat 
to  the  buyer  to  whom  he  sold,  and  be  to  an- 
other, who  owes  like  wheat  for  like  delivery  to 
the  first  commission  merchant,  that  then,  in 
such  case,  they  settle  by  what  they  call  'a  ring,' 
that  Is,  t^  all  reciprocally  surrender  or  cancel 
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their  contracts,  adjust  the  price  differences  be- 
tween themselves  and  surrender  all  margins  that 
bad  been  put  up;  that  In  all  such  cases  the  com* 
mission  merclumt  subetltutes  the  contract  of 
another  ctistomerinplaceof  that  with  thecom- 
misslun  merchant  whose  contract  has  been  can- 
celed or  surrendered,  and  that  he  guaranties  to 
bis  customer  the  performance  of  the  contract 
oridnally  made  on  his  behalf. 

1  say  to  vou,  gentlemen,  that  these  customs 
are  founded  in  commercial  convenience;  that 
they  are  not  in  oratraTention  of  the  law,  and 
that  they  are  valid." 

The  case  which  the  plaintiffs  below  stated  in 
their  declamtion  was,  that  in  pursuance  of  or- 
ders from  the  defcadaut's  firm,  they  had  sold  to 
responsible  purchasers  the  wheat  mentioned  for 
future  delivery,  and  on  failure  of  Irwin  and 
Davis  to  forward  tlie  grain  for  delive]^  when 
due,  upon  instructions  from  them,  the  plaiDtiffs 
had  purchased  the  necessary  qiiantity  and  de- 
livered the  same  In  performance  of  the  con- 
tracts, the  recovery  sought  being  for  the  differ- 
ence between  what  it  cost  them  to  purchase  the 
grain  delivered  and  the  prices  received  on  the 
conlxacts  of  sale. 

The  proof  was,  except  as  to  40,000  bushels 
actually  delivered,  that  the  settlements  in  pur- 
suance of  which  these  advances  were  made  by 
the  plaintiff  below  on  account  of  Irwin  and 
[61S1  Davis  were  made  according  to  the  customs  of 
the  grain  and  flour  exchange,  which  were  ad- 
mit^ in  evidence. 

The  bill  of  exceptions  states  that  "There  was 
evidence  tending  to  show  that  after  the  making 
of  divers  of  the  contracts  for  sale  of  wheat  in 
the  declaration  mentioned,  which  were  made  to 
members  of  said  com  and  flour  exchange,  the 
same  were,  before  the  expiration  of  the  respect- 
ive times  therein  named  for  the  delivery  of  the 
wheat  settled  and  canceled  as  between  the 
pteintiffs  and  tlie  s:ud  respective  parties  with 
whom  they  had  in  tbe  first  instaace  contracted 
said  sales  by  mutual  surrender  of  contracts  pur- 
suant to  the  customs  aforesaid;  and  that  the 
orders  of  customers  in  the  fulfillment  of  which 
said  canceled  contracts  had  been  made  were 
substituted  by  the  plaintiffs  in  h'eu  of  such  can- 
celed or  surrendered  contracts,  and  held  in  the 
lieu  and  stead  thereof  for  the  use  and  benefitof 
•aid  Irwin  and  Davis,  in  accordance  with  the 
usages  and  customs  aforesaid,  the  plaintiffs 
standing  as  guarantors  to  said  Irwin  and  Davis 
that  the  respective  parties  so  ordering  the  wheat 
would  accept  and  pay  for  it  on  delivery,  and 
that  said  Irwin  and  Davis  should  receive  the 
full  price  at  which  the  respective  sales  on  their 
behalf  had  originally  been  made." 

The  question  is,  there  being  no  evidence  that 
Ir^vin  and  Davis  had  any  knowledge  of  the  ex- 
istence of  these  customs,  whether  they  were 
bound  by  them. 

Tbe  relation  between  the  parties  to  this  liti- 
gation was  that  of  principal  and  agent;  and  the 
defendants  in  error,  acting  as  brokers,  in  exe- 
cuting the  orders  to  sell,  undeitook  to  obtain, 
and  as  they  allege  in  tlieir  declaration,  did  ob- 
tain a  respoiisibrc  pui'cboser;  so  that  the  plaint- 
iff in  error  would,  upon  llie  contract  of  sale 
against  such  purchaser  when  disclosed,  have 
been  entitled  to  maintain  an  action  in  case  of 
default  in  bis  own  name.  Although  the  broker 
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guarantied  the  sale,  ft  was  not  a  sale  to  him- 
self; for,  being  agent  to  sell,  he  could  not  make 
himself  the  purchaser.  Tbe  precise  effect, 
therefore,  of  the  custom  proved  was,  that  at  the 
time  of  the  settlement,  m  anticipation  of  the 
maturi^  of  the  contracts,  the  brokers,  by  an 
arrangement  among  ti^emselves,  by  a  process  of 
mutual  cancellation,  reduced  tlie  settlement  to 
a  payment  of  differences,  exchanging  contracts,  CS14] 
so  as  to  substitute  new  purchasers  and  new  sell- 
ers respectively  for  the  balances.  The  question 
Is  nut  whether,  in  a  given  case,  without  the  as- 
sent, express  or  impTied,  of  the  principal,  this 
change  of  his  rights  and  obligations  cau  be  ef- 
fected (for  that  proposition  to  not  doubtful), 
but  whether  the  fact  of  his  transacting  business 
through  a  member  of  the  exchange,  without 
other  Knowledge  of  the  custom,  nuu^es  it  part 
of  his  contract  with  the  broker. 

In  Jffc&oii*  V.  JftTTy.  L.  R.,  7  H.  L.,  580,  tt 
was  said  hyLord  Chelmsford,  p.  64S,  tiiat  the 
contract  "Having  been  made  between  a  brok^ 
and  a  Jobber,  members  of  the  stock  exeliange,  the 
usage  of  that  body  enters  into  and  to  a  certain 
extent  determines  and  governs  the  nature  and 
effect  of  the  cdhtract"  To  what  extent  such  a 
custom  shall  be  allowed  to  operate,  as  between 
tbe  broker  and  his  princinU,  waa  very  thor- 
oughly considered  and  fintuly  decided  by  tbe 
House  of  Lords  in  the  case  of  Bobinson  t.  Mol- 
Utt,  L.  R,  7  H.  L.,  808,  after  much  division  of 
opinion  among  the  Judges.  The  custom  quea- 
tioned  in  that  case  was  one  established  in  the 
London  tallow  trade,  according  to  which  bro- 
kers, when  they  received  an  order  from  a  prin- 
cipal for  the  purchase  of  tallow,  made  a  con- 
tract or  contracts  in  their  own  names,  without 
disclosing  their  prindpals,  dtherforthe  specific 
quantity  of  tallow  so  ordered,  or  to  include  sucb 
order  with  othera  in  a  contract  for  the  entire 
quantity,  or  in  any  quantities  at  their  conven- 
ience, at  the  same  time  exchanging  bought  and 
sold  notes  with  the  selling  brokers,  and  passing 
to  their  principals  a  bought  note  for  the  specific 
quantity  ordered  by  them.   When  a  broker  so 

Eurchased  in  hto  own  name,  he  was  personal^ 
ound  by  the  contract  On  the  usual  settling 
days  the  brokers  balanced  between  themselves 
tbe  purchases  and  sales  made,  and  made  or  re- 
ceived deliveries  to  or  from  their  principals,  as 
the  case  might  be,  or  if  their  principals  refused 
to  accept  or  deliver,  then  they  sold  or  bought 
against  them,  and  charged  them  with  the  loss, 
if  any;  or  if  delivery  was  not  required  on  either 
side,  then  any  difference  arising  from  a  rise  or 
fall  in  the  martEet  waa  paid  b^  one  totho  other. 
It  was  held  that  Utis  custom  did  not  bind  a  prin- 
cipal giving  an  order  to  a  broker  to  purchase 
for  him,  being  ignorant  of  itsexistence.  It  was  rviKi 
admitted  by  Lord  Chelmsford,  p,  836,  *'  That 
if  a  person  employs  a  broker  to  transact  for  him 
upon  a  marked  with  the  usages  of  which  the 
I  principal  is  unacquainted,  he  gives  authority  to 
the  broker  to  make  contracts  upon  the  footing 
of  such  usages,  provided  they  are  such  as  regu- 
late tbe  mode  of  performing  the  contracts  and 
do  not  change  their  intrinsic  character  ; "  and 
he  added,  "of  course,  if  the  appellant  knew  of 
the  existence  of  the  usage,  ana  chose  to  employ 
the  respondents  without  any  restriction  upon 
them,hc  might  be  taken  to  have  authorized  Uiem 
toactforltiiainQQUformitytQWchusage."  Mr. 
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Juiiiu  Brett,  tn  his  opinion,  p.  816,  points  out 
WT  dearlT  that  the  cusUnn,  if  allowed  to  pre- 
Tiu,  wonld  work  a  dunge  in  the  relation  be- 
tween the  brokw  and  his  principal,  by  permit- 
ting the  agent  to  buy,  to  convert  himself  into  a 
priodpal  to  sell.  Mr.  Baron  Cleasby,  p.  828, 
aald:  "The  Tier  of  the  usage  set  up  in  the  prea- 
mt  case  cannot  be  appreciated  br  examining  its 
parts  separately.  It  must  be  looked  at  as  a 
whole,  and  Its  vice  consists,  I  apprehend,  in 
this:  that  the  broker  la  to  make  the  contract  of 
purchase  for  another  whose  interest  as  luyer  Is 
to  have  Uie  advantage  of  every  turn  of  the  mark- 
et ;  but  if  the  broKCT  msT  eventually  have  to 
provide  the  goods  as  prindpal.  then  it  becomes 
nis  interest  as  seller  that  the  price  which  he  is 
to  receive  should  have  lieen  as  much  in  favor  of 
the  seller  as  the  state  of  the  market  would  ad- 
mit.  Thus  the  two  posiUons  are  opposed." 

The  prindide  of  this  dedsion  seems  to  us  to 
be  Incontrovertible,  and  ai^Iies  in  ttie  present 
cose. 

The  ground  of  the  action  la,  that  the  defend- 
ants in  error,  at  the  request  of  Irwin  and  Davis, 
had  made  certain  contracts  for  the  sale  and  fuu 
ure  delivery  of  grain;  that  these  contracts  were 
made  in  the  name  of  the  brokers.on  which  there- 
tliey  were  personally  liable,  but  In  which 
Irwin  and  Davu  were  thie  principals ;  that  the 
latter  were  bound  to  perform  them,  or  to  place 
to  the  hands  of  thdr  brokers  means  of  periorm- 
ance  within  the  proper  period,  or  to  indemnify 
them  against  the  consequences  of  non-perform- 
ance; that  Irwin  and  INivis  in  all  these  particu- 
lara  became  in  default,  and  the  plaintiffs  were 
.516]  required  to  perform  out  of  their  own  means, 
wuch  th«y  <fid  by  purchadng  grain  for  deilv- 
fl^  at  the  maikM  price,  or  paying  the  difference 
between  thatand  the  contract  price.  The  custom 
proved  was  offered  to  show  this  performance 
and  consequent  loss:  and  in  doing  so  it  dis- 
doeed  that  the  brokers  did  not  perform  the  orig- 
inal contracts  of  sale  actually  made,  but  deliv- 
ered equal  quantities  of  gndn,  or  its  market 
value,  in  fulSUment  of  contracts  of  purclmse 
made  by  them  for  others,  and  which,  by  the 
jffocess  of  mutual  exchange  authorized  by  this 
custom,  had  come  into  their  hands  for  that  pur- 
pose. Thisexcfaange  and  substitution,  and  pay- 
ment of  differences  to  effect  it,  working  as  It 
does  a  complete  change  in  the  nature  of  the  sell- 
ei^i  rights  and  obUgauons,  cannot  be  made  with- 
out lus  assent,  and  that  assent  can  be  implied 
onlv  from  knowledge  of  the  custom  which  it  is 
daimed  authorizes  it 

The  circuit  court,  therefore,  erred  in  permit- 
ting proof  of  this  custom,  without  Gvideacc  that 
the  defendant  below  had  knowledge  of  it,  and 
In  not  instructing  the  jury  to  disregard  It,  If 
they  were  satisfied  from  the  evidence  thatsuch 
knowledge  hsd  not  been  satisfactorily  shown. 

Thtjwigment  of  Vie  (Xrmiit  Qmiii;tfifr^ore, 
fwrted,  vn'th  ilireetiontto  grant  a  nets  trial,  and 
itUao  ordered. 

True  copjr.  T«8t: 

James  H.  McKenner*  Cleric,  Sup.  Court,  (T.  S. 


JOSEPH  HTJRTADO,  Ftff.  in  Err., 

V. 

PEOPLE  OF  THE  STATE  OF  CAU- 
FORNIA. 

(See  8.  C  Beport«r'8  ed.,  SU-UB.) 

Due  proem  of  fow,  tflAot  ^—in^ormoMon  in 


*l,  IfMwoHi  "due  VKKMS  of  laVi''latlwI4Ch 
AmaitdiDait  of  the  DoiBtltutloii  of  ths  tJnltcil 
States,  do  not  noMnarUr  require  an  iDAotznent  t? 
B  fimnd JtuT fa  a  prflMouUoti  byaBtateCormtirder* 

s.  The  GODsUtutlun  Of  CAlUcimia  auULorinea  pros' 
poittloiui  for  felonies  tif  InformatJoo,  efter  ezaiD- 
laaUon  sod  iximmiunuot  by  s  mactatnlei  vHtoovt 
imUotmentbya  ^tiuul  Jury, ic,  the diAcreUon of  tha 
LefflalRture.  The  PenM  Code  fiC  Uis  StSU  make* 
provioiDD  for  an  otaniinatlQDltf  anwaistratw.  ip  fl» 
prewcce  of  tbo  nocnued,  wlw  M  oalnHid  to  ue  aid 
of  oouDsel  and  tiie  rifrnt  or  oiw  eaandoatloo  of 
wiiDeae^  WHOM  teatliQoiiy  Is  to  tMndiuiMl  to  wilt- 
ing ;  ani3  upon  9,  certificate  Uiiiraon  bjf  tt«e  QUWlS- 
tnitL'.  ttiAt  ft  ile&onbed  cfiense  been  onmnlned 
ttijtt  ther«  1a  aulficleot  cauas  to  behave tbe  ao< 
^iillLj-  Uiereof,  and  «Ji  order  boldln^  blm  to 
ilicreto,  raqiilres  im  Infoniistlontatia.Slad 
ogHiiLBt  tha  Hc«ii^iS  Id  tlie  aupcrfur  OMrt^Binfr 
onuniy  iQ  «->il«tiiti<-.-)iTi.'riJH3  L9  trftible,  lfl|jMMMiaE 
an  iDolotmeot  for  ttae  sameoSenae. 

Held,  tbataoonTlotlOQuponauoh  an  Information 
for  murder  in  the  flist  dearee  and  aaentence  of  deaUi 
thereon,  are  not  Illegal  ny  virtue  of  that  clause  of 
the  14th  Amendmont  to  the  Constitution  of  tbetTnlt- 
ed  States,  which  prohibits  the  States  from  deprivlnr 
any  person  of  life,  liberty  or  property  without  due 
prooeasof  law. 

[No.  1307.1 

Arywid  Jan.  tt,  tS,  I884.  Decided  Mar.  3,  iSS^. 

F ERROR  to  the  Supreme  Court  of  the  State 
of  California. 
The  history  and  facts  of  the  case  fully  appear 
in  the  opiaion  of  the  court. 
Mr.  A.  L.  Hart,  for  plaintiff  in  error. 
Mr.  John  T.  Car^,  Dittriet  AUj/.,  for 
defendants  in  error. 

Mr,  JvOiee  Hatthewn  delivered  the  o^t^ 
ion  of  the  court: 

The  Constitution  of  the  Slate  of  California 
adopted  In  1879,  in  article  I. ,  section  8,  provides 
as  follows: 

"  Offenses  heretofore  required  to  be  jnose- 
cuted  by  indictment  shall  m  prosecuted  dj  In- 
formation after  examination  uid  commitment 
by  a  magistrate,  or  by  indictment,  with  or  with- 
out such  examination  and  commitment,  as  may 
be  prescribed  by  htw.  A  grand  jury  ihaU  be 
drawn  and  summoned  at  least  tmce  a  year  in 
each  county." 

Various  provisions  of  the  Penal  Code  regulate 
proceeding  before  theexamlnlag  and  commit- 
ting magistrate  In  eases  of  persons  arrested  and 
brought  before  them  upon  charges  of  having 
committed  public  offenses.  These  retroir^ 
among  ottier  things,  that  the  testimony  cn  the 
witnesses  shall  be  reduced  to  writing  In  the 
form  of  depositions;  and  section  872  declare* 
tliat  if  it  appears  from  the  examination  that  a 
public  offense  has  been  committed,  and  there  Is 
sufficient  cause  to  believe  the  defendant  guU^ 
thereof,  the  magistrate  must  indorse  on  the  dqi- 
ositions  an  order,  signed  by  him,  to  that  eAan^ 

Head  notes  by  Mr,  Juatlet  Marbxwi. 

See  not*  to 
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describiof;  the  genera]  nature  of  the  offense 
(X>mmitt^,  and  ordering  that  the  defendant  be 
held  to  answer  thereto.  Section  809  of  the 
Penal  Code  ia  as  follows: 

"  When  a  defendant  has  been  examined  and 
committed,  as  provided  in  section  873  of  this 
Code,  it  slinll  be  the  duty  of  the  district  attor- 
ney, within  thirty  daya  (hereafter,  to  file  in  the 
Eupr^rior  court  of  Uie  county  in  which  the  of- 
fense is  triable,  an  infoiination  charing  die  de- 
fendant wiih  such  offense.  The  information 
rsiSI  '^^'^  ''^  name  of  the  people  of  the  State 
lOAoj  California,  and  subscribed  by  the  district  at- 
torney, and  ^all  be  in  form  like  an  indictment 
for  the  same  uiTensc." 

In  pursuance  of  the  fore^niug  provision  of  the 
Constitution,  and  of  the  several  sections  of  the 
Penal  Code  of  California,  the  District  Attorney 
of  Sacramento  County.on  the  20th  day  of  Febru- 
ary, 1882,  made  and  hied  an  information  against 
the  plaintiff  in  error,  charging  him  with  the 
crime  of  murder  in  the  killing  of  one  Jos£  Au- 
tonio  Stuaido.  Upon  this  informaUon  and  with- 
out any  previoua  inTestigation  of  the  cause  by 
any  grand  jury,  the  plaintiff  in  error  was  m*- 
iBigned  on  the  22d  day  of  ilarch,  1^2,  and 
pleaded  not  guilty.  A  trial  of  the  issue  was  there- 
after had,  and  on  May  7, 1882,  the  jury  rendered 
its  verdict,  In  which  it  found  the  plaintiil  in 
error  guilty  of  murder  in  the  first  degree. 

On  the  5th  day  of  June,  1883,  the  Superior 
Court  of  Sacnunento  County,  in  which  the 
i^ntiff  in  error  had  been  tried,  rendered  its 
judgment  upon  said  verdict,  tliat  the  said  Jo&cph 
Uurtado,  plaintiff  in  error,  bo  punished  by  the 
Infliction  of  death,  and  the  day  of  his  execution 
was  fixed  for  the  20th  day  of  July.  1882. 

From  this  judgment  an  appeal  was  taken, 
and  tlie  Supreme  Court  of  the  State  of  C^for- 
nia  atlirmcd  the  judgment. 

On  the  6th  day  of  July,  1888,  the  Superior 
OooTt  of  said  County  of  Sacnunento  oracred 
that  the  plaintiff  in  error  be  in  court  on  the  Uth 
day  of  J  uly ,  1883,  in  order  that  a  day  for  the  exe- 
cution of  the  judgment  in  said  cause  should  be 
fixed.  In  pursuance  of  said  order,  plaintiff  in 
error,  with  his  counsel,  appeared  at  the  bar  of 
the  court,  and  thereupon  the  Judge  asked  him 
if  he  had  any  legal  reason  to  urge  why  said  judg- 
ment should  not  be  executed  and  why  an  order 
ihoiild  not  then  be  made  fixing  the  day  for  the 
execution  of  the  same. 

Thereupon  the  plaintiff  in  error,  by  his  coun- 
sel, objected  to  the  execution  of  said  judgment 
and  to  any  order  which  the  court  might  make 
fixing  a  day  for  the  execution  of  the  same,  up- 
on the  grounds: 

7.  Tmt  it  appeared  upon  the  face  of  the  judg- 
[519]  ment  that  the  plaintiff  in  cn-orhad  never  been, 

l^ally  or  otherwise,  indicted  or  presented  by 
any  grand  jury,  and  that  he  was  proceeded 
gainst  by  information  made  and  filed  by  the 
District  Attoincy  of  the  County  of  Sacramento, 
after  examination  and  commitment  by  a  mag- 
istrate of  the  said  county. 

8.  That  tlie  said  proceedinss,  as  well  as  the 
laws  and  Constitution  of  Coliiomin,  attempting 
to  authorize  them,  and  the  alleged  verdict  of 
the  jury,  and  judguicnt  of  the  said  Superior 
Court  of  said  County  of  Sacramento,  were  in 
confiict  with  and  pronibitcd  by  the  5lh  and  14tb 
articles  of  Amendment  of  the  Conbiitution  of 
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the  United  States^and  that  they  were,  therefore^ 

void. 

0.  That  the  said  plaintiff  in  error  had  been> 
held  to  answer  for  the  said  crime  of  murder  by 
the  district  attorney  of  the  said  County  of  Sac- 
ramento, upon  an  information  filed  by  him,  and 
bad  been  tried  and  illegally  found  guilty  of  the 
said  crime,  without  any  presentment  or  indict- 
ment of  any  grand  or  other  jury,  and  tliat  the- 
judgment  rendered  upon  the  alleged  verdict  of 
the  jury  in  such  case  was  and  is  void,  and  if 
executed  would  deprive  the  plaintiff  in  error  of 
his  lite  or  liberty  without  due  process  of  hiw. 

Thereupon  the  court  overruled  the  said  ob- 
jections, and  fixed  the  80th  day  of  August^ 
1863,  as  the  time  for  the  execution  of  the  sen- 
tence. From  this  latter  Judgment  the  plaintiff 
in  error  appealed  to  the  Supreme  Court  of  the 
State. 

On  the  18th  day  of  September,  1883,  the  Su- 
preme Court  of  the  State  affirmed  the  said  judg- 
ment, to  review  which  the  present  writof  error 
was  allowed  and  has  been  prosecuted. 

It  is  claimed  on  behalf  of  the  prisoner  that 
the  conviction  and  sentence  are  void,  on  the 
ground  that  they  are  repugnant  to  that  dause 
of  the  14tb  article  of  Amendment  to  the  Con- 
stitution of  the  United  States  which  is  fn  these 
words; 

"Nor  shall  any  State  deprive  any  person  of  rm^t 
life,  liberty  or  property  without  due  process  of 
law." 

The  proposition  of  law  we  are  asked  to  affirm 

is,  tliat  an  indictment  or  presentment  by  a  grand 
jury,  as  known  to  the  common  law  of  England, 
18  essential  to  that  "due  process  of  law,"  when 
applied  to  prosecutions  for  felonies,  which  is 
secured  and  guarantied  by  this  provision  pf  the 
Constitution  of  the  United  States,  and  which 
accordingly  it  is  forbidden  to  the  States  rcspect- 
ivdy  to  dispense  with  in  the  administration  of 
criminal  law. 

The  question  is  one  of  grave  and  serious  im- 
port, affecting  both  private  and  public  rights 
and  interests  of  great  magnitude,  and  involves 
a  consideration  of  what  additional  restrictions 
upon  the  legislative  policy  of  the  States  have 
been  imposed  by  the  14th' Amendment  to  the 
Constitution  of  the  United  States. 

The  Supreme  Court  of  California,  in  the 
judgment  now  under  review,  followed  its  own 
previous  decision  in  KaUoch  v.  Supenor  Ct.,  56- 
Cal.,229,  in  which  the  question  was  deliberately 
adjudged.  Its  conclusion  was  there  stated  as 
follows: 

"This  proceeding,  as  (It)  is  regulated  by  the 
Constitution  and  laws  ox  this  State,  is  not  op- 
posed to  any  of  the  definitions  given  of  the 
phrases  '  due  process  of  law '  and  '  the  law  of 
the  land;'  but,  on  the  contrary,  it  isaproceed- 
ing  strictly  wilbiit  such  definitions;  as  much  so 
in  every  respect  as  is  a  proceeding  by  indict- 
ment. It  may  be  questioned  whether  the  pro- 
ceeding by  indictment  secures  to  the  accused 
any  supenor  rights  and  privileges;  but  certainly 
a  prosecution  by  information  takes  from  him 
no  immunity  or  protection  to  which  be  Is  en- 
titled under  the  law." 

And  the  opinion  cites  and  relies  upon  a  de- 
cision of  the  Supreme  Court  of  Wiscon^  in 
the  case  of  Rowan  v.  State,  30  W^is.,  129.  In 
that  case  the  court,  speaking  of  the  14th  Amend- 
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ment,  says:  "  But  its  design  was  not  to  con- 
Ane  the  States  to  a  pullctilar  mode  of  proced- 
vn  ia  judicial  proceediogs,  and  prohibit  them 
5211  proaecuUngforfeloDtcBbj  Information  In- 
stead of  by  indictment,  if  they  chose  to  abolish 
the  grand  jury  system.  And  the  words  'due 
process  of  law*  In  the  Amendmentdo  not  mean 
and  have  not  the  effect  to  limit  the  powers  of 
fltate  Govemmenta  to  prosecutions  for  crime  by 
indictment;  but  these  words  do  mean  law  In 
Its  regular  course  of  admlslBtration,  according 
to  prescribed  forms,  and  in  accordance  with  the 
general  rules  for  the  protection  of  individual 
lights.  AdminisUntion  and  remedial  proceed- 
ings  must  change,  from  time  to  thne,  with  the 
advancement  of  l^J  science  and  the  progress 
of  society;  and,  If  the  people  of  the  State  find 
it  wise  and  expedient  to  abolish  the  grand  jury 
And  prosecute  all  crimes  by  informauon,  there 
is  nothing  In  our  State  Constitution  and  noth- 
ing iu  the  14th  Amendment  to  the  Constitution 
of  the  United  States  wbidi  prevents  them  from 
doing  BO." 

On  the  other  hand,  it  is  maintained  on  be- 
balf  of  the  plaintiff  in  error  that  the  phrase 
"due  process  of  law"  is  equivalent  to  "law  of 
ihe  land."  as  found  In  the  Sfith  chapter  of  Moff- 
fta  Charta;  that,  immemorial  usage,  it  has 
acquired  a  fixed,  definite  and  technical  mean- 
ing; that  it  refers  to  and  includes,  not  only  the 
funeral  principles  of  public  liberty  and  private 
right,  which  he  at  the  foimdation  of  all  free 
government,  but  the  very  institutions  which, 
venerable  by  time  and  custom,  luve  t>een  tried 
by  experience  and  foimd  fit  and  necessary  for 
the  preservation  of  those  principle8,and  which, 
having  been  the  birthright  and  iBberitance  of 
every  English  subject,  crossed  the  Atiantic  with 
the  colonists  and  were  transplanted  and  estab- 
lished in  the  fundamental  laws  of  the  State ; 
that,  having  been  originally  introduced  into  the 
Constitution  of  the  United  States  as  a  limita- 
tlonupon  the  powers  ^thegDvemmeutfbroue^t 
into  being  by  that  Instrument,  it  has  now  been 
added  as  an  additional  sccuri]^  to  the  Individu- 
al against  oppression  by  the  States  themselves; 
tlut  one  of  these  institutions  is  that  of  the  grand 
jury,  an  indictment  or  presentment  by  which 
against  the  accused  in  cases  of  alleged  felonies 
ia  an  essential  part  of  due  process  of  law,  in 
order  that  he  may  not  be  harassed  and  destroyed 
by  prosecutions  founded  only  upon  private  mal- 
ioD  or  popular  fury. 
This  view  is  ceitMnly  supported  by  the  au- 
5X2]  t^ority  of  the  great  name  of  Chief  Justice  Sh&w 
and  of  tbe  court  in  which  he  presided,  which, 
in  JoMt  V.  Rdbbint,  8  Gray,  320,  decided  that 
the  12th  article  of  the  Bill  of  Ri^ts  of  Massa- 
chusetts, a  transcript  of  Magna  Charta  In  this 
respect,  made  an  indictment  or  presentment  of 
a  grand  jury  cGsential  to  the  vahdiU'  of  a  con- 
viction in  cases  of  prosecutions  for  felonies  In 
deliveriog  the  opinion  of  the  court  in  that  case, 
Merrick,  J.,  alone  dissenting,  the  Chi^JvsHce 
•aid: 

"The  right  of  Individual  citizens  to  be  secure 
from  an  open  and  public  accusation  of  crime, 
and  from  the  trouble,  expense  and  anxiety  of  a 
public  trial  before  a  probable  cause  is  established 
by  the  presentment  and  indictment  of  a  grand 
jury,  In  case  of  high  offenses,  is  justly  regarded 
as  one  of  the  securities  to  the  innocent  against 
hasty,  malicious  and  oppressive  public  proe- 
^4 


eeutions,  and  as  one  ot  the  andent  immunities 
and  privileges  of  English  Uberty.  •  •  •  It 
having  been  stated,"  he  continued,  "by  Lofd 
CoK-A,  that  by  the  'law  of  tbe  land' was  intended 
a  due  course  of  proceeding  according  to  the 
tabllshed  rules  and  practice  of  the  courts  of  com- 
mon law,  it  may,  perhaps,  be  su^eited  that  this 
might  include  other  niodes  of  proceeding,  sanc- 
tioned by  the  common  law,  the  most  familiar  of 
which  are,  bv  informations  of  various  kinds,  by 
the  officers  of  the  Crown  in  the  name  of  theKmg. 
But,  in  reply  to  this.  It  may  be  said  that  Lord 
Coke  himseu  explains  his  own  meaning  by  say- 
ing 'the  law  of  the  land '  as  expressed  in  Magna 
OTtarta,  was  intended  due  process  of  law,  that 
Is,  by  Indictment  and  presentment  of  good  and 
lawful  men.  And  further,  it  is  stated,  on  the 
authori^  of  Blackstone.  that  informations  of 
every  kmd  are  conflned  1^  the  constitutional 
law  to  misdemeanors  only.  4  "EH.  Com,,  310." 
Referring  again  to  the  passage  from  Zonf  Coke, 
he  says,  p.  843:  "  This  may  not  be  conclusive, 
but,  being  a  construction  adopted  by  a  writer  of 
high  authority  before  tlie  emlgtation  of  our  an- 
cestors, it  has  a  tendency  to  snow  how  it  was 
then  understood." 

This  passue  firom  Coke  seems  to  be  the  chief 
fonndatioD  of  tiie  ot^nltm  fcnr  which  it  Is  cited ; 
but  a  critical  examination  and  comparison  of  rga* 
the  text  and  context  will  show  that  it  has  been 
misunderstood;  that  it  was  not  intended  to  assei-t 
that  an  indictment  or  presentment  of  u  grand 

t'ury  was  essential  to  the  idea  of  due  process  of 
iw  In  the  prosecution  and  punishment  of 
crimes,  but  was  only  mentioned  as  an  example 
and  illustration  of  due  process  of  law  as  it  act- 
ually existed  in  cases  in  which  it  was  customa- 
rily  used.  In  beginning  his  commentary  on  this 
chapter  of  Mc^na  Charta  (2  Inst.,  40),  Coke 
says:  "  This  chapter  containeth  nine  several 
branches : 

•  1.  That  no  man  may  be  taken  or  imprisoned 
but  per  Ugein  terra,  that  Is,  by  the  eommon  lau, 
Uatiute  law  or  eu^m  of  England;  for  the  words 
per  legem  terra,  being  towards  the  end  of  this 
chapter  doe  referre  to  all  the  precedent  matters 
in  this  chapter,  etc. 

2.  No  man  shall  be  disseised,  etc.,  unless  It 
be  by  the  lawful  judgment,  that  Is,  verdict  of 
his  eqiials  (that  is,  of  men  of  his  own  condition) 
or  by  t/ie  taw  of  0u  land  {that  it,  to  *pcak  itcnee 
foraJX)  bgthe  due  courteandproceuofUm." 

He  then  proceeds  to  state  that:  8,  no  man 
shall  be  outlawed,  unless  according  to  the  law 
of  the  land;  4,  no  man  shall  be  exiled,  unless 
according  to  the  law  of  the  land:  S,  no  man 
shall  he  in  ony  sort  destroyed,  "unlesse  it  be  by 
the  verdict  of  his  equals,  or  according  to  the 
law  of  the  hmd;"  6,  "no  man  shall  be  con- 
demned at  the  King's  suite,  either  before  the 
King  in  his  bench,  where  ue  pleas  are  coram 
rege  (and  so  are  the  words  noe  tuper  eum  ibimvt 
to  be  understood),  nor  before  any  other  commis- 
sioner or  judge  whatsoever,  and  so  are  the 
words  nee  taper  eum  mittemut  to  be  understood, 
but  by  the  judgment  of  his  peers,  that  is,equaU, 
or  according  to  the  law  of  the  land." 

Recurring  to  the  first  clause  of  the  chapter, 
he  continues: 

"1.  No  man  shall  be  taken  (that  Is)  restrained 
of  liberty  by  petition  or  suggestion  to  the 
King,  or  to  his  coundll,  unless  it  he  1^  indict- 
ment or  presentment  olt  good  and  lawiull  men, 
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where  such  deeds  be  done.  This  branch  and 
diTers  other  i«rtsof  this  Act  have  been  notably 
ezpl^ned  by  ^veia  Acts  of  Parliament,  etc., 
quoted  in  the  margeDt."  The  reference  is  to 
Tsjions  Acts  during  the  reign  of  Edward  m. 
And  reaching  again  the  words  "nut  p&r  Ugem 
tarra,"  he  continues:  "Bat  by  the  law  of  the 
lud.  For  the  true  sense  and  exposition  ot 
these  words  see  the  Statute  of  87  E.  8,  cap.  6. 
where  the  words,  by  the  law  of  the  land,  are 
r^dered,  without  due  proces  of  the  law,  for 
there  it  is  said,  though  it  be  contained  in  the 
Great  Charter,  that  no  man  be  taken,  impris- 
oned or  put  out  of  his  freehold  without  proces 
of  the  law,  tiiat  is,  by  indictment  of  good  and 
Uwfull  men,  where  such  deeds  be  done  in  due 
manner,  or  by  writ  originall  of  the  common 
law.  Without  being  brought  in  to  answere 
but  by  due  proces  of  the  common  law.  No 
man  tie  put  to  answer  without  presentment  be- 
fore justiceSjOr  thing  of  record,  or  by  due  proc- 
es, ot  by  writ  oriMall,  sccoraing  to  the  oM 
\kw  of  the  land.  Wherein  it  Is  to  be  observed 
that  this  chaptOT  Is  bat  declaratory  of  the  old 
law  of  England." 

It  is  quite  apparmt  from  these  extracts  that 
the  iot^retation  usually  put  upon  Lord  Coke's 
statement  is  too  large,  because  if  an  indictment 
or  presentment  by  a  grand  jury  is  essential  to 
due  process  of  law  in  all  cases  of  imprisonment 
for  crime,  it  applies  not  onW  to  felonies  but  to 
misdemeanors  and  pett^  offenses,  and  the  con- 
closion  would  be  wevitable  that  informations 
as  a  substitute  for  indictments  would  be  illegal 
in  all  cases.  It  was,  indeed,  so  ai^ed  bv  Sir 
Francis  Winnington  in  Prynn't  Com,  5  Mod., 
469,  from  this  very  language  of  Magna  Cliarta, 
that  all  suits  of  the  Kins  must  be  by  present- 
ment or  indictment,  and  oe  cited  Lord  Coke  as 
authority  to  that  effect.  He  attempted  to  show 
th^  informations  had  their  origin  in  the  Act  of 
11  Hen.  7,  ch.  8,  enacted  in  1494,  known  as 
the  infamous  Empson  and  Dudley  Act,  which 
was  repealed  by  that  of  1  Hen.  8,  ch.  6,  in 
1509.  But  the  argument  was  overruled,  Lord 
Holt  saying  that  to  hold  otherwise  would  be  a 
reflection  on  the  whole  bar.  £Vr  Bartholomew 
^ower,  who  was  prevented  from  arguing  in 
support  of  the  information,  prints  his  Intended 
argument  in  his  report  of  the  case  under  the 
name  of  Kiiig  •v.Berdiet.X  Show. ,  106,  in  which, 
with  great  thoroughness,  he  arrays  all  the  learn- 
ing of  the  time  on  the  subject.  He  imdertakes 
to  "evince  that  this  method  of  prosecution  is 
r»Ki  noways  cootraHant  to  anv  fundamental  rule  of 
locoj  j^^^  ^jjj  agreeable  to  it.  He  answers  the  ob- 
jecUon  that  it  is  inconvenient  and  vexatious  to 
the  subject  by  saying  (p.  117):  "Here  is  no  in- 
oonvemence  to  the  people.  Here  is  a  trial  per 
paia,  fair  notice,  lib^y  of  pleading  <ftfaft?rtM  as 
well  as  bar$.  Here  is  tvhpeena  and  aitacliment, 
as  much  time  for  defense,  ch&rce,  etc.,  for  the 
prosecutor  makes  up  the  record,  etc. ;  then,  in 
case  of  malicious  prosecution,  the  person  who 
prowcntee  is  known  by  the  note  to  the  coroner, 
accOTdingtotbepracticeof  thecourt."  He  an- 
swers the  argument  drawn  from  Ma^na  Charta, 
and  sa^  "tiiat  this  method  of  prosecution  no 
way  contradicts  that  law,  for  we  say  this  isjMr 
legem  terra  et  per  eommuium  legem  terra;  for 
otherwise  there  never  had  been  so  universal  a 
practice  of  it  in  all  ages."  And  referrine  to 
Coke's  comment,  that  no  man  shall  be  tuen, 

110  V,  & 


i.  e. ,  restrained  of  liberty  petition  or  sugges 
tion  to  the  King  or  his  council  unless  It  be  by 
indictment  or  presentment,  he  says  (p.l22):  "By 
petition  or  suggestion  can  never  be  meant  of  the 
King's  Bench  .for  he  himself  had  preferred  sev- 
eral nere;  that  is  meant  only  of  the  King  alone, 
or  in  council,  or  In  the  Star  COiamber.  In  the 
King's  Bench  the  information  is  not  a  sugges- 
tion to  th0Kin{j,but  to  the  court npott  record;" 
andhe  quotes  SInst.,  186,  where  Coke  modifies 
the  statement  by  saying,  "The  King  cannot  put 
any  to  answer,  but  his  court  must  he  apprised 
of  the  crime  by  indictment,  presenbiKnt,  or 
elher  matter  t^f  record,"  which,  Sluiwer  says,  in- 
dndes  an  InformaUon. 

So  it  has  been  recently  held  that  upon  a  cot- 
oner's  inquisition  taken  concerning  the  death  of 
a  man  and  a  verdict  of  guilty  of  murder  or  man- 
slaughter Is  returned,  me  offender  may  be  pros- 
ecuted and  tried  without  the  intervention  of  a 
grand  jury.  Bm.  v.  Ingham,  5  B.  &  S..  257, 
And  it  was  said  by  Boiler,  J.,  in  .^v.  Jotiff*,  [SS6] 
4  T.  R.,  385-398,  that^  to  an  acUonfOT  slander 
in  charging  the  plaintifF  with  felonv,  a  Justiflcap 
tlon  is  pleaded  which  is  found  by  the  Jury,  that 
of  itself  amounts  to  an  Indictment,  as  if  it  had 
been  found  by  the  grand  Jurv,  and  is  sufficient 
to  put  the  party  thus  accused,  on  his  trial. 

The  language  of  Lord  Coke  applies  only  to 
forfeitures  of  Ufe  and  lilwrty  at  tne  suit  of  the 
King,  and  hence  appeals  of  murder,  which  were 
prosecutions  by  private  persons,  were  never  re- 
garded as  contrary  to  Magna  Charta.  On  the 
contrary,  the  appeal  of  death  was  by  Lord  Holt 
estedbied  a  noble  remedy  and  a  badge  of  the 
rights  and  liberties  of  an 'Englishman.  Bex  v. 
2?ter,  1  Ld.  RaynL,  557  ;  13  Mod.,  375  ;  Holt, 
488.  We  are  told  that  in  the  early  part  of  the 
last  century,  in  England,  persons  who  had  been 
acquitted  on  indictments  for  murder  were  often 
tried,  convicted  and  executed  on  appeals,  Ken- 
dall, Trial  by  Battel  f  8d  ed^,  44-47.  An  appeal 
of  murder  was  brougnt  in  England  as  lately  as 
1817,  but  defeated  by  the  appellant's  declining 
to  accept  the  wager  of  tmttel.  Athford  v. 
TharuUm,  1  B.  &  Aid.,  405.  The  English  Stat- 
utes concerning  appeals  of  murder  were  in  force 
in  the  Provinces  of  Pennsylvania  and  Maryland. 
Report  of  Judgea,  6  Binn.,  599-604;  Kilty,  Ud. 
Stat,  ill,  148,  15a  It  is  said  that  no  such  ap- 
peal was  ever  brought  in  Pennsylvania ;  but 
In  Maryland,  In  1765,  a  negro  was  convicted 
and  executed  upon  such  an  appeal.  Soaper  v. 
Tom.  1  Har.  ft  McH.,  337.  See  Qulncy's  note 
to  Paxtoa'9  Que,  (Mass).,  68.  Mr,  JiMtee 
Grav, 

This  view  of  the  meaning  of  Lord  Coke  is 
the  one  taken  by  Merrick,  J.,  In  his  dissenting 
opinion  in  Jonea  v.  Bobbins,  8  Gray,  829,  who 
states  his  conclusions  In  these  words:  "It  is  the 
forensic  trial,  under  a  broad  and  general  law, 
operating  equally  upon  evetr  member  of  our 
communltv,  which  the  words,  'by  the  law  of 
tiie  land,'  In  Magna  Charta,  and  in  every  sub- 
sequent declaration  of  rights  which  has  bor- 
rowed its  phraseology,  make  essential  to  the 
safety  of  the  citizen,  securing  thereby  both  his 
liberty  and  his  property,  by  preventmgthe  un- 
lawful arrest  oi  his  person  or  any  unlawful  in- 
terference with  his  estate."  See,  also.  State  v. 
Starling^  16  Rich.  130. 

Mr.  Reeve,  In  3  Histoir  of  Eng.  Law,  48,  [527] 
translates  the  phrase,  Nm  per  legaie  Judicium 
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parium  tuorum  zel  per  legem  tmra,  "But  by  the 
Judgment  of  bia  peers,  or  by  some  otber  leeal 
process  or  proceeding  adapted  \iy  law  to  the 
nature  of  the  case." 

ClianedloT  Kent,  S  Com.  ,18,  adopts  this  mode 
of  construine  the  phrase.  Quoting  the  language 
of  Magna  Cliarta  and  referring  to  Lord  Cokeys 
comment  upon  it,  he  says:  '*^The  better  and 
larger  definition  of  due  proeeu  qf  law  is  that  it 
means  law  in  its  regidar  course  of  administra- 
tion through  courts  of  lustlce."  This  accords 
with  what  is  snid  in  Westervelt  y.  Oregg,  12  N. 
Y.,  203,  by  Denio.  p.  212:  "  The  provision 
was  designed  to  protect  the  dtizai  against  all 
mere  acts  of  power,  whether  flowing  from  the 
legislative  or  executive  branches  of  the  govern- 
ment." The  principle  and  true  meaning  of  the 
phrase  have  never  been  more  tersely  or  accu- 
rately stated  than  by  Mr.  Jiuiiee  Johnson,  iu 
BaTik  V,  Oketu,  4  Wheat.,  235-244:  "  As  to  the 
words  from  Magria  Oharta,  incorporated  into 
the  Constitution  of  Maryland,  after  volumes 
spoken  and  written  with  a  view  to  tbdr  exposi- 
tion, the  good  sense  of  mankind  bos  at  last  set- 
tled down  to  this:  that  they  were  intended  to 
secure  the  individual  from  the  arbitrary  exer- 
cise of  the  powers  of  government,  unrestrained 
by  the  estatmsbed  piinciples  of  private  right  and 
distributive  justice."  juid  the  conclusion  right- 
ly deduced  IS,  as  stated  by  Mr.  Cooley,  Const. 
Lim.,  850:  "  The  principles,  then,  upon  which 
the  process  is  based,  are  to  determine  whether 
it  is  '  due  process '  or  not,  and  not  any  consid- 
erations of  mere  form.  Administrative  and 
[SMI  i^mcdial  process  nmy  be  changed  from  time  to 
time,  but  only  with  due  rcj^rd  to  the  landmarks 
establislied  for  the  protection  of  the  citizen." 

It  is  urged  upon  us,however,  iu  argument,tliat 
the  claim  made  in  behalf  of  the  plaintifif  in  error 
is  supjiortcd  by  the  decision  vt  this  court  in 
Murray  v.  Land  di  L  Co.,  18  How.,  272  [59 
U.  S..  XV.,  872].  There,  Mr.  Justice  CmUs 
delivering  the  opinion  of  the  court,  after  show- 
ing, p.  276  [374],  that  due  process  of  law 
must  mean  something  more  than  the  actual  ex- 
isting luw  of  the  land,  for  otherwise  it  would  be 
no  I'Uiti'aiot  upon  l<^islative  power,  proceeds  as 
follows:  "  To  what  principle,  then,  are  wc  to 
ruaort  to  ascertain  whether  this  process,  enacted 
by  Congress,  is  due  process?  To  this  the  an- 
swer must  be  twofold.  We  munt  examine  ibe 
Constitution  itself  to  see  whether  this  process 
be  in  conflict  with  any  of  itspiovisions.  If  not 
found  to  be  so,  we  must  look  to  those  settled 
usages  and  modes  of  proceeding  existing  in  the 
common  and  statute  law  of  England  before  the 
emigration  of  oiur  ancestors,  and  which  are 
shown  not  to  have  been  unsuited  to  their  civil 
and  political  condition  by  having  been  acted  on 
by  them  after  the  settlement  of  this  country." 

Tbis,  it  is  ai'gued,  furnishes  an  indispensable 
test  of  what  constitutes  "  due  process  of  luw  "; 
that  any  proceeding  otherwise  authorized  by 
law,  which  is  not  thus  sanctioned  by  usage,  or 
which  supersedes  and  displaces  oneUiat  Is,  can- 
not be  regarded  as  due  process  of  law. 

But  this  inference  is  unwarranted.  The  real 
syllabus  of  tlie  pa^^age  quoted  is,  tliat  a  process 
of  law,  which  is  not  otherwise  forbidden,  must 
be  taken  to  be  due  process  of  law,  if  it  can  show 
the  sanction  of  settled  usage  both  in  England 
Mid  in  this  county;  but  it  by  no  means  follows, 
that  nothing  else  can  be  dtie  process  of  law. 

2«C 


The  point  in  the  case  cited  arose  In  reference  to 
a  summary  proceeding,  questioned  on  that  ac- 
count, as  not  due  process  of  law.  The  answer 
was:  however  exceptional  it  may  be,  as  tested 
by  definitions  and  prmciplesof  ordinary  proced- 
ure, nevertheless,  this,  m  substance,  has  been 
inunemorially  the  actual  law  of  the  land  and, 
therefore,  is  due  process  of  law.  But  to  hou  fKaai 
that  such  a  characteristic  Is  essential  to  due  proc- 
ess  of  law,  would  be  to  deny  every  quality  of 
the  law  but  its  age,  and  to  render  it  mcapable 
of  progress  or  improvement.  It  would  be  to 
stamp  upon  our  jurisprudence  Uie  uocbange- 
ableness  attributed  to  thalaws  of  the  Modes  and 
Persians. 

This  would  be  all  the  more  singular  and  sur- 
prising, in  this  quick  and  active  age,  when  we 
ronsider  ttiat,  owing  to  the  progressive  develop- 
ment of  legal  ideas  and  institutions  in  England, 
the  words  of  Magrux  Charta  stood  for  very  dif- 
ferent things  at  the  time  of  the  separation  of 
the  American  Colonies  from  what  they  repre- 
sented originally.  For  at  first  the  words,  liitt 
per  legaU  judicium  parium  bad  no  reference  to 
a  jury;  they  applied  only  to  the  pares  regnif 
who  were  the  constitutional  judges  in  the  Court 
of  Exchequer  and  coram  rege.  Bac.  Abr.  Ju- 
ries, 7th  ea.  Lond.,  n.,  Heeve,  H.  L.,  41.  And 
as  to  the  grand  jury  itself,  we  learn  of  its  con- 
stitution and  functions  from  the  Assize  of  Clar- 
endon, A.  D.  1104,  and  that  of  Northampton, 
A.  D.  1176,  Stubbs,  Charters,  143-150.  By  the 
latter  of  these,  which  was  a  republicatioa  of 
the  former,  it  was  provided,  that  "If  anyone 
is  accused  before  the  Justices  of  our  Lord,  the 
King,  of  mui-dcr  or  theft  or  robbery,  or  of  har- 
boring persons  committing  those  crimes,  or  of 
forgery  or  arson,  by  the  oath  of  twelve  knights 
of  the  hundred,  or  if  there  are  no  buiglits,  by 
the  oath  of  twelve  free  and  lawful  men,  and  by 
the  oatb  of  four  men  from  each  township  of 
the  hundred,  let  him  go  to  tlie  ordeal  of  water 
and,  if  he  fails,  let  him  lose  one  foot.  And  at 
Northampton  it  was  added,  for  greater  strict^ 
ness  of  justice  {pro  rigore  jmtitia)  that  be  shall 
lose  his  right  hand  at  the  same  time  with  his 
foot,  and  abjure  the  realm  and  exile  himself 
from  the  realm  within  forty  days.  And,  if  be 
is  acquitted  by  the  ordeal,  let  him  find  pledges 
and  remain  in  the  kingdom,  unless  he  is  accused 
of  murder  or  other  base  felony  by  the  body  of 
the  country  and  the  lawful  knigh  ts  of  the  coun- 
try; but  it  he  is  so  accused  as  aforesaid,  al- 
though he  is  acquitted  by  the  ordeal  of  water, 
nevertheless  he  must  leave  the  kingdom  iu  for- 
ty days  and  take  his  chattels  with  him,  sub- 
ject to  the  rights  of  his  lords,  and  he  must  ab- 
jure the  kingdom  at  the  mercy  of  our  Lord 
the  King."  "The  ^stem  thus  established,"  [539] 
says  ifr.i/tu^tcfi  Stephens,  1  Hist.  Cr.  L.  of  Eng., 
2o2,  "  is  simple.  The  body  of  the  country  are 
the  accusers.  Their  accusation  is  practically 
equivalent  to  a  conviction,  subject  to  the  chauce 
of  a  favorable  termination  of  Uie  ordeal  by  wa- 
tor.  If  the  ordeal  falls,  the  accused  person  loses 
his  foot  and  his  baud.  If  it  succeeds,  be  is, 
nevertheless,  to  be  banished.  Accusation,  there- 
fore, was  equivalent  to  banishment,  at  least." 
When  we  add  to  this  that  the  primitive  grand 
jury  heard  no  witnesses  in  support  of  the  truth 
of  the  charges  to  be  preferred,  but  presented 
upon  their  own  knowledge,  or  indicted  upon 
common  fame  and  general  suspicion,  we  shall 
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be  TeadT  to  acknowledge  that  it  Is  better  not  to 
go  too  w  back  into  antiquity'  for  the  best  se- 
curitiea  for  oar  "  uident  llberues."  It  Is  more 
consonant  to  the  true  philosophy  of  our  historical 
legal  institutions  to  sav  that  the  spirit  of  per- 
sonal liberty  and  Individual  right,  wiiich  tiiey 
embodied,  was  preserved  and  developed  by  a 
progressiTe  growth  and  wise  adaptation  to  new 
circumstances  and  situations  of  the  forms  and 
processes  found  fit  to  give,  from  time  to  time, 
new  enression  and  greater  effect  to  modem 
Ideas  of  self-^vemnicnt. 

This  flexibility  and  capacity  for  growth  and 
adaptation  is  the  peculiar  boast  and  excellence 
of  the  common  law.  Sir  James  Mackintosh 
ascribes  this  principle  of  development  to  Ma^fita 
Charta  itself.  To  use  his  own  language :  "  It 
was  a  peculiar  advaata.^  that  the  consequences 
of  its  principles  were,  it  we  may  so  speak,  only 
discovered  slowly  and  gradually.  It  gave  out 
on  each  occasion  only  so  much  of  the  spirit  of 
liberty  and  reformation  as  the  circumstances  of 
succeeding  generations  required  and  as  their 
character  would  safely  bear.  For  almost  five 
centuries  it  was  appeued  to  as  the  decisive  au- 
thority on  behalf  of  the  people,  though  com- 
monly so  far  only  as  the  necessities  of  each  case 
demanded."  1  Hist  of  Eng.,  221. 

The  Constitution  of  the  United  States  was  or- 
dained, it  is  true,  by  descendants  of  Engtish- 
[5311  men,  who  inherited  the  traditions  of  English 
law  and  history  ;  but  it  was  made  for  an  unde- 
fined and  expanding  future,  and  for  a  people 
^Ihered  and  to  he  gathered  from  many  Na- 
tions and  of  many  tongues.  And  while  we  take 
just  pride  in  the  principles  and  institutions  of 
the  common  law,  we  are  not  to  forget  that  in 
lands  where  other  systems  of  jurisprudence  pre- 
vail, the  ideas  and  processes  of  civil  justice  are 
also  not  unknown.  Due  process  of  taw,  in 
■pite  of  the  absolutism  of  continental  govern- 
ments, is  not  alien  to  that  Code  which  survived 
the  Boman  Einpire  as  the  foundation  of  modem 
dvlUzaUon  In  Europe,  and  which  baa  given  us 
that  fundamental  maxim  of  distributive  justice, 
8uum  eui<^  tribute.  There  Is  nothingin  Magna 
Charta,  rightly  construed  as  a  broad  charter  of 
public  right  and  law,  which  ou^ht  to  exclude 
Uie  best  ideas  of  all  systems  and  of  every  age ; 
and  as  it  was  the  characteristic  principle  of  the 
common  law  to  draw  its  inspiration  from  every 
founti^  of  justice,  we  are  not  to  assume  that 
the  aonrces  of  its  supply  have  been  exhausted. 
On  the  contrary,  we  should  expect  that  the  new 
and  various  experiences  of  our  own  situation 
and  system  will  meld  and  stiape  it  into  new  and 
not  less  useful  forms. 

The  concessions  of  Magna  Charta  were  wrung 
from  the  King  as  guaranties  against  the  oppres- 
dons  and  usurpations  of  his  prerogative,  li  did 
not  enter  into  the  minds  of  the  barons  to  pro- 
vide security  against  their  own  body  or  in  far 
vor  of  the  commons  by  limiting  the  power  of 
Parliament;  so  that  bills. of  attainder,  ex  poat 
J'aeto  laws,  laws  declaring  forfeitures  of  estates, 
and  other  arbitrary  Acts  of  legislation  which 
occur  so  frequently  in  English  history,  were 
nerer  regaidra  as  inconsistent  with  the  law  of 
the  land ;  for  notwithstanding  what  was  attrib- 
uted to  Lord  Coke  in  Behltam'$  Com,  8  Coke, 
lis,  118  a,  the  omnipotence  of  Parliament  over 
the  common  law  wasabsolute,  evenagainst  com- 
mon right  and  reason.  The  actual  and  {practical 
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security  for  English  liberty  against  legislative 
tyranny  was  the  power  of  a  free  public  oidnint 
represented  by  the  Commons. 

In  this  country  written  constitutions  were 
deemed  essential  to  protect  the  rights  and  libera 
ties  of  the  people  against  the  encroachments  of 
power  delegated  to  their  governments,  and  the 
provisions  of  Magna  Cfiarta  were  incorporated 
into  bills  of  rights.  They  were  limitations  upon  [531 
all  the  powers  of  government,  legislative  as  well 
as  executive  and  judicial. 

It  necessarily  happened,  therefore,  that  as 
these  broad  ana  general  maxims  of  liberty  and 
justice  held  in  our  system  a  different  place  and 
performed  a  different  function  from  their  por- 
tion and  office  in  English  constitutional  history 
and  law,  they  would  receive  and  justify  a  corre- 
sponding and  more  comprehenuve  interprets 
tion.  Applied  In  England  only  as  guards  against 
executive  usun>ation  and  tyranny,  here  they 
have  become  bulwarks  also  against  arbitrair 
legislation;  but,  in  that  application,  as  it  would 
be  incongruous  to  measure  and  restrict  them  by 
the  ancient  customary  English  law,  tliey  must 
be  held  to  guaranty  not  particular  forms  of  pro- 
cedure, but  the  very  substance  of  individual 
rights  to  life,  Uber^  and  property. 

Kestrsints  that  could  be  fastened  upon  execit 
tive  authority  with  precision  and  detail,  ml^it 
prove  obstructive  and  injurious  when  imposed 
on  the  just  and  necessary  discretion  of  legisla- 
tive power;  and,  while  in  every  instance,  laws, 
that  violated  express  and  specific  Injunctions 
and  prohibitions,  might,  without  embarrass- 
ment, be  judicially  declared  to  be  void,  yet.  any 
general  principle  or  maxim,  founded  on  the  es- 
sential nature  of  law,  as  a  just  and  reasonable 
expression  of  the  public  will  and  of  govern- 
ment, as  instituted  by  popular  consent  and  for 
the  general  good,  can  only  be  applied  to  cases 
commg  clearly  within  the  ecope  of  its  spirit  and 
purpose,  and  not  to  legislative  provisions  merely 
estabUshing  forms  and  modes  of  attainment. 
Such  regulations.to  adopt  a  sentence  of  6nrke% 
"May  alter  the  mode  and  application  but  have 
□0  power  over  the  substance  of  original  justice." 
Tract  on  the  Popery  Laws,  6  Burke's  Works, 
ed.  Little  &  Brown,  823. 

Such  is  the  often  repeated  doctrine  of  this 
court.  In  Munn  v.  JU..  H  U.  8.,  1I3-X84 
[XXrV.,  77-871,  the  Ohisf  JtuUee,  deyveiing 
the  opinion  of  the  court,  said :  "  A  person  has 
no  property,  no  vested  Interest,  In  any  rule  of 
the  common  law.  That  is  only  one  of  the  forms 
of  municipal  law,  and  is  no  more  sacred  than 
any  other.  Rights  of  property  which  have  been 
created  by  the  common  law  cannot  be  taken 
away  without  due  process;  but  the  law  itself,  [539 
as  a  rule  of  conduct,  may  be  changed  tX  the  wiO 
or  even  at  the  whim  of  the  Le^suiture,  unless 
prevented  by  constitutional  limitations.  Indeed, 
the  great  office  of  statutes  is  to  remedy  defects 
in  the  common  law  as  they  are  developed,  and 
to  adapt  it  to  the  changes  of  time  and  circum- 
stances." And  \nWa&ar  v.  Sauvinet,  92  U.  8., 
90  [XXin.,  678j,  the  court  said  :  "  A  trial  1^ 
jury  in  suits  at  common  law  pending  in  state 
courts  is  not.  therefore,  a  privilege  or  immunt 
ty  of  national  citizenship  which  uie  States  are 
forbidden  by  the  14th  Amendment  to  abridge. 
A  State  cannot  deprive  a  person  of  his  prop- 
er^ without  due  process  of  law ;  but  this  does 
not  necessarily  imply  that  all  trials  in  the  state 

Digitized  by  Google 


516-5^8 


SOPREHB  COUBT  OF  THE  UNITED  StATEB. 


Oct.  Tkbm, 


courts  flffecUnff  the  property  of  persons  must 
be  b;^  Jury,  "nils  requirement  of^ the  Coostitu- 
don  is  met  if  ihs  trial  is  had  according  to  tbe 
settled  course  of  judicial  proceedings.  Due 
process  of  law  is  process  according  to  the  law 
of  the  land.  This  process  in  the  States  is  regu- 
lated  by  the  law  of  tbe  8tiite." 

In  Kennard  v.  La.,  92  U.  8.,  480  [XXni., 
478],  the  question  was  whether  a  mode  of  try- 
ing the  Uue  to  an  ofHce,  In  which  was  no  pro- 
vision for  a  jury,  was  due  process  of  law.  Its 
validity  was  affirmed.  Tbe  Chief  Jiutiee,  after 
reciting  tbe  various  steps  in  the  proceeding, 
said:  "'From  this  it  appears  that  ample  provis- 
ion has  been  made  for  Uie  trial  of  the  contesta- 
tion before  a  court  of  competect  jurisdiction  ; 
for  brioeing  the  party  against  whom  the  pro- 
ceeding u  bad  before  the  court  and  notifying 
him  01  the  case  he  is  required  to  meet;  for  giv- 
ing him  an  opportunity  to  be  beard  in  his  de- 
fense; for  the  deliberation  and  judgment  of  the 
court;  for  an  appeal  from  tliis  judgment  to  the 
highest  court  of  the  State,  and  for  hearing  and 
jnd,^ent  there.  A  mere  statement  of  the  facts 
carries  with  it  a  complete  answer  to  all  tbe  con- 
•titutiooal  objections  urged  against  the  validity 
oftheAct"  And irr./iua'ef Miller, in i>at^ 
tony.N.  0.,96U.  S..  97-106  fXXIY.,  616-6201, 
after  showing  the  difficulty  if  not  the  imposu- 
bllily  of  framing  a  definition  of  this  constitu- 
[534]  tio°>^l  phrase,  which  should  be  "at  once  per- 
spicuous, comprehensive  and  satisfactory,"  and 
thence  deducing  the  wisdom  "in  the  ascertain- 
ing of  tbe  intent  and  aralioition  of  loch  an  im- 
portant phrase  in  the  federal  Constitution,  by 
the  gradual  process  of  judicial  inclusion  and  ex- 
dusion,  as  the  cases  presented  for  decision  shall 
require,"  says,  however,  that  "it  is  not  possible 
to  nold  that  a  i)arty  has,  without  due  process  of 
law,  been  deprived  of  his  property,  when,  as  re- 
gards the  issues  a£fecting  it,  ne  has  by  the  laws 
of  tbe  State  a  fair  trial  in  a  court  of  justice,  ac- 
coidiDg  to  the  modes  of  proceeding  applicable 
to  BucE  a  case."  See.  also.  Mo.  t.  Lnoit,  101 
U.  8^  28-81  [XXV„  989-992]  ;  Es:  parte  WaU, 
107U.  8.,  288-290  [XXVII.,  552-672]. 

We  are  to  construe  this  phrase  in  the  14th 
Amendment  by  the  usu*  loqtiisndiot  the  Consti- 
tution itself.  The  some  words  are  contained  in 
the  6th  Amendment.  That  article  makes  spe- 
clflc  and  express  provision  for  perpetuating  me 
Institution  of  the  grand  jury.so  far  as  relates  to 
prosecutions,  for  the  more  aggravated  crimes 
under  tbe  laws  of  tbe  Unit^  States.  It  de- 
clares that  "No  person  shall  be  held  to  answer 
for  a  capital  or  otherwise  infamous  crime,  un- 
less on  a  preseutment  or  indictment  of  a  grand 
^try,  except  in  cases  arising  in  tbe  land  or  naval 
torces,or  in  the  militia  when  in  actual  service  in 
time  of  war  or  public  danger;  nor  shall  any  per- 
son be  subject  for  the  same  offense  to  be  twice 
put  In  jeopardy  of  life  or  limb;  nor  shall  he  be 
compelled  in  any  criminal  case  to  be  a  witness 
•gainst  himself.  It  then  immediately  adds : 
*'  nor  be  deprived  of  life,  liberty  or  property, 
without  due  process  of  law,"  According  to  a 
xeco^izcd  canon  of  interpretation,  especially 
apphcable  to  formal  and  aolonn  instruments  of 
oonstitutional  law, we  are  forbidden  to  aaaume, 
vrUhout  clear  reason  to  the  contrary,  that  any 
part  of  this  most  important  Amendment  is  su- 
perfluous. The  natural  and  obvioua  inference 
11,  that  In  the  aense  of  the  Ccaistitution,  "due 


process  of  law  "  was  not  meant  or  Intended  to 
include,  ex  vi  termini,  the  institution  and  pro- 
cedure of  a  grand  jury  in  any  case.  The  con- 
clusion is  equally  irresistible,  that  when  the 
some  phrase  was  employed  In  the  14th  Amend- 
ment to  restrain  the  action  of  the  States,  it  was 
used  in  tbe  same  sense  and  with  no  greater  ex- 
tent; and  that  if  in  the  adoption  of  that  Amend- 
ment it  had  been  part  of  its  purpose  to  perpetu- 
ate the  institution  of  tbe  grand  jury  In  all  the 
States,  It  would  have  embodied,  as  did  the  6th 
Amendment,  express  declarations  to  that  effect. 
Due  process  of  law  in  the  latter  refers  to  that 
law  01  the  Iand,which  derives  its  authority  from 
the  legislative  powers  conferred  upon  Congress 
br  the  Constitution  of  the  United  States,  exer- 
cised within  tbe  limits  therein  prescribed,  and 
interpreted  according  to  tbe  principles  of  the 
common  law.  In  ue  14th  Amendment,  by 
parity  of  reason,it  refers  to  that  law  of  tbe  land 
in  each  State,  which  derives  its  authority  from 
the  inherent  and  reserved  powers  of  the  State, 
exerted  within  tbe  limits  of  those  fundamental 
principles  of  liberty  and  justice  which  lie  at 
tbe  base  of  all  our  civil  and  political  institu- 
tions,aad  the  greatest  security  for  which  resides 
in  the  right  of  the  people  to  make  their  own 
laws,  and  alter  them  at  their  pleasure.  "The 
14th  Amendment,"  as  was  said  by  Mr.  Juttiee 
Bradley  in  Mo.  v.  Lewis  [auprd\,  "does  not  pro- 
fess to  secure  to  all  persons  in  uie  United  Statea 
the  benefit  of  the  same  laws  and  the  same  rem- 
edies. Great  diversities  in  tiiese  respects  may 
exist  in  two  States  separated  onlr  by  an  imagi- 
nary line.  On  one  nde  of  this  line  there  may 
be  a  right  of  trial  by  jury,  and  on  the  other  side 
no  such  right  Each  State  prescribes  its  own 
modes  of  judicial  proceeding," 

But  it  is  not  to  be  supposed  that  these  legis- 
lative powers  are  absolute  and  deBpotic,and  that 
the  Amendment  prescribing  due  process  of  law 
is  too  vague  and  indefinite  to  operate  as  a  prac- 
tical restraint  It  ia  not  every  Act,  legislative 
in  form,  that  is  law.  Law  is  something  more 
than  mere  will  exerted  as  an  act  of  power.  It 
must  be  not  a  special  rule  for  a  particular 
person  or  aparticular  case,  but,  in  tbe  language 
of  Kr.  Webster.in  bis  familiar  definition,  "The 

Seneral  law,  a  btw  which  hears  before  It  con- 
emns,  which  proceeds  upon  inqulnr,  and  ren- 
ders judgment  only  after  trial,"  so  "that  every 
citizen  shall  hold  his  life,  liberty,  property  and  CSSfl 
immunities  under  the  protection  of  the  general 
rules  wbichgovem  society. "and  thus  excluding, 
as  not  due  process  of  law.  Acts  of  attainder.  Bills 
of  pains  and  penalties.  Acts  of  confiscation,  Acta 
reversing  judgments  and  Acts  directly  transfer- 
ring oneman's  estate  to  another  .legislative  judg- 
ments and  decrees,  and  otho*  simllu:  special, 
partial  and  arbitruy  exertiona  of  power  under 
the  forms  of  legislation,  Arbitranr  power,  en- 
forcing its  edicts  to  the  injury  of  the  persons 
and  property  of  its  subjects.  Is  not  law,  wheth- 
er manifesto  as  tbe  decree  of  a  personal  mon- 
arch or  of  an  Impersonal  multitude.  And  the 
limitations  impowd  by  our  constitutional  law 
upon  the  action  of  the  ^vemments,  both 
state  and  national,  are  essential  to  the  preserva- 
tion of  public  ana  private  rights,  notvnthstand- 
ing  the  representative  character  of  our  political 
institutions.  The  enforcement  of  these  limita- 
tions by  jtidicial  process  is  the  device  of  self- 
governing  ccanmunities  to  protect  the  rights  ot 
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tndlviduals  and  minorities,  as  well  u;aliist  the 
power  ot  numbers,  as  ag^nst  the  Tioleoce  of 
public  agents  transcending  the  limits  of  lawful 
antlkori^,  even  when  actmg  in  the  name  and 
wleldiiig  the  force  of  the  ntTemment. 

The  Suneme  Court  of  Hlsdsslppi,  In  a  well 
onuidered  case,  Browny.  Ci»nrt.,60Miss.,468, 
speaUng  of  the  meaning  of  the  phrase  "due 

Sroceasof  law,"  says:  "The  principle  does  not 
emand  that  the  laws  existing  at  any  point  of 
time  shall  be  Irrepealable,  or  that  any  forms  of 
remedies  shall  necessarily  continue.  It  refers 
to  (%rtain  fundamental  ngbts  which  that  sp- 
tem  of  Jurisprudence,  of  which  ourslsadenv- 
^ve,  has  always  recognized.  If  any  of  these 
■re  disregarded  in  the  proceedings  by  which  a 
person  is  condemned  to  the  loss  of  life,  libor^ 
or  property,  then  the  depiiTation  has  not  been 
)jj  •  due  process  of  law.  ' 

"It  must  be  conceded,"  said  this  court,  speak- 
Ing  by  Mr.  Juxtiee  Miller,  Id  Loan  Aato.  v.  7b- 
20  Wall.,  665-662  [87  U.  8.,  XXn.,  455- 
461],  "  that  there  are  sudi  rights  in  every  free 
government  beyond  the  control  (tf  the  State.  A 
[SST]  government  which  recognized  no  such  rights, 
which  h^d  the  lives,  the  liber^  and  the  prop- 
erty of  its  citizens  subject  at  all  times  to  the  ab- 
solute disposition  and  unlimited  control  of  even 
the  most  democratic  depository  of  power,  is 
after  all  but  a  despotism .  It  is  true  it  U  a  despot- 
Ism  of  the  many,  of  the  majoi-ity,  if  you  choose  i 
to  call  it  so,  but  It  is,  nevertheless,  a  despotism. 
It  may  be  doubted,  if  a  man  Is  to  bold  all  that ! 
he  is  accustomed  to  call  his  own,  all  in  which 
he  has  placed  his  happiness  and  the  security  of 
which  is  essential  to  that  Iiappiness,  under  the 
unlimited  dominion  of  others,  whether  it  is  not 
wiser  that  this  power  should  be  exercised  by  one 
man  than  by  many." 
It  follows  that  any  legal  proceeding  enforced 
public  authority,  wliethersaoctioncd  by  age 
aiMi  custom,  or  newly  devised  in  the  discretion 
of  the  legislative  power,  in  furtherance  of  the 
general  public  good,  which  regards  and  pre- 
serves these  principles  of  lil>ei'ty  and  justice, 
must  be  held  to  l>e  due  process  of  law. 

The  Constitution  of  Connecticut,  adopted 
in  1818  aod  in  force  when  the  14th  Amendment 
took  elfcct,  requires  an  indictment  or  present- 
ment of  a  grand  jury  only  in  cases  where  the 
punishment  of  the  crime  charged  is  death  or 
Imprisonment  for  life,  and  yet  it  also  declares 
that  DO  person  shall  "he  deprived  of  life,  liber- 
}j  or  property  but  by  due  course  of  law."  It 
ialla  short,  werefore,  of  that  measure  of  pro- 
tection which  it  Is  claimed  is  guarantied  by 
MoffTta  C/iarta  to  the  right  of  personal  liberty: 
notwithstanding  wliich  it  is  no  doubt  justly  said 
in  Swift's  Digcst.lT,  that  "This  sacred  and  In- 
estimable right,  without  which  all  others  are  of 
little  value,  is  enjoyed  by  the  people  of  this 
State  in  as  full  extent  as  in  any  country  on  the 
globe,  and  In  as  high  a  degree  as  is  consistent 
with  the  nature  oi  dvil  government  No  In- 
dividual or  body  of  men  has  a  disoetionary  or 
arbitrary  power  to  commit  any  person  to  prison ; 
no  man  can  be  restrained  of  nis  liberty,  be  pre- 
vented from  removing  himself  from  place  to 
place  as  he  chooses,  be  compelled  to  go  to  a 
place  contrary  to  his  inclination,  or  be  in  any 
way  imprisoned  or  confined,  unless  by  virtue  of 
the  ezpresa  laws  of  the  land." 
t638]  Tried  by  then  principle^  we  axe  unable  to 
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say  that  the  substitution  lor  a  presentment  or 
indictment  by  a  grand  jury  of  the  proceeding 
by  information,  after  examination  and  commit- 
ment by  a  magistrate,  certifying  to  the  prob- 
able guut  of  the  defendant,  wim  the  ri^t  on 
his  part  to  the  aid  Of  counsel,  and  to  thecroa** 
examination  of  the  witnesses  produced  for  the 
prosecution,  is  not  due  process  of  law.  It  is,  •» 
we  have  seen,  an  ancient  proceeding  at  common 
law,  which  might  include  every  case  of  an  of* 
fense  of  less  graide  than  a  felony,  except  mispris- 
ion of  treason;  and  in  every  circumstance  of  ita 
administration,  as  authorized  by  the  Statute  ot 
Oalifbmia,  it  carefully  conddera  and  guards  the 
substontiu  interest  of  the  prisoner.  It  Ismere- 
ty  a  preliminary  proceeding,  and  can  result  in 
no  final  judgment,  except  as  the  consequence  of 
a  regular  judicial  trial,  conducted  precisely  aa 
Id  cases  of  indictments. 

In  reference  to  this  mode  of  proceeding  at  the 
common  law,  and  which  he  says  "is  as  ancient 
as  tlie  common  law  itself,"  Blackstone  adds,  4 
Com.,806:  "  And  as  to  those  offenses  in  which 
informations  were  aUowed  as  well  as  indict- 
ments, so  long  as  they  were  confined  to  this  high 
and  respectalHe  jurisdiction,  and  were  carried 
on  in  a  le^  and  regular  course  in  His  Majesty's 
Court  of  King's  Bench,  the  subject  had  no  rea- 
son to  complaiD.  The  same  notice  was  given, 
the  same  process  was  issued,  the  same  pleas  were 
aUowed,  the  same  trial  by  Jury  was  had,  the 
same  ludgment  was  given  1^  the  same  judges, 
as  if  me  prosecution  nad  originally  been  by  in- 
dictment," 

Fbr  theae  rea$tm*,fin(Utig  no  trror  therein,  a« 
judgment  of  Vie  Supreau  Gwrf  ^  Galifomia  it 

True  copy.  Test:  __ 
James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  & 

Mr.  Jvetiee  Harlan,  dissenting: 
The  plaintiff  in  error,  Joseph  Hurtado,  now 
under  sentence  of  death  pronounced  in  one  of 
the  comts  of  California,  brings  this  writ  of  error 
upon  the  ground  that  the  proceedings  against 
him  are  in  violation  of  the  Constitution  of  the 
United  States.  The  crime  charged,  and  of  which 
he  was  found  guil^.  Is  murder.  The  prosecu- 
tion against  hfm  is  not  based  upon  any  present- 
ment or  indictment  of  a  grand  jury,  but  upon 
an  information  filed  hy  me  dlsliict  attorney  of  [530] 
the  county  in  which  the  crime  was  alleged  to 
have  been  committed.  His  contention  la  that 
an  information  for  a  capital  offense  is  forbidden 
by  that  clause  of  the  14th  Amendment  of  the 
Cfonstitution  of  the  United  States  which  declare* 
that  no  State  shall  "deprive  any  person  of  life, 
liberty.or  property  without  due  process  of  law." 
As  I  cannot  i^ree  that  Uic  State  may,  consist- 
entiy  with  due  process  of  law,  require  a  person 
to  answer  for  a  capital  offense,  except  upon  the 
I  presentment  or  indictment  of  a  grand  jury,  and 
as  human  life  is  involved  in  the  judgment  ren- 
dered hen,  I  do  not  fed  at  liberty  to  withhold 
a  statement  of  the  reasons  for  my  dissent  from 
the  opinion  of  the  court. 

The  phrase  "due  process  of  law"  Is  not  new 
In  the  constitutional  history  of  this  country  or 
of  England.  It  antedates  the  establishment  of 
our  institutions.  Those  who  had  been  driven 
from  the  mother  country  by  oppression  and 
persecution  brought  with  them  as  their  inherit- 
ance, which  no  government  could  rightfully 
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impair  or  destroy,  certain  ruaranlies  of  the 
rights  of  life  and  iiberty  and  property,  which 
had  lone  been  deemed  fundaiaen^  in  Anglo- 
Saxon  lostiui  lions.  In  the  Congress  of  the 
Colonics  beld  In  New  York  in  17^,  it  was  de- 
clan-d  that  the  Colonics  were  entitled  to  all  the 
essential  rights,  liberties,  privlleees  and  im- 
munities, confirmed  by  Magna  CJiarta  to  the 
subjects  of  Qrcat  Britain.  Hutch.  Hist.  Alass. 
Bay,  Appendix  F.  "It  was  under  the  consdous- 
fless,"  says  Story,  "of  the  full  jmssesslon  of 
the  rights,  liberties  and  immunities  of  British 
subjects,  that  the  colonists  in  slmost  all  the 
early  legislation  of  their  respective  assemblies 
insisted  upon  a  declaratory  Act,  acknowledging 
and  couflrming  tliem."  1  Story,  Const.,  sec. 
166.  In  his  speech  in  the  House  of  Lords,  on 
the  doctrine  of  taxation  without  reiffeaentation, 
Lord  Chatham  muntained  that  the  inhaUtants 
of  Uie  Colonies  were  entitled  to  ^  the  rights 
and  the  peculiar  priTUegesofEhglishmen;  that 
they  were  equally  bound  by  uie  laws,  and 
eciually  entitled  to  participate  in  the  Constitu- 
tion of  Eoj'land.  On  the  I4th  of  October, 
1774,  the  delegates  from  the  several  Colonies 
and  PlaotaUous,  in  Congress  assembled,  made 
a  formal  declaration  of  the  lighta  to  which  their 
C640}  people  were  entitled,  by  the  immutable  laws  of 
nature,  ibe  principles  of  the  English  Coustltu* 
tion,  and  the  several  charts  or  compacts  under 
which  the  Colonial  Governments  were  organ- 
ized. Among  other  things  they  declared  that 
their  ancestors  who  flrst  eettled  the  Colonies 
were,  at  the timeoftlieir  immigration, "entitled 
to  all  the  rights,  liberties  and  immtuitles  of  free 
and  n^uralbom  subjects  within  the  realm  of 
England;"  that  "By  such  immi"ration  they  by 
no  means  forfeited,  surrendered  or  lost  any  of 
those  rights,  but  that  they  were  and  their  de- 
scendants now  are  entitled  to  the  exercise  and 
enjoyment  of  all  such  of  them  as  their  local 
and  other  circumstances  entitle  them  to  exercise 
and  enjoy;"  and  that  "The  respective  colonists 
are  entitled  to  the  common  law  of  England, 
and  more  especially  to  the  great  and  inestimable 
privilege  of  being  tried  by  their  peers  of  the 
vicinage,  according  to  the  course  ox  that  law." 
1  Joum.  Cong.,  27-29. 

Th^  declarations  were  subsequently  empha- 
sized in  the  most  imposing  manner,  when  the 
doctrines  of  the  common  law  respecting  the 
protection  of  the  people  in  their  Uvea,  liberties 
and  property  were  incorporated  Into  tiie  earlier 
constitutions  of  the  original  Slates.  Massa- 
chusetts, in  its  Constitution  of  1780,  and  New 
Hampshire  in  1784,  declared  in  the  same  lan- 
guage that  "No  subject  shall  be  arrested,  im- 
prisoned, despoiled  or  deprived  of  his  proper- 
ty, immunities  or  privileges,  put  out  of  uie  pro- 
tection of  the  law,exiled  or  deprived  of  hislife, 
'liberty  or  estate,  but  by  the  judgment  of  his 
peers  or  the  law  of  the  land;  Maryland  and 
North  Carolina  in  1776  and  South  Carolina  in 
1778,  that  "No  freeman  of  this  State  be  taken 
or  imprisoned,  or  disseised  of  his  freehold,  lib- 
erties or  privileges,  outlawed,  exiled  or  in  any 
manner  destroyed  or  deprived  of  his  life,  liberty 
■or  property,  out  by  the  judgment  of  hJs 
peers  or  Uie  law  of  the  land:  Virginia  in  1776, 
that  "no  man  be  deprived  of  his  liberty  except 
by  the  law  of  the  land  or  the  judgment  of  his 
peers;"  and  Delaware,  in  1703,  that  no  person 
"shall  be  deprived  of  life,  Uboty  or  property, 
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unless  by  the  judgment  of  his  peers  or  the  Is« 
of  the  land."  In  Uie  Ordinance  of  1769  lor  tba 
government  of  the  Koithwestem  Territory,  ft 
was  made  one  of  the  articles  of  compact  be- 
tween the  original  States  and  the  people  and 
States  to  be  formed  out  of  that  Territory  "to 
remain  forever  unalterable  unless  by  common 
consent,"  that  "  No  man  shall  be  deprived  of 
his  life,  liberty  or  property,  but  by  the  Judg- 
ment of  his  peers  or  the  law  of  the  land;"  These 
fundamental  doctrines  were  subsequently  in- 
corporated into  the  Constitution  of  the  United 
States.  The  people  were  not  content  with  the 
provision  in  section  2  of  articles,  that  "the  trial 
of  all  crimes,  except  in  cases  of  impeachment, 
shall  be  by  jury."  They  desired  a  fuller  and 
broader  enunciation  of  the  fundamental  prin- 
ciples of  freedom,  and  therefore  denumdedthat 
the  guaranties  of  the  rights  of  life,  liberty 
and  property,  which  experience  had  proved  to 
he  essential  to  the  safety  and  secunty  of  the 
people,  should  be  placed  beyond  all  danger  of 
impairment  or  destruction  by  the  GenersI  Gov- 
ernment through  legislation  by  Congress.  They 
perceived  no  reason  why,  in  respect  of  those 
rights,  the  same  limitations  should  not  be  im* 
posed  upon  the  Gener^  Ooverament  that  had 
been  imposed  upon  the  States  by  their  own 
Constituuons.  Hence  the  prompt  adoption  of 
the  original  Amendments;  by  the  &th  of  which 
it  is,  among  other  things,  provided  that  "No 
person  sh^  be  deprivedof  life,  liberty  or  prop- 
erty, without  due  process  of  law."  This  lan- 
guage is  similar  to  that  of  the  clause  of  the  14Uk 
Amendment  now  under  examination.  That 
similarity  was  not  accidental,  butevinccsapur> 
pose  to  impose  upon  the  States  the  same  restric- 
tions, in  respect  of  proceedings  involving  life, 
liberty  and  propeily,  which  had  been  impoied 
upon  the  General  Government. 

"Due  process  of  law,"  within  the  meaning 
of  the  National  Constitution,  does  not  import 
one  thing  with  reference  to  the  powers  of  the 
States,  and  another  with  reference  to  the  powers 
of  the  General  Government.  If  particular  pnn 
ccediogs  conducted  under  the  autbori^  of  the 
Gener^  Qovemment,and  involving  life,are  pro- 
hibited, because  not  constituting  that  due  proc- 
ess of  law  required  by  the  6th  Amendment  of 
the  Constitution  of  the  United  States,  similar 
proceedings,  conducted  under  the  authority  of 
a  State,  must  be  deemed  illegal  as  not  being 
due  process  of  law  within  the  meaning  of  the 
14th  Amendment.  What,  then,  is  the  meaning 
of  the  words  "due  {oooess  of  law"  In  the  latter 
Amendment? 

In  seeldng  that  meaning  we  are,  fortunately, 
not  left  wiUiout  authoritative  directions  as  to 
the  source,  andtheonly  source,  from  which  the 
necessary  infonnation  Is  to  he  obtained.  In 
Murray  v.  Landds  I,  Co.,  18  How.,  378,  276, 
277  [69  U.  S.,  XV.,  873, 8741,  it  was  said:  "  Tb« 
Constitution  contains  no  description  of  those 
processes  which  it  was  intended  to  allow  or  for> 
bid.  It  does  not  even  declare  what  principle 
are  to  be  applied  to  ascertain  whether  it  be  due 

f)rocess.  It  is  manifest  that  it  was  not  left  to  the 
egislative  power  to  enact  any  process  which 
might  be  devised.  The  article  isa  restraint  on 
the  legidative  as  well  as  on  the  executive  and 
ludicCu  powers  of  the  government,  and  cannot 
be  so  construed  as  to  leave  Congress  free  to 
make  ai^  proceaa  'due  xoocea  w  l»w'  hy  ita 
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i&era  wfll.  To  irhat  principles  are  we  to  raort 
to  ascertain  whether  this  pnxxss  enacted  by 
Congress  is  doe  process?  To  this  the  answer 
must  he  twofold.  We  must  ezanlQe  the  CTon- 
stitution  Itself  to  see  whether  tills  process  be  in 
conflict  with  any  of  its  proTisions.  If  not 
found  to  l>e  so,  we  must  took  to  those  settled 
utaget  and  n^es  of  proceeding  eeittiim  in  the 
and  tkUute  law  Mh^fiaind  btfore  th« 
■emigrationvfour  aneetlort,  andwhiehanihovm 
not  to  hate  been  ttnauited  to  their  civil  andpolit- 
ieai  condition  by  hating  hetn  acted  on  by  them 
^tfter  the  settlement  of  tnie  country." 

Magna  Charta,  upon  which  rested  the  rights, 
liberties  and  immunities  of  our  ancestors,  was 
•called,  said  Coke.  "  the  Charter  of  the  Liberdes 
<tf  the  Kingdom,  upon  great  reason,  because 
Uberotfaeit,  it  makes  the  people  free."  Hallam 
'Characterizes  the  signing  of  it  as  the  most  im- 
portant event  in  English  history,  and  declares 
that  the  instrument  is  still  the  keystone  of 
English  liberty.  "  To  have  produced  It,"  said 
Mackintosh,  "  to  have  preserved  it,  to  have 
matured  it,  constitute  the  Immortal  claim  of 
Englanduponthe  esteem  of  mankind."  By  that 
Ins&ument  the  EiDg.representing  the  sovereign- 
ty of  the  Nation,  declared  that  "  No  freeman 
Boall  be  taken,  or  imprisoned,  or  be  disseised 
of  his  freehold,  or  liberties,  or  free  customs,  or 
be  outlawed,  or  exiled,  or  any  otherwise  de- 
stroved;  nor  will  we  (not)  pass  upon  him,  nor 
condemn  him,  but  by  lawful  judgment  of  his 
peers  or  by  the  law  of  the  land." 
[548]  "  words  *  due  imtoccss  of  law '  were  un- 
doubtedly intended,"  said  this  court,  In  Murray 
T.  Land  a  I.  Co.,  "  to  convey  the  same  meaning 
as  the  words  *  by  the  law  of  the  land  *  in  Magna 
CJtarta."  That  the  one  is  the  equivalent  of  the 
other  was  recognized  in  Sfavid^nv.  iV.  0.,  96 
U.  S.,  97  [XXrV.,  616].  See,  also,  2  Kent,  18; 
3  Storf,  Const.,  section  1789;  Cooley,  Const., 
Lim.,  858;  Pomeroy,  Const.  Law,  section  345; 
Greene  y.  Brigg*,  1  Curt  (C.  C),  835.  Whether 
the  phrase  in  our  American  Constitutions,  Nap 
tional  or  State,  be  "  law  of  the  land  "  or  "  due 
process  of  law,"  it  means  in  every  case  the 
same  thing.    Cooley,  Const.  Llm.,  £^3. 

Declining  to  follow  counsel  in  their  search 
for  precedeota  in  England  in  support  or  in  refu- 
tation of  the  proposition  that  the  common  law 
permitted  informations  in  certain  classes  of  pub- 
Uc  offenses,  and  conceding  that  in  some  cases, 
euch  as  Prynn's  Case,  6  Mod.,  469,  which  was 
an  information  for  a  riot,  tried  before  Chief 
Justice  Holt,  the  requirement  of  due  process  of 
law  was  met  by  that  mode  of  procedure,  let  us' 
Inquire  (and  no  other  inquiry  is  at  all  periinenti 
whether  according  to  the  settled  usages  and 
modes  of  proceeding  to  which,  this  court  has 
said,  reference  must  De  had,  an  mformation  for 
a  capitid  offense  was,  prior  to  the  adoption  of 
our  Constitution,  reguded  as  dne  process  of 
law. 

Erskine,  in  his  speech,  delivered  in  1784,  In 
defense  of  the  Dean  of  St.  Asaph,  said,  in  the 
presence  of  the  Judges  of  the  King's  Bench: 
"If  a  man  were  to  commit  a  capital  offense 
in  the  face  of  all  the  Judges  of  England,  their 
united  authority  oould  not  put  him  upon  his 
'trial;  they  could  file  no  complaint  against  him, 
even  upon  the  records  of  the  supreme  criminal 
court,  but  could  only  commit  him  for  .lafe  cus- 
tody, which  is  equally  competent  to  every  com- 
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moD  justice  of  the  peace.  The  nund  jury  aloDe 
could  arraign  him,  and  in  their  discretion  might 
likewise  finally  discharge  him,  by  throwing  out 
the  bill,  with  the  names  of  all  Your  Lordships 
as  witnesses  on  the  back  of  it.  If  it  be  said 
that  this  exclusive  power  of  ihegrand  jury  does 
Dot  extend  to  lesser  misdemeanors,  which  may 
be  prosecuted  by  iiiformutiou,  I  answer,  that 
for  that  reason  it  becomes  doubly  nccessarv  to 

{>reserve  the  power  of  the  otiier  jury  which  Is  [544] 
eft."  That  this  defender  of  popular  rights 
against  official  oppression  was  not  in  error  when 
saying  that  no  person  could  be  arraigned  for  a 
capital  offense  except  upon  the  prescutnieut  or 
ioaictment  of  a  grand  jury,  is  shown  upon  al- 
most every  page  of  the  commcni  law. 

Blackstone  says:  "  But  to  find  a  bill  there 
must  be  at  least  twelve  of  the  jury  agree;  for, 
so  lender  is  the  law  of  England  of  the  lives  of 
the  subjects.that  no  man  can  be  convicted  at  the 
suit  of  the  King,  of  any  capital  offense,  unless 
by  an  unanimous  voice  of  twenty-four  of  his 
equals  and  neighbors;  that  is,  by  twelve  at  least 
01  the  grand  luiy,  in  the  first  place,  assenting 
to  the  accusation,  and  afterwards  by  the  whole 
petit  jury,  of  twelve  more,  finding  him  guilty 
upon  his  trial."  4  Bl.  Com.,  806.  The  same 
author,  after  referring  to  prosecutions  by  in- 
formation, describing  their  different  kinds  and 
stating  that  the  mode  of  prosecution  by  Infor- 
matior.  (or  suggestion)  filed  on  record  by  the 
King's  Attomey-Qeneral,  or  by  bis  coroner  or 
master  at  the  crown  office  in  the  Court  of  King's 
Bench,  was  as  ancient  as  the  common  law  UseU, 
proceeds:  "  But  these  Informations  (of  every 
tdnd)  are  confined  by  the  constftational  law  to 
mere  misdemeanors  only;  for  wherever  any 
capital  offense  is  charged,  the  same  law  requires 
that  the  accusation  be  warranted  by  the  oath  of 
twelve  men,  before  the  party  shall  be  put  to  an- 
swer it."  4  BI.  Com.,  809-10.  Agam;  in  his 
discussion  of  the  trial  by  jury,  Blackstone,  after 
observing  that  the  English  law  has  "wisely 
placed  WIS  strong  and  twofold  barrier,  of  a  pre- 
sentment and  a  trial  br  jury,  between  the  lib- 
erties of  the  people  ana  tibe  prerogative  of  the 
Crown,"  says:  "The  founders  of  the  English 
law  have,  with  excellent  forecast,  contrived  that 
no  man  shall  be  called  to  ans^ver  the  King  for 
any  cspitel  crime,  unless  upon  the  peremptory 
accusation  of  twelve  or  more  of  his  fellow  sufr 
jects,  the  grand  iuiy;  and  that  the  truth  of  any 
accusation,  whether  preferred  in  the  shape  of  ao 
indictment,  information  or  appeal,  should  after- 
wards be  confirmed  by  the  unanimous  suffrage 
of  twelve  of  bis  equals  and  neighbors,  indif- 
ferently chosen  and  superior  to  all  suspicion. 
So  that  the  liberties  of  England  cannot  but  sub- 
sist so  long  as  this  palladium  remains  sacred  and  [54s] 
inviolate,  not  only  from  all  open  attacks  (which 
none  will  be  so  hardy  as  to  make)  but  also  from 
all  secret  machinations  which  may  sap  and  un- 
dermine it,  by  iiiiroduclng  new  and  arbitrary 
methods  of  trial,  by  justices  of  the  peace,  cooi- 
missioners  of  the  revenue,  and  courts  of  con- 
science. And  however  conti«nt'tfn<  these  may  ap- 
pear at  first  (as  doubtless  all  arbitrary  powers, 
well  executed,  are  the  most  convenient),  yet  let 
it  be  again  remembered  that  delays  and  Hide 
Inconveniences  in  the  forms  of  justice,  are  the 
price  that  all  free  Nations  must  pay  for  their 
liberty  in  more  substantial  matters;  that  these 
inrmos  upon  Oie  sacred  bulwark  <tf  the  Nation 
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■refandamentally  oppodte  to  the  spirit  of  our 
ConstitutiOD;ancrtbat,  though  bogUD  In  trifles, 
the  precedent  may  graaually  increase  and  spread 
to  the  utter  disuse  of  jurors  in  questions  of  the 
mostmomentoua concern."  4B1.  Com.,  849-50. 

Hawkins,  in  his  Pleas  of  the  Crown,  bk.  8, 
ch.  26,  after  saying  that  it  is  every  day  practice 
to  proceed  by  information  in  certain  cases,  says: 
"  But  I  do  not  find  it  anywhere  bolden  that  such 
■n  information  will  He  for  any  capital  crime,  or 
for  misprision  of  treason."  In  Wooddeson's 
Lectures  on  the  Laws  of  England  (Led.  88),  it 
is  snid  that  "informations  cannot  be  brought  in 
capital  cases,  nor  for  misprision  of  treason." 
Bacon,  in  his  Abridgment,  lays  it  down:  "  But 
though,  as  my  Lord  Hale  observes,  in  aU  crim- 
inal causes  the  most  regular  and  safe  way,  and 
most  consonant  to  the  Statute  of  Magna  GiiarUi, 
etc.,  is  by  presentment  or  indictment  of  twelve 
sworn  men,  yet  he  admits  that,  for  crimes  t'n- 
ftrior  to  capital  ones,  the  proceedings  may  he  by 
Information."  Title,  Information  A.  See,  also, 
2  Hal.  Hist,  P.  C,  ch.  201;  Jacobs,  L.  Die,  ti- 
tle, Information;4Broom,Com.  Laws  England, 
896;  StoiT,  Const.,  sec.  1784. 

I  omit  further  citations  of  authorities,  which 
are  numopous,  to  prove  that,  accwding  to  the 
■ettled  usages  and  modes  of  proceeding  existing 
under  the  common  and  statute  law  of  England 
ftt  the  settlement  of  this  country,  information  in 
capital  cases  was  not  consistent  with  the  "  law 
of  the  land,"  or  with  "due  process  of  law." 
Such  was  the  understanding  of  the  patriotic 
.  men  who  established  free  institutions  upon  this 
LS40J  continent.  Almost  the  identical  words  of  Mag- 
na Charta  were  incorporated  into  most  of  the 
State  Constitutions  bofore  the  adoption  of  oar 
National  Constitution.  When  tbey  declared,  in 
substance,  that  no  person  should  t>e  deprived  of 
life,  liberty  or  property,  except  by  the  judg- 
ment of  his  peers  or  the  law  of  Uie  land,  tbey  in- 
tended to  assert  his  right  to  the  same  guaranties 
that  were  given  in  the  mother  country  by  the 
great  charter  and  the  laws  paraed  in  furtherance 
of  its  fundamental  principles. 


State  can  violate  consistently  with  that  due  proc- 
ess of  law  required  by  the  I4tb  Amendment  in 
proceedings  involving  life,  liberty  or  property, 
borne  of  these  principles  are  enumerated  m  the 
opinion  of  the  court.  But,  for  reasons  which 
do  not  impress  my  mind  as  satisfactory,  they 
exclude  from  that  enumeration  the  exemption 
from  prosecution,  by  information,  for  a  public 
offense  involving  life.  By  what  authority  is 
that  exclusion  made?  Is  it  justified  by  theeet- 
Ued  usages  and  modes  of  procedure,  existing  un- 
der the  common  and  statute  law  of  England  at 
the  emigration  of  our  ancestors  or  at  the  foun- 
dation of  our  government?  Does  not  the  fact 
that  the  people  of  the  ori^naT  States  required 
an  amendment  of  tbe  National  Constitution,  se- 
curing exemption  from  prosecution,  for  a  cap- 
ital offense,  except  upon  the  indictment  or  pre- 
sentment of  a  grand  jury,  prove  that,  in  their 
judgment,  such  an  exemirtion  was  essential  to 
protection  against  accusation  and  unfounded 
prosecution  and,  therefore,  was  a  fundamental 
principle  in  liberty  and  justice?  By  thesidcof 
that  exemption,  in  the  same  Amendment,  is  the 
declaration  that  no  person  shall  be  put  twice  in 
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jeopardy  for  the  same  offense  nor  compelled  to 
criminate  himself;  nor  iliall  private  property  be 
taken  for  publicuse  without  Just  compensation. 
Are  not  these  principles  ftmdamentai  in  eveiy 
free  government  established  to  maintain  liber^ 
and  justice?  If  It  be  supposed  that  Immuni^ 
from  prosecution  for  a  capital  offense,  except 
upon  me  presentment  or  Indictment  of  a  grand 
jury,  was  regai'ded  at  the  common  law  any  leas 
secured  by  the  law  of  the  land,  or  any  less  val-  CS- 
uabie.  or  any  less  essential  to  due  {ffocess  of  law, 
than  the  personal  rights  and  bnmunities  Just 
enumerated,  I  take  leave  to  say  that  no  such  dis- 
tinotion  is  authorized  by  any  adjudged  case,  de- 
termined in  England  or  in  uils  country  prior  to 
the  adoption  of  our  Constitution,  or  by  any  ele* 
mentaiy  writer  upon  the  principles  established 
by  Manna  Charta  and  the  statutes  eubsec^uenUy 
enacted  in  explanation  or  enlargement  of  its  pro* 
visions.  ^ 

But  it  Is  said  that  the  framers  of  the  Consti- 
tution did  not  suppose  that  due  process  of  law 
necessarily  required  for  a  capital  offense  the  in- 
stitution and  procedure  of  a  grand  jury,  else 
they  would  not  in  the  same  amendment  prohib* 
iUng  the  denrivation  of  life,  liberty  or  proper- 
ty without  aue  process  of  law^  have  made  spe- 
cific and  express  provision  for  a  grand  jury 
where  the  crime  is  capital  or  otherwise  infa- 
mous; therefore,  it  is  &rgued,thexequlrement  by 
the  14th  Amendment,  of  due  process  of  law  in 
all  proceedings  involving  life,  lit>erty  and  prop- 
erty, without  specific  reference  to  grand  juries 
in  any  case  whatever,  was  not  Intended  as  a  re- 
striction upion  the  power  which  it  is  claimed  the 
States  previously  had,  so  for  as  the  express  re- 
strictions of  the  National  Constitution  are  con- 
cerned, to  dispense  altogether  with  grand  juries. 

This  line  of  argument,  It  seems  to  me,  would 
lead  to  results  which  are  inconsistent  with  the 
vital  principles  of  republican  government.  If 
the  presence  in  the  Stfa  Amendment  of  a  spe- 
dtfic  provision  for  grand  furies  in  capital  cases* 
alongside  the  prondon  lot  due  process  of  law 
In  proceedings  Involving  life,  liberty  or  prop- 
erty, Is  held  to  prove  that  due  process  of  law  dm 
not.  In  the  Judgment  of  the  framers  of  the  Con- 
stitution, necessarily  require  a  grand  jury  In 
capital  cases,  inexorable  logic  would  require  It 
tobe,  likewise,  held  that  the  right  not  tobeput 
twice  in  jeopardy  of  life  and  limb  for  the  same 
offense,  Dor  compelled  in  a  criminal  case  to  tes- 
tify against  one's  self  (rights  and  immunities 
also  specifically  recognized  in  the  6th  Amend- 
ment) were  not  protected  by  that  due  process  of 
law  rec^uircd  by  the  settled  usages  and  proceed- 
ings existing  under  the  common  and  statute  law 
of  England  at  tbe  settiement  of  tliis  country. 
More  than  that,  other  Amendments  of  tbe  Cou- 
stiiution  proposed  at  the  same  time,  expressly 
recognize  ilie  right  of  persons  to  just  compen- 
saUoh  for  private  property  taken  for  public  use; 
their  right,  when  accused  of  crime,  to  be  in- 
formed of  the  nature  and  cause  of  the  accusa- 
tion against  them,  and  to  a  siKM!dy  and  public 
trial,  by  an  impartial  jury  of  the  State  and  dis- 
trict wherein  the  crime  was  committed;  to  be 
confronted  by  the  witnesses  against  them;  and 
to  have  compulsory  pi-occss  vat  obtainiog  wit- 
nesses in  their  favor.  Will  it  be  claimed  that 
these  rights  were  not  secured  by  the  "  law  of 
the  land"  or  by  "due  process  of  law,"  as  de- 
clared and  eatablldied  at  the  foundation  of  our 
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gorammentf  Are  tb^  to  be  excluded  from  the 
enameration  of  the  fundamental  principles  of 
fiberty  and  Jxistlce  and,  therefore,  not  embraced 
' '  due  process  of  law  T "  If  the  argument  of 
my  brethren  be  sound,  those  rights  (although 
oniTersally  recognized  at  the  establishment  of 
our  institutions  as  secured  by  that  due  process 
of  law  which  for  centuries  had  been  the  foun- 
dation of  Anglo-Saxon  liberty)  were  not  deemed 
by  OUT  fathers  as  essential  In  thedue  pnxxssof 
law  prescribed  by  our  Constitution;  because — 
■ucb  seems  to  be  the  argument — had  they  been 
regarded  as  involved  indue  processof  law,  they 
would  not  have  been  specifically  and  eroressly 
provided  for,  but  left  to  the  protection  given  by 
the  general  dause  forbidding  the  deprivation  of 
Ufe, liber^  or  property  without  due  process  of 
law.  Further,  the  refuonine  of  the  opinion  in- 
dubitablT  leads  to  the  conclurion  that  but  for 
the  specmc  provisions  made  in  the  Constitution 
for  the  security  of  the  personal  rights  enumer- 
ated, the  general  Inhibition  against  deprivation 
of  life,  liberty  and  property  without  due  proc- 
ess of  law  would  not  have  prevented  Congress 
from  enacting  a  statute  in  derogation  of  each  of 
them. 

Still  further;  It  results  from  the  doctrines  of 
the  opinion,  if  I  do  not  misapprehend  its  scope, 
that  tJie  clause  of  the  14th  Amendment  forbid- 
ding the  deprivation  of  life  or  liberty  without 
due  process  of  law  would  not  be  violated  by  a 
state  regulation,  dispensing  with  petit  Juries  in 
criminu  cases  and  permitting  a  person  cbarged 
with  a  crime  involving  life,  V)  be  tried  before  a 
single  judge  or  even  a  justice  of  the  peace,  upon 
W]  a  rule  to  show  cause  why  he  should  not  be 
hanged.  I  do  no  injustice  to  my  brethren  by 
tbis  illustration  of  the  principles  of  the  opinion. 
It  is  diflicult,  in  my  judgment,  to  over-estimate 
tbe  value  of  the  petit  jury  system  in  this  coun- 
try. A  sa^pcious  statesman  and  jurist  hits  well 
sud  that  It  was  "Tbe  best  guardian  of  both 
public  and  private  liberty  wbich  has  been  hith- 
erto devised  by  the  ingenuity  of  man,"  and  that 
"liberty  can  never  be  insecure  In  that  country 
in  wbich  the  trial  of  all  crimes  is  by  the  jury. 
Hr.  Sladison  observed,  that  while  trial  by  jury 
could  not  be  considered  as  a  natural  right,  but 
one  resulting  from  the  social  compact.yet  it  was 
"as  essential  to  secure  the  liberty  of  the  people 
as  any  one  of  the pre-existent  rights  of  nature." 
1  Lloyd,  Deb.,  4B0.  "When  our  more  imme- 
diate ancestors,"  says  Stor^,  "removed  to  Amer- 
ica, they  brought  this  privilege  with  them,  as 
their  birthright  and  inheritance,  as  a  part  of  that 
admirable  common  law,  wbich  had  fenced 
round  and  interposed  barriers  on  every  side 
against  the  approaches  of  arbitrary  power." 
Story,  Const.,  sec.  1770.  I  submit,  however, 
with  eonfidoice,  there  Is  no  foundauoo  for  the 
opinion  that,  imder  Jfa^TW  Gfiarta  or  at  com- 
mon law,  the  right  to  a  trial  by  jury  in  a  capi- 
tal case  was  deemed  of  any  greater  value  to  the 
safety  and  security  of  the  people  than  was  the 
right  not  to  answer,  in  a  capital  case,  upon  a 
mere  information  filed  by  on  officer  of  the  gov- 
emment,  without  previous  inquiry  by  a  grand 
jury.  While  tbe  former  guards  tbe  citizen 
anunst  improper  conviction,  the  latter  secures 
him  against  unfounded  accusation.  A  state  law 
which  authorized  the  trial  of  a  capital  case  be- 
fore a  single  judge,  perhaps  a  justice  of  the 
peace,  woiud  (If  %  petit  jury  In  a  capital  case  be 
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not  required  by  the  fundamental  principles  ol 
liberty  and  justice)  meet  all  the  requirements  of 
due  process  of  law,  as  indicated  In  the  opinion 
of  tbe  court;  for  such  a  law  would  not  prescribe 
a  special  rule  for  particular  persons;  it  would 
be  a  general  law  which  beard  before  it  con- 
demns), which  proceeded  upon  inquiry  and 
under  which,  judgment  would  be  rendered  only 
after  trial;  it  would  be  nobraced  by  the  rule 
laid  down  by  the  court  when  it  declares  that 
any  legal  proceeding  enforced  by  public  au- 
thority, whether  sanctioned  by  age  and  custom, 
or  newly  devised  in  the  discretion  of  the  legla  [550] 
latlve  power,  in  furtherance  of  the  public  good, 
which  regards  and  preserves  those  principles  of 
liberty  and  justice,  must  be  held  to  m  due  proo* 
ess  of  law. 

It  seems  to  me  that  too  much  stress  is  put 
ujton  the  fact  that  the  framers  of  the  Conautu^ 
tion  made  express  provision  for  the  security  of 
those  rights  which  at  common  law  were  pro* 
tectod  by  the  requirement  of  due  process  of  law 
and,  in  addition,  declared,  ^oerally,  that  no 
person  shall  "be  deprived  of  life.liberty  or  prop- 
erty without  due  process  of  law."  Tlie  righto, 
for  the  security  of  wliich  these  express  provis- 
ions were  made,  were  of  a  character  so  essential 
to  the  safety  of  the  people  that  it  was  deemed 
wise  to  avoid  the  possibility  that  Congi'ess,  in 
regulating  tbe  processes  of  law,  would  impair 
or  destroy  them.  Hence  their  specific  enumera- 
tion in  the  earlier  Amendments  of  tbeConstitu- 
tion,  in  connection  with  tbe  general  rcf^uire- 
ment  of  due  process  of  law,  the  latter  itself 
being  broad  enough  to  cover  every  right  of  life, 
liberty  or  property  secured  by  the  settled  usages 
and  modes  of  proceeding  existing  under  tbe 
common  and  statute  law  of  En^and  at  the  time 
our  government  was  founded.  Pomeroy,  Mun. 
Law,  366,  872. 

Tbe  views  which  I  have  attempted  to  express 
are  supported  by  the  Supreme  Judicial  Court 
of  Massachusetts,  In  Jonet  v.  BiHAini,  8  On^, 
839.  re-afRrmed  in  Nokin'$  Com,  123  Mass.,  330, 
SSS.and  iaCbmmontesalffi  v.Borreff an, 127  Mass., 
450.  Among  the  questione  there  presented  was 
whether  a  statute  of  Massachusetts  which  gave 
a  single  magistrate  authority  to  tiy  an  oftense 
punishable  by  imprisonment  in  the  state  prison, 
without  the  presentment  by  a  grand  jury,  vio- 
lated that  provision  of  the  State  Constitution 
which  declared  that  "Koman  shall  be  arrested, 
imprisoned,  exiled,  or  deprived  of  his  life,  lib- 
erty or  estate,  but  by  the  judgment  of  his  peers, 
or  the  law  of  tbe  land."  It  was  held  that  it  did. 

"This  clause,  in  its  whole  structure,"  said 
Chief  Juitiee  Shaw,  speaking  for  thecourt  "is 
so  manifestly  conformable  to  tbe  words  of 
Magna  Cltarta,  that  we  are  not  to  consider  it  as 
a  newly  in  vented  phrase,  first  used  by  the  makers 
of  our  Constitution;  but  we  are  to  look  at  it  as 
the  adoption  of  one  of  the  great  securities  of 
private  right,  banded  to  us  as  among  the  liber- 
ties and  privileges  which  our  ancestors  enjoved  , 
at  the  time  of  Uieir  emigration  and  claimiea  to  l***'"' 
hold  and  retain  as  their  oivthright. 

"These  terms,  in  tbis  connection,  cannot,  we 
think,  be  used  in  their  most  bald  and  literal 
sense  to  mean  tiie  law  of  the  land  at  the  time 
of  their  trial;  because  the  laws  may  be  shaped 
and  altered  by  the  Legislature,  from  time  to 
time;  and  such  a  provision  intended  to  prohibit 
the  making  of  any  law  impairing  the  ancient 
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rights  and  liberties  of  the  subject,  would  under 
suchaconstructionbe  wholly  nugatory  and  void. 
The  Legislature  might  simply  cbauge  the  law 
by  statute,  and  th-s  remove  the  laodmark  and 
the  barrier  intended  to  be  setup  by  this  provis- 
ion hi  the  Bill  of  Eights.  It  must,  therefore, 
have  intended  the  ancient  established  law  and 
course  of  legal  proceeding,  bv  an  adherence 
to  which  our  ancestors  in  England,  before  the 
settlement  of  this  country,  and  the  emigrants 
themselves  and  tlieir  descendants,  had  found 
safety  for  thdr  personal  rights."  After  recog- 
nizing "law  of  tbe  land"  in  Magna  Charta  and 
In  tbe  Constitution  of  Massachusetts  as  having 
the  same  meaning  as  "due  process  of  law,"  and 
after  stating  that  the  people  of  the  original 
States  deemed  it  essential  for  the  better  security 
of  their  rights  of  life,  liberty  and  property,  that 
their  Constitutions  should  set  forth  and  declare 
the  fundamental  principles  of  free  government, 
Chi^ Jmliee^Xmv  proceeds:  "Most of  Uie  State 
Constitutions  did  contain  tliese  declarations, 
more  or  less  detailed  and  explicit;  but  the  gen- 
eral purpose  was  to  assert  and  maintain  the 

great  rights  of  English  subjects,  as  they  had 
een  maintained  by  the  ancient  laws,  and  the 
actual  enjoyment  of  civil  rights  under  tliem. 
'The  sense  of  America  was,  eaya  Chancellor 
Kent,  'more  fully  ascertained,  and  more  explicit- 
ly and  solemnly  promulgated.  In  the  memorable 
Declaration  of  Rights  of  the  first  Continental 
Bill  of  Rights,  in  October,  1774,  and  which  was 
a  representation  of  all  the  States  except  Geor- 
gia. That  declaration  contained  the  assertion 
of  several  crcat  and  fundamental  principles  of 
American  liberty;  and  it  constituted  the  basis 
of  those  fiul)sequent~bills  of  rights  which,  under 
various  modifications,  pervaded  all  our  consti- 
tutional charters.  2  Kent,  5,  6. 

"The  right  of  individual  citizens  to  be  secure 
from  an  open  and  public  accusatiou  of  crime, 
and  from  the  trouble,  expt.'nse  and  anxiety  of  a 
public  trial,  iK'fore  a  probable  cause  is  esUib- 
ii.shed  by  the  presentment  and  indictment  of  a 
grand  jury,  in  case  of  high  offenses,  is  justly 
regarded  as  one  of  the  securities  to  the  inuoccnt 
against  hasty,  malicious  and  oppressive  public 
pruseculiotis,  and  as  one  of  the  nndent  immu- 
nities and  privileges  of  English  liberty." 

ChanedloT  Kexii,  referring  to  tlie  rights  of 
personal  security',  as  guarded  by  constitutional 
provisionB,  which  were  transcribed  into  the 
Constitutions  of  this  cotmtry  from  Magna  Char- 
ta and  other  funilomcntnl  Acts  of  the  English 
Parliament,  says:  "And  where*  express  consti- 
tutional provisions  on  the  subject  appear  to  be 
wanting,  the  same  priuciplca  are  probably  as- 
serted by  declaratory  legislative  Acts;  and  they 
must  be  regarded  as  fundamental  doctrines  in 
every  State,  for  the  Colonies  were  parties  to  the 
national  Declaration  of  Rights  in  1774,in  which 
tlie  trial  by  juir.aod  the  other  rights  and  liber- 
ties of  English  subjects,  were  peremptorily 
dtdmed  as  their  undoubtol  inhcrirance  and 
birthright.  It  may  be  received  as  a  proposi- 
tion, universally  understood  and  ncknowloaged 
throughout  this  country,  that  no  person  <;&n  be 
taken  or  imprisoned,  or  disseised  of  his  free- 
bold  or  estate,  or  exiled  or  condemned,  or  de- 

E rived  of  Uf^,  liberty  or  property,  unless  by  the 
Lw  of  the  laxiA  or  tlie  judgment  of  his  peers. 
The  words  by  the  law  of  the  land,  as  used  origi- 
nally in  Jfivna  Charta  In  reference  to  this  sub- 
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I  ject,  are  imderstood  to  mean  due  process  of  law, 
I  that  is,  by  indictment  or  presentment  of  good 
!  and  lawful  men,  and  this,  says  I/mi  Coke,  it 
j  the  true  sense  and  exposition  of  these  woids." 
And  Kent  immediately  adds:  "The  better  and 
larger  definition  of  dus  pr«ee»$  of  law  la  that  It 
means  law  In  its  regular  course  of  administra- 
'  tion  through  courts  of  Justice." 

Because  of  ttiis  general  definition  of  due  proc- 
ess of  law,  that  distinguished  Jurist,  it  seem% 
is  claimed  as  authority  for  the  present  decUion. 
When  Lord  Coke  said  that  Indictment  or  re- 
sentment was  due  process  of  law,  he  had  refer* 
ence,  of  course,  to  proceedings  in  cases  in 
which,  by  the  law  of  uiie  land,  wat  kind  oi  pro- 
cedure was  required.  In  no  commentary  upon 
Jdagna  Charta  is  it  more  distinctly  staled  man 
in  Coke's,  that  informations  were  consistent  with  [658] 
the  law  of  the  land  in  certain  cases,  and  no  one 
has  more  emphatically  declared  that.  In  capital 
cases,  informations  are  not  allowed  by  that  law 
and  were  not  due  process  of  U,w.  Ho  referred 
to  indictments  ana  presentments  to  Illustrate 
what  was  due  process  of  law  in  prosecutions 
a^inst  persons  accused  of  the  higher  grades  of 
crime,  aud  not  for  the  purpose  of  givine  a  full 
definiUon  of  the  phrase  "due  process  of  law," 
as  applicable  to  both  civil  and  criminal  cases. 
The  definition  by  Kent  of  "due  process  of  law" 
was,  therefore,  better  and  larger,  because  item* 
braced  cases  civil  and  criminal,  in  rem  and  t'» 
personam,  and  included  proceedings  affecting 
every  right,  whether  of  life,  liberty  or  proper- 
ty, guarantied  by  the  law  of  the  land.  He  was 
very  fai  from  saying  tliat  every  proceeding,  in- 
volving new  methods  of  trial,  was  due  process 
of  law,  because  declared  by  the  Tjcgislature  to  be 
such,  or  because  it  may  be  regular  in  tbe  sense 
that  it  is  established  by  a  general  statute. 

It  is  said  by  the  court  that  the  Constitution 
of  tlie  United  States  was  made  for  an  undefined 
and  expanding  future,  and  that  its  ret^uircment 
of  due  process  of  law  in  proceedings  involving 
life,  lilKrty  and  property,  mustbesointenjreted 
as  not  to  deny  to  the  law  the  capacity  of  prog- 
ress and  improvement;  that  the  greatest  secu- 
rity for  the  fundamental  principles  of  justice 
resides  in  the  right  of  the  people  to  make  their 
own  laws  and  alter  tliem  at  pleasure.  It  is  dif- 
ficult, however,  to  perceive  anything  in  the  sys- 
t(>m  of  pro.iecutiug  human  beings  for  their 
lives,  by  information,  which  EugKCSts  that  the 
Stute  which  adopts  it  has  enterm^upon  an  era 
of  progress  and  improvement  in  Uie  law  of 
criminal  procedure.  Even  the  Statute  of  H.  7, 
ell.  S,  allowing  iuformalions,  and  "  Under 
which  ,  Empsoii  and  Dudley  and  an  arbitrary 
Star  Cliumber,  fashioned  the  proceedings  of  the 
law  into  a  thousand  tyrannical  forms,"  express- 
ly declared  that  it  sliould  not  extend  "  to  trea- 
son, murder  or  felony,  or  to  any  other  offense 
whifrefor  any  person  diould  lose  life  or  mem- 
ber." So  gi'eat,  however,  were  the  outrage^ 
perpelratcd  by  those  men,  that  this  statute  was 
repealed  by  l"H.  8,  ch.  6.  Under  the  local  stat- 
utes in  question,  even  the  district  attorney  of 
the  county  is  deprived  of  any  discretion  in  the 
premises;  for  if,  in  the  judgment  of  the  magis-  £654] 
trate  before  whom  the  accused  is  brought  (and, 
generally,  he  is  only  a  justice  of  the  peace),  a 
public  oHeuse  has  been  committed,  it  becomes 
the  duty  of  the  district  attorney  to  proceed 
against  him  by  Information  for  the  offense  ki- 
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dfcated  hj  the  eommltting  maglBtrate.  Thus, 
in  California,  nothing  stands  between  the  citi- 
zen and  prosecutioD  for  his  life,  except  the  judg- 
ment  of  a  Justice  of  the  peace.  Had  such  a  sys- 
tem prevailed  in  England,  in  respect  of  all 
nades  of  public  offenses,the  patriotic  men  who 
uM  the  foundi^n  of  our  government  would 
not  have  been  so  perristent  m  daiminf^,  as  the 
inheritance  of  the  colonists,  the  institutions  and 
eoaranties  which  had  been  established  by  her 
fundamental  laws  for  the  protection  of  the 
lights  of  life,  liberty  and  property.  The  royal 
Governor  of  New  York  would  not  have  had  oc- 
casion to  write  in  1607  to  the  home  goverment 
that  the  members  of  the  provincial  Legislature 
were  "big  with  the  privlleures  of  Englishmen 
and  Moffna  Oharta?'  8  Bancroft  66.  Nor 
would  the  Colonial  Congress  of  1774,  speaking 
for  the  people  of  twelve  Colonies,  have  per- 
mitted, as  it  did,  the  journal  of  their  proceed- 
ings to  be  published  vntJi  a  medallion  on  the  ti- 
tle page,  "RepresenUng  Magna  Charta  as  the 
pedestal  on  which  was  raised  the  column  and 
cap  of  liberty,  supported  by  twelve  hands,  and 
containing  ue  words  'Hone  Tuemur,  Sae  Ifft- 
imur.'  "  Hiird,  Sabtat  Corput,  108.  Anglo 
Saxon  liberty  would,  perhaps,  have  perished 
k>ng  before  me  adoption  of  our  Constitution, 
had  it  been  in  the  power  of  government  to  put 
the  subject  on  trial  for  his  life  whenever  a  jus- 
tice of  the  peace,  holding  his  office  at  the  wiU  of 
the  Crown,  should  cerafr  that  he  had  com- 
inltted  a  capital  crime.  That  such  officers  are. 
In  some  of  ttie  States,  elected  by  the  people,  does 
not  add  to  the  protection  of  the  citizen;  for  one 
(tf  the  peculiar  benefits  of  the  grand  jury  sys- 
tem, as  it  exists  in  this  country  and  England, 
is  that  it  is  composed,  as  a  general  rule,  of  a 
body  of  private  persons,  wJto  do  not  hold  office 
at  iliewmof  the  gouTn7neTU,or  atthe  will  ofvot- 
sra.  In  many  u  not  in  all  of  the  States,  civil 
ofDcefBare  disqualified  to  sit  on  grand  juries. 
In  the  Hcrecy  of  the  investigations  by  grand 
juries,  the  weak  and  helpless  (proscribed,  per- 
[555]  lups,  because  of  their  race,  or  pursued  by  an 
unreasoning  public  clamor),  have  found  and 
will  continue  to  find  securi^  against  offlcial 
oppression,  the  cruelty  f>t  mobs,  the  machina- 
tions of  falsehood  and  the  malevolence  of  pri- 
vate persons  who  would  use  the  machinery  of 
the  law  to  bring  ruin  upon  their  personal  ene- 
mies. "Qrand  juries  perform,"  says  StoTy, 
"moat  important  public  functions,  and  are  a 
great  security  to  the  citizens  against  vindictive 
prosecutions  either  by  tlie  government,  or  by  po- 
litical partisans,  or  by  private  enemies."  Story, 
Const.,  sec.  1786. 

To  the  evidence  already  adduced  to  show  the 
necMsitv  and  value  of  that  system,  I  may  add 
the  testimony  of  Mr.  Jtwtf«  Wilstm,  formerly 
of  this  court  and  one  of  the  foremost  of  the 
great  men  who  have  served  the  cause  of  con- 
stitutional government.  He  said  that  "Among 
all  the  plans  and  establishments  which  have 
been  devised  for  securing  the  wise  and  uniform 
execution  of  the  criminal  laws,  the  institution 
of  grand  juries  holds  the  most  distinguished 
place.  This  institutioo  Is,  at  least  in  l£e  pres- 
ent times,  the  peculiar  boast  of  the  common 
law.  The  era  of  its  commencement,  and  the 
particulars  attending  its  gradual  progress  and 
improvement,  are  concealed  behind  a  thick  veil 
of  a  very  remote  antiquity.  But  one  thing  con- 
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ceming  It  la  certahi.  In  the  annals  of  the 
world  there  is  not  found  another  Institutlott  w 
well  adapted  for  avoiding  all  the  Inconven- 
ieoces  and  abuses,  which  woidd  otherwise  arise 
from  malice,  from  rigor,  from  negligence,  or 
from  partiality  In  the  prosecution  of  crimes." 
8  Wilson'i  Works,  868-4. 

Mr.  JutUce  Field,  referring  to  the  ancient  ori- 
gin of  the  grand  jury  system  In  England,  said, 
that  it  was,  "At  the  time  of  the  settlement  of 
this  countiy,  an  informing  and  accusing  tribu- 
nal, without  whose  previous  action  no  person 
charged  with  a  felony  could,  except  in  certain 
special  cases,  be  put  upon  bia  trial.  And  in  the 
struggles  wuch  at  times  arose  in  England  be- 
tween the  powers  of  the  King  and  the  riditi 
of  the  subject.it  often  stood  as  a  barrier  agwut 
persecution  in  his  name ;  until,  at  length,  it 
came  to  be  regarded  as  an  institution  by  which 
the  subject  was  rendered  secure  a^nstomires- 
Aon  from  imfouuded  prosecutions  of  the 
Crown.  In  this  counby,  from  the  ponular 
character  of  our  Institutions,  there  has  seldom  rKjrAi 
been  any  contest  between  the  govemmwt  and 
the  citizen,  wMch  required  the  existence  of  the 
grand  jury  as  a  protection  uj^nst  oppressive 
action  of  the  i^vemment.  Yet  the  Institution 
was  adopted  in  this  country,  and  Is  continued 
from  considerations  similar  to  th(Me  which  give 
to  it  its  chief  value  in  England,  and  is  designed 
as  a  means,  not  only  of  bringing  to  trial  per- 
sons accused  of  public  offenses  upon  just 
grounds,  but  also  as  a  means  of  protecting  the 
citizen  against  unfounded  accusation,  whether 
It  comes  from  government,  or  be  prompted  by 
partisan  passion  or  private  enmity."  2Sawyer, 
668-9.  He  quoted  with  approval  the  observa- 
tions of  a  distinguished  Judge  to  the  effect  that 
"  Into  every  quarter  of  the  globe  in  which  the 
Anglo-Saxon  race  have  formed  8ettiements,they 
have  carried  with  them  this  time  honored  lu- 
stitutioo,  ever  regarding  it  with  the  deepest 
veneration  and  connecting  Its  perpetuity  with 
that  of  civil  liberty."  "In  their  independent  ac- 
tion," said  the  same  jurist,  "the  persecuted 
have  found  the  most  'earless  protectors;  and 
in  the  records  of  their  doings  are  to  be  dis- 
covered the  noblest  stands  agi^t  ttie  oppres- 
sions of  power,  the  virulence  of  malice,  and 
the  intemperance  of  prejudice." 

We  have  already  seen  that  for  centuries  be- 
fore the  adoption  of  our  present  Constitution, 
due  process  of  law  according  to  the  maxims 
of  Magna  Charta  and  the  common  law  (the  In- 
terpreters of  constitutional  grants  of  power) 
which  even  the  British  Parliunent  with  all  iti 
authority  could  not  rightfully  disr^ud.  Cool- 
ey.  Const  Lim.,  176,  absolutely  forbade  that 
any  person  should  be  required  to  answer  for 
his  life  except  upon  indictment  or  presentment 
of  a  grand  jur^.  And  we  have  seen  that  the 
people  of  the  original  States  deemed  it  of  vital 
Importance  to  incorporate  that  principle  into 
our  Constitution,  not  only  by  requiring  due 
process  of  law  in  all  proceedings  involving  life, 
liberty  or  proper^,  but  1^  specific  and  ex- 
press provulon  giving  immunity  from  prose- 
cution, in  capital  cases,  except  by  that  mode  of 
procedure. 

To  these  constderations  may  be  added  others 
of  very  great  significance.  When  the  14th 
Amradment  was  adopted,  all  the  States  of  the 
Union,  some  in  termB,all  substantially  (declared. 
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In  their  Constitutioiis,  that  do  person  shall  be 


»w  ,  V.    ..  process  „ 

law. "  Whoi  that  Amendment  was  adopted, 
the  Ctnutitutkm  of  each  State  with  few  excep- 
tions, contained  and  still  contains  a  BUI 
Kgfats,  enumeratiDg  the  rights  of  life,  liberty 
and  propertr  which  cannot  be  impaired  or  de- 
stroyed by  the  legiBlative  department.  In  some 
of  them,  as  in  those  of  Pennsylvania,  Ken- 
tucky, Ohio,  Alabama,  DlinoiB,  Arkansas,  Flor- 
ida, Mississippi,  HiBSouri  and  North  Carolina, 
the  rights  bo  enumerated  were  declared  to  be 
embraced  br  "  the  genoal,  great  and  essential 
principles  of  liberty  and  free  KOTemment; "  in 
others,  as  in  those  of  Connecticut,  In  1818,  and 
Kansas,  in  1857,  to  be  embraced  by  "  the  great 
and  essential  principles  of  free  gOTemment'.' 
Now  it  is  a  fact  of  momentous  interest  in  this 
discusdon.  that  when  Uie  14th  Amendment 
was  submitted  and  adopted  the  Bill  of  Rights 
and  the  Constitutions  of  twenty-eeven  States 
expressly  forbade  criminal  prosecutions,  by  in- 
formation, for  capital  cases;*  while,  in  the  re- 
maining ten  States,  they  were  impliedly  for- 
bidden by  a  general  clause  declanng  that  no 
person  should  be  deprived  of  life  otherwise 
than  bv  "  the  judgment  of  his  peers  or  the  law 
of  the  land,"  or  "  without  dneprocessof  law."! 
It  may  be  safely  affirmed  that  when  that  Amend- 
ment was  adopted,  a  criminal  prosecution,  by 
information,  for  a  crime  involving  life,  was 
not  permitted  in  any  one  of  the  States  compos- 
ing the  Union.  So  that  the  court,  in  this  case, 
rsSSI  ^^^'^  conceding  that  the  requirement  of  due 
process  of  law  protects  tlie  fundamental  prin- 
ciples of  liberty  and  justice,  adjudges,  in  ef- 
fect, that  an  immuniw  or  right,  recognized  at 
the  common  law  to  be  essential  to  personal 
security,  Jealously  guarded  br  our  ffational 
Constitution  against  violation  by  any  tribunal 
or  body  exercismg  authority  under  the  General 
Government,  and  expressly  or  Impliedly  recog- 
nized. v>hen  the  14th  Amendment  waa  adopted,  in 
the  Bin  of  RIgnts  or  Ccmstitution  of  erciy 
Btate  in  the  Unicm,  is,  yet,  not  a  fandamenttu 
principle  in  governments  established,  as  those 
of  the  States  of  the  Union  are,  to  secure  to  the 
citizen  lil)ertT  and  justice  and,  therefore,  is  not 
involved  in  that  due  process  of  law  required  in 
proceedings  conducted  under  the  sanction  of  a 
State.  My  sense  of  duty  constrains  me  to  dls- 
seat  from  this  interpretation  of  the  supreme 
law  of  the  land. 

Mr.  JuiUee  Field  did  not  take  part  In  the 
decision  of  this  case. 

•Ala.,  ISflS,,  urt.  1  B«;.9:  Ark.,  1B68,  art.  l,«ec.Si 
Cm^t  art.  I.  wc.  6-  Cmin.,  1818,  Jirt.  1.  Pev-.  II; 

IK-l„ieaa.Rrt.  l.wic.  S:  W.,  J*e8,srT-l.ew.f!:  m  . 
1841,  art.  IS,  sec.  10 ;  Ii^vfh.  IS57.  art.  1,  wjc.  ll;  Kv.. 
I&'p0,nn.  13.  juic.  13:  M&.,  I^IU;  nn.  1,  wo.  7; 

I'l.  ],  II rl.  12,  ae  »iiiit«iri'(?d  in  Jodiih  \.  f{i.>hblnp, 
8  -firuy.  iTt:  Mini].,  IW.  art.  1,  ew.  7 ;  Mlsa,,  IStW, 
Jj-L  1,  nee.  31 ;  Mij,.  JnIo,  Brt.  1,  st-f.  2i  ■  N'cb.,  1^1-7, 
iTt  Lsec,  SlNsv  itKH.  drt,],Bto.  6:  N.  J.,  IfiW;  tut. 
I,  BW.  B;  N.T^  isii,  art.  1,  &fo.  0;  ».  C,  IWi^.  arc,  I, 
BOO.  i2;  Ohio,  ISfi],  Hrt,  1,  sec.  10;  Pii.,,lB38,ftrL0,i-*'i:. 
If) :  n.  I.,  J!i«,urt.  I,8iw,7;  8.  €.,]Hea,  art.l.aeer  lUf 
Tiiiii.,  IHft*.  art,  I,  Bcc.  M;  Tei.  IWP.  art.  1,  set-,  »[. 
w.  Vii..  laii-a,  iirt.  2,         wie.,  iwe.  ort 

■H3a^  I88B.  art,  I.  sec.  3;  Ind.,  1851.  art.  1,  boc,  12; 
KuiriBHTBlU  oi  Uisha,  6ec  1&;  La.,  1668,  Title.  I, 
ait.  Uiilu.,  leer,  DecJanuou  of  luirbtt,  arL  XS} 
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OresTm,  I8S7.  art.  1.  sec.  10;  Vt,  IISB,  part  1,  ait.  UH 
Ta.,l»b,Bmof  Bl^its,artlO; 
IrtMOopr.  Test: 

JaSMB  H.  HoKamer*  Ctek,  Sup.  Court,  IT.  & 

Ctted-m  U-a^  108;  118  u.  a,  W:  IM  U.  Bm  OB. 


JOHN  a.  EILUAN  bt  al..  Trustees  of  the  r^^^^ 
Germau  Lutheran  Evasoelioal  CoNOoa- 

Du.  Chitbch,  Appti, 
•. 

JOHN  W.  EBBINGHAUS,  Trustee. 

(See  S.  CL,  Bepoiter^  ed.,  66&^«.) 

qfintgrpletu^,  reli^bjf— nature  efr^Hbf— 
^eetment — rmiidy  at  late. 

L  In  a  bill  of  Interpleader,  It  fs  neceflsarjr  to  aver 
tliat  tfae  complainant  ban  no  Interest  In  tbe  subject 

matter  of  tbo  suit;  hc^  iri'T~t  admit  title  In  the  claim- 
Bats  und  avor  that  ]v  <\;-i  [(ferent  between  tbem, 
Biiil  be  mimiit  seek  rvUi^I  ia  Uie  premises  osalmc 
elitier  crthpTu, 

'J.  In  a  bill  in  tlio  nuiuro  of  a  bill  of  fnterpleader^ 
tL'.'  ro!i<;f  (Jijvsphi  iniij^t  I43  t^iultable  relief. 

A  v^rty  cliilmliii;  tLie  fwal  title  cannot  usaa 
bill  In  L'jLiky  ill  thd  UbiCiirt;  uf  a  bill  of  Interpleader, 

a^  111)  llL'tiim  l>f  tJl.'CI  IIR'-D  t. 

4.  wiK.  iji:.-v(.r  a  t  'jun  '.if  law  affords  a  plain,  ndo- 
quiin;  iiri-l  i-iicnplute  Temsdr,  without  the  aki  ot  a 
cuuri  < !  I'ljiiLtr^  UMplajnttff  must  jooocod at  law, 
bt(\Lii..  thF-  rji:^TeDdRttli%s*aconBtltutlonalrlgbtto 

a  trial  !))■  u  Jury. 

[No.  236.] 

Argved  Jan.  SO,  I884.   Decided  Mar.  S,  I884, 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 

Meur$.  Henry  Wiae  Garnett  and  Oon- 
way  RoHneon,  Jr.,  for  appellants: 

A  bill  of  interpleader  only  lies  where  two  or 
more  persons  claim  the  same  debt  or  duty  from 
the  complainuit  by  different  or  separate  in- 
terests. 

Adama  v.  Dveon,  19  Ga.,  618;  Turnpike  Co. 
v.  Forree,  17  N.  J.  Eq.,  117;  Eayee  v.  Johnson, 
4  Ala.,  267;  AtJcinaon  v.  Manki,  1  Cow.,  691 ; 
Ckurrieo  v.  Tomlineon,  17  Mo.  499. 

Such  a  bill  cannot  be  filed  afnitnst  parties, 
one  of  whom  claims  by  a  hosme,  a  superior 
titie  to  the  romplainant 

Land  T.  BmOc,  87  Barb.,  189. 

A  bill  of  int^leader  cannot  be  filed  col* 
ludvely  with  either  of  the  parties  made  defend- 
ant thereto. 

Bhuw  V.  Coeter,  8  Paige,  839;  Tobin  v.  Wileon, 
8  J.  J.  Marsh.,  68. 

Nor  can  the  complainant  to  such  a  bill  take 
part  in  the  argument  of  the  question  in  dispute. 

Hougldffn  v.  KendaU,  7  Allen,  72;  Story,  Eq. 
PI.,  287. 

Meur$.  F.  P.  Cnppy  and  P.  E.  Dyo.  for 

appellee: 

This  proceeding  was  properly  instituted  in 
equity,  because  chancery  courts  have  supervis- 
ion and  control  of  all  unincorporated  societies 
and  associations;  and  In  this  case,  wherein  there 
Is  shown  a  trust  created  forrdiglous  purposes, 
relief  In  chancery  may  appropriately  be  invoked. 

This  is  eqwcully  true  In  this  case,  wherdn, 
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bj  reason  of  the  number  of  the  parties  and  the 
nature  of  the  rights  in  contioversj,  damages  as 
assessed  by  a  court  of  law  cannot  afford  Buit- 
able  or  adeqiiate  redress. 

Bothi't  Appeal,  e9Pa.8t.,^;  6ib»my.Arm- 
ttntng,  7  B.  Mon.,  481 ;  MeOimU  v.  Watton, 
41  Pa.  St.,  1;  Sutltir  t.  TrutUe*.  43  Pa.  St.  503; 
Eitor't  Appeal,  03  Fa.  Bt,  438;  HarriMn  v. 
BoyU,  24  Ohio  St.,  254 ;  Gilbert  t.  Arnold,  80 
Md.,  88;  BcaUy  v.  KurU,  8  Pet,  585. 

A  bill  in  the  natiue  of  a  bill  of  interpleader, 
such  as  herein  filed,  is  an  appropriate  form  of 
complaint  in  this  case. 

Storv,  Eq.  PI.,  sec.  279  h;  Stoiy,  Eq.  Jur., 
sec  817  a  and 

Mr,  JtuUee  Woods*  delivered  the  opinion  of 
the  court: 

The  bill  in  this  case  was  filed  by  John  W. 
Ebbinghaus,  the  appellee,  as  trustee  for  the 
Ocrman  Colvanist  Society,  and  its  legal  repre- 
sentatives. His  appoiDtment  as  trustee  was 
brought  about  in  the  following  manner ;  on 
July  16,  1877,  August  Sievers,  Edward  Kolb 
and  Ludwig  Freund,  as  trustees  of  the  First 
Ocrman  Reformed  Church  of  Washington, 
D.  C.,  filed  their  petition  in  the  Supreme  Court 
of  the  Di.--trict  of  Columbia,  iu  winch  they  rep- 
resented tiiat  on  June  28,  17S3,  one  D.  Heiot- 
zel  held,  as  trustee,  in  trust  for  the  "  German 
Calvanist  Society,"  lot  9  in  square  80  of  the 
City  of  Wasliiogton ;  that  the  German  Reformed 
Church  was  the  legal  counterpart  and  successor 
of  the  Oermao  Calvanist  Society,  and  that  the 
[560]  petitioners  were  the  only  beneficiaries  of  the 
trust  estate;  that  Rcintzcl,  the  trustee,  was  dead 
and  no  successor  bad  been  appointed.  They, 
therefore,  prayed  that  John  W.  Kbblngliaus, 
the  i}astor  of  the  First  Reformed  Church  of  the 
City  of  Wasbington.might  be  appointed  Trust- 
ee, as  the  successor  of  Keintzcl. 

On  Uie  day  on  which  the  petition  was  filed, 
the  Supreme  Court  of  the  District,  without  no- 
tice or  service  of  process,  appointed  Ebbinghaus 
Trustee  in  the  place  of  Reintzel,  to  hold,  as 
Trustee,  the  said  property  "For  the  German 
Calvanist  Society  and  theur  legal  successors,  in 
accordance  with  the  Intent  of  Jacob  Funk,  the 
onjrinal  donor." 

Ebbingliaua  believed,  for  he  so  testifies,  that 
the  real  estate  in  question  was  the  property  of 
^e  First  Reformed  Church.  When  giving  his 
deposition  in  this  case  he  was  asked,  Do  you 
consider  ttiat  this  lot  belongs  to  your  church?  " 
His  answer  was,  "Tea,  sir;  most  emphatically." 

With  this  belief,  on  the  day  next  after  bis  ap- 
pointment as  Trustee,  and  in  pursuance  of  an 
understanding  entered  into  with  the  Trustees 
of  his  church  before  his  appointment,  he  filed 
the  bill  in  this  case. 

It  alleged  that  the  appellee,  Ebbinghaus,  was 
the  Trustee  and  legal  owner  of  lot  9,  in  square 
80,  in  the  City  of  Washington,  iu  the  District 
«f  Columbia;  that  the  property  mentioned  was 
given  in  trust  by  one  Jacob  Funk  to  D.  Reintzel, 
as  Trustee,  to  hold  for  the  use  and  benefit  of 
^e  "German  Calvanists  Society,"  and  tliat  he 
held  the  property  as  the  successor  to  D.Reiotzel. 
deceased!,  for  said  society  and  their  le^al  repre- 
aentatives,  in  accordance  with  the  mtcnt  of 
Jacob  Funk,  the  original  donor. 

The  bill  further  averred  that  Ebbinghaus 
held  the  property  in  trust  for  the  legal  succes- 
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sora  and  beneficiaries  of  the  trust,  whoever  they 
might  be,  and  was  ready  to  pay  tlie  rents,  issues 
ana  profits  arising  therefrom  into  court  to  be 
disposed  of  as  the  court  might  direct,  and  faith- 
fully perform  the  duties  of  Trustee;  and  that  he 
brought  his  bill  to  have  the  court  decide  who 
were  the  legal  beneficiaries  under  said  trust 

The  bill  further  averred  that  the  defendants, 
John  G.  EUIian,  John  Schenck  and  John 
Schneider,  Trustees  of  the  German  Evangel- 
ical  Conc«rdia  Church  of  the  City  of  Washing-  i*>™J 
ton,  claimed  to  be  the  legal  beneficiaries  and  en- 
titled to  Ihe  rents  and  profits  of  the  trust  prop- 
erty for  religious  purposes  and  had  already  re- 
ceived and  converted  to  their  own  use  a  laige 
sum  of  money,  the  rents  of  the  property,  with- 
out the  consent  of  Reintzel  or  his  legal  repre- 
sentative or  of  the  appellee. 

The  bill  also  averred  that  the  defendants, 
August  Sievers,  Edward  Kolb  and  Ludwig 
Freund,  Trustees  of  the  First  Reformed  Church 
of  the  City  of  Washington,  claimed  to  be  the 
legTil  successors  of  the  German  Calvanists  So- 
ciety, and  the  legal  beneficiaries  of  the  trust, 
and  entitled  to  the  rents,  profits  and  estate  of 
and  in  said  property,  and  were  "expected  to 
sue  the  complainant  for  the  recovery  of  their 
supposed  rights." 

Ihe  prayer  of  the  bill  was  for  an  account  of 
the  rents  and  profits  of  the  trust  estate  received 
by  the  Trustees  of  the  German  Evangelical  Con- 
cordia Church  and  for  the  payment  into  court 
of  the  amount  found  due  from  them;  that  the 
Tiiistees  of  the  two  church  societies  mentioned 
in  the  bill  might  be  respectively  enjoined  from 
bringing;  suit  a^inst  Ebbinghaus  on  account 
of  and  from  ftirUier  intcrfereoce  with  the  trust 
property  during  the  pendency  of  the  present 
suit,  and  that  they  might  be  required  to  inter- 
plead together,  and  that  Ebbinghaus  might  be 
mdcmnined. 

The  defendants,  Schenck  and  Schneider,  fll^- 
their  joint  answer,  in  which  they  denied  that 
Ebbinghaus  was  the  Trustee  and  legal  owner  of 
the  real  estate  described  in  the  bill,  and  averred 
that  they  and  the  defendant  John  G.  Killian, 
their  associate  trustee,  were  the  only  lawful  and 
equitable  trust«;s  of  the  property.  They  denied 
that  Ebbinghaus,  whom  they  averred  to  lie  an 
interl(q>er,  held  the  property  as  Trustee  or  8uc> 
txsaoT  to  D.  Reintzel,  or  as  successor  of  anyone 
having  title  thereto,  or  that  be  held  it  for  the 
benefit  of  the  legal  successors  and  beneficiaries 
of  the  trust. 

The  defendants,  Siever,  Kolb  and  Freund, 
styling  themselves  Trustees  of  the  First  Re- 
formed Church,  filed  their  joint  answer  admit- 
ting all  the  averments  of  the  bill. 

Upon  final  hearing  of  the  case  upon  the  plead- 
ings and  evidence,  the  Supreme  Court  of  the 
D^trict  of  Columbia,  in  Special  Term,  dis-  rKvi-i 
missed  the  bill  without  prejudice.  Upon  ap- 
peal  to  the  Supreme  Court  of  the  District,  in 
General  Term,  the  decree  of  the  Special  Term 
was  reversed,  and  the  court  decreed  that  Eb- 
btoghaus,  as  Trusteea-t  aforesaid,  be  authorized 
and  empowered  to  take  possession  of  the  prop- 
erty described  in  the  bill,  and  hxAi  the  same  as 
Trustee  for  the  First  Reformed  Church  in  the 
City  of  WashingtoQ,  D.  C,  and  receive  the 
rents  and  profits  thereof,  and  account  therefor 
as  such  Trustee  to  said  First  Reformed  Church: 
that  the  Trustees  of  the  German  Evangelical 
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Concordia  Church  be  enjoined  from  further  in- 
terfering with  said  real  estate,  or  -ffitti  the  re- 
ceipt of  the  rents  and  profits  thereof  by  Ebbing- 
haus,  and  that  they  account  to  him  for  the  rents 
received  hj  them  since  the  filioc  ol  the  bill  in 
this  case.  The  present  aj^teal  orfaigs  this  de- 
cree under  review. 

The  appellants  contend  that  the  decree  of  the 
court  below  should  be  reverb  because  the  suit 
b  not  one  of  which  a  court  of  equity  could  take 
jurisdiction,  and  the  decree  Is  not  one  which  it 
was  competent  for  such  a  court  to  make.  We 
think  this  contention  Is  weU  founded. 

The  bill  is  either  a  bill  of  intei-pleader  or  a 
bill  in  the  nature  of  a  bill  of  inleipleader.  It 
Is  clear  that  it  cannot  be  sustained  as  a  bill  of 
interpleader.  In  such  a  bill  it  is  necessary  to 
aver  that  the  complainant  has  no  interest  in  the 
oublect-matter  of  the  suit;  he  must  admit  title 
in  the  claimants  and  aver  that  he  Is  Indifferent 
between  them,  and  he  cannot  seek  relief  In  the 
premises  against  either  of  them,  Langgton  v. 
Boyhton,  2  Ves..  Jr.,  103;  AngeU  v.  Haddon,  15 
Ves.,  Jr.,  244;  Mitdidl  v.  Hayne,  3  Sim.  &  S., 
63;  AUlrieJt  v.  Tfumpion,  2  Bro.  Ch.,  149;  Met- 
axifv,  Ilervey,  1  Ves.,  248;  Dartiiet  v.  Winter, 
2  Sim.  &  S.,  536;  BedM  t.  Sogman,  2  Paige 
Ch.,  199;  AtHnaon  T.  MmOcM,  \  Cow.,  691.  In 
this  case  the  bill  foils  %o  comedy  with  any  ol 
these  requirements. 

If  the  complainant  were  in  possession  of  the 
property  in  question,  holding  it  for  the  paity 
beneficially  interested,  and  had  custody  of  rents 
and  profits  derived  therefrom,  and  the  two  sets 
of  defendants  asserted  conflicting  claims  to  die 
projiei  ty  and  to  the  rents,  the  nets  might  sus- 
tain  a  bill  of  interjileader.  But  the  complain 
[o72]  ant  is  out  of  posbession;  he  has  no  rents  in  hie 
custody.  He  is,  therefore,  in  no  jeopardy  from 
the  coufiicting  claims  of  the  defendants,  and 
cannot  call  on  them  to  interplead.  Instead  of 
admitting  title  in  the  two  sets  of  claimants  and 
aiiking  the  court  to  decide  between  them,  he 
sets  up  title  in  himself  for  the  benefltof  one  set 
and  seelcs  relief  against  the  other.'^ 

To  avoid  these  obstacles  to  tiio  maintenance 
of  the  suit,  the  appellee  insists  that  it  can  be 
maintained  as  a  bUI  in  the  nature  of  a  bill  of  in- 
terpleader. In  support  of  this  view,  his  coun- 
sel cites  section  824  of  Story's  Equity  Juris- 
prudence (11th  ed.),  where  it  is  said  that  "There 
are  many  cases  where  a  bill  in  the  nature  of  a 
bill  of  interpleader  will  lie  by  a  party  in  interest 
to  ascertain  and  establish  his  own  rights,  when 
there  are  other  conflicting  rights  between  third 
persons." 

But  in  all  such  cases  the  relief  sought  is  equi- 
table relief.  B.  It.  Co.  v.  Qute,  4  Paige.  ^; 
Parks  V.  Jackaon,  11  Wend.,  443;  McUenry  v. 
Hazard,  45  N.  Y.,  680;  Qoodrieh  v.  SlwtboU, 
Price,  Ch.,  833;  1  Mad.  Ch.  Pr.,  146,  147.  The 
authority  cited  by  the  appellee  does  not,  there- 
fore, aid  the  bill  m  this  case,  which  is  that  of  a 
party  out  of  possession  claiming  the  le^I  title  to 
real  estate,  seeking  to  oust  the  parties  m  posses- 
sion, who  also  claim  the  legal  title,  and  compel 
them  to  pay  over  the  rents  and  profits. 

The  fatal  objection  to  the  suit  is  that  It  is  in 
fact  an  attempt  by  the  party  claiming  the  legal 
tlUe  to  use  a  bill  In  eqmty  in  the  nature  of  a  bill 
of  interpleader  as  an  action  of  ejectment.  The 
record  makes  this  apparent.  At  the  instance  of 
the  Trustees  of  the  First  Reformed  Church,  the 

24S 


awellee  was  upolttted  l^-  the  Supreme  Court 
ta  the  District  of  Columbia  to  hold  the  property 
in  trust  for  that  church.  His  appointment  was 
obtained  that  he  might  bring  this  suit  in  the  in- 
terest of  the  First  Reformed  Church  against  the 
Trustees  of  the  German  Evangelical  Concordia 
Church.  He  alleges  in  his  bifi  that  he  has  the 
legal  title  to  the  premises  In  controversy,  of 
which  it  is  clear  from  the  record  that  he  is  out 
of  possession.  Having  no  rents  or  profits  hi  his 
keeping,  he  seeks  to  recover  them  from  one 
body  of  Trustees,  and  asks  the  court  to  dedde 
to  which  of  the  two  bodies  of  Trustees  claiming 
the  property  he  shall  pay  them  when  he  has  ra- 
coverea  them. 

The  answer  of  Schenck  and  Schneider  deniet  rRvgi 
that  the  appellee  is  the  legal  owner  of  Uic  prop- 
erty,  or  that  he  holda  it  as  trustee.  They  aver 
that  the  title  of  the  property  is  in  them  as  Trust- 
ees of  the  German  Evangelical  Concordia 
Church.  Upon  the  filing  oi  the  answer,  the 
point  of  controversv  between  the  parties  plainly 
appeared.  Both  claimed  to  own  the  leg^l  title, 
and  the  defendants  were  in  possession .  The  is- 
sue thus  raised  could  only  be  tried  in  an  action 
at  law.  The  decree  of  the  court  below  is  the 
equivalent  of  the  Judgment  of  a  court  of  law  in 
an  action  of  ejectment,  namely:  that  the  plaint- 
iff recover  possession  of  the  premises;  and  alsa 
of  the  Judgment  of  a  court  of  law  in  an  action 
of  trespass  for  meme  profits,  that  he  recover 
rents  and  profits.  There  is  no  ground  for  call- 
ing such  a  suit  a  bill  of  interpleader  of  any  kind. 

Thei'c  are  no  averments  in  the  bill  which  dis- 
close any  other  grounds  of  equity  jurisdicUon. 
It  is  clear  that  an  action  of  ejectment  would 
have  afforded  the  appellee  a  plain  and  adequate 
remedy. 

The  case  Is  similar  to  the  leading  case  of  Bipp' 
v.  BaHn,  19  How.,  271  [60  U.  8.,  XV..  6^], 
which  was  dismissed  by  the  circuit  court  on  the 
ground  that  there  was  on  adequate  remedy  at 
few.  Upon  appeal  to  this  court  the  decree  wa» 
afilrmed.  This  court,  speaking  by  Mr.  JtuUcf 
Campbell,  described  the  case  as  follows: 

"The  bUl  in  this  case  Is,  in  substance  and 
gal  effect,  an  ejectment  bill.  The  title  appears 
by  the  bill  to  be  merely  legal.  The  evidence  to- 
support  it  appears  from  documents  accessible 
to  either  party,  and  no  particular  circumstances 
are  stated  showing  the  necessity  of  the  courts 
interfering  either  lor  preventing  suits  or  other 
vexation,  or  for  preventing  an  Injustice  Irre- 
mediable at  law."  And  the  court  declared  as  a 
result  of  the  argument.  "That,  whenevera  court 
of  law  is  competent  to  take  cognizance  of  a 
right,  and  has  power  to  proceed  to  a  judgment 
which  affords  a  plain,  adequate  and  complete 
remedy,  without  the  aid  of  a  court  of  equity, 
the  plainttfl  must  proceed  at  law,  because  the 
defendant  has  a  constiaitioDal  rij^t  to  a  trial  by 
a  Jury."  See,  also,  Parker  v.  Ckttton  Co.,  8  [674] 
Black,  646  [67  U.  8..  XVII.,  888;  Orajid  Chutt 
V.  Wifn«ar,15WaU..878r82U.8.,  XXLJMl; 
Letffiay.  awito,28WdL,466[eOU.S..Ximi.» 
70]. 

And  this  objection  to  the  jurisdiction  may  be 
enforced  by  ue  court  tua  rfxmte,  though  not 
raised  by  the  pleadings  ot  sunested  by  oounael. 
Parker  v.  Cotton  Oo.,  and  LivBit  v.  Cbete,  «W 

ttvra. 

These  and  many  similar  authorities,  which  it 
is  unnecessary  to  cite,  are  applicable  to  the  case 
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In  hand.  They  show  that  the  court  helow  was 
viUiout  juriBoiction  to  entcrtidD  the  suit  and 
render  the  decree  appealed  from.  lit  decree  it, 
ther^ore,  reverted  and  the  eaute  remanded,  tn'u 
directions  to  diamiae  Ae  biU  w^kout  pr^vdiee. 
True  copy.  Test:  _ 
James  H.  HoKenner,  Clerk,  Sap.  Court,  U.  B. 

ated-mu.8.,m;  U81X.S.,06Sb 


W.  T.  WASHER  ET  AL.,  Ptffa.  in  Err., 

V. 

BULUTT  COUNTY. 

(See  a.  a.  Reporter  "a  ed.,  568-667.) 

Juriadiction  on  omtnded  plea^nga—brit^e  be- 
heeen  too  omnMw-Hittfiuni^  ({^ontfcran^r  to 
anuintet—-Kmtuekif  law. 

L  When  a  petltloa  la  amended  by  leave  of  the 
court,  If  the  amended  petition  shows  that  this  oourt 
has  Jurisdlctloa,  ttie  JurlsdlcUoD  will  bemaiatained 
without  regard  to  tlie  orlglnB)  petltloD. 

2.  At  the  common  law  ana  also  oy  statute,  a  ooun^ 
may  be  required  and  authorized  to  build  and  main- 
tain, at  Its  own  expense,  a  bridge  or  hiRbway  across 
Its  boundary  line,  and  extending  Into  the  territory 
of  an  adjoining  county. 

8.  The  power  conferred  upon  a  county  oourt  by 
the  Statute  of  Kentucky  to  erect  and  keep  In  repafr 
necessary  public  bridges,  includes  within  ita  terms 
a  bridge  across  the  oounty  boundary  as  well  as  one 
wholly  within  the  county  limits. 

4.  It  Is  not  necessary  before  the  county  oourt  can 
contract  for  the  erection  of  a  bridge  acroes  the 
county  boundary,  to  go  through  the  f  urmalltlea  pre- 
scrit>ea  by  the  statute  to  compel  Involuntary  aid 
from  tho  adjoining  oounty,  when  It  is  clear  that  such 
■M  ought  not  to  be  and  cannot  be  exacted. 
[Na  241.] 

Argwd  I».  1,  im.    Decided  Mar.  S,  1884. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 
The  hlsUHy  and  facts  fully  appear  ui  the 

[S59]  Statement  of  fbe  case  hvMr.  Juatiee  Woods: 
This  was  an  action  at  law  hrougbt  by  the 

Elaiotiffs  in  error  against  the  County  of  Bullitt, 
1  the  State  of  Kentucky,  on  a  contract  dated 
July  8, 1878,  made  between  the  plaiDti£F  Washer 
and  the  defendant  County,  for  the  construction 
of  a  bridge  by  Washer  over  Pond  Creek,  the 
boundary  between  Bullitt  and  Jefferson  Coun- 
ties. 

The  contract,  which  Is  attached  ns  an  exhibit 
to  the  petition,  was  executed  by  Wadier  and  J. 
W.  Ridgway,  Commissioner  of  Bullitt  County. 
It  provided  that  Washer  should  erect  an  arched 
stone  bridee  with  earthen  embankments  across 
Pond  Creek,  at  the  Branner  foundation  site,  ac- 
cording to  certain  speciflcations,  for  specified 
prices  per  cubicyard  of  masonry  and  embank- 
ment Bullitt  County  guarantied  paymrat  for 
the  whole  work. 

The  petition  alleged  that  on  August  39, 1878, 
Washer  transferred,  by  his  indorsement  In  writ- 
ing the  contract  made  by  him  with  the  County 
of  Bullitt,  and  all  moneys  due  to  him  thereon 
to  his  co-plaiotiJSs,  Danenhaucr  and  Baecker. 
It  averred  that  on  December  10, 1878,  there  was 


tl<yrm,— Bridget;  different  Mndt;  Legttlaturtmau 
grant  right  to  erect;  duty  to  repair.  See  not*  to 
Welgbtman  v.  Washington,  M  U.  S.,  XVII.,  SSL 
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due  to  the  plaintiffs  from  Bullitt  County  on  the 
contract  the  sum  of  $5,835.14,  which  it  refused 
to  pay,  or  any  part  thereof,  "  Except  the  sum 
of  11,800,  leaving  a  balance  due  thereon  of 
$3,625,14,"  from  which  latter  amount  was  to 
he  deducted  the  sum  of  $840,75,  which  the 
plaintiffs  had  agreed  mlj^ht  be  paid  by  the  de- 
fendant directly  to  the  Smith  Bridge  Company 
for  materials  furnished  it  for  the l>ridge,ieaT> 
ing  a  balance  due  the  plaintiffs  of  $8,184.89. 

The  defendant  filed  a  general  demurrer  to  the 
petition,  which  the  court  sustained,  with  leave 
to  the  plaintiffs  to  amend.  They  afterwards  filed 
an  amended  petition,  in  whitm  it  was  averred 
that,  before  the  contract  mentioned  in  the  peti- 
tion was  made,tbe  owners  and  occupants  in  pos- 
session of  the  lands  approaching  the  bridge  on 
both  sidesof  Pond  Creek  amwared  In  open  coun* 
ty  court  and  relinquished  of  record  the  rig^ 
of  way  to  and  across  the  bridge;  and  thereafter, 
and  before  the  contract  was  made,  the  County 
Court  of  Bullitt  County,  beingcomposedof  the 
presiding  Judge  and  a  majority  of  the  Justices 
thereof,  appointed  commissioners  and  notified 
the  Jefferson  County  Court  thereof,  and  re-  r 
quested  it  to  appoint  like  commissioners  to  con-  * 
tract  for  the  bridge,  which  the  Jefferson  County 
Court  did;  and  the  commissioners  so  appointed 
mctat  theplaceproposed  for  erecting  the  hridge, 
and  at  the  place  mentioned  In  the  contract,  but 
could  not  and  did  not  agree  upon  a  plan  for 
erecting  the  bridge,  nor  contract  for  the  erection 
thereof :  that  thereupon  the  County  Court  of 
Bullitt  County,  composed  of  the  County  Judge 
and  a  nmlority  of  the  Justices  of  the  Coun^, 
decided  that  It  was  necessary  to  erect  the  bridge, 
and  having  exhausted  all  means  provided  trf 
statute  for  securing  the  aid  of  Jefferson  County 
in  building  the  same,  decided  to  erect  the  bridge; 
and  that,  on  July  10,  1877,  said  county  court, 
composed  as  aforesaid,  authorized  J.  W.  Ridg- 
way to  report  plans  and  specifications  for  Uie 
erection  of  the  bridge,  and  W.  Carpenter,  the 
County  Judge,  to  receive  and  accept  bids  for 
the  same;  and  that,  in  pursuance  of  tliis  author- 
ity, the  County  Judge  accented  the  bid  of  Wash- 
er; and  that  Ridgway,  being  thereimto  author- 
ized by  an  order  of  the  county  court,  entered 
into  the  contract  with  Washer  appendett  to  the 
petition,  and  that  the  making  of  the  contract 
was  suteequentlr  ratified  by  orders  made  and 
entered  of  record  by  the  County  Court  of  Bullitt 
Countr,  composed  of  the  County  Judge  and  a 
majority  of  the  Justices  of  the  County,  direct- 
ing the  levy  of  taxes  to  pay  for  the  work  done 
under  the  contract,  and  the  application  of  the 
money  so  raised  to  that  purpose. 

The  amended  petition  also  averred  that  "The 
bridge  was  necessary  fat  the  public  use  of  the 
people  and  travel  of  Bullitt  County,  and  that 
said  proceedings  and  orders  and  the  contract  so 
entered  into  by  defendant  were  valid  and  hind* 
Ing  upon  it." 

By  the  amended  petition,  the  allegations  of 
the  orii^nal  petition  in  respect  to  the  payment 
of  $1,800  for  thework  done  under  the  contract, 
and  in  respect  to  the  sum  of  $340.76  due  the 
Smith  Bndge  Company  for  materials  for  the 
bridge,  and  the  averment  that  there  vras  a  bal- 
ance due  upon  work  performed  by  the  plaintiff 
Washer  of  $8,184.89,  werd  withdrawn;  and  the 
amended  petitionaverred  that  the  defendant  had 
faUed  to  porform  Its  contract  or  to  pi^  plaint- 
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TKAi  1  work  done  thereunder  to  their  damage 

LooAj  ^  of  16.825.14,  for  which  amount  they 
demanded  Judgment. 

To  this  am^ded  peUtion  the  defendant  de- 
murred on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

The  circuit  court  sustained  the  demurrer,  and 
the  plaintiffs  electing  to  stand  by  their  amended 
petitlcm  the  court  rendered  judgment  "That  the 
plaintifEs  take  nothing  by  their  petit^,  and 
that  the  defendant|mhience  without  day  and  re- 
-cover  of  the  plaintltb  its  costs,"  etc 

This  writ  of  error  biisgs  the  judgment  so  ren- 
dered under  review. 

Mmra.  Aiufuatiw  E.  Wlllson  and  Jame$ 
Barlan,  for  p&intiffs  in  error. 

Mmn.  James  Speed.  D.  M.  Rodman,  E. 
P.  StTavA  and  ^  K  Brown,  for  defendant  in 
•error. 

Mr.  JiuUce  Woods  delivered  the  opinion  of 
^the  court: 

The  defendant  in  error  contends  that  the  ap- 
peal diould  be  dismissed  because  the  amount  m 
-controversy  is  less  than  $5,000  and,  therefore, 
not  sufficient  to  give  this  court  jurisdiction. 
This  contention  is  oased  on  the  averments  of  the 
-original  petition,  which  allowed  that  tiie  suit 
was  brought  to  recover  only  $8,184.89,  the 
balance  due  for  work  done  under  the  contract 
4ued  on  and  for  $500  damages. 

In  the  amended  petition  all  the  avermcata  of 
"the  original  petition  by  which  the  amount  in 
controversy  was  reduced  below  $5,000  were 
wlUidrawn,  and  it  was  averred  that  the  sum  of 

J 5,835.14  was  due  to  the  plainti£b  for  work 
one  under  the  contract.  It  was  as  competent 
for  the  plaintiffs,  when  leave  had  been  given 
them  to  amend  their  petition,  to  amend  it  in 
respect  to  the  sum  for  which  judgment  was  de- 
manded as  in  any  other  mutter.  The  admission 
in  the  ori^al  petition  of  the  payment  of  $1,800 
was  specifically  withdrawn  in  the  amended  pe- 
tition, and  after  the  withdrawal  of  that  admis- 
sion it  nowhere  appeared  In  the  record  that  said 
flum  was  ever  paid.  The  admission  might  have 
been  made  by  the  inadvertence  or  mistake  of 
the  plaintiffs  or  their  counsel;  but  however 
made  it  was  within  their  power  to  withdraw  it 
rsaci  ^^out  assigning  reasons  for  the  withdrawal. 
LooKj  They  were  not  inexorably  bound  by  the  aver- 
ments of  the  original  petition.  When  a  peti- 
tion is  amended  by  leave  of  the  court  the  cause 
proceeds  on  the  ameud^  petition.  It  was  upon 
the  amended  petition  that  the  judgment  of  the 
court  below  was  given.and  (be  question  brought 
here  by  this  writ  of  error  is  the  sufficiency  of 
the  amended  petition.  If  its  averments  show 
that  this  court  has  jurisdlcUim,  the  jurisdiction 
will  be  maintained  without  x^aid  to  the  origi- 
nal  petition.  It  has  been  held  by  this  court  that 
after  a  case  had  been  dismissed  by  it  for  want 
of  jurlsdicUon,  the  pleadings  being  technically 
defective,  the  circuit  court  mi^nt  allow  an 
amendment  so  as  to  show  the  jurisdiction,  and 
on  a  decree  newly  rendered  the  case  m%ht  be 
again  brought  to  this  court.  Jackton  v.  Amon, 
10  Pet.,  480. 

As  the  amended  petition  avers  that  there  is 
-due  the  {)laintiffs  a  sum  exceeding  $5,000,  we 
are  of  opinion  that  the  jurisdiction  of  this  court 
is  plain  upon  the  face  of  the  record. 

we  now  come  to  the  merits  of  the  case.  The 


demurrer  admits  the  execuUon  of  the  contract 
by  Ridgway,  the  county  commisdoner,  under 
authority  of  an  order  of  the  county  court;  its 
subsequent  ratiflcation  by  orders  cu  the  county 
court,  composed  of  the  County  Judge  and  a  ma- 
lority  of  the  justices  of  the  County,  directing  the 
levy  of  taxes  to  pay  for  work  done  under  the 
contract  and  directing  the  application  of  the 
money  so  raised  to  that  purpose  ;  and  admits 
that  there  is  due  the  plaintiffs  the  sum  of 
$5,825. 14  for  the  work  so  done.  The  Coimty  of 
Jefferson  raises  no  objection  to  the  building  of 
the  bridge.  So  far  as  appears,  it  is  quite  will- 
ing that  Bullitt  County  should  erect  the  hridge, 
provided  it  does  so  at  its  own  expense.  The 
land  owners  at  the  Jefferson  County  end  of  the 
bridge,  over  and  on  whose  premises  a  part  of 
the  bridge  rests,  make  no  objection.  On  the 
contrary,  they  have  nanted  a  right  at  mj  to 
BuIlittCoun^OTer  their  lands  to  and  across 
the  bridge.  The  only  controversy  between  the 
parties  is  whether  Bullitt  Coimty  bad  authority 
to  make  the  contract  sued  on,  by  which  it  un- 
dertook at  its  own  cost  to  build  across  a  bound- 
ary' stream  a  bridge,  one  end  of  which  was 
within  the  territory  of  another  county. 

The  statute  law  of  Kentucky  applicable  to  [563] 
this  question  is  as  follows; 

Section  1  of  article  16,  chapter  28  of  (he  Gen- 
eral Statutes  of  Kentucln^,  iwge  805.  provides: 

"County  courts  have  Junsmction  to  lay  and 
supei-intend  the  collection  of  the  county  levy, 
erect  and  keep  in  repiur  necessary  public  build- 
ings, bridges  and  other  structures,  and  superin- 
tend the  same;  regulate  and  control  the  fiscal  af- 
f^Ts  and  property  of  the  county;  •  •  * 
provide  for  the  good  condition  of  the  public 
highways  in  the  county;  and  to  execute  nil  of 
its  orders  consistent  with  law  and  within  its  Ju- 
risdiction." 

Sections  86, 87  and  88  of  article  1,  chapter 
94,  General  Statutes,  pag^  707  declare  as  fol> 
lows: 

"  Sec.  88.  When  the  county  court  of  any 
county  shall  deem  it  advisable  to  erect  a  bridge 
or  causeway  over  any  place  between  that  and 
an  adjoining  county,  the  court  shall  app<^t  a 
commissioner  and  notify  the  court  of  the  ad- 
joining county  thereof  and  request  the  latter  to 
appoint  a  like  commissioner ;  and  it  sliall  be 
the  duty  of  the  court  so  requested  to  appoint 
such  commissioner.  The  persons  so  appointed 
shall  meet  at  the  place  so  proposed  for  erecting 
the  bridge  or  causeway,  and  agree  on  a  plan  for 
the  same  and  contract  for  the  erection  thereof; 
and  each  of  said  county  courts  shall  levy  the 
costs  of  such  work  on  its  county,  in  proportion 
to  the  number  of  tithables  In  each  county. 

Sec.  87.  When  the  counU^  court  of  one  coun- 
ty shall  think  It  expedient  to  build  a  bridge  or 
causeway,  and  diall  appoint  acommissioDer  aa 
its  part  as  provided  in  the  preceding  section,and 
the  court  of  the  adj<rining  county  shall  refuse 
to  appoint  a  commissioner  *  ^  *  the  cir- 
cuit court  of  the  county  refusing  may  issue  a 
writ  of  mandamtu  to  the  county  court  to  show 
cause  wby  an  order  shall  not  be  entered  up  di- 
recting the  appointment  of  the  commissioner, 
and  the  erecuon  of  such  bridge  or  causeway, 
etc. 

Sec.  88.  When  the  mandamv»  is  returned, 
the  circuit  court  shall  hear  and  consider  such 
evidence  touching  the  matter  as  either  party 
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maj  adduce,  and  shall  either  dismiss  the  pro- 
ceedings or  award  a  peremptory  mandomuf,  as 
may  seem  proper." 

<64]  At  common  law  a  bridge  was  a  common  high- 
way, and  the  county  was  bound  to  repair  it. 
Sea.Y.  BointhiU,  2  Id.  Kaym.,  IIU;  Bridge, 
tStSk.,  77;  Bex  r.  KuU,  2  East,  842.  Under 
ttie  Statute  of  22  Heiti7  8.  which  has  been 
held  to  be  merely  declaratotr  of  the  common 
law,  when  part  of  a  bridge  happened  to  be  in 
one  shire  and  the  other  part  in  another,  the  re- 
spective shires  were  bound  to  repair  within 
their  respective  limits.  Woolrycb,  Ways,  800. 
But  when  a  bridge  which  crossed  a  river  divld* 
ing  two  counties  was  maintained  by  one  of  the 
counties  under  the  Statute  of  23  Henry  8,  it  was 
beld  that  under  the  same  statute  it  was  compel- 
lable to  repair  the  highway  as  a  part  of  the 
bridge  for  a  distance  of  three  hundred  feet  from 
each  end  of  the  bridge,  although  one  end  was  in 
another  county.  Bex  v.  IrUumtanti  of  Devon, 
14  East,  477. 

It  is,  therefore,  clear  thatat  the  common  law 
ft  county  might  be  required  to  maintain  a  bridge 
or  causeway  across  its  boundary  line,  and  ex- 
tending into  the  territory  of  an  adjoining  coun- 
ty.  The  same  rule  prevails  in  this  country. 

"A  county  is  one  of  the  territorial  divisions  of 
a  State  created  for  public  political  purposes 
connected  with  the  administration  of  the  State 
Government,  and  being  in  its  nature  and  ob- 
jects s  municipal  orsamzation,  the  Legislature 
may  exercise  control  over  the  county  agencies, 
and  require  such  public  duties  and  functions  to 
be  performed  by  them  as  fall  within  the  general 
scope  and  objects  of  tbe  municipal  organiza- 
tion." Taibot  V.  Qiieen  Ann^t  Oo.,  50  Md., 
245.  It  may  even  impose  on  one  county  the 
expense  of  an  Improvement  by  which  it  mainly 
is  benefited,  but  m  which  the  whole  State  is  in- 
terested. MolnU  Co.  v.  KimbaU,  103  U.  S.,  691 
[XXVI.,  238]. 

'  'A  county  is  created  almost  exclusively  with 
a  view  to  the  policy  of  the  State  al  large,  for 
purposes  of  political  organization  and  civil  ad- 
ministration in  matters  of  finance,  education, 
provision  for  the  poor,  military  organization, 
and  of  means  of  travel  and  transportation,"  etc. 
JIamiittm  Oo,  v.  Mighsla,  7  Ohio  St.,  109. 

S053  In  the  case  of  Agavam  v.£fiimjMls/i,130  ]\[ass., 
628,  it  was  said  by  the  court  that  "It  is  well 
settled  that  the  Legislature  may  enact  that  a 
particular  road  or  bridge  shall  be  a  public  high- 
uay,  or  may  direct  it  to  be  laid  out  as  such  by 
county  commissioners,  and  in  either  case  may 
order  the  cost  thereof  *  *  •  aswellasthe 
cost  of  maintidning  it  or  keeping  it  in  repair, 
to  be  paid  either  by  the  Commonwealth  or  by 
the  counties,  cities  or  towns  in  which  it  lies,  or 
which  may  be  determined  by  conunisijioners  ap- 
pointed by  the  counties  to  be  specially  benedted 
thereby."  See,  sXso Norwidt-v.Comrt.,  18  Pick., 
60;  Attu  Qen.  v.  CamMdge,  16  Gray,  247;  Scit- 
vate  T.  \Yetfiwuth,  108  Mass.,  128. 

It  is,  therefore,  not  open  to  question  that  tbe 
Legislature  may,  in  its  discretion,  authoiize  or 
require  one  county  to  build,  at  its  own  expense, 
a  bridge  or  road  across  tbe  boundary  line  be- 
tween It  and  another  county. 

When,  therefore,  tbe  Legislature  of  Kca- 
tucky  authorized  the  county  court  of  any  coun- 
ty to  erect  and  keep  in  repair  necessary  public 
bridges,  the  Act  may  well  be  construed  to  au- 

110  u.  s. 


thorizethe  county  court  of  one  county  to  build 
at  its  own  expense  a  bridge,  which  it  should  ad- 
judge to  be  necessary  for  the  use  of  the  people 
of  the  county,  over  a  stream  which  formed  the 
boundary  line  of  the  county.  The  power  con- 
ferred upon  the  countT  court  by  the  Statute  of 
Kenbicky  to  erect  and  keep  In  repair  neceesaz; 
public  bridges,  includes  within  its  temu  a 
bridge  across  the  county  boundair  as  well  aa 
one  wholly  within  the  county  limits.  Unless, 
therefore,  there  is  other  legislation  which  mod- 
ifies the  power  thus  conferred,  the  authority  of 
Bullitt  County  to  contract  for  the  erection  of 
the  bridge  in  question  is  plain. 

It  is  insisted  hy  the  defendant  In  error  that 
sections  36  and  87  ftf  article  1,  chapter  94,  above 
quoted,  furnish  an  invariable  rule,  whlcumast 
be  followed  before  the  county  court  can  make 
any  contract  for  the  erection  of  a  bridge  across 
the  county  boundary;  that  is  to  say,  ue  bridge 
must  be  adjudged  necessary  to  the  people  of 
both  counties  in  proportion  to  thdr  taxable 
property;  conunisnoners mu8tbeappoiDtedforC586! 
each  county,  and  they  must  agree  upon  the 
plans  and  enter  into  a  contract  wt  the  erection 
of  the  bridge;  and  that,  unless  all  these  thines 
concur,  there  can  be  no  bridge.  We  think  sudi 
a  construction  of  the  statute  is  not  tenable. 

It  may  frequently  happen  that  a  bridge  or 
causeway  across  the  boundary  line  between 
two  counties  may  be  of  vital  necessi^  to  one 
andof  litUe  use  to  the  oOier.  It  may  oitenhap- 

gen  that  a  county,  to  be  little  or  not  at  all  bene- 
ted  by  a  proposed  bridge,maT  successfully  op- 
pose before  the  circuit  court  the  entering  of  an 
order  directing  the  appointment  of  a  commis- 
sioner in  its  behalf,  or  the  erection  of  the  bridge 
in  part  at  its  expense  in  proportion  to  its  taxa- 
ble property.  To  hold  that  the  adjoining  coun- 
ty could  not  under  these  circumstances  build  at 
its  own  expense  a  bridge  necessary  for  the  use 
of  its  inhabitants,  would  be  an  unwarrantable 
construction  of  the  statute. 

In  our  opinion,  these  proceedings  are  neces- 
sary only  when  the  county,  desiring  to  erect  a 
bridge  over  a  stream  dividing  it  from  an  ad- 
joining county,  seeks  to  compel  the  adjoining 
county  to  bear  its  share  of  the  expense.  If  its 
counW  court  adjudges  that  tbe  bridge  is  neces- 
sary for  tbe  inhabitants  of  their  county  but  is 
of  opiuion  that  it  isnotof  sufQcient  importance 
to  the  people  of  the  adjoining  county  to  justify 
the  laying  of  a  tax  to  aid  in  its  erection.  In  pro- 
portion to  the  taxable  property  of  such  adjoin- 
ing county,  they  may  buUd  the  bridge  at  the 
expense  of  their  own  coun^.  It  is  not  neces- 
sary to  go  throu^  the  formalities  prescribed 
by  the  statute  to  compel  involuntary  aid  from 
tbe  adjoining  county,  when  it  is  clear  that  such 
aid  ought  not  to  be  and  cannot  be  exacted. 

But,  according  to  the  averments  of  the  dec- 
laration, the  statute  was  pursued  in  this  cose  as 
far  as  was  possible.  The  County  Court  of  Bul- 
litt County  appointed  its  commissioner  and  no- 
tified the  fact  to  tiie  County  Court  of  JeflFersoD 
County,  and  requested  it  to  appoint  a  like  com- 
missioner, which  It  did.  The  commiadoners  so 
appointed  met  at  the  place  proposed  for  the 
erection  of  the  bridge,  but  they  could  not  and 
did  not  agree  upon  a  plan  or  make  a  contract 
for  theconstruction  of  the  bridge.  Nothing  fur- 
ther could  be  done  under  sections  80  and  87. 
Bullitt  County,  therefore,  fdl  back  upon  the[S67 
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power  conferred  by  section  1  of  article  16,chBp- 
ter  28,  and  made  a  contract  by  which  it  became 
responaiUe  for  the  entire  cost  of  the  bridge.  Its 
power  to  do  this  was,  we  think,  cl«ir. 

We  find  nothing  in  the  decisions  of  the  Court 
of  Appeals  of  Kentucky  contrary  to  this  view. 

The  case  of  Ndaon  Co.  y.  WcuhingUm  Co.,  14 
B.  Men.,  92,  is  much  relied  on  by  the  defend- 
ant in  error.  We  have  been  able  to  see  nothing 
in  that  case  applicable  to  the  controversy  in 
this.  The  proceeding  was  one  begun  in  Uie  Cir- 
cuit C!ourt  by  Wasmiurtoit  County  under  sec- 
tion 7  of  the  Act  of  1797,  which  Is  similar  to 
sections  86  and  37<tf  article  1,  chapter  94,«tfpni, 
to  compel  the  Justices  of  Nelsou  County  to  ap- 
point commissioners  to  act  with  commissioners 
appointed  by  Washington  County  In  fixing  the 
manner  and  conditions  of  building  a  bndge 
across  Chaplin  River,  the  boundary  between 
the  two  counties,  and  to  show  cause  why  they 
should  not  "lay  a  levy"  to  build  such  bridge. 
The  Court  of  Appeals  merely  decided  that  Nel- 
son County  could  not  be  compelled  to  levy  a 
tax  to  build  the  bridge  until  commissioners  bad 
been  appointed  to  decide  upon  Its  site  and  cost, 
and  before  It  had  united  In  the  contract  to  build 
the  bridge. 

It  is  true  the  court  said  that  "  Until  a  Joint 
commission  is  constituted  to  act  In  obedience  to 
the  requisitions  of  the  statutes,  neither  of  the 
counties  is  bound,  nor  can  either  be  compelled, 
to  tax  their  citizens  in  any  way  to  raise  the  mon- 
ey to  bulk!  the  bridge.  That  might  be  true 
when  the  proceeding  was  to  compel  the  build- 
ing of  a  bridge  at  the  joint  cost  of  the  two 
counties;  bvit  this  remark  can  have  no  applica- 
tion to  this  case  where  one  of  the  two  counties 
has  by  her  contract  undertaken  to  pay  the  en- 
tire cost  of  the  bridge  imder  the  general  power 
conferred  by  section  1  of  article  16,  chapter  28. 

InouropioioD  the  County  Court  of  Bullitt 
County  had  power  to  contract  for  the  construc- 
tion ut  tlic  cost  of  Bullitt  County  of  the  bridge 
in  question,  having  adjudged  that  it  was  neces- 
sary for  the  pubUc  use.  ufollows  that  the  de- 
murrer to  tiio  amended  petition  should  have 
been  overndcd.  TIu  judgment  of  tlie  CHmtit 
Court  tuataining  Viedemurrer  at  the  eosta  ofifie 
plaintiff  must  be  reverted  and  the  eaune  rema  nOed 
for  further  proceedings  in  eor^ormity  mth  t/tit 

True  copy.  Test: 

Jamos  H.  UoKennej,  Qerk,  Sap.  Court,  U.  8. 


JOHN  SWANN,  Appt., 

V, 

GEORGE  F.  FABTAN,  As  Surviving  Ezr. 
of  JoHH  S.  Wbioht,  Deceased,  and  THE 
ALABAMA  GREAT  SOUTHERN  RAIL- 
ROAD COMPANY. 

(See&CBiVortw^ed.,  BBtHXB.) 

PuTchtmof  railroad  at  mortga^  taie—lient  up- 
on— ukHMT  ef  ejection*  to  claim. 

1.  Where  a  purchaser  of  a  railroad  upon  a  mort- 
gage foreclosure  Bale,by  the  express  t^nns  of  the  de- 
cree of  sale,  was  reqiilrod,  without  qualification,  to 
take  the  property,  upon  conflrmntiOQ  of  tbo  sole, 
subject  to  the  Ueos  already  ettta))lishcd,  or  which 
mlffht  on  pending  references  be  established,  as  prior 
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and  Bupertor  to  the  liens  of  the  flitt  mortgage  bond 
holoeiB,  be  has,  so  long  as  he  ke^  the  property,  nc 
Btajdlng  io  court  for  the  purpose  of  re-Utlntlng 
those  IfoiB  ezinrasBlr  subjeot  to  which  he^iuSs 
and  took  title. 

St.  If  the  receiver  and  trustee  were  guilty  of  fraud 
and  Im position  In  remeoc  to  any  or  the  claims.  It 
was  competent  fOr  the  noodholdeia  and  the  pa^M 
Interested  In  the  proper^,  before  title  was  passed 
to  the  puTphaser,  to  waive  any  grounds  of  com- 
plaint whksh  the?  may  have  had  oa  that  account, 

&  When  th^  have  acquiesced  in  their  aUowance. 
thereby  otmaeiitlng  that  tiie  proceeds  of  sale,  to  the 
amount  of  such  chums,  ^ula  be  applied  in  payment 
thereof,  ratbCT  than  In  saUsraotion  of  their  own  de- 
mands, tbo  purchaser  cannot  be  relieved  from  his 
obligation  to  comply  with  the  terms  of  puitdiase  as 
set  forth  in  the  oeoree  and  In  the  oonveyaooe  to 
bliH, 

[Na  163.] 

ArmudDee.  18, 19,  JS8S,  ZkefdadMar^S,  1884. 

APPEAL  from  tbeCiroultOonrt  of  the  United 
States  fbr  the  Southern  District  of  Ala- 
bama, 

The  history  and  facts  of  the  case  fully  ^»pear 
In  the  opinion  of  the  court. 

Musra.  David  Clopton  and  Sctnma  F, 
JHee,  for  appellant, 

Meam.  P.  Hamlltoa,  Moorfleld  Sto> 
rej%^.  H.  Fiske  and  31  X  SamiUtm,  for  ap 

JIfr.  Jtutiee  Harlan  delivered  the  opinion  of 

the  court; 

This  is  an  appeal  from  a  final  decree  dismiss 
ing  a  bill  filed  by  John  Swann  against  tlic  ex- 
ecutors of  John  S.  Wriglit  and  liic  Alabama 
Great  Southern  Railroad  Company,  a  Corpora- 
tion created  under  the  laws  of  Alabama.  Swann 
was  the  assignee  of  Wilder  and  McMUlen.wbo 
were  the  purchasers  at  the  sale  in  a  foreclosure 
suit  Instituted  on  the  80th  of  May,1872,  ^  the 
trustees  for  the  holders  of  bonds  of  the  Alabama 
and  Cliattanooga  Railroad  Company,  secured 
bv  a  fii-st  mortgage  upon  its  rood,  rights,  frao- 
cnises  and  property.  With  the  assent  of  Wilder 
and  McMillen,  Swann  was  reported  as  pur- 
chaser, and  the  sale  being  confirmed  a  deed  was 
made  to  him,  Subsequentiy  he  convqred  all 
his  right,  title  and  Interest  to  the  Alabama  Great 
Southern  Railroad  Company, 

The  complainant  seeks  to  re-open  the  long 
protracted  contest,  In  the  foreclosure  suit,  be- 
tween the  first  mortgage  bondholders  and  the 
executors  of  John  S.  Wrig^it,  as  to  whether  cer- 
tain claims  of  the  latter  were  liens  upon  the 
mortgage  security.  Appellees  urge  as  a  con- 
trolling consideration  that  the  first  mortnge 
bondholders  acquiesce  In  the  allowance  of  the 
Wright  claims  as  having  priority  of  lien  over 
tliem;  and  they  also  contend  that,  in  view  of  the 
several  orders  in  the  foreclosure  suit,  particu- 
larly the  decree  under  which  the  sale  of  the 
mortgage  property  was  had  and  under  which 
Swann  claimed  and  received  a  deed,  he  has  no 
standing  in  a  court  of  equity  to  question  the  al- 
lowance of  tiie  Wright  cUdms  as  superior  liens 
upon  the  property.  This  proposition  is  contro- 
verted by  appellant. 

In  onier  that  appellant's  relations  to  the  prop- 
erty may  be  understood,  and  the  questious  in- 
volved in  this  appeal  clearly  comprehended,  it 
is  necessary  to  examine,  somewhat  in  chrono- 
logical order,  the  various  steps  taken  in  the  fore- 
closure suit. 

By  an  order  made  In  that  suit  on  the  26th  day 
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of  AiigQit.l8TS,  LewbBlOB  and  W.  J.  Hanl- 
■on  were  appointed  lecelven,  witb  authority  to 
pot  the  Alabama  and  C!hattanoga  xailroad  and 
other  property  embraced  In  the  first  mortgage 
ta  zepur;  to  complete  any  uncGmpleted  portions 
theret^;  to  procure  rolling  stock,  machinery,  and 
other  necessary  things  for  operating  the  road; 
and  to  manage  It  to  the  best  advantage,  so  as  not 
only  to  prerent  the  property  (then  In  a  dilapidat- 
ed conmUon  and  being  recklessly  wasted)  from 
further  deterioration,  but  to  preserve  it  for  the 
benefit  aa  well  of  the  first  mortgage  bondhold- 
eia  aa  of  all  others  having  an  Interest  In  It.  It 
waa  also  ordered  that  all  claims  on  account  of 
moneys  raised  through  the  receivers  by  loan.or 
upon  advances  for  the  foregoing  purposes,  not 
exceeding  |1,S00,000,  "Shall  be  a  first  lieo, 
prior  to  all  others,  on  the  said  railroad  and  oth- 
er property,  and  to  be  paid  for,  before  the  said 
first  mortgage  bondholders,  out  of  the  proceeds 
of  said  property."  The  receivers  were  directed 
to  issue  ceiiificates  for  moneys  so  raised,  the 
loan  to  be  made  upon  such  terms  as  they  might 
deem  expedient;  "Provided,  That  said  certifi- 
cates shall  not  be  disposed  of  for  lessthao  nine- 
ty cents  to  the  dollar  of  their  face;  and,  Alto 
orovided.  That  Intei-eat  thereon  shall  not  be  al- 
lowed at  a  greater  rate  than  eight  per  cent  jier 
annum,  payable  half  yearly;  and  such  certifi- 
cates shiul  not  be  issued  until  the  same  shall  be 
countersigned  by  a  majority  of  the  trustees  for 
said  first  mortgage  boudholders, without  which 
countersigning  ther  shall  not  be  entitled  to  the 
lien  and  prionty  aforesaid." 

On  the  3dd  day  of  January,  1874,  a  decree 
waa  passed  for  a  sale  of  all  the  mortgage  prop- 
erty as  an  entirety;  the  purchaser,  upon  confir- 
mation of  the  sale  andinymentof  the  purchase 
money,  to  receive  a  conveyance.  In  fee  simple, 
of  all  the  right,  title  and  interest  of  the  com- 
pany, and  of  all  persons  claiming  under  it,  in 
the  railroad,  premises,  franchises  and  property 
covered  by  the  mortguie  and  free  from  the  claim 
of  the  dwndauts  In  uat  salt 

It  was  further  decreed  that  the  proceeds  to 
arise  from  the  sale  and  which  had  arisen  or 
593]  should  arise,  in  the  hands  of  the  receivers,  from 
the  prosecution  of  the  business  of  the  company, 
or  which  had  arisen  or  might  arise  in  any  other 
way  from  the  property,  are,  in  law  and  equity, 
liable  to  be  applied  in  the  following  order : 
first,  to  the  necessary  expenses  incident  to  the 
execution  and  due  preservation  of  the  trust  cre- 
ated by  the  mortgage,  including  reasonable 
compensation  to  trustees  and  their  counsel  and 
to  the  receivers,  and  all  legal  and  necessary  ex- 
penses, then  remaining  unpaid,  which  had  been 
properly  incurred,  with  the  authority  of  the 
court,  in  relation  to  the  property;  second,  to  the 
payment  of  all  taxes,  charges,  assessments  and 
liens  prior  in  law  to  the  lien  of  the  mortgage ; 
all  sums  expended  in  perfecting  the  title  to  the 
right  of  way,  or  to  any  property  formerly 
claimed  by  the  company  and  then  claimed  to  t>e 
embraced  by  the  mortage ;  and  "  All  liabilities 
incurred  by  the  receivers.  Including  such  re- 
ceivers' certificates  or  other  receivers  indebted- 
ness as  may  be  sanctioned  or  ordered  to  be  paid 
l^thiacourt,  in  accordance  with  the  provisions 
hereinbefore  contidned ; "  third,  to  the  payment 
of  such  of  the  first  mortgage  bonds,  with  their 
interest  warrants,  as  may  be  reported  by  the 
master  to  have  been  bona  fide  issued  and  to  be 
tlO  U.  & 


outatanding  and  impald ;  fourth,  thereildueto 
be  subject  to  such  order  priori^  In  distribu- 
tion as  tlie  court  should  establish  and  decree,  »• 
■erring  for  future  oonildention  certain  d8> 

scribed  bonds. 

By  the  same  decree  It  waa  declared,  "  That  all 
moneys  which  have  been  raised  by  said  recelven 
hj  loan  or  which  may  have  been  advanced  br 
them  for  the  purposes  aforesaid  and  which  shaU 
be  ascertained  by  the  decretal  orders  of  this 
court  to  have  been  expended  or  which  may  be 
expended  for  the  purposes  contemplated  by  and 
i&  accordance  wiu  the  said  orders  of  this  court, 
not  exceeding  the  sum  of  $1,200,000.  shall  be  a 
first  Hen  prior  to  all  others  on  the  said  railroad 
and  other  property  and  to  be  paid  before  the 
said  first  mortgage  bonds  out  of  the  proceeds 
said  property ;  and  nothing  in  this  decree  *  *  * 
shall  impair  the  cl^ma  or  ng^hta  of  the  cnditon 
of  the  receivers  appointed  under  either  of  said 
orders,  or  the  owners  of  certificates  Issued  by 
said  receivers  under  said  orders,  or  the  holders 
of  said  certificates  under  hypothecation  to  the  . 
extent  of  money  loaned  and  advanced  on  the  E*»»*- 
same  for  the  puri>oses  t^oresaid,  with  the  inter- 
est and  expense  added  thereto." 

The  cause  was  referred  to  Joseph  W.  Burke, 
as  special  commissioner,  with  dii-ections  to  re- 
port all  amounts  necessary  and  proper  to  be  pdd 
out  of  the  proceeds  of  sale  as  indicated  by  the 
decree. 

On  the  25th  of  April,  1874,  an  order  was  en- 
tered, upon  the  petition  of  the  bondholders,  sus- 
pending the  sale  of  the  property  until  the  mat- 
ters involved  and  under  reference  should  be  re- 
ported on  and  settled  by  tiie  court;  and  allowing 
bondholders  to  appear  in  Uieir  own  right  before 
the  commissioner  and  the  court,  and  to  contest 
any  and  all  demands  embraced  by  the  order  of 
reference,  or  that  might  arise  before  the  court 
touching  the  property  to  be  sold. 

The  reports  of  Commissioner  Burke,  made 
June  18,  1874,  and  May  31,  1876,  show  that 
among  the  claims  contested  before  and  allowed 
by  him,  were  two  by  John  S.  Wright,  tliose 
already  referred  to,  one  based  upon  receivers* 
certificates  issued  by  Rice  and  Harnlson, 
amounting,  principal'and  interest,  to  |o3,000; 
and  the  other,  based  upon  like  certificates,  ag- 
gregating $56,444.44,  which  had  been  liypoth- 
ecoted  to  Wright  as  security  for  money  ad- 
vanced, as  was  alleged,  to  tbe  receivers.  For 
reasons,  not  disclostn  by  the  record,  this  report 
was  not  satisfactory  to  tlie  parties ;  and,  by  an 
order  of  June  11,  1875,  the  court  approved  and 
gave  effect  to  a  written  agreement  between  the 
contesting  bondholders,  the  trustees  and  the 
holders 01  receivers'  certificates,  whereby  itwas 
stipulated  that  tlie  matters  of  reference  involved 
in  tlic  cause  should  be  referred  to  some  well 
known  lawyer  and  thorough  business  man, 
with  authority  to  Inquire  Into  and  settle  the 
same.  That  agreement  provided  that  such  set- 
tlement should  be  fimd  between  the  parties 
thereto,  when  confirmed  by  the  court.  Philip 
Phillips  was  thereupon  appoioted  a  special  com- 
missioner, with  directions  to  review  and  re-ex- 
amine, so  fur  as  the  parties  desired,  the  matters 
theretofore  refeiTcd.  If  any  of  the  receivers' 
certificates  were  objected  to  by  either  party,  the  rKOKi 
commissioner  was  directed  to  inquire  and  report 
whether  they  were  issued  and  used  in  accord- 
ance with  the  orders  in  the  cause ;  what  dlspost* 
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tlon  was  made  of  them ;  what  certificates  should 
he  allowed  and  what  rejected.  Among  the 
claims  re-examined  wereuose  held  l^'Wiight 
They  were  allowed,  as  shown  by  his  r^OTt 
dated  September  6. 1875,  and  filed  November 
18,  1876. 

The  cause  was  heard  upon  exceptions  to  the 
reports  of  Commissioners  Burke  and  Phillips, 
and  a  comprehenave  order  made  on  the  l«b 
day  of  February,  1876.  Aa  to  the  Wright 
dunu,  the  order  provided  that  nothing  be  then 
allowed  thereon,  and  that  "  The  whole  matter 
of  said  claims,  in  respect  of  said  sale,  loan  and 
hypothecation  (of  receivers'  certificates  in  the 
hands  of  Wright),  and  all  circumstances  con- 
nected with  said  transactions,  be  and  the  same 
are  hereby  referr^  to  Lyman  Gibbons  as  special 
master  conmiiisaioner  to  take  evidence  upon,  ex- 
amine Into  and  report  upon  said  matters  fully, 
with  the  evidence  taken  by  him.  Upon  the  com- 
ing in  and  confirmation  of  said  special  master's 
report  the  court  will  make  a  further  decree 
ttwreon." 

On  the  4th  of  December,  1876,  no  report  hav- 
ing been  then  made  upon  the  Wright  claims  by 
the  commissioner  lost  appointed,  tbe  court  made 
a  decree  for  the  sale  of  the  mortgaged  proper^, 
to  take  place  on  the  22d  day  of  January,  1877. 
That  decree  provided  that  tiie  sale  "Shall  be 
subject  to  the  Hens  established  or  which  may  be 
established  hj  said  court  in  this  cause  on  refer- 
ences heretofore  had  and  now  pending,  as  prior 
and  superior  to  the  lien  of  the  holders  of  bonds 
issued  under  the  first  mortgage,  decreed  to  be 
foreclosed  by  former  decree  In  said  cause;" 
furtlker,  "That  all  money  paid  us  earnest  under 
this  decree,"  the  sum  of  ^300,000  was  required 
for  Uiat  purpose,  "  shnlt  forthwith  be  reported 
to  this  court  ood  be  subject  to  its  order,  and  that 
upon  the  confirmation  of  tbe  sale  made  under 
tills  decree  the  purchaser  shall  have  and  be  in- 
vested with  a  good  title  to  tbe  said  railroad  and 
property  sold  under  this  decree,  subject  only  to 
what  may  remain  unpaid  of  the  claima  and  liens 
estaUished  by  this  court  as  paramount  and  su- 
perior to  the  liens  of  tlie  first  mortgage  and  firat 
[506]  mortgage  bondholdei-s;"  still  further,  the  bal- 
ance of  the  purchaser's  bid  remaining  after  pay- 
ing said  earnest  money  was  directecTto  be  paid 
in  such  manner  and  at  such  time  as  the  court 
may  direct,  "Except  that  said  balance  may  be 
puid  by  the  purchaser  in  any  claims  which  may 
have  ijeen  established  by  the  court  In  this  cause 
as  paramount  and  superior  to  tbe  Hen  of  said 
first  mortgage  and  said  first  mortgage  bondhold- 
ers." 

It  has  already  been  stated  that  Wilder  and 
McMillen  became  the  purchasers  of  tbeproper- 
tv.  The  amount  bid  by  them  was  $600,000. 
Swann  succeeded  to  their  rights  by  an  agree- 
ment made  March  80,  1877.  The  sale  was  re- 
ported to  court  on  April  8, 1877,  the  report 
showing  that  the  benefits  of  the  purchase  had 
been  transferred  to  Swann,  Four  days  there- 
after, April  7,  1877,  Commissioner  Gibbons 
made  his  report  In  relation  to  the  Wright  claims, 
sustaining  the  conclusions  reached  by  Commis- 
sioner Phillips,  and  expressing  his  entire  con- 
viction that  those  claims  were  correct  and  just. 

On  the  18th  of  June,  18T7,  that  report  came 
up  for  consideration.  Swann,  In  his  capacity  as 
purchaser  of  the  mortgaged  property,  moved 
that  the  Wright  claims  be  r&submiUed  to  the 


commissioner,  with  leave  to  produce  addlticHutI 
evidence  In  oppoaition  to  them.  That  motion 
was  denied.  He  then  asked  leave  to  file  excep- 
tions to  tbe  report  That  application  was  also 
denied,  and  the  report  was  in  all  things  con- 
firmed. 

On  the  15th  of  Jime,  1877,  the  sale  to  Swann 
was  confirmed.  By  the  decree  of  confirmation, 
conveyances  were  required  to  be  executed  to 
bim,  covering  all  the  property  and  rights  pur- 
chased. It  also  provided  that  the  deeds  of  con- 
veyance "Sball  severally  contain  a  provision  to 
the  eSect  that  the  same  are  made  and  executed, 
and  the  estate  thereby  granted  and  conveyed  Is 
made,  executed,  grant«i  and  conveyed  subject 
to  all  lieus  established  at  and  before  the  decree 
made  in  this  cause  on  the  4th  day  of  December, 
1876,  or  which  m^  have  been  or  may  be  estab- 
lished hy  this  court  in  the  cause,  on  reference 
heretofore  bad  and  then  pending,  as  prior  and 
superior  to  the  lien  of  tbe  holders  of  bonds  i»  [597] 
sued  under  the  first  mortgage,  decreed  to  be  fore- 
closed by  a  former  decree  m  said  cause,  so  far 
as  tbe  several  amounts  secured  by  said  prior 
liens  remained  unpaid  at  the  time  of  said  sale 
and  subject  to  the  terms  and  requirements  of 
this  decree  imposed  upon  or  alfecting  tlic  said 
purchaser.  *  •  •  And  It  is  hereby  declared 
and  decreed  that  the  said  sale  was  and  Is  subject 
to  such  prior  liens  (and  that  the  said  property  is 
and  shall  be  bound  therefor,  and  for  all  interest 
that  may  accrue  thereon;  and  also  subject  to  the 
same  terms  and  requirements  of  this  decree  hist 
above  mentioned).  Again;  in  the  samcdccree: 
"  It  is  furt3ier  ordered,  adjudged  and  decreed 
that  the  said  sale  was  made  subject  to  the  pay- 
ment of  all  vattd  and  outstanding  receiveis'  cet- 
tificates  heretofore  established  as  valid  by  de- 
cree of  this  court  or  by  this  decree,  including 
those  which  have  been  suspended  on  occountoi 
liability  of  the  holders  thereof  on  any  official 
bond  or  bonds  of  any  receiver  or  trustee,  or  on 
account  of  tbe  Indebtedness  of  such  holder  or 
holders  to  the  trust  fund;  but  the  amount  doe 
or  to  become  due  on  such  suspended  certificates 
shall  be  paid,  according  to  the  tenor  thereof, 
into  this  court  in  liquidation  of  such  official 
bond  or  bonds,  and  of  audi  indebtedness  of  the 
holder  or  holders  thereof  to  the  trust  fund;  to 
be  disposed  of  as  the  court  shall  furtlicr  direct." 

This  suit  was  commenced  February  13, 1878, 
after  Bwann  had  sold  and  conveyed  such  rights 
as  be  had  acquired  to  the  Alabama  Great  South- 
ern Railroad  Company.   It  proceeds  upon  the 

feneral  nound  that  the  transaction  by  wliich 
ohn  8.  Wright  obtained  tbe  receivers' certifi- 
cates in  question,  was,  as  between  him  on  one 
side  and  a  trustee  in  the  first  mortgage  and  one 
of  the  receivers  on  the  other  side,  in  known  vio- 
lation ot  their  respective  duties,  and  contran  to 
law  and  public  policy ;  also,  that  Wright  and  his 
executors  had,  1^  fraud  and  imposition  and  by 
a  conce^ment  of  the  real  facts,  obtained,  as 
well  from  the  special  masters  the  favorable  re- 
ports hereinbefore  referred  to,  as  from  tbe  court 
the  decree  confirming  the  report  last  made.  It 
was  dismissed  by  the  court  below,  not  onlv  be- 
cause, upon  the  showing,  no  case  was  maae  on 
the  merits  for  the  relief  asked,  but  because  the 
orders  and  decrees  under  which  the  sale  was  had 
and  confirm^],  and  the  deed  made,  required 
Swann  to  pay  the  liens  established  bv  the  court  [6S 
in  the  foreclosure  suit,  and  precluded  htm  from 
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disputing  them  after  they  had  been  so  estab- 
SSedT^ 

Ittonr  Tlev  of  this  case  it  is  nnneceasary  to 
detennlne  whether  the  bill  ia  one  of  review  for 
new  evidence,  or  an  original  bill  to  impeach  a 
decree  for  fraud,  or  an  original  bill  in  the  nat- 
ore  of  a  bill  of  review;  for  we  are  of  opinion 
that,  whether  belonging  to  one  class  or  the  other. 
It  was  properly  dismtned.  The  claim  of  ap- 
pellant, ae  the  purchaser  of  lite  property,  to  re- 
open the  litigation,  to  which  he  was  not  a  party, 
and  which  related  to  liens  expressly  subject  to 
which  the  property  was  sold,  ptirchased  and 
conveyed,  and  which  liens  were  fully  examined 
apon  issues  between  and  notice  to  those  who, 
at  the  time  the  decree  of  sole  was  rendered, 
were  alone  interested  in  their  recognition  or  re- 
jection, does  not  seem  to  rest  upon  any  founda- 
tion of  justice  or  equity.  We  have  seen  that 
the  original  purp(»e  of  those  promoting  the 
foreclosure  suitwas  to  have  the  mortgaged  prop- 
erty sold,  at  an  early  day  after  the  commence- 
ment of  the  litigatfon,  entirely  free  from  in- 
cumbrance, leaving  the  court  to  provide,  out 
of  the  proceeds  of  sale,  for  the  expenses  of  the 
trust,  and  to  make  such  distribution  of  the  bal- 
ance as  was  consistent  with  the  rights  of  those 
having  an  interest  in  or  liens  upon  the  property. 
But  this  idea  was  abandoned,  at  the  instance  of 
the  bondholders,  and  the  sale  suspended  in  order 
to  ascertain,  if  possible,  before  sale,  the  exact 
amount  of  all  claims  superior  to  the  lien  given 
hj  the  mortgage.   Among  those  alleged  to  be 
n  that  character  were  the  claiua  presented  orig- 
inally by  Wright  and  subsequently  prosecuted 
hy  his  executors.   They  were  vigorously  con- 
tested before  Commissioners  Burke  and  Pnilli  ps 
Uiose  who  were  directly  interested  in  de- 
feaUng  them.namely :  the  bondholders  and  their  i 
trustees.   Tbey  received  the  approval  of  each 
of  these  commissioners;  and  while  they  were 
under  examination  by  Commissioner  Gibbons, 
before  whom  that  contest  was  renewed,  the 
cottrt,feeling  doubtless  that  the  sale  of  themort* 
caged  prop^y  had  been  already  deferred  suf- 
ficiently bog,  made  an  order  for  its  sale  on  a 
day  named.   That  order  materially  modified 
the  original  decree.  Instead  of  selling  the  prop- 
erty free  of  all  incumbrances,  so  that  the  pur- 
C990J  chaser,  as  a  condition  of  receiving  a  complete 
title,  would  only  be  required  to  pay  the  amount 
the  sale  was  ordered  expressly  subject.not 
simply  to  liens  which  had  then  (December  4, 
1870)  been  established  as  prior  and  superior  to 
the  Uen  of  the  boodholdera,  but  to  all  liens  of 
tliat  character  which  might  be  established  on 
references  theretofore  ordered,  and  then  pciid- 
Ine.   The  claims  of  Wright  were  being  pressed 
before  the  special  commlssiouer  as  belonging  to 
that  class.  The  latter  had  before  hiro  all  parties 
in  interest,  dtber  in  person  or  by  representation; 
and  his  examination  was  being  conducted  under 
a  reference  previously  made,  and  then  pending. 
So  that,  as  respects  these  claims,  purchasers 
were  explicitly  warned  that  they  must  buy  the 
property,  and  take  title  thereto,  subject  to  their 
future  allowance  by  the  court   That  warning 
was  as  distinct  as  if  the  claims  had  been  specific- 
ally described  in  the  decree  by  the  names  of  the 
parties  prosecuting  them.  Wilder  and  McMil- 
lan, therefore,  purchased,  and  their  assignee  or 
vendee  obtaioea  the  proper^,  subject  to  a  prior 
l;ea  Infavorof  Wri^l^s  estate,  if  any  soch  lien 
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should  be  thereafter  established  on  pending  ref 
erencea.  And  although  Swaun  has  convciyed' 
the  property  to  the  Alabama  Oreat  Southern 
Railroad  Company,  not  only  without  covenuits 
of  warranty,  but  with  a  clause  in  the  deed  dis- 
tinctly deoaring  that  it  shall  not  be  construed 
"to  express  or  imply  any  covenant"  by  him,  he 
now  au£s  the  court  to  recognize  his  right,  as 
purchaser,  upon  newly  discovered  evidence,  to 
show  that  the  lien  established  In  behalf  of 
Wright's  estate  ought  not  to  have  been  recog- 
nized. When  his  assignors  or  vendors  puis 
chased,  they  knew,  or  by  inspection  of  the  rec- 
ord, could  have  known  of  the  pendency  of  the 
Wright  claims.  Before  the  sale  was  confirmed, 
the  court  declined  to  permit  him,  as  purchaser, 
to  re-open  the  dispute  as  to  those  claims.  He 
made  no  suggestion  tbatbe  purchased  in  Igno- 
ranee,  cither  of  their  existence  or  of  the  reser* 
vation  b^  the  court  of  its  right  to  establish  them 
as  superior  liens  upon  the  property ;  nor  that 
they  oad  been  allowed  for  larger  amounts  than 
originally  contended  for ;  nor  did  he  ask,  in 
view  of  their  allowance,  that  he  be  permitted  to 
surrender  his  purchase,  so  that  the  property 
could  he  resold  for  the  benefit,  prinurily,  of 
those  having  first  liens.  On  the  contrary,  with-  [qoO] 
out  objection  from  him,  the  sale  was  confirmed, 
upon  the  condition,  ezplidUy  declared  in  the 
order  of  court,  that  the  purchaser  bought  sub- 
ject to  all  liens  of  the  character  described  in  the 
decree  of  sale,  and  that  such  subordination  of 
his  and  their  rights  to  those  liens  should  be  ex- 
pressed in  the  conveyance  to  him.  The  convey- 
ance was  so  drawn  and  was  accepted  by  him ; 
and  in  his  deed  to  the  Alabama  Great  Southern 
Railroad  Company,  under  date  of  November 
80, 1877,  he  states  that  the  conveyance  to  him, 
of  said  railniad,  equipments.appurtenances  and 
property  has  been  executed  and  delivered  by 
commissioners  of  court,  in  accordance  with  the 
orders  and  decrees  of  said  court.  He  here  pro- 
ceeds upon  the  assumption  that,  while  asserting- 
title  in  himself,  under  and  by  virtue  of  the  de- 
cree of  sale,  he  may  claim  the  aid  of  a  court  of 
equl^  in  repudiating  the  essential  conditions 
upon  which  he  received  title;  and  that,  too, 
without  offering,  or  being  in  a  cuodition  to  oiler, 
a  return  of  the  property,  in  which  coniiugency, 
the  Wrieht  claims  being  disallowed,  it  might 
be  resold  for  the  benefit  of  the  bondholders,  un- 
incumbered by  those  claims.  The  property  was 
sold  with  the  possibility,  present  in  the  minds 
as  well  of  the  parties  in  the  foreclosure  suit  as 
of  purchasers,  that  the  latter  would  be  required 
to  take  subject  to  a  lien  in  behalf  of  Wnght's 
estate;  and,  cousequentiy,  that  to  the  extent  of 
such  lieu,  the  first  mortgage  bondholders  would 
fail  in  having  their  demands  satisfied  out  of  the 
property.  If,  therefore,  the  appellant  were 
granted  the  relief  asked,  the  result  (upon  his 
tiieoiy  of  the  respective  rights  of  himself  and 
the  bondholders)  would  be,  not  to  benefit  those 
who  caused  the  property  to  be  sold;  but,  in  ef- 
fect, to  give  the  amount  of  the  Wright  claims 
to  Swann;  or,  if  not  to  him,  then  indirectly  to 
the  company  to  which  he  has  conveyed  and 
which  must  assert  its  rights,  whenever  assailed, 
under  one  who  has  taken  title  expressly  subject 
to  a  Uen  in  favor  of  those  claims. 

It  may  be  observed,  in  this  connection,  that 
the  appellant's  counsel  laid  great  stress  upon 
that       of  the  order  of  June  15,  1877,  which 
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declarea  tliac  the  sale,  then  conflrmed,  had  been 
made  subject  to  the  payment  of  "all  valid  and 
,  _  _  _  ,  outBlandiiig  recelTen*  certlflcatea.''  Th^  Insist 
[WlJ  that  the  certificates  to  Wrirfit  were  not  valid, 
because  obtained,  aa  alleged,  by  fraud  and  im- 
position and  In  violation  of  tne  duty  of  the 
trustee  and  receiver  who  conducted  the  negoti- 
ations with  Wright  It  is  sufficient  to  say  that, 
according  to  any  proper  interpretation  of  that 
order,aUreceiver8^!ertificates  were  to  be  deemed 
valid,  60  far  as  purchasera  were  ooncenied,  that 
were  within  the  aggregate  amount  limited  for 
certificates,  and  which ,  being  embraced  in  refer- 
ences theretofore  made  or  then  pending,  had 
been  or  might  be  established,  between  the  hold- 
ers and  the  mtv^iageea,  as  liens  upcm  UieprofK 
er^. 

If  the  court  had,  in  the  decree  of  sale,  re- 
served to  the  purchaser,  although  not  a  party 
to  the  proceeaings,  the  right  to  appear  and  con- 
test any  alleged  liens  then  imder  examination 
and,  therefore,  not  established  by  the  court,  an 
entirely  different  question  would  have  been  pre- 
sented. But  no  such  reservation  was  made; 
And  the  purchaser  was  required,  without  quali- 
fication, to  take  the  property,  upon  cooarma- 
tlon  of  the  sale,  subject  to  vae  liens  already  es- 
tablished, or.  which  might,  on  pending  refer- 
enoes,  be  established  as  prior  and  superior  to 
the  liens  of  the  first  mortgage  boadbolders.  We 
do  not  mean  to  decide  that  the  bondholders,  as 
such,  had  they  moved  in  due  time,  might  not 
have  maintained  a  suit  like  the  present  one 
and,  if  successful,  required  the  purchaser  to  pay 
them  an  additional  amount  equal  to  the  claims 
established  for  the  benefit  of  Wright's  estate. 
Upon  the  question  Involved  in  that  suggestion, 
we  express  no  opinion.  All  that  we  decide  Is, 
that  in  view  of  tiie  express  terms  of  the  decree 
of  snle,  and  since  neiucr  the  purchuser  nor  his 

gontcG  proposes  to  surrender  the  property  to 
rcsoht  for  the  benefit  of  those  concerned, 
such  purchaser  has  no  standing  In  court  for  the 
purpose  of  re-litikathig  the  liens  expressly  sub- 
ject to  which  he  bought  and  took  titie.  The  al- 
legations of  fraud  and  imposition  alleged  to 
have  been  practiced  by  Wright  and  others,  by 
means  whereof,  it  is  rontended,  the  claims  in 
question  were  approved  and  established — what- 
ever consideration  tlier  would  have  been  en- 
titied  to  in  a  suit  brought  by  the  bondholders- 
do  not  present  matters  whidi,  under  the  cir- 
cumstonces,  concern  tiie  appellant  as  purchaser 
of  the  property.  If  the  receiverand  trustee  re- 
[602]  ferred  to  in  the  bill  were  guilty  of  fraud  and 
imposition  in  respect  of  the  Wright  claims,  It 
was  competent  for  tlie  bondholders  and  the  par- 
ties interested  in  the  property,  before  title  was 
passed  to  the  purchaser,  to  waive  any  grounds 
of  complaint  which  tii^  may  have  hadon  that 
account.  And  they  had  the  right  to  acquiesce 
and,  so  far  as  tlie  record  disclcnes,  have  acqui- 
esced in  their  allowance;  thereby  consenting 
that  the  proceeds  of  sale,  to  the  amount  of  such 
claims,  snould  be  applied  in  payment  thereof, 
rather  than  in  satisfaction  of  their  own  de- 
mands. The  appellant  presents  no  grounds  upon 
which  he  can  oc  relieved  from  his  oblivion  to 
comply  with  the  terms  of  purchase  as  set  torib 
in  the  decree  of  sale,  and  as  expressed  as  weU 
in  the  order  of  confirmation,  ai  in  the  convqr- 
ance  tohim. 

2M 


Upon  (A«  groundi  indieaied,  ih«  dBcrte  U  0f' 
finned. 
Tmeoopy.  Test: 

James  H.  JfOEmo^,  Gl^,  Bup.  Oour4«  tf.  S. 

Gtted-UlV.a,fl07. 


JOHN  SWAim  ST  AL.,  Jjppk., 

9. 

THOKAS  CLARK  m  al. 

<8ee  S.  C  Beporter^  ed.,  eOMOS.) 

Bale  (^railroad  tubfeet  to  lim*— payment  eff- 
cdntfri  eeriiflcatst. 

1.  Where  a  sale  of  a  railroad  on  «  mortnjp)  fore- 
closure Is  made,  subject  to  all  liens  estADlwied  or 
whlcb  shall  be  establubed  on  references  beretofora 
had  and  now  pending,  the  court,  b7  requirlnff  the 
partlea  to  Utiirate  claims  then  pendlnaonrefereDoes 
m  a  new  salt  twtween  themselves,  did  not  deetror 
the  Ilea  of  those  thus  Mtobllsbedln  such  independ- 
ent suit  broufffat  In  oonformltr  with  Its  orders. 

2.  Wherecmlfloatesof  tfaereoelverof  theiallroad 
were  bypotfaecated  for  ninety  cents  on  the  dollar; 
held,  tliu  the  bolder  thereof  Is  entitled  uodorthede- 
oree  to  a  lien  on  the  mad  to  the  extent  of  the  mon- 
eys actually  advanced  by  him,  and  applied  by  the 
receiver  to  the  benefit  of  the  trust  eabiie. 

[No.  168.] 

Argued  Dee.  19, 188S.    Decided  Mar.  S,  IS84. 

APPEAL  from  the  Circuit  Court  of  theUnitcd 
States  for  the  Soultaem  District  of  Alar 

bama. 

The  history  and  facts  of  the  case  appear  in  (he 
opinion  of  the  court.  See,  also,  tiie  preceding 
case  of  Swann  v.  fbb^i^  ante,  262. 

Meeire.  Sswauel  F.  Rice  and  Dawld  Clop- 
ton*  for  appellants. 

Meeera.  Moorfleld  Storej.  P.  Hamilton* 
T.  A.  HanMon  and  Bet^min  F.  Jhw^e,  for 
appellees. 

Mr.  Juatiee  H»ri>n  delivered  the  o[dnion  of 

the  court: 

This  case  is  an  outgrowth  of  a  foreclosure 
suit  brought  by  the  trustees  in  a  first  mortsntge 
executed  by  (he  Alabama  and  Cbaltanooga  If  ail- 
road  Company  upon  its  rond,  property,  rights 
and  franchises,  to  secure  the  payment  of  bonds 
by  it  Issued.  The  history  of  that  suit  is  siven 
in  the  opinion  just  rendered  in  Steann  v.  Faaj/an. 
The  teanm  of  the  several  orders  and  decrees  in 
the  f  oredoBure  salt,  so  &t  aa  they  affect  the 
ri^ts  of  parties  now  before  us,  are  set  forth  in 
tliat  opinion  and  need  not  be  here  repeated. 

Among  the  claims  presented  against  the  trust 
fund  in  me  foreclosure  suit  was  one  by  appellee, 
Clark,  for  alleged  loans  made  to  the  receivers, 
for  which  the  mtter  hypothecated  to  him  forty- 
five  receivers'  certificates.  Commissioner  Phu- 
llps  found  that  such  hypothecation  was  unau- 
thorized by  the  orders  of  the  court  under  and 
la  virtue  of  which  the  certificates  were  issued. 
But  he  reported  that  upon  principles  of  equity 
those  chums,  to  the  extent  of  moneys  actually 
advanced  to  the  receivers  and  applied  to  the 
benefit  of  the  trust  estate,  should  be  allowed 
and  paid  In  certificates,  at  ninety  cents  on  the 
dollar.  The  amount  advanced  py  Clark  was 
ascertained  to  be  116,760.89;  and  forthat  sum, 
with  interest  to  September  1,  1875,  amounting 
in  all  to  $10,058.01*  the  commissioner  rapnrted 
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that  he  should  be  allowed  in  certiflcatea,  the 
«um  of  121,843.23.  These  conclusions  were 
sustained  by  the  court;  but.  as  It  aj^Kured  that 
the  Clark  certificates  were  or  were  supposed  to 
be  In  the  hands  of  different  parties,  and  inas- 
much as  the  rights  of  those  parties  could  not  be 
determined  from  the  reportaof  the  commission- 
those  certificates  were  not  allowed,  and  the 
puties  were  required  to  litipite  their  respective 
Hji^ts  with  each  other,  bj  bills  filed  In  the  same 
court,  thereby  "To  ascertain  and  settle  the 
amount  that  the  said  trust  fund  is  liable  for. 
and  who  are  entitled  to  anj  and  which  of  saia 
certificates." 

It  was  in  consequence  of  this  direction  that 
the  present  suit  was  brought  by  appellees,  who 

[6043  unitedly  held  thirty-seven  of  the  forty-five  cer- 
tificates(as  to  two  of  which  nofurther  claim  on 
the  tnw  fund  was  asserted  by  Clark),  the  re- 
maining six  bdng  held  by  some  person  by  ap- 
pdilees  then  unknown.  The  object  of  the  suit 
was  to  obtain  a  decree  adjudging  that  receivers' 
certificates  to  the  amount  of  the  moneys  ad- 
Tanoed  by  Clark,  with  Interest  thereon,  be  al- 
lowed to  the  petitioDers  and  to  the  holder  of  the 
six  certificates,  the  certificates  so  allowed  to  be 
established  as  a  prior  lien  upon  the  railroad  and 
other  property  purchased  by  Swann.  The  lat- 
ter appeared  and  answered;  and,  admiltingthat 
Clark  had  loaned  the  receivers  $16,760.89,  he 
denied  that  he  or  any  persons  claimlnji;  under 
him  were  entitled  to  be  paid  In  said  certificates, 
or  any  of  them,  or  that  the  claim  asserted  was 
a  lien  on  the  proper^  to  the  prejudice  of  the 
fflj^ts  of  himself  or  the  Alabuna  Qreat  South- 
ern Railroad  Company.  A  decree  was  rendered, 
wherein  it  was  found  that  the  amount,  jirlnci- 
pal  and  interest,  of  the  loan  by  Clark  was,  on 
September  1,1875,  $31,842.28.  Itwasadjudged 
tiiat  the  appellees,  as  the  holders  of  thirty-seven 
of  the  certificates,  were  entitled  to  thirty-seven 
forty-thirds  of  the  total  amountdue,orthesum  of 
$18,794.47.  At  the  instance  of  Swann,  the  court 
required  appellees  to  hold  three  certificates,  sub- 
ject to  the  further  order  of  the  court,  for  the 
protection  of  the  unknown  holder  of  the  six 
certificates,  who,  it  was  suggested,  might  show 
himself  entitled  to  be  paid  m  full;  and  petition- 
ers were  given  leave  to  move  at  the  next  Term 
for  the  allowance  of  the  suspended  certificates. 
AU  the  other  certificates,  as  well  as  the  notes 
givra  by  the  receivers  for  the  moneys  so  loaned 
to  them,  were  surrendered  and  destroyed.  The 
certificates  so  aUowed  were  established  1^  the 
decree  as  liens  on  the  mortgaged  property. 

A  rehearing  was  asked  by  Swann  at  the  suc- 
ceeding Term,  but  the  application  therefor  was 
denied.  At  that  Term,  appellees  asked  to  have 
the  suspendon.placed  upon  the  before  mentioned 
three  certificates,  removed.  Thereupon  £.  J. 
Pal  Ion  presented  his  petition  In  the  cause.show- 
ing  that  the  before  mentioned  six  certificates 
bad  come  Into  the  possession  of  the  Alabama 
Qreat  Southern  RaUroad  Company  through  a 
settlement  had  between  it  and  J,  C.  Stanton,  by 

[606]  terms  of  which  Uie  latter  agreed  to  deliver 
to  that  Company  a  large  number  of  receivers' 
oertiflcates  of  admitted  and  ascertained  validity; 
that  the  Company  did  not  concede  the  six  certm- 
cates  to  be  valid,  but  received  them  from  said 
Stanton  to  be  held  as  security  only  for  his  de- 
ttvery  of  a  like  number  of  admitted  and  ascer- 
tained validity:  which  being  done,  th^  were  to 
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be  returned  to  him.  For  that  purpose  and  in 
that  manner,  Fallon  averred  in  nis  petition,  the 
said  six  certificates  were  held  by  htm  as  agent 
of  the  Company.  He  claimed  that  they  had  been 
originally  transferred  to  D.  N.  Stanton,  from 
whom  J.  C.  Stanton  acquired  them,  and  that  if 
any  of  the  forty-five  certificates  were  allowed, 
the  six  above  named  were  entitled  to  be  paid  in 
full  before  appellees  received  anything.  He 
asked  that  he  and  J.C.  Stanton  be  made  parties 
defendant,  to  the  end  that  none  of  the  rights  of 
said  Stanton  should  be  prejudiced  by  any  neg- 
lect upon  the  part  of  the  Company,  He  was 
made  a  defendant,  and  his  petition  directed  to 
be  taken  as  his  answer. 

Upon  fln^l  hearing,  the  three  suspended  cer- 
tificates, with  coupons  maturing  after  Septem- 
ber 1. 1875.  were  aUowod  to  the  appellees,  while 
three  certificates  in  full  and  a  fourth  one  for 
$47.76  were  allowed  to  Fallon;  the  excess  In 
certificates  and  coupons  held  by  Fallon  to  be 
surrendered. 

From  this  decree,  Swann,  Fallon  and  the 
Alabama  Qreat  Southern  Railroad  Company  ap- 
pealed. 

The  main  question  to  be  determined  Is  that 
which  arises  between  Swann  and  the  appellees 
touching  the  alleged  lien  upon  the  property, 
sold  in  the  foreclosure  suit,  for  the  certificates 
allowed  to  the  appellees.  If  the  Hen  established 
in  favor  of  appellees  for  the  amount  of  those 
certificates  belongs  to  the  class,  subject  to  which 
the  property  was  sold,  purchased  and  conveyed, 
then,  for  the  reason  stated  inSuann  t.  JPwtfon 
[ante,  252],  Swann  is  not  at  liberU  to  raise  any 
objection  to  the  allowance  of  sucn  certificates 
to  the  extent  of  the  moneys  originally  advanced 
by  Clark  to  the  receivers.  The  decree  of  Au- 
gust 26, 1872,  under  and  in  virtue  of  which  the 
receivers'  certificates  were  issued,  reserved  a 
prior  lien  to  secure  the  payment  of  all  moneys 
raised,  through  the  receivers,  by  loan,  or  which 
might  be  advanced  to  them,  for  the  purooses  ex- 
pressed in  the  orders  of  the  court.  Whfle  the 
receivers  were  adjudged  not  to  have  authority  to 
hypothecate  certificates,  as  was  done  in  Clark's 
case,  yet,  as  early  in  the  litigation  as  January 
33,  1874,  the  date  of  the  first  decree  of  sale,  the 
court,  having  before  It  the  report  of  Commis- 
sioner Burke  and  bein^  thereby  informed  of 
Clark's  claim,  as  well  for  moneys  advanced  to 
the  receivers  as  of  a  lien  therefor,  declared  in 
that  decree  that  nothing  therein  should  impair 
the  rights  of  "Holders  of  certificates  under  hy- 
pothecation, to  tiie  extent  of  money  loaned  and 
advanced  on  the  same  "  for  the  purposes  con- 
templated by  its  orders,  with  interest  and  ex- 
pense added  tiiereto.  And  the  decree  of  Feb- 
ruary 14.  1876,  bused  upon  the  report  of  Com- 
missioner Phillips,  shows,  upon  its  face,  that 
the  court  recognized  the  soundness  of  the  rule 
suggested  by  him,  which  required  the  payment, 
in  certificates,  of  all  claims  for  moneys  in  good 
fEUth  advanced  to  the  receivers,  and  appli^  to 
the  benefit  of  the  trust  estate.  By  that  decree,  it 
was  ordered  that  the  holders  of  theforty-flve  cei^ 
tificates  interplead  in  the  same  court,  so  that  the 
court  would  be  informed  ss  to  the  amount  for 
which  the  trust  fund  was  liable.  This  was  not 
a  disallowance  of  these  claims  as  liens,  but  only 
a  suspension  of  them  until  the  suit  thus  directed 
to  be  brott^t  was  ended.  They  were  pending 
and  undetermined  when  the  decree  of  Decembei 
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4, 1876,  was  made.  That  decree,  we  have  seen, 
required  the  sale  to  be  made  "  Subject  to  all 
lieua.  established  or  which  shall  be  established 
by  said  court  in  this  cause,  on  references  hereto- 
fore bad  and  now  pending,  as  prior  and  supe- 
rior to  the  lien  of  the  holders  of  bonds  issued  un- 
der the  first  mortage."  The  claims  in  question 
bad  theretofore  been  the  subject  of  reference  to 
commissioners;  and  within  any  just  Interpreta- 
tion of  the  words  of  the  decree,  they  were  the 
subject  of  pending  references,  unless  it  be  tliat 
the  court,  Dj  requiring  the  parties  to  litigate 
them  in  a  new  suit  between  tliemselres,  instead 
ot  requiring  them  to  disclose  their  interests  be- 
fore a  commissioner,  intended  to  make  a  dis- 
tinction between  liens  established  ¥y  means  of 
a  formal  reference  to  the  commissioner,  and 
those  established  in  an  independent  suit  brought 
in  conformity  with  its  orders.  Bat  that  sup- 
position is  inadmissible,  especially  in  view  of 
[6071  the  fact,  apparent  upon  the  face  of  the  decree 
of  February  14,  1876,  that  numerous  claims. 


We  pereeite  no  error  tn  tiU  daerw  at  to  Mm  cr 
the  Company,  and  it  it  ajtmud. 
True  oopy.  Test : 

James  H.  MoKenner,  Clerk,  8up^  Oi>urt»U.  SL 


NORTHERN  NATIONAL  BANK  OF  TO- 
LEDO, OmO.  F^.  in  Brr., 
«. 

TRUSTEES  OF  PORTER  TOWNSHIP,  nc 
Dblawabb  CotmTT,  Ohio. 

CBee  a  O,  Reporter^  ed..  OOS^). 

Power  e>f  town  to  subtcribe  to  Hock  cif  raitroad— 
condition*  of  fubamption — reoitalt—ettopp^ 
by—purduuen  ehargtd  with  notiea  deemom 
(^officer*. 


rimflar  In  tlteirorifiin  to  Clark's  and  secm-edby '  sit*"^      to  th  -  s^Hik  .if  tiir:  ^nini,  uti  Uio  "nii^rrip- 

hyppUiecatedcertacales,  were  then  before  thi!^l;Vl;V?/th[:';^cu:;;;-^"L:.?.^  1::!^^  ':!,  ,Sh™i 
nnal  decree  <a  sale,  allowed,  payable  in  certifi-  b:  B  i-^h  vciu?.  ihen  ttoy  tow-nfiiup  rh^  tein  iJi^.jiKti 
cates  at  nine^  cents  on  a  dollar.  It  is  manifest '  wf''*  ii  ti"-  rv^^ii  [>b»«  r9aiirfif.ri,',f.i  r-ni  -L  ribf  to- 
from  thedecroe  that  the  murt  would  th*>n  li«vp  !      "  ^^'^^^  'f       vr.ters  at  Um  tnwii  (■huiiM  yoto  ia 

allowed  the  Clark  claims,  to  the  extent  of  moneyj  p  .wi'r  luTunk.'  ,l  mjIi-. nj'iMn  niini  tlj-timeamvM 
actually  loaned  to  thcreceivers,  and  applied  fon  w'l'"^'  "  I'lf^  rin>ii'5-t  i>'  <^yi'i  Umi  t)jt>  county-, » 
the  benefit  of  the  trust,  and  paid  Iheni  in  cer-  { J/^j';.  ['Il'^'.^'^'l  mu,"  ."l'!t'!rl?''''  ' '''' "  ' 
tiflcates,  had  it  been  possible  at  that  time  tode  uiuiL-rKiK-iMi'i:ut,\iijrn!R<-.iiJin.y  imfiueen  qu- 
termine  the  actual  ownership  of  the  forty-five '  t^huriEciS  by  I'djiuUir  y.^\i'  tn  «ut.>si:ritk^.  u.[i<]  it  ■u-i  m 
■■-   -       And  this  view  &  strengtlienedb"  I 


certificates. 

the  further  fact  that,  in  the  decree  of  June  1 
1877,  confirming  the  sale  to  Swann,  subject  to 
the  liens  described  in  the  decree  of  December 
4,  m76,  the  court  expressly  freed  the  trust  es- 
tate from  liability  to  certain  persons  on  account 
of  hypothecated  certificates  held  by  them,  but 
does  not  name  the  forty-five  certificates  as 
among  the  number  so  cut  off. 

It  seems  to  us  entirely  clear  that,  by  the  de- 
cree of  sale,  the  liens  which  were  attached  to 
such  certificates  as  the  court  might  award,  on 
account  of  the  moneys  loaned  to  the  receivers 
by  Clark,  were  among  those  expressly  subject  to 
which  Swann  purchased  and  received  title  to 
the  property.  Consequently,  for  the  reasons 
stated  in  Swanny.  Fal^n  [ante,  352],  the  prop- 
er^ is  liable  to  the  holders  of  such  certificates. 

This  disposes  of  all  that  there  Is  of  substance 
in  the  case.  We  perceive  nothing  of  merit  in 
the  appeals  of  Fallon  and  the  Alabama  Great 
Southern  Railroad  Company.  Upon  the  issue 
as  to  whether  the  property  was  liable  for  the 
amount  of  the  certificates  awarded  to  appel- 
lees, the  only  neoessaiy  party  defendant  was 
Swann,  the  purchaser.  The  railroad  company 
was  a  purchaser  pendente  lite,  and  was  not  en- 
tilled  to  be  made  a  party  to  issues  pending  and 
undetermined  when  it  purchased.  That  Com- 
pany was,  upon  tiie  showing  made  by  its  agent, 
the  holder  of  the  before  mentioned  six  certifi- 
cates which  were  made  payable  to  bearer.  It 
placed  the  certificates  in  his  hands  for  the  pur^ 
pose  of  having  hlmpreseDt  them  In  court  for  al- 
lowance in  full.  He  did  appear  and  was  made 
a  por^.  WalvlDg  any  In^ry  as  to  whether 
the  amount  involved  in  the  t^peal,  so  far  as  it 
concerns  Fallon  or  those  whom  he  represents, 
TAASi  ^  enough  for  our  Jurisdiction,  ft  is  suflS- 
ivuB  I  pjgjjj  were  disclosed  which 

entitled  the  liz  certificates  to  be  paid  in  fulL 
Sfi8 


I  fcct  l>Lll»crN>0  I"  tlii-.-l'  "^V  :>f  II  T-iLiIr'Hi'HT.-iiit'iin>  ,i. 
toivueblp  thi;n'iii  ia  williuiit  k-t-riLl  uuLliunty  In  jtijlig 
BiK'li  n  sutecriutioD. 

Mm-  rpcttols.  Fn  ImTnis  i^uod  by  rlie  ■■mo'm  or 
a  "I'nil  'lritl  c^'ir|>'Triitl"ii.  in  aid     n  mlln>fiil  i-..r|io- 

n  :     ■  JL"I  |i|i-<  Ihj!'.!  nu  iniijufry,  i-mri  i\lii.'rc  llie 

rli.  In.-  'I  .1  (""I. I  liiilHlcr  iin?  inviilv-o.l,  li*  f  tlic 

e>J''i>'ii'    '.il  k'tJi-'lJilii.'-t"'  jHiUiririt  V  U\  i'^.-^Wi}  ilicrii. 

4.  PiLiy'linjieriJ  i>f  ii[\[Tii.  i|iJiMfhrii(j  :![■■  '^iiariti""!  1*' Jth 
nolKt!  nf  tlie  LnvBof  thi'Sliiti^  wiiiumiiif  innvt'rt« 
EDFi^ti  the  iHMida  thuy  JjsiiJ  in  tlii^  luivrkei,  II  Uifl 
pi-wtftrisia  if*  ilip  niiiiiii.-lpfili'y,  tKe  ivmafideboi^ 
er  ii  jirfjtcr  toil  nmijii.''t  iri..'ii.'  irrCKiiInrfcfn  tn  tbe- 
nmrincrol  iM  (•imuci-ti,  mi  l  tLi'  mDnltlji'DlLt}'  nii»y 
IK'  L«bj[iped  by  recitflia ;  buU  it'  tbero  te  a  mint  of 
pi  iwpr,  no  Icgii!  JlaMlity  win  br  c r>!iit<NL 

6.  \l"lipTi  tnt' linv  iny'^t'riLH'a  I'nnflKifiTig  upon  tho- 
exervlM  of  the  power  giaatciil,  and  cotitmlEfl  to  tbe 
oflloerB  of  suob  muDicipollty  the  determination  of 
the  question  whether  those  conditions  have  been 
performed,  the  corporation  will  be  estopped  hy  re- 
citals whloh  import  such  perf  ormanoe. 

[No.  231.] 

ArgvedJtm.  $1,  JS84.      DeeidedMar,  S,  I884, 

IN  ERROR  to  the  Circuit  Court  of  tiie  United 
States  for  the  Northern  District  of  Ohio. 
This  action  was  brought  in  the  court  below, 
by  the  plaintiff  in  error,  to  enforce  the  pa^nent 
of  certain  bonds  and  coupons,  amounting  to- 
114,040. 

The  trial  resulted  in  the  verdict,  by  direction 
of  the  court,-  and  judgment  tn  favor  of  the  de- 
fendants. Whereupon,thep]aintill6uedoutth)B 
writ  of  error. 

The  facts  of  the  case  are  stated  by  the  court. 

Mettra.  E.  W.  Klttredge  and  J.  D.  Breti' 
nan,  for  plaintiff  in  error. 

Mr.  Was.  M.  Ruiny*  for  defendants  la 
error. 

Mr.  Ja^iee  Hmxima  delivered  the  c^iinlon  of 
the  court: 


Note.— BeoCtol*  tn  neootiatile  bondt  or  wetirttfea; 
eatoppa  try  ;evidenu  of  vtefyeU  recited.  Boe,nobto 
Heraer  Co.  V.  HockeU.  68 1.  B.,  XVn.,  MS. 
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On  the  16th  day  of  April,  1851,  the  GommJs- 
■loneiB  of  Delaware  Coun^,  Ohio,  passed  an 
order  submitting  to  the  voters  of  that  county, 
ftt  a  special  election  to  be  held  on  the  17th  day 
of  June  thereafter,  a  prop<niUon  to  subecribe 
the  sum  of  $60,000  to  the  ca^tal  stock  of  the 
Bpringfleld  and  Mansfield  Railroad  Company, 
a  corporation  created  under  the  laws  of  that 
8tate,and  whose  namewaasubsequently  changed 
to  that  of  the  Springfield.  Mt-Vernon  and  Pitts- 
burg Railroad  Company.  This  proposition  was 
approved  by  the  electors,  and  subeequently, 
August  4,  18S1,  the  County  Commissioners 
made  a  snbscriptioa  of  the  unoont  voted,  pay- 
able In  bonds  of  the  county. 

On  December  6.  1851,  the  commisdoners 
signed  the  rcouislte  number  of  bonds,  payable 
to  the  railroad  companr,  and  deposited  them 
with  the  auditor  for  delivery  when  the  road  was 
located  and  a  contract  made  for  its  construction 
through  the  county.  It  having  been  claimed 
that  these  bonds  were  defectiTcly  executed, 
others  were  signed  by  the  commissioners  on  the 
87th  de;r  d  December,  1852,  to  be  retained  bv 
theauditor  until  those  first  signed  were  retumea, 
which  being  done,  that  ofilcer  was  directed  to 
deliver  the  now  bonds  to  the  company  or  to 
•ome  person  authorized  to  receive  them. 

After  the  vote  in  favor  of  a  county  subscrip- 
tion of  $60,000.  and  two  days  before  the  formal 
•ubscriptlon  In  its  behalf  by  the  county  com- 
missioners, that  is,  on  the  2d  day  of  August, 
1851,  the  Trustees  of  Porter  Township,  in  Dela- 
ware County,  passed  an  order  submitting  to  the 
voters  of  that  township,  at  a  special  election  to 
be  held  on  the  30th  day  of  August  thereafter, 
a  proposition  for  a  subscription  of  not  excced- 
r  A101  $10,000  and  not  less  than  $8,000  to  the  cap- 
itiu  stock  of  the  same  company,  payable  in 
towDship  bonds,  upon  the  condition  that  the 
road  shoidd  be  permanenU^  located  and  estab- 
lished through  tnat  township.  The  proposition 
was  approvra  by  the  voters,  and  subsequently, 
on  May  6, 1858,  township  bonds  for  tlie  amount 
voted,  with  interest  coupons  attached,  were  is- 
sued. They  were  made  payable  to  Uie  railroad 
company  or  its  assignees,  and  were  in  tbc  cus- 
tomuy  form  of  negotiable  municipal  bonds. 
Each  one  recited  mat  it  was  "  Issued  in  part 
payment  of  a  subscription  of  one  hundred  and 
sixty  stiares  of  $50  each  to  the  capital  stock  of 
the  said  Spriogfield,  Mt.  Vcmon  and  Pittsburg 
Railroad  Company,  made  by  the  said  Township 
of  Porter  in  pursuimce  uf  Uic  provisions  of  the 
several  Acts  of  the  General  Assembly  of  the 
State  of  Ohio,  and  of  a  vote  of  the  qualified 
electors  of  said  Township  of  Porter  taken  in 
pun^uance  thereof." 

This  action  involves  the  liabilitvof  the  town- 
ship upon  these  bonds.  The  juclgment  below 
oeccssarily  proceeded  upon  the  ground  that  they 
were  voia  for  want  of  legal  authority  in  the 
township  to  issue  them.  In  belialf  of  the  plaint- 
iff in  error,  tiie  present  hoklcr  of  the  bonds,  it 
It  claimed  that  there  was  statutory  authority 
for  their  issue,  and  that,  apart  from  any  ques- 
tion of  such  authority,  the  township  is  estopped 
by  their  recitals  and  by  numerous  payments  of 
annual  interest,  from  disputing  its  liability. 
Whether  the  township  had  legal  authority  to 
execute  them,  it  the  first  question  to  be  con- 
sidered. 

By  the  Ist  Mcttcm  of  an  Act  of  the  General 
110  V.  s. 


Assembly  of  Ohio,  passed  February  28. 1846,lt 
is  provided  that  whenever  County  Conunission- 
ers  should  thereafter  be  authorized  to  sul»cribe 
to  the  capital  stock  of  any  railroad  company  in- 
corporated In  that  State,  it  shall  be  their  dutr 
"To  give  at  least  twenty  days' notice  •  •  • 
to  the  qualified  voters  of  said  county  to  voteat 
the  next  annucd  election  to  be  held  in  the  sev- 
eral townships  •  •  •  In  said  county,  for  or 
against  the  subscription  as  aforesaid:  and  if  a 
majority  of  the  electors  aforesaid,  voting  at  said 
election  for  or  against  a  subscription  as  aiore- 
said.  shall  be  in  favor  of  the  same,  such  author^ 
ized  subacrbtion  may  be  made,  bat  not  others 
wise.-  I  S.  *  C.  n.  876. 

By  the  charter  of  tbe  Springfield  and  Mans- 
field Railroad  Company,  granted  March  21,  £611] 
1860,  it  is  provided  that  "The  county  commis- 
sioners of  any  county  through  which  said  rail- 
road may  be  located,  shall  be  and  they  are 
hereby  authorized  to  subscribe  to  the  capital 
stock  of  said  company  any  sum  not  exceeding 
$50,000,"  and  for  the  payment  thereof  power 
was  given  to  borrow  money,  lay  and  collect 
taxes,  etc.;  further,  that,  "If  the  county  com- 
missioners of  any  county  through  which  said 
road  shall  pass,  shall  not  be  authorized  by  the 
vote  of  said  county  to  subscribe  stock  to  said 
road,  the  trustees  of  any  township  through 
which  said  road  be  located  shall  be  and 
they  are  hereby  authorized  to  subscribe  any 
sum  of  money  not  exceeding  $60,000  to  the  c«>- 
ital  stock  of  said  company,  and  provide  for  the 
payment  of  said  stock  in  the  same  manner  that 
county  commisdooers  aforesaid  are  authorized; 
Provided,  That  the  total  amount  which  may  be 
subscribed  to  the  capital  stock  of  said  company 
by  any  county  and  the  townships  therein,  on 
the  line  of  said  road,diall  not  exceed  $100,000;" 
still  further,  that  "  No  subscription  shall  be 
made  by  the  county  commissioners  of  any  coim- 
ty,  or  uie  trustees  of  any  township  tliroueh 
which  saidroad  may  be  located,  until  a  vote  of  tne 
qualified  voters  of  such  county  or  township  has 
been  declared  in  favor  of  such  subscription,  in 
tbe  manner  pointed  out  in  the  mode  of  proceed- 
ing when  county  commissioners  may  be  author- 
ized by  law  to  subscribe  to  the  capital  stock  of 
railroads,  turnpike  roads,  or  other  incorporated 
companies  in  this  State,  passed  Febniary  1^ 
1846."  48  O.  L.,  294;  Act,  March  81. 1860, 
sees.  4,  5  and  6. 

But  by  an  Act  passed  March  26, 1851,  county 
commissioners  of  the  several  counties,  through 
or  into  which  the  Sprine:fleld  and  Mansfidd 
Railroad  shall  be  located,  were  authorized  to 
cause  the  question  of  subscription  provided  for 
in  the  Actof  March  2 1,1850,  "To  be  submitted 
to  the  qualified  voters  of  their  respective  coun- 
ties, at  a  tpeciai  election,  to  be  by  them  called 
for  that  purpose,  at  any  time  thereafter,  having 
first  given  twenty  days'  previous  notice;"  fur- 
ther, that  "If  the  commissioners  of  any  of  the 
counties  afcvesaid  shall  not  be  authorized  by  the 
vote  as  aforesaid  to  subscribe  to  the  capital 
stock  of  said  company  on  behalf  of  their  re- 
spective counties,  Uien,  and  in  Viat  cote,  tbeques-  [012] 
tioD  of  subscription  by  township  trustees  pro- 
vided for  in  the  same  Act  incorporating  said 
railroad  company,  shall  be  submitted  to  the  peo- 
ple of  the  respective  townships,  at  a  wsetol  sec- 
tion, to  be  called  as  provided  for  In  uw  Ist  sec- 
Uoit  of  this  Act,"  max  electkms  to  be  conducted 
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In  all  respects  in  che  same  maDoer  proTidedfor 
In  the  charter  of  the  company,  except  as  modi- 
fled  by  the  said  Act  of  Uarch  36. 1851. 

The  authority  of  Porter  TowDshIp  to  Issue 
the  bonds  in  question  must  be  derired  from  the 
eroTislons  of  these  Acts  of  Assembly.  If  not 
found  in  them ,  it  must  be  adjudged  that  no  such 
authority  existed. 

The  fundamental  proposition  advanced  in  be- 
balf  of  plaintiff  is,  that  immediately  upon  the 
passage  of  the  Act  of  March  21,  1850,  Porter 
Tow^ip  was  vested  with  power  to  make  a 
labscription  to  the  stock  of  the  company;  that 
the  non-authorization  of  the  commissioners,  by 
a  vote  of  the  electors,  to  make  a  county  sub- 
scription, was  only  a  condition  precedent  to  the 
exercise  of  that  power ;  consequently,  that  the 
township  is  estopped  by  the  recitals  in  the 
bonds,  and  Its  acquiescence  for  as^esof  years, 
as  evidenced  by  payments  of  interest,  to  rely 
upon  the  non-fulnllment  of  that  condition.  In 
this  construction  of  the  Acts  in  question  we  are 
unable  lo  concur.  It  Is  entirely  dear,  we  think, 
that  the  township  was  without  power  to  make 
a  subscription  until  the  time  arrived  when  it 
oonld  be  properly  said  that  the  county,  as  such, 
had  not  been  authorized  by  a  vote  oi  the  elect- 
on  to  make  a  subseri^on.  We  do  not  mean 
to  say  that  the  right  of  townships  on  the  line  of 
the  road  to  make  subscriptions  could  be  indef- 
initely postponed  by  the  mere  neglect  or  failure 
of  the  county  commissioners  to  submit  tlie  ques- 
tion of  subscription  to  a  popular  vote.  That 
construction,  the  Supreme  Court  of  Ohio  cor- 
rectly said  in  Shoemaker  v.  Gotfim,  14  Ohio  St., 
MO.  "Would  defeat  the  manifest  intention  of 
the  statute,  which  contemplates  and  authorizes 
the  submission  of  the  question  to  townships, 
when  subscription  on  behalf  of  the  county  is 
refused."  Such  refusal  would  undoubtedly  ex- 
ist, whenever  the  electors  upon  a  submission  of 
flw  question  expressed  their  disapproval  of  a 
'6131  county  subscription.  But  within  any  just  in- 
'  terpretation  of  the  words  of  the  statutes,  the 
power  of  townships  to  act  would  come  into  cx- 
Utence,  not  only  by  a  direct  refusal  of  the  com- 
missionerB  to  submit  the  question  of  subscrip- 
tion to  popular  vote,  but  upon  their  failure 
within  a  reasonable  time  to  call  an  election  for 
that  purpose.    Shoemaker  v,  GoaJten,  supra. 

The  first  annual  election  In  townships  after 
the  passage  of  the  Act  of  March  81, 1850,  which 
Act.  by  reference  to  that  of  1846,  contemplated 
that  the  question  of  subscription  would  be  dc- 
tennlned  at  an  annual  election,  was  on  the  first 
Monday  in  April  of  that  year.  No  submission, 
however,  of  that  question  could  have  been  or- 
dered for  Utat  election, because  it  occurred  with- 
in twenty  days  after  the  passage  of  the  Act  of 
1850.  The  sliort  time  intervening  between  those 
dates  prevented  the  requisite  notice  being  given; 
consequently,  the  first  annual  election  in  town- 
ships at  which  the  county  commissioners  could 
under  that  Act  have  taken  the  sense  of  the  elect- 
ors was  that  fixed  by  law  for  the  second  Tues- 
day of  October,  1850.  Did  the  mere  failure  to 
submit  the  question  of  a  a>unty  subscription  at 
the  last  named  election  justify  the  township  in 
daiming  that  the  commfsslonras  bad  not  been 
authorized  by  a  vote  of  the  county  to  make  a 
subscription?  Were  townships,  from  and  after 
that  date  and  solely  because  of  such  failure,  in- 
TCSted  with  power  to  more  in  the  matter  of 
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subscriptions  to  the  stock  of  this  companvf 
These  questions  we  deem  it  unnecessary  to  ow- 
termine;  for,  if  answered  In  the  affirmative,  it 
still  appears  that  no  such  power  was  In  fact  ex- 
ercised by  Porter  Township  prior  to  the  passage 
of  the  Act  of  March  26, 1851:  by  which  Act.  as 
correctly  adjudged  by  the  Supreme  Court  of 
Ohio  in  Shoemaker  v.  Oothen,  tne  former  stat- 
utes were  so  far  modified  as  not  only  to  renew 
the  power  of  coimty  commissioners  to  subscribe 
to  the  stock  of  this  company,  if  thereunto  an* 
thorized  by  the  voters  ataspecial  election,  but, 
in  language  more  direct  and  specific  than  em- 
ployed in  former  statutes,  to  make  the  authority 
of  townships  to  subscribe  depend  upon  the 
county  commissioners  not  having  been  author- 
ized to  make  a  county  subscription.  The  Gen- 
eral Assembly  of  Ohio,  it  must  be  presumed, 
knew  at  the  passage  of  the  Act  of  Much  2S, 
1851,  what  particu&r  counties  and  townships  rgtA- 
had  then  made  subscriptions  to  the  stock  of 
this  railroad  company.  That  Act  was  pissed 
with  reference  to  the  situation  as  it  actually 
was.  When,  therefore,  upon  the  basis  of  non-au- 
thorization of  the  commissioners  to  make  a 
county  subscription,  it  was  provided,  in  the  Act 
of  Harch  26,  1851,  that  tlien  and  in  that  case 
township  might  subscribe.  It  must  have  been 
intended  that  the  authority  of  any  township, 
which  bad  not  t/ten  acted,  to  subscribe  should 
exist  only  where,  after  the  passage  of  the  latter 
Act,  a  county  subscription  bad  been  negatived 
either  by  a  vote  of  the  people  or  by  the  refusal 
or  failure  of  the  commissioners  wiUiin  a  reason- 
able time  to  submit  the  questiou  to  a  popular 
vote.  If  this  be  not  so,  then  Porter  Township 
would  have  been  authorized  in  its  discretion  to 
vote  on  a  proposition  to  subscribe  either  at  the 
annual  election  in  April,  1861,  or  at  any  special 
election  thereafter  held,  notwithstanding  the 
county  may  have  previously  made  a  subscrip- 
tion. But  such  we  cannot  suppose  to  be  a  cor* 
rect  interpretation  of  the  statute.  Consequently, 
from  and  after  March  26,  1861,  it  was  apparent 
from  the  terms  of  the  Act  of  that  dat«  that  Por- 
ter Township  had  no  legal  authority  to  make  a 
subscription  of  stock,  except  in  the  contingency 
which  the  township  could  not  control  but  of 
which  it  and  all  others  were  bound  to  take  no- 
tice, that  the  commissioners  had  not  been  au- 
thorized to  subscribe  for  the  county.  So  far 
from  that  contingency  ever  arising,  the  com- 
missioners, before  the  township  election  was 
called,  had  been  authorized  by  popular  vote  to 
subscribe,  and  (hey  did  in  fact  subscrilw,  the 
sum  of  $30,000.  It  cannot,  therefore,  be  said 
that  the  commissioners  were  not  authorized  by 
a  vote  of  tlie  county  to  subscribe  at  the  time 
Porter  Township  voted;  consequently,  the  latter 
was  without  legal  authority  to  make  a  subscrip- 
tion. This  conclusion  is  satisfactory  to  our 
minds  and  is,  besides,  sustained  by  the  decision 
of  the  Supreme  Court  of  Ohio  in  Hi>p^  v.  TV. 
of  Brown  Town.,  18  Ohio  St,  811,  reaffirmed  in 
HopjAev.  UippU,  83  Ohio  St.,  116. 

It  is,  however,  contended,  that  by  the  settled 
doctrines  of  this  court,  the  township  is  estopped 
by  the  recitals  of  the  bonds  in  suit,  to  make  its 
present  defense.  The  bonds,  upon  their  face, 
purport  to  have  been  issued  "In  pursuance 
of  tiie  provisions  of  tlie  several  Acts  of  the 
Qeoeral  Assembly  of  the  State  of  Ohio,  and  of 
a  vote  of  the  qualified  electors  In  said  township 
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of  Portar,  takenlnpurmunoeUuratf."  These 
recitals,  counsel  argue,  import  a  compliance,  in 
all  respects,  with  the  law  and,  thei^ore,  the 
towDBhip  will  not  be  ^owed,  against  a  Ixma 
JIde  holder  for  value,  to  saj  that  the  circum- 
Btancea  did  not  exist  which  authorized  it  to  issue 
the  bonds.  It  is  not  to  be  denied  that  there  are 
general  expressions  in  some  former  opinions 
which,  KjMxt  from  their  fecial  facts,  would 
seem  to  afford  support  to  this  proposition  in  the 
general  tenns  in  which  it  is  presented.  But  this 
court  said  In  OMawt.  Va.,  6  Wheat.,  809,  and 
again  in  Carrotl  t.  Latee,  10  How.,  287,  that  it 
was  "A  maxim  not  to  lie  disregarded,  that  gen- 
eral expressions  in  every  opinion  are  to  be  taken 
in  connection  with  the  case  in  which  those  ex- 
prcssions  are  used.  If  they  go  beyond  the  case, 
they  may  be  respected  but  ought  not  to  control 
the  }ud^ment  in  a  sutiseqiient  salt  when  the 
ver^  pomt  is  presented  for  decision."  An  ex- 
amination of  the  esses,  in  which  those  general 
expressions  are  found,  will  show  that  the  court 
bos  never  intended  to  adjudge  that  mere  recit- 
als by  the  officers  of  a  mumcipal  corporation 
in  bonds  issued  in  aid  of  a  railroad  corporation 
preclude  an  inquiry,  even  where  the  rights  of  a 
lona  fide  holder  were  Involved,  as  to  the  exist- 
ence of  legislative  authority  to  issue  them. 

A  reference  to  a  few  of  the  adjudged  cases 
will  serve  to  illustrate  the  rule  which  has  con- 
trolled the  cases  involving  the  validity  of  mu- 
nicipul  bonds.  In  Kneas  Co.  v.  AiptnwaU,  SI 
How.,  542  [63  U.  8.,  XVI.,  209],  power  was 
given  to  county  commissioners  to  subscribe 
stock  to  be  paid  for  by  ooim^  bonds,  in  old  of 
a  railroad  corporation,  the  power  to  be  exercised 
if  the  electors,  at  an  election  duly  called,  should 
approve  the  subscription.  It  was  adjudged  that 
as  Uie  power  existed,  and  since  the  statute  com- 
mitted to  the  board  of  commissioners  authority 
to  decide  whether  the  election  was  properly 
held,  and  whether  the  subscription  was  ap- 

E roved  by  a  majority  of  the  electors,  the  recital 
1  bonds  executed  those  commissioners,  that 
[6161  ""^^  issued  in  pursuance  of  the  statute 
givmg  the  [xtwer,  estopped  the  county  from 
alleffine  or  proving,  to  the  prejudice  oi  a  btma 
/fde  nolder,  that  requisite  notices  of  the  election 
had  not  been  given.  In  Biiuell  v.  JeffertonviUe, 
24  How.,  299  [65  U.  8..  XVL.  6711.  the  court 
found  that  then  was  power  to  issue  the  bondi^ 
and  that  after  they  were  Issued  and  delivered 
to  the  railroad  company  it  was  too  late,  as 
against  a  boiia  fide  holder,  to  call  in  question 
the  determination  of  the  facts,  which  the  law 
prescribed  as  the  basis  of  the  exercise  of  the 
power  granted,  and  which  the  city  authorities 
were  authorized  and  required  to  determine  be- 
fore bonds  were  issued. 

Probably  the  fullest  statement  of  the  settled 
doctrine  of  this  court  is  found  InOoloma  v.  Erova, 
OSU.  S.,491[XXIII.,581].  In  that  case  the 
authority  to  make  the  subscription  was  made, 
by  the  statute,  to  depend  upon  the  result  of  tlie 
submission  of  the  question  to  a  popular  vote, 
and  its  approval  bv  a  majority  of  the  legal 
votes  cast.  But  whether  the  statute,  in  these  par- 
ticulars, was  complied  ^vith, was  left  to  the  de- 
cision of  certain  persons  who  held  official  rela- 
tions witli  the  municipality  in  whose  behalf  the 
proposed  subscription  was  to  be  made.  It  was  In 
reference  to  such  a  case  that  the  court  said: 
'  'When  legislative  auth(ffity  has  been  given  to  a 

110  V.  & 


mnnlcfaall^ortoitsofficers,tonibMribe  tothe 
stock  ca  a  rulToad  company,  and  to  issue  munio> 
Ipal  bonds  In  payment,  out  only  on  some  preced- 
ent condition,  such  as  a  popular  vote  favoring 
the  subscription,  and  where  it  may  be  gathered 
from  the  legislatiTe  enactment  that  the  officers 
of  the  municipality  were  invested  with  power 
to  decide  whether  the  condition  precedent  has 
been  complied  with,  their  recital  toat  it  has  been 
made  in  tne  bonds  issued  by  them  and  held  by 
sioTM  fide  purchaser  Is  conclusive  of  the  fact 
and  binding  upon  the  municipality;  for  the  re* 
cital  is  Itself  a  decision  of  the  fact  hy  the  ap> 
pointed  tribunal."  This  doctrine  was  re-u> 
firmed  in  BuiAanany.  LttehfiOd,  102U.  3.,^ 
[XXVX,  140],  and  In  other  cases,  and  we  per- 
ceive no  just  ground  to  doubt  its  correctness  or 
to  regard  it  as  now  open  to  question  in  this  court 
But  we  are  of  opinion  that  the  rule  as  thut 
stated  does  not  support  the  podtion  which  coun- 
sel for  plaintiff  in  error  take  in  the  present  case. 
The  adjudged  cases,  examined  in  the  light  of 
their  special  drcumstances,  show  that  the  facts 
which  a  municipal  corporation,  issuing  bonds  [611 
In  aid  of  the  construction  of  a  railroad, was  not 

Eermltted.  against  a  bona  fide  holder  to  question, 
t  face  of  a  recital  in  the  bonds  of  their  exist 
ence,  were  those  connected  with  or  growing 
out  of  the  discharge  of  the  ordinorv  duiics  ot 
\  such  of  Its  officers  as  were  investea  with  au- 
;  thority  to  execute  them,  and  which  the  statute 
'  conferring  the  power  made  It  their  duty  to  as- 
certain and  determine  before  the  bonds  were  is* 
sued;  not  merely  for  themselves,  astheground 
of  their  own  action.  In  issuing  Uie  bonw,  bu^ 
equally,  as  authentic  and  final  eviitence  of  thdr 
existence,  for  tlie  information  and  action  of  all 
others,  dealing  with  them  In  reference  to  it. 
Such  is  not  the  case  before  us.  Had  the  stat- 
utes of  Ohio  conferred  upon  a  township  in 
Delaware  County,  authority  to  make  a  subscrip- 
tion to  the  stock  of  this  company,  upon  the  a> 

groval  of  the  voters  at  an  election  "previously 
eld,  then  a  recital,  by  its  proper  officers,  su^ 
as  is  found  in  the  bonds  in  suit  would  have  eih 
topped  the  township  from  proving  that  no  elec- 
tion was  in  fact  held,  or  that  the  election  was 
not  called  and  conducted  in  the  mode  prescribed 
by  law;  for,  in  such  case  it  would  be  clear  that 
the  law  had  refcircd  to  the  officers  of  the  town- 
ship, not  only  the  ascntdnment  but  the  dfr 
cislon  ot  the  facta  involved  in  the  mode  of  ex- 
ercising the  power  granted.  But,  In  this  case, 
as  we  have  seen,  power  In  townships  to  sub- 
scribe did  not  come  into  existence,  that  is,  did 
not  exist,  except  where  thecountycommissioners 
hnd  not  been  authorij  ed  to  make  a  subscription. 
Whether  they  had  not  been  so  authorized,  that 
is,  whether  the  question  of  subscription  hitd  or 
not  been  submitted  to  a  county  vote,  or  whether 
the  county  commls^ners  had  failed  for  so  long 
a  time  to  take  the  sense  of  the  people  as  to  show 
that  they  had  not,  within  the  meaning  of  the 
law,  been  authorized  to  make  a  subscription, 
were  matters  with  which  the  Trustees  of  the 
township,  in  the  discharge  of  their  ordinair  du- 
ties, had  no  official  connection,  and  which  thtt 
statute  had  not  committed  to  their  final  detei^ 
mination.  Granting  that  the  recital  In  the  bonds, 
that  they  were  issued  in  pursuance  of  the  pro 
visions  of  the  several  Acta  of  the  Oeneral  Assem- 
bly of  Ohio,  Is  equivalent  to  an  express  recital 
that  the  county  commissioners  had  not  been 
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authorized  by  a  vote  of  the  county  to  subscribe 
*618]  to  the  stock  of  this  company  and  that,  conse- 
qaently,  the  power  conferred  upon  the  town- 
imp  was  brought  Into  existence;  still,  it  is  the 
reratal  of  a  fact,  arising  out  of  the  duties  of 
county  officers,  and  which  the  purchaser  and 
■11  others  must  be  presumed  to  know  did  not 
belong  to  the  township  to  determine,  so  as  to 
confer  or  create  power  which,  under  the  law, 
did  not  exist.  In  the  view  we  have  taken  of 
tikis  case,  McOlure  t.  Oxford,  94  U.  S.,  420 
[XXIV.,  129],  is  instructive.  That  was  a  case 
of  muuicimd  subscriptiun  to  a  railroad  corpo- 
n^on.  The  Act  coiuerring  the  authority  pro- 
vided that  it  should  take  enect  (and,  therefore, 
Should  not  be  a  law  except)  from  and  after  its 
publication  in  a  particular  newspaper.  Thirty 
d^fs'  nottoe  of  the  election  waa  required.  But 
the  elecUon  was  held  withte  thirty  days  from 
ihe  publication  in  the  paper  named  in  the  Act. 
The  bonds  red  ted  that  they  were  issued  in  pu^ 
floance  of  the  statute,  describing  it  by  the  date 
of  its  passage,  not  the  date  of  its  publication  in 
the  newspaper  designated.  They  showed  upon 
tiieir  face  ^at  the  election  was  held  April  8, 
1872.  But  the  purchaser  was  held  bouod  to 
know  that  the  Act  was  not.  In  fact,  published 
in  that  newspaper  until  March  31, 1873;  that, 
thercf ore,it  did  not  become  a  law  until  from  and 
afterthat  date.  He  was,  consequently,  charged 
iriUi  knowledge  that  the  election  was  held  upon 
tiumfficient  notice.  The  bonds  were,  for  these 
reasonB,  declared  to  be  not  binding  upon  any 
township.  The  publication  of  the  Act,  plainly, 
was  not  a  matter  with  which  the  Township 
Trustees,  as  such,  had  any  official  connection. 
It  was  not  made  Uieir  duty  to  have  it  published. 
The  time  of  publicfition  would  not  necessarily 
l^pear  upon  the  township  records;  but  publi- 
cation in  a  named  newspaper  was,  as  the  face 
oi  the  Act  showed,  vital,  not  simpir  to  the  ex- 
orcise, but  to  the  very  existence  of  the  power  to 
subscribe.  We  may  repeat  here  what  was  said 
fn  Anthony -v.  Jatper  Co.,  101  U.  S.  ,897  [XXV. , 
1008],  that  purchasers  of  municipal  bonds  "Are 
charged  with  notice  of  the  laws  of  the  State 
granting  power  to  make  the  bonds  they  find  on 
uie  market.  This  we  have  always  hela.  If  the 
power  exists  in  the  municipality,  the  bona  fide 
nolder  is  protected  against  mere  irregularities 
In  the  manuerof  its  execution;  but  If  there  is  a 
want  of  power  no  legal  liability  can  be  created." 
So  here.  Porter  Township  is  estopped  by  the 
:610]  redtals  in  the  bonds  from  saying  that  no  town- 
Alp  election  was  held,  or  that  it  was  not  called 
ana  conducted  in  the  particular  mode  required 
by  law.  But  it  is  not  estopped  to  show  that  it 
was  without  legislative  authority  to  order  the 
olection  of  Aunut  30,  1851,  and  to  Issue  the 
bonds  In  suit.  The  quesUon  of  legislative  au- 
tiiority  in  a  municipal  corporation  to  Issue 
•  bonds  in  aid  of  a  railroad  company  cannot  be 
concluded  by  recitals,  but  the  power  existing, 
the  municipality  may  be  estopped  by  recitals  to 
prove  irregularities  in  theexercise  of  that  power; 
or,  when  the  law  prescribes  conditions  upon 
the  exercise  of  the  power  granted  and  commits 
to  the  officers  of  such  municipality  the  determi- 
nation of  the  question  whether  tiiose  conditions 
have  been  performed,  the  rorporation  will  also 
be  estopped  by  lecittus  which  Import  such  per- 
formance. 

Th» judgment  itaffirmtd. 
Ml 


Mr.  JiuHe«  Katthews,  having  been  of  coun- 
sel,  did  not  sit  in  this  case  nor  putidpato  In  Itt 
decisioo. 
^Teusmpj.  Teat: 

-  JtunesH.llaEenner<01eriE,8ap.OiNii(^U.8. 

Otod-iu  u.  &.  QB,  w  i  lit  v.  tor. 


FREDERICK  HOPT,  Ftff.  in  Err., 
t. 

PEOPLE  OF  THE  TERRITORY  OF  UTAH. 

(See  8.  a.  Bepoita^  eiL,  S7*-fi90,) 

Ohallentjet  to  jurort — heartay  ovideneo—qtiution 
^^fOf^—eoT^euiont  when  Midmeo—made  to 
t^fnfPt  vhen  valid— «t  post  facto  tetp. 

'1.  Thfh  trial.  In  TTtab,  by  triers  apiwlnted  hj  the 
cnurt,  of  ohalleoffes  of  proposed  Jurors,  in  felony 
cii.BL'^.  miist  be  bad  in  the  presenoe  as  well  of  the 
rourc  iin  at  the  accused ;  ana  such  preaenoe  of  the 
aucui^Hl  ijannot  be  dispensed  with. 

S.  The  rule  that  hearaar  erideooe  to  lnoompetent 
bo  establish  any  speciflo  fact  which  in  Its  oature  li 
a^iscoptlble  of  betng  proved  by  vltneesea  who  speak 
Croiii  their  own  knowled^  re-afflnned. 

3.  Where,  under  the  statute,  it  Ig  for  the  Jury  to 
saj  whether  tbe  facte  make  a  oase  of  muider  In  the 
Itrat  ilegree  or  murder  in  the  second  degree,  Ittaer* 
ror  for  the  court  to  say,  in  Its  charge,  that  the  of- 
f  OD9C,  by  wbomsoever  oommitted,  was  tbat  of  mur- 
der I II  tne  first  degree. 

4.  A  oonfeeslon  freely  and  voluntarily  made  to 
p\  Men<?(^  of  the  most  Batiafactory  character.  But 
tjie  pjv--iiumptiOD  upon  which  weight  is  given  to 
yiioh  oi.'ldeQoe,  namely:  tbat  an  Innocent  man  will 
not  iinT<t-ril  bla  safety  or  prejudice  his  Intorcets  by 
an  imtnie  Btatemein,'«eaacfl  when  the  confeaslod 
appears  to  have  been  made,  either  In  oonsequenoe 
tjf  IjulucemcntB  of  a  ivmpoml  nntiire  hnlrt  out  by 
nrif  In  B.uthqrity,  touching  the  ofaone  prufcrrod,  or 

iKKiui>«Dfk1An«ftarprnBlBa  bms  fir  « Jn  cte 

vruiii'iaoa  ef  weh  peAon,  tai  tmMnm  to  moBT 

A  caufi=»iUm  miic3f  tfi  iin  fiflirer  iflll  IiOt  T)o  ftic- 
cIihIcm]  froni  Ihi'  Jury  iLH'n>ly  l>i?i"jni!n?  it  Ri:>peiiJ'S 
llmt  tlio  Ht'cupoii  wiiii  piwioiialy  lu  tbi"  t!ii6ti«]j'  i>f 
anoUiirT O-PtC-er ^  Pii*!  tlit^  criiH  will  n'jii,  as  h  cuodi- 
tlon  pi  ecoileat  Co  thi;  Eidminimi  of  bm":!]  evldcnoe. 
rL<qMin?  the  {irraec^itlon  to  i  aW  tbe  latter,  anleee  the 
ctrcumstaDora  render  tt  imitnable  tbrtt  Ctit^  acouaed 
hdi)  a  oonverf^atiou  witk  th'-  tlTst  oll^oor  upon  the 
flubjeet  of  a  Lunfeeelon,  nr  Juatlf  y  ILo  boiier  of  ool- 
luBi'jn  b^tweeu  tb?  oiBwre. 

fi.  A  fitHtutP  which  Blmply  enlarKfw  tlie  olii«^  of 
pcraonB  who  may  be  corDpelent  to  icaWEy,  oot  ei 
post  fiKto  Iti  to  appilcftti'jQ  to  offeusea  prei.ioueLy 
COmtnittiNl '  for  it  doeg  notaltach  crlTnioiillty  (ciaDy 
act  prprlously  dOEfi  und  which  wn^  irniocefi*.  wbeo 
done,  uor  aftflrmvjLte  pant  cTimt-.a  lioj-  iult-.-li?-;  the 
piifiLiliuif>nt  thdi-f-for;  tlordfiH  kfiJri'rtLi!  J(>greo 
■ur  thi!  aniinjnt  or  fin-'n.iiirv  of  thv  pruilCfDAde 

nect-'seflry  fcu  riJii^  ictLnn  t-jr  iJiifit  nCi/oHtM.  Suob 

*  Head  noua  by  ATr.  Jiaiicc  Uxhi.a.p. 


HOTE.— CtnstltvtianaHty  of  ex  pQSttactQiaiBa.  See 
n.>'(  10  rflJiiot  V.  Bull,  3  U.  9.  (3  mil.),  OtJfl:  and  note 
t-i,'^1iJT«es  V.  CrowulnBhJeld.lJ  U.  8.  (4  WheaL^ISjl. 

C\i'itJ-*  of  cMOtnge  of  Juror*  and  tiidr  Quoliflca- 
Uc.iie,   Bre  n'fic  to  CUnWo  v.  Eofflchrocht,  W  U.  9., 

iMmliioI  laiC,-  confesslone  (rf  iKrrU^ciJ,  UtAdlt  #lH- 
dertee-  agattut  him. 

Parol  evJcl«iee  of  other  oonrh:s9iona  taadinJs8tble, 
Chough  there  may  be  a  wrlllni  ■coiifoasion  made  bo- 
forf.- tbc  iU'iOK.  9ta'e  v,  WeUa.  Cqkq.  iHi;  s.  C.,  t 
Am.  bcL^.,  2lJ. 

Upori  tils  iia  lto=l  noiilf^sslOB,  AD  Infant  under  twelve 
caimnt  be  ^'nnvi<?tcd  of  b,  (spltol  Off^OAS.    State  V. 
Anrim.  1  Srmthiini,  Zll ;  B.  C.»  7  Am.  Dec.,  BBS. 
Coniewlona  niade  under  hope  of  pardnn  are  dot 
I JHE  IwntMSkwmCSMlB  tA. 'Ti'^'  ^  1^  ter- 
[  B.  <;,.  3i  Am. 
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teratloiu  relste  to  modet  of  prooeduie  only,  whloh 
tbe  State  may  regulate  at  plessura  and  In  wblob  no 
on*  can  be  Mid  to  have  a  vested  rigbt. 

[No.  1043.] 

AamiUedJtm.  18,1384.  JDeetdedJiar,8,1884. 

Pr  ERROR  to  the  Supreme  Court  of  the  Terri- 
tory of  Utah. 

The  history  and  facts  of  the  case  fully  ap- 
pear fn  the  opinion  of  the  court. 

Mmra.  Thomaa  MaxsliaU  and  Le6  J. 
Sharp,  for  plaintiff  in  error: 

The  ttppellant  could  not  waive  his  right  to 
be  present  at  every  proceeding  had  during  the 
trial,  nor  cure  the  error  committed  in  disregard- 
ing the  same  not  objecting  or  saving  an  ex- 
ception at  the  time. 

Code,  Crim.  Prac.,  sec.  218;  Cooley,  Const. 
Llm.,  819;  Whart  Cr.  L.,  sec.  3364;  DougheHy 
▼.  Com.,  69  Pa.  St.,  286;  Dunn  v.  Com.,  Pa. 
8t.,885;  MaurerY.  iV&pfe,  48  N.  Y.,1;  Bemp- 
*fy  V.  Peo^,  47  HI.,  825 ;  iW*  v.  KohUr,  5 
Cal.,  72;  Tounffer  v.  State,  2  W.  Va.,  579. 

The  evidence  objected  to  was  clearly  hear- 

*^Twrt.  Et.,  sees.  172,  sub.  2, 178, 175;  Qtuen 
T.  Ifigi&ttrn,  7  Cranch,  296;  1  Green.  Ev.,  sec. 
1>9. 

Eveiy  law  that  alters  the  legal  rules  of  evi- 
dence and  receives  less  or  different  testimony 
than  the  law  required  at  the  time  of  the  com- 
mission of  the  offense,  in  order  to  convict  the 
offender,  is  an  ee  poat  facto  law  in  respect  to 
that  offense. 

Colder  V.  BuU,  8  Dall.,  886;  Kring  v.  Mo., 
107  U.  8.,  321  (SXVU.,  506). 

Every  law  passed  after  the  commission  of  an 
offense,  which  institutcsanevrnileof  evidence 
In  aid  of  conviction,  is  an  oc  post  facto  law. 

Oummingt  v.  State;  Bx  parte  Garland,  4 
Wan.,  277,  888  (71  U.  8.,  XVIH,,  856  866). 

To  entitle  defendant's  alleged  confession  to  be 
admitted  in  evidence.  It  should  have  been  i^- 
firmotively  shown  that  it  was  volunt^. 

1  GrecTU.  Ev.,  sec.  319  (Kedf.  ed.);  A^mt. 
WarrtJigJiam,  3  Lead.  Crim.  Ca8.,487. 

The  instruction  of  the  court  was  In  effect  to 
tell  the  jury  tliat  there  was  conclusive  proof 
that  a  crime  bad  been  committed;  that  that 
«rime  was  so  atrocious  In  Its  character  as  to  be 
murder  In  the  first  degree;  and  that  their  only 


duty  in  the  premises  was  to  find  oat  who  ocnn- 
mltted  the  crime- 

This  was  fn  dear  contraventiou  of  our  stat* 
ate  law  and  was  error. 

Bondv.  Feople,Z9  Dl.,  26;  People  v.  Carril- 
lo,  54  Cal.,  63;  Peek  v.  Jiitcficff.  66  Mo.,  114; 
StateY.  Dixon.  76  N.  C,  276;  Itoea  v.  State,S9 
Tex.,  499;  People  v.  Xwn,  49  Mich.,  82. 

3fr.  William  A.  Hanrx.  Aut.  Atty-Om^ 
for  defendants  in  error: 

Bv  the  term  "trial"  la  eeneially  Intended  In 
the  lav  the  actual  trial  of  the  pruono-  ^y  the 


:  8.  V.  Ourtia,  4  Mason,  282,  237,  Stoiy,  /. 
The  provision  of  the  law  of  Utah  in  question 
has  no  application  and,  consequentiy,  wnatever 
rights  the  accused  had  In  the  premises,  he  has 
waived;  for  that  an  accused  may  waive  rights 
In  criminal  as  well  as  civil  cases.  Is  too  clear  for 
argument.  1  Bish.  Cr.  Proc.,  sec.  1004,  and 
cases  cited;  Peoj^  v.  fferideraon,  88  Oal.,  470; 
People  V.  Bonncj/,  19  Cal.,  445. 

Mr.  Justice  Hwlan  delivered  the  opinion 

the  court: 

The  plaintiff  In  error  and  one  Emerson  were 

Jointly  indicted  In  a  court  of  Utah  for  the  mur- 
der, in  the  first  degree,  of  John  P.  Turner. 
Each  defendant  demanded  a  separate  trial  and 
pleaded,  not  guilty.  Hopt  being  found  guil^ 
was  sentenced  to  suffer  death.  The  judgment 
was  aflSrmed  by  the  Supreme  Court  of  the  Ter- 
ritory. But,  upon  writ  of  error  to  this  court, 
that  judgment  was  reversed  and  Uie  case  re- 
manded, with  instructions  to  order  a  new  trial 
104  U.  8.,  681  [XXVI.,  873]. 

Upon  the  next  trial,  the  defendant  being 
found  guilty,  was  again  sentenced  to  suffer 
death.  That  judgment  was  affirmed  by  the 
Supreme  Court  of  the  Territory.  We  are  now 
required  to  determine  whether  the  court  of 
original  jurisdiction  in  its  condact  of  tiie  last 
trial  committed  any  error  to  the  prejudice  of 
the  substantial  rights  of  the  defenOftnt 

1.  The  validity  of  the  judgment  is  questioned, 
upon  the  ground  that  a  part  of  the  proceedings  [576] 
in  the  trial  court  were  conducted  in  the  absence 
of  the  defendant. 

The  Criminal  Code  of  Procedure  of  Utah, 
sec.  318,  provides,  that  "  If  the  indictment  is 
for  a  felony,  the  defendant  must  be  personally 


Dec.,  491 ;  State  v.  OuUd.  6  Halst.  W;  a  a.  18  Am. 
Sec.,  401. 

Confcsslnns  of  an  ecoompllce.  In  writtoff.  made 
vnder  promise  of  exemption  from  punishment  If  be 
would  cum  State's  evidence,  are  admissible  against 
himself  If  he  refuse  to  testi^  on  behalf  of  the  grov- 
«rmneDt  on  the  trinl  of  his  principal.  Com.  v, 
Knetr,  10  Piok_  477:  &  (L  20  Am.  Dec,  SS4:  State 
V.  Phelps,  U  Vi,  110; &C!.  84  Am.  Dec.,  012;  State 
T.  Walker,  81  yt.,aOL 

ConfesHions  of  prisoner  extorted  by  pain  or  made 
under  the  influence  of  bope  or  tear  are  not  admls- 
«{ble  In  evidence  against  blm.  Hector  v.  State,  S 
Mo.,  100:  S.  a,  2S  Am.  Dec.,  454:  Hawkhis  v.  State, 
7  Ho.,  102;  State  v.  Hogan,  64  Ho.,  193:  Porter  v. 
State,  U  Ala., OS;  WbariCr.  Bv.. sec 078;  Ward  v. 
State.  SO  Ala.,  m 

Confessions  are  nob  extorted  bybopeorffearan- 
lawf  ullr  created  when  made  upon  odnoe  to  confess 
to  avoid  odium,  or  mode  after  legal  advice  as  to  the 
legal  consequences  of  the  orime.  State  v.  Crank,  8 
BaOej,  00;  8.  a,  88  Am.  Dea.  117. 

A  promise  or  ureat  from  one  having  no  power  to 
mttoren  It  does  not  prevent  a  oonfession  from  being 
■ecelved  In  evKlenOB.  Statev.Soper.lOHe^ZSB:  8. 
C88  Am.Dee..0G5i  BowH  Oua,  Bun.  ft  Br..  188: 

110  u.  s. 


FUldley  v.  etate.8  Blackf.,  670 ;    C- 80  Am.  Dec,  GffT. 

nefore  a  6onf esslon .  oan  be  Teoelved,  it  must  be 
shown  to  have  beui  -v^ttntntf.  #tUe  v.  Bar  tot 
and  ERrie,  28  t«.  Auiu,  BBS ;  B*  tlM,  Bf  Am.  Itep-,  1m. 

Confeasioo  without  proof  of  the  oorpuB  dtUcti  is 
not  Bufflcleatto  support  a  oonvlcttoii  far  a  felony. 
Matthews  v.  State,  liB  Ala.,  187;  S-  0..  SB  Am.  Kep., 

15  ^oad.,  14T:  People  v.  BadrlarTlOVwdU*^^ 
pie  V.  Burnett,  ilfS.  T»  mrnata  YTSaraiorH 
Mo.,fiSQ:  a  C.7l4  Am.  tiep.,til;  Stats  t.  Boott!  ll 
Mc  4W;  SUte  v.  Fnttemip.  18  Mo«  fflS;  State  ¥p 
Strmrfeilow,  »  iAm.,  1S7:  Prelst  v.  State,  10  HMiL 
8BiOrBf  T.Oom..iaiPH.  &t.,HI; B.a,«Ani.B(iV^, 
1SB. 

A  confesshm  made  br  aue  tntftOjWitftd  ll  Dftt  ftr 
th^t  reason  inoompetent.  ItgiMb  M  tbewebrtitof 
the  confession  as  evldenos.  Btatav.0rear,£8lllnn., 
4Sa;  8.  a,41  Am.Be^280;  Oom.  v.  Howe, 9  Orar, 
110:  Whart.  Ce,  Bv.,BnH!L 

The  wd^t  to  be  slven  to  confessions  Is  a  ques- 
tkm  for  the  joiT.  Buster's  Osse,  88  Ata^  107;  Hat* 
thews  V.  State. ft  Ala.,  187;  S.  C^ttAm.  B(^.008i 
Bedd  V.  Stete,  00  Ala^  865. 

The  confession  of  a  person  In  the  hands  of  his 
oaptors.  not  offloeis,  with  a  rope  aronnd  us  neokt  Is 
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maent  at  the  trial;  but  if  for  a  mlsdemeneaor 
fiio  trial  may  be  had  in  the  abeence  of  the  de- 
ftndant;  If,  nowever,  hii  presence  b  neceasaty 
for  the  purpose  of  identiflcatlon,  the  court  may, 
upon  application  of  the  prosecuting  attorney, 
to  an  order  or  warrant,  require  the  personal 
attendance  of  the  defendant  at  the  trial." 

The  same  Code  proridea  that  a  juror  maybe 
challenged  by  either  party  for  actual  bias,  that 
to,  "  For  the  existence  of  a  state  of  mind  which 
mda  to  a  just  inference  in  reference  to  Uu  case 
that  he  wiU  not  act  with  entire  impartiality," 
aeca.  239.  341;  such  a  challenge,  if  the  facta  be 
denied,  must  be  tried  by  three  impartial  triers, 
not  on  the  Jury  panel,  and  appointed  by  the 
court,  see.  2*6;  the  juror  bo  challenged  '*Uay 
be  eiamined  as  a  witness  to  prove  or  disprove 
the  challenge,  and  must  answer  every  quesUon 
pertinent  to  the  Inquliy."  sec.  249:  ^'  Other 
witnessea  may  also  be  examined  on  eitheridde, 
and  the  rules  of  evidence  applicable  to  the 
trial  of  other  issues  govern  the  admisslou  or  ez- 
olujdon  of  evidence  on  the  trial  of  the  chal- 
lenge," sec.  250;  "  On  the  trial  of  thechallenge 
for  actual  bias,  when  the  evidence  Is  concluded, 
the  court  must  instruct  the  triers  that  it  is  their 
dtu^  to  find  the  challenge  true,  if,  in  their  opin- 
iiMi,  the  evidence  warranta  the  conclosIoD  Uiat 
title  furor  has  such  a  bias  against  the  party  chal- 
len^g  bim  as  to  render  hun  not  impartM,and 
that  if  from  the  evidence  tbev  believe  bim  free 
from  such  bias  they  must  find  the  challenge 
not  true;  that  a  hypothetical  opinion  on  bcar- 
■ur  or  Information  supposed  to  be  true  fs  of  it- 
aeU  no  evidence  of  bias  sufficient  to  disqualify 
a  joKff.  The  court  can  give  no  other  Instruc- 
Han,"  100.262;*'  The  trien  must  theroupon 
find  the  challenge  either  true  or  not  true,  and 
their  decision  is  final.  If  they  find  it  true  the 
juror  must  be  excluded."  Sec.  253. 
It  appears  that  six  jurors  were  separately 
577]  challenged  by  the  defendant  for  actiial  bias. 
The  grounds  of  challenge  in  each  case  were  de- 
nied 07  the  district  attorney.  For  each  juror, 
triers  were  appointed,  who,  being  duly  sworn, 
were,  before  proceeding  to  try  tne  challenge, 
iBStructed  as  required  section  202  of  me 
Criminal  Code;  uter  which,  in  each  cose,  the 
triers  took  the  jiiror  from  the  court-room  Into 
a  different  room  and  tried  the  grounds  of  chal- 
lenge out  of  the  presence,  as  well  of  the  court 


ai  of  the  defendant  and  his  counsel.  Their  find 
ings  were  returned  into  court,  and  the  chal- 
lenge being  found  not  true,  the  jurors  so  chal- 
lenged,  resumed  their  seats  among  those  sum- 
moned to  try  the  caae.  Of  the  six  challenged 
for  actual  bios,  four  were  subsequently  chal- 
lenged by  the  defendant  peremptorily.  The 
other  two  were  sworn  ai  trial  jurors,  one  of 
them,  however,  after  the  defendant  had  ex- 
hausted all  his  peremptory  challenges. 

No  objection  was  made  to  the  triers  leaving 
the  coun-room,  nor  was  uy  exception  taken 
thereto  during  the  trial.  The  Jurors  proposed 
were  examined  by  the  triers,  without  any  testi- 
mony being  offered  or  produced,  either  oy  the 
prosecution  or  the  defense. 

It  Is  insisted,  in  behalf  of  the  defendant,  that 
the  action  of  the  court  in  permitting  the  trial 
In  his  absence  of  these  challenges  of  jurors,  waa 
so  irregular  as  to  vitiate  all  the  subs^ent  pro- 
ceedings.  This  point  Is  well  taken. 

The  Criminal  Code  of  Utah  does  not  authorize 
the  trial  by  triers  of  grounds  of  challenge  to  be 
bad  apart  from  the  court,  and  In  the  aracnce  of 
the  defendant.  The  specific  provision  mode  for 
the  examination  of  witnesses  "on  either  side," 
soblect  to  the  roles  of  evidence  amilicable  to  the 
trial  of  other  issues,  shows  that  the  prosecuting 
attorney  and  the  defendant  were  entitled  of 
right  to  be  present  during  the  examination  by 
the  triers.  It  certainly  was  not  contemplntea 
that  witnesses  should  be  sent  or  hroueht  before 
the  triers  without  the  party  producing  them 
having  the  privilege,  under  the  supervtsion  of 
the  court,  of  propounding  such  questions  as 
would  elicit  the  necessary  facts,  or  without  an 
opportunitv  to  the  opposite  side  for  cross-exam- 
ination. These  views  find  some  support  In  the 
further  provision  making  it  the  duty  of  the 
court  "when  tlie  evidencels  concluded,  and  be-  ri(7gi 
fore  the  triers  make  a  finding,  to  instruct  them  *- 
as  to  their  duties.  In  the  case  before  us.  the  In- 
structions to  the  triers  were  given  before  the  lat- 
ter proceeded  with  the  triaTof  the  challenges. 

But  all  doubt  upon  the  subject  Is  removed  by 
the  express  requirement,  not  uiat  the  defendant 
may,  but.  where  the  Indictment  is  for  a  felony, 
must  be  "personally  present  at  the  trial."  The 
argument  m  behalf  of  the  govenuuent  Is  that 
the  trial  of  the  indictment  began  after  and  not 
before  the  jury  was  sworn;  consequently,  that 


not  free  and  TDluntarr  and  Is  Icadmialblc.  State 
v.fieveUB,84  lA.  Aim.,aaL;  B.  0.,  41  Anu  Ron.,  498. 

While  a  prluaer  was  under  arrest  tor  muMor  and 
In  Bhaokles,  be  waa  taken  to  the  tclaoe  at  tito  boml- 
oMe  and  Bakod  what  taa  bad  done  with  tao  body  and 
be  policed  CD  the  hllj  where  the  body  ww  found. 
Hewasnot  oautlonodasto  tt»  offset  of  blaadmls- 
aloiia.  HeM,tluittIi«erldeD«of tlwfpEfiKl^iiawas 


wli  ether  the  con- 
fflMlons  are  snfflelentir  voluntaur  to  Vw  ndmlasible 
In  evMenoe.  Btata  v.  Fattenon,  fB  Ho.,  60H :  Redd 
V.  State,  SB  Ala.,  :  Bob  v.  Btate,  83  AIjl.  5Q0 :  Hec- 
tor V, State. i  Ho-IM:  23  Am.  Dec., IH;  l  Wliart. 
Or.  L..  aeo.  088;  1  (Tilttf  ,Cr.  1^  kO.  G70|  1  Oreenl. 
Bv.,  aeo.  219. 

A  ooofewlOD  bj  A,  tn  D*b  absence,  that  be  and  B 
Oommltted  a  murder.  Is  not  evidence  affalnat  R 
Pnlit  V.  State,  10  Neb.,  38S. 

unless  there  k  objection  from  the  acouMd,  the 
ooort  win  not  exclude  a  confession  because  proof  Is 
not  given  that  It  ttbs  free  and  voluntas,  uulees  It 
appears  that  the  confession  was  obtalnedbr  throats 
or  promises.  Statev.  navl■,81La.Ann.,3Sl;n^th■ 
art  v.  State, «  Qa.,  flOB. 


ConfeesLon  to  an  offloarwhoazvostadtlMKoouKd, 
after  arrest,  oot  loduoedbTanrpcomteiQr  tbr««t. 
and  voluntaii^  mada,  W  ootapnsnfc  Qox  v.  Peo- 
ple, sa  y.  r.,  sin ;  Slate  v.  AlpSoDia,  M  La.  Ann-.  9; 

Red  d  V.  Bta  Ce,  es  Ala.,  Ue ;  EJ  nK  TTSblte. «  Ala^ 
FrankUa  V,  State, 2B  Alk. * ;  OuroU  v-  State, S  Al»» 
£8;  Focpl(>  r.  Wenta.  87  H.  T»  800;  Jqv.  OonfOi- 
rions,  sea  l&i  State  t.  Tatzo,  S)  Yt,  uB;  Bex  t. 
Uoyd,  a  Cai-r.  A  V.,  AA. 
Where  a  oncr^on  hm  beeii_otitaliwa  ^  Sfl^ 

prop«rlnfliiflQ>i«^ubieqUeilltt 
Influonoee  cootloue  an  < 

T.  State.  02  Ala.,  16i.  , 

For  tbfiipurpoeeaf  IntroanBteg  a  nanfStfciBi tt ■ 
unneconsary  tO  negative         pKHDtSB  Of  Mtaai^ 

incDt  uulcss  tfaera  ta  rennoo  to  SiHpect  toneuhiA Of 
thQ  kind.  ROKoe,  Ct-  Ft..  B4  ;  Rax  v.  Clowa,  4  C  A 
P..  331 :  Reg.  v.  Wflllams,  B  Ruse.  Cr.. 

A  coDT<=6aioD  not  induced  hj  proiuiBea  or  threats 
Is  admissible,  altbouirh  0't>ta]i'Led  b^  artUoe  prao- 
ticed  upon  theprlB*>nerby  theaffloerhavUwluni  lb 
oharre.  dtatev.  Pi>clg!i,T4  Ho-  U8 ;  Stata  v JonO, &L 

37  N.  Y.,m:  Kir?  v  ^atetWJth^V^nSm^l 
MoHaboo,lfiN.r:.a91. 
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the  defendant's  personal  presence  was  not  re- 
quired at  an  earlier  stage  of  the  proceedings. 
Some  warrant,  it  la  supposed  counsel.  Is 
found  for  tbis  position,  In  deciaions  construing 
particular  statutes  in  which  the  word  "  trial "  is 
used.  Without  stopping  to  distinguish  those 
cases  from  the  one  before  us,  or  to  examine  the 
grounds  upon  which  they  are  placed,  it  is  suf  • 
Scient  to  say  that  the  purpose  tn  the  foregoing 
orovislons  of  the  Utah  Criminal  Code  u,  In 
orosecutiona  for  felonies,  to  prevent  any  steps 
-icing  token,  in  the  absence  of  the  accused  and 
after  the  case  is  called  for  trial,  which  involves 
his  suI)stanUal  rights.  The  requirement  Is,  not 
that  he  must  personally  present  at  the  trial 
by  the  jury,  but  ^' at  the  trial"  The  Code,  we 
have  seen,  prescribes  grounds  for  challenge 
by  either  party  of  jurors  proposed.  And  pro- 
vision is  expr^sly  made  for  the  "  trial "  of  such 
challenges;  some  by  the  court,  others  by  triers. 
The  prisoner  is  entitled  to  an  impartial  jury 
composed  of  persons  not  disqualified  by  statute, 
and  liis  life  or  libei'ty  may  depend  upon  the  aid 
which,  by  his  personal  presence,  he  may  give  to 
counsel  and  to  the  court  and  trlei^  In  the  selec- 
tion of  Jurors.  The  necessities  of  the  defense 
may  not  be  met  by  the  presence  of  his  counsel 
only.  For  every  purpose,  therefore,  involved 
in  the  requirement  that  the  defendant  sliall  be 
personally  present  at  the  trial,  where  the  indict- 
ment is  for  a  felony,  the  trial  commences  at  least 
from  the  time  when  the  work  of  impaneling 
the  jury  begins. 

But  It  is  said  tliat  the  right  of  the  accused  to 
be  present  before  the  triers  was  waived  by  his 
failure  to  object  to  Uieir  retirement  from  the 
coujt-room,  or  to  their  trial  of  the  several  chal- 
lenges in  bis  absence. 
[5T9]  We  are  of  opinion  that  it  was  not  within  the 
power  of  the  accused  or  his  counsel  to  dispense 
with  the  statutory  requirement  as  to  bis  personal 
presence  at  the  tnaL  The  argument  to  tlie  con- 
trary necessarily  proceeds  upon  the  ground  that 
he  uone  is  concerned  as  to  the  mode  by  which 
he  may  be  deprived  of  his  life  or  liberty,  and 
that  the  ctiief  object  of  the  prosecution  is  to 

Euuish  him  for  the  crime  charged.  But  this 
I  a  mistaken  view,  as  well  of  the  relations 
which  the  accused  holds  to  thepublic  as  of  the 
end  of  human  punislunent.  The  natural  life, 
aaysBlackstone,"  Cannot  legally  be  disposed  of 
or  destroyed  by  any  individual,  neither  by  the 
person  himseli  nor  by  any  otbcrof  his  fellow 
creatures,  merely  upon  their  own  authority."  1 
BL  Com.,  138,  The  public  has  an  interest  in 
his  life  and  liberty.  Kcither  can  be  lawfully 
taken  except  in  the  mode  prescribed  by  law. 
That  which  the  law  makes  essential  in  proceed- 
ings inTolving  the  deprivation  of  life  or  liberty 
caimot  be  dupenaed  with  or  affected  by  the 
consent  of  the  accused;  much  less  by  his  mere 
failure,  when  on  trial  and  in  custody,  to  object 
to  unauthorized  methods.  The  great  end  of 
punishment  is  not  the  expiation  or  atonement 
of  the  offense  committed,  but  the  prevention  of 
fntan  offenses  of  the  same  kind.  4  Bl.  Com., 
11.  Such  being  the  relation  which  the  citizen 
holds  to  the  public,  and  the  object  of  punish- 
ment for  puolic  wrongs,  the  Legislature  has 
deemed  it  essential  to  the  protection  of  one 
whose  lifie  or  liberty  is  involved  in  a  prosecution 
for  felony,  that  be  shall  be  personally  present 
■t  the  truu,  that  1%  at  ereiy  stage  of  the  trial 
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trben  his  substantial  rights  mar  be  affected  bf 

the  proceeding  against  him.  B  he  be  deprived 
of  his  life  or  liberty  without  being  so  present^ 
such  deprivation  would  be  without  mat  due 
process  of  law  required  by  the  Constitution. 

For  these  reasons  we  are  of  opinion  that  It 
was  error,  which  vitiated  the  verdict  and  judg- 
ment, to  pemfit  the  trial  of  the  challenges  to 
take  place  In  the  absence  of  the  accused. 

2.  Another  assignment  of  error  relates  to  the 
action  of  the  court  in  permitting  a  surgeon, 
who  had  made  a  poat  mortem  examination  of  the 
body  of  the  corpse  which  was  claimed  by  the 
prosecution  to  be  that  of  John  F.  Turner,  to 
state  tliat  one  Fowler  identified  the  body  to  him. 

The  sut^geon  testified  that  the  body  examined  C580] 
by  him  was  on  the  platform  at  the  railroad  de- 
pot in  Salt  I..ake  City,  In  a  wooden  cose  and 
cofHn.  The  father  of  the  deceased  testified  that 
he  did  not  communicate  personally  with  the 
surgeon,  nor  see  that  his  son's  body  was  deUv- 
ered  to  him;  that  he  left  it  at  the  railroad  de- 
pot in  Salt  Lake  City,  In  a  wooden  coffin,  in- 
closed in  a  box ;  and  the  fact  that  the  body  of  the 
deceased  was  originally  placed  in  such  a  coffin 
was  proved  by  a  witness  who  put  it  in  the  cof- 
fin. And  yet  there  was  testimony  showing  that 
there  was  a  body  in  the  samedepot,  at  or  about 
the  time  referred  to  by  the  surgeon,  which, 
having  been  placed  in  a  metallic  case  covered 
by  a  wooden  Iwx,  had  been  shipped  from  Echo, 
by  roil,  to  Salt  Lake  City;  also,  that  it  showed 
injuries  "generally  similar"  to  those  described 
by  the  surgeon.  Were  there  two  bodies  of  de- 
ceased persons,  at  the  same  depot,  about  tfao 
same  time,  one  in  a  wood  coffin  inclosed  In  % 
box,  and  the  other  in  a  metallic  case  covered  by 
a  wooden  box?  There  would  be  some  ground 
to  so  contend,  did  not  the  bill  of  exceptions,  In 
its  reference  to  the  body  shipped  from  Echo  in 
a  metallic  case,  imply  uiat  tnere  was  testimony 
showinx  it  to  be  tbe  one  that  had  been  identi- 
fied as  the  body  of  the  deceased,  John  F.  Tur- 
ner. The  coiuusion  upon  the  subject  arises 
from  the  failure  to  state  that  the  body  which 
the  father  of  the  deceased  left  at  tbe  railroad 
depot  was  the  same  as  that  shipped  from  Echo 
to  8alt  Lake  City.  It  was,  perhaps,  to  this  part 
of  the  case  the  court  referred  when,  in  the 
charge  to  the  jury,  it  said  that  the  prosecution 
"has  introduced  a  vast  amount  of  circumstan- 
tial evidence."  Be  this  as  it  may,  it  was  a  ma- 
terial question  before  the  jury  whether  the  body 
examined  by  the  surgeon  was  the  same  one  that 
tbe  father  oi  the  deceased  had  left  at  the  depot 
and,  therefore,  the  body  of  the  person  for  whose 
murder  the  defendant  and  Emerson  were  in- 
dicted. If  it  was  not,  then  all  that  he  said  was 
immaterial.  If  it  was  (the  evidence  otherwise 
connecting  defendant  with  the  death  of  John 
F.  Turner),  the  statements  of  that  witness  as  to 
the  condition  of  the  corpse,  the  nature  of  the 
Injuries  (whether  necessarily  fatal  or  not)  ob- 
servable upon  the  body  examined  by  him,  and 
how  the  blows,  apparent  upon  inspection  of  it, 
were  probably  inmcted,  became  of  great  conse-  [59 1  j 
quence  in  their  bearing  upon  the  guilt  or  inno- 
cence of  the  defendant  of  the  crime  of  murder. 

No  proper  foundation  was  laid  for  the  qucs* 
tion  propounded  to  tbe  sureoon  as  to  who 
pointed  out  and  identified  to  him  the  body  he 
examined,  as  that  of  John  F.  Turner.  He  had 
previously  stated  that  he  did  not  personally 
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know  the  deceaeed  and  did  not  recoenize  the 
Imdy  to  be  hb;  he  did  not  know  that  It  was  the 
Imdj  which  the  &ther  of  deceased  desired  him 
examine;  consequently,  his  answer  coold 
^kSj  idace  before  ^ary  the  statement  of  some 
•one,  not  under  os^  and  who,  belne  absent, 
-could  not  be  subjected  to  the  oideal  n  a  cross- 
•examlnatlon.  The  question  plsInlT  called  for 
iiearBaTe<Hdeiice,wmch,  in  its  1^1  sense,  "De- 
notes mat  kind  of  evidence  which  does  not  de- 
-live  its  value  Botely  fitmn  Uie  credit  to  be  given 
to  the  witness  hlnuelf,  bat  rests,  also,  In  part, 
on  the  Teracltr  and  competency  of  some  other 
person."  1  Greenl.  £v..  sec.  99;  1  Phil.  Ev. 
168.  The  general  rule,  subject  to  colain  well 
«8tBbllBbed  exceptioDs  as  old  as  the  rule  itself, 
sipplicable  in  civil  cases  and.  therefore,  to  be 
njpdlj  enforced  where  life  or  llber^  are  at 
Btnkc,was  stated  in  Qtwmv.  J?«p&urn,7  Cranch, 
MB;  to  be,  "That  hearsay  evidence  is  incompe- 
tent to  establish  any  speoflc  fact,  which  fact  is 
in  its  nature  susceptible  of  being  proved  br 
witnesses,  who  speak  from  their  own  knowl- 
edge." "That  this  species  of  testimony,"  the 
<x}urt  further  said,  speaking  by  ChUf  JvtUce 
Maisholl,  "supposed  some  better  testimony 
which  might  be  adduced  in  the  particular  case, 
Is  not  the  sole  ground  of  its  exclusion.  Its  in- 
trinsic weakness,  its  Incompetency  to  satisfy 
the  mind  of  the  existence  of  the  fact,  and  the 
frauds  which  might  be  practiced  under  its  cov- 
er, combine  to  support  the  rule  that  hearsay 
•evidence  Is  inadmissible."  The  specific  fact  to 
be  established  by  proof  of  what  some  one  else 
nld  to  the  surgeon  as  to  the  Idratity  of  the 
body  submitted  to  his  examination  was,  that  It 
ma  the  body  of  John  F.  TumCT.  What  3Pow- 
ler,  who  was  not  even  diown  to  have  been 
placed  in  charge  of  the  body  nor  commissioned 
to  deliver  it  to  the  surgeon  nor  to  be  acquainted 
with  the  deceased,  said  in  the  absence  of  the 
prisoner,  as  to  the  identity  of  the  body,  was, 
plainly,  hearsay  evidence.withln  the  rule  recog- 
nized  in  all  the  adjudged  coses.  As  such  it 
l*^*!  ahovld,  upon  the  showingmade,  have  been  ex- 
cluded. 

8.  The  next  assignment  of  error  relates  to 
that  portion  of  the  chsrge  which  represents  the 
court  as  saying:  "That  an  atrocious  and  dastard- 
ly murder  nas  been  committed  by  some  person 
is  apparent,  but  In  vour  deliberations  you  should 
be  careful  not  to  be  influenced  bv  any  feeling." 

By  the  statutes  of  Utah,  "Hurder  perpetrated 
poison,  lying  in  wait,  or  any  other  kind  of 
wiluul,  deliberate,  malicious  or  premeditated 
killing;  or  committed  in  the  perpetration  of  or 
attempt  to  perpetrate  any  arson,  rape,  burglary 
or  robbery;  or  perpetrated  from  a  premeditated 
desiffn,  unlnwrully  and  maliciously,  to  effect 
the  death  of  any  other  human  being  other  than 
him  who  Is  kflled;  or  perpetrated  by  any  act 
neatly  dangerous  to  the  lives  of  others,  and  ev- 
uencmg  a  depraved  mind,  regardless  of  human 
life.  Is  murder  in  the  first  degree;  and  any  oth- 
er homicide,  committed  under  such  circum- 
stonces  as  would  have  coD(<tituted  murder  at 
eommon  law,  is  murder  in  the  second  degree." 
Oomp.  L.  Utah.  1878,  p.  685.  The  punishment 
«f  murder  in  the  first  degree  Is  death,  or,  upon 
the  recommendation  of  ue  jury,  imprisonment 
at  hard  labor  in  the  penitential  at  the  discre- 
tion of  the  court;  while  the  punishment  for 
murder  In  the  second  degree  Is  imprisonment  at 
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hard  labor  In  the  penitentiary  for  not  less  than 
live  nor  more  than  fifteen  years.   Ih.,  BM. 

bi  view  of  these  BtatutoryprDvisions,to  which 
the  attention  of  the  jury  was  called.  It  is  dear 
tiiat  the  observation  by  the  court  that  an  itro* 
dous  and  dastardly  miirder  has  been  committed 
by  some  person,  was,  naturally,  renrded  by 
them  as  an  instruction  that  the  offense,  ^ 
whomsoever  committed,  was  murder  in  the 
first  degree;  whereas.  It  was  for  the  juiy.having 
been  Iiuormed  as  to  what  was  murder,  1^  the 
laws  of  Utah,  to  sav  whether  the  facts  nude  a 
case  of  murder  in  the  fltst  degree  or  murder  in 
the  second  degree. 

It  was  competent  for  the  Judge,  under  the 
statutes  of  Utah,  to  stale  to  the  jury  "all  mat- 
ters of  law  necessary  for  their  information" 
and,  consequently,  to  inform  them  what  those 
statutes  denned  as  murder  in  the  first  degree 
and  murder  in  the  wcond  degree.  Laws  Utah,  C588] 
1878,  p.  120:  Code  Grim.  Pro.,  sees.  28^4.  But 
it  Is  expressly  dedared  by  the  Code  of  Criminal 
Procedure  that,  while  he  may  state  the  testimo- 
ny and  declare  the  law.  he  must  not  charge  the 
Jury  in  rrapect  to  matters  of  fact.  Sec.  257. 
The  error  committed  was  not  cured  by  the  pre- 
vious observation  of  the  Judge  that  by  the  lawd 
of  Utah  the  jury  are  the  sole  judges  of  the  cred- 
ibility of  uo  witnesses  and  of  the  weight  of 
the  evidence  and  of  the  facts.  It  is  rather  more 
correct  to  say  that  the  effect  of  that  observation 
was  deslroyea  by  the  statement  at  the  conclusion 
of  the  charge,  that  the  murder.by  whomsoever 
committed,  was  an  atrocious  and  dattnrdly  one 
and,  therefore,  as  the  ju^  mi^t  infer,  in  view 
of  tbe  language  of  the  statute,  was  murder  in  the 
first  degree.  The  prisoner  luid  the  right  to  the 
judgment  of  the  jury  upon  the  facts,  uninflu- 
enced by  any  directitm  mnnthe  court  as  to  the 
weight  of  evidence. 

tbr  the  reaaoTuttated,  the  judgment  of  Vie  3u- 
preme  Court  of  t/u  TerriUrry  fntfsf  be  reverted  and 
the  ease  remanded,  ui'CA  direction*  that  the  emft'et 
and  judgment  be  set  aeide  and  a  new  trial  or- 
dered. 

The  assignments  of  error,  however,  present 
other  questions  of  importance  which,  as  they 
are  likely  to  arise  upon  anoUier  trial,  we  deem 
proper  to  examine. 

4.  The  first  of  these  questions  relates  to  the 
action  of  the  court.  In  permitting  Carr,  called  as 
a  witness  for  the  defense,  to  give  in  evidence  a 
conf^on  of  the  prisoner.  That  confession 
tended  to  Implicate  the  accused  in  tbe  crime 
charged. 

The  admissibility  of  such  evidence,  so  largely 
depends  upon  the  special  drcum  stances  con- 
nected with  the  confession,  that  it  is  difflcult,if 
not  impossible,  to  formulate  a  rule  that  will 
comprehend  all  cases.  As  the  question  is  nec- 
essarily addressed,  in  the  first  instance,  to  tbe 
judge,  and  since  his  discretion  must  be  con- 
trolled by  all  the  attendant  drcumstanccs,  the 
courts  have  wisely  forborne  to  mark  with  ab- 
solute precision  the  limits  of  admission  and  ex* 
elusion.  It  Is  unnecessary  In  this  case  that  we 
should  lay  down  any  general  rule  on  the  sub- 
ject; for,  we  are  satisfied  that  the  action,  of  the 
trial  court  can  be  sustdned  upon  grounda 
which,  according  to  the  weight  of  authori^, 
are  sufficient  to  aamit  confessions  made  hj  the  [594] 
accused  to  one  in  authority. 

It  appears  that  the  defendant  was  arrested  at 
^  110  U-  ». 
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ibe  nllroad  depot  In  Cheyenne,  WToming,  by 
the  iritiUM  Cur,  who  is  a  detecave,  on  the 
chuM  made  In  the  Indictment  The  father  of 
the  oeoeaied,  present  at  the  time,  was  much  ex- 
cited and  may  have  made  a  motion  to  draw  a 
revolver  on  the  defendantf  but  of  that  fact  the 
witnees  did  not  speak  positiTely.  The  witness 
may  hare  prevented  him  from  drawlne  a  weap- 
on, and  thmks  he  told  him  to  do  nothing  rash. 
At  the  arrest,a  large  crowd  gathwed  around  the 
defendant;  Garr  buniedhim  off  to  JaU.  sending 
with  him  a  policeman,  while  he  remained  be- 
hind, out  of  the  hearing  of  the  policeman  and 
tbe  defendant.  In  two  or  three  minutes  he 
joined  them ,  and  immediately  the  accused  com- 
menced making  a  confession.  What  conversa- 
tlon,if  any.  occurred  between  the  latter  and  the 
policeman  during  the  brief  period  of  two  or 
three  minutes  preceding  tbe  confcasioo  was  not 
known  to  the  witness,  do  fsr  as  witness  knew, 
tbe  bin  of  exceptions  states,  **  The  confession 
was  Toltmtary  and  uninfluenced  by  hopes  of  re- 
wudor  fesr  of  punisbment;  he  held  out  no  in- 
ducement and  did  not  know  of  any  inducement 
being  held  out  to  defendant  to  confess."  This 
was  all  tbe  evidence  showing  or  tending  to  show 
that  the  confession  was  voTuntair  or  uninflu- 
enced by  hopeof  reward  orfear  of  punishment 

While  some  of  the  adjudged  cases  indicate 
dlBtmst  of  confessions  which  are  not  ludidaUt 
is  certain,  as  observed  by  Baron  Parlce  in  B»- 
ffina  V.  Baidry,  2  Den.,  430,  445,  that  tbe  rule 
against  their  admissibility  has  been  sometimes 
carried  too  far,and  in  its  application  justice  and 
common  sense  have  too  frequently  been  sacri- 
ficed at  tbe  shrine  of  merer.  A  confession.  If 
freely  and  roluntarily  made,  is  evidence  of  the 
most  satisfactory  cbaracter.  Such  a  confession, 
said  Eyre,  C.  B. ,  Kii^  v.  Wa/rieka}iaU,\  Leacb.. 
263,  "Is  deserving  of  the  highest  credit, because 
it  is  presumed  to  flow  from  the  strongest  sense 
of  guilt  and,  therefore,  it  Is  admitted  as  proof 
of  tbe  crime  to  which  it  refers." 

Elementary  writers  of  authority  concur  In 
saying  that,  while  from  the  very  nature  of  such 
evidence  it  must  be  subjected  to  careful  scmtl- 
ny  and  received  with  great  caution.a  deliberate. 
[58S1  voluntary  confession  of  guilt  is  among  the  most 
efTectual  proofs  in  the  law,  and  constitutes  the 
strongest  evidence  against  tbe  partv  making  it 
that  can  be  given  of  Uie  facts  stated  in  such  con- 
fession. 1  Greenl.  Ev.,  sec.  216;  1  Archb.  Cr. 
Pi..  125;  1  PhU.  Ev.,  6334;  Stark.  Ev.,  73. 

But  the  presumptton,  upon  which  weight  is 
eiven  to  such  evidence,  namely:  that  one  who  is 
innocent  will  not  Imperil  his  safety  or  prejudice 
his  interests  by  an  untrue  statement,  ceases  when 
the  confession  appears  to  have  been  made,  either 
in  consequence  of  inducements  of  a  tempo- 
ral nature,  held  out  by  one  in  authority,  touch- 
ing the  charge  preferred,  or  because  of  a  thrent 
or  promise  by  or  in  tbe  presence  of  such  per- 
son, which,  operating  upon  tbe  fears  or  hopes 
of  the  accused.  In  reference  to  the  charge,  de- 
prive him  of  that  freedom  of  will  or  self-con- 
trol essential  to  make  his  confession  voluntary 
within  the  meaning  of  the  law.  Tested  by  these 
conditions,  there  seems  to  have  been  no  reason 
to  exclude  the  confession  of  the  accused;  for 
the  existenoe  of  any  such  Inducements,  threats 
orpromlaesaeenuto  have  been  negatived  by  the 
statement  the  elictmutances  under  which  It 
waimadou 
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But  It  is  contended  that  the  court  erred  in  not 
excluding  this  proof,  until  the  prosecution  pro- 
duced the  policemen  and  proved  that  nothing 
was  said  or  donebyhim.mUieabsenceof  Cair, 
which  unduly  influenced  the  making  of  the  con- 
fession. The  argument  Is,  that,  posnbly  the  po- 
liceman offeredsuch  inducements  or  made  such 
threats  or  promises,  that  the  prisoner,  when 
joined  by  Carr.  was  not  In  a  condition  of  mind 
to  make  aconf  esslon  which  the  law  would  deem 
voluntary.  This  position,  alUiough  plauaiUe« 
is  not  surtained  by  authority  nor  consistent  with 
BOtmd  reason.  The  circumstances  narrated  \tf 
the  witness  proved  the  confession  to  be  volun- 
tary, so  far  as  anything  was  said  or  done  by 
him  on  the  Immediate  occasion.  There  was  noth- 
ing disclosed  which  made  it  the  dutf  of  the 
court  to  require  as  a  condition  precedent  to  the 
admisdon  of  the  evidence,  that  the  prosecution 
should  can  the  policemen  and  show  that  be  bad 
not, when  alone  vrith  the  accused,  unduly  influ- 
enced him  to  make  a  confession. 

In  ii^  V.  GUti>e»,  4  Carr.  &  P.,  221;  8.  0„  I 
Russ.  Cr.,  Sharswood's  ed.,  481,  482,  the  pros^  [5g^ 
cution  proposed  to  give  In  evidence  a  confession 
made  by  the  accused  before  the  coroner.  It  ap- 
pearing that  a  magistrate  had  previously  an  in- 
terview with  the  prisoner,  it  was  suggested  that 
as  he  may  have  been  told  by  that  qffiier  Out  it 
was  better  to  confess,  the  prosecudmi  ahooM  call 
him.  But  tbe  court  said  that  while  it  would  ho 
fair  in  the  prosecutors  to  call  the  magistrate,  It 
would  not  compel  them  to  do  so,  but  If  they 
did  not  the  prisoner  might  do  BO  if  he  chose.  Jk 
Bob  v.  Wiuianu,  Boacoe,  Crim.  £v.,  7th  Am. 
ed.,p.  64;  8  Russ.  Cr../^.,  482,  it  appeared  that 
a  prisoner  being  in  the  custodv  of  two  constables 
on  a  charge  of  arson,  a  third  person  went  into 
tbe  room.  Tbe  prisoner  immediately  asked  bim 
to  go  into  another  room,  as  he  wished  to  speak 
to  him.  They  went  into  that  room  and  the  pris- 
oner made  a  statement  to  that  person.  It  was 
contended  that  tbe  constables  ought  to  be  called 
to  prove  that  they  bad  done  nothing  to  induce 
the  prisoner  to  confess.  But  Taunton, ,  after 
consulting  with  Littledale,  J.,  said:  "Wedonot 
think,  according  to  the  usual  practice,  that  we 
ought  to  exclude  the  evidence  because  a  con- 
stable  may  have  induced  the  prisoner  to  make 
the  statement;  otherwise  he  must  In  all  cases 
call  ttie  magistrates  or  constables  before  whom 
or  in  whose  custody  theprisoner  has  been." 

In  itec  V.  Warner,  8  Russ.  Cr.,  Sharewood's 
ed.,  p.  432,  the  prisoner,  when  before  the  com- 
mitting majristrate,  havuigbeen  duly  cautioned, 
made  a  confession,  in  which  he  alluded  to  one 
previously  made  to  a  constable.  It  was  remarked 
by  the  court  that  although  it  was  not  deemed 
necessary  that  a  constable.  In  whose  custody  a 
prisoner  had  been,  should  be  called  In  every 
cose,  yet,  in  view  of  the  reference  to  him,  be 
should  be  called.  The  oonstaUe  being  called 
proved  that  he  did  not  use  any  undue  mcansto 
obtain  a  confession,  but  he  disclosed  tbe  faidt 
that  he  had  received  tbe  prisoner  from  another 
constable,  to  whom  the  prisoner  had  made  some 
statements.  As  it  did  not  appear  that  anv  con- 
fession was  made  to  the  latter,  and  only  ap- 
poured  that  a  statement  was  made  that  might 
either  be  a  confesrion,  a  denial  or  an  exculpa- 
tion, the  court  would  not  xequlre  him  to  oe  168' 
called.  8.  0.,  Boscoe,  Orim.  m.,  TOi  Am.  ed., 
64,56. 
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der  to  induce  the  court  to  call  another  officer  in 
whose  custody  the  prisoner  has  been.it  must  ap- 
pear either  that  some  inducement  has  been  \ised 
Dj  or  some  express  reference  made  to  such  offl- 
cer."  Russell  says:  "For  the  purpose  of  introduc- 
ing a  confession  in  evidence,  it  is  unnecessary  in 
graeral,  to  do  more  than  DMative  any  promise 
or  inducement  held  out  by  the  person  to  whom 
the  confession  was  made.^  Vol  &  p.  481. 

WbUe  a  confession  made  to  one  in  authority 
should  not  go  to  the  jury  unless  it  appears  to  tlw 
court  to  have  been  voluntary,  ret  as  the  plaint- 
iff in  error  chose  to  let  its  aamusibility  rest  up- 
on the  case  made  by  the  detective,  without  any 
Intimation  that  it  would  be  different  if  the  po- 
liceman was  examined,  and  since  there  was 
nothing  in  the  circumstances  suggesting  collu- 
sion between  the  officers,  we  do  not  thmk  the 
court  was  bound  to  exclude  the  confession  up- 
on the  sole  ground  Uiat  the  policeman  wu  not 
introduced. 

6,  The  last  question  relates  to  the  action  of 
the  court  in  admitting,  as  a  witness  in  behalf  of 
the  prosecution.  £m«aon,  then  Berving  out  a 
SNitence  of  confinement  in  the  penlteniary  for 
the  crime  of  murder,  aiui  Uie  judgment  o^nst 
whom  bad  never  'been  reverscid.  His  testmiony 
tended  to  implicate  the  defendant  in  the  crime 
charged  against  him.  Objection  was  made  to 
his  competency  as  a  witness,  but  the  objection 
was  overruled. 

At  the  time  the  homicide  was  committed  and 
when  (he  indictment  was  returned,  it  was  pro- 
vided by  the  Criminal  Procedure  Act  of  Utah 
of  1878  that  "  The  rules  for  determining  tiie 
competoi^y  of  witnesses  in  civil  actions  are  ap- 

Elicable  also  to  criminal  actions  and  proceed- 
tgs.  except  as  otherwise  provided  in  this  Act." 
And  the  Civil  Practice  Act  of  that  Territory 
provided,  sec.  874,  that  "  All  persons,  without 
exception,  otherwise  than  as  specifled  in  this 
chapter,  may  be  witnesses  in  any  action  or  pro- 
ceeding. I^tcts  which,  by  the  common  taw, 
[588]  ^^^^^  cause  the  exclusion  of  witnesses,  may  still 
be  shown  for  thepurpose  of  affecting  their  cred- 
ibility,"  Camp.  Laws  Utah,  605;  further,  sec. 
878,  that  "Persons  against  whom  judgment  has 
been  rendered  upon  a  conviction  for  felony,  un- 
less pardoned  b7  tiie  Qovernor,  or  such  judg- 
ment has  been  revused  on  i^>peal,  shall  not  be 
witnesses." 

On  the  9th  day  of  March,  1882.  after  the  date 
of  the  alleged  homicide  but  prior  to  the  trial  of 
the  case,  an  Act  was  passed  which  repealed  the 
section  of  the  Civil  Practice  Act  last  quoted. 

Itis  contended  that  such  repeal,  by  which  con- 
victed felons  were  made  competent  witnesses  in 
dvil  cftses,  did  not  make  tiwm  competent  in 
criminal  cases;  In  other  words,  for  such  Is  the 
effect  of  the  argument,  those  who  were  excluded 
as  witnesses,  under  the  Civil  Practice  Act,  at 
the  time  the  Criminal  Procedure  Act  of  1878 
was  adopted,  remained  incompetent  in  criminal 
cases,  unless  their  incompetency,  in  such  cases, 
was  removed  by  some  modification  of  the  Civil 
Practice  Act  eniressly  declared  to  have  refer- 
ence to  criminal  prosecutions. 

In  this  view  we  do  not  concur.  It  was,  we 
think,  intended  bv  the  Criminal  Procedure  Act 
of  1678  to  make  the  competency  of  witnesses  in 
criminal  actions  and  proceedings  depend  upon 
the  inquliy  whether  Uuiy  were,  when  called  to 
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testify,  excluded  br  the  rales  determining  their 
competew^  in  dvil  actions.  If  competnit  in 
dvir actions,  when  called,  they  wore,  for  that 
reason,  competent  In  criminal  prooeedmgs.  The 
ptvpose  was  to  have  one  rule  on  the  subject  ap* 
plicable  alike  in  dvil  and  criminal  proceedings. 
But  it  is  insisted  that  the  Act  of  1882,  so  con- 
strued, would,  as  to  this  cas&  be  an  txpoHfaelo 
law^fhia  the  meaning  of  the  Constitution  of 
the  United  States,  in  that  it  permitted  the  crime 
charged  to  be  established  1^  witnesses  whmn 
the  law,  at  the  time  the  homidde  was  commit* 
ted,  made  incompetent  to  testify  In  any  case 
whatever. 

The  provision  of  the  Constitution  which  pro* 
hibits  the  States  from  passing  ex  poii  facto  laws 
was  examined  in  KriTtg  v.  Jtfb.,  107  U.  8.,  221 
[XXVII.,  6061.  The  whole  subject  was  then 
fully  and  carefully  considered.  The  court,  in 
view  of  the  adjudged  cases,  as  well  as  upon  prin-  tKmai 
dple,  hdd,  that  a  provision  of  the  Constitution 
of  Missouri  denying  to  the  prisoner,  charged 
with  murder  in  the  first  degree,  the  benefit  of 
the  law  as  It  was  at  the  commission  of  the  of- 
fense (imder  which  a  conviction  of  murder  In 
the  second  degree  was  an  acquittal  of  murder  in 
the  first  degree,  even  though  such  judgment  of 
conviction  was  subsequentiy  reversed)  was  In 
conflict  with  the  Constitution  of  the  United 
States. 

That  decision  proceeded  upon  the  ground  that 
the  State  Constitution  deprived  the  accused  of 
a  substantial  right  which  the  law  save  liim 
when  the  offense  was  committed  and,  therefbra, 
in  its  application  to  that  offense  and  its  oonse- 

auences,  altered  the  situation  of  the  party  to  his 
isadvantage.  By  the  law  as  established  when 
the  offense  was  committed,  Kring  could  not 
have  been  punished  with  death  after  his  convio* 
tion  of  murder  in  the  second  degree;  whereas, 
by  the  abrogation  of  that  law  by  the  constitu- 
tional provision  subsequentiy  adopted,  he  could 
thereafter  be  tried  and  convicted  of  murder  in 
the  first  degree,  and  subjected  to  the  punish- 
ment of  death.  Thus,  the  judgment  of  convic- 
tion of  murder  in  the  second  degree  was  de- 
prived of  all  force  as  evidence  to  establish  liis 
absolute  immunity  thereafter  from  punishment 
for  murder  in  the  first  d^ree.  This  was  held 
to  be  the  ^privation  ot  a  substantial  right  which 
the  accused  had  at  the  time  the  alleged  offense 
was  committed. 

But  there  are  no  such  features  in  the  case  be- 
fore us.  Statutes  which  simply  enlarge  the  class 
of  persons  who  may  be  competent  to  testify  in 
criminal  cases  are  not  ex  poet  facto  in  their  ap- 
plication to  prosecutions  for  crimes  committed 
prior  to  their  passage;  for  they  do  not  attach 
criminality  to  any  act  previously  done  and 
which  was  innocent  when  done;  nor  aggravate 
any  crime  theretofore  committed;  nor  provide 
a  greater  punishment  therefor  than  was  pre- 
scribed at  the  time  of  its  commission;  nor  do 
they  alter  the  degree,  or  lessen  the  amount  or 
measure,  of  the  proof  which  was  made  neces* 
sary  to  conviction  when  the  crime  was  commit- 
ted. 

The  crime  for  which  the  present  defendant 
was  indicted,  tiie  punishment  prescribed  there* 
for,  and  the  quantity  or  the  degree  of  j)roof  nec- 
essary to  establish  his  guilt,  aQ  remained  unaf- 
fected by  the  subsequent  statute.  Any  statutory  [500] 
alteratiw  of  the  legal  rules  of  evidence  whidi 
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would  anthorize  conviction  upon  less  proof,  in 
amoimt  or  de^rree,  than  wai  required  when  the 
iMam  wai  ccnnimtted,  mighty  u  reipect  of  that 
uttBom,  be  obnoziomto  tlieooDititadoiial  Inhi- 
Utlon  upon  an  pottfaelo  lawi.  But  alteiationi 
which  do  not  InowH  the  punlahment  nor 
change  the  ingredients  of  the  offense  or  the  nl- 
timate  facts  neceesaty  to  establish  guilt,  but, 
leaving  untouched  the  nature  of  the  crime  and 
the  amount  or  degree  of  proof  essential  to  con- 
▼iction,  only  temoves  existing  restrictionB  upon 
the  competency  of  certain  classes  of  persons  as 
wttnesses.  relate  to  modes  ctf  procedure  (»ilr,  in 
whidi  no  one  can  be  said  to  have  a  vested  rf^t, 
«nd  which  the  State,  upon  grounds  of  public 
policy,  mav  regulate  at  pleaaure.  Such  regu- 
lations of  the  mode  In  which  the  facts  constitut- 
ing guilt  may  he  placed  before  the  jury,  can  be 
made  applicable  to  prosecutions  or  trials  there- 
of ter  had,  without  reference  to  the  date  of  the 
commission  of  the  offense  charged. 

Judgment  ravenod. 

True  copy.  Test : 

JaoMs  H.  HoKeonert  Oterk,  Sup.  Ooutti  U.  8. 

otsd— mir.&,«B, 


AUaUSTmE  R  KdDONALDj  J^git., 

V. 

OHARLES  E.  HOYET  bt  al. 

(See  B.  a,  Baporter'i  ed.,  OMaOi) 

Omttrvetion  of  tleOtUet—prior  iiUerprdiUion 
dtaabUity  prtnenUng  running  tif  Bta^uU  €g 
Limitattont. 

1.  Where  an  Bngllsh  statute  has  been  adopted  In- 
io  our  own  lefffslatlon,  the  known  and  ■etuBd  oon- 
■tniotion  of  it  br  oourta  of  law  has  been  raoalved 
with  aU  tlie  welAt  of  authorltr. 

2.  Upon  a  revulon  of  statutes,  where  the  law  ante- 
eedentlv  to  the  fstIbIod  was  settled,  either  bj  cslear 
expteanons  in  the  statutes  or  adjudications  on  them, 
the  mere  ohange  of  phiaseologr  vlU  not  be  con- 
■tniod  a  change  of  the  law.  unkM  suob  phraseology 
evidently  purports  an  Intention  In  the  Legislature 
to  work  a  change. 

S.  It  was  not  the  Intention  of  Ocngrees,  either  in 
tiM  Act  of  1769,  or  In  the  Act  of  Un,  or  in  sec.  1006 
B.  8~  to  change  the  rule  whidi  had  always  been 
applied  to  statutes  of  limitation,  that  no  dfiablUty 
irtll  posQKHie  the  operation  of  the  statute  anlesi  it 
exists  when  the  cause  of  aaUoa  aoorues;  and  that 
when  the  statute  beglDs  to  run,  no  aidWQaent  dto- 
aUUtvwiU  Interrupt  It. 

4.  This  rule  wntUod  to  section  1008.  B,  S.,  jnresovlb- 
taig  the  time  wnliln  which  an  appeal  mar  be  taken. 

[No.  1188.1 
Argiud Jan.  90,81,1884.  JOaeided Mar. S,  1884. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  history  and  facts  of  the  case  suflScient- 
ly  appear  in  the  opinion  of  the  court. 

MeMtrt.  Skipwith  Wllmer  and  J.  Noble 
Hares*  for  appellant. 

ue$»r$.  Oeo.  F.  Edmonds  and  Cliat.  W. 
Anwr*  for  qipellees. 

Jiutiee  Bradley  delivered  the  0|dnion 
ef  the  court: 
Tlie  decree  appealed  from  In  this  case  was 


KcmL—KfeU  o/  dUabOtty 
w  Iiffliieatloiis  bMltu  to  run.  . 
lOGovern,  90  U.  Sl,  XXT^  SB. 
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rendered  on  the  17th  of  April,  1878 ;  and  the 
appeal  was  not  taken  until  the  6th  of  September, 
1868.  The  1008th  section  of  the  Revfcod  Stat- 
litea  dedares  that  "No  IndgmeDt,  decree  m  or 
der  of  a  drcult  or  district  court  in  any  dvil  ac- 
tion, at  law  or  in  equity,  shall  be  reviewed  bv 
the  Supreme  Court,  on  writ  of  error  or  appeal, 
unless  the  writ  of  error  is  brought  or  the  appeal 
is  taken,  within  two  years  after  the  entry  of 
such  Judgment,  decree  or  order;  Prondtd, 
That  where  a  pu-ty  entitled  to  prosecute  a  writ 
of  error  or  to  take  anappeal  is  an  infant,in8ane 
person,  or  imprisoned,  such  writ  of  enw  maj 
be  prosecated  or  audi  appeal  may  be  taken* 
within  two  yean  after  the  judgment,  decree  or 
order,excluave  of  the  term  of  such  (Usability." 
As  more  than  five  years  elapsed  after  the  entry 
of  the  decree  in  thu  case  bdore  the  appeal  was 
taken,  of  course  the  appeal  wasbarrea  by  lapse 
of  time  unless  the  appeUant  was  witliln  one  of 
the  exceptions  contamed  In  the  proviso.  He 
claims  that  he  was  wiUiin  one  of  these  excep- 
tions. He  states  in  his  petition  of  appeal,  and 
the  fact  is  not  disputed,  that  being  sued  in  tlie  r.A. 
City  of  New  Tore  upon  the  decree  appealed  * 
f  rom.and  judgment  being  rendered  againat  him, 
his  body  was  taken  in  execution,  andon  the  7th 
of  Februaiy,  1879,  he  was  thrown  into  the 
coun^  Jail  of  New  York,  where  he  has  ever 
since  remained,  and  la  now  kept  tn  cloee  oon- 
flnement  As  only  ten  months  elapsed  after  the 
Bntiy  of  the  decree  when  the  appellant  was 
thrown  into  prison,  and  as  be  has  been  in  prison 
ever  since,  he  contends  that  two  years,  exclu- 
^ve  of  the  term  of  his  imprisonment,  had  not 
expired  when  hia  appoU  was  taken. 

Tliis  answer  cannot  avail  the  appellant  If  that 
construction  be  given  to  the  statute  whldk  has 
almost  uniformly  been  given  to  similar  statutes 
in  England  and  this  country.  The  construction 
referred  to  Is,  that  some  or  one  of  the  disabil- 
ities mentioned  In  the  proviso,  must  exist  at  the 
time  the  action  accrues,  in  order  to  prevent  the 
statute  from  running;  and  that  after  it  has  once 
commenced  to  run.no  subsequent  disability  will 
interrupt  it.  This  was  the  rule  adopted  in  me  ex- 
position of  the  Statute  of  21  Jac.  ,l,ch.  16,the  En- 
glish Statute  of  Limitations  In  force  at  the  time 
of  the  flist  settlement  of  most  of  the  American 
Colonies.  It  isprovided  by  the  7th  section  of 
that  statute,  "lliatif  any  person  entitled  to 
bring  any  of  the  personal  actions  therein  men- 
tions, sh^l  be  'at  the  time  of  any  such  cause 
of  action  given  or  accrued,'  within  the  age  of 
twenty-one  years, /inns  covert,  rum  compos  men' 
imprisoned  or  beyond  the  seas,  sucn  person 
shall  be  at  liberty  to  bring  the  same  actions  with- 
in the  times  limited  by  the  statute,  after  his  dis- 
ability has  terminated."  Ang.  Lim.,  ch.  XIX. 
It  is  true  that  the  express  words  of  this  statute 
refer  to  disabilities  existing  at  the  time  the 
cause  of  action  accrues,  and  do  uot  Uterally  In- 
clude disabilities  arising  afterwards.  The  courts, 
however,  held  that  such  was  not  only  the  lit- 
eral but  the  true  and  sensible  meaning  of  the 
Act;  and  that  to  allow  successive  disabilities  to 

Srotract  the  right  to  sue  would.  In  many  cases, 
efeat  its  salutary  object  and  keep  actions  alive 
perhaps  for  a  hundred  years  or  more ;  that  the 
object  of  the  statute  was  to  put  an  end  to  liti- 
gation, and  to  secwe  peace  and  repose ;  which 
would  be  greatly  interfered  with  and  often 
;whol^  aubvertea,  if  its  operation  were  to  be  [es] 
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■nroeoded  bj  eveiy  nilisequeiitly  accruing  dis- 
ability. A  very  exhaustlTe  dlscuarion  oi  the 
nibject  had  ariBen  In  the  time  of  Queen  £Uiza- 
betfi,  in  the  case  of  8i<noeU  t.  Zowh,  Plowd.. 
866,  in  the  construction  of  the  Statute  of  Fines, 
passed  In  4  Hen.  7,  ch.  24.  whidi  gave  five  yean 
to  persons  not  parties  to  the  fine  to  prosecute 
their  right  to  the  land ;  but  If  they  were  women 
covert,  or  persons  within  ^e  age  of  twenty-one 
years,  in  prison  or  out  of  the  realm  or  not  of 
whole  mind  at  the  time  of  the  fine  levied,  thej 
were  allowed  five  years  to  prosecute  their  claim 
after  the  disability  should  cease.  In  Uiatcase, 
a  person  having  a  claim  to  land.died  three  years 
after  a  fine  was  levied  upon  It,  without  com- 
mencing any  suit  and  leaving  an  infant  heir; 
and  it  was  neld  that  the  heir  could  not  claim 
tbe  benefit  ct  his  own  infancy,  but  must  com- 
mmce  bis  suit  for  the  land  within  five  years 
from  the  levying  of  the  fine ;  because  tbe  lim- 
itation commenced  to  run  agahist  his  ances- 
tm,  and  having  once  commenced  to  run,  the 
Innncy  of  the  heir  did  not  stop  it  The  same 
construction  was  given,  as  already  stated,  to 
the  general  Statute  of  Limitations  of  21  Jac^l, 
before  referred  to.  In  Doe  v.  Jonett  4  T.  R., 
SOO,  lard  Kenyon  «dd : 

"  I  confess  Inever  heard  it  doubted  till  the 
discussion  of  this  case,  whetlier,  when  any  of 
tile  statutes  of  limitations  tiad  begun  to  run,  a 
subsequent  disabUity  would  stop  their  running. 
If  the  disability  would  tiave  such  an  operation 
on  tbe  construction  of  one  of  those  statutes,  It 
would  also  on  the  others.  I  am  very  clearly  of 
opinion  on  the  words  of  the  Statute  of  Fines,on 
the  uniform  construction  of  all  the  statutes  of 
limitation  down  to  the  present  moment  (1791), 
and  on  the  generally  received  opinion  of  the 
profession  on  the  subject,  that  this  question 
ought  not  now  to  be  (fisturbed.  It  would  be 
mischievous  to  refine  and  to  make  distinctions 
between  the  cases  of  voluntary  and  involuntary 
disabilities,  as  was  attempted  in  that  case ;  but 
fat  both  cases,  when  the  disability  Is  once  re- 
moved, the  time  begins  to  run."  To  the  same 
effect  are,  Hoe  v.  Jcaaon,  6  East,  80,  and  many 
cases  in  this  country  referred  to  in  Angell  on 
Limitations,  qua  supra,  and  in  Wood  onXimit- 
rMSl*^o"^>  section  251.  In  a  case  that  came  to  this 
court  from  Kentucky,  in  1816,  Chitf  Juttice 
Marshall  said:  "The  counsel  for  the  defendants 
in  error  have  endeavored  to  maintain  this  opin- 
ion by  a  construction  of  tbe  Statute  of  Liimts- 
tions  of  Kentucky.  Tbey  contend,  that  after 
tbe  Statute  has  liegun  to  run,  it  stops.  If  the 
title  passes  to  a  person  under  any  le^  disabil- 
ity,and  recommences  after  such  disability  shall 
be  removed.  This  construction,  in  the  opinion 
of  this  court.  Is  not  justlfiedby  the  words  of  the 
statute.  Its  language  does  not  vaiT  essentially 
from  the  language  of  the  Statute  ol:  James,  tbe 
construction  of  which  has  been  well  settied ;  and 
it.  Is  to  b^ construed  as  that  statute;  and  all 
other  Acts  of  Limitations  founded  on  it,  have 
been  construed."  Walden  v.  Qrati.  1  Wheat., 
896.  And  hi  the  subsequent  case  of  Mercer  v. 
Stidm,  1  How.,  61,  the  court  took  the  same 
Ttow  m  a  case  arising  in  the  State  of  Yirgiiua, 
fai  which  the  right  of  action  accrued  to  one 
Jane  Page,  an  infant  witbin  tbe  exception  of 
tbe  Statute;  and  It  was  insisted  that  her  mar- 
riage before  she  was  twen^-one  added  to  her 
Jb9t  diaatdlltyf  of  Infiuu^,  that  of  coverture. 


But  the  court  held  otherwise  and  decided  that 
only  the  period  of  Infancy  and  not  that  of  Qorert' 
ure  could  be  added  to  tbe  time  allowed  berfor 
bringing  tbe  action.  The  same  doctrine  was 
held  In  Soger  v.  GommonweeUtii,  4  Mass.,  188; 
Fitthugh  V.  Anderson,  S  Hen.  &  M^  806;  Par- 
9otu  V.  MeOracken,  9  Leigh,  495;  i>emarat  v. 
Wjmkoop,  8  Johns.  Ch.,  IsB;  Bunee  v.  Woloott, 
8  Conn.,  89. 

In  most  of  the  state  Statutes  of  Limitation, 
the  clauses  of  excc^rtion  or  provisos  in  favor  of 
persons  laboring  under  disabilities  employ  terms 
equivalent  to  those  used  in  the  English  Statute, 
expressly  limiting  the  exception  to  cases  of  dis- 
ability existing  when  the  cause  of  action  ac- 
crues. But  tms  is  not  alwu^s  the  case.  The 
Statutes  of  Kew  York,  tn  force  prior  to  the 
Revised  Statutes,  limited  the  time  lor  bringing 
real  actions  to  tweotv-flve  years  after  sdsm  or 
possession  had,  and  the  proviso  in  favor  of  per- 
sons laboring  under  dlKtbllities  was  In  these 
words;  "Provided,  alwaya,  That  no  part  of  the  [qim 
time  during  which  tbe  plaintiff  or  person  mak- 
ing avowry  or  cognizance  shall  have  been  with- 
in the  age  of  twenty-one  years,  Insane,  fetus 
covert,  or  Imprisoned,  sbaO  be  taken  as  part 
of  the  said  limitation  of  twenty-five  years.  1 
Rev.  L.,  1818,  p.  165,  sec.  2;  8  OreenL  Laws, 
95,  sec.  6.  It  will  be  observed  that  Uils  proviso 
is  stronger  in  favor  of  cumulative  andsubse- 
Quentiy  accruing  disabilities  than  that  of  the 
Act  of  Congress  which  we  are  now  considering; 
yet  the  Supreme  Court  of  New  York  and  sub* 
sequentiy  this  court  gave  it  the  same  construo- 
tlon  in  reference  to  such  (Usabilities  as  had  ul- 
wavs  been  given  to  the  English  Statute  of  Fiues 
and  Statute  of  Limitations.  In  tlie  cose  of 
Bradatreet  v.  Clarke,  12  Wend.,  602,which  was 
a  writ  of  right  and  was  ar^ied  by  the  most 
eminent  counsel  of  the  Statsg  it  was  strenuously 
contended  that  Uie  proviso  referred  to  being 
different  from  that  of  the  English  statutes,  in 
not  referring  to  disabilities  existing  when  the 
cause  of  action  accrucd.a  different  construction 
ought  to  be  giv6n  to  it,  and  the  disabilities 
named,  thou^  commencing  subsequentiy  and 
even  after  the  statute  began  to  run,  ought  to  be 
held  Xfi  Interrupt  It.  The  court,  however,  did 
not  concur  in  this  view,  but  held  that  the  covert- 
ure of  the  demandant  occurring  after  the  statute 
began  to  run  could  not  be  set  up  against  its 
operation.  Mr.  JuMm  Sutherland  said:  "  It  Is 
believed  that  the  same  construction  has  uni- 
formly been  given  to  this  proviso  in  this  respect 
as  to  that  in  relation  to  possessory  actions  (con- 
tained in  a  different  section  of  the  Act),  that 
where  the  Statute  has  once  be^un  to  run  a  sub- 
sequentiy accruing  disability  will  not  impede  or 
suspend  it"  Although  the  case  did  not  finally 
turn  on  this  point,  the  attention  given  to  it  by 
counsel  and  the  apparent  unanimity  of  the 
court,  then  consisting  of  Savage,  Chuif  Juatice, 
and  Sutherland  and  Nelson,  Jiutiee*,  give  to 
that  opinion  a  good  deal  of  weight 

Tbe  same  question  afterwards  arose  In  this 
court  in  the  case  of  TA&rpv.  Ai^momf,16How„ 
247.   That  was  an  action  of  ejectment,  used  in  [6S5' 

ftlaoe  of  a  writ  of  rij^t,  to  tor  the  title  to  lands 
n  New  York.  The  plaintlffl^s  grandmotiier  ac- 
quirml  a  light  of  ent^  to  the  umdainljBOI.buC 
was  then  insane  and  remained  so  till  her  death 
in  IBSa.  Her  only  daughter  and  heir  was  a 
married  woman  and  remained  such  till  the 
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deaCh  of  her  hnilMnd  In  1882.  The  action  was 
not  commeDced  until  1850.  The  plaintiff  con- 
tended that,  under  the  proviso  referred  to,  the 
daughter's  disability  of  coTerture  ought  to  be 
added  to  the  mothersdiBabilityof  insanitviand 
that  this  would  save  ^e  action  from  the  bar  of 
the  Statute,  whether  under  the  limitation  of 
twenty-flTe  years  or  that  of  twenty  years.  But 
the  court  hdd  that  the  disabilities  could  not  be 
connected  Id  this  vaj.  Mr.  JiuHm  Nelson,  de~ 
liveriDg  the  opinion  and  having  shown  that  the 
proposed  cumulaiioa  was  inadmissible  under 
the  8d  section  of  the  Act,  considering  the  action 
as  one  of  ejectment,  disposed  of  the  other  view 
as  follows:  "  Butit  is  supposed  that  the  saving 
clause  in  the  3d  section  oi  this  Act,  which  pre- 
scribes a  limitation  of  twenty-five  years,  as  a 
bar  to  a  writ  of  right.  Is  different  and  allows 
cumulative  disabilities;  and  as  ejectment  is  a 
substituted  remedy*  in  the  court  below  for  the 
writ  of  right,  it  is  claimed  the  defendant  is 
bound  to  make  out  an  adverse  possession  of 
twenty-five  years,  deducting  successive  or  cu- 
mulative disabilities.  This,  however,  is  a  mis- 
take. The  saving  clause  in  this  2d  section, 
though  somewhat  different  in  phraseology,  has 
received  the  same  construction  in  the  courts  of 
New  York  as  that  given  to  the  Sd  section,"  dtlog 
the  case  of  Bradatreet  v.  Clarke,  In  the  decision 
of  which  the  learned  Justice  had  mrticipated. 

The  Statute  of  Limitations  of  Texas  is  an- 
other instance  in  which  language  is  used  quite 
different  from  that  of  the  En^li^  Statute.  Aft- 
er prescribing  various  limitations,  the  11th  sec- 
tion provides  for  disabilities,  as  follows:  "No 
law  of  limitations,  except  in  the  cases  prdvided 
for  in  the  8Ui  section  of  this  Act,  shall  run 
a^inst  infants,  married  women,  persons  im- 
prisoned or  persons  of  unsound  mind,  during 
the  existence  of  their  respective  disabilities;  and 
when  the  law  of  limitations  did  not  commence 
to  run  prior  to  the  existence  of  these  disabilities, 
sudii  persons  shall  have  the  same  time  allowed 
them  after  their  removal  that  is  allowed  to  oth- 
ers by  this  and  other  laws  of  limitations  now  in 
force."  Oldham  &  White,  art.  1852.  Accord- 
ing to  the  literal  sense  of  this  section,  if  one 
disability  should  prevent  the  Statute  from  run- 
ninguntil  another  supervened,  the  latter  would 
be  equally  effectual  to  interrupt  it.  But  the 
BuOTeme  Court  of  Texas,  in  Wfiite  v.  Lattmor, 
12  Tex.,  61.  held  otherwise,  and  decided  that 
one  disabili^  cannot  be  tacked  on  to  another; 
but  that  the  long  established  rule  In  construing 
statutes  of  limitations  must  be  applied.  The 
court  say:  "The  11th  section  of  the  Statute  Is 
not  Id  its  terms  materially  different  from  the 
exception  contained  In  Uie  Statute  of  James, 
and  cannot  claim  a  different  construction  from 
that;  and  a  departure  from  the  rule  so  long  and 
well  established,  that  it  applies  to  the  partwular 
disability  existing  at  the  time  the  richt  (rf  ac- 
tion accrued,  would  introduce  the  evllso  strong- 
ly deprecated  by  the  most  eminent  English  and 
American  Judges,  of  postponing  actions  for  the 
trial  of  rights  of  property  to  an  indefinite  period 
of  time,  by  the  shifting  of  disabilities,  from  in- 
fancy to  corertute,  and  again  from  coverture 
to  infancy,  an  evfl  destrut^ve  of  the  best  inter- 
ests of  society,  and  forbidden  1^  the  most  sound 
and  Imperious  poliOT  of  the  age." 

The  authority  ot  ttiese  cases  goes  far  to  decide 
ttie  cue  before  lu.  The  pnmso  in  the  New 
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York  Statute  certainly  was  more  general,  in  its 
teniiB,in  describing  the  disabilities  which  would 
stay  the  operation  of  the  statutes,  described  them 
more  independently  of  the  time  when  the  cause 
of  action  accrued,  than  the  Act  of  Congress  un- 
der consideration;  and  the  courts,  in  giving  It 
the  construction  they  did,  seemed  to  be  largely 
influenced  by  the  established  Interpretation  giv- 
en to  similar  statutes  In  pari  materia,  without 
having,  in  the  statute  construed,  any  expres* 
words  to  require  such  a  construction.  But  in 
the  case  before  us,  the  fair  meaning  of  the  wonto 
leads  to  the  same  result.  The  language  Is  as- 
follows: 

"No  judgment,  decree  or  order  •  •  •  shall  LO*T 
be  reviewed  in  the  Supreme  Court  •  •  •  unless 
the  writ  of  error  is  brought  or  the  appeal  is- 
taken  within  two  years  after  the  entnr  <u  such 
judgment,decree  or  order;  f¥ooMfe(f, That  where 
a  party  entitled  to  prosecute  a  writ  of  error  or 
to  take  an  appeal  is  an  Infant,  Insane  person  or 
Imprisoned,  such  writ  of  error  may  be  prose- 
cuted or  such  an  appeal  may  be  taken  within- 
two  years  after  the  judgment,  decree  or  order, 
exclusive  of  the  term  of  such  disability."  "Ji 
an  infant,"  when?  "/«an  Insane  person,  orlm- 
prisoned,"  when?  Bvidently,  when  the  judg> 
ment,  decree  or  order  is  entered.  That  is  the- 
point  of  time  to  which  the  atteution  is  directed. 
The  evident  meaning  is,  that  if  the  party  is  an 
Infant,  insane  or  in  prison  when  the  judgment 
or  decree  is  entered  and,  therefore,  when  he  or 
she  becomes  entitled  to  the  writ  of  error  or  ap- 
peal, the  time  to  takeit  is  extended.  In  all  the- 
old  statutes  this  was  expressed  In  some  form  or 
other;  this  was  their  settied  meaning.  It  will 
also  be  deemed  to  be  the  meaning  of  this  Statute' 
unless  its  language  clearly  calls  for  a  different 
meaning.    But,  as  seen,  it  does  not 

Section  1008  of  the  Revised  Statutes  was  tak- 
en direcUy  from  the  "Act  to  further  the  admin- 
istration of  justice,"  approved  June  1, 187i^  and 
is  a  mere  transcript  from  the  2d  section  of  that 
Act.  17  Stat,  at  L..  196.  Buttbis  wasarerldon 
of  the  32d  section  of  the  Judiciary  Act  of  1789 
[1  Stat,  at  L.,  78],  and  if  we  turn  back  to  that 
section  we  shall  find  that,  with  regard  to  the 
point  uuder  consideration,  its  language  was,  in 
effect,  substantially  the  same  as  that  of  the  pres- 
ent law.  It  was  as  follows:  "Writs  of  error 
shall  not  be  brought  but  within  five  years  after 
rendering  or  passing  the  judgmoit  or  decree 
complained  of;  or  in  case  ue  person  entitled  to 
such  writ  of  error  be  an  infant,  feme  covert,  non 
eompoa  menH$,  or  imprisoned,  then  within  five 
years  as  aforesaid,  exclusive  of  the  time  of  such 
disability."  "5»  an  infant,"  «A«nf  "Be  a  feme 
covert,  non  eompoa,  or  ImprisonKl,"  tohanf  The 
same  answer  must  be  given  as  before,  namely; 
when  he  or  she  becomes  entitled;  i.  e.,  when 
the  Judgment  or  decree  is  entered. 

'Hie  phraseology  of  the  Act  of  1872,  and  <rf  t6M 
the  1008th  section  of  the  Revised  Statutes  Is  so 
nearly  identical  with  that  of  the  22d  section  of 
the  Act  of  1789,  In  reference  to  the  point  under 
consideration,  that  we  must  presume  they  were 
intended  to  have  the  same  construction;  and 
the  Act  of  1 780  contains  no  language  which  re- 

auires  that  It  should  have  a  different  constnus 
on  from  that  which  had  long  been  established 
In  reference  to  all  the  statutes  of  limitation 
then  known,  whether  in  the  mother  country  or 
In  this.  On  the  contrary,  as  we  have  seeu,  the 
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<enii8of  the  Act  of  1789  fairly  caU  for  the  same 
construction  which  bad  for  centuriea  prevailed 
Id  reference  to  those  statutes. 

It  is  a  received  canon  of  construction,  ac- 
quiesced in  hy  this  court, '  'That  where  English 
Statutes,  such,  for  Instance,  as  the  Statute  of 
Frauds  and  the  Statute  of  Limitations,  have 
been  adopted  Into  our  own  legislation,  the 
known  and  settled  onutruction  of  those  statutes 
courts  of  law  has  been  considered  as  dlently 
incorporated  into  the  Acts,  or  has  been  received 
with  all  tlie  weight  of  authority."  Pennoek  t. 
Diatomu,  3  Pet.,  18 ;  Smith,  Stat.  Const.  L.. 
•ec.  634;  Sedg.  Stat  Const.  L.,  868.  And  even 
where  inadvertent  changes  have  been  made  by 
Incorporating  different  statutes  toother,  it  bas 
been  held  not  to  change  their  original  construc- 
tion. Thus,  in  New  Jersey,  where  several  En- 
d^iib  Statutes  had  bem  consolidated,  a  proviso 
m  one  of  them,  broad  enough  in  Its  terms  to 
affect  the  whole  consolidated  law,  was  held  to 
■fleet  only  those  sections  with  which  it  had 
been  originally  connected.  Chief  Jtutiee  Qreen 
■aid:  "Where  two  or  more  statutes,  whose  con- 
itruction  has  been  long  settled,  are  consolidated 
into  one,  without  any  change  of  phraseology, 
the  aame  consttuction  ought  to  be  pat  upon  the 
oonaolidated  Act  as  was  given  to  the  original 
■tatutea.  A  different  construction  ought  not 
to  be  adopted  if  theret^  the  policy  of  the  Act 
li  mbverted  or  Its  matenal  provldons  defeated." 
in  Rs  Murphy,  8  Zab.,  193. 
'6S91  So  upon  a  revision  of  statutes,  a  different  in- 
terpretation is  not  to  be  given  to  them  without 
some  substantial  change  of  phraseology— some 
change  other  than  what  may  have  been  neces- 
sary to  abbreviate  the  form  of  the  law.  Sedg. 
Btat  Const.,  86S.  As  said  by  the  New  York 
Court  for  the  Correction  of  Errors,  in  Taylor 
T.  Ddancy,  8  Cal.  Cas..  160:  "  Where  the  law 
antecedently  to  the  revision  was  settled,  either 
by  clear  expressions  in  the  statutes,  oradjudlcar 
tions  on  them,  the  mere  diange  of  phraseology 
dull  not  be  deemed  or  construed  a  change  of 
the  law,  unless  such  phraseology  evidently  pur- 
ports an  Intention  in  the  Legislature  to  work  a 
change."  And  ace,  Tata^  Com,  4  Johns.,  859; 
Theriat  v.  Hart,  2  Hill,  880;  Farmdee  v. 
Thompton,  7  Hill,  77;  QoodM  v.  Jaekttm,  20 
Johns.,  722;  CTotweU  v.  Crane,  7  Barb.,  19t. 
"The  construction  will  not  be  changed  by  such 
aliexatlons  as  are  merely  designed  to  render  the 
provisions  more  predse."  Moont  t.  AtnXw, 
»>  N.  H.,  420.  So  the  Supreme  Court  of  Ala- 
bama has  held  that  the  Leg&lature  of  that  State, 
In  adopting  tbe  Code,  must  be  presumed  to  have 
known  the  judicial  construction  which  had 
bem  placed  on  the  former  statutes;  and  there- 
fore uie  re-enactment  In  the  Code  of  provisions 
■ubstantially  the  same  as  those  contained  in  a 
former  statute  is  a  legislative  adoption  of  their 
laiown  judicial  construction.  Duramus  v.  Har- 
ri9on,  26  Ala.,  326.  "A  change  of  phraseology 
in  a  revision  will  not  be  regarded  as  altering  the 
law  wlierc  it  had  beeu  well  settled  by  plain  Ian- 
image  in  the  statutes,  or  by  judicial  construc- 
tton  thereof,  unless  it  is  clear  that  such  was  tbe 
intent."  Sedg.  Const.,  2d  ed.,  239, note*  Of 
oouTse,  a  change  of  phraseology  which  necessl- 

•Referrlng  to  HuRhee  v.  Farrar,  45Me.,72;  Bum- 
ham  v.  Stevens, 88 N.  H.,St7;  Overfleld t. Sutton,! 
Meto.  (Ky.),  6Slj  UoNamara  v.  B.  R.  Co.,  18  Minn., 
•SM;  C<niserv.]Wker«UOhloSt.(N.8J«L 


tates  a  change  of  eomtruction  will  be  deemed 
utntendDdtomakeadiangBlnthelaw.  TMng 

V.  DaJut.  B  N.  T.,  48b! 

Tq  view  of  these  authotltlea  and  of  the  prin 
dples  involved  in  them  andfromacarefol  con-  [030 
Birleration  of  Ebc  language  of  tbe  law  itself,  we 
are  Eatisfied  th;ir  it  H  as  not  iLi?  intention  of  Oon- 
gresB,  etUier  in  the  22d  section  of  the  Act  of 
1789,  or  In  the  ad  section  of  the  Act  of  1873,  or 
InthelOOeth  sectJoaof  tfaa  Hevlaed  Statutes, 
tn  cbaoffB  the  rule  wUoh  had  atwaySr  ftom  the 
time  of  Heoiy  Serenth,  been  applied  to  statutes 
of  llmitAiiim,  namely;  the  rule  ihnt  no  dlsabH- 
i\y  w  ill  ptistpone  the  opcraliou  of  the  statute 
unk-^s  it  exists  when  the  eau&eof  hcUoo accrues; 
hikI  tliut  when  ilitj  statute  begins  to  mnDaffabh 
!:t-<|iinni  difijibility  will  inteFTupt  it. 

Thia  cimchi4q«  fUipMotaaijait,.  ^^Jlfhs 
upii^iiant  wHftHlM^uyroHira^'lbraeT- 
eral  months  after  Oia  afiiif  {OE  .tiie  decree  ap- 
pealed from,  Che  BtattMBMBMaoned  to  run  at 
that  time  and.t)i9rf<Mr^)StopnM 

The  appeal  i*,  tf  ffS^  dfifWiTjirfvf . 

True  copy.  TCatf  ^       ^  _ 

Oted-iu)  n.  SL,  7«dl 


EUFU3  WAPLEB,  Appt,, 
UmTED  STATES. 

(hnjitailion  taia — HglitM  of  pw^^aaer—pun^am 

pwn*y  net  rriitrwcf— Mamaimr  ^  tilts. 

1.  A  [i^urcliimer  at  ^  mIo  under  Che  CoalisoatioD 
Act  cif  July  IT,  18S8.  la  presumed  to  have  Itnown 
thnt  tf  thfi  jitleged  offeniJer  wtsaaei  nn  esiAt«  In 
tta«  prpRiif^  At  the  lime  of  tJiefr  seizure,  notblnv 
pitssGi]  ti)  tliG  United  States  by  lb«  ilecreci  aor  to  him 

2.  By  general  l(|TiJ?unp<?!  ll^=l  r|  In  the  dF^rriptina  of 
tlie  propern-.  in  ttie  libtl  aufi  in  the  «K  l'iJ  uf  the 
marahal,  only  the  6Hta.te  o£  tbe  oiTeiider  wpa  war- 
nintJHi  by  the  UnJteil  J»tAtM  tfl  tbe  purohaser,  wnd  if 
(hr-  nfffndpr  Imcl  no  eptate,  the  ifturchoMr  \a  not  en- 
t(tl(^<l  l-'H  t-i  turn  of  the  iiut-cbnae  nioncj. 

3.  'ihi  fttli"  W  tlio  pmpprLy  Bolil  unaur  JudMal 
tu^}cM6 1?  uiit  wnrrn.i3(ftl  by  t!i(?  party obtal nlnir  the 
lTMlBJBeotMftbec''^un:  any  diffi.-rent  rule  pTevnUHng 
va  thta  foibjert  !□  b  iStJkie  by  eciuute,  cannot  chant© 
tbe  poHitluD  of  tlii^  Uniti^  staim  With  respeot  to  ju- 
dtabd  aalw  in  proHT^'iJnt^  liiatltuted  bf  tJieai. 

[No,  237. ] 

Argusd  Ian.  SI.  ISS4.     D^ded  Mar.  $,  14184. 

APPEAL  from  the  Court  of  Clftims, 
In  Harch.  ISes,  the  appellaotirntQfitsed 
certain  lots  in  Nevr  Orleans  M  a  ale  nndff  ton- 

fjiECotign  pri;>o<>4^din^  agninst  ^  IsndtJlC  the 
late  C.  il.  ConraJ  of  Lonisifmt  •{JfWii'T,  U. 
S.,  87  L'.  S,,  SXIl.,328. 

An  action  brrmglil  hy  a  snn  of  said  C.  M. 
Cpnmd  aj^mst  the  purcliascr  to  recover  said  lota 
hflving  been  SHCce-v^ful.  Conrad  v,  TPrtpidr,  96 
U.  S,.  279,  XXIV.,  721,  the  appeilflct  ae  mch 
purchaacr  filed  Us  petition  In  the  court  below  to 
rerovcr  tlie  purchase  money,  being  the  sum  of 
$7,400.  The  court  below  foutifl  far  the  defend* 
ant,  and  gave  judgment  In  his  favor.  Where- 
upon, the  petitJODcr  appealed  to  thU  court. 

Xtmn.  maxim  W,  HcnSHir*  BUdl- 
^  110,11.8. 

Digitized  by       O OQ I C 


Wafleb  v.  united  Statu. 


•on  Daar  and  T.  J.  Dwant,  for  appellant. 

Mr.  8.  r .  nkillipB,  SeUeOor-Oen.,  for  ap- 
pellee. 

Mr.  Justice  TiM  dellTered  the  opinion  of 
the  court : 

In  March,  1866,  the  plaintiff  purchased  for 
tjl^ithe  sum  of  f 7,400  certain  real  property  in  New 
Orleans  at  a  sue  upon  a  decree  rendered  by  the 
District  Court  of  the  United  States  In  proceed- 
ings for  its  confiscation  under  the  Act  of  July 
17. 1862  [13  Stat,  at  L.,  889],  and  subsequently 
obtained  a  deed  of  the  property  from  the  mar- 
flhal.  The  proceedings  were  instituted  In  the 
usual  form  by  a  libel  of  information  filed  on  the 
7tb  of  August,  1862,  by  the  district  attorney  of 
<he  eastern  district  of  Louisiana  on  behalf  of  the 
United  States,  against  ten  lots  of  ground  allied 
to  be  the  property  of  Charles  M.  Conrad.  The 
libel  sets  fortn  that  the  marshal  of  the  district, 
under  authority  from  the  district  attorney, 
eiven  pursuant  to  Instructions  of  the  Attomey- 
<ieneral,  had  seized  the  lots  of  ground,  which 
are  fully  described,  as  forfeited  to  the  United 
States ;  that  they  were  owned  by  Conrad  then, 
«nd  on  the  17th  of  JuIt,  1863,  and  previously; 
that  after  that  date  he  had  acted  as  an  oflScer  of 
the  army  or  navy  of  the  rebels  in  arms  against 
the  Oovemment  of  the  United  States,  or  as  a 
member  of  Congress,  or  as  a  judge  of  a  court, 
or  aa  a  cabinet  officer,  or  as  a  foreign  minister, 
or  as  a  commissioner,  or  as  a  conanl  of  the  so- 
called  Confederate  States.  Indeed,  many  other 
offldal  positions  he  is  charmd  fn  the  alternative 
with  holding,  the  district  utom»' evidently  re- 
^tetling  him  as  a  person  of  so  much  consequence 
that  be  must  have  been  called  to  some  offldal 
position  by  the  Confederate  Government,  In 
which  he  gave  aid  and  comfort  to  the  enemies  of 
the  United  States  and,  therefore,  his  right,  title 
and  estate  in  the  property  was  forfdfted  and 
ought  to  be  condenmed.  Publication  of  moni- 
tion followed  and,  no  one  appearing  to  answer, 
Judgment  by  default  was  entcved.  declaring  that 
the  lots  of  land,  the  property  of  Conrad,  were 
condemned  as  forfeited  to  the  United  States,  and 
a  decree  for  their  sale  was  entered.  In  the  writ 
Issued  to  the  marshal  and  in  his  deed  of  sale  the 
lots  are  described  as  the  proper^  of  Conrad. 
Under  the  Act  of  Congress  no  other  interest 
than  that  of  Gonrad  was  forfeited,  and  no  other 
faiterest  was  sold.  It  was  for  his  alleged  offens- 
es that  the  libel  was  filed  and  the  forfeiture 
sought.  It  was  undoubtedly  in  the  power  of 
Congress  to  provide  for  the  confiscation  of  the 
entire  profterty  as  being  within  the  enemy's 
countiy,  without  restricong  it  to  the  estate  of 
[t3t]  the  defendant,  but  Congress  did  not  see  fit  to  so 
enact ;  and  as  we  said  in  speaking  of  the  pro- 
ceedings in  this  case :  "  The  court  cannot  en- 
la^  the  operations  of  the  stringent  provisions 
of  the  statute.  The  plaintiff  had  notice  of  the 
character  and  legal  effect  of  the  decree  of  con- 
demnation when  he  purchased  and  is,  there- 
fore, presumed  to  have  known  that  if  tiie  al- 
leged offender  possessed  no  estate  in  the  prem- 
ises at  the  time  of  their  seizure,  nothingpassed 
to  the  United  States  by  the  decree  or  to  turn  by 
bis  purchase."  Bunank  t.  Conrad,  96  U.  S., 
»lfxxrv.,  781]. 

This  would  be  true  with  reference  to  any  lay- 
man who  might  have  been  the  purchaser,  but 
with  special  force  may  it  be  applied  t6  the 
IMU.S.  U.S.,  Book  38 


plaintiff,  who,  as  the  district  attomer.  directed 
the  seizure  and  conducted  the  proceedings  to  the 

decree. 

It  turned  out  in  the  other  litigation  that  at  the 
time  of  the  seizure  Conrad  possessed  no  estate 
in  the  premises.  He  had  transferred  the  prop- 
erty by  a  public  act  of  sale  before  a  notary  on 
the  31st  of  May,  1862,  before  the  confiscation 
statute  was  passed,  which  applied  only  to  tbe 
property  of  persons  thereafter  guilty  of  acU  of 
disloyalty  and  treason.  In  express  terms  it 
withheld  from  its  application  the  property  of 
persons  who  before  its  ^ssage  may  nave  of- 
fended in  those  respects.  Conrad's  power  of  dis- 
position when  he  made  his  sale  to  his  sons  was 
not  impaired  by  anything  he  may  previously 
have  done.  This  wss  expressly  adjudged  by  this 
court  in  the  case  of  Omrad,  the  son,  aminU  th» 
pUtinUff.   96  U.  S.,  279  [XXIV.,  721]. 

But  because  of  the  general  language  used  In 
the  description  of  the  property  in  the  libel  of  in- 
formation and  in  the  de^  of  the  marshal,  it  Is 
contended  that  something  more  than  the  estate 
of  the  offender  Conrad  was  warranted  by  the 
United  States  to  the  purchaser  and.  the  war^ 
ranty  having  failed,  that  he  Is  entitled  to  a  re- 
turn of  the  purchase  money ;  but  thto  podUcni 
Is  without  even  plauribte  foundation.  As  al- 
ready stated,  the  plidntiff  was  presumed  to 
know  the  law  on  the  subject,  and  that  by  his 
purchase  under  the  decree  he  could  only  ao- 
quire  such  an  estate  as  the  alleged  offender  pos- 
sessed, to  hold  during  the  offender's  life;  and 
thatlf  the  offender  had  no  estate  none  was  foN 
felted  to  the  United  States  nor  sold  under  the 
decree  (rf  the  court.  So  no  folse  assurance  could 
have  been  made  to  the  purchaser  which  could  be  [qss* 
suggested  as  a  possible  giotmd  for  the  return  at 
the  money ;  nor  could  mere  have  been  any  mis- 
take of  fact  which  would  be  recognized  as  a 
ground  for  relief  even  In  equity,  foi  the  fact 
suggested  as  having  been  mlsimderstood  was  de- 
clared by  the  law. 

Besides,  the  title  to  property  sold  under  judl* 
cial  process  Is  not  warranted,  by  thenu^  ob> 
tainfng  the  judgment  of  the  court.  Whatever 
title  the  law  gives,  the  purchaser  takes,  no  more 
and  no  less;  and  he  must  govern  himself  ao- 
cordingly.  Any  different  rule  prevailing  on  this 
subject  m  Louisiana  or  any  ouier  State  by  sta^ 
ute,  cannot  change  the  position  of  the  United 
States  vrith  respect  to  judicial  sales  in  proceed- 
ings instituted  by  them. 

Nor  is  this  position  at  all  affected  by  the  doo-  - 
trine  that  upon  the  reversal  of  a  judgment, 
under  which  a  sale  has  been  had,  the  purchaser 
is  entitled  to  a  return  of  his  money.  There  has 
been  no  reversal  of  the  judgment  in  the  confia- 
cation  proceedings juainat  Conrad.  On  the  ocMf 
tr^  it  has  been  afflurmed. 

Judgment  oMmtied. 
Tru«oop7.  Test: 

James  H.  UoKMmojr,  Clerk,  Bup.  Oouct,  JS.  fl. 
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1951}  Se parts: 

In  the  Hatter  ol  JASPER  TARBROUOH 
ET  Alb,  Fetitlonen. 

(See&  0^ Bsporterli  ed^  esi-M7.) 

Bntgu  €f  criminal  oow— «ww  qfjuriaiietian — 
mrort  0/  law,  when  not  reviewabU — Revited 
Statutes  punielUTig  eonepiraey — valid  indict- 
ment—amstruciion  of  ChnMtuHm—yoacn  cf 
Congrees  over  eteetionefar  mmbm  tfOngreM 
— right  ^  negro  to  vote. 

1.  This  oourt  haa  do  geoer&l  autboiitr  to  rerfew 
on  error  or  appe*!  the  jadgmentiof  the  Clrouit 
Oourta  of  the  United  Statei  in  cmm  within  their 
erlmtnBl  Jurisdiction. 

i.  WheDaprlflonerlslieldimderttieMOteooaof 
anr  oourt  of  the  United  BtatM  iBxenrd  toa  mat- 
ter whoUj  beyond  or  wltboat  the  Jurls^otloa  of 
that  oouit,  It  Is  not  onlr  within  the  authorltr,  but  It 
fa  the  du^  of  this  oourt  to  Inquire  Into  the  cause  of 
eonmltmentand  to  discbarge  him  from  oonflne- 
Dunt, 

IL  Brmt  ot  law  oommlttod  bj  the  eourt  that 
BMsed  the  sentenoe  cannot  be  reviewed  here  on  ha- 
heaecorpus:  whether  the  Indlotmentiuffldently  seta 
forth  the  offense  which  the  statute  describes  ana  for- 
bids. Is  In  every  case  a  gueetlon  of  law. 

iTsoctloiis  006  and  SUO  of  the  Revised  Statutes, 

Sresorlblnff  punlslunenta  for  oonsplrlnv  to  Intlral- 
Kte  anr  ciuzen  In  the  free  exorofae  or  enjoyment 
of  any  right  or  prlvllfltfe  secured  to  him  by  the  Con- 
stitution or  laws  of  the  United  States,  Rnd  for  con- 
spiring to  prevent  from  voting  by  force,  intimida- 
tion or  threat,  any  citizen  who  Is  lawfully  entitled 
to  vote,  are  valid  and  constttutloaal. 

B.  An  ladlctmentoharfftngacomplraoytolnttml- 
date  a  citizen  of  African  descent,  in  the  exercise  of 
bta  rlffht  to  vote  for  a  member  ot  Congreen,  and,  In 
the  execution  of  that  oonapfracy.a  bontlng  and 
wounding  of  blm.  Is  good,  under  said  sectfoos.  Be- 
cause there  is  no  express  power  given  to  Congress 
by  the  Constitution  to  provide  (or  preventing  vio- 
lence exercised  on  the  voter  as  a  means  ot  oontroll- 
Ing  his  vote  at  such  an  election,  It  does  not  follow 
that  no  such  law  can  be  enacted. 

S.  In  oonstruing  the  Constitution  of  the  United 
States,  what  Is  implied  is  os  much  a  part  Of  the  in- 
•triHnent  as  what  la  expressed. 

7.  Congress  can  by  law  protect  the  act  of  voting 
for  members  of  Congress,  the  place  where  It  Is  done 
and  the  man  who  votes,  from  personal  vlolenoe  or 
intimidation,  and  the  election  Itself  from  corruption 
and  fraud.  Such  powers  ere  not  annulled  because 
an  election  for  state  oflBcers  Is  held  atthosametime 
•ad^aoe. 

i.  The  right  to  vote  for  members  of  CongresB  is 
fundamentally  based  upon  the  Constitution  of  the 
ITnited  States,  and  was  not  intended  to  be  left  with- 
in the  exclusive  control  of  the  States. 

8.  &  all  oases  where  the  former  slave  holding 
States  had  not  removed  from  their  Constitutions  the 
words  "  white  man  "  as  a  qual<flcatioD  for  voting, 
the  ISth  Amendment  to  the  ConstltutltMi  does,  ];n> 
prte  vigore,  substantially  confer  on  the  negro  the 
light  to  vote,  and  Congrees  has  the  power  to  pro- 
tect  and  enforce  that  right. 

[No.  IBl.  Orlg.] 
Jffftud  Jan.  ta,  $4,1884.  DeSdedMar.S,  I884. 

PETITIONS  fOT  writs  of  habeas  corpus  and 
certiorari. 

The  liistory  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

JfifMra.  Benry  B.  Tompklni  uid  J,  L. 
^uh,  forpetitioner. 

Mr.  8.F.  PhUlipa,  SoUcitor-Qen.,  contra. 

Mr.  Jusiiee  Killer  delivered  the  opinion  of 
the  court: 

This  case  originates  In  this  court  by  an  appH- 


VOTM.~Fifteenth  Amendment  to  V.  B.  Constitu- 
Hon;  its  ematructfon  and  sf set.  Bee  note  to  U.  S.  v. 
BeeM,  02  U.  B.,  XXIIL.aitC 
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cation  for  a  writ  Gl  habeas  corpus  on  the  port  of 
J  osper  Yarbrough  and  Boren  other  persons,  who 
allege  that  they  are  cooflDed  by  the  jailer  of 
Fulton  County,  in  the  custody  of  the  United 
States  Marshal  for  the  Northern  District  of 
Qeorgia,  and  that  the  trial,  conviction  and  sen- 
tence in  the  Circtdt  Court  of  the  United  State* 
for  that  District,  under  which  they  are  held, 
were  Illegal,  null  and  void. 

The  court,  on  the  filing  of  this  petition,  Is* 
sued  a  rule  00  the  marslial,  or  on  any  persoo  ia  [bS3 
whose  custody  the  prisoners  mi^t  be  lound,  to 
show  cause  why  the  writ  of  Itabeas  corpus  should 
not  issue  for  their  release. 

It  appears,  by  the  returns  made  to  this  rule, 
that  the  sentence  of  the  court,  which  ordered 
their  imprisonment  in  the  Albany  Penitentiary, 
in  the  State  of  New  York,  at  hard  labor  for  the 
term  of  two  years,  has  been  so  far  executed  that 
they  are  now  in  that  prison.  The  rule  having 
been  served  00  John  McEwan,  superintendent 
of  the  peDitcni{a.-7,  he  makes  return  that  he 
holds  the  prisonci's  by  virtue  of  the  sentence  of 
the  Circuit  Court  for  the  Northern  Di^rict  of 
Georgia,  and  annexes  to  liis  return  a  transcript 
of  the  proceeding  in  that  court. 

As  this  return  is  precisely  the  same  that  tha 
superintendent  would  make  If  the  writ  of  )uu 
beas  corpus  had  been  served  on  him,  the  eourt 
here  can  determine  t^e  right  of  the  prisoners  to 
be  released  on  this  rule  to  show  cause,  as  cor- 
rectly and  with  uiore  conveuience  in  the  admin- 
iatratioQ  of  justice,  thun  if  the  prisoners  were 
present  under  the  writ  in  the  custody  of  the  su- 
perintendent; and  such  is  the  oractice  uf  this 
court. 

That  this  court  has  no  general  authority  to 
review,  on  error  or  appeal,  the  judgments  of 
the  Circuit  Courts  of  the  United  Stales  in  cases 
within  their  criminal  jurisdictioD,  is  beyond 
question;  but  it  is  equally  well  settled  that  when 
a  prisoner  is  held  under  the  sentence  of  any 
court  of  the  United  States  in  ro^rd  to  amattw 
wholly  beyond  or  without  the  JurisdictioB 
that  court,  it  is  not  only  witliin  the  authority 
of  the  Supreme  Court  but  it  is  its  duty  to  in- 
quire into  the  caiise  of  commitment  when  the 
matter  is  properly  brought  to  its  attention,  and 
if  found  to  be  as  charged,  a  matter  of  which 
such  court  had  no  jurisdiciion,  to  discharge  the 

?ri&oner  from  conflnemen  t.  Ez  parte  Kearney, 
Wheat.,  88;  Bz  parte  WeUt,  18  How.,  807  [Sft 
U.S.,  XV.,  4211;  Ex  parte  Lange,\H\S^.,m 
[85  U.  S.,  XXI.,  8731;  Ex  parte  Parks,  98  U. 
S.,  18  [XXIII.,  7871. 

It  is,  however,  tooe  carefully  oliserved  that 
this  latter  principle  docs  not  autuorizc  the  court 
to  convert  the  writ  of  habws  corpus  into  a  writ 
<^  error,  by  which  the  errors  of  law  committed 
by  the  court  that  passed  the  sentence  can  be  re> 
viewed  hci-e;  for  if  that  court  bad  jurisdiction 
of  the  party  and  of  the  offense  for  which  he 
was  tried  and  has  not  exceeded  its  powers  in  tam 
the  sentence  which  it  pronounced,  this  court  lvo* 
can  inquire  no  further. 

This  principle  disposes  of  the  argument  made 
before  us  on  the  insuCQciency  of  the  indictmenta 
under  which  the  prisoners  in  this  case  were  tried. 
AVhether  the  indictment  sets  forth,  in  com- 

Srehcnsive  terms,  the  offense  which  the  statute 
escribes  and  forbids  and  for  which  it  prescribes 
a  punishment,  is  in  eveiy  case  a  question  of 
law  which  must  necessarily  be  decided  by  the 
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court  in  which  the  case  originatee  and  is,  there- 
fore, dearly,  within  its  jiuudiction. 

Its  deosion  on  the  confonnl^  of  the  indict- 
ment to  the  proTisions  of  the  statute  may  be 
^mMieoQS,  but  if  so  It  is  an  error  of  law  made 
by  a  court  acting  within  ita  jurisdiction,  which 
could  be  corrected  on  a  writ  of  error  if  such 
writ  was  allowed,  but  which  cannot  be  looked 
Into  on  a  writ  of  hahetu  corput  limited  to  an  in- 
qihry  Into  the  existence  of^  jurisdiction  on  the 
part  of  that  court 

This  principle  is  decided  In  Ee  parte  Wott^iu. 
8  Pet.,  203,  and  Sb  parte  Park$,  93  U.  B.,  31 
(XXIII..  788]. 

This,  however,  leaves  for  consideration  the 
more  important  question,  the  one  mainly  relied 
on  by  counsel  for  petitioners,  whether  ue  law 
of  Congress,  as  found  in  the  Revised  Statutes 
of  the  united  States,  under  which  the  prisoners 
are  held,  is  warranted  by  the  Constitution  or, 
being  without  such  warrant.  Is  null  and  void. 

If  the  law  which  defines  Qie  offense  and  pre- 
■cribes  its  punishment  U  void,  the  court  was 
without  junsdictioQ  and  the  prisoners  must  be 
discharged. 

Though  several  different  sections  of  the  Re- 
vised Statutes  are  brought  into  the  discussion 
as  the  foundation  of  the  indictments  found  in 
the  record,  we  think  only  two  of  them  demand 
our  attention  here,  namely,  sections  6608  and 
6630.  They  are  in  the  following  language: 

"  Sec.  6608.  If  two  or  more  persons  conspire 
to  injure,  oppress,  threaten  or  intimidate  any 
citizen  in  the  free  exercise  or  enjoyment  of  any 

S^ht  or  privilefre  secured  to  him  by  the  Con- 
tution  or  taws  of  the  United  States  or  be- 
cause of  his  having  so  exercised  the  same,  or  if 
two  or  more  persons  go  in  disguise  on  the  high- 
way  or  on  the  premises  of  another,  with  intent 
to  prevent  or  hmder  his  free  exerdse  or  enjoy- 
ment of  any  right  or  privilege  so  secured,  they 
shall  be  fined  not  more  than  $6,000  and  im- 
prisoned not  more  than  ten  years;  and  shall, 
moreover,  be  thereafter  ineligible  to  any  office 
or  iflace  of  honor,  profit  or  trust  rareated  by  the 
ConsUtution  or  laws  of  the  Udited  States.'* 

"Sec.  6620.  If  two  or  more  persons  in  any 
State  or  Territorr  oonq>ire  to  prevent  b^  force, 
intimidation  or  threat,  any  citizen  who  is  law- 
fuUy  entitled  to  vote,  from  giving  his  support 
or  advocacy,  in  a  le^I  manner,  toward  or  in 
hmt  of  the  election  of  any  lawfully  qualified 
person  as  an  elector  for  President  or  Vice-Pres- 
Ident,  or  as  a  member  of  the  Congress  of  the 
United  States ;  or  to  injure  any  citizen  in  per- 
■on  or  property  on  account  of  such  support  or 
advocacy;  each  of  such  persons  shall  oe  pun- 
ished by  a  fine  of  not  less  than  |600  nor  more 
than  |A,000,  or  by  imprisonment,  with  or  with- 
out hard  labor,  not  less  than  siiE  months  nor 
more  than  six  rears,  or  by  both  such  fine  and 
ImMiaonment. 

The  indictments,  four  In  number,  on  which 
petitioners  were  tried,  charge  in  each  one,  all 
of  the  defendants  with  a  conspiracy  under  these 
sections,  directed  andnst  a  mfFerent  person  in 
each  indictment.  On  the  trial  the  cases  were 
consolidated,  and  as  each  indictment  is  in  the 
identical  language  of  all  the  others,  except  as 
to  the  name  ot  the  person  assaulted  and  the  date 
of  the  transaction,  the  copy  which  Is  here  pre- 
sented win  uuwer  for  all  of  them: 

"We,  the  grand  juxon  of  the  United  States. 
U01T.& 


chosen,  selected  and  sworn  in  and  for  the  Norrh- 
em  District  of  Georgia,  upon  our  oaths,  pre- 
sent: that  heretofore,  to  wit:  on  the  26th  day 
of  July,  In  the  year  of  our  Lord  1888,  Jasper 
Yarbrouffh,  James  Tarbnmgb,  Dilmus  Tar- 
brou^,  l^eal  Tarbrough,  Lovel  Streetman, 
Bold  £mory,  State  Lemmons,  Jake  Hayes  and 
E.  H.  Oreen.  all  late  of  said  Northern  District 
of  Georgia,  did,  witUn  the  said  Northern  Dis- 
trict of  Georgia,  and  within  the  jurisdiction 
this  court,  oommit  the  offense  of  conspiracy, 
for  that  the  said  Jasper  Tarbrough,  James  Yar- 
brough,  Dilmus  Yarbrough,  Neal  Yarbroug^  _„ 
Lovel  Streetman,  Bold  Emory,  State  Lemmons,  L*"* 
Jake  Hayes  and  £.  H.  Green  didt  hen  and  there, 
at  the  time  and  place  aforesaid,  combine,  con- 
spire and  confederate  together,  by  force,  to  in- 
jure, oppress,  threaten  and  intimidate  Berry 
Saunders,  s  person  of  color  and  a  citizen  of  the 
United  States  of  America  oi  Atticaxx  desceat^ 
on  account  of  his  race,  o^or  and  prevktas  oon- 
dlUon  of  servitude,  hi  the  full  exercise  and  en- 
joyment of  the  right  and  privitege  of  suffrage 
in  the  election  of  a  lawfully  giuuifled  person  at 
a  member  of  the  Congress  of  the  United  States 
of  America,  and  Itecause  the  said  Berry  Saun- 
ders had  BO  exercised  the  same,  and  on  account 
of  such  exercise,  which  said  right  uid  privilege 
of  suffrage  was  secured  to  the  said  Berry  Saun- 
ders by  tlie  Constitution  and  laws  ot  the  United 
States  of  America,  the  said  Berry  Saunders  be* 
ing  then  and  there  lawfully  entiUed  to  vote  in 
sua  election,  and  having  so  then  and  there  con- 
spired the  said  Jasper  Yorbrougti,  James  Yar- 
brough, Dilmus  Yarbrough,  Neal  Yarbrough, 
Lovel  Streetman,  Bold  Emory,  State  Lemmons, 
Jake  Hayes  and  E.  H.  Green  did  unlawfully, 
feloniously  and  willfully  beat,  bmis^  wound 
and  maltreat  the  said  Berry  ^lundcm,  contrary 
to  the  form  of  the  statute  in  such  case  made  aiu 
provided,  and  against  the  peace  and  dignity  of 
the  United  States  of  Amenca. 

Second  Count.  And  the  jurors  aforesaid,  up- 
on their  oaths  aforesdd,  do  further  present: 
tliat  heretofore,  to  wit :  on  the  26th  day  of 
January,  in  the  year  of  our  Lord  1883,  Jasper  » 
Yarbrough,  James  Yarbrough,  Dilmus  Yar- 
brough, Keal  Yarbrough,  Lovel  Streetman, 
Bold  Emory,  State  Lemmons,  Jake  Hayes  and 
E.  H.  Green,  all  late  of  said  Northern  District 
of  Georgia,  within  the  said  Northern  District 
of  GeoT^a  and  within  the  jurisdiction  of  this 
court,  did  commit  the  offense  of  conqiiracy,  for 
that  the  said  Jasper  Yarlvough,  James  Yar- 
brough. Dilmus  Yarbrough,  Neal  Yarbrough, 
Lovel  Streetman,  Bold  Emory,  State  Lemmon^ 
Jake  Hayes  and  £.  H,  Oreen,  having  then  and 
there  conspired  together,  by  force,  to  injure, 
oppress,  threaten  and  intimidate  Berry  Saun- 
ders, a  person  of  color  and  a  citizen  of  the  United 
States  of  America  of  African  de8cent,on  account 
of  his  race,  color  and  previous  condition  of 
servitude,  did  then  and  there  unlawfully,  will- 
fully and  feloniously  go  in  dieruise  on  the  high- 
way and  on  tiie  premises  of  Berry  Saunders, 
with  the  inteut  to  prevent  and  hinder  his  free 
exercise  and  enjoyment  of  the  right  to  vote  at  [6S7 
an  election  for  a  lawfully  qualified  person  as  a 
member  of  the  Congress  of  the  United  States  of 
America,  which  said  rig^t  had  thai  and  there 
been  guuantied  to  the  said  Berry  Saunden  by 
the  Constltulion  and  laws  of  the  United  States 
of  America,  the  said  Berry  Saunden  bdng  then 
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and  there  lawfully  qualified  to  vote  at  lald  dec- 
tion ;  and  having  so  conspired,  with  Intent  as 
aforesaid,  the  said  Jasper  Tarbrougb,  James 
Yarbroueh,  Dilmus  Yarbrough,  Seal  Yar- 
brough,  Lovel  Streetman,  Bold  Emory^  State 
LemmoDs,  Jake  Hayes  and  E.  H.  Qreen  did 
then  and  uiere  beat,  bruise,  wound  and  maltreat 
the  said  Berry  Sunders,  contrary  to  the  fonn 
of  the  statute  in  such  case  made  and  provided| 
and  against  the  peace  and  dignity  of  ma  United 
States  of  America. 

Emory  Speer.  U.  8.  AUg. 

A  true  bill.  Oct.  12, 1^. 

J.  C.  Kirkpatrick,  Fbrman." 

Stripped  of  its  tecbnicol  verbiage,  the  offense 
charged  In  this  indictment  U,  that  the  defend- 
anta  conspired  to  intimidate  Berry  Saunders,  a 
citizen  of  African  descent,  in  the  exercise  of  his 
Tight  to  vote  for  a  member  of  the  Congress  of 
the  United  States,  and  in  the  execution  of  that 
conspiracy  they  beat,  bruised,  wounded  and 
otherwise  maltreated  him;  and  in  the  second 
count  that  they  did  this  on  account  of  his  race, 
color  and  previous  condition  of  servitude,by  go- 
ing in  disguise  and  assaulting  him  on  the  pub> 
lie  highway  and  on  his  own  piemisee. 

If  ttw  question  were  not  concluded  in  this 
court,  as  we  have  already  seen  that  it  is  by  the 
decision  of  the  circuit  court,  we  enlertam  no 
doubt  that  the  consplrac  v  here  described  is  one 
which  is  embraced  withm  the  provisions  of  the 
Revised  Statutes  which  we  have  cited. 

Tliat  a  government  whose  essential  character 
Is  republican,  whose  ezecuiive  bead  and  legia- 
lative  body  are  both  elective,  whose  most  no- 
meroua  and  i)owerful  branch  of  the  Legidature 
is  elected  bv  the  people  directly,  has  no  power 
by  appropriate  laws  to  secure  this  election  from 
toe  umuence  of  viol^ce,  of  corruption,  and  of 
fraud,  is  a  proposition  so  startling  aa  to  arrest 
attention  and  demand  the  gravest  conddera- 
tion. 

If  this  government  ia  anything  more  than  a 
mere  aggr^tion  of  delegated  agenta  of  other 
C658]  States  and  governments,  each  of  which  is  supe- 
rior to  the  General  Government,  It  must  have 
the  power  to  protect  the  elections  on  which  Its 
existence  dqjends  turn  yUAeace  and  onrrup- 
tion. 

If  it  haa  not  this  power,  it  ia  left  helideas  be- 
fore the  two  great  natiual  and  histoncal  ene- 
mies of  all  republics,  open  violence  and  iosidi- 
ons  corruption. 

The  proposition  that  it  has  no  such  power  is 
aupportod  by  the  old  argument  often  heard, 
often  repeated  and  in  this  coiirt  never  assented 
to,  that  when  a  question  of  the  power  of  Con- 
gress arises  the  advocate  of  the  power  must  be 
able  to  place  hia  finger  on  words  which  ex- 
pressly grant  It  The  Iffief  ot  counsel  befrae 
UB,  thoi^  directed  to  the  authority  of  that 
body  to  paaa  criminal  laws,  uses  the  same  lan- 
guage. Because  there  is  no  exprm  power  to 
provide  for  preventing  violence  exercised  on  the 
voter  as  a  means  of  controlling  his  vote,no  such 
law  can  be  enacted.  It  destroys  at  one  blow, 
in  construing  the  Constitution  of  the  United 
States,  the  doctrine  universally  applied  to  all 
instruments  of  writing,  that  what  is  implied  is 
«  much  a  part  of  tbe  instrument  as  what  is  ex- 
pressed. This  principle,  in  Its  appUcatiou  to 
the  Constitution  of  Uw  United  States,  more 
than  to  ahnostai^  other  writing,  ia  a  necessity, 
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by  reason  oi  the  inherent  inability  to  put  into 
words  all  derivative  powers:  a  difficulty  whi<^ 
the  instrument  itsdi  recognizee  1^  conferring 
on  Congress  the  authority  to  pass  all  laws  nec- 
essary and  proper  tb  cairy  into  execution  the 
powers  ezpresdy  granted  and  all  other  powers 
vested  in  the  government  or  any  branch  (ft  it 
by  the  Constitution.   Art.  I.,  sec  8,  clause  18. 

We  know  of  no  express  authority  to  pass 
laws  to  pnnish  theft  or  burglary  of  the  Trmso- 
ry  of  the  United  States.  Is  tfaoe,  theref  ot^  ho 
power  in  Congress  to  protect  the  Treasnry  hy 
punishing  such  theftand  burglary? 

Are  the  malls  of  the  Unit«i  States  and  the 
money  carried  in  them  to  be  left  to  the  mercy 
of  robbers  and  of  thieves  who  may  handle  the 
mail  l}ecauBe  the  Constitution  contains  no  ex- 
press words  of  power  in  Congress  to  enat^laws 
for  the  punishment  of  those  Senses?  Tbe  prin- 
ciple, if  sound,  would  abolidi  the  entire  mxtd- 
nal  jurisdiction  of  the  courts  of  the  United 
Stat^  and  the  laws  which  confer  that  jurlsdic- 
tiou. 

It  ia  said  that  the  States  can  pass  the  necessa-  rAicai 
rylaw  <m  this  subject,  and  no  necessi^  existt  toovj 
ror  such  action  by  Congress.  But  the  existence 
of  state  laws  punishing  thecounterfdting  of  the 
coin  of  the  United  States  has  never  beeulield  to 
supersede  the  Acts  of  Congress  naased  for  that 

gUTpoae,  or  to  Justify  tbe  United  States  in  fail- 
ig  to  enforce  its  own  laws  to  protect  tbe  circu- 
lation of  the  coin  which  it  issues. 

It  is  very  true  Uiat  while  Congress  at  an  ear- 
ly day  passed  criminal  laws  to  punish  piracrr 
mtii  death,  and  for  punishing  aU  ordinary  of- 
fenses against  person  and  property  committed 
within  the  District  of  Columbia,  and  in  forts, 
arsenals  and  other  places  within  the  exclusive 
Jurisdiction  of  the  United  States,  it  was  slow  to 
pass  laws  protecting  officers  of  the  government 
from  personal  injuries  infficted  wliile  In  dis- 
charge of  their  official  duties  within  the  States. 
This  was  not  for  want  of  power  but  because  no 
occasion  had  arisen  which  required  such  legis- 
lation, the  remedies  in  the  state  courts  for  per- 
sonal violence  having  proved  sufficient 

Perhaps  the  earliest  attempt  of  Congress  to 
protect  government  officers  while  in  the  exer- 
cise of  ueir  duty  in  a  hostile  commuDity,grew 
out  of  the  nullification  Ordinance  of  South  Cat^ 
olina,  and  Is  found  in  the  "Act  further  to  pro- 
vide for  tbe  collection  of  duties  on  imports." 
That  Act  gave  a  right  of  action  In  the  courts 
of  the  Umted  States  to  any  officer  engaged  in 
the  collection  of  customs  who  should  receive 
any  injury  to  his  person  or  property  for  or  on 
account  of  any  act  done  bv  him  under  any  law 
of  the  United  States  for  the  protection  of  the 
revenues.  And  where  any  suit  or  prosecution 
should  be  commenced  a^dnst  him  in  a  state 
court  on  account  of  any  act  done  under  the 
revenue  laws  of  the  United  States  or  under 
color  thereof,  the  case  mieht,  on  his  petition, 
at  any  time  before  trial,  be  removed  mto  the 
Circuit  Court  of  the  United  States.  Act, 
March  2, 1838,  4  Stat  atL.,  633. 

When  early  in  the  late  Civil  War  the  enforce- 
ment of  the  Acts  of  Congress  for  obtaining  sol- 
diers by  draft,  brought  the  officers  engaged  in 
it  into  hostile  neighborhoods,  it  was  found  nec- 
essary to  pass  laws  for  their  protection.  Ac- 
cordingly, in  1863,  an  Act  was  passed  making 
it  a  cruoinnl  offense  to  assault  or  obstruct  any  tmai 
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officer  while  enmged  In  making  the  draft  or  In 
UT  service  in  rdation  thereto.  12  Stat  at  L. , 
781.  Asd  the  next  year  the  Act  was  amended 
Ij  maUnf  it  ^mlicable  to  the  enrollment  and 
feaiituioe  made  thereto,  and  adding  that  if  anj 
asaault  on  any  officer  or  other  peraon  engaged 
in  making  Buch  enrollment  ghall  result  in  death, 
it  shall  be  murder  and  punished  accordingly, 
18  Stat,  at  L..  p.  8,  sec.  12.  Under  this  statute, 
Scott  was  found  guilty  of  murder  In  the  Circuit 
Court  of  the  United  States  for  the  District  of  In- 
diana, and  the  case  was  brought  here  by  a  cer- 
tiflcate(tf  divIdoD  of  opinion. 

It  was  not  doubted  for  a  mommt  by  court  or 
counsel  that  Coogress  had  the  power  to  pan 
these  statutes,  but  it  was  held  mat  serving  no- 
tice of  a  draft,  in  doing  which  the  man  was 
killed,  was  not  a  service  in  the  enrollment  as 
charged  in  the  indictment.  U.  8.  t.  SeoU,  8 
Waif,  642  [70  U.  S.,  XVIH.,  318]. 

In  the  case  of  U.  8.  v.  GUamm,  Woolw.,  128, 
the  defendant  was  convicted  and  sentenced  to 
death  for  the  murder  of  an  enrolling  officer 
while  engaged  in  making  the  enrollment,  and 
his  9enteQce  being  commuted  to  imprisonment 
for  life,  he  died  in  the  Iowa  Penitentiary  while 
undergoing  the  modified  sentence.  It  was  nev- 
er suggested  that  Congress  had  no  power  to 
pasa  £e  law  und«r  which  he  was  convicted. 

So,  also,  has  the  Congress  been  slow  to  exer^ 
else  the  powers  expressly  conferred  upon  it  in 
relation  to  elections  by  the  4th  section  of  the  1st 
article  of  the  Constitution. 

This  section  declares  that :  "  The  times, 
places  and  manner  of  holding  electiooa  for  Sen- 
ators and  Representatives  shall  be  prescribed  in 
each  State  by  the  Iiegislature  thereof;  but  the 
Congresa  may  at  any  time  make  or  alter  such 
regtuations,  except  as  to  the  place  of  diooaing 
Senators." 

It  was  not  until  1842  that  Congress  took  any 
action  under  the  power  here  conferred,  when, 
conceiving  that  the  system  of  electing  all  the 
members  of  the  House  of  Representatives  from 
a  State  by  general  ticket,  as  it  was  called,  that 
is,  every  elector  voting  for  as  many  names  as 
the  State  was  entitled  to  repreaentauves  in  that 
house,  worked  injustice  to  other  States  which 
did  not  adopt  that  system,  and  gave  an  tmdue 
Ittl]  preponderance  of  power  to  the  political  party 
which  had  a  majority  of  votes  in  the  State, 
however  small,  enacted  that  each  member 
aboold  be  elected  by  a  separate  district,  com- 
posed of  contiguous  t^tory.  6  StaL  at  L., 
491. 

And  to  remedy  more  than  one  evil  arising 
from  the  election  of  members  of  Congress  oc- 
curring at  different  Umes  in  the  different 
States,  Congress,  by  the  Act  of  February  2, 
1872  [17  Stat,  at  L.,  281.  thirtv  years  later,  re- 
quired all  the  elections  lor  aucn  members  to  be 
held  on  the  Tuesday  after  the  first  Monday  in 
November  in  1876,  and  on  the  same  day  of  ev- 
ery second  year  thereafter. 

The  frequent  failures  of  the  Legislatures  of 
the  States  to  elect  Senators  at  the  proper  time, 
by  one  branch  of  the  Legislature  voting  for  one 
person  and  the  other  branch  for  another  person, 
and  refusing  in  any  manner  to  reconcile  their 
differences,  led  Congress  to  pass  an  Act  which 
compelled  the  two  bodies  to  meet  in  joint  coo- 
Tention,  and  fixing  the  day  when  thisshouldbe 
done*  and  requinng  them  so  to  meet  on  every 
110  V.  8. 


day  thereafter  and  vote  for  a  Senatoi  until  one 
was  elected. 

In  like  manner  Congress  has  fixed  a  day, 
which  is  to  he  the  same  in  all  the  States,  when 
the  dectOTB  for  Fresldeiit  and  Vice-Presldait 
shall  be  appointed. 

Now  the  day  fixed  for  electing  members  of 
Congress  has  been  established  by  Congresswith- 
out  regard  to  the  time  set  for  election  o$  state 
officers  in  each  State,  and  but  for  the  fact  that 
the  State  Legislatures  have,  for  their  own  ac- 
commodation, required  state  elections  to  be 
held  at  the  same  time,  these  elecUons  would  be 
held  for  Congressmen  alone  at  the  thne  fixed  by 
the  Act  of  Congress. 

Will  it  be  denied  that  it  is  in  the  power  of 
that  body  to  provide  laws  for  the  proper  con- 
duct of  those  elections?  To  provide,  u  necea- 
the  officers  who  shall  conduct  them  and 
e  return  of  the  result?  And  especially  to 
provide,  in  an  election  held  under  its  own  au- 
thority ,for  security  of  llfeand  limb  to  the  voter 
while  in  the  exennse  of  this  function?  Can  it 
be  doubted  that  Congress  can  by  law  protect 
the  act  of  voting,  the  place  where  It  is  done  and 
the  man  who  votes,  nom  personal  violence  or 
Intimidation  and  this  election  itself  from  corrup- 
tion or  fraud? 

If  this  be  so,  and  it  Is  not  doubted,  are  sodi 
powers  annulled  because  an  election  for  state 
office  Is  held  at  the  same  time  and  place?  Is 
it  any  less  important  that  the  election  of  mem- 
bers of  Congress  should  be  the  free  choice  of  all 
the  electors  because  state  officers  are  to  be  elect- 
ed at  the  same  time?  Ex  porta  8iebold,  100  U. 
8.,  871  [XXV..  717]. 

These  questions  answer  themselves;  and  it  Is 
only  because  the  Congress  of  the  United  States 
throueh  long  habit  and  long  years  of  forbear* 
ance.has,  in  deference  and  respect  to  the  States, 
refrained  from  the  exercise  of  these  powers, 
that  they  are  now  doubted. 

But  when,  in  the  pursuance  of  a  newdemand 
for  action,  that  bodv,  as  It  did  in  the  cases  lust 
enumerated,  finds  it  necessary  to  make  addi- 
tional laws  for  the  free,  the  pure  and  the  safe 
exercise  of  this  right  of  voting,  th^y  stand  upon 
the  same  ground  and  are  to  M  upheld  for  the 
same  reasons. 

It  is  said  that  the  parties  assaulted  in  these 
cases  are  not  officers  of  the  United  States,  and 
their  protection  in  exercising  the  right  to  vote 
by  Congress  does  not  stand  on  the  same  ground. 

But  the  disthiction  is  not  well  taken.  The 
power  in  dther  case  arises  out  of  the  drcum- 
Btnnce  that  the  function  in  whldi  the  party  is 
engaged  or  the  right  which  he  Is  about  to  ex- 
ercise is  dependent  on  the  laws  of  the  United 
States. 

In  both  cases  It  is  the  duty_  of  that  govern- 
ment to  see  that  he  may  exercise  this  right  free- 
ly and  to  protect  blm  from  violence  whue  so  do- 
ing or  on  account  of  bo  doing.  This  duty  does 
not  arise  solely  from  the  interest  of  the  patty 
concerned,  but  from  the  necessity  of  the  govern- 
ment itself,  that  its  service  sbaU  be  free  from 
the  adverse  influence  of  force  and  fraud  prac- 
ticed on  its  agents,  and  that  the  votes  by  which 
its  members  of  Congress  and  its  President  are 
^ected  ahallbetheji^votesof  theelectora,and 
the  officers  thus  chosen  the  free  and  uncor- 
rupted  choice  of  those  who  have  the  right  to 
take  part  in  that  choice. 
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This  proposition  answers  also  aoother  objeo- 
tlon  to  Uie  constitutionallbr  of  the  lawH  muler 
eonddexatloii,  namdj:  that  the  right  to  vote  for 
A  member  Congress  is  not  depend^t  upon 
[663]  ^  Constitution  or  laws  of  the  United  States, 
but  Is  governed  by  the  law  of  each  State  respect- 
ively. 

If  this  were  conceded,  the  importance  to  the 
General  Qovemment  of  having  the  actual  elec- 
tion, the  voting  for  those  members,  free  from 
force  and  fraud  is  not  diminished  by  the  circum- 
stance that  the  qualification  of  the  voter  is  de- 
tenuined  by  the  law  of  the  State  where  he  votes. 
It  equally  affects  the  government;  it  is  as  Indis- 
pensable to  the  proper  discharge  of  the  great 
nmction  of  legislating  for  that  govemmeat, 
that  those  who  are  to  control  this  legislation 
shall  not  owe  theti  dection  to  bribery  or  vio- 
lence, whether  the  cIbsb  of  persons  who  shall 
vote  18  determined  hr  the  law  of  the  8tate,0T  by 
the  law  of  the  United  States,  or  bytheir  united 
result 

But  it  is  not  correct  to  say  that  the  right  to 
vote  for  a  member  of  Congress  does  not  depend 
on  the  Constitution  of  the  United  States. 

The  office,  if  it  be  properly  called  an  office, 
k  created  by  that  Constitution  and  by  that 
■kne.  It  also  declares  how  it  shall  be  filled, 
namely:  by  elecUon. 

Its  language  is:  '  The  House  of  Representa- 
tives  ahaO  be  comi>osed  of  members  chosen  ev- 
ery second  year  by  the  people  of  the  several 
States,  and  the  electors  in  each  State  shall  have 
the  same  qualifications  requisite  for  electors  of 
the  most  numerous  branch  of  the  State  Legisla- 
ture." Article  I,  section  2.  The  States  In  pre- 
■oriUng  the  qualifications  of  voters  for  the  most 
numerous  branch  of  their  own  Legislatures,  do 
not  do  this  with  reference  to  the  election  for 
members  of  Conn^as.  Nor  can  they  prescribe 
the  qualification  for  voters  for  those  tuwiim. 
They  define  who  are  to  vote  for  the  popular 
taniuih  of  tbdr  own  Legislature,  and  the  Consti- 
tution of  the  United  States  skjv  the  same  per- 
sons shall  vote  for  members  of  Congress  in  that 
State.  It  adopts  the  mialiflcation  tims  f  umidied 
as  the  qualification  of  its  own  electors  for  mem- 
bers of  Congress. 

It  la  not  true,  therefore,  that  electors  for  mem- 
bers of  Congress  owe  their  right  to  vote  to  Uie 
A«Ai  ^"-^  ^  ^7  sense  which  makes  the  ezer- 
dm  of  the  rlg^t  to  depend  exclusively  <ni  the 
bw  of  the  State. 

Counsel  for  petitioners,  seizing  upon  the  ex- 
pression found  in  the  opinion  <n  ue  court  in 
the  case  of  Minor  v.  HapperaeU,  21  Wall.,  178 
[88  U.  S.,  XXII.,  6811,  that  "the  Constitution 
of  the  United  States  does  not  confer  the  right 
of  suffrage  upon  anyone,"  without  reference  to 
the  couiection  in  which  it  is  used,  inslBts  that 
the  voters  In  this  caie  do  not  owe  tiieir  right  to 
vote  in  any  sense  to  that  instrument 

But  the  court  was  combating  the  argument 
Uiat  this  right  was  conferred  on  all  citizens,  and 
therefore  upon  women  as  well  as  men. 

In  opposition  to  that  idea,  it  was  said  the 
Constitution  adopts  as  the  qualification  for  vol- 
an  of  members  of  Congress  that  which  prevails 
In  the  State  where  the  voting  is  to  be  done;  there- 
fore, said  the  opinion,  the  right  is  not  definitely 
conferred  on  uiy  person  or  class  of  persons  by 
the  Constitution  alone,  because  you  have  to 
)ook  to  the  law  of  the  State  for  the  description 


of  the  class.  But  the  court  did  not  intend  to 
say  that  when  the  class  or  the  person  Is  thus 

ascertained,  his  right  to  vote  for  a  member  of 
Congreag  was  not  fundamentally  based  upon 
the  Constitution,  which  created  the  offloe  of 
member  of  Congress,  and  declared  It  should  be 
elective,  and  pointed  to  the  means  <rfascataln- 
ingwho  should  be  electors. 

The  16th  Amendment  of  the  Constitution,  by 
its  limitation  on  the  power  of  the  States  In  the 
exercise  of  their  right  to  prescribe  the  qualifi- 
cations of  voters  in  their  own  elections,  and  by 
its  limitation  of  the  power  of  the  United  States 
over  that  subject,  clearly  shows  that  the  ri|^t 
of  suffrage  was  considered  to  be  of  supreme 
importance  to  the  National  Qovemment,  and 
was  not  intended  to  be  l^t  within  the  exclusive 
control  ct  the  States.  It  Is  in  the  following  lan- 
guage: 

"Sec.  1.  Theriehtof  citizens  of  the  United 
States  to  vote  shall  not  be  denied  or  abridged 
by  the  United  States  or  by  any  State,  on  account 
01  race,  color  or  previous  condition  of  servi- 
tude. 

Sec.  2.  'The  Congress  shall  have  power  to 
enforce  this  article  by  appropriate  legislation." 

While  It  Is  quite  true,  as  was  said  by  this  court  [665] 
In  n  &  V.  Sem,  92  U.  S.,  218  l^tUI.,  S64], 
that  this  utide  gives  no  affirmauve  right  to  the 
colored  man  to  vote,  and  is  designed  primarily 
to  prevent  discrimination  against  him  whenever 
the  right  to  vote  may  be  granted  to  others,  it  Is 
easy  to  see  that  under  some  circumstances  it  may 
opoBte  as  the  immediate  source  of  a  right  to 
vote.  In  all  cases  where  the  former  slave  hold- 
ing States  had  not  removed  from  their  Consti- 
tuQons  the  words  "white  man"  as  a  qualificar 
tlon  for  voting,  this  provision  did,  in  effect, 
confer  on  him  the  right  to  vote,  because,  being 
paramount  to  the  state  law,  and  a  part  of  the 
state  law,  it  annulled  the  discriminating  word 
white,  and  thus  left  him  in  the  enjoyment  of  the 
same  ririit  as  white  persons.  Ana  such  would 
be  the  oxeot  ot  any  future  constltu^nal  provis- 
ion <tf  a  State  whioi  should  give  the  right  of  vot- 
ing ezduslvely  to  white  people,  whether  they  be 
men  or  women.  iTeoZ  v.  IM.,  108  U.  S.,  870 
[XXVL.  667]. 

In  sudi  cases  this  16th  article  of  Ame,ndment 
does,  proprio  mgan,  substantially  confer  on  the 
negro  the  right  to  vote,  and  Congress  has  the 
powa  to  protect  and  enforce  that  ri^t 

In  the  case  ot  U.  8,y.  Sem,  so  much  relied 
on  by  counsel,  this  court  said  in  regard  to  the 
15th  Amendment,  that  "It  has  invested  the  cit- 
izens of  the  United  States  with  a  new  constitu- 
tional right  which  is  within  the  protecting  pow- 
er of  Congress.  That  right  is  an  exemption 
from  discrimination  in  theexerdaeof  the  elect- 
ive franchise  on  account  of  race,  color  or  jwe- 
vious  condition  of  servitude."  This  new  consti* 
tutional  right  was  mainly  designed  for  citizens 
of  African  descent  The  prindple,  however, 
that  the  protection  of  the  exercise  of  this  right 
is  within  the  power  of  Congress,  Is  as  necessary 
to  the  right  of  other  dtizens  to  vote  as  to  the 
colored  dtizen,  and  to  the,rightto  vote  In  gen- 
eral as  to  the  rlg^t  to  be  ^otected  against  dis- 
crimhiation. 

The  exercise  of  the  ria^t  In  both  Instances  Is 
guarantied  by  the  Constitution  and  should  be 
kept  free  and  pure  by  congresslraial  enactments 
whoiever  that  Is  necesssiy. 

^  110  p.  & 
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The  reference  to  coses  la  this  court  In  which 
the  power  of  Congress  under  the  Ist  section  of 
[666]  the  14th  Amendment  has  been  held  to  relate 
ftlone  to  acts  done  under  state  authority,  can  af- 
ford petitioners  no  aid  in  the  [present  case.  For, 
while  it  may  be  true  that  acts  which  are  mere 
invasions  of  private  rights,  which  acta  have  no 
sanction  in  the  statutes  of  a  State,  or  which  are 
not  committed  by  anyone  exercising  its  author- 
ity, are  not  within  the  scope  of  that  Amend- 
ment, it  is  quite  a  different  matter  when  Con- 
gress undertakes  to  protect  the  citizen  in  ttie 
«xercAae  ot  rights  confcmd  by  the  Constitution 
of  the  TTnit^  States  essential  to  the  healthy 
organization  of  the  government  itself. 

But  it  is  a  waste  of  time  to  seek  for  specific 
so\irces  of  the  power  to  pass  these  laws.  Chan- 
cellor Kent,  in  the  opening  words  of  that  part 
of  his  commeptaries  which  treats  of  the  govern- 
ment and  constitutional  juri^rudence  of  the 
United  States,  says: 

"Tlie  Qoremment  of  the  United  States  was 
vrcated  by  the  free  voice  and  Joint  will  of  the 
people  of  America  for  their  common  defense 
and  general  welfare.  Its  powers  apply  to  those 
great  interests  which  relate  to  this  country  in 
Its  national  capacity,  and  which  depend  for 
their  protection  on  the  consolidation  of  the 
Union.  It  is  clothed  with  the  principal  attri- 
butes ot  political  sovereigoty,  and  it  is  jusUy 
deemed  the  guardian  <a  oar  best  rights,  the 
source  of  ourhighest  dvU  and  Dclitical  dutic^ 
and  the  sure  means  ot  nattonaT  greatness."  1 
Kent,  Com.,  201. 

It  as  essential  to  the  successful  working  of 
this  government  that  the  great  organisms  of  its 
executive  and  legislative  branches  should  be  the 
free  choice  ot  toB  people,  as  that  the  original 
form  of  it  should  be  so.  In  absolute  govem- 
anents,  where  the  monarch  is  Uie  source  of  all 
power,  it  is  still  held  to  be  Important  that  the 
exercise  of  that  power  shall  be  free  from  the  in- 
fluence of  extraneous  violence  and  internal  cor- 
ruption. 

In  a  republican  government,  like  ours,  where 
political  power  is  reposed  in  representatives  of 
the  entire  body  of  the  people,  chosen  at  short 
Intervals  by  popular  elections,  the  temptations 
to  control  these  elections  by  violence  and  by 
corruption  is  a  constant  source  of  danger. 

Such  has  been  the  history  of  all  republica  and, 
[667]  ^ough  ours  has  been  comparatively  free  from 
both  these  evils  in  the  past,  no  lover  of  bis 
country  can  shut  his  eyes  to  the  fear  of  future 
danger  from  both  sources. 

If  the  recurreuoe  of  audi  acts  as  these  prison- 
ers stand  convicted  of  are  too  common  in  one 
quarter  of  the  country,  and  give  omen  of  danger 
from  lawless  violence,  the  ^ee  use  of  money  in 
elections,  arising  from  the  vast  growth  of  re- 
eent  wealth  in  other  quarters,  presents  equal 
canse  for  anxiety. 

If  the  Ooverament  of  the  United  States  has 
irithin  its  constitutional  domain  no  authority  to 
provide  against  these  evils,  if  tiie  very  sources 
of  power  nuy  be  poisoned  by  corruption  or  con- 
trolled by  violence  and  outrage,  without  legal 
restraint,  then,  indeed,  is  the  country  In  dan- 

fer  end  its  best  powers,  Its  highest  purpl^ses,  the 
opes  which  it  inqiires  and  uie  love  which  en- 
ahtines  it.  are  at  the  mercy  of  the  combinations 
of  those  who  reqwct  no  n^t  but  brute  force, 

110  17.  S. 


on  the  one  hand,  and  u^prlndpled  coiruptioii- 
Ists  on  the  other. 

The  rule  to  thow  eaute  in  ViU  eate  i»  disgorged 
and  the  writ  of  habeas  corpus  denied. 

Tnieaopjr.  Test: 

James  H.  HoKemur,  Ctork,  Sup.  Oonrt.'tr.  8. 

otted-iu  ir  a,  n,  80,  uo  i  m  u.  B.,  «L 


ROBERT  MITCHELL  bt  al.,  I%ffi.  inBrr, 
e. 

WnJiIAH  a.  CLARK. 

(See  S.  C,  Beporter'B  ed.,  688-S5I.) 

Federal  quettion,  what  ie~Act  ofindemnitif — 
state  Statute  of  Limitaiione— when  valid— eon- 
JUeation  of  rente — valid  plea— Act  ef  Gongrm. 

1.  !□  an  action  la  a  EtateCourt  where  defendant 
Si^t^up  Aa  n  de^fenae,  an  1miriin1tY  nrilcr  a  OtfttOlnw 
or  Htdte  CoasUtutfoD,  and  utA  WAM  a  law  (tf  the 
United  stat^  no  federal  lUfmHDi  artoes  and  tUB 
cntirL  tiaa  no  Jurlsdiccfoa. 

'2.  Ad  Act  of  IndeniEiltr  by  CoD^raasLpaaMdafter 
tilt'  event,  which  In  effect  rattdoi  wbat  has  been 
dxnn  aDd  declares  that  no  suit  filiall  be  sustained 
aKiituEst  the  pBrtv  acting  iioder  color  of  autborlfer 
fraru  tJie  tiDitea  Btatee  durlos  the  rebellion,  ■ 
volii],  3a  far  b«  CoQift'ew  oould  bave  conferred  such 
authcrity  before. 

3.  Wb«rc  n  Hult  la  one  which,  br  law  can  I>e 
noij  vcd  luto  ttw  oouFta  of  tbe  United  States,  Congress 
can  prescribe  for  it  the  law  of  llmltatloo^not  onljf 
for  thoee  courts  but  for  all  courts;  and  ajuea  of  the 
Statute  of  Limitations  prescribed  br  Oongreos  Is 
good  In  a  State  Court, 

1.  A  statute  of  llmitationa  wblub  reduces  material]/ 
the  time  within  which  suit  may  be  oommenoed,  ai- 
thouffh  passed  after  tbe  oontraotwas  made,  ts  not 
void  U  a  reasonable  time  Is  left  for  ths  enforcement 
of  the  contract  bv  suit  before  the  statute  bars  that 
rteht 

S.  In  an  action  to  recover  of  the  defendant  tbe 
tents  whloh  are  due  from  Um  to  the  plaintiff  on  a 
contract  In  writing.  It  Is  a  good  defense  that  the 
rents  were  oooflscated  by  Dulltary  order  and  paid 
over  to  the  United  States. 

8.  A  plea  In  such  action  la  not  bad  because  it  doea 
not  set  out  a  oopr  of  tbe  milltarr  order  on  whldi 
the  defense  la  founded,  where  It  does  not  appear 
that  the  order  was  In  writing  and  the  substance  of 
It  Is  given. 

7.  The  quesUoo  whether  a  plea  sets  up  a  sufflolent 
defense,  when  the  Jefense  relied  onarlsea  under  as 
Act  of  Coogreas,  la  one  of  federal  law. 

[No.  68.J 

ArifueaDde.l4,i7,188S.  Decided  Mar.  8,1884. 

F ERROR  to  the  Supreme  Court  of  tbe  State 
of  Missouri. 
The  history  and  f  actsof  tbe  case  fiOly  appear 
in  the  opinion  of  the  court. 
Mr.  Geo.  P.  StroBg,  for  plaintiff  in  error. 
Meeere.  Geo.  F.  E^aimda,  8.  7.  Olever 
and  J.  li.  Shepley,  for  defendant  In  error. 

Mr.  Juttiee  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  Missouri. 

The  plaintiff  below  sued  the  plaintiffs  In  er- 
ror for  rent  due  on  a  lease  of  two  storehouses  In 
St.  Louis  for  the  montlis  of  August,  September 
and  October,  1S02,  at  the  rate  of  t688.38  per 
month.  The  def^ants  answered  with  four 
pleas,  as  follows: 

"  And  now  come  said  deftmdants,  byleave 
of  court,  for  amended  answer  to  plaintuTs  pe- 
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titlon,  admit  the  execution  of  said  lease  and  the 
oconpan<y  of  said  premlaea  under  and  bjvlrtue 
of  ttM  same  u  allwed  in  lald  petition;  and  de* 
tendants  say  that  uter  the  nuddng  of  sold  lease, 
to  wit:  on  or  about  the  first  day  of  May,  A.  D. 
1861,  certain  eril-dispoeed  and  wicked  persons 
In  the  State  of  Missouri,  and  in  other  of  the 
United  States,  did  raise  an  insurrection  and  re- 
tiellion  agiUnst  the  lawful  Gk)vemment  of  the 
United  States,  and  did  seek  by  force  and  arms 
to  overthrow  said  government,  and  for  this  pur^ 
poee  did  raise  a  large  force  of  armed  men,  and 
aid  incite  and  carry  on  a  Civil  War  with  said 
QovemmeDt  of  the  United  States;  that  during 
all  the  year  1862,  and  for  a  long  time  prior  and 
aubsequenttliereto.CivUWarprevailed  through- 
out the  State  of  Missouri,  where  said  premises 
were  located  and  where  defendants  and  plaint- 
iff resided;  that,  in  order  to  suppress  said  in- 
■urrection  and  rebellion  and  mamtain  the  law- 
ful authority  of  the  Government  of  the  United 
States,  said  government  was  compelled  to  raise 
and  did  raise,  equip  and  put  Into  the  field  In  said 
State  of  Missouri,  where  said  war  was  raging,  a 
lareie  army,  and  did  place  said  State  of  3ussouri 
andthe  City  of  St.  Louis,  wheresaid  premises  were 
located  and  defendants  resided,  under  military 
law;  and  the  said  City  and  County  of  St  Louu 
were  under  military  law  and  under  the  military 
control  of  J.M.Schofield,a  Major-General  of  the 
Army  of  the  United  States,  as  the  military  com- 
mander of  the  District  of  Missouri,  which  em- 
.638]  braced  the  entire  State  of  Missouri  aforesaid- 
that,  by  reason  of  said  Civil  Wftr  the  courts  of 
■aid  State  of  Missouri  were  suspended  and  un- 
able to  perform  their  ordinair  functions  and 
administer  Uie  law  of  the  land,  except  as  they 
were  protected  and  allowed  to  do  so  by  the  said 
milittuy  authorities  tiius  in  control  of  said  State; 
that,  in  order  to  prosecute  said  Civil  War  on 
behalf  of  the  Government  of  the  United  States 
and  put  down  and  suppress  said  insurrection 
and  rebellion  and  overpower  the  insurgents  and 
rebels  and  protect  the  loyal  citizens  of  the  said 
State  of  Missouri,  it  became  and  was  necessary 
for  the  military  authorities  in  control  of  said 
State  of  Missouri  as  aforesaid  to  take,  seize  and 
appropriate  to  the  public  use  the  private  prop- 
erty of  the  citizens  of  Missouri ;  and  the  said 
military  authorities  who  were  in  lawful  com- 
mand and  control  in  said  State,  by  order  of 
sold  Schofleld.  then  the  lawful  commanding 
general  in  said  State,  did  seize  and  appropriate 
to  the  public  use  in  suppressing  said  rebellion 
the  pnvate  property  of  divers  citizens  of  said 
State,  and  among  other  things  did  levy  upon, 
seize  and  appropriate  to  such  public  use  the 
ivoperty,  credits  and  eitects  of  said  plaintitT ; 
eBpecinUy  the  rents  due  and  owing  from  de- 
fendants under  and  by  virtue  of  said  lease  of 
defendants  in  tlieir  hands  for  said  months  of 
August,  September  and  October,  1863;  and 
the  said  defendants  were  compelled  by  the  over- 
powering military  force  then  in  lawful  control 
of  said  State  to  pay,  and  did  pay  long  before 
the  commencement  of  this  suit,  to  wit:  on  or 
about  the  24th  day  of  November,  1863;  the  said 
rents  for  said  months  of  August,  September 
and  October,  1863,  and  every  part  thereof,  to 
•aid  military  authorities,  for  and  on  account 
and  as  the  property  and  cftccts  of  said  plaintiff 
■o  seized  and  appropriated  to  the  public  use  as 
aforesaid;  that  saia  seizure  and  appropriation 
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were  necessary  means  for  carrying  on  lald  war 
for  the  lupproHion  of  said  Insurrection  and  re- 
bellion and  for  the  defense  and  protection  of 
the  loyal  citizen*  of  Missouri,  wherefore  de- 
fendants say  that  plaintiff  ought  not  to  have  or 
maintain  his  aforesaid  action  against  them,  and 
they  pray  judgment,  etc 

And  for  a  further  defense  defendants  say  that 
the  said  rents  reserved  in  said  lease  and  due  and 
owing  for  said  months  of  August,  September 
and  October.  1SC3,  were  aeizea  in  the  hands  of 
defenc^ts  and  appropriated  as  the  property  of 
ptaf nUff  for  public  use  in  the  City  of  St .  Louis, 
while  said  city  was  under  military  law,  under 
the  authority,  or  color  of  authority,  exercised  by  r^na 
said  Qeneral  Scbofield,  who  was  then  and  there 
duly  vested  with  the  military  command  of  said 
Ci^r,  by  the  President  of  the  United  Stales  and 
under  his  authority;  and  said  payment  was  made 
by  defendants  for  and  on  account  of  plaintiif .  as 
aforesaid,  under  said  authority;  and  defendants 
plead  and  set  up  as  a  defense  to  this  action  the 
Act  of  Congress  entitled  'An  Act  Relating  to 
Eabeat  Oorpu$,  and  Regulating  Judicial  Pro- 
ceedings in  Certain  Cases,'  approved  Slarcb  8, 
1668,  and  say  that  by  reason  thereof  and  of  the 
payment  aforesaid  pwntlff  ought  not  to  have 
and  to  maintain  tlda  action,  and  they  pray  Judg- 
ment, ete. 

And  for  a  further  defense  defendants  say  thai 
they  paid  the  said  rent  for  and  on  account  of 
said  plaintiff  In  the  manner  and  for  the  purposes 
in  their  first  plea  hereinbefore  stated,  after  the 
first  day  of  January,  1861,  by  and  in  pursuance 
of  orders  received  by  them  from  the  said  General 
J.  M.  Schoficld,  who  was  verted  with  militaiy 
authority  by  the  said  Government  of  the  United 
States  to  m&e  said  order  and  to  seize  and  to  ap- 
ply to  the  public  use  the  said  property  and  effect* 
and  credits  of  said  plaintiff ;  and  defendant* 
plead  in  bar  of  said  action  the  4th  section  of  ar- 
ticle 11  of  the  Constitution  of  the  State  of  Mis- 
souri, and  pray  judgment,  ete. 

And  for  a  further  defense  to  said  action,  de- 
fendants say  that  the  cause  of  action  in  plaint- 
iff's petition  alleged,  if  any  such  does  or  ever 
did  exist,  arose  out  of  certain  acts  done,  that  is 
to  say,  out  of  or  from  on  alleged  failure  or  omis- 
sion to  pay  the  rent  reserved  in  said  lease  for 
the  months  of  August,  September  and  October, 
A.  D.  1863,  to  the  said  plaintiff,  and  from  a  pay- 
ment thereof  made  for  and  on  account  of  plaint- 
iff by  defendants  to  the  provost-marshal  of  said 
district  of  Missouri,  for  the  public  use,  under 
and  by  virtue  of  the  order  and  command  of 
General  J.  M.  SchoQeld,  who  was  then  in  mili- 
tary command  of  the  military  district  of  Mis- 
souri, which  embraced  the  State  of  Missouri ; 
that  said  payment  was  omitted  to  be  made  to 
the  plaioti^  and  was  in  fact  made  for  and  on 
account  of  the  plaintiff,  for  the  public  use  as 
aforesaid,  as  a  necessary  mean*  of  carrying  on 
the  military  operations  of  the  Government  of 
the  United  States  against  the  insurgents,  who 
were  then  seeking  to  overthrow  said  govcnt 
ment  in  said  State  of  Missouri,  by  virtue  or  un- 
der color  of  authority  derived  from  and  exer- 
cised under  the  President  of  the  United  States; 
and  said  cause  of  action,  if  any  such  there  be 
or  ever  was,  arose  more  than  two  year*  before  tos 
the  commencement  of  this  action,  and  said  ac- 
tion wo*  commenced  more  than  two  years  after 
the  pass^  of  an  Act  by  the  Congress  of  the 
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TJnlted  States  entitled,  *An  Act  RelatioE  to 
UaheoM  OorpH$,  and  Regulatbig  Judidal  Pro- 
ceedings fn  Certain  Cases/  approved  March  8, 
1863. 

And  defendants  set  up  and  plead  the  limita- 
tions coDtaioed  in  said  statute  in  bar  of  said  ac- 
tions  and  pray  judgment." 

To  these  defenses  theplaintifF  demurred,  and 
the  demurrer  was  sustamediii  the  court  of  orig- 
inal Jurisdiction  and  in  the  St.  Louis  Court  of 
Appenls,  as  to  tlie  flrat  three  pleas  and  overruled 
as  to  the  fourth.  On  appeal  to  the  Supreme 
Court,  however,  the  demurrer  was  sustained  as 
to  all  tlie  pleas,  and  Judgmentbeing  rendered  on 
that  ruling  for  plaintiff  in  the  court  below  and 
affirmed  in  the  Supreme  Court,  it  is  to  this 
judgment  the  present  writ  of  error  is  directed. 

The  first  of  these  defenses  is  intended  to  as- 
sert the  validity  of  the  military  order  by  which 
defendants,  under  compulsion  of  that  order, 
paid  the  rent  which  as  tenants  of  Clark  they 
tlten  owed  to  him,  into  the  military  chest  of 
General  Schofield,  and  that  said  order  bdng  law- 
ful and  valid  is  a  full  protection  to  them  and  a 
bar  to  this  action. 

We  shall  not  undertaketo  decide  In  this  case 
whether  General  Sdtofleld  had  such  autiiority 
as  would  make  that  payment  s  discharge  of  the 
debt  or  not. 

The  third  plea,  conceding  that  the  order  of 
General  Schoneld  may  not  of  itself  be  a  sufficient 
defense  to  the  action,  invokes  the  aid  of  the  4th 
section  of  article  11  of  the  Constitution  of  the 
State  of  Missouri  as  mt^ing  the  facts  set  out  in 
the  first  plea  a  good  defense. 

The  language  of  this  section  is  as  follows: 

"No  person  shall  be  prosecuted  in  any  dvil 
action  or  criminal  proceeding  for  or  on  account 
of  any  act  by  him  done,  performed  or  executed 
after  the  first  day  of  January,  1861,  by  virtue 
of  mllitaiy  authmtr  vested  In  htm  by  the  Gov- 
ernment of  the  United  States  or  that  of  this 
State  to  do  such  act,  or  In  pursuance  of  orders 
received  by  him  from  any  person  vested  with 
such  authority;  and  if  any  action  or  proceeding 
■hall  heretoifore  have  been  or  shall  hereafter  be 
instituted  against  any  person  for  the  doing  of 
any  such  act,  the  defeiraant  may  plead  this  sec- 
tion in  bar  thereof." 

Thia  constitutional  provision  was  adopted  In 
186S,  and  was  clearly  intended  to  protect  the 
military  officers  or  those  acting  iinder  them 
from  liability,  civil  or  criminal,  for  acts  done 
under  their  orders.  Whether  it  covers  the  pres- 
ent case  or  not  is  not  a  question  within  our 
province  to  decide.  The  plea  is  made  in  a  state 
court  and  seta  up  a  defense  under  the  state  law, 
and  however  much  the  party  may  be  aggrieved 
by  that  court's  decision,  he  m  that  plea  sets  up 
an  immunity  under  a  state  law  and  not  under 
the  law  of  the  United  States.  Of  such  matter 
this  court  has  no  jurisdiction,  and  we  consider 
It  no  further. 

The  second  and  fourth  pleas  both  set  up  the 
Act  of  March  8, 186S,  18  Stat,  at  L.,  756,  as  a 
d^ense;  the  second  plea  relying  upon  the  4th 
aectiou  of  the  Act  as  a  full  defense  to  any  suit 
at  all  in  such  case  as  the  present,  and  theiourth 
plea  setting  up  the  speafic  defense  of  the  sta^ 
ute  of  limitation  found  in  the  7th  section  of 
that  Act. 

The  4th  section  is  as  follows:  "That  any  or- 
der of  the  Freddent,  or  under  his  authority, 
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made  at  any  time  during  the  ezittenoe  ot  Uw 
present  rebellion ,  shall  be  a  defense  In  all  oouiti 
to  any  action  or  prosecation,  civil  or  criminal, 

pending  or  to  be  commenced,  for  any  such  seiz- 
ure, on'est  or  imprisonment,  made,  done  or  com- 
mitted, or  acts  omitted  to  be  done  under  and  by 
virtue  of  such  order,  or  under  color  of  any  law 
of  Congress,  and  such  defensemay  be  madebr 
special  "plea  or  under  the  general  issue."  And 
the  7th  section  declares:  "That  no  suit  or  prose- 
cution, civil  or  criminal,  shall  be  malntcdned 
for  any  arrest  or  imprisonment  made,  or  other  C689 
trespasses  or  wrongs  done  or  committed,  or  act 
omitted  to  be  done,  at  any  time  during  the  pres- 
ent rebellion,  by  virtue  or  under  color  of  any 
authority  derived  from  or  exercised  by  or  under 
Uie  President  of  the  United  States,  or  by  w 
under  any  Act  of  Congress,  unless  the  same 
shall  have  been  commenced  within  two  yeam 
next  after  such  arrest,  imprisonment,  trespass 
or  wrong  may  have  been  done  or  committed,or 
act  maybave  been  omitted  to  have  been  done ; 
Provided,  That  in  no  case  shall  the  limitation 
hereinprovided  commence  to  run  until  the  pa*- 
sftge  of  this  Act,80  that  no  party  shalLby  virtue 
ofthis  Act,  be  debarred  of  his  remedy  by  suit 
or  prosecution  until  two  years  from  and  after 
thepassage  of  this  Act." 

Ilie  Act  of  May  11, 1866,  to  amend  thisAct, 
14  Stat,  at  L.,  46,  by  its  1st  section  declares  that 
the  benefit  of  this  defense  shall  extend  to  any 
acts  done  or  omitted  to  be  done  during  said  re- 
bellion by  any  officer  or  per»on,  under  and  by 
virtue  of  any  order,  wriUen  or  verbal,  general  or 
epeeial,  issued  by  the  President  or  Secretary  of 
War,  or  by  any  militaiy  officer  of  the  United 
States  homing  commuid  of  the  department,dis- 
trict  or  place  within  which  such  acts  «  *  * 
were  done  or  omitted  to  be  done,  either  by  the 
penon  or  officer  to  whom  tl^e  order  was  ad- 
dressed OT  for  whom  it  was  Intended." 

The  Act  of  1868  also  makes  elaborate  provi^ 
ion  for  the  removal  of  this  class  of  cases,  includ- 
ing  any  act  done  under  color  of  authority  de- 
rived from  the  President,  from  a  state  court  into 
a  Federal  Court,  which  provision  is  also  made 
more  effectual  by  the  Act  of  1866. 

It  Is  not  at  all  difficult  to  discover  the  pur- 
pose of  all  this  litigation. 

Throughout  a  large  part  of  the  theater  of  the 
Civil  War  the  officers  of  the  army,  as  well  aa 
many  dvil  officers,  were  engaged  in  the  dis- 
cbarge of  very  delicate  duties  among  a  class  of 
people  who,  while  assci'Ung  themselves  to  be 
citizens  of  tiie  United  States,  were  intensely  hos- 
tile to  the  government  and  were  ready  andacx* 
ious  at  all  times,  though  professing  to  be  non- 
combatanls,  to  render  every  aid  in  their  power 
to  those  engaged  in  active  efforta  to  overthrow 
the  government  and  destroy  the  Union. 

For  this  state  of  things  Congress  had  provided  [640 
no  adequate  legislation,  no  law  by  which  the 
powers  of  these  officers  were  so  ^arged  as  to 
enable  them  to  deal  with  this  class  of  persona 
dwdling  in  the  midst  of  those  who  were  loyal 
to  the  government 

Some  statutes  were  passed  after  delay  of  ft^ 
general  character,  but  It  was  seen  that  many 
acta  bad  probably  been  done  by  these  officers  m< 
defense  of  the  lite  of  the  Nation,  for  which  no 
authority  of  law  could  be  found,  though  the 
purpose  was  good  and  the  act  a  necesslw. 

For  most  oi  these  acts  there  was  constftutioa- 
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«1  power  in  Congre«  to  bare  authorized  tiiem 
if  It  had  acted  fn  the  matter  hi  adTsnce.  It  is 
possible  that  in  a  few  cases,  for  acts  performed 
m  haste  and  in  the  presence  of  an  overpowering 
«mer^cy,  there  was  no  constitutional  power 
4uivwDcre  to  make  them  good. 

but  who  was  to  deternune  this  question  ?  and 
for  service  so  rendered  to  the  government  1^  Iti 
■own  officers  and  by  men  acting  under  the  com- 
pulsory power  of  these  officers,  could  Congress 
grant  no  relief  ? 

Tliat  an  Act  passed  after  the  event,  which  in 
effect  ratifies  what  has  been  done  and  declares 
ihat  no  suit  shall  be  sustained  agiUnst  the  party 
acting  under  color  of  authority,  is  valid,  so  far 
as  Congress  cmild  have  conferred  such  author- 
Jj7  bcKire.  admits  of  no  reasonable  doubt. 
Tliese  are  ordhiary  Acts  of  indemnity  passed  by 
all  ffovemments  when  the  occasion  requires  it. 

In  the  legislation  to  which  we  have  referred 
in  the  Act  of  1863  and  the  amendatory  Act  of 
1866,  Congress  seems  to  have  well  considered 
this  subject.  By  the  4th  section  of  the  Act  of 
1868  it  undoubtedly  intended  to  afford  an  abso- 
lute defense,  as  far  as  it  had  power  to  do  so,  in 
Oils  class  of  cases. 

By  sections  5  and  6  It  was  enacted  that  the 
person  sued  for  any  of  this  class  cf  acts,  pet^ 
formed  or  omitted  under  orders  of  officers  of 
the  government,  even  when  there  was  only  color 
of  authority,  could,  instead  of  having  hts  case 
tried  in  a  state  court,  where  both  court  and  juir 
mig^t  be  prejudiced  ao^nst  him,  remove  hu 
case  Into  a  court  of  the  united  States  for  trial 
ruAii  "tbM  this  Act  Is  consUtutional,  so  far  as  it  au- 
thorizes  this  removal,  was  settled  in  the  case  of 
Jfoyorv.  Cooper,  6WalL,247[78U.S..  XVIU., 
8511. 

The  defendant,  however,  for  some  reason  did 
not  attempt  to  remove  this  case  into  tbe  Circuit 
Court  of  the  United  States,  probably  because 
the  Supreme  Court  of  the  State  had  decided  in 
tbe  case  of  State  v.  QatzneiUr,  49  Mo.,  17,  tbat 
the  limitation  clause  of  tbe  Act  of  Congress  was 
valid  and  was  binding  on  the  state  court. 

The  third  measure  of  relief  which  those  stat- 
utes provided  for  safd  case  was  this  Statute  of 
liimltatioDS,  found  in  the  7tb  section  of  the  Act 
-of  1803. 

This  limitation  of  the  right  <A  action,  like  the 
right  of  removal,  did  not  depend  by  the  terms 
of  tbe  statute  on  the  validly  of  the  authority 
set  up  by  tbe  party.  In  one  case  it  is  obvious 
that  that  questioa  must  be  inquired  into  after 
the  removeJ.  In  the  otber,  if  the  action  had  not 
been  brought  within  two  years.  It  was  inuna* 
t«ial;  for  the  plaintiff  could  not  recover,  how- 
-ever  ro/lA  the  authority  under  which  defendant 
acted. 

Hod  Congress  power  to  pass  such  a  law  f 
The  suit  tMing  one  which,  under  the  Act  of 
ConCTt-ss,  could  be  removed  into  the  courts  of 
the  United  States,  Congress  could  certainly  pre- 
scribe for  it  the  law  of  limitations  for  those 
■courts.  If  for  such  actions  in  those  courts,  why 
not  in  all  courts?  Otherwise  there  would  be 
two  rules  of  limitation  of  actions  in  different 
courts  holding  pleas  of  the  some  cause. 

But  there  are  other  considerations  which  lead 
to  the  couclw;ion  thnt  Congress  must  have  the 
right  to  prescribe  the  rule  of  limitations  for  all 
•courts*  in  this  class  of  cases. 

The  Act  complained  of  Is  done  for  the  benefit 
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of  the  gorermnent.  by  one  of  tti  officers  or  bf 
his  imperative  orders,  which  ooold  not  be  n- 
slsted.  If  done  under  a  necessltrora  mistake^ 
the  government  should  not  see  him  suffer.  In 
such  a  case  as  the  present,  where  the  money  col- 
lected went  into  the  mllitaiy  chest,  and  was  ei- 
ther turned  over  to  the  Treasury  or  used  to  pay 
the  mlUtuy  ezpenaea  <d  the  United  States,  the 
government  is  bound  In  equity,  if  not  legally, 
to  repay  tbe  defendant,  if  judgment  goes  a^inst  IMS] 
him,  what  It  received,  with  mterest  and  costs. 
It  has  a  right  to  say  in  such  cases  that  the  suit, 
which  is  to  establish  this  liability,  must  be 
brought  within  reasonable  time  in  whatever 
court  it  is  brought,  and  to  determine  what  Is 
that  reasonable  tune.  Tbe  government  which 
thus  exposes  its  officers  ana  otliera,  acting  un- 
der Ite  compulsory  exercise  of  power,  to  be  sued, 
while  not  denying  redress  for  the  illegal  exer- 
cise of  such  power,  must  have  the  autuority  to 
require  that  suits  brought  for  such  redress  shall 
be  commenced  within  reasonable  time. 

The  question  in  all  such  cases  is  one  tbnt  arises 
under  the  Constitution  and  laws  of  the  United 
States,  because  the  act  questlimed  Is  <me  done 
or  omitted  under  color  of  authority  claimed  to 
be  derived  from  tbe  government  and,  therefore, 
involves  the  consideration  whether  sucb  author- 
ity did  in  fact,  or  could  in  law,  exist.  It  is  one, 
consequently.tbat  falls  within  tbe  consiituUoual 
jurisdictioa  of  the  judicial  power  of  tbe  Uniuxl 
ototee.  Hence  it  follows  that  Congress  might 
vest  tbat  joriadlt^tt  exdosively  in  tlio  courta 
of  the  Umted  States,  and  might  regulate  nil  llie 
incidents  of  suits  brought  in  any  jurisdiction 
authorized  to  entertain  them. 

It  is  upon  this  principle  that  the  case  of  Am- 
won  V.  Murphy,  109  U.  S.,  288  [XXVH.,  020], 
was  decided.  The  question  there  was  whether 
the  Statute  of  LlmftaUons  of  tbe  State  or  of 
Congress  should  govern,  the  suit  having  been 
brought  to  recover  for  dotiea  illegally  assessed. 
And  though  the  actitm wasme  properly  brought 
originally  In  the  state  court,  uid  which  might 
have  been  tried  there,  it  was  held  that  as  the 
money  collected  by  tbe  collector  had  been  paid 
into  tbe  Treasurv,  and  the  United  States  was 
respondble  for  tne  judgment  which  might  be 
reoovaied  against  hlm,andConffres8  having  also 
modified  the  right  of  actioa  whichplatntiit  had 
at  common  law,  the  provisions  of  the  Act  in 
regard  to  time  of  commencing  the  action  gov- 
erned the  case,  and  that  they  were  necessarily 
exclusive. 

The  Supreme  Court  of  Missouri,  in  the  cose 
Ot  State  v.  Oatxwiler  jirupra}.  held  that  the  7th 
section  of  the  Act  of  lB08  is  not  only  valid,  but 
is  Mnding  on  the  state  courts.  Quoting  from 
the  case  of  Gark  v  IHek,  1  Dill.,  16,  it  concurs  roMn^ 
with  the  circuit  court,  that  if  Congress  has  the  i-"**^ 
right  to  determine  in  what  couru  such  questions 
must  be  tried,  it  must  necessarily  have  the  power 
to  regulate  tbe  remedy,  including  tbe  right  to 
prescribe  the  time  within  which  tbe  suit  must 
be  brought.  That  court  f luther  cites  from  tbe 
same  oinnlon  wititt  approval,  as  follows:  "Nor 
is  the  objection  sound  that  In  such  cases  the  ac- 
tion, if  tried  in  the  stote  courts,  will  be  subject 
to  the  laws  of  limitations  prescribed  bv  the 
States,  while  in  the  Federal  Courts  a  different 
rule  would  prevail.  For  tbe  Act  of  Congreai 
by  its  terms  nnplicsto  all  cases  of  the  character 
d«cribcdin  the  statute,  and  we  see  no  reason  to 
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limit  its  spplicadon  to  the  Fedsxal  Courts.  If 
Congress  ilas  a  rizht  to  legislate  on  this  subject. 
It  has  the  right  to  make  that  legislation  the  law 
of  all  courts  into  which  such  a  case  may  come, 
and  we  think  they  have  done  this  in  the  statute 
under  consideration." 

That  a  similnr  statute  in  regard  to  suits  by  or 
against  an  assignee  in  bankruptcy  govexna  the 
Btate  courts,  see,  Jmkintv.  &mk,  106  U.  8.. 
«71  (XXVII..  804],  and  Jenkiiu  t.  LowenAat 
(anfe,  120],  at  this  Term. 

It  is  no  answer  to  liiis  to  say  that  it  interferes 
with  the  validity  oS  contracts,  for  no  provision 
of  the  Ck>Dsiitutlon  prohibits  Congress  from  do- 
ing this,  as  it  doca  the  States;  and  where  the 
Question  of  the  pou&r  of  Congress  arises,  as  in 
toe  legal  tender  cases  and  in  bankruptcy  cases. 
It  does  not  depend  upon  the  incidental  effect  of 
its  excrdseon  contracts,  but  on  the  existence  of 
the  power  itself. 

In  regard  to  the  States,  which  are  expressly 
forbidden  to  impair  by  legisIatioQ  the  obligation 
of  contracts,  it  has  been  repeatedly  held  that  a 
statute  of  limitation  which  reduces  materially 
the  time  within  which  suit  may  be  commencea, 
though  passed  after  the  contract  was  made,  is 
not  void  if  a  reasonable  Ume  is  left  for  the  en- 
forcement of  the  contract  by  suit  before  the 
statute  bars  that  right. 

Such  is  the  cose  before  us,  for  the  Statute 
leaves  two  years  after  its  passage  and  two  years 
after  cause  of  action  accrued,  within  which  suit 
could  be  brought. 

It  ^  said  that  the  ploa  docs  not  bring  the  case 
within  the  provi^ons  of  the  Act  of  Congress, 
because  this  is  an  action  to  recover  of  the  de- 
fendant the  rents  which  are  due  from  him  to 
the  plaintiff  on  a  contract  In  writing,  and  that 
the  trespass  committed  on  the  defendant  by  or- 
der of  General  Scbofield  is  no  answer  to  phdnt- 
iff 's  right  under  the  contract. 

But  we  are  of  opinion  that  both  the  language 
and  Uiespirit  of  theStatuto  embrace  thepresent 
case. 

Tlie  plea  makes  it  plain  that  it  was  the  pur- 
pose of  the  Schofleld  order  to  seize  the  debt  due 
from  defendant  to  plaintiff,  to  confiscate  it  for 
military  purposes.  The  sum  enforced  from 
Mitchell  was  the  precise  sum  due  to  Clark  for 
tliose  rents.  It  was  to  answer  Clark's  obliga- 
tion or  default  the  order  was  made  and  enforced 
against  Mitchell.  He  could  not  help  himself, 

Ii  could  as  well  be  said  that  the  garnishee  in 
attachment  is  not  protected  when  paying  under 
the  order  of  the  court,because  there  was  error  in 
the  proceeding  against  his  creditor. 

In  all  tlie  confiscation  of  debts  In  the  cases 
arising  out  of  the  late  rebellion,  the  same  thing 
was  done  by  the  courts  that  was  done  here  by 
the  military  power,  namely:  a  debt  due  a 
debtor,  who  was  present,  was  sdzed  and  paid 
over  to  the  United  States.  Can  it  be  held  that 
this  was  no  proceeding  against  ihe  creditor?  It 
cannot  be  denied  tliat  such  a  procedure,  if  well 
conducted,  is  a  good  defense.  It  was  Uie  pur- 
pose of  this  Statute  to  make  it  a  defense  here, 
thougli  done  without  authority,  if  the  creditor's 
rf^t  was  not  asserted  by  suit  within  two  years. 

The  language  of  the  Statute  is,  that  no  suit 
shall  be  maintained  unless  bronght  within  two 
years,  for  any  wrongs  done  or  committed  or  act 
omitted  to  be  done,  by  virtue  or  tmder  color  of 
authority,  derived  from  or  exercised  by  or  un- 
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der  the  President  The  act  done  here  was  the 
payment,  under  summurv  confiscation,  of  the 
debt  due  Clark,  to  the  military  officer. 

The  act  omitted  was  the  omission  by  Mitchell, 
during  all  these  years,  under  that  order,  tops; 
to  Clark.  The  two  years'  Statute  was  intended 
to  cover  the  act  done  by  Mitchell  in  paying  ac- 
cording to  the  order  of  Schofield,  and  the  omis- 
sion, in  refusing  to  pay  to  Clark. 

The  case  of  Mdrriton  v.  Mger,  93  V.  S.,  Ill  (645 
[XXIII.,  606],  was  a  case  where  the  rent  due 
imder  a  lease  from  an  absconding  malcontent, 
was  seized  by  a  military  order.  Thiscourtheld 
that  the  lessor  could  not  afterwards  insist  on 
the  contract.  Sit  proi)erty  was  seized,  snys  the 
court,  and  the  tenant  was  no  longer  responsible 
to  him.who  could  no  longer  secure  him  posses- 
sion, and  as  the  leasee  was  obliged  to  render 
obedience  to  paramount  authority,  it  was  entire- 
ly competent  for  him  to  enter  mto  a  new  con- 
tract to  protect  his  interest. 

It  is  said,  however,  that  the  Supreme  Court 
of  Missouri  held  the  plea  to  be  bad  because  It 
did  not  set  out  a  copy  of  the  order  of  Qeneral 
Schofield  on  which  the  defense  Is  founded, 
either  in  has  veria,  or  in  substance,  and  that  this 
not  being  a  question  of  federal  \aw,  Is  sufflctait 
to  sustain  the  Judgment  of  that  court 

But  there  are  several  sufficient  answers  to 
this: 

1.  The  opinion  of  the  Supreme  Court,  while 
mentioning  this  objection  en  peutant,  does  not 
decide  that  it  is  of  Itself  sufficiert  to  invalidate 
the  plea. 

S.  It  does  proceed  In  a  lengthy  dlscusdon  of 

the  plea  on  its  merits,  and  rests  its  judgment  on 
the  ground  that  Congress  had  no  powerto  pass 
the  Statute  of  Limitations  in  question. 

8.  The  question  whether  a  plea  sets  up  a  suffi- 
cient defense,  when  the  defense  relied  on  arises 
under  an  Act  of  Congress,  does  present,  and 
that  necessarily,  a  question  of  federal  law;  for 
the  question  is  and  must  be:  does  the  plea  state 
facts  which  under  the  Act  of  Congress  consti- 
tute a  good  defense? 

4.  In  this  particular  matter  Congress  made 
even  the  manner  of  pleading  the  defense  a  ques- 
tion of  federal  law  by  the  provisions  of  the  stat- 
utes on  this  subject 

By  section  i  of  the  Act  of  1868,  12  Stat  at 
Ia,  756,  it  is  enacted  that  the  defense  which  it 
affords  may  be  made  by  special  plea  or  under 
tiie  general  Issue;  and  by  section  1  of  the  Act  of 
1866,  14  Stat  at  L.,  46,  that  the  order  which 
shall  be  a  sufficient  defense  may  be  written  or 
verbal,  general  or  special. 

These  provisions  furnish  the  rulA  by  which 
the  manner  of  setting  up  the  defense  is  to  be 
governed,  and  they  leave  no  doubt  in  our  mind 
uiat  the  liberality  which  they  intended  to  pre- 
scribe in  the  matter  reiiuircs  that  the  present 

Elea  of  the  Statute  of  Limitations,  lieing  good 
1  substance,  is  sufficient  in  form  of  statement 
If  tiie  order  was  verbal,  if  it  was  general.  If 
it  could  be  given  In  evidence  under  the  general 
issue,  it  is  sufficiently  set  out  in  this  plea  as  an 
order  of  Qeneral  Schofield,  in  command  of  that 
military  department,  under  which  defendant 
was  compelled  to  pay  to  that  officer's  sulKndi- 
nate  the  rent  he  owed  to  plaintiff. 

In  the  case  of  v.  BeekwHh,  18  Wall.,S10 
[86  U.  S.,  XXI.,  849]  the  defeadanto  did  not 
rely  upon  the  Statute  of  Limitations  of  186S, 
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bat  pleaded  as  a  qwdal  defense  that  one  of  them 
ma  a  tvorost-marshal.  and  the  other  acted  un- 
der hU  OTdets;  and  that  they  both  acted  under 
the  authority  and  by  the  order  of  Abraham 
Lincoln,  President  of  the  United  States.  But 
whether  there  was  In  that  case  a  special  order 
of  the  President  to  the  provoat-marabal,  or 
whether  he  assumed  to  arrest  and  imprison  the 
plaintiff  under  some  proclamation  or  general 
order,  did  not  appear  by  Oie  plea,  and  as  it  was 
a  case  of  arrest  and  imprisonment  this  court 
held  that  the  authority  of  the  defendants  to 
make  it  should  be  specifically  set  forth. 

That  is  not  the  present  case,  for  the  defend- 
ant here  did  as  he  was  compelled  to  by  others, 
and  probably  never  saw  the  order  under  which 
he  was  forced  to  pay  the  money,  and  has  not 
now  within  his  control  the  ordCT  under  which 
the  oi&cer  acted.  He  has,  besides,  given  with 
sufficient  clearness  the  substance  of  General 
Schofleld's  order  to  enable  plaintiff  to  deny  its 
existence,  if  he  can,  or  to  make  any  other  reply 
appropriate  to  the  merits  of  the  case,  and  If  the 
order  was  verbal  no  better  statement  of  it  can 
be  exacted. 

We  concur  in  the  opinion  of  the  lower  courts 
In  Missouri  that  the  plea  of  the  Statute  of 
Limitations  is  a  good  plea  andissuflBcientlys^ 
out;  and/<7r  (A«  emvr  in  mtsiaining  the  dmur* 
tw  to  thit  fiiea,  th«  judffmeni  of  fhs  Buprme 
Court  Miuouri  it  reveraed,  and  the  cem  re- 
manded to  thai  court  for  further proeeediiii0t  not 
imeontUtent  teith  thi$  optnion. 

nrueoopy.  Teat: 

James  H.  UcEenney,  CSerk,  Bup.  Gknnt,  U.  8. 

[647]  ^^"f^  Field*  dissenting: 

I  cannot  agree  with  my  associates  in  the  judg- 
ment in  this  case. 

I  know  of  no  law  that  was  ever  enacted  in  the 
United  States,  which  would  justify  a  military 
cfflccr  in  enforcing  the  pa3rment  to  mm  of  a  debt 
due  from  one  loyS  cinzen  to  another  loyal  citl* 
tea,  neither  being  in  the  military  service  or  re- 
siding in  a  State  declared  to  be  in  insurrection 
or  in  which  the  courts  of  law  were  not  open 
and  in  the  peaceful  exercise  of  their  jurisdic- 
tion. Such  a  law,  in  my  opinion  (I  say  it  with 
respect),  would  dishonor  the  statute-book  of  the 
United  States;  and  that  wliich  has  never  been 
enacted  by  legislative  power  can  never  be  right- 
)j  adjudged  to  exist  1^  a  judicial  tribunal. 

The  averment  of  the  answer,  that  the  pay- 
ment was  enforced  as  a  means  of  carrying  on 
military  operations  by  the  United  States,  we 
know  to  be  untrue.  At  that  time,  the  govern- 
ment appropriated  the  requisite  funds  to  pros- 
ecute the  war,  and  our  legislation  and  history 
show  that  no  plundering  of  loyal  citizens  in 
loyal  States  nor  any  forced  contribution  from 
them  was  ever  ordered  or  sanctioned  by  public 
■nthority. 

The  enforced  payment  in  question  could, 
therefore,  be  no  defense  to  the  claim  of  the 
plaintiff.  And  it  is  difficult  to  understand  how 
the  Act  of  Congress  of  March  8,  1863,  or  the 
■mendatoiy  Act  of  May  11,  1866,  fixing  a  lim- 
itation to  actions  against  miUtaiy  ofQceis  for 
certain  acts  done  by  them  during  the  war,  or 
against  parties  acting  under  their  direction,  can 
be  invoked  in  this  case.  12  Stat,  at  L.,  755;  14 
m.,  46.  The  4tfa  section  of  the  Act  of  March 
8,  1668,  makes  the  order  or  authority  of  the 
£84 


President  a  defense  only  to  actions  "  For  any 
aearch,  sdzore,  arrest  or  impriaomneut  made, 
done  or  committed,  or  acts  omitted  to  be  dcme, 
under  and  by  virtue  of  such  order  or  under 
color  of  any  law  of  Congress."  It  has  nSer- 
ence  to  acts  affecting  the  person  or  such  prop- 
erty as  is  subject  to  pbvsical  seizure.  It  does 
not  apply  to  actions  for  breaches  of  contract  be- 
tween citizens  in  loyal  States  nor  to  any  ques- 
tions arising  out  of  such  contracts.  Debts  be- 
ing intangible  things,  were  incapable  of  sdz- 
ore in  any  proper  sense  of  that  term;  and  the 
debtors  were  not  discliarged  from  liability  be- 
cause of  an  unlawful  exaction  from  them  of  [648 
equivalent  sums.  What  was  thus  exacted  could 
under  no  circumstancea  be  rc«ffded  as  anything 
more  than  a  forced  loan.  By  no  possible  aT 
chemy  could  it  be  converted  into  the  payment 
of  their  debt  to  another.  Its  effect  upon  others 
was  not  a  matter  which  concerned  the  military 
ofllcer.  His  object,  according  to  the  defend- 
ant's theoiT,  was  to  raise  funds  for  military  op- 
erations; u  so,  the  relations  of  debtor  to  cred- 
itor were  not  affected  by  his  exactions  from  one 
of  them.  Wtiliame  v.  Bntlf^,  96  U.  S.,  181 
[XXIV.,  718].  The  debt  of  the  defendants  to 
the  pl^ntiff  was  not  ^mtiif  discharged;  It  Ii 
still  owing.  It  can  only  be  discharged  when 
paid  to  hmi  or  to  others  by  his  dii-ection.  In- 
dependentiy  of  this  cousiaeratton,  the  statute 
cannot  be  construed  to  give  protection  to  auy. 
one  iu  the  commission  of  unlawful  acts.  Nei- 
ther the  President  nor  Congress  can  confer  im- 
munily  for  acts  committed  in  violation  of  the 
rights  of  citizens.  An  army  in  the  enemv*B 
country  may  do  all  thin^  allowed  by  the  rules 
of  civilized  warfare,  and  its  officers  and  soldieis 
will  be  responsible  only  to  their  own  govern- 
ment. But  in  loyal  States  or  in  such  parts  as 
are  not  in  insurrection  or  declared  to  be  so  and 
in  which  the  courts  are  open,  the  rights  of  cit- 
izens are  just  as  much  under  constitutional  se- 
curity and  protection  In  time  of  war  as  in  time 
of  peace.  Because  civil  war  was  raging  in  one 
part  of  the  country,  the  constitutional  guaran- 
ties of  the  rights  of  person  and  property  were 
not  suspended  where  no  such  war  exlstea.  We 
sometimes  hear  the  opposite  doctrine  advanced; 
but  it  has  no  warrant  in  the  principles  of  the 
common  law  nor  in  the  languii«e  of  the  CousU- 
tution.  As  I  observed  on  a  former  occasion, 
our  system  of  civil  polity  Is  not  such  a  rickety 
and  ill-Jointed  structure  that  when  one  part  u 
disturbed  tite  whole  is  ttirown  into  confusion 
and  jc»tled  to  Its  foundation.  The  existence 
of  insurrection  and  war  in  other  States  than 
Mif^uri,  or  in  parts  of  that  State  distant  from 
St,  Louis,  did  not  suspend  the  Constitution  nor 
any  of  its  guaranties  m  that  <Atj,  No  Procla- 
mation of  the  President  had  ever  declared  Mis- 
souri to  be  in  a  state  of  insurrection,  and  it  Is  a 
matter  within  our  Judicial  knowledge  that  St. 
Louis,  so  far  from  being  the  theater  of  actual 
warfare,  was  a  city  where  supplies  wei'e  col- 
lected for  military  operations  in  other  quarters.  [641 
and  where  the  courts  were  in  the  undlsturbea 
exercise  of  their  jurisdiction.  It  is  true  that, 
where  rebellion  exists  and  the  imblic  safety  re- 
quires it,  the  privilege  of  the  writ  of  habeat  ear- 
put  may  be  suspended  and  to  that  extent  one 
of  the  safeguards  of  the  right  of  personal  lib- 
erty may  tw  withdrawn,  but  this  suspension  in 
no  respect  affects  the  claims  of  private  citizeni 
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•gainst  each  other  arising  oat  of  contracU  be> 
tw«en  them  or  the  meuu  of  their  enforcement 
The  Constitution  does  not  forbid,  during  sactx 
•Bspenflion  or  br  reason  of  it,  the  inatitatttm  of 
mits  for  moll  culms,  or  uthoirlxe  CongresB  to 
forbid  It 

Ciongress  ma.j  provide  for  Indemnifying  those 
who.  In  great  emergencies,  acting  under  [nress* 
iar  neooiBfties  for  the  public,  utTsde  laivate 
il^ts  In  support  of  the  authori^  of  the  gov* 
«mment;  but,  between  Acts  ot  indemnitj  In 
such  cases  and  the  attempt  to  deprive  the  dtt- 
ten  ot  his  right  to  compensation  for  Trrongs 
committed  a^Unst  him  or  his  proper^  or  to 
enforce  contract  obligations,  there  is  a  wide  dif- 
ference, which  cannot  be  disregarded  without 
a  plain  violation  of  the  Constitution. 

As  the  4th  section  of  the  Act  of  1868,  refers 
mdj  to  seisnres,  arrests  and  imprisonments 
committed  or  acts  omitted,  by  order  or  author- 
ity of  the  President  or  under  color  of  an  Act  of 
dco^Sress,  tt  has  no  bearing  upon  actions  for 
breaches  of  contract  between  dtizeDe.  Tbe  7th 
■oction.  fixing  a  limitation  to  actions  tor  such 
arrests,  Impruonmentand  other  trespaseee,  does 
not,  therefore,  aroly  to  tbe  case  before  ua.  And 
the  amendatoTT  Act  ot  1866  only  extends  the 
benefit  of  the  umltatira  to  actions  for  dmllar 
acts  or  omissions,  when  committed  by  a  person 
acting  under  the  order  of  the  Presldeat  or  the 
Becr^ary  of  War,  or  of  a  military  commander. 
It  does  not,  any  more  than  tbe  Act  of  1868, 
govern  actiCHia  for  breaches  of  contract  between 
vtvate  parties.  Could  it  be  construed  to  em> 
mco  a  case  like  tbe  Ennsent,  it  would  dea^ 
be  tiQooustitutional.  The  right  of  a  lessor  to 
Bue  bts  lessees  for  breach  of  contract,  is  in  no 
way  dependent  upon  any  Act  or  autiiority  of 
Congress.  It  Is  a  matter  purely  of  state  con- 
cern, and  Congress  can  no  more  declare  within 
what  time  be  shall  sue  for  his  rent,  than  it  can 
prescribe  the  court  In  which  the  actlim  shall  be 
[660]  tvonght  or  the  form  of  the  proceedings  by 
whicQ  it  shall  be  conducted.  Its  power  to  fix  a 
limitation  to  actions  can  apply  only  to  such  as 
are  in  the  first  Instance  brought  m  the  courts 
of  the  United  States,  and  to  those  wherein  the 
ri^t  or  Interest  claimed  depends  upon  a  law  of 
Congress.  If  such  a  law  gives  the  rlg^t  or  In- 
terest claimed,  It  may  prescribe  tiie  time  In 
which  it  shall  be  assisted,  but  not  otherwise. 
It  would  hardly  be  pretended  that  Congress  can 
enlsige  the  time  prescribed  by  the  State  for 
bringm^  In  her  courts  actions  upon  contracts; 
and  If  It  cannot  enlarge,  how  can  it  limit  the 
timet  Indeed,  It  cannot  be  held  that  Conness 
■H^  Interpose  a  limitation  to  tiie  right  at 
forcing  in  the  ooorts  <rf  a  State,  debts  easting 
between  ber  citizens,  unless  ft  be  also  held  that, 
as  to  all  actions  in  state  Mbunals,  It  can  say 
when  they  may  and  when  they  may  not  be 
brought.  It  will  be  long,  I  trust,  before  tbe 
States  will  become  thus  Helpless  to  mforce  In 
their  own  tribunsls  contracts  between  thdr  own 

Tint  argoment  of  the  court,  in  its  OE^nion,  Is 
■nbstaatiSly  this:  an  action  In  which  a  defense 
under  an  Act  of  ConTreas  is  set  up  may  be  re- 
moved from  a  State  <%urt  to  a  Federal  Court; 
therefore  Congress  may  prescribe  the  law  of 
limitation  for  tt  In  the  mter  court;  and  if  in  that 
court,  ft  may  in  all  oourtiL  as  otherwise  there 
would  be  two  rules  of  If  muations  of  actlnif  in 
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„  ileas  of  the  same  cause. 
It  is  easy  to  see  that  this  mode  of  reasoning 
would  necessarily  lead  to  the  conclusion  that 
Congressmay  prescribe  the  limitation  to  all  ac- 
tions in  State  Courts  between  citizens,  because 
actions  commenced  there  may  be  removed  to  a 
Federal  Court  when  they  are  between  citizens 
of  different  States;  and,  on  tbe  assumption  ot 
the  argument,  Congress  may  prescribe  the  law 
of  limitation  for  such  cases  In  the  Federal 
Court;  and  if  in  that  oourt,  it  may,  says  the 
opinion,  In  all  courts,  as  otherwise  there  would 
be  two  rules  of  limitation  of  actions  upon  the 
same  causes  in  different  courts,  one  If  the  action 
remain  In  the  State  Court  and  another  If  It  be 
removed  to  the  Federal  Court  The  leagtii  to 
which  the  argument  leads  proves  the  error  of 
the  assnmption  on  which  It  is  founded.  Tbe 
true  doctrine  is  the  reverse  of  this;  the  limita- 
tion of  actions  in  the  Stale  Courts  for  the  en-  [6613 
forcement  of  ^hts  which  are  not  dependent 
luran  Acts  of  Conness  or  upon  the  Constitu- 
tioi  is  amatterpmely  of  state  regulation, whidi 
the  Fedoal  Courts  must  follow  when  such  ac- 
tions are  transferred  to  them.  Tbe  object  of 
the  Constitution  In  extending  the  judidal  pow* 
er  of  the  United  States  to  controverslee  be- 
tween citizens  of  different  States,  was  to  avoid, 
what  was  at  the  time  of  Its  sdoption  ^prehend- 
ed,  the  existence  of  state  attachments  and  state 
prejudices  which  might  Injuriously  affect  the 
administration  of  Juirtice  m  tbe  state  oourta 
against  non-residents.  To  carry  out  this  pur- 
pose the  Jndiciaiy  Act  provides  for  tbe  removal 
to  a  Federal  Court  of  actions  commenced  in  a 
state  court  involving  such  controversies.  It 
has  no  other  object;  and  the  removal  in  no  re- 
spect affects  the  rights  of  the  parties,  either  the 
claims  on  the  one  liand  or  the  defenses  on  the 
other.  Only  tbe  tribunal  and.  In  some  respects, 
the  modes  of  procedure  are  changed.  Tbe  lim- 
itations prescribed  by  the  state  law  govon  in 
both  tribunals. 
Trueoopr.  Test: 

JaoMS  H.  HoKenn^,  Clerk,  Sup.  Court,  V.  B. 


DALLAS  COUNTY  In  the  State  of  Knsou^ 

9. 

JOHN  W.  McKENZIB. 

<8ee  B.  GL,  Beporter's  ed.,  IS9-fl88L) 

JRttowri  wunQr  bond»,  wftm  valid  ^ntti  Ai 
nam  c^ttaitUory  Umii — temu  «f  oomH  pn- 
mtoudr^utar, 

L  Bonds lHuedbrocnintleslnBltasoaTl,dnrlnfftlie 
years  ino  and  UTI.ln  payment  of  eobstvlpUoiis  to 
thestookitf  railroad  eompanles  without  a  vote  of 
tbe  people,  are  valid  tf  the  eobsorlpthm  was  made 
under  autluMlu  granted  before  tlie  adoption  of  tbe 
Oonrtttutlon  of  waB^wtakn  did  not  rsiiolresuMia 
TotetobeUtkeo. 

&  Hunlotpal  bonds  ate  not  Invalid  In  the  hands  of 
a  bona  4de  bolder,  bjr  reasoo  of  tbelrfaavfiurbMa 
voted andlasued in azoeaa o( the  statutory  ttaitt, If 
the  recitals  Import  a  valM  iHoe. 

a.  Where  all  tin  Justioes  of  tbe  eouotrootut  were 

f>resentandactlnffatadjouniedandapeolal  terms, 
t  Is  to  be  presumed.  In  tlieabeeDoe  or  anrthbu  to 
the  wmtegy,  that  the  terms  were  lecularir  eaUed 

[Na  186.] 

Submitted  Jan,  8,  JS84.  Ihetded  Mar,  S.  1884. 
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rr  ERROB  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Wmtem  District  of  Uls- 
■cmri. 

This  actiOQ  was  brought  In  the  court  below, 
by  the  defendant  in  error^to  recover  the  amount 
ta  certain  coupons  whidi  had  been  detadied 
from  certain  ralutwd  bonds  Issued  by  the  de- 
fendant. 

The  defendant  claimed  that  the  bonds  in 
question,  being  an  issue  of  |86,000  in  addition 
to  a  former  Issue  of  1150,000,  were  invalid  as 
an  over-issue  under  the  Act  of  March  10, 1871, 
as  at  the  time  of  their  Issue  the  assessment  of 
Dallas  Coun^  was  but  $1,401,S45;  that  their 
issue  by  the  county  court  was  irregular;  and 
that  their  issue  was  not  authorized  by  a  vote  of 
the  taxpayers,  citizens  or  people  of  Dallas 
County; 

The  court  sustained  a  demurrer  to  the  nn- 
■wer  and  gave  Judgment  for  the  plaintiff.  This 
jodjnnent  was  subsequently  reversed,  ou  er- 
XOT.  Dy  this  court  and  the  cause  remanded. 
Mu  Oo.,  v.  McEmtie.  94  U.  S..  660.  XXIV.» 
18S. 

The  plaintiff  then  withdrew  his  demurrer 
ud  filed  a  replication  to  the  answer. 

The  cause  having  Xseexi  submitted  without  a 
jniy,  the  court  fouod  for  the  plaintiff  and  ren> 
aered  judgment  In  his  favtar  for  $6,938.67. 
Whereupon,  the  defendant  sued  out  this  writ 
of  error. 

Mr.  John  P.  EUia,  for  plaintiff  in  error. 

Mettrs.  Thomas  C.  Fletcher,  J.  B.  Hen- 
derson  and  Geo.  D.  ReynoldB,  for  defend- 
ant in  error. 

Mr.  Chitf  JtMtAw  Wait*  deUvered  the  opin- 
ion of  the  court: 

It  is  no  longer  an  open  question  in  this  court 
that  bonds  issued  by  counties  in  Miiwouri  dur- 
ing the  years  1870  and  1871,  in  payment  of  sub- 
scriptions to  the  stock  of  railroad  companies 
without  a  vote  of  the  pe<»)le,  are  valid  if  the 
subscription  was  made  uaderauthority  granted 
before  the  adoption  of  the  Constitution  of  1865, 
which  did  not  require  such  a  vote  to  l)e  taken. 
In  RaOa  Co.  v.  D<mgiau,  106  U.  B.,  728 
[XXVI.,  957],  the  cases  in  the  Supreme  Court 
of  the  State  and  in  this  court  bearin?  on  that 
question  are  referred  to  and  our  conclusion  dis- 
tinctly stated.  We  there  declined  to  follow  the 
ease  of  iitate  v.  DaOtu  Co..  72  Mo.,  828.  decided 
in  187iB,  which  substantially  overruled  a  long 
line  of  cases  in  the  Supreme  Coiurt  of  the  State 
on  which  our  earlier  decisions  were  predicated. 

In  Marey  v.  Otw^o,  98  U.  8.,  637  fXXIII., 
748]  and  Sumboldt  v.  Xoti^.M.,  642  [XXm., 
71^1,  followed  in  WiUon  v.  Salamanea,  99  U. 
8.,  fi04  [XXV.,  331],  It  was  expresslv  decided 
that  municipal  bonds  were  not  invalid  in  the 
Imids  of  a  bona  Jid«  holder,  by  reason  of  their 
luving  been  voted  and  issued  in  excess  of  the 
Btatutoiy  limit,  if  the  recitals  imported  a  valid 
Isme.  It  is  an  admitted  fact  in  this  case  that 
XcEeozie,  the  defendant  in  error,  is  a  bona  Jide 
bolder  for  value  of  the  coupons  sued  oo.  and 
the  recitals,  whi<^  are  almost  in  the  exact  lan- 
guage of  those  in  Witmm  v.  Salamanca,  tupra, 
hnply  authority  for  the  issue  of  the  bonds  from 
which  they  were  cut.  Consequently,  in  this 
case,  the  excessive  issue  is  no  defense. 
[6S83  The  records  of  the  county  court  which  were 
put  In  evidence  show  affirmatively  that  all  the 


Justices  were  present  and  acting  at  the  ad- 
journed and  q)ecial  terms,  when  the  orders 
were  made  directing,  the  subscription  to  the 
stock  and  providing  as  to  the  terms  of  the  con- 
tract. The  last  order  was  made  at  a  regular 
term.  Under  these  circumstances,  it  is  certain- 
ly to  be  presumed,  in  the  absence  of  anything 
to  the  contrary,  that  the  terms  were  regularly 
called  and  held.  It  was,  tiierefore,  not  error  to 
admit  the  records  in  evidence  without  proof  of 
the  order  for  the  adjourned  term,  or  the  call  for 
the  special  term.  The  fact  that  Uie  order  of 
the  7Ui  of  August,  1871,  Is  referred  to  In  the  re- 
citals of  the  bond  as  having  been  made  on  the 
1:2th,  is  unimportant  Smith  v.  OU»k  Co.,  64 
Mo.,  58. 
Tlie  judgment  it  aJJWmed. 
GVueoopr-  Test: 

James  H.  UoKeoner*  Gtorki  Bajh  Oonrt,  V.  B. 


UNITED  STATES,  lyt.  in  Err,, 

WILLIAM  BRrNDLB. 

(See  8.  a,  Reporter's  ed.,  688-606.) 

Reeeiver  t^f  puHie  moru^.  fau  <if—eommiation» 
on  mde»  ^  Indian  lands— At^r  cf  mond  au- 
ditor. 

L  A  receiver  of  pubUo  monevs  for  a  district  of 
lands  subject  to  sale.  Is  not  entitled  to  the  military 
twuDty  lajid  fees,  received  by  him  during  bla  term, 
of  offloe,  over  and  above  the  amount  required, with 
his  commlseloiu  on  cash  sales  of  public  lands  to 
make  up  his  aoDual  salary  of  (2,600  per  year. 

i.  Hels entitled  to  commiBsIonsoQ  salosnf  Indian 
trust  lands,  to  addition  tu  his  compensation  as  sucb 
receiver  of  public  moDeys,  when  appointed  as  spe* 
clal  receiver  to  assist  In  seliln?  such  trust  lands. 

S,  The  Second  Auditor  of  thcTr.iaBury  is  oharoed 
by  law  with  tfae  duty  of  roceivlng  and  examiiurtff 
all  accounts  relating  to  Indian  affairs  and  tianamlt- 
tlng  them  to  the  seoondoomptroUer  for  bls  decision 
thereon. 

[No.  218.] 

Argued  Jan.  18, 1884.     Decided  Mar.  8, 1884. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania. 

This  action  was  brought  in  the  district  court, 
^  the  plaintiff  in  error,  on  the  official  bond  of 
William  Biindlc,  as  receiver  of  public  moneys 
for  the  Lecompton  Land  District,  Kansas  Ter 
ritory,  to  recover  a  balance  alleged  to  be  due  Id 
settlement  of  his  accounts  under  various  ap> 
pointmenta  extending  from  October  S4,1856.  to 
May  6,1861. 

Under  a  plea  of  set-off,  the  defendant  sought 
to  establish  that  he  was  not  a  debtor  of  tbe 
plaintiff,  but  I^Mt  the  latter  mn  lugely  Indebted 
to  him. 

On  Junel0,1878,before  the  trial  of  the  cause. 
Congress  passed  an  Act  giving  the  court  juris- 
diction to  determine  all  matters  in  controversy 
between  the  parties  to  the  suit. 

Under  this  special  Act,  the  case  was  tried. 
There  was  a  special  verdict  for  the  defendant, 
on  which  the  court  entered  Judgment,  pro  for- 
ma,  in  his  fovor  tot  $60,970.16,  with  interest 
from  the  date  of  the  verdict.  The  court  below 
having  affirmed  this  Judgment,  on  error,  the 
plaintiff  sued  out  tliis  writ  of  error. 

Mr.  William  A.  TSmiotj,  AM.  Atty-Oen.^ 
tor  plaintiff  in  error. 

^     110  ,U.  f 
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Mmn.  M.  F.  Morris.  J!.  T.  JAniab  and 
John  S.  Sloan,  for  defendant  In  emn*. 

Mr.  GhUf  Juetiee  Waite  delivered  the  opin- 
ion of  the  court: 

Two  general  questions  are  presented  b;  the 
qiedal  verdtct  in  this  cose: 

1.  Whether  Biindle,  the  defendant  In  error, 
as  receiver  of  public  moneys  for  the  district  of 
lands  subject  to  sale  at  Lecompton,  Kansas,  Is 
entitled  to  the  militaTT  boun^  land  fees  re- 
ceived by  him  during  his  term  of  ofBce.over  and 
above  the  amount  required,  with  bis  commis- 
sions on  cash  sales  of  public  lands,  to  make  up 
his  annual  salary  of  ^2,500  per  year;  and, 

3.  Whether  he  is  entitled  to  comniissions  on 
■ales  (rf  Indian  trust  lands  in  addition  to  his 
compensation  as  such  receiver  of  public  moneys. 

The  ftrst  of  these  questions  is  answered  In  tho 
negaUve  on  the  authority  of  U.  8.  v.  Babbitt,  1 
Black,  65  [66  U.  S.,XVII..941,  decided  in  1861, 
and  re^mrmed  in  1877.  96  U.  S.,885  [XXIV., 
481].  The  rule  settled  In  that  case  ought  not 
to  be  disturbed  at  this  late  day. 

The  facts  on  which  the  claim  for  commissions 
on  sales  of  Indiwi  trust  lands  depend  are  these: 

On  the  17th  of  July  ,1854,  a  Treaty  was  con- 
I60O]  eluded  with  the  Delaware  Tribe  of  lQdian8,10 
Stat  at  L.,  1048,  the  material  parts  of  which 
are  as  follows: 

"Art.  1.  The  DeUware  Tribe  of  Indians 
herel^  cede^  relinquish  and  quitclaim  to  the 
United  States  all  their  right,  title  and  interest 
fa  and  to  their  countir,"  describing  it;  and  also 
their  ri^t,  title  and  Interest  In  what  was  then 
known  ms  the  outlet. 

Art.  3.  The  United  States  hereby  apee  to  have 
the  ceded  countiy,  excepting  the  said  *  outlet,' 
surveyed,  as  soon  as  it  can  be  conveniently  done, 
in  the  same  manner  that  the  public  lands  are 
aurveyed;  such  surv^  to  be  commenced  and 
prosecuted  as  the  Preudcntof  the  United  Slates 
may  deem  best.  And  the  said  President  will, 
so  soon  as  tiie  whole  or  any  portion  of  said  lands 
are  surveyed,  proceed  to  offer  such  surveyed 
lands  for  sale,  at  public  auction,  in  such  quan- 
tities as  he  may  deem  proper,  being  governed 
in  all  respects,  in  conducting  such  sales,  by  the 
laws  of  tlie  United  States  respecting  the  sales 
of  public  lands;  and  such  of  the  lands  as  may 
not  be  sold  at  the  public  sales,  shall  thereafter 
be  subject  (o  private  entry,  in  the  same  manner 
that  private  entries  are  made  of  United  States 
lands;  and  any  or  all  of  such  lands  as  remain 
unsold  after  being  three  years  subject  to  prr- 
vate  entry,  at  the  minimum  government  price, 
may,  Act  of  Congress,  be  graduated  and  re- 
duced In  price,  tmUIall  said  umds  are  sold;  re- 
^rd  being  had,  in  said  graduation  and  reduc- 
Son,  to  the  interests  of  the  Delawares,  and  also 
to  the  spcfdy  settlement  of  the  count^. 

Art.  3.  The  United  States  agree  to  pay  to  the 
Delaware  Tribe  of  Indians  the  sum  of  $10,000; 
and,  in  consideration  thereof,  the  Delaware 
Tribe  of  Indians  hereby  cede,  release  and  quit- 
claim to  the  United  States,  the  said  tract  of 
countr}'  hereinbefore  described  as  the  *  outlet.' 
And  as  a  further  and  full  compensation  for  tlic 
cession  made  by  the  first  article,  the  United 
States  agree  to  pay  to  said  Tribe  all  the  moneys 
receivea  from  the  sale  of  the  lands  provided  to 
be  surveyed  io  the  preceding  artide,  after  de- 

110  v.  s. 


ducting  therefrom  the  cost  of  survejing,  man> 
aging  and  selling  the  same." 

Another  article  provided  for  the  permanent 
investment  of  such  of  the  proceeds  as  were  not 
required  for  the  present  wants  of  the  Indians,  E6911 
and  for  the  disposition  of  the  interest  on  the  in- 
vestments. 

On  the  10th  of  August,  in  the  same  year,  the 
Kaskaskias  and  Peorias,  and  certain  Tribes  of 
the  Piankeshaw  and  Wea  Indians,  ceded  certain 
of  their  lands  to  the  United  States  by  a  Treaty 
the  same  in  its  general  provisions  as  thatcf  the 
Delawares.   10  Stat,  at  L.,1082. 

Section  6  of  the  Act  of  March  8,  1855.  ch. 
204, 10  Stat  at  L.,  700,passed  after  these  Trea- 
ties were  concluded,  is  as  follows : 

"That  to  enable  the  President  of  the  United 
States  to  carry  out,  in  good  faith,  the  recent 
Treaties  with  the  •  *  •  Delawares  *  *  * 
and  the  united  Tribes  of  Kaskaskias  and  Peo- 
rias, Piankeshaws  and  Weas  •  *  •  there 
shall  be  and  hereby  is  appropriated,  the  sum  of 
$20,000  in  addition  to  Uie  appropriations  here- 
tofore made,  for  the  execution  of  the  surveys 
required  by  said  Treaties ;  and  where  the  net 
proceeds  of  the  lands  ceded  bv  either  of  said 
Treaties  are  required  to  be  paid  over  to  the  In- 
dians, the  President  shall  cause  said  lands  or 
such  parts  thereof  as  he  may  deem  proper,  to- 
be  classified  and  valued,  ana  when  such  classi- 
fication and  valuation  have  been  made  to  his 
satisfaction,  he  shall  cause  said  lands  to  be  of- 
fered at  public  sale,  by  legal  subdlvidons  w 
town  Iota.at  such  times  and  places,  and  in  such 
manner  and  quantity,  as  to  him  shall  appear 
proper  and  necessary  to  carry  out  faithfully  the 
stipulations  in  said  Treaties;  and  said  fands- 
shall  not  be  sold  at  private  sale  for  a  less  price 
than  that  fixed  by  the  valuation  aforesaid,  nor 
shall  any  land  be  sold  at  a  less  price  than 
(1.26  per  acre,  for  Haee  years,  and  thneafter 
as  may  be  directed  by  law  pursuant  to  the 
Treaty." 

By  an  Act  of  Jnly  9. 1882,  ch.  174,  4  Stat 

at  L.,  564,  as  afterwards  amended  and  now  sec- 
tion 468  of  the  Revised  Statutes,  the  Commis- 
sioner of  Indian  AfFurs,  under  the  direction  of 
the  Secretary  of  the  Interior,  and  agreeably  to 
such  regulations  as  the  President  may_  prcscnbe, 
has  the  management  of  Indian  Affairs,  and  of 
all  matters  arising  out  of  Indian  relations.  The 
some  Act,  now  section  462,  R.  S.,  also  provides 
that  all  accounts  and  vouchers  for  claims  and 
disbursementa  connected  with  Indian  affairs  [ogoj 
shall  be  transmitted  to  the  commissioner  for 
administrative  examination,  and  by  him  passed 
to  the  proper  accounting  officer  of  the  Treasury 
Department  for  settlement  Tho  Second  Au- 
ditor of  the  Treastiry  Is  charged  by  law  with 
tlie  duty  of  receiving  and  examining  all  ac- 
counts relating  to  Indian  affairs  and  transmit- 
ting them  to  the  second  comptroller  for  his  de- 
cision thereon.  R.  S.,  sec,  277,  subdivision 
second. 

There  must  be  appointed  a  register  of  the 
land-office  and  a  receiver  of  public  moneys  Ua 
each  land  district  established  bv  law,  to  reside 
at  the  place  where  the  land-omce  to  which  ha 
is  appointed  is  kept.  R,  S.,  sees.  2234,  2286, 
re-enacting  other  statutes  to  the  same  effect. 

The  Commissioner  of  the  Oeneral  Land-Offlce 
has  power  to  audit  and  settle  all  public  ao 

887 


Digitized  by 


Google 


BnPBBlCE  COUBT  OF  THE  UHTTBD  StATEO. 


Oct.  Term. 


•coQDtB  relating  to  the  public  lands  and  to  tran»- 
mlt  the  accountB  and  Touchers  to  the  First 
Otnnptroller  of  the  TreasuiT  for  his  examina- 
and  decision  thereon.   R.  &.,  sec.  406. 

Section  18  of  the  Act  of  August  81.  1853. 
""HaklDg  appropriations  for  the  cTtU  and  diplo- 
Butic  expenses  of  the  government,'*  ch.  106, 10 
6tat.  at  L.,  100,  Is  as  follova: 

"  No  person  hereafter  who  holds  or  shall 
bold  any  office  under  the  Ooremment  of  the 
United  btates,  whose  salaij  or  annual  compen- 
aatloD  diall  amount  to  the  sum  of  $2,600,  shall 
meeive  compensation  for  discharging  the  duties 
•of  anj  other  office." 

On  the  24th  of  October,  1856,  Brindle,  the 
•defendant  in  error,  "  Was  duly  appointed  spe- 
dal  receiver  and  superintendent  to  assist  the 
special  commissioner  to  dispose  of  the  Dela- 
ware Indian  trust  lands  at  fY>rt  L^venworth, 
In  the  Tetritoiy  of  Eansas,  under  the  Treaty 
^th  the  Delaware  TrflM  of  Indians."  On  the 
IBUi  of  February,  1667,  be  was  appointed  and 
«mnmi8sloned  for  four  years  as  receiver  of  pub- 
lic moneys  for  the  district  of  lands  subject  to 
sale  at  Lecompton,  Kansas,  and  on  the  15th  of 
Hay,  1857,  be  was  duly  appointed  as  special  re- 
cdver  and  superintendent  to  assist  the  special 
rooai  commissioner  to  dispose  of  the  trust  lands  of 
LWSJ  theKaskask{aandPeorta,PiankeBhawandWea 
Indian  confederated  Tribes  of  IncUans  at  Faoli, 
Kansas  Territory. 

These  Indian  trust  lands  were  never  public 
lands  of  the  United  States  and  were  never  sub- 
.  Ject  to  sole  at  the  Lecompton  land-office.  The 
•oenions  to  the  United  States  w^  in  trust,  to 
mrvey,  manage  and  sell  the  lands  and  pay  the 
net  proceeds  to  or  iuTest  them  for  the  uiAaua. 
Tliere  was  never  a  time  that  the  United  States 
occupied  any  other  position  under  the  cessions 
than  that  of  trustees,  with  power  to  sell  for  the 
benefit  of  the  Indians.  In  equity,  under  the  op- 
eration of  the  Treaties,  the  Indians  continued, 
until  sales  were  made,  the  beneficial  owners  of 
all  their  country  ceded  in  trust.  Of  this  we 
have  no  doubt.  The  Treaties  are  full  of  evi- 
dence to  that  effect  It  is  unnecessary  to  state 
H  In  detail 

It  follows  that  It  was  never  any  part  of  the 
-official  duty  of  Briodle.  as  receiver  of  public 
moneys  at  the  Lecompton  land-office,  to  seU  the 
trust  lands  or  receive  the  payments  therefor. 
His  duties  In  connection  wiUi  uiat  office  were  to 
receive  and  account  for  moneys  paid  for  public 
lands,  that  is  to  say,  the  public  moneys  of  the 
United  States  derived  from  the  sales  of  public 
lands.  The  moneys  paid  for  the  Indian  lands 
were  tnut  moneys,  not  public  moneys.  They 
were  at  all  times  in  equity  the  moneys  of  the 
Indians,  subject  only  to  the  expenses  incurred 
by  the  Uniteid  States  for  surveying,  managing 
and  selling  the  lands. 

When,  therefore,  Brlndle  was  appointed  spe- 
dal  receiver  and  superintendent,  to  assist  the 
special  commissioner  in  disposing  of  the  trust 
luids,  he  was  employed  to  render  a  service  In  no 
way  connected  with  the  office  he  held.  He  was 
not  appointed  to  any  office  known  to  the  law. 
No  new  duty  was  imposed  on  him  as  receiver  of 
the  land-omce.  The  I^ident  was,  both  by 
the  Treaties  and  the  Act  of  1866,  diaiged  with 
the  duty  of  selUne  the  lands,  and  undo-  his  in- 
■tructlons  Brfndle  was  employed  to  assist  In 
fliat  work.  By  express  provisions  In  the  Trea* 
£S8 


ties  the  expenses  Incurred  by  the  United  States 
in  making  the  sales  were  to  be  paid  from  the 
iwoceeds.  This  clearly  Implied  the  payment  of 
a  reasonable  compensadon  for  tiie  services  ot 
those  employed  to  cany  the  tnut  into  effect. 

In  CmvemY.  U.  B..  21  How.,  468  [63  U.  8., 
XVI.,  1921,  it  was  decided  that  provisions  in 
appropriation  Acts,  like  section  18  of  the  Act  of 
August  81, 1862,  prohibiting  an  officer  from  re- 
celvinff  more  than  one  saluy,  could  not  l>y 
"Fair  mterpretatlon  be  bdd  to  embrace  an  ent 
ployment  which  haa  no  affinity  or  connection, 
either  in  Its  character  or  by  law  or  usage,  with 
the  line  of  his  official  duty,  and  where  the  serr- 
Ice  to  be  performed  Is  of  a  different  charac- 
ter and  for  a  different  place,  and  the  amount  of 
compensation  regulated  by  law."  P,  471  [IW]. 
In  the  present  case,  the  employment  was  for  a 
special  service  in  connection  with  a  special 
trust  assumed  by  the  United  States  for  the  ben- 
efit of  certain  Indian  Tribes,  in  which  express 
provisions  were  made  for  the  payment  of  ex- 
penses. In  legal  effect,  the  appointment  was  to 
an  agency  for  the  sale  of  lauds  for  the  Indians, 
with  an  implied  understanding  that  a  reason- 
ablecompensation would  be  paU  for  the  services 
rendered.  So  far  as  anything  appears  in  the 
record,  the  appointment  was  not  made  because 
Brindle  was  receiver  of  the  land-oflloe.  The 
duties  to  be  performed  were  of  a  different  char- 
acter and  at  a  different  place  from  those  of  the 
land-offlce,  and  while  the  exact  amount  of  com- 
pensation for  this  service  was  not  fixed,  it  was 
clearly  to  be  Inferred  that  such  compensation  as 
the  law  implies  where  labor  Is  performed  by 
one  at  the  request  of  another,  that  is  to  say,  a 
reasonable  compensation,  would  be  paid.  This 
case  comes,  therefore,  within  the  nile  In  Con- 
verse V.  U.  8.,  and  Brindle  Is  not  excluded  by 
the  Act  of  1852  from  demanding  compensation 
for  this  service  by  reaatm  of  his  being  receiver  <tf 
the  land-offlce. 

What  we  have  already  said  disposes  of  one  <A 
the  incidental  questions  presented  by  the  ver- 
dict, to  wit:  whether  the  First  or  Sectind  Comih 
trollir  of  the  Treasury  was  the  proper  officer 
under  the  law  to  state  the  accounts  of  Brindle 
as  special  receiver,  etc.  As  the  lands  were  In- 
dian lands  and  the  accounts  related  to  and  were 
connected  with  Indian  affairs,  the  law  required 
them  to  be  transmitted  to  the  Commissioner  of 
Indian  Affairs,  to  be  passed  by  him  to  the  sec- 
ond auditor,  uid  by  him  to  the  second  comp- 
troller for  examination  and  certificate  of  toe 
balances  arising  thereon.  This  disposes  of 
all  the  questions  presented  in  the  argument. 

It  follows  that  the  judgment  In  favor  of  Brin- 
dle for  $50,979.19  was  enoneous,  and  that  it 
should  ^ve  been  for  $14,641.78,  according  to 
the  alternative  finding,  marked  G  in  the  special 
verdict 

Tke  judgment  i>,  ther^ore,  reufrted  and  the 

eautermanded.vith  inslrueiioTU  to  entor  another 
Jvdffment  in  fawn-  of  tht  defendant  in  error  in 
aeeordaneemthtAe  finding  G;  that  is  to  my,  for 
SU.S4^-78,  a$  of  June  IS,  1879,  the  date  of  the 
verdict,  QtejvOgnmi  to  (fraw  inUreAfrom 
date. 

True  copy.  Test:  _ 
James  H.  Hcbnner,  ClertE,  Sup.  Oovrt,  u.  BL 
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9. 

SIOUX  CITY  AKD  ST.  PAUL  RAILROAD 
COMPANY. 

(See  8.  (X.  Beporter's  ed.,  OBS-701.) 

Aoamp  {and  Ac< — related  aniy  to  States,  not  to 
Torritoriea — donaUont  of  pvhliclandt, 

L  The  Swamp  Idqud  Act  of  W)  Qperated  u  ■  ffrant 
in  pncKnll  ta  tho  Btatn  then  In  o listen c*,  cii  nil 
fwara'p  lands  in  their  reflpectlre  Jurlsdlctiona  j  tint 
"  I  title  to  tba  fiWbiup  lAUds  wKiiln  b  territory  did 
tpam  out  of  the  Unieetl  Btates  by  tbnt  Ad. 
M  the  Act  of  I860  ralatod  Only  to  Gtatee  In  ex- 
oe  when  ItiriH  paased,  It  fraa  locatl?  laaiipll- 
»toMbuieHita,untilltajinTtaloiiBw>emflotu^ 
extendaduttaat  filau    tfie  Ast  of  isea 

tL  SODAUCttM  or  Uta  lUi^lo  ctcUB^  f QrqnT  porpoee 
fMnevvrtD^iwaHiimed.,  Thoee  irboewn  wunst 
^TemmSQt  UDder  iegldalivv  grsati  must  sbow 
acinar  tide. 

[No.  884.] 

BubmiUed  Jan.  H,  1S84.  Iktidxd  Mar,  8, 1884, 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Uiimesota. 
The  history  and  facts  of  the  cose  appear  in 
the  opinion  of  the  court. 

Memt.  John  B.  Sanborn  and  W.  B.  San- 
bom,  for  appellant. 
J^.  £.  C.  Palmer,  hx  vs/gnX^ 

Mr.  Ohirf  JtuUee  Walt*  deUvered  the  opin- 
ion of  the  court: 

This  case  brieSy  stated  Is  as  follows: 

On  the  28th  of  September,  1860,  what  is  now 
known  as  the  Swamp  Umd  Act,  ch.  8,  9  Stat, 
at  L.,  619,  was  passed  by  Congress.  By  sec- 
tions 1,  d  and  8,  swamp  lands  were  defined  and 
a  special  erant  made  to  the  State  of  Arkanw. 
[696]  Section  418  in  these  words: 

"That  the  prorisioDsof  this  Act  be  extended 
to  and  their  benefits  conferred  upon  eadi  of  the 
other  States  of  the  Union,  in  wliich  su^  swamp 
and  orearflowed  lands,  known  or  designated  as 
aforesaid,  may  be  situated." 

Minnesota  was  then  a  Territory,  and  on  the 
8d  of  March,  1857,  an  Act  of  Congress,  ch.  &9, 
11  Stat  at  L.,  195,  was  passed,  crantingto  that 
Territory,  for  the  purpose  of  aiding  in  the  con- 
struction of  certain  railroads,  "Every  alternate 
section  of  land,  designated  by  odd  numbers,  for 
six  sections  in  width  on  each  side  of  eacti  of 
■aid  roads."  If,  when  the  lines  of  a  road  were 
deGnitely  fixed,  it  should  appear  that  any 
of  tlie  sections  included  in  the  terms  of  the 

Ent  had  been  sold  or  otherwise  appropriated 
Uie  United  States,  authority  was  given  for 
Bclccifon  of  others  in  lieu,  within  fifteen 
miles  of  the  line.  All  lands  before  reserved  to 
the  United  States  for  the  purpose  of  aiding  in 
any  object  of  internal  improvement  or  for  any 
other  purpose  whatever  were  extruded  from  the 
operation  of  the  Act,  except  for  the  right  of 
way. 

On  the  ilth  of  May,  1858,  Minnesota  was  ad- 
mitted Into  the  Union  as  a  State.  llStat.  atL., 
28S,  ch.  81.  By  the  Act  of  admission  (sec.  8), 
all  the  laws  of  the  United  States,  not  locally  in- 
applicable, were  to  have  the  same  force  and  ef- 
fect within  that  State  as  in  other  States  of  the 
Union. 

The  line  of  what  is  now  the  Sioux  City  and 
Bt.  Paul  Railroad,  built  by  a  Company  entitled 
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to  the  privileges  of  the  Act  of  March  S,  1857, 
ch.  99,  was  located  In  April,  1869,  and  the  lands 
involved  in  this  suit  are  odd  numbered  sections 
within  the  six  mile  limits  according  to  that  line; 

On  the  12th  of  March,  1860,  Congress  passed 
an  Act.  ch.  6. 12  Stat,  at  L.,  8,  extending  the 
provisions  of  the  Act  of  September  28,  1860, 
ch.,  84,  to  the  States  of  Minnesota  and  Oregon, 
subject  toaproviso,asfollows:  "That  the  grant 
liereby  made  shall  not  include  any  lands  which 
the  Government  of  the  United  States  may  have  [60T] 
reserved,  sold  or  disposed  of  (in  pursuance  of 
any  law  heretofore  enacted)  prior  to  the  con- 
firmation of  title  to  be  made  under  the  author- 
ity of  tbe  said  Act."  The  lands  now  in  dispute 
were  certified  to  the  State  under  this  Act,  and 
conveyed  by  the  Qovemor  to  Rice,  the  appel- 
lant This  suit  was  brought  by  tlie  Railroad 
Company  to  establish  its  title  under  the  railroad 
grant  by  the  Act  of  March  8,  1857,  ch.  99,  as 
against  the  swamp  land  certificate.  Tbe  cir- 
cuit court  8ustain«l  the  claim  of  the  Railroad 
Company  and  decreed  accordingly.  To  reverse 
that  decree,  Rico  took  this  appeu.  The  single 
question  presented  is,  whether  tlie  lauds  passed 
under  the  railroad  or  the  swamp  land  grant 

That  the  Swamp  Land  Act  of  1860,  operated 
as  a  grant  inpraamti  to  the  States  then  in  ex- 
istence, of  all  the  swamp  lands  In  their  respect- 
ive jurisdictions,  Is  well  settled.  It.  R.  Co.  v. 
^I'tt,  9  WaU.,  95  [76  U.  S.,  XIX.,5991:  Frtneh 
T.  Fnan.  98  U.  8.,  171  [XXIII.,  8181;  MarUn 
T.  Mark$,  97  U.  8.,  845  [XXTV.,  940].  Ab Min- 
nesota was  a  Territory  in  1850,  it  is  conceded 
that  the  title  to  the  swamp  lands  within  its  ter- 
ritorial limits  did  not  pass  out  of  the  United 
States  at  that  time,  becaixse  there  was  then  no 

Kntee  in  existence.  It  is  contended,  however, 
t  on  the  admission  of  the  State  into  the 
Union  in  1858,  the  grant,  which  had  before 
reeled  In  compact  only,  became  absolute  and 
carried  the  title  to  the  Slate,  as  against  the 
tjnited  States  and  subsequent  grantees,  from 
the  date  of  tlie  ori.^Dal  Act,  September  28, 1850, 
or  at  least  from  the  date  of  tbe  admission  of  the 
Stete. 

In  French  v.  F^an,  tupro,  it  was  said  In  the 
opinion,  at  one  place,  "  That  this  court  has  de- 
cided more  than  once  that  the  Swamp  Land  Act 
was  a  grant  *'n  pratenti  by  which  the  title  to 
those  lands  passed  at  once  to  the  State  in  which 
they  lay,  except  to  States  admitted  to  the  Union 
after  its  passage ; "  and  at  another,  "Forwhile 
the  title  under  the  Swamp  Land  Act,  being  a 
present  grant,  takes  effect  as  of  the  date  of  that 
Act,  or  of  the  admission  of  the  State  into  the 
Union,  when  this  occurred  interwords."  From 
these  expressions  it  Is  argued  that  the  question 
of  the  ri^ht  of  new  States  to  claim  the  beociits 
conferred  by  the  provisions  of  the  Act  has  t)een  [608] 
settled.  The  case  which  was  then  before  tbe 
court  related  only  to  the  operation  of  the  Act  in 
a  State  which  was  in  existence  at  the  time  of  Its 
passage  and  called  for  no  consideration  of  its 
effect  on  new  States.  All  that  was  said  as  to  new 
States  was  merely  Incidental  to  the  main  ques- 
tion and  by  no  means  intended  as  an  authorita- 
tive declaration  of  the  law  applicable  to  that 
class  of  cases.  We  feel  quite  at  libeily,  thei-e- 
fore,  to  consider  that  question  an  open  one  and 
to  treat  it  accordingly. 

Donations  of  the  puUIc  domain  for  any  pur- 
pose are  never  to  he  presumed.  Those  who 
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claim  agaiiut  the  goTenmeut  under  legialatiTe 
mnta  must  show  a  clear  title.  The  grant  under 
the  Act  of  1850  was  to  Arkansas  and  the  other 
States  of  the  Union.  Arkansaa  was  an  existing 
State,  and  U»  grant  was  to  all  the  States  in 
prtBtenti.  It  was  to  operate  upon  existing 
things,  and  with  reference  to  an  ftyiiTting  state 
of  facts.  It  granted  "The  whole  of  those  swamp 
and  overflowed  lands  made  unfit  thereby  for 
cultiration,  which  shall  remain  unsold  at  the 
pasBBge  of  this  Act."  The  Secretary  of  the  In- 
terior was  required  to  make  out,  as  soon  as  prac- 
ticable, list«  and  plats  of  lands,  the  greater  part 
<rf  which  were  wet  and  unfit  for  cultivation,  and 
to  transmit  the  lists,  etc. ,  to  the  Qovemor  of  the 
proper  State.  There  is  not  a  word  in  the  Act  to 
flhow  that  the  grant  was  to  be  a  continuing  one. 
It  was  to  take  effect  at  once,  between  an  exist- 
ing grantor  and  several  separate  existing  grant- 
ees. There  were  undoubtMly  at  that  time  lands 
wet  and  unfit  for  cnltiratlon  In  the  Territories 
as  well  as  In  the  States.  Confessedly,  no  grant 
was  made  to  the  Territioies  or  any  of  them. 
This  shows  clearly  the  tntenUon  of  Congress  not 
to  dispose  of  any  more  swamp  lands,  at  that 
time  and  in  that  way,  than  those  in  the  States. 
It  was  clearly  within  the  power  of  Congress  to 
make  the  same  grants  to  Territories  if  it  had 
been  considered  &sirahle.  Cases  are  numerous 
In  which  grants  were  mode  to  Territories  to  aid 
fat  bunding  railroads.  The  Act  of  March  8, 1857, 
makinz  the  grant  to  the  Territoiy  of  Minnesota 
is  one  instance  of  that  kind.  The  swamp  land 
grants  were  made  to  enable  the  States  to  con- 
struct the  necessary  levees  and  drains  for  the  rcc- 
lamation  of  the  limds.  They  were,  therefore, 
[699]  in  aid  of  public  improvements,  and  could  as  well 
be  made  to  the  Territories  as  to  the  States. 

At  the  time  of  the  original  grant  it  was  not 
known  when  another  State  would  be  admitted 
into  the  Union,  nor  what  would  then  be  the 
wants  of  tbe  United  States  or  the  condition  of 
the  swamp  lands.  Events  might  liappen  that 
would  render  such  a  grant  at  that  time  entirely 
inappropriate.  Seven  States  have  been  admitted 
dnce.  three  before  the  late  Civil  War  began,  and 
four  afterwards ;  and  In  six  of  them  thire  must 
have  been  public  lands  which  were  In  part  wet 
and  unfit  for  cultivation,  ^nnesota  was  tiie 
first  and  Oregon  the  second  State  admitted. 
None  were  ai^itted  until  nearly  eight  years 
after  tbe  Act  was  passed,  and  the  last  did  not 
come  in  until  neorly  twenty-five  years  had 
elapsed.  If  the  interpretation  which  has  been 
put  on  the  Act  by  the  appeUant  is  the  true  one, 
ererv  parcel  of  pu1>lic  huid  In  the  Territories,  as 
subaivided  under  the  law  for  sale,  the  greater 
part  of  which  was  wet  and  unfit  for  ciiltivation 
on  tlie  Stith  of  September,  1850,  was  from  that 
date  reserved  to  oud  set  apart  by  the  United 
States  for  donation  to  any  new  State  tliat 
might  thereafter  be  admitted  to  tbe  Union, 
within  whose  liouudaries  it  siiould  fall.  Noth- 
ing was  reserved  fnm  the  railroad  grant  toUie 
Territory  of  Minnesota  on  the  8d  of  March, 
1867,  except  lauds  theretofore  reserved  by  the 
United  States  for  some  purpose ;  and  if  these 
lands  were  reserved  at  all,  Uiey  were  for  Uie 
purposes  of  this  donation.  If  reserved,  they 
could  neitiier  be  sold  to  purchasers  nor  settled 
upon  for  preemption,  fbr  the  reservation  is  of 
land!  unsold  at  the  date  of  the  passage  of  the 
Act 
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Such  a  reservation  was  dearly  not  in  tbtt 
mind  of  Congress,  and  the  subsequent  legisl»- 
tion  as  well  as  the  language  of  the  Act  shows  it. 
Of  the  languuje  of  t&  AxA  enough  has  already 
been  said.  We,  thnef or^  turn  to  the  aubie- 
qurat  legialatkm.  As  has  been  seen,  Mlnnewt* 
was  admitted  Into  the  Union  as  a  State,  on  the 
11th  of  May,  1858.  Or^on  was  admitted  on  the 
14th  of  February,  1860.  11  Stat,  at  L.,  888,  ch. 
88.  In  the  Acts  of  admission  there  were  spedfle 
grantsof  land  to  each  Btatefor  certain  purposes, 
but  no  reference  was  made  directly  or  indirectly 
to  the  swamp  lands.  All  the  grants  made  were 
in  consideration,  among  other  things,  of  on  nn-  [TOO] 
dertaking  on  the  part  ox  the  State,  Irrevocable 
without  the  consent  of  the  United  States,  that 
the  State  should  never  int^ere  with  the  pri- 
mary disposal  of  the  soil  within  the  same  1^  the 
United  States,  or  with  any  regulations  Congress 
might  find  necessary  for  securing  the  title  in  the 
soil  to  tons  jbfopuTCbasazs.  It  Is  ctf  scmw  dg- 
niflcance  also  that  the  Act  of  Congress  author- 
izing the  people  of  the  Territory  of  Minnesota 
to  form  a  State  Government  preparatory  to  tbdr 
admission  into  the  Union,  ch.  0. 11  Stat,  at  L., 
166,  in  which  the  propiieltions  for  grants  of 
laods  were  contained,  was  passed  on  the  same 
day  with  the  Act  making  the  railroad  grant 
under  which  the  appellee  now  chdms.  Follow- 
ing  this,  on  the  18th  of  MardL  1860,  nearly  two 
years  after  Minnesota  was  admitted,  and  <»e 
year  after  the  admission  of  Oregon,  the  Act  ex- 
tending In  express  terms  the  provuloos  of  tho 
Swamp  Land  Act  to  these  States  was  passed.  In 
this  way,  as  we  think,  for  the  first  time  the 
swamp  lands  falling  within  tiie  description  of 
the  Act  of  1850,  and  then  unsold  or  otherwise 
disposed  of,  were  granted.  No  similar  lawa 
have  been  passed  in  &vorof  States  which  have 
since  been  admitted  Into  the  Union.  In  187d, 
when  the  statutes  of  the  United  States  were  i  -  - 
vised,  the  Swamp  Land  Acts  were  re-enacted  in 
sections  2479  and  some  others  which  followed. 
Section  2470  is  as  follows;  "To  enable  the 
several  States,  but  not  including  the  Stales  of 
Kansas,  Nebraska  and  Nevada,  to  construct  the 
necessary  levees  and  drains  to  redeem  the 
swamp  and  overflowed  lands  therein,  the  wbolo 
of  the  swamp  and  overflowed  lands  made  unfit 
thereby  for  (Ailtivation  and  remaining  unsold  on 
or  after  the  28th  day  of  September,  A.  D.  1860, 
are  granted  and  belong  to  the  several  States 
respectively  in  which  such  lands  are  situated ; 
Provided,  Iioicever,  That  said  grant  of  swamp 
and  overflowed  lands,  as  to  the  States  of  Calf- 
forala,  Minnesota  and  Oregon,  is  subject  to 
the  limitations,  restrictions  and  conditions  here- 
inafter named  and  specified  as  applicable  to  said 
three  last  States  respectively."   Then  follows, 
section  2400,  continuing  in  force  the  specific 

g revisions  in  the  Act  of  March  12. 1860,  exlend- 
ig  the  benefits  of  the  Act  to  Minnesota  and 
Oregtm. 

Much  stress  was  laid  In  the  argument  on  tbe  [7011 
provision  in  the  Act  admitting  Minnesota  Into 
uie  Union,  to  the  effect  that  "  All  the  laws  of 
the  United  States  which  ore  not  locally  inappli- 
cable shall  have  the  same  force  and  effect  with- 
in that  State  as  in  the  other  States  of  tbe  Un- 
ion." This  is  disposed  of  by  what  has  already 
been  said.  As  the  Act  of  1850  related  only  to 
States  In  eiMeace  when  It  was  possed,  it  was 
locally  Inapplicable  to  Minnesota  until  its  pn>- 
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Tkkma  were  actoallT  extended  to  that  State  by 
the  Act  of  JfeichU.  1860.  It  follows  that  the 
tftle  frf  the  Bailroad  Company  under  the  Act  of 
1867  la  Riperior  to  that  <a  the  appellant  The 
land!  werenotatttie  time  of  the  passage  of  that 
Act  xeeerred  to  the  United  States  for  any  pur- 
poee,  and  they  were  not,  therefore,  excepted 
from  its  openUion. 
Hkedeem^t^  (Xreuit Omirt <9 t^fflrmed. 
^TOt  copy*  %0St: 

James  H.  HoKenner,  Clerk,  Bup.  Oonrt,  V.B. 


ATCHISON,  TOFEKA  AKD  SANTA 
RAILROAD  COMPANY  il>0.\  ^pt., 

V. 

DENVER  AND  NEW  ORLEANS  RAIL- 
ROAD COHPANT. 


DENYER  AND  NEW  ORLEANS  RAIL- 
BOAD  COMPANY  (OmfiU.),  Jppt,, 

9. 

ATOmSON,  TOFEKA  AND  SANTA  f£ 
RAILROAD  COMPANY. 

(Bee  a  CU  Bepartar^  ed.,  asr-flSaL) 

Colorado  Oonttifution  a$  to  trantportailon  bp 
railroad — duty  ofeommon  earrier—connaction 
raHroadt—tpee^  peifoTTnaneo— railroad 
earryiftff  betfond  it$  own  Uno—ieffuiative  rag- 
wfajfen'  ditcriminating  btttoton  railroad*— 


L  Seotlon  8  of  artlole  16  of  the  Oonstltntlon  of 
CoHonio,  giving  equal  rlffhta  to  all  In  the  transpor- 
ta^oD  of  perBons  and  property  of  the  rallnMuu  In 
the  State,  Imposes  no  grreafer  obUgatlons  upon  the 
oompanT  than  the  common  law  would  hare  Im- 
posed without  It.  Kvery  common  oarrier  must  oar- 
rr  tor  all  to  the  extent  ot  Us  oapadty,  without  un- 
do«  or  unreasonable  dlsorlnunatHm,  either  in 
ofaarvea  or  facillUes. 

1.  Tbe  rlKht  of  one  railroad  company  to  connect 
Its  road  with  that  of  another  companr.  which  has 
been  made  part  of  the  fundamental  law  of  tbe 
State,  Implies  no  more  than  a  mechanical  union  of 
the  traolu  of  the  roads,  so  as  to  admit  of  the  con- 
reolent  passage  of  oars  from  one  to  the  other,  and 
does  not  Include  the  right  of  buBlnesB  intoroouiee 
between  the  two  companies. 

S.  Under  the  Conatitutlon  of  Colorado,  the  Den- 
ver ft  New  Orleans  Company  has  not  a  constitution- 
al right,  which  a  court  of  chancery  can  enforce  by 
i  deoree  for  specific  performance,  to  form  the 
I  buslnoa  connection,  and  make  the  same  traf- 


Bo  arrangemeDt,  with  the  Atchison,  etc.,  Company 
V  that  Company  gntota  to  or  makes  with  any  com- 
peting company  operating  a  connected  road. 

4.  At  common  law,  a  carrier  is  not  bound  to  carry 
except  on  his  own  line,  and  if  he  contracts  to  go 
beyond,  he  may  confine  himself,  In  carrying,  to  the 
Mrttcular  route  he  ehooses  to  use  and  may  seleot 
his  own  agencies. 

8.  As  to  the  tlmeand  manner  In  which  a  railroad 
oompany  will  carry  persons  and  property  and  the 
prioetODepfildtberefor,  it  Is  subject  to  letrlBlatlve 
tegulatloo,  butlnthe  absence  of  such  regulation.  It 
owes  only  such  duties  to  the  public  or  to  individu- 
als, aasoclatlons  or  corporatious,  as  the  common 
law.  or  some  custom  having  the  f  oroe  of  law,  has 
crtablished. 

t.  A  railroad  company  is  prohibited  both  by  the 
eonmon  law  and  the  Constitution  of  Colorado, 
from  disorlmioatlng  unreasonably  In  faror  of  or 


Mora.— X^bOfev  of  common  oarrier  for  goods  to 
b»  transporUd  bejiond  the  torminatUm  of  its  line, 
Has  note  to  Mloh.  a  U.  K. Co.  r. Mfg.  Oc 88  U.S., 
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7.  In  Um  abMnoe  of  itatotory  direction,  or  a-«p»> 
dflDwofnwt  a  company  baring  the  power  to 
cate  f  la  own  stopping  plaoi  cannot  be  required  to  a 
ooiut  of  equity  to  stop  at  another  raflroad  jonotum 
and  Interohwiga  bnefaaB,  Where  the  relief  re- 
SW9d  Is  iMrislatlTo,  in  Its  ohataoter,  a  Court  at 
GBmOMrcA  afford  no  remedy, 

[Koa.  fioSTsM  J 
Suhmittad  Jan.  IS,  ISS4.  Decided  Mar.  S,  1884. 

CROSS  appealB  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Cclorada 
The  history  and  facte  of  the  case  fully  i^pew 
io  the  opinion  of  the  court. 
Mr.  E.  T.  Wells,  for  complainant: 
It  has  been  sail  tot  fteqoentfyby  ooorts  tA 
Qiis  country,  that  thelegjdatlonof  ue  different 
States  of  the  Union  in  the  regulation  of  rail- 
roads  1b  but  an  affirmance  of  the  common  law. 

SoTidford-r.  B,  B.  Oo.,  MPa.  St,  880;  Ship- 
per V.  J?.  R.  Co.,  47  Pa.  St,  840;  Vineent  T.  R, 
It.  a>..49IU.,40;  ifeDuffeOY.B.B.Oi>.,52l!f. 
H  .480;  Stpreta  Cb.v.  B.  B.  C4).,67Me..  201. 

The  discrimination  complied  <tf  was  not 
:4flBied,  and  an  attempt  was  made  to  hutlty  it. 
Tbe  necefld^  of  showing  it  to  be  legal  was 
upon  the  defendant. 

InBon.itO.B.B.Oo.,BJ.  Scott  (N.  80. 
718:  91  Eng.  0.  L.,  712;  JfieAol$on  v.  (?.  W.  A 
ROo.,  6  J.Bcott(N.  S.),  480;  (S.  C.)  94 Eng.  0. 
L.,  480;  B^tY.  B.  R.  Co.,  12  Fed.  Rep.,  311; 
B.  R.  Oo.  T.  B^ple,  87  HI.,  11. 

The  explanation  offered  is,  that  reason  of 
tlie  tripartite  agreement,  defcnduit  was  doii:^ 
a  very  profitable  burineas.  In  fact  amounting  to 
t3. 000,000  per  annum,  which  it  would  proba- 
bly lose  if  it  shoiild  do  business  with  the  plaint- 
iff on  the  same  terms.  In  plain  language,  this 
agreement  Is  more  profitable  than  any  it  can 
mnke  with  the  plaintiff,  or  than  it  wul  be  to 
serre  the  public  impartial^,  and  therefore  It  Is 
to  be  permitted  to  go  on  in  this  illegal  course. 
U  amounts  to  tbe  proposition  that  whatever  Is 
profitable  Is  legal. 

The  parties  to  the  tripartite  agreement  as- 
sume the  power  to  control  the  traffic  of  Kansas, 
CnloradoandNew  Mexico,  to  permit  or  inhibit 
I  he  building  of  railroads,  and  to  apportion  this 
vant  territorr  among  themselves;  to  mark  the 
limits  of  railroad  extension  by  themselves  and 
pledge  their  faith  to  make  war  on  any  company 
which  shall  have  the  temerity  to  invade  their 
domain. 

It  would  be  difficult  to  frame  a  document 
more  defiant  of  the  rights  of  the  public  and  the 
obligations  of  railroad  corporations,  sod  to  cite 
auihorities  against  it  would  be  mere  pedantry. 
Tbe  Expreti  Catea  lately  decided  In  tne  drcult 
courts,  are  the  latest  condemnation  by  the  fed- 
eral judiciaiy  of  such  compacts  or  rather  coo- 
jtpiracies. 

The  fate  of  the  plaintiff  in  its  attempt  to 
maintain  itself  In  this  appropriated  field,  is  an 
illustration  of  the  titanic  grasp  which  these  al- 
lied companies  have  upon  the  commerce  of  the 
region  they  have  leizea  and  divided.  The  State 
\a  to  have  no  more  roads  until  these  confed- 
{?rated  corporations  shall  consent  thereto.  And 
if  other  compam'es  shall  be  so  bold  as  to  invade 
tills  subjugated  territory,  the  public  is  to  have 
no  benefit  from  such  an  enterprise,  for  neither 
confederate  will  voluntarily  aUow  a  connection 
with  its  track,  nor  give  to  nor  take  business 
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from  the  new  road.  If  an  individual  shall 
dKKMe  to  patronize  the  new  road,  he  is  to  be 
tBzed  twen^  per  cent  more  for  any  service 
rendered  him  oy  these  companies  than  If  he 
used  one  of  tbeu-  roads  or  than  his  neighbor 
pays  who  uses  one  of  the  allied  roads. 

In  the  acceptance  of  a  charter  by  a  railroad 
corporation  there  is  a  covenant  that  it  will  serve 
the  public  for  a  reasonable  compensation;  that 
it  Wilt  serve  all  alike  and  impartially;  that  it 
will  use  the  powers  granted  for  the  interest  of 
the  public:  that  It  will  o^pt  its  rules  and  reg- 
ulations of  business  to  the  necessities  and  con- 
veniences of  the  community;  in  short,  that  it 
will  carry  on  its  business  on  the  same  princi-* 
pies  as  the  State  would  do  if  it  were  exercising 
the  same  powers.  Any  violation  of  these  cov- 
enants is  as  illegal  before  as  after  the  enactment 
of  a  statute  enjoining  their  obscorance. 

People  V.  R.  R.Co.,  9  Eng.  «&Am.  R.R.Cas., 
1;  MeDuffee  v.  B.  R.  Co.,  53N.  H.,  480. 

Messrs.  Geo.  R.  Peck,  Wm,  M.  Urmxtn, 
H.  C.  Thatcher,  Chas.  E.  Oast  and  /.  B. 
MeCfowan,  for  defendant; 

Where  an  ogreemcnt  for  a  through  line  has 
been  made  wiUi  one  company,  it  is  not  thecua- 
tom  to  cuter  into  a  second  agreement  with  an- 
other company. 

Upon  the  facts  of  this  case,  the  defendant 
would  not  be  justified,  on  business  principles, 
in  altering  Into  such  an  agreement  with  the 
complainant. 

The  conditions  are  not  equal;  the  complain- 
ant not  being  able  to  give  to  the  defendant  any 
nasoaahle  equivalent  In  the  way  of  business, 
nor  beina  able  to  offer  to  the  defendant  the 
same  facilities  in  the  way  of  equipment,  rolling 
stock  or  other  conveniences  as  are  given  by  the 
Denver  and  Rio  Grande. 

The  power  to  regulate  commerce  which  is 
not  entirely  internal,  is  exclusively  in  Congress, 
subject  to  limited  exceptions  relating  to  pilots, 
toioges,  dams,  police  power  and  quarantine 
regulations,  and  a  few  others  not  necessary  to 
mention  for  our  present  purpose. 

Henderson  v.  Mayor  oflf.  Y.,  93  U.  8.,  269 
(XXIII. ,  543);  WelUm  v.  Mo.,  91  U.  8^  276 
(XXIII.,  347);  Pensaeola  Td.  Oo.y.W.  U.  Tel. 
Cfa..  96  U.  S..  1  (XXIV.,  708);  UaUy. DeChUr, 
and  R.  R.  Oo.  v.  Su$en,  96  U.  S.,  487,  m 
(XXIV.,  647,  529). 

Any  state  measure,  whethw  constitutional  or 
statutory,  which  either  imposes  burdens  upon 
or  removes  restraints  from  commerce  which  is 
essentially  interstate,  would  most  certainly  be 
a  regulation. 

Gibbons v.Ogden,  9  Wheat.,  196;  WdUm  v. 
Mo.  {supra);  li.  R.  Co.  v.  iftwrn,  95U.  8.,  465 
(XXlvf,  527). 

A  railroad  company  is  at  liberty  to  contract 
to  carry  beyond,  as  well  as  within  the  limits  of 
its  own  line. 

mg.  Co.  V.  R.  R.  Co..  104  Mass.,  188;  Buffet 
T.  iJ.  i?.  Cfa.,40N.  Y.,  172. 

A  railroad  company  cannot  be  compelled  to 
receive  goods  upon  the  rec[uirement  that  it  shall 
deliver  tbem  beyond  its  line. 

PoopU  V.  B.  k  Co.,  66  111.,  96. 

Oourts  recognize  and  assert  that  railroad  com- 
panies, owning  connecting  lines,  may  contract 
with  each  other  for  a  oontluuous  transporta- 
tion of  freight  and  passengers,  and  any  compa- 
ny  owning  a  link  In  the  through  line  may  allow 


to  the  others  port  of  itseamings.and  that  when 
throurii  lino  contracts  are  entered  into  thqy 
should  be  construed  and  determined  by  the 
same  rules  that  arc  applied  to  individuals. 

Sutsex  a.  R.  Co.  V.  M.  AB.  R.  R.  Co.,  19  N. 
J.  Eq,,  25;  Hare -v.  L.  tJs  N.W.  Co..  2John3.4 
H.,  80;  MurUiaU  v.  Pa.  R.  li.  Co..  92  Pa.  St., 
150;  ISteainboat  Co.  v.  R.  R.  Co.,  24  La.  AnD.,1; 
Jencks  V.  Coleman,  2  8um.,  S21;  I^nry  €h.T.  S. 
R.  Cb.,  73  Mo..  389. 

As  to  w  bat  discrimination  will  be  tolerated  as 
neither  unjust  nor  unreasonable,  see,  the  lead- 
ing case  of, 

R.  R.  Co.  V.  Gage,  12  Gray,  899;  also,  John- 
son V.  R.  R.  Co.,  16  Fla.,  Sargent  v.  R.  R. 
Co.,  115  Mass.,  416;  SMpper  y.  A  B.  Ga.,  47 
Fa.  St.,  888. 

Mr.  OhitfJtuHee  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity  filed  by  the  Denver 
and  New  Orleans  Raiurosd  Company,  a  Colora^ 
do  Corporation,  owning  and  operating  a  rail- 
road in  that  State  between  Denver  and  Pueblo, 
adistanceof  about  135  miles,  aealnst  the  Atch- 
ison, Topeka  and  Saute  F6  Railroad  Company, 
a  Kansas  Coipomtion,  owniuond  operaUng  a 
railroad  in  that  State  from  Missouri  River,  at 
Kansas  City, westerly  to  the  Colorado  state  line 
and  also  operating  from  there,  under  a  lease,  a 
road  in  Colorado  from  the  state  line  to  Pueblo, 
built  by  the  Pueblo  and  Arkansas  Valley  Rail- 
road CompaoyaColoradoCorporation.  The  two 
roads  so  operated  by  the  Atchison,  Topeka  and 
Santa  F6  Company  form  a  continuous  line  of  [669] 
communication  from  Kansas  (3ity  to  Pueblo, 
about  634  miles.  The  general  purpose  of  the  suit 
is  to  compel  the  Atchison.Topeka  and  Santa 
Company  to  unite  with  the  Denver  and  New 
Orleans  Company  in  forming  a  through  line  of 
railroad  transportation  to  and  from  Denver 
over  the  Denver  and  New  Orleans  road,  with 
all  the  [oivlleges  as  to  exchange  of  business)  di- 
vision of  rates,  sale  of  tickets,  issue  of  bills  of 
lading,  checking  of  b^gage  and  interchange 
of  cars  that  are  or  may  be  custodiaiy  with  con- 
necting roads,  or  that  are  or  may  be  granted 
to  the  Denver  and  Rio  Grande  Railroad  Com- 
pany, another  Colorado  corporation,  also  own- 
ing and  operating  a  road  parallel  to  that  of  the 
D^ver  and  New  Orleans  Company  between 
Denver  and  Puebto,  or  to  any  other  railroad 
company  competing  with  the  Denver  and  New 
Orleans  for  Denver  ousiness. 

The  facts  on  which  the  case  depends  are  these: 

When  the  Atchison,  Topeka  and  Santa  F6 
Company  reached  Pueblo  with  its  line,  it  had 
no  connection  of  its  own  with  Denver.  The 
Denver  and  Rio  Grande  road  was  built  and  run- 
ning between  Denver  and  Pueblo,  hut  the  gauge 
of  its  track  was  different  from  that  of  the  Atch- 
ison, TopdEa  and  Santa  F6.  Other  compa- 
nies occupying  different  routes  had  at  the  time 
substantially  the  control  of  the  transportation 
of  passengers  and  freight  lx;tween  the  Missouri 
River  aud  Denver.  The  Atchison,  Topeka  and 
Santa  Fe  Company,  being  desirous  of  compet- 
ing for  this  business,  entered  Into  an  omiiffe- 
ment,  as  early  as  1879,  with  the  Denver  and  Rio 
Grande  Company  for  the  formation  of  a  throiigh 
line  oi  transportation  for  that  purpose.  By  this 
arrangement  a  third  rail  was  to  be  put  down  on 
the  track  of  the  Denver  and  Sic  Grande  road, 
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lo  as  to  admit  of  the  passage  of  cars  cootiuu- 
oubIt  over  both  roads,  aod  terms  were  agreed 
OB  for  dcdoK  the  Imsiiiess  and  for  the  diTision 
of  rates.  The  object  of  the  parties  was  to  es- 
tablbh  a  new  line,  which  coula  be  worked  with 
middlty  and  economy,  in  competition  with  the 
(du  ones.  In  the  division  of  prices,  the  Denver 
and  Rio  Grande  Company  was  allowed  com- 
pensation at  the  rate  oi  a  mile  and  a  half  for 
evcrr  mile  of  actual  liaul.  As  tlie  distance  from 
the  Missouri  Kiver  to  Pueblo  by  this  route  was 
about  the  same  as  to  Denver  by  the  other  routes, 

[6TOJ  the  through  rates  over  this  line  to  and  from 
Denver  were  usually  made  about  the  same  as 
the  rates  to  and  from  Pueblo.  This  was  neces- 
sary to  compete  successfully  with  other  lines 
for  Denver  business.  Afterwards  another  agree- 
ment, known  as  the  "  tripartite  agreement,  was 
entered  ioto  between  the  Atchison,  Topeka  and 
Santa  Fe,  the  Denver  and  Rio  Qrande  and  the 
Union  Pacific  Railroad  Companies,  by  which 
rates  were  established  between  Denver  and  tlie 
Missouri  River  and  arrangements  made  for  a 
division  of  business  among  these  companies  and 
'for  the  regulation  of  their  conduct  towards  each 
other  with  a  view  to  avoiding  competition  be- 
tween themselves  or  from  others. 

In  1883  the  Denver  and  New  Orleans  Com- 
paoy  completed  Its  roitd  between  Denver  and 
roeuo,  and  oonnectea  its  track  with  that  of 
the  Atchison,  Topeka  and  Santa  F6.  In  Pueblo, 
twelve  or  fifteen  hundred  feet  easterly  from  the 
junction  of  the  Denver  ^d  Rio  Qrande,  and 
about  three  quarters  of  a  mile  from  the  union  de- 
pot at  which  the  Atchison,  Topeka  and  Santa  F6 
and  the  Denver  and  Rio  Grande  interchange 
tiieir  business,  and  where  each  stops  its  trains 
regularly  to  take  on  and  let  oft  passengers  and  re- 
ceive and  deliver  freight.  The  Denver  and  New 
Orleans  Company  has  erected  at  its  junction 
with  the  Atchison,  Topeka  and  Santa  F£  plat- 
forms and  other  accommodations  for  the  inter- 
change of  business  and  before  this  suit  was  be- 
gun, the  general  superintendent  of  the  Denver 
and  New  Orleans  Company  made  a  request  In 
writing  of  tiie  general  manager  of  the  Atchi- 
son, 1%peka  and  Santa  V6,  as  follows:  "That 
through  bills  of  lading  be  g^ven  via  your  line 
and  ours,  and  that  you  allow  all  freight  con- 
signed via  D.  &  N.  O.  R.  R.  to  be  delivered 
this  Company  at  point  of  junction,  and  on  such 
terms  as  exist  between  your  road  andany  otber 
line  or  lines;  that  you  allow  your  cars,  or  cars 
of  any  foreign  line,  destined  for  points  reached 
^  the  D.  &S.  O.  R.  R.,  to  be  delivered  to  this 
Company  and  hauled  to  destination  In  same 
manner  as  interchanged  with  any  other  line. 
That  you  allow  tickets  to  be  placed  on  sale  be- 
tween points  on  line  of  D.  &  N.  O.  R.  R.,  and 
those  on  line  of  A.  T.  &  8.  F.  B.  R,  or  reached 

[6711  ^  either  line;  that  a  system  of  through  check- 
ing of  baggage  be  adopted;  that  a  transfer  of 
U.  8.  mau  be  made  at  a  point  of  junction.  In 
matter  of  settlements  between  the  two  compa- 
nies for  earnings  and  charges  due,  we  will  Ee^ 
tie  daily  on  delivery  of  fre^ht  to  this  line;  for 
milage  due  for  car  service,  and  for  amounts  due 
for  tickets  interclianged,  we  agree  to  settle 
monthly,  or  in  any  other  manner  adopted  by 

Jour  line,  or  as  Is  customary  between  railroads 
t  such  settlements." 

This  request  was  refused,  and  the  Atchison, 
Topeka  and  Santa  F6  Company  continued  its 
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throi^  business  with  tlie  Denver  and  Rio 
Grande  as  before,  but  declined  to  receive  or  de- 
liver freight  or  passengers  at  the  Junction  of  ttw 
Denver  and  New  Orleans  road,  or  to  give  or 
take  through  bills  of  lading,  or  to  sell  or  receive 
through  tickets,  or  to  check  baggage  over  that 
line.  All  passengers  or  freight  comine  from  or 
destined  for  that  line  were  taken  or  delivered 
at  the  regular  depot  of  the  Atchison,  Topeka 
and  Santa  F€  Company  in  Pueblo,  and  the 
prices  charged  were  according  to  the  regular 
rates  to  and  from  that  point*  which  were  mora 
than  the  Atcliison,  Topeka  and  Santa  F6  re- 
celved  on  a  division  of  tbrou^  rates  to  and 
from  Denver  under  its  anangement  with  the 
Denver  and  Rio  Grande  Company. 

By  the  Constitution  of  Colorado,  article  IS, 
corporations  can  only  be  formed  in  that  State 
under  general  laws,  subject  to  alteration  and  re* 
peal,  and  the  law  under  which  the  Pueblo  and 
Arkansas  Valley  Railroad  Company  was  organ- 
ized, conferred  power,  among  others: 

"Second.  To  cross,  intersect  or  connect  Its 
r^lroad  with  any  other  railway. 

Third.  To  connect  at  state  line  with  roads  of 
other  States  and  Territories. 

Fourth.  To  receive  and  conv^  passengers 
and  properly  on  its  railway. 

Futh.  To  erect  and  maintain  all  necessary  and 
convenient  buildings  and  stations,  fixtures  and 
machinery,  for  ttu  conTenience,accommodation 
and  use  of  passengers,  freights  and  business  in- 
terests, or  which  may  be  necessair  for  the  con* 
struction  and  operation  of  said  railway. 

Sixth.  To  regulate  the  time  and  manner  in  [O^g] 
which  passengers  and  property  shall  be  trans- 
ported, and  the  compensation  to  be  paid  there- 
for." General  Laws  of  Colorado,  1877, 181. 

Sections  4  and  6of  article  IS  of  the  Constitu- 
tion of  Colorado  are  as  follows: 

"Sec.  4.  All  railroads  shall  be  public  high- 
ways, and  all  r^Iroad  companies  shall  be  com- 
mon carriers.  Any  association  or  corporation 
organized  for  the  purpose  shall  have  uie  right 
to  construct  and  operate  a  railroad  betwera  any 
designated  points  within  this  State,  and  to  con- 
nect at  the  state  line  with  railroads  of  other 
States  or  Territories.  Every  railroad  company 
shall  have  the  right  with  its  road  to  intersect, 
connect  with  or  cross  any  other  railroad. 

Sec.  6.  All  individuals,  associations  and  cor- 
porations shall  have  equal  riehts  to  have  per- 
sons and  property  transporteaovorany  railroad 
bi  this  State,  and  no  undue  or  unreasonable  dis- 
crimination shall  be  made  in  charges  or  facilities 
for  transportation  of  freight  or  passengers  with- 
in the  Slate,  and  no  railroad  company,  nor  any 
lessee,  mandger  or  emplo^i  thereof,  shall  give 
any  preference  to  individuals,  associations  or 
corporations  In  furnishing  cars  or  motive 
power." 

No  other  provisions  of  the  Constitution  or  d 
the  statutes  of  the  State  have  been  referred  to 
as  affecting  the  questions  here  involved. 

A  large  amount  of  testimony  is  found  in  the 
record,  as  to  the  custom  of  conuected  roads  in 
respect  to  the  interchange  of  business  and  the 
formation  of  through  lines.  From  this  it  ap- 
pears tlmt,  while  through  business  is  very  gen- 
erally done  on  through  lines  formed  by  an  ar- 
rangement between  connecting  roads,  no  road 
can  make  itself  a  part  of  such  a  line,  so  as  to 
participate  In  its  special  advantages, without  the 
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consent  of  the  others.  Oftentimes  new  roads, 
opening  up  new  points,  are  admitted  at  ooce  on 
notice,  without  a  spedial  asreement  to  that  ef- 
fect or  in  reference  to  details;  stiU,  if  objection 
Is  made,  the  new  road  must  he  content  with  the 
right  to  do  business  over  the  line  in  such  away 
as  the  law  allows  to  others  that  have  no  speclid 
contract  interest  In  the  line  itaetf .  The  manner 
[673]  which  its  business  must  be  done  by  the  line 
will  depend,  not  alone  on  the  counection  of  Its 
track  with  that  of  the  line,  but  upon  the  duty 
which  the  line  as  a  carrier  owes  to  it  as  a  cus- 
tomer. No  usage  has  been  estabUshed  which 
requires  one  of  the  component  companies  of  a 
connecting  through  line  to  grant  to  a  compet- 
itor of  any  of  the  other  companies  the  same  {nrlr* 
flegea  that  are  accorded  to  its  associates,  simply 
bemuse  the  tracks  of  the  competing  company 
unite  with  its  own  and  admit  of  a  free  and  con* 
venient  interchange  of  business.  The  line  is 
made  up  by  the  contracting  companies  to  do 
business  as  carriers  for  tlie  public ;  and  com- 
panies, whose  roads  do  not  form  part  of  the 
line,  luve  no  other  rights  in  connection  with  it 
than  such  as  belong  to  the  public  at  large,  un- 
less special  provision  is  made  therefor  by  the 
lature  or  the  contracting  companies. 

S>n  this  state  of  facts  the  circuit  court  en- 
a  decree  requiring  the  Atchison,  Topeka 
and  Santa  F§  Company  to  stop  all  its  passen- 
ger trains  at  the  platform  built  by  the  Denver 
and  New  Orleans  Company  where  the  two  roads 
joined,  and  to  remain  there  long  enough  to  take 
on  and  let  off  passengers  with  safety,  and  to  re- 
ceive and  deliver  espress'mattcr  and  the  mails. 
It  also  required  the  Atchison,  Topeka  and  San- 
ta Company  to  keep  an  aecnt  there,  to  sell 
tickets,  check  baggage  and  mil  freight  All 
freight  trains  were  to  be  stopped  at  tlie  same 
place  whenever  there  was  freight  to  be  taken  on 
or  delivered,  ifpropcr  notice  was  riven.  While 
the  Atchison,  Topeka  and  Santa  Company 
was  not  required  to  issue  or  recognize  tlirougli 
bills  of  lading  embracing  the  Denver  and  New 
OrleanB  road  In  the  route, or  to  sell  or  recognize 
through  tickets  of  the  same  clinractcr,  or  to 
check  baggage  in  connection  with  tliat  road.  It 
was  rcquirra  to  carry  freight  and  passengers 
going  to  or  coming  from  that  rmd  at  the  same 
price  it  would  receive  if  the  passenger  or  freight 
were  carried  to  or  from  the  same  point  upon  a 
through  ticket  or  througli  bill  of  lading  issued 
under  any  arrangement  with  the  Denver  and 
Rio  Oraade  Companv  or  any  other  competitor 
of  the  Denver  ana  New  Orleans  Company  for 
business.  In  short,  the  decree,  as  entered,  es- 
tablishes, in  detail,  rules  and  regulations  for  the 
working  of  the  Atchison,  Topeka  and  Santa 
F6  and  Denver  and  New  Orleans  roads,  incon- 
[674]  nectioD  with  ench other  asaconnecting through 
line  and,  in  cifect,  requires  the  Atchison,  To- 
peka and  Hanla  Company  to  place  the  Den- 
ver and  New  Orleans  Company  on  an  equal  foot- 
ing as  to  tlie  interchange  of  ousiness  with  the 
most  favored  of  the  competitors  of  that  Com- 
pany, both  as  to  prices  and  facilities,  except  in 
respect  to  the  is^uc  of  through  bills  of  lading, 
through  checks  for  baggage,  through  tickets 
and,  perhaps,  the  compulsory  intcroiaugo  of 
cars. 

From  this  decree  both  Companies  appealed  ; 
the  Atchison,  Topeka  and  Santa  F£  Company, 
because  the  bill  was  not  dismissed;  and  the  Den- 
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ver  and  New  Orleans  Company  because  the  do- 
cree  did  not  fix  the  rates  to  be  charged  by  the 
Atebison,  Topeka  and  Suite  F6  Company  for 
freight  and  passengers  transported  by  it  in  con- 
nection with  the  Denver  and  New  Orleans,  or 
make  a  specific  division  and  apportionment  of 
through  rates  between  the  two  companies,  and 
because  It  did  not  require  the  Issue  of  through 
tickets  and  through  bills  of  lading,  and  the 
through  checkhig  of  baggage. 

The  case  has  been  presented  by  counsel  in  two 
aspects: 

1.  In  view  of  the  requirements  of  the  Consti- 
tution of  Colorado  alone;  and, 

8.  In  view  of  theconmtudonal  and  commtm 
law  obligations  of  railroad  companies  in  Colo- 
rado as  common  carriers. 

We  will  first  consider  the  requirements  of  the 
Constitution;  and  here  it  may  oe  premised  that 
section  6  of  article  15  imposes  no  greater  obli- 
gations upon  the  company  than  the  common  law 
would  have  imposed  without  it.  Every  com- 
mon carrier  must  carry  for  all  to  the  extent  ctf 
his  ca[wci^,  without  undue  or  unreasonable 
discrimination  cttiier  in  charges  or  fadlitiea. 
The  Constitution  has  taken  from  the  Legislature  [675] 
the  power  of  abolishing  this  rule  as  applied  to 
railroad  companies. 

So  in  section  4  there  is  nothing  specially  im- 
portant to  the  present  inquiry  except  the  lost 
sentence:  "Every  railroad  company  shall  have 
the  right  with  its  road  to  intersect,  connect  with 
or  cross  any  other  railroad."  ItaElrond  com- 
panies are  created  to  serve  the  public  us  carriers 
for  hire,  and  their  obligations  to  tlie  public  are 
such  as  the  law  attaclics  to  that  service.  The 
only  exclusively  constitutional  question  in  the 
case  is,  therefore,  whether  the  right  of  one  rail- 
road company  to  connect  its  ram  with  that  ot 
another  companv,  which  has  been  made  part  of 
the  fundamental  law  of  the  Slate,  implies  more 
tiian  a  mechanical  union  of  the  tracks  oiF  the 
ronds  so  as  to  admit  of  the  convenient  passage 
of  cars  from  one  to  the  otiier.  The  claim  on 
the  part  of  the  Denver  and  New  Orleans  Com- 
pany is  that  the  n^ht  to  coDDect  the  roads  in- 
cludes the  right  of  business  intercourse  between 
the  two  Companies,  such  as  is  customanr  on 
roads  forming  a  continuous  line,  and  that  u  the 
Companies  fail  or  refuse  to  agree  upon  the  terms 
of  their  intercourse  a  court  of  equity  may,  in 
the  absence  of  statutory  regulations,  determine 
what  llic  terras  shall  be.  Such  appfcars  to  have 
been  the  opinion  of  tlie  circuit  court  and^  ao- 
cordln^y.  In  its  decreea  compulsoiy  business 
connection  was  established  between  the  two 
Companies,  and  rules  were  laid  down  for  the 
govemment  of  their  conduct  towards  each  oth- 
er in  this  new  relation.  In  other  words  the  court 
has  made  an  arrangement  for  tlie  business  in- 
tercourse of  these  Companies  such  as,in  Its  opin- 
ion, tlicy  ought  in  law  to  have  made  for  them- 
selves. 

Tlicrc  Is  here  no  question  as  to  how  or  where 
the  phy^cal  connection  of  the  roads  shall  be 
made,  for  that  has  already  been  done  at  the 
place,  and  in  the  way,  decided  upon  by  the  Den- 
ver and  New  Orleans  Company  for  lUvilt,  and 
the  Atchison,  Topeka  and  Santa  F6  Company 
docs  not  ask  to  have  it  changed.  The  point  in 
dispute  upon  this  branch  of  tlie  case,  therefore^ 
is  whether,  under  the  Constitution  of  Colorado, 
the  Denver  and  New  Orlcani  Company  has  a 
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crastltuUonal  right,  which  a  court  of  chancery 
can  enforce  by  a  decree  for  Bpeciflc  i>erform- 
ance,  to  form  the  same  business  connection,  and 
C6761  Di^o  same  traffic  arrangement,  with  the 
Atchison,  Topeka  and  Santa  F&  Company  as 
tbatComfiany  grants  to  or  makes  with  any  com- 
peting company  operating  a  connected  road. 

The  right  secured  by  the  Constitution  is  that 
of  a  connection  of  one  road  with  another,  and 
the  language  used  to  describe  the  grant  ia  strik- 
ingly Uke  that  of  section  28  of  the  charter  of 
the  Baltimore  and  Ohio  Bailroad  Company, 

fiven  by  Maryland  on  the  ^th  of  February, 
827,  cb.  123,  Uaiyland  Laws  1826,  which  Uin 
these  words: 

"That  full  right  and  privilege  la  herel^  re- 
•erred  to  the  citizens  of  this  State,  or  any  com- 
pany hereafter  to  be  incwporated  under  the  au- 
thority of  this  State,  to  connect  with  the  road 
hereby  provided  tot,  any  other  railroad  leading 
from  the  main  route,  to  any  other  part  orparts 
of  the  State." 

At  the  time  this  charter  was  granted,  the  idea 
prevailed  that  a  railroad  could  be  used  like  a 
public  highway  by  all  who  chose  to  put  car- 
riages thereon,  subject  only  to  the  payment  of 
tolu  and  to  reasonable  regulations  as  to  the  man- 
ner of  doing  business,  B.  B.  Co.  T.  ir.  8.,  98  U. 
S.,  440  [XXIII.,  968];but  that  the  word  "con- 
nect," as  here  used,  was  not  supposed  to  mean 
anyUiing  more  than  a  mechanic  union  of  the 
trscks,  is  apparent  trom  the  fact  that  when  aft- 
erwards, on  tb»  0th  of  March,  1833,  authority 
was  given  the  owners  of  certain  factories  to 
connect  roads  from  their  factories  with  the 
Washington  branch  of  the  Baltimore  and  Ohio 
Company,  and  to  erect  depots  at  the  junctions, 
it  was  in  express  terma  made  "The  dutf  of  the 
company  to  take  from  and  deliver  at  said  depot 
any  produce,  merchandise  or  manufactures,  or 
other  articles  whatsoever,  which  they  (the  fac- 
tory owners)  may  require  to  he  transported  on 
said  road."  Miuryland  Laws  of  1832,  ch.  175. 
■ec.  16.  The  charter  of  the  Baltimore  and 
Ohio  Company  was  one  of  the  earliest  ever 
granted  in  the  United  States,  and  while  from 
the  beginning  it  was  common  in  most  of  the 
States  to  provide  in  some  form  by  charters  for 
a  connection  of  one  railroad  wiu  another,  we 
bave  not  had  our  attention  called  to  a  single 
case  where,  if  man  than  a  connection  of  tracks 
[6m  required,  the  additional  requiremont  was 
not  distfnctly  stated  and  defined  by  the  Legisla- 
ture. 

Legislation  regulating  the  duties  of  connected 
roads  because  of  their  connection  is  to  be  found 
In  many  of  ttw  States,  and  it  began  at  a  very 
earlyday  inthe  history  of  railroad  construction. 
A»  Umg  ago  as  1843  a  neral  statute  upon  the 
subject  was  passed  in  Maine,  Stats,  of  Maine, 
1842,  cii.  9;  and  in  1854,  ch.  98,  ft  tribunal  was 
established  for  determining  upon  the  "terms  of 
connection"  and  "The  rates  at  which  passen- 
gers and  merchandise  coming  from  the  one  shall 
be  tmasported  over  the  other,"  in  case  the  com- 
panies themselves  failed  to  agree.  Other  States 
have  made  different  provisions  and  as  railroads 
nave  increased  in  number,  and  their  relations 
have  become  more  and  more  complicated,  stat- 
utory regulntions  have  been  more  frequently 
adopted  and  with  greater  particularity  m  mat- 
ters of  detail.   Much  litigation  has  grown  out 
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of  rantroversies  between  connected  roads  as  to 
their  respective  rights,  but  we  have  found  no 
case  in  which,  without  legislative  regulation,  a 
simple  connection  of  tracks  has  been  heldtoea> 
tablish  any  contract  orhusiness  relation  between 
the  companies. 

No  provision  Is  to  be  found  in  any  of  the  Con- 
stitutions of  the  several  States,  having  special 
reference  to  the  government  of  railroad  corpo- 
rations, before  t^t  of  Illinois,  which  was  rati- 
fied by  a  vote  of  the  people  on  the  2d  of  July 
1 870.  Section  13  of  artide  11  of  that  Constitu- 
tion is  as  follows: 

"Hallways  heretofore  constructed  or  that 
may  hereafter  be  constructed  in  this  State  are 
hereby  declared  public  highways,  and  shall  be 
free  to  all  persons  for  the  transpwtation  of  thdr 
persons  and  property  thereon,  under  such  regu- 
lations as  may  be  prescribed  by  law.  And  Uie 
General  Assembly  shall,  from  time  to  time,  pass 
laws  establishing  reasonable  maximum  rat^^of 
chorees  for  the  transportation  of  passengers  aiid 
fought  on  the  diiferent  railroads  of  this  State." 

During  the  same  year  an  amendment  to  the 
Constitution  of  Michigan  was  adopted  bi  these 
words: 

"  Section  1.  The  Le^slature  may,  from  time 
to  time,  pass  laws  establishing  reasonable  max-  C678] 
imum  rates  of  charges  for  the  transportation  of 
passengers  and  freight  on  different  railroads  in 
this  State;  and  shall  prohibit  running  contracts 
between  such  railroad  companies,  whereby  dis- 
crimination Is  made  in  favor  of  either  of  such 
companies  as  against  other  companies  owning 
connecting  or  intersecting  lines  of  railroad." 

The  Constitution  of  West  Virginia  adopted 
in  1873  contained,  sec.  9,  art.  11,  an  exact  copy 
of  section  12,  article  ll  of  the  Constitution  of 
Illinois,  with  an  addition  of  these  words: 

"  And  providing  for  the  correction  of  abusos, 
the  prevention  of  unjust  discriminations  be> 
tween  through  and  local  or  way  freight  and  pas- 
senger tariffs,  and  for  the  protection  of  the  just 
rights  of  the  public,  and  shall  enforce  such  laws 
by  adequate  penalties." 

In  1673  a  new  Constitution  wns  adopted  in 
the  State  of  PcDusvlvania.  Sections  1  and  8  of 
article  17  are  iis  folluwa: 

"Sec.  1.  All  railroads  and  canals  shall  be 
public  highways,  and  all  railroads  and  canal 
companies  shaU  be  common  carriers.  Any  as- 
sociation or  corporation  organized  for  the  pur- 
pose slinll  bave  the  right  to  construct  and  oper- 
ate a  railroad  between  any  points  within  this 
State,  and  to  connect  at  the  state  line  with  rail- 
roads of  other  States.  Every  railroad  company 
shall  have  the  right  with  its  road  to  Intersect, 
connect  with,  or  cross  any  other  railroad;  and 
shall  receive  and  transport  each  the  other's  pas- 
sengers, tonnage  and  cars,  loaded  or  empty, 
without  delay  or  discrimination." 

Sec.  3.  All  individuals,  associations  and  cor^ 
porations  shall  bave  equal  right  to  have  persons 
and  property  transported  over  railroads  and  ca- 
nals, and  no  undue  or  unreasonable  discrim- 
ination shall  be  made  in  charges  for,  or  in  facili- 
ties for,  transportation  of  freight  or  passengers 
within  the  State,  or  coming  from  or  going  to 
any  other  State,  Persons  and  property  tnins- 
ported  over  any  railroad  shall  be  delivered  at 
any  station  at  charges  not  exceeding  the  charges 
for  transportation  of  persons  and  jwoperty  of 
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the  same  daas  in  tiie  same  dlractiom  to  any  more 
distant  Btatlou;  Init  ezcurBion  Ucketa  may  be  is- 
lued  at  apecial  rates." 

Since  that  time  new  Constitutions  have  been 
adopted  in  Alabama,  Arkansas,  California,  Col- 
1679]  ^'^Oji  Georgia,  Louisiana,  Missouri,  Nebraska 
and  Texas.  In  Georgia,  sec.  8,  art,  4,  author- 
ity was  given  the  Legislature  to  regulate  fares 
and  freights  and  to  prevent  unjust  discrimina- 
tions; and  In  Nebroua,  sec.  4,  art.  11,  the  pro- 
vision in  the  Constitation  of  Illinois  was  sub- 
Btanlially  followed;  but  In  Alabama,  sec.  21, 
art.  IQ;  Arkansas,  sec.  1,  art.  17;  California,  sec. 
17,  arL  IS;  Louisiana,  art.  243;  3Iissouri,  sees. 
IS,  18.  14,  art.  12,  and  Texas,  sec.  1,  art.  10,  the 
whole  of  section  I,  article  12  of  that  of  Penn- 
Q'lvania  is  included  without  any  material  cbnnce 
of  phraseology.  In  Colorulo,  however,  while 
all  the  rest  of  that  section  is  adopted,  these 
words  are  omitted:  "And  shall  receive  and 
transport  each  other's  passengers,  tonnage  and 
cars,  loaded  or  empty,  without  delay  or  d  iscrim- 
Inatton."  And  so,  while  the  first  sentence  of 
section  S,  article  12,  is  included^  in  language  al- 
most  identical,  the  last  sentence,  which  provides 
that  passengers  and  property  shall  be  delivered 
at  all  stations  at  cnarges  not  exceeding  the 
charges  to  a  more  distant  station,  Is  left  out,  and 
the  following  inserted  in  its  place:  "And  no 
railroad  company,  nor  any  lessee,  manager  or 
einpioyi  thereof,  shall  give  any  preference  to  in- 
dividuals, associations  or  corporations  in  fur- 
nishing cars  or  moUve  power.'*  Both  these  al- 
terationa  axe  Blraiificant,  and  we  cannot  avoid 
the  oondudon  that  their  purpose  was  to  leave 
the  Legislature  free  to  act  in  the  regulation  of 
the  duUes  of  connected  roads  toirards  each  other 
as  the  public  good  might  require,  for  It  is  al- 
ways to  be  borne  In  mind  that  while  constitu- 
tional provisions  of  this  character  are  intended 
as  securities  for  the  rights  of  the  people,  they 
may  operate  also  as  limitations  on  thejpowets 
of  the  L^islature.  To  our  minds  It  u  clear 
that  the  con^tutional  right  in  Colorado  to  con- 
nect railroad  with  railroad  docs  not  of  itself  im- 
ply the  right  of  connecting  business  with  busi- 
ness. The  railroad  companies  are  not  to  be  con- 
nected, but  their  roads.  A  connection  of  roads 
mav  make  a  connection  in  buMness  convenient 
and  desirable,  but  the  one  does  not  necessarily 
carxywithitttieoUier.  Thelanguageof tbeCon- 
stitution  Is  that  railroads  may  "  intersect,  con- 
nect with  or  cross  "  each  other.  This  clearly 
applies  to  the  road  as  a  physical  structure,  not 
to  the  corporation  or  its  business. 
This  bnngs  us  to  the  consideration  of  the  sec- 
TAAnt  branch  of  the  case,  to  wit:  the  relative  rights 
[08UJ  q{  Companies  at  common  law  and  un- 

dw  the  Constitution  as  owners  of  connected 
roads.  It  being  conceded  that  there  are  no  statu- 
tonr  regulations  applicable  to  the  subject. 
The  Constitution  expressly  provides: 

1.  That  all  shall  have  equal  rights  In  the 
transportation  of  persons  and  property; 

2.  That  there  shall  not  he  any  undue  or  un- 
reasonable discrimination  in  charges  or  facili- 
ties; and, 

8.  That  preferences  ahan  not  he  given  In  fnr- 
slslilng  cars  or  motive  power. 

It  does  not  expressly  provide: 

1.  That  tlie  tmios  of  one  connected  road  shall 
stop  for  the  exchange  of  business  at  the  junc- 
tion with  the  other;  nor. 
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2.  That  coimanles  owning  connected  ro«d« 
shall  unite  In  torming  a  through  line  for  con- 
tinuous business,  or  haul  each  other's  cars;  nor, 

8.  That  local  rates  on  a  through  line  shall  be 
the  same  to  one  connected  road  not  in  the  line 
as  the  through  rates  ore  to  another  which  Is; 
nor, 

4.  That  If  one  company  refuses  to  agree  with 
anoth^  owning  a  connected  road  to  firm  % 
through  line  or  to  do  a  connecting  business,  % 
court  of  chancery  may  order  that  such  a  haai- 
ness  be  done  uid  fix  the  terms. 

The  question,  then,  is,  whether  these  rights  or 
any  of  them  are  implied  either  at  common  law 
or  from  the  Constitution. 

At  common  law.  a  carrier  Is  not  bound  to 
carry  except  on  his  own  line,  and  we  think  it 
quite  clear  that  if  he  contracts  to  go  beyond  ba 
may.  In  the  absence  of  statutory  regulations  to 
the  contrary,  determine  for  himself  what  agen- 
cies he  will  employ.  His  contract  is  equivuent 
to  an  extension  oi  his  tine  for  the  purposes  of 
the  contract,  and.  if  he  holds  himself  out  as  a 
carrier  beyond  the  line,  so  that  he  may  be  re- 
quired to  carry  in  that  way  for  all  alike,  he  may 
nevertheless  confine  himsuf  in  carrying  to  the 
particular  route  he  chooses  to  use.  He  puts 
himself  in  no  worse  position,  by  extending  his 
route  with  the  help  of  others,  than  he  woidd 
occupy  if  the  means  of  transportation  employed 
were  all  his  own.  He  certainly  may  select  his  [QSl } 
own  agencies  and  his  own  assouatca  for  doing 
his  own  work. 

The  Atehiaon,  Topcka  and  Santa  F6  OtHnpor 
ny,  as  the  lessee  of  the  Pueblo  and  Arkansaa 
Valley  Railroad,  has  the  statutory  right  to 
estabush  its  own  stations  and  to  regulate  the 
time  and  manner  in  which  It  will  carry  persons 
and  property  and  the  price  to  be  paid  therefor. 
As  to  all  these  matters,  it  is  undoubtedly  sub- 

?ect  to  the  power  of  legislative  regulation,  but 
D  the  absence  of  regulation  it  owes  only  such 
duties  to  the  public,  or  to  individuals,  assodft- 
tions  or  corporations,  as  the  common  law  or 
some  custom  having  the  force  of  law  has  es- 
tablished for  the  government  of  those  in  Its  con- 
dition. As  has  already  been  shown,  the  Con- 
stitution of  Colorado  gave  to  every  railroad 
company  in  the  State  the  right  to  amechanlcal 
union  of  Its  road  with  that  tA  any  other  com- 
pany in  the  State,  but  no  more.  The  Legislsr 
ture  has  not  seen  fit  to  extend  this  right,  as  It 
undoubtedly  may  and.  consequently,  the  Den- 
ver and  New  Orleans  Company  comes  to  the 
Atchison,  Topeka  and  Santo  Fe  Company  just 
as  any  other  customer  does  and  with  no  more 
rights.  It  baa  esteblished  its  junction  and  pro- 
vMed  Iteelf  with  the  means  of  transaeting  Ito 
busfaiesa  at  tiiat  place,  but  as  yet  It  has  no  leg- 
fslaUve  authority  to  compel  the  other  Company 
to  adopt  that  station  or  to  esteblish  an  agency 
to  do  business  there.  So  far  as  stetutory  regu- 
lations are  concerned,  if  it  wishes  to  use  the 
Atchison,  Topeka  and  Santo  road  for  busi- 
ness, it  must  go  to  the  place  where  that  Com- 
pany tokes  on  and  lets  off  passengers  or  prop- 
erty for  othois.  It  has  as  a  rallnwd  oompanv 
no  statutory  or  constitutional  privileges  In  thu- 
particuUr  over  other  persons,  associations  or 
corporations.  It  saw  lit  to  esteblish  its  jun<> 
tion  at  a  place  away  from  the  station  which  the 
Atohlson,  Toiieka  and  iianta  Yi  Company  had. 
in  the  exercise  of  Ite  Icgul  discrciion,  locuteil 
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for  its  own  convenience  and  that  of  the  pubUc. 
It  does  not  now  ask  to  enter  that  station  with 
Its  tracks  or  to  interchange  busiDcss  at  that 
place,  but  to  compel  the  Atcbisoo,  Topeka  and 
Banta  Fe  Company  to  stop  at  its  statiou  and 
transact  a  connecting  business  there.  No  stat- 
ute requires  ibat  connected  ronds  ^all  adopt 
•Atti  stations,  or  that  one  milroad  compo- 
ny  shall  stop  at  or  make  use  of  the  station  of 
another.  Each  company  in  the  State  bus  the 
legal  right  to  locate  its  own  stations  and,  so  far 
OS  statutory  regulations  are  concerned,  is  not 
required  to  use  any  otber. 

A  railroad  company  is  prohibited,  both  by 
the  commoQ  law  and  by  the  Constitution  of 
Colorailo,  from  discriminating  unreasonably  in 
faror  of  or  against  another  company  seeking  to 
do  business  on  its  road;  but  that  does  not  nec- 
essarily  imply  that  It  must  stop  at  the  junction 
of  one  and  interchange  business  there,  because 
it  has  established  joint  depot  accommodations 
and  provided  facilities  for  doing  a  conuecting 
business  with  another  company  at  another 
place.  A  station  may  be  establislicd  for  the 
special  acconmiodation  of  a  particular  custom- 
er; but  we  have  never  heard  it  chiinicd  that 
eveiy  other  customer  could,by  a  suit  iu  equity, 
in  the  absence  of  a  statutory  or  contiact  right, 
compel  the  company  to  establish  a  like  stauon 
for  hia  special  accommodation  at  some  other 
place.  Such  matters  are  and  always  have 
Deen  proper  subjects  for  legislative  cousidcra' 
tion,  unless  prevented  by  some  charter  con- 
tract; but,  as  a  ^ncral  rule,  remedies  for  in- 
justice of  that  kind  can  only  be  obtained  from 
the  Legislature.  A  court  of  chancery  is  not, 
any  more  than  is  a  court  of  law,  clothed  with 
le^slative  power.  It  may  enforce,  in  its  own 
appropriate  way,  the  specific  (>crformance  of 
an  existing  legal  obligation  arising  out  of  con- 
tract, law  or  usage,  out  it  cannot  create  the 
obli^tion. 

In  tiie  present  case,  the  Atchison,  Topeka 
and  Santa  and  the  Denver  and  Rio  Grande 
Companies  formed  their  business  conncctioD 
and  established  their  junction  or  joint  station 
long  before  the  Denver  and  New  Orleans  rood 
was  built.  The  Denver  and  New  Orleans 
Company  saw  fit  to  make  its  junction  with  the 
Atchison,  Topeka  and  Santa  F€  Company  at  a 
difiereot  place.  Under  these  circumstances,  to 
hold  that^  If  the  Atchison,  T(H>eka  and  Suita 
F£  continued  to  sum  at  its  old  station,- after  the 
Denver  and  New  Orleans  was  built,  a  refusal 
to  stop  at  the  junction  of  the  Denver  and  New 
Orleans,  was  an  unreasonable  discrimination  as 
to  facilities  in  favor  of  the  Denver  and  Rio 
Grande  Company  and  against  the  Denver  and 
New  Orleans,  would  be  !□  effect  to  declare  that 
fWS]  every  railroad  company  which  forces  a  con- 
nection of  its  road  with  that  of  another  com- 
pany has  a  right,  under  the  Constitution  or  at 
the  common  law,  to  require  the  company  with 
which  it  connects  to  do  a  connecting  busi- 
ness at  the  junction,  if  it  does  a  similar  busi- 
ness with  any  other  company  under  any  other 
circumstances.  Such,  we  think,  is  not  ue  law. 
It  may  be  made  so  by  the  Le^stativo  Depart- 
ment of  the  Qovemmcnt,  but  it  does  not  fol- 
low, as  a  necessary  consequence,  from  the  con- 
stitutional right  of  a  mechanical  union  of 
tracks,  or  the  constitutional  prohibition  against 
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undue  or  unreasonable  discrimination  in  facIU* 
ties. 

This  neccssariljr  disposes  of  the  question  of 
a  continuous  business,  or  a  through  line  for 
passengers  or  freight,  including  through  tick- 
ets, through  bills  of  lading,  through  checking 
of  baggage  and  the  like.  Such  a  business  does 
not  necessarily  follow  from  a  connection  of 
tracks.  The  connection  may  enable  the  com- 
panies to  do  such  a  business  couvenicnUv  when 
It  is  established,  but  it  does  oot  of  itself  estab- 
lish the  business.  The  Lc^'Islature  cannot  take 
away  the  right  to  a  physicol  union  of  two  roads, 
but  whether  a  connecting  business  shall  be  done 
over  Uiem  after  the  union  is  made,  depends  on 
legislative  regulation  or  cootract  obligation. 
Au  interchange  of  cars  or  the  hauling  T>y  one 
company  of  the  cars  of  the  other  implies  a  stop 
at  tlie  junction  to  make  the  exchange  or  to  take 
the  cars.  If  there  need  be  no  stop,  mere  need  ha 
no  exchange  or  taking  on  of  cars. 

The  only  remaining  questions  are  as  to  the 
obligation  of  the  Atchison,  Topclca  and  Santa 
FH  Company  to  carry  for  the  Denver  and  New 
Orleans  when  passengers  go  to  or  freight  is  de- 
livered at  the  regular  stations,  and  the  prices  to 
be  charged.  As  to  the  obligation  to  cany,  there 
is  no  dispute  and  we  do  not  understand  it  to  be 
claimed  tiiat  carriage  has  ever  been  refused 
when  applied  for  at  ute  proper  place.  The  con- 
troversy and  the  only  controversy  is  about  the 
place  and  price. 

That  the  price  must  be  reasonable  is  con- 
ceded, and  it  is  no  doubt  true  that  in  determin- 
ing what  is  reasonable  the  prices  charged  for 
business  coming  from  or  going  to  other  roods 
connecting  at  Pueblo  may  be  taken  into  cou- 
sidcration.  But  the  relation  of  the  Denver  and 
New  Orleans  Company  to  the  Atcbieou,  Topeka 
and  Santa  Fk  is  that  of  a  Pueblo  customei',  and 
it  does  not  necessarily  follow  that  the  price 
which  the  Atchison.  Topeka  and  Santa  Fegets 
for  transnortatiott  to  and  from  Pueblo,  on  a  di- 
vision of  through  rates  among  Uie  component 
companies  of  a  through  line  to  Denver,  must 
settle  the  Pueblo  loc^  rates.  It  may  be  that 
the  local  rates  to  and  from  Pueblo  are  too  high 
and  that  they  ought  to  be  reduced,  but  that  is 
an  entirely  mfferent question  from  a  division  of 
through  rates.  There  is  no  compluint  of  a  dis- 
crimination against  the  Denver  and  New  Or- 
leans Company  in  respect  to  the  regular  Pueblo 
rates;  neither  is  there  anything  except  the 
through  rates  to  show  that  the  local  rates  are 
too  high.  The  bill  does  not  seek  to  reduce  the 
local  rates,  but  only  to  get  this  Compaoy  put 
into  the  same  position  as  the  Denver  and  Rio 
Grande  on  a  division  of  through  rates.  This 
cannot  be  done  until  it  is  shown  that  the  relative 
situations  of  the  two  conipanics  with  the  Atch- 
ison, Topeka  and  Santa  Fe,  both  as  to  the  kind 
of  service  and  as  to  the  conditions undcrwhlch 
it  is  to  be  performed,  are  substantially  the  same, 
so  that  what  is  reasonable  for  one  must  neces- 
sarily be  reasonable  for  the  other.  When  a  busi- 
ness connection  shall  be  established  between  the 
Denver  and  New  Orleans  Compaoy  and  the 
Atchison,Topeka  and  Santa  F£at  their  junction, 
and  a  continuous  line  formed,  different  ques- 
tions may  arise;  but  so  long  as  the  situation  of 
the  parties  continues  as  it  is  now,  we  cannot  say 
that,  as  a  matter  of  law,  the  prices  charged 
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the  Atchison,  Topeka  and  Santa  F6,  tor  tfae 
tnmqMrtatlon  of  peacaoim  and  t^perQr  coming 
tnm  or  going  to  tne  Denver  and  New  Orleans, 
most  neceestfilT  be  the  same  as  are  find  for 
the  continuous  line  over  the  Denver  and  Rio 
Chande. 

Our  attention  has  been  called  to  several  cases 
In  the  English  courts  where  the  ques^n  of 
reasonflhle  or  nnreasoDable  preference  by  rail- 
way compaoles  has  been  considered,  but  they 
all  arose  under  the  "Bailway  and  Canal  Trafflo 
Act,  1854."  17  &  IB  Vict,  ch.  81,  and  famish 
but  little  aid  lo  the  determination  of  the  prea- 
«nt  cnse.  They  are  instructive  and  of  high  au- 
thority as  to  what  would  be  undue  or  unreason- 
able preferences  among  competing  customers, 
but  none  of  them  relate  to  the  rights  of  con- 
nected railroads  where  Uiere  Is  no  provision  in 

[tt8S]  law  for  their  operation  as  continuoua  lines  tor 
business.  And  here  it  is  propra  to  remark  that 
In  tlie  very  Act  under  which  these  cases  arose  it 
fa  provided  that  "Every  railway  company  *  •  • 
working  railways  •  •  •  which  form  part 
of  a  continuous  lioe  of  railway  •  •  *  com- 
munication *  *  *  shall  afford  all  due  and 
reasonable  facilities  for  receiving  and  forward- 
ing by  one  of  such  railways  *  *  *  all  the 
traffic  arriving  by  the  other,  without  any  un- 
reasonable delay,  and  without  any  *  *  *  pref- 
eronce  or  advantage,  or  prejudice  or  disadvan- 
tage *  *  *  and  so  that  noobstructionmav 
be  offered  to  the  public  desirous  of  using  such 
railways  •  *  •  as  a  continuoua  line  of  com- 
munication, and  so  that  all  reasonable  accom- 
modation may,  by  means  of  the  railways  *  *  * 
oi  the  several  companies,  be  at  all  times  af- 
forded to  the  public  In  that  behalf."  If  com- 
plaint was  made  of  a  violation  of  this  provision, 
«mlicntl0D  could  be  made  to  the  courts  for  re- 
lief. Were  there  such  a  statute  in  Colorado, 
this  case  would  come  before  us  in  a  different 
aspect.  As  it  Is,  we  know  of  no  power  in  the 
Indfciaiy  to  do  what  the  Parliament  of  Great 
Britain  has  done  and  what  the  proper  legislative 
authority  ouglit  perhaps  to  do,  for  the  relief  of 
ttw  parties  to  thU  controversy. 

All  the  American  cases  to  which  our  attention 
has  been  called  by  counsel  relate  either  to  what 
amoimts  to  undue  discrimination  between  the 
customers  of  a  railroad  company,  or  to  the 
power  of  a  court  of  chancety  to  interfere,  if 
there  is  such  a  discrimination.  None  of  them 
liold  that,  in  the  absence  of  statutory  direction 
<jt  a  Bpeciflc  contract,  a  company  having  the 
power  to  locate  its  own  stoppmg  places  can  be 
required  by  a  court  of  equity  to  stop  at  another 
raflroiid  junction  and  interchange  business,  or 
that  it  must  under  all  circumstances  give  one 
connecting  road  the  snme  facilities  and  the  same 
rates  tliat  it  docs  to  another  with  which  it  has 
entered  into  special  contract  relations  for  a  con- 
tinuous tlm}ugh  line  and  arranged  facilities  ac- 
cordingly. The  cases  aie  all  instructive  in  their 
anolo^es,  but  their  facta  are  different  from  those 
we  have  now  to  consider. 

We  have  not  referred  specinlly  to  the  tripar- 
tite agreement  or  Its  provisions,  because,  In  our 

r 030] opinion,  It  has  nothing  to  do  with  this  case  as 
it  ia  now  presented.  Hie  question  here  is 
wbetlier  the  Denver  and  New  Orleans  Company 
would  have  the  right  to  the  relief  it  asks  if  there 
were  no  such  contract;  not  whether  the  con- 
ttact,  if  it  exists,  will  be  a  bar  to  anch  a  right 
«9H 


1'be  real  question  In  the  case,  as  it  now  cornea 
before  na,u  whether  the  relief  required  Islula- 
lative  hi  its  c^racter  or  judicial.  We  HbSak  H 
is  legislative  and  that,  upon  the  ezistinff  tactM, 
a  court  of  chancery  can  afford  no  remedy. 

The  decree  of  t/ie  Circuit  Ofurt  mwrMd  tatd 
the  eauMT  emanded.  teith  dlnetfm  to  diamtm  file 
btUwWiouipr^fmiie*. 

Dnieoopr.  Ifest; 

James  B.  UoKeoaer*  Oerk,  Sa^  Court,  U.  B. 


ALLISON  C.  OHEELT  ato  ELLA  8. 
OHEELY,  Heirs  of  Sarah  A.  CUyton.  De- 
ceased^  aus  RICHABD  HAOKEY,  F^. 
in  Brr., 

9. 

SARAH  A.  CLAYTON. 
(See  B.  C  Barter's  ed.,  701-710.) 
JHvoroe,  whtn  no  bar  to  viftfi  aetion. 

*A  decree  at  divorae  frMD  ttie  bond  of  maWmonr, 
oboUned  br  a  husband  In  a  temtnlal  court,  upon 
nottoe  to  his  absent  wUto  by  publication,  Insulncient 
to  support  the  JurtodlotlOB  to  gnat  tbe  dl  vorce  un- 
der toe  statutes  of  the  TeirlttHrr,  repeatedly  and 
uniformly  construed  by  tbe  hlirtMSt  court  of  tbe 
State  after  Its  admission  Into  tbe  union.  Is  no  bar  to 
an  action  by  tfae  wife,  after  tbe  husband's  doatb.  In 
tbe  Olrouit  Oourt  of  the  ITnitod  States,  to  reoovor 
Buohao  estate  In  Us  land  as  toe  local  statutes  give 
to  a  widow. 

nXo.  18.] 

8ubmiUedJan.J0,J88l  Jieetdad  Mar.  10,1884. 

F ERROR  to  the  Circuit  Oourt  of  the  United 
States  for  the  District  of  Colorado. 
The  history  and  facts  of  tbe  case  fully  appear 
in  the  opinion  of  the  court. 

Me»ar$.  WUUurd  Teller  and  A  M.  TMer, 
for  plaintiffs  In  error: 

Mr.  It.  O.  Rockwell*  for  defendant  in  er- 
ror. 

Mr.  Justice  Qrm^  deUvered  the  (q;iinIoB  of 
the  court: 

This  Is  a  writ  of  error  sued  out  by  Sarah  A. 
Clayton  and  her  tenant,  Richard  Ibckey,  citi- 
zens of  Colorado,  to  reverse  a  judgment  of  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Colorado,  in  an  action  brought  against 
them  by  Barah  A.  Clayton,  describing  herself 
as  a  citizen  and  resident  of  Illinois,  and  widow 
and  heir  at  law  of  James  W.  Clayton,  deceased, 
to  recover  a  tract  of  land  in  tbe  Coimty  of  Jef- 
ferson and  State  at  Ctdorado,  and  a  lode,  min-  [70fl 
ing  claim  and  quarts  mill  hi  OUpin  Ooim^  In 
that  SUte,  and  the  rents,  Issuea  and  profita 
thereof. 

Trial  by  jury  having  been  duly  waived,  the 
case  was  tned  by  the  court,  which  found  the 
following  facts: 

"1.  That  the  ^Intlff  and  James  W.  Clayton 
Intermarried  at  Wheeling,  In  the  State  of  vIf- 
ginia,  on  the  3d  of  Hay,  1865. 

2.  That  on  the  first  day  of  March,  1867,  the 
said  James  W.  Clayton  filed  bis  bill  for  divorce 
against  the  said  plaintiff  in  the  District  Court 
of  Gilpin  County,  Colorado  Territory,  which 
was  a  court  of  competent  jurisdiction  In  that 
behalf;  that  the  cause  alleged  in  said  bill  as 

*Head  note  by  Jtfr.  JuMee  Obat. 

^    110  p.  8. 

Digitized  by  ^3 O O Q I C 


Ohbslt  t.  Cuttub. 


701-710 


«OQDd  for  dlTOTce  wu  tlut  the  said  James  W. 
Clayton  had  in  1868  taken  the  defendant  there- 
to, the  plainlifl  in  tbta  salt,  to  the  State  of  IIU- 
aoii,  and  that  she  had  refused  to  letum  to  Col- 
enao  and  had  refused  to  Uto  with  said  James 
W.  ClaTton,  although  he  hod  often  requested 
her  to  0.0  so  and  had  ottered  to  furnish  to  her 
a  home  and  sufficient  maintenance  in  Colorado. 

8.  That  the  plaintiS  in  this  suit  was,  on  the 
•aid  first  d^  of  March,  1867,  and  thereafter  tm- 
til  the  present  time,  a  citizen  and  resident  of  the 
State  of  Illinois. 

4.  ThatatthetimeoffllingsaidblllintheDis- 
trict  Court  of  OUpin  County,  a  summons  was 
issued  out  of  said  court,  directed  to  the  sberifF 
of  said  Gilpin  County  to  execute,  commanding 
him  to  summon  the  aud  plaintiff  to  answer  the 
said  bill,  whidi  summons  was  in  all  respects  as 
required  by  the  law  of  the  Territory  then  in 
force  regulatioe  such  matters. 

6.  That  the  sheriff  of  Oilpin  Countr,  on  the 
«ame  first  day  of  March,1867.  returned  the  said 
summons  into  the  said  District  Court  of  Gilpin 
County  with  his  indorsement  thereon  that  the 
defendant  therein,  the  [jaintill  In  this  suit,  was 
not  found  In  his  countv. 

6.  That  a  notice  of  Uie  pendency  of  said  suit 
In  the  said  District  Court  of  Oilpin  County  was 
published  In  a  weekly  newspaper  printca  and 
published  in  the  said  Gilpin  County,  for  four 
weeks,  beginning  wltli  and  next  after  the  first 
day  of  Marcb,ltro7;  and  the  first  publication  of 
said  notice  was  more  than  thirty  days  before 
the  return  day  of  said  summons;  that  the  cer- 
tificate showing  such  puhtication  was  to  theef- 

■aM-i  feet  that  tliefintpubhcationof  such  notice  was 
-      -'on  the  Ist  of  March.  1867,  and  the  lost  publica- 
tion was  on  themh  of  March,  1867;  that  said 
certificate  was  filed  in  said  cause  on  the  SSd  of 
Uaich,  1867. 

7.  That  the  defendant  in  the  said  divorce  suit, 
the  plaintiff  in  this  suit,  was  notnotitied  of  the 
pendency  thereof,  except  as  aforesaid. 

8.  That  a  decree  was  entered  in  the  said  suit, 
brought  in  the  said  District  Court  of  Gilpin 
County,  on  the  36th  of  June,  1868,  divorcingthe 
said  James  W.  Clayton  from  the  defendant 
therein,  the  plaintiff  In  this  suit,  which  said  de- 
cree recites  at  tlie  commencement  thereof  that 
it  appearing  to  the  court  that  due  service  had 
been  had  upon  said  defendant  before  the  4th  of 
April,  1867,  and  that  such  service  had  been 
made,  according  to  the  laws  of  the  Territory  of 
Colotiido  and  the  rules  and  practice  of  that 
court,  more  than  ten  days  previous  to  the  first 
day  of  the  April  Term  of  said  court,  and  that 
the  defendant  was  called  and  defaulted. 

0.  That  the  said  James  W.  Clayton  and  the 
defendant  iu  this  suit,  Sarah  A.  Clayton,  inter* 
married  in  the  year  1870,  at  and  within  the  State 
of  Colorada 

10.  Tliat  the  said  James  W.  Clayton  departed 
this  life  about  the  lOtb  of  October,  1874,]eavi[ig 
the  said  plaintiff,  and  two  childrcD,  issue  of  hia 
marriage  with  the  said  plaintiff,  him  surviving. 

11.  That,  at  and  before  the  timeof  his  death, 
the  said  James  W.  Clayton  was  seised  in  fee 
of  the  premises  described  in  the  complaint  as 
situated  in  Jefferson  County. 

12.  That,  at  and  before  the  time  of  his  death, 
the  said  James  W.  Clayton  was  the  owner  of 
the  premises  described  in  the  complaint  as  situ- 
ated in  the  County  of  Qilpin,  and  in  virtue  of 

uo  u.  s. 


such  ownership  was  entitled  to  hold,  occupy 
and  possess  the  sam& 

18.  That  the  value  of  the  USB  and  occupatl<n 
of  the  said  premises  since  the  8d  of  April,  1677, 
and  the  rents,  issues  and  profits  thereof,  as  to 
the  undivided  one  half  part  thereof,  is  11,720.'* 

Upon  the  facts  so  found,  the  court  made  the 
following  rulings  and  conclusions  in  matter  of 
law: 

"First.  That,  because  the  said  defendant 
therein,  the  plaintiff  in  this  suit,  was  not  imn>- 
erly  notified  of  the  pendency  of  said  suit  in  the  [704 
District  Court  of  Gilpin  Connty,  the  decree  ai 
divorce  entered  therem  was  and  Is  void  and  of 
no  effect. 

Second.  That  the  said  plaintiff  in  Uiis  suit, 
in  virtue  of  her  marriage  with  the  said  James 
W.  Clayton,  was  and  is,  with  the  surviving 
children  before  meotioncd.  his  heir  at  law,  and 
as  such  is  entitled  to  one  half  part  of  his  estate. 

Third.   That  tlie  said  plaintiS  Is  the  owner 
in  fee  of  the  tmdivlded  one  haU  port  of  the 
tate  described  in  the  complaint  as  dtnated  in 
Jefferson  County. 

Fourth.  That  the  sold  plaintiff  is  the  owner 
and  under  the  laws  of  the  State  is  entitled  to 
hold,  occuOT  and  possess  tlu  undivided  one 
half  part  of  Utc  estate  described  in  the  complaint 
as  situated  in  Ollptn  County. 

Fifth.  That  the  said  plaintiff  is  entitled  to 
recover  of  the  said  defendants,  as  and  for  the 
rents,  issues  and  profits  of  said  premises,  and 
damages  for  the  detention  thereof,  the  said  sum 
of  $1,725." 

Judgment  was  accordingly  rendered  tor  the 
plaiotuf  on  March  8, 1679;  and  the  defendants 
tendered  a  bill  of  exceptions,  and  sued  out  this 
vrrit  of  error.  The  plaintiff  in  error,  Clayton, 
having  died  since  the  entry  of  the  case  in  this 
court,  her  heirs  have  been  made  parties  in  her 
stead. 

Tho  true  question  in  this  case  is,  which  of  the 
two  £tarah  A.  Claytons  was  the  lawful  wife  of 
James  W.  Clayton  at  the  time  of  his  death  and, 
08  such,  entitled  br  the  Statutes  of  Colorado  to 
inherit  one  half  of  his  real  estate.  R.  S.,  1867, 
ch.  28;  General  Laws  of  1877,  ch.  26.  Id  order 
to  avoid  the  confusion  arising  from  the  identity 
of  name,  from  their  transposition  on  tlte  docket 
of  this  court  and  from  the  death  of  one  of  them 
pending  the  writ  of  error,  it  will  be  convenient 
to  designate  them,  as  in  the  record  of  the  court 
below,  the  defendant  in  error  as  the  i^intiff, 
and  Uie  plaintiff  in  error  as  the  defendant.  [70B 
Mackey,  the  other  plaintiff  in  error,  occupied 
the  land  as  tenant  only  and  needs  no  further 
mention. 

The  courts  of  the  State  of  the  domicil  of  the 
parties  doubtless  have  jurisdiction  to  decree  a 
divorce,  in  accordance  with  its  laws,  for  any 
cause  allowed  by  those  laws,  without  regard  to 
the  place  of  the  marriage,  or  to  that  of  the  com- 
mission of  the  offense  for  which  the  divorce  is 
granted;  and  a  divorce  so  obtained  is  valid 
everywhere.  Story,  Confi.  Laws,  sec.  230  a; 
Ghaeverv.  Wilaon,  9  Wall..  108 [76 U.  S.,  XIX., 
604];  Harvejf  v.  JiTamie,  8  App.  Cas.,  48.  If  a 
win  is  living  apart  from  her  husband  without 
sufficient  cause,  his  domicil  ts  In  law  her  dom- 
icil and,  in  the  absence  of  any  proof  of  fraud  or 
misconduct  on  his  part,  a  divorce  obtained  by 
him  in  the  State  of  his  domicil,  after  reasonable 
notice  to  her,  oitlier  by  posoial  serrioe  or  by 
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publication  tn  accordance  with  Its  laws.  Is 
nlld.  although  she  never  in  &ct  resided  In 
that  State.  Swim  t.  Sianwm,  IIS  Haas. ,  488; 
Bimt  V.  Hunt,  72  K.  T.,  318.  But  hi  order  to 
make  the  divorce  valid,  either  in  the  State  In 
which  it  Is  granted  or  in  another  State,  there 
muBt>  unless  the  defendant  appeared  in  the  suit, 
have  been  such  notice  to  her  as  the  law  of  the 
first  State  requires. 

The  decree  of  divorce  set  up  In  this  case  was 
obtdned  before  the  admission  of  Colorado  into 
the  Union,  and  under  the  Revised  Statutes  of 
1667  of  the  Territory  of  Colorado. 

By  chapter  26  of  those  statutes,  relating  to 
divorce  and  alimony,  each  district  court  of  the 
Territory,  sitting  as  a  court  of  cbancetr,  had 
Jurisdiction,  upon  the  like  process,  practice  and 
looceedings  as  in  other  cases  In  chancery,  to  de- 
cree a  dlvOTce  from  the  bond  of  matiimony  to 
dther  husband  or  wife,  for  the  other's  willful 
deserticm  and  absence  for  one  year  without 
reasonable  cause. 

Chapler  18  of  the  same  statutes,  relating  to 
chancery  proceedings,  contained  the  foUnAnn^ 

Srovisions:  by  sections  6,  6,  upon  the  filing  of 
le  bill,  the  clerk  was  to  issue  a  summons  re- 
turnable at  the  next  term  after  its  date,  directed 
to  the  sheriff  of  the  county  In  which  the  de- 
fendant resided,  if  a  resident  of  the  Territory, 
requiring  him  to  appear  and  answer  the  bill  on 
the  return  day  of  ttie  summons.  By  section  7, 
service  of  the  summons  was  to  be  made  by  read* 
Ing  it  to  the  defendant,  or  leaving  a  copy  with 
one  of  his  family  at  his  usual  place  of  abode, 
ten  days  before  tbo  return  dav.  By  section  8, 
whenever  any  complainant  filed  In  the  clerk's 
office  an  afilmvit  showing  ttiat  a  defendant  re- 
sided or  had  gone  out  of  the  Territory,  the 
(derk  was  to  cause  notice  to  be  publldiea  in  a 
newspaper  in  the  Territory  for  four  successive 
weeks,  the  first  publication  to  be  made  at  least 
thirty  days  before  the  return  day.  At  the  end 
of  that  section  was  this  clause:  "But  this  pro- 
ceeding shall  not  dispense  with  the  usual  exer- 
tion, on  the  part  of  the  sheriff,  to  serve  the  sum- 
mons." By  section  9,  if  thirlv  days  intervened 
between  the  filing  of  such  affidavit  and  the  re- 
turn day,  or  if  service  of  process  was  made, 
and  the  defendant  did  not  appear  on  the  re- 
turn da^,  the  bill  might  be  taken  for  confessed. 
By  section  10,  If  the  case  was  continued  for 
want  of  due  publication  or  service,  the  like  pro- 
ceeding might  be  had  at  the  next  term  as  might 
have  been  had  at  tite  first  term.  Bysection  11, 
If  the  summons  was  not  returned,  executed,  on 
the  return  day,  the  clerk  might  issue  a  further 
summons.  By  section  12,  the  complainant 
might  cause  ])crsonal  service  to  be  made,  on  any 
defendant  residing  or  being  out  of  Uie  Territory, 
not  less  than  thirty  days  before  the  commence- 
ment of  the  term  at  which  he  was  required  to 
i^)pear;  and  such  service,  proved  by  affidavit, 
was  to  be  as  effectual  as  if  made  in  the  usum 
form  within  the  limits  of  the  Territory.  By 
section  15,  any  defendant,  not  summoned  or 
notified  to  appear,  as  above  required  and  against 
whom  a  final  decree  should  be  entered,  might 
within  one  year  after  notice  to  him  in  writing 
of  the  decree,  or  w  ithin  three  years  after  the  de- 
cree, if  no  such  notice  should  be  given  blm,  ap- 
^y  to  the  court  and  obtain  a  hearing,  as  if  he 
am  seasonably  appeared  and  no  decree  had 
been  made;  and  at  the  end  of  three  years  the 


decree,  if  not  so  set  aside,  should  be  deemed 
and  adjudged  confirmed  sgidnst  him,  and  tin 
court  might  make  such  further  order  in  the 
premises  as  should  be  requisite  and  just. 

Under  those  statutes,  as  repeatedly  and  uni- 
formly construed  by  the  higher  courts  of  Colo- 
rado, when  the  sheriff  returns  the  summons  on 
the  day  of  its  date,  instead  of  keeping  it  in  his 
possession  until  the  return  day  for  the  purpose 
of  making  the  usual  exertions  to  serve  it,  a  no-  [707: 
tice  by  publication  only  will  not  sustain  a  de- 
cree. 

The  Supreme  Court  of  the  Territory,  at  Feb- 
ruaryTerm,1878,  In  Paimer  v.  OenDdrejf,2  Col.,1, 
and  Wue  v.  Broekier,  Id. .  note,  reversed  decrees  in 
ordinary  proceedings  in  chancery  for  such  a 
defect,  and  ossiKnea  its  reasons  as  follows: 
"The  law  intencK  that  service  of  the  summons 
shall  be  made  on  the  defendant.  If  he  can  be 
found  within  the  jurisdiction  during  the  life  of 
the  writ.  If  the  defendant  Is  not  in  the  county 
at  the  time  the  summons  is  placed  in  the  hancu 
of  the  ofBcer,  be  may  come  into  the  county  be- 
fore the  return  day,  and  if  notice  by  publicatiou 
has  been  given,  it  is,  nevertheless,  the  duty  of 
the  offi<»r  to  serve  the  summons,  if  he  con  find 
the  defendant  in  bislmiliwick.  Totheperform- 
ance  of  this  duty  it  is  necessary  that  the  ofilcer 
should  retain  the  summons  in  his  bands  until 
the  return  day ;  for  after  Uio  return  of  non  in- 
ventut  of  course  the  officer  cannot  obey  the 
command  of  the  writ.  In  the  present  case,  the 
sheriff  returned  the  summons  more  than  one 
month  before  the  return  day,  and  thereafter  he 
could  not  comply  with  the  statute  by  making 
the  usual  exertion  to  serve  it.  Whether  the  de- 
fendant came  into  file  county  after  the  return 
and  during  the  life  of  the  writ,  we  do  not  know 
nor  can  we  be  informed  except  by  the  return  of 
the  proper  officer.  By  the  return,  as  It  stonda 
in  the  record,  it  does  not  appear  that  service 
could  not  have  been  made  during  the  life  of  the 
writ,  and  the  court  had  noauthmity  to  proceed 
upon  notice  by  publication  without  such  evi< 
deuce."  3  Col.,  6. 

Since  the  admission  of  Colorado  into  the  Union 
the  Supreme  Court  of  the  State,  at  December 
Term,  1877,  made  a  like  decision,  for  the  same 
reasons,  and  said:  "  Without  holding  the  writ 
until  the  return  da^  and  a  proper  return  accord- 
inglv.  the  publication  of  notice  will  not  avail  to 
confer  jurisdiction  upon  the  court  to  render 
finiU  decree  upon  the  petition."  Vanee  r.  ifo- 
roney,  4  Col.,  47,  49. 

Upon  the  strength  and  as  the  necessary  result 
of  those  decisions,  the  SupremeCourt  of  theState 
has  twice  held  that  decrees  of  divorce,  obtained  [7og 
under  such  circumstances,  were  wholly  void, 
for  want  of  jurisdiction  In  the  court  that  granted 
them;  that  the  provision  of  the  statute,  aDowing 
a  defendant,  on  whom  constructive  service  only 
had  been  made,  to  am>ly  witiiin  three  years  to 
set  aside  the  decree,  dia  not  make  the  decree 
valid  when  the  constructive  service  was  so  de- 
fective; and  tliat  such  a  decree  of  divorce  was 
no  bar  to  an  action  by  the  wife  to  recover  as 
the  husband's  widow  a  share  of  his  real  estate. 
One  of  tiie  cases  in  which  it  was  so  held,  de- 
cided at  December  Term,  1878,  before  the  judg- 
ment of  the  circuit  court  in  the  case  at  bar,  was 
an  action  by  this  plaintiff  anilnst  this  defend- 
ant and  the  administrator  of  James  W.  Clayton, 
in  which  the  defoidants  set  up  the  decree  of 
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dWoTce  now  In  question.  Clayton  v.  Clayfim, 
4  Col.,  410.  The  other  Ib  a  ray  recent  decis- 
ion, not  yet  officially  publidied.  brad  Ar- 
thuT,  7  CoL 

Tbe  fact  that  the  statutes  of  the  Territory, 
relating;  to  chancery  proceedings,  having  been 
repealed  hy  the  Code  of  Civil  Procedure  of  the 
State  of  Colorado,  were  no  longer  in  force  at 
the  time  of  tbe  last  two  decisions,  does  not  les- 
sen the  weight  of  those  decisions  of  the  highest 
court  of  Colondo  as  evidence  of  the  law  of  Col- 
orado  upon  the  constmctlou  of  its  statutes  af- 
fectine  the  stofcM  of  citizais  of  the  State,  and 
the  title  In  or  rig^t  of  possession  of  land  viUt- 
In  its  limits. 

That  James  W.  Clayton  was  a  citizen  of  Col- 
orado is  necessarily  implied  in  the  record,  and 
especially  in  the  finding  of  the  court  below  that 
the  territorial  court  had  jurisdiction  to  enter- 
tain his  application  for  mvorce;  and  It  is  the 
very  foundation  of  the  argument  in  support  of 
this  writ  of  error.  But  the  service  in  the  pro- 
ceedinffs  for  divorce  was  exactly  the  same  as 
was  hdd  insufficient  to  support  the  jurisdiction 
of  the  court  to  make  a  df^cree  in  each  of  the 
cases  in  the  Colorado  Reports,  above  cited.  Tbe 
notice  and  return,  appearing  of  record  In  the 
proceedings  for  divorce,  control  the  general  re- 
cital in  the  decree  that  due  service  had  been 
made  upon  the  defendant  therein.  Oalpin  v. 
Page,  18  Wall.,  850  [86  U.  B.,  XXI.,  959];  *<- 
tUmierr.  8ulliwm,4lV.  S.,444[XXIV.,  1110]. 

The  decree  of  divorce  being  void  for  the 
709]  Insufficiency  of  the  service  and  tbe  statia  of 
Clayton  and  this  plaintifF,  therefore,  that  of 
husband  and  wife,  according  to  the  law  of  Col- 
orado, as  declared  by  its  highest  court,  she  was 
entitled  as  his  widow  to  the  share  which  the  law 
of  that  State  gives  to  a  widow  in  the  husband's 
land  within  the  State. 

We  do  not  rest  our  judgment  merely  upon 
thegrotmd  that  tbe  land  of  which  possession  is 
demanded  is  in  Colorado;  for,  if  the  parties  bad 
been  domiciled  and  divorced  elsewhere,  the 
question  whether  thev  were  husband  and  wife 
at  the  time  of  his  deatn  might,  even  as  affecting 
her  right  in  his  land  in  Colorado,  have  been 
governed  by  the  law  of  their  domicil,  although 
the  share  which  a  widow  should  talte  in  her 
husband's  land  would  of  course  be  determined 
by  the  law  of  the  State  in  wbidi  the  land  was. 
See,  Meitter  r.  Moare,n  U.  S..76  [XXIV.,8a6]; 
RbM  V.  Bon,  129  Mass.,  248,  247,  248  and  cases 
dted. 

Nor  do  we  give  any  weight  to  the  finding 
of  the  court  beyfow  that  the  wife,  at  the  time  of 
the  proceedings  for  divorce,  was  a  citizen  and 
resident  of  the  State  of  niinois;  for  it  is  hard 
to  see  how,  if  she  unjustifiably  refused  to  live 
with  her  husband  in  Colorado,8he  could  lawful- 
ly acquire  In  his  lifetime  a  separate  domicil  in 
another  State ;  or  how.  If  the  territorial  court 
had  jurisdiction  to  render  the  decree  of  divorce, 
and  did  render  It  upon  the  ground  of  her  un- 
lawful absence  from  him,  the  finding  of  the 
court  below  could  consist  with  the  fact  so  ad- 
judged  in  the  decree  of  divorce. 

However  that  may  be,  the  wife,  since  the 
husband's  death,  baa  the  right  to  elect  herown 
domicil  and,  at  tiie  time  of  bringing  the  present 
action,  was  a  citizen  of  Illinois  and,  as  such, 
entitled  to  sue  in  the  Circuit  Court  of  the  Uni^ 
ed  States.  And  the  ground  upon  which  we  af- 
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firm  the  judgment  of  that  court  is,  that  by  the 
law  of  Colorado,  as  declared  by  tbe  Suprema 
Court  of  the  State,  the  decree  of  divorce  was 

void,  for  want  of  the  notice  to  her,  reqidred  bj 
the  local  statutes. 

There  could  hardly  be  a  better  illustration  of 
the  fitness  and  justice  of  this  conclusion  than  is 
afforded  by  the  facts  of  this  case.  To  reverse 
the  judgment  of  the  circuit  court  would  be  to 
leave  the  ttaUu  of  the  plaintiff,  as  widow  and 
heir  of  James  W.  Clayton,  established  by  the 
state  court  as  to  one  parcel  of  land  and  denied  .--f, 
by  this  court  as  to  oUier  lands  within  the  same 
State.  It  was  said  in  argument,  Indeed,  that 
part  of  the  land  sought  to  be  recovered  was  the 
same  in  both  actions;  but  this  does  not  appear 
upon  the  record  before  us. 

Judgment  affrtnad. 

True  copy.  Test; 

Janes  H.  McKenncy,  Cleric,  Bup.  OourC*  XT.  B. 
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COHinSSIOKERS  OF  THE  FREEDMAITS 
SAVINGS  AND  TRUST  COMPANY,  JjvO^, 
«. 

OEORaS  EARLB. 

(See  6.  0.,  Beporter'i  ed^  710-190.) 

Bight  <if  judgment  creditor  topavmentpvm  tnut 
proper^/~equita^  amtt,  mttrffniUon  tf. 

1.  AJtbousb  under  the  iJiwii  nf  Maryland  judg- 
ment- ac  Ibw  axe  ant  lieiu  iiT"-n  ihc  tanila  of  ^u^g- 
mdiLt  dcbtion  prevl-^ifly  ci  nvt-ye'l  to  a  trustee  fo 
trust  tur  tlie  ijaymwit  of  tlifii  ilt:bt8,  yet  a  Judk- 
Dl'WC  creditor  nf  such  ■'Ir-Liiur  miiy  fUo  his  bill  fa 
eqult?  CO talre  an  luvniitit  •>(  Oiv  tiabt  Beciired  by 
tlift  [rwHt-<l'jf.'lLiti'l  i-n'':- '  (  !  li.  I  ■  ■k.Tdi  bavetbeprem- 
LSMBiiM  Hti'l  lilt"  |ir"i:>  .!ii|iliL'il  to  the  sutiiifac- 
tlrjri  of  Jii-l^'i3ii-ril.  iiii'l  ii  '■iiMlieO  to  hnve  his 
jutlfriTicrt  tir^l  -!it  i^llnl  nm  iii  sut-li  proceeds lopret> 

2.  TIk  pj'LucipliM  ol  the  cUgtriUutiuD  of  equitable 
aeHCU  stated. 

[No.  248.] 

Arywd  m  J,  1884.     Decided  Mar.  10,  1884. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  history  and  facts  of  the  case  fully  appear 
In  the  opinion  of  the  court 
Mr.  Enoeh  Totten.  for  appellants; 
In  Morecll  v.  Bank.  81  U.  8.,  857  (XXHI., 
486),  this  court  says,  upon  the  question  of  the 
operation  of  a  jii^ment  upon  on  equity  of  re- 
demption,  that  "The  judgments  in  nowise  af- 
'  fect«l  the  trust  premises  until  the  bill  was  filed, 
that  created  a  lien  In  favor  of  the  judgment 
creditors." 

In  Oodvfiee  v.  QeUton,  10  Johns.,  S07,  R22,tbe 
court  declares  that  "If  a  fund  for  Uic  payment 
of  debts  be  created  under  an  order  or  decree  in 
chancery,  and  tbe  creditors  come  In  to  avail 
themselves  of  it,  the  rule  of  equity  then  Is, 
that  they  shall  be  paid  inpari paagu,  or  upona 
footing  of  equality." 

See,  also,  the  following:  1  Story,  Eq.  Jur., 
sees.  554,  565,  567;  Clay  v.  WUIU,  1  B.  &  0., 
864;  3  White  &  T.  L.  Cas.,  885.  888,  «<  eea.: 
Ptunket  V.  Perutm,  2  Atk.,  294;  W&der  r.  XM- 
sr.  8  Paige,  167. 

The  decree  of  the  court  below  ought  to  be  r^ 
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Temd,  with  dlrectioDS  to  distribute  tho  fund 
prorata. 

Mean.  John  D.  McPherson  and  Oal- 
deron  Curllsle*  for  appellee. 

Mr.  Jvstiet  Matthews  delivered  the  opinion 
of  the  court: 

The  appellee  recovered  a  judgment  against 
Robert  P.  Dodge  in  the  Supreme  Court  of  the 
District  of  Columtria  on  January  4,  1878,  for 
$7,700,  with  interest  and  costs,  which  was  re- 
vived April  2, 1879,  and  on  which  Afi.fa.  was 
issued  April  9,  1879,  and  returned  nnUa  bona. 

On  June  1, 1877,  Dodge,  the  judgment  debt- 
or, being  then  seUed  in  fee  simple  of  certain 
real  estate  in  the  City  of  Qeorgctown  in  this 
District,  conveyed  the  same  by  deed  duly  re- 
corded to  Charles  H.  Cragin,  Jr.,  in  trust,  to 
secure  to  Nannie  B.  Blackford  payment  of  the 
sum  of  $S,000,  with  interest,  according  to  cer- 
tain promissory  notes  given  therefor,Bnd  which 
were  indorsed  to  Charles  H.  Cragin. 

On  April  10,  1879,  the  appellee  filed  his  bill 
ri  1 1  in  eqmty,  to  which  Dodge,  Charles  H.  Cragin, 
Jr..  Charles  H.  Cragin  and  Nannie  B.  Black- 
foid  were  made  defendants,  the  object  and 
prayer  of  which  were  to  take  an  account  of  the 
debt  secured  by  the  trust-deed  and,  subject 
thereto,  to  have  the  premises  sold  and  the  pro- 
ceeds of  the  sale  applied  to  the  satisfaction  of 
the  appellee's  judgment. 

The  defendants  having  appeared  and  answer- 
ed, a  decree  according  to  the  prayer  of  the  bill 
was  rendered  June  If.  1879. 

On  Decembers?,  1879,  leavetherefor  having 
been  obtained,  the  appellants  filed  a  petition  in 
the  cause,  setting  forth  the  recovery  of  a  judg- 
ment in  their  favor  against  the  defendant  Dodge 
in  the  Bumof|7,886.47,with  interest  and  costs, 
on  Februaiy  11.  1879,  in  the  Supreme  Court  of 
the  District  of  Columbia,  and  that  on  December 
8  ajf./a.  had  been  issued  thereon  and  returned 
nmabona  Dec  19, 1879;  and  prating  that  they 
may  be  made  parties  complainant  In  the  cause; 
that  the  equitable  Interest  of  Dodge  In  the  real 
estate  described  be  subjected  to  the  satisfaction 
of  their  judgment :  that  the  same  be  sold,  and 
the  proceeds  of  sale  be  brought  into  court  and 
distributed  according  to  law.  To  this  petition 
Dodge  answered,  admitting  the  recoveiy  ot  the 
Judgment  as  alleged. 

Cm  May  26,  1880,  the  trustee  appointed  for 
that  purpose  under  the  decree  of  June  11, 1879, 
reported  a  sale  of  the  premises  for  |5,625,  and 
the  same,  on  June  35,  1880,  was  confirmed. 
The  cause  was  then  referred  to  an  auditor  to 
state  the  account  of  tbe  trustee  to  sell,  whose 
reportshowed  an  appropriation  of  tbe  proceeds 
CHthe  sale,  after  payment  of  costs,  in  payment 
to  that  extent  of  the  appellee's  judgment.  On 
ozoeptions  to  this  report,  a  final  decree  confirm- 
ing the  same  was  made  September  14,  1880, 
which  decree  on  appeal  to  the  Ceneral  Term  was 
affirmed  on  December  10,  1880.  From  that  de- 
cree this  appeal  is  prosecuted;  and  as  ground  of 
reversal,  it  is  assigned  by  tbe  appellant  that  tho 
proceeds  of  the  sale  of  the  equitable  Interest  of 
Dodge,  the  judgment  debtor,  should  have  been 
distributed  pro  rata  between  the  appellees  and 
the  appellants,  instead  of  having  been  awarded 
exclusively  to  the  appellee.  It  is  contended  on 
behalf  of  the  appelumts  that  the  interest  of  the 
judgment  debtw  in  the  land  being  an  equity , 
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merely.  Is  not  subject  to  execution  at  law;  and 
as  it  can  be  reached  by  judgment  creditors  only 
through  tbe  intervention  and  by  the  aid  of  a 
court  of  equity,  it  becomes  of  tho  nature  ot 
equitable  assets,  and  when  sold,  the  proceeds 
will  be  applied,  according  to  the  maxim  that 
equality  is  equity,  ratably  among  the  creditors. 

In  the  case  of  Mortell  v.  Bank,  91  U.  S.,  357 
[XXUI.,  4861.  it  was  decided  that,  under  tho 
Laws  of  Alary  land  In  force  In  this  District,  judg* 
ments  at  law  were  not  liens  upon  tlie  interest  of 

Judgment  debtors  who  bod  previously  conveyed 
anas  to  a  trustee  in  trust  for  the  payment  of  a 
debt  secured  thereby.  Mr.  Jmtice  Swayne  said, 
p.S61[4S8]:  "Thejudgmeotinnowiseaffected 
the  trust  premises  until  the  bill  was  filed.  That 
created  a  lien  in  favor  of  the  judgment  credit- 
ors. There  was  none  before.  And  it  was  ac- 
cordingly held  that  in  the  distribution  of  the 
proceMS  of  sale  the  judgments  must  be  post- 
poned to  debts  secured  by  other  deeds  of  trust 
made  before  the  fihog  of  the  bill,  but  subsequent 
to  the  rendition  of  the  judgments.  But  that  de- 
cision leaves  open  the  question  arising  here  be- 
tween judgment  creditors  seeking  satisfaction 
in  equity  out  of  the  debtor's  equitable  estate. 
It  becomes  necessary,  therefore,  to  determine 
the  nature  of  the  right  and  the  {nrlnciple  of  dis- 
tribution which  arises  from  it 

At  common  law  executions  upon  judgments 
could  not  be  levied  upon  estates  merely  equita- 
ble, because  courts  of  law  did  not  recognize  any 
audi  titles  and  could  not  deal  with  them.  They 
cotdd  not  be  levied  upon  the  estate  of  tho  trustee 
when  the  judgment  was  against  the  mtui  ms 
trust  for  the  same  reason;  and  when  the  judg> 
ment  was  against  the  trustee.  If  his  lcn;al  estate 
should  be  levied  on,  Ihe  execution  creditor  could 
acquire  no  beneficial  interest,  and  if  the  levy  [713] 
tended  iDjuriously  to  affect  tbe  interest  of  the 
eesttti  que  truet,  the  latter  would  be  entitled  to 
relief,  oy  injunction  or  oUierwiaa,  in  equity. 
Lewin,  Trusts,  171, 186;  2  Spence,  £q.  Jur.,  £». 

But  as  courts  of  equity  regarded  tbe  ceetui 
que  trutt  as  the  true  and  benencial  owner  of  the 
estate,  to  whose  uses,  according  to  the  terms  of 
tho  trust,  the  legal  titie  was  made  subservient, 
so  in  its  eyes,  the  estate  of  the  ceatui  pie  truat 
came  to  be  invested  with  the  same  incidents  and 
qualities  which  in  a  court  of  law  belonged  to  a 
legal  estate,  so  far  as  conmstent  with  the  {ireser^ 
vation  and  administration  of  the  trust.  This  was 
by  virtue  of  a  principle  of  analog,  adopted  be- 
cause courts  of  equity  were  unwilling  to  inter- 
fere with  the  strict  course  of  the  law,  except  so 
far  as  was  necessary  to  execute  the  just  inten- 
tions of  parties,  and  to  prevent  the  forms  of  tbe 
law  from  being  made  the  means  and  instruments 
of  wrong,  injustice  Mid  oppression. 

Thus  equitable  estates  were  held  to  be  assign- 
able and  could  be  conveyed  or  devised;  were 
subject  to  the  rules  of  descent  applicable  to  le- 

Sj  estates;  to  the  tenancy  by  the  curtesy, 
ough  not  to  dower,  by  an  anomalous  excep- 
tion afterwards  corrected  by  Statute  3  and  4 
WilL,  rV.,  ch.  105;  and  were  ordinarily  gov- 
erned by  the  rules  of  law  which  measure  the  du- 
ration  tit  the  enjoyment  or  regulate  the  devolu- 
tion or  transmission  of  estates;  so  that,  in  ^n- 
eral,  whatever  would  be  the  rule  of  law,  u  it 
were  a  legal  estate,  was  applied  by  the  court  of 
chancery  >y  analogy  to  a  trust  estate.  1  Spence, 
£q.  Jur.,  60S. 
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As  Judgment  creditors,  after  the  Statute  of 
'VfTeitmlnster,  18  Edw.  1,  cb.  18,  were  entitled, 
1^  the  writ  of  el^t,  to  be  put  m  possession  of 
a  moiety  of  the  lands  of  the  debtor,  until  satis- 
faction of  the  judgment;  and  as  it  would  be  con- 
trary to  ecruity,  to  permit  a  debtor  to  witbdi-aw 
his  lands  from  liability  to  bis  judgment  credit- 
ors, this  analogy  was  at  an  early  date  extended, 
so  as  to  give  to  Judgment  oediton  rimilar  ben- 
efits in  respect  to  the  equitable  estate  of  their 
debtors;  and  as  the  remedies  in  favor  of  Judg- 
ment creditors  by  way  of  execution  upon  the 
legal  estate  of  their  debtors  have  been  enlarged, 
they  have  been  imitated  by  a  corresponoung 
'14]  analoRy  as  to  equitable  estates  by  courts  of  equf- 
ty.  This  is  in  pursuance  of  the  principle  stated 
in  a  pregnant  sentence  by  /x^^/Nortlungton,  in 
Burgem  t.  Wheate,  1  Eden,  S24-2S0,  where  he 
said:  "  For  my  own  part,  I  know'  no  instance 
where  this  court  has  permitted  the  creation  of 
a  trust  to  affect  the  right  of  a  third  person."  It 
is  embodied  in  the  maxim,  aquitas  tequitur  le- 
gem. 

It  was  accordingly  held  bv  Lord  Nottingham, 
in  the  Anonymoua  Com  citea  in  Balch  v.  WattaU, 
1  P.  Wms.,  445,  "  That  one  who  had  a  judg- 
ment, and  had  lodged  ^lUH  facia*  in  tiie  shei^ 
ijf*8  hands,  to  which  nvoa  bona  was  returned, 
might  afterwards  bring  a  biU  against  the  defend- 
ant or  any  other,  to  discover  any  of  the  goods 
or  personal  estate  of  the  defendant,  and  by  that 
means  to  affect  the  same; "  and  although  Lord 
Keeper  Bridgmao,  in /Vatfv.Cbft,  Freem,  Ch., 
1^,  refused  to  permit  a  trust  estate,  which  had 
descended  to  the  heir,  to  be  extended  upon  an 
elegit  on  a  judgment  against  his  ancestor,  the  re- 
porter adds:  "  But  note,  that  this  hath  not  been 
taken  to  be  a  good  demurrer  by  the  old  and  beat 
practicers,  as  little  according  with  good  reason, 
for  the  heir  at  law  is  as  much  chargeable  with 
the  ancestor's  judgment  as  the  executor  with  the 
testator's  debts,  and  so  equity  ought  to  follow 
the  law."  Three  years  subsequently  to  this  de- 
cision, the  Statuteof  Frauds,  29  Car.,  II.,  ch.  8, 
was  enacted,  the  10th  section  of  which  made 
trust  estates  in  fee  simple  assets  for  the  payment 
of  debts,  and  subject  to  an  clcf/it  upon  judgment 
against  the  cestui  que  U-ust.  But  this  statute  did 
not  uxicnd  to  chattels  real,  to  trusts  updcr  which 
tlic  (leljtor  had  not  the  whole  interest,  to  equities 
of  rcilemption,  or  to  any  equitable  interest 
which-  hod  been  parted  with  before  execution 
sued  out.  Fortli  T.  Duke  of  Norfolk,  4  Madd., 
503.  The  SUitute  of  5  Geo.  II.,  ch.  7,  which 
made  lauds  within  the  English  Colonies  charge- 
able with  debts  and  subject  to  the  like  process 
of  execution  as  personal  estate,  was  in  force  in 
Shiryland;  but  as  itdid  not  interfere  with  the 
eKtaolishcd  distinction  between  law  and  equity, 
it  did  not  permit  an  equitable  iutcrcst  to  be  seized 
under ajf?trn/ae»a«.  amiUt  v.  ^fcCaHn,  24  How., 
898  [65  U.  B.,  XVI.,  714).  But  as  the  effect  of 
these  statutes  was  to  enlarge  the  operation  of 
executions  upon  legal  estates,  so  the  cori-cspond- 
ing  equitable  remedy  as  to  equitable  estates  was 
also  enlarged,  and  as  to  them  eqint^iblc  execu- 
tions were  enforced  to  the  same  extent  to  which 
executions  at  law  were  enforceable  upon  estates 
subject  to  seizure  under  them. 

This  mere  equity,  consisting  in  the  right  to 
obtain  the  aid  of  the  court  iu  subjecting  the 
equitable  interest  of  the  debtor,  not  being  a  lien 
at  law  or  a  specific  charge  in  equity,  neverthe- 
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less  constitutes  snch  an  Interest  and  creates  such 
a  privity  as  entitles  the  judgment  creditors  to 
redeem  a  prior  mortgage,  and  succeeding  thus 
to  the  rights  of  the  mortgagee  in  England,  where 
the  doctrine  of  tacking  prevailed,  he  was  per- 
mitted to  hold  the  whole  estate  as  security  for  hia 
judgment  also.even  when,  by  virtue  of  an  elegit 
at  law,  he  would  be  entitled  only  to  a  moiety  of 
the  debtor's  land.  And  he  could  flie  his  bill  to  ift- 
deem  wiUiout  previously  issuing  an  execution. 
Neate  v.  Duke  of  Marlborough,  8  Myl.  &  C. ,  407. 
The  reason  for  this.assigned  by  Lord  Cottonham 
in  thecasejuBtcitedis,that,inasmuch  as  thecourt 
finds  the  creditor  in  a  condition  to  acquire  a 
power  over  the  estate  by  suing  out  the  writ,  it 
docs  what  it  docs  in  all  similar  cases;  it  gives  to 
the  party  the  right  to  come  iu  and  redeem  other 
incumbrances  upon  the  property. 

But  in  oUier  cases,  when  the  object  of  the  hill 
is  to  obtain  satisfaction  of  the  judgment,  by  & 
sale  of  the  equitable  estate,  it  must  be  alleged 
that  execution  has  been  issued.  This  is  not 
supposed  to  be  necessary  wholly  on  the  ground 
of  snowing  that  the  judgment  creditor  has  ex- 
hausted his  remedy  at  law;  for,  if  so,  it  would 
be  necessary  to  show  a  return  of  the  execution, 
unsatisfied,  which,  however,  is  not  essential. 
Lewin,  "rrust,  513.  But  the  execution  must  bo 
sued  out;  for  if  the  estate  sought  to  be  subjected 
is  a  legal  estate  and  subject  to  be  takcu  in  exe- 
cution, the  ground  of  the  jurisdiction  in  equity 
is  merely  to  aid  the  le^l  right  by  removing 
obstacles  in  the  way  of  its  enforcement  at  law; 
Joneay.  Oreen,  1  Wall.  330  j^6S  U.  8.,  XVII., 
653];  and  if  the  estate  is  equitable  merely  and. 
therefore,  not  subject  to  be  levied  on  by  an  ex- 
ecution at  law,  the  judgment  creditor  is  bound, 
nevertheless,  to  put  himself  iu  the  same  position 
as  if  tie  estate  wore  le;j;al.  because  the  action  of 
the  court  converts  the  estate,  so  as  to  make  it 
subject  to  an  execution,  as  if  it  were  legal.  The  £7H 
ground  of  the  jurisdiction  therefore  is,  not  that 
of  a  lien  or  charge  arising  by  virtue  of  the 
judgment  itself,  but  of  an  etjuity  to  enforce  sat- 
isfaction of  the  judgment  by  means  of  an  equi- 
table execution.  And  thisiteffccts  by  aealeof 
the  debtor's  interest  subject  to  prior  incum- 
brances, or  according  to  circumstances,  of  the 
whole  estate,  for  distribution  of  the  proceeds  of 
sale  among  all  the  incumbrancers  according 
to  the  order  in  which  they  may  be  entitled  to 
participate.  SUarpe  v.  mtrl  of  Scarborough,  4 
Yes.,  538. 

It  is  to  he  note(],  therefore,  tliat  the  proceed- 
ing is  one  instituted  by  the  judgment  creditor 
for  his  own  interest  alone,  uulcsshe  elects  to  file 
the  hill  also  for  othei-s  in  a  like  situation,  with 
whom  he  choo:^C8  to  make  common  cause;  and 
as  no  specitic  Hen  arises  by  virtue  of  the  judg- 
ment and  execution  alone,  the  right  to  obtain 
satisfaction  out  of  the  specific  iiropcrty  sought 
to  be  subjected  to  sale  for  that  purpose,  dates 
from  the  filing  of  the  bill.  "The  creditor," 
says  ClianccU&r  VValwoi  tii.  in  E^hnchtonw.  Lyde, 
1  Paige,  C37-640,  "  whost;  legal  dilijj'ence  has 
pursued  the  property  into  this  court,  is  entitled 
to  a  preference  as  the  reward  of  his  vigilance;" 
and  It  would  "seem  unjust  that  the  creditor 
wlio  has  sustained  all  tlie  risk  and  expense  of 
brin^Dg  his  suit  to  a  successful  termination, 
should  in  the  end  be  obliged  to  divide  tlie  avails 
thereof  with  those  who  have  slept  upon  their 
,  rights,  or  who  luve  intentionally  kept  twck  that 
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they  mighi  profit  by  bU  exertions  when  there 
cnuld  no  longer  be  any  risk  in  becoming  parttea 
to  the  suit"  As  his  lien  begins  with  the  filing 
of  the  bin,  it  Is  subject  to  all  existing  incum- 
brances, but  is  superior  to  all  of  subseauent 
date.  As  was  said  by  this  court  in  Dajf  t.  Wash- 
bum,  U  How.,  853  [66  U.  S.,  XVI.,  712].  "It 
b  only  when  he  has  obtained  a  ludgment  and 
execution  in  seeking  to  subject  the  property  of 
his  debtor  In  the  hands  of  third  persons,  or  to 
readi  property  not  accessible  to  an  execution, 
that  a  legal  preference  is  acquired  which  a  court 
of  chancery  will  enforce." 

This  is  in  strict  accordance  with  the  analogy 
of  the  law,  as  it  was  recognized  that  the  judg- 
fl7}  mont  creditor  who  first  extends  the  land  by  eUmt 
is  tiiereby  entitled  to  be  first  satisfied  out  of  it. 
It  is  the  execution  first  begun  to  Ise  executed, 
unless  otherwise  regulatca  by  statute,  which  is 
entitled  to  priority.  HoekhiU  v.  Hanna,  16 
How.,  18&-195;  Payns  t.  Drm,  4  East,  623. 
The  filing  of  the  bill.  In  cases  of  equitable  ex- 
ecution, is  the  beginning  of  executing  it. 

The  passage  cited  from  the  opinion  In  Day  v. 
WadthuTn,  supra,  speaks  of  the  preference  thus 
acquired  by  Uie  execution  creditor  as  a  legal 
mnerence.  It  was  dlstlnctlj  held  so  to  be  oy 
OhaneeHor  Kent  In  JCcDermtM  y.  Strong,  4 
Johns.  Ch.,  687.  Hetheresald:  "But this  case 
atands  on  stronger  ground  than  if  it  rested  mere- 
ly on  the  general  jurisdiction  of  this  court,  up- 
on residuary  trust  Interests  in  chattels,  for  the 
plaintiffs  come  in  the  character  of  execution 
creditors,  and  have  thereby  acquired,  by  means 
of  their  executions  at  law.  what  ttiis  court  re- 

E cards  as  a  Ic^l  preference,  or  lien  on  the  proper- 
ty so  jilaced  m  tr\utt; "  and  "admitting  that  the 
aintiffs  had  acquired  by  their  executions  at 
w,  a  legal  preferenu  to  the  assistance  of  this 
court,  and  none  but  execution  creditors  at  law 
are  entitled  to  that  assistance,  that  preference 
ou^t  not,  in  Justice,  to  be  taken  away.  Though 
It  no  tlie  favorite  policy  of  this  court  to  distrib- 
ute nsHCts  equally  among  creditors,  oori  pattu, 

Sit,  whenever  a  judicial  preference  has  been  e»- 
bli.shcd,  by  the  suiwrior  legal  dlUgence  of  any 
creditor,  tlmt  preference  is  always  preserved  In 
the  distribution  of  assets  by  tliis  court."  The  de- 
cision in  that  case  was  mode,  givin";  the  priority 
to  the  execution  creditors  who  filed  tne  hill, 
when,  otherwise,  by  virtue  of  an  assignment  by 
the  debtor  who  was  Insolvent,  the  proceeds  of 
the  equitable  Interest  sought  to  be  subjected 
would  have  been  distributed  ratably  among  all 
creditors. 

Tills  case,  often  cited  and  never  questioned, 
shows  that  the  doctrine  of  equitable  assets,  to 
whicli  we  are  referred  by  tlie  ap|>cliant  as  the 
groundofhiscla)m,hasnoapp]icationtothecase. 
Ordinarily  and  strictly,  the  term, equitable  assets, 
lilies  only  to  prop^y  and  funds  belonging 
to  the  estate  of  a  decedent,  which  by  law  are 
not  subject  to  ttiG  payment  of  debts,in  the  course 
of  administration  by  the  personal  renrescnta- 
tlves,  but  which  tlie  testator  has  voluntarily 
tlS}  '^^S^  "^^^^  payment  of  debts  generally, 
ta  whicli,  tieing  non-existent  at  law,  nave  bceu 
created  in  equity,  under  circumstances  which 
fasten  upon  Uieni  such  a  trust.  Adams,  Equity, 
264.  But,  (IS  was  said  by  Chancellor  Kent,  in 
Williams  v.  Brown,  4  Jonns.  Ch.,  682,  tliedoc- 
trine  "does  not  apply  to  the  cose  of  a  debtor  in 
full  life,  for  there  is  no  equitable  trust  created 
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and  attached  to  the  distribution  of  the  effect! 
in  the  latter  case."  Property  held  bv  a  trustee 
for  the  testator  is  legal  assets,  for,  although  tiie 
benefit  of  the  ti-ust,  if  resisted,  cannot  be  en- 
forced without  equitable  aid,  yet  the  analogy 
of  the  law  will  regulate  the  application  of  £e 
fund.  To  constitute  equitable  assets,  the  trust 
Imposed  by  the  party,  or  by  the  court,  must  be 
for  the  benefit  of  creditors  generally. 

It  Is  true  that  in  Jfoses  v.  Murgatroyd,  1  Johns. 
Ch. .  119, 7  Am.  Dec,  478,  Chancellor  Kent  held 
surplus  money  arising  from  the  sale  of  mort- 
gaged premises  to  be  equitable  assets,  but  that 
was  in  a  case  where  the  mortgagor  was  de- 
ceased and  the  fund  was  In  a  court  of  equity 
for  distribution,  and  when  the  judgment  to 
which  priority  was  refused  was  confessed  by 
the  adtniniatrator.  In  Pmrdj/  v.  V^/le,  1  I^dge* 
668,  the  rule  was  stated  by  (Shanedhr  yrtX- 
worth,  in  these  words:  "If  it  Is  such  property 
as  the  judgment  creditors  could  obtain  a  spe- 
cific or  general  Hen  on  at  law.  they  are  entitled 
to  the  fruits  of  their  superior  vif);ilance,  so  far 
as  they  have  succeeded  In  getting  such  lien. 
But  If^  the  property  was  In  such  a  situation  that 
it  could  not  be  reached  by  a  judgment  at  law, 
and  the  fund  is  raised  by  adecree  ftf  this  court, 
and  the  creditors  are  obliged  to  come  here  to 
avail  themselves  of  It,  they  will  be  paid  on  the 
footing  of  cc|uity  only." 

But  a  specific  lien,  whether  legal  or  equitable, 
on  property  liable  as  equitable  assets,  was  ^• 
ways  respected  by  courts  of  equity.  Jf\^anouU 
V.  Dedire,  1  P.  Wms.,  429;  Finch  v.  Eari  ^ 
WinckOteti,  Id.,  377;  Ram,  Assets,  318.  And 
Lord  Ohane^ar  Parker,  in  Witton  v.  Fidding, 
S  Yem.,  768, 10 Hod.,  436,  drew  the  distinction 
between  property  which  is  assets  In  a  court  of 
equity  only  and  certain  property  which  a  cred- 
itor cannot  come  at  without  the  aid  of  a  court 
of  equity.  In  that  cose,  the  mortgage  debt  had  [Tioi 
been  paid  out  of  the  personal  estate  by  the  exec- 
utor, thus  exonerattDg  the  mortge^^  prem- 
ises which  had  descended  to  the  he&.  The  un- 
satisfied creditors  fllcd  a  bill  to  require  theheh: 
at  law  to  refund,  which  was  "  a  matter  pui-ely 
in  equity  and  a  raising  of  assets  whore  there 
were  none  at  law." 

And  see.  Atlas  Bank  v.  Nahant  Bank,  8  SleL 
QIass.),  689;  Codwisev.  Qdston,  lOJohns.,  S22; 
l^nnant  v.  Strong,  1  Rich.  Eq.,  221:  1  Story, 
£q.  Jur.,  sec.  658;  S  White  &  T.  L.  Cas.,  pt 
1,  890. 

We  have  already  seen  that  the  filing  of  a  bOl 
by  an  execution  creditor  to  subject  tlie  equity 
or  tlie  debtor  in  his  lifetime,  created  a  lien  and 
gave  him  a  legal  preference.  And  in  the  En- 
glish chancery,  although  equities  of  redemption 
after  the  death  of  the  mortraigor  are  classed  as 
equitable  a.«scts,  the  rule  <»  distribution,  pari 
pattu.  Is  modillcd  in  its  application  to  them  in 
i-cspect  to  judgment  creditors  by  permitting 
them  to  retain  their  priority  over  otlicr  claims, 
because  if  such  jjriority  were  not  allowed,  the 
judgment  creditor  might  acquire  it  by  redeem- 
ing the  mortgage.  Adams,  Eq. ,  356.  Legal 
assets,  according  to  the  definition  of  Mr.  Jut' 
tiee  Story,  Eq.  Jur. ,  sec.  561 .  "Are  such  as  come 
into  the  hands  and  power  of  an  executor  or  ad- 
ministrator, or  such  as  he  is  intrusted  with  by 
law  virtute  officii  to  dispose  of  in  the  course  of 
liis  administration.  In  other  words,  whatever 
an  executor  or  administrator  takes  qua  exec- 
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uUh*  or  administrator,  or  In  respect  i6  his  office, 
is  to  be  considered  legal  assets  "  And  this  is 
the  modern  doctrine  in  England.  In  Loviwrtm 
T.  Cooper,  a  »m.  &  GifE.,  271,  it  was  held,  for 
that  reason,  that  the  proceeds  of  real  estate  di< 
reeled  to  he  sold  for  the  payment  of  debts  and 
paid  by  the  purchaser  into  court,  were  legal  and 
not  equitable  assets. 

It  follows  from  this,  that  In  this  counts  gen- 
erally, where  the  real  estate  of  a  decemnt  is 
chargeable  with  the  payment  of  debts  and,  in 
case  of  a  defldeocy  of  personal  property  for 
that  purpose,  may  be  subjected  to  sale  and  dis- 
tribution as  assets,  by  the  personal  representa- 
tive,  in  the  ordinary  course  of  administration, 
the  distinction  between  legal  and  equitable  as- 
sets has' ceased  to  be  important.  In  every  such 
rfO]  case,  the  equi^  of  redemption  could  only  be 
wp^ad  after  sale  by  the  encutor  or  adnunis- 
tntor  in  the  ordinary  course  of  administration, 
■abject  to  whatever  liens  may  have  been  im- 
posed upon  it  in  the  lifetime  of  the  mortgagor, 
and  among  them,  as  we  have  seen,  is  that  of  an 
execution  creditor  who  has  filed  his  bill  to  sub- 
ject it  to  the  payment  of  his  judgment.  So,  in 
other  cases  where  the  rule  of  equality  In  distri- 
bution, as  to  equitaUe  assets,  applies,  as  in  cases 
of  assignments  by  the  debtor  bimself  for  the 
payment  of  debts  generally , and  in  cases  of  bank- 
ruptOT  and  insolvency,  except  as  otherwise  ex- 
pxesay  provided  by  statute,  the  estate  passes, 
subject  to  existing  liens,  including  that  of  an 
«zeciition  creditor  who  had  previously  filed  a 
bill  to  subject  the  equitable  interest  of  the  debt- 
or, and  his  priority  Is  respected  and  preserved. 
The  lien  is  given  by  the  court  in  the  exercise  of 
its  jurisdiction  to  entertain  the  bill  and  to  grant 
the  relief  prayed  for;  and  to  distribute  the  pro- 
ceeds of  the  sale  for  the  benefit  of  others,  equally 
with  the  execution  creditor  first  filing  the  bill, 
would  be  to  contradict  the  very  principle  of  the 
Jurisdiction  itself,  and  defeat  the  very  remedy 
n  promiaed;  for  the  Ikuits  of  the  litigation,  ac- 
COTding  to  the  rule  of  equality,  wonld  have  to 
be  divided,  not  only  with  other  judgment  and 
execution  creditors,  but,  as  well,  with  all  cred- 
itors, whether  their  claims  bad  been  reduced  to 
judgment  or  not, 
Je&r  tlum  reaaont,  the  decree  appealed  from  is 
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OTIB  N.  CUTLER,  P^.  in  Brr., 
43EOROE  L.  EOUKS  aitd  JOHN  EOUKS. 

(See  8.  C,  Beporter'sed.,  7SO-729.) 

Act  at  to  removal  of  cotton  from  inmrrecUonarji 
States— exaction  of  one  fourth  ita  vaiwf — Pren- 
dtnft  Froclamaiitm^-aete  done  bj/authoritif  of 
Pretideni  or  Omgrm. 

1  Wher?  cotton,  the  productof  countTTwestDf 
ib^  Mlsj^itaptppl  Hli'Gr,  waa  brouirbt  to  yew  Orleans 
under  aiitboiiti"  nf  the  Act  orilfei,  where  It  arrived 
OB  Jyiy  a.  1965.  !t  was  noi^  by  the  Proolaoatlon  f  t 

frtirr  tbe  exacUoii  Imposed  bf  Balil  Act. 

L  Tin  III  w  liuppliu  |||SI  I  li  I  Imiii  III  III!  tho 
U  cotton  w sgiptJI^Iirtfn infilfril  waa  not 
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by  a  Froolamatlon  of  the  PresldeDt  which  appUod 
In  terms  only  to  the  territorr  eastof  tibeHlHtaslppL 
&  Cotton  grown westof  the Htastastppi andsub- 
Ject  to  an  exaction  of  one  fourth  Iti  value,  would 
remain  subject  thereto,  untu  the  restrictions  opon 
the  removu  of  cotton  produced  west  of  the  HlSBl^ 
slppl  had  been  repealed,  ff  removed  from  Um  place 
where  it  was  grown,  while  the  restrictions  were  In 
force,  no  matter  whatmivht  be  the  regulatiODS  oon> 
cemlng  the  products  of  the  place  to  which  it  was 
Temoved. 

4.  nwlbnltatlon  prescribed  bo  the  Act  of  UBlto 
suits  for  acta  done  auring  the  rebellion,  under  color 
of  auttiority  derived  from  the  President  of  the 
United  States  and  an  Act  of  Congress,  applies  to 
wronsa  to  the  estate  as  well  as  to  the  arredC  and  low 
prisonment  of  the  person. 

[No,  187.] 

Argued  Jan.  9,  1884.   J)eeit/ed  Mar.  10,  18S4, 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  district  of  New 
York. 

The  history  and  facta  of  the  case  fully  appear 
in  the 

Statement  by  Jfr.  JusticeWoodrnt 
The  Congress  of  the  United  States,  by  section 
8  of  an  Act  passed  Julv  18, 1861, 12  Stat,  at  L„ 
255,  enacted  that  it  should  be  lawful  for  the 
Prwident  by  Prochunation  to  declare  that  the 
inhabitants  of  any  State  orjnrt  of  a  State  in 
hellion  against  the  United  States  were  in  a  state 
of  insurrection,  and  that  "  Thereupon,  all  com- 
mercial intercourse  by  and  between  the  same 
and  citizens  thereof  and  the  citizens  of  the  rest 
of  the  United  States  should  cease  and  be  unlaw- 
ful BO  long  as  such  condition  of  hostilities  should 
continue. 

By  his  Proclamation  dated  August  16, 1861, 
12  Stat,  at  L.,  1262,  the  President  declared, 
among  others,  the  States  of  Louisiana  and 
Texas  to  be  in  a  state  of  insurrection  against 
the  United  States,  excepting  such  parts  thereof 
as  might,  from  time  to  time,  be  occupied  by  the 
forces  of  the  United  States,  and  forbade  all  comr 
mercial  intercourse  between  the  same  and  the 
inhabitants  thereof,  with  the  exceptions  afore- 
said and  the  citizens  of  other  States  and  other 
parts  of  the  Unit^  States. 

On  April  26,  1862,  the  City  of  New  Orleans 
was  occupied  by  the  forces  of  the  United  States, 
and  remained  in  their  possession  imtil  the  close 
of  the  Civil  War.  From  the  date  named,  New 
Orleans  was,  therefore  excepted  from  the  opera- 
Uon  of  the  Non-Intercourse  Act. 

In  this  state  of  affairs,  on  Julv  2, 1864.  an  Act 
of  Congress  was  passed,  entitled  "  An  Act  in 
addition  to  the  Several  Acts  Ooncemiog  Com- 
mercial Intercourse  between  Loyal  and  In8in>  [TSSl 
rectionaiT  States,  and  to  Provide  for  the  Col- 
lection of  Captured  and  Abandoned  Property, 
and  the  Prevention  of  Fraud  iu  States  Declared 
In  Insurrection."  18  Stat,  at  L.,  875.  Section 
8  of  the  Act  provided  as  follows: 

"  That  it  shall  be  lawful  for  the  Secretary  of 
the  Treasury,  with  the  approval  of  the  Presi- 
dent, to  autuorize  agents  to  purchase  for  the 
United  States  any  products  of  States  declared 
in  insurrection,  at  such  places  therein  as  shall 
be  designated  by  him,  at  such  prices  as  shall  be 
agreed  on  with  the  seller,  not  exceeding  the 
market  value  thereof  at  the  place  of  dehvery, 
nor  exceeding  three  fourths  of  the  market  value 
thereof  in  the  City  of  New  York,  at  the  lateit 
quotations  known  to  the  agent  purchasing." 

In  parmanoedl  ttwanthmty  thai  «nf erred, 

M  ^  M 

Digitized  by  ^3 O OQ I C 


m-729 


SUPBBICB  COTTBT  OV  THE  UnnD  SVATBB. 


Oor. 


Uw  Becretaiy  of  tbe  Tnuuiy  deiignat«d  certain 
dti«,  tmODg  them  tli«  Citj  of  New  Orleuis.  u 
pboM  of  purduw,  and  if^Hrfnted  purchaamg 
ueoto.  By  r^ulatlou  dated  Hay  9, 1665,  be 
dfrocted  that  to  meet  the  lequtrementi  of  the 
8th  Mcdon  of  the  Act  of  July  fl,  1864,  the 

Ei  should  recelre  all  cotton  orouj^t  to  the 
designated  as  places  ot  purcnaae,  and 
rith  return  to  the  teller  three  fourths 
thereof,  or  retain  out  of  the  price  thereof  the 
difference  between  three  fourths,  the  market 

Sice,  and  the  full  price  Qiereof  In  the  City  of 
ewTork. 

While  the  statute  and  these  regulations  were 
In  force,  to  wit:  on  June  6, 1866,  the  defendants 
in  error,  Oeorge  L.  Kouns  and  John  Eouns, 
hroiuht  to  the  City  of  New  Orleans  about  nine 
Inured  bales  of  cotton,  which  th^  bad  caused 
to  be  transported,  a  part  tnm  near  Shrereporl, 
fat  the  State  of  Louisiana,  aud  the  residue  from 
Jefferson,  in  Uie  State  of  Texas.  At  the  time 
last  mentioned,  Cutler,  the  plaintiff  in  error.was 
the  purchasing  agent  in  New  Orleans  appointed 
by  the  Secretary  of  the  Treasury.  As  such 
agent  he  took  possession  of  the  cotton,  and  be- 
fore releasing  it  to  the  plaintiffs  in  error  ex- 
u/tei  from  them  the  one  fourth  of  its  market 
value  In  New  York,  whldi  they  paid  under 
protest.  They  ^d  the  money  in  three  Install* 
nwnti:  |18,w6.&2  on  June  IS;  $7,300  on  June 
16;  and  |6,S88.41  on  June  20.  The  money  so 
paid  was  covered  into  the  Treasury  by  Culler. 
'23]  On  July  1,  1871.  the  defendaDts  in  error 
brought  tms  suit  against  Cutler  to  recover  back 
the  money  so  paid.  Cutler  set  up  Ecvural  de- 
fnaas,  only  two  of  whidi  It  is  neocssory  to  no- 
tiee.  These  were:  first,  that  the  seizure  of  the 
cotton  and  the  exaction  of  the  money  paid  to 
him  were  authorized  by  section  8  of  the  Act  of 
July  S,  1864,  and  the  regulations  of  the  Secre- 
tary of  the  Treasury  made  in  pursuance  thereof ; 
ua  second,  that  the  suit  waa  barred  by  the 
limitation  enacted  by  section  7  of  the  Act  of 
March  8,  1668,  entitled  "An  Act  Relating  to 
Eabwu  Gorjnu,  and  Begulating  Judicial  Pro- 
ceedings in  Certain  Cases."  12  Stat,  at  L.,  7ISS. 

Upon  the  txial  of  the  case  in  the  Circuit  Court, 
the  defendant  Cutler  moved  the  court  to  direct 
the  Jury  to  return  a  verdict  for  him  on  the 
ground  that  the  exaction  of  the  money  sued  for 
was  lawf uL  The  court  refos^  to  gTve  this  lo- 
itnictlon.  The  defendant  also  moved  the  court 
to  dfirect  the  pry  to  return  a  verdict  for  him 
on  the  ground  tnat  the  acttoo  was  barred  by 
section  7  of  the^Act  of  Uardi  8, 1868,  because 
the  suit  bad  not  been  commenced  within  two 
years  after  the  wrong  done  to  redress  which 
the  suit  was  brought  This  motion  was  also 
denied,  and  the  court  instructed  the  jury  that 
the  plaintiffs  were  entitled  to  recover  the  sum 
o<  $7,200  paid  by  them  to  the  defendant  on 
June  is,  and  flienmof  $8,088.41  paid <m  June 
Ml  with  Interest. 

In  purmiance  of  this  Instruction  the  Jury  re- 
tomed  a  verdict  for  the  plaintiffs  for$  20,679.06, 
for  which  the  court  rendered  jndgment  fai  their 
fitvor  against  the  defendant 

This  writ  of  error  Is  prosecuted  by  the  de- 
fendant, now  the  {daintlfl  in  error,  to  revene 
tbat  judgment 

Jfr.  8.  F.  FUllipm  AIMfer-Om..  for 
plaintiff  in  emv. 
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and  CAoa.     Bhek,  for  defendants  la  vror* 

36r.  Astfce  Woods  dettvend  the  opinion  of 

the  court: 

The  errors  assigned  axe:  flrst,  the  refusal  ot 

the  circuit  court  to  direct  a  verdict  for  the  d»> 
f endant  on  tlie  ground  that  the  money  sued  for 
was  lawfully  exacted  from  the  defendants  In 
error;  and  second,  Its  refusal  to  give  a  dmilar 
direction  on  the  jground  that  the  action  waa 
barred.  We  think  both  these  aaa^menta  ar» 
well  founded. 

It  is  not  disputed  that  on  June  6, 1866,  when 
the  cotton  was  brought  to  New  Orleans,  the  ex- 
action by  Cutier,  the  purchasing  agent,  of  one- 
fourth  Its  market  value  In  the  Ci^  of  New 
York  was  lawful,  and  that  under  the  statute* 
and  the  treasury  regulations  It  waa  hit  do^  tfr 
make  it  The  contention  ot  the  defendants  tik 
error  is,  that,  l>y  the  Proclamation  of  the  Presi- 
dent, dated  June  18,  1866,  the  right  of  the- 
purmasing  agent  to  out  the  cotton  in  question 
at  three  fouims  its  marut  price  In  New  York 
or,  what  is  In  substance  the  same  thing,  to  take 
possession  of  the  cotton  and  hold  It  until  one 
fourth  of  its  market  value  In  New  York  waa 
paid  to  himl^the  owner,  waa takn  amo^.and 
that  after  that  date  the  enction  of  <ne  fourth 
Che  market  price  of  the  cotton  was  unlawful 

The  material  part  of  the  Proclamation  of  June 
18, 1866.  was  as  follows: 

"Now,  therefore,  be  it  known  that  I,  Andrew 
Johnson,  President  of  the  United  States,  rlo 
hereby  declare  that  all  restrictions  upon  tlie  In- 
tenuu,  domestic  and  coastwise  Intercourse  and 
trade  and  upon  the  removal  of  prodncta  of 
States  heretofore  declared  In  insurrection,  re- 
serving;  and  excepting  only  those  relating  to 
contraoand  of  war,  as  hereinafter  recited,  and 
also  those  which  rdato  to  the  reservation  of  the 
rif^ta  of  the  United  States  to  property  pur- 
chAsed  in  the  territory  of  an  enemy,  heretofore 
imposed  In  the  territoiy  of  the  United  Btate* 
east  of  the  Mississippi  River,  are  annulled,  and 
I  do  hereby  direct  that  they  be  forthwith  re- 
moved." 18  Stat  at  L.,  7«t. 

As  throwing  light  upon  the  question  in  hand. 
It  should  be  stated  that  upon  June  94, 1866,  the 
Praddent  issued  another  Prodamation,  which, 
after  reciting  that,  "Whereas,  it  now  seems  ex- 
pedient and  proper  to  remove  restrictions  upon 
Internal,  domestic  and  coastwise  trade  and  oom> 
nwrdal  Interoourae  between  and  within  the 
States  and  Territories  west  of  the  Uississipid 
River,"  proceeded  as  follows  : 

"Now,  therefore,  be  it  known  that  I,  Andrew  ri«a>i 
Johnson,  President  of  the  United  States,  do 
hereby  declare  that  all  restrictions  upon  Inter- 
nal, domestic  and  coastwise  intercourae  and 
trade,  and  upon  the  purchase  and  removal  of 
ivoducts  of  States  and  parts  of  States  and  Ter* 
rltoriea  heretofore  declared  in  insurrection,  ly- 
ing west  of  the  MiaslsaippI  (except  only,  etc.), 
are  annuUed,  and  I  do  hereby  direct  that  thqr 
be  forihwith  removed."  18  Stat  at L.,  760. 

The  cotton  In  this  case  was  the  product  of  a 
country  west  of  the  Mississippi  River.  It  waa 
brought  to  New  Orleans  under  authority  of  tbtt 
Act  of  July  S,  1864  [18  Stat  at  L.,  876].  When 
It  arrived,  on  June  6.  it  was  subject  to  the  ex- 
action enforced  by  the  plaintiff  in  error.  When 
the  Froclamati<Hi<^  Jane  18  was  lasued*  apart 
of  the  money  due  the  United  Mates  had  bee* 

^  mil. ft. 
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ndd.  H  the  defendants  In  exror  wen  relleTed 
bom  the  pimnent  of  the  residue  tt  wast^  virt- 
ue of  that  nodamation.  Leaving  out  the  ports 
not  applicable  to  this  case,  It  declared  "That 
all  resmctiona  •  •  •  ^pon  the  removal  of 
products  of  States  •  •  «  declared  in  insur- 
rection •  •  •  heretofore  imposed  in  the 
territory  of  the  United  States  east  of  the  Mis- 
sissippi Kiver  are  annulled.''  Its  dearlj  ex- 
pre^ed  purpose  was  to  annul  the  restrictions 
unpoaed  upon  the  removal  from  the  territory 
east  of  the  Hlsslsrippi  Siw  of  the  inwdacts  of 
that  territory. 

If  we  adopt  the  view  of  the  defendants  in 
error,  it  would  follow  that  aU  cotton  produced 
west  of  the  His^ssippi,  which  could  onlv  be 
transported  to  New  Orleans  by  virtue  of  the 
Act  of  Juty  2, 186i,  and  (m  the  condition  that 
it  was  there  to  be  sold  to  a  purchasing  agent, 
and  to  be  subject  to  on  exaction  of  one  fourth 
Its  value,  wotud  the  moment  It  arrived  be  re- 
lieved of  all  the  conditions  imposed  on  it  by  the 
statute  under  authority  of  which  It  was  re- 
moved. In  other  words,  the  law  imposing  re- 
strictions upon  the  removal  of  cotton  west  of 
the  Mississippi  would  have  been  nullified  bv  a 
Rpdamiriion  of  the  President  which  applied 
In  terms  only  to  tike  territcar  east  of  the  llli- 
Mppi. 

The  policy  of  the  Preddent  was  not  to  re- 
move and  he  did  not  remove  the  restrictions 
upon  products  of  the  country  west  of  the  Mis- 
dsdppi  until  his  Proclamation  of  June  24.  But 
tlw  defendants  in  error  contend,  in  effect,  that 
rMA-i  by  truinorting  their  cotton  to  a  place  east  of 
the  Misnadppi,  where  they  were  under  the  im- 
plied oMIgation  to  pay  the  United  States  one 
fourth  Its  value,  they  can  escape  that  exaction 
and  get  the  benefit  of  the  repeal  of  the  restric- 
tions upon  cotton  nown  east  of  the  Missis- 
rippl  River.  But  unul  tlut  restrictiona  upon  the 
removal  of  cotton  produced  west  of  the  Missis- 
ripiri  had  been  repealed,  such  cotton,  if  re- 
moved from  the  place  where  it  was  grown, 
would,  while  the  restrictions  were  in  force,  re- 
main subject  thneto,  no  matter  what  might  be 
the  regulations  concerning  the  products  of  the 
place  to  which  it  was  removed. 

The  Proclamation  of  June  18  refers  to  places 
declared  to  be  In  insurrection,  and  annuls  re- 
strictiona placed  upon  the  removal  from  mch 
places  of  the  products  thereof.  The  construc- 
tion contended  for  by  the  di^endants  In  error 
would  apply  it  to  a  dty  not  In  insurrection  but 
in  the  possession  of  the  Federal  forces,  and  to 
m  place  where  the  product  was  not  grown,  and 
where  no  restrictiona  upon  the  removal  of  ar- 
ticles there  produced  were  in  force.  Such,  in 
our  opinion,  was  not  the  eflectof  the  Proclama- 
tion ot  June  18. 

There  ii  another  view  of  the  question  which 
alio  appears  to  us  to  be  conduflive.  Themoner 
exacted  by  the  plaintiff  in  error  from  the  dcf end- 
anta  In  error  was  covered  Into  the  Treasury  by 
him.  If  he  should  be  compelled  to  return  it 
to  the  defendants  in  error,  the  United  States 
would  in  Justice  and  honor  be  bound  to  make 
him  whole.  The  suit  is,  therefore,  in  substance 
and  effect,  an  action  brought  by  the  defendants 
in  error  aninst  the  goTemment,  to  recover  the 
money  collected  by  its  officers  and  paid  into  Its 
TVeamuy,  and  is  to  be  cmsldered  in  that  light. 

We  tunk  tttemouj  nud  for  istiumon^ttf 
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the  United  Statea.  What  the  cotton  reached 
New  Orleans  on  June  <t,  It  was  subject  to  an  ex- 
action  of  one  fonrtli  tte  maiket  value  in  New 
York.  The  owners  had  been  allowed  to  bring 
in  their  cotton  upon  the  Im^ed  promise  and 
understanding  that  they  would  sell  It  to  the  gov- 
ernment foruiree  fourths  the  market  price. 
Upon  its  arrival  In  New  Orleans  the  rights  of 
the  eovemment  In  the  cotton  became  fixed. 
One  lourth  Its  value  was  as  much  the  properljy 
of  the  government  as  the  other  three  fourths 
were  the  property  of  the  defendants  in  error.  , 
No  Proclamation  of  the  President  could  trans- 1^* 
fer  the  property  of  the  government  to  theuL 
The  purchasing  agent,  for  the  accommodation 
of  dafeodants  m  error,  had  allowed  them  to  pav 
the  amountdue  the  government  hi  three  inslall- 
ments.  The  fact  that  the  Proclamation  Inter- 
vened between  the  payment  of  the  first  and  the 
second  installment  could  not  relieve  tiie  de- 
fendants in  error,  from  the  payment  of  money 
actually  due  to  the  United  States.  The  Presi- 
dent had  no  more  power  to  exonei'ate  them  from 
the  payment  of  the  sum  due.  than  he  has  to  re- 
lieve an  importer  from  the  payment  of  duties 
on  his  imported  merchandise. 

It  follows,  from  these  views,  that  die  plaintiff 
in  error  had  authority  under  the  law  and  regu- 
lations of  the  Treasury  Department  to  exact  the 
money  which  the  defendants  in  error  brought 
this  suit  to  recover. 

But  even  if  the  defendants  in  error  had  a  good 
cause  of  action,  we  are  of  opinion  Uiat  the  drcuit 
court  erred  in  refusing  to  instruct  the  jury  tliat 
It  was  barred  by  the  limitation  prescribed  by 
sectionTof  theActofMarchS,  1808.  laStai 
at  L.,  757.  That  section  provides: 

"That  no  suit  or  prosecution,  dvfl  or  crimf- 
nal,  shaU  be  maintained  for  any  arrest  or  im- 

Srisonmenl  made,  or  other  trespasses  or  wrongs 
one  or  committeid,  or  act  omitted  to  be  done,  at 
anytime  during  the  present  rebellion,by  virtue 
or  under  color  of  any  authority  derived  from  or 
exercised  by  or  under  the  Preudent  of  tlie  Unit- 
ed Statea,  orl^  or  under  any  Act  of  Congreas. 
unless  the  same  shall  liave  been  commenced 
within  two  years  next  after  such  arrest,  impris- 
onment, trespass  or  wrong  may  have  been  done 
or  committed,  or  act  may  have  been  omitted  to 
be  done;  Protiid«d,  That,  In  no  case,  shall  the 
limitation  herein  provided  commence  torunun- 
tfl  the  pasnge  of  this  Act,"  etc. 

The  act  «  the  plaintiff  in  error,  which  Is 
charged  In  the  complaint  to  be  a  wrong  inflict- 
ed by  Iiim  upon  the  defendants  in  error,  was, 
as  appears  by  the  bill  of  exceptions,  an  act  done 
during  the  rebellion  under  color  of  authority 
derived  from  tbe  President  of  the  United  States 
and  an  Act  of  Congress.  The  bill  of  excep- 
tions shows  that  the  last  of  the  two  sums  of 
mou^  for  which  the  judgment  was  rendered  r^ju 
was  exacted  on  June  20, 180S.  This  suit  was 
not  brought  until  July  1, 1871.  If,  thraefore, 
the  limitation  relied  on  is  applicable  to  this  case, 
the  action  was  barred.  The  defendants  In  er^ 
ror  insist,  however,  that  the  limitation  does  not 
apply  to  the  present  action.  Their  contention 
is  that  the  suits  barred  are  for  arrests,  imprison- 
ments and  other  crimes  tg^udem  generu,  and 
that  the  limitation  only  applies  to  treiqpessea 
upon  and  wrongs  done  the  person,  and  not  the 
proper^  of  the  plaintiff.  In  siqmort  of  this 
view  Ouj  rely  upon  .the  role,  as  their  counsel 
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state  it,  that  when  general  words  follow  par^ 
ticular  words,  the  former  must  be  constmed  aa 
applicable  to  the  things  or  pemHis  particulaily 

mentioned. 

We  think  the  construction  insisted  on  fa  too 
narrow.  The  rule  of  interpretation  correctly 
Btated  is,  that  where  particular  words  of  a 
statute  are  followed  by  general,  the  general 
words  are  restricted  in  meaning  to  objects  of 
like  kind  with  those  spedfled.  Dwar.,  2d  ed., 
621.  But  this  rule,  even  if  applicable  to  the 
statute  under  consideration,  is  subject  to  the 
qualification  that  general  words  will  be  con- 
strued more  broadly  than  apeciSic,  where  such 
constructioo  is  clearly  necessary  to  give  effect 
to  the  meaning  of  the  Lraislalure,  Jibtter  t. 
g^n<,  18  Ala..  «87;  IT.  B^Briggt,  0  How.. 

The  6th  section  of  the  statute,  of  which  the  sec- 
tion under  consideratioD  forms  a  part,  throws 
light  upon  the  general  purpose  of  Congress  in 
itsenacbnent  That  secaon  provides  that  "Any 
order  of  the  Preddent  made  at  any  time  during 
the  existence  of  the  present  rebellion  shall  be  a 
defense  In  all  courts  to  any  action  or  prosecu- 
tion, civil  or  criroinal,  pending  or  to  be  com- 
menced, for  any  search,  seizure,  arrest  or  Im- 
prisonment, motae,  done  or  committed,  or  acts 
omitted  to  be  done  under  and  by  virtue  of  such 
order  or  under  color  of  any  law  of  Congress." 

It  would  be  a  strained  construction  to  hold 
that,  while  section  6  expressly  protected  the 
party  who  made  a  search,  Belzure  or  arreat  or 
subjected  another  to  imprisonment  under  the 
order  of  the  President,  section  7  applied  the 
two  years'  limitation  to  an  action  brouxbt  to  re- 
cover damages  for  the  arrest  or  imprisonment, 
[Tft91  ^  ^  action  brought  to  recover  dam- 

^  ages  for  a  search  or  seizure. 

The  general  purpose  of  Congress  in  the  pas- 
sage of  that  Act  ai^iean  plainly  to  have  been  to 

five  a  degree  of  protection  to  all  pOTons  acting 
urine  the  rebellion  under  autnority  of  the 
President  or  Congress  of  the  United  States.  A 
construction  which  gives  the  benefit  of  one  of 
its  provisions  to  parties  charged  with  offenses 
a^inst  the  person,  and  not  to  those  charged 
vnth  wrongs  and  treniesses  to  the  property  of 
the  dtizen,  robs  the  Act  of  a  great  part  of  its 
Intended  effect,  and  la  clearly  unsound  and  un- 
tenable. 

But  It  is  unnecessary  to  discuss  further  this 
assignment  of  error.  The  point  has  been  ex- 
pressly dodded  against  the  contention  of  tiie 
aef  endants  In  error  by  this  court  at  the  present 
Term  in  the  case  of  JAfeA^ff  v.  Clark  [ante, 
879],  where  It  was  held  that  the  limitation  of 
the  statute  applied  to  wrongs  to  the  estate  as 
well  as  to  the  arrest  and  Imprisonment  of  the 
person  of  the  plaintiff. 

For  the  arcr*  indieated,  As  judgment  of  the 
Circuit  Court  mutt  be  merted  and  the  ea§e  re- 
manded to  tiiat  court,  with  dirtctiont  to  order  a 
Miff  triaL 

je-.  JMto  Ftold  did  not  att  in  thb  0U8  or 
take  any  part  in  Ita  dedaicaL 

Jamsa  H,  Mftgenn^,  Os^  Snpu  Couit,  U.  & 


mnXED  STATES,  .Afpt., 
e. 

BETHB.  BTDERbt  Ai.. 

<Bee  8. 0,  BapOfter^  ed.,  n9-74L) 

Pitrfeiture  of  erinUnal  reeognizanee-^righU 
oail—prineipal'e  Migation  to  appeai^—right  ^ 
mibregaUon~priori^  under  ttatuU~-Bni§ed 
Staiuiet. 

1.  Wheroa  recoffnlxaacetiLaarlntlnk]  oaaalflftn«- 
ftited  and  paid  the  ball,  tlie  JMl  ouanM  sua  tlM 
priodpal  thereon  for  uflner  iwtil  ta  Us  ma  or  ov 
Bcoouat,  tot  Itiru  paid  oDtb^awn  aeooont  and 
for  their  own  nwleet.  An  cspE«  ooirimat  to  Idp' 
Aemaitr  the  ImO  In  ■  orlnilnal  case  mar  be  sus- 
tsJaed,but  no  sodi  oontnet  Is  tmpUed  twbw. 

2.  PsraMatbv  the  ball,  at  ^ew  nooEnmtw  la 
orlmluAi  caiBi  mnkk  ft  diieliarBcs  the  boll,  does 
not diBChiagBtitB dSllgatlon tne prtncdpel to mp- 
peubi  ocHUt;  tastouli^iODitUlfiaDaliiLuidue 
prUiDlpalniaratBnvtime  bentateaand  brouafbt 
btaoourt. 

3.  BaUtn  n,orimliuil(«sean  entitM  to  subni*- 
tloo  to  tbs  nmoB  of  enrorclDg*  the  peiton&anoeof 
tke  thing  whloti  the  recoffnlzoooe  ofuUls  Intended 
to  aeouie  the  pertorniuioe  cir  and  not  iubrofffttJoa 
to  tbepocniUarrenaddeiwfakbtliBgoviiBXiinaDtiDBr 
have  for  odlectEnr  ttbaMOanr- 

4.  Beotlon  hflfi  R.  S..  in^^rovtdai  that  a 
mriiv  hftfl  pofd  theuniteddtatee  themotiojrdueuii- 
on  <i  t  'i  'iikl,  lia«hail  bave  the  like  priority  for  the 
(X'l  f ' }  and  recaipt  at  the  moneraout  <a  the  eatala 
and  i!ae«t«  of  sucb  iDflolv'eat  or  iVjujimil  iiiii|ii|iMl 
ac  h  eccured  to  tta«  mited  StatBS,«MS«Mrawwn 
recogDlKuioeo  In  crLmlnal  caaee, 

fi.  It  will  Dot  bo  iDforred  tlmt  the  LoslBlBtun,  In 
rsvUIng  and  conaoUdatltif  tbe  laws,  tateoded  to 
iftajige  their  poller.  uq1«b  such  Inten  Uon  be  clauif 


£  Alttetleo  au  a  mioBTijcaDce  la  a  criminal  bbki 
who  him  paid  ttae  moiK^f  due  tliereoo*  ore  DOtSUb- 

rog^edtp  lbs  rtebts  c  r  i  T'  ii  i  t.^d  Stasiieau^  oannafe 
sue  ln1i^n«me  of  tbe  United  St^ai. 

[No.  166.1 

ArguedJke,  Iff,  188S.   Dtetded  Mar.  10,  ms. 

APPEAL  from  the  Circuit  Court  of  theUnited 
Statos  for  the  District  of  New  Jersey, 
i    Tbe  history  and  facts  of  the  case  fully  ^)pear 
I  in  the  opinion  of  the  court. 
;    The  SoUcitor  Oen.  stated  that  the  U.  S.  had 
I  no  interest  In  the  suit. 

I  Mr.  J.  HnbloT-  Ashton.  for  Woodruff, 
I  Clark  and  Kipling,  soretiea  of  defendant  Will- 

Mr  John  R.  £mef7«  for  appellee. 

Mr.  JueUee  Bradley-  delivered  the  opinloi 
of  tbe  court: 

This  is  an  appeal  from  a  decree  dismissing  a 
bill  In  equity  on  demurrer.  The  bill  was  filed 
at  the  suit  of  the  United  States  to  obtain  pay 
ment  of  a  noagnizanoa  for  $10,000  firom  the 
property  ai  one  Edward  P.  Wiluams,  or  the 
proceeds  thereof,  in  the  hands  of  Seth  B.  Ryder, 
one  of  the  defendants.  The  recognizance  wee 
entered  Into  on  the  6th  day  of  November,  1676, 
by  Williams  and  three  other  penons,  condi- 
tioned that  Williams  should  ^>pear  hx  person  at 
Trenton,  before  the  United  Statee  District  Court 
there  and  submit  to  audi  aentence  aa  the  said 
coort  should  order  and  direct. 

WllUams  did  not  a^Mar  according  to  the  con* 
ditlon  of  the  reoognlEance,  but  absconded  and, 
as  the  bill  allewes,  became  a  finudulcot,  abscond- 
ing, concealed  and  absent  debtor  and,  at  the 
aame  time,  was  a  convicted  criminal  and  a  fugi- 
tive from  justice  and  never  baa  since  appeared 
nor  been  xoumL  The  Ull  further  allegee  that 
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ft  tdre  faeiat  was  Issued,  and  a  judgment  en- 
tered upon  the  xeconiizance,  and  an  execution 
issued  to  the  marshal  of  the  district  against  the 
goods  and  lands  of  the  cognizors;  and  that  cer- 
tain real  estate  of  the  sureties  was  levied  u^ion, 
insufficient  (as  alleged)  to  satisfy  the  ezecutioa; 
but  that  no  levy  was  made  upon  the  goods  and 
lands  of  Williams,  for  the  reason  that  they  were 
in  the  possession  of  said  Ryder,  who  claimed 
the  rigbt  to  hold  the  same  partly  as  assignee  un- 
der a  general  assignment  made  W  Williams  for 
the  benefit  of  his  crediton  in  July,  1876,  and 
mrtly  as  auditor  in  attachment  appointed  by  the 
Circuit  Court  for  the  County  of  union,  in  the 
6tat«of  New  Jersey,  under  an  attachment  issued 
against  WiUiams  on  the  1 5th  of  November. 1876, 
and  levied  on  the  S3d  of  same  month.  The 
bill  alleges  that  Ryder  has  since  sold  the  pro^ 
erty  in  his  possession  by  order  of  the  Circuit 
[TSl]  Court  of  Unitm  Coun^,  and  has  in  his  hands 
ttw  proceeds,  amouDting  to  several  thousand 
dollars. 

The  grounds  on  which  relief  seems  to  be 
claimed  by  the  bill,  as  far  as  can  be  gathered 
from  the  statements  and  the  argument  of  coun- 
sel, are:  first,  Uiat  tiie  United  States  is  a  Judg- 
ment and  execution  auditor,  whose  remedy  at 
law  is  exliaustcd,  and  that  the  funds  In  the  huida 
of  Ryder  are  equitable  assets  which  ought  to  be 
applied  in  satisfaction  of  the  judgment;  second, 
that  the  recognizance  operated  as  a  lien  on  the 
real  estate  of  Williams  from  the  time  of  its  ac- 
knowledgment and  recordation;  third,  that  un- 
der the  Act  of  Congrcsain  that  behalf,  the  Unit- 
ed Stites  is  entitled  to  priority  over  all  other 
creditors  of  Williams,  he  being  insolvent,  and 
having  made  a  general  assignment  of  his  prop- 
erty for  the  benefit  of  bis  creditors,  and  his  prop- 
erty tieinjg  attached  as  that  of  an  absconding 
debtor;  fourth,  that  the  sureties  of  Williams 
have,  by  war  of  subrogation,  a  right  to  the  en- 
forcement of  all  the  remedies  which  the  United 
States  is  entitled  to  against  Williams'  proper^, 
before  resort  con  be  had  against  them  ana  their 
property,  or  to  indemni^  them  in  case  of  their 
SQt-isfying  the  claim  of  the  United  States;  it  be- 
ing conceded  on  the  argument  that  the  bill  was 
filed  and  that  the  suit  is  prosecuted  !n  the  inter- 
est and  for  the  benefit  of  the  sureties.  The  al- 
7SS1  legation  on  this  subject  in  the  bill  is  as  follows: 

"And  your  orator  further  shows  that  the  said 
sureties,  being  aware  that  the  said  Seth  B.  Ryder 
has  in  his  hands  a  lar^  amount  of  money  be- 
longing to  their  principal  and  subject  to  the 
statutory  claim  of  your  orator  to  priority,  as 
aforesaid,  have  claimed,  as  a  right  belonging  to 
them  as  sureties,  that  your  orator,  before  sell- 
ing their  hmds  tmder  said  execution,  should 
tfeek  relief  In  this  court  to  compel  the  said  Seth 
B.  Byder  to  apply  the  said  fund  to  the  satisfac- 
tion of  said  execution,  as  he  Is  bound  to  do  by 
the  statute,  giving  your  orator  a  priori^  upon 
ftaid  fund,  in  order  that  the  said  moneys  of  their 
principal  in  the  lumds  of  said  Ryder  may  be  ap- 
plied to  your  oratoi^s  claim  in  exonenition  of 
the  said  sureties,  so  far  as  the  same  will  extend." 

At  the  coming  on  of  the  argument  on  this  ap- 
peal, the  Solicitor  General  of  the  United  States 
stated,  in  open  court,  that  the  Government  has 
tut  jnter»t  in  the  suit,  the  amount  of  the  recog- 
nizance having  been  paid  by  the  sureties;  and 
that  the  MUt  is  fvoaecuted  for  the  benefit  of  the 
soreiiea  only;  and  this  statement  was  admitted 
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by  the  counsel  for  the  sureties,  who  alone  afr 
gued  the  cause  for  the  ^ipeUants. 

The  questions  for  us  to  decide  are: 

First,  whether,  since  the  recognizance  haa 
been  paid  by  the  sureties,  they  are  subrogeted 
to  the  richts  of  the  United  States: 

Secondly,  whether.  If  thus  subrogated,  they 
are  entitled 'to  prosecute  in  the  name  of  th^ 
United  States: 

Thirdly,  if  the  first  two  questions  are  to  be 
answered  in  the  formative,  whether  a  case  la 
made  by  the  UU  to  entitle  the  complainants  td 
relief.  k 

First:  are  the  sureties  subrogated  to  the  rights 
of  the  United  States?  The  general  rights  6^ 
sureties,  when  paying  the  debt  of  their  prind- 
pal,  to  be  subrogated  to  the  rights  of  the  cred* 
itor,  whether  as  a  mortgagee,  pledgee  or  hold- 
er of  a  judgment  or  execution,  or  any  other  se> 
curity,  has  been  so  often  and  ao  fully  discussed 
that  nothing  fnrtherneed  be  added  on  that  sub- 
ject. The  recent  treaties  of  Mr.  Sheldon  on 
the  Law  of  Subrogation,  and  the  notes  to  Der^ 
ing  v.  Earl  of  WimchOaea,  in  1  White  &T.K 
Gas.,  100,  refer  to  the  authorities,  and  exhibit 
the  general  results  dcducible  therefrom;  and  in 
Mr.  Burse's  treaties  on  Suretyship  the  rules  of 
the  civil  law  on  the  same  subject  are  fully  set 
forth.  The  doctrine  Is,  that  a  surety  paylnj^ 
the  debt  for  which  he  is  bound,  is  not  only  en- 
tiUed  to  all  the  rights  and  remedies  of  the  cred- 
itor against  the  principal  for  the.  whole  amount, 
but  against  the  other  sureties  for  their  propor- 
tional part.  This  is  clearly  the  rule  where  the 
principal  obligation  is  the  payment  of  mone^ 
or  the  performance  of  a  civil  duty.  And  la 
England  the  sureties  of  a  debtor  to  the  Kln^,  ni 
for  duties,  taxes,  excise,  etc. ,  have  always,  since 
JfoffTia  C/iarta  at  least,  had  the  right,  upon  pay- 
ing  the  debt,  to  have  the  benefit  of  prerogative 
process,  such  as  extent,  or  other  crown  process 
adapted  to  the  case,  to  aid  them  in  coercing  pay-, 
meot  from  the  principal,  and  compelling  con^ 
tribution  from  co-sureties,  llius,  where  upon 
a  tdrefaeiaa  ismied  against  the  heir  and  execu- 
tor of  one  surety,  the  defendant  paid  the  deb^' 
it  was  ordered  Oat  he  should  stand  in  the  place 
of  the  Crown,  and  have  the  aid  of  the  court  tot 
recover  either  the  whole  against  the  princir 
pal,  or  a  moiety  against  a  co-surety.  Mannings 
Exch.  Pr.,  663.  And  where  a  collector  of  a 
township  (or  parish)  was  a  defaulter,  and  the 
township  was  re-taxed  for  the  deficit,  the  same 
relief  was  given.  Macdonald,  CA.  Baron,  saidj 
"  The  parish  stands  very  much  in  the  nature  (n 
sureties;  and  it  is  a  reasonable  practice  that  the 
party  who  has  made  good  to  the  Crown  the  dor 
fault  of  the  defendant,  should  have  the  samA 
remedy  that  the  Crown  itself  would  have;  it  if 
besides  unanswerable  that  this  is  a  debt  upon 
record  and  still  subsisting;  nor  can  it  be  iatl% 
fied  by  the  re-assessment  ot  tiie  parish."  Aft 
V.  Bennett,  Wightw..  1  [6  Eng.  Exch.],  and 
cases  in  note.  See,  also,  Regxna  v.  Salter,  1 
Hurist.  A  N.,  274.  The  last  observationof  the 
Cki^  Baron,  that  the  debt  of  tiie  collector  was 
still  subsisting,  was  made  in  view  of  the  opin- 
ion which  long  prevailed  in  England,  that  pay- 
ment of  the  debt  by  tlie  surety  extinguished  li, 
and  took  away  the  remedies  for  enforcing  IC, 
even  a  judgment  recovered,  and  fberel^  d^ 
prived  the  surety  himself  of  all  advantage  of 
such  remedies.,  and  left  him  to  his  action  f 
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money  paid;  a  result  not  recoEnlzed  or  admit- 
ted by  most  of  the  courts  of  mis  country,  and 
remedied  In  England  by  the  Mercantile  Law 
Amendment  Act,  19,  20  Vict.,  ch.  97,17  virtue 
of  which  a  paymient  of  the  debt  by  tiw  sur^ 
has  Tirtaally  me  effect  of  an  assignment  tbere- 
ni  to  him.  Shddon,  Subrogation,  sectloDS  186 
■■188. 

This  rule  of  subrogation  in  favor  of  the  sure- 
ties to  the  prerogative  ri^ts  and  remedies  of 
the  Crown  seems  to  be  confined  to  cases  of 
Crown  debtors,  such  as  collectors,  receivers,  ao> 
countants  and  other  fiscal  oiflcers,  and  persons 
boond  for  coatoms,  duties  wclm,  tma  and 
other  civil  duties.  We  bavo  not  been  able  to 
And  any  English  case  in  which  it  has  been  ap- 
jdled  or  allowed,  in  favor  of  ball  in  a  criminal 
prooeedinff.  It  has  even  been  held  that  the  law 
raises  no  liability  on  the  part  of  the  person  balled 
to  indemnify  hu  bail  for  what  they  have  been 
compelled  to  pay  on  their  recognb^ce  by  rea- 
son of  his  default.  It  is  said  m  Elghmore  on 
Bail,  p.  204,  "  If  a  prindpaldo  not  appear  and 
the  recoraizance  be  forfeited  and  pdd  1^  the 
bail,  yet  the  principal  shall  remain  open  and  lia- 
ble to  the  law  whenever  be  can  be  taken.for  the 
penal^  in  the  recognizance  is  no  other  than  as 
a  bond  to  compel  the  ball  to  a  due  observance 
fliereof ,  and  has  no  connection  with  the  princi- 
pal; ther  could  not  sue  Mm  thereon  for  money 
paid  to  nls  use,  or  on  his  account,  for  It  was 
paid  on  their  own  account,  and  for  their  own 
neglect."  In  a  subsequent  edition,  It  is  true.  It 
Is  said  to  have  been  settled  that  where  a  person 
is  ball  for  another  be  is  entitled  to  recover  all 
the  expenses  he  has  incurred  incidental  to  that 
situation;  and  the  same  statement  is  made  in 
Petersdorff  on  Bail.  p.  617;  but Iheonlrauthoi^ 
ftr  dted  for  the  position  is  the  case  of  TtAtr  t. 
Imowsji  Bsp.,  171,  which  was  a  case  of  hail 
In  a  dvu  noceoding,  and  oooaequently  was  no 
authority  for  the  proposition  as  appUed  to  crim- 
inal cases. 

In  Jones  v.  Orchard,  16  0.  B.,  614,  an  action 
on  an  implied  promise  to  indemnify  bail  in  a 
criminal  case  was  sustained  In  regard  to  the 
costs  whldi  he  was  obliged  to  pay  on  default 
of  the  prindpal  under  an  Act  of  Parliament,  but 
TTSfEi  ^  ^'^'tually  conceded  Uiat  no  such  pront 
1^  ^  Indemnity  would  be  Implied  for  the  non- 
appearance of  the  principal,  because  tt  would 
be  against  public  policy.  In  the  course  of  the 
argument,  Jervis,  O.  JC,  said:  "As  to  the  non- 
appearance of  the  defendant,  there  can,  I  ap- 
prehend, be  little  doubt;  but  a  very  different 
question  may  arise  as  to  thecosts;  and  here  the 
lecognizance  vras  estreated  only  because  Or- 
diaid  failed  to  pay  the  costs."  Andin  the  final 
opinion  he  Bsid:  "The  rule  (to  set  aside  a  ver- 
dict for  the  plaintifl )  was  moved  on  the  ground 
that  a  contract,  in  a  criminal  case,  to  indemnif  v 
the  ball  against  the  consequences  of  a  default 
of  the  ^incipal's  appearance  on  the  trial  of  the 
indictment,  u  contnxy  to  publlo  policy,  and 
tiierefore  uut  tihe  law  will  not  presume  any 
such  contract.   It  Is  unnecessarr  to  dedde  that 

gtint  on  the  present  occasion,  uthougfa  we  are 
cllned  to  think  the  objection  wdl  founded, 
and  that  such  a  contract  would  be  contraiy  to 
public  policy,  inasmuch  as  it  would  be  in  effect 
giving  the  public  the  securi^  of  one  pencm 
only, Instead  of  two." 

uk  the  subaequeot  case  d  Ori^  t.  An-ftielt, 
tlO 


4  Best  &  S.,  414,  it  was  held  by  the  Court  c< 
Exchequer  Chamber,  upon  much  considera- 
tion, that  an  express  cohtract  to  indemnif  the 
bail  In  a  criminal  case  might  be  sustained,  but 
that  no  such  contract  is  Implied  by  law.  In  that 
caa^  the  plahitlff  had  become  baU  for  defend- 
ant's dan^ter  upon  his  promise  to  hold  tho 
plaintifl  haimlesB.    The  daughter  maUng  de- 
nult,  and  the  plaintifl  being  obliged  to  pay  hli 
reoo«dzanoe,  sued  the  defendant  on  his  nrora- 
ise.  The  latter  set  up  the  Statute  of  Frauds,  and 
the  question  was  whether  the  promise  was  or 
was  not  aocdlateralfme;  If  the  penon  for  whose 
umeaianoe  baQ  was  glTon,  the  dan^ter  (tf  Uu 
defendant,  was  In  law  liable  to  Inoemnliy  her 
bail,  then  the  promise  of  the  &Qier  was  a  ecA> 
lateral  one,  and  void  by  the  Statute  of  FTau^ 
for  not  being  In  writing;  If  she  was  not  thus 
liable,  then  the  father's  promise  was  an  original 
promise  of  indemnif,  and  the  Statute  of  Frauda 
did  not  apply.  The  case  was  fully  argued,  first 
in  theEing%Bench,8BeBtft  S.,697,andafte^ 
wards  in  the  Exchequer  Chamber  on  error.  The 
King's  Bench  held,  in  deference  to  a  former  case 
of  Green  v.  OreatmU,  10  Ad.  &E.,468,  that  the  [786] 
daughterwas  primarily  liable, andUiattheprom* 
ise  of  the  fa^er  was  collateral.   But  in  the  Ex- 
chequer Chamber  It  was  pointed  out  that  Qreen 
T.C^WHioeU  was  a  case  oi  bail  in  a  dvil  and  not 
in  a  erfaninal  iwoceedlng  and,  Uierefore,  not  an 
anthori^  in  the  case  under  consideration;  and 
the  court  held  that  the  daughter  was  not  I^ally 
liable  and  that  the  promise  was  not  a  collateral 
one  and  reversed  the  judgment  of  the  Court  of 
King's  Bench.  <7A^^&ifmPollock.after  point- 
ing out  the  dlstlncnon,  said:  "  Here  the  bidl 
was  given  in  a  criminal  proceeding;  and,  where 
the  bail  is  given  in  such  a  prooeemng,  there  Is 
no  ewtract  on  the  part  of  the  person  balled  to 
Indemnify  the  person  wbo  became  ball  f<nr  him. 
There  Is  no  debt  and,  vrith  reqiect  to  the  per- 
son who  bails,  there  Is  hardly  a  duty;  and  tt 
may  very  well  be  that  the  promise  to  mdemnify 
thelbail  Inacrlmlnal  matter  should  be  considered 
purely  as  an  indemnity,  which  it  has  been  de- 
cided to  be." 

This  decision,  made  In  1868,  has  not,  so  far 
as  we  are  aware  been  shaken  tn'  any  subsequent 
caselnEng^dwin  tiiiacountry;  and  we  think 
tt  is  based  on  very  satisfactory  grounds.  This 
may  be  more  apparent  when  we  consider  the 
peculiar  character  and  objects  of  bail  in  crim- 
inal cases  as  compared  wim  the  object  and  pur- 
poseof  ball  in  dvil  cases.  The  object  of  oaO 
in  dvil  cases  Is,  either  dOrecUy  or  Indirectly,  to 
secure  the  payment  (tfadebtorotherdvUdu^; 
whllrt  the  object  of  bafl  In  criminal  cases  is  to 
secure  the  ainiearance  of  the  prindpal  before 
tho  court  for  the  purposes  of  public  jurace.  Pig- 
ment by  the  bdl  in  a  dvil  case  discharges  the 
obligation  of  the  prindpal  to  his  creditor,  and 
is  only  required  to  the  extent  of  that  obligation, 
whatever  may  be  the  peoal^  of  the  bond  ot 
recognizance;  whOst  payment  tqr  the  ball  at 
their  recogntzanoe  in  ciunlnal  cases,  thou{^  It 
discharges  the  ball,  does  notdlsdiarge  the  oUi- 
gation  of  the  prindpal  to  appear  in  court;  that 
obligation  stIU  remains,  and  the  prindpal  may 
at  any  time  be  retaken  and  brought  Into  court. 
To  enable  the  bail,  however,  to  escape  the  pay* 
ment  of  their  recognizance  by  performing  that 
which  the  recognuance  Ixnmd  them  to  do, 
the  Govenunent  will  lend  them  its  aid  in  every 
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78T]  proper  way,  by  process  and  without  process,  to 
seize  the  person  of  the  principal  and  compel  his 
appearance.  This  is  the  kind  of  auhrogation 
which  exists  in  criminal  cases,  namely:  subroga- 
tion to  the  means  of  enforcing  the  performance 
of  the  thing  which  the  recognizance  of  bail  is 
intended  to  secure  the  performance  of,  and  not 
subrogation  to  the  peculiarremedies  which  the 
€loTemment  may  hsre  for  ooHecUne  the  pen- 
alty; for  this  would  be  to  aid  the  baifto  get  rid 
ttf  their  obligaUon,  and  to  relieve  them  from  the 
motives  to  exert  themselves  in  securing  the  ap- 
pearance of  the  principal.  Subrogation  to  the 
Utter  remedies  would  clearly  be  against  public 
policy  by  subverting  as  far  as  it  might  prove  ef- 
fectual, the  very  object  and  purpose  of  the  re- 
cognizance. It  would  be  as  thou^  the  Gov- 
ernment should  say  to  the  bail  "  We  will  aid 
you  to  get  the  amount  of  your  recognizance 
from  Uie  principal,  so  that  you  may  be  relieved 
from  your  obligation  to  surrender  him  to  jus- 
tice." If  payment  of  the  reco^lzance  operated 
as  a  satisfaction  or  composition  of  the  crime, 
then  the  subrogation  contended  for  might  be 
free  from  this  objection;  for  then  the  Qovem- 
mcnt  would  be  satisfied  in  regard  to  the  princi- 
pal matter  intended  to  be  secured. 

We  have  been  referred  by  the  appellant's 
counsel  to  two  cases  in  this  country  which  are 
supposed  to  maintain  a  contrary  doctrine  to  that 
of  the  English  cases  above  cited.  These  are 
Seynoldt  v.  Barral,  2  Strob.  (S.  CX  87,  and 
8imp9(m  v.  Hubert,  85  Ga.,  183.  In  Ee^notds  v. 
Harral,  which  was  decided  in  1847,  it  was  in- 
deed held  that  bsul  in  a  criminal  case  may  main- 
tain an  action  against  their  principal  for  money 
said,  to  indemnify  them  for  what  they  have 
been  obliged  to  pay  on  their  recognizance.  But 
the  case  stands  alone,  and  the  point  was  very 
little  discussed;  and  the  court  relied  for  author- 
ity upon  the  observation  in  Feterscorif  on  Bail, 
su^ady  referred  to^  which,  as  we  have  seen, 
was  based  on  a  decision  at  nm  print  In  a  dvtl 
proceeding,  and  was  expressly  oveiruled  as  ap- 
plied to  criminal  cases  in  (Mppt  v.  UartnoU. 
The  other  case,  Simpton  v.  liooert,  was  one  In 
which  the  principal  executed  a  mortgage  to  the 
bail  to  induce  him  to  enter  into  the  recognizance 
and  the  mortga^  was  sustained  by  the  court. 
This  decision  entirely  accords  with  that  of  Orippt 
[7U1  ^'  Neither  of  the  cases  cited,  tbere- 

fore,  can  be  r^arded  as  alZectlDgthe  authority 
of  that  ease. 

As  to  tlie  Act  of  Congress  which  declares  that 
-susetics  on  hoods  gtvoi  to  the  United  States 
shall  ha«e  the  same  rtc^t  of  priority  which  the 
United  States  have  by  law,  we  do  not  think  that 
It  contains  anything  to  modify  the  result  to 
which  wc  have  come.  The  Act  referred  to  is 
now  to  be  found  in  section  8468  of  the  Revised 
Statutes,  and  isas  follows:  "Whenever the  prin- 
dpal  in  any  bond  given  to  the  United  States  is 
huolvent,  or  whenever  such  principal  being  de- 
ceased, his  estate  and  etFccts  which  come  to  the 
hands  of  his  executor,administrator  or  assignee, 
are  insufficient  for  the  payment  of  his  debts,  in 
either  of  such  cases  any  surety  on  the  bond,  or 
the  executor,  administrator  or  assignee  of  such 
■nrety,  pays  to  the  United  States  the  money  due 
UDOD  such  bond,  such  surety,  bis  executor,  ad- 
aunistrator  or  asdgnee,  shall  have  the  like  pri- 
ority for  the  recovery  and  receipt  <rf  the  moneys 
out  of  the  estate  ana  efl^  of  such  Inaolvent  or 
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deceased  principal  as  is  reserved  to  the  United 
States;  and  may  bring  and  maintain  suit  upon 
the  bond  in  law  or  equity,  in  bis  own  name,  for 
the  recovery  of  all  moneys  paid  thereon." 

We  do  not  understand  that  this  section  was 
intended  to  embrace  recognizances  in  criminal 
cases.  The  section  is  taken  from,  and  is  sub- 
stantially a  reproduction  of,  the  proviso  of  the 
66th  section  of  the  Act  to  regulate  the  collection 
of  duties,  approved  March  2, 1799.  1  Stat  at 
L.,676.  That  section  related  to  bonds  ^ven 
for  tbe  payment  of  duties,  and  declared  that, 
if  not  satLsned  when  due,  they  should  be  prose- 
cuted without  delay;  and  in  all  cases  of  insolv- 
ency, or  where  an  estate  in  the  hands  of  ex> 
ecutors,  administrators  or  assignees  should  be 
insufflcient  to  pay  all  the  debts  due  from  tbe 
deceased,  the  debt  or  debts  due  to  the  United 
States,  on  any  such  bond  or  bonds,  should  be 
first  satisfied;  and  any  executor,  administrator 
or  assignee  who  should  pay  other  debts  before 

{laying  tbe  United  States  would  be  personally 
iable;  and  the  proviso  then  declared  that  if  the 
principal  in  any  bond  ^ven  for  duties  on  goods, 
wai-es  or  merchandise  imported,  or  other  penal- 
ty, should  be  inaolvent,  or  if,  being  deceased,  [1^31 
his  estate  should  be  Insuffideut  to  pay  all  his 
debts,  and  if.  In  either  of  such  cases,  any  soretr 
on  the  said  bond  or  bonds,  or  the  executors,  aa- 
mlnisUutors  or  assignees  of  such  surety,  should 
pay  to  the  United  States  the  money  due  upon 
such  bond  or  bonds,  such  surety,  etc,  should 
have  the  like  advantage,  priority  or  prefereooe 
for  the  recovery  of  the  said  moneys  out  of  the 
estate  of  such  iDsolvent,OE  deceased  principal,  as 
were  reserved  or  secured  to  tbe  United  Statee, 
and  should  and  might  bring  and  malntainasult 
or  suits  upon  said  bond  or  bonds  in  law  or  eqnir 

Sin  his,  her  or  their  own  name  or  names  for 
e  recovery  of  all  moneys  paid  tbereon. 
The  only  difference  between  section  8468  of 
the  Revised  Statutes  and  this  proviso  is,  that  the 
latter  in  terms  relates  to  bonds  given  for  duties, 
whilst  the  former  usea  the  more  general  terms 
"  whenever  the  principal  in  any  wind  given  to 
the  United  States  is  Insolvent,  etc."  If  it  was 
intended  by  Confess  to  enlarge  the  scope  of  the 
section  so  as  to  include  other  bonds  than  those 
given  for  duties,  as  seems  to  be  the  necessary 
inference  from  the  language,  still,  it  is  restricted 
to  "  hond$  :"  the  wordsare,  "whenever  the  prin- 
cipal in  any  bond  given  to  the  United  States  ii 
insolvent, etc.,"  and  any  "surety  on.  tite bond" 
pays  the  money  due  upon  "  such  bond"  such 
surely  shall  have  the  like  priority,  etc.,  and 
may  bring  and  maintain  a  suit  upon  "  the  i<md" 
in  his  own  name,  etc.  This  cautious  phrase- 
ology, so  carefully  avoiding  any  general  words 
of  enlargement  beyond  tbe  article  of  "  bonds" 
alone,  seems  to  imply  that,  in  extending  the  pe- 
ci^iar  privileges  given  to  sureties,  it  was  omy 
intended  to  <u>  so  in  reference  to  obligations  of 
the  same  general  character  with  those  referred 
to  in  the  original  Act,  that  is  to  say,  bonds  con- 
ditioned for  the  payment  of  money,  or,  at  most, 
to  embrace,  besides,  those  conditioned  for  the 
performance  of  some  civil  duty,  such  as  the 
ifUthf ul  discharge  of  the  duties  of  an  office,  etc 
Had  it  been  intended  to  include  sureties  tat  Vf^ 
pearance  in  criminal  cases,  tbe  word  '*  recog- 
nizance," or  some  other  appropriate  term,  or 
some  general  word  adapted  to  the  purpose, 
,  would  naturally  have  be^  used.  The  revtsers 
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would  not  hare  proposed,  nor  would  Oongress 
have  made,  such  s  fonduneDtal  chftnge  In  the 
law  as  the  extension  of  this  provision  to  crimi- 
[740]  nal  cases,  without  employing  mora  appropriate 
terms  for  that  purpoee  than  those  whldi  the 
section  contains,  u  will  not  be  inferred  that 
the  Legislature,  In  revidng  and  consolidating 
the  laws,  inteoiud  to  change  their  policy,  unless 
such  intention  be  dearly  expressed.  MeDonald 
T.  Howj/  [ante,  2691. 

Our  opinton  is,  that  the  right  ctf  subrogation 
does  not  exist  in  this  case. 

But  if  the  sureties  were  entitled  under  the 
Act  to  the  same  priority  which  the  United  States 
bav^they  arc  not  entitled  to  use  the  name  of 
the  united  Btates  in  prosecuting  their  claim. 
The  statute  expressly  dedaies  that  thev  must 
sue  in  their  own  names.  The  reason  is  oBvlous. 
The  Government  has  many  advantages  in  pro- 
ceeding which  ore  not  possessed  by  individuals, 
and  is  not  liable  to  costs;  and  individuals  prose- 
cutiug  claims  against  other  individuals  ought 
not  to  have  the  advantage  of  the  name  and 

Srestige  of  the  United  States.  In  the  case  of  U. 
:v.  Praton,  4  Wash.  (C.C.),  440.  the  surety  in  a 
dutv  bond,  having  paid  the  judgioent  recovered 
on  ft,  brought  an  action  in  the  name  of  the  Unit- 
ed States,  for  his  own  use,  against  the  assignees 
of  the  principals,  and  contended  that  he  was 
entitled  to  every  advantage  which  the  United 
States  are  entitled  to  in  sudi  a  suit;  as  to  sue  in 
Uie  Federal  Court,  to  require  special  bail,  to 
demand  a  trial  at  the  return  of  the  writ,  to  ex- 
clude equitable  defenses,  etc.  The  court,  by 
Mr.  JvtHce  Washington,  held  that  the  action 
could  not  be  brought  in  tiie  name  of  the  United 
States,  but  only  in  the  name  of  the  surety  him- 
self, and  that  the  only  advantage  which  the 
law  gave  to  the  surety  was  that  of  priority  over 
other  creditors,  and  not  In  the  form  and  modes 
of  proceeding. 

As  It  is  conceded  that  the  United  States  liave 
received  full  satisfaction  of  the  recognizance 
on  which  the  present  suit  is  btued  and  that  this 
suit  is  not  prosecuted  for  the  benefit  of  the 
United  States,  but  solely  for  the  benefit  of  the 
sureties,  we  are  of  opinion  that  it  cannot  be  sus- 
tained but  that  the  bill  ought  to  be  dismissed, 
as  well  on  the  ground  that  the  sureties  are  not 
subrogated  to  the  rights  of  the  United  Btates, 
as  on  the  ground  that  they  cannot  sue  In  the 
name  of  the  United  States. 
This  conclusion  does  not  touch  the  merits  of 
[741]  the  cose  as  set  up  In  the  bill,  considered  as  ablll 
filed  by  the  United  States  on  their  own  behalf 
and  for  their  own  use;  but  the  bill  itself  shows 
that  it  was  filed  for  the  benefit  of  the  sureties, 
although  they  may  not  havepald  their  recog- 
nizance when  It  was  filed.  Without  deciding, 
therefore,  whetber,  on  demurrer,  the  bill  might, 
or  might  not  have  been  sustained,  considered 
purely  as  a  bill  filed  by  the  United  States  on 
their  own  behalf,  we  are  satisfied  that  its  dis- 
missal by  the  court  below  was  right,  considered 
as  a  bill  filed  on  behalf,  and  for  the  benefit  of, 
the  sureties.  And  as  it  Is  now  odmittod  that 
the  United.  States  have  been  sa^ed  and  paid, 
and  as,  for  this  reason,  if  for  no  other,  the  bill 
should  be  dismissed,  our  conclusion  is,  titat  the 
deereeof  Ihe  eouTt  Moto  ^lould  be  (firmed;  and 
it  it  qprnedaecordinglff,  Inttmthout  eoit^-~eaeh 
party  to  pay  their  own  eo$ti  on  tlU»  a/ppeal, 

^^^JmaT'iJ^ifeirfBm^,  Oxtek,  Sup^  Oouxt,  IT.  B. 
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W1LLIAHE.'PAR0HEB»AI..,  Apf^t., 

e. 

JAHES  H.  CUDDY*  AOmr.,  tto.,m 
(Bee  a  O,  Beportert  ed^  "Z%«  lliintte,**  T4)^  T4L> 
Ir^vmeUon  to  $taff  proceedinge  in  mdt 

An  InjtinotloD  viU  not  be  gruted  to  stay  pco- 
OMdlnira  Id  an  kcUod  to  cegover  few  ■  eoUlalon  in  a 
State  courts  duriujE  the  pfloCeuoy  of  ut  appeal  ta  a 
suit  brouHtat  tir  the  ownsn  of  nvessd  to  obtain  tb* 
beoeflt  or  ttie  umltttUon  of  UilidUQ' piovliled  for  br 
th«  Revised  Statotea,  sUAptr  beoauae  or  tlia  expanse 
tliiit  *1U  b*  ooMBQu^t  upon  trials  ntetKiur  tMe  ap- 
peal, after  femnudgmenta  below  do^wwtifisl 

Argtui  Mar.  4,  Jm.  Dteldti  Mar.  10, 1884. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan. 
Motion  for  an  injunction. 
The  libel  and  petition  in  this  cause  was  filed 
appellants,  the  owners  of  the  steam  yacht 
Mamie,  Oct.  28,  1880,  In  the  District  Court  of 
the  United  States  for  the  Eastern  District  of 
Michigan,  In  admiralty,  and  averred  their  own- 
ership of  the  steam  yacht  Mamie;  that,  on  the 
night  of  July  S2, 1880.  The  Mamie  was  run 
down  and  sunk  by  collision  with  the  steamer 
Qarland,  In  the  Detroit  River,  and  that,  in  con- 
sequence of  such  collision  and  sinking,  seven- 
teen persons  on  board  The  Mamie  were  drowned; 
that  thirteen  suits  had  been  commenced  In  the 
Sup^or  Court  of  Detroit  one  Cuddy,  th» 
administrator  oS  the  respective  estates  of  thlx^ 
teen  persons  who  lost  their  lives  by  said  oollis- 
don  and  the  shiklng  of  The  Mamie,  in  each  of 
wblc^  suits  the  plalntifl  claimed  to  recover 
$5,000  damases  Kalnst  petitioners,  as  ownera 
of  The  Mamie.  Petitioners  prayed  that  they 
might  be  entitled  to  the  limitation  of  liability 
provided  by  sections  4288  to  4286,  Inclusive, 
of  the  Itevised  Statutes  of  the  United  States ;. 
that  an  appraisal  be  had  ot  the  value  of  The- 
Mamie,  and  proffered  payment  Into  court,  or 
security  for  such  appraised  value;  and  that  an 
injunction  against  tne  further  proeecution  pf 
said  suits  pending  and  against  the  prosecution 
of  all  other  suits  against  petitioners,  for  lossea 
arising  from  the  cuUsIon  and  slnkuig  oi  The 
Mamie. 

The  district  court  dismissed  the  libel  and  pe- 
tition.   The  Mamie,  6  Fed.  Bep.,  818. 

The  court  below  having  affirmed  the  decree 
of  the  district  court,  the  libelants  and  petition- 
ers appealed  to  this  court 

Pendhjg  the  appeal,  the  appellants  have  pe- 
titioned this  court  to  enjoin  the  prosecution  of 
the  suits  In  the  state  court. 

Mettrt.  Oeo.  F.  Ecbmmds.  A.  B.  M^fnard, 
H.  H.  Suwn  and  Moore,  CanJIeld  <ft  Wamer, 
for  appellants,  in  support  of  motion. 
Mr.  Alfkvd  Rassell,  for  appellees,  contra. 

Mr  C71t<^J«*(w!«W»Ito  delivered  the  opln- 
ion  of  the  court: 

Without  deciding  whether  an  injunction  may 
be  grunted  under  any  clroumstances  by  this 
court  to  stay  procceedlngs  lu  the  state  courts 
during  the  pendency  of  an  appeal  In  a  suit 
brought  by  the  owners  of  a  vessel  to  obtain  the 
benefit  of  the  limlutlon  of  liability,  provided 
fot  by  sections  4288,  4284,  4285  and  4^  of  the 
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Keviaed  Statutes,  we  are  aU  of  tbe  opinion  that 
motion  should  be  denied.  Both  of  the  courts 
below  have  decided  that  the  Teseel  owned  by  the 
appellanU  did  not  come  within  the  purriew  of 
the  statute  and,  consequently,  that  the  relief 
asked  for  should  not  be  granted.  If  the  suits 
In  the  state  courts  go  on  utd  judgments  are  ren- 
dered against  the  appellants,  there  Is  a  way  In 
which  decisions  OTemillng  defenses  set  up  un- 
der the  statute  may  be  brought  berefcffrefTiew, 
and  the  emirs,  if  anv,  corrected. 

In  view  of  these  facts  we  are  not  Inclined  to 
use  ihe  extraordinary  writ  of  injunction  to  stay 
proceedings  In  suits  begun  in  the  state  courts 
before  the  appdlonta  filed  their  libel  in  the  dis- 
trict court,  simply  because  of  the  expense  that 
will  be  consequent  upon  trials  pending  the  ap- 
peal. If  we  nave  the  power  it  should  not  be 
used  in  a  doubtful  case,  and  after  two  judg- 
ments below  denying  the  relief,  unless  the  rea- 
sons are  imperative. 
Troeoopf.  Test: 

JanM  H.  MoKeoner,  OleA,  Sup.  Court.  U.  S. 


FRANCIS  H.  LEOGETT,  As  Tmstee  of 
AwBAwtii  Lboostt,  Deceased.  Appi., 
*• 

JOHN  J.  ALLEN,  Assignee  of  IUcbabd  L. 
Leooett,  a  Bankrupt. 

CSeeaCBeporter^  ed.,  741,742.) 

Appeals  in  bankruptcy  earn. 

A  prooeedlnff  to  prove  a  debt  sninst  the  estate 
of  a  Dsnkrupt Is  part  of  the  milt  In  Dankmptor,  and 
not  an  ind^oident  sultatlaworlneQulir.  This 
oonrt  has  no  eontnl  over  judgments  or  ordeia  made 

!!•  U.  B. 


bf  the  Ctaeult  OOOrtS  hf  i»*  my^ny  ja*iommA 

inga. 

[No.  831.] 

auimUttedMar.  S,  1884.  IfeeidedMar.  10, 1884. 

APPEAL  from  the  Circuit  Court  of  theUnlted 
States  for  the  Eastern  District  of  New 

York. 
On  motion  to  dismiss. 

Mr.  A.  J.  Falla*  for  appeOee^  In  snppoittrf^ 
motion. 

JA*.  Tlwnidlk*  B>nnd>r«.  for  qppdlant 

eontra. 

Mr.  CUtfJutUee'WmltBdairmAibaoslbk 

ion  ot  the  court: 

This  motion  Is  granted  on  the  authority  of 
WimoaU  r.  Oampm,  08  U.  S..  847  [XXIII., 
928],  in  which  it  was  decided  that  uils  court 
has  no  Jurisdletion  to  revtew  a  Judgment  of  the 
circuit  court,  rendered  in  a  proceeding  upon  an 
appeal  from  an  order  of  the  district  court  re- 
jecting the  claim  of  asupposed  creditor  against 
the  estate  of  the  bankrupt,  and  for  the  reason 
tliat  a  proceeding,  to  prove  a  debt.  Is  part  of  the 
suit  in  oaiJmipt^,  and  not  an  indCTWodent  suit 
at  tew  or  in  equity.  Such  being  the  nature  of 
the  proceeding,  Ittoamatterof  nooonsequenoe 
whether  the  appeal  from  the  district  court  to 
the  circuit  court  was  taken  by  the  creditor  or 
the  assignee,  for  It  has  always  been  held  that 
this  court  has  no  control  over  judgments  or 
orders  made  bv  the  circuit  courts  In  mere  bank- 
ruptcy proceedings.  It  is  unnecessary  to  repeat 
here  what  was  said  In  Wiwall  v.  CSsmpoetf. 
This  case  and  that  are  in  all  material  respects 
alike. 

Ditmimd. 
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Supreme  Court  of  the  United  States, 


AT 


OOTOBEB  TERM,  1888. 


ALFRED  BTiTDKTiTi  n  al.,  Aj)pi$., 
«. 

^BOBGB  H.  QBAUBJBAN,  U.  a  Deputy 
«. 

JAMBS  O.  BIOHABDSON,  Register  of  the 
LouzBUSA  Stats  LAiro-Omai. 

9. 

THOMAS  J.  EMLBBar  AL. 

BAMB.  to  At., 
OHARIiBB  TBOHIKN'. 

^^aniA  grant — retorvation  of  additional  lands 
— u§age»in  I/minana — tjfed  ef—ttipviaUon 
in  Trtatg—A^  etn^mtUiw  committioner^  de- 

flrmaiion. 

L  Where  the  SpanMi  GOTwmor  of  Loulstana 
ftmnted  land  to  oenaln  parohaaen,  dlreoUn^  them 
Co  apply  to  Um  for  a  oomplete  title,  those  words  re- 
tor  omy  to  the  instrumeots  whloh  oonstitute  eW- 
tetoe  of  title  and  not  to  the  estete  or  Interest  tbero- 


When  gnmis  frontinff  on  the  ilver  were  made 
by  the  Spanish  Qoremment,  It  wasouBtomary  to 
nserre  to  the  depth  of  forty  additional  arpents, 
the  lands  tnunedlately  in  tha  rear  to  t>e  used  by  the 
front  proprietors  for  pasturace.  orto  obtain  tuober 
(or  fenoea  or  for  fuel. 

I.  Tlte  aod  customs  preTAlllnr  In  tha  Pror- 

lDee<tf  Lonmoaafleotbtfthe  allenauonof  lands, 
•re  to  be  rapeoted  in  oonsWInrlny  the  rl|^ts  is 
gientoes  of  the  former  KOTemment. 

L  Iteges  tons  establwaed  and  followed,  have  to 
amat  extent  the  elBoaer  of  law  In  aU  oountrlei, 
Tfier  oontrol  theoonstruotlon  and  qualify  andUmtt 
theforoe  of  posltly«  enactments. 

ft.  The  ftlpnlaaon  ai  to  property  In  the  Treaty  of 
Cesskm  of  I^ratalana  by  ninoe  to  the  United  States, 
emhraees  all  titles  to  lands,  whettwrlwalor  equlta. 
ble^MTf eat  or  Imperfect. 

t.  when  Oongrces  passed  ea  Aot  oonflrmlng  the 
dedslODS  of  three  oominiS8k)Dert,  naming  them.  Id 

Worn— gsags  Olid  eustow:  admimO)atty  of^  4n  eon- 

mu.8. 


tavnr  nf  lacd  olalmaDts,  the  Aot  indlc&tas  that CoO' 
gi<:^  iDtendcd  torsfuM  a  oonllTmatloii  of  dflolHlons 
niitile  by  two  at  them,  although  a.  majlority  of  them 
was  nuUiDrUed  to  decide  qlaims. 

Wh<;r«  a  statute  oporatea  aa  a  aracit  of  publio 
pr-tpeny  to  an  tndjfidnal,  or  the  reliDqiji«iitii(?at  ot 
a  pvibllc  Inttirost,  thatcouBtructiaD  afaouM  be  adopt- 
ed which  'wlUfiupr^irl  cK«i claim  of  tbeGDvercmcct 
rather  than  thAtof  tho  indlviditaL 

S.  Aooiiflrmiitlon  of  Ql^lma  tut  laud  ofirhlcb  ao 
qaobflty  ifl  fflFon  imri  no  boundai/  etAted.  snd.  tat 
whose  Bfic«rtiiiQment  no  rule  ts  mmlabed.  In  mil 
for  unDertain^', 

[Noa.  087,  CSS,  016,  917.1 
Argwd  Jan.  t,  S,  1834.  Decided  Mar.  3, 18S4. 
IWiion/or  nhsarino  greyed  Mar.  M4.JS84. 
Opinion  melted  Apr.  »1,  J884. 

TSoa.  887.  888.  916  are 

APPEALS  from  the  Clxcuit  Coart  of  the  Unit- 
ed States  for  the  Eastern  Dlstriot  of  LouUl' 


Ko.  917  1b 

rr  ERROR  to  the  Chvult  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 
The  first  three  of  these  cases  are  suits  hi 
equity  forinjunctionB  against  trespassers  upon 
landsaU^edtobeinchiaed  in  a  Spanish  grant; 
the  last  Is  an  action  at  law  against  a  person  who 
has  cut  timber  upon  such  lands,  the  same  still 
lyiui(  in  the  vidnl^. 

The  phiintlfEs  claimed  such  lands  as  theirs. 
The  trespasses  complained  of  in  No.  687  have 
been  committed  by  a  Deputy  Surveyor  of  the 
United  States,  QrandJean.  under  direction  of 
Ills  superiors;  thoaelnNa  888,  by  aRe^ister  of 
the  State  of  Louisiana.  Richardson,  acting  un- 
der color  of  his  office;  those  in  No.916,  by  forty 
sevoal  trespassers  claiming  by  private  titles; 
and  those  in  No.  917,  by  Tschim.  alogger. 

The  question  sought  to  be  ndsed  in  »ch  case 
is  as  to  the  title  to  the  lands  In  question. 

Nos.  687  and  916  stand  up<m  raU  and  general 
douamr:  No.  S6St  npon  mil  and  aaswei;  with 
certain  admlsdonabycoanael.  etc.;  andKa917 
opon  petitlm  and  exceptions  thereto. 

The  decrees  andJudOTaent  of  the  court  below 
were  aginst  the  complainants  and  plaintiffs  in 
error.  Whereupon,  they  appealed  the  equity 
stilts  to  this  court,  and  suedouta  writ  of  error 
In  the  suit  at  law. 
The  facts  of  the  case  are  stated  by  the  court 
Mr.  Jamn  L.  Avu^ord,  [for  appellanti  and 
plaintiffs  in  error. 

ri^.  a  F.  PhUUps,  SoUeUffr-Otn.,  for  ap- 
ptUee  In  2Ta  087,  and  ai  amiau  emim. 
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Jf^NTi;  Wm.  Oraut  and  J*.  i>.  Botut,  for 
q>pellees  In  Noa.  588  and  916.  and  defendant 
in  error  In  No.  917. 

After  the  decision  by  this  court,  a  rehearing 
was  granted,  as  appears  from  the  following. 

Order,  per  Mr.  JvsHce  Field.  Uarch  24, 1884; 

On  the  argument  of  these  cases  the  conten- 
tion the  plkintiSs  was  tliat  the  giant  of  Gov- 
ernor Oalvez  to  Manrice  Oonway,  June  81, 
1777,  embraced  all  the  land  In  the  rear  of  the 
original  grant  to  him  and  L&til  by  Governor  Un* 
zaga,  In  NoTember,  177^  tndn^  within  the 
boundary  lines  of  that  grant  extended  to  the 
limits  of  the  possessions  of  the  Spanish  Crown. 
In  support  of  that  contention,  reliance  was 
placed  upon  the  report  of  the  commissioners 
appointed  under  the  Act  of  Congress  of  1606, 
the  platB  of  the  anrreyor,  Lafon.  and  the  al- 
leged confirmation  by  the  Act  of  June  3, 1668. 
In  our  opinion  we  held  that  the  grant  of  Qalvez 
derived  no  aid  from  these  sources,  bat  must  de- 
pend for  its  extent  upon  the  language  of  the 
concession  and  the  proceedings  of  the  adjutant 
Andry  in  establishing  its  northern  and  south- 
ern boundaries,  and  that  it  was,  therefore,  lim- 
ited to  two  arpcnts  in  the  rear  of  the  original 
grant. 

The  plaintiQs  now  ask  a  rehearing,  contend- 
ing that  if  tU^  are  not  entitled  to  the  land 
claimed  under  the  report  of  the  commisslonerB, 
construed  by  reference  to  the  plats  of  Lafon  and 
the  confirmatory  Act  of  June  2, 1858,  they  are 
entitled  by  virtue  of  the  concession  and  accom- 
panying noon  of  Andry,  construed  in  accord- 
ance with  uie  usages  of  the  country,  having  the 
force  of  law,  to  forty  arpents,  the  quantity  al- 
leged to  be  the  amotmt  intended  in  Uie  absence 
(n  specific  designation  to  be  ceded  in  caaes  of 
grants  in  the  rear  of  the  laudof  proprietors  on  the 
river,  this  giving  to  the  two  grants  an  extent  of 
eighty  arpents  from  the  river.  And  the  plaintiffs 
have  presented  so  many  con^derations  In  sup- 
port of  this  vkw.that  the  court  will  receive  argu- 
ments from  connsel  upon  this  point,  to  be  in 
writing  and  filed  within  two  weeks  from  date. 
The  clerk  will  giveto  the  counsel  of  theplaintiffs 
and  to  the  Attorney-Qcneral  a  copy  of  wis  mem- 
orandum. 

Mema.  Willii  Drummmd  and  Boi^t  £L  Brad- 
ford, filed  a  brief  for  appellants  ami  plaintiflB  in 
error,  on  the  rehearing. 

Mr. 8.  F,  PkUiipt,  tiomter.Qm.,Wm.Qrant 
and  /.  D.  Bmm^  filed  briefa  for  at^pellees  and 
defendants  in  error. 

The  opinion  is  lisre  given  as  modified. 


jifr.  JtuUee  Field  delivered  the  opinion  of 
the  court: 

Of  these  suits  the  first  three  are  in  eqni^; 
the  fourth  Is  at  law.  TIict  were  aigued  to- 
gether, aa  they  are  all  founded  upon  the  sup- 
posed validity  of  the  plaintiff's  title  to  the  Con- 
way division  of  the  Iloumas  grant  in  Louisiana 
beyond  the  depth  of  eighty  arpents  from  the 
Musissippl  River.  If  Uielr  title  beyond  that 
depth  M  sustained,  other  questions  will  arise 
for  consideration,  but  If  that  fails,  those  ques- 
tions will  be  unimportant  The  Houmas  grant 
is  famous  in  the  history  of  land  tiUes  in  Louisi- 
ana, from  the  protracted  controversy  in  the 
Land  Department  to  which  It  gave  rise,  and  the 
discussion  It  created  in  Congress  \iy  the  attanpt 
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made  to  aecnre  its  legislative  conllniuition.  Tbt 
documents  to  which  our  attentifu  has  been 
called  as  sostaining  the  pretcnsioiu  GHt  tlie  plaint- 
iff, or  in  oppodtiou  to  them,  are  scattered 
t^u^  many  volumes.  They  consist  of  the 
original  proceedings  and  concessions  under  the 
Spanish  Qovemment;  the  orders  of  the  territo- 
rial Governor  and  certificates  of  » local  survey- 
or  after  the  cession  of  the  country  to  the  United 
States;  the  prooeedlz^n  of  the  Doard  of  com- 
misdoneis  created  by  Congr^  to  examine  into  [416] 
and  report  upon  land  claims  in  that  Territory; 
various  petitions  to  the  officers  of  the  Land  De- 
partment, and  their  reports  thereon;  the<n>in- 
lon  of  the  Secretary  of  the  Treasuiy  and  of^ the 
Attorney-General  upon  the  nature  and  extent 
of  the  ^raut,  and  the  proceedings  of  Congress 
In  passmg  an  Act  of  conflnnation,  and  subse- 
quently repealing  it.  We  shall  endeavor  to 
conderae  the  history  of  the  STsnt  and  of  the 
various  jooceedlngs  tuen  wtm  reference  to  i^ 
into  as  narrow  a  compass  as  possible. 

On  the  6tb  of  October,  177^  while  Louislanft 
was  under  the  domtoion  of  S[win,  Tribes  of 
Indians,  known  as  the  Houmas  and  Bayou  Oou- 
la  Tribes,  bad  possession  of  certain  land  situ* 
ated  on  the  left  bank  of  the  Mississippi  River, 
abont  twenty-two  leagues  above  New  Orieans. 
and  claimed  some  interest  in  it,  the  extent  and 
nature  of  which  are  not  raven.  Whatever  that 
interest  may  have  been,  the  Indiws  sold  it  on 
that  day  to  two  persons  by  the  name  of  Mau- 
rice Conway  and  Alexander  Lotil  for  the  con- 
sideration ot  $150.  A  conveyance  of  that  date 
executed  at  Kew  Orleans  b^ore  a  notary  pub- 
Uc  by  one  Calazare,  describing  himsdf  aa  Chief 
of  the  Tribes,  appointed  such  by  the  Governor 
of  the  Province,  recites  that  the  tract  had  once 
belonged  to  a  frenchman,  that  lie  had  sold  It  to 
another  Frenchman,  who  had  abandoned  it. 
and  that  afterwards,  being  vacant,  the  two  In- 
dian Tribes  fixed  their  residence  upon  it  by 
permiasioD  of  the  Governor.  The  Chief,  on  be- 
half of  the  Indians,  renouncing  whatever  ri^ts 
tbey  possessed,  ceded  the  land  to  the  purchas- 
ers and  stipulated  that,  after  obtaining  the  per- 
mission of  the  Governor,  tbey  might  possess  It 
as  absolute  owners;  that  a  copy  of  the  instru- 
ment should  be  presented  to  tiiat  officer  for  his 
approval,  without  which  they  could  not  be  per- 
mitted to  take  possesEdon.  It  would  thus  seem 
that  the  rig^t  <n  the  Tribeswas  one  of  ma« oc- 
cupancy at  his  will,  and  that  the  title  at  the 
time  was  In  the  Sranish  Crown.  On  the  same 
day,Unzaga,  the  Governor  of  the  Province,  ap 
proved  the  instrument  tiius  executed  and,  in 
pursuance  of  the  authori^  vested  in  him, 
granted  the  land  to  the  purchasers,  directing 
them,  however,  to  i^ply  to  him  in  order  tiiat 
full  title  papers,  a  complete  tiUe,  as  the  lan- 
guage used  is  translated,  might  be  Issued  te  r^iin 
Uiem.  The  words  translated  complete  tille*^ 
refer,  however,  only  to  the  instruments  which 
constitute  evidence  of  titioandnot  to  the  estate 
or  interest  thereby  conveyed.  D«  Uaro  v.  U.S.t 
6  Wall.  699  [73  U.  8..  XVm.,  6811. 

The  land  granted  is  described  in  the  convey* 
anoe  of  the  Indiana  as  a  tract  "Measuring  up- 
wards of  half  a  league,  at  the  distance  of  twen* 
ty-two  leagues  from  this  city  on  this  side  of  the 
river,  joinmg  on  the  upper  ude  lands  belonging 
to  J(mn  the  wacksmith,  and  on  the  lower  side 
of  the  place  whare  are  erected  tiia  huts  hi  which 
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tte  nid  two  Natknu  (tf  Indlaiu  now  Un;  but 
when  the  said  hats  wdl  be  taken  away,  to  be 
transDOTted  on  the  other  dde  of  ^  rlTer,  the 
true  boundaiy  on  the  lower  side  will  be  the 
landa  bdk)ngiug  to  an  old  Acadian  named  Pe- 
ter; 10,  17  the  measurement  which  the  said 
purchasers  will  make  of  the  said  tract  of  land, 
acavding  to  the  said  boundaries,  its  exact  con- 
tents wOTbe  ascertained."  * 

It  wfll  be  perceived  from  this  descrlptiou  at 
the  land  that  no  depth  is  riven.  On  the  first  of 
Kovember  following,  the  Governor  executed  to 
the  purdiasets  a  formal  grant,  describing  the 
tract  as  having  "the  common  depth  of  forty  ar^ 

Smts."  The  tract  was  thus  rendered  nucepti- 
e  of  identification  and  measorement.  Its 
front  bordered  on  the  river;  Its  dde  Unes  were 
determinable  by  adjoining  tracts,  and  it  was  of 
the  depth  mentioned.  When  ^uts  fronting 
on  ibe  river  were  made  by  the  Spanish  Govem- 
noent,  it  was  customary  to  reserve,  to  the  depth 
of  forty  additional  arpents,  the  lands  immedi- 
ately m  the  rear,  to  be  used  by  the  front  pro- 
prieton  for  pasturage  or  to  obtain  timber  for 
fences  or  for  fneL  The  law  on  tbls  subject, 
whldi  inrevailed  in.  the  Province,  Is  very  clearly 
and  distinctly  stated  by  Mr.  Jutlire  Oi^n,  In 
delivering  the  opinion  of  this  court  In  Suroett 
T.  Lapioe,  8  HoW.,  66.  He  says  that  "The 
grants  were  not  large,  and  fronts  on  the  river 
only  to  the  extent  of  from  two  to  eight  arpents 
as  a  general  rule.and  almost  uniformly  extended 
forty  arpents  back;  to  these  front  grants  the 
Bpudah  Government  reserved  Uie  back  lands 
to  another  depth  of  f or^  arpents;  and  although 
few,  if  any,  grants  were  made  of  back  landsln 
fkvor  of  front  proprietors,  still  they  were  never 
granted  by  the  Spanish  Government  to  any  oth- 
er proprietor,  but  used  for  the  purpose  of  ob- 
tlS]  tainiug  fuel  and  for  pasturage  by  the  front 
owners,  so  that,  for  all  practical  purposes,they 
were  the  beneficial  proprietors,  subject  to  the 
policy  of  levees,  and  of  guarded  protection  to 
front  owners.  We  took  possession  of  Lower 
Louisiana  tn  1804  (Dec  1808);  in  1806  commis- 
sioners  were  appointed,  according  to  an  Act  of 
Congress,  to  report  on  the  Frent^  and  Spanish 
claims  in  that  section  of  country;  and  by  the 
Act  of  April  SI,  1806,  it  was  made  a  part  of 
ttieir  du^ '  'To  inquire  mtothe  nature  and  extent 
of  the  claims  wbuh  may  arise  from  a  right  or 
supposed  right,  to  a  double  or  additional  con- 
cessioo  on  the  back  of  grants  or  concessions 
heretofore  made,"  previous  to  the  transfer  of 
government,  "And  to  make  a  special  report 
uiereon  to  the  Secretary  of  the  Treasury, which 
report  shall  be  by  him  laid  before  Congress,  at 
their  next  ensiung  session.  And  tb«  lands 
-^ch  maybia  embraced  by  loch  report  shall 
sot  be  otherwise  disposed  of,  until  a  decUon 
of  Congress  shall  have  been  had  thereon." 

"The  commissioners  were  engaged  nearly  six 
years  tn  the  various  and  complicated  duties  im- 
poaed  on  them  and  then  reported,  that,  by  the 
laws  aud  usages  of  the  Spamsh  Government,  no 
front  TOXKnietorbyUs  own  act  could  acquire  a 
right  to  umd  further  back  than  the  ordinary 
depth  of  forty  arpents,  and  although  Qutt  gov- 
ernment invu4ably  refused  to  grant  the  second 
depth  to  any  other  than  tbe  front  proprietor, 
yet  nothing  short  of  a  grant  or  warrant  of  sur- 
vey from  the  Governor  rould  confer  a  title  or 
right  totbe  land;  wherefore  they  rejected  claims 
111  V.  8. 


for  the  aeoond  depth,  at  vat  bavins;  passed  m 

Sivate  property  to  the  front  pnq;Knetor  under 
e  stipuiationB  of  the  Treaty  by  wbidi  Loolat 
ana  was  aoaulred." 

On  the  9th  of  September,  1776,  nearly  two 
years  after  obtaining  the  grant,  Conway  pre- 
sented a  petition  to  Uie  Governor,  stating  that 
he  was  about  to  settle  on  the  lands  which  ha 
and  Latll  had  purchaaed  ot  the  Indians:  that 
he  had  acquiied  Latil's  interest;  that  the  lands 
were  destitute  of  fencea  and  were  cleared  fw 
upwards  of  a  league  In  depth  In  "aoch  a  man- 
ner" that  the  cyriress  trees  might  be  "about  a 
league  and  a  half  frcnnthe  river;"  and  that  as 
the  grant  extended  only  forW  arpents,  he  could 
not  nave  accen  to  them  to  obtain  timber  for  hi*  1^1* 
fences,  and  other  uses  of  his  plantation.  He, 
therefore,  prared  the  Governor  to  grant  him  aU 
th$  depth  wkiok  mMit  he  taeant  at  tM  md  of  Ais 
f<iHy  arptnte,  and  Oiat  Louis  Andry,  the  Gover- 
nors adjutant,  might  be  appointed  to  put  him 
in  possession  of  the  front  and  depth  "l^  flxhig 
the  needful  boundaries,"  and  furnishing  him 
"with  copies  of  the  whole  transaction"  for  hia 
"use  and  guidance."  Upon  this  petition,  the 
Governor  directed  Andry  to  go  upon  the  land 
and  give  the  petitioner  possesnon  of  ttat  hAM 
mto/if  he  vaeaTit  after  the  forty  arpmte  in  iep^ 
ana  to  make  a  report  of  his  proceedings — aproe- 
M  verbal  as  it  Is  termed— In  order  that  full  title 
papers — "a  complete  title"  in  the  translation — 
might  be  issued  to  the  claimant. 

u  October  following  this  order  was  executed 
1^  Andrv.  He  went  upon  the  land  and  flat 
measurea  its  front  upon  the  river  and  ascer- 
tained it  to  be  ninety-nx  arpents.  Owing  to  its 
situation  on  a  bend  of  the  Mississippi,  the  tract 
widened  as  it  receded  from  the  river.  He  then 
ran  the  upper  line  north  fifty  degrees  west  to 
thedepth  oifor^  arpents  from  the  river,  "open- 
ing for  that  purpose  a  road  through  the  woods,'^ 
ana  placed  there  a  stake  of  cypress.  He  then 
extended  tbe  line  two  anents  more,  and  placed 
another  similar  stake.  He  then  proceeded  to 
draw  in  the  same  way  the  southern  line  of  tbe 
grant,  running  it  north  seven^  d^rees  east, 
^ing  for  that  purpose  a  part  of  the  distance 
through  woods,  ana  placing  a  boundary  stake 
of  cypress  at  tbe  depth  of  forty  arpents,  and  also 
at  the  further  depth  of  two  arpents  more,  "in 
order,"  as  he  suted,  "to  keep  the  course.''  Of 
his  proceedings  on  this  survey,  Andry  made  a- 
detaUed  report. 

On  the  aist  day  of  June  of  the  following 
year,  Q^vez,the  sacGeasor  of  Unzaga  as  Gov- 
ernor of  the  Province,  made  to  Conway  a  grant 
of  the  land  thus  surveyed.  In  the  Instrument 
executed  by  him  he  recitee  that  he  had  seen  the 
report  ot  vie  proceedings  of  the  adjutant  of  the 
town  relating  to  the  poeiiBesion  given  to  Conway, 
pursuant  to  the  order  of  bis  predecessor,  "n 
all  the  vacant  land  lying  behind  and  in  the  rear 
of  the  first  forty  arpents"  which  he  then  poa- 
sessed  "by  ninety-six  arpents  In  front  on  the 
liver,"  and  that  Uie  adjutant  bad  followed  the 
diiecUons  (Unes  extended)  of  the  original  ooi^  C4SC 
cesdon;  and  that  tiiese  conformed  to  the  rulea 
of  survey  and  to  the  concessions  of  adjoining 
proprietors.  He  thereupon  approved  of  the  pro- 
ceedings of  the  adjutant  and  granted  to  Conway 
"tbe  uoresaid  land  behind  or  at  the  end  of  the 
forty  arpents  which  contain  his  plantation." 
These  are  all  the  papers  rebttiiig  to  the  title- 
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to  the  Houmas  grant  executed  "by  the  authority 
of  the  QoTeroor  of  the  Proyiuoe  whUst  it  be- 
Icmged  to  Spain. 

As  DO  back  line  la  designated  to  the  second 
jnant  ft>  dimensions  must  oe  found,  if  at  all,  In 
the  limitation  to  such  grants  iajp(wed  upon  the 
«uthoritT  of  the  GoTernor  hj  positive  law  or  es- 
tablished usage.  As  seen  from  the  opinion  of 
the  court  In  Suri^  t.  Lt^ttOL  It  vas  the  Inva- 
riaUe  custom  of  the  Spanish  QiDTeniment  to  re- 
■aerve  lands  In  the  rear  of  giants  on  the  river,  to 
-«  depth  of  forty  arpents  fm*  the  use  ftf  the  front 
m^etors.  Th^  were  always  i^arded  as 
mVing  a  preference  right  to  become  the  pur- 
<lhaser8  of  those  lands;  they  were  never  granted 
to  other  parties.  So  well  established  was  this 
rule  in  the  usages  of  the  Province,  that  It  was 
-deemed  hy  our  govemmentk  after  the  aoquisi- 
thm  of  the  conntrv,  to  create  In  the  front  pro- 
prietor an  eouitsDle  right  to  such  preference. 
Accordingly  Congress,  by  the  Act  of  March  8, 
1811  [8  Stat,  at  663],  provided  that  every 
person  who  owned  "a  tract  of  land  bordering 
'On  any  river,  creek,  bayou,  or  water-course"  in 
the  Territory  of  Orleans,  and  not  exceeding  In 
-depth  forty  arpents  French  measure,  should  be 
"£ntitled  to  a  preftoencein  becoming  the  pur- 
•diaser  of  any  vacant  tract  of  land  adjacent  to 
and  back  of  his  own  tract,  not  exceeding  forty 
arpents  French  measure  in  depUi,  nor  in  quan- 
tity of  land  that  which  Is  contained  in  his  own 
tract,"  at  the  price  and  on  the  terms  and  con- 
ditionsprescribed  for  other  lands  in  tiie  Terri- 
tory. The  usage  of  the  county  detennlned  the 
depth  of  these  grants  of  land  m  the  rear  of  the 
premises  of  the  front  proprietors.   In  Jourdan 

Barrett  this  court,  speaking  of  these  conces- 
■tons,  said:  "That  back  lands  at  all  times  meant 
those  in  the  rear  between  the  extended  front 
lines  in  the  rear  to  the  distance  of  forty  arpents 
(each  line  being  a  straight  one  throughout),  we 
suppose  (o  be  undoubted,  as  a  genenl  rule,  al- 
^1]  thooi^  there  may  have  been  exceptfons  to  tt." 
4  Hw.,  183. 

By  reason  of  this  usage  It  was  only  deemed 
essential,  in  surveying  tne  second  concession, 
to  nkarkthe  courses  ofthe  upper  and  lower  lines 
of  the  tract,  tbe  other  boundaries  being  readily 
ascertained,  one  by  the  rear  line  of  the  originiu 
grant,  and  the  other  1^  a  line  drawn  at  a  dis- 
tance of  eigh^  arpents  from  the  river.  This 
practice  of  surveyors  Is  abundantly  established 
by  the  docimients  accompanying  the  proceed- 
ings of  Conness,  or  of  its  conumttees,  with  re- 
q>ect  to  the  Houmas  grant. 

The  usages  and  customs  prevailina|  in  the 
Province  ot  Louisiana,  affecting  the  alienBtion 
of  lands,  are  to  be  reniected  in  centering 
the  righ  ts  of  grantees  of  the  former  government 
Usages  long  established  and  foDo^red  have  to  a 
mat  extent  the  efficacy  of  law  fai  all  countries. 
They  control  the  construction  and  qualify  and 
limit  the  force  of  positive  enactments.  In  Spain 
and  in  her  dependencies  great  weight  is  given 
to  such  usages  in  the  adjustment  of  rights  of 
pr(q)erty.  ''Legitimate  custom,"  says Ewsiche, 
''awjuirea  the  force  of  law  not  only  when  there 
is  no  law  to  tbe  contranr,  but  also  when  its  ef- 
fect is  to  abrogate  any  former  law  which  may 
be  opposed  to  ft,  as  well  as  to  enlaln  that  whic£ 
Is  doubtful.  Hence  it  Is  said  that  there  may  be 
a  custom  without  law,  in  tmposition  to  law. 
«iid  aoctnding  to  tow."  Escrichtfs  Dmdbtf  Jlk* 
•24 


panol,  38,  34;  Panaud  t.  /mms,  1  OaL.  499. 

In  U.  B.y.  Arredonao,  this  oouiti  In  oondd- 
ering  a  grant  land  In  flralda  made  liy  flu 
King  ox  Spain,  said:  "The  oonrt  not  only  m«7, 
but  are  Imund  to  notice  and  respect  geaarsl  cus- 
toms and  usage  as  the  law  at  the  land,  eqtuUr 
with  the  written  law,  and,  when  clearly  proved, 
they  will  control  the^eral law."  6Pet.,716. 

Looking  at  the  grant  of  Galves  and  the  survey 
of  Andry  In  the  Bght  M  the  usage  prevailing 
In  the  I^vince,  we  have  no  difflcultv  In  fixing 
Its  lindts.  It  was  for  an  addltimal  totiy  ar> 
pents  in  the  rear  of  the  original  concesdon,  the 
lines  of  that  concession  'bema  extended  In  the 
same  course  to  the  depth  of  ^hty  arpents  from 
the  river.  To  that  extent  the  grant  was  com- 
plete. Had  the  holders  of  It  confined  tlwir  claim  [482 
to  the  laud  thus  limited,  there  would  not  prob* 
ably  have  been  much,  If  any,  oontroveray  with 
the  United  States. 

But  owing;  to  the  use  <tf  tiie  irords  "  all  the 
vacant  land^  lying  In  the  rear  of  the  forty  ar- 
pents. In  the  recital  of  the  grant,  a  preteiudon 
was  set  up,  after  the  cession  of  the  oonntry  to 
the  United  States,  that  the  grant  covered  all  the 
vacant  land  within  the  lines  of  the  original  con- 
cession extended  to  the  limits  of  the  poesesstons 
of  the  Spanish  Crown.  This  ^tension  was  so 
obvioiisiy  preposterous,  that  it  would  not  merit 
consideration,  but  for  ttie  bitter  and  protracted 
controversy  to  which  It  gave  rise.  The  petition 
bv  C!onway  for  a  grant  of  the  land  in  the  rear 
01  his  for^  arpents,  though  asking  for  all  the 
depth  whteh  might  be  vacant,  wasmaderinqritr 
to  secure  all  such  land  to  theordlnatjuid  ml 
understood  depth  of  for^  additional  arpents, 
from  which  he  might  obtain  timber  for  fud, 
fences  and  other  uses  of  his  plantation.  Theob* 
Ject  of  reserving  from  grant  to  others  the  land  In 
the  rear  of  proprietors  on  the  river,  according  to 
the  custom  obtaining  in  the  Province,  was,  as 
before  stated,  simply  to  give  facilities  to  them 
in  tbe  use  and  Improvement  of  their  river  plan- 
tations. The  origuial  concession  to  Ctmway  and 
Latil  embraced  less  than  4000  acres.  Tbe  land 
claimed  under  the  second  grant  to  Conway  ex- 
ceeds 180,000  acres,  an  augmentation  for  a  tim- 
ber privily  which  could  never  be  allowed  ex- 
cept upon  the  clearest  language,  admitting  no 
other  reasonable  construcnon.  The  woids  ctf 
the  redt^  In  the  grant  are  necessarily  controlled 
by  the  usage  of  the  country,  whidi  limited  the 
extent  of  such  second  grant,  as  already  men- 
tioned. If  not  thus  limited,  no  means  existed 
for  ascertaining  its  extent,  and  It  was  therefore 
void  for  uncertwnty.  The  conjectural  estimate 
of  the  distance  of  uie  cypress  trees,  stated  to  be, 
owing  to  the  manner  in  which  the  lands  were 
cleared,  about  a  league  and  a  half  firom  the  rlrw, 
is  too.vagueto  affect  the  bonndariesftf  the  gnnt 
against  ttie  force  of  the  general  usage.  In  the 
SpuDisb  law,  as  at  the  common  law,  grants  tur- 
ning no  available  means  of  idenafying  tbe 
land  were  necessarily  lD<H>erative  and  void.  If 
the  iuBtrument  executed  by  the  Governor  was 
Intended  to  transfer  all  the  lands  between  the 
boundary  lines  of  the  original  grant,  extended  [4s^ 
Indefinitely  whenever,  as  alleged  in  the  com- 
plaint, it  might  "suit  the  convenience  or  lnte^ 
ests"  of  Conway,  It  was  a  void  act.  He  poe> 
sessed  no  such  imlimited  aathorily  to  sUenate 
thepublic  lands  of  Spsin. 

The  Territory  of  Louisiana  was  ceded  by 

^  in  p.  P. 
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Spain  to  France  in  October  1800,  and  by  France 
to  the  United  States  on  the  30th  of  April,  1808. 
It  was  formally  transfeiTed  on  the  20th  of  De- 
cember follomng.  It  was  stipulated  by  the 
Treaty  of  cession  tliat  theintiabitants  should  be 
incorporated  into  the  Union  and  admitted  as 
«acb  u  BOon  as  possible  to  the  rights  of  dUzen* 
lUp,  and  that  In  the  meantime  they  should  be 
maintained  and  protected  in  the  free  enjoyment 
of  their  liberty,  property  and  religion.  The 
stipulation  as  to  property  has  been  held  to  em- 
brace all  titles  to  lands,  whether  legal  or  equi- 
table, perfect  or  imperfect.  In  Souiard  v.  Tf. 
B.,  this  court  said:  "It  comprehends  every 
apedes  of  title,  inchoate  or  complete.  It  is  sup- 
poeed  to  embrace  thoae  rights  which  lie  In  ocm- 
ttact;  those  which  are  executoiy,  as  well  as 
thoae  which  are  executed.  In  this  respect  the 
relation  of  the  inhabitants  to  their  goTemment 
b  not  changed.  The  new  government  takes  the 

8 lux  of  that  which  has  passed  away."  4  Pet., 
12 :  see,  also,  ^orns&y  v.  U.  8.,  10  Wall,  242 
Cn  U.  S.,  XIX..  90S]. 

After  the  cession  In  April,  1808,  Conffress, 
in  anticipation  of  the  delivery  of  the  TerntoiT, 
passed  the  Act  of  October  81,  1808.  to  enable 
ue  President  to  t^e  possession  of  It,  and  for 
its  temporary  government.  The  Act  provided, 
among  other  things,  that  until  the  expiration  of 
the  then  existing  session  of  Congress,  unless 
movislon  for  the  temporary  government  of  the 
Teiritoiy  should  be  sooner  made,  the  military, 
dvil  and  judicial  powers,  exercised  by  the  om- 
oers  of  the  existing  government,  ehoum  be  vest- 
ed in  such  person  or  persons,  and  should  be  ex- 
ercised in  such  manner,  as  the  President  might 
direct  for  maintaining  and  protecting  the  in- 
habitants of  Louisiana  in  the  full  enjoyment  of 
their  liberty,  property  and  religion.  2  Stat,  at 
24fi.  Under  Uiis  law  the  President  appointed 
WilUam  0.  C.  Claiborne,  of  Misdssipitt,  Got> 
emor  of  Louisiana.  Soon  afterwards  a  petition 
was  presented  to  bim  by  William  Donaldson, 
William  Marrioer  and  Patrick  Conway  for  a 
survey  of  the  land  known  as  the  Houmas,  they 
representing  themselves  to  be  its  owners,  and 
stating  that  they  were  desirous  of  ascertaining 
Us  outiinea  and  boundariea  with  anch  precision 
as  to  avoid  any  Interference  with  the  proprie- 
tors of  neighboring  grants,  and  thereby  prevent 
disputes :  and  praying  that  he  would  permit 
William  Marriner.or  such  other  person  as  might 
be  appointed  for  that  purpose,  to  survey  the 
tract  and  mark  the  boundaries ;  and  that  he 
would  direct  the  proprietors  of  adjoining  pa- 
tents to  show  their  boundaries  to  the  surveyor, 
ud  the  ccHDmander  of  the  district  to  protect  him 
from  unlawful  disturbance  in  Uie  prosecution 
of  his  work.  Upon  this  petition  the  Governor 
made  the  following  order:  "The  proprietoraof 
land  adjoining  the  tract  within  menuoned  are 
requested  to  show  their  respective  boundariea, 
and  the  commandant  of  the  district,  if  ueces- 
aary ,  wIU  extend  to  the  surveyor  tils  protection. " 
The  petition  and  order  are  without  date,  and  it 
■does  not  appear  what  was  done.  If  anything, 
under  the  oraer,  except  what  may  perhaps  be 
inferred  from  a  plat  of  a  survey  subsequentiy 
prepared  by  one  Lafon  in  1806,  and  filed  with 
the  register  of  the  land-offlce  with  notice  of  the 
claims  of  Conway  and  others.  Of  this  p^  we 
shall  iweaently  speak.  It  is  assumed  In  the  bill 
<A  complaint  ana  in  the  argument  of  counsel, 
111  U.  8.  U.  8.,  Book  88. 


that  the  survey  was  made  tinder  tiie  authority 
of  the  Governor  by  persons  appCinted  by  him 
for  tiiat  purpose,  and  that  the  ti-nct  was  sulxll- 
vided  by  them  Into  tliree  separate  parcels,  des- 
ignated after  those  who  at  the  time  had  become 
owners  thereof,  the  first  or  northern  <»ie  of 
which  being  coiled  the  Draaldaon  and  Scott 
tract,  the  seoimd  (wmlddle  one  the  Daniel  C\aA 
tract,  and  the  lower  or  sonthem  one  the  WUUam 
Conway  tract 

On  the  26th  of  March.  1804,  Congress  passed 
an  Act  dividing  Loul^ana  Into  twoTerritories, 
one  of  which  was  called  the  Territory  of  Or- 
leans, the  other  the  District  of  Louisiana.  The 
former  territory  embraced  the  land  covered 
1^  the  Houmas  grant.  The  Act  provided  for 
a  government  for  each  of  them.  The  4th 
section  prohihited  tiie  Go vonor  from  interfer- 
ing witn  the  primary  disposal  of  the  soil,  or 
with  claims  to  land  within  It.  2  Stat,  at  L. ,  288. 
287.  OntheSdofMarch,  1805,  Congress  passed 
an  Act  for  ascertaining  and  adjusting  the  titiee 
and  clahns  to  lands  witidn  the  Territories.  8  [488 
Stat,  at  L.,  821  It  provided  that  the Territoiy 
of  Orleans  should  be  divided  Into  two  dlatiicta 
in  such  a  manner  as  the  Preddent  shonld  dt 
rect,  for  each  of  which  a  rwiater  was  to  be  ap- 
pointed. The  two  districts  mto  which  the  Ter- 
ritory was  accordingly  divided  were  termed  the 
Eastern  and  Western  Districts.  The  Houmas 
grant  was  In  the  pastern  district.  The  Act  per^ 
mitted  persons claiminglandB  In  the Territoriea 
'  'By  virtue  of  any  legaSVench  or  Spanish  grant 
made  and  completed  before  October  1.1800) 
and  during  the  time  the  government  which 
made  such  ^rant  had  ttie  actual  possession  of 
the  Territories,"  and  required  persons  claiming 
lands  by  virtue  of  a  registered  warrant  or  order 
of  survey,  or  by  any  grant  or  Incomplete  title 
bearing  date  suosequent  to  October  1.  1800,  to 
deliver  befrae  March  1.  1606.  to  the  register  or 
recorder  of  hmd  titles  of  the  district,  a  notice 
stating  the  nature  and  extent  of  their  respective 
claims,  together  vrith  a  plat  of  the  tract  or  tracta 
claimed,  and  to  deliver  to  such  officer  for  rec- 
ord the  written  evidence  of  their  titles,  which 
were  to  be  recorded  by  him ;  except  where  landa 
were  claimed  under  a  complete  french  or  Span- 
ish grant.  It  was  oidy  necessary  to  record  "the 
original  grant  or  patent,  together  with  the  war- 
rant or  order  of  survey,  and  the  plat."  Their 
evidence  or  deeds  were  to  he  deposited  with  the 
register  or  recorder,  to  be  laid  before  the  Board 
of  Commissioners,  for  the  creation  of  which  the 
Act  also  provided. 

It  declared  that  two  persons  to  be  appointed 
by  the  President  for  each  district  of  the  Tetri- 
tory  of  Orleatti  should,  together  with  the 
Ister  or  recorder  of  tbe  district,  be  commlsdon* 
era  for  the  purpose  of  ascertaining,  within  tbeir 
respective  aistricts,  the  rights  of  persons  claim- 
ing under  any  fSvnch  or  Spanish  grant,  or  br 
the  incomplete  tiUes  mentioned.  The  hoard, 
or  a  majority  of  its  members,  was  authorized 
to  hear  and  decide,  in  a  summary  manner,  all 
matters  respecting  the  claims  presented  to  them : 
to  administer  oaths,  compel  the  attendance  al 
witnesses  and  the  production  of  the  public  rec- 
ords in  which  grants  of  land,  warrants,  or  or- 
ders of  survey,  or  other  evidences  of  claims  to 
land,  derived  from  the  French  or  Spanish  Gov- 
ernments were  recorded;  to  take  transcripta  of 
themOTanyj^ofthem^andtohanacoeBBto  [486 
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all  other  records  of  a  public  nature,  relatInK  to 
tiie  graiUiiig,  sale  or  transfer  of  Uuid ;  and  to 
decue,  in  a  summaiy  way,  according  to  Jus- 
tice and  equi^,  on  all  claims  filed  with  the  ro- 
ister or  recoTder  In  conformi^  with  the  Aoi» 
and  on  all  complete  French  or  Spanish  grants, 
the  evidence  of  which,  though  not  thus  filed, 
might  be  found  on  the  public  records  of  such 
grants ;  and  that  their  aeclsions  should  be  laid 
before  Congress,  and  be  subject  to  its  determi- 
nation. 

For  this  latter  purpose,  the  clerk  of  the  cran- 
missioners  was  required  to  prepare  two  tran- 
scripts of  the  decisions  in  f  avbr  of  the  claimants, 
each  to  be  signed  by  a  majority  of  the  commis- 
'  sioners,  (me  of  which  was  to  be  transmitted  to 

the  Surveyor-General  of  the. district,  and  the 
other  to  the  Secretary  of  the  Treasury,  And 
the  commissioneis  were  required  to  make  to 
the  SecretaiT  a  report  of  the  d^ms  rejected, 
with  the  eTidence  offered  In  their  support;  and 
he  was  required  to  lay  the  transcripts  and  re- 

Sorts  before  Congress  at  its  next  session.  lin- 
er the  Act,  tiie  claimants  of  the  Hoimiss  tract 
delivered  to  the  register  of  the  land-ofBce  at 
New  Orleans  notices  of  their  respective  claims 
to  the  land  which  they  aasvted  was  covered  by 
the  nant  to  Uauiice  Cwway  made  by  Gorer- 
norGalves,  June 21, 1777;  Donnldaon  and Bcott 
to  the  upper  subdivision,  Daniel  Clark  to  the 
middle  subdivision,  and  William  Conway  to 
the  lower  one.  Each  of  these  claimants  de- 
duced his  title  from  Maurice  Conway,  and  ac- 
companied his  notice  with  a  plat  of  a  survey  by 
one  LafoD,  to  whom  reference  is  made  above. 
These  plats  do  not  purport  to  have  beeii  pre* 
pared  entirely  from  his  own  surveys,  but  chiefly 
Dy  reliance  upon  the  surveys  of  outers.  In  tlie 
cotiflcate  given  to  Donaldison  and  Scott, which 
bears  date  December  38,  1804,  he  describes 
himself  as  a  surveyor  commissioned  by  Gov- 
emor  Claiborne,  though  not  for  any  particular 
■orrey;  and  certifies  to  the  plat  from  a  survey 
made  lij  Hairiner  and  from  measurements  by 
himself  on  the  River  Iberville.  In  the  certifi- 
cate given  to  Daniel  Clark,  which  bears  date 
September  2S,  1806,  he  certifies  from  surveys 
of  Marriner  and  measurements  of  his  own  on 
. . the  River  Anute  and  environs  of  Galveston,  a 
village  (m  that  river.  In  the  certificate  to  Will- 
iam Conway,  which  bears  date  February  20, 
1806,  be  describes  himself  as  deputized  by  one 
Isaac  BriggSi,  Surveyor-Geoeral  of  lands  south 
of  Tennessee,  and  certifies  to  the  plat  from  sur- 
veys executed  by  Andry  in  1804,  and  by  him- 
aeu  on  the  River  Amite  in  1803.  These  plats 
cover  all  the  land  embraced  within  the  lines  of 
the  original  purchase  Conway  and  Latil 
from  the  Indian  Tribes  in  1774,extended  back, 
not  only  so  aa  include  the  additi<mal  arpents 
surveyed  W  Andry  In  1776,  and  granted  by 
Qovemor  Gnlvez  In  1777,  but  all  the  lands  be- 
yond these  to  the  limits  of  the  Spanish  posses- 
rions,  several  miles  distant  from  the  river,  and 
embracing  over  180,000  acres.  They  possess 
no  offidal  character,  and  have  no  greater  effect 
as  evidence  than  any  private  surveya  made  at 
the  request  <hC  claimants.  The  notices  of  the 
claims  thus  delivered  to  the  re^ster  cKf  the 
land-ofBce  were  him  laid  before  flie  Board  of 
Commisslotters.  The  board  confirmed  the 
claims,  following  In  its  decree  the  description 
of  the  land  given  by  the  claimants,  but  not 


referring  to  the  plat  of  Lafon.  Hie  notice  of 
the  claim  of  Wflflam  Conway  was  presented  to 
the  board  February  2S.  1806,  and  is  as  follows: 
"JfoUee  <if  the  daim  of  William  Conwiy,  €f  Iht 

County  of  Aeadia,  in  the  Eastern  Dittriet  of 

the  Tvrntory  tff  Orleans. 

Wflliam  Conway  claims  a  tract  of  land  sit- 
uated In  the  county  aforesaid,at  the  place  called 
Houmas,  on  the  left  bank  of  the  Hissisrippi,^ 
containing  twen^-two  and  a  hidf  arpents  In 
front  on  said  river,  with  an  opening  towards 
the  rear  of  60  donees  and  46  minutes,  the  up- 
per line  runnlttg  N.  9°  ISE.,  three  hundred  aoA 
fif^-one  arpents,  and  the  lower  line  directed 
N.  70*  E.,  and  measuriug  four  hundred  and 
fif^-flve  arpents.  Boundol  on  the  upper  dde 
by  Daniel  Clark,  aud  on  tiie  lower  by  Stmon 
lAueau,  as  more  fully  described  In  the  annexed 
plat,  executed  by  Bartholomew  Lafm,  di^^ 
surveyor,  dated  February  80, 1806. 

Part  of  said  land,  that  is  to  say,  seventeen 
arpents  frout,  were  originally  granted  with  a 

S eater  quanti^  by  the  Spwish  Government  to 
turice  Conway,  by  virtue  of  a  complete  title 
Issued  on  the  21st  day  of  June,  1777,  as  per 
document  No.  1,  and  the  same  conveyed  to  tho  [4S8] 
claimant  hy  the  grantee  aforesdd,  on  the  27th 
day  ot  October,  1780,  as  per  docbment  No.  2. 

And  the  five  and  a  half  arpents  remaining 
to  the  complement  of  the  1SH  aforesaid,  were 
transferred  to  the  claimant,  on  the  S7th  day  of 
March,  1781,  by  Pierre  Part,  who  had  pur- 
chased the  same  at  the  public  sale  made  beioro 
Louis  Joudice,  commandant  of  the  Parish  of  La 
Fourche  of  the  estate  of  the  late  Joachim  Mire 
(aitosBelony),on  the  7th  dayof  December  1878, 
'  as  it  evidently  oppears  by  the  authenticated 
document  hereunto  annexed,  No.  8.' 

It  ia  to  be  observed  that,  although  the  deed 
of  conveyance  of  Maurice  Conway  aforesaid 
contaios  27  arpents  front,  the  clumant  (mly 
possesses  seventeen,  having  disposed  at  the  oth- 
er ten  in  favor  of  Daniel  Clark. 

William  Conway." 
The  decree  of  confirmation  was  made  by  tlw 
boud  on  the  8d  of  March,  1806,  and  is  as  fol- 
lowa: 

"No.  126.  W.Conway. 

Monday,  Sd  March,  1806. 
"  William  Conway,  aforesaid,  claims  a  tract 
of  land  dtuated  in  the  County  of  Acadia,  afore- 
aald,  at  a  place  called  Houmas,  on  the  left  bank 
of  the  Mississippi,  contuning  twenty-two  and  ft 
half  arpents  in  front,  with  an  opemng  towards 
the  rear  of  slx^  degrees,  forty-five  minutes,  the 
upper  line  running  N.  H'  16  E.  three  hundred 
and  fifty-one  arpents,  and  the  lower  line  direct- 
ed N.  70°  E.,  aod  measuring  four  hundred  and 
fifty-five  arpents,  bounded  on  the  upper  side  by 
Danid  Clark's  land,  and  on  the  lower  side  1^ 
land  of  Simon  Lanean;  it  appearing  to  the 
board  from  a  patent  or  ooinplete  titie  exhiUted 
that  seventeen  aipents  of  front  were,  together 
with  a  greater  quantity  granted  by  the  Spanish 
Government  to  Maurice  Conway,  21  June,  1777; 
and  it  appearing  ttiat  the  five  and  a  half  ar- 
pents of  frout  remaining  of  the  land  aforesaid 
were  purchased  by  Pierre  Part  at  the  public 
sale  of  the  estate  <tf  the  late  Joachim  Mire  (oftw 
Belony),  on  the  ?th  day  of  December,  1788;  and 
it  further  appearing  to  the  board  from  two  sev- 
eral instruments  of  conveyance  offered  In  testi- 
mony that  the  two  tracts  of  land,  afd,  have 

ttl  & 


Digitized  by 


Google 


1888. 


SuDBu.  V.  Obahdjs&h. 


419-440 


been  cooT^ed  to  the  present  clttlmBiit,  the 
hoard  do  hereby  confirm  his  chdm,  aforeMid." 
C4SO]  oonflrmation  of  the  daims  of  Donaldson 

and  Scott  and  of  Daniel  Clarke  was  substantially 
In  the  same  form,  differing  only  as  to  the  lines 
within  which  it  was  allegra  the  lands  lay.  The 
claims  were  respectively  designated  as  No.  188 
and  No.  187.  The  dedwioua  were  made  before 
one  of  the  commisslonerB  had  become  m  mem- 
ber of  the  board,  and  as  soon  as  be  qualified  be 
dtesented  from  them.  Tl^  fact  will  be  im- 
portant in  considering;  the  effect  of  the  legisla- 
flve  conflnnatioQ  in  1858. 

As  required  by  the  Act  of  1805,  a  transcript 
of  the  favorable  dedsIonB  rendered  by  the  com- 
fflisaionerB,  induding  these  three,  was  duly  for- 
warded to  the  Secretary,  who,  in  January,  1818, 
transmitted  the  same  to  Congrees.  The  deds- 
l<ms  themselves  were  merdy  an  expreeden  of 
(minion  by  the  commissioners.  They  had  no 
enect  upon  the  title  of  the  claimants  until  ap- 
proved by  Congress.  Untfl  then  they  amount- 
ed only  to  a  recommendation  of  their  favorable 
consideration  by  the  government  No  recogni- 
tion of  them  by  OoncresB  was  made  untfl  the 
panage  of  the  Act  of  June  S,  1868  [11  Stat  at 
L.,  8h],  of  wbldi  we  shall  hereafter  qieak.  In 
the  meantime  efforts  were  constantly  made  to 
Iffocure  a  recognition  of  their  validity  by  the 
flfllcers  of  the  land  department,  but  without 
ioccess  except  In  one  instance,  that  by  Secre- 
tary Bibb  in  1844.  With  that  exceptloa  and 
the  dodslon  of  the  two  land  commisnoners,  no 
officer  of  the  government  has  ever  lectwdzed 
the  validity  of  the  grant  by  Goremw  Galvez 
to  the  extent  claimed  by  Conway  and  parties 
deducing  their  interest  from  him. 

On  the  14th  of  January,  1839,  the  Surveym^ 
General  of  Mississippi,  ex-offleio  Surveyor-Gen- 
eral of  Louisiana,  addressea  a  communication 
to  the  Commissioner  of  the  General  Land-Of- 
flce,  indosing  a  roug^  plat  of  the  Houmas  grant 
showing  its  locality,  the  extent  of  land  claimed, 
and  its  interference  with  otho*  grants  of  the 
Spanish  Government.  In  it  he  stated  that,  pre 
vloudy  and  subeequentiy  to  the  date  of  tiie 
grant,  the  Spanish  authorities  had  made  other 
grants  to  a  number  of  indivldui^  within  the 
Bmlts  alleged  to  be  covered  by  the  claim  of 
Conway,  and  that  he  bdieved  no  wetendon  to 
the  present  Umits  vras  made  until  uter  the  right 
to  the  land  had  vested  in  the  United  States. 
He  also  stated,  as  another  reason  why  the  grant 
(430]  could  not  be  extended  to  the  Amite  River,  that 
ndther  the  petition  of  Conway,  the  decree  of 
the  Governor,  nor  the  proceedings  of  the  sur- 
veyor called  for  or  exmblted  any  such  bound- 
arus;  and  that  it  was  well  known  to  be  the  cus- 
tom of  the  Spanish  survctyon^  In  all  cases 
where  a  grant  called  for  epedflc  boundaries,  to 
exhibit  uiem  in  a  plat  of  survey.  He  then  con- 
sidered where  tho  boundaries  were  to  be  estab- 
lished, and  he  suggested  that,  if  we  were  to  be 
governed  by  the  customs  of  the  Spanish  Gov- 
ernment, we  should  run  off  such  a  d^th  as 
would  extend  the  um>er  line  until  It  intercepted 
an  older  grant.  Tbu  he  was  <tf  opinion  would 
stricUy  conform  to  the  decree  of^  the  Spanish 
Governor,  although  It  wouM  not  give  the  claim 
a  depth  of  dehty  arpents,  whidS  he  thought 
was  designed  u  the  land  was  found  to  be  vacant. 
He  then  asked  instructicms  to  guide  him,  as  soi^ 
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T^yors  were  engaged  In  the  Immediate  vidnlty 
of  the  grant. 

To  this  communication  the  Commissioner  of 
the  General  Land-0fl3ce  replied,  under  date  of 
February  17, 1888,  expressmg  the  opinion  that 
the  grant  nude  by  Galvez  in  1777  was  so  vagna 
in  Its  terms,  both  as  to  boundary  and  quantity, 
that  it  would  be  indispensably  necessary  for 
courts  of  justice  to  interfere  for  the  purpose  (tf 
defining  and  dedgnating  both;  that  the  dalm 
set  up  to  all  the  vacant  hmd  which  might  be  , 
embraced  between  the  northern  and  sonthem 
boundary  of  the  original  grant,  If  It  were  ex- 
tended in  the  course  called  for,  led  to  such  iU>- 
surdlties  that  he  thought  it  Impoedble  that  the 
courts  could  sanction  it;  that  the  object  for 
which  the  grant  was  asked  and  obtained  would^ 
therefore,  be  the  leading  condderation  on  whldfc 
the  oouita  would  jwobably  dedde  the  question; 
and,  in  so  deddlng,  th^  might  possibly  con- 
fine the  grant  either  to  the  hmits  of  the  survey 
actually  made  "bj  Andiy  or  to  ei|^ty  arpent^ 
the  usual  extent  granted  when  the  front  grant 
was  defldent  In  timber,  or  to  the  distance  of 
one  league  and  a  half,  as  requested  In  the  peti> 
tion:  and  that,  if  this  last  limitation  was  adi^ 
edt  full  scope  would  be  riven  to  the  court  to 
e^rcise  its  discretion:  aim,  if  the  grant  couUt 
be  adjudged  to  exceed  these  limits.  It  must  ex- 
tend to  the  utmost  boundary  of  Louldana.  He, 
therefore,  dedded  that  a  league  and  a  half  [4811 
should  not  be  open  to  entry,  and  gave  Instruc- 
tions accordingly.  I^nda  beyood  that  depth 
were^  theraftne,  treated  as  pnUic  lands,  and 
numerous  entrfesof  them  wwemadeattlwdi» 
tiict  tand-offlce. 

Before  this  correspondence  between  the  Sup- 
veyor-Gteneral  and  the  land  commisdoner,  Gen- 
eral Wade  Hampton,  of  South  Cardina,  had  ac- 
quired tiUe  to  the  claim  made  by  Donaldson  and 
Scott,  and  to  that  of  Clarke;  and,  he  having 
died,  his  heirs,  through  J.  S.  Prraton,  one  of 
them,  in  June,  1886,  applied  to  the  land-office 
for  a  patent,  and  requested.  If  It  could  not  be 
granted,  that  the  land  within  the  claims  should 
be  withheld  from  sde,  and  that  patents  should 
not  be  issued  for  the  parcels  alrcadv  sold.  To 
this  application  the  commissioner,  lir.  Ethan  A. 
Brown,  replied,  addresdnghis  communication 
to  a  Senator  from  IxniSdaiia,  through  iriiom 
the  apidication  was  presented,  stating  that  In^ 
asrauim  as  be  did  not  consider  the  daims,  to 
the  extent  indsted  on  before  the  Board  of  Comi- 
mlsdoners,  recognized  by  the  CTnited  States, 
the  office  could  not  issue  a  patent  therefor;  but 
as  the  law  did  not  author&e  the  sale  of  any 
lands,  the  claim  to  which  was  filed  with  the 
commiadoners  for  investigation,  until  the  final 
action  of  Congress  thereon,  he  had  directed  tho 
register  of  the  land-office  at  New  Orleans  to 
withhold  from  entry  all  the  lands  within  the 
limits  <^  that  dalm,  as  described  In  the  reports 
of  the  commissiotiers,  and  to  report  a  list  of  all 
the  luids  sold  within  those  limits,  in  order  that 
pMents  might  not  be  Issued  ther^or. 

Notwithstanding  this  direction  of  the  com- 
misdoner, it  would  seem  that  the  land  officer* 
at  New  Orleans  approved  of  preemption  settle- 
ments on  the  land  claimed,  and  fioats  located 
there;  and  In  the  following  yeur  (1837)  com- 
plaints of  these  raoceediogs  were  made  to  the 
General  Land-OfflGebyUr.Freston.on  behalf  of 
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the  helra  of  Hampton.  A.  communication  from 
him  on  tlieir  behalf  was  also  laid  before  the 
Senate,  in  which  he  prayed  that  the  oommis- 
tloaer  should  be  directed  to  refuse  titles  to 
tikose  who  had  purchased  by  preemption  or  oth- 
erwise, by  refunding  the  money  paid  and  taking 
up  the  certificates  of  entry  as  far  as  possible, 
and  also  that  he  should  be  directed  (orthwitb  to 
teae  a  patent  for  the  whole  claim.  The  me- 
las]  mortal  was  presented  and  refened  to  the  Com- 
mittee on  Irivate  Land  Claims,  but  nothing 
came  from  it. 

In  the  following  year  (1888)  another  effort  was 
made  to  obtain  the  action  of  Congress  ou  the 
subject,  which  also  failed.  And  from  year  to 
year  afterwards  conmiunications  were  made  by 
the  claimants  or  persons  acting  for  them  to  the 
land  department,  tosecniefaTOrabIeaction,and 
a  vecosnltion  of  the  validity  ct  their  dahns,  but 
always  without  success  until  1844.  It  would 
■erre  no  useful  purpose  to  state  with  particu- 
larity the  nature  and  contents  of  these  commu- 
nications. They  are  referred  to  now  merely 
to  show  the  general  notoriety  given  to  the  pre- 
tensions  of  the  claimants,  and  the  princely 
domain  which  under  a  grant  of  less  than  four 
thousand  acres  on  the  river  was  claimed  by 
the  grantee  to  enable  him  to  obtain  timber  for 
his  lencea  and  f  uel,and  for  other  uses  of  his  plan- 
tation. The  geno^  knowledge  of  the  extrava- 
aant  character  of  the  claims  which  may  be  In- 
ferred from  these  proceedings,  may  have  had 
■omething  to  do  with  Uie  phraseology  used  in 
the  attempted  conflrmation  fn  1858,  which  we 
shall  hereafter  consider. 

Some  time  in  the  year  1841  a  new  Idea  as  to 
thdr  rights  seems  to  nave  occurred  to  the  claim- 
ants, namely:  that  the  claims  were  confirmed 
by  the  Act  of  Congress  of  April  18,  1814.  8 
Stat  at  L.,  189.  Accordingly,  in  Aunist,  1841. 
application  was  made  to  the  Commissioner  of 
the  General  Land-Office  on  behalf  of  Conway 
ita  a  patent  of  his  claim,  and  In  Hay,  1844,  a 
similar  application  was  made  on  oclmlf  of 
Hampton  s  heirs  for  a  patent  of  their  claims. 
That  Act  provided  that  certificates  of  confirma- 
tion to  land  lying  in  the  land  districts  of  Louisi- 
ana which  had  been  issued  under  the  Act  of 
Xaich  8. 1807  [2  Stat,  at  L.,  440],  and  dinicted 
to  tie  filed  with  the  proper  rwister  of  the  laod- 
cBio6  within  twelve  months  alter  date,  and  cer- 
tificates on  claims  Included  in  the  transcript  of 
dedsions  made  in  favor  of  claimants  and  trans- 
ndtted  to  the  Secretary  of  the  Treasury,  should 
be  delivered,  where  the  lands  had  not  bein  al- 
ready previously  surreyed,  to  the  principal 
deputy  surveyor  of  the  district  and  be  surveved ; 
and  tot  the  tracts  surveyed  patents  should  be 
Issued  by  the  Commissioner  of  the  General 
lAnd-Omce.  As  the  claims  under  the  Houmas 
srant  were  Included  In  the  transcript  of  favora- 
ble decisions  transmitted  to  the  Secretary  of  the 
Treasury,  and  by  him  laid  before  Congress,  it 
was  contended  that  they  were  thereby  con- 
firmed. Mr.  Bibb,  the  Secretary  of  the  Trees- 
uiy»  and  head  of  the  land  department  under 
the  then  existing  law,  concurred  in  this  view  ; 
and  his  opinion  was  presented  in  a  communica- 
tkm  to  the  Commissioner  of  the  General  Land- 
(Mlce  under  date  of  August  12,  1844.  In  ac- 
cordance with  his  opinion  patents  were  Issued 
to  the  heirs  of  Hampton  for  the  claims  presented 
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by  Donaldson  and  Scott  and  by  Daniel  ClailL 
"Hiis  action  of  the  Secretary  and  the  IsBoe  of  the 
patents  gave  rise  to  much  unpleasant  comment; 
and  soon  after  the  meeting  of  Congress  in  D^ 
cember  following  a  resolution  was  passed  by 
the  Senate  calling  upon  the  Secreta^  to  com- 
municate a  copy  ot  im  opinion  direcnng  such 
lssue,and  of  opinions  by  other  officers  connected 
with  the  Oeneral  Laad-Offloe  In  relatloo  to  the 
claims,  and  of  the  surveys  and  transcripts  of 
confirmation. 

As  application  had  also  been  made  f  (»r  a  pi^ 
tent  of  the  Conway  claim,  the  House  of  Rep- 
resentatives, on  the  7th  of  Januaiy,184ff,  passed 
a  Joint  Besolution  prohibiting  the  ianie  of  pa> 
tents  or  other  evidences  of  titU  upon  the  Hou- 
mas  STant  until  the  further  action  of  Congress. 
The  BesoIutioD  having  been  sent  to  the  Moate 
was  there  amended;  mit  upon  being  returned 
to  the  House  on  the  last  day  of  the  session  it 
was  not  taken  up,  and  thus  failed  to  become  a 
law.  The  Commissioner  of  the  Land-Office,  In 
view  of  this  Resolution,  treated  tbe  applica^on 
for  a  patent  of  the  Conway  claim  as  a  suspend- 
ed case.  After  the  adjournment  of  Congress 
applications  for  a  patent  were  renewed;  but  the 
commissioner  declined  to  act  upon  them,  in 
the  face  of  the  Resolution  of  the  two  House^ 
which  failed  to  become  a  law  only  because  ox 
disagreement  as  to  its  terms,  but  not  as  to  its 
genci-al  purpose  to  suspend  tbe  issue  of  a  pa- 
tent 

In  June  of  the  following  year  (184^  the  two 
Houses  of  Congress  by  a  Joint  Resolution  [9 
Stat  at  L.,  110],  directed  the  Attomey-Oeneral 
to  examine  the  evidences  of  title  founded  upon 
the  Houmas  claims  and  to  report  to  tbe  PresK 
dent  his  conclusions;  and  requested  him,  if  they  [484] 
were  against  tbe  legality  of  tbe  patent  Issued  or 
to  be  issued,  to  bnng  suits  to  have  the  same 
judicially  determined.  In  response  to  this  Res- 
olution the  Attorney-General  made  an  extend- 
ed examination  of  the  title,  stating  in  bis  Re- 
port all  the  various  proceedings  that  had  been 
taken  in  respect  to  It,  and  givmg  as  his  conclu* 
sion  that  the  Houmas  grant  pa^ed  a  title  only 
to  a  tract  forty-two  arpents  deep  from  the  river, 
and  that  the  claimants  had  no  legal  or  equitable 
right  to  any  land  beyond  that  depth;  and  that 
the  Act  of  April  18,1814,  wider  whtdi  patents 
had  been  Issued  for  two  of  the  doims,  author- 
ized patents  only  in  cases  of  confinnatlon  un- 
der the  Act  of  1807,  which  did  not  embrace 
more  than  one  league  square.  In  thus  constru- 
ing the  terms  of  tbe  grant  and  limiting  its  ex- 
tent it  is  evident  that  the  Attorney-General  was 
governed  by  tbe  rules  of  the  common  law,  rath- 
er than  by  tbe  usages  of  the  Spanish  Govern- 
ment i^mlicable  to  me  case.  Upon  this  report 
the  President  directed  that  suits  in  equity  be 
brought  In  the  Circuit  Court  of  the  United 
States  to  cancel  tlu  patents.  In  one  of  tbem 
a  decree  was  rendered  in  1806  declaring  the  pa- 
tent upon  the  claim  to  Daniel  Clark  void,on  the 
ground  that  the  case  was  not  within  the  Act  of 
1814.  the  court  avoiding  the  expression  of  any 
opinion  as  to  the  validity  or  extent  of  thedalm. 
By  a  decree  rendered  within  the  last  few  years 
the  patent  upon  the  claim  of  Donaldson  and 
Scott  was  also  adjudged  invalid. 

This  narrative  brings  us  to  the  Act  of  the  Sd 
of  June,1858,  entiUed  "  An  Act  to  Provide  for 
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(be  Location  of  Oertaln  Oonflnned  Private 
Land  Claims  In  th«  State  of  Missouri,  and  for 
Other  Purposes." 

Its  2d  section  enacted,  "  That  the  decis- 
ions in  favor  of  land  claimants  made  by  P. 
Grimes,  Joehua  Lewis  and  Thomas  Rohertson, 
commiwionen  appointed  to  adjust  mivate  land 
claims  in  the  eastern  district  of  the  Territory  of 
Ortoans,  oommunicated  to  the  House  of  Rep- 
resentatives by  the  Secretary  of  the  Treasuir, 
on  the  ninth  day  of  January,  one  thousand  eiffit 
hundred  and  twelve,  and  which  ta  [are]  found 
in  the  American  State  Fapera,  Public  Lands, 
(Duff  Green's  edition),  volume  two,  from  page 
C4SS]  two  hundred  and  twenty-four  to  three  hundred 
and  dxty-seven,  inclusive,  be  and  the  same  are 
herel^  confirmed,  saving  and  reserving,  how- 
ever, to  all  adverse  claimants  the  right  to  assert 
the  validity  of  thdr  claims  in  a  court  or  courts 
of  justice;  Fronided,  haaeeer,  That  any  claim  so 
recommended  for  confirmation,  but  which  may 
have  been  rejected,  in  whole  or  in  i»art,  by  any 
subsequent  board  of  commissioners,  be  and  the 
same  is  herel^  specially  excepted  from  conflr- 
mation." 

Its  Sd  section  enacted,  "That  the  locati(nu 
authorized  by  the  preceding  section  shall  be  en- 
tered with  the  register  of  the  proper  land-office, 
who  shall,  on  application  for  that  purpose, 
make  out  for  such  claimant,  or  his  legal  repre- 
sentatives (08  the  case  may  be),  a  certificate  of 
location,  which  shall  be  transmitted  to  the  Com- 
misnioner  of  the  General  Land-Offlce;  and  if  it 
shall  sf^ear  to  the  satisfaction  of  the  said  com- 
missioner that  said  certificate  has  beat  fairly  ob- 
tained, according  to  the  true  intent  and  mean- 
ing of  this  Act,  then  and  in  that  case,  patents 
shall  be  issued  for  the  land  so  located  as  m  oth- 
er cases." 

The  passage  of  this  Act  at  once  excited  great 
commotion  among  a  large  number  of  persons 
who  occupied  the  land  claimed  under  the  Hou- 
inas  grant,  amounting,  as  stated  hy  counsel,  to 
nearly  ^^ve  thousand.  Measures  were  at  once 
taken  to  prevent  its  provisions  being  carried  out 
On  the  8d  of  Marcn,  1869,  Congress  passed  a 
Joint  Resolution  suspending  the  operation  and 
efTect  of  the  2d  section  until  the  end  of  the 
86th  Congress,  so  that  no  patent  or  patents 
ihonld  tw  issued,  nor  any  action  be  had  by  the 
encutive  braodi  or  department  of  the  govern- 
ment, or  any  officer  or  agent  thereof,  by  virtue 
of  it.  And,  on  the  Slst  of  June,  1860  [13  Stat, 
at  L.,  866],  Congress  passed  an  Act  repealing 
the  2d  section,  and  declaring  that  it  refused 
to  confirm  to  the  claimants  under  the  Houmas 
grant  the  lands  embraced  in  the  certificates,  No. 
125  to  William  Conway,  No.  127  to  Daniel 
Clark,  and  No.  138  to  Donaldson  and  Scott. 
The  principal  questions  for  our  conridention 
arise  upon  the  construction  of  the  first  of  these 
Acts;  and  the  effect  of  its  repeal  upon  the  con- 
[436]  firmatlon  of  the  claims.  In  the  first  place,  it  is 
to  be  observed,  that  the  decisions  whidi  arc 
confirmed  by  the  2d  section  of  the  Act  of 
1858  are  not  described  as  those  of  the  Board  of 
Commissioners,  nor  of  the  commissioners  gen- 
erally, appointed  to  adjust  private  lands  claims 
in  the  eastern  district  of  the  Territory  of  Or- 
leans, which  designation  might  be  taken  as  re- 
ferring to  the  board  as  a  special  tribunal ;  but 
as  those  rendered  in  favor  of  the  claimants  by 
the  three  commlarionm  designated  by  name. 
Ill  C.  & 


There  were  good  reasons  for  this.  The  three 
decisions  wmch  relate  to  the  claims  under  the 
Houmas  grant  were  made  by  onl^  two  of  the 
commissioners.  The  third  commissioner,  who 
Joined  in  the  other  decisions,  was  not  a  member 
of  the  board  when  these  three  were  rendered : 
but  as  soon  as  he  became  a  member  he  expressed 
his  dissent  from  them.  This  dissent  accom- 
panies the  lemrt  of  the  decistons  made  to  the 
Becretatyof  the  Txemay,  and  laid  by  him  be- 
fore  the  House  of  Representatives,  and  is  found 
in  the  volume  to  which  reference  is  made,  im- 
mediately following  the  three  decisions,  in  these 
words: 

"The  three  foregoing  decisions  were  made 
before  I  became  a  member  of  the  Board.  As 
far  as  I  am  authorized  to  do  so,  I  dissent  from 
the  same.  Thomas  B.  Robertson." 

To  the  volume  of  state  papers  mentioned, 
everyone  would  be  obliged  to  look  in  order  to 
learn  what  claims  were  confirmed ;  and  there 
this  statement  would  confront  him.  When  we 
consider  the  notoriety  given  to  the  extravagant 
claims  under  Uie  Houmas  grant;  the  rontinued 
(^position  of  all  the  officers  of  the  government, 
with  one  exception,  to  a  recognition  of  them ; 
the  failure  of  repeated  efforts  to  secure  favor- 
able action  from  Congress;  tlie  pendency  ot 
legal  proceedings  authorized  by  Congress  to  va- 
cate patents  Issued  upon  two  of  them;  the  large 
number  of  persons  in  possession,  who  claimed 
under  sales  of  the  government,  a  fact  which  had 
been  repeatedly  brought  to  the  attention  of  Con- 
gress; we  are  forced  to  the  concluoon  that  the 
Bmitatton  of  the  Act  to  f  aToralde  decisions  mode 
by  the  three  commissioners  was  intentional.and 
that  they  were  named,  «c  indiutria,  to  exdude  (43^ 
from  confirmation  the  claims  imder  the  Hou- 
mas grant,  which  had  given  rise  to  so  much 
controversy  and  litigation,  and  hatl  been  so  uni- 
formly denounced  and  repudiated. 

The  position  of  the  plaintiffs,  that  Congress 
must  have  intended  to  indude  all  reports  made 
by  the  board  because  under  the  Act  of  1805  a 
majority  of  Its  members  were  authorized  to  act 
upon  and  determine  the  validity  of  claims  pre- 
sented, does  not  strike  us  as  a  logical  conclusion. 
It  would  rather  seem  to  strengthen  our  con- 
struction, for  by  naming  decisions  made  by  the 
three  commissioners  the  Act  indicates  that  Con- 
gress intended  to  refuse  a  confirmation  of  de- 
cisions made  by  two  of  them.  If  It  had  intended 
to  confirm  eil  favorable  decisions  of  the  board, 
whether  made  by  a  majority  of  its  members  or 
by  them  all,  its  intention  could  have  been  ex< 
pressed  by  simply  mentioning  the  board,  with- 
out designating  its  members,  as  had  been  usual 
where  the  deasions  of  similar  boards  were  con- 
firmed. The  present  Instance  is  the  only  one, 
it  la  believed,  where,  hi  the  legislation  <a  Con- 
gress confirming  grants,  the  names  of  ttaeoom- 
missioners  whose  favorable  action  was  approved 
have  been  mentioned.  This  departure  from  the 
ordinary  language  In  such  coses  was,  we  think, 
for  a  special  purpose.  We  must  assume  that 
the  members,  by  whose  vote  the  Act  became  a 
law,  fully  weighed  its  meaning  and  Intended 
what  it  expressed.  It  is  also  a  familiar  rule  of 
construction  that  where  a  statute  operates  ss  a 
grant  of  public  property  to  an  individual.or  the 
relinquishment  of  a  public  interest,  and  there  it 
a  doubt  as  to  the  meaning  of  Its  tanas,  or  as  to 
ite  general  purpose,  that  oonstniction  should  be 
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adopted  which  wfU  lapport  the  claim  of  the 
COTernment  rather  than  that  of  the  indlTldual. 
Hothlng  can  be  Inferred  against  the  State.  Am 
«  reason  for  this  rule  it  is  often  stated  that  such 
acts  are  usually  drawn  bj  interested  parties ; 
and  they  are  presumed  to  claim  all  they  are  en- 
titled to.  The  rule  has  been  adopted  and  fol- 
lowed by  this  court  in  many  instances  in  the 
construction  of  statutes  of  this  description. 
CborfM  Siver  Bridge  Oo.  v.  Wamn  River  Bridge, 
11  Pet.,  686;  R  B.  Ot>.  t.  UUhfietd,  28  How., 
88  [64  U.  S..  XVI.,  509]  ;  The  Ddav>are  Bail- 
road  Tax,  18  WaU.,  906  [86  U.  6.,  XXI.,  688]. 
138]  The  rule  Is  a  wise  one ;  it  serves  to  defeat  any 
purpose  concealed  by  the  skillful  use  oi  terms, 
to  accomplish  someulng  not  apparent  on  the 
face  of  the  Act,  and  thus  sancnons  cmly  open 
deling  with  leglslattTe  bodies. 

H  the  construction  we  thus  ^ve  Is  sonnd.there 
ban  end  of  the  plaintiffs'  case,  and  their  ez- 
tnragant  pretensions  are  dissipated.   The  sub- 

Suent  repeal  of  the  section  anected  no  rights, 
L  was  justified  by  the  fact  that  what  was 
never  intended  by  the  section  was  claimed  un- 
derit. 

But  if  we  are  wrong  In  tbls  construction,  and 
m  diGuld  hold  that  the  purpose  of  the  Sd  sec- 
tion of  the  Act  of  1868  was  to  confirm  the  de- 
dskms  of  the  three  claims  under  the  Houmas 
grant  though  made  br  only  two  of  the  three 
commissioners  insteaa  of  the  three  named,  the 
case  of  the  plaintiffs  would  not  be  advanced. 
The  decisions  confirmed  the  claims,  that  is,  rec- 
ognized Ukem,as  founded  in  justice  and  equity.in 
accordance  with  which  t^e  commissioners  were 
directed  to  i)roceed,and  the  Act  of  1868  approves 
of  those  decisions.  What,  then,were  the  aaimsT 
The  plat  of  Lafon,  as  already  mentioned,  had 
no  official  character  and  was  prepared  by  him 
after  the  cession  of  the  countnr  to  the  United 
States.  It  was  not  eridence  of  any  kind.  The 
oommissioners  could  pass  only  upon  evidence 
of  title  existing  before  the  cession.  If  the  pla^ 
which  accompanied  the  notice  of  the  claims  de- 
Hvered  to  the  register  of  the  land-offlce,  was  laid 
before  Ute  commissioners  with  Uiat  notice,  they 
do  not  appear  to  have  followed  It  nor  to  have 
paid  any  attention  to  it  in  their  decisions.  They 
only  confirmed  the  claims  as  described  In  the 
apiMication  of  the  claimants,  that  of  Conway, 
for  a  tract  on  the  loft  bank  of  the  Allssissippi, 
having  a  front  of  twenty-two  and  a  half  aqwnts. 
with  Its  northern  line  running  N.  9'  16'  east 
three  hundred  and  fif^K>ne  arpeuts,  and  the 
lower  line  directed  N.  70"  £.  and  measurioK 
four  htmdred  and  flfty-five  arpents.and  bounded 
on  the  upper  and  lower  sides  by  the  lands  of 
cntain  proprietors.  If  the  estaollsbed  usages 
of  the  couutoy,  limiting  the  extent  of  the  grant 

Tn  which  the  claims  are  founded,  are  regard- 
.  then  the  confirmation  is  only  of  a  tract  to 
which  the  claimants  have  a  perfect  titie  witliout 
139]  It.  If,  however,  those  usages  are  disregarded, 
the  claims  are  for  land  of  which  no  quantity  is 
given  and  no  boundaiy  stated,  and  for  their  as- 
certainment no  rule  Is  furnished.  The  confirma- 
tion in  that  case  would  be  void  tot  uncertainty. 

No  court  can  treat  a  claim  as  conferring  a 
right  to  a  specific  tract  until  its  boundaries  are 
capable  of  identification  or  have  been  estab- 
Usiied  by  a  survey.  A  mere  claim  to  something 
without  form  and  shape  or  means  of  segroga- 
tkxn.  can  have  no  judicial  enforcement 


It  la  not  necessary  to  call  in  question  orto 
quality  any  of  the  aaludicatiwsdted  conn- 
Mi  as  to  the  efficacy  of  a  legislative  confirmation 
of  a  claim  to  land.  We  had  occasion  to  speak 
upon  that  subject  In  Zangdeau  v.  Banei,  91 
WaU.,  631  [88  V.  B.,  XXII.,  606].  We  tiiera 
said  that  such  a  confirmation  was  a  recognltUm 
of  the  validity  of  the  claim,  and  operated  as  ef> 
fectually  as  a  grant  or  qultdaim  from  Uie  gov- 
ernment; thatlf  the  claim  was  to  land  with  de- 
fined boundaries  or  capable  of  Identificaticm. 
the  legislative  confirmation  perfected  the  title  to 
the  tract;  but  if  the  clahn  was  to  quantity,  and 
not  a  specific  tract  capable  of  Idmtification,  a 
segregation  by  survey  would  be  required,.and 
the  conflnnauon  would  then  attach  the  title  to 
the  land  8^;regated.  Necessarily  the  led^tiva 
action  cannot  go  b^ond  that  which  Is  oalmed. 
If  only  something  wlthont  form  and  ah^w  is 
claimod.a  confirmation  of  the  claim  will  amount 
only  to  a  declaration  that  the  claimant  is  enti- 
tied  to  that  something,  but  It  will  not  give  him 
a  standing  In  court  a^Inst  occupants  (a  specific 
tracts  under  color  of  title.  Here  the  claim  con- 
firmed, upon  the  theory  of  the  plaintiff  that  the 
grant  is  not  limited  in  depth  to  the  additional 
forty  arpents,  is  neither  to  a  spedflc  tract,  nor 
to  a  speclflc  quantity;  and  until  both  are  asoov 
tained  by  action  of  the  executive  ofiScers  of  the 
^vernment  under  a  law  authorizing  sucb  ao- 
tion,  the  court  Is  powerless  In  the  matter. 

Tike  confirmation,  therefore,  by  the  fid  see* 
tion  of  the  Act  of  18S8,  assuming  that  it  cov- 
ers the  claims  under  the  Houmas  grint  for  an 
indefinite  quantity  back  of  the  first  concesslimf 
did  not  operate  to  vest  a  title  to  any  particular 
land  in  the  claimants.  It  amounted  only  to  a 
declaration  that  they  were  entitled  to  something 
to  which,  when  ascertained,  the  government  [440] 
would  grant  them  a  Utie.  As  stated  by  coun- 
sel, the  position  of  the  eovemment,  upon  that 
theory  of  the  grant,  is  like  that  of  a  donor  who 
has  promised  to  one  a  gjft  of  land  when  he  shall 
make  a  selection  of  it.  In  such  ease  the  sift  is 
executory  until  the  selection  is  made;  anduntU 
then  the  titie  remains  with  the  dimor,  irium  the 
courts  cannot  compel  to  make  a  conveyance. 
So  upon  that  theory  the  Act  of  1860,  repealing 
the  2d  section  of  the  Act  of  1868,  is  not  to  be 
regarded  as  the  revocation  of  a  grant,  but  as  a 
d^aration  that  the  promised  donjon  will  not 
be  made. 

In  any  view,  therefore,  in  which  the  case  of 

the  claimants  Is  examined,  we  find  nothing  to 
sustain  their  pretensions.  They  have  no  title  to 
the  lands  claimed  under  the  grant  in  question, 
beyond  the  depth  of  eighty  arpents  from  the 
Mississippi  River,  which  the  courts  can  recog- 
nize as  a  basis  for  action  against  parties  in  pofr 
session,  holding  under  sales  from  the  govera- 
ment.  This  result  renders  it  unnecesury  to 
notice  other  questions  which  would  arise  for 
consideration  were  our  conclusions  different. 
Jvdgmentt  aMmud. 

True  copy.  Tert:  _ 
James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  & 

April  21, 1884. 
SuDBLL  et  al.,  Appta.,  t.  GnAJfWBAK,  etc 

Mr.  JutUce  Field  stated  that  the  opinion  of 
the  court  In  these  cases,  delivered  on  March  8, 
last,  had  on  a  re-examlnation  been  modified,  by 
which  it  is  held  that  the  grant  under  which  the 
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cotnrrr  or  otoe. 

JMrsAs  tfUAa*  fi-mtft,  uAm  vaiid-ipoutr  if 
Zeffidatura— State  CnutfiwaHpii^-fvmraJjfnJ' 
in^,  when  i7HtiJ^e*«ai. 

•L  Bonds  to  Tin?  amomil  -if  i-tO.WCI  were  Iw-und  by 
fteOountr  o(  Otoo.  in  the  FtJite,  {iioii  TiirrH'iry,  of 
Nebnokftv  to  the  Couut'il  DhjCf^tJiJ'J  SU  J«=i.'|.i|i  \U\i\- 
roadCompAQy.  as  B  rtcnatlLm  1j>  tlmt  wjinLULny  xu 
lUa  In  Use  construi-'tt^'n  of  u  rQilnmd  in  l-Teiinjiit 
County,  luWtt,  to  to  said  Otoe  County  an 

eofitern  rail  voai  connnitlcin.  Niitwlthataildlai; uliy 
defects  or  Iri-i'jruliiritleMin  the  voUiib:  cpan  or  isau- 
Ing  siUd  btitfls.  tfi^^-y  were  Milidfitcd  oy  Bt-tifiun  ft  of 
iLo  AC,  fjf  tlic!  Ltni,«Iiitur'j  o(  tbp  Stttw  of  ^'^b^ue- 
ka,  ppsted  FfbriJOJ-j'  ic*5J.  Laws,  lf*)i>.  p.  If^.  ™- 
tltlej  "An  Act  t^3  HDJLblu  l.'oiin[li-3,  rill<:S(Uul  IVe- 
dnctH  to  Biirniw  Mfiin^y  nil  ThvLr  H(  itiil*i,  (ir  U.i  l^iia 
BonO*  Ui  Ai'l  intlieConatrimtinc  ur  Oiinplet^jiL  ijf 
■Work-'-f  Intt  inal  ItiLprovemeat  io  tlili^  State,  umi 
to  Le;;^]!?/;  Hutidfl  Already  [fisu«d  for  Such  Piir- 
oooe^"  taken  JneouiitjetjCti  Wltb  anctlii'r  AcCOfdaid 
Leolelature  ol  the  Siime  dete,  Lswe.  1^*,  p.  IWI 

t  Theflecreo  t-f  this  court  ItiR.  H,0>,y.  Owe  Co., 
U  Wnli..  OfiJ  [XXI.].  isHOil  iind  applied. 

8.  Tbo  Lt-iri-iatiire  oi  a  JStiiltv  UiUmB  rWitrtilil&l  by 
Its  lirjirimic  liiw.liaa  Ute  rinht  to  Rutlioriie  b  miiniof- 
pHl  ci'rriirfttiiiili  t'.'  Is^ur;  tmnila  in  -alrl  nt  h  nilli'oiirl, 
fiinl  Im  ''.'VJ'  &  itii  to  j'liv  Lou'lw  nii'i  th''  mi'^iv-rt 
oji  with      "iTlujiir  (1  poT'Llar  v'Kj\  unJ  :o 

curt,  T:jj"  a  rt>lr>.>s|M>jtli  6!  Xi'-.t,  Lri>_'jj iiliirli  lu  llaii 
ejerciae  of  tlie  pfjweronnrerrwl, 

J,  Th«  flrst  of  §a[il  Acts  ut  FL^bninj-y  15,  ISiltl,  tchb 
Dot  Id  vlcilfltJiin  'J  sectU'ii  Hi  oi  (iri\^\^  2 -4'  ihf  O^  n- 
■tituUon  of  Ni'i  ra.'rltiL.  cjC  1^7.  whlcti  ;jrovidc<J  tbdt 

•Heatl  oolea  by  Mr.  JiMtioe  ELATti^HroEtn. 


oMUBbaU  contiln  numOtui  one  kU"°U'''1>^ 
olarirexpraaedtnttitltla." 
.X  u  lotlcni  «cli.ir  fetrted  lirE  otaiittaninL 
It  ft  jisTt  aiul  tu  fwu  on  TBiidw  on  ft  writ  or 
«nr,  tfae  pfaiUttS  Inenvr  pocJts  to  raJrt  ft  quBKkui 
«t  Jftir,  an  nmaamttiail  in  tho  ploadiogB^or  Bpeolal- 
Irfotuidlwfiiflacnutjmd  thftte  is&geoenlimdtnjs 
for  tlM  defeadant  Id  brror  od  th6  OaUM  of  ftctlon 
Vhiob  tDTolvea  suob  cpiegtloa  of  law,  fuid  tiiere  la 
DO  eioevtton  by  the  piBinUlI  In  error  to  any  ruilajr 
ttffliacnwcJbtcgurtLto  Buflb  qLi«eUoil.tba  OOliXt 
JIW4Wi»0 ftdJudJcatlon  In  regiud  ton. 

'      "  1015,  lass.] 

rr  ERROR  to  the  drcuit  Oourt  of  the  United 
States  for  the  DiHtrict  of  Nebraska. 
CertiUcate  of  diviBion  of  opinion. 
The  history  and  facta  of  the  case  fully  appew 
In  the  opinion  of  the  court. 
Mr.  a,  H.  Wooiworth,  for  plaintiff. 
Mtatn.  Jbo.  C.  Wii>taon,  l\irtur  M.  Mat' 
mutt,  0.  P.  Mamm,  md  I.  Jf.  Bhambmi^  tat 
aefoidant 

Mr.  JuaUeeBhhUibAivA  deUvered  the  qiln- 

Ion  of  the  court: 

On  the  first  of  April,  1882,  J<^n  T.  Baldwin 
brought  a  suit  at  law.  In  the  Circuit  Court  at 
the  United  States  for  the  District  of  Nebraska. 
agsinsttbeCountyof  Otoe,  in  the  State  of  Ne- 
braska, to  recover  Uie  amount  due  on  sundry 
coupons  cut  from  bonds  issued  by  that  County, 
the  coupons  being  paTable,  some  January  first, 
and  others  July  first,  in  each  yeA-,  from  and  in- 
cluding 1870  to  and  mcluding  1681,  and  Janu- 
ary lirst,  1882.  On  the  11th  of  August,  1882, 
Baldwin  brought  another  suit  at  law,  in  the 
same  court,  against  the  same  defendant,  to  to* 
cover  the  amount  due  on  sundry  otbw  ooo* 
pons,  cut  from  some  of  the  same  bonds,  the 
coupons  being  payable,  some  January  flist.  and 
others  July  first,  in  each  year,  from  and  inclnd> 
Ing  1878  to  and  including  1882.  The  bonds 
were  issued  by  the  Cotinty,  while  Nebraska 
was  a  Territory,  to  the  Council  Bluffs  and  St 
Joseph  Railroad  Company,  the  principal  being 


TSVfBiStlTOVfcetiix  ■tottifrs,  when  valUJ. 
Xinn  merely  retraepcctlve  dp  net  of  netwaslQ  la^ 
ation  of  contructfi.  Wauoo  ¥.  Ji«r- 
Fei.1, 110 :  Looke  v.  Kbw  OfIhuia,  71 

1 V.  IfemrlC,  98  Jff- J.,  10. 

 ^  _  _  fre  itatates  are  not  SoraMlBD  uoept 

as  amT  Impair  the  otillccatloa  of  cootnota  or  a»  ex 
mlflUtOlA^B.  SatlCtrlee  V.llUtheirK»l,ar  IT.  8,d 
, 380:  Churlea 3tr.  Ur.  T.WtLrron  Br„ n  17.  ^  [11 
,  417;  BtnmoB  T.KiD£ie.'l£  U.IMl  HDW.),Sn; 
,  mta^  B.  Od.  T.  KaWt.  O.  U.  8.  (10  fiow.),  m ; 
mr  ^lAimpkbt,  i  Oau,  SOS :  Boston  t.  Oummlon, 
^.  _j„  Wi  DBTtaT.B»llanl,!lJ.J.Mftrrti.lH(l:^ 
naTi'ltar.S  fttDBiTi{  Etmrn  v.  BtQmi,iVt,,iR: 
mr  T.  Qsiia^  IlBib«  U7;  Andrews  t.  JRuaaeil,  7 

j^maimtr^  1  Ud.  Oh., oe ;  Holnus  y. ButJc,  JS  Ala., 

Tbe  words  etr  potf /doto  do  tMM  ttply  to  otrU  stat- 
utes which  may  be  retroaotlTe.  wataon  t.  Meroer, 
as  U.  a  (S  PeU,  M»  ;  Locke  t.  N.  0.,  71 17.  S.,  ZTIII.. 
m  i  Rteki  T.  Handen, »  N.  H.,  SOL 

A  Dsnal  statute  to  come  within  the  prohibition  of 
fhe  D.  S.  OonstltutliMi  fortriddlnB  ex  post  faeto  laws, 
must  not  only  be  retroactive,  but  must  retroact  by 
warof  punfifamcDt.  State r. Paul, 6 R.L.  190;  State 
ig^Keann,S  E.L,IIT;Hartung  ▼.Feqple.Sif.  Y., 

A  state  oonsUtuUuD  or  a  oonstltuttonal  ameod> 
Bent  Is  law  so  far  that  It  oannot  Impair  the  obliga- 
tion of  oontnujts  bra  retraaotlvaMOTlBlon.  Groves 
T.  Blaugbter,  40  C.  8.  (IS  PetJ,  44S  iSoim  v.  WooW, 
«U. S!!xy., tfl :  PonnsinT. Kleh^H U. 8.. XUC, 
in;  B.  ILO0.T.  MoChure,  n  U.  8.,2u.t  SVr.Delmsa 

111  U.  8. 


V.  lim-  Co.,  SI  D.  S.,  XX.,  757:  Otrnn  v.  Barry  JS  V,  3,, 
XXT<.  978(3  Cs,«Buik.  Rm..!:  Pac.  R.  k  Co.  r. 
llcOiiln, 8T  JJ.  &,XX1L.  WT;  Uouitrla  Co.  v.  Bar. 
Bk..M  U.  a.,  ZXUL.  «ei :  Xafth  T.  Clarfc  J7  U.  a., 

KcLeau,  S  Bank.  R«g.,  Vta;  Ifi^  J,  ButHT 

as:  lAgwood  V.  Flanten  bCT,  1  mam.  sh»t»« 
V.  OppoLU  Blisb.,Si;  HomeiAead  Caset.  13  Onst. 
aas;  fet  ]u)rt<  Xeet  Bank,  a  M,  f.,  B :  Jooes  t.  Bran- 
don, ca  Qa.,  HB;  CbonibUBa  t.  Jordan,  SO  Qn^,  9ll 
UoNealr  v.  QfeeoTX.13  ffSn  OX :  Kwardi  t.  JaciO', 

A  statute  planting  a  deduotlon  turn  tbe  term  of. 
lecitoBosotoaavtetafocgoodbehavtorla'vold  at  n 
■L'Lit<jnc!«s  iuu<c«ed  before  tlte  st^te  takes  efleok.^ 
JEj;  pdrts  DuUnr,  U  Nor.,  K  t  a.  a.  40  AnL  Hep.  Wv 

A  statuta  will  not _bo  oooatxued  to  hanftrnn* 
aKV<benttJa>tliii  abwnnn  of  KckesrlolaiC  onUM 
sartottiM  £qpatUM.  ABbm-f^^vmYM^W, 
rr.m;  Banda&T.BaaketLOIUoW.Pr-XB; 
10  Alb.  L,  J„  S17 :  DHh  T.  Von  Kloeok,  T  Jobna^ fli 
Sackett  v.  Andma.  fi  Bill.  88i.  ' 

The  ooouton  ct  enaoting  a  statute  may  ba  loeksft 
t^.  to  B«M  In  dflietmtntnr  whether  It  to  t«b«Mtlfe 
or  nroepeetneh  People  v.  BuperTbnn qC  Ehux  OD^ 
70S.  T..  228. 

Tiie  L^slattire  may  pose  a  eCetuto  wblob  iS^ffl 
opc'i-Dh)  retTOflpestlTetyoDd  swesp  away  any  rlrin 
01  AcUoD  iluit  uuBS  Brum  a  tort,  auilltttel  t.  iur- 
or.el^^,or  N.  T.,UHow.Pr„U4;l  Ksnt,  Com i 

enx»  Ai  &  vo*  T»  inabivai.  ui  &  {H  mnr<3t. 

ttl 
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Sftyable  January  1,  1887,  with  interest  from 
anu&ry  1,  1867,  at  the  rate  of  10  per  cent  per 
■anum,  payable  on  July  first  and  Januiuy  first 
In  each  year.  The  amount  of  the  principal  of 
the  bonds  was  |40,000.  they  bore  oate  Novem- 
twr  13,  1866,  and  were  signed  by  the  chairman 
of  the  board  of  countv  commissioners  and  the 
treasurer,  and  attested  by  the  county  clerk,  and 
bore  the  seal  of  the  county,  and  were  payable 
to  the  company  or  Its  assigns ;  and  each  Dond 
was  assigned  by  it,  by  an  assigoment  under  its 
seal,  to  the  bearer,  indorsed  on  the  bond  and 
dated  November  18,1869.  Each  bond  contained 
the  following  statement:  "This  bond  is  one 
of  aseries  of  160,  of  the  like  tenor  anddate.lOO 
[8]  of  which  are  for  $100.  wad  sixty  of  which  are 
each  for  $500,  in  the  aggregate  amounting  to 
the  sum  of  $40,000,  executed  and  issued  or  to 
be  issnod  from  time  to  time,  as  the  wants  of 
■aid  Ctouuty  shall  require,  (o  pay  to  the  Council 
Bluffs  andBt  Joseph  Railroad  Company,  as  an 
appropriation  made  by  said  County  to  said 
railroad  company,  to  aid  in  the  construction 
of  the  railroad  of  said  company,  to  be  located 
in  Fremont  County,  Iowa,  tnrough  a  point 
most  convenient  to  Nebraska  City.  This  debt 
is  authorized  tty  a  vote  of  the  legal  voters  of 
said  Coun^  of  Otoe,  taken  at  an  election  held ' 
under  and  by  virtue  of  an  order  of  the  county 
oommissioners  of  said  County,  on  the  17th  day 
of  March,  1866,  in  ptirsuance  with  the  sever^ 
Acts  of  Uie  lie^lature  of  the  Territory  of 
Nebraska,  in  such  cases  made  and  provided, 
and  a  resolution  of  the  board  of  county  com- 
misslonera  of  said  Goun^  granting  such  aid." 

Nebraska  City  is  in  the  County  of  Otoe,  on 
the  west  bank  of  the  Missouri  River.  Fremont 
County,  in  Iowa,  adjoins  Otoe  County  on  the 
east,  being  separated  from  it  only  by  the  Mis- 
aouri  River.  Council  Bluffs  is  in  Iowa,  on  the 
east  bank  ol  the  Missouri  River,  above  Fre- 
mont CounW,  and  forty  to  fifty  miles  above 
Nebraska  Oity.  St.  Joseph  Is  In  Hiasouri.  on 
the  east  bank  of  the  Missouri  River,  below  the 
other  places  named. 

On  tlie  6th  of  January,  1860,  the  Legislative 
Assembly  of  Uie  Territoir  of  Nebraska  passed 
an  Act,  Laws  1859-'60,  6th  sess.,  p.  112,  enti- 
tled "An  Act  to  Authorize  Otoe  County  to 
Snbscribe  and  Take  Stock  In  Any  Rwlroad 
Located  or  to  be  Located  in  Fremont  Coun^, 
In  the  State  of  Iowa."  This  Act  contained  the 
following  provisions:  "That  the  Board  of 
County  Commissioners  for  Otoe  County  may 
tt  any  time,  by  an  order  of  ^d  board,  cause 
an  election  to  be  held  for  the  purpose  of  ascer- 
taining the  will  of  the  people  of  Otoe  County, 
H  to  the  propriety  of  said  County  subscribing 
■took  for  any  amount  not  exceeding  $76,000  to 
any  railroad  company,  for  the  purpose  of  con- 
•tnicting  any  railroad  now  or  hereafter  to  be 
located  m  Fremont  County  and  State  of  Iowa. 
Sec.  2.  If  a  majority  of  the  legal  voters  of 
aaid  County  shall  vote  in  favor  of  such  propo- 
[4]  lition,  then  the  Board  of  County  Commission- 
en  of  Otoe  County  shall  issue  the  bonds  of 
■aid  County  for  whatever  amount  of  stock  it 
may  have  wea  decided  upon  by  such  vote,  to 
soy  such  raUroad  company,  which  bonds  shall 
not  bear  any  greater  mterest  than  ten  per  cent 
per  annum. 

Onlhellthof  January,  1861.  the  LegisUi- 
tf  re  Assembly  of  the  Territory  passed  an  Act, 


Laws,  1860-'61,  7th  session,  p.  146,  entitled. 
"  An  Act  to  Define  the  Powen  and  Dotiai  of 
CouD^  Commissiooeis  and  County  Claik."' 
This  Act  created  in  each  county  a  board  of 
county  commissioners,  consisting  of  three  pez^ 
sons.  It  also  provided  as  follows:  "  Sec.  24. 
The  said  commissioners  shall  have  power  to- 
submit  to  the  people  of  Uie  county,  at  any  reg- 
ular or  special  el«^on,  the  question  whether 
the  county  win  borrow  money  to  aid  in  the 
construction  of  pabllo  buildings,  the  question 
whether  the  county  will  aid  or  construct  any 
road  or  bridge;  or  to  submit  to  the  people  of 
the  county  any  question  involving  an  extraor- 
dinary outlay  of  money  by  the  coun^ ;  and  said 
commissioners  may  aid  any  enterprise  designed 
for  the  benefit  of  the  county  as  aforcMid, 
whenever  a  majority  of  the  people  thereof  shall 
be  In  favor  of  the  proposition  as  provided  in 
this  section.  Sec.  25.  When  coun^  warrant* 
are  at  a  d^reciatSed  value,  the  said  commis- 
sioners may,  in  like  manner,  submit  the  ques- 
tion whether  a  tax  of  a  higher  rate  than  tliat 
provided  by  law  shall  be  levied,  and  in  all  caseo 
when  an  additional  tax  Is  laid  in  pursuance  of 
a  vote  of  the  people  of  the  county,  for  the  spe- 
cial purpose  of  repaying  borrowed  mon^,  or 
of  constructing  or  ordaining  to  construct  any 
road  or  bridge,  or  for  aiding  in  any  enterprise- 
contemplated  by  the  2l8t  section  of  this  Act^ 
such  special  tax  shi^l  be  paid  in  money  and  in 
no  other  manner.  Sec.  26.  The  mode  of  sub- 
mitting the  questions  to  the  people,  contem- 

{>Iated  l}y  the  last  two  sections,  shall  be  the  fol- 
owing:  the  whole  question,  including  the  sum 
deair^  to  be  raised  or  the  amount  oi  tax  de- 
sired to  be  levied  or  the  rate  per  annum;  and 
the  whole  regulation,  including  the  time  of  its 
taking  effect  or  having  operation,  if  it  be  of  a 
nature  to  be  set  forth,  and  the  penalty  of  its 
violation.  If  there  tw  one,  is  to  be  published  at 
least  for  four  weeks  in  some  newspaper  pub- 
lished in  the  county.  If  there  be  no  such  news- 
paper the  publication  Is  to  be  made  by  being 
posted  up  in  at  least  one  of  the  most  public 
places  in  each  election  precinct  in  the  County^,  [51 
and  in  all  cases  the  notices  shall  name  the  time 
when  such  question  shall  be  voted  upon,  and 
the  form  in  which  the  question  shall  be  taken, 
and  a  copy  of  the  questloo  submitted  shall  be 
posted  up  at  each  jdace  ot  voting  during  the 
day  of  election.  Sec.  27.  When  the  queitIon< 
submitted  involves  the  borrowing  or  expendt 
ture  of  money,  the  proposition  of  the  question 
must  be  accompamed  by  a  provision  to  lay  a. 
tax  for  the  payment  thereof.  In  addition  to  the 
usual  taxes  under  section  16,  of  this  Act;  and 
no  vote  adopting  the  question  proposed  shall 
be  valid,  unless  it  likewise  adopt  the  amount  of 
tax  to  be  levied  to  meet  the  liability  Incurred. 
Sec.  38.  The  rate  of  tax  levied  In  pursuance  of 
the  last  four  sections  of  this  Act,  shall  in  no- 
case,  exceed  more  than  three  mills  on  the  dol- 
lar, of  the  county  valuaUon,  in  one  year.  When 
the  object  Is  to  borrow  money  to  aid  In  the 
erection  of  public  buildings,  as  provided,  the 
rate  shall  be  such  as  to  pay  the  debt  In  tea 
years.  When  the  object  is  to  construct  or  aid 
In  constructing  any  road  or  bridge,  the  annual 
rate  shall  not  exceed  one  mill  on  a  dollar  of  the 
valuation;  and  any  special  tax  or  taxes  levied 
In  pursuance  of  this  Act,  becoming  delinquent, 
duul  draw  the  same  rate  of  interest  as  ordinary 
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taxes  levied  in  pursuance  of  the  revenue  laws 
of  this  Territory.  Sec.  29.  The  said  commis- 
sionecs  beinff  satisfied  that  the  above  rcquire- 
mentfl  have  oeen  substantially  complied  with 
and  fliat  a  majority  of  the  votes  cast  are  in  fa- 
vor of  the  proposition  submitted,  shall  cause 
the  same  to  M  entered  at  large  upon  the  book 
containing  the  record  of  their  proceedings;  and 
they  shall  then  have  power  to  levy  and  collect 
the  special  tax  in  the  same  manner  that  the 
other  county  taxes  are  collected.  FroposiUcHU 
thus  acted  upon  cannot  be  rescinded  by  the 
board  of  county  commissioners.  Sec.  80. 
Honey  raised  by  the  county  commissioners  in 
mirsuance  of  the  last  six  sections  of  this  Act, 
u  specially  appropriated  and  constituted  a  fund 
distinct  from  all  oihisn  in  the  hands  of  the 
county  Treasurer,  until  the  obligation  assumed 
is  discharged." 

Tbo  lecorda  of  the  Commissioners  of  Otoe 
Cotmty.  and  the  records  of  that  County,  show 
the  following  facts :  the  county  cleric  called  a 
meeting  of  the  Commissioners  of  Otoe  County, 
to  be  held  February  U,  1806,  "To  take  into 
coosideration  the  question  of  submitting  to  the 
people  of  said  Couuty  the  isnuanco  of  tlic  bonds 
[61  ci  said  County,  not  exceeding  $200,000  In 
amount,  to  be  used  in  securing  to  said  County  an 
eastern  railroad  connection.'^  The  meeting  was 
held  on  that  day,  two  Commissioners  oeing 

E resent,  and  it  was  ordered  that  an  election  be 
ekl  on  the  17th  of  March,  1866,  in  and  through- 
out the  County  of  Otoe,  "  for  tbe  purpose  of  as- 
certaining whether  the  Commissioners  of  Otoe 
County  shall  issue  bonds,  not  to  exceed 
fSOO.wO,  for  tbe  purpose  of  securing  an  eastern 
railroad  connection  for  Nebraska  City,  N.  T." 
Tlie  election  was  held  on  the  day  named,  and 
the  vote  was  1S62  for  and  801  agiunst  "  The  is- 
suing of  $200,000  for  the  purpose  of  securing  an 
eastern  nutroad  connection  for  Nebraska  City." 
On  the  9th  of  November,  1866,  the  commis- 
sioners,  three  being  present,  made  the  following 
otdet:  "Ordered,  that  (|40,000j  forty  thousand 
dcdlaiB  be  deviated  to  the  Councd  Bluffs  andSt. 
Joeeph  Bailroad  Company,  i>rovided  that  said 
railroad  company  locate  their  road  within  one 
and  a  half  miles  of  the  Ferry  Landing  at  Ne- 
braska City,  N.  T.,  and  secure  to  Nebraska  City 
and  to  Otoe  County  an  eastern  railroad  connec- 
tion on  or  before  the  first  day  of  September, 
1876,  by  the  way  of  St.  Joseph,  Mo.  The  above 
order  was  made  in  conformity  of  a  vote  of  legal 
Totersaf  Otoe  County,  taken  at  an  election  di^ 
hdd  wider  uid  by  virtue  of  an  order  of  the 
county  commissioners  of  said  Coun^,  on  the 
17tb  day  of  March,  1866,  in  pursuance  of  the 
several  Acts  of  the  Legislature  of  the  Territory 
of  Nebradca,  In  such  cases  made  and  provided." 
"nie  bonds  were  issued  and  were  received  1^  the 
railroad  company.  $7,000  on  the  24tb  of  No- 
-vember,  1866,  $20,000  on  the  S8d  of  February, 
1867,  and  $18,000  on  tbe  iSth  of  November, 
1867.  Nebraska  became  a  State  on  the  first  of 
March,  1867.  Proclamation,  UStat.  atL.,  820. 

On  the  IStb  of  Febiuary.  1869,  tbe  Legisla- 
ture of  the  State  passed  an  Act,  Laws,  1869,  p. 
93,  entitled  "  An  Act  to  Enable  Counties,  Cities 
and  Precincts  to  Borrow  Money  on  Their  Bonds, 
or  to  Issue  Bonds  to  Aid  In  the  Construction  or 
Com^etion  of  Wotta  of  Internal  Improvement 
in  thifl  State,  and  to  Legalize  Bonds  Already 
bnied  for  Such  Purpose.    The  first  seven  seo- 
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Uons  of  this  Act  authorized  counties,  dtles  and 
precincts  in  the  State  to  issue  bonds  to  aid  In  the  [1 
construction  of  railroads  and  other  works  of  In- 
ternal improvement,  and  prescribed  regiilationa 
in  respect  to  the  same,  embradng  the  taking  of 
a  prior  vote  of  the  legal  voters  of  the  county, 
city  or  precinct,  and  the  laying  of  taxes  to  pay 
the  principal  and  Interest  of  the  bonds.  Section 
8  was  as  follows :"  Sec.  8.  All  bonds  heretofore 
voted  and  issued  any  county  or  city  in  this 
State  to  aid  in  the  construction  of  any  railroad 
or  other  work  of  internal  improvement,  are 
hereby  declared  to  be  legal  and  valid,  and  a  lien 
upon  all  tbe  taxable  property  in  such  county  or 
city,  notwithstanding  any  defect  or  irregularity 
in  the  submission  of  tbe  question  to  a  vote  of  the 
people,  or  In  taking  the  vote,  or  In  the  execution 
of  such  bonds,  and  notwithstanding  tbe  same 
may  not  have  been  voted  upon,  executed  or 
issued  in  conformity  with  law,  and  such  bonda 
shall  have  the  same  legal  TOlidlty,  and  binding 
force,  as  If  they  had  oeen  leguly  autborized, 
voted  upon  and  executed ;  Provided,  That  noth- 
ing in  this  section  nor  in  this  Act  shall  be  bo 
construed  as  to  legalize  or  In  any  wa}'  sanction 
any  vote  of  the  people  of  Nemaha  County  here- 
tofore had,  for  the  purpose  of  aiding  in  the  coii' 
struction  of  any  railroad,  nor  anything  done  by 
the  county  commissioners  of  said  county  au- 
thorizing said  vote,  or  anything  done  by  them 
in  consequence  of  such  vote."  On  the  sameday 
the  Legi^atureof  the  State  passed  another  Act, 
Laws,  1869,  p.  260,  entitied  "  An  Act  to  Au* 
thorize  the  County^  Commissioners  of  Otoa 
County  to  Issue  the  Bonds  of  Said  Countyto  the 
Amount  of  $150,000  to  the  Burlington  and  Mis- 
souri River  Railroad,  or  Any  Other  Railroad 
Running  East  from  Jf^ebraska  City."  This  Act 
provided  as  follows :  "  Whereas,  the  qualified 
voters  of  the  County  of  Otoe  and  State  of  Ne- 
braska have  heretofore,  at  an  election  held  for 
that  purpose,  autborized  tbe  county  commis- 
sioners of  said  Couuty  to  Issue  the  bonds  of  said 
County,  in  payment  of  stock,  to  any  railroad  in 
Fremont  County,  Iowa,  that  woula  secure  to 
Nebraska  Oi^  an  eastern  railroad  connection,  to 
the  amoimt  of  $200,000,  and  whereas,  but 
$40,000  have  been  issued  :  Sec.  1.  Ther^ore,  b$ 
tt  enacted  by  ffts  LegMature  of  the  State  of  2fe-  [8] 
braeka.  That  said  commissioners  be  and  they  are 
hereby  authorized  to  issue  $150,000  of  the  bonds 
aforewid  to  the  Burlington  and  Missouri  River 
Railroad  Company,  or  any  other  railroad  com- 
pany that  will  secure  to  Nebraska  City  adirect 
eastern  railroad  oouoection,  as  a  donation  to  said 
railroad  company,  on  such  terms  and  conditioni 
as  may  be  imposed  bv  said  county  commis- 
sioners. Sec.  2.  Said  bonds,  when  so  issued, 
are  hereby  declued  to  be  binding  obligations  on 
said  County,  and  to  be  governed  by  the  terms 
and  conditions  of  an  Act  entitied  *  An  Act  to 
Enable  Counties,  Cities  and  Precincls  to  Bor- 
row Money  or  to  Issue  Bonds  to  Aid  in  the  Con< 
struction  or  Completion  of  Works  of  Inlwnal 
Improvement  in  this  State,  and  to  Legalize 
Bonds  Already  Issued  for  Such  Purpose,'  ap- 
proved February,  A.  D.  1869." 

After  KD  answer  and  a  reply  in  each  suit,  the 
two  suits  were  consolidated.  The  petitions  by 
which  the  suits  were  commenced  allege,  in  re- 
spect to  each  of  tiie  bonds  fvaax  wnlch  the 
coupons  sued  on  were  cut,  that  it  was  issued  ond 
ddivered  to  the  company  and  assigned  1^^  It  la 
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liUak  and  wu  sold  and  delivered  by  it  for  value 
•ad  haa.  In  due  oouise  of  budnesB,  come  to  the 

ilaiotiff,  "  Who  has  become  and  Ib  the  true  and 
iwfnl  owner  and  holder  thereof,  together  with 
the  coupons  thereto  annexed,  and  without  any 
knowledge  of  any  facts,  if  any  there  be,  affect- 
ing its  validity  •,'  that,  by  the  second  Act  of 
February  16,  1669,  above  dted,  which  the  petl- 
Ifons  call  an  Act  of  the  Legidatuie  oi  the  Ter- 
ritory, the  Territory  recog^zed  the  due  issue  of 
the  boQds ;  and  that  said  County  paid  all  of  the 
'OoupoDs  attached  to  said  bonds  when  the  same 
were  issued,  except  those  which  matured  on  and 
after  January  1,  1870. 

The  answers  deny  all  the  allegations  of  the 
petitions  except  those  expressly  admitted.  They 
deny  that  the  County  issued  or  delivered  the 
bonds.  Tbey  admit  that  the  board  of  conn^ 
oommiasloners  issued  and  delivered  thebon<& 
and  cou{)on6  to  the  company,  but  aver  that  they 
did  so  without  legal  authority;  that  neither  the 
ouestion  of  issuing  the  bonds  nor  the  proposi- 
tion to  lay  or  levy  a  tax  for  the  payment  of  the 
bonds  or  coupons  was  ever  eubmitted  to  or  voted 
or  passed  upon  by  the  voters  or  people  of  the 
twj  County ;  tbat  the  bonds  were  a  donation  by  the 
commissioners  to  the  company,  for  which  the 
OooD^  received  no  consideration;  that  the  com- 
pany  was  an  Iowa  corporation,  having  Its  road 
wholly  in  tbat  State;  that  it  obtained  the  bonds 
upon  anagreement  with  the  commissioners, with 
which  it  did  not  comply,  as  to  where  it  would 
build  its  road  and  establish  a  depot;  that  the 
tdaintiff  had  notice  of  all  said  facts  when  he  re- 
ceived the  bonds  and  coupons,  and  paid  no  con- 
sideration for  them;  tliat  the  Territory  of  Ne- 
braska did  not,  by  said  second  Act  of  February 
15, 1869,  recognize  the  dutf  issue  of  the  bonds; 
and  that  said  Act  was  unconstitutional  and 
void,  and  was  not  retrospective  or  retroactive, 
and  did  not  pretend  to  authorize  or  legalize  any 
bond  or  bonds  made  or  issued  before  that  Act 
vas  passed.  Tlw  answer  in  the  second  suit  al- 
kges,  as  an  additional  defense,  tbat  the  question 
Issuing  the  bonds,  and  the  sum  to  be  raised, 
and  the  amount  of  tax  and  its  rate,  were  not 
published  before  March  17, 1866,  or  at  any  time 
Vl  any  newspaper  published  in  the  County,  nor 
posted  up  in  any  election  precinct;  nor  was  any 
question  of  issumg  any  bonds  to  said  company 
«ver  so  published  or  posted  up,  and  no  copy  of 
any  question  to  be  submitted  and  voted  on  by 
the  people  of  tiie  County  at  said  election  was 
posted  up  at  any  place  of  voting  in  the  County 
■during  the  17th  of  March,  18w.  The  replies 
ideny  the  matters  set  up  in  the  answers. 

A  trial  by  jury  tiavin^  been  duly  waived  in 
the  consolidated  action,  it  was  tried  before  the 
Circuit  Judge  and  the  District  Judge.  There  was 
DO  special  unding  of  facts.  The  judgment,  en- 
tered May  19, 18^,  states  that  "  The  court  finds 
for  the  defendant  upon  all  the  causes  of  action 
pleaded  by  the  plaintiff,  upon  coupons  which 
were  more  than  five  years  past  due  when 
:tbesc  actions  were  brought  and,  upon  all  other 
■causes  of  action  pleadedby  the  plaintiff  in  the 
said  two  several  actions,  the  court  finds  for  the 
plaintiff,  and  assesses  his  damages  at  (19,587.- 
fS."  The  iudgment  is  for  the  plaintiff  for  that 
amount, with  costs.  In  the  first  suit,  the  answer 
acts  up  as  a  defense  to  the  causes  of  action  on 
the  coupons  nliich  were  more  than  five  years 
M4 


past  due  when  the  suit  was  brought,  the  Na- 
braska  Statute  of  Limitations.  . ,  a. 

There  Is,  in  the  record,  a  UU  of  exceptions 
which  states  that  It  contains  all  theevidence  <a- 
fered  or  given  by  eitiier  party  in  the  trial  of  the 
case,  but  it  contains  no  exception  to  anything 
by  either  party  nor  does  the  record  contain 
any  exception  to  any  ruling  of  the  court.  The 
bonds  and  coupons  and  the  records  of  the 
county  commissioners  are  made  a  part  of  the 
bill  ox  exceptions.  The  rest  of  the  mil  consliMs 
of  oral  testimooy. 

There  is,  however.  In  the  record,  a  certificate 
signed  by  the  Circuit  Judge  and  the  District 
Judge,  and  filed  the  same  day  the  judgment  was 
entered,  stating  that,  in  the  course  of  the  trial, 
the  following  questions  arose  for  determination, 
that  is  to  say:  "First.  Whetiiar  the  commls 
sioners  of  the  defendant  had  the  power  to  issue 
bonds  under  either  of  the  statutes,  copies  of 
which  are  hereto  attached,  marked  'A'  and 
'  B,'  without  first  giving  four  weeks'  notice  of 
the  election,  as  provided  by  section  36  of  Act 
marked  'B  '  so  ttiat  the  same  would  be  good 
and  valid  in  the  hands  of  a  b<ma  fide  bolder  T 
Second.  If  the  power  to  issue  bonds  existed 
under  either  of  said  statutes,  was  it  a  defense 
available  to  the  County  ae^nst  a  bona  fide 
holder  of  the  bonds  in  suit,  Uiat  the  election.  In 
pursuance  of  which  they  were  issued,  was  for 
the  puipose  of  determining  whether  the  County 
should  issue  its  bonds  to  the  amount  of  $200,000, 
for  the  purpose  of  securing  an  eastern  connec- 
tion for  Nebraska  Cl^y,  when  only  $40,000  was 
issued  under  said  vote?  Third.  The  order  for 
the  election  not  providing  for  the  submission  of 
a  provision  to  levy  a  tax,  as  required  by  section 
27  of  the  Act  marked  '  B',  snould  it  be  pre 
sumed  that  the  proposition  to  issue  the  bonds 
submitted  and  voted  ou  at  an  election  was  not 
accompanied  by  a  provision  to  lay  the  tax  as 
required  In  said  Act,  and  if  such  presumption 
is  to  be  indulged,  was  the  presumed  fact  a  de- 
fense  available  to  the  County  against  a  b<mafid$ 
holder  of  the  bonds?  Fouru.  Was  it  a  defense 
available  to  the  County  against  aiona  jftfe  hold- 
er, that  the  bonds  In  suit,  after  being  issued  in 
pursuance  of  a  vote  held  under  one  or  both  of 
said  Acts,  were  donated  to  the  railroad  com- 
pany, provided  it  were  located  within  one  and 
one  half  miles  of  Nebraska  City?  Fifth.  If 
originally  illegal  and  void,  were  the  bonds  vali- 
dated by  the  Acts,  copies  of  which  are  hereto  mj 
attached,  marked  'C  and  'DT  The  Act 
marked  "A"  is  the  Territorial  Act  of  January 
6, 1860;  the  Act  marked  '*  B  "  is  tiie  Territorial 
Act  of  January  11, 1861;  and  the  Acts  marked 
"  C  "  and  "  D^'  are  the  two  State  Acts  of  Feb- 
ruary 15, 1869.  The  certificate  further  states 
that,  "  Tlie  Circuit  Judge  being  of  the  opinion 
that,  all  of  said  questions  notwithstanding, 
judgment  should  be  for  the  plaintiff,  and  the 
District  Judge  being  of  tbe  contrary  opinion,  it 
is  ordered  uat  judgmeot  be  entcarea  for  the 
plaintiff,  and  the  said  questions  be  certified  to 
the  Supreme  Court  for  its  consideration  and 
answer  *  *  *  at  the  request  of  counseL" 

Each  party  has  sued  out  awrit  of  errortoie* 
view  the  Iudgment   The  condition  of  the 
ord  is  sucD,  in  the  absence  of  an  exception  by 
either  party  to  any  ruling  of  tbe  court  in  the 
progress  ox  the  trial,  and  of  a  special  finding  of 
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the  oonitnpon  facte,  that  there  la  nothing  open 
for  our  consideration  outside  of  the  questions 
embraced  in  the  certificate  of  the  Judges.  We 
accept  the  certificate  as  sufficient  to  warrant  an 
answer  to  the  fifth  question,  although  it  does 
not  state,  in  the  terms  of  section  659,  or  section 
6&8,  of  the  Revised  Statutes,  that  the  Judges 
disagreed  upon  the  points  stated  in  the  five 
quettionfl,  or  that  ttior  opinions  opposed 
npon  such  questions,  but  only  that  they  dis- 
agreed as  to  whether  the  Judgment  should  be 
for  the  plaintiff  or  the  defendant,  notwithstand- 
ing all  of  said  questions.  Having  arrived  at  the 
ccmclusion  that  the  fifth  question  must  be  an- 
swered in  the  affirmative,  and  such  result  dis- 
posing of  the  writ  of  error  taken  by  the  defend- 
ant, we  do  not  deem  it  necessary  to  answer  the 
otlker  four  questions.  The  fifth  question  assumes 
that  the  btrnds  were  originally  illegal  and  void, 
and  we  so  assume,  without  so  deciding,  in  an- 
•wering  that  question. 
IS]  The  question  is  not  an  open  one,  on  this  rec- 
ord, as  to  whether  the  plaintiff  is  a  bona  fide 
owner  of  the  bonds  and  coupons  for  Talue.with- 
OOt  knowledge  or  notice  of  any  facts  affecting 
their  validity,  as  alleged  in  the  petitions  and  re- 
plies and  denied  in  the  answers.  That  issue  is 
loimd  for  the  plaintiff  by  the  general  finding 
In  his  favor  as  to  all  the  causes  of  action  except 
those  on  coupons  which  fell  due  before  July  1, 
1877.  This  general  finding  has  the  same  eOect 
as  the  verdict  of  a  jury,ana  we  cannot  review  it. 

It  is  contended  for  the  defendant  that  the 
failure  to  give  the  four  weelcs'  notice  of  the 
dection,  aa  provided  by  section  il6  of  the  Act 
marked  "B,  and  the  failure  to  include  in  the 
vote  the  question  of  taxation,  as  provided  by 
section  27,  constituted  such  a  want  of  power  to 
issue  the  bonds  that  the  Legislature  could  not 
validate  their  Issue. 

The  Territorial  Act  of  January  11, 1861,  the 
proceedings  for  the  election  and  its  result,  and 
the  state  Act  marked  "D,"  were  before  this 
court  in  R.  R.  Co.  v.  Otoe  Co.,  16  Wall.,  667 
[83  U.  8.,  XXI.,  375],  at  December  Term,1872. 
After  that  Act  was  passed  and  in  September, 
1869,  the  Commissioners  of  Otoe  County  issued 
to  the  Burlington  and  Missouri  River  Railroad 
Company,  named  in  that  Act,  asa  donation,the 
$150,000  of  bonda  mentioned  in  it,  there  having 
been  no  vote  of  the  people,  other  than  the  one 
above  mentioned,  authorizing  the  issue  of  the 
bonds.  The  bonds  and  their  coupons  were 
transferred  for  value,  and  before  the  maturity 
of  any  of  the  coupons,  by  that  company,  to  the 
Chicago,  Burlington  andQuincy  Railroad  Com* 
psny,  and  it  sued  the  County,  on  some  of  the 
coupons,  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska.  Upon  the 
trial  of  that  suit  two  questions  were  certified 
tothls  court:  1.  Whether  the  Act  marked  "D," 
authorizing  the  County  to  issue  bonds  in  aid  of 
a  railroad  outside  of  the  8tate,  confficted  with 
the  Constitution  of  the  State.  %.  Whether  the 
county  commissioners,  under  that  Act,  could 
lawfully  issue  the  bonds,  without  the  proposi- 
tion  to  vote  the  bonds  for  the  purpose  indicated, 
and  also  a  tax  to  pay  the  same,  being  or  having 
been  submitted  to  a  vote  of  the  people  of  the 
County,  as  provided  by  the  Territorial  Act  of 
131  Januuy  11,  1861.  This  court  held:  1,  that  the 
Act  of  February  16, 1809,authorizing  the  Coun- 
ty (tf  Otoe  to  iaiue  bonds  In  aid  of  a  railroad 
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outside  of  the  State,  did  not  conflict  with  the 
Constitution  of  the  State;  3.  that  it  was  a  valid 
exercise  of  legislative  authority,  to  authorize  a 
county  to  incur  indebtedness  and  impose  taxa- 
tion in  aid  of  railroad  companies ;  8,  that  the 
Legislature  could  constitutionally  authorize  a 
donation  of  the  county  bonda  to  the  railroad 
company ;  4,  that  it  could  authorize  aid  to  a 
railroad  hcm>nd  the  limits  of  the  County  and 
outside  of  ue  State;  6,  that,  under  said  Act  of 
February  15,  1870.  the  county  commissioners 
could  lawfully  Issue  the  1^150,000  of  bonds, 
without  a  vote  of  the  people,  as  provided  by  the 
Territorial  Act  of  January  11,  1861,  on  the 
proposition  to  issue  them  and  on  the  question 
of  tutatton  to  pay  them.  This  court  said,  by 
Mr.  Jtutice  Strong :  "  If  the  Legislature  had 
power  to  authorize  the  county  officers  to  extend 
aid  on  behalf  of  the  County  or  State  to  a  rail- 
road company,  aa  we  have  seen  It  had,  ve^ 
plainly  It  coiud  prescribe  the  mode  In  which 
such  aid  might  be  extended  as  well  as  the  terms 
and  conditions  of  the  extension,  and  it  needed 
no  assistance  from  the  popular  vote  of  the  mu- 
nicipality. Such  a  vote  could  not  have  en- 
larged legislative  power.  But  the  Act  of  1860 
was  an  unconditional  bestowal  of  authority 
upon  the  county  commissioners  to  issue  toe 
bonds  to  the  railroad  company.  It  required  no 
precedent  action  of  the  voters  of  the  County. 
It  assumed  that  their  assent  had  been  obtained. 
That  prior  to  1869  the  sanction  of  approval  by 
a  local  popular  vote  had  been  required  for  mu- 
nicipal aid  to  railroad  companies  or  improve- 
ment companies,is  quite  Immatoial.  The  req- 
uisition was  but  the  Act  of  an  annual  Legisla- 
ture, which  any  subsequent  Legislature  could 
abrogate  or  annul." 

It  cannot  be  doubted  that  the  two  Acts  of 
February  15, 18C9,  taken  together,  intended  to 
legalize  the  $40,000  of  bonds  issued  to  the  Coun- 
cil Bluffs  and  St.  Joseph  Railroad  Company. 
Those  bonds  fall  within  the  description  of  sec- 
tion 8  of  the  Act  marked  "  C,"  as  oonds  there- 
tofore votud  and  issued  by  the  County  of  Otoe 
to  aid  II  Uie  construction  of  a  railrcmd.  The 
vote  was  a  vote  of  the  County  to  issue  1200,000 
of  bonds  for  the  pun>ose  of  securing  an  eastern 
railroad  connection  for  Nebraska  City;  and  the  [  14} 
$40,000  of  bonds  were  Issued  as  a  donation  to 
said  company,  to  aid  it  In  building  a  railroad 
so  near  to  Nebraska  City  as  to  secure  to  that 
city  and  to  the  County  of  Otoe,  an  eastern  rail- 
road connection  by  the  way  of  St.  Joseph.  The 
defects  and  irregularities  alleged  in  respect  to 
the  bonds  were  defects  ana  irregularities  in 
submitting  to  a  vote  of  the  people  of  the  County 
the  question  of  issuing  the  bonds,  in  regard  to 
the  publi^diing  of  nonce,  and  in  regard  to  in- 
cluding in  the  vote  the  question  of  taxation.  It 
was  alleged  that  the  bonds  were  not  voted  npon 
or  issued  in  conformity  with  law.  The  statute 
enacted  that,  notwithstanding  such  defects  or 
irregularities, the  bondsshouldbe  legal  and  valid 
and  should  have  the  same  legal  validity  and 
bindmg  force  as  if  they  had  been  legsJly  au- 
thorized, voted  upon  and  executed.  The  Act 
of  the  same  date,  marked  "D,"  refers  to  and 
Identifies  sufficiently  the  election  held,  and  the 
authority  given  by  the  vote  of  the  county  com- 
missioners to  issue  the  bonds  of  the  CounW  to 
the  amount  of  $300,000,  "  To  any  raikoad  In 
Fremont  Coiu^y,  Iowa,  that  would  secure  to 
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Nebraska  City  an  eaatem railroad  connection." 
It  ledteB  the  authority  as  one  to  iesue  the  bonds 
In  payment  of  stock.  But  the  question  is  one 
inereiy  of  identity  and  it  is  not  pretended  there 
was  any  election  in  Otoe  County  to  the  purport 
set  forth,  including  the  words"  in  payment  of 
stock,"  while  there  was  Just  such  an  election 
leavinc  out  those  words.  The  identity  is  fur- 
ther shown  Xa  the  words  in  the  Act,"  And 
whereas,  but  |40,000 bare  been  Issued,"  and  by 
the  authority  given  to  issue  $190,000  of  the 
bonds  aforesaid,  that  Is,  of  the  $200,000  of 
bonds  so  voted,  as  a  donation  to  any  railroad 
company  that  would  secure  to  Nebraska  City  a 
direct  eastern  railroad  connection.  It  is  not  pre- 
tended that  any  $40,000  of  bonds  were  issued 
except  those  named  in  the  bonds  sued  on  in  this 
suit  Taking  the  two  Acta  together,  the  Legis- 
lature recognized  the  fact  that  the  voters  of 
Otoe  County  had  voted  to  Issue  $200,000  of 
bonds  to  secure  an  eastern  railroad  connection 
for  Kebraaka  City  in  that  County;  that  $40,000 
had  been  issued;  and  that  the  defects  and  ir- 
regularities before  named  were  alleged  to  have 
occurred  in  respect  to  the  voting  upon  and  is- 
suing tine  $40,000  of  the  bonds;  and  it  enacted 
ilo]  that  those  bonds  should  be  Icnnl  and  valid,  and 
that  $160,000  more  of  the  |^,000  shoukl  be 
Issued  for  the  same  purpose. 

The  decision  by  this  court  in  regard  to  the 
160,000  of  bonds  leaves  but  little  more  to 
say  in  regard  to  the  $40,000.  As  the  Legisla- 
ture had  power  to  autiiorize  the  issue  of  bonds 
without  any  precedent  action  of  the  voters  of 
the  County,  It  could  validate  the  issue  of  bonds 
curing  and  legalizing  defects  in  respect 
to  the  voting.  The  bonds  were  assigned  by  the 
railroad  company  and  came  to  the  maintiii  aft- 
er the  Acts  of  1860  were  passed,  ana  he  became 
a  boTiaffle  holder  of  them  on  the  faith  of  those 
Acts.  The  doctrine  is  well  settled  in  this  court 
that  the  Legislature  of  a  State,  unless  restrained 
by  its  organic  law,  has  the  right  to  authorize  a 
mnniciiMu  corporation  to  issue  bonds  In  aid  of 
a  railroad  and  to  levy  a  tax  to  pav  the  bonds  and 
the  interest  on  them,  with  or  without  a  popular 
vote,  and  to  cure,  by  a  retrospective  Act,  ureg- 
ularities  in  the  exercise  of  the  power  conferred. 
Tltompaan,  v.  Le«  Co.,  8  Wall..  8S7  [70  U.  3., 
XVJU..  1771;  OampbeU  v.  Esnotha,  6  Id.,  208 
[78  U.  8.,  XVm„  618]. 

Much  stress  is  laid  the  defendant  on  the 
decision  of  the  Supreme  Court  of  Nebraska  In 
Beatdin  v.  MeadnUe,  6  Neb.,  827.  in  1677. 
That  was  a  suit  brought  in  February,  1871, 
by  an  owner  of  prop^y  in  Otoe  County,  to 
enjoin  the  County  Treasurer  from  collecting 
a  tax  levied  on  his  property  to  pay  the  inter- 
est on  these  $40,000  of  bonds  and  to  have  the 
bonds  declared  void.  A  judgment  to  that  ef- 
fect was  rendered  and  was  affirmed  by  the  Su- 
preme  Court  The  question  adjudged  in  the 
case  was  the  power  conferred  on  me  county 
oommissioners,  by  the  Acts  of  1860  and  1861,  to 
Issue  the  bonds.  It  was  held  that  the  only  au- 
thority, if  any,  given  by  the  vote  of  the  peo- 
ple, was  to  subscribe  for  stock  in  a  railroad  com- 
pany. The  Act  marked  "C"  was  not  considered, 
it  was  bdd  that  it  was  not  the  purposeof  the  Act 
marked  "  D"  to  legalize  the  $40,000  of  bonds, 
tmt  only  to  authorize  the  issue  of  the  $160,000 
of  bonds;  and  that  the  only  subject  or  object 

M6 


ex^essed  in  its  title  was  the  Issuing  of  bond*. 

The  adjudication  in  MmiUin  v.MeadvUU  is  not 
set  up  as  a  judgment  Undlng  on  the  pi**iiti* 
Nor  can  it  be.   He  was  no  party  to  it  nor  was 

any  holder  of  the  bonds, 

It  U  objected  that  the  Act  marked  "C,"  Is  [16] 
void  because  section  IB  of  article  2  of  the  Con- 
stitution of  Nebraska,  of  1867,  provided  that 
"No  bill  shall  contain  more  than  one  subject 
wliich  shall  be  clearly  expressed  in  its  title*  and 
because  the  Act  does  not  comply  with  those 
provisions.  It  is  plain,  we  think,  that  the  bill 
does  not  contain  more  than  one  subject  That 
subject  is  municipal  bonds  issued  or  to  be  is- 
sued to  aid  In  making  works  of  internal  im- 
provement. There  Is  but  one  purpose,  object 
or  subject,  and  that  is  the  aiding  of  sudi  works 
by  bonds  and  the  iUttut  of  suoi  bonds.  The 
subject  of  the  Act,  to  authorize  future  bonds 
and  legalize  existing  bonds,  for  8Uchpurpose,Is 
clearly  expressed  in  its  titie. 

But  it  is  objected  that  the  tiUe  of  the  Act  Is 
limited  to  bonds  issued  or  to  be  Issued  to  aid 
works  in  Nebraska,  while  the  body  of  the  Act 
extends  toworksaoywhere;  and  that  so  the  sub- 
ject of  the  Act  is  not  expressed  In  its  titie.  The 
iBt  section  of  the  Act  relates  to  the  future  issues 
of  bonds  by  any  county  or  city  in  the  State ; 
the  7th  s^on  relates  to  like  issues  any  pre- 
cinct in  any  organized  county  In  this  State;  and 
the  8th  section  relates  to  bonos  heretofore  voted 
and  issued  by  any  county  or  city  in  this  State. 
The  railroads  and  works  of  internal  improve- 
ment referred  to  in  the  body  of  the  Act  are  not 
limited  to  those  situated  in  the  State.  It  would, 
we  think,  be  a  strained  construction,  to  hdd 
that  the  titie  of  the  Act  Is  to  be  so  interpreted 
as  to  be  limited  to  worlu  situated  In  the  State, 
when  such  limitation  does  not  exist  in  the  body 
of  the  Act  and  when  the  words  "in  this  State, 
in  the  title,  may  fairly  be  regarded  as  applicable 
to  the  prior  words  "coimties,  cities  and  pre- 
cincts,' to  which  words  they  are  applied  In  the 
body  of  the  Act.  This  principle  <a  construc- 
tion is  sanctioned  by  the  views  expressed  In 
Montdair  v.  Ramaddi,  107  U.  8.,  153  [XXVIL, 
438],  and  in  Jonaboro'-t.  R.  R.  Co.  [ants,  1161. 
See,  also,  Cooley,  Const.  Lim.,  141,  We 
have  not  been  referred  to  any  decisions  of  the 
Supreme  Court  of  Nebraska  which  we  regard 
as  in  conflict  with  these  views. 

The  question  sought  to  be  raised  by  the  writ 
of  error  of  the  plaintiil  is,  that  the  Statute  <^ 
limitations  had  not  run  against  the  coupons  [IT] 
which  were  more  than  five  years  post  due  when 
the  first  suit  was  commenced,  because,  under 
section  17  of  the  Code  of  Civil  Procedure  of  Ne- 
braska, the  disability  of  a  married  woman,f  rom 
whom  the  plaintiff  purchased  the  b(Hid&  inter- 
vened fora  suffldent  time,  between  their  date 
and  such  purchase  by  him,  to  prevent  what 
would  otherwise  be  the  bar  of  the  statute. 
Without  considering  that  question,  It  Is  suffi- 
cient to  say  that  the  facts  on  which  it  could  be 
raised  are  not  admitted  in  the  pleadings  or  spe- 
cially found  by  the  court,  and  that  the  general 
findmg  for  the  defendant  on  the  causes  of  action 
on  coupons  which  were  more  than  five  years 
past  due  when  the  acttons  were  brouj^t,  and 
the  abstmce  of  any  exception  bv  the  plaintUf  to 
any  ruling  of  the  court  In  regard  to  the  questbm, 
mreclude  any  adjudication  here  iqion  It. 

Ill  V.  8. 
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0E0B6E  I.  LAHHON  bt  az^.  Plff^  inBir., 

V. 

LOUIS  FEUSIER  and  ADOLFH  BRUQIER, 
£xn.  of  Hbbbt  Feuubs,  Deceased. 

(See  B.  C  Reporter's  ed.,  17-IS.) 
ItarHiaCi  hond — breach  of  condition. 

*  The  taldDff,  br  k  Manhal  of  the  CTolted  Btatea, 
open  a  writ  of  attaohmeDt  oo  meme  prooenagaliin 
one  person,  of  the  gDOds  of  anot&er,  is  n  breaoh  of 
theooudltlon  of  his  ofacUl  tioud,  for  vhlob  taiature. 
ties  are  liable. 

[No.  192.] 

Submitted  Jan.  10, 1884.  Decided  Mar.  17, 1884. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nerada. 
The  history  and  facts  of  the  case  appear  In 
the  opinion  of  the  court. 
Mr.  C.  J.  Hillyer*  for  plaintiffs  in  error. 
JA*.  M.  N.  Stone*  for  defendants  in  error. 

Mr.  Juttiee  Gray  delivered  the  opinion  of 
the  court: 

The  original  action  was  brought  in  the  Circuit 
Court  of  the  United  States  for  the  District  of  Ne- 
vada, by  Henry  Feusier,  a  citizen  of  California, 
against  George  I.  Lammon  and  three  other  per- 
iona,  dtizena  of  Nevada,  upon  a  bond  given  by 
lAmmon,  the  Marshal  of  the  United  States  for 
thst  district,  as  principal,  and  by  the  other  de- 
fendanta  as  his  sureties,  and  conditioned  that 
Lammon,  "By  himself  and  by  his  depuUe^ 
shall  faithfully  perform  all  the  duties  of  the  said 
<^ce  of  marshu." 
181  It  was  alleged  in  the  declaration  and  found 
tiy  the  court,  trial  by  jury  having  been  duly 
waived,  that  Lammon,  while  marshal  and  while 
the  bond  was  in  force,  having  in  his  hands  a 
writ  of  attachment  on  mwn«  process  u^inst  the 
property  of  one  E.  D.  Feusier,  levied  it  upon 
the  goods  of  the  plaintiff,  a  stranger  to  the  writ. 
On  the  question  of  law,  whether  the  taking  of 
the  plaintiff's  property  upon  a  writ  of  attach- 
ment a^^inst  another  person  constituted  a  breach 
of  oflScial  duty  on  Lammon's  part  for  which  his 
soretieB  were  liable,  the  Circuit  Judge  and  the 
I>istrict  Judge  were  opposed  in  opinion,  and  so 
certified.  The  plaintiff  havingdied  pending  the 
niit,  final  judgment  was  rendered  for  his  exec- 
utors, in  accordance  with  the  opinion  of  the  Cir- 
cuit Judge,  and  the  defendants  sued  oat  this 
writ  of  error. 

The  bond  sued  on  was  given  under  section 
788  of  the  Revised  Statutes,  which  requires  every 
marahal,  before  entering  on  the  duues  of  his  of- 
"floe,  to  give  bond  with  sureties  for  the  faithful 
performance  of  those  duties  by  himself  and  his 
deputies;  and  this  action  was  brought  under  sec- 
tion 784,  which  authorizes  any  person,  injured 
by  a  breach  of  the  condition  of  the  bond,  to  sue 
thereon  in  his  own  name  and  for  his  sole  use. 

•Head  note  by  Jft-.  JMtos  GteAT. 
til  U.  S. 


The  question  presented  by  the  record  Is, 
whether  the  taking  by  the  marshal,  npon  a  writ 
of  attachment  on  meme  process  arainst  one  per- 
son, of  the  goods  of  another,  is  a  oreach  of  the 
condition  of  his  official  bond,  for  whidi  his  sure- 
ties are  liable. 

The  marshal,  in  serving  a  writ  of  attachment 
on  meene  process,  which  directs  him  to  take  the 
raoperty  of  a  particular  person,  acts  offlcially. 
His  official  duty  is  to  take  the  property  of  that 
person,  and  of  that  person  only;  and  to  take 
only  such  property  of  his  as  is  subject  to  be  at- 
tached, and  not  property  exempt  by  law  from 
attachment.  A  neglect  to  take  the  attachable 
property  of  that  person,  and  a  taking,  upon  the 
writ,  of  the  property  of  another  person  or  of  [ISl 
property  exempt  from  attachment,  are  equally 
breaches  of  his  ofBcial  duty.  The  taking  of  the 
attachable  property  of  the  person  named  in  the 
writ  is  rightful ;  the  taking  of  the  property  of  an- 
other person  is  wrongful;  but  each,  being  done 
hy  the  marshal  in  executing  the  writ  m  his 
hands,  is  an  attempt  to  perform  his  official  duty 
and  is  an  official  act 

A  person  other  than  the  defendant  named  in 
the  writ,  whose  property  is  wrongfully  taken, 
may,  indeed,  sue  toe  marshal,  like  any  other 
wrong-doer,  in  an  action  of  trrapass,  to  recover 
damages  for  the  wrongful  taking;  and  neither 
the  official  character  of  the  marshu,  nor  the  writ 
of  attachment,  affords  him  aoy  defense  to  such 
an  action.  Day  v.  Waifup,  2Wall.,  97r89U.  S., 
XVII.,  8551;  Buekv.  Colbaift,  3  WaU.,  884  [70 
U.  S.,  XVni.,  257]. 

But  the  remedy  of  a  person,  whose  property 
is  wrongfully  taken  by  the  marshal  In  officially 
executing  his  writ,  is  not  limited  to  an  action 
against  lum  personally.  His  official  bond  is  not 
made  to  the  person  in  whose  behalf  the  writ  is  is- 
sued, nor  to  any  other  individual,but  to  the  gov- 
erDment,for  the  indemnity  of  all  persona  injured 
by  the  official  misconduct  of  himself  or  his  dep- 
uties; and  his  bond  may  be  put  in  suit  and 
for  the  benefit  of  any  such  jterson. 

When  a  marshal,  upon  a  writ  of  attachment 
on  meme  process,  takes  property  of  a  person  not 
named  in  the  writ,  the  property  is  in  his  official 
custody,  and  under  the  control  of  the  court 
whose  officer  he  is,  and  whose  writ  he  is  exe- 
cuting; and,  according  to  the  decisions  of  this 
court,  the  riehtful  owner  cannot  maintain  an 
action  of  replevin  against  him,  nor  recover  the 
property  specifically  in  any  way,  except  in  thfl 
court  from  which  the  writ  issued.  Freeman  v. 
Som,  24  How. ,  450  [65  U.  S. ,  XVI.  ,749] ;  Krip- 
pendorf  v.  Hyde  \a'nU,  145],  The  principle 
upon  which  those  dedsions  are  founded  is, 
as  declared  by  Mr.  Jtutice  Miller  in  Buck  v. 
OoUfatfi,  above  cited,  "That  whenever  property 
has  been  seized  by  an  officer  of  the  court,  by 
virtue  of  its  process,  the  property  la  to  be  con- 
sidered as  in  the  custody  of  Uie  court  and  un- 
der its  control  for  the  time  being;  and  that  no 
other  court  has  a  right  to  interfere  with  that 
possession,  unless  it  be  some  court  which  may 
have  a  direct  supervisory  control  over  the  court  [20] 
whose  process  has  first  taken  possession,  or 
some  superior  jurisdiction  in  the  premlaea  8 
WaU.,  841  [70  U.  8.,  XVIH.,  260J.  Because 
the  law  had  been  so  settled  by  this  court,  the 
plaintiff  in  this  case  failed  to  maintain  replevin 
m  the  courts  of  the  State  of  Nevada  against  the 
marsh  a],  for  the  vary  taking  which  Is  the 
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ground  of  the  pteeeat  action.  PInuitr  t.  Lam- 
«0n.6NeT..2O9. 

Tot  these  reasons,  the  court  Is  of  opinion  that 
the  taking  of  «x>d^  upon  a  writ  of  attachment. 
Into  the  custody  of  the  marshal,  as  the  officer 
of  the  court  that  issues  the  writ.  Is,  vhether  the 
goods  are  the  property  of  the  defendant  in  the 
writ  or  of  any  other  person,  an  official  act,  and 
tiwrefore,  If  wrotufoL  a  breach  of  the  bond 
given  by  the  maranal  for  the  fdthfol  perf orm- 
anoe  of  the  duties  of  his  office. 

Upon  the  analogous  question,  whether  the 
sureties  upon  the  offlcial  bond  of  a  sheriff,  a 
coroner  or  a  constable,  are  responsible  for  his 
taking  upon  a  writ,  directing  him  to  take  the 
property  of  one  person,  the  property  of  another, 
there  has  been  some  difference  of  opinion  in 
Oe  courts  of  the  sevenl  States. 

The  view  that  the  sureties  are  not  liable  In 
inch  a  case  has  bem  maintained  by  decisions 
of  the  Supreme  Courts  of  New  York,  New 
Jersey,  North  Carolina  and  Wisconsin,  andper- 
hlQ>s,  receives  some  support  from  decisions  in 
Alabama,  Mississippi  and  Indiana.  Ek  parte 
Seed.  4  Hill,  672;  PnopU  t.  Sehw/ter,  6  Barb., 
160;  State  t.  Coruner.  4  Dutch.  J[28  N.  J.  L.], 
iBH;  State  t.  Long,  8  lied.,  415;  Sate  Brotm, 
11  Ired.,  141;  Oerber  t.  JdOe^,  S3  Wis.,  288, 
and  87  Wis.,  48;  Oovermr  t.  I^neoek  2  Ala., 
788;  MeSthaney  t.  Oilleland.dO  Ala. ,  188 ;  Brown 
T.  Motely,  11  Bm.  &  M.,  854;  JenktTU  v.  Lem- 
onde,  29  Ind.,  294;  Careg  t.  State,  84  Ind.,  105. 

But  in  iVtmifl  T.  Sdtutfier,  4  N.  Y.,  178,  the 
judgment  in  Q  Barb.,  166  was  reversed,  and  the 
cue  of  Ex  parte  Seed,  4  Hill,  672,  overruled,by 
ft  majority  of  the  New  York  Court  of  Appeals, 
iritb  the  concurrence  of  Ohitf  Justice  Brouson, 
who  had  taken  part  in  deciding  Iteed't  Case. 
The  final  decision  In  People  v.  Schuyler  has  been 
since  treated  by  the  Court  of  Appeals  as  set- 
tling the  law  upon  tbis  point.  Mayor,  etc.,  of  Jf. 
[SI]  r.  T.  aOAienu,  8  Abb.  App..  266  and  7  Daly, 
tt6:  Omiming  v.  Brwm,  4a  N.  Y.,  614;  People 
T.  Xueos,  98  N.  Y.,  58S.  And  the  Uabilitv  of 
the  sureties  In  such  cases  has  been  affirmed  by 
ft  great  preponderance  of  authority.  Including 
dwisions  in  the  highest  courts  of  PenDsylvonia, 
Maine,Massachusetts,  Ohio,y  irginia,Kentucky, 
Uissouri,  Iowa,  Nebraska,  Texas  and  Califor- 
nia, and  in  the  Supreme  Court  of  the  Dietrict  of 
Golumbia.  Carmack  v.  Ckmmonwealth,  6  Binn., 
184:  BrunoU-v,  ITKee,  6  Watts  S.,618;  Arduir 
T.  NoliU,  8  Qreenl.  (Me.),  418;  Uarrie  v.  Han- 
eon,  2  Fairf.  (Me.),  241 ;  Greerjleld  T.  Wileon,  18 
Gray,  884;  iVaey  v.  Goodwin,  5  Allen,  409; 
BtaU  V.  Jenninfft,  4  Ohio  St.,  418;  Sangtter  v. 
Oommonwealth,n  Gratt.,  124;  Oommonwealth 
T.  Stockton,  6  T.  B.  Mon.,  192;  Jewell  t.  MiUe, 
S  Bush,  62;  State  v.  Moore,  19  Ho.,  869:  State 
T.  Fitepatriek,  64  Mo.,  185;  OharieiY.  Batkine, 
11  Iowa,  829;  Twmer  v.  EiUian,\%  Neb.,  580; 
Moaitnan  v.  CarroU,  27  Tex.  ,28;  Van  Pelt  v.  Lit- 
«w,  14  Cal.,  194;  U.  S.  v.  fiins.SMac  Arth.,  27. 

In  ^ate  v.  Jennings,  above  cited,  Ohi^Jue- 
Uee  Thurman  said:  "The  autiiorities  seem  to  us 
quite  conclusive,  that  a  seizure  of  the  goods  of 
A  under  color  of  process  against  B  is  offlcial 
mlsccmduct  In  the  offioer  making  the  selzuie: 
and  is  ft  breadi  of  Oie  condition  of  his  offlcial 
bond,  where  that  is  that  he  will  faithfully  per- 
form the  duties  of  his  office.  The  reason  for 
is,  that  the  trespass  is  not  the  act  of  amere 
Indiriauftl,  but  is  perpetrated  eUon  officii.  If 
SMS 


an  officer,  under  color  of  a  Jl.  fa.  seizes  pit^Mr^ 
of  the  debtOT  that  is  exempt  from  execution,  m 
one,  I  Imagine,  would  deny  that  he  had  then»* 
by  broken  the  condition  of  his  bond.  Why 
should  the  law  be  different  if,  under  color  of 
the  same  process,  he  take  the  goods  of  a  third 
person?  If  the  exemption  of  the  eoods  from 
the  execution  In  the  one  case  makes  their  seizure 
official  misconduct,  why  should  it  not  have  the 
like  effect  in  the  other?  True,  It  may  some- 
times be  more  difficult  to  ascertun  Oie  owner- 
ship  of  the  goods,  than  to  know  whether  a  par^ 
ticular  piece  of  property  Is  exempt  from  execu- 
tion; but  tbis  is  nut  always  the  case,  and  if  It 
were,  it  would  not  justify  us  in  restricting  to 
litigants  the  indemnity  afforded  by  the  offlcial 
bond,  thus  leaving  the  rest  of  the  community 
with  no  other  indemnity  against  official  mlscon-  [22] 
duct  than  the  responsllnlityttf  theoCBcer  might 
furnish."  4  Ohio  St.,  423. 

So  in  LoweU  v.  Parker,  10  Met.,  809,  818.  ft 
constable,  authorized  by  statute  to  serve  only 
writs  of  attachment  in  which  the  damages  were 
laid  at  no  more  than  $70,  took  property  upon 
a  writ  in  wiiich  the  damages  were  laid  at  a 
greater  sum.  In  an  action  u[}on  his  official 
bond,  it  was  argued  for  the  sureties  that  ther 
were  no  more  answerablo  than  if  he  bad  acted 
without  any  writ  But  CAif/'JujftMShaw,  In 
delivering  the  opinion  of  the  Supreme  Judicial 
Court  of 'Ma8saciiusett8,overruliog  the  objection 
and  giving  judgment  for  the  plaintlfl,  said: 
"  He  was  an  officer,  had  authority  to  attach 
goods  on  metne  process  on  a  suitable  writ,  fffo- 
xened  to  have  such  process,  and  thereupon  took 
the  plaintiff's  goods;  that  is,  the  goods  of  Bean, 
for  whose  use  and  benefit  this  action  Is  brought, 
and  who,  therefore,  may  be  called  the  plaintiff. 
He  therefore  took  the  goods  colore  officii,  and 
though  he  had  no  sufficient  warrant  for  taking 
them,  yet  he  Is  res[>onsible  to  third  persons,  be- 
cause such  taking  was  a  breach  of  his  official 
duty." 

Upon  the  wight  of  authority,  thertfore,  a»  weU 
ae  upon  pHnapte,  ^  judgment  of  the  Ctrmit 
Qmrt  in  the  eate  atbarie  r^t  and  tniut  be  of- 
firmed. 

Trueeopjr.  Test:  _ 
James  H.  MoKenney,  <3erk.  Sup.  Court,  U.  8L 

Ctted-Ul  v.  &,  181,  181. 


WILLIAM  WALSH,  Appt., 

V. 

J.  D.  KAYERXTAL.,  as  J.  D.  HatbrACdbe- 

FAKT. 


J.  D.  KAYER  m  al.,  Apptt.^ 
e. 

WILLIAM  WALSH. 

(See  S.  C  Beporter'B  ed.,  81-88.) 

^tute  ofLimitaUone-eufficient  acknotdedgment 
partner^ip  tetter  remedy  for  uettriovt  inters 
cti—jurieSietion  dependent  on  amouni. 

L  In  an  action  on  a  promlnorj  note,  the  Statute 
of  LlmttatiODs  of  the  forum,  Is  the  one  applicable  to 
the  case. 

1  Under  the  Code  of  XUMi^daolarlnc  that  Id 
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■ctJoni  founded  on  oon tract  no  acknowleilffTneDt 
shnJ]  t-akoajiroaM  outof  tb«  provlsjaoa  oftho  llm- 
ItMtk^n  Ait,  ujilese  m&de  In  wine  w-iitia^  bIctd^  by 
the  portr  iihorffeable  Uiereby ,  wbeu  the  holder  of  a 
note  wrote  to  the  maker  requlrine  ncurity  tij  io" 
vjru(»ui4  ttaO' maker  wrote  the  bolder  in  oDswer 
"Wo  thtnk  you  will  run  no  riak  In  tbet  time,  a4  tbe 
wopaiit;  would  be  worth  the  itmouDt  due  you  tf  tbe 
buildinur  wan  to  bum  down  h^ld,  that  (b«  two  let> 
ten  ooatain  sulDolent  flckuDwledfcaeDt  \i[idi>r  euoh 
Code. 

&  A  letter,  Atgned  bj  tbb  partDec^talip  lM.m»  con- 
ttJnin^  an  oclEnowloognient  of  liability  on  a  duW 
maJe  bytbo  Individual  meicbei*,  IssLilBclfotwhere 
th«  not«.tbQuzh  IntormtbatDf  tbe  lnd)vl(Lualpart- 
QAm,  Is  !□  reality  a  partaeroblp  obllgatioii,  and  tbe 
Arm  111  tbe  affenl  of  all  the  membera. 

4~  TToder  a  statute  tbat  forfeits  tor  uaurloitn  liiter- 
Mi  tb«  trbnle  lutereet  paid,  and  Eiutboclcea the  debtor 
to  ni^'iVErr  tl  back  witbln  a  certaUt^M  UmltCd, 
uHiirxnMloteresC  actualJy  iiald  ■  M TT^^*^ 

lh<?  .n^hpirge  of  tb©  principal- 

5.  'vviiore  the  sopcaJ  is  from  a  decree  BufflDlent  1b 
ani'><iiit  to  give  tbia  court  jurisdiction,  a  cro«  ap- 
peal willi  Dni  tie  iliBiui^eed,  alttaou^ltlatnin^ft, '~ 
cref.'  awardEnir  ag'slDi't  ttaa  Afl^HlMBM 
thnnti'iatAniciDni.  at)  tiifl  apii^wOpeDm' 
eontroveny  In  tbta  oourt. 

[N08.  289,  007.] 

Jrgwd  Jam.  81  and  Veb.  1, 1884.  DeetdxdMar. 

17,  J884. 

rtROSS  wpeals  from  the  Circuit  Court  of  the 
\J   United  States  for  the  Southern  Diati1ct<tf 

The  InR  in  this  case  was  filed  in  the  court  be- 
lov.by  William  Walsh,  to  foreclose  a  trust-deed 
•ecunng  e  note  for  $7,500. 

The  defeodants  in  their  answer  set  up  the 
Statute  of  Limitations  and  usury  as  defenses. 
The  court  overruled  the  former  defense  and 
tastained  the  latter,  applying  the  excess  of  in- 
lereB(,foand  to  have  been  paid,  to  the  reduction 
of  the  principal,  and  entered  a  decree  in  favor 
of  the  compuinant  for  |702.69  and  for  a  sale 
of  the  premisescovered  by  *he  trust-deed,where- 
iqton,  t>oth  parties  appea.ed  to  this  court. 

The  facts  of  the  case  are  fully  stated  by  the 
court. 

MsMtri.  W.  Hallett  PUUips.  P.  PhiUipi 
ud  W.  L.  Jfugmi,  for  complainant 
Mr.  Charles  w.  Hornor,  for  defradants. 

Mr.  JvaUce  Mwtthewa  deUvered  the  opin- 
ion of  the  court: 

Tbe  facts  on  which  the  decree  appealed  from 
Wfts  founded,  are  stated  in  the  opinion  of  the 
ciicuit  court  The  ooirectoess  of  Mine  of  the 
findings  is  challenged  by  the  appellants  In  the 
cro«s  appeal,  thedefesdaDtstothe  original  bill, 
but,  on  a  careful  consideration  of  the  evidence, 
this  court  adopts  them,  as  its  own,  as  follows: 

On  the  2d  day  of  January,  1866,  the  defend- 
ants, J.  D.  MaTer&  Co.,  purchased  from  Will- 
iam Barnes,  who  then  nsided  in  the  City  of 
New  OTleans,and  the  said  defendants  then  beius 
residents  of  ttie  State  of  Arkansas,  the  hotd 
property  situate  in  Mlsdssippi  City , in  this  State, 
Hiasissnipi,  known  as  the  Sarnes  Hotel,  and  to 
secure  the  payment  of  the  last  installment  of 
the  purchase  money,  executed  their  promissory 

NoTB.— IFAot  promltB.  aettrunoUdffmeTU  or  vau- 
merU  toKe*  t/M com out^Vu  ^ataU of  HmUaOimM. 
Bee  not*  to  WetseU  t.  EhjnarSTM  U.  B.  (11  Wbeat), 
KM. 

lAmttatiUma.  what  tUihiU  oowmt;  e#Mt  of  new 
tUU¥Ua;  lex  fori  atid  not  lex  lod  oovemt.  See  noti 
to  TowMSnd  T.  Jeniilaon,  80  U.  S.  (9  How.).  401. 

DtarvbtfiuMoMa&aiAa.  SeenoUtoF.ilLNafc 
Bk.  r.  Deulnff.  U  U.  &,  XXm.,  m 
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note  for  $7,600.  pa^le  two  years  after  date, 
with  six  per  cent  intereet  thereon  until  doe,  and: 
ten  per  cent  thereafter  until  paid,  which  note- 
was  made  pavable  to  themselves  and  indoiwd 
and  deliverea  to  said  Barnes,  who  held  and 
owned  the  same  tmtil  about  the  last  of  June, 
1874,  when  he  sold  and  delivered  the  nme  for 
value  to  the  complainant,  Walsh. 

To  secure  the  payment  of  this  note  and  one 
tor  the  same  amount  which  fell  due  a  year  pre- 
vious  and  which  has  been  paid  and  satisfied, 
the  saU  defendante  executed  a  mortgage  upon 
the  property  so  purchased,  which  was  executed 
and  recorded  on  the  SOth  February,  1866,  and 
described  in  said  mort«»ge. 

That,  at  the  time  said  contract  was  made,  it  I-***' 
was  agreed  and  understood  between  the  parties 
that  we  deferred  payments  were  in  tended  by 
BaidiBuTkes  as  an  mvestment,  and  that,  so  long 
«8  Uie  intereet  was  paid  after  tliis  note  became 
due,  the  payment  of  the  principal  sum  would 
not  be  demanded  and  that,  in  pursuance  of  laid 
agreement  and  understanding  the  said  defend- 
ants paid  up  tbe  interest,  and  which  was  in- 
dorsed upon  tbe  note  as  paid,  to  September^ 
1678.  Some  time  after  the  maturity  of  the  note, 
Barnes,  as  a  condition  for  further  indulgence, 
demanded  of  the  said  defendante  that  they 
should  execute  their  notes  falling  due  at  a  fur- 
ther period  for  the  interest  up  to  their  maturity, 
equal  to  fifteen  per  cent  per  annum,  upon  the 
note  for  $7,S00,  and  also  for  the  amoimt  of 
money  advanceid  by  Barnes  to  pay  the  pre- 
miums upon  the  insurance  policies,  with  fifteen 
percent  interest  added.  Tbrae  notes  were  drawn 
|n  New  Orleans,  made  payable  to  order  and 
indorsed  and  delivered  to  Barnes.  The  last  of 
these  notes  was  dated  May  12, 1874,  and  made 
due  and  payable  on  the  14th  day  of  September 
tiicreafter.  These  transactions  all  took  place 
prior  to  the  transfer  of  the  note  by  Barnes  to- 
complainant,  but  were  known  to  complainant 
at  the  time  of  his  purchase. 

At  the  time  of  the  purchase  of  the  note,  com- 
plainant wrote  to  the  defoidanto,  notifriiig 
them  that  he  was  the  holder  and  owner  of  the 
note,  and  calling  their  attention  to  the  contin- 
uance of  the  insurance  upon  the  property;  to 
this  letter,  the  said  defendante  replied  on  the  6th 
of  July,  acknowledging  Ite  recopt  but  uolbiog 
more. 

On  December  1.  complainant  nudled  a  letter 
to  defendants,  informing  them  that  he  needed 
money;  that  the  interest  had  been  paid  to  the 
first  of  September  before,  and  again  urging 
funds  to  provide  Insurance  on  the  property;  de- 
fendante replied  to  this  letter  on  the  8th  De- 
cember, steting  that  they  were  willing  to  par 
three  months'  mterest,  but  had  been  served  with 
a  writ  of  garnishment  in  the  suit  of  the  First 
Naticmal  Bank  of  New  Orleans,  in  a  milt  at- 
tachment brought  by  the  bank  on  said  Bwnei 
in  the  Circuit  Court  of  Harrison  Cotmty,  and 
therefore  decUoedto  make  further  payment,  or 
for  further  hisuranoe,  stating  that  they  desired  [34] 
to  have  the  insurance  dionged;  and  to  take  it 
at  a  future  time. 

On  March  2, 1876,  complainant  wrote  a  letter 
to  defendante,  calling  their  attention  to  the  want 
of  insurance,  in  which  be  uses  the  following  lan- 
guage: "  I  think  it  would  not  be  wiae  for  you, 
or  safe  for  me,  to  leave  things  In  that  way;  tt§ 
amount  pimotMiMimth$$7^iut»itloo(arg« 
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to  be  ^ft  in  nidt  an  unprotected  condition,  and  I 
cannot  eonmit  to  it." 

On  the  0th  of  March,  1876,  the  defendants 
nude  and  seat  to  tbe  complaiDant  the  following 
leplv  to  the  foregoing  letter: 

' '  Yours  at  haod ;  we  do  not  want  to  insure  any 
until  nbout  July,  when  we  expect  to  insure  for 
about  115,000.  We  tliink  you  will  run  no  riek 
in  that  time,  at  the  property  tcould  be  toorth  tJie 
4mount  due  you  it  me  buitding  was  to  bum  down. 
(Signed)  J.  D.  Mayer  ft  Co." 

Tbe  suit  of  the  Bank  t.  Defendantt  was  com- 
menced in  November,  1874,  but  owing  to  the 
death  of  Barnes,  was  continued  until  tbe  24th 
October,  1876,  when  the  defendants  filed  their 
answer  to  the  garnishment,  in  which  they  ac- 
knowledge the  execution  of  the  note,  but  claim 
that  they  have  paid  excess  of  interest  and  \isuri- 
ooa  interest  thereon,  whicb  should  he  deducted 
from  the  note,  and  which  when  done  would  only 
leave  a  balance  of  $3,509.76,  and  which  was 
owing  to  said  William  Barnes,  but  claimed  the 
benefit  of  the  Statute  of  limitations,  and  which 
ther  set  up  as  an  eatin  defense  to  the  said  note, 
ana  upon  which  the  suit  was  dismissed  as  to 
them. 

After  this,  by  an  arran^ment  between  them 
and  the  bank,  they  gave  tncir  note  to  the  bank 
for  the  said  sum  of  $2,509.76,  at  four  years,  with 
'6  per  cent  interest;  but  this  was  done  with  the 
condition  that  if  the  complainant  recovered  on 
said  note  for  $7,000  the  bank  was  not  to  collect 
the  note  so  executed  to  it. 

On  these  facts,  two  questions  arose:  first, 
whether  the  bar  of  the  Statute  of  Limitations 
was  prevented  by  a  sufficient  acknowledgment 
<ff  promise  by  this  defendants  as  makers  of  the 
note;  and  second,  w^hether  the  usurious  interest 
paid  by  them  could  be  ^>plied  In  reduction  of 
thepnncipal  debt. 

llie  circuit  court  rightly  held  that  the  Statute 
of  Limitations  of  Mississippi,  being  the  law  of 
tbe  forum,  was  the  one  applicable  to  the  case. 
Section  2161  of  the  Revised  Code  of  Mississippi, 
1871*  provides  that  actions  on  promissory  notes 
mnst  be  brought  within  six  years  after  cause  of 
action  accrued;  and  section  3165  declnrea  that 
in  actions  founded  on  contract  no  acknowledg- 
ment or  promise  shall  be  evidence  of  a  new  or 
continuing  contract,  whereby  to  take  any  case 
out  of  tbe  provisions  of  the  limitation  Act,  or  to 
dqnive  any  party  of  the  benefit  thereof,  unless 
such  acknowledgment  or  promise  be  inade  or 
contained  by  or  in  some  writing  signed  by  the 
party  chargeable  thereby.  We  agree  witn  tbe 
drcuit  court  in  the  conclusion  that  the  two  let- 
ters of  March  2,  and  March  9, 1876,  contain  such 
a  definite  recognition  and  acknowledgment  of 
ibe  debt  due  on  the  note  in  suit  as  meets  the  re- 
qidrement  of  the  statute.   The  letter  of  March 

it  is  true,  is  signed  by  J.  D.  Mayer  &  Co.,  in 
tteir  partnership  name,  while  the  note  is  made 
by  the  Individual memberB;but it Isalegitimate 
Inference,  from  the  facts  found,  that  the  firm 
[80]  was  the  common  agent  of  all  its  members  for 
the  purpose,  as  the  business  of  managing  tbe 
property  was  transacted  by  the  firm.  It  was, 
indeed,  for  the  purpose  of  owning  and  conduct- 
Inc.the  hotel  that  the  partnership  was  formed; 
•M  the  note,  though  in  form  that  of  tbe  indi- 
vidual partnm,  was  regarded  as  a  partnexahip 
obUgation. 

I^pon  tba  question  of  tbe  an;iUoatIai  of  tbe 


illegal  interest  paid  in  reduction  of  tbe  princi- 
pal, the  circuit  court  held  that  tbe  contract,  as 
to  interest,  was  governed  by  the  law  ot  Loiiisi- 
ana:  that,  by  the  terms  of  that  law,  R.  8.,  968, 
"  The  amount  of  conventional  interest  sbaU  In 
no  case  exceed  eight  per  cent  under  pain  of  for* 
feiture  of  tbe  entire  interest  so  contracted,"  and 
that  "If  any  person  hereafter  shall  pay  on  any 
contract  a  higher  rate  of  Interest  than  the  above, 
as  discount  or  otherwise,  the  same  may  be  sued 
for  and  recovered  within  twelve  months  from 
the  time  of  sudi  payment"  By  the  Mississippi 
Code,  section  2279,  the  legal  rate  of  interest  is 
fixed,  in  the  absence  of  contract,  at  per  cent 
per  annum;  "  But  contracts  may  be  made  In 
writing  for  the  payment  of  a  rate  of  interest  as 
great  as  ten  per  cent  per  annum.  Andlf  agreater 
rate  of  interest  than  ten  per  cent  shall  be  stipu- 
lated for  in  any  case,  such  excess  shall  be  for- 
feited on  the  plea  of  the  party  to  be  charged 
therewith." 

The  circuit  court  held  that  the  whole  interest 
paid  being  avoided  by  the  Louisiana  Statute,  a 
court  of  equity  would  impute  its  payment  to 
the  principal  debt,  and  rendered  a  decree  occord- 
in^r^,  deducting  the  whole  amount  of  interest 
paid  from  tbe  face  of  tbe  note.  In  the  view  we 
take,  it  does  not  become  nncessary  to  decide 
whether  the  contract  ought  to  be  governed  by 
the  law  of  Louisiana  or  that  of  M&lssippI;  for 
we  are  of  opinion  that  the  decree,  in  this  par 
ticulsr,  is  erroneous  according  to  either. 

It  is  not  claimed  that  there  u  any  express  pro- 
vision in  theLouisioDaSlatiite  that  requires  such 
an  application  of  payments  made  on  account  of 
unlawful  interest.  It  is  rrated  altogether  upon 
the  provision  that  forfeits  the  whole  interest 

Kid,  and  authorizes  tbe  debtor  to  recover  it 
ck  within  the  time  limited.  But  the  same  pro- 
vision is  contained  in  section  6198,  R.  S.  of  the 
United  States,  in  reference  to  nutional  banks; 
under  whicb  it  has  been  held  that  usurious  [37] 
interest  actually  paid  cannot  be  applied  to  tbe 
discharge  of  the  principal.  Drie^acJi  v.  Bank, 
104  U.  8.,  52  [XXVL.  6581;  Bamet  v.  Bank, 
98  U.  8.,  556  fxXV.,  212],  In  Cook  v.  LiUo, 
108  U.  8.,792  [aXVI.,  460],  the  Louisiana  Stot- 
ute  was  considered  and,  upon  the  decisions  of 
the  Supreme  Court  of  the  State  it  was  decided 
that  the  usurious  interest  cannot  be  reclaimed, 
nor  be  imputed  to  the  principal,  unless  a  suit 
for  its  recovei-y  Is  begun  or  plea  of  usury  set  up 
to  tbe  claim  within  twelvemonths  after  the  pay- 
ment is  made.  Cox  v.  Mclntyre,  6  La.  Ann., 
470;  Weaverv,  MaiUot,  16  La.  Ann.,  395. 

It  is  said,  however,  that  the  law  of  Louisiana 
applies  and  governs,  so  far  as  it  allows  tbe  for- 
feited interest  to  be  applied  in  reduction  of  the 

f principal,  in  an  action  on  tbe  note,  but  that  the 
imitation  of  time,  within  which  by  that  law 
the  right  must  be  exercised,  being  part  of  tbe 
remedy  merely,  is  governed  by  the  law  of  Hia> 
sissippi,  being  tbe  utw  of  the  »)rum,which  con- 
tains no  such  limitation. 

But  the  right  chdmed  under  the  law  of  Louisl- 
ana  must  be  taken  as  it  is  given  andlsnotdlvisi- 
ble.  The  provision  requiring  it  to  be  asserted 
in  a  particular  mode  and  within  a  fixed  time, 
are  conditions  and  qusllflcatioos  attached  to  the 
right  itself,  and  do  not  form  part  of  the  law  of 
the  remedy.  If  it  is  not  asserted  within  the  per- 
mitted period,  itceases  toexist  and  cannot  be 
claimed  or  enltwced  In  any  form.  It  was,  ao- 

^    111  II.  & 

Digitized  by  ^3 O OQ I C 


U8& 


Swm,  Era,  Oohfabt  t.  Uitited  Statu. 


aa-81 


cordingly,  held  inS.Co.Y.  Bin^t  Admrx.,  26 
Ohio  St. .  829,  under  an  Act  which  required  com- 
pensation to  be  made  for  causing  death  by 
wnugfol  act,  n^ect  or  default,  and  gave  a 
tight  <tf  action,  provided  such  action  should  be 
commenced  within  two  years  after  the  death  of 
such  deceased  penon,  that  this  proviso  was  a 
condition  qualtiyingthe  right  of  action,  and  not 
a  mere  limitation  on  the  remedy.  BorUe  t.  Tay- 
lor, 24  Ohio  St.,  628;  Pntehard  t.  Norton,  106 

u.  s..  124-131  rxxvn.,  104-1001. 

We  are,  therefore,  of  opinion,  that  the  circuit 
court  erred  in  not  rendering  a  decree  in  favor  of 
the  complainants  below  for  the  amoimt  of  the 
note,  with  lawful  interest  from  the  date  up  to 
which  interest  had  been  paid. 

We  have  disposed  of  the  case  upon  both  ap- 
peals.  The  motion  to  dismiss  the  cross  appeal 
381  of  the  defendants  below,  for  want  of  jurisdic- 
tion, on  the  ground  that  the  amount  in  contro- 
ToqyisleisuanlS.OOO.lsoTemiled.  Tbecross 
■Itpeal,  it  Is  true,  is  from  a  decree  awarding 
aptinft  the  defendants  below  less  than  that 
■mount,  and  it  could  not,  therefore,  be  main- 
tained by  itself;  but  the  appeal  of  the  plaintiffs 
below,  to  which  it  is  incident,  opened  uie  whole 
controversv  here,  so  far  as  they  were  concerned, 
and  that  oi  the  ^fendants  must  be  allowed  to 
have  the  like  effect  as  to  them  ;  so  that  upon 
both  i^peals  the  case  was  brought  up  as  it  stood 
for  hearing  in  the  court  below,  theclaimsofthe 
xenxctive  parties  Involving  the  question  of  liar 
bilftv  as  to  the  whole  amount. 

Tm  decree  it  rerxreed  and  ike  caim  remanded, 
with  direetione  to  render  a  decree  for  the  complain- 
«nft  helou  in  conformity  tn'CA  this  opinion. 

TrvKOopj.  Teat: 

James  H.  UeiKetu^t  Qerk.  Sup.  Court)  U.  S. 


SWIFT  AND  COUETNEYANDBEEOHER 
COMPANY,  Appt., 
«. 

UNITED  STATES. 

(See  8.  C,  Beporter's  ed., 

Gmmitsiont  on  stampt— agreement  to  imi'm 
right— voluntary  $ettlement$. 

L  The  parment  of  the  connaiasion  allowed  to  a 
dealer  Id  proprletarr  articles  purobaslnff  stamps 
made  from  bis  oira  dies  and  for  nisown  use,  is  to  oe 
made  in  money,  calculated  at  the  rate  of  ten  per 
oent  upon  the  whole  amount  of  stamps  furnished, 
and  not  In  stamps  at  their  face  value  oaloulated 
upon  the  amount  of  rooneypaid. 

2L  It  Is  Incumbent  on  the  doTemroeat,  In  order  to 
deprive  him  of  his  statutory  riff  ht,  not  only  to  show 
not*  from  which  an  affreement  to  waive  nts  statu- 
tory right  may  be  inferred,  but  an  actual  settle- 
ment based  upon  such  an  understanding, 

8.  Where  the  Internal  Revenue  Bureau  required 
theoommMon  to  be  received  In  stamps  Instead  of 
In  money,  and  refused  to  modify  Its  decision,  re- 
ceipt* ana  settlements,  made  in  pursuance  of  that 
requirement  and  neoeasHT'.  were  not  voluntary  in 
suob  sense  as  to  preclude  the  claimant  from  suose- 
quenUy  lostoUnr  on  Us  sUtutory  right  and  recov- 
criiwaiieh  oomnilBiions. 

4.  Ihe  recovery  for  such  oommisskma  must  be 
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limited  to  the  amount  accruing  durlnstheslz  yeais 
next  preceding  the  commencement  of  the  suit. 

[No.  826.] 

Argued  Mar.  S,  6, 1884.  Decided  Mar.  17,  J884. 

APPEAL  from  the  Court  of  Claims. 
The  history  and  facts  of  the  case  sufficient-, 
ly  appear  in  the  opinion  of  the  court. 

Meurt.  8.  ShcOlabarg^r.  J.  W.  Doog* 
Ihs  and  Oeo.  L.  Douglaee,  for  appellant: 

It  is  asserted  by  the  Government  that  the  facts 
show  an  agreement  between  the  claimant  and 
the  defendant;  that  the  sales  of  stamps  were 
mode  at  a  price  equal  to  the  face  of  the  stamps, 
less  the  statutory  commission  of  ten  per  cent, 
but  payable  In  stamps  at  their  face  value;  such 
commission  so  payable  in  stamps  being  equal 
to  ten  per  ceDton  the  omountof  monev  paid.and 
not  ten  per  cent  on  the  face  value  of  tne  stamps, 
and  a  commission  p»able  in  money;  and  sec- 
ond, tbat  this  method  of  transacting  the  busi- 
ness was  acquiesced  In  by  claimant,and  amoimta 
In  law  to  a  monthly  settlement  constituting  an 
accord  and  satisfaction  for  each  month,  and 
tbat  each  and  either  of  these  facts  so  establisbed 
by  the  evidence  constitutes  a  defense  to  the  ac- 
tion. 

No  government  official  is  allowed  to  make  ft 
contract  In  violation  of  law,  even  thoudi  bene- 
ficial to  the  Oovemment,  or  better  for  H  than  If 
made  in  accordance  with  law. 

JVtor  V.  U.  8.,  9  WaU.,  46  (76  XS.  8.,  XIX, 
649);  Parieh  v.  U.  A,  8  WaU..  489  (76  U.  S., 
SIX., 472);  U.S.Y.  jBbnjfc,  6  McLean,  180;  fun- 
tor  V.  17".  8..  6 Pet,  178;  Johneon v.  IT.8.,S Mason, 
436;Zs«T.  Munroe,  7  Crouch,  866;  OurtitY.  U. 
S.,  2Ct  of  Claims,  144;  9  Ops.  Attys-Oen.,  18; 
Hawkins  v.  U.  8.,  96  U.  8.,  691  (36ciV..e08); 
WhiteeidcY.  U.  8.,  93  U.  8.,  247(XXIIL,  882). 

We  submit  that  tbe  facts  found  by  the  Court 
of  Claims  do  not  show  such  a  contract  of  com* 
promise  or  intention  to  waive  the  claimant's 
statutory  right. 

U.  8.  V.  Child,  12  Wall..  232  (79  U.  8.,  XX., 
860);  U.a.Y.  (7f«2tf,18Wall.,86(80U.  S.,  XX., 
479);  U.  B.  T.  Jvekee,  14  WalL,68S  (81 U.  8., 
3CX.,758);3fas«iv.  U.S..  17  Wall.,  67(84U.  8., 
XXL,  664);  PiaUY.  U.  8.,  22  WaU.,  496(89  U. 
S.,  XXIL,  858);  Satage  v.  U.  8,  92  U.  8.,  883 
(XXm.,  660);  C/touteau  v.  U.  S.,  95  U.  8.,  61 
(XXIV.,  871);  IT.  8.  V.  Adam,  7  Wall.,  463  (74 
U.  8.,  XIX.,  m)iPratt  t.  IT.  8,,  106  U.  S.,  S94 
(XXVIL,  265). 

These  cases  show  what  elements  are  necessary 
requisites  to  make  such  an  accord  and  satisfac- 
tion, as  is  relied  on  to  defeat  tbe  present  action, 
and  as  to  what  will  not  do  so. 

They  establish  the  following  propositions: 

1.  That  the  absence  of  a  protest  at  the  time 
of  receiving  the  lesser  sum  in  apparent  satisfac- 
tion of  a  larger  claim,  li  nc^  taken  alone,  con- 
clusive of  the  discharge  of  the  entire  claim. 

Piatt  Y.  U.  8.  (etarru). 

2.  That  the  nvnig  of  a  receipt,  under  the 
demand  of  the  Government  as  a  thing  required 
in  the  regular  routine  of  Government  regula- 
tions anain  order  to  go  on  with  claimant's  bust* 
ness,  has  little  significance  and  has  been  genei^ 
ally  disregarded  oy  tbis  court. 

IT.  8. Y.Adam*,  1  WaU., 47» Cr4U. 8., XIX., 

264);  V.  B.  T.  fmd,n  WaU.,  m  (79  n.&,  xx, 

862). 

8.  That  thli  oomt  wUl  appljr  to  oaaei  of  al- 
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leged  tu  cord  and  satisf  action  where  the  OoTern- 
ment  is  a  party,  rules  at  least  as  favorable  to  the 
dtlzen  as  apply  at  common  law  between  private 
parties  acting  under  like  conditions. 

U.  a.  V.  Vliitd,  tupra;  Maaon  T.  IT.  &,  17 
Wall.,  74  (84  U.  B..  iXI.,  686). 

4.  That  in  all  the  cases  the  ultimate  question 
b  not  as  to  the  matter  of  the  presence  or  ab- 
sence of  a  protest  or  a  receipt  or  any  other  one 
thing,  but,  on  the  contrary,  alwi^  is:  do  the 
acts  of  the  claimant  proved,  ana  whldi  acta 
were  done  witboat  Intimidauon  and  without 
fraud  or  concealment  on  the  part  of  the  Govern- 
ment, establish  a  free  and  voluntary  assent  or 
agreement  to  release  the  disputed  claim,  the 
party  releasing  having  full  knowledge  of  all 
the  facts  mat^ial;  ana  also  that  an  actual  set- 
tlement or  release  was  made  by  or  under  such 
agreement? 

We  submit  that  this  oourt,  in  the  preKnt  case, 
lOBU.  S..695(XXVL,1109)  has  laid  down  this 
very  rule,  being  the  one  dmved  from  all  the 
cases. 

Mr.  S.  F.  Philllpa,  SotieitoT'Gfen.,  for  ap- 


Mt.  Juttiee  UatthewB  delivered  the  opinion 
of  the  court: 

On  a  former  appeal  in  thii  case  a  Judgment 
of  the  Court  of  Claims  dismisnng  the  claim- 
ants petition  on  demurrer  was  reversed.  Steift 
Co,  T.  XT.  8..  108  U.  8.,  691  [XXVI.,  1108]. 

It  was  then  held  that  the  right  construction 
of  the  Internal  Revenue  Acts  (Act  of  July  1, 
186%  eh.  118.  sec.  102.  12  Stat,  at  L.,  477;  Act 
of  UuchS.  1868.  ch.  74, 12  Stat  at  L.,  714; 
Act  of  June  80,  1864,  ch.  178, 18  Stat  at  L.. 
894,  803;  Act  of  July  14, 1870,  ch.  255,  sec.  4. 
16  Stat  at  L.,  257)  required  the paj'ment  of  the 
ocnnmisfiion  allowed  to  dealers  in  proprietary 
articles  ptucbasing  stamps  made  from  their  own 
dies  and  for  their  own  uBe,to  be  made  in  money, 
calculated  at  the  rate  of  ten  per  cent  upon  the 
whole  amoimt  of  stamos  fuiiiished  and  not  in 
atampB  at  their  face  value  calculated  upon  the 
amount  of  money  paid.  In  response  to  a  sug- 
gestion in  argument  by  the  Solidtor-Qenei^ 
we  now  repeat  the  conclusion  then  announced. 
We  had  no  doubt  upon  the  point  at  the  time; 
we  have  none  now.  The  distinction  was  then 
pointed  out  between  the  rule  applicable  to  the 
laje  other  adhesive  stamps  and  those  sold  to 
proivietors  of  articles  named  in  Schedule  C. 
made  from  thdr  own  dies.  In  the  former^the 
Commissioner  of  Internal  Revenue  had  a  dis- 
cretion to  flz  the  rate  of  the  commission  so  as 
not  to  exceed  five  per  cent,  and  in  exercising 
that  discretion  could  make  the  commission  pay- 
able in  stamps  as  an  element  In  the  rate  itself. 
Aa  to  the  latter,  no  such  discretion  was  eiven. 
The  statute  fixed  the  rate  of  the  oomi^salon 
absolutely.  The  practice  of  the  bureau  con- 
fused the  two  cases  and  ignored  the  distinction 
between  them.  We  do  not  perceive  how  the 
Bubstitution  of  the  word  "  commissioa  "  in  the 
Act  of  1868  for  the  word  "discount"  intbepro- 
viso  to  section  102  of  the  Act  of  1862  affects  the 
qnestioo;  for  the  latter  obviously  refers  to  a  sum 
to  be  deducted  from  the  money  paid  for  the 
atampa  and  not  from  the  stamps  sold,  while  the 
former  equally  denotes  a  sum  to  be  pdd  to  the 
puTchaBer  on  a  purchase  of  stamps  at  par,  both 
iwing  calculated  aa  a  percentage  uptm  the 


amount  of  the  purchase  money,  and  the  necea- 
saiT  Imnlication  as  to  both  bfong  that  they  are 
to  be  pud  in  money.  However  the  words  1b 
some  applicationa  may  differ  in  verbal  meaiif 
iog,  they  represent  In  the  transactions  contem- 
plated by  these  statutes  an  Identical  thing. 

The  present  appeal  is  from  a  decree  remeieA 
in  favor  of  the  United  States,  upon  a  finding  of 
facts  upon  Issue  joined  and  presents  two  ques- 
tions: first,  wheluer  the  course  of  dealing  be- 
tween the  parties  now  pcecludes  the  appelant 
from  insisting  upon  his  statutory  right  to  re- 
quire payment  of  his  commissions  in  money, 
instead  of  stamps;  and  second,  whether.  If  noC 
part  of  his  claim  did  not  accrue  more  than  six 
years  before  suit  brought,  so  aa  to  be  bazred  by 
the  Statute  of  Limitations. 

On  the  former  appeal,  we  decided  that  the 
course  of  dealing  set  forth  in  the  petition  which 
waa  admitted  by  the  demurrer,  did  not  bar  the 
claimant's  right  to  recover;  holding  that  it  did 
not  appear  on  the  face  of  the  petition  that  the 
appellant  voluntarily  accepted  payment  of  his 
commissions  in  stamps  at  par,  Instead  of 
money,  nor  that  he  was  wllline  to  waive  hia 
right  to  be  paid  in  that  way;  andthat  "it  would 
be  incumbent  on  the  government,  in  ord^  to  de- 
prive him  of  his  statutory  right,  not  only  to 
show  facts,  from  which  an  agreement  to  do  so," 
that  is,  an  agreement  to  waive  his  statutory 
right,  "might  be  inferred,  but  an  actual  aettie- 
ment  based  upon  such  an  understanding." 

The  decree  brought  up  by  the  present  appeal 

Eroceeds  upon  the  basis  that  the  facia  as  found 
y  the  Court  of  Claims  establish  suchanagcee- 
ment  and  such  a  settlement 

The  course  of  dealing  found  to  exist  and  to 
justify  tliis  conclusion  may  be  briefly  but  suf- 
ncienlly  stated  to  have  been  as  follows:  theap- 
pellant  gave  the  bonds  from  time  to  tirae.neces- 
sary  under  the  statute,  to  entitle  it  to  sixty 
days'  credit  on  its  purchases  of  stamps.  The 
condition  of  this  bond  was  that  the  claimant 
should.on  or  before  the  tenth  day  of  each  month, 
make  a  statement  of  its  account  upon  a  form 
prescribed  bv  the  Internal  Revenue  Bureau, 
showing  the  balance  due  at  the  commencement 
of  the  month,  the  amount  of  stamps  received, 
the  amount  of  money  remitted  by  it  during  the 
month,  and  the  balance  due  from  it  at  the  close 
of  the  month  next  preceding;  and  also  that  the 
Company  should  pi^  all  sums  of  mon^  it 
might  owe  the  United  States  for  stamps  de- 
livered or  forwarded  to  it,  according  to  ita  re- 
quest or  order,  within  the  time  prracribed  tat 
payment  for  the  same  according  to  lair  that  Is, 
for  each  purchase  within  aix(y  days  from  the 
delivery  of  the  stamps. 

Each  purchase  was  upon  a  septuitte  written 
order,  specifying  the  amount  desired,  for  ex- 
ample: (8,O(J0  worth  oi  match  stamps.  The 
Commlfsloaer  thereupon  forwarded  stamps  of 
the  face  value  of  $8,800.  with  a  letter  stating 
that  they  were  in  satisfaction  of  the  order  re- 
ferred to,  and  inclosing  a  receipt  on  a  blank 
form,  but  filled  up,  except  date  and  dgnature. 
which  was  an  acknowledgment  of  the  receipt 
of  the  specified  amotmt  of  stamps  in  satisfac- 
tion of  the  order.  The  recdpt  was  signed  by 
the  claimant  and  returned.  The  claimantfrom 
time  to  time  made  remittances  of  money  In  au- 
thorized certificates  ctf  depoait.  in  sums  to  suit 
Ita  cMivenience,  tot  credit  generally,  and  re- 
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odTod  in  nply  an  acknowledgment  statlag  that 
cndH  had  accordingly  beenraven  on  the  Books 
of  the  Intonal  Berinne  Office  on  accoont  of 
adhesive  etampi;  for  instance,  by  certificate  of 
deposit,  $3,600;  commission  at  ten  per  cent, 
|250;  total,  $2,760;  and  authorizing  the  duim- 
[S7]  ant  to  take  credit  therefor  on  the  prescribed 
form  for  the  monthly  account  current  These 
accounts  were  made  out  by  the  claimant  month- 
ly on  blank  forms  pre8CT»>ed  and  furnished  by 
the  Commissioner,  In  which  the  United  States 
weredebtted  with  all  items  of  money  remitted 
and  with  commissions  calculated  on  each  re- 
mittance at  ten  per  cent,  and  credited  with  bal- 
ance from  previous  month  and  stamps  received 
on  order  in  the  interval,  and  with  the  balance 
due  the  United  States.  This  account  was  by  a 
memorandom  at  the  foot  stated  to  be  axmcA, 
complete  and  true,  and  signed  by  the  ddmant. 
These  returns,  with  conrespondmg  statements 
by  the  Oommusioner,  were  settled  and  adjusted 
the  accounting  officers  ot  the  Treasury  De- 
IMrtment  every  quarter,  and  notice  of  the  settle- 
inent  given  to  the  claimant.  The  remittances 
were  so  made  that  while  not  corresponding  to 
any  particular  order  for  stamps,  they,  never- 
theless.  corered  all  stamps,  the  orders  for  which 
lud  been  slvendzty  days  or  more  previously, 
•0  that  tno  clamant  was  always  mdebted  to 
the  United  States  for  all  stamps  received  within 
the  past  sixty  days,  but  not  for  any  received 
more  than  siz^  days  previouslr. 

It  must  be  admitted  that  this  course  of  deal- 
ing and  periodical  settlement  between  the  par- 
tly, whether  the  accounts  be  regarded  as  run- 
n^  merely  or  stated,  shows  dearly  enough 
that  the  business  was  conducted  upon  the  bans, 
that  the  claimant  was  to  xecelve  his  commissions 
in  stamps  at  Uieir  par  value,  and  not  in  money, 
and  that  this  was  asserted  bv  the  Internal  Rev- 
anue  Bureau,  and  accepted  by  the  appellant. 

But  in  estimating  the  legal  effect  of  this  con 
duGt<ni  the  riglusof  the  parties,  Uiere another 
circumstances  to  be  conndned. 

It  appears  that  prior  to  June  30, 1806,  the 
leading  manufacturers  of  matche8,among  whom 
was  William  H.  Swift,  who.  upon  the  organ- 
ization (rf  the  daimant  Corporation  in  1870,  be- 
came one  of  its  large  stockholders  and  treasurer, 
made  repeated  protests  to  the  officers  of  the  In- 
ternal Revenue  Bureau  against  its  method  of 
con^nUng  conunisslons  f ot  proprletaiy  stamps 
sold  to  those  who  famished  their  own  dies  and 
destais;  althoughltdid  not  appear  that  anyone 
rfg]  in  behalf  of  the  claimant  Corporation  ever,  after 
Its  organization,  made  any  such  protest  or  ob- 
lection,  or  any  claim  on  account  thereof,  until 
Jinuaiy  8,  1879.  On  that  date,  the  appellant 
caused  a  letter  to  be  written  to  the  Commission- 
er*  asserting  its  claim  for  the  amount,  afterwards 
sued  for,  as  due  on  account  of  commissions  on 
stamps  purchased.  To  this,  on  January  Id, 
1979,  the  Commissioner  replied,  saying  that  the 
appellant  had  received  aJl  commissions  upon 
stamps  to  which  it  was  entitled,  "Provided  the 
method  of  computing  commissions,  which  was 
inaugurated  with  the  first  issue  of  private  die 
proimetary  stamps  and  has  been  continued  by 
each  of  my  predecessors,  is  correct.  I  have 
heretofore  dedded  to  adhere  to  the  long  estab- 
lished practice  of  the  office  in  this  regiml  until 
ttme  shall  be  some  legislation  or  a  judicial  de- 
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drfon  to  change  It."  And  the  claim  was.  there- 
fore, rejected. 

From  thla  statement.  It  dearly  appears  that 
the  Internal  Bevenue  Bureau  had  at  the  be^- 
ning  deliberately  adopted  the  construction  of 
the  law,  upon  which  it  acted  through  its  suc- 
cessive Commissioners,  requiring  all  persons 
purchasing  such  inoprietary  stamps  to  recdva 
their  statutory  commissions  in  stamps  at  thdr 
face  value,  instead  of  In  money;  and  it  regu- 
lated all  Its  forms,  modes  ot  bnameas,  reoeiMi^ 
accounts  and  returns  upon  that  tntennetaoMi 
of  the  law;  that  it  refused,  on  application,  raior 
to  1666,  and  subsequently,  to  modify  Its  dtoda- 
ion;  that  all  who  dealt  with  it  in  purcfaaslng^ 
these  stamps  were  informed  of  its  adherence  t» 
this  ruling;  and  finally,  that  conforml^  to  It 
on  their  part  wia  made  a  condition,  without 
whidi  tb^  would  not  be  permitted  to  parcha8» 
stampsatalL  This  was.  In  eflect,  to  say  to  the 
appellant,  that  unless  it  complied  with  the  ex- 
action, it  ahotild  not  continue  its  business;  for  it 
could  not  continue  business  without  stamps, 
and  it  could  not  purchase  stamps,  except  upon 
the  terms  prescribed  by  the  CommlMloner  of 
Internal  Revenue.  The  question  is,  whether 
the  receipts,  agreements,  accounts  and  settle- 
ments made  bt  poisnance  <tf  that  demand  and 
necessity,  were  voluntary  In  nich  sense  as  to 
predude  the  appellant  nom  sabsequoitly  In- 
sisting on  its  statutory  right 

We  cannot  hesitate  to  answer  that  question 
in  the  negative.  The  parties  were  not  on  equal  [S9] 
terms.  The  appellant  had  no  choice.  The  only 
alternative  was  to  submit  to  an  illegal  exaction 
or  discontinue  its  business.  It  was  ui  the  power 
of  the  officers  of  the  law,  and  could  only  do  as 
they  required.  Honey  paid  or  other  value 
parted  with,  under  such  pressure,  has  never 
been  regarded  as  a  voluntary  act  within  tba 
meaning  of  the  maxim,  Volmli  nonflt  t7\suT%a. 

In  Ctm  T.  BUppt,  7  M.  &  Or..  686,  which 
was  a  case  of  money  paid  In  excess  of  what  was 
due  in  order  to  prevent  a  threatened  sale  of 
mortgaged  property,  TIndal,  0.  J.,  said:  "The 
interest  of  the  plamtlfF  to  prevent  the  sale, 
submittiDg  to  the  demand,  was  so  great,  tiiat  ft 
may  well  be  said  the  payment  was  made  under 
what  the  law  calls  a  sp^es  of  duress."  And  in 
Fttrker  v.  Great  Wettem  B.  Co.,  7  M.  &  Or., 
263,  the  wholesome  prlndple  was  recognized 
that  payments  made  to  a  common  cairler,  to  in- 
duce it  to  do,  what  by  law,  without  them.  It 
was  botmd  to  do,  were  not  voluntary  and  might 
be  recovered  back.  Illegal  interest,  paid  as  a 
condition  to  redeem  a  pawn, was  held  in  AsUey 
T.  Heynoldt,  2  Stra.,  916,  to  be  a  payment  by 
compulsion.  This  case  was  followed,  after  a 
satisfactory  review  of  the  auttiorities  in  2VMt. 
Ide,  3  Blatchf.,  249;  and  in  Ogden.  v.  MaxweU, 
8  Bktchf.,  819,  it  was  held  that  illegnl  fees  ex- 
acted by  a  collector,though  sanctioned  by  a  long 
continued  usage  and  practice  in  the  office,  under 
a  mistaken  construction  of  the  statute,  even 
when  paid  without  protest,  might  be  recovered 
back,  on  the  ground  that  the  payment  was  com- 
pulsory and  not  voluntary.  And  in  MaxweU  v. 
GrUwM,  10  How.,  2^466,  It  was  said  ^  this 
court:  "Now«  it  can  hardly  be  meant,  in  this 
class  of  cases,  that  to  make  a  payment  involun- 
tarv,it  should  be  by  actual  violence  or  any  phys- 
ical duress.  It  suffices,  if  the  payment  is  caused 
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on  the  one  part  by  an  fllegal  demand,  and  made 
on  the  other  put  reluctaatlj,  and  in  conae- 
qaence  of  that  illegality,  and  without  being  able 
to  regain  posseaaion  ol  his  proper^,  except 
nibmitting  to  the  payment"  To  the  same  ef- 
fect are  the  Steamthip  Oo.  t.  Tming,  89  Pa.  St., 
186;  Ourvningtiam  v.  Munroe,  16  Gray,  471; 
Carevf  v,  RuffieTford,  106  Masa.,  1;  Praton  t. 
Sottm,  n  Pick.,  7.  In  Beekaith  T.  83 
Yt.,  659-  566.  it  was  said:  "To  make  the  pay- 

[30]  fflent  a  Toluntary  one,  the  partlefl  should  stand 
ttpon  an  equal  footing."  If  a  penon  Illegally 
cudma  a  fee  colon  offleii,  the  payment  la  not 
Toluntary  so  as  to  preclude  thepar^  from  re- 
covering it  back.  Morgan  t.  Irilmtr,  2  Bam. 
&  C,  m.  In  Steele  v.  WiUiamt,  8  Wek,  Hurl. 
&  Gord.,  636,  Hortin,  B.  said:  "If  a  statute 
prescribee  certain  fees  for  certain  serrlees,  and 
a  party  assuming  to  act  under  it,  insista  upon 
having  more,  the  payment  cannot  be  said  to  be 
Tolui^iry."  "ThefMnnmonpriBci|^"amMr. 
Pollock,  Principles  of  Contract.  B28,  "u,  that 
if  a  man  chooses  to  sive  away  his  moner.  orto 
take  his  chances,  whether  be  Is  giving  it  awav 
or  not,  he  cannot  afterwards  change  lui  mina: 
but  it  Is  open  to  him  to  show  that  ne  supposed 
the  facts  to  be  otherwiae,  or  that  he  reauy  bad 
no  choloe."  Addison.  Contracts.  ^lOtt-JMIm 
T.  DurmU,  2Strobh.,  £67. 

No  formal  protest,  made  at  the  time,  la,  by 
statute,  a  condition  to  the  present  right  of  ac- 
tion, as  in  cases  of  action  against  the  collector 
to  recover  back  taxea  Illegally  exacted:  and  the 
protests  spoken  of  in  the  findings  of  the  Court 
of  Claims  as  having  been  made  prior  to  1666 
manufacturers  of  matches  and  otbeiB  requiring 
such  stamps,  are  of  no  significance,  exc^  as  a 
eircumrtance  to  show  fmit  the  cotme  of  deal- 
Ing  prescribed  by  the  Commissioner  had  been 
deUberately  adopted,  had  been  made  known  to 
those  interested  and  would  not  be  changed  on 
further  application  and  that,  consequenUy,  the 
business  was  transacted  upon  that  foottng,  be- 
cause it  was  well  known  and  peif  ectiy  xmder- 
stood  that  It  could  not  be  transacted  upon  any 
other.  A  role  ct  that  character,  deliberately 
adopted  and  made  known  and  cnitinuoualy 
acted  upon,  dlapenses  with  the  necessity  of 
proving  in  each  instance  of  conformity  that  the 
compliance  was  coerced.  This  mindple  was 
recognized  and  acted  upon  In  U.  8.  v.  Lee,  100 
n.  8..  196-300  (XXVU.,  171-174].where  It  was 
held  that  the  officers  of  the  law,  having  estab- 
lished and  acted  upon  a  rule  that  payment 
would  be  received  only  In  a  partlculu  mode, 
contrary  to  law,  dispensed  with  the  necessity 
of  an  oner  to  pay  In  any  other  mode,  and  the 
party  thus  precluded  from  exercisinjo;  his  legal 
right  was  held  to  be  in  as  good  concution  as  if 
he  had  taken  the  steps  nsGessaiy  bj  lav  to  se- 
cure his  right. 

[SI]  Fortheaereuons,  weanof  opinlon.thatthe 
Court  of  Claima  eired  ia  lend^lng  its  judg- 
ment dismissing  the  appellant's  petition,  and 
thus  disallowing  his  entire  claim.  But  we  are 
also  of  opinion,  that  be  Is  not  entiUed  to  recov- 
er for  so  much  of  it  as  accrued  more  than  six 
years  before  the  bringing  of  his  suit.  There 
was  nothing  In  the  nature  of  the  business,  nor 
In  the  mode  in  which  it  was  conducted,  nor  in 
the  accounts  it  required,  that  prevented  a  suit 
from  being  bron£nt.for  the  amount  of  commis- 
sions witliheld,  m  mch  Instance  as  It  occurred 
Mi 


and  was  ascertained.  The  recovery  mast.thero> 
fore,  be  limited  to  the  amount  aomdng  durins 
the  six  years  next  preceding  November  al,187£ 
which  according  to  the  findings  of  the  Court  ol 
Claims,  is  $28,616.  and  tot  that  amount  judg- 
ment should  have  been  rendered  by  the  court 
in  favor  of  the  miellant. 

TKejuignmaoflKtOourit^QaimMie,  Hiart- 
fore,  fwened  and  &s  eaim  rmtanded,  mth  dt- 
reeUonM  to  render  judgmmt  in  fcuor  ^  the  ap- 
pdlant  in  acoordanee  mth  thie  optnion;  and  it 
i*  m  ordered. 

nveoopy.  Test: 

James  H.]leK«n]Hr((lsA,BtipwOiRirt,V.  B. 


UNZTBD  STATES.  iV-  A»  Ar.. 
«. 

BUDOLPH  W.  I7LRI0I  kal. 
(See  S.  a,  Beportees  ed.,  8MS.) 
DietOor'M  iomt—^^nent  qftax  on  *pirH$—co»- 

1.  ti  Uie  iAX  on  dlstiUed  aptrits  la  paid  wItMs  tba 
time  limited  In  tli*>  bi>nd  jflvOD  for  tht-  E'^ymoD't 
thereof,  ofther  by  the  dtetiller  or  out  of  the  tirt^ 
ceeds  of  ttie  eplrltB  subject  to  thD  tax.  the  i>bjw^  for 
vblch  tbQ  tioDd  wm  twkea  fa  Hccomblfahed  and.  tt 
becomes  functui  oflcii,  and  the  obliyotB  an  dl^ 

2.  There  la  ao  Implied  iindertalclnfif  on  the  pAtt  of 
the  DnLtei!  Stnltvi,  Vwed  I'D  the  titatut*  inaWnff  tiit 
tfix  rt  first  Jan.  thiw  tljt^  pivjoeeiia  of  tboeiilrlta  ehaU 
b«  fit^t  applied  t'l  iti&  j  ayi^^^^  ^'"^  ^i'*^  ti^^ 
uiij|£irLiiklDg  enton  Into  the  dlotiller'i  w&rabuuM 

3.  Tho  ootrtnot  of  »*llrt»il^»Mililfti;0O»- 
itruwL   ,-     '  ^ 

Arguod  Mar.  S,  sm-    Dtetdtd  Maf.  37, 1884. 

F ERROR  to  the  Circuit  Court  of  the  United 
Btatea  ft»  the  Eastern  District  of  Uissouil. 
The  histoiy  and  fhota  ^^war  in  the 

Statement  of  the  case  Mr.  Juttiee  Woodai 
This  was  an  action  «  law,  brought  by  the 
United  Btatea  against  Rudolph  W.  Ulrid,  prin- 
dpal.  and  Gerhard  Bensberg  and  Charles 
Hoppe,  his  sureties  us  a  distiller's  warehouse 
boiu,  which  was  payable  to  the  United  States, 
in  the  penalty  of  f47,000,  and  was  dated  May 
6, 187S.  The  coudltion  of  the  br-d  was  that 
the  principal  should  pay  or  cause  to  be  paid 
the  amount  of  taxea  due  and  owing  on  certain 
described  distilled  spirits  entered  for  deposit 
during  the  month  of  April,  1876,  In  dlstilleiy 
warehouse  Ko.  4,  in  the  City  of  St  Louis,  be- 
fore the  removal  of  the  spirits  from  the  ware- 
house uid  within  one  year  from  the  date  of  the 
bond.  The  breach  alleged  was  that  the  defend- 
ant  Ulild.  fodncipal  upon  the  bond,  did  not,  be-  t'BJ 
fore  the  removal  d  the  spirits  and  within  <»e 
year  from  the  date  of  the  bond,  pay  or  cause  to 
be  paid  the  taxes  due  and  owmg  thereon,  to 
the  damage  of  the  United  States  In  the  sum  of 
|S8,18f>./fO. 

The  answers  of  the  principal  and  the  sureties 
set  up  substantially  the  same  defenses,  only  one 
of  which  it  Is  ueccBsaiT  to  state,  which  was  as 
follows:  after  the  spirits  were  osporited  in  the 
warehouse  they  were  seized,  on  account  of  Uie 
fraudulent  acu  of  sold  Ulrid  as  a  distiller,  for 
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which  on  June  4,  1876,  an  Infoniiation  waa 
filed  against  them  In  the  name  of  the  United 
States  in  the  Circuit  Court  for  the  Eastern  Dis- 
^ct  of  Missouri,  upon  which  a  warrant  of  ar- 
rest Issued  to  the  marshal,  who  by  virtue  there- 
of took  and  held  possession  of  the  spiritB,  which, 
on  January  28,  1876,  were,  pursuant  to  an  or- 
der of  the  court,  sold  by  Oie  marshal  to  various 
persons  for  more  than  enou|di  to  pay  all  the 
tuna  aUeged  by  the  United  States  to  exist  at 
the  time  aninst  them  or  that  were  imposed  { 
thereon  Wlaw;  on  the  same  day  the  marshal 
receiTed  the  price  of  the  spirits  from  the  pur- 
ehasi-js  and  therewith,  by  authority  of  the  i 
Unitttd  States,  paid  to  the  proper  Collector  of  | 
Internal  Revenue  the  taxes  due  and  owing  on  [ 
the  spirits;  and  the  residue  of  the  price  he  re- 1 
turned  into  court  and  delivei-ed  the  sjdrits  to  [ 
the  respective  purchasers  thereof.  ! 

The  circuit  court  overruled  a  demurrer  to  ■ 
this  answer,  and  the  plaintiff  bavin;?  taken  is-  j 
sue  thereon,  the  parties  submitted  the  cause  to  ; 
the  court,  both  upon  the  facts  and  the  law. 

The  bill  of  exceptions  shows  that  there  was 
evidence  tending  to  prove  the  truth  of  the  an- 
swer. Thereupon  "  The  court  declared  the 
law  to  be  that  on  the  pleadings  and  testimony 
the  plaintiil  was  not  entitled  to  recover,  and 
found  for  the  defendants  and  rendered  judg- 
ment  for  them."  To  reverse  that  Judgment  this 
writ  of  error  was  sued  ouL 

Mr.  S.  F.  PhiUlpa,  SoUdtar-Oen.,  for 
pbuntifl  in  error. 

Mettn.  John  W.  Noble  and  John  O.  Orrick, 
lor  defendants  In  error. 

H    Mr.  JutUee  Woods  delivered  the  <q;)lnIon  of 
the  court. 

The  assignment  of  error  is  that  judgment  was 
given  for  the  defendants,  whereas,  it  should 
Save  been  given  for  the  plaintiff.  We  think  the 
judgment  was  right 

It  is  clear,  even  upon  a  cursory  reading,  that 
the  well  considered  and  minute  provisions  of 
the  Revised  Statutes  found  in  chapter  4,  en- 
titled "Distilled  Spirits,"  of  title  XXXV.,  enti- 
tled "  Internal  Revenue,"  were  adopted  with 
one  purpose  only,  namely:  to  secure  the  pay- 
ment of  the  tax  imposed  law  upon  distilled 
qiirits. 

All  the  regulations  for  the  manuftuituie  and 
storage,  the  marking,  brandiag,numbering  and 
stamping  with  tax  stamps  of  distilled  spirits, 
and  all  the  penalties,  forfeitures,  fines  and  im- 
inisonments  prescribed  by  the  chapter  men- 
tioned, have  tliat  end  only  in  view.  If  the  tax 
on  distilled  spirits  were  repealed,  ^1  the  Ingen- 
ious and  complicated  provisions  of  the  chapter 
would  become  useless  and  insensible. 

Among  them  Is  the  remdrement  that  when 
nurits  are  deposited  in  a  distinery  warehouse, 
the  owner  should  give  bond  conditioned  that 
he  will  pay  the  tax  due  thereon  within  one  year 
tnd  before  the  spirits  are  removed. 

It  is  clear  that  Che  object  of  exacting  this 
bond  Is  to  make  sure  the  payment  of  the  tax. 
It  would  seem,  therefore,  that  if  the  tax  is  paid 
within  the  time  limited,  either  by  the  distiller 
or  out  of  the  proceeds  of  the  spirits  subject  to 
the  tax,  the  object  for  which  the  bond  waa  taken 
is  accomplished,  and  it  becomes /unctus  officio, 
and  the  obligors  are  discharged. 

The  contention  of  the  counsel  for  the  Got- 
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emment  Is,  that  the  forfeiture  of  the  spirits  on 

which  a  tax  is  due  for  the  fraudulent  acts  of  the 
distiller  In  seeking  to  evade  Its  payment  is  a 
punishment  for  the  offense,  crimmal  or  guoH 
criminal,  of  the  disdUer,  and  that  the  applica- 
tion of  the  proceeds  of  the  forfeited  spirits  to 
the  payment  of  the  tax  cannot  have  the  effect 
of  relieving  him  from  the  obligation  of  his  bond. 

Such,  In  our  opinion,  la  not  the  true  con- 
struction of  the  law  regulating  the  Imposition 
and  collection  of  the  tax  on  distilled  stMrits. 

Section  8458  of  the  Revised  Statutes,  tiUe 
XXXV.,  provides  that  "When  any  whltty  or 
tobacco  or  other  articleof  manufacture  or  prod- 
uce requiring  brands,  stamps  or  marks  of 
whatever  kind  to  be  placed  thereon,  shall  be 
sold  upon  distraint,  forfeiture  or  other  process 
provided  by  law,  the  same  not  having  been 
branded,  stamped  or  marked  as  required  by 
law,  the  officer  selling  the  same  shall,  upon  safe 
thereof,  fix  or  cause  to  be  affixed,  the  brands, 
stamps  or  marks  so  required,  and  deduct  the 
expenses  thereof  txom  the  proceeds  of  such 
sale." 

The  bill  of  exceptions  shows  and  die  ctrcult 
court  found  that  this  was  done  tn  this  case  with- 
in the  year  following  the  execution  of  the  bond. 
As  directed  by  the  statute,  the  marshal  pro- 
cured from  the  Collector  of  Internal  Revenue 
the  stamps  necessary  to  pay  the  tax  ou  the  spir- 
its sold,  and  placed  them  on  the  packages  in 
which  the  spirits  were  contained.  The  collect- 
or was  authorized  by  law  to  deliver  the  stamps 
only  to  be  used  for  the  purpoae  of  paying  the 
taxes.  R.  8.,  sees.  8818,  rai4.  It  Is  dear, 
therefore,  that  the  affixing  of  the  stamps  to  the 
packages  by  the  marshal  was  Intended  by  the 
law  to  be  a  payment  of  the  tax  and  was  a  pay- 
ment. The  bond  on  which  the  suit  is  brought, 
having  been  exacted  for  the  sole  purpose  ox  se- 
curing the  payment  of  his  tanSfWas,  therefore, 
discharged. 

We  think  the  contention  of  the  phdntilfs  tn 
error  cannot  be  sustained  for  another  reason. 
The  tax  on  distilled  spirits  Is  made  by  the  stat- 
ute a  first  lien  thereon.  R.  B.,  sec.  82S1.  As 
two  of  the  defendants  are  sureties,  they  have 
the  right  to  insist  that,  when  the  spirits  are 
seized  and  sold  by  the  United  States  for  any 
reason  whatever,  tne  proceeds  shall  be  first  ap- 
plied to  the  pay^amlt  of  the  tax.  It  was  s^dn^ 
this  court  in  the  case  of  V.  8.  v.  Boeeker,  la 
Wall.,  662  [83  U.  8..  XXII.,  472],  that  a  pei^ 
son  about  to  become  a  surety  on  Uie  bond  re- 
quired from  a  distiller  before  commencing  busi- 
ness "  May  examine  and  determine  how  far,  in 
the  event  of  liabititv  on  the  part  of  the  princi- 
pal, the  property  wnere  the  business  was  to  be 
carried  on  would  be  avaUaUe  as  security  for  the 
government  and  indemnity  for  the  surety."  So 
we  think  the  fact  that  the  tax  due  the  united 
States  is  made  by  law  a  first  Uen  on  the  spirits 
deposited  in  the  distillery  warehouse  may  fair- 
ly be  considered  by  the  sure^  when  he  esti- 
mates the  risk  he  takes  by  signing  the  distillery 
warehouse  bond.  There  is  an  implied  under- 
taking on  the  put  of  the  United  States,  based 
on  the  statute  making  the  tax  a  first  Uen,  that 
the  proceeds  of  the  spirits  shall  be  first  applied 
to  the  payment  of  the  tax,  and  this  undertaKing 
enters  into  the  distiller's  warehouse  bond.  The 
GovOTunent,  tlierefore,  having  forfeited  the 
spirits  for  the  misconduct  of  the  dlstOler,  canr 
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not  oonaistentlj  with  the  li^ta  of  the  eureties 
Kpoij  their  ^Dcecds  on  K»ae  oUiet  »ccouct.ftnd 
Miueet  the  tu  of  them,  for  the  contract  of  a 
nretr  li  to  be  strEctty  coDSttued.  LeffffM  t, 
Bump/lTeys.  21  How.,  8(i  [tS  U.  3.,  S:^.,  flOl; 
Mirier  y.  ^feJTtjri,  9  Whrat  ,  tteO;  17.  ;?.T  fewd, 
IB  Pet.,  187;  t^.  6".  v.  Hi'cckcr.ttbi  mtpra.  We 
tbinit,  therefore,  tbat  theprUcemlAOf  (hea&leoC 
the  ipirita  vu  in  &ct  aad  in  leiw  applied  to  the 
MjineDt  of  the  tux  due  tliereou,  wd  tiut  fha 
iKinii  of  the  defendanttiiithAguBjiltnnfariti 

ZTntftelSbitH,  W  £b>.,  JamM  M.  But- 
CmsT  AL.,  No.  853. 

In  error  to  Gic  Circuit  Court  of  the  United 
States  for  the  Westf-m  District  of  North  Caro- 
llna,  \yii9  jiri^ued  ai  Uir  Miime  time  with  the  fore- 
goLbg  ca^e,  and  the  Hiirae  qucgtiong  were  pre- 
Bente<l       tbe  record.    At  titajvdgmani  qf  the 

Skiie  copy.   Test ; 

Jaiqw  Hd  31«£«aQ^,  Clerk,  Bup.  Dmut,  U.  B. 


lb  the  Ifotter  of  the  OOdtkClNnBiLTH 

OF  VIRGINIA,  nmiionfp. 

(Bee  S.G^Baporter'4ed,,49-4S,) 

MMt*  ipMA'  Aet'^turftm  rmmm.  Amp  ajx 

1.  The  Act  of  June  28,  183fl,  in  regBrJ  to  the  aur- 
plua  reveaue,  crv&ted  do  debtor  obltfratloc 
imoD  tha pArt  of  the  OoTerbmeDt.  bul  <mly  uiaJi! 
tfie  .Ptatew  the  depoaitarlce,  tomptirarll}-,  oTa  [lortion 
of  tbe;  ijubllu  n-veaiie  not  neeiled  an  waa  then  aup- 
poscfl,  tor  Oil?  purposes  of  tbe  United  Stqt<4- 

Ss.  Tlic  BoLTCitarj-  of  tLe  Treiiflury  tins  no  authority 
to  use  ihe  aurplus  revenue  in  the  Trettsiiry,  rroco 
wlia(epOr  eourcc  dPrlVCil,  or  When&vCr,  ainCa  Jac, 
1. 1*B9,  Ittntiy  bave  Ri-trued,  for  tbe  purpose  of  mak- 
iog  tbe  fourtb  InAtnLlEiieiit  of  slepoeit  or  tbe  purpluq 
revcQue  wlcl»  fbe  Stftteereguireilljy  tboAct  of  1830, 
when  tbere  was  not  in  the  TieanuT  OD  that  dar  euf- 
fl  el^ti  t  amoan  t  o  ve  r  and  Jdttora  JhURMWWitnd 
for  the  ii(M?BSBBrf  expeoHiarwnWnvswBeet 
ljm(  luftAllment.. 

Jftnutf  Mar.  4,  ^mi^^^^ls  Wm-:ilf^  2BB#. 

PETITION  for  mandamua. 
The  hUtOPy  tnd  f&ctd  of  the  c^ao  fully^  ap- 
pear Id  the  opinion  of  the  court. 

Mean.  W,  Wllloug^hby  and  F,  S.  Al«^ 
mudar,  for  petitioner. 
There  vu  no  opposiDg  coumeL 

Mr,  JiuUM  H»4ab  dellTaredtlw  QSrililotioC 

the  court: 

Tliis  [-'!  AD  Application  for  a  writ  tiXmrndtm-tu 
directed  to  the  Secretary  of  theTieasnrp,  coni- 
niftiiiiing  liSra  tci  deliver  to  the  proper  officer  of 
the  Commonwealth  of  Virgiuia,  the  aum  of 
fns.a08.83,  that  bOag,  It  i»  cLiiined,the  amonnt 
«  tis  fnortA  fcatailnieat  of  the  puhHo  money 
«C  iStiB  IIiittBd  BtatM  required  bj  the  Act  of  Cod- 
tnm.  Hi|n<ot«l  June  1s&,  1836,  to  be  deposited 
with  that  ffiatBUBQB  tha  tenoi  uid  ocaidltioni 
therdspnMttM. 


Tbe  ISthTwd  14th  Motions  of  Uiat  Act»  the 
only  patta  tiiamof  material  to  the  ptmuA  In- 
qaiiT,  are  m  foUowi: 

"dec.  18.  And  be  it  further  maekd.  That  the 
money  whlch.ahall  be  in  tlie  Treaniry  of  the 
United  States  on  the  first  dav  of  January,  1887, 
reserring  the  sum  of  |5,00u,000.  shall  be  de- 
posited with  such  of  the  several  States,  In  pro- 
portion to  their  respectlTe  representation  in  the 
Senate  and  House  oi  BepresentadTes  of  Uie 
United  States,  as  shall,  by  law.  authorise  their 
Treasurers,  or  other  competent  authorities,  to 
receive  the  same  on  the  t^ms  hereinafter  sped- 
fled;  and  tbe  Secretary  of  the  Treasury  shall 
deliver  the  same  to  such  Treasurers  or  other 
competent  authorities,  on  receiTlnff  certificates 
of  deposit  therefor,  signed  by  Bu<m  competent 
authorities,  in  such  form  as  may  be  ivescribed 
by  tbe  Secretary  aforesaid;  which  cntiflcates 
shall  express  the  usual  and  legal/}bligations,an(i 
pledge  uie  faith  of  the  State  for  the  safe-keep- 
ing and  repayment  thereof,  and  shall  pledge 
the  faith  of  the  States  receiving  the  same  to  pay 
th3  said  moneys,  and  every  part  thereof,  from 
time  to  time,  whenever  the  same  shall  be  re- 
quired by  tbe  Secretary  of  the  Treasury,  for  the 
mtrpose  of  defrsring  ai^  wants  of  the  public 
TreasuiT,  beyond  the  amount  cf.  the  $6,000,000 
aforesaid;  Avsjdtfd,  That  if  any  State  declines 
to  receive  its  prop(wtion  of  the  surplus  afore- 
said, on  the  terms  before  named,  the  same 
shall  be  deposited  with  the  other  States  agree- 
ing to  accept  the  same  on  deposit,  In  the  pro- 
portion aforesaid;  And  provided  further.  That 
when  said  money  or  any  part  thereof  aluU  be 
wanted  by  the  said  Becr^ary,  to  meet  wnopria- 
tions  by  law,  the  same  shaU  be  called  tm.  In 
ratable  proportions,  within  one  year,  as  nearly 
as  coovcnienUy  may  be,  from  the  diHerent 
States  with  which  the  same  is  deposited,  and 
shall  not  be  called  tor  In  sums  exceeding 
$10,000  from  any  one  State,  in  any  one  month, 
without  previous  notice  of  thirty  oays  for  every 
additional  sum  of  $30,000  which  may  at  any 
time  be  required. 

Sec.  14.  Andbeii  furth»rena(^  Tbatttna 
said  deposits  shall  be  made  with  said  States  In 
the  following  proportions,  and  at  the  following 
times,  to  wit:  one  quarter  part  on  the  first  day 
of  January,  1837,  or  as  soon  thereafter  as  mav 
be;  one  quarter  part  on  tbe  first  da,v  ot  April, 
one  quarter  part  on  the  first  day  of  Jo^*  and 
one  quarter  part  on  flie  first  day  irf  October;  aU 
in  the  same  year."  5  Stat,  at  L.,  5fi. 

On  the  20th  of  December,  ISBtt,  Virginia,  by 
legislAtive  enactment,  signified  her  acceptance 
of  the  terms  and  conditions  of  this  Act,  of  which 
due  notice  was  given  to  the  Secretuy  of  the 
Treasury  and  to  Congress. 

On  the  first  day  of  January  1887,  as  appears 
from  a  letter  of  the  Secretary  of  the  Treasnry 
to  the  Speaker  of  the  House  of  Representa- 
tives, under  date  of  January  8,  1837,  the  bal- 
ance in  the  Treasury,  in  excess  of  $6,000,000,  [4^ 
subject  to  be  deposited  with  the  States,  was 
$87,468,859.97,  01  which  Virginia  would  have 
been  entiUed,  under  the  Act  ofJune  28, 1886,  to 
sum  Of  $2^1,287.84,  payable  In  four  InstaDr 
ments.  Ex.  Doc.,  3d  Bess.,  24th  Congress,  Vtd. 
2,  Doc.  No.  62.  The  first  three  installments . 
were  deposited  with  the  States,  at  the  respective 
dates  fixed  in  the  Act  of  Congress,  but  no  part 
of  the  fourth  has  ever  been  delivered.  Tbetea- 
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floa  whr  the  laat  Installment  was  not  depodted  | 
on  the  nrst  of  October,  1687,  is  shown  07  the 
message  of  Pretident  Van  Buren  to  Congreaa, 
«t  its  extra  seadon  in  September  of  that  year. 
HessM:  "  There  are  now  in  the  Treasury 
«9,887,S14,  directed  by  the  Act  of  the  28d  of 
June.  1888.  to  be  dcfiorited  with  the  States  in 
October  next.  This  sum,  if  so  deposited,  will 
be  subject,  onder  the  law,  to  be  recalled,  if 
needed,  to  defo^  existine  appropriations;  and, 
«8  it  is  now  evident  that  the  whole  or  the  prin- 
cipal part  of  it,  will  be  wanted  for  that  purpose, 
it  appears  most  moper  that  the  depotHia  should 
be  withheld."  Oong.  Globeand  App.,  ToL  5, 
p.  8,  Ist  sees.  26th  Congress. 

The  Secretary  of  the  Treasury,  In  his  rroort 
to  Congress,  at  the  same  session,  after  aUuoing 
to  the  tnen  disturbed  cimdition  of  the  fl  nances, 
and  to  tlw  fourth  installment  payable  in  Octo- 
ber, 1887,  suggostod  that,  in  view  of  the  con- 
dition of  the  imances,  "  and  the  importance  of 
meeting  with  effidenoy  and  good  wth  all  the 
obUffaUona  of  the  gorermneat  to  the  public 
creditors,  it  would  be  most  judlcknis  to  uiply 
the  whole  iostallment  as  fast  as  it  Is  wanted  and 
can  be  collected,  to  the  prompt  discharge  of 
these  obligations;  and  that  the  last  deposit  with 
the  States,  not  being  a  debt  but  a  mere  tempo- 
rary disposal  of  a  surplus,  should  be  postponed 
until  Congress,  in  some  different  state  of  the 
finances,  when  such  an  available  surplus  may 
exist,  shall  see  a  manifest  proprie^  and  ability 
in  completing  the  deposits,  ud  uall  give  di- 
rections to  that  effect."  Ex.  Doc  and  reports 
cf  Conmiittees,  let  sesOL  SSth  Congress,  Doc. 
No.  2. 

By  an  Act  of  Congress,  approved  October  2, 
1887,  it  was  provided,  "  That  the  transfer  of 
the  fourth  installment  of  deposit  directed  to 
be  made  with  the  States  under  tho  18th  seo- 
tion  of  the  Act  of  June  28. 1886.  be  and  the 
[46J  nnie  is  herebv  postponed  until  the  first  day  of 
January.  1889  ;  HvvMad,  That  the  first  three 
installments  under  the  said  Act  shall  remain  on 
depceit  with  the  States  until  otherwise  directed 
by  Congress."   5  Stat  at  L.  201. 

But.  oa  the  flrat  day  of  January,  1889,  there 
was  not,  as  the  petitkoi  admits,  in  the  Treasury 
a  saffldent  amount  to  meet  that  InstaUment 
after  paying  existing  appropriationfl  for  the  cur- 
rent expenses  of  the  government  And  17  the 
8d  section  of  an  Act  approved  August  18, 
1841,  the  entire  Act  of  June  28, 1686,  excepting 
its  13th  and  14th  sections,  was  repealed.  6  Stat 
at  L..  440. 

The  petition  concedes  that  at  no  time  since 
January  1, 1841.nnttl  within  the  past  few  veai^ 
has  there  bean  in  the  T^easuir,  a  surplus  ox 
mcaufy  large  enough,  after  dsit^ng  existing 
cfaargea  imposed  by  Congress,  to  make  the  fourth 
InstaUment  of  deposit. 

It  is,  however,  alleged  that  there  Is  now  in 
the  Treasury  of  the  United  States  a  sufficient 
sum  of  money,  after  defraying  all  the  exisUng 
chai^ges  imp(Med  by  Congress  upon  the  Treas- 
ury, and  not  needed  or  wanted  by  the  Secre- 
ta^  to  meet  ^ipropriatkms  law  or  to  meet 
the  Interest  accruing  upon  the  public  debt  or  to 
meet  all  the  expenditures  of  uie  government, 
estimated  or  ascertained  by  him  for  the  present 
fiscal  year,  to  make  the  deposits  of  the  fourth 
installment  with  all  of  the  States  with  whldi 
said  deposits  wen  directed  to  be  mada. 
Ill  11.8, 


The  present  Secretary  of  OA  Treasury.  haT- 
ing  refused,  upon  tlie  demand  of  Virginia, 
Its  duly  authorized  agent,  to  use  any  part  of 
the  public  moneys  for  the  purpose  of  meeting 
that  installment,  the  present  application  has 
been  made  for  a  mandamtu  compelling  him  to 
deposit  with  that  State  an  amount  equal  to  one 
fourth  of  the  said  sum  of  $2,981.287>3. 

No  case  Is  made  for  a  mandamm.  It  it  was 
the  duty  of  the  Secretary  of  the  Treasury,  In 
execution  of  the  Act  of  1  w6,  to  make  the  fourth 
Installment  of  deposit  on  the  day  fixed  In  that 
Act,  whatever  mav  have  been,  on  that  day.  the 
wants  of  the  public  treasury,  his  failure  to  do 
so  was  legalized  by  the  Act  of  October  2. 1687, 
postponing  that  d^toelt  until  January  1, 1889. 
Of  the  latter  Act  the  States  could  not  oomidaiii, 
because  that  of  January  28,  1886,  created  no  [47] 
debt  or  legal  obligation  upon  the  part  of  the 
government  but  only  made  the  States  the  de- 
positaries, temporarily,  of  a  portion  of  the  pub- 
lic revenue  not  needed,  as  was  then  supposed, 
for  the  purposee  of  the  United  States. 

What  was  the  duty  of  the  Seivetaiy,  oa  Jan- 
uary 1, 1839,  to  which  time,  hf  the  Act  of  1887, 
the  depodt  of  the  fourth  instaUment  was  post- 
poned? It  is  conceded  that  there  was  not  In 
the  Treasury,  on  January  1, 1^,  a  sufficient 
amount,  avulable  and  applicable  to  public  pur- 
poses, uter  paying  necessary  appropriations  for 
the  expenses  of  the  government  to  meet  that 
installment  He  could  not,  therefore,  do  what 
he  might  then  lawfully  have  doao,  had  tha 
Treasury,  on  Januan  1,  1889,  been  in  the  001^ 
dltion  contemplated  byCongress  when  the  Act 
of  1887  was  passed.  The  last  direction  given 
by  the  legislative  department  upon  the  subject 
of  this  installment,  is  found  in  the  latter  Act 
No  authority  has  been  conferred  upon  the  Seo- 
retaiT,  by  subsequent  legislation,  to  iise  ainr 
surpluB  revenue  accruing  uter  Januarr  1, 1889, 
for  the  purpose  of  meeting  the  fourth  install- 
ment of  deposit  Congress,  by  the  original  Act, 
as  we  have  seen,  charged  the  payment  of  the 
several  installments,  upon  the  revenue,  above 

J 0,000,000,  which  might  be  hi  the  Treasury  on 
anuary  1,  1887.  That  charge  was  trausf  erred 
to  and  impoaed  upon  the  aureus  revenue  In 
the  Treasury  on  January  1, 1889.  But  no  such 
charge  has  been  Imposed  upon  the  revenue  m> 
cruing  subsequently  to  the  latter  date. 

Congress  has  permitted  the  18th  and  14th  sec- 
tions of  the  Act  of  1886.  as  modified  by  the  Act 
of  October  2,  1887,  to  stand  for  the  purpose,  as 
we  infer,  of  showing  not  only  the  terms  upon 
which  the  States  received  the  first  three  Install- 
ments of  deposit,  but  that  those  instaUments 
are  held  by  the  State^  subject  to  be  recalled  in 
the  discretion  of  the  United  States. 

But  the  L^iislative  Department  of  the  Gov- 
ernment seems,  purposely,  to  have  refrained 
from  making  the  fourth  installment  of  deposit 
a  charge  directly  upon  any  revenues  accruing 
since  January  1, 1880.  Since  the  last  direction 
given  by  Congress  upon  the  subjectthe  financial 
necesuties  and  oUigaUons  ot  the  government  . 
have  been  largely  increased,  and  this  drcum- 
stance,  perhaps,  suggests  the  reason  why  the 
Le^islauve  Department  has  not  fixed  anyday  for 
the  final  execution  of  the  Act  of  1886.  Be  the 
resson  what  It  may,  we  are  of  opinion  that  the 
Secretary  of  the  Treasury  has  no  authority 
nndvenitiiic  te^slatkm  and  without  further 
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direction  from  Congress,  to  use  the  surplus 
terenoe  in  the  Treasury,  from  whatever  source 
derived,  or  whenever,  since  January  1, 1889,  it 
jDBj  have  accrued,  for  the  purpose  of  making 
the  fourth  installment  of  deposit  required  by 
the  Act  of  1836. 

T/ie  petition  for  a  mandamus  mutt,  cotim- 
qwntty,  be  denied.   S.i$»o  ordered. 

Ttueoopy.  Test: 

James  H.  MoKemier,  Clerk,  8np.  Court,  JS.  8. 


ELIZA  BTETBNS,  Plff.  in  Stt,, 
fl. 

E.  fl.  GRUTiTXTU. 
(Beea  a,  Beporter^  ed.,  1M8.) 
Oonfiteation  by  Oo7\fed«raie  Statet, 

L  Oonflscationprooeedlnoiof  thelnaurreotlonarr 
Goveniment  of  the  Confederate  States  do  not  pro- 
tect a  partr  who  during  the  wnrj«ld,  under  than, 
to  oontederate  agents,  moneys  owing  to  etttsena  <n 
loyal  States.  —#  — » 

1  wmiams  t.  Bmffr*  ■  TU;  ZZTL,  UK, 

folio wed. 

[No.  311.1 

BOmitted  Fab.  4, 1884.  jDeeidedMar.17.l834. 

F ERROR  to  the  Suioeme  Ooort  of  Tennes- 
see. 

The  bills  in  this  case  were  filed  in  the  Chan- 
cery Court  of  Monroe  County,  Tennessee,  by 
ttie  plaintiff  in  error  and  others,  to  enforce  the 
payment  of  certain  legacies  alleged  to  be  due 
from  the  defendant,  as  executor  of  Jesse  Rhea, 
deceased.  The  bills  were  subsequently  consoli- 
dated and  an  amended  bill  was  filed.  The  de- 
fendant set  up  as  a  bar  the  Judgment  of  a  con- 
lederate  court  requiring  him  to  pay  the  amount 
of  said  legacies  to  a  confMerata  agent  The 
oonrt  suswnod  a  demurrer  to  the  answer  and 
entered  a  decree  In  favor  of  the  oomplainaoti. 
This  decree  having  been  reversed,  on  appeal,  by 
the  court  below,  Eliza  Stevens,  the  only  one  of 
the  complainants  not  barred  1^  limitation,  sued 
out  this  writ  of  error. 

The  facts  of  the  case  are  stated  by  the  court. 

JfMin.  Jamea  M.  DbfIuub  and  W.  M. 
J^ringer,  toe  phiintlff  in  enor. 

Ko  counsd  appeared  for  the  defendant  in  er- 

lOP. 

r^ai         ^"i^ftfoe  Field  delivered  the  opinion  of 

i**Jthe  court; 

In  October.  1858,  Jesse  Rhea  died  in  Tennea- 
■ee,  leaving  a  vrlll  containing  various  legacies 
to  parties  residingin  that  State,  and  in  Illinois 
MM  California.  The  will  was  admitted  to  pro- 
bate In  1869,  and  the  defendant  GriiBth,  one  of 
lite  executors,  named  therein,  qualified  and  en- 
tered upon  the  discharge  of  his  duties.  In  the 
course  of  the  two  years  following,  the  effects 
and  propertv  of  the  estate  were  converted  into 
money,  its  aebts  settled  and  the  portions  paid 
to  which  the  legatees  in  Tennessee  were  entitled. 
The  executor  was  desizous  of  paying  the  balance 
to  the  legatees  in  Illinois  and  Cafifomia ;  but 
owing  to  the  Civil  War,  he  could  not  communi- 
cate  with  them  nor  remit  the  money.  In  1868, 
irtiUst  this  balance  wca  still  in  hit  posiosfllon. 


he  was  notified,  under  proceedings  of  a  court 
at  KnoxrlUe,  Tennessee,  established  by  the  Con- 
federate Government,  to  pay  the  amount  to  a 
confederate  agent.  On  his  refusal,  suit  wa» 
brought  against  him  In  that  court,  and  Judg- 
ment recovered  for  the  amount,  under  a  law  of 
the  Confederate  Congress,  passed  to  sequestrate 
and  confiscate  the  property  of  residents  of  the 
loyal  States.  Upon  this  judgment,  he  paid  over 
the  money.  In  1867,  legatees  In  Rlinols  com- 
menced two  suits  in  eqmt^  against  him  and  thfr 
sureties  on  bis  bond  to  comrid  tlie  p^ment  ot 
their  share  of  the  estate.  'Hiese  suits  were  con- 
solidated, and  he  set  np  in  bar  Uie  ludgmait  of 
the  confederate  court,  and  averred  tnat  the  State 
of  Tennessee  was  then  In  the  bauds  of  the  rebel 
authorities,  both  civil  and  military;  that  he  was 
threatened  by  them  with  punishment  If  he  did 
notoomplywiththejudgment;  that  he  believed 
It  would  be  dangerous  to  refuse  compliance ; 
that  the  officers  had  power  to  seize  his  proper- 
ty and  to  arrest  ana  imprison  him ;  and  that 
under  his  fears  he  paid  the  money. 

The  question  whether  the  payment,  under 
these  circumstances,  constituta  a  bar  to  the  re- 
lief prayed  is  closed  by  previous  adjudiottlons 
of  this  court  The  effect  of  confiscation  pro- 
ceedings of  the  Insurrectionary  government  to 
protect  a  par^  who  during  the  war  paid,  under 
them,  to  confederate  agents  mone^  owing  to 
citizens  of  loyal  States,  was  much  considered  In 
WiUiarruv.  Brum/,mXJ.  8.,  177  [XXIV.,  716]. 
That  was  an  action  for  goods  sold  by  the  plaint-  [50] 
iffs,  residents  of  Pennsylvania,  in  March,  1861, 
to  a  resident  of  Virginia,  and,  he  having  died, 
was  brought  andnst  the  administrator  ot  his 
estate.  The  defendant  set  up  In  bar  the  orgaoi- 
zation  of  the  Confederate  Government;  the  ex- 
istence of  war  between  it  and  the  United  States: 
its  enactment  of  a  law  providing  for  the  seques- 
tration of  the  effects,  credits  and  property  of 
residents  in  the  loyal  States,  termed  alien  ene- 
mies, and  maUngit  a  misdemeanor  for  a  per- 
son having  or  contrcdllng  anv  such  properly  to 
refuse  to  ^ve  information  of  it  to  the  receiver 
of  the  Confederate  States,  and  place  the  same, 
so  far  as  practicable,  in  his  hands;  that  this  lav 
being  in  force,  the  intestate,  in  January.  1863, 
paid  the  amount  claimed  to  such  receiver;  and 
also  that  the  debt  due  was  sequestrated  by  a  de- 
cree of  a  Confederate  Di^ct  Court  in  Virrin- 
ia,  upon  the  petition  of  the  receiver,  whoaiter^ 
^rar&  collected  it  with  Interest  The  courts  la 
Virginia  sustained  the  defense,  but  this  court 
reversed  their  dedslon,  and  aubsequenUy  di- 
rected Judgment  for  the  plaintiffs.  102  U.  B., 
356  [XXVI.,  137],  In  the  extended  considerar 
tion  given  to  the  questions  presented,  we  held 
that  the  Confederate  Qovemment,  framed  in 
the  face  of  the  prohibition  of  the  Constitution 
against  any  treaty,  alliance  or  confederation  of 
one  State  with  another,  could  not  be  regarded 
as  having  any  legal  existence ;  that  whatever 
efficacy  the  enactment  pleaded  possessed  In  Vir^ 
^nia  arose  from  the  sanction  given  to  it  by 
^t  State.  If  enforced  as  a  law  there  It  woukl 
be  considered  as  a  statute,  not  of  the  Confed- 
eracy but  of  the  State,  and  treated  according- 
ly. Any  enactment,  to  which  a  State  gives  the 
force  of  law,  whether  it  has  gone  through  the 
usual  stages  of  legislative  proceediogs,  or  been 
adopted  m  otiier  modes  of  expressiog  the  will 
of  the  State,  Is  a  statute  of  the  State  within  the 
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mfnjng  of  the  Acta  d  Congreas  touching  oui 
i4>pellatejuil8dlctioiL  Asaatatateofyir^nla, 
h  was  repugnant  to  the  Constitution ;  ana  the 
deddon  of  the  courts  of  that  State,  sustaining 
its  Talidi^,  nre  us  jurisdiction  to  review  their 
Jadgment.  It  not  only  impaired  the  obligation 
of  t£e  contract  of  the  deceased  with  the  plalat- 
UEs,  but  it  undertook  to  relieve  him  from  all 
liability  to  them.  It  also  discriminated  anlnst 
than  as  dtizeos  (rf  a  loyal  State,  and  mused 
61]  to  them  the  same  privileges  accorded  to  dti- 
tens  of  Yir^nia.  contrary  to  the  clause  of  the 
Constitution  declaring  tiiat  "  The  citizens  of 
each  State  shall  be  entitled  to  all  the  privileges 
and  immunities  of  dtizens  in  the  several  States. " 

So,  in  this  case,  the  confederate  enactment, 
under  which  the  confiscation  of  the  money  was 
bad,  can  be  treated  only  as  a  statute  of  Tenne»> 
see,  by  whoso  sanction  it  was  enforced  as  a  law 
of  that  State.  As  such  it  was  repugnant  to  the 
Constitution  and  laws  of  the  United  States.  It 
authorized  the  seizure  and  confiscation  of  the 
property  of  loyal  citizens  upon  no  other  ground 
than  their  loyal^,  and  for  the  purpose  of  rais- 
ing funds  to  sumiort  an  armed  xebdtion  af^inst 
the  author!^  ox  the  United  States.  No  opinion 
of  the  Supreme  Coiurt  of  Tennessee  is  in  the 
record,  but  its  decision  sustaining  the  defense 
was  necessarily  in  favor  of  the  validity  of  the 
enactment.  Our  juriBdiction,therefore,  attaches, 
to  review  its  ludgment. 

There  can  be  no  question  of  the  right  of  the 
plaintiH  in  error  to  recover  her  share  of  the  es- 
tatOt  which  belonged  to  her  deceased  mother, 
one  of  the  le^tMeea  under  the  will,  against  any 
defense  founded  upon  the  proceedings  pleaded 
V  iewed  from  the  standpoint  of  the  Constitution, 
the  Confederate  Qovemment  was  nothing  more 
than  the  military  representative  of  the  insurrec- 
tion against  the  authority  of  the  United  States. 
The  belligerent  rights  conceded  to  it  in  the  in- 
terest of  humanity,  to  prevent  the  cruelties 
which  would  have  followed  mutual  reprisals 
and  retaliations,  were,  from  their  nature,  such 
only  as  existed  during  the  war.  Their  conces- 
sion led  to  arrangements  between  the  contending 
parties  to  mitigate  the  calamities  of  the  contest. 
It  placed  those  engaged  in  actual  hostilities  on 
the  footing  of  persons  in  legitimate  warfare;  but 
it  gave  no  sanction  to  hostile  legislation,  and  in 
no  respect  impaired  the  rights  of  loyal  citizens 
of  a  loyal  State.  Their  right  and  their  title  to 
property  which  they  possMsed  in  the  insurrec- 
tionary States  before  the  war  were  not,  tliereby, 
devested  or  rendered  liable  to  forfeiture.  Their 
visible  and  tan^ble  property  may  have  been 
destroyed  by  violence  or  seized  by  insurgents 
ud  carried  away;  and  in  such  cases  the  occu- 
pants orparUes  in  posses^n  may  perhaps  be  rc- 
(Sf }  lieved^Tom  UabUi^,  as  having  been  sub^ctcd  to 
I  force  too  poweiful  to  be  resisted,  "  But,"  as 
laid  in  WiUiam*  v.  Bruff^,  "debts  not  being 
tan^ble  things  subject  to  physical  seizure  and 
removal,  the  debtors  cannot  claim  release  from 
liability  to  their  creditors  by  reason  of  the  co- 
erced payment  of  equivalent  sums  to  an  unlaw- 
ful combination.  The  debts  can  only  be  satis- 
fied when  paid  to  the  creditors  to  whom  they 
are  due,  or  to  others  by  direction  of  lawful  au- 
thority." And,  as  we  there  observed,  "Itwould 
be  a  strange  thing  if  the  Nation,  after  succeed- 
ing in  suppressing  the  rebellion  and  rc-csbiblish- 
ing  its  authority  over  the  insurrectionary  dis- 
til V,  & 


trict,  should,  by  any  of  its  tribunals,  recogniz* 
as  valid  the  demand  of  the  rebellious  orgimiza- 
ticHEi  to  confiscate  a  debt  due  to  a  loyal  citizea 
as  a  penalty  for  his  loyalty.  Such  a  thing  would 
be  unprecedented  in  the  history  of  unsuccess- 
ful rebellions,  and  would  rest  upon  no  Just  prin> 
ciple." 

In  the  consideration  of  transactions  between 
citizens  of  the  insurrectionary  diatricb.  no  dis- 
position has  been  manifested  by  this  court,  and 
none  exists  to  Interfere  with  the  regular  admin- 
istration of  the  law,  or  with  the  ordinary  pro- 
ceedings of  society  in  their  varied  forms,  civil 
or  political,  except  when  they  tended  to  Impair 
the  Just  authority  of  the  General  Government, 
or  the  rights  of  loyal  citizens.  Transaction* 
which  thus  aCtect  the  government  or  the  indt 
vidual  can  never  be  upheld  in  any  tribunal 
which  recognizes  the  Constitution  of  the  United 
States  as  the  supreme  law  of  the  land. 

Neither  the  unlawful  proceedings  of  the  Con- 
federate Government  nor  the  judigmeDt  of  its 
unauthorized  tribunal  exempts  the  executor 
from  liability.  It  may,  indeed,  as  he  asserts,  bo 
a  hardship  upon  him  to  compd  him  to  par  the 
money  a^n  which  he  has  once  paid  to  otners. 
This  haraship,  however,  comes  not  from  the 
regular  administration  of  the  law  under  the 
Constitution,  but  from  the  violence  of  the  insur- 
rectionary movement  in  which  he  participated* 
As  Chi^  Juttice  Chase  said:  "  Those  who  en- 
gage in  rebellion  must  consider  the  conse- 
quences. If  they  succeed,  rebellion  becomes 
revolution,  and  the  new  government  wHl  justi- 
fy its  founders.  If  they  fail,  all  their  hostile 
acts  to  the  rightful  government  are  violations 
of  law,  and  originate  no  rights  which  can  he  reo- 
ognized  by  the  courts  of  ue  Nation  whose  an-  ragi 
thority  and  existence  have  been  alike  assailed.*  '' 
SJiotbTidga  v.  Macon,  Chase,  Dec.,  186. 

The  executor  cannot  escape  the  conseouencea 
of  the  insurrection  in  the  community  of  which 
he  was  a  member,  whatever  may  have  been  his 
individual  feelings  and  wishes  as  to  th^r  action. 
Besides,  also,  if  questions  of  hardship  are  to  he 
considered,  the  puintifl  might  put  in  her  claim 
there. 

Tlie  judgment  of  the  Sapreme  Court  must  be 
verted  andt/ieeauM  remanded,  vnth  direUion*  to 
affirm  the  deeree  Vie  Chaneerv  Oowrt  ofMmm 
Courdu,  to  far  a$  eoncemt  the  elaim  <^  we  plaint 
iff  Etwa  IStevent,  wlio  aioM  ka§  irovght  Oe  earn 
Here;  andit  ie $o  ordered. 
Tmocopf.  Test: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  U.  & 


BURROW-GILES  LITHOGRAPfflC  COM- 
PANY, Ptff.  in  Err., 

V. 

NAPOLEON  SARONY. 

(Sees.  C,  Reporter's  ed.,  58-61.) 

Oopffrighi  ^  pheaogra'phe--»uffieient  notU^-phih 
tograj^y,  an  art. 

1.  OongresB  has  ttie  oonstltutlonol  rlfht  to  inoteot 
photographs  and  uegaUves  thereof,  bv  oopyrl«ht, 
so  far  ae  they  are  the  representatives  «  orlguuu  In- 
tellectual conceptions  m  the  author. 

2.  The  words  OoprHffht,  188B,  N.  BaroiVt*'  on 
eaohooprof  aphoftigraph,  is  asomolMit  nonoe  of 
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fliecoprriKlitof  NapoleonSarcmrnntetlie  Afltof 
voamm  on  that  Bubjeot. 

&  Photography  Is  to  be  treated,  for  the  purpoeei 
«f  toe  Act,  as  an  art,  aadtheautoor  kthemanwbo 
nallr  repreaenia,  oreatea  or  glra  effeot  to  Oie  Idea, 
fanoy  or  Imaclnatioo. 

[No.  1071.1 

Submitted  Deo.  JS,188S,  DeeUM  Mar.  17,  IS84, 

IN  ERROR  to  the  arault  Court  of  the  United 
States  for  the  Bouthem  District  of  New  York. 
The  history  and  facts  of  the  caae  appear  in 
the  opinion  of  the  court. 

Meun.  David  CoIemM  and  LneU  Band- 
^n,  for  plaintiff  In  error: 

"Patents  and  oopyrigbta  are  terms  which  liave 
long  since  become  technical  as  referring,  the 
«&e  to  inventions,  the  other  to  the  writings  of 
•uthora." 

Trade-Mark  Ouu,  100  U.  8.,  98  (XXV.,  651), 

"An  author  is  one  who  by  his  own  intellect, 
«pplied  to  the  materials  of  bis  composition,  pro- 
duces an  art«ngement  or  comirflatitm  whioi  is 
new  In  itself." 

AtwiU  V.  Ferrett,  S  Blatcfaf.,  89;  Pierpant  t 
tbaU.  2  Wood.  &  M„  28,  46 ;  Orav  T.  Rta- 
4ell.  1  Stor^.ll;  Emertcmy.  Daviet.Satory.ieS. 

The  taking  of  photographs  is  the  work  of  the 
chemical  forces  of  light  on  prepared  plates,  and 
no  intellectual  labor,  or  other  than  the  mechan- 
ical skill  and  manual  dexterity  of  the  photog- 
t^^er,  contributes  to  the  renut 

Wood  T.  Abbott,  0  Blatchf.,  887;  Uddenooky. 
■Cbm..  76  Pa.  St.,  840. 

The  matter  to  be  protected  must  be  original. 

AitDili  V.  Ferret  Impra);  FSerpont  v.  Fbu>Ie 
(iupra);  JoUie  v.  Jaguet,  1  Blatchf.,  62S;  Orap 
T.  Muiell  (tupra);  Bmerson  y.  Daviet  (tupra). 

Where  a  name  is  required  to  be  inserted  In  a 
tegal  paper,  the  full  name  la  intended  and  not 
an  initiai. 

OffrriA  y.  State,  53  Ala.,  476;  Tweedy  y.  Jar- 
9t9, 27  Conn.,  42;  Jotm,  Bitate,  27  Pa.  Bt,  886; 
MoekweU  y.  State,  12  Ohio  St.,  427;  ZeUen  t. 
State.llad.,  659;  Gardner  y.  State.  A  lTtd.,m; 
Smith  y.  StaU,  8  Ohio,  204;  Miller  y.  Hay,  8 
Bxch..  14;  EtdaUe  v.  Maelean,  16  Mees.  &  W., 

«n. 

Mmn.  Annstiu  T.  Onrlltaand  TRn.  0. 
Wttttr,  for  ddendant  in  einn'. 

Mr.  Jtatiet  Millar  deUmed  the  opinion  <A 
Ihe  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  for 
the  Soutiiern  District  of  New  York. 

Plaintiff  is  a  lithographer  and  defendant  a 
photograper,  with  large  business  in  those  lines 
In  the  CitT  of  New  York. 

T\m  suit  was  commenced  an  action  at  law 
In  which  Barony  was  plainuS  and  the  Litho- 
graphic Company  was  defendant,  the  plaintiff 
diar^g  the  defendant  with  violating  bis  copy- 
right in  reeard  to  a  pbotOKrapb,the  title  of  which 
is  "Oscar  WUde,  No.  18.*  A 1  ury  being  waived, 
the  court  made  a  finding  01^  facta  on  wliich  a 
judgment  in  favor  of  the  plaintiff  was  rendered 
for  the  sum  of  f 600  for  the  plates  and  85,000 
•ct^ies  sold  and  exposed  to  sale,  and  |10  for 
«(^ios  found  in  his  possession,  as  penalties  un- 
der section  4065  of  the  Revised  Statutes. 

Among  the  finding  of  facts  made  bv  the  court 
the  following  presents  the  principal  question 
mised  1^  the  assignment  of  enors  in  the  case: 

ms0 


"8.  That  the  plaintiff,  about  the  month  of 
January,  1888,  under  an  agreement  with  Oscar 
Wilde,  became  and  was  the  author,  inventor, 
designer  and  proprietor  of  the  photograph  in 
milt,  thetlUe  of  which  is  'Oscar  Wilde,  No.  18/ 
being  the  number  used  to  designate  this  partlo- 
ular  photograph  and  of  the  negative  tbereof ; 
that  the  same  is  a  useful,  new,  harmonious, 
characteristic  and  graceful  picture,  and  that  said 

Elaintiff  made  the  same  at  nis  place  of  business 
1  said  City  of  New  Yoifc  and  within  the  United 
States,  entirely  from  his  own  oririnal  mental  [S5 
conception, to  which  he  gave  visible  lorm  by  pos- 
ing the  said  Oscar  Wilde  in  front  of  the  camera, 
selecting  and  arranging  the  costume,  draperies 
and  other  various  accessories  in  sold  photo- 
graph, arranging  the  subject  so  as  to  present 
graceful  outunes,  arranging  and  dispoeoog  the 
light  and  shade,  suggnting  and  evoking  the 
desired  expression,  and  from  such  depodtion, 
arrangement  or  representation,  made  entirely 
by  the  plaintiff,  he  produced  the  picture  in  suit, 
Exhibit  A,  April  14,  1882,  and  that  the  terms 
'  author,' '  inventor'  and  '  designer,'  ss  used  in 
the  art  of  photography  and  in  the  complaint, 
mean  the  person  wao  so  produced  tiie  photo- 
graph." 

Other  flndlnga  leave  no  doubt  that  plaintiff 
bad  taken  all  tbe  steps  required  by  the  Act  of 
Congress  to  obtain  copyright  of  this  photo- 
graph, and  section  4052  names  photographs 
among  other  things  for  which  the  author,  in- 
ventor or  designer  may  obtain  copyright,  which 
Is  to  secure  him  the  sole  privilege  of  reprint- 
ing, publishing,  copying  and  veiling  the  same. 
That  defendant  is  liable  under  that  section  and 
section  4966  there  can  be  no  question  if  those 
sections  are  valid  as  they  relate  to  photographs. 

Accordingly,  the  two  assignments  of  error  In 
this  court  by  plaintiff  In  error,  are: 

1.  TliatthecourtbelowdecidedthatCongress 
had  and  has  the  constitutional  ris^t  to  protect 
photographs  and  negatives  thereof^  copgrrig^t. 

The  second  assignment  related  to  tbe  suffi- 
ciency of  the  words  "  Copyright,  1882,  by  N. 
Saronr,"  in  the  photogra^,  asanotice  of  the 
copyright  of  Napoleon  Sarony  under  the  Act  of 
Congress  on  that  subject. 

With  regard  to  this  latter  question,  it  Is 
enough  to  say,  that  the  object  of  the  statute  ts 
to  give  notice  of  the  copyright  to  the  public,  by 
pluing  upon  each  aaay,  in  some  Tldble  shape, 
the  name  of  the  autiior.  the  existence  of  rae 
claim  of  exclusive  right,  and  the  date  at  which 
this  right  was  obtained. 

This  notice  is  sufficiently  riven  by  tbe  words 
"Copyright  1882,  by  N.  Barony,'*  found  on 
each  copy  of  the  photograph.  It  clearly  shows 
that  a  copyright  is  asserted,  the  date  of  wUdi 
is  1882,  and  u  the  name  Sarony  alone  was  used, 
it  would  be  a  sufficient  designation  of  the  author 
until  it  is  shown  that  there  is  some  other  Sarony.  tS^ 

When,  In  addition  to  this,  the  initial  letter  of 
tbe  Christian  name  Napoleon  is  also  given,  the 
notice  is  complete. 

Tbe  constitutional  question  Is  not  free  from 
difficulty. 

The  8U1  section  of  the  1st  article  of  the  Con* 
stitution  is  tbe  great  repository  of  tbe  powersof 
Congress,  and  by  the  8th  clause  of  that  section 
Coneress  is  authorized: 

"  To  promote  the  progress  of  science  and  use- 
ful arts,  oy  securing,  f oriimited  times  to  authors 
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and  InTeDtOTs,  the  exclusive  right  to  thdr  re- 
wpectin  writiiiga  and  discoveries." 

The  argument  here  is,  that  a  photograph  is 
not  a  writing  nor  the  production  of  an  author. 
Under  tlie  Acts  of  Congress  designed  to  give  ef- 
fect to  this  section,  the  persons  who  are  to  be 
benefited  are  divided  Into  two  classes,  authors 
and  Inventors.  The  monopoly  which  is  granted 
to  the  former  is  called  a  copyright;  that  ^ven 
to  the  latter,  letters  patent,  or,  in  the  familiar 
laniruage  of  the  present  day,  vaterU-right. 

We  have  then  copyright  and  pntent-riglft,and 
it  is  the  first  of  these  under  which  plaintiff  as- 
serts a  claim  for  relief. 

It  is  insisted  in  argument  that  a  photograph, 
being  a  reproduction  on  paper  of  the  exact  feat- 
ures of  some  natural  object  or  of  some  person, 
la  not  a  writing  of  which  the  producer  is  the 
author. 

Section  ^52  of  the  Revised  Statutes  places 
I^otograpbs  in  Uie  same  class  as  things  which 
may  m  copyrighted  with  "Books,  maps,  charts, 
dramatic  ur  musical  compositioos,  engravings, 
cuts,  prints,  paintings,  drawing,  statues,  statu- 
ary and  models  or  designs  intended  to  be  per- 
fected as  works  of  the  fine  arts."  "According 
to  the  practice  of  legislation  in  England  and 
America  ^savs  Judge  Bouvier,  2  L.  Die,  36S), 
the  copynght  is  confined  to  the  exclusive  right 
secured  to*  the  author  or  proprietor  of  a  writ- 
ing or  drawing  which  may  be  multiplied  by  the 
arts  of  printing  in  any  of  its  hraocbes." 

The  first  Congress  of  the  United  States,  sit- 
ting immediately  after  the  formation  at  the  Con- 
stitution, enacted  that  the  "Author  or  authore 
of  any  map,  chart,  book  or  hooks,  being  a  citi- 
-...zcn  or  resident  of  the  United  States,  shall  have 
■•■■'the  sole  right  and  liberty  of  prinUng,  reprint- 
ing, publishing  and  vending  the  same  for  the 
period  of  fourteen  years  from  the  recording  of 
the  title  thereof  in  the  clerk's  office,  as  after- 
srards  directed."   1  Stat,  at  L.,  134,  sec.  I. 

This  statute  not  only  makes  maps  and  charts 
subjects  of  copyright,  but  mentions  them  be- 
fore books  in  the  order  of  designation.  The  2d 
section  of  an  Act  to  amend  tlus  Act,  approved 
April  39.  1S02,  3  Stat,  at  L.,  171,  enacts  that 
from  the  first  day  of  January  thereafter,  be  who 
shall  invent  and  design,  engrave,  etch  or  work, 
or  from  his  own  works  shall  cause  to  be  de- 
nned and  engraved,  etched  or  worked,  any 
historical  or  other  print  or  prints  shall  have  the 
same  exclusive  ri^nt  for  the  term  of  fourteen 
yean  from  recording  the  title  thereof  as  pre- 
scribed  by  law. 

By  the  1st  section  of  the  Act  of  February  8, 
1831,  4  Stat,  at  L.,  436,  entitled  An  Act  to 
Amend  the  Several  Acts  Respecting  Copyright, 
musical  compositions,  and  cuts,  in  conuecUon 
with  prints  and  engravings,  are  added,  and  the 
period  ofprotectlonis  extended  to  twenty-eight 
yeara.  The  caption  or  title  of  this  Act  uses  the 
word  "copyright"  for  the  first  time  in  the 
legislation  of  Congress. 

The  construction  placed  upon  the  Constitu- 
tion by  the  first  Act  of  1790,  and  the  Act  of 
190Z,  by  the  men  who  were  contemporair  with 
its  formation,  many  of  whom  were  members  of 
the  Convention  whidi  framed  it,  is  of  itself  en- 
titled to  very  great  weight;  and  when  it  is  re- 
membered that  the  rights  thus  established  have 
not  been  disputed  during  a  period  of  nearly  a 
century,  tt  is  almost  conausive, 
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Unless,  therefore,  photographs  can  be  distln* 
niished  in  the  classification  on  this  point  from 
the  maps,  charts,  designs,  engravings,  etchings, 
cuts  and  other  prints,  it  is  Sfflcult  to  see  wb; 
Congress  cannot  make  them  tJhe  subject  <^  copy- 
right as  well  as  the  others. 

These  statutes  certainly  answer  the  objecdoo 
that  books  only,  or  writing  in  the  limited  sense 
of  a  book  and  Its  author,  are  within  the  consti- 
tutional provision.  Both  these  words  are  sus- 
ceptible of  a  more  enlarged  definition  than  this. 
An  author  in  that  sense  is  "  He  to  whom  any-  [58] 
thing  owes  its  origin;  originator;  maker;  one 
who  completes  a  work  of  science  or  literature." 
Worcester.  So,  also,  no  one  would  now  claim 
that  the  word  "writing"  in  this  clause  of  the 
Constitution,  though  the  only  word  used  as  to 
subjects  in  renird  to  which  authors  are  to  be 
secured,  is  limited  to  the  actual  script  of  the 
author,  and  excludes  books  and  all  other  printed 
matter.  By  "writings"  in tiutclauseismeant the 
literary  productions  of  those  authors,  and  Con- 
gress ve^  properly  has  declared  these  to  include 
all  forms  of  writing,  printing,  engraving,  etch- 
ing, etc. ,  by  which  the  ideas  in  the  mind  of  the 
author  are  given  visible  expression.  The  only 
reason  why  photographs  were  not  included  In 
the  extended  list  in  the  Act  of  1802  Is  probably 
that  tbcy  did  not  exist,  as  pbotogmpny  as  an 
art  was  then  unknown,  and  the  scientific  prin- 
ciple on  which  it  rests,  and  the  chemicals  and 
machinery  by  which  it  is  operated,  have  all 
been  discovered  long  since  that  statute  wai 
enacted. 

Nor  Is  It  to  be  supposed  that  the  framers  of 
the  Constitution  did  not  understand  the  natoie 
of  copyright  and  the  objects  to  which  it  was 
commonly  applied,  for  copyright,  as  the  exclu- 
sive right  of  a  man  to  the  production  of  his  own 
genius  or  intellect,  existed  in  England  at  that 
time,  and  the  contest  in  the  English  courts, 
finally  decided  by  a  very  close  vote  In  the  House 
of  Lords,  whether  the  Statute  of  6  Anne,  eh.  19, 
which  authorized  copyright  for  a  limited  time, 
was  a  restraint  to  that  extent  on  the  common 
law  or  not,  was  then  recent.  It  had  attracted 
much  attention,  as  the  judgment  of  the  King^s 
Bench,  deliver^  by  Ztmf  Mansfield,  holding  it 
was  not  such  a  restraint,  in  MitlarY.  Tavhr,  4 
Burr.,  2808,  decided  in  1769,  was  overruled  on 
appeal  in  the  House  of  Lordsin  1774.  7(1,2406. 
In  this  and  other  cases  the  whole  question  of 
the  exclusive  right  to  litcraiy  and  intellectua] 
productions  had  been  freely  dtscussed. 

We  entertain  no  doubt  that  the  Constitution 
ts  broad  enough  to  cover  an  Act  authorizing 
copyright  of  photographs,  so  far  as  they  are  rep- 
resentatives of  ori^nal  intellectual  conceptions 
of  the  author. 

But  it  is  said  that  an  engraving,  a  paindng,  a 
print,  does  embody  the  intellectual  conception  r^^^j 
of  its  author.  In  which  there  is  novelty,  inven> 
tion,  originality  and,  therafora,  comes  within 
the  purpose  of  the  Constitution  in  securing  its 
exclusive  use  or  sale  to  its  author,  while  a  pho- 
tograph Is  the  mere  mechanical  reproductitni  of 
the  physical  features  or  outlines  <h  some  object 
animate  or  Inanimate,  and  involves  no  original* 
ity  of  thought  or  any  novelty  in  the  intellectual 
operation  connected  with  Its  visible  reproduc- 
tion in  shape  of  a  picture.  That  while  the  ef- 
fect of  U^t  on  the  prepared  plate  may  have 
been  a  discovery  in  the  producnon  of  these  jActr 
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ores,  and  patents  could  properly  be  obtained  for 
the  combuiatioo  of  the  diemicab,  for  their  ap- 
plication to  the  paper  or  other  larf ace,  for  au 
the  machinery  bv  which  the  light  reflected  from 
the  object  was  tnrown  on  the  prepued  plate, 
and  for  all  the  improvements  in  this  machinery, 
and  in  the  matenala;  the  remainder  of  the  proc- 
ess  is  merelv  mechanical,  with  no  place  for  noT- 
elty,  invention  or  originally.  It  is  ^ply  the 
manual  operation,  by  the  use  of  these  instru- 
ments and  rrqwrationa,  of  transferring  to  the 
plate  the  visible  representation  of  some  existing 
object,  the  accuracy  of  this  representation  being 
its  highest  merit. 

This  may  be  true  in  regard  to  the  ordinair 
production  of  a  photograph,  and  that  in  suda 
case  a  copyright  is  no  protection.  On  the  ques- 
tion ae  thus  stated  we  decide  nothlne. 

In  regard,  however,  to  the  Undredsubjectof 
patents  for  invention,  they  cannot  by  law  be  Is- 
sued to  the  Inventor  until  the  novelty  the  util- 
ity and  the  actual  discovery  or  invention  by  the 
claimant  have  been  established  by  proof  before 
the  Commissioner  of  Patents;  and  when  he  has 
secured  such  a  patent  and  undertakes  to  obtain 
redress  for  a  violation  of  his  right  In  a  court  of 
law,  the  question  of  inventimi,  of  novelty,  of 
ori^nolity,  is  always  open  to  enmloation.  Our 
copyi-ight  system  has  no  such  provision  for  pre> 
vious  examination  by  a  proper  tribunal  as  to  the 
originality  of  the  book,  map  or  other  matter  of- 
fered for  copyright.  A  deposit  of  two  copies 
of  the  article  or  work  with  the  Librarian  of  Con- 
giess,  with  the  name  of  the  author  and  its  tiUe 
page,  Is  all  that  is  necessary  to  secure  a  copy- 
right. It  is,  therefore,  much  more  Important 
that  when  the  supposed  author  sues  for  aviola- 
[60]  Hon  of  his  copyright,  the  existence  of  those  facts 
of  originali^,  of  Intellectual  production,  of 
thought  and  coocqttion  on  the  part  of  the  author 
should  be  proved,  than  In  the  case  of  a  p^ent- 
rlght. 

In  the  case  before  us  we  think  this  has  been 
done. 

The  third  finding  of  facts  says,  in  regard  to 
the  photograph  in  question,  that  it  is  a  "Useful, 
new,  harmonious,  charactcilstic  and  graceful 
picture,  and  that  plaintiff  made  the  same  *  *  * 
entirely  from  his  own  original  mental  concep- 
tion, to  which  he  ^ve  visible  form  by  posing 
the  said  Oscar  Wilde  In  front  of  the  camera,  se- 
lecting and  arranging  the  costume,  draperies, 
and  oOiervarious  accessories  In  said  {i^otograidi, 
an-anging  the  subject  so  as  to  present  graceful 
outlines,  arranging  and  disposioK  the  light  and 
shade,  suggesting  and  evoking  the  desired  ex- 
pression, and  from  siudi  dis^}sitloo,  arrange- 
ment or  representation,  made  entirely  by  plalD^ 
Iff,  he  produced  the  picture  in  suit. 

These  flndings,  we  think,  show  this  photo- 
graph to  be  an  onginal  work  of  art,  the  product 
of  plaintiff's  intellectual  invention,  of  which 
plaintiff  is  the  author,  and  of  a  class  of  inven- 
tions for  which  the  Constitution  intended  that 
Congress  should  secure  to  him  the  exclusive 
right  to  use,  publish  and  sell,  as  it  has  done  by 
■ection  4963  of  the  Revised  Statutes. 

Hie  question  here  presented  Is  one  of  flrst  Im- 
ptessiOD  under  our  Constitution,  but  an  instnlc^ 
fve  case  of  the  some  class  is  that  of  NoUaga  v. 
Jaek»on,  HQ.  B.  Dtv.,  627,  decided  in  that  court 
on  appeal,  August,  1868. 

The  lit  section  of  the  Act  of  89  ft  39  Y  Ictorla, 


ch.  68,  authorizes  the  auffu>T  of  a  photograph, 
upon  nuking  wsAitaj  d  it  under  the  Oopyrl^l 
Act  of  tees,  to  have  a  monopoly  of  Its  repro- 
duction and  multiplication  during  the  life  of  tlM 

author. 

The  plaintiffs  in  that  case  described  them- 
selves as  the  authors  of  the  photograph  which 
was  pirated,  in  the  registration  of  it  Itappwed 
that  they  had  arranged  with  the  captain  at  the 
Australian  cricketers  to  take  a  photograph  of 
the  whole  team  in  a  group:  and  toey  sent  one  of 
the  artists  In  their  employ  nomLoiulon  to  Mnne 
country  town  to  do  it. 

The  Question  in  the  case  was  whether  the 

Slaintifb,  who  owned  the  establishment  in  Lon- 
on,  where  the  photographs  were  made  from  [61 
the  negative  and  were  sold,  and  who  had  the 
negative  taken  by  one  of  thdr  men,  were  the 
authors,  or  the  man  who,  for  their  benefl^  took 
the  negative.  It  was  held  that  the  latter  was  the 
author,  and  the  action  failed,  because  plalntUb 
had  described  themselves  as  authors. 

Brett,  M.  R.,  said,  in  regard  to  who  was  the 
author:  "  The  nearest  I  can  come  to,  is  that  It 
is  the  person  who  effectively  Is  as  near  as  he  can 
be,  the  cause  of  the  picture  which  Is  produced, 
that  is,  the  penon  who  has  superintended  the  az^ 
rangement,  who  has  actually  zormed  the  [dctura 
by  putting  the  persons  In  position,  and  arrang- 
ing the  place  where  the  people  ar^  to  be — the 
man  who  Is  the  effective  cause  of  that" 

lard  Justice  Cotton  said :  "  In  my  opinion, 
'author*  involves  originating,  making,  produc- 
ing, as  the  inventive  or  master  mind,  the  thing 
which  Is  to  be  protected,  whether  it  lie  a  draw- 
ing, or  a  painting  or  a  photograph;  **  and  Lord 
Jvstiee  Bowen  soys  that  photography  is  to  b» 
treated  for  the  purposes  of  the  Act  as  an  art, 
and  the  author  lb  the  man  who  really  represents, 
creates  or  ^ves  effect  to  the  idea,  fancy  or  im- 
agination. 

The  appeal  of  plaintiffs  from  the  original 
judgmrat  against  them  was,  accordingly,  dia- 
missed. 

These  views  of  the  nature  of  authorship  and 
of  originality,  Intellectual  creation  and  right  to 
protection  confirm  what  we  have  already  said. 
T/iejudffment  of  (As  QirmU  Oourt  i$,  aeeord- 
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James  H.  H oKeoner,  Oeric,  Sup.  Oonrt,  U.  8. 
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ORLANDO  J.  HOLLIdTER,  Collector  of  [et: 
iHTEBMAi.  Revbhdb,  F^.  in  Err,t 
«. 

ZION'8  CaOPERATITE  HEBCAimiiB 
INSTITUTION. 
(8ee&.CI.,Bepo]rter*Sed.,  OMOl) 
Prominory  wt«—vihat  i»  not. 

An  order  to  par  A  or  bearer  in  merchandise 
signed  by  one  iMitr  and  drawn  upon  anotber.  Is  not 
a  note  wltbln  the  meaning  of  the  Act  of  February 
8,1875,ofa.  88.  secU.  16  atat.atL.,811,althoiwh  Mda 
out  and  used  for  olroulatlon,  and  Is  not  suueaa  to 
the  tax  Imposed  by  that  Act. 
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F ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 
This  action  was  brought  in  the  District  Court 
of  the  Third  Judicial  District  of  Utah,  by  the 
defendant  in  error,  to  recover  certain  taxes  al- 
leged to  have  been  illegally  exacted  by  the  de- 
fendant. 

The  trial  resulted  In  a  verdict  and  judgment 
for  the  plaintiff  for  $12,056.56.  with  costs. 
This  judgment  having  been  affirmed,  on  ap- 
1 the  court  below,  the  defendant  sued  out 
:  writ  of  error. 
The  facts  of  the  case  are  stated  by  the  court 
Mr.  S.  F.  PhllUpa.  aoKeUcT-Om.,  for 
plaintiff  In  error. 
Meaan.  J.  L.  Rawlina  and  S.  BheHabar- 
r,  tat  defendant  In  error. 


Mr.  Ohi^  Juttiee'WidUi  delivered  the  opin- 
ion of  the  court: 

For  the  purposes  of  this  case,  we  mtist  assume 
that  the  Zion's  Cooperative  Mercantile  Institu- 
tion used  for  circulation  and  paid  out  their  own 
oUIgaUons  in  the  following  form: 
BSl*<6fS?)  Series  A.  [5. 

Salt  Lake  City,  Oct.  6. 1876. 

Fay  David  O.  Calder  or  heaxet  five  dollars 
In  merchandise  at  retail. 

Five.  Five. 
ToH.  B.  Clawson,  O.  H.  Snell. 

^hipt.  Z.  CM.  I." 

The  question  presented  is  whether  these  obli- 
gations are  "  notes  "  within  the  meaning  of  the 
Act  of  February  B,  1875,  ch,  86,  sec.  19, 18  Stat, 
•t  li^SU.  which  i&  in  these  words: 

"  lliat  every  person,  firm,  association  other 
than  national  buikine  associations,  and  every 
corporation,  state  bai£  or  state  banking  asso- 
ciation, siiall  pay  a  tax  of  ten  per  centum  on 
the  amount  of  tneir  own  notes  used  for  circu- 
lation and  paid  out  by  them." 

This  Act  was  passed  as  an  amendment  to  the 
internal  revenue  laws,  and  is,  therefore,  to  be 
construed  in  coimectioD  with  those  laws.  It  Is 
also  part  of  the  system  adopted  by  Congress  to 
provide  a  currency  for  the  country,  and  to  re- 
strain the  ctrculatioo  of  any  notes  not  issued 
under  its  own  authority.  VeaxieBk.  v.  Fenno, 
8  Wall.,  538  [76  U.  8.,  XIX..  482].  The  laws 
on  that  sqbject  may,  consequently,  be  resorted 
to  in  aid  of  interpretation. 

On  the  17th  of  July,  1869,  Congress  first  au- 
thorized the  use  of  stamps  as  money,  and  by 
the  same  Act,  ch.  196,  sec.  2, 12  Stat  at  L.,  592, 
provided  that  no  private  corporation,  banking 
association,  firm  or  individual  should  make,  if 
sue.  circulate  or  pay  any  note,  check,  memor- 
andum, token  or  other  obligation,  for  a  less  sum 
than  one  dollar,  intended  to  circulate  as  money, 
or  to  be  received  or  \ised  in  Ueu  of  lawful 
money.  It  was  decided  in  U.  S.  v.  Van  Auken, 
86  D.  S..  866  [XXIV.,852],  that  obligations  i»y- 
able  in  eoods  were  not  included  in  the  probibi- 
lie  OS  01  this  Act,  because,  by  fair  implication 
only  obUgationa  for  money  were  affected.  The 
Katlonal  Banking  Act  of  February  25, 1868, 
di.  68, 12  Stat,  at  L.,  666,  was  passed  at  the 
next  session  of  Congress,  which  authorized 
the  issue  of  "  notes  for  circulation."  Sec.  20. 
These  notes  were  to  be  executed  in  such  manner 
ts  to  make  them '  'obligatory  promissory  notes. " 
Then  followed,  at  the  same  session,  the  Act  oi 
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March  8, 1863,  ch.  78, 18  Stat  at  L.,  709,  "to 
provide  ways  and  means  for  the  support  of  the 
government"  which  required  (sec.  7)  all  banks, 
associations,  coiporattons  and  individuals  Is- 
suing notes  or  bills  for  circulation  as  currency 
to  pay  a  duty  of  one  per  cent  each  half  year  on 
the  average  amount  of  their  circulation  over  a 
certain  sum,  and  a  duty  of  five  per  cent  on  aU 
issues  of  notesor  bills  m  sums  refoesentiflg ai^ 
fractional  part  of  a  dollar. 

At  the  next  session,  ttie  Act  of  June  80, 186^ 
ch.  178,  sec.  110,  18  Stat  at  L.,  277, 278,  pro- 
vided for  a  duty  upon  the  average  amount  of 
circulation  issura  by  any  bank,  association,  cor- 
poration, company  or  person,  "including  as 
circulation  all  certified  checks,  and  all  notes  and 
other  obligations  calculated  or  Intended  to  dr* 
culate,  or  to  be  used  as  money."  Next  came  the 
Act  of  March  8, 1865,  ch.  78,  sec.  6, 18  Btat.  at 
L.,  484,  which  required  every  national  banking 
association,  state  bank  or  state  banking  associa- 
tion to  pay  a  tax  of  ten  per  cent  on  the  amotmt 
of  notes  of  any  state  bank  or  state  banking  as- 
soci^on  paid  out  by  them  after  July  1, 1866. 
This  Act  was  extended  on  the  18thof  July,1866, 
ch.  184,  sec.  9  (&t>),  14  Stat  at  L.,  146,  so  as  to 
indude  the  notes  of  persons,  as  well  as  of  state 
banks  and  state  banking  associations,  used  for 
circulation.  The  Acta  of  1866  and  1866  were 
considered  and  enforced  in  Veane  Wc.  v.  Feii- 
no,  aupra.  After  this  came  the  Act  of  March 
26,  1667,  ch.  8,  sec.  2,  15  Stat,  at  L.,  6,  which 
Imposed  upon  every  national  banking  associa- 
tion, state  bank,  banker  or  association,  a  tax  of 
ten  per  cent  on  the  amount  of  notes  of  any 
town,  city  or  municipal  corporation  paid  out 
by  them. 

All  these  statutes  were  re-enacted,  without 
any  material  change  of  phraseology.  In  the  Re- 
vised Statutes,  the  Act  of  July  17, 1862,  being 
now  sec.  8588;  that  of  Feb.  25,  1863,  sec.  5182; 
that  of  June  80,  1864,  sec.  840S;  that  of  Ju^ 
18, 1866,  sec.  3412;  and  that  of  March  26, 1867, 
sec.  3418.  The  effect  of  the  Act  of  Februazr 
8, 1875,  now  under  consideration  was  to  extend 
section  3412  which  Included  only  banks  and 
banking  associations,  to  all  persons,  firms,  as- 
sociations and  corporations.  The  subject-mat-  [64] 
ter  of  the  tax,  to  wit:  "  notes  used  for  circula- 
tion paid  out     them,"  remains  the  same. 

Fiom  this  review  ot  the  legislation  on  the 
general  subject  and  the  apparently  studied  xise, 
by  Congress,  of  words  of  appropriate  significa- 
tion whenever  it  was  intended  to  cover  any* 
thing  else  than  promissory  notes,  in  the  com- 
mercial sense  of  that  term,  we  are  led  to  the 
conchisioD  that  only  such  notes  as  are  In  law 
negotiable,  so  as  to  carry  titie  in  their  circula- 
tion fnon  hand  to  hand,  are  the  subjects  of 
taxation  under  the  statute.  It  was,  no  doubt 
the  purpose  of  Congress,  in  imposing  this  tax, 
to  provide  against  competition  with  the  estab- 
lished national  currency  for  circulation  as  mon- 
ey, but  as  it  was  not  likely  that  obligations  pay- 
able in  anything  else  than  money  would  pass 
beyond  a  limited  neighborhood,  no  attention 
was  given  to  such  issues  as  alTecting  the  volumeof 
the  currency,  or  its  circulating  vtuue.  This  was 
the  principle  on  which  the  case  of  IT*.  8.  v.  Van 
Avxen  was  decided,  from  which  we  see  no  rea- 
son to  depart 

ntejfidmnent  <^  the  Supreme  Cowrt  <^ihe  Tor- 
ritorjf  i§,  wer^&te,  ^glrmed. 
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JanaiAan  C.  Willii,  Colleclor,  etc.,  Plff.  in  Err., 
T.  Tlic  Belleville  Nail  Company.  [No.  115*.] 

In  error  to  the  Circuit  Courl  of  tbe  United 
BUtet  for  the  Boutbem  District  of  DliDoia. 

T/utjudsfnuTU  H  £0mtd.  The  caae  prsBeDtB 
dM  wne  eeixaral  ficu  u  that  of  Bomttm' t. 
&en't  Onipmytttte  MtranMte  JtutOaUm,  iuat 

tuA  the  wrtet'WV*  fWU  out     thaXw  Ckim- 
Juam  g*  MaKwmer,  ClBriE.  Bup.  Onrfc  V>  B, 


r 


BOBEBT  G.  HUDSON  Mt  AU 

i^flofiftf  flc«K>ft  It  n^itnt  trust  in  landt—an- 
mdlf,  «Am  a-elurfft  m  landt—lim  afjudg- 

*1,  Th»  plfltntUtB,  as  creditors,  wligae  dQbtl  were 
■MHiredbrn  daed  of  tru«t  on  IbdiI  la  MtBSleBlppL 
uvtnc  Itntugbt  &  Hult  11104  itltj  taeoforoo  the  trust 
IbA  to  tbelAnd,  Joined  udefeodBD  til,  by  asup- 
nnarotid  bill,  ponrot  In  pomKloii,  wbo  dflfmed 
io  01m  the  um  under  a  ntle  tDuadnl  oa  a  sale 
SUdB  under  a  Judfnieiit  recovered  prior  to  the  oz- 
wntioa  ot  tbe  deed  or  trust,  but  whtob  judtraeiit 
Hd  baan  beld  br  tbla  court,  in  the  earne  Hiiit,  Bank 
V.  FDFtoe,  w  u.  a,  8S3  pc^v.].  h^iojv  Oie  (U- 
at  of  tl»  aupp)«TneDta1  bill-,  to  be  void,  AgnitM 
ne  plalnilfra.  The  defeudants  ic  ■potacsswa  setup 
m  olalin  to  be  allowed  tor  th«  amount  thej  bad  paid 
Id  dlBcharve  of  k  Utstt  Or  obarire  on  tbe  land  oraatvd 
by  a  will  devl^nB  tha  land  to  the  orlKiiiRl  rraiitor 
In  tbe  dwd  of  tmat,  and  for  taxea  paid,  andior  im- 
provflments,   Thweclalmg  vere  aUowad. 

t.  A  devlK  of  lajid  waa  nude  bv  a  wilt,  upon  Kpea- 
tBed  OdDditlOtl^  under  the  peaBlty,  In  fssae  of  non- 
QEWpU^opNCf  of  tha  above  prapertj.tlie  coo- 
ilHoatMita  to  p«T  certain  DDDerlnEraoln^and  s 
1m annultTUi  monef / Then  other  logaci^ In  mon - 

awOre  jivCo.  Tbdntbtirawaa  a  provtolon,  ^'Tbat 
tbelegacde*  which  I  have  given  la  money  and  Dot 
oliumd  upon  any  particular  fund  "  should  not  be 
TmfiA>l6  for  two  Twa  *'  aftermy  dMBua,"  folloinad 
Iff  a  provukiD  aa  to  tbo  pajmeDC  h^  ue  dTtee'  ot 
utareat  {rathe  fLrst  nBmed  monqr  kwaotaafMrabv 
tfacmld  Mmo  Into  pooaeeBlon  of  tlm  wut  devlMd.  Xo 
(■Ber  numflT  iwaclM  w«n  «irKi,iianUabraii7 
KtB  on  ocMidipDiu,  aiid  tbmiiw«naotber 
im  laoiier'wiiloh.  aouu  uibw«f  the  deainipiroQ 
eVBoiei  In  monej'  fAuuved  oo  a  particular  rundi 
1,  tbat  the  Ufa  aunol^  waa  a  AhuvB  on  the  land 
tevhed. 

L  31w  StatDto  ftf  HUariivL  Rvr.  Code  of  1657, 
art.  U,  p.  AO.  irhiob  pimdei,  tut  No^dg- 
■tcvdaoreenHulBrad  Id  any  court  beU  irlthib 
tfimCaihaUbeaUeaonOieproiiertgrof  the  de- 
I  SovulonceriimQdttiaD  ae  ran  rem 

 ^JH»a  dorea^^din  not  apply  to  a 

I  odE  a  ewrt  of  aMzuBEy  til  Hli«fafli[^  «tai>- 

the  amaM  due  on  uaOt  Ufe  annuity  ma  a 
.  I  ma  On  auoh  land  by  Tirtne  of  euoh  will,  ta 
_  .^InahoDoetTbrQiisfatDytlmiJfeKnDuitBot. 
4.  The  will  bfOEiB  proved  and  recorded  Id  tbe 
eounty  where  tbe  laad  ww  eltuated.  It  was  not  nee- 
ry.  In  auoh  lult  In  ohauobry  by  the  Ufoaniiul- 
,to  nutteaadefiiodabttbatruatmlDadeedof 
itu^abytbedaTiane under  toeirffli  provideti, 
t'M*>tt9Bi^<>n»  tho  dead  of  troi^  bnnicht  by 


.ppfvedimt  and  fubfanwitf 


JIM 


life  anaultadt  and  to  redeem  the  IddcI  fromsucb 
tleb  wben  e«tabllflbod. 

A,  TfaedefeQilaaucliLlmlnz  tLtloundt-r  ttie  Jevleea^ 
and Bbe belDfi- entltlcxJ  tu  a  dlfitiibJUvc  siiuruuf  tbe 
entire  tttate  of  tli«  Mb  annultattt,  <»fao  (lurlnr 
tbe  pend^DCf  of  suob  flult  !n  clianoery4  it  is  not, 
proper  to  aliato  f  rum  tbo  allowaotiB  t*>  tho  defeiid- 
anta  of  I.Ub  D.indUDt  piiJd  by  t^oin  to  dlflcliurva  tbe 
deor^  in  euch  auit,  kdv  sum  oc  acouut  of  the  dUh 
trtbutlve  abare  of  sucb  devises  In  tbe  amount  m 
paid. 

B.  Tbe  dAfecdanta  having:  acquired  tbeir  title  un- 
der a  deed  of  truat  executed  after  tbe  orltflnal  bitl 
In  this  BUlt  waa  filed,  And  befoni'  thv.  ^n)  mar  in  bucb 
deed  wba  eerred  with  proccea  iti  Hlj^  e<iJ!t.  it  was 
beld  that  ther,  beLn^  in  fact  purchaj^rn  m  good 
fUtb^  were  not  chargeable  with  Eotloeof  the  Inien- 
ttonbftbc  plaiDtlffB  to  brlnj^  thla  BuliwItbLc  tbe 
proiieJonfiof  the  Eievieed  Codeof  Hlestssipiil.of  1871, 
cii.  n.  art.  4,  ate.  15&7,  tn  reifn''''  tni  ailuwimi-i'vi  far 
improve  men  tfl  ciu  laml  to  [luri-^tifi^i.Tu  In  iri.in'l  fiiith, 
uiitil  llii'v  wt-rt'  scr\'i_'d  witli  [ir  .ici.-.^  nu  tbe^  Bn[jp)6> 

7.  Tbo  ri«.-!irln:;i  ('f  ttK-^  n-r.nijj  "  poofl  ffiitti  "  In  thV 
etatute,  ami  tt?  Eifjplluabla  to  tbla  oaae^  defUied. 

8.  The  amuuiit  aUOH&ilS'^  tiMBlft '  " 
fanprovementa,  ui»dd  aa  proper,  muter  i 
drqiimatanoea.   

Wa  828.1 

8iibmiUedi»,J,im.  DaeSm  Mar.  $4, 3S84, 

APPEAL  from  the  Olrctitt  Court  of  theXJoited 
States  for  the  Southern  Diatrict  of  Mlsai*- 

history  and  UxM  ot  the  case  fully  ap* 
pear  In  theoplnion  of  the  court. 

Menrt.  wm.  Ii.  Zfannt,  Wnu  A.  Man- 
17.  W.  HaUett  PhlllipB  and  P.  Phiilipt, 
for  appellants. 

Mmn.  W.  P.  Hurls  and  rnuik  John* 
■tOB,  for  appeUeoi. 

Mr.  JvtHe*  Blatdibrd  deUTered  the  ophiP 
Ion  of  the  coiirt: 

The  litigation  inToIved  in  this  appeal  la  a 
continuation  of  that  which  Tas  beiore  this 
court  in  Bank  t.  Partee,  90  17.  S.,  820  [XXV., 
890j.  The  plaintiffs  in  ue  suit  were  appellnnta 
then,  and  are  appellants  now.  The  original  bill 
was  filed  April  1,  ie73,in  the  Circuit  Court  of  the 
United  States  for  Uie  Southern  District  of  Mis- 
slsdppt,  iff  the  appellatttB,  aa  creditors  of  Sarah 
D.  Futoe  and  William  B.  Partee,  her  husband, 
to  secure  to  them  the  benefit  of  a  deed  of  trust 
executed  by  tlM  debtors  to  one  Bowman,  oot- 
ering  lands  in  Yazoo  County,  Mississippi,  the 
object  of  the  deed  being  to  proTide  for  the  pay- 
ment of  debts,  among  which  were  those  due  to 
the  appellants.  The  circuit  court  excluded  the 
appellants  from  the  benefit  of  the  deed  of  trust, 
because  of  their  failure  to  notify  in  wridng 
within  a  time  limited  by  the  deed,  their  accepv 
ance  of  its  terms;  and  that  court  also  held  that 
the  title  to  certain  of  the  land,  covered  by  the 
deed  had  failed  In  the  trustee  because  of  a  par- 
omount  title  thereto  perfected  under  a  Judg-  [68] 
ment  recovered  against  the  debtors  by  one 
Stewart  before  the  execution  of  the  deed  of 
trust  This  cotirt  held  tiiat,  notwithstanding 
the  [irOTislon  in  regard  to  an  acceptance  in  writ- 
ing of  the  terms  of  the  deed,  the  appellants 
were  entitled  to  its  full  benefits  and  that  the 
judnnent  of  Stewart  was  a  nullity,  as  respect- 
ed Mrs.  Partee,  who  was  the  debtor  to  Stewart 
and  waa  the  owner  of  the  lands  covered  by  the 
deed  of  trust.  This  court  reversed  the  decree 
below  and  remanded  the  cause  for  further  pro- 
ceedings, in  April,  1879. 

Stewart  and  James  D.  I^rtee.  a  son  of  the 
debtors,  had  become  the  purchasers  of  the  land 

^    lUiU.  s 
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•cdd  under  the  Stewart  Judgment  In  Maj, 
1879,  after  tbe  filing  In  the  arcuit  court  of  the 
mandate  from  this  court,  the  appeUants  filed  a 
nipplemental  bUL  One  acre  of  the  land  bought 
by  Stewart  and  a  part  of  the  land  bought  t)y 
James  D.  Partee  are  Involved  In  that  bill  and 
In  the  present  app^  The  original  deed  of 
trust  was  made  November  19,  1866.  The  deed 
of  the  sheriff  to  James  D.  Partee.  on  the  sale 
under  the  Stewart  judgment,  was  made  Janu- 
uy  4,  1869,  the  judgment  having  been  recov- 
ered June  6, 1866.  The  land  so  conveved  to 
James  D.  Partee  was  In  quanti^  equal  to  U 
sections  and  was  all  in  township  9  <a  range  4 
west  In  Yazoo  County,  embracing  land  in  seven 
different  sections.  The  land  constituted  what 
la  known  in  this  controversy  as  two  planta- 
tions, called  "No  Histake,"  and  "Tyxom."  In 
February,  1870,  James  D.  Partee  and  hia  wife 
oonveyea  these  plantations  to  one  Barksdale.in 
trust  to  secure  an  indebtedness  of  $41,500  to 
the  firm  of  Nelson,  Lamphier  iS;  Co.  Under  this 
deed  of  trust  tbe  plantations  were  sold  and  con- 
T^ed  by  the  trustee  to  one  Nelson,  a  member 
of  that  firm,  in  June,  1873.  On  April  19,1878, 
Nelson  conveyed  the  plantations  to  one  Short, 
In  trust  to  secure  an  indebtedness  of  $85,000, 
embracing  eighteen  promissory  notes  to  said 
firm.  Two  of  these  notes  came  to  be  owned 
br  Joseph  P.  Benstm  and  two  by  Charles  0. 
Ewing,  as  administrator  of  S.  S.  Ewing,  and 
they,  with  holders  of  others  of  the  notes, 
brought  a  suit  in  equity,  in  August,  1876,  in 
the  Chancery  Court  of  Yazoo  Coimty,  to  fore- 
doee  Mid  trust-deed.  A  decree  of  sale  was 
made  in  January,  lf^7,  and  the  said  Benson 
[69]  and  Ewing  and  one  Robert  O.  Hudson  pur^ 
chased  tbe  lands  at  the  sale,  in  February,  1877. 
On  July  8,  1877,  Benson  conveyed  to  Ewing 
and  Hudson  all  his  interest  in  the  plantations. 
They  are  tbe  appellees  in  this  appeal. 

Tne  plantations  were  originally  the  property 
ct  one  James  DidL,  who  was  the  uncle  of  Airs. 
Sarah  D.  Partee.  They  were  known  together 
by  the  name  of  "No  Mistake."  By  that  name 
they  were  devised  by  Dick,  by  will,  to  Mrs. 
Partee.  The  will  was  proved  in  March,  1840. 
His.  Partee's  i>arent8  were  Christopher  Todd 
and  Sarah  Todd.  The  will  contained  these 
[nnvisions:  "To  my  niece,  Sarah  D.  Todd,  wife 
of  William  B.  Partee,  of  New  Orleans,  and  to 
her  heirs,  I  give  and  bequeath:  Ist.  My  plan- 
tirtion.commonly  called  'No  Mistake*  plantation, 
near  Satartia,  Vazoo  County,  State  of  Hisus* 
sippl,  with  all  the  negroes,  horses,  mules,  cattle, 
buUdJngs,  and  farming  utensils  that  may  be 
found  on  said  estate  at  the  time  of  my  death 
and  belonging  to  me.  2d.  I  give  and  bequeath 
to  the  said  Sarah  D.  Todd  andto  her  heirs  about 
six  thousand  acres  of  land  situated  in  this  State, 
and  entered  by  E.  Lawrence  and  Brasheor  in 
my  name.  This  bequest  is  made  to  Sarah  D. 
Todd,  wife  of  William  B.  Partee,  upon  the  fol- 
lowing conditions,  under  the  pennfty,  in  case 
of  non-compliance,of  losaof  the  above  properly: 
the  first  of  said  conditions  Is  that  the  said 
Sarah  D.  Todd,  wife  of  the  said  William  B. 
Partee,  shall  witliin  the  next  msuing  month 
after  my  death  pay  to  Miss  Elizabeth  Calhoun, 
of  Muuiy  County,  State  of  TcnnesKee,  and  to 
NaUianiel  Calhoun.and  to  Christopher  Calhoun, 
luB  brother,  children  of  Mnrgoret  Todd,  wife  of 
Charles  Culhoun,andret>iUiug  in  Maury  County, 
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Tennessee,  the  sum  to  each  of  $12,000:  that  f» 
to  say,  to  Miss  Elizabeth  Calhoun  tbe  sum  of 
$12,000,  to  Nathaniel  Calhoun  the  ram  of 
$1S,000,  and  to  Christopher  Calhoun  $18,000, 
and  hi  the  case  of  the  death  of  either  or  any  of 
them  without  issue,  then  the  sum  or  sums  com- 
ing to  said  deceased  parties  or  their  heirs  to  ba 
given  to  the  survivor  or  survivors  in  equal  pro- 
portions. The  second  of  s^d  conditions  is,  that 
the  said  Sarah  D.  Todd  and  her  heirsshall  pay 
to  Christopher  Todd  and  to  Sarah,  Us  wtte. 
my  sister,  $1,000  per  annum  daring  the  life  ol 
either,  payable  as  they  or  the  survivormay  re-  [70] 
quireit."  The  willthengiveavariouslandsand 
legacies  In  money  to  vuious  persons  named, 
and  then  proceeds:  "And  my  wUl  as  follows: 
that  all  the  legacies  which  I  nave  given  In  mon- 
C7  and  not  charged  upon  any  particular  fund 
is  not  demandable  from  any  person  whomso- 
ever for  the  term  of  two  years  after  my  deceaaeu 
*  *  *  And  should  any  legatee  enaeavor  by^ 
action  of  any  kind  or  nature,  before  any  court 
in  any  State,  to  break,  injure  or  destroy  any  of' 
my  dispositions,  the  Iwquest  or  l^acy  to  sudi. 
person  or  persons  is  annulled  or  rescinded  by 
me.  The  legacies  of  $12,000  each  to  Elizabeth 
Calhoun,  Nathaniel  Calhoun  and  Christopher 
Calhoun  may  be  paid  by  Sarah  D.  Todd,  wifto^ 
of  William  B.  Partee,  In  the  following  manner, 
Dfci.;  to  Elizabeth  Calhoun  on  the  day  of  her 
marriage  and  to  Nathaniel  and  Christopher 
when  they  become  of  age,  upon  condition  that 
the  said  Sarah  D.  Todd  pays  to  the  s^  lega* 
tecs  annually  interest  at  seven  per  cent  upon 
their  respective  legacies,  aft^r  she  comes  In  pos- 
session of  'No  Mistake  plantation." 
Mrs.  Todd  having  died  in  1668.  and  Christo- 

Jher  Todd  having  been  paid  bis  annuity  up  to- 
anuary  1, 1861,  ne  filed  a  bill  in  chanceiy,  in 
November,  1867j  in  the  Chancery  Court  of  Ya- 
zoo County,  against  William  B.  Partee  and  his 
wife,  claiming  that  such  annuity  was  a  charge 
on  the  land  so  devised  to  Mis.  Partee  and  praying 
for  a  sale  of  the  land  to  pay  the  arrears  due  on 
the  annui^.  Christopher  Todd  having  died 
during  tbe  pendency  of  the  suit,  it  was  revived 
in  the  name  of  Edward  Dreoninr,  his  special 
administrator,  and  the  court,  on  June  8,  1868, 
made  a  decree  that  there  was  due  to  Todd  at 
his  death,  as  an  annuitant  under  said  will, 
$7,680.04;  that  thatsumwasa  lien  on  said  'No 
Mistake'  plantation,  against  all  Ueiu  created 
thereon  since  the  death  of  Dick,  sjid  that  said 
land  be  sold  to  pay  that  sum.  It  was  sold,  by 
the  same  description  as  in  said  conveyance  to 
James  D.  Partee,  to  s^d  Hudson  and  Ewing, 
on  April  15,  1878.  they  being  then  the  owners 
of  the  decree  in  the  suit,  and  they  received  a 
deed  of  that  date  therefor.  In  1871  James  D. 
Partee,  as  owner  of  the  land,  bad  paid  a  part 
of  the  Drenning  decree.  In  February,  1877, 
Drenning  was  paid  tbe  balance  by  Robert  Q.  ... . 
Hudson  and  assigned  the  decree  to  him,  under 
an  order  of  the  Chancery  Court,  the  assign* 
ment  being  for  the  benefit  of  Benson,  Hudson 
and  Ewinc.  Afterwards  Hudson  and  Ewing 
acmiircd  all  the  interest  of  Benson  therein. 

Hudson  and  Boison,  and  Charles  C,  Ewing, 
Individually  and  as  admlnbttator  of  S.  S.  Ew- 
ing and  Drenning,  as  executor  of  Stewart  and 
as  administrator  of  Todd,  were  made  parties  to 
the  supplemental  bill  in  this  suit.  That  bill 
attacks  the  validity  of  the  Drenning  Cecrce  and 
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claims  an  account  of  the  rents  and  profits  of  the 
laiut.  The  parties  defendant  having  put  In  an- 
swers, to  which  there  were  repUcatiouB.  the 
«(rart  ordered  that  the  controTersy  as  to  Hud- 
•on  and  Ewlng  and  Drenning  proceed  aepir 
ntely. 

On  the  39th  of  November,  1880.  the  court 
tnade  a  decree  setting  aside  the  deeds  under 
which  Hudson,  Benson  and  Ewing  obtained 
title,  and  decreeing  that  the  deed  of  April  10, 
1878.  to  Hudson  and  Ewlng,  on  the  sole  under 
theDrenning  decree,  was  subject  to  the  right  of 
redemption  of  the  appellants  as  junior  Incum- 
laancera,  under  the  original  trust-deed  of  No- 
vember 19, 1866;  that  Hudson  and  Ewing  were 
entitled  to  be  re-imbursed  what  Uiey  had  paid 
to  Drenning  In  purchasing  his  decree,  with  In- 
terest, that  amount  being  19,891.38,  paid  Feb- 
ruary 5,  1877,  and  being  a  paramount  lien  on 
the  lands  in  controversy;  that  Hudson  and  Sw- 
ing were  entitled  to  be  re-imbursed  what  they 
had  paid  for  taxes,  and  the  value  of  all  improve 
tnentfi  of  a  permanent  character  put  on  the  lands 
by  them,  and  repairs,  but  were  responsible  for 
a  reasonable  sum  annually  for  the  use  and  oc- 
cupation of  the  lands  up  to  January  1, 1881; 
Ibat  for  the  balance  due  tnem  on  an  accounting 
tiiey  should  have  a  lien  on  the  lands  superior  to 
thu  of  the  appellants;  that  the  balance,  if  any, 
due  by  them  ahoola  be  deducted  from  the 
■mount  due  them  on  account  of  the  Todd  leg- 
acy; that  the  appdlants  were  entitled  to  fore- 
dose  their  trust-deed  and  sell  the  land  subject 
to  such  prior  claim  of  Hudson  and  Ewing;  that 
anaccount  be  taken  by  commissioners  as  to  the 
amount  due  to  Hudson  and  Ewing  on  the  Todd 
legacy  decree,  and  for  taxes  paid,  and  as  to  the 
fiur  rental  value  of  the  lands  during  the  time 
r7£]Uiey  had  occupied  and  cultivated  orTeased  the 
same,  and  interest  on  such  sums  from  the  time 
thev  would  usually  become  due  and  payable, 
and  of  the  improvements  and  repairs  put  on  the 
lands  by  Hudson  and  Ewing,  "And  interest  on 
the  value  of  such  portions  thereof,  from  the 
time  of  payment  or  making  said  repairs  and  im- 
provements,  as  may  have  directly  contributed 
to  the  enhanced  rental  value  of  said  lands;"  that, 
in  estimating  the  fair  rental  value  of  the  lands, 
the  commissiODers  should  iDC|uire  what  they 
would  have  brought  in  money,  if  leased  together 
or  separately  to  a  solvent  lessee  or  lessees,  on  the 
nnuu  or  customary  terms  of  leasing  satax  lands 
as  enUre  plantationB  or  an  entire  plantation, 
without  reference  to  any  system  of  underlcfing 
pursued  by  Hudson  and  Ewing,  with,  as  w.  J  as 
without  the  improvements  claimed  for  by  them; 
and  that  for  all  improvements  and  repairs  which 
directly  contributed  to  enhance  the  rental  value 
of  the  lands,  the  commissioners  should  allow 
the  original  fair  cash  value  and  interest  from 
the  date  at  which  they  were  made  or  furnished, 
and  for  all  other  improvements  which  enhanced 
the  permanent  value  of  the  lands,  their  actual 
value  at  the  time  of  taking  the  account. 

On  the  24th  of  November,  1881,  the  commls- 
alouers  made  their  report.  It  is  set  forth  in  the 
record,  but  the  account  annexed  to  it  and  the 
testimony  taken  by  the  commissioners  are  not 
■et  forth.  The  result  was,  that  they  found  due 
to  the  appellants  by  Uie  appellees  $8,865.09,  and 
to  the  appellees  by  the  appellants  $87,697.93, 
wd  Uiat  the  balance  due  to  the  appellees  was 
988,681.98.  The  t4>pellant8  excepted  to  the  ao- 
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count  and  the  report  by  nineteen  exceptions. 
Thereafter  the  exceptions  were  heard  ny  the 
court,  and  It  filed  an  opinion,  which  states  that 
the  account  is  not  in  accordance  with  the  direc- 
tions of  the  court  or  the  equities  between  the 
parties.   It  then  proceeds:  *'I  have  examined 
and  re-examined  the  account  filed  by  the  de- 
fendants, and  have  maturely  considered  the  tes- 
timony on  both  sides,  and  have  arrived  at  con- 
clusions which  I  am  satisfied  meet  the  equities 
on  both  sides  as  nearly  as  can  reasonably  be 
reached."  It  then  states  conduaions  of  fact  on 
which  the  rent  for  1877  Is  fixed  at  $1,000.  It 
then  sets  forth  certain  improvements  which  the 
defendants  made  in  1876,  and  states  that  they 
charge  therefor  $8,199.87,  claiming  that  these  [78] 
improvements  were  necessary  and  enhanced  the 
rental  value  of  the  premises;  but  it  says  that  the 
improvements  "ought  not  to  have  been  consid- 
ered as  constituting  part  of  the  rents,"  but  must 
be  conridoed  "as  adding  to  thepemianent  value 
of  the  lands."  It  then  says:  "I  have  closely  ex- 
amined the  account  and,  making  a  liberal  al- 
lowance for  the  cash  value  of  the  same  on  the 
first  of  January,  1881,  when  the  same  were  sur- 
rendered to  the  receiver,  the  sum  of  $3,063.60 
is  all  that  should  be  allowed,"  witii  interest 
from  January  1, 1881.   llie  opinion  then  sets 
forth  other  imjnvrranento  which  the  defendants 
made  In  1678,  and  states  that  It  wasclalmed  they 
were  necessuy  and  enhanced  the  rental  value 
of  the  place,  and  should  be  estimated  at  their 
original  cost  and  interest;  but  it  says  that  the 
value  of  those  improvements  consisted  mainly 
in  their  permanency,  which  should  be  estimated 
at  their  cost  value  when  Qie  property  was  sur 
rendered,  but,  as  it  did  contribute  to  some  ex- 
tent to  the  rental  value  for  that  and  succeed- 
ing years  during  the  defendants'  occupancy, 
$4;897.85  was  allowed,  at  a  fair  estimate  under 
that  rule,  as  the  value  of  those  improvemeDts, 
being  more  tlian  the  permanent  value  and  less 
than  the  cost.   The  rent  for  1878  was  fixed  at 
$1,600.  Deducting  from  the  $4,897. 86  the  rent 
for  the  two  years,  $3,600,  left  $3,897.85,  with 
interest  from  Jamiaiy  1,  1879.   The  opinion 
then  states  what  improvements  the  defendants 
made  in  1879,  that  they  were  "of  the  same  char- 
acter with  those  erected  in  1878."  and  that  they 
amounted,  "at  an  estimate  made  under  the  rule 
above  stated,"  to  $3,997.68,  "from  which  take 
the  sum  of  ^,600,  as  estimated,  as  a  reasonable 
rent  for  that  year."  which  leaves  to  be  allowed 
$407.68.  with  interest  from  Janua^  1,  1880. 
The  opmlon  then  states  that  the  repairs  made 
in  1880  were  small,  but  there  were  several  items 
charged  for  improvements  made  in  1878,  1879 
and  1880,  not  before  stated  and  which  could 
not  be  well  stated,  except  as  a  whole.   It  then 
coDfiidera  at  length  sundry  items,  and  allows 
some  and  disallows  others  and  reduces  others, 
and  allows  for  tiie  Items,  all  taken  toother,  in- 
cluding improvements  made  in  1880,  $8,656. 16, 
and  deducts  from  that  $8,000,  as  rent  for  1880, 
leaving  $655.16  with  interest  from  January  1, 
1881.  On  the  rendering  of  that  opinion.it  was  or- 
dered  by  consent  of  parties,  that  the  opinion  and 
the  schedule  attached  to  it,  which  was  a  state- 
ment of  the  items  and  amounts  allowed  In  Uie 
opinion,  should  be  filed  and  treated  as  part  of  the 
record  in  the  cause,  and  that  the  court  m^ht 
"By  order,  without  reference  to  a  commission- 
er, escOTtain  and  fix  the  several  amounts,  as 
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veil  as  the  ttf grefate  sum  due  to  the  defendants 
Hudson  ami  Emnj;,"  under  the  decree  of  No- 
vember 89, 1880. 

Thereupon,  on  the  18th  of  February,  1883, 
the  court  made  a  final  decree.  That  decree 
Btatea  that  the  case  was  heard  on  the  exceptions 
to  the  nnxMt  of  the  commissioners;  that  the 
court,  being  of  opinion  that  f<aid  report  does 
not  conform  to  the  decree  of  Noveml)er  29, 
1880,  orders  that  said  report  and  the  account 
therewith  presented  be  set  aside  aiid,"After  ar- 
gument of  counsel,  proceeding  to  the  decision 
of  the  several  questions  of  law  and  fact  in- 
▼oWed  in  the  cause,"  adjudges  that  there  is 
"due  to  the  defendants  Hudson  and  Ewing,  un- 
der the  judgment  and  flndincs  of  the  court  on 
said  exceptions,  on  account  the  Todd  legacy 
-decree,"  f  13,863.77,  and  on  account  of  thetax- 
«8  paid  on  and  br  said  defendants  on  the  lands, 
$1,567.44,  and  that,  after  ascertaining  and  cred- 
iting the  amount  due  for  reasonable  rents  of  the 
lanm,  "there  Is  a  balance  due  to  the  said  de- 
fcndiuits,  on  account  of  improvements,  repairs 
and  bcth'rments,"  of  |6,Sa9.60.  making  a  total 
sum  due  them  of  |20,343.83,with  interest  from 
that  date.  The  decree  then  finds  the  amounts 
due  to  tlic  several  platntifia  on  their  notes, being 
an  aggregate  of  $47,186.06,  with  interest  from 
that  dale,  and  adjudges '  that  the  plaintiffs  are 
entitled  to  redeem  the  lands,  and  that  on  their 
paying  within  six^  days,  to  the  defendant8,the 
|20,£^.88,with  interest,  t^y  should  be  substi. 
tnted  to  their  rights  as  senior  Incumbmncera  on 
the  lands,  and  mi^ht  enforce  payment  thereof 
by  a  sale  of  the  lands;  that,  if  the  plainti^ 
should  not  pay  that  sum,  then  the  lien  of  the 
defendants  and.  that  of  the  plaintiffs  should  be 
enforced,  and  the  lands  should  be  sold,  and  out 
of  the  proceeds  the  amount  so  due  to  the  de- 
fendants should  first  be  paid.  From  this  decree 
cheidainttffa  have  appealed. 

The  only  questions  presented  by  this  appeal 
ore  as  to  tuc  allowance  la  respect  of  the  Dren- 
[TSlning  decree,  and  as  to  the  allowances  for  im- 
provements and  repairs  and  the  charges  for 
rent. 

It  is  contended  by  the  appellants,  that,undcr 
the  will  of  Dick,  the  annuity  legacy  to  Todd 
and  his  wife  was  not  a  chnrgeoo  the  plntiUttion 
demised  to  Mrs.  Fartee,  but  was  only  a  personal 
daim  against  her,  to  be  enforced  by  proper  pro- 
ceedings  for  the  forfeiture  of  the  lanu,  on  a 
breach  of  the  conditions  specified  in  the  will. 
The  argument  made  Is,  that  the  penalty  im- 
posed by  the  will,  of  loss  of  the  property  in  case 
of  non-compliance  with  the  conditions,  shows 
that  the  testator  did  not  Intend  to  create  a  lien. 
But  we  are  of  optnloD  that,  taking  the  whole 
will  together,  a  lien  was  created.  The  reference 
to  the  prior  legacies,  given  in  money  and  not 
charged  on  any  particular  fund,  of  which  tliere 
are  nianv,  shows  that  there  must  have  been 
some  prior  legacies  in  money  which  were 
chargca  on  a  particular  fund,  and  the  fact  that 
no  other  legacies  In  money  but  those  wldch 
Mrs.  Fartee  IB  to  pay,  ai  conditions  on  which 
the  plantation  b  given  to  her,  are  sivoi  payable 
by  any  person  as  conditions  on  which  property 
is  given  to  such  person,  and  that  there  are  no 
other  legacies  in  money  which  can  answer  the 
description  of  legacies  In  money  charged  on  a 
particular  iund,  all  combine  to  lumisu  persua- 
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sire  evidence  that  the  l<uB;acle8  which  Mrs.  Far- 
tee was  to  pay  were  a  uen  on  the  plantation. 
The  Intention  of  Uie  testator  seems  to  be  dear, 
and  the  plantation  is  not  Inappropriately  called 
a  "fund."  Nor  can  the  lien  or  charge  be  lim- 
ited to  the  6,000  acres  of  land.  The  conditiona 
attach  to  the  entire  bequest,  consisting  of  two 
items.  Thev  apply  to  the  legadesto  tbe  three 
Calhoun  children  and  to  the  annuity  l^gacj  to 
Christopher  Todd  and  his  wife;  and  the  subse- 
quent provision  aa  to  the  times  when  Mrs.  Far- 
tee mf^  pay  the  several  tegades  to  the  Calboim 
children,  on  t^ndition  that  she  pays  them  an* 
nually  interest  on  audi  legacies  uter  she  comes 
in  possession  of  flie  plantation,  Aoxn  that  that 
plantation  Is  given  to  her  on  condition  that  she 
pays  those  legacies,  and,  if  so,  audi  annuitv 
legacy  must  w  in  the  same  category.  SirdaaU 
V.  HewUU,  1  Faige,  83;  HarrU  v.  Fly,  7  M., 
431;  Zodurv.  Ea^.  71  N.  T.,  93,  97. 

It  is  further  contended,  that  the  Drenning  de-  [76] 
cree,  which  was  made  June8, 1868,  was  barred, 
aa  to  its  Uen,  by  the  His^ssippI  Statute  of  Llm- 
itatlona,  when  it  was  purchased  by  Hudson  for 
himself  and  Ewing  and  Benson,  In  April,  1877. 
The  statute  relied  on  is  artide  15  of  chapter  ff7 
of  the  Revised  Code  of  Hissiasippi,  of  1857,  p. 
401,  in  these  words:  "  No  judgment  or  decree 
rendered  in  any  court  held  within  this  State 
shall  be  a  lien  on  the  proper^  of  the  defendant 
therein  for  a  longer  penod  than  seven  years 
from  the  rendition  thereof."  It  Is  plain,  we 
think,  that  this  statute  ^iplied  only  to  a  judg- 
ment or  decree  rendered  \n  permmam  against  a 
defendant,  for  the  recovery  of  so  much  money, 
and  which  became  a  general  lien  on  tbe  prop- 
erty of  tlie  defendant  in  the  Judgment  or  decree 
by  virtue  of  another  statutoir  provision,  such 
as  artide  361  ot  chapter  61  of  the  same  Code, 
p.  534.  Artldo  15  of  chapter  57  baa  no  refers 
ence  to  such  a  decree  as  the  Drenning  decree  . 
here,  one  establishing  and  enforcing  a  specific 
lien  on  devised  property,  created  by  a  will,  the 
decree  being  made  in  a  suit  in  chancery  brought 
for  that  espcci^  purpose.  The  decree  adjudges 
that  the  aniouDt  xound  to  be  due  was  made  by 
the  will  of  Dick  a  lien  and  charge  on  tbe  plan- 
tation devised  to  lira.  F<irtee,  uid  decrees  that 
the  plantotion  stand  cbarged  with  the  payment 
of  that  amount,  against  all  liens  created  there- 
on by  the  defendants  in  tlie  suit  since  the  death 
of  Dick.  The  decree  adjudges,  it  is  true,  that 
the  defendants  iiay  to  the  plaintiff  the  sum  so 
found  due,  withm  thirty  days,  and  that.  In  de- 
fault thereof,  enough  of  the  plantation  be  sold 
to  pay  such  sum.  Itut  no  execution  is  awarded 
against  the  defendants  ai  on  a  personal  jodi^ 
itient,  Dor  is  tiicre  any  proviBlon  for  a  decree 
for  a  defictcncy.  It  was  held  In  Mississippi,  in 
cm  V.  Vuke.  36  Miss.,  60,  in  1868,  that  a  court 
of  equity  had  do  jurisdiction  to  make  a  decree 
»'n  pertonam,  for  a  deficiency  on  a  bill  to  en- 
force a  vendor's  lien  on  land,  on  a  bill  to 
foredose  a  mortgage.  The  same  prindple  ap- 
plies to  the  lien  m  question  here.  The  decree 
did  not  create  a  lien,  but  merdy  gave  effect  to 
the  lien  and  charge  which  the  wiU  created.  lo 
a  decree  t'nperw/Mimforthe  recovery  of  money, 
the  statute  provided  for  a  lien  on  all  the  prop-  ri^w] 
crty  of  tiie  defendant  in  the  county;  but  this 
decree  ^ected  only  tbe  specific  property  in 
qu^on  and,  as  to  that,  related  back  and  over- 
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reached  bU  Uem  on  it  since  the  death  d  IMck, 
while  a  judgment  in  ptnonam  became  a  lien 
ooIt  from  uSe  time  it  was  rendered. 

The  bill  filed  by  Todd  to  enforce  his  lien 
made  defendants  only  William  B.  Portee  and 
his  wife.  Bowman,  the  trustee  in  the  appel- 
lant's trust-deed,  was  not  made  a  party.  But, 
the  will  of  Dick  was  proved  and  recorded  in 
Tazoo  County,  and  the  appellants,  claiming 
tinder  Mrs.  Fartee,  by  a  subsequent  deed  ox 
trust,  took  the  land  subject  to  the  lien  and  charge 
created  bT  the  will.  The  appellants  aTer,  m 
their  original  bill,  that  a  letter  was  written  by 
Bowman,  the  trustee,  two  days  after  the  deed 
of  trust  was  made,  to  the  appellants'  attorneys 
In  New  Orleans,  in  a  copy  of  which  letter  an- 
nexed to  the  bill  It  is  st^ed,  as  the  result  of  an 
examination  of  the  records  of  Tazoo  County, 
with  the  view  of  ascertaining  what  liens  or  in- 
cnmbrances  there  were  on  the  property  of  Mrs. 
IPUtee.  that,  under  the  will  of  Dick,  from  whom 
tiie  property  was  derived,  there  was  an  annuity 
cA  |1,000  to  be  paid  to  ooeTodd  during  his  life- 
time. The  only  effect  of  the  omission  to  make 
Bowman  a  party  to  the  suit,  was  to  leave  the 
title  of  a  purchaser  under  the  decree  In  the  suit 
•abject  to  the  ri^t  of  the  appellants,  as  Junior 
Incumbrancers,  to  contest  the  ralidity  of  the 
prior  lien,  and  to  redeem  the  property.  This 
right  has  been  accorded  to  them. 

The  appellants  also  claim,  that  there  should 
be  an  anitement  of  a  portion  of  the  amount 
paid  by  the  «>pellee8  to  Drenning,  to  the  ex- 
tent of  Mrs.  Fartee's  distributive  share  in  that 
amount,  ai  a  part  of  the  «state  of  Christopher 
Todd,  her  &ther.  In  Febniair,  1877,  when 
Drenning  received  payment  of  ue  balan(»  due 
on  the  decree,  he  was  the  legal  owner  of  the 
decree.  He  had  not  then  been  made  a  party  to 
this  suit.  Mrs.  Fartee  had  no  claim  in  respect 
of  any  money  due  on  the  decree,  other  than 
such  claim  u  she  had  to  her  proper  share  of 
the  entire  estate  of  her  father,  in  due  course  of 
its  administration.  When  the  decree  was  pur- 
chased by  the  appellees,  no  claim  of  Mrs.  Fartee 
was  attached  to  or  impressed  upon  it,  or  the 
[T81  moneys  due  or  paid  on  it.  She  had  no  title  to 
any  specific  part  of  the  uncollected  legacy,  and 
oould  not  Interfere  with  Its  collection  or  admia- 
istratloa.  When  her  share  in  her  father's  es- 
tate should  ultimately  come  to  be  ascertained, 
die  might,  if  still  owniiu:  the  plantation  and  in- 
toeated  to  free  it  from  the  charge  of  the  legacy, 
•et  off  against  the  decree  the  amoimt  coming  to 
hor  from  the  general  estate.  But,  In  the  ab- 
•ence  of  any  right,  on  her  part,  to  any  specific 
share  of  the  legacy,  there  was  nothing  to  affect 
or  diminish  or  extinguish  or  merge  the  amount 
of  the  charge  on  the  plantation.  The  Todd  es- 
tate must  be  left  to  its  due  course  of  adminis- 
tration, and  cannot  be  interfered  with  or  admin- 
istered in  this  suit. 

The  only  material  questions  remslnlng  are 
those  connected  with  the  allowances  for  im- 
provements.  In  a  decree  made  by  the  court 
below,  in  this  suit,  on  November  20,  1879,  on  a 
heuing  on  exceptions  to  the  answer  of  Hudson 
■nd  Ewbig,  it  was  adjudged  that  they,  claim- 
ing title  to  a  part  of  the  property  in  contro- 
rexsy  under  a  trust-deed  executed  by  Nel- 
son, a  defendant  in  the  original  bill  herein,  on 
the  16th  of  April,  1878,  {o-ior  to  any  processL 
publication,  m  appearance  In  this  cause  oy  said 
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Nelson,  are  not  estopped  as  to  said  property  by 
the  lU  pmdm$,  or  nu  proceedings  heretoforo 
had  in  the  cause,  from  answering  the  original 
bill,  but  are  proper  parties  defendant  to  the  said 
original  bill,  as  naving  a  substantial  interest  In 
the  original  controversy.  The  title  of  Nelson, 
as  a  support  to  any  title  of  the  appellees  to  the 
land,  was  destroyol-by  the  deci»on  as  to  the 
Stewart  judgment.  Tne  original  bill  herein  was 
filed  April  1,  1873.  Nelson  was  made  a  de- 
fendant to  it.  Process  of  subpoena  was  issued 
against  him  July  8, 1878,  but  was  not  served. 
On  November  10,  1878,  on  an  affidavit  that 
Nelson  resided  in  Tennessee,  an  order  of  pub- 
lication against  him  was  made.  He  appeared 
on  the  80Ui  of  January,  1874,  and  answered  on 
the  11th  of  February,  1874.  Meantime,  on  the 
16th  of  ^ril.  1878,  Nelson  made  to  Short  the 
deed  of  trust  before  mentioned,  on  a  sale  under 
which  the  appellees  purchased  the  land,  in 
February,  1877.  The  supplemental  bill  was 
filed  May  37,  1879.  after  the  appellees  had 
acquired  all  their  titles.  They  were  made  par- 
ties to  it  and  were  served  with  process,  Hudson 
June  80, 1879,  and  Ewing  July  4,  1879,  They  . 
admit,  in  theU  answer,  that,  at  tiie  sale  under  ' 
the  Drenning  decree,  on  the  16th  of  April,  1878, 
one  of  the  attorneys  for  the  appellants  appeared 
and  asserted  some  claim  in  behalf  of  the  appel- 
lants, In  tiie  hearing  of  Hudson.  There  is  noth- 
ing more  in  the  record  on  that  subject,  and  just 
what  the  assertion  of  claim  was  or  to  what  ex- 
tent does  not  appear.  Their  answer  alleges  thia 
"  They  purche^  the  property  in  good  faith^ 
and  went  into  the  possession  of  the  same,  be- 
lieving tiiey  had  a  good  tiUu  to  the  same  and 
could  bold  it  a^nst  the  claims  of  all  the  world, 
and  without  any  tuiowledge  whatever  of  the 
claim  of  complainanta  or  of  this  suit,  and  that 
they  paid,  including  the  Todd  decree,  the  full 
value  of  all  the  property  purchased  by  them  in 
its  then  l»d  and  ailapidatod  condition,  and  have 
since  enhanced  the  value  of  the  same  very 
greaUy  by  putting  upon  it  permanent  and  valu- 
able and  not  ornamental  improvements ; "  and 
"that  they  are  entiUed  to  pay,  In  case  they 
should  be  adjudged  not  to  have  the  title  to  said 
property,  for  the  valuable  and  permanent  and 
not  ornamental  improvements  they  have  put  on 
said  property,  up  to  the  time  they  were  served 
with  notice  In  this  case,  or,  if  not  entitled  to 
pi^  for  all  said  Improvanents  up  to  that  date, 
ihej  are  for  all  said  improvements  up  to  the 
time"  of  said  notification  on  April  15,  1878. 
The  answer  also  insists  on  the  validiu^  of  the 
titie  of  the  appellees.  By  consent  of  parties 
and  the  order  of  the  court  made  In  February, 
1880,  they  were  allowed  to  ranain  in  possession 
of  the  hind  for  the  year  1880,  on  givuig  a  bond 
to  account  for  the  fair  rental  value  lor  that 
year,  if  the  court  should  finally  decide  that  they 
should  account  for  said  rent.  As  has  been 
seen,  they  were  allowed  for  some  Improvements 
to  the  end  of  1880.  They  entered  hito  possession 
of  the  land  January  1,  1877,  and  surrendered 
possession  to  the  leceiTer  in  this  suit  January 
1,  1881. 

It  is  manifest  that  the  claim  for  allowances 
for  improvements,  set  up  in  the  answer,  is  In- 
tended to  be  based  on  the  provisions  of  the 
Statute  of  Mississippi.  Bev.  Code  of  1871,  ch, 
17.  art.  4,  sec.  1,657,  which  enacts,  that  "  It 
shall  be  lawful,  in  all  cases,  for  the  defendant 
^       111  U.  8* 
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In  ejectment,  or  hi  an  action  for  nutne  profits, 
to  plead  the  value  of  all  permaQent.  valuable 
[80]  not  ornamental  improTements,  made  hy  the 
defendant  on  the  land.or  by  anyone  under  wnom 
he  claims,  before  notice  of  the  Intention  of  the 
plaintiff  to  bring  the  action,  giving  notice,  with 
hia  plea  of  the  character  of  the  improvements, 
and  the  value  thereof;  and,  if  such  improve- 
ments ahall  exceed  the  value  of  the  mstne  profits 
snd  damages,  the  jury  shall  find  the  actual  cash 
value  of  such  improvements,  the  value  of  the 
me*ne  profits  and  damages,  and  also  the  actual 
cash  value  of  the  land,  without  the  improve- 
ments, uid  the  defendant  shall  have  a  lien  upon 
the  land  for  the  difference  between  the  value  of 
the  mane  profits  and  the  value  of  the  improve- 
ments 80  found;  *  *  *  but  no  defendant  shall 
be  entitled  to  inch  compensation  for  Improve- 
ments, unless  he  duU  claim  the  premises  under 
some  deed  or  contract  td  purchase,  made  or 
acquired  In  good  fsith." 

The  Supreme  Court  of  Mlsaiaslppi  interpreted 
this  statute,  In  1876,  in  Oole  v,  Johnson,  58 
Hiss.,  94,  In  a  suit  lb  chancery  brought  by  a 
person  who  had  bought  lands  at  a  voidprotiate 
•ale,  and  paid  for  them  and  put  valuable  im- 
provements on  them,  to  restrain  an  ejectment 
•olt  against  him,  and  to  have  an  accoimt  taken 
of  the  rents  and  profits,  and  of  the  improve- 
ments an<f  purchase  money,  the  latter  having- 
been  applied  to  paj;  the  debts  of  the  estate,  and 
to  set  Uiem  off  against  each  other,  and  charge 
on  the  land  the  balance  due  the  plaintiff.  Such 
relief  was  granted.  It  was  urged  for  the  de- 
fendants that,  as  tiie  defects  in  the  probate  pro- 
ceedings were  patent  on  the  record,  by  inspec- 
tion, the  plaintiff  was  not  a  purchaser  in  good 
faith,  and  did  not  pay  his  money  in  good 
faith.  The  court  held  that  it  was  suflScient  if 
the  money  was  genuinely  paid,  without  any 
knowledge  or  suHplcion  of  iraud.the  item  "good 
faith,"  bmg  used  in  contradistinction  to  '"bad 
faith;"  and  that  the  expressions  as  to  "good 
faith"  in  section  1667  did  not  import  that  the 
claim  to  compensation  for  improvements  could 
not  be  maintained  if  the  purchaser  could,  by 
any  possible  research,  have  discovered  the  In- 
vfmmty  of  his  title,  and  meant  nothing  more 
than  an  honest  belief  on  the  part  of  ws  pur- 
chaser that  he  was  the  true  owner."  The  court 
sdopted  the  rule  stated  in  Grem  v.  Bi^le,  8 
Wheat.,  1,  79,  that  a  "boneejldn  possessor"  of 
land  is  one,  "Who  not  only  supposes  himself  to 
[81  ]  be  the  true  proprietor  of  land,  but  who  is  Igno- 
rant that  his  title  is  contested  bj  some  other  per- 
son claiming  a  better  right  to  it;"  and  that  alter 
such  occupant  has  notice  of  such  claim,  he  be- 
comes "a  mo^aA^a possessor."  Itfurthersaid: 
"  Our  view  is  uat.  m  order  to  deprive  the  oc- 
cnpant  of  land  under  cokv  of  title,  of  the  ^ue 
of  permanent  improvements  erected  tlureon, 
there  must  be  brought  home  to  him  either 
knowledge  of  an  outstanding  paramount  title, 
or  some  circumstance  from  which  the  court  or 
Jury  may  fairly  infer  that  he  had  cause  to  sus- 
pect the  invalidity  of  his  own  title,  but  that  this 
cannot  be  inferred  merely  because  it  could  have 
been  demonstrated  by  therecordsof  the  county." 
Speaking  of  "  crassa  negligenUa,"  it  added: 
"Where  the  purchase  is  made  under  circum- 
stances which  would  warrant  the  imputation 
of  such  negligence  to  the  purchaser,  as  if,  for 
Instance,  a  deu  was  xecdvM,  without  Inquiry, 
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from  a  mere  stranger  to  the  land,  who  had  net 
ther  possession  thereof  nor  any  actual  or 
parent  claim  thereon,  the  claim  of  belnga  hona 
fde  purchaser  might  well  be  rejected.   But  we 
do  not  think  that  such  imputation  can  ever  be 

EFedicated  of  a  Judicial  sale  because  of  d^ecta 
1  the  record,  wnere  the  land  has  been  bought 
by  a  person  disconnected  with  the  proceedings, 
and  with  no  aetoal  notice  <x  sospiabn  of  thelr- 
regul&rities  contained  in  them. 

The  circuit  court,  It  is  dear,  found,  In  this 
case,  that  the  appellees  acquired  tiielr  alleged 
tiUe  in  good  faith,  under  the  rule  thus  estab- 
lished. The  evidence  is  not  in  the  record,  and 
must  be  r^;arded  as  sufBcient  to  Bupport  such 
finding,  ft  is  shown  that  the  appellees  pur- 
chased under  a  tax  title  In  January,  1876,  went 
into  possession  January  1,  1877,  purchased  the 
Dienntng  decree  February  5, 1877,  pun^ased 
at  the  sue  under  the  deed  of  trust  from  Nelsoh 
to  Short,  February  19,1877,and  purchased  at  the 
sale  under  the  Drenning  decree  April  15,  1878. 
We  do  not  think  that  the  notice,  whatever  it 
was,  given  at  the  sale  of  April  16,  1878,  waa 
sulficient  to  charge  the  appelleos  with  mala 
fidet,  and  that  there  was  nothing  amounting  to 
the  notice  specified  in  the  statute,  until  the 
process  under  the  supplemental  blU  was  served 
on  the  appellees. 

The  only 'questionable  period  left  open  Is  that 
which  remained  until  the  close  of  1880.  The 
testimony  on  which  the  circuit  court  .acted  is 
not  before  us.  It  is  plain,  from  the  opinion  of 
the  court,  that  from  the  testimony  it  had.  It 
found  that  the  improvements  on  the  plantation, 
which  was  a  cotton  plantation,  and  the  fiudU> 
ties  for  preparing  the  cotton  crop  for  market, 
were  dilapidated  when  the  appellees  took  possea- 
sion;  that  the  improvements  made  and  the 
clearing  of  more  land,  In  1878,  added  60  per 
cent  to  the  rent  for  that  year;  and  that  there 
was  thus  constituted  a  pennanent  fund  for  in- 
creased rent  for  after  years,  so  that,  with  the  ad- 
ditional Improvements  made  In  1879,  the  rent 
for  1879  was  equal  to  tbe  rent  for  both  of  the  two 
preceding  years,  and  the  rent  for  1880  was  in- 
creased IfiOO  over  that  for  1879.  The  year 
1679  must  be  considered  as  a  whole  from  Jan- 
uary to  January.  It  is  imposdble  to  tell,  as 
the  proof  is  not  before  us,  now  much  waa  at 
lowed  for  improvements  made  in  1880,  as  the 
fencing  allowed  for  1880  is  stated  in  the  opin- 
ion to  nave  been  mostiy  made  In  1878  and  1879 
and  it  states  that  there  are  several  Items  of 
charge  for  improvements  made  In  1878  and  1879 
and  less  in  1880,  which  cannot  well  be  stated 
otherwise  than  as  a  whole.  As  we  have  not  the 
testimony  which  the  circuit  court  had,  and  it 
appears  to  have  been  carefully  and  minutely 
considered  by  tliat  court,  and  me  appellees  ap- 
pear to  Imve  remained  in  possession  during  1880 
by  consent  and  under  the  sanction  of  an  order 
of  tiie  court,  we  cannot  arrive  at  the  conclusion 
on  this  appeal,  that  the  amount  allowed  ought 
to  be  reduced.  It  is  not  to  be  forgotten  that  the 
appellants  were  seeking  merely  a  sale  of  the 
land  by  a  resort  to  a  court  of  equl^,  and  that, 
while  they  had  the  benefit  of  some  of  the  im- 
provements  in  increasing  rents,  they  had  tha 
benefit  of  the  material  and  permanent  ones  in 
the  increased  value  of  the  lands  for  the  purpose 
of  sale,  including  tha  increased  area  of  culti- 
vated land.  In  such  a  case  there  is  no  inflexible 
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rule  that  the  allowance  for  Dermaneiit  Im- 
uroTementB  sLnll  not  exceed  the  rental  value 
during  the  occupan(gr. 

Tlie  present  case  has  an  analogy  to  that  of  a 
purchaser  at  a  foreclosure  sale,  who  makes  val- 
uahle  improTemcnts  in  the  belief  that  he  has  ac- 
quired an  absolute  title.   He  is  entitled  to  be 

Said  for  them  if  the  premises  are  redeemed.  3 
ones,  Mortgages,  sec.  428.  Where  a  party, 
lawfully  ia  possession  under  a  defective  title, 
mokes  permanent  improvements,  if  relief  ia 
asked  in  equity  by  the  true  owner,  he  will  be 
compelled  to  allow  for  such  improvements.  3 
Story,  Eq.  Jur.,  sec  1237,  ».  I;  Brioht  v.  fiiwrf, 
1  Story,  478,  and  2  Id.,  606;  Patnam  v.  Bimie, 
6  Paige,  890:  WiUiamt  t.  Qihbet,  20  How..  688 
[01  U.  S.,  XV.,  1014]. 

All  tiie  questions  raised  tfj  the  counsel  tcx 
the  appellants  have  been  ezamined  and  consid- 
ered, but  we  have  not  tfiought  it  necessary  to 
comment  on  others  than  those  above  reviewed. 
Upon  the  whole  ease  ware  qf<miniont/tatt&6  de- 
wee  of  Uie  Circuit  Oourt  must  he  qfflmud. 
^buecopy.  Test: 

jHnwi  H.  McKranar.  CSerk,  Sup.  Oourt,  U.  8. 


COUNTY  OP  DIXON,  in  Uic  Stats  or  Ka- 
BHABKA,  P^.  »n  Err., 

V. 

MARSHALL  FIELD. 

(See  8.CBoporterMed.,S-S7.) 

Power     munidpalitite,  to  dmutte  to  raitroada 
— recitdlt  in  boiidt—indoreement,  ^eet 
eatoppei  hj/ — whm  estoppd  mrim»-HU  topouer 
to  tuuo—aeacMed  valuatioin—itmdt  farmMm 
ly  the  State  Oonatitution. 

1.  The  Constitution  of  Nebmska  denies  to  munl&- 
Ipal  bodies  oU  power  to  make  auy  dooatlons  to  rail- 
roiidfl  or  other  works  of  Internal  Improvtimont,  ex- 
cci>t  hy  virtue  of  letflnlatlve  authority,  au<l  an  elec- 
tion held  to  vote  on  the  particular  propoaitlon  in 
purstinnco  thereof. 

2.  llcof  titta  In  municipal  bonds  do  not  extend  to  or 
oovor  mnlton  of  law. 

8.  A  cortitlvttte  Indonod  upon  county  bonds,  re- 
citlnir  the  iictiiBl  facts,  and  tniit  thereby  the  bonds 
arc  cMiiifuiinablo  to  the  law,  when,  judlciiilly  sp«ik- 
Imr.  they  arc  not,  will  not  make  tbem  so,  and  can- 
not nork  un  C6tr>)»|tel  upon  the  county  to  olalm  the 
protoction  of  the  uiw. 

^  A II  cst<i).|H-l  does  not  arise,  except  upon  matters 
of  fiu-t  wlilcli  the  con>orHt«  ofHoets  had  authority 
by  luu'  to  detonnlno  and  to  certify. 

S.  Whrro  tlie  olliccrs  of  the  muuiolpallty  are  In- 
vcteclwlth  the  power  to  decide  whether  a  condi- 
tion jirecctlcnt  to  thelmuloRof  bonds  bos  been  com- 
plicii  with,  tholr  recital  tliat  It  has  been  made  in  the 
bonds  Issued  by  thorn  and  held  to  be  a  Iwna  fide  pur- 
cbn^tT,  Is  concliMive  of  the  fact. 

0.  Where  the  \-alldityof  such  bonds  depends  upon 
an  ostoi>iH>l  ckilniod  to  arise  upon  the  reoit4il'>  there* 
lu,  tlio '|i»^ti<>ii  being  as  to  the  extstonooof  )>ower 
tolsKuoLlifiu,  it  Is  necessary  to  establish  tlittt  the 
officer!'  executing  the  bonds  had  lawful  authority 
to  miiho  the  rcultols  and  to  make  tli«m  oonolusive. 

7.  Where  tlicro  is  no  power  at  all  conferred  to  is- 
sue bonds  in  excess  of  an  amount  equal  to  ten 
per  cent  upon  the  assessed  valuation  of  the  taxable 
property  In  the  oouotr,  no  recital  luTOlvinjr  the 
amount  of  the  wvuvaei  taxable  raluattoo  of  the 
proiiorty  to  be  taxed  for  the  parmeot  of  the  bonds, 
can  take  the  place  of  tba  aasessment  ItoeU  or  eOop 
the  county. 


Not*.— Reettoti  In  negotUMe  bonds  or  Mcuritfet; 
mtOitpelbvietblawefauJatiMreeaed.  Sea  nets  to 
Mercer  Ob.  V.  Uaekett, «  U.     XVIL.  6tB. 

MO 


8.  Oonn^  bonds  toaed  in  oontnTentlao  of  Um 
Oonstltutton  of  the  State,  are  vtM. 

[K0.58B.] 

ButmitteaJan.  $,  18S4.   Decided  Mar.  ti.  1884. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 
This  action  was  brought  in  the  court  below, 
bv  the  defendant  in  error,  to  recover  the  amotmt 
of  one  hundred  interest  coupons  of  $60  each, 
cut  from  bonds  issued  by  the  defendant. 

The  trial  resulted  in  a  verdict  and  Judnnent 
for  the  plaintiff  for  $6,000,  with  costs.  Where- 
upon the  defendant  sued  out  tiiis  writ  of  error. 

The  facts  of  the  case  appear  In  the  opinion  of 
the  court 

Meetre,  A.  J.  Popplaton  and  ILThnnH 
tOB,  for  pldntifl  In  enor: 

The  recitals  contained  in  the  bonds  in  contro 
versy  are  sufficient  upon  settled  adjudlcattont 
of  this  court  to  work  u  eitoppd  ageiiut  the 
county,  

Buchanan  Y.LittAfdd.m  U.S.,2?8  (XXYL. 
188)i  School  Dietricty.  ^ftm«,VoI.S,  No.  0,Mor. 
TnuL:  Ooioma  v.  Bazee,  92  U.  S..  490  (XXIH., 
581):  OrfottMv.  PlattJ»  U.8.,683(XXV..406). 

Mettn.  Geo.  O.  Wri^t  and  w.  L. 
for  defendant  in  error: 

The  caseof  ^B«nanv.(7.*i?.Aft».,7Neb., 
810,  holding  that  there  is  no  warrant  in  that 
State  for  creating  a  county  indebtedness,  in  aid 
of  railroads,  exceeding  in  the  agCTegate  10  per 
cent  of  the  assessed  valuation  m.  the  taxable 
property  was  decided  long  after  the  bonds  in 
this  case  were  issued,  after  the  defendant  in  er- 
ror had  invested  his  money;  and,  hence,  he  can- 
not, upon  the  theo^  of  an  adjudication  by  the 
highest  court  in  a  State,  be  afrccted  thereby. 

If  that  case  had  even  involved  the  rights  of 
an  Innocent  bolder  of  these  coupons,  It  would 
not  be  In  any  manner  binding  on  this  court. 

Pine  Grove  v.  Takott,  19  Wall,  666(86  CJ.  8., 
XXII.,  237);  Pana  v.  Bouler,  107  U.  8.,  M» 
(XXVIL,4a4);  <XeoUr.8upertitor*.tSWa\].,m 
(88  CJ.  S.,  X^,  882):  Mote  v.  Jolinton  Co.,  6 
DiU.,281;  Octpeke  v.  Ih^mgue,  1  WaU.,  175  (88 
V.  8.,Xm,520);  ^te  v.  Mueeatine.  8  Wall.. 
675  (75  U.  8.,XIX.,490). 

The  recitals  in  these  bonds  do  not  estop  the 
county,  In  an  action  by  an  Innocent  holder. 

Mai-Ci/  V.  Omego,  and  Coloma  v.  Eaves,  93  U. 
S.,687,4&1(XXI1I.,748,579);  BisteUv.  J^etwtr 
«/«fl,24  How.,  287  (65  U.  8.,  XVI.,  66«;  St.  Jo- 
seph V.  Rogers,  10  Wall.,  W4  (88  U.  8.,  XXI., 
828);  KiMX  Co.  v.  AspinwaU,  91  How.,  544  (68 
U.  8.,  XVI.,  210);  Von  J/ostrup  v.Maditon,  Mey- 
er V.  Muscatine,  and  Mercer  Co.  v.  Baekett,  1 
Wall.,  291,  884,  88  (68  U.  S^  XVn.,  538.  664, 
548);  Moran  Y.Miami  Co.,%  Black,782(67 17.8., 
XVII.,347);  Venice  y.Mvrdoek,  and  CbntwrwT. 
FoHSeoU,  92 U.  S..  494. 508  (XXUI.,  688,  C^; 
Comra.  v.  BoUet,  and  Comra.  v.  Januairv,  M  U. 
8.,  104,  202  (XXIV.,  46. 110). 

If  there  was  authority  to  issue  the  bonds  and 
the  recitals  are  eftectlve  to  the  extent  claimed 
by  us,  or  even  approximately  so,  plaintiff  can 
recover,  though  the  R.  R,  Co.  did  not  comply 
with  its  contract  „ 

KMiMde  T.  ZqfiiwtU  Co.,  108  V.  8.,  906 
(XXVIL.  793);  L^e  Jn$  Co.  v.  Bntea,  18  Fed. 
fop..  192:  (105  U.  8.,828.XXVL,  UBI);  Ma^ 
vr  T.  Kmy,  a  Fed.  Rep.,  468. 

Bonds  issued  In  excess  of  the  percentage  are 
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not  void  when  the  prerequisite  acts  are  certifled 
by  the  commiasioners  or  other  proper  officers. 
The  holder  is  not  bound  to  look  beyond  the  act 
and  the  recilals. 

Bumboldt  v.Lonff,92  V.  8.,642  (XXin.,752); 
WiUon  Y.Salamanea,  99  U.S.,409  (XXV.,  880); 
Satcteuj.  Fairbanke.  108  U.  8.,  648  (XXVIl., 
820);  Kankakee  v.  Ins.  Go.,  106  U.  8.,  668 
(XXVn.,  809):  Ottawa  v.  Kat  Bank,  18  Fed. 
Rcp.,191;  (105U.  S„  842,  XXVI..  1127);  Bank 
T.  Seneca  FatU,  IB  Pbd.  Rep..  788- 

Mr.  Jtutiee  Kattlwws  delivered  the  opin- 
ion of  the  court: 

This  writ  of  error  brings  into  review  a  judg- 
ment in  favor  of  the  defendant  in  error,  for  the 
■mount  of  certain  ovei^ue  coupons  upon  mu- 
nicipal bonds,  purporting  to  be  obligations  of 
the  plaintiff  in  error. 

The  facts  upon  which  the  judgment  Is  based 
are  as  follows: 

1.  The  defendant  in  error  is  the  innocent 
holder  for  value  of  the  coupons  sued  on,  and  of 
the  bonds  to  which  the^  belong.  .These  bonds 
are  part  of  a  series,  eighty-seven  in  number, 
being  for  $1,000  each,  payable  to  the  Covington, 
Columbus  and  Black  WUa  Railroad  CompaDv 
or  bearer,  in  Kew  York,  on  January  1, 1896, 
with  interest  from  Janiuiry  1, 1876,  until  paid, 
■t  the  rate  of  ten  per  centum  per  annum, 
payable  semi-annually.  Thev  are  executed  in 
proper  form  under  the  seal  of  the  County  and 
were  issued  as  a  donation  to  the  railroad  com- 
pany in  aid  of  the  construction  of  its  road. 

2.  Each  bond  contained  the  recital  that  it  was 
issued  under  aod  In  pursuance  of  an  order  of 
the  county  commfssiooers  of  the  County  of  Dix- 
on, in  the  8tate  of  Nebraska,  and  authorized  by 
an  election  held  In  said  County  on  the  27th  day 
of  December,  1875,  and  under  and  by  virtue  of 
chapter  85  of  the  General  Statutes  of  Nebraska, 
and  amendments  thereto,  and  the  Constitation 
of  said  State,  art.  12,  adopted  October,  A.  D. 
1875. 

8.  On  the  back  of  each  bond  was  the  cer- 
tificate of  the  county  clerk,  reciting  that  this 
issue  of  bonds  was  the  only  one  ever  made  by 
the  County;  that  the  question  of  issuing  saict 
bonds  was  submitted  to  the  people  of  the  Coun- 
-a-i  ty  by  a  resolution  of  the  county  commissioners, 
^  dated  November  24,I87S,in  the  following  form: 
shall  Dixon  County  issue  to  the  C.  C.  £  Black 
Hills  Railroad  Company,  $87,000  ten  per  cent 
twenty  years'  bonds,  payable  both  principal  and 
interest  in  New  York  City,  and  shall  a  tax  be 
annually  levied,  in  addition  to  the  usual  taxes, 
sufficient  to  pa^  interest  as  it  becomes  due,  and 
acctmiulate  a  smldng  fimd  to  pay  the  principal 
at  maturity?  and  further,  this  question  wasde- 
dded  by  a  vote  taken  December  27,1870,  of  463 
totes  for  and  120  against.  This  cwtiiicate  is 
witnessed  by  the  band  and  official  seal  ot  the 
clerk,  of  date  Mav  16,1676. 

4.  There  was  also  indorsed  on  each  bond  the 
certificate  of  the  Secretary  and  Auditor  of  the 
State  of  Nebraska,  dated  October  2,  1876,  that 
it  was  issued  pursuant  to  law,  and  the  further 
certificate  of  the  auditor  of  same  date  that  upon 
the  basts  of  data  filed  in  my  ofQcc,  it  appears 
that  the  attached  bond  has  been  regularly  and 
legally  issued  by  the  County  of  Dixon  to  C.  C. 
&  B.  U.  Railroad  CompanT,andsaid  boud,upon 
presentation  thereof  hj  am  company,  has  this 
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day  been  duly  registered  In  my  office  in  accord- 
ance with  the  provisions  of  an  ActentiUed  "An 
Act  to  Authorize  the  Registration,  Collection 
and  Redemption  of  County  Bonds,  Approved 
February  26,  1876." 

5.  That  the  assessed  valuation  of  all  the  tax- 
able property  of  the  County  of  Dixon.the  plaint- 
iff in  error,  at  the  last  previous  assessment  and 
valuation  made  in  the  ^ring  of  1876,  and  which 
continued  in  force  untu  the  spring  of  1876,  and 
which  was  shown  and  appeared  from  the  books 
of  public  record  of  said  county,  was  $587,381 
ana  no  more;  and  of  which  the  amoimt  of  the 
bonds,  issued  in  pursuance  of  said  election,  was 
more  than  ten  per  cent,  but  less  than  fifteen  per 
cent. 

The  statute  referred  to,  on  the  face  of  the 
bonds,  chapter  85  of  the  Qeneral  Statutes  of 
Nebnuka,  authorizes  any  county  or  dty  in  the 
State,  "  To  issue  bonds  to  aid  in  the  construc- 
tion of  any  railroad  or  other  work  of  internal 
improvement,  to  an  amount  to  be  determined 
by  the  county  commissioners  of  such  county  or 
the  city  council  of  such  city,  not  exceeding  ten 
per  cent  of  the  assessed  valuation  of  all  taxable 

Sroperty  in  said  county  or  city, "  with  an  ad* 
itional  proviso  requiring  a  previous  submis- 
sion of  the  question  of  isniing  such  bonds  to  s 
vote  of  the  fegsi  voters  of  the  county  or  city, 
in  the  manner  provided  by  law,  for  submitting 
to  the  people  of  a  county  the  question  of  bor* 
rowing^  money.  It  was  also  provided  that  the 
proposition  of  the  question  should  be  accom- 
panied by  a  provision  to  levy  a  tax  annually  for 
the  payment  of  the  interest  on  the  bonds  as  it 
should  become  due.  stating  also  the  rate  of  in- 
terest and  the  time  when  t£e  principal  and  In- 
terest should  be  made  payalue.  Upon  a  ma- 
jority of  the  votes  cast  being  in  favor  of  the 
proposition  submitted,  and  a  record  thereof  be- 
ing mode,  and  public  notice  given  for  a  specific 
period  of  its  adoption,  it  was  required  that  the 
bonds  should  be  issued.  This  Act  took  eff  ectFeb< 
ruary  16,  1869.  On  February  17, 1876,  it  was 
amended  so  as  to  ret^uire  two  thirds  of  the  votes 
cast  at  such  an  election,  instead  of  a  mere  ma- 
jority, to  be  in  favor  of  the  proposition,  so  as  to 
authorize  the  issue  of  the  bonds. 

The  Constitution  of  Nebraska  took  effect  No- 
vember 1,  1875. 

Section  2,  article  TCTt.  of  that  Constitution  is 
as  follows: 

"No  city,  county,  town,  precinct,  municipali- 
ty or  other  subdivision  of  the  State,  shall  ever 
make  donations  to  any  railroad  or  other  wo^ 
of  internal  improvement,  unless  a  proposition 
so  to  do  shall  have  been  first  submitted  to  the 

aualified  electors  thereof,  at  an  election  by  au- 
lority  of  law:  Provided,  That  such  donations 
of  a  county,  with  the  donations  of  such  subdi- 
visions, in  the  aggr^ate,  shall  not  exceed  ten 
per  cent  of  the  assessed  raluation  of  such  coun- 
ty; Provided,  further.  That  any  city  or  county 
may,  by  a  two  thirds  vote,  increase  such  Indebt- 
edness five  percent  in  addition  to  such  ten  per 
cent,  and  no  bonds  or  evidences  of  indebtedness 
so  issued  shall  be  valid  unless  the  same  shall 
have  indorsed  thereon  a  certificate  dgned  by  the 
Secretary  and  Auditor  of  the  State,  show  big 
that  the  same  is  issued  pursuant  to  law." 

The  defense  insisted  upon  at  the  trial  hi  the 
circuit  court  was  that  the  bonds  were  issued 
witiiout  authoriQr  ot  law  and  were  void ;  and 
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being  there  OTemiled,  It  Is  now  relied  on  as  er- 
ror in  the  lodgment,  for  which  it  should  be  re- 
versed. 

In  support  of  the  judgment  and  of  the  va- 
[881  lidity  of  the  bonds  on  which  it  rests,  it  is  said, 
that  by  the  terms  of  the  Statute  of  February  15, 
1869,  as  amended  by  the  Act  ol  Febmary  17, 
167S,  authority  was  gtren  to  the  County  to  is- 
sue  such  bonds  to  an  amount  not  exceeding  ten 
per  cent  on  the  assessed  valuation  of  the  tax- 
able property  in  the  county;  that  this  Act  was 
not  nj|>ealed  by  the  adoption  of  the  Constitution 
In  1875,  but  in  fact  was  expressly  continued  in 
force,  by  section  1,  article  XVI.,  the  schedule 
of  that  mstrument,  whereby  it  was  "Ordained 
and  declared  that  all  laws  in  force  at  the  time 
of  the  adoption  of  this  Oonstltutlon,  not  Incon- 
sistent therewith,  etc.,  slull  continue  to  be  as 
valid  as  if  this  Constitution  had  not  been  adopt- 
ed and  that  the  authority  conferred  by  this 
Act  to  issue  bonds  to  the  extent  of  ten  per  cent 
upon  the  assessed  valuation  of  the  taxable  prop- 
erty in  the  county,  was  enlu'ged  and  extended 
by  the  pntviso  in  the  Sd  section  of  the  12th  ar- 
ticle of  the  ConstitutioD,  so  as,  upon  a  two 
thirds  vote,  which  was,  in  fact,  cast,  m  favor  of 
the  originfu  proposition,  to  authorize  an  issue 
of  bonds  to  the  additional  amount  of  five  per 
cent  upon  the  same  valuation  without  add!- 
tionat  legislative  authority.  The  construction 
claimed  for  the  constitutional  provision  is,  that 
whenever  tlu  Legislature  has  authorized  an  is- 
sue  of  bonds  to  the  extent  of  ten  per  cent  upon 
the  basis  named,  the  Constitution  operates,  upon 
that  authority,  ob  propria  tig&re,  and  empowers 
the  county  orQcers  to  submit  a  proposition  for 
an  issue  of  bonds  to  the  extent  of  fifteen  per 
cent  upon  the  same  valuation,  and  to  issue  the 
bonds  accordingly.  If  sanctioned  by  a  two  thirds 
vote  of  the  electors  of  the  county.  It  would  re- 
sult from  the  adoption  of  this  interpretation, 
that  an  Act  of  the  Legidatuie  authorizing  an 
Issue  of  bonds  limited  to  the  extent  of  ten 
per  cent  upon  the  assessment,  but  requiring  a 
previous  two  thirds  vote  in  favor  of  tluit  propo- 
sition, would  be  unconstitutional  and  void,  so 
far  as  it  sought  to  limit  the  right  to  issue  bonds 
to  less  than  fifteen  per  cent  upon  the  assessed 
valuation  of  the  taxable  property  in  the  county; 
it  being,  upon  this  supposition,  a  ccmatituUonal 
right  and  ^WiX  of  the  county,  when  the  stat- 
ute autliorized  an  issue  of  bonds  at  all,  to  in- 
crcftse  the  autliorized  amount  upon  a  two  thirds 
vote  by  the  maximum  addition  fixed  by  the 
Constitution. 

.        Such  a  construction  of  the  Constitution  seems 
Lowj^o     predicated  upon  the  idea  that  one  of  the 
evils  sought  to  be  remedied  by  such  provisions. 
Is  the  reluctance  of  legislative  bodies  to  grant  to 
municipal  corporations  sufTlcicntly  extensive 

Erivilcges  in  contracting  debts  for  purposes  of 
iternal  improvement;  but  the  history  of  con- 
stitutional amendment  does  not  seem  to  us  to 
Justify  this  assumption. 

On  the  contrary,  we  regard  the  entire  section 
as  a  prohibition  upon  the  municipal  bodies  enu- 
merated, in  the  matter  of  creating  and  increas- 
ing the  public  debts,  by  express  and  positive 
limitations  upon  the  legislative  power  itself. 
There  must  be  authority  of  law,  that  is  by  stat^ 
ute,  for  every  issue  ofbondsasadonation  to  any 
railroad  or  other  work  of  internal  improvement; 
and  the  election  required  as  a  preliminary  may 
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be  detennlned  by  a  ma}(»lty  vote,  if  fhe  Legis- 
lature BO  prescribes,  in  which  event  the  amount 
of  the  donation  of  Uie  coimty,  with  that  of  ell 
its  subdivisions,  in  the  aggregate  shall  not  ex- 
ceed ten  per  cent  of  the  ass^sed  valuation  of 
the  taxable  property  in  the  county;  but  the  L^ 
isUture  may  authorize  an  amount,  not  to  exceed 
fifteen  per  cent  on  the  assessment,  on  condition, 
however,  that  at  the  election  authorized  for  the 
purpose  of  i^rmining  that  question, the  prop- 
osition shall  be  assented  to  by  a  vote  of  two 
thirds  of  the  electors.  It  would  be  an  anoma- 
lous provision,  that  whenever  statutory  author- 
ity was  given  to  issue  a  prescribed  amount  of 
bonds,  it  should  operate  as  an  authority,  upon  r 
popular  vote,  not  otherwise  directed,  to  issue  an 
amount  In  addition.  We  cannot  think  It 
any  part  of  the  purpose  of  the  Conatltatlon  of 
Nebraska  to  enable  a  coun^,  dther  to  add  to 
Its  existing  or  its  authorized  Indebtedness  any 
increase,  without  the  express  sanction  of  the 
Legislature;  and  are  persuaded,on  the  contrary, 
that  the  true  object  of  the  proviso  is  to  limit  the 

Siwer  of  the  Legislature  Itself,  by  definitely  flz- 
g  the  terms  and  conditions  on  which  alone  It 
was  at  liber^  to  permit  the  increase,  as  well  as 
the  creation  of  municipal  Indebtedness.  The 
language  of  the  proviso  that  seems  to  counte- 
nance a  contrary  construction,  by  words  appar- 
ently conferring  Immediate  power  upon  coun- 
ties to  increase  their  indebtednes8,must  be  taken 
in  connection  with  the  express  and  positive  pro-  reo] 
hibition  of  the  body  of  thesecUon.  This  denies 
to  mimiclpal  bodies  all  power  to  make  any  do- 
nations to  railroads  or  other  works  of  internal 
improvement,  except  tiy  virtue  of  legislative 
authority,  and  an  election  held  to  vote  on  the 
particular  proposition  in  pursuance  thereof. 
The  proviso  makes  a  special  rule  for  a  special 
case,  and  authorizes  an  additional  amount  of  in- 
debtedness, but  oidv  to  be  contracted  in  the  con- 
tingency mentioned,  and  subject  to  the  condi- 
tion already  prescribed  for  ail  donations,  that 
Is,  by  means  of  an  election  to  decide  the  ques- 
tion submitted,  held  in  pursuance  of  statutory 
authority.  An  indebtedness  to  the  extent  of 
ten  per  cent  on  the  assessed  value  of  the  taxable 
property  may  be  authorized  by  statute,  to  be 
sanctioned  by  a  mere  majority  of  the  popular 
vote;  but  no  more  than  tnat  amount  shall  be 
permitted  by  the  Legislature,  except  when  ap- 
proved by  two  thirds  of  the  electors;  and  in  no 
event  more  than  fifteen  per  cent  upon  the  as- 
sessment, in  the  aggregate,  including  any  pre- 
existing indebtedness.  Whether  uie  whole 
amount  of  indebtedness,  authorized  by  the  Con- 
stitution, to  the  extent  of  fifteen  per  cent  on  the 
the  assessed  value  of  the  taxable  property  may 
be  contracted,  by  authority  of  an  Act  of  the 
Legislature,  authorizing  its  creation  at  one  elec- 
tion upon  a  single  vote,  it  is  unnecessary  to  de- 
cide, ifcr,  in  the  present  case,  there  was  no  leg- 
islative authority  to  create  a  debt  in  excess  of 
the  ten  per  cent  upon  the  assessment. 

Thise  views  coincide  with  tbose  expressed  by 
the  Supreme  Court  of  NebrasJu  in  the  case  oi 
Beineman  v.  A  A  Oo.,  7  Neb.,  810.  where  the 
very  question  raised  here  was  discussed  and  de- 
cided; so  that  the  construction  we  have  adopted 
of  the  Conntitutlon  of  the  State  we  cannot  but 
regard  as  not  only  correct  in  itself,  but  as  now 
the  settled  rule  o/t  decision,  established  by  the 
highest  Judicial  tribunal  of  the  State. 
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It  follows  thftt  the  bonds  In  question  were  is- 
•ned  without  warrant  of  law,  and  if  the  defense 
is  pennitted,  must  be  declared  TOld  and  Insnf- 
Udent  to  support  the  judgment 

Bnt  it  is  argued  on  the  part  of  the  defendant 
In  error  that  the  plaintifl  in  error  is  estopped, 
by  the  recitals  in  the  bonds,  to  allege  their  in- 
-validity  on  this  ground. 
C91]  The  recitals  in  thebonds,  which  ore  lalied  on 
for  this  purpose,  are  as  follows: 

"This  bond  is  one  of  a  series  of  ^.000  is- 
-•ued  under  and  in  pursuance  Of  an  order  of  the 
county  comrolssioDers  of  the  County  of  Dixon, 
tn  the  State  of  Nebraska,  and  authorized  by  an 
«Iect]oD  held  in  the  saidCountvon  the  37th  day 
of  December,  A.  D.  1875,  an<l  under  and  by 
virtue  of  chapter  86  of  the  Qeneral  Statutes  of 
Nebraska,  and  amendments  thereto,  and  the 
CoDstltutlon  of  the  said  State,  article  13,  adopt- 
ed October,  A.  D.  1875." 

These  recitals,  in  conjunctioD  with  the  certifi- 
cate of  the  county  clerk,  and  those  of  the  Sec- 
rctoiy  and  Auditor  of  State,  it  is  claimed,  de- 
clare a  compliance  with  the  law  in  the  issue 
<d  the  bonds,  which,  as  against  an  innocent 
bolder  for  value,  cannot  now  be  questioned. 

The  6th  section  at  chapter  85  of  the  General 
Statutes,  Act  of  Februaiy  15,  1860,  provides 
that  "Any  county  or  city  which  shall  have  is- 
sued its  bonds  in  pursuance  of  tills  Act  shall  be 
estopped  from  pleading  want  of  consideration 
tliereior;"  and  an  Act  passed  February  26,1875, 
authorizes  the  rcgistrauon  of  county  ho'nds.witb 
a  view  to  tbeir  collection  and  redemption.  It 
requires  the  county  ofBccrs,in  the  first  pIace,to 
make  registration  of  all  the  named  particulars 
In  respect  to  the  bonds  issued  by  them,  a  certl- 
Hod  statement  ot  which,  made  out  and  trans- 
mitted by  them,  is  rctjuired  to  be  recorded  by 
tlie  Auditorof  State.  Wlienever  the  holders  of 
county  ))onds  shall  present  the  same  to  the  Au- 
ditor of  State  for  ref^tration,  the  auditor, 
upon  Mag  satisfied  that  such  bonds  have  been 
issued  according  to  law,  it  fs  further  provided, 
ahull  register  the  same  in  his  office  in  a  book  to 
be  kept  for  that  purpose,  in  the  same  manner 
that  euch  bonds  are  registered  by  the  otBcers  is- 
suing the  same,  and  shall,  under  his  seal  of  of- 
fice, certify  upon  such  bonds  the  fact  that  they 
hnve  been  regularly  and  legally  Issued,  and  that 
such  bonds  have  been  registered  in  his  office  in 
accordance  with  the  provisimiR  of  the  A<^.  This 
re^stratton  is  made  the  batis  on  which  he  as- 
certains the  amount  of  taxes  annually  to  be  lev- 
led  to  meet  the  accruing  interest  and  sinking 
f92jfund  to  be  certified  to  the  county  clerk,  who  is 
to  ascertain  and  levy  the  tax  for  that  purpose, 
to  be  collected  and  paid  to  the  county  treasurer. 

The  section  of  article  12  of  the  Constitution 
already  cited,  requires,  as  essential  to  the  -vsr 
lidity  of  niunicfpaf  bonds,  an  indorsement  there- 
on of  a  certificate  signed  by  the  Secretary  of 
State  and  Auditor  of  State,  sliowiug  that  the 
Kunc  is  issued  in  pursuance  of  law. 

No  conclusive  effect  Is  ^ven  by  the  Consli- 
tnlion  or  the  statute,  to  this  rcijistration  or  to 
tliese  certificates;  and  in  tbe  considemtion  of 
the  (juestion  of  estoppel,  they  mav  be  laid  out 
of  view.  In  any  event,  they  could  not  be  con- 
eidci*ed  as  more  comprehensive  or  efficacious 
than  the  stiitcments  contained  in  the  body  of 
the  bonds,  and  verified  by  the  si^aturc  oi  the 
county  olficers  and  tbe  seal  of  the  county,  ex- 
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cept  as  additional  steps,  required  to  be  taken  in 
the  process  of  issuing  the  bonds  and  rencUved 
necessary  to  their  vaudity. 

Becturing  then  to  a  consideration  of  the  re- 
citals In  the  bonds,  we  assimie.for  the  purposes 
of  this  argument,  that  they  are  in  le^  effect 
equivalent  to  a  representation,  or  warranty,  or 
certificate,  on  the  pert  of  the  county  officers, 
that  everything  necessary  by  law  to  be  done  has 
been  done,  and  every  fact  necessary,  by  law,  to 
have  existed,  did  exist,  to  make  the  bonds  law- 
ful and  binding. 

Of  course,  this  does  not  extend  to  or  cover 
matters  of  law.  All  parties  are  equally  bound 
to  know  the  law;  and  a  certificate  reciting  the 
actual  facts,  and  that  thereby  the  bonds  were 
conformable  to  tbe  law,  when,  judicially  speak- 
ing, they  are  not,  will  not  make  them  so,  nor 
can  it  work  an  estoppel  upon  the  county  to 
claim  tbe  protection  of  the  law.  Otherwise 
would  always  be  in  the  power  of  a  municipal 
body,  to  which  power  was  denied,  to  usurp  the 
forbidden  authority,  by  declaring  that  its  as- 
sumption was  within  the  law.  Tliis  would  be 
the  clear  exercise  of  le^slative  power,  and 
would  suppose  such  corporate  bodies  to  be  su- 
perior to  the  law  itself. 

And  the  estoppel  does  not  arise,  except  upon 
matters  of  fact  which  the  corporate  officers  had 
authority  by  law  to  determine  and  to  certify. 
It  is  not  necessary,  it  is  true,  that  the  recital 
should  enumerate  each  particular  fact  essentia)  [93] 
to  the  existence  of  the  obligation.  A  general 
statement  that  the  bonds  have  been  issued  in 
conformity  with  the  law  will  suffice,  so  as  to 
embrace  every  fact  wUch  the  officers  maldng 
tbe  statement  are  authorized  to  determine  and 
certify.  A  determination  and  statement  as  to 
tbe  whole  series,  where  more  than  one  is  In- 
volved, is  a  determlnndon  and  certificate  as  to 
each  essential  particular.  But  it  still  remains, 
that  there  must  be  authori^  vested  in  the  of- 
ficers, by  law,  as  to  each  necessaiy  fact, whether 
enumerated  ornon-enumerated,toascdtainand 
determine  its  existence,  and  to  guaranty  to 
those  dealing  with  them  the  truth  and  conclu- 
siveness of  their  admissions.  In  such  a  case, 
the  meaning  of  tbe  law  grantingpower  to  issue 
bonds  is,  that  they  may  oe  issuef,  not  upon  the 
existence  of  certain  facts,  to  be  ascertained  and 
determined  whenever  disputed,  but  upon  the 
ascertainment  and  determination  of  their  exist- 
ence, by  the  officers  or  body  designated  by  law 
to  issue  the  bonds  lumn  such  a  contingency. 
Tliis  becomes  very  plain  when  we  suppose  tfie 
case,  of  such  a  power  granted  to  issue  bonds, 
upon  the  existence  of  a  state  of  facts  to  t>e  as- 
certained and  determined  by  some  persons  or 
tribuual  other  than  those  authorized  to  Issue 
the  bonds.  In  that  case  it  would  not  be  con- 
tended that  a  recital  of  the  facts,  in  the  Instru- 
ment itself,  contrary  to  the  finding  of  those 
charged  by  law  with  that  duty,  would  have  any 
Icgiil  effect.  So,  if  the  fact  necessary  to  tbe  ex- 
istence of  tbe  authorilv  was  by  law  to  be  ascer- 
tained, not  officinlty  ov  tbe  officers  charged 
with  the  execution  of  the  power,  but  by  relOT* 
encc  to  some  express  and  d^nlte  recmrd  of  a 

fmblic  character,  then  the  true  meaning  of  the 
:iw  would  be,  that  tlie  authority  to  act  at  all 
depended  upon  the  actual  objective  existence 
of  the  requisite  fact,  as  shown  by  tlie  record, 
and  not  upon  its  ascertainment  and  determina- 
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tlOD  by  aoyoDe;  and  the  consequence  would 
necessarily  follow,  that  all  persona  claiming 
under  the  exercise  of  such  a  power  might  be 

{mt  to  proof  of  the  fact,  made  a  condltioQ  of 
t8  lawfulness,  notwithstanding  any  ledtals  in 
the  instrument. 

This  principle  is  the  essence  of  the  rule  de- 
clared upon  this  point,  by  this  court,  io  the  well 
r«ui  considered  words  of  Mr.  Jttttiee  Strong,  in  €k>l- 
oma  v.  Saj>e8, 98 U.S.  484  [XXIII..  5Tf|,  wliere 
be  states,  p.49I  [582]  th&tltia, "Where it  may  be 
gathovd  from  the  legislative  enactment  that  the 
officers  of  the  municipality  were  invested  with 
the  power  to  decide  whetlier  the  condition  pre- 
cedent has  been  complied  witli,"  that  "their 
recital  that  it  has  been,  made  in  the  bonds, 
luued  by  them  and  held  by  a  6ona  ride  purchas- 
er, is  conclusive  of  the  fiict  and  binding  upon 
the  nnuiicipality;  for  the  recital  is  itseu  a  de- 
cision of  the  fact  by  the  appointed  tribunal." 

The  converse  Is  embracea  in  the  proposition 
and  is  cquallr  true.  If  the  officers  authorized 
to  issue  Donas,  upon  a  condition,  are  not  the 
appointed  tribunal  to  decide  the  fact,  which 
constitutes  the  condition,  their  recital  will  not 
be  accepted  as  a  substitute  for  proof.  In  other 
words:  where  the  Talidityof  the  bonds  depends 
vpon  an  estoppel,  claimed  to  arise  upon  uie  re- 
citals of  the  instrument,  the  question  being  as 
io  the  existence  of  power  to  issue  them.  It  ia 
necessary  to  establuh  that  the  officers  execut- 
ing the  bonds  had  lawful  authority  to  make  the 
recitals  and  to  make  them  conclusive.  The 
very  ground  of  the  estoppel  is,  that  the  recitals 
are  the  official  statements  of  those  to  whom 
the  law  refers  the  public  for  authentic  and  final 
Information  on  the  subject. 

This  is  the  rule  which  has  been  constantly 
applied  bv  this  court  tn  the  numerous  cases  in 
which  it  has  been  involved.  The  difTerences  in 
theresultuf  the  judgments  have  depended  upon 
the  question,  whether,  in  the  particular  case  un- 
der considnatlon,  a  nir  construction  of  the  law 
authorized  the  officers  issuing  the  bonds  to  as- 
oertidn,  determine  and  certify  the  existence  of 
ihe  facts  upon  which  their  power,  by  the  terms 
af  the  law,  was  made  todepend;  not  including, 
of  course,  that  class  of  cases  in  which  the  con- 
troversy related,  not  to  conditions  precedent,  on 
which  the  ri^t  to  act  at  all  depended,  but  upon 
eonditiCHis  i^ectlng  only  the  mode  of  exercis- 
ing a  power  admitted  to  have  come  into  being. 
JSny  T.  Otwego.  92  U.  8.,  637  [XXIII.,  7481; 
Omn.  T.  J9W/«,  94U.  8.,  KWTXXIV..  46]; 
Oamn.  Y.Clark.  94  U.  S.,278  rXXlV.,59];  War- 
r«n  Co.  V.  Marey,  97  U.  8..  m  [XXIV.,  9771; 
Plana  v.  Bowler,  107  U.  8.,  529  [XXVII.,  4241. 
[9S]  In  the  present  case  ther^  was  no  power  at  ail 
conferred  to  issue  bonds,  in  excess  of  an  amount 
equal  to  ten  per  cent  upon  Uie  asseraed  valua- 
tion of  the  taxable  property  in  the  County.  In 
determining  the  limit  of  power,  there  were  nec- 
easarily  two  factors:  the  amount  of  the  bonds 
to  be  issued,  and  the  amount  of  the  assessed 
value  of  the  property  for  purposes  of  taxation. 
The  amount  of  uie  bonds  issued  was  known.  It 
Is  stated  in  the  recital  itself.  It  was  $87,000. 
The  bolder  of  each  bond  was  apprised  of  that 
fact.  The  amount  of  the  assessed  value  of  the 
taxable  property  in  the  county  is  not  stated; 
but,  ex  9t  tenmnd,  it  was  ascertainable  in  one 
way  only,  and  that  was  by  reference  to  the  as- 
aessmeni  itself,  a  public  record  oquallr  acces- 
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sible  to  all  intending  purchasers  of  bonds,  a» 
well  as  to  the  county  ^cers.  This  being  knowi^ 
the  ratio  between  the  two  amounts  was  fixed 
by  an  arithmetical  calculation.  No  recital  In- 
volving the  amount  of  the  assessed  taxable' 
valuation  of  the  property  to  be  taxed  for  the 
payment  of  the  bonds  can  t^e  the  place  of  the- 
assessment  itself,  for  it  is  the  amount,  as  fixed 
by  reference  to  that  record,  that  Is  made  by  the- 
(institution  the  standard  for  measuring  the- 
limit  of  the  municipal  power.  Kotlilng  m  the- 
way  of  inquiry,  ascertainment  or  detenninaUoik 
as  to  that  f  act,is  submitted  to  the  county  officers. 
They  are  boimd,  It  is  true,  to  learn  from  the 
assessment  what  the  limit  upon  their  authorl' 
ty  is,  as  a  necessary  prelimlnanr  in  Uie  exercise 
of  their  functions,  and  the  performance  of  their 
duty;  but  the  information  Is  for  themselvea 
alone.  All  the  world  besides  must  have  itfnnn 
the  same  source  and  for  themselves.  The  fact, 
as  It  is  recorded  in  the  assessment  Itself,  is  ex- 
trinsic and  proves  itself  by  Inspection  and  con- 
cludes all  determioations  that  contradict  It. 

The  case  is  to  be  distinguished  from  Marc^ 
V.  Oneego  [rupra],  where,  although  it  was  pro- 
vided that  the  amount  of  the  bonds  voted  by 
any  township  should  mtt  be  above  such  a  sunk 
as  would  require  a  levy  of  more  than  one  per 
cent  per  annum  on  the  taxable  property  of  sucb 
township  to  pay  the  yearly  Interest,  it  was  held 
that  the  existence  of  sufilcient  taxable  property 
to  warrant  the  amount  of  the  subscription  and 
Issue,  it  not  bdng  designated  as  fixed  by  the  as- 
sessment, was  one  of  those  prerequisite  facts  to  [96] 
the  execution  and  issue  of  the  bonds,  which  was 
of  a  nature  that  required  examination  and  de- 
cision, and  had  been  referred  by  the  statute  to 
the  inquiry  and  determination  ot  the  board.  In 
SJierman  Co.v.  Simondt.  109  U.8.,735.[XXVII., 
109S1,  the  county  commissioners  were  consti- 
tuted by  the  statute  the  tribunal  for  the  purpose 
of  determining  the  amount  of  the  indebtedness^ 
in  excess  ot  which  the  bonds  were  not  to  be  Is- 
sued, and  their  decUion  was  accordingly  held 
to  be  conclusive. 

On  the  other  hand.  It  Is  witiiln  the  principle 
of  the  decision  in  Btichanan  v.  Litehjield,  102 
U.  S.,  278  [XXVI.,  188],  where  it  was  said,  p. 
289  [1891,  tlut,  "  The  purchaser  of  the  bonds 
was  cert^nly  bound  to  take  notice,  not  only  of 
the  constitutional  limitation  upon  munldpsj  In- 
debtedness, but  of  such  facts  as  the  authorized 
official  assessments  disclosed  concerning  the 
valuation  of  taxable  property  within  the  dty 
for  the  year  1873."  And  it  is  directiy  within 
the  decision  In  JHortkem  Jfat.  Bk.  v.  Porter  \ante, 
2681.  In  that  case,  the  existence  of  the  power 
to  issue  the  township  bonds  In  suit,  depended 
upon  the  fact  that  the  coun^  commifsionera 
had  not  been  pre>.  iousU  authorized  by  a  popular 
vote,  or  an  imreasonaole  delay  in  taking  one» 
to  make  a  subscription  on  behalf  of  the  county. 
It  was  there  said:  "Whether  they  had  not  been 
so  authorized,  that  is,  whether  the  ouestion  of 
subscription  had  or  had  not  been  suomitted  to 
a  county  vote,  or  whether  the  coun^  commis- 
sioneis  had  failed  for  so  long  a  time  to  take  the 
sense  of  the  people  as  to  show  that  they  had  no^ 
within  the  meaning  of  the  law,  been  authorized 
to  make  a  subscription,  were  matters  with  which 
the  trustees  of  the  township.  In  the  discharge 
of  their  ordinary  duties,  had  no  official  conneo- 
tion  and  which  the  statute  had  not  committed 
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16  their  final  determbiation.  Qraating  thnt  the 
recital  in  the  bonds  that  thej  were  issued  '  in 
pursuance  of  the  provisions  of  the  several  Acta 
of  the  Oenoal  Aisembly  of  Ohio,'  is  equivalent 
to  an  en>re«  recital  that  the  county  comrais- 
aionerq  had  not  been  authorized  by  a  vote  of 
the  county  to  subscribe  to  the  stock  of  this  com- 
pany and  that,  consequently,  the  power  con- 
ferred upon  the  township  was  brought  into  ex- 
istence, still  it  is  the  recital  of  a  fact  arising  out 
[97]  ^  diMles  ot  county  offlcers,  and  which  the 
purchaaer  and  all  others  must  be  presumed  to 
know  did  not  belong  to  the  townsnlp  to  deter- 
mine, so  as  to  confer  or  create  power,  which 
under  the  law  did  not  exist." 

We  hold,  therefore,  that  the  plidntifF  In  error 
is  not  estopped  by  the  recitals  In  the  bonds  to 
deny  their  validity :  and  that  having  been  Issued, 
in  contravention  of  the  Constitution  of  the  State, 
they  are  without  warrant  of  law  and  are  void. 
The  judgment  ^iha  dreuit  C&wri  it,  (her^ore, 
erroneout  and  m-utt  be  revereed;  arid  a*  Vie  facte 
appear  upon  M«  pleadinga  and  by  a  epeeial  ver- 
d  iet,  the  eauee  ie  remanded  m'tA  direetiont  to  enter 
Judgment  for  the  drfendant  bdow,  and  Hie  eo 
ordered. 
TrueoopT'  Tegtt 

Jomea  HJbsKennor*  (3eric,  Sap,  Oomt,  U.  S. 
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LOUIS  McMURRAY  bt  al.,  Apptt., 

DWIOHT  D.  UALLOBY  bt  ax^ 

(Sees,  a,  Iteportor<a  ed.,  ffr-m) 

Patent,  ii^ienii\fHnffed—daimtinre4ente—die- 
^mer, 

L  A  patent  for  a  oomblnatlOQ  la  not  Infringod  by 
a  oommn&tloD  which  substantially  differs  tromsuon 
patent  In  any  of  Its  parts. 

1:  Claims  of  a  re-Issued  patent  irhloh  Include  de- 
vloea  not  ooveied  by  the  original  patent,  are  void. 

a.  It  Is  not  oompelent  for  the  ratentee  or  his  as- 
•Iffncea,  by  merely  dtaclalmlng  all  the  obangeg  made 
In  the  re-lsmied  patent,  to  revive  and  restore  the 
origiaal  patent. 

[No.  250.] 

Argued  Mar.  11,  IS,  1884.   Decided  Mar.  $4, 
1884. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maiyland. 
The  history  and  fiicts  appear  In  the 

Statement  of  the  case  by  Mr.  Justice  WoodK 
The  bill  was  filed  September  2, 1879,  by  Louis 
HcMuTxay,  EdwardM.  Langaud  George  Bum- 
ham,  doing  business  as  a  firm  under  ue  name 
ofUcMorr^r.LanK&BurDham.against  Dwight 
D.  Mallory  and  Jesse  0.  Luddington,  domg 
business  as  a  firm  under  the  name  of  D.  D. 
Uallory  &  Co.,  to  restrain  the  Infringement  by 
them  of  two  certain  letters  patent.  The  first 
was  a  re-issued  patent  for  certain  new  and  use- 
ful improvements  in  solderiug  machines,  tiie 
original  of  which  had  been  granted  to  Abel 
Bwker,  Hay  17,  1870,  re-issued  to  Edward  M. 
Lang,  one  of  complainants,  Januaiy  11,  1876, 
ud  ^ain  le-issued  to  him  July  1, 1879;  tiiesec- 
ond  was  a  re-issued  patent  for  an  improvement 
in  soldering  irons,  the  ongiDa]  of  which  bad 
been  granted  to  Jabez  A.  jBostwick,  June  31, 
1870,  and  re-Issued  October  29, 1878,  to  £.  M. 
iMogA  Co. 

Ill  D.  8. 


The  answer  of  the  defendants  denied  the  in- 
fringement of  either  of  the  patents  on  which 
the  suit  was  brought,  denied  that  either  Barker 
or  Bostwick  was  the  original  Inventor  of  the 
improvements  for  which  Unoriginal  letters  pa- 
tent were  Issued  to  them  respectively,  denied 
that  either  of  the  letters  patent  were  ever  sur- 
rendered according  to  law,  and  alleged  that  the 
re-issues  were  not  for  the  same  Inventlona  as 
those  described  In  the  original  letters  patent. 
Upon  final  bearing,  the  circuit  court  dismissed  ^  ^ 
the  bill,  and  the  complainants  have  brought  that 
decree  under  review  by  this  appeal. 

Mr.  BenJ.  Price,  lor  appellants. 

Meten.  SebaaUaA  Brown  and  Robert 
H.  Smith,  for  appelleee. 

Mr.  JxuUce  Woods  delivered  the  oirfnlon  of 
the  court: 

We  shall  first  condder  the  Barker  patent. 
The  original  patent  was  described  In  the  specifi- 
cation as  a  new  and  useful  machine  for  open- 
ing and  closing  or  sealing  fruit,  oyster  and  all 
ouer  cans,  hermetically  sealed.  The  specifica- 
tion was  illustrated  by  drawings,  as  follows: 


J*a 


They  were  described  tlius:  "Figure  lis  a  ver- 
tical section;  FigureSIsarepresentaUonoftbe 
machine  as  apphed  to  the  can  in  opeuinf^;  Fig- 
ure 3  as  applied  in  clodng  or  sealing,  with  the 
di^  withdrawn  and  the  uidinjg  rod  pressed  ud- 
on  the  cover  to  hold  It  until  the  solder  or  seal- 
ing material  hardens."  The  specification  then 
proceeds  as  follows: 

"In  constructing  tliis  machine  I  make  the 
disk  or  casting  A  of  sufficient  thickuess  to  re- 
tain the  heat  and  of  suitable  size  to  cover  the 
lid  of  the  can,  with  the  recess  B  in  the  under 
^de  to  j^ve  room  for  the  convex  lid  of  the  can, 
and  to  confine  the  soldering  process  to  the  outer 
edge  of  the  lid  or  cover. 

To  this  disk  I  connect  the  handle  C,  of  suf- 
ficient length  to  hold  when  heated.  rinn 

At  the  side  of  and  parallel  with  the  handle  I  l*w 
connect  the  small  rod  or  wire  D,  with  a  loop  or 
ring  connecting  it  with  the  handle  at  the  top 
and  the  bottom,  passing  through  the  disk  A,  so 
as  to  allow  it  to  »Ide  up  and  down." 

The  process  of  sealmg  a  can  was  thus  de- 
scribed: 

"  The  disk  A  Is  sufficiently  heated  to  melt  the 
solder.  The  rod  D  is  pushed  down  tliroueh 
the  disk,  and  placed  upon  the  center  of  tlio 
cover  to  hold  it.  The  heated  disk  is  then  to 
be  pushed  down,  in  contact  with  the  solder  or 
Bi^og  material  till  It  Is  melted,  then  turned 
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back  and  forth  till  the  solder  is  qnead  evenly 
•round  the  lid.  The  disk  is  thento  be  with- 
drawn, with  the  rod  D  stQl  pressed  upon  the 
lid,  till  the  solder  or  sealing  material  sets  or 
hardens,  when  the  operation  is  completed." 
The  claim  was  as  follows: 
"The  disk  A,  with  the  recess  B  in  the  under 
tride,  as  set  f  ortii,  in  combination  with  the  mov- 
able rod  or  wire  D,  to  hold  ttw  Ud  while  ze- 
aealing  or  dosing." 

The  speciflcanon  of  the  re-Issue  upon  which 
the  suit  Is  brought,  and  the  drawings  and  the 
description  of  the  drawings,  were  substantially 
the  same  as  for  the  original  patent  It  is  ap- 
parent, therefore,  tbat  uie  re-issue  was  not  for 
the  purpose  of  making  the  orlnnal  specifica- 
tion more  full,  accurate  or  inteuigible,  or  for 
the  puipose  of  «»minitfifig  from  ft  what  the  In- 
Tentor  had  not  the  right  to  claim  as  new.  The 
claims  of  the  re-issue,  which  were  five  innimi- 
ber,  were  as  follows: 

"1.  In  a  sotdertug  machine,  a  rod  adapted 
to  hold  the  can  cap  or  lid  in  place,  in  combina- 
tion with  a  soldering  iron  mounted  upon  and 
arranged  to  be  rotated  about  mid  rod,  substan- 
tially as  described. 

8.  In  a  soldering  machine,  a  rod  adapted  to 
hold  the  can  cap  or  Ud  in  place,  in  combmation 
with  a  soldering  iron  sliding  upon  said  rod  and 
adapted  to  be  rotated  about  it,  as  set  f oHh^ 

8,  In  combination  with  a  soldering  tool  or 
die,  the  rod  D,  lu  passing  through  said  tool  or 
die  to  hold  the  can  cap  or  lid  In  the  process  of 
soldering,  substantially  as  described. 
101]  4.  Li  a  soldering  machine,  the  combination, 
with  a  soldering  tool  conforming  in  shape  to 
the  cap  to  be  soldered,  of  an  inde][»endently 
movable  rod,  D,  upon  which  the  said  tool  u 
mounted,  substantiaUv  as  described. 

6.  The  disk,  or  tool  A,  with  the  recess  B  in 
Its  under  side,  in  combination  with  snd  mount- 
ed upon  the  independently  movable  rod  or  wire 
D.  as  set  forth." 

The  proof  showed  that  defendant  used  the 
Instrument  described  In  the  letters  [Mtent  is- 
sued to  Tillery&Swalt,  May  21, 1872. 

The  speclflcatlon  of  these  letters  was  lllus- 
trated  by  the  following  drawing: 

The  specification  described 
the  invention  as  follows: 

"The  invention  consists,  first. 
In  making  a  soldering  tool  ad* 
Instable  radially  from  a  binge 
joint,  in  order  to  adapt  the  same 
tool  to  be  used  with  caps  of  va- 
rying size;  second,  in  moving 
said  tool  out  and  in,  at  the  same 
time  fixing  It  at  any  point  of 
adjustment  by  means  of  a  screw 
that  has  a  loop  head  throug  h 
which  passes  the  holder. 

A  represents  our  soldering 
tool,  provided  with  the  cap 
bolder  B,  which  maintains  the 
cap  in  position  while  the  solder- 
ing iron  0  is  rotated.   D  Is  a 
stock.  In  which  the  shank  d  cd 
soldering  Iron  is  held  at  any 
point  by  a  clamp  screw  4.  "Ea 
the  body,  in  which  the  stock  D 
is  hinged  at  e,  while  the  holder 
B  passes  vertically  and  looedy  tberethrou^. 
7  u  a  screw,  hawig  loc^  head  /,  which  con- 
M0 


[102] 


nects  the  said  hokler  B  and  stock  D,  while  ft 
allows  than  to  be  spaced  at  any  desired  dis- 
tance apart  In  order  to  effect  a  diange  in  the 

radial  distance  between  the  centering  ht^dw 
B  and  the  stock  D  that  holds  the  soldering  iron, 
the  holder  is  first  removed  and  the  screw  F 
moved  In  or  out         •         •  • 

The  advaot^es  of  this  tool  consists,  first,  in 
the  arc  shape  by  which  we  can  see  at  a  glance 
any  point  which  has  been  left  unsolderad  or 
imperfectly  soldered,  and  which  defect  can  be 
remedied  at  once  without  removing  the  toc^; 
second.  In  the  option  tbat  it  allows  us  usiiu; 
ther  wire  solder  or  the  cheaper  drop  aoUor, 
thereby  saving  one  half  the  expense." 

There  is  no  doubt  that  the  first  three  claims 
of  the  re-issued  patent  of  Barker  cover  the  de- 
vice here  described,  but  are  void,  becMise  tb^ 
are,  each  of  them,  broador  than  the  claim  of  the 
original  patent  The  claim  of  the  original  par 
tent  was  for  a  combination;  tbat  is  lo  say,  a 
combination  of  the  disk  A  with  the  recess  B  on 
its  under  side,  and  the  movable  rod  D  to  hold 
the  lid  of  the  can  while  resealing  or  closing. 
The  specification  mentioned  a  duk  and  par- 
ticularly described  and  illustrated  itasfomiing 
a  part  of  the  combination.  Byitsdze,riiapeand 
tM  recess  In  its  under  surface,  it  was  designed 
to  perform  certain  specified  functions.  It  was 
made  thick  so  as  to  retain  the  heat;  it  was  made 
circular,  like  the  lid  of  the  can  and  of  sufficient 
diameter  to  cover  the  lid,  so  as  to  reach  its 
outer  edge,  where  the  soldering  was  to  be  done 
and  it  had  the  recess  In  its  under  side  sufficient  [xi 
to  give  room  for  the  convexity  of  the  lid  so  as 
to  confine  the  soldering  process  to  the  outer 
edge  of  the  lid. 

The  patent  did  not,  therefore.  Include  every 
soldering  iron  of  whatever  form  and  shape.  In 
the  case  of  i¥i:>u^  V.  Buggies,  16  Pet.,SSd,  it  was 
said  of  a  patent  for  a  combination  consisting  of 
three  parts,  that  "  The  useof  any  two  of  these 
parts  only,  or  of  two  comUned  wiOi  a  third, 
which  is  substantially  different  In  form,  or  in 
the  manner  of  Its  arrangement  and  connection 
with  the  others,"  Is  not  an  infringement  "  It 
is  not  the  same  combination  if  it  subatantlally 
differs  from  it  in  any  of  its  parts."  The  disk, 
therefore,  in  the  Barker  patent,  substantially  aa 
described,  is  an  essential  element  of  the  comW- 
nation  covered  by  that  patent 

In  the  re-issue,  the  first  three  claims  of  the 
Barker  patent  are  expanded  so  aa  to  include  all 
soldering  irons,  no  matter  what  th^r  shape  or 
Rze,  or  specific  advantages,  in  combination  with 
the  movable  rod  D.  Toe  contention  of  the  ap- 
pellants, that  a  device  so  unlike  the  soldering 
tool  described  in  the  original  Barker  patent  as 
the  TOlery  A  Ewalt  tool  U  embraced  by  the  first 
three  claims  of  the  re-issue,  is  striking  proof  of 
the  expansion  of  the  original  claim.  It  is  plain 
that  the  claims  mentioned  include  many  solder- 
ing devices  not  covered  by  the  original  patent 
The  claims  are,  therefore,  void.  Oill  v.  WsUs, 
23  Wall.,  1  [89  U.  8.,  XXII.,  699];  T?u  Wood 
Paper  Patent,22  Id.,  566  [90  U.  S.,XXIII.,811; 
Pbwder  Co.  v.  Ptnoder  W<rrk$,  08  U.  8.,  lS6 

XXV.  ,  771;  BaU  v,  Xan^,  10»  Id..  188 

XXVI.  ,  105];  mUgry.BroMCh.,  104Id.,880 
XXVI.,  'm\;  Jame*  v.  OampbeU,  Id.,  856 

,XXVL,  786J;  HealdY.  Bice,  Id.,787rXXVI., 
ilO];  Johntony.  A  it  Cb..  106  Id.,  689fXXVI.. 

11^];  SmUt  T.  .7hsn*;Id.,  ieO[XXVI..l013]; 
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The  fourth  and  flf  A  clainu  a  the  re-Issued 
Bairicer  patent  are  not.  In  oar  opiiiioii,  Infringed 
tiy  tibe  defendants. 

The  fonrth  claim  embraces  as  one  element  of 
the  combination  a  solderingiron  in  shape  of  the 
cap  or  Ud  to  be  soldered.  The  shape  of  the  iron 
Is  exDT&dy  made  an  essential  part  of  the  com- 
'Unation.  This  e^nent  Is  wanting  in  Hm  Tlll- 
err  ft  Ewalt  device  used  by  the  defiiadaDt  The 
soldering  iron  used  by  them  is  totidlr  unlike  in 
shape  a  cap  or  lid  or  the  disk  descrioed  in  the 
BarKer  patent.  One  of  the  two  elements  of  the 
[104]  combination  covered  by  the  fourth  claim  of  the 
^rker  re-issue  is,  therefore,  clearly  wanting  in 
the  Tillery  &  Ewalt  device,  and  there  can,  con- 
sequently, be  no  infrineement. 

Tbe  fifth  and  last  clum  of  the  z^^ssaed  Bar^ 
ker  patent  Is  Identical  vitb  the  claim  of  the  orig- 
inal patent,  and  is,  therefore,  free  from  the  ob- 
jection to  which  the  first  Uiree  are  open.  But 
we  think  it  also  is  not  infringed  by  the  device 
used  by  the  defendants.  The  soldering  iron  de- 
scribed in  both  the  original  and  re-issued  Bar- 
ker patent  is  a  disk  of  suitable  size  to  cover  the 
lid  of  the  can  to  be  soldered,  with  the  recess  B, 
In  tha  under  ride,  to  give  room  for  the  convex 
Ud  of  the  can  and  to  confine  the  soldering  proc- 
ess to  the  outer  edce  of  the  lid  or  cover.  This 
Is  entirely  unlike  the  soldering  iron  described 
in  the  Tulery  &  Ewalt  patent,  the  tool  used  by 
the  defendants.  The  latter  is  not  a  disk,  but 
closely  resembles  the  common  solderingiron, 
whidi  Is  an  old  and  familiar  tool,  and  oiffers 
from  It  only  In  not  having  a  pointed  end,  but 
one  made  so  as  to  fonn  a  short  arc  of  a  small 
circle.  The  device  covered  by  the  Tillery  ft 
Eivalt  patent  was  contrived  for  two  purposes, 
neither  of  which  the  Barker  contrivance  is  capa- 
ble of  accomplishing,  namely:  the  adjustment 
of  the  soldering  iron  radially  from  a  hinge  joint 
in  order  to  adapt  the  same  tool  to  be  used  with 
caps  or  lids  of  different  dzes;  and  second,  the 
givins  of  the  soldering  iron  snch  a  shape  as  that 
It  would  not  hide  the  process  of  soldering,  but 
made  it  possible  to  see  at  a  glance,  without  re- 
moving the  tool,  any  part  of  the  cap  which  had 
been  l^t  unsoldered. 

Hie  contention  of  the  appellants,  that  the  sol- 
dering iron  of  tbe  Tillery  ft  Ewalt  patent  is 
mere^  the  disk  of  the  Barker  patent  with  a  large 
part  of  its  circumference  removea,  defeats  it- 
self, for  when  a  large  part  of  the  disk  is  removed 
it  ceases  to  be  a  disk,  and  becomes  the  mere  sol- 
deringiron of  the  Tillery  ftBwalt  device;  where- 
as, as  we  have  seen,  a  disk  is  an  essential  ele- 
ment in  the  fnTentioa  covered  by  the  Barker 
patent. 

We  think  th^t.  by  no  stretch  of  construction 
can  the  device  used  by  defendants  be  included 
in  tbe  fourth  and  fifth  claims  of  the  Baricer  re- 
issued patent,  and  that  the  d^endantt  do  not 
infringe  thoee  claims. 

It  remains  to  consider  whether  ttie  appellants 
riQKivere  entitled  to  relief  against  the  defendants  for 
the  alleged  infringement  of  the  Bostwick  patent. 

The  original  Bostwi'^k  patent  was  for  "anew 
and  useful  soldering  iron,  for  soldering  metal- 
lic caps  or  other  projecting  pieces  on  metallic 
vessels.**  It  related,  so  the  specification  states, 
"To  the  construction  and  use  of  a  hollow  solder- 
ing iron,  for  soldering  metallic  caps  or  other 
projecting  i^eces  upon  metallic  oil  cans  or  other 
111  U.S. 


vessels;  said  Iron,  when  mode  with  an  inclosing 
edge  of  the  dimensions  and  form  of  the  rim  or 
edge  of  the  cap  or  piece  to  be  soldered;  so  as  to 
conform  thereto  when  placed  thereon,  and  so 
extended  and  formed  interiorly  as  to  receive 
and  embrace  loosely  a  guiding  rod  to  be  placed 
upon  the  cap  to  be  soldered,  to  hold  the  latter 
down  firmly  until  it  has  been  secured  hy  tha 
solder,  and  at  the  same  time  guide  the  iron  to 
its  proper  place  upon  or  against  the  rim  or  edge 
of  tbe  cap.^ 

The  spedflcBtion  wasilhutratedbgrdzswingii^  [lOQ] 
as  follows: 


The  manner  in  which  the  device  was  to  be 
used  was  thus  stated: 

"After  the  iron  has  been  properly  heated  it 
is  slipped  over  this  rod,  and  the  rod  bei^  then 
placed  upon  the  cap.  Is  held  thereon  firmly, 
while  the  lower  rim  of  the  heated  iron,  duly 
supplied  with  solder,  bearing  upon  the  joint  of  [io7] 
tbe  cap  with  the  vessel,  wUl  instantly  solder  and 
secure  the  same  about  its  entire  circumference. 

By  lifting  the  rod,  Its  shoulder,  enga^ng 
with  the  onset  within  the  iron,  will  take  up  the 
latter  with  it  in  readiness  to  be  placed  upon  an- 
other cap,  and  thus  a  number  of  cKpa  may  quick- 
ly and  thoroughly  be  soldered  at  one  heat  at  tbe 
iron." 

The  specification  then  proceeds: 

"I  contemplate  making  the  solderingiron  A 
and  its  guiding  rod  C  of  any  form  In  transverse 
section  which  may  be  required,  to  cause  it  to  fit 
upon  any  form  of  cap  or  other  projection, 
whether  round,  square,  oval  or  of  any  other 
curved  or  polygonal  shape.  Its  lower  rim  or 
edge  need  not  be  made  continuous,  but  may  be 
broken  or  slotted." 

Tbe  claim  was  as  follows: 

"The  hoUow  soldering  iron  A,  having  a  han- 
dle B  uid  beveled  lima  a  in  eomblnation  with 
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the  rod  C.  substutblly  as  herdn  doscxibed  and 

set  forth." 

On  September  8,  1878,  Bostwick  with  the  as- 
sent of  £.  M.  Lang  &  Ca,  tbe  assignees,  nude 
application  to  tbe  Patent  Office  tor  a  re-lHue  of 
his  patent. 

Ris  applIcaUon  was  granted,  and  his  patent 
re-issued  wi^  a  largely  expanded  specification, 
aud  with  two  claims  insteaa  of  one,  which  were 
as  follows: 

"1.  A  tool  for  soldering  the  caps  oncans,con- 
sisting  of  a  soldering  iron  revolving  about  a 
central  pivotal  rod,  which  is  made  to  rest  upon 
and  steady  the  cap  during  the  operation  of  aid- 
dcrinc. 

2.  Tb6  comblnaUon  of  a  hollow  iron  for  sol- 
dering  caps  on  cans,  with  a  separate  and  In- 
dosed  weij^t  for  steadying  the  cap  on  the  can 
during  the  operation  of  the  soldering." 

Comparing  the  first  claim  of  tbe  re-issue  with 
the  claim  of  the  original  patent,  it  appears  that 
the  former  has  been  greatly  broadened.  The 
claim  of  the  original  patent  was  for  a  combina- 
tion. One  element  of  the  combination  was  a 
hollow  soldering  iron  A,  with  the  handle  B  and 
r,0gi beveled  rim  a  a.  This  was  described  in  the 
specification  asohoUowt^linderof  metal.made 
to  fit  over  and  inclose  the  metallic  cap  to  be 
soldered,  its  inner  diameter  at  its  lower  end  be- 
ing flomewhat  greater  than  that  of  the  cap. 
This  was  nothing  more  than  the  annular  sol- 
dering iron,  whicli  it  is  conceded  was  old  when 
the  Bostwick  patent  was  issued.  The  second 
element  was  the  rod  C,  whose  low^  end  was 
described  to  be  about  eaual  In  dianwter  to  that 
of  tbe  cap  to  be  soldered. 

The  first  claim  of  the  re-issued  patent  is  ex- 
panded to  embrace  as  the  first  element  of  the 
combination  any  tool  for  soldering  c«ifl|  no  mat- 
ter what  Its  shape  or  dze.  This  tool  is  made  to 
revolve  about  a  central  pivotal  rod.  The  idea 
of  revolving  the  soldering  tool  about  the  pivotal 
rod  is  not  suggested  In  the  original  patent,  but 
is  excluded  by  the  statement  in  tbe  specification 
that  the  inventor  contemplated  makmg  the  sol- 
dering iron  and  the  guiding  rod  of  any  form  in 
transverse  section  necessary  to  fit  in  any  form 
of  cap,  whether  round,  square,  oval  or  of  any 
other  curved  or  polygonal  shape. 

The  claim  under  consideration  docs  not  de- 
scribe with  any  accuracy  the  device  covered  by 
the  orii;inal  patent,  but  is  made  brood  enough 
to  include  any  soldering  iron  which  is  con- 
structed to  revolve  about  a  central  ^votal  rod 
resting  on  the  cap  to  be  soldered.  This  claim, 
however,  docs  accurately  describe  the  TUlery  a 
Ewalt  device,  and  It  is  apparent,  from  the  rec- 
ord, that  it  was  drawn  for  the  purpose  of  mak- 
ing tbe  use  of  the  latter  an  inf  rmgement  on  the 
re-i8sued  patent.  It  could  not  do  this  without 
expanding  the  claim  of  the  original  patent.  In 
our  Judgment,  therefore,  the  invention  thus  de- 
scribed and  claimed  is  a  different  invention  from 
that  described  and  claimed  in  the  original  pa- 
tent, and  the  claim  to,  therefore,  void. 

The  second  claim  of  the  re-Issucd  patent,  it  Is 
dear,  is  not  infrinired  by  the  use  of  the  Tillcry 
&  Ewalt  device,  llie  latter  employs  no  hollow 
soldering  iron,  nor  does  it  have  a  separate  and 
enclosed  weight  for  steadying  the  cap  in  the  can 
during  the  process  of  soluering,  both  of  which 
are  ww^m^iu  and  they  are  tbe  only  etements  of 
the  claim. 

$68 


The  appellants  have  endeavored  to  avoid  the 
objection  to  the  re-issued  Bostwick  patent  1^ 
filing  a  disclaimer  in  the  Patent  Ofllce.  Tlied»ri||ni 
claimer  was  filed  September  24, 1888,  more  than 
two  Tears  and  a  ball  after  the  final  decree  In 
thedrcult  court,  and  while  the  case  was  pend- 
ing oh  appeal  In  tbto  court.  If  the  appeUanta 
are,  under  these  circumstances,  entitled  to  have 
the  disclaimer  considered,  it  cannot  aid  thdr 
case. 

In  support  of  the  application  for  re-Issue  of 
his  original  patent,  which  was  made  by  Bo^ 
wick,  with  tbe  assent  and  in  b^lf  of'^tbe  ap- 
pellants, he  took  an  oath  as  follows:  "  That  he 
believes  that  If  reason  of  an  Insufficient  or  de- 
fective spedflcatlon  his  aforesaid  letters  patent 
are  inoperative  or  invalid." 

By  the  disclaimer  referred  to,  tbe  appellants 
declare  that  they  thereby  disclaim  all  words, 
phrases  and  sentences  introduced  in  the  specifi- 
cation of  tbe  re-issued  patent  "Which  may  mean 
or  may  be  construed  to  contain  any  otlicror  dif- 
ferent invention  than  that  justly  belong^g  to 
the  Inventor  and  fairly  included  In  Uie  Inven- 
tion as  originally  described  and  claimed,"  and 
that  they  desire  that  the  re-issued  patent  when 
the  disclaimed  matter  is  canceled  should  read  as 
follows.  Tlion  follows  a  specification  and  claim, 
which,  with  the  exception  of  six  consecutive 
words,  not  affecting  us  meaning,  to  identical 
with  the  specification  and  claim  of  the  original 
patent  The  purpoee  of  the  disclaimer,  and  its 
effect,  if  valid,  was  to  abandon  the  re-issued  po- 
tent and  resume  the  original.  We  are  of  opin* 
ion  that  this  could  not  be  done  by  a  disclaimer. 
The  original  patent  had  been  declared  on  the 
oath  of  the  patentee  to  be  Invalid  and  inopcnU- 
ive.  It  bod  been  surrendered  and  canceled  and 
re-issued  letters  pateut  granted  In  Its  place.  It 
to  not  competent  for  the  patentee  or  lus  assign- 
ees, by  mercfy  disclaiming  all  the  changes  m^e 
in  the  re-issued  patent,  to  revive  and  restore  the 
original  patent.  This  could  be  done  only,  If 
it  could  be  done  at  all,  by  surrender  of  the  re- 
issued patent  and  the  grant  of  another  re-issue. 

lifowiesfrom  these  view*  tluxt  Ote  decree  of  ih« 
Cireuit  Court  dismiaeing  tlie  appellants  bill  va$ 
riglit  and  must  be  q^fh-med. 
True  copy.  Tert: 

James  H.  Jf  oKennor,  Clerfe,  Sup.  Court,  U.  S. 

atad^iuv.a,«a9t  U4V.8.,fla 


JOSEPH  I>  TATLOIt  aud  MART  R 
HOBBS,  Exrs.  of  Wu.  Hill,  Deceased, 
Appta., 

e. 

ALBERT  BOWEER. 

(See  &  a,  Beporter^  ed^  UO-UT 

Cause  <rf  action,  ipAm  gflCfe*  creditor's  bill— 
turn  of  execution  remedy  againtt  f  u^psndari 
corporation. 


[1101 


M  in  the  OfrcultCourt 

 ,  J>lstrict<tf  a  State,  toy  a 

oltlaeD  of  another  State,  to  enforce  a  Judviaeiit 


1.  Inanilt  InequKr, 
of  the  Didted  SbAeilor  tlie^ 


Non.— Oredttor'f  hftt;  w?i«n  a  iudffment  at  low  wul 
•cecutioniit«ti«ceiMir|f before briflffftiiii.  Seenototo 
Green  v.  Jones,  «S  J3.k^XVU.^sSL 
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agalDflt  the  property  of  ■  oorporatlon  whose  obar- 
ter  bu  t>een  tnmnomed,  the  oaiue  MC  aotlon  does 
not  accrue  untU  the  return  of  ezeoutkni  agalmt  the 

oorporatlon. 

2.  Althoufrh  thererlslonflof  theStatutes  of  Maine 
of  18ST  and  1871  do  not,  In  temu,  require  the  creditor 
to  allege  In  his  bill,  that  his  JuoRineDt  remained  uc> 
•atisfled  by  reason  of  his  inability  to  find  oonwrate 
property  wherevlth  to  satisfy  it,suoh  revtafonsdo 
not  ohonffe  the  law  nor  modify  the  sround  upon 
which  relief  in  equity  can  be  obtained. 

8.  A  bill  in  equity  to  reach  equitable  Interests, 
ohoses  in  aoUoiu  or  the  avnlls  of  property  fraudu- 
lently conveyed,  should  state  that  judgineot  baa 
been  obtained,  and  that  execution  has  been  Issued 
■nd  returned  uoaatisfled. 

A.  An  Insuranoe  company,  by  the  surrender  of  Its 
charter,  does  not  oeaae  to  exist  to  the  extent  that  an 
«xeoutlon  upon  a  Judgment  obtained  against  It  is 
unauthorized  and  void,  or  so  as  to  give  a  right  to  In- 
etltute  a  suit  In  equity  to  reooh  Its  assets  Immediate- 
ly upon  the  rendition^  a^d^meut  against  it. 

ArgwdMaT.lM,lS,188J^  Decided  MaT.t4, 1884. 

APPBAL  from  the  Circuit  Court  of  theUnited 
StBtes  for  the  District  of  Maine. 
The  history  and  facts  appear  in  the  opinion 
of  the  court. 
Mr.  Josiah  H.  Dminmoiidtfor  appell&nta. 
Mestrt.  Edwin  B.  Smith  and  "muiam  L. 
Putnam,  for  appellee. 

Mr.  Juttiee  Harlan  delivered  the  opinion  of 
the  court: 

By  diapter  46  of  the  Revised  Statutes  of 
Slalnc  of  1657,  re-enacted  in  the  Revised  Stat- 
utes of  1871,  it  is,  among  other  things,  provided 
that  "When  the  charter  of  a  corporation  ex- 
pires, or  is  terminated,  a  creditor  or  stockholder 
may  apply  to  the  Supreme  Judicial  Court, 
wmch  may'  appoint  one  or  more  trustees  to  take 
charge  of  its  estate  and  effects,  Trith  power  to 
fwjlect  ita  debts  and  to  prosecute  and  defend 
suits  at  lav.  The  court  has  jurisdiction  in 
equity  of  all  proceedings  therein,  and  may  moke 
Buch  orders  and  decrees  and  issue  such  injunc- 
tions as  are  necessary,"  section  19 ;  also,  tliat 
"  The  debts  of  the  corporation  are  to  be  paid  in 
full  by  such  trustees,  when  the  funds  are  suffi- 
cient; when  not  ratably  to  those  creditors  who 
prove  their  debts,  as  toe  law  provides  or  as  the 
court  directs..  Any  balance  remaining  is  to  be 
distributed  among  the  stockholders  or  their  legal 
representatives,  in  proportion  to  tlieir  interests," 
section  30;  further,  that  "When  suchacorpor- 
tion  has  unlawfully  made  a  division  of  any  of 
-11]  its  property,  or  has  proper^  which  cannot  be 
attached  or  is  not,  by  law,  attachable,  any  judg- 
ment creditor  file  a  bill  in  eqtuty  in  the 
Bupreme  Judicial  Court,  setting  forth  the  facts 
ana  the  names  of  such  persons  as  are  allured  to 
have  posseasion  of  any  such  property  ordioses 
in  action,  either  before  or  after  division.  Ser- 
vice is  to  be  made  on  the  persons  so  named  as 
in  other  suits  In  equity.  They  are,  in  answer 
tbereto,  to  disclose  on  oath  all  facts  within  their 
knowledge  relating  to  such  property  In  their 
hands,  or  received  by  a  division  among  stock- 
holders. When  any  one  of  them  bas  the  custody 
of  the  records  of  tlie  corporation,  he  is  to  pro- 
duce them  and  make  extracts  therefrom  and 
annex  to  bis  answer,  as  the  court  directs," 
section  34;  still  further,  that  "The  court  is  to 
determine,  with  or  without  a  jury,  whether  the 
allegations  in  the  bill  are  sustained,  and  it  may 
decree  that  any  such  property  shall  be  paid  to 
sqch  creditor  m  satisiaction  of  his  judgment, 
and  cause  such  decree  to  be  enforced  as  in  other 
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chancery  cases.  Any  question  arising  mny,  at 
the  election  of  either  party,  besubmitted  to  the 
decision  of  a  Jury  under  the  direction  of  the 
court,"  section  85. 

These  statutory  provisions  being  in  force, 
Bowker,  the  appdiee,  on  Uie  7th  day  of  June, 
1866,  brou^t  ois  sction  against  the  Piscataqua 
Fire  and  Marine  Insurance  Company,  in  the 
Supreme  Judicial  Court  of  Maine,  for  the  Coun- 
ty of  York,  to  recover  the  sum  due  him  on  a 
polity  Issued  by  that  company,  in  the  sum  of 
|5,000,  upon  his  interest  in  a  certain  vessel.  It 
was  duly  entered  at  the  September  Term,  1866, 
of  that  court.  Before  judgment  was  obtained, 
the  Legislature  of  Maine,  by  an  Act  approved 
February  28,  1867,  accepted  the  surrender  of 
the  charter  of  the  company,  declaring  therein 
that  "Its  affairs  shall  be  wound  up  in  the  man- 
ner provided  In  sections  19  and  20  of  chapter 
46  of  the  Revised  Statutes,  and  the  organization 
of  the  company  shall  connnoe  for  the  pimioses 
provided  for  in  said  secUona;  Provided,  That  so 
much  of  said  Acts,  or  the  Act  incorporating 
said  company,  or  the  Act  amending  the  same, 
as  confer  any  SF>ccial  remedies  against  officers 
or  stockholders  of  said  corporation,  shall  not 
be  affected  hereby;  nor  shall  this  Act  relieve 
them  from  any  personal  liabilities  under  any  of 
said  Acts,  or  under  any  of  the  statutes  of  this 
State,or  prevent  any  creditor  from  pursuing  any 
remediesconferrcdoychapterllScathellevised  EUS. 
Statutes,"  section  1;  also,  that  "Actions  pending 
against  aald  company  when  trustees  are  appoint- 
ed as  provided  in  said  sections,  may  be  discon- 
tinued without  payment  of  costs;  or  continued, 
tried  and  judgment  rendered,  as  in  other  cases; 
actions  may  oe  also  maintained  upon  claims 
disallowed  in  whole  or  In  part  by  the  trustees ; 
all  judgments  shall  be  satisfed  in  the  same  man- 
ner as  other  claims  against  the  company  are  sat- 
isfied by  the  trustees."*  Section  3. 

In  the  action  instituted  by  Bowker,  judgment 
in  his  behalf  was  entered  April  4, 1868,  and 
execution  thereon  was  issued  April  8,  1868.  It 
was  returned  July  8, 1868,  with  an  indorsement 
by  the  officer  that  after  diligent  search,  he  had 
been  unable  to  find  any  property  of  Um  corpo- 
ration wherewith  to  satisfy  ft 
Before  that  judgment  was  rendered,  the  Bu* 

Ereme  Judicial  Circuit  Court,  for  York  County, 
I  accordance  with  Uie  provisions  of  the  Re- 
vised Statutes,  appointed  trustees  to  take  charge 
of  the  estate  and  affairs  of  the  company,  with 
power  to  collect  its  debts,  and  to  inosecute  and 
d^end  suits  at  law. 

The  present  suit  was  Instituted  April  11, 187^ 
by  Bowker,  he  being  a  citizen  of  Massachusetts, 
in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Maine,  to  enforce  the  rights 
given  to  him,  as  a  Judgment  creditor,  by  the 
statutes  of  Maine.  The  defendants  were  Wm. 
Hill,  the  testator  of  appellants  and  the  trustees, 
to  whom  had  been  committed  the  custody 
the  property  of  the  insurance  company.  HUl 
was  the  treasurer,  and  a  stockholder  of  the  com- 
pany. The  bill  proceeds  upon  the  ground  that 
the  company,  prior  to  the  surrender  of  its  char- 
ter, had,  in  violation  of  the  statute,  made  a  di- 
vision of  portions  of  Its  property.  The  bill  avers 
that  it  had  and  that  its  coiporators  still  have 
property  whichcannot he  attached;  thatHOl^at 
the  commencement  <d  the  salt,  bad  posseasion  of 
part  of  thepn^mtgr  aoimlavfullydxndedl»wUdi 
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could  not  be  attached.  The  prayer  of  the  bill 
Is  that  the  complaiaant's  judgment  be  satlsfled 
firon.  the  property,  so  dinded,  transferred  and 
delivered  to  Hill,  or  from  its  proceeds. 

The  trustees  answered  that  there  were  no  as- 
•ii3]Wts  in  their  hands  with  which  to  satisfy  the 
judgment.  Hill  demurred  upon  the  ground 
that  the  bill  made  Docaseeatitlingcomphinant 
to  the  discovery  or  relief  asked.  The  demurrer 
was  overruled,  and  Bill  answered.  One  of 
the  defenses  is,  that  the  oomplainanf  s  canw  of 
action  was  barred  br  the  Btstutes  of  UmltadoDg 
ci  Maine.  Upon  final  bearing,  «  decree  was 
entered  against  HUl  for  the  amonnt  of  his  judg- 
ment against  the  company. 

The  only  point  seriously  insisted  upon  In  ar- 

rnent,  or  which  is  necessary  to  be  considered 
that  this  suit  was  btured  by  limitation.  The 
Revised  Statutes  of  Maine,  in  force  when  It  was 
brought,  provided  that  "  All  actions  of  astump- 
tit  or  upon  the  case  founded  on  any  contract  or 
liability,  express  or  implied,"  should  be  com- 
menced  "  within  six  vears  next  after  the  cause 
of  ocUon  accrues,  ana  not  afterwards."  R.  8, 
Maine,  18S7,ch.81  ,sec.92.  The  judgmentagaiDst 
the  company  was  entered  more  than  six  years 
before  the  commencement  of  this  suiL  It  is  in- 
stated that  appellee's  cause  of  action  accrued 
upon  the  entry  of  the  judgment;  while  it  is  con- 
toided,  in  benolf  of  appellee,  that  even  if  the 
foregoing  limllatioa  has  any  application  in  a 
suit  ID  equity,  brought  In  the  Circuit  Court  of 
the  United  States,  bv  a  citizen  of  another  State, 
his  cause  of  action  aid  not  accrue  until  the  re- 
turn of  execution  against  the  company  which 
occurred  within  six  years  prior  to  this  suit 

The  counsel  for  appellee,  also,  insist  that  this 
suit  can  be  maintains  upon  the  general  equi- 
table principles  recognized  in  the  cases  which 
hold  that  the  capital  stock  of  a  corporation  is  a 
trust  fund  which  may  be  followed  by  creditors 
into  the  hands  of  those  who  have  notice  of  the 
trust;  and,  consequently,  that  die  right  of  a 
Circuit  Court  of  the  United  States  to  give  relief, 
according  to  the  received  principles  of  equity, 
cannot  be  controlled  by  any  umitation  pre- 
1114]  scribed  by  the  State  in  actions  of  auumpnt  or 
npon  the  case  founded  on  contract  or  liability, 
express  or  implied.  Without  entering  upon  a 
diwniBsion  of  that  ctuestion,  and  assuming,  for 
the  purposes  of  this  case  only,  that  the  circuit 
court,  in  analogy  to  the  limitation  prescribed 
by  the  local  statute,  could  properly  have  denied* 
the  rdlcf  naked,  where  the  suit  was  not  brought 
within  six  years  after  the  cause  of  action  ac- 
crued, we  ore  of  opinion  that  the  decree  was 
ri^t  and  should  be  afBrmed. 

The  proposition  that  Bowker's  cause  of  ac- 
tion accrued  upon  the  entry  of  his  judgment 
against  the  company  rests  upon  a  very  technic- 
afinterpretation  of  the  statute,  which,  in  terms, 
gives  a  judgment  creditor  the  right  to  file  bis 
Dill  in  equity  against  any  corporation  which  has 
unlawfully  made  a  division  of  its  property,  or 
has  property  which  cannot  be  attached  or  is 
not,  by  law,  attachable.  As  this  right  is  given 
to  a  judgment  creditor,  his  cause  of  action,  it  is 
claimed,  accrues  the  moment  he  becomes  such, 
that  is,  when  he  obtains  a  judgment.  Butsuch, 
we  think,  was  not  the  intention  of  the  Legisla- 
ture. The  provisions,  upon  this  subject,  m  the 
Bevised  Statutes  of  1871,  are  brought  forward 
fmn  the  revision  of  1857.  In  respect  of  these 
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matters,  there  is  no  difference,  even  of  phrase 
olosy,  mthetworcvi^ns.  In  reference  to  the 
reviBon  of  1867,  it  was  expressly  decided,  In 
ffugliet  V.  Farrar,  4S  Mc.,  72,  that  the  princi- 
pal design  was  to  revise,  collate  and  arrange  the 
public  laws  and,  in  revising,  to  condense,  as  for 
as  practicable;  that  a  mere  change  of  phraseol- 
ogy should  not  be  deemed  a  change  of  law,  un- 
less there  was  an  evident  intention  upon  the 
mrt  of  the  Lc^lature  to  moke  such  change. 
The  special  remedies  ^ven  by  the  Bevised  Stat- 
utes of  1867,  and  which  were  not  affected  or 
withdrawn  by  the  Act  of  February  28,  1867, 
were  not  then,  for  the  first  time,  provided.  Go- 
ing back  to  the  laws  of  1848,  we  find  that  by  an 
Act  approved  August  10, 1848,  it  was  made  un- 
lawful for  corporations,  other  than  those  for 
literary  and  benevolent  purposes,  banking,  and 
such  as,  by  the  common  law,  were  termed  junn 
corporations,  to  make  any  division  of  their  cor- 
porate funds  or  property,  so  as  to  reduce  their 
stock  below  par  value,  except  to  close  up  the 
concerns  of  tne  corporation  after  all  Its  debts 
are  paid.  And  by  the  same  Act  It  was  provid- 
ed  that  in  all  such  cases  of  unlawful  division  of 
corporate  property,  "And  in  all  cases  where 
such  coiporation  has  corporate  property  of  any 
kind,  which  is  undivided  and  which  cannot 
be  come  at  readily  to  be  attached,  or  which  is 
not  attachable,  any  judgment  creditor  or  cred- 
itors of  such  corporation,  or  his  or  their  attor^ 
ney,  may  make  complaint  thereof  to  the  Su- 
preme Judicial  Court,  therein  sotting  forth  In 
substance  his  or  their  judgment,  and  alleging 
the  same  to  be  unsatisfied  by  reason  of  Inamllty 
to  find  ooniorate  property  wherewlUi  to  satisljr 
the  same,  etc. 

The  provisions  of  the  Act  of  1848  are  pre- 
served, although  much  condensed  in  words,  in 
the  later  revismns  of  the  statutes.  Clearly,  the 
special  remedy  given  to  a  creditor  by  the  Act 
of  1848,  was  given  upon  the  condition  that  his 
judgment  was  unsatisfied,  by  reason  of  loabill^ 
to  und  corporate  property  wherewith  to  satisfy 
the  same.  This  condition  could  only  be  meL 
within  the  settled  doctiines  of  the  courts  ct 
Maine,  bv  an  issue  of  execution  upon  the  judg- 
ment. But,  because  these  words  .were  omitt«l 
in  subsequent  revisions,  it  is  claimed  that  the 
Legislature  Intended  that  the  oreditor  should 
have  the  privilege  of  filing  his  bill  In  the  Su- 
preme Jtmidal  Court,  even  though  it  was  in  bis 
power,  by  execution,  to  find  corporate  property 
wherewith  to  satisfy  his  judgment.  In  this  con- 
structinu  of  the  revisions  of  1857  and  1871,  we 
do  not  concur.  Although  they  do  not,  in  terms, 
as  did  the  Act  of  1848,  require  the  creditor  to 
allege  in  his  bill,  that  bis  judgment  remained 
unsatisfied  by  reason  of  his  inability  to  find  cor- 
porate property  wherewith  to  satisfy  it,  we  are 
not  satisfied  that  their  purpose  was  to  change  the 
law,  or  to  modify  tiie  grounds  upon  which  re* 
li^  in  equity  could  be  obtained  in  the  Supreme 
Judicial  Coiut.  That  court,  as  we  Infer  from 
its  decisions,  would  not  have  given  relief  under 
the  revisions  of  1857  and  1871, unless  it  appeared 
that  the  creditor  could  not  otbervi-ise  obtain  sat- 
l^action  of  Ids  judgment;  for,  as  early  as  in 
1848,  hi  WOater  TTVlark,  26  Me..  818,  it  was 
announced,  as  a  general  rule,  that  "  Courts  <rf 
equity  are  not  tribunals  for  the  collection  of 
debts;  and  yet  they  afford  their  aid  to  enable 
creditors  to  obtain  payment,  when  their  legal 
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nmediea  have  proved  to  be  inadequate.  It  is 
1 1 6]  onlf  br  the  eidiimtloD  of  Bueh  facts  as  show  that 
thoe  bten  been  edumsted.  that  their  Jurisdic- 
tion attaches.  Hence  it  is.  uiatwhen  an  attempt 
Is  made  by  a  process  In  eqni^  to  reach  equi- 
table Interests,  choees  in  action,  oi  the  avails  of 
property  fraudulently  conveyed,  the  bill  should 
state  that  judgment  has  been  obtained,  and  that 
execution  has  been  issued  and  Uiat  it  has  been 
zetanied  by  an  officer  without  satisfaction." 
See,  also,  a>nwv.  Oreme,  01  Me^  114;  Ofipn 
V.  Ifitefter,  37  J<L.  870;  Bow  v.  Whitn^.  M  Id.. 
18.  A  different  construction  of  the  revuioiuof 
1867  and  1871  can  be  mtdntalned  only  upontbe 
theory,  that  the  Legislature  intended  to  abrogate 
or  modify  the  established  rule  of  equity  an- 
nounced in  repeated  decisions  of  the  state  court. 
We  are  not  prepared  to  lay  tiiat  luch  was  its  In- 
tention. 

But  it  Is  suggested  that  the  Insurance  com- 
pany, by  the  surrender  of  Its  charter,  under  the 
Act  of  February  28,  1867,  ceased  to  exist,  and 
that  an  execution  upon  a  Judgment  obtained 
against  it  was  unanuiorized  by  law,  and  void; 
consequently,  the  appellee  had  a  right  to  insti- 
tute his  suit  In  equity  immediately  upon  the 
rendition  of  the  JudKment.  This  position  Is  not, 
in  our  opinion,  welTtaken.  That  Act  express- 
ly- savea  special  remedies  given  by  former  leg- 
ulation,  and  provided  that  suits,  pending  at  its 
passage,  might  be  discontinued  without  pay- 
ment of  costs,  or  continued,  tried  and  Judgment 
rendered  as  in  other  cases;  and  that  all  judg- 
ments should  be  satisfied  In  the  same  manner  as 
otlier  claims  against  the  company  are  satisfied 
by  the  trustees.  When  the  Act  of  1867  gave  a 
creditor  In  pending  suits  the  privilege  of  pro- 
ceeding to  judgment,  and  therebv  esiablishlDK 
these  demands.  It  gave  him  the  right,  if  it  did 
not  impose  upon  bim  the  duty,  of  putting  him- 
self in  such  a  condition  that  bo  could,  accordine 
to  the  principles  of  equity,  have  invoked  the  aid 
of  the  court  to  remove  all  obstacles  in  ttie  way 
of  obtaining  satisfaction  of  his  Judgment.  It  is 
true  that  the  corporate  property  was  in  the  pos- 
session and  charge  of  the  trustees  whea  the  exe- 
cution issued,  and  the  effort  to  levy  it  became, 
perhaps,  a  form;  but,  as  was  well  said  by  the 
Circuit  Judge,  it  is  by  no  means  certaiu,  in  view 
of  the  strictness  with  whicli&tatutoiy  forms  are 
[Ijfjoften  required  to  be  followed,  that  If  this  form 
bad  been  neglected  tlie  defendant  mi^t  not 
have  successfully  contended  that  the  comj^In- 
ant  had  neglected  to  meet  the  requirements  of 
the  statute.  Besides,  the  Act  of  1867  did  not, 
upon  its  face,  show  tbat  the  funds  of  the  cor- 
poration woidd  be  insufficient  to  meet  its  debts 
ID  full.  When  the  execution  issued  the  trustees 
might,  for  aught  that  the  Judgment  creditor 
Icnew,  have  caused  it  to  be  satisfied,  and  there- 
by dispensed  with  further  proceedings  upon  the 
complainant's  part  against  those  who  were  sup- 
posed to  have  unlawiully  received  the  property 
of  tlie  corporation.  It  was  proper,  therefore, 
that  a  creditor,  desiring  to  resort  to  the  special 
remedies  reserved  to  him,  should  attempt  by  ex- 
ecution to  secure  payment  of  his  Judgment 
against  the  corporation  before  resorting  to  a 
court  of  equi^.  • 

For  them  retuotu  an  of  opinion  that  the 
eomptainanfi  eau$e  of aetionmotild  not  be  deemed 
to  have  accrued  until  the  return  <^  the  execution^ 
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bia  suit  In  equity  for  InfMnffement  ot  a  patent 
for  an  improvement,  snd  not  for  an  entirely  new 
niaoblne  or  oontrlvanoe,  the  patentee  must,  in  order 
to  recover  more  than  nominal  damages,  fflve  evl- 
denoe  to  separate  or  apportion  the  defendant's  prof- 
its and  the  pktentee's  oamages  between  the  patent* 
ed  feature  and  the  unpatented  features ;  or  show 
that  the  profits  and  damans  are  to  be  oaloulated  on 
the  whole  machine,  for  toe  reason  that  the  entire 
value  of  the  whole  machine,  as  a  maAetable  artfolflb 
Is  properir  and  levaUr  attilbntalile  to  the  patutad 
feature. 

[No.  £01.] 

Arffiud  Jan.  IS,  1884.  DMdtd  Mar.  94. 1884. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New 
Torlt. 

The  history  and  facts  of  the  case  suffidenUy 
appear  in  the  opinion  of  the  court. 
Mr.  James  A.  Allen*  for  appellant. 
Mr.  William  F.  Oognoelt,  for  appellees. 

Mr.  Juetiee  Field  delivered  the  opinion  of 
the  court: 

In  this  case,  the  court  below  sustained  the 
plaintifTs  patents,  adjudged  that  the  d^end- 
ants  were  infringers  ana  directed  a  reference 
to  a  master,  to  ascertain  and  report  the  proflta 
and  gains  made  by  the  defendants.  The  mas- 
ter reported  that  no  proof  was  presented  to 
him  that  they  had  made  any  profit,  or  that  the  [121' 
plaintiffs  haa  suffered  any  damages.  The  court 
sustained  the  report,  and  the  decree  allowed  the 
plaintiffs  only  nominal  damages.  From  th^  de- 
cree the  appeal  is  taken,  dmrrtton  v.  OZotIl 
15  Blatchf.,  70. 

The  patent  was  for  sa  ImproTement  In  the  con- 
struction of  mop  heads,  which  may  be  described, 
with  sufficient  accuracy,  as  an  improvement  in 
the  method  of  moving  and  securing  in  ^ace  the 
movable  Jam  or  clamp  of  a  mop  head.  With  the 
exception  of  this  mode  of  clamping  mop  heads, 
like  the  plaintiff's,  had  hem  In  use  time  out  ctf 
mind.  Before  the  master.the  plaintiff  proved  the 
cost  his  mop  heads  ana  the  price  at  which  they 
were  sold  and  claimed  the  right  to  recover  the 
difference  an  his  damages.  This  rule  was  re- 
jected; and  no  other  evidence  of  damages  being 
offered,  the  master  reported  as  stated. 

When  a  patent  is  for  an  improvement  and  not 
for  an  entirely  new  machine  or  contrivance,  the 
patentee  must  show  in  what  particulars  his  Im- 
provement has  added  to  the  usefulness  of  the 
machine  or  contrivance.   He  must  sqiarate  its 

VOT%.—Dcmaf;eAforinfrinQcmisTaofp<aefU:  treble 
aamagea.  See  tuU  to  Hogg  v.  Emerson,  6S  U.  8.  (11 
How.},ftff. 
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cetolts  distinctly  from  those  of  the  other  parts, 
•0  that  the  benefits  derived  from  It  may  he  dis- 
4iiictly  seen  and  appreciated.  The  rule  on  this 
head  b  aptly  stated  V^r.  /u<te'MBlatcbfordin 
<he  court  below:  "The  patentee,"  he  says, "must 
In  every  case  give  evidence,  tending  to  separate 
or  apportion  tne  defendant's  profltsand  the  pa- 
tentee's damages  between  the  patented  feature 
and  the  unpatented  features,  and  such  evidence 
must  be  reliable  and  tangible,  and  not  conject- 
ural or  speculative;  or.he  must  shov,by  eqiully 
sellable  an^  satisfactory  evidence,  that  the  prof- 
its and  damages  are  to  be  calculated  on  the 
vhole  machine,  for  the  reason  that  the  entire 
value  of  the  whole  machine  as  a  marketable 
article,  is  properly  and  teguly  attributable  to 
the  patented  feature." 

The  pUintifl  complied  with  ndther  part  of 
this  rule.  He  produced  no  evidence  to  appor- 
tion the  profits  or  damages  between  the  improve- 
ment constituting  the  patented  feature  and  the 
other  features  oi  the  mop.  His  evidence  went 
only  to  show  the  cost  of  thei^Ie  mop  ud  the 
price  at  which  it  was  sold. 

Andof  eowH  it  could  not  be  pretended  that  the 
_  €at^i)mueqftite7tumheadiB(uattribut{d)tetothe 
fiatun  ptOmUd.   80  (fl«  vitoU  cote  ended,  iM 
ruU  wu  notftMowd  and  the  deoree  ia,  ther^ore, 
eMnned. 

wueoopf.  Test: 

James  U.  HoKenner,  caorlc,  Bup.  Court,  U*  8. 

Otted-U4U.&,41L 


OBABLES  K.  BLACK,  Admr.  of  Moees 
Thoicfson,  Deceased,  aud  ELIZA  W> 
FITZGERALD,  Admrx.  of  Williax  P.  K. 
FirzoESAitD,  Deceased,  Appte. 

V. 

SAMUEL  THORNE  bt  ll. 

(See  a  C,  Beporter>B  ed.,  m-m.) 

I^cjfite,  vihen  recoverable  in  patent  action — 
amount  c(f-Aieen»efee. 

L  In  a  suit  Id  eguityf or  tlie  Infrtngement  of  a  pa- 
tent, In  order  to  recover  profits  the  patentee  must 
ehow  what  advantaffe  the  use  of  ttie  patented  Im- 
provemente  has  over  other  known  methoda  In  oom- 
moD  use,  of  producing  the  same  result. 

t.  If  other  methoda  in  common  use  produce  the 
aame  results  with  equal  facUltr  and  cosL  the  use  of 
we  patented  mvannon  oannotaddtotneKalns  of 
ttie  fiifrlnger  DOT  bnpatr  the  just  rewards  « the  In- 
ventor. 

8.  If  a  lioeuse  fee  baa  been  Rcnerallr  paid,  its 
■amount  mty  be  token  as  the  critorlon  01  djaniB^ea; 
■otherwise  the  damsfes  In  such  case  must  neoeeaarlly 
to  nominal. 

[No.  281.] 

Jrgued  Jan.  t4, Decided  Mar.  $4, 1884. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  fOT  the  Southern  District  of  New 
Tork. 

The  history  and  facts  of  the  case  appear  in 
Ibe  opinion. 

Mr.  CluM.  N.  Black,  for  appellants. 

Meaara.  D.  B.  Eaton  and  A.  J.  lodd,  tat 
■appellees. 

VOTX.—Dttmao6»for  infringerMnt  of  patmtj  treble 
ioHtaaea.  SeeMtetoHonr.  ADen(Mi,niT.  B,<11 
HowAfiSr. 


Mr.  Juatice  Field  delivered  the  oplnlM  ct 
the  court: 

This  is  a  suit  on  the  equity  side  of  the  oomt 

for  the  infringement  of  two  patents,  Iwied  to 
the  plaintiffs' Intestate,  one  for  an  alleged  new 
and  useful  improvement  for  huming  tan  bark, 
bagasae,  sawdust,  and  other  kinds  of  fuel,  in  a 
wet  state,  for  the  purpose  of  creating  heat  to 
generate  steam,  or  to  be  employed  in  heating  or 
drying  operations;  and  the  other  for  a  new  and 
usefuTimprovement  in  furnaces,  in  udng  as  fuel 
bagaaae  and  other  carbonaaious  substances,  too 
wet  to  be  conveniently  bumod  In  the  tisual  wur, 
with  a  prayer  that  me  defendants  may  be  de- 
creed to  account  for  and  pay  to  the  plaintifls 
the  gains  and  profits  derived  from  msUngand 
using  furnaces  containing  the  inventions  and  im- 
provements of  the  decMsed;  and  be  enjoined 
from  further  Infringement 

The  defendants  contested  the  validly  oi  the 
patents,  but  the  court  sustained  them,  and  held 
that  the  defendants  had  infringed  them  by  the 
use  of  furnaces  containing  the  im[>rovementB 
patented  in  burning  Avet  tan  to  generate  heat 
employed  in  thetanningof  hides.  It,  therefore, 
decreed,  that  the  plaintiffs  recover  the  profits 
and  gains  which  the  defendants  had  made  from 
this  use  of  the  improvements  and  ordered  a  ref- 
erence to  a  master,  to  take  testimony  on  the£lS8] 
subject  and  state  an  account  of  them.  It  also 
granted  the  injunction  prayed,  restraining  fur- 
ther infringement. 

The  master  took  testimonv  on  the  subject 
and  reported  that  the  plaintiffs  were  entitied  to 
recover  from  the  defendants,  as  profits  made  by 
them  from  the  infringement,  the  cost  or  value 
of  the  wood,  which,  but  for  the  use  of  the  pap 
tented  inventions,  they  would  have  burned  in 
generating  heat  for  their  tanneries,  which 
amounteatoover  $44,000.  Upon  exceptions, 
ttiis  report  was  set  aside,  the  court  holding  that 
the  rule  adopted  to  ascertain  the  profits  made 
was  erroneous,  ^atkv.  TJiome^  13  Blatchf., 
SO.  The  case  was  thereupon  again  sent  to  the 
master,  and  further  testimonv  was  produced, 
upon  which  he  reported  that  tnere  was  no  proof 
before  him  sbowme  what  profits,  if  any,  had 
been  made  by  the  defendants  from  the  tise  of 
the  plaintiffs  improvements.  This  report  was 
confirmed,  and  a  decree  entered  pursuant  to  it, 
that  no  profits  were  to  be  recovered  of  the  de- 
fendants. From  this  decree  the  case  is  brouglit 
here  by  appeal. 

The  question  presented  for  our  determination 
relates  to  the  correctness  of  these  reports,  the 
plaintiffs  contending  for  the  first  one,  the  de- 
fendants for  the  second. 

The  rule  adopted  by  the  master  in  his  first 
report,  to  ascertain  the  profits  made  by  the  de- 
fendants from  the  use  of  the  improvement,  was 
clearly  wrong.  The  claims  of  the  patents  were 
confined  to  me  use  of  the  improvements  to  pro 
duoe  heathy  the  burning  of  wet  fueL  The  ob- 
ject sought  was  Uie  production  of  heat.  The 
question,  therefore,  was,  what  advantage  in  ita 
production  did  the  use  <n  the  improvements  in 
burning  w^  tan  have  ovor  other  known  meth- 
ods in  common  use  of  producing  the  same  n- 
ndt,  that  is.  the  same  lieatf  80  far  as  the  im- 
pAvements  by  burning  wet  tan  gave  advantages 
m  producing  heat  over  other  methods,  there  was  r  ,  a^i 
a  profit  or  gain  to  the  defendants.  We  can  sap- 
poee  that  snch  advantage  might  arise  tram  the 
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ffftpiditT  with  ulildi  heat  WIS  produced,  or 
from  the  diminished  cost  of  Its  production,  or 
In  TBiious  other  ways.  The  difference  between 
the  cost  of  generating  heat  by  the  use  of  the  Im- 
proTements  and  wet  tan  and  the  cost  of  pro- 
ducing it  by  the  use  of  wood  as  a  fuel,  could 
not  be  the  measure  of  profit,  unless,  with  those 
ImpioTements  or  with  other  methods,  wood  was 
the  oily  means  besides  wet  tan  of  producing 
the  tame  heat,  ax^  that  was  not  shown.  Other 
snbstances  may  have  answered  equally  well  as 
fuel. 

On  the  second  hearing  before  the  master,  it 
was  shown  and  he  so  found  and  reported,  that 
there  were  methods  and  furnaces,  otlxer  than 
those  of  the  plaindfls,  and  other  than  those 
burning  dry  fuel  alone,  which  would  produce 
the  same  results  in  generating  heat,  for  the  pur- 
poses for  which  the  defenduits  used  the  heat, 
«nd  which  methods  and  furnaces  they  had  a 
light  to  use,  and  that  the  saving  to  them  or 
profits  made  by  them,  by  the  use  of  the  pl^nt- 
ISs'  inventions,  over  the  other  furnaces,  was 
not  TOoved.  Such  being  the  case,  the  report 
«oiild  not  have  been  otherwlae  than  as  It  was. 

Itdoeanot  alw^followthat  beeanse  aparty 
maT  have  made  an  improvement  In  a  machine 
ana  obtafaied  a  patent  for  it^  another  using  the 
Improvement  and  infringing  upon  the  patentee's 
rlgnte  will  be  mulcted  In  more  than  nominal 
damages  for  the  infringement  If  other  methods 
in  common  use  produce  the  same  results,  with 
«qual  f  acili^  and  cost,  the  use  of  the  p^ented 
Invention  cannot  add  to  the  nins  of  the  infring* 
«y  or  impair  the  just  lewaras  of  the  inventor. 
The  Inventor  may  Indeed  prohibit  the  use,  or 
«xact  a  license  fee  for  it,  and  if  such  license  fee 
has  been  generally  p^d,  its  amount  may  be 
token  as  the  criterion  of  damage  to  him  when 
his  rights  are  Infringed.  In  the  absence  of  such 
criterion,  the  damages  must  necessarily  be  nom- 
inal. 

Deeree  affirmed. 

True  oopjr.  Tcfit: 

James  H.  MoEenne]',  Qerk,  thip.  Court,  U.  8. 

Cited-U4t7.a,4tf. 


HORACE  D.  HOORS  bt  al.,  AppU., 
«. 

BELLE  F.  PAGE  xt  Ali.,  AppelUm. 

(See  B.  C.  Reporter's  ed..  UT-ISO.) 

BetUement  <ff  property  on  wiffi—fiou)  may  be  made 
— notiee  to  ereditan, 

L  A  hustmnd  mar  settle  a  portloa  of  hia  property 

Xa  hla  wife.  If  ne  does  oot  thereby  impaur  the 
ns  of  ezfstlnff  crodltors,  and  If  tbe  settlement  Is 
not  lotanded  as  a  cover  to  future  schemes  of  fraud. 

2.  Thesettiemeotmaybemade,elUterbrthepur- 
Obase  of  property  and  taUnir  a  deed  thereof  In  her 
name,  or  tn*  Its  transfer  to  trustees  for  ber  benefit, 
or  by  his  dlreot  oonveyanoe  to  ber,  vhon  tbe  fact 
that  tt  Is  intended  as  suob  settlemeot  Is  declared  In 
tbe  Instnimmt  or  othenrlse  clearly  estabUsbed. 

a.  Property  thus  ooDveyed,  as  a  settlement  upon 
tte  wife,  should  not  be  mmgled  and  confounded 
wtth  that  wbkdi  the  husband  retafaie  nor  be  left 
nwler  Us  oootrcd  and  nanagement  wllhont  evl- 


Vcm.— Settlement  or  eonMyonee  Jor  benefit  of 
Wtr*  and  cMIrt;  xahenoood  or  voM  a»  to  eredUor*. 
SeenoCs  to  Sezton  v.  wbeaton.  21 U.  B.  (S  WheaU, 


uii;.s. 


IT  S.,  Book  28. 


denoe  or  nottoe  by  record  that  It  belongs  to  her  or 
the  oonveyanoe  will  be  open  to  suspidou  that  it  was 
m  fust  desivned  as  a  cover  to  aohemes  of  baud. 
[No.  1117.1 

Submitted  Jan.  7, 1884.  Ifet^ded  Mar.  t4, 1884. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  tlie  Nortliem  District  of  Ulinois. 
This  case  arose  upon  a  creditor's  bill  and 
cross-bill  filed  In  the  court  below,  by  Alfred 
Whhe  and  Horace  D.  Moore,  to  subject  cert^ 
property  alleged  to  have  been  fraudulently  con- 
veyed to  his  wife  Ity  Benjamin  V.  Page,  to  tlie 
lien  of  their  judgments  against  Page  for  the 
sums  of  $2,700  and  $14,000  rcspectivclv. 

Tbe  case  was  heard  by  Mr.  Justiee  Harlan, 
who  found  for  the  defenaont  and  entered  a  de- 
cree dismisdng  the  bill  and  cross-UU.  Where- 
upon, the  complalnanta  appealed  to  this  court 
The  facts  the  case  are  sufficiently  stated  by 
the  court 

MBMr$.  H.  T.  Helm  taAJB.&  WiUiam,  for 
Moore,  apDellant 

JfsMra.  Edward  8.  Ish»m  and  ^^lUua 
Bnrrj.  for  Belle  F.  Page,  appellee. 

Jfr.  Omva  W.  Smith,  for  the  other  ai^wlleea. 

Jfi*.  «Autfw  Field  delivered  the  opinion  <rf 
tbe  court: 

It  is  no  longer  a  disputed  question  that  a  hus- 
band may  settle  a  portion  of  his  property  upon 
his  wife  if  he  does  not  thereby  impair  the  claims 
of  existing  creditors,  and  the  settlement  is  not 
bitended  as  a  cover  to  future  schemes  of  fraud. 
The  settlement  may  be  made  either  by  the  poi^ 
chase  of  property  and  taking  a  deed  thereof  in 
her  name,  or  its  transfer  to  trustees  for  her 
benefit.  And  his  direct  conveyance  to  her, 
when  the  fact  that  It  is  intended  as  such  settle- 
ment is  declared  in  the  instrument  or  otherwise 
clearly  established,  will  be  sustained  In  equity 
against  the  claims  of  creditors.  The  technical 
reasons  of  the  common  law  growing  out  of  the 
unity  of  husband  and  wife,  which  preclude  a 
conveyance  between  them  upon  avafuable  con- 
sideration, will  not  tn  such  a  case  prevail  In 
equity  and  defeat  his  purpose.  Shepard  v. 
SAflpard,  7  Johns.  Ch.,  57  ;  Hunt-v.  Johnaoti,  44 
N.  Y.,  37;  Story,  Eq.,  see,  1880;  Pom.  Eq., 
sec.  1101  ;  Dale  v.  Lincoln,  63111.,  33 ;  Deming 
V.  WiUiame,  26  Conn.,  326;  Maraman  v.  Jtfbr- 
aiman,  4 Met  (Ky.),  85;  A'tntr.  ii»dk«fo,  SSInd., 
181 ;  SKotvv.  MartliaU,  34  Tex.,  805  ;  T/iomp. 
son  V.  MiUt,  88  Ind.,  08S.  Such  Is  the  purport 
of  ourdecifflon  in  Jonet  v.  Clifton,  101  V.  S., 
238  [XXV.,  909].  His  right  to  make  the  settle- 
ment arises  from  the  power  which  every  one 
possesses  over  his  own  property,  by  which  he 
can  m^e  any  disposition  of  it  thatdoes  not  in- 
terfere with  the  existing  righta  of  others.  As  ha 
may  give  it  or  a  portion  ofit  to  strangers  or  for 
objects  of  cbarity,  vrithout  anyone  bemg  able  to 
call  in  question  either  his  power  or  right,  so  he 
may  give  it  to  those  of  his  own  household,  to  his 
wife  or  children.  Indeed,  settlements  for  their 
benefit  are  looked  upon  with  favor  and  are  up- 
held by  the  courts.  As  we  siUd  in  Jotut 
Clinton :  "  In  all  cases  where  a  husband  makes 
a  voluntary  settlement  of  any  portion  of  his 
property  for  the  benefit  of  others  who  stand  in 
such  a  relation  to  him  as  to  create  an  obligation, 
legally  or  morally,  to  provide  for  tliem,  as  in  the  [HQ] 
caise  of  a  wife  or  children  or  parents,  the  only 
quotion  that  can  properiy  be  awed  ts,  does  audi 
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ft  dIspoBltion  of  the  proptitj  deprive  otheii  of 
Miy  exiBtlng  eldms  to  tC  If  It  does  not,  no  one 
can  complun,  if  the  tniufer  fs  made  matter  of 
pabUc  record  and  not  be  designed  as  a  scheme 
to  defraud  future  creditors.  And  ft  cannot 
make  any  difference  through  what  channels  the 
im}pert7  pasBes  to  the  party  to  be  benefited,  or 
to  his  or  her  trustee,  whether  it  be  by  direct 
conveyance  from  the  hnsbsnd,  or  tbioti^  the 
intervention  of  others." 

Whilat  properly  thna  conveyed  at  a  setfle* 
ment  upon  the  win  may  be  held  as  ber  separafe 
estate,  beyond  the  control  of  her  husband,  it  is 
of  the  utmost  importance  to  prevent  others  from 
being  misled  Into  giving  credit  to  bim  upon  the 
property,  that  it  should  not  be  mineled  and  con- 
founded with  that  which  be  retains,  or  be  left 
under  bis  control  and  management  without  evi- 
dence or  notice  by  record  that  it  belongs  to  ber. 
Where  it  is  so  mingled  or  such  notice  is  not 
friven,  his  conveyance  win  be  open  to  suniidon 
that  it  was  in  fact  designed  as  a  cover  to  scnemea 
of  fraud. 

In  this  case  there  was  much  looseness  ;  and 
the  transactions  between  the  husband  and  the 
wife  toudiing  the  proper^  were  well  calculated 
to  excite  su^don.  It  Is,  therefore,  with  mndi 
hesitation  that  we  accept  the  conclusim  ot  the 
circuit  court.  We  do  so  only  because  of  its  find- 
ing that  there  was  no  deception  or  fraud  In- 
tended by  either  husband  or  wife  ;  that  the  ap- 
pellants were  not  ted  to  give  bim  any  ctemt 
upon  the  property,  but  acquired  their  interest  in 
the  judgment  which  they  are  seeking  to  have 
satisfied  long  after  the  transactions  complained 
of  occurred  ;  that  the  title  to  the  Dearborn  Ave- 
nue property  was  taken  by  mistake  In  his  name, 
and  that  the  mistake  was  rectified  before  this 
Ktigatlon  commenced  :  th'at  the  bonds  and  notes 
In  bank  which  the  creditors  seek  to  reach  repre- 
sent the  money  advanced  by  ber  from  the  sale 
of  this  Dearborn  Avenue  propertv  for  the  pur- 
pose of  meeting  an  alleged  defidtm  bis  account 
as  administrator  of  the  estate  of  Maxwell,  and 
in  equity  bdong  to  that  estate ;  tlut  the  money 
applied  In  satlsractlon  of  the  mortgage  upon  the 
ri  «ni  I^coln  Avenue  property  was  part  of  the  pro- 
l^Wi  ceedfl  of  that  sale,  and  that  she  was  entitled  to 
have  the  conveyance  to  her  from  Mrs.  Maxwell 
treated  as  security  for  that  money.  Such  being 
the  case,  the  creditors  have  no  claim  upon  the 
bcmds  and  notes  superior  In  equilj  to  that  of  the 
JCaxwell  estate,  nor  uwm  the  miccdn  Avenue 
property  superior  to  that  of  the  wife. 


Ttm  oopjr.  Test :  _ 
James  H.  MoKenner.  COerk,  Sop,  Oonrt,  IF.B. 


ClWt]  PHCENIX  BANK  of  the  Oitt  or  Nxw 
Tons.  Plf.  in  At., 
«. 

DATID  R18LET. 
(BoeB.  C  Beporter^  ed^  Ufr-UO 
Dtpotitor  in  bank--catffitoalion     daU  Am  d»- 

L  fnierelatlonlietweentbedepasltarof  monerln 
■tank  and  the  bank.  Is  notUns  mora  than  that  of 
duMoTAiid  oredttor. 
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fc  Wb«ra  thure  are  no  speellto  fiuMA,  separitB  to 
kind,'  In  a  bank  belonafna  to  a  Mnou,  and  only  % 
genentl  Indebtedness  to  Gun  1^  uie  bank,tbe  aotoal 
selsuieof  a  speolflo  lot  of  monejr  belonging  to  tb*' 
bank,  wbloh  Is  condemned  as  the  propemr  of  suob 
person  and  ordered  by  tbe  oourt  to  be  sold,  and  the 
proceeds  of  the  sale  brought  Into  oourt  for  dMrU 
button  uQdw  the  oonflsoKlon  law,  does  not  oonilli- 
cate  tbe  debt,  nor  give  JoiMmboh  to  tbe  oourt  tv 
oonflsoatelt. 

8.  The  OonflsoatlonAot  was  directed  to  the  oonfls- 
oattoD  of  neoiflc  propertr  used  with  tbe  consent  of 
tbe  owner  to  aid  the  uisuneatlon.  and  bad  no  ref  er- 
enoe  to  the  guilt  of  the  ownw,  and  oould  mlj  I4>- 
ply  tovWUe,  tugiUe  ^operty  wbloh  had  been  so- 
lved. 

1.  In  the  ease  of  an  Indebtedness  oh  a  balance  of 
ao6ount&  wbereno  writing  or  other  tostoimient  rep- 
resents the  debt  orasoertalna  Rs  amount,  or  oarrtea 
with  It  br  tnuufer  the  right  to  receive  It,  something 
more  Is  neoeesarr  than  the  statement  of  the  mar- 
shal that  he  bos  attached  or  seised  a  certain  sdmof 
money'  In  order  to  oonflscate  tin  debt :  and  tb» 
right  of  the  creditor  to  recover  the  dm  Is  unaf- 
fected br  suidi  prooeedlngs. 

ArgiuHtwr.  IS,  iSj884.  Ikeidaiiar.  i4,JS84. 

FERROK  to  the  Court  of  Appeals  6f  tli» 
State  of  New  York. 
This  action  was  brought  In  ftte  Sttpreme 
Court  of  the  State  of  New  York,  b^  the  de- 
fendant In  error,  to  recover  the  sum  of  ^10,000, 
and  interest  from  January  4, 1865,  on  tb»  dieck, 
of  the  Bonk  of  Georgetovn,  SouQi  CdcoUn^ 
addressed  to  the  plaindft  in  esrror,  and  payabl» 
to  the  order  of  the  defendant  iff  efror. 

Besides  putting  in  issue  tbe  cUdms  of  the  de- 
fendant In  error,  the  plaintiff  fn  error  set  up  la 
its  answer,  among  other  tliln£|;s,  the  seizure  and 
confiscation  by  the  United  States  of  all  tb» 
mdncyi  ttientioned  In  the  complaint 

The  plaintiff  in  ertat  htttmg  succeeded  on 
the  first  trial  of  the  action,  an  nipeal^was  taken 
to  the  General  Term  of  the  Supreme  Court, 
where  the  Judgment  was  reversed  and  a  new- 
trial  ordered.   18  Hun,  484. 

The  new  trial  resulted  fn  a  verdict  and  Judg- 
ment in  favor  of  the  plaintiff,  for  the  sum  of 
$20,683.16.  including  mterest  and  costs. 

This  ]ud!gmeDt  having  been  affirmed,  on  ap- 
peal, by  the  Gteneral  Term  and  by  tbe  Court 
Appeals  (83  N.  Y.,  818)  the  defendant  sued  out 
this  writ  of  error. 

Further  facts  ot  the  case  appear  In  the  opin- 
ion of  the  court. 

Meurt.  Wm.  M.  Evarta*  F.  B.  ChantBer, 
Ow.  L.  NiehoU  and  £  A  Van  WintU,  lor  plaint- 
iff in  error. 

Meura.  John  Ewin^  Rlsdey.  FnuUIn 

AJWUcoxtW.  B.Beae,90dAnder»<mAMtMn^ 
for  defendant  in  error: 

The  state  court  committed  no  error  in  ex- 
cluding from  the  case  the  record  of  tbe  proceed- 
ings wbidi  were  taken  for  the  forfeiture  in  the 
district  court;  because  those  proceedings  were 
absolutely  void,  txom  the  filing  of  the  libel  of 
informatuin  to  the  entry  of  the  final  decree  of 
distribution,  for  want  of  authority  in  the  court 
wfaerdn  they  were  had,  to  entertain  the  some. 

The  record  was  properly  excluded,  for  the- 
reason  that  the  proceedings  fn  the  district  court 
for  confiscation  were  fatally  defective  and  ir- 
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r,  and  tbilt  ^Arartdldnot  bare  Dorac- 
i.  furlsdlctipti  to  protioance  i  ^fUd  decree 
rfeltug  the  proper^  of  the  Bank  bf  Qeorge- 
^wn.      this  fs  so  nptwithstandiiiCRteh  t>n>p- 
ma^  have  beeii  the  lawful  aal^ect  ot  con- 

flSQBttfHl, 

The  libel  of  Information  on  which  all  snbse- 
^eot  proceedlnra  in  the  District  Court  de- 
pended, was  so  dieflcieni  in  form  that  ho  valid 
fiecree  of  forfeiture  could  be  predicated  thereon. 

U,  B.  T.  SiukabM,  l6  W^,  481  (88  U.  8., 
ZXI.,46m;  see  also,  The  Bowet  t.  n  8.,  1 
Crandi,  889;  The  Caroline  v.  77.  8,,  7  Cfandhi, 
600;  X;.  8.  T.  The  Utile  ChaHee,  1  Brock.,  847; 
The  Mary  Ann,  8  Wheat..  880;  3  Pars.  Mar. 

The  distrtct  court  could  proceed  against  prop* 
er^  on  land  for  conflstotion  only  on  the  com- 
mon law  side  in  rem.  while  the  record  offered 
shows  a  strict  admiral^  proceeding  in  rem, 
from  the  filing  of  the  libel  to  the  final decreeof 
distribution. 

The  Borah,  6  Wheat,  891;  Im.  Oo.  T.  XT.  8., 
Armetromf*  Fbundry  and  C.  8.  t.  JXirf ,  6  Wall , 
769,  766,  770  (78  U.  8.,XVm.,  879,  882,  914); 
Ctmjiteaticn  Oaaee,  7  Wall,  4^  ^4  U.  S., 
XCL,  199);  MffrrU  OoUm,  8  WalL,  611  (75  U. 
8.,  XIX..  483):  ^  parte  Graham,  10  WaU., 
«41_(  77  n.  8.  JCIX.,  081):  U.  A  t.  mmiheeter, 
Mn.B.,878CXXT..47B). 

Mr,  JutUu  Miller  delivered  the  opinion  of 

the  court: 

This  ^  a  writ  of  error  to  the  Conrt  of  Ap- 
peals of  New  York. 

The  defendant  in  error  lecovered  against  fhh 
plaintiff  in  error  the  sum  td  $10,000  and  inter- 
est by  the  verdict  of  a  jury,  which  found,  as 
matter  of  fact,  that  the  Bank  of  Qeoreetown, 
South  Carolina,  having  a  balance  tdth  the 
Phoenix  Bank  of  New  York  on  the  30th  di^  of 
Hay.  1861.  assisted  to  Rls}ey,  the  plaintiff  In 
the  state  court,  f 10,000  of  that  sum.  of  which 
the  Phoenix  Baink  had  due  notice  by  demand 
made  by  Risley,  Janua^  ^  1866. 

Witti  the  qiustions  which  arose  out  of  this 
transaction  m  the  state  court  we  have  nothing 
to  do.  except  as  they  concern  the  defense  set 
up  by  the  Bank  that  the  money  in  its  hands 
doe  to  the  Bank  of  Oeorgelown  had  been  seized, 
condemned  and  paid'  over  to  the  marshal  of  the 
Southern  District  of  New  York  by  Tirtue  of 
certain  confiscation  proceedings  In  the  District 
Court  of  the  United  States  for  that  district 

The  sufficiency  of  those  proceedings  as  a  de- 
fense to  the  action  raises  a  question  of  a  clitim 
asserted  under  an  authority  of  the  United  States 
|nd.  as  the  Court  of  Appeals  sustained  the 
iud^ent  of  the  inferior  court  of  that  State  re- 
lectmg  the  defense,  the  case,  as  to  that  question, 
IB  cognizable  in  this  court 

The  record  of  the  confiscation  proceedings 
In  the  district  court  was  rejected  by  the  state 
court  when  offered  in  evidence  by  defendant 
and  our  inquiry  must  be  directed  to  ascertain 
whether,  if  admitted,  it  would  have  been  a 
good  defense. 

The  Judge,  before  whom  the  jury  trial  was 
had,  refused  to  receive  the  record  in  evidence, 
127J  because  it  showed  that  the  confiscation  proceed- 
ings, being  in  rem,  were  directed  a^uist  cer- 
tain spedilc  money,  which  was  the  proper^  of 
the  Oeorgetown  Ank  and  which  the  HicBnlx 

in  u.  & 


Bank  lield  as  aspedal  deposit  In  the  nattttv  Qf 
a  baifanent  and  Ifoi^gaidst  the  debt  i^hlch  tha 
Hioenli  Bank  owed  to  the  Georgetown  Bank 
arising  out  of  thdr  relations  as  corresponding 
banks;  that  this  debt  belug  Assigned  to  Risley, 
tiie  plaintiff,  was  tin  affected  by  Iheconfiscatioh 
proceedings,  because  It  was  not  mentioned  in 
them  $hd  no  attempt  was  made  to  subject  that 
debt  to  condemnation. 

That  the  relation  of  the  Ffacsnlx  Bank  and  the 
QeorgMowii  Bank  was  that  OF  debtor  andoeo- 
lior  and  nothing  more,  has  been  the  settled  dov 
trine  of  this  court,  as  it  is  believed  to  be  of  all 
others,  since  the  case  of  the  Marine  Bk.  v.  JM- 
ion  Bk.,  3  Walt.  363  [69  U.  S.,  XVII.,  7861. 
In  that  case  it  was  said  that  "All  deposits  made 
with  bankers  may  be  divided  Into  two  classes, 
namely:  .those  in  which  thebankisbaileeof  the 
depositor,  the  tftie  to  the  thing  deposited  remain- 
ing with  the  latter;  and  that  ouier  kiifd  of  deposit 
oz^ money  peculiu*  to  the  banking  business,  1^ 
which  the  depositor,  for  his  own  bonveniencf), 
parts  with  the  titie  to  bis  money  and  loans  it  to 
the  banker;  and  the  latter,  In  consideration  df 
tiie  loan  of  the  money  and  the  right  to  iise  it  for 
his  own  profit,  agrees  to  refund  the  same  amount 
or  any  part  thereof,  on  demand."  "  It  would 
be  a  waste  of  time,  said  the  court,  *'  to  provA 
that  this  letter  was  a  debtor  and  creditor  relfr 
tion."  This  proposition  has  been  re-affirmed  in 
Thompmm-7.  RCgge,  6  Wall.,  673  [73  U.  S., 
XVItL,  7041;  Bank  v.  Millard,  10  Wall..  165 
[77  U.  S.,  XIX.  8991;  OvUon  v.  BavingelnH., 
17  Wall..  109  [84  U.  B.,  XXI.,  6181;  Beammtm 
V,  KimbaU,  93  U.  8.,  870  [XXIIL,  4861;  and 
.SevBwna  V.Wood,  07  U.  8.,%88[XX[V.,108tt1. 

Kr.  Farkex,  the  Cadderctf  the  Phoenix  Bank, 
speakln{(  of  the  time  wlien  the  marshal  served 
the  monition  in  the  confiscation  case  on  him, 
says  that  there  were  no  specific  funds,  separate 
in  kind,  in  the  Bank,  belonging  to  the  George- 
town Bank,  and  only  a  general  indebtedness  ih 
account  for  money,  or  drafts  remitted,  which 
had  been  collectea.  "  It  was  a  debt.  No  spe- 
cific money  or  bills  the  property  of  the  Qeoi^ 
town  Bank." 

The  libel  of  information  In  the  district  court 
commences  by  saying  that  it  is  "  Against  the 
estate,  property,  money,  stocks,  credits  ajid  ef- 
fects, to  wit:  against  $16,000  (fifteen  thousand 
dollars),  more  or  less,  belonging  to  the  Bank  of  [1S8! 
Cfeorgetown.  a  corporation  dmng  budness  sX 
Georgetown.  In  the  State  of  South  Carolina;, 
whi(£  said  $16,000  is  now  In  eaeh,  and  la  now 
on  deposit  In  the  Phoenix  Bank,  a  Corporation 
doing  business  in  the  City  of  New  York,  all  of 
whioi  are  owned  br  and  belong  to  and  are  the 
properl^  of  the  said  Bank  of  Georgetown," 

And  It  Is  alleged  that,  b^  reason  of  the  use  of 
this  property  in  aid  of  the  rebellion  and  the  tr^ 
sonable  practices  of  the  (Georgetown  Bank,  the 
said  property,  estate  and  effects  are  subject  to 
lawful  prize,  capture  and  seizure,  and  should 
be  confiscated  and  condemned. 

The  monition,  after  reciting  the  libel  against 
$16,000  belongiDg  to  the  Georgetown  Bank, 
which  said  $15^000  is  now  in  cash  and  on  de- 
posit with  the  Fhcenix  Bank,  commands  the 
mardial  to  attach  the  said  $16,000.  and  to  de- 
tain the  tame  in  hit  euttody  imtil  the  further  or- 
der of  the  court. 

The  return  of  the  marshal  Is  tiiat  he  attached 
$18,000,  more  ot  less,  deposited  in  the  Rioenlx 
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Bonk,  belonging  to  the  Bank  of  Qeorgetown, 
■ad  nve  ncmce  toaUpersoiuclahidiif  tnesame 
tiiat  the  court  would  try  the  case  on  January 
M  thereafter. 

The  decree  of  the  court  Is,  that  he,  the  Judfe, 
doth  hereby  order,  sentence  and  decree  that 
$12,117.88  belonging  to  the  Bank  of  George- 
town, of  Qeorgetown,  in  the  State  of  South  Cax^ 
ollna,  and  now  on  deixMit  in  the  Phcuilz  Bank, 
In  the  at7  of  New  York,  which  aaid  ilS,117.^ 
has  been  heretofore  seized  by  the  marshal  In  this 
proceeding,  be  and  the  same  Is  hereby  con- 
demned as  forfeited  to  the  United  States. 

On  this  sentence  a  tenditioni  exmmat  was  is* 
sued  to  the  marshal,  In  which  he  is  ordered  to 
lell  this  112,117.36,  and  to  have  the  moneys  aris- 
ing from  the  sale  at  the  district  court  on  a  day 
mentioned. 

It  is  not  ponlble  to  understand  that  this  case 
proceeded  on  any  other  Idea  tlian  the  actual  seiz- 
ure of  a  spedflc  lot  of  money,  supposed  at  first 
to  amount  to  $15,000,  but  which  turned  out  to 
be  less,  and  that  that  lot  of  money  was  seized, 
was  formally  condemned  and  ordered  by  the 
court  to  be  ^Id,  and  the  proceeds  of  the  sale 
brought  into  court  for  distribution  under  the 
confiscation  law.  The  specific  money  is  de- 
ISO  1  scribed  by  apt  wordB,as  the  property  of  the  Bank 
of  Georgetown,  for  whose  misconduct  it  is 
•eized,  coDdemned  and  forfeited. 

The  very  language  is  used,  and  no  other,  that 
would  be  if  it  were  twelve  hundred  horses  in- 
stead of  $12,000,  of  which  the  Georgetown  Bank 
was  owner,  though  In  the  possession  of  the  FhoD- 
nlxBank. 

There  is  not  the  slightest  Intimation  In  the  li- 
bel, the  monition,  the  return  to  that  monition, 
or  in  tbe  final  decree,  that  a  debt  due  by  tbe 
Pboeuix  Bonk  to  the  Georgetown  Bank  Is  at- 
tached, and  no  language  appropriate  to  such  a 
purpose  Is  found  in  the  whole  proceeding  from 
the  beginning  to  the  end.  On  ttie  contrary,  the 
whole  case  presents  tbc  idea  of  taogiUe  proper^ 
fy,  actual  cash  taken  hy  manual  s&ure.  In  the 
wmds  of  the  Phcenix  Bank,  the  ownership  of 
which  was  in  the  Georgetown  Bank;  that  these 
dollars,  whether  of  gold,  silver  or  bank  bills, 
were  to  be  placed  in  the  bands  of  the  marshal 
and  sold,  and  the  sum  bid  for  them  brought  Into 
court  under  its  order. 

In  further  illustration  of  this  idea,  the  libel 
charges  that  the  Bank  of  Georgetown,  the 
owner  of  the  property  libeled,  did  purchase 
•nd  acquire  said  property,  and  the  same  was 
sold  and  given  to  it  by  a  person  unknown  to  the 
attorney,  with  intent  to  them  to  use  and  em- 
ploy, and  to  suffer  the  same  to  be  used  and  em- 
ployed, in  aiding,  abetting  and  promoting  the 
uaurrection,  and  resistance  to  Uie  laws,  and  In 
•idinff  and  abettlngthe  persons  engaged  therein 
and  that  tbe  Georgetown  Bank  did  knowingly 
use  and  consent  to  such  use  of  the  property, 
contrai?  to  the  provisions  of  "An  Act  to  Con- 
fiscate Property  Used  for  Insurrectionary  Pur- 
poses," approved  August  6,  1861.  [12  Stat  at 
L,  819.1 

It  is  beyond  question  that  this  Act  was  di- 
rected to  the  confiscation  of  specific  property 
used  with  the  consent  of  the  owner  to  ala  the 
insurrection,  and  had  no  reference  to  the  guilt 
of  the  owner,  and  could  only  apply  to  visible, 
tangible  property  which  bad  been  so  used. 

If  the  thing  sdzed  and  condemned  In  thedls- 


trtet  court  was  the  actual  dollars,  thq/  were  the 
proper^  of  tiie  Phoenix  Bank,  and  the  loss  was 

its  JOBS,  and  that  did  not  satisfy  thedebt  whldi 
at  that  time  It  owed  to  RIsley ;  nor  would  it 
have  been  otherwise  If  the  debt  had  been  then  r  i  oii 
due  to  the  Georgetown  Bank,  for  the  debt  was 
not  seized,  but  the  dollars  of  the  Phoenix  Bank. 

Counsel  for  plaintiff  in  error  Indsts  strenu- 
ously, however,  that  it  vat  the  dlsftt  which  was 
intended  to  be  seized  and  condemned,  and  wldch 
constitutes  the  fin  In  the  proceeding. 

We  are  not  able  to  see  that  this  view  of  the 
matter  places  the  case  in  any  more  favorable 
condition  for  the  Back. 

While  0x6  manner  of  seizing  ordinary  per- 
sonal property  or  real  estate,  for  the  purposes 
of  confiscation  proceedings,  under  the  two  Acts 
ot  Congress  on  which  tbu  libel  professes  to  tw 
founded,  namely:  the  Act  of  April  6, 1801,  and 
the  Act  of  July  17,  1862  [12  Stat  at  L.,  689]  Is 
easily  understood  and  followed,  namely:  an  act- 
ual seizure  and  actual  poraession  by  the  office 
under  the  mouition,  it  has  not  been  so  plain 
what  proceedings  should  be  had  In  the  confis- 
cation of  debts  due  to  one  who  has  incurred  the 
penalty  of  such  confiscation,  and  who  U  not 
within  tbe  jurisdiction  of  the  court. 

In  this  cuss  of  cases,  where  the  debt  Is  evi- 
denced by  a  note,  bond  or  other  Instrument  In 
writing,  whose  possession  carries  the  right  to 
receive  the  debt,  it  may  be  that  tbe  manual 
seizure  of  that  instrument  gives  jurisdiction  to 
the  court  to  confiscate  it  ana  the  debt  which  It 
represents. 

And  we  are  not  prcnnred  to  say  th^  the  debt 
itself  may  not  be  confiscated  In  the  absence  of 
the  bond  or  note  which  represents  It  But  in 
this  class  of  cases,  and  In  the  case  of  an  indebt- 
edness on  a  balance  of  accoimts  where  no  writ- 
ing or  other  instrument  represents  the  debt  or 
ascertains  its  amount,  or  carries  with  It  by 
transfer  the  right  to  receive  it.  It  Is  obvious  that 
something  more  Is  necessary  than  thestatement 
of  the  marshal  that  he  has  attadied  or  seized  a 
certain  sum  of  money. 

In  the  case  of  iftWv.  U.  8,11  Wall.  266 
[78  U.  S.,  XX.,  185],  which  was  a  case  of  con- 
fiscation of  stO(^  in  a  railroad  company,  these 
dlfllculties  are  fully  considered,  and  it  is  there 
held  that  the  proper  mode  of  seizure  of  such 
stock  is  by  notice  of  tfaeproceeding  and  attach- 
ment to  the  proper  oflfcer  of  the  company, 
whose  stock  is  the  subject  of  the  proceeding. 
And  the  same  matter  is  very  fully  omsldered 
in  the  subsequent  case  of  Aiexanaria  v.  JWr 
fax.  95  U.  S.  774  [XXIV.,  6881,  where  the  suf- 1 
fidency  of  the  seizure  was  brought  up  col- 
latei-ally  in  another  suit,  and  the  whole  proceed- 
ing held  void,  because  notice  of  the  seizure  or 
attachment  of  the  debt  of  the  City  of  Alexandria 
was  not  made  to  the  officer  of  the  ci^  named 
by  the  statute  of  the  State,  though  It  toot  glTsn 
to  another  officer  of  the  city  government. 

The  statuieauthorizing  these  confiscation 
proceedings  requires  tha^  they  be  conducted  ac- 
cording to  proceedings  in  admiralty  as  near  as 
may  be,  and  hence  libels,  monitions,  publica- 
tions and  sentences  have  been  the  usual  mode 
of  enforcing  confiscation.  The  S7th  Admiralty 
Rule,  in  force  long  before  this  statute  was  en- 
acted, provides  how  such  scl/.ures  shall  be 
made.  "In  cnscsof  foreisn  attachment,  the 
garnishee  shall  be  required  to  answer  under 
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oath  or  solemn  afflrmadon  as  to  the  debts,  cred- 
its or  eltecta  ot  the  defendant  in  his  hands,  and 
to  mch  Intenogatoitei  touching  the  same  as 
may  be  jwopounded  to  htm  1^  the  libelant ;  and 
If  be  ihould  refuse  so  to  do,  the  court  may 
award  compulsory  process  egtUnst  him.  If  he 
admits  any  debts,  credits  or  effects,  the  same 
shall  be  bud  in  his  hands  liable  to  the  exigency 
of  the  suit" 

Here  was  a  plain  mode  of  attaching  the  debt 
of  the  rhoenix  Bank  due  to  the  Qeorgetowo 
Bankipcdnted  out  by  the  veiy  rule  to  which  the 
Act  of  Congress  referred  as  prescribing  the 
mode  of  practice  in  such  cases. 

In  the  first  case  above  referred  to,  the  court, 
after  referring  to  the  practice  in  admiralty, 
•aid:  "These  are,  indeed,  proceedings  to  com- 
pel appearance,  but  they  are,  neverUieless,  at- 
tacbmenta  or  seizures  bilnging  the  subject 
seized  within  the  jurisdiction  of  the  court,  and 
what  is  of  primary  importauce,  they  show  that, 
in  admiralty  practice,  rightt  in  action,  thinga 
intangible  (u  atoekt  andcredita,  are  attached  by 
notice  to  the  debtor  or  holder  without  the  aid 
of  any  statute." 

In  the  latter  case  the  court  said:  "Wearecom- 
pelled  to  inquire  whether  the  dmple  statement 
of  the  marshal,  that  he  had  given  notice  to  R 
-2- Johnson^  auditor  of  the  city,  was  a  sufficient 
aeizure,  m  face  of  the  concediid  fact  that  he  had 
made  no  actual  or  manual  seizure  of  anything 
to  give  jurisdiction  to  the  court.  And  in  de- 
termining what  it  was  of  which  Johnson  had 
notice,  it  is,  perhaps,  fair  to  infer  that  the  mar- 
shal read  to  him  the  paper  issued  1^  the  district 
ftttomey." 

The  court,  after  saying  there  Is  no  doubt  thM 
the  stocks  were  credits  and  liable  to  confisca- 
tion within  the  meaning  of  the  Act,  added: 

"  It  is  clear  that  there  was  a  mode  of  reach- 
ing them  under  the  Act  of  Congress,  notwith- 
Btanding  the  evidences  of  Fairfax  s  right  to  them 
were  in  nls  pocket  and  beyond  the  reach  of  the 
court.  If  the  debt  due  him  had  been  by  au  in- 
dividual, there  would  have  l)een  no  difficulty 
in  serving  such  a  process  or  notice  on  the  debt- 
or, as  would  have  subjected  him  to  the  order  of 
the  court  in  regard  to  it." 

The  record  of  the  district  court  in  the  confis- 
cation proceedings  gives  no  evidence  of  any 
service  of  notice  on  the  Phtenlx  Bank,the  debtor 
in  this  case,  and  as  it  was  an  ex  parte  proceeding 
in  the  absence  of  the  party  whose  property  was 
condemned,  the  language  of  the  court  in  Alea- 
andria  v,  Fairfax,  is  appropriate,  that "  Where 
the  seizure  is  a  tine  mta  non,  to  the  jurisdlc- 
tion  of  the  court,  and  where,  as  in  tiie  present 
case,  actual  manucaption  is  impossible,  the 
evidence  which  supports  a  constructive  seizure 
should  be  smitinized  closely,  and  be  of  a  char- 
acter as  satlsfactoiy  as  that  wmdi  would  subject 
the  par^  holding  the  fund  or  owing  the  debt, 
which  is  the  object  of  the  proceedings,  to  an  or- 
dinarr  civil  suit  in  the  same  court."  96  U.  8., 
779  [XXIV.,  686]. 

Assuming  that,  as  anpied  by  counsel,  this 
wasa  proceeding  to  reach  the  debt  of  the  Phoe- 
nix Bank  to  the  Qeorgetown  Bank,  then  it 
could  not  be  the  subject  of  actual  manucaption 
or  seizure,  and  there  should  be  such  evidence  of 
service  of  the  attachment  or  notice  on  tbePhce- 
Dix  Bank  as  would  be  sufficient  hi  au  ordinary 
□Til  suit  for  that  debt. 
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Nothing  of  the  kind  is  shown  here.  No  uo> 
tlceof  any  kind  to  the  Phcenlx  Bank  is  shown 
in  that  record. 

But  in  the  deposition  of  ttie  cashier  of  the 
Phcenix  Bank  in  the  present  suit,  he  is  shown 
the  monition  in  the  confiscation  case,  and  says  [138' 
that  paper  was  served  on  him  on  the  5th  day  of 
January,  1666,  at  11. SO  in  the  morning. 

It  adtntts  of  grave  doubt  whether  ue  essen- 
tial fact  on  which  the  jurisdiction  of  the  court 
in  the  confiscation  case  depended,  not  being 
found  in  the  record,  can  be  supplied  in  another 
suit  where  it  is  introduced  in  evidence,  by  pa- 
rol proof  of  that  facL 

But  if  it  could  be  done  at  all,  the  monition 
which  was  served  on  the  cashier  gave  no  inti* 
mation  of  a  proceeding  to  charge  the  Phcenlx 
Bank  with  a  debt  due  from  it  to  the  Georgetown 
Bank,  and  require  it  to  pay  said  debt  to  the 
marshal  or  into  the  court.  Nothing  in  that  mo- 
nition required  the  Bank  to  answer  hi  rei^rd  to 
such  a  debt,  and  the  Bank  made  no  answer.  If 
it  had  been  called  on  by  that  notice  to  answer, 
as  it  certainly  would  If  a  debt  was  dahned  of  It 
as  being  due  to  the  Georgetown  Bank,  it  would 
have  been  bound  at  its  peril  to  have  disclosed 
the  assignment  of  that  debt  to  Risley  by  the 
Qeorgetown  Bank,  and  the  demand  and  nodca 
of  Risley  to  the  Phoenix  Bank  before  the  com- 
mencementcrf  the  confiscation  proceedings.  In- 
deed, it  is  quite  remarkable  that  no  answer  or 
appearance  for  the  Phoenix  Bank  is  made  in 
that  proceeding.  If  the  money,  the  actual  cash 
in  the  bank  vaults,  was  attached,  the  Bank  must 
have  known  that  the  dollars  were  its  dollars, 
and  it  should  have  defended.  If  it  was  the  debt 
which  was  attached,  its  legal  duty  to  its  credit- 
or, whether  that  was  Risley  or  the  Georgetown 
Bank,  was  to  have  stated  the  facts  to  the  court. 

It  does  not  appear  to  us  that  any  seizure  or 
attachment  of  the  debt  due  by  the  Phcenix  Bank 
to  the  Georgetown  Bank  was  made,  by  which 
the  district  cour^  If  It  intended  to  do  so,  oth 
tained  jurisdiction  to  confiscate  it. 

On  the  whole  case  we  are  of  opinion: 

1.  That  the  specific  money  in  the  Phcenix 
Bank,  against  which  the  confiscation  proceed- 
ings seem  to  have  been  directed,  and  which  was 
condemned,  was  the  money  of  that  Bank,  and 
not  of  the  Georgetown  Bank,  and  the  loss,  if 
any,  is  the  loss  of  the  Phsnix  Bank. 

2.  That  no  such  seizure  or  attachment  was 
made  of  the  debt  due  by  the  Phoenix  Bank  to  [134] 
the  Georgetown  Bank,  if  any  such  debt  existed 
when  the  proceedings  were  commenced,  as 
would  give  the  district  court  jurisdiction  of 

that  debt,  and  no  actual  condemnation  of  that 
debt,  or  order  on  the  Phoenix  Bank  to  pay  it, 
was  made,  which  can  constitute  a  defense  to 
the  present  action. 

8.  The  right  of  Risley  to  recover  the  debt  as 
assignee  of  the  Georgetown  Bank  remains  un- 
affected by  those  prooeedings. 

Tliejudffmera  of  the  Oov/rt  of  AppeaU  Sm 
Torku,  tMr^ore,a^rmed. 
True  oopy.  TMt: 

Jamas  H.  MoKenney,  de^  Sup.  Ooivt,  U.  K 
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OHEBAPEAEE  AND  OHIO  RAILROAD 
COMPANY,  Fif.  in  Sir., 

9. 

II.  E.  white,  Admr.,  etc. 
(Bee  8.  a.  Beporter'a  ed..  tM-UB.) 
Samoval  qf  eau»6*—^aet  qfremonal. 

IXaiiiaicleDtoue  fornauiT*l«f  ■anuefrmna 
BMe  gourt  to  a  Federal  Court  ii  mua  In  the  Rata 

Obnrtt  ™^  li^btful  jurlfldlDtloD  of  that  OOUft  M  fOBh 
utd  tt  ouinot  properly  prweed  farther:  boc  irtt 
doe*  proceed  and  force  tDs  defendutt  who  appIM 
for  t£e  removal,  to  a  triAt,  the  Teoudr  ii  br  a  ■writ 
of  error  after  Dual  JuJgment^  and  not  by  prohlbl- 
ttoQ  vr  puQlfibmeiit  far  contempt. 

No,  BIOJ 

Argved  Mar.  11. 1384.    DwidedMar.  «.  ISSi. 

IN  ERROR  to  tbe  Court  of  Appeals  of  the 
State  of  West  Vlrffiiiia. 
On  motion  for  a  wm  of  prohibition  or  other 
apmnpriate  process. 

The  history  and  facts  of  tbe  case  suffidently 
appear  in  the  opinion  of  the  court. 

Me^n.  Wm.  S.  Ho§reiiuui  and  Ifm.  /. 
Bohertton,  for  ptointifl  in  error, 

Mr.  H.  M.  JEatthewst  for  defendant  in 
error. 

Mr.  CAt</'(/i/«fte0  Walt*  delivered  the  opin- 
ion of  Uie  court: 

The  motion  papers  In  this  case  present  the 
following  facts: 

On  the  17tfa  of  September,  1881,  A.  E.  White, 
as  administrator  of  the  estate  of  John  D.  White, 
sued  the  Chesapeake  and  Ohio  Raili-oad  Com- 
pany in  the  Circuit  Court  of  Greenbrier  County, 
West  Virginia.  The  simimons  was  returnable 
on  the  first  Monday  in  October,  and  on  that  dny 
a  declaration  was*  filed.  On  the  filing  of  the 
declaration  an  order  was  entered  at  Rules,  that 

Judgment  be  entered  for  tbe  plaintitF  for  his 
lamagcs,  unless  the  defendant  wppear  and  plead 
to  issue  on  the  first  Monday  in  November.  The 
defendant  failing  to  appear  on  that  day,  an  or> 
der  was  entered,  also  at  Rules, for  tbe  assessment 
of  damages  at  Uie  next  Term. 

On  the  10th  of  November,  which  was  during 
the  next  Term,  tbe  defendant  did  appear  and 
demur  generally  to  tbe  declamUon,  m  which 
the  plaintiff  joined.  At  the  next  Term,  on  the 
18ih  of  April,  1882,  the  defendant  again  de- 
murred to  the  declarntion  and  to  each  count 
thereof.and  then  presented  n  petition, with  suffi- 
cient bond,  for  the  removal  of  tbe  suit  to  the 
District  Court  of  the  United  States  for  the  Dis- 
trict of  West  Virginia,  sitting  at  Chnrleslon, 
and  exercising  circuit  court  powers.  This  pe- 
tition tbe  state  circuit  court  refused  to  rec^ve, 
on  the  ground  ti>Bt  it  was  not  filed  before  or  at 
tbe  Term  at  which  the  cause  could  be  first  tried. 
Tbe  defendant  then  pleaded,  not  guilty,  and  a 
special  plea,  and  again  presented  his  petition 
and  bond  for  the  removal  of  the  suit,  which  was 
also  refused  and  on  tbe  same  ground. 

On  the  first  of  May  the  defendant  filed  in  the 
District  Coiut  of  the  United  States  a  copy  of 
tbe  record,  nnd,  on  Its  motfon,  the  suit  wss 
docketed  fn  that  court.  On  the  29th  of  June 
the  plaintiff  moved  the  stale  circuit  court  to 
proceed  with  the  trial  of  tbe  action  but  this  was 
refused,  on  the  ground  that  tbe  case  bad  been 
docketed  in  the  District  Court  of  the  United 
S78 


States.  On  the  14th  of  0<;tober  the  plalntUf  ap- 
plied to  the  Supreme  Court  of  Appeals  of  the 
State  for  a  manaam\u  leqtiiring  the  circuit  court 
to  proceed  with  the  tr* al  of  the  cause,  and  a  rule 
was  awarded,  directed  to  tbe  Judge  of  the  Cir-  [\\ 
cuit  Court,  returnable  on  tbe  10th  day  of  the 
next  regular  Term,  calling  on  him  to  show 
cause  why  a  peremptory  writ  should  not  Issue. 
On  the  6tii  of  NoTember  a  Judgment  of  nonfolt 
was  entered  in  the  district  court,  tbe  plalntifr 
baring  &iled  to  appear  and  prosecute  the  orig- 
inal action  thoiv.  The  rule  of  tlie  Court  of  Ap- 
peals was  serred  on  the  Judge  of  the  Clrctut 
Court  on  tbe  2d  of  December,  1883,  and  on  the 
railroad  company  on  tbe  4th  of  the  same  month. 

On  the  lOtn  of  January.  1888.  the  Railroad 
Company  filed  Its  bill  in  equl^  In  the  District 
Court  of  the  United  States  againit  White,  ai 
administrator,  to  enjoin  him  nom  proceeding 
any  further  with  his  application  for  mandnmiM 
in  the  Court  of  Appeals  and  on  the  12th  of  tbe 
same  month  a  preliminary  injuncti<m  was 
granted  as  prayed  for. 

On  the  80th  of  June,  1883,  a  judgment  was 
entered  by  tbe  Court  of  Appeals  awarding  a 
peremptory  mandamui,  both  tbe  Judge  and  the 
Railroad  Company  having  answered  the  Rule 
on  tbe  20th  of  January  previous.  From  this 
judgment  a  writ  of  error  was  taken  to  this  court 
and  a  bond  accepted  which  operated  ss  a  raper- 
ttdeaa.  That  writ  was  docketed  here  on  the 
80th  of  July. 

At  the  November  Term,  1883,  of  the  Circuit 
Court  of  Qreenbricr  County,  White,  the  plaintiff 
In  the  original  suit,  applied  for  a  trinl  of  his  ac- 
tion. To  this  the  Railroad  Company,  defend- 
ant, objected.  The  court  declined  to  proceed 
to  a  trial  at  that  Term,  but  entered  an  order 
that  it  would  proceed  at  the  next  Term,  which 
will  begin  on  tbe  21st  of  April,  1884.  The  Rail- 
road Company  thereupon  filed  its  petition  in 
this  court,  pmying  "  For  a  writ  of  proliibition. 
or  such  other  process  as  may  be  deemed  irppro* 
priate,  directed  to  tbe  Circuit  Court  of  Green- 
brier  County,  West  Virginia,  and  to  the  Honor- 
able Uomer  A.  Holt,  Judge  of  said  court,  and 
to  the  said  A.  £.  White,  aoministrator  as  afore- 
said, and  to  Alexander  F.  Matthews,  attorney 
of  said  White,  prohibiting  them  and  each  of 
them  or  such  of  Uiem  as  may  be  thought  propw, 
from  any  and  all  further  proceeding  In  theao- 
tion  aforesaid,  until  the  final  disposition  of  the 
aforesaid  writ  of  error  by  tlie  Supreme  Cotirt. 
of  the  United  States,  and  for  such  other  pro- 
cecdings  and  process  as  the  circumstances  may 
reqiiirc  and  justify." 

We  con  find  no  authority  for  any  such  action 
in  this  court  as  is  here  prayed.  Our  proceed- 
ings in  this  suit  must  be  confined  to  such  as  re- 
late to  a  review  of  tiie  judgment  of  tbe  Court  of 
Apijcals  and  the  enforcement  of  any  order  we 
may  make  upon  the  final  hearing.  If  wc  affirm 
the  judgment,  the  writ  awarded  by  the  Court 
of  Appeals  can  Issue;  if  we  reverse,  it  cannot. 
The  tupertedeeu  does  not  operate  on  Uie  state 
circuit  court  so  a>  to  prevent  tt  from  pro<»ed- 
ing,  nor  on  White  to  prevent  him  from  apply- 
ing to  that  court  for  a  trial;  it  simply  prevent! 
the  use  of  the  process  of  the  Court  of  Appeal^ 
under  the  jud^ent  awarding  the  writ,  to  com- 
pel the  circuit  court  to  go  on.  A  tupertedeeu 
stays  the  execution  of  the  Judgment  which  Ii 
under  review.  Anything  snort  of  an  effort  to 
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«nforoe  the  }udgmeat  will  not  amount  to  ft  cod- 
tempt  of  the  authority  of  the  reviewipg  court. 
B  tne  judffmeat  of  the  Court  of  Appeau  should 
lie  reversed  in  this  couit,  and  a  mandamus  re- 
futed, White  would  not  be  guilty  in  law  of  con- 
tempt, if,  notwithstanding  the  refusal,  he  ap- 
plied again  to  the  circuit  court  to  proceed  with 
the  trial.  The  judgment  of  this  court  would 
not  be  a  prohibition  to  that  court  against  pro* 
«eeding,  but  only  a  refusal  to  order  it  to  pro- 
ceed. Our  judgment  could  be  appealed  to  as 
authority  for  refusing  a  trial,  but  not  as  a  com- 
mand tliat  it  should  be  refused. 

The  circuit  court,  when,  io  June,  1883,  it  de- 
cUned  to  order  a  trial,  did  not  altandon  its  Juris- 
diction. It  still  retained  the  suit,  so  far  as  any 
action  of  its  own  was  concerned.  If  a  sufBcient 
case  for  removal  was  made  in  the  drcuit  court, 
the  rightful  jurisdiction  of  that  court  is  gone 
and  it  cannot  properly  proceed  further,  but  if 
It  does  proceed  and  does  force  the  defendant, 
who  applied  for  the  removal,  to  a  trial,  the 
remedy  is  by  a  writ  of  error  after  final  judg- 
ment, and  not  by  prohibition  or  punishment 
for  contempt.  The  proper  practice  in  such 
cases  was  fully  conridered  in  Jiu.  Co.  v.  Dunn, 
10  Wall.,  214  [86  U.  S.,  XXII..  08];  ^moval 
Qua,  100  U.  8.,  457  [XXV.,  598];  It.  H.  Oo.v. 
JGu.,  102  U.  8.,  mfXXVI.,  061;  S.  S.  Co.  t. 
Kwmtz,  104  U.  B..  14  [XXVI.,  rfifll. 

If  the  suit  in  the  Court  of  Appeals  for  man- 
i«ai(famiM  is  to  be  deemed  part  of  the  original  suit 
b  the  circuit  court,  and  not  an  independent 
proceeding,  wo  have  no  jurisdictiiHi  of  Uie  writ 
of  error  which  has  been  taken,  because  the  judg- 
ment of  the  Court  of  Appeals  is  not  a  final  judg- 
ment in  the  action.  If  It  Is  an  independent  suit, 
the  writ  of  error  gives  us  no  more  control  over 
the  circuit  court,  so  as  to  stop  its  proceeding  in 
the  original  suit,  than  it  does  over  tlie  district 
court  to  prevent  it  from  punishing  White  tor  a 
violation  of  the  injimctioo  allowed  against  his 
uiplicatlon  to  the  Court  of  Appeals  for  a  man- 
mmtix. 

T/(«  petition  is  denied,  Vfitft  easts. 
True  copy.  Test: 

James  H.  UcKenaey,  Clerk,  Sup.  Court,  U.  8. 


HEW  ENGLAND  MUTUAL  LIFE  IN8UB- 
ANCre  COMPANY,  JKff.  in  Err., 

V. 

STEPHEN  E.  WOODWORTH,  Admr.  of 
AsN  E.  WooDwoRTH,  Deceased. 

(See  &  C  Beporter^  ed.,  US-IU.) 

Llf€  imuranee  potiey,  mhen  assets— w/io  entitled 
to  administration  —  tetters  of  administration, 
evidence  of  administrator's  authority. 

*1.  ApoltcyofUfeiDsuruDce, Issued byacompany 
Incorpoi-ated  In  ono  State,  payable  to  the  aasured, 
hleexecutoi'soradmiDistniton.isuaBets  lorthepur- 
poee  of  fouudlnff  admlDiatratioQ  upon  bisestate  in 
another  State,  m  which  the  oorponitlon,  at  and 
■loce  tho  time  of  his  death,  docsbusiucas  and,  as  re- 
quired by  the  statutes  of  that  State,  has  an  agent 
ea  whom  process  wmlnst  It  may  be  served. 

t.  Undersectiun  IB.chapter8,  of  theRevtsed  Btat- 
Qtes  of  Tliinois,  of  1874,  a  husband  is  entitled  to  ad- 
mlntotnitlon  on  the  estate  of  his  wife,  if  she  loft 


pr^j^^to  lUinota. 


_  SIS  <^  administration  which  state  that  the 
Intestata  had  at  the  time  of  death  penonal  property 

■Head  notes  hrJfr.  JUsUm  BLASOavOBD. 
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In  the  8htt&  are  suOloteat  evldeooe  of  the  authority 
of  the  administrator  to  sue  la  that  State,  la  the  ab- 
sence of  proof  that  tlwra  was  no  snob  properlr. 
[No.  IW.l 

Aiyued  Mar.  18, 1884.  JDeeided  March  31, 1884. 

F ERROR  to  the  Circuit  Court  of  the  Uuited 
States  for  the  Southern  District  of  Illinois. 
The  histoiT  and  facts  of  the  case  appeu  In  the 
opinion  of  tne  court. 

Messrs.  Alfred  D.  Foster,  Cleo.  F.  Boar. 
Dtoigkt  Foster  and  Itoger  Foster,  for  plaintiff  In 
error: 

Letters  of  administration  can  always  be  at* 
tacked  collaterally,  for  want  of  jurisdiction. 

LajigviOTtliy  v.  Bakar,  28  111.,  484;  Ferguson 
V.  Hunter,  2  Oilm..  667;  FarreUv.  Patterson,  48 
Dl.,  52;  Qrmth  v.  Fraxier,  8  Cranch,  28;  Hot- 
yoke  V.  .au«fM,SPick.,  20;  8.  C.  SPick.,  260; 
Orosl/yT.  LeaeiU,  4  Alien,  410;  Bmbry  v.  Miliar, 
1  A.  E.  Maish,  231  <800  marg.);  MiUenberger^. 
Knox  21  La.  Ann,,  880;  PMiOa  v.  Barkedaie,  29 
Oa.,  856; Ins. Oo.  y.Leais,  07 U.S.,  682  (XXIV., 
1114). 

No  court  has  power  to  grant  letters  of  admin- 
istration, except  upon  the  estate  of  a  deceased 
person  who  has  left  property  vithin  its  juris- 
diction. 

DoolitUe  V.  Lewis,  7  Johns.  Ch.,  46. 
This  was  the  law  of  the  ecclesiastical  courts 
in  England,  whose  practice  has  been  adopted  in 

this  country. 

Atty-Qen.  v.  Hope,  1  C.  M.  &  R.,680;  Atty- 
Oen.  V.  Dimond.  1  C.  R.  &  J..  356;  In  re  But' 
son,  0  L.  a  Ir.  Cb.  Div..  21;  Ktans  v.  BurreU, 
28  L.  J.  (N.  8.),  F.  &  M.,  82;  Fittoeies  Vase,  88 
L.  J.  (N.  S.),  P.  &  M.  167;  Wiyte  v.  Rose,  8  A. 
&  E.  (N.  8.),  507;  see,  also,  OroOiy  v.  Leavitt, 
4 Allen, 410;  Embryy.  Millar,!  A.  K.  Marsh, 
221;  Clmsty  v.  Vest.  86  Iowa,  286. 

A  chose  in  action  can  onlv  have  locality  as  an 
asset  at  the  domicii  of  the  aebtor. 

Goodridt  v  jPendleton,  4  Johns.  Ch.,  649; 
Vaughn  v.  Barrett,  6  Vt,  888-7;  Noonan  v. 
Bradley,  0  Wall.,  406  (76  U.  S.,  XIX.,  761); 
Beers  v.  Shannon,  78  N.  Y. ,  292;  Qark  v.  Back- 
inaton,  110  Mass.,  869;  R.  R.  Co.  v.  Cragin,  71 
111.,  177;  liieltardson  v.  R.  R.  Cb., 98  Mass.. 92; 
Finney  y.  Mc&regory,  102  Mass.,  186;  Steams 
V.  Wriyht,  61  N.H.,  Wii,Teomans  v.  Brads/uito, 
Garth.,  873;  Byron  v.  Byron.  Cro.  Eliz.,  472; 
Hiltiardv.  Cox,  1  Salk..  87;  8.  C,  1  Ld.  Raym., 
662. 

Mcstiri.  J.  S.  Ztothrop  and  Oeo.  W.  Gsre, 

for  defendant  in  error: 

Mr.  Justice  Blatohford  delivered  the  opin- 
ion of  the  court: 

The  New  England  Mutual  Life  Insurance 
Company,  a  Corporation  of  the  State  of  Massa- 
chusetLs,  issued  a  policy  of  life  insurance,  on 
September  21, 1800,  by  which,  for  a  considera- 
tion received  from  Ann  E.  Woodworth,  of  De- 
troit, in  the  State  of  Michigan,  described  as 
"  the  assured  in  this  policy"  and  of  an  annual  [180] 
premium  to  be  paid,  it  agreed  to  pay,  at  its  office 
m  Boston,  the  amount  of  $6,000,  "  To  the  as- 
sured under  this  policy  as  foresaid,  her  execu- 
tors, administrators  or  assigns,  in  sixty  days 
after  presentation  of  satisfactory  proof  of  toe 
death  of  s^d  Ann  E.  WoodwortL,  for  the  b«i- 
efit  of  her  husband,  8.  E.  Woodworth,  If  he 
shall  survive  her."  The  policy  was  signed  by 
the  {Resident  of  the  company,  but  was  not  un- 
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der  Beal.  Theproof  reterred  to  was  to  befor- 
nished  at  the  Boeton  office. 

On  the  10th  of  Jaouair.  1877,  letters  of  ad- 
minbtmtton  were  granted  by  the  county  court 
of  the  County  of  Cnuopaign,  In  the  State  of  Il- 
linois, on  the  estate  ca  Ann  E.  Woodworth. 
The  letters  ran  la  the  name  of  the  People  of 
the  State  of  Illinois,  and  recited:  "  Whereas, 
Ann  E.  Woodworth,  of  the  Coun^  of  Seneca, 
and  Slate  of  New  York,  died  intestate,  as  it  is 
said,  on  or  about  the  26th  day  of  October,  A. 
D.  1875,  having,  at  the  time  of  herdecea8e,per- 
Boaal  property  in  this  Slate,  which  may  be  lost, 
destroyed  or  diminished  in  value  if  special  care 
be  not  taken  of  the  same;"  and  then  proceeded: 
"  To  the  end,  therefore,  that  the  said  property 
may  be  collected  and  preserved  for  those  who 
shall  appear  to  have  a  legal  right  or  interest 
therein,  wedo  hereby  appoint  St^hen  E.  Wood- 
worth,  of  iba  Coun^  of  Champaini  and  State 
of  Illinois,  administrator  of  all  and  singular  the 
goods  and  chattels,  rights  and  credits,  which 
were  of  the  said  Ann  E.  Woodworth  at  the 
time  of  her  decease,  with  full  power  and  au- 
thority  to  secure  and  collect  the  said  property 
and  debts,  wheresoever  the  same  may  be  foimd 
in  this  State,  and  in  general  to  do  and  peifoi 
all  other  acts  which  now  are  or  hereafter  may 
be  required  of  him     law. " 

On  the  11th  of  February,  1878,  Stephen  E. 
Woodworth,  as  administrator  of  the  estate  of 
Ann  E.  Woodworth,  deceased,  commenced  an 
action  at  law,  in  a  court  of  tiie  State  of  Illinois, 
against  the  Company,  on  the  policy,  to  recover 
the  $6,000  named  therein.  Tne  summons  was 
served  on  the  Company  in  Cook  County,  Dli- 
nois,  by  reading  and  tnr  ddiTariog  a  copy  there- 
of to  one  Cromdiite,  "  attorney  for  service  of 
legal  process,"  of  the  Company  in  the  State  of 
niinois,  on  the  20th  of  February,  1678.  the 
president  thereof  not  being  found  in  the  county. 

The  declaration  states  that  the  plaintiff  is 
"Stephen  E.  Woodworth,  who  sues  as  the  ad- 
ministrator of  the  estate  of  Ann  E.  Woodworth, 
deceased,  for  the  benefit  and  use  of  S.  E.  Wood- 
worth."  It  avers  that  said  Ann  E.  Woodworth 
died  October  21, 187S,  at  Seneca  Falls,  New 
York;  "That  the  said  Stephen  E.  Woodworth, 
for  whose  use  and  benefit  this  suit  is  brought, 
is  the  said  8.  E.  Woodworth  mentioned  in  the 
said  policy  of  Insurance  as  the  husband  of  the 
said  Ann  E.  Woodworth,  and  the  same  party 
for  whose  benefit  the  said  defendant  contracted 
and  agreed,  in  said  policy  of  insurance,  to  pay 
tiie  said  sum  specified  therein ;  that  the  said 
Ann  E.  Woodworth  was,  at  the  time  of  the 
making,  executing  and  delivering  the  said  pol- 
icy of  insurance  as  aforesaid,  the  wife  of  the 
sold  Stephen  E.  Woodworth,  and  that  they  were 
at  the  sold  time  living  together  as  lawful  bus- 
Imnd  and  wife,  and  that,  at  the  time  of  the  de- 
cease of  the  aa^  Ann  £.  Woodworth  as  afore- 
said, she  left,  her  surviving,  her  said  hosband, 
the  sold  Stephen  E.  Woodworth,  who  since  her 
deaUi  has  been  a  resident  of  the  County  of 
Champaign,  State  of  Illinois ; "  and  that  the 
plaintiff  was  duly  appointed  such  administrator 
by  s^d  letters.  The  declaration  contained  three 
fecial  oonntsand  mon^  coonta  in  ammpttt. 

The  defendant  petitioned  for  the  removal  of 
the  snii  Into  the  Circuit  Court  of  the  United 
States  for  tiie  Southern  District  of  Illinois.  It 
stated,  in  the  potion,  that  it  was,  at  the  time 
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of  the  conunencement  of  this  suit,  and  still  la, 
'  'a  foreign  coiporatltm  duly  incorporated  under 
and  by  the  laws  of  the  State  of  HassaduuDtti 
and  doinff  busiiiess  In  that  StatQ,**  and  had  and 
still  has  Its  principal  office  or  fdaoe  of  business 
at  Boston;  Uut  the  plaintiff  was  and  Is  a  citi- 
zen of  nilnois ;  and  "  that  it  was  s^ed  with 
process  of  summons  herein"  on  February  20, 
1878,  the  service  being  on  said  Cronkhite, "  its 

Sneral  agnit  at  Chicago,  In  the  said  State  <^ 
inois."  The  state  court  allowed  the  removal. 
Issue  beinf  Jolne^  the  case  waa  tried  befwe 
a  jury,  which  foundf  for  the  plaintiff  and  as- 
sessed his  damages  at  $6,848.78,  for  which 
amount,  with  costs,  jui^gruent  was  entered. 
The  defendant  has  sued  out  a  writ  of  error. 
There  is  a  bill  of  exceptions,  the  whole  of  which 
is  as  follows:  "Atthetrialoftbeaboveentitled  [141] 
action,  which  was  tmumpii$  upon  a  polipy  ot 
life  insorance,  a  copy  ta  which  is  hereto  an- 
nexed and  made  part  of  this  bill  of  exceptions. 
It  appeared  that  said  ijm  E.  Woodworth,  at  the 
date  of  the  issuing  of  said  policy,  resided  and 
was  domiciled  In  the  State  of  Midilgan.  It  ap- 
peared that  she  had  never  been  domiciled  in  the 
State  of  Illinois,  and  bad  no  other  assets  to  be 
administered  there  than  this  policy ;  that  she 
died  at  Seneca  Falls,  New  York,  October  85, 
1876;  that  the  plaintiff,  the  administrator,  Ste- 

Ehen  E.  Woodworth,  has  resided  continuously 
1  Champaign  County,  State  of  Illinois,  since 
January  1,  1876,  and  lutd  his  domicil  there  at 
the  time  of  the  issueof  letters  of  admlDlstratlon 
and  the  conunencement  of  this  suit,  and  then 
and  there  had  In  his  possession  this  policy  of 
insurance.  On  this  state  of  facts,  the  defend- 
ant, a  CorporatioD  of  the  State  of  Massachusetts, 
at  Uie  time  this  suit  waa  brought  doing  business 
In  the  State  of  Dllnols  by  virtue  of  the  laws  of 
said  last  named  State,  requested  the  presiding 
Judges  to  rule  that  the  present  plaintiff,  as  ad- 
ministrator appointed  inillinois, could  not  main- 
tain this  acUon.  A  copy  of  thelettersof  admin- 
istration, which  were  the  only  evidence  of  the 
plaintiff's  antiiori^  to  Hne,ls  hereto  annexed  and 
made  part  of  this  bill  of  exceptions.  The  pre- 
siding Judges  refused  so  to  ride,  and  did  rule 
that  uie  pl^ntiff,  if  In  other  respects  he  showed 
a  good  cause  of  action,  was  entiUed  to  recover, 
to  which  ruling  the  defendant  immediate  ex- 
cepted and  prayed  that  his  exception  might  Iw 
allowed.  This  bill  contahis  all  me  evidence  on 
the  point  hereinabove  made." 

It  la  contended  for  the  plaintiff  In  error,  that 
the  county  court  which  granted  the  letters  of 
administration  bad  no  power  to  do  so,  unless  [143] 
property  belonging  to  Ann  E.  Woodworth  when 
she  died  was  left  by  bsi  within  the  jurisdiction 
of  that  court;  that  she  was  not  domiciled  in  Il- 
linois at  the  time  of  her  death  and,  therefore, 
it  was  necessary  tliat  assets  belonging  to  her 
should  have  existed  In  that  State  at  that  time, 
to  warrant  jurisdiction  to  issue  the  letters,  and 
It  could  not  be  obtained  by  bringbe  Into  the 
State  afterwards  property  which  washers  when 
^e  died;  that,  on  the  facts  in  the  case,  the  debt 
of  the  Company  to  her  was  not  property  of  hers 
in  nUnois  when  she  died,  even  If  the  policy 
was  in  niim^  when  she  dted:  and  that  such  a 
debt  was  a  dmi^  contract  debt  and  was  local 
assets  only  at  Boston,  which  was  the  only  domi- 
cil of  the  debtor. 
The  letters  of  administration  state  that  Adb 
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£.  Woodworth  had,  at  the  time  of  her  decease, 
personal  propertjr  in  the  State  of  Illinois.  The 
plaintiff's  authority  to  sue  was  shown  prima 
facie  by  tbe  letters.  The  case  was  one  provided 
for  by  the  Statute  of  Illinois  (Itev.  Stat,  of 
1874.  ch.  8.  sec.  18.  p.  107),  which  was  as  fol- 
lows :  "Admimstiation  shall  be  granted  to  the 
husband  upon  the  goods  and  chattels  of  bis 
wife,  and  to  tbe  widow  or  next  of  kin  to  the 
intestate,  or  some  of  them,  if  they  will  accept 
the  same  and  are  not  disqualified;  but  in  all 
cases  tue  widow  shall  have  the  preference;  and 
if  no  widow  or  other  i-elative  of  the  intestate  ap- 
plies within  sixty  days  from  thedeath  of  the  in- 
testate, the  county  court  may  mmt  administra- 
UoD  to  any  creditor  who  shall  apply  for  the 
Mime.  If  no  creditor  applies  within  lif  teen  days 
next  after  the  lapse  of  sixty  days,  as  aforesaid, 
admiuiiilration  mjily  be  gi'sntcd  to  any  person 
whom  the  county  court  may  think  will  best 
manage  the  estate.  In  all  cases  where  tbe  in- 
testate  !s  a  aon>rcsidcut  or  without  a  widow, 
next  of  kin  or  crcditora  hi  this  State,  butlcaves 
property  within  tbe  State,  admimstration  shall 
be  grunted  to  the  public  administrators  of  the 
proper  county ;  Irovided,  That  no  administra- 
tion  shall  in  any  case  be  grunted  until  aatisfac- 
tory  proof  be  made  before  tbe  county  court,  to 
whom  application  for  tbatpurposeia  made,  that 
tbe  person  in  whose  estate  letters  of  adminUtra- 
tion  are  requested  is  dead,  and  died  Intestate ; 
And  provided,  fuTt/ier,  That  no  non-re^dent  of 
riAAi  At&Ui  shall  be  api>ointed  administrator,  or 
oUowed  to  act  as  such.  R.  8.,  1845,  p.  647, 
sec.  55."  It  is  plain,  that  under  this  statute 
the  husband  had  a  ri^ht  to  administration  on 
tlie  property  of  his  wife,  if  she  bad  property  in 
Illinois,  as  the  letters  state  she  had,  when  she 
died.  Such  was  necessarily  the  decision  wliich 
was  made  in  the  granting  of  these  letters,  and 
wo  have  been  referred  to  no  decision  In  Illinois 
which  holds  to  the  contrary.  The  first  branch 
of  the  statute  covers  all  cases  of  mtestacj  where 
property  is  left  to  be  administered;  and  the  sec- 
ond branch,  where  tbe  public  administrator  is 
brought  in,  does  not  apply  where  there  is  a  hus- 
band surviving  his  wife,  who  applies  for  letters 
on  her  estate. 

The  letters  bein?  valid  oo  their  face,  and  in 
the  form  prescribed  by  tbe  statute,  R.  S.  of  1874, 
ch.  3,  sec.  SI,  p.  10<j,  and  appurcutly  authorized 
hy  law,  their  validity  must  be  distinctly  nega- 
tived by  wlint  is  set  forth  in  tbe  rccorci,  if  the 
plaintiu's  aiitliority  to  Rue  is  not  to  be  supported 
by  them.  This  is  not  done.  On  the  contrary, 
the  dcclarntioii  of  the  kttprs  that  the  intestate 
had  personal  property  in  Illinois  when  she  died 
is,  we  think,  supported  by  what  appears  in  the 
record,  even  if  such  property  consist^  solely 
of  tliis  ix>licy. 

In  the  growth  of  this  country  and  the  expan- 
sions and  ramilicatious  of  business  and  the  free 
conimcrcial  intercourse  between  the  States  of 
tbe  Union,  it  has  come  to  pass  that  large  num- 
bers of  life  and  6yc  insurance  companies  and 
otlicroorporattons,establisl)c(!  with  the  accumu- 
lated capital  and  wealth  of  the  richer  parts  of 
tbe  country,  seek  business  and  contracts  in  dis- 
tant States  which  open  a  larse  and  profitable 
field.  The  inconveniences  andhardships  result- 
ing from  the  necessity  on  the  part  of  creditors, 
of  goine  to  distant  places  to  bnng  suits  on  po^ 
Iciea  and  contracts,  and  from  the  additional  re* 
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quirement,  in  case  of  death.of  taking  out  letters 
testamentary  or  of  administration  at  the  original 
domicil  of  the  corporation  debtor,  in  order  to 
sue,  has  led  to  the  enactment,  in  many  States, 
of  statutes  which  enable  resident  creditors  to 
bring  suits  there  ^;ainst  corporations  created 
hy  (be  laws  of  other  SU^  Buch  a  statute  ex- 
isted In  Illinois,  in  the  preset  case,  requiring  [145] 
every  life  insurance  company  not  organized  in 
Illinois  to  appoint  in  writinga  resident  attorney, 
upon  whom  all  lawful  process  against  tbe  com- 
pany might  be  served  witti  like  effect  as  if  the 
company  existed  in  Illinois,  the  writing  to  stip- 
ulate that  any  lawful  process  agtunst  the  com- 
pany, served  on  the  attorney,  should  be  of  thfr 
same  legal  force  and  validity  as  if  served  on  the 
company, a  duly  authenticated  copy  of  the  writ- 
ing to  be  filed  In  the  office  of  the  auditor,  and 
the  agency  to  be  continued  while  any  liability 
should  remain  outstanding  against  the  company 
in  Illinois,  and  the  power  not  to  be  revoked 
until  the  same  power  should  be  given  to  another, 
and  a  like  copy  be  so  filed;  thestatutealso  pro- 
viding that  service  upon  said  attorney  should 
be  deemed  sufficient  service  on  the  company. 
R.  8.  of  1874.  ch.  73,  sec.  50,  p.  607. 

In  view  of  this  legislation  and  the  policy  em- 
bodied in  it,  when  this  Corporation,  not  organ- 
ized under  the  laws  of  Ulinols,  has,  by  virtue  of 
those  laws,  a  place  of  business  In  Illinois  and  a 

Sneral  asent  there,  and  a  resident  attorn^ 
ere  for  the  service  of  wooess  andean  be  com- 
pelled to  pay  its  debts  tnere  by  judicial  procesa 
and  has  issued  a  policy  pa^ble,  on  death,  to  an 
administrator.the  Cotporation  must  be  regarded 
as  having  a  domicil  there,  in  the  sense  of  the 
rule  that  tlie  debt  on  the  polity  is  assets  at  its 
domicil,  so  as  to  uphold  the  grant  of  letters  of 
administration  there.  The  Corporation  will  bo 
presumed  to  have  been  doing  business  in  Illi- 
nois by  virtue  of  its  laws  at  uae  time  the  intes- 
tate died,  in  view  of  the  fact  that  it  was  so  do- 
ing business  there  when  this  suit  was  brought, 
as  the  bill  of  cxcoptioos  alleges,  in  the  absence 
of  any  statement  in  tbe  record  that  it  wasnotso 
doing  buanesB  there  when  the  intestate  died. 
In  view  of  the  statement  in  the  letters,  if  the 
only  personal  property  the  intestate  had  was 
the  policy,  as  tbe  tail  oCen^tlons  states,lt  was 
for  the  dorporation  to  show  affirmatively  that 
it  was  not  doing  business  in  Illinois  when  she 
died.  In  order  to  overthrow  tbe  validity  of  the 
letters,  by  thus  sho^vingthat  the  policy  waanot 
assets  in  Illinois  when  ^e  died, 

Tbe  geuenil  rule  is  that  simple  contract  debts, 
such  as  a  policy  of  insurance  not  under  seal, 
are,  for  the  purpose  of  founding  administration,  [140] 
asscU  where  tbe  debtor  resides,  without  regard 
to  the  place  where  the  policy  »  found,  as  this 
court  has  recently  aBlrmed  in  Wj/man  v.  Hal- 
stead,  109  U.  a.,  &54  [XXVII,,  1068].  But  the 
reason  why  the  State  which  charters  a  corpora- 
tion Is  its  domicil  in  reference  to  debts  which  it 
owes,  is  bccnuse  there  only  can  it  be  sued  or 
found  for  the  service  of  process.  This  is  now 
changed  In  coses  like  the  present;  and  in  the 
courtit  of  the  United  States  it  is  held,  thatao(n^ 
poration  of  one  State  doingbusiness  in  another, 
is  suable  in  the  courts  of  ^e  United  States  es- 
tablished in  Uie  latter  State,  if  the  htws  of  that 
State  so  provide,  and  in  the  manner  provided 
by  those  laws.  In$.  Ch.  v.  Drmeh,  18  How.  ,404 
[5dU.  a.,Xy„4Sl]iB.R<h.Y.MarHt,l2yfBn., 
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Oor.  TaaM, 


«5  [79  U.  B..  XX.,  8M1;  Bt  parte  SaaOmbm^ 
*r,M  U.  8.,  869  [XSV..  8681;  B:  R.  Oo.  t. 
iW,  104  Id..  6, 10  [XXVI.,  648,  6441. 

It  is  argued  for  the  plaintiff  in  error,  uiatad- 
tninistranon  could  have  been  taken  out  in  Mich- 
igan on  the  policy,  on  the  view  that  that  was 
ue  domicU  of  the  assured,  and  that  it  could 
have  been  taken  out  In  Hassacbnsetts,  without 
regard  to  the  location  of  the  policy  at  the  tims 
<n  the  death  of  Mrs.  Woodworth,  and  without 
regard  to  the  fact  that  she  died  In  another  juris- 
diction; and  the  case  of  Bowdoin  v.  Holland,  10 
<hish.,  17,  is  cited  as  holding  that  administra- 
tion may  be  granted  In  Massachusetts,  on  the  es- 
tate situated  there  of  a  person  who  died  while 
residiDg  In  anothw  StMe,  alfiunigh  the  will  of 
the  deceased  had  not  yet  heen  proved  In  tfie 
State  of  his  domidl,  on  the  view  that  otherwise 
debts  due  in  Massachusetts,  to  or  from  the  in- 
testate's estate,  could  not  be  collected.  The  rea- 
son assigned  for  taking  out  letters  In  Massa- 
chusetts has  equal  force  when  applied  to  a  State 
where  tlie  debtor  does  business  under  the  laws 
•of  that  State,  andean  be  sued  as  fully  as  in  Mas- 
nchuaetts,  md  is  suze  to  be  found  bo  as  to  be 
«erved  with  process.  If  the  defendant  Is  to  he 
sued  in  Illinois,  administration  must  be  takeo 
out  there;  and  administration  in  Massachusetts 
or  in  Michi^n  would  not  suffice  as  a  basis  for 
a  suit  In  Illmois.  The  consent  and  capacity  to 
be  sued  in  Illinois  still  require,  if  an  adminis- 
trator is  to  be  the  plaintiff,  that  letters  should 
be  issued  in  Illinois;  and  by  the  terms  of  the 
policy,  on  the  death  of  the  assured,  the  suit 
must  be  by  her  executor  or  administrator.  So 
ri4T]  ^"It^  t"i>t  question  in  this  case  must  be 
decided  on  the  same  principle  as  if  Illinois  were 
the  only  State  in  which  suit  could  be  brought, 
and,  therefore,  the  State  in  which  letters  of  ad- 
ministratioQ  must  be  taken  out  for  the  purpose 
(tf  asidt. 

Nor  is  there  anything  incondstent  with  this 
view  in  the  fact  that,  as  a  Corporation  of  Mas- 
sachiisctts,  the  defendant  removed  the  suit  from 
the  statu  court  on  the  ground  of  diversity  of 
citizenship.  It  was  not,  as  in  R.  R.  Co.  v.  Ala- 
bama, 107  V.  8.,  581  fxXVII.,  518],  a  Corpo- 
ration of  the  State  in  which  the  suit  was  brought 
as  well  as  a  Corporation  of  the  State  which  orig- 
inally (dianered  it,  butitwaaexclusively  a  Cor- 
poration of  Masaichusetts  for  the  purpose  of 
•vailing  itself  of  the  privily  of  removing  the 
suit  Its  divers!^  of  citizenship  for  such  pur- 
pose may  well  remain,  because  it  does  not  de- 
sire a  triiil  in  the  state  tribunal.  Yet  its  avul- 
ine  itseif  of  the  privile|;e  of  doing  business  in 
Illmois,  and  subjecting  itself  to  the  liability  to 
be  sued  in  a  court  in  Illinois,  with  the  effect  of 
making  the  policy  assets  in  Illinois,  were  vol- 
untary acts,  which,  though  not  affecting  the  Ju- 
Ti.sdiction  of  the  Federal  Court,  may  well  be 
held  to  give  a  locality  to  the  debt  for  the  pur- 
poses of  administration,  so  that  a  suit  may  be 
brought  under  such  letters  in  niinols. 

Tliere  is  nothing  in  the  foregoing  views  which 
Is  In  conflict  with  what  was  decided  in  Wynuin 
//at$tead,  ubi  lupra.  In  consonance  with 
what  was  said  fn  that  case,  payment  ot  this 
debt  to  the  administrator  appointed  in  Xllinoia 
will  be  good  against  any  administrator  appoint- 
ed elsewhere:  and  the  defendant  will  be  pro- 
tected in  paying  this  judgment,  especially  as  the 
bmbud  18  the  exclusive  benefldary  onosr  the 
«8S 


poUey, 
iff.  and 


, ,  and  Is  the  administrator  and  the  j)laliit> 
',  and  the  money  paid  cannot  he  liable  for  any 
debts  of  the  wife. 

Nor  is  this  case  governed  by  the  dedslon  In 
Int.  0>,  V.  Levsit,  97  U.  S.,  68afmr.,  Ulfl. 
The  question  there  was  as  to  the  autbori^  of^ i 
puUic  administrator  In  Hissouil,  under  a  stat* 
ute  of  that  State,  to  bring  an  action  ou  tiie  pol- 
icy. It  appeared  afflrmaUvely  that  the  Intestate 
rraided  in  Wisconsin  when  he  died,  and  died 
there,  and  that  there  was  already  an  adminis- 
trator appointed  in  Wisconsiu,  so  that  the  de- 
fendant could  not  be  protected  against  afuture  [148] 
suit  by  a  proper  representative  of  the  estate. 

The  record  of  this  case  shows  that  a  special 
plea  was  put  in,  s^ng  up  that  at  the  time  of 
her  deatli  the  assured  was  not  a  citizen  or  resi- 
dent of  Illinois,  and  left  no  property  situate  in 
that  State,  and  that  her  entire  estate  was  the 
clidm  under  this  policy.  This  plea  was  held 
bad  on  demurrer.  Error  In  sustaining  the  de- 
murrer is  assigned,  but,  as  it  appears  by  the  bill 
of  exceptions,  that,  under  the  general  issue,  the 
defendant  gave  evidence  of  the  matters  set  up 
in  the  special  |dea,  and  they  constitute  no  d» 
fense,  the  overruling  of  the  plea  worked  no  in- 
juiT  to  the  defendant. 

ThMe  vieum  eowr  aU  the  oue^iona  which  art 
controlling  in  thi*  eate,  and  Ote  judgment  o^  tkt 
Circuit  Court  it  ajflrrMd, 
True  copy.  Test: 

James  H.  MoKona<gr,  Clerk,  Sup.  Oourt,  U.  & 


GEOKQE  COOPER BT  AU.  Bg^  inBrr., 

BARTHOLD  SCHLESINOER  bt  al. 

(See  8.  C,  Reporter^  ed.,  IM-UBu) 

Omeral  oxcepUon— fraudulent  repretentaiion — 
what  it—damagetfor. 

1.  A  veneral  exception  to  a  cbarge  Is  of  no  avaO, 
where  the  cbarge  embraces  several  distinct  im>po> 
BiUoiu  and  an/  one  of  them  Is  correct. 

2.  In  ao  aotxia  for  fraud  by  false  represeotatlom, 
a  represoDtatioD,  to  be  matenaU  should  be  in  nepeoi 
of  an  ezisUnff  and  ascertainable  tect,  as  dls> 
thurulsbed  from  a  merematter  of  cg^nlonor  advfoe^ 
and  must  be  false,  and  one  that  the  par^  at  the 
time  knew  to  be  tauA 

-  3.  A  statement  recklessly  made,  without  koowl- 
eOae  of  Its  truth,  but  which  Ib  In  reality  false,  Is  a 
fabe  statement  knowing  made,  within  tbe  eettled 

rule. 

4.  Where  a  person  Is  Induced  by  false  representa- 
tions to  buy  an  article,  at  an  agreed  price,  to  be 
Uvered  on  bis  future  order,  be  can  reoov^  as  dam- 
ages for  the  deceit,  the  diminution  caused  thmibf 
In  the  market  price  at  Uie  time  of  delivery. 

[No.  262.] 

Sulmitted  Mar.  19,2384.  Decided  Mar.  $1,1884, 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio. 
The  history  and  facts  of  the  case  fully  appear 
In  the  opinion  of  the  court. 

Mettrt.  Albert  O.  Riddle  and  Smarj  B. 
Davis*  for  plaintiffs  lo  error, 
Jfr.  M.  L,  J'mrelt  tor  defendants  In  error. 

Mr.  JvOiee  Blittchford  delivered  the  ojdii- 
l<ai  of  the  court: 


NOTH.— inurt  porMeulortty  in  exteptbma  it  fiee» 
•orv to  a  rtvUw  At  tippMaU  court;  pmenD  ezeqv 
tfofi  or  iMectUin.  wiisn  not  nifldem.  Poo  naU  to 
IfoorevTaErof^tropolls,  8817. 8.08  Pot.).aQK. 
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This  Ii  an  action  at  law  brought  in  the  Cir- 
cuit Court  of  the  United  StatM  lor  the  North- 
[  149'j  District  of  Ohio,  bv  the  defendants  in  error, 
trading  aa  Naylor  A  Co.,  arainst  the  plalntifls 
in  error,  trading  as  George  Cooper  &  Co.  The 
suit  was  brought  to  recover  the  sum  of  $670.  S6. 
with  interest  from  March  5, 1877,  for  goods  sold, 
part  of  which  was  a  quantity  of  star  spring 
BteeL  Cooper  &  Co.  set  up,  in  their  answer  to 
the  petition,  aa  a  defense,  coupterplaim  and  set* 
off,  that  the  star  spring  steel  was  delivered  un- 
der a  contract  between  the  parties,  made  In 
March,  1876,  whereby  Naylor  &  Co.  agreed  to 
sell  lo  Cooper  &  Co.  300  tons  Of  said  steel  at 
Sve  and  five  eighths  cents  per  pound,  the  same 
to  be  delivered  on  Cooper  &  Co.'s  order,  at  va- 
rious times  in  the  future;  that  Naylor  &  Co. 
were  steel  makers,  and  Cooper  &  Co.  wer0  fiteel 
carrisffe  spring  makers;  that  tlie  latter  had  been 
for  a  long  time  using  the  star  spring  steel  made 
by  the  former;  that  a  change  from  the  use  there- 
of involved  expense  and  delay,  and  Cooper  & 
Co,  could  not  compete  with  others  in  the  busi- 
aesa  unless  they  could  purchase  the  steel  at  as 
low  a  price  as  others  in  the  business  could;  that 
Naylor  &  Co.  knew  all  tliis,  and  the  contract 
waa  made  with  reference  thweto;  that,  in  order 
to  induce  Cooper  &  Co.  to  purdiase  the  800  tons 
of  steel,  Naylor  &  Co.,  by  their  agent,  falsely 
and  fraudulently  represented  to  Cooper  &  Co. 
that  the  condition  of  their  furnaces  and  business 
was  such  that  they  could  not  make  and  sell  dur- 
iag  1876,  exclusively  of  the  amounts  already 
oraered  by  their  customers,  more  than  600  tons 
of  such  steel,  including  the  300 tons  which  they 
then  requested  Cooper  &  Co.  to  purchase,  and 
such  that  they  could  not  make  or  sell  during 
ing  1876,  exclusively  of  the  amounts  already 
ordered  by  their  customers,  more  than  800  tons 
of  such  steel  to  makers  of  carriage  springs,  to 
wit:  the  S90  tons  which  they  then  requested 
Cooper  t&  Co.  to  purchase  and  which  the  latter 
tlien  did  so  tspee  to  purchase;  that  it  was  apart 
of  the  contract,  and  Naylor  &  Co.  agreed,  that 
the^  would  not  moke  and  sell  during  1876,  ex- 
cliWTely  of  the  amount  already  ordered  by  their 
customers,  more  than  600  tons  of  such  steel,  in- 
cluding the  amount  so  contracted  to  t>e  sold  to 
Cooper  &  Co.,  and  would  not  make  and  sell 
durug  1876,  exclusively  of  the  amounts  already 
ordeied  by  their  customers,  any  star  spring 
■teel  to  makers  of  carria^  springs;  that  each 
and  all  of  said  representations  were  false,  fraud- 
ISO]  ulent  and  untrue,  and  that  Naylor  &  Co.  and 
said  agent  mode  the  same  knowing  them  to  be 
false,  fraudulent  and  untrue,  and  for  the  pui^ 
pose  and  with  ^he  intent  of  inducing  Cooper  & 
Co.  to  make  said  contract  and  purchase  saitl 
800  tons  of  steel  at  a  price  in  excess  of  the  then 
and  future  market  price  of  such  steel;  that 
Cooper  A  Co.  believed  and  relied  upon  udd  rep- 
resentations, and  In  such  belief  and  reliance  en- 
tered into  said  contract;  that  said  price  was  In 
excess  of  the  then  price  of  steel,  and  so  contin- 
ued to  be  during  the  whole  time  of  the  delivery 
of  the  steel;  that  the  condition  of  the  furnaces 
and  business  of  Naylor  <&  Co.  was  not  in  any 
respect  as  so  represented,  but,  as  Naylor  &  Co. 
and  said  agent  well  knew,  said  condition  was 
such  that  they  could  make  and  sell  large  quan- 
tities of  such  steel  during  1876  in  addition  to 
said  600  tons  and  said  amounts  so  ordered,  and 
could  moke  and  idl  to  makers  of  carriage 
111  V.& 


spring  large  quantities  of  such  steel  in  addition 
to  said  800  tons  and  said  amounts  so  ordered, 
during  1876;  that,  during  1876,  Naylor  &  Co. 
did  make  and  sell  largequantities  of  such  steel, 
in  addition  to  said  600  tons  and  said  amounts  so 
ordered,  and  did  make  and  sell  large  quantldei 
of  such  steel  to  makers  of  carriage  springs,  In 
addition  to  said  300  tons  and  said  amounts  so 
ordered:  that  during  1876  Naylor  &  Co.  deliv- 
ered  to  Cooper  &  Co.,  under  sud  contract,  and 
at  various  tunes,  572,900  pounds  of  snch  steel, 
for  all  of  which  Cooper  &  Co.  paid  at  the  rarios 
of  five  and  five  eighths  cents  per  pound,  as 
agreed,  and  Naylor  &  Co.  also  delivered  to  them 
the  steel  embraced  In  the  petition,  and  not  paid 
for;  that  by  such  acts  of  Naylor  &  Co.  the  mar- 
ket price  of  such  steel  and  of  carriage  springs 
was  laigely  decreased,  and  during  1876  Cooper 
&  Co.  were  compelled  to  and  did  pay  for  all 
the  steel  delivered  to  them  under  s^d  contract 
a  price  greater  than  the  market  price  and  a  price 
greater  tlian  such  steel  was  sold  for  by  Naylor 
&  Co.  to  others  and  to  other  makers  of  carnage 
springs,  and  were  unable  to  compete  with  other 
makers  of  caniage  springs,  to  their  damage 
$6,000;  and  tliat  they  claim  as  a  set-oS  so  much 
of  the  $6,000  as  is  equal  to  the  claim  of  Naylor 
&  Co.,  and  ask  for  Judgment  for  the  remainder. 
There  was  a  reply  denying  the  material  allega- 
tions of  the  answer  and  counter-claim.  The 
case  was  tried  by  a  jury  and  resulted  in  a  ver  [151 
diet  for  Naylor  &  Co.  for  $667.37,  on  which 
there  was  a  judgment  for  Uiat  amount,  with 
costs.  Cooper  Co.  have  sued  out  a  writ  of 
error. 

The  only  exceptions  presented  by  the  bill  of 
exceptions  are  to  the  charge  of  the  court  to  the 
jury.  The  entire  charge  is  set  out.  There  is 
a  general  exception  by  the  defendants  to  the 
charge,  but  that  is  of  no  avail.  Where  a  charge  r  i 
embraces  several  distinct  propositions,  a  een-  * 
eral  exception  is  of  no  effect  if  any  one  of  them 
is  correct.  Lincoln  v.  Clafiin,  1  Wall.,  ISS, 
138  [74  U.  S.,  XIX.,  106, 1091.  The  defend- 
ants did  except,  however,  to  the  four  distinct 
parts  of  the  charge  which  are  below  put  hi 
brackets,  and  tliey  also  excepted  generally  to 
the  rule  given  as  to  the  measure  of  damages. 
They  did  not  ask  for  any  specific  instjuctions. 
The  court  said  in  its  charge:  "  It  is  not  neoes- 
sai-y,  to  constitute  a  fraud,  that  a  man  who 
makes  a  false  statement  should  know  precisely 
that  it  is  false.  It  Is  enough  If  it  be  false  and 
if  he  made  it  recklessly  and  without  an  honest 
belief  in  its  truUi  or  without  reasonable  ground 
for  believing  it  to  be  true,  and  be  made  delib- 
erately and  in  such  a  way  as  to  give  the  person 
to  whom  it  is  made  reasonable  ground  for  sup- 
posing that  it  was  meant  to  be  acted  upon,  and 
has  been  acted  upon  by  him  accordingly.  It 
is  important  that  this  party  knew  or  had  reason 
to  know,  that  the  representations  he  was  mak- 
ing at  the  time  were  false,  so  as  to  make  an  ele- 
ment constituting  a  fraud  that  would  entitle  a 
party  like  the  defendants  to  maintain  a  suit 
upon  it.  *  *  *  A  false  representation  does 
not  amount  to  a  fraud  in  law,  unless  it  be  madq 
with  a  fraudulent  Intent  lliere  is,  however, 
a  fraudulent  intent  if  a  man,  either  with  a  view 
of  benefiting  himself,  or  misleading  another 
into  a  course  of  action,  makes  a  representation 
which  he  knows  to  be  false  or  which  he  does 
not  believe  to  be  true.   *  *  *  It  is  not  every 
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mtsrepresentBtloD  In  the  making  of  a  contract 
that  constitutes  a  fraud  upon  which  a  party 
may  rely  to  set  adde  the  bhiding  obligation  of 
the  contract.  The  misrepresentatioii  must  be 
In  relation  to  a  fact  or  a  state  of  facta  which  la 
material  to  the  transaction  and  the  determin- 
ing ground  of  the  transaction.  There  must  be 
the  assertion  of  a  fact  on  which  the  person  en- 
tering into  the  transaction  relied,  and  in  the  ab- 
sence of  which  it  ts  reasonable  to  infer  that  he 
would  not  have  entered  into  it,  or  at  least  not 
on  the  same  terms.  Both  facts  must  concur. 
There  must  be  a  false  and  a  material  represen- 
tation, and  the  party  seeking  relief  sboufd  have 
acted  upon  the  faith  and  credit  of  such  repre- 
sentation. •  •  *  (A  representation  to  be  mate- 
rial, should  be  in  respect  of  an  existing  and  as- 

[253]0ertunable  fact,  as  distinguished  from  a  mere 
matter  of  opiolon  or  advice.)  lu  many  of  these 
trading  transactions  there  fa  a  svBtem  of  mis- 
representation In  regard  to  the  value  of  proper- 
ty, and  several  other  things  that  sometimes 
enter  into  a  contract,  that  does  not  constitute 
representations  of  existing  facts,  but  simply  the 
opnion  or  advice  of  the  party  that  makes  the 
zepiesentationsi  and  that  class  of  repreacnta- 
timu  data  not  constitute  and  loj  a  foundation 
for  the  maintenance  of  an  action  of  fraud.  (It 
must  be  a  representation  of  existing  facts  tast 
turn  out  to  be  false  and  that  the  party  at  the 
time  knew  to  be  false.)  These  are  genoral 
principles  that  you  are  to  look  into  in  order  to 
asccrudn,  in  the  light  of  the  evidence,  whether 
the  defendants  in  uls  action  have  been  able  to 
substantiate,  by  a  fair  preponderance  of  proof 
on  their  side,  taking  all  the  evidence  together, 
that  these  representations  were  of  this  charac- 
ter; that  they  were  false;  that  the  party  knew 
them  to  be  fa\se;  and  that  they  were  made  for 
the  purpose  and  with  the  intent  of  defrauding 
this  part^  at  the  time  they  were  made,  these  afi 
constituting  dements  necessary  to  be  made  in 
order  to  mmntaln  this  sort  of  an  action."  The 
court  then  paused  to  the  question  of  damans 
and  said:  "It  fs  claimed  on  behalf  of  the  de- 
fendants, that  their  measure  of  recovery  is  the 
reduced  market  price  of  the  steel  before  and  at 
the  time  of  the  delivery  of  the  respective  quan- 
tities of  steel  that  were  to  be  delivered  by  the 
terms  of  the  contract.  It  seems  that  the  steel 
was  to  be  delivered  at  dilTereut  times,  on  the 
order  of  the  defendants,  as  thm  might  want  the 
tteel.  On  the  other  hand,  it  u  dinmed  by  the 
plaintiffs  that  the  measure  of  damages  is  sim- 
ply the  market  value  of  the  sleel  at  the  time 
when  this  contract  for  the  purchase  of  800  tons 
was  made.  (The  general  rule  for  an  action  of 
that  kind,  ami  for  a  fraud  of  that  kind,  would 
be  the  difference  between  the  agreed  price  that 
was  procured  by  fraudulent  representations, 
and  the  market  price  of  the  article  purchased, 
at  the  time  when  the  sale  was  mode;)  for,  if 
the  property  was  of  the  value  that  was  a^ced 
to  be  paid  at  the  time,  then  there  was  no  fraud 
perpetrated  as  to  the  price  which  wns  agreed  to 
be  paid  for  the  steel,  growing  out  of  auy  rep- 
resentations in  relation  to  it.  But  these  repre- 
sentations are  of  a  peculiar  nature.   It  is  s.iid 

[154]  that  the  representation  was,  that  these  parties 
bad  but  300  tons  of  steel  to  be  put  upon  the 
market  during  the  year  for  the  purpose  of  be- 
ing manufactured  into  springs,  and  that  they 
bad  but  600  tons  of  steel  to  be  put  upon  the 
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market  during  the  whole  year  for  all  purposes. 
Now,  I  direct  yon  that  u  this  representation 
was  false  and  these  parties  did  go  and  place 

upon  the  market  greater  quantities  of  steel  than 
they  said  In  their  representations  they  hod,  then, 
to  whatever  extent  the  placing  ot  that  quantl^ 
of  steel  would  have  reduced  the  market  price 
of  steel,  the  defendants  in  this  action  would  be 
entitled  to  recover.  (But  they  would  not  be 
enUtied  to  recover  a  reduction  in  the  price  and 
value  of  steel  occasioned  by  other  tldngs  over 
which  the  plaintiffs  In  this  suit  had  no  control, 
and  not  growing  out  of  the  fact  that  these  plaint- 
iffs did,  contrary  to  the  representations  and 
statements  of  this  agent,  place  upon  the  market 
a  greater  quantity  of  steel.)  Look  into  the  evi- 
dence and  see  whether  the  fact  that  these  par- 
ties did  put  800  or  900  tons,  as  claimed  by  the 
defendants,  upon  the  market,  affected  the  oiar- 
ket.  the  price  of  the  steel;  for  If  a  party  may 
be  induced  by  false  representations  to  make  a 
purchase  of  a  quantity  of  goods  at  a  certain 
time  and  does  not  pay  any  more  than  the  mar- 
ket price  for  them,  then  he  takes  the  risk  of  the 
falhng  of  the  price  of  the  article  at  the  time 
when  it  Is  delivered,  and  the  contract  price 
fixes  the  amount  to  be  paid,  at  the  time  when 
the  contract  is  made,  and  not  at  the  time  of  the 
delivery  of  the  goods.  If,  in  this  case,  the  de- 
fendants were  to  pay  the  contract  price  at  the 
delivery,  then,  of  course,  that  would  be  anoth- 
er question;  but  they  agree  by  this  coiitnict  to 
fix  a  price  which  they  shall  pay  for  the  whole 
300  tons,  to  be  delivered  as  they  might  direct. 
If  these  representations  were  false  aud  these 
parties  did,  contrary  to  the  representations, 
place  upon  the  market  this  increased  quantity 
of  steel,  and  tlmt  affected  the  market,  then  to 
^e  extent  of  that  affectation  of  the  market 
these  defendants  would  be  entitied  to  recover 
from  the  plaintiff  their  damages." 

In  the  first  two  sentences  excepted  to,  the 
court  was  dealing  with  the  sul^t  of  the 
resentations  as  to  existing  facts.  The  answer 
alleges  that  the  representations  were  false  and 
fraudulent,  and  that  Naylor  &  Co.  and  their 
agent  made  them  knowing  them  to  be  false, 
fraudulent  and  untrue,  and  for  the  purpose  of 
inducing  Cooper  &  Co.  to  make  the  contract 
at  the  alleged  excessive  price,  and  knew  the  [1B5 
condition  of  their  furnaces  and  business  to  be 
the  opposite  of  that  represented.  So  far  as  the 
cause  of  action  on  the  part  of  Cooper  &  Co.  is 
based  on  representations  of  the  condition  of  the 
furnaces  and  business  of  Naylor  &  Co.  with 
reference  to  the  quantity  of  steel  they  had  fa- 
cilities for  making  in  1S70,  such  cause  of  ac- 
tion is  set  forth  as  one  founded  on  knowledge 
of  the  f^ty  of  the  r^resentations..  Taking 
the  two  sentences  excepted  to  In  connection 
with  the  rest  of  the  charge,  the  jury  were  prop- 
erly instructed,  timt  a  statement  recklessly 
made,  without  kuowledge  of  its  truth,  was  a 
false  statement  knowingly  made,  within  the 
settled  rule.  In  the  chai'ge  on  this  branch  of 
the  case  we  sec  no  error. 

As  to  so  much  of  the  answer  as  set  forth  a 
contract  by  Naylor  &  Co.  not  to  do  certain 
things  in  tiie  future,  and  a  breach  thereof  and 
a  claim  of  damages  therefor,  if  there  be  such  a 
separable  cause  of  action  set  up,  it  is  sufBcIent 
to  say  that  there  is  no  exception  to  any  port  of 
the  charge  which  may  be  supposed  to  be  ad- 
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diened  to  such  a  question,  and  the  esse  waa,  as 
to  the  entire  claim  of  the  defendants,  properly 
pneented  to  -the  jury.  The  pl^ntilb  were  not 
nspoQsble  for  any  reduction  in  price  or  value 
occasioned  by  other  causes  than  their  putting 
OD  tiie  marlut  more  steel  than  the  quantity 
agreed  upon. 

As  to  the  rule  of  damages,  the  court,  after  set- 
tingforth  the  general  rule  correctly,  stated  th« 
rule  applicable  to  the  special  circumstancea  of 
this  case;  and  we  understand  that  rule  to  have 
been  sutetantially  given  as  claimed  by  the  de- 
fendants. It  was,  that  where  a  person  is  in- 
duced by  false  representations  to  buy  on  article, 
•t  an  agreed  pnce,  to  be  delivered  on  his  fut- 
nie  order,  he  can  zeooTer,  as  damages  for  th« 
deceit,  the  diminution  caused  thereby  in  the 
marketjnice  at  the  time  of  delivery.  The  in- 
struction as  claimed  by  the  defendants  having 
been  given,  they  cannot  complfdn  of  it. 

Th6ri  being  no  error  in  Vie  record,  the  jy/Sg- 
vtent  it  qfflrmed. 
True  cwpy.  Test: 

James  H.  UcKenncr,  Clerk,  Sup.  Oomt,  U.  B. 


CAROLINE  A.  MOORES,  Pff.  in  Err., 

t. 

CITIZENS'  NATIONAL  BANK  of  FiquA. 
Omo. 

(See  8.  C  Beporter*B  ed.,  166-170.) 

Bank,  when  not  liable  for  ietm  of  itock  bjf  eoiA- 
ier—€Bide7iee  efeoMet'e  authoriij/. 

4^  ttOMr  to  B  fOrUi  Own  aSBand,  n  nonrltr 
tdr  its  WW  meat  sod  on  Ma  taiie  repnwoDtatten 
ttat  bs  ewaad  and  had  transCarred  to  A,  a  oertlfi- 
oatB  af  ttock  to  an  wualamauntlns  naUaoal  Bank 
or  wbMd  b  was  fiagnwr.  moelTed  from  him  nioh  a 
•MtBeate,  wriUen  htm  tu  doe  of  tba  printed 
fOras  wbloh  Uie  pmEOetit  bad  nienufi  wd  left  witb 
ma  to  be  used  If  needed  In  the  presidents  absenoa. 
■nd  oerttfrliv  tbat  A  was  tbe  owner  of  tbst amount 
<rt  scook  *' Tnnsferabla  onlvon  lbs  baoks  af  tbe 
Bank  on  the  surrender  of  this  oertlOcata."  B>  was  In 
&ct  ptoridod  brits  br-lsm.  Bdld  not  sumnder 
SDToertlflcate  to  tbe  Bunk,  or  make  anrtraiurterto 
A  upon  iU books:  never  repaid  tbe  mcne; li^nianil 
4fu  iDBolveot.  Ibe  Bank  nevar  ratlBedorim-eived 
■Qjr  beaeOt  from  the  trauBactloa.  Held,  iha^  A 
ooBld  uot  mslntalQ  an  actlrm  oealpst  the  Tkmk  to 
nDowtbavahieaf  thecertllloate.  Held, also,  that 
tba  aofiiaD  oould  aot  be  supported  bjevldetii^  tfant 
faioneartwootJberlastaaocsetockii'eaiF'.<'UF-ij  i.y  u 
aithiiUt  an;  CfirtUlaalB  bavliiji  been  aiiriTii  ^Ti  [1 ; 
and  Aat  diaree,  oooe owned  by  B  and  irLrcb  tuvro 
naartdSDoa  to  stiow  had  been  pledired  by  him  to 
MliBPpanoDs  before  the  liisde  at  tbe  oorUDcate  to 
A*Wsn  afterwords  tmnererred  to  tbe  prcerMcnt, 
inttilksiinproval  nf  iha  dlroctora,  tia  oevitrea  'iGbl 
jtanffenSiBrtotlid  niinlt ;  wjt>i<jiit  furtbor  Gvldrnce 
lOBi jpcb  tanie  of  stock  by  ft  van  tacrna  or  cettcH- 
raealTtha  other  OfflCfrrS  <>t  Uie  llauk. 

[No. 

Ar^wd  Mar,  6,  7,  ISS4.   Decided  ^faT.  SI,  ISS4. 

F ERROR  to  tbe  Circuit  Court  of  the  United 
States  for  the  Southetn  District  of  Ohio. 
The  histoiy  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

J/Msn.  E.  W.  Kittredfire*  John  W. War- 
rington and  M.  0.  Shoemaker,  for  plaintiff  in 
error: 

As  to  the  nature  and  effect  of  certificates  of 
Block,  see,  Botbrook  v.  N.  J.  Zinc  Cb.,67  N.  Y. 
«ie;  InBe,BahiaAS.F.R.R.Oo.,l,.K.Z(^.B., 

*Head  note  br  ifi*.  Aiitte  Gbat. 

Ill  u.  s. 


684;«m«»T.  7W.Cb  ,  L.  R.,  5  Q.  B.  Div.,  204; 
AHiby  V.  Blaekioell,  2  Eden,  299;  FYeemany. 
OjoA<,8Exch.,664;  Ficard  v. 8eara,Q  Ad.  &E., 
469;  B.  B.  Cb.v.  Schuyler,  84  N. Y.,  80;  Farmer 
T.Legg,lT.  R.,186;iro<.  JBk.v.Fteld,  129 Mass., 
345. 

Certiflcates  of  stocb  are  clearly  and  substan- 
tially distinguishable  from  bills  of  lading  and 
warehouse  receipts. 

PollardY.  Vinton,  105  U.  B.,7  (XXVI.,  998); 
Bank  v.  Walll^e,!^  Ohio  St.,  4l9;  B.  B.  Go. 
V.  TTitttfns,  44  Md.,  11. 

When  the  certificate  bears  the  genuine  sig- 
nature of  the  proper  corporate  officers,  together 
with  the  genuine  corporate  seal,  the  question 
concerning  the  issue  cS  such  stock  and  the  rdi- 
ance  to  be  placed  on  It  is:  whether  or  not  the 

firincipal  has  done  an  act  for  which  It  is  in  law 
iable,  and  not  whether  the  agent  has  done  an 
act  for  which  the  corporation  a  liable. 

m*i«mv.  AitomaT»«j,99U.8.,499(XXV.,880): 
PoUard  v.  Vinton.m  V.  S.,  13(XXVI.,  1000); 
Scotland  Co.  v.  Thomae,  94  U.  8.,  683  (XXIV.. 
219);  Eagle^field  v.Lontion4iffrTy,L.R.,4  Ch.Div., 
693;  Seicage  Co.  t.  Hartmoni,  L  R,5  Ch.Div., 
447;  Swift  V.  WinteH)otham.  L.  R,  8  Q.  B.,  244; 
Madcayy.Bank,  5  P.  C,  412. 

When  the  seal  is  properly  afl]xed,corporations 
are  bound  just  as  Individuals  are,  by  their  owo 
contracts. 

5.  T.  R.  Co.  V.  O.  N.  B.  Co.,  9  Eich.,  84; 
Lewie  v.  Mayor  o/Boehester,  99  Eng.  C.  L.,  426: 
m.  ofKy.  V.  SehuyUaU  Bk.,  1  Par.  SeL  Cas., 
180. 

It  would  be  unreasonable  to  the  last  degree 

to  compel  the  purchaser  or  pledgee  to  see  thai 
the  surrender  U  made  by  the  traiuferrer. 

Bk.  OfKy.  V.  Schuylktii  Bk.,  1  Par.  8el.  Cas., 
247;  ^jAavT.SfacAwW,  2Eden,299;  Bank  v. 
ianwr.ll  WaU.,369  (78  U.8.,XX.,  172);  Bridge- 
port  Bank  Caee.SO  Conn.,  270;  Sdiuyler't  Gate, 
84  N.  Y.,  84;  SeeviU  t.  Tftayer.  lOr  8.,  148 
(XXVI..  968). 

The  certiflcates  in  favor  of  the  officers  were 
required  under  the  by-laws  to  be  of  precisely 
the  same  form  as  those  in  favor  of  strangers, 
and  no  limitation  of  any  kind  was  imposed  up- 
on their  right  of  sale  or  other  disposition  of 
their  stock.  Any  restriction  preventing  such 
officers  from  certifying  in  fovor  of  eiUier  in 
such  manner  as  to  necessitate  inquiry,  would 
operate  to  prevent  them  from  owning  and  sell- 
ingstocks  altogether. 

Titue y. Turnpike  Boad,6n<i.Y.,  m;S.a.  6 
Lans.,  250;  Ck^flin  v.  Bank,  25  N.Y.,293;  B.  R. 
Co.  V.  Franklin  flA.,60Md.,  86;  Willie  v.  F-y, 
13  Phila.,  33;  Johnson  v.  i<yltn,  103  U.  8.,  803 
fXXVI.,  534);  AMhton  t.  AnanticBk..Z  Allen, 
S17;  SliatB  V.  Spencer,  100  Masa,  882;  Otie  v. 
(?ar(2n«r, 1 05  111.,  436;  SumbaU  t.  Metropolitan, 
etc.,  2  Q.  B.  Div.,  195. 

Tbe  bona  fide  holder  has  the  right  to  presume 
the  power  was  properly  exercised,  and  is  not 
boimd  to  look  beyond  the  question  of  its  exist- 
ence. 

Pomptan  v.  Cooper  Union,  101  U.  8.,  196 
(XXV.,  803). 

All  the  conditions  are  here  presented  to  raise 
an  estoppel  against  the  Bank,  provided  theru  was 
not  an  over-issue  of  the  defendant's  stock  by  the 
issuing  of  the  certiflcates  in  dispute;  ff.S  if  there 
was  such  an  over-issue  the  Bank  is  responsible 
for  the  pUintifl's  loss. 
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WM  T.  (hmn.  of  Heme  Bay,  L.  R.,0  Q.  B., 
04S;  Amjfc  v.  Lanitr  {tupra);  Titus  -9.  Turnpike 

Soad{iupra)i  S.  0.,  6  Lbiu.,2S0;  JL  It  (h.v. 
SAwilarM  N.T.,80;  MBnha7iU'Bk.Y.8tat6  Bk., 
10  Wall.,  m  (77U.  8.,  XIX.,  1018);  TotMv.S. 
Aa>.,89Hd.,36:£.  ii.  Cb.y.  AiRJk,60Md.,86: 
WAt^v.  .FVir,18  PLIla.,88;  Bt.(/Jry.T.&AuyI- 
Mf  £ik.,lPar.  Sel.  Cas.,  160;  Bridoeport  M.y. 
a.  B.  Cb..80  Conn..  231;  MvrchanVi  Bk.v.  State 
Sk..lO  WaU..  605(77  U.S.,XIX..  1008);  ifbnu- 
HMfU  Qlobe  Wortt»,m  Mass.,  87;  A^.t. 
jra;i.86N.T.,800. 

Where  one  of  two  Inooceiit  persons  must 
•offer  by  the  fraud  of  a  third  {Hirty,  he  who 
baa,  by  his  blind  trust  and  negligence,  enabled 
Boch  party  to  commit  the  fraud,  muat  answer 
for  the  loss. 

Mathant^  Bk.Y.  State  Sk.  (tupra);  Voir  v.  U. 
A,16Wal].,5(83U.S..XXI.,402);  Pomptonv. 
Oioper  Union,  101  if.  S.,  204  (XXV.,  805); 
Wlliriek  t.  MaJumingBk.,U  Ohio  St.,  296;  Int. 
(h.v.£!8helman,  SO Oh\o  St.,647;  BunonY.Hun- 
Utiaton,21  Mtch.,415. 

A  mere  statement  of  the  facts  Is  sufficient  to 
establish  error  in  the  exclusion  of  the  eTidence 
of  the  caller's  ownership  of  stock  in  the  Bank 
«t  the  time  of  this  transacuon,  in  a  larger  amount 
than  that  now  In  oontrover^  and  in  the  with- 
drawal at  the  whole  case  from  the  jury.  It  is 
opposed  to  the  decision  rendered  in  this  case. 

Mooretv.Mt.  jat.,l04U.8.,626{XXVI..870); 
BriOgepoH  Bk.v.KB.Oo.  80  Conn.,  270;  Sehujf- 
Ur'tOim.U  N.Y.,  84. 

Mettrt.  Willl»m  M.  Ramaey  and  £.  M. 
JtAnson*  for  defendant  in  error: 

Hie  Bank  had  no  power  to  permit  the  tnms- 
fer  of  shares  upon  its  books  without  the  sur^ 
render  and  cancellntion  of  a  certificate  already 
outstanding.  Its  disregard  of  this  limitation 
luxin  its  powers  would  subject  it  to  an  action. 

Bank  v.  Lanier.ll  Wall.,8C9  (78  U.  8.,XX., 
172);  R.     "o.v.  Scituyl^.  84  N.Y.,  80. 

If  the  Bank  could  not  issue  such  certificate, 
of  course  the  cashier  could  not  do  so. 

A  principal  has  a  right  to  presume  that  his 
agent  wiU  act  honestly. 

Baxendale  t.  Bennett,  3  Q.  B.  DiT.,5S5;  Leh- 
manv.  £./;.C%>..  14Rep.,163;  Arnoldv.  Cheque 
Bk..l  C.  P.  Div.,  688. 

There  was  no  negligence  in  law,bccause  there 
was  no  relationship  iMtwecn  the  parties  which 
Imposed  u|x>n  tlic  defendant  the  duty  of  care. 

Sec,  Horn  m.CoU.  51  N.  II.,  287. 

That  there  must  be  privity  between  the  par- 
ties is  well  settled. 

WeUty.  tSwA.lOOhio  8t.,fl9:  71ff<t  T.GurTicy. 
L.  R.,6  H.L.,377;  KR.Co.v.  Bijwham,2Q  Ohio 
8t.,867;  IIouTiteU  v.  Smith,  7  C.  B.  (N.  S.),731; 
Suui/ieote  y.Stanl^,!  Hurl.  &  N.,247;  JSiehiaton 
■V.  It.RCo.,4l  N.T.,  533. 

Mere  ne^igcnce  will  not  create  estoppel  in 
pait.  Brant  r.Va.CoeUdk  Iron  Co.,iSJJ.  8. 9^^ 
(XXIII.,927);  mntTtaV)  v.  SiueU.lS  -Wflll.,  271 
(85  U.  8.,XXI.,84q);  McKenziev.  Stfcle,lfi  Ohio 
St.,  88;  Ilaieet  v.  Merchant,  1  Curt.  (C.  C).  186; 
Zuchtinann  v.  RoberU.lOQ  Mass.,  68. 


Mr.  Jvetiet  Gray  delivered  the  opinion  of 
the  court: 

This  is  an  action  against  a  national  hank,  to 
recover  tlr*^  value  of  a  certificate  of  stock  there- 
in, whidi  the  Bimk  hod  refused  to  recognize  as 

sss 


The  amended  petition  and  other  pleadinga  art 
stated  in  tbe  report  of  the  case  at  a  former  stage, 
at  which  this  court,  for  an  erroneous  rulfaig  of 
the  circuit  court  on  a  question  of  the  Statute  of 
Limitations,  reversed  a  judgment  for  the  de- 
fendant, and  ordered  a  new  teial.  104  U.  8., 
625  [XXVI.,  870].  A  recital  of  the  pleadings 
Is  unnecessary  to  the  understanding  oi  the  case 
as  now  presented. 

The  undisputed  facts,  as  appearing  by  the 
admlsdons  in  the  petition,  by  the  evlaenee  in- 
troduced by  the  plaintiff  before  the  jury  at  the 
new  trial,  and  by  the  defendant's  admissions  at 
that  trial,  were  as  follows: 

The  d^end&nt  was  organized  In  1864,  under  [isi 
the  Act  of  Congress  of  June  8,  1864,  ch.  106. 
the  12th  section  of  which  provides  that  the  cap- 
ital stock  shall  be  transferable  on  the  books  of 
the  association  in  such  manner  as  may  be  pre- 
scribed by  the  by-laws  or  articles  of  association. 
188tat.  atL..  99, 102.  The  defendant's  by-Umi 
relating  to  transfers  of  stock  were  as  follows: 

"  8ec.  15.  The  stock  of  this  Bank  shall  be  as- 
signable only  on  the  books  of  the  Bank,  subject 
to  the  restrictions  and  provisions  of  the  Act,  and 
a  transfer  hook  shall  be  kept  in  which  all  as- 
rignmrnts  and  transfers  of  stock  shall  be  made. 
No  transfer  of  the  stock  of  this  association  shall 
be  made,  without  the  consent  of  the  Board  of 
Directors,  by  any  stockholder  who  shall  he  lia- 
ble to  the  association,  either  as  principal  debtor 
or  otherwise;  and  certificates  of  stock  shall  con- 
tain upon  them  notice  of  this  provision.  Trans- 
fers of  stoek  shall  not  be  suspended  preparatory 
to  a  declaration  of  dividends;  and,  except  In 
cases  of  agreement  to  the  contrary  expressed  in 
the  assignment,  dividmds  shall  be  paid  to  the 
stockholder  in  whose  name  the  stock  shall  stand 
on  the  day  on  which  the  dividci  ds  are  declared. 

Sec.  16.  Certificates  of  stock  signed  by  the 
president  and  cashier  may  be  issued  to  stock- 
holders, and  the  certificate  shall  state  upon  the 
face  thereof  that  the  stock  is  transferable  onlr 
upon  the  books  of  the  Bank;  and  when  stock 
is  Uansf  erred,  the  certificates  thereof  shaU  be  re- 
turned to  the  Bank  and  canceled  and  new  oer^ 
tiflcates  issued." 

The  defendant's  capital  stock  was  one  thou- 
sand shares  of  $100  each,  the  whole  of  which 
was  io  fact  and  was  ^le^  in  the  petition  to 
have  been  taken  and  paid  for,  and  certifi- 
cates therefor  issued  to  the  stockholders,  at  the 
time  of  its  organization  in  1864.  The  president 
and  cashier  of  the  Bank  were  charced  with  the 
keeping  of  its  transfer  books  and  the  issuing  of 
certificates  of  stock,  and  the  books  of  the  Bank 
were  always  open  to  the  inspection  of  the  di- 
rectors. On  July  15,  1867,  Q.  Volney  Dorscy 
was  president  and  Robert  B.  Moores  was  cash- 
ier of  the  Bank,  and  said  Moores,  who  bad  pre-  [ 
Tiously  owned  279  shares  of  the  stock,  appeared 
on  the  books  of  the  Bank,  to  be  stiU  the  owner 
thereof.  He  and  John  B.  C.  Moores,  the  plaint- 
iff 's  liusband,  were  sons  of  William  B.  Moores. 

Od  that  day,  the  plaintiff  agreed  to  lend  |0, 100 
of  her  own  money  to  Robert  and  William  for 
use  in  their  private  business;  they  agreed  to 
give  her,  as  security  for  its  repayment,  a  certifi- 
cate of  ninety-one  shares,  which  Robert  repre- 
sented to  her  that  he  owned,  and  also  the  con- 
tract of  guaranty  hereinafter  set  forth;  and 
Robert  sent  to  the  plaintiff 's  husband,  as  her 
agent,  the  following  letter  and  certificate: 
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"  atixebi'  Kailonal  Sank  of  TUjak. 

Fklna,  O.,  JafT  Ifith.  1867. 
John:  Eerewfth,  I  hand  f<m  fhe  stock  tnuu- 
ferred  to  Carrie.  I  doA't  know  what  day  I  will 
be  dowiL  and  yon  can  keep  the  contract  there, 
and  I  wm  sign  It  the  ItHA  time  I  am  down.  I 
wiU  have  to  take  a  receipt  for  the  stock  from 
Father,  to  file  with  mrpaper^  ttf  show  where  &e 
■took  la  goab  t6.  All  weU;  ma;  be  dowft  any 

**^*  rrs,  R.  B.  MooMB." 

"  The  Citizens'  Nattonal  Bank  dl  Plguo, 
No.  60.  State  of  Ohio.  01  Shares. 

This  la  lo  certify  that  Mrs.  Carrie  A.  Hoores 
la  entitled  to  ninety-one  shares  of  $100  each  of 
the  capital  stock  of  The  Citizens'  National  Bank 
of  Piqoa,  transferable  only  on  the  books  of  the 
Bank,  in  person  or  1^  attorney,  on  ttie  aorren- 
der  of  this  c6rtlflcate. 

PIqua,  O.,  July  15, 1867.  [Seal.] 
Bob't  B.  Hoores,         G.  Voln^  DOrsey, 
Cashier.  President,'' 

This  certificate  was  in  the  mval  forte  of 
|n1nted  oertiflcates  used  by  the  Bank,  and  bore 
the  genuine  seal  of  the  Corporation,  and  the  gen- 
uine siffnatures  of  the  premdent  and  cashier;  and 
the  whole  certificate,  except  the  printed  part 
aod  tbepreddent's  signature, was  in  the  caahier'a 
handwriting,  filled  up  by  him  In  one  of  two  or 
three  blanks  signed  by  thepfesidentand  lef t  wlUi 
himtobeuseduneedci'.intnepresidenfsabeence. 
•lai  Upon  receiving  the  letter  and  certiflcate,  the 
plaintUf  paid  the  ntoneyto  Bobert  B.  Mootes: 
and  on  July  18,  he  and  WlUlam  signed  and  smt 
to  her  the  following  contract: 

"For  value  received,  namely:  the  sum  of 
•9,100,RobertB.  Moores  has  assigned  and  trans- 
ferred to  Caroline  A.  Moores  nloetr-one  shares 
of  stock  of  the  Citizens'  Natiomil  Bank  of  Pl- 
qxia,  Ohio. 

Now  it  la  agreed  that  the  said  Caroline  A. 
Hooiea  shall,  upon  demand  by  Robert  B.  Hoores 
or  hb  ati^gns,  re-asslgn  to  aud  R  B.  Hoores  the 
said  stock  for  the  same  amount.  And  it  is  also 
agreed ,  that,  whenever  the  said  Caroline  A. 
Moores  shall  require  It,  the  said  Robert  B, 
Hoores  shall  purchase  said  stock  at  the  amount 
aforesaid,  and  pay  the  same  to  her  in  cash. 
And  In  the  meantime  it  is  agreed,  and  the  said 
Robert  B.  Hoores  and  WUuam  fi.  Moores  do 
hereby  guaran^and  assure  to  said  CaroltoeA. 
Hoores  an  annual  dividend  upon  said  stock,  of 
not  less  than  ten  per  cent  upon  the  par  vuue 
of  said  stock,  namdy:  $9,100,  which  guaranty 
shall  be  performed  and  fulfilled  at  the  end  of 
each  year  herefrom,  or  at  the  time  of  each  divi- 
dend declared.  If  such  dividend  shall  be  de- 
clared oftener  than  once  a  year,  and  all  defi- 
dendea  la  aaid  dividends  shall  be  made  good  at 
the  time  of  mch  repurchase  or  transfer  to  R. 
B.  Ifoorei. 

In  witness  whereof  the  said  Caroline  A.  Moores 
SDd  J.  B.  0.  Moores,  her  husband,  and  Robert 
E  Moores  and  William  6.  Moores,  hereunto  set 
their  hands  on  this  16th  day  of  July,  1867. 

Caroline  A.  Moores. 

J.  B.  C.  Moores. 

Robt  B.  Moores. 

W.  B.  Moores." 
Robert  B.  Hoores  surrendered  no  certificate 
to  the  Bank  and  made  no  transfer  to  the  plaint- 
tit  on  its  books.  The  plaitttifl  had  no  other 
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knowledw  of  the  rule  reqoirlng  the  •urreode^ 
:  of  an  ola  certiflcate  of  st(^  before  flie  Iiiue  of 
'  a  new  oBie  or  of  any  fraud  on  the  psdt  of  Robert, 
than  was  obtained  by  her  reading  and  poasea- 
sion  of  the  certiflcate.  The  value  of  the  stock 
of  the  Bank  at  that  time  was  ninety  per  cent  of 
its  par  value.  Robert  B.  Hoores  was  Insolvent^ 
ana  the  money  lent  to  him  by  the  plaintiff  was 
never  repaid. 

The  pUfaitiflput  hi  evidence  two  lettos  to  her  ^'■^ 
huabaiM  from  Doraey ,  the  president  Ot  the  Bank, 
one  dated  June  26, 1B7S,  atatfaig  that  the  writer 
had  just  learned  that  he  held  a  certificate  of 
stock  purporting  to  be  issued  t^^  the  Bank,  and 
asking  for  its  number,  date  and  amount:  and  the 
other  dated  Jnly  6, 1873,  the  body  ai  widoh  waa 
sis  follows: 

'  'There  is  no  such  certificate  as  mentioned  in 
yours  of  June  S7,  on  our  books.  No.  66  la 
marked  on  the  stub  in  our  certiflcate  book  'de- 
stroyed '  in  R.  B.  Hoore^  handwriting.  Your 
wife's  name  was  never  entered  among  our  stock- 
holders and  the  cutiflcate  is  a  fraud.  We  never 
heard  of  this  certificate  until  you  mentioned  it 
to  Dr.  Psrker,  who  first  informed  me  of  it." 

Robert  B.  Moores  and  Dorsey,  being  called 
as  witnesses  for  the  defendant,  testiflea  that  it 
had  no  interest  io  the  transaction  of  July  16, 

1867.  Hoores  testified  that  at  that  date  he  had. 
pledged  to  Jason  Evans  and  other  persons  all 
the  stock  he  had  previously  owned,  and  did  not 
own  any  stock;  and  that  ne  issued  the  certifl- 
cate to  the  plaintiff  without  any  authority  from 
the  Bank  or  any  knowledge  of  the  other  offi- 
cers. Dorsey  testified  that  he  had  no  knowle^» 
of  the  issue  of  the  certiflcate  until  June  86, 1878, 
and  that  the  Bank  never  paid  any  dlvldenda 
upon  it:  and  he  produced  the  certificate  bo<A 
of  the  Bank,  which  showed  the  stub  of  a  cer- 
tificate, in  its  regular  order,  corresponding  in 
Dumber  with  that  produced  bv  the  puintiff,  and 
having  the  word  "destroyed"  upon  it  In  the- 
handwriting  of  Robert  B.  Hoores. 

The  plaintiff  offered  in  evidence  and  the  court 
declined  to  admit  the  record  of  a  meeting  of  the 
board  of  directors  of  the  Bank,  on  August  9, 
1860,  containing  the  following  entry: 

"  On  motion,  the  following  resolution  wai 
adopted  and  ordered  to  be  placed  upon  the  mln- 
utes :  whereas,  Robt.  B.  Hoores,  who  was  the 
owner  of  275  shares  of  the  capital  stock  of  this 
Bank  (evidenced  by  certiflcate  No.  forty-sevoi 
(47)  for  flfty  shares,  dated  May  2.  1867;  certifl- 
cate No.  forty-eight  (4^  for  flfty  shares,  dated 
May  2,  1867;  certiflcate  No.  fortv-nine  (49) 
for  six^-flve  shares,  dated  May  2, 1867;  certifi- 
cate No.  fifty-three  (68)  for  seventy  Bhare9,dated  [lei 
June  11,  1867,  and  certificate  No.  fifty-four 
(64)  for  forty  shares,  dated  June  11.  1867), 
became  indebted  to  this  Bank  in  the  sum  of 
$87,247.88,  and  did  on  the  16th  day  of  January, 

1868,  transfer  185  shares  of  said  stock,  and  on 
the  16th  day  of  May,  1869,  did  transfer  ten 
shares  of  said  stock,  on  the  boolu  of  this  Ban^ 
to  O.  Yoioey  Dorsey,  in  consideration  that  said 
Q.  Volney  Dorsey  pay  to  this  Bank  the  sum  of 
$10,500  of  said  indebtedness;  and  whereas,  Ja- 
son Evans,  who  became  the  holder  of  seven^ 
shares  of  said  stock,  Issued  as  aforesaid  aiM 
transferred  to  him  by  the  said  R  B,  Moore8<»i 
the  books  of  this  Bank  September  4. 1867,  as 
per  certificate  No.  69.  did,  on  the  80th  day  uf 
Februaiy,  1869,  transfer  to  O.  Vcdncy  Dora^, 
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«n  the  books  of  this  Bank,  by  his  power  of  at- 
torney, all  his  right,  title  and  interest  In  the 
some;  therefore  «ud  transfers,  as  hereinbefore 
Stated,  are  ^proved  and  a£9rmedby  the  direct- 
ors of  this  Bank." 

The  plaintifF  also  offered  eridenoe  that  there 
were  one  or  two  other  Instances  in  which  stock 
was  issued  by  the  cashier  without  anr  cotifloate 
being  sarrendered.  But,  as  she  offered  no  evi- 
dence, other  than  the  directors'  leoord  of  Au- 
gust 9.  1869,  that  the  other  officers  of  the  Bank 
had  any  knowledge  tA  the  time  of  such  transac- 
tions or  subsequently  recognized  them,the  court 
excluded  the  evidence. 

The  plaintiff  offered  to  prove  that  there  was 
an  arrangement  between  Robert  and  her  hus- 
band, by  which  interest,  equal  to  ten  per  cent 
on  $0,100,  on  a  debt  due  from  the  latter  to  his 
father,  was  to  be  treated  as  dividoids  upon  this 
stock.  But  the  court  excluded  the  evidence  as 
immaterial. 

The  court  instructed  the  Jury  that  the  plaint- 
iff having  knowledge  of  the  fact  tbat  Bobert  B. 
Moores,  upon  whom  she  relied  to  have  the  stock 
transferred  to  her,  was  acting  for  blms^  as 
well  as  Id  his  capacity  of  cashier,  in  reference 
to  the  matter  of  issuing  this  certificate,  she  was 
not  an  innocent  holder  of  the  stock,  and  as  the 
certificate  was  issued  without  autfaority.in  fraud 
of  the  rights  of  the  Bank,  they  should  return  a 
verdict  for  the  defendant.  A  verdict  was  re- 
turned accordingly  and  judgment  rendered 
theieon,  and  the  plaintiff  excepted  to  the  exclu- 
[  1  OS]  rion  of  evidence  koA  to  this  ins&actlon  and  sued 
out  this  writ  at  error. 

The  petition  alleges  that  the  false  and  fraudu- 
lent representations  made  by  Robert  B.  Moores, 
and  relied  on  by  the  plaintiff,  tbat  he  had  as- 
signed and  transferred  the  stock  in  question  to 
her  oo  the  books  of  the  Bank,  were  made  by 
him  both  as  cashier  and  as  stockholder;  that  the 
Bank  afterwards  fraudulently  permitted  and 
procured  him  to  transfer  all  the  stock  owned 
by  him,  or  standing  in  his  name,  to  its  president, 
for  its  benefit;  that  the  Bank,  through  its  cash- 
ier, fraudulently  concealed  from  her  the  facts 
that  no  transfer  tiad  been  made  to  her  on  its 
books  at  the  time  of  the  issue  and  delivery  of 
tiie  certificate  to  her;  tbat  the  certificate  was  not 
.__  ..authorized  or  recognized  as  valid  by  the  Bank, 
L « v«  J  tjiat  stock  standing  in  his  name  bad  been 
transferred  on  its  books  to  its  president;  and 
concludes  by  alleging  that  hy  reason  of  such 
fraudulent  conduct  and  acts  of  the  Bank  the  cer- 
tificate was  invalid  and  worthless  in  her  bands. 
But  the  evidence  offered  at  the  trial  does  not 
support  the  allc^tions  of  f  raudulmt  conduct  on 
the  part  of  the  Bank. 

TJie  petition  alleges  "That  the  plaintiff  re- 
lied upon  the  representations  of  said  Robert  B. 
Moores,  as  cashier  and  officer  of  the  defendant, 
that  the  said  certificate  was  duly  Issued,  and 
that  the  stock  had  been  duly  transferred  by  said 
Robert  B.  Moores  to  the  plaintiff  on  the  books 
of  said  Bank :  and  said  plaintiff  relied  upon  said 
certificate  of  stock  which  she  received  as  gen- 
uine and  valid  for  what  It  purported  to  be." 
And  at  the  trial  the  plaintiff  relied  upon  the 
-resentations  made  to  her  bv  Bobert  B.  Moores 
orallT  and  In  the  letter  inclosing  the  certificate 
and  ID  his  contract  of  guaranty,  as  well  as  upon 
those  azising  out  of  Uie  certificate  itself.  The 


two  may  be  conveniently  considered  separately. 

His  representations  outaide  of  the  certificate 
may  be  first  disposed  of.  The  plaintiff  dealt 
with  Robert  B.  Moores,  and  not  with  Qk  Bank. 
Her  agreement  was  wiUi  him  personaDy,  and 
she  lent  her  money  to  him  for  his  prirate  use. 
His  representations  to  her  tbat  he  owned  stock 
in  the  Bank,  and  tbatsachstoc^  had  been  trans* 
ferred  to  her,  were  representations  made  by  him 
personally,  and  not  as  cashier;  and  there  to  no 
evidence  that  Oie  plaintiff  understood  or  had  any 
reason  to  understand  that  those  repreeentations 
were  made  by  him  in  behalf  of  the  Bank.  The 
duty  of  transferring  bis  stock  to  the  plalntiflbe- 
f  ore  taking  out  a  new  certificate  In  her  name 
was  a  duty  that  he  and  not  the  Bank,  owed  to 
the  plaintiff.  Themakingof  Buchatraosfetwas 
an  act  to  be  done  1^  him  in  hlaown  behalf  as 
between  him  and  the  plaintiff,  and  In  the  ^Unt* 
Iff's  behalf  as  between  her  and  the  Bank.  There 
is  nothing,  therefore.  Id  his  extrinsic  represent** 
tions,  for  which  the  Bank  Is  responsible. 

The  certificate  which  he  delivered  to  the 
plaintiff  was  not  In  his  name,  but  In  hers,  stat- 
ing that  she  was  entitled  to  so  much  stock;  and 
showed,  upon  its  face,  that  no  certificate  could 
be  lawtuU^  issiwd  wnhout  the  surrender  of  a 
former  cerMcsbB  and  a  transfer  therectf  upon 
the  books  of  the  Bank.  The  by-laws,  passed  l-****^ 
under  the  authorl^  expre^y  conferred  by  tfie 
Act  of  Congress  under  which  the  Bank  was  or- 

Sanized,  contained  a  corresponding  provision, 
ealgned  for  the  security  of  the  Bulk,  as  well 
as  of  persons  taking  legal  tranaf  era  ot  stock  with- 
out notice  of  any  prior  eqnltaMe  title  thereto. 
Union  Bk.  v.  Laird,  2  Wheat.,  990;  Black  T. 
Zaeharie,  8  How.,  488,  618.  The  very  form  of 
the  certificate  was  such  as  to  put  her  upon  her 
guard.  She  was  not  applying  to  the  Bank  to 
take  stock,  as  an  original  subscriber  or  other- 
wise; but  she  was  bargaining  with  Robert  B. 
Moores  for  stock  which  she  supposed  him  to 
hold  as  hto  own.  She  knew  that  she  had  not 
held  or  surrendered  any  certificate,  and  she  nev- 
er asked  to  see  his  certificate  or  a  transfer  there- 
of to  her;  and  be  in  fact  made  no  surrender  to 
the  Bank  or  transfer  on  Its  books.  She  relied 
on  bis  personal  representation,  as  the  party  with 
whom  she  was  dealing,  that  he  had  such  stock; 
and  she  trusted  him  as  oer  agent  to  see  the  proper 
transfer  thereof  made  on  the  books  of  the  Bank. 
Having  distinct  notice  that  the  surrender  and 
transfer  of  a  former  certificate  were  prerequi- 
sites to  the  lawful  Issue  of  a  new  one,  and  hav- 
ing accepted  a  certificate  that  she  owned  stock, 
without  taking  any  steps  to  assure  herself  that 
the  legal  prerequisites  to  thcvalidity  of  her  cer- 
tificate, which  were  to  be  fulfilled  the  for- 
mer owner  and  not  by  the  Bank,  had  been  com- 
plied with,  she  does  not,  as  gainst  the  Bank, 
stand  in  the  position  of  one  who  receives  a  cer- 
tificate of  stock  from  the  prop^  officers  without 
notice  of  any  facts  impairing  its  validly. 

Of  the  great  number  of  cases  referred  to  in 
the  thorough  and  elaborate  arguments  at  the 
bar,  we  sb^  notice  only  some  of  the  most  im- 
pwtant  ^one  of  those  cited  by  the  learned 
counsel  for  the  plaintiff  affirm  a  broader  propo- 
sition than  thto:  a  certificate  of  stock  in  a  cor- 
poration, under  the  corporate  seal  and  signed 
by  the  officers  authorized  to  issue  certificates, 
estops  the  corporation  to  dmy  its  Talldl^,  ai 
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■gataift  one  wlio  takes  it  for  value  and  with  no 
knowledge  or  notice  of  any  fact  tending  to  show 
that  it  has  iKen  irregularly  issued. 

When  a  corporation,  upon  the  dellveiy  to  it 
of  a  certificate  of  stock  wlUi  a  foreed  power  of 
- 166]  attorney  purporting  to  be  ezecuted  by  the  right- 
ful owner,  iraues  a  new  (^rtiflcate  to  the  pres- 
ent holder,  who  sdls  it  in  the  market  to  one  who 
pays  ralue  for  it,  with  no  knowledge  or  notice 
of  the  forgeiy,  the  corporation  is  donbtless  not 
relieved  from  its  obligation  to  the  original  own- 
er, but  must  still  recognize  liim  as  a  stockhold- 
er, because  he  cannot  be  deprived  of  Ids  prop- 
erty without  any  consent  or  negligence  of  his. 
Midland  Jtailwajf  Oo.  v.  Taylor,  8  H.  L.  Cas., 
751:  Bavky.  Lanier,  11  Wall.,  869  [78  U.  S., 
XX.,  VJ2]i  TUwrapA  Co.  t.  Davenport,  97  U. 
&., 869nC2UV.,  10471;  iVuMT.  €k>merOo.,m 
Mass.,  110;  Pnu  v.jB.R  Ch.,  IWmu.,  448. 
And  the  corporation  is  obliged,  if  not  to  recog- 
nize the  last  purchaser  as  a  stockholder  also,  at 
least  to  respond  to  him  in  damu;es  for  the  Tsdue 
of  tho  stock,  because  he  has  taken  it  for  value 
without  notice  of  any  defect,  and  on  the  faith 
of  the  new  certificate  issued  by  the  corporation. 
In  its  BaJiia  A  San  Francitco  BaiUoay,  L.  R. 
3Q.B.,  S84.  Whether,  before  the  last  sale  has 
taken  place,  the  corporation  is  liable  to  the  hold- 
er of  the  new  certiflcate,  is  a  quesUon  upon 
which  there  appears  to  have  been  a  difference  of 
opinion  in  England.  According  to  the  decision 
ox  Lord  Northington  in  Asltij/  t.  Blaekwdl,  3 
Eden,  299,  8.  a.Amb.,60S,  it  would  seem  that 
the  coTDOTatlon  would  be  liable.  According  to 
the  deodoni  of  Sir  Joee^  JekyU  in  Eildyard 
T.  Simth  8eaOi>.,2F.  Wms. .  76,  and  of  the  Court 
of  Appeal  in  8imm  v.  AngUhArMrioan  Teleoraph 
Oo.,0  Q.  B.  Div.,  188,  it  would  seem  that  it 
would  not,  because  the  holder  of  the  new  certifi- 
cate takes  It,  not  on  the  faith  of  ttiat  or  any 
other  certiflcate  of  the  corporation,  but  on  the 
faith  of  the  forged  power  (XC  attorney.  How- 
ever that  may  be,  it  is  clear  that  the  corporation 
is  not  liable  to  anyone  taking  with  notice  of  the 
forgery  In  the  transfer  or  of  any  other  fact  tend- 
ing to  show  that  the  new  certiflcate  has  been 
megularly  Issued,  unless  the  crapoEation  has 
ratified  or  received  some  benefit  from  the  trans- 
action. 

In  Edrt  v.  FyonHno  Mining  Co.,  L.  R.,  S 
Ezch.,  Ill,  the  plaintiff,  a  bona  fide  purchaser 
of  the  shares,  had  paid  assessments  uureon  to 
the  company  upon  the  faiUi  of  the  certiflcate 
Issued  it  to  mm  after  tiis  purchase.  In  Bair- 
viekv.  EngliiA  Joint  Stock  Bank,L.  R.,3£xch., 
-1B7]860,  and  in  Maekay  y.CommerdaiBank,  L.  R, 
6  P.O.  .894.  the  bank  had  derived  a  benefit  from 
the  fraud  of  its  agent,  and  was  held  liable  upon 
that  ground.  The  dedston  in  AoOT  Winter- 
boiJtam,  L,  R.,  8  Q.  B.,  244,  that  a  bank  was 
Ualde  upon  its  offldal  manager's  representation 
to  one  of  Its  customers  that  the  credit  of  a  cer- 
tain person  was  good,  was  reversed  in  the  Ex- 
chequer Chamber.  SinlYv.  Jeiotbwy,  L.  R,,  9 
Q.  B.,  801.  The  decision  in  the  Exchequer 
Oiamber  in  QuAm  V.  Slvroptfiire  BailiDay  Co., 
li.  R.,  8  Q.  A.  420,  that  a  railway  company, 
owning  sures  of  Its  own  stock,  the  title 
<rf  wmdi  was  T^stered  in  the  name  of  one  of 
its  directors  ss  trustee  for  the  corporatIon,should 
transfer  them  to  a  person  who,  believing  the  di- 
rector to  be  the  abralute  owner  of  the  diare^ 
had  lent  him  mon^y  on  the  deposit  of  the  certit 
111  v.  8.  U.  B..  Book  S8 


Icate  as  security,  was  contrary  to  the  judgment 
of  Uie  Court  of  Queen's  B^ich,  and  was  re- 
versed In  the  House  of  Lords.  L.  R.,  7  H.  L.. 

496. 

The  American  cases  on  which  the  plaintiff 
principally  relies  are  decisions  in  Uie  courts  of 
Connecticut,  New  York,  Pennsylvania  and 
Maryland,  the  soundness  of  some  of  which  we 
are  not  prepared  to  affirm,  but  all  of  which  am 
distinguishable  ftom  the  case  at  bar. 

The  leading  cases  in  Connecticut  and  Kew 
York  arose  out  of  what  tiave  been  known  as 
the  "Schuyler  Frauds."  Robert  Schuyler,  the 
president  and  general  transfer  agent  of  the  New 
York  and  New  Haven  Railroad  Company,  Is- 
sued, beyond  the  capital  limited  by  its  charter, 
but  in  the  form  prescribed  by  its  by-laws,  pur-- 
ptnting  to  be  transferable  on  its  books  on  sur- 
render of  the  certificates,  a  large  amount  of  ceiv 
tificates  of  stock,  annexed  to  which  were  printed 
forms  of  assignment  and  power  of  attorney.  In 
Bank  v.  U.S.  Go.,  80  Conn. ,  281,  a  bank  which 
had  received,  as  collateral  security  from  money 
lent  to  a  firm  of  which  Schuyler  was  a  membv, 
certificates  of  stock  so  issued  by  him,  was  b^ 
entitled  to  maintain  an  action  against  the  corpo- 
ration for  the  value  of  these  certiflcatn,  upon 
the  single  ground  tliat  it  was  admitted  that  when 
the  plamtiff  took  these  certificates  the  firm  held 
more  than  an  equal  amount  of  genuine  certifl* 
cates.  bin.  It.Go.  v.8eAuyler,Uli.Y.,S0,l% 
appeared  that  Schuyler  had  Issued,  in  one  and  [ioi 
the  same  form,  large  numbers  of  genuine  as 
wdl  as  of  false  certlflcates,  and  had  raised  on 
both  indiscriminately  large  amounts  of  money 
which  had  been  applied  for  the  benefit  of  the 
coTporation,  that  all  his  transactions  appeared 
on  Us  books,  and  that  the  directors  bad  for  years 
been  guilty  of  negligence  in  not  making  any  ex- 
amination of  thel>ooks  or  of  the  conduct  of  the 
transfer  oflSce;  and  none  of  the  purchasers  of 
the  false  certiflcate^  tot  the  value  of  which  the 
corporation,  was  hem  to  be  liable,  had  any  no- 
tice or  means  of  knowing  that  they  were  not 
such  as  Schuyler  was  authorized  to  issue. 

In  Titfu  V.  Turnpike  Boad,  61  N.  Y.,  387, 
the  certificates  upon  which  the  corporation  was 
held  liable  stated  the  stock  to  be  owned  by  the 
person  who  as  officer  of  the  corporation  Issued 
them,  not  by  the  person  to  whom  they  were  is- 
sued, and  the  latter  had  no  notice  of  any  fraud 
or  Irregularly  In  the  Issue.  In  the  other  New 
York  cases  cited  for  the  plaintiff,  the  certlflcatea 
had  been  purchased  in  good  futh  In  the  mar- 
ket. Brufv.  Mali,  86  S.  Y.,  200;  Melfeil  v. 
Bank,  46  N.  Y.,  825:  Moore  v.  Bank,  66  N.  Y., 
il;  HoOtrook  v. Zinc  Co.,  S7N.  Y.,616;  sea,  .Bonl 
V.  LivingeUm,  74  N.  Y.,  228. 
In  KentOiCky  Bk.  v.  &AtiyIMaBfc.  ,lFanon8,180;, 
the  certificates  upon  which  the  corporation  wm 
held  to  be  liable  were  in  the  hands  of  innocent 
purchasers  without  □otice.  The  opinion  In  .BonJk 
V.  JTurfe,  99  Pa.  St.,  844,  849,  goes  no  farther. 
On  the  other  band,  in  Wrighfa  Appeal,  99  Pa. 
St.,  426,  where  the  president  of  a  bank,  having 
no  authority  to  borrow  money  in  Its  beiialf,  in- 
duced his  aunt,  a  stockholder  therein,  to  sur- 
render to  him  her  certificates  of  iharea  with 
blank  powers  of  attorney,  by  means  of  false 
and  fraudulent  representations  tliat  they  were 
needed  to  aid  the  bank;  gave  her  his  own  note 
therefor,  sold  the  stock  and  applied  the  proceeds 
to  hit  own  use:  and  afterwards,  lif  a  fraudu- 
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lent  comUnatioD  with  the  other  offlcen  of  the 
bank,  issued  stock  in  excess  of  the  lawful  limit, 
and  gave  her  new  certificates  for  those  that  he 
bad  obtained  from  her;  It  was  held  that  he  was 
her  agent  in  the  original  transaction,  and  that, 
r  109]  as  she  gave  no  value  to  the  bank  for  the  new  cer- 
tificates, the  loss  must  fall  uptm  her  and  not 
upon  the  bank. 

In  Tbme  y.  R  S.  Ob.,  80  Hd.,  8^  there  wu 
no  by-law  requirins  a  surrender  ftnd  transfer  of 
old  certificates  before  the  issue  of  new  ones, 
and  no  limit  of  the  amount  of  stock  to  be  issued; 
and  it  was  not  contended  that  the^e  had  been  any 
over-issue,  or  that  the  plaintifi'  had  any  notice 
of  fraud  or  want  of  authority  in  the  officers  of 
the  corporation.  In  S.  R.  Oo.  v.  Bank,  60  Md., 
8A,  the  certificates  were  not  issued  to  the  plaint- 
l£F,  but  bought  in  tlie  market,  without  any  no- 
tice of  their  naving  been  fraudulentiy  or  iu^;al- 
ly  issued. 

In  Waier  Cov.  De  Kay,  to  Which  the  plaint- 
iff has  referred  us,  the  Court  of  Errors  of  New 
Jersey  said:  "Indeed,  as  is  ap^rcct  from  all 
the  cases  cited,  the  doctrine  which  validates  se- 
curities within  the  apparent  powers  of  the  cor- 
poration, but  improperly  and  therefore  illegally 
issued,  applies  only  in  favor  of  &&naj!(20  holders 
for  value.  A  person  who  takes  such  a  security, 
with  knowlcd^  that  the  conditions  on  which 
aloue  the  secunty  was  authorized  were  not  ful- 
filled, is  not  protected,  and  in  his  hands  the  se- 
curity is  invalid,  though  the  imperfection  is  in 
some  matter  relating  to  the  internal  affairs  of 
the  corporation,  which  would  be  unavailable 
against  a  Aona Jitfo  holder  of  the  same  security." 
9Stew.  (N.  SS,  548,  565. 

The  general  doctrine  was  stated  with  like 
limitations  by  this  court  in  the  case  of  Merchant 
Bk.  V.  Bk.:  "Wherca  party  deals  with  a 
corporation  in  good  faith — tlie  transaction  is  not 
ultra  tira — and  he  is  unaware  of  anv  defect  of 
authority  or  other  irregularity  on  uie  part  of 
those  acting  for  the  corporation,  and  there  is 
nothing  to  excite  suspicion  of  such  defect  orir- 
regulantv,  the  corporation  is  bound  by  the  con- 
tract, although  such  defect  or  irregularitv  in 
fact  exists."  10  "Wall.,604,  644  [77  U.  8.,XlX., 
1008,  1018]. 

This  review  of  the  cases  shows  that  there  is 
no  precedent  for  holding  that  the  plaintiff,  hav- 
ing dealt  with  the  cashier  individually  and  lent 
money  to  him  for  his  private  use  and  received 
from  aim  a  certificate  In  her  own  name,  whk!. 
stated  that  shares  were  transferable  only  on  the 
[170]  books  of  cne  Bank  and  on  surrender  of  former 
certificates,  and  no  certificate  having  been  sur- 
rendered by  him  or  by  her,  and  there  being  no 
evidence  of  the  Bank  having  ratified  or  received 
any  benefit  from  the  transaction,  can  recover 
from  the  Bank  the  value  of  the  certificate  deliv- 
ered to  her  by  its  cashier. 

The  exceptions  to  the  exclusion  of  evidence 
cannot  he  sustained.  The  evidence  that  in  one 
or  two  other  instances  stock  was  Ueucd  by  the 
cashier  without  the  surrender  of  old  certificates, 
and  that  the  directors  of  the  Bank  approved 
ccrtnin  transfers  to  its  president  of  shares  once 
belonging  to  the  cashier,  was  quite  Iztsufilcient 
to  prove  that  the  Bank  ratified  or  received  any 
benefit  from  the  issue  of  the  certificate  to  the 
plaintiff,  or  was  guilty  of  any  fraud  towards 
her.  The  action  of  the  directors  was  adapted 
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to  the  single  purpose  of  securing  pavment  of  • 
debt  due  nom  the  cashier  to  the  Bank. 

The  mideneg  introduced  and  offered  being  tn- 
tuMcient  to  tupport  a  vardietfar  the  plaitUiff,  t/is 
Chrenit  Court  righUy  directed  the  jury  to  return  a 
verdict  for  the  defendant.  Bandall  v.  R.  B.  Co.^ 
109  U.  8.,478[XXVI1,1008]. 

Judgment  tnj^rmed. 

Mr.  Jtutiee  BnuU^  dissented. 

Mr.JutUeeVmtihmwm,hsv]nt(bem  of  coun- 
sel, did  not  sit  in  this  case  nor  take  any  part  ia 
its  decision. 

True  oopT'.  Test: 

James  H.  UcKoiney,  Clerk,  Bup.  Court,  U.  8. 


LEONABD  COVELL,       in  Brr., 

V.  £176] 

SARAH  HETHAN. 

(See  S.  C,  Reporter's  ed.,  ITS-ISS.) 

.BftJMOTy  in  State  Court  <(f  property  held  by  J7. 
8.  Marehal— defense— property  in  poaaeseion  <^ 
ojfleer  ofU.S.  Cinirt--aeiion  agaimt  offctr — 
remad^e^vwMr, 

I.  IttaerrorlDaStateCourttopermltareooverr, 
bf  the  rig-btful  owner,  oC  Um  ponenlon  of  pononol 
urop»ty.  RffalDat  a  Honhal  of  the  United  States  or 
tiia  Oeputr,  who  holds  the  same  by  virtue  of  an  ex< 
ccutlon  IflBtiediipon,  a  Jjuilvmentoi  the  UnftedStutee 
C[njutt  CViiTrt. 

S,  Tbe  r«aeesloD,  br  a  TTnlted  States  Marshal  or 
bis  dcEiiicy,  of  proptrty  by  vlrtueof  alevy  unOeran 
«xcculi>i>D  iwied fnr«CQlted  States  Oouilfe,  In  It- 
Eolf.  auumpletsdanM  toft  subsequent  oetion  of 
roptevla  In  a  Bt^  Onntf  without  regard  to  the 
riifhlTui  o-icnefiiblp. 

%  wiienpn>po3ri&ltta1aa«odheUunderprooe8^ 
mtxM  or  Snol,  of  a  oourt  of  the  United  States,  It  li 
In  the  custody  of  tbe  law  and  within  tbe  exclusive 
Jurisdiction  of  the  court  from  which  the  process  has 
bsued,  for  tbe  purposes  of  the  writ,  and  the  posses* 
BloD  of  the  officer  cannot  be  disturbed  by  process 
from  any  State  Court. 

4.  Thlspnncipledooanotcoveraotlonsaealnetthe 
ofBcer  for  treepasaes  not  tnvolvlnff  any  ioterf erenoe 
with  tlie  property  Iteetf  while  In  nls  possoflBlon. 

5.  AthlrdperaoD,aetraogertotheBuftandolalm- 
tny  the  property  as  owner,  may  prosecute  his  rtffbt 
to  roetitutJoD  in  such  case,  by  ancillary  proceedings 
In  the  oourt  in  which  the  process  ISBuea,  or  he  may 
pursue  bla  remedy  for  damages  against  tbeolSoer, 
either  personally  for  tbe  treapaas  or  for  tbe  brcacb 
of  his  official  du^,  upcm  bk  bond  and  against  bis 
Buretiee.  _ 

[No.  860.] 

Submitted  Mar.  17,1684.  Decided  Mar.  SI,  I8S4. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Michigan. 
Tbe  history  and  facta  of  the  case  appear  In  the 
opinion  of  the  court. 

Meaert.  Roger  W.  Bntterfleld  and  J.  W. 
OhampUnAoi  plaintiff  in  error. 
Mr,  L.  D.  Norriit  for  defendant  in  error. 

Mr.  Justice  Uatthews  delivered  the  opinion  [  177] 
of  the  court : 

The  defendant  in  error  was  the  plaintiff  in  the 
5tate  court  and  brought  her  action  of  replevin 
LOT  the  recovery  of  specific  personal  property, 
to  which  she  claimed  title  and  which,  she  al- 
leges, was  wrongfully  detained  from  her  the 
plaintiff  in  error.  The  defendant  below  was 
Deputy-Marshal  of  the  United  States  and,  as 
such,  had  possession  of  the  property  rcpleviod 
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by  virtue  of  an  executloa  Issued  upon  a 
ment  of  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Michigan  against 
Adolpb  Heyman,  having  taken  the  same,  bj 
virtue  of  a  levy  under  said  execution,  as  the 
property  of  the  Judgment  debtor.  Judgment 
was  rendered  In  the  Supreme  Court  of  the  State 
for  the  plaintiff  below,  upon  a  finding  in  favor 
of  her  title  to  the  property,  rerening  a  judg- 
ment for  the  defendant  below  In  the  Omnut 
Ckmrt  for  the  County  of  Kent.  To  reverse  that 
judgment,  this  writ  of  error  is  prosecuted. 

Tbe  sole  question  presented  for  our  decision 
is.  whether  it  was  error  in  the  State  Court  to  pcr- 
mit  a  recovery  of,  the  possesaioQ  of  property, 
thuflheld.agamst  a  Marshal  of  the  United  States 
or  bis  deputy  ,for  the  rightful  owner;  and  wheth- 
er, on  the  other  hand,  it  should  not  have  ad- 
judged in  favor  of  the  defendant  below.that  his 
possession  of  the  property  by  virtue  of  the  levy 
under  the  writ  was,  in  itself.a  complete  defense 
to  the  action  of  replevin,  without  regard  to  the 
li^tful  ownership. 

The  case  of  Ibtcman  v.  ffmoe,  24  How.,  450 
[650.  8.,  XVI.,  749],  was  precisely  like  the 
present  in  its  circumstances,  except  that  there 
the  process  under  which  the  marshal  had  seized 
and  held  the  property  replevied,  was  an  attach- 
ment according  to  the  state  practice  in  Massa- 
chusetts,beingfn««wproce8s,airected,  however, 
not  against  property  specifically  described,  but 
commanding  a  levy,  as  in  cases  of  fi-fa.,  upon 
tbe  property  of  the  d^endant  Whether  that 
difference  1b  material  is,  perhaps,  the  only  ques- 
tion to  be  con^ered,  for  the  doctrine  of  that  de- 
ciBion  is  too  firmly  established  in  this  court  to 
be  longeropen  to  question.  The  proper  answer 
to  it  wul  be  found  by  on  examination  of  tbe  prin- 
ciples on  which  the  judgment  in  that  case  pre- 
ceded, and  of  those  cases  which  preceded,  and 
of  others,  which  have  followed  it. 

In  the  opinion  in  that  case,  Mr.  Juttiee  Nel- 
son refers  to  the  case  of  Taylor  v.  Carryl,  20 
How.,  583  [61  U.  8.,  XV.,  10281,  as  aconclu- 
sive  and  sutncient  authority  on  tne  point.  He 
said:  "The  main  point  there  decided  was,  that 
the  property  seized  by  tbe  sheriff,  under  tbe 
process  of  attachment  from  the  state  court  and 
while  in  the  custody  of  the  officer,  could  not  be 
seized  (H*  taken  from  him  by  a  process  from  the 
District  Court  of  the  United  States,  and  that  the 
attempt  to  seize  it  by  tbe  marshal,  by  a  notice 
or  otherwise,  was  a  nullity,  and  gave  the  court 
no  jurisdiction  over  it,  inasmuch  as  to  give  ju- 
risdiction to  the  district  court  in  a  proceraing  in 
rem,  there  must  be  a  valid  seizure  and  an  ac^ 
tul  control  of  the  'ret  under  the  process."  And 
referring  to  tbe  grounds  of  the  dissent  in  that 
case,  be  continues:  "Tbe  majority  of  the  court 
was  of  opinion  that,  according  to  the  course  of 
178]  decision,  in  tbe  case  of  conflicting  authorities 
under  a  state  and  federal  process,  and  in  order 
to  avoid  unseemly  collision  between  them,  the 
question  as  to  which  authority  should  for  the 
tune  prevail,  did  not  depend  upon  the  ri^ts  of 
the  respective  parties  to  the  |«t>perty  seized, 
whether  the  (me  was  paramount  to  the  other, 
but  upon  tbe  question,  which  jurisdiction  bad 
first  attached  by  the  seizure  and  custody  of  the 
property  under  its  process." 

The  opinion  then  proceeds  to  show  that  no 
distinction  can  be  made,  aifecting  tbe  question, 
between  process  in  rem,  and  an  attachment  Is- 
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sued  by  a  common  law  court,  althoiwh  the  lat- 
ter is  not  the  foundation  of  the  jurlsaictlon,and 
the  property  seized  Lb  not  the  subject-matter  <rf 
the  suit,  which  is  simply  for  ttie  recovery  of  a 
debt,  without  a  lien  or  charge  upon  the  property, 
except  that  resulting  from  its  seizure,  as  secu- 
rity for  the  judgment.  The  objection  that  the 
process  was  directed  against  the  property  of  the 
defendant  and  conferred  no  authority  upon  the 
marsbal  to  take  the  property  of  tbe  pfatntlfEi 
in  tbe  replevin  suit,  is  then  answered,  the 
court  saying :  "  For  the  property  having  been 
seized  under  the  process  of  attacnraent  and  in 
the  custody  of  the  marshal,  and  the  right  to 
hold  it  being  a  question  belonging  to  the  Fed* 
eral  Court,  under  whose  process  it  was  seized* 
to  determine.there  was  no  authority.as  we  have 
seen,  under  the  process  of  the  State  Court  to  in- 
terfere with  it" 

The  opinion  of  the  court  then  points  out  the 
error  of  Chancellor  Kent,  in  hia  statement,  1 
Com.,  410,  that,  "  If  a  Marshal  of  the  United 
States,  under  an  execution  In  favor  of  the 
United  States  against  A,  should  seize  the  per- 
son  or  property  of  B,  then  the  State  Courts 
have  jurisdiction  to  protect  the  person  and  the 
property  so  illegally  Invaded."  Commenting  on 
this  statement,  it  is  said,  that  the  effect  of  the 
principle,  if  admitted,  would  be  to  draw  into 
Uie  State  Courts,  "Not  only  all  questions  of 
the  liability  of  property  seized  upon  mesn«  and 
final  process  issuea  imder  the  authority  of  the 
Federal  Courts,  including  the  admiralty,  for 
this  court  can  be  no  exception,  for  the  purposes 
for  whidi  it  was  sdzed,  but  also  the  arrests 
upon  fn<»n«  and  imprisonment  upon  final  proc-  rivg 
ess  of  the  person  In  both  civil  and  criminal 
cases,  for  in  every  case  the  question  of  jurisdic- 
tion could  be  made;"  and  thecourt  adds:  "We 
need  scarcely  remark,  that  no  government 
could  maintain  the  administration  or  execution 
of  its  laws,  civil  or  criminal,  if  the  jurisdiction 
of  its  judicial  tribunals  were  subject  to  the  de- 
termination of  another." 

To  meet  tbe  objection,  that  the  party  whose 

Eroperty  had  been  wrongfully  taken  and  with- 
ela  would  be  left  without  remedy,  unless,  by 
virtue  of  citizenship,  he  could  sue  in  a  Federal 
Court,  tbe  opinion  then  explains  the  remedy  in 
such  cases,  by  an  ancillary  proceeding  In  the 
court  whose  process  has  been  made  the  instru- 
ment of  the  wrong;  a  remedy,  the  principle  and 
procedure  of  which,  we  had  occasion  recently 
m  the  case  of  Krippendorf  v.  Hyde  [ante,  146], 
to  restate  and  re-^rm. 

The  pointof  the  decision  In  Sh'eeman  v.  How, 
tupra,  IS,  that  when  property  is  taken  and  held 
under  process,  meme  or  final,  of  a  court  of  the 
United  States,  it  is  in  the  custody  of  the  lav 
and  wiUiin  the  exclusive  jurisdiction  of  the 
court  from  which  the  process  has  issued,  for 
the  purposes  of  the  writ;  that  the  possession  of 
the  officer  cannot  be  disturbed  by  process  from 
any  State  Coiurt,  because  to  disturb  that  pos- 
session would  be  to  invade  the  jurisdiction  of 
the  court  by  whose  command  it  is  held,  and  to 
violate  the  law  which  that  jurisdictiou  is  vp- 
pointed  to  administer;  that  any  person,  not  a 
party  to  the  suit  or  judgment,  whose  property 
has  heea.  wrongfully  but  under  color  of  process 
taken  and  withheld,  may  prosecute,  by  ancil- 
lary proceedings,  in  thecourt  whence Uie proc- 
ess issued,  his  remedy  for  restitution  of  the 
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property  or  ita  proceeds,  while  remaining  to 
the  oontral  of  that  court;  Iwt  tbat.  all  otkar 
Temediei  to  whidi  he  m$j  be  eatitied.  agaiasi 
officers  or  parties,  notlnTolTingthe  withdrawal 
-of  the  propertr  or  its  proceeds,  from  the  cus- 
tody of  the  offloer  and  the  jurtadictioa  of  tte 
«ourt,  he  may  puisue  In  any  tribunal,  State  or 
Federal,  having  jurisdiction  over  the  parties 
«nd  the  subject-matter.  Aiide<MMrsa.theBame 
principle  protects  the  posseasIoD  of  property 
while  thus  held,  by  process  issuing  from  btate 
Courts,  against  any  disturbance  under  process 
of  the  courts  of  the  United  States;  excepting, 
of  course,  those  cases  wherein  the  latter  exer- 
_  cise  jurisdiction  for  the  purpose  vi  enfordnff 
I180J  the  supremacy  of  the  Constitution  and  laws  <a 
the  United  States. 

The  doctrine  of  J^VwRum  Stu^aumra,  was 
further  defined  by  the  deddon  In  Buck  t.  CW- 
bath,  8  WaU.,  884  [70  U.  8.,  XVm.,  267], 
which  checked  and  corrected  an  attempted  mis- 
application of  its  principle,  which,  if  pennitted, 
would  cover  actions  against  tlie  officer  fortres- 
passes,  not  inyolving  any  interference  with  the 
property  itself  while  in  his  possession.  It  was 
there  latigfactorUy  shown  that  the  officer  was 
protected  against  such  an  action,  only  in  that 
daas  of  caaes,  where  lie  could  jmtity,  under 
I»ocess  or  order  of  a  court  directing  enressiy 
the  very  act  alleged  to  be  wrongful;  and  not  in 
that  other  class,  where  the  writ  or  order,  such 
as  a  writ  of  attachment  or  other  metM  process,^ 
and  the  final  process  of  execution  upon  a  joAg' 
ment,  commands  the  seizure  of  property  de* 
scribed  not  specifically,  but  only  geaeratly,  as 
the  property  of  the  party  named  in  the  writ. 
In  uie  latter,  the  officer  acts  at  his  peril  and  is 
responsible  in  damages  to  the  party  inlured, 
for  the  consequences  of  any  error  or  mistake 
in  the  exercise  of  his  discretion  in  the  attempt 
to  enforce  the  writ.  In  the  forma,  as  be  has 
no  discretion,  It  Ii  the  court  Itself  whldi  acts, 
and  the  officer  is  protected  in  his  obedience  to 
its  command.  Of  this  class,  the  case  of  Conner 
T.  lima,  104 U.  8.  228  [XXVI.,  728],  was  an 
example;  that  of  Buck  t.  Oolbath,  tu^nvs,  fell 
within  the  latter.  And  in  distinguishmg  that 
case  from  F^man  v.  Houie,mpra,  Mr.  Juatice 
Miller  stated  the  principle  of  the  latter  decision; 
"A  prindple,"  he  said,  "which  Is  essential  to 
the  dignity  and  just  authority  of  every  court 
and  to  the  comity  which  should  regulate  the 
relations  between  all  courts  of  concurrent  Juris- 
diction;" "that  principle  Is,"  be  continued, 
"that  whenever  property  has  been  seized  by  an 
officer  of  the  court,  by  virtue  of  its  process,the 
property  Is  to  be  considered  as  In  the  custody 
of  the  court,  and  under  Its  control  for  the  time 
bdng;  and  that  no  other  court  has  a  right  to 
Interfere  with  that  possession,  unless  It  be  some 
court  which  may  have  a  direct  supervisory  con- 
trol over  the  court  whose  process  has  first  taken 
possession,  or  some  superior  Jurisdiction  in  the 
premises." 

Here  it  will  be  percdved  that  no  distinction 
riSH  ^  made  between  writs  of  attachment  and  exe- 
cutloos  upon  Judgments,  and  that  the  prindple 
embraces  both,  as  indeed  both  are  mentioned 
as  bdongingto  tJbe  same  class  elsewhere  In  the 
opinion. 

And  there  Is  nothing  in  the  natiire,  office  or 
command  of  the  two  descriptions  of  process, 
by  whlchfiofiu-aatheqiiesaon  here  involved 
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Is  concerned,  they  can  he  dtstfaigulahed.  Ona 
Is iMwiiinoceBS and thaottier final;  bntlnth* 
eourtaoi  the  United  States  the  attadiment  can- 
not be  used,  as  in  the  practice  of  other  jarla- 
dictions,  as  means  otf  compeUing  the  afnwar- 
ance  of  the  defendant,  w  of  founding  lurisdio- 
tlon  as  a  proceeding  i'»  rem.  Both  lOiKe  com- 
mand  the  sekure  of  the  property  of  the  defend- 
ant without  a  specific  descnptloa;  and  In  obey- 
ing the  precept,  the  officer  exercises  precisely 
the  same  discretion,  and  with  the  same  conse- 
quences,  if  he  commits  a  wrong  under  color  ct 
it.  The  court  has  the  same  control  over  both 
forms  of  its  process,  and  has  eustody  of  the 
property  sdzed  by  virtae  of  them  in  the  same 
sense.  The  circumstance  that,  as  to  property 
held  under  an  attachment,  the  floal  Judgment 
may  direct  ks  8ale,whilethe  execution  liuaued 
upon  the  praeipe  of  the  party  and  is  executed 
without  further  order,  cannot  alter  the  relation 
of  the  court,  either  to  the  officer  or  the  profh 
erty.  It  has  jurisdiction  over  the  latter  to  meet 
ana  satisfy  the  exigency  of  dther  writ,  and  that 
jurisdiction  can  be  mautained  only  by  retain- 
ing the  possession  acquired  by  the  officer  in 
executing  It.  A  third  person,  a  stranger  to  the 
suit  and  claiming  as  owner,  may  prosecute  his 
right  to  restitution  in  either  case,  In  the  same 
methods,  as  pointed  out  in  KrippendoTf  y.  JRyd» 
[mpra\,  or  he  may  pursue  his  remedy  for  dam- 
ages  against  the  officer,  dther  personally  for 
the  trespass,  as  in  Biuk  v.  Cotitath,  mtpra,  or  for 
the  breach  of  his  official  duty,  upon  bis  bond 
and  agi^nat  his  sureties,  as  in  the  case  of  Lod^ 
mon  V.  Fnuier  [ante,  &!t]. 

The  very  point  was  involved  in  the  decldon 
in  Hagan  v.  Lueaa,  10  Pet.,  400,  where  It  waa 
exprefely  hdd  that  property  held  by  a  sheriiZ 
under  an  execution  from  a  State  Court  could  not 
be  taken  in  execution  b;^  a  Marshal  of  the  Unit- 
ed States  by  virtue  of  mud  process  nponajud^ 
ment  in  a  Federal  Court  Jb*.  Jiuffos  HcLeaiL 
ddlvering  the  opinion  of  the  court,  said:  "Had 
the  property  remained  In  the  possession  <A  the  ^' 
sheriif  under  the  first  levy,  it  Is  dear  the  mar- 
shal could  not  have  taken  it  la  execution,  for 
the  property  could  not  be  subject  to  two  Juris- 
dictionsatthesametime.  The  first  levy  .whether 
it  were  made  under  thefedcralor  state  authority, 
withdraws  the  property  from  the  reach  of  the 
process  of  the  other."  "A  most  injurious  con- 
flict of  Jurisdiction  would  be  likdy  often  to 
arise  between  the  Federal  and  State  Courts,  U 
the  final  process  of  the  one  could  be  levied  on 
property  which  had  been  taken  by  process  of 
the  other.  The  marshal  or  the  sheriff,  as  the 
case  may  be,  a  levy,  acquires  a  spedal  prop- 
erty In  the  goods  and  may  mdntain  an  action 
for  them.  But  if  the  same  goods  may  be  taken 
in  execution  at  the  same  time  by  the  marshal 
and  the  sh^rifF,  does  thii  special  propertv  vest 
in  the  one,  or  the  other,  or  Doth  of  themf  No 
such  case  can  exist;  property  once  levied  on  re- 
mains in  the  custody  of  the  law,  and  It  is  not 
liable  to  be  taken  by  another  execution  In  the 
hancU  of  a  different  officer;  and  espedalljr  hr 
an  officer  acting  under  a  different  junsdiction." 

That  which  cannot  be  done  Xa  final  proceo. 
Is  equally  out  of  the  reach  of  original  or  inanM 
process. 

The  forbearance  which  courts  of  co-ordinate 
jurisdiction,  administered  under  a  single  sys- 
tem, exercise  towards  each  other,  whereby  con- 
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flicts  are  avoided,  by  avoiding  interference  with 
theproce«of  eacbotlier.isaprincipBl  of  comity 
with  perhaps  no  higher  sanction  than  the  utility 
which  comes  from  concord;  but  between  State 
Courts  and  those  of  the  United  States,  it  is 
something  more.  It  Is  a  principle  of  right  and 
of  law  and,  tiierefore,  of  necessity.  It  leaves 
nothing  to  discretion  or  mere  convenience. 
These  courts  do  not  belong  to  the  same  siystem, 
so  far  as  their  jurisdiction  is  concurrent;  and 
although  they  co-exist  in  the  same  space,  they 
are  int^pendent  and  have  no  common  superior. 
They  exercise  jurisdiction,  it  la  true,  within 
the  same  territoiv  but  not  In  the  same  plane; 
and  when  one  lakes  into  its  jurisdiction  a  spe- 
cific thin^,  that  res  is  as  much  withdrawn  from 
the  judicial  power  of  the  other,  as  if  it  had 
been  carried  physicaUyinto  a  different  territorial 
soverei^ty.  To  att^pt  to  seize  it  by  a  foreign 
process  is  futile  and  void.  The  regulation  of 
process,  and  the  decision  of  questions  relating 
to  it,  are  port  of  the  jurisdiction  of  the  court 
from  which  it  Issues.  "The  jurisdiction  of  a 
court,"  said  Chief  Jtuiiee  Marshall,  "is  not  ex- 
hausted by  the  rendition  of  its  judgment,  but 
continues  until  that  judgment  shall  be  satisfied. 
Hany  questioos  arise  on  the  process,  subsequent 
to  the  judgment,  In  which  jurisdiction  is  to  be 
exercised."  Wajpaan  v. Sout/uerd,  10  WiieeX.,1. 

The  principle  which  defines  the  boundaries 
of  jurisdiction  between  the  judicial  tribunals  of 
the  States  and  of  the  United  States,  the  appli- 
cation of  which  effectually  prevents  their  con- 
fusion, was  set  forth  and  vmuicated  in  the  judg- 
ment of  this  court  in  Aldcman  v.  Baot^i,  31  How. , 
606 J62  U.  8..  XVI.,  169].   It  was  there  said 
by  Chief  JuiUeeTaaey,  p.  516  [173],  "  Tbat  the 
sphere  of  action  appropriated  to  the  United 
Slates  is  as  far  beyond  the  reach  of  thj  judicial 
process  issued  by  a  state  judge  or  a  state  court 
u  if  the  line  of  division  was  tiBced  by  land- 
marks and  monuments  visible  to  the  eye."  And 
■peaking  of  the  procedure  in  cases  of  haieas 
mput,  issued  under  state  authority,  and  admit- 
ting the  duty  of  tbeofflcerof  the  United  Stales, 
holding  the  prisoner  under  its  process,  to  return 
the  fact  and  show  his  warrant,  the  Chief  Jut- 
Uee  continues:  "  But  after  the  return  is  made 
and  the  state  judge  or  court  judicially  apprised 
tbat  the  party  is  in  custody  under  the  authority 
of  the  United  States,  they  can  proceed  no  fur- 
Uier.  They  then  know  that  the  prisoner  is  with- 
in the  dominion  and  jui^iction  of  another  gov- 
ernment and  that  neither  the  writ  of  haieat 
corpus  nor  any  other  process  issued  under  stale 
Authority  can  pass  over  the  line  of  division  be- 
tween tlie  two  sovereignties.   He  is  then  with- 
in Ute  dominion  and  exclusive  jurisdiction  of 
the  United  States.   If  he  has  committed  an  of- 
fense against  their  laws,  their  tribunals  alone 
can  punish  him.   If  he  is  wrongfullv  impris- 
oned, their  judicial  tribunals  can  release  him 
and  afford  him  redress.   »  •  »  No  judici^ 
process,  whatever  form  it  may  assume,  can  have 
any  lawful  authority  outside  of  the  limits  of 
the  jurisdiction  of  the  court  or  judge  by  whom 
it  is  issued;  and  any  attempt  to  enforce  it  be- 
yond these  boimdanes  is  nothing  less  than  law- 
less violence."   And  in  Tarble't  Caae,  18  Wall., 
897  [80  U.  S.,  XX.,  697],  commenting  on  this 
^4]laoguage  of  Chief  JxuUce  Taney  in  Aoleman  v. 
Booth,  supra,  Mr.  Juttiee  Field  points  out,  that 
it  was  not  intoided  merely  to  meet  cases  where 
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the  authority  of  the  United  States  was  undis- 
puted, but  cases  where  its  validly  was  ques- 
tioned, and  it  appeared  that  the  prisoner  was 
held  under  claim  and  color  of  such  authority, 
in  good  faith,  and  not  by  way  of  mere  pretense 
and  imposition.  And  the  exclusive  authority 
of  the  court  issuing  the  writ  extends,  not  only 
to  the  decisions  of  all  questions  affecting  its  ju- 
risdiction, and  the  form  and  force  of  the  writ 
itself,  and  the  validity  of  the  proceeding  in  is- 
suing and  executing  it,  but  also  of  all  questions 
affecting  the  identity  of  the  person  or  property 
seized  and  held  under  color  of  its  authority,  and 
the  right  to  exempt  them  from  itsoperation.  It 
does  not  avail  therefore  to  say,  that,  as  the  writ 
commands  the  officer  to  take  the  property  of 
the  defendant,  be  cannot  under  that,  claim  to 
take  and  hold  the  property  of  another;  because 
the  property  which  he  does  actually  take,  he 
takes  and  holds  as  the  property  of  the  defend- 
ant, claiming  it  to  be  such,  and  thereforehehas 
it  in  his  possession  under  color  of  process  and 
claim  of  right. 

In  Lamnum  v.  Feusier  [anU,  337],  already 
cited,  it  was  said  by  Mr.  Justice  Gray,  in  refer- 
ence to  the  case  of  a  common  law  attachment, 
that  "  The  taking  of  tho  attachable  property  of 
the  person  named  in  the  ^vrit  is  rightful,  the 
taking  of  tiie  property  of  another  person  is 
wrongful;  but  eaic^,  being  done  by  the  marshal 
in  executing  the  writ  in  his  hands,  is  an  attempt 
to  perform  his  official  duty  and  is  an  official 
act."  The  same  is  true  of  a  similar  levy  under 
an  execution,  as  we  have  shown  that  there  is  no 
difference,  relevant  to  the  point,  between  the 
two  writs. 

Property  thus  levied  on  by  attachment  or 
taken  m  execution  is  brought  by  the  writ  with- 
in the  scope  of  the  jurisdiction  of  the  court 
whose  process  it  la,  and  as  long  as  it  remains  in 
the  possession  of  the  oflSccr  it  is  in  the  custody 
of  the  law.  It  LB  the  bare  fact  of  that  posses- 
sion under  claim  and  color  of  that  authority, 
without  respect  to  the  ultimate  right,  to  be  as- 
serted otherwise  and  elsewhere,  as  already  suf- 
ficiently explained,  that  furnishes  to  the  officer 
complete  immunity  from  the  process  of  every 
other  jurisdiction  that  attempts  to  dispossess 
him.  That  was  the  defense  made  and  relied  on  [185] 
by  the  plaintiff  in  error  in  the  present  case,  and 
to  which  the  Supreme  Court  of  Michigan  re- 
fused to  give  its  due  uid  conclusive  effect.  For 
tltat  error,  ittjudgmeiU  {»  retertedand  ffie  caute 
it  remaruied,  wiUi  direetiont  to  «Mrm  the  mdg- 
meiU  of  tho  Circuit  Court  for  the  CourUy  ofKenif 
in  favor  of  the  plaintiff  in  error;  and  ititooor- 
dej-ed. 

True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  n.  B. 
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ASENATH  A.  WABE  et  al.,  Appta., 

GALVESTON  CITY  COMPANY. 

(Sob  S.  C,  Beporter's  ed.,  170-176.) 

Limitation  qf  action  against  principal— trvat  of 
personal  propertjf—daim  barred  at  kttp,  when 
barred  in  equitjf. 

1.  A  stBtote  of  limitations  tbat  baa  a  olalm 
against  an  agent,  equally  pioteots  those  on  whose 
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IMhBtf  ha  Mted  as  affont,  where  theza  us  no  ataroom- 
stanoesof  egnl^to  imvent  the  operatton  of  the 
■tadaitA  In  their  fliTor:  the  ooooealmcotof  thefaot 
of  the  aoeoer  where  there  Is  no  fraud  on  the  port 
<tf  the  pnnolpals,  iBlnsulBolent  for  that  purpose. 

&  n*  pscsonal  reiwesentatlve  of  one  deoeased, 
and  not  Us  heirs  at  law.  Is  the  proper  onnplalnant 
InasulttoentOroeatnistat  to  personal  property. 
■  &  Wbereaolalmtoharredatlawbjrlapseoftline, 
itwulnotbeTBTlTedln  equl^  without  special  olr- 
miimtanoea. 

[No.  S64.] 

Submitted  Mar.  19.  tO,  1884.  Vtddad  Mar.  SI, 
1884. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Texas. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mesart.  Walter  ChmdiMn,  A.  H.  Oarland, 
P.  a  Baker  and  A.  H.  WUiU,  for  appellanta, 
Mettr$.  W.  H.  Ooddiwdand  W.  P.  BaUit^ 
ger,  for  appellee. 

Mr.  Jattie$  Matthews  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  decree  dismissing  a 
WIl  in  chancery,  upon  general  demurrer  for 
want  of  equity. 

Tlie  complainants,  also  appellants,  are  the 
heirs  at  law  of  DsTid  Whtte,  aeceased,  citizens 
respectively  of  Alabama  and  Florida;  the  de- 
fendant,  the  appellee,  is  alleged  to  be  a  Corpo- 
ration incorporated  by  an  Act  of  the  Congress 
of  the  Republic  of  Texas,  and  a  citizen  of  that 
State. 

It  is  alleged  in  the  bill,  which  was  filed  Octo- 
ber 11,  1880,  that  the  Republic  of  Texas,  on 
Januaiv  SS,  1838.  issued  a  patent  to  Michael  B. 
Henaid,  In  consideration  of  fSO.OOO.  for  one 
league  and  labor  of  land  on  and  fnclu^g  the 
east  end  of  Oalveston  Island;  that  David  Wnite, 
the  ancestor  of  the  complainants,  advanced  and 
paid  that  sum  for  Menard,  to  secure  repayment 
of  which  the  latter  executed  and  delivered  bis 
mortgageoD  the  land  to  White.  Mienard  at  the 
time  had  associates,  Jointly  interested  with  him 
In  the  purchase  and,  others  became  so  subse- 
quently, and  the  association  was  a  partnership, 
with  a  view  of  or^uizing  a  joint  stock  com- 
pany for  the  sole  of  the  land,  for  profit,  in  lots, 
and  distribution  of  the  net  proceeds  as  dividends 
to  shareholders,  Menard  being,  however,  the 
managing  partner  and,  until  April  18,  1887, 
holding  tnelegal  title,  the  indebtedness  to  White 
having  been  incurred  In  his  own  name,  and  the 
mort^tge  executed  by  him  individually  for  the 
repayment  of  tbe  same. 

About  the  date  last  meotioaed,  Menard  re- 
leased to  one  Triplett  640  acres  of  tbe  land  to 
...n-i  compromise  a  conflicting  claim  of  title;  and 
Lai»  J  afterwards,  about  June  15, 1837,  the  whole  orig- 
inal tract,  including  that  released  to  Triplett. 
was  conveyed  by  all  parties  in  interest,  to  trust- 
ees in  trust,  for  the  purpose  of  carrying  into  ef- 
fect tbe  original  plan,  Triplett  and  Uiose  in- 
terested with  him  becoming  co-associates  with 
Menard  and  his  associates.  To  that  end,  the 
trustees  were  to  issue  1,000  shares  of  stock,  of 
which  400  were  set  aside  to  provide  for  certain 
certificates  previously  issued  imder  the  Menard 
interest,  and  the  remaining  600  shares  were  to 
he  sold  and  the  proceeds  applied  first  to  the  pay- 
ment of  expenses,  and  then  to  be  divided,  one 
third  to  the  Triplett  interest  and  two  thirds  to 
the  Menard  interest,  but  tbe  debt  to  White  was 
to  be  provided  for  out  ctf  the  Menard  shares; 
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and  provision  was  made  for  issuing  trustees'  cer- 
tificates to  the  individual  ownen  of  InteresU^ 
which  was  In  fact  done,  and  the  boldm  of  oer> 
tiflcates,  which  were  assignable,  became  aaso> 
dated  as  the  Ghilveston  Ci^  Company. 

It  is  alleged,  however,  that  out  of  the  600 
shares,  a  niunber  deemed  sufildent  for  which  no 
certificates  were  issued,  but  part  of  those  which 
otherwise  would  belong  to  the  Menard  intereat, 
were  reserved  to  be  sold  for  the  purpose  of  jwy- 
Ing  the  debt  to  White,  so  as  to  relieve  the 'Rip' 
lett  interest  from  any  charge  on  that  account, 
and  so  as  also  to  indemnify  Menard  individually 
against  bis  liability  ttierefor.  The  precise  num- 
ber of  the  stiares  thus  set  apart  and  appropriated, 
it  is  all^^,  is  not  known;  but  it  is  ctiarged 
that  on  March  10,  1861,  twenty-nine  shares  of 
the  original  number  lo  appropriated  still  re- 
mained in  tbe  hands  of  the  Company  undis- 
posed of. 

On  April  18, 1888,  the  holders  of  these  certifi- 
cates seem  to  have  organized  as  stockholders  of 
a  future  corporation,  the  Galveston  City  Com- 
pany, and  elected  five  directors,  to  whom,  as 
directors  of  the  association,  the  legal  title  to  the 
land  was  conveyed  by  tbe  trustees.  Thereafter 
the  outstanding  truateea*  certificates  were  called 
in,  and  "  renewal  certificates,"  so-called,  were 
issued  in  exchange,  which  represented  the  shares 
of  the  Company. 

It  is  further  alleged  that,  about  Nov.  7, 1838, 
the  Company,  by  Menard,  its  preudcnt  and 
a^nt,  but  in  his  individual  name,  paid  White 
$35,000  on  account  of  the  debt  due  to  him  out  [1 
of  the  proceeds  of  the  stock  reserved  for  that 
purpose;  and  about  the  same  time  intrusted 
Menard,  as  agent  of  the  Componv.  with  fifty 
shares  of  the  reserved  stock,  for  sale,  to  pay  the 
remainder  of  the  debt  to  White.  Meuard  sold 
twenty-one  of  these  shares  and  paid  to  White 
the  proceeds  thereof,  being  $10,550,  in  1839, 
whi(^,with  the  previous  payment,  U  all  that 
has  been  paid  on  account  of  Gxe  debt  due  to  him, 
leaving  $14,450  of  the  principal  sum  unpaid. 

On  February  5, 1841,  the  stockholders  of  tbe 
association  became  incorporated  by  an  Act  of 
tbe  Congress  of  the  Republic  of  Texas  as  the 
Gtalveston  City  Company,  the  defendant  below. 

Long  after  the  organization  of  the  Corpora- 
tion, on  March  10,  1851, Menard  madeawritten 
report  to  the  Company  of  his  agency  in  the  sale 
of  tbe  fifty  shares  Intrusted  to  nim  for  the  pur- 
pose of  paying  the  debt  to  White.  In  that  re- 
port, he  recounted  the  circumstances  of  the  his- 
tory of  the  transaction,  and  tbe  facts  as  to  the 
sale  of  the  twenty-one  shares  and  the  payment 
made  to  White,  showing  tbe  balance  due,  aa 
above  set  forth,  for  wbiui  be  stated  a  suit  was 
then  pending  against  him  individually,  and  for 
which  he  held  the  remaining  twenty-nine  sfaaree 
of  stock.  Valuing  them  at  $6,800,  which  be 
tedmated  to  be  thor  market  value,  there  would 
be  a  deficiency  of  $8,650  to  provide  for  on  the 
amount  due  to  White.  He  also  claimed  that 
he  was  in  advance  for  the  Company,  in  the  sum 
of  $13,000,  on  other  accounts,  and  asked  that 
Uie  Company  make  provimonf  or  his  re-imburse- 
ment  by  a  par  credit  on  its  books  for  the  full 
amount  of  $21,650.  The  Board  of  Directors, 
by  resolution,  admitted  the  correctness  of  Hen 
ani'  B  statement  of  his  account  and  ordered  • 
credit  to  him  on  its  books  for  the  amount 


stated. 
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The  salt  referred  to  by  Meoard,  as  pending 
■gainit  him,  had  been  tnoug^  in  tiie  name  of 
one  Lipecomb.  admlnlstniitOT  of  Wlilte,  the  lat- 
ter bavfng  died  December  10, 1S4I,  to  recover 
the  balance  due  to  White's  estate,  and  to  enforce 
the  lien  of  the  mortg^e  upon  the  land.  To 
this  action,  Menard  bad  pleaded  the  Statute  of 
limitations  as  a  bar,  and  about  May  20. 1891, 
it  was  dismissed,  on  his  motion,  for  want  of 
[vosecution. 

1T«]  It  is  alleged  that  nothing  further  has  ever 
been  done  by  Menard,  who  died  inscdvent  In 
1806,  nor  by  the  defendant,  towards  the  pay- 
ment of  the  debt  due  to  White's  estate;  and  that 
neither  the  plaintiffs  nor  the  personal  repre- 
sentatives of  White  had  any  knowledge  or  by 
reasonable  diligence  could  have  learned  of  the 
facts,  of  which  they  obttdned  inforciatioD  only 
withm  two  years  prior  to  the  filing  of  the  bill, 
In  reference  to  the  Uabili^  oi  the  corporation 
as  the  principal,  for  whom  Menard  acted  as 
agent,  to  pay  the  debt  due  to  White,  nor  of  the 
acknowledgment  made  of  It  by  the  Company 
in  1851,  as  already  detailed,  nor  of  the  trust  of 
the  twenty-nine  sharea  of  stock  appropriated 
for  that  purpose;  and  that,  in  fact,  everything 
that  would  lead  to  such  knowledge  has  been 
studiously  concealed  from  them  by  the  defend- 
ant, its  officers  and  agents. 

The  bill  prays  for  an  account  of  what  is  due; 
that  the  amount  be  decreed  to  be  a  lien  on  the 
land  of  the  defendant;  that  the  twenty-nine 
shares  of  stock  alleged  to  have  been  reserved 
for  the  purpose  be  sold  for  the  payment  of  the 
amount  found  to  be  due,  and  for  general  relief. 

It  seemed  to  be  supposed  in  argument  that 
some  support  for  this  bill  may  be  found  in  the 
allegations  that  charged  the  defendant  as  the 
successor  in  taw,  liable  for  their  obligations,  of  ! 
the  associates  who  were  the  undisclc»ed  princi-  i 
pals,  on  whose  l)ehatf  Menard  contracted  the  j 
debt  with  White.   But,  manifestly,  the  Statute  | 
of  Limitations  that  barred  the  claim  against 
AI«iard,  and  the  express  lien  of  the  mortgage,  I 
a  defense  not  denied  to  hare  become  penect, 
MB  to  them,  would  equallv  protect  those  on 
vhose  behalf  Slenard  acted  as  agent,  there  be- ' 
ing  oo  drcumatances  of  equity  to  prevent  the  | 
-operation  of  the  Statute  in  their  favor.  None 
.such  are  alleged;  the  mere  ignorance  of  tlie  ap- 
pellants and  even  the  conc^ment  of  the  fact  | 
"that  Menard  was  merely  an  agent  and  of  those ' 
for  whom  he  was  agent,  there  being  no  fraud 
on  their  part  charged,  manifestly,  is  msufficient 
for  that  purpose. 

It  is  equally  plain  that  there  is  no  trust  as  to 
the  twenty -nme  shares  of  stock  alleged  to  have 
been  placed  in  Menard%  hands  as  a  fund  for 
the  payment  by  him  of  the  debt  to  White.  That 
arrangement  is  stated  to  have  been  intended  as 
&  3  an  bidenmity  to  Menard  against  bis  own  per- 


But  even  were  this  otfaerwiso.  It  would  be  Im- 
possible to  construe  the  arrangement  into  a  trust 
for  the  benefit  of  White's  estate.  There  wm 
no  privi^  and  no  notice,  and  the  axrangonent 
obviously  was  merely  an  adjustment,  made 
among  the  parties  for  their  own  convenience, 
of  the  accounts  between  them,  not  intended  to 
confirm  or  to  confer  any  rights  upon  the  appel- 
lants. 

The  objection  that  the  suit  should  have  been 
brouritt  1^  a  personal  repreaent^ve  <tf  White, 
and  that  it  cannot  be  maintalnedby  his  heirs  at 
law,  seems  also  to  be  well  taken,  as  no  sufficient 
reason  Is  alleged  why  the  administrator,  who 
prosecuted  the  suit  for  the  fotodosure  of 
nisrtgage,  might  not  have  been  complainant  in 
thepresent  suit. 

The  claim  ilself ,  both  as  a  debt  and  a  lien 
upon  the  land,  against  the  party  with  whom  Ik 
was  contracted,  as  we  have  said,  is  admttt^ 
to  be  barred  by  the  lapse  of  time:  there  Is  no 
CTound  stated  in  this  bill  why.  in  equity,  it 
uiould  be  revived  against  the  appdlee. 

The  demurrer  tBotprtmerly  mutainai,  and  thi 
decree  ditmiuing  the  bffl  ■«,  aeeor^f^,  qjfirnud, 

Tniecopr.  Test: 

James  H.  HoKennej,  derk,  Sup.  Court,  XI.  8, 


tonal  liabilitT,  and  as  a  guaranty  In  favor  of 
the  Tilplett  mterest.  And  when,  in  1851,  Men-  j 
ird  made  his  report  and  its  recommendaUons 


were  adopted  by  the  Company,  the  trust  as 
stated  seems  rather  to  have  been  an  out  and  out 
sale  to  him  of  these  shares,  for  he  has  credit 
upon  the  books  of  the  Company  for  the  amount 
of  his  advances  and  liabilities;  and  thus,  as  be- 
tween himself  and  the  Company,  becomes  the 

BDCipal  debtor;  and  Ihere  Is  no  ground  for  an 
erence  that  ttie  shares  In  quraticm  were  txt 
continued  to  be  In  the  control  of  the  Company. 
Ill  C.  8. 


JOSEPH  ROSENTHAL,  Plff.  in  Brr., 

V. 

WILLIAM  a  WALKER,  Assignee  in  Bank- 
ruptcy of  TH01CA8  CaBZIXT. 

(See  &  C,  Beporter'B  ed.,  18&-196.} 

Limitation  of  actions  for  fra^id — evidence  c$ 
ijmlnenev— presumption,  that  Uttsr  potted 
reac/iedtnepertonetddreMed,  qmaUon  for  jwr$ 
— diaoovery  of  fraud. 

1.  An  action  at  law  by  an  aastgaee  In  bankruptcy 
to  reoover  money  paid  and  property  sold  by  tbe 
bankrupt,  In  fraud  of  the  bankrupt  Act,  where  the 
defendants  ooQoealed  the  fraud  which  was  souvht 
to  be  redreeaed.  Is  not  subject  to  tbe  bar  of  tbe 
Statute  of  Limitations  of  two  yearatrom  the  trans* 
action,  but  may  be  brought  within  two  yeozs  after 
the  discovery  of  the  fraud. 

2.  In  order  to  prove  that  a  sale  was  made  In  oon> 
tomphitioo  of  the  Inaolvoncy  of  tbe  seller,  it  is 
competent  to  show  anotber  prior  sale  by  him  to  the 
same  party  accompanied  by  a  secret  agreement 
which  re-inre»ted  the  seller  with  the  owneii^p  of 
one  half  tbe  property  so  sold. 

5.  If  a  letter  properly  directed  Is  proved  to  have 
been  either  put  into  the  postoiSoe  or  delivered  to 
theposunan,  It  is  presumed  that  it  reaobed  Its  descl- 
aataoD  at  the  regular  time  and  was  received  by  the 
person  to  whom  it  was  addressed. 

4.  Suoh  proof,  when  opposed  by  evidence  that  the 
letter  never  was  received,  must  be  weighed  the 
Jury,  with  all  the  other  olrcumatonoes  of  theoaae. 
In  determining  tbe  queetiOD  whether  the  letter  was 
actually  received  or  not. 

6.  It  Is  a  question  for  the  Jury  whether  the  as- 
signee fallea  to  discover  the  fraud  because  he  did 
not  use  due  dlUgeaoe,  or  because  the  parties  to  the 
transaction  so  concealed  it,  that,  after  naring  been 

8 at  upon  mqulry  be  was  unable  with  due  dlOgeixM 
>  discover  ti. 

[No.  276.1 

Argued  Mar.  tl,  1884.  DeMed  Mar.  31, 1884. 
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N  ERROR  to  the  Circuit  Court  of  the  United 

States  for  the  District  of  Louisiana. 
The  history  and  facts  fully  appear  in  tbe 

Statement  of  thecase  \y  Mr.  JutUee  WoodM 
This  was  an  action  at  law  brought  December 
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80, 1879,  by  Preston  Player,  as  assignee  in  bank- 
ruptcy of  Thomas  Carney,  against  the  plaintiff 
in  error,  Joseph  Rosenthal,  under  section  5047 
of  the  Itevisea  Statutes,  which  authorizes  an  as- 
signee in  bankruptcy  to  recover  by  suit  in  his 
own  nnme  all  the  estate,  debts  and  ^ects  of  the 
bankrupt  The  salt  was  brought  to  recover 
from  BowDthal  certain  money  p^d  and  prop- 
erty sold  to  him  bT  Carney,  in  fraud,  as  was  al- 
leged, of  the  Bankrupt  Act.  A  petition  In  in- 
ToluntcTy  bankruptcy  had  been  filed  against 
Carney  by  Uis  creditors,  October  20,  1875.  He 
was  adjudicated  a  bankrupt,  March  18, 1870,  by 
the  Dutrict  Court  for  the  Eastern  District  of 
Missouri,  and  on  May  1, 1876,  Placer,  the  de- 
fendant in  error,  was  appointed  assignee  of  the 
estate.  Thepetitfon,  having  averred  the  forego- 
in^  facts,  alleged  that  Carney,  being  insolvent 
and  in  contemplation  of  insolvency,  as  Rosen- 
Uial  bad  reasonable  cause  to  believe,  on  June  22, 
1875,  with  intent  to  defeat  the  operation  of  the 
bankrupt  law,  and  to  evade  its  provisions,  as 
Bosenthal  well  knew,  sold  and  transferred  to 
him  five  hundred  cases  containing  60,000  pairs 
of  boots  and  shoes  of  the  value  of  $45,000,  and 
thaton  July  20  following,  to  make  effectual  the 
fraudulent  transfer,  Boseotlial  agreed  tliat  Car- 
ney sdiould  have  an  equal  interest  with  him  in 
[ISTl  the  goods  so  sold  and  transferred,  and  accord- 
ingly recognized  and  admitted  such  interest. 
Tlie  petition  also  averred  that  Carney,  being  in- 
solvent and  In  contemplation  of  insolvency,  as 
Rosenthol  had  Teasoname  cause  to  believe,  and 
with  Intent  to  hinder  the  operation  of  the  bank- 
rupt law  and  evade  its  provisions,  as  Rosenthal 
well  knew,  on  July  22, 1875,  sold  and  trans- 
ferred to  him  one  hundred  barrels  of  whisky, 
etc.,  of  the  value  of  $0,400,  and  Carney  also 
stipulated  that  he  should  retain  an  interest  in  the 
whisky  equal  with  tliat  of  Rosenthal,  who  then 
and  there  recognized  said  interest  accordingly, 
and  that  Rosenthal,  between  July  20,  1875,  and 
March  1,  1876,  dlsposedctf  and  converted  to  his 
own  use  bU  the  property  so  sold  and  transferred 
to  htm. 

The  petition  further  alleged  that  Carney, 
between  July  20  and  August  1876,  inclusive, 
being  insolvent  and  in  contemplation  of  insolv- 
ency, as  Rosenthal  bad  reasonable  cause  to 
believe,  and  with  the  purpose  of  defeating  the 
object  and  hindering  the  operation  of  the  bank- 
rupt law,  as  Rosentnal  well  knew,  madeto  him 
certain  payments  of  money,  amounting  in  the 
aggregate  to  $80,000. 

The  petition  then  made  the  followi&g  aver- 
ment t 

"The  plaintiff  states  that  both  the  said  Car- 
ney and  the  defenduit  kept  concealed  from  Um, 
the  said  plidntifi,  the  fact  of  the  said  payment 
and  transfer  of  the  said  aggregate  sum  of 
$30,000,  hereinbefore  mentioned  and  of  alt  the 
component  parts  thereof ;  and  also  kept  con- 
cealed from  Idm  the  fact  of  the  sale,  transfer  and 
conveyance  of  the  said  goods  and  merchandise 
hereiiufter  set  forth,  and  that  he,  the  said 
plaintiff,  did  not  obtain  knowledge  and  Informa- 
tion of  the  said  matters,  or  either  of  them,  until 
the  29th  day  of  November,  1879,  and  then  for 
the  first  time  the  said  matters  were  disclosed  to 
him  and  brought  to  his  knowledge." 

Rosenthal  excepted  to  the  petition  on  two 

Sounds:  fliat.  because,  as  appeared  on  its  face, 
e  suit  was  not  tnought  within  two  years  from 


the  time  when  the  cause  of  action  accrued  ;  and 
second,  because  the  said  sale  of  boots  and  dioes, 
alleged  to  have  been  made  by  Carney  to  Rosen* 
thaTon  June  22,  1875,  was  not  made  within  C188] 
three  months  next  before  the  filing  d  the  peti- 
tion in  bankruptcy  against  Cvney. 

The  court  overrulM  Ute  first  exceptlcm  abac* 
lutely  and  ordered  that  the  second  exc^on 
"  Be  dismissed  so  as  not  to  prejudice  the  right 
of  plaintiff  to  prove  any  of  the  transactions  al- 
leged in  said  petition  to  have  taken  place  on  the 
20th  day  of  July,  1875,  and  within  three  months 
next  before  the  institution  of  proceedings  in 
bankruptcy  against  the  bankrupt,  Thomas  Car- 
ney, and  maintaining  said  ground  of  exception 
only  so  far  as  relates  to  the  transfer  and  sale  of 
five  hundred  cases  of  boots  and  shoes,  alleged  to 
have  been  made  on  the  22d  day  of  June,  1875. 
But  the  plaintiff  shall  have  the  right  to  prove, 
as  by  him  alleged,  that  subsequently  to  22d 
June,  1876,  the  btmkrupt,  by  i^;reement  witb 
defendant,  was  re-invested  with  an  interest  in 
said  goods;  and  thereafter,  within  three  months, 
the  goods  were  disposed  of  as  alleged." 

On  March  8, 1880,  Rosenthal  filed  his  answer, 
which  was  a  general  denial  of  all  the  averments 
of  the  petition.  On  December  7  following,  after 
the  trial  had  commenced,  he  filed  thefoflowhag' 
plea  and  supplemental  answer: 

"Now  comes  the  defendant  and  pleads  the 
prescription  of  two  years,  as  provided  for  in  the 
bankiupt<^  Act.  section  S067,  of  tbe  Revised 
Statutes  of  the  united  States,  in  bar  of  plaint- 
iff's action. 

And  for  supplemental  answer  to  petition  of 
plaintiff,  defendant  specially  denies  that  the 
matters  and  things  alleged  in  plaioUiT's  petition 
were  first  disclos^  to  him  onNovemberSO,  1879, 
asalleged;  but  aversthatsaid  plaintiff  had  full 
knowlege  of  all  transactions  that  ever  took  place 
between  the  defendant  and  Carney,  bankrupt, 
at  the  time  said  plaintiff  was  elected  assignee." 

Od  the  motion  of  the  plaintiff,  the  supple- 
mental answer  was  stricken  out,  and  tbe  de- 
fendant excepted,  but,  as  the  record  shows, 
"During  the  trial  of  the  cause,  no  rostr^nt  was 
put  upon  the  defendant  in  offering  evidence  as 
to  the  knowledge  of  plaintiff,  as  alleged  In  that 
part  of  the  supplemental  answer  which  was 
stricken  out,  and  both  sides  offered  evidence  as 
to  such  knowledge,  and  the  court,  upon  this 
point,  left  it  to  the  jury  to  say  whether  the  ao- 1**"! 
tion  was  commenced  within  two  years  from  the 
time  when  the  plaintiff  knew,  or  by  due  dili- 
gence might  have  known.of  thecause  of  action." 

Tbe  pleadings  having  been  thus  made  up,  the 
Issues  of  fact  were  submitted  to  a  Jury,  which 
returned  a  verdict  for  tbe  plidntiff  for  $17,500, 
on  which  tbe  court  rendered  judgment  against 
tbe  defendant.  To  reverse  that  judgmenl^  this 
writ  of  error  is  prosecuted.  Player,  the  original 
assignee,  having  died  after  the  Judgment  in  the 
clrouit  court,  William  R.  Walker  was  appointed 
assignee  and  substituted  ss  defmdont  in  error  In 
his  stead. 

MMtrt.  S.  SheUabarsrer,  J.  M.  Wilson 
and  Jotqth  P.  Homor,{oT  plaintiff  m  error. 

Me$tT$.  Chaster  H.  Krum*  Eoffene  H. 
Lewie  and  Thenuu  J,  Stmma^  for  defendant 

in  error. 

Mr.  Juliet  Woods  delivered  the  ophiion  of 
the  court: 

lun.s. 
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The  potion  disclosed  upon  Its  face  that  the 
•uit  vas  brought  more  thui  four  years  after  the 
cftose  of  action  arose,  and  more  than  three  years 
after  the  appointment  of  the  defendant  in  error 
as  assignee.  Section  6057  ot  the  Revised  Stat* 
utes  provides  as  follows: 

"No  suit,  either  at  law  or  in  equity,  shall  be 
nwiutalnabie  in  any  court  between  an  assignee 
In  bankruptcy  and  a  person  claiming  an  adverse 
interest  touching  any  property  or  rights  of  prop- 
erty truisferable  to  or  vested  in  such  assignee, 
unwsB  brought  within  two  years  from  the  time 
when  the  cause  of  action  accrued  for  or  against 
the  assignee.  And  this  provision  shall  not  i  n  any 
cose  revive  a  right  of  action  Imrred  at  the  time 
wlien  the  assignee  is  appointed." 

The  first  question  raised  by  the  assignments 
of  error  is,  whether  the  avermenta  of  the  peH- 
Uon  ciccuso  the  failure  to  bring  the  suit  within 
two  veara  after  the  cause  of  action  accrued  to 
the  aefcndant  Id  error.    These  averments  are 
in  substAuce  tliat  Carney,  the  bankrupt,  and 
Rosenthal,  tlie  plaintiff  in  error,  kept  concealed 
from  the  defendant  in  error  the  payments  of 
money  and  transfers  of  property  charged  in  the 
petition,  and  that  the  doienuant  in  error  did  not 
olitain  information  of  said  matter  until  Novem- 
ber 20,  1870.  when  for  the  first  time  they  were 
disclosed  to  him  and  brought  to  his  knowledge. 
The  judgment  of  the  circuit  court,  by  which 
n90]it  was  held  that  these  averments  excused  the 
failure  to  bring  the  suit  witlun  two  years  after 
the  cause  of  action  accrued,  is  sustained  by  the 
opinion  and  decree  of  this  court  in  the  case  of 
BaiUg  T.  Glover,  21  Wall.,  843  [88 U.  S.  XXII., 
6M].   That  case  was  a  bill  in  equity  filed  by  the 
complainant  as  asdgnee  In  bankruptcy  of  Glov- 
er, one  of  the  defendants,  to  set  aside  a  convey- 
ance made  by  liim  of  his  propeity,  to  defraud 
his  creditors.   The  suit  was  brought  more  than 
two  years  after  the  appointment  of  the  assignee. 
To  excuse  the  delay  and  take  the  case  outof  the 
operation  of  the  Statute,  the  following  averment 
Tvas  nude;  the  bankrupt  and  the  other  defend- 
ants, to  whom  he  had  conveyed  his  proiwrty, 
'  'Kqit  secret  their  fraudulent  acta  and  endeav- 
ored to  Cf mceal  them  both  from  the  knowledge 
of  tfaeossigneeand  his  on&creditor,whereby  both 
'were  prevented  from  obtaining  any  Bufncient 
Icnowledge  or  information  thereof  until  within 
tlK  last  two  yearB,and  thateven  up  to  the  present 
time  they  bad  not  been  able  to  obtain  full  and 
particular  Information  as  to  the  fraudulent  dis- 
position made  by  the  bankrupt  of  a  large  part  of 
his  property."  The  court  held  that  "As  the  bill 
cuDlalned  a  distinct  allegation  that  the  defend- 
ants kept  secret  and  concealed  from  the  parties 
interested  tlie  fraud  which  was  sought  to  be 
redressed,"  the  case  was  not  subject  to  the  bar  of 
the  Statute.   The  court  added:  "To  hold  that, 
tgr  ooDceolIng  a  fraud  or  by  committing  a  fraud 
in  a  manner  that  It  concealed  itself  until  such 
thne  as  the  party  committing  the  fraud  could 
plead  the  Statute  of  Limitations  to  protect  it,  Is  to 
make  the  law  which  was  designed  to  prevent 
fraud  the  means  by  which  it  is  made  successful 
and  secure."   The  court  also  declared  that  the 
ezcqition  to  the  bar  of  the  statute  was  apjdica- 
Ue  to  salts  at  law  as  well  as  in  equity. 

The  case  of  Bailey  v.  Olover  is  a  decision  con- 
•traiog  the  Statute  which  is  relied  on  In  this 
esse,  and  unless  sulnequently  overruled  by  this 
court  is  conclusive  of  the  point  under  discussion. 
Ul  U.  8. 


It  has  never  heen  overruled.  The  plaintiff  to 
error  relics  on  the  case  of  IToodv.  CmM/tfar,101 
U.  8..  136[XXV.,807],and  AinfcT.  Carpenter, 
Id.,  067  [aXV.,  815].  Thefirst  was  an  action 
at  law,  the  second  a  suit  In  equity.  The  court 
in  both  cases  was  called  on  to  construe  a  Stat- 
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ute  of  Limitations  of  the  State  of  Indiana,  and 
it  followed  the  adjudications  of  the  Supreme 
Court  of  that  State  upon  the  same  statute. 
Neither  case  refers  to  the  opinion  of  the  court  in 
JBaileu  v.  Qtoner,  or  can  be  held  to  overrule  or 
modify  it  The  case  of  Baileif  v.  Otmer  has 
been  often  cited  by  this  court,  but  has  never 
been  doubted  or  qualified.  Wood  v.  BaiUy,  21 
Wall..  640  [88  U.  S.,  XXII.,  6391;  WittoaU  v. 
CdmpbeU,  03  U.  S.,  847  [XXIU.,  0281;  Qifford 
V.  Helnu,  08  U.  S.,  248  [XXV.,  671;  Upton  v. 
MeLavgMin,  105U.S..640  [XXVL,  1197].  W» 
are  of  opinion,  therefore,  that  the  assignment  of 
error  under  consideration  is  not  well  founded. 

The  next  complaint  of  the  plaintiff  in  error 
is,  that  after  the  circuit  court  had  struck  out  of 
the  petition  the  averments  relating  to  the  sale  on 
June  22, 1876,  of  500  cases  of  boots  and  shoes^ 
by  Carney  to  the  plaintiff  In  error,  the  court  ad- 
mitted, in  spite  of  the  objection  of  the  latter, 
the  depositions  of  Louis  Temm  and  other  wlt- 
ncsses,  which  related  solely  to  that  sale.  The 
contention  is  that  this  evidence,  relating  as  it 
did  to  a  sale  that  was  perfectly  valid  and  the 
averments  concerning  which  had  been  stricken 
from  the  petition,  was  immaterial  imd  tended  to 
mislead  and  confuse  the  jury  to  the  injury  of  the 
plaintiff  In  -error. 

The  bill  of  exceptions  shows  that  the  court,  in 
overruling  the  objection  to  the  admlsdon  of  uila 
evidence  stated,  that  "The facts  and  circum- 
stances surrounding  the  case  should  be  submit- 
ted to  the  jury;  andthe  facts  of  the  sale  on  June 
fSi,  1875  and  Its  circumstances  were  allowed  to 
be  proved  on  the  representation  of  counsel  that 
sola  evidence  was  to  be  followed  up  by  testi- 
mony showing  a  subsequent  investment  of  an 
interest  in  said  goods  In  the  bankrupt  by  agree- 
ment with  defendant." 

Id  accordance  with  this  representation  of 
counsel,  proof  tending  to  show  that  on  July  1, 
1875,  the  bankrupt,  by  a  secret  agreement  with 
the  plaintiff  in  error,  acquired  title  to  a  half  in- 
terest in  the  goods  sold  to  the  latter  on  June  23 
preceding,  was  offered  by  the  defendant  in  er- 
ror and  admitted. 

We  think  the  court  was  right  inadmlttlngthe 
depositions  relating  to  the  sale  of  June  22.  B» 
sides  the  charge  made  in  the  petition  of  the 
fraudulent  sale  of  goods  on  June  22, 1875,  there 
was  an  averment  of  another  sale  by  the  bank- 
inipt  to  Carney  of  other  goods  of  the  value  of  [lOS 
$9,400  on  July  22,1675,ana  within  three  months 
next  before  the  proceedings  in  bankruptcy.  It 
was  averred  that  this  sale  was  made  by  Carnciy 
in  contemplation  of  insolvency,  and  that  the 
plaintiff  in  error  had  reasonable  cause  to  believe 
such  to  be  the  fact.  To  establish  tiiese  propo- 
fiitions  it  was  perfectly  competent  to  show  what 
had  been  the  business  dealings  between  Carney 
and  the  pluntiff  in  error  before  the  sale  in  ques- 
tion. Thus,  to  prove  that  plaintiff  in  error  had 
reasonable  cause  to  believe  that  the  sale  made  to 
him  by  Carney  on  July  23  was  In  contemplation 
of  insolvency,  it  was  competent  to  show  that  on 
June  28,  just  one  month  bef^,  Carney  had 
macte  another  sale  to  the  plaintiff  in  error  of 
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60,000  boots  and  shoea  worth  |4&,000;  and  then 
Tritbin  eight  days  thereafter,  bj  a  secret  agree- 
ment, had  re-lQTested  Ctaaej  with  the  owner- 
of  one  half  the  property  so  sold. 
Evidence  tending  to  establish  both  these  facts 
was  produced  and  submitted  to  the  jury.  It 
clearly  tended  to  show  that  Carney  was  trying 
to  cover  up  his  property  from  his  creditors,  and 
that  plaintiff  In  error  was  aiding  him  to  do  it, 
and  that  when  Oamey  made  uie  sulnequent 
sale  to  the  plaintiff  in  error  on  July  23,  the  lat- 
ter h^d  reasonable  cause  to  believe  that  it  was 
made  in  contemplation  of  insolvency.  The  evi- 
dence objected  to  was,  therefore,  proof  of  one 
of  two  facts,  which,  taken  together,  tended  to 
establish  a  material  and  necessary  averment  of 
the  petition  and  was,  tha«fore,  properly  ad- 
mitted. 

The  next  assigmnent  of  error  rdatei  to  the 
admission  in  evmoice  by  the  circuit  court  of 
certain  letter-press  copies  of  letters  written  by 
Carney  to  the  plaintiff  in  error. 

The  record  shows  that  Carney  testified  that, 
while  he  was  In  St.  Louis  and  the  plaintiff  in 
error  in  New  Orleans,  they  were  corresponding 
with  each  other;  that  several  tetters  were  writ- 
ten by  each  to  the  other  and  were  received  by 
each  from  the  other;  that  Carney,  having  so 
testified,  produced  two  letters  purporting  to 
have  been  addressed  by  the  plaintiff  in  error,  in 
New  Orleans,  to  him  at  St.  Louis,  and  which 
he  testified  he  bad  received  tbroueh  the  mails. 
.  «•)  These  letters  having  been  admitted  in  evidence, 
•'Carney  produced  certain  letter-press  copies  of 
letters  which  he  testified  he  had  written  to  the 

ElalDtiff  in  error,  and  mailed  with  his  own  hand 
1  the  postofficc  at  St.  Louis,  postage  prepaid, 
directed  to  the  plaintiff  in  error  at  New  Orleans, 
and  to  bis  proper  address  in  that  city. 

The  record  also  shows  that  in  response  to  a 
wipcma  tfucea  tecum  the  plaintiff  in  error  swore 
that  he  never  received  the  letters  addressed  to 
him  by  Carney. 

Upon  this  state  of  the  evidence,  the  defend- 
ant in  error  offered  to  read  to  the  jury  the  let- 
terpress copies  of  the  letters  which  Carney 
swore  he  had  mailed  to  the  plaintiff  in  error. 
They  were  objected  to  but  were  admitted  by  the 
court  in  spite  of  the  objection.  This  action  of 
the  court  is  now  urged  as  a  ground  for  revers- 
ing tile  judgment 

We  think  the  copies  were  properly  admitted 
In  evidence.  The  point  in  <^spute  between 
the  parties  was  whether  the  original  letters  bad 
been  received  by  the  plaintiff  in  error.  One  of 
the  letters  from  the  plaintiff  in  error  to  Carney 
is  clearly  in  answer  to  two  of  the  letters  which 
Curney  swears  he  mailed  to  him,  and  is  proof 
that  those  letters  were  received  by  him.  Inde- 
pendently of  this  fact,  the  proof  that  the  letters 
were  received  by  tiie  plninufl  In  error  was  jni- 
ma  facie  sufficient,  and  the  court  properly  al- 
lowed the  copies  to  go  to  the  jury,  leaving 
them  to  decide,  on  all  the  evidence,  whether 
the  originals  had  been  received. 

The  rule  is  well  settled  that  if  a  letter  prop- 
erly directed  is  proved  to  have  been  either  put 
into  the  postoffice  or  delivered  to  the  postman. 
It  Is  presumed,  from  the  known  course  of  busi- 
ness in  the  postofilce  dei^rtment,  that  it  reached 
its  destinatiOD  at  the  regular  time  and  was  re- 
ceived by  the  person  to  whom  it  was  addressed. 
Saun^snm  t.  2  H.        609;  Woodeoek 
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T.  Bouidtuorth.  19  M.  &  W.,  121  Duntop  v. 
Ei^nM,  1  H.  L.  Caa,  881;  CaUany.  Qajfiord, 
8  Watts,  821;  Sterrv.  Tbnw.  2Zab.,  190;  Ian- 
ner  V.  nughe;  53  Pa.  St.,  289;  fibttwrrfv.  DaJat, 
61  N.  Y.,  802;  HunOet/  v.  Whtttier,  106Maaa, 
S92.  As  was  said  by  Gray,  J.,  In  the  case  last 
cited,  "The  presumption  so  arising  isnotacon- 
dusive  presumption  of  law,  but  a  mere  ii^er^ 
ence  of  fact  founded  on  the  probabili^  that  the 
officers  of  the  government  will  do  their  duty 
and  the  usual  course  of  business,  and  when  ft  [1 
is  opposed  by  evidence  that  the  letters  never 
were  received,  must  be  weighp<l  with  all  the 
other  circumstances  of  the  case,  by  the  jury  in 
determining  the  (question  whether  the  letters 
were  actuafiy  received  or  not." 

The  presumption  that  a  letter  was  received 
is  based  on  su(Ui  coiuidaationB  that  it  ia  per^ 
f  ectiy  dear  that  it  8{>plle8  without  regard  to  tiie 
contents  of  the  letter.  The  contention,  there- 
fore, of  counsel  for  plaintiff  in  error  that  the 
presumption  fails  when  the  contents  of  the  let> 
ter  would,  if  the  letter  were  received,  tend  to 
subject  the  party  sending  it  to  a  penalty  or  for- 
feiture, is  not  well  founded. 

The  rule  and  the  authorities  cited  in  support 
of  it  sustain  the  action  of  the  court  in  admiwng 
in  evidence  the  copies  of  the  letters,  and  in  snb- 
mittlng  to  the  jury  the  question  whether  tho 
letterslutd  been  received  to  be  decided  upon  all 
the  testimony  bearing  upon  the  point. 

The  next  assignment  of  error  relates  to  the 
charge  given  by  the  court  to  the  jury,  and  its 
ref  uul  to  charge  as  requested  by  the  plaintiff 
in  error. 

It  appears  from  the  record  that  Player,  the 
original  assignee  in  bankruptcy  of  Carney,  was 
sworn  on  Uie  trial  as  a  witness  in  his  own  be- 
half. He  testified  that  he  was  an  attorney;  that 
he  had  been  one  of  the  solicitors  of  the  credit- 
ors of  Carney  in  the  proceedings  to  have  him 
adjudicated  a  bankrupt;  that  in  pursuance  of 
his  ri^ts  as  assignee  be  had  in  May,  1876,  sub- 
jected the  bankrupt  to  an  examination  pursu- 
ant to  the  provisions  of  the  Bankrupt  Act,  at 
which  said  bankrupt,  after  having  testified  at 
great  length,  finally  refused  to  answer  any  other 

auestions  relating  to  his  property  or  affaurs,  on 
le  ground  that  his  answers  might  criminate 
him,  as  there  was  an  indictment  for  a  criminal 
offense  under  the  bankrupt  laws  of  ti;c  United 
States  then  {tending  agunst  him ;  that  there- 
upon said  examination  ceased,  and  defendant  In 
error  took  no  further  steps  to  compel  said  bank- 
rupt to  answer,  because  he  thought  it  would  be 
better  not  to  press  him  at  that  time,  and  the  de- 
fendant in  error  did  not  again  examine  the 
bankrupt  until  November,  Wt\). 

The  plaintiff  In  error  contends  that,  upon 
this  evidence,  the  court  diould  have  cbai^Bdlli 
the  jury,  as  he  requested  it  to  do,  that  the 
knowledge,  in  1876,  ontheportof  theasdgnee, 
that  the  bankrupt  had  refused  to  answer  proper 
questions,  relating  to  his  property  and  effects, 
when  under  an  examination  authorized  by  law, 
on  the  ground  that  his  answers  might  criminate 
him,and  the  knowledge  of  thefact  that  the  bank- 
rupt was  under  indictment  for  an  offenae  oon^ 
mitted  against  the  provisions  of  the  bankrupt 
law,  created  such  a  state  of  aff^rs  as  put  the 
assignee  on  inquiry  In  relation  to  the  alleged 
fraudulent  sales;  that,  bemg  put  on  inquiry  in 
1876,  he  must  be  presumed  to  have  known  all 
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that  he  could  have  found  out  by  due  diligence, 
and  tlut  it  foltowed  u  mntter  of  law  that  he 
had  knowledge  of  the  fraudulent  ules  and  that 
there  was,  therefore,  no  concealment,  sodi  at 
would  take  the  case  out  of  the  har  of  the  atat- 
ntes. 

The  question  raised  by  the  pleadings,  to  be 
decided  by  the  jury,  was,  whether  the  cause  of 
action  liad  been  fraudulently  concealed  from 
the  defendant  tn  error.  The  concealment  waa 
aveired  by  the  petition  and  denied  by  the  an- 
awer.  The  charge,  which  the  court  was  asked 
to  give  the  jury,  assumed  that  the  only  evidence 
on  this  point  was  that  relied  od  by  the  plniotiiT 
In  error.  But  this  was  not  the  fact.  The  rec- 
ord shows  that  there  was  evidence  and  per- 
suasive  evidence  tending  to  prove  actual  con- 
cealment by  the  bankrupt  and  the  plaintifF  in 
error  of  the  facts  upon  which  the  cause  of  ac- 
tion was  founded.  Besides,  the  bill  of  excep- 
tions does  not  profess  to  give  all  the  evidence 
upon  this  question.  The  court  was,  therefore, 
in  effect,  asked  to  charge  the  jury  to  coodder 
the  evidence  on  one  side  of  a  disputed  issue  and 
disregard  all  the  evidence  on  the  other.  Instead 
of  domg  this  the  court  said  to  the  jury:  "It  is 
for  you  to  say  whether  it  is  a  case  where  this 
assignee  has  failed  to  make  the  discovery,  be- 
cause he  did  not  use  due  diligence,  or  whether  it 
isa  case  where,  using  due  diligcnce,he  failed  to 
make  the  discovery  because  the  parties  to  the 
transaction,  who  were  already  the  repositories 
of  its  existence,  one  or  more  of  them,  wickedly 
concealed  it  and  hied  oath  upon  oath  in  effect- 
ing that  concealment.  ^  *  *  So  far  as  the 
IMI  Instruction  asked  assumes  any  fact  I  decline  to 
give  it,  and  I  shall  leave  the  whole  question  of 
prescription  or  po  prescription  to  be  determined 
by  you.   It  is  undoubtedly  true  that  if  he  was 

Eut  upon  inquiry  as  a  reasonable  man,  which 
e  refused  to  follow  up,  and  which.if  you  found 
as  a  fact,  if  he  had  followed  up  would  have  led 
to  a  knowledre,  then  the  statute  would  have 
been  a  bar.  But  it  is  for  you  to  say  whether, 
upon  all  the  evidence,  there  has  or  has  not  been 
sudi  concealment  and  so  continued  as  would 
<iualify  the  rule  as  to  prescription." 

We  are  of  opinion  that  the  issue  was  fairly 
presented  by  the  cliarge  given  bv  the  court, 
and  tliat  the  instructions  requested  by  the  plaint- 
iff in  error  would  have  been  unjust  to  uie  de- 
fendant in  error,  and  have  required  the  jury  to 
ibut  their  eyes  to  all  the  evidence  on  one  side 
of  the  issue  to  which  the  charges  referred. 

But  if  the  charges  requested  had  been  unob- 
jectionable, the  court,  having  in  its  own  way, 
lairiv  presented  the  issues,  was  not  bound  by 
its  duty  to  give  them.  SdiooU  v.  Bisley,  10 
Wall.,  115  [77  U.  8.,  XIX..  857]. 

We  are  oi  opinion,  therefore,  that  there  was 
DO  error  in  the  refusal  of  the  court  to  charge 
the  jury  as  requested  by  the  plaintiff  in  error 
nor  in  the  charge  given  to  the  jury. 

There  are  other  asdgnments  of  error  which 
have  not  been  arguea  by  the  counsel  for  the 
plaintiff  in  error.  Af  ost  of  them  have  been  cov- 
ered by  what  we  have  said.  The  others  present. 
Id  our  opinion,  no  good  ground  for  the  reversal 
of  thetudgment.  Wefittd  no  error  in  the  reo- 
ird^  ^M^^nunf  ^  tM  Circuit  Churtit,  <A«v- 

Vnm  OOP  J.  Tests  _  _ 

JamM  H.  IteKiBDnay,  CBaric,  Snpi  Court,  U.  8. 

IUU.8. 


BARZILLA  STEPHENS,  P^.  in  Err.,  [jg, 

V. 

MONONQAHBLA  NATIONAL  BANE  OF 
BR0WN8VILLB,  PENNSYLVANIA. 

(See  8.  C  Beportar*!  ed,  UT-lWi> 

Judgment  on  ptea  in  abateiMnt,  not  reviewable — 
usurioug  interest  taken  by  nationalbeMk, 
edyfor — aurety  on  note. 

1  Hie  plea  ofanotberactlonpending  Isa  plea  In 
abatement;  and  the  judgment  of  the  court  below 
on  such  a  plea  Is  not  subject  to  review  in  this  court 
on  a  writ  of  error. 

£.  The  remedy  presorlbed  by  statute,  for  the 
oovery  from  a  national  bonk  for  nsunous  Interest 
actually  paid.  Is  exclusive  otall  otbtua. 

3,  A  aurety  on  a  note  has  not,  any  more  than  his 
principal,  the  right  to  have  usurious  iDtenst,  aeco- 
ally  paid  at  the  time  of  the  dlsoount  and  renewals 
of  a  note,  applied  to  the  discharge  of  the  principal. 

[No.  256T 

Submitted  Mar.  17, 18, 1884.   Heeided  Mar.  SI, 
1884. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  tor  the  Western  District  of  Penn^l- 

vanla. 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Mcaere.  P.  A.  Knox.  C.  E.  Boyle.  A.  A, 
Purman,  D.  T.  Wataon  and  T.  0.  LaiMr,  tor 
plaintiff  in  error. 

Meeere.  Geo.  Shiraa.  Jr.,  and  Kiwas  A 
Heed,  for  defendant  in  error. 

Mr.  Chi^Juetice  Waite  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  by  the  Monoogahela 
National  Bank  of  Brownsville,  Pennsylvania, 
and  judgment  was  given  against  Barzilla  Steph- 
ens, the  defendant,  for  want  of  a  sufficient  ui- 
davit  of  defense.  The  grounds  of  defense  as 
jset  forth  In  the  affidavit  were: 

1.  That  another  suit  was  pending  in  the  Court 
of  Common  Pleas  of  Green  County,  Pennsyl- 
vania, between  the  same  parties  for  tiie  same 
identical  cause  of  action. 

2.  That  the  original  of  the  note  in  suit  was 
discounted  and  taken  by  the  Bank  on  the  27th 
of  June,  1871;  that  the  money  advanced  there* 
on  at  the  time  was  only  $8,484.66;  that  the  loan 
was  renewed  bf  six  suwequent  notes,  the  last 
being  the  note  m  suit;  that  upon  such  loan  and 
i»ch  of  the  renewals  the  Bonk  knovringly  took, 
received,  reserved  and  charged  usurious  inter- 
est, amounting  in  the  aggregate  to  $8,736.00; 
that  the  defendant  is  only  surety  for  Israel 
Stephens,  the  maker  of  the  note;  and  that  the 
defendant  is  entitled  to  set  off  the  amount  of 
the  interest  so  knowingly  taken,  received,  re* 
served  and  charged  by  the  Bank  against  the 
money  loaned  on  the  original  of  the  note  in  suit 

8.  That  the  Bank  haa  knowingly  taken,  re- 
ceived, reserved  and  charged  at  various  times  [jm] 
discount  and  interest,  in  excess  of  the  amount 
permitted  by  its  fundamental  law,  on  other 
krans  to  the  princmal  debtor,  amounting  In  the 
aggregate  to  $6,713. 10,  which  was  a  proper  set- 
off a^nst  the  claim  In  this  suit 

4.  That  the  paper  on  which  the  note  sued  on 
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wu  written,  was  signed  in  Mank  br  the  parties 
thereto  when  it  ^raa  taken  to  the  Bonk  for  the 
purposes  of  renewal;  that  no  onehadauthorit7 
to  ml  the  blanks  for  anything  else  than  the  ex- 
act amount  due  on  the  original  note,  after  de- 
ducting all  paTments,  and  that  it  was  filled  1^ 
an  officer  of  the  Bank  for  the  sum  of  $9,600, 
when,  in  view  of  the  OBury  taken,  less  than 
$0,000  was  due. 

As  to  the  first  of  these  defenses,  It  Is  sufficient 
to  sar  that  the  plea  of  another  action  pending 
is  a  plea  in  abatement (1^.  Abr.  Abatement,  li; 
Oom.  Dig.  Abatement,  H,  M;  1  Chit.  PI.  10th 
Am.  ed. ,  458;  8  Id. ,  908,  note  y)',  and  by  section 
1011  of  the  Revised  Statutes,  which  is  a  re-en- 
actment of  a  dmilar  provision  in  the  Judiciary 
Act  of  Qvp.  24,  1789,  ch.  20,  sec.  28. 1  Stat  at 
L.,  8^  86,  It  la  ezpresBlv  provided  that  there 
■hall  ite  no  Terersal  in  tnls  court  or  the  circuit 
court  for  error  In  ruling  any  plea  in  abatement, 
other  than  a  plea  to  the  jurisdiction  of  the  court. 
Vnder  this  statute,  it  was  held  in  Piquignot  v. 
R.  B.  Oo,,  10  How.,  104,  which  came  from  the 
same  district  as  this  case,  that  the  Judgment  of 
the  circuit  court,  on  precisdy  such  a  plea  as 
that  contemplated  by  this  affidavit  of  defense, 
was  not  sabject  to  our  rerision  on  a  writ  of  er- 
rar.  The  defense  Is  one  which  merely  defeats 
the  present  proceeding  and  does  not  conclude 
the  plaintiff  forever,  either  as  to  bis  right  to  sue 
in  the  Circuit  Court  of  the  United  States,  or  as 
to  the  merits  of  the  matter  in  dispute. 

All  the  other  defenses  are  covered  by  the  de- 
daion  of  this  court  In  Barnet  v.  Bank,  98  U. 
tlWle.,  656IXXV.,212].  The  only  difference  be- 
tween that  case  and  this  is  thai  tb«e  the  de- 
fendant was  the  maker  of  the  note  who  actually 
paid  the  usurious  interest,  and  here  the  defend- 
ant is  the  surety  of  the  maker.  It  is  di  fficult  to 
see  how  the  surety  stands,  as  to  the  question 
now  presented,  in  any  better  position  than  his 
principal.  The  ground  of  that  decision  was, 
that  as  without  the  statute  there  could  be  no  re- 
covery  from  the  Bank  for  usurious  interest  act- 
ually paid,  and  as  the  statute  which  created  the 
rijght  to  such  a  recovery  also  prescribed  the 
remedy,  that  remedy  was  exclusive  of  all  others 
for  the  enforcement  of  that  right.  Bank  v.  Dear- 
ing,  91  U.  S.,  29  [XXUI.,  196].  The  surety 
bu  not  any  more  than  his  principal,  the  right 
to  recover  back  the  interest  without  the  aid  of 
a  itatute.  Consequently,  if  hia  principal  could 
not  make  tfaJa  defense,  he  cannot  The  forfeit- 
ure and  the  remedy  are  creatures  of  the  same 
itMute,  and  must  stand  or  fall  together. 

The  defense  as  stated  in  the  affidavit  is  not 
that  interest  stipulated  for  has  been  included  in 
the  note,  but  that  interest  actually  paid  at  the 
time  of  the  discount  and  the  several  renewals 
ibould  be  aimlied  to  the  discharge  of  the  prin- 
cipal. In  this  particular,  the  case  presents  the 
■ame  facta  substantially  as  Drie^aeh  v.  Bank, 
104  U.  S.,  S2  rxXVI.,  668].  To  entitle  the  de- 
fendant to  sucn  relief  as  was  given  in  Farmer^ 
4  Meehanie^  Bank  v.  Dearina,  cited  above,  it 
ihould  be  made  to  appear  by  distinct  averment 
that  the  note  sued  on  includes  interest  stipulated 
for  and  not  paid,  as  well  as  prlndpaL  That 
luu  not  been  done  la  this  case. 

BaniUa  Stephent,  Plf.  in  Err.,  v.  Tht  Mo- 
MfVoAsIa  NaUonat  Bank  i^BrownniOe,  A., 


No.  257.  Atariah  8t»phm$.  Fiff.  in  Brr.,  r. 
The  MowmgaJuHa  Nationai  Bank  of  Brown*- 

These  cases  are  in  all  material  respects  like 

that  just  decided,  and  the  j-udgment  ua  each  of 
them  is  i^fftrmad  on  that  auth(»ity. 
Tmaoopr.  Test: 

Janus  H.  ICoKenner.  Clerii,  Bup.  Court,  V.  8 


CHARLES  P.   CHOUTEAU  AlfD  JULIA  [SOO 
MATFIT,  Plffi.  in  Err., 
t. 

CHARLES  GIBSON. 

(See  8.  C  Reporter's  ed.,  SOO,  WL) 

JuritSietion  our  ttaU  JudpnuntB—qutitUn  eg 
itate  law. 

1.  To  five  this  oonrt  Jnrlsdlotlonttf  astateludv- 
meat,  It  must  appear  on  the  reoord,  not  moly  tbat  a 
federal  Question  was  presented  to  the  hlffhest  oouxt 
of  the  Smte  f  or  decnon,  tnit  that  it  was  dedded,  or 
that  its  daeWtniwaa  nsnoBsai'yto  the  Judgment  or 
dooioQ  rendered  In  the  case. 

%.  Whether  an  equltaUe  title  can  be  set  up  tn  bar 
<xt  an  aotlon  at  law  brought  hy  the  holder  of  the 
lavKltltle,toreooverpoaBoe>iono(  lands,  Is  a  ane^ 
tlon  of  state  law  upon  which  the  Jud^mont  of  the 
Btste  Court  la  conofualve. 

[No.  818.] 

aubmiUedMar.  10, 1S84.  DteidedMar.  SI,  I884. 

F ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri. 
On  motion  to  dismiss. 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court 

MeMTt.  C.  Gibaon  and  John  W.  Noble* 
for  defendant  In  error,  in  support  of  motion. 

Mmn.  J.  R.  Sheple^  and  S.  T.  Qlover,  for 
Chouteau,  plahitiff  in  error,  eonUu. 

Mr.  Tlun.  T.  Gantt,  for  Julia  Maffit,  phiint- 
iff  in  error,  contra. 

Mr.  Ohi^  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  to  dismiss  a  writ  of  error  to 
the  Supreme  Court  of  Missouri  fto  want  of  Ju- 
risdiction. 

From  the  bc^ning  it  has  been  held  that  to 
g^ve  us  jurisdiction  In  this  class  of  cases,  it  must 
appear  affirmatively  on  the  face  of  the  record, 
not  (mly  that  a  federal  question  was  raised  and 

Presented  to  the  bluest  court  of  the  State  for 
ecislon,  but  that  It  was  decided,  or  that  itsde- 
cision  was  necessary  to  the  judgment  or  decree 
rendered  in  the  case.  Murdoekv.  JMnnpAa,  M 
Wall.,  686  [87  U.  S.,  XXH.,  4441. 

The  present  record  shows  that  Chouteau  and 
Maffit  began  this  suit  a^inst  Oibson  in  the  Cir 
cult  Court  of  St  Louis  County,  Missouri,  to  ob- 
tain a  conveyance  of  certain  ujids,  which  they 
claimed  that  he  held  in  trust  for  them.  Among 
other  defenses,  Oibson  set  up  a  judgment  in  hii 
favor  in  a  suit  brought  by  him  against  Chou- 
teau and  Maffit,  to  recover  the  posseadon  of  the 
lands,  in  which,  as  he  alleged,  the  identical 
matters  presented  In  this  case  were  directly 

Not*.  —Juritd  Iclion  of  U.  8.  SupnmeOomt^^urt 
f&SeraX  muAUm  arUn,  ir  where  ft  drsiOTt  in  gwestton 
tttuutt,  f r«o(v  or  COTMUvlion  ^  U.S.  See, noU  to 
Matthews  v.  Zane,  8  U.  S.  (4.0r*°<^''J?'5  "2** 
Martin  V.  Hunter,  14  U.  8.  d  Wb«jU.),  804  :  and  noU 
to  wiUiams  V.  Norria, »  U.  &  (U  Wheat.),  IIT. 
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passed  upon  and  adjudicated  between  the  par 
ties.  It  ifl  conceded  that  the  state  Supreme 
Court,  in  dedding  the  case,  sustained  tnia  de- 
feme  and  rendered  the  decree  now  here  for  re- 
Tiew  in  faTor  of  Gibson  on  that  ground  alone, 
without  considering  any  of  the  other  questions 
faiTolred. 

Such  being  the  case,  it  is  clear  we  have  no 
jurisdiction.  The  le^  eCFect  of  the  judgment 
Kt  up  in  bar  is  a  qu^on  of  general  taw  as  to 
which  the  dedston  ctf  the  state  court  Is  not  re- 
Ttewable  here.  The  federal  questions,  if  any 
there  were  in  the  case,  lay  behind  this  defense 
and  could  not  he  reached  until  it  was  out  of  the 
way.  The  question  presented  by  the  defense 
was  not  whether  a  federal  righthad  been  prop- 
erly denied  by  a  former  judgment, but  whether 
the  right  had  been  once  judicially  determined 
ao  as  to  become  re$jvdieata  between  the  parties. 
Whether  an  equitable  titie  could  be  set  up  In 
bar  of  the  action  at  law  brought  by  Oibson,the 
liolder  of  the  legal  title,  to  recover  possession. 
Is  a  question  of  state  law  upon  which  the  judg- 
ment of  the  state  court  is  conclusive.  The 
aame  is  true  of  the  question  whether  the  plead- 
ings In  the  former  action  were  such  as  to  pre- 
sent the  equitable  defense  in  proper  form  for 
final  adjudication.  The  court  below  has  decided 
that  the  pleadings  were  sufficient;  that  the 
equitable  defense  could  be  made,  and  that  the 
Jadgnient  in  that  action  infavorof  Oibsonwas, 
u  its  legal  effect,  a  judgment  that  Chouteau  and 
Hafflt  had  no  title  to  the  land  in  controversy. 
Consequently,  that  judgment  was  a  bar  to  tms 
action  and  precluded  the  court  below  as  well  as 
this  court  from  re-opening  the  original  litlgar 
tlon  and  considering  again  the  questions  that 
were  put  at  rest  between  the  ^rties  by  the  de- 
dsion  in  their  former  suit.  It  is  apparent,theTe- 
fore,  that  no  federal  question  which  there  may 
have  been  in  the  case  was  decided  by  tbe  state 
court,  and  that  the  decision  of  such  a  question 
was  not  necessary  to  the  final  decree  rendered. 
Without  determining  whst/ier,  if  the  former  Judg- 
ment had  not  been  a  bar  to  tneaetion,  there  roere 
foeitione  in  the  caae  that  might  hate  given  uejur- 
ritdietion,  we  grant  the  motion  to  dumiaa. 

IHemiued. 

Trm  copy.  Test : 

Jamee  H.  McKeoQey,  Clerk,  Sup.  Onirti  U.  B. 

Cited— 112  0.  a.,  m ;  U4  U.  S.,  136. 


[JOS]      WILLIAM  iSTOR,  Flff.  in  Err., 
c. 

EDWIN  A.  MERRITT,  Collector  of  the 
Fdbt  or  New  Yobk. 

(Sees.  C.Beporter'i  ea.,20^6.) 

DuOet,  not  payable  on  wearing  apparel. 

*A  cMaen  of  tbe  United  States,  arriving  home  from 
s  rbit  to  Europe,  with  hla  f  amllr,  la  the  end  of  Sep- 
tember, by  a  Tflssel,  brought  with  blm  wearing  ap- 
Mral.  bought  there,  for  hia  and  Ibelr  use,  to  be  worn 
here  during  tbe  seasoo  then  approaching,  nf>t  ex- 
MBlve  In  qtum  tltr  f  or  perBOns  oi  their  means,bablta 
tad  station  la  Uf e,  and  their  ordinary  outfit  for  tbe 
irloter.  A  part  or  tbe  articles  had  not  been  worn 
and  duties  were  exacted  by  the  collector  on  all  those 
titleka:  held,  that,  under  aeotioa  2S06  of  the  Bevtoed 
Matotea,  iu>w  Notioo  alGB,  by  virtue  of  sectloti  e  of 

•  Head  note  br  ttt.  JvMee  Blaxgkvobd. 
1UU.& 


tbe  Act  of  March  8. 18SS,  oh.  121,  2S  Stat  at  L.,  621, 
exempting  from  duty  "wearing  apparel  In  actual 
use  and  other  personal  effects,  not  merchandise. 
*  •  *  of  persons  arriving  in  the  United  States," 
tbe  proper  rule  to  be  applied  was  to  exempt  from 
duty  such  of  tbe  articles  as  f  ulflUed  tbe  f  oUuwlng 
oonditions :  1,  wearing  apparel  owned  by  tbe  pas- 
senger, and  in  a  condition  to  be  worn  at  once  with- 
out further  manufacture;  2,  brought  with  him  as  a 
pasBenger  and  intended  for  uie  use  or  wear  of  him- 
self or  nis  family  who  accompanied  bim  as  passen- 
gers, and  not  for  Bale  or  puronased  or  imported  for 
other  persons,  or  to  be  given  away ;  8,  suitable  for 
tbe  season  of  tbe  year  which  was  immediately  ap- 

Eroaobing  at  tbe  tune  of  arrival:  i,  not  exceeding 
I  quantity  or  quality  or  value  what  the  paaaonger 
was  in  the  habit  of  ordinarily  providing  for  himself 
and  his  family  at  that  time,  and  keeping  on  hand 
for  bis  and  tbor  reasonable  wants,  in  view  of  their 
means  and  habits  in  life,  even  tboii^  suoh  articles 
bad  not  been  actually  worn. 

[No.  277J 

ArgiuiMar.tJ,i4,1884.  IkeidedApr.r.m^. 

FBBROR  to  the  Circuit  Court  of  theUnited 
States  for  the  Bouthera  District  of  Kew 
York. 

The  history  and  facts  of  the  case  folly  appear 
in  the  opinion  of  the  court. 

Meetm.  Georgra  De  FoTO*t  I«ord,  D.  D. 
Lord  and  HenryVay,  for  plaintiff  in  error. 

Mr.  S.  F.  PhimpB,  meitoi^Oen.,  for  de- 
fendant In  error. 

JIfr.  Juatiee  Blatehlbrd  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  by  William  Astor,  in 
a  court  of  the  State  of  New  York,  and  removed 
Into  tbe  Circuit  Court  of  the  Uuited  States  for 
the  Southern  District  of  New  York,  to  recover 
the  mm  of  $1,680  paid  to  the  defendant,  as  Col- 
lector of  the  Port  of  New  York,  by  the  plaintiff, 
for  customs  duties,  on  tbe  22d  of  September, 
18'^,  on  certain  goods  brought  by  the  plaintiff 
with  him  from  Liverpool,  as  a  passenger  in  a 
vessel.  The  goods  and  the  duties  exactra  were 
as  follows,  the  items  of  the  goods  not  being 
more  particularly  set  forth  in  the  record:  45  lbs. 
wool  aod  worsted  wearing  apparel,  at  50  cents 
per  pound,  $23.60,  and  40  percent  on  its  v^ue 
at  $090,  $806,  amounting  to  $418.50 ;  cotton 
weuing  apparel,  85  per  cent  on  its  value  at 
$160,  amounting  to  $52.50;  leather  gloves,  50 
per  cent  on  their  value  at  $260,  amounting  to 
$126;  and  silk  wearing  apparel,  60  per  cent  on 
its  value  at  $2,240,  amounting  to  $1,284;  being 
a  total  of  $1,880.  The  plaintiff  recovered  a 
verdict  for  $787,  with  Interest  from  September 
22, 1878,  on  which  he  had  a  ludgment.  He  has 
brought  a  writ  of  error,  claiming  that  he  was  en- 
titled to  recover  the  entire  $l,8w,  on  the  ground 
that  the  goods  were  exempt  from  duty  under 
section  2505  of  the  Revised  Statutes,  p.  489, 2d 
ed.,  which  provides  that  the  importation  of  the 
following  uticles  shall  be  exempt  from  duty : 
"Wearing  apparel  in  actual  use  and  other  per- 
sonal effects,  not  merchandise,  professional 
books,  implements,  instruments  and  tools  of 
trade,  occupation  or  employment,  of  persons 
arriving  in  uie  United  States.  But  this  exemp- 
tion shall  not  be  construed  to  include  machinery 
or  other  articles  imported  for  use  in  any  manu- 
facturing establishment,  or  for  sale." 

At  the  trial,  in  October.1880,  the  plaintiff  test- 
ified in  his  own  behalf,  that.  In  the  summer  of 
1878, he,  a  citizen  of  the  United  States,  was  trave- 
ling in  Eiun^,  with  his  wife,  three  daughters 
■nd  aon,  aliq  dtiieni  ct  the  united  Stately  and 
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returned  to  this  countiy  with  them,  arrlvlnr  in 
New  York,  by  a  steamer,  on  September  S3, 
1876;  that  he  had  in  his  personal  baggage  cer- 
tain articles  of  wearing  apiMU^,  being  the  goods 
above  mentioned,  belonging  to  himseu  and  other 
members  of  his  funily,  purchased  in  Europe 
during  that  summer,  on  which  the  duties  above 
mentioned  were  exacted  and  that  they  were  paid 
in  order  to  get  possession  of  the  wearing  ap- 
rsoAi  P^*^''  articles  belonged  to  him  and 

Lxw*j  ^gjg  intended  for  the  personal  use  of  himself 
ud  his  said  family;  uuU  the  articles  for  his 
own  and  his  son's  use  were  sudi  articles  of 
wearing  apparel  as  they  ordinarily  wore  at  that 
season  of  the  year;  that  they  were  principally 
intended  for  use  in  the  winter,  and  were  m  no 
sense  imported  by  him  as  merchandise ;  that 
•ome  of  nis  own  and  his  son's  wearing  apparel 
had  been  actually  worn  by  them  personally, 
and  he  explained  that  fact  to  the  custom-house 
authorities  at  the  time  of  the  exaction  of  the 
duties;  that  the  articles  of  wearing  apparel  of 
himself  and  his  son  were  purchaser  by  him 
with  the  intention  of  using  them  wherever  he 
and  his  family  might  be;  that  he  did  not  know, 
when  he  purchased  them,  how  long  he  was 
goinK  to  remain  abroad;  that,  when  they  were 
purchased  at  Paris  and  sent  home,  they  were 
placed  in  with  their  other  wearing  apparel,  so 
as  to  form  part  of  their  ordinaiy  wardrobes; 
that  if  they  had  been  detained  in  Europe,  the 
garments  were  such  as  they  would  have  re- 
Quired  the  moment  the  weather  grew  cool;  and 
that  the  articles  were  bought  for  use  whenever 
the  weather  should  make  it  proper  to  use  them, 
and  without  reference  to  where  lie  and  his  son 
should  be  at  the  time  tiiey  encountered  cold 
weather. 

Mrs.  Astor  testified  that  the  garments  of  la- 
dies' wear  contained  in  the  baggage  were  gen- 
erally dresses  and  cloaks  of  woolen,  worsted 
and  silk,  and  linens,  intended  entirely  for  her 
own  and  her  daughters'  use,  and  which  had  been 
purchased  under  her  supervision  in  Paris;  that 
■neb  garments  were  intended  for  the  separate 
and  individual  use  of  herself  and  daughters,  as 
soon  as  it  was  cold  enough  to  wear  them,  for  the 
approaching  season;  that  some  were  adapted  for 
orainary  wear  and  some  for  balls  and  entertain- 
ments, and  all  were  made  upon  measure;  that 
the  aggregate  quantity  of  wearing  apparel  which 
formed  part  of  the  baggage  of  herself  and  daugh- 
ters rather  fell  short  ot  their  usual  supply  of  such 
articles  for  that  season  of  the  year ;  that  she  was 
obliged,  after  she  arrived  in  Xhia  county,  to 
have  some  dresses  made;  that  none  of  the  arti- 
cles  were  purchased  for  sale  or  exchange,  but 
only  for  the  special  use  of  the  persons  for  whom 
they  were  made;  that,  when  they  were  pur- 
[806]  chased  and  sent  home  from  the  persons  who 
made  them,  th^  were  placed  indiscriminately 
In  with  the  wardrobe  of  the  particular  person 
for  whom  they  were  intended,  so  as  to  form  part 
of  the  personal  wardrobe  of  such  person  at  the 
time;  that  a  great  part  of  them  had  been  worn 
before  she  returned  to  this  countir,  but  some 
few  had  not  been  worn,  because  there  was  no 
special  occasion  to  wear  them;  that,  If  the  party 
mad  been  detained  In  Paris,  and  cold  weather 
had  suddenly  come  on,  the  ariicles  were  such 
as  she  and  her  daughters  would  have  required 
for  immediate  use;  that  if  they  hod  remained 
for  the  winter,  or  a  month  Itmger,  th^  would 
40£ 


have  worn  the  dresses  Intended  for  entertain- 
ments; tha^  from  tlw  time  wlien  these  articles 
were  purdiased,  there  was  nothing  to  prevent 
their  being  put  on  and  worn  the  moment  a  prop- 
er occasion  for  wearing  them  arrived;  that  the 
articles  lasted  during  uiq  fall  and  winter,  until 
spring,  and  had  been  entirely  consumed  by  use; 
that  she  thought  there  were  four  dresses  that 
had  not  been  worn,  because  there  had  been  no 
occasion  to  wear  them;  that  the  party  had  In- 
tended.at  the  time  the  articles  were  purchaBed,U> 
spend  uie  winter  in  America,  but,  If  thdr  plans 
had  been  changed  at  all,  they  would  have  re- 
mained in  Europe  and  worn  the  articles  there; 
that  they  went  toEiirope  in  Mayor  June,  1878, 
traveled  through  England  and  to  Paris,  then 
through  the  Continent  and  back  to  Paris;  that 
most  of  the  srticiea  were  ordered  upon  their  first 
arrival  in  Paris,  before  traveling  ttux>ugh  the 
Continent,  and  were  paid  for  on  coming  back; 
and  that  most  of  them,  about  half,  perhaps, 
were  ordered  and  worn  before  traveling  through 
the  Continent,  because  they  were  then  needed. 

It  appeared  in  evidence  that  the  examiner 
who  appraised  the  dutiable  articles  in  the  plaint- 
iff 's  baffiage  went  upon  the  prindplo  of  includ- 
ing as  dutuble  articles  those  which  seemed  not 
to  nave  been  worn. 

The  plaintiffs  counsel  requested  the  court  to 
charge  the  jury  as  follows:  "  1.  The  general 
purpose  of  the  statute  being  to  imjjose  duties 
upon  the  importation  of  merchandtso,  the  ex- 
emption of  the  wearing  apparel  of  passengers  Is 
in  accordance  with  that  purpose,  and  the  lan- 
guage providingforsuch  exemption  should  have 
a  wue  and  Uboral  interpretation.  3.  The  gen- 
eral purpose  of  exempting  passengers*  bag^ige 
being  as  much  in  harmony  with  toe  statute  as 
the  general  purpose  of  imposing  duties  on  mer- 
chandise, all  language  which  seems  to  bring 
such  baggage  within  the  same  category  with 
merchanmse  should  be  strictly  construed  against 
the  government,  and  all  language  tending  to 
keep  up  the  dlsttnction  shou^  be  liberally  con- 
strued in  favor  of  the  citizen.  3.  The  words 
'  not  merchandise,'  In  the  clause  of  the  statute 
now  in  question,  relate  to  the  words  '  wearing 
apparel  In  actual  use,'  as  well  as  to  the  words 
'  personal  effects,'  and  the  clause  might  proper- 
ly be  paraphrased  as  if  it  read  '  wearing  appar- 
el in  actual  use,  not  merchandise,  and  personal 
^ects,  not  merchandise.'  4.  The  words  'not 
merchandise,'  thus  used,  may  properly  be  re- 
garded as  explaining  and  defining  the  words 
'  in  actual  use,'  and  uie  clause  may  be  rightly 
confltrued  as  if  those  were  synonymous  or  cor- 
relative terms.  5.  If,  therefore,  this  wearing 
apparel  was  '  not  merchandise,'  it  was  '  in  act- 
ual use,'  within  the  statutory  meaning  of  that 
term,  and  was,  therefore,exempt.  0,  The  words 
'  in  actual  \ise,'  not  belne  scientific  or  technical 
words,  should  be  appliw  in  the  common  and 
ordinary  sense  in  wmch  they  would  be  gener- 
ally employed.  If,  therefore,  this  wearing  ap- 
parel, under  the  circumstances  disclosed  m 
the  testimony, would  be  generally  and  ordinari- 
ly described  as  being  in  actual  use  of  the  plaint- 
iff and  his  family,  then  It  should  have  been  ad- 
mitted, duty  free.  7.  The  words  'in  actual 
use'  do  not  mean  'in  actual,  immediate,  person- 
al use'  at  the  moment,  but  must  have  a  mean- 
ing somewhat  more  extended  than  that.  The 
statute  {dearly  shows  Uiat  some*  wearing  appar- 
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al  intended  for  and  awaiting  use  in  a  passenger's 
tninki^  u  well  as  thai  uxm  hia  puwrn  at  the 
time,  ia  to  be  admitted  nee.  8.  If  the  words 
*  in  actual  use'  were  intended,  as  they  clearly 
were,  to  embrace  some  wearing  apparel  wiiida 
was  only  intended  for  and  awaiting  use,  in  the 
pasacmger's  trunks,  there  is  nothing  in  the  stat- 
ute which  shows  an  intention  to  exclude  any 
wearing  apparel  so  situated  and,  consequently, 
all  such  wearing  apparel  should  be  admitted 
free,  provided  the  other  requirements  ot  the  st^ 
ate  are  fulfilled,  eu..'  tiiat  It  la  'not  merchan- 
dise,' and  belongs  to  the  passenger.  9.  Wear- 
g07  j  ing  apparel  is  properly  and  strictly  '  in  actual 
use '  from  the  time  When  its  use  by  its  owner 
begins  until  it  is  Anally  consumed  or  worn  out. 

10.  The  use  of  wearing  apparel  which  is  pur- 
chased  for  the  immediate  personal  comfort  of 
the  owner  may  be  properly  said  to  begin  from 
the  time  when  it  is  sent  home  from  the  maker 
and  takes  its  place,  ready  for  wear,  in  the  own- 
er's wardrobe.  If  these  articles  were  in  that 
condition,  they  were  'in  actual  use,'  within  the 
statute,  and  should  have  been  admitted  free. 

11.  There  is  nothing  in  the  statute  to  indicate 
that  'wearing  apparel'  must  be  worn  once  or 
twenty  times  before  it  can  besaidtobe  'in  act- 
ual use,'  and  the  jury  Is  not  bound  by  any  such 
test,  in  determining  whether  these  articles  were 
'  in  actiml  use '  when  the^aintiCf  arrived  here, 
in  S^tember,  1878.  1 3.  Wearing  apparel  suit- 
able for  the  season  of  the  year  which  is  ap- 
proaching at  the  time,  not  exceeding  in  quan- 
tity what  the  owner  would  ordinarily  provide 
for  himself  and  keep  on  hand  for  his  reasonable 
wants,  and  purchased  for  his  own  use,  as  occa- 
tion  may  require,  may  be  properly  said  to  be 
'in  actual  use,'  within  the  meaning  of  the  stat- 
ute, from  the  time  when  they  come  into  the 
owner's  hand^  and  are  placed  in  his  wardrobe, 
to  be  worn  whenever  the  proper  occasion  ar- 
rives, and,  if  these  articles  come  within  Uiat 
test,  they  should  have  been  admitted  free.  18. 
The  terms  '  in  actual  use,'  as  employed  in  the 
statute,  are  substantially  equivalent  to  the  words 
'  in  present  use.'  including,  in  their  meaning, 
not  merely  a  reference  to  l£e  actual  present,  but 
to  BO  much  of  the  immediate  future  as  a  person 
would  oitlinarily  provide  for  in  bis  every  day 
wardrobe.and  if,  in  this  sense,  these  articles  were 
'  in  actual  use,'  they  were  exempt  from  duty. 
14.  All  the  necessities  of  modem  civilization  re- 
quire that  every  person  should  continually  re- 
new his  wardrobe,  as  articles  are  worn  out. 
Whatever  is  purcliased  for  that  purpose  passes 
into  '  actual  use '  the  moment  it  is  sent  home 
and  placed  by  the  owner  among  the  other  arti- 
cles wliicb  form  his  present  wardrobe;  and,  if 
tliese  articles  were  in  that  category,  they  were 
exempt  from  duty."  The  court  refused  to 
cbaige  in  accordance  with  any  of  tluse  r^uests, 
and  the  plaintiff  excepted  to  each  and  every 
such  refusal. 

The  court  then  charged  the  jury  as  follows, 
and  the  plaintiff  excepted  to  the  puis  which  are 
*^WJin  brackets:  "  Certam  facts  are  admitted  or 
have  been  prov^:  1.  There  was  no  evasion  or 
concealment  of  the  amount  or  value  or  charac- 
ter and  use  or  no  use  of  the  goods,  by  the  plaint- 
iff, and  there  is  no  complaint  of  any  departure 
from  courteous  treatment  by  the  defendant's 
officers.  2.  There  ia  no  dispute  in  regud  to  the 
value  of  the  artlclea.  8.  u  la  not  d^ied  that 
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the  clothing  was  to  be  used  by  the  defendants* 
family  in  this  country,  during  the  season  thea 
approaching,  and  was  not  ex(»Bsive  in  qnantl^ 

for  persons  of  their  means,  habits  and  station  & 
life,  and  was  their  ordinary  outfit  for  the  win- 
ter. 4.  That  a  part  of  the  articles  had  not  beea 
worn  and  that  all  vren  bouftbt  for  use  and  to  be 
worn  in  this  country,  if  the  plaintiff's  plans  for 
a  speedy  return  should  be  carried  into  effect. 
The  main  question  in  the  case,  and  to  obtain  an 
answer  to  which  this  suit  was  brought, 
whether,  under  the  foregoing  facts,  the  unworn 
articles  were  legally  free  from  duty,  as  wearing 
apparel 'in  actual  use;'  in  other  words,  to  asceiw 
tain  the  proper  definition  of  the  phrase  or  term 
'in  actual  use.'  The  plaintiff  insists  that  wearing- 
apparel,  suitable  for  the  season  of  the  year  just 
approaching  at  the  time,  not  exceeding  la  quan> 
tity  what  the  owner  would  ordinarily  provida- 
for  himself  and  keep  on  liand  for  his  reasonablo' 
wants,  and  purchased  for  his  own  use,  as  occa- 
sion might  require,  may  be  properly  raid  to  be- 
■  in  actual  use,'  within  the  meanmg  of  the  stat- 
ute, from  the  time  when  they  come  into  the 
owner's  hands,  and  are  placed  in  his  wardrobe, 
to  be  worn  whenever  the  proper  occasion  ar^ 
rives.  It  is  our  dut^  to  ascertain.  If  poaaiblev 
the  intentlcm  of  the  L^lalattun,  from  the  lan- 
guage which  ia  used,  and  ordinarily  to  give  tfr 
the  language  its  natural  signification.  In  mj 
opinion,  by  limiting  the  exemption  from  duty,, 
of  travelers'  wearing  apparel,  to  that '  in  act- 
ual  use,'  Congress  meant  to  say,  that  new  and 
unused  wearing  apparel  purchased  in  a  foreign 
country,  not  for  present  use  but  for  prospective 
use  in  this  count^,thou^  that  prospective  use 
might  be  in  the  near  future,  should  pay  duty; 
and  that  it  is  not  the  right  ca  travelers  to  have 
new  and  unused  wearing  apparel  which  has  been 
purchased  abroad,  not  for  use  abroad  but  for  use- 
upon  their  return  to  this  country,  admitted  free 
of  dutv.  I,  tiierefore,  limit  the  exemption,  in  r^oo' 
general  [to  wearing  apparel  which  had  been  act-  ^ 
ually  used,  as  such,  before  the  arrival  of  the' 
owner  in  this  countiy j ,  and  define  ['wearing  ap- 
parel, actually  in  use,  not  mercfiandlse,'  to  mean 
wearing  apparel  bought  for  personal  use  and 
not  for  sale,  which  has  been  really  subjected  to 
use  in  the  way  in  which  that  particular  wearing 
apparel  is  ordinarily  used].  Apparel  bought  in 
a  foreign  country,  not  for  jH^eaent  use  but  for 
the  purpose  of  anticipated  use  in  this  country, 
and  not  actually  subjected  to  use  in  a  foreign 
country,  for  the  purpose  for  which  it  was  pnv 
cured,  but  put  upon  the  person  as  a  colorable 
device  to  escape  duties,  is  not  within  theexemp- 
tion  of  the  statute.  Some  exceptional  cases  have- 
been  cited  by  the  learned  counsel  for  the  plaint- 
iff;  and,  in  view  of  such  cases,  I  may  also  say, 
that  the  term  also  includes  wearing  apparel 
which  has  been  purchased  for  the  purpose  and 
with  the  bona  fide  and  not  coloraUe  intent  of  an 
actual,  present,  personal  wear  and  subjected  tO' 
use  in  a  foreign  country  or  in  transit,  and  not 
merely  for  prospective  use  in  this  country,  al- 
though said  apparel  may  not  actually  have  been' 
\ised  abroad.  The  last  clause  of  tiie  definition 
is  not  pertinent,  as  I  underatand  the  testimony, 
to  the  case  on  trial.  Under  this  construction  of 
the  statute  [the  imwom  goods  of  the  plaintiff 
were  not  exempt].  The  ^parel  which  had  been 
worn.  It  not  naving  been  claimed  that  such- 
wearug  was  coloralue  or  took  i^ace  in  any  other 
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ihan  the  ordinaty  iraj  In  wfaidi  clothing  Is 
subjected  to  use.  was  exempt.  And  this  bnngs 
me  to  the  question  of  fact,  which  is  for  the  de- 
termination of  the  jury,  whether  any  part  of  the 
assessed  goods  and,  if  so,  how  much,  had  been 
worn." 

The  court  then  commaited  on  the  testinumT 
as  to  what  articles  bad  been  worn  and  what  had 

not  been  worn,  and  added;  "Tour  duty  is  to 
examine  the  testimony  on  both  sides  and  ascer- 
tain whether  the  plaintiff  has  proved  that  any, 
and.  if  so,  how  man^of  his  worn  articles  were 
assessed  for  duty.  The  amount,  if  anything, 
which  he  has  oveipaid  is  the  measure  of  the  de- 
fendant's liability.  "  I  suppose  it  is  conceded 
that  some  were  not  worn.  Tb»  amount,  If  any- 
thing, whldi  be  hasorerpaid,  thatls,  the  amount 
ro  1  ni^  anything,  which  he  has  paid  upou  worn  goclj, 
L»i"Jis  the  measure  of  the  defendant's  liability." 

The  parts  of  the  charge  excepted  to  were 
these:  1.  That  although  the  clotning  in  ques- 
tion was  confessedly  not  excessiTe  in  quantity 
for  persons  of  the  means,  habits  and  station  in 
life  of  the  plaintiff  and  family,  and  was  their  or- 
dinary outfit  for  the  winter,  tfie  exemption  of 
wearing  apparel  from  the  payment  of  duty  was 
limited  "To  wearing  apparel  whldi  had  been 
actuallT  used  as  such  beiore  the  arrival  of  the 
owner  in  tills  county."  2.  That  the  terms  "wear- 
ing apparel  in  actual  use,  not  mercliandise," 
as  contained  In  the  statute,  *  'Meant  wearing  ap- 
parel bought  for  personal  use  and  not  for  sale, 
which  has  been  really  subjected  to  use  In  the 
way  in  which  that  partlcuhur  weulog  apparel 
is  ordinarily  used."  8.  That  "The  unworn  goods 
of  the  plaintiff"  in  this  case  were  not  exempt 

By  section  46  of  the  Act  of  March  3,  1790, 
ob.  W,  1  8tat  at  L.,  061,  It  was  provided,  that 
"Tlie  wearing  apparel  and  other  personal  bag- 
.gage,  and  the  tools  or  implements  of  a  mechan- 
ical trade  only,  of  persons  who  arrive  in  the 
United  States,  shall  De  free  and  exempted  from 
duty;"  and  a  separate  entry  of  such  articles  was 
required,  with  an  oath  that  the  packages  con- 
tained no  goods  oti^er  than  "The weairing  ap- 
parel and  other  personal  baggage "  and  tools, 
and  were  not  directly  or  indirectly  imported  for 
any  other  person  or  intended  for  sale. 

By  section  3  of  the  Act  of  April  37. 1816,  ch. 
107,3  Slat  at  U  ,818.  It  was  declared  that  the  fol- 
lowing articles  uiould  be  imported  Into  the  Unit- 
ed States  free  of  dutieB,that  is  to  say, '  'Wearing 
apiMirel  and  other  personal  baggage  In  actual 
use,  and  the  Implements  or  tools  of  trade  of  per- 
sons arriving  in  the  United  States." 

This  contmued  to  be  the  language  in  section 
1  of  the  Act  of  September  11,  1841,  ch.  24,  6 
Stat  at  L.,  463,  and  until  section  9  of  the  Act 
of  August  80, 1842,  ch.  270,  2d.,  560,  was  en- 
acted, which  introduced  the  language  now 
found  in  the  flist  clause  of  the  paragraph  above 
dted  from  section  2605  of  the  Revised  Statutes, 
which  language  was  repeated  In  Schedule  I  of 
section  2  of  the  Act  of  July  SO,  1846,  cb.  75,  9 
Stat  at  L. ,  49,  with  the  addition  of  what  is  now 
found  In  the  second  clause  of  said  paragraph: 
[2111  and  the  whole  appears  again  In  section  8  of  the 
Act  of  March  8, 1867,  ch.  08, 11  Stat  at  L.,  198. 
and  in  section  28  of  the  Act  of  March  2, 1661, 
ch.  68, 12  Stat  at  L.,  196,  from  which  it  was 
transferred  to  the  Revised  Statutes.  Although 
the  descriptloD  of  what  is  so  exempt  is  thus 
changed  uom  what  It  was  fai  aecticm  40  of  the 
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Act  of  1 799,  the  Revised  Statutes  require.  In  sec- 
tion 2799,  the  same  oath  on  entry  which  was  so 
required  by  the  Aaof  1799,  and  state  that  it  Is 
required  "In  order  to  ascertain  what  articles 
ought  to  be  exempted  as  the  wearing  apoard 
and  other  personal  bageage.  and  the  tools  ot 
Implements  of  a  mechanical  trade  only,  ot  pe^ 
Boa»  who  arrive  In  the  United  States.^ 

The  course  of  legislation  Is  thus  seen  to  have 
been,  to  exempt  from  duty,  in  1799.  wearing  ap> 
parel  and  other  personal  bag^e;  in  1616, wear* 
ing  apparel  and  other  personu  baggagein  actual 
use;  in  1842,  wearing  apparel  in  actual  use  and 
other  personal  effects,  not  merchandise;  and  In 
1840  and  thenceforward,  the  same  articles  as  In 
1842.  with  the  limitation  as  to  exchiding  from 
the  exemption  articles  Imported  for  sale-  The 
enactment  In  quesUon  is  repeated  In  the  statute 
now  in  force,  as  section  2008  of  the  Revised 
Statutes,  by  virtue  of  section  0  of  the  Act  of 
March  8,  1888  ch.  121.  22  Stat  at  L.,  621.  The 
question  raised  Is.  therefore,  one  of  continuing 
importance  and  interest.underthe  customs  laws. 

It  Is  quite  apparent  tliat  the  circuit  court  fi- 
nally applied  to  the  plaintiff's  wearing  appard 
the  test  of  whether  uie  given  article  naa  been 
bought  for  personal  use  and  not  for  sale  and 
had  also  been  worn,  and  subjected  it  to  du^ 
unless  it  had  been  actually  worn.  The  court 
refused  to  give  the  12th  instruction,  which  it 
stated  to  be,  that  sjUcles  of  ^iparel  suitable  for 
the  season  of  the  year  just  aiqnoaehing  at  the 
time,  not  ezceedingln  quantity  what  the  owner 
would  ordinarily  provide  for  nimself  and  keep 
on  hand  for  his  reasonable  wants  and  purchased 
for  his  own  use  as  occasion  might  require,  may 
be  properly  said  to  be  in  actual  use,  within  the 
meaning  of  the  statute,  from  the  time  when 
tbey  come  Into  the  ov/net's  hands  and  are  placed 
In  his  wardrobe,  to  be  worn  whenever  the  prop- 
er occa^on  arrives  and.  If  the  ancles  in  quea> 
tion  came  within  that  test,  they  should  have 
been  admitted  free.  The  court  very  properly 
said  that,  putting  upon  Uie  person  an  article  of 
apparel  as  a  colorable  device  to  escape  duties,  rAi*] 
was  not  wearing  it  or  an  actual  use  of  it.  in  the 
sense  of  the  statute.  It  further  said,  that  the 
term  "in  actual  use"  also  includes  wearing  ap- 
parel which  has  been  purchased  for  the  purpose 
and  with  the  bonajld^  and  not  colwable  Intent 
d  an  actual,  present,  personal  wear  and  mb- 
jected  (subjecnon?)  to  use  in  a  foreign  country 
or  in  transit,  and  not  merely  for  prospective 
use  in  this  country,  although  said  apparel  may 
not  actually  liave  been  iised  abroad.  But  ft 
added,  that  tfais  last  clause  of  thedeflnltloa  was 
not  pcolinent,  as  it  understood  the  testimony  to 
the  case  on  trial.  The  court,  however,  in  all  tt 
said,  limited  the  exemption  from  duty  as  not 
including  new  and  unused  wearing  apparel  piuv 
chased  obrtMd  not  for  present  use  but  for  pn^ 
pective  use  in  this  country  in  the  near  future. 
Wiiile  it  said  tliat  the  exemption  might  include 
what  had  been  bought  for  ue  purpose  and  with 
tbeAtma^and  not  colorable  Intent  of  actual 
present  wear  atnroad  or  in  transit,  and  not  mere* 
ly  for  prospective  use  here,  although  not  act- 
ually used  abroad,  it  said  that  the  latter  clause 
did  not  apply  to  this  case,  because  the  wearing 
apparel  In  question  was  bought  to  be  worn  here, 
as  an  outfit  for  the  winter. 

It  Is  contended  here,  for  the  defendant,  tha 
unworn  wearing  q^uel,  pondiaaedfor  on  ap- 
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fnoadiliig  season,  cannot  be  exempt  from  duty, 
«s  "  in  actual  use,"  before  that  season  has  ar- 
rived, while  wearing  appuel  proper  for  the 
season  of  arrival  from  abroad  may,  unless  there 
jfl  a  want  of  good  faith,  be  conndered  as  "  in 
actual  use,"  whether  it  has  bera  already  used 
■cvnot. 

Wa  an  tjf  oidnion  that  thecoortdiould  hare 
cino  a  cUftetent  construction  from  that  whldi 
«  gaTS  to  the  statute,  as  ^>|)licable  to  the  facts 
■of  this  case.  If  the  articles  in  question  fulfilled 
the  following  conditions,  and  were:  1,  wearing 
apparel  owned  by  the  plaintifl  and  in  a  condi- 
tion to  be  worn  at  once  without  further  manu- 
facture; >},  brought  with  him  asapasseoger  and 
Intended  for  the  use  or  wear  of  himself  or  his 
family  who  aooompanied  bim  as  passengers, 
and  not  for  sale,  or  purchased  or  imported  for 
«ther  persons  or  to  be  giren  away;  8,  suitable 
for  the  season  of  Uie  year  which  was  immedi- 
ately approaching  at  the  time  of  arrival;  4,  not 
rj{13]exoecding  in  quantity  or  quali^  or  value  what 
the  plaintiff  was  in  the  habit  of  ordinarily  pro- 
viding for  himself  and  his  family  at  that  tune, 
and  keeping  on  hand  for  his  and  their  reason- 
able wants,m  view  of  their  means  and  habits  In 
life;  they  were  to  be  regarded  as  "wearini;  ap- 
parel in  actual  use,"  of  a  person  arriving  in  the 
United  States,  even  though  they  had  not  been 
actually  worn. 

If  a  person  residing  In  tbe  United  States 
should  purchase  wearing  apparel  here,  in  a  con- 
dition readr  i<a  immecuate  wear  without  fur- 
ther manuucture,  intended  for  his  own  use  or 
wear,  raitablefor  the  Immediately  approaching 
season  of  the  year  and  not  exceeding  in  quantity, 
quality  or  value  the  limit  above  mentioned,  no 
«ne  would  hesitate  to  say  that  such  wearingap- 
parel  was  in  actual  use  by  such  person,  even 
uough  some  of  It  mi|^t  not  have  been  actually 
put  on  or  applied  to  its  proper  personal  use. 
The  word  ^'actual,''  in  the  lexicon,  has  as  a 
tneaning  "  real, "  as  opposed  to  "  nominal, "  as 
well  as  the  meaning  of  "  present. "  "  In  use  " 
is  defined  to  be  "in  employment;"  "out  of  use" 
to  be  "not  In  employment;"  "to  make  use  of, 
to  put  to  use;"  to  be  "to  employ,  to  derive  serv- 
ice from."  These  definitions  aid  in  showing 
that  it  is  too  narrowacon^ruction  of  the  words 
**in  actual  use, "  as  wpUed  to  this  case,  to  say 
th^  they  require  that  the  wearing  apparel 
should  have  been  actually  worn. 

It  is  manifest,  that,  by  the  words  "In  actual 
use,"  Congress  did  not  utend  that  those  words 
should  be  limited  to  wearing  apparel  on  the  per- 
son at  the  time.  They  must  have  a  more  ex- 
tended meaning.  The  test  of  having  worn  the 
artide.  as  a  criterion  whether  it  is  "'in  actual 
use,"  li  srUtrary  and  without  support  In  the 
statnte.  An  article  d  wearing  apparel,  bought 
for  use  and  appropriated  ana  set  apart  to  be 
used,  by  beinff  pUced  in  with  and  as  a  part  of 
what  is  callea  a  person's  wardrobe,  is,  in  com- 
mon parlance,  in  use,  in  actual  use,  in  present 
tise.  In  real  use,  as  wdl  befwe  it  is  worn  as 
while  it  is  bdng  worn  or  afterwards.  Thetest 
of  wearing  must,  therefore,  be  rejected.  What 
test  shall  bo  adopted  T  We  are  aided  by  the  other 
language  of  the  statute,  In  saying,  that  the  ar- 
ticlee  most  be  personal  effects  and  must  not  be 
merchandise  and  must  not  be  for  sale.  These 
[S141  words  of  limitation,  on  the  one  hand,  serve  to 
Indlcata  that,  on  the  other,  if  the  arUdes,  being 
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wearing  apparel  of  the  arriving  passenger,  ars 
fairly  personal  effects  of  his  and  not  mcrcliau- 
dise  and  not  for  sale,  a  construction  of  the  words 
"in  actual  use"  is  to  be  sought  for  which  will 
carry  out  the  spirit  and  intent  of  the  entire  pro- 
viaion  of  the  statute  and  while  it  comports  with 
the  ordinary  habitaof  paasengen  and  travelers 
will  not  open  the  door  tot  finud.  Such  a  con- 
struction we  believe  that  one  to  be  which  we 
have  laid  down  for  a  case  like  the  present.  As 
regards  citizens  of  the  United  States  returning 
from  abroad  and  foreigners  visiting  this  coun- 
try,it  cannot  besupposed  that  Congress  intended 
they  should  have  worn  all  the  wearing  apparel 
thev  bring  or  else  pay  duty  on  it;  or  that  they 
shall  not  bring  with  them,  free  of  duty,  wear- 
ing apparel,  not  worn,  bought  in  good  &ith 
for  personal  use  In  the  immediately  coming  sea- 
son and  not  unsuitable  in  quantity  or  quality  or 
value.  '  'Persons  arriving  m  the  United  States" 
are  citizens  returning  or  foreigners  visiting  or 
emigrating.  The  statute  applies  to  all  equally. 
If ,  as  the  result  of  our  construction  of  the  law, 
it  shall  happen  that  citizens  retumlns  from 
abroad  may  obtain,  as  to  their  perscmai  ward- 
robes, a  pecuniary  advantage  over  citizens  who 
remain  at  home,  that  is  but  an  incidental  ad- 
vantage attendant  on  the  opportunity  to  go 
abroad.  If  foreigners  visiting  or  enugrating 
are  not  compelled  to  pay  duties  on  their  unworn 
wearing  apparel,  it  is  merely  exempting  them 
from  a  tax  the  imposiDg  of  which  has  a  tendency 
to  induce  them  to  remain  abroad.  The  words 
"in  actual  use"  require  no  such  construction 
and,  under  the  guarded  rule  we  have  laid  down, 
the  government  will,  on  the  one  hand,  not  lose 
any  revenue  which  the  statute  intends  to  give 
it  and  does  give  it,  and'persona  arriving  from 
abroad  will  oe  enabled  to  bring  with  them  their 
usual  and  reasonable  wearing  apparel  in  actual 
use,  without  being  leqolred  to  bare  worn  It  be- 
fore landing. 

As  appears  by  the  record  in  this  case,  the 
Treasury  Department,  in  heretofore  making 
regulations  for  the  conduct  of  the  ofiBcera  oi 
the  customs,  as  to  the  exemption  of  wearing  ap- 
parel, promulgated  the  following,  which  were 
in  force  from  1867  to  1876:  "Such  exemption  of 
wearing  apparel  cannot  be  without  limit  ss  to 
the  chuacter  and  quantity  of  tiiearticks which 
are  to  be  admitted  to  free  entry;  and  It  la  for  the 
department  or  its  ofScers  to  determine  whether 
articles  for  which  exemption  Is  claimed  are  en- 
titled thereto  under  a  reasonable  construction 
of  tbe  law.  The  rule,  by  which  the  department 
usually  determines  the  dutiable  or  free  character 
of  wearing  apparel,  in  such  cases  is  as  follows: 
1.  Did  the  owner  visit  the  foreign  county  for 
the  purpose  or  with  the  direct  intention  of  pur> 
chatiing  the  article  or  artidest  8.  Were  the  ar^ 
tides  intended  for  the  sole  use  of  the  person 
purdiasing  the  same?  8.  Was  such  purchase 
actually  necessary  for  the  h^th  or  comfort  of 
the  person  or  persons  purchasing  the  sameY 
These  questions  must  be  answered  under  oath." 
On  the  S8d  of  Februai7, 187S,  as  we  learn  from 
public  documents,  other  relations  were  pre- 
scribed, which  were  In  force  at  the  time  of  the 

f>resent  transaction,  as  follows:  "Bo  far  as  wear* 
ng  appard  is  concerned,  only  those  articles 
which  nave  been  in  actual  use  are  exempted 
from  duty,  although  in  many  cases  this  exemp- 
tion has  beat  ai^wbd  to  all  artldei  of  wearing 
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VPpml  belongiog  to  and  contaiDed  in  the  bag- 
gue  of  the  owner,  wlictber  new  or  old.  New 
armdes  of  clothing,  which  have  not  been  in  act- 
ual  use  abroad  and  not  necessary  for  the  pres- 
ent comfort  or  coovemeDce  of  the  owner,  are 
diargeable  with  duty;  and  the  fact  that  they  are 
intended  for  the  future  use  of  the  person  who 
brings  them,  or  of  another  person  and  are  not 
for  sale,  does  not  exempt  them  from  duty."  It 
la,  doubtless,  impossible,  under  the  statute,  to 
fonnulate  a  general  rule  which  will  apply  to 
ereiy  case.  The  !aw  must  have  a  reasonable 
construction  in  reference  to  cases  as  they  arise. 

7^  Judgment  of  tlie  Circuit  Court  it  reverted, 
and  tlte  ease  it  remanded  to  that  court,  vtiHt  di- 
reeHon  to  award  a  new  trial. 

True  copy.  Test: 

James  H.  HcKeciner,  derk,  Sup.  Court,  V,  B. 

ated-mu.a.,4ee. 


;21«]  AUGUSTUS  H.  BURLEY,  Receiver  of  the 
Cook  Codstt  Katiohal  Bxsk,I^.  in  Err., 

9. 

GERMAK-AltfERICAN  BANK. 

(See  8.  C,  Reporter's  ed.,  216-SS8.} 

JRw  Tork  practice— general  denial  in  plea^ng 
•~o^eetion,  hote  taken— at  the  trial— 
pmii^t  booki,  when  not  etidence — evidence  of 
omureftip  of  note. 

*L  Id  New  Tork,  under  section  MX)  of  the  Code  of 
Civil  Frooedure.  an  answer  which  makes  certain 
statements,  and  thea  denies  every  alleeation  of  the 
oomplolnt,  "  except  as  hereinafter  stated  or  admit- 
ted." amounts  to  a  sufflolent  seneral  denial  of  eUI  al- 
legBliona  of  the  complaint  not  admitted,  to  author- 
iwb evidenoe  to  be  given  to  show  any  of  suchalleffs- 
tiODS  to  be  untrue. 

9,  An  objection,  that  such  denial  fa  iodeflnlte  or 
nnocfftaln,  must  be  taken  br  a  motion  made,  before 
trial,  to  make  the  answer  oeflnite  and  certain,  by 
amendment,  and  cannot  be  availed  of  "by  exoludlnv 
evidence  at  the  trial, 

&  if  It  Is  intended  to  raise,  on  a  writ  of  error,  the 
point  that  a  oroee-ozamtnation  was  not  responsive 
to  anrthlcff  elicited  on  the  direct,  on  objection  must 
have  oeea  taken  on  that  ground  at  the  trial. 

4.  Bn tries  In  the  books  of  one  party  to  a  transao- 
Uaix,  not  contemporaneous  or  made  In  the  due 
course  of  the  buBinees,  as  a  part  of  the  res  (Ratce,  but 
made  after  the  rights  of  the  other  party  had  become 
flirad,  are  not  oorapetent  evidence. 

&  where  tJie  issue  was  as  to  whether  A  or  B  owned 
a  note,  and  A,  having  testified  that  be  owned  it,  aft- 
erwards testified  that  B  owned  it,  and  gave  as  a  reo^ 
■on  that  he  had  never  directed  toe  proceeds  of  the 
note  to  be  applied  to  any  purpose,  it  is  competent 
tO|Ncoveby  Ctbat  A  gave  directions  to  C  as  to  how 
to  apply  such  proceeds. 

[No.  288J 

ArgwdMar.  t8, 28S4.      BeeidedApr.  7, 1884. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York, 

The  history  and  &cts  of  the  case  fnlly  appear 
In  the  opinion  of  the  court. 

Meeert.  Henry- Decker,  L.  U.  Bitbee,  J.  S. 
JVk  and  OboM.  St.  WhttekMd,  for  plaintiff  in 

Mr.  Edward  Salonwo*  for  defendant  in 
CROr. 

fSemd  notes  l^Jfr.  JtaHos  Bluohided. 


Mr.  Juetiei  Blatehford  delivered  the  opin* 
ion  of  the  court: 

This  Is  a  suit  brought  in  a  Court  of  the  State 
of  New  York,  In  June,  1877,  and  removed  hy 
the  defendant  into  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New 
York,  after  answer.  The  plaintiff  is  the  Re- 
ceiver of  the  Cook  County  National  Bank,  of 
Chicago.  Illinois,  and  the  defendant  is  a  Cor- 
poration of  New  York.  The  complaint  alleges 
that,  on  the  20th  of  February,  1876,  the  defend- 
ant held  three  promissory  notes,  maturing  on 
that  day,  for  $10,000  eacu,  made  by  the  Char- 
ter Oak  Life  Insurance  Company,  as  collateral 
security  for  a  loan  of  $25,000;  that  the  notes 
were  paid  to  the  defendant  at  maturity  and  thero 
was  a  surplus,  beyond  what  was  due  to  it  on 
the  loan,  of  $5,000;  that  the  notes  were  at  the 
time  tlic  property  of  the  plaintiff,  as  Receiver; 
that  the  defendant  received  notice  of  such  own- 
ership prior  to  the  payment;  and  that  the  plaint-  [217* 
iff  is  entitled  to  a  judgment  for  such  surplus, 
with  intei'cst. 

The  answer  avers  that,  on  October  20,  1874, 
one  Bowen  borrowed  of  the  defendant  $25,000, 
and  delivered  the  three  notes  to  it  as  collateral 
security;  that  th^  were  negotiable  and  not  due 
and  were  duW  transferred  Bowen  to  thede- 
feudaut,  he  then  having  the  legal  title  to  them, 
and  then  claiming  and  the  defendant  beliuvine 
him  to  be  their  owner;  that  the  notes  were  paid 
February  20,  1876,  when  due;  and  the  proceeds 
were  applied  to  pay  the  loon,  leaving  in  the 
hands  of  the  defendant  a  surplus,  due  to  Bowen; 
that,  on  April  11  following,  the  defendant,  then 
believing,  with  good  reason,  tiiat  that  surpluft 
belonged  to  Bowen,  applied  it,  on  bis  direction, 
towaras  paying  other  notes  then  held  by  the  de> 
fendant,  indor^  by  Bowen,  which  notes  it  gave 
ua  on  such  payment.  The  answer  then  saya: 
"Except  as  heitinbefore  stated  or  admitted, 
these  defendnuts,  on  information  and  belief, 
deny  each  and  every  all^ation  in  the  said  com- 
plaint contained." 

The  answer  then  sets  up,  as  a  second  defense, 
that,  in  August,  1871,  Bowen  agreed  In  writing 
with  the  (leiendant,  that  all  securities  which  he 
might  thereafter  deposit  with  it  should  be  re- 
gard^ as  security  for  any  money  it  might  loan 
to  him;  that,  when  the  three  notes  were  so  de- 
posited, the  agreement  was  a  continuing  one, 
under  which  it  received  and  held  the  notes  a* 
security  not  only  for  the  loan  of  $25,000,  but  for 
indebtednesswhich  thereafter  arose  from  Bowod 
to  it,  as  indorser  on  notes,  and  existed  on  Feb- 
ruary 20,  1875,  to  a  larger  amount  than  said  sur- 
plus; that,  on  thedirectionof  Bowen,  it  a|>plied 
that  surplus  towards  paying  the  last  mentioned 
liability  of  Bowen;  and  that  at  all  times  it  be- 
lieved, with  good  reason  and  without  notice  to 
the  contrary  from  the  plaintiff,  that  the  three 
notes  were  the  property  of  Bowen  and  that  he 
had  good  right  to  dispose  of  them  and  of  their 
proceeds.   The  answer  then  says:  "  And,  as  a 

Sort  of  this  second  and  separate  defense,  these 
efendants,  on  information  and  belief,  reiterate 
their  denials,  hereinbefore  contained,  of  each 
and  every  allegation  in  said  complaint,  not  here- 
in suited  or  admitted." 

The  cose  was  tried  by  a  jury,  which  found  a 
Terduit  for  the  defendant,  on  whicli  there  was 
a  judgment  accordingly,  and  the  phdntiff  haa 
brou^  a  writ  of  error. 

^    111  p.  & 
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[SZSj  piw'  the  trial  diowed  that  the  sax- 
plus  was  applied  on  a  note  made  by  one  Ben- 
jamin F.  Allen  and  indorsed  by  Bowen.  Bowen 
was  a  director  in  the  Cook  County  Bank  and 
ita  agent,  and  the  a^nt  of  Allen,  In  New  York, 
and  also  a  director  in  the  defendant  Bank.  Al- 
len was  president  of  the  Cook  County  Bank, 
and  with  one  Stephens  and  one  Blennerhasset 
conqxwed  the  Ann  of  Allen,  Steidiens  &  Ca.of 
Kew  Tork.  He  was  also  a  private  banker  in 
Iowa.  In  October,  1874,  Allen,  Stephens  ft 
Co.  had  the  three  notes,  which  they  had  received 
from  the  makers  in  part  payment  of  a  debt. 
They  put  the  notes  into  the  hands  of  Bowen, 
and  he  pledged  them  to  the  defendant  as  secu- 
rity  for  a  loan  of  $25,000,  and  placed  the  pro- 
ceeds of  the  loan  to  the  credit  of  the  Cook  Coun- 
^  Dank,  la  a  bank  in  New  York  01^.  On  the 
day  the  three  notes  matured  and  before  they 
were  paid,  Allen,  Stephens  &  Co.  notified  the 
defendant  that  Bowen  never  owned  the  notes, 
and  that  the  surplus,  after  paying  the  loan, 
should  be  credited  to  the  Cook  County  Bank. 
The  plaintiff  had  been  appointed  Receiver  of 
that  Bank  on  Februaij  1,  1875. 

The  main  question  in  dispute  at  the  trial  was 
as  to  whether  the  notes  belong  to  the  Cook 
County  Bank,  having  been  advanced  by  Allen, 
Btepheoa  &  Co.  to  that  bank  and  delivered  to 
Bowen  to  raise  money  on;  or  whetier  tbey  be- 
longed to  Allen  individually,  and  the  proceeds 
of  the  loan  were  placed  to  the  credit  of  ue  Cook 
County  Bank,  in  accordance  with  a  custom  of 
Bowen  to  place  to  the  credit  of  that  bank  (dl 
moneys  belonging  to  Allen  individually.  The 
case  went  to  the  Jury  on  the  single  question  of 
fact  as  to  whether  the  three  notes  belonged  to 
the  Cook  County  Bank  or  to  Allen  individuaily. 
There  was  no  exception  to  the  charge  of  the 
court,  but  the  plaintiff  took  exceplious  to  the 
admission  of  evidence. 

In  the  course  of  the  trial,  the  defendant  of- 
foed  evidence  to  show  that  Allen  owned  the 
notes.  The  plaintiff  objected  to  such  evidence, 
on  the  ground  that,  under  the  answer,  the  de- 
fendant could  only  prove  that  Bowen  own^ 
them.  The  defendant  contended  that,  imder 
the  general  denial  in  the  answer,  it  could  prove 
ownership  of  the  notes  in  A1  Icn  or  in  anyone  else, 
because  die  answer  raised  the  issue  of  title  in 
the  plaintiff.  The  court  admitted  tlie  evidence 
and  the  plaintiff  excepted. 

The  admissibility  of  tbe  evidence  must  be 
tested  by  the  rules  established  in  the  courts  of 
the  State  of  New  Tork.  The  Code  of  Civil  Pro- 
cedure of  New  Tork,  sec,  500,  provides  as  fol- 
lows "The  answer  of  the  defendant  mustcon- 
tain  :  1.  A  general  or  speclflc  denial  of  each 
m^rial  auction  of  thecomplaint,controvert- 
ed  by  the  defendant,  or  of  any  knowledge  or  in- 
formation thereof  sufficient  to  form  a  belief.  3. 
A  statement  of  any  new  matter  constituting  a 
defense  or  counterclaim,  in  ordinary  and  con- 
cise language,  without  repetition."  The  con- 
tention on  the  part  of  the  plaintiff  is,  that  if  an 
answer  alleges  new  facts  as  an  affirmative  de- 
fense, it  must  be  a  confession  and  avoidance  and 
It  cannot,  at  the  same  time,  be  a  denial ;  that 
this  answer  does  not  deny  generally  the  mate- 
rial facts  set  forth  In  the  complaint  nor  state 
matters  that  are  properly  in  confession  and 
avoidance ;  that  a  general  denial  would  have 
raised  an  issue  d  fact  ai  to  title ;  that  this  an- 
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swer  Is  not  a  general  denial  of  title  In  the  Cook 
County  Bank;  that  a  denial,  general  or  special, 
cannot  contatai  any  affirmatire  alleganon  of 
facts,  aa  a  defense,  by  way  of  confMsIon  and 
avoidance;  that,  although  the  answer  was  to  be 
accepted  at  the  trial  at  its  vtdue,  It  amounted, 
at  most,  to  a  special  traverse  of  the  allegation  of 
title  in  the  Cook  County  Bank ;  and  that  the 
testimony  for  Uie  defendant  should  have  been 
res^ned  within  the  limits  of  the  allegations  in 
such  special  traverse. 

The  counsel  for  the  plaintiff  is  mistaken  in 
treating  the  two  branches  of  section  600  as  in 
the  alternative.  A  defendant  is  not  limited  to 
the  one  or  the  otlier.  He  may  in  bis  answer 
embody  both  a  denial,  general  or  special,  and 
a  statement  of  new  matter  constituting  a  de- 
fense. Such  Uthe  express  language  of  the  stat- 
ute. [S20 

The  complaiat  in  this  case  avers  that  the  three 
notes  were,  at  the  date  when  they  were  paid,the 
property  of  the  plaintiff.  This  wasa  fact  which, 
on  a  general  denial,  It  was  necessary  for  the 
plaintiff  to  prove.  The  answer  does  not  aver 
that  Bowen  owned  the  notes,  but  only  that  he 
borrowed  the  money  and  transferred  the  notes 
to  the  defendant,  be  then  having  the  legal  title 
to  them,  and  claiming  and  the  defendant  be- 
lieving him  to  be  the  owner ;  and  that  the  de- 
fendant received  the  surplus  money  and,believ 
ing  it  to  belong  to  Bowen,  iipplied  it  In  the  man- 
ner  stated.  Tliere  is  no  statement  of  ownership 
in  Bowen  or  In  any  other  pei-son,  at  any  time, 
and  no  admission  of  ownership  in  the  plnintifl 
when  the  notes  were  paid,  which  Istbeonly  allfr 
gation  as  to  ownership  in  the  complaint.  There- 
fore, when  the  answer  then  goes  on  to  deny  each 
and  every  allegation  In  the  complaint  except  as 
before  in  the  answer  stated  or  admitted,  it  nec- 
essarily denies  the  allegation  of  the  complaint 
aa  to  ownership  in  the  plaintiff.  The  same 
thing  Is  true  as  to  the  averments  in  the  second 
defense.  They  conclude  by  saying,  not  that  at 
all  times  Bowen  was  the  owner,  but  that  the  de- 
fendant at  all  times  believed  him  to  be  the  owner: 
and  then  a  like  denial  is  made  as  to  the  second 
defense.  There  was  no  ambiguity  about  this 
and  there  could  be  no  doubt  or  surprise.  The 
averment  of  the  complaint  as  to  this  plaintiff's 
ownership  was  thereby  denied,  the  issue  aa  to 
that  was  made,  and  the  defendant  had  a  right 
to  prove  anything  which  went  to  contradict  such 
ownership,  by  suowlngowiwrsfaip  In  Bowen -or 
Allen  or  anyone  else. 

It  is  provided  by  section  619  of  the  Code  of 
Civil  Procedure,  that  the  allegations  of  a  plead- 
ing must  be  liberally  construed,  with  a  view  to 
substantial  justice  lietween  the  parties;  and  sec- 
tion 546  provides  that  where  one  or  more  de- 
nials or  allegations,  contained  In  a  pleading, 
are  so  indefinite  or  uncertain  tliat  the  precise 
meaning  or  application  thereof  is  not  apparent, 
the  coiut  may  require  the  pleading  to  be  made 
definite  and  certain,  by  amendment.  The  rem- 
edy is  by  motion.  People  v.  Ryder,  13  N.  T., 
438;  and  it  must  be  made  before  trial,  in  a  case 
like  the  present,  where  the  objection  is  that  a 
denial  is  indefinite  or  uncerUdn,  and  the  rem- 
edy  is  not  by  excluding  evidence  at  the  triaL  [**1 
Greenfield  v.  In*.  Co,,  il  N.  T.,  480,  487. 

But,  it  is  well  settled,  hi  New  Tork.  that  a 
denial  in  the  form  liere  in  question  is  proper. 
The  form  is  that  every  all^aUon  is  dented  "ex- 
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OKA  OB  hereinbefore  stated  or  admitted."  In 
Tounfft  v.  Smt,  46  N.  T.,  672,  material  alle- 
gations InacompIalDt,  whidi.  If  controTerted, 
presented  an  issue  of  fact  for  trial,  were  not  ex- 
pressly admitted  and  were  not  alluded  to  in  the 
•tatement  of  special  facts  alleged  in  the  anawer, 
and  it  was  held  that  they  were  to  be  regarded  as 
controverted  under  a  denial  of  each  and  every 
■negation  of  the  complaint  not  "  herein  admit- 
ted or  stated."  In  Allii  v.  Leonard,  46  N.  Y., 
688,  fuUy  reported  in  33  Alianjf  L.  J.,  28,  the 
same  principle  was  applied  to  an  answer  which 
admitted  certain  allegations  in  a  complaint  and 
dolled  all  except  those  expressly  admitted.  We 
legBid  it  as  the  rule  In  Kew  y  ork,  that  a  de- 
nial, such  as  is  found  in  the  answer  in  this  caae, 
In  connection  with  the  rest  of  the  answer,  ts  a 
Boffldentdenial  to  raise  an  Issue  as  to  the  plaint- 
UPs  ownership  of  the  notes  and  to  warrant  evi> 
dence  to  show  any  other  ownership.  Under 
aach  a  denial,  a  defendant  has  a  ririit  to  prove 
anything  that  will  show  the  alleKatlon  covered 
1^  the  Mnial  to  be  untrue.  WfieSer  t.  BiUinga, 
88  N.  Y.  ,268;  Hier  v.  QraiU,  47  Id.,378;  &rwn- 
Md  v.  iTit.  Oo.  [tupral;  Wmr  B^dm,  48 
Id.,  286. 

Tbe  plaintiff  also  objecta  that  certain  testi- 
mony brought  out  on  the  croas-cxamlnatlon  of 
the  witness  Kenneiliasaet,  was  not  responsive 
to  anything  elicited  on  his  direct  examination. 
Bnt  no  otnection  was  taken  at  the  trial  on  that 
ground.  Tbe  objection  taken  was  that  the  testi- 
mony was  irrelevant;  meaning  that  it  was  not 
admissible  under  the  answer  because  It  tended 
to  prove  that  Allen  owned  the  notes. 

Under  the  objection  of  the  defendant,  the 
court,  at  the  trisl,  excluded  entries  made  in  tbe 
books  of  tbe  Cook  Coun^  Bank  in  June  1875. 
after  the  plaintiff  was  appointed  Receiver,  and 
after  tbe  notes  were  mid  and  after  the  surplus 
was  appropriated.  The  exclusion  of  these  en- 
trie*  was  proper.  The  rights  of  the  defendant 
8281  ooold  not  be  vuied-l^  entries  thus  made  be- 
cause  they  were  not  oontemporaneons  entries, 
mde  In  the  due  course  of  the  ouainess,  as  a  part 
of  the  re*  getta,  but  were  made  by  one  of  the 
parties  after  the  rights  of  the  other  party  bad 
become  fixed. 

There  is  but  one  more  point  for  consideration. 
The  plaintiff  introduced  in  evidence  a  deposi- 
tion of  Allen,  taken  In  February,  1879,  to  the 
ofliBCt  that  be  for  himself  IndlTiduaUy  had  ino- 
aned  Bowen  to  obtain  the  loan  from  the  de- 
fendant, and  that  he  used  the  money,  although 
be  did  not  provide  tbe  ooUaterals,  and  that  he 
gave  no  instructions  to  transfer  the  three  notes 
or  Uielr  proceeds  to  any  other  account  The 
ptafn^Tfr  also  put  in  a  second  deposition  of  Allen, 
taken  in  December,  1679,  in  whidi  he  stated 
that  the  three  notes  belonged  to  the  Cook  County 
Bank  when  tbe  loan  was  obtained;  that  it  was 
obtained  for  the  use  of  that  bank;  that  he  was 
mistaken  in  his  first  deposition,  because  he  had 
not  thencarefully  considered  the  matter  and  was 
without  books  and  papers  to  refresh  his  mem- 
ay;  that  the  proceeds  of  the  loan  went  to  the 
«m(lit  and  benefit  of  the  Cook  County  Bank; 
that  the  sorpliu  of  tiie  notes  bdonged  to  that 
tank;  and  toat  the  reaBon  he  believed  so  was 
tiiat  he  never  used  attempted  to  use  the  sur- 
plus and  never  gave  any  direction  iae  its  appli- 
cation to  any  purpose.  Afterwards,  Bowen,  on 
his  examination,  was  asked  by  the  defendant  to 


state  whether  AUen  gave  him  any  direction  aa 
to  the  use  of  such  iwi^ui.  The  pli^fatiff 
Jected  generally  to  the  erldenoe,  and  tiw  court 
allowed  it  as  competent  in  contradiction  (Kt  the 
testimony  of  AUen  on  the  subject,  Bowen  then 
testified  that  Allen  told  him  to  appropriate  the 
surplus  on  the  note  of  AUen  indorsed  by  Bowen, 
on  which  it  was  appUed.  It  is  plain  that  this 
evidence  was  competenL  It  was  not  offered  in 
Impeachment  of  AUen,  as  going  to  show  that 
on  some  occasioa  he  bad  told  Bowen  that  he 
had  given  instructions  to  a[^troprlate  the  sur- 
plus of  the  notes.  In  such  a  case  it  would  have 
been  necessa^  to  ask  Allen  in  advance  whether 
he  had  not  told  Bowen  that  he  bad  given  such 
instructions,  in  order  to  direct  his  attention  to 
the  qieciflc  person  to  whom  It  was  alleged  that 
he  had  made  a  statement  that  be  had  riven  such 
Instructions,  when  be  was  now  testifying  that 
he  bad  not  given  such  instructions.  But  the  rsssi 
evidence  offered  was  not  of  that  character.  The 
issue  on  trial  was,  whether  the  notes  belonged 
to  Allen  or  the  Cook  County  Bank.  To  prove 
they  did  not  belong  to  Allen,  the  plaintiff  had 

Erocured  Allen  to  testify  that  the  reason  he  he- 
aved that  the  surplus  of  the  notes  belonged  to 
the  Cook  County  Bank  was  because  he  had 
never  given  any  olrectiona  to  vpp\s  tbemrplu 
to  any  purpose.  The  answer  stated  that  the  de- 
fendant had  applied  the  surplus  by  direction  of 
Bowen,  Then,  when  Bowen  was  afterwarda 
examined  by  the  defendant  to  show  that  Allen 
owned  tbe  three  notes,  he  testified  that  Allen 
tcdd  him  to  wply  the  surphis  on  a  note  of  hia^ 
indorsed  by  Bowen,  which  the  defendant  liad. 
This  was  Gurect  proof  on  a  direct  issue  In  the 
caw.  and  not  proof  on  a  collateral  matter. 
JliejMdgrMTU  of  the  Oireuit  Court  it  q^mud. 
True  oop7.  Teat : 

James  H.  HoKenney,  C3erk,  Sup.  Court,  U.  8. 


WILLIAM  DRURY,  Appt., 

V. 

AKNIE  B.  HA  YDEN, 

^  8.  C,  Beporter'a  ed.,  tOWJi 

Agnmmt  toattume  mortgage,  inmiedin  a4mA 
-^eko  majf  rdeam  it. 

•WkBHilaareoordeddead  of  land  lubjeot  to  e 
aMWtBBffe,  an  agreement  of  tbe  sraatee  to  aasuma 
afkauar  it  is  luiertAd  by  mistake  of  the  ncrlwiec 
BUdUliiDSttlielntenUoii  of  (be  f^iHee,  and  on  tiw 
dlKaverr  of  the  mistnke  the  (rrmntCT  nleasas  (he 
rranfcee  tmn  all  UabiUtr  under  the  agraanent,  a, 
court  nf  equl^  wiu  hoc  onforoo  tta«  agreemeat  at 
thaiultaf  onewbD,In{giiorailoeaf  th«  Beroement 
■nd  before  tho  ex^cutiod  of  the  releaB&  puroha«s 
thaBotas  SDOund  by  tbe  mDitsnge ;  alfhouch  Uta 
RmSTlrftK  tbe  deed  dC  erareraiMia  to  Jd«ii9fMA 
Inteien  aomulnv  on  tbe  notes. 

[No.  879.] 

Argued  Mar.  t6, 1884.    li^eidad  Apr,  7, 1884, 
*  Head  note  by  Mr.  JueUee  Ghat.' 


NoTB.— .Amimption  c/ 


wemiM* :  what  contUMa ;  effect  cf;  emMyance 
jeettommtgaoe.  SeenotstoBlllottv.BaouC,10Bir. 

BTxxvn.,  ms. 

Aeledu  of  grantee  by  ffrontor  from  eotwiMUrt  to  a»> 
tuau  mortgage. 

Whereapenon  assumes  a  mortMe  npon  aeon* 
veyanoe  In  fee.  without  any  ooodltlon,  tSe  crantoa 
oannoC  retract  bis  underbuinc  n<v  the  grantor  his 

^  lUjj.8, 
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APPBALfrom  the  CircultCourt  of  the  United 
States  for  the  Nortbeni  District  of  Illinois. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Mettra.  J.  M.  H.  Bnrg^U*  Abner  Smith  and 
U.  P.  Smitiit  for  appellant: 

Hie  clause  making  the  grantee  assume  pay- 
ment of  the  incumbrances  was  inserted  in  the 
deed  by  mistake,  and  was  invalid  as  between 
the  parties  to  the  deed;  therefore  do  rights  grew 
out  of  such  clause  in  favor  of  the  morigagec. 

£ank  T.  B.  R.  Co.,  18  N.  Y.,  699;  JJunnina 
T.  LeaDtU.  85  N.  Y.,  30;  PardM  v.  Treat,  m 
N.  Y.,385j  BankY.  Burdick.  87  N.  Y'.,40;  Brew- 
«r  T.  Maurtr,  88  Ohio  St., 548;  Benedict  t.  Hunt, 

85  Iowa,  27;  FuiUr  v.  Lamar,  68  Iowa,  477; 
Oiibert  V.  Sanderatm,  SSlovraM^,  Stetien^ Itist. 
T.  Siieridan,  30  N.  J.  Eq.,23;  Parker  v.  Jenka, 

86  N.  J.  Eq.,  898;  Higman  t.  ^ev>art,'&6  Mich., 
613;  Huebech  v.  ached,  81  111.,  281. 

The  appellant  is  not  estopped  to  deny  that 
he  became  liable  for  the  payment  of  the  mort- 
gage debt. 

Bank  v.  R  R.  Go.  i^pra);  Seaman  t.  Whit- 
ney,  24  Wend.,  260;  Thwp  T.  Voal  Oo.,  48  N. 
Y.,  253;  see,  also,  Thompson  v.  Dearborn,  107 
111.,  87;  Higman  v.  Stewart  {supra);  Jackaon  v. 
Brinckerhoff,  8  Johns.  Cas.,  100;  Rej/nolda  v. 
Loun^ury,  6  Hill,  534;  Smith  v.  Newton,  88 
lU. .  230;  KuU  T.  Jlfa^r,  23  N.  J.  Eq^84;  Conr 
nifian  v.  Thompson,  111  Mass.,  270;  Hill  v.  Ep- 
ley,  81  Pa.  St..  881. 

Meaeri.  RoBwellB.BaeoBandFSIiaffl.S 

l^ffc,  for  appellee: 

The  effect, -construction  and  Interpretation  of 
the  assumption  clause  in  the  deed,  is  governed 
and  controlled  by  the  law  of  the  State  of  Illi- 
nois, where  it  was  made  and  was  to  be  [>cr- 
formed,  and  such  law,  whether  embraced  in  the 
statutes  of  said  Utate  or  in  the  decisions  of  its 
court,  is  binding  upon  this  court. 

MeGoon  v.  Scales,  9  Wall.,  27(76U.  S..  XIX., 
646);  Brine  v.  Int.  Co.,  96  U.  S.,  827  (XXIV., 
858);  Jaekeon  t.  Chete,  13  Wheat.,  162;  Orvie 
T.  PdieeU,  98  U.  S.,  176  (XXV.,  238). 

The  appellant  became  liable  to  pay  the  mort- 
gage indebtedness,  by  virtue  of  the  assumption 
clause,  and  such  liability  inured  to  the  benefit 
of  the  appellee  as  the  owner  of  the  mortgage 
indebtedness;  and  it  is  immaterial  whetlier  ms 
grantor,  Daggett,  was  personally  liable  for  the 
mortgage  debt  or  not. 

Hand -7.  Kennedy,  83 N.  Y.,149;  Rose-v.  Ken- 
niton,  88  Iowa,  396;  Comttoek  v.  Hitt,  37  HI., 
642;  Fitzgerald  v.  Barker,  70  Mo.,  685;  Heim 
V.  Vogel,  69  Mo.,  529;  BatseU  v.  Hughet,  43 
Wis.,  319;  Urgufiart  v.  Brayton,  13  R.  I.,  169; 
Merriman  v,  Moore,  90  Pa.  St.,  78;  Breaer  v. 
Maurer,  38  Ohio  St..  648;  Rogers  v.  Herron,  92 
lU..  988;  Bmmy,  Walker,  lOT  Dl..  540;  Twiehr 


ell  v.  Jtfeart,  8  Biss.,  211;  Flag  T.  OMmacher, 
98  HI..  293;  Jones.  Morte.,  8d  ed.,  sec.  768. 

The  pretended  release  from  Daggett  was  in* 
operative  to  devest  appellee's  rights  as  a  bona 
fife  purchaser  for  value,  while  said  assumption 
climse  stood  upon  tJie  record  unreleased. 

Campbell  v.  Smith,  71  N.  Y.,  26;  DouglatT. 
milt.  18  Hun,  88;  Judson  v.  Dada,  79  N.  Y., 
QTi;  Hank  v.  Savery,  127  Muss.,  75;  Coolidgev. 
Smith,  129  Mass.,  554;  Mulilig  v.  Fi^,  l8l 
Mass.,  110;  Rogerav.  (?Mn«U,  58Mo.,689;  Orav- 
ford  V.  Edwards,^  Mich.  .854;  Miller  v.  TAomp- 
son,  84  Mich..  10;  Batsett  v.  Hughca,  48  Wis., 
319;  Jones.  Mort.,  8d  ed.,  sees.  763, 764;  Park- 
inion  V.  Blierman,  74  N.  Y.,  88;Sie(ft  v.  Smith, 
103  U.  S.,442vXXVI..  193). 

Tbe  alleged  mistake  cannot  be  setup  against 
the  appellee,  a  fttmajltb  purchaser  for  value  and 
without  notice. 

Siekmon  v,  W«»d,69 111..829;  Emery  v.  Mohler, 
Qfi  III..  221;  Boaen  v.  Qallovay,  98  III.,  41 ; 
Eerr,  Fraud  and  M..  846;  Story,  £q.  Jur.,aec. 
16.^;  Canal  Oo.  v.  Mmtgomerv,  96  U.  S.,  16 
CXXrV.,  346). 

The  court  had  jurifldiction  of  both  the  par^ 
ties  and  the  subject-matter,  and  it  was  compe- 
tent for  it  to  frant  final  rdief  and,  under  the 
ead^BuIe  in  Equity  of  the  U.  S.  Courts,  to  ren> 
der  a  personal  decree  against  the  appellant. 

Bett^  Tnutee  v.  Brew,  Chic.  Leg.  N.,  Nov. 
8,  1879. 

Mr.  Juttiee  Gi«>y  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  in  equity,  in 
favor  of  the  holder  of  promisstny  notes MCixrad 
by  li  mortgage  of  land  in  Chicago,  for  the  pay- 
ment by  the  appellant,  personally  of  the  snm 
iliiif  on  those  notes.  The  materinl  facts  appear- 
ing by  the  pleadings  and  proofs  are  as  follows: 

On  July  28,  1875,  Solomon  Snow,  owning 
the  land,  made  two  mortgages  thereof,  in  the 
form  of  trust-deeds,  with  power  of  sale  in  case 
of  default  in  payment  of  the  principal  or  inters 
BBt  of  cert^n  promissory  notes  of  the  same  date, 
made  by  him  to  Joseph  E.  Lockwood;  the  first 
mortprage  to  Edwin  C.  Lamed  as  trustee,  to  se- 
cure the  payment  of  a  note  for  $28,000,  payable 
in  U  ve  years,  and  the  second  mortgage  to  Ros- 
wcll  B.  Bacon  as  trustee,  to  secure  the  payment 
of  iwo  notes  for  $6,000  each,  payable  in  two 
and  three  years  respectively;  and,  on  December 
14, 1875,  conveyed  the  land  by  warranty  deed 
to  William  C.  Snow,  subject  to  the  two  mort- 
gages, which  the  latter  assumed  and  agreed  to 
piiy  and  save  him  harmless  from.  On  Januair 
■2^,  1876,  William  C.  Snow  conveyed  the  land 
by  warranty  deed  to  Isaac  M.  Daggett,  subject 
to  the  two  mortgages,  but  without  any  stipula- 
tion, that  Daggett  should  assume  and  pay  them. 
On  April  13,n[876,  Daggett  coDTeyea  the  land 


deed.  Oamsey  V.Rogers. IT N.T., 288  ;  8.0.,7Am. 
Hep.,  440 ;  Douglass  v.  Wells,  18  Hun,  88 :  Raoner  v. 
McMullen,  5  Abb.  (N.  C).  2«. 

It  has  been  held,  however,  that  the  assumption  of 
the  mortgage  by  the  ffrantee  must  become  knowo 
to  the  mortgagee  and  he  accepted  by  him  before  It 
becomes  Irrevocable,  and  that  so  long  as  it  Is  un- 
known or  unacceptea  by  the  mortgagee  the  person 
creating  may  release  It.  WhlHng  v.  (Tearty,  14  Bun, 
<S6 ;  K^ly  V.  Itobertfl,  40  N.  Y.,  £13;  Oiibert  v.  San- 
derson, 36  Iowa,  349;  B.  C.,  41  Am.  Rep.,  103. 

Tt  has  also  been  held  that  where  the  nnntee  at 
any  time  before  foreclosure  conveys  to  His  grantor 
in  good  faith  who  BMumes  the  mortgage,  the  liabil- 

111  u.  s. 


1^  of  the  former  to  the  holder  of  the  moiteaceli 
discharged.  Lains  v.  Byrne,  84  N.  J.  Bq.,  B8;  Oro- 
well  V.  Hospital,     N.  J.  Eq..  6W. 

Where  a  release  of  on  assumption  of  a  mortgage 
was  bona  fide  agreed  upon  before  foreclosure  was 
commenced  and,  after  the  suit  was  brought  ttI  tbout 
the  knowledge  ox  the  parties  to  the  release.  It  was 
made  and  the  consideration  paid,  the  release  was 
held  vaUd.  O'Neill  r.  Clark.  ^  N.  J.  Eq.,  444. 

Where  there  in  a  contempomneous  agreement  to 
release  the  grantee  from  his  assumption  of  the 
mortgage,  a  roleaae  by  the  mortgagor  in  fulfill- 
ment thereof  Is  valid.  Devlin  v.  murpby,  66  How. 
PTmSSS;  &C.,5Abb.N.a,H& 
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warranty  deed  to  William  Drury,  subject  to 
the  two  mortgages,  "both  of  which  said  incum- 
brances the  party  of  the  second  part  herein  as- 
sumes and  agrees  to  pay."  Each  of  the  mort- 
rages  and  deeds  was  duly  recorded  within  a 
few  days  after  its  date.  Di^un',  after  receiving 
the  conveyance  to  him,  paid  mterest  accruing 
on  the  notes  secured  by  each  mortgage. 

The  testimony  of  Daggett,  of  Drury  and  of 
the  broker  who  negotutted  the  sale  between 
them,  conclusiTely  shows  that  the  clause  ia  this 
last  deed,  bv  which  Daggett  agreed  to  assume 
and  pav  the  incumbrauces,  was  mserted  by  mis- 
take of  the  scriveDer,  without  the  knowledge 
and  contrary  to  the  intention  and  agreement  of 
the  parties.  On  July  13,  1877.  as  soon  aa  the 
mistake  was  discovdred,  Daggett  executed  a 
deed  of  release  to  Drury,  redang  the  mistake 
and,  therefore,  releasing  him  from  all  liability, 
demand  or  right  of  acnon,  arising  from  or  out 
of  that  agreement  This  release  was  recorded 
on  JulyTs,  1877. 

About  November  1,  1876,  Annie  D.  Hayden, 
the  appellee,  purchased  from  Lockwood,  for  a 
valuable  consideration,  the  two  notes  held  by 
hira  and  secured  by  the  second  mortgage.  But 
she  did  not  aUege  or  offer  any  evidence  tending 
to  prove  that,  at  the  time  of  purchasing  the 
notes,  ^e  knew  of  or  relied  upon  the  clause  in 
r.oKi  *8ed  of  April  12. 1878.  Her  original  bill  in 
iSXo  J  (IjJb  case  was  filed  on  January  26,  igTS,  agniost 
the  morteagor,  the  trustees  named  in  each  mort- 
gage andthe  successive  purchasers  of  the  equity 
of  redemption,  for  a  foreclosure  of  the  second 
mortra^  and  a  sale  of  the  land,  by  reason  of 
default  m  the  payment  of  interest  on  her  notes, 
and  for  a  personal  decree  against  Drury  for  the 
amount  oi  any  deficiency,  in  the  proceeds  of  the 
sale,  to  pay  her  debt.  After  answer  ond  replica- 
tion, the  case  wai  referred  to  a  master,  who  on 
February  6, 1880,  reported  that  the  sum  due  to 
her  was  $16,194.21.  It  was  alleged  in  a  suople- 
mental  bill  filed  on  February  18,  1880,  and  was 
admitted  in  the  answer  thereto,  that,  pending 
this  suit,  the  holder  of  the  first  mort^^  had 
filed  a  bill  and  obtained  a  decree  of  foreclosure, 
under  which  the  land  had  been  sold  and  con> 
veyed  to  the  purchaser,  and  that  the  mortgagor 
was  insolvent.  The  circuit  court  entered  a  final 
decree,  in  accordance  with  the  prayer  of  Hay- 
den's  supplemental  bill,  for  the  payment  by 
Druiy  of  the  sum  reported  by  the  Duster.  See, 
Saifdeny.  Srwm,  9  Biss.,  511.  From  that  de- 
cree, this  appeal  is  taken. 

The  case  presented  1^  the  pleadings  and 
[227]  proofs  appears  to  us  a  plun  one. 

Itis  unnecessary,  for  the  pprpose  of  deciding 
it,  to  consider  any  of  those  questions,  suggested 
at  the  argument  upon  wmch  there  have  been 
varying  decisions  in  different  States ;  such  as, 
whether  an  agreement  of  the  grantee,  in  a  deed 
poll  of  land,  to  assume  and  pay  an  existing 
mortgage,  is  in  the  nature  of  an  amimpiit,  im- 
plied from  the  acceptance  of  the  deed,  or  is  in 
the  nature  of  a  covenant,  being  in  an  instru- 
ment scaled  by  the  other  party ;  whether  a  suit 
upon  such  an  agreement  must  be  brought  by  the 
grantor,  from  whom  alone  the  consideration 
moves,  or  may  be  brought  by  the  mortgagee,  as 
a  person  to  whose  benefit  the  agreement  mures ; 
how  far  the  mortgagee  is  entitled,  by  way  of 
subrogation,  to  avail  himself  in  equity  of  the 
rights  of  tbe  grantor ;  and  wbetha  or  not  the . 

ilO 


mortgagee  has  anv  il^ts  under  such  an  agree- 
ment in  a  deed  from  one  who  is  not  hlT^wlf 
personally  liable  to  pay  the  mortgage  debt. 

The  appellee,  by  her  purchase  of  Ue  notes  se- 
cured by  the  second  mortgage,  doubtiess  ao- 

?uired  all  the  rights  of  the  mortgagee.  Oanal 
to.  V.  Mbntgtmmt/,  05  U.  8.,  16  puOV.,  Mffl; 
Swift  V.  Smith,  103  U.  8.,  442  [XXVI.,  198]. 
But  having  purchased  in  ignorance  of  the  sup- 
posed agreement  of  Druir  in  the  deed  of  con- 
veyance from  Daggett  to  him,  and  having  done 
nothing  upon  the  faith  of  that  agreement,  iriie 
has  DO  greater  right  by  estoppel  against  Drury 
than  the  mortgagee  had.  Thenuwlgageehadno 
part  in  obtfdning  and  paid  no  connderatlon  for 
that  agreement  and,  upon  the  most  favorable 
construction,  had  no  greater  right  under  It  than 
Daggett,  with  whom  It  purported  to  have  been 
made. 

On  the  facts  of  this  case,  Daggett,  in  a  court 
of  equity  at  least,  never  had  any  right  to  enforce 
thatagreemcntagainatDmry.  Tbepaymentof 
interest  on  the  mortgage  notes  would  naturally 
be  made  by  Drury  to  prevent  a  foreclosure  of 
the  mort£i^  on  bis  land,  and  cannot  be  held  to 
be  an  affirmance  of  an  agi-eement  of  which  he 
had  no  actual  knowledge.  The  clause  contain- 
ing the  agreement  being  conclusively  proved  to 
have  been  inserted  in  the  deed  bv  mistake  of  the 
scrivener,  without  the  knowlcage  and  against 
the  intention  of  the  parties,  a  court  of  equity, 
upon  a  bill  filed  by  Dnuy  for  the  purpose,  i 
would  have  decreed  a  reformation  of  the  deed 
by  striking  out  that  clause.  S^Uott  v.  SaektU, 
108  U.  S..  183  [XXVII..  679].  The  release  ex 
ccuted  by  Daggett  to  Drury  has  the  same  effect, 
and  no  more. 

Itfollota  ffiat  ffii  appeBee  ?teu  tw  emity  agaimt 
the  appdtant,  and  the  decree  tifiht  CiTtuiX  Churt 
mvat  be  reversed  and  t/te  ease  r§maitded,  vith  di' 
reetiont  to  dismiss  tiie  biU. 
True  oop7.  Test : 

James  H.  HcEenner,  caerk,  Bup,  Court,  V.  B 


ROBERT  HAYES,  A  Minor,  by  Gsobob  a 
Frte,  His  Next  Friend,  Pljf.  in  Brr., 
«. 

MICHIGAN  CENTRAL  RAILROAD  COM- 
PANY. 

fSee  8.  C  Beporter*B  ed..  m-m,) 

Duty  of  railroad  company  to  erect  fctiea—potp- 
er  of  city  council — ooidenee  of  riegligenee — ev- 
CUM  for  non  construMon— proof  of  cause  of 
ir^ury. 

1.  An  ordinance  of  a  city  grontlnff  to  a  rsllroad 
compaar  Uie  nghtof  way  over  publlo  grounds  for 
tracks,  providing  the  company  should  erect  fences 
to  secure  persons  and  property  from  danrer,  Is  not 
merely  a  contract,  but  is  also  a  municipal  rogniTa- 
tioo,  and  If  duly  authorteed  by  the  Legislature  has 
the  rurcc  of  Inw  wltblc  tbe  limits  af  tbe  city. 

2j  A  ]iivi'  of  .u  ritnte,  (jOnfertinff  piiwiT  iii.'yn  a  fliW 
OciunTll  to  n'TnlrP  ntJlriin-J  cdinpiini'w  tu  jirortfl* 

Er-i-UVtl'.'n  jit"niii^?t  injury  to  pLTSw'iia  an'!  pruperly 
I  thf  -r  Jill'  |-[lilri>ijilS,  C'.'tiftM  HUttiuritj'  (ipoD 
thi;  iJi  iiJL  iL'H'^rLity  l-o  iieLi'jTBi'llsh  tliut  jiiiiriiO^t'  t>y 
Bin:li  [■•  'iiiirL'iJKjitA  iia  in  ile  disiTetlon  ft  mnj-  pro 
scrt*x' ;  nii'l^  au  onlinunce  of  tbe  city  m]iilring  tlie 
eroc'ti'in  ff  a.  fcnty  »t  otbpr  Imrritr  tatweeo  the 
rsilnniHi  tntcks  ai\d  tho  put>Uc  blghwnv?  and  [tu'kt 
oi  III''  '  ity  Is  B  rcoaODBbio  pro^ladm,  clo< 
tbfj  lunit*  lit  eooh  authorlRT' 


oi  III''  '  ity  Is  B  rcoaODBbio  pro^ladm,  cloarly  WltflU 
"irj  lunit*  lit  eooh  authorlRT' 
3.  ^UhO'Ugll  la  case  of  ilUlUT  to  pcr^nq  by 
son.  vt  Hia  Sslburs  oC  tiba  1100:^07  ^  erect  such 
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feiH3Q,9orti  iMiinttJiDotQinudBHlTflof  Ui*  lUMlty 
of  tli9oaiDp4Dy  Imnwottraof  Holijiianovi  rotiJ^li 
(Lctdoa  wUi  lie  for  tM  pqnaziu  mjunri  xid 
breac-b  ot  duty  wiU  bs  avlooioe  of  JHtronDoa- 

4.  Alihougii  the  ardinaEioa  prflacrlDM  tbmfe  mnih. 
teooe  la  to  be  of  Hucb  a  bright  ae  the  oomman  oaun- 
crll  may  direct,  tba  failure  of  tbe  oommoa  aoaitoU  to 
Its  belffht  does  not  ezouH  tba  rallpc*!  oom- 
pmay  troai  tCe  du^  ot  Iti  flocnmodaiL, 

5-  Although]  tha  -wBot  of  ■,  fonoe  wu4  not  the  «Ql- 
-clerit  cau^ccaioa  cauMns.  of  tbe  lDjur>^,  ret  If  It  was 
<»uMr  'jutt  nAn,  acBuae  vhlcii  Ir  it  iiaci  Eotc^- 
UfteA,  Lbe  Injury  woilld  DOt  liavc  takGD.  plliCi^  the 
CoiDl^HDy  laliat)l«.)uid  that  loaquestLun  of  fact ;  and 
tbo  oviaerice  tlie  circuraetancoa,  showing  nugll- 
«ac«  on  Che  part  of  tha  defendant  which  may  bavs 
Emb  tkftJAKUaUtH  of  tbe  Injury  40  tLa  pUtnUlT, 

F ERROR  to  the  Oireuit  Court  of  the  United 
States  for  the  Northern  District  of  nUnois. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Meaar*.  A.  D.  Ricfa«  Oee^rge  C.  Frye  and  J, 
W.  Merriam,  for  plaintiff  in  error: 
The  Illinois  Ceotral  Railroad  Company  should 
have  erected  and  maintained  a  fence  or  other 
•uitable  works,  to  protect  perBons  upon  the  park 
from  danger.  The  omisnon  to  do  ao  waa  gnm 

"^hSr.  &  Redf.  Neg.,  sees.  13,  64;  Thomp. 
Neg.  1282;  Ad.  Torts,  4A;  Cooley,  Torta,  658; 
ficdg.  Dam..  664;  State  y.  B.  R.  Oo..  62  N.  H., 
«28;i2.  B.  Co.  V.  Terkune,  50  111..  151;  Au*tin 
T.  R.  R.  Go,  11  Eng.  L.  ft  E.,  61S;  MareoU  v. 
B.  R.  Co.,  49  Hich.,  W;  Mamn v.  Skaumeaomi, 

n  in.,  m. 

The  Uichigan  Central  Railroad  Company  is 
equally  as  liaBle  a»  the  niinois  Central  Railroad 

Company. 

R.  R  Co.  V.  KanouM,  89  IlL.  373;  R.  R.  Co. 
¥.  iiumioM,  40  III.,  148;  R.  R.  Go.  v.  Zrtne,  88 
HI.,  448;  R.  R.  Go.  t.  Barron,  5  WaU.,  IW  f73 
0.  8..  XVm.,  694);  R.R.  Co  v.  Brown,  17 
Wall.,  445  (84  U.  B.  XXI.,  676);  CUmmi  t. 
Canfidd.  28  Vt..  802;  TVacv  v.  R.  R.  Co.,  88 
K.t..  433;  ITeWv.  R.R.Go.,  57  Me., 117;  Chicago 
T.  ^lwi«r,60I11..82a. 

The  diere  fact  that  plaintiff  was  upon  a  rail* 
road  track.wben  injured,  does  not  bar  recovery. 

Redf.  BaU..  546;  R.  R.  Co.  v.  Stout,  17  Wall., 
657  (84  U.  8.,  XXI.,745):^<tfiiv.  R.  R.  Co.,2\ 
llinn..  207;  Kay  v.  B.  R.  Co.,  65  Pa.  St.  272; 
TomUeyy.  B.  R.  Co.,  68  Wis.,  ^;B.B.Oo.  y. 
MeQinni*.  71  HI.,  846;  LoomU  T.  Terry,  It 
Wend..  497. 

The  want  of  the  fence  was  the  proximate 
■cause  of  the  injury. 

R.  R.  Co.  v.  Keilosg,  94  U.  8.,  469  (XXIV., 
S56):  R.  R.  Co.  v.  Fteidin^,  48  Pa.  St..  820;  R. 
R.  Oo,  Y.dfaJumey,  67  Pa.  St.,  187;  Saiitbury  y. 
Ikrchenroder,  106  HasB.,  458;  Sehmidt  v.  R.  R, 
Co.,  aa  Wis..  186;  BirgeY.  Gardiner,  19  Conn., 
807;  Brown  v.  R.  R.  Co.,  60  Mo.,  481. 

The  proximate  cause  of  the  injury  to  the 
plaintiff  is  a  question  for  the  jury. 

R.  R.  Co.  V.  Stout,  17  WaU.,  668  (84  U.  8., 
XXL,748):i?.  AGb.  Y.EeUogg{auwa):  Manehet- 
<r  Eriea»on.  105  U.  S.,  847  (XXVI.,  1099): 
F^rbank*  r.  Km;  70  Fa.  SC.  86;  Jfefl^  v. 
Stone,  58  Pfc  St.,  486;  Trow  y,  B.  B.  Co.,  24 
Vt.,  488;  Lak6Y.  Miaiken.  62  Me.,  240;  R.  R. 
Oo.  Y.  Pindar,  SS  111,  447;  PerUyv.  R.  R  Co., 
88  Mass.,  414;  KoUoggY.  R.R.  Co.,  26  Wis.,  288. 

Negligence  is  a  quettlon  for  the  Jury. 
Ill  V.  8. 


R.  ROo.Y.  Gladmon,  16  Wall.,  401  (82  U. 
8..  XXI.,  114);  A  R,  Oo.  T.  £«0u((ntpra):  Mar* 
eoU  V. R.  B.Ob.,  47  Ulch.  J;  B.O0.V. OoUam, 
78  Ind.,  261;  Park  t.  ffBrim,  28  Godd.,  888; 
R.  R.  Co.  V.  Beekor,  78  DL,  ^;  State  T.  A  JZ. 
Cb.,62N.  H.,638. 

Meme  Aahley  Pond.  Wii^  Bnter  and  A. 
Z.  Oibome,  for  defendant  in  error: 

The  defendant  la  not  liable  at  common  law 
for  failure  to  fence  the  right  of  way. 

VandeegHft  y.R  B.  Oo.,%  Houst,  287:  5.  R. 
Co.  V.  14111.,  211;  B.  B.  Oo.  v.  Brwgt^ 

182  Mass.,  24;  BichmtmdY.  B,  R.  Co.,  18  C^., 
851;  B.  B.  Co.  v.  Baber,  43  Ga.,  m,  RRCo. 
Y.PateJUn,  16  111.,  198;  R  R Co.y.  Becdy,  17 111., 
581:AJ2.  Oo.  v.ifar(tfr,38Ind..  567;  HenryY. 
B.  B.  a?..  2  la.,  808;  B.  B.  Co.  y.  Milton,  UB. 
Hon.,  7S;  Knight  y.  B,  B.  Co.,  16  La.  Ann., 
106:  IMtiru  v.  B.  B.  Co..  39  Me.,  807;  WtO- 
iatae  v.  B.  B.  O^.,  2  Mich.,  269;  Locke  Y.  B. 
B.  Go.,  16  Minn.,  850;  R.  R  Oo.  y.  FiM,  48 
Miss.,  678;  Gorman  y.  B.  R.  Co.,  26  Mo.,  441; 
Vandegrifi  v.  Rediker,  33  N.  J.  L.  (2  Zab.),  184; 
G.'iapin  v.  R.  R.Co.,9d  N.  H.,  63;  R.  B.  Oo.  v. 
Munger,6Vm„  266;  5.(7.,  4N.  Y.,  m.Gorwin 
Y.  R.  R.  Co.,  18  N.  Y.,  ^iKerwhachar  v.  B.  B. 
Co.,  8  Ohio  Bt.  185:  Pa.  S.O0.Y.  BUM,  86 
Pa.  St.,  164;  lineer  y.  S.  B.  Qt.,  It  L,  404; 
BB.O0.Y.  atneath,  8  Rich..  186;  Burd  y.  & 
B.  Co.,  25  Yt,  188;  Btiu^  y.  B.RO0.,  9  Wis.. 
202. 

In  Re  Bent$elaer,  4  Paige,  668,  contra,  has 
been  discarded  and  practically  overruled  by  the 
subsequent  decisions  in  New  York,  cited  above. 

Outmiy  y.B.  R.  Co..  28  Vt.,  887.  alsoeonAid. 
is  followed  as  to  the  corporation  involved  in 
Trow  Y.  B.  B.  Co.,  24  Vt.,  488,  but  the  doctrine 
above  set  forth  is  fully  recognized  in  the  Hurd 
Gate,  26  Vt.,  cited  above. 

The  defendant  is  not  liable,  under  the  ordi- 
nance above  referred  to  in  the  declaration. 

The  ordinance  and  agreement  between  the 
City  of  Chicago  and  the  Dlinois  Central  Rail- 
nwid  Company,  create  no  liability  other  than  a 
covenant. 

The  obligations  of  the  city  andRailroad  Com- 
pany lie  in  covenant.  The  transaction  is  be- 
tween vendor  and  vendee. 

The  Illinois  Central  may  be  liable  to  the  city 
for  a  breach,  but  the  ordinance  and  agreement 
cannot  be  ^e  basis  of  liability  to  a  ciuzen. 

AtkineonY.  WaterWorkt  Cl9..3£xch.Div..411. 

No  default  is  shown  in  the  performance  of 
the  conditions  of  the  ordinance  and  agreement. 

Action  by  the  city  was  prerequisite  to  per- 
formance by  the  Company. 

Borne  direction  by  the  council,  as  to  the  height 
of  tbc  structure,  was  a  condition  precedent  to 
the  obligation  of  the  Company  to  erect  it 

LentY.  Padelford,  note,  2  Am.  Lead.  Cas..  66; 
Center  v.  Cfenfcr,  88  N.  H.,  818;  Wataon  T. 
Walker,  23  N.H.,  4.71;  Bat7iford  v.  Shaw,  4  Ohio 
St.,  263;  Wa/torrv.J'orfita.  25  Ala.,  139;  VyaeY. 
Wakefiekl,  6  Mees.  &  W.,  442;  S.  G..  7  Mces.  ft 
W.,  l2(i;We»t  Y.Neteton,  ll>uer,284;  Gooo^y, 
Greene,  11  Mees.  ft  W.,  480;  Brooklyn  y.RB. 
47N.  y..475. 

A  failure  to  perform  the  terms  of  the  ordi- 
nance and  agreement  between  the  City  of  Chi- 
cago and  the  Illinois  Central  Railroad  Company, 
would  give  no  rights  except  inter  partea. 

Strangers  to  ue  contract  could  not  benefit 
17  it. 
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Loumy  v.  BroeMyn  (Htu  R  Co.,  76N.  T.,  28. 

The  ordinance,  dissodated  from  the  agree- 
ment between  the  city  and  Company,  cannot 
create  a  dvil  liability,  enforceable  at  common 
law. 

It  was  lUira  vires  the  Corporation  to  give  it 
such  effect. 

The  power  of  the  Legislature  is  plenary  to 
compel  action  on  the  part  of  the  citizen,  and 
iaaclion  may  be  unlawful  and  remediable  civ- 
illy, but  a  municipality  cannot,  by  ordinance, 
create  a  civil  duty. 

Van  Dyke  v,  dndnnaH,  1  Disn.,  683;  B.  B. 
Co.  V.  Ertin,  89  Fa.  St,  71;  JSisnuy  v.  Sptagw, 
11  R.  I.,  456;  e%ynn  v.  Ccmtm  Co.,  40  Md., 812. 

Mr.  JtuUce  Ufttthewa  deUvered  the  opinion 

of  the  court: 

This  action  was  brought  by  the  plaintiff  In 
error,  to  recover  damages  for  personal  Injuries 
alleged  to  have  been  caused  by  the  neglieence 
of  the  defendant  in  error.  After  the  evidence 
in  the  cause  had  been  dosed,  the  court  directed 
the  jury  to  return  a  verdict  for  the  defendant. 
A  bill  of  exceptions,  to  that  ruling,  embodies 
all  the  circumstances  material  to  the  case,  and 
presents  the  question,  upon  this  writ  of  error, 
whether  there  was  sufficient  evidence  to  entitle 
the  plaintiff  below  to  have  the  issues  submitted 
to  tlic  determination  of  the  jury. 

The  defendant,  in  running  its  trains  into 
Chicago,  used  the  tracks  of  the  Illinois  Central 
Sallrood  Company,  under  an  arrangement  be- 
tween them;  and  no  question  is  made  but  that 
the  defendant  is  to  be  treated,  for  the  purposes 
of  this  case,  as  the  owner  as  well  as  occupier  of 
the  tracks.  The  tracks  in  question  arc  situ- 
ated for  a  considerable  distance  in  Chicago,  in- 
cluding the  place  where  the  injury  complained 
of  was  received,  on  the  lake  shore.  They  were 
built,  in  fact,  at  first,  in  the  water  on  piles;  a 
breakwater,  constructed  in  the  lake,  protecting 
them  from  winds  and  waves,  and  on  the  west 
or  land  sidc,the  space  being  filled  in  with  earth, 
a  width  of  about  380  feet,  to  Michigan  Avenue, 
running  parallel  with  the  railroad.  This  space 
between  Michigan  Avenue  and  the  railroad 
tracks  is  public  eround,  called  Lake  Park,  on 
the  south  end  (»which  Is  Park  Row,  a  street 
perpendicular  to  Michigan  Avenue  and  leading 
to  and  across  the  railroad  tracks  to  the  water's 
edge.  Numerous  streets,  from  12th  Street  north 
to  Randolph  Street,  intersect  Michigan  Avenue 
at  rigtit  angles,  about  400  feet  apart,  and  open 
upon  the  pork,  but  do  not  cross  it.  Nothing 
divides  Micliigan  Avenue  from  the  park,  and 
the  two  togetEer  form  one  open  qmce  to  the 
railroad. 

The  right  of  way  for  these  tracks  was  granted 
to  tlie  Company  by  the  City  of  Chicago  over 
public  grounds  by  an  ordinance  of  the  common 
council,  dated  June  14, 1652,  the  6th section  of 
which  is  OS  follows: 

"Sec.  6.  The  said  Company  shall  erect  and 
maintain  on  the  western  or  inner  line  of  the 
gnrand  pointed  out  for  its  main  track  on  the 
lake  shore,  as  Uie  same  is  hereinbefore  defined, 
such  suitable  walls,  fences  or  other  sufficient 
£230]  works  aa  will  prevent  animals  from  straying 
upon  or  obstructing  its  tracks  and  secure  per- 
sons and  property  from  danger,  said  structure 
to  be  of  suitable  materials  and  sightly  appear- 
ance, and  of  such  height  as  the  common  coun- 
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cQ  may  direct,  and  no  change  therein  shall  b» 
made  except  by  mutual  consent;  Provided,  htno- 
ever,  That  the  Company  shall  construct  such 
suitable  gates  at  proper  places,  at  the  ends  of 
the  streets  which  are  now  or  may  hereafter  be 
laid  out,  as  m&y  be  required  by  the  common 
council,  to  afford  safe  access  to  the  lake;  Ani 
provided,  al»o,  That,  In  case  of  the  constructloD 
of  an  outside  harbor,  streets  may  be  laid  out  to 
approach  the  same,  in  the  manner  provided  by 
law.  In  which  case  the  common  council  may 
regulate  the  speed  of  looHnotiTes  and  trains 
across  them." 

It  was  also  provided  In  the  ordinance,  that  it 
should  be  accepted  by  the  Railroad  Company 
within  ninety  days  from  its  passage,  and  th& 
thereupon  a  contract  under  seal  should  be  for- 
mallyexecutedonboth  parta,embodying  the  pro- 
visions of  the  ordinance  and  stipulating  that  the 
permission,  rights  and  privil^es  thereby  con- 
ferred upon  the  Company  should  depend  upon 
their  performance  of  its  requirements.  This 
contract  was  duly  executed  aim  delivered  March 
28,  1868. 

The  work  of  filling  in  the  open  space  between 
the  railroad  tracks  and  the  natural  shore  line 
was  done  gradually.more  rapidly  after  the  great 
fire  of  Octobers,  1871,  when  the  space  was  used 
for  the  deposit^of  the  d^i§  and  ruins  of  build- 
ings, and  the  work  was  completed  substantially 
in  the  winter  of  1877-^. 

In  the  meantime  several  railroad  tracks  had 
been  constructed  1^  the  Railroad  Company  on 
its  right  of  way,  used  by  Itself  and  four  other 
companies  for  five  years  prior  to  the  time  of 
the  mjuiy  complained  of,  and  trains  and  loco- 
motives were  passing  very  ficequently,  almost 
constantly. 

The  Raihroad  Company  had  also  partially 
filled  with  stones  and  earth  the  space  east  of  its 
tracks,  to  the  breakwater,  sufficiently  so  in  some 
places  to  enable  people  to  get  out  to  it  This 
they  were  accustomed  to  do,  for  the  purpose  of 
fisliing  and  other  amusements,  crossing  the 
tra(^  for  that  purpose.  At  one  point  there  was 
a  roadway  across  the  park  and  the  tracks,  used  [231] 
by  wagons  for  tiauUng  materials  for  'filling  up 
the  space,  and  a  flagman  was  stationed  there. 
At  this  point  great  numbers  of  people  crossed 
to  the  breakwater;  from  two  streets,  thepubllo 
were  also  accustomed  to  cross  over  the  tracks 
from  the  park  to  ferry-boats. 

From  Park  Row,  at  the  south  end  of  the  park. 
running  north  a  short  distance,  the  Railroad 
Company,  in  1872,  had  erected  on  the  west  line 
of  its  right  of  way  a  five  board  fence,  the  north 
end  of  which  at  ue  thooe  of  the  injury  to  the 

Elaintlff  was  broken  down.  The  rest  of  it  was 
1  good  order. 

The  park  was  public  ground,  free  to  all  and 
frequent^  by  children  and  others  as  a  place  of 
resort  for  recreation,  especially  on  Sundays. 
Not  far  from  the  south  end  and  about  opposite 
the  end  of  the  fence,  was  a  band  house  for  free 
open  air  concerts. 

The  plaintiif  was  a  boy  between  eight  and 
nine  years  of  age,  bright  and  well  grown,  but 
deaf  and  dumb.  His  parents  wera  laboring  peo- 
ple, living,  at  the  time  of  the  accident,  aliout 
four  blocKS  west  of  Lake  Park.  Across  the 
street  from  where  they  lived  was  a  vacant  lot 
where  children  in  the  neighborhood  frequently 
played.  On  Sunday  afternoon,  March  17, 1878. 
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8t  Patrick*!  Day.  the  plaintiff.  Id  chaige  of  a 
brother  about  two  yean  fUdet,  vent  to  tnia  va- 
cant lot,  with  the  permisidon  of  his  father,  to 
play;  while  playingthere  a  procession  celebrat- 
ing the  day  passed  by,  and  the  plaintiff,  vrith 
other  boys,  but  without  the  obaerration  of  his 
brother,  followed  the  procession  to  Michigan 
Avenue  at  12th  Street,  just  south  of  Lake  Park; 
be  and  his  oompanlons  then  returned  north  to 
the  park,  in  which  they  stopped  to  play;  a  wit- 
ness, going  north  along  and  on  the  west  ude  of 
the  tracks,  when  at  a  point  a  considerable  dis- 
tance north  of  the  end  of  the  broken  fence,  saw 
a  freight  train  of  the  defendant  coming  north; 
taming  round  towards  it  he  sawUiepluniiff  on 
the  tracks  south  of  him,  but  north  of  the  end  of 
the  fence;  he  also  saw  a  colored  boy  on  the  lad- 
der on  the  side  of  one  of  the  cars  of  the  ^rain 
motioning  as  if  he  wanted  the  plaintiff  to  come 
along;  the  plaintiff  started  to  run  north  beside 
the  train,  and  as  he  did  so,  turned  and  fell,  ooe 
or  more  wheels  of  the  car  pnssiogover  his  arm. 
tS3£]Thcre  were  four  tracks  at  this  point,  and  the 
train  was  on  the  tidrd  track  from  the  park.  The 
plaintiff  had  his  hands  reached  out  towards  tlie 
car.  as  be  ran,  as  if  he  iras  reaching  after  it,  and 
seemed  to  the  witness  to  bedrawu  around  by  the 
draft  of  the  train,  and  fall  on  his  back.  Ampu- 
taiion  of  the  left  arm  at  the  shoulder  was  ren- 
dered necessary,  and  constituted  the  injury  for 
which  damages  were  claimed  in  this  suit. 

The  question  of  contributory  negligence  does 
not  appear  to  ns  to  arise  upon  this  record.  It 
is  not  contended  by  the  counsel  for  the  defend* 
■nt  In  error,  that,  if  there  was  evidence  tend- 
ing to  prove  negligence  on  its  port,  the  case 
could  properly  have  been  withdrawn  from  the 
jurv  on  the  ground  that  it  appeared  as  matter 
of  law  that  flie  plaintiiX  was  not  entitled  to  re- 
cover by  reason  of  his  own  contributory  negli- 
gence. The  single  question,  therefore,  for  pres- 
ent decision  is,  whether  there  was  evidence  of 
negligence  on  the  part  of  the  defendant  which 
diould  have  been  submitted  to  tb»  jury. 

The  particular  negligence  charged  in  the  dec- 
laration and  relied  on  in  argument,  is  the  omis- 
don  of  the  Railroad  Company  to  build  a  fence 
on  the  west  line  of  its  right  of  way,  dividing  it 
from  Lake  Park;  a  duty,  it  is  alleged,  imposed 
upon  It  by  the  ordinance  of  June  14,  1853,  a 
bleach  of  wtddi,  resulting  in  his  injury,  confers 
on  the  plaintiff  a  right  of  action  for  damages. 

It  is  not  claimed  on  the  part  of  the  plamtiff 
in  error  that  the  Railroad  Company  was  under 
an  obligation,  at  common  law,  to  fence  its  tracks 
eenerally,  but  that,  at  common  law,  the  ques- 
tion is  always  whether,  under  the  draumstances 
of  the  particular  case,  the  railroad  has  been  con- 
rMK-iBtnictea  or  operated  with  such  reasonaUe  pre- 
^^"-'cwitions  for  the  safc^  of  others,  not  in  fault,  as 
is  required  by  the  maxim,  8io  utore  tuo,  vt  non 
alienvm  lcBda$;  that,  consequently.  In  circum- 
stances where  the  public  safety  i-equires  such 
a  precaution  ta  a  fence,  to  prevent  danger 
from  the  ordinary  operations  of  the  railroad,  to 
strangers  not  themselves  in  fault,  the  omission 
of  it  is  negligence,and  that  it  Is  a  question  of  fact 
for  a  jury,  whether  the  drcumstoncea  exist 
wlilch  create  such  a  duty. 

This  principle  has  been  nicognized  and  ap 
plied  in  cases  of  collisions  at  crossings  of  rail- 
roads and  public  highways,  when  injuries  have 
occurred  to  pemns  necessarily  passing  upon 
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and  ncron  ndlfoed  tracks  Inthe  use  of  aaonli- 

nary  highway.  "These  cases,"  sold  the  Su- 
preme Court  of  Massachusetts  in  Eaton  y,B.S, 
Co.,  138  Mass.,  864,  "all  rest  on  the  common 
law  rule  that  when  there  are  different  public 
easements  to  be  enjoyed  by  two  parties  at  the 
sauK  time  and  in  the  same  place,  each  must  use 
his  privilege  with  due  care,  bo  as  not  to  injure 
the  other.  Tiieruteapplie8to0adecroflslnjg>» 
because  the  travefer  and  tbe  rauroad  each  m» 
common  rights  in  the  highway  at  those  points. 
The  fact  t£at  the  Legislature  has  seen  fit,  for 
the  additional  safety  of  -  travelers,  imperatively 
to  require  the  corporation  to  give  certain  warn- 
ings at  such  crossings,  does  not  relieve  it  from 
the  duty  of  doing  whatever  else  may  be  reason- 
ably necessEffy.  It  was  accordingly  hebl  in 
that  case,  that  the  jurr  might  pn^ly  con^der, 
whether,  under  all  the  cnvumatances,  the  de- 
fendant was  guilty  of  negligence  In  not  having 
a  gate  or  a  flagman  at  the  cro8sing,although  not 
expressly  required  to  do  so  by  any  statute  or 
public  authority  Invested  with  discretionary 
;  powers  to  establish  such  regulations. 
I  And  the  same  principle  has  been  applied  in 
other  cases,  than  tnose  of  the  actual  coincidence 
at  crossings  of  public  highways.  In  Bame»  t. 
IFarcf,  9C.  B.,  392,  it  was  decided,  after  much 
consideration,  that  the  proprietor  and  occupier 
of  land  making  an  excavation,  on  bis  own  land 
but  adjoining  a  public  highwav,  rendering  the 
way  unsafe  to  those  who  used  it  with  ordmaiy 
care,  was  guilty  of  a  public  nuisance,  even 
though  the  danger  consisted  in  the  rid^  of  ao- 
cidcntallf  deviating  from  the  road,  and  liable 
to  an  action  for  damages  to  one  injured  by  rea- 
son thereof;  for  the  danger  thus  created  may 
reasonably  deter  prudent  persons  from  using 
the  way,  and  thus  the  full  enjoyment  of  it  by 
the  pubUc  is,  in  effect,  as  much  impeded  as  in 
the  case  of  an  ordinary  nuisance  to  a  highway. 
This  doctrine  has  always  since  becm  recognized 
in  England.  EardeatUe  y.  S<mtA  Tarkshire  B. 
Co.,  4^url.  &  N..  67;  Bmn»^  t.  Smyth,  7  0. 
6.  (N.B.),  731;  Siiik»f.8(»UhTorJuliiT«a,  Co., 
8  B.  &  8..  244. 

It  has  also  been  generally  adopted  in  this 
country;  Norwich  v.  Breed,  80  Conn.,  535;  Beck 
V.  Carter,  68  N.  Y.,  288;  Eoman  v.  8tai^,  66 
Pa.  SL.  B.B,Oo.  v.  BoteUr,  88  Md.,  668; 
Oration  v.  Staple*,  69  Me.»  94;  TouTts  v.  Sair- 
V0y.l6  lDd.,814: 0)909stD«IlT.  £sn*n^;L  4Cush., 
307;  altbougfa.flineten(fT.7ine«U,10Uet.871, 
is  an  excepUoo. 

The  enforcement  of  this  rule  in  regard  to  ex- 
cavations made  br  proprietors  of  lots  adjacent 
to  streets  and  public  grounds  in  cities  and  towns 
in  the  prosecution  of  building  enterprises  and 
in  the  construction  of  permanent  ueas  tat  cel- 
lar ways,  is  universally  recognized  as  an  obvl- 
ous  and  salutary  exercise  of  Uie  common  police 
powers  of  municipal  government;  and  the  omis- 
sion to  provide  barriers  and  signalSt  prescribed 
by  oi-dinance  in  such  cases  for  the  safety  of 
individuals  in  the  use  of  thoroughfares,  is  a 
failure  of  duty,  charged  with  all  the  conse- 
quences of  negligence,  including  that  of  liabil- 
ity for  pers(mal  mjurus,  of  whteh  it  Is  the  re- 

Sonsible  cause.   The  true  test  Is,  as  said  Iff 
oar,     in         T.  Lowm,  8  Allen,  403,  "Not 
whether  the  dangerous  place  is  outside  of  the 
way,  or  wbeUusr  some  small  slip  of  ground  not 
included  in  the  wi^  must  be  traversed  in  reach- 
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ing  the  danger,  but  whether  thete  Is  such  a  risk 
of  a  traveler,  usloff  ordinary  care  in  passing 
■Ions  the  street,  belne  thrown  or  falling  into 
the  dangerous  place,  that  a  railing  is  requisite 
to  make  the  way  itself  safe  and  convenient." 

As  the  ground  of  liability  in  these  cases  is 
that  of  a  public  nuisance,  causing  special  in  ji^ry, 
tLe  rule,  of  course,  does  not  apply  where  the 
structure  compIaluM  of  on  the  deiendant'sprop- 
erty,  aud  the  mode  of  its  use,  are  authorized  by 
[S37]  law;  and,  consequentlv.  what  has  been  said,  is 
not  supposed  to  bear  directly  uid  strictly  on  the 

3ucstion  in  the  present  case,  but  mUier  as  in- 
uccmeat,  showing  the  ground  of  legislative  au- 
thority implied  in  the  ordinance,  the  breach  of 
which  is  imputed  to  the  defendant  as  negligence 
towai-ds  the  plaintiff,  and  as  serving  to  interpret 
the  meaning  and  appllcatlDn  of  its  provisioiu. 

The  ordinance  cannot,  we  think,  be  treated 
as  a  mere  contract  between  the  city,  as  proprie- 
tor of  the  land  over  which  the  riglit  of  way  is 
granted,  and  the  Railroad  Company,  to  which 
no  one  else  is  privy  aud  under  wliicli  no  thii'd 
penton  can  derive  immediately  any  private  right, 
prescribing  conditions  of  the  grant,  to  be  eo- 
i<»ced  only  by  the  city  itself.  Although  it  takes 
the  fonn  of  a  contract,  provides  for  its  accept- 
ance and  contemplates  a  written  agreement  in 
execution  of  it,  it  is  also  and  priniartty  a  mu- 
nicipal regulation,  and  as  such,  being  duly  au- 
thomed  by  the  legislative  power  of  the  State, 
has  the  force  of  Taw  within  the  limits  of  the 
city.   Mmon  v.  S/iawneetown,  77  111.,  533. 

Neither  can  the  ordinance  be  limited  by  con- 
■tmcUon  to  the  mere  purpose  of  preventing  ani- 
mals from  straying  upon  or  obstructing  the  rail- 
road tracks;  because,  in  addition  to  that.  It  ex- 
fwessly  declares  that  the  walls,  fences  or  other 
works  required  shall  be  suitable  and  sufBcient 
to  secure  persons  aud  property  from  danger. 
This  cannot  refer  to  i^ersons  and  property  in 
'Course  of  transportation  and  already  in  care  of 
the  Railroad  Company  as  common  carrier,  for 
the  duty  to  carry  and  deliver  them  safely  was 
already  and  otherwise  provided  for  by  law;  nor 
can  it  be  supposed,  from  the  nature  of  the  case, 
that  the  stipulation  was  intended  as  security  for 
any  corporate  interest  of  the  city.  The  proviso 
In  the  6th  section,  that  the  Company  sliall  con- 
struct such  suitable  gates  at  crossings  as  there- 
after might  be  required  by  the  common  council 
to  affonf  safe  access  to  ue  lake,  clearly  dedg- 
natcs  the  inhaUtants  of  the  dtyas  at  least  with- 
in the  scope  of  this  foredj^t  and  care,  the  saf e- 
ty  of  whose  perscms  and  property  was  in  con- 
templation. 

The  prevention  of  animals  from  straying  upon 
the  tracks,  and  theseciuityof  persons  and  prop- 
FBSSI  from  danger,  are  two  distinct  objects,  for 
^  botli  which  the  requirement  is  made  of  suitable 
walls,  fences  or  other  protections;  and  the  or- 
dinance, in  these  two  particulars,  Is  to  be  re- 
ferred to  distinct  legislative  grants  of  power  to 
Uie  municipal  body.  The  general  Act  to  pro- 
vide for  the  incorporation  of  cities  and  villages, 
which  constitutes  the  charter  of  the  City  of  Chi- 
cago, confers  ui>on  its  city  council  power; 
"  TwLiity-sixth.  To  letiuire  railroad  companies 
to  fence  tlieir  respective  railroads  or  any  por- 
tion of  the  same  and  to  construct  cattle  guards, 
crossings  of  streets  and  public  roads  and  keep 
tlic  Siiiue  in  repair  within  the  limits  of  the  cor- 
pwution.  lu  case  any  railroad  company  shall 
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fail  to  comply  with  any  such  ordinance.  It  shall 
be  liable  for  all  damages,  the  owner  M  any  cat- 
tle or  bmea  or  other  domcstln  animal  may  so** 
tain,  by  reason  of  injuries  thereto  while  on  the 
track  of  such  railroad,  in  like  manner  and  ex- 
tent as  under  the  general  laws  of  this  State,  rel- 
ative to  the  fencing  of  railroads."  Cothran's 
R  S.  lU.,  1884,  327.  By  tlic  general  law  of 
the  State,  requiring  railroads  to  he  fenced,  ex- 
cept within  the  limits  of  municipal  corporations, 
the  company  omitting  performance  ca  thedntr 
Is  liable  to  tlic  owner  for  all  damages  to  ant 
mals,  irrespective  of  the  question  of  negligence^ 
Cothran's  R.  S.  111.,  1884,  1151. 

Whether  this  provision  is  limited  to  the  pro- 
tection of  animals  and  covers  only  the  case  of 
damage  done  to  them,  or  whether  a  failure  to 
comply  with  the  ordinance  authorized  thereby, 
might  be  considered  as  evidence  of  negligence, 
in  case  of  injury  to  person  or  property,  in  any 
otiier  case,  it  is  not  necessary  for  us  now  to  de- 
cide ;  for  in  the  same  section  of  the  statute  there 
is  this  additional  power  conferred  upon  the  city 
council: 

"Twenty-seventh.  To  require  railroad  com- 
panies to  keep  floffmeo  at  railroad  crossings  of 
streets,  and  provide  protection  against  Injury 
to  persons  and  property  in  the  use  of  sudi  rail* 
roads,"  etc. 

The  latter  clause  of  this  provision  is  general 
and  unrestricted.  It  confers  plenary  power 
over  railroads  within  the  corporate  limits,  in  or- 
der that  by  such  requirement  as  in  its  discretion 
it  may  prescribe,  and  as  are  within  the  just  lim- 
its of  police  regulation,  the  municipal  authority 
may  provide  protection  against  injury  to  per- 
sons  and  property  likely  to  arise  from  the  use 
of  nulroods.  And  as  we  have  shown  by  refer- 
ence to  analogous  cases,  the  erection  of  a  bai^ 
rier  between  the  railroad  tracks  and  tlie  public 
highways  and  grounds,  particularly  such  a  re- 
sort as  the  Lake  Park  is  shown  to  be,  in  the 
present  case,  is  a  reasonable  provision,  clearly 
within  the  limits  of  such  authority.  To  leave 
the  space  between  the  park  and  the  breakirater, 
traversed  by  the  numerous  tracks  of  the  Rail- 
road Company,  open  and  free,  under  the  circum- 
stances in  proof,  was  a  constant  invitation  to 
crowds  of  men,  women  and  children  frequent- 
ing the  park  to  push  across  the  tracks  at  all 
points  to  the  breakwater,  for  recreation  and 
amusement,  at  the  risk  ox  being  run  down  by 
constantly  passing  trains.  A  fence  upon  the 
line  between  them  might  have  served,  at  least, 
as  notice  and  signal  of  danger,  if  not  as  an  ob- 
stacle and  prevention.  Foryoungchildren,  for 
whose  health  and  recreation,  the  park  is jpre- 
sumably  in  part  intended,  and  as  Irresponsible 
in  many  cases  as  the  dumb  cattle,  for  whom  a 
fence  is  admitted  to  be  some  protection,  such  an 
impediment  to  straring  might  prove  of  value 
and  importance.  The  object  to  be  attained,  the 
security  of  the  persons  of  the  people  of  the  city, 
was,  we  think,  clearly  within  the  design  of  the 
statute  and  the  ordinance;  and  the  meims  re- 

guired  by  the  latter  to  be  adopted  by  the  Railroad 
'ompany  was  appropriate  aud  legitimate.  Mag- 
or  y.  WiUiams,  15  N.  Y.  608. 

It  it  said,  however,  that  it  does  not  foUow 
that  whenever  a  siatutory  duty  is  created,  any 
pei'soD,  who  can  show  tHat  be  hassustained  In- 
juries from  the  non-perfonnonce  of  that  duty, 
can  maintain  on  action  for  damages  against  the 
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penoD  on  whom  the  duty  is  Imposed;  and  we 
ue  referred  to  the  case  of  Aikinton  t.  Ifew 
Outte  Water  Works  Co.,  L.  R.,  8  Exch.  Div., 
441,  as  authority  for  that  proposition,  qualify- 
ing as  it  does  the  brood  doctnne  stated  by  Lord 
Campbell  in  Couch  t.  Steel,S  EL  &  Bl.,  m.  But 
accepting  the  more  limited  doctriDe  admitted 
in  tlu  language  of  Lord  Cairns  in  the  case  cited, 
ttiat  whether  such  an  action  can  be  maintained 
must  depend  on  the  "  purview  of  the  Legisla- 
ture in  the  particular  statute,  and  the  language 
which  they  have  there  employed,"  we  think  tbe 

^1  right  to  sue,  under  the  circumstances  of  the 
prescDt  case,  clearly  within  its  limits.  In  the 
analogous  case  of  fences,  required  by  the  statute 
as  a  protection  for  animals,  an  action  is  given 
to  the  owners  for  the  loss  caused  by  the  breach 
of  the  duty.  And  although  in  the  case  of  in- 
jury to  persons,  by  reason  of  the  same  default, 
the  failure  to  fence  is  not,  as  in  the  case  of  ani- 
mals, conclusive  of  the  liability,  iiTespcctive  of 
negligence,  yet  an  action  will  lie  for  the  per- 
Boual  injury,  and  this  breach  of  duty  will  be 
evidence  of  neglipence.  The  duty  is  due,  not 
to  the  city  as  a  municipal  body,  but  to  the  pub- 
lic, considered  as  composed  oi  individual  per- 
sons; and  each  prawn  specially  injured  by  the 
breach  of  the  obligation  is  entitled  to  his  Indi- 
vidual compensation,  and  to  an  action  for  its 
fecovery.  "The  nature  of  the  duty,"  said 
Judge  Cooley  in  Tui/lor  v.  L.  S.t&M.S.  R.  Co., 
4R  Mich.,  74,  "and  the  bcnelits  to  be  accom- 
plished through  its  pei'formance,  must  gener- 
ally determine  whether  it  is  a  duty  to  the  pub- 
lic in  part  or  exclu:>ively,  or  whether  individu- 
als may  claim  tliut  it  is  a  duty  imposed  wholly 
or  in  part  for  tlieir  especial  benefit.  See,  also, 
JL  R.  Co.  V.  Terhune,  50  111.,  151;  Schmidt  v. 
Jfilioaukee  and  St.  P.  R.  Co.,  23  Wis.,  186; 
JSiemert  v.  Eiaen,  54  Cal.,  418;  Galena  and  C. 
U.  R.  R.  Co.  V.  IxMmia,  13  111.,  548;  0.  <ft  M. 
R.  R.GO.V.  McClelland.2^l\\.,m;  St.  L.  V.  db 
T.B.&.B.  Co.  T.  Dunn,  78  Dl.,  197:  Maaaoih 
T.  iW.<fc/r.CS»».Cb.,64N. Y.,  324;B.  AO.R.R. 
Co.  V.  State,  29  Md.,  252;  Pollock  v.  EaiAern  R. 
R.  Co.,  124  Mass.,  158;  Cooley.  Torts,  667. 

It  is  said,  however,  that,  in  the  present  case, 
the  failure  or  omission  to  construct  a  fence  or 
wall  cannot  be  alleged  as  negligence  against  the 
Company,  because,  as  the  structure  was  to  be 
as  descrit)ed  in  the  ordinance,  of  suitable  mate- 
rials and  sightly  appearance  and  of  such  height 
as  the  common  council  might  direct,  no  duty 
could  arise  until  after  the  council  had  directed 
the  cliaracter  of  the  worh  to  be  consti-ucted,  of 
which  no  proof  was  oUcred.  But  the  obliga- 
tion of  the  Compauy  was  not  conditioned  on 
any  previous  directions  to  be  given  by  the  city 
council.  It  was  absolute,  to  build  a  suitable 
wall,  fence  or  other  sulBcient  work  as  would 

...  prevent  animals  from  straying  upon  the  tracks 
and  secure  persons  and  property  from  danger. 
The  right  of  the  council  was  to  give  specific 
directions  if  it  saw  proper  and  to  supervise  the 
work  when  done,  if  necessary,  but  it  was  mat- 
ter of  discretion,  and  they  were  not  required  to 
set  in  the  first  instance,  nor  at  all,  if  they  were 
satisfied  with  the  work  as  executed  by  the 
Railroad  Compaay.  Tallman  t.  Syracute 
BinghanUon  AN.  T.S.B.Ch.,4  Keves,  138; 
Brooldynv.  Brooklyn  City  R,  B.  Co.,  'AIN.Y., 

It  is  further  argued  that  the  direction  ol  the 
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court  below  was  right,  because  the  want  of  a 
fence  could  not  reasonably  be  alleged  as  the 
cause  of  the  injury.  In  the  sense  of  an  efficient 
cause,  causa  eausans,  this  is  no  doubt  strictly 
true;  but  that  Is  not  the  sense  in  which  the  law 
uses  the  term  in  this  connection.  The  ques- 
tioip  is,  was  it  causa  tins  qua  non;  a  cause 
which,  if  it  had  not  existed,  the  Injury  wouhl 
not  have  taken  place,  an  occasional  cause,  and 
that  is  a  question  of  fact,  unlcsstbe  casuu con- 
nection is  evidently  not  proximate.  Milvsau- 
Icee  &  St.  Paul  R.  R.  Go.  v.  EeUom,  94  U.  8., 
469  [XXIV..  256.]  The  rule  laid  down  by 
Willes,  J.,  in  Daniel  v.  Metropolitan  R.  Cfa., 
L.  R  3  C.  P.,  216,  222,  and  approved  by  the 
Exchequer  Chamber,  L.  R.  3  C.  P.,  591,  and 
by  the  House  of  Lords,  L.  R.  0  H.  L.  45,  was 
this;  "It  is  necessary  for  the  plaintlS  to  es- 
tablish hy  evidence,  circumstances  from  which 
it  may  niirly  be  inferred  that  there  Is  reason- 
able probability  that  the  accident  resulted  from 
the  want  of  some  precaution  which  the  defend- 
ants might  and  ought  to  have  resorted  to; "  and 
in  the  case  of  Wiiiiams  v.  Great  Western  R.  Co., 
L.  R.,  9  Exch.,  157.  where  that  rule  was  applied 
to  a  case  similar  to  the  present,  it  was  said,  p. 
163:  "There  are  many  supposable  circum- 
stances under  which  the  acddent  may  have 
happened,  and  which  would  connect  the  acci- 
dent with  the  nt^lect.  If  the  child  was  mere- 
ly wandering  about  and  he  had  met  with  a  stile, 
he  would  probably  have  been  turned  bock;  and 
one  at  least  of  the  objects  for  which  a  gate  or 
stile  is  required,  is  to  warn  people  of  what  is 
before  them  and  to  make  them  pause  before 
reaching  a  dangerous  place  like  a  railroad," 

The  evidence  of  the  circumstances  showing  roAoi 
negligence  on  the  part  of  the  defendant,  which 
may  have  been  the  legal  cause  of  the  injury  to 
the  plaintiff,  according  to  the  rule  established 
in  R.  R.  Co.  V.  Stout,  17  Wall..  657  [84  U.  B., 
XXI.,  745],  and  /iaiulall  v.  B.  dO.R.  R.  Co., 
109  U.  8.,  478  [XXVII.,  1003],  should  have 
been  submitted  to  the  jury;  and  /or  Uts  error 
oftlie  Circuit  Court  in  directing  atsr^tiet  for  Ui9 
defendant,  t/ie  Judj/ment  i$  reverted  and  a  ruu 
tnal  awarded. 

True  copy.  Teat : 

James  H.  HoEcnner,  Clerk,  Bup.  Court,  C  8. 


JOSEPH  TEAL,  Plff,  in  Err., 

V. 

JAMES  D.  WALKER 

(See  S.  C,  Reporter's  ed..  24S-SS!L) 

Error  in  overruling  demurrer — deed,  vahen  a 
mortgage — mortgagees  right  to  renis  and  prof- 
its— decree  offoreaoturt—cotUraet  eontmry  to 
lata. 

1.  When  the  declaration  falls  to  state  a  cause  of 
action,  and  the  demurrer  of  the  defendant  thereto 
tooverriiled.  he  may  answer  upon  leave  and  go  to 
trial,  without  loeliiff  the  right  to  have  the  Judgment 
upon  the  verdict  reviewed  for  the  error  In  overrul- 
Uiff  the  demurrer. 


or  to  Income  and  imxlueti 
note  to  Gflman  v.  HL  ft 


NoTB.— ilioht  of  mortgagor  to  inct, 
of  mortQaged  vrtmtMX.  See  fiote  to 

AMD.  T.X11UH,  lOB  U.     XXTIU  810. 
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X  A  dAed,  lilwDliitQ  upon  Ita  faoa  bat  Intended  M 
a  leaurjtjr  for  Un  mymtiab  ct  moaeTi  ii  »  moit- 
SWe,  ovea  at  law,  B  acioom puled  hf  ■  ■eparsta 
oontemponnecnis  ftsnemeiit  tn  mftiJOf  to  re-oon- 
■nr  upon  tike  p«riiieat  of  the  dett. 

£  A  mortBacea  !■  not  Qotltled  to  deoaand  Of  the 
Cnrner  of  uq  equjtr  of  redemption  the  rtnti  and 
proflti  oi  the  nuwtinffed  piemlHa  until  tie  takes 
■Aual  pAiBeMlon,ilih<iugti  uhb  mottguree  war  have 
tbA  rlfbt  to  take  powewon  upon  ooaJitloa  broken 
Ud  toe  condition  boa  bewi  broken. 
'  a,  A  itatute  of  a  State,  that  a  mortgajre  of  real 
Wopertr  obsJl  not  be  deemed  a  oonveTanceso  aa  to 
Inatile  Che  owner  of  ttie  Taortg&so  tn  recover  poe- 
■Hahm  of  the  real  property  irltliDut  a  fortwlnsiire 
■ad  aaleaccordlna  tojaw.estalillihuabaalutelytbe 
mlethat  the  moiffuw  JanotantttUtfto^nnta 
and  proatR  mm  hgg<i  poiwiiMa  ft  deoree 
or  forwlDflure. 

Etate,  altlLouBh  not  miiiiMij  liiiililTiiiifl  bf  law, 
wmot  be  uConoOt.. 

^No.880J 
JrgvaiMar.»8,»6*lS84.  Ikeidda Apr.  7,1884, 

F ERROR  to  the  Circuit  Ciourt  of  the  United 
States  for  the  District  of  Oregon. 
The  history  and  facts  appear  in  the 

Btatement  of  the  case  bv  Mr.  JiuHce  Woodei 
This  was  an  action  at  law  bronght  by  Walk- 
er, file  defendant  In  error,  agatut  1%al,  the 
tiblntlff  in  error.  The  record  cusclosed  the  fol- 
lowing facts:  on  August  19,  1874,  Bernard 
Goldsmith  boiTowed  ot  James  D.  walker  the 
mm  of  $100,000,  and  gave  to  the  latter  his  note, 
[848]  dated  Portland^regon,  August  19, 1874,  for 
the  payment  to  Walker  or  his  order,  two  years 
after  date,  of  the  sum  borrowed,  with  interest 
payable  monthly  at  the  rate  of  one  per  cent  per 
month  frtnn  datB  until  paid.  Chddamith,  at  the 
time  the  note  was  executed,  was  the  owner  In 
fee  of  certain  lands  In  the  State  of  Oregon  and 
In  Hxe  Territory  of  Washington,  amThe  and 
Joseph  Teal  were  the  Joint  owners  and  tenants 
In  common  of  certain  other  lands  in  Oregon, 
On  August  19, 1874,  Goldsmith  conveyed  to  one 
Henry  Hewett,  by  four  several  deeds,  absolute 
on  their  face,  the  lands  in  Oregon  and  in  Wash- 
ington Territory  of  which  he  was  the  sole  own* 
er;  and  on  the  same  day  he  and  Teal  executed 
and  delivered,  to  the  same  grantee,  three  sev* 
oral  deeds,  al»olute  on  their  face,  for  the  lands 
which  they  Jointly  owned  as  tenants  in  conmion, 
one  being  for  lands  in  Linn  County,  another  for 
contiguous  lands  tn  Polk  and  Benton  Counties, 
and  the  third  for  lands  in  Clackamas  County, 
■U  in  the  State  of  Or^n.  These  deeds  were 
intended  as  a  security  for  the  above  mentioned 
note,  as  appeared  by  a  defeasance  In  writing, 
axecuted  on  the  same  day  as  the  note  by  Qold- 
imlth,  Teal,  Hewett  and  Walker.  This  instru- 
ment, after  reciting  the  execution  of  the  note 
above  mentioned,  declared  that  Hewett  held  the 
Iwal  tlUe  to  the  knds  conveyed  to  him  as  af  ore- 
■ud,  in  tmit  and  for  Oie  uses  therein  described. 
It  then  declared  as  follows:  "Subject  to  the  le- 
gal title  of  HeweU,TeaI  and  Ooldsmith,  or  OoM- 
amith  alone  shall,  1,  retain  possession  of  the 
lands,  and  take  and  have,  without  account,  the 
Issues  and  profits  ttiereof — they  paying  all  taxes 
and  public  charges  imposed  thereon— until  said 
note  should  become  due  and  remain  unpaid 
thirty  days;  2,  that  if  such  default  is  made  in 
the  payment  of  said  note,  Ooldsmith  and  Teal 
•will  and  shall,  on  donand,  peacefully  surren- 
der to  Hewett'  the  possesion  of  said  property, 
who  '  maj  and  shall  proceed  and  take  ponet- 
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■ion'  of  the  same,  'and  on  thirty  dayi^  notice  in 
writing  to  Teal  and  Ooldsmith  ^  •  •  n- 
quiring  them  to  pay  said  debt  •  «  *  and 
(Ma  thdr  failure  so  to  pay,  shall  sell  the  same  at 
public  auction  on  not  more  than  thirty  dayiT 
notice,'  or  sufScient  thereof  to  pay  the  debt  and 
charges." 

The  instrument  further  declared  *'  That  if 
the  above  recited  prondssory  note  and  the  In-  tS4i 
terest  thereon  and  all  the  taxes,  charges  and  aa* 
sessments  on  said  land  be  dtuy  pud  by  said 
Goldsmith,  or  for  hJm,  then  the  deeds  afOTesald 
shall  be  void,  and  said  Hewett,  or  Us  rep^escn^ 
atives  or  successors  In  trust,  shall  reoonvey  all 
said  lauds  and  every  part  thereof  to  said  Teal 
and  Goldsmith,  or  said  Goldsmith,  or  Uwlr  rep- 
resentatives entitled  thereto." 

On  October  16,  1876,  there  was  due  and  un- 
paid upon  the  note  made  by  and  delivered  by 
Goldsmith  to  Walker  the  sum  of  t06,7S0.  To 
secure  an  extension  of  time  of  one  year  from 
that  date,  for  the  payment  oi  the  note,Goldamith 
and  Teal  agreed  to  g^ve  further  securi^  fen-  Ita 
payment. 

Thereupon  Goldsmith  conveyed,  by  a  deed 
absolute  on  its  face,  to  Hewett  certain  lots  Id 
the  City  ot  Forthmd,  of  which  he  was  the  own* 
er;  and  Goldsmith  and  Teal  by  a  like  deed  con* 
v^ed  to  Hewett  certain  other  lots  In  Poriland 
and  certain  lands  in  Linn  County,  Oregon,  of 
which  they  were  Joint  owners  and  tenants  in 
common.  On  the  same  day,  October  18, 1876. 
Walker,  Hewett,  Goldsmith  and  Teal  executed 
another  defeasance.  In  which,  after  reciting  the 
conveyances  by  Goldsmith,  and  Goldsmith  and 
Teal  above  mentioned,  declared  Uiat  Hewett 
held  the  legal  title  to  landssoconveyedin trust, 
and  to  the  same  uses  and  ptirposes  for  whidi 
he  held  the  lands  mentioned  In  the  defeasance 
of  August  19,  1874.  By  this  instrument  Gold- 
smith and  Teal  undertook  and  agreed  that  Gold- 
smith should  pay  promptly  one  twelfth  ot  tea 
per  cent  per  annum  of  the  Interest  of  the  note 
every  month,  and  should  pqr  the  principal 
Mid  the  residue  of  the  interest  at  the  end  of 
the  year.  It  was  further  stipulated  between 
the  parties  that  if  default  was  made  in  the 
payment  of  the  monthlv  Installments  of  Inter- 
est, the  principal  should  Immediately  become 
due,  ana  all  the  property,  both  that  conveyed 
August  10. 1674,  and  that  conveyed  October  18, 
1876,  should  be  sold  for  the  payment  thereof, 
as  by  law  and  the  agreement  of  August  10, 1874, 
was  provided.  The  instrument  of  October  18, 
1878,  further  provided  as  follows:  "The  agree- 
ment of  August  10, 1674,  is  not  annuUed,  vsr 
cated  or  set  aside  by  the  execution  of  this  agree- 
ment, excepting  in  so  far  as  the  ssmemay  con- 
flict  with  this  agreement :  In  all  other  reepecta 
the  two  instruments  are  to  be  taken  and  con- 
strued together." 

Interest  was  paid  on  the  note  made  br  ChdcU 
smith,  to  the  plaintiff,  up  to  Janua^  81, 1877, 
but  none  after  that  date.  In  April,  1677,  Oold- 
smith conveyed  to  Teal  all  his  estate  In  the 
lands  which  he  bad  conveyed  In  trust  to  Hewett 
by  the  deeds  of  Augtist  19,  1874,  and  October 
IB,  1676,  and  put  Teal  In  possession  thereof. 

On  July  6. 1877,  the  interest  on  the  note  be- 
ing In  arxear  since  January  31  preceding,  Hew- 
ett demanded  of  Teal  the  possession  of  all  the 
proper^  conveyed  by  saldi^deeds.  He  refused 
to  yield  poasessbn  and  held  the  lots  in  the  City 
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of  Portland  until  November  SO,  J878,  and  the 
taxm  lands  until  some  time  in  the  same  month 
•nd  year. 

Walker,  by  reason  of  Hewetfs  refusal  to  sur- 
render possession  of  the  property  conveyed  in 
trust  to  Hewett,was  compelled  to  and  did  bring 
suit  to  enforce  the  sale  of  tiie  property.  AU 
the  property  was  sold,  either  in  accordance  with 
the  terms  of  the  defeasances  above  mentioned 
or  hj  order  of  court,  and  the  proceeds  at  the 
sale  fell  far  short  of  paying  the  note,  leavl^  a 
balance  due  thereon  of  more  than  $60,000, 
which  Gtoldsmith  had  no  means  to  pay. 

This  action  was  brought  by  Walker,  the  pay- 
«e  of  the  note,  against  Teal,to  recover  the  dam- 
ages which  he  claimed  he  had  sustained  by  the 
masal  of  Teal  to  surrender  possession  of  the 
property  of  which  GoldsmiUi  had  been  the 
owner.or  which  he  had  owned  jointiy  with  Teal, 
and  which  bad  been  conveyed  to  Hewett  in 
trust  as  aforesaid.  The  complaint  recited  the 
facts  above  stated,  and  averred  that  by  reason 
of  the  refusal  of  Teal  to  surrender  possession  of 
the  property  to  Hewett,  Walker  had  been  dam- 
aged in  the  sum  of  $16,000,  for  which  sum  the 
complainants  demanded  judgment 

Teal  filed  a  demurrer  to  the  complalnt,on  the 
ground  that  It  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  demurrer  was 
OTOTuIed,  with  leave  to  Teal  to  answer.  He 
answered  and,  among  other  things,  denied  that 
Walker  had  been  dainagedi  by  the  refusal  of 
Teal  to  deliver  possession  of  me  nroperty,  in 
the  sum  of  $16,000  or  any  other  sum. 

The  case,  having  been  put  at  issue  by  the  fll- 
tag  of  a  replication,  was  tried  by  a  jury, which 
returned  a  verdict  for  the  plaintiC  for  $5,845,88, 
on  which  the  court  rendered  judgment  To  re- 
verse that  Judgment  Te^  prosecuted  this  writ 
of  error. 

Meurs.  John  H.  Mitchell  and  Qee.  H. 
Witliams,  forplaintifF  in  error. 

Mean.  A.  B.  Garland  and  Jo»^  H.  Bater, 
Ssa  defendant  in  error. 

Jfr.  Juitiee  Wooda  delivered  the  opinion  of 
(he  court : 

The  writ  of  error  is  not  taken  to  reverse  the 
judgment  of  the  court  upon  the  demurrer  to  the 
complaint,  for  that  was  not  a  final  judgment, 
but  to  reverse  the  judginent  rendered  upon  the 
verdict  of  the  ^nry.  The  error,  if  it  be  an  er- 
ror, of  overruling  the  demurrer  could  have  been 
reviewed  on  motion  in  arrest  of  judgment  and 
is  open  to  reviewupon  this  writoi  error.  When 
the  declaration  fails  to  state  a  cause  of  action 
and  clearly  shows  that,  upon  the  case  as  stated, 
Uie  plaintiff  cannot  recover,  and  the  demurrer 
of  the  defendant  thereto  is  overruled,  lie  may 
answer  upon  leave  and  go  to  trial,  witbout  los- 
ing the  right  to  have  the  judgment  upon  the 
verdict  reviewed  for  the  error  m  overruling  the 
demurrer.  The  error  is  not  waived  by  answer 
nor  is  it  cured  1^  verdict  Theciue8tion,thero- 
fore,  whether  the  complaint  in  this  case  states 
facts  sufficient  to  constitute  a  cause  of  action, 
is  open  for  consideration. 

The  plaintiff  In  error  insists  that  Qoldsmlth, 
having  conveyed  to  him  all  his  estate  In  the 
lands  described  in  the  deed  to  Hewett,  the  latter 
cannot  recover  of  him  damages,  tliat  is  to  say, 
the  rents  and  profits,  because  he  refused  to  aa- 
Uver  to  him  the  praniaes.  We  axe  of  opinkm 
lit  IT.  8. 


that  this  contention  Is  well  founded  and  that 
neither  Ooldsmith  nor  the  plaintiff  in  error  wai 
liable  to  account  to  Hewett  or  Walker  for  the 
rents  and  profits  of  the  premises. 

A  deed  absolute  upon  its  face,  but  intended 
as  a  security  for  the  payment  of  money,  is  a 
mortgage  even  at  law,  if  accompanied  by  a  sep- 
arate contemporaneous  agreement  In  writing  to 
reconvey  upon  the  payment  of  the  debt.  Mtgent 
Y.  Sileif,  I  SieU,  111;  WiUmv,  Shoenberger,  81 
Pa.  8t,  396;  J)ov>  v.  Chamharlin,  6  McLean,  ,  , 
281;  Bayley  v.  Bailey,  5  Gray,  506 ;  Lajie  v.  t«47] 
Bhxart,  1  Wend.,  438;  FriedUy'v.  Hamilton,  17 
8.  &  E.,  70;  8lMw  v.  Erakine.  48  Me.,  871. 

It  is  clear,  upon  these  authorities,  that  the 
three  deeds  executed  by  Gtoldsmilh  and  Teal 
jointly,  and  theseveral  deeds  executed  by  Oold- 
smith alone,  to  Hewett  on  August  19, 1874,  and 
the  defeasance  executed  on  that  day  by  Hewett 
and  Walker,  are  to  be  construed  together,  and 
so  construed  they  constitute  a  mortgsge  given 
to  secure  a  debt  The  lands  owned  by  Oold- 
smith were  conveyed  by  several  deeds.evidently 
for  convenience  in  registratioQ,  as  the  lands  lay 
in  several  counties  of  Oregon  and  some  of  them 
In  the  Territory  of  Washington.  The  lands 
owned  by  Gtoldsmith  &  Teal  jointly,  also,  lay 
in  seveiiu  counties  and  were  conveyed  by  sep- 
arate deeds  for  the  same  reason.  The  execution 
of  all  the  deeds  and  the  execution  of  the  defea- 
sance which  applied  to  all  the  deeds  occurred  on 
the  same  day  and  was  clearly  one  transaction, 
the  object  oi  which  was  to  secure  the  note  for 
$100,000  made  uid  delivered  by  Ooldsmith  to 
Walker.  The  same  remarks  apply  to  the  sec- 
ond set  of  deeds  executed  by  Ooldsmith,  and 
Goldsmith  and  Teal,  on  October  16,  1876,  and 
the  defeasance  executed  by  Hewett  and  Walker 
on  the  same  day.  In  fact,  all  the  deeds  and  the 
two  defeasances  might,  without  violence,  be  re- 
garded in  equity  as  two  mortgages  executed  at 
different  times  with  one  and  the  same  defea- 
sance; for  tlie  defeasance  last  executed  provides 
that  it  shall  nothave  the  effect  to  annul,  vacate 
or  set  aside  the  Urst  except  in  so  far  as  the  two 
conflict;  in  all  other  respects  the  two  were  to  be 
taken  and  construed  together.  We  are,  tliere- 
fore,  to  appl^  the  same  rules  to  the  questions 
arising  in  this  case  as  if  we  had  to  deal  with 
mortgages  executed  in  the  ordinary  form. 

The  decision  of  the  question  raised  by  the  de- 
murrer to  the  complaint  is  not  affected  by  the 
stipulation  contained  in  the  defeasance  of  Au- 
gust 19,  1874,  that  Ooldsmith  and  Teal  should, 
on  default  made  in  Uie  payment  of  the  principal 
of  Goldsmith's  note  ana  on  the  demand  of  Hew- 
ett, surrender  the  mortgaged  premises  to  him. 
If  this  was  a  valid  and  binding  undertaking,  it 
did  not  change  the  rights  of  the  parties.  With- 
out any  such  stipulation,  Hewett,  unless  it  was 
otherwise  provided  by  statute,  was  entitled,  at  [X48] 
least,  on  default  in  the  payment  of  the  note  of 
Ooldsmith,  to  the  possession  of  the  mortgaged 
premises.  Eeechy.  HaU,  1  Doug.,  %\; RodeioeU 
V.  Bradley,  2  Conn.,  1;  Smithv.  Jo/ma,  8  Gray, 
517;  Jackaon  v.  Dvhoi»,  4  Johns.,  216;  Furhuth 
v.Qoodwin,2ldN.B..,i2l;  Bowardv.  Houghton, 
64  Ue.,  440;  2Mn  v.  StoOOon,  7  Halst,  822;  Ely 
V.  WQuin,  S  Ohio,  228,  Vols.  1,  2,  ad  ed., 
372,  The  rights  of  the  parties  are,  uerefore, 
the  same  as  if  the  defeasance  contained  no  con- 
tract for  the  delivery  of  the  possession. 

We  believe  that  the  rule  la  witbout  axoeptkm 
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that  the  mortgagee  la  not  entitled  to  demand  of 
ibo  owner  of  tne  equity  of  redemption  the  rents 
and  profits  of  the  mortgaged  premises  until  he 
takes  actual  possession.  In  the  case  of  Mm  t. 
Cfaiiimore,  1  Doug.,  279,  Lord  Mansfield  held 
that  a  mortgagee,  after  giTin;  notice  of  his 
mortgage  to  a  tenant  in  possesion  holding  un- 
der a  lease  older  than  the  mortgage,  is  entitled 
to  the  rent  in  arrear  at  the  time  of  the  notice  as 
well  as  to  that  which  accrues  afterwards.  This 
ruling  has  been  Justified,  on  the  ground  that  the 
mortgagor,  having  conveyed  his  estate  to  the 
mortgagee,  the  tenants  of  the  former  became 
the  teoaati  of  the  latter,  which  enabled  him,  by 
fflviDg  notico  to  them  of  his  mortgage,  to  place 
himself  to  every  intent  in  the  same  situation  to- 
wards  them  as  the  mortgagor  previously  occu- 
pied. Bamm  v,  Etcke,  7  Ad.  &  E.,  461;  Bur- 
moM  T.  Qraiin,  1  Dowl.  A  L..  913. 

Where,  however,  the  lease  is  subsequent  to 
the  mortgage,  the  rule  la  well  settlea  In  this 
country,  that,  as  no  reversion  vests  in  the  mort- 
gagee and  no  privily  of  estate  or  contract  is 
created  between  liim  and  tiie  lessee,  he  cannot 
proceed,  either  by  distress  or  action,  for  the  re- 
covery of  the  rent  Mayo^.8lMitU£k,\^Yic}L., 
688;  WaU»  v.  CoMn,  11  Johns.,  486;  McKirdm 
T.  HatoUv,  16  Id.,  360;  Bandenon  t.  Price,  1 
Zab..  687;  Price  y.  Smit/t,  1  Green,  Cb.  (N.  J.), 
616. 

Tbe  case  of  Moat  v.  Oatlimore  baa  never  been 
held  to  applv  to  a  mortgagor  or  the  vendee  of 
tiis  equity  of  redemption.  Lord  Mansfield  him- 
self, in  the  case  of  Chinnery  v.  Blaekman,  8 
[S49]  Doug.,  891,  held  that  until  the  mortgagee  takes 
possession  the  mortgagor  is  owner  to  all  the 
world,  and  is  entitled  to  all  the  profits  made. 

The  rule  on  this  subject  is  thus  stated  in  Ba- 
con's Abridgment,  title  Mortgage,  0:  "Al- 
though the  mortgagee  may  assume  possession 
by  ejeclmcut  at  his  pleasure  and,  according  to 
the  case  of  M<m  v.  GaUivwre,  Doug.,  379,  may 

five  notice  to  tbe  tenants  to  pay  .mm  the  rent 
ue  at  tbe  time  of  the  notice,  yet,  if  he  suffers 
the  mortgagor  to  remain  in  possession  or  in  re- 
ceipt of  the  rents,  tt  Is  a  privilege  belonging  to 
his  estate  that  be  cannot  oe  called  upon  to  ac- 
ccrant  for  the  rents  and  profits  to  the  mortgagee, 
even  although  the  security  be  insufficient.^' 

So,  in  HiggiTit  v.  York  Bvildira  Co.,  2  Atk., 
107,  it  was  said  by  Lord  Haidwicke:  "  In  case 
at  a  mortgagee,  where  a  mortgwv  is  left  in 
possession,  upon  a  bill  brought  by  the  mort- 
gagee for  an  account  in  this  court,  he  never  can 
nave  a  decree  for  an  account  of  rents  and  profits 
from  the  mortgagor  for  any  of  the  years  back 
during  the  poesession  of  the  mortgagor,"  and 
the  same  Judge  said  in  the  case  of  MMd  v.  Or- 
fvry.8  Atk.,244:  "As  to  the  mortgagor,  I  do  not 
know  of  any  Instance  where  he  keeps  in  posses- 
doD  that  he  la  liable  to  accoimt  for  the  rents 
and  profits  to  the  mortgagee,  for  the  mortgagee 
ought  to  take  the  le^  remedies  to  get  into 
possession." 

In  Wilson,  Bz  parte,  3  Yes.  &  B.,  S52,  Lord 
Eldonsoid:  "Admitting  the  decision  in  Jfow  v. 
Oatlimore  to  be  sound  law,  I  have  been  often 
surprised  by  the  statement  that  a  mortgagor 
was  receiving  the  rents  for  the  mortgagee. 
*  *  *  In  the  Instance  of  a  bUl  filed  to  put  a 
term  out  of  the  w^,  which  may  be  represented 
as  in  the  nature  ox  an  equitable  ejectment,  the 
court  will,  in  some  case8.glTe  an  account  of  the 
SIS 


past  rents.  There  is  not  an  instance  that  a 
mortgagee  has,  per  dirtctum  called  upon  tha 
mortgagor  to  account  for  the  rents,  fhe  con- 
sequence is,  that  the  mortgagor  does  not  re- 
ceive the  rents  for  the  mortgagee."  Bee,  also, 
Coleman  v.  Duke  of  St.  AUhitu,  8  Yes.,  Jr.,  2S; 
Ore^  V.  Adderleff,  1  Bwanst.,  578. 

The  American  cases  sustain  the  rule  that  so 
long  as  the  mortgagor  is  allowed  to  remain  in  raf^, 
powession,  he  is  entitled  to  receive  and  apply  to 
his  own  use  the  income  and  profits  of  the  mor^ 
gaged  estate;  and,  altiiough  the  mortgagee  may 
have  the  right  to  take  possession  upon  condi- 
tion broken.  If  he  does  not  exercise  the  right,  he 
cannot  claim  the  rents;  if  be  wishes  to  receive 
the  rents,  he  must  take  means  to  obtain  the  pos- 
session. Wilderv.  Boughton,  1  Pick.,  87;  Boa- 
ton  Bk.  T.  Seed,  8  Fi(^,  268;  ilRwMT.  Bieh,  63 
Me.,  115. 

In  Hughet  v.  Bdvsardt,  9  Wheat,  SOO.  It  was 
held  that  a  mortgagor  was  not  accountable  to 
the  mortgt^ee  for  the  rents  and  profits  received 
by  him  dunng  hla  possession,  even  after  default 
and  even  though  the  land,  when  sold,  should 
be  Insufilcient  to  pay  the  debt,  and  that  the  pur- 
chaser of  the  equity  of  redemption  vras  not  ac- 
countable for  any  part  of  the  debt  beyond  tbe 
amount  for  which  the  land  was  sold. 

In  the  case  of  Oilman  v.  TtiMraxh  CS>.,91  U. 
S.,  608  [XXIII.,  4061,  it  was  declared  by  this 
court  that  where  a  railroad  company  executed  a 
mortgage  to  trustees  on  its  property  and  fran- 
chises, together  with  the  tolls,  rents  and  profits 
to  be  had,  gained  or  levied  thereupon,  to  secure 
the  payment  of  bonds  issued  by  it,  the  trustees, 
hi  behalf  of  the  creditors,  were  not  entitled  to 
the  tolls  and  profits  of  the  road,  even  after  con- 
dition broken,  and  the  filing  of  a  bill  to  fore- 
close the  mortgage,  they  not  lu\ving  token  pos- 
scssiou  or  bad  a  receiver  appointed.  The  court 
said.  In  delivering  judgment  in  this  case:  "  A 
mortgagor  of  real  estate  Is  not  liable  for  rant 
while  in  possession.  He  contracts  to  pay  Inter- 
est, not  rent"  So,  In  Kountze  v.  Hold  Go.,Wt 
U.S.,878[XXVIL,609],It  was  said  by  the  court, 
speaking  of  the  rights  of  a  morteagee;  "  But 
in  the  case  of  a  mortgage,  the  land  is  in  the  nnt- 
ure  of  a  pledge;  it  is  only  tbe  land  Itstlf,  tbe 
specific  thing,  which  is  pledged.  Tbe  rents  and 
profits  are  not  pledged;  they  belong  to  th  ton- 
ant  in  possession,  whether  the  mortg^or  or 
ttiird  person  claims  under  him.  *  *  ■  The 
plaintlit  in  this  case  was  not  entit^M  to  .  pos- 
session, nor  the  rents  and  profits."  See,  also, 
Hutdiina  v.  King,  1  Wall..  08, 67-68  [68  U.  S„ 
XYII.,  644,  546J. 

Chancellor  Kent  states  the  modem  doctrine 
in  the  following  language:  "The  mortgagor  haa 
a  light  to  lease,  sell  and  in  every  respect  to  deal  [S8 
with  the  mort^ged  premises  as  owner  so  Ions 
as  he  is  permitted  to  remain  in  possesaioD  aiu 
so  long  as  it  is  understood  and  held  that  everr 
person  taking  under  him,  takes  subject  to  all 
the  rights  of  Uie  mortgagee,  unimpaired  and  un- 
afFected.  Nor  Is  he  liable  for  rents,  and  the 
mortgagee  must  recover  the  possession  by  regu- 
lar entry  bv  suit  before  he  con  treat  the  mort- 
gagor, or  me  person  holding  tmder  him,  as  r 
trespasser."  4B:ent,Com.,157;Bee,also,  .imertf- 
can  Bridge  Co.  v.  Heidelbaek,  94  U.  S.,  788 
rXXIV.144];C'torA»v.CW(i>,lGratt,a89;Son* 
ef  Ogdetuburffv.Aneld,6Paim,Ch.9ii  Hunter 
T.£ii^7Blii.,868;  80taerY.B.Ott..Woolw.  (0. 
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C.)M,  85;.nwfarT.i!A«d^,10Bk.Beg.,638.  The 
■nUuffities  died  show  that,  as  the  d^endantin 
error  took  no  effectual  steps  to  gain  posseedon 
of  the  mor^iged  premises,  he  is  not  entitled  to 
the  rents  and  profits  while  they  were  occupied 
by  the  owner  of  the  equity  of  redemption. 

The  case  against  the  right  of  the  defendant 
in  error  to  iccoTer  in  this  case  the  rents  and 
profits  received  by  the  owner  of  the  equi^  of 
redemption  is  strengthened  by  section  838,cnap- 
ter  4,  title  1,  General  Laws  of  Oregon.  1848- 
1872,  which  declares  that  "A  mortgage  of  real 
property  shall  not  be  deemed  a  conveyance  so 
asto  enable  the  owner  of  the  mortgage  to  re- 
cover possession  of  the  real  property  without  a 
foredOBure  and  sale  according  to  law." 

This  provision  of  the  statute  cuts  up  1^  the 
roots  the  doctrine  of  Mott  v.  OaiHmon,  vbi 
mpra,  and  gives  effect  to  the  view  of  the  Amer- 
ican courts  of  equi^  that  a  mortgage  is  a  mere 
security  for  a  debt,  and  establishes  absolutely 
the  rule  that  the  mortgagee  is  not  entitled  to  the 
rents  and  profits  until  ne  eets  possession  tmder 
a  decree  of  foreclosure.  For  if  a  mortgage  is 
not  s  conveyance  and  the  mortgagee  is  not  en- 
titled to  possession,  his  claim  to  the  rents  is 
wiOiout  support.  Iliis  is  recognized  by  the  Su- 
preme Court  of  Oregon  as  the  effect  of  a  mort- 
gage in  that  State.  In  Beuor  Bctathom,  8 
Oree., 129,183,  it  was  declared:  "Oursystem  has 
so  c£anged  this  class  nf  contracts  that  the  mort- 
gagor retains  the  riglit  of  possession  and  the 
KM  title."  See,tilso,Afidertonv.Baxt^,^  Oreg., 
106;  Boberttv.Sut/ierlin,  Id.,  219. 

The  case  of  the  defendant  in  error  cannot  be 
aided  "by  the  stipiUation  in  the  defeasance  of 
Angust  19,1874,  exacted  by  the  morteagee,  that 
Qoulsmith  and  Teal  woula,  upon  default  in  the 
pavmeot  of  the  note  secured  by  the  mortgage, 
deUver  to  Hewett,  the  trustee,  the  possession  of 
the  mortgaged  premises.  That  contract  was 
contrary  to  the  public  policy  of  ibe  State  of 
Oregon,  as  expressed  in  the  statute  Just  cited, 
and  was  not  bindine  on  the  mortgagor  or  his 
vendee,  and  altfaoum  not  expressly  prohibited 
by  law,  yet,  hke  all  contracts  opposed  to  the 
pubUc  policy  of  the  State,  it  cannot  t>e  enforced. 
B.Ji.O(f.v,  Loekaood.  17  Wall.,  857  [84  U.  8., 
XXI.,  eS^y,  Bank  of  Kentucky  v.  Exp.  Oo.fiZU. 
S.,i74[XXIII.,872];  MaraliaUy.  Baltimore  and 
Ohio  Ii.it.Ck>.,\61low.,SH;  Meguirey.Gorwine, 
101  U.  8.,108  [XXV.,  899]. 

In  any  view  of  the  case  we  ore  of  opiDlon 
that  the  defendant  in  error  was  not  entitled  to 
receive  the  rents  sued  for  in  this  action.  As  this 
conclusion  takes  away  the  foundation  of  the 
suit,  it  is  unnecessary  to  notice  oUier  assign- 
ments of  error. 

The  Jvdgwunt  of  the  Oireuit  Court  i$  reteraed 
and  Ou  eaiue  remanded  to  that  court,  for  further 
proceeding*  in  conformity  with  IhiM  opinion. 

InwoopT*  Test:  _ 

James  H.  ]loKenne7,Clerk,  Bup.  Court,  U.  8. 


CBBIBTUJX  BOSS.  F^.  in  Brr., 
«. 

WILLIAM  J.  PRESTON. 


ftoe  B.  a,  Boportor^  ed. 

^^eaion^SvrU^<^n,  when  ra£»ed  bg  eowrt— 
originat  JuriedicUon  ef  iitferier  eourU—eon', 
^11  U.  8. 


eui  0ffon^  goverrmmt— alienage,  not  pn- 

*L  In  osssi  oomfav  bom  Uie  irim^t  oonrta,  fhle 
Dourt  will  dBtarmtne  from  tta  own  inqwotlon  of  Hi* 
reoord.  wbether  tlier  «e  ot  the  olass  ezoluded  br 
Btatuke  from  tb*  gnpilwume  tAmoae  eonrti ;  tU^ 
although  thQ  quortloa  ox  jarimwBon  Is  not  rsdsea 
bp  the  mirtlaa. 

ji.  TbeooaetLtatfoDaltTantof  otlglnalJurlsdlotloik 
10  this  oouriof  all  oases  sfieotiof  oonmls,  does  not 

Ere  vent  OonirreM  tromoonfaRtuB'orlglnal  jnrlsdbK 
OIL  bjuoh  ami,  iilpp,  npQO  Hw  subordinate  oourla- 
of  aw  uvdoni 

3.  Tbe  jucliffiiitloa  of  tiis  Gboult  Courts  of  the 
Unttad  ButSB  of  inlti  bv  dtiseiis  acaimt  aliens.  Is 
nfvt  defeated  tiT.the  fact  time  tba  Ataiduittathe 
consiu  or  a  f  omgn  BOTemment, 

4,  "XheBUemtsreoT a  deteDdant  Is  not  to  be  jw^ 
BamDd  from  the  mere  tact  that  he  Is  tbe  iY>nffi^l,  to 
this  ooontrj-,  of  a  foci^ica  Kovemmentk 


ArgtudJtsiL,  4, 


MMkd  Apr.  7,  X8S4. 


IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  tbe  SouLherQ  District  of  New 

Tork_ 

The  history  and  facts  of  the  case  i^pear  lb 
the  opinion  of  tbe  oouH. 

Jbitn.  OflorM  H.  Tw^mr  mABmrjf  &. 
J)^hTta,  for  puuntta  fn  error: 

The  defendant  being  before,  at  the  time  of 
the  commencement  of  thi9  suit,  and  eversince* 
Consulnf  Hit  Kinf=;rIom  of  ISurwayand  Sweden, 
oiiglil  not,  according  to  iim  Constitution  and 
laws  isf  th&  L'jiiiod'  Stales,  to  have  been  Im- 
pleiidcd  in  tlie  circuit  court,  but  in  the  district 
court. 

Const  U.  &,  ait.  IIL,  iBc&l,  2; sec.  «35,R. 

8,  ;  Act  of  March  S.  ICTB. 

Davit  V.  Packard,  6  Pet.,  41;  Davie  v.  Pack- 
ard, 7  Pet,,  276;  Capron  v.  Van  JSoorden,  %• 
Cranch,  126  ;  Jaekm>&  v.  Athtm,  8  Pet.,  148  ; 
Fiqaignoi  V.  R  R.  Cb.,  16  Sow.,  l(ii;Van Ant- 
werpT.  JTulburd.l  Blatcbl,  436;  Valarino  v. 
rWp«e/i.  7  N.  Y.,  576;  .Yfl^  V.  Jaiyrnwin,  Sa 
How,  Pr.,  610. 

^ff•s8rt.  Wm,  O.S*1Rli:»d  A  F.  Traegj 
for  defendant  in  error: 

The  circuit  court  tiH|  IftHttUctlon  in  cases- 
ai^uitist  forei.i,'!!  cooatilfl. 
^' Dirh'i  V  .tiiu.'.n<-n.,  3  Blatchf.^  816;  Qralia/mv, 
Stucia^n,  4  liUtchi.,  GO;  St.  Luk^e  Hbtpital  T. 
Bardag^  8  Blstcht,  SC0. 

These  authorities  at  least  establish  the  lav  to- 
be  that  where  the  circuit  court  has  jurisdiction 
of  a  cause  through  the  parties  being  citizens  of 
dilTcrent  ^tatf-s,  or  the  fjiie  a  citizen  of  tbiscoun- 
iry  find  tlic  other  analien,  that  jurisdiction  will 
nut  be  ousEed  or  destroyed  bccQUse  one  of  such 
parties  chances  to  be  a  forei|;n  consuL 

The  circuit  courtacquired^urisdiction  against 
the  plaintlil  in  error  as  an  ahen,  virtue  of  the 
mst  undisputed  allegation  of  the  complaint, 
which  sets  forth  that  the  defendant  in  error  Is 
acilizen  of  Hew  York,  while  the  plaintiff  in  error 
i.i  Consul  fiir  the  Kin^flom  of  Norway  and 
Swfi.li;ii,  residing  in  the  ('iiy  o(  New  York. 

A  consul  for  a  foreign  cuuutry  discharging 
bis  duties  Id  an  American  seaport  is,  in  the  ab- 
sence of  any  contrary  evidence,  to  be  presumed 
an  alien  in  law  snd  a  citizen  or  subject  of  the 
country  which  he  represents. 

VBtl.,  b.  a.  fih.  8,Me.  Mi  Tht Betlo  Corrunee, 
6  Wheat.,  lQl|lltl^Bf^  '^ld.j  49,  and  author- 
ities cUed. 
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Where  It  la  alleged  by  the  plaintiff  In  his  com- 
pkUnt  aa  the  only  matter  giving  jurisdiction  to 
the  circuit  court,  that  the  defendant  is  a  foreign 
consul,  and  the  defendant  answers  and  goes  to 
trial  without  objection  to  the  jurisdiction,  it  will 
be  presumed,  in  the  absenceof  testimony  in  the 
record  to  the  contrary,  that  the  defendant  was 
an  alien. 

Qaniea v.  BaUon,  6 Pet,  Ttfl;  Brawn  v.Keene, 
8  Pet.,  112;  AfanhaU  v.  k  AO.B.R.  Oo.,  16 
How.,  814,  829;  Exp.  Go.  Kountee,  8  Wall., 
842,  851  (75  U.  S.,  XIX..  457.  460);  Bobertton 
V.  Ceem,  W  U.  S„  646  (XXIV..  1057);  GnwwT. 
In$.  Co.,  108  U.  S.,  278  (XXm, 


Mr.  JuiUee  Harlaa  delivered  the  opinion  of 

the  court: 

This  action  was  brought  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
•of  New  York.  The  plaintifT,  Preston,  is  a  citi- 
zen of  that  State,  while  the  defendant  is  the  con- 
sul, at  the  Port  of  New  York,  for  the  Kingdom 
■of  Noi-way  and  Sweden. 

The  object  of  the  action  is  to  recover  damages 
for  tbe  alleged  unlawful  conversion  by  defend- 
Ant,  to  his  own  use,  of  certain  articles  of  mer- 
chandise. The  answer  denies  the  material  alle- 
gations of  the  complaint  and,  in  addition,  by 
way  of  counterclaim  asks  judgment  against  the 
plaintiff  for  certain  sums.  To  the  counterclaim 
a  replication  was  filed,  and  a  trial  had  before  a 
jurv,  which  resulted  in  a  verdiot  in  favor  of 
pWntiH  for  $7,818.10.  For  that  amount  judg- 
ment was  entered  ag^nst  the  defendant. 

The  assignments  of  error  question  the  juris- 
diction of  Uie  drcult  court,  under  the  Constitu- 
tion and  the  laws  of  the  United  States,  to  bear 
and  determine  any  suit  whatever  brought 
against  the  consul  of  a  foreign  government. 

Some  reference  was  imvle  in  argument  to  the 
fact  that  the  defendant  did  not  in  the  court  be- 
low plead  exemption,  by  virtue  of  hia  oflScial 
cbaracter,  from  suit  in  a  Circuit  Court  of  the 
United  Statea.  To  this  it  is  sufficient  to  reply 
tiiat  this  court  must,  from  its  own  inspection  of 
the  record,  determine  whether  a  suit  against  a 
person  holding  the  position  of  consul  of  a  for- 
eign government  is  excluded  from  tbe  jurisdic- 
tion of  the  circuit  courts.  In  cases  of  which  the 
circuit  courts  may  take  cognizance  only  by  rea- 
son of  the  citizenship  of  tiie  parties,  this  court, 
•a  its  decisions  indicate,  has,  except  under  spe- 
cial circumstances,declined  to  express  any  opin- 
ion upon  the  merits  on  appeal  or  writ  of  error, 
where  the  record  does  not  affirmatively  show 
jurisdiction  in  the  court  below;  this,  because  the 
courts  of  the  Union,  being  courts  of  limited  ju- 
riadiction,the  presumption,  in  every  stage  of  uie 
cause  is,  that  it  is  without  their-jurisdiction  un- 
less the  contrary  appears  from  the  record.  Grace 
T.  Avaeriean  In».  Oo.,  108  U.  6.,288rXXVn., 

105*]. 

Much  more,  therefore,  will  we  refuse  to  de- 
termine on  the  m^ts  and  will  reverse  on  the 
point  of  jurisdiction,  cases  where  the  record 
showsaffirmatively  Uiat  they  are  of  a  claaa  which 
the  statute  ezdudes  altogether  from  the  cogni- 
zance of  the  drcott  courts.  If  this  were  not  so, 
it  would  Ik  in  the  power  of  the  parties  by  neg^ 
[2561  ligcnce  or  design  to  invest  those  courts  with  a 
jurisdiction  expressly  denied  to  them.  To  these 
comidemUoiu  It  mi^  be  added,  that  tbe  even^ 
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tion  of  the  consal  (tfa  foreign  goTenunentfrom 
suit  in  particular  oonits  is  the  privilege,  not  <tf 
the  person  who  happens  to  fill  that  oince,  but 
of  the  State  or  government  he  represents.  It 
was  Bo  decided  in  Davit  v.  Paekai^,  7  Pet.  ,284. 
While  practically  It  may  be  of  no  consequence 
whether  original  jutisdlctlon  of  suits  gainst 
consuls  of  lordmi  govenunenta  is  conferred 
upon  one  court  ot  the  Uoited  States  rather  than 
another,  it  Is  mfflcieDt  fliat  Um  LeslslatiTa 
Branch  of  the  Government  has  invested  partlo- 
ular  courts  with  jurisdiction  in  the  premiaes. 

We  proceed,  then,  to  inquire  whether,  under 
the  Constitution  and  laws  of  the  United  States, 
a  circuit  court  may,  under  any  circumstances, 
hear  and  determine  a  suit  against  the  consul  of 
a  foreign  government;  in  ouier  words,  whether 
other  courts  have  been  invested  with  exclusive 
jurisdiction  of  such  suits. 

The  Constitution  declares  that  "Thejudicial 
power  of  tbe  United  States  shall  extend  •  *  • 
to  aU  cases  affecting  ambassadors  or  other  pub* 
lie  ministers  and  consuls;"  to  controversies  be- 
tween citizens  of  a  State  and  foreign  citizens  or 
subjects;  that  "In  all  cases  affecong  ambassa- 
dors, other  public  ministers  and  consuls,  *  *  * 
tbe  Supreme  Court  shall  have  original  jurisdic- 
tion ;"  and  that  in  all  other  cases  previously  men- 
tioned in  the  sameclause  "The  Supreme  Court 
shall  have  appellate  jurisdiction,  both  as  to  law 
and  fact,  with  such  exceptions  and  under  such 
regulations  as  the  Congress  stiall  make." 

The  Judiciary  Act  ol  1789  Invested  the  Dis- 
trict Courts  of  the  United  States  with  jurisdic- 
tion, exclusivelv  of  the  courts  of  the  several 
States,  of  all  smts  against  consuls  or  vice-con- 
suls, except  for  offenses  of  a  certain  character; 
this  court, vifith  "Original,  but  not  exclusive,  ju- 
risdiction of  all  suits  *  *  •  in  which  a  con- 
sul or  vice-consul  shall  be  a  part^;"  and  the 
circuit  courts  with  jurisdiction  of  civil  suits  In 
which  an  alien  la  a  par^.  1  Stat  at  L.,  76-80. 
In  this  Act  we  have  an  affirmance,  by  the  first 
Congress— many  of  whose  members  participated 
in  the  Convention  which  adopted  the  Constitu- 
tion and  were,  therefore,  conversant  with  the 
purposes  of  its  framers— of  the  principle  that 
the  origiofd  jurisdiction  of  this  court  of  cases 
in  which  a  consul  or  vice-consul  is  a  party,  la  roKwi 
not  necessarily  exclusive,  and  that  the  subordl-  *- 
nate  courts  of  tbe  Union  may  be  Invested  with 
jurisdiction  of  cases  affecting  such  representa- 
tives of  foreign  governments.  On  a  question  of 
constitutiouaf  construction,  this  fact  is  entitled 
to  great  weight. 

very  early  after  the  passage  of  that  Act,  the 
case  to.  XT.  3.  v.  Bavara,  2  Dall.,  297,  was  tried 
in  ttte  Circuit  Court  of  the  United  States  for 
the  Diatrict  of  Fennqrlvanla,  before  «Af«Mm 
WHaon  and  Iredell  of  this  court,  and  the  Dia- 
trict Ju^.  It  was  an  indictment  against  aeon- 
sid  for  a  misdemeanor,  of  which.  It  was  claimed, 
the  drcuit  court  had  jurisdiction  under  the  Ilth 
section  of  the  Judiciary  Act,giviogcircuit  courts 
exdusive  cogniz^ce  of  all  crimes  and  offenses 
cognizable  under  tiie  authori^  of  the  United 
States,  except  where  that  Act  "Otherwise  pro- 
vldee,  or  the  laws  of  tbe  United  States  shall 
otherwise  direct,  and  concurrent  jurisdiction 
with  the  district  courts  of  the  crimes  and  of- 
fenses cognizable  therehi."  In  behalf  of  the  ac- 
cused it  was  ocMktended  that  this  court,  in  virtue 
of  the  OMutitutfonal  grant  to  It  of  original  ju- 

^    til  fJ.  8, 
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rladictloD  in  all  cases  affecting  consuls,  had  ex- 
clusive jurisdiction  of  the  prosecution  asalnst 
him.  it/r.  </v«f^  Wilsoa  and  theDistrict  Judge 
concurred  in  overruling  this  objection.  They 
were  of  opinion  that,  although  the  Constitutiou 
tn  vested  Oiit  court  with  orij^al  jurisdiction  in 
cases  afEectiiig  consuls,  it  was  competeat  for 
Congress  to  confer  ooDcnrrent  jurisoictioQ,  in 
those  cases,  upon  such  inferior  courts  as  might, 
by  law,  he  established.  Mt.  JiuHec  Iredell  dis- 
sented, upon  the  ground  that  the  word  "  orig- 
inal." in  the  clause  of  the  Constitution  under 
examination,  meant  exclusive.  The  indictment 
was  sustained,  and  the  defendant,  upon  the  final 
trial,  at  which  ChitfJuttice  Jay  presided,  was 
found  guilty.  H«  was  subsequently  pardoned 
on  condition  that  he  would  surrender  his  com- 
mission and  exequatur. 

In  U.  8.  v.  Qrt^a,  11  Wh.,  467,  which  was 
a  criminal  prosecudon,  in  a  Circuit  Court  of  the 
United  States,  for  Uie  offense  of  offering  per- 
sonal violence  to  a  public  minister,  contnry  to 
the  law  of  nations  and  the  Act  of  Congress,  one 
of  the  questions  certified  fw  decision  was 
(2581  whether  the  jurisdiction  conferred  by  the  Con- 
stitution upon  this  court,  incases  affecting  am- 
bassadors or  other  public  ministers,  and  consuls, 
was  not  only  original  but  exclusive  of  the  cir- 
cuit courts.  But  its  decision  was  waived  and 
the  case  determined  upon  another  ground.  Of 
that  case  it  was  remarked  by  Cki^  Justice  To.- 
tkeiy.  In  GiUing»  t.  OrawfoTd^  Taney,  Dec.,  5, 
that  an  expression  of  opinion  upon  that  ques- 
tion would  not  have  been  waivedhad  the  court 
regarded  It  as  settied  by  prevtous  dedatons. 

In  Davis  v.  Fackara,  vbi  supra,  upon  error 
to  the  Court  for  the  Correction  of  Errors  of  the 
State  of  New  York,  the  precise  question  pre- 
eented  was  whether,  under  the  Constitution  and 
laws  of  the  United  States,  a  state  court  could 
take  Jurisdiction  of  dvtl  suits  against  foreign 
consuls.  It  was  determined  in  the  nej»tive  upon 
the  ground  that  by  the  9th  section  of  the  Act  of 
17&8,  jurisdiction  was  given  to  the  District 
Courts  of  the  United  States,  exclusively  of  the 
courts  of  the  several  States,  of  all  suits,  against 
consuls  and  vice-consuls,  except  for  certain  of- 
fences mentioned  in  the  Act.  The  Jurisdiction 
of  the  state  courts  was  denied  because— and  no 
other  reason  was  assigned— jurisdiction  had 
been  ^ven  to  the  District  Courts  of  the  United 
States  exclusively  of  the  former  courts;  a  rea- 
son wliich,  probably,  wouldnothave  been  given 
bad  the  comi,  as  then  organized,  supposed  that 
the  constitutional  grant  of  original  jurisdiction 
to  this  court,  Id  all  cases  affecting  consuls,  de- 
prived Congress  of  power  to  confer  concurrent 
original  jurisdiction,  in  such  cases,  upon  the 
subordinate  courts  of  the  Union,  It  Is  not  to 
be  supposed  that  the  clause  of  the  Constitution 
giving  original  jurisdiction  to  this  court.  In 
eases  affecting  consuls,  was  overlooked  and, 
therefore,  the  decision,  in  that  case,  may  be  re- 
garded OS  an  affirmance  of  the  con^tutionallty 
of  the  Act  of  1789,  giving  original  jurisdiction 
In  such  case^  also,  to  District  Courts  of  the 
United  States.  Anditlsadgnlflcantfact,  that 
In  the  decision  in  Davis  r.  Irukard,Ohief  Jus- 
tus Marshall  concurred,  although  he  had  de- 
livered the  judgments  in  Marbury  v.  Madison, 
1  Cranch,  137;  CWiWi*  v.  Virginia,  6  Wheat., 
96i  and  Osbomy.  Bank,  9  Wheat.,  788,  some 
of  the  general  e^prassions  In  which  are  not  In- 
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frequentiy  cited  In  support  of  the  broad  propo- 
sition that  the  jurisdiction  of  this  court  Is  mode 
by  the  Constitution  exclusive  of  every  other  ^^^^^ 
court,  in  all  cases  of  which  by  that  Instrument 
it  is  given  original  jurisdiction.  It  may  also  be 
observed  that  of  the  seven  Justices  who  con- 
curred in  the  judgmoit  In  Basis  t.  JPaduurd, 
five  participated  ut  the  deddon  of  (Mom 
Bank. 

In  ^.  Luk^s  Hospitalr.  Barday,  8  Blatchf., 
259,  which  was  a  suit  in  equity  in  the  Circuit 
Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  the  question  was  distinctiy 
raised  whetho^  the  consular  character  of  the 
alien  defendant  exempted  him  from  the  jurla* 
diction  of  the  circuit  courts.  The  jurisdiction 
of  the  circuit  court  was  maintained,  tbe  opin- 
ion of  the  court  being  that  the  jurisdiction  of 
the  district  courts  was  made  by  statute  exclu- 
sive only  of  the  state  courts,  and  that,under  the 
11th  section  of  the  Act  of  1789,  the  defendant 
being  an  alien — no  exception  being  made  there- 
in as  to  those  who  were  consuls— was  ameniJsle 
to  a  snit  in  the  circuit  court  brought  by  a  dti- 
zen.  SubsequentW^  the  question  was  reargued 
before  Jfr  •TtutiwNelsimandtheDistrict  Judge, 
and  the  proposition  was  pressed  that  the  def  end- 
ants  coiud  not  be  sued  except  In  this  court  or  In 
some  district  court  But  the  former  ruling  was 
sustained. 

In  Qraham  v.  Stwiken  4  Blatchf.*  00,  Uie 
same  question  was  carefnily  considered  1^  Mr. 
Juries  Nelson,  who  again  ndd  that  the  consti- 
tutional grant  of  original  jurisdiction  to  this 
court  in  cases  affecting  consuls;  the  legislative 
grant  in  the  Act  of  IWi  to  this  court  of  original 
but  not  exclusive  jurisdiction  of  suits  in  which 
a  consul  or  vice-consul  is  a  party:  and  the  legis- 
lative grant  of  jurisdiction  to  the  district  courts, 
exduuve  of  the  state  courts,  of  suits  gainst 
consuls  or  vice-consuls,  did  not  prevent  the  dr^ 
cult  courts,  which  had  jurisdiction  M  suits  to 
which  an  alien  was  a  party,  from  taking  co^ 
nlzance  of  a  suit  brought  by  a  dtizen  against  an 
alien,  albeit  the  latter  was,  at  the  time,  the  con- 
sul of  a  foreign  government. 

In  Oittings  v.  Crawford,  Tane^,  Doc.,  1, 
which  was  a  suit  upon  a  promissory  note 
brou^tinthe  Distinct  Court  of  the  Uuited  States 
tot  luryland,  1^  a  dtizen  of  that  State  against 
a  consul  ftf  Great  Britain,  the  point  was  made 
In  the  circuit  court  on  writ  of  error  that  t^the  rsflOl 
Constitution  of  the  United  States  this  court  had 
exdusive  jurisdiction  of  such  cases. 

The  former  adjudications  of  this  and  other 
coui-ts  of  the  Union  were  there  examined  and 
the  condusion  reached  (and  in  that  condusion 
we  concur)  that,  as  Congress  was  not  expressly 
prohibited  from  giving  original  jurisdiction  In 
cases  affecting  consuls  to  the  liuerior  judicial 
tribunals  of  uie  United  States,  neither  public 
poUcy  nor  convenience  would  justify  the  court 
in  implying  such  prohibition  and,  upon  such 
implication,  pronouncing  the  Act  of  1789  to  be 
unconstitutional  and  void.  Said  C?if^  Justice 
Taney:  "  If  the  arrangement  and  classification 
of  the  subjects  of  juriuiction  Into  appellate  and 
original,  as  respects  the  Supreme  Court,  do  not 
exclude  that  tribunal  from  appellate  power  In 
the  cases  where  original  jurisdiction  is  granted, 
can  it  be  right,  from  the  same  clause,  to  imply 
words  of  exdusion  as  respects  other  courts 
whose  jruisdiction  la  not  there  limited  or  pre. 
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•cribed.bnt  left  for  the  fotuie  regulation  of  Con- 
gress? The  trae  rule  in  this  case  la,  I  think, 
the  rule  which  ia  constantly  applied  to  ordinary 
Acta  of  legislation,  in  which  the  grant  of  juris- 
diction over  a  certain  subject-matter  to  one 
court,  does  not,  of  itself,  imply  that  that  juris- 
diction is  to  he  exclusive.  In  the  clause  in  ques- 
tion, there  is  nothing  but  mere  affirmative  words 
of  grant,  and  none  that  import  a  dflsign  to  ex- 
dude  the  subordinate  junsdiction  of  other 
courts  of  the  United  Stateson  the  same  subject- 
matter."  Taney,  Dec,  9.  After  alluding  to  the 
fact  that  the  praltion  of  consul  of  a  foreign 
govcramcnt  is  sometimes  filled  by  one  of  our 
own  citizens,  he  oljserves:  "It  could  hardly 
have  been  the  intention  of  the  statesmen  who 
framed  our  Constitution  to  require  that  one  of 
our  citizens  who  had  a  pet^  cudm  of  even  less 
than  $5  against  another  ci^en,  who  had  been 
clothed  by  some  foreign  government  with  the 
consular  office,  should  be  compelled  to  go  into 
the  Supreme  Court  to  have  a  juir  summoned 
In  order  to  enable  him  to  recover  ft;  nor  could 
it  have  been  intended,  that  tbe  time  of  that 
court,  with  all  its  high  autles  to  perform ,  should 
he  taken  up  with  the  trial  of  every  pettr  offense 
that  might  be  committed  by  a  consul  in  any 
part  of  the  Uoited  States;  that  consul,  too,  be- 
ing often  one  of  our  own  citizens." 
[S611  Such  was  the  state  of  the  law  when  tbe  Re- 
vised Statutes  of  the  XjDited  States  went  into 
operation.  By  section  663  it  is  provided  that 
"  The  district  courts  shall  have  jurisdiction 

*  *  *  of  all  suits  against  consuls  or  vice- 
consuls,"  except  for  certiUn  offenses;  by  section 
6^,  tbat  "The  circuit  courts  shall  have  oiiginal 
jurisdiction  "  of  certain  classes  of  cases,  among 
which  are  civil  suits  in  which  an  alien  Is  a  party ; 
by  section  687,  that  this  courtshall  have  "Orig- 
inal but  not  exclusive  jurisdiction  of  all  suits 

•  •  •  in  which  a  consul  or  vice-consul  is  a 
par^:"  and  by  section  711,  that  thejurisdic^on 
vested  in  the  courts  of  the  United  States  in  the 
cases  and  proceedings  there  mentioned— among 
which  (par.  8)  are  '"suits  against  ambassadors 
or  other  public  ministers  or  their  domestics,  or 
domestic  servants,  or  against  consuls  or  vice- 
consuls" — shall  be  exclusive  of  the  courts  of  the 
several  States.  But  b^  theActof  February  16, 
1875,  that  part  of  section  711  last  quoted  was 
repealed  (Sup.  a  S.,  p.  188,  par.  18);  so  that, 
by  the  existing  law,  tiiere  Is  no  statutoir  provis- 
ion which,  in  terms,  makes  the  jurisdiction  of 
the  courts  of  the  United  States  exclusive  of  the 
state  coorts  In  suits  against  consuls  or  vice-con- 
suls. 

It  is  thus  seen  that  neither  the  Constitution 
nor  any  Act  of  Congress  defining  the  powers  of 
the  courts  of  the  Uoited  States  has  made  the 
jurisdiction  of  this  court,  or  of  the  district 
courts,  exclusive  of  the  circmt  courts,  in  suits 
brought  against  persons  who  hold  the  position 
of  consul,  or  in  suits  or  proceedings  in  which 
a  consul  is  a  party.  The  jurisdiction  of  the  lat- 
ter courts,  conferred  without  qualification,  of  a 
controversy  between  a  citizen  and  an  alien.  Is 
not  defeated  by  tbe  fact  that  the  alien  happens 
to  be  the  consul  of  a  foreign  government.  Con- 
sequently, the  jurisdiction  of  the  court  below 
cannot  be  questioned  upon  the  Round  simply 
that  the  defendant  is  the  consul  of  the  Kingdom 
of  Norway  and  Sweden. 

But  as  this  court  and  the  district  courts  are 
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the  only  courts  of  the  Union  which,  under  th« 

ConstltuUott  or  the  existing  statutes,  are  in- 
vested with  jurisdiction,  without  reference  to 
the  citizenship  of  the  parties,  of  suits  against 
consuls  or  in  which  consuls  are  parties,  and 
since  the  circuit  court  was  without  jurisdiction, 
unless  the  defendant  is  an  alien  or  a  citizen  of 
some  State  other  than  New  York,  it  remains  to  [268] 
consider  vlietha  the  record  shows  him  to  be 
either  such  citizen  or  an  alien.  There  ia  neither 
averment  nor  evidence  as  to  his  citizenship, 
unless  the  conceded  fact  that  he  is  the  consul  of 
a  foreign  government  is  to  be  taken  as  adequate 
proof  that  he  Is  a  citizen  or  subject  of  that  gov- 
ernment. His  counsel  In^t  that  the  cons  ulof 
a  foreign  county,  discharging  his  duties  in  this 
country,  Is,  in  tne  absence  of  any  contrary  evi- 
dence, to  be  presumed  in  law  to  oe  a  citizen  or 
subject  of  the  country  he  represents.  This  pre- 
sumption, it  is  claimed,  arises  from  the  nature 
of  his  office  and  the  character  of  the  duties  h» 
is  called  upon  to  discharge.  But,in  our  opinion, 
the  piactice  of  the  difterent  Nations  does  not 
justify  such  presumption.  "Though  the  func- 
tions of  consiil,"Bay8  Kent,  "would  seem  to  re- 
uire  that  he  should  not  be  a  subject  of  the 
itate  In  which  he  resides,  yet  the  practice  of 
the  maritime  powers  is  quite  lax  on  this  point* 
and  it  is  usual,  and  thougot  most  convenient,  to 
appoint  subjects  of  the  foreign  country  to  be 
consuls  at  its  ports."  1  Kent,  44.  In  QitUn^a 
V.  Oraw^fyrd,  vid  mpra,  it  was  said  by  Ch%€f 
JtiiticeTtaofij  that  "In  thiscountiy,  as  well  aa 
others,  it  often  happens  that  the  consular  office 
is  confened  by  a  foreign  government  on  oneof 
our  own  citizens."  It  is  because  of  this  practice 
that  the  question  has  frequently  arisen  as  to  the 
extent  to  which  citizens  of  a  country,  exercising 
the  fimctions  of  foreign  consuls,  are  exempt 
from  the  political  and  municipal  duties  which 
are  imposed  upon  their  fellow  citizens.  1  Hal- 
leck Intemat.  L.,  Lond.ed.,  ch.ll,  aoclO,  etaeg. 
In  an  daborale  opinion  1^  Attorney-General 
Gushing,  addressed  to  Secretary  Marcy,  the 
guesUon  was  considered  whether  citizens  of  the 
United  States,  dischargine  consular  functions 
here  by  appointment  of  foreign  governments, 
were  subject  to  service  in  the  militia  or  as  jurors. 
8  Ops.  Attys-Gen.,  169.  It  was,  perhaps,  be- 
cause of  the  difficulties  arising  in  determining 
questions  of  this  character  that  many  of  the 
treaties  between  tbe  United  States  and  otlier 
countries  define  with  precision  the  privileges 
and  exemptions  given  to  consuls  of  the  respect- 
ive Nations — exemptions  from  public  service 
being  accorded,  as  a  general  rule,  only  to  a  con- 
sul who  is  a  citizen  or  subject  of  the  country  he  [£631 
represents.  R.  S.  of  Dist.  Clol.,  Public  Treaties, 
index  title  "OonnOi." 

But  It  seems  unnecessary  to  pursue  the  sub* 
ject  further.  When  the  jurisdiction  of  the  cir- 
cuit court  depends  upon  the  alienage  of  one  of 
the  parties,  tbe  fact  of  alienage  must  appear  af- 
firmatively either  in  the  pleadings  or  dsewhere 
in  the  record.  Brovm  v.  Keene.B  Pet.,  116; 
Bf'ngJiam  v.  Caboi,  8  Dall.,  882,  Oapron  v.  Van 
Noordsn,  3  Cranch,  120;  Robertton  v.  Ceaae, 
it  cannot  be  inf  eired,  aigumentatively, 
from  the  ^ngle  circumstance  ttutt  such  person 
holds  and  exercises  tbe  office  of  consul  of  a  for- 
eign government.  Neither  the  adjudged  cases 
nor  ue  practice  of  this  government  prevent  an 
American  dtizenr— not  holding  an  officeof  profit 
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or  trust  under  the  TJnltecl  States— from  exercfa- 
Ing  In  this  country  flie  office  of  constil  of  a  for- 
eign government. 

Our  conclusion  is  that,  as  It  does  not  appear 
from  the  record  that  the  defendant  is  an  alien, 
and  since  it  is  coDsistent  with  the  record  that  the 
defendant  was  and  la  a  citizen  of  the  same  State 
with  ttie  plaintiff,  the  leooid,  as  tt  now  is,  does 
not  present  a  case  which  the  circuit  court  had 
author!^  to  determine.  Without,  tAer^ore,  eon- 
tidmring  Vu  merita  offhia  caim,  Vie  judgment 
muttberetert^  arid  the  eavee  remanded  for  »ueh 
further  proceeding*  a*  num  Jte  eonmteni  with  tU* 
opirUon.  Jt  ieeo  ordered. 

Mr,  Jvetiee  Gray: 

Mr,  Jiutiee  Miller  and  myself  concur  in  the 
judgment  of  reversal,  on  the  groimd  that  the 
circuit  court  had  no  jurisdiction  of  the  case,  be- 
cause the  record  does  not  show  that  the  defend- 
ant was  an  ^en,  or  a  citizen  of  a  different  State 
from  that  of  wMch  the  pl^tlff  was  a  citi- 
zen.  We  express  no  opinion  upon  the  question 
whether.  If  the  record  had  shown  that  state  of 
focts,  as  well  as  that  the  defendant  was  a  consul, 
the  drcnit  coiut  would  have  had  jurisdiction. 

!buaoop7.  Test: 

James  H.  ICoKenni^,  Clerk,  Ehvi.  Court,  V.  S. 

Gtted-lIlI7.B.,fliL 


[264] 


JAMES  W.  LOVELL  BT  AL.,  Appte., 
v. 

SAINT  LOUIS  MUTUAL  LIFE  INSXm- 
ANCE  COMPANY,  SAINT  LOUIS  LIFE 
INBUBANOE  OOMFANy  ahd  WILLIAM 
MORROW,  Treasurer  of  tiie  Btatb  of 
Tbhbessbs. 

(See  B.  C.,  Reporter's  ed.,  2U-S7e.> 

Oommuting  poliep— amount  of  premium»-~duty 
afeompanp—defatdt  of  intured—re-ineuranee, 
when  poiiejf  Iiolder  not  bound  by — when  one 
poliey  holder  map  tue—damagee  on  amtraet. 

1.  Where  a  ooUor  contains  a  oondftlon  that  Itshall 
becommutealo  case  default  ta  made  In  the  payment 
of  anr  premium ,  the  making  of  a  default  and  the 
oonvenlon  of  the  policy  firom  an  annual  premium 
policy  to  a  paid  up  policy.  Is  at  the  option  of  the  in- 
■nred, 

2.  Where  the  condition  is  that  tiie  sum  insured 
aball  be  commuted  or  reduced  to  the  amount  of  the 
premiums,  the  oompany  la  not  required  to  give  the 
Insured  a  paid  up  policy  for  a  greater  amoimt  than 
the  sum  oi  the  premiums  paid. 

9.  Where  the  uisured  surrendered  bis  poller  under 
the  Influence  of  a  mistake  as  to  the  amount  of  the 


npany 

oorrespondlng  to  such  mistaken  view,  it  is  the  duty 
of  the  company  to  return  him  bis  poUoy  uncbanirea, 
or  at  least  to  give  him  notice  of  toe  mlst^e,  so  thai 
be  may  have  an  opportunitr  of  determining  whether 
be  win  sUU  have  us  policy  commuted  or  not 

4.  Where  the  company  kept  the  policy  for  six 
months  without  giving  the  complainant  any  noUoe 
of  the  mistake,  and  then,  by  Indorsement  on  the 
policy,  attempted  to  reduce  It  to  a  different  amount, 
tbe  Insured  was  In  no  dfifaultanddldnotforfelthu 
stebts  under  bis  policy. 
t,  A  policy  holder  is  under  no  obligation  to  oon- 


tlcm.—lAfe  timmmee;  forfeiture  of  poUey  for 
non-pat/merU  of  premiumi  waiver.  See  noes  to 
Thompson  v.  InfcUO,,  KM  U.  &,  XXVL,  WL 
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tinup  hip  in-ii]rfiii''i_>  irlth  a  new  OOmpany  to  whldl 
ttie  c^oiui'Liiiy  ki.^ijni)^  bim  bos  truuferred  its  busk 
ni-:^,  ti)t  l.iud  a  iinhi  u/  ciiif^li^r  the  contract  at  an 
efiil  mvl  U'l  ■K'Eiiiiii'l  vihat  is  due  him  by  reason  of 
It*  Al'iiii  iuiiiiicni,  which  is  tho  value  of  bl8  policy 
IQ-.H  i!it^  iiriinifQt  of  hla  premium  note;  and  In  order 
tc  r>.v<iv<.t  It,  ha  ittis  tbe  riu:iit  u>res(»i  to  the  fund 
Ob  U4^|>(>t^i;  with  the  State  TO  protect  policy  holders. 

9.  One  priHcy  hulder  slane  vaa  timtrft^in  ^  suit  for 
th[tt  purti'isa,  where  tt  du«a  not  appear  that  any 
oltaors  hAva  nut  accepted  the  Curms  of  thoarTanee> 
mfiit  betweon  the  two  tLwmTiaoies,  nor  but  thotUM 
timi  in  m>ini-\vnt  to  meet  nil  demands  upon  it. 

7.  Where  '1(11!  imrty  tn  sn  executory oontraotpr^ 
V£iiu  thf:  yf>t'foriniiiii!e  at  it,  or  puts  It  out  of  his 
own  power  to  perform,  the  other  may  regwd  tt  sa 
terminated  and  demand  whatever  damage  he  baa 
sustained  thereby . 

[No.  34.] 

BubmiUedMar.  U,  X884.  Decided  Apr.  7,  2884. 

APPEAL  ftom  the  Circuit  Court  of  the  Itidted 
States  for  the  Middle  District  of  Tennessee. 
The  history  and  facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  oourt. 

Meesra.  Montsfomery  Bladr  and  Andrew 
HcClatn,  for  appellants. 
Mr.  R.  MeP.  Smith,  for  appeUees. 

Mr.  JiaUee  Bradley  delivered  the  opinion 
of  the  court; 

This  case  was  commenced  by  a  bill  in  chan- 
cery filed  by  the  appellants,  Lovell  and  wife, 
citizens  of  Tennessee,  t^nst  Tbe  St  Loult 
Mutual  Life  Insurance  Company  and  The  St. 
Louis  Life  Insurance  Company,  for  relief  in  re- 
lation to  a  certain  policy  of  insurance  issued  by 
the  former  Oompany  through  an  agent  at  Nash- 
ville, Tennessee,  to  LovelTon  his  own  life  foi 
the  sum  of  95,000,  for  the  benefit  of  bis  wife 
and  to  be  paid  to  her,  on  his  death.  The  policy 
was  dated  the  24  th  of  April,  1868,  and  stipulated 
for  tbe  payment  of  an  annual  premium  of 
$163.14,  payable  (in  tbe  words  of  the  instru- 
ment) as  follows:  "An  annual  premium  note 
of  |Sd,  and  a  semi-annual  cash  premium  of 
$54.57  on  the  34th  days  of  April  and  October, 
the  first  one  of  said  notes,  and  tbe  first  s«nl-  [265] 
annual  cash  premiimi,  commencing  with  the 
date  of  Uiis  policy."  There  was  a  condition  In 
the  policy  that  ii^  after  the  payment  of  the  first 
three  annual  premiums,  a  default  should  be 
made  in  tbe  payment  of  the  annual  premiums 
tltereafter  to  lj«»me  du&  thenfln  tiiewonlsof 
the  condition)  "  Such  default  shall  not  work  a 
forfeiture  of  this  policy,  but  the  sum  of  $5,000, 
the  amount  insured,  shall  be  then  commuted  or 
reduced  to  the  sum  of  the  annual  premiums 
paid."  After  settiok  out  the  policy,  the  bill 
states  tbe  following  facts:  the  premiums  called 
for  by  the  policy  were  all  paidT  down  to  and  in- 
cluding the  34th  of  April,  1873;  a  new  premium 
note  being  given  at  the  end  of  each  year,  and 
any  dividenoa  due  to  the  insured  being  credited 
thereon,  the  companv  being  a  mutu^one.  At 
or  shorUy  after  tne  last  pajonent,  which  was 
made  to  one  Foote,  agent  of  the  Company  at 
Louisville,  Kentudi^,  the  agency  at  Nashville 
having  been  discontmued,  Lovwmade  known 
to  Foote  his  desire  to  receive  a  paid  up  poller 
for  what  he  was  entitled  to,  and  a  return  of  hia 

Eremium  note;  he  and  the  agent  agreeing,  as 
ad  also  been  represented  by  the  agent  at  Nash* 
ville,  on  the  issuing  of  the  policy,  that  all  the 
money  he  had^^d  by  way  of  premiums, 
amounting  to  $Sxt  less  the  amount  of  his  out- 
I  standing  note,  would  be  credited  to  him,  and 
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itwt  lie  cotdd  hm  a  paid  up  policy  for  such 
amount  as  that  money  under  the  regulations  of 
the  Company  would  entitle  him  to  if  he  had 
paid  it  all  at  once  for  a  paid  up  policy.  With 
this  Tiew  and  understanding,  he  surrendered 
faia  poller  to  the  agent,  to  be  transmitted  to  the 
home  office  at  St.  Loida  and  exdianged  for  a 
paid  up  policy  in  its  stead.  Lovell  being  en- 
gaged In  steamboatlng  on  the  Mississippi,  gave 
uie  matter  no  further  thought,  supp(»ing  that 
it  would  be  all  right.  But  after  some  time,  he 
was  surprised  at  receiving  notice  to  pav  the  in- 
terest on  his  note,  and  on  going  to  hie  home  he 
found  that  Instead  of  a  paid  up  policy,  the  orig- 
inal policy  bad  been  returned  with  an  Indorse- 
ment on  the  margin  in  the  words  and  figures 
foUowinff: 

*'In  default  of  payment  of  renewal  premium 
due  24th  October,1873,  this  policy  is  commuted 
and  reduced  to  $833.  on  condition  that  the  in- 
[266]terest  on  outstanding  premium  notes  la  paid  an- 
nually in  advance. 

M.  A.  Campbell,  AMifftue." 

The  compIalDant,  Lovell,  went  to  the  agent 
at  Louisville  and  protested  against  the  course 
of  the  Company,  and  Insisted  that  he  was  to  | 
have  received  a  i>aid  up  policy  and  a  return  of ' 
his  note;  but  the  agent  told  lum  that  since  the 
agreement  made  with  him  for  a  paid  up  policy 
the  St.  Louis  Mutual  Life  Insurance  Company 
bad  sold  out  to  the  Mound  City  Life  Insurance 
Company,  whose  name  was  afterwards  changed 
to  The  St  Louis  Life  Insurance  Company,  and 
that  such  a  thing  as  issuing  to  him  a  ^d  up 
policy,  or  even  restoring  or  re-instating  his 
policy,  was  whoUy  outside  of  the  contract  with 
the  Mound  City  Company,  and  that  the  policy 
was  now  forfeited. 

The  biU  charges  that,  after  the  original  pol- 
icy was  surrendered  for  exchange  as  aforesaid, 
witbont  the  knowledge  or  consent  of  complain- 
ant, the  St.  Louis  Uutnal  Life  Insurance  Com- 
pany sold  and  transferred  Its  entire  assets,  name, 
good  will,  etc,  to  tbo  Hound  City  Life  Insur- 
ance Company,  before  ^ty  interest  had  accrued 
on  his  premium  note,  llie  complainant  insists 
that  he  has  beenguil^  of  no  de&ultthat  ou^ht 
to  work  a  forfeiture  of  his  policy;  and  ^at  the 
money  paid  by  him  on  his  policy  should  be  re- 
funded to  him  with  interest,  and  that  his  out- 
standlngnote  should  be  delivered  up  to  be  can- 
celed. The  bill  further  states  that  there  Is  in 
the  hands  of  William  Morrow.  Treasurer  of  the 
State  of  Tennessee.  $30,000  of  state  bonds,  held 
as  the  property  of  the  iWirance  Company,  tin- 
der the  laws  of  Tennessee,  as  indemnity  against 
loss  to  citizens  of  Tennessee  on  life  policies  such 
as  that  of  complainant;  ho  therefore  prays  for 
an  attachment  and  an  injunction  to  hold  said 
fund  subject  to  the  orders  of  the  court,  until  the 
claim  of  the  complainant  is  satisfied.  The  hill 
concludes  with  a  prayer  for  general  relief. 

An  attachment  and  inJuncUon  were  issued  as 
prayed,  and  the  defendants  ^ipeared  and  an- 
swered the  bill. 

The  answer  does  not  question  the  material 
averments  of  ^  bill  and  admits  that  the  afifairs 
[267]  of  the  St.  LouU  Mutual  Life  Insurance  Com- 
pany having  become  neatly  embarrassed,  on 
the  7th  of  October,  1878.  the  Superintendent  of 
the  Insurance  DeE«rtment  of  the  State  of  Mis- 
souri filed  in  the  Ciicuit  Court  of  St.  Louis 
Cotmty  a  petition  setting  forth  that  the  Com- 
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pany  was  insolvent,  and  i»ayfaig  for  an  Injnno- 
tlon  sfainst  Its  carrying  on  the  business  further, 
and  that  such  injunction  was  Issued:  and  that, 
in  due  course,  the  court  pronounced  the  Com- 

f)any  insolvent  and  restruned  It  from  re-Insur- 
ng  its  risks  without  the  order  and  consnk  of 
the  court-  What  further  took  phux  in  refer- 
ence to  the  affairs  of  the  Company  Is  shown  bj 
the  following  extracts  from  the  joint  answer  <n 
the  two  Companies;  that  is  to  say: 

"  In  the  progress  of  said  matter,  said  Frank 
P.  Blair,  superintendent  as  aforesaid,  on  De> 
cember  13,  1878,  filed  his  motion  in  said  cause, 
praying  siiid  court  to  order  said  Company  to  re- 
insure all  the  risks  held  by  It  in  the  Mound  Cl^ 
Life  Insurance  Company  upon  the  terms  set 
forth  in  said  motion,  ana  allow  him  to  dismiss 
his  suit  as  aforesaid.  Said  terms  were  that  said 
St.  Louis  Mutual  Life  Insurance  Company 
should  transfer  to  said  Mound  dty  Life  Insur- 
ance Company  all  of  its  assets,  real,  personal  or 
mixed,  wheresoever  situated;  and  that  in  con- 
sideration of  said  transfer  said  Mound  Oi^  life 
Insurance  Company,  whose  name  was  after^ 
wards  changed  to  me  St.  Louis  life  Insurance 
Company,  should  re-insure  all  risks  of  said  St. 
Louis  Mutual  Life  Insurance  Company,  and  as- 
sume all  its  liabilities,  and  should  for  these  pur> 
poses  increase  Its  capital  stock  to  the  sum  of 
$1 ,000,000,  such  Increase  to  be  secured  and  paid 
according  to  the  laws  of  the  Sti^  of  Missouri, 
and  to  the  satisfaction  of  said  superintendent. 
Bald  motion  was  duly  considerod  by  said  cour^ 
and  was  ultimately  gruited.   •  *  * 

No  policy  holder  of  s^  St  Louis  Mutual 
Life  Insurance  Company,  and  no  stockholder 
therein,  appeared  in  opposition  thereto,  or  made 
any  objections,  and  said  arrangement  was  ac- 
cordingly fullr  consummated  and  carried  out 
according  to  the  terms  of  said  motion. 

And  add  St.  Louis  life  Insurance  Oompai^ 
in  good  faith  undertook  and  is  now  undtttak- 
ing,  BO  to  carry  out  said  arrangement  and  to 
perform  all  the  terms  and  condiuons.  covenants, 

Eromlses  and  agreements  thereof.  All  the  stock- 
olders  of  the  said  St.  Louis  Mutual  Life  Insure 
ance  Company  have,  in  good  faith,  accepted  the 
said  transfer  and  re-insurauce  under  the  Older 
of  said  court,  and  a  very  large  majority  of  ita 
policy  holders,  to  wit:  more  than  8.000,  hm 
ffiirrendered  their  policies  in  it  and  accepted  ped- 
icles In  lieu  from  the  St.  Louis  Life  Insurance 
Company,  which  is,  moreover,  by  the  terms  of 
its  contract  with  the  St.  Louis  Mutual  Life  In- 
stirance  Company,  so  approved  as  aforesaid, 
directly  liable  on  any  and  all  policies  issued  hj 
said  last  mentioned  Company  to  the  same  ex- 
tent as  itself  would  have  been. 

Said  contract  was  made  and  said  transfer  and 
assimiption  of  liabilities  executed,  and  said  in- 
crease of  capital  stock  made  on  or  before  Janu- 
ary 17,  1874." 

Ix>vell,  being  sworn  as  a  witness  in  the  cause, 
fully  verified  all  the  allegations  of  the  bill,  and 
there  ivas  no  conflicting  evidence.  He  showed 
that  when  he  surrendered  his  policy  to  tte  ex- 
changed for  a  paid  up  policy.  In  April,  1873,  it 
was  with  the  distinct  understanding,  both  of 
himself  and  the  a^t  of  the  Company,  that  he 
was  entided  to  and  would  receive  a  pud  up  pol- 
icy for  an  amount  which  the  aggregate  sum  of 
premiums  paid,  leas  the  inemlum  note,  would 
purchase  If  paid  as  a  single  premium,  and  would 
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■ho  receive  his  pTemlum  note;  and  that  the 
Company  kept  his  policy  from  the  time  of  its 
surrender  In  April  until  after  October,  and  after 
the  Company  had  become  insolvent  and  bad 
beeo  put  under  injunction,  without  giving  him 
any  notice  that  he  would  not  receive  what  he 
■apposed  himself  entitled  to. 

llie  cause  came  onto  he  heard  hefine  the  Cir- 
euit  Judge  and  District  Judge,  holding  the  Cir- 
cuit Court  of  the  United  States  for  the  Middle 
District  of  Tennessee,  and  the  Judges  differing 
In  opinion  upon  the  questions  arising  in  the  case, 
in  accordance  with  the  opinion  of  the  Circuit 
JudgtL  tiie  bill  of  oomidauit  was  dismissed;  and 
ttie  XiuloTing  questions  were  certified  for  the 
oi^nlon  of  thte  court,  to  wit; 
"1.  Whether,  during  the  lifetime  of  com- 
[t691  plainuit,  James  W.  Lovell,  any  suit  is  main- 
tainable upon  the  policy  of  life  insurance  set 
forth  in  the  record  in  this  case. 

2.  Whether  the  hisolvency  of  the  St.  Louis 
Mutual  Life  Insurance  Company  and  its  con- 
tract of  re-insurance  of  December,  1878,  with 
the  Mound  City  Life  Insurance  Company,  ac- 
companied by  Uie  transfer  of  the  assets  of  the 
former  to  the  latter  Company,  as  set  forth  in  the 
record  of  this  case,  operated  to  confer  iipoo 
complainants  or  either  of  them,  any  right  of  ac- 
tion or  suit  against  the  St.  Louis  Mutual  Life 
Insurance  Company,  or  i^tunst  the  St  Louis 
Life  Insurance  Company. 

3.  Whether,  if  so,  complainants  can  maintain 
this  suit  upon  this  record  apart  from  the  other 
policy  bolaers  of  said  St  Louis  Mutual  Life  In- 
surance Company,  whose  policies  were  in  force 
at  the  time  of  said  re-insurance  transaction,  and 
who,  equally  with  complainants,  dissented 
therefrom." 

The  first  and  main  question  is,  whether, 
under  lUl  the  circumstances,  including  the  in- 
solvency of  the  Company  aad  the  tranter  of  its 
business  to  another  Company,  the  complainants 
are  entitled  to  any  relief.  What  they  ask  is  a 
return  of  the  money  actually  paid  on  the  policy, 
with  interest,  and  a  surrender  of  the  premium 
note  ;  but,  if  not  entitled  to  this  relief,  are  they 
entitled,  under  the  general  prayer,  to  relief  in 
anyf orm  ? 

we  are  satisfied  that  when  Lovell  surrendered 
bis  policy  in  April,  1878,  for  the  purpose  of 
havine  it  exchanged  for  a  paid  up  policy,  ho  ex- 
eixdsed  a  right  which  the  condition  of  the  policy 
gave  him.  It  is  true  the  precise  terms  of  the 
condition  are,  that  the  policy  shall  be  commuted 
in  case  titfavit  is  mode  in  the  payment  of  any 
preralura ;  but  as  the  making  oi  adefault  is  en- 
tirely optional  with  the  insured,  it  follows  that 
the  conversion  of  the  policy  from  an  annual 
premium  policy  to  a  paid  up  policy,  is  at  the  op- 
f C701  uon  of  the  insured,  at  any  time  after  the  pay- 
ment of  tlie  first  three  annual  premiums. 
Though  in  no  default,  he  may  elect  to  pay  no 
mora  premiums  and  may  give  notice  to  the 
Company  to  that  effect ;  forlt  is  the  excrdse  of 
his  option  against  bis  own  interest;  since  it 
would  he  his  interest  to  hold  tlie  policy  for  its 
whole  amount  imtil  the  maturity  of  the  next 
premium,  and  then  to  moke  default.  But  the 
neater  always  includes  the  less.  The  right  to 
nave  the  poUcy  commuted  and  reduced  to  a  paid 
up  policy,  by  making  a  default  in  the  payment 
<H  a  premium,  in  leg^  effect  includes  the  right 
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to  have  it  so  commuted  and  reduced  by  electing 
at  any  time  to  make  such  default  and  ^ving  due 
notice  to  the  Company  of  such  election. 

At  an  even^  neither  the  agent  of  the  Com- 
mrr  the  Oompany  itself,  made  any  objec- 
non  to  the  surrender  of  the  policv  at  the  time 
when  it  was  actually  surreDdered  for  the  pur- 
pose of  exchange. 

But  it  is  clear  that  both  Lovell  and  the  agent 
of  the  Company  labored  under  a  mutual  mistake 
OS  to  the  amount  of  the  paid  up  policy  to  which 
Lovell  was  entitled.  They  supposed  that  he  was 
entitled  to  a  paid  up  policy  for  such  amount  as 
the  sum  of  the  premiums  paid,  less  the  premium 
note,  would  purchase,  if  paid  as  a  single  pre- 
mium ;  whereas,  the  actual  stipulation  or  con- 
dition was,  that  the  sum  insured  should  be  com- 
muted or  reduced  to  the  amount  of  the  premi- 
ums themselves,  not  the  amount  of  insurance 
that  they  would  purchase. 

Now.wbilst  it  IS  true  that  the  mutual  mistake 
of  Lovell  and  the  Company's  agent  could  not 
change  the  written  stipulatiou  nor  bind  the 
Company  to  give  Lovdl  a  pdd  up  policy  for  a 
greater  amount  than  the  sum  of  the  premiums 
paid,  yet,  as  the  mistake  was  in  fact  made,  and 
as  Lovell  surrendered  his  policy  under  the  influ- 
ence of  that  mistake  and,  as  he'testiflcs,  with  the 
distinct  understanding  that  he  was  to  receive  a 
new  policy  corresponding  to  such  mistaken 
view,  and  also  to  receive  his  premium  note  for 
cancellation,  it  was  the  duty  of  the  Company, 
either  to  have  returned  him  his  policy  un- 
changed, or  at  least  to  have  given  him  notice  of 
the  mistake,  bo  that  he  might  have  had  an  op- 
portunity of  determining  whether  he  would  still 
have  his  policy  commuted  or  not.  Good  faith 
required  this  much  from  the  Company  ;  for  it 
must  be  presumed  that  the  agent,  in  transmit- 
ting the  policy  to  the  home  office  for  the  pur- 
pose of  being  commuted  and  exchanged,  com- 
municated wuat  had  passed  between  him  and 
Lovell  on  the  subject ;  and,  at  all  events,  the 
communications  made  by  Lovell  to  the  s^ni 
were  notice  to  the  Company. 

But  nothingof  the  kind  wasdone.  The  Com- 
pany neither  returned  the  policy  nor  gave 
Lovell  any  notice  that  it  would  not  be  com- 
muted for  the  amount  which  he  supposed  and 
expected  it  would  be ;  and,  of  course,  he  was 
lea  to  suppose  that  ever^Uiing  was  right  and 
that  be  would  receive  his  p^d  up  policy  and 
note  in  due  time.  On  the  contrary,  the  Com- 
pany kept  the  original  policy  for  more  than  six 
months,  from  April  until  October,  until  after 
th^  hod  gone  or  were  forced  into  a  process  ot 
litfuidation  and  then,  some  person  designating 
himself  as  assignee,  made  the  indorsement  on 
the  policy  which  has  been  referred  to,  declaring 
that,  in  default  of  payment  of  renewal  premium 
due  24th  October,  1878,  the  policy  was  com- 
muted and  reduced  to  $833,  on  condition  that 
the  interest  on  outstanding  premium  notes 
should  be  paid  annually  in  advance ;  and  be- 
cause the  interest  was  not  paid  on  the  premium 
note  in  April,  1874,  the  parties  having  posses- 
sion of  the  note,  and  who  had  assumed  the  ob- 
ligations of  the  Company,  declared  the  policr 
altogether  forfeited  and  the  complainant  enti- 
tled to  nothing  whatever. 

It  seems  to  us  that  the  mere  statement  of  the 
case  isenoughtoshowthewaatofequl^intbe 
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tniURctloii  on  the  part  of  the  Ccnapaoiee:  and 
the  ri^t  of  the  complaiDanta  to  some  reUef  at 
the  huids  of  the  court 

Tba  sum  of  the  matter  is  this:  the  complain- 
ant Burreadered  his  policy,  as  he  had  a  rijrhtto 
do,  for  the  purpose  of  having  It  commuted  to  a 
paid  up  poIi(7;  hut  he  did  so  with  the  under- 
staudiug  between  him  and  the  agent  of  the  Com- 
pany that  Uie  paid  up  policy  was  to  be  for  such 
amount  as  the  premiums  paid  would  purchase, 
and  that  bis  premium  note  should  be  returned 
to  him.  So  far  as  the  amount  of  the  paid  up 
policy  was  concerned,  the  complainant  and  the 
uent  acted  under  a  mutual  mistake;  but  the 
r2T21  ^i^I^y  lEcp^  the  policy  for  six  months  witb- 
out  giving  the  complainant  any  notice  of  the 
mistake  and  then,  by  indorsement  on  the  policy, 
attempted  to  reduce  it  to  a  diftravnt  amount, 
subject  to  the  payment  of  interest  on  the  pre- 
mium note,  and  kept  the  note  instead  of  deliver- 
ing it  up  for  cancellation.  In  the  meantime, 
the  Company  conveyed  all  its  assets  to  another 
company,  and  transferred  to  such  other  com- 
pany all  its  business  and  all  interest  in  Its  out- 
standing policies  and  completely  and  utterly 
put  it  out  of  its  own  power  to  fulfill  any  of  its 
obligations  and  virtually  went  out  of  existence. 

Under  these  circumstancea  we  hold:  first,  that 
the  complainant,  Lovell,  was  in  no  default  and 
that  he  did  not  forfeit  his  rights  imder  bl^  pol- 
icy; second,  that  he  was  under  no  obligation  to 
continue  his  insurance,  either  under  his  orig- 
inal policy,  or  under  a  paid  up  policy,  with  the 
new  company  to  which  the  St.  Iiouis  Mutual 
Life  Insurance  Company  transferred  its  busi- 
ness; third,  that  since  the  latter  Company  to- 
tally abandoned  the  performance  of  the  contract 
made  with  the  complainant,  and  transferred  all 
its  assets  and  business  to  another  company,  and 
since  the  contract  Is  executory  and  continuous 
in  its  nature,  the  complainant  had  a  right  to 
consider  the  contract  as  at  an  end,  and  to  de- 
mand what  was  justly  due  to  him  by  reason  of 
its  abandonment  by  uie  Company. 

Our  first  concluaion,  that  the  complainant 
was  not  in  default  and,  therefore,  that  he  for- 
feited no  rights  under  his  policy,  is  based  on 
the  fact  that  when  he  elected  to  have  hla  orig- 
inal policy  commuted  to  a  paid  up  policy,  and 
Burrendeied  it  to  the  Company  for  that  purpose 
without  objection  on  its  part,  he  had  no  further 
duty  to  perform  and  no  lurtlier  premium  or  in- 
terest to  pay  and.  therefore,  he  could  not  make 
any  default  He  became  entitled  to  a  paid  up 
policy  of  some  amount  or  other.  If  a  differ- 
ence arose  between  him  and  the  Company  as  to 
what  the  amount  was,  he  would  have  been  en- 
titled to  change  his  mind  and  take  backhEs  orie- 
inal  policy.  The  Company  being  presumably 
informed,  through  its  agent,  of  toe  amount 
which  thecompminant  considered  himself  enti- 
tled to,  should  have  given  him  notice,  if  they 
did  not  agree  to  that  amount.  They  gave  him 
no  notice,  but  assumed  to  reduce  his  policy  to 
an  amount  different  from  that  which  he  deemed 
[2T3lhis  due  and  retained  his  note,  which  he  expect- 
9d  to  be  delivered  up  to  be  canceled;  and  no 
notice  of  this  procedure  was  communicated  to 
the  complainant  until  after  the  Company  had 
been  declared  insolvent,  and  had  plMWd  all  of 
its  assets  and  business  out  of  its  Lands.  We 
think  it  dear  that  the  complainant  was  in  no  de- 
fault whatever. 
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Our  second  oondudon,  that  Uie  oomplalnant 
was  under  no  obligation  to  oontinoe  hu  insur- 
ance In  OA  new  company,  we  think  is  equaUj 
clear.  He  had  nothmg  to  do  with  that  com- 
pany; it  was  a  straoser  to  him.  It  Is  true  that 
It  received  all  the  old  Company's  assets  and  as- 
sumed all  its  obligations  on  polldes  and  other- 
wise; and  the  complainant  was  relegated  to  tiie 
new  company  for  the  obtalnment  of  his  rights, 
whatever  they  wore.  But  that  was  a  transac- 
tion between  the  Companies  tbemsdves,  with 
which  he  had  nothing  to  do;  and  under  such  a 
total  change  of  relations  Kod  parties,  it  would 
be  most  unreasonable  that  be  should  be  com- 
pelled, against  his  will  or  with  the  alternative 
of  abandoning  all  his  rights,  to  continue  all  his 
life  to  fulfill  an  executory  contract  by  the  pay- 
ment of  premiums  to  a  company  to  which  he 
was  a  total  stranonr,  and  in  which,  perhaps,  he 
reposed  no  confidence  whatever,  or  to  take  a 
paid  up  policy  in  such  company. 

Still  the  complainant  might  be  without  other 
remedy  than  that  of  accepting  insurance  in  the 
new  company,  or  of  prosecuting  the  old  and 
virtually  defunct  Company,  if  it  were  not  for 
the  fund  deposited  with  the  Treasurer  of  Ten- 
nessee as  indemnity  to  the  citizens  of  that  State 
holding  policies  In  the  Company.  The  asslni- 
ment  (hc  all  its  assets,  by  the  old  Com^y  to  the 
new  one,  upon  the  consideration  of  its  obliga- 
tions being  assumed  by  the  new  company,  is 
somewhat  analogous  to  an  assignment  of  prop- 
erty by  a  debtor  for  the  benefit  of  his  creditors, 
in  which  only  those  creditors  who  axe  preferred 
or  those  who  dioose  to  come  in  and  participate 
in  the  fund  assigned,  receive  any  benefit, whilst 
those  who  refuse  to  come  in  take  no  benefit,pre- 
ferring  to  retain  their  daim  against  the  debtor. 
So  here,  if  the  complainant  does  not  choose  to 
continue  his  insurance  with  the  new  company, 
he  would  have  no  remedy  except  against  the 
old  Company,  which  Is  totally  unable  to  re- 
spond, were  it  not  for  the  fund  which  has  been  rof^i 
attached  in  the  hands  of  the  state  Treasurer  of 
Tennessee.  To  this  fund  the  complainant,  be- 
ing a  citizen  of  Tennessee,  had  a  right  to  resort 
The  object  of  the  laws  of  Tennessee  in  requir- 
ing the  fund  to  be  placed  on  deposit  with  the 
Treasurer  was  to  protect  and  indemnify  its  own 
citizens  in  their  dealings  with  the  Company. 
The  assignment  to  the  new  company  In  Missou- 
ri could  not  deprive  them  of  the  right  to  this  in- 
demnity. 

Our  third  conclusion  Is,  that  as  the  old  Com- 
pany totally  abandoned  the  performance  of  its 
contract  with  the  complainant  by  transferring 
all  its  assets  and  obligations  to  the  new  com- 
pany, and  as  the  contract  is  executory  In  Its  nat- 
ure, the  complainant  had  a  rieht  to  consider  it 
as  determined  by  the  act  of  the  Company  and 
to  demand  what  was  justly  due  to  him  in  that 
exigency.  Of  this  we  tiUnk  there  con  be  no 
doubt  Where  one  party  to  an  executory  con- 
tract prevents  the  performance  of  it,  or  puts  it 
out  of  his  own  power  to  perform  it,  the  other 
party  may  regara  it  as  terminated  and  demand 
whatever  damage  he  has  sustained  thereby.  We 
had  occasion  to  examine  this  subject  In  the  re- 
cent caseotU.8.  v.  Behan {aiUe,lGS\,  to  which 
we  refer.  It  is  \innecessary  to  discuss  it  further 
here. 

The  question  remains  as  to  what  is  justly  due 
to  the  complahiant  in  this  case,  by  reason  of  the 
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OMitnct  being  temlnated  by  the  act  of  the  Com- 
pany. Be  demandfl  a  retitrn  of  all  the  preml- 
tuna  paid  l>y  him, with  interest,  less  the  amount 
of  bis  premium  note ;  and  that  Bald  note  ahall 
be  delivered  up  to  be  canceled.  But  we  do  not 
think  that  he  Is  entitled  to  a  return  of  the  full 
amount  of  bis  premiums  paid.  He  bad  the  bene- 
fit of  insurance  upon  his  life  for  five  years,  and 
the  Tslue  of  that  insuxance  should  be  deducted 
fromtheasgregate  amountof  his  payments.  In 
otherwoTOB:  the  amount  to  which  the  complain- 
ant is  entitled  is,  what  is  called  and  known  in 
the  life  insurance  business  as  the  value  of  bis 
policy  at  the  time  it  was  surrendered.with  inter- 
est, less  the  amount  of  his  premium  note, which 
■bould  be  surrender»i  and  canceled.  The  bal- 
ance due  him  will  be  small,  but  it  will  be  some- 
thing; and  whatever  it  is,  he  Is  entitled  to  it,  as 
[275]  well  as  to  a  surrender  of  his  premium  note:  and 
his  bill  ought  not  to  have  been  dismissed.  The 
amount  due  the  complainant  can  easily  be  ascer- 
tained by  the  court,  by  calling  in  the  aid  of  an 
expert,  without  the  trouble  and  expense  of  a  ref- 
erence to  a  master.  The  equitable  value  of  a 
policy,  according  to  the  age  of  the  insured  life 
at  the  time  it  was  issued,  and  the  number  of 
years  it  has  run,  is  shown  by  the  ordinary  tables 
used  by  every  life  insurance  company,  and  there 
can  be  no  dltficulty  in  ascertaining  the  amount 
in  this  case.  The  point  of  time  for  calculating 
the  value  will  be  immediately  after  the  i^yment 
of  the  premium  due  on  the  24th  of  April,  1878, 
Ave  years  having  fully  ezpired,and  the  first  pay- 
ment being  mam  on  the  azth  year. 

The  question  has  been  raised  wh^lier  the 
complainant  can  maintahi  this  suit  alone,  with- 
out winging  in  all  the  other  policy  holders.  We 
see  no  reason  why  not.  It  does  not  appear  that 
there  are  any  other  policy  holders  whohave  not 
accepted  the  terms  of  the  arrangement  between 
the  two  Companies,and  continued theirpolicies 
in  the  new  company.  Kor  docs  it  appear  but 
that  the  fuml  now  In  court  is  abtmdantly  suf- 
ficient to  meet  all  demands  upon  it  in  favor  of 
those  for  whose  indemnity  it  was  deposited  in 
Che  Treasurer's  ofllce,  without  any  abatement, 
or  the  necessity  of  a  pro  rata  distribution. 

Of  course,  the  St.  Louis  Life  Insurance  Com- 
pauy  is  a  proper  party  to  this  suit,  by  reason  of 
Its  claiming  the  fund,  attached  therein,  as  part 
of  the  assets  of  the  St  Louis  Mutual  Life  Insur- 
ance Company  assigned  to  it. 

In  conclusion,  our  opinion  is,  that  the  follow- 
ing answers  should  be  returned  to  the  (tuestions 
<xrtified  by  the  Judges  of  the  Circuit  Court, 
chat  is  to  say: 

To  the  first :  that,  during  the  lifetime  of  the 
^»mplainant,  James  W.  Lovell,  a  suit  is  main- 
tainable upon  the  poli<^  of  life  insurance  set 
iorttt  in  the  record,  under  the  circumstances  and 
for  the  cause  stated  in  this  opinion. 

To  the  second:  that  the  insolvency  of  the  St. 
Louis  Mutual  Life  Insurance  Company,  and  its 
contract  of  re-insurance  with  the  Mound  City 
Life  Insurance  Company,  accompanied  by  the 
transfer  of  all  its  assets  to  the  latter  company, 
as  set  forth  in  the  recoi-d,  did  opemte  to  confer 
upon  the  complainants  aright  of  action  against 
the  said  Companies  as  staUM  in  this  opinion. 

To  the  third :  that  this  suit  may  be  main- 
tained upon  the  record  presented  therein,  apart 
from  the  otberfpolicy  holders  of  the  St.  Louis 
Mutual  Life  Insurance  Company. 

Ill  C.  S. 


nfBUowt  that  the  4eem  efGa  Ohvuit  Omi 
muttbs  retertd  and ih»  eaim rmandtdfar 
therproeeedinga,  t »  aeeorfynet  «AA  thii  opinion; 
anditit  toofwed. 

Iruecopr.  Test: 

James  H,  HoKenoer,  Clerk,  Sup.  Court,  TT.  A. 


HEKBT  U.  KBCTOB,  Appi., 
e. 

£.  Q.  OIBBON  BT  AL. 

(Seen.  C  Beporter^  ed^  S7S-au 

Leuee  cannot  deny  lajuBor^$  UU»—rtH^^ 
Omar eu  far  d^ecta  of  Uile—Aet  in  relation 
to  W>t  SprinM—reeiew  ofaeti  tif  annm^Mto^ 
ort—egviUOu  intenOt,  how  proMed. 

1. 1.CS9CCS  unMrftfllibuut  or  occupant,  holdliv 
tb9  proitertr  for  Utt  laid  boondlirUiurBDpiilatloa 
to  Burrencler  It  on  fbe  tenalaatuuL  of  ttaor  iesM. 
catiDOt  claim  an  advene  and  puamount  right  of 
purcboM,  and  mtJ,  whllft  retamlnc  poSseision,  e*> 
topped  to  dear  big  rights.  ThU  rule  extends  to 
emrr  p«wn  WKi  ntenandsclBBMSB  with  IcnowU 
edge  01  the  terms  of  the  wisei,  mwtber  by  opera- 
tton  of  law  or  br  purcbus  and  juHtgnment. 

Sl  Wbenever  Ooaexeas  hss  leUeved  parties  from 
tbe  oOBWquence*  of  defacjt*  in  tbolf  tftto,  Its  aim 
bns  been  to  pro  twi  those  iraot  In  good  teith|  settled 
upon  public  land  SLOd  made  hnpeovenMots  tlienon  ; 
nnd  not  those  who,  Tlolenoo  or  fraud  or  breaai- 
«fi  of  oontract.  lotnHM  upoo  tiie  pCsiCOBlons  eC 
orlfrlnalKiUeresnd  anteTDndtoappSoprlateua 
benefit  of  their  labors.   

%  11i«pnTidtHiof  tlie  Aetof  ICanhl^UTr.lnra- 
latloD totbe  Hot  Seiings,  that  tlie  oniamtsBoneia 
bIiaII  flnqllj  dQiermue  tb*  itebt  OC  auStk  <dslinant 
or  oo(niput  to  porclvia  wa  lud  oir  a  pwtion  of  It, 
does  not  iini  wiiiitTj  wftadnw  tuffidQtetmlnatlon 
frDrnttaeoonstderanonoluaoDiirtk  XtJsflnaltSO 
tat  SB  the  laud  dqpartmeot  Is  oooottiMd. 

i.  TbQ  aottoD  of  tbe  cooinilMEonscSr  It  erroneous, 
la  gubjpct  to  be  revleved  md  oorrOotod  by  the  Ju- 
didh]  trltnunl! ;  at  least  Che  mwlUet  of  third  paiv 
ties  arising  from  oontraots  or  mtudorr  relations 
tween  them  and  the  person  to  whom  the  oommls- 
slonera  mar  adjudge  the  right  to  purchase,  are  not 
concluded  oj  their  action. 

5.  When  the  legal  title  to  land  has  passed  from  the 
United  Stat«fl  to  one  party,  when  hi  equity  and  in 
good  conscience  and  by  the  laws  of  Congress  It 
ought  to  go  to  another,  a  court  of  eqol^  will  con- 
vert Uie  holder  mto  a  trustee  of  the  true  owner,  and 
compel  him  to  convey  the  legal  title. 

[No.  261.] 

Submitted  Mar.  19, 1884.  Ikeided  Apr.7, 1884, 

APPEAL  from  the  Circuit  Court  of  theUnlted 
States  for  the  Eastern  District  of  Arkan- 
sas. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  Garland  County,  Arkansas,  by  the  ap- 
pellant, to  enforce  a  resulting  trust,  claimed 
by  him,  in  certain  lots,  within  the  Hot  Springa 
Reservation,  which  had  been  awarded  to  the 
appellee  by  the  Hot  Springs  Commis^neig 
under  the  Act  of  March  3,  1877. 

The  cause  was  removed,  on  petition  of  the 
defendants,  into  the  court  below. 

The  court  sustained  a  demurrer  to  the  bill, 
on  the  grounds  that  the  award  of  the  commit 
sioncrs  was  conclusive  and  that  it  was  right, 
and  entered  a  decree  dismissing  the  bill.  Where- 
upon, the  complainant  appealed  to  this  court. 

The  history  and  facts  of  the  case  more  fully 
appear  in  the  opinion  of  the  court. 

Meear».  A.  H.  Garland.  U.  M.  Bom  and 
F.  W.  Compton,  for  appellant: 

In  the  pertormance  of  their  dutlea,  the  con^ 
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mlnloners  stood  In  the  Hune  attitude  as  that  of 
the  register  and  receiver;  and  it  has  been  re- 
peatedly held  by  this  court,  that,  although  the 
decisions  of  the  officers  of  the  land  department 
OD  coDtroverted  questions  of  fact,  in  the  ab- 
sence of  fraud,  Imposition  or  mistake  are  con- 
clusive in  the  courts;  yet  where,  in  the  applica- 
tloa  of  the  facts  as  found  by  them,  they,  by 
misconstruction  of  law,  take  from  one  party 
that  to  which  he  has  acquired  a  right  imder 
the  sanction  of  that  law  and  give  It  to  another, 
a  court  of  equi^  will  convert  that  other  into  a 
trustee  of  the  true  owner  and  compel  him  to 
convey  the  legal  title. 

Johnaon  v.  Towtlev,  13  "Wall.,  73  (80  U.  S-, 
SX,  485) :  Moore  v.  mbiru,  96  U.  S.,  6S0 
@XIV.,  848);  SltepUy  v.  Cduian,  91  V.  8..  880 
(ZXni..  424) ;  Minn.  T.  BaehOder,  1  Wall„  109 
(68  U.  S..  XVU..661);  Bilver  t.  Ladd.lWalL, 
819(7411.  S.,  XIX.,  138. 

The  parties  who  entered  into  possession  un- 
der appellant,  and  remained  his  tenants  until 
April  34,  1876,  are  now  estopped  to  deny  his 
authority  to  make  the  leases,  or  to  question  the 
effect  thereof,  on  account  of  aov  defect  in  his 
title. 

Mme  v.  SoberU,  8  Cal.,  615;  SSarie  v.  Bale, 
81  Ark.,  470:  Olemm  t.  WUaxe.  IS  Ark.,  102; 
Bettiton  v.  Budd,  17  Ark.,  646 ;  Rawle,  Cove- 
nants, 158  169;  Smith,  Land.  &  Ten.,  238,  n.; 
8  Smith,  L.  Cas.,  611;  Bowdia/t  v.  Ihibugue,  38 
la.,  841;  FuUerv.  5iwrf,80Mich.,287;  ThTaU 
V,  Hotel  Oo.,  5  Neb.,  295;  iww*  v.  Brooka,  18 
WaU.,  486  (85  U.  8..  XXI.,  770);  Peralta  v. 
Qinochio,  and  EoWnDay  t.  QaUiac,  47  CaL,  459, 
474;  Stout  t.  JMU,  85  la.^  47. 

Mem*.  SoL  F.  Clark  and  B.  W.  WiU- 
l«u,  for  appellees: 

When  the  law  has  confided  to  a  special  tribu- 
nal the  authority  to  hear  and  determine  certain 
matters  the  decision  of  that  tribunal,  within  Uie 
scope  of  its  authorial  Is  binding  upon  all  par- 
ties. 

Jbhnton  ▼.  Towtleji,  18  Wall.,  88  (80  U.  8.. 
XX..  486);  Lytt*  t.  Ark,,  9  How.,  814;  Boatr 
ntrr.Vmtrm,  8  Mart.  (N.  8.),  644;  A  0,,  20 
Am.  Dec.,  266. 

It  is  well  settled  that  when  a  new  right  or 
means  of  acquiring  it  is  conferred  by  a  consti- 
tution or  statute,  and  an  adequate  remedy  is 
l^ven  by  the  same  authority  which  created  the 
Bgfat,  parties  an  oonflned  to  tiie  redress  thus 
given. 

Baxter  v.  Brook$,  29  Ark..  178;  Statav.  Mar- 
lo»,  15  Ohio  St.,  114;  Smith  v.  Lockieood,  13 
Barb.,  209 ;  Budletf  v.  MayJieu),  8  N.  T.,  9; 
Bedg.  Stat.  &  Const  L.,  94;  Commanto.  v.  Oar- 
rigwu,  38  Pa.  St,  9 ;  Commonio.  v.  Baxter,  85 
Fa.  8t,  363 ;  Oommonto.  v.  Leech,  44  Pa.  St., 
882;  PringU  v.  Carter,  1  Hill  (S.  C),  68;  see, 
also,  Morgan  r.  Curtenive,  4  McLean,  866; 
Landee  v.  Brant,  10  How.,  858 ;  IHguerat  v. 
U.  S.,  6  Wall..  887  (72  U.  8.,  XVIIL.  469); 
^^h  v^^I)eBemat,9  Wall..  816  (76  U.S., 

Jfr.  Jvtltee  Field  delivered  the  opinion  of 
the  court: 

This  is  a  suit  In  equity,  brought  by  the  plnint- 
ifl  to  charge  the  heirs  at  law  of  David  Ballan- 
tin^  as  trustees  of  certain  real  proper^'  witliin 
the  Hot  Springs  Reservation  in  the  State  of  Ar- 
kansas, and  compel  them  to  convey  it  to  him. 
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The  question  for  determination  Is  whether, 
under  the  Act  of  Conness  of  Uaroh  8, 1677, 
providing  for  the  sde  <h  part  of  the  reservation, 
they  are  entitled  to  purchase  the  property  Id 
preference  to  him. 

From  the  protracted  litigation  to  which  It  has 
given  rise,  the  Hot  Springs  Reservation  Is  fa- 
mous in  the  history  of  land  titles  of  the  country. 
Early  In  the  present  centurv  the  medicinal  gual- 
ities  of  those  springs  were  atscovered,  and  from 
that  fact  the  adjacent  lands  had  an  exceptional 
value.  They  were  claimed  by  different  individ- 
uals, some  portions  under  a  New  Madrid  cer- 
tificate, and  some  portions  under  preemption 
settlements.  The  plaintiff  entered  upon  the 
parcels  in  controversy  as  early  as  1889,  under 
an  attempted  location  of  a  New  Madrid  certifl-  [279! 
cate  made  in  1820,  and  he  remained  in  their  ex- 
clusive possession  until  April  24,  1876.  They 
were  then  taken  in  charge  by  a  receiver  ap- 
pointed  by  the  Court  of  Claims  under  an  Act 
passed  in  1870,  to  enable  persons  claiming  title, 
either  legal  or  equital)le,  to  the  whole  or  to  any 
part  of  the  four  sections  of  land  constituting  the 
reservation,  to  bring  suit  in  that  court  for  the 
determination  of  their  title  as  against  the  United 
States.  Four  suits  were  brought,  one  of  them 
b^the  plaintifr.Bcd  they  resulted  In  an  adjudica- 
tion that  the  title  was  in  the  United  States,  and 
that  the  several  claims  were  invalid.  Ilot^ringt 
C5mm,  92  U.  S.,  698  [XXIIL,  690].  Thedecis- 
ion  against  him  was  regarded  as  a  special  hard- 
ship, both  from  his  long  possession  and  from 
the  fact  that  his  failure  to  obtain  a  titie  was  oc- 
casioned by  the  neglect  of  the  public  officer, 
under  whose  direction  the  land  was  surveyed, 
to  return  the  survey  and  a  plat  of  the  location 
to  the  Recorder  of  Land  Titles  for  tlie  Territory 
of  Missouri.  Until  such  return,  the  locatiui 
under  the  New  Madrid  certificate  was  incom- 
plete and  the  lands  Appropriated  so  as  to  ex- 
clude the  operation  of  the  Act  of  April  20,1888. 
by  which  the  four  sections  were  reserved  for  the 
future  disposal  of  the  United  States.  Thlsooort. 
in  rejecting  all  the  claims,  observed  that  what* 
ever  harduiip  might  thereby  ensue  would,  no 
doubt  be  taken  into  consideration  by  the  legis- 
lative department  in  the  future  disposition  of 
the  lands.  Accordingly,  and  It  Is  believed,  up- 
on this  suggestion.  Congress  passed  the  Act  of 
March  8,  1877.  It  provided  for  the  appointment 
bv  the  President  of  three  discreetcomptfant  and 
disinterested  persons  to  (wnstitute  a  board  of 
commissioners,  and  imposed  upon  them  various 
duties.  Among  other  things  it  required  them, 
under  the  direction  and  subject  to  the  approval 
of  the  8ecretar>-  of  the  Interior,  to  designate  a 
tract  sufficientiy  large  to  Include  all  the  hot  or 
warm  springs  on  the  land,  embracing  what  is 
known  aa  the  Hot  Springs  Mountam,  which 
tract  was  declared  to  be  reserved  from  nlo;  and 
to  lay  out  the  residue  of  the  land  into  conven- 
ient squares,  blocks,  lots,  avenues,  streets  and 
^lers,  the  lines  of  which  were  to  correspond 
with  existing  lines  of  occupants  of  the  reserva- 
tion as  near  as  might  be  consistent  with  the  in- 
terests of  the  United  States,  It  also  provided 
that  they  should,  by  a  map  prepared  for  that 
purpose,  show  the  metes  and  bounds  of  the  par- 
cels or  tracts  claimed  by  reason  of  improvements 
thereon,  or  occupied  on  the  reservation;  should 
hear  proofs  offered  by  claimants  and  occupants 
in  respect  to  the  laiuls  and  Improvements  and 
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finally  determine  the  right  of  each  claimant  or 
occupant  to  purchase  toe  same  or  any  portion 
thereof,  at  the  appraised  value  fixed  by  the  com- 
missioners. It  declared  that  claimants  and  oc- 
cupants should  file  Uieir  claims  before  the  com- 
musionera  vrithin  six  months  after  the  first  ses- 
aion  of  the  board,  or  that  their  claims  should  be 
barred:  and  that  no  claim  should  be  considered 
which  had  accrued  after  the  24th  of  Aprll,1876. 
It  also  made  it  the  duty  of  the  commission- 
ers to  file  in  the  office  of  the  Secretary  of  the . 
Interior,  the  map  and  survey,  with  the  bound- 
ary lines  of  each  claim  clearly  marked  thereon, 
and  with  each  division  and  subdivision  traced 
and  numbered,accoropauiedby  a  schedule  show- 
ing the  name  of  the  claimant  of  each  lot  or  par- 
oelof  land  with  its  appraised  value;  and  also  all 
the  evidence  taken  by  tnem  respecting  the  claim- 
ant's possessory  ri§ht  of  occupation  to  any  por- 
tion 01  the  reservation,and  their  findings  in  each 
case,  with  their  appraiul  of  the  value  of  each 
tract  and  of  the  Improvements  thereon;  and  to 
iesxie  a  certificate  to  each  claimant  setting  forth 
the  amount  of  land  the  holder  was  entitled  to 
purchase,  and  its  valuation,  and  also  the  char- 
acter and  valuation  of  the  improvements.  10 
Stat,  at  L.,  877. 

The  Act  made  it  the  duty  of  the  Secretary  of 
tho  Interior,  within  thirty  days  after  the  com- 
missioners had  filed  their  report  and  map,  to 
instruct  the  land  officers  of  Little  Rock  land 
district  to  allow  the  lajids  to  be  entered,  and  to 
cause  a  patent  to  be  issued  therefor. 

Within  the  required  time,  the  plaintiff  filed 
his  claim  before  the  commissioners  and  pro- 
seated  proof  showing  hia  long  continued  occu- 
pation of  the  land  In  oontroversy,  and  the  im- 
provements he  had  made  thereon.  Whilst  it 
was  in  his  occupation,  on  the  2lstof  February, 
1878,  he  through  his  son,  who  held  the  prop- 
erty as  trustee  to  ^y  certain  debts,  leased  it  to 
the  defendants  Gibbin  and  Eirkpatrick,  for  the 
purpose  of  a  hotel,  bath-house  and  out-houses, 
LSSllatan  annual  rent  of  $500,  and  $1,600  additional 
tm  water  fnrivileges,  for  the  term  of  three  years 
and  throe  months,  becinning  on  that  day  and 
ending  on  the  31st  of  May,  1876.  The  lease  pro- 
vided that  the  hotel  and  other  improvements 
should  now  cost  more  than  $12,000;  that  at  the 
end  of  the  term  the  lessor  should  have  the  right 
lo  take  the  improvements  by  paying  two  thirds 
ol  their  fint  cost,  and  should  take  uie  furniture 
ia  the  hotel  and  bath-house  by  paying  its  actual 
value.so  that  the  same  should  not  exceed  $8,000; 
that,  if  he  should  not  pay  these  amounts  at  the 
end  of  the  term,  the  lease  should  be  extended 
on  the  same  conditions  until  he  should  make 
the  payments,  giving  ninety  days'  notice  of  his 
intention  to  terminate  the  lease;  that,  upon  its 
termination  as  specified,  the  lessees  should  de- 
liver to  him  or  to  his  Bucceaion  In  office  or 
^nntces,  or  to  whomsoever  at  that  time  in  law 
might  have  the  right  to  control  the  trust  prop- 
erty, all  the  lamls  leased  to  them,  promptly, 
without  failure  and  free  from  let  or  hindrance 
of  any  kind  whatever,  together  with  all  build 
Ings,  out-houses  and  improvements  that  might 
be  erected  on  tho  premises. 

Soon  after  the  lease  was  executed  the  trust 
was  discharged  by  the  payment  of  the  debts,and 
the  property  and  po^ession  reverted  to  the 
plaintifT.  Before  the  lease,  be  had  made  Im- 
provementa  of  the  valoe  of  at  least  $1 ,000  in  ex- 
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cavations,  grading  and  building  a  wall  to  pro- 
tect the  lajoB  from  the  action  of  the  water  of  the 
Hot  Springs  Greek,  and  Lad  erected  valuable 
buildings.  After  the  lease,  a  hotel  was  built 
on  the  premises,  and  before  the  end  of  the  term 
the  parties  agreed  that  the  lease  should  be  con- 
tinued until  some  time  in  the  future,  when  it 
might  be  terminated  written  notice  as  pro- 
vided in  the  Instrument 

In  the  year  1877  the  lessees  sold  and  tnuu- 
ferred  all  their  interest  in  the  premises  to  one  |-»q« 
David  Ballantine,  he  knowing  at  the  time  the 
terms  and  conditions  of  the  lease.  While  the 
lessees  were  In  possession  and  before  their  trans- 
fer, the  plaintiff  gave  them  notice  of  bis  desire 
to  terminate  the  lease,  and  requested  them  to 
f m  nish  him  with  a  list  of  the  furniture  coming 
within  Its  provisions,  which  they  promised  to 
do  but  never  did.  He  never  could  get  from 
them  the  information  required  for  settlement 
and  therefore  none  was  ever  mode,  though  h« 
was  ready  and  willing  and  frequently  offered  to 

Say  alt  the  sums  that  might  be  due  to  them  un- 
er  the  terms  of  the  lease,  which  offer  they,  un- 
der various  pretenses,  always  declined.  After 
entering  opon  the  premises  under  the  transfer, 
Ballanune  died,  being  a  resident,  at  tiie  time,  of 
Illinois,  leaving  surviving  him  certain  of  the  de- 
fendants who  are  named  in  the  bill  of  complaint 
OS  bis  heirs  at  law.  By  the  survey  of  the  commia- 
sioners  a  part  of  tlie  premises  wan  laid  off  and 
desi^atea  as  lots  five,  six,  seven,  eight,  nine,ten 
and  eleven  in  block  eighty-nkie  in  the  Town  of 
Hot  Springs,  and  the  residue  thereof  was  laid  off 
into  a  street,  on  which  the  hotel  and  some  of  tho 
out-buildings  were  erected.  They  were  ap- 
praised at  the  value  of  $10,000,  and  condemnea^ 
and  were  then  torn  down  and  destroyed.  Acer* 
tificate  of  their  condemnation  and  value  was  glT* 
en  to  the  heirs  of  Ballantine.  As  already  men- 
tioned, the  plaintiff  filed  his  claim  to  purchase 
the  tots  before  the  commisdoners.  The  heirs  of 
Ballantine  also  filed  a  like  claim,  and  to  them 
was  awarded  the  rigbt  to  purchase,  although  H 
was  shown  that  their  ancestor  had  acquired  his 

eissession  under  the  lease  made  to  Gibbon  and 
irkpatrick.  For  these  reasons,  that  the  heirs 
never  had  any  other  right  or  title  to  the  lands  or 
to  their  possession  except  under  the  lease,  con- 
taining covenaots  to  restore  the  property  and 
possession  to  the  lessor  on  Its  termlni^on,  tho 
plaintlfl  prays  that  they  be  adjudsod  to  hold 
the  lands  as  trustees  for  nis  use  and  i)enefit,  and 
be  decreed  to  convey  them  to  him,  on  his  pay- 
ing the  money  advanced  in  the  purchase,  ana 
that  he  be  allowed  reasonable  rent  for  the  occu- 
pancy of  the  lands. 

The  bill  of  complaint  sets  forth  the  material 
facts  which  we  have  stated,  and  a  demurrer  to 
it  was  sustained,  the  court  holding  that  the  dfr 
dsion  of  tlie  commissioners  awarding  to  the  [28 
heirs  of  Ballantine  tlie  right  to  purchase  was  a 
final  adjudication  and  conclusive  upon  thepw- 
ties ;  ana  even  if  not  concl  usive  was  correct.  The 
ruling  in  both  particulars,  the  plaintiff  insists, 
was  erroneous. 

It  is  very  clear  that  the  heirs  of  Ballantine  are 
not  parties  for  whose  benefit  the  Act  of  1877 
was  passed.  He  only  acquired  his  claim  to  the 
properly  during  that  year  by  transfer  from  the 
original  lessees  of  their  leasehold  interest;  and 
the  Act  in  terms  declares  that  no  claim  to  pur 
chase  ax^  pwtion  of  Uie  reservation  accruing 
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after  AprU  S4,  1876,  shaU  be  conddered  by  the 
commiadonerB.  But  aside  from  this  riew.otiier 
'Considerations  leEkd  us  to  the  same  conclusion. 
The  Act  as  already  meotioned,  followed  our  de- 
«i8ioti  that  certain  persona,  claimants  and  oocu- 
pants  of  portions  of  the  reservation  were  not  en- 
titled to  the  land,  and  was  designed  to  confer 
upon  them  and  others  in  like  position  a  title  to 
such  portions  as  they  had  occupied  or  improved, 
after  first  setting  aside  and  reserving  from  sale 
a  tract  sufficiently  large  to  include  the  Hot 
Springs  and  land  immediately  adjacent  Those 
parties  were  not  trespassers,  In  the  offensive 
meaning  of  that  term,  nor  ii^entional  Invaders 
the  Tights  of  the  United  States.  They  entered 
upon  the  land  In  the  confident  belief  tlut  they 
were  authorized  to  do  so.  The  plaintiff  relied 
upon  a  New  Madrid  certificate  which  was  lo- 
cated upon  the  lands  in  controversy  as  far  back 
as  1820,  and  his  failure  to  secure  the  title  arose, 
as  already  stated,  from  the  omission  of  the  pub- 
lic surveyor  to  return  the  survey  and  a  plat  of 
them  to  the  recorder  of  land  titles  before  the 
Act  of  1832  took  effect  and  withdrew  the  lands 
from  appropriation.  The  govemment  did  not 
treat  him  and  the  other  claimants  as  wanton  in- 
truders on  the  public  domain,  for  then  it  might 
have  ejected  them  by  force.  Instead  of  thai  it 
authonzed  proceedings  for  a  judicial  ascertain- 
ment of  the  merits  of  their  respective  claims. 
The  Act  of  18??  embraces,  therefore,  under  the 
designation  of  claimants  and  occupants,  those 
who  had  made  improvements,  or  claimed  pos- 
session under  an  assertion  of  title  or  a  right  of 
preemption  by  reason  of  their  location  or  settle- 
ment. It  was  for  their  benefit  that  the  Act  was 
1884]  passed,  in  order  that  they  abould  not  entirely 
forfeit  their  claims  from  location  or  settlement, 
and  their  improvements,  but  should  have,  ex- 
cept as  to  the  portions  reserved,  the  ri^lit  of 
purchase.  Parties  succeeding,  by  operation  of 
law  or  by  conveyance,  to  the  pi>33cs.<i]on  of  such 
claimants  and  occupants,  would  succeed  also  to 
their  rights.  But  lessees  under  a  claimant  or 
ocaipaut,  holding  the  property  for  him,  and 
bound  their  stipidation  to  surrender  it  on 
the  termination  of  then'  lease,  stand  in  no  posi- 
tion to  claim  an  adverse  and  paramount  right  of 
purchase.  Their  possession  is,  in  law,  his  pos- 
session. The  contract  of  lease  implies  notouly 
a  recognition  of  his  title  but  a  promise  to  sur- 
render the  possession  to  him  on  ^e  termination 
of  the  lease.  Tbey,  therefore,  whilst  rctaiuing 
potiscssion,  are  estopped  to  deny  his  rights. 
Blui/it  V.  Rodietter.  7  Wheat.,  636. 

This  rule  extends  to  every  person  who  en- 
ters imder  Irasecs  with  knowledge  of  the  terms 
of  tlie  lease,  whether  by  operation  of  law  or  b^ 
purcltftse  and  assignment.  The  lessees  In  this 
case,  and  those  deriving  their  interest  under 
them  could,  tlierefore,  claim  notliing  against 
the  plaintiff  by  virtue  either  of  their  posses- 
sion, for  it  was  in  law  his  possession;  or  of 
their  Improvements,  for  they  were  io  law  his 
improvements  and  entitled  mm  to  all  the  bene- 
fits they  conferred,  whether  by  preemption  or 
otherwise.  Whatever  the  lessees  and  tuose  un- 
der tbcm  did  by  way  of  improvement  on  the 
leased  premises  inured  to  his  benefit  as  absa 
lutely  and  effectually  as  though  done  by  him- 
aelf. 

Whenever  Congress  has  relieved  parties  from 
4he  consequences  of  defecta  in  thdr  title,  its  aim 
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has  been  to  protect  those  who,  In  good  faith,  set- 
tied  upon  public  land  and  made  improvements 
thereon;  and  not  those  who  by  violence  or  fraui 
or  breaches  of  contract  intruded  upon  the  posses- 
sions of  orij^oal  wttlers  and  endeavored  to  ap- 
propriate the  benefit  of  Uieir  labors.  There  has 
twen  in  this  respect  in  the  whole  legislation  of  tiie 
country  a  consistent  observance  of  the  rules  of 
natural  right  and  justice.  There  was  a  time,  in 
the  early  periods  of  the  amntry,  when  a  party 
who  settied  in  advauce  of  the  public  surveys 
was  regarded  as  a, trespasser,  to  be  suuinrarily 
and  roughly  ejected.  But  all  this  has  been 
changed  wiuiln  the  last  half  century.  With  the 
acqumtion  new  territory,  new  fields  of  [S0si 
enterprise  have  been  opened,  population  has 
spresd  over  the  public  lands,  villages  and  towns 
have  sprung  up  on  them;  and  all  the  industries 
and  institutions  of  a  civilized  and  prosperous 
people  have  been  established,  with  iha  church 
and  school  house  by  their  side,  before  the  sur- 
veyor with  his  quadrant  and  line  appeared. 

With  absolute  confidence,  these pioueers  have 
relied  upon  the  justice  of  their  govemment,  and 
they  have  never  been  diswpointed.  The  most 
striking  illustrations  of  this  confidence,  and  of 
the  just  action  of  the  govemment  are  found  in 
the  settiement  of  Oregon  and  California.  '  Be- 
fore any  laws  of  the  United  States  had  been  ex- 
tended to  Oregon,  enterprising  men  crossed  the 
plains  and  took  possession  of  its  fertile  fields. 
They  organized  a  provisional  government  em- 
bracing guaranties  of  all  private  rights.  Tliey 
passed  laws  under  whicti  persons  and  projicrty 
were  protected  and  justice  administered  with  as 
much  care  and  wisdom  as  in  old  communities. 
They  prescribed  regulations  for  the  posNcssion 
and  occupation  of  land  among  themselves  and, 
when  the  laws  of  the  United  States  were  ex- 
tended over  the  country,  those  regulations  were 
respected  and  the  rights  acquired  under  them 
recognized  and  enforced. 

On  this  subject  Mr.  JtuUu  Miller,  speaking 
for  the  court  m  Lamb  v.  Davenport,  said  of  the 
settiement  upon  the  land  which  now  erabmccs 
the  Town  of  Portland:  "It  is  sufficient  here 
to  say  that  several  years  before  tliat  (the  dona- 
tion) Act  was  paswd,  and  before  any  Act  of 
Congress  existed  by  which  title  to  the  land 
could  be  acquired,  settiement  on  and  cultiva- 
tion of  a  lai^  tract  of  land,  which  includes 
the  lota  in  controversy,  had  been  made,  and  a 
town  laid  off  into  lots,  and  lots  sold,  and  that 
tbtve  are  a  part  of  the  present  Cit^  of  Portiand. 
Of  course  no  legal  title  vested  in  any  one  by 
tiiese  proceedinfls,  for  tiiat  remained  io  the 
United  States:  aui  of  which  was  wdl  known  and 
uodisput^  But  it  was  equally  well  known 
that  those  possessory  rights  and  improvements 
placed  on  the  soil  were,  by  the  policy  of  the 
govemment,  generally  protected,  so  far  at  least 
as  to  give  priority  of  the  right  to  purchase 
whenever  the  land  was  offered  for  sale,  and 
when  no  spedal  reason  existed  to  the  contrary. 
And  though  these  rights  or  claims  rested  on  no  roMl 
statute  or  any  positive  promise,  the  genenU 
recognition  of  them  in  the  end  by  the  govern- 
ment,  and  its  disposition  to  protect  the  merito- 
rious actual  settlers,  who  were  the  ploiieers  of 
emigration  in  the  new  territories,  gave  a  decided 
and  well  understood  value  to  these  claims. 
They  were  all  subject  to  bargain  and  sale,  and  as 
among  tiie  paities  to  such  contracts  they  were 

111  U.S. 


Digitized  by 


Google 


1888L 


Rbctfob  t.  Gibbor. 


Tilid.  The  right  of  fhe  United  States  to  dis- 
pose  of  her  own  property  la  undisputed,  and  to 
make  roles  by  whidi  the  lands  of  the  govem- 
ment  may  he  sold  or  given  away  is  acknowl- 
edged; but  subject  to  ukese  well  known  princi- 
ples, parties  in  possession  of  the  soil  might 
make  valid  contracts,  even  concerning  the  tiu^ 
predicated  upon  the  hypothesis  that  tb^  might 
thereafter  lawfully  acquire  the  title,  except  in 
cases  ulien  Congress  had  Imposed  restrictions 
on  such  contracts."  18  Wall.,  818,  814  [8617.8., 
XXI.,  761,  762]. 

So  in  California  the  discovery  of  the  precious 
metals  was  foUowed,  as  Is  well  known,  by  a 
large  immigration  to  the  State  which  increased 
her  population  In  a  few  years  to  several  hun- 
dred thousand.  The  majoriw  of  the  Immi- 
grants at  first  ftnmd  their  way  into  the  mineral 
rc^ons  and  beoame  seekers  of  gold.  But  still 
a  very  large  number  settled  upon  the  farming 
lands,  erected  houses  thereoQ,  planted  vine- 
yards and  orchards,  and  subjected  portions  to 
cultivation.  Much  of  this  was  in  advance  of 
the  public  surveys  and  even  before  the  passage 
of  an  Act  of  Congress  opening  the  agricultural 
lands  to  settlement,  antTproviding  for  the  sale 
of  the  mineral  lands,  xiet  the  progress  of  the 
country  was  not  thereby  stayed.  The  first  ap- 
propriator  of  mineral  lands  within  certain  lim- 
its, or  the  first  settler  on  agricultural  lands  to 
the  extent  prescribed  by  the  preemption  laws 
in  force  in  other  States,  was  recognized  every- 
where as  having  a  better  right  than  others  to 
the  claim  amtoTpx\alted,  or  to  the  land  settled 
upon.  In  all  controversies,  except  as  against 
the  government,  he  was  regarded  as  the  original 
owner  from  whom  title  was  to  be  traced.  And 
when  the  government  extended  its  surveys  over 
the  agricultural  lands  it  gave  the  privilege  of 
purcliasing,  the  preemption  right,  to  the  firat 
settler,  requiring  only  that  his  possession  should 
be  continued,  accompanied  with  improvement. 
[S8T]  And  when  it  allowed  the  mineral  lands  to  be 
sold,  it  was  to  the  original  appropriator  or  to 
those  deriving  tbeir  cuiim  from  him  that  title 
was  given,  ui  no  instance  in  the  legislation  of 
the  country  have  the  claims  of  an  intruder  upon 
the  prior  possesion  of  others,  or  in  disregard  of 
their  rights,  been  sustained.  Laborers  occupy- 
ing mining  claim,  or  agricultural  lands  whilst 
working  for  the  first  appropriator  or  settler,  ac- 
quired no  preemptive  rights  over  him  to  such 
claims  or  lands;  nor  did  any  permissive  occu- 
piitioii  under  him,  as  tenant  or  otherwise,  im- 
pair his  rights.  To  construe  the  Act  of  1877  so 
as  to  give  to  lessees  a.  better  right  than  their 
landlord  to  purchase  the  land  of  which  he  had 
been  in  occupation  more  than  a  third  of  a  cent- 
uiy,  would  require  us  to  attribute  to  Congress 
not  only  the  intention  to  do  him  flagrant  ujos- 
tice,  but  to  depart  from  its  previous  uniform 
and  long  settled  policy  to  protect  the  pioneer 
and  original  settler  upon  the  public  domain. 
In  the  dealing  of  the  government  with  occu- 

Cils  of  lots  in  towns  huilt  ui>un  the  public 
d8,we  have  a  further  illustration  of  the  good 
faith  which  is  exacted  from  parlies  seeking  the 
title  of  the  United  States.  The  Town  Site  Act 
of  CoDgreBS  of  May  28, 1844  [5  Stat,  at  L.,  667], 
fKorides  that  whenever  any  portion  of  the  sur- 
vived public  lands  has  been  settled  upon  and 
occupied  as  a  town  dte.  It  shall  be  lawful,  if 
thetownbe  InooiponUed,  for  the  corporate  an* 
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thoritleB,  and  it  not  Incorporated,  tot  Oie  Judge 
of  the  county  court,  to  enter,  at  the  proper  lat3- 
offlce  and  at  the  minimum  price,  such  ^id  "Bi 
trust  for  the  several  use  and  benc^t  of  the  oo- 
cupants  thereof,  according  to  their  respective 
interests;  the  execution  of  which  trust  as  to  the 
disposal  of  the  lots  in  such  town,  and  the  pro- 
ceeds of  the  sale  thereof,  to  be  conducted  under 
such  rules  and  regulations  as  may  be  prescribed 
by  the  l^iisiative  authority  of  the  State  or  Ter^ 
ritoiy  in  which  the  same  b  dtuated."  The  Act 
of  Congress  of  March  8,  1868  [10  Stat,  at  L.. 
2441,  extended  the  provisions  of  this  Act,  and 
with  certain  exceptions,  made  the  whole  of  the 
public  lands,  not  being  mineral,  occupied  as 
towns  or  villages  subject  to  like  entry,  whether 
settled  upon  before  or  after  they  were  surveyed. 

In  JSiOcBY.  Seed,  decided  In  1863,  the  wmee 
construction  of  the  Act  was  a  questl<ai  Wore  £2S8 
the  Supreme  Court  of  California,  and  the  court 
said:  "It  is  true  the  entiy  of  the  town  lands  by 
the  corporate  authorities  or  county  Judge  Ie^ 
under  the  Act  of  Congress,  'in  trust  for  the 
several  use  and  benefit  tn  the  occupants  thereof, 
acrarding  to  thdr  respective  Interests;*  but  this 
provision  does  not  establish  that  it  was  the  In- 
tention of  Congress  to  give  the  benefits  of  the 
entiy  to  mere  temporary  occupants  of  particu- 
lar tracts  at  the  date  of  the  entry,  without  ref- 
erence to  the  character  of  their  occupancy  and, 
thereby,  in  many  instances,  deprive  the  origi- 
nal bona  fide  settlers  of  the  premises  and  im- 
provements in  favor  of  those  who  had,  by  force 
or  otherwise,  intruded  upon  their  settlement. 
Were  such  the  effect  ot  the  provision  in  ques- 
tion, the  trespasser  of  yesterday  or  the  tenant 
of  tOHlay  would  often  be  in  abetter  position 
than  the  parties  who,  by  their  previous  occu- 
pation and  industiy,  have  built  up  the  town 
and  made  the  property  valuable.  We  do  not 
think  Congress  could  have  contemplated  that 
results  of  this  nature  should  follow  from  its 
l^jtsladon,  but,  on  the  contrary,  that  it  in- 
tended that  the  original  and  bona  Me  occupants 
should  be  Uie  recipients  of  the  benefits  w  the 
entry  to  the  extent,  at  least,  of  their  interest — 
that  is,  of  tbeir  actual  occupancy  and  improve- 
ments."  19  Cel.;  S7fi. 

The  provision  of  the  Act  that  the  a>mmisston- 
ent  shall  finally  determine  the  right  of  each 
claimant  or  occupant  to  purchase  the  land  or  a 

Sortion  of  it,  does  not  necessarily  withdraw  tfiat 
etermioation  from  the  consideration  ot  the 
court.  It  Is  final  so  far  as  the  land  department 
Lb  concerned.  By  the  general  law,  all  proceed- 
ings for  the  alienation  of  the  public  lands,  from 
the  incipient  steps  to  a  patent,  are  placed  under 
the  Bupwision  of  that  department  The  pro- 
vision in  question  take*  the  action  of  the  board, 
in  the  particulars  mentioned,  from  that  super- 
vision. In  effect  It  substitutes  the  boud  In  the 
place  of  tiie  ordinary  land  officers,  with  only  a 
modification  of  duties  and  powers  adapted  to 
tlie  peculiar  circumstance  of  the  case.  It  does 
not  withdraw  its  dedsioos  from  the  correcting 
power  of  the  court,  when  the  board  has  miscon- 
strued the  statute  and  thus  defeated  its  manifest 
purpose  and  made  its  benefits  inure  to  those 
who  were  never  in  tiie  contemplation  of  C<ni- 
gress,  and  tha>^or^  were  not  intended  to  be  the  [289' 
redpieuts  of  its  bounty. 

The  powav  of  the  commlsdODera  under  the 
Act  of  1877  are  not  essentially  different  from 

Digitized  by  Google 


S7ft-S98 


SUPBKMB  OOUBT  OF  TBB  tJXITXD  SkUSS, 


Oct.  Tmc, 


those  of  tbe  recehrarand  register  of  the  land-of- 
floe  in  cases  of  oonfficting  claims  to  preempUon. 
The  latter  offlcera  must  hear  the  erideace  of  par- 
ties, and  decide  as  to  which  has  the  better  right 
to  £be  patent  certiflcate.  The  judicial  charac- 
ter of  uieir  investigation  and  determination  is  as 
great  and  important  as  that  of  the  commisdon- 
ers'under  tike  Act  of  1877.  The  acts  done  in 
both  cases  relate  merely  to  the  sale  of  public 
lands;  and  it  is  difficult  to  perceive  any  reason 
why,  when  private  rights  are  Invaded,  the  door 
should  be  closed  against  relief  in  the  courts  of 
the  countiy  in  the  one  case  more  than  in  the 
other. 

The  case  as  shown  1^  the  hill  is  one  of  a  clear 
disrerard  by  the  conunisaioners  of  their  mthor- 
Ity.  The  statute  in  terms  declares  that  they  Shan 
not  consider  any  claims  accruing  after  April  24, 
1876.  They  have  not  heeded  Uiis  injuncUon. 
but  awarded  the  right  of  purchase  to  parties 
whose  only  claim  ongioatea  in  1877.  It  would 
require,  under  these  circumstances,  verr  clear 
language  to  deprive  the  injured  party  of  relief. 
Again;  the  statute,  in  requiring  them  to  finally 
determine  the  right  of  each  (^Imaat  or  occu- 
pant to  purchase  parts  of  the  reservadon,  recog- 
nizes the  existence  of  rights  as  between  difFer- 
ent  claimants,  thou^  equally  without  title  so 
far  as  the  gOTemment  is  concerned.  Butintheir 
decision  they  have  ignored  the  universally  ac- 
knowled^  right  as  between  landlord  and  ten- 
ants, giving  to  the  latter  what  could  by  no  pos- 
sibility belong  to  them  In  the  relation  which  tney 
occapaed.  Had  Congress  intended  to  invest  the 
commissioners  with  absolute  discretion  in 
awarding  theprivilegeof  preemption  of  the  sev- 
eral porc^  of  land,  its  language  would  have 
been  different;  It  would  not  have  required  an 
examination  of  witnesses,  a  regard  for  existing 
boundaries  and  a  determination  of  rights. 
Everything  in  the  statute,  from  the  beginning 
to  the  end,  indicates  an  intent  that.  In  awarding 
the  right  of  preemption,  the  commisaioners 
shoum  be  governed,  not  by  an  arbitrary  discre- 
tion, but  by  the  existence  of  claims  by  posses- 
sion and  a  consideration  of  the  mutual  rights  of 
parties  as  between  one  another.  They  had  no 
right  to  disregard  the  very  prindi^  on  which 
their  q)pointment  was  based. 

On  matters  depending  upon  oonflicUng  evi- 
dence as  to  the  extent  of  occupation  ana  the 
value  of  improvements,  and  many  other  ma^ 
ters,  the  action  of  the  commissioners  is  undoubt- 
edlv  final;  but  upon  the  coostructioo  of  the  law. 
[2003  and  particularly  as  to  the  parties  for  whose  ben- 
efit it  is  designed,  it  is  subject  equally  with  all 
local  boards  of  limited  jurisdiction  to  have  ita 
conclusions,  if  erroneous,  reviewed  and  cor^ 
reeled  by  the  judicial  tribunals.  This  questlfHi 
was  very  fully  and  thoughtfully  conridered  in 
JMnjOTi  v.3biMfoy,18WaU.,  72  [80  U.S.,  XX., 
486].  In  that  case  the  direct  queation  was  as  to 
the  effect  to  be  given  to  the  10th  section  of  the 
Act  of  June  12,  1868,  which  declared  that  ap- 
peals in  cases  of  contest  between  different  set- 
tlers for  the  right  of  preemption  should  there- 
after be  docidca  by  uie  Commissioner  of  the 
General  Land-Office,  "  Wh(»e  decision  shall  be 
final  unless  appeal  tSerefrom  be  taken  to  the  Sec- 
retary of  the  Interior."  It  was  held  that  the 
finality  there  declared  had  reference  only  to  the 
st^tervisoiT  action  of  the  land  department;  that, 
after  the  tttla  had  passed  froui  the  government 
4tt 


and  the  qoestkm  had  become  me  of  private 

right,  the  jurisdiction  of  courts  of  equi^ml^ 
be  invoked  to  ascertain  if  the  patentees  did  not 
hold  hi  trust  for  other  parties;  and  if  it  appeared 
that  the  party  claiming  the  equity  had  estab* 
lished  bis  rimt  to  the  land  upon  a  true  construe- 
tion  of  the  Acts  of  Congress  and  by  an  errone- 
ous construction  the  patent  had  been  Issued  to 
another,  the  court  woold  correct  the  mistake. 
In  the  opinion  Jfr.  JiuMes  lOller.  speaking  for 
the  court,  referred  to  the  general  doctrine  that 
when  a  special  tribunal  has  authority  to  hear 
and  determine  certain  matters  arising  la  the 
course  of  Its  duties,  its  decision  within  the  scope 
of  Its  authority  is  conclodve  upon  all  others, 
and  said: 

"  That  the  action  of  the  land-office  in  Issuing 
a  patent  for  any  of  the  public  lands,  subject  to 
sale  by  preemption  or  otherwise.  Is  conclusive 
of  the  legal  title,  must  be  admitted  under  the 
principle  above  stated;  and  In  all  courts  and  in 
all  forms  of  judicial  proceedings,  where  this 
title  must  control,  either  by  reason  of  the  lim- 
ited powers  of  the  court,  or  the  essential  charac- 
ter of  the  proceeding,  no  Inquiry  can  be  per- 
mitted into  the  drounutances  under  wbtoi  It 
was  obtained.  On  the  other  hand  tiiere  has 
always  existed  in  the  courts  of  equity  the  power 
in  certain  classes  of  cases  to  inquiro  Into  and 
correct  mistakes,  injustice  and  wrong,  In  both 
judicial  and  executive  action,  however  solemn 
the  form  which  the  resultof  that  action  may  as- 
sume, when  it  invades  private  rights;  and  by 
virtue  of  this  power  uie  final  wdgnenti  at 
courts  of  law  luve  been  annulled  or  modified, 
and  patents  and  other  important  instruments  is* 
suing  from  tiie  Crown,  or  other  executive 
branch  of  the  government  have  been  corrected 
or  declared  void,  or  other  relief  granted.  No 
reason  ia  percciined  why  the  action  of  the  land- 
office  should  constitute  an  exception  to  this 
principle.  In  dealing  with  the  public  domain 
under  the  system  of  laws  enacted  by  Congress 
for  their  management  and  sale,  that  tribunal  de- 
cides upon  pnvate  rights  of  great  value,  and 
very  often,  from  the  nature  of  its  functions,  this 
is  by  a  proceeding  essentially  ao  parte,  and  pe- 
culiarly liable  to  the  infiuence  of  frauds,  false 
swearing  and  mistakes.  These  are  among  the 
most  ancient  and  well  established  grouncb  oi 
the  special  jurisdiction  of  courts  of  equity  ro* 
f erred  to,  and  the  necessity  and  value  of  that 
jurisdiction  are  nowhere  better  exemplified  than 
in  its  application  to  cases  arising  in  the  land- 
office." 

This  case  Is  a  leading  one  in  this  branch  of 
the  law  and  has  been  umformly  followed.  The 
decision  aptiy  expresses  the  settled  doctrine  of 
this  court  with  reference  to  the  axASoa  of  oSA- 
cers  of  the  Isnd  department,  that  when  the  legal 
titie  has  passed  from  the  United  States  to  one 
party,  when  in  equity,  and  in  ^ood  conscience, 
andoy  the  laws  of  Congress,  it  ought  to  go  to 
another,  a  court  of  equi^  will  convert  the  hold- 
er into  a  trustee  of  the  true  owner,  and  compel 
him  to  conv^  the  leffd  title.  This  doctrine  ex- 
tends to  the  action  m  all  officers  having  charge 
of  pro<^edings  for  the  alienation  of  any  portion 
of  the  public  domain.  The  parties  actually  en- 
titled under  the  law  cannot,  oecause  of  its  mis- 
construction by  those  officers,  be  deprived  of 
tiieir  rights.  v.  Owon,  91  U.  S.,  880 

rZXiiST  my,  Mbon  t.  SMSm,  M  id.,  sso 
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[XXIV.,  848];  Quinbv  T.  Qmlan,  104  Id.,  420 
[XXVI..  8001;  SmetUng  Go.  v.  ^«np,  Id.,  636 
[XXVI.,  875]. 
[2921  The  bill  is  open  to  the  objection  that  It  does 
not  allege  that  the  heirs  of  BaUantlne  have  acted 
upon  the  award,  and  purchased  the  lands  in  con- 
trove  ray;  but  the  counsel  makes  no  point  upon 
this  omjsdon  and  admits  that  they  have,  in  ^t, 
purchased. 

Rft^vBtffrom^iieiMVtvrttaed,  iivii  Vte  ds- 
em  of  the  court  hdovo  must  be  rmerted  and  the 
eauK  remanded  teith  inttruetiona  to  overrule  the 
demurrer  and  to  take  further proeeedinga  inao- 
eordanee  with  tJiie  opinion,  Vte  plaintiff  to  liave 
leave  to  amend  hie  nil  and  t/ie  defendanta  to  an- 
m»er. 

Itueoopf.  Test: 

James  H.  HoKemney,  Clerk,  Sup.  Court,  V.  B. 

Mr.  Ohi^  JvtUce  W»ite,  dissentiog: 
I  am  unable  to  agree  to  this  judgment.  In 
my  opinion  the  Act  of  March  8,  1877,  granted 
a  new  right  to  the  occupants  of  the  Hot  Springs 
Reservation  and  provided  a  special  tribunal  for 
the  settlement  of  all  controversies  between  con- 
flicting claimants.  The  right  and  the  remedy 
were  created  by  the  same  statute  and.  conse- 
quently, the  remedy  thus  specially  provide4l 
was  exclusive  of  all  others.  No  provision  was 
made  for  a  review  of  the  decisions  of  the  tri- 
bunal. Its  determination,  therefore,  of  all  ques- 
tions arising  under  the  jurisdiction  must  neces- 
sarily be  conclusive,  and  not  open  to  attack  col- 
laterally. It  seems  to  me  there  is  a  very  broad 
distlncnon  between  thia  case  and  that  of  Ji^An- 
jo»  T.  TovBtletf,  18  WaU.,  72  [80  U.  S.,  XX.. 
469].  and  others  of  that  class.  Here  a  spedai 
tribunal  has  been  created  for  a  special  purpose. 
It  has  been  clothed  with  power  to  compel  the 
attendance  of  witnesses  and  to  finally  determine 
the  right  of  each  claimant  or  occupant  to  pur- 
chase from  the  United  States,  under  the  pro- 
visions of  the  Act  of  Congress,  the  ground  he 
occupies  or  claims.  The  dudes  of  the  tribunal 
are  fudicbd  in  their  character  and  their  decis- 
ions evidently  intended  to  be  binding  on  the 
parties.  Ilie  question  now  is  not  whcther.if  Rec- 
tor had  kept  awajr  from  the  tribunal  and  Gib- 
bon had  got  a  bUe  under  bis  occupancy,  he 
could  be  charged  as  trustee  for  Rector  on  ac- 
couqt  of  his  tenancy,  hut  whether,  having  ap- 
pea  red  before  the  tribunal  and  been  beaten  in  a 
[Xv3]  contest  with  Gibbon,  on  that  identical  questioo, 
Bector  can  in  this  suit  correct  Uie  errors  of  the 
tribunal  in  its  decision.  I  tidnk  he  cannot.  If 
he  can  it  is  difficult  to  see  why  all  the  decisions 
of  tiiiO  tribunal  are  not  open  to  revision  by  the 
courts. 

I  am  authorized  to  say  that  JutUeee  Harlan* 
Woods  and  BlatcUwd  concur  with  me  in 
this  opinion. 

XniefMpy.  Test: 

James  H.  llolteniwr,  Ongfc,  Siqk  Oonrt,  V.  8. 


ALEXANDER  COCHRANE  ira  al..  AppU., 

BADISOHE  ANILIN  amd  SODA  PABRIK. 
(See  S.  C  Reporter-B  ed.,  203-313.) 

Oon^Tueti^n  of  re-iasued  tettera  patent — tcAtfTi 
invaiid. 

•L  U  the  claim  of  re-teued  letters  patent  Kow 
•Head  note  bjr  Mr.  Jtette  Blambtobd. 
Ill  U.  S. 


4a?l,  Dlrtslon  B,  grunted  In  Chfirrc-  liii  '  '  ind 
(Jliiirltte  Llcberniniin.  April  4,  IfiTl,  for  aiL  sm;  i  ■  \  ^ 
nipiit  in  iJj'us  ur  coltiriaj?  matter  Ironi  iinisiri'  iJie, 

to  tV.iTi,  OcwbarS,  l^,  nnmelr:  "ArtlficiiLr  allaar- 
it}t>.  pnniiitwd  from fflnUiraCiaetirlU derivatives,  by 
elUi^r  iiC  tfa<j  ructbodu  herein  iloHoribed  by  any 
Otber  niQlbg^  whicb  will  produ*  a  like  rraalt,"  ik 
cotmruedAo  tiroadly  as  to  covet  »  ilj-fi-tnir.  Jm- 

EorVnl  frdm  Earop&  mode  by  a  pro<.:f^H  im'I  »buwa 
>  bethesam^Hatbstdeaorlbedfn  No.-l^l.HndooD- 
talntaB- larffe  proportlDiis  of  coloj-luir  mttttecsnot 
BbowD  to  be  toiioa  to  taij  practically  iiiMi^tol  extent 
in  the  aUzarlne  of  tbe  protM  of  No.  4321,  ouch  as 
laopurmtritie  or  anthrnpnrpui-lnfi,  It  is  wider  In  lU 
Boape  tima  tha  origlciBl  actual  InvcntlcD  of  the  m- 
tentcea  and  wlil^t  Uian  aaythfoe'  Juiltcated  la  the 
apealflLintii^n  of  tho  orlglaal  pnt4>DU  If  the  clatm  IS 
to  lie  oooatruad  so  K  to  cover  only  tbe  product 
vhiBh  thg  priKXM  dsscillwd  ia  it  wiUjurMw^lfc- 
Qoes  Ddtoover  a  diOerant  jwodiiat,  whkiSmaiampt 
praotfoaUr  ^oduoed  by  t£at  proeesi. 

[No.  S82.] 

1884. 

APPEAL  from  theCircuit  Court  of  the  United 
States  for  tbe  Southern  District  of  NewTtHrk. 
The  history  and  facts  of  the  case  f uUyltppear 
in  the  opinion  of  the  court. 
Jfr.Edward  N.Dlckeraoii,forappellnnts. 
Meaare.  BeB|.  F.  Thnratom,  /.  Van  Sant- 
voord  and  Livti^etm  O^ord,  for  appellee. 

Mr.  Juatice  Blatehlbrd  deUvered  Uie  opin- 
ion of  the  court: 

This  is  a  suit  in  equity,  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  South- 
ern District  of  New  York,  by  Badisclie  Anilbi 
and  Soda  Fabrik,  a  Corporation  ormnizcd  un- 
der the  laws  of  the  Grand  Duchy  of  Baden,  In 
the  Empire  of  Germany,  against  the  appellants, 
for  tbe  infringement  or  re-issued  letters  patent 
No.  4321,  granted  to  Charles  Graebe,  of  Frank- 
fort-on-the-Main,  and  Cbarles  Lioberman,  of 
Berlin,  Prussia,  April  4,  1871,  for  an  improve- 
ment in  dyes  or  coloring  matter  from  anthra- 
cine.  The  orij^nal  patent.  No.  06465,  was 
granted  to  the  same  persons,  October  5,  1860, 
for  an  improved  process  of  preparing  alizarine. 
It  was  re-issued  on  two  separate  amended  speci- 
fications, Division  A  and  Division  B.  No.  4831 
is  Division  B. 

The  following  is  the  text  of  the  speclQcations 
of  No.  4321  and  No.  95465.  Reading  in  it 
what  is  outside  of  brackets  and  what  is  Inside 
of  brackets,  omitting  what  is  in  italics,  gives  the 
specification  of  No.  4321.  Reading  what  is 
outside  of  brackets,  including  what  is  in  italics, 
omitting  what  is  inside  of  brackets,  gives  Uie 
specification  of  the  original  patent:  "Be  It 
luiowD,  that  we,  Cbarles  Graebe,  of  Frankf  ort- 
on-the-Main,  and  Charles  Lieberman.  of  Berlin, 
in  tbe  Kingdom  of  Fmsda,  have  invented  a 
[new  and  useful  improvement  in  the  manufact- 
ure of  &l\7AnDe\pro<!eaa  forpreparinqaii3ari}ie 
from  anthracine;  and  we  do  hereby  declare  the 
following  to  be  a  full,  clear  and  exact  descrip- 
tion thereof,  which  will  enable  those  skilled  In 
the  art  to  make  and  use  the  same.  We  first 
change  the  anthracine  into  anthrnkinon  (oxan- 
thracine),  a  substance  known  to  [the]  chemists 
by  the  Investigations  of  Anderson.  For  this 
purpose  we  take  one  part,  by  weight,  of  anOira- 
cine,  two  and  half  parts,  by  weight,  of  bichro- 
mate of  [potash]  potaata,  and  ten  or  fifteen 
parts,  by  weight,  of  concentrated  acetic  add, 
and  we  neat  uese  substances  together  In  a  v» 
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Hi.  either  of  glass  or  clay,  to  about  100*  centl- 

Bade  to  120"  centigrade,  iMl  oearlT  all  of  the 
cbromate  of  [potashl  potaamt  1b  dtsBolved  and 
the  liquid  has  acquired  a  deep  green  color.  We 
then  recover  the  acetic  add  not  consumed  In 
the  reaction  by  dlstlUatifm  and  treat  the  residu- 
um with  water  to  remove  the  chromic  acetate. 
From  tlie  Insoluble  mass,  we  obtain  the  anthra- 
kinon  in  a  pure  state  by  distilling  the  whole 
from  a  retort  of  glass  or  iron.  In  the  place  of 
the  aceUc  acid,  sulphiuic  add.  diluted  with  one 
or  two  parts  of  water,  may  he  emi^oyed.  In- 
stead ox  the  method  just  described,  we  also  em- 
ploy the  following  one:  we  heat  anthradne 
m  a  vessel  of  glass  or  of  clay  wltii  ten  parts  of 
concentrated  acetic  add,  to  about  100°  centi- 
grade, or  a  little  higher,  and  we  add  nitric  add 
of  about  1.8  apeclflc  gravity,  in  small  portions, 
till  the  violent  reaction  ceases.  After  distillaUon 
of  the  acetic  add,  we  purify  the  residuum,  as 
before.  We  then  convert  tha  anthrakinon,  pr»- 

CkI  by  one  of  the  methods  described,  into  bi- 
mantbrakinon.  For  this  purpose  we  take 
three  pftts  of  anthrakinon,five  parts  of  bromine, 
and  we  heat  these  substances  for  ten  or  twelve 
hours,  or  until  nearly  the  whole  of  the  bromine 
has  diaappeaTed.  to  a  temperature,  by  prefer- 
ence, of  about  100°  centigrade,  in  a  suitable 
dosevessd.dtherof  glass  or  enameled  or  glazed 
iron,  which  is  capable  of  sustaining  the  pressure 
[which  Is]  generated  by  the  reaction.  The  ap- 
paratus is  then  allowed  to  cool.  It  la  opened 
in  order  to  permit  the  escape  of  [bromlc]  kydro' 
hromic  add,  which  can  be  recovered  absorp- 
tk)D  dther  m  water  or  in  an  alkaline  solution. 
We  purify  the  bibromanthrakinon  remaining 
in  the  vessel,  as  a  solid  substance,  by  crystalh- 
zatlon  from  benzole.  Instead  of  uie  method 
above  described  for  preparing  bibromanthra- 
kinon. we  also  employ  the  foUowing;  we  con- 
vert first  the  anthradne  into  a  bromme  deriva- 
tive, into  the  tctrabromanthradne,  known  to 
chemists  by  the  investigations  of  Anderson. 
We  take  one  part  of  this  tetrabromanthraclne, 
and  we  heat  it  in  a  retort  of  glass  or  clay 
with  about  five  parts  of  nitric  acid  of  about  1.8 
specific  gravity  to  100'  centigrade,  as  long  as 
vapors  of  bromine  are  evolved.  We  distilT  off 
the  greater  portion  of  the  nitric  acid,  wash  the 
residuum  irtth  water,  and  purify  it  by  crystal- 
lization from  benzole.  We  thus  receive  the  bi- 
bromanthrakinon as  before,  in  Uie  form  of^ 
yellow,  solid  mass.  We  then  convert  the  bibro- 
manthrakinon into  alizarine.  For  this  purpose 
we  take  one  portof  htlnnmantbrakinon.  two  to 
three  parts  of  caustic  potash  or  soda,  and  so 
much  water  as  la  necessary  to  dissolve  the  alkali, 
[  206]  and  we  heat  the  whole  in  an  open  vessel  of  glass, 

glazed  or  enameled  iron,  or  silver,  to  about  180 
>  260°  centigrade  for  oue  bour,  or  [till]  wniU 
tiie  mass  has  acquired  a  deep  blue  color.  We 
then  dissolve  it  in  water  and  filter  the  violet  so- 
lution, from  which  vre  predpitate  the  alizarine 

Sr  an  inoiganic  or  enanie  add.  We  collect 
e  yellow  flocks  of  auzarine  thus  obtained  on 
a  filter  and  wash  them  .with  water.  By  these 
methods  we  recdve  the  alizarine  in  a  form  In 
which  it  can  be  employed  in  the  same  manner 
as  the  different  preparations  from  madder.  In 
tiie  place  of  bromine,  chlorine  [also]  ipay  alao 
be  employed,  but  not  so  convenientiy,  as  the 
reactions  above  descilbed  are  more  difficult  to 
accomplish  with  dilorine  than  with  bromine. 


MfHng  thus  described  tJie  nature  of  our  inwntiwi 
and  the  manner  of  performing  and  carrying  out 
Vie  tame,  vie  would  hme  it  underttood  that  we  do 
not  confine  ourtdve*  to  the  exact  details  hereinl»- 

The  daim  of  Ko.  4331  is  as  follows:  "  Arti- 
ficial alizarine,  produced  from  anthracine  or  its 
derivatives  by  dther  of  the  methods  herein  de- 
scribed, or  by  any  other  method  which  will  pro- 
duce a  like  result."  The  claim  of  the  original 
patent  vraa  in  these  words:  '*  The  within  de- 
scribed process  for  the  production  of  alizarine, 
by  first  preparing  bibromanthrakinon  or  hichlo- 
rauthrafcinon,  and  then  converting  these  sub- 
stances into  alizarine,  substantially  as  above  sot 
forUi." 

The  bill  of  complaint  alleges  tbat  No.  4S2I 
was  issued  for  a  cUatinct  and  separate  part  of 
the  some  Invention,  on  a  correctea  specification, 
on  the  surrender  of  No.  95465;  and  No.  4821 
states  on  Its  face  that,  on  such  surrender,  new 
lettere  were  ordered  to  tesue  on  two  sroarate 
amended  specifications.  But  Division  A.  No. 
4330,  Is  not  in  the  record  before  us.  TheblU 
alleges  the  Infringement  to  have  been  commit- 
ted by  making,  selling  or  using  the  invention 
or  dyes  containing  it.  The  answer  denies  the 
manufacture  of  auzarine,  but  avers  that  the  de- 
fendants have  sold  in  the  United  States  aliza- 
rine lawfully  made  In  Germany,  and  imported 
as  an  article  of  commerra,  which  was  ^ot  made 
by  the  process  described  in  No.  4821,  or  any 
process  substantially  the  same,  but  was  made 
according  to  processes  which  were  invented  sub- 
sequentiy  to  the  date  of  No.  95465,  and  ore  the 
subject  of  different  and  independent  letters  pa- 
tent. The  answer  also  avers  "That  alizarine  is  [2971 
a  natural  product,  having  a  well  known  definite 
constitution;  that  His  not  a  composition  of  mat- 
ter, within  the  meaning  of  the  statute,  but  has 
been  wdl  known  in  the  arts,  fit}m  time  imme- 
morial, for  the  purpose  of  dydng,  and  has  gen- 
erally been  extracted  from  '  madder  root,'  and 
from  other  analoRous  products,  by  various 
processes  suitable  fortbat  purpose;  that,  there- 
fore, there  can  be  no  valia  patent  jmuted  for 
alizarine;  and  that  No.  ^1  is  vdo/*  The  an- 
swer refers  to  "Watts  Chemical  Dictionary, 
published  before  1869,  under  the  tiUe  Alizarine, 
to  show  that  alizarine  was  well  known  long  be- 
fore the  said  patent;"  and  also  sets  up  that  the 
patent  had  expired  because  prior  patents  grant- 
ed to  the  patentees  In  foreign  countries,  &r  the 
same  invention  had  expired. 

Proofs  were  taken  uid.  on  final  hearing,  the 
Circuit  Court  decreed  th^  No.  4891  vras  valid 
and  had  been  Infringed,  and  ordered  a  reference 
as  to  profits  and  damages  and  a  perpetual  In- 
junction against  the  making,  using  or  selling 
of  the  article  designated  In  No.4821  artificial  tX- 
izarine.  or  dyes  containing  the  invention  de- 
scribed in  and  secured  by  No.  4821.  After- 
wards, there  was  a  final  decree  against  the  de- 
fendants ixa  $18,826.65  and  costs,  of  which 
$18,871.86  for  profits  made  by  the  defend- 
ants, **by  the  sale  of  artificial  alizarine,  In  in- 
fringement" of  No.  4321.  From  this  decree  the 
defendants  have  appealed. 

Xhis  re-issued  patent  No.  4^1  has  been  ad- 

Iudicated  In  the  circuit  courts  In  several  cases, 
t  was  before  the  Circuit  Court  In  Massachur 
setts,  In  Februai7.1878,and  thededsion  of  lAfdiow 
BheplfigrlaIu£ii(Kieft«.^n^»  and  Soda  Fabrih 
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T.  i^g.Ch.,  8  Ban.  A  A.,  886  And  1&  Off.  Oaz., 
87S.  It  mu  alio  befoie  the  Circuit  Court  for 
the  Southern  District  of  New  York,  In  Septem- 
ber,1878,  and  the  decision  of  Judge  Wheeler  is 
in  Baditche  Anilin  and  Soda  Fabrik  t.  Biggin, 
16  Blatciif.,  200,  and  8  Ban.  &  A.,  462,  and  14 
Off.  Oaz.  ,414.  The  decision  of  Judge  Wheeler 
in  the  present  case,  In  April,  1879,  is  in  16 
Blatchf..  165.  and  in  4  Ban.  &  A..216.  The  pa- 
tent was  also  before  the  Circuit  Court  in  Hassa- 
[208]ehu8ett8,  in  September,  1879,  and  the  decision 
of  Jvdga  Lowdl  ia  in  BadiaeAeAmlin  and  Soda 
Fabrik  v.  Oummitu,  4  Ban.  &  A.,  489.  In  all 
of  these  cases  tlie  validly  of  No,  48S1  was  sus- 
tained. 

In  the  case  before  Judge  Shepley,  It  was  held 
that  No.  4831  was  a  valid  patent  for  a  manu- 
facture and  composition  of  matter,  an  artiflcial 
dye-stuff,  called  artificial  alizarine,  being  a  new 
product,  produced  by  a  new  process,  not  a 
diemiculy  pure  alizarine,  but  harlng  combined 
with  the  abzarine  in  it.  antbrapurpurine,  iso- 
piupurine  and  other  bodies,  not  known  to  have 
existed  before  ther  were  produced  by  Oraebe 
and  Liebermann,  the  presence  of  some  of  which 
bodies  appeared  to  much  enhance  the  value  of 
the  dye-stuff.  It  was  decided  that  the  defrad- 
ants  had  used  that  article. 

In  the  case  against  Higjrin,  It  was  held  that 
the  product  of  the  process  described  in  No. 4821 
contains  isopurpunne.  antbrapurpurine,  mon- 
oz&nthraquinone  and  other  ingredients,  which 
were  not  only  not  ingredients  m  pure  alizarine 
or  madder  alizarine,  out  did  not  exist  in  any 
dye-stuff  with  chemically  pure  alizarine,Ci4  H. 
O4,  before  thatof  Qraebe and  Liebermann,  and 
are  useful  coloring  agents,  so  that  the  product 
invented  is  a  new  composition  of  matter.  It  was 
decided  that  the  defendants  had  used  or  sold  dye- 
stuffs  substantially  the  same,  though  claimed 
to  be  the  product  of  a  different  process. 

In  the  present  case,  it  was  insisted  in  the  cir- 
cuit court*  by  the  defendants,  that  the  patented 
product  was  the  same  thing  as  the  natural  dye- 
ituff,  alizarine,  found  in  the  root  of  the  madder 
plant,  and  chemically  known  by  the  formula 
CtA  Hg  Ot.and  notpalentable.  Butitwasde- 
cided  that  the  article  which  Groebe  and  Lieber- 
mann hod  made  synthetically  from  antbracine, 
though  having  the  same  chemical  formula  as 
madder  alizanne,  was  essentially  different,  in 
capabilities  and  properties,f  rom  chemically  pure 
alizarine,  madder  alizarine  or  any  coloring  mat- 
ter before  known;  that  the  article  dealt  in  by 
the  defendants  was  produced  by  the  process  of 
United.  States  letters  patent  No.  164536,  granted 
July  28,1874,  to  Heinncb  Caro,  Charles  Graebe 
and  Charles  Liebermann;  that  the  use  of  sul- 
phuric add,  in  the  process  of  the  latter  patent, 
performs  the  same  office,  in  the  same  way,  as 
the  bromine  in  the  process  of  No.4321;  and  that 
the  products  of  the  two  processes  are  ideotical. 

In  the  case  before  Judge  Lowell,  he  held  that 
what  Graebe  and  Liebermann  sought  to  dis- 
cover and  supposed  they  had  discovered  was 
the  alizarine  which  is  the  dye-atuff  of  madder: 
that  what  is  called  "artificial  alizarine "  con- 
tains important  dyeing  substances  not  found  In 
maiidesr,  namely,  antbrapurpurine  and  isopur- 
purine,  accordmgly  as  these  may  be  two  sub- 
stances or  one  and  the  same  substance,  and 
flavopurpuTine,whicfa  substances  produce  valu- 
tble  effects  not  inoduced  by  uiy  extracts  from 
111  U.  8. 


madder;  that,  although  the  defendant  Insisted 
that  those  new  paipurines  were  not  found  Id 
the  ardfldal  dizanne  made  by  flie  bxomtn* 
process  of  No.4831,and  were  found  oidyin  artifi- 
cial alizarine  made  by  methods  invented  since 
Graebe  and  Liebermann  invented  that  process, 
and  the  evidence  on  that  imint  was  in  much 
conflict,  yet  It  was  shown  that  pure  alizarine, 
pure  isopurpuilne  and  pure  flavopuxpurine  were 
all  contained  in  the  patented  article;  that  the 
artificial  alizarine  of  No.  4S21  Is  different  in 
some  important  respects  frcon  any  artide  known 
before;  that  the  new  article  of  manufactoie' 
claimed  in  No,  4821  was  new  in  fact;  and  thai 
the  infringement  was  made  out. 

In  Watts'  Dictionary  of  Chemistry,  Vol.  1,  p. 
118,  published  in  1866,  alitarin  Is  stated  to  bea 
red  coloring  matter  obtained  from  madder,  fint 
prepared  by  Rohiquet  and  Colin.   This  was  Id 
1826.   The  correct  formula  of  allzarine.Cit  H. 
O4,  was  first  arrived  at  by  Strecker,  in  1866.  u 
means  that  there  are  14  atomaof  carbon,8atom& 
of  hydrogen,  and  4  atoms  of  oxygen,  in  each 
molecule.  At  this  6tage,Graebe  and  Liebermann 
took  up  the  subject  and  treated  madder  alizarine 
with  the  view  of  determining  wh^  was  its  motb- 
ersubetance.  They  tell  the  storrthemaelves.  Id 
a  paper  in  the  record,  entitled  ^'Artificial  Allz- 
arine."  which  is  a  translation  from  the  original, 
prepared  In  German  by  them,  contained  in  ttie 
Official  Report  of  the  Vienna  Exhibition  of  1878 
and  also  published  separately  in  1876,  They 
heated  madder  alizanne  with  zinc  dust  and 
made  the  alizarine  give  up  its  4  atoms  of  oxy- 
gen, and  take  up  8  atoms  more  of  hydrogen. 
They  thus  obtained  a  hydio-carbon,  idenucal 
with  tliat  found  in  coal-tar,  called '  'anthradne," 
and  having  the  formula  C14  H,o'   They  then  [30( 
conceived  the  idea  of  converting  antbracine  into 
alizarine.   Antbracine  was  difficult  to  obtain, 
and  the  experiment  was  conducted  on  a  small 
scale.   But  It  resulted  in  the  process  described 
In  No.  4331,  of  coaTerting  anthradne  into  an- 
Ihracbinon,  the  formula  SI  which  was  Cj «  H. 
0|,  and  then  heating  the  anthrachlnon  witn 
bromine  and  obtaiomg  bibromanthrachinon, 
and  heating  that  with  caustic  potash  or  soda 
and  obtainmg  alizarine.    Graebe  and  Lieber- 
mann thus  solved  the  problem  of  the  synthe- 
sis of  alizarine.  It  was  a  matter  of  great  scien- 
tific interest  and  gave  them  much  reputation. 
The  paper  states  that  the  first  method  described 
in  Na  4831  for  preparing  the  bibromanthraki- 
non  was  so  labonous  that  they  devised  the  other 
method  described,  of  first  converting  antbracine 
into  tetrabromantbracioe,  and  then  treating  that 
with  nitric  acid  to  obtain  bibronuintbrakinon. 
"This  method^"  tbey  state,  "made  It  possible 
to  obtain  the  ahzarine  more  readily,  and  aroused 
hopes  of  its  technical  execution,"  although  it 
involved  two  more  reactions  than  the  first 
method. 

In  regard  to  the  alizarine  thus  obtained,  the 
same  paper  says:  "  The  artificial  alizarine,  be- 
sides having  the  same  composition,  had  also  the 
same  properties  as  vegetable  alizarine.  In  hy- 
drated  alkalies  it  is  Bauble,  witii  a  blue  violet 
to  purple  color.  The  solutions  of  the  alkali 
salts  give,  with  lime,  baryta,  lead.  Iron,  alumi- 
na  and  tin  salts,  lakes  corresponding  to  the  mad- 
der lakes.  Cloth,  printed  with  mordants,  dyea 
exactly  alike  with  both  coloring  matters.  Frcnn 
these  salt  like  compounds  yellow  floculentaliz- 
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uliw  is  set  free  by  tlie  addition  of  a  mineral 
mdd.  The  artificial  colotinff  matter  abowB  the 
same  solubilities,  and  the  solations  of  the  alka- 
line salts  the  same  alsorption  spectra,  which 
.are  known  of  the  natural  coloring  matter.  The 
free  coloring  matter  sublimes  in  ocautiful  yel- 
low to  red  needles,  which  cluster  together  like 
ieathers.  On  oxidizing  with  nitxic  acid,  phtha- 
lic  add  and  oxalic  acid  are  formed.  Heated 
with  zinc  dust,  the  artificial  alizarine  is  again 
converted  into  antbracine." 

The  paper  Uien  proceeds ;  "  The  above 
methods,  which  now,  from  a  technical  point  of 
1301]  view,  have  only  a  historic  interest,  and  are, 
therefore,  described  without  further  detail, 
make  up  the  subject  of  the  patents  taken  out  in 
England  on  the  18th  of  December.  1868,  and 
then  also  in  France,  Prussia,  most  German 
States,  Austria,  RuB«a  and  America."  The 
provisional  specification  deposited  in  the  En- 
gliab  Intent  Office,  December  18,  186S,  which 
was  the  date  of  the  patent,  gives  a  short  descrip- 
tion of  the  process  and  says;  "The  alizarine 
jwepared  in  this  artificial  way  is  perfectly  pure 
and  can  be  employed  in  all  Uie  applications  for 
which  the  different  preparations  of  madder  are 
used."  The  full  specification,  filed  June  17, 
1869,  la  substantial^  identical  with  the  specifi- 
■cation  of  No.  03465,  and  claims  "Theartificial 
jirodaction  of  alizarine,  bv  first  preparing  bib- 
tomantbrakinon  or  bichloranthrtUcinon,  and 
-then  converting  these  substances  into  alizarine, 
as  herein  described," 

In  further  pursuing  the  history  of  the  matter 
-the  same  paper  proceeds:  "  The  discoverers  of 
the  qmtlwus  of  alizarine  soon  found  it  neces- 
mry  to  enter  into  connection  with  some  large 
■dye  factory.  This  was  necessary,  in  order  that 
the  raw  nmterial  could  bo  more  easily  obtained 
and  that  the  experiments  could  be  made  on  a 
large  scale  and  further  developed.  This  could 
be  done  best  with  an  establishment  already  in 
existence,  where  the  doubtful  question,  whether 
this  mifi^t  be  the  basis  of  an  industry,  with 
hopea  of  success,  could  be  solved.  One  of  the 
wm  difficulties  experienced  was  the  fact  that 
the  raw  material  was  not  onlv  known  in  com- 
merce but  also  in  the  tar  inaustry,  and  it  was 
difficult  to  say  whether  it  could  ever  be  ob- 
tained in  sufficient  quantity.  It  was  also  doubt- 
ful whether  the  artificial  alizarine  could  com- 
pete with  the  natural.  Furthermore,  tiiezewas 
much  difficulty  in  transferring  the  above  meth- 
oda  to  a  large  scale.  Qraebe  and  Liebermano, 
therefore,  entered  into  connection  with  the  Ba- 
den Anilin  and  Soda  Works,  in  Ludwi^hafen, 
on  the  Rhine,  the  largest  works  of  the  Itind  in 
Qermauy,  even  on  the  Continent.  [Originally, 
die  experiments  were  limited  to  the  purification 
of  the  antbracine  and  the  manufacture  of  an- 
thrachinon  by  the  second  mentioned  bromine 
metliod,  because  this,  notwithstanding  its  diffl- 
eulties,  showed  some  hopes  of  success.]"  The 
rgno<  passage  above  in  brackets,  by  another  transla- 
'tton,  reads  thus:  "The  first  trials  principally 
embraced  the  purification  of  antbracine,  the 
manufacture  of  anthrachinon,  and  the  practical 
^tpUcation  of  the  second  above  mentioned 
bromine  method,  as  the  same,  notwithstanding 
the  gnat  difflcultleB,  still  nve  assurance  that  n 
oouid  be  UMd  practically.^ 

The  paper  then  goes  on:  *'  The  latter  (mean- 
>ijig  the  second  mentioned  bromine  method)  was 


dropiKd  as  soon  as  the  observation  was  made 
tliat  the  alizarine  could  be  made  more  almply 
by  means  of  anthrachinon  Bulpho-adds.  Graebe 

and  Liebermann  hod  originally  attempted  to 
obtain  anthrachinon  sulpho-acldB,  by  acting  on 
anthrachinon  with  sulphuric  add.  But  they 
made  the  mistake  of  unng  too  low  heata  The 
temperatures  they  employed  were  not  high 
enou^,  being  not  greater  than  those  generally 
emploved  in  the  preparation  of  sulpno-adds. 
They  nad  also  been  misled  by  the  observation 
that  anthrachinon  could  be  sublimed  undianged 
from  strongly  heated  sulphuric  add.  Therefore 
they  hoped  little  from  eulpho-acids,  and  gave 
all  their  attention  to  improving  the  above 
methods.  This  mistake  was  avoMed,  and  the 
modification  of  the  synthesis  of  alizarine,  which 
forms  the  basis  of  the  Industir  of  to^^,  was 
discovered  first  by  Heinrlcb  Caro.  who  as  an 
officer  at  the  Baden  Anilin  and  Soda  Worka, 
made  it  bis  task  to  give.  In  coo;bination  with 
Graebe  and  Liebermann,  life  to  the  alizarine 
industry.  Caro  first  noticed  that  anthrachinon, 
if  heated  with  sulphuric  add  to  above  200', 
would  give  sulpho-adds,  which,  on  fusing  with 
hydrate  of  potash,  formed  alizarine,  the  same 
as  the  bromine  compound.  Ferkin  noticed  the 
same  fact  shortly  ftfter  or  at  about  the  same 
time.  This  method  was  further  devdoped  by 
Caro  and  the  ori^nal  discoverers,  and  me  En- 
glish [Mitent  was  taken  on  June  25, 1869;  Caro, 
Graebe  and  Liebermann,  English  patent,  1869, 
No.  1986.  The  patent  of  Perkin  is  datod  June 
26i  Perkin,  English  patent,  1869,  No.  1048. 
Two  methods  were  discovered,  analogous  to 
the  two  bromine  methods.  In  the  fii-st  and 
most  Important,  the  anihracine  is  oxydized  to 
anthrachinon;  this  is  converted  into  sulpho- 
acfds  by  heating  with  sulphuric  acid  to  200°  to 
260";  and  these,  by  the  beautiful  method  of 
Kekul6,  Wurtz  and  Dusart,  by  fusing  with 
caustic  potash  or  soda,  are  converted  into  aliz- 
arine. The  first  process  la,  therefore,  Identical 
with  the  firrt  bromine  method  gjlvea  above.  In 
the  second  method,  the  sulphuric  add  acts  on 
the  anthrachinon  in  such  a  manner  that,  besides 
the  anthracliinon  monosulpho-acid,  as  princinil 
product,  a  small  amount  of  anthrachinon  Di- 
sulpbo-acid  Is  also  formed.  This  was  subse- 
quently determhied  analytically  by  Graebe  and 
Liebermann.  In  the  patent,  onlv  the  anthra- 
chinon Bulpho-fuiids  are  mentioned.  From  an- 
alogy, Perkin,  in  his  paper  (Jour.  Cbem.  Soc., 
2,  ^li,  188,  and  Ann.  Chem.  Pbarm.,  dviii, 
835),  considered  the  bisulpho-acid  only.  It  Is 
also  formed  in  larger  quantity  by  the  excess  of 
add  he  employs  in  his  method,  than  it  is  by  tha 
method  of  Caro,  Graebe  and  Liebermann.'* 

The  reactions  in  the  second  method  are  then 
given  by  formulas,  In  reference  to  antbrachlnon 
monosiupbo-add  and  anthrachinon  bisulphf^ 
add,  and  it  is  then  said  ;  "  On  fusingthe  two 
sulpbo-acids,  they  give  alizarine,  exactly  like 
the  monobrom-  and  oibrom-anthrachinon.  The 
anthrachinon  bisulpho-add  behaves,  for  the 
greater  part,  if  not  altogether,  like  the  mono- 
sulpho-add,  and  furnishes,  instead  of  the  cor- 
responding bioxyanthrachtnon  (which  is  the 
alizarine  of  the  process  of  No.  4^1),  essentially 
trioxyanthrachinon,  the  isopurpurio."  Thaj 
then  give  the  two  sets  of  chemical  equations,  one 
producing  alizarine  and  the  othor  producing 
uc^nupnnn.  Further  on,  in  the  aame  p^wr. 
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they  say: "  Ab  far  as  has  been  observed,  it  seems 
that  onlv  the  anthradiiiioii  monosulpbo-add 
will  tffoduce  alizarine,  while  Uie  anthrachinon 
bisuJpho-acid  produces  isopurpurin." 

In  an  article  by  Graebe  in  the  New  Hand- 
IxMk  of  Chemistry,  published  in  1871,  he  had 
«ud:  "  Alizarine,  lizaric  acid,  madder  red,  ma- 
4t£re,  colorante  rouEe,  first  prepared  from  mad- 
<l6r  by  Roblquet  and  Colin  (1826)  artificially  by 
<3raebe  and  Llebcrman  (1868),  from  anthracine. 
Formula,  C,,  Hg  O4,  is  derived  fn»n  anthra- 
and  is  to  be  considered  as  byoxyanthra- 
chinon,  C^H,  O  (,)"  (OH),." 

In  another  publtcation  by  Graebe  and  Lieb- 
«rmann,  in  1868,  tliev  had  said:  "  By  treating 
M]  alizarine  with  zinc  oust,  a  hydro-carbon  was 
produced,  having  the  composition  C]«  H)o, 
And  coinciding  exactly  in  its  properties  with 
aathzscine.  *  •  •  According  to  our  experi- 
ments, alizarine,  which  is  hence  a  derivative  of 
Mthracine,  must  have  the  formula  Ci  4  H.  0«." 

In  another  publication  by  them,  in  1869,  they 
liad  said:  "We  have  produced  from  anthracine 
mrtificial  alizarine.  The  properties  of  the  prod- 
uct obtained  by  us,  as  well  as  the  colors  which 
■we  have  produced  with  Uie  same  on  mordanted 
«otton,  exhibit  p«fectly  the  identity  of  the  ar- 
tifldal  alizarioe  with  tioaS  obtained  from  mad- 
der root  •  •  •  The  methods  which  have 
led  to  the  above  results,  and  which  we  shall  de- 
scribe later,  confirm  the  accuracy  of  the  rational 
formula  for  alizarine,  recently  advanced  by  us." 
Again  ;  in  a  further  publication  in  1869,  they 
hod  said  :  "  In  our  first  notice  we  have  already 
hinted  that  we  Iiave  detected  no  difference  be- 
tween the  natural  and  artificial  alizarine,  and 
that  the  very  characteristic  colors  which  both 
possess,  when  fixed  on  cotton  mordanted  with 
alumnia  and  iron,  are  perfectly  identical.  We 
believe,  therefore,  that  it  is  with  one  and  the 
same  cliemical  individual  we  have  to  deal  and 
not  with  isomerous  compounds,  of  which  an  ex- 
tntordinarily  great  number  is  conceivable,  and 
of  which  an  example  already  exists,  as  we  have 
binted,  in  chrysophanic  acid.  In  conclusion, 
we  will  call  attention  to  the  fact  that  our  pro- 
duction of  alizarioe  is  the  first  example  of  the 
artificial  formation  of  a  colorii^  matter  occur- 
nog  in  plante." 

The  various  papers  thus  referred  to  are,  it  is 
understood,  put  in  evidence,  by  stipulation,  with 
like  effect  as  if  the  authors  of  them  had  testified 
to  the  facts  stated  in  them. 

In  Prussia,  apatent  for  fiveyears  was  granted 
to  Graebe  and  Liebermann,  March  28, 1869,  for 
their  bromine  procesa,on  condition  that  it  should 
be  put  into  practical  operation  in  twelve  months 
within  the  Kiogdom.  On  the  7th  of  July,  1870, 
after  several  notices  to  them,  the  patent  was  de- 
clared extinct,  because  proof  had  not  been  pro- 
duced of  the  carrying  out  of  the  patented  meth- 
ods. In  view  of  what  Graebe  and  Liebermann 
themselves  state,  in  the  publication  before  cited, 
it  is  manifest  that  the  Prussian  pateut  was  re- 
voked because  the  process  described  was  not  a 
]  practical  one.  There  was  nothing  practical  un- 
til the  sulpho-acid  discoveries  were  made.  In 
r^Eard  to  this  the  paper  first  cited  says :  "The 
P^ent  of  Caro,  Graebe  and  Liebermann  Is  dated 
one  day  earlier  than  that  of  Ferkin.  If  any 
value  at  all  is  to  be  pUwed  in  the  date,  then 
Caro  must  certainly  be  mentioned  first,  since 
the  ^)pUcatian  for  a  piUent  by  theGcnnancfaem- 
111  C.  S,  V.  a..  Book  8h. 


ist  was  delayed  by  an  error.  The  signing  took 
place  at  the  nuent  agenf  s  in  Berlin.  In  refer- 
ence to  the  above  two  English  patents,  Ferkin 
and  the  Baden  Ajiilin  ana  Soda  Works,  propri- 
etors of  Caro  and  Graebe  and  Liebermann's  pa- 
tent,made  an  agreementinconsequence  of  which 
the  patents  be^me  common  property.  By  the 
publication  of  these  patents,  the  milpho4cid 
methods  of  preparinsr  alizarine  became  known, 
and  a  series  01  works  were  erected  in  States 
which  gave  no  or  Insufficient  protection  to  the 
patentees."  This  shows  that  the  only  methods 
practiced  commercially  were  the  sulpho-acid 
methods.  The  English  patent  for  the  bromine 
methods  expired  December  18,  1871,  for  the 
want  of  payment  of  a  further  fee. 

The  statement  of  Graebe  and  Liebermann  is, 
that  Caro  discovered  that,  by  using  antbrachi- 
noD  with  sulphuric  add,  he  could  obtain  sulpho- 
acids,  and  then,  with  hydrate  of  potash,  pro* 
cure  alizarine,  the  same  as  the  bromine  com- 
pound, that  is,  the  alizarine  of  the  process  of 
No.  4321;  but  that  the  bisulpho-acid  process, 
developed  by  Perkin,  produces  not  the  alizarine 
of  the  process  of  Ko.  ^21,  which  is  bioxyan- 
thrachinon,  but  trioxyantbrachiuon  or  ibopur- 
purioe.  The  article  sold  by  tbedefendants  is  this 
last  substance,  made  by  tlie  bisulpho-acid  proc- 
ess, carried  on  abroad  at  the  present  day,  and 
containing  large  proportions  of  coloring  mat- 
ters not  shown  to  be  foimd  to  any  practically 
useful  extent  in  the  alizarine  of  the  process  of 
No,  4321,  such  as  isopurpurine  or  anthrapur- 
purine,  one  or  both  ;  two  articles,  if  they  are 
different,  or  one,  if  they  are  the  same,  as  seems 
to  be  shown.  No.  ^21  furnishes  no  test  by 
which  to  identify  the  product  it  covers,  except 
that  such  product  is  to  be  the  result  of  tiie  proo* 
ess  it  describes.  The  process  by  which  the  de- 
fendant's article  is  made  is  not  shown  to  be  the 
same  process  as  that  described  in  No.  4821. 
Graebe  and  Liebermann,  as  appears  from  their 
own  statement  nroerimented  with  snli^urio  [30C 
acid  and  failed.  It  was  not  obvious  that  sul- 
phuric add  would  accomplish  any  result,  nor 
was  it  obvious  how  to  employ  it.  Their  experi- 
ments with  it  led  them  to  hope  little  from  it  and 
to  withdraw  their  attention  from  it  and  devote 
themselves  to  improving  the  bromine  and  chlo* 
rioe  methods.  They  state  that  Caro  avoided 
their  mistakes  and  was  the  first  to  discover  the 
modification  which  led  toiucceu.  and  that  Per- 
kin was  an  Independent  discoverer  of  It  aboat 
the  same  time.  It  is,  therefore,  impossible  to 
say  that  Uie  sulphuric  acid  process  was  a  known 
equivalent  process  at  the  time.  It  is  easy  now, 
after  the  eveut,  for  scientific  men  to  say,  with 
the  knowledge  of  to-day,  that  tbe  thing  was  ob- 
vious. But  the  crucial  facta  contradict  the  as- 
sumption. 

It  does  not  satisfoctorUy  appear  that  the  proc- 
ess of  No.  4821  will  produce  the  defendanrs  ar- 
ticle to  any  useful  extent,  if  at  all.  The  process 
of  No.  4821  never  was  and  is  not  now  practi- 
cally carriedonanywhere.  Tbearticleof  No.4831 
was  called  "artificial  alizarine,"  and  the  article 
DOW  in  the  market  is  called  by  the  same  name, 
but  the  Identity,  In  the  sense  of  the  patent  law, 
between  thcon  and  between  the  processes  for 
producing  them,  is  not  shown. 

The  English  patent  to  Caro  and  Graebe  and 
Liebermann  having  been  granted  June  20, 1869, 
and  the  full spedficationflled January  18, 1870, 
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an  application  for  a  patent  in  the  United  States 
for  producing  artificial  alizarine  by  the  sulpho- 
acia  processes,  was  filed  by  them  January  26, 
1870.  It  was  granted  as  No.  154536,  July  28, 
1874.  Tlte  fuU  specificotiun of  the Englishpa- 
tent  and  that  of  No.  1M586  are  identical.  The 
apecificatitnu  state  that  Uie  invention  relates  to 
ImproTements  on  the  Invention  desoibed  in  the 
English  patent  to  Graebe  and  Liebcnnann,  of 
December  18.  1868,  and  in  No.  95465,  "In 
which  the  prcpamtion  of  artificial  alizarine  is 
based  upon  the  action  of  caustic  alkalies  upon 
bibromantfarakinon  or  bichloranthrakinon." 
They  then  proceed:  "We  have  now  discovered 
that  a  similar  result  may  be  obtalued  by  substi- 
tuting sulphuric  acid  for  bromine  or  chlorine 
in  the  above  process.  We  thus  obtain  the  sul- 
pho-acids  of  antbrakinon,  which,  by  being  dis- 
solved in  and  heated  with  an  excess  caustic 
[307]  alkali,  are  converted  into  alizariae.  This  in- 
vention relates  to  improvements  in  the  produc- 
tion of  coloring  matters,  and  moi|p  especially  to 
Improvementsln  the  method  of  producing  What 
is  known  as  artificial  alizarine,  from  anthnidne, 
a  method  of  producing  which  was  described  in  " 
the  English  patent  of  Decemb^  18,  1868.  and 
in  No.  05405,  "  and  consisted  in  the  production 
of  artificial  alizuine  by  converting  anthracine 
into  either  bibromantliraklnon  or  brchloranthra- 
kinon,  and  then  acting  upon  the  same  by  means 
of  an  alkali,  and  precipitating  the  alizarine  con- 
tained in  the  alkaline  solution  by  means  of  an 
acid.  In  the  complete  specification  of  the  afore- 
said letters  intent  granted  to  Cliarlcs  Lieber- 
mann  and  Charles  Grncbe,  two  diflfercnt  scries 
of  processes  arc  described  for  obtaining  the 
brominated  ur  chlorinated  derivatives  of  anthrar 
kinon.  In  the  first  of  these  processes,  the  an- 
thracine is  submitted  to  the  action  of  oxidizing 
agents,  as  is  well  understood,  and  the  oxidized 
anthracine  or  antbrakinon  is  then  treated  with 
bromine  or  chlorine.  In  the  second  of  these 

Erocesses,  the  anthracine  Is  first  treated  with 
romine  or  chlorine,  and  subsequently  submit- 
ted to  an  oxidizing  process,  in  order  tliat  thede- 
sired  compounds,  videlicet,  hibromanthrakinon 
or  bicliloranthrakinon,  may  he  obtained.  In  an 
analogous  manner,  we  now  employ  sulphuric 
acid  as  a  substitute  for  the  bromine  or  chlorine 
employed  in  the  processes  above  referred  to,  and 
we  thus  obtain  the  sulphuric  acid  derivatives  of 
antbrakinon,  which  we  call  the  sulpho-acids  of 
antbrakinon."  The  specifications  then  goon 
to  describe  the  two  new  processes.  The  first  is, 
to  alter  the  antbrakinon  by  heating  it  with  sul- 
phuric acid.  The  product  Is  then  put  in  solu- 
tion and  treated  with  carbonate  at  lime,  and 
then  with  carbonate  of  potash  or  of  soda,  and 
potash  or  soda  salts  of  the  sulpho-aclds  of  an- 
tbrakinon are  produced.  These  are  treated  with 
caustic  soda  or  potash,  under  heat,  and  the  ar- 
tificial alizarine  is  precipitated  by  an  add.  In 
Uie  second  process,  anthracine  is  heated  with 
sulphuric  acid,  the  product  is  put  tn  solution, 
and  treated  with  peroxide  of  manganese,  under 
beat  Caustic  lime  ia  then  added  In  excess,  till 
there  Is  an  alkaline  reaction;  the  mlxtnre  is  then 
filtered  and  carbonate  of  potash  or  soda  is  added 
to  it,  and  the  potash  or  soda  salts  of  tiie  sutpho- 
[308]  acids  of  antbrakinon  are  produced.  These  are 
treated  with  caustic  potasn  or  soda,  under  beat, 
tiie  product  ia  put  in  solution  and  the  artifidal 
alizarine  is  preapltated  by  an  add.  Itlsstated, 
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In  regard  to  this  substance,  made  by  either  of 
these  two  processes,  that  it  "  may  be  employed 
for  the  purposes  of  dyeing  and  printing,  either 
in  the  same  way  as  preparations  of  madder  are 
now  used  or  otherwise.  Ineachof  thetwospeo- 
ifications  there  are  two  claims,  in  these  words: 
"1.  The  manufacttire of  eotorlng  matters^ 
submitting  antbrakinon  to  fbe  action  of  salphur^ 
ic  add,  so  OS  to  obtain  soluble  compounds, 
which  we  have  <sUed  sulpho-acids  of  anthmkl- 
non,  treating  the  products  of  sudi  operation 
with  an  alkali,  and  predpitating  the  coloring 
matters  therefrom  by  means  of  an  add,  as  here- 
in described.  3.  The  manufacture  of  coloring 
matters  by  submitting  anthracine  to  the  action 
of  sulphuric  add,  oxidizing  the  product  there> 
by  obtained,  heating  such  oxidized  product  with 
an  alkali,  and  subsequently  precipitating  the 
coloring  matters  therefrom  means  of  an  add. 
as  herein  described." 

After  the  granting  of  the  English  patent  for 
the  sulpho-acid  process,  on  June  25,  1869,  to 
Graebe  and  Ltebermann,  and  their  application 
for  tiie  United  States  patent  on  Januarv  36, 1870, 
it  became  apparent  that  thesulpho-acfd  process- 
es andproducts  were  to  be  commercially  toIu- 
able.  Then.durin^  the  interrol  of  the  four  years 
and  a  half  delay  in  the  issuing  of  No.  154686, 
No.  96465  was  surrendered  and  re-issued  In 
two  parts,  April  4,  1871,  one  for  the  process 
and  the  other  for  the  product,  the  clahn  in  the 
latter,  Na  4831,  bdng  so  worded  as  to  cover 
"  artifidal  alizarine,  produced  from  anthradne 
or  its  dcrivativcs,by  either  of  the  methods  herein 
described,  or  by  any  other  method  which  will 
produce  a  like  result."  Afterwards,  Graebe 
and  Liebermonn  assigned  the  two  i-e-issued  pa- 
tents of  April  4. 1871,  to  the  plaintiff,  on  March 
1,  1873. 

It  is  very  plain  that  the  specification  of  the 
original  patent,  No.  95466,  states  the  Invention 
to  be  a  process  for  preparing  alizarine,  not  as  a 
new  substance  prcparea  for  the  first  time,  but  as 
the  substance  alreadv  known  as  alizarine,  to  be 
prepared,  however,  W  the  new  process,  which 
process  is  to  be  the  suoject  of  the  patent,  and  Is  [3091 
the  process  of  preparing  the  kno\vn  product 
alizarine,  from  anthradne.  The  specification 
states  that  the  alizarine  Is  precipitated,  that  the 
yellow  fiocks  of  alizarine  are  obtained,  and  that 
the  alizarine  Is  In  sachaform  that  it  can  be  em- 
ployed  in  the  same  manner  as  the  different  prep- 
arations from  madder ;  and  the  claim  Is  for  the 
process  for  the  production  of  alizarine.  The 

Erovisional  spedficotion  deposited  in  England, 
lecember  18, 1868,  states  that  vellow  flocks  of 
alizarine  are  pred^tated,  and  that  the  alizarine 
prepared  In  tnis  artificial  way  is  perfectly  pure; 
and  the  full  specification,  filed  in  England, 
June  1 7, 1869,  claims  the  artificial  production  of 
alizarine.  No  other  condusion  can  be  reached 
than  that  Graebe  and  Liebermann,  in  the  speo- 
ification  of  No.  96466,  intended  by  alizarine  the 
chemical  substance  Imown  by  the  formi^  C14 
H,  O4,  and  thought  that  was  what  their  process 
produced.  Therelsnosuggestionof  anthrapur^ 
purine  or  Isopurpurine,  or  of  any  process  for 
prodaclng  them.  Their  published  statements 
show  that  It  was  the  synthesis  of  the  alizarine 
of  madder  which  they  were  making,  the  spedfl- 
cation  of  No.  96465  shows  that  and  nothing 
else,  and  it  is  not  contended  that  the  alizarine  of 
madder  contains  anthrapurpuxine  or  isopurpu- 
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rfne.  It  Is  very  dear,  from  the  tesUmoiiT,  that 
Hlfltouitbrapuipwliieor  isoimrmiiiiieuiattlie 
ftttifidal  aUzartne  sold  Irr  the  defendants  owes 
Its  efficiency  as  a  dye-stuff,  and  its  practical  suc- 
cess In  the  tnarket,  and  that  such  product  is  pro- 
duced by  tbe  hisulpbo-acid  process  of  Perkin ; 
and  it  Is  not  satisfactorily  shown  that  the  mono- 
sulpho-acid  process  of  Garo  or  tbe  bromine 
pspcess  of  No.  43S1  will  either  of  them  practi- 
cally produce  that  product. 

Inasmuch  as  the  dcfcndaA^s  artide  is  pro- 
duced from  anthradne  or  its  derivatives  hy 
some  method,  and  is  a  dye-stuiT  called  artifldal 
alizarine,  It  is  contended  that  the  sale  of  it  in- 
frin;^  No.  4831.  The  artides  in  market,  called 
"artificial  alizarine"  at  the  present  day,  are 
substances  all  of  which  are  made  &om  anthra- 
dne, but  they  vary  all  thewayfromnearlypure 
alizarine,  made  by  the  monosalpho-acid  proc- 
ess, through  the  products  of  the  bisulpbo-acid 
process,  which  contain  combinations  of  aliza- 
rine and  anthrapurpurine,  up  to  an  artide  of 

[SlOlPiu^  purpurioe.  free  from  alizarine.  All  of 
these  are  used  as  dye-stufls,  according  to  the 
Bbade  of  color  and  other  qualities  desired.  The 
^tecific  artide  put  mevidencein  this  case  as  an 
infringement  contains  abcmt  60  per  cent  of  an- 
tfarapurpurine.  It  is  claimed  by  the  plaintiff  to 
be  the  artificial  alizarine  described  in  No.  4821, 
and  to  be  physically,  chemically  and  In  coloring 
properties  similar  to  that.  But  what  that  is,  u 
not  defined  in  No.  4821,  except  that  it  Is  the 
product  of  the  process  described  in  No.  4321. 
Therefore,  unless  it  is  shown  that  tbe  process  of 
No.  4821  was  followed  to  produce  the  defend- 
ant's arlide,  orunless  itiawownthat  that  arti- 
de could  not  be  produced  by  any  otiier  process, 
the  defendant's  article  cannot  be  identified  as 
theproductof theprocessof  No.4821.  Nothing 
of  tlie  kind  is  shown.  On  the  other  hand,  tiie 
defendant's  artide  Is  made  abroad  and  by  a 
process  different  from  that  of  No.  4S21.  It^ 
ttieref  ore,  cannot  be  the  product  cf  that  process. 
If  the  words  of  tiie  daim  * '  by  any  other  method 
wbidi  will  produce  a  like  result"  mean  any 
other  method  which  will  produce  the  only 
product  mentioned  In  tiie  description,  namely: 
alizarine,  as  then  understood,  having  the  form- 
ula 0^4  H,  O4,  the  defendant's  article  is  not 
that  product,  for  It  contains  other  dyeing  ingre- 
dients which  tbe  alizarine  of  the  patent  does  not 
otmt^  n  tbe  words  of  the  daim  are  to  be  con- 
■trned  to  cover  all  artificial  alizaiine,  whatever 
its  ingredients,  produced  from  antbracine  or  its 
derivatives  by  methods  invented  since  Graebe 
and  Llebermann  invented  tbe  bromine  process, 
we  then  have  a  patent  for  a  product  or  compo- 
rition  of  matter,  which  gives  no  Information  ae 
to  bow  it  Is  to  be  Identified.  Every  patent  for  a 
product  or  composition  of  matter  must  identify 
ft  so  that  it  can  be  recognized  aside  from  the  de- 
scription of  the  process  for  making  it.  or  else 
DOtulng  can  be  held  to  infringe  the  patent  which 
is  not  made  by  that  process. 

The  circuit  court  found  as  a  fact  that  the  de- 
fendant's article  was  produced  by  the  process 
described  in  No.  154586.  But  It  regarded  that 
process  as  the  same  process  chemically  as  tbe 
]m>cc8S  of  No.  4321,  on  the  view  that  tbe  bro- 
mine used  in  the  latter  was  merely  a  vehicle, 

[SlllandiDtheformersulphuricacid  was  substituted 
as  a  vehicle  and,  though  superior,  performed 
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the  same  office  in  the  same  way;  andso,  asltre- 
garded  the  two  processes  as  the  same,  It  held 
the  two  products  to  be  tiie  same.  We  consider 
it,  however,  to  be  established  that  the  defend- 
ant's article  Is  not  made  by  the  process  of  Na 
4821,  but  is  made  by  the  tdsulpbo-add  process 
of  Perkin.  which  yields  anthrapurpurine,  and 
which,  while  It  may  involve  the  process  of  No. 
154586,goe8  beyondit.  The  btstilpho-add  proc- 
ess puts  in  two  atoms  of  anhrdrous  sulphuric 
add  instead  ot  one,  and  additional  oxygen  Is 
carried  in,  and  anthrapurpnrine  is  inomioed, 
theformuIaofwhichisCw  Ha  0..  Aside  from 
this,  it  Is  shown  ttiat  the  dyeing  qualities  of  the 
defendant's  article  depend  on  ue  anthrspurpu- 
rine  or  Isopurpurine  it  contains,  and  not  on  the 
alizarine.  As  the  only  alizarine  mentioned  in 
No.  95466,  or  in  No.  4321,  Is  alizarine  the  form- 
ula of  which  is  0.4  H,  O^,  the  alizarine  of  mad- 
der, theprocess descnbed  In  those  patents,  to 
be  a  suflldent  support  for  a  valid  patent,  as  be- 
ing properly  described,  must  be  a  process  which 
will  produce  that  article  and  no  other;  and  No. 
4821,  to  be  valid  as  a  patent  for  a  product,must 
be  a  patent  which  wilt  produce,  by  the  process 
it  describes,  that  artide  and  no  other.  Unless 
that  process  wQl  practically  produce  tbe  defend- 
ant's artide.  No.  4831  is  not  infringed;  and  it  is 
not  established,  by  the  evidence,  mat  it  will. 

There  is  another  view  of  the  case.  According 
to  the  description  in  No.  9o465,  and  in  No. 4321, 
and  the  evidence,  the  article  produced  by  the 

Erocess  described  was  the  alizarine  of  madder, 
avingthecbemlcalformulaCifHgOt.  Itwas 
an  old  artide.  While  a  new  process  for  produc- 
ing it  was  patentable,  the  product  itself  could 
not  be  patentol,  even  thou^  it  was  a  product 
made  artificially  for  the  first  time,  in  contradis- 
tinction to  being  dimloated  from  the  madder 
root.  Calling  it  artificial  alizarine  did  not  make 
It  a  new  composition  of  matter,  and  patentable 
as  such,  by  reason  of  its  baWng  been  prepared 
artificially  for  the  first  time  from  anthracioe,  if 
it  was  set  forth  as  alizarine,  a  well  known  sub- 
stance. The  Wood  Btper Patent,!^  Wall,  566, 
698  [90  U.  8..  XXIII.,  81,  89].  There  was, 
therefore,  no  foundation  for  re-issue  No.  4821,  . 
for  the  product,  because,  on  the  description  giv- 131»] 
en,  no  patent  for  the  product  could  have  been 
taken  out  originally. 

Still  further,  the  daim  of  No.  4321  is  not  a 
daim  merely  for  the  product  ot  tbe  process  de- 
scribed in  it,  but  is  a  daim  for  anything  which 
may  be  called  artlfidal  alizarine,  produwd  from 
antbracine  or  Its  derivatives,  by  either  of  tbe 
methods  described,  or  by  any  other  method, 
equivalent  or  not,  which  will  produce  anything 
called  artificial  alizarine,  Tbe  scope  of  such  a 
claim  Is  seen  in  this  suit.  An  article  is  sought 
to  be  covered,  by  the  re-issue,  which  it  is  dem- 
onstrated Graebe  and  Liebwmann  never  made 
by  their  bromine  process,  which  tiiey  knew  that 
process  would  not  produce,  which  thev  recog- 
nized as  produced  first  by  some  one  else  by  a 
different  process,  and  which  has  become  tbe 
subject  of  a  large  industry  abroad  and  an  ex- 
tensive use  in  this  country,  through  discoveries 
made,  as  thev  acknowledge,  since  theb:  bromine 
process  was  invented.  After  those  discoveries 
were  made,  after  it  was  seen  that  tbe  bisulpbo- 
add  process  would  produce  desirable  dye-stuffs, 
ami  could  be  worked  practically  and  profitably 
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to  that  end,  H  was  Bouebt  to  coDtrol  the  market 
for  the  product  Id  the  United  States  1^  obtain- 
biff  this  re-Issue  Ko.  4821. 

we  have  not  deemed  it  necessary  to  consider 
more  particularly  the  question  whether  the  re- 
issued patent,  No.  4331,  is  or  is  notforadifler- 
eot  iDvention  from  that  described  in  the  original 
patent.  It  certainly  is,  unless  the  product 
claimed  in  the  rc-issue  is  precisely  that  product, 
and  DO  other,  which  the  process  described  in 
the  original  patent  produces.  There  can  be  no 
better  eTidence,  as  against  the  appellee,  of  what 
that  product  is,  than  the  declarations  of  the 
original  patent  itself,  and  of  the  patentees  else- 
where, as  already  shown.  Nor  have  we  deemed 
It  necessary  to  inquire  or  determine  whether, 
eren  if  the  product  cldmed  in  the  re-issue  were 
lame  as  that  which  the  process  described  In  the 
ori^nal  patent  produces,  it  could  have  boea 
nutoe  the  subject  of  a  r&-lssaed  patent  at  the 
time  when,  and  under  the  circumstances  in 
which,  this  re-issue  was  made.  It  Is  so  clear 
that  the  defendants  are  not  shown  to  have  in- 
Mnged,  that  we  have  not  deemed  it  necessary 
to  consider  other  questions  any  further. 
It  results,  from  these  consideratioQfl,  that,  if 
:s  IS]  dw  dalm  <tf  No.  4821  la  to  be  oonstnied  10  iHNMd- 
ly  u  to  cover  ibe  defendant's ardde,  Itis  wider 
tn  Its  scope  than  the  original  actual  invention 
ci  Graebe  and  Liebermann,  and  wider  than  any- 
thing indicated  in  the  spedfication  of  the  orig- 
inal patent,  and  that,  if  it  is  to  be  construed  so 
as  to  cover  only  the  product  which  the  process 
described  in  it  will  produce,  it  is  not  shown  that 
the  defendant's  article  is  that  product  or  can  be 
pncticaUy  produced  by  that  process.  In  ttther 
ttam,  th»  awne  of  (A«  (Hrcvit  Court  muH  bg  re- 
wned  and  the  com  be  remanded  to  tiioi  court, 
Wtt  direction  to  ditmite  ft«  MR  ^eemjMnt. 
nnieoopjr.  TMt: 

James  H.  MeKennejr*  Clerk,  Bup.  Oourt,  u.  S. 


SIMEON  a  ARMOUB.  Pff.  in  JBrr., 

CHARLES  F.  HAHN. 

(See  B.  CLfBeporter^  ed.,  818-8U.> 

MagUn'e  eUiaation  to  tenant  for  eafgi 
Mfee—aecSdent  to  carpenter  ty  a 
muter  not  liable  for. 

1.  The  obligation  of  a  master  to  provide  teason- 
abl7  safe  plaoea  and  struoturea  for  his  servantg  to 
W(vk  upon  does  not  obllffe  him  to  keepa  building, 
Which  ther  are  employed  In  erecting,  Id  b  safe  con- 
dition at  ever/  momeot  of  their  work,  so  far  ss  Its 
iifety  depenu  on  the  due  performance  of  that 
work  by  uiem  and  their  fellow-fiervants. 

i.  Carpentere,  under  charge  of  a  foreman,  and 
brfoklayerB,  all  emploTed  by  the  owner  tbrongh  hta 
■uperlntendent  were  engaged  In  tiie  erection  of  a 
buUding  with  a  oomloe  supported  by  sticks  of  tlm- 
bw  pawing  through  the  wall,  whlon  was  thirteen 
tnobes  thick,  and  projecting  sixteen  inches,  and  to 
be  Wcked  up  at  ue  sides  and  ultimately  over  the 
top  of  the  timbers.  When  the  wall  had  been  bricked 
up  on  a  level  with  but  not  yet  over  the  Umbers,  the 
foreman  of  tiie  carpenters  directed  two  of  them  to 
takea  Joist  for  the  edge  of  the  oomloe,  and  to  push 
Itont  to  the  ends  of  the  projecting  timbets.  In  BO 
arranging  the  Joist,  a  caipenter  stepped  on  the  pro- 
jecting part  of  one  of  the  tlmben,  which  tipped 
over,  wtiereto  he  feU  and  was  burti  Held,thatthe 
ownv  of  the  DUlldins  was  not  liable  to  Um  for  the 
tajary. 

^ffaail  notes  by  JA-.  AuHSf  Out. 


[No.  898.] 

AfffvedApr.  3,  388^.     Decided  Apr.  U»  iS84, 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 
The  history  and  facts  of  the  case  folly  appear 
in  the  opinion  of  the  court. 

Meeen.  Jefferson  Bnunbaek  and  Wal- 
laee  J^tt,  for  plaintiff  In  error: 

The  negligence,  if  any.  was  that  of  a  fellow- 
servant  with  the  plaintiS,  of  the  same  master, 
both  enga4;ed  at  the  time  in  the  same  common 
object  and  was  one  of  the  risks  incurred  hy  the 
plaintiff  when  he  entered  the  employment. 

JSandaU  t.  AACb.,  109  U.  8.,478  (XXVIL, 
1008J. 

The  negligence  of  an  adult,diroctly  contribut- 
ing to  bis  injury  and  without  which  the  mla- 
fottune  would  not  have  happened, will  prevent 
a  recovery. 

R  B.O0.Y.  Oladmon,  16  Wall, 401  (82 U.  B., 
XXL,  114);  R  B.  Co.  v.  Stout,!!  WaU.»  857 
(84  U.  S.,  XXI.,  746);  R  ROh  Jenee,  85 
U.  8.,  489  (XXIV..  606). 

There  was  nothing  to  be  left  to  tbeloiTt  ud 
the  trial  Judge  should  have  suatalnea  ue  de- 
murrer to  evioance. 

Improvement  Oo.  v.  MMneon,  14  Wall.,  449 
m.  is.  S.,  XX.,  667);  FUaeanU  t.  Fiint,  29 
Wan,,  116  (89  if.  S.,  XXn.,  780);  RROo.y. 
Jonet  i'^^)''  Boteditoh  v.  Boeton,  101  U.  S.,  16 

Meeera.  ^omaa  P.  Fenlon  and  Byron 

87iern,  for  defendant  In  error: 

A  demurrer  to  evidence  is,  under  the  Kansas 
Statute,  similar  to  an  instruction.  And  an  In- 
struction that  there  la  no  evidence  to  entitle  Uie 
plaintifC  to  a  recoveiy  will  not  be  glvm  if  aoj 
possible  construction  of  the  evidence  wUl  aus- 
tain  a  verdict. 

Bankv.  Friptett,  1  FeL,  26;  Parke  r.  Boee, 
11  How.,  863;  NuU  v.  Minor,  18  How.,  286  (69 
U.  8.,  XV.,878):  *riM  Cb.v.  Edgar  KaA Pence 
y.  Langdon,WT5.  B.,6&,678  (XXV.,  487,i 
MouJor  V.  /n«.Cb.,  101  U.  S.,708  (XXY.,  1< 

The  master  is  bound  to  provide  his 
with  a  safe  working  place  and  maehlneiyl 

Ooombey.  Oord  Co.,  102  Mass.,  673;  Oai/ter 
r.  Taylor,  10  Gray,  274;  Seaver  y.  R  R  Co., 
14  Gray,  466;  Bnow  y.  3.  R  R  Oo.,  6  Allen, 
441;  Clilman  v.  B.  R  B.  Oo.,  10  Allen,  288. 

In  inviting  them  to  use  his  structure  and  ma* 
dilnery.  be  must  use  proper  care  and  dlUgence 
to  make  such  structure  and  machinery  nt  for 

R  B.  Oo.y.  Fort,  17  WaU.,  6S8  (84  IT.  B., 
XXI.,  789);  SuUivan  v.  2^a.  Oo.,  118  Hasa, 
896;  COonnor  v.  Adame.m  Uass.,  487;  Bee- 
die  V.  B.  Of.,  4  Ezch.,  368;  Bynen  t.  Zeaeh, 
26  L.  J.  Ex.,  831;  Lavier  v.  B.  R  Cb.,  62  Me., 
466;  Mfieldv.RB.Oo.,  43  N.  H..  335;  Bard  T. 
A  A  Cb.,  82  Vt. ,  478;  Sworde  v.  Bigar,  60 N. Y., 
28;  Plank  v.  B.  R  Co.,  60  N.  Y.,  607:  POUer- 
eon  V.  B.  B.  Co.,  76  Pa.  St,  889;  A  A  Cb.  v. 
Jackeon,  66  HI.,  493;  A  A  Co.  Auritfr,  6  Ohio  * 
8L,  641;  A  A  Cb.v.  Flanigan,  77  111.,  865;  A 
A  Co.  V.  Arnold,  81  Ind.,  176;  Mtddewney  t. 
A  A  Cb.,  86  la..  468;  Weiffwtedy.  R  R  Co., 
41  Wis..  478;  ZeOCa^rv.  A  A  Cb., 80 Minn. ,9;  ^« 
Whaleny.  Church,  62  Mo.,  826;  A  A  Ob.  v.  _ 
Thomaa,  42  Ala.,  678;  Malone  v.  Eavley,  IBFfc^ 
Cel.,  409;  Battereon  v.  WaUaee,  1  lUoq.,  H^SC 
L.  Cas.,748;  Toledo  A  Cb.T.  J&an^77  Il£,  81V*_C^ 

^    111  p.»  .1 

Digitized  by  ^3 O OQ I C 


1888. 


The  agents  who  are  charged  with  the  duty  of 
■applying  safe  macbiDery  are  not,  in  the  true 
sense  of  the  rule  relied  on,  to  be  regarded  as 
fellow-serrantaof  those  who  are  engaged  in  op- 
erating.  They  are  charged  with  Uie  masters 
duty  to  the  servant. 

FordY.  It.  R.  Co.,  110  Mass.,  240. 

The  rule  is  well  settled  Uiat,  if  the  nfigllgence 
of  tlie  master  combines  with  the  negligence  of 
a  fellow-servant,  and  the  two  contribute  to  the 
Injury,  the  servant  injured  may  recover  dam- 
ages of  the  master. 

Crutch1t;ld  V.  R.  R  Co.,  76  N.C..  820;  Booth 
T.  R  R.  Go.,  78  N.  Y.,  88;  Paulmier  t.  R. 
Co.,  84  N.  J.  L.,  151:  CuT/zer  v.  Taj/lor,  10 
Gray,  274;  Boyee  v.  Mlspatiiek,  80  Ind..  626; 
R.  Ch.Y,  Oumming$.  106  U.  S.,700  (XXVIL. 
286). 

Mr.  Juttiet  Gray  dellTered  the  oiduion  of 
the  court: 

This  Is  an  action  broudit  by  Hahn  against 
Armour  and  others,  of  wliom  Armour  alone 

was  served  with  process  to  recover  damages  for 
[8141  injuries  suffered  by  llie  plaintiff  while  employed 
as  a  carpenter  in  the  erection  of  a  building  for 
tlic  dcfendunts. 

The  petition  alleged  that  the  pIniotiQ  was  and 
long  bad  been  in  tlio  defendant's  employ  as  a 
carpenter,  and  while  at  work,  together  with 
others,  in  building  an  addition  to  a  large  pack- 
ing house  owned  and  occupied  by  thcdefendants 
was  directed  by  them  and  their  agents  to  take 
a  joi^it  and  [dace  it  on  the  outer  ends  of  sticks  of 
timber  inserted  in  and  projecting  from  the  wall 
of  tlic  new  building;  that  while  airangiog  and 
adjustin:^  the  juist,  in  accordance  with  Instruc- 
tions of  tue  defeiKhditsand  their  agents,  it  be- 
came neccKsary  for  him  to  step  out  upon  one  of 
tlie  projecting  timbers;  that,  immediately  upon 
placing  one  foot  upon  the  projecting  timber 
and  while  stooping  over  to  arrange  the  joist  and 
without  any  notice,  wamine  or  reason  to  be- 
lieve that  the  projecting  timber  was  insecure  or 
unsafe,  and  without  any  fault  or  neglecton  his 
part,  tlie  timber  gave  way,  precipitating  him 
from  the  top  of  the  wall,  thirty -four  feet,  to  tbe 
platform  beneath;  that  the  defendants,  well 
knowing  tiie  danger,  negligently  and  wrong- 
fully directed  him  to  go  out  upon  the  projecting 
timber  to  arrange  the  joist,  without  advising 
him  of  the  danger;  and  that  by  reason  of  the 
negligence  of  the  defendants,  in  not  having  se- 
cured the  j)rojecting  timber  to  the  wall  and  In 
not  notifymg  him  of  its  dangerous  condition,  he 
iuiTered  great  bodily  injuries. 

The  testimony  introduced  for  the  plaintiff  at 
the  trial, was  in  substance  as  follows:  the  plaint- 
iff was  cDgaeed  with  twelve  or  thirteen  other 
carpenters,  all  naid  by  the  day,  in  the  erection 
of  Uie  new  building.  Bricklayers  and  other  la- 
borers were  also  at  work  upon  it  The  plaintiff 
was  employed  and  paid  by  one  Alcutt,  the  su- 
perintendent of  the  packing  house.  One  Fitz- 
gerald was  foreman  of  tbe  carpenters  but  not 
of  tbe  otiicr  workmen.  The  plaintiif.who  hfid 
been  working  on  one  end  of  tbe  roof,  went  to 
tlic  olher  end,  and  was  there  set  to  work  by  the 
forcniim  upon  the  cornice.  The  cornice  was 
made  by  inserting  in  the  brick  wall,which  was 
tiiirtcen  inches  thick,  at  intervals  of  eight  or 
nine  feet  and  at  right  angles  with  It,  sticks  of 
timber  projecting  about  sixteen  inches  from  the 
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wall,  and  by  placing  on  tlie  outer  ends  of  those 
timbers,  and  paralld  to  the  wall,  joists  sixteen  [3151 
or  eighteen  feet  long  and  two  and  a  htJf  inches 
wide.  The  plaintiff  and  another  of  the  carpen- 
ters were  directed  by  their  foreman  to  take  a 
joist  and  put  it  out  in  its  proper  place  on  the  pro- 
jecting timbers.  They  took  it  and  laid  it  upon 
those  timbers.  The  foreman  told  them  to  push 
the  joist  out  to  the  end  of  tbe  timbers,  but  did 
not  tell  them  to  go  out.  Each  man  pushed  out 
Ids  Old  of  the  Joisl.  Tbe  plaintiff,  In  order  to 
reach  over  and  place  tbe  joist,  set  down  with 
both  feet  on  one  of  the  projecting  timbers,  one 
foot  on  the  part  of  it  iusiue  the  wall,  and  the 
other  foot  on  tlie  part  outside,  when  the  tim- 
ber tipped  over,  and  caused  the  plaintiff  to  fidl 
acme  thirty-four  feet  to  the  platform  below, 
and  to  suffer  the  injuries  sued  for.  The  wall 
had  just  been  bricked  up  on  each  side  this 
timber  to  a  level  witii  its  upper  surface,  but  no 
bricks  had  been  laid  over  it.  The  foreman 
stood  eight  or  ten  feet  further  in;  there  was  a 
space  for  the  bricklayers  to  build  up  the  wall, 
and  tliey  were  working  upon  it.  The  plaintiff 
testified  that  he  helped  to  put  some  of  the  sticks 
of  timber  in  the  old  wall,  and  spiked  them  to 
the  girders;  that  be  did  not  know  who  put  this 
stick  of  Umber  in  the  new  wall;  that  it  appeared 
to  be  secure;  that  if  it  had  been  fastened  he 
could  have  stepped  out  upon  it  without  danger; 
that  if  he  had  kept  both  feet  Inside  the  wall,  ha 
could  have  pushed  the  joist  out,  but  could  not 
have  seen  whether  it  was  in  the  proper  place; 
that  he  could  see  that  the  timber  was  not  spiked, 
but  could  not  see  whether  it  was  fastened;  that 
it  could  not  be  spiked  then;  and  that  "The 
usual  way  of  doing  it  wa^  putting  this  timber 
in  and  leaving  it  that  war  temporarily,  and  aft- 
erwards Jjuiloing  the  waU  up  over  it."  There 
was  also  evidence  of  the  extent  of  the  plaintiff's 
injuries. 

At  the  close  of  tbe  evidence  for  the  plaintiff, 
a  demurrer  to  that  evidence,  upon  the  ground 
that  it  proved  no  cause  of  action,  was  med  by 
the  defoudant.  In  accordance  viu  the  follow- 
ing provision  of  the  statutes  of  Kansas: 

'  'The  party  on  whom  rests  the  burthen  of  the 
issues  must  first  produce  his  evidence;  after  he 
has  closed  his  evidence,  the  adverse  party  may 
interpose  and  flle  a  demurrer  thereto,  upon  the 
ground  that  no  cause  of  action  or  defense  is  {316] 
proved.  If  the  court  shall  sustain  the  demur- 
rer, such  judgment  shall  be  rendered  for  the 
party  demurrmg,  as  the  stale  of  the  pleadings, 
or  the  proof,  shall  demand;  if  the  demurrer  be 
ovcri-tiicd,  the  adverse  party  will  then  produce 
his  evidence."  Laws,  Kansas,  1873,  ch.  162, 
sec.  1,  cl.  8. 

The  demurrer  was  argued  and  submitted  to 
the  court  and  overruled.  The  defendant  ex- 
cepted to  the  ruling.  No  further  evidence  was 
introduced  by  either  party  at  the  trial  The 
case  was  sulHnitted, under  instructions  excepted 
to  by  the  defendant  and  which  it  is  unnecessary 
to  state,  to  the  jury,  who  returned  a  verdict  for 
the  plaintiff  In  tbe  sum  of  f 7,600.  Judgment 
was  rendered  on  the  verdict,  and  the  defendant 
sued  out  this  writ  of  error. 

This  court  is  of  opinion  that  the  circuit  court 
erred  In  not  xcndering  jndmient  for  the  de- 
fendant on  bis  demuxrer  to  the  plidntiff's  evi- 
dence. 

There  was  no  evidence  tending  to  prove  any 
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neglljKince  on  the  part  of  tbe  firm  of  which  the 
draendant  was  a  member,  or  of  their  superin- 
tendent, or  of  the  foreman  of  the  gang  of  car- 
penters. The  obliffation  of  a  master  to  provide 
reasonably  safe  places  and  structures  for  his 
servants  to  work  upon  does  not  Impose  upon 
him  the  dutr,  as  towards  them,  of  Keeping  a 
building,  which  they  are  employed  in  erecting, 
in  a  safe  condition  at  every  moment  of  their 
work,  so  far  as  its  safety  depends  upon  the  due 
performance  of  that  work  fay  them  and  their 
fellows.  The  plaintiff  was  not  a  minor,  cm- 
ployed  In  work  which  was  stranee  to  liim,  but 
was  a  man  of  full  age,  engaged  Id  ordinary 
work  of  his  trade  as  a  carpenter.  The  evidence 
tended  to  show  that  he  and  one  of  his  comrades 
were  directed  by  their  foreman  to  push  the 
Joist  out  on  the  projecting  sticks  of  timber,  not 
that  he  told  them  to  go  out  tliemselves.  The 
projecting  timber  upon  whicli  the  jjlaintiff 

{)laced  his  foot  was  inserted  in  a  wall  which  was 
n  the  course  of  being  built  and  which  at  the 
time  had  been  bricked  up  only  so  far  as  to  be 
on  a  level  with  tbe  upper  surface  of  tlie  tim- 
ber. Tbe  usuid  course,  as  tbe  plaintift  himself 
testified,  was  to  put  Uie  timljer  in,  and  leave  it 
In  that  way  temporarily,  and  afterwards  build 
tbe  wall  up  over  It.  It  is  not  pretended  that 
the  sUck  of  timber  was  in  itself  unsound  or  un- 
suitable for  Its  purpose.  If  it  was  at  the  time 
Insecure,  It  was  either  by  reason  of  the  risks 
ordinarily  incident  to  the  state  of  things  In  the 
unflnislied  condition  of  the  building;  or  else  by 
reason  of  some  negligence  of  one  of  the  carpen- 
ters or  bricklayers,  all  of  whom  were  employed 
and  paid  by  the  same  master  and  were  workmg 
in  the  course  of  their  emptoymont  at  the  same 
place  and  time,  with  an  immediate  common 
object,  the  erection  of  tbe  building  and,  there- 
at 01  ^^^''^  strictest  limits  of  tlie  rule  of 
"**Maw  upon  the  subject,  fellow-servants,  one  of 
whom  cannot  maintain  an  action  for  injuries 
caused  by  the  negligence  of  another  against 
their  common  master.  Hounhy.  R.C0.,  100  U. 
8.  213  [XXV.,  618];  liandaU  v.  B.  «.  Co.,  109 
U.  8.  478|;XXVII.,  lOOB]. 

Th«  judgment  of  the  Circuit  Court  mutt,  there- 
fore,beTenened  and  the  cau  remanded  for  further 
proceeding*  in  conformity  with  tJiit  opinion. 
Judgment  reverted. 
True  copy.  Test: 

James  H.  McKenney,  Qerk,  Sup.  Court,  U.  8. 
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(See  8.  CBeporterl  ecL,  81»-a!r.) 

Invalid  re-ittue  of  patent. 


Where  the  olatm  of  a  rc-lssued  patent  bos  been 
made  broader  than  that  of  tbo  orlviiial,  bo  as  to  em- 
brace tbe  device  used  by  tbe  appellantii,  which  was 
not  previously  an  infrtDsement^tlie  re-lssuais  In- 

[No.  268.3 

Submitted  Mar.  to.  I8S4.  Decided  Apr.  U,  188 J^. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  tbe  District  of  Connecticut. 

US 


The  history  and  facts  of  the  cose  fully  appear 
in  tbe  opinion  of  the  court. 

Mmrt.  John  S.  Bmeh  and  John  K,  Beach, 
for  appellant. 

Metirt.  Thomas  Wm.  Clarka  and  EUoM 
Merwin,  for  appellee. 

Mr.  Justice  Uatthews  delivered  the  opinion 
of  tho  court : 

This  Is  a  bill  in  equity  filed  by  the  ^pelleet 
as  assignees  of  Timothy  Earle,  for  an  injunc-  '■^ 
tion  and  an  account,  against  the  ai^llants,  as 
inf  rin^rs  of  re-Issued  letters  patent  No.  6M2, 
for  an  improvement  In  egg-beaters,  dated  July 
18,  1875,  for  which  the  wpUcatlon  was  flled 
June  8,  1876,  the  original  No.  89184  dated  July 
7.  1868. 

The  bill  was  filed  July  14, 1877,  an  Interlocu- 
tory decree  declaring  the  iofrlngement  and 

frantinga  perpetual  injunction  was  pronounced 
uly  9,  1879,  and  a  final  decree  In  favor  of  the 
complainants  confirming  the  master's  report  of 
the  amount  of  profits  mode  by  defendants  was 
entered  April  26,  1881.  From  this  decree  the 
present  appeal  is  prosecuted. 

The  following  u  a  copy  of  the  re-Issued  let- 
ters patent,  in  which  the  parts  In  italics  are  not 
in  the  original,  and  the  parts  Inclosed  In  [  ]  are 
in  the  original,  and  excluded  from  the  re-issue: 
"To  all  whom  it  may  concern  : 

Be  it  known  that  I,  Timothy  Earle,  of  Lin- 
coln {formerly  SmitJifield),  In  the  County  of 
Providence  and  State  of  Rhode  Island,  have  in- 
vented [a]  certain  new  and  useful  improve- 
ments In  egg-beaters;  and  I  do  hereby  dieclara 
that  the  following  specification,  taken  In  con- 
nection with  the  drawing,  making  a  part  of  the 
same,  Is  a  full,  clear  and  exact  description 
thereof. 

Figure  1  is  a  view  of  the  beater.  Fig.  3  la 
another  view  of  the  same,  with  the  rack  which 
works  It  shown.  Fig.  8  is  a  top  view  of  the 
same. 

Various  devices  have  been  employed  for  the 
purpose  of  beating  eggs  more  expeditiouilr 
than  by  the  famiuar  band  process.  One  ox 
these  devices  consists  of  two  wire  frames,  one 
within  the  other,  and  made  to  revolve  in  oppo- 
site directions ;  another  consists  of  a  propeller 
blade  inside  of  a  wire  frame,  the  frame  and 
blades  being  made  to  revolve  in  opposite  direc- 
tions ;  and  stQl  another  otmdats  of  a  propeller 
blade,  which  la  made  to  rotate,  while  a  pw  nit 
beaters  have  at  the  same  time  a  redprocating 
motion. 

All  these  machines,  and  all  others  with  which 
I  am  acquainted,  possess  the  conunon  fault  that 
the  beaters,  whether  of  wire  or  of  the  form  of 
propeller  blades,  do  not  cut  the  yolk  and  white 
of  the  egg,  but  literally  beat  them. 

Now,  as  the  albumen  of  an  egg  consists  ctf  a  ^ 
peculiar  thick,glairysubstance,it  can  be  worked  ^ 
more  effect ually  with  a  cutting  Instrument  than 
with  one  which  has  a  blunt  rage.  In  fact,  so 
well  Is  this  understood  that  housewives  [uni- 
versally] commordy  make  use  of  the  blade  of  a 
knife  for  the  purpose. 

My  invention  is  designed  to  obviate  the  dtfl^ 
pulty  referred  to;  and  consists  in  tbe  use  of  & 
retolving  frame.  A.,  formed  of  tMnetripiqf  met- 
al of  tlicform  tlioum,  and  mounted  upon  a  spin- 
dle, B,  around  which  it  can  freely  rotate ;  ana 
alaoqfm  outer  Jlntf  frame,  0.  of  the  some  gen- 
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enl  fonn  as  flte  lunar  one,  but  lane  enough  to 
pennit  the  inner  frame  to  rotate  wlihin  it  Th» 
■outer  tram  Ii  attached  to  the  spindle  B,  and 
with  %t  furnishes  a  support  or  frame  for  the  op- 
4raiive  parte  of  the  machine  [for  it].  The  inner 
frame  ^further  provided  with  a  seiiee  of  cut- 
ters or  lladea  [a  a  a  a  1  a,  a,  etc.,  arranged  In 
any  manner  suitable  for  cutting  throvghtiie 
fluid  In  many  different  [planes]  ptoMt.  These 
cutters  or  btadee  are  rimply  pieces  of  sheet-tin 
or  other  suitable  metal  of  the  width  of  the  Inner 
frame,  and  are  attached  to  the  tame  bjf  their  ende, 
a*  itehown^and  th^  areaB  ao  p^cM  that  their 
edges  sball  cut  the  material  to  be  agitated  when 
the  frame  A  is  rotated.  The  btadee  leMehform 
the  outer  Jixed frame  Oare  aieo  placed  in  a  eim- 
ilarpotition,  and  tcAm  the  maehtneie  in  opera- 
tion, out  through  Ms  eurront  ef  mtOtrial  tpAieft  U 
carried  poet  them  the  rmMngframe,and  ttu« 
aid  in  theoperatUtn  ina  timilar  manner.  Upon 
the  topof  the  frame  A  is  attatdied  a  tooth  wheel 
D,  through  which,  by  means  of  the  rack,  E, 
Fig.  8,  worked  by  the  hand,  a  rotaiy  motion  Is 
given  to  the  inner  JTajne  A  in  alternate  dlrec- 
tiODs.  Thefranxe  C,  atite  upperend,  ieeo  formed 
and  arranged  in  ration  to  ihepinion  2)  ae  to 
lease  the  proper  epaee  betioeen  tMm,  upon  either 
oide,  to  receive  the  nidfc  B,  and  tene  aa  a  guide  or 
oeariiw  to  keep  the  rack  in  gear  with  the  pinion  ; 
and  Hie  a  eireuiar  JUaige  attached  tome  lower 
tideofthe  pinion  to  prevent  the  rack  from faUing 
down. 

My  inventionaieo  relatee  to  the  method  eff>old- 
ing  the  machine  in  petition  while  it  it  uted. 
In  thepreviout  maehinetfor  ^itpurpote  Vtemor 
eMne  hat  &«m  goneraUy  attached  to  or  tupported 
vponandineonneetionieith^vmdumeheon- 
tained  the  materialt  to  be  operated  upon,  thne  re- 
quiring a  epeeifie  kind  ofzeeoA  for  the  purpoee, 
which,  in  effect,  formed  part  of  the  maatine;  or 
the  frame  of&4  ma^newaefaeed  to  tome  station- 
ary  olffeet,  teith  the  revolving  heater  or  beatcripro- 
rs«oi  downward  bdow  the  maehme  into  the  vee- 

laxxj  ^  ^j^^  contained  the  mattort  to  be  treated,  the 
venel  being  held  below  the  maehii%e,  and  entirely 
detached  from  H.  But  by  my  improvement  the 
machine  oecomet  a  teparaie  detached  im^ment, 
which  can  be  used  in  any  veetel,  and  wiUioutany 
mec/utnicai  fattening  of  the  maehitu  to  the  veetel 
or  to  any  other  olgeet,  2%itj>artofmyinvention, 
t/ior^ore,  eoneittt  in  providing  vte  bottom  (ffthe 
fixed  frame  C  of  tlte  machine  with  a  foot,  f,  or 
other  tuitablc  support,  to  rest  upon  the  b^tom  ^ 
the  veetel  tosuj^ort  the  lower  part  of  ^machine 
andraite  the  revolving-beater  frame  A  above  the 
fixed  frame  C  mgicienUy  to  permit  it  to  revolve 
fretiy;  and  altoproviding  the  top  of  the  machine 
with  a  liandle,  Q,  by  which  the  maeliine  can  be 
held  upright  upon  the  bottom  <if  the  veitel  by  one 
hand,  while  the  beater-frame  it  operated  by  the 
otJier,  at  it  detcribed. 

When  the  machine  is  to  be  used  It  Is  placed 
with  its  foot  F  resting  upon  the  bottom  of  ihe 
vessel  containing  the  broken  eggs.  The  left 
bond  bears  upon  the  hoodie  Q  and  holds  tlie 
machine  in  position.  The  rock  E,  held  by  the 
handle  in  the  right  hand,  is  engaged  with  the 
pinion  D,  and  the  proper  motion  Imparted  to 
the  frame  A. 

It  is  obvious  that  a  continuous  rotair  motion 
may  be  easily  imparted  to  the  frame  A  by  means 
of  a  crank  aiid  sultahle  gearing,  and  the  benefl- 
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I  dal  effect  of  the  Uadet  or  cutters  [a  a  a]  A,  a, 
ete. ,  would  be  obtained  as  well ;  but  I  prefer  the 
method  described  of  communlcatlDg  motion  to 
the  frame  A,  for  the  reason  that  Oie  machine  is 
more  easily  cleaned  and  is  more  oonvenient  for 
domestic  use. 

[What  I  claim  as  my  Invention  and  desire  to 
secure  by  letters  patent  is  the  use  of  a  series  of 
cutting  edges  a  a  a  a  when  (Utached  to  a  frame 
A,  which  18  capable  of  being  rotated  substan- 
tially as  described  for  the  purpose  specified.] 

What  I  claim  it: 

1.  The  revolving-beater  frame  formed  oj 
plain  bladet  or  cuttert,  arranged  to  cut , 
^trough  the  material  by  their  rotation, . 
Hatty  at  deaeribed. 

t.  The  combination  of  the  fia^  frame,  which 
containe  and  eupporU  the  operative  machinery, 
provided  with  afoot  or  tupportat  (fts  foMom,  Oe 
handle  at  the  top,  and  tuttable  mechanitm  for 
rotating  the  beater,  mibttemtiaUy  ae  deteribedr 

The  following  Is  a  copy  of  Fig.  2  annexed  [823] 
to  the  spedflcatioiia  and  auffldent^  llliistratei 
them: 

The  cutting  por- 
tion of  the  arawl- 
lant's  beMer  consists 
of  an  outer  frame 
and  inner  frame, 
each  of  which  Is 
made  to  revolve 
arounda  centralspln- 
dle  by  means  of  a 
cog-wheel  and  pin- 
ion. Each  frame  Is 
composed  of  two 
curved  pieces  of  tin 
joined  togetber,orof 
onepiece  joined  at  its 
two  Olds  so  as  to 
neaily  a  circle. 
These  pieces  are  thin,  pliUn,  flat  pieces  of  tin 
and  are  so  arranged  as  to  cut  edgewise  through 
the  material  by  their  rotation.  In  neither  the 
Inner  nor  the  outer  frame  are  there  any  addi- 
tional blades  or  cutters  like  the  blades  a,  a.  a,  a. 
It  is  represented  In  the  following  drawing:  [324] 
The  controversy  in  the  circuit  court 
seemed  to  be  mainly  on  the  question 
of  Infringement;  and  that  turned  on 
the  construction  to  be  given  to  the 
first  claim  of  the  re-issued  patent,  no 
point  being  made  as  to  the  secood 
claim.  It  was  insisted  by  the  defend- 
ants below  that  their  device  was  not 
an  infringement  of  the  claim  as  Mn- 
tained  In  Oie  original  patent,  and  that 
a  tnit  construction  of  the  first  claim 
in  the  re-issued  patent  would  limit  it 
substantially  to  the  same  thing,  hi 
deciding  the  point,the  learned  Judge, 
holding  the  circuit  court,  said: 

"The  question  of  infringement  of  the  first 
claim  of  the  re-issued  patent  depends  upon  the 
construction  of  the  cldm.  If  it  should  be  prop- 
erly limited  so  as  to  be  confined  to  the  inune 
with  the  cutters  or  blades,  which  are  described 
in  the  specification  and  in  the  drawings,  to  wit: 
a  frame  with  the  cutters  a,  a,  a,  a,  thai  therels 
no  infringement;  but  if  the  claim  Is  tQ  be  con- 
strued so  as  to  include  a  beater  temefonned  of 
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Qiln,  plain  blades,  then  the  ioTentlon  which  Is 
recited  in  the  first  claim  is  found  in  the  defead- 
anta*  egg-beater. 

The  devices  which  were  In  use  prior  to  the 
tnTeotioD  of  the  plaintiffs'  assignor  were  com- 
posed of  round  wire,  which  by  their  rotation, 
raSSl  rather  than  cut  the  material.  The  part 
'*  of  the  invention,  which  is  the  subject  of  the  first 
claim,  coosisted  in  such  an  Introduction  of  the 
kuife-Uade  of  the  housewife  and  the  median* 
Ism  for  operating  the  blade,  into  an  egg-beater, 
that  the  could  be  rapidly  cut  andthe  egg 
matter  coma  be  aerated  and  be  beaten  Into  froth. 
The  original.and  also  there-issued  specification, 
dwelt  upon  the  particular  form  of  the  cutters 
of  the  inner  frame,  and  the  original  claim  lim- 
ited the  Invention  to  the  cutters  a,  a,  etc., 
but  the  scope  of  the  Invention  was  larger,  and 
the  xnrinciple  was  onbodled  in  any  revolving 
frame  composed  of  thin  and  plain,  as  dis- 
tinguished from  corrugated,  cutting  sur&ces, 
so  arranged  aa  when  rotated  to  cut  edgewise 
through  the  material,  provided  the  frame  was 
constructed  and  arranged  substantially  in  the 
manner  described  in  the  specification.  It  is  not 
claimed  that  the  re-issue  is  Toid,upon  the  ground 
that  it  is  for  a  different  invention  from  that 
shown  or  indicated  in  the  original  Bpeciflcatlon, 
bat  such  a  construction  is  attempted  to  be  given 
to  the  re-issued  clidm,  as  would  limit  It  to  the 
precise  language  of  the  surrendered  patent.  The 
patent  was  surrendered  because  the  ^unt  was 
not  co-extendve  with  the  Invention.and  it  would 
be  an  unnatural  construction  of  the  re-issued 
patent,  which  should  cramp  the  claim  within 
the  limitation  which  had  been  discarded.  In 
my  opinion,  the  natural  meaning  of  the  words 
which  were  used  Is  to  be  pcimitted  and  giving 
to  the  claim  such  a  freedom  of  construction,  the 
defendants'  device  Is  an  Infringement." 

We  are  quite  satisfied  that  tlie  difference  be- 
tween the  original  claim  and  the  first  claim  of 
the  re- issued  patent,  is  substantial  and  not  ver- 
beL  The  former  is  necessarily  limited  to  the 
parHcnlar  device  described  as  a  frame,  witii  a 
series  of  cutting  edges  attached.  In  the  mode 
de^gnated,  andcapable  of  rotation.  The  latter 
embraces  every  revolving  beater  frame,  formed 
of  Uiin  pWn  blades  or  cutters,  arranged  to  cut 
edgewise  through  the  material  by  their  rotation. 
It  Ls  immaterial  whether  or  not  the  latter  might 
have  been  covered,  by  the  language  of  the  spec- 
ification, aa  included  In  the  invention.  We  are 
dealing  with  the  claims  and  nothing  else.  And 
it  cannot  Im  successfully  contended  that  the 
original  claim  Implicitly  contained  oil  that  Is 
[326]  expressed  In  the  daim  of  the  re-issued  patent 
The  original  claim  has  been  made  broader  by 
the  re-iraue,  so  as  to  embrace  the  device  used  by 
the  appellants,  which  was  not  iffevloiu^  an  In- 
ftingement 

And  that  raises  die  onestlon,  whether,  under 
the  circuTnRtnnres  disaosed  this  neord,  the 
re-issue  Is  valid. 

To  avoid  this  question.  It  Is,  Indeed,  contend- 
ed now  by  the  appellees,  that  the  two  claims, 
under  examination,  are  identical;  that  their  ap- 
parent differences  are  merely  literal;  that  their 
meaning  Is  the  same:  and  this  condusion  is 
thought  to  be  reached,  not  by  restraining  the 
re-tssue.  to  the  language  of  the  original,  but  by 
a  process  of  construction,  by  tlie  use  of  supposed 
implications,  to  expand  the  words  of  the  orig- 
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inal  so  as  to  cover  everything  embraced  in  the 
re-issue;  the  only  alternative,  indeed,  that  could 
be  adopted,  to  escape  the  inconsistency  of  main 
taiuittg  that  claims,  which  were  diverse,  upon 
the  question  of  infringement,  were  Identical, 
upon  the  question  of  the  validity  of  the  patent. 

But,  as  already  Intimated,  this  position  is  not 
tenable.  There  is  nothing  in  the  language  or 
recitals  of  the  oririnal  patent,  nor  are  there  any 
just  and  reas(»utue  infoences  of  which  they 
are  suso^ble,  which  justify  a  ctmstrucdon  (hT 
the  claim,  that  would  embrace  txij  device,  other 
than  that  described  in  the  specifications  and  rep- 
resented In  the  drawings;  much  less  to  Incluae 
every  mechanical  anangement  which  embodies 
a  cutting  edge  with  a  revolving  frame,  to  cut 
instead  of  break  the  egg  materul  upon  whlcb 
it  Is  meant  to  operate. 

The  question  then  recurs:  what  are  the  dr- 
cumstancea  which  affect  the  valldi^  of  the  re- 
issue, and  how  do  they  affect  it? 

They  are  few,  but  decisive.  The  original  pa* 
tent  was  issued  July  7, 1863.  Eleven  years  after, 
in  1874,  the  competition  of  the  appellants'  de- 
vice became  apparent  and  was  folt  In  1875, 
application  was  made  for  the  re-issue;  theorig- 
inal  patent  was  surrendered  and  the  re-issued 
patent  granted,  July  13, 1875.  Here  is  a  delay 
of  nearly  twelve  years,  without  the  offer  of  an 
explanation  or  excuse,  without  even  the  sug- 
gestion of  inadvertence  or  mistake  in  the  orig- 
inal application.  The  only  inference  that  can 
be  drawn  is,  that  the  discovery  and  experience 
of  successf  m  competition  in  1874  sug^tcd  first 
and  led  to  the  discovery  that  the  original  claim  r^^i 
did  not  cover  everything  that  might  have  been 
embraced  and  was  not  broad  enough  to  main- 
tain the  monopoly  desired  but  not  secured. 

This  brings  the  case  directly  within  the  prin- 
ciple of  Miller  v.  Bi-aat  Vo.,  104  U.  S..  850 
rXXVI.,  7831,  and  the  numerous  others  which 
have  followed  it,  including  that  of  Clements  v. 
Odorlm  Apparatus  Co.,  lOffU.  S.,641  [XXVIL. 
1060],  all  of  which  havebeen  decided  since  tb^ 
interlocutory  decree  In  this  case  was  pro- 
nounced. 

For  these  r«aiont,fft«deeree((f  the  drcuitOourt 
is  reve7-aed  and  the  cause  it  remanded,  with  di- 
rectitms  to  dismiss  the  NU,  and  it  is  so  ordered. 

True  copy.  Test:  _ 
James  H.  HoKenner,  Cterk,  Sup.  Oourt,  IT. 


WILLIAM  IRVINE,  Appt., 

V. 

SUMNER  T.  DUNHAM. 
(See  8.  C  Heporter'B  ed.,  827-S8S.) 

pointed. 

L  Where  one  holds  propertj  In  trust  for  another 
and  sella  the  same,  he  is  bound  to  account  for  It» 

Eroceeda  to  the  beneflclary  of  the  trust  aocordlny 
>  the  tennsot  the  trust. 

2.  Where  there  Is  a  Callure  of  suitable  trustees  to- 
perform  a  teusb  either  from  acddent  or  from  the- 
refusal  of  the  (ud  tmsteea  to  aot,or  from  their  origin 
nal  orsuperveninit  Incapaoitr  to  aot,  or  from  anr 
other  cause,  oouits  of  equity  wi  U  an>oint  new  taii>&> 

^  [No.  243.] 

ArgvsdMar,S2aitdApr.l,l88i.  Decided  Apr, 
14, 1884- 
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APPEAX  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  qalifomia. 
The  histOTy  and  facts  fully  appear  In  the 

Statement  of  ihecaaetiTiA'.  Jv^ieeWooimt 

The  bill  of  complaint  m  this  case  ma  filed  1^ 
Dunham,  the  appellee,  against  IrrllMk  the  ap- 
pellant. It  averred  that  on  28, 1874, 
Irvine  and  one  Richard  H.  Sinton,  were  the 
Joint  and  equal  owners  of  one  undivided  half 
of  the  Morgan  Mine  in  Calaveras  County,  in  the 
State  of  California;  that  the  Iwal  title  to  such 
undivided  half  was  vested  in  Irvine,  but  was 
held  by  him  In  tmit  for  himself  end  Sinton 
equally,  shaxe  and  share  alike;  that  the  im^- 
[328]  Tided  half  of  tiie  mine  haa  been  acquired  by 
Irvine  and  Slntm  by  their  common  efforts  and 
at  their  common  expense,  and  pursuant  to  an 
agreement  between  them  to  acquire  the  title 
thereto  and  sell  and  otherwise  dispose  of  the 
same,  and  share  eoually  the  profits  and  losses. 
The  other  undivided  half  of  the  mine  was,  so 
the  bill  alleged,  held  1^  bvine  in  trust  for  cer- 
tain other  persons. 

lite  bill  further  alleged,  that  cm  the  said 
March  28, 1874,  Irvine  executed  to  Sinton  an 
instrument  and  declaration  of  trust  in  writing  of 
that  date,  of  which  the  following  is  a  copy: 

"This  is  to  declare  that  I,  Willinm  Irvine, 
of  San  Francisco,  California,  am  the  owner  of 
(me  undivided  half  of  that  certungold-bearinff 

gaartz  lode  or  mine  situated  on  Carson  Hill, 
'ahiTeras  County,  California,  and  known  fa- 
miliarly OS  the  "Morgan  Mine,"  and  that  I 
hold  said  half  interest  equally  for  myself  and 
R.  H.  Sinton,  also  of  San  Francisco,  share  and 
share  alike;  and  I  hereby  promise  and  bind 
myself,  my  heirs  and  assigns,  whenever  said 
mine  shall  be  sold  or  othenrise  disposed  of,  to 
account  fully  and  truly  to  said  Sinton,  his 
heirs  or  assigns,  for  the  one  half  of  all  net  pro- 
ceeds of  such  sale  or  other  disposition  of  said 
half  interest. 

All  necessary  expenses,  including  counsel 
fees  heretofore  incurred,  or  that  may  hereafter 
be  incurred,  in  and  about  the  property,  up  to 
the  time  of  such  sale  or  other  disposition  there- 
of,  to  be  first  paid  before  division  of  such  pro- 
ceccto. 

WftnesB  mj  hand  and  seal,  this  28th  day  of 
March,  A.  D.,  1874. 

William  Irvine.  [SeaL] 

Witnesses: 
T.  K,  Wilson. 
H.  J.  Tilden." 

The  bill  also  averred,  that  on  September  8, 
1874.  Sinton  assigned  and  conveyed  to  one 
George  P.  Ihrie  all  hia  right  and  title  In  the 
mine,  and  declaration  of  trust,  and  everything 
coming  or  that  might  come  to  him  virtue 
thereof,  that  on  March  17, 1875,  Irvine,  and  the 
owners  of  the  other  undivided  half  of  the  mine, 
organized  under  the  laws  of  California  a  cor- 
porate body  called  the  Miwran  Mining  Compa- 
ny, and  that  on  April  9  following,  Irvine  and 
the  other  persons  having  an  interest  In  the 
[3X01  6^cept  Ihrie,  sold  and  conveyed  tiie  same 

to  the  corporation,  and  received  in  considera- 
tion thereof  shares  of  stock  in  the  comi»uiy,  In 
proportion  to  their  interest  in  the  property  coo- 
▼eyed,  Irvine  receiving  ten  thousand  shores  for 
the  undivided  half  hdd  by  him  for  himself  in 
trust  and  for  Ihrie,  as  the  grantee  of  Sinton, 
111  V.  H. 


uid  that  Ihrie  then  and  there  became  entidep- 
to  the  one  half  of  the  ten  thousand  shares. 

It  was  further  alleged  that,  on  June  39, 1876, 
Ihrie  conveyed  all  his  titie  and  interest  in  the 
mine  and  m  the  five  thousand  shares  of  tlio 
stock  of  the  Mon;an  Mining  Company  to  Dun- 
ham, thecompla&iant,  for  whose  use  and  bene- 
fit Irvinehddtiie  shares  subject  to  the  payment' 
of  the  expenses,  etc.,  mentioned  in  the  decla- 
ration of  trust. 

The  bill  further  alleged  that^  after  the  con- 
veyance by  Ihrie  of  his  interest  m  stock  of  the 
Morgan  Suning  Ccftnpany  to  the  complainant, 
the  latter  applied  to  Irnoe  for  an  account  oi 
the  necessary  expenses  and  fees  incurred  by  him 
in  and  about  the  mine  up  to  the  conveyance 
thereof  to  the  company,and  offered  to  pay  him 
one  half  thereof,  and  demanded  a  transfer  t» 
himso'f  of  the  shares  of  stock  in  the  company 
held  i.i  trust  for  him  by  Irvine,  but  Irvine  re- 
fused to  render  any  account,  denied  the  com- 

Slainont's  right  to  the  stock  or  any  port  of  it^ 
enied  that  he  held  any  stock  in  trust  for  com' 
plainant,  and  claimed  all  of  the  ten  thousand 
sliares  as  his  own,  and  denied  that  he  was  ever 
trustee  in  the  premises  for  Sinton,  or  Ihrie,  or 
the  conmlainant. 

The  bill  further  averred  that  the  complainant 
was  ready,  and  tliat  he  then  offered  to  pay  into 
court,  the  one  half  of  all  the  expenses  and  fees 
paid  by  Irvine,  on  account  of  the  mine,  up  to 
the  conveyance  thereof  to  the  Morgan  Mining 
Company,  and  such  further  sums  as  the  court 
might  deem  eqUitablcand  just;  that  Irvine  had 
it  m  his  power  to  transfer  the  stock  held  in 
trust  by  him  for  the  complainant  to  a  bonafid* 
purchaser  for  value,  without  notice,and  that  be 
would  do  so  unless  restrained  by  injunction. 

The  prayer  of  the  bill  was  that  Irvine  be  de- 
creed to  hold  in  trust  for  the  complainant  said 
five  thousand  shares  of  the  capital  stuck;  that 
the  court  would  declare  what  sum  was  jostiy 
due  to  Irvine  from  the  complainant  on  account 
of  the  necessary  expenses,  etc. ,  incurred  by  him 
in  and  about  the  mine,  and  that  upon  the  pay- 
ment of  the  same  by  complainant  to  Irvine  the 
latter  might  bedecreed  to  assign  and  transfersaid 
five  thousand  shares  to  him. 

The  answer  of  Irvine  denied  thirt  Sinton  waa 
ever  the  owner  of  an  imdivided  fourth  of  said 
mine,  or  of  any  share  or  interest  therein  or  any 
part  thereof;  denied  that  Irvine  ever  held  the 
legal  titie  to  the  mine  Or  to  any  part  or  shore 
thereof,  in  trust  for  himself  and  Smton;  denied 
that  the  undivided  half  thereof  was  acquired  1^ 
himself  and  Sinton  by  their  common  efforts  and 
at  their  common  enense  for  their  equal  ben* 
eflt,  but  averred  that  fie  acquired  said  undivided 
half  for  his  own  sole  and  exclusive  use  and  ben- 
efit, and  tliat  Sinton  contributed  neither  effort 
nor  expense  towards  its  acquisition. 

The  answer  furUier  averred  that  Irvine,  on 
March  38, 1874,  being  about  to  leave  California 
for  a  tilp  to  tiie  Atlantic  States,  to  be  absent  for 
several  months,  signed  the  declaration  of  trust 
as  a  mere  gratuity  to  Sinton,  uron  the  express 
agreement  between  him  and  Sinton  that  the 
same  should  be  left  in  the  custody  of  T.  K. Wil- 
son, who  waa  Irvine's  attorney,  and  thot  it  was 
not  to  take  effect  except  in  case  of  the  death  of 
Irvine  upon  his  proposed  jouroev,  and  in  case 
he  should  return  to  California  that  the  instru- 
ment should  be  delivered  up  to  him;  that  the 
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lostrumeDt  was  neTer  In  any  manner  delivered 
to  Sinton,  and  that  Irvine,  after  so  a^ing  it, 
did  perform  his  jouxney  ud  returned  mereuom 
to  the  State  of  Califomia  fa  the  month  of  Au- 
gust, 1874.  The  answer  of  Irvine  was  put  at 
usue  by  general  replication. 

Upon  final  heaiing  the  circuit  court  decreed 
that  Irvine  hold  as  trustee,  for  the  use  and  ben- 
efit of  the  complainant,  the  one  half  of  0,997 
shares  oi  the  capital  stock  of  the  Morgan  Mln- 
ing  Company,  the  shares  being  tlie  gross  pro- 
ceeds received  by  Irvine  as  the  consideration  of 
a  conveyance  and  disposition  by  him  to  the 
Morgan  Mining  Comi»ny  of  one  half  of  the 
mining  property,  the  naif  of  the  stocks  so  held 
by  Irvine  m  trust  for  the  complainant  belns 
subject  to  a  claim  of  Irvine  for  one  half  of  all 
the  necessary  expenses  referred  to  in  the  dccla- 
[881]  "t^™  trust,  and  of  assessments  on  said  stock 
made  by  the  Morgan  Mining  Company  and  paid 
by  Irvine.  And  the  court  confirmed  the  report 
of  the  master  to  whom  the  case  bad  been  re- 
ferred, finding  that  the  one  half  of  the  expenses 
and  asscs»meuts  paid  by  Irvine  was  $14,321.76; 
and  decreed  that  upon  the  payment  of  that  sum 
by  the  complainant  to  Irvine,  the  latter  should 
RSRign  and  transfer  to  the  complainant  4,908^ 
shares  of  the  capital  stock  of  the  Morgan  Min- 
ing Company.  From  this  decree  Irvine  ap- 
pealed. 

Meaart.  James  M.  Johnston.  Cteo.  W. 
Towle.  Jr.»  and  C.  T.  Bottt,  for  appellant. 

Metsn.  S.  Shellaliai««eF  and  J.  M.  WiUon, 
for  appellee. 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

It  is  not  disputed  that  the  appellee  bas  suc- 
ceeded to  all  the  rights  of  Sinton  and  Ihrie,  if 
they  had  any,  set  forth  In  the  bill  of  complaint. 
Tlic  question  of  fact  at  issue  between  tlie  pnr- 
tiea  is,  whether  or  not  before  the  conveyance 
by  Uie  appellant  to  the  Morgan  Mining  Com- 
pany of  Uie  Morgan  mine,  he  held  the  title  to 
an  undivided  fourth  of  the  mine  in  trust  for 
Sinton. 

Tiie  declaration  of  trust  signed  bv  Irvine  on 
March  38,  1874,  unless  impeached,  is  evidence 
which  settles  this  qiicstion  conclusively  in  favor 
of  the  appellee.  The  appellant,  however,  con- 
tcuds,  as  appears  from  his  answer  and  testi- 
mony, that  bis  promise  to  bold  one  foiu-th  of 
the  mine  in  trust  for  the  complainantwas  a  mere 
gratuity:  that  Sinton  oever  paid  any  money  or 
rendered  any  services  In  obtaining  title  to  the 
mine;  that  the  declaration  of  uustwas  never 
delivered,  and  that  It  was  to  take  elCect  and  bind 
him  only  In  case  he  never  returned  from  bis 

Eroposed  journey.  The  burden  is  on  the  appel- 
lut  to  make  this  appear. 
It  is  shown  by  the  record  that  In  December, 
18C9,  or  January,  1670,  the  appellant  purchased 
at  a  tax  sale  the  dUe  to  the  Morgan  mine,  that 
he  received  a  deed  therefor  dateo  June  29, 1870, 
from  the  sheriff,  and  was  put  In  possession  of 
tiie  property  by  a  writ  of  as-sistance.  Prior  to 
the  purcbase  at  the  tax  sale  Jamea  O.  Fair  and 
[332]  A.  A.  Selover  bad  been  in  possession  of  the 
mine;  they  claimed  that  Irvine  bad  purchased 
the  mine  at  the  tax  sale  for  them.  Irvine  de- 
manded a  large  sum  for  his  services,  and  after 
some  delay  gave  them  notice  that  if  they  did 
not  accede  to  his  demand  be  would  hold  the 
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title  for  himself.  Fair  and  Selover  never  paid 
the  sum  demanded  by  appellant  or  any  part  ot 
it,  and  appear  to  have  abandoned  all  claim  to 
the  property.  About  Uils  time,  Henry  D.  Baoon 
and  his  associates,  seven  in  number,  were  claim* 
ing  tide  to  the  mine.  On  April  14, 1878,  ther 
compromised  their  controversy  wltti  the  appel- 
lant by  an  agreement  that  he  should  apply  for 
a  patent  for  the  property  in  his  own  name  and, 
having  obtained  It,  uiould  sell  the  property  and 
divide  its  proceeds,  retaining  one  lialf  himself 
and  turning  over  the  other  half  to  Bacon  and 
bis  associates.  The  appellant  accordingly  ap> 
plied  for  and  obtained  a  patent  In  his  own  name 
for  the  property.  When  the  Morgan  Mining 
Company  was  formed,  and  the  mine  was  con- 
veyed to  it.  Bacon  and  his  associates  got  half 
the  stock  in  consideration  of  their  interest  in  the 
mine  held  in  tmst  for  them  Iry  the  apP^Uvt* 
who  received  tbeother  half  of  the  stock. 

Without  going  into  a  discussion  of  the  evi- 
dence, we  state  our  opinion  to  be,  after  a  care- 
ful examination  of  the  record,  that  it  is  estab- 
lished by  the  testimony  that  Sinton,  who  was 
an  expeneaccd  dealer  in  real  property,  contrib- 
uted money  and  aided  the  appellant  by  bis  ad- 
vice and  co-operation  in  obtaining  the  tax  tide 
to  the  Morgan  mine,  and  afterwards  in  getting 
the  patent  uerefor  from  the  United  States,  and 
In  compromi^ng  the  controversy  between  the 
appellant  and  Bacon  and  his  associatea  In  regard 
to  the  ownership  of  the  mine;  and  that  the  mon- 

Sand  services  were  contributed  by  Sinton  on 
9  agreement  and  understanding  that  he  and 
the  appellant  were  to  share  equally  In  the  re- 
sults of  the  enterprise.  The  fact  that  Sinton 
furnished  the  appellant  mmey  on  account  ot 
the  mine  is  found  by  the  master  to  whom  the 
case  was  referred,  and  no  exception  was  taken 
to  that  part  of  his  report  It  is  established  that 
die  appellant,  after  the  compromise  with  Bacon 
and  others,  agreed  to  hold  the  title  to  the  undi- 
vided half  of  the  mine  in  trust  for  himself  and 
Sinton,  share  and  shore  alike,  subject  to  the  par-  [338] 
ment  at  the  proportion  of  such  undivided  naif 
In  the  costs  ana  expenses  incurred  in  securing 
tide  to  and  managing  the  property.  The  deo- 
laration  signed  by  the  appellant  on  March  28, 
1674,  was  nmply  an  admission  in  writing  bv 
him  of  the  contract  between  him  and  the  appel- 
lee in  leladon  to  Uieir  Interest  in  the  Moigan 
mine. 

The  contention  of  the  appellant  that  the  dec- 
laration of  trust  was  a  mere  gratuity  is  not  sus- 
tained by  the  proof.  On  the  contrary,  inde- 
pendenUy  of  the  declaration,  the  testimony  In 
the  record  establishes  the  trust  and  its  terms, 
as  set  up  in  the  bill  of  complaint,and  shows  that 
tiie  decuiration  of  trust  was  not  volimtary,  but 
was  based  on  a  valuable  consideration. 

The  appellant  contends  that  the  declaration 
of  trust  was  put  in  the  bands  of  Wilson  as  an 
escrow,  to  be  delivered  to  Sinton  only,  in  cose 
the  appellant  died  on  his  proposed  journey,  and 
to  be  redelivered  to  the  appellant  In  case  he  re- 
turned to  California,  and  that  as  he  did  return, 
the  declaration  of  trust  became  Ineffectual  to 
bind  him.  This  contention  amoimts  to  this,  that 
by  accepting  the  declaration  of  trust  upon  the 
terms  all^ieid  tnr  the  appellant.  Sinton  agreed 
that  if  the  appellant  returned  from  bis  tnp  to 
the  Eastern  States,  he  would  give  up  all  claim 
to  his  share  of  the  property,   if  such  bad  been 
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the  agreement  of  the  parties,  they  woold  nat- 
nrally  have  embodied  it  in  the  written  instru 
ment.  It  contains  no  such  stipulation.  It  is 
an  unqualified  and  unconditional  admission  by 
the  appellant  that  he  held  the  property  in  trust 
for  Sinton  and  himself,  and  that  when  it  was 
■old  ordispc^ed  of,  he  would  divide  its  net  pro- 
ceeds equally  between  Sinton  and  himself,  we 
And  no  evidence  In  the  record  auffldent  to  sus- 
tain the  improbable  story  that  Sinton  agreed. 
In  case  appellant  should  return  in  safety  from 
bis  trip  to  the  Atlnotic  States,  that  he  would 
eive  up  Ilia  interest  in  tixis  valuable  property  to 
secure  which  he  had  contributed  money,  and 
serviccsextcuding  over  a  period  of  several  years, 
[n  other  words,  we  do  not  find  that  the  declara- 
tion of  trust  wofl  subject  to  any  such  condition. 
The  next  contention  of  tiie  appclhtnt  Is  that 
the  decree  should  be  ruvened,  because  there  Iios 
been  no  sate  or  disposal  of  b!s  property  and  that, 
[334]  by  the  terms  of  tlie  trust,  Sinton  had  only  a 
n^t  to  the  net  proconls  after  its  sole  or  disposal. 

But  the  record  shows  that  the  property  had 
been  disposed  of  by  conveyance  to  the  Morgan 
Mining  Company.  The  deed  of  the  appellant 
to  the  company  effectually  devested  him  of  all 
title  to  the  property.  It  became  the  property 
of  Uie  ooiporatiOD  in  which  he  retained  no  in- 
terest or  estate.  Mr.  Juttiee  Bradley  in  Maiyan 
V.  J2.i?.Cb.,l  Woods,  15.  The  conveyance  was, 
therefore,  adisposol  of  the  property, and  wheth- 
er the  consideration  was  cosh  or  shares  of  the 
capital  stock  of  the  company,  was  iinmnterial. 
The  appellant,  having  parted  with  the  title  to 
the  property,  was  bound  to  account  for  its  pro- 
ceeda  to  the  beneficiary  of  the  trust  according 
to  the  terms  of  the  truat. 

The  appellant  next  contends  that  he  is  en- 
titled, under  the  terms  of  the  trust,  to  hold  on 
to  the  stock,  which  he  received  as  a  considera- 
tion for  the  conveyance  of  the  trust  property, 
until  there  has  been  an  accounting  and  the  ex- 
penses  and  counsel  fees  have  been  paid.  But  by 
fats  answer  he  denies  the  trust,  he  claims  to  hold 
the  stock  for  himself  alone,  ho  wants  no  ac- 
counting and  does  not  offer  to  account,  or  to 
liand  over  any  net  proceeds  of  the  property  aft- 
er on  accountmg.  In  other  words,  he  seeks  to 
faold  on  to  tiie  trust  property  until  it  suits  him 
to  execute  a  trust,  ue  existence  of  which  he 
denies. 

Where  there  la  a  f  aUore  of  suitable  trustees  to 
perform  a  mist,  either  from  accident  or  from 
tbe  refusal  of  the  old  trustees  to  act,  or  from 
their  original  or  supervenient  incapacity  to  act, 
or  from  any  other  cause,  courts  or  equity  will 
Appoint  new  trustees.  Ellison  v.  EUiion,  6  Ves., 
663;  Lake  v.  De  Lambert,  4  Ves.,  1592;  HMai-d 
V.  Lamb,  1  Arab..  809;  2  JIad.  Pr.  Ch.,  188; 
Com.  Dig.  Chancery,  4  W.  7.  No  trustee  can 
be  more  unsuitable  tlian  one  who  not  only  re- 
fascs  to  oct,  but  denies  the  trust.  When,  there- 
fore, appellant  denied  that  he  held  in  trust  tbe 
stock  claimed  by  the  appellee,  the  latter,  hnv- 
iDg  established  the  trust,  was  entitled  to  have, 
if  ne  demanded  it,  a  new  trustee  appointed,  or 
if  the  appointment  of  a  new  tiustee  were  not 
necessary  forthe  preservation  of  his  rights,  to 
have  an  account  taken  by  the  court  of  tho  ex- 
[335]  P<^°W8  and  a^^scssments  with  which  his  share  of 
the  trust  property  was  chargeable,  and  upon 
tbetr  payment  to  hare  a  tran^tfer  to  himself  of 
his  share  of  the  stock.  The  decree  of  the  ciiv 
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cult  court  has  given  him  these  rights.  There 
has  been  an  accounting.and  the  sura  with  which 
the  appdlee's  Interest  in  the  stock  is  chargeable 
,  has  been  ascertained,  and  when  the  sum  so 
found  is  paid  by  appellee,  and  not  till  then,  the 
Llecree  of  the  court  requires  a  transfer  to  Iiim  of 
bia  share  of  Ihe  stofk,  TliG  Jecrfc  oftliG  court 
:^iiriply  executes  and  winds  up  n  trust,  tL*'t;.xisc- 
ence  of  which  it  finds,  but  which  tlic  ir?it(eo 
dciuies  and  refuses  to  execute,  Boiii  jtartieagot 
Vieit  Hi/Jite  under  UiM  ttKTve,  It^MitythOit^or*^ 
If:  uglrmaL 


EJIILIE  SrOCLOR,  rijr.  ill  Err., 

T. 

AMERICAN   LIFE   INSUIiAUCB  COJt 
PANT. 

[See  S.  Cm.  RcpurL^r'A  (kL, 

Or  fi^tp  trtitl,  iithal  deftinses  not attanJoTud—^sHt- 
era/  crccplioii  uhui  ummihbh — eanttriit^A 
of  i?Mur«n£0  poliqf,  ruU  of—frawiulrtit  sai»' 

aiii-H  not  I'lC-  lii'li.- tlH'  .U'lL-iuiant,  at  a 
i1i>.'  iriL-rila,  ivliicti  Lbiivi!  nntliDOii  wItbdittffH.i 

<>i.i!     ni,-iiiiiF!K'<i  in  pui-suaao4  Of  ah 
■vinh  ilm  ■)|i[ni':ito  si'k'. 

A  Jii  lt'Tri'iiL^  n  ill  ikU  ^ic  reversed  upon  aizcuor- 
nl  i?vrf|"i.j"ii  tLiMif  j-l-J"ii:h;i1  or  tli&coiirt  toymat  a 
tl'f■l■.L^  III  iiisl  riir(iiir.-,  |iri"-i'iitf?il  nne  rnqiro=tj.  bn- 
cjiu'-i"'  tlii.Ti?  iLupiK'tis  1(1  liL'  tiL  1  lie  Peril's  si.iiTie  wuit^li 

;i.  Til''  [Ji  iin-l[i;i'  r.'-jLiljiiii':'!.  t^iat  wlit  u  n  roUcy  o( 
fiisiir.Liiri'  i.Hijiliiiii^  ■.■iiiilv:iilii:rury  proVlsi'uli  (ir  hits 
I.I-I4TI  sdi  tcufni'Hl  ill  \<".i\f  iDHiin  ii>r  ci instnicliiiD. 
rcmli-riiii;  ii  'l(HJl-[5nl  wli.Mli'.'T  Ok-  [.'irrliM  iric>.'U(3ed 

tijv  r,v:ii  I  tr«t1!i  o]'  t  In- JLl'l-llLiLlll'.l  KliltA-mClltS  tO  Ue 

n  riiiniil.ii'ii  tiiL'i  i-'li.rii  tif  !iiiy  biinl.iiiL'  omiI  riLtt.  Ilifl 
<;«niJ-[.  [I'.Ln  :ijriilnHt  (but  i:i iTi'-'truft imi  which 

liniii'SCS  ii]n  'iL  till'  itMsiin.'iil  tlio  iililik'.LMoiid  II-!  iL  wur- 
niuty. 

4.  An  ii|>|jlicaiii  fur  !lCt-  InniriiiiL'o  "■^■^  TL-quirod  to 
SfiiLc.  ciil{'|j-()ricr;ili;y.  W|]l'(lii'[  lie  liinl  CKOr  f>f;cn  iir» 
llk'IciL  ytitn  eertain  H|>t-u illcJ  difcntf*.  !!<?■  iiu'rn  i'i<j& 
Unit  he  liil'i  T3ot.  Upfiii  jiii  I'^miiiniiLinii  ui  ii.--H-i-. 
iTti!  cliiLjees  of  ClKUirij'lii-'iit.iiiii,  in  irninLCL-i  mn  iflili 
th<i  idi'ivy  it  wmt  hvl-l  tn  lit  ifii^'irmlil?'  cli'-ir  Hut 
tl]i.'  cririi|>!iay  rKi|i!in.-'l.  A  r'"'II']iL!'  >li  [.■ri-i-i.-il'-'Ilt  t-nl 
v  iiMhI  L'iint.rnr't,  rnlljiu.'  iin'i''  t  lisiii  I.IliI  l.lit;  litsiiivd 
w  I  HI  I.I  uliMTve  pi.M'.l  1  iiilli  [J-i\;'nl-  iriiiiiil  niitkn  lull, 
dilvi,  ULi'l  Iiijui.-Ti1-  Ml  I'- IT-  I  i.  Ill  I  niicstlotisi,  wLtbuui 
(lut-i'-ii  "1'  fi.iLi  l  nn!  iwi  ]|i.iri  -~iip[ii  i>sM|on,  inlBlw* 
m-xiJitiLu'i}  >.T  i;i.ui'.-i.MJiiii  rii  "I  i;i'.-rjj  v.-itJi  whiohtoa 
Cmiijimiv  ouyljl  to  bfjinhli^  ni'inriliitod. 

r,.  III  Che  utWnce  dl  f \[>llclt  Filfiuhitloiii  veqiilF- 
Irij  Bnt;h  nn  lnlx'ii'txiti«ti'>ii,  itshnuUl  nnt  bo  iaterrM 
tlijil  theliiaurcd  IotK  ii  luo  ri'iliey.wLtli  the  under- 
etjuidlnu  tIjEtt  It  shouM  boTonl,  If  lit  any  time  in  tl>e 
ji^L-l,  hp  wii'.,  wJnudipr  1  ii'^'.  loiJii  r.f  the  f ftut  or  not, 
elMlcted  with  ttic  ^Imni^.  j.nr  iiiiy  *miC;  CiT  tlifm,  sysc- 
iDed  in  tbe  questions  fin  I  [-1.1  mil.  1 1  111  the  i.:f>iiifni[iy, 
PuchnoDiistruL'liojH-!  tlii'r..rinML'[?l:ii.iili]  Iil'iivoIiI. 
<ii.  iinleascleoriy  dt'iiiiKi'ii  U^-  tlK^ostnljltslicJnilw 
C'lVci^lQg  tte  lnt(;rl=rCiLiiti»a  of  WTlttBll  llHtn- 

lurlltfc 

TKo.  2il.l 


•Read  DoMVf  Jfft  iHltf  Im  Habi^. 


NOTE.— rraoC  partttt^arUv  in  r-jreplUmt  <t  ti«W> 
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The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Mr.  9mmam  Paraou,  for  pldntift  in  error. 

Mmr$.  Heniy  HMle^orat  and  ham  Ba- 
i^unt,  for  defendant  In  error. 

Mr.  JvttieeSMwimn  dellTered  the  oidnlon  of 

the  court: 

This  Is  an  actfoo  upon  a  policy  of  insurance 
issued  by  the  American  Lue  Insurance  Com- 

{)any  of  Philadelplila.  By  Its  terms  the  amomit 
nsured,  $10,000,  ia  payaole  to  Eniilie  Moulor, 
the  plaintiff  in  error,  her  executors,  admlnlstra- 
tora  and  assigns,  within  sixty  days  after  due 
notice  and  satTsfactorr  proof  of  interest  and  of 
the  death  of  her  husoand,  the  Insured,  certain 
indebtedness  to  the  Com[»ny  being  first  deduct- 
ed. Upon  the  first  trial  there  was  a  verdict  for 
the  ploiiitifl,  which  was  set  aside  and  a  new  trial 
awarded.  At  the  next  trial,  the  jury  were  per 
emptorily  instructed  to  flnd  for  the  CompaDy, 
ana  ludgmcnt  v/aa,  accordingly,  entered  in  its 
behalf.  Upon  writ  of  error  to  this  court,  that 
judgment  was  reversed  upon  the  ground  that, 
as  to  certain  issues  arising  out  of  the  evidence, 
lha  case  should  liave  been  submitted  to  the  jury. 
Moulorv.  Iju.  Co.,  101 U.  8.,  708  [XXV..  1077]. 
At  the  last  trial  there  was  a  verdict  and  judg- 
mfsnt  for  the  defendant. 

Upon  that  trial  the  plaintiff  offered  to  show, 
b^  the  testimony  of  witnesses,  that  at  a  previous 
trial,  in  1S75,  tlic  Company  went  to  the  jury 
upon  the  single  issue  of  an  alleged  breach  of 
raSTI  ^^ri^ty  (^'^  "ot  seek  a  verdict  upon  the 
ground  that  Uie  insured  had  committed  suicide. 
The  offer  was  denied,  and  the  action  of  the 
court  thereon  is  asslgnra  for  error.  The  avowed 
object  of  the  proof  was  to  establish  sw^verby 
the  Company  of  any  defense  founded  upon  that 
clause  of  the  policy  which  declares  that  it  sliaU 
be  void  in  case  the  insured  die  by  his  own  hand. 
Undoubtedly,  It  was  competent  for  tbe  Com- 
pany to  waive  that  or  any  other  defense  arising 
out  of  the  conditions  of  the  policy;  but  clearly, 
iu  willingness,  at  one  trial,  to  rude  its  case  bo- 
fore  the  July,  upon  a  single  one  of  several  Is- 
sues madia  did  not  preclude  it,  at  a  subsequent 
trial,  from  insisting  upon  other  defenses,  involv- 
ing the  merits,  which  had  not  been  witlidrawn 
of  record,  or  abandoned  In  pursuance  of  an 
agreement  with  Uie  plaintiff. 

After  tbe  evidence  was  dosed,  the  plaintUI 
submitted  to  the  court  a  series  of  instructions, 
twenty-three  in  number,  and  asked  that  the  jury 
be  charged  as  therein  indicated.  As  to  Instruc- 
tions eleven,  twelve  and  nineteen,  no  ruling  was 
made,  nor  was  an  exception  taken  for  tbe  fail- 
ure of  tbe  court  to  pass  upon  them.  Thetwenty- 
third,  relating  to  the  b^ore  mentioned  waver 
of  defense  upon  the  ground  of  self-destruction, 
was  rightly  refused  becausetfae  evidence  showed 
no  such  waiver.  As  to  the  remaining  Instruc- 
tions, the  court  said,  generally,  that  tnepropo- 
sitions  announced  in  them  could  not  be  amrmed, 
because  they  were  either  unsound  or  irrelevant. 
A  general  exception  was  taken  to  tlie  "answers" 
of  the  court  to  the  api)lication  to  charjce  the  jury 
as  indicated  In  plaintiff's  points.  That  excep- 
tion, however,  was  too  vague  and  indefinite. 
Some  of  the  instrucUons  submitted  mij^t  well 
have  been  given,  while  others  were  abstract  or 
did  not  embody  a  correct  exposition  of  the  law 
of  tbe  case.  Tliose  instructions,  althouj^  separ 
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rately  numbered,  seem  to  have  been  presented 
as  one  request,  and  the  exception  waeflenonlH 
to  the  acnonof  tbe  court  In  reqwctofuan  alL 
If  it  was  Intended  to  save  an  exception  as  to  dis- 
tinct propositions  embodied  in  the  instructions, 
the  attention  of  the  court  should  have  been  di- 
rected to  the  specific  points  concerning  which 
It  was  supposed  error  had  been  oommined.  Ai 
some  of  the  plaintiff's  instructlonswere  properly 
overruled,  we  ought  not  under  the  general  es> 
ception  tucen,  to  reverse  the  judgineot  mereW  r 
because,  in  the  series  presented  as  one  lequeel, 
there  were  some  which  ought  to  have  been 
given.  B.  H.  Co.  Y.mmtM  U.  8.,  2dS  [XXIIL. 
mh  Bogen  v.  The  Manhal.  1  Wall. .  644  \9S  U. 


S.,Xyil.,  my, Manwv.  7!yt»r.2ld.,  888 
U.  8.,  Xm,  m-.JMntton  v.  Jotut,  1  Black, 
209j;66U.  8.,  ^m.,  im-,  SemerT,  Ihvbn', 
98  U:  8.,  40  IXZm.,  797J:  Beekteith  v.  Batn, 
Mid.,  884  [XXV..  181]. 

But  there  were  certain  parts  of  the  charge  to 
which  exceptions  were  taken  In  due  form.  The 
rulings,  the  correctness  of  which  is  questioned 
by  the  assignments  of  error,  will  be  presently 
stated.  It  IB  necessary  that  we  should  first  as- 
certain the  precise  nature  of  the  case  disclosed 
by  tbe  evidence. 

Tbe  seventh  question  in  the  !^>pUcation  tor 
insurance  required  the  insured  to  answer  Tea  or 
No,as  to  whether  he  had  ever  been  afflicted  with 
any  of  the  following  diseases :  Insanity,  gout, 
rheumatism,  palsy,  scrofula,  convulsions,  drop- 
sy, small-pox,  yellow-fever,  fistula,  rupture^ 
asthma,  spitting  of  blood,  consumption  and  dis- 
eases of  the  lungs,  throat,  heart  and  urioarr 
organs.  As  to  each,  the  answer  of  the  insured 
was.  No. 

The  tenth  question  was  •  "  Has  the  party's 
father,  mother,  brothers  or  sisters  been  afflicted 
with  consumption  or  any  other  serious  family 
disease,  such  as  scrofula,  insanity,  etc."  The 
answer  was,  "No,  not  since  childhood." 

The  fourteenth  question  was :  "  Is  there  any 
circumistance  which  renders  an  insurance  on 
his  life  more  than  usually  hazardous,  such  as 

Slace  of  residence,  occupation,  phyrical  con- 
ition,  family  history,  hereditiury  predispo- 
sitions, constitutional  inflrmity,  or  other  known 
cause,  or  any  other  circumstance  or  inform atioo 
with  which  the  company  ought  to  be  made  ao- 
quainted?"   The  answer  was.  No. 

To  the  sixteenth  question,  "Has  the  appli- 
cant reviewed  the  answers  to  the  foregomg 
questions,  uid  is  it  clearly  understood  and 
agreed,  that  any  untrue  or  fraudulent  answers, 
or  any  suppression  of  facts  In  regard  to  health, 
habits,  or  circumstances,  or  neglect  to  pay  the 
premium  on  or  before  the  time  It  becomes  due, 
will,  according  to  the  terms  of  tbe  policy,  vitl' 
ate  the  same  and  forfeit  all  paymenu  made 
thereon?"  the  answer  was,  Tea. 

At  the  close  of  the  series  <Ht  questloni,  nfne- 
teen  in  number,  propounded  to  and  answered  u 
hy  the  applicant,  are  the  following  paragraphs; 

"It  IS  hereby  declared  and  warranted  that 
the  above  are  fair  and  true  answers  to  the  f<»6- 
going  questions ;  and  It  is  acknowledged  and 
agreed  by  the  undersigned  that  this  ap^icatioi 
shall  form  a  part  <^  the  contract  of  msurance, 
and  that  if  there  be,  in  any  of  the  answers  herein 
made,  any  untrue  or  evasive  statements,  or  any 
mlsrepresentaticHt  or  concealment  of  fa<^  then 
any  policy  granted  upon  this  ai^cation  shall 
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he.  null  and  rold.and  all  paTmeots  made  thereon 
«hftll  be  forfeited  to  the  Company. 

And  it  is  further  agreed  that  if  at  any  time 
hereafter  the  Company  shall  discover  that  any 
of  said  answers  or  statements  are  untrue  or 
CYasive,  or  that  there  has  been  any  concealment 
of  facts,  then,  and  in  every  such  case,  the  Com- 
pany may  refuse  to  receive  further  pxeroiunis 
on  any  poll^  bo  granted  upon  this  application, 
and  said  poucy  shall  be  null  and  void,  and  pig- 
ments forfeited  as  aforesaid." 

The  policy  recites  that  the  agreement  of  the 
Company  to  pay  the  sum  specified  Is  in  con- 
sideration of  tne  representations  made  to  them 
in  the  application,  and  of  the  payment  of  the 
pmoium  at  the  time  spedfled;  further,  "  It  is 
hereby  declared  and  agreed  that  if  the  xepiesen- 
tations  and  answers  made  to  this  Company,  on 
the  appli<»tion  for  this  poUot,  upon  the  full 
faiili  of  which  It  is  issued,  shul  be  found  to  be 
untrue  in  any  respect,  or  that  there  has  been 
any  concealment  of  facts,  then,  and  in  every 
such  case  the  policy  shiUl  be  null  and  void." 

The  main  defense  was  that  the  insured  had 
beoi  afflicted  with  scrofula,  asthma  and  con- 
sumption prior  to  the  making  of  his  application, 
and  that,  in  view  of  bis  atatooent  that  he  bad 
never  been  so  afflicted,  the  poUcy  vras,  by  its 
terms,  null  and  void. 

There  was,  undoubtedly,  evidence  tendlng  to 
show  that  the  insured  had  been  afflicted  with 
those  diseases  or  some  of  them,  prior  to  his  ap- 
pUcation;  but  there  was  also  evMence  tending  to 
show  not  only  that  he  was  then  in  sound  health, 
but  that,  at  the  time  of  his  application,  he  did 
raiAT  know  or  believe  that  he  had  ever  been  af- 
i«wj  Witt,  my  of  them  in  a  sensible,  ajqwed- 

able  form. 

Referring  to  the  seventh  question  in  the  ap- 
plication, the  court  (after  oteiervlng  that  the  an- 
swer tiiereto  was  untrue  and  the  policy  avoided, 
if  the  insured  had  been,  at  any  time,  afflicted 
with  either  of  the  diseases  last  referred  to)  in- 
struf^ted  tiie  jury:  "  It  is  of  no  consequence.  In 
such  cose,  wheUier  he  knew  it  to  be  imtrue  or 
not;  he  bound  himself  for  its  correctness,  and 
agreed  that  the  validity  of  his  policy  should  de- 
pend upon  its  being  so."  A^n:  "  That  be, 
the  insured,  did  not  know  he  was  then  afflicted, 
is  of  no  importance  whatever,  except  as  it  may 
bear  upcm  uequestion,  waaheafflicted?  If  he 
'Was,  his  answer  (for  the  truth  of  which  he  bound 
himself)  was  untrue,  and  bis  knowledge  or  ab- 
sence of  knowledge  on  the  subject  is  of  no  con- 
sequence." FurUier:  "You  (the  jury)  must  de- 
termine whether  the  insured  was  {^anytime  af- 
flicted with  either  of  the  diseases  named.  If  he 
was,  his  answer,  In  this  respect,  was  untrue  and, 
notwithstanding  he  may  have  ignorantly  and 
honestly  made  it,  the  policy  is  void  and  no  re- 
covery can  be  had  upon  it  To  so  much  of  the 
charge  as  we  have  quoted,  the  plaintiff  excepted. 

Assuming,  as  In  view  of  the  finding  of  the 
Jury  we  must  assume,  that  the  insured  was,  at 
the  date  of  his  application  or  had  been  prior 
thereto,  afflicted  with  the  disease  of  serofDla, 
«stbma  or  consumption,  the  question  arises 
whether  the  beneficiary  may  not  recover,  unless 
it  appears  that  he  had  knowledge  or  some  rea- 
son to  believe,  when  he  applied  for  insurance, 
that  he  was  or  had  been  afflicted  with  either  of 
those  diseases.  The  circuit  court  plainly  pro- 
ceeded upon  the  ground  that  his  knowkage  or 
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belief  as  to  having  been  aiBIcted  witti  tlie  dis- 
eases specified,  or  of  some  one  of  them,  was  not 
an  essential  element  in  tlie  contract;  In  other 
words,  if  the  assured  ever  had,  in  fact,  any  one 
of  the  diseases  mentioned  in  his  answer  to  the 
seventh  question,  there  could  be  no  recoveiy,  al- 
though the  luiy  should  find  from  the  evidence 
that  he  acted  in  perfect  good  faith,  and  had  no 
reason  to  suspect,  much  less  to  believe  or  know, 
that  be  had  ever  been  so  afflicted.  If,  upon  a 
reasonable  interpretation ,  such  was  the  contract, 
the  du^  of  the  court  is  to  enforce  it  according  [341] 
to  its  terms;  for  the  law  does  not  forbid  parties 
to  a  contract  for  life  insurance  to  stipulate  that 
its  validity  shall  depend  upon  conditions  or  con- 
tlnseDcles  such  as  the  court  below  dedded  were 
embodied  in  the  policy  in  suit  Hie  contracts 
involved  in  J«^>^v.  Int.  Co.,  22WaII.,47[89 
U.  S.,  XXIL,  833],  and  Itu.  Co.  v.  France,  91 
U.  S.,  510[XXIII.. 4011, wereheld to beof  that 
kind.  But,  unless  clearly  demanded  by  the  es- 
tablished rules  governing  the  construction  of 
written  agreements,  such  un  interpretation 
ought  to  be  avoided.  In  the  absence  of  explicit, 
unequivocal  stipulations  requiring  such  an  in- 
terpretation, it  should  not  be  inferred  that  a  per- 
son took  a  life  policy  with  the  distinct  under- 
standing that  it  should  be  void  and  all  premi- 
ums paid  thereon  forfeited,  if  at  any  time  In  the 
past,  however  remote,  he  was,  whether  conscious 
of  the  fact  or  not,  afflicted  with  some  one  of  the 
diseases  mentioned  in  the  question  to  which  he 
was  required  to  mtke  a  categorical  answer.  If 
those  who  organize  and  control  life  insurance 
companies  wish  to  exact  from  the  applicant,  as 
a  coodition  precedent  to  a  valid  contract,  a  guar- 
anty against  the  existence  of  diseases,  of  the 

gresecce  of  which  in  bis  system  he  has  and  can 
ave  no  knowledge  and  which  even  skillful  phy- 
sicians arc  often  unable,  after  the  most  carefnl 
examination,  to  detect,  the  terms  of  the  contract 
to  that  effect  must  be  so  clear  as  to  exclude  any 
other  concludon. 

In  Nat.  Bk.  Y.I1U.C0.,  QSU.  S., 678 [XXIV., 
665],  which  wasacaseoffirelnsurance, involv- 
ing, among  others,  the  question  whether  the 
statements  as  to  the  value  of  the  property  in- 
sured were  warranties,  it  was  said:  "  When  a 
policy  of  insurance  contains  contradictory  pro- 
visions, or  has  been  so  framed  as  to  leave  room 
for  construction,  rendering  It  doubtful  whether 
the  parties  intended  the  exact  truth  of  the  appli- 
cant's statements  to  be  a  condition  precedent  to 
any  binding  contract,  the  court  should  lean 
against  that  coostnictiou  which  imposes  upon 
the  assured  the  obligation  of  a  warranty.  The 
company  cannot  Justly  complain  of  such  a  rule. 
Its  attorneys,  officers  or  agents  prepared  the  pol- 
icy for  the  purpose,  we  shall  assume,  both  of 
protecting  the  company  against  fraud,  and  of 
securing  the  just  nghte  of  the  assured  under  a  13**1 
valid  contract  of  insurance.  It  is  its  langunge 
which  the  court  is  invited  to  interpret,  and  it  is 
both  reasonable  and  Just  that  its  own  words 
should  be  construed  most  strongly  against  it- 
self." See,  also,  Qraet  v.  Ina.  Go.,  lUB  U.  S., 
283  [XXYII..  0841.  These  rulesof  internretap 
tion,  equallv  applicable  in  cases  of  life  insur- 
ance, forbid  the  conclusion  that  the  answers  to 
the  questions  in  the  application  constituted  war- 
ranties, to  be  literally  and  exactly  fulfilled,  as 
distinguished  from  representations  which  must 
be  suhslantjally  pofonned  in  all  matters  mat» 
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rial  to  the  risk,  that  Is,  In  matters  which  are  of 
the  essence  of  the  contract. 

We  have  seen  that  the  appUcatlon  contains  a 
stipulation  that  It  shall  form  a  part  of  the  con- 
tract of  insurance;  also,  that  the  policy  purports 
to  have  been  issued  upon  the  faith  of  the  repre- 
sentations and  answers  in  that  application.  Both 
instruments,  therefore,  may  be  examined  to  as- 
certain wheUier  the  contract  furnishes  a  uniform 
fixed  role  of  interpretation,  and  what  was  the 
intention  of  the  parties.  Taken  together,  it  can- 
not be  said  that  they  have  been  so  framed  as  to 
leave  DO  room  for  construction.  The  mind  does 
not  rest  firmly  in  the  conviction  that  the  parties 
stipulated  for  the  literal  truth  of  every  statement 
made  by  the  insured.  There  is,  to  say  the  least, 
ground  few  serious  doubt  as  to  whether  the  Com- 
pany intended  to  require  and  the  insured  In- 
tended to  promise  an  exact,  literal  fulfillment  of 
all  the  declarations  embodied  in  the  application. 
It  is  true  that  the  word  "  warranted^*  Is  in  the 
application;  and,  although  a  contract  micht  be 
so  framed  as  to  impose  upon  the  insured  tne  ob- 
ligations of  a  strict  warranty,  without  introduc- 
ing into  it  that  particular  word,  yet  it  is  a  fact, 
not  without  some  significance,  tnat  that  word 
was  not  carried  forward  into  the  policy,  the 
terms  of  which  control  when  there  is  a  couBict 
between  its  proviaions  and  those  of  the  applica- 
tion. The  policy  upon  its  face  characterizes  the 
statements  of  Uie  insured  as  representations. 
Thus,  we  have  one  part  of  the  contract  appar- 
ently stipulating  for  a  warranty,  wliile  another 
part  describes  the  statements  of  the  assured  as 
rroresentaUons.  The  doubt,  as  to  the  intention 
of  the  parties,  must,  according  to  the  settled 
doctrines  of  the  law  of  insurance,  recognized  in 
[3431  ^  ^®  adjudged  cases,  be  resolved  a^nst  tlie 
party  whose  language  It  becomes  necessary  to 
interpret  The  construction  must,  therefore, 
prevail  which  protects  the  insured  against  the 
obligations  arising  from  a  strict  warranty. 

But  It  is  contended  that  if  the  answers  of  the 
assured  are  to  be  deemed  representations  only, 
the  policy  was,  nevertheless,  forfeited,  If  those 
representations  were  untrue  in  respect  of  any 
matters  material  to  the  risk.  The  argument  is, 
that  if  the  insured  was,  at  the  time  of  his  appli- 
cation or  had  been  at  any  former  period  of  his 
life,  seriously  or  in  an  appreciable  sense,  afflicted 
with  scrofula;  asthma  or  consumption,  his  an- 
swer, without  qualification,  that  ne  bad  never 
been  so  afflicted,  being  untrue,  avoided  the  pol- 
icy, without  reference  to  any  knowledge  or  be- 
lief he  had  upon  the  subject.  The  soundness 
of  this  proposition  could  not  bo  disputed  If,  as 
assumed,  the  knowledge  or  goodfaitii  of  the  In- 
sured, as  to  the  existence  of  such  diseases,  was, 
under  the  terms  of  the  contract  in  suit,  of  no 
consequence  whatever  in  determining  the  liabil- 
ity of  the  company.  But  is  that  assumption 
authorized  by  aproper  Interpretation  of  the  two 
instruments  constituting  the  contract?  We 
think  not 

Looking  into  the  application  upon  the  faith 
of  which  the  pollcv  was  issued  and  accepted, 
we  find  much  justifying  the  conclusion  that  the 
Company  did  not  require  the  insured  to  do 
more,  when  applying  for  insurance,  than  ob- 
■erve  the  utmost  good  faith,  and  deal  fnlrly  and 
honesUy  with  it, In  respect  of  all  materiaJfacts 
about  which  inquiry  is  made,  and  as  to  which  he 
has  or  should  u  presumed  to  have  knowledge 
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or  information.  The  applicant  was  required  to 
answer  yes  or  no  as  to  wnetlier  he  had  been  af- 
flicted with  certain  diseases.  In  respect  of  soniB 
of  those  diseases,  particularly  consumption,an(t 
diseases  of  the  lungs,  heart  and  other  Internal 
organs,  common  experience  informs  us  that  an 
Individual  may  have  them,  in  active  form, with- 
out at  the  tijne  being  conscious  of  the  fact,  and 
beyond  the  power  of  anyone,  however  learned 
or  skillful,  to  discover.  Did  the  Company  ex- 
pect, when  requiring  categorical  answers  as  to 
the  existence  of  diseases  of  that  character,  that 
the  applicant  should  answer  with  absolute  cer- 
tainty about  matters  of  which  certainty  could 
not  possibly  be  predicated?  Did  it  intend  to  [9 
put  upon  him  the  responsibility  of  knowing 
that  which  perhaps,  no  one,  however  thorough- 
ly trained  In  the  stiidy  of  human  dlseaaei*  could 
possibly  ascertain. 

We  shall  be  aided  In  the  solution  of  these  In- 
quiries by  an  examination  of  other  question! 
propounded  to  the  applicant  In  that  wur  we 
may  ascertain  what  was  in  the  minda  <a  the 
parties. 

Beyond  doubt,  the  phrase  "  other  known 
ca\ise,"  In  the  fourtewth  question,  serves  the 
double  purpose  of  interprenng  and  qualifying 
all  that  precedes  It  in  tne  same  clause  or  sen- 
tence. For  instance,  the  applicant  was  not  re- 
quired to  state  all  the  circumstances,  within  his 
recoUection,of  his  family  history,  but  those  only 
which  rendered  the  proposed  Insurance  more 
than  usually  hazardous  and  of  which  he  had  per- 
sonal knowledge  or  of  which  he  had  informa- 
tion fairly  justifying  a  belief  of  their  existence. 
If  heomittedtostateclrcumstanccsinhis  "Cam* 
ily  history"  of  which  he  had  no  knowledge  nor 
any  information  deserving  att^ntiou,  that  omis* 
sion  would  not  avoid  the  policy,  although  it 
subsequentiy  appeared  that  those  circumstances 
if  known  to  the  Company,  would  have  shown 
that  the  proposed  insurance  was  more  than  usu- 
ally hazardous.  Apart  from  other  Questions  or 
clauses  in  the  application,  the  tentli  question 
would  indicate  that  an  incorrect  or  untrue  an- 
swer as  to  whether  the  applicant's  "  father, 
mother,  brothers  or  sisters  nod  been  affected 
with  consumption,  or  any  other  serious  family 
disease,  such  as  scrofula,  insanity,  etc,"  would 
absolve  the  Company  from  all  liability.  Yet. 
in  the  fourteenth  question,  the  insured,  being 
asked  as  to  bis  family  history  and  as  to  heredi- 
tary predispositions— an  inquiry  subetantlally 
covermg  some  of  the  specific  matters  referred  to 
in  the  tenth  question — was,  as  we  have  seen, 
only  required  to  state  such  circumstances  as 
were  known  to  him,  or  of  which  he  had  in- 
formation and  which  rendered  an  insurance  up- 
on his  life  more  than  usually  hazardous.  So,  in 
reference  to  that  part  of  the  fourteenth  question 
relating  to  the  then  physical  condition  of  the 
applicant  Suppose,  at  the  time  of  his  api^ca- 
tiOD,  he  had  a  disease  of  the  lungs  or  heart,  but 
was  entirely  unaware  that  be  was  so  afEected. 
In  such  a  case,  he  would  have  met  all  the  re-  f 
quircments  of  that  particular  question,  and 
acted  in  the  utmost  good  faith,  by  answering, 
No,  thereby  implying  that  he  was  aware  of  no 
circumstance  In  his  then  ph^cal  condition 
which  rendered  an  insurance  upon  his  life  mora 
than  usually  lia-iiardous.  And  yet,  according  to 
the  contention  of  the  Company,  U  he  had,  at  an; 
former  period  of  his  life,  bem  atUlcted  with  a 
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disease  of  the  heart  or  lungs,  bis  positive  an- 
•wer  to  Oa  aerenih  question,  that  he  had  not 
been  10  afflicted,  was  ntal  to  the  contract;  this, 
allhouG;h  the  applicant  had  no  knowledge  or  In- 
formation of  tbe  existence  at  any  time  of  such  a 
disease  in  his  system.  So,  also,  In  reference  to 
the  inquiry  in  the  foiuteenth  question  as  to  any 
constitutional  infirmity  of  the  insured.  If,  in 
answering  that  question,  he  was  required  to  dis- 
dose  only  such  constitutional  infirmities  as  were 
then  known  to  him  or  which  he  had  reason  to 
believe  tben  existed.  It  would  be  unreasonable 
to  infer  that  he  was  expected,  in  answer  to  a 
prior  question,  in  the  same  policy,  to  guaranty 
absolutely  and  as  a  condition  precedent  to  any 
bindfnarcoDtract,  that  he  had  never, at  any  time, 
been  afflicted  with  diseases  of  which,  perlinps, 
he  never  had  and  could  not  have  anj  knowle^e 
vhaterer. 

The  entire  argument  in  behalf  of  the  Com- 
pany proceeds  upon  a  too  literal  interpretation 
of  tbose  clauses  in  the  policy  and  application 
whidi  declare  the  contract  null  and  void  if  the 
answers  of  the  insured  to  the  questions  pro- 
pounded to  bim  were,  in  anv  respect,  untrue. 
What  was  meant  by  true  ana  untrue  answers  ? 
In  one  sense,  that  only  Is  true  which  Is  conform- 
able to  the  actual  state  of  things.  In  tbat  sense, 
a  statement  Is  untrue  which  does  not  express 
tblDES  exactly  as  they  are.  But  in  another  and 
Inoader  sense,  the  word  "  true"  is  often  used  as 
a  synonym  of  honest,  sincere,  not  fraudulent. 
Xtooking  at  all  the  clauses  of  the  application,  in 
connection  with  tbe  po\icy,li  is  reasonably  clear, 
certainly  the  contrary  cannot  be  confidentlv  as- 
■erted,  that  what  the  Company  required  of  the 
applicant  as  a  condition  precedent  to  any  bind- 
ing contract  was,  that  be  would  observe  the 
utmost  good  faith  towards  It,  and  make  full,  di- 
rect ana  honest  answers  to  all  questions,  with- 
out evasion  or  fraud  aud  without  supprfr-sion, 
misrepresentation  or  concealment  of  facts  Avith 
<*3  which  the  Company  ought  to  be  made  ocquaiut- 
ed;  and  that,  by  so  doing  and  ouly  by  so  doing, 
would  be  bo  deemed  to  have  made  "fair  and 
trae  answers." 

If  it  be  said  that  an  individual  could  not  be 
afllicted  with  tbe  diseases  specified  in  theappH* 
cation,  without  being  cognizant  of  the  fact,  the 
answer  is  tiiat  the  jury  would,  in  that  case,  have 
DO  scriolu  difllculty  in  finding  that  he  had  failed 
to  communicate  to  the  Company  what  be  knew 
or  should  have  known  was  material  to  the  risk, 
and  that,  consequently,  for  the  want  of  fair  and 
true  answers,  the  policy  was,  by  its  terms,  null 
and  void.   But,  wnether  a  disease  is  of  such  a 
character  that  Its  existence  must  bave  been 
knovrn  to  the  individual  afflicted  with  it  and, 
therefore,  whether  an  answer  denying  its  ex- 
istence was  or  not  a  fair  and  true  auswer, 
is  a  matter  which  should  have  been  submitted 
to  tbe  juiy.   It  was  an  erroneous  construction 
of  tbe  contract  to  bold,  as  the  court  below  did, 
that  the  Company  was  relieved  from  liabil- 
ity if  it  appeared  Qiat  the  insured  was,  in  fact, 
anlicted  with  tbe  diseases,  or  any  of  them,  men- 
tioned In  the  charge  of  the  court.   The  ]ury 
should  bave  been  instructed,  so  far  as  the  mat 
ters  here  under  ncamination  are  concerned, 
that  the  plaintiff  was  not  precluded  from  re- 
covering on  the  policy,  unless  it  appearetl  from 
all  the  circumstances,  including  tiie  nature  of 
the  diseases  wiUi,wliIch  the  insiwed  was  alleged 
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to  have  been  aflOicted,  that  he  knew  or  bad  re^ 
son  to  believe,  at  tbe  time  of  bis  application, 
that  he  was  or  bad  been  so  afflicted. 

ItrenUt»frmn  tehat  has  hem  mxid  ttat  thejit^ 
merit  must  be  reversed,  tciUi  directitms  to  set  asM» 
the  verdict,  and  for  furVur  proceedings  conti^mi 
vith  Vtit  opinion.  It  is  so  ordered. 

Trueoopf.  Test: 

J  ames  H.  Ho  Kenney,  Cilerk,  Sup.  Court,  U.  S. 


UNITED  STATES,  Appt, 

V. 

HERBERT  M.  CARPENTER. 
(8ee&  O.  Beportsr^  «U817-m) 
fydian  lands— reserwUion  Ina^. 

L  Where  land  Is  renrved  tor  tbe  use  of  an  Indian 

Tribe  by  treaty.  It  cannot  be  taken  up.  eltlier  1^ 
settlement  or  by  location,  UDdw  tlie  Loulriona  Ag- 
ricultural Coll»es(aip. 

2.  The  treaty  la  nouoe  that  tiie  Iwd  wIU  be  X9- 
taloed  by  the  tiovemment  for  tbe  use  of  the  In- 
diana, aoo  this  purpose  cannot  be  defeated  by  tbe 
aotton  of  any  officers  of  tbe  land  department, 
[No.  292.] 

Argued  Apr.  «,  m4.    DeiSded  Apr.  14, 1884. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  District  of  Minnesota. 
Tbe  history  and  facts  of  the  case  appear  In 
tiie  opinion  of  the  court. 

Mr.  Wm.  A.  Maurx,  Asst.  Attp-Osn.,  for 
appellant. 

Mmrs.  John  B.  Sanborn  and  W.  H.  San- 
bem,  for  appellee. 

Jfr.  Jv^ice  Field  delivered  the  opinion  of 
the  court: 

This  is  a  suit  in  equity,  to  vacate  a  patent  of 
the  United  States  issued  to  one  August  Cluen- 
sen,  on  the  15th  of  May,  lUti,  embrudngatract 
of  land  In  the  County  ca  Pipestone,  In  toe  State 
of  Minnesota,  described  as  the  southwestern 

auarter  of  section  one  (1)  in  townsliip  one  bun- 
red  and  six  (106),  range  forty  six  (46)  west  of 
the  fifth  (6th)  principal  meriduin,  according  to 
tbe  government  surveys.  The  ground  of  the 
suit  &,  that,  by  Treaty  between  the  United  States 
and  the  Yankton  Tribe  of  Sioux  or  Dacotoh 
Indians,  ratified  on  the  26th  of  February,  1859. 
the  tract,  which  embraces  what  is  known  as  the 
Red  Pipestone  Ouarry,  in  that  county,  was  re- 
served from  sale  or  appropriation  under  any 
scrip  or  warrant  of  tbe  government.  The  8ui 
article  of  tbe  Treaty  stipulated  that  tbe  Yank- 
ton Indians  should  be  secured  in  the  free  and 
unrestricted  use  of  tbequarry,or80much  there- 
of as  they  have  been  acciustomed  to  frequent  and 
use  for  the  uurpose  of  procuring  stone  for  pipes; 
and  the  Umted  States  agreed  to  cause  to  be  sur- 
veyed and  marked,  so  much  thereof  as  should 
be  ' '  Necessary  ana  proper  for  tbat  purpose,  and 
retain  the  same  and  keep  U  open  ana  free  for 
the  Indians  to  visit  and  procure  stone  for  pipes, 
solonjgasthey  shall  desire."  Revision  of  Ind. 
Treaties,  860.  The  bill  alleges  that  the  tract  de- 
scribed is  a  part  of  the  Red  Pipestone  Quany 
mentioned  in  this  article. 

In  the  execution  of  their  agreement, tbe  United 
States  caused  so  much  of  the  quarry  as  appeared 
to  be  necessary  and  proper  for  the  purposes  of 
the  reservation  provided  for  to  be  surveyed  and 
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narked.  A  dluram  and  the  field  notes  of  the 
[848]  voTT^  were  duly  returned,  filed  and  recorded 
in  the  General  Land-Office,  and  In  the  office  of 
the  Surveyor-General  of  Minnesota.  In  Feb- 
ruary, 1860,  copies  of  them  were  transmitted  by 
the  Conuniasioner  of  the  General  Land-Office  to 
the  Surreyor-Gcneral  of  the  United  States  for 
that  State,  with  instructions  to  lay  the  same 
down  on  the  map  of  the  State  in  his  office  and 
to  respect  them  when  the  public  surveys  reached 
the  locality,  by  closing  their  lines  upon  the  res- 
ervation. At  uiis  time  the  land  included  in  the 
reservation  was  not  surveyed;  but  afterwards, 
for  some  unexplained  reason  and  in  violation  of 
the  Instructions,  it  was  surveyed  with  otiier  pub- 
lic lands  in  its  vicinl^.  In  July,1872,  after  this 
survey.the  commissioner  directed  the  Survey or- 
Geneml  to  locate  the  reservation  on  the  official 
plat  in  his  offlce,  from  the  field  notes  and  plat 
of  Uie  original  survey,  and  to  transmit  authen- 
tic copies  to  the  general  and  local  land-offices; 
or,  if  it  sliould  be  impossible  to  locate  it  from 
these  data,  to  direct  a  re-8urvey  of  the  tract,  so 
that  it  might  be  located  and  described  upon  the 
official  pliita,  and  its  boundaries  xeqiected  In  ac- 
cordance with  the  Treaty. 

In  pursuance  of  these  Instructions,  the  Sur- 
Teyor-Oeneral  caused  a  re-survey  of  the  quanr 
reserve  and  immediately  markea  it  upon  the  of- 
ficial plats  in  his  office.  Its  boundaries,  as  re- 
surveyed,  correspond  and  are  substantially  co- 
incident with  the  lines  of  the  original  survey 
and  embrace  the  quarter  section  of  land  above 
described,  Notwithstandinff  the  reservation  by 
the  terms  of  the  Treaty  and  its  survey  and  ap- 
propriation to  the  purposes  mentioned,  one  Au- 
gust Cluensen,  on  the  15th  of  July,  1871,  was 
permitted  by  the  land  officers  of  the  district  to 
locale  upon  the  quarter  section  a  piece  of  land 
scrip  issued  luider  the  authority  of  the  laws  of 
the  United  States.known  as  Louisiana  Agricult- 
ural College  scrip,  and  to  enter  the  section  at 
that  office  with  this  scrip.  On  the  15th  of  Hay, 
1874,  a  patent  was  issued  to  him  pursuant  to  his 
entiy.  All  the  interest  which  he  thus  acquired, 
If  any,  was  subsequeutiy  transferred,  by  divers 
mane  conveyances,  to  the  defendant,  Herbert 
M.  Carpenter,  who  now  claims  to  be  the  owner 
of  tbe  premises  covered  by  the  patent  The  bill 
avers  that  all  the  providona  of^  the  Trea^  are 
still  in  force;  tliat  the  Yankton  Indians  have  al- 
[349]  vays  continued  to  visit  and  procure  stone  from 
the  quarry  and  have  always  desired  and  still 
desire  so  to  do;  and  that  the  officers  and  agents 
of  the  Government,  in  all  that  they  did  in  con- 
nection with  the  entry  of  the  land  and  issuing  the 
patent,  acted  without  authoritv  of  law  and  in 
violation  of  the  provisions  of  tne  Treaty.  The 
bill  amdudes  with  a  imyer  for  a  deoee  that 
the  patent  and  the  enuy  on  which  it  rests  may 
be  vacated  and  fOT  further  relief.  To  this  tml 
the  defendants  demurred,  for  want  of  equity. 
Hie  demurrer  was  sustained  and  the  bill  dis- 
missed; and  the  case  comes  hereon  appeal. 

The  action  of  the  Government,  In  causing  the 
tract  described  to  be  marked  on  the  official  plats 
in  the  land-offices  as  reserved  from  sale,  was 
clearly  within  the  line  of  its  duty  under  the 
stipidations  of  the  Trea^.  The  bill  alleges  that 
the  tract  was  a  part  of  the  Red  Pipestone  Quarry 
mentioned  in  the  8th  article.  After  the  Ireaty, 
nntil  the  survey  was  made  and  the  actual  extent 
of  the  reseomtum  was  thus  designated,  no  port 
4&S 


of  the  land  fsontoining  the  quarry  could  han 
been  taken  up  eittier  by  setUen^ent  or  br  loca- 
tion under  the  Louisiuta  Agricultural  Golli«e 
scrip.  The  whole  of  such  land  was,  by  ue 
Treaty,  withdrawn  from  private  entry  or 
propriation  until  the  Government  had  detei^ 
mined  whether  any  portion  less  than  the  whole 
should  be  reserved.  Its  power  of  selection,  if 
the  whole  was  not  retained,  could  not  he*  re- 
stricted by  the  action  of  jwivate  parties.  So. 
in  any  view  which  can  be  taken,  the  entry  of 
Cluensen  was  void.  It  matters  not  whether  the 
land  had  been  surveyed  or  not,  the  Treatv  was 
notice  that  a  part  ot  the  quarry  would  oe  re- 
tained by  the  Qovemment  and  that  the  whole 
might  be  for  the  use  of  the  Indians.  This  pnr^ 
pose  and  the  stipnlatiim  <tf  the  United  States 
could  not  be  defeated  by  the  action  <d  any  offl* 
cers  of  the  land  departmmt. 

Ttt«  eowrt,  thereon  emd,  in  Kutaining  th$ 
demurrer.  The  aeeree  mvtt,  aceordiMlp,  be  re 
vereed,  viith  direetioru  Uxwrruie  the  dsmurrer, 
the  dtfeTidant  to  Aaw  taws  to  atuwer/  and  itu 
90  ordered. 
ntaeoopr.  Test: 

James  H.  BCcKemMir.  Ctek,  Sop.  Court,  JJ.  8. 


ROBERT  a  CHAHBERSsT  al.,  4I9X^> 
«. 

JAMES  HARRINGTON  vr  al. 

(Bee  8.  a,  Boporter<s  ed.,  880-«S8.) 

Itevieic  of  proeeedii^fe  to  obtain  patent  of  minenU 
lande—rcquiremetUqf^ate—nece»»ar$  writ 
on  joint  uaimt. 


1.  Jo  a  prooeedliicr  under  sections  2388  and  2391 R.  &, 
to  obtain  a  patont  for  mineral  lauds  of  the  United 
StatfM,  If  tlie  amount  In  oontmvoray  is  suffltdont  In 
acasetriedlDacxiurt  of  the  Vnlted  8totas,orthe 
proper  case  Is  made  on  a  writof  error  to  a  State 
Court,  the  Judgment  may  be  tonight  to  tbis  court 
for  lovlew. 

2.  Set^Hm  SSN  R.  ft  requires  that  Bome  work  ahouM 
be  done  on  even'  cUnlm  to  mineral  land  In  everr 
year,  from  the  date  of  the  dlsoovery  until  tiie  tone 
of  the  patent. 

a  Wbon  several  olalms  an  held  in  oommon  and 
are  oontls uous,  the  necessary  work  to  keep  than  oil 
all%'e,  may  be  done  on  one  of  them ;  but  it  must  equal 
In  valuewat  which  would  be  required  on  all  the 
olalms  If  they  were  snMuate  or  iDoependent 
[No.  281.] 

Argued  Apr^l.B,  1884.  JkddedJpr,  14,188$. 

APPEAL  from  the  Supreme  Comrt  of  tiie  Ton 
ritory  of  Utah. 
This  action  was  brought  in  the  District  Court 
of  the  Third  Judicial  District  of  Utah  Territoiy 
under  section  2826.  R.  S.,  upon  an  adverse 
chiim  filed  in  the  Land-Office  of  the  United 
States  at  Salt  Lake  City  bv  the  plaintiffs,  con- 
lestlog  the  right  of  the  defendants  to  a  patent 
for  a  mining  location  called  The  Switzerland. 

A  judgment  for  the  plaintiffs  was  rendered 
by  the  district  court  The  defendanta  appealed 
to  the  Supreme  Court  of  Utah,  when  the  judg- 
ment was  ^rmed.  Whereupon,  tiie  defeiuanis 
appEAled  to  this  court 
The  case  Issuffidentiy  stated  by  the  court 
Mesart.  S.  ShelUbarffer,  Jf.  Wiieonani 
0.  W.  BenneU,  for  appellants. 

Meetre.  John  K.  KoBride  and  /.  0. 
Butherkmdt  foriq^eUees. 
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Mr.  Ju^iee  Killer  deliTered  the  opinion  of 
fbt  eout: 

This  Is  an  appeal  from  the  Buprenw  Court  of 
the  Territorr  of  Utah. 

The  caae  has  Its  origin  in  a  proceeding  under 
aections  2335  and  2826  of  the  Revised  Statutes, 
to  obtain  a  patent  for  mineral  lands  of  the  Unit- 
ed States. 

ill  The  first  of  these  sections  requires  that,  after 
a  discovery  of  a  mine  or  lode  and  the  steps  re- 
onired  to  mark  out  and  assert  a  claim  to  It,  if 
(he  discoverer  desires  a  patent,  he  shall  give 
notice  of  that  fact,  by  a  publication  for  sixty 
days,  the  nature  of  which  is  such  as  to  call  the 
attention  to  the  proceeding  of  anyone  having  an 
adverse  claim.  Section  2SBi6  requires  of  any 
person  desiring  to  contest  the  claimant's  right, 
to  file  his  adverse  claim  In  the  land-of&ce,  with 
the  particulars  of  It,  under  oath.  It  then  de- 
clares: "It  shall  be  the  duty  ot  the  adverse 
claimant,  within  thirty  days  after  filing  his  claim 
to  commence  proceeding  in  a  court  of  compe- 
tept  jurisdiction,  to  determine  the  question  of 
the  right  of  possession  and  prosecute  the  same 
▼ith  rcasoaaUe  diligence  to  final  Judgment,and 
a  failure  to  do  so  wall  be  a  waiver  of  his  ad- 
verse claim."  It  is  then  provided  that,  on  fil- 
ing a  copy  of  the  judgment  roll  in  the  case,  with 
the  register  of  the  tand-offiee,  and  making  the 
other  requisite  showing,  a  patent  shall  issue  to 
the  successful  i>arty  in  the  litigation. 

It  is  now  urged  that  sudi  a  judgment  Is  not 
aubject  to  review  in  this  court,  and  the  appeal 
ahould  be  dismissed. 

But  It  is  apparent  that  the  statuto  requlrss  a 
ladlda]  proceeding,  in  a  competent  court.  What 
Is  a  competent  court  is  not  ^wctflcally  stated, 
but  it  undoubtedly  means  a  courtof  ffenoral  ju- 
fisdiction.  whether  It  be  a  State  Court  or  a 
Federal  Court;  and  as  the  very  essence  of  the 
trial  is  to  determine  rights  by  a  regular  pnx^- 
ure  in  such  court,af  ter  the  usual  methods^hich 
rights  are  dependent  on  the  laws  of  tiie  United 
States,  we  see  no  reason  why,  if  the  amount  In 
controversy  Is  sufficient  In  a  case  tried  in  a  court 
of  the  United  States,  or  the  proper  case  Is  made 
on  a  writ  of  error  to  a  State  Court,  the  judg- 
ment may  not  be  brought  to  this  court  for  re- 
view, as  In  other  similar  coses.  BUkv.  Meagher. 
104  U.  8.,  279  [XXVI.,  735]. 

The  only  question  on  the  merits  of  the  case 
ruulring  much  attention  arises  out  of  the  re- 
quirement of  section  2824  of  the  Revised  Stat- 
utes,  that  some  work  should  be  done  on  every 
*J  claim.  In  eveiy  year,  from  the  date  of  the  dis- 
covery until  the  issue  of  the  patent  The  lan- 
gnage  of  the  statute  on  the  subject  is  this: 

"On  each  claim  located  after  the  10th  day  of 
lUy,  1878  and  until  a  patent  has  been  Issued 
therefor,  not  less  than  91OO  worth  of  laborshall 
be  performed  or  improvements  made  during 
each  year.  On  all  claims  located  prior  to  the 
10th  of  May.  1673,  $10  worth  of  labor  shall  be 
performed  or  improvements  made  by  the  10th 
«ay  of  June.  1674.  and  each  year  thereafter  for 
•«ach  one  hundred  feet  In  length  along  the  vein 
luitil  a  patent  has  been  issued  therefor;  but  when 
wuch  claims  are  held  in  common,  sudieiroendi* 
^ures  may  be  made  upon  any  one  claim.*' 

It  then  provides  for  proceedings  In  favor  of 
■co-owners  who  do  their  work  or  pay  for  it, 
•gainst  those  who  do  not,  to  forfeit  their  Inter- 
cat  in  the  claim. 
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This  latter  clause  clearly  shows  Uiat  one  mean- 
Ing  of  the  phrase  "hdd  in  common"  Is  where 
there  are  more  owners  of  the  claim  than  one, 
while  the  use  of  the  word  eiaimt  held  in  com- 
mon, on  which  work  done  on  one  of  such  claims 
shall  be  sufflclent,  shows  that  there  must  be 
more  thnn  one  claim  so  held,  in  order  to  make 
the  case  where  work  on  one  of  them  shall  an- 
swer the  statuto  as  to  all  of  theoL 

It  is  not  difficult.  In  looking  at  the  policy  of 
the  government  in  regard  to  its  mineral  lands, 
to  understand  the  puipose  of  this  provision. 
For  many  years  after  discovery  of  the  rich  de- 
posits of  gold  and  silver  in  the  public  lands  of 
the  United  States,  millions  of  dollars'  worth  ot 
these  metals  were  taken  out  by  industrious  min- 
ers without  any  notice  or  attention  on  the  part 
of  the  government.  The  earliest  legislation  by 
Congress  simply  recognized  the  obligatory 
force  of  the  local  rules  of  each  mining  locali^ 
in  regard  to  obtaining,  transferring  and  identi- 
fying the  possession  of  these  parties. 

L^r,  provision  was  mode  for  acquiring  title 
to  the  huid  where  these  deposits  were  found, 
and  prescribing  rules  for  the  location  and  iden- 
tification of  claims,  and  securing  their  possea- 
sion  against  trespass  by  others  than  their  dis- 
coverers. 

But  in  all  this  leg^latlon  to  the  present  time, 
though  by  appropriate  proceedings  and  the 
payment  of  a  very  small  sum,  a  leffal  title  in  [353] 
the  form  of  a  patent  may  be  obtained  for  such 
mines,  the  possession  under  a  claim  established 
according  to  law  Is  fully  recognized  by  the  Acts 
of  Congress,  and  the  patent  adds  Itttle  to  the 
security  of  the  party  in  continuous  possession 
of  a  mine  he  has  discovered  or  bought. 

These  mineral  lands  being  thus  open  to  the 
occupation  of  all  discoverers,  one  of  the  first 
necessities  of  a  mining  neighborhood  was  to 
make  rules  by  which  this  right  of  occupation 
should  be  governed  as  among  themselves,  and 
it  was  soon  ^Uscovered  that  the  same  person 
would  mark  out  many  claims  of  discovery  and 
then  leave  them  for  an  Indefinite  length  of  time, 
without  further  development  and  without  act- 
ual possession  and  seek  in  this  manner  to  ex- 
cluae  others  from  availing  themselves  of  the 
abandoned  mine.  Toremedy  this  evil,  a  mining 
regulation  was  adopted,  that  some  work  should 
be  done  on  each  daim  in  every  year  or  It  would 
be  treated  as  abandoned. 

In  the  statute  we  are  considering.  Congress, 
when  It  came  to  regulate  these  matters  and  pro- 
vide for  granting  a  title  to  claimants,  adopted 
the  prevalent  rule  as  to  claims  assorted  prior  to 
the  statute  :  and  sa  to  those  made  afterwards, 
it  required  |100  worth  of  labor  or  improvement 
to  be  made  in  each  year  on  avary  claim. 
Clearly,  the  purpose  was  the  same  as  in  the 
matter  of  simUar  reguhttlons  by  the  miners, 
namely :  to  require  every  person  who  asserted 
an  exclusive  r^ht  to  his  discovery  or  claim  to 
expend  someth^g  of  labor  or  value  on  it  as  ev- 
idence of  his  good  faith  and  to  show  that  he 
was  not  acting  on  the  principle  ot  the  dog  in 
the  manger. 

When  several  claims  are  held  in  common,  it 
is  In  tiie  line  of  this  policy  to  allow  the  neces- 
sary work  to  keep  them  all  alive,  to  be  done  on 
one  of  them.  But,  obviously,  on  this  one  the  ex- 
penditure of  money  or  labor  must  equal  in  value 
that  whidi  would  be  required  on  all  the  claims  if 
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tlioy  were  Reparato  or  Independent.  It  is  equally 
clear  tbat  in  such  case  the  claims  must  be  con- 
tiguous, so  tbat  cacb  claim  thus  associated  may 
In  some  way  be  benefited  by  the  work  done  on 
one  of  them. 

The  principle  to  well  stated  by  Judge  Sawyer 
tntbecaseof  if.ift Jf.  Co.v.  CaUi»9n,  6 8&wj., 
489. 

"  Work  done,"  he  says,  "outside  of  the  claim, 
C8S4]  or  outside  of  any  claim,  it  done  for  the  purpose 
and  as  a  means  of  prospecting  or  developing  the 
claim,  as  in  cases  of  tunnels,  drifts,  etc.,  is  as 
available  for  holding  the  claim,  as  If  done 
within  the  boundaries  of  the  claim  itself.  One 
general  system  may  be  fcomed,  well  adapted 
and  intended  to  work  seTeroi  contiguous  claims 
or  lodes ;  and  where  such  to  the  case,  work  in 
furtherance  of  the  aystem  to  work  on  tiie  claims 
intended  to  be  developed."  In  thecase  of  Jaek- 
aon  V.  i2o&v,  decided  at  the  present  Term,  109  U. 
B..  440  [2XVII. ,  990],  similar  language  to  used. 
'*  It  often  happens  tliat,  for  the  development  of 
a  mine  upon  which  several  claims  have  been  lo- 
cated, expenditures  are  required  exceeding  the 
value  of  a  single  claim,  and  yet  without  such 
expenditures  the  claim  could  not  be  successfully 
worked.  In  such  cases  it  has  always  been  the 
practice  for  the  owners  of  the  different  locations 
to  combine  and  work  them  as  one  general 
claim  ;  and  expmdltures  which  may  be  neces- 
sary for  the  devdopment  of  all  the  claims  may 
then  be  made  on  one  of  them.  *  *  *  In  other 
words,  the  law  permits  a  general  system  to  be 
adopted  for  adjoining  claims  held  in  common 
and,  in  such  case,  the  expenditures  required 
may  be  made  or  the  labor  be  performed,  upon 
anv  one  of  them."  That  was  a  case  of  placer 
mining  in  which  the  tailings  from  one  claim 
were  carried  by  a  flume  and  depodted  on 
another  which  was  contiguous,  and  it  was  held 
this  latter  claim  was  not  aided  but  its  develop- 
ment rather  injured,  by  this  work.  Thto  claim 
was  not,  therefore,  kept  valid  by  such  work, 
and  some  remarks  were  made  in  the  opinion 
which  would  not,  perhaps,  be  strictly  applicable 
to  discoveries  and  woru  done  in  developing 
lodes  or  veins. 

In  the  case  before  ns,  the  appellees  became 
successively  owners  of  three  claims  contiguous 
to  each  otfier,  supposed  to  be  located  on  the 
same  lode.  These  were,  first.  The  Parley's  Park 
claim ;  second.  The  Central ;  and  third.  The 
Lady  of  the  LoJce.  They  continued  their  work 
on  The  Parley's  Park  claim  from  1872  until 
July  10,  1878,  when  they  transferred  it  to  The 
Lady  of  the  Lake  claim,  and  did  no  more  work 
on  the  other  untO  September  18,  1879,  when  one 
Casddy,  claiming  that  The  Parley's  Park  claim 
was  forfeited  for  want  of  work  on  it  for  more 
than  a  year,  located  a  mining  dalm  called  'nie 
[356]  Accidental,  which  embraces  the  premises  in  dis- 
pute and  which  to  part  at  The  Farley's  Park 
claim. 

Thto  claim  of  Cassldy,  The  Accidental,  to  the 
one  on  which  appellants,  who  became  its  own- 
ers, now  rely,  and  if  the  work  done  on  The  Lady 
of  the  Lake  is  not  work  done  in  common  on  the 
three  claims  of  appellees,  within  the  meaning 
of  the  statute,  the  cMm  of  the  appeUants  must 
prevail. 

The  finding  of  facts  Uw  oooit  below  on 
that  point  to  as  follows : 

"Otb.  That,  during  the  year  beglimlngoa  the 
«4 


19th  of  July,  1878,  the  owners  of  The  Pariey's 
Park  claim  were  ^so  the  owners  of  two  certain 
claims,  called  respectively  'The  Central  and 
Lady  of  the  Lake— The  Central  adjoining  The 
Faricnr's  Park,  and  Ladjot  the  Lake  adjoning 
The  Coitral  mining  cudm— and  that,  with  a 
view  to  the  future  working  and  development  of 
all  three  of  said  ctoims,  the  owners  thereof  lo- 
cated what  to  called  the  "  main  shaft "  In  The 
Lady  of  the  Lake  surface  ground.  That  said 
abaft  Is  in  such  proximitvtosaid  Parley's  Park 
mining  claim  that  work  In  It  has  a  tendency  to 
develop  said  claim,  and  said  shaft  was  located 
and  intended  for  the  purpose  of  developiiig  all 
of  said  claims. 

I  find  that  during  said  last  named  year,  wo  A 
was  prosecuted  in  md  shaft,  and,  by  improve- 
ments made  thereat,  exceeding  in  value  $800, 
and  of  not  less  than  f  3,000  in  value.  No  work 
was  done  in  said  year  after  July  19,  1878,  and 
raior  to  the  ISth  day  of  September,  1879,  in  The 
Pariejr's  I^k  suruue  ground,  or  within  Its  lim- 
itary the  owners  thereof." 

We  are  of  opinion  that  thto  brings  the  case 
clearly  within  the  principles  we  have  laid  iovm, 
and  the  work  was  effectual  to  protect  The  Par- 
ley's Park  claim  against  an  Intruder. 

By  the  Act  of  f'ebruaiy  11,  1875,  18  Stat  al 
L.,  816,  section  2S24  was  so  amended  tbat  work 
on  a  tunnel  in  a  mine  should  be  held  to  dispense 
with  work  on  the  surface  and  taken  and  consid- 
ered as  work  expended  on  the  lode,  whe^er  lo- 
cated prior  to  or  since  the  passage  of  that  Act 
We  are  not  able  to  see  that  tbto  affects  the 
character  of  other  work  to  be  done  or  improve- 
ments to  be  made  according  to  the  law  as  it  stood 
before,  except  as  It  gives  a  apcdal  value  to 
making  a  tunnel. 

The  quMtioos  r^ied  on  the  admission  oi  er-  [356] 
Idcnoe  to  prove  the  existenoe  and  discovery  of  a 
lode  by  d^cndonts  were,  we  think,  well  decided 
and  need  no  further  comment 

37t«  decree  of  the  Supreme  Court  qf  Utah  i$ 
qfflrmed. 
True  copy.  Test: 

James  H.  McKenney,  deA,  Sup.  Court,  V.  8. 


ANTON  EUiERS,  Appt., 

V. 

N.  C.  BOATMAN  et  al. 
(See  B.  0.,  B«porter*B  ed.,8B6, 8S7.) 
IfoUee  ^  daimfor  a  mins—JitidingB  <^  fad. 

L  In  a  contest  for  a  mine  under  section  2838  of 
the  Revised  Statutes,  whether  the  notice  and  de- 
SGrlptton  of  the  claim  were  suflloieat  to  apprise  oth- 
er prospectors  of  its  precise  location,  la  a  question 
of fact 

2.  On  appeal,  this  court  Is  required  to  accept,  as 
true,  the  Ondlngs  of  fact  made  by  the  Supreme 
Courts  of  the  Territories. 

[No.  207.1 

SubmitUdJpr.  S,  1884.  Deeded  Apr.  14, 1884. 

APPEAL  from  the  Su^eme  Court  of  the 
Territory  of  Utah. 
Thto  action  was  brought  in  the  Third  Dis- 
trict Court  of  Utah,  by  the  appellant,  to  estab- 
lish hto  alleged  title  to  a  certam  mining  claim. 
The  court  rendered  judgment  for  the  defend- 
ant. Thto  judgment  having  been  affirmed,  on 
^peal,  by  the  court  bdow,  the  pUintifl  ap- 
pealed to  thto  court 

111  U.  & 


Digitized  by 


Google 


1888. 


HOUBTON,  BTC.  B.  B.  Ca  T.  BHIBLKT. 


The  fiacts  of  the  case  suffldraUj  appear  Id 
ttie  opinion  of  tbe  court 
•  Mr.  C.  K.  GUehriBt,  for  qjpellant 

Mr.  C  W.  Bennett,  for  appellees. 

Mr.  Jvttiee  BUller  delivered  the  opinion  of 
the  court: 

This,  like  Ae  preceding  case,  is  an  appeal 
from  the  decree  ot  the  Supreme  Court  of  Utah 
In  a  contest  for  a  mine  earned  on  under  section 
tests  of  the  Revised  Statutes. 

The  appellant  does  not  deny  the  priority  of 
location  or  the' continuous  work  on  lf\ie  Nabob. 
Ibe  claim  of  the  appellee,  but  iosisU  that  the 
notice  and  description  of  the  claim  of  the  de- 
fendants were  not  sufflcient  to  apprise  other 
prospectors  of  its  precise  location. 

This,  in  the  first  place,  is  matter  of  fact  and 
was  found  by  the  court  bdow  against  appel- 
lut,  for  we  think  that  the  following  language, 
though  called  by  the  Judge  a  conclusion  of 
law,  18  really  a  finding  of  facts,  namely: 

"1.  That  the  notice  of  the  location  of  The 
Kabob  mining  claim  contained  a  auificient  de- 
'1  acription  by  reference  to  natural  objects  and 
permanent  and  well  known  monuments  to  iden- 
tifv  the  same. 

2.  That  said  Kabob  claim  was  bo  marked  on 
the  ground  that  its  boundaries  could  be  readily 
placed," 

If,  however,  we  revert  to  the  specific  findings 
of  fact  so  named  in  the  record,  we  think  the 
second  and  fourth  findings  which  give  a  more 
minute  description  of  the  courses,  distances, 
natural  objects  and  stakes,  justify  tbe  two  cou- 
dustons  above  recited. 

A  point^  made  by  appellant  that  the  Flag- 
staff Mining  Company  was  in  possession  of  the 
lode  at  the  time  The  Nabob  claim  was  located. 

We  do  not  see  how  this  would  improve  the 
Bubsec^uent  location  of  appellant. 

But  itiasufficient  to  say  that  no  such  finding  is 
made  by  the  court  In  regard  to  the  Flagstofl 
claim. 

By  chapter  80  of  the  Acts  of  Congress,  ap- 

f roved  April  7,  1874,  supplement  to  Revised 
tatutes,  1 3,  tms  court  Is  required  to  accept  tbe 
findings  of  fact  made  by  the  Supreme  Courts  of 
tbe  Territories,  as  true,  on  appeal  to  this  court 
See,  Strinafelltne  v.  Cain,  99U.  S.,  eiOfXXV., 
mV.HeehtY.  B0Uffh0n,m  V.  8..  235  [XXVL, 
1018]. 

In  this  case  the  Supreme  Court  in  its  Judg- 
ment afilrms  the  findings  of  the  district  court. 
At  w  Uiink  Uttjudgment  of  t/is  Supreme  Court 
of  Utah  waa  right,  on  the  facta  ao  fourid,  Viere  it 
nothijtg  left  but  to  affirm  the  judgment,  and  it  it 
90  ordered. 

True  copy.  Test: 

James  H.  MdKennert  CleA,  Bap.  Ooort,  17.  S. 


HOUSTON  AND  TEXAS  CENTRAL 
RAILWAY  COMPANY  nAS..,Appt. 

V. 

THOMAS  M.  SHHILEY. 
<See  B.  OL,  Beporter<s  ed^  8B8-M1.) 

BmowU  qf  eautet — tubHOuted  partiet — eases 
fcUmeed. 

'  Nora.— Bentovolo/eauMa  under  Aetu 
L  IToder  theAetof  ISTSaBultcannotbenmored  -sstiAfp.  SeenototoKojWT.  IM.B.B.* 
on  the  ffround  of  eltlMHislilpi  unless  tbe  teqidBtte«aaOU.B..ZXT^M 


dtlnnshlp  existed,  both  when  the  oult  was  begun 
andwboi  the  pettaoo  for  removal  was  filed. 

S.  A  substituted  party  cornea  into  a  sulk  nibleot 
to  all  the  diaablUtieeoC  him  whose  plaoe  he  tafces^ 
ao  to  aa  the  tight  of  removal  Is  concerned.   

8.  Gibson  V.  Bruce,  ZZTXl.,  and  Oatde  t.  BUSt 
anU,  followed. 

[No.  1088.] 

Submitted  Mar.  94, 1894.  Decided  Apr. 14,1884. 

APPEAL  from  the  CircuitCourt  of  theUnited 
States  for  tbe  Northern  District  of  Texas. 
The  history  and  facts  of  the  case  qtpear  fa 
the  opinion  oi  the  court. 
Mr,  John  O.  Winterk  for  appdlants. 
Mr.  jr.  HvUey  Aghtoii,  for  appellee. 

Mr.  Oh^f  Justice  Watte  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  an  order  renumding  a 
cause  removed  from  a  State  Court  The  record 
shows  that  the  suit  was  begun  by  Shirley,  the 
appellee,  a  citizen  of  Texas,  on  tbe  16th  of  July, 
1870,  in  the  District  Court  of  McLeniuD  Coun- 

g;  Texas,  aeatost  the  Waco  T^  Ballroad 
ompany,  a  Texas  corporation,  to  recover  a 
balance  claimed  to  be  due  on  a  contract  for  the 
construction  of  the  railroad  of  tbe  defendant 
company.  The  company  answered  the  petition 
on  the  35th  of  November,  1870.  Supplemental 
petitions  were  filed  on  the  16tb  and  17th  of  De- 
cember, 1872,  bringing  in  the  Houston  and 
Texas  Central  Railroad  Company,  another  Tex- 
as Corporation,  as  a  defendant.  The  case  was 
tried  to  a  jury  on  the  2d  of  February,  187S. 
and  judgment  rendered  In  favor  of  Shirley. 
This  judgment  was  reversed  by  the  Supreme 
Court  of  the  State  on  tbe  38th  of  December,  r-,-*, 
1875,  upon  awritof  error  brought  by  the  Waco  '■*•*»•■' 
Tap  Company,  and,  on  the  16th  of  March,1877, 
the  cause  was  remanded  to  tbe  District  Court 
for  further  proceedings.  After  the  case  got 
back  to  tbe  Di^ct  Court  the  petition  was  sev- 
eral times  amended,  to  the  cfTect  that  since  the 
commencemeot  of  the  suit  the  road,  road-bed, 
franchises,  etc.,  of  the  Waco  Tap  Company  had 
been  sold  to  the  Houston  and  Texas  Central 
Company  under  a  deed  of  trust,  and  that  the 
Waco  Tap  Company  bad  become  merged  in  the 
Houston  and  Texas  Central  Company.  Tbe 
Housttm  and  Texas  Central  and  the  Waco  Tap 
Companies  answered  this  amended  petition.and 
the  cause  was  a^in  tried  to  a  jury  and  a  Judg- 
ment rendered  in  favor  of  Shirley  on  the  35th 
of  November,  1878.  This  judgment  also  was 
reversed  by  the  Supreme  Court  of  the  St^  on 
the  16tb  of  January,  18^0,  and  the  cause  again 
remanded  to  the  District  Court  for  further  pro- 
ceedings. 
A  statute  of  Texas  provides  that: 
"  Whenever  a  sale  of  tbe  road-bed,  track, 
franchise  and  chartered  powers  and  privileges 
(of  a  raihroad  company)  £s  made  •  •  *  the 
directors  or  managers  of  the  sold  out  company, 
at  the  time  of  the  sale  •  •  •  shall  be  the 
trustees  of  the  creditors  and  stockholders  of  the 
sold  out  company,  and  shall  have  full  power  to 
settle  the  affairs  of  the  sold  out  company,  col- 
lect and  pay  the  outstanding  debts  and  divide 
among  the  stockholders  the  money  and  prop- 
vty  remaining  in  their  hands  after  the  pay- 
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ment  of  the  debts  and  necessaiy  expenses;  and 
the  penons  so  constituted  trustees  shall  have 
the  authority  to  sue  by  the  name  of  the  trustees 
of  such  sold  out  company,  and  may  be  sued  as 
such,  and  shall  be  Jointly  and  severalty  re- 
sponsible to  the  creditors  and  stockholders  of 
such  companv,  to  the  extent  of  the  property 
and  effects  which  shall  come  into  their  hands: 
and  no  suit  pending  for  or  against  any  railroad 
companT  at  the  time  the  sale  may  be  made  of 
its  road-bed,  track,  franchise  and  chartered 
privileges  shall  abate,  but  the  same  shall  be  con- 
tinued in  the  name  of  the  trustees  of  the  sold 
out  company."   Paschal,  Dig.  4916. 

At  the  November  Term,  1861,  of  the  District 
Court,  the  petition  was  again  amended,  and 
John  T,  Flint  and  others,  all  citizens  of  Texas, 
who  ynm  directors  of  the  Waco  T^p  Company 
[3601  ^  ^  ^  roau-bed,  etc., 

brought  in  as  defendants.  In  this  lastomended 
petition,  Shirlcv  describes  himself  as  at  that 
time  a  citizen  of  New  York.  Citations  were 
Issued  to  the  individual  defendants  on  the  18th 
of  April,  1682,  requiring  them  to  appear  and 
answer  on  the  first  Monday  In  May.  At  the 
appointed  time  they  all  appeared  and  filed  a 
draiuixer.  On  the  2MhfrfJuy  they  filed  a  pe- 
tition, accompanied  with  the  necessary  security 
for  the  removal  of  the  cause  to  the  Circuit  Court 
of  the  United  States  for  the  Northern  District 
of  Texas.  In  the  petition  it  Is  stated  that  the 
individual  defendants  were,  at  the  time  the  suit 
was  commenced  against  them,  and  still  con- 
tinued to  be,  citizens  of  Texas,  and  Shirley  a 
citizen  of  New  York,  and  "Tliat  the  main  and 
essential  controversy  in  this  case  Is  between  the 
said  plaintiff  and  the  sold  trustees,  John  T. 
Flint  «t  a/.,  principal  petitioners  herein."  The 
Houston  ana  Texas  Central  Railroad  Company 
united  in  the  petition,  allegias  "That  this  suit 
or  action,  as  against  it,  Is  purdy  incidental  and 
collateral  to  and  wholly  depends  upon  the 
plaintift's  rig^t  to  recover  in  his  said  suit  or  ac- 
tion i^inst  its  co-defendants  herein,  tlie  said 
John  T.  FlintefoZ.,  trustees  of  the  said  sold  out 
company  *  *  *  for  damages  for  breach  of 
contract  by  said  sold  out  company  now  repre- 
sented 1^  said  Flint  et  al.,  trustees." 

The  cause  was  docketed  In  the  Circuit  Court 
on  the  Sd  of  October,  1882,  and  on  tlie  6lh  a 
motion  was  made  to  remand.  This  motion  was 
granted  on  the  18th  of  October,  and  from  the 
order  to  that  effect  the  preeent  appeal  was 
taken. 

We  thfaik  the  Circuit  Court  was  clearly  right 
'  In  sending  the  case  back  to  the  State  Court. 
The  suit  was  begun  in  1870.  At  that  time 
Shirley  was  a  citizen  of  Texas.  The  proceed- 
ing to  bring  in  the  trustees  of  the  sold  out  com- 
pany was  not  the  commencement  of  anew  suit, 
out  the  conUnuation  of  tlie  old  one.  The  trust- 
ees were  nothing  more  than  the  legal  represent- 
atives of  the  company  that  had  been  sold  out 
and  took  its  place  on  the  record  as  a  party.  The 
suit  remained  the  same  but  with  the  name  of 
one  of  the  parties  changed. 

In  Oibmm  v.  Bruee,  lOe  U.S.,  661  [XXVH., 
826],it  was  decided  lhat,iindcr  the  Act  of  March 
8,  1876,  ch.  187  [18  Stat.  atL.  4701  a  suit  could 
[361]  BOt  be  removed  on  the  ground  oi  citizenship, 
unless  the  requisite  citizenship  existed  both 
when  the  suit  was  begun  and  when  the  petititm 
/or  removal  m»  filed;  and  In  CtoUs  v.  BUU, 
466 


[ar^,  1861,  that  a  mbetituted  parte-  conui 
into  %  Buft  subject  to  all  the  dlsoUIIUee  <tf 
him  whose  place  he  takes, »  &r  ■■  the  xlg^it 

of  removal  is  concerned.  The  record  show* 
that  Shirley  was  a  citizen  of  Texas  when  the 
suit  was  begun,  and  the  right  of  the  Railroad 
Company  to  remove  the  suit,  even  if  the  necea- 
sary  citizeoshlp  had  existed,  expired  with  the 
first  Term  of  theSute  Court  after  the  Act  of 
1875  went  Into  effect  at  which  the  case  could 
have  been  tried.  Ijong  after  this  time  had 
elapsed,  the  Railroad  Company  filed  an  answer 
to  an  amended  petition  and  actually  went  to  trial 
in  the  State  Court.  This  trial  resulted  In  an- 
other judgment  against  the  Company,  which 
was  also  reversed  %y  the  Supreme  Court,  and 
the  case  sent  back  for  another  trioL  The  trust- 
ees won  not  brou|^t  in  as  parties  until  all  this 
had  been  done.  It  fotlowi  that  the  necesaaiy 
citizenship  did  not  exist  at  the  commencement 
of  the  suit,  and  that  the  petition  for  removal 
was  filed  too  late.  Witlumt  eontiderinff  at^  ^ 
the  offier  gwttiMain  the  eim,wqglrm1h»<^dat 
to  remand. 

True  copy.  Testt  _ 
James  H.  lloKeonv,  (SeA,  Siqi.  Oonrt,  IT.  L 


BOARD  OF  SUPERVISORS  of  the  Coum 
or  Saxta  Cruz,  Flff.  in  £lrr., 

CL 

SANTA  CRUZ  RAILROAD  COMPANY. 
(See  S.  <X,  Barter's  edn  810, 8>L) 

JwrttOUUon  mr  itateiudgmenti—fediroi  gum- 

Uon. 

1.  This  oourt  has  no  JurMUotionttf  theaase.irtien 
the  federal  question  raised  hum  was  not  preaented 

to  nor  dedded  tir  the  State  Court 

S.  A  decision  In  the  State  Oourt  which  tnvolved  no 
QuestlOD  of  federal  law,  Is  not  reviewable  here. 

[No.  1187.] 
8ubmiUedMar.Sl,1884.  Deeidad  Apr.  14,1884, 

F ERROR  to  the  Supreme  Court  of  the  State 
of  Califonila. 
The  history  and  facts  of  the  eaae  sufSdently 

appear  in  the  opinion  of  the  court. 
On  motion  to  dismlra. 

Mr.  Edward  R.  Taylor,  for  defendant  la 
error,  In  support  of  motion. 

Mr.  S.  O.  HoiiffhtoB,  for  plaintiff  in  error. 
contra. 

Mr.  Chi^JuMtice  Watte  delivered  the  o]^ 
ion  of  the  court: 

This  was  a  suit  brought  by  the  Santa  Gnu 
Railroad  Company  to  require  the  Board  of  Com- 
missioners  of  the  County  of  Santa  Cruz  to  de- 
liver certain  bonds,  claimed  to  be  due  from  the 
county  under  a  contract  with  the  Railroad  Com- 
pany. The  defenses  were:  1,  that  the  contract 
was  unilateral,  and,  therefore,  not  binding  on 
the  coimty ;  2,  that  the  Board  of  Supervisors  ex- 
ceeded Its  authoritv  in  making  the  contract; 
and,  8,  that  a  repealing  statute,  passed  after  the 
contract  was  entered  into,  took  away  the  power 
of  the  Board  to  make  any  further  delivenes  of 

Nora.— £xc«pt<on.  wAen  must  bs  tafcm  to  he  mlU 
aMeonravteHiw  8eeiiutotoPlidi«v.Jta]rer,HU.& 
OS  How.),  UO. 
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bonds.  No  objectton  whatever  wm  made  to  the 
▼alidl^  of  the  statute  under  whkli  the  board 
assumed  to  act  in  making  the  contract  The 
whole  defense  rested  on  the  constnicUon  and  ef- 
fect to  be  given  to  certain  statutes,  which  no 
one  denied  the  constitutional  power  of  the  Leg- 
islature to  enact. 

The  ground  of  federal  jurisdiction,  relied  on 
Id  the  brief  of  counsel  for  the  coun^,  Is '  'That, 
1^  the  issuance  of  the  bonds  demanded  in  this 
proceeding,  the  State  would  deprive  the  tax- 
payers of  the  County  of  Suita  Cruz  of  prop- 
erty  without  due  process  of  law,  contrary  to 
the  right,  privilege  or  immunity  secured  by  the 
l8t  section  of  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States." 

That  was  not  the  question  presented  to  or  de- 
cided by  the  Btate  Court.  In  that  court  the  In- 
gulry  was,  whether  the  proceedings  of  the 
Board  to  charge  the  County  were  according  to 
taw;  not  whether  the  law,  under  which  the  pro- 
ceedings were  had.  was  constitutional  and  bind- 
ing on  the  tax  payers.  The  State  Court  decided 
that  the  proceedings  were  in  accordance  with 
the  requirements  of  the  law.  and  thus  created 
an  obligation,  on  the  part  of  the  county  to  de- 
liver the  Ijonds,  whldi  was  not  discharged  by 
the  repealing  statute  relied  on.  This  deddon 
involved  no  question  of  federal  law  and  b  not 
reviewable  here. 

The  motion  to  ditmiu  it  granted, 

Trueoopf.  Test: 

James  H.  IfoKeoae^,  aerk.  Sup.  OOBrt,U.  8. 


IWS]        JOHN  L  BLAIR.  Pig.  in  Err., 
e. 

COUNTY  OP  CUMINa. 

See  8.  CL,  Beporter^  edn  nam) 

Nibraika  eountg  AondlR.  toAm  valid— vihat  x$  a 
laork  tf  internal  improvement— at^m  agaimt 
county— county  eommiuionert. 

■1.  fionds  hwuod  tlir-  4^011  oO'  I'druinl'iHioacreof  a 
Count}'  [□  NefariLskii.  on  Iwhalt  'if  ji  prf^-iticr.  tii  thvt 
aouPty>  to  aid  «  C"ILlI^ulI5"  la  In itovj c c  tli-,>  wntiir- 

EOwer  of  A  river  fur  tbe  EiJir(jv:-u  uf  {jruiifllinii 
Cs  tTiSt  mills,  artieeuei]  in  an]  in  crjii-.Lnj-  tiri^- a 
work  ui  lnt£;i-iia|  licproveti-.-.  n  i.  ^^itlli[l  iljc  ui-;iiriing 
ot  tho  Act  of  N'c^bruiku.  of  Pii'tiriinry  15. im 
■m«n4ed  bj  tlm  Aot  March  3,  JS70,  t.  Itm,  p.  nil 
and  L.  ISTlf,  p.  I.'v  untl  IJpti.  &Utt.,  ltC3,  ch,  35,  p.  WB. 

S,  AltbDiufb,  iu fuc^  uK'itd  and  itit  coupo^fl, the 
■BSaHuil  is  the  promi^rr,  n  niiic  i-jf^iiVOron  tiu^h 
WttpAH  :taT»dE)vrly  t)ri>ij|.'ljl.  iti^uidt't  the  G< unity. 

3L  Where  bucu  boiulij  ].iJri;ort,  mi  iliwr  i'.m;,  t•^ 
JiHiLoJ  by  (tiobijLird  iitwiiimv  ■e-ijnLiTil--5i.-[ii-r--,  fin 
Imlt  ut  lliO jirtuint't.  iiu'l  .'in:  si^iiu  l  by  tJn-i  iiii  iiijin 
of  the  bcBTil,  am]  uttoleit  by  its  cJerk  wtnj  ia  al« 
tbe  clerk  uf  the  County  Bud  are  sealirf  with  tlie 
seal  ot  the  CouDtv,  and  the  coupons  on  signed  bj 
raeh  oleic,  tnd  tbe  bonds  refer  to  the  oouponn  as 
<inirt«arti«iB  bonda  BtiiicuupaTiaim  taaed  isr  tiie 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebmska. 
The  history  and  facts  of  the  case  fully  appear 
to  the  opinion  of  the  court. 

Meun.  Walter  C.  Larned*  E.  C.  Lamed 
and  /.  C.  Oraaford,  for  plaintiff  in  error: 
The  public  nature  of  a  water  grist  mill  In 

*Head  notesbr  Juy.  AsHeeBbATonoaa. 

tn  r.  s. 


Nebraska  seenu  to  be  suffldentiy  established 
Ity  the  provisiona  of  ttw  Nebraska  Statute. 

Trover  t.  Merrit^  Oo.,  14  Neb. ,  827;  JAm» t. 
iW..  W  U.  8.,  136  (XXVI.,  84). 

Where  the  provisions  of  a  state  statute  are 
under  consideration,  this  court  will  follow  the 
coustnictiGn  of  such  statute  given  by  thestate 
court. 

BlmtooodY.  Marey,  03  U.  8..  289  (ZXIIT.. 
716);  5.  OUavta  v.  Perkint,  and  Peik  v.  B.  Co., 
94  U.  8„  261,  164  (XXIV.,  166,  97);  Qrem  v. 
Ntai,  6  Pet..  391;  Qukie  v.  Cktrpenter  Co.,  10  • 
U.  3.,  879  (XXVII.,  157);  Suydam  v.  WOl- 
iameon.  34  How.,  437  (66  U.  S.,  XVI.,  743); 
V.  U,  8.,  18  How.,  689  (59  U.  8.,  XV.. 

A.  public  grist  mill,  like  the  one  in  tliis  case, 
ia  a  work  ofintemal  improvement. 

Leavenwotih  Oo.  v.  Muter,  7  Kan.,  537;  Bo^ni 
dsR.M.00.  V.  Neumian,  13  Pick..  467;  8,  0., 
33  Am.  Dec.,  636;  Scudder  v.  Trenton  A  DO. 
Fall*  Co.,!  Saxton,  Ch.,  694;  8. 0.,  33  Am.  Dec., 
766;  Beekman  v.  R.  It.  Gb.,  8  Paige,  46;  S.  O., 
33  Am,  Dec.,  679;  Burlington  v.  Bautey,  94  U. 
8..  810  (XXIV.,  161). 

Metere.  Uriah  Bnmer  and  B,  F.  Steveneon, 
tot  defendant  in  emw. 

Mr.  JvMice  Blatohford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  brought  In  the  Circuit  Court 
of  the  United  States  for  the  District  of  Nebras- 
ka, by  the  plaintift  in  error  against  the  County 
of  Cuming,  a  body  corporate  of  the  Btate  of 
Nebraska,  to  recover  the  money  due  on  cou- 
pons cut  from  certain  bonds.  The  case  was 
tried  on  a  petition  and  a  demuzrer  thereto,  the 
latter  alleging,  as  cause  of  demurm,  that  the 
petition  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  circuit  court  sus- 
tained the  demurrer,  to  which  ruling  the  plaint- 
iff excepted,  and  as  he  refused  to  amend  the 
petition,  the  court  dismissed  the  action  and  en- 
tered a  judgment  for  the  defendant,  for  oo^, 
and  the  plaiiitifl  excepted  to  the  judgment  To 
review  the  judgment,  the  plaintiff  has  sued  out 
a  writ  of  error. 

By  an  Act  of  the  Legislature  of  Nebraska, 
which  was  passed  and  took  effect  February  15, 
1869,  entitled  "An  Act  to  Enable  Counties, 
Cities  and  Precincts  to  Borrow  Money  on  Their 
Bonds,  or  to  Issue  Bonds  to  Aid  In  the  Con- 
structioD  or  Completion  of  Works  of  Internal 
Improvement  in  this  8tate,  and  to  Legalize 
Bonds  Already  Issued  for  Such  Purpose,"  as 
amended  by  an  Act  passed  March  3, 1870,  L. 
1669,  p.  93,  and  L.  1870,  p.  15,  and  Oen.  Stat 
of  1873,  ch.  86,  p.  448,  it  was  provided  as  fol- 
lows: "  Section  1.  That  any  county  or  city  In  [364] 
the  State  of  Nebraska  is  hereby  authorized  to 
issue  bonds  to  aid  in  the  construction  of  any 
railroad,  or  other  work  internal  improve- 
ment, to  an  amount  to  be  determined  by  the 
county  commissioners  of  such  county  or  the 
dty  council  of  such  city,  not  exceeding  ten  per 
cent  of  the  assessed  valuation  of  all  taxaole 
property  in  said  county  or  city;  Provided,  The 
county  commissioners  or  city  council  shall  first 
submit  the  question  of  the  issuing  of  such  bonds 
to  a  vote  of  the  legal  voters  of  said  county  or 
city.  In  the  manner  provided  by  chapter  9  of 
the  Revised  Statutes  of  the  State  of  Nebraska, 
for  sulnnlttiiig  to  the  pec^  of  a  county  the 
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question  of  Ijorrowlng  money."  Oection  2  en- 
acted that  the  proposition  of  the  question  most 
be  accompanied  by  a  provision  to  levy  a  tax 
annually  for  the  payment  of  the  interest  on  the 
bonds  as  it  should  become  due,  and  that  an  ad- 
ditional amount  should  be  levied  and  collected 
to  pay  the  principi)]  of  the  bonds  when  It  should 
become  due;  section  8,  that  the  proposition 
should  state  the  rate  of  interest  the  bonds  should 
draw,  and  when  the  principal  and  interest 
should  be  made  p^ble;  section  4,  that  If  a 
majority  of  the  votes  cast  should  be  in  favor  of 
the  proposition  submitted,  the  county  commis- 
sioners or  the  city  council  should  enter  the 
proposition  and  result,  of  record,  aod  publish 
notice  of  its  adoption  and  thereupon  issue  the 
bonds,  which  should  continue  a  subsistipg  debt 
against  the  county  or  <dtj,  until  th^  should  be 
paid;  and  section  5,  that  the  proper  officers  of  the 
county  or  city  should  cause  to  be  an  nnally  levied, 
collected  ana  paid  to  the  holders  of  the  bonds  a 
special  tax  on  all  taxable  property  in  the  coun- 
ty or  city,  sufHcient  to  pay  the  annual  interest 
as  it  should  become  due;  and,  when  the  princi- 
pal should  became  due,  such  officers  should 
In  like  manner  collect  an  additional  amount  to 
pay  the  same  as  ft  should  become  due.  Sec- 
tion 7  was  In  these  words:  "  Any  precinct  in 
any  organized  county  of  this  State  shall  have 
ihe  privilege  of  voting  to  aid  works  of  internal 
improvement,  and  be  entitled  to  all  the  privi- 
leges conferred  upon  counties  and  ciUea  by  the 
provisions  of  tliis  Act;  and  in  such  cases  the 
inednct  election  shall  be  governed  In  the  same 
lawoj  manner  as  is  provided  In  this  Act,  so  far  as  the 
same  Is  applicable,  and  the  county  commission- 
ers shall  i^ue  special  bonds  for  such  precinct, 
and  the  tax  to  pay  the  same  shall  be  levied  up- 
on the  property  within  the  bounds  of  such  pre- 
cinct.  Such  precinct  bond  shall  be  the  same 
as  otlier  bonus;  but  shall  contain  a  statement 
stating  tlie  special  nature  of  such  bonds." 

The  petition  counts  on  168  coupons  for  $25 
each,  cut  from  I  muds  of  tbe  following  tenor : 
"No.  48.   United  States  of  America.  $600. 

Dated  July  1,  1875. 
County  of  Cuming,  State  of  NebroMka  : 
(West  Point  Precinct  Bond.) 

Know,  all  men,  by  these  presents,  that  the 
West  Point  Precinct,  in  the  County  of  Cuming 
and  State  of  Kfl>raskn,  acknowledges  itself  in- 
debted to  the  bearer  hereof  in  the  sum  of  $900 
for  value  recdved,whidi  said  sum  the  said  west 
Point  Precinct  promise  and  asree  to  pay  to  the 
bearer  hereof  at  the  National  Park  Bank,  in  tbe 
City  of  New  York,  on  thefirst  day  of  July,^»»- 
no  Domini  180S,  and  also  Interest  thereon  at  the 
rate  of  ten  per  cent  per  annum  semi-annually,  on 
the  first  days  of  Januarv  and  July  Id  each  and 
every  year  ensuing  the  date  hereoi,on  presenta- 
tion of  the  annexed  coupons  or  interest  warrants 
as  they  severally  fall  due,  at  the  National  Park 
Bank,  In  the  City  of  New  York,  In  lawful  mon- 
ey of  the  United  States. 

This  bond  Is  one  of  a  series  of  sixty  bonds  of 
$S00  each,  amounting  in  the  aggregate  to  $80,- 
000,  Issued  by  the  West  Point  Pncinct/  of  Cum- 
ing CouQty.imd  State  of  Nebra8ka,a8  authorized 
by  a  vote  of  Its  legal  voters,  and  In  accordance 
with  chapter  83,  Itevlsed  Glenerat  Statutes,  ap- 
proved February  15, 1869.  and  (an)  Act  setting 
aride  the  revenue  arising  from  the  taxation  of 
works  of  Internal  Improvements  to  pay  the 
458 


bonds  Issued  to  construct  or  complete  the  samtt. 

These  bonds  are  Issued  to  aid  the  Weat  Point 
Ibnnfiwturing  CiKapany  in  improving  tba 
water-power  ox  the  Elkbom  River  for  the  por- 
poee  of  propelling  public  gristrmlUs  and  other 
works  of  Internal  Improvement  of  a  public  nat- 
ure. In  said  West  Point  Prednct  To  secure 
the  payment  of  the  principal  and  interest  of  said  [3661 
bonds,  the  annual  revenue  and  all  the  taxabla 
property  of  said  West  Point  Precinct  la  pledged. 

In  testimony  where^.  the  Board  of  Camtf 
CommisslMien  of  Oumlng  County,  State  of  Ne- 
braska, have  caused  this  bond  to  be  signed  <m 
behalf  of  West  Point  Precinct.  In  the  County  of 
Cuming,  and  State  of  Nebraska,  by  Its  chalr- 
man.attested  by  Its  clerk,  who  has  affixed  there- 
to the  seal  of  the  said  Coun^.  at  the  clerk's 
office  In  West  Point.  In  the  nid  County,  thia 
first  day  of  July.  A.  D.  1876. 

0.  L.  Blecke.  OJuUrman. 

Thomas  Roeh,  Clark. 
(Cuming  County  Seal,  Nebraska.)" 

Each  coupon  was  in  the  following  fbrm  : 
"$26.00  $26.00 

The  West  Point  Prednct,  Cuming  Coun^, 
State  of  Nebraska,  will  pay  the  bearer  $25.  at 
the  Natkmal  Fftrk  Bank,  in  the  City  of  New 
York,  on  the  first  day  of  July.  1877,  on  bond 
No.  48. 

No.  48.  Thomaa  Boeh,  Olerlc." 

The  coupons  fell  due  as  follows:  16  on  July 
1. 1877,  48  on  January  1,  1878,  43  on  July  1, 

1878,  48  on  January  1  1879,  and  48  on  July  1 

1879.  The  petition  alleges  that  on  tlie  1st  of 
September.  1875,  the  defendant  made,  executed 
and  delivered  the  coupons,  each  of  them  being 
signed  by  the  derk  of  the  County,  for  semi-an- 
nual interest  on  the  bond ;  and  that  the  bonds 
are  special  bonds  of  the  County,  issued  by  its 
board  of  county  commlssloneis.  In  behalf  of 
West  Point  Precinct,  a  voting  district  within 
and  a  part  of  the  Coun^,  In  accordance  with 
the  provisions  of  chapter  86,  General  Statutes 
of  Nebraska.  It  sets  out  a  copy  of  one  of  the 
bonds  and  copies  of  five  of  the  coupons.  Jt 
avers  that  on  the  first  of  January.  1876,  the 
plaintiff  became  the  purchaser  of  all  of  the  cou- 
pons, in  good  faiti^  and  for  a  valuable  consider- 
ation, baore  they  became  due  and  payable; 
Uiat  the  only  worlcsof  internal  improvement  ox 
a  public  nature,  for  which  the  bonds  were  so 
issued  to  said  company,  were  the  improvement 
of  the  water-power  of  the  said  ElkhomlUver, 
for  the  purpose  of  {wopelling  public  grist-mllli 
In  said  precinct  In  sud  County;  that  the  im- 
proving of  said  water-power  for  said  purpose  [367] 
"Would  aod  did  render  ttie  water-power  of  said 
river  available  and  useful  for  propelling  other 
works  of  internal  improvement  of  a  public  nat- 
ure, which  were  or  thereafter  might  be  con- 
structed and  located  upon  the  said  river  in  said 

{)rednct;"  that,  at  the  time  of  tbe  sale  and  de> 
[very  of  the  bonds  to  tlic  plaintiff,  he  had  "No 
notice  or  knowled^  of  any  other  works  of  In- 
ternal improvement  of  a  public  nature  in  aid  of 
which  the  said  bonds  were  so  issued,  except  the 
said  works  specially  mentioned  and  described 
In  said  bonds,  vit.:  the  Improvement  of  the 
water-power  of  the  Elkhram  Klver  for  the  pur- 
pose propelling  public  grist  mills"  In  said 
precinct;  tluit  the  bonds  and  their  attached  cou- 
pons were  "  Issued  and  negotiated  by  the  de* 
f  endant  under  and  by  virtue  of  a  majori^  vote 
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the  qualified  votera  of  West  Point  Precinct, 
a  local  subdirfsioo  of  said  CiuningCiounty.Bna 
In  puzmance"  of  said  Act  of  February  16, 1868; 
ana  that  "The  Improvemeiit  of  the  water-power 
of  the  Elkbom  RiTer,  to  aid  which  said  bonds 
were  issued  and  negotiated,  counted  in  con- 
atnicting  a  canal  for  water-power  purpoaes  in 
said  West  Point  Precinct." 

It  is  urged  against  the  right  of  the  plaintiff 
to  reooTer,  that  in  the  bonds  and  coupons  the 
West  Point  Precinct  promises  to  pay,  and  so 
the  oblis:ations  are  not  those  of  the  defeDdant 
and  it  cannot  be  sued  on  them.  This  question 
was  decided  by  this  court  in  Batenport  v. 
Dodffe  Co.,mV.  8.,287rXXVL,1018],inregard 
to  precinct  bonds  issuedunder  the  same  statute, 
ana  itwasheldthatasuitagainst  the  county  on 
(3681  coupons  cut  from  qwcial  bonds  issued  by  the 
county  commissi  on  era  tar  the  precinct  was  a 
proper  suit. 

It  is  also  contended  that  the  statute  (sec.  7) 
required  that  precinct  bonds  should  be  issued 
as  special  couuty  bonds  for  the  precinct,  by  the 
county  commissioners,  and  did  not  authorize 
the  cnairmau  of  the  board  and  its  clerk  to 
issue  the  bonds;  that  the  county  commissioners 
could  not  delegate  their  authority  to  and 
issue  the  bonds  to  anyone  else,  or  to  one  at 
their  number;  and  that  precinct  bonds,  signed 
by  one  of  the  county  commissioners,  as  chair- 
man and  attested  by  the  clerk  of  the  board,  and 
coupons  si^ed  by  some  one  as  clerk,  have  no 
validity.   We  see  no  force  in  these  objections. 
The  bonds  bear  the  seal  of  the  County  and  pur- 
port to  be  issued  hy  the  board  of  county  com- 
missioners, on  behalf  of  the  precinct.  The 
bond  states  that  the  board,  in  t^tiniony  of  the 
stntemeots  in  the  bond,  has  caused  the  bt>Dd  to 
be  signed  on  behalf  of  the  precinct,  by  the 
chairman  of  the  board,  and  to  be  attested  by 
Che  clerk  of  the  board  (who  appears,  by  the 
petition,  to  bare  been  the  clerk  of  the  County), 
«nd  that  such  clerk  hoa  affixed  thereto  the  seal 
«f  the  County.  This  was  a  sufficient  compli- 
-ancc  with  the  statute.  The  commissioners,  by 
statute,  constituted  "  a  board."  That  was  their 
■official  designation,  when  meeting  to  perform 
any  duties  with  which  they  were  charged.  Qen. 
SUt.  of  1S73,  ch.  18,  sees.  7,  14,  pp.  233,  284. 
The  attestation  of  the  bonds  by  the  signatures 
of  the  clinirman  and  the  clerk  of  the  board,  and 
the  coimty  seal  was  proper.   It  was  not  neces- 
saiy  that  all  the  commiraionera  should  sign  the 
bonds.    What  was  done  was  not  an  issumg  of 
the  bonds  by  the  chairman  and  clerk.  The 
coupons,  in  the  form  in  which  they  were  is- 
sued, annexed  to  the  bond,  were  adopted  as 
coupons,  by  the  statement  in  the  body  of  the 
bond,  auft  the  question  as  to  any  one  of  them, 
when  detached.  Is  only  one  of  genuineness  or 
Identity.   The  bonds  are  special  bonds  for  the 

firecinct  and  contain  a  sufficient  statementshow- 
ng  their  special  nature,  that  Is,  that  they  are 
special  bonds  for  the  precinct. 

It  is  also  objected  that  the  bonds  state  that 
they  are  issued  under  the  Act  of  1860,  to  aid 
the  company  in  improving  the  water-power  of 
the  river  for  the  purpose  of  propetliDg  public 
grist-mills  and  other  works  of  internal  improve- 
ment  of  a  public  nature  in  tlie  precinct;  and 
that  the  latter  part  of  the  statement  is  iudefl- 
nite,  and  the  other  works  to  be  aided  or  Im- 


Identified,  so  that  It  may  be  seen  they  wera 
works  of  internal  Improrement,  within  Uw 
statute,  and  also  because  the  proposition  voted 
on  must,  in  order  to  be  a  lawful  one,  have 
stated  what  the  spedflc  other  works  were.  It 
is  a  suffideut  answer  to  this  objection  to  say, 
that  the  petition  states,  and  the  demurrer  ad- 
mits, that  the  only  work  of  Internal  improve- 
ment of  a  public  nature  for  which  the  bonds 
were  issued  to  the  company,  was  the  improve- 
ment of  the  water-power  of  the  Elkhom  River 
for  the  puri>ose  of  propelling  public  grist-mills 
in  the  precinct;  that  the  improving  of  audi 
water-power  for  that  purpose  rendered  it  avail- 
able and  useful  for  propelling  other  works  of 
internal  improvement  of  a  public  nature,  which 
were  or  thereafter  might  be  constructed  and 
located  on  that  river  in  that  precinct;  that  tha 
improvement  of  the  water-power  of  that  river, 
to  aid  which  the  bonds  were  issued  and  nego* 
tlatcd,  consisted  in  constructing  a  cnnal  for 
water-power  purposes  In  the  precinct;  and  that 
the  bonds  and  their  attached  coupons  were  is- 
sued and  negotiated  under  and  by  virtue  of  a 
majority  vote  of  the  qualified  voters  of  the  pre- 
cinct, and  in  pursuance  of  the  Act  Thus, 
there  Is  a  distinct  statement,  as  well  as  an  ad- 
mission, that  no  work  of  internal  improvement 
was  covered  by  the  vote  or  the  issue  of  the 
bonds,  other  than  the  one  of  improving  such 
water-power  for  the  purpose  of  propelling  pub- 
Uc  grist  millH  in  the  precinct.   The  statement 
in  the  bonds  in  regard  to  propelling  other 
works  of  internal  improvement  of  a  pulilic  nat- 
ure, in  the  precinct,  is  explained  by  the  allega- 
tion in  the  petition  that  the  improving  of  the 
water-power  for  the  purpose  stated  rendered  it 
available  to  propel  other  works  of  internal  im- 
provement of  a  public  nature,  then  existing,  or 
which  might  be  constructed  on  the  river  with- 
in the  hounds  of  the  pi-ecinct.  But  this  was  an 
incidental  result,  and  aside  from  Uie  only  work 
in  aid  of  which,  or  purpose  for  which,  the 
bonds  were  issued,  as  existing  or  aa  notified  to 
or  known  by  the  plaintiiF,  at  the  time  of  the 
sale  and  delivery  of  the  bonds  to  him. 

It  is  also  objected  that  improving  the  water- 
power  of  the  river,  by  constructing  a  canal  for  [370 
water-power  puiposes,,  is  merely  digging  a  mill 
race,  and  that  the  doing  so,  for  the  purpose  of 
propelling  a  public  grist-mill  in  the  precinct, 
18  not  coustructinga  work  of  internal  improve* 
ment,  i\ithin  tlic  statute.  We  are  not  referred 
to  any  decision  of  the  highest  court  of  Nebraa> 
ka,  made  before  the  plaintifF  became,  on  Jan- 
uary 1,  1876,  the  bona  fide  owner  of  these  cou- 
pons, or  even  since,  holding  in  accordance 
with  the  contention  of  the  defendant. 

In  Oihome  v.  Adama  Co.,  106  U.  S.,  181 
rXXVIL,  129],  this  court  decided,  in  Novem- 
oer,  1882,  tlint,  under  the  same  statute  that  is 
in  question  here,  bonds  Issued  to  aid  la  the  con- 
stmction  of  a  steam  ^ist-mill  were  not  Issued 
to  aid  in  the  construction  of  a  work  of  internal 
improvement.  There  was  a  suggestion  in  the 
opmion  In  that  cnsc,  thai  the  statute  did  not 
cover  the  consti-uction  of  any  kind  of  grist-mill 
as  a  work  of  internal  improvement  During 
the  same  Term  a  petition  for  rehearing  was 
filed,  and  the  attention  of  the  court  was  called 
to  the  case  of  7V(ir*r  v.  Merrick  Co.,  14  Keb., 
827,  in  which  the  Supreme  Court  of  Nebraska 


proved  or  propelled  should  be  descrilied  or !  had  held,  at  ita  January  Term.  1888,  that  coun- 
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t7  bonds  Issued  by  County  Commissioners, 
under  the  Act  of  1869.  as  a  loan  to  an  individ- 
ual to  aid  In  building  a  public  grist-mUl  and 
water-poweT  in  the  county,  were  valid.  But 
this  court  adhered  to  its  view  that  the  Act  did 
not  cover  the  construction  of  a  steam  grist-mill, 
and  denied  the  rehearing.  Otbomt  T.  Adam 
Co.,  109  U.  S.,  1  [XXVn.,  885]. 

Jm  B.  R,  Go.  V.  Commiatiojiers,  4  Neb.,  460, 
It  was  held,  in  1878,  that  a  public  wa^n 
bridge,  over  the  Platte  River,  as  an  extension 
of  a  public  highway,  was  a  work  of  iotemal 
improvement,  under  the  Act  of  1869,  being  a 
work  from  the  construction  of  which  bcncdltB 
were  ta  be  derived  by  the  public.  Bat  tbe 
court  said  that  no  auuiorify  existed  to  aid  a 
merely  private  enterprise.  See,  also,  U.  B.  v. 
Dodge  Oo.  {ante.  108]. 

In  Stale  v.  Th^n^,  9  Neb.,  458. 460,  in  1880. 
It  was  suggested  that  works  of  internal  im- 
provement under  the  Act,  might  include  rail- 
roadii,  turnpikes,  canals  and  numerous  other 
enterprises,  not  objects  of  private  concern 
purely. 

[871]  In  Dawton  Co.  t.  JftiVamar,  10Neb.,376,in 
1880,  it  was  held  that  the  building  of  a  county 
court-bouse  was  not  a  work  of  iutemal  im- 
provement, under  the  Act,  and  it  was  said  that 
works  of  internal  improvement  meant  "  Only 
those  works  within  the  State  in  which  the  whole 
body  of  the  people  are  supposed  to  be  more  or 
less  interested  uid  by  whldi  they  may  be  bene- 
fited." 

In  3Vowr  t.  Mcrri^  Co.,  before  cited,  the 
court  considered  tbe  Act  of  1809,  and  tbe  ques- 
tion whether  a  water  grist-mill  was  a  woik  of 
internal  improvement,  within  tbe  meaning  of 
that  Act  It  cited  the  provisions  of  an  Act  re- 
lating to  mills  and  mill  dams,  which  passed  and  : 
took  effect  February  36,  1878,  Gen.  Stat,  of 
1878,  cfa.  MiP*  473,  and  especially  sections  1. 
S  ana  S4  to  S9  of  that  Act,  as  authorizing  a  per- 
son who,  in  good  faith,  had  expended  a  con- 
siderable sum  of  money  towards  the  erection  of 
a  grist-mill  on  a  stream,  to  obtain  an  injimction 
against  the  making  by  another  person  of  a  dam 
across  tbe  same  stream  on  his  own  land,  the  ef- 
fect of  which  would  be  to  destroy  the  water- 
power  of  the  former;  and  It  stated  that,  under 
the  cases  of  Nomr  v.  ^ley,  10  Neb.,  460,  and 
SuXcy  V.  Bridget,  18  Id.,  S47,  that  was  the  set- 
tled law  of  the  State.  The  Act  of  1878  provides 
that  all  mills  for  grinding  grain  and  which  shall 
grind  for  toll  shsJl  be  deemed  public  mills;  that 
the  owner  or  occupier  of  every  public  mill  shall 
rarind  the  grain  brought  to  his  mill  as  well  as 
the  nature  and  condition  of  his  mill  will  per- 
mit, and  in  due  time  as  the  same  shall  be  brought; 
and  that  he  shall  post  In  the  mill  his  rates  of 
toll,  and  the  county  commissioners  of  the  coun- 
ty  shall  establish  and  regulate  the  amount  of 
toll  to  be  charged.  The  court  held,  in  TVawr 
V.  Marick  Co.,iixaX  tbe  Legislature  had  author- 
tty  to  provide  that  streams  capable  of  being  ap- 
plied to  mill  purposes  should  oe  so  utilized  for 
tbe  benefit  ox  the  puUic;  that  the  right  to  erect 
a  mill  uid  dam,  on  paymg  damages  for  the  in- 
jury caused,  was  granted  for  the  octter  use  of 
the  water-power,  on  confiideraUon  of  public  pol- 
icy and  the  general  good,  with  a  view  to  keep- 
ing up  mills  for  use;  and  that,  under  the  Act  of 
167S,  water  grist-mUls  were  mills  for  tbe  use  of 
the  public.   It  also  held  that,  under  the  Act  of 
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1869,  works  of  Intemal  improvement  were  not  ro72i 
restricted  to  railroads  and  works  of  like  char- ' 
actor,  such  as  canals,  turnpikes  and  bridges ; 
that,  if  an  intemal  improvement  was  for  public 
use,  subject  to  the  control  and  regulation  of  the 
Legislature.  It  was  within  the  Act;  and  that,  a» 
the  mill  in  that  case  was  one  to  be  propelled  by 
water  and  was  for  the  use  of  all  who  mig^t  de- 
sire to  patronize  it,  at  such  rates  of  toll  as  might 
be  prescribed  by  the  county  ( o  umissioners  of 
the  county,  it  was  a  work  of  iutemal  improve- 
ment, within  the  Act 

We  concur  in  these  views  and  regard  them  aa 
a  sound  ezpositioD  of  the  legulation  of  Nelnmi- 
ka.  In  Tnmr  v.  Merriek  Oo.  .the  thing  aided  was- 
the  building  a  public  grist-mill  and  water-power. 
As  we  understand  present  case,  the  thln^ 
aided  is  the  improving  the  water-power  of  a 
river,  by  constructing  a  canal  for  water-power 
purposes  to  propel  public  grist-mills.  This  ia 
within  the  Act  of  1868.  A  water  grist-mill  can- 
not be  run  so  as  to  be  a  public  grist  mill,  unlesa 
it  is  f  umidied  wltli  water-power,  and,  if  an  ex- 
isting river  needs  to  be  improved  to  funiish  such 
power,  the  Improvement  of  it  is  a  public  work 
of  intemal  improvement 

InBuTlington  v.  Betulei/,W.  S.,810[XXIV.^ 
1611,  this  court  held  that  a  steam  custom  grist- 
mill, not  on  a  water  course  or  operated  by  wa- 
ter-power, was  a  work  of  intemal  improvement, 
within  an  Act  of  Kansas  authorizing  municipal 
bonds  in  aid  of  "The  construction  of  railroads 
or  water-powa-  •  •  •  or  for  other  work* 
of  iutemal  Improvement"  The  decision  was 
based,  in  part,  on  the  ground  that  there  was 
another  Act  which  declared  that  "  All  water^ 
steam  or  other  mills,  whose  owners  or  occupi- 
ers grind  or  offer  to  grind  grain  for  toll  or  pay, 
are  hereby  declared  public  mills,"  and  provided 
for  the  order  in  which  customers  should  be 
served,  and  prescribed  tbe  duties  of  tbe  miller, 
and  that  the  rates  of  toll  should  be  posted;  and, 
as  it  would  also  be  competent  for  the  Legisla- 
ture to  regulate  the  toll,  It  was  held  that  ud  to 
the  mill  was  aid  of  a  puUic  work  of  intemal 
improvement. 

Enterprises  of  a  class  within  which  that  ia 
the  present  case  falls  are  so  far  of  a  public  nat> 
ure  that  private  property  may  be  appropriated 
tocanythemintoeffect  MillCorp.  v.Nmoman, 
IS  Pick.,  467;  Comfoonv).  v.  Saaet  Co.,  18 Gray, 
239,  349;  LowiU  v.  Bottan,  111  Mass., 454, 464; 
Seudder  v.  Trenton  ds  Delaware  HUte  Co.,  1 
SaxtOD.  Ch.,  694 ;  Beekman  v.  R,  B.  Co.,  8 
Paige,  40.  And  when  the  Legislature  has  given 
to  grUt-mills  and  tbe  water-power  connected 
wi£  them  such  a  public  duracter  as  in  the  pres- 
ent case,  the  improvement  of  tbe  water-power 
must  be  re£^ed  as  a  public  work  of  intemal 
improvement,  which  may  be  aided  in  its  con- 
stmction  by  Uie  issue  of  bonds,  under  the  Act 
in  question. 

Theae  eondvsiona  require  that  tliejut^fmenfiif 
the  (Xrcuit  Court  be  reverted,  and  toe  com  be  re- 
manded to  that  court,  mth  direction  to  otemtte 
the  demurrer  to  (Ae  petition  and  to  take  »uA 
furtftor  proceedinfft  in  tfie  came  a*  may  be  re- 
quire oy  law  and  as  aftoU  not  be  inaonaitteai 
vtith  tki»  opinion. 
True  copy.  Test:  _  _ 

James  H.  lloKennert  Clerk,  Sup.  Court,  U.  S- 
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111  u.  s. 
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tinfiWABT  T.  HOVT. 


JOHN  A.  SrTEWABTxv  al.,  Tmstw,  Id- 

p. 

fiAlCD£L  N.  HOYT  et  ai^,  SKecuton  of 
(Bee  B.  C,  Beixntier^«d.f  B7B>3T8.l 


_  .     ,  dnnllnMdooippoMUOD,  of  Ita 
tfi  UtCRMC  nultaftd  corpomtlon^  QubjeL-r 

gft^nvlooi  raortgSBo,  the  tonae  wvenanteJ  to 
razit  B  certain  pmporUoo  oi  tfae  ffroat  earn- 
■  Bud  to  wta,te  aao\iaia  svml-aamially ;  and  Tur- 
»  CDTflnantcd,  If  the  Pf-rtl  for  any  sii  munths 
■taouJdbelnftufficientto  t>iFy  thr'  intiHi^t  'luo  at  the 
tndof  Uie^  montliBua  tim  id<  n^iv^'  l-<ii}c1e.  then 
to  advance  &siilflclcnt  aiim  lo  Ui4<:  Lgp  noii  take 
lip  tbe  balapce  oC  tbe  counon-i  lui  giiclj  iTUi  r'  .'t ; 
and  It  wasamed  that  for  nil  auma  5n  advuriL^.  ii  iiie 
lemee  shouM  have  a  lien  before  all  otlier  lli  na  i-a^ 
cept  thei  mortgn^  &iKfat^n  iiiontlig  litE^  r,  itM'.T 
tbe  lessee  bad  BcicordinRlT  patd  and  tukcu  up  Bi>iii-:^ 
couiKmSf  And  bad  dwlinfd  in  inhe  up  utLci-?  ijn  nc- 
ODUDt  of  thorofiisoJ  of  tli--;  Ifssof  tu  HWL'pt  in  finv- 
mentor  r*ntcoupoiis iiii,  the («.-u L-^rju-.rii- 
tiOoseieeiuted  BBupjilrrii'.'jL[..L"  mrcL-Tiu-atJiy  ivliich 
in  llou  of  tlie  rent  rusLiM-l  in  ttn'  kiiMU  nnd  ■ii  nli 
■dToncesDf  money  to  take  up  oi>iiphjji.j,  Ujh  li'seit* 
OOTecaated  to  pay  aad  ilia  li^L'rt  u  tiLcoiFl.ii.'!  rtiuc, 
it  larifcr  litC|j(:irl  nfn  'jf  ttnj  Krosa  wiriiirif,'S|  "  All 
coucita  bf  iiig  s''ttl("L  f>i[n;rly,  anil  uJl  luiluUti'.-^  iind 
obligntiima  lietwt.vn  ihe  two  C'.-intyf.iri'ki:  tf<i\i^  ji.]- 
ju91td  anii  fiiiruliUTKt.'d  by  and  xlj-'H  ilii-pHuii-ruinim] 
atat^meate  pryvided  la  eAU\  l<;i,s..  the  Ii  ti-^ur  r^- 
leased  the  l<:'S^ft&  IrOm  any  oWi^iif  t  '  iiiiikL-  fut- 
uro  advances  of  rrumfj  to  tiiim  up  LMir;..>[(^  ixwl 
fromUflbillty  for  any  prevlniiarn  KlfCtlu  [iiJiIi"SUi'h 
adraii0c3  iinJ  fr'-in  hiij-  ^ihUKfttlOti  to  pjiy  rinmt-y  in 
the  imtiire  of  rem  iiud  ndviLnt-es.,  eat^^jFt  ihc  \,rv- 
portiOD  Of  tha  gross  (.'(inijn(ra  sllpiiJiitc'l  In  thp  wii|v- 
pJemental  (iKrei.-iiicnt ;  iimJ  jdl  tlu-  rtrfivln|..n=  ff  lln.' 
leas?,  «rcept  ue  sti  moilltlHi^d,  "  er-.  riil  ilU-l  fiu'l  -l-iiu- 
BLrnifd.  and  D-li  tiluai.'.'* '^1  :i'-tjiiri  l-ci-ai-ii  i  ij  any 
agrecrmcnt  lL(jrolTi  C'jniii!ni:ii.  n-huAi  hml  jul-.n 
BUtOC  tta  i?Ai^-iiiJrjn,  w*!n3  niiituidlv  wiLl^'e-l  nn-l  iv- 
leaaed.  Tbu  1c*j-w nft'^rwupds  naul  rODlcniiipiiiod 
aCQOrdlu^  to  tlic  sui.plc-iiiemjil  Ji^rc^iiii'iil.  li-  l'l, 
tbllt  anv  cljiiirj  of  the  Ic^sc-p  m,'nJ!]*it-  tlie^  1p?j?.t  or 
Bffaliut  tho  mortiriit''Kl  I<ri.ilif)rtj  ,  lur  niljn.iv  i>aiata 
tAkeup  ODUpoiu,  wns  released  auddi^L'tioTKi^d. 

ArgMftApr,  9,  iSSf,  JkmiApr.  Si,  138^. 

APPEAl  from  the  Circuit  Court  of  the  Uriled 
Stiitcs  fj'om  the  Eastern  District  of  Wi::^- 
cousin, 

Tlie  hislory  nnJ  fucts  of  iLe  on^e  apjH^ar  in 
Ui&opiDitjnoi  ihi- court. 
Maart.  J.  Hubley  Ashton  &qd  Edmin  li 

the  oourt; 

Tlii^  is  lifi  appeal  from  a  drcree  diMiiiss^inff  a 
pettUon  of  tlie  Truateea  of  the  \Vi?conaiii  C:ei]- 
toai  Railroad  Company  to  beaHowi^l,  out  of  the 
noaedS  of  a  fldle  of  the  nilroad  projiorty  and 
iMDcbises  of  tbe  Milwciukfie  and  i^orlhcTD 
BaJlwfLj  Cotnpany,  under  tlic  foreclosure  of  -l 
moTtgiitrM  llitreof  lo  trustees,  of  the  Huvivor 
whom  (lie  rttipc'llfes  are  executora,  the  sum  uf 
$5,901. T!3  puid  by  tbe  petJtJoaera  to  take  up 
ootiDOc  a  tiri  L;i  iiiUlyaitacw  ta  tke  bfttidjr  aetni^ 
bfuutt  murtgiige. 

TbaJEM^  nmtcrial  to  the  underatandfnf  of 
'fteqiHADa&<af  law  decided  bytbltcotirtaraas 
follows: 


■H«d  Qotoliari 
111  V.  S. 


By  Indenture  of  November  8,  1878,  the  Mil- 
waiuee  and  Northern  Railway  Company  leased 
its  railroad  and  all  its  property  and  f  rundiises  to 
the  Wiflconaia  Central  Railroad  Company  for 
nine  hundred  and  ninety-nine  years:  "Yielding 
and  paying  rent  therefor  as  follows,  to  wit:  in 
and  for  each  yeu*  of  said  term  wherein  the 
gross  earnings  received  from  the  demised  prem- 
ises as  lier^nafter  set  forth  shall  exceed  tbe 
sum  of  $1,000,000,  thirty  percent  of  said  gross 
earnings;  and  in  and  for  each  year  of  said 
term  wherein  said  gross  earnings  shall  exceed 
$800,000,but  not  exceed  91,000,000,  thirty-three 
per  cent  of  said  gross  eamiogs;  and  in  and  for 
each  year  of  said  term  whereiosaidgrosseamings- 
shall  be  less  than  $800,000,  thirty-five  per  cent 
of  said  gross  earnings."  Therentwas  payable 
in  monthly  installments,  upon  accounts  as  near-  rai*Ki 
ly  exact  as  practicable,  stated  monthly,  of  the 
gross  earnings  for  the  month  next  but  one  pre- 
ceding, to  a  trustee  selected  by  the  parties  jwnt- 
ly,  upon  trust  to  keep  the  sum  paid  untu  the 
next  installment  of  interest  was  due  upon  the 
mortgage  bonds,  and  then  to  apply  it  or  so 
much  of  it  as  necessaiy.  to  the  payment  of 
that  interest:  and  if  any  surplus  remained,  to 
pay  it  to  the  lessor,  unless  due  to  the  lessee  "for 
advances,  as  is  hereinafter  provided,  made  to  or 
for  the  benefit  of  tbe  lessor  to  pay  such  Inter- 
est;" and  if  such  surplus  or  any  part  thereof 
was  so  due,  then  to  pay  to  the  lessee,  as  after- 
wards provided,  so  much  as  was  due  for  ad- 
vances and  interest.  The  lessee  was  also  to 
state  semi-annual  accounts  of  the  gross  earn- 
ings, upon  which  all  accounts  between  the  par- 
ties were  to  be  balanced.  Tlie  lease  contained, 
amoD^  other  covenants,  the  following: 

"Eighth.  Tbe  second  party  also  covenants  to 
pay  the  rent  hereinbefore  reserved,  when  and 
as  payable;  and  also  covenants,  if  the  rent,  paid 
to  the  trustee  aforesaid,  in  any  six  monUis  pre- 
vious to  the  payment  of  interest  on  the  said  first 
mortgage  bonds,  is  not  enough  to  pay  the  whole 
Interest  then  maturing,  to  advance  so  much 
money  as  may  be  necessary  to  take  up  the  bal- 
ance of  the  coupons  for  interest  as  they  become 
due  and  payable,  and  to  take  them  up;  and  it 
is  expressly  agreed  between  the  parties  to  these 
presents  that,  foridl  sums  so  advanced,  thesec- 
ond  party  shall  hold  siUd  coupons  as  alien;  and 
the  same  is  hereby  made  and  constituted  a  Uoi 
on  the  rent  hereby  reserved  on  all  the  property 
hereby  demised  aod  leased,  prior  to  and  supe- 
rior to  all  other  other  liens  except  said  mortgage, 
until  the  same  be  fully  re  imbursed,  with  inter- 
est at  eight  per  centum  per  annum,  out  of  the 
said  rent  or  otherwise  by  the  first  party.  It  Is 
also  agreed  that  any  surplus  of  rent  which  ap- 
pears, upon  the  seim-annua]  adjustments  of  ac- 
counts, shall  be  pdd  to  the  second  party,  so  far 
as  may  be  needed  to  cover  any  auvonces  and 
interest  thereon  made  to  protect  the  coupons 
aforesaid,  and  that  only  the  residue  of  said  sur- 
plus, if  any,  shall  be  paid  to  tbe  first  party." 

The  rent  which  accrued  in  the  six  montha 
next  beforeJune  1,1874,  falling  short  of  paying 
the  Interest  payable  on  that  day  on  the  coupons, 
the  lessee  paid  and  took  up  coupons  to  the 
amount  of  tne  deficlcnc^r.  fuid  the  lessor  received  [376] 
some  of  these  coupons  in  payment  of  the  rent 
The  lessor  afterwards  refused  to  receive  cou- 
pons in  payment  of  rent  and  on  December  1, 
1874,  the  lessee,  which  had  not  meanwhile  paid 
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any  rent,  refused  to  advance  money  to  take  up 
the  coupons.  The  Cwo  corporations,  after  oth- 
«r  disputes  had  arisen  between  them,  executed, 
on  June  1,  1875,  a  supplemental  Indenture  con- 
taining the  following  provisions: 

"Fii-st.  In  lieu  of  the  rent  reserved  in  the 
lease  and  of  all  advances  of  money  to  take  up 
the  interest  coupons  of  the  Milwaukee  and 
Kortbein  Railway  Company^  provided  in  said 
lease,  the  Wisconsin  Central  Kailroad  Company 
•hall  pay  and  the  Milwaukee  and  Northern  Rail- 
way Company  shall  accept,  for  and  during  the 
space  of  three  years  from  and  after  the  first  day 
of  June,  1875,  the  amount  of  forty  per  cent  of 
the  gross  eaminKS  received  from  the  demised 
premises;  and  aner  the  expiration  of  said  Uiree 
years  and  during  the  remainder  of  the  term,  the 
lent  shall  be  paid  as  reserved  in  said  lease,  if  the 
ventso  reserved  Is  sufficient  to  pay  said  coupons; 
but  if  not  sufiBdent  to  pay  sud  coupons,  then 
the  Wisconsin  Central  Ks^rosd  Company  shall 
pay  and  the  Milwaukee  and  Northern  Railway 
Company  shall  accept,  in  full  satisfaction  of 
rent  tor  the  demised  premises,  such  part  of  said 
gross  earnings,  not  exceeding  in  any  event  forty 
■per  cent  thereof,  as  shall  be  sufficient  to  pay 
widooupons;  all  accounts  being  settled  exactly 
and  all  liabilities  and  obligations  between  the 
two  companies  being  adjusted  and  discjiaTged 
1^  and  upon  the  semi-annual  statements  pre- 
luded in  said  lease,  and  on  the  81st  day  of  May 
and  the  30th  day  of  November  in  each  year, 
and  said  semi-annual  statements  being  accepted 


nature,  for  or  on  account  of  earnings  and  in- 
come of  either  railroad;  and  deliverad  to  tha 
petltlonen  the  coupcnis  taken  up  as  afores^^ 

of  which  the  sum  claimed  in  thrar  petition  had 
not  been  re-imbur&ed  to  them. 

The  petitioners  contend  tlut  for  the  sum  paid 
to  take  up  coupons  in  accordance  wiUi  the  pro- 
visions of  the  lease  of  November  8, 1873,  Uiey 
have  a  claim  s^ainst  the  lessor,  and  a  lien  upon 
the  proceeds  ofthe  sale  of  the  mortgaged  prop- 
erty,  equal  to  those  which  the  oiigmal  owners 
of  those  coupons  bad. 

But  this  court  concurs  in  opinion  with  the 
circuit  court  that.  If  the  lessee  ever  had  such  a 
claim  and  lien,  they  were  released  by  the  supple- 
mental agreement  of  June  1, 1875,  and  the  pay-  . 
mcnt  of  rent  and  the  adjustment  of  semi-annual 
accounts,  in  accordance  therewith.  By  this 
agreement,  the  provisions  of  the  original  lease 
were  confirmed  and  ratified  "except  so  far  as 
are  herein  expressly  modified  or  changed;"  the 
proportion  oi  gross  earnings  to  be  paid  as  rent 
was  increased;  all  accounts  between  the  parties 
were  to  be  adjusted  and  discharged  by  and  upon 
the  semi-annual  statements;  the  lessor  released 
the  lessee  from  all  oblinttion  to  make  future  ad- 
vances, and  trom  all  liarality  for  past  neglect  to 
make  advances,  to  take  up  coupons;  and  each 
IMrty  released  the  other  from  all  causes  of  ac- 
tion which  had  arisen  for  breach  of  any  agree- 
ment in  the  original  lease.  Any  obligiition  of 
the  lessor  to  re-imburse  to  the  lessee  moucy  paid 
by  the  latter  to  take  up  coupons,  arose  imucr  un 


by  each  company  as  final  adjustments  of  all  I  a^;recmcnt  in  the  original  lease,  and  was  one  of 
claims  for  rent  of  the  demisea  premises  to  the  i  the  obligations  adjusted  and  discharged  by  and 


respective  date  thereof. 

"Fourth.  The  Milwaukee  and  Northern  Hall- 
way Company,  in  consideration  of  the  increased 
rental  and  agreements  aforesaid  on  the  part  of 
the  Wisconsin  Central  Railroad  Company,  here- 
by releases  the  Wisconsin  Central  luiilroad 
CJompany  from  any  and  all  obligations  to  here- 
after maike  any  advances  of  money  to  take  up 
the  interest  coupons  of  the  Milwaukee  and 
Northern  Ridlway  Company,  as  stipulated  in 
said  lease;  and  also  from  any  and  every  obliga- 
tion and  liability  arising  out  of  any  previous 
gi^iucglcct  to  make  said  advances  hitherto  due  and 
payable  under  terms  of  said  lease;  and  also  from 
any  and  every  obligation  to  pay  any  money  un- 
der said  lease  and  any  provision  thereof,  in  the 
nature  of  rent  and  advances  to  (a-  for  the  benefit 
of  the  Milwaukee  and  Northern  Railway  Com- 
pany, except  tbe  proportion  of  gross  earnings, 
not  exceedmg  in  any  event  forty  per  cent  there- 
of, which  is  herein  agreed,wbcQ  and  as  the  same 
is  payable  under  the  terms  at  this  agreement 
-and  said  lease." 

"Sixth.  All  the  provisions  of  said  lease,  ex- 
-cept  so  far  as  are  herein  expressly  modified  or 
•changed,  are  bereby  by  each  of  aaid  companies 
ratified  and  confirmed;  and  all  causes  of  action 
for  breach  of  any  agreement  therein  contained, 
which  have  arisen  from  its  date  of  execution  un- 
til this  day,are  hereby  mutually  waived  and  for- 
ever released  by  and  between  said  companies." 

The  lessee  paid  rent  computed  acccording  to 
the  supplementary  agreement  from  its  date  un- 
til September,  1875.  On  January  2,  1870,  the 
lessee  assigned  to  the  petitioners,  m  trust  to  pay 
■debts  to  its  emploj/ii  and  expenses  of  running  its 
railroad,  all  sums  of  money  on  hand  or  to  here* 
■ceiycd  and  all  tceounta  receivable,  <A  every 


upon  tlie  semi-annual  statemeotSL  The  inten- 
tion of  the  supplemental  agreement,  ns  appcan 
upon  its  face,  was  to  adjust  all  cxiHlinf^  con- 
troversies between  the  parties,  by  agreeing  to 
pay  and  receive  an  Increased  rate  of  rent,  and 
by  mutually  releasing  all  existing  obligations 
and  liabilities,  including,  on  tiie  one  side,  the 
lessee's  obligation  to  take  up  coupons  in  the  fut- 
ure, and  its  liability  for  neglect  to  take  them 
up  in  the  past,  and,  on  Uie  other  side,  the  lessor's 
obligation  and  liability  to  the  lessee  by  reason 
of  coupons  already  taken  up  by  the  latter.  The 
parol  evidence  introduced  by  the  petitioners  at 
the  hearing,  if  competent  in  law,  was  quite  in- 
auificient  in  fact,  to  control  or  vary  the  meaning 
of  the  written  instrument. 
Decree  a^rmed. 
Tniecopr.  Test; 

James  U.  McKenney,  Clerk,  Sup.  Court,  U.S. 


MANSFIELD,   COLDWATER  &   LAKE  [j 
MICHIGAN  RAILWAY  COMPANY,  akd 
MANSFIELD,  COLDWATER  &  LAEOB 
MICHIGAN    RAILROAD  COMPANY, 
Piffe.  in  Err., 

0. 

JOHN  SWAN  AND  ROBERT  McMANK,  Bur. 
Tivors  of  S.  0.  RoBR,  Late  Partners,  Under  the 

Name  of  Swan,  Rose  &  Compant,  LESTER 
E.  ROSE,  Admr.  of  S.  C.  Rose,  Deceased, 
AND  STEPHEN  B.  STUROES,  Assignee  In 
Bankruptcy  of  Robert  McMakn. 

(See  8.  a,  Beponor^  wL,  ST^-SSS.) 

^   111  p.  S, 
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Bmovat  <^  eama—neeeitary  eiUmuJiip — rvwr* 
of  for  viant  of  Juritdietion^-eotU  on. 

L  The  dlffer«noe  of  citizenship,  od  which  the  riirht 
of  removal  of  a  case  from  a  State  Court  depends, 
niut  have  existed  at  the  time  when  the  suit  was  be- 
gut^Ra  weU  as  at  the  time  of  the  removal. 

2.  The  Jurisdiction  of  the  Circuit  Court  falls,  un* 
leas  the  necenarjr  citizenship  adBrmatlvely  appears 
In  the  pleadings  or  elaewfaere  lo  the  reooro. 

8l  This  court  will,  where  no  motion  la  made  br 
either  parlr,  on  Its  own  motion,  reverse  a  Judnnent 
for  want  of  jurisdiction,  not  only  In  oases  where  It 
is  shown  ncwatlv^v  that  Jurisdiction  does  not  exist, 
but  oven  when  Itdoes  not  appear  alBrniativtd7tba£ 
It  does  exist. 

4.  When  thlscourtremandsaoauMtotheCircult 
Court,  with  directions  to  dismlsB  the  oause  for  want 
of  Jurisdiction  lo  that  court,  it  wUI  award  oosta  of 
the  Circuit  Court  and  of  tills  court  against  the  party 
who  wronelf  brought  the  cause  into  the  CirouA 
Court. 

[No.  293.] 

SuhmxtUd  Apr.  t,  I884.  Decided  Apr.  tl,  I884. 

EltnOR  to  the  Circuit  Court  of  Oie  Uolted 
States  for  the  Northern  District  of  Ohio. 
The  history  and  facts  of  the  case  sufficieDtiy 
appear  in  the  opinion  of  the  court. 

Mmrg.  C.H.  Scribiwrand.P>a?iJfc AJTunf, 
for  plaiDtifls  in  error. 
Mr.  Aaao  P.  Puif^,  for  defendants  in  error. 

J&.  Jiuttee  MatUtewfl  deUvered  the  opin- 
ion of  the  court: 

This  was  an  action  at  law  originally  brought 
Id  the  Court  of  CommoD  Pleas  of  Fulton  Coun- 
ty, Ohio,  by  John  Swan,  S.  C.  Rose,  F.  M. 
Hutchinaon  and  Robert  McMann,  as  partners 
under  the  name  of  Swan,  Rose  &  Co.,  against 
tbe  plaintiffs  in  error.  The  object  of  the  suit 
tS80]  ^'"^  recovery  of  damages  for  alleged  breaches 
of  B  contract  for  the  construction  ofthe  railroad 
of  the  defendants  below.  It  was  commenced 
June  10,  1874. 

Afterwai-ds,  on  October  28,  1879,  the  cause 
being  at  issue,  the  defendants  below  filed  a  pe- 
tition for  its  removal  lo  the  Circuit  Court  of  the 
United  States.  They  aver  Uierein  that  one  of 
the  pctittooers  is  a  Corporation  created  by  the 
laws  of  Ohio  alone,  and  the  other,  a  Corpoi-ation 
consolidated  under  the  laws  of  Michigan  and 
Ohio,  the  constituent  Corporations  having  been 
or^ui/ed  under  the  laws  of  those  States  respect- 
ively, and  that  they  are,  consequently,  citizens, 
ODC  of  Ohio  and  one  of  both  Michigan  and  Ohio. 
It  is  also  nllcged.  In  the  petition  for  removal, 
"That  the  plamtiffs,  John  Swan  and  Frank  M. 
Hutchinson,  at  the  time  of  the  commencement 
of  this  suit,  were  and  stUl  are  citizens  of  the 
State  of  Pennsylvania;  that  the  said  Robert  H. 
McMann  wa^;  then,  according  to  your  petition- 
ers' recollection,  a  citizen  of  the  State  of  Otiio, 
but  tliatbe  is  not  now  a  citizen  of  that  State: 
but  where  he  now  resides  or  whereof  he  ia  now 
a  citizen,  e-xcept  that  ho  is  a  citizen  of  one 
of  the  States  or  Territories  comprising  the 
United  States,  your  pctiUoncrs  are  unable  to 
state;  that  he  wenthito  bankruptcy  in  the  bank- 
ruptcy court  lield  at  Cleveland,  in  the  State  of 


formed  and  believe  that  he  has  not;  that  the  said 
Stephen  C.  Rose,  at  the  time  of  the  commeoce- 
meut  of  this  suit,  was  a  citizen  of  the  State  of 
Michigan;  that  he  died  therein  duringthe  pend- 
ency of  this  suit,  and  the  said  Lester  £.  Rose  if 
the  administrator  of  the  estate  of  the  said  Steph- 
en C.  Rose  in  the  State  of  Michigan,  he  holding 
such  office  under  and  by  virtue  of  the  laws  m 
that  State  only,  the  said  Lester  E.  Rose  being 
a  citizen  of  the  State  of  Michigan  when  so 
appointed  and  now;  but  that  he  is  not  a  nec- 
essary party  as  plaintiff  in  this  suit^  for  the 
reason  that,  tbe  suit  being  prosecuted  by  tbe 
plaintiffs  as  partners  under  the  firm  name  and 
style  of  Swan,  Rose  &  Co  and  for  the  collec- 
tion of  an  alleged  debt  or  claim  due  to  them  ai 
such  partners  and  which  arose  wholly  out  of 
their  dealings  as  partners,  if  It  exists  at  all,  m>-  ras* 
on  the  death  of  the  said  Stephen  C.  Rose  t£c  ^ 
cause  of  action  survived  to  the  other  partners." 

The  petition,  being  accompanied  with  a  sat- 
isfactory bond,  was  allowed  and  an  order  made 
for  the  removal  of  the  cause. 

Tbi;  plaintiffs  below  afterwards,  on  Decembei 
13,  1879,  moved  to  remand  the  cause  on  thr 
ground,  among  others,  that  the  Circuit  Court 
bad  no  jurisdiction,  because  Uie  "leal  and  sub- 
stantial controversy  in  the  cause  is  between  real 
and  substantial  parties  who  are  citizens  of  the 
same  State  and  not  of  different  States."  But  the 
motion  was  denied. 

Subsequently  a  trial  took  place  uxran  the  mer- 
its, which  resulted  in  a  verdict  and  judgment 
in  favor  of  the  plaintiffs,  tbe  defendants  in  er- 
ror.for  $238,116.18  against  the  defendants  joint- 
ly, and  the  further  sum  of  $116,468.88  against 
one  of  them. 

Many  exceptions  to  the  rulings  of  the  court 
during  the  trial  were  taken  and  are  embodied 
in  a  bill  of  exceptions,  on  which  errors  have 
been  assigned,  and  the  writ  of  error  is  prose- 
cuted by  the  defendants  below  to  reverse  this 
judgment. 

An  examination  of  the  record,  however,  dis- 
closes  that  the  Circuit  Court  bad  no  jurisdiction 
to  try  the  action;  and  as,  for  this  reason,  weara 
constrained  to  reverse  the  judgment,  we  have 
not  deemed  it  within  our  province  to  consider 
any  other  questions  involved  in  it. 

It  appears  from  the  petition  for  removal,  and 
not  otherwise  by  tbe  record  elsewhere,  that,  at 
the  time  tbe  action  was  first  brought  in  thestate 
court,  one  of  tiie  plaintiffs,  and  a  necessoty 
party.  McMann,  was  a  citizen  of  Ohio,  the  same 
State  of  which  the  d^endants  were  citizens.  It 
does  not  affirmatively  appear  that  at  tbe  time  of 
the  removal  he  was  a  citizen  of  any  other  Slate. 
Tbe  averment  is,  that  he  was  not  then  a  citizen 
of  Ohio,  and  that  his  actual  citizenship  was  un- 
known, except  that  he  was  a  citizen  of  one  of  the 
States  or  Territories.  It  is  consistent  with  this 
statement,  that  he  was  not  a  dtizen  of  any  State. 
He  may  have  been  a  citizen  of  a  Territory  and. 
If  so,  tbe  requisite  citizenship  would  not  exist. 

WitUer,  1  Wheats,  91.   According  to 


N.  O.  V.  Winter,  1 

Ofiio,' several  years  since,  and  since  tbe  alleged  |  ^^^^^^^^li^.  ^^inX^At^SiS:JM^l 
claim  of  tbe  plaintiffs  arose;  but  your  petitfon- '  ^\fy^:i  Jf^J  5i^iSi°H^„rf^^f,!t  1^^^ 
era  cannot  now  state  whether  he  has  now  an  as-  ^^Ifi^f  ^^nlh.^wL^t.S  !S  W** 
signee  Ui  bankruptcy  or  not,  but  they  are  in- ,                        ]'^^°      ™  ' ''^ 
 ^  '             well  as  at  the  time  of  the  removal.    And  accord* 

„         „   ,  ,  ,    ^  ^  ^         „,   ing  to  tbe  uniform  decisions  of  this  court,  tbe 

jss-£^?'.««ss^?vrijs[it'i^{^^^^ 

iuou.^xxv..NL  ^(iecesssry  citizenship  affizmallvely  ftppears  in 

111  V.  &  ^         ,  Mt 
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the  pleadlnga  or  elsewhere  in  the  record.  Orace 
T.  in*.  Co.,  m  U.  8.,  278-288  [XXVn.,  988] 
Bobertton  v.  Gww,  OTU.  8.,  646  [XXIV..  1067] 
It  was  error,  therefore,  in  the  Circuit  Court,  to 
usume  jurisdiction  in  the  case  and  not  to  re- 
mand it,  on  the  motion  of  the  plaintiffs  below. 

It  is  true  that  the  plaintiffs  helow,  against 
whose  oblection  the  error  was  committed,  do 
not  complain  of  being  prejudiced  bv  it;  and  It 
seems  to  be  an  anomaly  and  a  hardship  that  the 
party  at  whose  Instance  it  was  committed  should 
be  permitted  to  derive  an  advantage  from  it 
bat  the  rule,  springing  from  the  nature  and  Um< 
its  of  the  iudicial  power  of  the  United  8tates, 
Is  Inflexible  and  without  exception,  which  re- 
quires this  court,  of  its  own  motion,  to  deny  its 
own  jurisdiction  and,  in  the  exercise  of  Its  ai 
pellate  power,  that  of  all  other  courts  of  tl__ 
United  States,  in  all  cases  where  such  jurisdic- 
tian  does  not  affirmatively  appear  in  the  record 
on  which,  in  the  exercise  of  that  power,  it  is 
called  to  act.  On  every  writ  of  error  or  appeal 
the  first  and  fundamental  question  is  that  o: ' 
Jurisdiction,  first,  of  this  court,  and  then  of  the 
court  from  which  the  record  comes.  This  ques- 
tion the  court  Is  bound  to  ask  and  answer  for  it- 
self, even  when  not  otherwise  suggested  and 
without  respect  to  the  relation  of  ue  parties  to 
it.  This  rule  was  adopted  in  Qipron  v.  Van 
Noordcn,  S  Ciancih,  126.  decided  In  1801,  where 
a  Judgmeat  was  reversecl,  on  the  a[^licatIonof 
the  rairty  against  whom  it  had  been  readered  In 
the  Clicuit  Court,  for  want  of  the  allegation  of 
his  own  dtizcnahlp,  which  he  ought  to  have 
made  to  establish  the  jurisdiction  which  he  had 
Invoked.  This  case  was  cited  with  approral  b; 
Chi^  JxuHea  Mmdiall  In  Brown  t.  Stent,  ' 
Pet,  112. 

In  Jaduon  .isAftm,  8  Pet.,  148,  the  court 
itself  raised  and  insisted  on  the  point  of  juris- 
dictioD  ID  the  Circuit  Court;  and  In  that  case 
it  was  expressly  ruled,  that  because  it  did  not 
appear  that  the  Circuit  Court  had  Jurisdiction, 
[883]  court,  on  appeal,  had  no  lurisdictlon  except 
for  the  pnrpose  of  reversing  tae  decree  appealed 
from,  on  that  ground.  And  in  the  most  recent 
utterance  of  this  court  upon  the  point  in  Bdn 
r.Pretton  [aflt»,418],— itwas  said  hvMr.Jv*- 
Uee  Harlan:  "Id  cases  of  which  the  Circuit 
Courts  may  take  cognizance  only  by  reason  of 
the  citizenship  of  the  parties,  this  court,  as  its 
decisions  Indicate,  has,  except  under  special 
circumstances,  declined  to  express  any  opinion 
upon  the  merits,  on  qipeal  or  writ  of  error, 
where  the  record  does  not  afihrmatively  show 
Jurisdiction  in  the  court  below;  this,  because 
the  court!  of  the  Union,  being  courts  of  limited 
Jurlsdictloa,  the  presumptloD  Is,  in  every  stage 
of  the  cause,  that  It  is  without  their  jurisdiction 
unless  the  contrary  appears  from  the  record." 
The  reason  of  the  rule  and  the  necessity  of  its 
application  are  stronger  and  moreobvious,when. 
as  in  the  present  case,  the  failure  of  the  juria- 
dictlon  01  the  Circuit  Court  arises,  not  merely 
because  the  record  omits  the  averments  neces* 
sary  to  its  existence,  but  because  it  recites  facts 
which  contradict  it. 

In  the  Dred  SeoU  Case,  19  How.,  808-400  [60 
U.  8.,  XV.,  691-693],  it  was  decided  that  a 
Judgment  of  the  Circuit  Court,  upon  the  suffi- 
ciency of  a  plea  In  abatement,  denyingits  Juris- 
diction, was  open  for  review,  upon  a  writ  of  er- 
ror mad  out  by  the  party  in  whose  favor  the 
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?lca  had  been  overruled.  And  In  this  view  Jfr. 
ustiee  Curtis,  tu  his  dissenting  opinion,  con- 
curred ;  and  we  adopt  from  that  opinion  the  fol- 
lowing statement  of  the  law  on  the  point:  "  It 
U  true."  he  said,  p.  666         "as  a  general 
rule,  that  the  oourt  will  not  auow  a  party  to 
rely  on  anything  as  cause  ior  reversing  ajude- 
mcDt.  which  was  for  his  advantage.  In  thl^ 
we  follow  an  ancient  rule  of  the  common  law. 
But  so  careful  was  that  law,  of  the  preservation 
of  the  course  of  its  courts,  that  It  made  an  ex- 
ception out  of  that  general  rule  and  allowed  a 
party  to  assign  for  error  that  which  waa  for  hit 
advantage,  if  It  were  a  departure  by  the  court 
itself  from  its  settled  course  of  procedure.  The 
cases  on  this  subject  are  collected  In  Bac.  Abr. 
Error  H,  4.  Ana  this  court  followed  this  prac- 
tice in  Oapron  v.  Van  Noordm,  2  Cranch,  126, 
where  the  plaintiff  below  procured  the  reversal 
of  a  Judgment  for  the  defendant  on  the  groond 
that  the  plaintifl'a  allegations  of  citizensmp  bad 
not  shown  jurisdiction.  Bat  It  Is  not  necessair 
to  determine  whether  the  defendant  can  be  at 
lowed  to  assign  want  of  Jurisdiction  as  an  error 
in  a  Judgment  in  his  own  favor.  T^e  true  ques- 
tion is,  not  what  either  of  the  parties  may  be 
allowed  to  do,  but  whetlier  this  court  wiU  affirm 
or  reverse  a  judgment  of  the  Circuit  Court  on 
Ihe  merits,  when  it  spears  on  the  record,  bv  a 
plea  to  a  Jurisdiction,  that  It  Is  a  case  to  which 
the  Judidal  power  of  the  United  States  does 
not  extend.   The  course  of  the  court  is,  when 
no  motion  Is  made  by  either  party,  on  its  own 
motion,  to  reverse  such  a  Judgment  for  want  of 
jurisdiction,  not  only  in  cases  where  it  is  shown, 
negatively,  by  a  plea  to  the  Juri.sdictIon,  that 
jurisdiction  does  not  exist,  but  even  when  It 
does  not  appear,  affirmatively,  that  It  does  exist 
Piqiiignot  v.  R.  H.  Ch„  16  How.,  104.   It  acts 
upon  the  principle  that  the  Judicial  power  of 
the  United  States  must  not  be  exerted  In  a  case 
to  which  it  does  not  extend,  even  if  both  partie* 
desire  to  have  it  exerted.  Cutler  v.  Au,  7  How., 
729.  I  consider,  therefore,  that  when  there  was 
a  plea  to  the  Jurisdiction  of  the  Circuit  Court  in 
a  case  brought  here  by  a  writ  of  error,  the  first 
duty  of  this  court  Is,  sua  tponte,  If  not  moved 
to  it  by  either  imrty.to  examine  the  sufflcleucy  of 
that  plea  and  thus  to  take  care  that  neither  the 
Circuit  Court  nor  this  court  shall  use  the  Judl- 
dnl  power  of  the  United  States  In  a  case  to 
which  the  Constitution  and  laws  of  the  United 
States  have  not  extended  that  power." 

This  is  precisely  applicable  to  the  present 
case;  for  the  mott<m  ca  the  jdaintlfls  below  to 
remand  the  cause  waa  equivalent  to  a  special 
plea  to  the  jurisdiction  of  the  court;  but  the 
doctrine  applies  equally  In  every  case  where  the 
JurisdlcJon  does  not  appear  from  the  record. 

It  was  so  applied  In  uie  case  of  JT.  8.y.  Hucka- 
bt»,  16  Wall.,  414  [88  U.  8.,  XXI.,  467].  Thers 
the  United  States  bad  commenced  proceedings 
in  the  Circuit  Court,  under  the  confiscation 
Acts,  to  condemn  certain  real  estate,  which  had 
been  sold  by  Its  ovrners,  the  defendants  in  error, 
to  the  Confederate  Government.  The  United 
States  had,  in  fact,captured  the  property  during 
the  fiagrancy  of  wor,  it  being  an  iron  foundry 
and  works,  used  for  the  manufacture  of  muni-  ^* 
tionsof  war.and  had  afterwards  sold  It  to  Lyon. 
Huckebee  intervened  as  a  claimant,  and  an* 
Bweied  the  Ubel,  setUng  up  a  claim  of  title  In 
himself  and  associates.   Lyon  also  filed  an  an- 
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0wer,  seUioK  up  hb  title,  and  was  made  a  oo 

plaintiff  vr\\h  the  United  States.  A  decree  was 
made  dismissing  the  libel,  and  conflrmin?  the 
title  of  Huckabee.  TbeUnltedStatesaudLyon 
prosecuted  a  writ  of  error  to  reverse  this  judg- 
tnent.  This  court  decided  that  the  Circuit  Court 
was  witliout  jurisdiction  of  the  sublect-matter, 
as  it  was  not  a  case  contemplated  by  the  con- 
fiscation Acts,  and  that  it  could  not  be  treated 
as  a  private  suit  in  equitv  between  the  claimants 
for  ube  determination  oi  their  conflicting  titles, 
because  the  remedy  at  law  was  adequate,  and 
also  because  there  were  citizens  of  the  same 
State.  It  decided,  therefore,  that  the  Circuit 
Court  had  no  jurisdiction  to  render  any  decree 
Jn  tbe  case  upon  the  merits  of  the  controversy. 
In  stating  the  conduslou  of  the  court,  Mr.  Ju»- 
tie«  Clifford,  who  delivered  its  opinion,  said,  p. 
^f404]:  "  Usually  where  a  court  hasnoju- 
risdiction  of  a  case,  the  correct  practice  is  to 
dismiss  the  suit,  but  a  different  rule  necessarily 
prevails  In  an  appellate  court  in  cases  where  the 
subordinate  court  was  without  jurisdiction  and 
has  given  judgment  or  decree  for  the  plaintiff, 
or  improperly  decreed  afBrmative  rcuef  to  a 
<daimaat.  In  such  a  case,  the  judgment  or  de- 
cree in  the  court  below  must  be  reversed,  else 
the  party  which  prevailed  there  would  have  the 
benefit  of  such  judgment  or  decree,  though 
rendered  by  a  court  which  had  no  authority  to 
hear  and  determine  the  matter  in  controversy." 

There,  it  will  be  observed,  the  plaintiffs  in 
«rror  were  seeking  to  reverse  on  the  merits  an 
adverse  decree,  vesting  title  in  the  opposing 
ziarty.  In  a  proceeding  instituted  by  themselves. 
The  court  reversed  that  decree  to  their  advan- 
tage, for  want  of  the  jurisdiction  of  the  court 
below  which  they  had  invoked  and  set  in  mo- 
tion. 

An  analogous  principle  was  acted  on  in  Bar- 
ney V.  Saltimore,6  WM.,  380  [73  U.  S.,XVIII., 
where  a  decree  of  the  Circuit  Court,  dls- 
miuing  a  bill  on  the  merits,  was  reversed  be- 
cause tliat  court  bad  no  jurisdiction,  and  a  de- 
cree of  dismissal  without  prejudice  directed ; 
and  in  Thomptcm  v.  B.  B,  Co.,  6  Wall.,  134  [78 
[3863  u.  8..  XVIII.,  765],  where  the  question  was 
one  purely  of  procedure,  whether  the  remedy 
was  at  law  or  in  equity,  altiiough,  in  that  class 
of  cases,  where  the  juri8dicti<»i  relates  to  the 
subject-matter  and  Is  administered  by  the  same 
court,  but  in  another  form  of  proceeding,  it 
would  seem  more  reasonable  that  the  objection 
might  be  waived  by  the  conduct  of  tiie  parties. 
See,  also,  JIvrt  v.  SoUiTwtttiorth,  100  U.  S.,  100 
rXXV.,  6601.  And  in  mUiaiiu  v.  JVottawa,104 
tJ.  8.,  200  [XXVI.,  719],  it  was  held  to  be  tiio 
duty  of  tbe  Circuit  Court  to  execute  the  pro- 
visions of  the  Sth  section  of  the  Act  of  March 
«,  1875,  ch.  187, 18  Stat,  at  L.,  pt.  8,  p.  470,  by 
dismissing  a  suit  of  its  own  motion,  whuiever 
It  appeared  that  it  did  not  really  and  substan- 
tially involve  a  dlsinite  or  controversy  properly 
within  its  jurisdiction ;  and  equally  so  of  this 
court,  when,  on  error  or  appeal,lt  appeared  that 
the  Circuit  Court  had  failed  to  do  so,in  a  prop- 
er case,  to  reverse  its  judgment  or  decree  for 
that  reason,  and  to  remand  the  cause  with  dl- 
recUon  to  dismiss  the  suit. 

In  Oraee  v.  In$.  Co.,  109  U.  S.,  278  [XXVn., 
982],  it  Is  true  that  this  court  passed  upon  all 
the  questions  in  the  case  afferans  its  merits, 
although  it  reversed  the  judgment  Because  the 
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jurisdiction  of  tbe  Circuit  Court  was  not  appaiv 

ent;  but  it  was  tiiought  convenient  and  proper 
to  do  so,  in  tliat  case,  liecause  the  record  itself 
made  it  probable  that  its  omission  of  the  state- 
ments necessary  to  show  jurisdiction  was  Inad- 
vertent, and  might  be  supplied  for  a  future 
trial  in  the  same  court.  In  the  present  cas& 
however,  tbe  want  of  jurisdiction  appears  af- 
firmatively from  the  record. 

For  these  reasons  tbe  judgment  of  the  Circuit 
Court  must  be  reversed,  and  the  cause  remand- 
ed, with  directions  to  remand  the  same  to  the 
Court  of  Common  Pleas  of  Fulton  County, 
Ohio. 

It  remains,  however,  to  dispose  of  the  ques- 
tion of  costs. 

It  is  dear  that  the  plaintiffs  in  error,  having 
wrongfully  caused  the  removal  of  the  cause 
from  the  State  Court,  ought  to  pav  the  costs  in- 
curred in  the  Circuit  Court,  and  there  is  no 
want  of  power  in  the  court  to  award  a  judJ^ 
mcnt  against  them  to  that  effect.  By  eecuon  o 
of  tiie  Act  of  March  8,  ItiTS,  the  Circuit  Court 
Is  directed,  In  remanding  a  cause,to  make  such 
order  as  to  costs  as  shall  be  just;  uid  the  bond  ragfi 
given  by  tbe  removing  purty  under  section  8  is 
a  bond  to  pay  "All  costs  that  may  be  awarded 
by  tbe  sua  circuit  court,  if  said  court  shall  hold 
that  such  suit  was  wrongfully  or  improperly 
removed  thereto."  These  provisions  were  mani- 
festiy  designed  to  avoid  the  application  of  tbe 
general  rule,  which,  in  cases  where  the  suit 
failed  for  want  of  jurisdiction,  denied  the  au- 
thority of  the  court  to  award  jud^pnenta^nst 
the  losing  party,  even  for  costs.  ifaJwr  v. 
Watae$,  9  Wheat.,  660  ;  Mayor  v.  Cooper,  6 
WaU.,  250  [78  U.  S.,  XVIU.,  852]. 

As  to  costs  in  this  court,  the  question  is  not 
covered  by  any  statutory  provision  and  must  be 
settled  on  other  grounas.  Ordinarily,  by  the 
long  established  practice  and  universally  recog> 
nizM  rule  of  the  common  law,  in  actions  at 
law,  the  prevailing  party  is  entitled  to  recover 
a  judgment  for  costs,  the  exception  being  that 
where  there  Is  no  jurisdiction  in  the  court  to  de- 
termine the  litigation,  the  cause  must  be  dis- 
missed for  that  reason,  and,  as  the  court  can 
render  no  judgment  for  or  against  either  i)arty, 
it  cannot  render  a  judgment  even  for  costs. 
NeverthelesB  there  is  a  iudgmeot  or  final  order 
In  tbe  cause  dismissing  It  lor  want  of  jurisdic- 
tion. Accordingly,  in  Wineheater-v.  Jaekaon,  8 
Cranch,  614,  coats  were  allowed  where  a  writ  of 
error  was  dismissed  forwantof  jurisdiction,the 
parties  not  appearing  upon  the  record  to  be  cit- 
izens of  different  States,  the  plaintiff  in  error 
being  plaintiff  below.  But  in  respect  to  that 
case,  it  is  to  be  observed,  that  the  want  of  ju- 
risdicti<m  disclosed  by  the  record  was  that 
the  Circuit  Court,  and  that  there  was  jurisdic- 
tion in  this  court  to  consider  and  determine  the 
question  of  the  jurisdiction  of  the  Circuit  Court 
and  to  reverse  its  judgment,  had  it  been  the 
other  way,  for  want  of  jurisdiction.  And  the 
judgment  for  costs  in  that  case  is  justified  on 
that  ground  and  seems  to  have  been  rendered 
against  the  plaintiff  In  error,  because  he  was 
tbe  losing  puly,  in  the  sense  cf  haviiwincuSBet- 
ually  invoked  the  jurisdiction  of  tlu  Circuit 
Court  And  this  is  just  what  has  taken  place 
in  the  present  suit.  Here  the  plaintiffs  in  error 
wroogiully  removed  the  cause  to  the  Circuit 
Court  l!\aij  sedc  by  a  writ  of  enw  to  this 
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court  to  reverse  upon  the  meritB  the  judgment 
B88]  RDdcrcd  itgainsttnem,and  bring  here  the  whole 
record.  That  discloses  the  want  of  jurisdic^oa 
fai  the  Circuit  Court  to  render  any  Judgment ; 
aod  this  court,  lo  the  exercise  of  its  Jurisdiction, 
reverses  the  judgment  for  that  reason  alone,  its 
jurfsdictioQ  extending  no  further.  .  It  could  not 
dismiss  the  writ  of  error  for  wont  of  jurisdic- 
tion in  the  Circuit  Court,  for  that  woiud  be  to 

Sve  effect  to  such  want  of  jurisdiction  ;  and 
la  ooart  has  jurisdiction  of  the  writ  of  error 
to  reverse  the  judgmeiit  on  that  ground.  At- 
temr  v.  Otbome,  9  WalL,  687-075  [70  U.  S., 
XIX,,  748-751]. 

In  Montaiet  v.  Murray, A  Cranch,  46,  the  judg- 
ment was  reversed,  be«iu6c  it  did  not  apnear 
from  the  record  that  the  Circuit  Court  had  ju- 
risdiction, and  with  costs,  following  1Kttic/ie«f«r 
T.  Jackaon,  ubi  tupra,ana  thereupon.it  is  stated 
in  the  report.that, '  'On  the  last  day  of  the  Term, 
the  court  gave  the  following  general  direcUoiu 
to  the  clerx :  tha^  in  cases  of  reversal,  costs  do 
not  go  of  course,  but  in  all  cases  of  affirmance 
they  do;  and  that  when  a  Judgmeot  is  reversed 
for  want  of  jurisdiction,  it  must  be  witliout 
costs. "  No  formal  rule  of  the  court  covers  the 
case  of  a  reversal  on  that  ground.althougbpara- 
grfph  8  of  Rule  24,  which  provides,  that  "In 
cues  of  TovcTsiU  of  any  judgment  or  decree  in 
this  court,  costs  shall  be  allowed  totheplaintifE 
in  error  or  appellant,  unless  otherwise  ordered 
by  the  court,  leaves  room  for  the  exercise  of 
discretion  in  its  application  to  such  coses.  The 
whole  subject  was  very  much  discussed  by  Mr. 
Jvttiee  Woodbury  in  the  case  of  Bumham  t. 
Sangdey.  2  Wood.  &  H.,  417-434,  where  he 
collects  a  large  number  of  authorities  on  the  sub- 
ject In  the  present  case,  the  writ  of  error  is 
not  dismissed  for  wont  of  jurisdiction  in  this 
court;  on  the  contrary,  the  jurisdiction  of  the 
Courtis  exercised  In  reversing  the  judgment  for 
want  of  jurisdiction  in  the  Circuit  Court;  and 
although,  in  a  formal  and  nominal  sense,  the 
plaintiJb  in  error  prerail  in  obtaining  a  reversal 
of  a  judgment  a^nst  them,  the  cauae  of  that 
reversal  is  their  own  fault  m  Invoking  a  juris- 
diction to  which  they  had  no  right  to  resort.and 
its  effect  is,  to  defeat  the  entire  proceeding 
which  they  ori^aled  and  have  prosecuted.  In 
a  true  and  proper  sense,  the  plaintiffs  In  error 
are  the  losing  and  not  the  prevailing  part^  and, 
'389 1  court  having  jurisdiction,  upon  their  writ 
'  '  of  error,  so  to  determine,  and  m  tliat  determina- 
tion being  compelled  to  reverse  the  judgment, 
of  which,  on  other  groimds,  they  complain,  al- 
though denying  their  right  to  be  heara  tor  that 
purpose,  has  jurisdiction,  also,  in  order  to  ^ve 
effect  to  its  judgment  upon  the  whole  case 
against  them,  to  do. what  justice  and  right  seem 
to  require,  by  awarding  judgment  against  them 
tot  the  costs  that  have  accrued  in  this  court. 

The  judgment  of  the  Oireuit  Court  ia,  aeeord- 
ingl^,  reverted,  tntJi  eoeta,  againet  the  ^ainOffi 
in  error,  and  the  eaueeisTemand^to the  Oireuit 
Court,  with  directioTU  to  render  a  Judgment 
againtt  Uiemfor  cotte  in  that  court  and  to  remand 
Cm  eauee  to  the  Court  of  Common  Pteat  <^  JW- 
ton  County,  Ohio  ;  ana  itieeo  ordered. 
True  oopjr.  Test: 

James  H.  MoKenney,  Gork,  Sup.  Oourt,U.  8.. 
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MYKA  CLARK  QAINEB,  Appt, 

CHARLES  MILLER,  Admr.  of  Sajcuxl  Hav 
H<un>,  Deeeaaed. 

(SeeS.CBeporter'sed.,  aSft-MOi) 

Action  for  money  had  and  reeeited — exeuee  for 
delay  in  bringing  action — ratification  by  prin- 
eipcU— judgment  merget  demand—pretumption 
of  payment  by  lapee  of  time. 

1.  Whenever  one  person  has  In  hie  hands  moxtej 
oqultabl7  belonffinc  to  another,  that  other  person 
may  recover  It  by  amtmpstt,  for  money  bod  aod  re- 

i.  Under  the  law  of  MIssourL  an  absoondlnfr  or 
concealing  himself,  bvs  det>tor,io  prevent  the  oom- 
nienoement  of  an  action,  is  avaUable  InanacUooBt 
law  to  excuse  a  delay  In  bringlnK  the  action  and  1* 
uot  a  ground  of  equity  Jurisdiction. 

a.  If  a  prinotpol  ratmcs  tbst  part  of  a  transaction 
which  favors  hun,  he  ratifies  the  whole. 

4.  A  Jadgfoen^  mencesthe  demand  oo  which  It  Is 
rondcrod,  and  a  second  suit  by  the  same  party  can- 
not tM  tmrnglit  upon  IL 

h.  By  the  common  law.  the  lapse  of  twenty  years, 
without  explaoatory  droumstaaces,  alTords  a  pre- 
HumptJon  uf  law  thatadebttspold,  even  tboug'b  It 
be  due  ty  specialty. 

a.  By  toe  law  of  Missouri,  BJud^inent  is  presumed 
paid  after  twenty  years.  This  presumption  Is  a  rule 
r>f  i>>idQQce  fitid  not  a  limitation,  and  u  not  subject 
to  thovxDqpCbnaandlnoldcDtaotaa  Aotofllnuta- 
don. 

[No.  818.1 

Submitted  Apr.  9,  1884.  DeadedApr.  tl,  1884. 

A  FPEAL  from  the  Circuit  Court  of  the  Unit- 
O.  ed  States  for  th«  Eastern  District  of  Ui»- 
souri. 

The  history  and  facta  vpear  in  the 

Statement  of  the  case  by  Mr.  JuaOee  Woodst 
This  bill  waa  filed  by  the  appellant  on  Mar 
11,  1880.  Its  material  allegations  were  as  fol- 
lows: the  appellant  was  born  in  1806,  and  was 
the  daughter  of  the  tale  Daniel  Clark  of  the  City 
of  New  Orieans.  On  July  18,  1818,  Clark  duly 
executed  his  last  will  and  testament,  by  which 
he  devised  and  bequeathed  to  the  appellant  all 
his  estate.  He  died  August  16,  1818.  Appel- 
lant did  not  know  that  she  was  the  daoghterof 
Clark  until  1884.  On  June  18  of  that  year  she 
propounded  for  probate  in  the  Parish  Court  for 
the  Farish  of  Orleans,  Louisiana,  his  last  will,  rm 
and  after  a  litigation  of  more  than  twenty  yean 
Lt  was  admitted  to  probate  on  February  £^,1856. 
[n  the  meantime,  in  the  year  1837,  she  had  be- 
come of  age;  In  188S  she  waa  married  to  Will- 
iam W.  'Wnitney.  who  died  in  1888;  and  in  1846 
she  was  married  to  General  Edmuiu  P.  Oalnea. 
Qen.  Oaines  died  in  1868,  and  ^ipeDant  has 
lince  remained  a  widow. 

A  short  time  after  the  death  of  Clark,  In  1818, 
Richard  Relf  and  Beverly  Chew  "  Began  to  act 
as  executors  of  his  estate  in  their  own  wrong 
and  without  authority  of  law,  under  a  will  M 
Clark  executed  in  the  year  1811,  which  had 
been  revoked  by  hia  will  of  1818.*'  By  power 
of  attorney,  they  appointed  Samuel  Hammond, 
the  defendant's  intestate,  their  agent  to  sell  and 
convey  the  lands  belonging  to  the  estate  of  Clark 
lying  in  the  State  of  SUssouri.  Hammonahsrico- 
to  April  0, 1819,  sold  lands  and  received  uiere- 
for,  over  and  above  cndita  and  commis- 
sions  to  which  he  was  entitled,  the  som  of 
$6,841.80.  Relf  and  Chew  sued  Hammond  In 
ttie  money  so  received  by  him,  and  in  August, 
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1819,  recovered  a  Judnaeot  agalnit  him  there- 
for. On  October  8, 1828,  an  esracutioa  wu 
fuad  tm  the  judgment  aim  kWed  on  lands  of 
Hammffiid,beiwr  the  north  half  of  New  Madrid, 
•urv^  No.  d,600,  which  were  bought  in  bj 
Relf  and  Chew,  and  the  purchaae  money  there- 
of, to  wit:  t427.77,  credited  on  the  judgment 
Hammond  was  a  resident  of  Mluoun  from 
about  the  year  1616  untQ  December.  1824,  when, 
being  iuolTent  and  Indebted  to  the  estate  ox 
Claii  for  the  balance  due  cm  said  Judgment,  he 
fraudulently  abaoonded  and  secretly  left  the 
State  <A  Missouri,  concealing  himself  from  ap- 
pdJant  hj  trarellng  to  places  unknown  to  her. 
He  went  to  the  State  of  South  Carolina,  where 
he  lived  until  his  death,  which  took  place  in 
August,  181S.  No  letters  of  administration  were 
taken  out  on  the  estate  of  Hammond  until  Oc- 
tober 86. 1878.  when  proper^  of  his  estate  in 
the  State  at  Missouri  havmg  oeen  discovered, 
kttm  were  granted  to  the  appellee,  Charles 
Miller,  by  the  Probate  Court  of  the  City  of 
St.  Louis. 

The  wayer  of  the  bill  was,  that  the  court 
rsm  decree  that  the  estate  of  Hammond  was 

^'^'^  Indebted  to  appellant  in  the  sum  of  money  de- 
manded, nanudy:  96,841.80,  with  tbe  Interest 
thereon,  and  that  sne  was  equitably  entitled  to 
recover  the  same  in  this  suit. 

The  defendant  filed  a  demurrer  to  the  bill  on 
the  following  among  oUier  grounds:  1.  Because 
the  case  stated  in  Oiu  bill  is  one  of  which  a 
court  of  equity  has  no  Jurisdiction;  and  3,  be- 
cause the  bill  shows  that  a  suit  had  been  brought 
by  those  recognized  by  the  court  as  the  lawful 
lepresentatiTes  of  Daniel  Clark,  and  that  more 
tban  sixty  years  ago  judgment  had  bem  ren* 
dered  therein  against  Hammond  for  the  same 
numey  for  which  this  suit  wus  brought,  and 
that  such  Judgment  had  never  been  vacated  or 
reversed. 

Tbe  circuit  court  sustained  the  demurrer  and 
di8missedtbebill,aiidthecomplaiDaotappealed. 
Mr.  Brltton  A.  Hill,  for  appellant. 
Mr.  Henry  H.  Denison,  for  q;>pellee. 

Mr.  Ju^iee  Woods  delivered  the  opinion  of 
the  court: 

The  demurrer  was  properly  sustained  on  both 
grounds. 

The  theory  of  the  bill,  as  appears  from  Its 
averments  and  as  it  is  stated  by  counsel  for  ap- 
pellant, is,  that  appellant  is  the  proper  party  to 
sue,  in  her  own  nam^  for  the  proceeds  of  the 
lands  of  her  father's  estate,  aom  by  Hammond 
in  1819  under  power  of  attorney  from  Belfuid 
Chew,  and  that  by  bringlDg4hiB  suit  she  affirms 
and  ratifies  the  sue. 

The  appellant  having  ratified  the  sale,  the 
cmly  obligation  which  can  reet  upon  Ham- 
mrad'a  administrator  is  to  pay  over  to  the  ap- 
pellant the  momr  received  by  Hammond  as  the 
consideration  of  the  sole.  It  is,  therefore,  sim- 
ply a  case  of  monev  bad  and  received  by  him 
for  the  use  of  appeUant,  and  a  declaration  in 
attamptit  on  tbe  common  counts  would  have 
fully  stated  the  appellant* a  cause  of  action. 
Whenever  one  person  has  in  his  hands  money 
equit&Uy  belonging  to  another,  that  other  per- 
aon  may  recover  it  iiy  amymatit  for  money  had 
andreceived.  FSekardr.  Anket.  IS  East,SO; 
[S0S1 4>ra<( V.  Mobhoum,  4Bing.,  178;  Jkratlv.  Jknui- 
loM,  1  H.  BL,  888;  Aof^  T.  i20o(,  llJohns. 
Ill  U.  8. 


464;  ^v.  Mar$km,  17  Mass.,  576;  OttMn  v. 
604^.  81  Pick.,  1.  The  remedy  at  law  i» 
adequate  and  complete. 

There  la  no  averment  In  the  bill  of  comphdnt 
of  any  ground  ct  equity  Jurisdiction.  No  trust 
is  al^ed.  no  discovery  is  sought.  The  appe- 
lant has  no  lien  <ui  the  proper^  of  Hammond'* 
estate  and  avers  none.  The  only  semblance  of 
a  fraud  alibied  is,  that  Hammond  fraudulently 
absomded  and  secretly  left  the  State  of  Mis- 
souri, concealing  himself  by  traveling  In  placea 
unknown  to  the  appellant.  But  this  averment 
does  not  relate  to  the  cause  of  action.  It  is  only 
made  as  an  excuse  for  not  ladnging  the  suit  at 
an  earlier  time,  and  to  take  the  case  out  of  the 
bar  of  the  Statute  of  Limitations.  The  law  of 
Missouri,  a  S.,  sec.  8S44,  provides  that  If  anv 
perstm,  bv  absconding  or  concealing  hlmseli. 
prevent  tne  commencement  of  an  aewm,  such 
action  may  be  commenced  within  the  time  lim- 
ited by  the  Statute,  after  the  commencement  of 
such  action  shall  have  ceased  to  be  so  prevented. 
Tbe  excuse  made  by  appellant  for  not  sooner 
bringing  her  suit  was,  therefore,  available  in  an 
action  at  law.  Having  found  assets  of  Ham- 
mond's estate  in  Missouri,  and  an  adminlrtratw 
having  been  appointed,  an  action  at  law  was  the 
plain  and  adequate  method  for  tbe  recovery  of 
the  appellant's  rlghte.  The  circuit  court,  sitting 
as  a  court  of  equity,  had.  therefore,  no  juris- 
diction of  the  case.  Hipp  v.  £(U4n,  18  How.. 
271  [60  U.  S.,  XV.,  633J. 

Tlie  second  grotmd  of  demurrer  is  also  well 
taken.  The  appellant,  by  ratifying  the  s^ 
made  Belf  um  Chew,  throu^  their  went. 
Hammond,  ratified  the  acts  of  Itelf  and  Chew 
In  respect  to  the  purchase  money  reodved  by 
Hammond.  If  Hammond,  as  their  agent,  tun 
paid  over  to  them  tibe  money  received  from  the 
sales  made  bv  him,  the  appellant  could  not, 
having  ratifiecl  the  sale,  repudiate  the  payment. 
If  a  principal  ratifies  that  which  favors  him,  he 
ratifies  the  whole.  Skinner  v.  DayUm,  18 
Johns.,  554;  Odiomt  v.  Maaeq/,  18  Mass.,  188; 
Mankiiu  v.  Wataon,  87  Mo.,  168;  Aiwood  v. 
Bmaa,  6  CL  A  F..  888.  Bv  ratifying  the  sale, 
the  appellant  places  herscli  in  the  position  of 
Rdf  and  Chew,  and  Hammond  has  the  same  [399] 
righta  against  her  as  ho  bad  against  them. 

Relf  and  Chew  having  sued  Hammond  and 
recovered  judgment  agunst  him  for  the  money 
received  by  him,  the  demand  for  the  money  was 
merged  in  the  judgment.  They  could  not  bring 
suit  on  the  claim  for  the  money.  Biddlaon  v. 
WhiUi,  IW.  Bl.,  606;  WawnanY,  Ood^rane.iXi 
m.,  168.  Neither  could  the  appellant.  Their 
only  remedy  was  to  enforce  the  judgment  or  to 
bring  anouaer  suit  upon  It.  If  the  Judgment 
was  paid,  Hammond  was  discharged  from  any 
demand  either  by  Belf  and  Chew  or  the  appe^ 
lent. 

There  Is  a  condudve  presumption  of  law  that 
ttie  judgment  has  been  paid.  By  an  Act  of  the 
tmitorud  liegislature,  passed  January  80,  1816. 
the  common  law  of  England  was  adopted  as  tbe 
law  of  the  Territory  of  Missouri.  By  tbe  com- 
mon law,  tbe  lapse  of  twentv  years,  without  ex- 
planatory circumstances,  affoi'ds  a  presumption 
of  law  that  the  debt  is  paid,  even  though  It  be 
due  by  specialty.  Omaia  v.  Leigh.  1  T.  R.,  870: 
Ledeu  v.  Nime$,  7  Serg.  &  R.,  4i0;  Joekmn  t. 
Wood,  18  Johns^  8tt;  Best,  Presump.,  sec  187: 

And,  by  the  Revised  Statutes  of  Missouri  of 
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1885.  psee  896,  It  was  proTlded  as  follows: 
"Every  judgment  and  decree  of  any  court  here- 
after rendered  or  made,  shall  be  presumed  to  be 
paid  and  satisfied  after  the  czi^tion  of  tweoQr 

J cars  from  the  time  of  Kiving  such  Judgment  or 
ecree,  and  every  Judgment  and  decree  ren- 
dered or  made  at  the  ume  this  Act  shall  take 
effect,  shall  be  presumed  to  be  paid  and  satlsfled 
after  the  expiration  ot  twenty  yean  from  the 
time  this  Act  shall  take  effect." 

This  provision  has  been  substantially  con- 
tinued in  force  to  the  present  time  (1 R.  8.  Mo., 
«ec.  8351)  and  forms  a  part  of  the  settled  juris- 
prudence of  the  State.  In  the  case  of  Oemeru 
T.  Witkin»on,  10 Mo.,  88,  It  was  held  bytheSu- 
preme  Court  that,  as  to  judgments  rendered 
prior  to  the  Act  of  1885,  the  presumptfon  of  pay- 
ment after  twenty  years,  raised  l^the  common 
[4001  IftVf  continues  unimecled  by  that  Act,  which, 
as  to  such  judgments,  is  only  cumulative.  This 
presumption  is  a  rule  of  evidence  and  not  a 
limitatioD,  and  is  not  subject  to  the  exceptions 
and  incidents  of  an  Act  of  limitation.  Cape 
Qirnudeau  Co.  v.  Haritittm,  58  HLo.,  90 :  Stnm 
▼.  Senton,  16  Mo.,  871. 

If.  therefore,  tweo^  years  after  Its  date,  suit 
had  been  brought  agamst  Hammond,  in  his  life- 
time, on  the  judgment  recovered  against  him  by 
Relf  and  Chew,  he  could  have  availed  himself 
«f  the  conclusive  presumption  which  that  law 
raises,  that  the  Judgment  had  been  paid.  The 
presumption  is  no  weaker  when  the  suit  Is 
brought  against  the  administrator  of  fats  estate 
sixtr-(me  years  after  the  date  of  the  judgment 
'Die  caae.  therefore,  as  stated  hj  the  bill,  is 
this:  ^)peliant  seeks  to  recover  on  a  claim  for 
mouOT  had  and  received,  which  had  been  re- 
'duced  to  judgment  more  than  sixty  years,  and 
which  the  law  conclusively  presumed  had  been 
paid  more  than  forty  years  before  her  suit  was 
(nought. 

Weareef  opinion,  ther^ore,  that  the  decree  ^ 
ifte  Circuit  Court  euetaitung  tA«  dmurrer  to  toe 
biU  wit  right,  anditmuetbeqghmed. 
Twm  copy.  Test: 

James  H.  MoKennay,  Clerlc«  Sup.  Oourt,  JJ.  8. 


JAMES  HORNBUCELE  bt  al.,  in 
At.  and  AfpU, 

JOSEPH  vrSTAPFORD. 
(See  S.  a,  Beporter'a  ed.,  88^08.) 

J'leadingt  as  evidence  of  imtet  tried — exelueion 
^  immaterial  evidenet'-deeree,  vhen  tondutute 
— evidence  of  reaervation  in  a  deed. 

1.  Where  r  deoree  faas  been  put  In  evidence,  the 
pteadtoBS  upon  wbloh  It  was  based  are  admissible  to 
show  woat  was  tried  In  tbe  suit,  In  a  subsequent  ac- 
tion between  the  same  parties. 

2.  Where  the  ezcUialon  of  evidence  offered.  Id  no 
degree  prejudiced  the  party,  the  decree  will  not  be 
reversed  for  error  In  excludiner  It. 

8.  A  decree  which  remaloa  Id  full  f oroe  Is  not  open 
to  contest  In  a  subaequeot  suit  between  tbe  same 
pertles. 

4.  When  a  reflervatlon  Is  made  Id  a  deed,  It  Is  not 
Deceesary,  to  order  to  five  Iteffect,  that  the  grantor 
should,  when  be  executes  the  deed,  assert  verbally 
bis  right  to  tbe  property  excepted  from  tbe  oonvey- 
anoetand  evidence  that  be  made  noautn  assriillfin 
IsbwdmWble. 

[No.  815.] 

.Submitted  Apr.  9,  m4.  Jkeided  Jpt,  Ml,  JS84. 
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APPEAL  from  tbe  Supreme  Court  of  tha 
Tenltory  of  UoDtans. 
The  hlstoiy  and  facts  fully  ^pear  in  ttie 

Statement  of  the  case  by  Mr,  Jvttiee  Woodn 
The  suit  was  broii^ht  by  Stafford,  the  appel- 
lee, against  Hombuckle  and  Marshall,  the  ap- 
pellants, to  restrain  them  from  diverting  from 
msditcb  a  certain  qaantl^  ot  water  to  which 
he  claimed  to  be  entlUed.  The  complaint 
alleged  that  the  appellee  was  entitled  to  such 
quantity  of  the  waters  of  Avalanche  Creek  or 
Gulch  as  it  is  sometimes  called  In  the  record,hi 
the  County  of  Meagher,  and  Territory  of  Mon- 
tana, as  would  amount  to  thlrty-flve  Inches 
miners'  measurement,  at  any  point  on  s^d  cre^  [390] 
above  the  place  where  the  White  and  Tower 
ditch  taps  the  same,  and  that  his  right  to  said 
quantity  of  water  was.  on  July  11,  1871.  estab* 
lished  by  a  decree  of  the  District  Court  for  the 
Third  Judicial  District  of  Montana  in  a  suit 
wherein  one  John  Oalladier  and  the  appellants 
were  plaintiffs,  and  one  Bascy  and  tbe  appellee 
and  others  were  defendants.  The  decree  was 
affirmed  on  appeal  by  the  Supreme  Court  of 
the  Territoiy  of  Montana  and,  on  app^  from 
tbelatter  court,  was  affirmed  by  this  court.  The 
case  is  reported  under  the  name  of  Batsp  v. 
Qallagher,  20Wall.,670r87U.  B.,  XXII.,  462]. 
The  complaint  further  alleged  that  the  appellee 
was  the  owner  of  a  water  ditch  known  as  the 
Basev  ditch,  which  tapped  said  creek  about  one 
mileoelow  what  was  koowa  as  tbe  Avalanche 
ditch,  and  above  the  White  and  Tower  ditch, 
and  was  entitled  to  flow  Into  said  ditch  such  a 
volume  of  water  of  Avalanche  Creek  as  would 
make  thirty-flve  inches  miners'  measurement  at 
the  head  of  the  White  and  Tower  ditch,  which 
would  be  equivalent  to  one  hundred  and  twenty- 
five  inches  at  the  head  of  the  Basey  ditcn. 
The  complaint  then  charged  that  on  April,  1678, 
the  appellants  uolawfufly  diverted  all  of  the 
water  tu  said  creek  above  the  heads  of  tbe  Basey 
and  the  Wlilte  and  Tower  ditches  so  as  to  pre- 
vent the  water  or  any  part  of  it  from  Bowing 
Into  the  ditches  of  the  appdlee,  and  continued 
to  do  so,  Dotwithstandini  tbe  demand  of 
pellee  that  they  permit  the  water  to  flow  into 
bis  ditch. 

The  prayer  of  the  complaint  was  that  appel- 
lants be  forever  enjoined  and  restxalned  from 
diverting  the  water  from  the  qtpeUe^B  ditches, 
and  for  general  relief. 

The  answer  of  the  appellants  contained  de- 
nials of  all  the  material  allegations  of  the  com- 
plaint and  specially  averred  that  In  the  year 
18^,  a  company  named  the  Hdlgate  &  Ava- 
lanche Ditdi  Company  was  formed  by  Samuel 
Clem  and  four  asaodatea  to  emstmcta  ditch  to 
conduct  the  waters  tA.  Avalanche  Creek  to  the 
foot  hills  of  Cave  Gulch;  that  appellee  became 
a  member  of  the  company  and  contributed  to 
Its  property  the  White  and  Tower  ditch  and  the 
water  connected  therewith,  and  the  other  asso- 
dates  contributed  certain  mining  ground,  and 
that  each  member  of  the  company  owned  one 
sixth  of  the  common  property ;  that  tbe  otmi- 
pany  constructed  its  OTopoeea  ditch  and  after-  C891] 
wards  purchased  the  Basey  ditdi,  etc..  and  that 
in  the  fall  of  the  year  1870  all  the  waters  of  the 
Avalanche  Creek  were  turned  into  the  Hellgate 
A  Avalanche  ditch.  Induding  all  the  water  to 
which  the  appellee  had  any  titles  and  thenee- 
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forward  Uie  water  had  always  been  lued  by  the 
company  as  the  joint  property  of  its  members, 
and  thu  (he  appellee,  uotil  a  short  time  before 
thebegmnin^of  this  auit.never  set  up  any  claim 
to  the  exclusiTe  use  of  my  part  thereof;  that  on 
March  30,  1878,  the  appellee  conveyed,  by  his 
deed  of  that  date,  to  the  appellants  afi  hU  inter- 
eet  in  the  HeUgate  &  Avalanche  Ditch  Com- 
pany, and  since  that  time  they  have  been  the 
exclusive  owners  of  the  HeUgate  &  Avalanche 
ditch  and  all  the  water  righta  connected  there- 
vitb,  having prevloiulTpurcbased the  Inteieits 
of  the  other  owners.  The  answer  denied  that 
on  July  11.  1871,  a  decree  was  rendered  u 
ayerrea  in  the  complaint,  but  admitted  that  a 
decree  was  rendered  in  a  cause  wherein  John 
Oallu;her  and  the  appellants  were  plaintlitB, 
and  &sey  and  the  appellee  and  others  were  de- 
fendants, adjudging  to  the  appellee  thirty-five 
inches  of  the  water  of  Avalanche  Creek,  and 
averred  that  the  decree  was  so  entered,  award- 
ing the  water  aforesaid  to  the  appellee  by  Uie 
consent  of  the  members  of  said  company, 
and  because  the  title  to  said  water  right  stood 
Id  the  name  of  the  appellee,  and  for  no  other 
reason,  but  that  the  water  was  awarded  to  the 
appellee  in  trust  for  the  benefit  of  the  owners  of 
the  HeUgate  &  Avalanche  Ditch  Company. 

Issue  was  taken  on  the  answer  by  replication, 
and  the  issues  of  fact  were  tried  by  a  jury, 
which  returned  a  general  verdict  for  the  appel- 
lee and  also  returned  certain  special  findings,  as 
follows:  they  found  that  the  thirty-flve  inches  of 
water,  decreed  to  the  appellee  by  the  decree  of 
July  11, 1879,  was  held  by  the  appellee  for  blm- 
am  and  as  his  own  property,  and  not  in  trust 
for  the  members  of  the  HeUgate  &  Avalanche 
Ditch  Company,  and  that  henad  never  parted 
with  bis  right  to  said  water  to  the  company, 
either  before  or  after  the  decree,  and  that  after 
the  decree  the  water  did  not  belong  to  the  Hell- 
Avalanche  Ditcli  Company.  Upon 
general  and  special  verdict  of  the  jury,  as 
wdl  aa  upon  the  pleadings,  proceedings  and 
evidence  in  the  cause,  the  court  decreed  that 
the  appeUce  was  entitled  to  the  possession  and 
enjoyment  of  thirty-five  inches  of  the  water  of 
Avaumche  Creek  to  flow  in  at  the  head  of  the 
White  and  Tower  ditch,  or  one  hundred  and 
twenty-five  inches  to  flow  in  at  the  bead  of  the 
Basey  ditch,  and  that  be  hold  and  enjoy  the 
same,  and  that  the  appellants  be  forever  en- 
joined from  interfering  with  the  unobstructed 
now  of  nid  water  to  the  ditches  of  the  appellee. 

From  this  decree  Hornbuckle  and  Marshall 
appealed  to  the  Supreme  Court  of  the  Territory 
of  Montana,  by  which  the  decree  was  affirmed. 
The  same  appellants  have  brought,  by  the  pres- 
ent appeal,  the  decree  of  the  Supreme  Court  of 
Montana  to  this  court  for  review. 

Memn.  Imtlier  H.Pike  and  JohnH.  8Ito- 
iff-,  for  appellants. 

Ko  counsel  appeared  for  the  appellee. 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

The  case,  in  its  natiu^  and  substance,  belongs 
to  the  equity  side  of  the  court.  Basey  v.  Oalla-' 
tfA<r,80\VaU.,670[87U.  S.,  XXII.,  452].  The 
testimony  ia  idl  in  the  record.  The  points  con- 
tested between  the  portieB  were :  whether,  un- 
der the  decree  made  July  11,  1871,  bv  the  Dis- 
trict Conrt  of  the  Third  Judicial  District  of 
111  U,  &  n.  &,  Boos  28. 


Montana  and  afterwards  affirmed  by  the  Su- 
preme Court  of  Montana  and  this  court,  the  ap- 
pellee was  entitled,  in  his  own  right,  to  tbirty- 
flve  inches  of  the  water  of  Avalanche  Creek,  or 
whether  he  held  such  ri^t  in  trust  for  all  the 
associates  of  the  HeUgate  &  Avalanche  Ditch 
Company;  and  whetlur,  if  the  appeUee  had  a 
several  and  individual  right  In  the  water,  the 
deed  made  by  him  to  the  appellants  on  March 
80,  1878,  conveyed  to  them  such  individual 
ii|*t. 

The  appeUee  asserted  that  he  held  under  the 
decrra  Individually  and  in  his  own  right  the 
thirty-five  inches  of  water,  and  that  he  did  not 
convey  such  right  to  the  appellanU  by  the  deed 
of  Mai-ch  30, 1878.  The  decree  in  the  case  of 
Gallagher  and  the  present  appeUants  v.  Baaey 
and  the  present  appellee  and  another,  rendered 
June  11, 187t,.is  upon  its  face  a  decree  in  favoi 
of  the  appeUee,  individuaUy  and  in  his  own 
right,  dechiring  him  to  be  entitled  to  Uie  thirty- 
five  inches  of  water  in  Avalanche  Creek.  The 
HeUgate  &  Avalanche  Company  is  not  men- 
tionra  in  the  decree  nor  is  there  any  intimation 
that  the  appeUee  was  to  hold  the  right  to  the  [393 
water  in  trust  for  any  other  person  or  company 
of  persons. 

It  is  also  clear  that  the  deed  of  the  appellee 
to  the  appelhints.  of  March  SO,  1878,  did  not 
convey  to  them  the  right  to  the  thirty-flve  inches 
of  water  awarded  to  the  appcUce  by  the  decree 
of  July  11. 1871.  It  was  a  ({uitclaim  deed  for 
his  undivided  four  fifteenths  interest  in  the 

Eroperty  known  as  the  HeUgate  &  Avalanche 
>itcb  Company,  and  contained  this  reservation: 
"This  deed  shaU  not  be  so  construed  as  to  af- 
fect individual  rights  to  waters  in  Avalanche 
Gulch." 

The  decree  of  the  Sui»eme  Court  of  Montana 
Territory  in  the  present  case  must,  therefore,  be 
affirmed,  unless  the  appellants  con  make  good 
some  of  their  assignments  of  error, 

The  first  assignment  of  error  relates  to  the  re- 
fusal by  the  district  court  to  admit  in  evidence 
the  complaint  and  answer  in  the  case  of  Oalla- 
ffJur  V.  Baaey,  offered  by  the  appellants,  the 
court  having  luready  admitted  tJie  decree  ren- 
dered in  that  case.  The  purpose  of  the  evidence 
offered  was  to  explain  the  decree,  and  to  show, 
by  the  complaint  and  answer,  that  the  right  to 
thirty-five  inches  of  water  awarded  to  the  ap- 
pellee by  the  decree  was  not  his  individiial  right, 
but  was  decreed  to  him  in  trust  for  the  HeUgate 
Sl  Avalanche  Ditch  Company. 

The  decree  having  been  put  in  evidence  H 
was  clearly  en-oneous  to  exclude  the  {deadings 
upon  which  this  decree  was  based.  Even  parol 
evidence  is  admissible,  when  necessary  to  show 
what  was  tried  in  a  suit,  the  record  of'^  which  is 
offered  in  a  subsequent  action  between  the  same 
parties.  Campbell  v.  Bankin.  99  U.  8.,  361 
[XXV.,  435],  But  In  order  to  sustain  the  ex- 
ception to  the  exclusion  of  the  pleadings  in  the 
case  of  Gallagher  v.  Batey,  it  was  necessary  that 
the  exception  should  show  what  the  excluded 
testimony  was,  in  order  that  it  might  appear 
whether  the  evidence  was  material  or  not. 
lop  V.  Munroe.  7  Cranch,  242,  270 ;  Beed  v. 
Gardner,  17  WaU.,  409  [84  U.  8..  XXI..  0051; 
Montville  v.  IVaei  Society,  123  Mass.,  129.  This 
wasdoneby  the  appellants.  A  copy  of  the  com- 
plaint and  answer  in  the  case  of  GaUayher  t. 
Buey  and  others  Is  set  out  In  the  blU  of  cxccp- 
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tioni.  An  InqMCtton  of  fbe  excluded  testimony 
shows  that  the  complaint  and  answer  do  not  in 
t894]tny  degree  tend  to  support  the  contention  of 
appellants,  to  wit:  that  the  thirty-five  inches  of 
waterawardedappelleeby  the  decree  was  award- 
ed to  him  in  trust  for  the  HeUgate&  Avalanche 
Ditch  Company.  The  company  is  not  mentioned 
In  the  pleadings  and  there  is  no  averm^t  that 
the  appellee  hud  the  water  rigiA  claimed  by  him 
for  anyone  but  himself. 

While,  therefore,  the  appellants  were  entitled 
to  put  the  complaint  and  answer  in  evidence  as 
ajKirt  of  the  record,  it  is  clear  that  the  exduslon 
of  the  Readings  in  no  degree  prejudiced  their 
case.  The  decree  will  not  be  reversed  for  such 
an  error.  Gregg  v.  Jfou,  14  Wall,  664  [81  U. 
S..  XX..  740]. 

The  appellants  next  contend  that  the  decree 
should  be  reversed  because  the  court  excluded 
evidence  offered  by  them  to  show  that  the  con- 
sideration on  which  the  appellee  became  a  mem- 
ber of  the  Heltgate  &  Avalanche  Ditch  Com- 
pnny,  was  the  conveyance  of  his  water  rieht  in 
A  valanche  Creek  to  the  company.  The  evidence 
was  inoperly  excluded,  because  this  Isstie  had 
been  passed  upon  in  the  case  of  OaUa^jher  y. 
Batejf,  belween  the  same  parties,  and  decided, 
as  appears  by  the  decree  of  the  court,  against 
the  contention  of  appellants.  That  decrue  re- 
maining in  full  force,  was  not  open  to  contest 
in  a  subsequent  suit  between  Uie  same  parties. 
The  testimony  was,  therefore,  properly  ex- 
cluded. 

The  next  and  last  ground  alleged  for  the  re- 
veraal  of  tbB  decree  u  that  the  court  erred  in 
refiuiing  to  permit  Hombuckle,  one  of  the  ap- 
p(!lbintR,  to  lestify  thtit  when  Uic  appellee  exe- 
cuted the  deed  of  March  SO,  1878,  to  the  appel- 
lants, he  made  no  claim  or  assertion  of  any  in* 
dividual  ri;;ht  to  any  of  the  water  of  Avalanche 
Creek.  The  evidence  excluded  was  clearly  in- 
admissible. The  deed  expressly  reserved  the 
individual  rights  in  the  water.  The  reservation 
could  not  be  affected  by  the  evidence  oiTercd. 
When  a  reservation  is  made  in  a  deed,  it  is  not 
Dccesson'.in  order  to  give  it  effect, tliat  the  grant- 
or should,  when  he  executes  the  deed,  assert 
verbally  his  right  to  the  property  excepted  from 
the  conveyance.  Evidence  that  he  made  no 
such  assertion  is  clearly  Incompetent  and  inad- 
missible. 

We  ore  of  opinion,  ther^ore,  that  neither  of 
the  groimds  upon  which  appellants  ask  the  re- 
versal of  the  clccree  is  well  founded.  Other  ex- 
ceptionswere  taken  during  the  cotirse  of  the  jury 
trial,  but  no  assignments  of  error  are  fotmded 
upon  them. 

Upon  an  examinatioD  of  the  whole  record,  we 
ore  convinced  that  the  decree  of  the  district 
court,  which  was  affirmed  by  Oie  Supreme  Court 
of  the  Tcrritoiy  of  Montana,  was  according  to 
"the  right  of  uie  cause  and  matter  of  law.  It 
is  plain  the  appellants  had  no  case. 

Iteeree  affirmed. 

Tiuecopy.  Test: 

James  U.  Ht^mnr,  Cterk,  Sup.  Oonit,  V.  8. 
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CLAIBORNE  COUNTT.  P^.  in  Err.^ 

V. 

WALTEK  BROOKS.  Assignee  of  Howabd^ 
CouB  ft  Cqhfaitt. 

(Bee  S.  C  Beporter's  ed.,  400-lU.) 

Pineer<ifeouniifto  imuebond»—powr<f,  to  imu 
eomvmvM  paper — Tennettee  law. 

1.  l%e  power  of  a  eoontv  to  erect  a  oourt-luniM 
does  not  involve  and  Implya  power  to  teue  nego- 
tiable bonds,  of  aoonunerouil  character.  In  payment 
thereof. 

2.  Merely  poUtloal  bodies,  constituted  as  oountlea 
are,  for  the  purpose  of  local  police  and  administra- 
tion and  having  the  power  of  levjdnff  taxes  to  Hetncf 
all  public  charges  created,  have  no  power  to  make 
OODuneroial  paper  of  any  kind,un]eas  such  power  ts 
expressly  conferred  upon  them,  or  clearly  Implied 
fi-om  some  other  powerexpreeslr  given. 

8.  Under  the  OoaeofTenne8aee,oontTactsniay  be 
made  bv  counties  for  the  erection  or  repair  of  pub- 
lie  builainoB,  and  the  power  to  issue  vouchers  for 
payment  u  neoeesarily  Implied ;  but  no  power  Is 
given  or  oan  be  ImpUed,  tolaeue  bonds  or  other  com- 
mercial paper  having  theprivilefres  and  exemptions 
oooorded  to  that  oloas  of  oommerolal  securities. 
[Ko.  284.] 

Argued  Apr.  t,  S,  1884.  Bedded  Apr.  tl,  I8S4, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Tennessee. 
The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 

Meetr*.  Jease  Ii.  Rogera  and  liUx  A. 
Seeve,  for  plaintiff  in  error: 

The  rule  is  general  and  applicable  to  thecor^ 
pcNn^  autborines  of  all  municipal  bodies,  that 
where  the  mode  in  which  their  power  on  any 
given  subject  con  be  exercised  is  prescribed  by 
the  statute  imder  which  they  act,  the  mode  as 
fixed  must  be  followed;  and  if  net  done  in  Ihe 
manner  prescribed,  the  Act  is  a  mere  nullity. 

Zottmany.  San  Franeiaeo.  20  Cal..  9C;  JdcSpe- 
don  V.  Mayor,  7  Bosw.,  601 ;  S.  C. ,  20  How.  Pr., 
896;  Abb.  Dig.  Corp.,  868;  Leatenvxirtli  v.  Ran- 
kin, 3  Eon.,  857;  Johnaan  T.  Indianapoiia,  16 
Ind.,  227;  Butler  v.  Cftarleetown,  7  Gray,  12; 
Cooley,  Const.  Lim.,  190-216;  ITAyte  v.  Mayer, 
2  Swan,  364;  Clarke.  Da  Moina,  19  la.,  200. 

The  power  to  contract  the  debt  does  not  im- 
ply the  power  to  Issue  negotiable  Instruments. 

AannwiU  t.  Daoim  Ga.,  28  How. ,  864  (68  U. 
S.,OT,,  896); Burr.  Public 8acurities,171-l»7; 
PMieo  ^wv  V.  BHiian,  16  WaU..  566(^  D.  S., 
XXI.,  261);  WaH  t.  Mowroe  Go..  108  U.  B..  74 
(XXVI.,  480);  Dill  Hun.  Bonds,  sees.  6, 
12,  et  teg.;  1  Dan.  Neg.  Ins.,  sees.  420,  421, 
Vol.  2,  sea  1680. 

Mr.  Janu  O.  Rom.  for  defendant  la  er- 
ror: 

The  court  ckaged  that  the  authority  that 
could  make  the  bond  In  the  flrst  Instance  could 
ratify  the  unauthorized  making  of  it.  This  was 
not  error.   

Bav  Oo.  v.  Vannde.  96  U.  B.,  687  (XXTV., 
804);  1  DilL  Mun.  Corp.,  sees.  886,  886;  Dan. 
NeiE.  Inst.,  sec.  1646,  tf*  acq.;  Supervitor*  v. 
Bci%nck,  6  Wall..  772  (72  U.  S..  XVUL,  m. 

The  right  to  contract  for  improvements  in- 
cludes the  right  to  create  debts  for  sucb  improve- 
ments, such  as  building  of  a  court-house. 
It  was  the  duty  of  the  County,  under  the  law, 
to  erect  a  court-house  and  to  create  debts  for 
tliat  purpose  if  necessary.  Section  411  of  the 
Code. 

^  HI  11.8. 
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Woodv.  Tipton  Co.,  7  Baxt.,  112;  CSar^  v. 
Campbell  Co.,  fi  Snced,  515;  Davidton  Oo.  r.  (H- 
wilt,  4  J^.  81;  Camp  v.  Kneai  Off.,  8  Lea.,  199. 

The  doctrine  of  implied  power  to  create  the 
commercial  evidences  of  a  debt  that  the  corpo- 
ration may  lawfully  contract,  in  its  application 
to  private  trading  corporations,  cannot  be  doubt- 
ed. But  the  doctrine  is  not  confined  to  private 
corptnatloDs;  it  has  been  applied  to  munldpal 
corporations  proper,  in  numerous  cases  both  in 
the  State  and  Federal  Courts. 

Seybert  v.  Pittaburg,  1  Wall.,  273  (68  U.  8., 
XVU.,  558);  WiUiamtpart  v.  Com.,  84  Pa.  St., 
600;  Meyer  v.  Mvxatine,  1  "Wall,  S87(68U.8., 
XVn.,  564);  Bogen  v.  Burlington,  8  Wall.,  654 
(70  U.  8.,  XVIII.,  79);Stofev.  Jfotfiwn,?  Wis.. 
688;  Jfou  V.  Harpetli,  7  Heisk.,  288;  Adam*  v. 
B.S.Co.,2  Cold.,  660;  Lyndev.Co.,  16  Wall., 
12  (88  U.  8.,  XXL,  274);  MilUv.  OUaton,  11 
Wis.,  470;  Bank  t.  ChiUicothe,  7  Ohio  St..  part 
9,  81;  De  Voaa  t.  Ric!t.mond,  18  Qratt.,  888;  R. 
R.  Co.  V.  EvanwOle,  15  Ind.,  895;  Com.  t.  Pitit- 
hurg,  84  Pa.  St.,  496;  Com.  t.  Allegheny  Co., SI 
Pa.  St.,  241;  Com  v.  PiitAurg,  41  Pa.  St.,  278. 

Upon  the  general  subject  of  the  implied  power 
of  a  city  or  county  to  Sorrow  money  and  exe- 
cute bonds  and  other  evidences  of  debt,  as  Inci- 
dent to  the  express  power  to  create  a  debt,  see 
the  following: 

Burr.  Public  Securities,  178,  etieq./  Tuekor 
T.  Baleigh,  75  N.  C,  267;  Ketehum  v.  Buffalo, 
14  N.  Y.,  856;  WiUumnjort  r.  Commenio.,  84 
Pa.  St,  487;  Qalei\a  v.  CW(A,  48  HI.,  428. 

Mr.  Juatiee  Bradley  delivered  the  opinion 
of  the  court: 

This  was  an  action  of  debt,  brought  by  the 
appellee,  the  plaintlil  below,  as  bankrupt  as- 
signee of  Howard,  Cole  &  Co. ,  against  the  Coim- 
ty  of  Claiborne,  Tennessee,  on  its  bond  or  obli- 
gation, dated  7th  day  of  April,  1868,  payable  to 
one  V.  U.  Sturm  or  order  for  $6,000,  with  in- 
terest, and  indorsed  by  Sturm  to  Howard,  Cole 
&Co. 

The  following  fs  a  copy  of  the  bond,  together 
"With  the  indorsement  thereon,  to  wit: 

"  County  Court.   April  Terra,  1868. 
The  Stale  of  Tennessee,  County  of  Claiborne : 

On  or  before  the  first  day  of  JanuaT7,1870,  the 
County  of  Claiborne  is  hereby  boiind  and  prom- 
ises to  pay  to  y.  H.  Sturm,  or  order,  the  sum 
«f  $5,000,  bearing  interest  from  this  date  at  the 
rate  of  six  per  centum  per  annum  until  paid. 
And  this  bond  is  redeemable  by  the  County  at 
any  earlier  date  if  they  choose  to  do  so. 

By  order  of  the  county  court  of  said  County, 
at  its  quarterly  Term,  on  the  first  Monday  of 
April,  1868,  a  majority  of  the  acting  lustices  of 
the  peace  for  said  Countrv  having  voted  the  same 
and  ord^ed  the  bond  of  the  County  to  be  issued 
therefor. 

Witness,  Thomas  L.  Davis,  chairman  of  the 
county  court  of  said  County,  and  the  seal  of  the 
court,  this  7th  day  of  April,  1868. 

[Seal]         Thos.  L.  Davis,  Chairman. 

Attest:   David  Cardweil,  CVk." 

Indorsed:  "Payto  Howard,  Cole  &  Co.,  waiv- 
ing demand,  notice  and  protest.  Victor  H. 
Storm.** 

The  case  was  commenced  in  the  state  court 
and  was  removed  into  the  Circuit  Court  of  the 
United  States,  and  came  up  for  trial  on  the  pleas 

111  n.  s. 


of  non  at  factum,  nil  debet,  and  payment,  other 
pleas  having  been  overruled  on  demurrer. 

A  verdict  being  rendered  in  favor  of  tht  EMS 
plaintiff  under  the  charge  of  the  court,  and  ex< 
ceptions  being  taken  to  the  charge,  the  case  is 
brought  here  Dy  writ  of  error. 

The  bill  of  exceptions  states  that,  on  the  trial, 
the  plaintiff  introduced  proof  tending  to  show 
that  the  CounW  ctf  Claiborne,  by  its  ooun^ 
court,  appointed  commissioners,  who  contracted 
with  Sturm  for  the  erection  of  a  court-house  in 
Tazewell,  the  coimty  scat;  that,  by  the  original 
contract  he  was  to  receive  $8,000;  and  that  ihe 
contract  was  subsequently  modified  so  as  to  en- 
large the  building,  without  fixing  specifically 
the  additional  pnce  to  be  paid.  The  plaintiff 
further  exhibited  proof  of  the  following  orders 
made  by  the  county  court  and  entered  of  record, 
namely:  onthe6tnof  April,1868,thefollowing: 

"  Ordered,  by  the  court,  that  V.  H.  Sturm  M 
allowed  the  sum  of  $10,000,  in  part  pay  for  the 
court-house." 

And  on  the  4th  day  of  January,  1669.  the  fol- 
lowing: 

"  It  was  this  day  ordered  by  the  court  that 
Benjamin  Ausmus,  Revenue  Cfollector  of  Clai- 
borne County,  be  permitted  to  examine  and  in- 
vestigate the  payment  or  transfer  of  certain 
county  bonds  issued  in  favor  of  V.  H.  Sturm, 
and  wnether  or  uot  said  bonds  have  been  paid, 
transferred  or  assigned  Iq  any  party  for  a  full 
and  valid  consideration  before  the  7th  of  July, 
1868;  and  if  so,  that  the  said  Ausmus,  as  reve- 
nue collector,  be  allowed  to  pay  over  or  deposit 
what  funds  he  may  have  on  nand,  collected  for 
that  purpose,  to  the  person  or  persons  holding 
the  legal  and  lawful  possession  of  said  bonds. 
But  should  the  bonds  have  been  enjoined  be- 
fore or  since  tbe  above  date,  then  the  money  so 
collected  and  in  the  hands  of  said  revenue  col- 
lector will  be  deposited  with  tbe  clerk  of  the 
diancery  coui-t  at  Knoxville,  taking  bis  receipt 
therefor." 

There  was  also  evidence  tending  to  show  that 
the  bond  sued  on  was  made  and  delivered  to 
Sturm  by  the  chairman  of  the  county  court,  to- 
gether with  another  similar  bond,  which  has 
been  paid. 

Tbe  defendant  introduced  evidence  tending 
to  show:  that  the  value  of  the  additional  work 
on  court  house  was  $8,000;  that  between  $10,000 
and  $11,000  had  been  paid  to  the  contractor, 
V.  a.  Sturm,  and  his  order,  outside  of  the  [40S: 
amount  called  for  in  the  bond  sued  on. 

The  following  sections  of  tbe  Code  of  Ten- 
nessee show  the  powers  of  counties  In  that  State 
in  relation  to  tbe  erection  of  public  bulldingi 
and  tbe  making  of  contracts: 

Sec.  402.  "Every  county  Is  a  corporation, 
and  the  justices  la  the  county  court  assembled 
are  the  representatives  of  the  county  and  au- 
thorized to  act  for  it. 

Sec.  403.  Suits  may  be  maintained  against  a 
county  for  any  just  claim  as  against  ouer  cor- 
porations. 

Sec.  404.  Each  coimty  may  acquire  and  hold 
property  for  county  puriKises,  and  make  all  con- 
tracts necessary  or  expedient  for  the 


mcnt,  control  and  improvement  thereof,  and  for 
the  better  exerctseof  itscivil  and  political  power; 
may  do  such  other  acts  and  exercise  vaca  other 
powers  as  may  be  allowed  by  law. 
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Sec.  406.  It  U  the  dutv  of  the  county  court 
to  erect  a  court  house,  jail  and  other  uecesaaiy 
county  buildinss. 

8ec.4l0.  Such  buildings  'shall  be  erected  with- 
in the  limits  of  the  county  town.' 

Sec.  411.  'The  county  buildings  are  to  be 
erected  and  kept  in  order  and  repair  at  the  ex- 
pense of  the  county,  under  the  direction  of  the 
county  court,  and  It  may  levy  a  aped^  tax  for 
that  purpose. 

Sec.  414.  (Confers  power  on  the  Justices  of 
the  county  court,  when  deemed  for  the  public 
Interest,  to  change  the  rite  of  the  county  jail 
or  court-house,  and  to  order  a  sale  of  the  site  or 
materials);  "and  they  may  also  order  that  a  more 
eligible,  coDTenient,  healthy  or  secure  site  be 
purchu.'^ccl,  and  cause  to  be  erected  thereon  a 
new  jiul  or  court-house,  bettersuitedtothecon- 
renience  of  said  town,  and  seciire  the  safe  cus- 
tody, health  and  comfort  of  the  prisoners. " 

Sec.  410.  "The  sidd  Justices  shall  appoint  not 
less  than  three  nor  more  than  five  commission- 
ers,  a  majority  of  whom  shall  be  competent: 

To  moKe  such  sale  and  purchase; 

To  contract  for  and  superintend  the  erection 
of  the  new  jail  and  court-house;  and. 

To  carry  Into  execution  all  such  orders  as 
said  justices  may  deem  necessary  and  proper  in 
thepremises." 
404]  Hhe  defendant's  attorney  requested  the  court 
to  instruct  the  Jury: 

"Ji^rtt.  That  in  the  absence  of  express  power 
ccoiferred  by  statute,  the  County  of  Claiborne, 
as  a  corporation,  had  no  power  to  make  and  is- 
me  a  negotiable  Interest  oeariDg  bond,  such  as 
the  one  sued  on,  there  being  no  implied  power 
to  issue  auch  a  bond. 

Second.  There  beinff  no  authority  for  the  la- 
suaoce  of  such  Iwnds,  ttie  chairman  of  the 
oountv  court  bad  no  right  to  make  or  issue  it, 
and  the  payment  of  a  similar  bond  by  the 
County  would  not  operate  aa  a  ratification  of 
tiiisbond  or  make  it  valid." 

Amongst  Other  things  not  excepted  to,  the 
Judge  instructed  the  jury  aa  follows,  to  wit: 

"Mnt.  That  the  defundant.Claibonie  Coun- 
ter, a  Corporation  under  the  laws  of  Tennessee, 
torough  the  county  court,  was  authorized  to 
erect  a  court-house;  that  the  power  to  erect  Im- 
plied the  right  to  contract  for  the  same,  and  if 
the  court  had  the  right  to  make  a  contract  for 
the  erection  of  the  court-house,  he  Instructed 
tliem  that  the  court  hud  the  incidental  or  im- 
plied power  to  execute  a  note,  bond  or  other  ne- 
gotiable security  In  payment  of  such  contract, 
and  might  legally  issue  such  an  instrument  as 
the  bond  sued  on. 

That  a  corporation  with  power  to  make  a  con- 
tract, like  an  individual,  might  make  and  issue 
commercial  paper  as  evidence  of  or  security 
for  the  contract." 

The  court  further  instructed  the  Jury  that 
they  would  took  to  the  evidence  and  ascertain 
whether  the  county  court  ordered  the  chairman 
to  make  the  Ixmd  sued  on;  if  it  did  not  so  or- 
der, the  chairman  had  co  power  or  authority  to 
make  it;  but  if,  after  its  execution,  the  county 
court  mode  an  order  on  the  tax  collector  to  hunt 
up  the  holders  of  this  and  another  Ixmd  like  this 
and  pay  it,  that  this  would  be  a  ratification  of 
the  actfon  of  the  chairman,  and  would  validate 
the  bond  sued  on. 

"If  the  jury  diould  so  find,  Qiej  would  then 
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find  in  favor  of  the  plaintiff  the  amount  of  the 
bond  and  Intereat  thereon  at  riz  per  cent  pax 
annujn  from  its  date.** 

To  these  portions  of  the  charge  the  defendant 
excepted  and  assigns  the  same  for  error. 

The  jury  returned  a  vradict  <rf  i8,741  for  the  C4C 

glaintiff,  being  for  principBl  and  mtereat  of  the 
ond. 

From  the  Instructions  requested  by  the  de- 
fendant and  those  given  by  tne  court,  although 
there  is  a  want  of  exi^idtueas  in  the  Ull  of  ez- 
ceptiona,  we  gather  that  the  real  controversy 
was,  whether  the  defendant  could  set  up  against 
the  assignees  of  the  bond  a  defense,  such  as  pay- 
ment, wliich  would  have  been  good  aniinst 
Sturm,  the  original  holder,  as  to  whom  evidence 
was  given  tending  to  show  that  he  had  received, 
from  the  County,  all  or  nearly  all  that  he  was 
entitled  to,  independently  of  the  bond  sued  on. 
Unless  this  was  the  real  controversy^e  do  not 
see  the  relevancy  of  the  charge.  For,  If  the 
right  of  the  defendant  to  set  up  the  defense 
which  it  had  against  the  bond.  In  the  hands  of 
Sturm,  was  not  denied  or  disputed,  we  do  not  [4< 
see  of  what  importance  the  puticular  form  of 
the  iostrument  would  have  been.  But  if  the 
form  was  relied  on  aa  psecluding  any  auch  de- 
fense, then  the  charge  was  clearly  material  and 
had  a  decisive  bearing  upon  the  case. 

The  doctrine  of  the  charge  is  that  the  power 
of  a  county  to  erect  a  court-house  involves  and 
implies  the  power  to  contract  for  Its  erection, 
and  the  power  to  contract  involves  and  implies 
the  power  to  execute  notes,  bonds  and  other 
commercial  paper  as  evidence  of  security  for  the 
contract;  or,  to  state  it  according  to  ita  legiti- 
mate conduston  and  result,  it  la  tlm:  thatwuien- 
ever  a  county  has  power  to  contract  for  tlie  per- 
formance of  any  work  or  for  any  other  thing, 
it  has  inddentai  power  to  issue  commercial  pa- 
per in  payment  thereof;  that  the  one  power  im- 
plies the  other.  It  being  clear  that  the  County 
of  Claiborne  had  power  to  erect  a  couit-house, 
the  court  below  held  that  this  involved  an  Im- 
plied power  to  contract  out  the  work,  and  to  ia- 
sue  negotiable  bonds  ot  a  oonunercial  character 
in  jrayment  thereof. 

We  cannot  concur  in  this  view.  The  erec- 
tion of  court-houses,  jails  and  bridges  Is  amongst 
the  oi-dinary  political  or  administrative  duUes 
of  all  coimties;  and  from  the  doctrine  ot  the 
charge  It  would  necessarily  follow  that  all  coun- 
ties have  the  incidental  power,  without  any  ex- 
press l^islative  authority,  to  usue  bonds,  notes 
and  other  commercial  paper  in  payment  of  coun- 
ty debts  and  charges;  and  If  thev  have  this 
power,  then  such  obligations  issued  by  the  coun- 
ty authorities  and  passing  Into  the  hands  ot 
bonajide  holders,  would  preclude  the  county 
from  showing  that  thev  were  issued  improperly 
or  without  conslderauon  or  for  a  debt  alna^ 
paid;  and  It  would  then  be  In  the  power  of  moL 
authorities  to  utter  any  amount  (tf  such  p^NT 
and  to  fasten  Irretrievable  burdens  apm  the 
county  without  any  benefit  received.  Our  opin- 
ion Is,  that  mere  political  bodies,  constitutea  u 
counties  are,  for  the  purpose  of  local  police  and 
administration  and  having  the  power  of  levying 
taxes  to  defray  all  public  diai^  created, wheth- 
er they  are  or  ate  not  formally  invoatad  irfth  ^ 
corporate  capacity,  have  do  power  or  anUiorhj  ^ 
to  make  and  utter  commerical  paper  of  «» 
Idnd,  unless  such  power  Is  e^tenly  conf  erm 
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upon  them  by  law.or  clearly  Implied  from  some 
other  power  expressly  given,  which  cannot  be 
fairly  exercised  without  it  Our  views  on  this 
sabject  were  distinctly  expressed  in  the  case  of 
Botux  Juru  V.  BHWm,  15  Wall.,  666  [82  U.  8.. 
XXI.,  251],  where,  speaking  of  the  power  of  lo- 
cal political  bodies  to  issue  commercial  paper, 
we  said:  "  It  seems  to  us  to  be  a  power  quite 
distinct  from  that  of  incurring  indebtedness  for 
improvements  actually  authorized  and  under- 
taken, the  justness  and  ralidity  of  which  may 
alwa^^  be  inquired  into.  It  is  a  power  whidi 
ought  not  be  implied  from  the  mere  authority 
to  make  such  improvements.  It  is  one  thing 
for  county  or  parish  trustees  to  have  the  power 
to  incur  obligations  for  work  actually  done  in 
behalf  of  the  county  or  parish  and  togiveprop- 
er  vouchers  theretor,  and  a  totally  diflerent 
thing  to  have  tlie  power  of  issuing  unim[}each- 
able  paper  oblignUons  which  may  oe  multiplied 
to  an  indefinite  extent.  If  it  be  once  conceded 
that  the  trustees  or  other  local  representatives 
of  townships,  counties  and  parishes  have  the 
implied  powei-  to  issue  coupon  bonds,  payable 
at  a  future  day,  which  may  be  ^njid  and  bind- 
ing obligations  In  the  hands  of  innocent  pur- 
cfaasL  there  will  be  no  end  to  the  frauds  that 
will  be  pei-pctrated.  We  do  not  mean  to  be 
understood  that  it  requires  in  all  cases  express 
authority  for  such  bodies  to  issue  ne^tiable 
pa4>er.  The  power  has  frequently  been  implied 
from  other  express  powers  granted.  Thua,  it 
has  been  lield  that  the  power  to  borrow  money 
tm[^ic8  the  power  to  issue  the  ordinary  securi- 
ties for  its  repayment,  whether  in  the  form  of 
notes  or  bonds  payable  in  future."  Pp.  S71,  572 
[254]. 

In  that  case  the  suit  was  brought  on  coupons 
of  bonds  given  to  take  up  certain  levee  war- 
rants  issued  by  the  police  jury  of  the  parish; 
and  the  court  were  unanimously  of  opinion  that 
the  police  jury  had  no  power  to  issue  such 
bonds. 

In  the  subsequent  case  of  Mayer  v.  Say,  19 
Wall.,  488  [86  U.  S.,  XXII.,  16fl.  the  circum- 
stances were  somcwbat  dilTerent.  That  was  the 
case  of  an  incorporated  city,  and  the  suit  was 
brought  on  treasury  warrants  drawn  by  the 
H)81  mayor  and  recorder  on  the  city  treasurer,  pay- 
able to  bearer  and  originally  delivered  to  various 
persons  for  work  done  for  the  city;  they  were 
afterwards  received  by  the  tax  collector  m  pay- 
ment of  tuxes,  and  then  sold  for  such  price  as 
they  would  bring  to  raise  money  for  city  pur- 
poses; the  pluiiitill  bad  purchased  tbewaiTants 
in  suit,  and  evidence  was  given  to  show  that  he 
had  notice  that  they  had  oecn  paid  in  and  re- 
ceived for  taxes;  but  the  court  below  held  that 
the  corporation  had  the  right  to  issue  promis- 
sory notes  and  other  securities;  and  that,  if  it 
was  the  usage  to  re-issue  them  in  this  way,  they 
would,  when  sold  and  re-issued,  be  obligatory 
on  the  city.  All  the  Justices  of  this  court  held 
that,  when  originally  issued,  they  were  validas 
vouchers  and  evidences  of  act uaf  indebtedness, 
and  the  three  dissenting  Justices  held  with  the 
court  below  that  they  were  valid  obligations  when 
rc-issued;  butamalorityof  tbecourtcoocurred 
in  reversing  the  juOgment,  and  four  of  the  Jus- 
tices were  of  opinion  that,  as  the  city  had  no 
express  power  to  borrow  money  or  to  issue  com- 
mercial paper  and,  in  their  view,  no  general 
power  by  which  it  was  necessarily  Implied,  the 
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warrants  when  once  paid  in  for  taxes  were  noth- 
ing but  redeemed  vouchers  and  funetut  officio 
and  ceased  to  have  any  validity,  and  that  the 
city  ofQcers  had  no  authority  to  re-issue  them; 
that  it  was  an  unauthorized  use  of  the  city's 
credit,  and  an  attempt  to  borrow  money  andto 
Issue  commercial  paper  without  any  power  or 
authority  to  do  so;  and  that  tbeplainti£E'sclaim 
of  being  a  honajide  holder  could  not  avail  him. 
In  discussing  the  subject  the  following  remarks 
were  made,  which  were  quoted  with  approval 
in  the  subsequent  case  of  Wall  v.  Monroe  Co., 
103  U.  8.,  78  [XXVI.,  4321:  "Vouchersfor 
money  due,  certificates  of  indebtedness  for  serv- 
ices rendered,  or  for  property  furnished  for  the 
use  of  the  city,  orders  or  drafts  drawn  by  one 
city  officer  upon  another,  or  any  other  device 
of  the  kind,  used  for  liquidating  the  amounts 
legitimately  due  to  public  creditors,  ue, 
course,  necessary  instruments  for  carrying  on 
the  machinery  of  municipal  administration  and 
for  anticipating  the  collection  of  taxes.  But  to 
invest  such  documents  with  the  diameter  and 
incidents  of  commercial  paper,  so  as  to  render 
them  in  the  bands  of  botiajlde  holders  absolute 
obligations  to  pay,  however  irregular  or  fraud-  ^400 
uleoUy  issued,  is  an  abuse  of  toeir  true  char- 
acterand purpose."  Andagain:  "flveryhold- 
er  of  a  city  order  or  certificate  knows  that,  to 
be  valid  and  genuine  at  all,  it  must  have  been 
issued  as  a  voucher  for  city  indebtedness.  It 
could  not  be  lawfully  issued  for  any  other  pur- 
pose. He  must  take  it,  therefore,  subject  to 
the  risk  that  it  has  been  lawfully  and  properbr 
issued.  His  claim  to  be  a  bona  fde  holder  win 
always  be  subject  to  this  qualification.  The 
face  of  the  paper  itself  is  notice  to  him  that  its 
validity  depends  upon  the  regularity  of  its  is- 
sue. The  officers  of  the  city  have  no  authority 
to  issue  it  for  any  illegal  or  improper  purpose, 
and  their  acts  cannot  create  an  estoppel  against 
the  city  itself,  its  taxpayers  or  people.  Persons 
receivmg  it  nom  them  know  wlietber  it  is  ia* 
sued  and  whether  they  receive  it  for  a  proper 
purpose  and  a  proper  consideration.  Of  course 
they  are  aSected  by  the  absence  of  tlicse  essen- 
tial ingredients;  and  all  subsequent  holders  take 
cum  (?n«re,  and  are  affected  bv  the  same  defect." 

The  counsel  for  the  defendant  in  error  relies 
strongly  on  the  cases  of  Lyiide  v.  WiniuAago  Co., 
16  WaU..  6  [83  U.  8..  XXL,  272],  decided  by 
this  court,  and  the  v.  Anderton  0).,8Baxt., 
249,  decided  by  the  Supreme  Court  of  Tennes- 
see, OS  well  as  upon  various  decisions  of  other 
state  courts,  particularly  Williamtpori  v.  C4»n- 
monw.,  84  Fa.  St.  487;  MilU  v.  Qieanon,  11 
Wis.,  470,  and  Bank  v.  OAiUieoOs,  7  Ohio,  pt 
8,  jp.  81. 

Conceding  that  Tiewa  diiferent  from  those 
which  we  have  expressed  are  entertained  by 
some  of  the  state  courts,  and  that  th^  may  be 
controlling  in  the  States  where  they  are  thus  en- 
tertained, we  are  more  especially  concerned  to 
know  what  is  held  to  be  the  law  in  Tennessee, 
as  well  as  what  may  have  been  held  In  the  de- 
cisions of  this  court  In  former  cases. 

In  the  case  of  Lyrida  v.  Winnebago  Oo.,  the 
county  had  express  legislative  withority  to  bw- 
row  itwney  for  the  erection  of  public  buildings, 
to  be  determined  by  the  people  of  the  coun^ 
at  any  regular  election  or  special  clecUoD  called 
for  the  purpose.  The  question  in  the  case  was, 
not  us  to  the  existence  of  the  power,  but  aa  to  the 
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effect  of  the  evidence  on  the  questlrai  whether 
flie  conditions  for  Its  ezerdae  bad  been  complied 
[410]  with.  The  court  held  that  the  eridence  was 
mfScient  and  sustained  the  bonds.  It  was  not 
iwetended  that  the  coun^  would  have  had  pow- 
er to  issne  them  if  such  power  had  not  been  con- 
ferred by  the  Legislature,  either  expressly  or  by 
necessary  implication,  from  the  express  power 
to  borrow  money. 

In  the  case  of  State,  «z  rd.  Bot$,  t.  And»- 
•ro  09.,  the  authority  to  Issue  bonds  was  still 
more  explicit  An  Act  of  the  Legislature  of  Ten- 
nessee, passed  In  1863,  ch.  191,  had  authorized 
certain  counties  to  subscribe  slock  in  any  char- 
tered railroad  located  through  said  counties,  In 
any  amount  determined  upon.in  the  manner  pre- 
scribed by  law.and  to  imte  bondt  for  the  amount 
BUbscribed.  Another  Act,  passed  In  18S4,  ap- 
^ied  these  Tnorlslons  expressly  to  And^son 
County,  ana  the  bonds  in  question  In  that  case 
were  Issued  In  pursuance  of  this  Act,  although 
the  preliminary  proceedings  had  been  taken  un- 
der a  difiterent  Act  which  authorized  a  subscrib- 
tion  to  the  stock.but  did  uot  expressly  authorize 
the  issue  of  bonds  therefor.  The  Supreme  Court 
Tennessee,  it  Is  true,  expressed  an  opinion 
(hat  authority  to  issue  the  bonds  was  implied 
from  tlie  power  giren  to  subscribe  for  stock, 
wlOiout  the  aid  of  the  Act  of  1854,  stating,as  a 
genera]  rule,  "That  a  county,  like  another 
corporation,  havfog  right  to  create  a  debt,  has 
also  the  incidental  right  to  issue  the  commercial 
evidence  of  it,  In  such  forms  as  may  be  satis- 
factory to  the  parties."  But  the  statement 
this  general  proposition  may  be  regarded  as  only 
ft  dUlum  In  the  case,  since  the  judgment  was 
folly  supported  by  the  express  proTinons  of  the 
Act  of  1882,  ch.  161,  if  not  bv  the  power  given 
to  subscribe  for  stock  in  a  railroad  corpori^OD. 
We  are  not  referred  to  any  other  decision  of  the 
Supreme  Court  of  Tennessee  which  comes  any 
nearer  to  a  determination  of  the  questioo. 

It  is  undoubtedly  a  question  oi  local  policy 
with  each  State,  what  shall  be  the  extent  and 
character  of  the  powers  which  its  various  politi- 
cal and  municipal  organization  shall  possess; 
and  the  settled  decisions  of  Its  highest  courts  on 
this  subject  will  be  regarded  as  authoritative  by 
the  courts  of  the  United  States;  for  it  is  a  ques- 
tion that  relates  to  the  Internal  constitution  of 
(he  body  politic  of  the  State.  But  as  all  or 
,  ..nearly  ul  the  States  of  tlie  Union  ure  subdt 
*1  divided  Into  political  districts  similar  to  those  of 
the  countiy  from  which  our  laws  and  Institu- 
tions are  in  great  part  derived,  having  the  same 
general  purposes  and  powers  of  local  govern* 
meot  ana  aamlniatration,we  feel  authorized,  in 
the  absence  of  local  state  statutes  or  decisions 
to  the  coDtTBry,to  Interpret  their  general  powers, 
in  accordance  with  the  analogy  furnished  by 
their  common  prototypes,  vBri«[  and  modified, 
of  course,  the  changed  conditions  and  cir- 
cumstances which  arise  from  our  peculiarform 
of  government,  our  social  state  and  phy^cal 
iorroundings. 

With  re^rd  to  the  political  divisions  of  coun- 
ties and  township,  we  have  heretofore,  in  the 
cases  referred  to  expressed  our  views  as  to  their 
power  of  Issuing  ^por  obligations  of  a  commer- 
cial character.  We  consider  such  a  power  as 
entirely  foreign  to  the  purposes  of  their  creation, 
and  as  never  to  be  conceded  except  by  express 
legislation,  or  by  necessary,  or,  at  Inst,  very 
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strong  implication  from  such  lecialation.  The 
reasons  for  then  views  were  fimy  ezprasedin 
those  cases,  and  need  not  be  repeated.  We  ad- 
here to  them  without  modlflcauon. 

Bat  when  a  case  comes  before  us  from  a  State 
in  which  a  different  policy  prevails,  clearly 
shown  by  the  local  constitution  or  statutes,  or 
by  the  settied  decisions  of  the  state  courts,  we 
are  bound  to  decide  It  accordln^y.  We  are  not 
satisfied  that  this  Is  such  a  case. 

The  sectlonsof  the  Code  of  Tennessee  aliea^ 
referred  to,  so  for  as  we  can  percetre,  wider 
only  the  ordinary  powers  generally  given  to 
county  jurisdictions.  No  extraordlnjOT  powers 
are  given;  and  no  mode  of  raislnff  funds  for  the 
erection  or  repair  of  public  builiuags  is  pointed 
out,  except  the  levy  of  a  special  tax.  IbiUiecase 
of  WiUty.  BupMifn.  mjJ.  B.,  681  [XXVL, 
124],  we  hela  that  the  power  to  issue  county 
bonds  did  not  arise  from  a  power  to  subscribe 
for  stodc  in  a  railroad  company,  where  author- 
ity was  at  the  same  time  given  to  assess  and 
collect  a  tax  for  the  payment  of  the  capital 
stock,  and  no  other  authority  to  raise  the  req- 
uisite funds  was  given. 

Under  the  Code  of  Tennessee,  contracts  may 
of  course  be  made  for  the  erection  or  rei»ir  of 
public  buildlng8,aadthe  power  to  Issue  vouchen 
iorpBymentlsnccessarllyimpned;butnopower  [4- 
la  given  to  issue  bonds  or  other  commercial 
paper  having  the  privileges  and  exemptions  ac- 
corded to  that  class  of  commercial  securities. 
No  such  power  fs  expressly  given,  and  in  our 
Judgment  no  such  power  is  necessarily  Implied. 
The  document  sued  on  In  this  case  may  very 
well  have  served  the  purpose  of  a  voucher  to 
show  a  stated  account  as  between  Sturm  nnd 
the  County,  and  may  be  of  such  form  as  to  be 
assignable  by  indorsenicQt,  but  it  must  always 
be  liable,  in  whosesoever  hands  itmaycome,  to 
be  open  for  examinati(m  as  to  its  valiai^,  hon- 
esty and  correctness. 

Thejutlgment^ike  Oiratit  Cburt  miu^it  n- 
esrsed  anatht  aniss  remandM,  m'CA  dfreetf ons  to 
award  a  mu  trial,  and  to  take  tvdt  farther  pro- 
e«edififf$  aa  maj/  be  in  ateprdanee  mth  tkie  cgnn- 

Trueoopf.  Test: 

James  H.  IfoKenner,  Clerk,  Sup.  Court,  V.  B 


COBN  EZOHANaE  NATIONAL  BANK 
JP^.  in  Jftr.. 
«; 

EUILE  S0HEFFER8  et  ai..,  Copartnen^ 
Trading  as  Schkffbbs  BnoTnsBS. 

^8.  C  Beporter'B  ed.,  4IO-«&> 

Bnvr  in  charge  to  jury. 


Where  the  onl7  question  In  the  cue  was  whether 
oertalo  promiSBory  notes  sued  on  were  pledged  to 
the  platntlfl  as  ooluteral  Mcurltj  or  left  with  It  for 
safe  keeping,  and  the  tMtlmony  was  ocMitxadlctorr, 
It  was  error  for  the  Judge  to  take  the  questkn  from 
the  lurv  br  peremptorr  Instruction. 

[No.  281.1 

Argued  Mar,  $6, 1884.    Bedded  Apr.  01,  2884. 


NOTi.— Qu«t4on«Q/ law  «Kl/oct /or  coMTt  or  4ury 
in  cUManaerimtnal  eaem.  Bee  noU  to  Kin*  t.  DeL 
Ins.  Co.,  10  C.  &  (6  Oranah).  TL 
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Cobs  Ex.  Nat.  Bank  t.  SoHBpraBB. 


Er  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastam  District  of  Fennsyl- 
-vania. 

The  hUtoTT  and  facts  of  the  case  appear  in 
<he  opinion  oi  the  court. 

Meun.  Nathan  H.  Sharpless  and  John 
a  BultiU,  for  plaintiff  in  error. 

JA*.  Cluia.  E.  MoTgmn»  Jr.*  for  defend- 
ants in  error. 

Jfi*.  Ju*tte$  Killer  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error,  who  was  plaintiff  be- 
low, 1m>u£bt  its  suit  against  the  defendants  on 
five  promWjiy  notes  held  by  the  Bank,  made 
by  the  defendants  in  their  p^nerahip  name  of 
Scheppers  Brothers,  payable  to  their  own  order 
and  Indoa^sed  by  them  in  blank. 

Defendants  pleaded  Tum-atiumptit,  and  on 
-trial  by  jury  a  verdict  and  a  JudgmeDt  on  it 
was  rendered  in  favor  of  defendants. 

A  bill  of  c\c  ptions  was  taken,  on  which 
arises  Oie  only  question  in  the  case  for  our  con- 
sideration. From  this  it  appears  that  the  notes 
sued  on  were  the  last  of  several  renewals  of  two 
notes  of  |5,000  each,  which  had  been  delivered 
by  defendants  to  tlie  business  Arm  of  Benjamin 
Bullock's  Sonfl,  wool  brokers,  and  by  them  de- 
livered to  the  Bank.  No  question  arises,  as 
these  notes  were  negotiable,  that  If  the  Bank 
received  them,  as  it  alleges,  as  collateral  secu- 
rity for  a  debt  of  Benjamin  Bullock's  Sons  to 
it,  that  plaintiff  must  rettoveT  in  this  action. 

On  the  other  hand.  If  the  two  notes  were 
merely  left  in  the  office  of  the  Bank  for  safe 
keeping,  temporarily.as  sworn  to  by  Joseph  Bul- 
lock, a  partner,  in  the  firm  of  Benjamm  Bul- 
lock's Sons,  then  plaintiff  should  not  recover. 

Tliis  was  the  only  questton  finally  submitted 
to  the  jury. 

It  appenrs  by  the  bill  of  exceptions,  and  it  Is 
80  stated  iu  the  charge  of  the  courttothe  ju^, 
that  "  The  testimony  of  Mr.  Bullock  and  Mr. 
Schetky  (the  cashier  of  the  Bank)  is  In  direct 
conflict,  and  the  question  involved  in  the  case 
depends  mainly  upon  the  credit  which  you 
siiall  attach  to  what  the  one  or  the  other  of 
these  witnesses  says.  The  claim  and  right  of 
the  Bank,  as  set  up,  rests  on  a  receipt  of  the 
notes  from  Joseph  Bullock,  as  collateral  secu- 
rity for  the  $50,000  loan.  Joseph  Bullock  tes- 
tifies that  the  Bank  did  not  so  receive  them, 
while  Mr.  Sclietky  testifies  that  it  did;  which 
of  tbese  witnesses  will  you  believe?  " 

To  aid  the  jury  in  the  solution  of  this  ques- 
tion,  the  Judge,  at  three  different  points  in  his 
charge,  told  them,  without  qualification,  that 
Kir.  Bullock  had  received  these  notes  .of  de- 
fendants, to  be  used  for  the  purchase  of  wool 
for  them  and  for  no  other  pun>ose,  and  that  it 
would  have  been  a  breach  of  faith  on  his  part 
to  use  them  as  security  for  this  loan.  "Is  it 
probable,"  he  says,  "that  Mr.  Bullock  would 
voluntarily  have  made  such  a  disposition 
of  collaterals  for  a  debt  already  in  existence, 
cnwdally  as  he  would  have  to  break  his  faith 
wttfa  Scheppers  Brothers,  by  misapplying  their 
property  to  his  own  use?  I  do  not  (he  says) 
suggest  that  it  is  or  is  not  probable  that  be 
would  do  this,  but  simply  submit  Uie  consider- 
ation to  you  as  one  that  properly  arises  in  paas- 
ingupon  the  miestion  involved.''' 

The  plaintiff  excepted  to  this  part  of  the 
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charge,  not  aa  the  ground  fltat  if  tbese  notes 
were  in  the  posiesdon  of  Bnllook,  with  no  otlw 
er  rlj^t  than  to  use  them  for  the  beneftt  of 

fendants  In  ptucbaslns' wool,  the  inference  sug- 
gested was  not  justified,  but  that  the  court 
erred  in  assuming  the  fact  to  be,  that  the  notes 
were  held  Bullock  for  that  pun>oee  alone. 
Whether  the  Judge  was  correct  m  this  assump> 
tion  is  nuinly  to  oe  ascertained  from  the  writ- 
ten contract  between  defendants  and  Bullock's 
Sons,  and  the  language  of  certainjeo^pts  given 
by  the  latter  for  notes  reodvad  from  Soheppoi 
Brothers. 

The  first  of  these  la  as  follows: 

"Philadelphia,  Jfay  t9,  ms. 
Benjamin  Bullock's  Sons,  Philadelphia. 

Gentlemen:  We  wish  you  to  purchase  for  us 
800,000  pounds  of  fieece  mubed,  tab  washed, 
and  unw^ed  wool  in  Pennsylvania  and  Ohio 
at  first  cost,  not  exceeding  42  j  cents  for  washed 
wool  and  30  cents  for  unwashed;  said  wool  to 
be  purchased  with  a  specialty  for  the  combing 
and  delaine  qualities.  It  is  distinctly  under^ 
stood  you  will  charge,  In  addition  to  uie  above 
prices,  a  commission  of  two  cents  per  pound, 
which  Is  the  commission  you  pay  your  ageuta. 
We  also  agree  to  pay  freight,  drayage,  storage 
and  insurance  on  ssme,  and  allow  you  6  per  cent 
commission  on  the  actual  cost  of  the  above 
wool.  We  will  Issue  our  notes  from  time  to 
time,  as  you  may  require,  and  at  such  dates  as 
wecanmutuallyagreeon;  said  paper  to  be  con- 
verted into  money  for  our  account  at  the  mar- 
ket rate.  We  agree,  should  we  desire  to  sell  [4^; 
any  portion  of  ue  wool,  that  Is,  clothing,  ws 
will  allow  you  5  per  cent  commission  for  sell* 
ing,  grading  and  guaranteeing  the  sale. 

(Signed)  Scheppers  Brothers." 

"Philadelphia,  May £9, 1878. 
The  above  order  we  accept,  and  shall  endesv^ 
or  to  fill  to  the  best  of  our  ability. 

Yery  truW, 
Benjamki  Bullock's  Sons." 
Another  order  of  July  8,  enlarged  the  amount 
of  wool  to  he  purchased  500,000^  pounds,  mak- 
ing 80(),000  pounds  In  all. 

In  the  course  of  this  business,  and  between 
May  29  and  August  1,  inclusive,  manv  notes  of 
defendant's  were  delivered  to  BuUocri  Sons, 
and  by  them  negotiated.  Receipts  were  given 
for  these  notes,  which  are  produced,  to  the  num< 
ber  of  rix  or  seven.  Some  express  on  their  face 
that  the  notes  are  received  for  wool  purchased. 
Others  say,  on  account  of  wool  purcnased  or  to 
be  purchased. 

One  dated  June  28,  acknowledges  the  receipt 
of  twenty  notes  of  |6.000  each,  amounting  to 
$100,000,  the  ctmcluung  words  of  which  are: 
"  "These  notes  being  issued  fwour  benefitto  be 
protected  by  us  at  maturity.  Benjamin  Bul- 
lock's Sons. 

k  was  fully  proved  that  these  latter  notes 
were  understood  to  be  accommodation  paper. 

The  last  of  these  receipts,  the  one  which  em- 
braces the  two  notes  in  quotion,  reads  thus: 

"  Received,  Phihidelphia,  August  1, 1878,  of 
Scheppers  Brothers  their  80  promissory  notes, 
each  for  i$6,000,  maturing  as  follows:  1  January 
2-5,  1  January  6-8,  1  January  7-10,  1  Januaij 
14-17, 1  January  18-21, 1  January  31-24, 1  Jan- 
uary 2(^-28,  a  January  23-81,  »  Februair  4-7, 
2  P^bruary  8-11, 2  February  11-14, 8  February 
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15-18,  2  FebTuai7  18-21,  8  Febniaiy  22-25,  4 
February 26-28,aggregaUDgtn  amount  $160,000 
iot  purchase  of  wool,  or  to  be  protected  1^  m 
at  matarily.       Benjamfn  Bullock's  Sons." 

We  bare  then  three  classes  of  receipts  given 
by  Bullock's  Sons  for  notes  received  of  Schep- 
pers  Brothers  during  this  two  months'  dealing. 
One  class,  the  most  numerous,  expresses  that 
L*»»j  jjjQ  uQiea  v/ere  received  for  wool  purchased  or 
for  wool  to  be  purchased,  nod  havine  reference, 
DO  doubt,  to  the  contract  on  that  subject.  An- 
other acknowledges  the  receipt  of  notes  to  the 
amount  of  $100,000,  to  be  used  as  accommoda- 
tion paper,  to  be  protected  at  maturity  by  Bul- 
lock's Sons.  The  third,  the  one  whicli  was  giv- 
en for  the  two  notes  in  question,  and  28  others, 
which  are  said  to  l>e  "  For  purchnse  of  wool, 
or  to  be  protected  by  us  (Bullock's  Sons)  at  ma- 
turity." 

We  do  not  think.  In  the  light  of  all  the  cir- 
cumstances and  the  other  receipts  and  the  ad- 
mitted fact  that  Sclieppers  Brothers  had  only  a 
few  weeks  before  issued  them  the  accommoda- 
tion notes  for  $100,000,  this  receipt  can  mean 
anything  but  this:  "So  far  as  we  use  these  notes 
fur  the  purchase  of  wool  for  Sclieppers  Broth- 
ers tliey  will  pay  them  at  maturity:  and  so  far 
as  we  may  use  them  for  our  own  Itcnefit  as  ac- 
commodation paper,  th^  are  to  be  protected  by , 
us." 

There  js  no  IncoDsistency  in  the  idea  that 
Sclieppei's  Brothers  so  trusted  them.  They  liad 
done  so  to  the  extent  of  $100,000.  They  were 
still  buying  wool  for  them  under  the  contract. 
Of  Ihis  large  sum  of  $150,000,  Bullock's  Sons 
could  be  teustfid  to  use  some  of  the  notes  for 
tlieir  own  benefit,  on  tlieir  promise  to  protect 
the  notes  so  used,  while  they  would  probably 
use  some  of  them,  possibly  all  of  them,  in  pur- 
cliase  of  wool  under  the  contract,  in  which  cose 
Scheppcrs  Bi-othcrs  must  pay  tlicm  as  they  ma- 
tured. In  uo  other  way  can  any  meaning  be 
given  to  the  alternative  words  at  the  close  of 
the  receipt,  "ortobeprote^edbyutattnaiuri^." 

Tbis  new  is  not  varied  by  the  oral  testimony 
of  two  witnesses,  who  state  that  the  notes  in 
this  receipt  were  given  to  be  used  for  the  pur- 
chase of  wool,  OS  they  understood  it,  but  neither 
of  these  is  the  i^rson  who  signed  the  receipt, 
and  neither  of  them  say  that  there  was  no  per- 
mission to  use  some  of  the  notes  few  the  accom- 
modation of  Bullock's  Sons. 

To  say.  they  were  to  be  used  for  purchase  <tf 
wool  is  to  repeat  what  the  receipt  says,  and  is 
in  accord  with  it.  To  deny  that  some  of  them 
might  be  used  for  the  benefit  of  Bullock's  Sons 
Is  to  contradict  the  receipt  and  no  one  does  de< 
.  , ny  it  in  express  terms. 
1«*DJ  if^  however,  any  witness  had  so  sworn  who 
was  present  when  Uie  receipt  was  signed,  and 
the  notes  were  delivered,  it  was  a  question  for 
the  jury  whether  his  statement  or  the  writing 
produced  was  the  most  credible,  and  this  ques- 
tion the  Jud^  took  from  them  by  his  peremp- 
tory instruction,  three  times  repeated,  that  tliere 
was  no  right  in  Bullock's  Sons  to  pledge  the 
notes  as  (bilateral  for  their  own  debt,  and  to  do 
■0  was  to  break  faith  with  Scheppers  Brothers. 

Fbr  thit  error,  important  in  t/ie  narroto  point 
in  issue,  iheiudsmmt  of  tiit  Oireuit  Court  is  «- 
KCrted  and  the  ease  remanded/or  a  nev>  trial. 
Tnieoopy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  V.  8. 
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THOMAS  QUINK,  J^.  in  Err., 
«. 

WILIilAH  a  CHAPMAN. 

(Bee  B.  0.,  Reporter's  ed.,  W-US.) 

Land,  when  miyect  to  preemption— Uffol  Mto— 
vhmitpretmt*. 

1,  Where  land  claimed  as  part  of  a  Mezicao  grant 
was,  by  the  final  survey  of  the  oondrmed  ffnuit,  r»- 
oertaiued  not  to  be  a  part  of  that  grant,  It  then  be- 
came subject  to  entry  and  preemptioo  for  tba  first 
time. 

2.  Where  one  has  a  right  to  make  a  preemption  of 
public  lands,  the  land  department  la  not  justlfled  Id 
refusing  to  permit  him  to  file  his  declaratory  state- 
mentonacoountofaruleof  its  ownestablwlimentt 
forbidding  the  fliingof  a  declaratory  statemoitiub- 
aoquent  to  theoonimeocement  of  a  contest  hetweeD 
otnerpartles  fortbesame  land. 

8.  Unless  one  wbo  claims  a  superior  equity  to 
land  for  which  a  patent  has  been  Issued  to  anotlier, 
establishes  that oquI^  thecal  Utle n|ust prevalU 

BubmittedMair.t8,lS84.  lieeided  Apr.  $2,1884. 

PI  ERROR  to  the  Supreme  Court  of  the  Stata 
of  California. 

This  action  was  brought  in  the  District  Court 
of  the  Nineteenth  Judicial  District  of  Ca1^^o^ 
Dia,  by  the  defendant  in  error,  to  recover  cer- 
tain lots  in  San  Francisco. 

The  court  entered  a  decree  for  plaintiff.  Thia 
decree  liaving  been  afTirmed,  onap]>c:il,  by  the 
court  below,  the  defendant  sued  out  thisi  writ  of 
error. 

The  furtlicr  foctt  of  tlie  case  apnenr  in  the 
opinion  of  the  court        ulsn,5CCnl..  213*'*,  27K. 

JKwn.  Barclay  Henley,  A  IK  IMtiuhijf 
ta^JamesK.  lUtfingtou.  for phifnlilTinttrnir. 

Mr.  Geo.  A.  Noarae.  for  dcfcudtuit  in  er- 
ror. 

Mr.  Justice  Miller  dchvcrcd  the  opinion  of 
the  court: 

This  is  n  writ  of  error  to  the  Supreme  Conrt 
of  California. 

The  foundation  of  the  writ  is.that  that  court, 
in  a  controversy  which  involved  the  ownership 
of  land,  decided,  adversely  to  plaintilt  in  erior, 
a  richtor  claim  set  up  by  him  under  the  laws  of 
the  United  States  concerning  the  sale  and  pre- 
emption of  public  lands. 

The  facts  on  which  this  question  arises  are  rAjtgi 
not  much  controverted  In  the  record  nor  an 
they  very  complicated;  and  they  are  these: 

Gcoree  Holtingsworih  made  n  settlement  on 
the  land  In  question  in  185S,  and  built  a  house 
thereon,  and  died  inpossession,  and  was  buried 
there  in  1854.  His  wife  und  children,  all  of 
whom  were  minors,  were  then  in  Missouri, 
where  she  died,  two  years  later.  At  that  time 
the  land  In  question  was  claimed  as  mrt  of  a 
Mexican  grant  to  Joseph  De  Hnro.  The  final 
survey  of  tie  confirmed  grant  of  Dc  Haro  was 
mode  and  filed  in  the  local  land-oflicc,  March 
19,  1868,  by  which  it  was  ascertained  that  the 
land  in  question  was  not  a  part  of  that  ^rant, 
and,  under  the  decisions  oi  tliis  court,  m  the 
cases  of  Newhail  T.  Sanger,  02  U.  S.,  761 
[XXin.,769],  and  Van  Revmsgan  v.  SWton,» 
UTS.,  83  [XXIV.,  851],  it  then  became  subject 
to  entry  and  preemption  for  the  first  time. 

Chapman,  defendant  in  error,  having  been 
appointed  administrator  of  Hollingsworth,  for 
the  ptupose  of  perfecting  the  title  of  HolUngs- 
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worth's  heirs  to  the  land,  filed  in  thoir  name 
the  declaratory  statement,  which  tlio  law  re- 
quires for  preemption,  on  the  8th  day  of  April, 
jUAt  twen{.y  days  after  the  filing  of  the  maps  of 
the  survey  in  the  local  office,  and  the  next  day 
after  bis  nppolDlment  as  administrator. 

He  prosecuted  this  claim  vigorously,  hts 
right  being  contested  before  the  land  depart- 
ment by  a  man  named  Bepler,  who  claimed  a 
superior  right  as  precmptor,  and  by  the  State  of 
California,  which  claimed  it  as  part  of  the 
school  section  grant  by  Act  of  Congress.  He 
was  successful,  and  by  order  of  the  Secretary  of 
the  Interior,  to  whom  this  case  had  been  ap- 
pealed, a  patent  for  the  land  was  issued.  May 
20,  1872,  to  the  heirs  of  HolUngsworth.  By  a 
conveyance  from  part  of  these  Eeirs,  Ohapman 
became  owner  of^one  undivided  half  oi  this 
projicrty,  on  which  he  recovered  judgment 
agamst  Quion  iu  the  present  action  of  eject- 
ment. 

In  that  suit  Quinn,  by  way  of  defense  and 
cross  complaint,  set  up  uiat  he  had  a  superior 
equity  to  the  Und,  and  prayed  a  conveyance 
from  Chapman  of  the  legul  tide.  Several  mat- 
ters are  set  forth  as  grounds  of  this  equity 
which  ore  not  proved,  such  as  frauds  practiced 
by  Chapman  on  the  land  department,  and  that 
Hollingsworth  made  his  settlement  and  im- 
provement for  his  brother  and  not  for  himself. 

But  the  point  on  which  his  case  turns  Is  his 
own  settlement  and  efforts  to  secure  a  preemp- 
tion right  to  the  same  land.  It  appears  that  he 
was  a  foreigner,  and  a  few  days  after  he  had 
filed  his  declaration  of  Intention  to  become  a 
citizen  he  went  upon  the  land  in  question,  on 
February  6, 1869,  which  is  about  ten  months 
after  Chapman's  declaratory  statement  was 
filed,  and  b\iilt  a  house  and  made  other  im- 
provement8,and  within  Uiree  months  thereafter 
tendered  to  the  register  of  the  land-oflOce  his 
declantttny  statement  to  preempt  the  Iod^. 
This  ofllcer  refused  to  receive  it,  because  the 
contest  for  the  land  Iwtween  Chapman,  Beplsr 
and  the  State  of  California,  for  the  right  to  it, 
was  then  far  advanced  before  the  register  and 
receiver.  On  appeal  by  him  to  the  commission- 
er and  thence  to  the  Secretary  of  Uie  Interior, 
this  action  of  the  re^ster  was  confirmed. 

The  only  reason  ^ven  by  Oie  department  for 
refusing  to  permit  Quinn  to  file  his  declaratory 
•totemcnt,wa8  the  existence  of  a  rule  of  its  own 
establishment  forbidding  the  filing  of  adccUira- 
tory  statement,  based  upon  an  alleged  right, 
havinq;  its  origin  subsequent  to  the  commence- 
ment of  s  contest  between  other  paitics  for  the 
same  land;  and  the  supreme  and  inferior  courts 
0f  California  seem  to  have  held  that  this  was  a 
nillcicnt  answer  fn  tills  case  to  the  claim  of 
pWntifl  in  error. 

We  are  not  prepared  to  say,  however,  that  if 
Quinn  had  a  right  to  make  apreemption  of  this 
land,  otherwise  valid,  the  existence  of  this  rule, 
or  its  enforcement  against  him,  would  defeat 
that  right.  The  rule,  we  are  told  by  counsel, 
has  been  rcaclDded,  and  is  (tf  no  furuier  conse- 
quence except  OS  to  Its  effect  upon  the  present 
case;  and  if  Quinn  had  been  able  to  show  a  su- 
perior equity  to  that  which  arises  out  of  the  pa- 
tent in  tnis  case,  we  should  not  feel  Inclined  to 
refect  it  because  of  the  rule  referred  to. 

But  he  has  had  a  hearing  before  the  court  in 
regard  to  that  eqnl^.  In  vhidi  he  has  been 
111  U.  8. 


permitted  to  prove,  or,  at  toast,  to  offer  all  the 

evidence  he  nas  of  such  equity,  and  taking 
everything  he  has  proved  or  offered  to  prove  . 
we  are  not  able  to  see  any  equity  in  him  superi- 
or  to  that  of  the  belrs  of  Hollingsworth.  Un- 
less he  has  shown  this,  the  legal  title  must  pre- 
vail. 

The  claimants  under  the  patent  are  prior  t» 

him  in  every  point.  Hollingsworth  settled  on 
the  land^  built  a  house  on  it,  lived  on  it  and 
was  buned  on  it,  while  i^uinn  was  yet  a  foreign- 
er and  incapable  of  making  a  valid  claim.  It  iS' 
true  that  the  land  not  being  then  open  to  pre- 
emption, Hollingsworth  gained  no  legal  right  to- 
il; but  he  had  a  right  to  believe  tlmt  If,  when 
the  De  Haro  dalm  was  surveyed,  it  was  found 
the  land  on  which  he  lived  was  open  to  pre- 
emption, he  would  have  the  prior  right  if  he 
came  in  Ume.  He  died  in  tliat  belief,  and  the 
lawful  representative  of  his  minor  children,  at 
the  earliest  moment  after  the  Innd  became  sub- 
ject to  preamption,  asserted  their  right,  paid 
the  price  of  the  land,  and  after  an  expensive 
contest  with  others,  received  the  title  from  the 
United  States.  Wedonot  think  their  equity  ia 
the  matter  can  be  disputed. 

What  is  air.  Quinn's  equity  t  He  has  never 
paid  a  dollar  for  the  land,  has  received  no  title 
nor  any  recognition  of  his  daim  from  the  gov- 
ernment or  anyone  else. 

Perceiving  that  no  one  was  in  tlie  actual  oc- 
cupancy oi  the  land,  but  knowing  that  the 
chum  of  the  heirs  had  been  recognized  at  the 
land-office  montlis  before,  he  hastily  prepared 
himself  by  declaration  of  intention  to  become  a 
citizen,  went  boldly  upon  laud  on  which  Hol- 
lingsworth livod  and  died,  and  because  there 
was  no  one  there  to  defend  the  posscssioo,built 
his  cabin  and  asserted  a  right  superior  to  the 
hoirs  of  Holiiogsworth.  In  this  also  he  was  a 
year  later  than  Cliapman,  representing  the 
heUia  of  HoUlogsworth.  His  claim  has  been  de- 
nied by  the  land-office  from  the  beginning;  he 
has  paid  nothing,  received  no  recognition,  ao* 
quired  no  vested  right. 

We  see  no  equity  in  blm  equal  to  that  of  the 
heirs  of  Hollingsworth.  There  is  no  justice  In 
taking  the  title  which  they  had  fairly  acquired 
and  vesting  it  in  him;  and  tite  jud^m}}i  of  tiie 
Supreme  Qntrt  of  Gaufwwia  U,  aceordinffitf,  qf- 
firmed. 

Tmeoopjr.  Test: 

James  H.  MoKenner,  Clerk,  Sup.  Oouzt,  UA 


UNITED  STATES,  iV- 

E.  C.  BELL  BT  AL. 

(See  8.  C.,  Reporter's  ed.,  4T7-(<Q.) 

Tranmriptefrom  booka  of  the  treaturg  thpart- 
ment,  when  evidence. 

In  a  suit  upon  the  bonds  of  a  pureer  in  the  navr* 
a  transcript  from  the  Ixwks  ami  procecdtnfta  of  toe 
treasury  aepartmeut,  oertiflod  to  bp  the  fourth  au< 
dltor  and  autbentlcaied  under  the  seal  of  thetreoa- 


NOTB.— KrempIljtMittons  of  patents,  ffrantt,  reo- 
ord«,  tunxm,  p/otii,  moiw,  (»£<L  ai  evidence.  See  not* 
to  Patteisoa  y.VtaOjWvTa.  (ft  Pet),  aS. 
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uiy  department  afflxed  by  fho  Seemtarrt  ^  Bdmli^ 
«ltM«  In  evldenoe. 

[No.  S94.} 

StOmitted  Apr.     1884.  Decided  Apr.  tl,  I884. 

IN  ERROR  to  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Missis- 
mpni. 

This  action  was  brought  in  the  court  below, 
by  the  plaintiff  in  error,  upon  the  official  bond 
of  a  purser  in  the  nayy,  to  recover  the  sum  of 
$5,923.66,  claimed  to  be  due  on  a  baluice  of  ac- 
count between  the  plaintiff  and  the  prindpal  to 
the  bond. 

The  trial  resulted  in  a  verdict  and  judgment 
for  the  defendants.  Whereupon,  the  plaintiff 
sued  out  this  writ  of  error. 

Mr.  Wm.  A.  Manrx,  AuU  AUy-Qm.,  fat 
plaintiff  in  error. 

Mean,  Cliarlea  F.  B«id»iiiln  and  Rich- 
ard McAlU8ter,.Jr.»  for  uefendants  in  error. 

Mr.  C/iief  Juatice  Waite  delivered  the  opin- 
ion of  the  court: 

This  was  a  suit  upon  the  bond  of  a  purser  in 
the  navy,  and  at  the  trial  a  transcript  irom  the 
boolis  and  proceedings  of  the  treasury  depart- 
ment was  oncred  in  evidence,  authenticate  in 
the  following  form: 

"TreasurTDcpartment, Fourth  Auditor's  Office, 
Wtishington,  D.  C,  Fhb'y  11,  1881. 

Pursuant  to  section  886  of  the  Revised  Stat- 
utes of  the  United  States,  I,  Charles  Beardslcy, 
Fourth  Auditor  of  the  Treasury  Department, 
do  hereby  certify  that  the  annexed  is  a  trans- 
cript of  the  books  and  proceedings  of  the 
Treasury  Department  in  account  with  Miles  H. 
Morris,  late  paymaster  in  the  V.  8.  Kavy,  un- 
der bond  of  April  9, 1858. 

Charles  Beardsley,  Auditor. 
r4T8]  ^  remembered  that  Chas.  Beardsley,  Esq., 
who  certified  the  annexed  transcript,  is  now 
and  was  at  the  time  of  doing  so,  Fourth  Audi- 
tor of  tlic  Treasury  of  the  united  States,  and 
that  full  faith  and  credit  are  due  to  his  official 
attestations. 

In  testimony  whereof,  I,  John  Sherman, Sec- 
retary of  the  Treasury  of  the  United  States, 
have  hereunto  subscribed  my  name  and  caused 
to  l>e  affl-xed  the  seal  of  this  department,  at  the 
City  of  Wasliington,  thlsllth  day  of  February, 
In  tlie  rear  of  our  Lord  1861, 

[Seal  of  Department.]    John  Sherman, 
SccvAary  of  t3i£  Trpamru." 

An  objection  to  the  admission  of  the  evidence 
on  the  ground  that  the  "transcript  was  not  cer- 
tified as  required  by  law,"  was  sustained  by 
the  court,  and  that  is  assigned  for  error  here. 

In  our  opinion  the  certificate  was  sufficient. 
Section  886  of  the  Revised  Statutes  provides 
that  "When  suit  is  brought  In  any  case  of  de- 
linquency of  a  reveniu  officer  or  other  person 
accouDtoble  for  public  money,a  transcript  from 
Uic  books  and  proceedings  of  the  treasury  de- 
partment, certified  by  the  register  and  authen- 
ticated under  the  seal  of  the  department,  or, 
when  the  suit  involves  the  accounts  of  the  war 
and  navy  deporbncnts,  certified  by  the  auditors 
respectively  charged  with  the  examination  of 
those  accounts  and  anthenticated  under  the 
seal  of  tlie  treasury  department,  shall  be  ad- 
mitted as  evidence,  and  the  court  trying  the 
cause  shall  be  authorized  to  grant  judgment 
and  award  execution  accordingly. " 
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This  suit  involved  the  accounts  of  the  navy 
department.  The  fourth  auditor  is  charged  1^ 
law  with  the  duty  of  examiningAll  accounts  ac- 
cruing In  that  department.  R.  S.,  sec.  377. 
subdivision  fiftli.  He  has  certified  under  his 
hand  that  the  paper  offered  in  evidence  is  a 
transcript  of  the  books  and  pioceedings  of  the 
treasury  department  in  account  with  the  purs- 
er whose  bond  Is  In  suit,  and  the  Secreta^  of 
the  Treasury  has  certified,  under  the  seal  <n  the 
department,  to  the  official  character  of  the  au- 
ditor, and  that  full  faith  and  credit  are  due  to 
his  official  attestations.  What  more  need  be 
done  to  authenticate  the  transcript  under  the 
seal  of  the  department  we  are  at  loss  to  deter-  [479] 
mine.  The  certificate  of  the  proper  auditor  is 
attached  and  his  certificate  attested  by  tlie  8eo> 
retary  of  the  Treasury  under  the  seal  of  the 
department.  The  form  of  the  certificates  and 
the  mode  of  affixing  the  seal  correspond  exact- 
ly with  what  appears  In  Smithy,  u.  3,,  5  Pet., 
where  it  was  held,  more  thui  half  a  centu- 

ST  ago,  that  the  seal  affixed  in  this  way  was  sof- 
cient  for  the  purposes  of  evidence  under  a 
statute,  of  which  section  886  is  a  re-enactment. 
The  transcript  fs  certified  by  the  auditor  and 
authenticated  ander  the  seal  of  the  treasury  de- 
partment, affixed  by  the  Secretary,  its  lawful 
custodian. 

Tke  judgment  U  reverted  and  the  eatue  re- 
manded, with  instructioTu  to  Ht  aeide  the  verdict 
and  grant  a  new  trial. 
True  copr.  Test : 

James  H.  MoKennej.  Clerk,  Sup.  Court,  U.  S. 


HENRY  3.  ANDERSON,  BeoelTer  of  the 
FiBST  Natiomal  Bakk  or  Allbhtowit, 

Ffff.  in  Err., 

V. 

PHILADELPHIA   WAREHOUSE  COM- 
PANY. 

(See  a  0.,  Reporter's  ed.,  ' 

Pledgee  of  ttoek,  when  not  liaNe  a*  a  itoelAolder. 

Amerepledgeeof  Btookof  a  national  bank,  vho 
tonotreffbteredasowuer.  Is  not  liable  to  oroditon 

■a  a  shareholder.   , 

[No.  29ai 

Argued  Apr.  S,  4, 1884.  De^m  Apr.  »1, 18S4. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania. 

The  history  and  facts  of  the  case  appear  In 
the  opinion  of  the  court. 

Metart.  Preston  K.  Erdman,  Edward 
Harrey  and  B.F.Fiiiher,  for  plaintiff  in  error. 

Meurt.  R.  C.  McMurtrie  and  Qee.  JwUdn, 
for  d^endant  in  error. 


Vf^—RUflit  to  pUage  of  stocic ;  fiffht*  eif  pUdge* 

of  tame. 

The  pledgee  of  stock  cannot  without  the  OOBSent 
of  the  pledKer  use  it  by  bypothccatton  or  other- 
wise but,witli  such  consent,  express  or  Implied,  be 
may  uee  It  in  any  way  conaistont  with  the  greneral 
ownership  and  ufUtnate  rtghbt  of  tbe  pledger,  Og- 
den  V.  Lutlii-op,  65  N.  Y.,  IfiS;  Lawrence  v.  Max- 
well, Ki  N.  Y.,10;  g.  C.,a  Lans..«Oi  &a,68  Borb^, 
611 ;  Clinmbcrlalu  v.  GreonlonC,  4  Abb.  (N.  C),  178; 
Hope  V.  Lawrence,  1  Hun,  SIT.  ,  ,  ^     . . 

A  trciieiiil  custom  that  a  broker  may  pledge  bto 
^       HI  U. 
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JTr.  Cfh£tfJvMtte$  WaJte  ddiveied  the  opin- 
ion of  the  court: 

This  suit  was  brought  by  the  Receiver  of  the 
first  National  Bank  of  Allentown,  an  iosolvent 
national  bank,  to  recover  an  assessment  made 
by  the  Comptrollerof  the  Currency  on  the  share- 
holders to  pay  debts,  and  the  only  question  pre- 
sented for  detennination  is  whether,  upon  the 
facta,  the  Philaddpbia  Warehouse  Company 
vas  in  law  a  sharenolder  of  the  bank  at  the 
time  of  its  failure  and,  as  such,  liable  to  credit- 
ors. The  facta,  as  shown  by  the  undisputed 
testimony  or  found  by  the  jury,  are  these: 
[480]  From  the  17th  of  April,  1804,  until  Decem- 
ber 27,  1871,  William  Kern  was  the  registered 
holder  of  490  diares  of  cne  stock  of  the  bank. 
Kcrn*was  one  of  the  partners  in  the  banking 
and  business  firm  of  W.  H.  Blumer  &  Co.,com- 
posed  of  himself,  William  H.  Blumer.and  Jesse 
Line.  Bhimer  was  tbe  president  of  the  hank, 
and  the  other  two  partners  in  the  firm  directors. 
A  sou  of  the  president  was  cashier  and  also  a 
director. 

In  the  latter  part  of  the  year  1871  Blumer  & 
Co.ithroueh  Wm.  H.  Blumer,  arranged  with 
tlie  Philaduphia  Warehouse  Company  in  Plula- 
delpbia  for  a  loan  or  banker's  credit,  to  be  se- 
Ciwid  by  a  deposit  of  collaterals.  The  account 
was  opened  and  the  first  drafts  pud  upon  a  de- 
posit of  gas  stocks  as  security.  On  the  27th  of 
December,  3871,  Kern  transferred  450  of  the 
shares  of  the  stock  standing  in  his  name  on  the 
books  of  the  bank,  and  hul  a  new  certificate 
issued  in  the  name  of  T.  Charlton  Henir.Piesi- 
dent.  This  certificate  was  receipted  to  tne  bank 
by  Blumer,  its  president,  and  by  him  either 
taken  or  sent  to  the  Warehouse  Company  as 
further  security  for  the  credit  extended  to  Blu- 
mer &  Co,  The  certificate  came  into  the  hands 
of  Henry,  the  president  of  the  comjtanY,  on  the 
S8th  of  Decemoer,  and  soon  after  anouter  draft 
of  Blumer  &  Co.  for  (10,000  was  paid.  On  or 
before  the  2d  of  January,  the  fact  of  the  trans- 
fer of  the  stock  to  the  name  of  Heniy.president, 
was  brought  to  the  attention  of  some  of  tbe  di- 
rectors and  members  of  the  executive  commit- 
tee of  the  Warehouse  Company,  At  once  it 
was  deemed  inadvisable  to  have  the  stock  stand 


in  the  name  of  the  president,  and  the  certificate 
was,  on  the  8d  of  January,  transferred,  under 
the  seal  of  the  Company  and  the  signatures  of 
its  president  and  secretaiy,  to  Dennis  McCloskey, 
an  irresponsible  ^rson  aod  a  porter  in  its  em- 
ploy. The  certificate  with  the  transfer  upon  it 
was  sent  the  same  day  by  the  secretary  of  the 
company  to  Blumer  &  Co.,  with  a  request  that 
the  stot^  might  be  transferred  and  a  new  ces- 
tiflcate  issued  in  the  name  of  HcOloakey  and 
returned.   To  this  request  Blumer  repued  as 

follows:  rAon 

"Wm.  H.  Blumer,  President  t***^ 
J.  A.  Blumer,  Cashier. 
The  First  National  Bank  of  Allentown. 

Allentown,  Penn'a,  Jan'jf  4, 1872. 
T.  Charlton  Henry  Esq.,  President. 

To-day  I  received  one  remittance  from  your 
L.  8.  Haderia,  to  wit:  certificate  of  stock  for 
four  hundred  and  fifty  shares  of  the  capital 
stock  of  the  First  National  Bank  of  Allentown, 
with  a  request  to  assign  the  same  and  make  a 
new  certificate  to  Dennis  McCloskey.  I  do  not 
understand  the  nature  of  this  Uansaction,  and 
would  respectfully  ask  you  to  g^ve  me  expla- 
nation  why  the  stock  Is  to  be  transferred  to  a 
third  paxty;  and  if  It  would  be  better  to  place 
other  securities  with  you,  such  as  gas  stock,  in 
cases  where  you  pledge  them  with  outsiders. 

If  my  remarks  seem  improper,  pardon 
for  I  only  ask  questions  to  eain  wisdom. 
Very  respectful^, 

Wm.  H.  Blumer. 

for  W.  H.  Blumer  &  Co." 
To  this  letter  the  Company  sent  the  following 
answer: 

"January  6, 1873. 
Wm.  H.  Blumer,  Esq.,  Pres't. 

Dear  Sir:  I  am  in  receipt  of  your  favor  of  the 
4th  inst,,  and  in  reply  would  say  that  I  am  not 
surprised  at  your  inquiry,  since  you  were  re- 
quested to  have  the  certincate  made  out  in  my 
name.  We  have  no  need  to  borrow  any  money, 
nor  do  we  expect  or  intend  to  put  Uils  slock  out 
of  our  bands,  but  the  failure  of  one  or  two  na- 
tional banks  lately  led  our  directors  to  consider 
the  clause  in  the  National  Bank  Act,  whicli 
renders  all  stockholders  liable  in  cose  of  failure. 


mistomer'^s  et'jQk  to  nitiw  moDey  to  carry  A  linUa.  | 
Vazitaora  v.  GUbourh,  a  Am.  L,  Reg.,  K.  EC*m. 

A  pcraoD  boliJiinif  siocii  Ln  aflduclar^oaps<oitjbQB, 
primri  facie,  nu  rie-iit  t(f  plodira  it  fOr  n.  AeXtt  not 
HTiiwhiz  out  of  tS«  trust,  field  v.  Soblclltliu.  7 
JohnH,  Cb..,  150;  Atkinson  v.  jltkioeoq,  8  AUeo,  16; 
JaudoD  r.  Nau  City  ]ilc.,  B  niatubJ.,  tao;  Duncaa  v. 
Jumloo,  Bl  U.  XXI.,  142;  Stiaw  v.  BpOicar,  100 
||H&,,a!B;  Ham  v.  Ham,  SH  N.  H^TO, 

Wlula  of  two  Jgiot  Lrustea  cnnnot  piedee 
IruB  jilipperty  and  a  person  taking  It  wltb  knowl- 
n  no  titlfl,  the  rule  aa  to  axKuton  and  ad- 
aeon  to  dUTocont  aaEo  ft  pSedreof  stock  of 
ett)ii«,  nml  tbe  dutr  of  the  executor  b^iw  to 
dliiHwe  of  the  osseCa,  tbe  man  fnot  tbai  be  la  deal- 
tag  witb  tt\f.ra  i&  nut  eufEdcnt  to  put  thepledirae  on 
tnquirj.  Ilnni  v.  Kara.M  S.  H.,%\  Prafl  T.Ttlt,28 
N.  J.  Bq.,  47B;  Pc^jtt  V.  Wlw.  S  Diok.,71S:  Oorterv. 
Kdt.  Bk.,  tl  Mo..  44a:  Hunroe  v.  Halmea,  13  AUen, 
loa ;  Wooa  a  AsiiieaJ,  K  Pa.  Ob,  870;  Leltob  v.  WeOs, 
4SN.  ^VllQele^  v. Wh^n^tor.!  Oav^U;  Ho^ 

HTd  V.  PiinaB.  Jlk..  V  Fl  Sb.  S»i  CniUnhank  T. 
ngffltu.U  L,  TL  Eo.,BH;  amlQi  v.  Aror,  lOL  r.  S., 


ft  however,  fha  party  deaUng  wHh  the  executor 
baa  reason  to  believe  he  to  vlolattns  hts  trust,  he  is 
responsible  to  the  penona  injured.  Lorlng  v.  Bro- 
dle,  13i  Ha8S»  i58 :  XoriDs  v.  Com.  eto.,  Bk»  Tauoy, 
BID:  Deyv.l)o».aN.jrBq.,I8S;  ^all v.  T1]t.£BN. 
J.  Bo., «»;  SmlOi  v.  AyoMAl  U.  8.,  XXV..  8B&.' 
Where  an  executor  on  a  pledge  of  stoon  <tf  tbe 

111  V.  S. 


estate  as  seourltr  for  his  note,  deceived  tho  pledgeo 
by  statins  that  the  money  was  wanted  to  settle  tlie 
estate,  the  pledge  was  held  vaUd.  Carter  v.  NaC 
Bk.,  n  He.,  UB;  Goodwin  v.  Am.  Nat.  ilk.,  18  He- 
porter,  SS8. 

One  who  mitkcs  a  Joiin  ou  n  pledge  of  stocks  show. 
lit(r  on  thcLr  raec  tJiiit  they  Lclciae-  4x>  ii  Trust  ustula 
is  obarged  ivltli  knnwl^dire  of  that  roat.  Stuiw  v. 
8pt)UiKr.lUlMaas.,38£^  l>6riiiB_T.  Braille,  134  MOA., 
Giiatou  V,  Am.  Ex.  Nat/Ilk.,  S  N-  J.  liVinU} 
Crooker  v,  Crookcr,  31 N,  Y.,  DOT, 

If  an  owner  of  stock  leaves  faEi  cflrttAcfite  with  a 
bEokQr.wfth  B  blank  povw  of  Bttoroey  to  tran<)l'er 
ILatidUiBljrakDrpIeilge^ittoaolpiiciceiit  party  for 
bla  own  debt,  the  owner  la  estopped  tram,  eettln^  up 
his  Qwnenfalp  oninst  the  dnnocent  pledgee.  Bur- 
ton^ Appeal,  S3  Fa.  ^t-tU. ;  BovevJ  Appeal,  W  Pa. 
Bt>,  iR^dduMn  TrbndW.  iT^us,  oub* 
man  v.  xfaayer  H£^  Od.,T9H.  T.,aBG:  ^mmBonvr 
Toland,  48  CaL ,  Ml  slieantt  v.  Tlaasri.  ilhier,  1 ;  Sbv- 

Arris  vTHogera,  IS Haaa., 880. 

Tbe  piedme  has  a  rlKht  to  ooBoet  tbe  ffiTM^bdS 
acenilnr  while  he  holos  the  stock  anott  to  btadiri? 
to  colleot  them.  H  tbe  pled&ei- ooileeta  tfaem  he  w- 
oeivB«  tfaeia  to  Che  ptedgee'a  uH.  SeRnuul  r.  UaZi. 
well,  15  J.  S:  Bp- Wfi  jHu  v, ifewiqbawAiihik  Ow^a 
Bun.  r.-i;  9.  C..4S  How.Pr^CB;  Oatr v. UoHlditr. 
8Mo.  App.,        Baaar  v.  Uakm        Dk.,a  He., 
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to  pa7  up  to  the  receiver  the  full  amount  of  the 
■took  in  thdr  uftme;  and  on  this  account  we  de- 
termine tohaTethecertiflcateeof  national  bank 
■took  put  in  the  name  of  Dennis  McCloskey, 
vho  Is  the  boy  tn  our  office,  taking  bis  power 
of  attorney  to  transfer  the  same.  Hoping  this 
ezplaoation  will  prove  satisfacUwy, 
I  am  yours  respectfully, 

T.  C.  Henry,  iWf 
Upon  the  receipt  of  Uiis  letter  the  stock  was 
transferred  in  due  form,  Januair  lO.to  McClosk- 
ey on  ihe  books  of  the  baDk.anda  new  certificate 
issued  in  bis  name.  This  certificate  was  re- 
ceipted for  McCloskey  by  W.  E.  Blumer  and 
[482]  forwarded  lo  the  Warehouse  Company  as  an  In- 
dosure  in  the  following  letter: 

"Office  of  the  Allentown  Gas  Company, 
W.  H.  Blumer,  President. 

J.  U.  Line,  Treasurer. 
Allentown,  Pa.,  January  lOtIi,  1872. 
T.  C-  Henry  Esq. 

Dear  Sir:  Enclosed  I  hand  you  certificate  of 
450  shares  First  National  Bank  of  Allentown. 
It  is  never  out  of  the  way  if  vou  are  cautious, 
but  in  this  case  I  presume  there  would  have 
been  no  danger,  l  would  not  sell  the  gas  stock 
for  $S0,000. 

Truly, 

W.  H.  Blumer.** 

McCloskey  never  bad  possession  of  the  cer- 
ttltcite  and,  at  the  request  of  the  Warehouse 
Company,  executed  in  blank,  as  of  the  date  of 
January  8,  an  irrevocablepowerof  attorney  for 
the  sale  and  transfer  of  the  stock.  He  died  in 
1876.  After  bis  def^,  the  stock  was  transferred 
on  the  books  of  the  bank,  at  the  request  of  the 
Company,  to  Frands  FenlB,  another  emploj/i 
and  also  an  Irrcspondble  person.-  This  certifi- 
cate was  delivered  to  the  Company,  and  Ferris 
indorsed  thereon  an  irrevocable  power  of  attor- 
ney for  its  transfer.  The  stock  stood  in  his 
same  at  the  time  of  the  f^lure  of  the  bank  In 
1878,  the  Company  holding  the  certificate. 

Dividends  were  paid  regularly  on  this  stock 
to  Eem  or  Blumer  &  Co.  from  the  time  of  the 
otidnal  transfer  up  to  and  including  December, 
1876.  The  Warehouse  Company  never  received 
any  dividends  and  never  acted  as  a  shareholder. 
Qlumer  &  Co.  failed  in  1377,  hirgeiy  iodebted 
to  the  Warehouse  Company,  which  still  held  as 
Kcurity  the  stock  standing  in  the  name  of  Fer- 
ris. The  failure  <»t  Blumer  A  Co.  criimlcd  the 
bonk  so  that  it  never  afterwards  paid  a  dividend 
and,  on  the  ISth  of  April,  1878.  It  was  put  Into 
insolvency  by  the  Comptroller  of  the  Currency 
ind  a  receiver  appointed.  On  tlie  10th  of  May 
toUowing  the  comptroller  assessed  the  sbarc- 
bolders  twenty  per  cent  of  the  par  value  of  their 
ibares  to  pay  the  debts,  and  tlits  suit  was 
brought  to  collect  that  assessment  on  the  460 
ihaxea  in  queeUon.  The  jury,  under  instruc- 
Uoni  applicable  to  the  forwoing  state  of  facts, 
f^gairendered  a  verdict  for  the  oefeiuant,  and  tore- 
rerse  a  judgment  on  that  verdict  this  writ  of 
error  was  taken. 

It  is  well  settled  that  one  who  allows  himself 
to  appear  on  the  books  of  a  national  bank  as  an 
owner  of  its  stock  is  liable  to  creditors  as  a  share- 
holder, whether  he  be  the  absolute  owner  or  a 
pledgee  only:  and  that,  if  a  registered  owner, 
acting  in  bad  faitii,  transfers  his  stock  in  a  fail- 
ing l^nk  to  an  irresponsible  person,  for  the  pur- 
pose of  escaping  liability,  or  if  his  transfer  is 
4A0 


colorable  only,  the  transaction  is  void  as  to  cred- 
itore.  Ifyt.  Bk.  T.  Com,  08  U.  S.,  628  rXXV., 
4m:Adam'r.  Johiuon,  107n.B.,251  [XXTII.* 
886].  It  is,  also,  undoubtedly  true,  that  the 
beneficial  owner  of  stock  registered  In  the  name 
of  an  irresponsible  person  may,  under  some  clr> 
cumstances,  be  liable  to  creditors  as  the  real 
shareholder,  but  it  has  never,  to  our  knowledge, 
been  held  that  a  mere  pledgee  of  stock  ia  charge- 
able where  he  is  not  registered  as  owner. 

There  is  in  this  case  no  evidence  of  actual 
tnuA  or  bad  faith.  The  Warehouse  Company 
never  was  the  owner  of  the  stock  in  question, 
and  never  held  itself  out  as  such.  The  transfec 
of  Eem  and  Blumer  &  Co.  was  only  by  way  of 
pledge,  and  the  Company  was  bound  to  return 
the  stock  whenever  uie  debt,  for  whicb  it  was 
held,  should  be  paid.  From  the  verdict  of  the 
Jury,  under  the  instructions  of  the  court,  It 
must  also  be  accepted  as  a  fact,  that  the  Com- 
pany never  consented  to  a  transfer  of  the  stock 
to  its  name  on  the  books,  or  to  that  of  Its  presi- 
dent, and  it  is  undisputed  that,  for  seven  years 
before  the  failure  of  the  bank  and  at  least  five 
years  before  its  embarrassments  were  known  to 
the  Companr  or  the  public,  the  stock  hod  been 
Btandinff,  with  the  aaaettt  of  Eem,  Blumer  A 
Co.  and  the  officers  of  the  hulk,  in  the  name 
of  McClosk^  or  Ferris.  During  all  that  time, 
neither  the  registered  holders  nor  the  Ware- 
house CompaoT  claimed  dividends  or  In  any 
way  acted  as  snarebolders.  On  the  contrary,  [4 
either  Eem  or  Blumer  &  Co.  took  the  divi- 
dends as  they  were  paid,  and  to  all  Intents  and 
purposes  controlled  the  stock.  There  was  no 
concealment  on  the  part  of  the  Warehouse  Com- 
pany,  and  no  effort  to  decetve.  It  had  possession 
of  the  certificates  which  represented  the  stock, 
with  full  power  to  control  them  for  all  the  nor- 

f loses  of  its  security,  but  there  was  never  a  time, 
rom  the  date  of  the  original  transfer  by  Eem  on 
the  books,  until  the  failure  of  the  bank,  that  it 
was  or  pretended  to  be  anything  else  than  a 
mere  pledgee.  Those  who  examined  the  list 
of  sbarcboTders  would  have  found  the  name  of 
SfcCloskey  or  of  Ferris  as  the  registered  holder 
of  460  shares.  There  was  nothing  on  the  books 
of  the  bank  to  connect  them  or  either  of  them 
with  the  Warehouse  Company  and,  therefore, 
no  credit  could  have  been  mvm  on  account  of 
the  apparent  liability  of  the  Company  as  a  sbftra- 
holder.  If  inquiries  had  been  made  and  all  tha 
facts  ascertained.  It  would  have  been  found 
that  eiUier  Eera  or  Blumer  &  Co.  were  always 
the  real  owners  of  the  stock,  and  that  It  had 
been  placed  in  the  name  of  the  persons  who  ap- 
peared OD  tlie  registry,  not  to  shield  any  owner 
from  liability,  but  to  protect  the  title  of  the  com- 
pany as  pledgee.  Blumer  &  Co.  and  the  bank 
were  fully  advised  who  McCloskey  was,  ud  ol 
his  probable  responsIbiUty,  when  they  allowed 
the  transfer  to  be  made  to  him,  and  they  un- 
doubtedly knew  who  Ferris  was  when  the  stock 
was  put  In  his  name  after  McClo^n^s  death. 
The  avowed  purpose  of  both  transfers  was  to 
give  the  Company  the  control  of  the  stock  for 
the  purposes  of  its  securi^,  without  making  it 
liable  as  a  registered  shareholder.  Toonrminda 
there  was  neither  fraud  nor  illegality  In  this. 
The  Company  perfected  Its  security  aa  pledgee, 
without  making  itself  liable  as  an  apparent 
owner,  Eem  or  Blumer  &  Co.  still  remained  the 
owners  of  the  stock,  though  registered  in  the 
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name  of  others,  andpledged  as  collateral  securi- 
^  for  their  delit  Ther  coosented  to  the  trans- 
fer, not  to  escape  liability  as  shareholders  but 
to  save  tlie  Company  from  a  liability  it  was  un- 
willing to  assume,  and  at  the  same  time  to  per- 
fect the  security  it  required  for  the  credit  to  be 
ciTen.  As  between  Blumer&  Co.  and  the  Ware- 
house Company,  Blumcr  &  Co.  or  Kem  were 
[48S]the  owners  of  the  stock  and  the  Companv  the 
pledgee.  As  between  the  Company  and  the 
baiik  or  its  creditors,the  Company  was  a  pledgee 
of  the  stock  aud  liable  only  as  such.  The  cred- 
itors were  put  la  no  worse  position  bv  the  trans- 
fers that  were  made,  than  Uiey  would  have  been 
if  the  stock  had  remained  in  the  name  of  Kem 
or  BlwDCT  ft  Co.,  who  were  always  the  real 
owners. 

To  our  minds  the  fact  that  the  stock  stood 
registered  in  the  name  of  Hemy,  President, 
from  December  37  to  January  10,  is,  under  the 
circumstances  of  this  case,  of  no  importance. 
The  Warehouse  Company  promptly  declined  to 
allow  itself  to  stand  as  a  registered  shareholder, 
because  it  was  unwilling  to  incur  the  liability 
nch  a  registry  would  Impose.  It  asked  that  the 
transfer  might  be  made  to  HcClosk^.  To  this 
the  owners  of  the  stock  aud  the  bank  assented; 
and  from  that  time  the  case  stood  precisely  as 
it  would  if  the  transfer  had  originally  been  made 
to  McCloskey  instead  of  Henry,  President,  or 
if  Henry  had  re-transferred  to  Kem  or  Blumer  A 
Co.,  and  they  had  at  the  request  of  the  Com- 
pany made  another  transfer  to  McCloskey.  The 
secori^  d  the  Warehouse  Company  was  per- 
fect without  impostaig  on  the  Company  a 
shareholder's  liability.  All  this  was  done  in 
good  faith,  when  the  bank  was  in  good  credit 
and  paying  large  dividends,  and  years  before  its 
failure  or  even  its  embarrassment  So  far  as 
the  Company  was  concerned,  the  transfer  was 
not  made  to  escape  an  impending  calamity,  but 
to  avoid  incurringa  liability  It  waaunwimngto 
assume,  and  which  it  was  at  perfect  liberty  to 
diun. 

Ji  fcttMM  that  the  jitdgmetU  <tf  the  CirewU 
Court  wot  riiiht,andUi»,  amaagvanO^,  q^lniMd: 

Mr.  JiMiee  MUIer.  dissenting: 
I  do  not  concur  in  this  judgment 
I  think  if  In  any  case  between  privatepersons, 
one  of  tiiem  had  i^aced  property  in  the  hands 
of  minors,  serrants  or  other  irresponsible  per- 
sons, for  the  purpose  of  escaping  the  responsi- 
bility attaching  to  the  ownendiip  of  such  prop- 
[4661  erty,  while  securing  all  the  advantages  of  such 
ownership,  it  would  be  lield  to  be  a  transaction 
which  could  not  be  supported  on  any  legal  or 
equitable  principle. 

It  does  not  remove  this  case  from  the  control 
tt  that  principle,  that  the  parties  to  be  Injured 
an  the  unknown  creditors  of  the  bank,  who  are, 
by  this  means,  deprived  of  the  right  which  they 
have  to  resort  to  a  responsible  warcholder  for 
the  contribution  wfaiofi  the  law  gives  tm  thdr 
beneflt 

If  not  an  actual  fraud.  It  Is  a  fraud  upon  the 
banking  law  and  was  so  intended  to  be.  by  both 
the  ori^oal  holders  of  the  bank  shares  and  the 
oBioen  of  the  Wardumse  Company,  by  which 
the  latter  could  control  the  shares  without  the 
reeponsibili^  which  the  law  attaches  to  the 
owner. 

It  la  an  easy  device  to  make  the  ri^  whldi 
U1U.& 


the  law  gives  to  creditors  of  a  failing  b^nk  in- 
effectual, and  to  evade  It  In  all  cases. 

Mr,  JtaUee  M»tthews  agrees  with  me  in 
this  dissent 

True  oopy.  Test:  _  _  , 

James  H.  UoKenner,  Otark,  Siqi.  Oourt,  U.  8. 


TEXAS  PACIFIC  RAILWAY  COMPAKT. 
F^.  in  Brr., 

LAUBA  EIRE. 
CBeeS.  CBeportor-sed..  486, 487.) 
AmeTidaunt  of  writ  of  error. 

Br  section  10D6  of  the  Revised  Statutes,  a  writ  of 
error  may  be  amendod  wbou  them  has  been  a  mis- 
take In  thef«(e,orwbeaaaeal  orslffnatorelawanU 
Inv,  or  when  the  writ  fs  returnable onawrongd^, 
and  In  all  other  particiUare  of  form. 

[No.  1221.1 
Bitbmitted  Apr.  S,  I884.  Decided  Apr.  tl,  1884. 

F ERROR  to  the  Supreme  Court  of  Texas. 
On  motions. 
The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Mea»ra.  John  F.Dilloii,Waarer  Swayne, 
John  C.  Brown  and  W.  D.  Davld^,  for 
plaintiff  in  error. 

Metmre.  A.  H.  Garland,  W.  HaUett  PhU- 
Up«  and  P.PhUli]^,  tor  defendant  in  error. 

Mr.  Cfiief  Jiutiee  Waite  delivered  the  opin- 
ion of  the  court : 

The  defendant  in  error  moves  to  dismiss  this 
case  for  want  of  a  sufficient  writ  of  error,  and 
with  this  motion  is  united  one  to  affirm  under  r^gm-i 
section  S  of  Rule  6.  The  plaintlfl  In  enoi  moves 
for  leave  to  amend  the  writ. 

In  our  opinion  the  motion  to  amend  should 
be  granted.  The  writ  is  in  evciy  respect  in  ac- 
coidance  with  Uie  form  transmitted  by  the 
clerk  of  this  court  to  the  clerks  of  the  circuit 
courts,  tmder  the  authority  of  the  Act  of  May 
8.  1792  ch.  86,  sec.  9,  now  sectioo  1004  of  the 
Revised  Statutes,  except  that  it  is  made  retum- 
aUe  on  a  wrong  day,  bears  the  (etfo  of  the  Chi^ 
Jvatiee  of  the  Supreme  Court  of  Texas,  and  u 
signed  by  the  ChM'  Juttiee  and  the  clerk,  and 
B^ed  with  the  seal  of  that  court  It  commands 
the  Justices  of  the  Supreme  Court  of  Texas,  in 
the  name  of  the  President  of  the  United  States, 
to  transmit  to  this  court  for  review  their  record 
and  proceedings  in  acertiUn  suit,  which  is  prop- 
erly described,  and  the  return  has  been  made 
and  the  cause  duly  docketed  here.  In  Bondu- 
rant  v.  tTotam,  108  U.  S.,  278  [XXVI.,  447].re- 
lied  on  in  support  of  the  motion  to  dismiss,  the 
writ  did  not  purport  to  be  Issued  in  the  name  of 
the  President  nor  under  the  authority  of  the 
United  States.  It  was  la  reality  nothing  more 
than  an  order  of  the  Supreme  Court  of  Louisi- 
ana to  its  clerk  to  transmit  the  record  and  pro- 
ceedings tit  that  court  In  a  certain  cause  to  this 
court  lor  review. 

By  sectk>n  1006  of  the  Revised  Statutes,  we 
are  authoriaed  to  allow  an  amendment  of  a  writ 
of  error,  when  ttiere  has  beea  a  mistake  in  the 
tote,  or  a  aed  Is  wanting,  or  the  writ  is  made 
retumaUe  on  a  wrong  day,  and  in  all  other  par- 
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ticalan  ot  imm.  This  writ  is  signed  by  the 
clerk  of  the  Bupieme  Court  of  Texas ;  and  in 
MBDoTumghr.  iA'Uau20n.8How.,7O7,  the  ques- 
tion whether  that  was  not  sufficient  was  left 

rL  But  however  that  mar  be,  we  thhik  all 
defects  which  are  complafnea  of  are  such 
as  come  within  the  remedial  provisions  of  the 
statute,  and  the  amendments  asked  for  may  be 
made,  save  only  that  the  seal  and  the  signature 
of  the  clerk  of  this  court,  instead  of  the  Circuit 
Court  of  the  Western  District  of  Texas,  may  be 
affixed  to  the  writ 

^tiuamen^neiUi  are  made  on  or  be/ore  Mon- 
day Tuset,  the  motion  to  dUmiu  will  be  denied,  otA- 
orwiee  itwUtbe  granted. 

IheeateuponthomerUeit  iu4<^a^araeterto 
he  dilated ^onamOiontoe^m,  2%alfRoMon 
UjOnueqiienUy,  oterruled. 
bueoop7.  Test: 

Jamet  H.  HoKennejr,  CSerk,  Sop.  Court,  U.  B. 


[440]  F.  L.  AMES,  ELISHA  ATKINS,  EZRA  H. 
BAKER,  F.  G.  DEXTER,  CHARLES 
FRANCIS  ADAMS,  Jr..  bt  al.,  CalUng 
Themselves  the  Boabd  op  DntEOTOM  or  thb 
Uhioh  PAomc  Railbqad  Compabt,  I^ffk. 
inShr., 

9. 

STATE  OF  KANSAS,  eaiTet.W.iu  JOHN- 
STON, Aajf-Gen. 

KANSAS  PACIFIC  RAILWAY  COM- 
PANY, lyr.  in  JBrr., 
«. 

STATE  OF  KANSAS,  ex  reLM^.A.  JOHN- 
STON, AUy-Qen. 

tSee  a  Oh  Beporter^  ed^  MMia.) 

Qno  warranto  a  etvH  remedjf— removal  ttfeaime 
~~ta»ei  which  are  remotaUe, 

1.  In  KanMfl,  the  writ  of  quo  warranto  and  the 
proceedloff  hj  lof ormatloa  in  the  nature  of  ouo 
Kommto,  aave  been  abolished,  and  the  remedlea 
which  were  obtainable  at  common  law  In  those 
forms  are  bad  by  civil  action. 

2.  Where  the  whole  purpoee  of  a  suit  In  a  State 
Court  H  to  test  the  vaildltv  of  uia  consolidation  of 
certain  railroad  oompanies.  whloh  reaU  alone  on 
the  authority  conferred  for  that  purpose  by  Acts  of 
Oonffzcas,  tSe  ease  arises  under  ttw  lairi  of  the 
ITblted  States  wltbln  the  meanlnv  of  the  Acts  as  to 
the  removal  of  causes. 

8.  A  suit  brousht  by  a  state  fn  one  of  its  own 
oourti,  against  a  corporation  amenable  to  its  own 
prooeas,  to  try  the  right  of  the  oorpotatlon  to  exer> 
else  corporate  powers  within  the  territorial  Umlti  of 


the  State,  oM|,li6VMkoved  to  the  Cfroult  Court  of 
the  U.Ht«dSSI«,mider  the  Aot  of  March  8,  lOi, 
r  ti.       It  tbemltproBentsaoaaearUng  under  the 

Ituvh  ijf  till}  Uatted  BtBC^ 

i.  Huiuj  QogniiMG  In  the  oourta  of  the  United 
Pt'Lt'.^  "ii  LK'H'-'trnt  <-if  the  nature  of  the  oontroverra', 
iin  l  ivljii-li  ii<''^l  mit  \>v  brought  originally  in  tJbe 
by|irL'(ni!  Court,  muy  brought  tn  or  removed  to 
the  Clruuit  Court,  h  i!  It.itit  regard  to  theoharacter 
of  tlie  DRTtlea. 

[Noe.  1S40, 1S4U 
Arjfued  Mar.  7,  J0, 11, 1884.  Decided  Mr.  tl, 
1884. 

F ERROR  to  the  Cltvuit  Court  of  the  United 
States  for  the  District  of  Kansas. 
The  histoiy  and  facta  of  the  case  fully  appear 
in  the  opinion  of  the  court 

Meura.  John  F.  I>lllont  TTo^  Swayne,  8id~ 
ney  Barttett,  J.  R.  HaOoaell,  J.  P.  UtkerKodA. 
L.  Williattu,  for  plaintiffs  in  error: 

1.  The  Kansas  Faciflc  case  is  a  case  of  a  civil 
nature  arising  under  the  laws  of  the  United 
States. 

S.  S.  Oo.r.  Mite.,  102 U.  8.,  185  [XXVL,98]; 
Oohene  v.  Va.,  0  Wheat,  204;  Oibom  v.  Bk.  of 
U.  8.,  9  Wheatj788;  Mayorv.  Cooperfi  Wall.. 
247  [78  U.S.,  ±Vm.,85li:  Gold  Wathing  A 
Water  Co.  v.  Keya,  1»  U.  S..  199  [XXIV.,65G]; 
Tenn.  v.  Davie,  100  U.  S..  267  [XXV..  648]; 
PemU  T.  A  B.  Co.  16  Fed.  Rep.,  706. 

The  legislation  of  Kansas  makes  this  suit  a 
civil  action,  both  as  to  Its  form  and  nature. 

People  V.  Cook,  8  N.  Y..  70;  State  v.  ClvU,  68 
N.  Y..  676;  Born^etd  v.  KujoferU,  44  Ho.,  164; 
State  T.  Lupton.  64  Mo.,  416:  B.  B.  Co.  t.  Pto- 
pteji  Col,  89;  Bobineon  v.  Jonee.  14  Fla.,  256. 

The  Fadfic  Ballroad  Acts  introduce  a  federal 
element  into  the  case  and  are  a  conclusive  de- 
fense to  the  State's  suit: 

Firet.  Because  those  Acts  are  inconsistent 
with  and,  therefore,  exclude  t.ie  assumed  right 
of  theState  to  a  f  orf  dturo  of  the  Company's  char- 
ter, even  if  it  had  not  consoUdaled. 

Beeond.  Those  Acts  confer  the  power  to  con- 
solidate, which  power  the  answer  shows  to  have 
been  duly  exercised.  This  Is  fatal  to  the  Stated 
case: 

1.  Because  the  alleged  illegal  consolidation  is 
the  gj-avamen  of  the  complaint,  which  is  fully 
answered  If  the  power  to  consolidate  exists. 

2.  The  effect  of  the  consolidation  is  to  create 
a  new  ootporation  unctor  the  Acts  ot  Congress, 
which  owns  the  road  which  formerly  banged 
to  the  Kansas  Faciflc,  with  the  rlriit  to  uae  the 
same,  which  ownership  and  right  to  use,  tha 
State  cannot  defeat  or  forfeit 

The  case  of  the  B.  B.  Go.  r.  Mite,  (eupra), 
which  was  a  suit  In  mandamve  by  Missisdppi, 
li  here  predsely  in  pdnt  and  we  rely  upon  it 


HoTM. — Qua 

AndenoiHilB  1 


See  nola  to  Wallace  t. 

Ouo  w»h«al6,  mAm  wSi  w'lWtfMt  A  eorporatton. 
A  writ  of  quo  waenmta  at  oommoa  Jmw  was  the 
anolent  remMlyajialnBt  one  who  usurped  aa  otBoe 
or  ualawtiilly  Ssfrned  uid  wcendsed  a  trancotoe ;  It 
(ino  taiuud  In  txao  of  'aoU'-user  or  Kbiue  of  a  f  ran- 
chlw.  8  Dl  Cow.,  sat:  K^s  T,  H^iawnoy,  a  Burr., 
lOU:  Slate  v.  Ashlef,  1  Ark.,  270 ;  Suta  v.  sL  L.,  etc, 

STbq  Harb.,  lit«{  OOAb  v^rt&WAb^  R;  State 
r.  Ileal  EhL  Bk.,  I  Flka,  SK. 

A  writ  of  QUO  uarraiilolsatcDmmnilaw  tbeu>- 
propflata  rvaeAy  where  ttLerf>  Je  a  corpoiate  bodjr 
M  faeie  who  taAe  it  upon  Uiemaelw  to  aet  aa  a 
hOoT  corporate,  but  froin  itniQe  dCJcet  In  tbtte  ooa- 
•tltutlnn  they  oiirinnt  ignUJr  "se  tho  powota  they 
affect  to  use.  Itox  v.  Fiicmore,  >  T.  JW,  ZU: 
Smiths  CBM),  4  Kod.,  ftT;  Terrett  v.  Taylor,  18  U.  &  (9 
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CraochJ.ia;  Turoplke  Co.  r.  State.  70  U.  8.,  XVin,. 
Wl  F60«le  t-.  Soo.  for  ifrnp.  Goep..  1  Paloe,  000: 
BiMr  v.^olf  ui,  ffif  iil.,  n  i  KigliiK.-oculLls«  T.  K.  Co. 
V,  UrfJonahr,  K6.  Sc  H., liS ;  Wash. i&^.R.  Qa.  v. 
ijknlud,^  Ud!l  e»:  State  v.  dndnoatl.  &  Ohio 

^nUtain,  S  a  ft  J. ,  BO&i  LlAdeH  v.  Ben  ten.  0  Mo.,  m ; 

Ctn.  lOOy  a  Abb.  Pr.  (HTA}^ llKlWt<0Q  v. TuropUte 
Og,SaW^,,)«i  Blj^T.Her.ZDS.Co.,8Bunipta. 

HaVei  uiliBrt  a  corvonOtrnttsr  •buisof  pom. 
nisuae  ofprtvUoec,  noof eonoce  or  HHUfcMuLeei  or 
for  any  coiue  of  sclmre  or  dilution.  IwreMv. 
THflor  la  U.  S.  {0 Cranch),  iS iPeojile v.  Miihatwn 
Co.. 9  VVend.,  tISL;  P^ple  v,  Tbompaoa,  U  vVeno^ 
23r- ;  i-eople  r.  Bristol.  eto.,T.  Co.,  fS  Wi^«  BftVer- 

111  U.  8. 
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M  dearly  authorlzlDg  the  removaJ  of  the  case 
St  bar. 

The  case  against  the  director  is  one  arising 
muda  the  laws  of  the  United  States. 

It  is  within  the  decision  ot  the  S.  B.  Ob.  v. 
Mkrinippt  (niprdO:  we,  also,  R.R.O0.V.  Ward, 
3  Black,  483  (67 17.  S.,  XYU.,  811). 

It  is  also  removable  under  section  640  of  the 
Revised  Statutes  of  the  United  States. 

This  Act  does  not  limit  the  removal  to  a  suit 
of  a  civil  nature  at  law  or  in  eq[ui^.  It  ex- 
tends to  any  suit. 

It  embraces  suits  a  State  as  well  as  an 
Individual;  suits  in  jwo  viammio  as  well  as  any 
others. 

Texa*  Y.  R.  H,  Oa.,  S  Woods,  808. 
Mmr».W.  A.  Johnston,  Atty-Oen.  of  San- 
tas, C.  A.  Seward,  W.  H.  SoMsingUm,  A.  A. 
Bitrrit  and  Q.  8.  Orem,  for  defendant  in  error: 
The  phrase  "  origuud  jurisdiction  "  was  un- 
derstood the  framers  of  the  Ckinstltution  and 
by  its  friends,  as  1>eing  synonymous  with  "  ju- 
nadiction  in  tlie  flrat  instance." 

In  the  Federalist,  No.  81,  Mr.  Hamilton  safs: 
"  The  Supreme  Court  is  to  be  invested  with 
oridual  jurisdiction,  only  in  cases  affecting 
ambassaoora,  other  public  ministers  and  con- 
suls, and  those  In  whidia  StateshidlbeaparW. 
In  cases  In  which  a  State  might  happen  to  m 
party,  it  would  ill  salt  Its  dl^ty  to  oe  turned 
over  to  an  inferior  tribunal." 

By  this  statement  he  adopted  the  popular  un- 
derstanding, tbattheoriglnal  jurisdiction  of  the 
Supreme  Court  was  to  be  exclusive,  and  that  in 
cases  in  which  a  State  should  be  a  par^,  the 
Supreme  Court  alone  was  invested  with  origi- 
nal and  exclusive  jurisdiction. 

See.  also,  OhiOtolm  v.  Oq.,  S  Dall.,  425^  S. 
I.  T.  Ma$$.,  13  Pet.,  720;  OAom  y.  Bk.of  U. 
S.,  9  Wheat,  820;  Qittinaav.  Cfrateford,  Taney 
(C.  C.  DecA  1;  Wii.  v.  Ihdutrt,li  DIU..  413; 
Olm$tei*  date.  Brightly,  35;  tffft.  of  Oa.  v. 
Madraio,  1  Pet.,  m;  Ala.  v.  WoUfe,  18  Fed. 
Rep.,  886;  It.  R,  Oa.  v.  Harri$,  12  WaU.,  86 
(79  U.  S.,  XX.,  860);  ffepbum  v.  BUaij/,  3 
Cranch.,  446;  2f.  0.  v.  Winter,  1  Wheat.,  91; 
T.  BatHmen,  6  Wall.,  387  (78  U.  S., 


[.,  837). 

Prior  to  the  pusage  of  the  Act  of  1875  and 
even  since  then,  It  was  definitely  settled  that 
the  circuit  courts  had  no  lurisdictlon  between 
a  State  and  the  citizens  thereof  {Iowa  v.  Dee- 
Motnes,  8  Fed.  Rep.,  97;  Waiehv.  Memf^ie,  0 
Fed.  Rep.,  797;  DormiUerY.  III.,  6  Fed.  Rep., 
217;  U.R.O0.Y. Ketehum,  101 U.  8.,  289 (XXV., 
9^;  Bemotal  Qmeee.  IDO  U.  S.,  457  (XXV., 
59^;  and  when  Oie  net  of  Identity  of  citizen- 


ship appeared,  the  cause  would  be  remanded. 
loiBO  V.  Des  Moina  {eupra). 

It  was  also  well  settled  that  the  fact  that  a 
state  railway  corporation  had  had  similar  cor- 
porate powers  conferred  upon  It  by  another 
State  was  not  sufficient  to  authorize  the  removal 
of  the  cause  nor  to  give  luriedlctiou  to  the  cir- 
cuit court  in  a  suit  brougnt  by  the  State  In  one 
of  its  own  courts  against  such  corporation.  B. 
B.  Oo.  V.  Ala..  107  U.  a,  581  (XVU.,  618); 
Oopdand  Y.  B.  B  Co.,  8  Woods.  661. 

It  was  also  affirmatively  settled  that  an  Act 
of  cmuolidation  did  not  bo  destroy  the  ezlstenoe 
of  the  consolidated  corporations  as  to  witbdnw 
them,  as  separate  legal  entitles,  from  the  juris- 
diction of  the  States  by  which  they  were  origi* 
nally  created.  Tbrn/tTutm  v.  Branch,  16  WaQ.. 
460  (82  U.  S..  XXI.,  189):  Johnson  v.  P.  W  S 
B.  Go.,  9  Fed.  Rep.,  6  and  n;  Borne  v.  Botton, 
16  Fed.  Rep.,  60;  QrahamY.  Boston,  14  Fed. 
Rep.,  758:  Jfe/itfr  V.  Botes,  94  U.8.,447  (XXIV., 
308);  B.  B.  Oo.  V.  Ga.,  93  U.  S.,  670  (XXIU., 
760). 

It  was  also  well  settled  that  the  Circuit  Courts 
of  the  United  States  had  no  jurisdiction  of  a 
cause  in  which  a  State  was  a  party,  and  if  a 
State  were  a  party  and  a  cause  were  removed 
from  the  state  court  to  the  circuit  court,  the  lat- 
ter court  would  remutd  it  even  after  It  had  been 
docketed.  Den,  ex  dem.  JT.  J.  v.  Babeoek,  4 
Wash .  (C .  C .),  844;  see,  also,  N.  Car.  v.  TVujt. 
eeso/  Univereity,  5  Bk.  Reg.,  466;  Wis.Y.  Du- 
luth,2  DUl.,406;  levy  Y.Laelede.ia  Fed  .Rep  ..4. 

The  Act  of  1876  has  not  repealed  the  exclu- 
sive jurisdiction  of  the  Supreme  Court  of  the 
United  States,  as  created  by  section  687  of  the 
Revised  Statutes,  nor  the  provisions  of  section 
711  prohibiting  the  circuit  courts  from  taking 
jurisdiction  of  a  controversy  of  a  civil  nature 
between  a  State  and  its  citizens. 

In  this  connection  see,  I^se  v.  Prj/se,  L.R., 
15  Eq^  86;  Nat.  Bk.  v.  Harrison,  8  Fed.  Rep., 
721;  tf.B.Y.  Mooney,  11  Fed.  Rep.,  476;  Ven- 
abte  Y.  mdiards,  105  U.S.,  686  (XXVI..  1196). 

The  Act  of  1875  operates  as  a  repeal  of  sec- 
tion 640.  U.S.  V.  l^mn,  11  WaU..  92  (78  U. 
S_^  XX.,  164);  Byd»  v.  i2uUtf,  104  U.  8.,  407 
(XXVI.,  828);  Zing  v.  Q^ll,  106  U.  S.,  895 
XXVn.,  60);  Ohambers  v.  BoUand,  8  McCtanr, 
688.   See,  110  U.  8.,  69. 

It  follows  that  the  individual  plaintiffs,  claim- 
ing to  be  directors  of  the  Kansas  Pacific  Rail- 
way Company  had,  as  such,  no  lawful  author- 
ity to  remove  from  the  state  court  the  suit  there 
brought  against  them  1^  the  State,  for  the  rea- 
son uat  the  Act  of  1875  does  not  authorica  the 
removal  ot  such  a  suit. 


Jte  Frao^tllnTel.  C.a..  llOMriisa.,  447:  Com.     Ins.  Cd.,  | 

£»:  Do  Cumr  v-  AJwbud.  W  Iml.,  tW;  ('uro. 
V.  LpiS:  "It:,.  T.  I'o., !)  11.  Moii.,a'-t;  Cum.  v.  (A.in- 
kneivml  Wit.,  2b  IV,  Si,,  -is'l. 

It   litX    ag1\'i^t    iJl^^r^lILA   liCUUg  tl'lljitL-l-.-^    l>f  s 

icUool  district  Id  Le«t  <jrbiu]l7,iill<.'i)  >illiM  j^-i  iHoq- 
Vholc  V.  QaU.  H  U£..  lS2i :  aualiiJi^t  persoiiii  iisvirpicig 
tttB OfllCeof  tfustoe of  bq  incutirurfil':!'!  'itiiii  i  h  il.  "la, 
T.  OrtHi^aL,  M  Ph.  SL,  B8B>;  aguliL<  r.  hj.'i  ;«  l  iitioti's 
CMtrytiig  OD  a  banUne  buHlnisis  ^tiilinuT  nuiJi'Tjcy 
(PtMDle  V.  Vtlca  Ida.  Co.,  15  .ti?riii-,,  -.  s. '  .\m. 
Dec,  Sa;  Stat*  v.  Kl!i  Uu.'k  'J',  To.,  'JH  \n<\..  71,); 
RgaiOSt  tTLOltOOfl  of  a  ra.ilk>rt;  fer  !--tii.lil]_-liiiiu  a 
bncch  ifltLout  nuthorkyit'eiir''^  ^  'n'^  i  "L!  .6 
Wraijd.,n;ih  to  tmt  the  ri^ht  of  u  v<  l-'  n  m  .^i^at 
Ib  LheoaBtniaD  oouniiU  of  ii  uHy  tCniu,  \,  .M-:i:!d<:r,  44 
~~      ~~  iDS  u9urptDK_Llje  lUtSoe 


ixm  s. 


omHan  or 


of  an  ofDcer  or  member  of  a  oorpontUon  (State  v. 
Lebre,  7  Rich.,  281:  Reg.  v.  Leeds,  11  A(L  ft  B.,  &12; 
Bmlth  V.  State  Bk.,  18  Ind.,  8S7 ;  People  v.  New  Vurk. 
8  Johns.  Oas.. 79;  Matter  ol  HebriO'  Hun, 3S) ;  Ter- 
17  V.  Btauffer,  17  La.  Aon.,  80e ;  Btate  v.  UbttIs,  3 
Ark.,  670;  People  v.  Scannell,  7  Ool.,  4St);  ayalnst 
trustees  of  a  village  holding  over,  who  have  neg- 
lected to  call  an  elootlOD  of  tuelr  suoccssots  (People 
T.  Bortlott,  e  WencL,  422) ;  against  one  assuming 
without  right  topraslde  over  a  olty  oounoU  (Cooh- 
rao  V.  Murrar,  2S  Iowa,  Tft);  against  a  person  in- 
truding Into  an  offloe  created  by  a  corporate  char- 
ter. Com.  V.  ArrlBon,  U  Serg.  ft  R-,  137;  8.  C,  IS 
Am.  Deo.,  681 ;  Llndser  v.  AUv-Oen.,  88  Mte.,  SOS; 
Rex  V.  Worlow,  2  Haule  ft  8.,  75;  State  v.  Bucliaa- 
an,  Wright,^;  People  v.  Kip,  4  Oow., 883,  ?t. :  Peo- 
gev^De  HiU,  U  JUctk.  Ui;  UlUer  v.  Kngllih,  I 
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SuTRESs  Court  of  the  Ukitbd  States. 


Oct.  Tkbm, 


The  cases  of  XT.  8.  Jtavara,  S  Dall.,  397; 
Mdrimri/ V :  Jtfadison,  1  Crancli,  187;  Co/iensr. 
Va.,  6  Wheat.,  878;  Daziav.  Packard,  7  Pet., 
281,  and  of  Oiborn  y.Bank,  9  Wheat.,  830,  have 
not  been  overlooked .  Tbey  do  not  seem.  Inter- 
preted as  they  are  in  G%tting>  v.  Crawford, 
Taney,  Dec.,  1,  to  close  the  ducussion. 

Nor  do  the  cases  of  Georgia  v.Atkint,  1  Abb. 
U.  S.,  S3:  Y.Lewit,  U  Fed.  Rep..  65; 
la.  T.  B.  R.  Co.,  16  Fed.  Rep„  706;  R.  B.  Oo. 
T.  ifi«..  109  U.  S.,  185 (XXVI.,  96);  Mayor  v. 
Cooper,  6  Wall.,  247  (XVIU.,  8S1),  seem  to  dis- 
cuss or  decide  the  points  here  presented  and 
here  arising,  nnd  which  lead  to  the  question; 
do  not  the  Constitution,  the  Act  of  1789,  and 
the  Revised  Statutes  give  the  Supreme  Court 
exclusive  jurisdiction,  as  ag^nst  all  other  Fed- 
eral Courts,  of  all  cases  of  a  civil  nature  of 
which  a  State  fa  a  party,  and  in  which  the  State 
claims  that  in  no  inferior  court  is  it  justiciable? 
That  question  seems,  in  the  language  of  Story 
(Const,  sec.  1507),  "toiemoin  to  this  hour  with- 
out any  authontaUve  dedaion." 

Mr.  Cliirf  JutHee  Walt*  dellreFed  the  opfn- 
loa  of  the  court : 
r4Kai  of  these  writs  of  error  brings  up  for  re- 

^  ^'-'view  an  order  of  the  circuit  court  remanding  a 
case  to  the  state  court  from  which  it  had  been 
removed,  and  the  two  cases  may  properly  be 
•considered  together.  The  material  facts  are 
these : 

The  Leavenworth,  Pawnee  and  Western 
Railroad  Company  was  incorporated  by  the 
Legislature  of  the  Territory  of  Kansas  In  1865, 
to  uuild  a  railroad  from  the  west  bank  of  the 
Missouri  River,  in  the  Town  of  Leavenworth,  to 
or  near  Fort  Riley,  ftod  from  thence  to  the 
western  boundary  of  the  Territory,  which  was 
the  east  boundary  of  Utah  on  the  summit  of  the 
Rocky  Mountains.  10  Stat,  at  L.,  283,  ch.  60, 
sec.  19.  In  1S57  this  Act  was  amended  so  as  to 
authorize  the  construction  of  a  branch  from 
some  favorable  point  on  the  main  line  to  some 
point  on  the  southern  boundary  of  the  Terri- 
tory, where  an  easy  connection  could  be  made 
with  a  line  of  road  extending  to  the  Oulf  of 
Mexico,  and  also  of  a  branch  to  the  Dortbem 
boundoiy  of  the  Territory.  The  (wmpany  was 
o^nized  under  these  Acts  In  1857,  and  before 
JanuaiTl,  1863,  hadlocated  its  line  from  Leav- 
enworth to  Fort  RUey,  and  had,  to  s  lar«  ex- 
tent, secured  its  right  ot  way  and  depot 
grouDda. 

On  the  iirst  of  July,  1862,  the  first  Pacific 
Railroad  Act  was  passed  by  Congress,  incorpo- 
rating the  Union  Pacific  Railroad  Company, 
and  providing  for  government  aid  in  the  con- 
struction of  the  sevcnl  roads  brought  into  the 
system,  which  was  tlien  inauguTBteoto establish 
a  railroad  connection  between  the  Atlantic  and 
Pacific  Coasts.  12  Stat,  at  L..  489,  ch.  120.  By 
section  9  of  this  Act,  the  Leavenworth,  Pawnee 
and  Western  Railroad  Company  of  Kansas  was 
authorized  to  construct  a  railroad  and  telegraph 
line  from  the  Missouri  River,  at  the  mouth  of 
the  Kansas  River,  on  the  south  side  thereof,  so 
as  to  connect  with  the  Pacific  Railroad  of  Mis- 
souri, to  the  point  In  the  Territory  of  Nebraska, 
then  established  as  the  eastern  terminus  of  the 
Union  Pncific  road.  Provision  was  made  for 
gorernment  aid  to  this  company  in  all  respects 
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like  that  to  the  Union  PacUc.  Section  16  It  •■ 

follows : 

"  That,  at  any  time  after  the  passage  of  this 
Act,  all  of  the  railroad  companies  named  hereiii 
and  assenting  hereto  or  any  two  or  more  of  them,  C46 1  ] 
are  authorized  to  form  themselves  into  one  con- 
solidated company ;  notice  of  such  consoUda- 
Uon,  in  writing,  shall  be  filed  in  the  Deparbnent 
of  the  Interior,  and  such  consolidated  ooropany 
shall  thereafter  proceed  to  construct  said  rail- 
road and  branches  and  telegraph  line  upon  the 
terms  and  conditions  provided  In  this  Act." 

The  Leavenworth,  Pawnee  and  Western 
Company  accepted  the  provisions  of  this  Act, 
and  was  thereuter  dedgnated  asthe  Union  Pa- 
cific Railroad  Company,  Eastern  Division.  By 
the  Act  of  July  3,  1^,  ch.  216,  sec  12,  18 
Stat,  at  L.,  861,  the  company  was  required  to 
build  Its  railroad  from  the  mouth  of  the  Eanaaa 
by  way  of  Leavenworth,  or.  If  that  was  not 
deemed  the  best  route,  to  build  a  branch  from 
Leavenworth  to  the  main  stem  at  or  near  Law- 
rence. This  Act  also  made  provision,  by  sec.  16, 
for  the  consolidation  of  any  two  or  more  corpo- 
rations embraced  In  the  system,  upon  such 
terms  and  conditions  as  they  might  agree  upon 
not  Incompatible  with  the  laws  of  the  States  in 
whicbtheroads  of  the  companiesmightbe.  On 
the  3d  of  July,  1866.  ch.  169, 14  Stat,  at  L.,  80, 
the  company  was  permitted  to  make  its  connec- 
tion with  the  Union  Pacific  at  any  point  not 
more  than  fifty  miles  westerly  from  the  merid- 
ian of  Denver.  By  another  Act  passed  March 
8, 1869,  ch.  824, 16  Stat  at  L.,  324,  the  company 
was  authorized  to  extend  its  road  to  Denver,  In 
the  Territory  of  Colorado,  and  from  there  to 
make  Its  connection  with  the  Union  Pacific  at 
Chcycunc,  over  the,road  of  tiie  Denver  Pacific 
Railway  and  Telegraph  Company,  a  Colorado 
corporation,  power  oefng  given  to  contract  with 
the  lost  named  company  for  that  purpose.  On 
the  same  day  a  Joint  Resolution  was  passed  by 
Congress,  Na  88, 16  Stat  at  L  ,  848,  authoris- 
ing the  Union  PadAc  Railroad  Company,  East- 
ern Division,  by  a  resolution  of  Its  dirbctora, 
filed  in  the  office  of  the  Secretary  of  the  Inte- 
rior, to  change  Its  name  to  the  Kansas  Pacific 
Railway  Company. 

Under  this  authority,  the  road  was  built  from 
its  junction  with  the  Missouri  Pacific  Raiboad 
in  Kansas  Ci^,  IQssouri,  through  Fort  Riley, 
in  Kansas,  to  Denver,  in  Colorado,  and  govern- 
ment aid  was  furnished  It  under  the  Acts  of 
Congress.  From  Denver  it  formed  Its  conneo-  [4tt2] 
tion  with  the  Union  Pacific  road  at  Cheyenne, 
over  the  rood  of  the  Denver  Pacific  Comrany. 
It  also  built  a  branch  from  Leavenworth  toXa v- 
rence,  but  the  road  from  Fort  Riley  to  the  orig- 
inal eastern  terminus  of  the  Union  lAuidAc  waa 
never  constructed. 

On  the  24th  of  January,  1880,  the  Union  Par 
dfic  Railroad  Company,  the  Kansas  Padflc 
Railway  Company  and  the  Denver  Pacific  Rail- 
way and  Telegraph  Company,  acting  under  the 
authori^  of  section  16  of  the  Pacific  Railroad 
Act  of  July  1,  1862,  and  s^on  16  of  the  Act 
of  July  2.  18&(.  entered  into  an  agreement  for 
the  conaolldation  of  the  three  OQipomtiona  into 
one,  by  the  name  of  the  Union  niciflc  Railway 
Company,  and  from  that  time  the  road  of  the 
Kansas  Padflc  Company,  induding  that  por- 
tion which  lies  in  Kansas,  has  bem  <^>wated 
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«iid  managed  as  the  Eansas  Bivliion  of  the 

tJnfon  Pacific  Hallway  Company. 

At  the  first  session  of  the  LeglslatUTo  of  Kan- 
■asfl  after  this  oonsolidatiou  was  effected,  a  reso- 
lution was  passed  directing  the  Attorney-Gen- 
eral to  Inquire  into  its  lenity,  and  to  report 
whether  in  his  opinion  the  consolidated  com- 
pany was  amenable  to  the  laws  of  the  State; 
whether  the  Union  Pacific  Railroad  Company 
bad  usurped  or  was  exei'cising  rights  and  iran- 
chises  within  tlic  State  not  authorized  by  law, 
or  had  in  aoy  manner  f^ed  to  complv  with  or 
had  violated  any  of  the  laws  <d  toe  State; 
whether  tJie  Kansas  Pacific  Company  was,  in 
Jaw,  an  existing  corporation  at  the  State;  and 
-whether  the  State  had  lost  Jurisdiction  over  the 
property  of  the  corporation.  At  the  next  ses- 
sion another  resolution  was  passed,  directing 
the  Attorney-General  to  institute  proper  pro- 
ceedings in  tne  Supreme  Court  of  the  State  "  In 
the  nature  of  quo  toarranio,  against  the  Kansas 
Pacific  Railway  Company  for  an  abandonment, 
Tellnqulshment  voA  surrender  of  its  powers  as 
*  Corporation  to  such  consolidated  company, 
«nd  also  to  Inititdta  like  proceedings  against  the 
■consolidated  company,  the  Union  Pacific  Rail- 
way Company,  for  usurping,  seizing,  holdins, 
possessing  and  using  the  franchise  and  privi- 
leges, powers  and  Immunities  of  the  Kansas  Pa- 
cific Railway  Company  in  the  State  of  Kansas." 
Under  these  instructions,  the  present  suits 

rARAi       brought  in  the  Supreme  Oonrt  of  the  State. 

l*ooj       peution  against  the  Kansss  Padflc  Com- 

giny  sets  forth  the  Acts  of  the  Territorial  Leg- 
lature  of  Kausas,  Incorporating  the  Company 
And  extending  its  powers,  passed  In  1860  and 
1857;  the  organization  of  the  Company  under 
Its  cliartor;  the  Acts  of  Congress,  passed  July 
1,  1662,  and  July  %,  1864,  granthig  aid  to  the 
<jompwiy;  and  the  construction  m.  the  road. 
It  thai  avers  "  That,  on  the  24th  of  January, 
1880,  the  said  Kansas  Pacific  Railway  Com- 
pany wrongfully  and  unlawfully  attempted  to 
consolidate  its  sidd  Corporation  with  the  Union 
Pacific  Railroad  Company,  a  corporation  char- 
tered under  the  said  Acts  of  Congress  of  1862 
and  1864,  whose  line  runs  from  the  Missouri 
River  at  or  near  Omaha,  Kebruka,  to  Of^en, 
in  Utah  Territory,  and  the  Denver  Pacific  Hail- 
way  and  Telegraph  Company,  whose  line  hc- 
j^s  at  the  City  of  Denver,  in  the  State  of  Col- 
-orado,  and  runs  in  a  westward  direction  to  a 
Junction  with  the  Union  Pacific  Railroad  Com- 
pany, at  aploce  called  Cheyenne,  in  the  Terri- 
Titory  of  Wyoming.   And  the  said  Kansas  Pa- 
cific Railway  Company  unlawfully  and  wrong- 
fully attempted  to  confer  upon  the  said  consu- 
idatcd  company  all  of  its  francbises,  immuni- 
ties, liberties  and  privileges  granted  by  virtue 
cf  its  charter  aforesaid,  and  to  merge  the  same 
Into  a  pretended  Corporation,  not  created  by 
the  laws  of  the  Territory  or  State  of  Kansas, 
sor  owing  any  duty  to  the  Territory  or  Stntc  of 
Kansas,  mit  a  pretended  corporation,  created, 
if  at  all,  by  Acts  of  Congress,  and  amenable 
•only  to  federal  control,  and  subject  only,  as  to 
its  rights  and  the  causes  of  action  which  might 
thereafter  exist  against  it.  to  the  Jurisdiction  of 
the  federal  tribunals.   And  the  said  Attomey- 
Oeneral  gives  the  court  further  to  understand 
and  be  informed,  that  the  said  Kansas  Pacific 
Railway  Company  unlawfuUy  and  wroiu^ully 
«ntered  into  srticles  of  cfHuoudation  wlu  said 
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Union  Pacific  Railroad  Company  and  the  said 
Denver  Pacific  tlallroad  and  Telecraph  Com- 
pany, whicli  were  expressly  in  violation  of  its 
charter  and  in  cunflict  with  the  duties  and  ob- 
ligations owiu^  by  it  to  the  State  of  Kansas, 
under  tlie  pruvisibns  and  terms  of  Its  charter 
aforesaid;  and  further,  that  said  arUcIes  were 
in  confiict  with  Uie  laws  of  the  State  of  Kansas 
rcspcctlni^  railroad  corporations  and  the  right 
of  railroad  companies  to  consolidate,  and  were 
not  compatible  with  such  laws." 

The  bill  then  seta  forth  a  copy  of  the  articles  [4541 
of  consolidation,  from  which  it  appears  that  the 
sole  and  only  authority  relied  on  for  the  con- 
solidation was  that  contained  In  the  several  Acts 
of  Congress,  and  that  the  intent  of  the  parties 
was  to  orgaiiize  the  company  Uicreby  formed 
"  Under  the  said  Acts  of  Congress,  ana  to  make 
the  said  Acts  of  Congress  the  charter  or  con- 
stituent acts  of  this  company,  as  fully  as  if  the 
same  were  incorporated  herein  at  large."  The 
contract  then  appointed  directors  of  the  new 
Company  and  the  place  for  holdinc  the  annual 
meeting  of  stockholders,  until  wwrwise  or- 
dered, was  fixed  at  the  Compan/s  office  in  the 
City  of  Kew  Tork.  The  then  existing  by-laws 
of  the  Union  Pacific  Railroad  Company  were 
also  provisionally  adopted  and  made  applicable 
to  the  new  company. 

It  is  then  av^red  that  it  was  the  duty  of  the 
Kansas  Pacific  Company  to  make  certain  re- 
ports to  the  Secretary  of  State  ci  ^nsas,  which 
it  had  whoUy  failed  to  do,  and  that  it  heUl "  Its 
general  offices  and  all  accounts  of  its  opera- 
tions, at  the  general  offices  of  said  pretended 
consolidated  Company,  at  the  City  01  Omaha, 
in  the  State  of  Nebraska,  and  alleges  and  pre- 
tends that  the  said  Corporation,  the  Kansas  Pa- 
cific Railway  Company,  no  longer  owes  any 
duty  under  its  charter  as  aforesiUd  to  the  State 
of  Kansas,  but  that  It  Is  controlled  as  to  ita 
chartered  obligations  b/  the  Acts  of  Congreia 
creating  the  Union  Pacific  Railroad  Company, 
and  by  the  unlawful  articles  of  consolidation 
afore^d."  It  Is  then  charged  that  the  Com- 
pany has  violated  the  laws  of  the  State  by  fail- 
mg  to  keep  its  general  offices  for  the  transac- 
tion tt  bumneas  within  the  State,  and  removiug 
them  to  OmaJia  and  placing  the  same  under  the 
absolute  order,  control  and  disposal  of  the  said 
pretended  consolidated  Company.  Then  It  is 
alleged  that  the  road  of  the  Kansas  Pacific  Com- 
pany is  run  as  the  "  Union  Pacific  Railway 
Company,  Kansas  Division,"  and  managed  by 
the  new  Corporation;  that  "Since  the  pretend- 
ed consolidation,  as  aforesaid,  the  said  Kansas 
Padflc  Company'  has  wholly  failed  and  neg- 
lected to  designate  some  person  redding  fn  eadi 
county  into  which  its  said  line  of  railroad  runs, 
or  in  which  its  said  business  is  transacted,  on 
whom  aU  process  and  notices  Issued  by  anv  [46S] 
court  of  record,  or  justices  of  the  peace  of  such 
county,  may  or  might  be  served,  and  that  It 
has  also  failed  from  the  same  time  "To  file  a 
certificate  of  the  appointment  or  designation  of 
such  person  In  the  office  of  the  clerk  of  the  dis- 
trict court  of  the  county  in  which  such  perscm 
resides." 

The  consolidation  is  afterwards  attacked  be- 
cause the  roads  were  originally  competing  roads 
and  did  not  connect  at  the  state  hne  so  as  to 
form  a  complete  and  continuous  line  of  rail- 
,  way.  The  next  a]l^;ati(ni  Is  that  the  Eansas 
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charter  was  forfeited  by  the  dlverston  of  the 
road  "  To  the  use  of  a  foreign  corporation,  out- 
side of  the  jurisdiction  of  the  State  of  Kansas, 
and  beyond  the  reach  of  her  authorities,  with 
the  declared  iotent  that  it  shall  be  operated  and 
used  and  worked,  not  according  to  the  laws  of 
Kansas,  made  or  to  be  made  to  protect  the 
rights  of  her  people,  but  under  and  according 
to  the  proTisioDS  of  other  laws,  alleged  to  have 
been  enacted  by  the  Legislature  of  another  gov- 
ernment, for  the  regulation  of  another  railroad, 
lying  in  another  State." 

The  prayer  is  that  the  "  Kansas  Pacific  Rail- 
way Company  •  •  *  be  made  to  answer  to 
the  State  of  Kansas  1^  wh^  warrant  it  claims 
have,  use  and  enjoy  the  liberties,  privileges 
mA  franchises  afor^iud;  and  further,  by  what 
warrant  It  claims  and  has  exercised  the  right  to 
put  said  railroad  and  Its  appurt^iancea  into  the 
possession  and  imder  the  control  of  the  above 
mentioned  foreign  Railroad  Company,  and  by 
what  right  it  claims  to  maintain  such  foreign 
Corporatiou  In  such  possession  or  in  the  enjoy- 
ment and  exercise  of  the  franchises  and  privi- 
leges bestowed  by  the  State  of  Kansas  exclu- 
sivclyon  said  Kansas  Pacific  Railway  Company; 
and  that  *  *  *  the  said  respondent  Com- 
pany be  adjudged  to  have  forfeited  all  its  rights, 
liberties  and  frandiisea,  and  to  be  ousted  from 
the  same,  and  that  the  Coiporation  be  thereupon 
dissolved;  and  that  it  be  further  adjudged  tliat 
the  said  nanchlses  granted  to  the  defendant  by 
*Jie  State  have  become  relinquished,  abandoned 
and  forfeited  to  the  State  of  Kansas,  and  that 
the  same  he  resumed  to  the  State,  and  that  the 
State  take  possession  of  the  said  railroad,  with 
all  its  appurtenances  and  fixtures,  as  public 
property,  and  make  such  disposition  tliereof  us 
[456]  may  be  thought  necessa^  to  secure  the  rights 
of  the  State,  saving  the  Just  interests  of  credit- 
ors and  other  third  pnrtiesguiltlcss  of  the  frauds, 
wrongs  and  iojuries  herein  charged  against  the 
COTporatiuD  and  the  members  thereor" 

llic  answer  of  the  defendant,  which,  for  the 
purposes  of  the  suit,  a;>peared  in  tlie  name  of 
the  Kansas  Pacific  Railway  Company,  admits 
the  consolidation  and  sets  up  the  niitliority  for 
that  |>urpose  under  the  laws  of  Contrress.  All 
violations  of  the  laws  of  Kansas  arc  denied,  and 
the  position  is  distinctly  assumed  that  the  Kan- 
sas Pacific  Company  became,  under  the  le^'sla- 
tion  of  Congress,  a  Corporation  of  the  United 
StAtGS  and,  as  such,  had  full  authority  to  enter 
into  the  acrecment  of  consolidation  which  is 
comphiined  of. 

The  petition  against  the  individuals  who,  as 
Is  alleged,  call  themselves  the  Board  of  Direct- 
ors of  the  Union  Pacific  Railway  Company, 
charges  them  with  usin^,  without  warniut,ch:ir- 
tcr  or  grant,  the  liberties,  privileges  and  fran- 
cliises  of  being  a  railroad  company  to  use  and 
occupy  the  railroad  of  the  Kojisas  Pacific  Com- 

Snny,  and  averring  that  the  road  was  built  un- 
er  Uie  Kansas  ciiarier  of  the  Leavenworth, 
Pawnee  and  Western  Company.  The  prayer  is 
that  they  may  be  made  "To  answorto  the  State 
by  what  warrant  they  claim  to  have,  use  and 
enjoy  the  liberties,  privileges  and  franchises 
aforesaid;  and  that  upon  a  due  hcnring  hereof 
the  said  defendants  and  said  pretended  Railroad 
Company  be  adjudged  to  liave  unlawfully  and 
wron«;f  ully  usurped  and  appropriated  thcrights, 
liberties,  privileges  and  franchises  aforesaid, 
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and  to  be  wrongfully  and  unlawfully  using,  en- 
joying  and  exercising  the  same,  and  that  tbey 
be  ousted  therefrom. 

The  answer  of  the  defendants  sets  up  the  leg- 
islation of  Congress  affecting  the  original  Kan- 
sas Corporation  and  the  consolidation  of  that 
Company  with  the  Union  Padflc  and  Denver 
Pacific  Companies  unAer  this  authori^.  They 
assert  their  right  and  that  of  the  Union  Paciflo 
Railway  Company,  whose  directors  they  are,  to 
exercise  withm  the  State  of  Kansas  all  the  pow-  1-4x71 
era  and  to  enjoy  all  the  franchises  and  privi- 
leges  of  the  old  Kansas  Pacific  Company,  and 
this  by  reason  of  the  consolidation  of  that  Com- 
pany, under  the  authority  of  Congress,  with  the 
other  two  companies. 

The  directors  are  all  dtlzena  of  States  other 
than  Kansas. 

As  soon  as  the  answers  were  put  In,  petitions 
were  filed  by  the  defendants  in  each  case  for  the 
removal  of  the  suit  against  tjiem  respectively, 
to  the  Circuit  Court  of  the  United  States  for  tlte 
District  of  Kansas.  The  petition  of  the  Rail- 
road Company  alleired  as  groimds  for  removal  : 
1,  that  the  suit  was' one  arising  under  the  Con- 
stitution and  laws  of  the  United  States;  and  2, 
that  the  defendant  was  a  Corporation,  other 
than  a  banking  association,  organized  under  a 
law  of  the  United  States  and  that  it  had  a  de- 
fense arising  under  the  laws  of  tlie  United  States, 
That  of  the  directors  was  also  put  on  the 

Sounds:  1,  that  the  suit  was  <nie  anstng  under 
e  ConsUtution  and  laws  of  the  UnitcuSlales; 
and  3,  that  the  directors  were  sued  as  mcmberm 
of  a  Corporation,  organized  under  an  Act  of 
Congress,  for  an  alleged  liability  of  the  Corpo- 
ration, and  that  their  defense  arose  under  and 
by  virtue  of  the  laws  of  the  United  States. 

Each  suit  was  duly  docketed  in  the  Circuit 
Court  of  the  United  States  and,  on  motion  of 
the  State,  remanded  to  the  Supreme  Court  of 
tlie  State.  From  these  orders  to  remand,  the 
Railway  Company  and  the  directors,  respect- 
ively, took  a  writ  of  error  to  this  court. 

The  right  of  remtival  under  section  640  of  the 
Revised  Statutes,  because  the  Kansas  Pacific 
Railway  Company  was  a  Corporation  organized 
under  the  laws  01  the  United  States,  Is  not  in- 
sisted upon  in  this  court  and  the  only  questions 
presented  for  our  consideration  are: 

1.  Whether  the  suits  arc  of  a  civil  nature  at 
law  or  in  e<iuity,  arising  under  the  laws  of  the 
United  States;  and, 

2.  Whether,  if  they  are,  they  can  be  removed 
under  the  Act  of  Slarch  8, 1875,ch.  137, 18  StaL 
at  L.,  470,  inasmuch  as  they  were  brought  by 
a  State  to  try  the  right  of  a  corporation  and  Its 
directors  to  exercise  corporate  ^wers  and  fran- 
chises within  the  territorial  jurisdiction  of  the 
suite. 

Under  the  first  of  these  questions  It  is  claimed, 
in  behalf  of  the  State:  1,  that  the  suits  are  not 
of  a  civil  nature,  because  they  ore  proceedings 
in  QUO  warratUo;  and.  2,  that  they  do  not  anas 
under  the  laws  of  the  United  States. 

In  Kansas  the  vrrit  of  quo  tcarranto,  and  the 
proceeding  by  information  In  the  nature  of  qw 
K(trranio,ii&ve  been  abolished,  and  the  reme- 
dies which  were  obtainable  at  common  law  in 
those  forms  are  had  by  civil  action.  Dossier, 
Comp.  Laws,  sec.  4193;  Code,  sec.  652.  Such 
an  action  may  be  brouglit  in  the  Supreme  Court 
when  "Any  person  shall  usurp,  intrude  into  or  [*•**] 
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unlawfully  hold  or  exercise  anv  public  office,  or 
■haU  claim  any  frunchiBe  witliin  this  State,  or 
any  offloe  in  any  corporation  created  by  authori- 
ty of  this  State,"  or  "  When  any  association  or 
number  of  persons  shall  act  within  this  State  as 
a  corporation  without  being  legally  incorpo- 
rated," or  when  any  corporation  do  or  admit 
(omit)  acts  which  amount  to  a  surrender  or  a 
lorfeituxe  of  their  rights  as  s  corporation,  or 
when  any  corporation  abuses  its  power,  or  exer- 
cises powers  not  conferred  bylaw.  Id.,  sec 
4103;  Code,  sec.  663. 

By  the  Code  of  Civil  Procedure,  Id.,  sec 
8525,  Code,  sec.  4,  "  An  action  is  an  ordinary 
proceeding  in  a  court  of  Justice  by  which  a  par- 
ty prosecutes  another  party  for  the  enforcement 
or  protection  of  a  right,  the  redress  or  preven- 
tion a  wnmg,  or  the  punishment  of  a  public 
offense."  Sec  8527,  Code,  sec  6:  "Actions 
arc  of  two  kinds,  firat,  civil;  $eeond,  criminal" 
Sec  8528.  Code,  sec.  7:  "A  criminal  action  is 
(me  prosecuted  by  the  State  as  a  puty,  against 
a  person  charged  with  a  public  oiFense,  for  the 
punishment  thereof."  Sec.  3529,  Code,  sec.  8: 
"  Every  other  action  is  a  civil  action,"  Sec. 
8581,  Code,  sec.  10:  "The  distinction  between 
actions  at  uw  and  suits  in  equity  and  the  forms 
of  all  such  actions  and  suits,  heretofore  existing, 
are  abolished;  and  in  their  place  there  shall  be, 
hei'eafter,  but  one  form  of  action,  which  shall 
be  known  as  a  civil  action." 

The  original  conunon  law  writ  of  quo  war- 
ranto was  a  civil  writ,  at  the  suit  of  the  Crown, 
and  not  a  criminal  prosecution,  ^ex  v.  Mart- 
den,  8  Burr.,  1817.  It  was  in  the  nature  of  a 
writ  of  right  by  the  King  against  one  who 
usurped  or  claimed  franchises  or  liberties  to  in- 
quire by  what  right  he  claimed  them  (Com, 
Dig.  Quo  Warranto,  A),  and  the  first  process 
was  summons.  Id.,  G.  2.  This  writ,  however, 
fell  into  disuse  in  England  centuries  ago.  and 
its  place  was  supplied  by  an  information  in  the 
nature  of  a  quo  vairanto,  which  in  its  origin, 
was  "a  criminal  method  of  proeecution,  as  well 
to  punish  the  usurper  by  a  fine  for  the  usurpa- 
tion of  the  franchise,  as  to  oust  him,  or  seize  it 
for  the  Crown."  3  Bl.  Com.,  263.  Long  be- 
fore our  Revolution,  however,  it  lost  its  chorac- 
ter  as  a  criminal  proceeding  in  everything  ex- 
cept form,  and  was  "  applied  to  the  mere  pur- 
kei]  ptwesof  trying  the  civil  right,  seizing  Uie  fran- 
chise orousting  the  wronnul  possessor;  the  fine 
being  nominal  oidy."  SBl.  Com.,  tupra;  King 
V.  FraneiM,  2  T.  R,  484;  Bac.  Abr.,  tit.  Infor- 
mation, D;  2  Eyd.  Corp.,  480.  And  such,  with- 
out any  special  legislation  to  that  effect,  has  al- 
ways been  its  character  in  many  of  the  States 
ofthe Union.  Oomnumw.v.  Br(nDn,lSeTg.&R. 
883;  PeopUv.  JHe/iardt&n,  4  Cow.,  102,  n./  State 
T.  Hardie,  1  Ired.,  48;  State  Bk.  v.  State,  1 
Blackf.,  272;  State  v.  Ungo,  26  Mo.  498.  In 
some  of  the  States,  however,  it  has  been  treated 
as  criminal  in  form,  and  matters  of  pleading 
and  jurisdiction  governed  accordingly.  Su<£ 
is  the  rule  in  New  York,  Wisconsin,  Kew  Jer- 
sey, Arkansas  and  Illinois,  but  in  all  these 
States  it  is  used  as  a  civil  remedy  only.  Att^- 
Gen.  v.  Ins.  Go.,  2  Johns.  Ch.,  877;  Feopie  v. 
Jones,  18  Wend.,  601;i'ftK»v.i;.i2.Cfa.,34^iB., 
21S;  State  y.  Aahley,  1  Ark.,  270;  State  v.  Soe,  2 
Dutch. ,  217.  This  being  the  condition  of  the  old 
law,  it  seems  to  us  clear  that  the  effect  of  legis- 
lation like  that  In  Eanaas,  as  to  tbe  mode  <tf 
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Eroceeding  in  quo  warranto  cases,  is  to  re- 
eve the  old  civil  remedy  of  the  burden  of 
the  criminal  form  of  proceeding  with  which 
it  had  become  incumbered,  ana  to  restore  U 
to  its  origioal  position  as  advil  action  for  the  en- 
forcement Gf  a  civil  right.  The  right  and  the 
remedy  are  thus  brought  into  barmonv,  and  par- 
ties are  not  driven  to  the  necessity  or  using  the 
form  of  a  criminal  action  to  determine  a  civil 
right.  This  has  been  the  construction  put  upon 
simikr  laws  in  other  States.  State  v.  M' Daniel, 
22  Ohio  St. ,  361 ;  S.  S.  Oo.  v.  Taylor,  5  Col.,  48; 
Ban*  V.  State.  A  Sm.  &  M.,  400,  504.  TheM 
suits  are,  therefore,  of  a  civil  nature. 

That  the  records  present  cases  arising  under 
the  laws  of  the  United  States  we  do  not  doubt. 
The  Attomey-Oeneral  was  instructed  by  the 
Ijegislature  to  institute  proceedings  against  tbe 
Kansas  Pacific  Companv  "For  an  abandon- 
ment, relinquishment  ana  surrender  of  its  pow- 
ers and  duties  as  a  Corporation  to  the  consoli- 
dated Company,"  and  against  the  consolidated 
Company  "For  usurping,  seizing,  holding,  pos- 
sessing and  using  tbe  franchise  and  privileges,  [46fl 
powers  and  immunities  of  the  Kansas  Pacific 
Railway  Company  of  Kansas."  The  whole  pur- 
pose ofthe  smts  is  to  test  the  validity  of  the  OMk- 
solidation.  The  charge  is  of  an  unlawful  and 
wrongful  consolidation,  and  from  the  beginning 
to  tbe  end  of  the  petition  against  the  Kansas  Pa- 
cific Company  there  is  not  an  allegation  of  de- 
fault that  does  not  grow  out  of  tms  single  act. 
It  is,  indeed,  alleged  that  tbe  Company  has  not, 
since  the  consolidation,  made  its  proper  reports, 
and  has  not  appointed  agents  on  whom  process 
can  be  served,  and  has  established  its  general 
offices  out  of  tbe  State,  but  no  such  averment! 
are  made  as  to  the  consolidated  Company,  and 
it  is  appai-ent  that  these  specifications  are  relied 
on  only  as  incidents  of  the  main  ground  of  com- 
plaint. 

That  the  validity  of  the  consolidation,  so  far 
as  the  State  is  ooncemed,  rests  alooe  on  the  au- 
thority conferred  for  that  purpose  by  tbe  Act! 
of  Congress  is  not  denied.  If  the  Acts  of  Ccm- 
gress  confer  the  autboritv,  the  consolidation  Is 
valid  ;  if  not,  it  is  invalia.  Clearlv,  therefore, 
the  cases  arise  under  these  Acts  of  Congress,  fer 
to  use  the  language  of  Chief  Juetiee  Marshall  In 
(Mom  V.  U.  S.  Bank,  0  Wheat.,  825,  an  Act 
of  Congress  "Is  the  first  ingredient  In  the  case, 
is  its  orunn,  is  that  from  which  every  other  part 
arises."  The  right  set  up  bv  the  Company  and 
by  tbe  directors  as  well,  wiU  be  defeated  by  one 
constntction  of  these  Acts  and  sustained  by  the 
opposite  construction.  When  this  is  so,  it  has 
never  been  doubted  that  a  case  is  presented 
which  ariiies  under  the  laws  of  the  United  States. 
Ch^ent  V.  Va.,6  Wheat.,  870;  Ootd  Washing  <£ 
Waier  Co.  v.  Keyes,  96  U.  S.,  201  [KXIV.,  6581; 
B.  B.  Co.  V.  3fw«.,  103 U.  S.,  140  [XXVI..  Osl. 

We  come  now  to  the  question  whether  a  suit 
brought  by  a  State  in  one  of  its  own  courts, 
against  a  Corporation  amenable  to  Its  own  proc- 
ess, to  try  the  right  of  the  Corporation  to  exer- 
cise corporate  powers  within  toe  territorial  lim- 
its of  the  State,  can  be  removed  to  tbe  Circuit 
Ojurt  of  the  United  States,  under  the  Act  of 
March  8, 1875,  ch.  137  [18  Stat,  at  L.,  470],  If 
the  suit  presents  a  case  arisiog  under  the  laws 
of  the  United  States.  The  language  of  the  Act 
is  "Any  suit  of  advil  nature  *  •  *  brought 
in  any  state  court  *  *  •  arising  under  the 
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[463]  ^^^tion  or  laws  of  the  United  States,"  may 
be  removed  by  either  {Mrty.  This  is  broad 
enough  to  cover  such  a  case  as  this,  unless  the 
language  Is  limited  in  its  operation  by  some 
other  law,  or  by  the  Constitution.  The  statute 
Itself  makes  no  exception  of  suits  to  which  a 
State  is  a  party. 

Article  8,  section  1  of  the  Constitution  pro- 
vides, that  "  The  judicial  power  of  the  United 
States  shall  be  vested  in  one  Supreme  Court  and 
In  such  inferior  courts  as  the  Congress  may  from 
tim&  to  time  orddin  and  establish.  Sec.  2.  "The 
Judicial  power  shall  extend  to  all  cases,  In  law 
and  eqmty,  arising  under  this  Constitution,  the 
laws  at  the  United  States,  and  treaties  made,  or 
which  shall  be  made,  under  their  authority;  to 
all  cases  affecting  amba^dors,  other  public 
ministers  and  consuls;  •  *  •  to  controver- 
sies between  two  or  more  States ;  between  a 
State  and  citizens  of  another  State,  *  *  * 
and  between  a  State,  or  the  citizens  thereof,  and 
foreign  States,  citizens  or  subjects.  •  *  • 
In  au  cases  affecting  ambassadoxs,  other  paUio 
ministers  and  consuls,  and  those  In  which  a 
State  shall  be  party,  the  Supreme  Court  shall 
have  original  jurisdiction.  In  all  the  other  cases 
before  mentioned,  the  Supreme  Court  shall  have 
appellate  Jurisdiction,  both  as  to  law  and  fact, 
with  such  exceptions  and  under  such  regula- 
tions as  the  Congress  shall  make." 

Within  six  months  after  the  inauguration,  of 
the  government  under  the  Constitution,  the  Ju- 
diduy  Act  of  1789,  ch.  30. 1  Stat,  at  L.,  78, 
was  passed.  The  bill  was  drawn  by  Mr.  Ells- 
woru,  a  prominent  member  of  the  Convention 
that  framed  the  Constitution,  who  took  an  act- 
ive part  in  securing  its  adoptioo  by  the  people, 
and  who  was  afteiwards  C/tief  Jxtatice  of  this 
'  court.  Section  IS  was  as  follows:  "That  the 
Supreme  Court  shall  have  exclusive  Jurisdiction 
of  all  controvetsiea  of  a  dvil  nature,  where  a 
State  Is  a  party,  except  between  a  State  and  its 
citizens ;  and  except  also  between  a  State  and 
dtizena  of  other  States  or  aliens,  in  which  lat- 
ter case  it  shall  have  original  but  not  exclusive 
Jurisdiction.  And  shall  have  exclusively  all 
such  Jurisdiction  of  suits  or  proceedings  a^nst 
imbassadors,  or  other  public  ministers,  or  their 
domestics,  or  domestic  servants,  as  a  court  of 
law  can  have  or  exercise  consistentiy  with  the 
law  of  Nations;  and  original,  but  not  exclusive, 
[4641  Jurisdiction  of  all  suits  brought  by  ambassadors, 
or  other  public  ministers,  or  in  which  a  consul 
or  vice  consul  shall  be  a  partjr."  The  same  Act 
also,  by  section  9,  gave  the  district  court  Juris- 
diction excluaiv^  of  the  courts  of  the  several 
States  of  suits  against  consuls  or  vice-consuls, 
except  for  colun  offenses,  and  by  section  26 
conferred  upon  the  Supreme  Court  appellate 
Jurisdiction  for  the  review,  under  some  circum- 
stances, of  the  final  judgments  and  decrees  of 
tiie  highest  courts  of  the  States  in  certain  classes 
of  suits  arising  under  the  Constitution  and  laws 
of  Uie  United  States. 

It  Xbm  appears  that  the  first  Congre88,in  which 
were  many  who  had  been  leading  and  influen- 
tial members  of  the  Convention,  and  who  were 
familiar  with  the  discussions  that  preceded  the 
adoption  of  the  Constitution  by  the  States  and 
with  the  objections  urged  against  It,  did  not  un- 
derstand that  the  original  jurisdiction  vested  In 
the  Suraeme  Court  was  necessarily  exclusive. 
That  Jurisdiction  inchided  all  cam  aflteting 
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ambassadors,  other  ][nibllc  mlolitera  and  oon* 
Bills,  and  those  In  which  a  State  was  a  par^. 
The  evident  purpose  was  to  open  and  keep  open 
the  highest  court  of  the  Nation  for  the  detesv 
mination,  in  the  first  Instance,  of  suits  involving 
a  State  or  a  diplomatic  or  commercial  repra* 
sentativeofafoittgnsDvemment.  fiomudkwai 
due  to  the  rank  and  ffignity  <A  those  for  ^om 
the  provision  was  made;  but  to  compel  a  State 
to  resort  to  this  one  tribunal  for  the  redress  <^ 
all  its  grievances  or  to  de[^ve  an  ambassador, 
public  minister  or  consul  of  tite  privilege  of 
suing  in  any  court  he  chose  having  jurisdiction 
of  the  parties  and  the  subject-matter  of  his  ac- 
tion, would  be,  in  many  cases,  to  convert  what 
was  intended  as  a  favor  into  a  burden. 

Acting  on  this  construction  ot  the  Constitu- 
tion, Congress  took  care  to  provide  that  no  suit 
should  be  brought  ogaitM  an  ambassador  or 
other  public  nunister  except  in  the  Supreme 
Court,  but  that  he  might  sue  In  any  court  he 
chose  that  was  open  to  him.  Aatooonnila,  the 
commerctal  representatives  of  ftorrign  gtmrnt-  ' 
meats,  the  Jurisdiction  of  the  Supreme  Ooort 
was  made  concurrent  with  the  district  oourta. 
and  suits  of  a  civil  nature  could  be  brong^ 
against  them  in  either  tribunal.  With  respect  [4651 
to  States,  it  was  provided  that  the  lurisdictioa 
of  the  Supreme  Court  should  be  exclusive  In  all 
controversies  of  a  civil  nature  where  a  State  was 
a  {Mirty,  except  between  a  State  and  its  citizens, 
and  excepi,  also,  between  a  State  and  citizou 
of  other  States  or  aliens;  in  whidt  latter  case  Its 
Jurisdiction  should  be  original  but  not  excln* 
sive.  Thus  the  original  Jurisdiction  of  the  Su- 
preme Court  was  made  concurrwt  with  any 
other  court  to  which  jurisdiction  mig^t  be  givoi 
in  suits  between  a  State  and  dtizens  of  other 
States  or  aliens.  No  jurisdiction  was  given  in 
such  cases  to  any  other  court  of  the  United 
States,  and  the  practical  effect  of  the  enactment 
was,  tiierefore,  to  give  the  Supreme  Court  ex- 
clusive original  Jurisdiction  in  suits  against  a 
State  begun  without  its  consent,  and  to  allow 
the  State  to  sue  for  itself  in  any  tribunal  that 
could  entertain  its  case.  In  this  way  States,  am- 
bassadors and  public  ministers  were  protected 
from  the  compuboiy  process  of  any  court  other 
than  one  loited  to  thefr  high  positions,  but  were 
left  free  to  seek  redress  for  their  own  grievances 
in  any  court  that  had  the  requisite  Jurisdiction. 
No  limits  were  set  on  their  powers  of  choice  in 
this  particular.  This,  of  course,  did  not  prevent 
a  State  from  allowing  itself  to  be  sued  in  its  own 
courts  or  elsewhere  m  any  way  or  to  any  extmt 
it  chose. 

The  Judidary  wis  passed  m  the  24th  of 
September,  1789,  and  at  the  April  Term.  1798. 
of  the  Circuit  Court  of  the  United  States  for  the 
District  of  Pennsylvania,  an  indictment  wss 
found  sgainst  Ravara.  a  Consul  from  Genoa, 
for  a  mwdemeanor  in  sending  anonymous  and 
threatraing  letters  to  the  British  Minister  and 
others,  wiUi  a  view  toextortmon^.  Objection 
was  made  to  the  jurisdiction  for  the  reason  that 
the  exclusive  cognizance  of  the  case  bdonged  to 
the  Supreme  Court  on  account  of  the  official 
character  of  the  defendant  The  court  was  held 
by  Wilson  and  Iredell,  Ju^ieet  of  the  Supreme 
Oourt,  and  Peters,  the  District  Judge.  J^.  Jus- 
tice Wilson,  who  had  been  a  member  of  the  am- 
voition  that  framed  the  Constitution,  was  of 
opinion  "Tliat,  aUhoagjh  the  Constitution  vests 
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In  the  SupFeme  Court  an  original  jurisdiction, 
In  cases  like  Uic  present,  it  does  not  preclude  the 
Legislature  from  ezercising  the  power  of  vest- 
ing a  concurrent  jurisdiction  in  such  inferior 
M]  courts  as  migtit  by  law  t>e  established."  Mr. 
Jiuft'ev  Iredell  Uiougbt  "That,  for  obvious  rea- 
sons of  public  policy,  the  Constitution  intended 
to  vest  an  exclusive  jurisdiction  in  the  Supreme 
Court,  upon  all  questions  relating  to  thepubllc 
agents  of  foreign  Notions.  Besides,  the  context 
01  the  judiciary  article  of  the  Constitution  seems 
fairly  to  lustily  the  interpretation  that  the  word 
"on;rin8i"  means  exclusive  juriadiction."  The 
District  Judge  agreed  in  opinion  with  Mr.  Jw- 
tice  Wilson  and,  consequently,  the  jurisdiction 
was  sustained.    U.  8.  v.  Mavara,  2  Dall.,  397. 

OnthelStliofFebnuuy,  1798,  just  before  the 
indictment  against  Ravara  In  the  circuit  court, 
the  case  of  ChiiAolm  v.  Oa.,  2  DalL,  419,  was 
decided  In  the  Supreme  Court,  holding  that  a 
Stale  might  be  sued  in  that  court  by  an  individ- 
ual citizen  nf  another  State.   The  judgment 
was  concurred  in  by  four  of  the  five  Justices 
then  composing  the  court,  including  Mr.  Jut- 
tiec  Wilson,  but  Mr.  Juttiee  Iredell  dissented. 
This  decision,  as  is  well  known,  led  to  the  adop- 
tion of  the  lllh  Article  of  AmcudmeDt  to  the 
Constitution,  which  provides  that  the  judicial 
power  of  the  United  Slates  shall  not  be  con- 
strued to  extend  to  a  suit  against  a  State  by  a 
citizen  of  another  State,  or  by  a  citizen  or  sub- 
ject of  a  foreign  State- 
It  is  a  fact  of  some  significance,  in  this  con- 
aection,  that  although  the  decision  in  CAitholm't 
Case  attracted  immediate  attention  and  caused 
great  irritation  in  some  of  the  States,  that,  in 
Satiara'a  CVne.  which  in  effect  held  that  the  orig- 
inal jurisdiction  of  the  Supreme  Court  was  not 
necessarily  exclusive,  seems  to  have  provoked 
no  special  comment.    The  efforts  of  the  States; 
before  Congress  assembled,  and  of  Congress  aft- 
erwards, were  diiected  exclusively  to  obtaining 
"  Such  Amendments  in  the  Constitution  of  the 
United  StMcs  as  will  remove  any  clause  or  ai^ 
deles  of  the  said  Constitution  which  can  be  con- 
strued to  imply  orjustifyadecision  that  a  State 
is  compellable  to  answer  in  any  suit  by  an  indi- 
"vidual  or  individuals  in  any  court  of  the  United 
States."   Resolve  of  the  Legislature  of  Mass., 
Sep.  27,  1793. 

In  Mai^ury  v.  Madivm,  1  Cranch,  187,  de- 
.    cided  in  1803,  it  was  held  that  Congress  no 
~  sower  to  give  the  Supreme  Court  onginal  juris- 
diction in  other  cases  than  those  described  in 
the  Constitution,  and  (7/u'«/' Ji/dh'M  Marshall,  in 
delivering  the  opinion,  used  language,  on  page 
175,  whidi  might,  perhaps,  imply  that  such 
original  jurisdiction  as  had  been  granted  by  the 
Omstitution  was  exclusive;  but  this  was  not 
necessary  to  the  detcnninotlon  of  the  cause,  and 
the  Ghi^f  Jvttiee  himself  afterwards,  in  Cohen* 
V.  Va. ,  6  Wheat. ,  899,  referred  to  many  expres- 
sions in  that  opinion  as  dieta  in  which,  p.  401, 
"  The  court  lays  down  a  principle  which  is  gen- 
erally correct,  in  terms  much  broader  tlian  the 
decision,  and  not  only  much  broader  tiian  the 
reasoning  with  which  that  decision  is  supported, 
but  in  some  instances  contradictory  to  its  prin- 
ciple." Id  concluding  that  branch  of  the  case, 
he  said:  "  The  general  expre^ons  in  the  case 
of  Mntintry  v.  Madison  must  be  understood  with 
the  limitations  which  an  given  to  Uiem  in  this 
opinion;  limitations  which,  in  no  degree,  affect 
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the  decision  of  that  case  or  the  tenor  of  Its  rea* 

soning," 

In  Cohens  v.  Va.,  the  question  was  whether 
the  Supreme  Court  had  appellate  jurisdiction 
for  the  review  of  the  final  judgment  of  the  high- 
est court  of  a  State  in  a  suit  between  a  State  and 
one  of  Its  own  citizens  arising  under  the  laws  of 
the  United  States,  and  the  language  of  the  opin- 
ion In  that  case  is  to  be  construed  in  connection 
with  the  general  subject  then  under  considera- 
tion. The  same  is  true  of  0«6omv.  U.  S.  Bank, 
9  Wheat. ,  788,  where  the  question  was  whether 
the  Circuit  Courts  of  the  United  States  had  ju- 
risdiction of  suits  by  and  against  the  United 
States  Bank.  In  U.S.  v.  Ortega,  11  Whe.it., 
467,  the  question  was  for  the  first  time  directly 
presented  to  this  court  whether  our  original  ju- 
risdiction was  necessarily  exdusive,  but  it  was 
not  decided,  because  the  suit  was  found  not  to 
be  one  affecting  a  public  minister.  In  Iktvia  v. 
Packard,  7  Pet.,  276,  the  Court  of  Errora  of 
New  York  had  decided  that  the  character  of 
consul  did  not  exempt  Davis,  the  plaintiff  in  er- 
ror, from  a  suit  in  a  state  court;  and  in  revers- 
ing a  judgment  to  that  effect  tliis  court  said, 
speaking,  in  1833,  tbrough  Mr.  Justice  Thorny- 
eon,  all  the  other  Justices  concurring,  that  "As 
an  abstract  question.  It  is  difficult  to  understand 
on  what  ground  a  state  court  can  claim  juris- 
diction of  civil  suits  against  foreign  consuls. 
Br  the  Constitution  the  judicial  power  of  the 
United  States  extends  to  all  cases  affecting  am- 
bassadors, other  public  ministers  and  consuls,  rAaBi 
etc.  And  the  Judiciary  Act  of  1780  gives  to 
tiie  District  Courts  of  the  United  States,  exetn- 
siveiy  of  Uu  courts  of  the  several  &aUs,  jurisdic- 
tion of  all  suits  a^nst  consuls  and  vice-consuls, 
except  for  certain  offenses  mentioned  in  the 
Act.''  In  Cotunsv.  Va.,  6  Wheat.,  897,  Chief 
Justice  Marshall  said:  "Foreign  consuls  fre- 

auenUy  assert,  in  our  prize  courts,  the  claims  of 
leir  feUow  subjects.  These  suits  are  main- 
tained by  them  as  consuls.  The  appellate  power 
of  this  court  has  frequently  been  exerdsed  in 
such  cases,  and  it  has  never  been  questioned. 
It  would  be  extremely  mischievous  to  withhold 
its  exercise.  Yet  the  consul  is  the  par^  on  the 
record." 

Such  having  been  the  action  of  the  Courts  of 
the  United  States  in  construing  this  provision  of 
the  Constitution,  the  question  of  the  exclusive- 
ness  of  the  jurisdiction  in  cases  affecting  con- 
suls was,  in  1888,  directiy  presented  to  Chief 
Justice  Taney  on  the  Circuit  in  the  case  of  Git- 
tinyi  V,  Crawford,  Taney,  Dec,  1,  and,  after 
reviewing  all  the  cases  in  an  elaborate  opinion, 
he  says,  p.  9:  "The  true  rule  in  this  case  is,  I 
think,  the  rule  which  is  constantiy  applied  to 
ordinary  Acts  of  legislation  In  which  the  gi-ant 
of  jurisdiction  over  a  certain  subject-matter  to 
one  court  does  not,  of  itself.  Imply  that  that  ju- 
risdiction is  to  be  exclusive,  m  the  clause  in 
question  there  is  nothing  but  mere  afilrmative 
words  of  grant,  and  none  that  import  a  design 
to  exclude  the  subordinate  jurisdiction  of  other 
courts  of  the  United  States  on  the  same  subject- 
matter." 

Afterwardv-V^'  duties  Nelson,  in  the  case 
of  St.  Luk^tJlomitatv.  Barclay,  8Blatchf.,36S, 
In  1855,  and  in  Graham  v.  Stueken,  4  Blatchf., 
50,  In  1857,  decided  the  same  question  in  the 
same  way.  In  the  course  of  his  opinion  in  the 
last  caa^  p,  62^  be  uses  thislangoage,  pertinent 
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to  the  particular  phase  of  the  guestfou  which 
we  are  now  conBiaering:  "Again;  the  grant  of 
original  jurisdlctitm  to  the  Supreme  Court  is 
the  same  in  tlie  cases  *  •  *  '  in  which  a 
Btate  shall  he  a  paxtj,'  as  in  the  case  of  a  con* 
lul.  Those  cases  are  controversies:  1,  between 
two  or  more  States;  2,  between  a  State  andcit- 
[469]  another  State;  8,  between  a  State  and 

foreign  States;  and  4,  between  a  State  and  cit- 
izens or  subjects  of  foreign  States^  that  is,  aliens. 
Now,  if  the  grant  of  ongioal  jurisdiction  beex- 
clufiive  in  the  Supreme  Court  in  the  case  of  a 
oonsnl,  it  Is  equally  exclusive  in  the  four  cases 
above  enumerated;  for  the  grant  is  in  the  same 
clause  and  in  the  same  terms.  And  vet  in  the 
IBtb  section  of  the  Judiciary  Act,  already  re- 
ferred to,  it  Is  provided  that  the  Supreme  Court 
ihall  have  ezclasive  jurisdiction,  etc.,  where  a 
State  is  a  party,  etc.,  ez<%pt  between  a  State 
and  citizens  of  other  States,  or  aliens,  Id  which 
latter  case  it  shall  have  original  but  not  exclu- 
^ve  jurisdiction.  According  to  the  argument, 
the  whole  of  the  exception  would  be  unconsti- 
tutional, as  the  cases  mentioned  should  have 
been  vested  exclusively  in  the  Supreme  Court." 
Following  tliese  decisions,  we  have  held  at  the 
ivescnt  Term,  in  BSrt  v.  Jhtttm  {ante,  419], 
that  consuls  nay  he  sued  in  the  Circuit  Courts 
of  the  United  States  in  cases  where  the  requisite 
citizenship  exists. 

In  view  of  the  practical  construction  put  on 
this  provision  of  the  Constitution  by  Congress, 
at  the  very  moment  of  the  organization  of  the 
government,  and  of  tlie  significant  fact  that, 
from  1769  until  now,  no  court  of  the  United 
States  has  ever  in  its  actual  adjudications  deter- 
mined to  the  contrary,  weareunablc  to  say  tliat 
it  is  not  within  the  power  of  Congress  to  grant 
to  the  inferior  courts  of  the  United  States  juris- 
diction in  cases  where  the  Supreme  Court  has 
been  vested  by  the  Constitution  with  original 
jurisdiction.  It  rests  with  the  Legislative  De- 
partment of  the  Government  to  say  to  what  ex- 
tent such  grants  sliall  be  made,  and  it  m^  safe- 
ly be  assumed  that  nothing  will  ever  be  done  to 
encroach  upon  the  high  privile^  of  those  for 
whose  protection  the  constitutional  provision 
Was  intended.  At  any  rate,  we  are  unwilling 
to  say  that  the  power  to  make  the  grant  does 
not  exist. 

It  remains  to  consider  whether  jurisdiction 
has  been  given  to  tbeClrcuitCourts  ot  theUnited 
States  in  cases  of  this  kind.  As  has  been  seen, 
it  was  not  given  by  the  Judiciary  Act  of  1789 
and  it  did  not  exist  in  1878,  when  the  case  of 
Wi»co7tnn  v.  DuluUi,  2  Dill.,  406,  was  decided 
by  Mr.  Jmtiee  Sliller  on  the  circuit.  But  the 
,.„,Actof  March  8,  1875,  ch.  137,  18  Stat.  atL., 
-470,  to  determine  the  jurisdiction  of  Cii-cuit 
Courts  of  the  United  States,  and  to  regulate  tbe 
removal  of  causes  from  the  state  courts,  and 
fn  other  purposes,  does,  in  express  terms,  pro- 
vide, "That  the  Circuit  Courts  of  the  United 
States  shall  have  original  cognizance,  concur- 
rent with  the  courts  of  the  several  States,  of  all 
suits  of  a  civil  nature  at  common  law,  or  in 
equity,  *  •  »  arising  under  the  Constitu- 
tloD  or  laws  of  the  United  States;"  and  also  that 
suits  of  the  same  nature  bejpn  in  a  state  court 
may  be  removed  to  the  circuit  courts.  And  here 
it  u  to  be  remarked,  that  there  is  nothing  in 
this  which  manifests  an  intention  to  intencre 
with  the  ezdudve  original  jorisdicUon  of  Uie 
MO 


Supreme  Court  as  established  by  the  Act  of 
VaU.  and  continued  section  ^  of  tbe  B»> 
vlsea  Statutes.  The  only  question  we  Iuto  to 
consider  is,  therefore,  wnetber  suits  cognizsUe 
In  the  courts  of  the  United  States  on  account  of 
the  nature  of  tbe  controversy,  and  which  need 
not  be  brought  originally  in  the  Supreme  Court, 
may  now  be  brought  in  or  removed  to  the  cir- 
cuit courts  without  regard  to  the  character  of 
the  parties.  All  admit  that  tbe  Act  does  give 
tbe  requisite  junsdictiw  in  suits  where  s  State 
is  not  a  part^,  so  that  the  real  Question  is,  wheth- 
er the  Constitution  exempts  the  States  from  its 
operation. 

The  same  exemption  was  claimed  in  Oohena 
V.  Va.,  to  show  that  the  appellate  jurisdiction 
of  this  court  did  not  extend  to  the  review  of  the 
jud^ents  of  a  state  court  in  a  suit  by  a  State 
against  one  of  its  citizens,  but  Ohi^  Jiutiet 
Marshall  said,  p.  891,  "  The  argument  would 
have  GTcat  force  if  urged  to  prove  that  this  court 
coulcfnot  establish  the  demand  of  a  citizen  upon 
his  State,  but  is  not  entitled  to  the  same  force, 
when  urged  to  prove  that  this  court  cannot  in- 
quire whether  the  Constitution  or  laws  of  the 
United  States  protect  a  citizen  from  a  prosecu- 
tion instituted  agamst  him  by  a  State.  •  •  • 
It  may  be  true  that  the  pai-tialitj  of  the  state 
tribunals,  in  ordinary  controversies  between  a 
State  and  its  citizens,was  not  apprehended  and, 
therefore,  the  judicial  power  of  the  Union  was 
not  extended  to  such  cases;  but  this  was  not  the 
sole  nor  the  greatest  object  for  which  tliis  do- 
partment  was  created.  A  more  imi>ortant,  a 
much  more  interesting  object,  was  the  prescr-  r^f 
vation  of  the  CtHutitutimandlawsof  Uie  Unit- 
ed States,  so  tar  as  they  can  be  preserved  by 
judicial  authority  and,  therefor ,tiie  jurisdiction 
of  the  courts  of  the  Union  was  expressly  ex- 
tended to  all  cases  arising  under  the  Constitu- 
tion and  those  laws.  If  the  Constitution  or  laws 
may  be  violated  by  proceedings  instituted  by  a 
State  against  its  own  citizens,  and  if  that  viola- 
tion may  be  such  as  essentially  to  affect  the  Con- 
stitution and  the  laws.8uch  as  to  arrest  the  prog- 
ress of  government  in  its  constitutional  course, 
why  diould  these  cases  be  excepted  from  that 
provision  which  expressly  extends  the  judicial 
power  of  the  Union  to  alt  cases  arising  under 
the  Constitution  and  laws?  After  bestowing 
on  this  subject  the  most  attentive  consideration, 
the  court  can  peroeive  no  reason,  founded  on 
tbe  character  of  the  parties,  for  Introducing  an 
exception  which  the  Constitution  has  not  made; 
and  we  think  the  judicial  power,  as  originally 
given.extends  to  all  cases  arising  under  the  Con- 
stitution or  a  law  of  the  Unltea  States, whoever 
may  be  tbe  parties." 

The  language  of  the  Act  of  1875  in  this  par- 
ticular is  identical  with  that  of  the  Constitution, 
and  the  evident  purpose  of  Congress  was  to 
make  the  original  jurisdiction  the  circuit 
courts  co-extensive  with  the  judicial  power  in 
all  cases  where  the  Supreme  Court  haid  not  al- 
ready been  invested  by  law  with  exclusive  cog- 
nizance. To  quote  again  from  Ohi^  Jtutia 
Mai-shall  in  Cohent  v.  7a.,  p.  879,  "  The  juris- 
diction of  the  court,  tlien,  being  extended  by 
the  letter  of  the  Constitution  to  all  cases  arising 
under  it  or  under  the  laws  of  the  United  States, 
it  follows  that  those  who  would  wittidntw  any 
case  of  this  Idnd  from  that  jurisdiction  must 
sustain  the  exception  they  clum,  on  the  s^rit 
^     111,  D.  & 
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ud  trae  meaning  of  the  ConstltutioD,  which 
■pirit  and  true  meaning  must  be  so  apparent  as 
to  oTeirule  the  words  which  its  framers  have 
employed."  This  rule  is  equally  applicable  to 
the  statute  we  have  now  under  consideration. 
The  judicial  jrawer  of  the  United  States  extends 
to  alt  cases  arising  under  Uie  Constitution  and 
laws,  and  the  Act  of  1875  commits  the  exercise 
of  that  power  to  the  circuit  courts.  It  reat^ 
Uierefore,  on  those  who  would  withdraw  any 
case  within  ttiat  power  from  the  cognizance  of 
[4T8]  the  circuit  courts  to  sustain  their  exception  "on 
the  spirit  and  true  meaning  of  the"  Act,  "which 
spirit  and  true  meaning  must  be  so  apparent  as 
to  overrule  the  words  its  framers  nave  em- 
ployed." To  the  extent  that  the  words  conflict 
with  other  laws  giving  exclusive  original  Juris- 
diction to  the  Supreme  Court  this  basoeen  done, 
but  no  more.  The  Judidal  powerof  the  United 
States  exists  under  Uie  Constitution,  and  Con- 
gress alone  is  authorized  to  distribute  that  power 
among  the  courts. 

We  conclude,  therefore,  that  the  eaaea  %Dere  re- 
movable under  the  Act  of  March  3,  187S.  Tfte 
order  to  retnand,  in  each  eate,  it  reverted  aiid  the 
Circuit  Court  directed  to  entertain  the  earn  as 
proverly  removed  from  the  State  Court  and  pro- 
ceed aceordinaly. 
Tru«  copy.  Test: 

James  H.  HoJEenner,  Ctork,  Sup.  Court,  V.  8. 


JOHN  B.  ALLBT,  Appt., 

9. 

ELIPHALET  NOTT. 

(Bee  a.  C  Repottor^s  e(L,  478-4TTJ 

Demurrer  to  eomfilaint—when  ntieae  aniaeveon 
the  merit* — removal  of  eatue  <tfter  trial  of  de- 
murrer. 

L  A  demurrer  to  a  oomplalnt,  because  It  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action, 
laises  an  Issue  which,  when  tried,  will  flaally  dls- 
poee  of  the  case  as  stated  In  tbe  complalut,  on  its 
merits,  unless  leave  to  amend  or  plead  over  Is 
granted. 

£.  The  trial  ofan  Issue  raised  lira  demurrer  which 
Involves  the  merits  of  the  action.  Is  a  Wal  of  tbe 
action  within  the  meaning  of  the  Act  of  18Tfii  In  re- 
tard to  the  removal  of  causes. 

8.  Where  tbB  State  Court  decided  such  an  issue 
but,  before  entering  final  judgment,  granted  a  new 
trial  with  leave  to  amend  tbe  pleadings,  It  is  too 
late  to  remove  tbe  cause. 

[No.  1248.] 
Submitted  Afar.  $4, 18S4.  Decided  Apr.  Xl,  I884. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  history  and  facts  of  the  case  appear  in 
tbe  opinion  oif  tbe  court. 

Mr.  Albert  A.  Abbott*  for  appellant: 

Tlie  removal  was  in  time. 

Standard  law  writers  have,  we  believe,  uni- 
formly defined  the  word  "trial"  as  meaning  tbe 
investigation  and  decision  of  fact  only. 

Stuph.  Pl.,77 ;  note  39,  App.,  dting  Bract. 
105  a.  and  Britt. ,  ch.  82;  8  Bl.  Com. ,  880;  Bouv. 
L.  Die,  tit.  Trial;  Vannevar  v.  Bryant,  21 
Wall.,48  (88U.S.,XXII.,477);  Lewi9V.Smyt}te, 
S  Woods  (C.  C).  117;  Dfll.  Rem.,  ad  ed.,  78; 
MiUer  V.  Tobin,  18  Fed.  Rep.,  009.  See.  alao, 
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94th  Eq.  Rule,  and  Haviea  t.  Oakland,  104  U. 
S.,  460(XXVt,  827);  Babbitt  v.  Clark,  108  U. 
S.,  606  (XXVI.,  607). 

Mearra.  Horatio  F.  Awerlll  and  Geo.  F. 
Beits,  for  appellee: 

The  application  to  remove  this  cause  was  not 
made  in  time. 

Babbitt  V,  Clark,  108  U.S..  60fl(XXVL.6O7). 

The  trial  meani  the  first  trial 

Cramer  t.  Mack,  20  Blatcbf. ,  481 ;  Qaffney  t. 
4DiU.,  264;  OaTMvJZwder,  85Mich., 
146;  Toung  t.  Andee  Ina.  Co.,  S  Cent.  L.  J., 
719;  Chandler -v.  Coe,  66  N.  H.,  184. 

Mr.  Chief  Jvatiee  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  an  order  of  the  circuit 
court  remanding  a  case  removed  from  a  itata 
court.  Thesuit  waa  begun  onthe  2dof  Uaxch, 
1888,  in  the  Supreme  Court  of  New  York,  by 
Eliphalet  Nott,  a  dtizen  of  New  York,  for 
himself  and  all  others  who  should  come  in  and 
be  made  parties  to  the  action,  and  contribute  to 
the  expenses,  agaiost  Las  Nueve  Mlnasde  San- 
ta Maria  Oold  and  Silver  Mining  Company,  a 
New  York  coiporation,  John  B.  Alley,  a  dtl* 
zen  of  Mas8achusetts,and  certain  other  person^ 
some  of  whom  were  citizens  of  Dlinds,  and  otib- 
ers,  citizens  of  New  York.  Nott  was  the  hold- 
er of  three  hundred  shares  of  the  stock  ot  the 
mining  company,  and  the  several  individual 
defcDoants  were  trustees  and  directors.  The 
prayer  of  the  complaint  was,  in  substance,  that 
the  individual  defendants  might  be  adjudged 
to  be  trustees  as  to  the  amount  in  money  repre- 
sented by  one  million  shares  of  tbe  capital  stock 
of  the  company,  and  collectively  and  severally 
decreed  to  account  conceming  the  same,  and 
that  they  might  also  be  severally  adjudged  to 
account  for  the  gains  and  profits  received  by 
each  of  tbem  from  the  sale  of  the  stock. 

The  siimmons  required  an  answer  to  tbe  com- 
plaint within  twenty  days  aftw  its  service.  Two 
of  the  defendants  were  never  served  and  they  r» 
have  never  appeared.  Four  of  the  individual  de- 
fendants, including  Alley,  appeared  on  the  29th 
of  March  and  filed  separate  demurrers  to  the 
complaint  on  the  ground  "that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action." 
On  the  &tb  of  June,  during  a  Special  Term  of 
the  court  begun  on  the  first  of  that  month, '  'Tha 
issues  of  law  raised  by  the  demurrers  of  the  de- 
fendants *  *  *  having  been  brought  on  for 
trial,"  and  argued  by  counsel,  it  was  "'Ordered 
that  the  said  demurrers  be  ovemilod,  and  that 
the  plaintilT  have  judgment  thereon  according- 
ly for  costs,  with  leave  to  said  defendants  de- 
murring, within  twenty  days  to  witlidraw  said 
demurrer  and  answer  the  complaint  upon  pay- 
ment of  costs;"  and  that  if  the  defendants  ful 
to  withdraw  their  demurrers  and  answer  with- 
in the  time  allowed,  a  final  judB:uient  be  entered 
against  them  for  the  relief  to  which  the  plaintiff 
Is  eniitled,  tbe  form  of  the  judgment  to  be 
settled  by  tbe  Judge.  On  the  l3th  of  June  all 
the  defeudants  who  had  demurred  gave  notice 
of  appeal  to  the  General  Term  of  tbe  court.  On 
the  23d  of  June  the  defendants  ^ve  noUce  that 
tliey  would  move  on  the  first  of  July  for  a  staj 
of  execution  on  the  interlocutory  judgment  un- 
til the  appeal  could  be  heard,  and  on  the  29th 
of  June  the  time  for  answering  the  complaint 
was  extended  until  ten  days  ana  the  determi- 
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nation  of  this  motion.  On  the  18th  of  July  an- 
other of  the  defendants  appeared  and  filed  a  de- 
murrer to  the  complaint  On  the  first  of  Au- 
gust the  defendants  who  bad  appealed  with- 
drew their  appeals  and  also  their  respective  de- 
murrers, and  paid  the  costs  awarded  to  the 
plaintiff  by  the  interlocutory  decree,  and  the 
costs  of  the  appeal.  Separate  answers  were  filed 
on  the  same  day  by  each  of  the  several  individ- 
ual defendants,  whose  demurrers  had  been 
overruled,  and  on  the  next  day,  August  2,  Alley 
presented  to  the  court  apetition  for  the  removal 
of  the  suit  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York, 
In  this  petition  the  citizenship  of  Nott,  the 
Company  and  Alley  are  stated,  and  it  is  then 
averred  ''That  the  controversy  in  this  suit  or 
action,  BO  far  as  ft  respects  or  is  between  the 
plaintuf  individually  or  as  representing  the 
■aid  mining  company  and  tliis  petitioner,  is 
47S]  whollv  between  citizens  of  different  States,  and 
that  tne  same  can  be  fully  determined  and  a 
final  determination  of  the  controversy  in  said 
action  can  be  had,  so  far  as  concerns  the  plaint- 
iff and  tliis  petitioner,  without  the  presence  of 
either  of  the  other  defendants  or  parties  in  said 
cause."  It  is  then  statod  "That,  since  the  serv- 
ice of  said  answer  tlicre  has  been  no  term  of 
the  court  at  which  this  action  could  have  been 
iried." 

The  suit  was  docketed  in  the  circuit  court  at 
once,  and  on  tlie  11th  of  October  a  motion  was 
made  to  remand.  This  motion  was  grunted  on 
the  8tst  of  December,  and  from  an  order  to  that 
effect  the  appeal  was  taken. 

In  our  opinion,  the  petition  for  removal  was 
not  filed  in  time.  The  statute  requires  the  filing 
to  be  at  or  before  the  term  at  which  said  cause , 
could  be  first  tried,  and  before  the  trial  thereof. 
By  the  New  York  Code  of  Civil  Procedure,  is- 
sues are  of  two  kinds:  1,  of  law;  3,  of  fact. 
Sec  U6S.  An  issue  of  law  arises  only  on  a  de- 
murrer. Sec.  964.  A  demurrer  to  a  complaint 
may  be,  among  other  things,  because  the  com- 
plaint does  not  state  facts  sufficient  to  confiti- 
tute  a  cause  of  action.  Sec.  488.  Upon  the  de- 
cision of  a  demurrer,  either  at  a  General  or  Spe- 
cial Term  or  in  the  Court  of  Appeals,  the  court 
may,  in  its  discretion,  allow  the  party  in  fault 
to  plead  anew  or  amend  on  such  terms  as  moy 
be  juat. "  Sec  487.  An  issue  of  law  in  the  Su- 
jveme  Court  must  be  tried  at  a  term  held  by 
one  judge.  Bee.  976.  At  any  time  after  the 
joinaer  of  issue,  eith^  party  may  serve  a  notice 
for  trial.  Bee.  977. 

A  demurrer  to  a  complaint  because  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of 
action,  is  equivalent  to  a  general  demurrer  to  a 
declaration  at  common  law,  and  raises  an  issue 
which,  when  tried,  will  finally  dispose  of  the  case 
as  stated  in  tbe  complaint,  on  its  merits,  unless 
leave  to  amend  or  plead  over  is  granted.  The 
trial  of  such  an  issue  is  Uie  trial  of  tbe  cause  as 
a  cause,  and  not  the  settlement  of  a  mere  mat- 
ter of  form  In  proceeding.  There  can  be  no 
other  trial  except  at  the  discretion  of  tbe  court, 
and  if  final  judgment  is  entered  on  the  demur- 
rer, It  will  be  a  final  determination  of  the  rights 
of  the  parties  which  can  be  pleaded  In  bar  to 
any  other  suit  for  the  same  cause  of  action.  Un- 
478]^^  such  drcumstances,  the  trial  of  an  issue 
inlaed  by  a  demurrer  which  involves  the  merits 
(xf  the  action  is,  in  our  o[dnion,  atrial  of  the  ac- 
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tlon  within  tbe  meaning  of  the  Act  of  March  8, 
.  187Q.  To  allow  a  r^oval  ^ter  such  a  trial 
would  be  to  permit  "  A  party  to  experimenttuk 
his  case  In  the  state  court  and,  if  he  met  with 
unexpected  difficulties,  stop  the  proceeding8,and 
take  thesuittoanothertribunal."  This, as waa 
said  in  Semotai  Casa.  100  U.  8.,  478  [XXV., 
699],  could  not  have  been  the  intention  of  Con- 
mas.  Id  effect,  when  this  case  was  heard  oa 
the  demurrer,  the  issue  made  by  the  pleadinga 
and  on  which  tbe  rights  of  the  parties  aepended» 
was  submitted  to  tbe  court  for  judiciu  deter- 
mination. This  issue  the  court  decided,  hut,, 
before  entering  final  judgment,  granted  a  new 
trial,  with  leave  to  amendpleadmgs.  The  situ- 
ation of  the  case  at  this  time,  for  the  purpcmea 
of  removal,  was  precisely  the  same  as  it  would 
be  if  the  trial,  instead  of  being  on  an  Issue  of 
law  involving  the  merits,  had  been  on  an  Issue 
of  fact  to  the  jury,  and  the  court  had,  in  Its  dis- 
cretion, allowed  a  new  trial  after  verdict.  We 
can  hardly  believe  it  would  be  claimed  that  a 
removal  could  be  bad  in  the  last  case  and.  In 
our  opinion.  It  cannot  In  the  first. 

The  case  of  VanTievarv.  Bryant,  21  Wall.,  43 
[88  U.  S.,  XXII.,  477],  arose  under  the  Act  of 
March  2,  1867,  ch.  196,  which  allowed  a  remov- 
al at  any  time  before  tlie  final  hearing  or  trial 
of  the  suit,  and  what  is  there  said  Is  to  be  con- 
strued in  connection  with  that  fact.  The  same 
Is  true  of  Iru.  Co.  v.  Ihinn,  19  Wall.,  214  [86  U. 
S.,  XXII.,  681.  In  King  v.  WoT%HngUm.  104 
U.  3..  44  rXXVI.,  6531,  and  Hewitt  v.  Plielpa, 
105  U.  S.,  395  rXXVl..  1072],  the  ouestiona 
were  as  to  the  time  when  a  case  could  be  re- 
moved that  was  begun  before  the  Act  of  187ft 
was  passed.  InZewuv.  S>nyf/(«,  2  Woods,  117, 
the  question  here  presented  was  not  involved, 
and  the  removal  was  decided  to  be  too  late  be- 
cause it  was  not  applied  for  imtil  after  a  trial 
on  the  issues  of  fact  had  begim.  In  Miller  v. 
T*Mn,  18  Fed.  Rep.,  609,  the  experienced  Dis- 
trict Judge  for  the  District  of  Oregon  did  hold 
that  a  removal,  applied  for  after  hearing  upon 
a  demurrer  to  a  complaint,  because  it  not 
state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, could  be  liad ;  but,  on  full  consideration,  we 
are  unable  to  reach  that  conclusion. 

Without  deciding  whether  Alley  would  have  ,  .  „, 
been  entitled  to  a  removal  if  hit  petition  had  !*• 
been  Med  in  time,  m  ojfflrm  the  order  to  remand, 
on  tJte  ffTound  taken  ^  the  CAwutf  Jv^,  thai 
t!ie  applieatif/n/or  rwnoeot  uof  not  made  o^bre 
the  trial,  vfithin  the  meaning  qf  that  term  aevmi 
in  Uus  Act  of  187S. 

Affirmed, 
tnmocypj.  Test: 

James  H.  MoKenner,  Oei^,  Sup.  Oouit,  U.  B. 

ated-UB  U.  8^  7U ;  US  U.  Ttf. 


TEXAS  PACIFIC  RAILWAY  COMPAOT, 
\  in  Err., 


JAMES  MURPHY. 

(See  S.  C,  Beporter*8  ed.,  488-iOO.) 

Time  for  appeal  or  mrit  of  error,  Juno  eniarged 
— motion  for  rthearing. 

L  If  a  peUthm  for  rebearinfl>  to  presented  In  sea* 
son  and  entertained  by  the  oourt,  tbe  time  Umlted 
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for  tn  appeal  or  writ  of  error  does  notbevin  to  run 
until  the  petition  Ig  dlaposed  of. 

2.  Where  the  writ  of  error  was  sued  out  and  aerred 
within  sixty  dan  after  the  decision  of  a  motion  for 
rebearlnff,  this  was  in  time  to  secure  the  supem- 

dSQIi 

[No.  1263.1 

Submitted  Jpr.  a,  1884.  iWdetf  Apr.  »1, 1884. 

F ERROR  to  the  Supreme  Court  of  Texas. 
On  motions. 
The  history  and  facts  of  the  case  suffldently 
appear  in  the  opinioa  of  the  court. 

Menrt.  A,  H.  GarlaAd  and  W.  H»Uett 
Phillips,  for  defendant  in  error.  In  Bupi)ort  of 
motions. 

Meura.W,  D.  Dawidge  andJokn  O.  Broun, 
for  plaintiff  in  error,  eontra. 

Mr.  OhUf  Ju»U»  W»lte  delivered  the  opin- 
ion of  the  court : 

The  defendant  in  error  moTee  to  dismiss  this 
writ  on  the  ground  that  it  Is  hroueht  to  review 
tn  order  of  the  court  below  refuBinff  a  rehear- 
ing, aod  not  the  final  judgment.  With  this  mo- 
tion he  unites  another  to  affirm  under  section  5, 
Rule  6.  If  these  motions  an.  denied  he  asks  that 
the  tuperaedeoM  may  be  vacated.  The  facts  are 
these: 

On  the  29th  of  May,  1888,  a  iudgment  was 
entered  by  the  Supreme  Court  of  Texas  afHrm- 
ing  a  Judgment  of  the  District  Court  of  Harri- 
son County.  The  following  entry  appears  in 
the  record  under  date  of  December  21, 18S8: 
"  Appeal  from  Harrison. 

The  Texas  Pacific  Railroad  1 

Company  Na  433. 

0.  '   Case  nil. 

James  Murphy.  j 
Opinion  of  the  court  delivered  by  JA*.  Jutiice 
Slay  ton.   Mr.  ChUfJu^u  Willie  not  sitting  in 
this  cause. 

Motion  of  the  appellant  for  a  rehearing  in  tnis 
I489lcause  came  on  to  be  heard,  and  the  same  hav- 
ing been  considered  by  the  court,  it  is  ordered 
that  the  motion  be  overruled  and  the  rehearing 
refused;  that  the  appellant,  the  Texas  Paciiic 
Railway  Company,  pay  all  the  costs  of  this  mo- 
tim." 

On  the  8d  of  Januarv.  1884,  the  Chi^  J«s> 
(ilM  of  the  State  indorsea  his  allowance  on  a  pe- 
tition presented  to  him  for  a  writ  of  error  from 
this  court  for  a  review  of  the  record  and  pro- 
ceedings in  the  suit,  properly  describing  it,'"In 
which  a  final  ludginent  was  rendered  against 
the  Texas  and  Pacmc  Railway  Company  on  the 
Slst  of  December,  A.  D.  1883."  The  writ  was 
Ivued  on  the  9th  of  Januair,  descril^ng  the 
suit  and  the  parties  properly,  but  not  giving  the 
dale  of  the  Judgment.  The  objection  now  made 
is,  that  as  ue  judnnent  entered  on  the  2l3t  of 
December  was  on^  an  order  overruling  a  mo- 
tion for  a  rehearing,  which  Is  not  reviewable 
here,  we  have  no  jurisdiction. 

In  Brotikety.  Bro^i,  2  How.,  288,  it  was  de- 
cided that  a  petition  for  rehearing,  presented  In 
due  season  and  entertained  by  the  court,  pre- 
vented the  original  judgment  from  taking  ef- 
fect as  a  final  judgment,  for  the  purpMes  of  an 
appeal  or  writ  of  error,  until  the  petidon  was 
disposed  of.  This  record  does  not  show  in  ex- 
press terms, when  the  motion  for  a  rehearing  was 
made,  but  it  was  entcilained  by  the  court  and 
decided  on  its  merits.  The  presumption  is, 

111  U.  S. 


therefore,  in  theabsenceof  anything  to  the  con- 
trary, that  it  was  filed  in  time  to  give  the  court 
control  of  the  judgment  which  had  neen  entered, 
and  Jurisdictiou  to  enforce  any  order  that  mlghl 
he  made.  This  presumption  has  not  been  ovei^ 
come. 

The  writ  of  error  as  issued  is  on  its  face  for 
the  review  of  the  final  judgment,  not  of  the  or- 
der refusing  a  rebeoriog.  The  judgment  is  suf- 
ficiently described  for  Ute  purposes  of  identifi- 
cation. We  are  of  opinion,  therefore,  that  the 
judgment  as  entered  on  the  29th  of  May  is  prop- 
erly before  us  for  consideration. 

The  motion  to  dismiss  is  ovei-nilcd. 

It  was  expressly  ruled  in  Brod^t  v.  Brocket,. 
which  has  been  followed  in  many  cases  since, 
thtii  if  a  petition  for  rehearing  is  presented  in 
£(!u±ion  and  entertained  by  the  court,  the  time 
limited  for  an  appeal  or  writ  of  error  does  not  [49C 
begin  to  run  until  the  petition  is  disposed  of. 
SUtughter  Houae  Caaet,  10  Wall.,  28»  [77  U.  S., 
SIX,,  9191;  Memphit  v.  Brown,  94  U.  S.,  717 
[XXIV.,244].  The  motion  for  rehearing  in  this 
case  was  not  decided  until  December  21,  and  the 
Writ  of  error  was  sued  out  and  served  within 
sixty  days  thereafter.  This  was  in  time  to  se- 
cm  t'the  mpertedeas. 

The  motion  to  vacate  ie,  tAertfore,  oterruUd. 
queMone  ariting  on  Uie  merite  are  not  cf 
aefiaraetertobe  ditpoted  of  on  fi  motion  to  qr- 
fif.",    TJtat  motion  it  alao  denied. 

Ti  I  le  copy.  Test : 

James  U.  McKenney,  Clerk,  Sup.  Court,  C  B. 


KiaLETON   MANUFACTURING  COM- 
PANY, Appt., 
o. 

WEST.  BRADLEY  A  CARY  MAKUFACT- 
TRING  COMPANY  aho  JOSEPH  J. 

WEST. 

(See  S.     Beporter's  ed.,  tt(MW.) 
Cmetnteiion  <^  tetter*  patent— ^?ien  invalid. 

*Letten  patent  No.  UeOOl,  granted  to  the  ;^xle- 
ton  ManufacturlnsCompaor,  December  19, 1871,for 
uu  Improvement  In  Japanned  furniture  sprlnss,  as 
th^  aifeged  invention  of  J.  J.  Eagletoo,  held  to  be 
invBlid,  and  the  foUowlng  points  ruled : 

1.  The  patent  Is  for  etecu  furniture  springs,  pro- 
fected  byjapanandtempsMtirawtintttedln 
baking  on  the  Japan;  _^  . 

%  Bach  spriPKa.  so  protMted  and  laopeMjL  warn 
knows  and  usea  hj  vptiouv  penons  oameoin  the 
oju-vi-er,  before  tfae  date  of  the  p*t«nt ; 

3.  Tb«  necmcatian  irhiot]  aooompnnied  the  orlg- 
iaal  appllca.Uaa  tqr  Blgleton,  Julr  B,  IB&S.  did  itot  set 
lortb  tGe  {iiwovaiFT  that  mowate  haaL  such  as  may 

"'^r  Z^tw^^'^w  the  evldeuoe  Call  to  show  that 
Boffleton,  wbo  ^ed  in  Pebraary^  1870,  In  fact  made 
and  used,  prior  to  9uob  oUmpoij^,  the  lnvenUoB 


^^^^^oad        prtib^^^^ kS^S S^B^to  tali 

irnfiwlmlgw  while  be  tlved ; 


fi.  Japanning,  hy  itwH,  waa  not  pateatabl^  and 
EafeletonTln  ttaipeclOcation  which  heAlgned  and 
swore  to,  did  not  describe  any  mode  of  lapanQlng 
iihlch  would  temper  or  atrengUien  the  Bteel,  ana 
(tti]  not  even  menuon  that  thelapan  was  to  be  ap> 
plied,  trtth  heat,  and  It  now  appears  that  the  temper 
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Bupuu  OouBT  or  thb  Vmao  Statm. 


OoT.  Tmam, 


and  streiwU)  are  produced  by  the  heat  kttcwetlMr, 

«Dd  not  St  all  by  (be  Japan ; 

8.  The  only  Invention  to  which  the  applloattoa 
and  oath  of  Bagleton  were  referable  was  that  of 
merely  Japannloc  >teel  furniture  Bprfncra;  the  au- 
thority ffiven  to  bto  attomen  was  on^  to  amend 
that  appOcation,  and  ended  at  ub  death ;  the  ameod- 
menta  made  were  not  mere  ampllficatlona  of  what 
bad  been  in  the  applicatioQ  before ;  the  patent  was 
fftanted  upon  them  without  any  new  oath  by  the 


administratrix ;  and  this  defense  Is  not  required,  by 
statute,  to  be  Bpeclfloally  set  forth  In  the  answer,and 
can  be  availed  of  under  the  Issues  raised  by  the 


pleadings,  as  ahowing  that  the  plaintiff  has  no  valid 
patent. 

[No.  S4pJ 

Argued.  Apr.  IS.  18, 1884.  Decided  May  S.  2884. 

APPEAL  from  the  CircultCoort  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  history  and  facts  of  the  case  fully  ap- 
pear In  the  opinion  of  the  court. 
Mr.  Frederic  H.  Betts.  for  appellant 
Mes^i.  W.  C  Witter  and  W.  S,  Kenffon, 
for  appellees. 

Mr  Juttiu  Blatohford  delivered  the  opin- 
ion of  the  court : 

This  suit  was  hrought  in  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  on  letters  mitent  No.  122001,grant- 
«d  to  the  plaintifT,  the  £f^leton  Manufacturing 
Company,  December  19,  1871,  for  an  improve- 
ment in  japanned  furniture  ^rincs.  llie  pa- 
tent contains  these  recitals :  "  Wbeieas,  J.  J. 
Eagleton,  of  New  York,  New  York,  Sarah  N. 
Eagletoo,  administratrix,  boa  presented  to  the 
Commissioner  of  Patents  a  petition  praying  for 
the  grant  of  letters  patent  for  an  alleged  new 
and  useful  Improvement  in  japanned  furniture 
springs,  she  having  assigned  her  rigbt.title  and 
Interest  in  said  imorovement,  as  administratrix, 
to  Eagleton  Manufactnrinff  Company,  of  same 
place,  a  description  of  which  invention  Is  con- 
tained in  the  specification  of  which  a  copy  is 
hereto  annexed  and  made  a  part  hereof , and  has 
complied  with  the  various  requirements  of  law 
in  such  cases  made  and  provicfed;  and  whereas, 
upon  due  examination  made,  the  said  daimant 
is  adjudged  to  be  justly  entitled  to  a  patent  un- 
der the  law." 

Tlie  specification  of  the  patent  is  as  follows : 
"Be  it  known,'  that  I,  J.  Joseph  Eagleton,  of 
New  York,  in  the  County  of  New  York,  and 
State  of  New  York,  have  invented  a  new  and 
useful  improvement  in  furniture  springs  ;  and 

[492]  I  do  hereby  declare  that  the  following  is  a  full, 
clear  and  exact  description  thereof,  which  will 
enable  others  skilled  in  the  art  to  make  and  use 
the  same,  reference  being  had  to  the  accom- 
panying drawing,  forming  part  of  this  specifi- 
cation, In  which  the  drawing  represents  a  fur- 
niture spring  provided,  according  to  my  im- 
provement, with  a  Japan  covering.  (The  helical 
springs  heretofore  employed  for  fiimiture  seats, 
mattresses,  etc.,  have  generally  been  made  of 
Inm  wire,  brass  or  copper;  but  steel  wire,  al- 
thou^  a  &r  snperior  material  for  such  springs, 

[483ihas  not  been  commonly  employed,  owing  to  uie 
lack  of  means  for  protecting  such  springs  from 
corrosion  and  the  lack  of  means  for  imparling 
to  them  the  necessary  stiffness  or  temper.  The 
object  of  this  invention  Is  to  produce  steel  fur- 
niture springs  that  shall  not  only  be  protected 
from  oomMrion,  but  shall  also  be  suitably  tem- 
pered and  itifleiied.  The  drawing  is  a  permeo* 
494 


Ive  view  of  one  of  uy  Improved  qjuliiga. 

carrjrlog  out  my 


lift 


Invention,  I  pro- 
vide a  suitable 
quantity  of  steel 
wire  of  the  Oze  of 
which  the  spring  is 
to  be  made,  and 
this  Z  wind  upon 
blocks  In  the  usual 
manner,  giving  the 
wound  spring  the 
ordinary  pressing 
or  set.  I  tnen  pro- 
vide a  suitable  mth 
containing  the  or- 
dinary preparation 
of  japan  vamish.in 
which  I  dip  or  place 
the  spnngs,so  as  to 
cover  them  with 
Japan.  They  are 
then  removed  and 
strung  on  wires  or 

§ut  on  pegs,  to 
rain,  after  which 
they  are  placed  In  V 
a  baking  oven  of  the  ordinary  kind  suitable  for 
the  bakmg  of  Japanned  articles,  in  which  oven 
the  springs  are  subjected  to  a  temperature  suf- 
ficient to  bake  and  harden  the  Japan ;  after 
which  the  springs  are  removed  from  the  oven 
and  allowed  to  cool,  when  they  are  ready  for 
use.  The  treatment  of  the  springs  in  this  man- 
ner imparts  to  them  two  important  and  valu- 
able qunlitics :  first,  the  springs,  when  tliey 
come  irom  the  oven  and  are  cooled,  have  firmly 
attached  to  their  exterior  surface  a  watei-rrvof 
covering  or  coating,  which  peifectly  pruiecta 
them  from  corrosion  and  fits  them  for  service 
in  all  kinds  of  climates,  hot  or  cold,  drr  or 
damp.  Second,  the  springs  thus  prepared  are 
strengthened  or  stiifened ;  the  application  of 
heat  to  the  springs  in  the  oven  having  the  ap- 
parent effect  to  temper  the  steel  of  which  they 
are  composed,  makmg  the  springs  stronger  and 
more  elastic  As  between  a  steel  spring  not  Ja- 
panned, as  I  have  described,  and  a  sted  spring 
Japanned,  as  described,  both  b^ng  of  the  same 
size  and  made  from  the  same  piece  of  wire,  the 
japanned  spring  will  be  found  to  be  much 
stronger  than  the  spring  not  Japanned.  The 
spring  not  japanned  IS,  therefore,  not  only  lack- 
ing in  strengu,  but  it  is  also  practically  tueleas, 
for  want  of  a  protecthig  covering.  But  the  im- 
proved article,  produced  snbstantlaHy  in  the 
manner  I  have  described,  forms  a  strong  and 
durable  spring,  and  no  article  Ukeh  has,  so  far 
as  I  am  aware,everbeenknownorQsed.  While 
I  do  not  claim,  broadly,the  making  of  fumf  tore 
springs  of  steel  wire,  I  wish  it  to  be  understood 
I  do  not  limit  or  confine  myself  to  the  exact  or- 
der or  method  of  operation  here  described.  In 
produdng  my  Improved  n^ngs,  as  the  order  rAMl 
or  method  may  be  variea  wttbout  departing  ^ 
from  my  invention.)** 

There  are  two  claims,  namdy:  "1.  The 
method;  herein  described,  of  strengthening  mM- 
al  springs.  2.  As  an  improved  article  oiman- 
uf  acture,  a  spring  made  substantially  as  herein 
described." 

£agteton,as  Inventor.flled  in  the  Patent  Office 
00  the  etb  of  July.  1668,  a  petition  for  a  patent 
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for  an  improvement  in  fumiture  springs;  accom- 
panied by  an  afSdavit,  a  specification,  a  draw- 
ing and  a  model,  and  the  proper  fee  and,  in  the 
petition,  appointed  Munn  &  Co. "  To  act  aa  his 
attorneys  in  presenting;  the  application  and 
making  ail  such  alterations  and  amendments  aa 
may  be  required,  and  to  sign  his  name  to  the 
drawings."  The  affidavit,  tnat  Eagleton  verily 
believed  himself  to  be  "  The  original  and  flrat 
Inventor  of  the  within  described  improvement 
Id  furniture  aprincs,"  was  sworn  to  by  him 
June  :2G,  1868.  The  specification  then  filed 
was  as  follows:  "  Be  it  known  tliat  I,  J.  Jo- 
seph Eagk-ton,  of  New  York,  in  the  County  of 
New  York  and  State  of  New  York,  have  in- 
vented a  new  and  useful  improvement  in  fur- 
niture springs,  and  I  do  hereby  declare  that  the 
foHowiug  is  a  full,  clear  and  exact  description 
thereof,  whicli  will  enable  others  skilled  in  the 
art  to  make  and  use  the  same,  reference  being 
bad  to  the  accompanying  drawings  forming 
part  of  this  specification,  in  which  the  drawing 
reprcficnts  a  furniture  spring  provided,  accord- 
ing to  my  improvement,  with  a  japan  cover- 
ing. [The  nature  of  this  invention  relates  to 
improvements  in  helical  furnilurc  springs,  such 
as  are  used  for  mattresses,  sofas,  etc.,  the  ob- 
ject of  which  Is  to  provide  steel  springs  which 
will  not  l>e  so  liable  to  injury  from  corrosion  as 
those  now  in  use.  It  consists  in  providing  steel 
springs  such  as  are  commonly  used,  with  a  ja- 

C outer  covering.  Steel  springs,  as  is  well 
)wn,  possess  in  a  much  higher  degree  the 
requisite  qualities  of  strength,  tlcxibifity  and 
elasticity,  tlian  iron,  copper  or  brass,  and,  by 
reason  of  (be  suiiccpttbility  of  steel  to  tie  tem- 
ponKl,  and  thereby  regulated  to  any  degree  of 
ela-^ticity,  it  is  much  more  preferable  lo  use; 
[40S]  but,  owing  to  its  great  liability  to  deterioration 
from  corrosion,  it  is  but  little  used  for  such 
spi  inga.  To  obviate  this  difficulty,  I  propose 
to  provide  5tecl  springs  coated  with  ]apan.wuich 
I  lind  to  be  of  great  advantage  In  resisting  the 
corrosive  action  of  the  atmosphere  on  the  steel 
and  whereby  steel  springs  are  made  very  much 
more  dumble  than  any  other.  To  some  extent, 
Uie  same  purpose  may  be  accomplished  by  coat- 
ing the  spring  with  tin  or  zinc  or  other  similar 
mctnl,  which  will  not  suffer  by  corrosion,  but 
tlic  process  of  coating  with  such  metals  requires 
the  use  of  acids  fcr  cleaning  and  preparing  the 
steel  wliich,  adhering  to  the  steel  ftnd  being  to 
some  extent  inclosed  within  Uie  said  coaUng 
aiid  maintained  In  (»utact  with  the  steel,  have 
&D  injurious  cUcct  thereon,  I  have,  therefore, 
found  thnt  wlien  the  springs  are  protected  by 
japanning  they  are  much  more  durable  and  give 
more  satisfactory  results,  the  same  lieing  a[h 
plied  by  the  common  japanning  process.  Hav- 
ing thus  described  my  invention,  I  claim  as  new 
and  desire  to  secure  by  letters  patent,  japanned 
furniture  springs  as  a  new  article  of  manufact- 
ure, substantially  aa  and  for  tbe  purpose  de- 
scribed.]" 

The  wtplication  was  rejected  on  the  10th  of 
July,  186d,  the  following  reasons  being  assigned 
by  the  examiner:  "  The  application  above  re- 
ferred to  has  been  examined  and  is  rejected  for 
want  of  patentable  invention.  The  japanning  of 
metal  la  an  old  process  and  no  invention  is  shown 
fn  applying  it  to  a  spring  for  a  bed  bottom  It  is 
a  common  right,  possessed  by  everyone,  to  gal- 
vanize, point  or  jqun  any  metal  that  be  may 
111  U.  & 


use."  The  specification  was  returned  to  the  ap- 
^cont.  Eagleton  died  in  February,  1670.  On 
December  iw,  1870,  the  application  for  the  pa* 
tent  was  renewed  on  ttie  same  specification,  it 
being  returned  to  the  Patent  Office  and  received 
there  January  4, 1671,  and  a  reconsideration  r^ 
quested,  the  letter  being  signed  "  J.  J.  Eagle- 
ton,  per  Munn  &  Co.,  attorneys."  Nothing  fui> 
ther  appears  to  have  been  done  until,  on  Octo* 
ber  10,  1871,  the  specification  filed  was  amend- 
ed by  erasing  the  part  above  put  in  brackets, 
and  substituting  what  is  in  brackets  in  the  speci- 
fication of  the  patent  as  issued,  and  by  substi- 
tuting the  following  as  the  claim:  '^Having 
thus  descrilsed  my  invention,  I  claim  as  new 
and  desire  to  secure  by  let  ters  patent,  as  anim-  [41 
proved  article  of  manufacture,  a  japanned  steel 
furniture  spring  made  substantially  as  set 
forth."  On  tbcSOth  of  October,  1871,  the  ap- 
plication was  rejected,  the  examiner  saying: 
"  The  above  named  application  bas  been  exam- 
ined on  the  amended  specification,  but  no  rea- 
son can  be  seen  for  changing  the  action  of  the 
Office  hi  rejecting  the  same  July  10, 1868.  The 
applicant  is  referred  to  the  Commissioner's  de- 
cision in  the  case  of  Otborn  and  Drayton,  Nov. 
6,  1670.  The  application  is  again  rejedcd." 
On  the  81st  of  October,  1871,  Hunn  &  Co.  wrote 
thus  to  the  Office:  "  In  the  matter  of  the  appli- 
cation J.  J.  Eagleton,  for  letters  patent  for 
furniture  springs,  filed  July  6, 1868,  we  respoct- 
fidly  request  a  specific  reference,  on  which  the 
rejection  of  the  case  may  be  based,  as  provided 
in  Rule  34  of  Office Rulesof  Practice.''  OnNo- 
vembcr  3,  1871,  this  answer  was  returned: 
"  The  applicant's  letter  of  the  81st  of  October 
has  been  duly  considered.  His  application  has 
been  twice  rejected  for  want  of  patentable  in- 
vention, and  not  for  want  of  novelty.  Suf- 
ficient reasons,  it  was  deemed,  were  given  for 
its  rejection,  and  that  Rule  34  of  Office  Rules  of 
Practice  is  not  applicable  in  the  case .  The  proc- 
ess Of  japanning  is  so  old  that  it  is  not  prob- 
abl  e  that  any  person  ever  before  applied  for  a  pa- 
tent for  it .  Furniture  springs  have  been  painted, 
g^vanizcd,varnished  and,  probably,  japanned, 
08  they  are  found  coated  with  material  that 
would  require  a  chemical  analysis  to  determine 
of  what  it  was  composed.  The  former  action 
is  affirmed."  On  the  7th  of  November,  1871, 
by  a  letter  to  the  Office,  signed  "  J.  J.  Eagle- 
ton, per  Munn  &  Co.,  attomeya,"  the  spcdflcfr 
tion  was  amended  by  erasing  the  claim  last  pre- 
sented and  Inserting,  In  lieu  thereof,  the  two 
claims  wliidi  are  In  the  patent  as  issued.  The 
application  was  again  examined  and  on  Novem- 
t>Gr  17,  1871,  the  patent  was  ordered  to  issue. 
The  specification  annexed  to  the  patent  pur- 

Krts  to  be  signed  "J.  J.  Eagleton,  and  also  to 
signed  by  the  two  witnesses  who  signed  the 
spccincalimi  originally  filed. 

The  bill  avers  that  Eagleton,  having  Invented 
the  improvement,  died  intestate,  and  Sarah  N. 
Eagleton  was  appointed  his  administratrix,  and 
the  invention  was  assigned  to  the  plaintiS,  and 
afterwards  the  administratrix  applied  for  a  pa^ 
tent,  and  complied  with  all  the  nccesaory  con-  t^v 
ditiona  and  lequirementa  of  the  statute,  and  the 
patent  was  issued.  The  answer  states  that,  as 
to  whether  or  not  the  patent  was  applied  for  or 
Issued  in  the  manner  and  with  the  formaliUei 
set  forth  in  the  bill,  the  defendants  leave  the 
plalntill  to  proof  thereof.  It  denies  that  Eag^ 
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ton  was  the  first  loveator  of  what  is  pattmted  by 
the  patent  and  avers  that,  before  tbe  time  of 
any  invention  thereof  by  Eagleton,it  was  known 
to  and  used  by  various  persons  named,  at  va- 
rious pieces  mentioned;  that  the  desolptioB  In 
the  patent  la  obscure  and  not  suffldent  to  enable 
one  acquainted  with  the  art  to  use  the  alleged 
process  therein  attempted  to  be  described,  and 
for  that  reason  the  patent  is  void;  that  the  de- 
scription and  specificatioD  of  the  patent  are  not 
in  such  full,  clear,  concise  and  exact  terms  as 
to  enable  any  person  skilled  In  the  art  to  which 
it  appertains  to  temper  steel  wire,  but,  if  the  de- 
acnpuon  and  ■pecaflcatlon  be  followed  out, 
there  wiU  not  be  inroduced  a  tempered  steel  fur* 
niture  spring;  that,  if  the  desired  effect  be  to 
temper  or  strengthen  a  steel  furniture  spring, 
then,  for  the  purpose  of  deceiving  the  public, 
the  description  and  speciflcation  med  by  Eagle- 
ton  were  made  to  contain  less  than  the  whole 
truth  relative  to  his  invention  or  discovery,  and 
the  patent  is,  therefore,  null  and  void;  tfaat  any 
representation  contained  in  the  patent  or  the 
specification,  that  treating  a  spring  as  described 
therein  tempera  it,  is  false,  and  that  treating  a 
steel  furniture  spring  as  described  in  the  patent 
docs  not  temper  it.  Infringement,  also,  is 
denied. 

The  circuit  court  dismissed  the  bill,  as^gning 
Its  reasons  in  an  opinion  which  is  found  in  18 
Blatcbf.  (C.  C),  318.  The  court  decided  the 
following  points:  1.  The  patent  is  for  steel  fur- 
niture springs,  protected  by  japan  and  tempered 
by  the  heat  used  in  baking  on  the  japan.  2. 
^ch  sprinffs,  so  protected  and  tempered,  were 
known  and  used  by  various  persons  named  In 
the  answer,  before  the  date  of  the  patent.  8. 
The  speciflcation  which  accompanied  the  orig- 
inal application  did  not  set  forth  the  discovery 
that  moderate  beat,  such  as  may  be  applied  in 
tapanning,  will  impart  temper  to  the  springs, 
but  set  forth  merely  the  protection  of  the  springs 
by  japan.  4.  Not  only  does  the  evidence  fail  to 
[4B8]  show  that  Eagleton  In  fact  made  and  used,  prior 
to  such  other  persons,  the  invention  covered  by 
the  patent  as  usued,  but  it  shows  that  he  did 
not  and  that,  probably,  it  never  came  to  his 
knowledge  while  he  lived.  6.  Japanning,  by 
itself,  was  not  patentable,  and  Eagleton,  in  the 
qiedflcation  which  he  signed  and  swore  to,  did 
not  describe  any  mode  of  japanning  which 
Tould  temper  or  strengthen  the  steel  and  did 
not  even  mention  that  the  japan  was  to  be  ap- 
plied with  heat,  and  it  now  appears  that  the 
temper  and  strength  are  produced  by  the  heat 
altogether  and  not  at  all  by  the  lapui.  6.  The 
only  invention  to  which  the  application  and  oath 
of  £aglcton  were  referable  was  that  of  merely 
japanning  steel  furniture  springs;  the  authority 
given  to  nis  attorneys  was  only  to  amend  that 
application  and  ended  at  his  death;  the  amend- 
ments made  were  not  mere  amplifications  of 
what  had  been  In  the  application  before;  the 
patent  was  granted  upon  them  vrlthoat  any  new 
oath  by  the  administratrix;  and  this  defense  la 
not  required  by  statute  to  be  specifically  set 
forth  in  the  answer,  and  can  be  availed  of  un- 
der the  issues  raised  by  the  pleadings,  as  show- 
ing that  the  plaintiff  has  no  valid  patent. 

We  are  satisfied  with  the  conclusions  arrived 
at  by  the  circuit  court,  and  with  the  reasons  as- 
signed by  it  therefor.  The  copy  of  the  file  wrap- 
per and  Its  contents  in  the  matter  of  the  patent. 


from  the  Patent  Oflloe,  giving  the  history  of  the 
application,  was  put  in  evidence  by  the  plaintiff. 
It  shows,  beyond  doubt,  that  there  was  no  sug- 
m  the  nwdflcatioa  signed  and  sworn  to 
of  the  invention  den -ribed  in  the 
amendment  filed  October  19,  1871.  Prior  to 
that  time,  the  process  practiced  by  the  defend- 
ants, which  is  the  process  described  in  letters 

Satent  No.  116266,  granted  to  AJanson  Ca^, 
une  27,  1871,  for  an  improvement  in  modes  of 
tempering  spiings.  was  invented  and  put  in  use; 
and  there  is  no  sumclent  evidence  that  Eagleton 
had  any  knowledge,  priw  to  the  inv^tion  by 
Gary  of  the  Gary  tooceas,  ot  ettiier  thatproeesi 
or  of  the  process  described  In  the  patent  In  suit 
The  plaintiff's  patent  shows,  on  its  face,  that  It 
was  granted  on  the  petition  of  Eagleton,  and 
the  allegation  of  the  bill  that  the  patent  was 
granted  on  the  application  of  his  administratrix 
IS  not  establisheo.  In  view  of  the  entire  chanm 
Inthespecification.astotiielnventiondMcribMl, 
tho  patent,  to  be  valid,  should  have  been  granted 
on  an  application  made  and  sworn  to  by  the  ad- 
ministratrix. Act,  July  8, 1870.  ch.  280,  secL 
S4, 16  Stat,  at  L.,  203.  The  spedfication.  as  is- 
sued, bears  the  si^ture  of  E^leton  and  not 
of  tbeadministratnx.and  It  is  sumdentiy  shown 
that  the  patent  was  granted  on  the  application 
and  oath  uf  £agleton,  and  for  an  invention 
which  he  never  nude.  The  renewed  appUcadon 
of  December  29,  1870,  was  made  In  the  name 
of  Bagleton.  thoudi  he  was  dead.  The  letter 
of  Munn& Co.,  of  October  81, 1871,  truaiiithe 
matter  under  consideration  as  the  application  of 
Eagleton,  though  the  amendment  of  October 
10, 1871,  had  been  made.  The  amendment  of 
November  7, 1871,  was  not  only  made  In  the 
name  of  Eagleton,  but  the  letter  of  that  date, 
in  his  name,  to  the  OflBc^  states  that  what  la 
amended  is  the  spedficatlM  In  his  application. 
Although,  at  some  time  before  the  Issuing  of 
the  patent  evidence  was  produced  to  the  Omce, 
of  the  appointment  of  the  administratrix  and 
of  her  assignment  to  the  Bagleton  Company, 
yet  it  is  very  dearly  shown  uiat  there  was  no 
ap^cation  or  oath  or  the  administratrix. 
The  deoreeef  tite  wvuit  Court  it  qfflrmed. 
True  copy.  Test: 

James  H..XfoKeuney,  Clerk,Sup.  Court,  U.  S 


UNITED  STATES,  P/JT  in  Err., 

V. 

HENRY  BRYANT  and  J.  V.  WEEKLEY, 
Otherwise  Called  Brtast  &  Wekklbt. 

<8ee  8.  C,  Bei>orter*B  ed..  49»-«06.} 

Alabama  practict  in  action  to  recover  penonal 
eJiaUd»—XT.  8.  Hn.  Stat,  tfftU  qf—trror  in 
Circuit  Offurt. 

n.lTnder  secdoDs  SMS  and  294S  of  the  Code  ot  Ala. 
bama,  of  isre,  which  provide  for  the  brlngUw  of  a 
suit  for  the  recovery  of  personal  obattets  m  Bvecte, 
and  (or  the  makinff  of  an  affidavit  by  the  plamUlt, 
hlsaffentor  attorney,  that  the  propeixy  sued  for  be- 
loDos  to  the  plaintiff,  and  for  the  glrlnc  by  the 
pLomUff  of  a  bond  for  coeta  and  daniAffee,a8  pre- 
requisites to  the  makinv  of  an  order  for  the  aelraue 
of  the  propcoty,  an  affidavit,  Id  auoh  a  suit  by  the 
United  States,  m  tho  (Jlrault  Court  of  the  United 
States,  made  by  aspeclal  aventof  the  Geneial  Land- 
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Oflloe,  Id  wUob  he  swean,  to  tlie  best  of  UiknowK 
«age,  infMinatlon  and  belief  .that  the  oroper^  UMd 
for  belongs  to  the  United  Stirtes,  to  aumolent. 
_2.  Under  secticm  1001  of  theBerlsed  Statutes,  of  the 
United  States,  the  United  States  axe  not  required 
to  plve  the  bonds  provided  for  by  the  Code  of  Ala- 
bama, as  a  condition  precedent  to  tbe  rlabt  to  avaU 
themselves  of  said  provisions  of  that  Oooe. 

3.  Where  In  suoh  suit,  the  circuit  court,  after  the 
selnire  of  the  property,  vacated  tbe  order  for  its 
seiaure,  on  the  ffroiiad  of  the  insufflolencr  of  the  af- 
fidavit and  for  the  want  of  a  bond,  but  the  United 
States  had  a  Judj^eot,  and  brought  a  writ  of  error, 
this  court  re  versed  the  order  oftheclroultoourtva- 
cadng  the  order  of  seizure. 

[No.  821.] 

Submitted  Apr.  16,  1884.  DecitUd  May  6,  1884. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Alaba- 
ma. 

The  history  and  facts  of  the  case  appear  In 
the  opinioQ  of  tbe  court. 

Mr,  Wm.  A.  VLaxaey,  for  plaintifT  in  er- 
ror. 

No  counsel  appeared  for  defeudants  in  error. 

Mr,  Justice  Blatchford  delivered  the  opia- 
loD  of  the  court: 

This  is  an  action  at  hiw  brought  by  the 
United  States,  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Ala- 
bama, against  Hcnt^  Bryant  and  J.  V.  Weak- 
ley, the  complaint  in  which,  filed  August  8, 
1879,  states  that  the  plaintiffs  claim  of  the  de> 
fendants  2,740  pine  logs,  with  the  use  thereof 
during  the  detention.  The  bark  marks  and 
stamps  and  sizes  and  value  of  the  lovs  are  set 
forth,  and  tbe  times  when  and  places  where  they 
■were  cut. 

WiUi  the  complaint  there  was  jBled  an  affi- 
davit in  these  words:  "  United  States  of  Amer- 
ica, Southern  District  of  Alabama,  ss:  On  this 
Che  8tb  day  of  August,  A.  D.  1879,  before  me, 
JHenrr  S.  Skaats,  a  Commissioner  of  the  Cir- 
cuit Court  of  said  district,  persolially  appeared 
J.  J.  Gainey,  Special  Agent  General  Land-Of- 
dee,  who,  being  first  sworn,  deposes  and  says, 
-that,  to  the  best  of  his  knowledge,  informataon 
and  belief,  the  property  sued  for  in  the  case  of 
the  United  States  against  Henry  Bryant  and  J. 
V.  Weekley,  for  the  recovery  of  3,740  pine 
logs,  of  the  value  of  $1.35  each,  is  the  proper- 
ty of  tbe  plaiDtiffs.  the  said  United  States.  J. 
J.  Gainey.  Sworn  and  subscribed  before  me 
this  8th  day  of  Augiist,  A.  D.  1879.  Henry 
Skaats,  U.  S.  Commissioner,  Sou.  Dist.  of 
Ala." 

Thereupon,  the  clerk  of  the  court  issued  the 
following  order  for  seizure: 

"  United  States  of  America:  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
3  Alabama,  J.  J.  Gainey,  Special  Agent  to  the 
Commissioner  of  the  General  Land-Offlce,  hav- 
hig  made  affidavit,  to  the  best  of  his  knowledge. 
innmuatioD  and  belief,  that  the  property  sued 
for  in  theannexed  complaint,  namely,  2,740  pine 
lo^  or  sticks  of  timber,  belongs  to  the  plunt- 
iffin  said  suit,  the  Marshal  of  me  United  States 
for  tbe  Southern  District  of  Alabama  is  re- 
quired to  take  tbe  property  mentioued  in  tbe 
said  complaint  into  bis  possession,  miless  the 
defendants  ^ve  bond, payable  to  the  said  pl^t- 
ifls,  Tritb  aufflcient  surety,  in  double  the  amount 
of  the  value  of  the  property.with  condition  that 
if  the  defendant  is  cast  in  the  suit  he  will  with- 
in thirty  dayg  thereafter,  ddiver  the  pn^er^ 
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to  the  plaintiffs,  and  pay  all  costs  and  damages 
wlUch  may  accrue  f nan  the  detention  thereof. 
N.  W.  Trhnble,  Clerk  U.  6.  Circuit  Court 

Sou.  Dist.  Ala." 

A  summons  having  been  issued,  the  marshal, 
on  the  15th  of  January,  1880,  made  a  return 
that  he  had  served  the  summons  and  complaint 
on  Bryant  and  had  seized  858  of  tbe  logs  de- 
scribea. 

On  the  22d  of  January,  1880,  the  defendants 
moved  the  court  for  an  wder  dtssolvhig  the  or- 
der of  sdzure,  and  directing  the  restoration  of 
the  property,  on  the  ground  that  the  record 
showed  "That  no  aflldavlt  or  bond  was  given 
by  the  plaintiff,  as  required  by  law  in  detinue 
suits,  to  authorize  the  seizure  by  the  marshal 
of  the  property  sued  for."  This  motion  was 
founded  on  the  following  provisions  of  the 
Statute  of  Alabama  (Code,  1876): 

"Section  2942  (258i3).  When  a  milt  ts  brought 
for  tbe  recovery  of  personal  chattds  in  tpede. 
it  the  plaintiff,  his  agent  or  attorney,  make  af- 
fidavit that  the  property  sued  for  belongs  to  the 
plaintiff,  and  execute  a  bond  in  8U<^  sum  and 
with  such  surety  as  may  be  approved  by  the 
clerk,  with  condition  that  if  the  plaintiff  fail  in 
the  suit  he  will  pay  the  defendant  all  ntch  costs 
and  damages  ashe  may  sustain  by  the  wrongful 
complaint,  it  is  the  duty  of  the  clerk  to  indorse 
on  the  summons  that  the  sheriff  is  required  to 
take  the  property  mentioned  in  the  complaint 
into  his  possession,  unless  the  defendant  give 
bond  payable  to  the  plaintiff,  with  suffiaent 
surety,  in  double  the  amount  of  the  value  of 
the  property,  with  condition  that  if  ihe  defend- 
ant IS  cast  m  the  8uit,be  wlll,withhi  thirW  dun  [sn 
thereafter,  deliver  the  property  to  the  plain tm 
and  pay  all  costs  and  damages  which  may  ac- 
crue from  tbe  detection  thereof. 

Section  2043(2504).  If  the  defendant  neglect 
for  five  days  to  give  such  txmd,  the  promrty 
sued  for  must  be  delivered  to  the  plaintiff,  on 
his  giving  bond.with  sufflcient  surety,  in  double 
the  value  of  tbe  property,  payable  to  the  def  aid- 
ant, with  condition  to  deliver  the  property  tA 
thedefendantwitbintbirtydays  after  judgment. 
In  case  be  fail  In  tbe  suit,  and  to  pay  damages 
for  the  detention  of  tbe  property  and  costs  of 
suit.  If  the  plaintiff  faU  for  five  days  to  give 
such  bond,  after  the  expiration  of  the  time  al- 
lowed the  defendant,  the  property  must  be  re- 
turned to  tbe  defendant," 

Before  the  motion  was  decided,  the  court,on 
tbc  application  of  the  United  States,  made  an 
order,  ex  parte,  on  the  16tb  of  February,  1880, 
directing  tbe  marshal  to  sell  tbe  logs  at  public 
auction.  Tbe  sale  was  advertised  for  March 
10,  but  on  March  8  tbe  court  stayed  the  execu- 
tion of  tlie  order  of  sale  till  tbe  pending  motion 
to  dissolve  the  order  of  seizure  should  be  de- 
termined. On  June  9, 1880,  the  court  made  an 
order  granting  the  motion  to  dissolve  the  order 
of  seizure,  and  directing  the  marshal  to  restore 
the  property  seized.  The  United  States  excepted 
to  such  ruling.  On  January  10, 1881,  the  case 
was  tried  by  a  jury,  which  found  for  the  plaint- 
iffs SOO  logs  and  assessed  their  value  at  $150, 
and  a  judgment  was  entered  that  the  plaintiffs 
recover  of  tbe  defendants  said  SOO  logs,or  their 
alternate  value,  $150.  On  the  same  day,  tbe 
United  States  moved  the  couxi  to  vacate  the 
ordo:  dissolving  the  seizure  of  the  logs,  on  tbe 
g^mxad  that  the  defendants  had  no  property 
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which  was  not  exempt  from  execution  by  the 
laws  of  Alabama,  otim  tluui  the  logs  aeised. 
On  tbe  18th  of  Januaiy,  the  motion  was  denied, 
and  the  pldntlfb  excepted.  They  then  Ivought 
this  writ  of  error,  to  review  the  Judgment  and 
proceedings. 

This  ts  not  the  case  of  an  attachment  against 
tbe  property  of  a  defendant,  under  section  dl6 
of  the  Revised  Statutes,  but  1b  a  case  where, 
under  section  914,  the  forms  and  modes  of  pro- 
ceeding are  to  conform,  "as  near  as  may  be,  to 
Uie  forms  and  modes  of  proceeding  existing  at 
tile  time,  in  a  like  cause,  in  Uie  coiuts  of  record 
of  Alabama. 

The  suit  is  one  for  the  recovery  of  personal 
chattels  in  tpeeie,  under  section  2942  of  tbe  Code 
of  Alabama.  The  affidavit  for  seizure  is  made 
to  the  special  agent  of  the  General  Land-Office, 
^o  swears  tbat  to  tbe  best  of  his  knowledge, 
information  and  belief,  tbe  property  sued  for 
Is  the  property  of  tbe  United  States.  Tbe  stat- 
ute authorizes  the  affidavit  to  be  made  by  tbe 
plaintiff,  bis  agent  or  attorney.  Tbe  makingof 
an  affidavit  by  an  agent  or  attorney  necessarily 
imjiliea  that  be  may  not  be  able  to  make  it  on 
positive  knowledge;  and  where,  In  sucb  a  suit 
as  this,  the  ^nt  U  the  spedal  agent  of  the 
General  Land-Otllce,  an  affidavit,  to  the  best  of 
his  knowledge,  informalion  and  belief,  is  suf- 
ficient, till  controverted.  The  United  States 
con  act  only  by  agents,  and  the  language  of  this 
statute  docs  not  require  that  sucb  an  agent  as 
the  special  a^ent  of  tbe  GFeneral  Lanu-OtBcc 
shouldswcar  m  any  stronger  form  that  tbe  prop- 
erty belongs  to  tbe  Unit^  States,  or  aliould  set 
forth  the  grounds  of  his  knowledge.  Informa- 
tion or  belief.  The  conformity  in  this  case  was 
one  as  near  as  may  be  to  the  mode  of  proceed- 
ing in  Alabama. 

We  are  not  aware  of  any  case  In  Alabama 
holding  tbe  contrary.  Tbe  Alabama  Statute  in 
regard  to  attncbments  at  law  (Code,  sec.  8253, 
et  teg.)  provides  for  issuing  atticbmcnts  against 
property  In  specified  cases,  and  (sec.  8255)  for 
aji  tUHdavlt  to  be  made  by  tbe  plaintiff,  bis  agent 
or  attomev  of  the  amount  of  tbe  debt  or  de- 
mand, and  that  it  is  Justly  due,  and  as  to  other 
matters.  In  MiUJuU  v.  PiUi,  61  Ala.,  319, 
In  1878,  an  affidavit  for  an  attachment  was  made 
under  this  statute,  by  an  attorney  for  the  plaint- 
Ifts,  who  swore  tbai  he  is  informed  and  believes 
and,  therefore,  states  that  the  debt  was  due, 
that  the  debtor  and  creditors  resided  out  of  the 
S04]  State  of  Alabama,  and  that,  according  to  the 
best  of  affiant's  knowledge  and  belief,  certain 
facts  existed  which  tbe  statute  required  to  be 
shown  by  tbe  oatb  of  the  plaintiff,  bis  agent  or 
attorney.  It  was  objected  bj  the  defendant, 
that  tbe  recital  in  tbe  affidavit,  that  tbe  depo- 
nent was  informed  and  believed  that  the  defend- 
ant was  Indebted,  etc.,  impaired  tbe  efficiency 
of  his  averment,  tbereupon  made,  of  such  in- 
debtedness. But  tbe  court  held  otberwise.say 
Ing  that  it  was  almost  impossible  tliat  an  at- 
torney residing  in  the  State  could,  where  tbe 
parties  residea  out  of  it,  absolutely  know  that 
the  debt  was  still  due  and  un[}uid ;  that  other 
causes,  for  which  attachments  might  issue  and 
which,  under  the  statute,  must  be  as  positively 
Bworn  to  by  affidavit,  as  the  indebtedness  of  de- 
fendants, were  of  a  nature  which  prevented  it 
from  being  positively  knowu  whether  they  wera 
true  or  not;  and  that,  if  the  person  who  by  law 
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might  make  the  oath,  must  positively  know 
than  to  he  true  befonhe  could  swear  to  than, 
it  could  hardir  evw  happen  that  such  causes 
would  be  available  in  any  instance.  These  views 
properly  apply  to  the  case  of  a  special  agent  of 
tbe  General  lAnd-Offico  who  is  making  oath  to 
the  property  of  tbe  United  States  in  pme  logs. 

A  like  ruling  was  made  by  tbe  Supreme  Court 
of  Louisiana,  in  Bridget  v.  WiUianu.  1  Mart. 
(N.S.),  98.  The  statute  allowed'an  agent,  in  an 
attachment  case,  to  swear  to  the  debt.  He  swore 
to  it,  to  the  best  of  his  knowledge.  The  court 
held  that,  to  give  effect  to  tbe  statute,  the  agent 
must  be  allowed  to  swear  In  the  only  manner 
In  which  be  could  safely  swear,  except  In  some 
few  particular  cases,  nunely:  to  the  best  of  his 
knowledge  and  belief. 

As  to  the  bond,  it  Is  provided  by  section  1001 
of  the  Revised  Statutes, that  whenever  any  proc- 
ess issues  from  a  Circuit  Court,  by  the  United 
States,  no  bond,  obligation  or  other  security 
shall  be  required  from  the  United  States,  eitlier 
to  prosecute  tbe  suit  or  to  answer  in  damages 
or  costs.  Tbe  adoption  of  the  state  practice 
"as  near  as  may  be  does  not  have  the  effect  to 
abrogate  tbe  provision  of  section  1001,  so  as  to 
requure  the  United  States  to  siTe  a  bond  for 
costs  and  damages,  as  a  condluon  of  obtaining 
tbe  order  of  seizure,  or  to  require  them  to  give 
tbe  bond  provided  for  In  section  3943  of  the  CM 
Alabama  Code.  It  has  been  held  that  the  United 
States  are  relieved  by  section  1001  from  giving 
the  undertaking  required  from  a  plaintiif  by 
section  783  of  the  Revised  Statutes  of  the  Dis- 
trict of  Columbia,  on  issuing  an  attachment. 
U.  8.  V.  Ottman  28  Int.  Rev.  Rec.,  294. 

The  order  made  )fy  the  circuit  court,  June  9, 
1880,  dimokinq  the  order  for  As  teiwre  of  tite 
property  and  directing  the  marshal  to  restore 
the  property  seized,  and  its  order  of  January 
18,  1881,  denying  the  motion  to  vacate  tbe  order 
of  June  9,  1880,  are  reverted  and  tha  eate  it  re- 
manded to  that  court,  with  direction  to  vacate 
tbe  order  of  June  9,  1860,  and  to  take  such  fur- 
ther proceedings  in  the  suit  as  may  be  accord* 
Ing  to  law  and  not  InconsIsteDt  with  this 
odnlon. 

True  copy.  Test:  _ 
James  H.  IfoEonner,  Clerk,  Sup.  Court,  XT.  8. 


PACIFIC  RAILROAD  OF  MISSOURI, 
Appt., 
e. 

MISSOURI  PACIFIC  RAILWAY  COMPA- 
NY, CORNELIUS  K.  GARRISON  kt  ai* 
(See  B.  C  Beporter'B  ed..  fl05-«&> 

^ecloture  of  mortgage  on  railroad— demurrer 
—former  a^udteaUon — (target  of  fraud- 
equity  juTiedictionr—laeJtet  in  ping  JnU-^raU- 
fication  of  action  of  direetore—tubeeguant  par- 
tia— jurisdiction  dependent  oneiUeenAip. 

•  In  18TB,  K.  brouffbt  Rsult  in  a  Clrcutt  Court  of  the 
United  Statce  in  Hlsaourl,  to  foreclose  a  morttfUe 
oo  a  railroad,  inakiug  the  railroad  corporatloii  (« 
citizen  of  Missouri)  and  otbera,  dcrnndante.  Then 
WAS  adocrco  of  sale  and  a  sole,  and  it  vas  conflnned 
in  October.  1878.  In  February,  1877,  the  Oorporatloo 
appealed  to  this  oourt.  Tbe  case  was  alOrmed  hers 

•Head  notes  bjr  Mr,  Juttiee  Blatobvobd. 

^     111  U.  8. 
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In  April.  1860.  In  June,  1880,  the  Corporation  fOeA 
s  bUI  In  the  Hune  oourt  wunit  anoLber  Ulssourl 
oorporatloa  (s  oltisen  of  HlMoorl)  and  otlier  olti- 
■eni  of  HisaourL  ulefflnff  fraud  In  faot  In  the  fore- 
closure nitt,  in  the  oonduot  of  the  soUoitor  and  dl- 
reotora  of  the  corporation  defendant  In  that  suit, 
and  pravliur  that  the  decree  In  the  K.  niit  be  get 
uiOe.  OndanuirertotheUUtbeld: 

1.  l%e  record  In  the  K.  nit,  not  bedmr  made  a  part 
of  the  bUl  or  the  record  in  thia  cult,  could  not  be  re- 
ferred to: 

2.  TbeobarvMOf  fraud.  In  the  bill,  were  ■uffldeot 
to  warrant  the  diaoovery  and  zeliefbaNd  on  those 


t,  TbecaseBetforthlnthebtll.belqffoneshowlng 
that  no  real  defease  was  made  In  tiie  K.  suit,  because 
of  the  unfaithful  oonduct  of  the  soUoltor  and  di- 
rectors of  the  defendant  In  that  suit,  was  one  of 
which  a  court  of  equity  would  t&ke  coimlEaDoe: 

4.  There  was  no  laches  in  filing  the  bill,  as  the  time 
during  which  the  appeal  to  this  oourt  was  pending 
could  not  be  counted  against  the  plaintiff; 

5.  As  the  bill  iliowed  nostlle  control  of  the  corpo- 
rate affairs  of  the  plainUff  hy  its  dlrecton  during 
the  period  covered  by  the  K.  suit,  mere  knowledge 
by,  or  notice  to,  the  plaintiff,  ur  lis  directors,  or  of- 
ficers, or  itookfaoldMB.  of  the  facts  alleaod  in  the 
bill,  during  that  period,  was  unimportant,  a  case  of 
acquiescence,  assent,  or  raUfloatlon,  or  of  the  inter- 
vention of  the  rights  of  innocent  purchasers,  not 
beltif  shown  by  the  bUI,  and  the  corporation  harlng 
•ctoa  promptiy  when  treed  from  the  oootrol  of  such 
directors; 

A.  It  did  not  follow  that  parties  who  became  in- 
terested in  tlMplaintllTs  oorpcntUon,  with  knowl- 
edge of  the  matten  set  forth  in  the  bill,  were  enti- 
tled to  the  same  standing  as  to  relief  with  those  who 
were  Interested  in  the  corporation  when  the  trans- 
actions complained  of  ocouiTed. 

r.  The  Circuit  Court  had  Jurlsdictton  of  the  bill, 
although  the  plaintiff  nnd  some  of  the  defendants 
WMO  citizens  of  Missoi  i  >-i. . 

[No.  84ft.] 

Argued  Apr.  tS,t4,lS84.  Decided  Majf.  6, 18S4. 

APPEAL  from  the  Circuit  Court  of  tlieUnited 
States  for  the  Eastern  Di-stiict  of  Afissourl. 
The  history  and  facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court 

Meure.  N.  A.  Cowdrey.  D.  H.  Chiunber- 
X&in  and  Win.  B.  Uorttbhaer,  for  appellant. 

J/«s«n.IIelviUoC.Day  .Wager  SwAjrae 
ajad  John  F.  Dillon,  for  appellees. 

Mr.  JuHiee  Blatehlbrd  deliTered  Oieopln- 
l.on  of  the  court: 

On  the  26th  of  June,  1880,  the  Pacific  Rail- 
voad  of  Hissouri,  a  Mueouri  Corporation,  tiled 
SL  bill  in  equity,  in  the  Circuit  Court  of  the 
United  StatesfortbeEastem  Diatrictof  Missouri, 
against  the  Missouri  Pacific  RfUlway  Company, 
another  Missouri  Cor{>oTatIon,  andTariouaioai- 
vidual  defendants,  citizens  of  Altasouri,  Massa- 
chusetts and  New  York,  and  a  New  York  corpo- 
ration. Themainobjectofthebillistoinipeach 
and  vacate,  for  alleged  fraud  in  fact,  a  decree 
mode  by  that  court,  June  6. 1876,  foreclosing  a 
mortgageonrailroadpropertyt^lheplaiDtiff  and 
orderiDg  its  sale.  The  sale  was  made  Septem- 
ber 6, 1876,  it  was  confirmed  by  the  court,  Oc- 
tober 7, 1876,  and  a  deed  was  given  October 
34,  1876,  by  the  master  to  the  purchaser,  who 
was  James  Baker.  The  decree  was  made  in 
a  suit  brought,  November  11,  1875,  by  one 
Ketcbum,  a  citizen  of  New  York,  against  the 
present  plaintilT,  and  various  citizens  of  Mis- 
souri and  New  York,  to  foreclose  a  mortgage 
given  by  the  present  plaintiH,  July  10,  1875, 
on  its  railroad  and  other  property,  to  Henry 
F.  Vail  and  James  D.  Hah,  trustees,  called  the 
"third  mortage,"  to  secure  a  proposed  issue  of 
bonds  of  14.000,000.  On  the  fln4  of  February, 
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18T7,  the  present  plaintiff  took  an  appeal  to  this 
court  from  the  decree  of  June  6,  1876,  and  from 
the  order  confirming  the  sale.  The  case  wai 
returnable  at  October  Term,  1877,  was  beard 
here  in  January,  1880,  was  decided  in  April,  [SQ 
1860,  the  decree  below  being  affirmed,  and  a 
rehearing  was  applied  for  and  was  denied  Sbty 
10,  1880.  See,  E.  B.  Co.  v.  Keklium,  101  U.  8., 
380  [XXV.,  032].  This  bm  was  then  promptly 
filed. 

Copies  of  the  bill  in  the  Eetchum  suit  and  of 
the  decree  and  the  deed  of  the  master  and  tlie 
order  of  the  court  approving  the  deed,  are  an- 
nexed to  and  made  a  part  of  the  bill  In  this  sulL 
The  material  allegatioiu  of  the  latter  are  these: 
G.  £.  Garrison,  James  Seligman  and  Pierce, 
three  of  the  defendants  in  this  suit,  were  made 
co-plaintiffs  in  the  Eetchum  sidt,  before  the  de- 
cree was  entered,  and  their  solldtors  were  di- 
rected to  receive  their  infitructions  from  and  be 
advised  by  said  B^cr,  who  was  the  solicitor 
of  this  plaintiff,  and  they  did  follow  Baker's 
instructions.  The  decree  was  procured  to  be 
made  by  the  court  by  false  and  fraudulent  r^ 
reseotations  made  by  the  defendants  herein. 
The  decree  and  the  master's  deed  designedly  and 
fraudulently  embiiiccd  more  and  other  property 
of  this  plaintiff  tlian  was  embraced  in  the  moit- 
ga^  being  foreclosed.in  the  following  language, 
which  was  interpolated  without  the  knowleoge 
of  this  pluinUff,  tiz.:  "  Including,  among  otiier 
things,  the  track  on  Poplar  Street,  and  the  levee 
in  the  City  of  St.  Louis,  commonly  known  as 
the  '  Poplar  Street  track.'  "  the  value  of  which 
property  is  more  than  $200,000.  All  of  the  de- 
fendants in  this  suit  (only  three  of  whom.  Ba- 
ker, Vail  aud  Fish,  were  defendants  in  the  Eetch- 
um suit,  and  four  others  of  whom  Eetchum,  C. 
E.  Garrison,  James  Seligman  and  Pierce,  were 
plaintiffs  in  the  Eetcbum  suit)  had  knowledge 
of  and  were  parties  to  the  frauds  herein  com- 
plained of,  either  at  their  inception  or  by  sub- 
sec^uent  subrogation.  The  At^an^ic  and  Pacific 
Bailroad  Company,  which  will  hi  called  the  At- 
lantic Company,  was  the  lessee  of  this  plaint- 
iff's railroad,  under  a  lease  a  copy  of  which  is 
annexed  to  the  bill  as  an  exliibit,  and  which 
this  plaintiff  asks  leave  to  refer  to  with  the  same 
effect  as  if  it  were  set  out  at  length  in  the  bill, 
and  was  in  possession  of  the  property  of  this 

{)latDtiff.  By  the  terms  of  said  lease  the  At- 
aotic  Company  assumed  certain  obUgations,  in- 
cluding the  payment  of  a  rental  to  this  pUunt- 
iff,  being  unable  to  pay  which  its  managers 
sought  to  evade  its  obligation  by  destroying  this 
plaintiff.  On  and  before  June.  1872,  the  chief  [Sa 
olbccrs  and  directors  of  the  Atlantic  Company, 
who  were  Andrew  Pierce,  Jr.  .Joseph  Seligman, 
A.  V.  Stout,  and  others  unknown,  procured  the 
ownership  or  control  of  a  majority  of  this  plalot- 
iJI's  stock,  for  the  avowed  purpose  of  procur- 
ing control  of  all  its  assets  and  road;  and,  in 
execution  of  such  purpose,  said  directors  and 
officers  procured  the  execution  of  said  lease  be- 
tween tlie  two  roads,  on  June  29.  1872.  Upon 
the  execution  of  the  lease,  the  Atlantic  Com- 
pany became  possessed  of  all  the  property  and 
franchises  of  this  plaintiff,  and  at  all  timet 
since,  this  plaintiff  has  not  been  in  control  of 
any  of  its  property,  except  to  receive  rents  un- 
der the  lease,  from  June,  1872,  to  July,  1870. 
Since  the  making  of  the  lease,  thestockbolden 
of  tl^  ^tointiff  Eato  been  paid  all  dues  under 
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tLelease,  to  July,  1876.  All  interest  on  its  bonds 
was  alBO  paid,  and  this  plaintiff  was  not  In  de- 
fault on  any  mortgage  liabili^  which  existed 
when  the  lease  was  made.   During  the  lease, 
the  Atlantic  Companr,  1^  falseandfraudulent 
t^resentatlons  that  this  plaintiff  was  indebted 
io  it  for  improvements  made  on  this  plaintiff's 
property,  procured  the  execution  by  this  plaint- 
iff of  three  issues  of  bpnds,  namely:  income 
bonde,  for  $1,600,000;  improvement  Donds,  for 
■t2,000,000;  third  mortgage  bonds,  so-called, 
for  $4,000,000.  The  pcocecda  of  all  of  said  Is- 
fluea  of  bonds  went  to  the  Atlantic  Company  or 
the  persons  by  whose  false  and  fraudulent  ac- 
tion their  issue  was  procured.  At  or  before  No- 
vember 11,  1875,  when  thfa  Ketehum  foreclos- 
ure suit  was  begun,  the  Atlantic  Company  was 
indebted  to  various  persons  and  corporations, 
whose  names  are  set  forth.   G.K.  Garrison,  on 
bis  examination  in  the  Ketehum  suit,  said  that 
be  was  one  of  the  complainants  In  tbat  suit  and 
the  owner  of  over  $1,500,000  of  the  third  mort- 
gage bonds,  and  represented  the  owners  of  the 
rest.   By  the  terms  of  the  lease  the  Atlantic 
Comi^ny  undertook  to  pay  all  the  debts  of  this 
plaintiff,  as  well  as  all  operating  and  repairing 
expenses,  and  all  interest  on  bonds  to  be  issued 
after  the  date  of  the  lease,  for  extending  ita 
lines,  buying  rolling  stock,and  rentals.  The  pre- 
tended incr^se  of  mortg^c  debt  of  $4,000,000, 
between  July  1, 1871,  and  July  10.  1875.  U  fic- 
titious, fraudulent,  without  condderation,  and 
[509]  contrary  to  the  laws  of  Missouri.  The  net  in- 
come of  this  plaintiffs  road  from  the  date  of 
the  lease  to  December  31. 1874,  was  $739, 173.68. 
The  recitals  in  the  third  mortgage  bonds,  that 
they  were  issued  to  procure  additional  rolling 
stock  for  this  plaiotiirs  road,  were  false.  This 
plaintiff  had  no  legal  capacity  to  execute  the 
third  mortgage  or  to  issue  $4,000,000  of  bonds. 
The  law  of  Missouri  only  authorized  mortgages 
of  railroad  property  for  certain  stated  purposes, 
and  no  issue  of  bonds  is  valid  without  the  vote 
of  the  stockholders.   The  only  pretended  au- 
thority for  making  the  third  mortgage,  a  copy 
of  wliich  is  annexed  to  the  bill,  ia  shown  a 
circular  and  form  of  proxy  issued  to  the  stock- 
holders by  Mr.  Hays,  President,  of  which  cop- 
ies are  attached  to  the  bill.   The  circular  and 
proxv  do  not  authorize  the  mortgage  of 
$4,000,000  or  of  onv  amoiwt  whatever.  The 
Atlantic  Company  aid  not  negotiate  absolutely 
any  of  the  $2,000^00  of  improvement  bonds,but 
used  them  to  aid  its  own  credit,  and  several  of 
Its  directors  and  officers  oi  this  plaintiff  were 
indorscrs  on  obligations  of  the  Atiantic  Com- 
pany secured  by  said  bonds.   The  third  mort- 
gage was  procured  to  be  executed  fraudulently, 
to  be  used  as  additional  security  for  said  in- 
'dorsemcnts,  and  $2,600,000  of  the  third  mort- 
gnee  bonds  were  used  to  secure  the  payment  of 
obligations  of  the  Atiantic  Company;  and  said 
Garrison  and  Selignian  and  the  defendant  Sage, 
with  full  knowledge  of  these  facta,  bought  at 
heavy  discount  the  past  due  obligi^ons  of  the 
Atiantic  Company,  with  the  accompanying 
third  mortgage  bonds.   Some  of  the  directors 
-and  former  officers  of  this  plaintiff  were  inter- 
ested in  the  bonds  or  the  obligations,  and  vig- 
orously prosecuted  the  foreclosure  suiL  to  the 
■destruction  of  Oaa  interests  of  the  stockholders 
<it  this  plitintiff.  The  defendants,  Stout,  Fish. 
D.  R.  Garrison,  Samuels,  W.  R.  Oarrison  ud 
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C.  K.  Oarrison  were,  during  all  these  transac- 
tions, up  to  the  commencement  of  the  foreclos- 
ure suit,  cither  directors  of  tbfe  Atlantic  Com- 
pany, or  of  this  plaintiff  or  creditorsof  or  other- 
wise interested  in  the  Atlantic  Company,  and 
benefited  iiy  said  frau^,  and  were  fully  cog- 
nizant of  t£ie  creation  of  said  fraudulent  bonds 
and  of  said  fraudulent  acts  and  are  not  holders 
in  good  faith  of  said  Uiird  mortgage  bonds.  The 
defendant.  C.  K.  Oarrison,  agreed  with  Andrew  [510] 
Pierce,  Jr.,  Baker  and  D.  R.  Oarrison,  that  if 
tl^y,  contndling,  as  thev  did,  the  defense  to 
the  Ketehum  suit,  would  consent  to  a  decree 
therein  In  the  manner  and  form  in  which  con- 
sent to  the  enby  of  said  decree  was  given,  he 
would  pay  all  their  liabilities  in  connet^on  with 
the  Atlantic  Company.  Pursuant  to  such  agree- 
ment, said  Oarrison  did  pay  said  liabilities  and 
took  the  improvement  or  third  mortgage  bonds 
which  wore  held  as  collateral,  and  thereupon 
said  Fierce,  Baker  and  D.  R.  Oanison  caused 
said  decree  to  be  entered,  and  falsely  set  forth 
that  this  plaintiff  consented  to  the  decree  and 
authorized  the  action  of  Baker  in  the  premises. 
Prior  and  subsequent  to  November  1,  1876, 
Baker,  one  of  the  directors  of  this  plaintiff  and 
ite  general  attorney,  with  Andrew  Pierce,  an- 
other director,  and  others  unknown,  confeder* 
ated  with  some  of  the  defendants  herein,  to  in- 
stitute  proceedings  to  foreclose  the  third  mort- 
gage for  the  mtire  $4,000,000,  in  order  to  ob- 
tain  the  entire  property  for  theoLselveif  for 
greatly  less  than  Its  r^  value .  In  execution  of 
this  sdieme,  they  procured  the  bill  of  foreclos- 
ure in  the  Ketehum  Case  to  be  printed  prior  to 
November  1, 1875,  and  filed  in  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Distrir-t  of 
Missouri,  and  procured  the  complainant,  Keteh- 
um, to  allow  his  name  to  be  used  therein,  uid 
the  bill  was  sworn  to  before  the  coupons  were 
in  default  and,  witiiout  waiting  the  six  months 
required  by  the  trust-deed,  or  procuring  the  re- 
quest of  the  requisite  number  of  bondholders, 
tney  b^ansuit.    Baker  admitted  service  of 
subpoena  in  the  name  of  this  plaintiff,  without 
authority,  and  without  authority  filed  the  an- 
swer of  th^  plaintiff,  falsely  admitting  the  due 
and  lawful  execution  of  the  mortgiu;e  and  the 
liability  of  this  plaintiff  to  pay  the  bonds,  well 
knowing  the  said  facts  invalidating  the  bonds. 
As  a  paxt  of  the  fraudulent  schemes  of  the  de- 
fendants, no  replications  were  ever  filed  to  put 
the  cause  at  issue;  no  reference  was  ever  made 
to  a  master,  so  as  to  truly  inform  the  court  of 
the  character  and  amount  of  the  debt;  the  cause 
was  hurriedly  disposed  of,  without  waiting  for 
the  three  months  allowed  by  the  rules  of  that 
court,  inequity;  no  defense  was  ever  undertak* 
en  to  be  interposed  at  any  stage  of  the  proceed-  [51x1 
inga  by  Baker,  who  pretended  to  act  as  solicitor 
for  this  plaintiff,  but  who  really  acted  for  An- 
drew Pierce,  W.  R  Oarrison,  C.  K.  Oarrison, 
Russell  Sage,  James  Seligman  and  others  un* 
Imown,  in  procuring  the  decree  of  foreclosure 
and  the  sale  thereunder;  the  trustees, who  alone 
had  any  right  to  foreclose  the  mortgage,  never 
filed  any  cross-bill  or  prayed  any  relief;  the  re- 
cital in  the  decree,  that  the  cause  Was  heard  on 
proofs,  was  wholly  false  and  fraudulent,  and 
there  never  was  any  judicial  hearing  whatever; 
no  proofs  were  ever  token  or  offered,  but  the  do- 
cnte  was  prepared  and  entered  entirely  by  con- 
sent of  and  colluaively  between  the  complain- 
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ants  and  the  couosel  and  officers  of  this  plaint- 
iff, who  were  both  carrriDg  out  the  conunon 
purpose  of  procuriiiQ:  the  speediest  decree  of 
foreclosure,  for  which  the  acUon  was  oiiginally 
instituted,  and  in  fraud  of  the  rights  and  prop- 
erty of  this  plaintiff  and  without  any  authority 
from  It;  it  was  falae  that  Oarrison,  Fierce  and 
Selieman  were  the  owners  of  the  bonds,  as  re- 
cited in  the  decree,  and  the  complainants  and 
Balcer,  counsel  for  them,  and  the  officers  of  the 
oorpoiation,  conscnUug  to  said  decree,  knew  of 
all  the  facts  invalidating  the  bonds  and  wrong- 
follj  concealed  all  such  facts  from  the  court; 
no  decree  was  entered  decrceiDg  what  debt  was 
due  under  the  mortgage,  or  oniering  the  pay- 
ment  thereof,  or  giving  any  time  or  opportu- 
nity for  redemption;  the  third  mortgage  booda, 
neither  by  their  face  nor  by  any  provision  of 
the  mortgage,  were  due  at  the  time  the  decree 
was  made,  and  no  interest  thereon  was  unpaid, 
except  the  coupons  which  matured  on  the  flrst 
of  November,  1876;  well  knowing  that  there 
was  cash  in  the  hands  of  the  receivers  apirointed 
by  the  court  in  the  case,  and  valuable  real  es- 
tate in  the  City  of  St.  Louis  wbicb  could  be  sep- 
arately sold,  which  was  far  more  than  suflBcient 
to  pay  the  entire  amounted  interest  justly  due 
on  the  mortgage  debt,  even  If  valid,  the  com- 
plainants and  tiie  attorney  for  this  plaintiff, 
Jointly,  and  for  the  purpose  of  defrauding  this 
plaintiff,  procured  the  entry  of  a  decree  to  sell 
the  entire  pro^rty  of  this  plaintiff  to  pay  the 
principal  and  interest  of  the  bonds;  and  the 
whole  amount  of  the  third  mortgage  bonds  were 
not  then  and  have  not  since  b^n  issued,  and. 
In  any  event,  were  not,  to  the  full  sum  of 
$4,000,000,  a  lien  upon  the  premises.  Baker, 
In  pursuance  of  said  fraudulent  understanding, 
purchased  the  property  at  the  sale,  not  for  this 
plointtfT  his  clients,  and  received  a  pecuniary 
reward  from  the  defendant,  the  Missouri  Pacific 
Railway,  for  doing  the  same.    He  bought  the 
property  upon  secret  agreements,  and  m  trust 
for  C.  E.  Garrison  and  his  associates,  for 
#3,000,000,  payable  In  third  mortgage  bonds,  a 
8iun  greatly  less  than  its  actual  cash  value.  C. 
K.  Garrison  was  surety  for  Baker,  as  purchaser, 
fiaker  transferred  his  interest  in  the  purchase 
t.o  the  defendant,  the  Missouri  Pacific  Railway 
<!>7mpany,  which  has  since  held  it.   It  has  is- 
mued  to  the  holders  of  the  third  mortgage  bonds 
■^f  tliis  plaintiff,  bonds  of  itself  for  an  equal 
Amount,  the  third  mortgage  bondholders  receiv- 
ing accrued  interest  in  cssh,  and purchasinKsn 
■^equal  amount  of  the  stock  of  the  Missouri  Pa- 
-^mc  Company.   The  principal  holders  of  the 
'ttiird  niorU:age  bonds  are  and  were  C.  E.  Gar- 
viaon.  Sage,  James  SeligmoD  and  others,  who 
-confederated  to  procure  the  decree.  On  Novem- 
ber 1, 1876,  the  Missouri  Pacific  Company  mode 
a  mortg^e  for  $4,&00,000,to  secure  a  pretended 
and  fraudulent  indebtedness,  in  whidi  mortgage 
the  defendant  the  Central  Trust  Company  Is 
now  mortgagee.  The  defendants,  the  Missouri 
Pacific  Company,  C.  K.  Garrison,  Sage  and 
James  ScUgmnn,  own  and  control,  or  the  same 
are  held  for  their  use,  nearly  the  whole  amount 
of  the  third  mortgage  bonds,  and  all  took  them 
with  full  knowledge  of  the  want  of  authority 
to  issue  them  and  of  their  fraudulent  character. 
As  part  of  s^d  fraudulent  scheme,  the  Atlantic 
Company,  in  1872,  procured  the  passage  of  an 
Act  of  u«  Lcigiauture,  to  enable  the  dlrectozs 
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of  this  plaintiff  to  retain  control  of  the  Coto- 
pany  againstthewiUof thestockbolders.  From 
the  passage  of  said  Act  to  December,  1876,  the 
Atlantic  Company,  through  the  directors  of  this 
plaintiff,  who  were  false  to  their  trust,  have,  1^ 
means  of  said  law,  controlled  the  organization 
and  management  of  this  plaintiff's  corporation. 
The  directors  of  this  plaintiff  did  not  properly 
represent  the  interests  of  its  stockholders,  but 
used  their  position  to  strip  It  of  its  property. 
The  stockholdets  of  thisplunUff,  in  writing,re- 
quested  said  directors  to  resign.Cbat  others  might 
be  appointed  in  their  place,  who  would  pro^ 
erly  attend  to  the  duties  of  their  office,  and  re-  [^li 
quested  them  to  employ  other  counsel  than 
Baker  to  defend  the  Ketchum  suit,  but  said  di- 
rectors allowed  Baker,  who  had  caused  the  Eet- 
chum  complaint  to  be  prepared  before  any  cause 
of  action  arose,  and  had  caused  the  subpoena  to 
be  served  on  himself,  to  put  In  the  answer  ot 
this  ploiotiff  in  said  suit,  when  said  directors 
and  Baker  knew  that  the  averments  admitted 
were  many  of  them  false  in  fact.  The  defend- 
ants, C.K.  Garrison,  W.  R.  Garrison,  Oliver 
Garrison,  D.  R.  Garrison,  Jay  Gould,  RusseU 
Sage,  A.  V.  Stout,  George  J.  Forrest,  WebbM. 
Samuels  and  Jneph  L.  Stephens,  with  others 
unknown,  are  now  or  have  been  duectors  of  the 
defendant,  the  Missouri  I^tcific  Railway  Com* 

Eany  and  in  the  receipt  of  its  income,  and  had 
nowledge  of  all  the  matters  complained  of  and 
were  parties  to  said  frauds  and  have  been,  from 
October,  1876,  to  the  present  time,  in  possession 
of  this  plaintiff's  property. 

Answers  on  oath  to  interrogatories  in  the  bill 
are  required  from  all  the  defendants  except  Bi^ 
ker.  Stout  not  being  made  a  d^enduit  in  the 
prayer  for  process. 

The  prayer  of  the  bill  is,  that  the  improve- 
ment bon(U  and  the  third  mortgage  bonds,  and 
the  two  mortgages  securing  them,  and  the 
mortgage  to  the  Central  Trust  Company  be  de- 
clared void;  that  the  decree  of  foreclosure  in  the 
Ketchum  suit  be  set  aside;  and  that  proper  ac- 
counts betaken  and  this  plaintiff  be  allowed  to 
redeem  and  its  properhr  be  restored  to  It 

The  decree  In  the  Ketchum  suit  states  that 
this  plaintiff,  as  defendant,  appears  by  James 
Baker,  as  Its  solicitor,  and  that  he  appears  as 
defendant.  In  his  own  proper  person,  and  as 
solicitor  for  five  other  defendants,  who  are  not 
defendants  in  the  present  suit  It  also  statea 
that  the  court,  being  fully  advised  In  the  prem- 
ises and  by  the  consent  of  the  [>arties  to  this 
suit,  through  their  solicitors  of  record,  there- 
upon and  in  consideration  thereof  decrees;  but 
the  terms  of  the  consent  are  not  otherwise  set 
forth  in  the  decree. 

There  are  two  demurrers  to  the  bill :  one  by 
the  Missouri  Pacific  Railway  Company,  O.  Gar. 
rison,  D.  R  Garrison,  Samuels  and  Baker;  the 
other  by  Ketchum,  C.  K.  Garrison,  Pierce  and  [5|, 
Stephens,  The  two  demurrers  are  substantial- 
ly identical,  except  that,  in  the  first  one,  O. 
Garrison,  D.  R.  Garrison  and  Samuels  allege 
that  they  are  not  proper  or  necessary  parlies; 
and  in  the  second  one  it  is  alleged  that  the  Cir* 
cuit  Court  has  no  jurisdiction  over  tlie  suit.  In 
other  respects,  each  demurrer  is  as  follows: 
"The  deiWlants  •  •  •  by  protestation, 
not  confessing  all  or  any  of  tne  mailers  or 
things  in  the  said  complainant's  bill  contained 
to  be  true  in  such  manner  and  form  as  the  same 
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ire  therein  set  forth  and  alleged.do  demur  to  the 
snid  bill,  and  for  cause  of  demurrer  show  that 
tlie  said  complainant  has  not,  by  its  said  bill, 
made  such  a  case  as  entitles  it,  in  a  court  of 
equity,  to  any  discovery  from  these  defendants 
res|}ectively,  or  any  of  them,  or  any  relief 
acainst  tbem.as  to  the  matters  ooatalned  in  said 
bul.or  any  such  matters;  and  that  any  discovery 
which  can  be  made  by  these  defendants  or  any 
of  them,  touching  the  matters  complained  of  in 
the  said  bill  or  any  of  them.cannot  be  of  avail  to 
the  said  compt^nant  for  any  of  the  purposes  for 
which  a  discovery  is  sought  against  uieae  de- 
fendants by  the  said  bUlf  nor  enUtle  the  said 
complainant  to  any  relief  in  this  court  touching 
any  of  the  matters  therein  complained  of.  And 
for  further  and  more  specific  nounds  of  demur- 
rer these  defendants  aver  as  follows,  to  wit:  1. 
If,  or  in  80  far  as,  the  said  bill  of  complaint  la 
to  be  treated  and  regarded  as  a  bill  of  review  for 
errors  apparent  in  the  record,  then  it  clearly  ap- 
pears that  the  time  limited  by  law  for  the  bring- 
ing of  Buch  a  bill  of  review  had  elapsed  long 
prior  to  the  brin^g  of  the  present  suit ;  and 
also  that  said  decree  has  been  affirmed,  on  ap- 
peal, by  the  Supreme  Court  of  the  United 
btatea.  If,  or  in  so  far  as,  the  said  bill  of  com- 
plaint is  to  be  regarded  and  treated  as  a  bill  of 
review  instituted  upou  tlie  discovery  of  new 
matter  or  bnscd  upou  ciTOrs  not  apparent  of 
record,  then  it  apjiears  that  no  leave  of  this 
court  lias  been  obtained  for  the  filing  of  such  a 
bill  of  review.  Itdoes  nota|tpcar,in  the  bill  of 
complaint  or  otherwise  that  the  mutters  of  com- 
plaint therein  set  forth  were  not  known  to  the 
complainant  at  the  time  of  the  pendency  of  the 
foreclosure  or  tlint  they  could  not  liuve  been 
therein  set  forth  or  determined:  and  the  bill  of 
complaint  discloses  such  negligence  and  laches 
In  the  institution  of  the  suit  as  destroys  cora- 
pl^nant's  right  to  the  relief  prayed  for.  3. 
[S15]  The  bill  of  complaint  contains  no  description  of 
the  property  mortgaged  or  covered  by  the  de- 
cree, and  in  reference  to  which  relief  is  sought 
tobehad.  8.  The  bill  of  complaiDt  fails  to  set 
forth  the  bill  of  complaint  or  ue  decree  in  the 
proceeding  sought  to  be  assailed,  or  the  tenor  or 
purport  thisreof,  all  of  which  things  should  ap- 
pear In  the  body  of  the  bill  of  complaint,  in  or- 
der to  entitle  the  complainant  to  any  relief  or 
discovery.  4.  The  averments  of  the  bill  of 
complaint  show  that  thecomplainant,evcQif  its 
bill  is  to  be  treated  as  an  original  one  and  not  a 
bill  of  review,  should  be  precluded  by  its  own 
laches  and  neglect  from  now  instituting  the 
present  proceeding;  for,  it  Is  nowhere  averred 
that  the  complainant  or  its  stockholders  were  at 
any  time  ignorant  of  the  various  all^^  frauds 
complained  of;  and,  on  the  other  hand,  it  does 
appear  that  the  complwnant  and  its  stockhold- 
ers  were,  all  along,  aware  of  all  the  facts  now 
sought  to  be  assigned  as  grounds  for  relief  and 
discovery  In  the  bill,  and  that  the  complainant 
could  have  instituted  its  suitunder  the  authority 
of  the  officers  now  representlnK  It,  as  early  as 
March,  1877.  and  that  the  stocKholders  of  com- 
plainant  baa  the  means  end  remedies  to  have 
averted  the  alleged  wionn,  as  well  as  the  ren- 
dering of  the  decree  and  me  foreclosure  of  the 
pn^Mity  now  complained  of,  in  so  far  as  they 
may  have  had  any  Just  defenses  thereto.  B .  It 
affirmatively  appears,  by  sold  bill  of  complaint. 


in  conjunction  with  the  exhibits  sought  to  b* 
made  a  part  thereof,  that  the  said  stockholders 
of  the  complainant,  having  full  knowledge  of 
all  the  matters  now  sought  to  be  set  up  as 
grounds  of  relief  and  discovery  in  this  case; 
were  allowed  full  opportunity  to  interpose  any 
and  all  objections  they  might  have  to  the  ren- 
dering of  said  decree,  and  not  only  ^ed  to  do 
so  but  actually  assented  to  raid  decree  In  man- 
ner and  form  as  it  was  rendered,  and  that  the 
said  stockholders  actually  assented  to  and  rati- 
fied the  sale  of  the  property  which  was  mad* 
under  and  bv  virtue  of  the  foreclosure  proceed- 
ings. 6.  The  bill  of  complaint  fails  to  aver 
that  its  stockholders  were  at  the  time  l^wont 
of  the  various  facts  alleged  as  occurrmg  and 
existing,  prior  to  the  foreclosure  suit  or  during 
the  pendency  of  said  suit,  or  that  they  were  In 
any  way  precluded  from  making  any  defenses 
tliat  they  might  have  to  said  decree  or  fore- 
closure, all  which  averments,  under  the  facts 
and  circumstances  of  this  case,  should  be  made 
to  upeor  by  the  UIl  ot  oomualnt,  In  order  to 
entitle  It  to  any  relief  or  ducovery.  7.  The 
said  bill  of  complaint  is  altogether  vague,  un- 
certain and  inconsistent  in  its  various  aver-  [516] 
ments,  and  abounds  in  prolix,  redundant  and 
impertinent  matters,  and  it  is  not  such  a  bill  aa, 
under  the  course  of  proceedings  In  chancery 
and  of  this  court,  these  defendants  ought  to  be 
called  upon  to  make  plea  or  answer  to.  8. 
There  Is  a  defect  of  material  and  necessary 
parties  defendant  in  said  suit ;  for  it  appears, 
from  said  bill  of  complaint,  that  J.  B.  Colgate 
&  Co.,  D.  L.  Caldwell,  the  National  Bank  of 
Commerce  of  New  York,  the  National  Shoe 
and  Leather  Bank,  Andrew  Pierce,  as  well  as 
other  corporatiunsaDd  individuals  and  especial- 
ly the  officers  of  the  Atlantic  and  Pacific  Rail- 
road Company  at  the  time  of  the  perpetration 
of  ih.6  alli^ed  frauds,  and  the  former  olticersof 
the  Pacific  Railroad,  are  necessary  and  proper 
parties  to  the  suit,  in  order  to  the  obtaimng  of 
the  relief  sought  to  be  had  in  the  bill  of  com- 
plaint 9.  The  thirty-fourth,  thirty-seventh, 
thirty-eighth,  thirty-ninth,  fortieth,  for^-first 
and  forty-second  clauses  of  the  bill  of  compldnt 
contain  matters  and  allegations  that  are  entirely 
immaterial  and  irrelevant  and  aU  of  which 
have  been  adjudicated  against  the  complidn- 
ant,  on  appeal,  hy  the  Supreme  Court  of  the 
United  States." 

The  demurrers  were  brought  to  a  hearing  and 
were,  by  consent,  ordered  to  stand  as  demnrreta 
for  the  Central  Trust  Company  and  were  sus- 
tained. 2  McCrarv,  227.  The  phOntifT  elected 
to  abide  by  the  bill  and  it  was  dismissed,  and 
theplaintiiS has  appealed 

Tnc  Circuit  Court  in  Its  opinion,  regarded 
the  bill  as  an  original  bill  to  impeach  the  prior 
decree  for  fraud,  and  not  as  a  bill  of  review  up- 
on newly  discovered  facts  and  evidence.  It  held 
the  hill  to  be  insufficient,  for  want6f  an  affirm- 
ative allcgaUon  that  the  plaintill  was  ^noraut, 
during  the  pendency  of  the  original  suit,  of  the 
facts  set  up  in  the  bill,  much  less  that  it  was  un- 
able, after  due  diligence,  to  ascertain  and  plead 
Uiem.  The  court  added:  "But  the  demurrer  [517] 
goes  further,  and  raises  the  question  whctlier 
the  bill  and  exhibits  do  not  show  affirmatively, 
that  the  present  complainant,  through  its  stock- 
holders, had  notice  of  the  forodoaure  suit, 
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knowledge  of  the  defense  now  insisted  upon 
against  ue  third  mortgage  bonds,  and  ample 
opportunity  to  moke  that  defense. 

It  ifl,weuiink,  Tery  clear,  that,  in  considering 
the  question  of  noucc,  no  distinction  can  be 
made  between  the  corporation  and  its  officers 
and  stocfcholdcTB.  We  cannot  separate  them  and 
Bay  the  officers  and  stockholders  knew  of  the 
fraud  but  the  corporation  did  not.  If,  therefore, 
the  stockholders  were  advised  of  the  foreclosure 
suit,and  of  the  facts  now  charged  as  constitutlDg 
fraud  in  the  execution  of  the  bonds  and  mort- 
ga^  sued  on  therein,  and  had  an  opportunity 
to  mtervene  and  defend,  and  did  not  do  so,  the 
cocporation  is  concluded  by  their  laches.  That 
the  stockholders,  as  a  body,  were  advised  of  the 
foreclosure  suit  and  took  action  looking  to  its 
defense,  and  that  they  did  not  rely  upon  the 
officers  of  the  corporation,  bat  distrusted  and 
antagonized  them,  is  clear  from  the  allegations 
of  the  forty-fifth  count  of  the  bill,  by  wluch  It 
is  charged  that  the  stockholdei's,  in  writing,  re- 
quested the  directors  to  resign,  that  others  might 
be  appointed  in  their  place,  who  would  prop- 
erly attend  to  the  duties  of  their  office;  also, 
that  the  stockholders  requested  said  directors  to 
employ  coimBel  other  than  James  Baker  to  de- 
fend tne  suit  of  Ketchum." 

The  court,  in  its  opinion,  then  makes  refer- 
ence to  various  matters  which,  it  states,  appear 
in  the  record  of  the  Ketehum  Case,  that,  at  a 
meeting  of  stockholders  held  in  March,  1876, 
at  St.  Louis,  several  months  before  the  decree 
of  foreclosure  was  made,  a  resolution  was 
adopted  requesting  the  directors  toemploy  coun- 
sel to  aid  in  tlie  defense  of  the  foreclosure  suit: 
that  the  stockholders  or  their  managing  com- 
mit (re  oftcrwai-ds  assented  to  the  decree;  and 
that  the  ytockholders  knew  the  facts  now  set 
up  by  wwy  of  defense. 

The  record  in  the  Ketchum  suit  is  not  before 
us,  on  this  appeal.   The  only  allegation  in  the 
bill  in  regard  to  it  is  this:  "  Your  orator  prays 
liberty  to  refer  to  the  flies  and  records  of  aud 
Qnited  States  Circuit  Court,  in  the  case  of 
1*3   KeteJtumv.  Pacific  R.  B.  Co.  «3(  ai.,  to  show  the 
collusive,  irregular  and  fraudulent  character  of 
the  legal  proceiedings  instituted,  with  advice  of 
said  Baker,  the  counsel  of  your  orator,  to  sell 
all  its  property  for  the  enforcement  of  a  secu- 
rity which  your  orator  avers  to  be  fraudulent 
and  void,  and  for  which  your  orator  hod  re- 
ceived no  valuable  consiomtion."  There  Is 
not,  in  the  record  on  this  appeal,  any  stipula- 
tion that  the  Ketchum  record  be  considered  as 
a  part  of  the  bill,  nor  is  it  identified  in  any  way . 
It  is  no  part  of  the  transcript  certified  from  the 
Circuit  Court.   The  clerk  of  that  court  cer- 
tifies that  what  is  before  us  is  "A  true  transcript 
of  Uie  record  in  case  No.  1,677,  of  Pacific  Itail- 
Toad  (of  Missouri),  plaintiff,  against  Miaaauri 
J^idjie  Maiheap  a  at.,  defendants,  as  fully  as 
the  same  remain  on  file  and  of  record  in  said 
case  in  my  office."   It  follows,  that  the  record 
tn  the  Ketc/tum  Ca$e  was  never  made  part  of  the 
record  in  this  case,  so  far  as  appears  from  the 
only  record  which  is  before  this  court,  on  this 
appeal.   In  regard  to  the  bill  in  the  Ketchum 
suit,  and  the  decree,  and  the  master's  deed,  and 
the  order  approvine  the  deed,  they  are  made  a 
port  of  the  bill  in  this  suit,  and  identified  by  the 
annexing  of  copies.   But  the  statement  in  the 
bill  that  (he  {t&Intifl  prajs  liberty  to  refer  to 
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the  flies  and  records  of  the  Circuit  Court  in  the 
Ketchum  suit,  to  show  such  and  such  things, 
can  be  of  no  force  or  effect  to  allow  eitber 

party  to  claim,  in  this  court,  the  right  to  pro- 
duce or  refer  to  anvthing,  as  answenog  the  de- 
scription of  such  files  and  records,  whicn  it  mar 
assert  to  be  such,  or  as  being  what  the  Circuit 
Court  considered  as  before  it.  One  of  the  as- 
signments of  error,  on  this  appeal,  is  that  the 
Circuit  Court  considered  matters  outside  of  the 
record,  and  matters  not  embraced  in  the  bill. 
We  are  of  opinion  that  this  court  cannot  con- 
sider anything  which  is  not  contaioed  in  the 
bill  and  the  exhibits  which  are  annexed  to  it, 
and  that  it  cannot  look  into  anything  otherwise 
presented  as  the  files  and  records  of  the  Ketch- 
um  suit,  or  of  any  other  jffoceedings  in  any 
court,  for  the  purpose  of  determining  the  qoee- 
tioDfi  aiising  on  the  demurrers  to  this  bill. 

The  decision  of  the  Circuit  Court  was  placed 
upon  the  ground  that  the  stockholderSfbeingdls-  ^ .  ■ 
satisfied  with  the  action  of  the  directorsand  the 
attorney  of  the  company  in  defending  the  fore- 
closure suit,  were  put  on  inquiry  and  bound  to 
do  whatever  it  was  in  tlieir  power  to  do  to  pro- 
tect their  interests;  that  any  individual  stock- 
holder was  at  liberty  to  apply  to  the  court  for 
leave  to  intervene  and  defend;  that  the  stock- 
holders were  parties  in  interest  and,  upon  rep- 
resenting that  fact  to  the  court  and  showing  that 
the  officers  were  not  defending  in  good  faith, 
they  would,  witliout  doubt,  have  been  allowed 
to  defend;  and  that  stockholders  of  a  corpora- 
tion, though  not  bound  to  interveue  in  a  suit 
against  tlie  corporation,  for  tlie  protection  of 
their  rights,  cannot,  after  having  notice  that  the 
officers  are  not  faithfully  defending  a  suit,  neg* 
lect  to  intervene,  or  to  take  any  steps  in  the  way 
of  endeavoring  to  do  so,  and  peimit  a  final  de- 
cree to  be  entered  and  a  sale  to  take  place,  and 
then,  after  years  have  elapsed,  be  permitted  to 
attach  the  validity  of  the  proceedings. 

The  case,  therefore,  was  made  to  turn  on  the 
question  of  laches.  The  decree  was  made  June 
6,  1876,  the  sale  September  6,  1876,  the  report 
of  sale  September  16,  1876,  the  confirmation  of 
the  sale  October  7, 1876,  and  the  master's  deed 
October  24,  1876.  The  present  plaintiff  took 
an  appeal  to  this  court  from  the  decree  and  from 
the  order  confirming  the  sale,  February  1, 1877. 
It  prosecuted  that  appeal  in  due  form,  and  the 
case  was  heard  here  as  soon  as  the  court  oould 
hear  It,  as  the  bill  states.  It  appears  from  the 
report  of  the  case  in  R.  R.  Co.  v.  KeU^um,  101 
U.  S.,  289  [XXV.,  932],  that  the  present  plainv 
iff  contended  here,  that  it  bad  not  consented 
to  the  decree,  and  sought  to  examine  the  ques- 
tion of  the  alleged  fraud  or  imauthorized  con- 
duct of  its  soUcitor  and  its  officers,  and  also 
sought  to  defeat  the  jurisdiction  of  the  Circuit 
Court,  and  to  attack  theproprietv  of  the  pur- 
chase by  the  solicitor.  The  conclusion  of  this 
court  was,  that  it  could  not  discover  any  error 
that  could  be  corrected  by  appeal.  But,  in  its 
opinion,  it  said:  "  The  remedy  for  the  fraud  or 
unauthorized  conduct  of  a  solicitor,  or  of  the  of- 
ficers of  the  Corporation,  in  such  a  matter,  is  by 
anappropriateimxieedingin  the  court  where  the 
consent  was  received  andacted  on,  and  in  which 

?roof  may  be  taken  and  the  facts  ascertained." 
'hereupon,  this  bill  was  immediately  filed, 
llie  demtumrs  in  this  case  are  to  the  whole  [5S 
bill  If  any  part  ctf  the  bill  Is  good  the  demur- 
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retB  fall.  The  charges  of  fraud  in  the  hill,  which 
■TO  admitted  hv  the  demurrers  for  present  pur- 
ptnea,  an  snfflcieDt  to  warrant  the  discovery 
and  relief  based  on  such  charges.  leaving  for 
condderation  only  the  questions  of  laches  and 
of  jurisdiction. 

On  the  admitted  allegations  of  the  bill,  there 
vas  no  real  defense  made  in  the  Ketchum  suit, 
and  the  present  plaintiff  was  prevented  from 
making  that  defense,  by  the  unfaithful  conduct 
of  its  solicitor  and  its  directors,  and  the  direct- 
(HB  of  the  Atlantic  Company.  A  case  of  that 
kind  is  one  of  which  acourt  Ot  equity  will  take 
cognizance.  U.  8.  t.  Throektwrton,  98  U.  S., 
eiTXXV.,93]. 

As  to  the  question  of  laches,  the  pendency  of 
the  appeal  taken  in  the  Ketchum  suit  suspended 
the  control  of  the  Circuit  Court  and  of  every 
other  court,  except  this  court,  over  that  decree, 
in  respect  to  the  relief  sought  in  this  suit,  of  set- 
ting that  decree  aside  aniT  declaring  it  fraudu- 
lent and  ytM,  all  the  other  rdief  asked  being 
consequent  on  that  The  appeal  spearing  to 
have  been  taken  and  prosecuted  in  good  faith, 
in  view  of  what  appears  in  the  bill  herein  and 
in  the  report  of  the  case  in  this  court,  we  can- 
not hold,  on  this  demurrer,  that  the  time  dur- 
ing which  that  appeal  was  pending  can  be 
counted  against  the  plaintiff  on  the  question  of 
laches.  Eruminger  v.  Povert,  108  U.  S.,  292 
[XXVII.,  782]. 

As  to  the  frauds  alleged  in  the  hill  respecting 
^e  matters  in  the  conduct  of  the  suit,  resulting 
in  the  decree,  the  right  to  relief  Is  based  on  the 
view,  that  the  Corporation  itself,  the  present 

ElainttiEf ,  qteaklng  and  acting  now  for  its  stock- 
oldws  as  a  body,  was  powerless  then,  because 
It  was  misTeprescnted  by  unfaithful  directors, 
who  did  what  was  done  and  refused  to  do  other- 
wise, and  through  whom  alone  It  could  then 
speak  and  act.  The  allegations  in  the  bill,  of 
facts  showing  the  existence  of  hostile  control  of 
the  corporate  affairs  of  the  plaintiff  by  its  direct- 
ors, from  before  the  bringing  of  the  Ketchum 
suit  till  after  the  foreclosure  sale,  are  entirelv 
adequate  aa  against  a  demurrer.  Under  such 
drcumstancea,  mere  knowledge  by  or  notice  to 
the  plaintiff  or  its  directors  or  officers  or  more 
[521]  or  less  of  its  stockholders,  is  unimportant;  and 
the  plaintiff  cannot  be  concluded  by  the  failure 
of  any  number  of  its  stockholders  to  do  what 
unfaiuiful  directors  ought  to  have  done,  unless 
a  case  Is  shown  of  such  acquiescence,  assent  or 
ratification  as  would  make  it  inequitable  to  per- 
mit what  lias  been  done  to  be  set  aside,  or  un- 
less the  ri^ts  of  innocent  purchasers  have  sub- 
sequently Intervened,  to  an  extent  creating  an 
equitable  bar  to  the  granting  of  relief.  The  bill 
in  this  case  does  not  show  such  a  state  of  things. 
While  stockholders,  more  or  less  in  number, 
may  be  allowed  to  interpose,  if  they  have  the 
means  or  the  inclination  to  talra  upon  (honselves 
the  burden  of  such  gigantic  controversies  as  are 
Involved  in  the  railroad  transactions  of  the  pres- 
ent dav,  it  would  go  far  to  legalize  condonation 
of  such  transactions  as  are  set  forth  In  this  bill, 
if  mere  knowledge  by  helpless  stockholders  of 
the  fraudulent  acts  of  their  directors  were  to 
prevent  the  corporation  itself  from  seeking  re- 
dress, if  it  acts  promptly  when  freed  from  the 
contral  of  such  directors.  X^tlessly  request- 
but  unfshhfol  dlrecton  to  renAm  and  to  nnploy 
other  counsel,  so  far  from  throwing  on  the  stock- 
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holders  the  peril  of  losing  their  rights,  lepr^ 
sented  by  the  company,  if  they  do  not  person- 
ally assert  tliem  in  place  of  the  directors,  ope^ 
ates  of  Itself,  without  more,  onl^  to  agg^vate 
the  wrong.  At  the  same  time,  it  by  no  means 
follows  that  parti efl  who  have  become  interested 
In  the  plaintiff  Corporation  with  knowledge 
of  the  matters  set  forth  In  the  bill,  are  entitled 
to  the  same  standing,  as  to  relief,  with  those 
who  were  interested  in  the  Corporation  when 
the  transactions  complained  of  occurred. 

As  to  the  matters  alleged  which  are  eztrinsto 
or  collateral  to  the  issues  in  the  Ketchum  suit, 
to  what  extent,  greater  or  less,  there  is  Jurisdio> 
tion  to  examine  them  under  this  bill,  is  a  ques- 
tion not  to  be  decided  on  these  demurrers  to  the 
whole  bill.  The  bill  Is  sufficient  In  regard  to 
the  other  frauds  alleged.  But,  In  regard  to  one 
of  those  extrinsic  matters,  the  bill  states  that 
specified  property  not  covered  by  the  mortgage 
was  put  into  the  decree  without  the  knowledge 
of  this  plaintiff. 

Upon  the  question  of  Jurisdiction,  there  can 
be  no  doubt  that  the  Circuit  Court,  as  the  court 
which  made  the  Ketchum  decree,  and  had  ju-  [Stti 
risdlction  of  the  Ketchum  suit,  as  this  court,  in 
B.  B.  Off.  T.  Ketchum,  101  U.  S.,  289  [XXT., 
982],  hdd  it  bad,  has  jurisdiction  to  entertain 
the  present  suit  to  set  aside  that  decree  on  the 
grounds  aliened  in  the  bUI.  If  they  shall  be  es- 
tablished as  nets,  and  if  there  shaU  be  no  valid 
defense  to  the  siiit^  although  the  plaintiff  and 
some  of  the  defendants  are  dtlzens  of  Missouri. 
The  bill  falls  within  recognized  cases  which 
have  been  adjudged  by  this  court,  and  have 
been  recently  reviewed  and  re-afllrmed  in  Krip' 
pendoTf  V.  ^fde  lante,  145].  On  the  question 
of  junsdiction,  Uie  suit  may  bo  regnrded  as  an- 
cillary to  the  Ketchum  suit,  so  tmit  the  relief 
asked  may  be  granted  by  the  court  which  made 
the  decree  In  thM  suit,  without  regard  to  the 
dtizenship  of  the  present  parties,  though  par- 
taking so  tar  of  the  nature  of  an  originalsuitas 
to  be  subject  to  the  rules  In  regard  to  the  serv- 
ice of  process  which  are  laid  down  by  Jfr. 
tie6lSmriaFae0bsS.M.  Co.  v.  Mo.  PadfieR. 
Co.,  1  McCrary,  647.  The  bill,  though  an  orig- 
inal bill  in  the  chancery  sense  ot  the  word,  Isa 
continuation  of  the  formersult,  on  the  question 
of  the  Jurisdiction  of  the  dicnit  court,  .^tnns- 
tota  do.  V.  St.  Paul  Co.»  S  Wall..  600,  638  [68 
U.  S..  XVII..  886]. 

We  do  not  see  any  force  In  the  second  and 
third  grounds  of  demurrer,  nor,  at  present,  in 
the  el^th.  The  seventh  ground  <n  demurrer 
alleges  what  Is,  if  true,  matter  for  exception, 
and  so  does  the  ninth,  in  part.  As  to  the  rest 
of  the  ninth,  it  is  matter  for  an  answer.  All 
the  demurring  parties  seem  to  be  proper  parties. 

Zf,  as  has  be^  strenuously  argued  for  the  de- 
fendants, there  are  complete  defenses,  on  the 
merits,  to  the  bill,  answers  should  have  been 
put  In  and  proofe  taken.  We  can  act  only  on 
what  the  bill  brings  before  us,  and  all  it  alleges 
is  admitted,  for  present  purposes.  The  future 
proceedings  in  the  case  may  show  that  the  alle- 
gations of  the  bill  are  untrue  or  may  disclose 
perfect  defenses  to  the  suit  But,  as  the  suit 
now  stands,  the  plaintiff  la  entitled  to  have  the 
matters  it  allies  inquired  into  and  adjudicated. 

Th»  dtom  ^  the  Circuit  Cbvrl  i»  rumtd  mtf 
the  cam  U  remanded  to  that  court,  with  dirtetion 
to  vtcmOe  the  flmumn,  vHhcMt$»andtolakt 
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lueh  JurVier  prouedinna  in  the  tuit  a$  iliaU  be 
pr^er  and  not  ineimtuteiU  vitii  the  ppiaion 
thit  eaurL 
TrueoopT.  Test; 

Jamei  H.  McKenDer,  Clerk,  Sup.  Court,  U.  tt. 


fa«3]  MARY  B.  BARRETT,  Appt., 

0. 

CHARLES  D.  FAILING  ahd  WIFE, 

(See  S.  O,  Reporter's  ed^ 

Diwree,  when  bar*  dower — Or^n  OotU — wi/ft 
right  in  htubandC»  land$. 

*1  A  divorce  from  the  bond  of  matrimony  bars 
the  wife's  i-lght  of  dower,  unlesa  preserved  67  tbe 
lex  ret  titce. 

2.  Uoder  section  495  of  the  Oregon  Codeof  ClvU 
Procedure,  as  amended  bf  the  Statute  of  December 
!0,18il6,  nrovldlns  that  whenever  a  marriage  shall  be 
declared  void  or  dissolved,  the  party  at  whose  prayer 
the  decree  shall  be  made  shall  be  entitled  to  an  un- 
divided third  part  in  fee  of  the  real  property  owned 
by  the  oUior  party  at  the  time  of  the  decree,  In  addi- 
tion toa  decree  for  malnteuaDce  under  section  iVI. 
nod  that  It  slioU  be  the  duty  of  the  court  to  enter  a 
decree  nocordlngly,  a  wife  obtalnlnir  a  decree  of  di- 
voroe  Id  a  court  of  another  State,  bavlug  Jurlsdlo- 
tion  of  the  cause  and  of  the  parties,  acquires  do  titte 
in  the  husband's  land  In  Oregon. 

[No.  327J 

Submitted  Apr.  16,17.1884.  Decided  May  5, 1884^ 

A  PPEAL  from  the  Circuit  Court  of  the  UnUed 
J\  States  for  tlie  District  of  Oregon. 

The  history  and  facta  of  the  case  appear  in  tlic 
cpioioD  of  tlie  court. 

Mcnm.  W.  W.  Chapman,  IT.  8.  BeAe  and 
^Sidney  DrU,  for  appellant. 

ifr.  J.  N.  Dolph,  for  appellees. 

Mr.  ^mtie»  Gray,  delivered  the  ot^lon  of 
■•he  court: 

This  is  a  bill  in  equity,  filed  In  the  Circuit 
Court  of  iJhe  United  States  for  the  District  oF 
Oregon,  by  Mary  E.  Barrett,  a  citizen  and  resi- 
lient of  the  State  of  California,  against  Charles 
Failingnnd  Xarifu  J.  Failing,  his  wife,  citi- 
zens and  residents  of  the  State  of  Oregon. 

The  bill  alleged  that  on  September  25,  18G6, 
Uie  ptaintiflwas  aud  for  more  than  two  years 
theretofore  bad  been  the  wife  of  Charles  Barrett, 
AKid  was  a  citizen  and  resident  of  the  State  of 
Oalif  omia;  that  on  that  day  she  commenced  a 
vuit  for  divorce  against  him,  for  his  miscon- 

*  Head  notes  tff  Mr.  JuBtiee  Qbat. 


duct,  in  a  District  Court  of  the  State  of  Califor- 
nia for  the  Fif  teentii  Judidal  District,  that  court 
having  JurisdictJon  thereof,  and  being  autht^ 
ized  to  grant  divorces  according  to  and  by  virt- 
ue of  the  laws  of  that  Stale;  that  he  was  duly 
served  with  process  and  appeared  and  made  de- 
fense; and  that  on  April  18,  1870,  tbe  philntifE 
being  still  a  citizen  of  that  State,  that  court 
rendered  a  decree  in  her  favor,  dissolving  the 
bond  of  matrimony  between  him  and  her. 

The  bill  further  alleged  that  at  the  Ume  of  the 
commencement  that  suit  Charles  Barrett  Was 
not  the  owner  of  any  real  estate  in  the  State  of 
California,  but  was  tlie  owner  in  fee  simple  of  t^S' 
certain  land.particularly  described,  in  Portland, 
in  the  State  of  Oregon;  that  on  February  4, 
1868,  he  fraudulently  conveyed  this  land  to  his 
daugliLer,  the  female  defendant,  without  con- 
sideratiou  aud  with  intent  to  defraud  the  plaint* 
in  of  her  just  rights  in  It  and  for  the  purpose  of 
preventing  her  from  asserting  lier  claim  thereto 
or  interest  therein;  that,  at  the  time  of  the  com- 
mence men  t  of  the  suit  for  divorce,  the  plaintlil 
did  not  know  that  he  was  the  owner  of  this 
land;  that  he  died  in  Oregon  in  July,  1870;  and 
that,  by  the  laws  of  the  State  of  Oregon  and 
under  and  by  virtue  of  the  decree  of  divorcer 
the  plaintiff  became  and  was  entitled  to  one  third 
of  this  land. 

Tbe  bill  prayed  for  a  decree  that  theplalntlffl 
was  the  owner  in  fee  simple  of  one  third  of  this 
land  and  that  the  defendimts  held  it  in  trust  for 
licr,  aud  for  a  conveyance,  a  partition,  an  ao 
count  of  rents  and  profits  and  further  relief. 

The  defendants  filed  a  general  demurrer  to 
the  bill,  which  was  sustained  by  tbe  Circuit 
Court,  and  the  bill  dismissed.  See,  6  Sawyer, 
473.   Tbe  plaintiff  appealed  to  this  court. 

It  is  not  doubted  that  the  decree  of  divorce 
from  the  bond  of  matrimony,  obtained  by  the 
plaintiff  in  California,  in  a  court  having  juris* 
diction  to  grant  it,  and  after  the  husband  bad 
appeared  and  made  defense,  bound  both  parties 
and  determined  their  etatue.  The  question  con- 
sidered by  the  court  below  and  argued  in  this 
court  is  whether,  by  virtue  of  that  decree  and 
under  the  law  of  Oregon,  the  wife  is  entitled  to 
one  tliird  of  the  husband's  land  in  Oregon. 

Unless  otherwise  provided  by  local  law,  a  de- 
cree of  divorce  by  a  court  having  jurisdiction 
of  the  cause  ana  of  tbe  parties,  dissolving  the 
bond  of  matrimony,  puts  an  end  to  all  obl{ga>- 
tions  of  either  party  to  the  other  and  to  any 
right  which  either  has  acquired  by  the  marriage  [sgj 
in  tbe  other's  property,  except  ho  far  as  the  court 


"Stm.—In  what  tandf  widow  It  dowaLIc;  what 
tiatn  of  the  husband  it  necegaaiytp  confer  Uie  riahi, 
ee  note  to  Marbury  v.  Brien,  uS  tf.  8.  (Ifi  Pot.),  a. 
JDower,  hoto  barred. 

An  absolute  divorce  puts  on  end  to  all  rights  de- 
pendent upon  the  marriage  and  not  actually  veol- 
ed,  such  as  dower  In  the  wife ;  curtesy  la  the  hus* 
liand;  and  tiie  right  of  the  husband  to  reduce  to  pos- 
session his  wife's  ohoses  in  action.  Whitsell  v.  HiUs, 
ft  Ind..  2S8;  Barbour  v.  Bartwur,  iS  Me.,  9;  Given  v. 
Marr.S7  He.,S12:  Hice  v.  Lumley.lO  Ohio  6t.,  S96; 
BUlAD  Hercklebntth.  83  Ind.,  71 :  HcCraney  v. 
McCrancv,  15  Iowa,  233 ;  Bobson  v,  Butler,  17  Miss.. 
87 :  Burdlok  v.  Brlggs.  11  Wis.,  126 :  Stitphcn  v. 
Houdlette,  W  He»  447 ;  MilUroore  v.  Mlltimore,  40  Pa. 
St..  ua ;  but  BeeTMansaeld  v.  Mclntyrc,  10  Ohio,  27 : 
Forrest  v.  FOniast,  •  Duer,  108,  U8;  Walt  T.  Walt,  4 

In  niaoy  States,  when  the  wife  Is  Uie  Innocent 
party,  tbe  statute  gives  her  upon  divorce,  dower 
I  mmediately,  in  the  lands  of  her  husband  as  though 
he  were  dead,  and  tlila  right  extenda  to  lands  be  hiu 
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aliened  during  tha  cov<^rture  siacc  thL-  itaaifi|e  4I 
eiivb  sUituU'.  Merrill  v.  ShBtDJClc.  &t  Pie,.  5)1);  twog 
V.  (:nri)i'y.<8  Mt.,4ra;  Harding  v.  Aldcn,  d  Mc.  140; 
(liven  V.  iiarr,  27  Ma^m:  Smith  v.  Sioilh,  IS  Mass.. 
231;  Dflvo)  V.  Qowlond,  1I  Mass.,  £19:  Lania  v.  Lo- 
IBbhA  Allon,  45 ;  Cua  n  invl  1  u  tn  v.  C  un  n  ingbam,  2  Ind., 
SSI  McQitfertr  *.  MtAlTerly.  9  illaclcf.,21!):  For- 
rest V,  Farnwt,  6  Diinr^  1112;  Gleii^nn  V.  Rmeraon,  Bl 
N.  H.,4IB-,  Gould  V,  Cniw.  57  Mo-.a*);  H'ulu  v.  Wult, 
4  N.  -t.M:  Kn'lev.  Uuher,  H  aW  Pr.(N.  S.^SHa; 
B.  C,  «!  How.  PT.,  ajfl:  Calame  v.  Calaiiie,  3t  N.  J. 
Eq  ., 

A  ik'crre  of  dtvoroe  tor  the  wlfe'^  adulteiT  ben 
herdoivcr  in  New  YorlibyBtatute.  SohlOarv.Pm- 
den.  84  N.  Y.,  4T.  _  _     _  _^ 

AvMidBnl«  fornnn-»flyraentottajnSDBisaDira& 

JODCav*  Devorp,  S  Ohfn  N\  8.,  450. 
'^VlB'ttaicfsf  nf  tlx'  rlubt  or  c-i^ilnent  dODuUn  bu» 

iTSnST-    V,,  a     7.,  110. 

Dower  may  be  defeated,  released  or  barred  by  m 
wife's  own  acts  in  tbe  way  of  eotoppeL  Kmendorf 
T.Loolnrood,irN.T^aS;B.OL,«Xans.,»i  Vb>> 
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granting  tbe  divorce,  in  the  exercise  of  an 
authorify  vested  in  it  by  tbe  Ijegialatuie,  orders 
property  to  -be  transferred  or  alunony  to  be  paid 
by  one  purty  to  the  ottuer.  la  estimating  and 
awards  the  amount  of  idimony  or  proper^  to 
be  so  paw  or  transferred,  the  court  of  divorce 
takes  mto  consldentlon  all  the  circumstances  of 
the  case,  including  the  property  and  means  of 
support  of  either  party;  ana  the  order  operates 
in  pertonam,  by  compelling  the  defendant  to 
pay  the  alimony  or  to  convey  the  property  ac- 
oordinfj^y*  aqd  does  not  of  Itself  transfer  any 
title  in  real  estate,  unless  allowed  that  effect  by 
the  law  of  the  place  in  which  tbe  real  estate  u 
situated. 

Accordingly,  it  has  been  generally  held  that 
a  valid  divorce  from  the  bond  of  matrimony, 
for  the  fault  of  either  party,  cuts  oft  the  wife's 
right  of  dower  and  the  husband's  tenancy  by 
tbe  curtesy,  unless  expressly  or  impliedly  pre- 
served by  statute.  liarber  v.  Boot,  10  Mus., 
860 ;  mod  T.  Hood,  110  Mass.,  403 ;  Biee  v. 
Lundev,  10  Ohio  St.,  596 ;  Zamkin  v.  Kruipp, 
20  Ohfo  St.,  451;  Gould  v.  Orow.  07  Mo.,  200  ; 
4  Kent,  Com.,  M ;  2  Bishop,  Marriage  &  Di- 
vorce, 6th  ed.,  sees.  706,  713,  and  cases  cited. 
In  each  of  the  Massachusetts  cases  just  referred 
to,  the  divorce  was  obtained  in  another  State. 
The  ground  of  the  decision  of  the  Court  of  Ap- 
peals of  New  York  In  Wait  v.  Wait.  4  N.  T.. 
9S,  by  which  a  wife  was  held  not  to  be  deprived 
of  her  right  of  dower  in  her  husband's  real  es- 
tate by  a  divorce  from  the  bond  of  matrimony 
for  bis  fault  was,  that  the  Legislature  of  New 
York,  by  expressly  enacting  that  "In  case  of  di- 
vorce dusolviag  the  nuvriaee  coutract  for  the 
misconduct  ot  the  wife,  she  uiallnotbe  endow- 
ed," had  manifested  an  Intention  that  she  should 
retain  her  right  of  dower  in  case  of  a  divorce  for 
the  misconduct  of  tbe  husband.  See,  also,  Bey- 
noldt  V.  Beynoldt.  24  Wend.,  198.  The  decis- 
ions of  the  Supreme  Court  of  Pennsylvania  in 
CWn'n  V.  Seed,  55  Pa.  St.,  876,  and  in  Bed  v. 
SMer,  62  Pa.  St.,  808,  holding  that  a  wife  was 
not  barred  of  her  dower  in  land  iu  Pennsylva- 
nia by  a  divorce  obtained  1^  her  husband  In 
another  State,  proceeded  upon  the  ground  that, 
in  tbe  view  of  that  court,  tbecourt  which  grant- 
rR«ni  ^  the  divorce  had  DO  jurisdiction  over  the  wife. 
And  see,  Cheel]/  v.  Clavbm  [ante,  398]. 

Whether  a  statute  of  one  State,  securing  or 
denying  the  right  of  dower  In  case  of  divorce, 
extends  to  a  divorce  in  a  court  of  another  State 
having  jurisdiction  of  the  cause  and  of  the  par- 


ties, depends  very  much  upon  the  terms  of  the 
statute  and  upon  its  interpretation  by  the  courti 
of  the  State  by  the  Legislature  of  which  it  b 
passed  and  In  which  the  land  Is  situated.  In 
Man^ld  V.  Melntyre,  10  Ohio,  27.  It  was  held 
that  a  statute  of  Ohio,  which  |m>vided  that  In 
case  of  divorce  for  the  fault  of  the  wife  sht 
should  be  barred  of  her  dower,  was  inapplica- 
ble to  a  divorce  obtained  by  Uie  husband  m  an 
other  State  ;  and  the  wife  was  allowed  to  re- 
a>ver  dower,  upon  grounds  hardly  to  be  recon- 
ciled with  the  later  casQi  in  Ohio  and  elaewhw^ 
as  ahown  by  the  authorities  before  referred  ta 
In  Bdrding  v.  Aldm,  9  OreenL  (Me.),  140,  s 
wife  who  had  obtained  a  divorce  in  anothei 
State  recovered  dower  in  Maine  under  a  statute 
which,  upon  divorce  for  adulteiy  of  the  hus- 
band, directed  her  dower  to  be  asaigned  to  bei 
in  the  lands  of  her  husband  In  the  same  mannei 
as  if  such  husband  was  actually  dead ;  but  the 
point  was  not  argued,  and  in  the  caaestated  Igi 
the  parties  It  was  conceded  that  the  demandanl 
was  entitled  to  judgment  if  she  had  been  legally 
divorced.  The  Statute  of  Missouri,  which  wat 
said  In  Oovid  v.  CWu,  57  Mo.,  205,  to  extend 
to  divorces  obtained  in  another  State,  was  ex- 

Eresscd  in  very  general  terms:  "If  any  woman 
e  divorced  from  her  husband  for  the  fault  oi 
misconduct  of  such  husband,she  shall  not  there* 
by  lose  her  dower  :  but  if  the  husband  be  di- 
vorced from  the  wife,  for  her  fault  or  miacon- 
duct,  she  shall  not  be  endowed." 

The  Oregon  Code  of  Civil  Procedure  <tf  1862 
contained  the  following  section; 

"Sec.  495.  Whenever  a  marriage  shall  be  de- 
clared void  or  dissolved,  the  real  propertv  cut 
the  husband  or  wife  shaU  be  dlscliargcd  from 
any  claim  of  the  other  to  any  estate  therein,  or 
right  to  the  possession  or  profits  thereof,  except 
as  in  this  section  specially  provided.  Iftfaemar^ 
riage  is  declared  dissolved  on  account  of  the 
adultery  or  conviction  of  a  felony,  of  either 
portv.  the  adverse  party  shall  be  entitled  as  ten-  [5ST] 
ant  in  dower  or  by  the  curtesy,  as  the  case  may 
be,  in  the  real  property  of  the  other,  the  same 
as  if  the  party  convicted  of  felony  or  commit- 
ting the  adultery  were  dead 

Bnt  by  the  Statute  of  Oregon  of  December 
20. 1865,  sec.  11,  that  section  was  repealed  and 
the  following  enacted  in  place  thereof: 

"Sec.  405.  Wbenever  a  marriage  shall  be  de- 
clared void  or  dissolved,  the  party  at  whose 
prayer  such  decree  shall  be  made  shall  in  all 
cases  be  entitled  to  the  one  undivided  one  third 


Jttnr  T.  FUxow,  1  DA  di^iSl;  Nelson  v.  HDUr,n 
AIl,8. 

A  (Uvoroe  a  amim  A  Vitm  at  ocrmmoo  tew,  ilo«i 
tiat  alter  tha  TBtattoaof  ttao  portio*  and  tberetore 
doM  not  bar  dower.  ScfwrsTev.  Baurnive^Vn., 

11  La.  AiuL,  wTblaA  v.  ctaudc;  B  WaUs  it  B.,  S; 
WV.  HloiiinoDiLfplclclEni  Brvan  v.  Baoheller, 
«B. I., MS :  WatUnar.  WaUdns. 7 Fers.- ESS ; Thtg^w 
T.Tbarer.UTtTU?:  Watoliv.S«UTLhFi.Bt..U. 

flliaSiMiltShBtatateprovtiUnf  ' 
«kipemeaior  tbe  wife  frotB  tbe  o  ___  __ 
lua  beSD  re^naotddln  aonui  of  tho  BiaUW 
Uliai  ootilnHHabaBHaoC  Btatutomn^tMotL,  to 
imdrntoodtowBumtbeApiariaaa  Kmaoalaw. 
IS  Bdw.  I.,  m.llkx  GovMr  vrgiuiooale.  tt  T.  B.,  UB| 
HeUirlDitoa  v.  Srahani,  fl  Blur„  UB  \  4  Kfi&t,  Com., 
»!  Eiiler  Vr  Reei  aa  Pa.  StTHW;  1  Am.  H^p.,  m; 
Bdl  V.  Noalr,  %  BalL.  SIB;  S.  G^VtHm.  ]>ea,  BBS; 
g^g^v^^^egall,  S  BrksIl,  HA;  waiters  v.  Jordoa, 

Howerer,  In  some  Stataa  sucOi  elopement,  unlev 
fallowea  br  a  dlvoKOS^  does  not  bar  dowar.  Bay- 
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noUs  V.  BeynoUlL  2i  Wend.,  ISO;  Schlflor  v,  Fru- 
den,  84  M.  T.,  47 Tlaldn  v.  LaUn,  9  Alien,  45;  Btt- 

Dover  Is  acrt  de(ect»d  br  the  wlfe^  denrtlon  of 
faei^  biubana  wllliout  adulicrf.  WiKiium  v.  WUe- 
iiwB,I83>idM  IUiS.G.,  aa  Afii.  Rep.,  Mb;  Huyer  t. 

Thuw  H  vt,  m. 

If  tha  V  re  la  compelled  to  Ibrsb  her  hutbtmdjMd 
be  offers  ■<.o  take  berHOk.  but  die  refosesaadBlHtik 
wardabvea  la  adulteiT,  itbon  bsr  dower.  BUT. 
Kcolr.  t  Ball.,  B12 :     C.,  19  Am.  Dee.,  BBIl 

Itaubwn  faeld  that  If  the  wire  leava  her  famljaBd 
on  aocountof  hix  oruelty,  favi'  aiJuitetr  without roc- 
onolUathin  ban  dower.  Woodwifd  v.  Dowh,  iff 
Obib.  &  IS.  'B^  TtBL 

■unr  OAiei  hold,  however,  Unt  tt  must  appear 
that  Ob  wife  left  bn  biMbaod  wOlbvlri  an^  if 
driven  awar  l^hlm  ahe  does  not  foiMt  ber  dowm 
HetfariDfften  v.  Onfaam. «  Bu«»  IX;  a. 

Heel,    W  SL^aoH :  b.  a.  1  im^rSmw^flmm 

V.  fUcbardjKii,nXml.«ia;  >     -  — 
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pirt  In  his  OT  ber  Indlvidaal  risht,  in  fee,  of  the 
whole  of  the  real  estate  ownecTby  the  other  at 
the  time  of  sudi  decree,  in  addition  to  the  fur 
ther  decree  for  maintenance  provided  for  in  sec- 
tion 407  of  this  Act;  and  it  shall  be  the  duty  of 
the  court  in  all  such  cases  to  enter  a  decree  in 
accordance  with  this  joovision." 

By  section  4S^,  thus  referred  to,  the  ocrart, 
upon  declarinff  a  marriage  void  or  dissolved, 
has  power  to  further  decree  "For  the  recovery 
ci  the  party  in  fault  such  an  unouut  of  money, 
In  gross  or  in  installments,  as  may  be  just  and 
proper  for  such  party  to  contribute  to  the  main- 
tenance of  the  other ; "  and  "  For  the  delivery 
to  the  wife,  when  ahe  Is  not  the  party  in  &ult, 
of  her  penmal  propv^  In  Uie  po^ession  or 
ootttnrf  of  the  husband  at  the  time  of  giving  the 
decree;"  as  well  as  for  the  futxue  care  andcus- 
tody,  nurture  and  education  of  the  minor  chil- 
dren of  the  marriage,  and  for  the  appointment 
of  trustees  to  collect  receive,  expend,  manage 
or  invest  any  sum  of  money  decreed  for  the 
maintenance  of  the  wife,  or  for  the  nurture  and 
education  of  minor  children  committed  to  her 
care  and  custody. 

The  changes  in  the  provistcms  of  aecticm  486 
aresisnillcnnt.  The  section  in  Its  amended  form 
substftutes,  for  the  former  provision  that  the 
innocent  party,  in  the  case  of  a  divorce  for 
adultery  or  for  conviction  of  felony,  should  be 
entitled  as  tenant  In  dower  or  by  the  curtesy  in 
the  real  property  of  the  guilty  party  as  if  the 
latter  were  dead,  a  provision  that  the  party  at 
whoae  prayer  the  decree  is  made  shall  in  all 
[StS]  caaes  be  entitled  to  an  estate  in  fee  in  one  third 
of  the  real  property  owned  by  the  other  party 
at  the  time  of  the  decree;  it  declares  that  thu 
shall  be  in  addition  to  the  further  decree  for 
maintenance  provided  for  In  section  497;  and  it 
further  provides  that  it  shall  be  the  du^  of  the 
court  in  all  such  cases  to  enter  a  decree  in  ac> 
cordftDce  with  this  prorisiod. 

Conaldcring  that  tbis  enactment  Is  contained 
In  a  Code  of  Civil  Procedure,and  not  in  a  statute 
regulating  and  defining  titles  in  real  estate;  that 
the  right  conferred  is  a  new  title  in  fee,  ac- 
quired only  by  virtue  of  this  statute,  and  dis- 
tmct  from  a  tenancy  in  dower  or  curtesy,  as  at 
common  law  or  under  the  former  statute,  which 
was  only  for  life ;  that  It  ia  declared  to  be 
In  addition  to  maintenance  or  alimony  to  be 
awarded  by  the  court  granting  the  divorce;  and 
that  it  is  made  the  dufy  of  that  court  to  enter  a 
decree  in  accordance  with  this  provision;  we 
are  clearly  of  opinion  that  the  statute  is  limited, 
in  intention  and  effect,  to  divorces  granted  by 
the  Courts  of  Oregon,  which  are  the  only  courts 
wittdn  the  control  of  the  Legislature  which 
passed  the  statute. 

To  extend  the  provisions  of  this  statute  to  the 
case  of  a  divorce  obtained  in  another  State  would 
be  inconsistent  with  a  series  of  decisions  of  the 
Supreme  Court  of  Oregon,  by  which  it  has 
been  held  that,  even  where  the  wife  obtains  a 
decree  of  divorce  In  that  State,  the  title  in  fee  in 
one  third  of  thehusbaod's  real  property,  which 
the  statute  declares  she  shall  have  and  that  the 
court  shall  decree  to  her,  cannot  vest  in  her 
without  a  provision  to  that  effect  in  the  decree 
of  divOTce,  with  this  single  exception:  that  if 
the  husband  has  made  a  »audulent  conveyance 
of  his  real  estate  with  Intent  to  defeat  the  right 
ui  his  wife  tbenin,  and  she  does  not  know  of 
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his  title  or  of  the  fraud,  until  after  the  decree 

of  divorce,  she  may  assert  her  right  by  a  bill  in 
eguity,  which,  although  required  by  other  prtK 
visions  of  tlie  Code  to  oe  in  the  form  of  on  orig* 
inal  suit  brought  in  the  counW  where  the  land 
lies.  Is  in  the  nature  of  a  bill  of  review  for  newly 
discovered  evidence.  B^/ord  v.  Jiam/ord, 
4  Greg.,  30;  Wetmorev.  Wttmortfji  On».,46fi; 

622;  Oregon  Code  of  Civil  Procedure,  sees.  STiS, 

877.  388. 

The  other  cases  dted  In  behalf  of  the  appel-  [520] 
lant  are  quite  unlike  the  case  at  bar. 

In  Barrett  v.Bamtt,6  Oreg.,  411,  the  suit  was 
not  to  assert  a  title  in  real  estate,  but  to  enforce, 
out  d  the  land  fraudulently  conveyed  by  the 
husband  to  his  daughter,  payment  of  the  all* 
mony  awarded  to  this  appellant  by  the  Califor- 
nia decree  of  divorce,  which  was  held,  in  ac- 
cordance with  the  decisions  of  other  courts,  to 
be  so  far  In  the  nature  of  a  debt,  that  the  wife 
might  sue  the  husband  for  it  in  another  State, 
and  might  contest  the  validity  of  a  convevance 
of  property  made  by  him  with  the  fraudulent 
Intent  of  praventing  her  tmn  recovering  the 
alimony.  Barigr  t.  Bcu^,  81  How.,  6m  m 
V.  S.,  Xn.,  2261:  Ltvemcn  t.  BovUUe,  11 
Oray,  217;  Bouthugh  t.  J^sInvA.  68  Pa.  St., 
496. 

In  De  Godeffv.  De  Qodey,  89  Oal.,  157,  and 
in  WJietttone  v.  Qdfey.  48  Tex..  369,  the  point 
decided  was,  that  land  acquired  by  the  husband 
or  the  wife  during  the  marriage,  the  title  in 
which  by  the  local  law  vested  in  neither  sepa- 
rately, but  in  both  in  common,  continued  to  be- 
long to  both  after  the  divorce,  and  that  a  dl> 
vision  thereof  between  them,  tf  not  made  by 
the  decree  of  divorce,  might  be  obtained  by  a 
subsequent  suit  for  partition  in  the  State  in 
which  tbe  divorce  was  granted  and  the  land 
was  situated. 

Jvdffment  aMrmed. 

True  copy.  Testt 

James  H.  HoKemier,  Clerk,  Sup.  Court,  U.  S. 


JOHN  P.  THOMPSON  avd  EDWARD  K 
THOMPSON,  Jr.,  Admrs.  of  Edwabd  R 
Thompson,  Deceased.  IHjfa.  in  Brr., 
«. 

FIRST  NATIONAL  BANK  OF  TOLEDO, 
OHIO. 

(Sea  a  CL,  Beporter*B  ed.,  fiS9-ML) 

PartnerMp—^^  ii  not  partner— tzception, 
«A«R  immaUtriai~-0sUlmee  ^partnenMp. 

*L  ApezsoDsuedasapartDer,  andwhoeenamels 
sbown  to  have  been  signed  bj  another  penon  to 
the  articles  of  partnenolp,  maj  prove  taat,  before 
tlie  articles  wore  sl^ed  or  tbe  parCoerriilp  began 
buaJnees,  be  instruoted  that  penon  that  he  would 
not  be  a  partner.  .    .  ^ 

2.  An  exception  cannot  be  sustained,  to  uiee^ 
elusion  of  evidence  which  18  not  shown  by  the  bill 
of  exoeptloQs  to  have  been  materuu. 

8.  A  petson  who  Is  not  aotuallf  a  pait&er  and 

•Head  notes  bj  Mr.  JuMiea  Out. 


NoTt— Declaration*  and  admluUmi  to  prove  vqrU 


luraMp 
note  to 


ML 


Sea 

607 


Digitized  by 


Google 


BSIMM 


SUFBXsm  COUKT  OF  THB  USITBD  STATES. 


Oct.  Tnot, 


who  has  no  Interest  In  the  partnerahip  cannot,  by 
reason  of  havina'  held  himaetf  out  to  the  world  as  a 
partner,  be  beltfUable  as  such  on  a  contract  made 
by  the  partnership  with  one  who  had  no  knowledge 
of  the  boldkig  out, 

[No,  844.] 

Bilmitted  Apr.  tS,  I884.   Decided  May  6, 1884. 

IN  ERROR  to  the  Circuit  Court  of  the  IJniied 
States  for  the  Northern  District  of  Ohio. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mesart.  C.  H.  Scribner  and  JiAn  O.  Lee, 
tor  plaintiffs  in  error. 

Mettn.  Edward  Blgsell  and  Wesley  S. 
Thnrstin,  for  defendant  in  error. 

Mr.  Juttiee  Gray  delivered  the  opinion  of 
the  court: 

This  action  was  brought  by  the  First  Nation- 
al Bank  of  Toledo,  Ohio,  a  National  Banking 
Association  established  at  Toledo,  against  Will- 
lam  H.  Standley,  William  H.  Whitedde,  Jow- 
]d»u  Atkinson,  Edward  R.  Thompson  and  Jo- 
seph Uhl,  as  partners  in  the  business  of  private 
buikers  at  Logansport,  Indiana,  under  the 
name  of  the  Peoples'  Bank,  upon  a  draft  for 
$5,000,  drawn  and  accepted  by  the  partnersliip 
on  Anguat  25, 1877,  payable  in  ninety  days  after 
date  to  the  order  of  the  plaintiff's  cashier,  and 
taken  by  the  plaintiff  in  renewal  of  a  like  draft 
discounted  fa;  it  for  the  parbiershipon  May  5, 
1877. 

Thompson  filed  a  separate  answer,  denying 
that  he  was  a  member  of  the  pcirincrship  or  lia- 
ble to  the  plaintiff  on  the  draft  sued  on.  He 
died  pending  the  suit,  and  It  was  revived  against 
hin  adminis&ators. 

Upon  a  trial  by  jurv,  the  plaintiff  introduced 
evidence  tending  to  snow  that,  about  April  10, 
1871,  a  partnerraip  known  as  the  Peoples' Bank 
was  formed  at  Logansport,  for  the  purpose  of 
carrying  on  a  private  banking  business  there 
for  one  year,  and  the  articles  of  partnership 
were  reduced  to  writing  and  signed  by  Stand- 
ley,  Whiteside,  Atkinson,  Uhf  and  others  in 
their  own  names,  and  in  'Tbompeon's  name  by 
Whiteside,  who  was  his  son-in-law  and  cashier 
of  the  partnership;  that  none  of  the  partners 
other  than  Thompson  and  Whiteside  were  ac- 
quainted with  the  business  of  banking:  that, 
late  in  the  previous  winter  or  early  in  the 

String,  Thompson,  who  resided  at  Delaware, 
hio.waa  at  liogansport,  engaged  in  promoting 
the  scheme  of  forming  the  partnership,  and 
urged  Uhl  to  take  stock  in  it  to  the  amount  of 

S 8.000  and,  for  the  purpose  of  Inducing  Uhl  to 
0  80,  agreed  himseu  to  talce  an  equal  amount 
of  stock  and  represented  that  he  had  had  expe- 
rience Id  such  a  banking  partnership  and  that 
[531]  1^  was  a  money  making  institution;  that  he  was 
worth  about  $76,000  and  would  make  Uhl  safe 
if  he  would  join  them  in  forming  tlie  partner- 
ship; and  that  he  wished  to  establish  it  and 
Wtiiteside  was  to  be  its  cashier;  that  Uhl,  who 
was  a  man  of  means,  flien  agreed  to  take  the 
same  amount  ot  stock  as  lliompson;  that, there- 
upon, Thompson,  inthepresenoeof  Uhl,Staod- 
ley  and  others,  authorized  Whiteside  to  sign  his 
name  to  the  partnership  and  to  act  for  him  in 
the  organization  oftbeoank;  that  the  partner- 
ship entered  upon  the  business  of  banking  at 
Logaii^rt  with  Whitedde  as  Its  cashter;  and 
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tha'i  about  April  1, 1878,  some  of  the  partner* 
sold  out  their  interests  to  other  members  of  the 
firm,  and  new  articles  of  partnership  were  exe- 
cuted, to  which  Thompson's  name  was  sub- 
scribed by  Whiteside;  but  that  Thomraon  was 
not  present,  on  either  occasion,  when  his  name 
was  BubBcribed  to  the  articles. 

The  testimony  introduced  by  the  plaintiff 
also  tended  to  show  that,  before  the  Bank  com- 
menced business,  Whiteside  caused  to  be  printed 
blank  checks,  certificates  of  deposit  ana  adver- 
tising circulars,  bearing  the  names  of  thepart* 
ners  and  of  Thompson  as  one  of  them,  much 
were  used  in  the  budness  of  the  Bank;  that, 
from  that  time  untU  1876,  advertisementB  wera 
published  by  Whiteside's  direction  in  a  news- 
paper of  Logansport,  stating  that  the  partner- 
ship was  engaged  in  the  business  of  banking; 
the  names  of  the  partners  and  of  Thompson  as 
one  of  them;  and  that  all  the  persona  so  named 
were  individually  liable  for  the  debts  ot  the 
partnerahip;  that  the  fact  that  Thompson  was  so 
advertised  as  a  partner  waa  tnmi^t  to  his 
knowledge  and  he  admitted  the  trutb  of  the 

Sublished  statement;  that  he  at  different  times 
uring  this  period,  in  conversation  with  the 
partners  and  with  third  persona,  admitted  that 
he  was  a  partner  and  that  he  hod  received  divi- 
dends upon  liis  shares  in  the  partnership;  and 
on  two  or  tliree  occasions,  when  io  the  Banking 
House,  was  introduced  as  a  director  and  stock- 
holder in  the  parUictship  and  did  not  deny  tlio 
fact;  that  the  partnership  carried  on  the  bank- 
ing business  at  Logansport  under  the  same 
name  from  its  original  formation  until  August 
33,  llj77,  when  it  miled  in  business,  and  its  on- 
sets pa.ssed  into  the  bauds  of  a  receiver;  and 
that  all  its  members  except  Uhl  and  Tliontpson  [532] 
were  insolvent;  and  that  the  plnintiU  bcgnn  to 
do  business  with  the  pai'tncrsbip  in  Octol>er, 
1673  and  continued  to  do  so  until  its  failure. 

rnie  bill  of  exceptions,  after  stating  the  e¥t- 
dence  introduced  by  the  plaintiff,  added: 

"  But  no  testimony  was  given,  showing  that 
the  plaintiff  or  any  of  its  officers  had  knowl- 
edge during  said  period  as  to  the  persons  who 
constituted  said  partnerahip,  or  of  said  adver- 
tisements published  in  the  papers  of  Logans* 
poit  as  aforesaid,  or  of  the  fact  that  the  name  of 
Thomi>son  appeared  upon  said  checksond  certifi- 
cates of  deposit,  or  in  nid  circulars  as  afoi» 
said,  as  one  of  said  partners;  or  that  the  plaint- 
iff or  any  of  its  officers,  servants  or  agents  had 
knowledge  of  said  conversations  with  Thomp- 
son concerning  his  said  alleged  connection  with 
said  firm  or  of  any  of  said  alleged  statements 
bv  faim  zehitiTe  to  said  matters,  or  that  said 
Thompson  had  ever  held  himself  out  to  the 
plaintiff  as  a  member  of  said  firm." 

The  defendants  introduced  evidence  tending 
to  contradict  the  evidence  introduced  by  the 
plaintiff  and  to  show  that,  although  Thompson, 
before  the  partnership  was  formed,  had  a  con- 
versation with  those  wlio  afterwards  became 
partners,  on  the  subject  of  forming  a  partner- 
ship for  banking,  he  never  authcHized  White- 
side to  sign  his  name  to  the  partnenhip  articles 
or  to  act  tor  him  in  the  organization  of  the 
I^nk,  and  never  agreed  to  take  stock  in  or  paid 
any  money  into  the  partnership  or  participated 
in  Its  proceedings  or  received  any  dividends  or 
knew  that  his  name  was  used  in  the  checks^ 
cutificates  of  depodt,  circulars  or  advertise- 
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menti  of  the  partnersblp;  that  his  name  no- 
where appeared  on  the  books  of  the  partner- 
Bhip,  except  on  the  stock  book;  that,  after  the 
checks  and  certificates  of  deposit  first  printed 
bad  been  used  up,  new  ones  were  printed  on 
which  his  name  did  not  appear,  and  others  on 
which  none  of  the  names  of  the  })artDers  ap- 
peared: that,  just  before  the  partnership  com- 
menced bnmieaB,  Thompson  receiTod  a  letter 
from  Wbitedde,  inctosinc  a  fonu  of  assign- 
ment from  him  to  Whf  tesiue  of  the  stock  in  the 
partnership  for  which  Whiteside  bad  subscribed 
m  Thompson's  name,  and  that  Thompson,  after 
adding  the  words  "which  you  took  for  me," 
rigncdthe  assignment  and  inclosed  it  in  a  letter 
to  Whiteside,  which  Whiteside  received  and 
shortly  afterwards  posted  in  the  stock  book  at 
the  place  where  Thompson's  name  appeared; 
and  that  Whiteside,  when  he  signed  Thomp- 
son's name  to  the  articles,  expected  that  Thomp- 
son wotild  take  tlio  stodc  so  subscribed  for  and, 
upon  his  failure  to  so,  procured  the  assignment 
aforesaid,  and  bimsclfpaid  in  the  capitolwbich 
he  hod  agreed  that  Tnompson  should  pay  in, 
and  himself  received  the  dividends  which  would 
have  gone  to  Thompson. 

The  defendant  ofl^nd  to  prove,  hy  the  testi- 
mony of  Whiteside  and  his  wife,  Uiat  Thomp- 
son, after  the  time  when  the  evidence  for  the 
plnintiil  tended  to  show  that  he  authorized 
Whiteside  to  sign  his  name  and  to  take  stock 
for  him  as  a  [mrtner  and  before  any  partnership 
trticlcs  wore  signed  or  the  partn^^ip  com- 
menced  business,  instructed  Whiteside  that  he 
would  not  become  a  partner  therein.  The  de- 
fendants also  introduced  evidence  that  Thomp- 
iod'b  letter,  inclosing  the  assignment  aforesaid, 
had  been  lost  after  bein^  received  by  White- 
side, and  oftered  to  prove  its  contents.  But  the 
court  declined  to  permit  the  defendants  to  prove 
either  of  these  matters  and  excluded  the  testi- 
mony so  offered,  and  the  defendants  excepted 
to  mih  of  the  rulingB. 

.After  the  testimony  had  been  closed,  the  de* 
Ibndants  Toqnested  the  court  to  instruct  the  jury 
that,  "  If  taey  found  from  the  testimony  that 
X'liompson  was  not,  in  fact  a  member  of  said 
XMa  rtnersliip,  the  plaintiff  could  Dotrecover,imlesa 
it   further  appeared  from  the  testimony  that 
XMiompson  had  knowingly  permitted  himself 
Bo  be  held  out  as  a  partner,  and  that  the  plaint- 
Uk  had  knowledge  thereof,  during  its  transac- 
■•ons  with  said  partnersliip." 

The  court  refused  to  instruct  the  jury  as  re- 
^P^csted;  and  instructed  them  that  the  first  ques- 
for  them  to  determine  was  whether  Thomp- 
wae  a  partner  in  the  firm  on  August  25, 
*®77  and,  if  they  found  he  was,  they  need  not 
So  further  but  might,  upon  that  finding,  return 
^  Verdict  for  the  plaintiff;  and  that  if  they  found 
"Was  not  a  partner,  it  was  for  them  to  de- 
**mQine  whether  he  had  held  himself  out,  and 
I>erznitted  the  officers  of  the  Bank  to  hold  bim 
Out  to  the  world  as  a  partner  in  the  business; 

upon  this  branch  of  the  case  instructed 
'ttkem,  among  other  things,  as  follows: 

"The  d^ndants'  counsel  insist  that  no  re- 
^verr  can  be  had  on  this  ground,  unless  the 
plainttfl  ibows  by  the  evidence  upon  the  trial 
of  the  cauae  that  he  gave  credit  to  the  Bank, 
Vx>hingto  the  defendant  as  a  part  of  it;  in  oili- 
er words,  that  the  credit  was  extended  in  part 
to  the  defendant,  Thompson.  We  entertun  a 
111  C.  & 


different  opinion.  It  Is  not  necessary  for  the 
plaintiff  to  show  here  that,  at  the  time  it  di^ 
counted  the  acceptance  med  on,  it  especially  ny 
lied  upon  the  defendant,  Thompson,  for  its  pay- 
ment If  Thompson  had  held  himself  out  to 
the  world  in  this  public  manner,  tlirough  these 
advertisements  and  the  other  means  brought  to 
your  attention,  as  an  interested  party,  as  liable 
for  the  obligations  ot  the  Bank,  the  plaintiff  is 
entitled  to  the  benefit  of  that  fact,  without 
showing  that  it  knew  that  Thompson  was  a 
partner  in  the  Bank,  or  without  showing  tliat 
It  specially  gave  credit  to  this  particular  defend- 
ant. This  publication  is  of  such  a  diameter  as 
to  entitle  the  plaintiff  to  rely  upon  it,  without 
such  proof  as  the  defendants'  counsel  insist 
ought  to  be  made  here;  that  is,  that  the  plaint- 
iff knew  of  these  advertisements,  etc.,  and  re- 
lied upon  Thompson  for  the  payment  of  this 
debt." 

"  If  he  was  not  at  any  time  a  partner,  but  sUll 
permitted  the  ofHcei's  of  said  Bank  to  bold  him 
out  by  advertisements  and  otherwise,  as  shown 
in  the  evidence,  and  permitted  himself  to  be  in- 
troduced as  a  director  and  stockholder,  as  is 
shoAvn  by  the  evidence,  if  he  permitted  that  to 
be  done,  then,  as  between  him  and  third  parties 
such  as  tlie  plaintiff,  he  is  estopped  from  deny- 
inghis  liability  as  a  partner." 

The  jury  returned  a  general  verdict  for  the 

?Iaintiff,  upon  which  judgment  was  rendered, 
'he  defendants,  having  dmy  excepted  to  the  re- 
fusal to  instruct  as  requested  and  to  each  of  the 
instructions  above  quoted,  sued  out  this  writ  of 
error. 

The  errors  assigned  were:  1,  the  exclusion  of 
the  evidence  of  Whiteside  and  wife;  2,  the  ex- 
clusion of  the  evidcnccofthecontents  of  Thomp- 
son's letter  to  Whiteside;  8,  the  refusal  to  in-  [S85] 
struct  the  Jury  as  requested;  4,  the  instructions 
given  and  excepted  to. 

The  plaintiff  at  the  trial  sought  to  charge 
Hiompson  with  liability  as  a  partner  upon  two 
grounds:  first,  that  he  was  actually  a  partner; 
second,  that  if  not  actually  a  partner  he  had 
held  himself  out  to  the  world  as  such.  And  the 
case  was  submitted  to  the  jury  upon  both 
grounds. 

The  first  and  second  assignments  of  error  re- 
late to  the  exclusion  of  evidence  offered  by  the 
defendants  bearing  upon  the  fli'st  ground  of  ac- 
tion. The  third  and  fburth  assignments  of  er- 
ror  relate  to  the  instructions  given  and  reused 
as  to  the  second  ground  of  action. 

The  oral  testimony  offered  by  the  defendants 
to  prove  that  Thompson, before  the  paiinership 
articles  were  signed  and  before  the  purtnemhlp 
began  business,  instructed  Whiteside  that  be 
would  not  become  a  partner  therein,  direcdr 
tended  to  contradict  the  testimony  introduced 
and  relied  on  by  tlie  plaintiff  to  prove  that 
Thompson  was  actually  a  partner;  and  was  er- 
roneously excluded.  The  first  assignment  of 
error  is,  therefore,  sustained . 

From  the  connection  in  which  the  offer  of 
evidence  of  the  contents  of  the  letter  from 
Thompson  to  Whiteside  appears  in  the  bill  of 
exceptions,  it  is  quite  posstble  that  this  evidence 
was  equollv  admissible  for  the  same  purpose. 
But  the  hill  of  exceptions  Is  defective  in  not  [536] 
stating  what  the  contents  of  the  letter  were  and 
not  showing  that  they  were  material  or  that  the 
exclusion  of  the  procn  of  them  was  prejudidid 
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to  the  defendants.  The  second  assignment  of 
error,  therefore  is  not  sustained.  Packet  Oo.v. 
Clou3h,20  WaU.,  828  [87  U.  8.,XXn..406]:  B. 
R.  Q>.  V.  amith.  21  Wall,,  255  [88  U.  8.,  XSII., 
«i8]. 

The  reniaininff  and  the  principal  qaestion  In 
the  case  Is,  whether  the  liability  of  Thompson, 
by  reason  of  having  held  himself  out  as  a  part- 
ner, was  submitted  to  the  Jury  under  proper  in- 
structions. 

The  court  was  requested  to  Instruct  the  jury 
that  if  Thonipaon  was  not  in  fact  a  member  of 
the  partnership,  the  plaintiff  could  not  recover 
against  him,  unless  it  appeared  from  the  testi- 
CDODj  that  he  had  knowingly  permitted  himself 
to  be  held  out  as  a  pulncr,  and  that  the  phUn^ 
iff  had  knowledge  thereof  during  Its  transac- 
tions with  the  ifflrtnership.  The  court  declined 
io  give  this  inatmction;  and  instead  thereof  in- 
structed the  jury,  in  substance,  that  if  Thomp- 
son permitted  himself  to  be  held  out  to  the 
world  as  a  partner,  by  advertisements  and  other- 
wise, as  shown  by  tne  evidence,  and  to  be  in- 
troduced to  other  persons  as  a  partner,  the 
plaintiff  was  entitiea  to  the  b«ie6t  of  the  fact 
that  he  vraa  so  held  out,  and  he  was  estopped 
to  denj  his  liability  as  a  partner,  although  the 
f^ntiff  did  not  know  that  he  was  so  held  out 
and  did  not  rely  on  him  for  the  payment  of  the 
plaintiff's  debt  or  give  credit  to  mm,  in  whole 
or  in  part 

This  court  in  of  opinion  that  the  circuit  court 
erred,  in  the  instructions  to  the  jury  and  in  the 
refusal  to  give  the  instructions  requested. 

A  person  who  Is  not  in  fact  a  partner,  who 
has  no  interest  in  the  business  of  the  pi^ner- 
3hip  and  does  not  share  in  Its  profits  and  is 
sought  to  be  charged  for  its  debts  because  of 
having  held  himself  out  or  permitted  himself  to 
be  held  out,  as  a  partner,  cannot  be  made  liable 
upon  contracts  of  the  parincrship,  except  with 
those  who  have  contracted  with  the  partnership 
upon  the  faith  of  such  holding  out.  In  such  a 
case,  the  only  ground  of  chardng  him  as  a 
partner  is,  that  oy  his  conduct  in  holding  him- 
[587]  lelf  out  as  a  partner  he  has  induced  persons  deal- 
ing with  the  partnership  to  believe  him  to  be  a 
partner  and,  by  reason  of  such  belief,  to  give 
credit  to  the  partnersliip.  As  his  liability  rests 
wlely  upon  the  ground  that  he  cannot  he  per- 
mitted to  deny  a  participation  which,  though 
not  existing  in  fact,  he  has  asserted  or  permit- 
ted to  appear  to  exist,  there  is  no  reason  why  a 
creditor  of  the  partnership,  who  has  neither 
known  of  nor  acted  upon  the  assertion  or  per- 
mission, should  hold  as  a  partner  one  who  nev- 
er was  in  fact  and  whom  he  never  understood 
or  supposed  to  be  a  partner,  at  the  time  of  deal- 
ingwith  and  dving  credit  to  the  partnership. 

There  may  ne  cases  in  which  the  holding  out 
has  been  so  public  and  so  long  continued  that 
the  jury  may  infer  that  one  dealing  with  the 
partnership  knew  it  and  relied  upon  it,  without 
-direct  testimony  to  that  effect.  But  the  ques- 
tion whether  the  plaintiff  was  induced  to  change 
his  position  by  acts  done  by  the  defendant  or 
by  his  authonty  is,  as  in  other  cases  of  estoppel 
inpaU,  a  question  of  fact  for  the  jury,  and  not 
of  law  for  the  court.  The  nature  and  amount  of 
■evidence  requisite  to  satisfy  the  jury  may  vary 
according  to  circumstances.  But  the  rule  of  law 
is  always  the  same:  that  one  who  had  no  knowl- 
«dgc  or  belief  that  the  defendant  was  held  out 
«10 
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OS  a  partner  and  did  nothing  im  the  Mth  of 
such  a  knowledge  or  belief,  cannot  diorge  him 
with  liabili^  as  a  partner  if  he  was  not  a  part- 
ner in  fact. 

The  whole  foundation  of  the  theory  that  a 
person  who  not  being  in  fact  a  partner,  bos  held 
himself  out  as  a  partner,  may  be  held  liable  as 
such  to  a  creditor  of  the  partnership  who  had 
no  knowledge  of  the  holding  out,  nud  who 
Devci'  gave  credit  to  him  or  to  the  partnership 
by  reason  of  supposing  him  to  be  a  m<^mber  of 
It,  is  a  statement  attributed  to  Lord  Mausfield 
in  a  note  of  a  trial  before  lum  at  nxtiprivt,  in 
1784,  as  cited  by  counsel  in  a  cose  in  which  it 
was  sought  to  charge  as  a  partner  one  who  hod 
diared  in  the  imifits  of  a  partnership.  By  so 
much  of  that  note  as  was  tiius  cited,  wbioi  Is 
the  onl^  report  of  the  case  that  has  come  down 
to  us,  It  would  appear  that  in  an  action  bv 
Young,  a  coal  merchant,  against  Sfrs.  Axtcfl 
and  another  person,  to  recover  for  cools  sold  and 
delivered,  the  plaintiff  introduced  evidence  that 
Mrs.  Axtell  had  lately  carried  on  thecoel  tmile, 
and  that  the  other  defendant  did  the  same  under 
an  agreement  between  them,  which  she  was 
to  bring  what  customers  she  could  into  the  busi- 
ness, and  the  other  defendant  was  to  pay  her  an 
annuity,  and  also  two  shillings  for  every  chal- 
dron that  should  be  sold  to  those  persons  who 
had  been  her  customers  or  were  of  her  recom- 
mending; and  that  bills  were  made  out  in  their 
joint  names  for  goods  sold  to  her  customers;  and 
that  the  jury  fotmd  averdict  against  Mts.  Axtell, 
after  being  instructed  by  Lord  Hiuisfield  lliat 
"  He  should  have  rather  thought,  on  the  agree- 
ment only,  that  Mrs.  Axtell  would  be  liable, 
not  on  account  of  the  annuity  but  the  other  pay- 
ment, as  that  would  be  increased  in  propor- 
tion as  she  increased  the  business.  However,  as 
she  suffered  her  name  to  be  used  in  the  busi- 
ness, and  held  herself  out  as  a  partner,  she  was  CS38] 
certainly  liable,  though  the  plamtiff  did  not,  at 
the  time  of  dealing,  Know  uiat  that  she  was  a 
partner  or  that  her  name  was  used."  Young  t. 
Axtdl,  at  Guildhall  Sittings  after  Hilary  Term, 
24  Geo.  m. ,  cited  in  Wavgh  v.  Carter,  8  H.  Bl., 
235,  242.  But  as  the  case  was  not  there  cited 
upon  the  question  of  liability  by  being  held  out 
as  a  partner,  it  is  by  no  means  certain  that  we 
have  a  full  and  accurate  report  of  what  was 
said  by  Zmf  Mansfield  upon  that  question;  still 
less  that  be  Intended  to  lay  down  a  general  rule, 
including  cases  in  which  one,  who  in  fact  had 
never  taken  any  part  in  or  received  any  ]>rofit8 
from  the  business,  held  himself  out  as  a  partner. 

In  delivering  tiie  judgment  of  the  Common 
Bench  in  Waugh  v.  Carter,  Chief  JutUee  Eyre 
said:  "Now  a  case  may  be  stated,  in  which  it 
is  the  clear  sense  of  the  parties  to  the  contract 
that  they  shall  not  be  paruers;  that  A  is  to  con- 
tribute neither  labor  nor  money  and,  to  go  still 
farther,  not  to  receive  any  profits.  But  if  he  will 
lend  his  name  as  a  ptutner,  he  becomes,  as 
against  all  the  rest  of  the  world,  a  partner,  not 
upon  the  ground  of  the  real  transacuon  between 
them,  but  upon  principles  of  general  policy,  to 

f>revent  the  frauds  to  which  creditors  would  be 
lable,  if  they  were  to  suppose  that  they  lent 
their  money  upon  the  apparent  credit  of  three 
or  four  pei-sons,  when  in  fact  they  lent  it  only 
totwoof  them,towhom,without  the  others,  tbej 
would  have  lent  nothing."  2  H.  Bl.,  246. 
This  statement  clearly  shows  that  the  reason 
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J,  and  object  of  tbe  rule  by  which  one  who,  having 
no  interest  ia  tbe  partnership,  holds  hiniselr 
out  as  a  partner,  is  held  liable  as  such,  are  to 
prevent  frauds  upon  Uiosc  who  lend  Iheir  money 
upon  the  apparent  credit  of  all  who  are  held 
out  as  partners;  and  the  later  English  authori- 
ties uDiformly  restrict  accordingly  the  effect  of 
■ach  holding  out. 

In  Melter  v.  Humble,  in  tbe  King's  Bench  In 
1812,  Xonf  Ellenboroiigb  said:  "A  person  may 
make  Lim.se1f  liable  as  a  partner  with  others  in 
two  ways:  either  by  a  participation  in  the  loss  or 
profits  or  in  rt^spect  of  his  holding  himself  out  to 
the  world  as  such,  so  as  to  induce  others  to  gire 
a  credit  on  that  assurance."  And  Mr.  Justice 
Bayley  said:  "  To  make  Humble  liable,  he  must 
either  have  been  a  poitner  in  fact  in  the  loss  and 
jHoflt  of  the  ship,  or  he  must  have  held  himself 
out  to  be  such.  Now  here  be  was  not  In  fact  a 
partner,  and  the  goods  were  not  furnished  upon 
iiis  credit,  bul  uiwn  the  credit  of  Holland  and 
TVillianis."    16  East.  169,  174,  176. 

In  IXckinson  t.  Valpv,  in  the  same  court  in 
1829,  Mr.  Juttice  Purke,  afterwards  Jiaron 
^trkeandZordWensleydnlc,  said:  "If itcould 
liave  been  proved  that  the  defendant  had  held 
himself  out  to  be  a  partner,  not '  to  the  world ' 
fortbnt  is  a  loose  expmssioo,  but  to  the  plaintift 
himself  or  under  such  circumstances  of  public- 
ity as  to  satisfv  a  jury  that  the  pin iutiff  Itnew  of 
Itand  believeS  him  to  lie  a  partner,  he  would  be 
liable  to  the  plnintitl  in  nil  transaclions  in  which 
he  engaged  and  gave  credit  to  the  defendant, 
upon  the  faith  of  hia  being  such  juirtoer.  Tbe 
defendant  would  be  bound  b^an  indirect  repre- 
sentation to  the  plaintiiT,  ansin"  from  bis  con- 
dnct,  lis  much  as  if  he  had  stated  to  him  direct- 
ly and  in  express  terms  that  he  was  a  partner, 
Md  the  phiiutiiT  bad  acted  upou  tiiat statement." 
10  B.  &  C,  128, 140.  See,  also,  Cartcrv.  WJtal- 
Ay,  1  B.  &  Ad..  II. 

In  Ford  V.  Wlitmaralt,  in  the  Court  of  Ex- 
cbequcr  in  li*iO,  a  direction  given  by  Baron 
Parke  to  the  jury,  in  substantially  Uie  same 
Icmis  was  held  by  I^d  Abinger,  Baron  Parke, 
.Saron  Guriiey  and  Baron  Kolfe,  afterwards 
■J^^'OTd  Crauworth,  to  be  a  sound  and  proper  di- 
WotiuD  ;  and  Baron  Parke,  in  explaining  bis 
«^1in"  at  the  trial,  said  :  "  I  told  the  jury  that 
p>C  defendant  would  be  liable  if  the  debt  was 
*>0>iitractcil  whilst  he  was  actually  a  partner  or 
OX^o  ^  representation  of  himself  as  a  partner  to 
plaintiff  or  upon  such  a  public  representa- 
H^n  of  himself  in  that  character  as  to  lead  the 
I'^Uy  to  conclude  tliat  the  plaintiff,  knowing  of 
Uba.at  representation,  and  believing  the  defendant 
be  a  partner,  gave  him  credit  under  that 
oclicf."    Hurl.  &  Walms.,  58,  55. 

In  Patt  T.  Eyion,  in  the  Common  Bencli  in 
^        which  was  an  action  by  bankers  to  recover 
balance  of  accoimt  against  Eyton  and  Jones, 
tbe  ground  that  either  they  were  actual  part- 
^>ys  ip  the  business  carried  on  by  Joiia%  or 
-Bsljlon  bad  by  his  own  permission  been  held  out 
aas  a  partner.  Chief  JutticeT\nA&\,  delivering  tbe 
3'*iAs™ent  of  the  couit,  said  :   "There  was  no 
^Tioence  to  show  that  credit  was  In  fact  given  to 
Slftni,  or  that  the  bankers  knew  that  his  name 
-wuover  the  doorof  the  shop  at  Mo^tyu  Quay, 
or  that  they  supposed  him  to  be  a  partner.  Que 
who  had  been  manager,  and  another 
vbo  had  been  a  clerk,  in  the  bank,  were  in 
ctnut;  and  if  they  could  have  given  such  evi* 


I  dence,  thoy  would  no  doubt  have  been  called  as 
witnesses.  We  must  assume,  therefore,  that 
credit  was  given  to  Jones  alone;  and,  if  Eyton  is 
to  be  made  liable,  that  must  be  on  the  ground 
of  an  actual  partnerehip  between  himself  and 
Jones."  8  C.  B.,  32,  39.  In  Martyn  v.  Gray, 
in  tlie  same  court  iu  1863,  Chief  Juittee  Erie 
and  Mr.  Justice  Willcs  expressed  simitar  opin- 
ions. 14  C.  B.  (N.  S.),K24,  830,  843.  The  de- 
cision of  the  Court  of  Exchequer  in  Edmvnd»on 
V.  Thompaon,  in  1861.  Is  to  the  like  effect  31 
Law  Jour.  (N.  8.)  Ex.,  207  ;  8.  O.,  8  Jur.  (N. 
8  ),  235. 

Mr.  Justice  Lindley,  in  bis  treatise  on  the 
Law  of  Partnership,  sums  up  the  law  on  this 
point  as  follows:  "  The  doctrine  that  a  person, 
holding  himself  out  as  a  partner  and  thereby 
inducing  others  to  act  on  the  faith  of  his  rcpre- 
scntations,  is  liable  to  them  as  if  he  were  in  fact 
a  partner,  Is  nothing  more  titan  on  illustration 
of  the  general  principle  of  estoppel  by  conduct." 
"The  expression  in  Waxifjh  v.  Career,  'if  he 
will  lend  his  name  as  a  partner  he  becomes  as 
against  all  tbe  rest  of  the  world  n  partner '  re- 
quires qualification ;  for  the  real  ground  on 
which  liability  is  Incurred  by  holdmg  oneself 
out  as  a  partner  is,  that  credit  has  been  thereby  C541] 
obtained.  This  was  put  with  great  clearness  by 
J/r.  ^!?«(ic«  Parke  in  Z>i'cfa'n*on  V.  Valpy."  "No 
person  can  be  fixed  with  liability  on  the  ground 
that  be  has  been  held  out  as  a  partner,  unless  two 
thin^  concur,  viz.:  first,  the  alleged  act  of 
holding  out  must  have  been  done  eiflier  by  him 
or  by  his  consent  and,  secondl^y,  it  must  have 
been  known  to  the  person  seeking  to  av^l  him- 
belf  of  it.  In  the  absence  of  the  first  of  these 
i-equisites,  whatever  may  have  been  done  cannot 
be  imputed  to  the  person  sought  to  be  made  li- 
able ;  and  in  the  absence  of  the  second,  the  per- 
son seeking  to  make  him  liable  has  not  in  any 
way  been  misled."  Lindlev,  Partnership,  Ist 
ed.,  45-47 :  4th  ed.,  48-00. ' 

The  cuiTcnt  of  authority  in  this  country  is  in 
tbe  same  direction.  Benedict  v.  Dam's,  2  Hcliean, 
347;  Bickev.  Cram,  17  Vt..  449  ;  Mtchv.  Bar- 
rinyton,  18  Gray,  469  ;  Wood  v.  PenneU,  61  Me., 
63  ;  Sfierrod  v.  Lavgdon,  21  Iowa,  518  ;  Kirk  v. 
Bartman,  63  Pa.  til.,  97  ;  Befner  v.  Palmer,  67 
HI.,  161 ;  Cook  V.  Penrhyn  Slate  Co.,  30  Ohio 
St.,  135;  UIilv.  Harvey,  78Ind.,  26.  Theonly 
American  case,  cited  at  the  bar,  which  tends  to 
support  the  ruling  below,  is  the  decidon  of  the 
Commission  of  Appeals  In  BnUon  v.  8ecor,  01 
N.  Y.,  456.  And  the  judgment  of  tbe  Court  of 
Appeals  in  the  later  case  of  Saving  JSifc.  t. 
talker,  66  N.  Y.,  424,  clearly  implies  that  in 
the  opinion  of  that  court  a  person  not  in  fact  a 
partner  cannot  be  made  liable  to  third  persons 
on  the  ground  of  having  been  held  out  as  a 
partner,  except  upon  the  principle  of  equitable 
estoppel,  that  he  authorized  himself  to  be  so 
held  out  and  that  the  jdaintiffs  gave  credit  to 
blm. 

'IkercsvltiatJiat,  hoth  upon pri7icij}le arid vpon 
authority,  Vie  third  and  fourth  askgntnenti  of 
error,  as  ueU  as  the  first,  mutt  he  sustained,  the 
judgment  of  tlte  Circuit  Court  reverted  and  Hit 
case  remanded  to  t/iat  court,  viiih  directions  to 
order  a  new  trial. 
True  oopj*.  Test : 

JoiDtis  H.  HcKenney,  C!lerk,8up.  Court,  U.  S. 
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[542]  THADDEtJS  W.  SPINDLE,  AsslKnee  In 
Bankruptcy  of  Chablbi  U.  Shbevb,  Appt., 

9. 

CHARLES  U.  SHREVE,  JOHN  U. 
SHREYE  BT  AL. 

(See  8.  C,  Reporter's  ed..  6iS-N8.) 

(hnitnution  of  dedd  <^  trvtt — property  txmpt 
from  execution — %Dhal  trxuit  maybe  created— 
Una  ^BitoB  i^proptTt^. 

1.  When  a  person  eoiiv<>yB  alt  bis  real  and  pmcw- 
«1  property,  ffivlnx  &  list  of  it^on  ilia  trumi  th«t 
tiie  nantee  euoU  e«ll  it,  nnO  any  and  nil  oth<)rpmp> 
arCTMloiifEJiiBr  to  tbe  frantor,  viilcb  by  any  Dv?r- 
rig^Dtntar  OBw  betm  omluedlQ  xuoh  itat,  for  the 
payuent  01  Ibe  delptt  of  cb«  RMfas«*Utb«et<t''t« 
ana  intuHti  in  propertri  laaHVpaMnlaUai  irh  i  ih 
ttae  fnntor  than  nila,  and  otmdiBiak.niiBCi'l  i  >y 

Wlirt  PTopviT  H  not  UaiUa  to  UNA^^ 
gno^ndorlSte  liKttl  law  when  na  ^pnti'tiu 

8.  TrtiotB of  ToalBDdpenonal propertr.oDdor rlie 
rente,  teuec,  proflta  itnci  piixliioe  cf  tte  some,  lu-iy 
ba  oeated  wmob  atiall  saoun  cbe  use  of  Uib  eame 
ourtai  life  to  tin  beneflolaiT,  but  »  that  ICriiaU 
BotHiutojeot  to  BlieosttoD,  either  by  voluntaiT 
Ht Idfpiut,  or  4n  tnirieum,br  bli  croflltoni. 

-4  abAuQitta  to  auoh  truata  are  detennliifld  by  the 
law  ox  Qie  junadlcUon  wblot  la  tboituiu  ol  the  prep- 
wty.lbCMof  naJ  OetAta,  and  In  Cue  nt  penoiLnlty, 
fay  Ino  law  pf  the  plnoe  wbere  the  tnirt  wm  created 
or  fa  to  be  adnilnlnerad  itDQordiTu  to  (drminutiLDosa. 

fiudm^MM  J|}r.  i.  2keim  May  6, 1884. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  Districtof  Ulinois. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 
Mr.  Gwynn  Ga>rnett»  for  appellant. 
Mmra.  L.  M.  ShreT*  and  mi«ry  A.  Storrt, 
f (ar  ai^wllees. 

JVr.  JfuHee  MftttliewB  delivered  the  opin- 
ion of  the  court : 

This  is  a  hill  in  equity,  filed  by  the  appellant 
as  assignee  in  bankruptcy  of  Charles  U.  Shreve, 
to  Bubfect  an  equitable  Interest  in  certain  real 
cstnte,  situated  In  Chicago,  and  its  rents,  issues 
and  profits,  all^;ed  to  be  the  property  of  the 
bankrupt,  and  assets  belonging  to  his  estate. 
The  appeal  was  from  a  decree  cUsmlsslng  the  bill 
for  want  of  equity. 

The  question  to  be  determined  arises  upon 
these  facts: 

Thomns  T.  Shrcre  died  at  Louisville,  Ken- 
tucky, his  domicil,  November  6,  1869,  leaving 
a  last  will,  duly  admitted  to iwohate and  record 
In  that  State. 

By  that  will,  after  providing  for  certain  spe- 
dal  devises,  he  directs  Ills  estate  to  be  dividol 
[548]  Into  five  equal  parts,  of  which  he  wills  that 
one  fifth  part  be  allotted  to  his  son,  Charles  U. 
Shreve,  "subject  to  such  conditions  and  restric- 
tions as  hereinafter  numed." 

The  12th  clause  of  the  will  is  as  follows: 

"13.  As  soon  after  my  death  OS  it  can  be  con- 
venientiy  done,  I  wish  my  executor  hereinafter 
named,  aftw  first  setting  apart  a  fund  sufficient 
to  pay  the  above  namecTspedal  devises  and  in- 
cidental expenses,  to  moke  out  a  full  and  com- 
plete list  and  schedule  of  all  my  estate  of  every 
character  and  description,  real,  personal  and 
mixed,  in  the  State  of  Kentucky  and  elsewheie, 
tl8 


and  band  the  same  to  the  followtng  named  per- 
sons, to  wit:  James  W.  Henning,  A.C.  Badger 
and  A.  Harris,  who,  or  any  two  of  whom,  I  de- 
sire to  proceed  to  value  it  and  divide  it  into  five 
equal  snares  unon  the  principles  hereinbefore 
indicated;  one  naif  of  each  share,  whidi  half  I 
wish  to  be  income  paying  real  estate^  I  dealn  to 
be  set  apart  and  conv^ed  to  a  tnutee,  to  be  hdd 
for  the  use  and  benefit  of  each  child  daring  hla 
or  her  life,  and  Uien  descend  to  his  or  ber  faelrL 
without  any  power  or  right  on  the  port  of  said 
child  to  encumber  said  estate  or  anticipate  the 
rents  thereof,  but  said  trustee  shall  collect  said 
rents  and,  uter  paying  taxes,  Insurances  and 
keeping  the  property  in  repair,  pay  the  rent  to 
the  cbUd  in  penon  quarteriy,OT  as  ue  same  m^ 
be  collected  according  to  the  temu  of  the  lease; 
the  other  half  of  each  share  I  wish  conveyed  to 
each  child  in  fee,  to  do  with  aa  he  or  ahe  may 
please. 

In  placing  these  restrictions  upon  one  half  of 
the  estate  I  give  my  children,  Ido  not  wish  It 
understood  uiat  I  distrust  their  capacity  to  man- 
age their  own  afliUrs,  for  I  do  not,  but  believe 
one  half  of  a  share  that  each  will  receive  will  af- 
ford ample  means  to  commence  and  condnct  a 
respectable  business,  and  as  the  other  half  will 
^ve  them  a  comfortable  living  in  the  event  they 
should  be  unfortunate  in  business  or  otherwise, 
and  now  having  it  In  my  power,  it  Is  my  pleas- 
ure, as  I  believe  it  to  be  my  duty,  to  shield  and 
protect  tlicm  aradnst  casualties  and  acctdents  as 
far  as  possible. 

The  trustee  for  each  child  was  to  be  appoint- 
ed bv  the  Lottlsvllle  Chancery  Court,  and  after 
the  oivision  of  the  estate  had  been  made  and 
the  report  thereof  by  the  commissioners  record-  [544] 
ed,  the  e.Tecutor  of  the  will  was  directed  to  moke 
deliveries,  transfers  and  conveyances  according 
to  the  report  and  the  directions  of  the  will. 

In  pursuance  of  these  directions,  a  division 
of  the  estate  was  made  and  the  share  allotted  to 
Charles  0.  Shreve,  embracing  the  premises  de- 
scribed In  the  bill,  was  conveyed  by  the  exec- 
utor by  deed  executed  on  June  25, 1870, to  John 
M.  Shreve,  appointed  to  be  trustee  for  Charles 
n.  Shreve,  to  be  held  by  him  "For  the  use  and 
benefit  of  said  Charles  U.  Shreve  during  his  life 
and  then  to  descend  to  his  heirs,  without  any 
power  anlhority  of  said  Charles  U.  Shreve 
to  iucumber  said  estate  or  anticipate  the  rents 
thereof;  but  said  trustee  shall  coUect  said  renta 
and  after  paying  taxes.  Insurance  and  keeping 
the  property  in  repair,  pay  the  rent  to  the  said 
Charles  U.  Shreve  in  person  quarterly, 'or  as 
the  same  may  be  collected,  according  to  the 
leasing  thereof,  and  with  all  other  rights.duties, 
powers  and  restrictions  as  are  conferred  and 
imposed  the  will  of  said  Thomas  T.  Oucve^ 
deceased.' 

The  trustee  accepted  the  trust  and  entered 
Into  possession  of  the  property  in  execution  of  It. 

On  June  20,  1876,  at  Louisville,  Charles  C. 
Shreve  conveyed  toJ.M. Shreve  "All  the  rail, 
personal  and  mixed  property  owned  by  snid 
party  of  the  first  part  not  exempt  from  execution 
and  which  is  as  follows,"  being  certain  ^lecific- 
ally  described  lots  and  tracts  of  land,  some  in 
Cook  County,  Illinois,  and  some  in  Kentucky, 
and  certain  personal  property,  to  have  and  to 
hold  on  certain  trusts,  viz.:  that  the  party  of  the 
second  part  shall  "  Immediately  proceed.  In 
fluch  manner  as  to  him  shall  seem  best,  either  by 
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pablic  or  private  sale  or  bj  institutiog  suit  in 
tbe  Louisville  Chancery  Court,  to  sell  and  have 
•old  all  the  foregoing  property  and  any  and  all 
other  property  belongmg  to  said  first  party  not 
exempt  from  execution  which,  by  any  oversight 
may  have  been  omitted  in  the  foregoing  list," 
etc .,  for  the  payment  of  the  debts  of  the  grant- 
or: first,  all  such  as  were  specifically  secured 
1^  lienaonthe  property  conveyed  ;  second,  all 
unsecured  debts  equally,  and  any  surplua  to  re- 
turn to  the  grantor,"  It  being  the  object  and  in- 
tent of  this  conveyance  to  transfer  to  said  sec- 
"''3  ond  party  all  the  property  belonging  to  said  first 
party  not  exempt  from  execution  for  the  benefit 
of  aU  the  creditors  of  ssid  first  party." 

This  deed  did  not  describe  any  property  held 
In  trust  for  the  grantor  under  his  father's  will, 
of  which  that  named  in  tbe  bill  is  a  part;  but 
the  Court  of  Appeals  of  Kentucky,  in  Kn^fier 
v.  Sltme,  78  Ky.,  297,  had  before  it  the  veiv 
question,  as  to  the  construction  of  this  deed, 
and  decided  that  all  the  estate  and  interests  in 
property,  which  at  its  date  the  gi'antor  held, 
which  he  could  aliene  and  which  was  liable 
at  law  or  in  equity  for  the  payment  of  his  debts, 
passed  by  its  terms;  and  in  that  decision  we 
concur.  Such  was  tbe  manifest  intention  of 
the  grantor,  and  the  language  of  the  deed  to 
which  we  have  referred  is  broad  enough  to  ef- 
fect it.  SubBequently,  by  appropriate  Judicial 
proceedings  in  Kentucky,  James  Buchanan  was 
substituted  for  John  M.  Shreve,  as  trustee  un- 
der this  assignment.  Buchanan,  on  August 
16, 1878,  filed  a  UIl  in  equi^  in  the  Supwior 
Court  of  Cook  County,  Illinois,  to  enforce 
tbe  trusts  of  this  conveyance  for  the  benefit  of 
creditors,  claiming  under  it  the  right  to  subject 
for  that  purpose,  toe  estate  and  interest  of  Chas. 
U.  Shreve,  underthe  trusts  of  his  father's  will, 
described  In  tbe  bill  in  this  case.  That  suit  was 
pending  when  the  present  was  commenced.  A 
decree  was  afterwuds  rendered  dismissing  the 
bill  of  Buchanan  for  irant  of  equity,  on  general 
demurrer. 

In  the  meantime,  on  August  SI,  1878,  Charles 
U.  Shreve  filed  his  petition  in  bankruptcy  in  the 
District  Court  for  Kentucky,  aud  was  adjudi- 
cated a  bankrupt,  the  appellant  being  appoint- 
ed his  assignee,  to  whom  all  the  estate  and  ef- 
:fccts  of  the  bankrupt  were  duly  assigned  ac- 
cording to  the  Act  of  Congress. 

Theliill  in  this  case  was  filed  February  27, 
1879,  but,  although  it  asserts  a  contradictory 
title  to  that  set  up  and  insisted  upon  by  Bu- 
chanan, as  trustee,  under  the  conveyance  to 
John  M .  Shreve  for  the  benefit  of  creditors,  and 
although  Buchanan  himself  is  made  a  ptirty  de- 
fendant, no  notice  is  taken  in  tlie  bul  of  his 
claim  of  tiUe.  And  yet  it  is  too  clear  for  argu- 
ment, that  if  the  estate  and  interests  of  tbe 
bankrupt  aoucht  to  be  subjected  in  this  suit, 
I  were  assignable  and  are  liable  to  be  taken  at 
law  or  appropriated  in  equity,  for  the  fmyment 
of  his  debts,  tliey  passed  by  the  previous  deed 
of  assignment  and  are  vested  in  Buchanan;  for 
the  conveyance,  under  which  he  derives  title, 
was  made  more  than  two  years  before  the  bank- 
ruptcy and  has  not,  on  any  ground,  been  as- 
sailea  as  affected  by  the  bankrupt  law;  so  that 
the  foundation  of  the  case  asserted  in  the  bill  is 
entirely  taken  away.  It  is  shown  that  nothing 
«f  what  is  therein  claimed  could  pass  to  the  as- 
Ill  V.  a. 


signee  in  bankruptcy,  because  It  had  already 
passed  to  another. 

On  the  other  hand.  If  nothing  passed  by  tbe 
deed  under  which  Buchanan  claims,  affecting 
the  estate  and  interests  in  controversy,  it  must 
have  been  because,  imder  the  law  of  Illinois, 
which,  of  course,  governs  in  respect  to  inter- 
ests in  real  estate  situated  in  that  State,  those 
interests  were  not  liable  to  be  appropriated  to 
tbe  payment  of  tbe  debts  of  the  beneficiary,  and 
were,  therefore,  not  embraced  in  the  descrip- 
tion of  the  property  conveyed.  That  such  ques- 
tions are  determinable  ouy  by  the  locallaw 
where  the  property  has  its  titua,  was  expressly 
decided  in  McJiolt  v.  Lety,  5  Wall;.  433  [72  U. 
S.,  XVIII.,  5961.  and  was  also  intimated  in 
Ifie/ioU  V.  Saton,  91  U.  8.,  716-729  [XXIH., 
254-258] .  The  Bankruptcy  Act,  section  S04S, 
Revised  Statutes,  expressfy  adopts  the  local 
law  of  the  Slate  as  to  such  exempitlons. 

And  in  Illinois  the  subject  is  regulated  by  a 
special  statutory  provision.  By  sec.  49,  ch.  22, 
Hurd,  R.  S.  111.,  195,  of  the  Chancery  Practice 
Act  of  that  State,  providing  for  creditors'  bills  of 
discoverv  and  to  reach  and  am)ly  equitable  es- 
tates and  interests  to  the  satisfaction  of  debts, 
property  held  In  trust  is  made  subject  to  that 
proceeding,  "Except,  when  such  trust  has,  in 
good  faith,  been  created  by,  or  the  fund  so  held 
in  trust  has  proceeded  from,  some  person  other 
than  the  defendant  himself."  The  Tennessee 
Statute,  which  was  applied  to  the  exoneration 
of  the  interests  sought  to  be  appropriated  in 
iViftsAoii  T.  Letjf  [tupra],  was  substantially  the 
same  as  this;  and  both  seem  to  be  copies  tiom 
that  of  New  York,  2  R.  S.,  178,  sees.  38, 89,  al- 
though in  the  last  named  State,  as  appears  from 
the  decision  of  the  Court  of  Appeals  in  WiU- 
iamt  v.  Thorn,  70  N.  Y.,  270,  aud  MeEvoy  v. 
Appleby,  27  Hun.  44,  another  statute,  1  R.  S., 
720,  sec.  57,  limits  the  exemption  in  cases  where 
income  is  payable  under  such  u  trust,  to  tlic  prin- 
cipal fund  Itself,  and  the  beneficial  interest  of 
the  eeilui  qu$  truit  in  the  income  onl^  to  tbe 
extent  of  a  fair  support  of  the  beneficiary  out 
of  the  trust  estate. 

The  Statute  of  Illinois  docs  not  appl^,  mere- 
ly, as  is  argued,  to  cases  where  a  technical  dis- 
covery is  sought,  but  to  all  cases  where  the 
creditor  or  his  representative  is  obliged,  by 
the  nature  of  the  interest  sought  to  be  applied, 
to  resort  to  a  court  of  equity  for  relief,  as  he 
must  do.  in  all  cases,  where  the  legal  title  is  in 
trustees,  for  the  purpose  of  serving  the  require- 
ments of  an  active  trust,  and  where,  consequent- 
ly, the  creditor  has  no  lien  and  can  acquire  none, 
at  law,  but  obtains  one  only  by  filing  a  bill  in 
equity  for  that  purpose.  If  the  trust  was  merely 
passive  and,  therefore,  executed  by  the  law  in 
Its  locality,  in  the  <X9tui  que  tmtt,  so  as  to  be 
subject  to  the  levy  of  executions  at  law,  and  the 
present  was  sucn  a  case,  then  the  bill  would 
fail,  because  the  remedy  at  law  would  be  ade- 
quate and  complete. 

The  case  has  been  argued  bv  counsel  as  if  it 
depended  upwn  or  at  least  involved  thequcHtion, 
whether,  upon  general  principles  of  equity  ju- 
risprudence, as  administered  in  thecoiurts  of  the 
United  States,  the  terms  of  tbe  bust  in  favor  of 
Charles  U.  Shreve  under  his  father's  will,  ex- 
ceedcd  the  limits  fixed  for  restraints  upon  the 
alienation  of  property  held  for  tbe  beneficial  use 
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of  the  eettui  guslnut,  andlts  exoneration  from 
the  liability  to  be  taken  for  payment  of  his  debts. 

It  cannot  be  doubted  that  ft  is  competent  for 
testators  and  grantors,  by  will  or  deed,  to  con- 
Btnict  and  establish  trusts,  both  of  real  and  per^ 
sonal  ^tooexty,  and  of  the  rents,  issues,  profits 
and  produce  of  the  same,  by  appropriate  lim- 
itatitnis  and  powers  to  trustees,  which  shall  bo- 
cure  the  application  of  such  bounty  to  the  per- 
sonal and  family  uses  during  the  life  of  the 
benefldary,  so  that  it  shall  not  be  subject  to 
alienation,  either  Toluntary  act  on  his  part, 
or  in  invittaa,  by  hfs  creditors.  The  limits, 
within  which  such  provisions  may  be  made  and 
administered,  of  course,  must  be  found  in  Uie 
law  of  that  jurisdiction  which  is  the  ritu*  of  the 
pcopertv,  in  case  of  real  estate,  and  in  cases  of 
personal^,  where  the  trust  was  created  or  is  to  be 
administered  according  to  circxmistances.  And 
low}  {q  determining  those  limits,  that  law  declares 
how  far  and  by  what  forma  and  modes,  the  In- 
stitution of  property  may  be  permitted  to  ac- 
commodate itseu  to  the  will  and  convenience 
of  individuals,  without  prejudice  to  public  In- 
terest and  policy;  by  what  limitations  and  In- 
struments Its  usual  incidents  may  be  affected 
and  altered,  so  as  to  eHectuate  the  intentions  of 
parties;  how  far  the  dominion.  Implied  in  the- 
Idea  of  property,  may  be  extended  so  as  to  limit 
the  future  dommion  of  those  who  Bacceed  to  its 
beneficial  enjoyment. 

It  ft^ws,  therefore,  thiU  the  judgment  In 
each  case  must  be  determined  hy  the  positive 
provisions  of  the  law  of  the  locauty  which  gov- 
erns It,  and  Uie  particular  terms  of  the  instru- 
ment by  which  the  scheme  is  framed.  And  ap- 
plied to  the  circumstances  of  the  present  case, 
the  question  would  be  merely,  whether,  accord- 
ing to  the  law  of  Illiaois,  the  terms  of  liie  trust, 
established  under  the  will  of  Thomas  T.  Shreve 
created  an  interest  or  estate  in  the  beneficiary, 
whi^  not  having  been  previously  convejred  to 
another,  could  be  taken  at  law  or  in  equity  for 
payment  of  bis  debts  and  which,  therefore, 
vested  in  his  assignee  in  bankruptcy. 

That  question,  as  we  have  already  shown,  so 
far  as  required  by  the  case,  is  answered  by  the 
declaration  that,  as  nothing  has  been  assigned 
to  the  appellant,  except  what  had  not  been  pre- 
viously conveyed  and  could  lawfully  be  sub- 
jected to  the  payment  of  his  debts;  and,  as  the 
interest  in  question  was  either  vested  in  Bu- 
chanan or  could  not  be  so  subjected,  by  reason 
of  the  positive  provisions  of  the  Statute  of  Illi- 
nois, to  which  we  have  referred,  the  appellant 
has  shown  no  right  to  the  relief  tot  wnich,  in 
his  bill,  he  prayed. 

27te  dasrce  of  the  Cireuit  Court  it,  aeeordinffti/, 
aMrmed. 

Muc  copy.  Test ; 

Jam«8  H.  MoKenner,  Clerk,  Sap.  Court.  U.  & 
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RICHARD  KING. 

(See  8.  C  Reporter's  ed.,  MHUS.) 
Birorinr^iuing  imtruetum  to  jury — grroruovi 
inaimeti&n. 

1.  ItlsermlD  a  oourt  to  refuse  to  give  an  In- 
fiU 


itructlon  to  a  Jury  which  oonUlni  a  oorreot  ctat«- 
mentoftfaetaw  andlistriotlranilloabletotbeoaaew 
imkas  it  has  already  been  given  substantially  M 
prayed.  In  the  oharffe  orthe  oourt. 

Z.  ItiiflRor  hi  the  oourt  to  Instmota  jury  ODOoa 
point  zkot  Involved  m  tbetasue  and  npoo  wtawi  no 
evMeoo*  baa  bera  given. 

[No.  828.] 
BuhmitM Apr.  JS,  3884.  IktMMa^S, 

PI  ERROR  to  the  CIrcntt  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
This  action  was  brotight  in  the  court  beloWt 
by  the  defendant  in  error,  to  recover  dam«gw 
for  an  alleged  deceit. 

The  trial  resulted  in  a  verdict  for  the  plaint- 
iff, for  (12,000.  On  motion  for  a  new  trial,  the 
court  announced  that,  unless  the  i^ntifl  filed 
a  rrnnUUtur  of  |6,000  the  motion  would  be  lus- 
tained.  The  plaintiff  compiled  and  the  court 
entered  judgment  In  his  favor  for  (7,000. 
Whereupon,  the  defendant  sued  out  this  writ  of 
error. 

The  facts  of  the  case  are  stated  by  the  court, 
Mr.  GiTvn  Cmaapbell,  for  plalntlfl  Id 
error: 

The  law  is  elementary,  that  the  court  hi  Ita 
charge  should  ignore  every  hypothecs  which  is 
not  founded  upon  the  evidence. 

Ina.  Co,  V.  Baker,  04  U.S.,  611  (XXIV..a6S); 
Camp  V.  &dan,  48  Mo.,  691:  Gilchriatv.  Don- 
ndl.  53  Mo.,  691 :  Bank  v.  Murdoch,  62  Mo., 
73;  C}tubbuckv.R.R.  Cb.,77Mo..69I;  Thomp- 
son, Charging  the  Jury,  sec.,  62,  and  notea; 
Uttey  V.  lilfree.  Tt  Mo.,  807. 

The  court  should  not  have  instructed  the  Jury 
upon  issues  not  made  by  the  pleadings. 

MoffaUY.  Oonklin,  SS  }>lo.,  453;  Lumbert  t. 
PoUmgr,  29  la.,  104:  2>tcy<TV.i>uniar,6WaU., 
818  (72  U.S.,  XVm.,  489). 

The  Instructiona  did  not  cover  the  whole 
case.   

aatv.  Wean,  US  U.  a,  728  (XSm.,  000). 

Mr.  Jamea  Carr,  for  defendant  In  error. 

Mr.  JuiHce  Katthews  delivered  the  oj^- 
ion  of  the  court : 

This  was  an  action  at  law  brought  by  the  de- 
fendant in  error  to  recover  damages  for  an  al- 
leged deceit.  The  cause  of  action^as  set  out, 
was  substantially  as  follows:  that  Thorwegan, 
the  defendant  below,  was  the  owner  of  a  steam- 
boat, called  The  Grand  Rcpubb'c ;  that,  on  or 
about  October  1,  1876,  knowing  the  boat  to  be 
heavily  incumbered  with  liens,  claims  and  debts 
to  the  amount  of  about  $75,000,  with  a  view 
and  design  to  injure,  clieat  and  defraud  the 
plaintiff,  he  falsely  and  fraudulently  repre- 
sented to  the  plaint  that  the  boat  was  sub- 
stantially tree  tiom  all  liens,  claims,  debts  and 
liability,  except  to  a  small  amount,  which  he, 
the  defendant,  would  forthwith  pay  off  and 
cause  to  be  discharged,  as  a  preliminary  to 
mer^ng  the  title  and  ownership  of  said  b(»t  in 
a  corporation  to  be  organized  by  the  defendant 
to  receive  such  title  and  ownership,  and  to  Issue 
stock  tiiercin,  representing  the  full  value  of 
said  boat,  free  and  clear  ox  all  incumbrances, 
debts,  liens  and  liabilities  then  existing,  and 
that  a  plaintiff  would  advance  to  the  defend- 
ant, at  that  time,  $12,000,  he  should  become 
interested  in  said  boat,  and  that  the  defendant  [560] 
would  forthwith  organize  such  corporaUon  and 
convey  to  it  the  title  to  said  boat,  nee  of  all  in- 
cumbrance and  liaUlity,  and  issue  to  the  plaint- 
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Iff  126  ahues  of  stock  therein,  representfng  one 
d^th  of  the  ownenhip  of  the  boat,  free  of  all 
locumbronce,  and  one  eighth  of  the  capital 
stock  of  the  corporation;  mat  the  plaintiff,  re- 
lying on  said  representations  and  believing 
tbem  to  be  tme,  and  especially  that  the  boat 
was  at  that  Ume  substantiallv  free  and  clear  of 
all  debts,  incumbrance  and  liability,  and  that 
It  would  be  wholly  free  and  clear  of  the  same 
when  merged  in  and  the  title  and  ownership 
transferred  to  the  corporation,  did,  on  or  about 
October  1,  1876,  advance  to  the  defendant  the 
said  sum  of  $12,000  for  the  said  interest  in  said 
boat  and  the  stock  of  the  corporation;  that  af- 
terwards,  about  October  6,  1876,  the  defendant 
caused"  said  corporation  to  be  organized  under 
the  name  of  the  Grand  Repubhc  Traosporta- 
ti<m  Company,  with  a  capital  stock  of  $100,000, 
In  shares  of  $100  each,  and  conveyed  to  It  the 
title  to  the  said  boat,  but  the  same  was  at  that 
time  subject  to  incumbrances  and  liabilities,  as 
aforesaid,  to  the  amount  of  $75,000,  and  of  the 
said  capital  stock  caused  to  be  issued  to  the 
plaintiff  125  shares,  being  one  eighth  of  the 
whole  number;  tha^  in  consequence  of  said  in- 
cumbrances, said  stock  was  and  continued  to 
be  wholly  without  value,  and  thereby  the  said 
nun  iHiia  ftur  the  same  was  wholly  lost  to  the 
plnintiif. 

The  defendant  answered,  denying  all  charges 
of  fraud  and  misrepresentation,  ancTpleadingin 
bar  of  the  action  his  subsequent  discharge*  in 
bankruptcy.  To  this  the  piaintifl  repli^  the 
fraud  alleged  in  the  complaint. 

It  is  manifest  that  the  case  of  the  plai&tifl 
below,  as  stated  In  the  uleadlngs,  turned  upon 
Uie  questions  whether  tne  defendant  made  the 
alleccd  representation  as  to  the  liabilities  of 
the  boat,  existing  at  the  time  of  the  advance  of 
'money,  made  the  platntiif,  whether  such 
representations,  if  made,  were  false  and  fraudu- 
lent, and  whether  the  plaintiff  acted  on  the  faith 
of  their  truth .  Everything  else  charged  in  the 
complaint:  that  the  defenoant  would  pay  off 
the  iucumbrancea  and  liabilities  before  trans- 
its 1]  terring  the  boat  to  the  corporation,  and  would 
convey  to  It  a  title,  free  and  clear  of  all  liability, 
on  account  of  any  eidsting  debt,  was  promissory 
in  its  nature,  related  to  the  fature,depeDdcd  on 
contract  merely  and  could  not  be,  of  itself,  the 
foundation  of  an  action  for  deceit.  At  most. 
It  would  be  but  a  warranty  of  the  title  against 
incumbrances  and  liability  for  debts,for  breach 
of  which  an  action  on  tiie  agreemoit  would 
accrue. 

The  only  evidence  adduced  in  support  of  the 
averments  as  to  the  representations  made,  and 
alleged  to  be  false  and  fraudulent,  was  the  tes- 
timony of  the  plaintiff  himself  as  to  the  drcum- 
stances  of  the  transaction. 

From  this  it  appeared  that  the  entire  amount 
of  $12,000  was  not  advanced  In  one  sum,  but  in 
two,  at  different  times.  As  to  the  first,  of  $5,000, 
it  was  clear,  beyond  dispute,  that  it  was  made 
before  the  transaction  relating  to  the  sale  of  the 
interest  in  the  boat,  and  not  even  in  cootcm- 
plntion  of  it,  but  ns  a  loan,  to  meet  an  immedi- 
ate necessity  of  the  defendant,  and  without  in- 
quiry or  security;  and  olUiuugh  it  was  inclined 
in  tlie  verdict,  tne  circuit  court  declined  to  en- 
ter a  judgment  for  Oie  full  amount,  and  re- 
quired the  plaintiff  to  enter  a  rtmittttur  of  that 
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sum,  as  the  alternative  of  a  new  trlal,and  it  was 
complied  with. 

The  second  advance  of  $7,000,  it  appears,, 
was  made  a  few  days  afterwards  and  in  pursu- 
ance of  negotiations  for  a  sale  by  the  defendant 
to  the  plamtiff  of  an  interest  In  the  boat,  to  be 
conmimmatcd  by  the  transfer  to  the  imposed 
corporation  and  the  issue  of  its  stock. 

It  Is  perfectly  clear,  from  the  testimony  of 
the  plaintiff  himself,  that,  at  the  time  of  the 
second  advance  of  the  sum  of  $7,000,  he  was  In- 
formed and  well  knew  that  Uie  boat  was  not 
free  from  incumbrances  and  liabilities.  On  the 
contrary,  he  himself  says  tiiat  he  made  the  ad- 
vance to  eaahle  the  defendant  to  pay  debts  then 
existing.  He  testified  that  Thorwegan  said,  "If 
he  could  get  that  much  money  It  would  pay  out 
the  debt  and  would  have  her  clear  of  all  debts; 
and  that  if  he  didn't  get  the  money  the  boat 
would  be  tied  up  before  he  left  here  and  he 
wouldn't  be  able  to  turn  a  wheel."  This  Is  the 
strongest  statement  made  by  the  plaintiff  as  to 
any  representation  of  thedeiendantln  reference  [562] 
to  the  amount  of  the  boat's  existing  Indebted- 
ness. In  the  same  connection,  the  witness  stated 
that  nothing  was  said  about  the  amount  of  the 
indebtedness.  On  cross-examination,  the  fo^ 
lowing  questions  and  answers  sum  up  the  trans- 
action. 

"169  Int.  As  I  understand,  you  testify  In  your 
exabiioation  in  chief  that  Thorwegan  inomlsed 
that  he  would  pay  off  the  debts  due  the  bMt 
and  all  the  demands  against  herf 

A,  Yes,  sir. 

170  Int.  And  you  relied  on  that  promiseT 
A,  Ye^  sir. 

171  Int.  Andjrauletbimhaveyourmoneyr 
A.  Yes,  sir. 

173  Int.  Thafs  the  way  of  It? 

A.  Yes,  sir. 

178  Int.  You  didn't  care  about  an  interest  in 
this  boat  particularly,  but  you  wanted  to  help 
Thorwegan  more  than  anything  else;  that  was 
yo\ir  motive? 

A.  That  was  tba  motive.  I  saw  be  was  in 
trouble,  as  he  stated  to  me." 

On  re-examination,  the  following  question 
and  answer  appear: 

"  179  Int.  At  that  time,  in  October,  1876,  you 
placed  full  reliance  on  the  representations  that 
the  boat  was  free  and  clearof  alIdebts,didn'tyouT 

A.  I  did:  that  she  was  turned  over  (to)  me 
clear  of  alt  debts  due  and  demands  up  to  tliat 
date.  It  was  not  on  the  first  of  October;  the 
boat  was  to  be  ttimed  over  to  me  when  she  waa 
at  the  wharf  ready  for  receiving  cargo.  That 
was  the  understanding,  and  tM  captain  will 
state  that  fact  himself." 

At  the  time  of  the  transaction  the  boat  was 
undergoing  repairs.  When  these  were  finished 
the  corpontiott  was  organized  as  proposed  and 
the  boat  transferred  to  it;  but,  as  appeared  from 
the  testimony  of  tbe  clerk,  introduced  as  a  wit- 
ness on  the  part  of  the  plaintiff,  with  an  unpaid 
indebtedness  at  that  time  of  $08,000,  of  which 
about  $10,000  were  liens  upon  the  boat,  the  re- 
mainder being  represented  by  notes,  etc..  on 
building  account.  The  boat  was  worth  from 
$160,0<H)  to  $175,000,  in  his  opinion,  at  that  [653] 
time.  She  was  tost  by  fire  In  September,  1677. 
There  was  Insoranco  on  he^  however,  only  for 
$50,250,  which  went  to  pay  creditors. 
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On  the  part  of  tbe  d^end&nt,  a  writing  ob- 
ligatory was  introduced  as  evidence,  signed  and 
sealed  by  the  defendant,  reciting  the  agreement 
with  the  plaintiff  of  October,  1876,  for  a  sale  of 
one  eighth  ioterest  in  tbe  boat,  represented  by 
one  ei^ith  of  the  stock  of  tbo  corporation,  and 
containing  a  covenant  to  hold  the  plaintiff  harm- 
less  from  all  claims,  incumbrances  and  liabili- 
ties existing  on  said  steamer  at  that  date,  and 
agreeing  to  pay  all  claims  and  incumbrances  ex- 
isting on  said  boat  on  that  day,  as  well  as  all 
maritime  and  other  liens,  so  that  no  part  thereof 
as  nguinst  him  should  be  chargeable  to  or  paid 
by  the  new  company,  a  copy  of  which  was  set 
forth  In  tbe  original  petition  of  the  plaintiff. 

The  defendant  was  called  on  his  own  behalf, 
and  denied  making  any  representations  as  to 
tbe  indebtedness  of  the  boat  at  the  time  of  the 
sale. 

There  was  evidence,  taking  up  much  space  in 
the  record,  consisting  of  accounts  showing  re- 
ceipts and  disbursements  on  account  of  the  boat 
for  sixteen  trips,  most  of  them  made  after  the 
sale  to  King,  and  of  the  examination  of  the 
clerk  in  reference  thereto,  which,  in  our  opin- 
ion, ought  not  to  have  been  admitted.  It  was 
irrelevant  and  tended  to  confuse  and  mislead 
the  jury  to  the  prejudice  of  the  defendant  by 
suggiesting  questions  of  good  faith  as  to  the 
management  of  the  boat,  after  the  transaction 
In  qui'stion,  which  were  not  port  of  tlie  issue 
and  which  threw  no  light  upon  it. 

In  this  state  of  the  evidence,  the  d^endant 
requested,  among  others,  the  following  instruc- 
tion to  be  given  to  Uic  juiy: 

"  The  jury  are  instructed  that  unless  the  evi- 
dence clearly  shows  that  defendant,  with  intent 
to  defraud  the  plaintiff,  falsely  represented  to 
him  some  material  facts  alle^  in  the  petition 
and  relied  on  by  the  plaiutilf,  whereby  plaint- 
iff, to  his  damage,  was  induced  to  enter  into 
the  contract  described  in  the  petition,  then  they 
must  find  for  the  defendant." 

This  the  court  refused  to  ^ve.  and  to  this  re- 
fusal exception  was  duly  taken. 

The  proposition  contained  in  the  request  is  a 
correct  statement  of  the  law  and  strictly  appli- 
cable to  tbe  case.  Tbe  defendant  was  entitled 
to  have  it  given  to  the  jury,  if  not  In  the  pre- 
cise form  asked,  at  least  m  substance.  It  is 
not  contested  In  argument  as  unsound;  but  the 
refusal  to  give  it  is  met  by  the  claim  tiiat  it  was 
given,  subfitantlally  as  prayed,  in  the  charge  of 
tiie  court.  This  la  set  out  in  full  in  tbe  bill  of 
exceptions,  and  it  becomes  nccessaiy.  therefore, 
to  examine  it,  to  ascertain  whether  it  properly 
covers  the  point  of  the  iuBtruction  asked  for 
and  refused. 

"Hiat  examination  satisfies  us  that  It  does  not; 
but  Uiat,  on  the  contraiy.  It  contains  directions 
to  tiie  jury  inconsistent  with  the  instmction  re- 
quested. Among  other  things,  the  court,  In  its 
diarge,  said: 

"  The  complaint  is  that  by  fraudulent  and 
false  statements,  a  suppression  of  the  truth  on 
the  part  of  the  defendant,  the  deception  was 
prncticcd  upon  the  plaintiff." 

And:  "ThelawwUlnotpermitanytHietomake 
fraudulent  representation  and  thus  obtain  ftom 
tbe  par^  some  valuable  thing,  monev  or  otber- 
wise.  If  anyone  commits  a  irand  of  that  kind 
and  Uiereby  another  loses  his  mon^,  having 
trusted  to  what  was  said  to  him,  vl^,  the  In- 
dia 


dividual  who  does  it  Is  still  responsible  to  the 
party  thus  defrauded.  And  In  this  connection, 
gentlemen,  vou  will  view  the  whole  case;  not 
only  what  the  party  said,  but  If  you  shall  come 
to  the  conclusion  he  left  things  unsaid  that  he 
ought  to  have  said,  that  is,  that  there  was  a  sup- 

Sression  of  truth  when  It  was  demanded  from 
im,  or  from  other  circumstances  of  the  case 
he  ought  to  have  disclosed  the  facts,  that  Is  just 
as  bod  as  asserting  a  fact  which  does  not  extet, 
and,  In  relation  to  that,  you  will  have  to  view 
it  with  the  acts  of  the  other  party  also." 

After  the  jury  had  retired  theyrequested  fur- 
ther instructions,  as  follows:  "  The  jury  desire 
to  be  Instructed  whether  the  withholding  of  th» 
true  financial  condition  of  the  boat  constitutes 
a  fraud?"  And  in  answer,  the  court  said:  "If 
the  disclosing  of  it,  as  I  have  told  you  before, 
became  a  duty,  that  is.  if  the  withholding  was 
intentional  for  tbe  purpose  of  accomplishmg  a 
fraud  upon  the  individual,  and  it  was  necessary 
for  it  to  be  disclosed,  then  such  withholding  [665] 
would  be  a  fraud.  But  if  the  individual  aa- 
vanced  the  money  without  any  question,  or  any 
question  concerning  the  flnaocud  condition  <» 
die  boat,  or  if  he  took  other  guaranties,  so  as  to 
secure  himself  against  contingencies,  then  it 
might  not  be  necessary.  I  can't  answer  the 
question  by  saying  yea  or  nay.  for  the  very 
question  depends  on  the  circumstances  of  the 
case.  For  instance,  I  am  talking  to  an  Indi- 
vidual designin';  to  accomplish  an  object.  If  I 
find  that  tndivioual  is  desirous  of  obtaining  cer- 
tain Information  for  the  purpose  of  either  de- 
nying or  cranting  the  request  I  make  and  I 
withhold  tlie  information,  that  is  a  fraud,  pro- 
vided I  do  it  with  the  intention  of  Inducing  him 
to  do  a  thing  that  he  would  not  otitcrwise  do. 
That  is  a  fraud  or  deceit,  as  tiie  law  aills  it. 
*  *  *  If  you  should  come  to  the  cont-lusiou. 
that  it  became  necessary  for  this  individual  to 
,know  the  financial  condition  of  tiie  boat  aud  it 
was  withheld  by  the  other  party  intentionally, 
for  the  purpose  of  misleading  him,  then  you 
should  solve  tliis  question  as  you  think  the  testi- 
mony justifies." 

This  charge  assumes  that  the  plaintiff's  case 
was  based  upon  a  fraudulent  suppression  of 
material  facts,  knowledge  of  which  the  defend- 
ant was  under  some  legal  du^  to  communi- 
cate, and  that  there  was  evidence  before  the 
jury  tending  to  prove  the  allegation.  The  as- 
sumption Is  wrong  in  botii  Its  parts.  No  sucb 
averment  Is  made  in  the  pleadings,  and  there 
was  nothing  in  the  evidence  tending  to  prove 
it.  The  whole  case,  as  we  have  heretofoix. 
stated,  as  exhibited  In  the  petition  or  com- 
plaint, rested  upon  an  alleged  positive  misrep- 
resentation of  an  existing  »ct;  and  all  the  evi- 
dence Intended  to  establish  tiie  fraud  charged 
was  directed  to  the  proof  of  that  actual  misrep- 
resentation. There  was  no  suggestion  of  any 
such  relation  between  the  parties  or  of  any- 
thing in  the  circumstances  of  the  transaction 
that  imposed  upon  the  defendant  the  legal  ob- 
ligation of  making  any  disclosures  in  respect  to 
which  he  failed  to  speak.  The  whole  charge 
was,  that  having  undertaken  to  make  a  state- 
ment of  a  particular  condition  of  facts,  he  had 
done  so  falsely  and  fraudulentiy. 

The  court,  therefore,  should  have  confined  its 
Instnicticms  to  the  jury  to  the  point  really  in-  ....^ 
Tolved  In  the  Issue  and,  omitting  what  was  said  loOsj 
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In  Topect  to  fraudulent  suppreedons,  informed 
them  that  there  was  do  e^dence  in  the  case 
<hat  authorized  their  request  for  further  in- 
fltnicUons  upon  the  point  Involved  in  their  In- 
.^uiiy. 

R  wu  error  t  Gtenfore,  to  refuM  to  ffive  th*  in- 
-ttrueUoH  (uked  for  tijf  ths  d^mdant,  at  tet  out 
^ft0e«.  Ift6  /u^fmmt  %*,  ther^ore,  rtter$ed  and 
•At  aua$  rtmanded,  tD<a  direetioM  to  grant  a 
tm  trial. 
Tkneeopy.  Tart: 

Jamea  H.  XoKennv,  Oerk,  Sop.  Ooarfe.  U.  S. 


"BOARD  OF  SUPERVISORS  OP  CAR- 
BOLL  COUNTT,  Piff.  in  Err., 
«. 

dbwitt  w.  smith. 

(See  B.  d,  Reporter'ted.,  SIMMWL) 

Cbunte  bondi.  redtaU  in — ruit  to  er^n  imieof 
bondt—iffflect  <^  lis  pendens— «ta<0  dae^Wm— 

L  Where  county  bonds  eaf  nothlDg  whatever  as 
to  anjr  oompltance  with  tbe  requirements  of  the 
statute  Ut  reepeot  to  whloh  the  officers  of  the  oouotr 
were  autborued  and  appointed  to  determine  and 
oertify,  tbey  do  not  ooostitute  an  estoppel  which 
prevents  inquiry  into  tbe  alleged  invaliaity  of  tbe 
bonds. 

S.  Tbe  pendency  of  an  Injunction  bill,  to  prevent 
tbe  issue  and  delivery  of  bonds,  does  not  aneot  tbe 
title  of  a  bona  fi&t  holder  of  Uie  t>onda  for  value, 
who  was  not  a  party  to  that  suit. 

a.  Where  bonds  are  negotiable,  there  la  no  oon- 
•truotlve  notice  of  any  fraud  or  Illegality,  by  Virtue 
of  the  doctrine  of  Us  pendens, 

4.  This  court  will  not  adopt  and  apply  a  decision 
of  a  at«te  oourt,  upon  the  vaiy  bonds  herein  suit, 
TOonounced  after  the  controveisy  arose  and  be- 
"tween  other  parties. 

8.  Tbe  clause  in  Uie  ConsUtutfon  of  Hteatsrippi  re- 
•<iuirlng  the  assent  of  two  thirds  of  the  qualifled 
"wotars  of  the  county,  at  an  electioD  lawfully  held 
-<or  that  purpose,  to  a  proposed  issue  of  municipal 
Vionda,  means  the  vote  of  two  thirds  of  the  qualiHed 
'YOteta  preaont  and  voting  at  such  eleotlon  In  Its 
^kvor,  aa  detannlned  by  tbe  ofBdal  return  ctf  tbe  re- 
wlt, 

[No.  888.] 

^lOimmtA Apr.H,  188J^  Decided Ma^ S,  1884. 

F ERROR  to  the  District  Court  of  the  United 
Sutes  for  the  Northern  District  of  Mlssis- 

hbtOTT  and  facts  of  tiie  case  appear  in 
the  opinion  of  the  court. 
Mr.  J.  Z.  Oeor^,  for  plaintilf  in  error: 
The  Act  of  the  Legistature  expressly  required 
a  two  thirda  vote     the  qualified  dectora  of 
the  county. 
Acts,  Miss.,  1673,  p.  347. 
The  Supreme  Court  of  Mississippi  has  held 
that  tbe  words  "  qualified  voters  "  mean  those 
Who  have  been  determiaed  by  the  re^trars  as 
baving  tbe  requisite  qualifications  by  eDrollinir 
their  names,  and  that  the  words  "  two  thirds 
mean  that  proportion  of  the  whole  number 
'Wboae  names  had  been  enrolled  as  legal  voters. 
HawJcint  t.  OarroU  Go..  50  Miss.,  786. 

NOTB.— in  vAot  (Hs(ane«t  \J.  &  Oourtc  do  not  /ol' 
<oi0  1(0(4  dwtetuTu.  See  nots  to  U.  8.  v,  Muscatine, 
7Bn.8.,XlX..«a 

Beettoto  in  ncootlohts  bondi  or  securttfoi;  titoppA 
by;  eeldmeeefmefyatreelUd.  See noC«  to Ifavoer 
<3b.  V.  Baokatt,  M  O:  &,  XT  JI.,  Att. 

Ill  V.  S.  V.  a,  Book  88. 


This  settles  the  invalidity  of  the  bonds,  as  be- 
tween the  original  parties. 

Tbe  mere  Issuance  of  the  hooAa  ii  not  an  es- 
toppel upon  the  municipality. 

PendUton  Co.  v.  Amy.  18  WaU.,  297  (80  U. 
S^  XX,  570);  Ooloma  v.  JSatet,  93  U.  S..  480 
(XXin^681);Jirnara>.v.  Aeptnuaa.il  Sow.. 
644(62  U.  8.,  XVL.  310). 

A  purchaser  seeing  no  recital  of  a  two  thirda 
vote  of  the  county  m  tbe  face  of  the  bonds  wu 
put  upon  inquiry. 

Meaure  v.  Ostford,  94  U.  8.,  482  (XXIV.. 
129);  Warren  Go.  v.  Marey.G^V.  S.,I04(XXrV., 
980). 

Nothing  short  of  a  distinct  statement  on  the 
face  of  the  bonds  that  the  precedent  condition 
has  been  complied  with,  estops  the  county;  for 
the  rule  is  that  estoppels  must  be  certain  to 
every  intent. 

Bigelow,  Estop.,  804;  Bdvfcintv.  OarroU  0», 
(eupra). 

The  issuance  of  the  bonds  pending  the  In- 
junction and  In  violation  of  It,  was  an  Illegal 
act  from  which  no  legal  right  can  flow. 

Wmanu  T.  Oammaek,  37  Miss.,  334. 

Commercial  paper  Is  not  protected  when  Ik 
Is  shown  that  it  had  its  Inception  in  illegality 
or  fraud.  Tbe  holder  must  then  show  that  he 
Is  a  boTiaJide  bolder  for  a  valuable  consideration. 

Miller  v.  Saee,  1  Smith,  L-Cas. ,  609,  n. /  Smitk 
V.  Sae  Co.,  11  Wall.,  147  (78  U.  8.,  XX.,  1^; 
Otmmiationers  v.  Clark.  94.  U.  8.,  285  (XXIV., 
62):  Stewrt  v.  Laneing,  104  U.  8.,  509.  and 
BucJianan  t.  LUeMUd,  103  U.  S.,  378  (XXVI- 
868,  188). 

Mem-e.  It.  B.  Valllant,  C.  B,  Howrj  and 

J).  W.  Smith,  for  defendant  In  error: 

Tbe  vote  was  sufBdent  to  authorize  a  suN 
Bcription,  within  the  meaning  of  the  Constitu- 
tion of  Mississippi. 

Dissent  witlraut  a  vote  is  of  no  avail. 

St.  Mart^e  Cftureh  Gate,  7  S.  &  R.,  517;  Fint 
Fairieh  ef  8udburv  v.  Stearne,  31  Pick.,  154; 
R.  R.  (h.  T.  Davidton  Oo.  Ct.,\  Snecd,  688; 
Taylor  v.  7by((W,  10  Minn..  107;  Tto^  v.  War- 
jiM,  20  m. ,  169;  iWtf  v .  Gamer.  47  lU  .,246; 
P^U  V.  Wiani,  48  HI.,  268;  and  see,  also,  the 
opinion  of  this  court  In  <8f.  Joet^h  v.  Bogtere,  16 
Wall.,  644  (88  XJ.  8..  XXI.,  828);  Gaee  Oo.  T. 
JokMton,  96  U.  8.,  860  (XXIV.,  41(Q. 

The  doctrine  of  litpendetu  Is  not  amicable. 

Murray  v.  Baltou,  1  Johns.  Ch.,  566,  which 
Is  the  leading  American  case  on  the  subject; 
White  V.  Vt.  it.  R.  Co..  21  How.,  576  (63  V.  8., 
XVI.,  221);  Moran  v.  Omnre.,  8  Black,  m 
(67  U.S..  XVn.,  842);  Gelpcke  v.  Jhibugue,  1 
WaU.,  175  (68  U.  S..  XVII.,  520):  LeHngtonf. 
Butler,  14  Wall.,  283(81  U.  S.,  XX..  808):  St. 
Joeeph  V.  Rogen  (nwro);  SumMdt  r.  Lang,  M 
U.  d.,  642  (X^.,  7S3);  Obmn.  v.  OlaA,  94 
U.  8.,  378  (XXrV.,  69);  OromuoeU  v.  Sae.  Of., 
96  U.  8.,  51  (XXrV.,  681);  Bank  v.  Texat,  30 
Wall.,72  (87U.  8.,  XXH.,  295):  OIcoUt.  Super- 
vieors,  16  Wall.,  678  (88  U.  8.,  XXIL,  M2); 
Winston  Y.WeetfHdt.  22  Ala .,700;  Stona  y.BUi- 
ott,  11  Ohio  Bt.,  332;  Mimev.We^  88  Oa.,  18; 
Leitefi  V.  WelU,  48  N.  Y.,  686;  Warren  Cb. 
Marey.VJXJ.  8..  96  (XXIV.,  977). 

This  court  has  never  held  that  the  construc- 
tion placed  by  the  Supreme  Court  of  the  State 
on  one  of  its  statutes  should  be  so  far  respected 
by  this  court  aa  to  give  to  the  decision  a  retro- 
active effisct  and  reuerlnviUd  a  contract  made 
88  «7 
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before  the  dedston  was  reDdered,  which  con- 
tract, in  the  jud^ent  of  this  court,  was  vahd . 

DoualasB  V.  Pike  Co.,  101  U.  8.,  677  (XXV., 
968);  BurseuY.£ieiiffman,l(yfU£..20(XXyn., 
858). 

Mr.  JiMttee  Matthews  delivered  the  opin- 
ion of  the  court: 
£557]  This  was  an  action  at  law  brought  to  recover 
the  amount  of  certain  overdue  interest  coupons, 
upon  municipal  bonds,  allied  to  be  obligations 
of  the  plaintiff  io  error,  delivered  and  payable 
to  the  Greenville,  Columbus  and  iKimmgham 
Railroad  Company  or  bearer,  for  $1,000  each. 
Each  bond  contains  the  following  recital: 

"  The  above  mentioned  sum  being  a  part  of 
a  subscription  to  the  capital  stock  of  the  Green- 
ville, Columbus  and  Birmingham  Railroad 
Company,  authorized  by  Uie  Allowing  styled 
Acts  of  UbS  State  of  Missutippi,  vit.:  an  Act  en- 
titled 'An  Act  to  Incorporate  the  Arkansas  City 
and  Grenada  Railroad  Company,'  approved 
March  6,  A.  D.  1873,  and  an  Act  entitled  '  An 
Act  to  Amend  an  Act  EntiUed  an  Act  to  Incor- 

g>rate  the  Arkansas  Citv  and  Grenada  Railroad 
ompaoy.  Approved  March  5, 1872,'  wproved 
March  4.  A.  D.  1873," 

The  Act  first  refrazed  to  contained  the  fol- 
lowing: 

"  Sec.  19.  Be  it  further  enacted.  That,  upon 
application  by  the  president  or  other  author- 
ize a^ent  of  said  corporation  to  the  constituted 
authorities  of  any  county,  city  or  incorporated 
town  in  the  State  of  lilississippi,  or  adjacent  to 
the  main  lineand  branch  railroad  of  this  corpo- 
ration, for  a  subscription  to  a  specified  amount 
of  the  capital  stock  til  said  corporation,  aaid 
constituted  authorities  aiehereby  required, with- 
out delay,  to  submit  the  quesuoo  of  'subscrip- 
ticm'  or  no  'subscription '  to  the  decidon  of  the 
qualified  voters  of  aaid  county,  city  or  incor- 
iwrated  town,  at  a  special  or  regular  election  to 
be  held  therein,  and  if  two  thirds  of  said  qual- 
ified voters  be  in  favor  of  said  subscription,  the 
constituted  authorities  of  stud  counties,  cities  or 
incorporated  towns  are  hereby  requirad^  with- 
out delay,  and  are  authorized  ana  required  to 
■ubscribe  to  the  capital  stock  of  said  corporation 
to  the  amount  agreed  upon;  and  tmnds  of  the 
county,  city  or  incorporated  town  making  the 
subscription,  having  such  time  to  run  andsuch 
rates  oi  interest  as  may  be  agreed  upon,  shall 
be  Isnted,  without  delay.  Its  the  authorities  of 
the  counties,  cities  or  incorporated  towns,  to 
the  preddent  and  directors  ox  said  oonwrtfioD, 
to  the  amount  of  said  subscription  to  the  c^itu 
stock." 

The  second  Act  recited  had  the  effect  merely 
[568]  to  change  the  name  of  the  company  to  that  of 
"The  Greenville.  Columbus  and  Birmingham 
Railroad  Company." 

The  comphunt  alleged  that  the  bonds  and 
coupons  described  were  delivered  the  County 
of  Carroll  to  the  railroad  company,  for  value, 
and  that  the  plaintiff  became  a  purchaser  there- 
of for  a  valuable  consideration  before  maturity, 
and  was  an  Innocent  holder  timeof  without  no- 
tice. 

The  defendant  pleaded  three  pleas^  of  which 
the  first  in  order  u  as  follows: 

"  And  for  further  plea  in  tUs  behalf  said  de- 
fendant, attorney,  says  act^vfim.  because  it 
that  on  the  8d  day  of  Mandi,  1878,  on  the 


application  of  the  president  of  the  Greenville, 
Cnuumbusand  Birnungham  Railroad  Coimiany, 
a  corporatiott  in  this  State,  the  Board  of  Super- 
Tlstna  of  the  County  oi  CbitoII  ordered  a  special 
election  to  be  held  in  said  county  on  thefirstday 
of  April.  1878,  at  which  the  question  of  sub- 
scription, or  no  subscription,  by  said  county  to 
the  capital  stock  of  said  railroad  company  was 
to  be  submitted  to  the  qualified  voters  of  said 
county.  And  said  defendant  avers  that  said 
election  was  accordingly  held,  and  said  defend- 
ant avers  that  on  the  first  day  of  April,  1878,  the 
names  of  8,129  registered  voters  were  on  the 
registration  books  of  said  county,  and  there 
w^  in  fact  on  the  first  day  of  April,  1878, 8,139 
qualified  voters  in  said  Coun^,  but  that  only 
1,280  of  said  voters  voted  at  said  election,  of 
whom  918  voted  In  favor  of  the  proposition  to 
subscribe  for  said  stock  and  363  voted  ag^nat 
it,  as  fully  appears  by  the  returns  of  the  three 
registrars  of  said  county,  filed  with  the  clerk  of 
said  Board  of  Supervisors  of  said  County.  And 
said  defendant  says  that,  notwithstandmg  the 
refusal  of  two  thirds  of  the  qualified  voters  of 
said  county  to  vote  in  favor  of  subscription  for 
stock,  the  then  Board  of  Supervisors  of  said 
County,  in  violation  of  theirduty  and  the  trusts 
reposed  in  them  and  in  violation  of  the  Consti* 
tution  of  the  State  of  Hisdssipid,  subscribed  to 
the  capital  stock  of  said  railroad  company  and 
issued  the  bonds  and  coupons  in  the  declaration 
mcntiooed  in  fact,  for  said  subscription  for  said 
capital  stock  in  said  railroad  company,  without 
any  statement  or  recital  in  said  bon(fs  that  two 
thirds  of  the  qualified  voters  of  said  County  had 
assented  thereto.  And  this  the  said  defendant 
is  ready  to  verify.  Wherefore,  it  pn^  jodg- 
meat,  etc." 

The  second  was  like  the  first,  with  the  addt  [55A] 
tional  averments  that  the  said  returns  of  the 
r^ristrars  of  the  county,  filed  and  deposited 
with  the  clerk  of  the  said  Board  of  Supervisors 
of  said  County,  was  "  At  all  times  open  to  the 
inspection  of  all  persons  In  the  public  office  of 
the  clerk  of  the  chancery  court  of  said  county; 
and  said  defendant  avers  that  the  said  registra- 
tion of  voters  of  said  county  was  a  book  of  rec- 
onl,  deposited  and  kept  in  the  public  office  of 
the  clerk  of  the  chancciy  court  of  said  countv 
as  a  record  book  and  open  for  inspection  to  all 
persons,  and  exhibited  the  fact  that  there  were 
8,129  registered  voters  in  said  county  at  the 
tiue  of  tae  etectian.** 

The  third  plea  was  like  the  second,  with  the 
addition  of  uie  following: 

"And  said  defendant  avers  that,  before  the 
issuance  of  any  of  the  bonds  and  coupons  in  the 
declaration  mentioned,  a  bill  was  exhibited  by 
citizens  and  taxpayers  of  said  county  against 
the  said  Board  of  Supervisors  In  the  chancery 
court  of  Uie  County  of  Carroll  to  restrain  and  en- 
Join  said  Board  of  Superviaors  from  the  issuance 
and  delivery  of  the  bonds  of  said  county  upon 
a  subscription  of  stock  In  said  railroad  com- 
pany; and  thereupon  an  Injunction  was  ordered 
and  issued,  before  the  utsuance  and  delivery  of 
any  of  tiie  bonds  and  coupons  mentioned  in  the 
declaration,  restraining  and  enjoining  the  said 
Bo^d  of  Supervisors  u'om  the  issuance  and  de- 
livery of  such  bonds.  And  said  defendant 
avers  that  the  said  bUl  of  injunction  was  sus- 
tained and  made  perpetual  by  the  judgment  and 
decree  of  the  Supreme  Court  of  the  State  ct 
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And  said  defendant  savs  that,  not- 
withstanding the  issuance  and  pendency  of  said 
iDjuDction,  and  notwithatanding  the  refusal  of 
two  thirds  of  the  qualified  voters  of  said  County 
to  vote  for  said  subscription  for  stoclt  in  said 
railroad  company,  the  said  Board  of  Supervis- 
ors fraudulently  and  illegally  issued  and  de- 
Uvered  the  bonds  and  coupons  in  the  declara- 
ti<m  mentioDed  ia  fact,  for  a  subscription  for 
Block  in  said  railroad  company.  And  this  the 
said  defendant  is  ready  to  venfy.  Wherefore, 
itpravs  judgment." 

A  demurrer  to  each  of  these  pleas  was  sus- 
tained and  judgment  rendered  for  the  plaintiff 
below,  to  reverse  whidi  this  writ  of  error  is 
prosecuted. 
The  provision  in  the  charter  of  the  railroad 
S11  company  authorizing  the  issue  of  bonds  in  pay- 
ment  of*^subscriptions  by  mumcipal  bodies  to  its 
capital  stock,  is  based  upon  arucle  12,  section 
14,  of  the  Constitution  M  the  State,  which  de- 
clares that: 

"  The  Legislature  shall  not  authorize  any 
coun^,  city  or  town  to  become  a  stockholder  in 
or  to  tend  its  credit  to  any  compai^,  assodation 
or  corporation,  unless  two  thirds  of  the  qualified 
voters  of  such  county,  dty  or  town,  at  a  special 
election  or  regular  election  to  be  held  therein, 
shall  assent  thereto." 

It  la  claimed,  on  behalf  of  the  plaintiff  in 
error,  that  the  qualified  voters  referred  to  in  the 
Constitution  of^Miseissippi  and  the  charter  of 
the  railroad  company,  are  those  who  have  been 
determined  bv  the  reeistoarB  to  have  the  requi- 
iite  qualificatloiu  of  electors  and  who  have  wen 
enrolled  by  them  as  such,  and  that  it  requires  a 
Tote  of  two  tliirds  of  the  whole  number  enrolled 
as  qualified  to  vote,  and  not  merely  iwo  thirds 
of  such  actually  voting  at  an  election  for  that 
purpose,  to  authorize  the  issue  of  such  bonds  as 
those  in  ault. 

That  presents  the  single  question  for  our  de- 
cision, for  the  averment  in  the  last  plea,  that 
"  the  Board  of  Supervisors  fraudulently  and 
illegally  issued  ana  delivered  the  boncte  and 
coupons,"  has  reference  merely  to  their  being 
issued,  without  the  alleged  requisite  assent  of 
two  thirds  of  the  registered  voters,  and  there  is 
nothing  alleged  in  the  plea  from  which  it  can 
be  inferred  that  the  Injuuction  bill,  pending 
which  the  bonds,  it  is  charged,  were  Issued  and 
delivered,  was  based  on  an^  other  infirmity. 

We  do  not  think  the  plaintiff  in  error  is  pre- 
cluded from  raising  this  question  by  any  recit- 
als in  the  bonds.  They  contain  no  statement  of 
tny  election  called  or  held,  or  of  the  vote  by 
which  the  issue  of  the  bonds  was  authorized. 
They  do  not  embody  even  a  general  statement 
that  the  bonds  were  issued  In  pursuance  of  the 
statutes  referred  to.  The  utmost  effect  that 
can  be  given  to  them,  is  that  of  a  statement 
that  a  subscription  to  the  capital  stock  of  the 
railroad  company  was  authorized  by  the  stat- 
utes mentioned  and  that  the  sum  mentioned  in 
the  bonds  was  part  of  it.  They  serve  simply  to 
point  out  the  particular  laws  und^  which  the 
32]  tiansaction  may  lawfully  have  taken  place. 
Th^  say  nothing  whatever  as  to  any  compli- 
ance with  the  requirements  of  the  statute  in 
respect  to  which  the  Board  of  Supervisors  were 
authorized  and  appointed  to  determine  and  cer- 
tify. They  do  not,  thcarefore,  within  the  rule 
of  decision,  acted  on  tty  this  court,  constitute 
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'  an  estoppel,  which  prevents  inquiry  into  theal- 
leged  invalidity  of  me  bonds.  Bank  v.  Porter 
[ants,  258];  ijixon  Co.  v.  F\eld  [ante,  S60]i 
HdioolDutHet  v.  SUme,  lOG  U.S.,  183  [XXVII., 
901. 

On  the  other  hand,  we  do  not  agree  with  the 
coimsel  for  the  plaintiff  in  error,  that  the  pend- 
ency of  the  injunction  bill,  referred  to  in  the 
last  plea,  affects  the  title  of  the  defendant  in  er- 
ror, as  a  bonajlde  holder  of  the  bonds  for  ralue; 
or  that  this  court  is  bound  to  follow  and  apply 
the  judgment  of  the  Supreme  Court  of  Missis- 
sippi, in  that  case,  reported  as  Bawkint  v.  Chr- 
roU  Co.,  60  Miss.,  785,  perpetuating  the  injunc- 
tion, on  the  ground  that  the  Constitution  and 
laws  of  the  State  required  a  majority  of  two 
thirds  of  those  qualified  to  vote  to  be  cast  at  the 
election,  to  support  the  validity  of  the  bonds. 

The  defendant  in  error  was  no  party  to  that 
suit,  and  the  record  of  the  judgment  is  there- 
fore no  estoppel .  The  bonds  were  negotiable, 
and  there  was.therefore,  no  constructive  notice 
of  any  fraud  or  illegality,  by  virtue  of  the  doc- 
trine of  Utvendena.  Warren  Co.  v.  Marey,  07 
U.  S.,  96  [XXIV..  9771.  It  Is  not  aUeged  In 
the  plea  that  the  defendant  In  error  had  actual 
notice  of  the  litigation  or  of  the  grounds  on 
which  it  proceeded,  or  that  any  injunction  was 
served  upon  the  Board  of  Supervisors;  and  if 
lie  bad,  that  notice  would  have  been  merely  of 
the  question  of  law,  of  which,  as  wc  have  seen, 
he  is  bound  to  take  notice,  at  all  events,  and 
which  Is  now  for  adjudication  in  this  case. 
There  Is  nothing  in  the  case  of  WiUiavu  t.  (tam- 
maek,  27  Miss.,  200,  224,  to  which  wc  are  re- 
ferred by  counsel  on  this  point,  inconsistent 
with  these  views. 

The  decision  in  ^airArtTU  v.  C^rraH  Ob., above 
referred  to,  is  not  a  judgment  of  the  Supreme 
Court  of  Mississippi,  construing  the  Constitu- 
tion and  laws  of  the  State,  which,  without  r» 
gard  to  OUT  own  opinion  upon  the  question  in* 
volved,  we  feel  bound  to  adopt  and  apply  in  the 
present  case.  It  is  s  decision  upon  the  very  [563] 
Douds  here  in  suit,  pronounced  after  the  con- 
troversy arose  and  Detween  other  parties.  It 
was  not  a  rule  previouslv  established,  so  as  to 
have  become  recogoizea  as  settied  law,  and 
which,  of  course,  afi  parties  to  transactions  aft- 
erwards entered  into  would  be  presumed  to 
know  and  to  conform  to.  When,  therefore,  it 
is  presented  for  application  by  the  courts  of  the 
United  States.in  a  litigation  growing  out  of  the 
same  facts,  of  which  they  have  iurisdiction  by 
reason  of  the  citizenship  of  the  parties,  the 
plaintifEhasaright,  under  the  Constitution  of 
the  United  States,  to  the  independent  judgment 
of  those  courts,  to  determine  for  themselves 
what  is  the  law  of  the  State,  by  which  bis  rights 
are  fixed  and  governed.  It  was  to  that  very  end 
that  the  Constitution  granted  to  citizens  of  one 
State,  suing  in  another,  the  choice  of  resorting 
to  a  federaltribunal.  Burgess  v.  Seliffman,  107 
U.  S.,  20, 33  [XXVII.,  859.  865] . 

We  have,  however,  considered  the  reasoning 
of  the  Supreme  Court  of  Mississippi ,in  its  opur 
ion  In  the  case  of  Hatekina  v.  CarroU  Co.,  with 
the  respect  which  is  due  to  the  highest  judicial 
tribun^  of  a  State,  speaking  upon  a  topic  as  to 
which  it  is  presumed  to  have  peculiar  fitness  for 
correct  decision,  and,  while  we  are  bound  to 
admit  the  carefiUness  and  fullness  of  Its  exam- 
InatioD  of  the  question,  we  are  not  able  to  adopt 


Digitized  by 


Googfi 


19 


068-684 


BUPBSHB  COUKT  OF  THE  UkITSD  SuTBS. 


Oct.  Tnv, 


Its  condudonB.  On  the  contrary,  we  are  con- 
Btraioed  to  follow  the  decision  in  St.  Joteph  t, 
Itoaert,  16  WaU.,  664  [83  U.  8..  XXI.,  888j,  and 
adhere  to  the  views  expressed  by  this  court  in 
Qm  Oo.T.  Johnston,  95  U.  8.,  860  [XXIY.,  416], 
bi  deciding  the  same  question  upon  the  con- 
Btruction  <n  a  prorldon  of  the  Ccuutltutlon  of 
Hlssouri,  which  ta  Identicsl  with  that  of  the 
Constitution  of  SUssissippl  under  condderation. 
It  was  there  declared  and  decided,  that  "  All 
qualified  TOters,  who  ahaent  themselvea  from 
an  election  duly  called,  are  presimied  to  assent 
to  the  expressed  will  of  the  majori^  of  those 
▼oUng,  unless  the  law  providing  for  Uie  elec- 
tion otherwise  declares.  Any  outer  rule  would 
be  producUve  of  the  greatest  inconvenience  and 
ovebt  not  to  be  adopted,  unless  the  legislative 
wiD  to  that  effect  is  clearlv  expressed.  In  MIb- 

[5641  iO'^i  in  Mississippi,  tnere  was  a  constitu- 
tional provision  requiring  a  registration  of  aH 
qualified  voters.  State  v,  Sutisrfield,  54  Mo.,  891. 

Much  stress  in  the  argument  was  laid  by  the 
Supreme  Court  of  Missbslppi  upon  the  regfs- 
tiation  record,  as  furnishing  the  standard  oy 
which  to  ascertain  the  proportion  of  qualifiea 
voters,  whose  assent  was  required  by  Uie  Con- 
sUtutioQ.  On  this  point,  they  sav.SOMiss.,  761: 
"There  exists,  therefore,  in  each  coxuaty,  areg- 
IstratioD  of  the  list  of  voters,  which  ought  to 
show,  with  approximate  accuracy,  the  names 
of  those  enlitfra  to  vote,  'at  any  election.  *  In 
ascertaining,  therefore,  the  resulted  an  election 
requiring  two  thirds  <n  the  qualified  voters  of 
the  county  to  assent  thereto,  we  think  that  the 
registration  books  are  competent  evidence  on 
the  point  of  the  number  of  qualified  voters  in 
the  county .  It  would  be  open  to  proof  to  show 
deaths,  removals,  subsequently  incurred  dis- 
qualifications, etc .  Wheu  the  Constitution  uses 
the  term  'qualified  electors,'  it  means  those  who 
have  been  determined  by  the  registrars  as  hav- 
ing the  requisite  qualifications  by  enrolling  tbeir 
names,  etc.  It  would  be  a  fair  construction  of 
the  14th  section  to  hold  that  the  'two  thirds' 
meant  that  number  of  the  whole  number  whose 
names  had  been  enrolled  as  le^  voters.  That 
furnished  official  evidence  of  those  prima  faeit 
entiUcd  to  vote.  But,  in  this  caae,  in  addition 
to  the  information  contained  in  the  registration 
books,  it  is  admitted  that  there  were  from  2,000 
to  2,500  qualified  voters  in  CamU  Coun^  at 
the  date  oi  this  election .  The  proposition  cub- 
mitted  did  not  have  the  assent  of  two  tbirda,  as 
required  by  the  Constitution.  The  difficulty  of 
proving  the  number  of  voters  in  the  coun^  has 
been  obviated  by  this  admission." 

But  this  reasoning,  as  it  seems  to  us,  does  not 
meet,  much  less  overcome,  the  difflcmty  of  the 
argument  The  Constitution  of  Mississippi,  al- 
tiiough  it  does  not  recognize  any  voters  as  quali- 
fied, except  such  as  are  register^,  does  not  make 
all  persons,  registered  as  such,  qualified.  And 
yet,  if  it  is  to  be  construed,  In  the  clause  in  ques- 
tion, as  referring  to  the  lustration  as  conclu- 
sive of  the  number  ot  qualified  voters,  then  no 
proof  is  competent  to  pune  the  list  those 
who  never  were  qualmed  or  have  died,  re- 

[565]  moved  or  become  otherwise  dlsquaUfled,  thus 
obliterating  the  distioctioo  between  registered 
and  qualified  voters;  and  if,  on  the  other  hand, 
it  is  to  be  construed  as  meaning  voters  qualified. 
In  fact  and  In  law,  without  reference  to  the  sde 
drcumstance  of  r^iatration.  then  the  bo^y  of 


electors  is  as  indefinite  as  though  there  were  no 
registration,  and  the  determination  of  the  whole 
number.  If  an  actual  enumeration  is  required  to 
determine  how  many  are  two  thirds  thereof.  Is 
completely  a  matter  in  pais,  and  must  be  in<- 
quired  of  and  ascertained.  In  each  case,  wit* 
nesses.  The  difficulty,  if  not  the  ImpoMfDQity, 
of  reaching  results,  by  sudi  methods,  amounts 
almost  to  demonstration,  that  such  could  not 
have  been  the  legislative  intent  or  the  meaning 
of  the  Constitution.  The  number  and  qualifi- 
cation of  voters  at  such  an  election,  is  deter- 
minable by  its  result,  as  canvassed,  ascertained 
and  declansd  by  the  officers  appointed  to  that 
duty,  or  as  subsequentiy  corrected  by  a  contest 
or  scrutiny  in  a  direct  proceeding,autborized  and 
instituted  for  that  purpose ;  it  cannot  be  con- 
tested in  any  collateral  proceeding,  either  by 
Inquiry  as  to  the  truth  of  the  return  or  by  proof 
of  votes  sot  cast,  to  be  counted  as  cart  against 
the  proposition,  unless  the  law  clearly  so  ro' 
quires.  In  our  opinion,  the  Constitution  of  Mia- 
nssippi  did  not  mean,  in  the  clause  under  con- 
sideration, to  introduce  any  new  rule.  The  as- 
sent of  two  thirds  of  the  qualified  voters  of  the 
County,at  an  election  lawfully  held  for  that  pur- 
pose, to  a  proposed  issue  of  municipal  bonds, 
intended  by  that  instrument,  meant  the  vote  of 
two  thirds  of  the  qualified  voters  present  and 
voting  at  such  election  in  its  favor,  as  doter^ 
minedby  the  official  return  of  the  remilt.  The 
words  "  qualified  voters, "  as  used  In  the  Cm- 
stitution,  must  be  taken  to  mean  not  those  auali- 
fied  and  entitied  to  vote,  but  those  qualified  and 
actuaUy  voting.  In  that  connection,  a  voter  ti 
one  who  votes;  not  one  who,  although  qualified 
to  vote,  does  not  vote. 

W»  ttre,  conteguenUy,  ofopini<^  that  thon  i» 
no  OTTOT  in  the^vdgment  of  tla  Otnuit  Court 
and  it  i$,  aeeordtngls,  aJUrmed, 
TmeoopT.  Test: 

James  "B.  IbiKenneri  Clerk,  Sup.  Oourt,U.  & 


LbBARON  B.  COLT  n  al.,  AppU.,  [566] 
c. 

ELIZABETH  H.  COLT,  Individually  and  as 
Exrx.,  Guardian  and  Trustee,  CALDWELL 
HART  COLT,  RICHARD  D.  HUBBARD, 
Individually  and  as  Exr.  and  Trustee,  bt  al. 

(Bee  8.  CL,  Beporter^  eiL,  DSIHW.) 

8tat«  deerM  against  ii\fant»— guardian  ad  litem 
— trusts  to  executor*— thsir  du^  in  aeiiona/or 
the  ditir^tion  propertu  and  paymmt  ^ 
l^aeiei. 

I.  TtaeeffsDtof  KiitatsdMeeoaonotbetmpeaahed 
crilktenllT.beoaitse  tnltatt^Mendanta  tbveln ap- 
peared and  qataidBdlir  ■acal  guardian  and  not  nr 

wttaprooeki  Tm  tmtiat  to  ropomta  gnaroam 
HI«n,afenKisl:blienW  mmr  anddoM  notdefeat 
ttae  }anMioti«i. 

I.  What  11  tM  BCDper  meOiod  of  praoeedlnf 
Mgtiimit  Infant  dafeudvila,  frtietber  feoeral 
iruardian  or  KuanUaa  ad  HCsm,  Is  a  qnemoo  local  to 
ifae  law  of  Ifae  )urMlDtio£ 

8.  Abaquntorpanonalpnifier^toezeoutontn 
truirtror  mlDcini,  to  ba  AppllM  to  their  ednoattoo, 
eu>..  vesta  the  trust  In  tlwexecuton,  in  their  oflMai 
c&paalbruHioh,a]d  Id  oaseof  avaoaneT'mtlMafr 

SSThfuuSitf  liSSgfift.'"''^      devolve  upoa 

S. 
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*.  Aatoiwu  pexmul  property  ta  htid  bye^oo- 
ton  aa  p*rtof  the  estate  of  the  testator,  for  the  pay- 
ment of  debtaor  tenolet  or  u  Breslauum  to  be 
dfetrftnited,  tlmy  hoia  It  br  vMumC  tbato  offloe  and 
»re  BocouDLabJe  for  It  aq  axecuCrav. 

&.  Where  (be  *ubJ«xrt-inBtter  of  tbo  ittiKaCon  |b 
tbo  raUiuuT  penoual  property  liald  br  tbe  ciecu- 
ton  ijod  ttafl  xMpeotln  dj^ta  Bod  Inlereets  uf  all  tbe 
i— irtaea  In  Us  aiBtclbu(iDii,ti]e  oncutgn  ue  not 
tnmtd  to  trtaWhih  tin  right  of  put  of  tbe  lesHtees 
M  ajcalDat  tha  othen ;  tbelr  duff,  both  as  tmsu-ee 
■Dd  exeoatois,  ttfuUrpufaMoedwheu  tbej  icvoke 
the  Judiitient  of  the  oourt.  In  the  sul^  in  tb-ti  pnt»- 
eccc  of  all  the  pertica  bonelLdaUr  tntareettKl. 

[No.ihb!f 

Arrnjtil  Apr.  ISS^.    Dmded  May  5, 


APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Connecticut 
The  histoiy  and  facta  of  the  case  fully  appear 
In  the  opinitm  of  the  court. 

Metm.  It,  O*  Ashley,  BeqjL  F.  Thura- 
ton,  SinuonB.  Baldtoin  and  A.  Payne,  for  ap- 
pellants : 

The  ConnecUcut  Judgment  In  the  case  of  Oolt 
T.  Cott,  ia  not  B  bar  nor  an  eatoppd  in  the  prea- 
ent  action. 

Thai  was  a  suit  in  equitr  brought  by  James 
B.  Colt  against  Elizabeth  H.  Colt.  R  D.  Hub- 
bard andS.  W,  H.  Janris,  as  executors  of  the 
will  of  Samuel  Colt. 

The  case  at  bar  on  the  other  hand  is  an  action 
brought  by  tbe  plaintills  against  Elizabeth  H. 
Colt,  R.  D.  Hubbard  and  R.  W.  H.  Jarris,  aa 
trtutea  of  the  property  given  to  than  in  trust, 
and  askins  for  an  account. 

The  dfoendanta  denied  In  the  Cbiuueticut 
Oam  the  title  of  the  cettatt.  This  they  could 
not  do  as  trustees. 

2  Story,  Eq.  Jur.,  sec.  127S;  WiUiamtv. 
Gibbet,  20  How.,  688  (61  U.  8.,  XY.,  1014). 

The  trustees,  against  whom  we  now  proceed, 
were,  most  emphatically,  absent  from  that  suit 
and  consequently  not  tiound  thereby. 

Still  less  can  it  be  said  to  have  been  a  case  in 
which  we  as  onM*  and  they  aa  tnuteea  were 
mutually  represented. 

But  to  operate  as  a  bar  or  an  ntoppel  here, 
the  Connecticut  judgment  must  have  been  ren- 
dered in  an  action  between  the  same  parties  as 
thoee  in  the  case  at  bar,  litigating  in  the  same 
right  and  raising  and  putting  in  issue  the  same 
questions  identioUly. 

Freem.  Judg.,  sec  164. 

The  estoppel  most  be  mntnaL 

Freem.  Judg.,  sec.  169. 

See,  also,  1  Greeul.  ET.,8ec.  634, 2d  ed.;  M«tt- 
nonet  r.  OoMn.  2  Dev.  Eq.,  487;  dimpton  v. 
Peargon,  81  Ind..  1;  A«fy«wv.  X>«i^8H&,166; 
Bradford  Y.  Bradford.  5  Conn.,  127;  Wopa  T. 
Dam,  7  Cranch,  271. 

The  capacities  of  execotms  and  trustees  are 
difltinct. 

Plimpton  T.  RUharda,^^  He.,  116;  Wheat- 
V.  Ehtdger,  7  Pa.  St.,  462;  Fen^  Trusts,  sec. 
1,  2d  ed.;  PartontY.  Ljfman,  SBlatcbf.,  170; 
Jvdton  y.  (?(M(»m,6  Wend.,228:  Sime  y.Ludy, 
14  B.  Mon.,  488;  Wiiliamey.  Ouelt%ng^9i  Me., 
870;  Perkins  v.  Lewie,  41  Ala.,  649;  Mgyn  t. 
flbya,  48N.  Hy219. 

See,  also,  8  Wins.  Exrs.,  eth  Am.  ed.,  1894, 
«.  A:  QrtaamT.  Oraham,16 Bea,y.,  660;  Oari- 
«rwht  V.  8htpheard,  17  Beav.,  301. 

When  different  rights  meet  in  the  same  per- 
son.thcy  are  to  be  treated  as  if  tliC7  were  differ^ 
eot  persons. 

U1D.& 


Aw  r.  Baretay,  18  Pa.  St,  179 ;  Qmktin  t. 
S&erton,  21  Wend.,  480;  Dominiek  7.  Xiehaet, 
4  Sandf  874;  Ihinniag  y.  Bank,  61 N.  Y.,497: 
1  Wms.  Exrs.,  6th  Am.  ed.,  283,  n. ». 

The  defendants  did  not  appear  in  that  suit  in 
tbe  same  riebt  in  which  they  are  sued  here. 
Consequent5'  there  is  no  bar. 

Freem.  Judg.,  sec  156  and  cases  cited;  Bigo- 
low.  Est.,  66,  ad  ed. ;  Sobineon't  Cam,  Coke, 
part  v.,  88  a;  Ftant  t.  MeSmn,  4  Conn.,  644; 
Hotlittery.  Lf^evre,  35  Conn.,  456;  Wells,  Bee 
AtUudieata  and  Stare  Deciaie,  sec.  21  ;  L&jffott 
V.  B.  B,  Co.,  1  Q.  B.  Div.,  599;  Stoopev.  Woode, 
45  Cel.,  439;  Leteie  v.  Smitli,  11  Barb.,  156. 

Trustees  of  exjjress  trusts  are  real  parties  in 
Interest  in  any  suit  relating  to  the  title  of  the 
trust  property,  and  must  be  present  as  such  in 
the  case,  in  order  to  create  a  binding  Judgment. 

B.  B.  Co.  V.  NoUm,  48  N.  Y.,  617 ;  Truettm 
ofM.  E.  Church  v.  SteicaH,  37  Barb.,  665. 

A  judgment  In  a  case  anecUng  the  title  to 
trust  property  io  which  tbe  Irustecs  are  not  made 
parties,  is  not  final  in  the  matter. 
Qoddard  v.  Prentice,  17  Conn.,  54d. 
Both  the  trustees  and  tbeir  cestui*  que  trust 
are  essential  to  a  complete  dcturminaiion  of  any 
action  in  reference  to  the  trust  estate. 

Freem.  Judg.,  sec.  173;  Johnson  v.  Ban- 
kin,  2  Bibb.,  184  ;  Ptiton  v.  Murray,  6  Paige, 
474;  Phipps  v.  TarpUy,  24  Miss.,  597;  PiaU  v. 
Oliver,  2  McLean,  267;  McReav.  Bank  of  Ala., 
19  How.,  876  (60  U.  S.,  XV.,  688;)  CaldweU  v. 
T<^aH,  4  Pet.,  Wi  iBooke  v.  Kensington,  89 
En^.  L.  &  K,  76 ;  /ft  Be  Chartaey  Market,  6 
Price,  261;  Barboor,  Part..  629;  Jones y.  Jones, 
8  Atk.,  110;  Dan.  Ch.,346,247,n.4thAm.ed.; 
Upham  y.  Brooks,  2  Story,  623;  Peny,  Trusts, 
sec.  873;  Story,  Eq.  PI.,  sees.  206, 211 ;  Wood 
V.  Wiliiams,AMai£.,  186;  Oopey.  Parry,  2Jac 
&W.,  688. 

If  these  trustees  had  been  in  any  sense  parties 
and  actors  as  trustees  in  v.  dolt,  their  oppo- 
sition to  the  trust  tiUe  and  to  Uie  rights  of  their. 
eeefuis  would  have  been  a  constructive  fraud, 
which  would  be  sufficieot  to  set  aside  the  judg- 
ment or  restrain  their  using  it  as  a  defense. 

"The  jurisdiction  of  courts  of  chancery  to 
set  aside  decrees  obtained  by  fraud  on  an  orig- 
inal bill  filed  for  that  purpose,  has  long  be^ 
unouesUoned." 

ifuntt  v.  lown^iend,  31  Md.,  836 ;  Freem. 
Judg.,  sec.  486;  Wright  v!  MiUer,  1  Sandf .  Ch., 
108;  Whittemore  v.  Coster,  8  Green,  Ch.,  438; 
Piearee  v.  (Hney,  20  Conn..  644;  Dobson  y. 
Pearee,  12N.  Y..  156. 

Trustees  cannot  submit  to  a  judgment  so  as 
to  bind  the  trust  estate. 

Freem.  Judg.,  sec  545;  MaUory  v.  Clark,  20 
How.  Pt.,418:  JlfanlMT.i?tynoJ(ii,12Abb.Pr. 
(O.  8.),  403:  HunU  v.  Towniiiend^Zl  Md.,836; 
Bigelow,  Fraud,  174 ;  Siory  y.  B.  B.  Co.,  24 
Conn.,  113. 

The  eestvis,  who  were  minors  at  that  time, 
were  not  properly  made  parties  to  tbe  suit  of 
CoUy,  CoU;  ther  could  not  appear  and  ar.:;wer 
or  plead,  eicoept  ogr  guardians  ad  Utem,  duly  ftp* 
pomted. 

Macpherson,  Inf.,  897 ;  Ooety.  Basest  Di, 
276;  Boughy.  CarAy,  8  Blackf.,  801 ;  Newman 
V.  KeniuSL  2  A.  K.  Harsh.  284;  Ootman  r. 
Nortkeete,  8  Haze,147;  BUem  t.  Bwrdiek,!  Hffl, 
184. 

'*It  seems  to  he  the  settled  practice  of  the 
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courts  not  to  recognize  the  ^pearance  of  the 
general  guardian  for  an  infant,  without  a  spe- 
cial order  for  that  purpose." 

3  Redf.  WiUs,  p.  487,  2d  ed. ;  see,  also, 
ilathew§ffn  v.  ^fhgue,  1  Curt  (C.  C.)>  ^7 ; 
OfHara  t.  MeEmk,  98  U.  160  (XXm., 
840). 

Meaan.  Charles  E.  PerUna  and  Al-ran 
P.  Hyde,  for  appellees: 

According  to  the  practice  of  the  state  court 
of  Connecticut,  wherein  the  general  gua^Uan  Is 
cited,  it  is  not  necessary  to  appoint  a  guudian 
ad  litem. 

Reeve,  Dom.  ReL,  867;  1  Swift,  S7Btem,S17; 
1  Swift,  Digest,  01. 

An  actusi  defense  by  the  general  gnaii^lan  is 
enough,  although  no  ■pedal  guardian  ad  Uiem 
be  appointed. 

Brown  v.  McBae,  4  Munf.  (Va.),  439;  Prieat 
T.  HamilUm,  2  Tyler,  44;  Mereer  t.  Wataon,  1 
Watts,  S30;  Catoy.  £kuley,2  Stew.,214;  Schou- 
ler,  Dom.  Rel.,  2d  ed.  696:  Saart  t.  Bi>rton,  14 
Gray,  179;  Q-ffara  v.  MeOonnea,  98  U.  S.,  163 
(XXIU.,842). 

A  decree  in  chancery,  made  against  Infant 
heirs  where  no  guardian  ad  litem  Is  appointed. 
Is  not  void  but  only  erroneous  and  la  conclusive 
until  reversed,  like  any  other  judgment. 

Twmaend  t.  Oox.  45  Mo.,  401 :  BaH>«r  t. 
Oravea,  18  Vt,  300;  J)rake  v.  I£enahav!,47  Iowa, 
891;  Whiter,  Atbert9on,»Dw.,fiil;  Timmona 
V.  Ttmmoju,  0  Indu8;  Hanof  v.  2U>r,8  Wall., 
841(60  U.  8..  XVn.,878);  nampaonv.  Tolmie, 
SPet.,  163.  '  ' 

The  cases  of  Ostt  t.  Colt,  88  Conn.,  370,  and 
Ceit  T.  Uu&bard,  83  Codq.,  381,  decided  in  the 
Court  of  Errors  in  1866,  settled  all  questiona  re- 
lating to  the  legacies  and  the  legatees,  and  the 
executors  jtroceeded  to  settle  the  estate  In  con- 
formity with  the  opinious  in  those  eases. 

According  to  the  decisions  in  Connecticut, 
these  decrees  and  dlsUribattons  bind  aU  the  par* 
ties  tbei-eto. 

Judaem  t.  Lake,  8  Day,  818  ;  IKsUmm  v. 
Sayaa,  81  Conn.,  433. 

8ee,  s3eo,PMtcin^a  Appeal,  81  Conn. ,882;  Bd- 
numd  T.  Cai^dd,  8  Conn.,  67 ;  Qoodrit^  v. 
Thompien.  4  Day,  816 ;  Atteater  y.  Bamee,  21 
Conn.,  844;  8dle»fa  Appeal,  86  Conn.,  198; 
Bru^  y.  Button,  86  Conn.,  894;  BvOOei/y.  An- 
dmM,80Conn.,  523. 

A  distribution  is  conclusive  unless  appealed 
from. 

GaUa  T.  Treat,  17  Conn..  888 ;  KeUogg  y. 
/eAnsm.  88  Conn .,  869. 

Mr.  JvaUee  Matthews  ddivered  the  opii^ 

ion  of  the  court: 

This  is  a  bill  In  equity  to  recover  certain 
shares  of  the  capital  stock  of  Colt's  Patent  Fire- 
Arms  Blanufacturing  Company,  a  corporation 
of  Connecticut  at  Hartfont,  in  the  hanos  of  the 
executors  of  Samuel  Colt,  deceased,  as  a  part 
of  his  residuary  estate,  under  his  wilL 

Tlw  comphunants  are  ebUdren  of  the  late 
Christopher  Colt,  a  brother  of  the  testator,  and 
Mrs.  Theodora  Q.  Colt,  their  mother,  who  is  as- 
signee of  the  interest  of  a  deceased  son.  The  de- 
fendants are  executors  of  the  last  will  of  Sam- 
uel Colt  and  trustees,  and  others  legatee8,claim- 
Inginterests  under  the  same. 
[567]  The  testator,  Samuel  Colt,  made  his  last  will 
and  testamoit  June  6»  1866^  ud  tbeveafta  two 


codicils,  (me  on  Jannazy  18, 1868.the  other  iTeb' 
ruary  2,1869.  He  died  at  hisdomicll,  Hartford, 
Connecticut,  in  1863,  a^d  his  will  and  codicils 
were  duly  admitted  to  probate  and  reoord.  A 
large  part  of  his  estate  was  ccnnprlsed  In  0,996 
shares  of  the  capital  stock  of  the  Colt's  Palent 
Arms  Manufacturing  Company. 

By  his  will  he  bequeaUied  1,000  shares  of  tlili 
stock  to  his  widow  for  life,  with  remainder  to 
his  after  bom  children,  and  to  each  of  the  lat- 
ter also  600  shares;  100  shares  to  Samuel  Cald- 
well Colt,  a  son  of  a  brother,  "when  he  shaQ  have 
arrived  at  the  age  <tf  twenty-one  yean;"  to  the 
childrenof  his  brother  Chn8tc^)Iier,  100  abarea 
each,  "as  tbey  shall  arrtreatthe  agettf  twen^- 
one  years"  respectively.  He  gave  other  lega- 
cies of  stock  to  other  named  persons,  and  pro- 
vided means  for  the  foundation  and  estabUsb- 
ment  of  a  school  or  institution  for  the  Instruc- 
tion and  education  of  young  men  in  practical 
mechanics  and  engineering.  It  contaued  also 
the  following: 

"  To  ray  brother  James  B.  Colt,  now  of  said 
City  of  Hartford,  I  g^ve  and  bequeath  the  nae 
and  improvement  during  his  life  of  five  ban- 
dred  shares  of  the  stock  of  said  Colt's  Patent 
Fire- Arms  Manufacturing  Company;  and  after 
the  death  of  my  said  broiiier,  to  hu  Issue  Iaw< 
fully  begotten,  as  an  absolute  estate.  This  be- 
quest is  on  condition  that  the  said  James  B. 
Colt  shall  waive  and  relinquish  all  claims  and 
demands,  actual  or  pretended,  which  be  nu^ 
have  against  me  or  against  said  Colt's  Patent 
Fire-Arms  Manufacturing  Company. 

I  also  give  and  bequeath  to  niv  executors 
and  their  successors  in  said  office,  five  hundred 
shares  of  the  stock  of  said  Colt's  Patent  Fire- 
Arms  Manufacturing  Company,  In  trust  for  the 
issue  of  said  James  B.  Col^  lawfully  begotten, 
the  profits  and  dividends  thereof  to  be  ^tpUad 
to  the  education  of  his  said  Issue,  so  far  as  the 
same  may  be  necessary  for  that  purpose,  until 
the  youngest  surviving  of  said  issue  shall  have 
reacned  the  sge  of  twenty-one  years,  when  said 
stock  and  alT  accumulations  thereof.  If  any, 
shall  go  to  said  isso^  in  equal  proportions,  as  an 
absolute  estate." 

He  gave  also  a  lega^  in  <tock  to  each  of  bis 
executors. 

The  residuary  clause  is  as  follows:  [5661 
"All  the  rest  and  residue  of  my  estate,  of 
every  kind  and  description,  not  hercandispoiMd 
of,  I  give,  bequeath  and  devise  as  follows:  all 
the  remaining  stock  of  said  Colt's  Patent  Fire- 
Anns  Mam&cturing  Company,  of  which  I 
shall  die  poseesaed.  shall  be  mvlded  amongst  the 
several  persons  and  parties  to  whom  I  have  her»- 
Inbefore  given  legacies  of  stock,  in  the  ratio  and 

Eroportion  in  which  said  legacies  of  stock  are 
ereinbefore  given.  All  my  other  residuary  es- 
tate shall  be  divided  amongst  the  several  per- 
sons to  whom  I  have  hereiouefore  given  pecun- 
iary legacies  In  gross,  in  the  ratio  and  propor- 
tion in  which  I  have  hereinbefore  given  such 
pecuniary  la^es,  meaning  that  my  residuaiy 
estate  In  saia  stock  shall  bo  shared  by  the  same 
peraoDS  to  whom  I  have  given  specified  legacies 
in  stock  and  in  precisely  the  same  ratable  proptn*- 
tions,  and  that  my  other  reuduory  estate  shall 
be  shared  by  the  same  persons  to  whom  I  have 
given  gross  peconlaiy  IMadeB  and  In  predsely 
toe  same  ratable  propOTtiona." 
The  flntoodidl  contains  the  followLag: 
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"  I  also  revoke  and  cancel,  for  reasons  grow- 
ing out  of  his  Ut6  unbrotlierly  conduct  towards 
me,  the  legacy  of  flve  hundred  riiares  of  the 
fltock  of  Colt^  Patent  Fire- Arms  Manufactur- 
ing Company,  given  in  the  aforesaid  will  to 
James  B.  Colt,  lor  life,  remt^nder  to  bis  chil- 
dren; and,  in  lieu  thereof,  I  give  and  bequeath 
eaid  five  hundred  sharesof  stock  to  the  trustees 
named  in  said  will  for  founding  a  school  for 
practical  mechanics  and  engineers,  subject  to  the 
OSes  and  trusts  created  In  said  will  for  that  pur- 
pose." 

By  the  second  codicD,  all  the  provisions  pre- 
viously made  for  founding  and  carrying  on  the 
school  for  mechanics  were  canceled.  It  also 
oontalna  the  following: 

"I  herel^  give  and  bequeath  to  each  of  the 
children  of  James  B,  CoH  a  legacy  of  $100,  and 
I  hereby  cancel  and  wholly  revoke  any  and  all 
other  legacies  or  devises  by  me  heretofore  at  any 
time  made  to  or  for  the  use  and  benefit  of  said 
cJiildren  or  any  of  them.  I  give  to  the  eldest 
son  of  my  brother  Christopher  Colt  a  legacy  of 
[Sesj  ^100  and  no  more,  and  all  legacies  heretofore 
made  in  his  favor  are  canceled  and  revoked;  and 
I  hereby  give,  bequeath  and  devise  to  the  other 
children  of  mv  ^d  brother  (said  eldest  son  not 
being  includea  hertin)  the  property  to  wit:  five 
hundred  abarcs  of  the  stock  oi  the  Colt's  Patent 
Fire-Anns  Manufncturlog  Company,  which  In 
and  by  said  original  will  Is  bequeathed  to  my 
executors  in  trust  for  the  use  of  the  children  of 
said  James  B.  Colt,  to  have  and  to  hold  to  said 
other  children  of  the  said  Christopher  in  equal 
proportions.  This  last  bequest  Is  in  trust  for 
said  children,  and  the  proper^  hereby  be- 
queathed is  to  be  held  by  my  executors  for  said 
children  iti  the  same  manner  and  subject  to  the 
same  limitations  as  are  provided  In  said  origi- 
nal will  in  the  bequest  to  the  diildroi  of  s^d 
James  B.  Colt.  And  I  hereby  confirm  and  es- 
tabliafa  said  original  will  as  altered,cluuiged  and 
modiflcd  by  this  and  the  tnevious  codidC  u  and 
for  my  last  will  and  testament. " 

Elizabeth  H.  Colt,  the  testator's  widow,Rtch- 
ard  D.  Hubbard  and  R.  W.  H.  Jarvis  were  ap- 
pointed aod  qualified  as  executors  of  the  will. 

After  the  death  of  the  testator,  his  brother, 
•James  B.  Colt,  claimed  that  the  cancellation  by 
the  first  codicil  of  the  specific  legacy  in  the  wiU 
to  him  for  life,  with  remainder  to  bis  issue,  of 
COO  shares  of  the  stock,  did  not  have  the  effect 
of  canceling  his  interest  under  the  residuary 
«lause,  on  toe  ground  that  that  clause  should  be 
•conatrued  as  an  independent  dlsposi^on  of  the 
remaining  slock,  to  the  very  persons,  only,  de- 
scribed as  those  to  whom  specific  legacies  of 
«tock  had  been  thereinbefore,  that  is,in  the  will, 
given,  as  if  they  bad  been  again  named ;  and 
not,  as  a  dependent  legacy  to  those  who,  under 
the  codicils  as  well  as  the  will,  became  ulti- 
mately entitledas  legatees  to  specific  legacies  of 
stock,  although  these  legacies  might  be  of  the 
same  ^tock  which,  in  the  will  itself,  had  been 
originally  given  to  othere  and  oEterwards  can- 
celed.  This  claim,  it  will  be  observed,  con- 
•istod  of  two  parts:  first,  of  a  tight  in  himself  to 
shore  In  the  residuum,  and  second,  to  exclude 
from  It  those  to  whom,  by  the  codicils  alone 
aod  not  by  the  will,  specific  legacies  were 
given.   This  branch  of  the  claim  necessarily 
antagonized  the  right  of  the  children  of  Chris- 
topher Colt  to  participate  in  the  residuum  by 
Ul  D.  & 


reason  of  the  legacy  given  to  them  in  the  second 
codicil. 

To  assert  his  interest  In  ttw  refliduary  estate,  [s^f 
and  to  determine  its  amount  and  the  several  in- 
terests of  aU  entitled  to  share  in  It,  James  B. 
Colt,  in  Ju^,  1864.  filed  hla  bUl  In  equity  In  the 
Superior  dourt  ox  Connecticat  Cor  Hortftad 
County. 

To  that  bill,  parties  defendant  among  othf 
era,  were  made  as  follows :  mra.  EU^heth 
Hart  Colt,  as  claiming  an  interest  under  the 
will  and  also  as  executrix  and  as  administratrix 
of  Henrietta  Colt,  deceased,  and  as  guardian  of 
Caldwell  Hart  Colt,  a  minor;  Richard  D.  Hub> 
b&rd,  as  claiming  an  Interest  under  the  will.and 
as  executor;  Ricnard  W.  H.  Jarvis,  as  claiming 
an  interest  under  the  will  and  as  executor;  Isa- 
bella DeWolf  Colt,  LeBoron  B.  Colt.  Edward 
D.  Colt  and  Samuel  Fomooy  Colt,  all  the  last 
three  b^g  minors ;  Theodora  DeWolf  Col^ 
their  guaraian ;  ond  were  duly  served  with 
process. 

A  demurrer  to  this  petition  was  filed  on  be- 
half of  all  the  defendants,  and  was  reserved  for 
the  advice  of  the  Supreme  Court  of  Errors* 
whose  decision  thereon  is  reported  as  OoU  t. 
Colt,  8S  Conn.,  422.  From  that  report.the  case 
seems  to  have  been  fully  argued  and  thorough- 
ly considered.  The  demurrer  was  overruled. 
The  court  decided  that  the  bequest  of  a  share  oi 
the  residuary  stock  to  James  B.  Colt  had  not 
been  revoked;  that  the  language  of  the  revoca- 
tion was  plainly  limited  to  thefirst  five  hundred 
shares:  and  that  the  second  legacy  to  him  of  a 
share  in  the  residuary  stock  must  be  regarded 
as  an  independent  l^u^»  the  reference  to  him. 
as  a  person  to  whom  the  previous  l^;acy  had 
been  ^ven,  being  merely  detignatio  pertonm, 
not  having  the  e&cX  of  attaching  together  the 
two  bequests,  as  necessarily  connected  in  the 
same  ownership,  and  that  tiie  latter  was,  conas 
quently,  not  affected  by  the  revocation. 

The  cause  thereupon  came  on  ogoin  in  the 
Superior  Court,  the  respondents  having  been 
ordered  to  answer  over,  and  where.  It  Is  recited 
tn  its  record,  "  The  parties  again  appear  and 
are  at  issue  upon  a  general  denial  of  the  allega- 
tions in  the  plaiDti&'  bilL"  and  thereupon  uie 
court  made  a  finding  of  facts.  Among  other 
findings,  after  referrmg  to  the  will  and  codicils 
of  the  testator,  it  is  stated  that  "The  parties  in 
this  cause  are  interested  in  the  estate  <h  theasid 
Samuel,  in  manner  and  form  and  to  the  extent  [57^ 
and  proportion  In  said  will  and  codicils  ex- 
pressed, set  forth  and  contained."  It  is  also 
sta ted.thatthere ore childrenof  Christopher  Colt, 
a  brother  of  the  testator,  "To  wit:  the  eldest  son 
of  the  said  Christopher.named  In  said  will,  and 
the  said  Isabella  DeWolf  Colt,  and  three  chil- 
dren of  the  said  Christopher,  uien  minors  un- 
der the  age  of  twenty-one  years,  to  wit:  LeBoron 
B.  Colt,  Edward  D.  W.  Colt  and  Samuel  Pom- 
eroy  Colt,  of  which  minor  children  the  said 
Theodora  DeWolf  Colt  was  and  is  the  legal 
guardian,  all  of  whom  are  residents  In  Hart- 
ford, but  the  said  Edword  D.  W.  Colt  has, 
since  the  last  Term  of  this  court,  arrived  at  his 
majority."  It  bad  been  previously  recited  tlmt 
when  the  parties  appcared.the  minors  were  duly 
represents  by  their  guardians.  The  Superiw 
Court  reserved,  for  tne  advice  of  the  Suprenw 
Court  of  Errors,  tiie  following  questions  arising 
upon  the  record  (d  the  case: 
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"  1 .  Whether  the  interest  taken  in  the  resid- 
uum by  James  B.  Colt  is  a  life  estate  or  an  es- 
tate Id  fee? 

2.  Whether  said  Colt  shaU  receive  Interest 
upon  the  dividends  made  on  his  residuaij  stock; 
and  if  so,  from  what  time? 

8.  Have  the  tegacies  whidi  the  diildren  of 
the  testator,  who  deceased  in  hia  lifetime, would 
have  taken  had  they  survived  him,  lapsed,  or 
are  they  to  be  considered  and  treated  as  intestate 
estate? 

4  Do  the  said  cliildrea  of  Christopher  Colt 
take  any  share  in  the  residuum  of  stock  in  re- 
spect to  their  legacy  of  500  shares  given  to  tbem 
in  the  codicil  to  said  wiU? 

5.  Do  the  said  R.  W.  H.  Jarvls  and  H.  C. 
Deming  both  take  a  legacy  of  stock  under  said 
will;  or  only  one  of  them;  or  neither  of  them? 

6.  What  IS  the  amount  of  the  residuum  of  the 
stock,  and  who  are  entitled  thereto  and  in  what 
prCTorti<HuT 

This  court  also  reserves  all  other  questionB 
arising  npon  the  record,  and  also  the  question 
as  to  what  decree  ^all  be  passed  in  this  suit" 

These  questions  were  decided  by  the  Supreme 
Court  of  £rrors,  as  found  in  the  report  of  the 
case  of  Cdtv.  Colt.  88  Conn.,  370. 
[572 J  Id  answering  them,  the  court  held  that  James 
B,  Colt  took  an  Interest  in  the  residuary  stock 
for  his  life  only.  It  said :  "  The  levocatioii 
was  not  suffidenOv  broad  to  take  away  the  In- 
terest of  James  B.  in  the  residuum.  It  was 
broad  enough  lo  take  away  that  of  the  children. 
But  there  la  nothiog  whatever  to  show  an  In- 
tention toenlarse  the  interest  of  James  B.,  and 
such  could  not  he  the  legal  effect  of  a  mere  re- 
vocation of  the  interest  of  the  other  parties.  It 
Is  not  material  to  inquire  what  disposition  is  to 
be  made  of  that  remainder." 

In  answer  to  the  question,  whether  the  chil- 
dren of  Christopher  Colt  take  any  share  in  the 
residuum  in  respect  of  their  legacy  of  600  shares 
given  to  them  In  the  codicu  to  the  will,  the 
court  said : 

"  The  fourth  question  must  be  answered  in 
Uie  negative.  In  giving  a  construction  to  the 
will,  we  held  that  the  reuduum  was  given  inde- 
pendently to  the  permmt  and  parties  to  whom 
stock  was  thareirAtfon  given.  It  follows  log- 
ically that  persona  and  nartiea  to  whom  stock 
was  not  thereinb^or6  gnm  cannot  take  under 
the  residuary  clause." 

Finally  the  court  declared  that  the  amount  of 
the  residuum  of  stock  was  6,846  shares,  and 
proceeded  to  allot  it.  to  each  penonenUtled  by 
name,  and  among  others,  to  Christopher's  chil- 
dren 459|4  shares,  and  to  J.  B.  Colt  for  life. 
S74|f  ahues.  In  pursnance  of  these  instruc- 
tious,  a  final  decree  was  entered  In  the  Superior 
Court,  adjudging  the  above  amounts  of  stock, 
respectively,  among  others,  to  James  B.  Colt, 
for  life,  and  to  the  cnildren  of  Christopher  Colt, 
in  the  manner  sped  fled  in  the  will. 

It  will  he  observed  that  this  decree,  which 
was  entered  In  Harch.  1866.  disposed  the  title 
and  right  in  the  whole  residuary  stock,  then  in 
the  hands  of  the  executors  for  final  distribution, 
except  the  remainder  In  674^4  shares,  set  apart 
to  James  B.  Colt  for  life. 

In  accordance  with  its  terms,  the  distribution 
of  the  stock  and  of  its  dividendsand  accumula- 
tlons,  was  actually  made  to  the  parties  respect- 
U4 
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ivelT;  the  executors,  however,  continuing  to 
hold  the  stock  awarded  to  the  children  of  Culs- 
topher  Colt,  as  trustees  under  the  will,  until 
January  11,  1878,  when  the  youngest,  having  [573] 
arrived  at  full  age  and  that  being  the  period  for 
division  among  them,  final  payment  and  di- 
vision to  each  was  made,  and  a  full  settlement 
had  between  them  and  the  executors,  as  such 
and  as  trustees.  The  executors  also  held  tlie 
stock  allotted  to  James  B.  Colt  for  life,  from  the 
enti^of  the  decree  of  the  Superior  Court  estab- 
lishmg  his  right  paying  to  bun  its  Income  until 
death,  which  took  phice  October  38,  1878,  and 
thereafter,  for  final  distribution  to  those  en- 
tiUed. 

The  complainants,  who  are  the  appellants, 
thereupon,  on  January  4, 1879.  then  Ming  cit- 
izens of  Bhode  Island,  filed  the  present  hm.  In 
which,  as  finally  amended,  they  set  out  the  vbp 
rious  provisions  of  the  will  and  codicils  of 
Samuel  Cdt,  hraetofne  recited,  and  tbfdr 
rfnima  thereiuider  as  the  children  of  Chiistch 
pher  Colt,  th^  mother  jdnlng  with  them,  a» 
assignee  and  reiveBentative  d  w  share  of  am 
dec^sed. 

They  set  out  that,  up  to  the  time  of  filing  the 
bill,  they  had  only  received  from  the  estate  of 
the  testator  the  following,  to  wit :  one  hundred 
Bhares  eadi  of  stock  wgacles  given  to  them 
under  the  will ;  four  hundred  and  six^  sharea 
of  the  residuary  stock  in  respect  of  saidlegaclea 
of  one  himdred  shares  each  and  the  accumula- 
tions thereon  ;  |2,600  gross  legacies  and  the  re- 
siduum thereon ;  said  five  hundred  shares  of 
stock  and  dividends  thereon  given  in  trust  for 
them  in  the  codicil ;  which  last  had  been  paid 
over  to  them  on  January  11,  1873.  excepting 
such  portions  of  the  accumulatious  thereon  a» 
had  been  included  in  payments  made  bv  the 
trustees  to  some  of  them  for  purposes  of  eauc»- 
tioQ  during  their  minority. 

But  they  claimed  that  in  addition  they  were 
entitled  to  receive  the  574|{  shares  of  stock, 
still  in  the  hands  of  the  executors,  In  which 
James  B.  Colt  had  a  life  estate,  and  so  far  as  any 
of  said  residuary  stock  and  the  accumulations 
thereon,  rightfully  belonging  to  them,  under  % 
proper  construction  of  the  vnll,  had  been  trans- 
ferred to  the  executors  personally  or  distributed 
to  others,  parties  defendant  to  ttie  bill,  that  the 
equities  between  them  should  be  adjusted  by  the 
court  so  as  to  make  good  and  restore  to  them  the 
amotmt  of  stock  rightfuJly  belonging  to  them 
under  the  will  and  codicils,  vrith  the  accumula- 
tions tbeieon ;  and  this  they  claimed  to  be  sndk 
proportion  of  the  entireori^nalresiduaryBtoc^  [5741 
as  Xhe  five  hundred  shares  given  them  In  the 
codicil  bears  to  the  whole  amount  of  other  leg' 
acies  given  in  said  will  and  codicils,  and  such 
proportion  of  the  674|f  shares  which  the  exeo> 
utors  held,  subject  to  the  life  estate  of  James  B. 
Colt,  deceased,  and  now  for  distribution,  upon 
the  basis  of  their  ri^t  therein  as  owners  of  the 
600  shares, and  of  the  100  shares  eadLgiven 
them  in  the  will,  makhig  900  shares  In  alL 

Referring  to  Uie  proceedings  and  decrees  of 
the  Superior  Court  and  Supreme  Court  of  Er- 
rors of  Connecticut,  the  HU  Indsts  that  the  com- 
plainants are  not  bound  or  haired  thereby,  tor 
these  reasons: 

1.  BecBuseth^  were  minors  under  the  age  of 
twenty-one  yean,  not  represented  by  aguaralaB 
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adlitem,  thdr  general  guardian,  although  made 
a  party  for  that  purpow,  haviDg  no  power  or  au- 
thorlnr  to  repreeent  them. 

S.  Becauae  the  question  aa  to  their  rigbts  In 
respect  of  the  legacy  of  000  shares  given  to  the 
executors  in  trust  for  them,  could  not  be  consid- 
ered or  passed  upoo,  until  the  period  of  pay- 
ment and  divisioo,  when  the  youngest  became 
of  age. 

3.  Because  the  said  Elizabeth  Hart  Colt. 
Richard  D.  Hubbard  and  Richard  W.  H.  Jar- 
vis,  trustees,  under  the  will  and  codicil  for 
them,  were  not  summoned  to  appear  in  said 
proceedings  In  their  capacity  as  said  trustees 
and  entered  no  appearance  in  that  capacity,  in 
their  behalf,  and  employed  no  counsel  to  appear 
In  their  behalf  as  such  trustees,  and  no  usues 
were  made  up  by  said  trustees,  involving  tbe 
rights  and  interests  of  the  children  in  and  to  the 
residuary  stock. 

4.  Beoiuse,  if  the  appearaoce  of  said  persons, 
aa  executors,  Isdeemeatobe  equivalent  to  their 
amiearance  aa  trustees,  they  in  Tact  opposed  and 
did  not  malntidn  the  claim  of  the  complainants, 
as  they  should  have  done. 

5.  Because  Mrs.  Theodora  O.  Colt,  on  ac- 
count of  her  Inexperience  and  ignorance  of  such 
matters  and  her  belief  that  the  executors  were 
charged  with  the  duty  of  defending  the  rights 
of  the  children  and  were  doing  so,  neglected  to 
employ  counsel  on  their  behaU  to  protect  thdr 
interests. 

rs  J  For  sindlar  reasons,  the  complainants  also 
claim  that  the  setUements  with  the  executors 
and  trustees,  by  them  and  in  the  probate  coui^ 
are  not  conclusive;  and  pray  for  an  account  and 
a  transfer  to  them  of  the  stock  which  they  are 
entitled  to  under  the  will  andoodlcUa,  witnthe 
accumulations  thereon,  and  tot  gencnal  rdlef. 

The  case  was  put  at  issue  by  answers  and 
replications,  and  was  heard  upon  pleadings  and 
proofs;  the  final  decree,  brought  here  by  this 
appeal,  denying  all  relief  to  the  complsinants 
(OM  V.  OoU,  19  Blatcbf.,  899),  to  whom,  how- 
ever, was  awarded  the  same  proportion  of  the 
674|f  shares,  now  fallen  into  the  residuum  for 
altimate  distribution  by  the  death  of  James  B. 
Colt,  to  that  given  to  tnem  In  the  residuum  dis- 
tributed by  the  decree  of  the  Superior  Court  <^ 
Connecticut,  vis./  to  each  of  the  complainants, 
^("ff  of  the  said  674ff  shares.   The  decree  de- 
dured: 

"That  the  said  plalntifrs.  LeBaron  B.  Colt, 
Gunuel  P.  Colt,  Theodora  Q.  Colt,  asslniee, 
Xinnk  E.  DeWolf  and  Isabella  D.  W.  Colt, 
3>eWolf ,  are  not  entitled  to  any  other  or  further 
Interest  In  the  estate  of  said  Samuel  Colt,  as 
claimed  in  and  by  their  said  bill  of  complsint, 
than  their  above  proportions  of  said  fi74|f  shares 
of  said  stock  and  dividends,  under  the  ddd  will 
of  laid  Samuel  Colt 

That  especially  the  said  plaintiffs  are  not 
entitled  to  any  reuduaiy  stock  of  said  company 
or  dividends  thereon,  under  said  will,  by  vutue 
of  the  gift  of  600  stuures  ot  stock,  as  prayed  In 
said  bill.or  to  any  interest  in  the  dividends  made 
upon  the  said  674H  shares,  which  accrued  dur- 
_     Ingthe  life  of  said  James  B.  Colt." 

J  The  first  inquiry  upon  this  appeal.maoifestly, 
b  as  to  the  effect  to  be  given  in  this  suit  to  the 
decree  of  the  Superior  Court  of  Connecticut: 
for  if,  as  set  up  and  cidmed  by  the  appellees,  it 
Ul  V.  8, 


is  an  estoppel  by  record,  the  matter  of  the  bill 
is  retjudteata,  and  we  cannot  open  it 

And  in  considering  the  grounds  on  which  It 
is  sought  to  repel  the  bar  of  thia  decree,  wa 
must  disregard  at  once  all  that  do  not  attack  tiie- 
juriadlctlon  of  the  court  over  the  cause  or  the 
parties.  It  cannot  be  assfdled  collaterally  for 
mere  error.  It  follows,  therefore,  that  we  can- 
not notice  the  allegation  that  the  appellants 
were  minor  defendants,  for  whom  a  general 
guardian  only  and  not  a  guardian  ad  litem  ap- 
peared to  defend;  for  the  infants,  having  been 
properiy  semd,  were  before  the  court  and  are 
fwund  ay  Its  action,  even  if  erroneous;  the  fail- 
ure to  appoint  a  euardian  ad  litem,  at  most.  Ii 
error  merely  and  does  not  defeat  the  jurladlo- 
tlon. 

What  was  the  proper  method  of  proceeding 
against  defendants,  whether  by  general  guant 
Ian  or  guardian  ad  litem,  is  a  question  locu  to  the 
law  ot  Uie  Jurisdiction  and,  in  the  proceeding 
under  review,  was  passed  on  by  the  State  Court. 
It  found  in  the  decree  that  ''the  said  minora 
were  duly  represented  by  their  guardians,"  and 
that  finding  cannot  be  questioned  collaterally, 
as  it  is  not  a  question  of  jurisdiction,  Oerit  T. 
Saven,  80  Conn. ,  190;  Chrietmae  v.  RumU,  S 
Wall.,  290  [72  U,  S.,  XVIU,,  476];  Thmpeoik 
V.  Wliitman.  18  Wall.,  467 [85  U.  S„XXI.,a»7]. 

It  seems  to  be  In  accordance  with  the  general 
practice  in  Connecticut  for  a  general  guardian 
to  be  made  a  party  and  to  defend  for  his  ward 
and  that,  in  such  coses,  ^  apppointment  and 
appearance  of  a  guardian  ad  litem  are  not  nec- 
essary. Keeve,  Dom.  Rel.,  207;  1  Swift.  Sys- 
tem. 217;  1  Swift,  Digest,  <tl;  Witti/nl  v.  QrmU, 
Kirby,  114. 

We  dismiss,  also,  wlthoat  further  remark, 
those  grounds  of  obJecUon  which  seem  to  pro- 
ceed upon  some  supposed  breach  of  duty  or 
trust  on  the  part  of  the  executors  and  geneiBl 

fuardlan  In  not  making  proper  defense.  The 
ill  does  not  charge  any  such  breach  of  trust  nor 
seek  relief  on  that  ground:  and  any  suggestiona 
of  that  character  cannot  affect  the  integrity  and 
effect  of  the  decree  of  the  superior  court. 

The  objection  that  no  question  could  be  passed  [678 
upon  in  that  case,  affecting  the  rights  of  the  com- 
plainants to  the  interest  claimed  bv  them  in  the 
residuary  stock,  because  the  time  for  the  actual 
enjoyment  of  the  legacy  was  postponed  bv  the 
will  until  the  youngest  attained  the  age  of  ma- 
jority, is  equally  untenable  and  has  not  been 
insisted  upon.  The  interest  was  vested  and  the 
question  of  distribution  in  right,  if  not  in  pos- 
session, was  before  the  court 

This  leaves,  as  the  sbigle  ground  on  which 
the  estoppel  is  opposed,  that  tne  executors.who 
by  the  will  were  trustees  of  the  500  shares  be- 
queathed to  the  complainants,  were  not  parties 
to  the  cause,  nor  before  the  court  in  tbeir  c^ 
pacity  as  trustees,  but  only  as  executors;  that, 
consequently,  the  title  and  estate  held  by  them 
as  trustees  were  not  represented  by  anyone  com- 
petent to  do  so  and  that,  consequently,  the  de- 
cree, not  binding  the  legal  titie  of  the  trust  ee- 
tate,  cannot  operate  upon  the  beneficial  interest 
of  the  ceetuit  que  truat. 

This  argument  proceeds  upon  the  assumptioa 
that,  by  the  terms  of  the  vrill,  the  natural  pa>- 
sons  who  were  appointed  as  executors  of  the  will 
were  also,  but  witii  a  distinct  tiUe,  made  trustees 
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for  the  appellant  of  the  legacies  given  for  their 
'beoeflt;  that  there  was  veeted  In  uiese  trustees  a 
«epaiate  and  independent  legal  title  and  estate 
in  the  subject  of  the  l^ades,  as  much  so  as  if 
they  had  been  different  natural  persons;  that 
thu  t  title  and  estate  conld  not  be  affected  by  any 
judicial  proceedings  to  which  they  were  not  par- 
ties as  such  trustees;  and  tiiat  the  beneficial  in- 
terest of  the  appellants  is  equally  protected,  as 
it  was  for  that  very  purpose  that  thiB  legal  estate 
was  vested  in  others  as  their  trustees;  and  that, 
conscquenttv;  the  decree  set  upas  an  estoppel  is 
not  on  adjudication  between  uie  same  parties  as 
are  now  before  tiie  court  in  the  present  suit. 

The  language  of  the  original  bequest  of  the 
600  shares  oi  stock  Is:  "I  also  give  and  be- 
queath to  my  executors  and  their  successors  in 
said  ofDce  •  •  »  in  trust  for  the  issue  of 
said  James  B.  Colt,  lawfully  begotten,  the  prof- 
its and  dividends  thereof  to  be  applied  to  the 
education  of  his  said  issue,  so  far  as  the  same 
may  be  necessary  for  that  purpose,  until  the 
youngest  surviving  of  said  issue  shall  have 
[680J  reached  the  age  of  twenty-one  years,  when  said 
stock  and  all  accumulations  thereof,  if  any,  shall 
go  to  said  issue,  in  equal  proportions,  as  an  ab- 
solute estate."  And  the  codicil,  which  revokes 
that  bequest,  gives  the  same  property  "to  the 
other  children  of  my  said  brother  *  •  •  to 
have  and  to  hold  to  said  other  children  of  the 
said  Christopher  in  equal  proportions.  This 
last  bequest  Is  in  trust  for  said  children,  and  the 
property  hereby  bequeathed  is  to  be  held  by  my 
said  executors  for  said  children  in  the  same 
manner  and  subject  to  the  same  limitations  as 
ftre  pxovidei  in  said  original  wiU  in  the  bequest 
to  toe  children  of  the  said  James  B.  Colt,"  etc. 

We  have  no  difficulty,  notwithstanding  the 
language  of  this  bequest,  giving  the  property.  In 
the  first  instance,  direci^  to  the  children,  in 
holding  that  it  creates  a  trust  for  their  benefit; 
but  we  have  as  little  in  holding,  both  as  to  it 
and  Uie  original  bequest  which  it  displaced,  that 
the  trust  constituted  was  vested  in  the  execu- 
tors, in  theirofficial  capacity  as  such,  so  that  in 
case  one  or  all  of  them  had  at  any  time  c^sed 
to  be  executors,  be  or  they  would,  at  the  same 
time,  have  ceased  to  be  trustees;  and  that  in 
case  8  vacancy  in  the  office  of  either  of  the 
executors  had  occurred  and  been  filled,  as  pro- 
vided in  the  will,  by  the  appointment  of  a  suc- 
-cessor  by  the  remaining  executors,  the  trust 
would  have  devolved  upon  the  new  executors, 
virtuie  officii,  80  that  the  executors  for  the  time 
being  would  always  be  the  trustees;  and  so  that, 
whatever.  In  their  official  capacity  as  ezecutOTs, 
they  did  in  respect  to  the  subject  of  this  legacy, 
is  to  be  imputed  to  them  also,  in  their  character 
as  trustees,  and  equ^r  affected  and  bound  the 
trust  and  its  benenciane&  The  600  shares  came 
into  their  hands  as  executors.  It  remained  there 
for  the  general  trusts  at  the  administration  of 
thu  estate  until  they  were  fully  served.  The 
possesion  of  them,  thereafter,  the  law  Imputed 
to  them  still  as  executors,  but  in  trust  for  the 
special  purposes,  to  which  by  tiie  will  they  were 
appropriated.  There  was  no  change  of  posses- 
sion; there  was  no  change  of  the  legal  title; 
tUere  was  but  a  succession  of  uses,  according  to 
the  terms  of  the  will .  They  continued  to  hold 
this  BfaMd:  as  executors,  although  In  tnut  ontil 
its  uSbaaX  payment  to  the  l^teei. 
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In  the  original  bequest  to  the  children  of  [581] 
Christopher  Colt  in  uie  will,  of  annuities  for 
education  and  support  during  minority,  uid  100 
shares  of  stock  i»yable  on  amvlng  at  age,  there 
are  no  words  creating  a  trust;  and  yet  tiie  es- 
ecutors,  In  the  meantime,  were  bound  to  them, 
in  respect  to  these  benefits  and  interests,  as  ex- 
ecutors, and  yet  in  trust,  quite  as  much  as  they 
were,  in  respect  to  the  500  shares,  by  the  words 
of  that  bequest 

As  long  as  personal  proper^  is  held  by  exao- 
utors  as  part  of  the  estate  of  the  testator,  for  the 
payment  of  debts  or  legacies,  or  as  a  re^duum 
to  be  distributed,  they  hold  It  by  virtue  of  tiieir 
office  and  are  accountable  for  it  as  execuum; 
that  liability  only  ceases  when  it  has  been  taken 
out  of  the  estate  of  the  testator  and  appro- 
priated to  and  made  the  property  of  the  eettui 
que  tnut.  Bond  v.  OraJiam,  1  Hare,  4tj3, 484; 
AtHivty.  ^utf/j«s,4Beav.,00e;^fl«v.  WaUt. 
3  Phil.  Ch.  C^,168;  HaU  t.  Crtaliiru,  9  Pick., 
305;  Dorr  r.  WainmrighS.  18  Pick.,  ^;  Tovm 
V.  Ammidown,  30  Pick.,  640;  Neioeomb  v.  Will- 
iama,  e  Met.,  626;  Conkof  v.  Diekinton,  18  Met., 
61;  A-torv.  Talbot,  10  Cush.,  1;  JATI^r  v. 
(ton,  14Gray,lU;Adams,Eaui^,261.  "And  it 
may  be  here  observed,"  says  WiUiams  on  Exec- 
utors,1796,  pt.  4,  bk.2,ch.  2,  sec.2,  "That  when 
personal  property  is  bequeathed  to  executors, 
as  trustees,  the  circumstance  of  taking  probate 
of  the  wiU  is,  in  itself,  an  acceptance  of  the  par- 
ticular trusts.  Therefore,  where  the  will  con- 
tains express  directions  what  the  executors  are 
to  do,  ^  executor,  who  proves  the  will,  mutit 
do  all  which  he  is  directed  to  do  as  executor, 
and  he  cannot  say,  that  though  executor,  he  is 
not  clothed  with  any  of  those  truatB."  Lewin, 
Trusts,  166. 

But  in  whatever  sense  the  executors  were 
trustees  for  the  appellants,  what  waa  the  subject 
and  scope  of  their  trust  and  of  their  duties  as 
trustees?  It  embraced.  It  will  be  said,  the  600 
shares  of  stock  bequeathed  by  the  codicil.  In 
respect  to  that  their  duties  were  defined.  They 
were  to  hold  it,  collect  the  profits  and  dividonos 
and  apply  them  to  the  education  of  the  cbU> 
dren,  wmle  under  age,  and  divide  and  pay  it  to 
them  when  they  attmned  their  majority.  And 
in  any  litigation,  involving  the  title  or  possea-  [S8S1 
sion  of  that  specific  stock,  which  had  been  seg^ 
regated  from  the  body  of  the  estate  and  appro- 
priated to  the  uses  of  tiie  trust,  it  might  well 
be  that  the  executors,  in  their  dlstlact  capad^ 
aa  such  trustees,  were  necessary  parties,  bound 
to  protect  the  tnut  estate  and  property,  wttii- 
out  whose  iwesence  any  judldal  determination 
would  be  nugatory.  How  far  in  such  a  case 
their  presence  as  parties  is  formal,  for  the  mere 

Eurpose  of  binding  the  legal  titie,  or  how  far  it 
:  essential  so  as  to  impose  upon  tbem  the  active 
duty  of  defense,  must  depend  upon  the  nature 
and  terms  of  the  tnu^  and  the  circunutaiicea 
of  particular  cases.  Mr.  Calvert,  in  his  work 
on  Parties,  p.  288,  says:  "The  general  inference 
to  be  derived  from  those  cases.  In  which  stran- 
gers file  bills  adversely  to  property  held  in  trust, 
£b  that  theeeffuis  que  (ruttare  necessary  parties 
and  ought  to  have  an  opportimity  of  appearinx 
in  defense  of  their  rights.  Indeed,  tfaiit  it  li 
the  main  duty  of  trusteee  in  these  casea  to  take 
care  that  all  tiie  cet^qusirutl  an  befon.tbe 
court;  this  du^  performed,  ttMty  abatatB 
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from  taking  part  In  the  argument,  and  leave 
thecMfuM  gwtrvH  to  carry  on  the  contest." 
SoUand  v.  Baker,  S  Hare,  78. 

But  the  trust  supposed  did  not  extend  to 
whatever  else  under  Uie  will  the  beneficioriea 
chose  to  claim;  it  certainly  did  not  extend  to 
the  residuaiy  stock,  at  that  time,  undistributed. 
That  was  still  in  the  bands  of  tiie  executors,  as 
such;  and  in  respect  to  it,  they  were  under  no 
duty  to  the  appellants,  other  than  that  which 
they  owed  to  all  other  legatees  claiming  an  in- 
terest in  it.  They  could  not  with  propriety  take 
part  with  one  against  another,  for  of  that  they 
were  trustees  for  all  who  by  law  were  entitled 
to  share  in  it.  Tlie  most  that  could  be  required 
of  them,  would  be  that,  upon  every  question 
involved  in  the  distribution,opportunitv'  should 
be  given  for  each  legatee  to  obtain  the  judg- 
ment of  the  court  upon  his  claims.  It  wouM 
have  been  competent  andquite  proper  for  the  ex- 
ecutors, when  James  B.  Colt  prefen-cd  his  claim 
to  share  in  the  residuary  stock,  to  have  filed  a 
bill  in  equity  to  obtain  a  construction  of  the 
will  and  the  advice  of  the  court.  In  that,  they 
would  have  been  complaioauts,  as  executors, 
[fiftni  "^^cy  would  have  made  all  other  legatees  and 
disMbutees,  or  those  claiming  to  be  entitled  as 
such,  parties  defendant  They  could  not  make 
themselves  defendants,  as  trustees;  and  they 
couhl  not  file  the  bill  aa  complninants  In  a 
double  character  and  for  different  purposes, 
and  represent  inconsistent  interests;  although 
they  could,  as  executors  and  complainants,  set 
forth  whatever  case  existed,  with  all  its  ques- 
tions and  claims,  in  which  they  might  have  in> 
consistent  interests,  offlcially  and  personally, 
bringing  themselves  before  the  court  in  every 
character  in  which  they  had  an  interest  to  assert 
or  defend,  and  all  others  beneficially  interested 
in  the  subject-matter  of  the  controversy.  Their 
duty  would  have  been,  in  such  a  case,  fully  dis- 
charged, if,  as  was  done  by  James  6.  Colt,  in 
the  proceedings  In  question,  the  appellants  bad 
been  summoned  with  their  guardian  and,  upon 
a  fair  statement  of  the  case,  their  interests  had 
been  placed  under  the  protection  of  the  court, 
acting  according  to  the  forms  of  equity  pro- 
cedure. Nothing  more  could  be  require^  as 
notbing  more  was  needed  for  effectually  secur- 
ing  the  substantial  justice  of  a  full  and  fair 
bearing  and  determination  for  each  party  in  his 
■own  right. 

lu  the  en  seas  it  was  made,  they  were  present 
-AS  executors  of  the  will,  having  possession  of 
the  undistributed  residuum  of  stock,  asking  the 
<x>urt  for  its  judgment  whether  they  should 
liold  any  part  of  it  and  if  any,  how  much,  as 
-trustees  for  the  appellants,  all  parties  in  interest 
"being  before  the  court  and  heard,  or  with  the 
-opportunity  to  be  heard-  in  the  case  of  the  ap- 
pellants, by  guardian  and  counsel.  Tfaesubject- 
matter  of  the  litigation  was  not  any  trust  estate 
in  property  held  by  the  executors  for  the  ap- 
pellante.   It  was  the  residuai-y  stock,  and  the 
respective  rights  and  interests  of  all  the  lega- 
tees in  its  distribution .  The  executors  were  not 
trustees  for  the  impellants  of  their  claim  to 
•bare  in  this  residuum  in  the  sense  of  being 
bound  to  assert  it  adversely  to  all  others,  for 
whom  equally  they  were  trustees  of  the  residu- 
um, altbuu^  that  claim  was  founded  on  the 
interest  of  the  appellants  in  the  600  shnnes 
which  the  ezecuton  did  hold  for  than  In  trust. 
Ill  U.  & 


The  very  question  was  whether  they  had  a  cor- 
responding interest  in  the  residuum.  If  tt 
should  be  judicially  detramined  that  they  had, 
then,  too,  that  interest  would  be  held  thereafter 
by  the  executors  for  them  in  trust  as  the  other 
shares.  But  no  such  trust  could  arise  until  [684 
their  right  was  established .  And  the  executon 
were  not  bound,  as  against  other  legatees,  to  as- 
sume the  burden  of  estaUIshlng  its  existence; 
much  less  were  they  at  liberty  to  assume  Its  ex- 
istcnce  before  it  was  establi^ed.  Their  du^, 
both  as  trustees  and  executors,  was  fully  per^ 
formed  when  they  invoked  the  judgment  of  the 
court,  in  the  proceeding  as  framed,  in  the  pres- 
ence of  all  the  parties  beneficially  interested. 
They  were  present  also  as  executors  and  there- 
fore as  trustees,  so  fur  as  the  determination  and 
judgment  of  the  court  might  render  that  necet* 
sary  or  important;  for  if  that  judgment  had 
sustained  the  claim  of  the  appellants  it  would 
have  been  a  decree  that  the  executors  should 
hold  the  share  of  the  residuary  stock  awarded 
to  them  in  trust  for  them  according  to  the  terms 
of  the  will.  It  was,  hov^ever,  the  other  way, 
and  declared  that  as  to  the  matter  in  dispute 
the  executors  were  not  their  trustees.  That 
judgment,  pronounced  and  acted  upon  in  our 
opinion,  is  conclusive  as  an  adjudication  In  the 
present  litigation,  and  niecludes  inquiry  into 
the  merits  of  the  original  claims  and  questions 
whicli  it  was  Intended  to  adjust  and  end. 

For  that  reaton,  the  decree  of  the  C^vuit  Cbwi 
ia  afftrnud. 

True  copy.  Test : 

James  H .  HcEenney,  Clerk,  Sup.  Court,  U.  B 

Clted-m  U.S.,  877,390. 


MOBILE  AND    MONTGOMERY  BAIL- 
WAY  COMPANY,  Ftff.  i«  Err., 

V. 

L.  C.  JUREY  AMD  M.  GILLIS,  Partners  as 
Jdret  &  GiLLis,  for  the  Use  of  the  Factobs' 
&  Traders'  Insubascb  Coupaitt  of  Nbw 

OnLBANS. 

(See  8.  C,  Reporter^  ed.,  684-697.) 

ConPraet  to  transport  goodt — parol  evidence — 
conetruction  of  contract — immaterial  error — 
damages  in  action  for  goode  lott  bjf  fire— pop- 
ment  by  insurer,  effect  of—meaeure  of  damaf^ 
—general  exception. 

1.  No  particular  form  or  solemnity  of  execntlm 
ts  required  for  a  contract  of  a  temmon  oarrlerto 
transport  goods;  It  may  be  by  parol  or  It  maj  be  iB 
writing;  Ineithercttse  It  is  equally  binding. 

2.  Evidence  of  n  parol  contract  to  carry  goods  is 
oomptitent,  notwltnstandlng  a  bill  Of  lading :  and  K 
is  a  question  to  be  decided  by  the  jury  whether  the 
understanding  as  detailed  by  the  witnesses  or  the 
bill  of  lading  expreeecs  the  agreement  of  the  parties. 

8.  It  ta  tbe  iMgtLtand  duty  of  the  court,  if  ordered 
to  decide  upOn  tbe  miL-aiiiiitj;  of  a  paper  writing,  to 
looV:  not  ciuy  lothetAnguatie  employed,  but  to  the 
Bubjcct-matcer  nad  ^urruumling  drcumstanoee. 

A.  When  It  plainly  appeoia  on  tbe  face  of  the  ree> 
ord  that  tbo  judgment  Of  Cbe  circuit  court  was  rtght* 
It  will  not  be  revaned  for  an  error  which  ooul<rnot 
poniblyhaTe  workcHl  any  Injury  to  the  plalnUff  In 
error. 

6.  where  an  action  la  brought  by  the  owner  of 


Nom— Bfll  <tf  ladini  r,  how  /or  maa  be  vairted  or  to- 
Mfwd  bu  noroL  See  not*  to  Klnv  t.  Tbe  I^dy 
luiklln, Vu.  8.,  TIT.,  ABL 
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foods  afloat  a  carrier  for  tbe  loas  of  tbe  iroodi  by 
ore,  for  the  use  of  tbe  Insurer  who  baa  paid  the  In- 
•unneecm  tfaem  to  tbe  owner,  tbe  reoovarr  Is  not 
Umltad  to  tbe  amount  of  tbe  poU(7,  but  wlU  be  for 
tbe  entire  lov  sustained  by  the  nominal  plain  tiffs, 
without  regard  to  the  amount  of  Insurance  paid. 

6.  The  payment  by  tbe  insurer  to  the  insured  for 
properlTiost  while  in  the  posswsloo  of  a  common 
oarrter.doesnotdlsoharve  theUablUtjof  theoom^ 
mon  carrier. 

7.  In  an  action  avatnst  a  oarrlerfor  the  loea  of 
foods,  the  measure  of  damages  to  the  value  of  the 

Sooda  In  tbe  place  where  they  were  to  have  been  de- 
rared,  with  interest. 

8.  Where  a  charge  to  the  jury  embraces  several  dls- 
tlDet  propoitlons,  a  general  exception  to  Ineffectual 
If  any  one  of  them  tooorreot. 

CNo.  880.] 

SubmimdApr.lS,28a4.  IteddtA  Mag  S,  m*. 

F ERROR  to  tbe  drcuH  Court  of  the  United 
States  for  tbe  Middle  District  of  Alabama. 
The  history  and  facts  appear  in  the 

Statement  of  the  case  by  Mr.  Justice  Woods: 
The  defendants  in  error,  Jurey  and  Gillis, 
broujght  this  action  for  the  use  of  the  Factors' 
&  Traders'  Insurance  Company  against  tbe 

C'lntiff  in  error,  the  Mobile  &  Montgomery 
Iway  Cmnpany,  to  recover  $18,000,  lor  tuB 
failure  of  the  latter  to  deliver  certain  cotton 
which  had  been  placed  in  Its  possession  as  a 
common  carrier.  The  complaint,  which  was 
drawn  according  to  the  form  prescribed  by  tbe 
Code  of  Alabama,  was  as  follows: 

"  Tbe  plaintiits  claim  of  tbe  defendant  the 
sum  of  $13,000  08  damages  for  the  failure  to 
deliver  certain  goods,  dm.;  107  bales  of  cotton, 
■87]  weiebing  96.0^  pounds,  received  by  the  de- 
fendant, as  a  common  carrier,  to  be  delivered 
to  the  plaintiffs  at  New  Orleans,  La.,  for  a  re- 
ward, which  it  failed  to  do." 

The  Railroad  Company  pleaded  the  following 
pleas: 

"1.  The  defendant  for  answer  to  the  com- 
plaint says  it  is  not  gnilly  of  tbe  matters  alleged 
therein. 

2.  For  further  answer  to  the  complaint  the 
defendant  says  that  the  plaintiffs,  the  said  Ju- 
rey &  Oillis,  were  paid  the  damages  for  tbe  re- 
covery of  which  this  suit  is  Inroughi  bitfore  the 
action  was  commeDced." 

The  plaintiffs  demurred  V>  the  second  plea. 
The  demurrer  was  sustained.  The  cause  was 
tb«i  tried  on  an  issue  joined  on  the  first  plea 
and  resulted  in  a  verdict  and  jiidgment  for  the 

Elaintiffs  for  $10,844.25.  The  defendants  have 
y  this  writ  of  error  brought  the  judgment  un- 
der review. 

Mettn.  ThomM  G*  Jones*  David  Clop- 
ton  and  If.  A. Herbert,  for  plaintiff  in  error: 

Parol  evidence  to  vary  the  bill  of  lading,  so 
far  bs  it  was  a  contract,  was  inadmissible.  The 

Ladg siuiaain,b'W^.,m  (7s  u.  s.,  xix., 

466);  see,  also.  lU  DOauare,  14  WalL,  679  (81 
V.9.,  XX.,  779), 

The  common  l&w  liability  of  a  common  car- 
rier, may  be  limited  and  qualified  special 
contract,  provided  no  attempt  is  made  to  cover 
loes  by  negligence  or  misconduct. 

Font  ^v.  R.  R.Go.,  8  Waa.  107  (70  U.  8., 
XVm.,  170);  2  Wait,  Actions  and  Def .,  39-41; 
R.  R.  Op.  v.  AndroKoggin  Milk,  22  Wall.,  694 
(80  U.S.,  XXn.,  724). 

The  legal  preaumpuon  is*  that  sUpulatlons  in 

US 


a  bill  of  lading  providing  against  liabill^  were 
known  and  assented  to  tar  use  consignor. 

BelfferT.  IHn*nwre,611X.  T..  106;  KMOmt 
T.  JMntmore,  08  N.T.,  171;  8tear$Y.  Steamboat 
CM!7  K.T. ,  1 :  Grvee  v.  Adams,  100 Mass., 60B . 

The  complaint  in  the  present  case  is  insnf- 
fldent. 

Munter  v.  Rogers,  60  Ala.,  283;  ^I'U  v.iVieA- 
oIa.  60  AJa.,  888. 

When  the  suit  is  brou^t  by  other  than  the 
consignee  there  must  be  an  averment  of  owno^ 
ship. 

R.  R.  Co.  V.  Edmonds,  41  Ala.,  667;  Tate  v. 
Shadd^ord,  24  Ala..  510. 

The  case  proved  is  an  action  on  the  case  for 
damages  for  negligentiv  suffering  the  destruo* 
tion  of  property  of  another,  insured  by  the  Fao> 
tors'  and  'Traders'  Insurance  Companyjrherel^ 
Bucb  company  sustained  an  inju^.  This  is  em 
detieto  ana  case. 

Wilkinson  T.  Mmleif,  18  Ala.,  288. 

An  insurance  company  can  only  recover  In- 
demnity, the  amount  paid  being  the  measure  of 
recovery  and  the  basis  of  the  only  recovery  that 
can  be  had  for  its  use. 

HaU  y.RR.  Co.,  18  Wall.,  867  (80  U.  8., 
XX..  my.mtrtY,  S.  B.  Oa.,  is  Met.,  OS;  As, 
Co.  V.  R.  S.  Oj.,  78  N.  T..  899;  Stoddtr  t. 
Orant,  28  Ala.,  419. 

The  measure  of  damages  Is  tbeamount  which 
the  insurance  company  has  been  compelled  to 
pay  under  its  contract  of  insurance  and  interest 
thereon,  from  the  time  of  paynient,  provided 
such  amoimt  did  not  exceed  the  value  of  the 
cotton.  MarUn  v.  EUerbe,  70  Ahi..  826;  Bon- 
n^^^^^lM^,  2  Wend..  481;  Bbnt  v.  Maffnard, 

The  demurrer  to  the  plea  of  payment  should 
not  have  been  sustained . 

Barbourv.  Ins.  Oo.,  60Ala.,  488;  FraUr  v. 
SUnson,m  KSa.,  466. 

The  rate  of  interest  In  Louisiana  is  five  per 
cent  without  a  contract,  and  the  court  errea  ia 
charging  the  jury  that  the  plaintiffs  were  enti- 
tled to  recover  eight  per  cent  interest. 

Boyeev.  Edwards,  4  Pet^  111;  JIuntr,  BaO, 
87  Ala.,  702;  J^nmrw  v.  Oonsegua,  17  Johns. 
611. 

Messrs.  Henry  C.  Semple,  D.  8.  Tr<^ 

and  3.  C,  Tommtins,  for  defendants  in  error: 

Neither  of  the  defenses  was  within  the  issue 
upon  whidi  tbe  case  was  tried. 

Pettg  v.  DiU.  68  Ala.,  646;  Slaughter  t.  Set 
escdem.  Svsift,  67  Ala.,  498;  TrammeU  v.  Ihtd- 
ffiim,  66  Ala.,  286. 

Notice  to  the  shipper  that  the  cotton  would 
be  transported  in  an  open  car  did  not  relieve 
the  carrier  from  the  results  of  his  neglect  In 
thus  tmnsporting  It. 

R.  R.  Ch.Y.Jarboe,  41  Ala.,  644;  StMlv.Tbwn- 
send,  87  Ala.,  247;  Greif  v.  Mobile  Trade  Cb, 
66  Ala.,  887. 

The  liability  of  the  carrier  can  only  be  re- 
stricted by  a  contract  based  on  a  sufficient  coa> 
sideration,  clear  and  explicit  in  Its  terms. 

R.  R  Co.  V.  Mopkins,  41  Ala.,  486;  R.  R.  Oo. 
T.  Edmimds,  41  Ala.,  667;  A  £.  Cb  t.  Jarboe^ 
Sleds v.TowtsendBmOregr.  Mobile  Trade  €b. 
(supra);  Ifielu>taev.B.B.Oo.,9Am.&BBg.  R. 
K.  Cas.,  103:  HolsappleY.  R.  R.  Oo.,  8  Am.  A 
Eng.  R.R.  Gas..  48T. 

'The  Ull  of  lading  is  but  evidence  of  the  oa» 
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tract,  and  !t  may  be  shown  that  the  goods  were 
carried  under  a  different  contract  made  hj  the 
shipper  and  the  carrier. 
TroA  T.  Jona,  5  Bosw.,  99. 


Mr.  Juttiee  Woodi  delivered  flie  opinion  of 
the  court: 

A]]  the  evidence  in  the  case  is  set  out  in  the 
bill  of  exceptions  taken  at  the  trial.  It  tended 
to  show  the  following  facts:  the  cotton  men- 
tloned  in  the  comploiot  was  delivered  at  Mont- 
jcomerj,  Alabama,  by  the  defendants  in  error, 
Jurey  &  GUlis,  to  the  plaintiff  in  error.  theBail- 
nad  Company,  to  be  transported  to  New  Or- 
leans, and  there  delivered  to  the  shippers.  The 
cotton  consisted  of  264  bales.  The  train  upon 
which  it  was  shipped  was  made  up  as  follows: 
there  were  eight  or  ten  box  cars  next  to  the  en- 

§ine;  behind  these  were  four  flats  loaded  with 
le  cotton,  not  covered  by  tarpaulins,  and  next 
to  them  and  last  of  Uie  train  was  a  cab  car  in 
which  the  conductor  rode;  there  were  two  men 
with  buckets  of  water,  besides  the  conductor 
and  brakemen,  to  watch  the  cotton.  While  run- 
ning down  grade  at  about  twenty  miles  an  hour, 
and  when  the  engine  was  not  emitting  any 
sparks,  the  signal  U>  halt  was  given  by  the  bell, 
and  the  cotton  was  discovered  to  m  on  fire. 
Every  effort  was  made  to  stop  the  train  as  soon 
as  possible  and  when  this  was  done,  the  hands 
on  the  train  did  what  they  could  to  save  the  cot- 
ton; but  the  fire  was  too  hot,  and  the  burning 
ears  and  cotton  were  consumed.  The  woods 
through  which  the  train  was  running  when  the 
fire  occurj  ed,  were  on  fire,  and  the  woods  were 
frequently  burning  along  the  defendant's  road 
at  that  time  of  the  year. 
MSI  It  further  appeared  that  all  the  cotton  loaded 
on  the  platform  cars,  consisting  of  197  bales, 
was  consumed  and,  of  course,  never  delivered 
to  Jurey  &  GilUs. 

The  contract  for  the  transportation  of  the  cot- 
ton was  made  by  Jurey  with  T.  E.  Scott,  the 
agent  of  the  Kailroad  Company  in  Montgomery. 
Jurey  testified:   "I  arranged  with  bcott  to 
take  the  260  bales  to  New  Orleans  for  $2  per 
bale.    When  the  cotton  was  ready  for  shipment 
and  hauling  to  the  railroad  depot,  I  again  vis- 
'ted  Mr.  Scott,  at  the  Compan/s  ofl3ce  in  Moot- 
Soniery,  in  order  to  ascertain  when  my  risk 
oeascd  and  that  of  the  Company  began,  and 
^cott  answered  that  soon  as  the  cotton  was 
delivered  on  the  railroad  platform  the  cotton 
■^oold  be  at  the  risk  of  the  Company."  Jurey 
further  stated:   "I  contracted  with  the  Rail- 
voad  Company,  through  its  agent,  Mr,  Scott,  to 
deliver  the  cotton  in  New  Orleans  for  f2  per 
Ixde,  with  the  distinct  understanding  that  It  was 
s.t  the  Bailvray  Company's  risk  as  soon  as  de- 
livered on  its  platform  at  Montgomery.  After 
Xhe  cotton  had  been  destroyed  by  fire,  I  saw  the 
'bill  of  lading  for  t^re  first  time  and  noticed  that 
Tiak  by  fire  was  excepted.   I  immediately  went 
to  Mr.  Scott  and  called  his  attention  to  it  and 
that  such  was  not  our  agreement.  The  bill  of 
lading  was  obtained  by  Mr.  C.  Hall,  the  Inroker 
Id  the  premises.  I  paid  an  outside  rate  of  freight 
in  consideration  of  having  the  cotton  transport- 
ed without  any  exceptions  or  conditions."  He 
further  stated  as  follows:   "We  have  been  oaid 
by  the  Factors'  and  Traders'  Insurance  Cfom- 
pany  of  this  city  (New  Orleans),  by  reason  of 

111  r.  s. 


Its  having  been  covered  under  our  open  policy, 
and  this  suit  is  for  the  use  and  boieflt  of  that 
company  as  subrogee  of  our  rights,  because  we 
re-insured  the  cotton  In  that  company  notwith- 
standing that  defendant  had  guarantied  its  de- 
livery.' 

Scott  testified  that,  while  the  cott(m  was  be- 
ing delivered  on  the  r^lroad  platform  at  Mont> 

f^omery  and  before  the  siffning  of  the  bill  of 
ading,  Jurey  asked  him  if  the  Railroad  Com- 
pany would  be  responsible  in  the  event  theoot* 
ton  was  burned  on  the  platform  or  In  the  cars, 
and  he  replied  it  would  be  in  either  event 

Crenshaw  Hall  testified  that  he  was  a  cotton 
broker  in  Montgomery,  and  acted  for  Jurey  in  [5^] 
delivering  the  cotton  at  the  Itailroad  Company's 
depot;  that  he  made  no  agreement  and  had  no 
understanding  with  the  &ilroad  Company  In 
regard  to  the  rate  of  freight,  but  simply  sent  the 
cotton  to  the  depot  by  order  of  Jurey;  Jurey 
told  him  that  he  himself  would  make  the  con- 
tract with  the  Bailroad  Company,  aa  he  thoi^^ 
he  could  get  better  rates,  when  the  cotton  was 
all  delivered  at  the  depo^wltness  received  a 
bill  of  lading  therefor.  When  the  bill  was  de- 
livered to  him,  Jurey,  according  to  his  recollec- 
tion, was  In  the  country,  ten  miles  from  Mont- 
gomery and  did  not  return  xmtil  news  had  been 
received  of  the  burning  of  the  cotton.  The  bill 
of  lading  was  signed  ni  the  handwriting  of  H. 
H.  Si^er,  a  freight  clerk  at  the  depot  of  tEe  Rafl- 
Toad  Company  In  Montgomery.  It  was  as  fol- 
lows: 

"Mobile  and  Montgomery  Railwav  Company. 
Received  from  C,  Hall  two  hundred  and  six> 

ty-four  (264)  bales  cotton  of  which  are 

in  bad  order,  marked  as  stated  below  and  con- 
signed to  Jurey  &  Gillis,  to  be  transporied  and 
delivered  to  same.  New  Orleans,  at  the  rate  of 
And,  in  con^deratlon  of  above  rate. 


it  is  agreed  upon  and  distinctly  understood  that 
the  sliipper  releases  the  Mobile  &  Montgomery 
Railway  Co.  and  connections  from  all  liabilities 
for  any  loss  or  damage  that  may  occur  from  Uie 
bursting  of  ropes  and  bagging,  old  damage,  wet, 
or  from  fire  while  upon  their  roads." 

Then  followed  a  statement  of  the  number  of 
bales  of  cotton,  and  the  marks.  At  the  foot  of 
the  biU  were  the  words  and  figures:  "Frt 
$2.00  bale." 

The  court,  of  its  own  motion,  among  other  In- 
structions, gave  the  jury  the  following:  "That 
the  ground  taken  in  argument  by  counsel  for 
the  Railroad  Company  was  not  the  law,  to  wit: 
if  Jurey  &  Gillis,  before  the  commencement  of 
the  suit,  had  been  paid  by  the  Factors'  &  Trad- 
ers'Insurance  Company,  as  insurers,  paying  the 
loss  It  had  insured  against,  and  if  Jurey  &  QH- 
lis  had  no  interest  In  the  recoveiy,  then  the  In- 
suitmce  Company  was  the  real  plaintiff,  and  the 
burden  of  proof  was  on  it  to  show  the  jury,  by 
satisfactory  evidence,  how  much  It  had  so  paid.; 
and  that  if  it  failed  to  do  so  or  to  give  the  Jury 
evidence  to  enable  them  to  determine  satisfac- 
torily what  its  loss  or  damage  was,  then  noth- 
ing more  than  nominal  damages  could  be  n 
covered." 

The  court  further  charged  the  jury  of  its  own 
motion,  that  if  the  plaintiffs  were  entitled  tore- 
cover,  the  measure  of  the  damages  would  be  the 
value  of  the  cotton  at  New  Orleans,  where  it 
was  to  have  been  delivered,  togethw  with  inter- 
est on  said  sum  so  ascertained,  at  the  rate  of 
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eight  per  cent  per  annum,  from  the  time  when 
iaa  cotton  ougnt  to  have  been  delivered. 
The  court,  at  Qie  butance  of  Qie  plaintiib' 

counsel,  gave  the  following  instruction:  "  That 
the  paper  read  In  evidence  by  the  defendant  as 
a  bill  of  lading  contains  no  restriction  upon  the 
liability  of  the  defendant  as  a  common  carrier." 

The  defendant  asked  Mxe  court  to  give  the 
jury  the  foUowing  instructions: 

"  3.  If  the  jury  find  from  the  evidence  that 
Jurey  A  OiUis  insured  said  cotton  in  and  hy  the 
Facton^  utd  Traders'  Insurance  Company,  for 
whose  use  this  suit  is  brought,  then,  upon  the 
loss  of  the  cotton  by  fire,  and  payment  of  the 
insurance  money  bv  the  insurance  company  to 
Jurey  &  Qillis,  the  insmimco  company  was  sub- 
rogated to  the  rights  of  Juiey  &  Oillis,  and  can 
maintain  a  suH  m  the  name  of  Jurey  &  Gillis 
for  their  use  to  recover  the  amount  paid  by 
them  to  Jurey  &  Oillia;  but  upon  these  facts 
the  plaintiffs  cannot  recover  under  the  com- 

Elaint  in  this  case,  and  if  the  jurv  find  such  to 
B  the  facts,  they  must  find  for  tne  defendant 
4.  If  the  lury  find  from  the  evidence  that 
Jurey  &  Q-lms  were  paid  by  the  Factors'  and 
Traders'  Insurance  Company  (for  whose  use  this 
suit  is  brought)  before  thU  suit  was  brought, 
for  the  damages  sustfdned  by  Jurey  &  Gillis  by 
the  burning  of  the  cotton,  then  the  plaintifu 
cannot  recover  in  this  action  and  under  the 
complaint  in  this  case." 

The  court  refused  to  give  ^ther  of  these  in- 
structions. 

The  first  BSsignmeDt  of  error  argued  by  the 
counsel  for  plaintifCs  in  error  relates  to  the  ad- 
mission in  evidouw  of  ttw  testimony  of  Jurey 
and  Scott,  in  respect  to  the  terms  of  the  con- 
i91]  tract  by  which  the  Railroad  Company  under- 
took to  trauaport  the  cotton  of  the  defendants 
in  error  to  New  Orleans.  The  contention  is 
that  the  bill  of  lading  was  the  contract,  and  be- 
ing hi  writing,  no  parol  evidence  could  be  re- 
ceived to  vary  its  stipidationa.  Before  this  rule 
can  be  applied,  the  contract  in  writing  must  be 
shown  to  oe  tlie  contract  of  the  parties.  One 
at  the  vital  questions  in  the  case  was,  what  was 
the  contract  between  the  parties?  No  particu- 
lar form  or  solemnity  of  execution  is  required 
for  a  contract  of  a  common  carrier  to  transport 
goods.  It  may  be  by  porol,  or  it  may  be  in 
writinc;  in  either  case  it  Is  equally  binding. 
.Am.  jVonf.  Co.  r.  Moore,  5  Mich.,  868;  Shtl- 
(mT.  Jferai.  Dinatch  Co.,5QN.  Y,,258;  Both 
«rti  T.  BiUy,  15  La.  Ann.,  108.  The  defend- 
ants in  ciTor  insisted  that  the  contract  between 
them  and  the  Kailrood  Company  was  by  parol; 
that  it  was  mode  between  Jurey,  for  the  de- 
fendants in  error,  and  by  Scott  for  the  Rulroad 
Company;  and  denied  that  the  bill  of  lading 
was  Uie  contract,  and  alleged  ih^  It  had  never 
been  delivered  to  the  defendants  in  error,  but 
only  to  Uall,  who  was  not  authorized  to  make 
a  conti  act  for  them.  It  la  plain,  upon  this  state- 
ment of  the  controversv,  that  evidence  of  the 
parol  contract  was  perfectly  competent,  and  it 
was  a  question  to  be  decided  by  the  jury 
whether  the  understanding  as  detailed  by  the 
witnesses  or  the  bill  of  lading  expressed  the 
agreement  of  the  p»r::cs.  The  evidence,  that 
toe  contract  was  by  parol  and  waa  not  the  con- 
tract expressed  in  the  bill  of  lading,  came  from 
Jurey,  one  of  the  defendants  in  error,  and  from 
Scuytt,  the  agent  of  the  pWwriff  in  enor,  be- 


tween  whom  it  was  made,  and  was  not  coo- 
tradlcted.  The  contention  that  this  eridenoe 
should  have  been  enduded  ia  oertalnly  mrt  bawd 
on  any  solid  ground.  Huifl  If  notung  In  tUa 
assignment  <»  error  for  which  the  judgment 
should  be  reversed. 

The  next  contention  of  the  plidntiflls  In  error 
is,  that  the  court  erred  in  instructiiur  the  juiy 
"  That  the  paper,  read  in  evidence  by  the  de- 
fendant as  a  bill  of  lading,  contains  no  restric- 
tion upon  the  liaUllty  (df  the  defendant  as  a 
common  carrier."  It  Is  insisted  that  the  pux^ 
port  of  the  charge  is  that,  independent  and  irre- 
spective of  the  parol  evidence  and  upon  its  face, 
the  contract  contains  no  restriction.  Bnt  such  [' 
is  evidently  not  the  meaning  of  the  instruction, 
because  tne  words  "of  the  bill  of  lading 
clearly  import  an  exception  to  ^e  liability  of 
a  common  carrier.  What  the  court  must  have 
meant  was  that,  in  view  of  the  circumstances 
under  which  the  bUl  of  lading  was  executed,  as 
detailed  by  the  uncontradicted  evidence  of  the 
witaeases,  taken  In  connection  with  the  fact 
that  the  rate  of  freight,  which  is  stated  to  be 
the  consideration  for  the  exception,  is  left  blank 
in  the  body  of  the  bill  of  lading,  it  was  not  the 
intoition  ot  the  parties  to  the  contract  that  the 
Railroad  Company  should  be  exempted  trom 
any  of  the  liabilities  of  a  common  earner.  The 
court  was  called  upon  to  construe  a  paper 
wriUng.  It  must  be  conceded  that  the  writmg 
was  open  to  construction.  It  was  the  right  ana 
duty  of  the  court,  in  order  to  decide  upon  its 
meuiing,  to  look  not  only  to  tlie  language  em- 
ployed, but  to  the  subject-matter  and  surround- 
ingdrcunutances.  Bumdav.SilibM,  21  Bow,, 
161  [68  U.  8.,  XVI.,  91];  JTasft  v.  Tbmte,  8 
Waif.,  689  rra  IT.  8.,  XVTII..  637];  Oanal  Co. 
T.  EiU,  15  Wall.,  94  [82  U.  8.,  XXI.,  64j. 
When,  therefore,  the  court  was  required  to  state 
authoritatively  to  the  Jury  the  meaning  of  the 
bill  of  lading,  it  cannot  be  presumed  that  ft 
shut  its  eyes  to  the  strong  light  thrown  on  It 
by  the  facts  attending  its  execution,  or  that  Its 
instruction  Is  to  be  interpreted  as  applying  only 
to  the  words  of  the  contract.  It  must  be  pr^ 
sumed  that  the  court  used  all  proper  means  to 
ascertain  the  true  meaning  of  the  lull  of  lading, 
and  we  think  its  interpretation,  in  view  of  all 
the  circumstances  of  the  case,  was  the  right  one. 

The  next  ground  upon  which  the  plain tiSs 
In  error  a/^  s  nvei-sal  of  the  judgment  is  the 
refusal  of  the  court  to  give  the  charges  num- 
bered 2  and  4  as  requested  by  the  plaintiff  In 
error.  The  argument  in  support  of  this  assign- 
ment is  as  follows:  section  ^1  of  the  Code  of 
Alabama  provides:  "  In  all  cases  where  suits 
are  brought  in  the  name  of  the  person  having 
the  legal  right,  for  the  use  of  another,  the  ben- 
eficiary  must  be  considered  as  the  sole  party  In 
the  record."  In  no  part  of  the  body  of  the 
complaint  is  there  any  averment  shovring  in 
what  way  and  by  what  means  the  Factors'  A 
Traders'  Insurance  Company  acquired  an  In- 
terest  In  this  suit  or  a  right  to  bring  this  action  l6 
in  the  name  of  the  owners  of  the  cotton  for 
their  use,  or  that  they  have  any  interest  in  the 
suit,  and  as  the  evidenoa  shows  that  the  Fao* 
tor^  ft  Traders'  Insurance  Company  acquired 
their  right  to  bring  a  suit  a^nst  a  carrier  by 
having  paid  their  Insurance  liability  to  Jurey  s 
Oillis,  which  was  a  secondary  liabuity,  the  car- 
rier bdng  [ffimarily  liable,  the  form  of  com* 
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plaint  adopted  In  thi«  case  waa  not  sufficient 
that  the  complaiiit  ihould  state  with  oertain^ 
the  facta  abtmiog  the  rig^t  of  the  Insunnce 
C(XDpan>  lo  bring  the  action  and  the  amount  of 
the  recoveiT  to  which  they  are  entitled.  The 
ground  of  toeir  contention  la,  that  the  recovery 
must  be  limited  to  the  amount  paid  by  the  in- 
iurauce  company  to  the  defendants  In  error  and 
that  the  burden  is  on  the  insuianoe  company  to 
t»OTe  what  sum  was  so  paid. 

Thia  la  an  attempt  to  reTerae  the  judgment  itf 
the  circuit  court  on  a  question  of  pteadTng.  The 
record  in  the  case,  in  our  opinion,  shows  that 
the  plaintiff  In  error  made  a  contract  for  the 
transportation  of  the  cotton  of  the  plaintiffs, 
with  no  exception  of  the  carriers'  conmion  law 
UabilitT;  that  it  did  not  deliver  the  cotton,  for 
the  value  of  which  this  suit  la  brought;  that 
the  cotton  waa  destntyed  white  In  the  posses- 
sion of  the  plaintiff  in  error  and  waa  a  total  loss; 
and  that  the  loss  haa  been  paid  to  the  defendants 
in  error  by  the  insurance  company.  Underthese 
drcimiBtances,  as  it  plainly  appears  on  the  face 
of  the  record  that  the  judgment  of  the  circuit 
court  was  right,  it  would  cot  be  reversed  for  an 
error  which  could  not  possibly  have  worked  any 
injury  to  the  plaintiff  in  error.  Brobtt  y.  Bnxk, 
10WalL,619f77U.  8.,XIX.,1002);i)«a/urBft. 
V.  St.  Louit  Bk.,  81  WaU.,  294  [88U.  8.,YXTT  . 
6601. 

But  we  are  of  opinion  that  the  ground  upon 
which  this  asfiignmeut  of  error  Is  Dosed  is  not 
tenable,  which  is  that  the  recovery  must  be  lim- 
ited to  the  amount  paid  by  the  insurance  com- 
pany to  the  defendants  in  error,  and  that  the 
burden  is  on  the  insurance  company  to  show 
how  much  it  paid.  Although  the  suit  Is  brought 
for  the  use  of  the  insurer,  and  it  is  the  sole  party 
beneficially  interested,  yet  its  rights  are  ,to  m 
worked  out  through  the  cause  of  action  which 
the  insured  has  against  the  common  carrier. 
[5»4  ]  The  legal  title  is  in  the  insured,  and  the  carrier 
is  bound  to  respond  for  all  the  damages  sus- 
tainedby thebreachofhisccmtract  Ifoolypert 
of  the  losB  has  been  paid  by  the  insurer,  the  in- 
sured is  entitled  to  the  residue.   How  the  mon- 
ey recovered  is  to  be  divided  between  the  in- 
sured and  the  Insurer  is  a  question  which  inter- 
ests them  alone  and  in  which  the  common 
carrier  is  not  concerned. 

The  payment  of  a  total  loss  by  the  Insurer 
'Vorks  an  equitable  assignment  to  him  of  the 
property  and  all  the  remedies  which  the  Innired 
Iiaa  agunst  the  carrier  for  the  recovery  of  its 
Talue.  Jfiuonv.  SairuimTy,  8  Doug.,  61;  Tatea 
■V.  WA|rtitf,4Bine.  (N.C.),272;  Clark  v.Butidred 
«>f^aing,  2  Barn.  &  C.,  254;  Ins.  Co.v.  TyUr, 
liSWend.,385;/n#.  Cfe.  v.  flKprrow,  SPaige,  285. 

This  rule  is  so  strictly  applied  that  when  two 
•hips,  belonging  to  the  same  owner,  came  into 
ooluslon  witD  each  other  and  one  of  them  sank 
and  became  a  total  loss,  it  was  held  that  the  in- 
surers of  the  lost  ship  did  not,  upon  their  pay- 
ment of  a  total  loss,  become  entitled  to  make 
any  claim  for  the  loss  against  the  insured  as  the 
owner  Of  the  ship  in  fault  In  the  collision,  for 
their  right  existed  only  through  the  owner  of 
the  ship  Insured,  and  not  independently  of  bim, 
and  as  he  could  not  have  sued  himself,  tfaey 
could  have  no  remedy  against  him.  Bimptmi  v. 
ThamjMim,  8  App.  Cas.,  279;  see,  also^/ns.  Co. 
V.  Sherlodt,  26  Ohk>  St,  60. 
In  GhiUi  r.  OtUman,  11  Fa.  St.,  616,  it  waa 

ui  v.  a. 


held  that  a  shipper  who  has  receired  from  the 
insurer  the  put  of  the  loss  insured  agalnsL 
might  sue  the  carriei-  uu  the  contract  cl  bail- 
ment, not  only  in  his  own  right  for  the  unpaid 
balance  due  himself,  but  as  trustee  for  what  haa 
been  paid  by  the  insurer  in  esse  of  the  carrier, 
and  upon  the  trial  of  such  a  case,  the  court  will 
restrain  the  carrier  from  setting  up  the  Insttzer't 
payment  of  his  part  of  the  Ixm  as  partial  satis- 
faction . 

Insurers  of  a  ship  which  has  been  run  dowD 
and  sunk  by  the  fault  of  another  ship  are,  uptm 
their  payment  of  a  total  loss,  subrogated  to  the 
right  of  the  insured  to  recover  therefor  against 
the  owners  of  the  latter  vessel,  and  If  their  pol- 
icy was  a  valued  one,  their  payment  of  thia 
value  will  give  them  the  whole  tpet  rceuperandt, 
and  the  ri^t  to  the  whole  damages,  though  the 
insured  vessel  was,  in  fact,  wortn  a  larger  sum  [6C 
than  the  valuation  named  In  the  policv.  £u. 
Am.  V.  ArmetTong,  L.  R.,  6  Q.  B.,  244;  see. 
also,  Clark  y.  Wilton,  108  Mass.,  227. 

The  authorities  above  cited  which  relate  to 
marine  policies  apply,  as  well  as  the  other  caaaa 
cited  to  the  question  in  hand,  for  in  HcUt  vi  S. 
B.  Co.,  18 Wall.. 367  [80 U.  S.,  XX.,6e4],itwaa 
held  that  "  There  is  no  reason  for  the  subroA- 
tion  of  insurers  by  marine  policies  to  the  rlute 
of  the  assured  against  a  carrier  by  sea  whidb 
does  not  exist  in  support  of  a  like  subrogation 
in  case  of  an  insurance  against  fire  on  land." 

We  are  of  opinion,  therefore,  that  the  recov* 
ery  in  this  case  might  properly  have  been,  as  It 
WHS,  for  the  entire  loss  sustained  by  the  aooh 
ioal  plaintiffs  without  regard  to  the  amount  of 
insurance  paid.  The  only  effect  of  the  provia* 
ion  of  8ecUou2891.  Code  of  Alabama,  is  to  make 
the  party  for  whose  use  the  suit  is  broughtdom- 
inut  liU*,  and  to  give  it  the  same  rights  as  if  It 
were  the  assignee  of  the  cause  of  acaon.  Its  re- 
covery is  on  the  nominal  plaintiff'B  cause  of 
action.  But  as  there  is  no  formal  assignment, 
and  the  suit  is  in  the  name  of  the  nominal  plaint 
ifl.tbe  party  benefidally  interested  is  only  bound 
lo  establish  the  cause  of  action,  without  proof 
of  his  equitable  right  to  the  recovery. 

It  follows  from  these  views  that  the  com- 
plaint was  sufficient  for  the  case  as  presented  by 
the  evidence,  and  that  the  evidence  tended  to 
sustain  the  case  stated  in  the  complaint 

The  next  ground  Cor  reversal  argued  by  the 

Elaintlff  in  error  is,  that  the  circnit  court  emd 
1  sustcUning  the  demurrer  to  the  second  ptoa. 
It  has  already  been  stated  that,  under  the  Code 
of  Alabama,  where  a  suit  is  broueht  in  the 
name  of  the  person  having  the  legal  rieht  tax 
the  use  of  anotber,  the  beneficiary  must  be  con- 
sidered as  the  sole  party  to  the  record.  In  view 
of  this  provision  of  the  statute,  in  a  suit  brought 
by  one  person  for  the  use  of  another,  a  plea  of 
payment,  which  does  not  allege  a  payment  to 
the  beneficial  plaintiff  or  a  payment  to  the  per 
son  holding  Uie  le^  title,  before  the  pcison 
holding  the  beneficial  interest  acquired  his 
right,  is  clearly  bad.  The  plea  which  was  ad- 
judged insufficient  makes  neither  of  these  aver 
ments  and  was,  therefore,  bad.  The  object  of 
the  plea  aeons  to  have  been  to  raise  the  question 
whether  the  payment  by  the  insurer  to  the  ln> 
sured,  for  property  lost  while  In  Ibe  possession 
of  Uie  common  can'ier,  di.sclmrged  the  liability 
of  the  common  carrier.  If  tlie  plea  was  based 
on  any  such  theory,  the  vtews  we  have  ex- 
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pressed  diow  that  It  did  not  piesent  a  bar  to 

tliepreaeot  action. 

The  last  assiKQiueot  of  error  whi(di  we  shall 
ootioB,  is  based  on  the  charge  of  the  court,  to 
the  effect,  that '  'The  measure  of  damages  would 
be  the  value  of  the  cotton  in  New  Orleans,  where 
it  was  to  have  been  delivered,  together  with  in- 
terest on  s^d  sum  at  eight  per  cent  per  annum 
from  the  time  when  the  cotton  ought  to  have 
been  delivered."  The  error  allegedls,  that  the 
fate  of  interest  should  have  been  placed  at  five 
per  cent,  which  is  the  legal  rate  in  Louisiana 
where  the  contract  was  to  be  performed,  and 
not  at  eight  per  cent,  which  was  the  legal  rate 
In  Alabama  where  the  contract  was  made. 

Conceding  that  the  charge  in  respect  to  the 
rate  of  interest  was  erroneous,  tbe  judgment 
should  not  be  reversed  on  account  of  the  error. 
Tbe  charge  contained  at  least  two  propositions: 
first,  tluit  tbe  measure  of  damages  was  the  value 
of  the  cotton  in  New  Orleans,  with  interest 
from  Uie  time  when  tbe  cotton  should  have 
been  delivered;  second,  that  the  rate  of  inter- 
est should  be  eight  {>er  cent.  It  is  not  disputed 
that  the  first  proposition  was  correct.  But  the 
•exception  to  the  charge  was  general.  It  was, 
therefore,  ineffectual.  It  ^ould  have  pointed 
out  to  the  court  Uie  precise  part  of  the  charge 
that  was  objected  to.  "The  rule  is,  that  the 
matter  of  exception  should  be  so  brought  to 
the  attention  of  the  court,  before  the  retirement 
ftf  tbe  jury  to  up  their  Terdict.  as  to  en- 
able the  judge  to  correct  any  error  If  there  be 
*ay  in  his  instructions  to  them."  Jacobatm  t. 
State.  55  Ala.,  151. 

"When  an  exception  is  reserved  to  a  charge 
which  contains  two  or  more  distinct  or  separsr 
ble  propositions.  It  is  tbe  duty  of  counsel  to  di- 
rect the  attention  of  tbe  court  to  the  precise 
|oint  of  objection."  H.  B.  Cb.v.  Jonea,  56  Ala., 

8o  in  Lincoln  v.  Ota/Hn,  7  Wall.,  182  [74  U. 
[597]  a,  XIX.,  106],  this  court  said:  "It  Is  possible 
tbe  court  ern^  in  its  charge  upon  the  subject 
of  damages  in  directing  the  jury  to  add  Inter- 
est to  the  value  of  the  goods.  *  •  *  But  the 
error,  if  it  be  one,  cannot  be  taken  advantage 
of  by  tbe  defendants,  for  they  took  no  excep- 
tion to  the  charge  on  that  eround.  The  charge 
4s  inserted  at  length  In  tfis  bilL  *  *  *  It 
■embraces  several  distinct  propodti<nis,  and  a 
general  exception  cannot  avail  the  party  if  any 
(me  of  them  Is  correct."  On  these  authorities 
we  are  of  opinion  that  the  ground  of  error  un- 
der consideratitm  was  not  wdl  saved  1^  tike  bill 
of  exceptions. 

Many  other  grounds  of  error  have  heen  as- 
rigned  though  not  argued  by  counwl  tor  the 
plaintiil  in  error.  But  what  we  have  said  cov- 
■ers  most  of  them.  Tfaeothersarenotweiltok^ 
We  find  DO  erm  in  the  re(»id. 

77ie  judgment  cf  ike  OircuU  Court  it^  there- 
Jort,  a^irmed. 

Tnisoopr.  Test: 

James  H.  UoKeoo^,  Clerk,  Bop.  Oonrt,  U.  B. 
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J.  HOWARD  PHILLIPS  akd  GARRET80K 
THOMPSON,  Exrs.  of  Sobebt  0.  PHXir 
UPS,  Deceased,  bt  al.,  A/ppt*-* 
«. 

CITY  OP  DETROIT. 
(Seea  a,  Beporter^ed.,  OM-aeB.) 

Untabte. 

1.  In  pssBinff  upon  the  novelty  of  an  allied  im- 
provement oovered  by  a  patent,  the  court  Is  pet- 
mitted  to  oonsider  matten  of  oonmum  knowledge 
or  tlUngBln  common  use. 

S.  Where  no  Inveotion  was  required  for  the  oon- 
Btruotloa  of  the  Impi-ovement  described  in  a  paten^ 
and  It  demanded  oalj  ordinary  meobanJcal  sloll  and 
Judgment,  and  but  a  small  degree  of  eltber,  It  Isnot 
patmtabM 

[No.  846.] 

AiyvtdApr.St,$S,IS84.  Jiteidai  Mug  1884. 

APPEAL  from  the  OircuItCo.-rt  of  theUnlted 
States  for  the  Eastern  DLstricl  of  Michigan. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  oiurt 

Messrt.  Geo.  H.  Iiothrop*  Geo.  Oartmr  md 
J,  J.  Coomb$,  for  appellants. 

Mestrt.  Z*ester  Ij.  Bond.  D.  C.  Holbr<M^ 
B.  A.  West  and  Emrj/  M.  Duffidd,  for  appellee. 

Mr.  Juttiee  Woods  delivered  the  opinion  of 
the  court: 

This  was  a  suit  in  equity  brought  by  Robert 
0.  Phillips,  Eugene  Robinson,  and  Jesse  H. 
Forwell,  who  were  the  exclusive  licensees  of 
Philli[»  for  the  State  of  Michigan,  to  restndn 
the  defendant,  the  City  of  Detroit,  from  in> 
fringing  letters  patent  granted  to  Phillips,  De- 
cember 0, 1871,  for  a  new  and  useful  impro^  [6051 
ment  in  street  and  other  highway  pavements. 
The  roedflcatkm  and  daim  n  tbe  patent  wen 
as  follows: 

"  My  improvement  consists  mainly  in  the  use 
of  wood  of  any  suitable  kind  in  its  naturul  or 
undress  stato;  that  is,  in  the  form  of  round 
blocks  or  sections  of  small  trees  or  the  branches 
of  trees  from  which  the  bark  has  been  removed, 
cut  as  nearly  at  rijs^ht  uigles  to  their  length  as 
may  be,  generally  m  lengths  of  about  six  inches, 
their  diuneters  varying  from  three  to  twelve 
inches.  Those  are  placed  upon  end  upon  a  bed 
or  fotmdation  composed  of  a  ttnUtm  or  layer 
of  broken  stone  about  eight  inches  deep,  up<m 
whidi  a  course  of  coarse  sand  or  gravel  of,  sar, 
six  inclws  in  depth  is  spread,  the  whole  properly 
rolled  or  rammed  so  as  to  be  eolld  and  preaant- 
ing  an  even  or  uniform  nirteee  for  die  Uoeki 
torestiQNm.  Upon  thlssurfiue  the  blocks  are 

Elaoed  upon  end,  aa  nearly  together  ai  m»be, 
1  such  manner  as  to  form  an  erai  or  uniform 
surface.  They  arc  then  rolled  or  rammed  heav<> 
jly  so  as  to  force  them  well  down  upon  the  bed. 
The  spaces  or  openings  between  the  Uocks  are 
then  filled  with  good,  hard,  coarse  gravel  and 
sand  and  again  rolled  or  rammed,  aJner  which 
the  whole  u  covered  with  gravel  or  sand  to  a 
depth  of  about  one  Inch,  when  the  travel  may 
be  turned  on.  As  stated  above,  these  blocks 
may  be  composed  of  any  suitable  wood,  but  lo- 
cust lb  preferred.  White  oak,  white  cedar,  arbor 
vitte,  chestnut,  yellow  pine  and  others  afford 
good  wiftfHftl  *  a  •  a  J  tiiuB  produce  a 
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Evement  which  cod  be  laid  as  easily  and  with 
s  expense  than  cobble  stone  pavement,  and 
which  has  been  found  In  practice  to  be  more 
'durable  than  the  most  approved  wooden  pave- 
ment hitherto  In  use.  I  do  not  claim  broadlv 
the  use  of  wooden  blocks  in  the  state  in  which 
they  are  cut  from  the  tree  or  branches;  nor  yet 
•do  I  claim  the  foundation  of  stone  or  navel  and 
the  filling  of  thespaces  between  the  blocks  with 
■and  or  gravel  8e|)aTately  considered;  but  what 
I  do  claim  as  my  invenaon  and  desire  to  secure 
by  letters  patent  Is  a  wooden  pavement  com- 
posed of  blocks  of  any  dnlred  wood,  cut  from 
the  trunks  or  branches  of  trees  or  saplings  of 
any  desired  length  in  their  nalural  form,  the 
bark  only  being  removed,  placed  with  their  fi- 
bers vertical  upon  a  bed  of  broken  stone  and 
gravel  or  sand,  or  either  of  them,  the  spaces  be- 
tween the  blocks  being  filled  with  gravel  or 
■and,  Uie  whole  made  compact  1^  ramming, 
rolling  or  other  proper  m^hods,  as  herem 
shown  and  described. 
[606]  The  answer  of  the  defendant  admitted  that  it 
bad  caused  to  be  laid  a  pavement,  such  as  is  de- 
scribed in  the  patent  of  the  complainants,  and 
by  way  of  defease  alleged  want  of  novelty  in 
toe  improvement  coverra  by  the  patent. 

Upon  final  hearing,  the  circuit  court  dis- 
missed the  bill  on  the  ground  that,  in  view  of 
the  state  of  the  art,  Uie  patent  did  not  describe 
any  patentable  Invention.  From  this  decree  the 
complainnnts  appealed. 

Wis  think  the  decree  of  the  circuit  court  was 
right  The  patent  purports  to  be  for  a  combI> 
nation.  The  alle^  combinatioa  counts  in  a 
pavement  formed  by  blocks  of  wood,  cot  from 
the  trunks  or  branches  of  trees,  set  with  their 
fibers  vertical  upon  a  bed  of  broken  stone,  sand 
or  gravel,  the  spaces  between  the  blocks  being 
filled  wiUi  sand  or  gravel.  The  kind  of  wood 
«f  which  the  blocks  are  composed,  and  their 
length  and  diameter,  are  immaterial.  The  plac- 
ing of  the  blocks  with  their  fibers  verti<^  is 
shown  to  be  an  old  method  long  antedstiog  the 
patent,  and  Is  so  obviously  the  only  practicable 
mode  of  idadng  diem  that  Its  suggestion  in  the 
patent  cannot  called  invention.  The  ^>ecifi- 
cation  expressly  disclaims,  as  a  part  of  the  pa- 
tent, the  use  of  wooden  blocks  in  the  state  in 
which  they  are  cut  from  the  tree  or  its  branches, 
the  foundation  of  stone  or  gravel  and  the  filling 
of  the  spaces  between  the  Dlocka  with  sand  or 

Savel,  separately  conddered.  Theonly thing, 
erefore,  left  for  the  patent  to  cover  is  the 
bringing  together  of  these  three  old  and  well 
known  elemeobs  in  the  constructkm  of  a  pave- 
ment, namely:  the  wooden  blocks,  the  founda- 
tion and  the  filling. 

In  passing  upon  the  novelty  of  the  alleged 
improvement  covered  by  this  patent, we  are  per- 
mitted to  condder  matters  u  common  knowl- 
edge or  things  in  common  use.  JEfcvum  v.  Fip&r, 
S.,87tXXra.,200]:  TerJivney.  PhiUim, 
M  U.  8..  m  [XXV.,29Sji  King  v.  QaUun,  m 
U.  S.,  99  fxiVII.,  %1(iy.  Ah  Kou>-9,  Nutun,  5 
8awy.,  663.  We  therefore  take  Into  considera- 
tion the  fact  that  the  common  and  well  known 
method  of  constructing  pavements  in  use  long 
before  the  date  of  the  Phillips  patent,  was  to 
prepeie  a  foundation  or  bed  of  gravel  or  sand, 
place  the  blocks,  boulders  or  bricks  of  which 
the  pavement  was  to  be  made  upon  this  bed, 
[007]  and  illl  the  qwoea between  them  with wudat 
111  V,  fl.  U.  8..  Book  S& 


gravel  or  both  mixed.  Familiar  Instances  of 
payments  thus  made  are  the  cobble  stone  pave- 
ments usually  laid  In  streets,  and  the  brick  pave- 
ments usually  laid  upon  sidewalks.  This  is  tlw 
method  pointed  out  m  Uie  specification  of  the 
Phillips  patent.  It  is  conceded  in  the  disclaimer 
ombouied  in  the  specification  that  the  use  of 
wooden  blocks  like  those  described  in  the  sped- 
ficaUon  is  not  new,  and  the  evidence  shows  thiU 
such  blocks,  set  vertically,  had  long  been  em- 
ployed in  the  construction  of  pavements.  The 
improvement  described  in  the  amwtluif  s  pa- 
tent consists,  therefore,  in  simpfy  taking  a 
material  well  known  and  long  used  in  the  mak- 
ing of  pavements,  to  wit:  wooden  blocks  set 
vertically,  and  wiUi  them  constructing  a  pave- 
ment in  a  method  well  known  and  long  used. 
It  is  ];toin,  therefore,  that  the  Improvement  de- 
scribed in  the  patent  was  withm  the  mental 
reach  of  anyone  skilled  in  the  art  to  which  the 

Satent  relates,  and  did  not  require  invention  to 
evlse  it,  but  only  the  use  of  ordinary  Judgment 
and  mechanical  skill.  It  involves  merely  the 
skill  of  the  workman  and  not  the  genius  of  the 
inventor.  The  following  cases  ulustrate  the 
subject. 

In  BoUshktm  t.  Qrmmaood,  11  How.,  348.  the 
substitution  of  a  well  known  porceudn  door 
knob  for  a  clay  knob,  in  combmation  with  a 
particular  shank,  was  held  to  be  no  invention. 
8o,where  the  patentee  had  taken  a  fire  pot  from 
one  stove,  a  flue  from  another  and  a  coal  reser- 
voir from  the  third  and  had  put  them  into  a  new 
stove,  where  each  fulfilled  tne  office  It  had  ful- 
filled in  its  old  situation  and  nothing  more,  the 
patent  was  bdd  void  for  want  of  invention. 
BaUa  V.  Fan  Wormsr,  90  Wall.,  858  [67  U.  8., 
xxn.,  Ul\ 

In  Smith  V.  Siehott,  21  WaU.,  113  [88  U.  8.. 
XXII.,  666],  itwashdd  that  "A  mere  cairyins 
forward  or  new  or  more  extended  application  of 
the  original  thought,  a  change  only  in  form, 
proportions  or  degree,  the  substitution  of  equiv- 
alents doing  substantially  the  same  thing  in  the 
someway  by  substantially  the  same  means  with 
better  results.  Is  not  such  invention  as  wIU  sus- 
tain a  patent 

The  case  of  Beekendorfw  v.  Faber,  03  U.  8., 
847  [XXin.,  7191,  is  much  in  point  The  pa- 
tent was  for  an  improvement  which  was  de- 
scribed in  the  roecdflcation  as  follows:  "I  moke 
a  lead  pencil  m  the  usual  manner,  reserving  [608] 
about  one  fourth  the  length,  in  which  I  make  a 
groove  of  suitable  size.  A,  and  insert  in  this 
groove  a  piece  of  prepared  India  rubber,  se- 
cured to  said  pencil  by  being  glued  at  one  edge. 
The  pencil  is  then  flimhed  in  the  usual  manner, 
so  that  on  cutting  one  end  thereof  you  have  the 
lead  B,  and  on  cutting  the  other  end  you  ejcpose 
a  small  [^eoe  of  India  rubber  0  reaay  for  use." 
This  device  was  held  not  to  be  patentable,  and  it 
was  declared  that  "  The  law  requires  more  than 
a  change  of  form  or  juxtaposition  of  parts  or 
of  the  external  arrangement  of  things  or  of  the 
order  in  which  they  are  used,  to  give  patenta- 
bility." 

In  AUanUc  Workt  v.  Bradu,  107  U.  8.,  198 
[XXVII.,  438],  is  found  one  of  the  most  recent 
and  emphatic  declarations  of  this  court  apon 
the  subject  It  was  there  said  that  the  desisn 
of  the  patent  laws  was  to  reward  those  who 
make  some  nibstantial  discovery  or  invention 
irtiidi  adds  to  our  knowledge  w  makes  a  step 
84  ^         ,  «Kt 
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In  advance  tn  the  lueful  arts,  and  that  It  was 
never  Uie  object  of  those  laws  to  grant  a  mo- 
nopoly for  every  trifling  device,  every  shadow 
of  a  shade  of  an  idea  which  would  naturally 
and  epoDtaneously  occur  to  any  skilled  me- 
chanic or  operator  in  the  ordinary  progress  of 
manufactures.  In  Horn  v.  AbboU,  2  Story,lM> 
it  was  held  that  the  application  of  a  process  to 
palm  leaf  to  curl  it  for  mattresses,  the  same 
process  having  been  used  to  curl  luor  for  mat- 
tresses, was  not  patentable.  In  the  case  of  Kay 
V.  MarthaU.  8  Clark  &  F.,  246,  it  was  said  to 
be  no  invention  to  use  for  spinning  flax,  which 
had  been  so  macerated  that  its  fibers  were 
shortened,  an  arrangement  of  rollers  borrowed 
from  cotton  spinning  machinery.  See,  also, 
Stimpum  v.  Woodman,  10  Wall.,  117  [77  U.  8., 
SIX,  8661;  Pencil  Co.  t.  .S&wmJ,  20  Wa]1..498 
[87  U!  S..  XXII.,  4101:  SUxatim  T.  B,  R.  Co., 
107  U.  S.,  649  [XXVn.,  676];  King  v.  QaUun 
[ntpni]. 

The  cases  cited  are  conclusive  of  this.  We 
are  of  opinion  that,  taking  into  consideration 
the  state  of  the  art,  no  invention  was  required 
for  the  construction  of  the  pavement  described 
in  the  patent,  and  that  it  demanded  onlv  ovdi- 
nary  mochonicol  skill  and  judgment  and  but  a 
small  degree  of  either. 

Tlie  decree  of  Vie  Circuit  (hwrtmuH,  thur^ortt 
be  affirmed. 
True  copy.  Test : 

Jnmes  H.  MoKeaney,  Clerk,  Sup.  Court,  U.  8. 

Cited— lU  U.  8.,  m;  lU  U.  S.,  12,  ICS. 


GIBBS  AND  STEUKETT  BIANUFACTtJR 
ING  COaiPANY,  Plff.  iti  Err., 

V. 

PETER  BRUCKER. 
(See  8.  a,  Reporter's  ed.,  Sn-40L) 
Signing  eontraet  on  Sunday— ifffi^  t^, 

L  The  more  slgDtnsr  of  a  cbotract  on  SuoOsr, 
which  Is  not  delivered  on  that  day,  doea  not  avoid 
the  eontnot,  under  a  statute  foroiddingr  tbe  dofoff 
anvbiisiDCCM  on  tbat  day. 

£  Where  defenilant,  without  the  ooncurrence  or 
knowledKO  of  tbe  plnintUf,  sisned  on  Sunday  a  pa- 
per wriunv,  wbion  bore  date  on  a  week  day  and 
wblob,  to  beoome  a  cootraot  between  tbe  parties  re- 
quired the  assent  and  signature  of  tbe  plaintiff, 
which  was  given  on  a  week  day,  this  does  not  avoid 
the  ooDtcact. 

[No.  866.} 

Submitted  Jpr.  is,  JS84.  Iketdtd  MagS,  I884, 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wisconsin. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 
Mr.  Wm.  P.  l^nde*  for  plalndfl  in  error. 
Mr.  Edward  8.  Brm^,  for  defendant  in 
error. 

Mr.  JWtfos  Wooda  delivered  the  opinion  of 
flie  court: 

This  was  an  action  at  law  brooght  by  the 

Van.— When  Sunday  bepfna  and  ends;  contract 
made  on;  Iniwiea  Ineurred  in  traveUna  on;  uwk 
done  on;  e^non.  See  note  to  Powhatan  St.  Oo.  r. 
21.  B.  Co.,  as  U.  &,  XTL.  688. 
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Gibbs  and  Sterrett  Manufacturing  Company, 
the  plaintiff  in  error,  against  Peter  Brucker, 
the  defendant  in  error,  and  Pirmin  Eoeiifer, 
upon  a  cause  of  actiou  which  was  suited  in  the 
complaint  substantially  as  follows:  on  January 
Z3, 1676.  the  plaintiff,  as  portv  of  the  flrst  part, 
made  an  a^^ment  in  writing^  with  Jamea 
Gibson,  John  Wirtz  and  Peter  Fox,  as  parties 
of  the  second  part,  by  which  the  utter  were 
appointed  agents  for  the  former,  to  sell,  within 
certain  designated  territory,  during  the  season 
of  1877,  the  reapers  and  mowers  manufactured 
by  the  pl^ntiff.  In  consideration  of  such  ap- 
pointment, the  parties  of  the  second  part  agreed 
to  sell  the  reapers  and  mowers  witlun  the  des- 
ignated territory,  and  to  account  for  the  pro- 
ceeds of  the  sales  to  the  plaintiff.  The  contract 
bore  date  Jauuarr  11. 1878.  After  the  signa* 
tures  of  Gibson,  wirtz  and  Fox,  the  following 
cotttract  of  guaranty  was  appended: 

"For  value  received  we  hereby  guaranty  the 
fulfillment  of  the  contract  on  tbe  part  of  Jamea 
Gibson,  John  Wirtz  and  Peter  Fox,  and  hereby 
join  them  in  each  and  every  obligation  therein 
contained." 

This  guaranty  also  bore  date  January  IX, 
1878,  and  was  signed  by  Pirmin  Koepfer,  Jai- 
cob  Steffes  and  Peter  Brucker.  The  contract 
and  guaranty  were  negotiated  by  one  Mattcson, 
aspeciol  aRcnt  of  the  plaintiff  for  that  purpose, 
but  who  bad  no  power  to  close  or  conclude  the 
same.  After  the  execution  and  delivery  of  the 
contract  and  guaranty,  and  between  that  time 
and  September!,  1876,  tlic  plaintiff  delivered 
to  Gibson,  Wirtz  and  Fox  reapers,  raowers.etc., 
of  the  value  of  $7,379.10,  and  of  that  sum  they 
failed  to  account  for  or  pay  over  to  the  plaintiff 
$4,664.49,  althoiizh  demanded  of  them  by  the 

elaintiff,  and  on  &ptembcr  10, 1878,  the  plaint- 
f  gave  notice  thereof  to  Koepfer  and  Brucker, 
Steffes  having  previou^  died,  and  demanded 
payment  from  them  of^the  sum  so  due  the 
plaintiff,  which  they  refused  to  nty.  The  de-  E5 
mand  of  the  complaint  was  for  Judgment 
against  Eoepfer  and  Brucker  for  $4, 664.49. with 
interest  from  December  4, 1879. 

Koepfer  made  no  defense.  Brucker  filed  an 
answer,  in  which  he  alleged,  by  way  of  defense, 
that  he  signed  the  guaranty  and,  so  far  as  he 
was  connected  therewith,  delivered  the  same 
upon  the  day  of  the  week  commonly  called 
Sunday.  Upon  the  issue  raised  on  this  answer, 
the  case  was  tried  by  the  court,  which  made 
special  finding  of  fact  substantially  as  followa: 
The  plaintiff  was  a  manufacturing  Coroora- 
tion  of  the  State  of  Pennsylvania,  with  its  home 
office  in  tbat  State,  and  having  a  branch  or  gen- 
era] agency  in  the  City  of  Chicago,  in  the  State 
of  Illinois.  During,  and  after  the  month  of 
January,  1676,  Messrs.  Hoag  &  Conklin,  of 
Waterloo,  in  the  State  of  Wisconsin,  were  the 
agents  of  the  plaintiff  for  that  State  for  the  pur- 
pose of  making  sales  of  the  manufactures  of 
the  plaintiff  therein,  through  sub-agents,  to  be 
appointed  in  tbe  following  manner:  Hoag  & 
Conklin  were  to  canvass  the  State  of  Wisconsin 
for  the  purpose  of  selecting  good  and  responsi- 
ble men  to  become  agents,  and  were  to  fill  out 
in  duplicate  the  plaintiffs  printed  form  of  con- 
tract, and  cause  the  same  to  be  signed  by  the 
agents  selected  and  by  their  suretfes,  and  im- 
mediately thereafter  to  forward  such  dupllcatee 
to  the  plaintiff  at  Ita  western  branch,  at  Chlca- 
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},  for  ita  approval  and  -signature.  Hoag  & 
_  ODklin  hod  no  power  or  authority  to  eien  or 
close  aoy  sucli  contract  on  behalf  of  the  plaint- 
iff. 

From  Jaouarr  10  until  January  35.  1878  and 
thereafter,  one  Si.  V.  Matteson  was  an  emjiloyi 
and  agent  of  Hoag  &  Cooklio,  for  the  purpose 
of  carrying  out  the  aaid  contract  on  their  part, 
and  had  and  exercised  no  other  or  greater  or 
different  powers  in  that  regard  than  Hoag  & 
Conklin. 

Hoag  &  Conklin  were  to  be  paid  by  the  pIain^ 
iff,  by  certain  commissions  upon  the  amount  of 
machinery  sold,  and  Matteson  was' to  be  paid  by 
Hoag  &  Conklin,  ^xj  commisBlona  upon  tbe 
amount  of  machinery  sold  through  agencies  es- 
tablished by  him. 

On  January  11, 187B,  which  was  Friday,  tbe 
[600]  agency  contract  referred  to  in  the  complaint 
was,  at  the  instanceof  Matteson,  signed  by  Gib- 
son, Wlrtz  and  Fox,  and  the  guaranty  contract 
on  which  the  suit  was  brought  was  on  the  same 
day  signed  by  Koepfer.  On  Sunday,  January 
18,  the  guaranty  contract  waa  signed  by  Steffes 
and  Bnicker,  and  on  the  same  day  delivered  to 
Matteson. 

At  this  time  Wirtz,  Gibson  and  Fox  knew, 
but  Brucker  did  not,  that  Matteson  had  no  au- 
ttaoritT  to  lien  or  dose  the  contract  on  behalf  of 
the  plaintiff,  but  that  it  must  be  srait  to  the 

Slaintiff  at  Chicago  to  be  accepted  and  signed 
y  it.  Brucker  had  no  knowledge  of  the  pow- 
ers of  Matteson,  and  made  no  inquiry  concern- 
ing them. 

On  Monday,  January  14.  Matteson  sent  du- 
plicates of  the  contract  andguaranty  so  signed 
by  mail  to  the  plaintiff  at  Chicago  tor  accept- 
ance and  signatiu^.  and  the  same  were  accepted 
and  signed  by  the  plaintiff  on  Wednesday,  Jan- 
uary S3,  and  OD  the  same  day  one  of  the  dupli- 
cates was  returned  by  mail  to  Gibson,  Wirtz 
and  Fox,  but  no  communication  took  place  be- 
tween the  plaintiff  and  Bruckor  in  reference 
thereto. 

Dmiog  the  ■prlDff  and  mmmer  <rf  1878L  the 
plaintiff  delivered  to  Wirtz,  Gibson  and  Fox, 
upon  the  contract,  reapers  and  mowers,  on 
'WhicJi  there  remained  due  to  plaintiff  the  sum 
of  $8,336.26,  with  interest  thereon  from  March 
14,  1881,  for  which  defendant  Brucker  was 
liable,  provided  the  guaranty  contract  was  valid 
as  agalost  blm. 

Neither  the  plaintiff  nor  any  officer  or  agent 
Uiereof,  excepting  Hatteson,  ever  had  notice  or 
knowledge,  until  after  the  signing  of  contracts 
In  Chicago,  and  until  after  t£e  delivey  of  all 
of  the  reapers  and  mower8toGib8on,Wirtzand 
^ox,  that  the  instrument  of  guaranty  was  signed 
and  delivered  by  defendant,Brucker,on  Sunday. 

Upon  these  facts  the  Judges  of  the  court  were 
dlTided  in  opinion  upon  the  question  whether 
tbe  contract  of  guaranty  and  suretyship,  upon 
whidi  this  suit  was  brought^was  void  and  in- 
valid under  the  statutes  of  Wisconsin,  because 
tbe  same  was  so  signed  and  delivered  by  tbe 
defendant  Brucker  upon  Sunday;  and  the  pre- 
siding Judge  being  of  opinion  that  the  contract 
was  inTalid,  for  the  reason  stated,  judgmentin 
*  favor  of  the  defendant  was  rendered  in  accord- 
ance with  his  opinion,  and  thereupon  the  {dalnV 
iff  sued  out  this  writ  of  error. 

The  law  of  Wisconsin  reforred  to  in  the  cer^ 
tiflcate  of  diridon  of  opinion  is  as  follows; 

ill  U.  8. 


"Any  person  who  shall  keep  open  his  shop, 
warehouse  or  workhouse,  or  shall  do  any  man- 
ner of  labor,  business  or  work,  except  only 
works  of  necessity  and  charity,  or  be  present  at 
any  dancing  or  public  diversioo,  show  or  enter- 
tainment, or  take  part  in  any  sport,  game  or 
play,  on  the  first  day  of  tbe  week,  shaUbepun' 
ishcd  by  fine,  not  exceeding  $10;  and  sudiday 
shall  be  understood  to  include  the  time  between 
the  midnight  preceding  and  the  midnight  fol> 
lowing  the  said  day;  and  no  civil  process  shall 
be  served  or  executed  on  said  day.^'  R.  B.  Wis., 
1878,  sec  4695. 

The  ground  up(m  which  courts  have  refused 
to  maintain  actions  on  contracts  made  in  con- 
travention of  statutes  for  the  observance  of  the 
Lord's  Da;^  is  the  elementary  principle  that  one 
who  has  himself  participated  m  a  violation  of 
law  cannot  bepermittea  to  assert  in  a  court  of 
justice  any  right  founded  upon  or  growing  out 
of  the  ill^nl  transaction.  Craruon  v.  Qon.  107 
Mass.,  439;  Holman  v.  t/bftnstm,  Cowp.,  841. 

If,  therefore,  theevidencesbowaagood cause 
of  action  without  any  participation  of  the  plaint- 
iff In  an  illegal  transaction,  he  may  recover,  the 
law  simply  refusing  its  aid  to  either  partv  in 
giving  effect  to  an  illegal  transaction  in  which 
be  has  taken  part.  Tuekerman  v.  Hinkley,  9 
Allen,  453;  StaekpoU  t.  i^ondt,  8  Foster  (88 
N.  H.),  230;  Bloxtome  v.  WiUianu,  8  Bam.  A 
C,  333;  Soj/M  V.  JcSinton,  7  Gray,  162. 

Applying  these  principles,  it  is  clear  there 
was  no  obstacle  to  a  recovery  by  tbe  plaintiff 
in  this  case.  The  plaintiff  iti^lf  took  no  part  in 
any  violation  of  the  law  of  Wisconsin  forbid- 
ding the  doing  of  labor,  business  or  work  on 
Sunday,  unless  it  was  bound  by  the  acts  and 
knowledge  of  Matteson  in  rE«ara  to  the  signing 
of  the  contract  by  Brucker,  the  defendant.  But 
it  was  not  so  bound. 

The  complaint  alleged  that  Matteson  was  the 
special  agent  of  the  plaintiff  to  negotiate  the 
agreement  set  out  therein,  but  that  be  had  no 
power  to  close  or  conclude  tbe  same.  This  aver^ 
ment  ia  fullv  sustained  by  the  findings,  by  which 
it  appears  that  neither  Hoag  &  Conklin  nor  Itlat- 
teson  had  power  to  sign,  accept  or  close  any 
such  contract  on  behalf  of  the  plaintiff.  The 
knowledge,  therefore,  of  Matteson,  that  the  de- 
fendant Brucker  signed  the  contract  on  Sunday, 
and  his  acceptance  of  the  manual  delivery  ox 
tbe  contract  on  the  same  day,  was  not  within 
his  agency  and  was  not  the  act  of  and  was  not 
binding  on  the  plaintiff.  So  far,  therefore,  as 
there  was  any  violation  of  the  law  of  Wisccm- 
sin  forUdding  the  transaction  of  business  on 
Sunday,  It  was  the  act  of  Brucker  alone,  in 
which  tbe  plaintiff  took  no  part  and  of  which  it 
had  no  knowledge.  The  fact,  therefore,  that 
the  contract  was  signed  by  the  defendant  and 
handed  to  Matteson  on  Sunday  is,  upon  theao* 
thoritiea  cited,  no  obstacle  to  a  recovery. 

There  Is  another  ground  on  which  the  case  of 
the  plaintiff  may  be  placed. 

In  order  to  make  good  the  defense  set  up  In 
tbe  answer,  it  is  necessary  to  prove  not  only  that 
tbe  defendant  signed  his  name  to  tbe  contract 
on  Sunday,  but  uat  he  delivered  It  on  Sunday. 
The  mere  signing  of  a  contract  on  Sunday, 
which  Is  not  del^ered  on  thai  day,  does  not 
avoid  the  contract.  Adamay.  ffay,  19  Vt.,  858; 
OoMV.  Whitney.  2^  Yi.,  187;  Saltmartk  Y.TtU- 
18  Ala.,  406:  Ftamagan  y.  Jfiyw.  41  Ala., 
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183;  ChmmonmaltA  v.  Kendig,  %  Pa.  St.,  448; 
mu  v.  Duiiham,  7  GraT.  548;  HaU  v.  Father, 
87  Mich.,  593;  HUton  v.  H<mgIiton,  85  Me.,  143. 

The  question,  therefore,  arises,  was  the  con- 
tract which  was  signed  by  Brucker  on  Sunday 
delivered  bv  him  on  Sunday.  The  delivery  oa 
Sunday  relied  on  by  defendant  to  avoid  the  con- 
tract, ma  the  allied  delivery  to  Uattesm. 
But  we  have  seen  that,  according  to  the  findings 
of  the  circuit  court,  Hatteson  was  not  the  agent 
of  the  plaintiff  for  that  purpose  and  could  not 
accept  a  delivery  of  the  contract  so  aa  to  bind 
the  parties.  In  other  words,  the  handing  to  him 
by  tne  defendant  of  the  contract  was  not  a  de- 
livery in  the  legal  sense  and  was  no  more  ef- 
fectual to  tdnd  the  plaintiff  or  the  defendant 
than  if  the  contract  nad  been  handed  to  an  in- 
rfioai  Cerent  third  person.  The  fact  was  that  the 
•■^^  delivery  to  Matteson  waa  virtually  the  delivery 
to  a  messenger  to  transmit  the  contract  to  the 
otherparty  wits  approval  or  disapproval.  Un- 
til tfae  contract  was  approved  ana  executed  by 
the  plaintiff,  the  defendant  had  his  loew  pern- 
tentuB  and  could  have  withdrawn  bis  assent  to 
the  contract  In  a  word,  there  was  no  contract 
until  the  agreement  bad  been  assented  to  by 
both  parties,  and  this,  according  to  the  findings, 
was  on  Wednesday,  January  when  the  con- 
tract was  approvect  and  signed  by  the  {dalntiff. 

The  fact  uat  the  defendant  did  not  know, 
when  he  handed  the  contract  to  Matteson,  what 
the  powers  of  Hattescm  were,  or  that  tiie  con- 
tract would  have  to  be  sent  to  the  plaintiff  for 
Its  acceptance  and  rignaturo,  can  have  no  In- 
fluence on  tlie  result.  Even  if  it  was  the  pur- 
pose of  the  defendant  to  bind  himself  by  a  de- 
Uvenr  of  the  contract  to  Hatteson,  such  deliv- 
ery, being  to  an  unauthorized  person,  would  not 
bind  the  plaintiff,  and  if  the  plaintiff  was  not 
bound  neither  was  the  defendant 

llw  defense,  tiierefbre,  resolves  itseU  into 
this;  that  the  defendant,  without  the  concur- 
rence or  knowledge  of  the  plaintiff,  signed  on 
Sunday  a  paper  writing,  which  bore  date  of  a 
week  day  and  which,  to  become  a  contract  be- 
tween the  parties,  required  the  assent  and  sig- 
nature of  the  plaintiff,  which  was  given  on  a 
week  day.  This,  according  to  the  anthoritiea, 
does  not  avoid  the  contract. 

We  have  examined  all  the  cases  decided  by 
the  Supreme  Court  of  Wisconslo  which  have 
been  cited  by  counsel,  and  find  nothing  in  them 
contrary  to  tne  views  we  have  expressed.  Moore 
V.  ir«ndatt,3Pinn.,99;  HiU  v.iSAtfnoeod,  8  Wis., 
848:  MelcJioir  v.  McCariy,  81  Wis.,  252;  Knox 
V.  CliffoTd,  88  Wis.,  6B1:  Troewertv.  Jkeker,  51 
Wia..  46;  DeFMh  v.R  R,  Co..  63  Wis.,  820. 
The  case  of  £ho«v.  Qifford,  ubiaupra,  sustains 
the  conclusion  we  have  reached,  though  on  a 
different  ground.  In  that  case  it  was  held  that 
he  who  makes  and  puts  in  circulation  a  prom- 
issory note  bearing  date  on  a  week  day,  is  es- 
topped as  against  an  innocent  bolder  from  show- 
ing that  it  was  executed  on  Sunday. 
[6041  Webase  our  decision,however,on  the  grounds 
we  have  indicated,  first,  because  it  does  not  ap- 
pear that  the  plaintiff  bad  any  part  in  executing 
the  contract  in  viol^Ion  of  the  law  of  Wiscon- 
sin forbidding  the  transaction  of  business  on 
Sunday;  ana  second,  because  the  contract, 
though  signed  by  the  defendant  on  Sundsv,  was 
not  delivered  by  faim  and  did  not  take  effect  on 
that  day. 
IM 


We  antfopii^on  thmtt^  (Xremt  Gntrterred  in 
rendering  judg^nent  for  the  d^mdant  upon  the 
Jtndirtffi  0/ fael.  lie  judgment  it,  tkerefore,  re- 
terted  artd  the  eauee  remanded,  dtreetionM  If 
grant  a  Tiew  trial. 

True  copy.  Test:  _  _ 

Jamas  H.  McKmmtj,  <tak,  Bop.  Oovrt,  d.  8. 


CONNECnCDT  MUTUAL  LIFE  INSUR- 
ANCE COMPANY,  P^.  in  Err., 
e. 

QARDINER  LATHROP,  Admr.  of  Hblhi 
Prrsra,  Deceased. 

(See  8.  C  Reporter's  ed.,  eVHOL) 

WJten  am  mutt  be  eubmitted  to  the  jury— opinbm 
€^  lum-pr^eaiiotuA  «pAimmm  m  t»  eemUif,  ad' 

mitaibte. 

n  ThcriiierA-aflurnwdtttatacfiM  sfaotildnatba 

wlth<lrawu  rroni  the  Jui?  udIoh  the  tB&OnKtaj  beof 
guc)>  A  conclusive  charaL-tcr  m  tQOgmpe|tllPOWIf^ 
Id  the  E>xercl5C  of  a  uund  IcbbJ  HaonaDlli  to  atS 
fifilde  A  f  erdlct  In  opposlUon  to  It. 

2,  Upon  on  to¥iie,  ia  a  upon  a  life  ■poticy,  m  *9 
tfa«  Insaalt/  of  tbe  Inaured  at  tlie  tliafl  Iw  took  hm 
otf'n  ]l£>a,  tofl  opinion  of  a  noa-proieailoiial  vititaN 
»B  to  hlB  raeatol  cdudltlOD,  la  coQiioctfon  with  ■ 
Btatemont  it£  the  fnots  oog  drouniBllwjCCtt  wltUbt 

Ar^nfrt  Apr        J.vv^,     IhriiUd  May  5, 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Missouri. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 
Mr.  Jeft  CluLndler,  for  plaintiff  In  error; 
The  vice  of  allowing  nonr-professlonal  wit. 
nesses  to  give  thdr  omnlons  and  impressions 
concerning  the  state  of  a  person's  mliu  had  its 
origin  in  ecclealaatical  courts,  where  jury  trials 
were  unknown.   The  practice  was  never  toler* 
ated  in  the  common  law  courta   In  the  case  of 
Wright  V.  Tatham  5  CI.  &  F.,  692,  the  history 
of  such  tratlmony  is  reviewed,  and  it  is  declared 
that  at  common  law  sadix  testimony  is  Incom- 
petent 

See,  also,  Oom.  v.  WHeon,  1  Gray,  889;  Poole 
T.  Riehardeon,  8  Mass.,  880:  Cixn.  v.  FaiHtanke, 
2  Allen.  611:  MeOrurry  v.  Hooper,  13  Ala.,  838; 
Wyman  v.  GotOd,  47  Me.,  168;  ffBrien  v.  Psople, 
86N.T.,  282. 

Mmr$.  Jellisrson  BramlMek*  Wallaoe 
PraU  and  QardSmer  Lalknip,  tor  defendant  in 
error: 

The  charge  fully  sod  fairly  submitted  to  the 
Jury  the  Issues  Involved  and  the  law  applicable 
to  each,  and  upon  the  question  of  sanity,  in 
the  identical  language  expressly  approved  by 
this  court  in  Ine.  lb.  v.  Terrn,  16  Wall,  680  (Kl 
U.  8..  XXL,  889;  and  Int.  Oa.  r.  Bodd,  96  U. 


*Hewl  notes  hfMr,  Jteftea  Hablait. 

NoiB.— TFItm  a  eenUet  nuqr  <Hneted  by  the 
court.  See  note  to  Grand  Ohutev.Wlnesar.SS  U.S., 
XXI.,  174. 

iMdenotf;  opMoMOitosofittir.  See  note  to  Dex- 
ter V.  Hall,  MU  8.,  XXI..  a 


Effect  of  prooMoh  ovofafino  poHey  Qf  We  «u  .   
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8.,  283  (XXIV.,  4S3);  and  to  tliis  charge  no 
exception  whatever  was  taken. 

Labery.  Oooper,  7  Wall.,  666 (74 U.  8.,  XIX., 
l^i  J2.  J8L  a».  T.  Bant,  98  U.  8.,  291  (XXIIL, 

Mr.  JtaffegHarlaa  delivered  the  opinion  of 

the  court: 

This  is  a  writ  of  error  from  a  judgment  in 
favor  of  Helen  Pitkin,  the  beneficiary  in  two 
policies  iasned  by  the  Connecticut  Mutual  Life 
Insurance  Company  upon  tiie  life  of  her  hus- 
band: one,  on  the  10th  day  of  August.  1866,  for 
tbe  nun  of  $5,000;  and  the  other,  on  the  24th 
day  of  September,  1873,  for  the  sum  of  $438. 
The  insured,  George  E.  Pitkin,  died  on  the  39th 
day  of  September,  1878.  After  the  case  came 
here,  the  beneficiary  in  the  policies  died  and 
there  was  a  revivor  against  her  personal  repre- 
sentative. 

The  defense  was  the  same  as  to  each  policy. 
Briefly  stated.  It  Is  this:  that  the  policy  express- 
ly provides  that  in  case  the  insured  snail,  after 
its  execution,  become  so  far  intemperate  as  to 
impair  his  health  or  induce  delirium  trement, 
or  should  die  by  his  own  hand,  it  shall  be  void 
and  of  no  effect;  tliat,  after  its  execution  and 
delivery,  he  did  become  so  far  intemperate  as 
to  impair  his  health,  and  induce  delirium  tre- 
mmt;  also,  that  he  died  by  his  own  hand,  be- 
cause, with  premeditation  and  deliberation,  he 
shot  himself  through  the  heart  with  a  btulet 
discbareed  by  himself  from  a  pistol,  by  reason 
whereof  he  died.  Further,  that  the  affirmative 
answer  by  plaintiff,  in  her  application  for  in- 
sorance,  to  the  question,  whether  the  insured 
was  then  and  had  always  been  of  temperate 
habits,  being  false  and  untrue,  the  contract  was 
annulled;  because,  by  its  terms,  the  policy  was 
to  become  void  if  the  statements  and  representa- 
tions in  the  application,  constitutiog  the  basis 
of  the  contract  between  tbe  parties,  were  not  in 
an  respects  true  and  correct. 

The  phuntiff.  In  her  reply,  put  in  issue  all  the 
material  allegations  of  the  answer,  except  that 
illeginff  the  self-destruction  of  her  husband;  as 
to  which  she  averred  that,  at  the  time  he  com- 
mitted said  act  of  self-destruction  and  with  ref- 
erence thereto,  he  was  not  in  possession  of  his 
mental  faculties  and  was  not  respondUe  for 
said  act. 

At  the  close  of  the  evidence  introduced  for 
Uie  plaintiff,  the  defendant,  by  counsel,  moved 
Uie  cooft  to  instruct  tbe  jary  that  upon  the 
pleadings  and  evidence  the  plaintiff  could  not 
vecover.  That  motion  was  denied,  and  the  ac- 
tion of  the  court,  to  which  the  defendant  at  the 
tdme  excepted,  is  saslgned  for  error.  This  in- 
struction, it  Is  claimed,  should  have  been  given, 
'«ipon  the  ground  that  the  evidence  disclosed  no 

Smptom  whatever  of  insaniW  upon  the  part  of 
e  insured.   But  that  position  cannot  be  sus- 
teined  upon  any  proper  view  of  the  testimony. 
There  certainly  was  evidence  tending  to  show 
SI  material,  if  not  radical,  change  for  the  worse, 
in  the  mental  condition  of  the  Insured  imme- 
diately preceding  his  death.   In  the  judgment 
of  several  who  knew  him  intimately  and  had 
personal  knowledge  of  such  change,  he  was 
not  himself  at  the  time  of  the  act  of  self-de- 
afcructton.   Whether  his  strange  demeanor  im- 
■^-t  mediately  bnfore  his  death  was  the  result  of  a 
deliberate,  conscloui  purpose  to  feign  insanity, 
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so  as  thereby  the  more  readily  to  defraud  the 
Company,  was  a  matter  peculiarly  wiUiIn  the 
province  of  the  jury  to  determine.  If  tbe  re- 
fusal of  the  court  to  sustain  the  motion  would 
have  been  error,  had  there  been  an  entire  ab- 
sence of  proof  to  sustain  the  plaintiff's  suit,  It 
is  sufRcieot  to  say  that  there  was  evidence  of  a 
substantia]  character  tending  to  show  that  the 
insured  was  insane  when  he  took  his  life.  In 
Int.  Go.  V.  Boda,  96  U.  S.,  288  [XXIV.,  484J, 
where  tbe  question  was  made  as  to  the  duty  of 
the  court,  on  a  motion  by  Uie  defendant  for  a 
peremptory  instruction  based  wholly  on  plaint- 
iff's evidence.  It  was  said,  Uiat  "  If  there  was 
any  evidence  tending  to  prove  that  the  deceased 
was  insane  when  he  took  the  poison  which 
caused  his  death,  tbe  Judge  was  not  bound  to 
and,  indeed,  could  not  properly  take  the  evi- 
dence from  the  jury.  The  weight  of  the  evi- 
dence is  for  them,  and  not  for  the  Judge,  to  pass 
upon."  The  case  clearly  comes  within  tbe  rule 
announced  in  Im.  Oo.  v.  Doater,  106  U.  S.,  SB 
[XXVII.,  661,  that  "  Where  a  cause  fairly  de- 
pends upon  the  effect  or  weight  of  testimony, 
it  is  one  for  the  coosideration  and  determina- 
tion of  the  jury,  under  proper  directions  as  to 
the  principles  of  law  involved.  It  should  never 
be  withdrawn  from  them  unless  the  testimony 
be  of  such  a  condusive  character  as  to  compel 
the  court,  in  tbe  exercise  of  a  sound  legal  ais- 
cretion,  to  set  ^de  a  verdict  returned  in  oppo- 
sition to  it." 

When  the  evidence  was  concluded  on  both 
sides,  tbe  defendant  submitted  requests  for  in- 
structions. Some  of  them  were  riven  and  some 
refused,  but  it  does  not  appear  from  the  record 
which  were  given  and  which  refused.  As  the 
exception  which  was  taken  related  to  the  re- 
fused instmctions,  and  since  It  does  not  appear 
which  of  them  belonged  to  that  class,  none  of 
the  series  asked  by  defendant  can  be  noticed. 
We  may,  however,  remark  that  the  charge  of 
the  court,  to  which  no  exception  was  taken, 
embodied  all  of  defendant's  instructions  that 
were  applicable  to  tbe  case  and  which  could 
properly  have  been  given. 

'This  brings  us  to  the  consideration  of  the 
substantial  questions  presented  by  the  assign- 
ments of  error.  They  relate  to  the  admission,  [610] 
against theobjections  of  the  defendant,of  certain 
evidence  touching  tbe  condition  of  the  mind  of 
the  insured  at  or  about  the  time  he  destroyed 
his  life. 

Before  ttie  introduction  of  the  particular  tes- 
timony to  which  the  ol^ections  related,  there 
was,  as  we  have  already  said,  proof  tendinr  to 
show  that  Pitkin  was  not  entirely  souna  In 
mind.  Witnesses  well  acquainted  with  him  re- 
marked the  unusually  excited,  wild  expression 
of  his  face.  A  domestic  In  his  family  tertifled 
that  "He  looked  very  wHd  and  frightened  out 
of  his  eyes;  be  looked  like  some  one  that  was 
crazy."  Within  a  few  hours  before  death  he 
Inde  one  witness,  whose  store  he  visited,  good- 
bye, saying  that  he  was  "Going  to  a  country 
where  there  la  no  return."  To  another  vritne^, 
on  the  same  occasion,  be  appeared  to  be  "  out 
of  his  head;  kindof  mad,  insane."  Atthisatage 
of  the  case,  one  Strein  was  Introduced  as  a  wit- 
ness for  plalntffl.  FitUn  was  in  Us  saloon 
about  11  o'clock  of  the  di^  <ai  which  he  took 
his  life,  and  afew  hours  only  before  his  death. 
So  mufdi  of  his  examination,  omitting  tbeqius- 
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tioni,  as  Is  necessary  to  a  proper  understanding 
of  the  objections  made  hy  pulntifl  In  error  u 
here  given: 

"A.  He  asked  for  a  glass  of  wine,  and  I  gave 
It  to  him.  He  said  he  hadn't  had  a  drink  yet 
that  d^  or  shioe  the  one  he  had  last  n^ht  from 
me— that waas glass (tfwbie.  HaaaloC'Imaj 
look  queer  this  morning  or  drunk  to  other 
people,  but  I  ain't  drunk.' Be  said.  'Some  people 
may  think  me  drunk,  but  I  am  not;  I  am  not 
drunk  in  my  body,  but  I  am  in  my  mind.'  He 
looked  unusual  to  me.  He  had  on  his  old 
clothes  and  bis  necktie  was  out  of  shape,  his 
face  was  red  and  his  eyee  staring  at  me,  which 
made  me  think  he  was  quite  out  of  his  usual 
war.  His  a^Maiance  and  the  look  was  quite 
different  from  his  usual  appearance  prior  to  that 
time.   He  looked  in  his  nice  quite  red,  and  his 

Ses  bad  quite  another  expression.  He  had 
em  open  wide,  with  a  look  that  was  wild,  and 
he  looked  around  the  room  awhile  and  walked 
up  and  down  and  seemed  veir  restless.  He 
would  not  stand  at  one  place  like  he  usually 
did,  bat  walked  up  and  down.  I  spoke  a  few 
words  after  that,  but  I  did  not  notice  him  very 
much,  fori  was  very  busy." 
The  witness  being  asked  to  state  the  impres- 
C617]  made  upon  him  by  what  he  saw  of  Pitkin's 
condition.the  defendant  objected  to  the  question 
as  incompetent  But  the  objection  was  over- 
ruled, and  an  ezceptlOD  was  taken.  The  wit- 
ness answered: 

"My  impre8sl<m  was  that  he  seemed  to  he 
quite  out  of  his  head  Uiat  morning.  I  could  not 
say  the  reason.  X  didn't  know  then  anything 
about  his  disappointment;  I  found  that  out  aft- 
erwards." 

Another  witness.  Mr.  Feny,  an  attorney  at 
law.  was  introduced  by  the  plaintiff.  He  saw 
Pitkin  the  morning  of  the  day  he  killed  himself. 
What  occurred  was  thus  stated  by  him: 

"I  came  down  Broadway,  walking,  and  "Mx. 
Pratt  came  down  from  his  residence  on  Wash- 
ington Street,  in  a  street  car,  and  got  out  on 
the  comer  of  6th  and  Bioadway,  and  we  went 
there  in  front  of  the  ofllce.  Mr.  Pitkin  was 
standing  very  near  the  door,  and  as  we  passed 
up  the  stairway  going  to  our  office  we  both 
sud.  *Qood  momiog^to  him,  and  Mr.  Pratt 
Bays,  '  Pit.  why  ain't  vouat  churchf  Mr.  Pit- 
kin said,  'I  am  notgbmg  to  church,  I  am  going 
to  hell;'  and  we  immMiately  passed  on  up 
stairs  and  into  the  doorway,  but  as  we  started 
up  stairs  Pitkin  stuck  his  head  into  the  door  and 
says,  'Do  you  want  to  send  any  word  to  him?* 
Mr.  Pratt  says. '  To  whomf  '  To  the  devil ;  I 
am  gdng  to  hell/  and  he  tuned  Immediately 
and  went  out  of  the  door." 

Being  asked  how  Pitkin  looked  during  that 
ctrnversation,  he  said  that  "  He  seemed  verv 
much  agitata  and  nervous;  his  face  wasflushed; 
the  pu^  of  his  eye  dilated  and  bright,and  there 
was  no  expression  in  It."  Against  toe  objections 
of  defendant,  he  was  permitt«i  to  testify  that 
the  impression  Idt  on  his  mind,  from  the  con- 
duct, actions,  manner,  expressions  and  conver- 
■aUon  of  Pitkin,  was  that  "He  was  crazy  and 
didn't  know  wluit  he  was  doing." 

Exception  was  also  taken  to  the  action  of  the 
court  in  permitting  the  witness  Aldrich  to  an- 
swer a  certain  question.  He  saw  the  deceased 
a  few  moments  before  his  death  and  observed 
that  he  "locked  strange,"  hod  "a  very  peculiar 
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look,"  one  that  he  had  never  sem  before.  It  was 
"a  wild  look."  Being  asked  what  impreesion 
I^tUn  made  upon  him  by  his  manner  and  con- 
duct at  the  time,  he  answered,  the  defendant's  £618] 
objection  to  the  evidence  belnff  overruled,  "  I 
thought  he  was  out  of  his  head." 

It  u  contended.  In  behalf  ot^MbaSS  In  enor, 
that  the  fanpressionB  and  opinionB  of  ttiosonon- 
professional  witneeaee  as  to  the  mental  coodl- 
tlon  of  the  insured,  although  aocompanied  by 
a  statement  of  the  gnmn£  upon  wmch  fhcy 
rested,  were  Incompetent  as  evidence  of  the  fact 
of  insanity.  This  question  was  BubstantiallT 
presented  in  Im.  Co.  v.  Sodd,  vbi  lupro, which 
was  an  action  upon  a  life  policy  containing  a 
clause  of  forfeiture  in  case  the  Insured  diediiy 
bis  own  hand.  The  Issue  was  as  to  his  sanl^ 
at  the  time  of  the  act  of  self-destructlcm.  Wit- 
nesses acquainted  with  him  described  his  con- 
duct and  appearance  at  or  about  and  shortly  be- 
fore his  deuh.  They  testified  as  to  how  he 
looked  and  acted.  One  said  that  he  "looked 
like  he  was  iasuie;"  another,  that  hb  imfwea- 
sion  was  that  the  insured  "was  not  in  his  right 
mind."  In  that  case  the  court  said,  that  "Al- 
though such  testimony  from  ordinary  witnesses 
may  not  have  great  weight  with  experts,  yet  it 
was  competent  testimony  and  expressed  in  an 
inartificial  way  the  impressions  which  are  usu- 
ally made  by  msane  persons  upon  people  of  or^ 
dinary  understanding." 

The  general  rule  undoubtedly  Is,  Uiat  wit- 
nesses are  restricted  to  proof  of  facts  within 
their  personal  knowledge  and  may  not  express 
their  opinion  or  Judgment  as  to  matters  which 
the  jury  or  the  court  are  required  to  determine, 
or  which  must  constitute  elements  in  such  d^- 
termination.  To  this  rule  there  is  a  well  estab- 
lished exception  in  the  case  of  witnesses  having 
special  knowledge  oc  sklU  in  the  business,  art 
or  science,  the  [vindples  ot  which  are  involved 
In  the  issue  tobetried.  Thus,  the  opinions  Of 
medical  men  are  admiasable  in  evidence  as  to 
the  sanity  or  Insanity  of  a  person  at  a  parUcu- 
lar  time,  because  they  are  supposed  to  have 
become,  by  study  and  experience,  familiar  with 
the  symptoms  of  mental  disease  and,thercfore, 
qualiflea  to  assist  the  court  or  Jurv  in  reach- 
ing a  correct  condudon.  And  sucn  opinions 
of  medical  experts  may  be  based  as  well  upon 
facts  within  their  personal  knowledge  as  upon 
a  hypothetical  case  disclosed  by  the  testimony 
of  otiiers.  But  are  there  no  other  exceptions  to  [619] 
the  general  rule  to  which  we  have  referred  ? 

Counsel  for  the  plaintiff  in  error  contends 
that  witnesses  who  are  not  experts  in  medical 
science  may  not,  under  any  drcumstaaces,  ex- 
press their  Judgment  as  to  the  sane  m  iiuane 
state  of  a  person's  mind.  This  position,  it  must 
be  conceded,  finds  suiqxHt  in  some  adjudged 
cases  as  well  as  In  some  elementary  treatises  on 
evidence.  Bat,  in  our  opinion,  it  cannot  be 
sustained  consistently  wlui  the  weight  of  au- 
thority, nor  without  dosing  an  Important  ave- 
nue of  truth  in  many.  If  not  In  every  case,  dvil 
and  criminal,  which  Involves  the  question  <^ 
insanity.  Whether  an  individual  la  insane.  Is 
not  always  best  solved  by  abstruse  metaphydeal 
speculations, expressed  in  the  technical  language 
of  medical  science.  The  common  sense  and, 
we  may  add,  the  natural  instincts  of  mankind, 
reject  the  supposition  that  only  experts  can  ap- 
proximate certain^  upon  sudi  a  subject.  There 
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•n  matters  of  which  all  men  have  mora  or  leaa 
knowledge,  accoiding  to  thdr  mental  capacitr 
and  habits  of  obsenration;  matters  about  whidi 
they  may  aad  do  form  opinioDB,  sufficiently  sa^ 
isfactory  to  constitute  the  basis  of  action. 
While  the  men  opiDion  of  a  non-professional 
witness,  predicated  upon  facts  detailed  by  oth- 
ers,  ia  incompetent  as  evidence  upon  an  iwueof 
ImonlQ',  hia  judgment,  based  upon  personal 
knowledge  of  the  drcumstances  loToIved  in 
such  an  mquirr,  certainly  is  of  value;  because 
the  natural  ana  ordinary  operations  of  the  hu- 
man intellect  and  the  appearance  and  conduct 
of  insane  persons,  as  contrasted  with  the  appea^ 
once  and  conduct  of  persons  of  sound  minu,  are 
more  or  less  understood  and  recognized  by 
everyone  of  ordinary  intelligence  who  comes  in 
contact  with  his  species.  The  extent  to  whicl^ 
such  opinions  diould  influence  or  control  the 
Judgment  of  the  court  or  jury  must  depend  up- 
on the  intelligence  of  the  witness,  as  manifested 
by  his  examination,  and  upon  his  opportunities 
to  ascertain  all  the  circumstances  that  should 
properly  affect  any  conclusion  reached.  It  will 
slso  depend,  in  piirt,  upon  the  degree  of  the  men- 
tal unsoundness  of  tbc  person  whose  condition  is 
he  subject  of  inquiry;  for  his  derangement  may 
be  so  total  and  palpable  that  but  sught  obeer- 
VBtion  is  necessary  to  enable  persons  of  ordi- 
Q]  nary  understanding  to  form  a  reasonably  ac- 
curate judgment  as  to  his  sanity  or  insanity;  in 
other  cases,  the  symptoms  may  be  of  such  an 
occult  character  as  to  require  the  closest  scruti- 
ny and  the  highest  skill  to  detect  the  existence 
CI  insanity. 

The  truth  is,  the  statement  of  a  non-fvofes- 
sional  witness  as  to  the  sanity  or  Insanity,  at  a 
particular  time,  of  an  individual,  whose  appear- 
ance, manner,  habits  and  conduct  came  under 
iiis  personal  observation,  is  not  the  expression 
-of  mere  opinion.   In  form,  it  is  opinion,  be- 
•cause  it  expresses  an  inference  or  conclusion 
based  upon  observation  of  the  appearance,  man- 
ner and  motions  of  another  person,  of  which  a 
correct  idea,  cannot  well  be  communicated  in 
words  to  others,  without  embodying,  more  or 
tess,  the  impressions  or  judgment  of  the  wit- 
ness.   But,  in  a  substantial  aeuse  and  for  every 
purpose  essential  to  a  safe  conclusion,  the  men- 
tal condition  of  an  individual,  as  sane  or  insane, 
is  a  fact,  and  the  expressed  opinion  of  one  who 
has  hod  adequate  opportuniues  to  observe  bis 
conduct  and  appearance  is  but  the  statement  of 
a  fact;  not,  indeed,  a  fact  established  by  direct 
and  positive  proof,  because  in  most,  if  not 
all  cases,  it  is  impossible  to  determine,  with  ab- 
solute certainty,  the  precise  mental  condition  of 
another;  yet,  being  founded  on  actual  observa- 
tion and  being  consistent  with  common  expe- 
rience and  the  oitlinaiy  manifestations  of  the 
oondltion  of  the  mind,  it  is  knowledge,  so  far 
m»  the  human  intellect  can  acquire  knowledge 
upon  such  subiects.   Insanity  is  a  disease  of 
the  mind,  which  assumes  as  many  and  various 
lorms  OS  there  are  shades  of  difference  in  the 
Siuman  character.   It  is,  as  has  been  well  said, 
=a  condition  which  impresses  itself  as  an  aggre- 
.gate  on  the  observer,  and  the  opinion  of  one, 
personally  cognizant  of  the  minute  circum- 
stances making  up  that  aggregate  and  which 
are  detailed  tn  connection  with  such  opinion, 
Is,  In  its  essence,  onW  fact  "at  short  hand,"  1 
Wharton  &  StiUe's  Med.  Juris.,  aoc  267.  This 
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I  species  of  evidence  should  be  admitted,  not  only 
because  of  its  Intrinsic  value,  when  the  result  (n 
;  observation  by  persons  of  intelligence,  but  from 
j  necessity.  We  say  from  necessi^.because  a  jury 
or  court,having  bad  no  opportunity  for  personal 
observation,  would  otherwise  be  deprived  of  the  , 
knowledge  which  others  possess;  but  also,  be*  l»*l. 
cause,  if  the  witness  may  be  permitted  to  state, 
as,  undoubtedly  ,he  would  be,  where  his  opportu- 
nities  of  observation  have  been  adequate,  "That 
he  has  known  the  individual  for  many  years ;  has 
repeatedly  conversed  with  him  and  heard  others 
converse  with  him;  that  the  witness  had  noticed 
that  in  these  conversations  he  was  incoherent 
and  silly;  that  in  his  habits  be  was  occasionally 
highly  pleased  and  greatly  vexed  without  a 
cause;  and  that,  in  his  conduct  he  was  wild,  Ir^ 
rational,  extravagant  and  crazy,  what  would 
this  be  but  to  declare  the  judgment  or  opinion 
of  the  witness  of  what  is  incoherent  or  foolish 
in  conversation,  what  reasonable  cause  of  pleas- 
ure or  resentment,  and  what  the  indicia  of  sound 
or  disordered  intellect?   If  be  may  not  so  tes- 
tify, but  must  give  the  supposed  silly  and  inco- 
herent language,  state  the  degrees  and  all  the 
accompanying  circumstances  of  hishly  excited 
emotion  and  apedflcally  set  forth  me  freaks  or 
acts  regarded  as  irrational,  and  thus,  without  the 
least  intimation  of  any  opinion  which  be  has 
formed  of  their  character,  where  are  such  wit- 
nesses to  be  found?   Can  it  be  supposed,  that 
those,  not  having  a  special  Interest  in  the  sub- 
ject, sball  have  so  charged  their  memories  with 
these  matters,  as  distinct,  independent  facts,  as 
to  be  able  to  present  them  in  their  entirety  and 
simplicity  to  the  jury?   Or,  if  such  a  witness 
he  found,  can  he  conceal  from  the  jury  the  im- 
preMion,  which  has  been  made  upon  his  mind, 
and  when  this  is  collected,  can  it  be  doubted, 
but  that  his  judgment  has  been  Influenced  by 
many,  very  many,  circumstances  which  he  has 
not  communicated,  which  be  cannot  communi- 
cate, and  of  which  he  himself  is  not  aware?" 
Clarp  V.  Clary,  2  Ired.  Law,  88.   The  jury, 
being  informed  as  to  the  witness*  o^wrtunities 
to  know  all  the  circumstances,  and  of  the  reap 
jjons  upon  which  he  rests  his  statement  as  to  tbe 
ultimate  general  fact  of  sanity  or  insanity,  are 
able  to  test  the  accuracy  or  soundness  of  the 
opinion  expressed,-and  thus,  by  using  the  ordi- 
nary means  for  the  ascertainment  of  truth,  reach 
Ihe  ends  of  substantial  justice 

These  views  are  sustidned  a  very  large 
number  of  adjudications  in  the  courts  of  this 
country,8ome  of  which  ue  cited  in  the  margin.*  [q^^I 

•nan/  V.  Clfffv.  3  Ircd.  Lbw,  JW;  Dn'ilairi's  Art' 
£i  Oonu.,  153;  Oram  v.  rJi'JrJij'-'"",  i  1.1.^  313; 
iJar'li,  V.  Mtrrill,  SB  N.  H.,  227,  sub!!l!iii[in;i.v  ovor- 
rulIrK  H-Hif  (Jfunii  V.  B'rtodJTiaJi,  IT  N-  H.,  S"ia(e 
V.  riffc,  *a  Id.  399.  aad  gfjif*  v.  j*rchfr  ti  N,  If  .,  V'k 
{{iithaKati  V,  /T!i,  Co.,  *5  Vt„  835;  Mune  v.  r.rdw- 
r,>n-!.  n  lii.,  iV^ ;  <:^Tk  T.  Stale,  12  Ohio,  4tQ ;  Gibfon 
V.  OJi«<fit,  9  Yurg.,  330;  Fi,U»V.  Hutint,  B  Gitt.,  3.'*; 
PtajMiufe&H'a  Ciiflt,  2Su>i!k.  €h.,  190;  jBroofie  v.  Ti^urn- 
th^id,  TGIU,  10;  DiWttt  v.  Barly^  17  N.Y    StJ  b«- 

SlalniPR  decMoD.  Id  ^ru^  cfiw)  In  6  geld,.  3il ;  Hev}~ 
n  V.  vrnrid,  55  Id..  r'[<ii)p  v.  Fulkrlnn,  3t  lA., 
190;  RuthfrfcrJ  Jforrt,  77  111..  837;  DugUld  v, 
M'rrris,  i  llLirr.  tCal.l.Sat:  mihlriMn  v.  Pear^Qn.  23 
I'B,  St-.  110;  pi.!e,^ckv.  fot'er,fiaid..3*S;  Doev.  fiso- 
Ifiin.  5  Blarkf .,  ;  D^jve  7.  Stale,  3  Uelak..  Wfl;  Builer 
v.iw.  C(i.,4'<hi.,  Kt:  PfOpUv.  SanforJ,  i3  CaL,  fflj 
Stale  V.  KUnt^er,  iO  Mo.,  to;  Ifnltombe  v.  StOU,  *1 

ton  V.  Mxwt.  a  H pfttl.  if^-i ;  P'>u  rfj  v.  Sffl**,  25  AJa.. 
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In  several  of  those  cited  the  whole  subject  was 
very  fully  considered  in  all  its  aspects.  While 
the  cases  are,  to  some  extent,  in  coDflict,  we  are 
satisfied  that  the  rule  most  consistent  with  sound 
reason,  and  suatained  by  authority,  is  that  indi- 
cated m  this  oi^on. 

Counsel  for  the  plaintiff  In  error  calls  our  at- 
tention to  the  case  of  WrialU  v.  Tatham,  5  CI. 
&  F.,  670,  as  an  authority  for  the  brood  propo- 
sition that  non-professional  witnesses  cannot 
give  their  opinions  and  impressions  concerning 
uie  state  of  a  person's  mind,  even  in  connection 
with  the  facts  within  tiieir  personal  knowledge 
upon  which  such  opinion  is  based.  On  a  ques- 
tion of  the  competency  of  a  party  to  make  a 
win,  certain  letters,  mitten  to  that  party  by 
third  persons,  who  had  died  before  they  were 
offered  as  evidence,  and  which  letters  were 
found  many  years  after  their  date  among  the 
testator's  {lapers,  were  held,  in  that  case,  not  to 
be  admissible  without  proof  that  he  acted  on 
them.  Whether  the  opinions  of  non-experts,  in 
connection  with  a  statement  under  oath,  of  the 
[6£8j  facts,  are  admissible  upon  itn  inquiry  as  to  the 
insanity  of  an  indiTidual,  was  not  mvcuved  or  de- 
termined in  that  case.  On  |jie  contrary,  the  ob- 
servations made  by  some  of  the  Judges,  in  illus- 
tration of  their  opinions  upon  the  precise  point 
in  judgment,  would  indicate  a  concurrence  in 
the  general  views  we  have  expressed,  .\fter 
stating  that  the  letters  were  offered  as  evidence 
of  the  opinions  of  the  writers,  Baron  Alderson 
said:  "  The  objection  to  theu  admissibility  is 
that  this  opinion  is  not  upon  oath,  nor  Is  it  pos- 
sible for  the  opposite  party  to  test  by  cross-ex- 
amination the  fouDdation  on  which  it  rests. 
The  object  of  laying  such  testimony  before  the 
jury  is  to  place  the  whole  life  and  conduct  of 
the  testator,  if  possible  before  them,  so  that  they 
mar  Judge  ot  niscapadty;  for  this  purpose  you 
call  persons  who  have  known  him  for  years, 
who  have  seen  him  frequently,  who  have  con- 
versed with  him  or  corresponded  with  him. 
After  having  thus  ascertained  their  means  of 
knowledge,  the  question  is  put  generally  as  to 
their  opinion  of  his  capacity.  I  conceive  this 
question  really  means  to  involve  an  inquiry  as 
to  the  effect  ca  all  the  acts  which  the  witnesses 
have  seen  the  testator  do  for  a  long  series  of 
years,  and  the  manner  in  which  he  was,  during 
that  period,  treated  by  those  with  whom  he  was 
living  in  familiar  Intercourse.  This  is  not  prop- 
erly opinion,  like  that  of  experts;  but  ra&cr  a 
compendious  mode  of  putting  one  instead  of  a 
multitude  of  questions  to  the  witness  under  ex- 
amination, as  to  the  acts  and  conduct  of  the 
testator."  5  CI.  730.  And  iJarvn  Parke: 
"These  letters  are  sufBcienUy  proved  to  have 
been  written  and  sent  to  the  bouse  of  the  de- 
ceased by  persons  now  dead,  and  they  indicate 
the  opinion  of  the  writers  that  the  alleged  testa- 
tor was  a  rational  person,  and  capable  of  doing 
acts  of  ordinary  business.  But  It  is  perfectly 
clear  that,  in  this  case,  an  opinion  not  given 
upon  oath  in  a  Judicial  inqoity  between  inrties 
Is  no  evidence;  for  the  question  is,  not  what  the 

146;  n.  it  is  aatd,  touofaing  the  deoidoo  In  Bardy  v. 
MerriU,  ubi  supra :  ^Tbere  will  now  remain  scarce- 

Sao7  dissentients  among:  the  elder  States;  and 
ose  of  recent  orirln,  whose  decisions  have  been 
based  upon  the  authority  of  the  earlier  deolaions  of 
some  oitheolder  States,  vblcb  have  since  abandon- 
ed the  ^und,  may  also  be  expected  to  change." 
See,  also,  May  v.  SnMflM,  1X1  Maas.,  41i;  Com.  v. 
Btmiivata,  U7  Id..  U& 

MO 


capacity  of  the  testator  was  reputed  to  be,  but 
what  it  really  was  in  point  of  fact;  and,  tiiough 
the  opinion  of  a  witness  upon  oath  as  to  that 
fact  might  be  asked,  it  would  be  only  a  com- 
pendious mode  of  ascertaining  the  resiut  of  the 
actual  observation  of  the  mtness,  frcm  actt 
done,  as  to  the  habits  and  demeanor  of  the  de- 
ceased."  Ibid,  785. 

One  other  assignment  of  error  remains  to  be  [6M] 
considered.  It  relates  to  the  admissions  of  the 
statements  made  bv  two  witnesses  of  what 
passed  between  eacn  other  on  the  occasion  of 
their  seeing  and  conversing  with  the  deceased, 
within  an  hour  or  two  before  he  shot  himsdf. 
They  detailed  what  passed  between  them  ai^ 
the  deceased,  describing  the  hitter's  appearanc* 
and  condition  as  indicating,  in  their  judgment, 
that  he  was  not  in  his  right  mind.  As  he  left 
the  presence  of  these  witnesses,  one  of  them  re- 
marked to  the  other  that '  'Pitkin  is  not  himself; 
George  looks  kind  of  crazy."  The  other  in  re- 
sponse, expressed  substantially,  thoucb  in  dif- 
ferent language,  his  concurrence  in  that  opin- 
ion. To  ue  admission  of  this  brief  conversa- 
tion between  the  witnesses  on  the  occasion 
referred  to,  the  defendant  objected,  but  the 
objection  was  overruled,  and  an  exception 
taken.  We  do  not  think  there  was  in  this  any 
error  to  the  prejudice  of  the  substantial  rights 
of  the  Company.  The  witnesses  when  under 
oath  expressed  the  same  opinion  as  to  the  con- 
dition of  the  deceased.  What  passed  betweeo 
them  at  the  time  to  which  their  testimony  re- 
ferred was  a  part  of  what  occurred  on  the  oc- 
casion when  they  saw  the  deceased,  and  may 
well  have  been  repeated  to  the  jurv,  as  showing 
that  their  opinion  as  to  the  nkental  condition  ox 
the  deceased  was  not  then  presently  formed, 
but  was  one  formed  at  the  very  moment  tfaer 
saw  him,  within  a  very  few  hours  before  hu 
death. 

Upon  thewhoU  ea^  we  perceive  no  mvrintlU 
prmxedingsof  which  plaintiff  in  error  ma^  com- 
plain, and  viejudgmeni  i»  (^fflrmed. 
True  copy.  Teat: 

James  H.  HcKeoney,  Clerk,  Sup.  Court,  D.  & 


THOMAS  J.  CARVER,  Appt., 
e. 

UNITED  STATES. 
(See  8.  C,  Reporter's  ed..  BOB-eie.) 

Paj/mentunder  duress— w/ien  eanwtbereeovered 

back. 


Where  a  special  agent  of  the  Treasury  Depart- 
ment for  the  collection  of  cotton  was  tried  by  a  mil- 
itary oommlsslon  and  fined  and  paid  his  fine,  and 
afterwards  voluntarily  conceded  that  there  waadue 
from  him  to  Uie  Qovomment  a  larger  sum  than  tht* 
fine  BO  paid,  and  thereby  secured  a  credit  upon  tUs 
accountt  for  the  amount  so  paid,  and  accepted,  aa 
compensation  for  bis  services  or  as  a  grutuity,  a 
portion  of  an  additional  balance  conceded  to  be  due 
from  him,  he  Is  estopped  to  question  the  methods 
employed  to  collect,  and  cannot  recover  back  the 
amount  so  paid  by  him  from  the  Govemment.  al- 
though the  original  payment  was  under  duress  and 
the  proceedings  against  lilm  wore  illegal. 

[No.  888.] 

ArgwdApr.  18, 1S84-      Decided  May  S»  1884. 

APPEAL  from  the  Court  of  Claims. 
The  history  and  facts  of  the  case  appear 
in  the  opinion  of  the  court. 

Ill  U.K 
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Mr.  S.  S.  HlnUe.  for  appellant. 
Mr,  8.  F.  PhUUpa.  sS^tor-Gen,,  for  ap- 
pellee. 

Mr.  Jtutiee  Harlaa  delivered  the  oi^nion 

of  the  court: 

The  case  made  br  the  flnding  of  facts  in  the 
court  below  ia,  suostaotially,  as  will  be  now 
Hated. 

On  the  14th  day  of  August, 1865,  the  FresideDt 
of  the  United  States  instructed  Major-General 
lliomaa,  commanding  the  military  division  em- 
bracing the  State  of  Alabama,  to  examine  wheth- 
er frauds  were  not  being  practiced  by  treasury 
agenta  in  the  collection  of  cotton  and  to  cause 
those  ascertained  to  be  guilty, whether  connect- 
ed with  the  Treasu^  Department  or  with  the 
military  forces,  to  be  dealt  with  in  the  most 
■umnuiry  manner. 

Previous  to  that  time,  about  July  1, 1865,  the 
claimant,  Carver,  was  a  sub-a^ot  for  the  col- 
lection of  cotton  In  behalf  of  the  Government, 
and,  with  another,  was  so  engaged  in  Choctaw 
County,  in  that  State.    His  authorilv  as  such 
agent  terminated  August  5,  1865.   But  under 
certain  regulatioua,  then  recentlv  adopted,  he 
became  a  Bonded  special  agent  ox  the  Treasury 
Department,  for  the  coIlecQon  of  cotton  In  the 
■ame  county  and,  in  that  capacity,  entered  up- 
Ai  onhisdutiesonthe29tbdayof  August,1866.  He 
-was  superseded  on  the  16th  of  September  there- 
after, but,  while  in  office,  he  collected  and  ap- 
propriated, in  connection  with  others,  about  600 
Dales  of  cotton,  none  of  which  was  ever  turned 
over  to  or  received  by  the  United  States. 

On  October  4,1865,  the  claimant  having  been 
previously  arrested,  a  military  commission,  un- 
der an  order  of  the  general  commanding  the  de- 
partment of  Alabama,  was  convened  for  his 
'trial,  and  be  was  tried  and  found  guilty  of  nu- 
Tuerous  frauds  practiced  by  him  while  holding 
and  exercising  the  offlceof  bonded  special  agent 
of  the  Treasury  D^artmeat.  The  sentence  im- 
posed upon  him  was  a  fine  of  $90,000,  "  To  be 
paid  into  the  Treasury  of  the  United  States,  and 
that  he  be  confined  at  hard  labor  in  such  peni- 
tentiary as  the  commanding  general  mav  direct, 
for  the  term  of  one  year  and  until  such  fine  of 
190,000  shall  be  paid."   The  finding  and  sen- 
tence were  M>proved  by  the  department  com- 
mander, and  the  provost-marshal-general  was 
required  to  see  that  the  sentence  was  carried  in- 
to effect. 

On  November  7, 1866,  the  claimant  paid  the 
fine  and  so  much  of  the  sentence  as  miposed 
imprisonment  was  remitted  by  the  department 
comnutiider.   Carver  was,  thereupon,  released 
£rom  arrest.   Out  of  the  amount  recovered 
from  the  claimant,  the  Government  paid  one 
f oarth  to  W,  M.  Moulton,  as  compensation  for 
Ikla  giving  Information  of  the  alleged  frauds  and 
Xireparing  the  case  for  trial   The  balance  was 
<50Tered  mto  the  Treasurr, 

After  Carver's  trial  and  conviction,  and  after 
Xhe  payment  of  the  fine  imposed  upon  him,  he 
endeavored  to  make  ameods  for  the  frauds  of 
"^hich  he  was  found  guilty.   He  proposed  to 
^he  department  commander  to  make  a  full  state- 
'snent  of  cotton  transactions  in  that  county,  in 
'which  the  Government  was  concerned,  and  of 
"which  he  had  any  knowledge  or  information, 
-provided  the  $90,000  collected  from  him  was 
allowed  as  a  credit  cm  his  accDunts;  also  to 
111  U.  8. 


guaranty  the  furtho' recovery  ctf  from  $10,00$ 
to  $15,000.  he  receiving  a  fair  Interest,  say  one 
fourth,  for  such  recovery,  which  was  to  be  had 
without  suit  or  expense  to  the  Government  The 
Secretarvof  the  Treasury,  in  a  communication  [611 
to  the  oeportmeot  commander,  signified  his  • 
willingness  "  To  consider  the  $90,000  collected 
from  Carver  in  the  form  of  a  fine  as  a  credit  for 
that  amount  on  any  account  the  Goveroment 
may  have  against  him  growing  out  of  bis  con- 
nection wiua  cotton  in  Choctaw  County,  and 
to  allow  him  for  his  services,  expenses,  etc..  In 
the  premises,  83^  per  cent  of  any  further  suma 
he  may  recover  and  pay  over  for  the  benefit  of 
the  National  Treasurr  on  said  account" 

Subsequently,  on  May  17,  1866,  Carver  sub- 
mitted to  the  Secretary  of  the  Treasury  a  com- 
munication signed  by  himself,  ahowing  that 
the  amount  really  due  the  Government  on  coU 
ton  collected  was  ^04,348. 85,instead  of  $90,000, 
and  asked  the  decision  of  thatofllcer  "^Vhetlle^ 
said  balance  of  $4,343.36  shall  be  collected,  or 
whether,  under  all  the  circumstances,  said  bal- 
ance shall  be  relinquished."  On  June  14,  1866, 
Carver  paid  said  balance  of  $4,343.35  to  the 
provos^mar8hal  of  Alabama,  who,  by  order  of 
the  Secretary  of  the  Trouuxr,  paid  to  htm  the 
sum  of  $1,414.46. 

The  present  action  was  commenced  by  Car- 
ver on  December  15,  1871.  It  proceeds  upon 
these  grounds;  that  the  charges  against  him'be- 
fore  the  military  commission  were  false  and 
feigned;  that  the  military  commission  by  which 
he  was  tried  was  without  jurisdiction  in  the 
premises,  since  he,  not  being  in  the  military 
service,  nor  a  contractor  for  military  arms  or 
supplies,  was  not  subject  to  trial  otherwise  than 
in  me  civil  courts;  also,  that  its  proceedings 
were  wholly  unauthorized,  illegal  and  void.  For 
these  reasons,  he  claimed  that  an  action  as  upon 
implied  promises  and  contracts  had  accrued  to 
him  against  the  United  States  for  money  had 
and  received  to  his  use  and  benefit;  and  for  the 
said  sum  of  $90,000  he  prayed  judgment  His 
petition  was  dismissed. 

The  claim  of  appellant  is  entirely  without 
merit.  Under  the  findings  of  fact,  wliich  this 
court  must  accept  as  true,  it  is  unnecessary  to 
consider  any  question  involving  the  authority 
and  jurisdiction  of  the  military  commission  be- 
fore which  the  claimant  was  arraigned,  and  by 
means  of  wbldi  the  Gtoveniment  compelled  him 
to  pay  intoItsTreasury  the  sum  of  $90,000;  for, 
if  It  were  conceded  that  Carver  was  not  subject 
to  be  tried  in  that  mode,  and  that  the  entire  pro-  rAi 
ceedings  against  him  were  illegal  and  void,  it 
yet  appears,  that,  after  his  release,  he  volunta- 
rily conceded  that  there  was  justly  due  from 
him  to  the  Government  a  larger  sum  than  he 
had  paid;  and,  upon  the  basis  of  that  conces- 
sion, he  secured  a  credit  upon  his  accounts  for 
the  amount  he  had  so  paid,  receiving,  out  of  the 
balance,  admitted  to  be  due  from  and  charge- 
able to  him,  the  sum  of  $1,414.46.  We  can  m.- 
a^ne  no  reason  why  It  was  not  competent  for 
him,  without  reference  to  the  legality  of  the 
the  proceedings  before  the  military  commission, 
to  come  to  an  understanding  wltb  the  author- 
ized ofllcers  of  the  Government,  substantially 
upon  the  basis  suggested  by  him  and  acceded 
to  by  them.  Even  if  the  original  payment  to 
the  Government  was  under  duress,  he  had  the 
rij^t,  nibflequently«  to  agree,  u  hfl  did,  that 
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whet  the  GoTemmeot  coerced  him  to  pay  was, 
in  fact,  fairly  due  upon  s  proper  Bettlement  of 
hia  accounts.  And  whni,  by  way  of  supple- 
ment to  and  in  execution  of  that  agreement, 
he  accepted,  aa  compensation  for  his  services, 
cr  as  a  gratuity,  a  portion  of  the  balance  justly 
due  from  him,  he  is  estopped  to  raise  any  ques- 
tion ns  to  the  legality  of  the  methods  employed 
to  collect  from  mm  what  should  have  been  paid 
without  compelling  the  Oovemment  to  expend, 
for  its  collection,  the  Ivge  sum  that  was  al- 
lowed Moulton  for  his  services. 

The  judgment  ia  ^rmed. 

Ttueoopr.  Test: 

James  H.  U oKenner,  Clerk,  Sup.  Court,  C  a 


W.  L.  ROBB.  Plff.  in  Err., 
z. 

P.  CONNOLLY, 
(Sea  8.  a.  Reporter^  ed.,  6Si-«IO.) 

J^gntt,  toAm  not  officer  of  U.  S.— jurisdiction  of 
IMereU  Courts  in  imiing  habeas  corpus — 
power  of  States  to  incite  into  cause  of  ro- 
$traint  of  liberty, 

*1.  An  Bgeut,  appolDt«d  by  t^a  9tatQ  In  which  a 
fufflti%-e  from  Juidce  stands  chsrse^l  wttfa  crime,  to 
reodvc  siicb  fugitive  from  fbe  State  bv  whiob  be  Is 
surreodered,  ta  not  aa  oflloer  of  th«  unltod  gtatca 
wltblD  Cbe  meaalnir  Of  f onnar  adJuiUoailDiifl  of  tbla 
Court. 

S.  OoDKToes  Qot  Qodegrtabea  to  Invest tta«  Ju- 
dicial tnbunalt  ot  the  Unltsd  Staus  with  exolutuve 
Jjurlsdlction  of  iwuinc  writs  of  hai>r:(u  oorjna  la  pro- 
wwUngs  tbt  the  anest  of  f usltl  ves  irata  /usUCeCHnd 
tttAtrtMUYerT  tq  tbeautlioiiflee  of  Lba  BtatQ  In  wmoh 
'(■i^  stand  dbarxwl  witb  eiiine> 

B.  Bub>Bot  to  tba  elusive  and  paiazaonnt  au- 
thority of  tlie  KBtloQid  Oovemmuiil  bj"  Itg  own  Ju- 
df  dial  tribunals  to  deterntae  wbetber  persons  held 
la  cuBtDdr,  bj  ButtaoritT  of  tba  oonrta  fd  tke  United 
Btaiea  or  bfoaaaalmtamm  suoh  wurA,  or  by 
«aofln  of  OanitvMWiunantaiounA  tinder  lu 
litin,  SM  »  held  u  ea^mat^  witA  bw,  the  atatw 
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AilmUtted  Apr.  7, 1884.   Decided  Map  f.  1884. 

FERHOn  to  the  Supreme  Court  of  Califor- 
nia. 

The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 

Messrs.  H.  O.  Slebert  and  A^ed  Clarke, 
for  plaintiff  in  error. 

Mr.  A.  C.  Searle*  for  defendant  in  error. 

Mr.  Juttiee  Harlaa  delivered  the  opinion 

•of  the  court: 

On  the  20th  day  of  November,  1888,  one  C. 
H.  Bayley  was  arrested  in  the  City  of  San 
Trancisco,  California,  and  delivered  to  W .  L. 
Kobb,who  had  been  empowered  by  the  Govern- 
or of  the  State  of  Oregon  to  take  and  receive 

*Head  notes  hj  Mr.  Justice  Hablah. 

Note.— guettUms  man  be  considered  on  tptit 
of  habeas  corpus.  See  note  to  Sx  ports  Oarll,  108  U. 
8.,XXVlI.,a& 
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him  from  the  proper  authorities  of  the  State  of 
California  ana  convey  him  to  the  former  State, 
to  be  there  dealt  with  according  to  law. 

The  arrest  and  delivery  were  in  pursuance  of 
the  warrant  of  &e  Governor  of  California,  as 
follows: 

"  State  of  California,  Executive  Department. 
The  People  of  the  State  of  California,  to  any 
sheriff,  constable,  marshal  or  policeman  of 
this  State,  greeting: 

Whereas,  it  has  been  represented  to  me  bj 
the  Governor  of  the  State  of  Oregon  that  C,  H. 
Bayley  stands  charged  with  the  crime  of  em- 
bezzlement, committed  in  the  Coiinty  of  Clat- 
sop, in  said  State,  and  that  he  has  fled  from  the 
justice  of  that  State  and  has  taken  refuge  in  the 
btate  of  California ;  and  the  said  Governor  of 
the  State  of  Oregon  havine,  inpursuAnceaf  the 
Constitution  and  laws  of  tne  United  States,  de- 
manded of  me  that  I  shall  cause  the  siud  C,  H. 
Bayley  to  be  ai'rested  and  delivered  to  W.  L, 
Robb,  who  is  authorized  to  receive  him  into  his 
custody  and  conv^  him  back  to  said  State  of 
Oregon; 

And  whereas,  the  said  representation  and  de- 
mand is  sccompanied  a  certified  copy  of  the 
information  filed  in  the  office  of  the  justice  of 
the  peace  of  the  precinct  of  Astoria,  Clatsop 
County,  State  of  Oregon,  whereby  the  said  C. 
H .  Bayley  stands  charged  with  said  crime,  and 
with  having  fied  from  ssid  State  and  taken  ref- 
uge in  the  State  of  California,  which  is  cf»tf-  [C 
fled  by  the  Governor  of  the  State  of  Oregon  to  be 
authentic; 

Tou  are,  therefore,  required  to  arrest  and  se- 
cure the  said  C.  H.  Bayley.  wherever  he  may 
be  found  within  this  State,  and  to  deliver  him 
into  tlie  custody  of  the  said  W.  L.  Robb,  to  be 
taken  back  to  the  State  from  which  he  fied,  pur- 
suant to  the  said  requisition,  he,  the  said  W.  L. 
Robb,  defraying  all  costs  and  expenses  incurred 
fn  the  arrest  and  securing  of  said  fugitive.  Yon 
will  make  return  to  this  dntartment  of  the  man- 
ner in  which  this  warrant  has  been  executed. 

In  witness  whereof  I  have  hereunto  set  my 
hand  and  caused  the  great  seal  of  the  State  to 
be  affixed,  this,  the  twentieth  day  of  November, 
in  the  year  of  our  Lord  one  thousand  eight  hmi- 
dred  and  eighty-three. 

[Sod.]  George  Stoneman, 

Oovemor  of  the  State  of  Califomia, 
]^  A.  E,  ShaUuck,  I)epu^. 
By  the  Governor: 
Thos.  L.  Thompson,  Seentarjf  tfStiUe.' 

Bayley  sued  out  a  writ  othaAeaaeorj>v$  from 
the  Judge  of  the  Superior  Court  for  the  City  and 
County  of  San  Francisco,  directed  to  Robb,  and 
commanding  him  to  have  the  body  of  the  peti- 
tioner before  said  Judge,  together  with  the  time 
and  cause  of  his  detention,  etc.  His  apffilicatlfm 
for  the  writ  proceeded  upon  the  ground  that  the 
imprisonment  and  detention  were  Illegal,  la 
that  "No  copy  of  an  indictment  found,  or  «f-  - 
fidavit  made,  "before  a  magistrate,  charring  pe-  — 
titioner  with  any  crime,  was  produced  to  theoi 
■.Governor  of  Califomia  and,  consequently,  thai^ 
the  warrant  of  arrest  was  issued  without  rnni  m  _ 
pltance  with  the  Act  ot  Congress." 

Robb  made  return  that  he  held  Baylei^a 
"  under  the  authority  of  the  United  States,^' 
evidence  whereof  he  produced  a  copy  of  tlMlB 
warrant  of  the  Governor  of  California,  with 
Qommisrion  from  the  Qovemw  of  Oregon,  mm.v^ 

Digitized  by       O OQ I C 


1888. 


ROBB  T.  COKHOLLT. 


thoming  Mm  to  t^e  and  recdve  the  prisoner, 
as  a  fugitive  from  Justice.  He  refused  "To 
produce  said  0.  H .  Baylej,  on  the  ground  tlial, 
under  the  laws  of  the  United  States,  he  ought 
not  to  produce  said  prisoner,  because  the  hon- 
[•27j  orable  superior  court  has  no  power  or  author- 
ity to  proceed  in  the  premises."  For  this  re- 
fusal, the  court  finding  that  the  body  of  the  pe- 
titioner could  be  produced,  Robbwas  adjudged 
guilty  of  contempt  of  court,  and  by  order  of  the 
Judge  he  was  arrested  by  the  sheriff  and  com- 
mitted to  jail  "Until  he  obeys  said  writ  and 
produces  the  body  of  tlie  said  C .  H.  Bayley,"  or 

until  he  be  ouierwise  legally  discharged  " 
He  thereupon  sued  out  a  wnt  of  habeat  corpuM 
from  the  Supreme  Court  of  California.  His  ap- 
plication  proceeded  on  the  ground  that  Bayley 
was  in  his  custody  '  'Under  and  by  virtue  Of  the 
authority  of  the  United  States,  and  tiiat  said 
superior  court  had  no  jurisdiction  to  proceed  in 
the  premises,"  and  "hisfRobb's)  imprisomnent 
is  contrary  to  the  laws  of  the  United  States  and 
in  excess  of  the  jurisdiction  of  said  court." 
Upon  hearing,  the  writ  was  dismissed  and  Itobb 
remanded  to  tiie  custody  of  the  sheriiT. 

"  It  is  no  part  of  our  duty,"  said  the  Supreme 
Courtof  Camomia,  "to decide  whether  theau- 
thority  under  which  Bobb  holds  the  prisoner 
Bayley  is  sufficient  or  not.  Neither  is  it  in- 
cumbent on  us  to  decide  whether  Bayley  is  held 
under  the  authority  of  tbe  United  Rtat^,  and  if 
80,  how  far  it  is  competent  for  the  court  below 
to  inquire  Into  tbe  legality  of  the  proceedings 
under  which  he  Is  held.  Whether  an  affidavit 
or  iDdlctment  must  accompany  the  requisition 
or  not;  whether  the  recitals  in  the  Governor'a 
warrant  of  arrest  are  conclusive  or  simply  pn'ma 
fade  evidence  of  the  facts  they  recite,  all  these 
are  matters  for  the  consideration  of  the  court  is- 
suiu^  tbe  writ  and  before  whom  the  prisoner  is 
to  be  brought.  The  only  inquiir  in  this  case  re- 
lates to  the  power  of  the  court  below  to  compel 
tfttf  producUon  €f  the  bo^  of  the  prisoner  before 
it,  so  that  the  cause  of  his  impzisonment  and  de- 
tcution  can  be  inquired  into,  and  on  this  point 
we  have  no  doubt.  It  was  not  the  duty  of  the 
court  issuing  the  writ,  nor  was  it  obliged  to  ac- 
cept as  true,  the  return  of  the  party.  It  was 
within  the  jurisdiction  of  the  court,  at  least,  to 
inquire  into  the  facts  of  the  case  and  the  alleged 
cause  of  detention,  and  to  this  end  it  was  proper 
that  the  prisoner  diould  be  brooght  Into  the 
presence  of  the  court,  In  obedience  to  the  com- 
mand of  the  writ,  whereupon  the  prisoner 
[608]  would  have  had  a  right  to  traverse  tbe  return. 
People  r.  Donohue,  84  N,  Y.,  488;  PcopU  v. 
Brady,  56  Id.  183;  Narria  v.  Newton,  5  McLean, 
99;  State  v.  SeMemn.  4  Harr.  (Del.),  677.  ThU 
the  petitioner  refused  to  do,  and  by  such  re- 
fusal was  guilty  of  a  contempt  of  court. " 

From  the  judgment  dismissing  tbe  writ  and 
remanding  Robb  to  Uie  custody  of  tbe  sheriil, 
he  has  prosccutt-d  the  present  writ  of  error. 

For  uie  purpose  of  giving  effect  to  the  2d  sec- 
tion of  article  4  of  the  Conetitution  of  the  Unit- 
ed States,  declaring  that  "  A  person  charged  In 
any  State  with  treason,  felony  or  other  crime, 
who  shall  See  from  justice  and  be  found  in  an- 
other State,  shall,  on  the  demand  of  the  execu- 
tive authority  of  tbe  State  from  which  he  fled, 
be  delivered  up  to  be  removed  to  the  State  hav- 
ing jurisdiction  of  the  crime,"  Congress  passed 
the  Act  of  February  IS,  1798,  in  relation  to 
111  V.  S. 


fugitives  from  justice.  1  Stat  at  L.,  803.  The 
provisions  of  its  1st  and  2d  sections  have  been 
re^nacted  in  sections  S278  and  5279  of  the  Re- 
vised Statutes,  which  are  as  follows: 

"Sec.  5278.  Whenever  the  executive  author- 
ity of  any  State  or  Territory  demands  any  per- 
son as  a  fugitive  from  justice,  of  the  executive 
authority  of  any  State  or  Territonr  to  which 
such  person  has  fled,  and  shall  produce  a  copy 
of  an  indictment  found  or  an  affidavit  made  be* 
fore  a  magistrate  of  any  State  or  Territray, 
charging  the  person  demanded  with  having 
committed  treason,  felony  or  other  crime  certi- 
fied as  authentic  by  the  Governor  or  Chief  Mag^ 
istrato  of  the  State  or  Territory  from  whence 
the  person  so  charged  has  fled,  it  shall  be  the 
duty  of  the  execuuve  authority  of  the  Stete  or 
Territ(U7  to  which  inch  person  has  fled  to,  cause 
him  to  be  arrested  and  secured  and  cause  no- 
tice of  the  arrest  to  be  given  to  the  executive 
authority  making  such  demand  or  to  the  u;ent 
of  such  authority  appointed  to  receive  the  fugi- 
tive,  and  to  cause  the  fugitive  to  be  delivered  to  -829] 
such  agent  when  he  shall  appear.  If  no  such 
agent  appear,  within  six  months  from  the  time 
of  the  arrest,  the  prisoner  may  be  discharged. 
All  coste  or  expenses  incurred  in  the  appre- 
hending, securing  and  transmitting  such  fugi- 
tive to  the  State  or  Territory  making  such  de- 
mand, shall  be  paid  by  such  State  or  Territory. 

Sec.  6279.  Any  agent  so  appointed  who  shall 
receive  the  fugitive  into  his  custody,  shall  be 
empowered  to  transport  him  to  the  State  or 
T^itoiy  from  which  he  has  fied.  And  every 
person  who,  by  force,  sets  at  liberty  or  rescues 
the  fugitive  from  such  agent  while  so  trann)ort> 
ing  hfm,  shall  be  fined  not  more  than  $600  or 
imprisoned  not  more  than  one  year." 

The  penal  Code  of  California,  in  conformity 
with  the  Constitution  of  that  State,  provides,  in 
reference  to  the  Superior  Court  of  the  City  and 
County  of  SanFnmciaco,  that  "Said  courtand 
their  judges,  or  any  of  uem,  shall  have  power 
to  issue  writs  of  mandamuM,  certiorari,  prohibi- 
tion, quo  wtrranto  and  habeae  eorput,  on  petiUon 
by  or  on  behalf  of  any  person  in  actual  custody 
In  their  respective  counties." 

The  authority  and  duty  of  the  Judge  of  that 
court  to  Issue  a  writ  of  Jiabeai  eorpua  upon  Bay- 
ley's  application,  Is  not  disputed  in  argument. 
But  the  contention  of  the  plaintiff  in  error  is, 
that,  in  receiving  and  holding  Bayley  for  tiie 
purpose  of  transporting  him  to  Oregon,  he  was 
and  is  acting  under  the  authority  and  executing 
the  power  of  the  United  States;  and,  therefore, 
that  neither  the  Superior  Court  of  San  Fran- 
cisco nor  one  of  Its  judges  could  legally  compel 
him  to  produce  the  prisoner,  or  commit  him,  as 
for  contempt,  tor  refusing  to  do  so.  If  that 
court  was  without  jurisdiction,  1^  reason  at  the 

{laramount  authority  of  the  Constitution  and 
aws  of  tbe  United  Statwto  compel  the  plaint- 
iff in  error,  in  response  to  the  writ  of  nabeae 
eorpue,  to  produce  the  prisoner,  then  his  com- 
mittal for  contempt  was  the  denial  of  a  right. 

Erivilege  and  immimity  secured  by  tbe  supreme 
iwof  the  land.  The  claim  bv  the  plaintiff  in 
error  that  there  was  such  a  aeulal,  constitutes 
the  foundation  of  our  jurisdiction. 

It  is  contended  tbattheprinclplesannotmced 
In  Abteman  v.  Booth,  and  U.  S.y.  Booth,  21  Bote., 
606  res  U.  8.,  XVL.  lOQland  in  TarH^e  Gate,  numi 
,18  TraK.,897  [SOU.  8..  XX..  597],  sustain  tbe  ^^''^ 
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refasal  of  the  plaintiff  In  error  to  produce  the 
priKmer.  The  soundness  of  this  iposldon  will 
be  the  mibjecl  of  oar  first  inquiry. 

In  Jiteman  t.  Sooth,  the  geodfal  question 
was  as  to  the  authority  of  s  justice  of  the  Su- 
preme Court  of  WisconsiD,  upon  a  writ  of  ha- 
oeat  eoTput,  to  compel  the  Marshal  of  the  United 
States  to  produce  the  bodr  of  one  committed  to 
his  custody  by  an  order  oi  a  Commissioner  of  a 
Circuit  Court  of  the  United  States,  for  failing 
to  give  bail  for  his  appearance  in  the  District 
Court  of  the  United  States  for  that  State,  to  an- 
swer a  charge  of  having  violated  the  provisions 
of  the  Fo^tlve  Slave  Act  of  September  18, 
1850,  In  other  words,  a  Judge  of  tne  Supreme 
Court  of  the  State  claimed  and  exercised  the 
right  to  supervise  and  annul  the  proceedings  of 
that  Commissioner,  and  to  discharge  a  prisoner 
committed  by  him  for  an  offense  agamst  the 
laws  of  Uie  General  Government,  In  U.  8.  v. 
Booth,  the  onestion  wasas  to  the  anthoritv  of  a 
J ustice  of  the  Supreme  Court  of  the  same  State, 
upon  a  writ  of  habetu  eorpu$,  to  discharge  one 
in  custody,  under  a  Judgmeut  of  the  District 
Court  of  the  United  Slates,  lo  which  he  had 
been  indicted  for  an  offense  against  the  laws  of 
the  United  States,  and  by  which  he  bad  been 
sentenced  to  be  tinprlsoned  for  one  month,  to 
pay  a  fine  of  $1,000  and  costs  of  prosecution, 
and  to  remain  m  custody  until  the  sentence  was 
complied  with.  The  authority  claimed  by  the 
Justice  who  Issued  the  writ  and  discharged  the 
prisoner  was  affirmed  by  the  Supreme  Court  of 
the  State  and  hence,  as  was  said,  the  State  Court 
claimed  and  exercised  jurisdiction  over  the  pro- 
ceedings and  tadgment  of  a  District  Court  of 
the  Umted  Stues  mi,  upon  asummary  and  col- 
lateral  iffoceedlog,  bv  nab«u  corpus,  set  aside 
and  annulled  Its  juoigment  and  discharged  a 
prisoner  who  had  oeen  tried  and  found  guilty 
of  an  offense  against  the  laws  of  the  United 
States,  and  sentenced  to  imprisonment  by  the 
district  court.  21  How..  018,  514  [6S  U.  8.. 
XVI.,  173]. 

It  was  held  that  no  nush  paramount  power 
existed  In  any  State  or  her  tribunals,  since  its 
existence  was  inconsistent  with  the  supremacy 
of  the  General  Government,  as  defined  and  lim- 
ited by  tbe  Constitution  of  the  United  States  and 
the  laws  made  in  pursuance  thereof,  and  could 
[631]  not  be  recoenized  without  bringing  within  the 
control  of  Uic'States,  the  entire  ^minal  Code  of 
the  United  States  including  all  offenses  from 
the  highest  to  the  lowest,  involviog  imprison- 
ment as  a  part  of  the  punishment  inflicted. 
While  the  sovereignty  of  the  State  within  its 
territorial  limits  to  a  certain  extent  was  con- 
ceded, that  sovereignty,  the  court  adjudged, 
was  so  limited  and  restricted  by  Uie  supreme 
law  of  the  land,  Uiat  tbe  sphere  of  action  ap- 
propriated to  the  United  States  was  as  entirely 
wgrond  the  reach  of  the  judicial  process  Issued 
by  a  state  judge  or  a  state  court,  as  the  pro- 
ceedings in  one  of  the  States  were  beyond  the 
reach  of  the  process  of  the  judicial  tribunals  of 
another  State. 

"We  do  not  question,"  said  this  court,  "  the 
authority  of  a  state  court,  or  judge,  who  is  au- 
thorized by  the  laws  of  the  State  to  issue  the 
writ  of  Aoisot  eorput,  to  Iwue  it  In  any  case 
where  the  party  Is  imprisoned  within  Its  territo- 
rial llmita^  movided  it  does  not  appear,  when 
the  appUcaoon  Is  mode,  that  the  person  impris- 
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oned  Is  In  custo^  under  the  authority  of  the 
United  States.  The  court  or  Jwlce  has  a  ris^ 
to  inquire,  in  thbmode  of  prooeeoing,  forwSat 
cause  and  Ity  what  authority  the  prisoner  la  con- 
fined within  the  territorial  limits  of  the  state 
sovereignty.  And  it  is  the  du^  of  the  marshal 
or  other  person  having  the  custody  of  the  pris- 
oner, to  make  known  to  the  judge  or  court,  by 
a  proper  return,  tbe  authority  by  which  he  holds 
him  In  custody.  This  right  to  inquire  Ij  moo- 
ess  at  Aoftsor  corpus,  and  the  duty  of  tiie  tmoer 
to  make  a  retnzn,  grows,  necessarily,  outof  the 
complex  character  of  our  government,  and  the 
existence  of  two  distinct  and  separate  80va«ign- 
tiea  within  the  same  territorial  space,  each  of 
them  restricted  hi  its  powers  ana  each,  within 
its  sphere  of  action  prescribed  by  the  Constitu- 
tion of  the  United  States,  independent  of  the 
other.  But,  after  the  return  Is  made  and  the  state 
judge  or  court  judicially  iqiprised  that  thepar^ 
b  in  custody  under  the  anuorityid  theUnitea 
States,  they  can  proceed  no  further.  Th^  then 
know  that  the  prisoner  is  within  the  domluiim 
and  jurisdiction  of  another  government  and 
that  neither  the  writ  of  habeat  corpus  not  any 
other  process  Issued  under  state  authori^ 
can  pass  over  the  line  of  division  between  the 
two  sovereignties.  He  Is  then  within  the  do- 
minion and  exclusive  jurisdiction  (tf  the  United  [632] 
States.  If  he  has  committed  an  offense  against 
their  laws,  their  tribunals  alone  can  punish  him. 
If  he  is  wrongfully  Imprisoned,  their  iudlcial 
tribunals  can  release  him  and  afford  him  re- 
dress. And  although,  as  we  have  said,  it  is  the 
duty  of  the  marshal  or  other  person  holding 
him,  to  make  known,  bj  a  proper  return,  the 
authority  under  whldi  he  detains  blm,  it  Is  at 
the  same  time  imperatively  his  duty  to  obey  the 
process  of  tbe  United  States,  to  hold  the  prison- 
er in  custody  under  It  and  to  refuse  obedience 
to  the  QUID  date  or  process  of  any  other  govem- 
meot.  And,  consequently,  it  is  his  duty  not  to 
take  the  prisoner,  nor  suffer  him  to  be  taken,  be- 
fore a  state  judge  or  court  upon  a  habea$eorpu» 
Issued  under  state  authori^.  Ko  state  judge  or 
court,  after  they  are  judicially  informed  that 
the  party  is  Imprisoned  under  the  authori^  of 
the  United  States,  has  any  rij^t  to  interfere 
with  him,  or  to  require  him  to  be  brought  be- 
fore them.  And  if  the  authority  of  a  State,  In 
the  form  of  judicial  process  or  otherwise,  should 
attempt  to  control  tlie  marshal  or  other  autiior- 
ized  officer  or  agent  of  the  United  States,  In  any 
respect,  in  tbe  custody  of  his  prisoner.  It  wou3 
be  his  duty  to  resist  it  and  to  call  to  his  aid  any 
force  that  might  be  necessary  to  maintain  the 
authority  of  law  against  illegal  interference. 
No  judicial  process,  whatever  form  it  may  as- 
sume, can  have  any  lawful  authority  outside  of 
the  limits  of  the  jurisdiction  of  the  court  or 
judge  whom  it  is  Issued;  and  an  attempt  to 
enforce  It  bOTond  these  boundaries  Is  noudng 
lea  than  lawless  violence."  21  How.,  628  [flS 
U.  S.,  XVI.,  175]. 

Before  considering  the  scope  and  effect  of 
that  decision.  It  is  proper  to  examine  TarlUa 
Gate  [tuprd],  which  is  also  relied  on  to  sup- 

S>rt  the  proposition  that  the  Judge  of  the  State 
ourt  was  without  jurisdiction  to  compel  the 
plaintiff  In  error  to  produce  the  body  of  the  al- 
leged fugitive  from  justice.  In  that  case  tbe 
question  was  whether  a  judicial  officer  of  a  State 
or  a  Commissioner  of  a  State  Court  had  juris- 
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diction,  upon  habeas  eorpui,  to  inquire  into  tbe 
validity  of  tbe  enlistment  of  soldiers  in  the  mil- 
itary service  of  the  United  States,  and  to  dis- 
cbarge them  from  such  service  when,  In  his 
judgment,  their  enlistinent  had  not  been  made 

l«1  In  conformity  with  law.  "  It  is  evident,"  said 
the  court,  "  if  such  jurisdiction  may  be  exer- 
cised by  any  Judicial  officer  of  a  State,  it  may 
be  exercisea  by  the  Court  Commissioner  within 
the  county  for  which  heisappointed;  and  if  it 
may  be  exercised  with  reference  to  soldiers  de- 
tained in  the  military  service  of  the  United 
States,  whose  enlistment  is  allied  to  have  been 
tilery  made.  It  may  be  exercised  with  refer- 
ence to  persons  employed  in  any  other  depart- 
ment of  the  public  service  w  ben  their  illegal  de- 
tention is  asserted.  It  may  be  exercised  io  all 
cases  where  parties  are  held  under  the  author- 
ity of  the  United  States,  whenever  the  invalidity 
of  the  exercise  of  that  autbcnitr  is  affirmed. 
The  jurisdiction,  if  it  exist  at  all,  con  only  be 
limited  In  its  application  by  the  legislative  pow- 
er of  the  State.  It  may  even  reach  to  parlies 
imprisoned  under  sentence  of  the  national 
courts,  after  regular  indictment,  trial  and  con* 
viction,  for  oucnscs  against  the  laws  of  the 
United  States."  13  Wall.,  402  [80  U.  S.,  XX., 
6981.  The  grounds  of  tbe  decision  in  AbUrmn 
V.  BotOh,  and  U.  8.  v.  Booth  were  fully  exam- 
tned,  and  the  conclusion  reached  is  indicated  in 
the  following  extract  from  the  opinion:  "State 
judges  and  state  courts,  authorized  by  laws  of 
their  States  to  issue  writs  of  habeas  corptt»,h&Ye 
undoubtedly  a  ri^ht  to  issue  the  writ  io  any 
case  when  a  party  la  alleged  to  be  illegally  con- 
fined within  their  limits,  unless  it  appear,  upon 
his  application,  that  he  is  confined  under  the 
authon^  or  claim  and  color  of  the  authority  of 
the  United  States,  by  an  officer  of  tliat  govern- 
ment. If  such  fact  appear  upon  the  application 
the  writ  should  be  refused.  If  it  do  not  appear, 
the  Judge  or  court  issuing  the  writ  has  a  right 
to  inquire  into  the  cause  of  imprisonment,  and 
ascertain  by  what  authority  the  person  is  held 
within  the  limits  of  the  State ;  and  it  Is  the  duty 
of  the  marshal  or  other  officer  having  the  cus- 
tody of  tbe  person,  to  give,  by  a  proper  return, 
Infornution  in  thlsrespect.'*  Alluding  to  the  fact 
that  the  language  used  in  AUeman  v.  Booth  and 
U.  S.  V.  Booth  had  been  construed  by  some  as  ap- 
plying only  tocaseswhere  a  person  is  held  in  cus- 
tody under  the  undisputed  lawful  authority  of 
tbe  United  States,  as  distinguished  from  his  im- 
prisonment under  mere  claim  and  color  of  such 
authority,the  court  rejected  any  such  limitation 

4]  upon  thedecisionsinuuHecoses.andsaid:  "All 
that  is  meant  by  the  language  i^ed  is,  that  the 
State  Judge  or  State  Court  should  proceed  no 
further  when  it  appears,  from  tbe  application  of 
the  party,  or  the  return  made,  that  uie  prisoner 
Is  held  by  an  officerof  the  United  States  under 
what,  in  truth,  purports  to  be  the  authority  of 
the  United  States;  that  Is,  an  authori^,  the  vsr 
lidlty  of  which  Is  to  be  determined  by  the  Con- 
stitution and  laws  of  the  United  States.  If  a 
party  thus  held  be  illegally  imprisoned,it  is  for 
tbe  courts  or  judicial  otncera  of  the  United  Stat«s 
and  those  courts  or  officers  alone,  to  grant  him 
release."  It  was  adjudged  that  the  state  court 
commissioner  was  without  jurisdiction  to  issue 
tiie  writ  for  the  discharge  of  the  prisoner  in  that 
case,  because  it  ^>penrea,  upon  the  application 
presented  for  the  writ,  that  *'Tbe  {Ruoner  -wu 
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held  by  an  officer  of  the  United  States,  under 
claim  and  color  of  the  authority  of  the  United 
States,  as  an  enlisted  soldier  mustered  into  the 
military  service  of  the  National  (Government ; 
and  the  same  Information  was  imparted  to  the 
commissioner  by  the  return  of  the  officer." 

From  this  review  of  former  decisions,  it  is 
clear  that  the  question  now  presented  has  never 
been  determined  by  this  court  In  Ableman  v. 
Booili,  tlie  prisoner,  as  we  have  seen,  was  held 
In  custody  an  officer  (tf  the  United  States, 
under  a  warrant  of  commitment  from  a  Com- 
missioner of  a  Circuit  Court  of  the  United 
States,  for  an  offense  against  the  laws  of  the 
Genei^  Government.  In  U.  8.  v.  Booth,  he  was 
in  custody  in  pursuance  of  a  judgment  of  a 
Court  of  the  United  States  founded  upon  an  in< 
dictment,  charging  him  with  an  offense  against 
the  laws  of  the  United  States.  In  Tarbit^t  Cam, 
the  person  whose  discharge  was  sought  was  held 
as  an  enlisted  soldier  of  the  army,  by  an  officer 
of  that  army  acting  directly  under  the  Constitu- 
tion and  laws  of  £e  United  States. 

No  such  questions  are  here  presented,  unless 
it  be,  as  claimed,  that  the  plaintiff  in  error  is, 
within  the  principles  of  former  adjudications, 
an  officer  of  the  United  States,  wielding  the  au- 
thority and  executing  the  power  of  the  Nation. 
We  are  all  of  o^dnlon  that  he  was  not  such  an 
officer,  but  was  and  Is  simply  an  agent  of  tbe 
State  of  Oregon,  invested  with  authority  to  re- 
ceive, in  her  oehalf ,  an  alleged  fugitive  from  the 
justice  of  that  State.  By  the  very  terms  of  the 
statute  under  which  the  executive  authority  of 
Oregon  demanded  the  arrest  and  surrender  of 
the  fugitive,  he  is  described  ns  the  "  agent  of 
such  authority."  It  is  true  that  the  executive 
authority  of  the  State  in  which  the  fugitive  haa 
taken  refuge,  is  under  a  duty  imposed  by  the 
Constitution  and  laws  of  the  United  States,  to 
cause  his  surrender  upon  proper  demand  by  the 
executive  authority  of  the  State  from  whiui  he 
has  fled.  It  is  equally  true  that  the  authority  of 
the  agent  of  the  demanding  State  to  bring  the 
fugitive  within  Its  territorial  limits^  is  expressly 
conferred  by  the  statutes  of  the  IJnItea  States 
and,  therefore,  while  so  transporting  him.  he  is, 
in  a  certain  sense,  in  the  exercise  of  an  aulhoriQr 
derived  from  the  United  States.  But  these  cir- 
cumstances do  not  constitute  him  an  officer  of 
the  United  States,  within  the  meaning  of  for- 
mer decisions.  He  is  not  appointed  by  the 
United  States  and  owes  no  duty  to  the  National 
Government,  for  a  violation  m  which  he  may 
be  punished  by  its  tribunals  or  removed  from 
office.  His  authority,  in  the  first  instance, 
comes  from  the  State  in  which  the  fugitive 
stands  charged  vrith  crime.  He  is,  in  every  sub- 
stantial sense,  her  agent,  as  well  in  receiving 
custody  of  the  fugitive,  as  in  transporting  him 
to  the  State  under  whose  commission  he  is  act- 
ing. What  he  does.  In  execution  of  that  au- 
tiiority,  is  to  the  end  that  the  violation  of  the 
laws  of  his  State  may  be  punished.  The  fugitive 
is  arrested  and  transported  for  an  ofi'ense 
against  her  laws,  not  for  an  offense  against  the 
United  States.  The  essential  difference,  there- 
fore, between  the  cases  heretofore  determined 
and  the  present  one  is,  that  iu  the  former,  the 
judicial  authorities  of  Uie  State  claimed  and  ex- 
ercised the  right,  upon  haiMot  corpus,  to  release 
persons  held  in  custody  in  pursuance  of  the 
judgment  of  a  Court  (rf  the  United  States,  or  by 
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order  of  a  Circuit  Court  Commissioner,  or  hy 
officers  of  the  United  States  in  execuaon  of 
their  laws;  while,  in  the  present  case,  the  person 
who  sued  out  the  writ  was  in  custody  of  an 
agent  of  another  State,  duzged  with  an  oftense 
a^inst  her  laws. 

Underiylnff  the  entire  annimeiit  in  behalf  of 
the  plainttflmernn' is  the  Idea  that  the  Judicial 

[636]  tribuoals  of  the  States  are  excluded  altogether 
from  the  consideration  and  determination  of 
questions  involving  an  authoritv  or  a  right, 
privilege  or  Immuni^,  derived  irom  the  Con- 
stitution and  laws  of  the  United  States.  But 
this  view  is  not  sustained  by  the  statutes  defin- 
ing and  regulating  the  jurisdiction  of  the  Courts 
of  the  United  States.  In  otaUishing  those 
ooorts,  Congress  has  taken  care  not  to  ezctode 
the  Jurisdicnon  of  the  State  Courts  from  every 
case  to  which,  by  the  Constitutioo,  the  judicial 
power  of  the  Umted  States  extends.  In  the  Ju- 
diciary Act  of  1789  [1  Stat  at  L.,  78],  it  Is  de- 
clared that  the  Circuit  Courts  of  the  United 
States  shall  have  original  cognizance, ' '  concur- 
rent with  the  courts  of  the  several  States/'  of  all 
suits  of  a  civil  nature,  at  common  law  or  in 
equitr,  invt^ving  a  oa^ain  amount,  in  which 
the  United  States  are  plaintiffs  or  petitioners,  or 
an  alien  is  a  par^,  or  the  suit  is  between  a  cit- 
izen of  the  State  where  the  suit  is  brought  and 
a  citizen  of  another  State.  By  section  711  of  the 
Revised  Statutes  of  the  United  States,  as 
amended  by  the  Act  of  February  18,  1876  [18 
Stat  at  L..  816],  jurisdiction,  exclusive  of  the 
courts  of  the  several  States,  Is  vested  In  the 
Courts  ot  the  United  States,  of  all  crimes  and 
oftenses  cognizable  under  the  authori^  of  tbe 
United  States ;  of  all  suits  for  penalties  and  for- 
feitures incurred  under  their  laws ;  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction; 
of  seizures  under  the  laws  of  the  United  States, 
on  land  or  on  waters  not  within  admiralty  and 
maritime  jurisdiction  •  of  all  cases  arisingunder 
the  patent-right  or  copy-right  laws  of  theUnited 
States ;  of  all  matters  and  proceedinss  in  bank- 
ruptcy ;  and  of  all  controversies  of  a  civil  nature, 
where  a  State  Is  a  party,  except  between  a  State 
and  its  dtizens,  or  between  a  State  and  citizens 
of  other  States,  or  aliens ;  the  jurisdiction  of  the 
States  remaining  unaffected.  In  all  other  cases  to 
which  tbe  judwial  power  of  the  United  Slates 
may  be  extended.  And  by  the  Act  of  March  8, 
1876  [18  Stat  at  L.,  470],  the  ori^al  jurisdic- 
tion of  the  Circuit  Courts  of  the  United  States 
is  enlarged  so  as  to  embrace  all  suits  of  a  civil 
nature,  at  common  law  or  equity,  involving  a 
certain  amount,  arising  under  tbe  Constituuon 
or  laws  of  the  United  States,  or  treaties  made  or 
which  shall  be  made,  under  their  authority,  or 
in  which  tbe  United  States  are  plaintiffs  or  petl- 
tlonen,  or  In  which  there  shall  be  a  omtroversy 

11637]  between  citizens  of  different  States,  or  a  contro- 
versy between  citizens  of  the  same  State  claim- 
ing lands  under  grants  of  different  States,  or  a 
controversy  between  citizens  of  a  State  and 
foreign  States,  citizens  or  sul^ects.  But  it  is  ex- 
pressly declared  Uiat  In  sodi  cases  their  juris- 
dicdon  Is  concurrent  with  the  courts  of  tbe 
several  States,  the  jorisdiction  ot  the  latter 
courts  being,  of  course,  subject  to  the  right  to 
remove  the  suit  into  Vic  proper  Court  of  the 
United  States,  at  the  time  and  in  the  mode  pre- 
scribed, and  to  the  utpdlate  power  of  thia 
court,  ai  established  and  regulated  by  the  Con- 
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stitntlonandlawB  of  theUnited  States.  So  that 
a  State  Court  of  original  jurisdiction,  having 
the  parties  before  it,  may,  consistently  with  ex- 
isting federal  legislation,  determine  cases  at  law 
or  in  equity,  amlng  under  the  Constitution  or 
laws  of  the  Unitea  States,  or  involving  rights 
dependent  upcm  taxAi  Constitution  or  laws. 
Upon  tbe  State  Courts,  equaUy  with  the  Courts 
of  the  Uni(m,  rests  the  obligation  to  guard,  en- 
force and  protect  every  right  granted  or  secured 
by  the  Constitution  cKt  the  United  States  and  tbe 
laws  made  in  pursuance  thereof,  whenever  those 
rigjits  are  involved  in  any  suit  or  proceeding 
bdore  them ;  for,  the  Judges  of  the  State  Courts 
are  required  to  take  an  oath  to  support  that 
Constitution,  and  thev  are  bound  by  it  and  the 
lam  of  the  United  States  made  in  pursuance 
thereof  and  all  treaties  made  under  their  author- 
ity, as  the  supreme  law  of  the  land,  "  anything 
in  the  Constitution  or  laws  of  any  State  to  the 
contrary  notwithstanding. "  If  they  fail  therein 
and  withhold  or  deny  rights,  pri^eges  or  im- 
munities secured  by  the  Constitution  and  laws 
of  the  United  States,  the  party  aggrieved  may 
bring  the  case  from  the  hi|^ieat  court  ot  tho 
State  in  which  the  question  could  he  deddeiL  to 
this  court  for  final  and  conclusive  detennua- 
tion. 

The  recognition,  therefore,  of  the  authority 
of  a  state  court  or  of  one  of  its  judges,  upon 
writ  of  habeaa  eorptu,  to  pass  upon  tbe  le«uity 
of  tbe  imprisonment  within  the  territory  (h  that 
State,  of  a  person  held  in  custody,  ouierwise 
than  under  the  judgment  or  orders  of  the  ju- 
dicial tribunals  of  the  United  States  or  by  the 
order  oil  a  Commissioner  of  a  Circuit  Court  or 
by  officers  of  the  United  States  acting  under  rovgi 
their  laws,  cannot  be  denied  merely  because  tbe 
proceedings  Involve  the  determination  of  rights, 
privileges  or  immunities  derived  from  the  Na> 
ti<m,  or  require  a  oonstmction  of  the  Constitur 
tion  and  laws  of  the  United  States.  Congress 
has  not  undertaken  to  Invest  tbe  judicial  tinba- 
nals  of  the  United  States  with  exclusive  juri^ 
diction  of  issuing  writs  of  fuibea$  eorpua  in  pro- 
ceedings for  the  arrest  of  fugitives  from  justice 
and  their  delivery  to  the  autnoritiea  of  the  State 
in  which  they  stand  charged  with  crime.  When 
a  demand  has  been  made,  in  accordance  with 
the  Constitution  of  the  United  States,  by  the 
State  from  which  the  fujgutive  has  fled,  up- 
on the  executive  authority  of  the  State  in 
which  be  is  found,  that  instrument  indeed, 
makes  it  the  duty  of  the  latter  to  cause  his  ar- 
rest and  surrender  to  the  executive  authority  of 
the  demanding  State,  or  to  the  agent  of  such  au- 
thority. But  if  it  should  appear,  upon  the  face 
of  the  warrant  issued  for  the  arrest  of  the  fugi- 
tive, that  such  demand  was  not  accompanied  or 
supportedf by  a  copy,  certified  to  be  authentic, 
of  any  indictment  found  against  the  accused,  or 
of  any  affidavit  made  before  a  magistrate  of  the 
demanding  State,  charging  tbe  commission  by 
him  of  some  crime  in  the  latter  State,  could  it 
be  claimed  that  the  arrest  of  tbe  fugitive  would 
be  in  pursuance  of  the  Acta  of  Congress,  or  that 
the  agent  of  the  demanding  State  had  authori^ 
from  tiie  United  States  to  receive  and  hold  him 
to  be  transported  to  that  StateT 

This  question  could  not  be  answered  in  the 
affirmative,  except  upon  the  supposition,  not  to 
be  indulged,  that  so  far  as  the  Constitution  and 
the  Uifl^dattmi  of  Congress  Is  concerned,  the 
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transporting  of  a  person  beyond  the  limits  of  tbe 
State  In  wmch  tie  resides  or  happens  to  be,  to 
another  State,  depends  entirely  upon  the  arbi- 
trary will  of  the  executive  authorittes  of  the 
State  demanding  and  of  Uie  State  suireDdeiring 
him.  Whether  the  warrant  of  arrest,  issued  by 
the  Governor  of  Ctdif omia  for  the  arrest  of  Bay- 
ley  appeared,  upon  its  face,  to  be  authorized 
and  required  by  the  Act  of  Ck>DgTe8s;  that  if, 
whether,  upon  its  face,  a  case  was  made  behind 
which  tue  state  courts  or  officers  could  not  go, 
consistently  with  the  OcmstituUon  and  laws  of 
the  United  States,  are  questions  upon  which  it 
is  onnecessarr  to  express  an  opinion.  What  we 

[639]  decide,  and  the  present  case  requires  nothing 
more,  is,  that,  so  far  as  the  Constitution  and 
laws  of  the  United  States  are  concerned,  it  Is 
oompetent  for  the  courts  of  the  State  of  Cali- 
fornia or  for  any  of  her  Judges  Gi&ving  power, 
under  her  laws,  to  Issue  writs  of  Aafiaos  eorput) 
to  determine,  upon  wtitofAafouatrptM, wheth- 
er the  warrant  of  arrest  and  the  dellVeiy  of  the 
fugitive  to  the  agent  of  the  State  of  Oregon, 
were  in  conformity  with  the  statutes  of  the 
United  States;  if  so,  to  remand  him  to  the  cus- 
tody of  the  agent  of  Oregon.  And,  since  tiie 
alleged  fugitive  was  not,  at  the  time  the  writ  in 
question  issued,  in  the  custody  of  the  United 
States,  by  any  of  their  tribuoals  or  officers,  the 
court  or  Judge  Issuing  It  did  not  violate  any 
right,  privilege  orlmmunitv  secured  by  the  Cod- 
sotution  and  laws  of  the  United  States,  in  re- 
quiring the  production  of  the  body  of  the  fugi- 
tive upon  the  hearing  of  the  return  to  the  writ, 
to  the  end  that  he  might  be  discharged  If,  upoo 
bearing,  it  was  adjudged  that  his  detoition  was 
unauthorized  by  the  Act  of  Conness  providing 
for  the  arrest  and  surrender  of  Ti^tiTes  from 
justice  or  by  the  laws  of  the  State  m  which  ha 
was  found.  The  writ  was  without  value  or 
effect  unless  the  body  of  the  accused  was  pro- 
duced. Subject,  then,  to  the  exclusive  and  par- 
amount authority  of  the  National  Qovenunent, 
by  its  own  Jumcial  tribunal^  to  detennlne 
wbetberpeisotu  held  In  cuatomr  by  authority 
of  the  Courts  of  the  United  States,  or  by  the 
Coramifflioners  of  such  courts,  or  by  officers  of 
Uie  General  Oovemment,  actingunder  Its  laws, 
are  so  held  in  conformity  with  law,  the  States 
have  the  right,  by  their  own  courts  or  by  the 
Judges  thereof,  to  inquire  into  the  grounds  upon 
which  any  person,  within  their  respective  terri- 
torial limits,  is  restrained  of  his  liberty,  and  to 
discharge  hhn,  If  it  be  ascertained  that  such  re- 
straint is  illegal;  and  this,  notwithstanding  such 
llleg^ity  mav  arise  from  a  violation  of  the  Con- 
stitution or  the  laws  of  the  United  States. 

It  is  proper  to  say,  that  we  have  not  over 
looked  the  recent  elaborate  opinion  of  the 
learned  Judge  of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  California  in  In  Re 
Sobb,  19  Fed.  Rep.,  26,  But  we  have  not  been 
able  to  reach  the  conclusion  announced  by  hbn. 

[640]     Fbr  the  reeuom  uw  have  ttated,  and  without 
etmtidmng  other  queUiont  dimuted  hg  eountd, 
the  judgment    the  9vprmt  Court  «f  ^i^onia 
mvet  be  (^Hktned. 
Tnweopj.  Hmtt 

James  H.  UcCenney,  Otort.  Snp.  Court,  IT.  8> 

Gited-«7  How.  Pr.  aSL 
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KATTEEW  F.  JOHK'SOIT,  Dative  Testa- 
mecitury  Ext.  of  U1.1VMI  4,  IfoWURV.  Qti^ 
ceased,  et  Ah.,  Apptt., 
t, 

STEPHi^eoir  WAT£BS,  AdBw.  of  tb» 
Swoaaiiloaul  WmHit'Oii^,  Ikoemdu 

(Bee  a.  a,  BepottM  odn  BU-fln.) 

Donation  mortis  causa — donntf/^n  inter  vivos — 
lA.<'i\yinr\a  (JwLe — rdiiif  't^.ifA:<i<:  Ji-a-.ul — 'icdoTk 
oflheCijurt—jurij^iiivtit'n  ufareuit  wUTt — 
■ptiieion  of  prescript ivii-^iiftBt  ptvem^t 
craJiton'  hill,  reUij  in. 

1,  In  LuuifiluDH,  a  ilonatlon  mortle  cauM  Is  an  aiA 
to  take  effect  ttrlicB  the  donor  ahall  no  loQgvr  exitU 
bind  ran  ix  iB&da  only  by  «1U  aad  tesCanieaL  Afl 
otlier  fnna  iB  abrogated. 

3.  In  that  Btate  a  'ionatiOTi  inl<T  vivos  of  land  Jb- 
votd,  If  the  doaor  reurvea  the  umifruct  of  the  Uod 
to  himselT  during  hie  Ute.  The  ruled  peculiar  to  do^ 
BAtlon  fnter  vivOe  da  DOt  Aliplf  tO  OUMm)  pod  i 
iiiuiiorativ'Q6oDKUoii4,.4in!Ps)rtH9IQiCIV.1 

LI  tooc  t  £iveQ  evoecds  1) J  onomif  tliHTOf  1 
or  of  ihe  Bervicee. 

3.  Rytbe  Civil  flbda  of  LODMana,  tL«  veadwft 
n,u  inuiLUvabieortfavBQfc|lrpreeeri->o«hj4  privO'  ~ 
on  the  object,  by  recording  the  actol  auBwib 
QlBoa  tor  leoorduig  mortffHgea. 

L  Tbs  faot  of  Dans  a  ^rty  Ui  a  Judgment  at 
crett  does  not  estop  B  peraon  frOm  ObtaJnlniF,  la  & 
04:>urLof  enultf,  rallaf  Bj^iJoat  fraud  Id  obtaining  It. 

Jn  BucD  cases,  tbe  court  do«  not  not  b4  a  couit 
of  revjew  nor  does  It  InnuirQ  into  any  Irreffularttlea 
or  em^ra  of  pirofieedlngln  aQotber  court;  built  will 
ficmUajzt)  the  conduct  at  the  Darties^  aod  IT  It  Qodi 
OiHt  they  bavo  boon  vullty  af^aud  In  obtaiojiic m 
i'  L.  ig-meo  t  or  cl  w  ree,  ft  wtLi  depriVD  tbem  of  tbemSim- 
JU  L't  It  and  of  &nj  Inequitable  advantage  wmk 
t^ey  Lave  <^brlved  uiiiler  iU 

e.  The  United  States  Cb>:iiilt  Court  besJtiHsdiOtloa 
Df  B  bill  In  equity  to  net  aside  a  decree  of  ■  flti$t 
Court  toe  <r»4d  m  tbo  obtalDiDB  thereof^ 

?.  In  LoiiiFlflnfc,  tn  SAkovTHedgmeot  of  a  suo- 
ceaslon  debt  by  an  ennatorauKpendB  tiie  preaorLi^ 
tlrinof  itastODg  u  the  &  khmc^  ol  the  iuaoMiliitt 
remalnH  Id  the  bondi  ot  toe  Oxeeutaf  uud6r  A|U 
mlnlrtrntioni 

S.  i.  ^anhni^i  defect  In  a  vubpcsaa,  iummontujt 
riirtf  to  appear  and  answer,  la  cured  by  his  MRh 
htg  Bis  ftp pea  TAB  oe  irltbouc  nUHog  tbe  objeotioa. 

9.  In  a  creditor^  bllL  Oted  Oa  behalf  Of  the  OOSa~ 
plalnaiit  tind  of  all  othor  drsdltors  that  chooaa  La 
come  in  and  Hlian  tb«  ezpeiuevt  t*?r  tiie  purpgw  oC 
eecurlngcbe  due adm^Qlatratico  and  appuoatloQ at 
a  tnuEniad,ttta  -mauBUd  and  correce  couth  ia 
siveonier^irwItOM.  bavia^^i^lldtilalnia  agatoiBtha 
f  uQd^im  o^Mrtuiuty  to  oome  la  and  IttriiHieMDA* 

°  [No,  Bt] 

Ar^ii^  Oct.  IG,  Ilr,  ms.  Decided  May  5,  m^. 


APPEAL  from  the  Circuit  Court  of  theUnilod 
Statca  for  the  District  of  Loi]lsia.nii. 
TliF."  lii^tofy  and  facta  oE  the  ca.se  f  ully  ap- 
pi  iir  111  thn  apinian  of  the  court. 

Mr,  John  A.  Campbell,  for  appi:^IbiQtA. 
MeuT9.  JTnllaa  Aronl,  HeniT  B.  Kellp-. 
Jno  O,  Simrall  and  Henry  L.  Laxariu,  fur  ap- 

Mr.  Ju^{j>(  Bradley  ds  livered  the  optniou 

of  ttlH  ('(MJ|-[ 

Thifi  suir  \v:u-  ccriirif^ni:'! /I  bv  a  cn.'iHtor'abill. 
filai  by  VV'illiaiii  Gay,  »  rili,""ii  (>\  Kentucky, 

NnTE.-rPirrfloausa  mcvtb;  rvmlffCeB 
V'litf^'   ^fi-  wta  to  finaketC  V,  ' 

xxvri.,B£ii, 

Whiit  U  "  duejJFCcen  Pfjertfc*'  See  note  to  FeoTBOii 

Whal  kiiix  an  voH  lajmpalfiing  tiM  obUaattmBf 
Mftf^Mte^SmmtoVlniiiiMi  v-Faok^^ 
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Oct.  Tkrm, 


on  behalf  of  himself  and  all  oUier  creditors  of 
Oliver  J.  MorffiBD,  late  of  Louisiana,  deceased, 
against  OliverT.Morgan.his  testameDiarj exec- 
utor, John  A.  Buckner,  Ferdinand  M.  Qood- 
rich,  Edward  Sparrow  and  J.  West  Montgom* 
ery,  citizens  of  Louisiana. 

The  bill  alleges  that  Oliver  J.  Morgan,  at  the 
time  of  his  decease,  which  occurred  in  October, 
1660,  was  indebted  to  the  complaiuant  and  to  di- 
vers other  persons;  that  he  owed  tiiecomplainant 
$88,SS0,for  which  he  had  given  him  three  droits 
or  bills  of  exchange;  one  for  $18,000,  dated  Jan- 
vary  7, 18C0,  payable  twelve  months  afterdate; 
one  for  $10,2{iO,  dated  Februaiy  3, 1860,  payable 
18th  JanuaiT,  1861 ;  and  one  for  $10,000,  dated 
February  10, 1860,  payable  25th  January.  1861; 
all  of  which  were  impaid  at  maturity  and  were 
duly  protested;  and  uat  on  the  23d  day  of  De- 
cember, 1870,  the  complainant  obtained  judg- 
ment in  the  Circuit  Court  of  the  United  States 
for  the  District  of  I^ouisiana  against  the  succes- 
sion of  the  deceased,  for  the  amount  of  the 
drafts  and  interest  thereon,  which  judgment  it 
is  alleged  has  never  been  pidd. 
C642]  The  main  object  of  the  bill  Is  to  set  aside  as 
fraudulent  and  void  certain  sales  of  the  testator's 
lands  mode  by  the  testamentary  executor  in 
January,  1869,  to  the  defendants,  Buckner, 
Montgomery  and  Goodrich,  and  to  have  the 
aaid  lands  resold  in  due  course  of  administra- 
tion for  the  purpose  of  paying  the  deb&  of  the 
■complainant  ana  the  other  creditors,  and  for  an 
account  of  assets  and  debts,  and  injuncUon  and 
a  receiver. 

It  is  alleged  in  the  bill,  amongst  other  things 
that,  at  the  time  of  his  decease,  Oliver  J.  Mor- 
gan was  the  owner  of  a  large  estate,  valued  at 
nearly  $1,000,000,  consisting  mostly  of  lands, 
abundantly  sufficient,  if  honestly  applied,  to  pay 
all  his  debts;  but  the  bill  clmi^'es,  in  substance, 
that  the  defendants  have  fraudulently  com- 
bined to  defeat  the  claims  of  the  creditors  by 
procuring  the  sale  which  is  sought  to  be  set 
aside.  It  is  stated  that  this  sale  was  made  un- 
der an  order  of  the  Probate  Court  of  the  Parish 
of  Carroll,  where  the  lands  are  situated,  on  ap- 
plication of  Buckner,  as  guardian  of  his  daugh- 
ter, and  of  .the  executor;  the  petition  being 
^gned  by  the  other  defendants  as  attoroeys,and 
untruly  representing  that  the  lands  were  un- 
productive and  that  it  was  necessary  to  sell 
them  all  to  pay  tlie  debts  of  the  estate.  It  is 
further  stated  that  a  simultaneous  order  was 
made,  on  the  application  of  Oliver  T.  Morgan, 
as  executor  of  the  will  of  Julia  Morgan,  adverse 
to  and  irreconcilable  with  his  duties  and  trust 
as  executor  of  Oliver  J.  Morgan,  for  the  sale  cf 
three  fourths  of  the  same  lands  as  belonging  to 
the  estate  of  Julia  Morgan;  and  that  the  sale  was 
made  under  both  orders.  It  is  also' stated  that, 
before  the  sale,  the  confederates  procured  a 
false  and  fraudulent  appraisement  of  the  lands 
to  be  made  at  $2.75  per  acre,  reducing  the 
whole  value  thereof  to  $48,206.35,  Instead  of 
$947,158  80,  at  which  they  had  been  correctly 
appraised  in  the  inventory.  It  is  further  stated, 
that,  at  the  sale,  Buckner  became  the  purchaser 
of  0,171  acres  of  the  lands  at  $3  per  acre;  Mont- 
gomery, of  5,040  acres,  and  Goodrich,  of  1,500 
acres,  at  the  same  price;  and  it  is  charged  that 
this  price  was  grossly  inadequate  and  that  the 
■ale  was  a  sham  sale,  intended  as  a  means  of  se- 
curing the  landa  to  the  boieflt  of  the  buuily, 
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and  of  cheating  and  defrauding  the  creditors.  [643] 
Various  allegations  are  contained  In  the  bill 
tending  to  establish  the  charge  of  fraud. 

The  defendants  filed  sepamte  answers,  deny- 
ing generally  the  charges  of  fraud,  and  setting 
up  various  matters  In  explanation  of  (he  sale 
complained  of  and  in  oppiosition  to  the  equi^ 
of  the  biU. 

They  concurred  in  admitting  the  plaintifl*8 
demand,  and  the  recovery  by  nim  of  a  judg- 
ment thereon  in  the  CircuH  Court  of  the  Unit«l 
States;  but  say  that  the  judgment  was  allowed 
to  be  taken  by  an  arrangement  between  the  at- 
torneys of  plaintiff  and  defendant  that  the 
plaintiff.  Gay,  should  acquiesce  in  the  provision 
made  for  the  creditors  &t  die  sale  comphdned 
of,  which  provision  was  the  purchase  at  said 
sale,  by  the  defendant  Montgomery,  of  5,040 
acres  of  land  for  the  common  benefit  of  the 
creditors;  in  making  which  arrangement,  they 
allege  that  E.  D,  Fuxar  acted  as  attorney  for 
Gay,  and  Edward  Simrrow  for  the  estate. 

Ther  also  admitted  the  nrioua  appmisementi 
made  m  1860  and  1668;  but  deoy  that  the  lat- 
ter was  a  false  appraisement  or  that  it  was  pro- 
cured by  fraud;  and  referred  to  various  circum- 
stances in  explanation  of  the  great  depreciation 
of  the  land  at  the  latter  period,  such  as  the  de- 
pressed and  unsettled  state  of  the  country,  the 
uncertainty  of  labor  and  the  high  <a  tax- 
ation. 

All  the  answers  rely  upon  the  regularity  and 
validity  of  the  mortuary  proceedings  in  which 
the  sale  was  made;  aud  for  the  purpose  of  allow- 
ing that  as  much  was  done  for  the  creditors  as 
could  fairly  have  been  demanded,  they  place 
great  stress  upon  the  alleged  fact  that  three 
fourths  of  all  the  lands  sold  belonged  to  the 
succession  of  Julia  Morgan,  the  deceased  daugh- 
ter of  Oliver  J.  Morgan  and  wife  of  Oliver  T. 
Moigsn,  and  not  to  the  succession  of  Oliver  3. 
Slornm;  and  also  upon  another  alleged  fact, 
that  John  A.  Buckner,  as  tutor  of  his  c^ugbter, 
had  a  mortgage  lien  or  privilege  on  the  whole 
property  for  more  than  $100,000,  which,  as 
they  contended,  was  more  than  the  whole  prop- 
erty could  possibly  have  produced  at  the  time 
of  the  sale. 

If  these  statements  were  true,  they  would  go 
far  to  remove  the  imputation  of  fraud  in  the  [044] 
proceedings  complained  of;  for  there  would 
have  been  no  motive  for  fraud  If  the  just  rights 
of  the  heirs  precluded  the  possibility  of  a  sur- 
plus for  the  general  creditors.  The  matter  will 
be  better  understood,  however,  by  a  short  his- 
torv  of  Oliver  J.  Mor^m's  estate. 

His  wife,  Narcissa  Deeson  had  died  In  184^ 
leaving  two  children  hv  him,  namely;  Julia  and 
Ann.  Julia  married,  first,  one  Eeene.  by  whom 
she  bad  several  children;  and  secondly,  Oliver 
T.  Morgan,  a  nephew  of  Oliver  J.,  by  whom 
she  had  a  oaugbter.  Ann  married  a  Mr.  Kel- 
1am,  by  whom  she  had  a  son,  Oliver  H.  Eel- 
lam;  and  the  latter  had  a  son,  Oliver  U.^hom, 
for  convenience,  we  will  call  Oliver  H.  Keilam, 
Jr.,  and  died  leaving  a  widow,  Mellnda  M., 
and  his  infant  son,  oRver  H.,  Jr.  Thus  Oliver 
H.  Eellam.  Jr„  became  sole  heir  of  his  grand- 
mother, Ann,  fmd  was  himself  represented  by 
bis  mother,  Mellnda,  as  hia  natural  tutrix. 
Mellnda  afterwards  married  John  A.  Buckner 
and  by  him  had  a  daughter. 

Oliver  J.  Morgan,  sometimes  called  General 
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Morgan,  had  a  large  landed  estate,  situated  on 
tbe  MissiBsippi  lUVer,  ia  Carroll  Pariah,  La., 
conaistiDff  oi  five  plantationB  contiguous  to  each 
other,  Albion  and  Wilton  in  the  center,  Mel- 
bourne to  the  soutbeostf  down  the  river,  and 
Weatland  and  Morgana  to  the  ^  2st  and  north- 
mat,  amounting  altogether  to  over  15,000  acres 
<tf  land,  much  of  it  nch  cotton  land.  He  also 
had  a  large  number  of  slaves  and  (»nsiderable 
movable  estate.  The  greater  part  of  this  prop- 
•rtv  wus  communitv  property:  but  some  of  it 
had  been  acquired  ait^  the  wife's  death.  Only 
one  half  of  the  community  propertr  belonged 
to  Oliver  J.  Morgan;  the  other  half  belonemg 
to  his  two  daughters  as  heirs  of  their  mother. 
Ann  having  died,  her  share  was  inherited  by 
her  grandson,  Oliver  H.  Eellam,  Jr. 

In  1857  Oliver  J.  Morgan  filed  a  petition  in 
the  District  Court  of  Carroll  Pariah  for  a  par- 
tition of  the  estate.  An  inventory  waa  taken, 
answers  were  filed  by  Julia  Morean,  who  was 
then  living,  and  1^  Melinda  M.  Eellam,  as 
tutrix  of  her  minor  son,  and  evidence  was  taken 
as  to  the  amount  (tf  Iminovements.  Thedavea 
were  inventoried  at  $125,715.60,  and  were  di- 
vided between  the  parties.  The  lands  were  in- 
5]  ventoried  but  the  appraisers  reported  that  they 
oould  not  be  conveniently  divided  and  recom- 
mended that  the^  should  be  sold.  An  order  of 
sale  was  accordingly  made,  and  the  sale  took 
place  January  18,  1868,  and  Oliver  J.  Morgan 
himself  purchased  all  the  lands  for  $862,201.80. 
The  value  of  his  Improvements  waa  appraised 
at  $92,219,  leaving  a  balance  of  $20U,9«2.80, 
the  one  half  uf  wblcb,  $184,091.40,  belonged  to 
the  heirs.  One  half  of  this  sum,  or  $67,496.70, 
was  due  to  Julia  Morgan,  and  the  other  half  to 
the  minor,  Oliver  H.  Eellam,  Jr.  Although 
the  sale  was  for  cash,  no  money  was  paid. 
Julia  Morgan  and  her  husband,  OUver  T.  Mor- 
san,  executed  a  request  that  the  money  coming 
to  her  should  be  \m  In  her  father's  hands;  and 
Mrs.  Eellam  aCQuiesced  in  the  same  course  with 
regard  to  the  snare  ot  her  infant  son.  Thus 
Ouver  J.  Morgan  became  absolute  owner  of  the 
whole  landed  property,  but  was  Indebted  to  his 
daughter,  Julm,  and  to  his  great  grandson, 
Oliver  H.  Eellam,  Jr.,  each  In  the  sum  of 
967,495.  TO.  A  certificate  of  the  sale,  signed  by 
the  sheriff  and  O.  J.  Morgan,  was  filed  in  the 
court,  as  part  of  the  proceedings  in  the  cause, 
stating  the  fact  that  the  money  was  not  paid, 
but  remained  in  O.  T.  Morgan's  hands. 

By  virtue  of  this  sale,  a  vendor's  privilege 
arose  in  favor  of  the  heirs:  but  it  Is  declared 
by  the  Civil  Code  of  Louisiana,  article  8288, 
that  "The  vendor  of  an  immovable  or  slave 
■culv  preserves  his  privilege  on  the  object  when 
he  has  caused  to  be  duly  recorded  at  the  office 
fOT  recording  moiigagcs,  his  act  of  sole."  It 
appears  from  the  recorder's  certificate  that  this 
waa  never  done  in  this  case. 

As  Oliver  J.  Morgan  had  but  one  descendant 
by  bis  daughter  Ann  and  several  bv  his  daugh- 
ter Julia,  he  desired,  as  far  as  possiule,to  equal- 
ize their  ultimate  poriions  in  the  succesalon  of 
his  estate:  but  having  two  heirs,  bis  daughter 
■Julia  andgreat-gTand8on,01iverH.  Eellam,Jr., 
he  bad  the  power  of  disposing  of  only  one  half 
of  his  estate,  and  the  two  heirs  would  be  forced 
heirs  for  one  fourth  each.  Civil  Code,art.  1480. 
He  determined,  therefore,  that  his  grcat-grand- 
«ou,  Oliver  H.  Edlam,  Jr.,  should  have  only 
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the  one  fourth  which  the  law  secured  to  him  as 
forced  heir,  and  that  his  daughter  Julia  should 
have  the  other  three  fourths  of  his  estate.  To 
faisure  this  object,  on  the  9th  of  March,  lB58,he  [646] 
executed  an  act  of  sale  and  donation  to  his 
daughter  Julia,  in  which  it  was  stated  that  for 
the  purpose  of  paying  her  the  sum  of  $67,tt5.70, 
which  he  owed  her,  and  to  give  her  three 
foui-ths  of  bis  landed  estate  aim  to  OUver  H. 
Eellam  one  fourth,  according  to  the  estimates 
put  upon  the  portions  conveyM  to  each,  he  gave 
to  her,  by  war  of  donation,  certain  descnbed 
lands,  composiQg  the  Wilton  and  Albion  plan- 
tations, 8,047.86  acres,  estimated  at  $50  per 
acre ;  and  the  Morgana  and  Westland  planta- 
tions, estimated  at  from  $46  to  $10  per  acre ; 
the  whole  amounting  to  11,477.70  acres,  esti- 
mated at  $804,254.^ ;  and  leaving  the  Mel- 
bourne plantation  for  his  great-grandson  .though 
there  is  no  evidence  that  It  was  ever  conveyed 
to  him.  The  act  of  donation  to  Julia  reserved 
the  donor's  usufruct  for  life  and  declared  that 
he  waa  to  retain  possession  ot  the  property, with 
the  revenues  arising  therefrom,  nil  nis  death. 
And  it  was  further  declared  that  the  act  of  do* 
nation,  as  (well  as)  delivery  under  it, was  to  take 
place  and  effect  on  the  dav  of  the  donor's  death. 
This  act  was  signed  by  Oliver  J.  Morgan,  Julia 
Morgan  and  Julia's  husband,  Oliver  17  Moi^nn, 
and  was  duly  recorded  in  the  recorder's  office. 
Such  a  donation,  namely:  to  take  effect  at  the 
death  of  the  donor,  so  far  at  least  as  it  is^tu- 
itous,  is  a  donation  mortis  cauM,  Article  1455 
of  the  Civil  Code  of  Louisiana  defines  a  dona- 
tion morU*  oauM  to  be  an  act  to  take  effect 
when  the  donor  shall  no  longer  exist.  And  ar- 
ticle 1568  declares  that  "No  disposition  mortit 
eaii$a  shall  be  nude  otherwise  than  by  will  and 
testament.  All  other  form  is  abrogated."  It  is 
added  that  the  name  is  of  no  impoitance,  "Pro- 
vided, that  tlie  act  be  clothed  with  the  forms  n- 

Siired  for  the  validly  oT  a  testament  and  the 
auses  It  oontidns  ok  tlie  manner  in  which  it  is 
made  clearly  estahUsh  that  it  Is  adispoBitionby 
will." 

The  donation  in  question  had  not  the  form  ot 
a  will  and  was  never  treated  or  proved  as  such; 
and  by  the  last  will  of  Oliver  J.  Mornn  exe- 
cuted but  a  few  months  before  his  death,  he  re- 
voked all  former  wills  made  by  him. 

If  the  document  In  question  could  be  regard* 
ed  as  a  donation  >7Uer  titm,  it  would  still  be 
void  for  another  reason.  By  it  the  donor  re-  [647] 
serves  the  usufruct  of  the  land  to  himself,  dur- 
ing his  life ;  but  by  article  1620  of  the  Civil 
Code,  treating  of  donations  inter  vitot,  it  is  de- 
clared that  '^e  donor  may  dispose  for  the  ad- 
vantage of  ehotherof  the  enjoyment  or  usufruct 
of  the  immovable  given,  but  cannot  reserve  it 
for  himself."  It  has  been  decided  by  the  Su- 
preme Court  of  Louisiana,in  a  number  of  cases, 
that  a  donation  of  land  or  of  a  slave,  reserving 
the  use  to  the  donor  for  life,  is  void.  Lagrangt 
V.  BarrS,  11  Rob.  (La.),  802;  Daictem  v,  Holbert, 
4  La.  Ann.,  87;  Bagoffrtu  v.  Oitrri,  5  La.  Ann., 
488 ;  J)avi$  v.  Cfanwa,  11  La.  Ann.,  706;  Oar- 
mouebe  v.  Oarmou^,  13  La.  Ann.  781. 

It  may  be  urged  that  there  was  a  considera- 
tion fen*  the  act,  and  that  this  prevented  it  from 
being  void.  But  that  consideration,  as  shown 
by  the  account  contained  in  the  act  itself,  was 
only  $67,^.70  due  to  Julia,  which  theact  was 
to  sa^y,  and  $9,580.73  to  he  paid  fay  her  to 
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Oliver  H.  Eellam;  amooDtinglnaU  to  $77,026.- 
42;  whilst,  by  the  same  account,  Ihe  value  of 
the  land  conveyed  by  the  act  was  $304,354.22. 
So  that  the  consideration  or  charge,  In  pecun- 
iary estimation,  was  only  one  fourth  of  the  value 
of  the  whole  property  conveyed. 

The  exact  account  at  the  value  of  the  lands, 
and  of  the  rights  of  thehein  in  reference  there- 
to, as  made  up  Gen.  Hoigan  himself,  and 
embodied  in  the  act  of  sale  and  donation  to 
Julia,  is  as  follows : 

Whole  amount  of  community  lands  $868,801  80 
Lands  acquired  since  the  dissolulion 
of  the  community   76,760  00 


Whole  amount  of  land  t487»Ml  80 

Deduct  amount  due  tohdra  arising 

from  sale  of  community  lands  on 

the  I8th  of  January,  '68,  to  each 

$67,495.70   134,091  40 

Balance  divided  by  four.. ..$302,970  40 


Portion  coming  to  Oliver  H.  Eellam  $75,748  60 
Amount  due  liim  as  above   67,495  60 

Entire  interest  of  OliverH.  KcUam, 
In  estimated  value  of  lands  $148,288  80 

[648]  Tlitee  fourths  Interest  for  Julia 

Morgiin  $227,227  80 

Amount  due  as  above   67,496  70 

Entire  Interest  of  Julia  Morgan  $294,728  50 

Value  of  In  nd  conveyed  in  this  deed 

to  Julia  Mornin  $804,254  22 

Deduct  entire  interest   894,723  50 

Eiceas  to  be  accounted  as  before 

stipulated   $0,580  72 

TUs  account,  better  than  anyUiIng  ebe,  ex- 
plains to  the  eye  the  motives  and  intent  of  Oli- 
ver J.  Morgan  in  executing  the  act  of  sale  and 
donation  under  consideration. 

Now,  the  Civil  Code,  article  1610,  divides  do- 
nations inter  vivo$  into  three  kinds,  the  purely 
gratuitous ;  the  onerous,  which  is  burdened 
with  charges;  and  the  remunerative,  of  which 
the  object  ii  to  recompense  services  rendered. 
Bj  article  1S18  It  Is  declared  that  "  The  rules 
peculiar  to  donations  inter  vivot  do  not  apply  to 
onerous  and  remunentive  donations,  except 
when  the  value  of  the  object  given  exceeds  by 
one  half  that  of  the  charges  or  of  the  services. 

In  the  present  case,  the  value  of  the  object 
given  exceeded  not  merely  by  one  half  but  by 
nearly  three  times  that  of  the  charge  or  con- 
rfderation.  The  act  is  subject,  therefore,  to 
the  loddeats  and  conditions  of  a  donation,  and 
it  1b  void  by  the  express  letter  of  the  Code,  un- 
less It  can  be  sustained  in  rart  Inr  virtue  ca  its 
being  a  nie  in  part  and  a  donatum  for  the  res- 
idue. 

Pothier,  writing  under  the  old  law,  says  that 
where  the  charges  of  an  onerous  donation  are 
of  less  value  than  the  thing  given,  for  example, 
2,000  livrea,  when  the  thine  given  has  the  value 
of  8,000  Uvret,  the  act  wifl  oe  of  a  mixed  nat- 
vie,  a  sale  for  two  thirds  and  a  donation  for 
one  tbird.  Chntrat  dt  Vmte,  Nos.  613.  614. 
Zachariae,prof  esslng  to  give  tlu  modem  French 


law  under  the  Code,  states  it  substantially  as 
the  former  law  Is  stated  \fj  Pothier,  and  this 
would  probably  be  the  construction  of  the  Civil 
Code  of  Louisiana.  By  this  rule,  the  act  in 
question  would  have  been  a  sale  for  one  quar- 
ter of  the  land  contained  in  it,  and  a  donation 
for  three  quartets;  or,  to  speak  with  accuracy, 
the  proportion  would  be  as  $77,026.42  to 
$827,827.  80.  the  whole  amount  conveyed  by 
tiie  act  being  $304,854.22.  If  the  old  rule  ap- 
plies under  the  specific  provisions  of  the  Code, 
the  act  was  a  good  conveyance  for  the  above 
proportion  ana  void  as  to  the  residue.  Aa  this 
matter,  of  validity  in  part,  was  not  discussed 
before  us.  It  may  come  up  for  consideration  by 
the  circuit  court,  if  called  upon  to  Instruct  the 
master  as  to  the  ulterior  dl^KMition  of  the  pro- 
ceeds of  any  sales  that  may  be  made  of  the  lands 
in  controverrr.  As  the  representatives  of  Ju- 
lia Morgan  allowed  the  lands  to  be  sold  in  1869, 
they  cannot  claim  any  portion  of  them  now 
specifically  as  lands;  but  they  may  be  entiUed 
in  equi^  to  such  proportion  of  the  proceed8,a8 
the  act  of  sale  ana  donation  was  a  sale  and  not 
a  donation.  The  whole  value  of  the  lands  was 
shown  by  the  account  to  be  $437,961.80.  Of 
this  amount  the  sum  of  $77,026.42,  the  only 
real  consideration  of  the  act.  Is  about  17A  per 
cent.  Should  all  the  lands  be  sold,  the  heirs 
of  Julia  Morgan  may  be  enUtied  to  this  propor- 
tion of  the  proceeds  free  and  clear  of  all  debts. 
We  do  not  now  decide  this  question.  For  the 
present  purpose,  it  Is  enough  to  say  that  it  Is 
very  clear  that  the  act  of  donation  did  not  con- 
vey to  Julia  Morssn  three  fourths  the  lud 
as  claimed  and  did  not.  In  fact,  convey  to  her 
even  one  fifth  of  the  und.  If  It  conveyed  any 
portion  thereof. 

But  prior  to  these  transactions  and  probably 
not  long  after  his  wife's  death,  Oliver  J.  Mor- 
gan bad  placed  his  daughter  Julia  on  the  West- 
land  and,  perhaps,  on  the  Morgana  plantation^ 
and  his  grandson  Oliver  H.  Kellam  on  Mel- 
bourne; the  latter  being  succeeded  by  his  wid- 
ow, Melinda  M.  Eellam  and  her  minor  son. 
The  two  families  continued  to  occupy  these 
portions  of  the  property,  respectively,  until  the 
sole  made  in  1869.  and  Julia  Morgan  and  ber 
representatives  also  succeeded  to  the  posses- 
8i(»i  of  Wilton  and  Albion  plantations  after  her 
father's  death. 

Whether  Oliver  J.  Morgan  had  doubts  of  the 
validity  of  the  donation  made  to  his  daughter 
or  not,  he  subsequently  made  a  will  by  which 
he  substantially  confirmed  to  her  the  bendit 
which  be  intended  by  it.  This  will  is  dated 
May  1,  1860,  and  the  testator,  after  directing 
tbe  payment  of  all  his  debts  and  giving  certain  (»oO] 
legacies,  gave  and  directed  as  follows; 

*'  Fourth.  I  give  and  bequeath  unto  my  be- 
loved daughter,  Julia  Morgan,  one  half  of  all 
the  residue  of  my  estate,  it  being  my  intention 
thereby  to  give  to  her  all  that  portion  of  my 
estate  that  I  have  aright  to  dispose  of  over  and 
above  the  portions  going  to  my  forced  heirs; 
and  in  the  event  of  my  said  ^ughtcr  Julia 
dying  before  I  do,  then  it  is  my  will  and  I  do 
hereby  bequeath  unto  her  children.  Narcissa 
Eeene,  Alexander  C.Eeene,WilliamB.Eeene, 
Morgan  Eecne  and  Julia  H.  Morgan,  or  such 
of  them  aa  may  be  living  at  my  death,  the  said 
one  half  of  my  entire  estate  as  above,  it  being 
my  will  that  my  said  daughter  diaD  have,  ht- 
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elusive  of  her  forced  heirship,  three  fourthB  of 
my  entire  estate,  but  in  the  event  that  should 
ghe  die  before  I  do,  then  it  is  my  will  and  the 
express  intention  of  this  testament  that  those 
of  her  children  who  maj  be  living  at  my  death 
•hall  have  the  said  three  fourths  of  my  estate. 

Fifth.  I  do  hereby  appoint  and  ordain  Oliver 
T.  Horean,  my  nephew  and  son-in-law,  execu- 
tor of  uiis  my  last  will  and  testament,  without 
requiring  him  to  give  security  as  such." 

Oliver  J.  Uorgan  died  October  4,  1860,  and 
his  will  was  proved  in  the  same  month,  and  an 
Inventory  of  his  estate  was  made  November  7,  in 
which  his  lands  were  appraised  at  $947,153.80, 
his  slaves  at  $196,961  and  his  movable  proper- 
ty at  $38,300;  total  $1,182,314.80. 

Julia  Morgan  died  prior  to  1868,  leaving  a 
will  of  whi(£  her  fansDand  OUrar  T.  Motf^r 
was  executor.  MeUnda  M.  &Uam  married 
John  A,  Buckner.  by  whom  she  had  a  daugh- 
ter, Mollie  Buckner.  Oliver  H.  Eellam,  Jr., 
died  without  issue,  leaving  his  mother  as  his 
sole  heir;  and  she  soon  after  died,  leaving  her 
Infant  child,  Mollie  Buckner,  her  sole  heir,  who 
thus  came  to  be  the  sole  heir  and  reiovsCTtstive 
of  Ann  Eellam. 

Kotwithstanding  the  large  estate  left  by  Oli- 
ver J.  Horgftii,  he  died  condderaUy  in  deM,  and 
owed  amongst  others,  to  William  Gay ^e  com- 

elainant.  the  amount  before  stated.  The  com- 
ig  on  of  the  Civil  War  produced  a  sreat  change 
in  the  value  of  the  property;  the  staves  were  a 
total  loss;  and  no  doubt  much  other  property 
was  injurcd  or  destroyed;  but,  through  the  man- 
agement of  agents  and  in  other  ways,  consider- 
able income  was  derived  from  the  lands  prior 
to  Uie  sale  which  took  place  In  1860.  The  crop 
of  1660  was  over  2,S00  bales  of  cotton  which 
must  have  produced  at  least  $00,000  soon  after 
Gen.  Morgan's  death.  The  sum  of  {21,870.68 
was  recovered  from  the  government  lor  cotton 
collected  under  the  superintendence  of  army 
offlcen  in  1662.  The  defendant,  Buckner,  bdng 
examined  as  a  witness,  states  that  "  Montague 
had  charge  of  and  cultivated  Melbourne  and 
Wilton  in  the  year  1863,  and  H.  B.  Tebbotts 
bad  charge  of  some  of  the  places  during  the 
years  1864  and  1865.  In  1866  H.  B.  Tebbetts 
rented  Wilton  and  Melbourne.  Don't  think  he 
took  Albion.  He  was  to  pay  $10  per  acre  rent 
for  all  the  land  that  be  cmtivateu.  Tebbetts 
nomised  Matt  F.  Johnson  and  witness  to  pay 
$10  per  acre  for  such  land  as  he  should  culti- 
vate on  Melbourne  and  Wilton  in  1806.  The 
meet  of  the  land  was  oversowed  on  Melbourne 
in  1866,  and  witness  don't  luiow  how  much  land 
was  cultivated.  Wilton  was  not  overflowed  in 
1866,  to  his  knowledge.  Witness  states  that 
Tebbetts  paid  him  $8,000  for  the  rent  of  Mel- 
bourne in  1866.  Don't  know  how  much  he  paid 
Matt.  F.  Johnson  for  Wilton,  but  that  the  rent 
was  coming  to  Matt  F.  Johnson  from  Tebbetts, 
according  to  the  contract  Matt  F.  Johnson 
and  Samuel  L.  Clambliss  cultivated  Wilton  in 
1867  together;  that  is  to  say,  a  portion  of  the 
place.  Charles  Atkins  cultivated  a  small  por- 
tion of  Melbourne  in  I8681  as  witness,  agent  and 
manager.  Very  little  was  made  on  the  place  in 
IH68.  Witness  dont  remember  who  cultivated 
Wilton  and  Albion  in  1868." 

Henry  Goodrich,  a  planter,  nephew  of  Oli- 
ver J.  Alorgon,  states  that  he  had  cbatge  of  Wil- 
ton and  Albioa  in  behalf  of  the  heirs  from  De- 
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cember.  1868,  till  April,  1878,  and  that  In  18G8 
these  plantations  produced  800  or  900  bales  of 
cotton;  and  about  700  bales  in  each  of  the  years 
1870,1871  and  1872;  and  that  during  these  four  rfiKoi 
years  the  price  of  cotton  averaged  about  $60  '■'»•••' 
per  bale  net.  Dr.  Devine,  another  witness,  states 
that  he,  with  two  others,  hired  about  100  acres 
ot  Wilton  in  1869,  and  they  received  about  80 
bales  apiece,  or  nearly  a  bale  to  the  acre,  and 
sold  it  for  27  to  80  cents  per  pound,  or  about 
$120  per  bale.  Bo  that  the  annual  product  of 
Wilton  and  Albion  alone  in  these  years  was  not 
less  than  from  $40,000  to  $60,000,  and  that  of 
Melbourne  half  that  amount;  and  whilst  the  re- 
sult in  the  previous  years,  from  the  dose  of  the 
war  to  the  beginning  of  1869  was  imdoubtedly 
less,  it  must  have  amounted  to  a  considerabw 
sum.  Adding  together  the  amount  of  the  mov- 
able estate,  the  proceeds  of  the  crop  of  1860; 
the  sum  received  from  government;  and  the  in- 
come realized  from  the  landed  estate  down  to 
1869,  the  aggregate  was  probably  not  less  than 
$200,000;  alTof  which  was  first  applicable  to  the 
payment  of  the  debts  due  from  the  estate.  But 
as  the  outside  debts  were  not  paid,  the  heirs  or 
executors  must  bavereceivc4  it  I^ie  executor's 
final  account  is  in  evidence  and  does  not  show 
that  this  money  em  came  into  his  bands:  and 
the  proof  is  veiv  strong  that  he  allowed  the 
heirs  to  appropriate  it.  The  amount  which  th^ 
thus  appropriated,  as  well  as  the  rental  value  of 
the  plantations  occupied  by  them  before  Gen- 
eral Morgan's  death,  was  property  chugeable 
against  any  claims  that  they  had  against  uie  es- 
tate. How  much  they  did  receive  nowhere  ap- 
pears. No  credit  is  given  therefor. 

As  to  Julia  Morgan's  interest,  It  is  not  claimed 
that  the  estate  was  in  debt  to  her;  but  it  is 
claimed  and  was  claimed  at  the  time  of  the  sale 
in  1869  that  her  succession  was  entiUed  to  three 
fourths  of  the  property  by  virtue  of  the  act  of 
donation  made  to  her  m  1858  sad  that  this  por- 
tion of  the  property  was  not  subject  to  the  debts 
of  Gen.  Morgan,  except  the  debt  due  to  Buck- 
ner as  tutor  of  his  minor  child.  It  was  con- 
ceded to  be  subject  to  this  debt  perhaps  for  the 
purpose  of  giving  greater  force  to  the  sale,  as 
(here  was  evidently  an  understanding  between 
the  parties,  as  we  shall  hereafter  see.  But  we 
think  we  have  conclusively  showo  that  the  en- 
tire interest  of  Julia  Morgan  in  the  propeity  of 
her  father  was  subject,  aA  his  death,  to  all  his 
debts.  Inasmuch  as  it  was  derived  to  Iwr  partly 
by  last  will  and  partly  as  forced  hdr.  u  any 
portion  of  her  interest  was  not  thus  subject  U  l^^**^l 
could  only  have  been  a  small  fraction  at  most 
less  than  one  fifth  of  the  whole  property. 

As  to  the  Eellam  interest,  John  A.  Buckner, 
as  tutor  of  his  infant  daughter,  who  represented 
Oliver  H.  Eellam,  Jr.,  Uurough  the  mother  of 
both,  claimed  the  entire  sum  dc  $67,495.50  and 
interest  thereon  from  18^;  amounting,  at  the 
time  of  the  sale,  January,  1869,  to  more  than 
$100,000.  At  5  per  cent  interest  it  amounted 
to  $104,618.38. 

As  to  this  claim,  it  may  be  remarked  ttiat  as 
Oliver  J.  Morgan  intended  to  pay  to  his  daugh- 
ter Julia  what  was  due  to  her  from  her  moth- 
er's estate  by  giving  to  her  the  lands  which  she 
succeeded  to  and  received,  so  he  evidently  In- 
tended to  pay  to  his  great-grandson,  Oliver  H. 
Eellam,  what  was  due  to  him  on  the  same  ac- 
count, although,  so  £u  as  the  record  discIoBes, 
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he  executed  no  act  of  donation  for  that  purpoae. 
But  the  careful  statement  in  the  act  of  dona- 
tion to  Julia,  of  the  account  between  Oliver  J. 
Hor:gan  and  the  two  hedrs  of  his  wife,  in  re- 
lation to  the  landed  estate,  shows  that  the  lands 
conveyed  to  Julia  exceeded  by  $0,680.72  the 
three  fourths  intended  for  her.  Including  the 
$07,495.70  due  to  her  from  her  mother's  estate; 
and  the  donor  directed  that  she  should  pay  this 
ram  of  $9,680.73  to  OUver  H.  Eellam.  TUa 
payment,  according  to  the  account,  together 
with  the  remaining  lands,  not  given  to  Julia 
hut  appropriated  to  Eellam,  completely  paid 
and  satisfied  the  debt  of  $67,496.72  due  to  him, 
and  the  one  fourUi  to  which  he  was  entitled  aa 
forced  heir.  So  thatit  Is  golte  clear  that  OUver 
J.  Morgan  regarded  the  debt  as  paid,  with  the 
exception  of  the  small  sum  $9,680.72  to  be 
paid  by  Julia  Slorgan. 

Zn  other  words,  hy  means  of  the  sale  of  the 
lands  in  the  partition  suit  and  the  subsequent 
distribution  of  his  estate,  Oliver  J,  Morgan  in- 
tended that  his  great-grandson  should  receive 
just  what,  If  no  sale  nad  been  made,  the  law 
would  have  given  him  and  no  mor^  and  that 
Julia  Uorgan  should  xec^ve  the  remainder;  so 
that  in  reuItT  and  in  equity,  there  was  no  such 
thing  as  a  debt  due  from  hun  to  his  great-grand- 
son, any  more  thou  to  his  daughter  Julia. 
Whatever  debt  there  might  have  been,  was  paid 
[654]  by  the  property  which  he  received,  except  the 
said  sum  of  $9,680. 73,  which  was  made  a  cuarge 
upon  Julia's  share. 

This,  as  it  seems  to  us,  was  clearly  the  inten- 
tion and  understanding  of  Oliver  J.  Morgan. 
Why  should  he  have  been  indebted  to  his  heirs 
for  the  laud  or  any  part  of  it,  when  they  re- 
ceived every  foot  of  It  at,his  death,  and  had  en- 
joyed a  great  deal  of  it  in  his  lifetime;  he  being 
entitled  Dy  law  to  the  use  of  it  during  his  lifer 
The  idea  of  an  existing  debt  seems  to  have  been 
an  afterthought 

This  supposed  debt  was  claimed  and  repre- 
sented to  be  a  mortgage  on  the  estate  and  as 
having  priority  over  all  other  debts.  But  we 
have  seen  that  this  claim  was  untenable,  since 
article  8288  of  the  Civil  Code  declares  that  the 
vendor  of  an  immovable  or  slave  only  pre- 
serves his  privilege  on  the  object,  hj  re«»nung 
the  act  of  sale  at  the  office  fu  recording  mort- 
gages, which  was  never  done  in  Oils  case.  John 
A.  Buckner,  in  his  petition  for  the  sale  of  the 
proper^,  in  December,  1868,  makes  the  follow- 
mg  allegation  on  the  subject,  namely:  "Tliat 
your  petitioner,  Buckner,  tutor,  is  creditor  by 
judgment  of  the  district  court  in  said  parish, 
(Carroll),  as  appears  by  reference  in  the  suit  in 

said  court  atylea  e.  ,  No.  ,  on 

the  docket  as  ■  ■'.**  The  only  judgment  to 
which  reference  could  have  been  made,  to  Car  as 
appears  in  the  record,  was  the  judgment  in  the 
partition  suit  instituted  by  Oliver  J.  Morgan  In 
1867.  The Judgment  for  partition  was  made 
November  7,  1667,  and  the  judgment  for  sell- 
Ingthelandswa8madel>ecanbv3,1867.  The 
certificate  of  sale,  showing  the  amonut  bid  for 
thelands,  and  the  sums  due  to  Iheheinof  Nar- 
cissa  Deeson,  was  filed  in  the  court  on  the  19th 
day  of  Jaauary,1866.  If  this  certificate  of  sale 
could  have  been  called  a  judgment,  it  might 
have  been  a  Judicial  mortgage ;  but  it  would 
have  had  noened  as  such  until  recorded  in  the 
office  of  nuntgageefor  the  parish.  Civil  Code, 


arts.  8390, 8397, 8814, 88ia  The  only  exception 
to  this  rule  Is  made  in  favor  of  the  I^^al  mort- 
gages of  minors  and  interdicted  and  a&cait  per- 
sons, on  the  property  of  their  tutors,  curators, 
etc,  and  of  the  wife  on  the  property  of  her  hus- 
band for  her  dotal  rights.  CMl  Code,  arts. 
8298,  8888.  In  tiie  present  case,  neither  the 
jud^ent  in  the  partition  suit  nor  the  certificate  [ 656] 
of  ttle,  was  ever  recorded  In  the  mor^Me  of- 
flce;and  OL  /er  J.  Monan  was  not  the  mm  or 
curator  of  OUver  H.  Kellam.  Jr.,  who  was  un- 
der the  tutorship  of  bis  mother,  Hdinda  U. 
Eellam.  The  claim,  therefore,  that  the  debt 
due  from  OUver  J.  Morgan  and  his  snccesdon. 
to  OUver  H.  Eellam,  Jr.,  ifany  such  debt  exist- 
ed, was  a  first  lien  upon  the  lands  of  the  suc- 
cession, secured  by  mortgage  and  entitled  to  be 
first  paid,  was  entirely  unfounded.  Yet  this 
pretended  debt  and  its  pretended  priority  over 
aU  other  claims  against  the  estate  vod  the  mort- 
gage by  which  it  was  declared  to  be  secured, 
were  used  throughout  the  whole  of  the  proceed- 
ings instituted  &  1868  for  the  sale  of  ue  Imd, 
as  potent  factors  In  getting  np  the  idea  and  im- 
prusfon  that  it  was  nseleas  for  any  other  exedtt- 
OEs  to  faiteiftoe  or  make  oppodtion,  inamadi 
as  this  privileged  debt  was  sufficient  to  absorb 
the  entu«  property,  and  that  if  anything  at  aB 
should  be  conceded  to  the  general  creditors.  It 
would  be  a  mere  matter  of  grace  and  goneroalty 
on  the  part  of  Mr.  Buckner. 

We  next  come  to  the  proceedings  for  selling 
the  property,  commenced  in  December,  186$ 
and  consummated  in  March,  1869. 

First  comes  the  petition,  sod  as  It  Is  Impo- 
tant  we  state  it  in  full  It  wasiHresentedtotiie 
Parish  Judge  December  9, 1868.  and  Is  aa  f 
lows: 

"  To  the  Honorable,  the  Judge  of  the  Pariah 
Court  hi  and  for  the  Pariah  of  Carroll,  State 
of  Louisiana. 

The  potion  of  John  A.  Buckna,  who  ap> 
pHes  as  natural  tntor  of  his  minor  child,  Molue 
Buckner,  issue  of  his  marriage  with  Matilda  H. 
Mason,  widow  of  Oliver  H.  Kellam;  and  of 
Washington  Jackson  and  Dudley  and  Nelscn 
and  Ann  B.  Wilkina,  aU  of  which  petitioners 
appear  as  creditors  of  the  succession  of  Oliver  J. 
Ittorgan,  deceased,  represents: 

That  your  petitioners  an  credit(ns<tf  said  e^ 
tate;  that  your  petitioner  Buckner,  tutor,  is  cred- 
itor by  judgment  of  the  District  Court  In  said 
Parish ,  as  appears  by  reference  in  the  suit  In  aidd 

court  styled  v.  ,  No.  — on  the 

docket  as  ;  that  your  petitioners  Washing- 
ton Jackson  and  Ann  B.  wilkina  have  claims  [6561 
which  have  been  acknowledged  and  ranked  ao- 
cordiog  to  law. 

Petitioners  show  that  said  estate  of  O.  J. 
Morgan  Is  under  administration  in  the  hands  of 
OUver  T.  Morgan,  executor;  that  said  estate  Is 
possessed  of  landed  property  situated  in  this 
parish,  but  which  Is  not  yielding  any  revenues, 
and  thAt  the  only  means  for  paying  the  debts 
of  said  estate  Is  by  a  sale  of  the  property  there- 
of .  Wheref tne,  petltimers  jhw  that  add  O.T. 
Morgan,  executw,  mm  be  oroered  to  adl  tiie 
property  of  said  estate  tot  the  purpose  of  paying 
the  debts  thereof;  that  an  atdermavbe  granted 
for  the  sale  of  the  property  of  said  sncceeston, 
as  mentioned  in  the  Invcntmy,  and  for  gOMnl 
relief,  etc. 

And  the  a^  OUver  T.  IbHgan,  executor  of 

11  U.  8. 
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tbe  last  will  aod  testament  of  Oliver  J.  Morgan,  "Your  petitioner  shows  that  said  Julia  Mor- 
dec'd,  appears  and  inteirenee  in  this  proceedinK  gan  claimed  to  be  owner  of  three  fourths  undi- 
and  to  jour  honorable  court  that  said  Tided  interest  in  said  land,  although  tUey  are 

auccesrion  Is  indebted  to  the  ^editors  afore-  claimed  in  toto  by  the  estate  of  said  Oliver  J. 
said  and  TOrious  other  creditors,  and  that  said  j  Morpn,  and  ore  offered  for  sale  in  order  to  pay 
estate  is  without  any  means  or  funds  on  hand  his  debts;  that  the  debts  due  by  him  to  the  beira 
in  order  to  pa^  said  debts,  (and  that)  a  sale  of  I  of  Oliver  H.  Kelkm,  who  are  also  heirs  of  Mrs. 
iaidproperty  is  necessary.  I  Narcissa  Morgan,  deceased,  late  wife  of  said 

Wherefore,  petitioners  and  mtervener  pray,  j  Oliver  J.  Morgan,  amounts  to  $187,000,  being  [6SC 
that  an  order  may  be  granted  for  the  sale  of  for  one  fourth  of  the  interest  of  said  Mrs.  Kar- 


the  lands  of  said  estate  according  to  law  and 
that  Inventory  and  appraisement  of  sdd  lands 
may  be  made;  that  acomraission  may  issue  for 
that  purpose  to  the  recorder  of  the  parish  and 
that  a  writ  of  sale  may  issue  to  sud  executor, 
authorizing  him  to  make  said  sale,  and  for  gen- 
eral relief  in  the  premises. 

Sparrow  &  Montgomery, 

AWyt  for  Orediton. 
Ferd.  M.  Goodrich, 

Atfyfor  Executor." 
The  following  order  was  thereupon  made  by 
the  Judge: 

"  The  foregoing  petition  being  considered,  It 
Is  ordered,  adjudged  and  decreed,  that  the 
prayer  of  the  petition  may  be  granted ;  that  a 


cisss,  in  the  community  existing  between  her 
and  her  said  husband,  which  devolved  to  said 
heirs,  and  which  community  bad  been  adjudi- 
cated to  said  Oliver  J.  Morgan  at  said  sum  ; 
that  said  sum  of  money  so  due  by  said  Oliver  J. 
Morgan,  is  secured  by  legal  mortgage  ou  all  of 
said  land;  that,  in  order  tliat  said  property  may 
be  sold  to  the  benefit  of  auld  estate,  it  is  neces- 
sary that  the  interest  of  said  Mm.  Julia  Morgan 
may  be  sold;  that  her  said  interest  is  imder  the 
incumbrance  of  said  mortgage,  existing  against 
said  OUver  J.  Morgan,  for  the  amouut  so  due 
to  the  heirs  of  Oliver  H.  Kellam  :  that  for  the 
purpose  of  paying  the  said  sum  the  said  hein 
of  Kellam,  the  interest  of  r^aid  Julia  Morgan, 
deceased,  should  also  be  sold. 
Wherefore,  petitioners  pray  that  an  order  foi 


commission  to  take  an  inventory  be  directed  to   . ,  ,   

tlic  recorder  of  the  parish ;  that  the  lands  of  the  sale  of  the  interest  of  said  Julia  Monan,de- 
said  estate  be  sold  In  subdivisions  in  such  man- 1  ceased,  in  said  land,  may  be  made  for  me  put^ 
ner  as  the  said  executor  may  direct,  and  in  oth- 1  pose  of  paying  said  debt,  and  tbat  the  proceeds 
er  respects  according  to  luw  ;  and  that  such  I  of  sucli  safe  may  be  paid  by  preference  to  the 
Buljdivisions  be  sold  in  block;  and  after  making  I  settlement  thereof. 
5573  such  sale  the  said  executor  shall  file  a  tableaux  i  That  for  this  purpose.a  writ  of  sale  may  issue 
of  distribution,  and  that  a  commission  issue  to  { to  your  petitioner,  in  his  capacity  of  executor, 
sold  executor,  O.  T.  Morgan,  to  moke  such  sale.  [  to  make  such  sole;  that  such  sale  take  place  on 

Done  and  signed  in  chambers  this  the  Oth  day 
of  December,  A.  D.  1668. 

C.  A.  De  France,  Pari*h  Judge." 
Thereupon,  a  commission  was  issued  to  the 
recorder  of  the  parish,  who  appointed  Michael 
Gingery  and  W.  D.  Davis  appraisers,  and  the 
appraisers  made  an  inventoiy  as  follows: 


1.  Certain  specified  lots,  comprismg 
the  Melbourne  plantation, 
2,171  acres,  at  |2.75  $  6,970  20 

S.  Certain  lots  composing  the  Wil< 
ton  and  Albion  plantations, 

7,000  acres,  at  $2.75   19,250  00 

8.  Certain  lots,  composing  West- 
land  plantation,  6,0S)  acres, 

at  $2.73   18,800  00 

4.  Certain  lots,  composing  the  Mor- 
gana plantation,  1,000  acres, 

at  $2.75   4.135  00 


Total,  15.711  acres,  at  $3.75.  $43,305  25 
This  inventory  was  dated  December,  1868. 
Then  followed  a  writ  of  sale,  directed  to  the 
executor,  OUver  T.  Morgan,  and  dated  Decem- 
ber 16.  1868,  directing  him  to  sell  the  said  lots; 
terms,  cash  on  the  q)ot. 

On  the  same  day,  Dec.  18,  the  executor,  ac- 
cording to  his  return,  advertised  the  sale  for 
the  19th  of  Januarjr,  i860 ;  but  before  the  day 
of  sale  arrived,  the  idea  occurred  to  the  parties 
that  Julia  Morgan  owned  three  fourths  of  the 
property;  and  hence,  on  the  13th  day  of  Janu- 
aiy,  18w,  Oliver  T.  Morgan,  as  executor  of  the 
estate  of  Mn.  Julia  Morgan,  presented  to  the 
Judge  another  petition,  stating  the  fact  of  hav- 
fne  presented  the  previous  petition,  and  of  the 
omer  of  sale  and  advertis^ent  and  then  ad- 
ding as  follows: 

111  U.S. 


the  premises,  at  Wilton  pl[mtation,in  block  and 
for  general  lelief,  etc. 

Ferd.  M.  Goodrich, 

Att'y  for  ]£xecutor*' 
And  upon  this  petition  the  following  order 
was  granted : 

"The  foregoing  petition  being  considered,  It 
is  ordered  that  me  prayer  of  the  petition  be 

J ranted;  that  the  undivided  hiterestof  said  Mrs. 
ulia  Morgan,  deceased,  in  said  land,'  be  sold 
at  public  sate,  in  order  to  pay  said  debt ;  that 
said  sale  be  made  at  the  'Wilton  plantation'  for 
cosh,  in  block,  and  that  for  this  purpose  a  writ 
do  issue  to  said  executor,  and  that  he  be  author- 
ized to  make  said  sale. 
Carroll  Parish,  La.,  January  13.  1869. 

C.  A.  De  France,  PariihJHdg:'' 
On  the  same  day  a  writ  of  sale  was  issued  in 
pursuance  of  this  order. 

The  sale  took  place,  as  advertised,  on  the 
19th  day  of  January,  1869,  and  the  lands  were 
bid  off  as  follows :  Uie  Melbourne  plantation, 
2,171  acres,  and  the  Wilton  and  Albion  plants-  [6691 
tions,  7,000  acres,  to  John  A.  Buckner,  for  $S 
per  acre;  the  Westland  plantation,  5,040  acres, 
to  J.  W.  Montgomery,  for  $8  per  acre;  and  the 
Morgana  plantation,  1,600  acres,  to  Ferdinand 
M.  Goodrich,  for  $3  per  acre  ;  total,  $47,188w 
Deeds  were  given  to  the  purchasers  on  the  S8d 
of  January,  1869.  On  the  26th,  separate  peti- 
tions were  filed  by  Buckner  and  GkKtdrich  for 
monitions  to  be  piiblished  and  thesales  to  them 
homologated.  Publication  was  acoordin^y 
made,aDd  decrees  of  homologation  vereentwea 
on  the  2d  of  March,  1869. 

This  is  an  outline  of  what  took  place  in  the 
formal  proceedings  and  of  what  appears  on 
paper.   Several  tmn^  outside  and  Mhiod  the 
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mere  forms  are  to  be  Dotlced,aU  tending  to  cor- 
roborate  the  conclusion  ^at  this  sale  was  pro- 
Jectedand  carried  out,  not  for  the  purpose  of  pay- 
ing the  debts  due  to  the  creditors  oi  the  estate 
but  for  the  purpose  of  defeating  their  payment 
and  of  preserving  the  estate  for  the  lieneflt  of 
the  heirs. 

ThegeDeralachemeseemstohavebeen:  first, 
to  circ^te  and  give  currency  to  the  fact  that 
•  large  indebtedness  of  the  succession  existed 
In  favor  of  one  of  the  heIr8,8u£Bcient  in  amount 
to  absorb  the  entire  estate  and  secured  by  a  mort- 
ga^  gi^ng  it  priority  over  all  other  claims ; 
second,  to  depreciate  tne  value  of  the  proper^ 
so  that  this  supposed  indebtedness  would  cover 
It  all;  third,  to  put  forward  the  claim  of  Julia 
Morgan  to  three  fourths  of  the  property  which, 
even  If  not  sustained,  wonld  show  a  comnlica- 
don  of  the  UUe  that  would  affect  the  suable 
value  of  the  land;  and  fourth,  to  procura  a  ju- 
dicial sale  by  wliich  the  title  might  be  cleared 
of  all  incumbrances,  and  the  land  might  be  dis- 
tributed  to  the  heirs  according  to  tbctr  prior  in- 
terests therein,  free  from  all  liability  to  the  debts 
of  the  estate.  If  this  scheme  was  not  distiuctly 
formed  in  the  minds  of  the  parties,  it  seems, 
nevatthelesa,  bo  have  been  lubfltantially  carried 
Into  effoct,  with  the  added  dfcamstance  of  pro- 
viding a  liberal  compensaUon  to  the  attorneys 
and  counsel  by  whose  aid  It  was  accomplished. 

The  fflllowmg  is  the  account  given  by  J,  W. 
Montgomery  of  the  manner  in  wlucb  the  pro- 
ceedings were  initiated  and  carried  out : 
[660]  "He  thinks  it  was  in  the  fall  of  1867  John  A. 
Buckner  called  on  him  in  the  Town  of  St. 
Joseph,  where  be  (witness)  was  attending  court, 
with  a  request  that  he  should  take  charge  of 
the  collection  of  a  claim  against  the  estate  of 
Oliver  J.  Morgan, which, with  iDterest,amount^ 
ed  to  about  |100,000,and  whicli  be  was  attempt- 
ing to  collect  as  a  representative  of  one  of  Uie 
minor  heiis  of  the  estate  of  Mrs.  Oliver  J.  Mor- 
gan, and  which  ckUm  he  represented  to  be  and 
which  witness  knew  to  be  in  judgment  against 
Oliver  J.  Morgan  during  bis  lifetime  and  se- 
cured bv  mortgage  on  all  of  his  property  and 
was  really  the  only  mortgafe  on  it. 

When  witness  retumra  home  he  mentioned 
the  proposition  of  Buckner  to  his  law  partner, 
General  Edward  Sparrow,  who  reused  to  go 
into  it  unless  some  arrangement  was  made  by 
which  something  could  be  secured  to  some 
other  creditors  wnom  they  represented.  Wit- 
ness himself  was  willing  to  take  charge  of  Buck- 
ner's  claim  and  give  up  the  others,  because  the 
heirs  whom  Buckner  represented  had  always 
been  their  clients,  and  had  a  preferred  claim  by 
which  witness  thought  he,  the  heir.could  sweep 
the  whole  [Hvperty,  but  General  Sparrow  ad- 
hered to  the  prop(niUon  that  somethmg  must  be 
done  for  the  other  ordinary  creditors  whom 
their  firm  represented  and  insisted  on  a  compro- 
mise by  which  something  should  be  secured  to 
them.  Afterwards  it  was  agraed  between  coun- 
sel, Sparrow  &  Montgomery  and  Buckner,  that 
the  creditors  should  be  protected  to  a  certain  ex- 
tent. In  the  meantime,  F.  M.  Goodrich,  attor- 
ney at  law,  representing  certain  creditors,  also 
Innsted  that  his  clients  should  participate  in 
such  an  arrangement.  Subsequently,  Oliver  T. 
Morgan,  the  executor  of  Oliver  J.  Morgan,  In- 
tisted  that  there  should  be  no  preference  among 
the  ordinaiy  crediton.  If  one  was  to  come  in, 
M4 


all  were  to  come  in;  that  If  Buckner  was  will- 
ing to  make  a  concession  ta  &vot  of  the  credit 
ors  represented  by  Sparrow  ft  Mtmtgomery,  he 
did  not  see  any  reason  why  all  the  other  credit 
ors  should  not  come  In  too.  It  was  therefore 
agreed  that  other  creditors,  whom  their  law 
firm  did  not  represent,  should  participate  in  any 
compromise  which  nught  be  made  in  that  re- 
spect. It  was  then  an^  between  Sparrow  ft 
Montgomerv  and  Buckner  that  all  the  credttora 
of  Judge  Morgan  might  be  permitted  to  bid 
upon  £e  5,040  acres  before  mentioned, without 
interference  from  his  mortgage  claim ;  that  he 
would  not  press  his  mortg^  claim  against  the 
land  that  tney  should  bid  on,  and  that  tfaer 
might  bid  on  it  free  from  interference  on  hit 
part,  though  there  was  no  contract  or  under- 
standing that  the  creditors  should  absolute^ 
buy  it,  but  only  had  a  right  to  bid  on  it  80  tu 
as  their  attorneys  might  deem  it  to  their  Interest. 

Witness  bad  no  rarther  authoriW  than  this 
for  buying  in  for  the  creditors.  In  the  exercise 
of  a  fair  discretion,  witness  thought  he  was  do- 
ing the  best  for  those  which  he  represented, 
knowing  that  Buckner's  claim  was  sufficient  to 
sweep  uxe  whole  property,  and  that  whatever 
he  might  get  for  hu  cuents  under  such  an 
arrangement  was  just  ao  modi  clear  gain,  and 
so  F.  M.  Goodrich,  attorney  for  other  creditors^ 
and  Oliver  T.  Morgan,  executor,  thought.  Ao 
cordinglv,  after  Buckner  bad  made  his  conces- 
sion in  this  form,  reo>gnizinp  their  right  to  bid 
on  some  of  the  prepay  without  interference 
from  him  or  the  claim  he  represented,  they 
then,  as  his  attorneys  and  as  attorneys  for  some 
of  the  other  creditors  whom  they  represented, 
presented  a  petition  to  the  court  asking  for  a 
sale  of  the  property  to  pay  debts  against  the 
estate  of  Oliver  J.  Morgan. 

The  witness  added  that,  at  the  sale,  bv  r» 
quest  of  some  of  the  representatives  of  the 
creditors  and  by  understanding  between  himself 
and  his  law  partner,  he,  Montgomery,  Ind  uptm 
the  6,040  acres  (Westland)  for  thecredltors;  and 
Buckner  permitted  him  to  buy  In  said  property 
free  from  interference  by  his  preferred  daim, 
which  was  the  result  of  a  pressure  brought  to 
bear  upon  Buckner;  and  he  holds  said  5,040 
acres  for  the  benefit  of  such  creditors  as  choose 
to  come  into  the  arrangement. 

This  statement  is  certainty  a  very  remarkable 
oneinviewof  all  the  facts  of  the  case  as  tiof 
have  been  demonstrated  by  the  evidence.  The 
gravitv  with  which  the  "compromise"  was 
made  Between  Buckner  and  the  other  creditors, 
after  "the  pressure  brought  to  bear  upon  Buck- 
ner," is  certainly  interesting,  when  we  recollect, 
what  was  clearly  proved  in  the  cause,  that  the 
Westland  plantation,  consisting  of  6.040  acres, 
which  was  thus  allowed  to  be  Ud  f w  the 
benefit  of  the  other  creditors,  was,  at  the  time 
overflowed  with  water,and  was  estimated  bysev- 
eral  credible  witnesses  as  worth  not  over  |l.2S 
per  acre,  whilst  the  Wilton  and  Albion  plants 
tions  bought  in  by  Buckner  were  worth  prober 
bly  |25  per  acre,  as  will  be  shown  more  taUf 
hereafter. 

The  first  thing  that  was  done  after  the  pn»- 
entation  oi  the  petltltm  for  a  sale,  was  to  ai»> 
point  appraisers  and  have  the  jwoperty  ^ 
praised;  since  no  bid  could  be  accepted  wbJa 
did  not  equal  the  appraised  valup  of  the  proper 
tj.  Of  course  it  was  essential  to  the  acoon- 
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pUshment  of  the  supposed  object  of  tlie  parties 
that  this  appraised  value  should  be  as  small  as 
possible.  It  certainly  was  enull  enough:  $3.79 
per  acre  for  each  of  the  five  plantations.  They 
were  all  razeed  down  to  one  uniform  value  per 
acre,  when  the  proof  Is  overwhelming  that  they 
were  very  unequal  in  value.  But  the  apin-aise- 
ment  was  a  mere  sham.  The  appraisers  knew 
nothing  about  the  plantations;  they  never  saw 
them.  They  seem  to  have  been  picked  up  in 
Che  street  and  made  thdr  apinaisement  at  guess, 
If  not  at  the  dictation  of  some  of  the  parties  In- 
terested. Theinwmes  were  Davis  and  Qingery, 
Ingram,  one  of  the  witnesses,  who  bad  oeen 
O^.  Mora's  overseer  for  several  years,  and 
now  a  planter  himself,  says  he  was  well 
acquainted  with  Davis,  who  uved  in  West  Car- 
roll (the  Morgan  estate  being  in  East  CarroU). 
He  had  the  reputation  of  being  somewhat  of  an 
idiot.  His  mental  weakness  was  notoriouB  in  the 
country,  and  be  was  usoallT  known  by  the 
name  of  "fool Davta."  He  also  knew  Michael 
Oiogery.  He  resided  in  the  western  part  of  the 
parish,  and  was  a  man  of  verr  poor  Judgment, 
a  carpenter.  Witness  woiJa  not  feel  safe  io 
buying  or  selling  by  their  JudgmenL  He  said 
further,  that  he  would  not  think  It  a  fair  ap- 
praisement to  appraise  lands  like  Wilton,  AlMon 
and  Melboome  at  $6  per  acre;  that  sueh  lands 
were  worth  fnnn  |8  to  910  per  acre  rmt  ever 
since  the  war.  That  before  the  war  they  could 
have  been  sold  for  $70  or  $80  per  acre;  and  that 
they  were  worth  half  as  much  since  the  war. 

Davis  himself,  when  examined  as  a  witness, 
admits  that  he  had  no  knowledge  of  the  Morgan 
properQr  except  a  general  knowledge  he  bad  of 
all  the  swamp  lands  of  Carroll  Parish;  that  he 
had  no  knowledge  of  the  condition  of  the  Mor- 
gan property  in  1869,  except  what  he  heard 
[663]  from  others.  He  admits  that  he  got  his  ideas 
of  the  value  of  property  in  the  parish,  from  the 
prices  at  which  property  was  sold  at  succession 
and  other  public  sales  about  the  court-house. 

A  number  of  witnesses  were  examined  as  to 
the  real  value  of  the  property;  but,  perhaps, 
none  more  competent  than  Mr.  Henry  Good- 
rich, a  nephew  of  Oen.  Morgan  and  manager 
of  his  plantations  from  1838  to  1843;  and  again 
manager  for  Matthew  F.  Johnson  from  18W  to 
1878.  He  thought  the  appraisement  of  the 
land  in  I860  was  rather  high;  and  that  about 
$000,000would  have  been  a  fair  valuation.  He 
said  that  $8  per  acre,  the  price  bid  at  the  aaXe 
in  January,  1609,  was  a  low  valuation;  thought 
that  the  open  lands  in  1860  were  worth  $75  per 
acre,  and  the  wood  lands  worth  $15.  He  spoke 
particularly  of  the  Wilton,  Albion,  Monnna 
and  Melbourne  plantations,  not  of  the  West- 
land. 

Mr.  Le  May,  who  had  been  a  planter  most 
of  his  life,  testified  that  he  had  known  the  1/Lor- 
can  property  since  the  year  1868,  and  in  1863 
be  managed  the  Wcstland  plantation  for  the 
anccesslon.   He  added: 

"  Westland  plantation  and  the  adjacent  lands 
are  subject  to  overflow  and  have  been  over- 
flowed every  year  since  the  war.  Said  West- 
land  plantaUoa  and  adjacent  lands  are  of  little 
value,  and  witness  says  he  could  not  estimate 
<bem  to  be  wwth  more  than  $1.26  per  acre  at 
imsent  and  ever  rince  the  war,  means  to 
say  that  Westland  plantation  and  adjacent 
hue  bdmging  to  the  BuocesshMi  of  Oliver  J* 
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Morgan  he  could  notestlmatehi^er  than  $1.25 
per  acre. 

Wnt<m,  Albion,  Melbourne  and  Morgana 
^antations  are  not  Included  in  this  estimate. 
Westland  plantation  is  established  on  the  lands 
of  the  succession  of  Oliver  J.  Morgan  furthest 
back  from  the  Mississippi  River,  and  the  adja- 
cent lands  referred  to  are  wfld  luids  belonging 
to  said  succession.  Says  that  Wilton,  Albion 
and  Melbourne  plantaUous  have  always  been 
regarded  as  first  class  plantations  in  the  Parish 
in  Carroll.  Tteffo^  the  lands  embnued  in 
said  plantations  as  worth  about  $76  per  acre  .... 
before  the  war,  and  $25  now  and  since  the  war,  [664 
cash  valuation.  Buui  lands  have  been  renting 
for  from  $8  to  $10  per  acre  dnce  the  war.  •  •  • 

Witness  having  heard  read  to  him  the  depo- 
sition of  witness  N.  D.  Ingram,  corroborates  in 
the  main  his  testimony  in  regard  to  the  location 
and  description  ct  the  wopa^,  but  does  not 
sppraise  the  lands  dnce  the  war  quite  as  high. 
Witness  does  not  think  that  the  appraisement 
of  said  Wilton,  Albion  and  Melboume  planta- 
tions at  $3  per  acre  In  1868  was  a  fair  valuation 
of  said  property.  Witness  considers  that  the 
same  were  worui  in  cash  at  that  time  $35  per 
acre. 

Witness  was  acquainted  with  Michael  Gin- 
gery and  W.  D.  Davis,  who  were  the 
praisers  of  said  property.  Oiogery  was  a  car- 
penter  by  trade,  and  resided  In  the  western  por- 
tion of  the  I^arlah  of  Carroll,  now  West  Carroll, 
tt  tt  *  Witness  considered  Mr.  Oingery  to 
be  an  illiterate  man  and  not  competent  to  ox  a 
value  on  said  proper^.  Witness  atqrs  he  has 
known  W.  D.  Da'ns  as  a  dtlzen  of  the  western 
portion  of  the  Parish  of  Carroll,  now  West 
Carrol],  for  several  years.  Witness  s^s  he 
does  not  know  of  two  more  incompetent  per> 
sons  than  Gingery  and  Davis  to  appraise  prop- 
erty. Thinks  tltat  more  incompetent  pdsons 
could  not  have  been  found  to  make  said  ap- 
praisement in  1868." 

Testimony  of  a  dilEerent  character  was  ad- 
duced, it  is  tru^  but  in  our  Judgment  the  re- 
sult of  the  evidence  is,  that  the  appnlsement, 
as  we  said  before,  was  a  mere  sham.  We  have 
littie  doubt  that  the  property  of  the  estate  which, 
in  the  aggregate,  was  bid  off  by  Buckner,  Good- 
rich anoMontgomery  for  $47,183»  was  worth 
at  least  five  times  that  amount. 

But  there  is  no  wonder  that  the  property  Bold 
at  a  mere  nominal  price;  there  was  no  compe- 
tition. The  facts  which  were  circulated,  that 
Buckner  had  a  preferred  claim  lor  over 
$100,000,  and  that  three  fourths  of  the  proper- 
ty belonged  to  Mrs.  Julia  Morgan  or  her  heirs, 
were  sufficient  to  drive  away  all  bidders;  and, 
as  if  this  were  not  su£9cient,  one  person  at  least, 
who  had  intended  to  bid  on  the  property,  was 
actually  deterred  from  attending  the  nle  by 
being  told  that  it  was  to  be  a  sale  for  the  bene- 
fit of  the  heirs,  or  a  familr  afbir.  Rhodes,  one 
of  the  witnesses,  says;  "  That  on  the  morning  [666] 
of  the  sale  of  the  succession  property  of  Oliver 
J.  Morgan,  in  January,  1869,  he  and  John 
Lynch  went  to  the  mlton  plantation,  where 
the  sale  was  to  occur,  expecting  to  attend  the 
sale,  and  Lynch  was  calculating  upon  buying 
some  of  tbe  property.  When  they  reachea 
Wilton  th^  found  no  person  present  autiuw^ 
IzedtomakethesalK  Passed  above  said  planta 
Uon  awl  nwt  Judge  J.  W.  Montgomery  and 
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FerdiDandltf.  Goodrich,  attorneTS,  going  down 
to  the  sale.  Major  Lynch  spoke  of  going  back 
to  attend  the  sale  and  questioned  them  as  to  the 
terms  of  the  same.  Mr.  F.  M.  Qoodrich  re- 
plied to  hitn  that  it  was  to  be  a  sale  for  the  ben- 
efit of  the  befrs,  or  a  f  amfly  affair.  Lynch  was 
informed  that  if  be  went  oack  and  purchased 
at  the  sale,  he  would  get  a  long  Ungatira  on 
his  hands,  and  they  induced  him  not  to  attend 
the  sale.  *  *  *  Witness  is  satisfied  that  if 
John  Lynch  had  been  let  alone  by  Mr.  Good- 
rich he  would  have  attended  the  safe  and  would 
have  bid  something  like  the  value  of  the  prop- 
erly, and  it  would  not  have  been  sacrificed  for 
the  nominal  price  of  $3  per  acre.  Lynch,  Bug- 
gies &  Co.  paid  about  |«}  per  acre  for  the  Illar 
nara  plantation,  situated  about  four  miles  be- 
low Wilton,  and  It  is  far  inferior  to  WUton 
and  Melbourne  plantations  in  value  per  acre. 
Witness  is  satisfied  that  Lynch  would  have 

S'ven  more  than  636  per  acre  for  Wilton,  Al- 
on  and  Melbourne  plantations  had  he  attend- 
ed the  sale  and  believed  he  could  have  obtained 
ftvaUdtitte." 

J.  W.  Montgomery  was  enmlned  on  the 
•abject  of  the  conversation  between  Lynch  and 
Goodrich,  to  contradict  Rhodra;  and  he  says, 
"  That  F.  M.  Goodrich  stated  to  Major  Lvnch 
*  *  *  that  the  property  was  being  sold  to 
ij  in  part  a  large  clami  against  it  held  by  the 
tmily.  Tills  is  what  I  remember  of  Goodrich's 
statements." 

We  do  not  see  that  the  contradiction  mate- 
rially affects  the  result  of  the  evidence. 

Besides  the  actual  events  which  ensued,  the 
proceedings  at  the  sale  itself  and  what  took 
place  after  the  sale,0O  to  prove  most  conclusively 
that  it  was  intended  as  a  mere  family  arrange- 
ment for  securing  the  prc^ier^,  arainst  the  de- 
mands of  the  crSitors,  in  the  nands  of  the  two 
branches  of  the  family  precisely  as  they  had 
[666}  alw^  held  it,  except  that  for  Uie  sake  of  ap- 
pearances, the  Westland  plantation  of  6.o4o 
acres,  then  overflowed,  and  not  worth  more 
than  a  dollar  uid  a  quarter  an  acre,  was  bid  off 
by  Montgomery  for  the  creditors;  and  Morranu, 
consisting  of  1,600  acres,  was  given  to  Mont- 
gomeiT  and  Qoodrich  for  the&  sendees,  and 
vras  alterwaids  sold  the  latter  for  about 
$10,000.  The  Wilton  and  Albion  plantations. 
alUiough  bid  off  by  Buckner,  never  changed 
hands.  Imt  continued  to  remain  and  still  remain 
in  the  possession  of  Julia  Morgan's  heir8,whilst 
Buckner  himself  kept  Melbourne  and  occupied 
it  as  before.  This  is  conceded  by  all  the  puties, 
Buckner  and  Montgomery  bemg  fully  exam- 
ined on  the  subject  and  admitting  the  fact 
The  pretense  that  the  sale  was  made  to  satisfy 
Buduier's  claim  of  over  $100,000  was  nothing 
but  a  pretense;  when  premed  on  the  subject,  he 
admitted  that,  although  the  aggregate  amount 
of  his  bids  on  the  three  plantations  sold  to  him, 
which  was  $37,518.  was  legally  a  credit  on  the 
amount  of  the  debt,  yet  that  he  did  not  claim 
the  plantations  held  by  the  representatives  of 
Julia  Morgan,  namely:  Wilton  and  Albion.  He 
was  exanuned  as  a  witness  in  1878,  nine  years 
after  the  8ale,and  testifled,amongst  other  things, 
as  foliowi: 

"  The  heirs  of  Julia  Morgan  have  held  pos- 
session of  the  land  they  had  before  the  war; 
and  witness  has  held  pwsession  of  the  land  he 
had  before  the  war.  witness  does  not  hold  the 
6S« 


property  in  comnum;  then  Is  only  a  tenq^oftiy- 

divulon. 

Witness  has  held  possesdon  of  Melbonme 
ever  since  the  war,  and  the  heirs  of  Julia  Mor- 
gan have  held  possession  of  Wilton  and  Albion, 
except  that  the  heirs  recognized  Oliver  T.  Mor- 
gan as  executor,  but  he  did  not  require  of  tiiem 
anv  account  of  the  rents  and  revenues. 

Witness  says  that  his  understanding  was,  at 
the  time  of  the  sale,  in  January,  18M,  when  he 
bought  In  the  property  for  the  heiTS,  that  they 
were  to  receive  their  proportion  of  the  land 
purchased  In  witness'  name,  and  he  iras  to  m- 
tain  his  proportion. 

Thev  were  (the  hetfs  d  Julia  Uo^an)  to  take 
three  fourths  of  the  land  and  witness  one  fourth, 
and  this  understanding  waa  had  as  to  the  exact 
amount  In  the  division  after  the  sale.  There 
was  no  conversatioo  or  agreement  with  the  L'STj 
heirs  or  any  other  parties,  as  to  how  the  division 
should  be  made." 

It  is  unnecessary  to  pursue  the  subject  fuitber 
in  relation  to  the  qtustien  of  feaiu.  We  sm 
endrelv  satlafled  that  the  sale  was  a  sheer  fimid 
as  agamstthe  general  creditors  of  the  estate. 

The  next  question  is,  whether  the  complain- 
ant Is  in  a  situation  to  contest  the  validi^  of 
the  sale  by  the  present  suit.  It  is  contended 
that  he  is  concluded  by  the  proceedings  in  the 
Probate  Court  of  Carroll  Parish,  which  is  al- 
leged to  have  had  exclusive  Jurisdiction  of  the 
subject-matter,  and  its  decidon  Is  alleged  to  be 
conclusive  against  all  the  world,  bat  espeddly 
against  the  complainant,  who  vras  a  party  to 
the  proceedings. 

The  administration  of  General  Morgan's  suc- 
cession undoubtedly  woperly  belonged  to  the 
Probate  Court  of  the  Pansh  of  Carroll  and.  in 
a  general  sense,  it  is  true  that  the  dedsiras  of 
that  court  in  the  matter  of  the  succession  am 
conclusive  and  binding,  espedallj  upon  thoee 
who  were  parties.  But  this  is  not  universally 
true.  The  most  solemn  transactions  and  judg* 
ments  may,  at  the  Instance  of  the  parties,  be 
setasideorrendcredinoperativeforfraud.  The 
fact  of  being  a  party  does  not  estop  a  person 
from  obtainmg  in  a  court  of  equity  reUef  against 
firaud.  It  is  generally  parties  tut  are  the  vio* 
timaof  fraud.  The  court  <tfdlianoery  is  always- 
open  to  hear  complaints  against  it,  whether 
committed  t'n  pai*  or  in  or  means  of  ludicfal 
proceedings.  In  such  cases  the  court  aces  not 
act  as  a  court  of  review,  nor  does  it  inquire 
into  anv  irregularities  or  errors  of 
in  another  court;  but  it  will  scrutinize  the  cot- 
duct  of  tiie  parties,  and  if  it  finds  that  they  ham 
been  guilty  of  fraud  in  obtaining  a  judgment 
or  de^«e,  It  will  deprive  them  of  the  benefit  of 
1^  and  of  any  inequitable  advantage  which  they 
have  derived  under  It  Story.  Eq.  Jur.,  sees. 
1670-1678;  Kerr.  Fraud  and  Mistake,  SBiMSS. 
This  subject  was  discussed  In  Onin«$  v.  FuanUt, 
93U.S.,10rXZni.,6»4],andAinvwv.irt(nAm, 
09  n.  S.,  80  [XZV.,  4ini.  in  the  latter  caae. 
spe^dng  of  the  proceecBog  In  the  LooUana, 
practice  to  procure  nullity  <^  a  judgment,  we 
said,  "  If  the  proceeding  is  merely  tantamount 
to  the  conunon  law  practioe  of  moving  to  set 
aside  a  judgment  for  irregularity,  or  to  a  writ  [666] 
of  error,  or  to  a  bill  of  review  on  wpeal.  it 
would  belong  to  the  latter  category,"  that  1^  a 
supplements^  proceeding,  connected  with  tlM 
original  suit,  "and  the  United  Statea  Court 

MX  U.  S. 


Digitized  by 


Google 


1888. 


JOHHSON  T.  WaTBHB. 


could  not  properlv  entertain  Juri<^d]ctlon  of  the 
cue  *  •  »  On  the  other  hand,  if  the  pro- 
ceedincs  are  tantamount  to  a  bill  in  equity  to 
Mt  aside  a  decree  for  fraud  in  tlie  obtaioing 
tiiereof,  then  they  constitute  an  original  and  in- 
d«)endent  proceeding;  •  •  •  a  new  case 
arising  upon  new  facts,  although  having  rela- 
tion to  the  validity  of  an  actuaJ  Judgment  or 
decree,  etc." 

These  considerations  apply  with  full  force  to 
the  argument  based  on  the  monition  proceed- 
ings which  were  resorted  to  after  the  sale  for 
the  purpose  of  procurlnB  a  homologation  there- 
of as  against  all  the  world.  The  monition,  as 
issued  by  and  published  under  the  direction  of 
the  probate  court,  called  upon  "All  persons  who 
could  sei  up  any  right  to  the  property,  in  con- 
sequence of  any  informalities  lo  the  orders  and 
decrees  under  which  the  sale  was  made,  or  any 
Inegulari^  or  Illegality  in  the  appraisement  or 
advertisement  or  time  and  manner  of  sale,  or 
of  any  other  defect  whatsoever,  to  show  cause 
within  thirty  days  why  the  sale  should  not  he 
homologated  and  confirmed." 

In  the  case  of  Jaekion  v.  LudeKng,  21  Wall., 
618  [88  U.  8.,  XXII.,  4fi2j,  we  held  that  the 
judgment  of  confirmation  or  homologation,  on 
BQcfa  a  monition,  has  relation  only  to  mistakes 
and  omisaiona  of  the  officers  of  the  law,  and  not 
to  the  question  whether  the  purchasers  obtained 
their  title  by  fraud  or  were  trustees  mala  fide 
for  others;  and  that  such  a  judgment  Is  conclu- 
sive of  nothing  but  that  there  have  been  no  fatal 
Irregularities  of  form.  The  concluding  remarks 
of  the  opinion  In  that  case  have  a  strong  bear- 
ing upon  the  present  It  is  there  said:  "A  sale 
may  have  been  conducted  legal  iv  in  all  Itsproc- 
flsa  and  fornu,  and  vet  the  purchaser  may  nave 
lieen  guilty  of  fraud,  or  may  hold  the  property 
aa  a  trustee.  In  this  case  the  complainants  rely 
upon  no  irregularity  of  proceeding,  upon  no 
absence  of  form.  The  forms  of  law  were  scru- 
pulously observed.  But  they  rely  upon  faith- 
MBsness  to  trusts  and  common  obligations;  upon 
combinations  against  the  policy  the  lav  and 
fraudulent;  anaupon  confederate  and  success- 
'  ful  efforts  to  depnve  them  wrongfully  of  prop- 
erty In  which  they  had  a  laree  mterest,  for  Uie 
benefit  of  persons  in  whom  tney  bad  a  right  to 
place  confidence.  Homologation  Is  no  ob- 
stacle to  such  a  claim."  In  our  judgment  It  is 
equally  no  obstacle  to  the  claim  of  the  com- 
plainant in  the  case  before  us.  The  same  ob- 
KTvation  maybe  made  with  regard  to  the  pro- 
ceedings bad  In  reference  to  the  executor's  anal 
account  and  discharge. 

Had  the  question  of  fraud  been  before  the 
probate  court  in  any  of  these  proceedings,  and 
nsd  the  complainant  been  apprised  of  them, 
the  case  might  have  been  different.  This  court 
would  not  tov  over  tuiain  a  case  already  tried, 
nor  permit  the  compHdnant  to  litigate  matters 
whicn  he  had  notice  of  and  which  he  had  an 
opportunity  to  litigate  in  the  probate  proceed- 
Uga.  But  one  of  the  grounds  of  complaint 
made  by  the  bill  is,  that  the  very  attorneys  whom 
he  had  employed  to  secure  bis  claim  acted  as 
attorneys  for  the  succession  and  heirs,  and  con- 
ducted the  proceedings  for  the  sale,  and  partid- 
vated  as  active  parties  therein,  wtthont  riving 
him  any  notice  of  what  was  bdng  done.  These 
allegationa  were  substantially  proven.  It  was 
Aown  that  day,  the  complainant,  resided  in 
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Louisville,  Kentucky;  that  early  in  1886  he  sent 
his  documents,  the  three  bills  of  exchange  de- 
scribed in  his  original  bill,  to  Oen.  Sparrow,  of 
the  firm  of  Sparrow  &  Montgomei^,  lawyen. 
in  Louisiana,  to  secure  his  clum  against  Oliver 
J.  Morgan's  succession.  The  bills  were  pre- 
sented oy  the  attorney  to  the  executor,  Oliver 
T.  Morgan,  in  April,  1800,  and  he  indorsed  and 
signed  on  each  an  acknowledgment  that  it  was 
a  just  claim  against  the  succession,  to  be  paid 
in  due  course  of  administration;  and  thereupon 
they  were  submitted  to  the  Probate  Judge,wbo 
indorsed  on  each  bill  an  order  that  it  be  nuikod 
as  a  just  claim,  to  be  paid  in  due  course  of  ad- 
ministration according  to  law.  The  bills  re- 
mained in  the  hands  of  Sparrow  &  Mon^m- 
ery  until  the  commencement  of  the  proceedings 
for  sale,  or  about  that  time.  Buckner  having 
applied  to  them  lo  conduct  these  proceedings, 
the  farce,  for  it  seems  to  us  nothing  but  a  farce, 
of  makinGracompromisewiththecreditorstook 
place  io  Sparrow  &  Montgomery's  of&ce,  and 
the  claims  which  they  held  against  the  estate 
were  handed  over  to  other  attorneys.  Mont- 
gomery, when  examined  as  a  witness,  admitted  [670! 
that  the  bills  of  exchange  belonging  to  Gtay 
were  banded  over  to  Farrar  and  did  not  pretend 
that  Oay  was  ever  consulted  on  the  subject. 
When  pressed  for  an  answer  on  this  point,  ha 
admitted  that  his  pnrtner,  Oen.  Sparrow,  did 
voluntarily  and  of  his  own  accord  put  the  claim 
in  Farrar's  bands.  He  further  stated  that  this 
was  onlv  six  or  eight  weelu  before  the  day  of 
sale  and  that  Farrar  had  the  bills  on  the  day  of 
the  adjudication,  that  is,  the  day  of  sale;  and 
there  Is  not  the  slightest  proof  to  show  that  Gay 
had  any  notice  of  any  of  the  proceedings.  After 
having  put  himself.  In  his  bill,  upon  want  of 
notice,  and  after  this  evidence  on  the  subject, 
drawn  from  one  of  the  defendants,  it  was  in- 
cumbent on  the  defendants  to  have  shown,  if 
they  could,  that  be  bad  notice. 

It  is  alleged,  however,  that  since  the  com- 
mencement of  this  suit,  the  ludgment  obtained 
by  the  complainant  on  the  bills  of  exchange  has 
been  revened  by  this  court  on  writ  of  error, 
and  that  the  claim  on  the  original  securities  la 
prescribed. 

It  Is  true  that  the  judgment  was  reversed  In 
March,  1874;  and  that  the  complainant,  bv 
leave  of  the  court  below,  filed  an  amended  blU 
setting  forth  the  acknowledgment  and  recogni- 
tion of  the  original  bills  of  exchange,  and  rely- 
ing on  these  evidences  of  his  debt,  thus  sanc- 
tioned, instead  of  the  judgment.  This  raises  a 
question  of  law,  whether  a  debt  thus  presented 
to  and  acknowledged  by  the  executor,  and 
ranked  by  the  judge  of  probate.  Is  subject  to  pre- 
scription tike  ordinary  demands. 

By  the  Code  of  Practice  of  Louisiana  it  Is  de- 
clared: 

"  Art.  084.  No  bearer  of  a  claim  of  money 
against  a  succession  administered  by  a  curator 
appointed  by  a  judge  or  by  a  testamentary  ex- 
ecutor, shall  commence  an  action  against  such 
succession  before  presenting  his  claim  to  the 
curator  or  executor. 

Art.  985.  If  such  claim  be  liquidated  and  be 
acknowledged  by  the  curator  or  testamentary  ex- 
ecutor or  administrator,  he  shall  write  on  the  evi- 
dence of  the  claim,  or  on  a  paper  which  he  ahall 
annex  to  i^  a  dedaratira  signed  by  him,  and 
stating  that  he  has  no  ol^ection  to  the  pa^oent 
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«f  the  claim,  after  which  the  bearer  of  such 
claim  shall  submit  it  to  the  judge,  that  it  may 
be  ranked  among  the  admowIcNi^ed  debts  of 
the  succession." 
[6T1]  Article  086  provides  that  U  the  claim  is  not 
liquidated,  or  is  objected  to  by  the  curator,  etc., 
tbe  bearer  may  bring  his  actirai  in  the  ordinary 
manner. 

These  articles  show  veir  conclusively  that 
when  a  claim  baa  been  duly  acknowledged  by 
the  executor,  and  ranked  by  the  Judge,  as  this 
was,  no  judgment  on  it  is  necessaiy.  And  such 
is  the  doctrine  of  the  Supreme  Court  of  Louisi- 
ana. In  a  late  case,  Senthaw  v.  Stafford,  80 
La.  Ann.,  868,  the  subject  was  very  fully  dis- 
cussed, and  it  was  held  that  the  acknowledg- 
ment of  a  succession  debt  suspends  the  pre- 
scription of  it  as  long  as  the  property  of  the 
succession  remains  in  the  huids  of  the  executor 
under  administration.  The  court  say:  "  We 
think  it  manifest  that  the  law  never  contem- 
plated that  a  creditor  whose  debt  has  been  for- 
mally acknowledged  should  bring  a  suit  to  08- 
tebliah  his  daim.  The  policy  of  the  lav  dis- 
eoura^  such  proceeding;  would  punish  it  by 
inflictmg  the  costs  thereof  on  the  creditor. 
True,  the  law  gives  him,  after  a  xeasonable  time, 
*  *  *  a  ri^t  to  compel  the  administrator  to 
account." 

After  referring  to  previous  decisions,  the 
court  concludes  as  follows:  "We  therefore  con- 
clude that  after  a  creditor  of  an  estate  has  had 
his  claim  duly  acknowledged  by  the  adminis- 
tmtor,  the  law  does  not  contemplate  any  fur- 
ther proceeding  on  his  part  to  establish  it  as 
against  the  estate.  Tlutt,  in  principle,  the  ad- 
ministrator is  his  trustee  and  holds  in  posses- 
sion for  his  benefit  the  property  of  the  estate 
which  la  the  common  pledge  of  the  creditors." 

From  this  authoritative  exposition  of  the  law 
cf  Louisiana,  we  think  it  clear  that  the  plea  of 
prescription  caoDot  avail  the  defendants  in  this 
case.  The  bill  was  filed  in  Januai^,  1872,  just 
three  years  after  the  sale  complained  of,  and 
within  six  years  after  the  bilu  of  exchange 
were  acknowledged  and  ranked  among  the  just 
debts  of  the  succession.  The  bills  could  not 
have  been  prescribed  before  acknowledgment, 
because  they  came  to  maturity  in  January.  1861, 
and  the  Civil  War  interrupted  prescripuon  as 
against  the  complainant,  a  citizen  of  Kentucky, 
from  April  27,  1861,  to  April  2,  1866.  The  ac- 
knowledgment and  recognition  in  April,  1866, 
[07S]  had  the  ^ect  to  place  the  claim  on  the  tableau 
of  succession  ana  obviated  the  necessity  of  any 
other  legal  demand.  Although  this  was  suffl- 
dent  to  preserve  the  $tatu$of  Uie  debtfree  from 
prescription,  vet  there  was  another  interruption 
by  the  legal  demand  made  1^  the  action  which 
was  brought  in  1870,  and  which  was  in  the 
course  of  prosecution  until  the  reversal  of  the 
Judgment  by  this  court  in  1874,  if  not  longer. 
Such  a  legal  demand  interrupts  prescription 
whether  tbe  suit  has  been  brought  before  a 
court  of  competent  jurisdiction  or  not  Civil 
Code,  art.  8518  (8484).  It  is  clear,  therefore, 
that  the  debt  was  not  prescribed  when  fUa  suit 
was  brought 

The  defendants,  however,  place  some  reli- 
ance on  the  fact  that  the  bill  was  not  amended 
until  March  28, 1870,  then  first  stating  the  fact 
that  the  claim  was  presented  to  the  executor 
and  acknowledged  and  recognized,  a  period  of 
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more  than  five  years  after  the  reversal  of  the 
judgment  We  do  not  regard  this  as  material. 
The  making  of  the  bills  of  exchange  was  fully 
stated  and  set  forth  and  the  bills  described  in  the 
original  bill  of  complaint,  and  it  was  admitted 
and  stated  in  tbe  answer  of  the  defendant,  that 
the  said  claim  of  the  complafoant  was  duly  ao 
knowledged  by  the  executor  as  a  just  claim 
against  t£e  estate.  With  such  a  statement  In 
their  own  pleading  they  could  hardly  be  heard 
to  aver  that  the  claim  was  prescribed.  Besides, 
it  is  difficult  to  sec  how  it  could  possibly  be  pre- 
scribed, any  way,  during  the  pendency  of  thte 
suit,  broujpit  for  the  purpose  of  securing  its 
payment 

It  is  not  insisted,  as  it  could  not  be,  that  the 
fraudulent  sale  is  prescribed. 

We  are  clearly  of  <^>iiiion  that  the  complain- 
ant is  not  precliuled  from  obtaining  rdief  mtiu 
present  suit 

Some  technical  points  have  been  made  In  the 
case  which  we  have  examined  and  think  un- 
tenable. Oneis  that  after  the  decease  of  Oliver 
T.  Morgan,  Matthew  F.  Johnson  was  substi- 
tuted in  bis  place  in  the  suit  as  dative  executor 
of  the  said  Oliver  T.  Morgan,  and  notasdative 
executor  of  Oliver  J.  Morgan.  Bb  was,  in  fact, 
both,  and  the  bill  of  revivor,  as  amended,  dis- 
tinctly states  that  subsequent  to  the  filing  of  his 
plea,  answer  and  demurrer,  by  Oliver  T.  Moi^  rn-an 
gan,  testamentary  executor  of  Oliver  J.  Mor-  [Vi«J 

fan,  in  Vbe  year  1878,  the  said  Oliver  T.  Morgan 
ied;  and  Uiat  subsequent  to  his  deaUi,  Iut> 
tbew  F.  Johnson  had  b^n  appointed  dative  test- 
amentary executor  of  the  last  will  of  said  Oliver 
J.  Morgan;  and  that  assets  of  said  Oliver  J. 
Morgan  had  come  into  said  Johnson's  hands  in 
that  capacity,  and  prays  that  be  may  answer 
and  set  forth  whether  any  and  what  assets  of  said 
estate  of  Oliver  J.  Morgan  had  come  into  his 
hands  and  ftv  an  account,  etc.  Upon  this  bill 
a  subpceca  was  issued  commanding  the  mar- 
shal to  summon  Matthew  F.  Johnson,  dative 
testamentary'  executor  of  Oliver  T,  Morgan,  to 
appear  and  answer  the  bill  of  revivor,  Matthew 
F.  Johnson  did  appear,  entering  his  appearance 
as  dative  testamentary  executor  of  Oliver  T. 
Morgan  to  the  l^of  revivw  and  to  the  amend- 
ments thereof,  "  Wheretn  Stephen,Waters,  ad- 
ministrator of  the  succesrion  of  Wm.  Qay,  de- 
ceased, is  complainant,  and  said  Matthew  F. 
Johnson  and  outers  are  defendants."  This  ap- 
pearance was  entitled  In  the  cause  by  its  true 
tiUe  and  number.  The  subpoena  was  mere  proc- 
ess to  bring  the  defendant  Into  court  WhMihe 
came  Into  court  and  road  the  bill  of  revivor,  be 
was  informed  that  he  was  called  upon  to  an- 
swer  as  dative  executor  of  Oliver  J.  Morgan. 
This  was  sufficient  From  that  day  until  the 
cause  came  here  on  appeal,  he  defended  the 
cause  as  representative  of  the  estate  of  Oliver 
J.  Morgan,  and  made  no  objection  to  the  tech- 
nical d^ect  In  the  subpoena.  Tbe  defect  was 
cured  when  he  entered  his  appearance  without 
raldng  the  objection,  and  it  is  certainty  too  lata 
to  raise  It  now. 

There  Is  nothing  else  in  the  case,  except  the 
form  of  the  decree,  to  which  we  deem  it  necee- 
sary  to  give  our  attention. 

The  decree  made  by  the  circuit  court  in  the 
first  place  affirmed  the  debt  due  to  the  complain- 
ant and,  secondly  .declared  tbe  sales  made  on  the 
10th  of  Janouy*  1868.  null  and  void  as  against 
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the  estate  of  William  Gay.  eomplaiuant,  and 
directed  that  the  lands  be  sdzed  and  sold  1^  the 
marshal  to  satisfy  the  debt  due  to  the  estate  of 
Oay,  with  iDterest  and  costs.  We  think  that 
the  hitter  part  of  the  decree  ought  to  be  modi- 
fled.  The  bUl  waa  filed  by  WilUam  Gay  "  In 
,  behalf  of  himself  and  of  all  others,  creditors  of 
i"'*^  Oliver  J.  Moigan  »  •  •  who  shall  come  in 
and  seelc  relief  by  and  contribute  to  the  expense 
of  this  suit."  la  other  words,  it  Is  a  creditor's 
bill  filed  on  behalf  of  the  comptalnant  and  of 
all  other  creditors  that  choose  to  come  in  and 
share  the  expenses,  for  the  pun}OBe  of  securing 
the  due  admiulstration  and  application  of  a  trust 
fund,  namely:  the  estate  belonging  to  the  suc- 
cession of  OUver  J.  Morgan,  deceased.  On  such 
a  bill,  it  is  the  usual  and  correct  cour^  to  open 
a  reference  in  the  master's  office  and  to  give 
other  creditors,  having  valid  claims  gainst  the 
fund,  an  opportuni^  to  come  In  and  have  the 
benefit  of  toe  decree.  In  ow  judgmeTit,  there- 
fore, the  decree  thould  b$  modified  so  as  to  dtv 
dare  and  direct  as  follows,  tliat  is  to  s^: 

I.  That  the  estate  of  said  Oliver  J.  Morgan, 
deceased,  herein  represented  by  Matthew  F. 
Johnson,  dative  executor  of  the  last  will  of  said 
Oliver  J.  Hoican,  Is  indebted  to  the  estate  of 
said  William  Gay,  deceased,  herein  represented 
by  Stephenson  Waters,  administrator,  in  the 
or  $88,250, with  interrat  at  five  per  cent  per  an- 
£>um  until  final  payment  on  $18,000  from  the 
lOtb  of  January,  1861;  on  $10,360  fiomthel6tb 
of  January,  1861,  and  ou  $10,000  from  the  S8th 
of  January,  18C1,  and  for  all  costs  of  this  suit. 

II.  That  the  soles  of  the  lands  of  said  estate 
of  Oliver  J.  Morgan,  adjudicated  in  parcels  and 
subdivisions  on  the  lOth  Of  January,  1860,  to 
John  A  Buckner,  J. West  Montgomery,  agent, 
and  Ferdinand  M.  Goodrich,  respectively,  and 
conveyed  to  them  respectively  by  Oliver  T. 
Morgan,  executor,  by  notarial  acts  passed  be- 
fore D.  C.  Jenkins,  notary  public,  on  the  23d 
of  January,  1869,  and  recorded  in  the  oflBce  of 
the  parish  recorder  of  the  Parish  of  .Carroll,  in 
notarial  book  X,  at  foUos  813, 318  and  314  be  d»- 
clared  null  and  void  as  against  the  estate  of  tiie 
said  William  Gay,  complainant  herein,  and 
against  the  other  crcditorscf  said  estate  of  Oliver 
J.  Morgan,  deceased;  and  that  it  be  referred  to 

 ,  one  of  the  masters  of  the  court,  to  take 

and  state  an  account  of  the  assets  belonging  to 
said  estate  in  the  hands  of  said  dative  testament- 
ary execntor,  Matthew  F.  Johnson;  and  that 
the  said  master  be  authorized  to  summon  said 

r-_.  Johnson  to  appear  before  him  and  render  ac- 
count  of  said  assets:  and  that  said  master  give 
throe  months'  public  notice  by  advertisement 
in  a  newspaper  published  in  the  Parish  of  Car- 
roll, and  in  a  newspaper  published  in  New  Or- 
leans, to  all  creditors  of  the  said  estate  of  Oliver 
J.  Morgan,  deceased,  to  ^mear  before  him,  the 
said  nuister,  and  establish  their  several  debta. 

in.  If  other  sufficient  available  assets  of  said 
estate  to  pay  the  said  debt  be  not  found  in  the 
hands  of  said  Johnson,  dative  executor,  as  afore- 
said, the  said  master  is  authorized  and  required 
to  sell  so  much  of  said  lands  In  proper  parcels 
as  may  be  necessary  to  pay  ana  satisfy  uid 
debts;  and  the  lands  so  sold  shall  be  free;  and  dis- 
charge of  any  lien,  claim  or  title  ariring  from 
or  by  reason  of  sold  sales  so  made  on  the  19th 
day  of  January,  1869.  If  the  available  assets 
and  the  proceeds  of  said  lands  should  not  be  suf- 
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flclent  to  pay  all  the  debts  of  anid  estate  eatab* 
liahed  bcfwe  said  master,  Including  the  debt 
due  to  the  comptalnan  t,  there  shall  be  a  pro  rata 
distribution  thereof  after  the  payment  of  all 
costs  and  expenses  of  the  complainant,  and  of 
said  reference  and  sale.  The  sale  shall  be  ad- 
vertised and  proceeded  in  according  to  the  laws 
of  Louisiana  m  reference  to  succession  sales. 

IV.  The  said  master  may  apply  to  the  court 
from  tbne  to  dme  for  further  dtrectioDa,  which 
are  hereby  reserved  espedalW  aa  to  the  question 
whether  the  succession  of  Jtilia  Morgan,  de- 
ceased, is  entitled  to  any  portion  and  what  por- 
tion, of  the  proceeds  arising  from  the  sale  of 
sold  lands  by  virtue  of  the  act  of  sale  and  do- 
nation made  to  her  by  Oliver  J.  Morgan  in  1858, 
BO  far  as  said  act  was  a  sale  and  not  a  donation. 

It  is  further  our  opinion,  and  we  order  and 
a^udge  that  each  party  pay  his  and  their  own 
costs  on  this  appeal,  except  the  cost  of  printing 
the  record,  which  shall  be  equally  divided  be- 
tween the  appellants  and  appellees. 
True  oop7.  Test : 

James  U.  UoKenoer,  Qerk,  Sup.  Court,  T7. 8. 


WILLIAM  8.  WILLIAMS  and  DAVID 
THOMSON,  Partners  as  Williams  & 
Thohboh,  asd  William  S.  Williaus, 
Indiviclually  and  aa  Trustee,  Appt$., 
e. 

EDWIN  D.  MORGAN  amd  JA3IES  A.  RAT 
NOR,  lodividuallf  and  as  Trustees  and  Re> 
ceivers,  kt  al. 

(Sees.  O.  Beportar*B  ed„  8H-TO0.) 

Intervention  in  foredoture,  h$  bondholder — de- 
er^ fixing  ailovianeet. 


1.  In  a  suit  to  foreclose  a  morttmg*  on  a  railroad, 
a  bolder  of  flnt  mortgage  bonds  on  tl>e  rood  and 
trustee  of  the  second  mongaso.  and  one  Intereetod 
In  the  puvafaaslnir  acreement,  may  Intervene  and 
coatfiBt  the  aUovanoe  to  the  tmsiee  for  his  com- 
pensatloo,  and  appeal  from  the  deoree  making  bis 
allowanoe. 

2.  A  decree  In  such  case,  fixing  suofa  allowanoe  and 
dismlffilns  exceptions  tbereto,  la  a  final  decree  nud 
Bppenlable  to  this  court. 

8.  The  alio  vanoe  to  the  trustee  In  this  ease,  held, 
greater  than  it  should  have  been  under  the  drcum- 
stances. 

[No.  90J 

Argued  Oct.  SO,  SI,  188S.   Bedded  May  S,  1884. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 
The  history  and  facts  of  the  case  fully  appear 
In  the  opinion  of  the  court 

Mesitri.  jr.  Habl^  Asliton»  Jama  Thorn- 
ton, Thomas  L.  Bagns  and  BmryMmdiavi,  tot 
appellants: 

This  court  baa  Jurisdiction  to  review  upon 
appeal  the  orders  and  decrees  of  the  court  bo- 
low,  making  allowancee  to  the  Receivers  and 
counsel. 

Bloaaom  v.  R  R.  Co.,  1  Wall..  6SS  (68  U.  B., 
XVn.,  678);  mneJdey  R.  R.  Co.,  M  U.  8., 
468  (XXrv;,  166)1  S.  v.,  100  U.  S..  Ifi7  ^XV., 
598);  CiHodnyv.  k  Aa>.,98U.8.,853(XXni.- 
950):  Tnu^  Gramotuft,  105  U.  &,  581 
(XXVI,.  1188). 

The  contention  on  the  part  <tf  appellees,  that 
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the  orders  of  Hay  7  and  Hay  17. 1880,  fixing 
the  allowances  to  the  Receiver  and  counsel  in 
this  cause,  are  mere  interlocutory  orders  and  not 
a  final  decree  for  the  purpose  of  an  appeal  to 
this  court,  cannot  be  sustained. 

Whiting  t.  Bank,  18  Pet,  6;  Jbwy  v.  Om- 
rad,  6  How.,  201;  A  Oo.  v.  Fosdiek.  106  U. 
8..70(XXyiI.,55}:  OanaiCo.y.Beert.iBiack, 
54  (66  U.  S..  XVII.,  41);  Bronton  v.  B.  B.  Co., 
»  Bhick,  681  (67  U.  8.,  XVU.,  B.  B.  Co. 
T.  BtniUer  and  Minn.  Co.  v.  8t.  Pavl  Co.,  2 
WaU.,  448,  680  (69  U.  8.,  XYH.,  861,  807); 
Iliompaon  v.  Dean.  7  WaU.,  846  (74  U.  S.. 
SIX.,  05):  SiovaU  t.  Banks,  10  WaU..  086  (77 
U.  S.,  XIX.,  1087);  Jfi^vneh  t.  Ebg,  S8  WaQ., 
245  (88  U.  8.,  XXII.,  866);  B.  B.  Co.  t.  Buasqf, 
23  WaU.,  409(90  TJ.  8.,  XXU.,  187); 
J?.  B.  Co..  98  U.  S..  419  (XXIU..  985);  lr<!m- 
p/it*  V.  Brown.  04  U.  8.,  716  (XXIV..  244); 
Trutteet  t.  OreMOuah,  105  U.  8.,  581  ^XVL, 
1158);  AnxmnaA  t.  Jettqi.lOe  U.8^566  (XXVIL. 


J  rule  is  settled  this  court,  that  persons 
not  originally  parties  to  a  suit  nor  to  inaqwnd- 
ent  proceedings  in  a  suit,  but  who  hare  an  in- 
terest in  the  suit  or  such  proceMUnss,  may  in- 
terrene  therein  and  become  parties  for  the  pro- 
tection of  their  interests. 

iSaae  t.  B.  B.  Co.  («upra):  Bx  parte  Cutting, 
94 1.  8.,  20  (XXIV..  CO);  Be  parU  OodienA 
104  U.  8.,  578  (XXVL,  856). 

The  rules  for  tlie  compensation  of  receivers 
of  railway  and  other  property  have  been  fre- 
quently discussed  by  the  coxirts;  but.  tested  by 
any  rule  that  has  ever  been  applied  or  conceived 
to  be  applicable  in  this  class  of  cases,  the  allow- 
ances here  were  exorbitant  and  excesslTe. 

Orant  t.  Brvant,  101  Hass,.  570;  Jon«i  t. 
Ssm,  116  HsM..  m:  timehY.  Omri,  81  Ik., 
488 ;  Ciwdny  T.  A  A       IWooda.  881. 

Mettrt.  Jona  A.  Campbell,  JonnE.  Par- 
son* and  /.  A.  Bajmor,  for  appellees. 

Mr.  Ctoorg*  DM'oreat  liord.  for  execu- 
tors at  Edwin  D.  Hmgan,  deceased,  appellees. 

Mr.  JiaUrn  Bradlaj'  deUvered  the  opinion 
.        of  the  court: 

[SSol  jn  this  case,  the  only  question  on  the  merits 
relates  to  the  compensatloQ  which  ought  to  be 
allowed  to  the  trustees  and  receivers  oia  certain 
railroad  mortgage  for  their  services.  A  prelimi- 
nary question,  however,  is  raised,  as  to  the  right 
of  the  appdlanti  to  biug  the  case  here  hy  ap- 
peal. 

The  New  Orleans,  Mobile  and  Chattanooga 
Ztanroad  Company,  on  the  flxst  ctf  January, 
1860.  executedf  a  nnt  mtutgage  on  Its  railroad 
and  franchises  to  secure  the  ptmnent  of  four 
thousand  coupon  bonds  of  $1,000  each,  with 
interest  at  eight  per  cent  per  annum.  Oakes 
Ames  and  Edwin  D.  Mor^  were  the  trustees. 
The  former  having  died,  James  A.  Raynor  was 
appointed  in  his  stead.  A  second  mortgage  was 
Bven  in  Harcfa,  1869,  but  was  forectosed  in 
1870,  and  the  inroperty  was  bought  in  for  the 
second  mortgs^  bondholders,  who  reorganized 
under  the  name  the  New  Oneans,  Mobile  and 
Texas  Railroad  Company,  and  gave  another 
mortgage,  generally  called  the  second  mort- 
gage, to  secure  $8,000,000,  subject  to  the  in- 
cnnibfance  of  the  first  miurtgage.  Default  be- 
ing made  in  payment  of  Interest,  the  Trustees. 
B.  D.  Moisan  and  James  A.  Sajnor,  in  Janu- 
MO 


ary,  1676,  virtue  (tf  a  provision  In  the  flnl 
mcrtnge,  took  possession  of  the  proper^,  but 
soon  found  it  necessary  to  secure  the  sanction 
and  protectifm  <tf  judidal  proceedhigs.  On  the 
12th  of  Ibach.  1^.  they  filed  a  bin  for  fore, 
doaure  and  sale  (tf  the  mortgaged  property  in 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana,  and  were  appointed  Re> 
ceivers  In  addition  to  their  character  asTruateea, 
The  railroad  covered  by  the  mortgage  was  the 
road  running  along  the  Gulf  between  Mobile 
and  New  Orleans  and  was  In  a  dilapidated  con- 
diUon,  needing  new  bridges,  new  embank- 
ments and  extensive  repairs  as  well  as  rolling 
Btockand  machinery.  The  road  and  property 
were  managed  and  taken  care  (tf  by  the  Trust- 
ees  and  Becelvers  for  over  five  years,  during 
which  time  Raynor  had  special  charge  of  the 
road,  superintending  and  managing  eveiything 
in  that  department;  whilst  Horean  looked  after 
the  finances  of  the  conoem  In  New  York.  They 
brought  the  road  up  to  an  efficient  condition 
and  made  It  a  dealiehle  proper^.  There  is  no 
doubt,  from  the  evidence,  that  their  services 
were  of  the  greatest  value.  Raynor  gave  his 
whole  time  to  the  road  itself  and  its  practical  [686] 
workiog,  superintended  the  erection  of  bridges, 
the  raising  of  the  embankment  on  the  mar^ea, 
the  procurement  of  depot  and  ferry  accommo- 
dations InNewOrleansand  Mobile  and  whatever 
related  to  the  actual  management  and  superin- 
tendence of  the  road  as  an  Important  bushtess 
thoroughfare  of  travel  and  transportation.  Li 
November,  1875,  the  Trustees  applied  to  the 
court  to  allow  a  fixed  compensation  to  Raynor 
for  the  extra  service  he  was  performing.  In 
their  petition,  they  say: 

"Your  petitioners  further  represent  that 
James  A.  Raynor  haahad  to  perform  the  duties 
of  general  manager  of  the  railroad  In  place 
the  officer  of  the  company  and  that,  in  the 
course  of  the  year  he  has  been  put  to  more  than 
the  usual  labor  and  care  in  the  management  of 
the  administration  of  the  road  itself,  perform- 
ing the  functions  of  manager  and  president  and 
duectors.  besides  (he  functions  of  Trustees. 
Your  petitioners  respectfully  submit  an  appli- 
cation for  a  salary  or  allowance  to  him  durug 
their  adminlstratfon,  oither  by  the  year  orothei^ 
wise.  No  application  for  trustees'  allowances 
will  be  made  or  is  designed  herein,  but  only  In 
respect  to  the  salary  of  this  officer  and  for  a 
provision  for  necessary  expenses  In  order  that 
the  disbursements  for  operatiiuE  expenses  and 
administration  shall  all  wpear. 

This  plication  was  refeixed  to  the  master, 
who  reported  that.  In  his  opinion,  an  allow- 
ance of  $10,000  per  annum,  with  necessary  ex- 
penses, not  to  exceed  $2,600  per  annum,  should 
be  made  to  Mr.  Raynor;  ana  this  report  was 
confirmed  by  the  court,  subject  to  any  excep- 
tions that  might  be  filed  within  thir^days.  No 
exceptions  were  filed,  and  Raynor  received  this 
allowance  during  the  period  of  his  admluiBtn- 
ttoo,  and  no  question  has  ever  been  made  of  Its 
propriety. 

In  the  latter  part  of  1879  It  was  deemed  ad- 
visable that  the  trust  should  be  brought  to  a 
close  and  the  property  sold.  About  that  time 
n^otiations  were  set  on  foot  for  a  purdiaae  of 
the  road  to  the  Interest  <A  the  Louisville  and 
Nashville  Ballroed  Company,  which  was  tiien 
extending  Its  buidneas  ramlflcatlonatluoufl^ioat 
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■  large  portion  of  Uie  Southern  States.  In  De- 
cember, 18T8,  a  large  number,  more  than  a  ma- 
ni  jority,  of  the  first  mortgage  bondholders  exe- 
cuted an  Agreement  by  which  they  appointed 
George  Bliss,  L.  A.  Van  Hoffman  and  Oliver 
Ames  a  committee  to  negotiate  and  sell  either 
the  bonds  or  the  railroad,  and  if  the  latter,  to 
get  s  decree  for  foreclosure  and  sale  in  the  pend- 
mg  proceedings,  with  power  to  purchase  in  the 
property  for  the  common  interest;  and  they  all 
agreed  to  deposit  their  bonds  with  the  Central 
Trust  Company  of  New  York,  subject  to  the 
disposal  of  the  committee,  either  for  sale  or  to 
be  tised  in  paying  the  piu-chase  money  of  the 
xoad.  And  the  committee  was  speciaUy  author- 
ized, in  concert  with  the  Trustees  nndl&ceiTer^ 
to  make  an  arrangement  with  the  Louisville  and 
Nashville  R.  R  Co.  to  transfer  the  purchase  of 
the  rond.when  made  by  the  committee,  to  a  cor- 
poration to  be  orgnnizcd  in  the  interest  of  that 
company,  for  its  bonds  to  the  amount  of 
$6,(K)0,WX),  secured  by  vendor's  lien  and  first 
mortgage  on  the  railroad  purchased;  it  being, 
amongst  other  things,  stipulated  as  follows: 
"  The  Tnisteea  andlteceivers  to  be  protected 
against  all  their  ohligations  from  management, 
bonda,  contracla  complete  or  incomplete  or  oth- 
erwise, and  all  the  liabilities  of  the  Trustees  and 
Receivers,  including  all  the  expenses  and  charges 
of  the  foreclosure,  reorganization,  and  eveir- 
thin^  incident  thereto,  to  be  paid  in  cash,  to  be 
funusbed  for  the  purpose,  to  the  purchasing 
committee.  Four  million  dollars  of  such  bonds 
to  be  disposed  of  by  the  purchasing  committee 
b  exchanging  bond  for  bond  or  bonds,  and  cou- 
pons as  aforesaid,  secured  by  the  said  first-men- 
tioned mortgage,  the  residueof  Buch$4,000,000, 
and  the  other  |1,000,000  of  such  bonds ;  the 
Lousville  and  Nashville  Railroad  Company 
to  have  the  right  to  use  in  providing  the  cash 
for  the  payment  hereinbefore  mentioned  and  in 
paying  the  amount  necessary  to  be  paid  to  bond- 
nolden,  secured  by  the  said  first  mentioned 
mortgage,  who  shall  not  become  parties  to  this 
agreement,  the  surplus,  if  anv,  to  belong  to  the 
Ix>uisyille  and  Nashville  Railroad  Company." 

On  the  10th  of  February.lSaO,  another  agree- 
KneDt  was  entered  into,  called  the  purchasing 
dgrcement,  between  the  bondholders  of  the  first 
part,  the  same  purcbac^  committee  of  the 
!  second  part,  and  David  Thomson  and  William 
S.  Williams,  of  the  third  part,  by  which  the  au- 
toority  given  to  the  purchasing  committee,  by 
the  previous  instrument,  was  confirmed,  in- 
cluding that  of  takingthe  bonds  of  the  Louis- 
-ville  £  Nashville  R.  K.  Co.  in  exchanee  for 
the  flr^t  mortgage  bonds  of  the  N.  O.,  Mobile 
&  Texas  R.  R.  Co.;  and  Thompson  and  Will- 
iams, proposing  to  act  as  purchasers,  en- 
gaged to  obtain  irom  the  Louisville  Company 
an  a;rreemeot  to  give  its  coupon  bonds  for 
$5,000,000  to  carry  out  the  arrangement  sub- 
stantially as  indicated  in  the  former  agreement. 
If  such  an  agreement  should  be  obtained,  then 
the  railroad,  inmchises,equjpment  and  property 
should  be  sold  under  a  decree  of  foreclosure  and 
sale  in  the  pending  cause,  according  to  law,  and 
bid  in  by  the  committee  for  the  purpose  of  car- 
rying out  the  arrangement.   It  was  also  agreed 
that  the  Receivers  and  Trustees  should,  b^  the 
Louisville  Company  or  in  some  other  satisfac- 
tory manner,  be  protected  from  all  their  obli- 
gations and  liabilitiea;  and  it  was  farther  agreed, 
1 11  U.  S. 


as  follows:  "That  all  llena  that  may  be  declared 
to  be  superior  to  the  first  mortgage  bonds,  and 
that  the  certificates  and  liabilities  and  lawful 
fees,  charges  and  expenses  of  the  Receivers  and 
Trustees,  and  the  disbursements  of  the  com- 
mittee, all  to  be  decreed  by  the  court,  imless 
fixed  by  agreement,  induding  all  the  expenses 
and  charges  of  the  foreclosure  and  of  the  pro- 
ceedings to  carry  out  this  agreement,  less 
amounts  which  may  be  available  in  the  Receiv- 
ers' hands  for  payment  upon  such  certificates, 
shall  be  paid  in  ecu/i  at  the  time  to  be  appointed 
by  the  court  for  taking  title  imder  the  foreclos- 
ure sale,  and  that  all  amounts  necessary  to  be 
I>aid  to  bondholders  who  shall  not  become  par- 
ties hereto  shall  also  be  paid  in  cash  at  the  same 
time,  and  the  purchasers  (that  is,  Thomson  and 
Williams)  hereoy  agree  to  provide  the  necessary 
amounts,  and  for  the  purpose  they  will  be 
entitled  to  such  of  the  said  |5,000,000of  bonds 
as  shall  not  be  exchanged  for  bonds  deposited 
as  above  provided.  Said  bonds  to  become  thdr 
absolute  property,  charged  only  with  the  pay- 
ments herein  last  above  provided  for." 

It  was  further  i^reed  that  the  purclusing  . 
committee,  In  making  bids,  should  act  under  [v89j 
the  direction  of  the  purchasers,  that  is, Thomson 
and  Williams,  provided  that  the  price  should  be 
sufficient  to  provide  for  the  payment  of  all  Uens 
prior  to  the  mortgage,  and  of  all  charges,  ex- 
penses and  liabilities;  and  that  they  should  as- 
sign their  bid  or  take  title  and  convey  the  same 
to  the  purchasers,  or  make  other  disposition 
thereof  as  requested  by  the  purchasers. 

In  pursuance  of  this  arrangement,  and  by 
consent  of  Ames  and  Williams,  trustees  of  tiie 
second  moi-tgage,  the  final  decree  for  foreclos- 
ure and  sale  was  mode  on  the  5th  day  of  March, 
1880.  By  the  fifth  clause  of  this  decree  it  is 
declared  and  decreed  that,  besides  the  first 
mort^tge  bonds,  4,000  in  number,  and  the  cou- 
pons for  interest  thereon,  there  was  due,  in  the 
words  of  the  decree,  "For  replacement  and  re- 
pairs, additions  and  ameliorations  made  under 
Uic  authority  of  this  court,  the  sum  of  $700,000, 
as  shown  by  certificates,  and  which  sum  is  a 
charge  and  incumbrance  upon  the  said  mor^ 
gag^  property,  according  to  the  terms  of  the 
securities  issued  under  the  order  of  this  court, 
besides  the  costs  and  expenses  of  the  suit  and 
of  the  management  of  the  property,  whereby  It 
appears  to  the  court  that  a  sale  of  uie  propertv 
should  be  made,  and  the  motion  for  the  sale  u 
therefore  allowed." 

By  the  sixth  clause,  the  Trustees  were  di- 
rected, under  the  supervision  of  the  master,  to 
advertise  and  sell  the  mortgaged  property  for 
cash. 

The  seventh  clause  was  evidently  inserted  In 
view  of  the  preliminary  agreements  which  had 
been  made,  and  amongst  other  things  decreed 
as  follows: 

"Seventh.  The  court  furtherorders  and  de- 
crees that  it  shall  be  comeptent  for  the  holders 
of  a  majority  or  greater  number  of  the  bonds 
described  in  the  deed  of  trust  of  the  plaintiUs  to 
form  an  agreement  appointing  a  purctuisiug 
committee,  or,  if  such  an  agreement  has  already 
been  made  by  a  majority  of  the  bondholders, 
the  committee  so  appointed  therein  may  act,  if 
the  agreement  empowers,  *  *  *  A  copy  of 
this  agreement  shall  be  deposited  with  the  mas- 
ter and  be  open  to  Inspection  ten  days  before 
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[690]  *  *  *  Ko  more  money  shall 

be  lequircd  than  shall  be  sufficient,  In  the  opin- 
ion of  the  master  and  Trustees,  to  assure  the 
payment  of  the  charges  and  privil^es  upon  the 
fund  as  shown  by  tluis  decree,  and  the  amount 
to  be  ascertained  by  the  master's  report  before 
mentioned;  and' also  the  charges,  including 
those  arisiDg  under  the  orders  of  the  court  be- 
fore mrationed,  defined  in  the  first  article  of  the 
deed  of  trust,  and  consisting  of  expenses  of 
management,  conduct  of  business,  repairs,  re- 
placement, ameliorations,  inddental  diarges  of 
administration  and  for  compensation  of  service, 
for  which  tiiere  is  not  adequate  provision  for 
payment  from  the  moneys  on  hand,  and  these 
charges  the  master  must  ascertain  and  give  no- 
tice of  at  the  sale." 

By  the  eighth  clause  of  the  decree  the  master 
and  Trustees  were  directed  to  report  the  sale 
when  made,  with  a  draft  of  the  conveyance  to 
be  made  to  the  purchaser  or  any  assignee  or 
substitute  for  the  purchaser;  and  it  was  declared 
competent  for  the  purchasing  committee  to  as- 
dgn  their  purchase.  By  the  eleventh  clause  it 
was  decreed  that  the  Trustees  and  Receivers 
might  move  for  their  dtscbai^  at  the  time  of 
the  confirmation  of  the  sale  and,  in  the  mean- 
time, might  settle  all  their  accounts  in  either  ca- 
pacity which  had  not  been  adjusted.  It  was 
farther  decreed  that  any  surplus  produced  by 
the  sale  should  be  paid  to  the  Trustees  of  the 
second mortjnge;  and  that  these  Trustees  should 
advertise  and  sell  any  oroperty  covered  by  the 
aecond  mortgage  whicn  was  not  covered  by  the 
first  mortgage. 

Under  this  decree  the  sale  was  advertised  to 
take  place  on  the  24th  day  of  April,  1880. 

A  supplemental  decree  was  made  on  the  9th 
of  March,  1880,  directing  the  master  to  proceed, 
between  that  date  and  the  day  of  sale,  to  exam- 
ine the  accounts  of  the  Trustees  and  ascertain 
what  sums  were  due  under  the  article  of  the 
deed  of  trust  referred  to  In  the  decree,  which 
provides  for  the  payment  of  the  expenses  of 
management,  charges  for  the  custooy  of  the 
prepay,  compensation  for  service  and  allow- 
ance to  Trustees,  etc. 

The  master  made  a  preliminary  report  on  the 
accounts  on  the  23d  of  March,  1880,  out  not  on 
the  subject  of  allowance  to  the  Trustees  or  other 
preferred  diargea. 
691]  On  the  STth  of  March,  1880,  the  purchasing 
agreement  of  February  lOtb  was  filed  with  the 
master;  and  the  agreement  of  December  16, 
1870,  was  also  laid  before  him. 

On  the  29th  of  March,  the  counsel  for  the 
Trustees  and  Receivers  filed  with  the  master  a 
statement  of  the  charges  to  be  paid  by  the  pur- 
chasers at  the  sale  to  be  mode  on  the  24th  ot 
April,  in  substance,  aa  foUows: 
CertiGcates  issued  to  raise  money 

for  repairs,  etc.   $700,000 

To  John  E.  Parsons,  (or  services  as 

counsel   16,000 

AllowHDce  to  E.  D.  Morgan  and  Jas. 
A.  Rayiiur  for  services  andcompen- 
satiou  in  the  management  of  the 
railroad  and  conduct  of  the  busi- 
ness other  than  the  services  of  man- 
agement and  superintendence  of 
the  manager,  being  the  particular 
services  mcideot  to  Trustees  and 
Receivers,  amiually  from  the  date 
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of  entry  on  the  property,  $2S,000, 

to  be  u)portioned  between  them  aa 

they  shall  agree. 
Allowances  (to  which  the  plainti^ 

assent)  to  the  master  of  tiie  court.  S.00> 
The  coets  and  expenses  of  the  suit  in  court 
A  charge  by  the  scdldtor  to  be  sepaiately  pr» 

ferredC 

On  Uu  Sd  of  April,  1880,  William  B.  WiU- 
iams  and  David  Thomson  filed  objections  and 
exceptions  to  this  statement— stating  that  they 
did  so  as  parties  to  the  purchasing  agreement  of 
February  10,  1880,  and  as  bondholders;  and  as 
grounds  of  exception,  state  that  there  was  no 
proof  to  sustain  toe  charges,  and  that  they  were 
exorbitant  and  illegal. 

On  the  8d  (tf  April  the  counsel  for  the  Trust- 
ees and  Receivers  moved  to  overrule  the  excep- 
tions, as  being  in  favor  of  no  poson  having  any 
Interest 

The  master  proceeded  to  take  proofs  on  the 
subject  of  the  charges,  and  a  great  deal  of  tes- 
timony and  documentary  evidence  were  ad- 
duced,goingto8how  the  amat  amount  of  trouble 
and  liugaticm  which  theTrustees  and  Becetvers 
and  thw  counsel  had  to  encounter  in  the  five 
years  and  more  during  which  they  had  control 
of  the  property.  This  examination  lasted  up  to 
the  day  preceding  the  sate. 

On  the  6th  of  April  Williams  and  Thomson  [SM] 
withdrew  their  opi>ositionto  the  item  of  $700,000 
for  Receivers'  certificates. 

On  the  8th  of  April,  Foster  and  Thomson, 
named  in  the  agreement  of  February  10, 1880, 
as  att<Hneys  to  represent  the  purchasers,  Thom- 
son and  Williams,  in  settling  the  form  of  the 
decree  and  In  examining  the  titie,  etc.,  and  who 
were  to  consult  with  the  counsel  fortiie  Trust- 
ees in  carrying  out  the  entire  arrangement,  filed 
an  objection  to  the  charges  and  allowances  sub- 
mitted by  the  Trustees,  except  aa  to  the  Re- 
ceivers' certiflcatee ;  and  joined  in  the  objections 
and  exceptions  (rf  Williams  and  Thomson,  and 
asked  to  oe  heard. 

Thereupon  the  counsel  for  the  Trustees  moved 
to  dismiss  the  exceptions  both  of  Williams  and 
Thomson  and  Foster  and  Thomson,  on  the  fol- 
lowing grounds: 

"  Wulmms  and  Thomson  appear  as  lnten>osed 
persons  or  as  brokers  of  the  Louisville  &  Nash- 
ville Railroad  Company  to  accomplish  the  pur- 
chase  of  the  railroad  In  charge  of  the  plaintifEs 
or  Trustees.  Their  contracts  are  with  a  volun- 
tary committee  of  bondholders  who  have  made 
a  purchasing  agreement  They  have  not  piu- 
cbased  the  rulroad  nor  purchased  the  bonds, 
but  have  made  an  agreement  with  the  commit- 
tee that  they  ahould  purchase  and  sell  to  the 
railroad  on  a  variety  of  conditions  which  may 
not  be  fulfilled.  Any  higher  bidder  may  acquire 
therailioad.  The  Trustees  have  a  reserved  right 
and  obUgi^n  to  purchase  the  road.  Williams 
and  Thomson  may  not  appear  and  carry  out  one 
word  of  the  engagement  or  comply  with  the 
conditions  to  bind  uie  buyer  with  the  bondhold- 
ers' committee.  They  nave  no  right  to  con* 
test  the  claims  or  the  accounts  of  the  plaintiffs 
or  thoee  of  the  attorneys.  Th^  must  take  the 
property  as  thev  find  It  and  the  charges  ca  It 
shall  they  pun^ase  the  property. 

2.  The  Louisville  &  Nashville  RailrradOom- 

Sny  furnish  $5,000,000  In  bonds  to  be  used  for 
e  purchase-  a  portion  Is  to  be  used  to  In^  the 

^  111  p.  s. 
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bonds  of  the  old  company;  a  part  to  p^y  prefer- 
ential charges  and  claims,  and  to  retiun  the 
property,  amounting  to  $300,000.  These  two 
persons  are  to  have  the  remnant  not  consumed 
uf  those  charges  on  that  fund.  80,  to  make 
their  eomndssioQS  or  brokerage  orcompeosation 
[60S]  larger,  they  come  to  contest  with  Trustees,  at- 
torneys and  officers  of  court,  who  for  five  years 
have  been  at  work.  The  title  to  do  this  IB  In- 
sufficient. 

8.  Foster  and  Thomson  are  attomoya  appai^ 
ent^  for  Williama  and  Thomson,  to  exunlne 
the  title  and  arrange  for  the  fulfillment  of  terms, 
but  have  no  claim  that  Williams  and  Thomson 
have  not." 

It  appears  from  the  masters'  report.af  tervards 
filed,  that  on  the  20th  day  of  April,  1880,  the 
solicitor  for  the  complainants  and  the  committee 
of  bondholders  withdrew  "The  previous  claims 
(submitted  March  S9,  1880),  for  any  ot  the  par- 
ties under  the  autlunlty  they  conferred,  all  par- 
ties preferrinc  to  subniit  their  claims  anew, " 
etc.  The  wiuidrawal  was  allowed  as  prayed 
for;  whereupon  the  said  claims  were  presented 
anew,  as  follows,  vu.: 
"Amount  of  certificates  of  indebt- 
edness $700,000  00 

Do.  due  to  John  £.  Parsons, 

professional  sei-vices   13,000  00 

Do.  do.  J.  A.  Campbell,  pro- 
fessional services,  to  be  settled 
£.  D.  Morgan  claims  for$15,000.00 
annually  from  date  of  filing 
bill  to  April  1,  1880,  for  serv- 
ices.  Trustee  and  Receiver, 

amounting  to   75,780  80 

J.  A.  Raynor  likewise  dainu          75,780  80 

Allowance  recommended  for  mas- 
ter's services   5,000  00 

Do.  do.  do. 

for  Journey  to  New  York  un- 
der decree,  actual  expense. 117  25 
Costs  of  the  marshnj  in  the  cause. 
Do.   do.  clerk  do. 

Attorney's  docket  fee   90  00" 

On  the  S8d  of  April,  Williama  and  Thomson, 
and  Williams  separately  filed  applications  to 
the  court  for  leave  to  be  heard  before  the  mas- 
ter and  the  court  in  opposition  to  the  claim  for 
charges  and  allowances;  Williams  stating  that 
he  held  first  mortgage  bonds  to  the  amount  of 
$582,000,  and  represented  others ;  and  that  be 
was  a  Trustee  under  the  second  mortgage  and, 
as  such,  entitled  to  any  surplus  of  the  proceeds 
of  sale  and  interested  In  resistineand  reduciog 
the  charges  and  allowances.  Thomson  and 
Williams  stated  that  they  had  acquired  rights 
under  the  purchasing  agreements,  and  were  also 
41  first  and  second  mortgage  bondholders  and  had 
an  interest  as  such  to  oppose  the  charges. 

The  court  granted  both  of  these  appucationa, 
and  the  partiea  were  fully  heard  before  the  mas- 
ter on  the  28d  of  ApriL 

The  sale  took  place  under  the  decree  on  the 
24tb  of  April,  as  advertised,  and  the  property 
was  bid  on  and  adjudicated  to  the  purchasing 
committee  of  the  bondholders.  Bliss,  Van  Hou- 
man  and  Ames,  imder  the  direction  of  Williams 
and  Thomson,  according  to  the  programme  of 
the  acreemui^  and  the  purchasing  committee, 
at  tbnr  request,  aarigned  the  bid  to  a  new  com- 
pany organized  for  the  purpose,  called  the  New 
Orlein%  UoUle  and  Texas  Railroad  Compaqy. 
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as  reorganized;  and  to  this  company  the  Trust- 
ees executed  a  deed  accordingly. 

On  the  8d  of  May  the  master  made  his  wpot^ 
on  the  subject  of  charges  and  allowances,  sta^ 
ing  fully  the  proceedings  before  him.  Amon^ 
omer  thloga  he  says :  "  At  the  final  bearing,  Uie 
only  quesQon  discussed  by  the  parties  was  as  tO' 
the  amount  of  the  allowances  to  be  made  to  the 
complainants  for  services  incident  to  Trusteea 
and  Receivers ;  the  exceptions  to  all  (rf  the  other 
items  of  the  claim  for  allowances  seemed  to 
have  been  abandoned."  And  his  concludon  la 
as  follows :  "  That  the  exceptions  of  the  oppo- 
nents as  to  the  amoimts  chimed  hy  Messrs. 
Morgan  &  Raynor  for  their  services  as  Trustees 
and  Receivers  at  the  rate  of  $15,000  per  annum 
as  being  excessive,  should  be  maintained,  and 
that  an  allowance  be  made  to  the  said  Morgan  A 
Raynor,  Trustees  and  Receivers,  for  their  serr- 
ices  under  the  deed  of  trust  herein,  at  the  rate  of 
$5,000  per  annum,  txom  Mardi  IS.  187S,  to  May 
8,  1880,  amounting  to  $25,677.24,  the  said 
amount  to  be  settled  by  and  between  them,  as  a 
sufficient  compensation  for  their  services.  The 
preferential  charges,  allowances  and  costs  to  be 
paid  In  the  cause  are  as  follows  : 
Am't  for  certificates  of  indebted- 
ness   $700,000  00 

"   due  to  John  E.  Parsons, 

counsel   16,000  OO 

"   J.  A.  Campbell,   do   20,000  OO 

'*   E.  D.  Morgan  and  J.  A. 

Raynor,  Tmstees   25,677  24 

"  for  publishing  notice  of  sale 
in  New  York,  New  Or- 
leans and  Mobile   1,485  70  . 

'*  marshal  of  the  court   26  00  [808 

"  clerk      "    "  "   

"   master's  expenses  to  New 

York  to  deposit  bonds        117  8S 

"   master's  fee  for  services  (left 
to  the  discretion  of  the  court) 

"   cost  of  mortgage  certificates 

This  report  was  excepted  to  by  the  solicitor 
for  the  Tniatees  and  Receivers,  and  the  excep- 
tiona  being  argued,  an  order  was  made  on  the 
7th  of  May,  1^,  recommitting  the  report,  with 
instructions  to  allow  Edwin  D.  Morgan  a  salary 
of  $10,000  per  annum,  and  James  A.  Raynor 
$15,000  per  annum ;  and  to  the  solicitor  of  th» 
Trustees  $6,000  per  annum ;  all  without  refer- 
ence to  other  allowances.  The  remainder  of  the 
report  was  confirmed. 

In  accordance  widi  these  instrucUons,  the 
master  reported  on  the  disputed  allowances,  as 
follows : 

Am't  of  allowance  to  J.  A.  Raynor, 
Trustee,  from  date  of 
entry  upon  the  prop- 
erty, FebV  1,  1875,  to 
May  8,  ISiSO,  5  yrs..  8 
mos.  and  8  days,  @ 
$15,000  per  annum...  79,088  98= 

"  "  allowance  to  E.  D.  Mo^ 
gan,  Trustee,  same 
bme  as  J.  A.  Raynor, 
@  $10,000  per  annum  62,722  11^ 

"  "  aUowauce  to  J.  A.  Camp- 
bell, counsel  fees,  from 
reb'yl,1876,toMay8, 
1880,  5  yrs.,  8  mos.  and 
8  days,  @  $6,000  per 
annum   81,688  2& 
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This  report  was  excepted  to  on  the  8th  of  Har 
ti^  Williams  and  Thomson ,  as  purchasers  namra 
tn  the  contract  of  Febnioiy  10,  1880,  and  by 
Williams  personally,  as  holder  of  582  first  mort- 
gage boDcb  and  as  representing  others  holding 
similar  bonds  and  also  as  trustee  under  the 
second  mortgage.  On  the  17th  of  May  the  ex- 
ceptions were  dismissed.   From  this  order  the 

g resent  appeal  was  taken,  on  the  Stst  of  May, 
y  Williams  and  Thomson,  and  by  Williams 
personally,  In  the  characters  named  above. 
After  the  appeal  had  been  taken  and  allowed, 
the  Trustees  filed  their  general  accounts,  which 
[096]  reported  on  and  confirmed,  including 

therein  the  full  charges  allowed  by  the  master  in 
his  last  report;  and  the  Trustees  were  dis- 
charged from  their  trust. 

It  may  be  remarked  at  once,  that  the  proceed- 
ings in  the  court  below,  ^ter  the  appeal  was 
ta£en,  if  it  was  perfected  In  time,  would  not 
affect  it  if  WUliams  and  Thomson  had  a  right  to 
appeal,  and  if  the  order  was  an  appealable  one. 
lliese  oondiUons  existing,  that  branch  of  the 
case  was  no  longco-  in  po^ession  of  the  court. 
There  is  no  question  Uiat  the  appeal  was  per- 
fected in  time ;  the  bond  was  approved  and  nled 
on  the  3lBt  of  May,  1880. 

As  to  the  ri^t  of  Williams  and  Thomson  to 
«ppeal,  this  depends  on  their  right  to  intervene 
ud  contest  the  allowances  to  the  Trustees ;  or 
rather  on  the  power  of  the  court  to  sllow  them 
todoso.  Andwedonotwellseehowthispower 
can  be  doubted  if  they  had  a  substantial  interest 
at  stake.  From  the  first,  they  claimed  to  have 
such  an  interest  not  only  as  interested  under  the 
purchasing  («reement,  a  copy  of  which  they 
nied  with  ue  master,  but  as  bondholders 
chargeable  with  the  payment  of  their  part  of  the 
charges.  Though  a  motion  was  made  to  over- 
rule Uieir  exceptions,  the  master  declined  to  pass 
upon  it  himself,  and  the  proceedings  before  nim 
were  continued  and  progressed  in,  apparently 
by  mutual  consent,  until  the  court  could  hear 
the  motion.  This  It  did  on  the  83d  of  April  when 
Williams  separately,  and  WilUams  and  Thom- 
son jointly,  presented,  as  we  have  seen,  formal 
applications  to  be  allowed  to  be  heard  before  the 
master  and  the  court.  Williams  claimed  the 
right  to  be  heard,  on  the  ground  of  his  being  a 
holder  of  first  mortgage  trands  to  the  amount  of 

e.OOO,  and  of  representing  others;  and  on  the 
ler  ground  of  being  one  of  the  Trustees  of 
the  second  mortg^,  enUtled  to  any  surplus ; 
and  Williams  and  liioiDpaon  dalmea  the  same 
right,  as  bdng  interested  under  the  purchaslDg 
agreement  and  also  as  being  first  and  second 
mortgage  bondholders.  The  court  very  prop- 
erly, as  It  seems  to  us,  granted  their  application. 
Their  ttatut,  as  bonoDiolders  and  otherwise, 
does  not  seem  to  have  been  denied.  As  bond- 
holders and  as  interested  under  the  second  mort- 
gage, if  not  under  the  purchadng  agreement,  we 
[697}  do  not  well  see  how  the  court,  under  the  drcnm- 
■tances,  could  have  refused  thdr  application. 
The  Trustees  themselves,  who  were  Uie  nom- 
inal complainants,  were  the  parties  interested  to 
obtain  large  allowances  for  themselves  and 
could  not  oe  relied  on  to  have  them  reduced. 

From  the  time  of  the  sale,  on  the  24th  of  Ajnll, 
1880,  if  not  before,  WiUlams  and  Thomson  be- 
came interested  in  the  amount  of  the  char^ 
and  allowances  that  were  to  be  paid  out  of  the 
oztim  91,000,000  of  LouiirUle  and  HaihTiUeB.  ^ 
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R.  Co.  bonds.  They  were  then  committed  to 
the  carrying  out  of  the  purchasing  agreement 
The  bid  of  the  purchasing  committee  of  the 
bondholders  was  made  on  thcdr  account  and 
under  their  direction;  It  was  made  for  them  un- 
der the  agreement,  and  they  were  virtually  the 
purchasers;  and  from  that  time,  the  agreement 
of  FebruaiT  10,  1880,  governed  the  proceed- 
ings and  rights  of  the  parties.  The  bid  was  only 
|4,000,000,  and  yet  the  Louisville  and  NashvOIe 
Company  issued  Its  $5  000,000  of  bonds  pursu- 
ant to  the  agreement,  $4,000,000  of  which  were 
to  go  to  the  first  mortgage  bondholders,  and  the 
other  $1,000,000  were  retained  \j  the  purchas- 
ers under  their  agreement  to  advance  auffldent 
cash  to  meet  the  preferred  cUdms.  This  they 
did,  and  all  the  claims  were  paid,  the  present 
controversy  relating  to  the  proper  allowances  to 
the  Trustees  and  Receivers  only  remaining 
open.  After  the  sale,  it  was  the  punduaeisain 
not  the  bondholders,  who  were  Intereated  In 
those  allowances.  It  was  a  matter  of  no  mo- 
ment to  the  bondholders  what  allowances  were 
made,  for  they  were  to  have  bond  for  bond  in 
any  event;  it  was  a  matter  of  great  moment  to 
the  purchasers,  for  every  dollar  allowed  to  the 
Trustees  was  so  much  less  for  them. 

This  case  differs  from  that  of  Svoann  t, 
Wright  [onfo,  262],  recently  decided  by  this 
court  In  that  case,  Swann  had  purchased  the 
railroad  under  a  decree  which  provided  that  the 
sale  should  be  subject  to  the  liens  already  estab- 
lished or  which  might  be  established  on  refer 
encesthen  pending,  as  prior  and  superior  to  the 
lien  of  the  mortgage;  and  the  claim  of  Wright 
was  one  of  this  class,  having  been  before  the 
master,  on  reference,  for  nearly  a  year  when 
the  decree  was  made,  vai  warmv  contested  ^ 
the  bondholders.  The  master  did  not  report  on  [698J 
the  claim,  it  Is  true,  until  after  tlie  sale  was 
made,  and  the  purchaser  applied  to  oppose  Its 
confirmation  and  was  not  allowed  to  do  so,  and 
the  sale  was  afterwards  confirmed  expressly  sub- 
ject to  all  liens  established  as  specmed  in  the 
decree  ol  sale.  Swann  afterwards  filed  a  Un 
to  set  aside  Wright's  daim  for  fraud  in  its  In- 
ception. This  bul  was  dismissed  and  the  decree 
of  dismissal  was  affirmed  by  this  court,  on  the 
ground  that  the  property  was  purchased  ez- 
presdy  subject  to  all  established  claims  or 
claims  that  might  be  established  on  references 
then  pending,  which  Included  Wright's  claim 
as  much  as  If  it  had  been  named. 

From  this  redtal  of  the  facts  In  that  case.  It 
q)pears  that  the  bondholders  were  permitted, 
as  Williams  and  Thomson,  also  bondholder^ 
were  in  the  present  case,  to  contest  the  claim 
sought  to  be  established  as  prior  to  ^e  mort- 
gage. The  purchaser  was  not  allowed  to  con- 
test the  claim,  because  he  had  no  right  to  do  so 
by  virtue  of  any  stipulation  made  either  at  or 
before  the  sale;  whereas,  in  the  present  case,  by 
the  preliminary  agreement  made  between  ttu 
bonaholders  and  the  proposed  purchasera,  and 
who  afterwards  became  such.  It  was  expressly 
stipulated  that  the  latter  were  to  have  all  that 
should  be  left  of  the  purchasing  fund  agreed  on, 
after  paying  $4,000,000  for  the  bondholder^ 
and  all  preierred  charges  and  aUowances;  a 
Aipnlati<»i  which  madeuem  directly  intoerted 
in  tiie  amount  of  audi  diargea  and  allowaneea 
and  made  them  so  hy  the  iwItI^  ftf  the  brad* 
holders  themselves.  This,  as  it  seems  to  ua, 
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placed  the  purcliasera  la  the  present  case  In  a 
Teiy  different  position  from  that  which  Bwann 
occupied  in  the  case  cited.  But,  if  we  are  mis- 
liken  In  ibis  Tiew  as  regards  their  position  as 
varcluisers,  there  can  be  no  doubt  that  as  bond- 
oolders  they  had  a  rlgbt  under  the  leave  of  the 
«ourt,  which  was  given  to  them  and  which 
could  not  have  been  properly  refused,  to  oppose 
the  charges  and  allowances  in  question  and  to 
appeal  from  the  order  by  which  they  were  al- 
lowed. 

We  think  that  the  poeltioa  of  Williams  and 
^lonuon  made  them  qwui  parties  in  the  case, 
and  broujj^t  them  within  the  reason  the 
former  cases  decided  by  this  court  In  which  per- 
sons incideotally  interested  in  some  branch  of  a 
91  cause  have  been  allowed  to  Intervene  for  the 
purpose  of  protecting  their  interest,  aod  even  to 
come  into  this  court  or  to  be  brought  here  on 
airnal,  when  a  final  decision  ot  their  right  or 
culm  has  been  made  by  the  court  below.  We 
refer  to  the  cases  of  Bloaaom  v.  R  S.  Oo.,  1 
WaU.,  656  [68  U.  S.,  XVU.,  678],  where  apur- 
chaser  at  a  foreclosure  sale  was  admitted  to  ap- 

fj ;  Minnesota  Co.  v.  Bt.  Paul  Co. ,  2  Wall.  ,684 
U.  8., XVII., 895],  to  the  same  effect;  Hinck- 
V.  R.  R  Co.,  94  U.  8..  467  [XXIV.,  166], 
ere  a  receiver  was  allowed  to  appeal  from  a 
decree  against  him  to  pay  a  sum  of  money  in 
the  cause  In  which  he  was  appointed  receiver; 
Sag*  T.  B.  B.  Co.,  06  U.  8.,  712  [XXIV.,  641], 
where  parties  interested  were  allowed  to  appeal 
from  an  order  conflrmine  a  sale;  lYtutee*  v. 
■Gremough,  105U.  8.,  527rXXVI.,  1167].where 
an  appeal  fitnn  an  order  for  allowBoce  of  costs 
amd  expenses  to  a  complainant  suing  on  behalf 
-of  a  trust  fund,  was  sustained;  and  Hovey  v. 
MeJhnatd,  109  U.  8..  ISO  [XXVII.,  888],where 
«n  appeal  was  allowed  to  oe  brought  against  a 
vecefver  from  an  order  made  in  his  favor. 

That  the  order  was  such  as  could  be  appealed 
ftt>m,  we  think  is  equally  apparent.  It  was  final 
in  its  nature  and  was  made  in  a  matter  distinct 
from  the  general  subject  of  litisatiou;  a  matter 
by  itself,  which  affected  only  the  parties  to  the 
particular  controversy  and  those  whom  they 
mpresented. 

We  are  then  brought  to  the  merits  of  this 
controversy.  It  concerns  only  the  allowances 
to  the  Trustees;  nothing  else  was  insisted  on  be- 
fore us.  The  allowance  made  by  the  court  be- 
low is  certainlv,  to  say  the  least,  a  liberal  one. 
A  great  deal  ot  evidence  was  adduced  to  show 
that  a  vast  amount  of  labor  and  litigation  and 
operations  of  perplexity  and  difficulty  were  per- 
formed by  the  Trustees  whilst  they  were  act- 
ing as  Receivers  of  the  court.  We  are  perfectly 
aausfled  that  their  application  for  allowance  was 
a  veiy  meritorious  one.  They  really  lifted  the  road 
out  of  themireand  renovated  it  from  beginning 
to  end;madeimportantcontracts,built  expensive 
bridges,  purchased  a  large  amount  of  iron  and 
kept  the  concern  on  its  legs  until  it  could  walk 
alone;  the  financiering  part  not  being  the  least 
important  or  difficult  But,  considering  that 
one  of-  the  Trustees  had  a  very  liberal  salary,  as 
Ekj  manager  and  superintendent,  and  his  expenses 
paid,  we  think  that  the  allowance  made  by  the 
circuit  court  was  larger  than  it  should  nave 
been.  It  is  unnecessary  to  review  the  evidence; 
It  is  too  voluminous.  The  question  is  one  of 
lact  and  estimation,  and  we  will  content  our- 
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selves  by  stating  the  concludoua  at  which  we 
have  arrived. 
We  are  of  opinion: 

1.  That  Williams  and  Thomson  had  such  an 
Interest  and  were  so  situated  in  the  cause,  that 
they  had  a  right,  by  leave  of  the  court,  to  ex- 
cept and  object  to  the  charges  and  allowances 
presented  by  the  Trustees  and  Receivers,  and 
that  they  had  a  right  to  appeal  from  the  deoree 
of  the  circuit  court  to  this  court. 

2.  That  the  said  decree  was  a  final  decree  for 
the  purposes  of  an  appp-al. 

8.  That  the  allowance  to  said  Trustees  waa 
greater  than,  under  the  drcumstanros,  It  should 
nave  been.  In  our  opinion  the  gross  sum  of 
$76,000  would  have  been  a  Just  and  sufficient 
allowance  to  said  Trustees  jointly  for  their  serv- 
ices and  compensation  as  Trustees  and  Re- 
ceivers, exclusive  of  the  salary  paid  to  James 
A.  Raynor  as  manager  and  snpmntendeut. 

4.  That  the  reddue  of  the  OTder  and  decree 
of  the  circuit  court  should  he  affirmed  and  that 
each  party  should  pay  their  own  costs  on  this 
appeal,  except  the  costs  of  printing  the  record, 
which  should  be  equally  mvlded  Detween  the 
the  parties. 

li  M,  therefore,  Vis  judgment  of  thit  court  and 
so  ordered,  that  tiie  decree  below  beratened,  as  to 
the  allowance  made  to  Edwin  D.  Morgan  and 
James  A.  Raynor  as  Trustees  and  Receivers  as 
described  in  the  record,  and  that  Vie  eavte  be  re- 
manded, with  instructions  to  enter  a  decree  al- 
lowing the  said  Trustees  and  Receivers  jointlr 
for  their  services  and  compensation  as  such 
Trustees  and  Receivers,  Independentlv  of  the 
salary  allowed  and  paid  to  the  said  James  A. 
Raynor,  as  manager  and  superintendent,  the 
gross  sum  of  |76,t)00  instead  of  the  allowance 
made  by  the  decree  appealed  from. 

/( U further  ordered  that  the  remainder  of  the 
taid  decree  be  affirmed,  and  that  each  party  pay 
their  own  costs  on  this  appeal,  except  the  cost 
of  printing  the  record,  which  is  to  be  equally 
divided  between  the  parties. 
True  copy.  Test: 

Jomfls  H.  HcKeoner,  Clerk,  Bnp.  Court,  U.  8. 


LEON  UiamEQUIK  AND  DUNCAN  [070- 
McDOUGALL,  6urTiTors,etc.,i^.  in  Err., 

V. 

HENRY  CLEWS  kt  AL. 
(Sees.  a.  Reporter's  ©d.,  87S-6B4.} 
Diaehaivi  in  banJamptcy,  ^ect  <(f. 

A  dtooharge  Id  bankruptcy  unfler  the  Act  of  ISBT, 

onemtes  to  dlBcharife  the  bankrupt  from  a  debt  or 
oDllf):utloQ  wbicb  arlsca  from  bis  appropriatlnfl- to 
bis  own  use  coUatcral  securities  depositeu  with  Elm 
as  securitf  tor  tbe  payment  of  money  or  the  per- 
formance ot  a  duty,  and  hla  failure  or  refusal  to 
tumtbesame  after  the  moner  has  been  paid  or  the 
duty  performed. 

[No.  »8.] 

Arffued  Mar.  IS,  18S4.  Decided  May  5, 1884. 

IN  ERROR  to  tbe  Superior  Court  of  the  CiW 
of  New  York. 
The  history  and  facts  of  the  cane  appear  in 
the  opinion  of  the  court.   8cc,  also,  Hennequin 
T.  Butterfletd,  48  Super.  Ct.,  411;  &  G..  76  N. 
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Y.,  5W;  Bmneguin  r.  Ctetw,  77  N.  T..  427;  8. 
C,  84  N.  T.,  676. 

Mr,  C.  Brainbridse  Smith,  for  plaintiffs 
Id  error: 

I.  The  plaintiffs' debt  against  the  defendants 
was  created  while  thej  were  acting  in  a  fidu- 
ciary character  and,  aa  such,  was  not  barred  hj 
the  proceedings  la  bankruptcy. 

R.  S.,  sec.  6117:  Randei  v.  Brtnen,  2  How., 
406;  Matteton  t.  Edlogg,  16  111.,  M7;  White  t. 
J'iaW,  5  Den.,  276;  Flagg  t.  4  L^.  Obs., 
100;  fJaiUey.  Smith,  1  Bos.  668;  ravlbr 

T.  Plumer,  8  Kaule&  8.,  062;  Johnaon-7.  War- 
den, 47  Vt.,  467. 

II.  Theplainttffs'debtagainstdefendantswas 
created  by  fraud  and,  as  such,  was  exempt  from 
the  operation  of  the  bankrupt  law. 

1  Story,  Eq.  Jur.,  sec.  187;  OoUt.  QdU,  10 
Barb.,  251;  ifoutondT.  Carton,  28  Ohio  St,  628. 

The  fraud  of  the  defendants  consbted  io 
fraudulently  converting  the  plaintiffs'  bonds  to 
their  use.  When  that  unlawful  conversion  took 
place,  the  debt,  as  that  word  is  used  in  the 
Bankrupt  Act,  was  fraudulently  created. 

BttTum  T.  Brown,  2  How.,  40G;  Wam^  t. 
Martin,  It  How..209;  Stoiy,  Ag.,  sees.  436-488; 
Jo?tn»onr.  Warden,  47  Vt,  457;  Stoket  v.  Ma- 
*on,10R.  I.,  261;  Coddington  v.  Bap.  SO  Jobm., 
037;  Mattewn  v.  Kelloqg,  15  111.,  647. 

Mmra.  WUUam  A.  Abbott  and  AJbwt  A. 
Abbott,  for  defendants  in  error: 

The  debt  sued  was  discharged  by  the  bank- 
ruptcy discbarges,  and  was  not  such  a  debt  as  is 
excepted  from  the  operulion  of  such  discharges 
by  section  6117  of  Uie  United  States  Revised 
Stfltutes,  title  "  Bankruptcy." 

Chapvian  v.  Ji\jr»ytli,  2  How.,  202;  Ncal  t 
aark,  95  U.  S.,  704  (XXIV.,  586);  Oronan  v. 
OoUing,  104  Alass.,  245;  Palmer  v.  Hiutey,  87 
N.  Y.,  808;  Woodward  v.  Toume,  127  Mass., 41; 
Zepennk  v.  Card,  11  Fed.  R«>.,  295;  Oto»ley  v. 
(;W)n,16Bk.Reg.,489;.5«i8nutA,18Bk.Reg.,24. 

Mr.  JuiOce  Bradley  deUvered  the  opinion 

of  the  court: 

In  October,  1871,  Henry  Clews  A  Co.  opened 
a  line  of  credit  on  their  London  house  of  Clews, 
Habicht  &  Co.,  for  £6,000  in  favor  of  Hennc- 
quin  &  Co. ,  a  firm  doing  business  in  New  York 
and  Paris,  authorizing  the  latter  to  draw  from 
time  to  ttme  bills  of  exchange  on  the  London 
house  at  ninety  days  from  date,  with  the  privi- 
lege of  renewal,  It  being  agreed  tbatHennequin 
&  Co.  should  remit  to  Clews,  Habicht  &  Co.,  a 
few  days  before  the  maturitv  of  each  bill,  the 
necessary  funds  to  meet  ana  pay  the  same,  so 
that  Clews,  Habicht  &  Co.  should  not  have  to 
advance  any  money  to  pay  it.  In  consideration 
of  such  accommodadtm  accqitauco>,Hennequtn 
&  Co.  deposited  with  Clews  &  Co.  certain  col- 
lateral securiUes,  for  Uie  purpose  of  securing 
them.  Incase  Hennequin  &  Co.  failed  to  remit 
the  requisite  funds  to  pay  the  said  bills  of  ex- 
change, amongst  which  collaterals  were  twenty- 
nine  Toledor^boad  mortgage  bonds,  for  $1,000 
each.  Clews  &  Co.  used  the  said  bonds  by  de- 
positing them  with  thu-d  parties  as  collateral 
security  to  raise  money  for  their  own  purposes, 
although  not  called  upon  to  make  any  advances 
to  pay  the  bills  of  Hennequin  A  Co.  all  of 
which  were  protected  and  paid  according  to 
agreement.  After  the  bills  were  all  retired, 
Hennequin  &  Co.  demanded  a  return  of  the 
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collaterals;  bat  Clews  A  Co.,  having  failed  In 
business,  did  not  return  them.  Thereupon,  to 
recover  the  bonds  or  their  value  and  damages, 
this  suit  was  brought  In  the  Superior  Court  of 
New  York  City  by  Hennequin  &  Co.  against 
Clews  &  Co.  and  the  parties  with  whom  they 
had  deposited  Uie  bonds.  The  suit  was  dis-  r«.| 
missed  as  to  the  latter  parties,  and  Clews  &  Co.,  '-"■'J 
amongst  other  things,  pleaded  that  on  the  18Ui 
of  NoTember.1874,  they  were  adjudged  bank- 
rupts under  the  laws  w  the  ITnitea  States,  and 
that  a  trustee  was  appointed,  who  succeeded  to 
all  their  Interest  in  eald  securities;  and  by  a  sup- 
plemental answer,  filed  afterwards,  they  pleaded 
their  dischaige  in  bankruptcy.  The  zoUovring 
is  a  copy  of  the  substantial  part  of  this  answer, 
namely:  "  The  supplemental  answer  as  amend- 
ed of  the  defendants  Henry  Glevra  and  Theodore 
S.  Fowler  to  the  complaint  in  this  action,  served 
by  leave  of  the  court  first  had  and  obtained, 
snows  to  the  court  that  subsequent  to  the  service 
of  the  original  answer  herein,  In  pursuance  of 
the  bankruptcy  proceedings  mentioned  In  said 
answer  and  the  order  of  the  court  of  bank- 
ruptc?.  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  sitting 
as  a  court  of  bankruptcy,  did  make  an  order 
and  grant  to  sold  defendants  certificates  of  dis- 
cbarge under  seal  of  said  court  on  the  24th 
day  of  December,  1875,  discharging  the  above 
named  defendants  and  each  of  them  from  all 
debts  and  claims  which  by  the  Revised  Statutes, 
title  Bankruptcy,  are  made  provable  against 
the  estate  of  said  defendants  which  existed  on 
the  18th  day  of  November,  1874,  exceptiiw  such 
debts,  if  any,  as  are  by  said  law  excepteif  from 
the  operation  of  a  discharge  in  bankruptcy. 
•  •  *  And  the  defendants  further  aU«e 
that  the  claim  and  indebtedness  set  forth  m 
the  plaintiff's  complaint  herein,  is  one  that  was 
discharged  by  the  operation  of  said  bankruptcy 
discharge  and  was  provable  in  said  bankruptcy 
procee(Ung8,and  was  not  one  which  was  exempt 
from  the  operation  of  the  bankruptcy  statutes." 

Copies  of  the  certificates  of  discharge  were  an- 
nexed to  the  answer. 

The  parties  thereupon  went  to  trial,  and  the 
facts  disclosed  by  the  evidence  were  substan- 
tially in  accordance  with  the  above  statement. 
The  certificates  of  discba^  of  the  defendants 
were  given  in  evidence  under  Directions ;  and 
the  plaintiffs  ssked  to  go  to  the  Jury  on  the  que^ 
tion,  as  to  whether  the  debt  was  created  by 
fraud  and  also  on  the  question  whether  It  was 
a  debt  created  by  the  defendants  while  acting  ^ 
in  a  fiduciary  character ;  both  of  which  re- 1'^** 
ouesta  were  refused,  and  the  court  directed 
the  jury  to  render  a  verdict  for  the  defend- 
ants; to  all  which  rulings  and  directions  plaint- 
Ufs  duly  excepted.  Judgment  being  entered  for 
the  de^daots,  the  plaintiffs  appealed  to  the 
Court  of  Appeals  of  New  York,  which  afiarmed 
the  judgment  and  remitted  the  record  to  the  Su- 
perior Court.  The  case  Is  brought  here  by  a 
writ  of  error;  and  we  have  to  decide  the  que*- 
tion,  whether  a  discharge  In  bankruptcy  under 
the  Act  of  1867  [14  Stat,  at  L.,  517],  operates  to 
discharge  the  bankrupt  from  a  debt  or  obliga- 
tion which  arises  from  bis  apprapriatin^  to  his 
own  use  colla'eral  securities  aeposilcd  with  him 
as  security  for  the  payment  of  money  or  the 
performance  of  a  duty,  and  his  failure  or  re- 
fusal to  return  the  same  after  the  mon^  has 
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been  paid  or  the  duty  performed  f  or,  whether 
a  debt  or  obligation  thus  incurred  Is  within  the 
meaning  of  the  33d  section  of  said  Act  (aec.  6117 
R.  S.).  vhich  declares  that  "  No  debt  created 
b7  (be  fraud  or  embezzlement  of  the  bankrupt, 
or  by  his  defalcation  as  a  public  officer,  or  while 
acting  in  ai^  fiduciary  diaracter,  shall  be  dis- 
charged under  this  Actr*  The  New  York  Courts 
decided  that  the  effect  of  the  discharge  in  bank- 
ruptcy was  to  discharge  the  debt,  holding  that 
the  debt  was  not  creatMl^  fraud  nw  by  embez- 
zlement nor  whilst  ttie  bankrupt  was  acting  in  a 
fldudaty  character. 

The  question  first  came  up  for  discussion  in 
the  case  upon  an  order  for  arresting  the  defend- 
ants, on  a  charge  that  the  debt  was  iraudnlentiy 
contracted,  iuter  obtaining  their  discbarge  in 
bankruptcy,  the  defendants  moved  to  vacate  the 
order  of  arrest,  which  motion  the  Superior  Court 
denied;  but  the  Court  <tf  Appeab  reversed  this 
judgment,  and  granted  the  motion.  The 
ion  of  the  court  on  this  occasion  Is  reported  in 
77  N.  T.,427,and  was  referred  to  as  the  ground 
of  Judgment  when  the  case  finally  came  up  on 
its  ments. 

(0793  The  question,  so  far  as  relates  to  the  principle 
Involved,  is  not  a  new  one.  It  came  up  for  con- 
sideration under  the  Bankrupt  Act  of  1841, 
which  withheld  the  benefits  of  the  Act  from  all 
debts  "created  by  the  bankrupt  In  consequence 
of  a  defalcation  as  a  pubUe  offloer,  or  as  execu- 
tor, administntor,  guardian  or  trustee,  or  while 
acting  in  any  other  fiduciary  capacity;"  6  Stat, 
at  L.,  441,  sec.  1,  and  which  further  declared 
(amonffst  other  things)  that  no  person  should  be 
entitl^  to  a  discharge  who  should  "apply  trust 
funds  to  his  own  use."  Id.,  sec.  4.  In  the  case : 
of  Clmpman  v.  For^/Gi,  2  How.,  202.  these 
clauses  were  brought  before  this  court  for  ex- 
amination. The  case  was  an  action  of  anumpmt 
for  the  proceeds  of  160  bales  of  cotton  shipped 
to  and  sold  by  the  defendants  as  brokers  or  fac- 
tors of  the  plaintiff.  One  of  the  defendants 
pleaded  a  discharge  in  bankruptcy,  and  the 
Judges  of  the  Circuit  Court  were  divided  in 
opimon  on  the  question  whether  a  commission 
merchant  or  factor,  who  sells  for  others.  Is  to- 
debted  hi  a  fiduciary  capacity  within  the  Act, 
if  he  withholds  the  money  received  for  proper- 
^  sold  by  him  and  If  the  property  is  sold,  and 
the  money  received  on  the  owner's  account. 
The  opimon  of  this  court  was  delivered  by  Mr. 
Jugtiet  McLean,  and  the  above  question  was 
answered  in  tiie  foUowlog  terms ;  "  If  the  Act 
embrace  such  a  debt.  It  will  be  difficult  to  limit 
its  application.  It  must  include  all  debts  aris- 
ing from  agencies;  and,  indeed,  all  cases  where 
the  law  implies  an  obligation  from  the  trust  re- 
posed in  the  debtOT.  Such  a  construction  would 
nave  left  but  few  debts  on  which  the  law  could 
operate.  In  almost  all  the  commercial  trans- 
actions of  the  country,  confidence  is  re[>osed  in 
tiie  pUDCtoallty  and  integrity  of  the  debtor,  and 
a  violation  of  these  is,  in  a  commercial  sense, 
a  disregard  of  a  trust.  But  this  is  not  the  re- 
lation spoken  of  in  the  1st  section  of  the  Act. 
The  esses  enumerated,  '  the  defalcation  of  a 
pubUcofflcer,  "executor,  "administrator,  "guard- 
ian'  or  '  trustee, '  are  not  cases  of  implieu,  but 
spedal  trusts,  and  the  'other  fiduciary  capaci- 
ty' mentioned  must  mean  the  same  class  kA 
trosts.  The  Act  speaks  of  technical  trusts,  and 
not-tbose  which  m&  law  implies  from  the  con- 
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tract  A  factor  is  not,  therefore,  within  the 
Act  This  view  is  strengthened  and,  indeed.  rAftOI 
made  conclusive  by  the  providon  of  the  4tb 
section,  which  dedaies  that  no  'merchant  bank- 
er,  factor,  broker,  nnderwrito-,  or  mame  In- 
surer,' shall  be  entitied  to  adischarge  '  who  has 
not  kept  proper  books  of  accounts."  In  answer 
to  the  second  question,  then,  we  say,  that  a 
factor,  who  owes  his  princiial  money  received 
00  the  sale  of  his  goods,  is  not  a  fiduciary  debtor 
within  the  meaning  of  the  Act" 

This  decision  was,  of  course  authoritative;  It 
was  not  only  followed,  but  approved  by  the 
highest  courts  of  several  of  the  States.  In  Eaiii- 
many.  Pond,  7  Met,  328,  the  Supreme  Court 
of  Massachusetts,  speaking  through  Chi^  Jua- 
Uee  Shaw,  after  referring  to  the  decision  In 
Chapman  Y.  For»ytJt,aai^i  "We  have  no  doubt 
that  this  is  the  true  construction  of  the  law." 
In  Aiam-f.  Orauffifrd,  7  Ala.,  886,  and  in  Com- 
nureUU  ^  r.  Budmar,  S  La.  Ann..  1028,  the 
same  views  were  expressed,  though  the  con- 
trary was  held  in  ]UaUe$em  v.  Salogg,  16  III., 
647,  and  in  Flagg-v.  Sly,  1  Edm.  Sel-Cas.,  206. 

under  the  Act  of  1867,  a  series  of  diverse 
rulings  by  different  courts  arose  on  the  subject; 
one  class  treating  agents,  factors,  commission 
merchants,  etc.,  as  acting  in  a  fiduciary  <Skar- 
acter  uodcr  the  Act  on  tne  view  that  the  Act 
was  conceived  In  broader  and  more  general 
terms  than  the  Act  of  1841 ;  the  other  class  tak- 
ing the  view  that  ttie  Act  of  1867  used  the  phrase 
* '  acting  in  any  fiduciary  character,"  in  the  sense 
which  ft  had  received  by  construction  in  the 
Act  of  1841.  The  cases  on  both  sides  of  the 
question  are  collected  in  Bump's  Law  of  Bank- 
ruptcy, under  section  83  of  the  original  Bank- 
rupt Act  of  1867.  section  6117  of  the  Revised 
Statutes,  pp.  742-745, 10th  edition.  Those  tak- 
ing the  first  view  are  /n  re  Seymour,  1  Ben., 848; 
InreSimbaU,  2  Ben.,  664;  8.  O.,  6  Blatchf., 
2S2;Whttakery.CIiapman,3LaDa.,  166:  Lemcke 
y. Booth,  47Mo.,886;G^y  V.  J^rTOn,2Cin.Supr. 
Ct.,42e;  TrMdaeUy.  BoUowty,  12N.B.Reg.,68; 
MeadoTY.  Sharp.lA  Oa.,128;  8.O.,  U  N.B.Be^. 
402;  Bmning  v.  BreaOey,  27  La.  Ann.,  267. 
Those  taking  the  other  view  are  Wooltey  v.  Cade, 
16  Bk.  Reg.,  288;  Oicdev  v.  Cobin,  Id.,  489; 
Oronan  v.  CoUing,  104  Mass.,  245.  We  have 
examined  these  cases  and  others bmring on  the  , 
subject,  but  do  not  deemit  necessary  to  refer  to  ^^^-I 
them  more  particularly,  inasmuch  as  the  ques- 
tion has  recentiy  been  fully  considered  by  this 
coortf  and  the  decision  in  Chapman  t.  Fonytk 
has  been  followed. 

We  refer  to  the  case  of  Neal  v.  Ctairk,  96  U. 
8.,  704  [XXIV.,  5861,  rever^g  the  decision  of 
the  Court  of  Appeals  of  Virg&ia  In  Jonta  v. 
Clark.  36  Oratt,  6^.  This  case  involved  the 
meaning  and  application  of  the  word  "  fraud," 
in  the  curase  under  consideration^ "  no  debt  cre- 
ated \t7  iiwtd  or  embezzlement  6t  the  bankrupt 
or  by  bu  defalcation  as  a  public  officer,  or  while 
acting  in  any  fldudaiy  character,  shall  be  dis- 
charged, etc."  An  executor  sold  certain  bonds 
whtcn  he  had  received  on  the  sale  of  the  prop- 
erty belonging  to  the  estate,  the  proceeds  of 
which  the  will  directed  him  to  distribute  In  a 
certain  way.  The  sale  of  the  bonds  was  held 
by  the  state  court  to  have  been  a  miswivopTi- 
anon  of  than,  amounting  to  a  dltmsHwA,  In 
wbidi  Neal,  the  purchaser,  ms  held  to  be  a  par- 
tidpant  and  liable  to  account  for  the  value  of 
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the  bonds  purchased;  oot  because  he  was  guilty 
of  any  actual  fraud,  but  because,  in  view  of  the 
the  circumatances  attending  his  Durchase,  he 
had  committed  constructive  fraud.  Neal  had 
in  the  meantime  obtained  his  dliduutge  in  bank- 
ruptcy, which  he  pleaded  In  bar  to  a  recovery 
against  him;  but  the  state  court  held  that 
"fraud,"  in  the  88d  section  of  the  Bankrupt  Act 
(of  1667;,  included  both  constructive  and  act- 
ual fraud  and  overruled  his  plea.  We  reversed 
the  Judgment  of  the  state  court  on  this  point, 
and  dedded  that  Neal  was  entitled,  under  the 
circumstances  of  the  case,  to  the  benefit  of  his 
discharge  In  bankruptcy.  Adopting  and  ap- 
plying the  reasoning  of  the  court  in  Chapman 
V.  Ibnyth,  we  said/'  That  in  the  section  of  the 
law  of  1667  which  sets  forth  the  classes  of  debts 
wbich  are  exempted  from  the  operation  of  a 
discharge  In  bankruptcy,  debts  created  by 
'fraud'  are  associated  directly  with  debts  cre- 
ated by 'embezzlement.'  Such  assodatioQ  Jus- 
tifies, u  it  does  not  imperatively  require,  the 
conclusion  that  the  '  fraud'  referred  to  in  that 
section  means  podtive  fraud,  or  fraud,  in  fact, 
Involving  moral  turpitude  or  intentional  wrong 
as  does  embezzlement;  and  not  implied  fraud, 
or  fraud  in  law,  which  may  exist  without  the 
imputation  of  bad  faith  or  immorali^." 
TAfifti  'f^e  question  came  before  us  again  in  Wolf 
T.  SUt,  W  U.  8.^1  rXXV..  809l7ln  whidi  » 
sale  of  goods  to  wou  by  an  insolvent  firm  was 
set  aride  as  fraudulent  against  creditors,  and 
Wolf  and  his  sureties  were  then  sued  on  the 
bond  given  by  him  for  a  return  of  the  goods 
when  attached  at  the  commencement  of  the  pro- 
ccedinjra.  Wolf  having  in  the  meantime  be- 
come bankrupt  and  obtained  his  discharge, 
pleaded  the  same  in  bar  of  the  action.  We  h^d 
the  plea  to  be  a  good  one  to  the  action  on  the 
bond. 

The  present  case  is  not  precisely  like  either 
that  of  Chapman  v.  IbtmthoT  2f«U  V.Clark; 
but  it  is  very  difficult  to  distinguish  It,  in  prin- 
ciple, from  the  cases  of  commission  merchants 
and  factors  failing  to  account  for  the  proceeds 
of  property  committed  to  them  for  sale.  There 
is  no  more,  there  Is  not  so  much,  of  the  char^ 
acter  of  trustee,  In  one  who  holds  ooUateral  se- 
curities for  a  debt,  as  in  one  who  recdves  maoey 
from  the  sale  of  hu  principal's  proper^ — money 
which  belongs  to  his  principal  alone,  and  not 
to  him,  and  which  it  is  his  du^  to  turn  over 
to  his  principal  without  delay.  The  creditor 
who  holds  a  collateral,  holds  it  for  his  own  bene- 
fit under  contract.  He  Is  In  no  sense  a  trustee. 
His  contract  binds  him  to  return  it  when  its 

Surpose  as  securiw  is  fulfilled;  but  if  he  falls  to 
0  so,  it  is  only  a  breach  of  contract  and  not  a 
breach  of  trust.  A  mortgagee  in  possession  is 
bound  by  contract,  implied  u  not  expressed,  to 
deliver  up  possession  of  the  moi%^^  prem- 
ises when  his  debt  is  satisfied;  but  he  is  not  re- 
garded as  guil^  of  breach  cu  trust  if  he  neg- 
wets  (v  refuses  to  do  so,  but  (nly  <Mt  a  fareaoh  of 
contract 

The  English  authorities  are  more  in  accord 
with  the  decisions  In  this  country  which  take  a 
different  view  from  our  own  on  this  question. 
The  Debtor's  Act  of  1868  (JXi&SS  Vict.,  ch.  62) 
aboUsbed  imprisonment  tot  debt,  except  in  the 
case  of  stataunr  penalUes,  and  when  arising 
from  the  de&nlt  of  a  tiustee  ot  person  acting 
in  a  fidudaiy  c^iadty,  who  has  Decn  ordered 
US 


by  a  court  of  equl^  topay  mon^In  his  posses 
sfon  or  under  his  control;  and  enxpt  defaults 
of  attorneys  and  solicitors,  and  some  other  sp^ 
cial  delinquents.  The  Bankrupt  Act  of  the  same 
dateffldA88Vlct,ch.  71)  declares  that  the  or^ 
der  of  discharge  of  a  Innkrupt  shall  not  rdease  ' 
him  from  any  debt  or  liabiliQr  incnrred  or  fo^  [688] 
borne  by  means  of  anyjVoud  orftreneft^lrifA 
Sec.  49.  Under  these  statutes,  where  an  agent 
failed  to  pay  over  moneys  collected  for  his 
principal.  Sir  George  Jeuel  said,  "  no  doubt 
this  debt  was  incurred  by  fraud.  Pa^iUr  v. 
Tineenl,  8  Ch.  Div.,  826.  The  same  doctrine 
washeldln  JAMTAT./fvniin,18Gh.  DiT.,88% 
where  a  son  was  In  the  managonent  cf  his 
father's  farm,  and  sold  part  of  the  stock  and  re- 
ceived the  proceeds.  After  bis  father's  death, 
being  ordered  to  pay  over  the  money,  and  fail- 
ing to  do  so,  he  was  held  to  be  a  person  acting 
in  a  fiducia^  capacity.  In  Middleton  v.  Om- 
<Ae^,  19  W.  Rep.,  869,  lord  Hatheriy  said 
that  "  The  exceptions  (hi  the  Debtor's  Act)  are 
all  referable,  not  to  debts  payable  tirrmUetter, 
but  to  debts  contracted  in  a  manner  m  some 
degree  subject  to  observation  as  being  wort^ 
of  oeing  treated  with  punishment.  *  *  *  & 
every  case  we  find  some  shade  of  misconduct; 
sometliing  of  the  character  of  ddinquent^, 
though  varying  In  description." 

For  other  Sigllsb  cases  arising  under  the 
Acts  referred  to,  seeWood's  aM,£Siparte  Chap- 
man, 31  W.  Rep.,  TliBooaon,  3e parte,  do.,  81 
W.Rep.,162;S.  C*  L.  R  8»Ch.,  281;  CWAam v. 
Bolton,  L.  R.  10  CSi..  656;  /nwDeew,  do.,668, 
M parte Salford,  L.  R.,  19  Eg.,  486;  P/uupkaia 
Co.y.Hartmmt^  W.Rep.,748;  Eart^Letoav. 
Bamett,  6  Ch.  I)iv„  368;  Barrett  y.  Mammond. 
10  Ch.  Div.,  385:  Bimminff  In  re  (^attaian,  18 
Ch.  DIt.,  168;  Fisher,  Dig.  Supp.,  hf  Obittj, 
tit  Debtor's  Act,  coL ,  128T. 

It  is  evident  that  the  EngHsh  Courts  regaxd 
many  transactions  as  frauds  or  breaches  of  trust 
und^  their  statutes,  which  we  do  not  bold  to 
be  such  under  our  Bankrupt  Acts.  Perhaps 
the  liberal  construction  made  in  favor  of  the 
certificate  of  discharge  In  this  country  is  due  to 
the  peculiar  modes  and  habits  of  Ininness  pre- 
vaQmg  amongst  our  people.  It  is,  no  doubt, 
true^  as  said  In  Ch(gman  v.  Fbr^th,  that  a 
construction  of  the  excepting  clauses  which 
would  make  them  Include  debts  arising  from 
agencies  and  the  like,  would  leave  but  few  debts 
on  which  the  law  could  operate.  At  all  events, 
we  think  that  the  previous  dedslons  of  this 
court,  and  of  the  state  courts  in  the  same  di- 
rection, accord  with  the  true  spirit  and  mean- 
ing  of  the  Act  of  Congress,  and  wfth  the  nece^ 
sities  of  001  bnsinesB  conditlona  and  arrange 
menta. 

Th4  ju^pnent  of      Court  qf  AfpeeiM  pflht 
State  t^HSw  Torki$ affirmed. 
Tmeoopr.  Test:  _ 
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OEOROE  HAGAR,  Appt, 
«. 

RECLAMATION  DISTRICT  No.  106. 

SAME  ft  SAME. 

(See  8.  CL,  Bopoiter's  ed.,  7Q1-71B.) 

Power  of  State  over  locai  improvements— ^^ning 
land»~^ele«/atinff  potoer  to  eoun^^—expetue, 
how  chargeaifU — California  laTuU—amstmeni 
payable  in  win — coiutitutioneU  law — <Im  proe- 
ets  of  law,  wJuit  i» — auetamenl  of  taxet. 

1.  It  Is  In  the  power  of  the  State  to  require  looal 
ImproremeDts  to  be  made  which  areeeBeatlal  to  the 
health  andprosperlty  of  any  oommuDi^  within  Ita 
borden.  To  this  end  it  may  provide  for  the  oon- 
Btntction  of  oanal*  fordralnuik  manhr  and  mala- 
rious dUriota,  and  of  levees  so  prevent  fDiinda- 
tlona. 

2.  The  fact  that  the  landa  to  be  drained  are  sltn- 
■ted  in  more  than  one  county,  cannot  alfoct  the 
power  of  the  State  to  delegate  authority  for  the  ee- 
loblbhnient  of  a  redamntJoQ  district,  to  the  Buperw 
vlsura  of  the  county  ooDtalnlng  the  greater  pan  of 
the  lands. 

3.  The  expenses  of  tuofa  wotka  mty  be  ehoned 
Bffalnat  poi-tics  spedally  benefited  and  be  mam  a 
Uen  upon  thclrproperty. 

4.  Lands  in  Californfa,  derived  from  a  fnront  of 
tbeUexloan  Oovernment,  aresubleot  to  such  rec- 
lamation as  well  OS  lands  acqulroabytheState  un- 
der the  Arkansas  Swamp  Act. 

8.  It  ts  no  objection  that  the  law  requires  the  a»> 
Boaamentto  be  collected  in  void  and  sltver  coin.  The 
Acts  of  Congress,  malting  the  notes  of  the  United 
etntcs  a  legal  tender,  do  not  apply  to  Involuntary 
contributions  ezftcted  bya  State. 

6.  The  California  law  under  which  the  assessment 
to  this  case  was  made  and  levied,  does  not  contlict 
with  the  clause  of  the  14tfa  Amendment  of  the  Con- 
stitution, declaring  that  no  State  shall  deprive  any 
person  of  life,  liberty  or  property  without  due 
process  of  law. 

7.  Nor  does  it  impair  the  obllratfon  of  anyoon- 
tmct  between  California  and  the  United  States,  that 
the  proceeds  of  the  swamp  and  overflowed  lands 
oedea  by  the  Arkansas  Act  should  be  expended  in 
reclalmfng  them. 

8.  Where  life  and  liberty  or  the  title  and  poeoe*- 
■lon  of  property  are  involved,  due  process  of  law 
requires  that  there  be  a  regular  course  of  Judicial 

,  and  that  the  party  to  be  affected  shall 


nave  notice  and  an  opportunity  to  be  heard;  but 
where  the  taking  of  propert/  is  in  the  enforcement 
of  a  tax, whether  notice  to  him  is  necessary  depends 
npoo  the  character  of  the  tax  and  the  manner  In 
woich  its  amount  is  determinable. 

9.  Where  a  tax  is  levied  on  property,  not  specUlo- 
ally  but  according  to  its  value,  to  be  ascertained  by 
aeaeoBors,  the  law  in  prescribing  the  time  when  com- 
plaints wlU  be  heard,  gives  all  the  notice  required, 
and  the  proceeding,  though  it  may  be  followed,  if 
the  tax  be  not  pud.  by  a  sale  of  the  delinquent's 
property.  Is  due  process  of  law ;  80,where  the  assess- 
ment may  be  revised  by  proceedings  In  the  oourta. 

[Nos.  070.  m.} 

ArgvtaXar.tO,gl,lS84.  JkeidedMagS,38S4. 

APPEALS  from  the  United  States  Circuit 
Court  for  the  District  of  California. 
The  bills  in  this  case  were  filed  in  the  Dis- 
trict Court  of  California,  by  the  appellee,  to  en- 
force the  payment  of  certaSn  aasessmeDts  on  the 
lands  of  the  defendant  Hagar,  for  reclamation 
purposes. 

The  causes  wore  removed  Into  the  court  he- 
low  OD  petitions  by  the  defendant.  Thatcourt 
entered  a  decree  for  the  comidainaot,  declaring 


Non.—Trhat<s'*du«  proem  of  lair."  Soenotsto 
PeaT«.>n  v.  Yowdall,  W  U.  S.,  XXIV.,  4Se. 

Ill  V,  s. 


the  assessments  to  he  valid  liens  upon  the  lands 
of  the  defendant,  and  ordoing  a  sale  of  said 
lands  to  pay  said  asscs8ments,with  interest  and 
costs,  amounting  in  all  to  $51,267.42.  Where- 
upon, the  defendant  appealed  to  this  court 

Tlie  history  and  facts  of  the  case  more  fully 
appear  in  the  opinion  of  the  court. 

Meare.  W.  C.  Belcher  and  John  B.  BoaU, 
foT  appellant: 

The  law  anthoridng  the  assessment  is  uncon- 
stitutional and  the  assessment  void,  because  thev 
are  in  derogation  of  the  provisiona  of  the  14th 
Amendment  of  the  Constitution  of  the  United 
States,  which  declares  that  no  State  shall  de- 
prive any  person  of  life,  liberty  or  property, 
wiOioat  due  process  of  law. 

JVwwifT.  Gain.  85  Mich.,  165;  TfW7«w«T. 
Burliv!/ton,4'JYt.,Z00;  State -r.  Jersey  atyMN. 
J.  L.  (4  Zab.),  662;  State  v.  Plainfirld,  38  N.  J. 
L.,  87;  Pattenv. Green,  13Cal.,  925; MuUi</an  v. 
Smith.  59  Cat,  206;  San  Mateo  v.  K  R.  Co.,  10 
Fed.  Rep., 846;  Santa  Clara  v.  R.  R.  Co.,  18  Fed. 
Rep.,  885;i?«irt»nj7T.  Qunn,  60  lU.,  424;  Over- 
ir^v.  Pbote,  65  N.  T.,  263;  Stttart  v.  Palmer,  74 
N.  T.,  1»8;  Davideon  v.  N.  Orlcant.  96  U.  8.,  97 
(XXIV.,  616);  Cooley,  Tax.,  266.  266, 298. 

In  all  proceedings  of  a  judicial  or  ffuom' judi- 
cial character,  "  due  process  of  law,  or  "  the 
law  of  the  land  "  requires  a  hearing  before  con- 
demnation, and  judgment  before  dispossession; 
and  it  does  not  matter  whether  the  proceedings 
are  before  courts  of  general  or  special  jurisdio. 
tion  or  before  special  tribunals  or  officers.  The 
rule  is  univeraal  and  admits  of  no  exceptions. 

Kinderhookv.  Otaw,  16  Johns.,  587;  Thoma» 
v.  Odin,  85  Mich.,  164;  &uartv.  Palmer,  74  N. 
Y.,  192;  MuUigan  v.  SmiUi,  59  Cal.,  1^;  San 
Mateo  T.  R.  R.  Co.,  13  Fed.  Rep.,  722;  Santa 
Clara  v.  R.  R.  Co.,1S  Fed.  Rep. ,  386 ;  Baltimore 
V.  Sehark,  64  Md.,499;  Cfertiwv.  Corlin,  8  Vt, 
889;  Ouinert<^Qroundr.  Jfowr^6  Wend.f876, 
Blackw.Taz  Titles,  218;  Cooley  .Tax.,  866;Bur' 
roughs, 'Tax.,  sec.  102. 

Tne  assessment  and  the  law  authorizing  It  are 
unconstitutional  and  void,  because  the  assess- 
ment was  made,  and  was  by  the  law  authorized 
to  be  made,  without  regaid  to  any  known  or 

Just  principle  of  apportionment,  or  equality  of. 
lurden  or  benefit 

SammettY,  PA^..6SPa.  St..  156;  Chamber- 
taint.  Clet)dand,UOhlo8t.,m;  intfuMatter 
qf  Canal  f^.,  11  Wend.,  l(i6;«tMtr(v.  Palmw.H 
N.  Y. ,  1 89 ;  Bridgeport  t.  A  J2.  Cb. ,  86  Conn. ,  283; 
Uanoard  t.  Drainage  Co.,  51  111.,  180;  Tide- 
Water  Co.  v.  Coster,  18  N.  J.  Eq.,  518;  Hoboken 
Co.  T.  IToboken,  36  N.  J.  L.,  291 ;  Draining  Oo.  v. 
Eoopcr,  2  Met.  (Ky.),  850;  Sedy  v.  Pitttburg,  68 
Fa.  St.,  860;  Dorgan  t.  Boston,  IS  Allen,  228; 
Creighton  v.  Maneon,  27  Cal.  ,624;  CooIot.  Tax., 
180, 459, 461;  Burroughs,  Tax.,  467;  Dill.  Hun. 
C(^.,  sec,  760. 

Tne  power  to  levy  such  chai^  is  necessari- 
ly limited  to  proper^  which  is  actually  bene- 
fited by  the  improvement,  and  to  the  extent  of 
the  benefits  received.  The  very  moment  such 
charges  exceed  the  benefits  received,  they  cease 
to  be  an  equivalent  for  benefits  and  become  ■ 
taking  withoiU  compensation,  U  for  a  public 
purpose;  confiscation,  if  for  the  advantage  of 
individuals. 

Hancard  v.  St.  Clair  Drainage  C^. ,  61  III. ,  180; 
Lee  T.  Rt^teaM  111. ,  427;  Chamberiain  t.  CUve- 
land,  84  Ohio  St. ,  661 ;  Tide-  Water  Co.  r,  Coeter, 
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18  N.  J.  Eq,.  S18;  Esibokm.  Oo.y.  Eobokm,  86  N. 
J.  L., mjEiaUY. Smoark,  87 N.  J.  L., m 

The  usessment  Is  unconsUtutioDal  and  void 
because  It  was  made  and  sought  to  be  enforced 
In  gold  coin,  while  the  indeotedness  which  It 
was  levied  to  pay  was  payable  in  money  with- 
out designatfag  the  kind. 

Stwrae*  v.  OoumiWit«&f,4  Wheat.,  191;  Sobin^ 
ton  V.  Magee,  9  Cal.,  66;  MeGauleif  r.  Bivoka,  16 
Cal.,  11;  Itote  r.  SktudiUo,  89  CaL,  874;  Bamp- 
shire  v.  Franklin,  16  Mass. ,  84. 

Jfr.  A.  Xi.  WIkmI— ,  for  appellee. 

Mr.  JviHee  FieU  delivered  the  opinion  of  the 

court; 

By  an  Act  of  the  Legislature  of  California, 
passed  in  1868,ageneral system wasestablished 
lor  reclaiming  swamp  and  overflowed,  salt 
marsh  and  tidelands  in  the  State,  (rf  which  there 
b  a  large  quantity,  and  thus  fltUng  them  for 
cultivation. 

It  will  be  sufflclent  for  tlie  purposes  of  this 
suit  to  state  the  general  features  of  the  system, 
without  going  much  into  detail.  It  provides 
for  the  formalioQ  of  reclamation  districts  where 
lands  of  the  kind  stated  are  susceptible  of  one 
mode  of  reclamation;  such  districts  to  be  estab- 
lished by  the  board  of  supervisors  of  the  county 
In  which  the  lands  or  the  greater  part  of  them 
are  situated,  upon  the  petition  of  one  half  or 
more  of  the  holders  thereof.  The  petition  being 
granted,  the  petitioners  arc  required  to  establi^ 
such  by-laws  as  they  may  deem  necessary  for 
the  work  of  reclamation  and  to  keep  the  same 
in  repair;  and  to  elect  three  of  their  number  to 
act  as  a  board  of  trustees  to  manage  the  same. 
This  board  is  empowered  to  employ  eugineers 
and  others  to  survey,  plan  and  estimate  the  cost 
of  the  work,  and  of  land  needed  for  right  of 
way,  including  drains,  canals,  sluices,  water- 

Sites,  embankments  and  material  for  construe- 
on;  and  to  construct,  maintain  and  keep  In 
repair  all  works  necessary  for  the  object  in  view. 
The  trustees  are  required  to  report  to  the  b^d 
oi  supervisors  of  the  county,  or,  if  the  district 
be  in  more  than  one  coun^,  to  the  board  of 
supervisors  in  each  county,  the  plans  of  the 
work  and  estimates  of  the  cost,  together  with 
estimates  of  the  incidental  expenses  of  superin- 
tcudence  and  repairs.  The  supervisors  are  then 
to  appoint  three  commissiouers,  who  are  joint- 
\j  to  view  and  assess,  upon  eadi  acre  to  be  re- 
claimed or  benefited,  a  tax,  proportionate  to  the 
whole  expense  and  to  the  benefits  which  will 
result  from  the  works;  which  tax  is  to  be  col- 
lected and  paid  into  the  comity  Treasury  or 
Treasuries,  as  the  case  may  be,  and  placra  to 
the  credit  of  the  district,  to  be  paid  out  for  the 
work  of  reclamation  upon  the  order  of  the 
'0>1  trustees,  when  approved  oy  the  board  of  super- 
visors <n  the  couD^.  If  the  district  be  ht  more 
than  one  conn^  the  tax  b  to  be  paid  Into  the 
Treasury  of  the  counWin  which  the  land  as- 
sessed Is  situated,  if  the  original  assessment  be 
iDBufScient  for  the  complete  reclamation  of  the 
lands,  or  if  further  assessments  be  required  for 
the  protection,  maintenance  and  repair  of  the 
works,  the  supervisors  may  order  additional  as- 
sessments upon  presentation  by  the  trustees  of 
a  statement  of  the  work  to  be  done  and  an  esti- 
mate of  its  cost;  such  sssessmenta  to  be  levied 
ttod,  if  delioquent.  collected,  in  the  same  man- 
ner as  the  original  assessment 
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The  commlsdooers  are  required  to  make  a 
list  of  the  amounts  due  from  each  owner  of  land 
in  the  district  and  of  the  amount  assessed  against 
the  unsold  land,  and  file  the  same  with  the  treas- 
urer of  the  county  hi  which  the  lands  are  sit- 
uated. The  lists  thus  prepared  are  to  remain 
in  the  office  of  the  treasurer  for  thirty  days  or 
longer,  if  so  ordered  by  the  trustees,  during 
which  time  any  person  can  pay  to  the  treasurer 
the  amount  asseued  against  his  land;  but  if  at 
the  end  of  the  thirty  days,  or  the  eztoided  time, 
the  tax  has  not  been  paid,  tiie  treasoier  b  to 
transmit  the  Ust  to  the  dbtrict  attorney,  who  Is 
to  proceed  at  once  against  the  deUoquents  in  the 
manner  provided  by  law  for  the  coUecUou  of 
state  and  county  taxes. 

The  political  Code  of  the  State  which  went 
into  eicect  on  the  first  of  Januaiy.  1878,  em- 
braces substantially  the  providons  of  the  Act  tA 
1868.  The  changes  are  more  in  language  than 
In  substance.  So  far  as  subsequent  proceedlDgi 
are  concerned  the  Code  prescribes  uie  rule. 

The  Reclamation  District  No.  108,  the  plaint- 
ift  in  the  court  below,  was  established  in  Sep- 
tember, 1870,  under  the  Act  of  1868.  It  em- 
braces over  74,000  acres  of  land,  situated  in  the 
Counties  of  Yolo  and  Colusa  and  forming  a 
compact  body  susceptible  of  one  mode  of  recla- 
mation.  The  trustees  of  tiie  disbict  originally 
estimated  the  cost  of  the  reclamation  works.  In- 
cluding incidental  expenses  at  1140,000,  and  tiie 
commissioners  appointed  asseraed  that  sum  up- 
on the  lands  in  the  district.  The  amount  proved 
to  be  insufficient  to  complete  the  works,  and 
upon  the  report  of  the  trustees  that  the  further 
sum  of  1192,000  was  required  for  thtt  purpose, 
the  supervisors  ordered  that  amount  to  fie  as-  [71 
sessed,and  tbecommlssionersappoiotod  by  them 
levied  the  assessment  upon  the  lands,  tlib  as- 
sessment became  delinauent,  and  the  present 
suits  were  brought  to  ODtahi  a  decree  that  the 
several  amounts  charged  upon  the  lands  of  the 
appellant  are  liens  upon  them,  and  for  their  sale 
to  satisfy  the  charges.  One  of  the  suits  U  to  en- 
force the  lien  on  the  lands  in  Yolo  County,  and 
the  other  the  liens  on  the  lands  in  Colusa  Coun- 
ty. On  his  motion  tiiey  were  both  removed  to 
tiie  Circuit  Court  of  the  United  States.  That 
cout  held  in  each  case  that  the  several  sums  as- 
sessed were  vsJid  liens  upon  the  lands  of  the 
appellant  on  which  they  were  levied,  imd  or^ 
dered  that  the  lands  be  sold  tor  the  paymentttf 
the  amounts,  with  Interest  and  costs. 

From  these  decrees  the  appeals  are  taken. 

Of  the  several  objections  to  the  validity  of 
the  assessment,  urged  in  the  court  below  and 
pressed  here,  some  arise  under  local  statutes, 
not  involving  anv  questions  of  federal  law ;  and 
some  under  the  laws  and  Constitution  of  the 
United  States.  Tbe  former  relate  to  the  manner 
In  whidk  the  Reclamation  Dbtrict  was  formed. 
It  being  estaUIshed  by  tbe  supervisors  of  one 
county,  while  part  of  the  lands  are  situated  In 
another  county ;  to  the  fact  that  the  appellant, 
derived  his  title  to  bb  lands  under  a  grant  from, 
the  Mexican  Government;  and  to  the  require- 
ment that  tbe  amounts  assessed  should  be  col- 
lected in  gold  and  silvercoinof  the  United  States. 

Tbere  being  no  federal  question  toudiing 
these  matters,  we  follow  the  dedston  of  the  stats 
tribumUs  as  to  the  coDstruction  and  Talldi^  of 
the  statutes.  It  b  not  open  to  doubt  that  it  ii 
In  Uie  power  of  the  State  to  require  local  im- 
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proToments  to  be  made  whicli  an  essentfal  to 
the  health  flD<l  prosperity  of  any  community 
within  its  borders.  To  this  end  it  mny  provide 
for  the  construction  of  canals  for  aminiDg 
tnordiy  and  malarious  districts,  and  of  levees  to 
prevent  inundations,  as  well  as  for  the  opening 
of  streets  in  cities  and  of  roads  in  the  country. 
The  system  adopted  In  CaUfomla  to  reclaim 
swamp  and  ovemowed  lands  by  forming  dis- 
tricts, where  the  lands  are  snsceptible  oi  rec- 
lamation in  one  mode,  is  not  essentially  differ^ 
ent  from  that  of  other  States,where  lancb  of  that 
7061  description  are  found.  The  fact  that  the  lands 
may  be  situated  in  more  than  one  county  can- 
not affect  the  power  of  the  State  to  delegate  au- 
thor!^ for  the  establishment  of  a  reclamation 
district  to  tbe  supervisors  of  the  county  contain- 
ing the  greater  part  of  the  lands.  Such  author- 
ity may  be  lodged  in  any  board  or  tribunal 
which  the  Legislature  may  designate. 

Iq  some  States,  the  reclamation  is  made  by 
building  levees  on  streams  whose  banks  are  sub- 
ject to  overllow;  in  other  States  by  ditches  to 
cany  off  the  surplus  water.  Levees  or  embank- 
ments nre  ncccssnry  to  protect  lands  on  the 
lower  Aliselssippi  aj^inst  annual  inundations. 
The  expense  of  such  works  may  be  charged 
agninst  parties  specially  bcDefiteaand  be  made 
alien  upon  tbetrproperty.  All  that  isrequired 
in  such  cases  is  that  the  charges  shall  be  appor- 
tioned in  some  just  and  reasonable  mode,  ac- 
cordinj;  to  the  benefit  i-eceived.  Absolute  equal- 
ity in  imposing  them  may  not  be  reached;  only 
an  approximation  to  it  may  be  attainable.  Lf 
no  dii-cct  and  invidious  discriminalion  in  favor 
of  certain  persons,  to  the  prejudice  of  others,  be 
made,  it  is  not  a  valid  objection  to  the  mode 
pursued  that,  to  some  extent,  inequalities  may 
arise.  It  may  possibly  be  that  in  some  portions 
of  the  country  there  are  overflowed  lands  of  so 
large  an  extent  that  the  expense  of  th^r  reclama- 
tion should  properly  be  borne  by  the  State.  But 
this  is  a  matter  purely  of  legisuitive  discretion. 
Whenever  a  local  improvement  is  authorized, 
it  is  for  tbe  Legislature  to  prescribe  the  way  in 
which  the  means  to  meet  its  cost  shall  be  raised. 


S.,  704  rXXYI.,  243].  The  rule  of  equaUty 
and  uniformity,  prescribed  in  cases  of  taxation 
for  state  and  county  purposes,  does  not  require 
that  all  property,  or  all  persons  in  e  county  or 
district,  shall  be  ^xed  for  local  purposes.  Such 
an  application  of  the  rule  would  often  produce 
the  very  inequality  it  was  designed  to  prevent. 
As  we  said  in  La.  v.  PiUabury;  105  U.  8.,  295 
fXXVL,  109GL  there  would  often  be  manifest 
injustice  In  subjecting  the  whole  property  of  a 
city,  and  the  same  be  said  of  the  whole 
property  of  any  district,  to  taxation  for  an  im- 
provement of  a  local  character.  The  rule,  that 
»^  2  ae  who  reaps  the  benefit  should  bear  the  burden, 
must  in  such  cases  be  applied. 

The  fact  that  the  appellant's  land  was  derived 
from  a  gnnt  of  the  Hexican  Government  In  no 
respect  affects  the  question.  It  Is  the  character 
of  the  land  and  its  susceptibility  of  being  re- 
claimed under  one  system  of  works,  and  not  the 
source  of  the  owners  title,  which  authorize  the 
action  of  the  State.  The  lands  granted  by  M«x- 
ico  were  not,  by  the  Treaty,  under  which  Cali- 
fornia was  acoolivdi  exempted  from  the  oon- 
Ul  V.  s. 


trol  that  the  State  exercises  over  all  otiher  lando. 
The  objection  made  is  founded  upon  the  title  of 
the  Act  of  1868  and  the  luiguage  of  some  of  its 
provisions,  from  which  It  is  inferred  that  the 
system  of  reclamation  prescribed  was  intended 
to  applv  only  to  lands  acquired  by  the  State 
mider  the  Arkansas  Swamp  Act.  But  the  Su- 
preme Court  of  the  State  has  passed  directly 
upon  this  objection,  in  a  controversy  between 
the  appellant  and  the  Supervisors  of  Tolo 
County  with  respect  to  this  very  land,  and  has 
held  it  untenable.  47  Gal.,  222.  Besides,  the  ob- 
jection, if  originally  applicable,  was  obviated 
by  subsequent  legislation  in  1878,  prior  to  the 
assessment  in  question. 

Nor  is  there  anything  In  the  objection  that  the 
law  requires  the  assessment  to  be  collected  in 
gold  and  silvercoin.  The  original  Act  of 1808  did 
not  prescribe  tbe  currency  m  which  the  diai^es 
were  to  be  paid,  but  before  the  assessment  was 
levied  it  was  amended  so  as  to  require  payment 
in  gold  and  silver  coin.  The  Acts  of  Congress 
making  the  notes  of  the  United  States  a  legal 
tender  do  not  apply  to  involuntary  contribu- 
tions exacted  by  a  State,  but  only  to  debts,  in 
thestrict  sense  of  that  term,  that  is,  to  obliga- 
tions for  the  payment  of  mouOT  founded  on  con- 
ti-acts,  express  or  implied.  This  point  was  de- 
cided in  Lam  Coun^  v.  Orewon.reported  in  7th 
Wallace  [74  U.  S.,  XIX..  lOll.with  reference  to 
the  first  legal  tender  Act  of  1862.  Subsequent 
Acts  imparting  the  legal  tender  quality  to  notes 
did  not  change  the  general  langu^o  of  that  Act. 
They  make  such  notes  a  legal  tender  in  payment 
of  all  debts,  public  and  private,  within  tbe  United 
States.  In  thecasementioned.astatute  of  Ore- 
gon requiring  the  payment  of  taxes  for  state 
and  school  purposes  to  be  collected  in  gold  and 
silver  coin  was  sustained  on  two  grounca  :  firit,  t  •  OT, 
that  it  was  the  right  of  each  State  to  collect  Its 
taxes  In  such  material  as  itmi^t  deem  expedi- 
ent, either  in  kind,  that  is  to  say,  by  a  certain 
proportion  of  products,  or  in  bunion,or  In  coin, 
tbe  court  observing  that  the  extent  to  which  the 
power  of  taxation  of  the  Slate  should  be  exer- 
cised, the  subjects  upon  which  it  should  be  ex- 
ercised, and  the  moae  in  which  it  should  be  ex- 
ercised were  all  equally  within  the  discretion  of 
its  Legislature,  except  as  restrained  by  Its  own 
Constitution  and  that  of  the  United  states,  and 
by  the  condition  that  the  power  could  not  be  so 
used  as  to  burden  or  embarrass  tbe  operations 
of  the  Federal  Government;  and  second,  that  the 
legal  tender  Act  bad  no  reference  to  taxes  im- 
posed by  state  authority,  but  only  to  debts,  in 
the  ordinary  sense  of  the  word,  arising  out  of 
simple  coQtract3,or  contracts  of  specialty, which 
include  judgments  and  recognizances.  Assess* 
ments  upon  property  for  local  improvements 
are  involuntary  exactions  and  in  that  respect 
stand  on  the  same  footing  with  ordinary  taxes. 
Tiiey  are,  therefore,  covered  by  this  decision ; 
the  State  could  determine  in  what  manner  they 
should  be  discharged. 

The  objections  urged  to  the  validity  of  the 
assessment  on  federal  noonds  are  subetontiaUy 
these:  that  the  law  underwfaich  theMsesament 
was  made  and  levied,confllcts  with  tbe  clause  of 
tbe  14th  Amendment  of  the  ConstitutiondeclaT' 
ing  that  no  State  shall  deprive  any  person  of 
life,  liberty  or  property  yrithout  due  process  of 
law;  and  impairs  uie  obligation  <tf  tbe  contract 
between  Calif  omia  and  th«  United  Sutes;  that 
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tbe  proceeds  of  the  swamp  aod  overflowed  lands 
ceded  bv  the  Arkansas  Act  should  be  expended 
In  i-edaiming  them. 

That  clause  of  the  14th  Amendment  is  found, 
In  almost  identical  language,  in  the  several 
State  Constitutions,and  is  intended  as  addition- 
al  security  against  the  arbitrary  deprivation  of 
life  and  liberty  and  the  arbitrary  spoliation  of 
property.  Ifeither  can  be  taken  without  due 
process  of  law.  What  constitutes  that  process 
It  may  be  difficult  to  define  with  precision  so  as 
to  cover  all  coses.  It  is,  no  doubt,  wiser,  as 
stated  by  Mr.  Juttic$  Miller  in  Davidton  y.Ifevi 
Meant,  to  arrive  at  its  meaning  '  'By  the  grad- 
ual process  of  judicial  inclusion  and  exclusion. 

[708]  u  ^6  cases  presented  for  decision  shall  require, 
with  the  reasoning  on  which  such  decisions  may 
be  founded."  M  U.  8.,  104  [XXIV..  619].  It 
is  sufficient  to  obsrave  here,  tiiat  by  "due  proc- 
ess^ is  meant  one  which,  following  the  forms  <rf 
law,  fs  approiviate  to  the  case  and  just  to  the 
parties  to  be  affected.  It  must  be  pursued  in 
the  ordinary  mode  prescribed  by  the  law;  it 
must  be  adapted  to  the  end  to  be  attained;  and 
wherever  It  is  necessary  for  the  protection  of 
the  parties,  It  must  give  them  an  opportunity 
to  be  heard  respecting  the  justice  of  tbe  judg- 
ment sought  The  dause  in  question  means, 
therefore,  that  ttiere  can  be  no  proceeding 
against  life,  liberty  or  property  which  may  re- 
sult in  the  deprivation  of  either,  without  tbe  ob- 
servance of  those  general  rules  established  In 
our  system  of  jurisprudence  for  the  security  of 
private  rights.  Hurtado  v.  California  [ante,333]. 

Tbe  appellant  contends  that  this  fundament- 
al prindple  was  violated  in  the  assessment  of 
tiis  iNropcr^,  inasmuch  as  it  was  made  without 
notice  to  turn  or  without  his  being  horded  any 
opportunity  to  be  heard  respecting  it,  the  law 
authorizing  it  containing  no  provision  for  such 
notice  or  hearing.  His  contention  is  that  no- 
tice and  opportunity  to  be  heard  are  essen- 
tial to  render  any  proceeding  due  process  of 
law  which  may  lead  to  Uie  deprivation  of  life, 
libertjT  or  property.  Undoubtedly,  where  life 
and  hberty  are  Involved,  due  process  requires 
that  there  DC  a  regular  course  of  judicial  pro- 
ceedings, which  implj  that  the  party  to  be  af- 
fected shall  have  notice  and  an  opportunity  to 
be  heard;  so,  also,  where  title  or  possession  of 
property  is  Involved.  But  where  the  taking  of 
property  is  in  the  enforcement  of  a  tax,  the 
proceeding  is  necessarily  less  fonnal,and  wheth- 
er notice  to  bim  is  at  all  necessary  may  depend 
upon  the  character  of  the  tax  and  the  manner 
In  which  its  amount  is  determinable.  The  ne- 
cessity of  revenue  for  the  support  of  the  gov- 
ernment docs  not  admit  of  the  delay  attendant 
upon  proceediDga  in  a  court  of  justice,  and  they 
are  not  required  for  the  enforcement  of  taxes 
or  assessments.  As  stated  by  Mr.  JutHee  Brad- 
ley, in  his  concurring  opinion  in  Davidton  v. 
Ifmo  Orleant:  "  In  judging  what  is  '  due  proc- 
ess of  law*  respect  must  be  had  to  the  cause  and 

[709]  object  of  tbe  taking,  whether  under  the  taxing 
power,  the  power  of  eminent  domain  or  the 
power  of  assessment  for  local  Improvements  or 
some  of  these;  and  if  found  to  be  statable  or 
admissible  in  the  special  case,  it  will  be  ad* 
judged  to  be  'due  process  of  law,'  but  if  found 
to  be  arbitrary,  oppressive  and  unjust,  it  may 
be  declared  to  be  not  'due  process  of  law.'"' 
The  power  of  tantkm  possessed  by  the  State 
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mAif  be  exercised  upon  any  subject  within  Its 

iunsdiction,  and  to  any  extent  not  prohibited 
7  the  Constitution  of  tbe  United  Stales.  As 
said  by  this  court,  "  It  may  touch  property  b» 
every  shape,  in  its  natural  condition,  in  its  man- 
ufactured form  and  ha  its  various  transmuta- 
tions. And  the  amount  of  tbe  taxation  may  be 
determined  by  the  value  of  the  property  or  Its  use 
or  its  capacity  or  its  productiveness.  It  may 
touch  budness  Id  the  almost  inflnito  forms  ia 
which  it  Is  conducted,  in  professions.  In  com- 
merce, in  manufactures  and  In  transportation. 
Unless  restrained  by  provisions  of  the  Federal 
Constitution,  the  power  of  the  State,  as  to  th* 
mode,  form  and  extent  of  taxation,  Is  unlimi^ 
ed,  where  the  subjects  to  which  it  apples  ar» 
within  her  jurisdiction."  SkUe  TazontbTHtm- 
JJOd  Band*.  16  Wall,  818  [8S  U.  a,  X2X, 

lag. 

uF  the  diffCTcnt  kinds  of  taxes  whldi  the 
State  may  Impose,  there  is  a  vast  number  of 
which,  from  their  nature,  no  notice  can  be 
given  to  the  taxpayer,  nor  would  notice  be  of 
any  possible  advantage  to  him,  such  as  poU 
taxes,  license  taxes  (not  dependent  upon  the 
extent  of  his  business)  and  generally,  specific 
taxes  on  things  or  persons  or  occupations.  In 
such  cases  tbe  Legislature,  in  auuiorlzing  the 
tax,  fixes  its  amount,  and  that  is  the  end  of  the 
matter.  If  the  tax  !»  not  paid,  the  property  of 
tbe  delinquent  may  be  sold  and  he  be  llius  de- 
prived 01  his  property.  Yet  tliere  con  be  no 
question,  that  the  proceeding  is  due  process  of 
law,  as  there  Is  no  inquiry  mto  the  weight  of 
evidence,  or  other  dement  of  a  judicial  nature, 
and  nothing  could  be  changed  1^  bearing  the 
taxpayer.  «o  right  of  his  is,  therefore,  in- 
vaded. Thus,  if  tbe  tax  on  animals  be  a  find 
sum  per  head,  or  on  articles  a  fixed  sum  per 
yard  or  bushel  or  gallon,  there  Is  nothing  tbe 
owner  can  do  which  can  aHect  tbe  amount  to 
be  collected  from  him.  So,  if  a  person  wit^hea 
a  license  to  do  business  of  a  particular  kind  or 
at  a  particular  place,  audi  as  keeping  a  hotd  [710] 
or  restatuant,  or  selling  liquors  or  dgars  or 
clothes,  he  has  only  to  pa^r  the  amount  re- 
quired by  the  law  and  go  into  the  business. 
There  is  no  need  in  such  cases  for  notice  or 
healing.  So,  also,  if  taxes  are  imposed  in  the 
shape  of  licenses  for  privllc^s,  such  as  those 
on  foreign  corporations  for  doing  business  in  the 
State,  or  on  domestic  corporations  for  fran- 
chises, if  the  parties  desire  the  privilege,  they 
have  only  to  pav  the  amount  required.  In 
such  cases  there  is  no  necessity  for  notice  or 
hearing.  The  amount  of  the  tax  would  not  be 
changed  by  it. 

But  where  a  tax  Is  levied  on  property,  not 
spedfically  but  according  to  its  value,  to  be 
ascertained  by  assessors  appolntol  for  that  pur- 
pose upon  such  evidence  as  they  may  obtain, 
a  different  prindple  comes  in.  The  officers,  ia 
estimating  the  value,  act  judlciallv.  and  in 
most  of  uie  States  provision  is  maae  for  the 
correction  of  errors  committed  by  them, 
through  boards  of  ravision  or  equalization,  sit- 
ting at  designate!  periods  provided  by  law,  to 
bear  complaints  respecting  the  justice  of  the  as- 
sessments. The  law  in  prescribing  the  time 
when  such  complaints  will  Iw  heard,  gives  alt 
the  notice  required,  and  tbe  proceeding  by 
which  the  valuation  is  determined,  though  » 
may  be  followed,  if  the  tax  be  not  paid,  by  a  sale 
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ct  the  deUnquent's  property,  U  due  proceaa  of 
kw.* 

Id  some  States,  instead  of  a  boardof  terldon 
or  equalization,  Uie  assessment  may  be  revised 
by  proceedings  in  ttie  courts  and  Iw  there  cor- 
rected if  erroaeous,  or  set  aside  if  invalid ;  or 
objections  to  the  validity  or  amount  of  the  as- 
sessment may  be  taken  when  the  attempt  is 
made  to  enforce  it.  In  such  cases  all  the  op- 
portunity  la  given  to  the  taxpayer  to  be  heard 
respecting  the  assessment,  wnicn  can  be  deemed 
essential  to  render  the  proceedings  due  process 
of  law.  In  Davidton  v.  Nev>  OrUana  thiscoiut 
decided  this  precise  point.  In  that  case,  an  as- 
1 J  sessment  levied  on  certain  real  property  in  New 
Orleans  (or  draining  the  swamps  of  that  city 
was  resisted,  on  the  ground  that  the  proceeding 
deprived  the  owners  of  their  property  without 
due  process  of  law;  but  the  court  refused  to  in- 
terfere, for  the  reason  that  the  owners  of  the 
property  had  notice  of  the  assessment  and  an 
opportunity  to  contest  it  in  the  courts.  After 
stating  that  much  misapprehension  prevailed 
as  to  ttio  meaning  of  the  terms  "due  process  of 
law,"  and  that  it  would  be  difficult  to  ^ve  a 
deftnition  that  would  be  at  once  perspicuous  and 
satisfactoiT,  the  court,  speaking  1^  Jfr.  Jv^iee 
Miller,  said  that  It  would  lay  down  the  follow- 
In^  proposition  as  applicable  to  the  case,  "That 
whenever  by  the  laws  of  a  State,  or  by  state 
autliority,  a  lax,  assessment,  servitude  or  other 


Mr.  Juitiee  Miller,  in  the  Nea  Orleaiu  Cam, 
these  words,  as  used  in  the  Constitution,  can* 
have  DO  definite  meaning.  The  numerous  de- 
cisions cited  by  counsel.some  of  which  are  given 
in  the  note,  as  to  the  necessity  of  notice  and  of 
an  opportunity  of  being  heard,  ai-e  all  satisfied 
where  a  hearing  in  court  is  thus  allowed.* 

The  objection  that  the  law  of  California  au- 
thorizing the  assessment  in  question.impairs  the 
obligation  of  acontract  created  between  theUnit' 
ed  States  and  the  State  by  the  Act  of  Congress  of 
September  28, 1860,  commonly  known  as  the 
Arkansas  Swamp  Act,  is  founded  upon  a  mis- 
apprehension of  its  provisions.  9  Stat,  at  L., 
ch.  84.  It  is  true  the  Act  granted  to  the 
State  all  the  swamp  and  overflowed  lands  within 
its  limita,  on  condition  that  the  proceeds  of  ttw 
lands,  "whether  from  sale  or  by  direct  appro- 
priatioD  Id  kind,"  should  be  applied,  as  far  as 
necessary,  in  reclaiming  the  lands  by  means  of 
levees  and  drains.  Hence,  the  contention  td 
counsel  is  that  the  State  is  bound  to  carry  out 
this  condition  and  apply  the  proceeds  to  the 
reclamation  or  provide  for  their  application  to 
that  end,  and  tnat  Its  legislation  imposing  an 
assessment  updn  other  Iwds  to  raise  the  neces- 
sary funds  for  that  purpose.  Is  In  vlolatlfm  of 
this  contract  and,  therefore,  void.  The  answer 
to  this  position  is  twofold.  In  the  first  place, 
if  a  contract  was  created  by  the  Arkansas  Act, 


,  ,  ,   when  the  State  accepted  its  benefits,  it  is  for  the 

burden  is  imposed  upon  property  for  the  pub-  j  United  States  to  complain  of  the  breach  if  there 
lie  use,  whether  it  t)e  for  the  whole  State  or  of  be  any.  The  plaintilf  is  not  a  party  to  the  con- 
some  more  limited  portion  of  the  community,  i  tract,  and  is  in  no  position  to  invoke  its  protec-  [718] 
and  those  laws  provide  for  a  mode  of  confirm-  i  tion.  But,  in  the  second  place,  the  appropria- 
inf;  or  contesting  the  charge  thus  imposed  in '  tion  of  the  proceeds  rests  solely  Id  the  good 
the  ordinary  courts  of  Justice,  with  such  notice  faith  of  the  State.  Its  discretion  in  disposing 
to  the  person,  or  such  proceeding  in  regard  to  of  tbem  is  not  controlled  by  that  condition,  as 
the  property  as  is  appropriate  to  the  nature  of  neither  a  contract  nor  a  trust  following  the  lands 
the  cnsc,  tlie  judgment  in  such  proceedings  can-  was  thereby  created.  This  was  distincily  lield 
not  be  said  to  deprive  the  owner  of  his  property  after  elabomte  consideration  in  the  recent  case 
-without  due  process  of  law,  however  obnoxious  of  Millt  Co.v.B.Jt.  Go.,  107  U.  S.,  667,  S66 
it  may  be  to  other  objections."  96  U.  &.  97  [2XVU..678]. 

tXXlV. ,  616].  There  are  several  other  objections  urged  upon 

This  decision  covers  the  coses  at  bar.  The  as-  our  consideration  in  the  elaborate  brief  of  the 
sessment  under  consideration  could,  by  the  law  appellant's  counsel,  but  we  do  not  deem  it  nec- 
of  California,  be  enforced  only  by  le^  pro-  essary  to  consider  them,  for  they  raise  oalv 
oeedings,  and  in  them  any  defense  going  either  questions  of  local  law  and  procedure  which 
to  its  validity  or  amount  could  be  pleaded.  In  have  been  considered  and  determiL^ed  in  the 
ordinary  taxation,asses3ments,if  not  alteiedbya  courts  of  the  State,  from  whose  coQclusions  we 
board  of  revision  or  of  equalization,  stand  good,  should  not  depart, 
and  the  tax  levied  may  be  collected      a  sale     Deena  t^firmtd. 
of  the  delinquent's  property;  but  assessments  in  Nora. 
California,  for  the  purpose  of  reclaiming  over-     Legislation  of  the  Colonies  prior  to  the  Revolu- 
flowed  and  swamplands,  can  be  enforced  only  tion,  and  of  Uie  States  since,  giving  to  the  taxpayer 
bv  suits  and  nf  roiirRP  tn  ihpir  vdHriitv  it  lo  an  opportunity  to  be  heard  respecting  the  justice 
Dj  suits  ana,  OI  course,  to  tneir  yaiiOity  it  is  of  the  aaBessment  of  his  propertyb^fore  it  become* 
essential  that  notice  be  given  to  the  taxpayer  flnai. 

and  opportunity  be  afforded  him  to  be  beard     In  Massacfaiisetts,  an  Act  passed  in  1692,  for  de- 
respec^gtheasse^ment.   In  tbem  he  may  set 

forU),  by  way  of  defense,  all  his  grievances.  »ix  any  person  or  penons  tblak  themselves  over- 
BeaamaUon  iHHriei  Jifo.  IOSy.  jBtoni,61  Cel.,  rated  in  any  such  aneesmentttheyshall  be  eased  br 
'  104.  If  property,  taken  upon  an  assessment,  assesKm  making  the  same  to  appeu,  or,  ta  de- 
which  can  only  be  enforcea  in  this  way,  be  not 
taken     doe  process  <tf  law,  tiien,  aa  said  by 

•That  the  duties  of  nwessors  In  «t1maUn(tthi9  val- 
ue ol  properly  for  purpOsce  df  general  teiatinnjire 
JudHnal.  iee  Barhyfe  t.  Shcpheril,  SftN,  T  ,  23a,  260; 
Hanan  v.  Koebester,  n~Id.,Kf<,  fas  ;  Blunrt  v.  Palm- 
er. U  Id..  183;  WUIknifl  V.  Weftvff.  75  Id..  30,33; 
Coolpy,  Thi..  ^ :  Buu  "UghP.  Tax.,  pec.  lOfl ;  Jf^rdan 
T,  iryait.  3  m\  tK,  27.%  Ssa  ■,  Lrelu-jid  v.  Rocliealcr,  51 

Id.,  419.  43a  *aij  Btftte  v.  Joney  Cltgr,  21  N^.  J.  L.  (4  Santa  Clara  Co.  v.  Bflme,  B  Id. ;  Barlkng  v.  Ounn,  M 


•OvtiiRg  V,  Foote-BSN.  T..iM3;  StnnrtT-.PalineT, 


I^l.,  4li;,  0, 1^1 ;  SiiU^  V,  Jei'sey  City,  2i  N,  J  L^, 
Dfi2,  tKWi  State  V.  New  nil.,  m  Id,.  363;  Ptur*  witea- 
ton,  as  Id^tm.  «H;  Pirtte  v.  El  K^i^ntb,  3T  Id..  357; 
etaw  V.  PlahiBeld.Sfi  Id,,BT;  Sta^e  v.  Newark,! 
Dutch.. 8W,  411,  428;  pHiii?n  v.  Gr^^ca,  13  CaJ.,  325; 
MulUjieE  V.  Smith. Efl  T-i.,  2W;  Grifliu  t.  Ml;ioa.38 
Mlfls-t  438  :  Saa  Jlatco  Co.  v.  R.  K.  Co.,  8  BnWy.,  23B  ; 
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fftnlt  ttwraof .  by  the  Oonrt  of  Qaarter  BcbIoim.*' 
lAwB  at  HaaauAuntts  Bay,  p.  18;   

In  Coonectiout,  an  Act  paieed  prior  to  ITSO  made 
tt  the  du^  of  the  listen  to  boar  oomplalnts  ot  par- 
tiea  oomphtnlDc  that  ther  were  OTBirated.  *'  But  If 
■ucb  listen  will  not  give  just  relief,  then  upon  ap* 
plication  made  by  the  aggrieved  party  to  an  eaalst- 
ant,  or  Justice  <a  the  peaoe,  with  cwo  of  the  select- 
men of  the  town  (notifying  two  or  more  of  the 
listen  to  show  icasoo.  If  any  they  have,  why  relief 
should  not  begranted  them),  they  sballconsiaer  the 
case,  and  give  such  relief  as  they  shall  Judge  lust 
and  rensonable."  Aots  and  Laws  of  His  Hajeety% 
Bngllsti  Colony  of  Oonnectlout.  186  and  262, 

In  South  Cfuollna,  by  an  Act  passed  In  ITtn,  for 
ralsiug  money  for  the  public  use  and  defense  of  the 
Province,  provision  Is  made  that  the  commlsslonera 
apoolnted  oy  the  Act  shall,  upon  complaint  or  ap- 
pMil  from  anyone  feeling  agirrieved  at  the  rating, 
examine  the  person  oomplalnlnv  upon  his  oatn, 
toucblDg  the  value  of  his  real  and  personal  estate, 
**  And  upon  due  examination  alsate  or  def  aulk  pro- 
portlonably  the  said  asaeesment&  and  Uie  same  so 
abated  sball  be  certified  by  the  oommlaslonen 
aforesaid,  or  any  two  of  them,  to  the  receiver,  and 
such  assessment  so  oertlfled  as  aforesaid  shall  be 
deemed  flrme  and  valid,  and  to  that  end  the  com- 
mlsslonen  are  hereby  required  to  meet  together  for 
the  detenninlntr  of  such  complaint  and  appeal  ac- 
cordingly." 2^tat.8.  CISC 
[714]  By  otber  and  subsequent  statutes  the  taxpayer 
was  allowed  to  "swear  off"  so  much  as  be  should 
think  himself  overrated  for  his  stocks  or  stores,  and 
the  asecesors  were  required  to  give  notice  for  that 
purpose,  and  were  authorized  to  administer  oaths 
and  to  allow  the  abatement  8  Stat.  8.  C,  2U,  260, 

In  Maine  and  Hasmchusetts,  the  taxpayer  may 
make  his  complnlnt  first  to  tbe  assessor,  and,  If  bo 
refuse  to  grant  the  relief  demandod,  to  tbe  county 
eommisslouers.  He.  B.  S.,  1871,  p.  144:  Mass.  Oen. 
Stat.,  ISCO.  p.  79. 

In  Kbode  Island  he  may  petition  the  Supreme 
Court  or  Court  of  Common  Pleas,  and  the  court 
must  bear  and  determine  bis  complaint.  Gen.  Stat., 

p.  lor. 

In  Vermont,  complaints  may  be  heard  before 
listers,  and  an  appeal  lies  from  their  decision  to  the 
selectmen  of  the  town.  Gen.  BtaL,  S20, 

In  New  Hampsblro,  tbe  taxpayer  may  apply  to 
the  selectmen  of  the  town  and,  if  dlssatlsttuu  with 
their  decision,  may  apply  by  petition  to  tbe  Su- 
preme Court,  In  tbe  county,  at  a  trial  term,  which 
shall  make  such  order  thereon  as  Justice  requires. 
Gen.  Stat,  123. 

In  Connoctloiit,  a  board  of  relief,  to  consist  of 
five  "  Judicious  electors,"  is  annually  elected  in  eacb 
town,  for  bearing  and  determining  appeals  from 
decisions  of  tbe  asso^ra.  Gen.  Stat.,  pp.  24, 159. 

In  New  York,  complaints  may  be  made  to  the 
Board  of  Assessors.   R.  Stnt.,  Sth  ed..  Oil,  912. 

In  New  Jersey,  to  the  commiaslonen  of  appeal,  In 
taxcnees.  R.     1142,  IIW. 

In  Pennsylvania  and  Delaware,  to  county  com- 
missioners: Fenn..Purd.Dlg.,p.937,seo.29;  DeLU. 
RJ[852.  p.8«,secl2. 

Ttio  Delaware  Act  of  1796  (2  Laws  of  Del.,  1255, 
■cc.  14)  provided  that  commlsslonera  should  give  no- 
tice In  each  bundled,  and  at  the  time  and  place 
'Speciflod  meet  and  "  Hear  and  determine  the  com- 
plaints of  any  person  or  persons  that  may  be  ag- 
grieved, and  shall  generally  arrange  the  sold  valua- 
nons.  BO  that  no  person  or  persons  maybe  un- 
equally or  overrated :  Provided,  aJnoayt,  That  no 
person  or  persons  shall  oepreventetl  from  appealing 
to  the  Levy  Court  and  Court  of  Appeals  of  his  or 
their  respective  county  as  heretofore." 

In  Vlr«lnla  and  Georgia.  If  tbe  taxpayer  and  os- 
«essor  cannot  agree  as  to  vsJuation,  each  can  choose 
an  arbitrator  and  they  an  umpire,  to  whom  tbe 
mattfsr  of  dlsagxeeiaentis  submitted  for  final  deters 
mlnatlon.  Qa.  wds,  UTS,  aeo.  HO:  Va.  Code,  ISGO,  p. 

au. 

In  Maryland,  North  Carolina,  Florida  and  Ala- 
bama the  boards  of  county  commissioners  constl. 
tutc  tribunals  for  hearing  and  determining  com- 
plaints In  regard  to  assessments ;  except  in  Balti- 
more tbe  Board  of  Control  and  Review  coni^itute 
:Bucb  tribunal.  Md.  Code,  Sup.,  1861-67,  p.  279,  ecc. 
175;  N.  C.  Laws,  1874-6,  p.  222,  mc.  18:  Thompson 
Dig..  Laws  of  Florida,  B7:  Ala.  Code  of  1876. 

In  North  Carolina,  under  the  Act  of  1819,  three 
freeholders,  appointed  by  tbe  Court  of  Common 
Pleas  and  Quarter  Sessions,  constitute  a  board  of 
;«>i;«al  for  adjustment  of  nsscssmenta.  2  Laws  of  N. 
<S.,  p.  1480^  sec.  S, 

S74 


I  In  Arkanna,  Hisataiupl  aod  Kentaolcrt  the  [^^^1 
county  boards  of  supernson  ocmstttutehoacdifof 
I  the  equalisation  of  assessments.  Ark.  Acts  of  Aft> 
Bembly,U73,p.  68;  Hiss.  Rev.  Code,  un,  p.  asi,  aeik 
1885;  Ky.  Gen.  St-,  1878.  p.  m. 

In  South  Carolina  such  a  Board  Is  oonstltatad  <tf 
tbe  county  oommii^oner,  auditor  and  Treasurer ;  In 
Louisiana,  of  the  county  clerk,  recorder  and 
sheriff ;  In  Tennessee,  of  tM  assessor  and  two  free, 
holders ;  and  In  Missouri,  of  the  presiding  Judge  of 
the  county  court  and  tbe  county  aurvfltyor  and  as- 
aemor.  R,  &  &  O.  69:  Vooi^kc.  B.  B.  Ia»  840;  1 
Stat.  Tenn„  seo.  SSi  Ho.;  B  Mo.  Bar.  Italilk,  aeoa. 
6719.079,  ffm. 

In  West  Virginia,  the  afiftrlevefl  tarty  may  apply 
for  reliQf  to  tha  county  court  with  an  appeal  to  thA 
CrcuiC  Court,  B.S,i  lUKL  In  T^xna  he  may  apply  tO 
the  QOuq^Diniri',  and  Ita  determinations  are  final. 
pHsohal,  U[g..  m,  art  fil76. 

Boards  of  Equaliiia^DD  or  Review  aid  provided 
for,  conj^ftting ; 

DI.  R.  S,,  lt>ri,  p.  Wl. 

Id  Indijinii,  of  the  cMuntT  auditor,  comtolMonera 
ami  nppralsci?.  1  Qarln  «  Boid,  8t4ta.  of  Xnd.,  n. 

In  MlohlsBD,  lawn  and  Nevada,  of  tbe  Bnnrds  of 
Superrtsors.  1  Oomplled  Laws  of  Mich.,  ^ ;  Cude 
of  IQWR  of  1871,  p.  140:  GenenJ  lAwB  Of  NeT.,sec. 

Ill  Cnlifoml^  of  tho  Innanlq  of  BUpervbors,  ox- 
c«]il:  «-b'>re  ttie  property  itafwod  coraisrs  of  tbe 
friLncUiiif?,  roai^wnyv  rriailbed,  rails  and  rolling  stock 
of  miLmuilB  <i[»^"><0'l  in  more  than  onoouLinty,  Id 
Wliicb  Ifae  9.tAU}  huard  nt  equqllTation  acts  as 

a*-r':'s..r,  iniii  fivcr  iia  Ji'vlsfona  tb«e  Is  «o  revisory 
tii^'iijL^U    ]°<<jiii  i<  a]  Ooii'  ot  Cii\~,  Beci.dS73,  SUQS. 

in  K;iii-iij^  1111(1  Ntl  ni-kK,  of  coiintv  (.>rit!iitiiaslon- 
er--.  Kiiii,  ('  irniu  tjiwu.  imp,  0\'!;  N*?b,  n<?it.  ^\.iX.,  907, 

Irs  *  ilii'f,  (il  Tiie  ODiirny  t<iiniui9,-'iwisi.TS  *in'l  ^xiunrt 
ai;fli'"r,  I'st-'i'i  til  i.'-i[iUn  Mil")",  wliorc  i.hv  board 
«  ■'  ■  :h  iit"  tliij  (.7--iiJili"  ni!'lit-'r  iiri'l  p*'i"'^"HS  ap- 
p.'''         l.y  ftio  i-ity  iiiitliiirjcif.-.    K.       K^Ji,  |i,  731. 

Ii.  nf  fill'  riiiiiity  jink'i',  els--"--.  ■  ir  and 

cli''l;.  ii  LiUl-\  G'.ri,  I  )-«'Ll  of  1874, 

lu  Wlaconaia,  LLt  tiidtruiLvQ  of  the  bL-ut-J  of  su- 
pervisors, clerk  and  asscssora  of  each  town,  and  the 
mayor,  clerk  and  asseeson  of  each  city,  and  the 
president,  clerk  and  assesson  of  each  Incoruomted 
village,  constitute  a  board  of  review  for  such  town, 
city  or  villaae.  1  Taylor,  Stat.,  1871,  p.  406,  sec.  63. 

The  function  of  these  boards  of  review,  by  what- 
ever name  called.  Is  essentially  the  same. 

True  copy.  Test : 

James  B.  McKenncy,  Clerk,  Sup.  Court,  JJ.  S. 

ated^ll8ir.8..20. 


STATE  OF  LOUISIANA,  ex  rO.,  Thomas  [7161 
W.  Nsuaos,  Rff.  in  Err.t* 

9. 

POLICE  JURY  of  the  Faiush  of  St.  Hab- 
TZK  in  tbe  State  of  Louisuha. 

(See  8.  C,  Reporter's  ed.,718-7S.) 

Septal  of  km,  effect  of  on  judgment — coniract — 
kffitlalion  repecMng  ^^-nuuidamus  to  levy 
tax,  when  ieeued. 

L  Wheretheeoforoementofajudgmentissought 
by  proceedings  which  were  authorued  by  legttla- 
tfon  existing  at  Its  date,  but  subsequently  repealed, 
tbe  court  may  Inquire  whether  the  Judgment  was 
founded  upon  a  contract,  the  obligation  of  which 
the  State  was  prohibited  from  Impairing,  but  can- 
not re-ezamlne  tbe  validity  of  the  contract,  or  tbe 
propriety  of  tbe  Judgment. 

2.BytheoldIgatlonofacontraotlsnieanttiiemeans 

*PendUig  the  case  on  appeal,  Will  Btera^  become 
assignee  of  Nelson,  and  ne  having  died,  MIobaal 
O'Brien  and  Wm.  P.  Richardson,  bH  testamentary 
executors,  were  substituted  as  plaintiffs  In  error. 

Ill  V.  flb 
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whiob,  at  the  time  of  Ita  creation,  the  law  aflordsfor 
Iteenforcemeat. 

8.  When  a  contract  Is  made  with  a  muntcipal  oor- 
poratloa  upon  the  faith  that  taxes  will  be  levied, 
Msislatlon  repealing  or  modifying  the  taxing  power 
the  corporation,  so  as  to  deprive  the  holder  of  the 
oontract  of  all  adequate  and  efficacious  remedy,  is 
within  Uie  ooostltutional  Inhibition. 

i.  Wherea  Judgment  aguIoBt  a  niimlclpal  corpo- 
ration is  founded  on  contract  by  which  It  was  pay- 
able from  the  proceeds  of  taxes,  the  Judgment  cred- 
itor and  the  party  succeodliis  to  bis  intereet  Is  en- 
titled to  a  writ  commanding  the  levy  and  collection 
of  n  Bufllclent  tax  to  pay  tbe  Judgment,  according 
to  the  aiSHCfsment  roll  of  the  year  In  which  the  levy 
is  made,  atony  time  until  the  Judgment  is  satisfled. 
[No.  87qJ 

Argiud  Apr.  SS,  1884.      Decided  May  B,  1884. 

IK  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiann. 
The  history  and  facta  fully  appear  in  the 

Statement  of  the  case  by  Mr.  Jutttee  Field : 
On  tlie  mh  of  Noremlwr,  1878,  the  relator. 
Kclsoir,  recovered  in  the  Third  Judicial  District 
Court  fur  the  Parish  of  St.  Martin,  io  Louisiana, 
a  judgment  n^ainst  the  Parish  for  $4,500,  witli 
interest  at  eiglit  per  cent  per  annum  from  Octo- 
ber 5,1808.   At  that  time  the  law  of  Louisiaoa 
provided  that  wheuever  a  jud^^mcut  for  money 
was  rendered  by  any  '  ourt  of  conipcteut  Juris- 
diction against  a  pariah  of  the  State,  the  Judge 
rendering  it  should,  "In  the  same  decree,  order 
the  beam  of  assessors  or  parish  oflicers,  whose 
duty  it  is  to  assess  taxes,  forthwith  to  assess  a 
parish  tax  at  asufilcienl  rate  per  centum  upon  the 
assessment  roU  of  the  current  year  to  pay  and 
satisfy  said  judgment,  witli  interest  and  costs." 
Tt.  S.  of  La.,  sec.  3,623.  The  law  also  declared 
tbat  in  such  decree  or  judgment  the  Judge  should 
Xwovide  that  the  state  or  tax  collector  should 
proceed  forthwith  to  collect  the  tax  in  the  same 
manner  that  parish  taxes  were  collected,  and 
that  the  proceeds  should  constitute  a  special 
fund  out  of  which  said  judgment,  interest  and 
c»sta,  should  be  paid,  and  should  not  be  divert- 
]  «d  to  any  other  purpose,  provided  sufficient 

?>Toot  was  furnished  to  him  that  there  were  no 
unds  in  the  parish  treasury  to  satisfy  the  judg- 
ment. 2lnd.,  sec.  3,630.  In  pursuance  of  these 
provisions,  the  Judge  of  the  Third  Judicial  Dis- 
trict Court  entered,  with  the  judgment  rendered 
on  theSUth  of  November,! 873,  a  decree  for  the 
assessment  and  collection  of  a  parish  tax  to  pay 
it,  and  directed  the  collector  to  proceed  at  once 
to  collect  the  tax.  That  judgment  and  decree 
are  as  follows: 

"  In  the  above  entitled  case,  the  law  and  evi- 
dence being  in  favor  of  plaintiff  and  against  the 
defendant,  it  is  ordered,  adjudged  and  decreed 
that  said  plaintift,Thos.  W.  Nelson,  have  judg- 
ment agamst  and  recover  from  the  defendant. 
Parish  of  St.  Martin,  the  sum  of  $4,500,  with 
«ight  per  cent  interest  per  annum,  from  Octo- 
ber 5,1868,  and  that  the  board  of  assessors  or 
officers  whose  duly  it  is  to  assess  taxes,  forth- 
with proceed  to  assess  a  parish  tax,  at  a  suffi- 
cient rate  per  cent  upon  the  assessment  roll  of 
the  current  year,  to  pay  said  judgment,  and  that 
the  tax  collector  proceed  forthwith  to  collect 
said  tax  in  the  same  manner  that  parish  taxes 
are  now  collected  and  the  amount  collected  to 
be  a  specific  fund  to  pay  said  Judgment 

Done,  read  and  signed  in  open  court,  this  29th 
November,  1878." 

From  the  entry  of  this  judgment  and  decree 
111  U.S. 


to  the  presentation  of  the  application  for  a  man- 
flamvt  to  be  issued  to  the  officers  designated, 
the  relator  in  vain  endeavored  to  have  the  de- 
cree executed.  He  made  repeated  applications 
to  tbem  to  assess  and  collect  the  tax  ordered* 
but  they  refused  to  do  so;  and  at  the  extra  ses- 
sion of  the  Legislature  of  .877,  by  the  Act 
known  as  No.  60,  passed  on  ttie  10th  of  April 
of  that  yeai',  the  provisions  of  law  to  which  we 
have  referred  were  repealed.  Subsequently  the 
officers,  in  excuse  of  tiieir  conduct,  alleged  a 
want  of  authority  by  reason  of  the  repeal.  He, 
therefore,  applied  to  the  court  for  a  mandamu* 
to  compel  them  to  proceed  in  such  assessment 
and  collection  pursuant  to  the  decree  of  the 
court,  setting  forth  in  his  petition  the  judgment 
recovered,  with  the  accompanying  decree,  the 
refusal  of  those  officers  to  carry  out  the  direc> 
tions  of  the  decree  on  account  of  the  repealing 
Act  of  1877,  and  averring  that  that  Act,  if  con- 
stitutional, left  him  absolutely  ^thout  any 
remedy,  as  the  parish  was  without  property 
liable  to  seizure  in  an  amount  sufficient  to  pay 
it;  and  tljat  the  Act  was  null  and  void  as  to  him, 
and  his  rights  under  the  decree,  because  in  con-  [710 
Qict  with  the  Constitution  of  Louisiana  and  that 
of  the  United  States  prohibiting  legislation  im- 
pairing the  oljligation  of  contracts;  and  that, 
unless  aided  by  t£e  writ  of  maTidamvt,  he  would 
lose  the  rights  established  by  his  judgment.  The 
writ  was  duly  served,  and  upon  its  return  the 
president  of  the  police  jury  of  the  parish  ap- 
peared representing  the  as.sessiug  officers.  The 
Parish  of  St.  iMartm  also  appeared  and  set  up 
that  the  remedies  invoked  for  the  enforcement 
of  the  judgment  were  repealed;  that  the  parish 
was  largely  involved  in  debt;  that  its  tax  was 
then  ten  mills  on  the  dollar,  and  that  the  levy- 
ing of  an  additional  tax  to  pay  the  judgment  in 
one  installment  would  not  only  exceed  the  rate 
of  taxation  fixed  by  article  209  of  the  New 
Constitution  of  the  State,  but  would  absorb  or 
nearly  so  its  entire  revenues.  Upon  these  plead- 
ings, the  district  court  ordered  a  peremj)tory 
maTidamut  directing  the  levy  and  collection  of 
the  tax.  An  appeal  was  then  taken  to  the  Su- 
preme Court  of  the  State,  where  the  judgment 
was  reversed,  the  court  holding  that  the  ri^'Iit 
to  the  mandate  depended  upon  the  question 
whether  the  judgment  against  the  parish  was 
founded  upon  a  contract  protected  agaiast  im- 
pairment oy  state  legislation  under  the  Fed- 
eral Constitution;  observing  that  the  repraling 
Act  of  1877  should  be  no  bar  to  the  exercise  ox 
the  remedy  accorded  by  law  to  the  relator  in 
force  at  the  time  that  he  obtained  his  judgment, 
which  "  not  only  theoretically  but  practically 
formed  part  of  that  judgment,  provided  thiU 
judgment  be  founded  on  a  contract;"  and  also 
that  unless  it  was  thus  founded  the  court  would 
be  powerless  to  enforce  its  payment  in  the  man- 
ner proposed,  under  the  inhibition  of  the  Con- 
stitution of  1870  limiting  taxation  to  ten  mills 
on  the  dollar  of  the  valuation  of  property.  As 
the  judgment  did  not  specify  the  cause  of  ac- 
tion upon  which  it  was  rendered,  the  court 
thought  that  it  would  be  in  furtherance  of  jus- 
tice to  give  the  relator  an  opportunity  of  estab- 
lishing that  it  was  upon  a  contract,  if  such  were 
the  case,  and  to  allow  the  defendants  to  adduce  [7ig* 
such  further  evidence,  and  make  such  other  de> 
fcnses  OS  the  nature  of  tiie  suit  might  require. 
82  La.Ann..884^  The  court  subaequently  stated 

Digitized  by 


716-722 


bqpaout  CouBT  or  thk  Untted  States. 


Oct.  Tkbm, 


that  it  was  not  its  Intention  by  its  deddon  to 
opea  the  judgment  which  had  been  Tendered  in 
le78  in  order  that  the  issues  InTcdved  and  de- 
tennined  mi^t  be  tried  de  now,  but  only  to  al- 
low proof  of  a  material  fact  in  support  of  the 
proceeding  by  mandavwt,  vU.:  a  protected  con- 
tract, that  is,  whether  the  judgment  was  up- 
on a  contract  of  that  character,  which  was  pro- 
tected both  by  the  State  and  Federal  Consotu- 
tiona.   88  JMd..  1,124. 

When  the  case  went  back  to  the  district  court 
It  was  shown  that  the  judgment  was  entered 
upon  warrants  drawn  Xtjihk  Pariah  of  St.  Mar- 
tin for  the  sum  of  |4,S00  for  the  building  of  a 
bridge  over  Bayou  Teche  within  the  corpora- 
tion, sudi  warrants  being  drawn  in  favor  of  the 
municipal  authorities  ox  the  Town  <d  New 
Iberia  and  payable  to  the  extent  of  $1,000  by  a 
spedal  appropriation  bat  of  the  tax  of  1856,  and 
to  the  extent  of  $3,500  out  of  any  surplus  funds 
in  the  hands  of  the  Tronsurer,  from  the  taxes 
of  1865, 1866, 1867  and  1868.  The  district  court 
held  the  proof  to  be  sufficient  that  the  judgment 
was  founded  upon  a  contract,  and  again  ordered 
a  peremptotv  mandamus  to  be  issued  to  levy 
and  collect  the  tax. 

From  this  decree  an  appeal  was  also  taken  to 
the  Supreme  Court  where  it  was  reversed,  on 
the  ground  that  the  warrants  upon  which  the 
judgment  was  rendered  were  payable  out  of 
certain  funds  by  specific  appropriation,  and  on 
the  further  ground  that  the  original  judgment 
required  an  immediate  assessment  and  collec- 
tion of  a  tax  in  1878  according  to  the  assessment 
roll  of  that  year,  which  could  not  be  done  in 
1881.  The  court  held  that  as  regards  the  levy 
of  the  tax  the  judgment  had  ceased  to  be  exec- 
utory, and  had  passed  out  of  existence.  It, 
therefore.reversed  the  decree  and  directed  Judg- 
ment rejecting  the  demand  of  the  relator.  The 
relator  thereupon  brought  this  writ  of  error. 

Mr.  Chu.  A.  BreMUE,  for  plalntiit  in  error. 

No  counsd  ai^ieand  for  ddendant  in  ernnr. 

Mr,  Jvttiee  Field  delivered  the  oidnlon  of  the 
court: 

In  the  case  of  Louitiana  v.  Mayor  of  K.  0., 
we  held  that  the  right  to  re-imbursement  for 
damages  caused  by  a  mob  or  riotous  assemblage 
of  people  in  that' city,  was  not  founded  upon 
any  contract  between  the  corporation  and  the 
parties  Injured ;  that  its  liabtUty  for  the  damages 
was  created  by  law  and  could  be  wiUidrawn  or 
limited  at  the  pleasure  of  the  Legislature;  that 
its  creation  was  merely  a  measure  of  policy, 
end  its  character  was  not  changed  by  the  fact 
thnt  the  amount  of  damage  sustained  in  any  par- 
ticular case  was  ascertained  and  established  by 
a  Judgment  In  favor  of  the  sufferer.  So  when 
the  question  arose  as  to  the  validity  of  lerisla- 
tion  chanring  the  rate  of  taxation  by  which 
funds  oould  be  obtained  to  meet  a  judgment  in 
such  case,  the  court  looked  beyond  me  Judg- 
ment to  the  causes  upon  which  ft  was  founded. 
As  the  contract  clause  of  the  Constitution  was 
Intended  to  secure  the  observance  of  good  faith 
in  the  stipulation  of  parties  against  state  action, 
it  could  not  be  invoked  when  no  such  stipula- 
tion existed,  and  therefore  not  agninst  legisla- 
tion whidt  interfered  merely  with  the  enforce- 
ment of  claims  for  damages  from  the  violence 
of  mobs  or  of  judgments  upon  such  claims.  109 
U.  8.,  285  [XXVII..  " 
«7« 


It  was,  therefore,  entirely  within  the  com- 
petency of  the  Supreme  Court  of  Louisiana  to 
authotize  an  inqul^  into  the  cause  of  action  on 
which  the  Judgment  of  Nelson  was  rendered) 
when  he  prayed  for  its  enforcement  by  proceeds 
ings  which  were  authorized  by  legislation,  ex* 
isung  at  its  date  but  sulMequenUy  repealed. 
Whether  such  repeal  was  effectual  to  deprive 
him  of  the  process  prayed,  depended  upon  the 
question  whether  the  judgment  was  founded 
upon  a  contract,  the  obligation  of  which  the 
State  was  prohluted  from  impdring.  By  the 
obligation  of  a  contract  is  meant  the  means 
which,  at  the  time  of  its  creation,  the  law  af- 
fords for  lis  enforcement  "llie  usual  mode  isj  [1 
which  municipal  bodies  obtain  tiie  funds  to  meet 
their  pecuniary  engagements  Is  taxatloiL  Ac- 
cordimdy,  when  a  contract  is  made  upon  the 
faith  that  taxes  will  be  levied,  legislation  to- 
pealing  or  modifying  the  taxing  power  of  the 
corporation,  so  as  to  deprive  the  holder  of  the 
contract  of  all  adequate  and  efflcadons  femedy, 
is  within  the  constitutional  hihlbitlon. 

The  Inquiry,  however,  which  may  be  thus  in- 
stituted into  the  nature  of  the  original  cause  of 
action,  does  not,  where  the  judgment  was  ren- 
dered upon  a  contract,  aothorbe  ■  re-exsmlna* 
tion  of  the  validity  of  the  contract,  or  of  the 
propriety  of  the  judgment.  That  would  involve 
a  retrial  of  the  case.  Here  the  inquiry  disclosed 
the  fact  that  the  Judgment  of  Nelson  was 
founded  upon  treasury  warrants  issued  by  the 
Parish  of  St.  Martin,  in  favor  of  the  municipal 
authorities  of  New  Iberia,  for  $4,600,  for  the 
building  of  a  bridge  over  a  bayou  within  the 
limits  of  the  corporation,  made  payable  out  of 
certain  funds,  the  proceeds  of  taxes  for  particu- 
lar years.  It  may  be  that  the  funds  mentioned 
were  merely  such  as  the  authorities  intended  to 
apply  to  the  payment  of  the  warrants,  and  were 
not  designed  to  be  any  limitation  upon  the  ri^t 
of  the  holder  to  payment  for  the  construction 
of  the  Mdge  If  such  funds  did  not  exist.  So 
the  disblct  court  would  seem  to  have  thought, 
as  Its  Judgment  was  general,  that  the  plaintifr 
recover  the  amount  absolutely  from  the  perish, 
and  this  judc;ment  had  become  final  before  the 
application  ^r  the  writ  of  mandamut.  The  ab- 
solute liability  of  the  parish  upon  such  warranti 
was,  therefore,  no  longer  an  open  question,  and 
the  inquiry  whetherthe  Judgment  was  founded 
upon  a  contract  was  answered.  Further  testi- 
mony on  the  subject  was  Irrelevant  and  Inconw 
petcnt.  The  Supreme  Court,  however,  held  that 
the  designation  of  the  funds  out  of  which  the 
warrants  were  to  be  paid  rendered  the  parish 
liable  only  if  the  funds  were  sufficient,  notwith- 
standing the  terms  of  the  judgment.  Its  oaa- 
dudon  in  this  respect  vnuwhofly  unauthorised 
because  founded  upon  evidence  which  it  Goold 
not  legitimately  consider.  The  judgment  bdnf 
absolute,  and  the  plaintiff  therehi  being  by  bv 
eutitied  at  the  time  to  a  decree  that  the  assess- 
ing and  collecting  officers  of  the  parish  should 
assess  and  collect  a  tax  sufficient  to  pay  it,  and 
such  decree  having  been  entered,  and  those  (tf- 
ficers  having  failed  in  their  du^,the  relator  wts 
entitled  to  Uie  writ  prayed.  The  Oode  of  Pro- 
cedure of  Louisiana  declares  that  the  writ  may 
be  directed  to  public  officers  to  compel  them  to 
fulfill  any  of  tiie  duties  attached  to  their  c^oa, 
or  which  may  be  legally  required  of  them.  Art 
884.  There  can  be  no  doubt,  therefore,  that  on. 
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der  this  law  the  writ  should  have  beeo  granted. 

The  position  of  the  court  that  Uie  relator  was 
not  entitled  to  the  -writ  because  the  decree  ac- 
companying the  judgment  contemplated  a  levy 
of  the  tax  m  18'^  according  to  the  assessment 
roll  of  that  year,  is  without  force.  He  was  en- 
titled and  the  party  succeeding  to  his  interest  is 
entitled  to  a  writ  commanding  the  levy  and  col- 
lection of  a  sufficient  tax  to  pay  the  judgment, 
according  to  the  assessment  roll  of  the  year  in 
whidi  the  levy  is  made,  at  any  time  imtil  the 
Judgment  is  satisfied;  the  right  to  demand  the 
tax  not  depending  upon  the  Taluation  of  the 
taxable  property  for  any  year  for  general  pur- 
poses. Such  right  was  not  only  assured  by  the 
law  in  force  when  the  contract  was  made,  but 
was  expressly  declarad  in  the  decree  accom- 
panying the  judgment  and  forming  part  of  it. 
It  Is  difficult  to  conceive  a  plainer  case  for  the 
relief  prayed. 

TVie  decree  must  be  reversed,  wiUt  direeUont  to 
the  Supreme  Court  to  affirm  tkejudgmcTU  of  the 
Third  District  Court  atoarding  lAe  mandamus 
frayed;  anditit  to  ordered. 

Ikuecopr.  Teat: 

James  H.  HcKenoey,  Oerk,  Bnp.  Court,  V.  B. 


JANE  C.  HITZ,  Appt., 
«. 

NATIONAL  METROPOLITAN  BANK. 

(See  8.  C,  Reporter's  ed.,  72S-733.) 

Deed  to  trustees  by  hutbandfor  benefit  of  va^e — 
token  on  good  contideration— Hording  Act  of 
Diatriet  of  Columbia — Unaney  Jiy  theeurteey. 

1.  A  deed  to  two  tnisteee  bi  sufflolentJr  delivered 
"When  It  Is  placed  In  the  hands  of  one  of  them,  who 
vecelved  and  held  it  for  some  time,  and  then  gave  It 
-to  the  per^  chiefly  latereeted,  for  aafe-keeproff. 

t.  A  deed  from  nuflband  and  wife  ooureyiDg  his 
Z»roperty  to  trustees  for  her  t>eneflt  Is  made  on  a 
valuable  consideration,  and  Is  not  void  for  fraud 
-•8  to  creditors,  where  It  is  Riven  for  money  and 
^ro^erty  of  the  wife  used  In  his  business  and  to  pay 

3.  Although  the  sum  of  U  Is  meotloned  In  a  trust- 
-deed  88  lt8consldetation,tne  true  consideration  can 
be  shown  by  parol  evidence. 

4.  Under  the  Recording  Act  of  1678,  applicable  to 
the  District  of  Columbliu  a  deed,  executed  before 
but  not  recorded  until  after  the  recovery  of  a  Judg- 
ment against  the  grantor.  Is  IneSectuat  against  the 
Judgment  creditor  or  any  purchaser  at  the  sale  un- 
der that  Judgment,  where  suoh  creditor  had  no 
actual  notice  of  ito  existence  until  after  execution 
was  Issued  and  levied. 

5.  Uoileraatatutewblch enacts thattbepropertv 
of  a  married  woman  shall  not  be  liable  for  the  debn 
of  ber  husband,  his  tenancy  by  the  curtesy  In  her 
property  Is  not  liable  to  be  sola  to  pay  a  debt  of  his 
created  after  the  passage  of  the  Act. 

[No.  264.] 

ArmudMar.l4, 17.  IS84.  Decided  Mar.  31,1884. 
Opinion  vimdrawn  and  redeed  opinion  Med 
May  6,  2884. 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia. 


NoTB.— Frautlulmt  conoeyaneeai  what  an;  vhen 
voUL  When  vtAuittary  conveyances  cure  xxMd ;  when 
votil.  See  note  to  Gaylord  v.  Kelshaw,  08  IT.  S., 
XVn..«12. 

Settlement  or  eonveyanee  for  benefit  of  wife  and 
<Mld,  wton  good  or  void  as  to  creditors.  See  note  to 
Sexton  V.  wheaton,  21 C.  8.  (8  Wheat.J,  229. 

Tenaney  by  eurtay:  fniDnat  lands;  seisin  n«e«s- 
sortf.  See  note  to  Mercer  v.  Belden,  0  U.  S.  U 
How.),  87. 

Ill  u.  s. 


The  bill  in  this  ease  was  filed  in  the  court  be- 
low, by  the  appellee,  to  have  declared  void  a 
certain  trust-oeed. 

The  case  was  heard  at  General  Term  in  the 
first  instance,  and  the  .court  having  entered  a 
decree  in  favor  of  the  complainant,  the  defend- 
ant, Jane  C.  Hitz,  appealea  to  this  court. 

On  March  81,  1884,  this  court  reversed  the 
decree  of  the  court  below. 

The  appellee  then  filed  a  petition  for  a  re- 
hearing, based  on  a  mistake  in  the  opinion  of 
the  court,  as  originally  delivered,  as  to  the  data 
of  the  Act  repoding  the  recording  statutes  aa 
found  in  sections  'M6  and  447  oTthe  Revised 
Statutes. 

The  opinion  reported  herewith  is  the  one  de- 
livered on  the  rehearing.  It  contains  a  sufficient 
statement  of  the  facts  of  the  case. 

Jfettn.  Enoch  Totten  and  B.  D.  Hna- 
aev,  for  appellant. 

Messrs.  L^hBoblnson  and  A  K,  SUiot, 
for  appellee. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  coui-t: 

This  is  a  bill  in  chancery  brought  by  the 
Bank  against  John  Hitz,  Jane  C.  Hitz,  his  wife, 
and  Metzerott  and  Cross,  trustees,  to  declare 
void  a  deed,  so  far  as  it  afi!ects  rights  of  the 
Bank,  made  by  Hitz  and  wife  to  Metzerott  and 
Cross,  as  trustees,  for  the  benefit  of  Uie  wife. 

Tlie  deed  was  made  December  9,  1878,  and 
filed  for  record  in  the  proper  oflice,  May  ]  3, 
1879.  The  property  conveyed,  which  was  real 
estate  in  the  City  01  Washington,  came  to  Mrs. 
Hitz  by  inheritance  from  her  father,  and  by  the 
birth  of  children  before  the  Married  Wcmian's 
Act  of  Congress  of  April  10,  1869,  16  Stat.,  at  [TM' 
L.,45.  Hitz  had  become  entitled  to  a  life  estate 
in  it  as  tenant  by  the  curtesy. 

It  is  this  right  which  is  the  subject  of  the 
present  controversy. 

The  Bank,  as  creditor  of  Hilz,  obtained  a 
judgment  against  him  on  the  SSth  day  of  April, 
1879,  for  the  sum  of  $10,000,  with  interest  and 
costs,  and  on  the  5th  day  of  June  a  writ  of  exe- 
cution was  issued  on  said  judgment  and  re- 
turned ntUla  bona  the  same  day. 

On  £he  next  day  plaintiff  caused  another  exe- 
cution to  be  issued  on  the  same  judgment,  and 
levied  by  the  marshal  on  the  interest  of  the  said 
John  Bitz  in  tlie  {nwperty  described  in  the  trust 
deed  of  Hitz  and  wife  to  Metzerott  and  Cross. 

We  will  notice  the  grounds  on  which  the  va- 
lidity of  the  deed  is  assailed,  in  their  oi'der: 

1.  It  is  said  that  the  deed  was  never  delivered 
to  the  trustees. 

But  the  testimony  of  Mr.  Metzerott,  com- 
plainant's witness,  shows  clearly  that  he  did  re- 
ceive the  deed  and  kept  it  for  an  indefinite 
length  of  time,  and  then  placed  it  in  a  box 
which  he  bought  for  that  purpose,  and  handed 
it  to  Mrs  Hitz,  that  she  might  deposit  the  box 
with  this  and  other  valuable  papers  In  the  Banic 
of  the  Metropolis.   This  was  done. 

It  is  also  objected  that  it  was  delivered  to 
Metzerott  as  an  escrow,"  to  be  recorded,  as  he  ex- 
presses it,  only  when  Hitz  should  have  made 
some  adjustment  of  his  indebtedness  to  the 
German-American  Bank,  which  has  never  been 
done.  It  is  quite  obvious  and  perhaps  natural, 
that  Metzerott  should  confouna  his  holding  the 
deed  aa  an  escrow  and  withholding  it  from  reo- 
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ord  as  meaniog  the  same  thing:  and  it  is  very 
dear  from  all  ms  testimony  and  that  of  Mr. 
Gross,  the  other  trustee,  that  only  the  latter  was 
In  question. 

fioth  of  these  gentlemen  had  been  consulted 
before  the  deed  was  made,  and  had  consented 
to  act  OB  trustees  in  it.  As  soon  asthedeedwas 
executed  and  acknowledged,  it  was  placedin  the 
hands  of  Metzerott,  who  received  apdheld  it  for 
sometime,  and  then  gave  it  to  the  party  chiefly 
tnterested  for  aaf  e-keepinsN  Leaving  out  the 
testimony  ot  Hn.  Hitz,  of  Hltz,  and  their  sworn 
[TS5]  answers,  In  whidi  they  both  deny  that  they  had 
ever  heud  of  the  deed  being  oeliTered  as  an 
escrow,  it  is  plain  that  it  was  executed,  deliv- 
ered and  the  trusteeship  accepted,  and  the  deed 
thus  became  a  valid  instrument  as  between  the 
parties  to  It. 

2.  Afl  regards  the  understanding  that  it  was 
not  to  be  recorded  until  Hitz's  debt  to  the  Bank 
was  adjusted,  it  rests  upon  Mr.  Metzerott's  tes- 
ttmony  alone.  Mrs-  Hltz  swears  that  though  she 
was  aavised  by  Mr.  Cox,  her  lawyer,  who  drew 
np  the  deed,  that  it  was  better  not  to  record  it 
at  once  and  that  Hr.  Metzerott  expressed  the 
same  views  to  her,  she  did  not  adopt  them,  and 
made  no  promise  to  withhold  it  from  record. 
Hitz,  whose  interest  in  the  property  was  the 
thing  convoyed,  says  that  he  had  no  such  un- 
derstanding, and  Cross,  the  other  trustee,  knows 
nothing  of  it  except  what  was  told  him  by 
Metzerott. 

There  can  be  no  reason  favorable  to  the  pur- 
pose of  the  deed,  the  interests  of  Mrs.  Hitz,  the 
Mtiui  que  trust,  why  it  should  be  withheld 
from  record,  or  why  she  sbouldhave  made  such 
a  promise. 

9.  This  Inings  us  to  the  third  objection  to  the 
deed,  namely:  that  it  was  voluntary,  was  with- 
out coosiderationand  designed  to  defraud  credit- 
ors. 

It  appears  that  up  to  a  very  short  time  before 
this  deed  was  made  Mr.  Hitz  nad  the  entire  man- 
agement of  his  wife's  affairs  and  she  bad  trusted 
Dim  unreservedlv.  It  was  ■  complete  surinise 
to  her  when  she  leanied  that  with  the  failure  of 
the  Bank,  of  which  her  husband  was  preddent 
and  principal  manager,  her  own  fortime,  in- 
herited from  her  father,  had  also  disappeared. 
The  evidence  leaves  no  doubt  that  she  at  once 
took  the  management  of  her  affairs  out  of  his 
hands,  not  even  permitting  him  to  receive  or 
collect  for  her  the  rents  of  what  remained,  of 
which  the  property  now  in  suit  was  the  nudn 
part. 

It  appcsrs  that  to  save  himself  from  prosecu- 
tion by  the  Bank  or  for  other  reasons,  he  de- 
sired to  convey  to  the  Banksome  real  estete,  the 
title  of  which  was  in  his  own  name,  though  it 
had  been  purchased  partiy  by  her  money.  He 
wished  her  to  join  him  in  conveyance  of  this 
IHOpcrty  to  Keyser,  the  receiver,  who  had  been 
[TM]  appointed  to  close  np  the  affairs  of  the  Bank. 
He  had  also  conveyed  to  Hatch  and  wife,  for 
some  purpose  of  his  own,  a  valuable  business 
house  on  Pennsylvania  Avenue,  which  was  part 
of  her  inheritance,  and  then  had  procured  these 
persons  to  mortgage  it  to  the  Bank  of  which  he 
was  president,  to  secure  a  large  debt  due  by  htm 
to  the  Bank.  But  it  had  been  discovered  that 
]lb!a.Hitz  lud  never  signed  or  otherwiseexecnted 
aOT  conveyance  ctf  this  lot  Mr.  Hltz  was  in  an 
embarroaamg  condition  with  regard  to  this  niat- 
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ter.  It  was  after  some  resistance  on  herpart 
to  making  these  matters  strsiriit  tot  Mr.  Hitx, 
that  it  was  agreed  if  he  wouM  make  the  deed 
of  trust  by  which  all  the  estate  in  the  lota 
mentioned  in  it,  including  his  interest  what- 
ever it  mieht  be,  and  hers  also,  should  be  se- 
cured to  Mrs.  Hitz  and  her  children  bvthe  in- 
tervention of  trustees,  she  would  make  good 
the  title  of  the  lot  on  Pennsylvania  Avenue 
which  he  had  pledged  to  the  Bank,  and  would 
join  him  also  in  the  deed  to  Eeyser,  the  receiver, 
of  what  was  asserted  to  be  his  property. 

The  trust-deed  was,  therefore,  made  on  a 
valuable  consideration.  The  value  of  the  ave- 
nue property  alone  conveyed  by  Mrs,  Hitz  it 
sworn  to  be  |18,000.  What  her  interest  in  the 
other  property  was  worth  Is  not  proved  and 
could  not  easily  be  ascertained.  No  estimate  of 
the  value  of  Hitz's  interest  in  the  lots  conveyed 
to  the  trustees  Is  shown.  When  sitting  as  a 
court  of  equity  we  see  this  man  trying  to  rec- 
tify the  wrong  done  his  vife ;  we  are  not  re- 
quired to  scan  closelv  the  value  of  what  she 
cave  at  the  moment  for  his  relinquishment  of 
his  marital  rights  in  her  remaining  property. 

The  case  U  wholly  free  from  fraud.  Mrs. 
Hitz  bad  the  same  right  to  buy  his  curtesy  in 
her  real  estate,  to  have  it  barred  by  a  proper 
conveyance,  as  anyone  else  had  or  could  have 
had.  Her  equity  was  as  good  as  that  of  anv 
other  creditor,  and  he  could  secure  her  as  well 
as  be  could  the  Bank,  As  the  present  complain- 
ant had  no  lien  on  the  property,  the  joint  right 
of  husband  and  wife  to  sell  it  for  value  was  un- 
doubted, and  the  right  to  sell  to  her  by  the  in- 
tervention of  trustees  Is  equallv  dear.  The 
proper^  she  gave  in  exchange  for  his  interest 
m  her  bts  did  not  go  to  him  to  be  secretly  used 
in  fraud  of  his  creditors,  but  vias  conveyed  dt 
rectly  to  creditors  in  satisftiction  of  his  debts,  [t; 
The  conveyance  was  not  without  consideration 
and  it  was  without  fraud. 

We  do  not  concur  in  the  view  of  the  learned 
court  below,  that  because  the  sum  of  $1  la  men- 
tioned in  this  trust-deed  as  the  consideration, 
the  true  condderatioD  cannot  be  shown  by  pan» 
evidence.  It  is  dways  understood  that  toe  $1 
in  such  connection  is  merdy  aomind  and  Is 
never  actually  pdd.  In  this  case  it  means  no 
more  than  that  nothlnff  was  pdd  by  ttie  trustees, 
who  took  no  beneficial  interest. 

It  neither  contradicts  nor  varies  this  state- 
ment to  show  that  a  vduable  conslderatiott 
passed  from  Mrs.  Hltz  to  her  husband  for  his 
conveyance  of  his  life  estate  to  the  trustees  for 
her  benefit. 

The  question  Is  unhoportant  In  this  case,  be- 
cause the  bill  of  complaint  calls  upon  the  de- 
fendants to  show  under  oath  the  true  considera- 
tion of  the  deed  In  the  following  language: 

'  'That  defendants  by  thdr  answers  und^  oath 
may  disclose  what  was  the  red  and  true  ooa- 
sideration  and  purpose  for  the  making  of  said 
deed." 

That  the  answer  thus  cdled  for,  showing  % 
vduable  and  meritorious  considen^on,  which 
answer  is  uncontradicted  by  any  evidence  what- 
ever, and  is  well  supportea  on  cross-examina- 
tion of  defendants  in  their  depositions,  can  be 
disr^arded  as  Inadmlsdble  because  unfavordde 
to  the  par^  who  demanded  It,  would  be  tope^ 
mlt  the  puty  to  trifle  with  the  poweia  of  the 
court  at  its  pleasure. 
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4.  There  remains  to  be  considered  the  effect 
to  be  glTen  to  the  fact  that  complaioant  recov- 
ered  its  judgment  against  Hitz  before  this  deed 
was  recorded,  but  issued  no  execution  until  after 
hhad  heea  filed  according  to  law  with  the  prop* 
er  officer  for  record. 

On  this  question,  a  petition  for  a  rehearing 
points  out  a  mistake  in  the  opinion  of  the  court 
as  origlnallf  delivered  in  regard  to  the  date  of 
the  Act  repealing  the  recordingstatutes  as  found 
In  sections  446  and  447  of  the  Revised  Statutes, 
whereby  we  were  misled  to  believe  that  the  sec- 
0]  tions  mentioned  governed  the  cose.  It  is  appar- 
ent, however,  that  the  new  statute  was  approved 
April  29,  1878  [20  Stat,  at  L.,  80,  40],  and  not 
1679,  and  its  proviston  as  to  the  effect  of  record- 
ing or  failing  to  record  the  instrument  in  ques- 
tion, wliich  was  executed  In  December,  1678, 
must  be  governed  that  Act  It  is  In  the  folr 
lowing  language: 

"That  olldeedSideeds  of  trust,mortgages,  con- 
veyances, covenants,agreements,  decrees,  inatru- 
menls  In  writing,  which  by  law  are  entitled  to 
be  recorded  in  the  office  of  the  recorder  of  deeds, 
shall  take  effect  and  be  valid,  as  to  creditors  and 
sabsequent  purchasers  txa  valuable  considera- 
tb>n  without  notice,  from  the  time  such  deed, 
deed  of  trust,  mortgage,  conveyance,  covenant, 
agreement  or  instrument  in  writing  shall,  after 
having  b^n  acknowledged,  proved  or  cerUfled, 
as  the  case  may  be,  be  delivered  to  the  recorder 
of  deeds  for  record,  aud  from  that  time  only." 
Supplement  to  Bevised  Statutes,  816. 

As  the  deed  of  trust  in  question  was  not  re- 
corded until  several  weeks  after  the  judgment 
«f  the  Bank  a^nst  Hitz  was  recovered,  and  as 
there  is  no  evulence  that  the  Bonk  ever  had  act- 
ual notice  of  its  existence  until  after  execution 
was  issued  and  levied  on  Hitz's  interest  in  the 
property,  we  entertain  no  doubt  but  that  the 
conveyance  would  be  Ineffectual  against  the 
Etok  or  any  purchaser  at  the  sale  under  that 
Judgment. 

But  as  this  deed  interposed  no  obstruction  to 
the  sale,  and  none  to  the  titie  of  a  purchaser,  it 
Is  not  easy  to  see  on  what  eround  the  interpo- 
sition of  a  court  of  equity  u  sought,  since  the 
Bank  having  levied  on  Hitz's  interest  in  the 
property,  wliich  was  a  legal  estate  if  it  was  any- 
thing, it  could  be  sold  under  that  execution,  if 
liable  to  sale  for  his  debts,  without  the  aid  of  a 
court  of  equity,  the  whole  proceeding  being 
cue  at  law,  and  its  effect,  when  completed,  a 
mere  question  of  statutory  construction. 

It  may  be,  however,  that  the  Bank  had  a 
right  to  remove  the  apparent  cloud  which  this 
dMd  would  throw  upon  the  title  of  the  puiv 
chaser  at  the  sal&  and  this  demands  of  us  an 
examination  of  the  argument  advanced  at  the 
hearing,  that  this  interest  of  Hitz  in  the  prop- 
^?  erty  of  his  wife  was  not  liable  to  sale  for  his 
debts,  by  reason  of  section  727  of  the  RcTiscd 
Statutes  for  Uie  Distiict  of  Columbia,  which  is 
as  follows: 

"In  the  District  the  right  of  any  married  wo- 
man to  any  property,  personal  or  real,  belong- 
ing to  her  at  the  time  of  marriage  or  acquir^ 
during  marriage  fn  any  other  way  than  by  gift 
or  conveyance  from  ner  husband,  sliall  oe  as 
absolute  as  if  she  were  unmarried,  and  shall  not 
be  subject  to  the  disposal  of  her  husband,  nor 
be  liable  for  his  debts." 

There  can  be  no  queation  that  this  statute  ex* 
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empts  the  wife's  property  fnmi  the  control  ai 
her  husband  and  liability  for  his  debts  as  to  all 

Eroperty  coming  to  her  from  any  source  but 
im,  after  its  enactment. 
This  was  on  the  10th  of  April,  1869,  and  It  is 
insisted  that  the  right  of  Hitz,  as  tenant  by  the 
curtesy,  had  then  become  vested,  because  the 
inheritance  had  then  come  to  Mrs.  Hitz, the  mar- 
riage had  taken  place,  and  issue  had  been  bom 
of  it 

It  Is  argued  with  much  force  that  Congreas 
did  not  intend  by  this  statute  to  destroy  an  ex- 
isting vested  right  of  the  husband  under  such 
cuxiumstnnces,  and  that  if  it  did  so  Intend  U  had 
not  the  power  to  do  so. 

We  should  be  slow,  however,  to  impute  any 
such  purpose  to  Congress  unless  the  languag» 
in  which  its  statutes  are  framed  demands  It. 
The  question  does  not  arise  in  the  case  before  us. 

Three  distinct  departures  from  the  old  Uw 
are  annoimccd  In  this  new  statute  In  regard  to 
the  husband's  relation  to  his  wife's  property, 
both  real  and  personal: 

1.  That  her  right  to  It  shall  be  as  absolute  as 
if  she  were  unmarried. 

2.  That  It  shall  not  be  subject  to  the  disposal 
of  her  husband. 

8.  That  it  shall  not  be  liable  for  his  debts. 

In  regard  to  the  first  of  these,  it  may  be  con- 
ceded that  where,  at  the  time  of  the  enactment 
of  this  law,  the  husband  had  acquired  a  vested 
right  Id  the  property.  Congress  did  not  mean  to 
destroy  it,and  that  to  that  extent  her  right  would 
not  be  as  absolute  as  if  she  were  unmarried. 

It  would  result  from  this  that,  as  between  [TSO: 
Hrs.  Hitz  and  her  husband,  his  right  by  the 
curtesy  would  remain. 

It  Is  not  necessary  to  decide  In  this  case 
whether  he  could,  in  view  of  the  second  clause 
of  the  statute,  transfer  that  right  to  another  by 
sale  or  otherwise.  If  he  retamed  ttie  right  to 
its  possession  and  Its  use,  so  long  as  he  lived, 
even  after  her  death,  it  seems  reasonable  that  a 
statute  which  limited  his  power  over  it  to  that 
use  and  possession  would  not  be  liable  to  the 
charge  of  destroying  a  vested  right 

In  regard  to  tlie  third  clause,  that  It  shall  not 
be  liable  for  his  debts,  the'arrument  is  still 
stronger,  for  that  devests  him  of  no  right  and 
does  him  no  injury.  What  effect  it  mi^t  have 
as  against  an  existing  creditor  at  the  time  the 
law  was  passed,  as  impairing  the  obligation  of 
a  contract,  we  need  not  decide,  for  it  does  not 
appear  that  there  are  now  any  such  creditors, 
and  it  appears  affirmatively  that  the  debt  of  the 
Bank  in  this  case  was  created  nearly  ten  years 
after  Congress  declared  that  her  property  should 
not  be  liable  for  his  debts. 

In  regard  to  this  clause  of  the  statute  and  ta 
its  operation  in  tbiscase,  it  is  neither  retrospect 
ivc  nor  does  it  impair  the  obligation  of  a  contract 

It  is  urged,  however,  that  the  plain  purpose 
of  the  statute  was  to  deprive  Uie  husband  of 
all  legal  interest  in  the  property  of  the  wife,  and 
it  must,  therefore,  be  construed  to  relate  only 
to  property  acquired  after  the  passage  of  the 
law.  For  this  purpose,  however,  the  first  clause 
of  the  declaration,  namely,  tliat  her  right  to 
such  property  "  shall  be  as  absolute  as  if  she 
were  UDmorncd,"i3  amply  sufficient  And  if 
that  was  all  tiiat  was  intended  the  two  subse- 
quent clauses  were  unnecessary  and  tended  to 
weaken  that  declaration.  These  latter  clauses. 
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however,  and  especially  the  last,  may  be  applied 
to  cases  where  the  other  would  Dot,  namely:  to 
cases  of  marringe  already  In  existence  and 
where  Uie  LustMnd's  marital  rights  had  at- 
tached.  In  this  class  of  cases  the  enactment 
that  bcr  property  should  not  be  liable  for  his 
debts,  because  he  held  some  right  of  present 
oODtrol,  waa  In  accord  with  the  spirit  of  the 
main  prindple  of  the  statute  and,  as  applied  to 
debts  thereafter  created,  It  did  no  one  injustice. 
TSl]  It  is  also  argued  that  the  property  exempted 
From  his  debts  by  the  Act  is  her  property,  and 
that  the  life  estate  of  the  husband  is  not  her 
property. 

But  this  ia  a  very  narrow  view  and  Is  not  jus- 
tified by  any  fair  grammatical  construction  of 
the  language  employed. 

it  is  tne  right  of  a  married  woman  to  any 
property,  personal  or  real,  belonging  to  her  at 
the  time  of  marriage  or  acquired  during  mar- 
riage, which  shall  be  as  absolute  as  if  she  were 
unmarried  and  shall  not  be  subject  to  the  dis- 
posal of  her  husband.  It  was  the  purpose  of 
the  statute  to  abolish  this  tenancy  by  the  cur- 
tesy, or  any  other  interest  of  the  husband.  In 
4iU  lier  propeily,  and  to  place  her  in  regard  to 
ft  in  the  condition  of  a  feme  aole.  And  It  waa 
this  same  property  and  not  part  of  it,  no  sepa- 
rate intc  .-Jflt  or  estate  in  it,  which  was  exempted 
from  liability  for  his  debts.  It  would  be  a  queer 
coDstniction  of  the  statute,  looking  at  its  mani- 
fest purpose,  to  hold  that  it  meant,  though  her 
property  shall  never  come  under  his  control 
and  he  shall  acquire  no  interest  in  it  and  it  shall 
never  he  liable  for  his  debts,  the  use  and  pos- 
session, the  rents  and  profits  of  it,  may  be  made 
liable  to  his  debts  as  long  as  he  lives. 

We  are  of  opinion  that  the  statute  intended 
to  exempt  all  property ,which  came  to  the  wife  by 
any  other  mode  than  through  the  husband,f  rom 
liability  to  seizure  for  his  debts,  vithoutr^rd 
to  the  nature  of  the  interest  which  the  husband 
may  have  in  it,  or  the  time  when  it  accrued,  and 
tbsi  in  regard  to  such  debts,  created  after  the 
passage  of  the  law,  no  principle  of  law  or  morals 
18  violated  by  tbe  enactment.  On  the  contrary, 
if  we  coucecfe,  as  in  the  present  case,  that  the 
husband  bad  acquired  a  tenancy  by  the  curtesy, 
in  her  property,  before  such  enactment,  it  is 
«minenuy  wise  and  Just  that  no  other  poson 
diould  afterwards  acquire  such  an  interest  in  It 
as  to  disturb  the  joint  possesslott  of  it,  and  turn 
the  family  remUtfng  from  the  marriage  out,  that 
it  may  go  to  pay  his  debts. 

The  authorities  cited  by  counsel  for  appellee 
rather  sustain  and  certamly  do  not  contradict 
this  view  of  the  matter. 

In  the  case  of  Rose  v.  Sanderson,  8801,,  247, 
while  the  courtholds  thota  statute,  very  much 
like  the  Act  of  Congress  relied  on  here,  did  not 
!T3£]  exempt  from  sale  for  the  husband's  debt  his  life 
interest  in  her  real  estate,  which  had  become 
vested  before  the  passage  of  the  Act,  It  Is  appar- 
ent, from  the  record,  Oiat  the  debt  for  which 
the  writ  of  attachment  was  levied  ou  that  inter- 
est, existed  when  tbe  statute  of  exemption  waa 
passed.  The  case  states  explicitiy  that  the  Act 
went  into  effect  April  24, 1861,  and  the  attach- 
ment was  levied  Hay  10, 1861,and  the  husband's 
right,  either  by  the  curtesy  or  for  the  wife's  life, 
had  vested  long  before.  It  might,  therefore, 
have  been  held  to  impair  the  obligation  of  the 
plaintiff's  oontxBCt  if  the  Act  had  men  so  con- 
«80 


Btrued  as  to  exempt  that  Interest  from  liability 

to  ^e  for  that  debt. 

In  the  case  of  Stehman  v.  Ruber,  21  Pa.  Bt, 
260,  it  was  simply  held  that  where,  on  a  parti- 
tion of  an  estate  m  which  the  wife  waa  a  part 
owner,  the  husband  advanced  a  considerable 
sum  as  owelty  in  lier  behalf,  he  thereby  became 
interested  in  the  property  allotted  to  her  and 
conveyed  to  her  and  to  him  jointiy,  and  that  the 
husband,  by  executing  a  conveyance  of  this  In* 
terest  to  a  third  person,  who  conveyed  it  to  the 
wife,  could  not  thereby  defeat  the  existing  cred- 
itoi''B  right  to  appropriate  that  Interest  to  the 
payment  of  his  debts. 

In  the  case  of  WJiite  v.  Sitdr^,  on  the  other 
hand,  there  came  before  the  Supreme  Court  of 
Vermont,  for  construction,  a  statute  in  regard 
to  tbe  debts  of  the  husband  very  like  the  Act 
of  Congress.  It  enacted  that  the  rents.  Issues 
and  profits  of  the  real  estate  of  any  married 
woman,  and  the  interest  of  her  husband  in  her 
right  in  any  real  estate,  which  belonged  to  her 
before  marriage,  or  which  she  may  have  ac- 
quired by  gift,  grant,  devise  or  inhentance  dur* 
log  coverture,8ull,  during  coverture,  be  exempt 
from  attachment  or  levy  ot  execution  for  toe 
sole  debts  of  her  husbaind  •  •  •  provided 
this  Act  shall  not  affect  any  attachment  or  levy 
of  executioo  already  made.  Comp.  Btat  Yt., 
1860,  p.  408,  sec.  16. 

In  the  case  mentioned,  82  Yt.,  266,  tbe  hus- 
band had  built  upon  and  improved  the  land  of 
the  wife,  after  which  she  rented  it  to  her  son, 
in  whose  hands  the  rent  was  attached  by  trust- 
ee process  for  the  debt  of  the  husbana.  But 
the  court  said:  "The  legal  titie  to  tbe  land, with 
the  supervening  improvements  and  building,  is  [7] 
still  in  the  wife.  It  accrued  during  coverture. 
The  rent  reserved  in  the  lease  to  her  son,  is  the 
rent  of  the  land  she  owns.  The  statute  expressb' 
exempts  auch  rent  from  the  bands  of  his  cred' 
Itors.  This  provision  of  the  statute  seems  to 
answer  what  otherwise  must  have  been  a  well 
founded  suggestion,  vt^.;  that  though  this  mon- 
ey is  payable  to  tbe  wife  of  the  defendant,  still 
It  is  not  the  rent  of  the  freehold  which  the  hus- 
band held  by  virtue  of  the  coverture  and  the 
birth  of  issue  capable  of  inheriting,  and  is  In 
contemplation  of  law,  entirely  the  husband's 
without  invoking  the  wife  as  the  meritorious' 
cause.  **  Here  the  court  holds  distincti  v  that  this 
statute,  which  does  not  profess  to  abolish  the 
tenancy  by  the  curtesy,  is  still  an  answer  to  an 
attempt  to  subject  tiie  rents  and  profits  to  his 
debts,  because  it  declares  that  the  property 
shall  be  exempt  from  levy  for  his  debts. 

In  Oregon,  the  Constitution  of  the  State  d» 
clarcd  that  "  The  property  and  pecuniary  ri^t 
of  every  married  woman,  at  the  time  of  ttie 
marriage,  or  afterward  acquired  by  gift,  devise 
or  inheritance,  shall  not  be  subject  to  the  debts 
or  contracts  of  the  husband."  In  the  case  of 
Ruffh  V.  Ottenheimer,  6  Oreg.,  281,  it  was  held 
that  this  provision  applied  to  marriages,  and 
exiathiK  and  property  rights  of  the  husmnd  ac> 
quired  Def  ore  the  Constitution  vras  adopted,  and 
that  such  property  could  not  be  subjected  to 
the  husband's  debt,  thouc^  he  had  wrongfully 
taken  the  titic  in  his  ovrn  name. 

For  these  reasons,  we  are  of  opinion  that  the 
property  levied  on  by  the  execution  of  the  Bank 
against  Hitz  is  not  subject  to  sale  for  his  debt, 
and  that  the  deraee  (tf  the  Supreme  Court  must 
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be  reversed  and  the  case  remanded  to  that  court 
with  directions  to  dlsndas  tlie  biU. 
It  is  to  ordered. 

Trueoop7.  Test:  _  _     .  „  ^ 

Jamea  H.  HoKeooer,  dark,  Bup.  Court,  U.  8. 

Clted-112I7.8..T18. 


A.  S.  BADGER.  Collector  of  Customa  of  the 
Poke  or  Nkw  Orleans.  Plff.  in  Err., 
«. 

ELIZABETH  OUTIEREZ,  Admrx.  of  FsAitx 

GuTiEBEZ,  Deceased. 

(See  S.  C  Reporter's  ed.,  TS^TSft.) 

Begittry  or  enroUmeni  of  w»ael,neec8»ary— action 
for  adainijig  efiip't  papere—jtietifiaUion. 

1.  Sverr  vemel  of  the  Uoltad  Btatee,  which  la 
afloat,  is  bound  to  have  with  her  from  tbe  offloeta 
of  her  home  port,  either  a  register  or  an  enroll- 
ment ;  or  she  fs  entitled  to  no  protection  under  the 
kwB  of  the  TJQlted  States  and  is  liable  to  eelture  for 
■uoh  violation  of  the  law;  and  In  a  foreign  Juriadlc- 
<lon  or  on  tbe  high  aeaa,  can  claim  no  ncbta  as  an 
American  veasel. 

Z.  Where  a  oollector  of  customs  detained  tbe  pa> 
peraof  a^patatlme  when  tbe  ship  was  not  un- 
der aelnire,  and  which  were  not  deposited  with  him 
for  tbe  purpose  of  tbe  vesBel^  "'■'""g  an  entry  or 
elearanoe,  be  la  liable  for  damages. 

a.  Altbougb  tbeowner  of  the  vesBel  had  been  guilty 
of  an  offense  for  which  tbe  law  preeorlbed  a  penal- 
ty, this  would  not  Justify  tbe  detention  of  hlstblp^ 
fliapen. 

[No.  809.] 

JBubmiUed  Jpr.  7,1884.    DeeMMUa^S,  1884. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 
The  history  and  facts  of  the  case  appear  In 
ihe  opioioD  of  the  court. 

Jfr.S.  F.  Phillips,  8olicitor-Oen.,toT  plaintr 
4fl  in  error. 

Mr.  J.  Ward  Ourley,  Jr.,  for  defendant 
In  error. 

Mr.  Jutttee  MUIer  delivered  the  opinion  of 
the  court: 

This  is  an  action  by  defendant  in  error  against 
Badger,  plaintiff  in  error, who  was  Collector  of 
the  Port  of  NcwOrleaos,  for  tbe  wrongful  seiz- 
ure and  detention  of  tbe  license,  enrollment, 
sliippiog  articles  and  other  papers  of  tbe  schoon- 
er Theresa  G,  of  which  he  was  owner.  The 
pinintiff  on  the  trial  recovered  a  verdict  for  the 
sum  of  88,000  damages,  and  on  his  remitting 
(1.000  of  the  verdict,  a  Judgment  was  rendered 
for  the  remainder  %rith  costs. 

A  bill  of  exceptions  set  forth  tbe  facts  In  the 
case  as  follows; 

"Be  it  remembered,  that  on  the  trial  of  this 
cause  before  a  jury  Uiere  was  evidence  intro- 
duced teiidiiig  to  show  that  the  schooner  Theresa 
G,  whereof  Frank  Gutiercz  was  master,  sailed 
Irom  Havana  on  tbe  9th  September, 1879,  bound 
for  the  Fort  of  Sbieldsborough ;  that  on  or  about 
the  29th  Scplember,  1879,  said  vessel  arrived 
ill  Grand  CalUon  Bavou,  an  inlet  of  the  Gulf 
,  ^1  of  Mexico,  lying  witbin  tbe  customs  collection 
district  of  tbe  Teche ;  that  the  arrival  of  »ud 
vessel  was  not  reported  to  collector  of  the  dis- 
trict of  the  Teche,  but  that  on  the  28th  October, 
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1879.  while  said  vessel  was  jring  in  said  bayou 
and  in  said  district  of  the  Teche,  Gutierez  re- 
ported the  arrival  of  the  vessel  to  coUector'a 
office  at  Sbieldsborough,  which  was  tiie  port  of 
her  registration,  and  m  the  absence  of  the  col- 
lector of  that  port,  a  deputy  collector  received 
from  Gutierez  the  foreign  register  of  said  vea* 
sel,  and  Issued  to  him  a  ooaatmg  license  and  en- 
rollment; 

That,  on  the  81st  October  the  collector  at 
Shicldsborough  wrote  to  General  Badger,  Col- 
lector Port  New  Orleans,  stating  that  sold  pa- 
pers had  been  issued  improperly  in  his  absence, 
and  requesting  him,  Badger,  to  get  them  from 
Gutierez ;  that  on  the  Ist  November,  1878,  J. 
M.  Tomlinson.chief  clerk  of  Badger,  Collector, 
acting  under  instructions  from  Badger,  foiuid 
Gutierez  for  the  purpose  of  inspection,  obtained 
the  papers  issued  at  Sbieldsborough  from  Gu- 
tierez ;  that  from  this  date  Badger,  acting  un- 
der the  advice  or  Instruction  of  the  Secretary  of 
the  Treasury,  refused  to  deliver  the  ship's  pa- 
pers to  Guturoz,  though  demanded  from  mm 
on  the  same  day  or  subsequently; 
That  on  the 4th November, 1870,on  information 
given  by  Badver,  Collector,  the  Theresa  G  was 
libeled  tor  violation  of  sec.  2774,  R.  B.,  on  rart 
of  master,  and  seized  by  mar^l  on  ICth  No- 
vember; that  on  the  18tb  November,  1879.  Gu- 
tierez filed  his  claim  and  bonded  the  venel,  and 
ahe  was  d^vered  up  to  him; 

That  on  the  18th  November,  1879,  Outierei 
demanded  from  Badger  the  papers  t^en  hj 
Tomlinson,  which  BtKlger  refused  to  deliver ; 
that  thereupon  Badger  reported  the  factsto  the 
Secretary  of  the  Treasury,  who  directed  Badger 
to  retain  the  papers  issued  at  Sbieldsborough, 
and  subsequently  directed  Badger  to  send  pa- 
pers to  Wastiin^n,  D.  C,  which  was  done; 

That  on  Idth  November.  1879,  Badger  stated 
to  Gutierez  thatTheTheressG  might  be  brought 
from  Caillon  Bayou  to  New  Orleans  by  8.  W. 
Pass,  Mississippi  River,  and  he.  Badger,  there- 
upon sent  to  boarding  officers  written  instmo- 
tion  to  let  vessel  pass  to  New  Orleans,  but  that 
Gutierez  declined  to  bring  his  vessel  on  such 
permission ;  that  this  permission  was  declined 
by  Gutierez  on  the  ground  that  he  must  bxn 
in  his  possession  documentary  permission  be- 
fore he  could  safely  navigate  his  vessel ;  that 
on  January  9.  1880,  written  permission  was 
given  by  Badger,  Collector,  to  master  of  The 
Theresa  G  to  bring  said  vesselfrom  Caillon'Bf^  [7S6] 
you  to  Lookout  Station,  in  the  collection  di» 
trict  of  New  Orleans;  that  said  vessel  was  thero- 
upon  brought  to  Lookout  Station,  and  that  on 
the  24th  day  of  January,  1880.  Collector  Badga 
granted  clearance  papers  to  said  vessel. 

Be  it  remembered,  further,  that  at  the  con* 
elusion  of  said  trial  tbe  court  cbaiged  the  Jury 
as  follows:  that  the  papers  of  the  vessel  were 
essential  to  her  prosecuting  navigation,  and  that 
it  was  not  competent  for  tbe  collector  of  the 
Teche  district  to  have  given  to  The  Theresa  Q 
clearance  papers  under  which  she  could  have 
proceed^  without  the  production  of  the  ship's 

Eapers  detained  Badger;  that  the  defendant 
ad  the  right  to  seize  the  ship,  and  for  such  seiz- 
ure a  judgment  In  another  cause  had  established 
that  there  was  probable  cause,  but  that  if  the 
jury  found  from  the  evidence  that  the  defend- 
ant detained  the  papers  of  the  ship  at  a  time 
when  the  ship  was  not  under  seizure, and  which 
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was  not  deposited  with  him  for  the  purpose  of 

the  vessel's  making  an  entry  or  clearance,  that 
for  such  detention  the  plaintiff  could  recover 
damages;  that  this  recovery  could  be  liad  even 
if  the  papers  had  been  improperly  issued  by  the 
collector  at  Shieldsborough;  that  detention  of 
ihe  ship's  papers,  without  giving  her  others, 
left  her  powerless  to  pursue  any  navigation  of 
a  vessel.  To  this  instruction  and  to  each  clause 
of  the  same,  the  attorney  for  the  defendant, 
then  and  there  and  in  the  presence  of  the  jury 
and  before  they  withdrew  to  deliberate  upon  the 
case,  excepted." 

This  instruction  presents  the  main  question 
to  be  decided.  Other  prayers  for  instructions 
were  asked  by  defendant  which  were  either 
modified  or  refused.  All  of  these  were  based 
upon  the  idea  that  because  the  master  of  the 
schooner  bad  arrived  at  Grand  Caillon  Bayou 
and  failed  to  report  his  arrival  to  the  collector 
of  the  Teche  district  in  due  time,  she,  there- 
fore, became  liable  to  seizure,  and  the  defend- 
ant could  take  her  enrollment  and  license,  how- 
ever obtained,  and  detain  them  and  also  her 
register,  as  long  as  it  suited  him,  or  that  for 
some  other  irregularity  in  issuing  ttiem  he  could 
do  the  same  thing. 

It  is  to  be  understood  that  every  vessel  of  the 
United  States,  which  is  afloat,  is  bound  to  have 
with  her  from  the  officers  of  her  home  port, 
either  a  register  or  an  enrollment.  The  former 
is  used  when  she  is  engaged  in  aforcign  voyn^ 
[TS7]  °^  t'^6>  latter  when  she  is  engngcd  in 

domestic  commerce,  usually  called  tlie  coasting 
trade.  If  found  wQoat,  whether  by  steam  or 
sail,  without  one  or  the  other  of  these,  aod  with- 
out the  right  one,  with  reference  to  the  trade 
she  is  engaged  in  or  the  place  where  she  is 
found,  she  is  entitled  to  no  protection  under 
the  laws  of  the  United  States,  and  is  liable  to 
seizure  for  such  violation  of  the  law,  and  in  a 
foreign  jurisdiction  or  on  the  high  seas,  can 
claim  no  rights  as  an  American  vessel. 

To  seize  and  detain  these  papers,  therefore, 
is  to  expose  her  to  numerous  evils  and,  in  fact, 
to  prevent  her  use  by  her  owners  and,  as  the 
mildest  evil,  to  tie  her  up  so  long  as  the  deten- 
tion of  her  papers  lasts.  It  is  to  be  observed, 
that  when  he  procured  the  enrollment  and  li- 
cense at  Shieldsborough,  the  owner  gave  up  his 
register,  so  that  when  tiie  license  and  enroll- 
ment were  taken  from  him,  his  vessel  was  left 
without  any  le^  evidence  whatever  of  her 
right  to  pursue  either  domestic  or  foreign  trade. 
It  is  also  to  be  mentioned,  that  it  is  the  right  of 
the  owner  to  exchange  a  register  for  an  enroll- 
ment, and  where  thu  is  dmie,  the  register  is 
necessarily  delivered  to  the  officer  who  laues  the 
enrollment. 

If  this  enrollment  was  for  any  reason  im- 
properly is8ued,thcre  must  be  methods  by  which 
the  act  may  be  set  aside  or  canceled,  or  a  pen- 
alty enforced  for  its  improper  use.  In  such 
case,  the  owner  would  undoubtedly  be  entitled 
to  a  proper  issue  of  another  enrollment,  or  to  a 
return  of  his  reeister. 

In  no  event,  that  we  can  concdve  of,  had  the 
defendant  a  right  to  keep  from  him  both  his 
rcf^ster  and  enrollment,  and  leave  his  vessel 
destitute  of  these  indispensable  evidences  of  her 
national  ciiaracter  and  right  to  pursue  her  vo- 
cation, 

Nor  do  we  think  that  the  offeaue  he  commit- 
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ted,of  remalnlDg  InCaillon Bayou,  Juadfledtliii 

detention  of  his  ship's  papers.  For  Ihat  offease 
:he  law  prescribed  a jHiaaliy  which  the  owiser 
wa9  made  to  pay.  This  prost}CuUaa  Cor  ibat 
violiiliiitl  of  the  law  sUiOd  gH  its  own  j^TOUiid 
and  had  ita  own  peualty.wLich  did  notinduda 

a  forfdtuTft^pMtviu^iOE  lta  fia»»  a[tt«lW^ 

sel. 

If  plalntin  had  voluntarily  given  up  his  en- 
rollment there  might  have  been  some  excuse 
for  withholding  It  until  matters  were  rnnda  I* 
rijhl  conccrniDg  Ihe  EilEegod  irregularity  of  the 
exchange  of  the  register  for  a  coiistiti^  licenaa 
and  enrollment.  But  even  while  wtUitioldiBE 
these  latter  papers  he  waa  clearly  enUUed  U>  liu 
regiBter,  wlUch  was  nfiued  on  drawHL 

But  it  Is  also  apparent  that  Qv^Mlllawnl 
Clime  ill  to  Badnc^pOfHntobvsa^BbtitaLw 
lent  to  a  totwM  immxt  tifgfim  fba^mOi  nf 
pl.'Limlfl. 

Tlitit'hic^f  Herli  of  Biidgcr  hmit^-d  upGntierBj 
and  under  pretense  of  iuspecLing  these,  papen. 
obtifMd-poaQa^<Hi  of  them  under  Instruction 
from  Bkran  nd  tefused  to  ret^ 
Uttict         Badger  abo. 

^Phou^  the  Sectetaij  of  the  Treasury  justi- 
fied thesg  pn)CKdiiig4r  And  acting  under  bis  ad- 
Udilger  xefuaed  to  deliver  up  any  of  the 
Bliip'-i  [mpers  for  a  coDftidemhTe  tit«e,  und  they 
ivtre  finally  sent  to  Wasliirifiloii,  >vi:  Jo  rmt  see 
thui  Lhig  loade  his  coui^  in  si;i/iii"  utid  deloia- 
ing  the  papers  any  tlie  lesa  a  tort,  lor  which  th* 
Seci^claiy  DOuld  not  rcUeve  him  from  jmpfoi^ 
bility. 

ift  #ec  w  error  in  Uic  record,  nn^fftt^^vj^ttiili 
of  tha  Circuit  Court  is  a^rtned. 
Trueoopy.  Test:  ^  „  ^ 

jEuno)  U.  ^cEonneri  Clark,  6dtl,C0<(lEff  lT*8t 


FACTORS'  AND  TRADERS'  INSUKAHOI 
COMPANY,  Plff.  in  Err., 

V. 

WIDOW  MAKY  MURPIIT  et  au 

(Seo  S.  C.  Jieijoner'a  vd.,  V3S-?4£,) 

Jurisdiction  (Hier  State  Cimrt-inortsagf  lien.vAm 
not  discha^sed—iianimi^t^  «ifs— AzpmdAaw 
far  taxes  and  improim'hU,  taUn  itfiHWiJ 

merger  ofjiwrtgage. 

1.  VThcry  the  oDif  contronaraf  \a  a  tsoM  tu  a  State 
Court  rtlLitea  to  tbe  elTtwt  to  be  given  to  b  sale  uDder 
Clie  (iraar  of  tta«  Dbtrlot  Court  of  the  Uialtsd  ataUw, 
to  sell  raortgttffed  property  free  froiB  Inciintb  ranee, 
and  bott)  utLrOe^  aaeert  riglitB  under  tlie  order  and 
eul<:fii:id  iherafore  rely  upoo  Hg-lito  umder  ft-iieral 
auLlioritf,  anil  tho  Tl^'ai  of  plalnttfl  in  errur  was  ds- 
nled  ijy  the  Ktatx>  Court,  tbia  court  hns  Jurisdiction 
of  liie  L»aem>OQ  writ  of  error, 

3.  A  sale  o(  a  b&akrupt'a  propert}-  by  onler  ot  tit* 
oouit,diHhaiaed|rDmaJlueE«.  dOM.1         —  - 

tmt  vrtio  vat  BOB  a  van 

a.  If  tbo  holder  of  tbe  mortsan  RBsertB  his  Ilea 
BmddeinAad^BDeiF  nnleof  th«laDd,  Jt  «1ilboeubjMt 
to  the  liebtB  ot  qU  partlee  a&  tiiey  atofii]  tiefore  th» 
ba]])cruptC7  sale,  which,  by  reason  of  liS«  absenw  anil 
objeotioiu,  WAa  uieII«cEuu  to  bar  lD(;umtii-iiu(--&L 

L  The  eicpcmditurea  of  tl»  purcbiiser  at  tha  bimif- 
ruptcr  sale  In  puTnieDtof  taxes  prior  llciia  and 
lu  ImpToremenls  aBoewarytOtbeprcviiotiun  oCltw 
and  oeterliDnitEoD  la  the  propwty  required  for  tli* 
tieae&t  of  ell  the  lien  faofdeia.  Bfamild  b(.<  Oivt  i>aJd 
out  of  tha  proceedfl  of  the  mort«»(re  sate,  and  b» 
■hoold  woMOt  fur  EHlta  aii4  proAU.  ^  lljcre  wera 
inr. 

Ill  U.  81 
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S,  Where  u  Incumbranoer,  by  morteaae  or  other- 
wtee,  become*  the  owner  of  the  legml  Utle  or  of  the 
equity  of  redemption,  the  merger  of  the  inoum- 
bnnoe  wlU  not  be  held  to  take  place  U  tt  be  appar- 
eat  that  It  was  not  the  Intention  of  the  owner,  or  tf. 
In  the  abeenoe  of  any  Inteatkm,  luoh  mergv  WM 
■galnit  big  manifeat  interests 

[No.  840J 

aubmittedApr.  18, 1884.    MdedMdtfS,  I884. 

r ERROR  to  the  Supreme  Oonrt  of  the  State 
of  Louisiana. 
This  action  was  brought  in  the  Fifth  District 
Court  for  the  Parish  of  Orleans,  by  the  defend- 
ant in  erxor,  to  foreclose  a  mortj^ige  g^voi  to 
secure  fOur  notes  for  $10,000  eaiui.  two  of 
which  were  held  by  her. 

A  judgment  was  rendered  for  the  plaintiff  for 
tao.OOO,  with  interests  and  cost^  with  an  order 
for  a  sale  of  flie  pranbes  ooverad  \f  tlie  mort- 


in  u>i>eal  to  the  court  below,  this  Judgment 
was  amrmed  with  certain  modifications,  stated 
in  the  (^nicm  oi  this  oonxt  Whereupon,  Uie 
defendant  sued  out  this  writ  of 

The  facts  of  the  case  ^pear  in  the  oi^on  of 
the  court. 

Mstm.  G.  L.  HmU,  P.  PhllUps,  S.  B, 

Brown.  B.  L.  Qibton  and  OL  A  BiasMen,  tor 
plaintin  in  error. 

Mmri.  Charles  W.  Hornort  Jame$  David 
Ooteman  and  T.  J.  Ihirant,  tox  defendant  in 
enor. 

Mr.  Jiutiee  MlUer  delivered  the  opinion  of 
the  court: 

This  is  a  wilt  of  error  to  the  Supreme  Court 
of  Louisiana. 

The  defendant  In  error  sued  In  the  proper 
court  oi  the  State  to  foreclose  a  mortgage  given 

S'  Paul  Cook  and  Justns  Vafris,  Jr. ,  to  secure 
e  paymentof  four  notesof  $10,000  each,  giv- 
en by  them  in  their  partnership  name  of  ^ul 
Cook  &  Co.,  of  which  she  was  then  Uie  holder 
and  owner  of  two,  all  the  notes  being  of  the 
same  date.  She  alleged  that  Cook  and  Yairln 
bad  been  declared  bankrupts,  and  that  by  cer- 
tain proceedings  in  the  bankruptt^  court,  and 
imder  its  order  the  mortgagea  proper^  had 
been  sold  free  nom  incnmbrance,  and  bought 
In  by  several  persons  who  had  liens  on  it,  oy 
whose  order  It  was  conveyed  to  the  Factors' 
and  Traders'  Insurance  Co.,  which  held  the 
other  two  notes  secured  by  the  mortgage.  She 
further  alleged  that  the  euect  of  this  sale  was 
to  extinguish  the  mortgage  as  to  the  notes  held 
by  that  Company,  and  all  ottier  liens  but  hers, 
and  to  make  that  Company  liable  to  her  for  the 
anunmt  of  these  notes  with  a  first  lien  on  the 
property  mortgaged.  That  the  sale  under  the 
order  In  bankruptcy  was  not  binding  on  her, 
because  she  was  not  made  a  party  to  the  pro- 
ceeding and  had  no  notice  of  it,  while  it  was 
Unding  on  all  the  other  lien  holders  whose  liens 
were  thereby  discharged,  leaving  hers  a  pan^ 
motmt  lien  on  the  proper^. 

The  Insurance  Company  and  the  other  par- 
tlea  Interested  answered,  and  insisted  t^t  Mrs. 
Murphy  was  bound  by  the  bankruptcy  sale  be- 
cause uie  was  represented  by  T.  A.  Archer, 
who,  as  her  agent,  and  having  possession  of  her 
notes,  took  part  in  all  the  proceedings,  and  in 
that  character  was  one  of  tne  purchasers,  and 
Jtdned  In  directing  the  conveyance  to  be  made 
to  tho  Insurance  Company.  They  admit  bar 
111  U.  & 


interest  In  the  property  In  proportion  to  the  ex- 
tent of  her  notes,  but  set  up  certain  expenses 
and  charges  on  it  paid  by  them  for  taxes,  neo- 
essary  improvements,  and  prior  liens  to  the 
anunmt  ox  $11,464.68  as  a  superior  claim  to  her 
notes. 

The  testimony  of  Mr.  Archer  shows  that  he 
understood  himself  as  acting  for  Mrs.  Murphy, 
having  as  her  agent  possession  of  the  two  notes 
now  in  suit.  That  In  that  character  and  no 
other  he  took  part  In  all  the  proceedhigs  for  the 
sale  and  pnicnase  of  the  mortgaged  property, 
and  that  anriiw  that  time  he  had  freqaent  om- 
versstions  with  her  and  explained  to  her  what 
was  going  on,  to  which  she  made  no  dissent  [741] 
But  he  does  not  say  that  she  at  any  time  In  ex- 
press  terms  authorized  him  to  represent  her  in 
the  sale  or  In  the  proceedings  connected  with 
it  The  record  of  those  proceedings,  on  the 
contrary,  affirm  that  ISi.  Archer  actea  for  lisa- 
shall  J.  Smith  &  Co.,  of  which  company  ha 
was  a  member,  and  no  mention  of  Mrs.  Murplv 
Is  found  In  the  lecocd  of  that  case,  though  bou 
Archer  and  Smitii  have  sworn  they  had  no  real 
Interest  in  the  matter,  and  only  appeared  as  rep> 
resenting  His.  Murphy's  notes  then  In  their  pos- 
session and  with  h^  assent 

The  Supreme  Court  of  Looislaiia,  on  appeal, 
held  that  Mrs.  Murphy  was  not  a  par^  to  the 
proceeding  in  bankruptcy,  and  was  in  no  sense 
bound  by  the  sale  of  the  mortgaged  property, 
but  that  the  sale  had  the  effect  of  extinguishing 
and  satisfying  all  the  liens  on  the  property  but 
hers,  and  left  her  notes  the  <mly  lien  on  It 
While  It  held  that  the  Insurance  Company  was 
not  bound  for  the  debt  in  peraonem.  It  decreed 
that  unless  the  Company  paid  her  debt  with  in- 
terest, costs  and  five  per  cent  attOTncy'sfees.the 
property  should  be  and  to  raise  the  money,  and 
oemed  the  Company's  claim  for  tans  and  other 
necessary  outlays  for  the  benefit  of  the  propertv. 

Counsel  for  defendant  In  error  deny  the  juris- 
diction of  this  court  and  move  to  dismiss  the 
writ  But  it  is  apparent  that  the  only  contro- 
versy in  the  case  relates  to  the  effect  to  be  given 
to  the  sale  under  the  order  of  the  District  Court 
■of  the  United  States,  to  sdl  the  mortgaged  prop* 
erty  freefrom  Incumlnance.  Both  parties  assert 
rights  under  this  order  and  sale.  Plain  tiffs  in 
error  assert  that  the  sale  as  made  was  vaUd,and. 
being  sold  free  from  Incumbrances,extingulahed 
Mrs.  Murphy's  lien  as  well  as  others.  Defend- 
ant asserts  that  it  had  the  effect  of  discharging 
all  other  liens  but  hers,  and  thus  gave  her  the 
exclusive,  [«ramount  lien  on  all  the  property  so 
sold.  Both  the  parties,  therefore,  rely  upon 
lights  under  fedenil  authority,  and  as  the  right 
of  plaintiff  in  error  was  denied  by  the  court  the 
writ  of  error  lies. 

As  regards  the  merits,  it  Is  impossible  to  shut 
one's  eyes  to  the  injustice  of  the  decree.  The 
plaintiffs  in  error,  who  were  led  to  suppose  that 
th^  were  acting  in  concert  vrHb  Mrs.  Murphy,  1742] 
or  at  least  with  tiie  holders  of  her  notes  by  her 
consent  join  In  purcharing  the  property  for  the 
benefit  of  all  the  lien  holders  and  receive  the 
title  in  trust  for  their  common  benefit  It  Is 
immediately  necessary,  to  save  It  from  loss,  to 
pay  taxes  and  other  prior  liens  and  to  make  im- 
provements necessaiy  to  its  preservation  to  the 
extent  of  over  $11,0(K),  for  which  they  advance 
the  mon^.  Mis.  Murphy,  ^10  was  aware  of 
all  these  inoceedlngB,  and  that  the  bolder  of  her 
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DOtes  co-operated  Id  them  by  virtue  of  those 
DOteB,  now,  when,  hj  reason  of  depreciation  in 
the  value  of  the  property.it  Is  insufnclent  to  pay 
her  debt  alone,  asks  that  the  others  sliall  be 
■acriflced,  tliat  it  shall  all  go  to  satisfy  her  debt, 
and  even  the  money  advanced  to  save  the  prop- 
erty from  sfde  for  taxes  and  from  falling  to  de- 
cay, which  is  paid  by  others  and  inures  now  to 
her  benefit,  shall  fall  upon  them  as  sdead  loss. 
If  this  be  the  necessary  legal  result  of  Uiat  pro- 
ceeding in  bankruptcy  the  decree  of  the  State 
Court  most  be  affirmed,  but  it  will  certainly  be 
a  result  at  variance  with  the  policy  of  a  statute 
whose  main  purpose  was  to  secure  an  equal  dis- 
tribution of  an  insolvent  debtor's  property 
among  all  his  creditors. 

The  first  question  to  be  decided  is,  whether 
]i[rs.Hurphy  wu  a  party  to  the  baiikrupt(^  pro- 
ceeding, so  as  to  bind  her  to  the  order  that  the 
■ale  was  free  from  Incumbrance,  by  which, 
while  her  lien  with  all  others  was  discharged, 
■he  had  a  right  to  her  proportion  of  the  price 
Wdforit 

We  are  of  opinion  with  the  Supreme  Court 
of  Louisiana,  that  the  record  in  tms  case  does 
not  show  such  service  of  process  or  other  no- 
tice as  makes  Mrs.  Murphy  such  a  party  to  the 
bankruptcy  proceeding  as  binds  her  to  the  Bale 
and  discharges  her  lien.  The  case  of  Rav  v. 
^brwuwrtti/.  23  Wall.,  128  [90  U.  8.,  XX&I., 
116],  is  conclusive  on  that  subject,  and  is,  we 
think,  sound  In  principle.  The  effect  of  this 
propcNiItion  Is,  that  after  the  sale  was  made  she 
was  at  liberty  to  accept  such  a  part  of  the  sum 
for  which  the  property  sold  as  her  two  notes 
would  entitle  her  to  in  their  relation  to  all  other 
liens  on  It,  by  which  Bbe  would  have  ratified 
the  sale;  or  to  proceed  in  her  own  war  to  sub- 
ject the  property  to  payment  of  her  deot.which 
she  has  done  by  the  foreclosure  suit  now  on  re- 
view. 

But  in  this  suit  she  has  not  elected  to  proceed 
in  disregard  ai  that  sale,  whereby,  wnen  the 
pnqierty  would  be  sold  under  her  decree  of  fore- 
closure, the  proceeds  of  It  must  be  brought  into 
court  and  distributed  among  the  Hen  holders  ac- 
cording to  their  pilorities ;  but  she  seeks  to  af- 
firm that  sale  as  free  from  all  iDcumbrances,ez- 
cept  her  own.  thereby  assuming  the  benefit  of 
a  decree  to  which  she  was  not  a  party  while 
denying  its  obligation  on  herself ,  without  which 
the  de(^ee  woukl  not  have  been  made. 

The  adoptloo  of  this  view  by  the  Supreme 
Court  of  Louisinna  is  based  by  that  court  upon 
the  doctrine  of  confusion  found  In  the  CSvil 
Code  of  that  State. 

Without  examining  Into  the  decisions  of  the 
state  courts  on  that  subject,  it  is  sufficient  to 
say  tliat  In  construtog  the  eflfect  of  this  sale 
under  the  order  of  the  District  Court  of  the 
United  States,  it  must  be  decided  by  those  gen- 
eral principles  which  govern  bankruptcy  pro- 
ceedings under  that  statute,rather  than  the  Code 
of  the  State  in  regard  to  voluntary  sales  of  mort- 
gaged property  between  Individuals. 

In  this  view  of  the  subject.  It  is  not  possible, 
consistently  with  any  eguitabie  view  of  the  case, 
to  hold  that  this  sole  disoiarged  part  of  the  liens 
against  tbe  property  and  increased  thereby  the 
value  of  other  liens  at  the  expense  of  the  pur- 
chasen.  That  the  parties  who  honestly  bid  off 
the  property  and  consented  to  hold  it  discbaiged 
of  the  diim  of  the  UBlgnee^  bat  forthe  beoefit 
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of  all  the  lien  holder8,thereby  cat  themselves  off 
from  tm  benefit  of  these  lleiu  to  maks  good  » 
lien  which  had  no  priority  over  theirs,  if  this 
were  done  by  mistake  in  supposlDg  all  the  lien 
holders  were  represented  or  were  consenting, 
the  mistake  should  be  rectified  by  restoring  tus 
parties  to  their  rights  as  If  no  sale  had  been 
made.  If  Mrs.  Murphy  chooses  to  assert  her 
lien  and  demand  a  new  sale  of  the  land,  let  her 
have  it,  but  it  must  be  subject  to  the  ri^ts  of 
all  parties  as  they  stood  before  the  other  sale, 
which,  by  reason  of  her  absence  and  her  objeo- 
tions,  is  ineffectual  to  bar  Incumbrances,  as  It 
was  Intended  to  do. 

So  far  as  the  doctrine  of  confusion  of  the 
Louisiana  Code  may  be  said  to  be  the  equivalent 
of  the  doctrine  of  merger.  In  the  common  law  [1 
and  in  equi^,in  the  latter  it  has  been  uniformly 
held  that  where  an  incumbrancer,  by  morteage 
or  otherwise,  becomes  the  owner  of  the  ugal 
title  or  of  the  equity  of  redemptlon,tbe  merger 
will  not  be  held  to  take  place  if  it  be  apparent 
that  it  was  not  the  Intention  of  the  owner,  or  if, 
in  the  absence  of  any  iotention,Baid  merger  was 
against  his  manifest  interest. 

Applying  this  just  principle  to  the  cue  be- 
fore us,  It  u  quite  ftppanntuiat  no  merger  can 
be  sustained. 

It  is  clearly  proved  that  the  property  was  pur- 
chased, as  they  supposed  at  the  time,  by  all  the 
lien  holders,  Mr.  Archer  acting  for  Kn.  Mur- 
phy, at  a  sum  far  below  the  amount  due  on  the 
liens  and  that  no  money  woe  paid  except  the 
costs  of  sale  or  intended  to  be  paid.but  that  the 
property  should  be  held,  as  It  was  before  the 
sale,  for  the  benefit  of  all  these  lien  holders,  in 
the  proportion  of  their  interest.  This  was  car- 
ried into  effect,  not  by  a  new  sale  to  the  Insur- 
ance Companv,  as  Is  asserted,  but  by  a  convey- 
ance under  that  sale,  at  the  request  of  these 
lien  holders,  to  that  Oompanj,  ae  truatee.  tot 
them  all. 

It  was  not,  therefore,  intended  to  extinguish 
their  liens  by  this  proceeding,  but  to  ke^  them 
alive  until  the  property  should  finally  be  sold 
and  the  money  divided.  So  it  Is  equally  clear 
that  it  was  not  for  the  interest  of  these  lien 
holders,  who  were  actually  purchaslnfl;,  to  ex- 
tinguish their  liens  and  thereby  make  Mn. 
Murphy's  notes  a  first  lien,  and  enaUa  her  to 
get  all  her  money  at  their  expense. 

The  rule  on  this  subject  Is  thus  stated  by  Jones 
on  Mortgages,  sec.  848  :  "  It  Is  a  general  rule 
that  when  the  legal  title  becomes  united  with 
the  equitable,  so  that  the  owner  has  the  whole 
title,  the  mortgase  Is  merged  by  the  unity  of 
possesdOD.  But  If  the  owner  has  an  interest  In 
keeping  these  lidm  distinct,  or  if  there  be  an  in- 
torvenmff  right  between  the  mortgage  and  the 
equity,  mere  Is  no  merger."  And  m  the  case  of 
i&r^  V.  MoffaU,  18  Yes.,  884,  Sir  William 
Grant  says:  "The  question  is  always  upon  the 
intentions,  actual  or  presumed,  of  the  person  In 
wliom  the  interests  are  united,"  Other  author 
Ities  cited  by  Mr.  Jones  sustain  the  prlndple 
Clark  V.  Ctark,  68  N.  H..  105,  li  fflrectiyln^ 
point.  Loud  v.  Lane,  8  Met.,  617;  Arm^nmg  Vr 
V.  MeAlpin,  18  Ohio  St.,  184. 

It  is  to  be  observed,  in  thepresent  case,  that, 
as  the  mortrage,  which  secured  the  two  notes 
owned  by  uie  Insurance  Company,  was  the 
same  which  secared  Mrs.  Murp&y'aDotee,as  be- 
tween which  there  was  no  priority.  It  would 
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banily  be  held,  on  the  order  of  the  court  to  aell 
the  proper^  uee  from  eUt  takcumbranceB,  that 
the  pnrchua  by  the  Iniunnce  Company  mereed 
part  of  the  mortgage,  while  part  waa  kept  alive. 
This  Ib  expressly  cbdded  In  Barktr  t.  Ji^ood, 
103  Mass.,  474. 

Tbn  result  of  these  views  is,  that  while  Mrs. 
Murphy  is  not  precluded  by  the  judicial  sale, 
imder  the  order  of  the  bankruptcy  co\irt,  from 
foreclosing  the  mortgase  for  her  notes,  neither 
are  the  parties  who  took  part  in  that  proceed- 
ing barred  of  the  right  to  set  up  their  Uens,  as 
they  existed  before  that  sale,  and  share  In  the 
proceeds  of  the  new  sale  accordin^y ;  and,  so 
far  as  the  expenditures  of  the  Insurance  Com- 
pany, in  payment  of  taxes  and  prior  liens  and 
in  improvements  necessaiy  to  the  prevention  of 
Io6S  and  deterioration  in  the  property,  were  re- 
quired for  the  benefit  of  all  the  Uen  holders,  it  is 
to  be  first  paid  out  of  the  proceeds  of  the  sale, 
and  plaintiil  in  error  should  account  for  rents 
and  profits,  if  tlicre  were  any. 

T/ie  decree  of  tite  Supreme  Court  ef  ZotUnana 
tf  fiecoriHngljf  revened,  mthdireeUoM  to  mtera 
deeree  in  eoitformUg  to  tftifpin^/  mdUUto 
ertlared. 

Inieaop7.  Tm: 

Junes  B.  MoCennej,  Clerk,  Sup.  Court.  U.  8. 

cited-mir.a,Mn. 


[746]     BUTCHERS*   UNION  SLAUGHTER- 
HOUSE AND  LITE  STOCK  LAND- 
ING COMPANT,  Appt, 
e. 

CRESCENT  CITY  LIVE  STOCK  LAND 
INO  AND  SLAUGHTER-HOUSE  COM- 
PANY. 

<See  S.     Beporter^  ed.,  7i6-T66.) 

I^wr  of  L^^ture  to  reipeal  eJiarter  for  tlaugh' 
ter-Itoim~to  make  eontractt — to  limit  public 
power  over  public  health  or  moraU. 

1.  Althouffb  tbe  LeKtolatoreof  a  State  xfiv  fflva 
an  eztduilverlvht,  for  the  time  bdnv,  to  mnlculsr 
peraona  (» toa  oorporation  to  provlae  a  nock  land- 
IDS  snd  to  estabUah  a  alani^ter^uae  id  b  dty,  it 
baa  no  power  to  oontlQue  snoh  rltrht  so  tbnt  no  zu  t- 
ure  L^lalature  nor  even  the  same  bodf  en  repeil 
or  motufy  It  or  grant  slmllBr  iwivuevee  to  otbin, 

Sl  TheLeglsUuureotaStBtentBTin^EdKmnteaDt 
on  many  subjects  which  will  bind  It  and  alt  suooBBd- 
iDg  Lesulatures,  to  that  Its  provMona  caa  neither 
be  repwed  nor  Its  obllgatlra  Impaired. 

3l  Tne  Lwtalature  oia  State  cannot  bynnyooD- 
tiaot,  limit  the  ezordae  of  the  police  powers  of  the 
State  totbe  prejudice  of  the  geDeral  welfare.  In  re- 
nrd  to  tile  publlo  health  and  public  morals. 
[No.  627J 

ArgwAApr.9,10,1884.  lJeeidedMapS,J884. 

APPEAL  from  the  arcuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 
The  history  and  facts  of  the  case  fully  appear 
In  the  opinion  of  the  court. 

ifr,  B.  R.  Forman,  for  appellant : 
The  fotbei-s  who  framed  the  Constitution  of 
the  United  States  never  intended  to  designate 
such  a  statute  as  this  by  the  term  "  contract." 

Tbe  police  power  Is  not  the  subject  of  con- 
tract. One  Legislature  cannot  bind  the  State 
Dever  to  repesl  sudia  statute. 

in  u.  s. 


B(>ffdv.Ala.,U  U.  S.,  645  (XXIV.,  302); 
Beer  Go.  v.  Maagaehueett8,taid  Fertilizing  Co.  v. 
Eyds  Park,  87  U.  S..  26.  669  (XXIV.,  989, 
1036);  SUmey.  Mi»a.,m  U.  S.,  814 (XXV., 
107^[  Wattn-'Workf^,Be1u}taer{nnte,\'iZ). 

Meairt.  Thomas  J.  Semmes  and  iiobert 
Mott,  for  appellee: 

The  Supreme  Court  of  the  State  maintnined 
the  validity  of  the  cliarterund  of  the  monopoly 
created  by  it,  Act  No.  18  of  1869,  in  an  elabo- 
rate opinion  delivered  in  1370. 

Sb^  V.  Fbgan,  22  La.  Ann.,  S47. 

This  court  affirmed  this  decision  of  the  Su- 
preme Court  of  Louisiana  in  the  t^aunhter- 
Bouae  Caee$,  16  Wall.,  80  (83  U.  S.,  XXI.,894); 
see,  also,  State  v.  6ae-Light  Co.,  26  La.  Ann., 
898;  Bermn-7.  Orescent  City, etc..  Cb.,  28La. 
Ann.,  214. 

The  ri^t  to  suppress  a  nuisimce  is  one  thing, 
the  right  to  autbonze  others  to  carry  on  a  bud- 
nesB,  the  monopoly  of  which  has  been  granted 
to  a  piurticular  individual  or  assodation  is  an- 
other thing  and  is  not  the  ezerdse  of  the  polios 
power. 

The  repeal  of  tbe  exclusive  privilege  of  the 
complainant  for  the  purpose  of  authorizing 
other  perscms  to  engage  in  the  same  business,i8 
not  an  exercise  of  the  police  power  of  suppres- 
sion or  regulati(w  fbr  the  preservation  ox  the 
public  health  or  the  protection  of  the  public 
morals. 

Tbe  power  to  suppress,  if  necessary  to  public 
health  or  morals,  is  also  police  power  which 
cannot  be  bartered  away.  But  Uie  power  to 
suppress  is  the  power  to  destroy,  not  to  create 
or  multiply ;  and  the  poww  to  regulate  Is  the 
power  to  make  r^ulations,  which  refer  to  tbe 
comfort,  safety  and  welfare  of  society.  "They 
must  not  be  in  conflict  with  any  provisions  of 
the  charter  (of  a  corporation),  and  tliey  must 
not,  tmder  pretense  of  regulations,  take  from 
the  corporauon  any  of  the  essential  rights  and 
privileges  which  tbe  charter  confers." 

Cooley,  Const  Lim.,  677. 

JA>.  JtutiM  Hiller  ddlvered  the  opinion  of 
tiie  court: 

This  is  an  app^  from  the  Circuit  Court  for 
the  Eastern,District  of  Louisiana. 

The  appellee  brought  a  suit  in  the  circuit 
court  to  obtain  an  injunction  against  the  ap- 
pellant forbidding  the  latter  from  exercising  the  [747 
busiuess  of  butchering  or  reed  ving  and  landing 
live-stock  intended  for  butchering,  within  cer- 
tain limits  in  the  Parishes  of  Orleans,  Jefferson 
and  St.  Bernard,  aod  obtained  such  injunction 
by  a  final  decree  in  that  court. 

The  ground  on  which  this  suit  was  brought 
and  sustained  is,  that  the  plaintiffs  had  the  ex- 
clusive right  to  liave  all  such  stock  landed  at 
thchr  stock  landing  place  and  butchered  at  thdr 
slaughter-house,  by  virtue  of  an  Act  of  the  Gen- 
eral Assembly  of  Louisiana,  approved  March  8, 
1869,  entitled  "An  Act  to  Protect  the  Health  of 
the  City  of  New  Orleans,  to  Locate  tbe  Stock 
Landing  and  Slaughter-Houses  and  to  Incorpo- 
rate the  Crescent  City  Live-Stock  Landing  and 
Slaugbter-House  Company." 

An  examination  of  that  statute,  especially  of 
its  4th  and  5th  secti(8is,  leaves  no  doubt  that  it 
did  grant  such  an  ezcludve  ri^t. 

The  fact  that  itdid  so  and  that  this  was  con- 
ceded, wastbebasIsQf  the  contest  In  this  court 
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in  the  8Uiuffhter-Bou$e  Ca»et,  16  Wall.,  86  (83 
U.  8.,  XXI.,  894],  in  which  the  law  waa  as- 
■•fled  as  a  monopoly  forbidden  by  the  18th  and 
14th  Amendments  to  the  Constitution  of  the 
United  States,  and  these  Amendments,  as  well 
as  the  ISth,  came  for  the  first  time  before  this 
court  for  construction.  The  constitutional  pow- 
er of  the  StJite  to  enact  the  statute  was  upheld 
by  this  court. 

This  power  was  placed  by  the  court  in  that 
case  expressly  on  the  gnmnd  that  it  was  theex- 
erciBe  of  the  police  power  which  had  remjdned 
with  the  States  in  the  formation  of  the  original 
Constitution  of  the  United  States  and  bad  not 
been  taken  awav  by  the  Amendments  adopted 
■ince.  Citing  the  definition  of  this  power  from 
Ohaneeltor  Kent,  it  declares  that  the  statute  In 
Que8tioD(ame  within  it.  "Unwholesome  trades, 
slaughter-houses,  operations  offensive  to  the 
senses,  the  deposit  of  powder,  the  application  of 
steam  power  to  propel  cars,  the  building  with 
combustible  materials,  and  the  burial  of  the 
dead,  may  all  (he  says)  be  interdicted  by  law  in 
the  midst  of  dense  masses  of  population,  on  the 
general  and  rational  principle  that  every  person 
;ht  so  to  use  his  pioperty  as  not  to  injure  his 
jfhbors ;  and  that  private  interests  must  be 
subservient  to  the  general  interest  of  the 
community."  2  Kent  Com..  340;  16  Wall.,62 
7481  [^]-  (^^B  latter  case  it  was  added  that 
"The  regulation  of  the  place  and  manner  of  con- 
ducting the  slnugbtc-nn^  of  animals  and  the 
business  of  butchering  within  a  city,  and  the 
lnn>ectioa  of  the  animals  to  be  liilled  for  meat 
and  of  the  meat  afterwards,  are  among  the 
moat  necessary  and  frequent  exercues  of  this 
power." 

Bat  in  the  year  1679  the  State  of  Louisiana 
adopted  a  new  Constitution,  In  which  were  the 
following  articles : 

"Article  248.  The  police  juries  of  the  several 
parishes  and  the  constituted  authorities  of  all  in- 
corporated municipalities  of  the  State  shall  alone 
have  the  power  of  regulating  the  slaughtering 
of  cattle  and  other  live  stock  within  their  re- 
roective  limits;  provided  no  monopoly  or  ex- 
clusive privilege  shall  exist  In  this  State,  nor 
such  bu!>iucss  1»  restricted  to  the  land  or  houses 
of  any  individual  or  corporation;  provided  the 
ordinances  designating  places  for  slaughtering 
shall  obtain  the  concurrent  approval  of  the  board 
of  health  or  other  sanitivy  organizatioD." 

"Article  258.  •  •  *  The  monopoly  features 
In  the  charter  of  any  corporation  now  existing 
in  the  State,  save  such  as  may  be  contained  in 
the  charters  of  railroad  companies,  are  hereby 
abolished." 

Under  the  authority  of  those  ariicles  of  the 
Constitution,  the  mimicipal  authorities  of  the 
City  of  New  Orleans  enacted  ordinances  which 
opened  to  general  competition  Uie  right  to  build  I 
swighter-houses,  establish  £tock  landing  and  | 
engage  in  the  business  of  butchering  in  that  i 
city  under  regulations  established  b^  those  or- 
dinances, but  which  were  in  utter  disregard  of  | 
the  monopolv  granted  to  the  Cresent  City  Com- 
pany and  wnich  in  effect  repealed  the  exclu- 
sive grant  made  to  that  Ccmipony  by  the  Act  of 
1809. 

The  appellant  here,  the  Butchers'  Union 
Blaugbter-Uouse  Company,  availing  itself  of 
Uiis  repeal,  entered  upon  the  business,  or  was 
about  to  do  so,  V7  establishing  its  slaughter- 
ftM 


house  and  stock  landing  within  the  limits  of 
the  grant  of  the  Act  of  1868  to  the  Cresent  Ci^ 

Company. 

Both  these  Corporations,  organized  under 
the  laws  of  Louisiana  and  domg  business  in 
that  State,  were  citizens  of  the  same  State 
and  could  not,  in  respect  of  that  citizenship, 
sue  each  other  in  a  court  of  the  United  States. 

The  Cresent  City  Company,  however,on  the 
allegation  that  these  coutitutional  provisions 
of  1879  and  the  nibsequent  ordinances  of  the 
city,  were  a  violation  of  its  contract  with  the 
State  under  the  Act  of  1869,  brought  this  suit 
it  the  Circuit  Court  as  arising  imder  the  Con- 
stitution of  the  United  States,  article  1,  sec  10. 
That  court  sustained  the  view  of  the  plaintiff 
below,  and  held  that  the  Act  of  1869  and  the 
acceptance  of  it,  by  the  Cresent  City  Company, 
constituted  a  contract  for  the  exclusive  right 
mentioned  In  it  for  twenty-five  years;  that  it 
was  within  the  power  of  the  Legislature  of 
Louisiana  to  make  that  contract;  and  as  the 
constitutional  provisions  of  1879  and  the  sul> 
sequent  ordinances  of  the  city  impaired  its  ob- 
ligation, they  were,  to  that  extent  void. 

No  one  can  examine  the  provisions  ot  the 
Act  of  1869,  with  theknowledce  that  they  were 
accepted  by  the  Cresent  City  Company,  and  so 
far  acted  on  that  a  very  large  amount  of  mon- 
ey was  expended  in  a  vast  slaughter-house  and 
an  equally  extensive  stock-yara  and  landing 
place,  and  hesitate  to  pronounce  that  in  form 
they  have  oil  the  elements  of  a  contract  on  suf- 
ficient consideration. 

It  admits  of  as  little  doubt  that  the  ordinance 
of  the  City  of  New  Orleans,  under  the  new 
Constitution,  impaired  the  supposed  obligation 
imposed  by  those  provisions  on  the  State,  by 
taking  away  the  exclusive  right  of  the  Com- 
pany granted  to  it  for  twenty-nve  years,  which 
was  to  the  Company  the  most  valuable  thing 
supposed  to  be  secured  to  it  by  the  statutory 
contract 

We  do  not  think  it  necessary  to  spend  time  in 
demonstrating  either  of  these  propositions.  We 
do  not  believe  tliey  will  be  controverted. 

.The  appellant,  however,  insists  that,  so  far 
as  the  Act  of  1869  partakes  of  the  nature  of  an 
irrepealable  contract,  the  Legislature  exceeded 
its  authority  and  it  bad  no  power  to  tie  the 
hands  of  Uie  Legislature  In  the  future  from 
legislating  on  that  subject  without  being  bound 
bp  the  terms  of  the  statute  then  enacted.  This 
proposition  presents  the  real  point  in  the  case,  r. 

Let  us  see  clearly  what  it  is:  '■ 

It  docs  not  deny  the  power  of  that  Legisla- 
ture to  create  a  corporation,  with  power  to  do 
the  business  of  landine  live  stock  and  provid- 
ing a  place  for  slaugntering  them  in  the  city. 
It  does  not  denv  the  power  to  locate  the  place 
where  this  shall  be  done  exclusively.  It  does 
not  deny  even  the  power  to  give  an  exclusive 
right,  for  the  time  being,  to  partictilar  pe^ 
SODS  or  to  a  corporation  to  provide  this  stock 
landing  and  to  establish  this  slaughter-house. 

But  it  docs  deny  the  power  of  that  Legisla- 
ture to  continue  this  right,  so  that  no  future 
Legislature  nor  even  the  same  body  can  repeat 
or  modify  It  or  grant  similar  privileges  to  oth- 
ers. It  concedes  that  such  a  law,  so  long  is 
it  remains  on  tlie  statute-book  as  the  latest  ex- 
pression of  the  legislative  will,  is  a  valid  law 
and  must  be  obeyed,  which  Is  all  that  was  de- 
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dded  b7  this  court  in  the  i^au^ter'Binm  Cam. 
But  itassertB  the  right  of  the  Lee^ture  to  re- 
peal such  a  statute  or  to  make  a  new  one  in- 
consistent with  it,  whenever,  in  the  wisdom  of 
■uch  Legislature,  it  is  for  tiie  good  of  the  pub- 
lic it  should  be  done. 

Nor  does  this  proposition  contravene  the  es- 
tablished principle  that  the  Legislature  of  a 
State  ma^  make  contracts  on  many  subjects, 
which  will  bind  it  and  will  bind  succeeding 
Legislatures  for  the  time  the  contract  has  to 
xun,  BO  that  its  provisions  can  nettha  be  re- 
pealed nor  its  obligation  impaired.  The  ex- 
amples are  numerous  where  tnis  has  been  done 
and  the  contract  upheld. 

The  denial  of  this  power,  in  the  present  in- 
stance,  rests  upon  the  ground  that  the  power 
of  the  Legislature  intended  to  be  suspended  is 
one  so  indispensable  to  the  public  welfare  that 
it  cannot  be  oaigained  away  l)y  contract  It  is 
that  well  known  but  undefined  power  called 
the  "  police  power."  We  have  not  found  a 
better  definition  of  it  for  our  present  purpose 
than  the  extract  from  Kent's  Commentaries  in 
the  earlier  part  of  this  opinion.  "  The  power 
to  regulate  unwholesome  trades,  slaughter- 
houses, operations  ofiEensive  to  the  senses,  there 
mentioned,  point  unmistakably  to  the  powers 
exercised  by  the  Act  of  1869  and  the  ordinances 
of  the  city  under  the  Constitution  oC  1879. 
While  we  are  not  prepared  to  say  that  the  L(%- 
,  islature  can  make  vabd  contracts  on  no  subject 
embnured  in  the  largest  definition  of  the  police 
power,  we  think  that,  in  regard  to  two  subjects 
•o  embraced,  it  cannot,  by  any  contract,  limit 
the  exercise  of  those  powers  to  the  prejudice  of 
the  general  welfare.  These  are  the  pi^lic  health 
and  public  morala.  The  preservation  of  these 
is  so  necessary  to  the  best  interests  of  social  or- 

Einization  that  a  wise  policy  forbids  the  Icgts- 
tive  body  to  devest  itself  of  the  power  to  en- 
act laws  for  the  preservation  of  health  and  the 
repression  of  crime. 

It  cannot  be  permitted  that,  when  the  Con- 
stitution of  a  State,  the  fundamental  law  of  the 
land,  has  imposed  upon  its  X^egi^ature  the  duty 
of  guarding,  by  suitable  laws,  the  health  of  its 
dtizens,  especially  in  crowded  cities,  and  the 
protection  of  their  person  and  property  by  sup- 
pressing and  preventing  crime,  that  the  power 
which  enables  it  to  perform  this  duty  can  be 
aold,  bargained  away,  under  any  circumstances, 
«s  if  it  were  a  mere  privilege  which  the  le^ 
lator  could  dispose  of  at  his  pleasure. 

This  principle  has  been  asserted  and  repeated 
In  this  court  m  the  last  few  years  In  no  ambig- 
uous terms. 

The  first  time  it  seems  to  have  been  dlstinct- 
iy  and  clearly  presented  was  In  the  case  of  Boyd 
v.  Ala..  94  U.  8.,  646  [XXIV.,  303J.  That 
was  a  writ  of  error  to  the  Supreme  Court  of 
Alal^ama,  brought  by  Boyd,  who  had  been  con- 
victed in  the  courts  of  uiat  State  of  carrying 
on  a  lottery  contrary  to  law.  In  his  defense, 
he  relied  upon  a  statute  which  authorized  lot- 
teries for  a  specific  purpose,  under  which  he 
held  a  license.  The  repeal  of  this  statute, 
which  made  his  license  of  no  avail  against  the 
general  law  forbidding  lotteries,  was  asserted 
by  his  counsel  to  be  void  as  impairing  the  obli- 
gation of  the  contract,  of  which  his  license  was 
evidence,  and  the  Supreme  Court  of  Alabama 
bad  fn  a  previous  case  held  it  to  be  a  contrwt. 

Ul  u.  s. 


In  Boy^i  Ca»e,  however,  that  court  held  the 
law  imder  which  his  license  was  Issued  to  be 
void,  because  the  object  of  it  was  not  expressed 
in  the  title,  as  required  by  the  Constitution  of 
the  State.  This  court  followed  that  decision, 
and  affirmed  the  judgment  on  that  ground. 

But  in  the  conclumng  sentences  of  the  opin- 
ion,  by  Mr.  Jvatiee  Field,  the  court,  to  repel  1752] 
the  inference  that  the  contract  would  have  been 
irrepeakUe  If  the  statute  had  conformed  to  tte 
special  lequlrement  of  the  Constitution,  said: 

"  We  are  not  prepared  to  admit  that  it  is  com- 
petent for  one  Legislature,  by  any  contract 
with  an  individual  to  restrain  the  power  of  a 
subsequent  Legislature  to  legislate  for  the  pub- 
lic welfare,  and  to  that  end  to  suppress  any  and 
all  practices  tending  to  corrupt  tne  public  mor- 
als, citing  Moon  v.  State,  48  Miss.,  147,  and 
Board  o/  Escue  v.  Barrie,  SI  N.  Y.,  663. 

This  cautionary  declaration  received  the  unan- 
imous concurrence  of  the  courL  and  a  year  later 
the  principle  became  the  foundation  of  the  de- 
cision in  the  case  of  Beer  Cb.  t.  Wm.,  87  U.  6., 
gSJXXIV.,  9891. 

In  that  case,  the  plaintiff  in  error,  the  Boston 
Beer  Company,  had  been  chartered  hi  1828  with 
a  right  to  manufacture  beer,  which  this  court 
hekl  to  imply  the  right  to  sell  it.  Subsequent 
statutes  of  a  prohilMtoir  character  seemed  to 
Interfere  with  this  right,  and  the  case  was 
brought  to  this  court  on  the  ground  that  they 
impaired  the  obligatron  of  the  contract  of  the 
charter. 

But  the  court,  speaking  by  Jvttice  Bradley, 
held  that,  on  this  subject,  the  Legislature  of 
Massachusetts  could  make  no  irrepealable  con- 
tract. "  Whatever  differences  of  opinion,"  said 
the  court,  "may  exist  as  to  the  extent  and 
boundaries  of  the  police  power,  and  however 
difficult  it  may  be  to  render  a  satisfactory  defi- 
nition of  it,  there  seems  to  be  no  doubt  that  it 
does  extend  to  the  protection  of  the  lives,  health 
and  property  of  the  citizens,  and  to  the  pres- 
ervation of  good  order  and  public  morals.  The 
Legislature  cannot,  by  any  contract,  devest  it- 
self of  the  power  to  provide  for  these  objects. 
They  belong  emphatically  to  tliat  class  ol  ob- 
jects which  demand  the  application  of  the  max- 
im, Satut  populi  miprema  lex,  and  they  are  to 
be  attained  and  provided  for  by  such  appropri- 
ate means  as  the  legislative  discretion  may  de- 
vise. That  discretion  can  no  more  be  hax- 
g^ed  away  than  the  power  itself." 

In  the  still  more  recent  case  of  SItems  t.  Mim. , 
101  U.  S.,  814  [XXT.,  1079],  the  whole  sub- 
ject is  reviewed  m  the  opinion  delivered  hj  the  [758] 
Chi^  Justice.  That  also  was  a  case  of  a  cbar^ 
terea  lottery,  whose  charter  was  repealed  by  a 
Constitution  of  the  State  subsequently  adopted. 
It  came  here  for  relief,  relying  on  the  clause  of 
the  Federal  Constitution  against  impairing  the 
obli^tion  of  contracts. 

"The question  is,  therefore,  presented  (says 
the  opinion),  whether,  In  view  of  these  facts,  the 
Legislature  of  a  State  can,  by  the  charter  of  a 
lottery  company,  defeat  the  will  of  the  people 
authoritatively  expressed,  in  relation  to  the  fur- 
ther continuance  of  such  business  in  their  midst. 
We  Uiink  it  cannot.  No  Legislature  can  bar- 
«in  away  the  public  healUi  or  the  public  mor- 
als. The  people  themselfes  cannot  do  It,  much 
less  their  servants.  The  supervislm  <h  both 
these  mtitjeoti  d  covenunental  power  is  con- 
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tlnulDg  in  Hs  nature,  and  tbey  are  to  be  dealt 
with  as  the  special  exigeodes  of  the  moment 
aaay  require.  GoTemment  is  organized  with  a 
view  to  their  preservation,  and  cannot  devest 
itself  of  the  power  to  provide  for  them.  For 
this  purpose,  the  leglatatlve  discretiou  Is  al- 
lowed, and  the  discretion  cannot  be  paited  with 
any  more  than  the  power  itself." 

But  the  case  of  the  Fertilizing  Oo.  t.  BySe 
Purk,  87  U.  8.,  669  [XXIV.,  \m\,  is,  perhaps, 
more  directly  in  point  as  x^cards  the  facts  of 
the  case,  while  asserting  the  same  principle. 
The  Fertilizing  Company  was  chartered  by  the 
Illinois  Legislature  for  the  purpose  of  convert- 
ing.  by  chemical  processes,  the  dead  animal 
matter  of  the  slaughter-houses  of  the  City  of 
Chicago  into  a  fertilizing  material.  6<mie  or- 
dinances of  the  Tillage  cn  Hyde  Park,  through 
which  this  dead  matter  was  carried  to  ue 
chemical  wcvks,  were  supposed  to  Impair  the 
rights  of  contract  conferred  by  the  charter. 
The  opinion  cites  the  language  of  the  court  in 
Beer  G>.  v.  Man.,  already  copied  here,  and 
numerous  other  cases  of  the  exercise  of  the  po- 
lice power  In  protecting  health  and  property 
and  holds  that  the  charter  conferred  no  irre- 
pealable  right  for  the  fifty  years  of  its  duration 
to  continue  a  practice  injurious  to  the  public 
health. 

These  cases  are  all  cited  and  their  views 
adopted  in  the  opinion  of  the  Supreme  Court 
of  Ix>uisiana  in  a  suit  iKtween  the  same  par- 
ties In  regard  to  the  same  matter  as  the  present 
[TS4]  case,  ana  which  was  bnnwht  to  this  court  by 
writ  of  error  and  dlsraiasecrbefbra  a  hearing  by 
thepresent  appellee. 

Iiie  result  oi  these  considerationB  is,  that  the 
Constitution  of  1879  and  the  ordinuices  of  the 
City  of  New  Orleans,  which  are  complained  of, 
are  not  void  as  impairiDg  the  obligation  of  com- 
plainant's contract,  and  that  the  decree  of  ^e 
Circuit  Cmrt  mv«t  be  reverted  and  the  eaee  re- 
manded  to  titat  court,  ioith  dxreeUone  to  diemtet 
OebiU. 

Tn»  copr.  Teat:  _ 
James  B.  HoKenneri  Oeik,  Sup,  Court,  V.  8. 

Jfr../u«ttMBradl^>concurring,with  whom 
concur  Mr.  Juetiee  Harhui  and  Mr.  JuHiee 
Woods: 

I  concur  in  the  judgment  of  the  court  In  this 
case,  xeveiring  the  judgment  ct  the  Circuit 
CourL  lOilnkthatthe  Actof  theL^tslatnre 
of  Louiaiana  incorporating  the  Crescent  City 
Llve-Stook  TA"d^"g  and  Slaughter-House  Com- 
pany and  grantinff  to  said  Company  for  twenty- 
nve  years  uie  excmsive  right  to  erect  and  main- 
tain stock  landinss  and  alaughter-houses  within 
the  limits  of  thel^riflhea  of  Orieana,  Jefferson 
and  8t  Ba!nard,was  not  a  valid  conttact,  bind- 
ing upon  the  State  of  Louisiana  and  protected 
by  the  Constitution  of  the  United  States  from 
alteration  or  repeal;  but  my  reasons  for  this 
opinion  are  different  from  uiose  stated  in  the 
[761]  opinion  of  the  court.  They  are  not  based  on 
the  ground  that  the  Act  was  a  police  regulation. 
The  monopoly  clause  in  the  Act  was  clearly  not 
■udb.  Itbadnothingoftiiediaiacter  of  a  po- 
lice ngolatiott.  That  part  of  the  Act  which 
regulated  the  position  on  the  river,  relatively  to 
the  Ci^  of  New  Orleans,  in  which  slaughter- 
hou»eB  and  stock<landingB  should  be  built,  was 
a  police  rogulatlon,  premier  and  neceisaiy  to  pre- 
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vent  the  offal  of  such  establishments  from  float- 
ing on  the  water  in  front  of  the  dty.  But  such 
a  regulation  could  be  complied  with  by  any 
buteher  erecting  a  slaught^-hoiise,  or  by  any 
wharfinger  erecting  a  stock  landing;  and  so 
could  every  other  real  police  regulation  con- 
tained in  the  Act.  The  police  regulations  prop- 
er were  hitched  on  to  the  charter  as  a  pr  lext 
The  exclusive  right  gim  to  the  Company  had 
nothing  of  police  regulation  about  it  whoever. 
It  was  the  creation  of  a  men  mowmoty  and 
noUiingelse;  a  monopoly,  witbontocounderatloii 
and  against  common  right;  a  monopoly  of  an 
ordinary  employment  and  business,  which  no 
Legislature  has  power  to  farm  out  by  contract. 
Suppose  a  law  uiould  be  passed  forbidding  the 
erection  of  any  bakery  or  brewery  or  soap  man- 
ufactory, within  the  me  district  or  any  other 
prescribed  limits  In  a  large  city;  that  would 
clearly  be  a  police  illation;  but  would  it  be 
a  police  r^ulation  to  attadi  to  such  a  law  the 
grant  to  a  sm^e  corporation  or  person  of  the 
exclusive  right  to  erect  bakeries,  breweries  or 
soap  manuractories  at  any  place  within  ten 
miles  of  the  dty?  Everyone  would  cry  out 
against  It  as  a  pretense  and  an  outrage. 

I  bold  it  to  be  an  incontrovertible  tnoposttioB 
of  both  English  and  American  public  law,  that 
all  mere  monopolies  are  odious  and  against  com- 
mon right  The  practice  of  granting  them  in  the 
time  of  Elizalwtn  came  near  creaung  a  revolu- 
tion. But  Parliament,  then  the  vindicator  of 
the  public  liberties,  intervened  and  passed  the 
Act  again^  monopolies.  21  Jas.  I.,  cn.  8.  The 
courts  had  previously,  in  the  last  year  ol  Eliza- 
beth, in  the  great  Case  ofMonepo&ee,  11  Coke, 
84  b,  decided  against  the  I^ali^  of  royal  grants 
of  this  kind.  That  was  on^  the  case  of  the  sole 
privilege  of  making  cards  within  the  realm ;  but 
It  was  decided  on  the  general  principle  tiiat  all 
monopoly  [Mitents  were  void,  both  at  com- 
mon law  and  by  statute,  unless  granted  to  tiie 
intnxlucer  of  a  new  trade  or  en^e  and  then 
for  a  reasonable  time  only;  that  all  trades,  as 
well  mechanical  as  others,  which  prevent  Idle- 
ness and  enable  men  to  maintain  themselves  and 
their  families,  are  profitable  to  the  Common- 
wealth and,  therefore,  the  grant  of  the  sole  ex- 
ercise thereof  is  against  not  only  the  common 
law '  'But  the  ben^t  and  liberty  of  the  aubject" 
It  waa  in  view  of  this  dedsion  and  In  aoond- 
ance  with  the  prindples  established  it.  that 
(be  Act  of  31  James  L  was  passed  abolishing 
all  monopolies,  with  the  exception  of  '*  Letters 
patent  and  grants  of  privileges,  for  the  term  of 
fourteen  years  or  under,  of  tne  sole  working  or 
vending  of  any  manner  of  new  manufactures  to 
the  true  and  first  Inventor  and  inventors  of  such 
manufactures, which  others,  at  the  time  of  mak- 
ing such  letters  patent  and  gionts,  shaU  not  uae." 
As  a  mere  declaration  of  the  common  and  stat- 
ute law  of  England,  the  Gate  ef  Monopotiee,  and 
the  Act  of  21  James  I.,  would  have  but  litUe 
influence  on  the  question  before  us,  which  con- 
cerns the  power  of  tiie  Legislature  of  a  State  to 
create  a  monopoly.  But  those  public  transac- 
tions have  a  much  greater  weight  ttian  as  mere 
dedarations  and  enactments  of  munidpal  law. 
They  form  one  of  the  constitutional  landmarks 
of  British  liberty,  like  the  Petition  of  lUeht.  the 
Sabeat  CorputAet,  and  other  great  conetitution- 
al  Acts  of  Ru-liament.  They  established  and 
dedared  cms  of  the  inalienable  rights  of  free 
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own  which  our  ancestors  brought  with  them  to 
this  couotr>.  The  right  to  follow  aay  of  the 
commoQ  occupi^tions  of  life  is  an  inalienable 
rigbt;  it  was  formulated  as  such  under  the  phrase 
"  pursuit  of  happiness"  in  the  Declaration  of 
lodependence, which  commenced  with  the  fun> 
damenta]  proposition  that ' '  All  men  are  created 
e<^ual;  that  tliey  are  endowed  by  their  Creator 
with  certain  inalienable  rights;  that  amon^  these 
are  life,  liberty  and  tite  pursuit  of  ht^amnest." 
This  right  is  a  large  ingredient  in  the  ciTil  lib- 
erty of  the  citizen.  To  deny  it  to  all  bat  a  few 
favored  individuals,  by  investing  the  latterwith 
a  monopoly,  ts  to  invade  one  of  the  fundament- 
al privileges  of  the  citizen,  contrary  not  only  to 
coinmOD  right,  but,  as  I  tbinlc,  to  the  express 
words  of  the  Constitution.  It  is  what  no  Legis- 
lature has  a  right  to  do;  and  nocontractto  mat 
end  can  be  binding  on  subsequent  Legislatures. 

^  I  do  not  mean  to  say  that  there  are  no  ex- 
clusive rights  which  can  be  granted,  or  that 
there  am  cut  many  regulative  restraints  on  civil 
action  which  may  be  imposed  by  law.  There 
are  such.  The  granting  of  patents  for  inven- 
tions and  copyrights  for  books  is  one  instance 
already  referred  to.  This  is  done  upon  a  fair 
consideration  and  upon  grounds  of  public  pol- 
icy. Society  gives  to  the  inventor  or  auuior 
the  exclusive  benefit  for  a  time  of  that  which, 
but  for  him,  would  not  or  might  not  have  ex- 
isted; and  thus  not  only  repays  him  but  encour- 
ages others  to  applv  their  powers  for  the  public 
utility.  So,  an  cxcluslre  right  to  use  franchises, 
which  could  not  be  exercised  without  legislative 
^rant,  may  be  ^ven;  such  as  that  of  construct- 
ing and  operating  public  works,  railroads,  fer- 
ries, etc.  In  such  cases,  a  part  of  the  public  duty 
is  farmed  out  to  those  wUIingtounawtoke  the 
burden  for  the  profits  inddeotaUy  ariringfrom 
It.  So,  licenses  may  be  properly  required  in  the 
pursuit  of  many  professions  and  avocations 
which  retiuire  peculiar  skill  or  supervision  for 
the  public  welfare.  But  in  such  cases  there  is 
no  real  monopoly.  The  profession  or  avocation 
is  open  to  all  alike  who  will  prepare  themselves 
with  the  requisite  qualifications  or  give  the  req- 
uisite security  for  {neservingpubltc  order;  ex- 
cept in  certain  cases,  such  as  the  sale  of  intoxi- 
cating drinks,  where  the  interests  of  society 
require  regulation  as  to  the  number  of  establish- 
ments as  weLl  as  the  character  of  those  who 
carry  them  on.  All  such  regulations  as  are  here 
eoumerated  are  entirely  competent  to  the  Leg- 
islature to  make.  But  this  conces8l<ui  does  not 
in  the  slightest  degree  affect  the  proposiUon, 
which  I  deem  a  fundamental  one,  that  the  ordi- 
nary pursuits  of  life,  forming  the  large  mass  of 
Industrial  avocations,  are  anct  ought  to  be  free 
and  open  to  all,  subject  only  to  such  general 
regulations,  applying  equally  to  all,  as  the  gen- 
eral good  may  demand;  and  the  grant  to  a 
favored  few  of  a  monopoly  in  any  of  these  com- 
mon callinnia  necessarily  an  outrage  upon  the 
liberty  of  the  citizen  as  exhibited  tn  one  of  its 
most  important  aspects,  the  liberty  of  pursuit 
But  why  is  such  a  grant  beyond  the  legisla- 
tive power  and  contrary  to  the  Constitution? 

j^.  The  14th  Amendment  of  the  Constitution, 
^'  »f ter  declaring  that  all  persons,  born  or  natural- 
ized in  the  United  States  and  subject  to  the  ju- 
risdictkin  thereof,  are  citizens  of  the  United 
States,  and  of  the  State  whertin  they  reside, 
goes  on  to  declare  that  "Ko  State  shall  make  or 
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enforce  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  State  deprive  any  person 
of  life,  liberty  or  property  without  due  process 
of  law;  nor  deny  to  any  person  within  its  Juria- 
diction  the  equsl  protection  of  the  law." 

I  hold  that  a  legislative  grant,  such  as  that 
given  to  the  appellees  in  this  case,  is  an  infringe- 
ment of  each  of  these  prohibitions.  It  abridges 
the  privileges  of  citizens  of  the  United  States; 
it  deprives  them  of  a  portion  of  their  liberty 
and  property  without  due  process  d  law  and  it 
denies  to  them  the  equal  protection  of  the  laws. 

1.  I  hold  that  the  liberty  of  pursuit,  the  ri^bt 
to  follow  any  of  the  ordinary  callings  of  life, 
is  one  of  the  privileges  of  a  citizen  of  uie  United 
States.  It  was  held  by  a  majority  of  the  court 
in  the  former  decision  of  the  SaughUr-HouM 
Cam.  16  WaU..  67  [88  U.  S.,  XXI.,  402];  that 
the  "Privileges  and  immunities  of  dtizena  ai. 
the  United  States"  mentioned  and  referred  to 
in  the  14th  Amendment,  are  only  those  privi- 
leges and  immunities  which  were  created  by  the 
Constitution  of  the  United  States  and  grew  out 
of  it  or  out  of  laws  passed  in  pursuance  of  it.  I 
then  held  and  still  hold,  that  the  phrase  has  a 
broader  meaning;  that  it  includes  those  funda- 
mental privileges  and  immunities  which  beloog 
essentially  to  the  citizens  of  every  free  govern- 
ment, among  which  Jfr.  Jtatie«  Wasninr*-~ 


enumerates  the  ri|i;ht  of  protection;  the  right  to 
pursue  and  obtain  happiness  and  safety;  the 
right  to  pass  through  and  reside  in  any  State 
for  purposes  of  trade,  agriculture,  professional 
pursuits  or  otherwise;  to  claim  the  benefit  of 
the  writ  of  habeas  corpus,'  to  institute  and  main- 
tain actions  of  any  kind  in  the  courts  of  the 
State;  and  to  take,  hold  and  dispose  of  prop 
erty,  either  real  or  personal.  Corpetd  v.  Coryeil, 
4  Wash.  (C.  C),  371.  These  rights  are  different 
from  the  concrete  rights  which  a  man  may  have 
to  a  specific  chattel  or  a  piece  of  land  or  to  the 
performance  by  another  of  a  particular  con- 
tract, or  to  damages  for  a  particular  wrong,  all  £T6S 
which  may  be  invaded  by  individuals;  they  are 
the  capacity,  power  or  privilege  of  having  and 
enjoying  those  concrete  rights  and  of  maintain- 
ing Uiem  in  the  courts,  which  capacity,  power 
or  privilege  can  only  be  invaded  by  the  State. 
These  primordial  and  fundamental  rights  are 
the  privileges  and  Immimities  of  citizens,  which 
are  referred  to  in  the  4th  article  of  the  Constitu- 
tion and  in  the  14th  Amendment  to  it.  In  the 
former  it  ii  declared  that  "The  citizens  of  each 
State  ahall  be  entitled  to  all  pbivileobb  and 
niMUNiTiES  OF  cmzENB  in  the  several  States; 
that  is,  in  the  other  States.  It  was  this  decla^ 
ration  which  JuHice  Washington  was  ex- 
pounding when  he  defined  what  was  meant  bv 
privileges  and  immunities  of  citizens.  The  14u 
Amendment  goes  further  and  declares  that  "No 
State  shall  abridge  the  privileges  and  immuni- 
ties of  citizens  of  the  United  States;"  which  in- 
cludes the  citizens  of  the  State  Itself,  as  well  as 
the  citizens  of  other  States. 

In  my  opinion,  therefore,  the  law  which 
created  the  monopoly  in  question  did  abridge 
the  privileges  of  all  other  atizens,  when  it  gave 
to  the  appellees  the  sole  power  to  have  and  main- 
tain stock  landings  and  slauf^ter-housee  within 
the  territory  named,  because  these  are  among 
those  ordinary  pursuits  and  callings  which  every 
citizen  has  a  rij^t  to  follow  If  he  will,  subject 
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of  course,  to  regulatioDa  equally  open  to  alL 
2.  But  If  it  does  not  abzlage  the  prlvOeges 
and  ImmuDitlea  of  adtizenof  theUnited  States 
to  prohibit  him  from  pursuing  his  chosen  call- 
ing, and  giving  to  otlins  the  ucludve  right  of 
pursuing  it,  it  certainly  does  deprive  him,  to  a 
certain  extent,  of  his  bberty;  for  it  takes  from 
him  the  freedom  of  adopting  and  following  the 
pursuit  which  he  prefers;  which,  as  alrea<fyiD- 
thnated,  is  a  material  part  of  the  liberty  of  the 
citizen.  And  if  a  man's  rij^t  to  bis  calllne  is 
property,  as  many  maintain,  then  those  who  had 
already  adopted  the  prohibited  pursuits  in  New 
Orleans,  were  deprived,  by  the  law  in  question, 
of  their  property,  as  wdl  as  their  llber^,  with- 
out due  process  of  law. 

8.  But  still  more  apparent  is  the  violation, 
1^  this  monopoly  law,  of  the  last  clause  of  the 
•ectioa  *'No  State  shall  denj  to  any  person  the 

Sual  protection  of  the  laws."  Ifitunotade- 
Kuvj  ^  <H  the  equal  protection  of  the  laws  to  grant 
to  one  man  or  set  of  men,  the  privilege  of  fol- 
lowing an  ordinary  calling  in  a  large  commu- 
nity, and  to  deny  it  to  all  others,  it  Is  difDcult 
to  understand  what  would  come  within  the  con- 
stitutional prohibition. 

Monopolies  are  the  bane  of  our  body  politic 
at  the  present  day.  In  the  eager  pursuit  of  gain 
they  toe  sought  In  every  direction.  They  exhibit 
themselves  m  comers  m  the  sto<^  market  and 

f)roduce  market  and  in  many  other  ways.  If.  by 
egislative  enactment,  they  can  be  carried  mto 
the  common  avocations  and  callings  of  life,  so 
as  to  cut  off  the  right  of  the  citizen  to  choose 
his  avocation,  the  right  to  earn  his  bread  by  the 
trade  which  he  has  learned:  and  If  there  Is  no 
constitutional  means  of  putting  a  check  to  such 
enormity,  I  can  only  say  that  it  Is  time  the  Con- 
stitution was  still  further  amended.  In  my 
1udj;ment,the  present  Constitution  is  amply  suf- 
ficient for  the  protection  of  the  People,  if  It  is 
fairly  interpreted  and  faithfully  enforced. 
Truecc^r.  IMbi 

James  H.MoKentier,C9erk,  Sup.  Coutt,U.  8. 

Mr,  JvaUes  Field,  concurring: 
I  concur  in  the  doctrine  declanid  In  the  opin- 
ion of  the  court,  that  the  Legislature  cannot, 
by  contract  with  an  individual  or  corporation, 
restrain,  diminish  or  surrender  Its  power  to  en- 
act laws  for  the  preservation  of  the  public 
health  or  the  protection  of  tiie  public  morals. 
This  is  a  principle  tA  vital  importance,  and  its 
habitual  observance  Is  essentisl  to  the  wise  and 
valid  execution  of  the  trust  committed  to  the 
Legislature.  But  there  are  some  provisions  In 
the  Act  of  Louisiana  upon  which  the  appellee 
relies,  that  have  not  been  referred  to,  and  which, 
from  the  interest  excited  by  the  decision  ren- 
dered when  that  Act  was  before  us  in  the 
Slavi/hter'llotm  Cases,  should  be  mentioned 
In  connection  vritb  the  views  now  expressed. 
16  WaU.,  86  [88  U.  8.,  X3X,  8M]. 

No  one  of  the  Judges  who  then  disagreed 
with  the  majority  of  me  court  denied  that  the 
States  possessed  the  fullest  power  ever  claimed 
tiy  the  most  earnest  advocate  of  their  reserved 
rights,  to  prescribe  regulations  affecting  the 
hwlth,  the  good  order,  the  morals,  the  peace 
«nd  the  safety  of  society  within  their  respective 
jimits.  When  sudi  regulations  do  not  conflict 
with  any  oonstitutioiuiu  Inhibition  is  natuzal 
ilglit,  their  validlQr  cannot  be  ■ucoowfully  om- 


troverted.  The  General  Qovemmeot  was  not 
formed  to  interfere  with  or  control  tfa«m.  No 
aid  was  required  from  any  external  authority 
for  their  enforcement.  It  was  only  for  matters 
which  concerned  all  the  States  and  which  could 
not  be  effidentiy  or  advantageously  managed 
by  them  separately,  that  a  general  and  common 
government  wasdesired.  And  the  recent  Amend- 
ments to  the  Constitution  have  not  changed  nor  r**.-! 
diminished  their  previously  existing  power  to 
legislate  respecting  the  public  healut  and  pub- 
lic morals.  But  Aough  this  povrer  rests  with 
them,  it  cannot  be  admitted  that,  under  the  pre- 
tense of  providing  for  the  public  health  or  pub- 
lic morau,  they  can  encroach  upon  rights  which 
those  Amendments  declare  shall  not  be  im- 
paired. The  Act  of  Louisiana  required  that 
the  dau|ditering  of  cattle  and  the  preparation 
of  animufoodfSrmarket  should  bedoneoutside 
of  the  limits  of  the  City  of  New  Orleans.  Itwas 
competent  to  make  this  requirement  and,  fur- 
thennore,to  direct  that  the  animals,  before  being 
slaughtered,  should  be  inspected,  In  order  to 
detenoine  whether  they  were  in  a  fit  condition 
to  be  prepared  for  food.  The  dissenting  Judges 
in  the  SiauffhteT'MouM  Cam  found  no  fault 
with  these  pcovIaiODS  but,  on  the  contrary,  ap- 
proved of  uiem.  Had  the  Act  beoi  limited  to 
them,  there  would  have  been  no  dissent  from 
the  opinion  of  the  majority.  But  it  went  a  groat 
way  beyond  them  It  created  a  Corporation, 
ana  gave  to  It  an  exclusive  right  for  twenty- 
five  years  to  keep,  within  an  area  of  1,145  square 
miles,  a  place  where,  alone,  animals  intended 
for  slaughter  could  be  landed  and  sheltered  and 
where,  done,  thqr  could  be  slaus^itered  and 
their  meat  prepared  for  market  It  is  difDcult 
to  understand  now.  In  a  district  embracing  a 

Sopulation  of  a  quarter  of  a  million,  any  con- 
itions  of  health  can  require  that  the  prepara- 
tion of  animal  food  should  be  intrusted  to  a 
single  conioration  for  twenty-five  years,  or  how 
in  a  district  of  such  extend  there  can  be  only 
one  place  la  which  aninuda  can,  with  safety  to 
the  public  health,  be  sheltered  and  slaughtered. 
In  the  grant  of  these  exclusive  privil^ea,  a  mo- 
nopoly of  an  ordinary  employment  and  busi- 
ness was  created. 

A  monopoly  is  defined  "to  be  an  Institution 
or  allowance  from  the  sovereign  power  of  the 
State,  by  grant,  commission  or  otherwiae.  to 
any  person  or  corporation,  for  the  sole  boyuig, 
selling,  making,  working  or  using  of  anyuiing 
whereby  any  p^soo  or  persons,  bodies  politic 
or  corporate,  are  sought  to  be  retrained  of  any 
freedom  or  liberty  they  had  before,  or  hindered 
In  their  lawful  trade."  All  grants  of  this  kind 
are  void  at  common  law,  beouise  they  destroy 
the  freedom  of  trade,  discourage  labor  and  in- 
dustry, restrain  persons  from  getting  an  honest  [7663 
Uvdinood  and  put  it  In  the  power  of  the  grant- 
eee  to  enhftDceOie  price  of  commodities,  Theiy 
are  void  because  they  Interfere  with  the  UberQ^ 
of  the  individual  to  puisaa  a  lawful  trade  or 
enoploymenL 

The  oppressive  natiuv  of  the  principle  upon 
which  the  monopoly  ben  was  granted  will  more 
clcai-ty  appear  if  It  DC  applied  to  oOier  vocations 
than  that  of  keepii^  catUe  and  of  preparing 
animal  food  for  market;  to  the  ordinary  trades 
and  callings  of  life,  to  the  making  ol  l»ead.  the 
raidng  <d  vegetables,  the  manufacture  of  shoes 
and  hats  ancl  other  articles  of  daily  use.  The 
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granting  of  an  excludTc  right  to  engage  in  such 
vocations  would  be  repudiated  in  all  commu- 
nities as  an  Invasion  of  common  right  The 
State,  undoubtedly,  may  require  many  kinds  of 
business  to  be  curled  an  o^ond  toe  thickly 
settled  portions  ot  a  city  oc  even  entirely 
witlutut  its  limits,  especially  when  attendant 
odora  or  noises  affect  the  health  or  disturb  the 
peace  of  the  neighborhood;  but  the  exercise  of 
this  necessary  power  does  not  warrant  granting 
to  a  particular  class  or  to  a  corporation  a  mo- 
nopoly of  the  business  thus  removed.  It  may 
be  that,  for  the  health  or  safety  of  a  city,  the 
manufactnre  of  beer  or  soap,  or  fheimelnngof 
ores  or  the  costin  e  of  nmchmeir  should  be  car^ 
ried  on  without  its  limits,  yet  it  would  hardly 
be  contended  that  the  power  thus  to  remove  the 
budness  beyond  certain  limits  would  authorize 
tiie  granting  of  a  monopoly  of  it  to  any  one  or 
more  persons.  And  if  not  a  monopoly  in  busi- 
ness of  this  character,  bow  can  a  monmwly  for 
like  reasons  be  granted  in  the  business  of  prepar- 
ing animal  food  for  market  or  of  yarding  and 
sheltering  cattle  intended  for  slaughter? 

As  in  our  intercourse  wiUi  our  fellow-men 
certain  principles  of  morality  are  assumed  to 
exist,  without  which  society  would  be  impossi- 
ble, so  certain  Inherent  rights  lie  at  the  founda- 
tion of  all  govemmental  action,  and  upon  a 
recognition  of  them  alone  can  free  institutions 
be  maintained.  These  inherent  rights  have 
never  been  more  happily  expressed  than  in  the 
Declaration  of  Independence,  that  new  evaneel 
of  liberty  to  the  people:  "We  hold  these  truths 
to  be  self-evident,"  that  is,  so  plain  that  their 
truth  is  recogoized  upon  their  mere  statement, 
[T5T]  "  that  all  men  are  endowed;"  not  by  edicts  of 
Emperors  or  decrees  of  Parliament  or  Acts  of 
Congress,  but  "  by  tiicir  Creator,  with  ceitain 
f  nallenabio  rights  that  is,  rights  which  cannot 
be  bartered  away  or  given  away  or  taken  away 
except  In  punisfanieut  of  crime;  "and  that 
among  these  are  life,  liberty  and  the  pursuit  of 
happiness,  and  to  secure  these, "  not  grant  them 
bat  secure  them,  "  governments  are  instituted 
among  men,  deriving  their  just  powers  from 
the  consent  of  tbesovemed. 

Among  these  Inaficnable  rights,  as  proclaimed 
in  that  great  document,  ie  the  r^t  of  men  to 
pursue  thdrhappinesLb^  which  is  meant  the 
right  to  pursue  any  lawful  boriness  or  vocation, 
In  any  manner  not  inconsistent  with  the  equal 
rights  of  others,  which  may  increase  their  pros- 
perity or  develop  their  faculties,  so  as  to  give 
to  them  their  bluest  enjoyment. 

The  common  business  and  callings  of  life, 
the  ordinary  trades  and  pursuits,  which  are  in- 
nocuous Id  themselves  and  have  been  followed 
In  all  communities  from  time  immemorial, must, 
therefore,  be  free  in  this  country  to  all  alike 
upon  the  same  conditions.  Tlie  right  to  pursue 
them,  without  let  or  hindrance,  except  that 
which  is  applied  to  all  persons  of  the  same  age, 
sex  and  conditiOD,  la  a  distinguishing  prtvOwe 
of  dtlzena  of  the  United  Statu,  and  an  essential 
dement  of  that  freedom  which  they  daim  as 
their  birthright 

It  has  been  well  said  that,  "The  property 
which  every  man  has  in  his  own  labor,  as  it  is 
Uie  original  foundation  of  all  other  property,  so 
It  Is  the  most  sacred  and  inviolable.  The  patri- 
mony  of  the  poor  man  lies  In  the  strength  and 
111  V,  & 


dexterity  of  his  own  hands,  and  to  hinder  his 
employing  this  strength  and  dexterity  In  what 
manner  he  thlnta  proper,  without  injuiy  to  his 
neighbor,  is  a  plain  violation  of  this  most  sacred 
property.  It  Is  a  manifeM  encroachment  upw 
the  just  llb^y  both  of  the  workman  and  of 
those  who  might  be  disposed  to  employ  bim. 
As  it  hinders  the  one  from  working  at  what  he 
thinks  proper,  so  it  hinders  the  others  from  em- 
ploying whom  thev  think  proper."  Adam 
Smith,  Wealth  of  Nations,  bk.  1,  ch.  10. 

In  this  country  it  has  sddom  been  hdd  and 
never  In  so  odious  a  form  as  is  here  claimed,  rmga-, 
that  an  eatin  trade  and  budness  could  be  taken  '  **^-' 
from  dtizens  and  vested  in  a  single  corporation. 
Such  legislation  has  been  regarded  evervwhera 
else  as  inconsistent  with  dvil  liberty.  That  ex- 
ists only  where  every  individual  has  tiie  power 
to  pursue  his  own  happiness  according  to  his 
own  views,  unrestrained  except  by  equal,  just 
and  impartial  laws.  The  Act  of  Louisiana  com- 
pelled more  than  a  thousand  persons  to  abandon 
their  r^^nhr  business  and  to  surrender  It  to  a 
Corporation  to  which  was  given  an  exclusive 
right  to  pursue  It  for  twenty-five  years.  What 
was  lawful  to  these  thousand  persons,  the  day 
before  the  law  took  effect,  was  unlawful  the 
day  afterwards.  With  what  Intense  indignation 
would  a  law  be  regarded  that  Aould,  in  like 
manner,  turn  over  the  common  trades  of  the 
community  to  a  single  corporation.  I  cannot 
believe  that  what  is  termed  in  the  Dcdaration 
of  Independence  a  God-given  and  an  inalienable 
right,  can  be  thus  mtiilessly  taken  from  the  dti- 
zen,  orthat  there  can  be  any  abridgment  of  that 
right  except  by  regulations  alike  afFecting  all 
peraons  of  the  same  age,  sex  and  condition.  It 
cannot  be  that  a  State  may  limit  to  a  specified 
number  of  its  people,  the  nght  to  practice  law, 
the  right  to  practice  medicine,  the  right  to 
preach  the  goc^,  the  right  to  till  the  sou  or  to 
pursue  particular  business  or  trades,  and  tihus 
pared  out  to  different  parties  the  various  voca- 
tions and  callings  of  life.  The  1st  section  of  the 
14th  Amendment  was,  among  other  things,  de- 
signed to  prevent  all  discriminating  legislation 
for  the  benefit  of  some  to  the  disparagement  of 
others,  and  when  riefatly  enforced  as  other  pro- 
hibitions upon  the  mate,  not  by  legislation  of  a 
penal  nature  but  through  the  courts,  no  one  will 
cmnplain.  The  disfranchising  provisions  of  the 
8d  section  naturally  created  great  hostility  to 
the  whole  Amendment  They  were  regarded  bv 
many  wise  and  good  men  as  impolitic,  harsh 
and  cruel;  and  the  manner  in  which  the  latsec* 
tion  has  been  enforced  by  pend  enactments 
against  legislators  and  Governors  has  engen- 
dered wide  spread  and  earnest  hostility  to  It 
Communities,  like  individuals,  resent  even  fa- 
vors ungradously  bestowed.  The  appropriate 
mode  ef  enforcing  the  Amendment  is,  in  my 
judgment,  that  which  has  been  applied  to  other 
previously  existing  constitutional  prohibitions, 
such  as  the  one  against  a  State  passing  a  law  [759] 
impdring  tiie  obligation  of  contracts  or  a  bDl  <tf 
attainder  or  an  ex  pott facto  law.  The  only  pro- 
visions deemed  necessary  to  annul  legislation  of 
this  kind  have  been  such  as  fadlitated  proceed- 
ings for  that  purpose  In  tiie  courts;  no  other  can 
be  appnniriate  walnst  the  action  of  a  State. 
Thus  enforced,  there  would  be  littie  objection 
to  the  provisiona  <tf  the  1st  section  of  the 
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Amendment,  No  one  would  object  to  the  clause 
forbidding  a  State  to  abridge  the  julvUegeB 
and  hnmnnlto  <tf  citizenB  of  the  United  Btam^ 
that  is,  to  take  vmj  or  impair  their  fonda- 
mental  iliB^ts.  No  one  would  object  to  the 
clanae  which  declares  that  no  State  mall  deprive 
any  person  of  life,  liberty  or  property  without 
due  process  of  law,  nor  to  the  provision  which 
declares  that  no  State  sh^  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of 
the  lawa.  £f  the  Ist  section  of  the  Amendment 
is  thus  allied  as  a  restriction  against  the  im- 
pairment of  fundamental  rights,  it  will  not 
transfer  to  the  Federal  GoTemment  the  protec- 
tion of  all  private  rights,  as  U  sometimes  sup- 
pMod,  anymore  than  the  inhibition  against  im- 
pairing the  obligation  of  contracts  transfers  to 
the  Federal  Government  the  cognizance  of  all 
contracts.  It  does  not  limit  the  subjects  upon 
which  the  States  can  legislate.  Upon  every 
matter,  in  relation  to  wUch  previously  to  its 
adoption  they  could  have  acted,  they  may  still 
act.  They  can  now,  as  then,  legislate  to  pro- 
mote health,  good  order  and  peace,  to  dev^op 
their  resources,  enlarge  their  industries  and 
advance  their  prosperi^.  It  only  inhibits  dis- 
criminating and  partial  enactments,  favoring 
some,  to  tfaeimpaizment  of  the  rights  of  others. 
The  principal,  if  not  the  sole,  purpose  of  its 
pohibitions  is  to  prereirt  any  arUtrary  Invasion 
by  state  aothori^,  of  tiie  n^ts  of  person  and 
property,  and  to  secure  to  everyone  the  ri^t  to 

Jiursue  nis  happiness,  unrestrained,  eniept  by 
ust,  equal  and  impartial  laws. 
The  Ist  section  of  the  Amendment  is  stript  of 
all  its  protective  force,  if  its  api^cation  belim- 
ited  to  the  privileges  and  immnnitiesofcitixena 
of  the  United  States  as  distingaished  from  citi- 
zens of  the  States,  and  thus  its  prohibition  be 
extended  only  to  the  abridgment  or  Impairment 
of  such  ri^ts,  as  the  right  to  come  to  the  seat 
[760]  of  goveniment  to  secure  any  claim  they  may 
have  upon  that  government,  to  transact  any 
business  with  it,  to  seek  its  protection,  to  share 
its  offices,  to  engage  in  administering  its  fimc- 
tlons,  to  have  tree  acceaa  to  ita  aeapcft^  to  de- 
mand its  care  and  protection  over  life,  liberty 
and  property  on  the  hif^  seas  or  within  the  ju- 
risdiction of  a  foreign  eoverament,  theri^tto 
peaceably  assemble  and  petition  for  redress  of 
grievances  and  the  right  to  use  the  navigable 
waters  of  the  United  States,  which  are  specified 
in  the  opinion  in  the  8taiighter-M<nm  Cata  as 
the  special  rights  of  sucfa  citizens.  If  thus 
limited,  nothing  was  accomplished  bv  adopting 
it.  The  States  could  not  previously  nave  inter 
fered  with  these  privileges  and  immunities  or 
any  other  privileges  and  Immunities  which  citi- 
zens enjoyed  under  the  Constitution  and  laws 
of  the  United  States.  Any  attempted  Impair- 
ment of  them  could  have  been  as  successfully 
resisted  then  as  now.  The  Constitution  and 
laws  of  the  United  States  wen  as  mudi  then  as 
now  the  supreme  law  of  the  land,  which  all  offi- 
cers of  the  State  Qovemments  were  thai,  as 
now,  bound  to  obey. 

Whilst,  therefore,  I  fully  concur  In  thededs* 
ion  of  the  court  tiiat  It  was  entirely  competent 
for  the  Stale  to  annul  the  monopoly  features  of 
the  original  Act  incorporating  the  plaintifl,  I 
am  of  opinion  that  the  Act,  in  creating  the  mo- 
nopoly in  an  ordinary  employment  and  bust- 


ness,  was  to  that  extent  against  oomzoon  ririr 
and  void, 
^nnieeopr.  Test: 

Janus  HJfaKeony,  Gtek.  Sup.  CaaxU  XS.  8 

Otted-a  K.  W.  Bep.,  B81. 


In  the  Matter  of  JOHN  HTTZ,  PeHtioim. 

(See  B.  a.  Beporter'B  ea.,768-7«8L) 

ITKt ^ certiorari— wAmdlnUM  tofortignag&M 
— not  a  wrft  of  right. 

L  Ac  appIicatlOD  for  a  writ  of  certiorari,  com- 
manding an  Inferlnr  court  to  cerMfy  to  thfB  r<iurt 
an  Indictment  In  Didl  ooni-t,  no  thi'  ^r'  urgii  ibaX 
when  the  indlotmeuf.  H-ua  nica  the  pcmiii  In'IJcted 
was  the  poUtica]  agoniora  t'-rct^u  ^ovurumv [iL,wlU 
be  denied  where  11  i:ii^>p(!^ni  thiit,  bi-f  ora  tbe  InaJcU 
ment  was  filed,  hewnsin  ^iiip=tf'il  bv  Ihffie-^veriiiiieDt 
to  resign  and  did  n-l^Mi,  mvl  therccr.rds  r^t  the  De- 
partmeDt  of  State  -h'lw  ri>jl  hing  in  rt.'kiitni  to  hia  re- 
lations to  the  tJnltt  <  I  sftbtii.  '  }(^'i'|.t  ii  lriiir'l  of  ibe 
privilege  to  him  of  a  lr<--r  ■■■mry  ■.■f  g'••J'^lA  impriried 
for  his  US& 

&  The  writ  of  certiorari,  ,when  applied  for  bv  a 
defendant,  is  not  a  writ  of  right,  but  Is  dlsotetlon- 
ary  with  tm  court. 

[No.  12,  Orig.l 
Arywd  Mar.  4,  S,  IS84.   Decided  Ma^  8, 1884. 

PETITION  for  a  writ  of  egrtiorari. 
The  histoty  and  facts  of  the  case  ^)pear  * d 
the  opinion  of  the  court. 

Metan.  Benjamin  F.  Butler  and  O.  D. 
Baxrettf  for  petitioner. 

Mettrt.  A.  S.  WorChlncton  and  R.  Ron 
Pevrj*  for  the  United  States,  emtro. 

Mr.  CM^JiuUeeWmii^  delivered  the  opin- 
ion of  the  court: 

This  Is  an  application  by  Mr.  John  Hits 
for  a  writ  of  certiorari  commanding  the  Su- 
preme Court  of  the  District  of  Columbia  tocer 
tify  to  this  court  an  indictment  and  the  pro- 
ceedings thereimder  against  him  in  that  court, 
on  the  ground  that  when  the  indictment  vras 
filed  and  when  the  offenses  therein  charged  were 
oommitted,  he  was  the  diplomatic  representa- 
tive of  the  Swiss  Confederation,  duly  accredit- 
ed  to  and  received  and  recognized  by  the  United 
States,  under  the  title  of  Political  Afent.  The 
indictment  was  filed  on  the  17th  of  June,  1881. 

From  the  return  which  has  been  made  to  the 
rule  to  show  cause,  it  appears  that  the  indict- 
ment is  for  an  offense  against  the  provisions  of 
section  SaOO  of  the  Revised  Statutes  alleged  to 
have  been  committed  by  Mr.  Hltz  wUSe  and  aa 
president  of  the  German-AmeHoan  National 
Bank  of  Washington.  It  also  aTOean  that  ha 
was  for  many  years  the  Consul  General  of  the 
Swiss  Confederation  within  the  United  States, 
and  that  on  the  26th  of  February,  1868,  he  was 
accredited  to  the  United  States  by  the  same 

Svemmmt  as  FC»Utical  Agent.  On  the  80th  of 
ly,  1881,  he  was  requested  by  the  Swiss  Con- 
federation to  resign  both  these  offices,  and  this 
he  did  on  the Ifith of  June.  OntheSOthof  June 
his  rnignations  were  accepted. 

Preciselv  what  the  relations  of  Mr.  Hltz  to 
the  United  States  were,  as  Political  Agent  oS 
the  Swiss  Confederation,  we  have  not  been  ad* 
vised;  and  on  application  to  the  Department  itf 
Slate,  made  on  the  mggestion  of  the  court  by 
the  counad  in  this  proceedlngiire  an  Infomwa 

Hi  U.  & 


Digitized  by 


Google 


1SS8.   CiTTAnCo.  cvBiiiFBAHCiaooT.  SOOTT.  EiLUAHT.  BBBDraBAUS.  768, 788;  798, 799 


that  the  records  of  tbeDepartment  show  nothing 
upon  tills  subject  except  a  letter  from  him  under 
date  of  Alarch  80,  18G8,  Inclosing  his  letter  of 
credence  and  soliciting  an  interview  with  the 
Secretary  of  State  for  Its  formal  presentation; 
the  answer  of  Secretar;^  Seward  according  such 
an  interview  and  fixing  the  3d  of  April  as  the 
time;  and  a  letter  from  Secretair  fish  .to  Mr. 
[T68j  Hitz,  under  date  of  June  38,  1670.  informinjg 
him  that  he,  the  Secretary,  did  not  find  in  his 
relations  to  the  United  States  any  ground  for 
continuing  the  privilege  to  him  ot  a  free  entry 
<rf  eoods  imported  for  liis  uae. 

Under  Vim  aTeumitanee$,  ai  the  writ  of  cer- 
tiorari, when  applied  for  by  a  defendant,  is  not 
a  writ  of  right,  out  discretionaiy  with  the  court 
(Bac.  Abr.,  O/rUorari,  A),  m  deny  thit  appUeO' 
Uon,  leaving  the  parties  to  sach  remedfes  aa 
they  may  be  entitled  to  elsewbneor  under  any 
other  form  of  proceeding. 
Time  oopy.  Test:  _ 
James  H.  ICcKenner,  CSeiA,  8a^  Court,  U.S. 


CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO AND  J.  8.  DYER,  Ftfa.  in  £hrr., 
«. 

JANE  SCOTT. 
:See  8.  a.  Barter's  ed.,  788,788.) 

Betievj  qf  Hated^ree. 

Where  the  only  question  decided  by  the  State 
Court  was  "  wfaeui^,  after  tbe  conquest  and  be- 
fore the  Incorporation  of  tbe  City  of  Ban  Francisco, 
or  the  adoption  of  tbe  Contitttutlonof  Oollfomla,  a 
pueblo  ot  ban  Franclsoo  could  make  a  valid  mmt  of 
pueblo  lands,"  wbicb  Is  a  guestJon  of  general  pubUo 
bw,  its  deowoa  Is  not  reviewable  In  uls  ooun. 
[No.  816.1 

Submitted  Jan.  IS,  1884.     DeetdedXayS,  IS84. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  California, 
The  complaint  In  this  case  was  filed  in  the 
District  Court  of  the  Fourth  Judicial  District 
ct  Califomia,  by  the  defendant  in  error,  to  en- 
Join  tbe  defendants  from  opening  and  grading 
a  certain  street  ovee  lana  in  San  Francisco 
claimed  by  her. 

The  court  found  for  the  complainant  and 
entered  a  decree  in  her  favor. 

This  decree  luving  been  affirmed,  on  appeal, 
by  tlie  court  below,  54  Cal.,  4S0,  tbe  defend- 
ants sued  oat  this  writ  of  error. 

Mam.  Harn-I.  Thornton,  John  L.  Ifw- 
fhy,  William  (X-aig  and  /,  if.  Meredith,  for 
plaintifla  in  error. 

Mr.  Sida^  V.' Smith.  JTr..  for  d^endant 
In  error. 

Mr.  Chief  JugHee  Wolte  deUvered  tbe  opin- 
ion of  the  court: 

There  fs  no  fedend  question  In  this  case.  The 
right  of  Bui  Francisco  under  the  Treaty  of 
Quadalupe  Hidalgo  to  the  lands  in  dilute  as 
puebto  lands  Is  not  denied.  Precisely  what  that 
right  was  may  not  be  easy  to  state.  Mr.  Juetiee 
Pield,  speaking  for  the  court,  said,  in  Totm- 
midv.  Qreeles,  5  Wall.,  886  [73  U.  8.,  XVUL., 
849],  "It  was  not  an  Indefeaable  estate:  owners 
ship  of  the  lands  in  the  puebloe  could  not  In 
[769]  strlctn«8s  be  afflinud.  It  amounted^  In  truth, 
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to  little  more  than  a  restricted  and  qualified 
right  to  alienate  portions  of  the  land  to  its  in- 
habitants^ for  building  or  cultivation,  and  to  use 
the  remamder  for  commons,  for  pasture  lands 
or  as  a  source  of  revenue  or  for  ouicr  purposes. 
This  right  of  disposIUon  and  use  was,  in  all 
particulara.  subject  to  the  control  of  the  gov- 
ernment of  the  countiT."  This  definition  was 
accepted  aa  substantially  accurate  in  Qritar  v. 
McDowS.  6  Wall.,  873  [73  V.  S.,  XVIII.,  865], 
and  PtUmerv.  Low,  98  U.  S.,  16  fXXV.,  64]. 

The  Act  of  July  1.  1864,  eh.  194,  sec.  6,  18 
Stat,  at  h.,  8SS,  simply  released  to  the  City  all 
the  rig^t  and  title  of  the  United  States  In  tbe 
lands  *  Hoaiaey  v.  San  Frandeeo,  94  U.  S.,  S 
rXXI  V. ,  S4],  and  thus  perfected  theincomplete 
Mexican  title  for  tbe  uses  and  purposes  spe<^ed. 
Palmer  v.  Low  (supra).  Its  effect  was  to  sur- 
render all  future  control  of  the  United  States 
over  the  disposition  and  use  of  the  property  by 
the  aty. 

The  only  controversy  in  this  case  is  to  the  ef- 
fect of  the  alcalde  grant  oi  pueblo  title;  and 
the  precise  questkm  submitted  to  tiie  Supreme 
Court  of  tlie  State  for  detennfnatlon  was, 
"whether,  after  the  conquest  *  •  *  and  be- 
fore the  incorporation  of  the  Citv  of  San  Fran- 
cis^ and  before  the  adoption  01  the  Constitu- 
tion of  the  State  of  Califomia,  a  person  exer- 
cising the  functions  of  an  alcalde  of  thepueblo 
of  San  Francisco  *  *  *  could  make  a  valid 
grant  of  pueblo  lands,  as  such  officers  had  been 
before  such  conquest  accustomed  to  do,"  and, 
if  so,  what  would  be  the  effect  of  such  a  grant? 
This  does  not  depend  on  any  legislation  of  Con- 
gress nor  on  the  terms  of  the  Treaty,  but  on  the 
effect  of  the  conquest  upon  the  powers  of  local 

etvemracnt  in  Uie  pumo  under  the  Mexican 
ws.  That  is  a  question  of  general  public  law, 
as  to  which  the  decisions  of  the  state  court  are 
not  reviewable  here.  Thishas  been  many  times 
decided.  Ddmat  v.  In$.  Co.,  14  Wall.,  661  [81 
U.  8.,  XX.,  7071;  Tarter  v.  Keadi,  15  Wall., 
68  [83  U.  8.,  XXI.,  83];  In$.  Co.  v.  Emdren, 
93  U.  S.,  386  [XXin.,  709];  Dugger  v.  Boeoek, 
104  U.  S.,  696tXXyi.,  8461;  AUeny.  McVeigh, 
107  U.  S.,  488  [XXVn.,  573]. 

Rfollma  that  tee  have  nejuriadietionf  and  the 
writ  erf  error  ie  ^miamL 
^bueeopy.  Test: 

James  H.  MoKomayt  Clark,  Sup.  Oonrt,  U.  B. 


JOHN  O.  EILLIAN  bt  al..  Trustees  of  the 
Gebhan  Evabobxjcal  Concordia  Chobch, 
Apple., 

SL 

JOHN  W.  EBBINOHAUS,  Tmstea 
(See  S.  C  Reporter's  ed.,  786, 799.) 
Mandate — when  amended. 

Where  tbe  mandate  from  tbis  court  to  tbe  court 
below  was  erroneous  as  to  the  title  of  tiie  cause.  It 
will  be  recalled  and  a  nev  one  Issuod  correctly  da- 
Borlblng  the  title. 

[No.  m] 

Argved  Apr.  tl,  3S84.      Ifeetded  Ma^  6, 18S4. 

APPEAL  from  the  Suiweme  Court  of  the  Dis- 
trict of  Columbia. 
On  motion  to  omrrect  a  mandate. 
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For  the  report  of  the  optnkmof  thiioouxtcm 
the  merits,  see  arOe,  246. 

Mutn.  Hsary  WIm  Oameit  and  Omwa^ 
JBobinton,  Jr.,  for  appellants. 

Mutn.  F.  P.  Cuppj  and  P.  B.  J3]/9,  tot 
appellee. 

3fr.  Chi^  JutUee  Wmlt«  ddlveted  Oieopln- 

fon  of  the  court: 

This  suit  was  brought  against  the  Trustees  of 
the  German  ETangelical  Concordia  Churchj^en 
in  possession  of  the  premises  in  dispute.  They 
answered  bj  that  name,  setting  up  their  title  to 
the  property  and  their  daim  to  the  possession. 
The  record  diowi  a  notice  by  Ebbinghaus,  the 
[799]  appellee  and  complainant  below,  to  the  Trustees 
of  the  German  Evangelical  Lutheran  Concordia 
Church.  The  final  decree  was  against  the  "Trust- 
ees or  authorities  of  the  said  Concordia  Church, 
whether  under  the  name  of  tlie  Trustees  of  the 
German  Evangelical  ConcoMia  Church,  or  un- 
do: the  name  of  the  Trustees  of  the  German  Lu- 
theran Evangelical  Concordia  Church."  The 
Trustees  app^cd ,  but  In  their  appeal  bond  they 
described  themselves  as  Trustees  of  the  German 
Lutheran  Evangelical  Concordia  Church.  The 
case  was  entered  here  prompUy  and  docketed 
in  the  name  of  Jokn  Q.  KiUian  et  al.,  Tnutm 
of  the  Oerman  Lutheran  Emngdical  Ooneordia 
Chureh,  AppdUtnta,  v.  John  W.  Mbinsfhavt, 
THufaf.  Both  parties  an)eared  and  argued  the 
case,  as  presented  by  the  record,  on  tta  merits. 
No  objection  was  made  to  the  form  of  the  ap- 
peal. A  mandate  which  was  sent  to  the  court 
below  described  the  appeal  as  "Taken  by  John 
G.  Kmian  et  al..  Trustees  of  the  German  Luth- 
eran Evangelical  Concordia  Church."  As  in 
this  tl^re  was  error,  the  mandate  has  been  re- 
called, and  w  now  order  that  a  neu  mandate  u- 
mtodmiriiing  the  eatue  bdoto  as  between  John  W. 
Ebbinghaus,  Trustee,  complainant,  and  John 
G.  Eillian  e(a/.,  Trustees  of  the  Gorman  Evan- 
gelical Concordia  Church,  and  August  Sievers 
«t  al.,  Tnistees  of  the  First  Beformed  Church, 
defendants.  Equity,  No.  0688,  and  the  appeal 
as  "  Taken  by  John  G.  Killian  et  at..  Trustees 
of  the  German  Evangelical  Concordia  Church." 
VrMcapj.  Test: 

James  fl.  SfoKraner,  Clerk,  Sup.  Court,  V.  B. 


CT70]  NANCT  A.  EDIUNGTON.  IndlviduaOy  and 
as  Exrx.  of  Jambb  H.  Eobuigton,  Deceaaed, 

J.  W.  JEFFERSON  m  al. 

(SeeaCBeporterTsad.,  nO-nUL) 

Bntete  ^  motion  to  romamdwamto  &att  (hurt 
—when  right  to  rmoM  omw  eeatet— amend- 
mont  cffleadingi. 

1.  Where  the  petition  tor  remoral  of  a  cause  was 
filed  too  late,  and  the  motion  to  remand  the  cause 
to  the  State  Court  was  denied,  that  error  may  be 
oorrected  In  this  oourtafter  final  detvee  t>elow. 

Z.  WberealltheoooteetliivdefendaiitBtotbeorlgl- 
nal  oomplalnt  have  filed  answers  wbloh  oontalned 
no  couoierclaim  orset-offond  the  issues  are  com- 
plete, the  next  term  thereafter  ts  the  last  term  at 
which  a  removal  can  be  asked  for,  whether  the 
plendlnesareBUbsequcntlr  amended  and  now  laues 
raised  or  not. 

£94 


8.  *naniwt'*"*^t"ftM™'g|nalnltwMntsiinatiiia 
no  new  rlcbt  of  removal. 

[No.  844.] 

Argwd  Apr.      »S,  3S84.  Decided  MapS,  1884. 

APPEAL  from  the  District  Court  of  theUnited 
States  for  the  Eastera  District  of  Arkan- 

saa. 

The  history  and  facta  ot  the  case  appearla 
the  opinion     the  court. 

Mmn.  A.  H.  Garland*  IT.  Ml  Seee  and 
John  B.  Driver,  for  ^pellant. 

Mmrt.  D.  E.  Myers  and  Wm.  M.  Bnted, 
for  appellee. 

Mr.  OhitfJiutiee  Walte  delivered  Oie  opin- 
ion of  the  court: 

In  the  view  we  take  of  this  case,  it  is  only 
necessary  to  consider  the  following  facts: 

James  H.  Edrington  and  J.  T.  Jeftersou  were 
partners  in  business  at  Memphis,  Tennessee. 
Upon  the  dissolution  of  the  firm,  on  or  about 
the  19th  of  March,1874,  Edrington  and  his  wife, 
who  is  the  appellant  in  this  case,  conveyed 
certain  lands  In  Arkansas,  known  as  the 
Whitmore  and  Fain  plantations,  to  John  W. 
JefFerson,  a  brother  of  J.  T.  Jefferson,  In 
trust  to  secure  the  payment  of  fourteen  notes, 
amounting  In  the  (tfgregate  to  $28,764.21,  exe- 
cuted by  James  HTEdrington  to  the  trustee 
for  the  oeneflt  of  some  of  Uie  creditors  of  the 
firm  whose  namea  were  set  out  in  a  schedule  at- 
tached.  By  the  terms  of  the  trust,  the  trustee  [771] 
was  empowered  to  advertise  and  sell  the  prop- 
erty, if  default  should  be  made  in  the  payment 
of  the  notes.  James  H.  Edrington  died  on  the 
13th  of  August,  1874,  having  made  a  will,  by 
which  he  devised  his  property  to  his  widow, 
for  certain  purposes,  and  appointed  her  the  ex- 
ecutrix. The  will  was  admitted  to  iffobate,  and 
letters  testamentary  granted  to  Hn.  Edrington 
on  the  8lst  of  AugasL 

On  the  2d  of  December,  1874,  Jobs  W.  Jef- 
feraon,  the  trustee,  advertised  the  trust  prop- 
erty for  sale  on  the  2l8t  of  January,  1875, 
for  default  In  the  payment  of  the  notes.  On 
the  11th  of  Decemoer,  Mrs.  Edrington,  in  her 
own  right  and  as  executrix,  began  this  suit  in 
the  Circuit  Court  of  Mississippi  County,  Arkan- 
sas, against  John  W.  Jefferson,  the  trustee, 
John  Matthews,  George  W.  L.  Crook,  and 
Emily  K.  Hazard  and  John  Hazard,  adminis- 
trators of  James  H.  Hazard,  deceased,  to  en- 
Join  the  sale  and  obtalo  a  settiementof  the  part- 
nership accounts;  the  allegations  being,  among 
others,  that  the  deed  at  truat  vai  jnocured  br 
the  frwid  of  J.  T.  Jefferacm,  vben  James  H.  Ed- 
rlngton  was  sick  and  Incapable  of  transacting 
bumness,  and  that  In  equity  J.  T.  Jefferson 
ibould  pay  the  debts  secured  thereby.  Hat- 
thews  and  the  representatives  of  James  H.  Haz- 
ard, were  made  parties  as  the  holders  of  prior 
Incumbrances  on  the  trust  proper^.  Among 
other  allegations  in  the  bill  was  one,  to  the  effect 
that  the  trustee  advertised  the  sale  at  the  insti- 
gation of  J.  T.  Jefferson,  rather  than  of  the 
creditors  who  were  the  beneficiaries  under  the 
trust.  On  the  filing  of  the  bill,  a  preliminary 
injunction  was  granted  and  served  mi  the 
trustee. 

No  summons  was  issued  or  served  on  any 
of  the  defendants,  but  on  the  first  (rf  Uarcb, 
1875,  John  W.  Jefferson  and  J.  T.  Jeffenon 
both  «4;>peared  and  filed  separate  amweralotiie 
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oomplaint,  In  which  (hey  met  all  the  cbanes  in 
the  oiU  and,  *mfttig  other  things*  allwea  that 
the  prior  incambrances  had  been  imu£  Each 
answer  coodnded  with  a  praver  in  the  usual 
form,  that  the  respondent  be  dtemieaed  with  his 
costs.  On  the  8d  of  March  the  defendant,  John 
Matthews,  was  appointed  receiver  of  the  ^p- 
erty.  At  the  same  time  the  bill  was  dismissed 
as  to  Crook;  and  the  Washington  Fire  and  Ma- 

[T7S]  rine  Insurance  Companr,  the  Planters'  Insur- 
ance Ccmnany,  J.  0.  Ward  &  Co.,  Appleton 
Noyes  &  Co,,  and  the  North  America  tie  Com- 
pany, creditors  of  Edrington  and  Jefferson  and 
beneficiaries  under  the  trust  were,  on  motion, 
admitted  as  defendants  in  the  suit,  and  given 
twenty  days  to  file  their  answers  and  cross- 
bills. On  the  4th  of  March,  1875,  the  cause  was 
continued  by  consent  of  paities  until  the  next 
Tenn.  At  the  September  Term,  187S,  F.  Bank- 
smith  &  Co.,  and  Taylor  Brothers,  other  credit- 
ors  and  beneficiaries,  were  admitted  as  defend- 
smta,  and  they,  with  the  other  creditors  who 
bad  been  admitted  before  were  allowed  ninety 
days  to  answer  and  file  croes-bills.  Several  ot- 
ders  connected  with  the  administration  of  the 
cause  were  passed  at  this  Term  on  moUon  of 
the  different  parUen  It  does  not  ^>pear  from 
the  record  that  the  orij^nal  cmnpMnt  was  ever 
amended  so  as  to  name  the  Inlerrening  creditors 
as  defendants  or  to  make  any  charges  against 
them,  other  than  such  as  were  contuned  in  the 
complaint  when  the  answers  of  the  original  de- 
fendants, the  Jeffersons,  were  filed.  On  the 
26th  of  Februarr.  1876,  m  vacation,  the  Wash- 
ington Fire  and  Marine  Insurance  Company  and 
the  other  crediting  who  had  been  formally  ad- 
mitted as  defendants,  with  some  other  creditors, 
also  beneficiaries  under  the  trust,flled  an  answer 
to  the  original  complaint  and  a  cross-bllL  To 
the  cross-bill,  all  the  defendants  in  the  origi- 
nal bill,  except  Crook,  were  made  defendants, 
and  also  the  mfant  children  of  James  H.  £d- 
rington  and  all  the  creditors  of  Edrington  & 
Jenerson,  beneficiaries  under  the  trust,  who 
were  not  complainants.  The  prayer  was  that 
the  claims  of  the  alleged  prior  incumbraooers 
mis^t  be  discharged  or  made  subordinate  to  the 
trust;  Out  the  amount  due  the  several  creditors 
might  be  ascertained;  and  that  the  property 
might  be  sold  to  pay  what  was  found  due. 

Answers  were  tiled  to  the  cross-bill  by  some 
of  thepersons  named  u  d^endanta,  asm.  at  the 
Ifaj  1%rm  ot  the  court,  after  several  ordoa  of 
■dininistration,  the  cause  was  continued.  After 
Ibis  continuance  and  in  vacation,  other  answers 
were  filed  to  the  cross-bill.  Testimony  was 
taken  and  filed  at  the  November  Term.  On  the 

tTT3]  i5tfa  of  November,  1876,  the  complainants  in 
the  cross-Ull  dismissed  their  bill  as  to  all  the 
defendants  therein  named,  except  Mrs.  Edring- 
toOf  her  diildren  and  the  sever^  alleged  prior 
iocamlmncm,  and  thereupon,  on  the  16th  of 
November,  John  W.  Jefferson,  J.  T.  Jefferson 
and  the  several  creditors  who  had  answered  the 
original  complaint,  filed  their  petition  for  the 
removal  of  the  cause  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of  Ai^ 
kansaa.  In  their  petition,  they  set  forth  the  cit- 
izenship oi  the  parties  as  In  different  States, 
and  *'  That  said  suit  cannot  and  could  not  be 
tried  at  the  present  Term  of  tills  court,  as  the 
same  is  not  roady  for  trial  or  In  a  condition  to 
be  tried."  It  Is  also  stated  that "  In  said  suit 
111  U.  S. 


there  is  a  controversy  wholly  between  petltlon- 
ers,  and  the  said  Nancy  A.  Sdrlngtmi,  individ- 
ually and  as  said  executrix,  John  Hbtthewa^ 
and  the  children  and  heirs  of  James  H.  Ed- 
rington,  deceased,  which  can  be  fully  de- 
termined as  between  them  without  the  presence 
of  the  other  parties." 

The  cause  was  docketed  in  the  District  Court 
for  the  Eastern  District  of  Arkansas  on  the  Mb 
of  March,  1877,  and  on  the  18th  of  March,  Mrs. 
Kdrington  moved  to  remand  the  case,  on  the 
ground,  among  others,  that  the  p^tlcm  tor  re- 
moval was  not  filed  on  or  before  the  first  Term 
aX  which  the  cause  could  have  been  tried.  On 
the  10th  of  October,  1877,additional  grounds  for 
remanding  were  presented,  but  oa  the  11th  of 
October  toe  motion  was  denied. 

At  the  October  Term,  1879,  a  decree  was  en* 
tered  dismisdng  the  original  bill  of  Mrs.  Ed- 
rington  and  finding  that  all  the  iDcnmtouices 
upon  the  property  prior  to  the  trust-deed  bad 
been  fully  paid  and  discharged.  The  decree 
then  found  the  amount  due  on  the  trust  notes, 
for  principal  and  interest,  and  ordered  a  sale  of 
U>e  trust  proper^,  free  of  all  tdleged  prior  In- 
cumbrances, to  pay  what  was  due.  Under  this 
decrss^  a  sale  wm  made  and  coaflrmed  by  tha 
court  at  the  March  Term,  1880. 

From  the  decree  of  the  October  Term,  1879, 
Mrs.  Edrington  took  this  appeal  and,  among 
other  things,  assigns  for  error  the  r^usal  of  the 
court  to  remand  the  cause  upon  her  motion. 

We  are  of  opinion  that  the  petition  for  i»-  r-w^i 
moval  was  filed  too  Iste,  and  that  the  motion  t7«*J 
to  remand  should  have  been  granted.  As  Mrs. 
Edrington  was  kept  in  the  District  Court  and 
fdroea  to  a  heaiteg  there,  she  has  the  right, 
having  saved  her  point  on  the  record,  to  have 
that  error  corrected  here  after  final  decree  be- 
low. Jtmoval  Oaiea,  100  U.  S.,  475  [XXV., 
6001;  S.  B.  09.  Y.  Eoonia,  104  U.  S.,  16 
[XXVI.,  646]. 

By  the  laws  of  Arkansas  there  wore  two 
terms  of  the  State  Circuit  Court  during  the 
year  1876;  one  banning  on  the  first  Monday 
in  March,  and  the  other  on  the  first  Monday  in 
September.  There  were  also  two  Terms  in  1876: 
one  in  May  and  the  other  in  November.  All 
the  contesting  defendants  to  the  original  com- 
plaint filed  answers  and  ended  the  pleadings, 
so  far  as  they  were  concerned,  on  the  first  of 
March,  187Q.  As  these  answers  cmtalned  no 
oonnterd^  or  set-off,  the  issues  were  com- 
plete, between  the  original  parties  at  that  time, 
and  the  plaintiff  or  the  defendants  could  either 
of  them  demand  a  ti'ial  at  the  next  Term,  which 
was  in  November,  1876.  When  these  answers 
were  filed,  John  W.  Jellerson,  the  trustee,  rep- 
resented all  the  creditors  who  were  ben^cia- 
ries  und^  the  trust  His  pleading  was  In  law 
thdr  pleading  and  bound  them  as  well  as  him. 
SODoe  of  the  creators  were  admitted  as  defend- 
ants, not  because  they  irere  necessary  parties 
to  the  suit,  but  that  they  mit^t  be  present  to 
protect  their  own  interests,  if  necessary.  To 
let  them  in  no  amendment  of  the  complaint  was 
needed,  because  the  origiiul  allegations  against 
tlielr  trustee  were  in  reali^  all^ations  against 
them.  ThOT  were  given  twoity  days'  tune  to 
answer  for  inemselvea  and  to  file  a  crose-bllL 
They  ^ed  to  avail  themselves  of  this  rule 
and,  consequently,  ware  in  default  at  the  next 
Term.  The  case,  theref  (se.  stood  fox  trial  at  the 
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next  Term,  with  issues  joined  between  the 
plaintiff  and  the  rcpreseotative  of  the  creditors 
on  the  record.  As  far  as  the  trustee  was  con- 
cerned, that  was  the  last  Term  at  which  be 
could  ask  for  a  removal,  whether  the  pleadings 
were  amended  and  new  issues  raised  or  not. 
The  case  stood  for  trial  on  its  merits,  with 
pleadings  completed.  Some  of  the  creditors 
who  were  beneficiaries  bad  already  appeared. 
Others  were  admitted  at  that  Term.  They  made 
□o  complaint  of  the  conduct  of  their  represent- 
ative upon  the  record.  His  pleadings  were 
their  pleadings,  and  the  Issues  which  he  had 
presented  for  trial  were  their  issues.  The 
trustee  did  nut  see  fit  to  take  steps  at  that  time 
for  a  removal;  neither  did  tbey.  When  the 
Term  ended,  the  Term  at  which  the  cause,  as  a 
cause,  could  be  first  tried  bad  passed  by,  and 
all  right  of  remoral  under  the  Act  of  March  3. 
1870,  then  in  force,  was  gone. 

It  is  true  that  Uic  creditors  got  leave  to  file 
pleadings  within  ninety  days,  and  that  theiran- 
swers  and  cross-bills  were  in  iKfore  that  time 
expired,  but  this  operated  only  as  an  amend- 
ment of  the  original  pleadings  and  ci-eated  no 
new  right  of  removal.  As  was  said  in  BaiMtt 
V.  Ciark,  108  U.  S.,  613  [XXTL,  008],  "The 
Act  of  Congress  does  not  invvide  for  the  re- 
moval of  a  cause  at  the  first  term  at  which  a 
trial  can  be  bad  on  the  issues  as  finally  made  up 
by  leave  of  court  or  otherwise,  but  at  the  first 
term  at  whldi  the  cause,  as  a  cause,  oould  be 
tried." 

Wil^out  wniiderifw  any  efthe  oUm  guafiona 
pntented  by  Vtereeom,  wreterm  Oie  decree  and 
remand  Vie  caute  to  the  Di^riet  Court,  tciOi  in- 
etructiom  to  send  Vie  eaee  back  to  the  State  Court 
from  viliicli  it  wat  improperly  removed. 
True  copy.  Test: 

James  H.  HoKeooer,  Qerlc,  6up.  Court,  JJ.  8. 


ISAAC  OREENHOOD  et  AL.,Partners,I>oing 
Business  as  OnEEKHOOD,  Boom  &  Co.,  ajxd 
T.  B.  WARFIELD.  Sheriff.  Ptff^  in  JSrr., 

V. 

WILLIAM  H.  RANDALL. 
(Bee  &  CL,  Beporter^  ed.,  77U 

V/ienjudffment  wiU  be  affirmed. 

Where  tbe  record  falls  entirely  to  present  In  prop- 
er form  any  of  the  quesUons  which  have  been  ar- 
gued for  the  plalatUt  In  error,  the  judgment  wlU  tM 

afBrmed. 

[No.  814J 

Submitted  Apr.  9, 1834.    Ikeided  May  6, 1884. 

F ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Montana. 
The  record  in  this  case  was  incomplete  and 
In  a  state  of  confusion.  The  clerk  of  the  court 
below  only  certified  that  it  contained  "certain" 
pleadings,  records  and  proceedings  made  and 
hod  in  uie  case. 

Mestrt.  E.  W.  Toole  and  JMn  n.  Sheber, 
for  plaintiffs  in  error. 

Meurg.  S.  Shellabarger  and  /.  M.  WO- 
ton,  for  defendant  in  error. 

Mr.  Chi^  Ju^ee  Waite  delivered  the  opin* 
Ion  of  the  court: 
696 


Tbid  jjudgmeDt  is  afflimed.  Thciccord  fails 
entirely  ta.pf«mt  ift  proper  iorm  nj  ot  the 

an  cs  ti  ons  whfid^l  SvmlifBD  sjgned  ton  the  plaint- 
E  in  error. 

True  fiopT.  Teet: 


JOHN  A.  BURNHAM  akj>  JAUHS  H. 
BLAO,  Tnutaes, 
tp. 

£.  H.  BQWEN. 

(ftce  6, Ittapbt^wVettiii  tf(4Bfti 

Zfe/jfj  of  irnoivenl  raiU'tyTj,  uh.u  to  be  paid  by 
recHtiffT — cunc'it  iijf>['iiie»  J'or  tsoal—oM^/n- 
inmt  of  dedt—vraiper  ^  alaiin'  mtftgefe  m- 
euriiy,  vhen  tJiargeahte. 

1.  When  B  court  of  cbiwcarTk  In  enforcfiw  the 
rIgUteof  monsAffe  crc'djtoTR,  takes  iKHeeeeioo  of  a 
mniiasffed  Tsllroad,  It  ought  to  do  what  tbe  com- 
pany would  bave  beeii  bouad  Co  do  if  It  b&4  re- 
iiiuiiii^'l  ia  po^HMKlDi),  tbat  Ib  to  bht  ;  pay  oul  of  what 
UiE^MJlves  from  earning,  nil  the  dcbt^  which  In 
equftf  imi]  B'ood  oocsci^^nC'H,  voi>sl<lcriD£  the  oha^ 
actE^r-  of  the  \>i!Fii](HS.  BTO  obaree.iib]fi  upon  such 

-.  A  ile'fT  fi'ii"  ctjrrijiit  f.'jij't'nees  yuprorid&d  for 
wlii-ii  XUfj  jfi;i-jvLT  ijneseaeioii.      fur  dBl  for 

lowiiu'lirc's,  !S  jiH.Vfilile  out  of  currt.'Hitr'ii.rnlnK'^and 
la  n  i^tiiii  K-L'  in  wjiiKy  on  the  contiunkip  ii]>.ome 
ivfiLfln.tiMK^lTH'.i  till.'  ht^Ddd  of  the  court  &ft«r  tbe 
rfOi.ivcT  Wit?  ii[fpf>iiit<'tl. 

3,  'I'hif- usfiuiinifiiit  of  B  dPht  of  this  kind  carries 
HTith  itthc  ri|.rhl  111  rite  oriui'iMl  hriMorliX^iltltm  pay- 
BQent  out  tit        fmiil  upnii  n,  liii_'h  Jt  \e  chflrgutl, 

4,  T>ie  rerioivHi  ni  iTinnnliy,  for  tho  ennvonieooe 
of  the  hoJikT,  "jf  lln:  tnjiiiiii.^  t-ni/et  which  ropr^ 
eeuie  tlw  'it^tii.  is  no  >vtilv.  r  -it^Mita  on  the  fuod  lo 
the- i  wcii  [.t'i?  niindf, 

JVi  If  uiirripnl  i  nriiiiJii!!  ari^  osnd  for  thf  henefit  d 
mottffitjcc  L.'ii.-dlfors  Sii.liiri^  twrrcnt  pipi'nsGS  are 
pftlii.  iiifiriKn;.'f'  ■Jcciirity  i.-;  ijImrKfiibk' all  euutty 
wltii  Lh&  nstoratloc  ol  tie  fun<l  wlilcb  has  been 
thus  Improperlf  spTiiic'i  to  ihcw:  uee. 

[Mo.  m.] 

Argued  Apr.  10,  18S^.      Bedded  May  5. 1884. 

APPEAL  from  Ihc  Chuli'n  Court  of  tbeUidted 
St)Ue.>i  for  ilie  l.>i.«trici,  of  loivji. 
The  history  and  facta  of  the  east  Bpp«ior  in 
the  opinion  of  the  court. 
Mr.  ^okn  W.  Om7i  for  appellanta, 
Memn.  4mmJSimmmm^  M  Suh 
derttm      7.  -RBmS^  Kit  l^pjfWi&i 

Jtfi-.  Chief  Jumee-WmH*  ddN«M<$>A:'Mn- 
ion  of  tbe  court: 

The  facta  |n«aimt«d>tr0£h'lQ9M«nfl|l  fol- 
lows ; 

On  Che  first  of  June,  1671,  the  CUoigti,  Dn- 
buque  and  Minnesota  Roilnad  CcmptBBif  e»> 
cutL'd  a  tmst^eed  in  the  nature  of  s  ninrtE^ags, 
conveyiog  all  ita  railroad  property  .imi  all  Uie 
rovcnue^nnd  income  thereof  to  Jolm  A.  Bum- 
b!tm,  Steplica  V.  R.  Tliayer  and,  .^^\^^eA  H. 
Blake,  trustees,  to  secure  on  iaaue  oi  bonds 
amouDi^tig  ta  the  aggregate  to  t4,lfiS,000,  No 
loteret  was  paid  on  these  bonda,  but  tlia  00m. 
■paav  retnfdiicd  In  peaceable  possMsioii  and  op> 
^mtcd  its  road,  until  the  earfy  part  of  the  yeu 
lfc75,  when  the  Trustees  commenced  a  suit  for 
the  foreclosure  oE  the  morteagr  in  (be  Circuit 
Court  of  Pubuque  County,  Iowa,  and  had  are- 
eeim  apiwbitBa.  latitsovdtf  «|i^ltitingthe 
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neelw,  no  special  proTidon  wu  made  for  the 
vnment  of  cwbta  owing  for  oirrent  expenses. 
Tbe  receiver  took  possession  on  the  18tb  of  Jan- 
UUT  and,  from  that  time,  operated  the  road 
nnder  the  direction  of  the  court. 

WLen  the  receiTer  took  poaBessioD.  the  com- 
pany was  indebted  to  the  Northern  Sliools  Coal 
and  Iron  Commny  for  coal  used  In  running  the 
loccnnotiTes.   In  the  agreed  facts,  upon  which 
the  case  was  heard  helow.it  is  stated  that  the  coal 
was  furnished  during  the  year  1874,  but  the  pre- 
[7701  cise  time  in  the  year  is  not  givai.   From  what 
does  appear,  however,  we  are  satisfied  that,  at 
the  time  of  the  appointment  of  the  receiver,  this 
was  one  of  the  current  debts  for  operating  cz- 
pensea  made  in  the  ordinaiy  coarse  of  a  contiuu- 
Inff  business,  to  be  paid  oat  of  current  earnings, 
ana  that  the  payment  would  have  been  mfide 
at  the  time  agreed  on  if  the  company  had  re- 
mained in  possession.   The  renewed  accept- 
«nce8,  given  after  the  receiver  was  appointed, 
indicate  that  the  originals  were  for  diiferent 
amounts,  maturing  a  month  apart,  thus  imply- 
Cne  mmithly  settlements  of  monthly  accounts, 
"With  a  somewhat  extended  credit  to  meet  the 
l>u8iQess  requirements  of  what  may  have  been 
«nd  probably  was,  at  the  time,  an  embarrassed 
Hailroad  Company. 

On  the  6th  of  January,  1876.  B.  H.  Bowen, 
"^ho  was  then  the  holder  of  the  acceptances, 

J)re8ented  a  petition  to  the  state  court  for  the  al- 
owauce  and  payment  of  Ilia  chdm  out  of  the 
-liuida  in  the  receiver's  bands.  The  dalm  waa 
Allowed,  but  in  connection  with  the  allowance 
the  following  entry  was  made: 

"This  allowance  not  intended  to  allow  or  ee- 
^bliah  any  Ilea,  but  simply  to  allow  them  (the 
■acceptances)  to  be  presented  and  determined  as 
^  tneir  rights  of  payment  on  final  hearing." 

After  this  was  done,  the  cause  was  removed 
to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Iowa,  and  docketed  there  on  the  lltfa 
of  January.  The  receiver  appointed  by  the 
state  court  continued  in  possession  and  operated 
the  road  until  June  88,  1876,  when  another  was 
put  in  his  place.  The  net  earnings  of  the  road 
while  Id  the  hands  of  the  receivers  amounted  to 
more  than  926,000. 

In  1871  the  company  purchased  lands  In  Du- 
buque for  its  depot  and  offices  nnd  secured  the 
purchase  money  by  a  mortgage  on  the  property. 
This  debt  being  unpaid,  a  suit  for  the  foreclos- 
ure of  the  mortgage  was  begun,  which  resulted 
Id  a  decree  of  sale  on  the  5tb  of  June,  1876,  to 
psy  the  amount  due,  being  $7,898.   By  otder 
of  the  Circuit  Court  of  tbe  United  States,  this 
amount  was  paid  from  the  earnings  of  the  re- 
ceivership In  monthly  Installments,  beginnioj; 
OD  the  5tb  of  June  and  ending  on  the  4th 
of  September,  1876.    In  addition  to  this 
f  14,8{rr.94  was  paid  on  a  judgment  rendered 
against  the  Company  January  8,  187B,  for  the 
*  □  rieht  of  way  over  certain  property  In  Browna- 
vme.    Of  this  amount,  $5,000  was  paid  June 
26,and  the  remainder,  November  1,1876.  Other 
judgments  for  rights  of  way,  amounting  in  the 
«f;grerate  to  $8,020.55,  were  paid«  somein  1875 
«nd  others  in  1876, 

On  the  28th  of  October,  1876,  a  decree  was 
entered  in  the  suit  for  the  foreclosure  of  the 
trust  mortgage,  finding  due  upon  the  bonds 
^,980,166,  and  barring  the  redemption  If  pay- 
ment of  tms  amount  was  not  made  In  ninety 
111  U.S.  U.S.,  Book  28. 


days.  It  was  also  further  ordered  that  the  trust- 
ees have  immediate  possession  of  the  mortgaged 
property  from  the  oate  of  the  decree  and  of  the 
net  income  from  the  commencement  of  the  suit 
The  decree  also  contained  this  provision: 

"  It  is  further  decreed  that  this  cause,  with 
all  the  matters  In  controversr  between theplaint- 
iffs  and  all  and  any  of  the  defendants  and  Inter- 
veners and  claimants,  is  continued  tmtil  the 
next  Term  of  this  court,  and  sndi  rights  uid 
claims  and  matters  In  controv«:sy  are  nowise 
affected  or  determined  by  this  decree." 

Default  was  made  in  the  payment  of  the 
mortgage  debt  and  the  property  was  put  into 
the  possession  of  tbe  trustees  by  the  receiven 
under  the  decree  of  strict  foreclosure.  Among 
the  property  which  went  Into  the  hands  of  tbe 
Trustees  under  this  decree  were  the  depot  and 
ofllces  in  Dubuque,  which  had  been  relieved  of 
incumbrance  by  the  payments  from  the  income 
of  the  receivership,  and  the  several  ri^taof 
way  also  paid  for  from  the  same  fund. 

The  original  petition  of  intervention  filed  In 
the  cause  by  Bowen,  the  appellee,  for  the  pay- 
ment of  his  acceptances  for  coal  was  lost  from 
the  files,  and  on  the  18th  of  October,  1878,  on 
leave  of  the  court,  another  was  substituted  in 
its  place,  asking  that  a  judgment  might  be  ren- 
dered In  his  favor  against  the  railros^ company 
for  the  payment  of  the  amount  due,  "And  that 
such  judgment  be  declared  a  lien  on  the  prop- 
erty and  road  of  said  company  In  the  hairas  u 
said  Trustees  and  their  grantees."  On  the  80th 
of  October,  1680,  a  decree  was  entered  finding 
due  Bowen,  on  his  claim,  as  of  that  date,  the 
sum  of  $6,515.43,  and  declaring  that  the  mort- 
gaged property  In  the  hands  of  the  Trustees  un- 
der the  decree  of  foreclosure  was  equitably 
bound  for  the  payment  thereof,  "  Said  property 
having  passed  to  said  Trustees  subject  to  the 
rights  and  equities  of  said  Bowen,  Intervener, 
and  said  Trustees,  and  all  parties  holding  un> 
der  them,  taking  said  propertv  subject  to  such 
rights  and  equities  on  port  oi  said  Bowen,  In- 
tervener." Provision  was  then  made  for  a  sale 
of  the  property  If  the  claim  was  not  paid.  From 
this  decree  the  Trustees  appealed. 

In  our  opinion  the  view  which  the  dreuft 
court  toc&  of  this  case  was  the  correct  one.  ^le 
company  had  never  paid  its  bonded  interest 
From  the  very  beginning,  it  was  in  default  In 
this  particular,  yet  the  mortgage  Trustees  suf- 
fered it  to  keep  possession  and  and  manage  the 
property.  The  maintenance  of  the  road  and 
the  prosecution  of  its  business  were  essential  to 
the  preservation  of  tbe  security  of  tlie  bond- 
holders. The  business  of  every  railroad  com- 
pany is  necessarily  done  more  or  lesson  credit, 
all  parties  understanding  that  current  expenses 
are  to  be  paid  out  of  current  earnings.  Conse- 
quently, it  almost  always  happens  that  the  cur- 
rent income  is  incumbered,  to  a  greater  or  less 
extent,  with  current  debts  made  In  the  prose- 
cution of  the  business  out  of  which  the  income 
is  derived. 

As  was  said  In  Fotdiek  r.  SAall.  99  U.  S. ,  253 
[XXV.,  842],  "  The  income  (of  arailroad  com- 
mny)  out  of  which  the  mortgagee  is  to  be  paid, 
IS  ttie  net  income  obtained  by  deducting  from 
the  gross  earnings  what  Is  required  for  neces- 
sary operating  and  managing  expenses,  ^oper 
equipment  and  useful  improvements.  £-rery 
ndlroad  mort^gee,  In  accepting  hii  security. 
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tmpliedlj  agrees  that  the  current  debts,  made 
in  the  ordinary  course  o{  business  shall  be  paid 
from  the  curreot  receipts  before  he  has  any 
claim  on  the  income."  Such  being  the  esse, 
when  a  court  of  chancery.  In  enfordUig  the 
rights  of  mortage  creditors,  takes  possession 
of  a  mortgaged  railroad  and  thus  deprives  the 
company  of  the  power  of  recaving  any  further 
earnings,  it  ought  to  do  what  the  company 
would  nave  been  bound  to  do  if  it  had  remained 
in  possession;  that  is  to  sav,  pay,  out  of  what  it 
receives  from  earnings  til  ue  debts  which  in 
equi^  and  good  conscience,  considering  the 
character  of  the  business,  are  chargeable  upon 
such  earnings.  In  other  words, what  may  prop- 
arly  be  termed  the  debts  of  the  income  should 

[781  ]  be  paid  from  the  income,  before  it  is  applied  In 
any  way  to  the  use  of  the  mortgagees.  The 
business  of  a  railrond  should  b«  treated  by  a 
court  of  equity  under  such  circumstances  as  a 
"going  concern,"  not  to  be  embarrassed  by  any 
unnecessary  interference  with  the  relations  of 
those  who  are  engaged  in  or  affected  by  it. 

In  the  present  case,  as  we  have  seen,  the  debt 
of  Bowen  was  for  current  expenses  and  payable 
out  of  current  earnings-  It  does  not  appear 
from  anything  In  the  case  that  there  was  any 
other  liaoility  on  accoimt  of  current  expenses 
unprovided  for  when  the  receiver  took  posses* 
sion,  and  there  is  nothing  whatever  to  indicate 
that  this  debt  would  not  nave  been  paid  at  ma- 
turity from  Uie  eunlngs  if  the  court  had  not 
interfered  at  the  instance  of  the  Trustees  for  the 
protection  of  the  mortgage  creditors. 

It  is  said,  however,  that  as  no  part  of  the  in- 
come, before  the  appointment  of  the  receiver, 
was  used  to  pay  mortgage  interest  or  to  put  per- 
manent improvements  on  the  property  or  to  in- 
crease the  equipment,  there  was  no  such  diver- 
sion of  the  funds,  belonging  in  eauity  tG  the 
labor  and  supply  creditors,  as  to  make  it  proper 
to  use  the  income  of  the  leceivership  to  pay 
them.  The  debt  due  Bowen  was  incurred  to 
keep  the  road  ruooing,  and  thus  preserve  the 
security  of  the  bond  creditors.  If  the  Trustees 
had  taken  possession  under  the  mortgage,  they 
would  have  been  subjected  to  simtlar  expenses 
to  do  what  the  company,  with  their  consent  and 
approbation,  was  doing  for  tliem.  There  is 
nothing  to  show  that  the  receiver  was  appointed 
because  of  any  misappropriation  of  the  earnings 
bv  the  company.  On  the  contraiy.  It  is  prob- 
able, from  the  fact  that  the  large  judgment  for 
the  rlffht  of  way  was  obtained  atlout  the  same 
time  me  receiver  was  appointed,  that  the  change 
of  possession  was  effected  to  avoid  anticipated 
emWrassments  from  that  cause.  But,  now- 
evor  that  may  be,  there  certain^  is  no  com- 
plaint of  &  mverdon  by  the  company  (tf  the 
current  earnings  from  the  payment  of  the  cur- 
rent expenses.  Bo  far  as  anything  appears  on 
the  record,  the  failure  of  the  company  to  pay 
the  debt  to  Bowen  was  due  alone  to  the  fact  uiat 

[782]  the  expenses  of  running  the  road  and  preserving 
the  security  of  the  bondholders  were  neater 
than  the  receipts  fnun  the  business.  Under 
these  circumstances,  we  think  the  debt  was  a 
charge  In  equity  on  the  continuing  income,  as 
well  that  whichcameintothe  hands  of  the  court 
after  the  receiver  was  appointed  as  tbat  before. 
When,  therefore,  the  court  took  the  earnings  of 
the  receivership  and  an>llsd  them  to  the  pay- 
ment of  tlie  fixed  charges  on  the  railroad  struct- 
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ures,  thus  Increasing  the  securi^  of  the  bond- 
holders at  the  expense  of  the  labor  and  supplr 
creditors,  there  was  such  a  diversion  of  what  i» 
denominated  in  ^>»diek  v.  SeluUl  the  "  current 
debt  fund,"  as  to  make  it  proper  to  requhre  th» 
mortgagees  to  pay  it  back.  Bo  far  as  currant  ex- 
pense credltorB  are  conooiwd,  the  conrtshouli) 
use  the  Income  of  the  recdversbip  in  the  way 
the  company  would  have  been  bound  in  equity' 
and  good  conscience  to  use  it  if  no  change  in 
the  possession  had  been  made.  This  rule  is  in 
strict  accordance  with  the  decision  in  fhtdick 
v.  SehaU,  which  we  see  no  reason  to  modify  in^ 
any  particular. 

But  it  is  further  insisted  that,  even  tiiougb 
the  court  did  err  in  udng  the  income  of  the  re- 
ceivership to  pay  the  fixed  prior  charges  on  th» 
mortgaged  property,  and  thus  increase  the  se- 
curity of  the  bondholders,  there  is  no  power 
now  to  order  a  sale  of  the  property  in  the  nands 
of  the  trustees  to  pay  back  what  nas  thus  been 
diverted.  In  fbidiek  v.  SeJiaU,  354  [848J,  it 
was  said  that  if  In  a  decree  of  foreclosure  a  saltt 
is  ordered  to  pay  the  mortgage  debt,  provisioD 
may  be  made  lor  a  restoration  from  the  proceed* 
of  the  sale  of  the  fund  which  has  been  diverted, 
and  this  clearly  because,  in  equity,  the  diversion 
created  a  charge  on  the  property  for  whose 
benefit  It  had  been  made.  Here  the  parties  in- 
terested preferred  a  decree  of  strict  foreclosure, 
which  the  court  gave,  hut  in  giving  It  saved  the 
rights  of  all  intervuiers  and  continued  the  case 
for  ttie  final  determination  of  all  such  questiona. 
The  present  appeal  is  from  a  decree  which  grew 
out  of  this  reservation.  As  the  diversion  of  the 
fund  created  in  equity  a  charge  on  the  property 
as  security  for  its  restoration,  it  is  clear  that  lif 
the  mortgagees  prefer  to  take  the  property  un- 
der a  decree  of  strict  foreclosure,  they  take  it 
subject  to  the  charge  in  favor  of  the  current  debt  [783] 
creditor  whose  money  they  have  got,  and  that 
he  can  Instst  on  a  sale  of  the  proper^  for  hia 
benefit  if  they  fall  to  make  the  payment  with- 
out. The  agreed  facts  show  that  $9,897.94  of 
the  income  of  the  receivership  was  paid  on  the 
judgment  for  the  right  of  way  November  1, 
1876.  which  was  after  the  decree  of  strict  fore- 
closure was  entered. 

Lastiy  it  is  claimed  that  the  appellee  is  barred, 
by  his  laches  and  because  he  is  the  assignee  of 
tJie  original  creditor.  It  was  decided  in  Union 
IVust  do.  V.  Waiker,  107  U.  S.,  696  [XXVII., 
490],  that  the  assignment  of  a  claim  of  this  kind 
carried  with  it  the  right  of  the  original  holder 
to  claim  payment  out  of  the  fund  upon  which 
it  is  charged.  When  the  receiver  was  e{>pointed, 
the  debt  was  evidenced  by  busfaiess  paper  ma- 
turing at  a  future  date.  It  was  no  wdver  of 
any  clium  on  the  fund  which  might  come  into 
the  hands  of  the  receiver  to  renew  the  paper  at 
maturity  for  the  convenience  of  the  holder.  It 
was  undoubtedly  given  originally  to  enable  the 
coal  company  to  use  it  as  commercial  paper  if 
occasion  required,  and  the  renewal  may  have 
become  desirable  on  account  of  the  use  which 
had  been  made  of  it.  The  oririnal  petition  of 
intervention  was  not  filed  until  January  G,  IffTO^ 
but  it  w^  before  any  application  of  the  income 
of  the  receivership  for  the  special  benefit  of  the 
mortgagees,  and  before  the  decree  of  forecloa- 
ure  was  paraed.  and  the  rights  of  the  Intervener 
■were  saved  by  that  decree.  The  petition  was 
pendhig  from  the  time  it  was  filed.  The  loss  of 
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the  original  petition  d\d  not  abate  the  lott.  The 

■ahstitutlon  of  the  new  petitiai  for  the  qU  wai 
nothing  else,  in  effect,  ttuu  «  netontlon  of  the 
kwtpaper  to  the  flies. 

We  ao  not  now  hold  any  more  than  we  did 
in  Fbtdiek  t.  Sehall,  ca  Suidekoper  Loe<mo- 
tiw  Work*,  90U.  8..  S60  [XXY.,  846],  that  the 
Income  of  a  railioaa  In  the  hands  of  a  receiver, 
for  the  benefit  of  mortgage  creditors  who  have 
ft  lien  uptm  It  under  tbelr  mortgage,  can  be 
taken  away  from  them  and  used  to  pay  the  gen- 
eral creditors  of  the  road.  All  we  then  decid- 
ed, and  all  we  now  dedde  is,  that  if  current 
earnings  are  used  for  the  benefit  of  mortgage 
creditors  before  current  ezpoises  are  paid,  the 
mcvtgaga  secoii^  is  chsrgealde  in  eqoi^  with 
the  restoratloD  of  the  fund  which  has  MOi  thus 
imnniperly  appHed  to  thdr  use. 

ThedeeneafAe  Oiroatt  OawtUaffirmtd. 

TkiM  oopy.  Teat: 

James  H.  McKenner,  Oerlt.  Bup.  Ooiirt,1T.8. 


[ne]  JABIE8  M.  NICELE,  In  His  Own  Bight  and 
aa  Admr.  (rf  Jaub  Nidxa.  Deceased,  A2n> 
or  Isaac  NniKLif  Deceased,ilf!p(., 

WILLIAM  A.  STUART  BTAU 

(See  a.  OtBeporter^ednnaD 

Bin  qf  revievh^Ttsn  derUtdL 

Where,  In  a  bmofrerlew,  noemna  of  lawap- 
pearlnc  OD  the  faoe  of  the  record  axe  aiBlgiied,and 
uierelsnoalletatlODotanTcUMXirarrof  new  mat- 
ter alnoe  the  decree  was  reodered,  toe  oouit  should 
refuse  to  file  tb 

n^o.  885J 

APPEAL  from  the  Diatxiot  Court  of  theUnited 
States  for  the  District  of  West  Virginia. 
Mmra.  9,  W.  DatIs  and  T.  B.  8»aaik,  for 
appellant. 

No  counsel  appeared  for  appelleea. 

Mr.  Chief  Jiutiee  Wmlie  deUvezed  the  opin- 
ion of  the  court: 

Without  intending  to  dedde  that  an  appeal 
Ilea  to  this  oourt  from  an  order  of  a  Circuit 
Court,  or  of  a  District  Court  exercisiag  circuit 
court  powers,  refusing  leave  to  file  a  bill  of  re- 
view, we  hold  that  the  refusal  in  this  case  was 
right  The  bill  as  presented  has  none  of  the 
characteristics  of  a  bill  of  review.  No  errors  of 
law  appearing  on  the  face  of  the  record  are  as- 
signed,  and  there  is  no  allention  of  any  dis- 
covery of  new  matter  since  the  decree  was  ren- 
dered, 

Trueoopf.  Test: 

James  H.  McKennert  CDerk,  Sup.  GouElt  V.  S. 


[7M]  JOHN  GEORGE  EILLIAN.  Admr.  etc..  of 
WxZiLiAK  8CHX.0BB,  Deceased,  m  al.,  JgpU., 

V. 

WILLIAM  B.  CLARK. 
(See  8.  a,  Beporter^  ed.,  TMJ 
Praetusetm  appeal— boTid  <m  appeal. 

1.  AoBppealheotmMsbKvsnrttvelvtbefaihiieto 
111  U.  8. 


five  the  neoeaary  txmd  mna  docket  the  oaae  In  this 
court  during  the  next  term  after  It  was  taken. 

t.  The  aoceptaqce  of  the  t>ond,  more  than  two 
yean  after  the  decree  had  been  entered,  cannot 
have  the  effect  of  an  aUowanoeof  a  new  appe«l. 
[No.  887J 

Suimitied  Apr.  27,1834.   JJeelded  Mag  S,  1884. 

APPEAL  from  the  Suineme  Oourt  of  the  Di» 
trict  of  (^umbia. 
Mr.Wmimm  9.  Mlll«r,  for  appelhmti. 
Mr.  Franeia  Miller,  for  appellee. 

Mr.  Ohi^Jtutiee  Wait*  delivered  the  oidn- 
ion  of  the  court: 

This  appeal  is  dismissed.  The  decree  ap- 
pealed from  was  entered  on  the  20th  of  May, 
1678,  and  an  appeal  allowed  these  appellants  In 
open  court  on  the  2Sd  of  May.  No  bond  for 
the  appeal  was  given  until  the  7th  of  October, 
1881,  the  day  on  which  the  cause  was  for  the 
first  time  docketed  here.  The  appeal  of  Hay 
22, 1878,  became  inoperative  by  reason  of  the 
failure  to  give  the  necessary  bond  and  docket 
the  case  here  during  the  October  Term,  1878, 
Qrigibyv.  ParceU,  ft  U.  8.,  606  rXXV..  864], 
and  the  acceptance  of  the  bond  in  (October,  1881 , 
cannot  have  the  effect  of  an  allowance  M  a  new 
appeal,  because  it  was  more  than  two  yean 
uter  the  decree  had  been  entered. 

Ditmiated. 
nrueoopy.  Test 

James H.  MeEenoer.  Caerk,Snp.  Oourt,  U.& 


J.  D.  RAINES,  Admr.  of  Sobs  D.  Lewis.  De- 
ceased, .djq^. 

0. 

HENRY  CLARKE  btal 

(See  8.  CL  Beportees  ed.,  78MBD 
Inttrt^onaaUcflandt,  how  eaietJated. 

wnere  oDe  eoM  a  quBatltjof  U.cd  at  a  flxe^I  prloa 
per  ncrc.  with  jotcnston  unpaid  lu8CA]l:}tie'DtR,aii4 
AMi'Xt,  wti^re  r>f:tli1jil|f  014  to  ncirtlona  of  tfati  land, and  \3t 
wtWHgreeii  tJmt  ahy  innJ  recovered  from  theedlop 
Sh-ii^Jij  be  ilc'luutcd  rrom  the  lacd  Bold;  held,  that 
Bi>  i.'>  iiknd  of  wtiicl-i  thr^  seller  wsA  In  noeeesslon,  he  la 
onitl'.']  t<j  tnt€n^^r  from  tbe  time  stated  In  the  cob-. 
trurl:  iiii  l'\  \\ini\A  l:C'jiJ  udviUWly,  Idtereat  qfaould  be 
clNLrt'i--'l  fr>(jiri  tbctiineof  (bejuofinfiatlili  tbefiuits; 
!i»  to  the  loads  to  which  tdtle  ^as  aoauizvd  after  the 
conveyama,  tntertsc  °  kim  1 i  y  >ftfla]iitnia  afftm  iiiii 
tbe  date  of  the  acquutlon  uf  utla. 

[No.  889J 

Anjf^jisr^  $s,  lAaimMmitim 

AE^^BAL  from  tbe  Circuit  Court  of  theUnitea 
States  for  the  District  of  West  Virginia. 
The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  Kanawha  Co.,  W.  Va.,  by  John  D. 
Lewis,  to  enforce  a  vendor's  lien  claimed  by  him 
upon  certain  large  tracts  of  land. 

The  cause  was  subsequently  removed  into 
the  court  below,  on  petition  or  the  defendants, 
who  had  in  tbe  meantime  filed  a  bill  in  the 
oourt  below,  praying  for  a  readssion  ot  Uulr 
contract  of  purchase  of  aaid  hmds,  and  for  a 
return  of  the  purchase  mtm^  already  I^dd  1^ 
them. 

Bv  an  order  of  the  court  the  cases  were  coa- 
soliclated  and  heard  together. 

The  court  entered  an  interlocutoiy  decree, 
refusing  to  rescind  the  oontiact  and  referring 
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the  case  to  a  master  to  find  tbe  amount  due  the 
complaiiiant,  Lewis. 

The  master  made  thirty  different  statements 
as  to  the  amount  due,  based  upon  diffci-ent  views 
cODcemfng  the  amount  of  interest  allowable. 
These  statements  were  all  excepted  to  b; 
Clai-ke  and  Norris,  except  numbers  29  and  80, 
and  all  by  Lewis  except  numbers  2S  and  37. 
Statement  number  S2  showed  a  balance  for 
Lewis  of  |158,844.8S,  while  number  27  showed 
a  balance  in  his  favor  of  fl68,U1.60. 

The  court  overruled  the  exceptiona  and  en- 
tered a  final  decree  for  the  complainant,  Lewis, 
for  $111,916.10,  with  an  order  for  the  sale  of 
the  land^  If  ibe  amount  should  not  be  paid 
within  four  months.  Whereupon,  the  com- 
plainant appealed  to  this  court. 

The  principal  facts  of  the  case  appear  in  the 
opinion  of  the  court 

Mes»ra.  S.  A.  Miller  end  O.  Boffffess*  for 
f^pellant. 

Jfr.  William  Plnckn^  Whytet  for  ap- 
pellees. 

Mr.  C7At«^/u8fiMWaite  delivered  the  opin- 
ion of  the  court: 

On  tiie  2d  of  February,  1374,  JtdmD.  Lewis 
conveyed  to  Geoi^  W.  Norris  and  Henry 
Clarke  three  certain  tracts  of  land  embraced 
within  the  cxtciior  boundaries  of  a  survev  of 
40,000  acres  granted  by  the  Commonwealtli  of 
Virginia  to  Jacob  Skylea  on  the  llth  of  July, 
179».  The  instrument  by  which  tbe  convey- 
ance was  made  was  signed  by  both  parUes  and 
contained  not  only  a  grant  of  the  land,  but  an 
agreement  on  the  part  of  the  grantees  for  the 
payment  of  tbe  purchase  money.  That  agree- 
ment was  as  follows: 

"Tbe  consideration  of  this  deed  is  $5  per  acre 
as  aforesaid,  to  be  paid  as  follows:  $50,000  in 
cash,  the  receipt  whereof  is  hereby  acknowl- 
ed^ ;  $25,000  to  be  paid  on  the  first  day  of  Oc- 
tober, 1874;  $25,000  on  the  first  day  of  April, 
1875;  $50,000  on  the  first  day  of  January,  1876; 
and  $50,000,  or  whatever  may  be  the  oalance 
due,  on  the  first  day  of  January,  1677,  with  le- 

Sl  interest  on  all  Uie  deferred  payments  ^m 
e  8d  day  of  June,  1878,  said  interest  to  be 
paid  semi-annually,  commencing  on  the  first 
day  of  July,  1874.  And  it  is  further  understood 
and  agreed  by  the  parties  to  this  deed  that  an 
accurate  surrey  of  the  lands  hereby  granted 
shall  be  made  under  the  direction  and  superin- 
tendence of  S.  A.  Miller,  of  Charleston,  to  as- 
certain the  true  quantity  of  lands  intended  to 
be  granted,  such  survey  to  be  made  by  running 
the  exterior  lines  embracing  the  said  three  lots 
If^l-]  made  by  Surveyor  and  Commissioner  Thomas 
B.  A.  Matthews  previous  to  the  sale,  aad  now 
of  record  in  the  proceedings  aforementioned, 
and  asdescribed  uid  set  forth  in  this  deed,  and 
In  the  deed  from  James  H.  Laldly,  surrey  com- 
missioner of  himself  and  said  Matthews,  under 
the  decrees  and  orders  in  said  proceedings  for 
the  sale  of  Jacob  Skyles*  survey  of  40,000. 
And,  as  it  is  further  known  that  tbere  are  sun- 
dry suits  pending  in  the  Circuit  Coiul  of  Kana- 
wha County  between  the  said  John  D.  Lewis, 
as  defendant,  and  Hale  and  McMullin,  George 
Belcher.  W.  A.  McMuUin,  J.  L.  McMnllin  and 
George  W.  Moirlson,  as  plaintifEs,  all  of  which 
are  now  submitted  to  arbitTattiw  an  order  of 
said  dreult  oonrt,  Uls  fnrttur  acned  thtt  any 


recoveiy  of  any  land  within  the  boundaries 
aforesaid  shall  oe  and  constitute  no  part  of  the 
lands  herein  sold  and  granted,  but  be  deducted 
therefrom  at  the  sala  rate  of  $5  per  acre,  tha 
said  Jotm  D.  Lewis  agreeing  to  use  all  dlUMOce 
in  the  prosecution  of  said  suits,  so  as  to  obtain 
a  speedy  trial;  •  *  <•  it  Is  further  understood 
and  agreed  that  the  last  payment,  or  balance  of 
$50,0o0,  due  first  Januuy,  1877,  and  Interest 
is  reserved  until  the  deciuon  of  said  soitSi  and 
the  ascertainment  of  quuitity;  and  the  said 
John  D.  Lewis  hereby  testes  a  claim  upon 
the  land  hereby  granted  for  the  payment  of  the 
purcliase  money,  and  the  interest  thereon  of  all 
the  deferred  installments  as  hereinbefore  pro- 
vided." 

The  cash  installment  of  $60,000  was  paid,  as 
was  also  the  installment  of  $2S,000  due  on  the 
first  of  October,  1874.  IMault  havhw  been 
made  in  the  payment  of  the  amount  falling  doe 
on  tbe  first  of  April,  1875,  and  the  interest  mar 
turiog  July  1,  1875,  Lewis  filed  this  bill  in  tbe 
Circuit  Court  of  Kanawha  County,  West  Ylr- 
einia,  on  the  17th  of  August,  1876,  to  enforce 
his  vendor's  lien. 

The  survey  made  pursuant  to  the  agreement 
showed  that  there  were  within  the  exterior 
boundaries  of  the  tracts  conveyed  89,000  acres, 
but  it  is  not  claimed  that  payment  Is  to  be 
made  for  more  than  36,244  acres,  the  title  hav- 
ing failed  to  all  the  rest. 

The  suits  pending  at  the  time  the  sale  was 
made  hivolved  the  title  to  19,716  acres,  but  of 
this  amount  only  166  acres  were  in  the  actual  [1 

lesession  of  anyone  adversely  to  Lewis.  On  tbe 
«th  of  Kovember,  1874,  the  reference  which 
had  been  made  of  the  suits  to  arbitratioD,  men- 
tioned in  the  agreement,  was  set  aside  by  order 
of  the  court,  on  account  of  the  failure  of  the 
arbitrators  to  act.   At  the  June  Term,  1875,  of 
the  court,  a  special  juiy  was  summoned  for  tha 
trial  of  the  causes  on  the  23d  of  the  month,  but 
before  that  day  arrived,  the  court  adjommed  tax 
the  Term.   In  January,  1876,  one  of  the  solti 
was  tried,  but  the  jury  f  ailine  to  agree,  the  suits 
were  all  continued.   On  thelt0thMay,1876,  an- 
other agreement  for  submission  to  arbitratitm 
was  entered  into,  and  on  the  24th  of  August, 
1876,  an  award  was  filed,  but  for  some  reason 
it  was  not  confirmed  by  the  court  until  Decem- 
ber, 1877,  when  judgments  were  entered  in  ac- 
cordance with  its  requirements.  On  the  28d  oC" 
January,1880,  tbe  several  plalntliEi  In  the  eject- 
ment suits  applied  to  the  Court  of  Appealft 
of  West  Virg^ia  for  the  allowance  of  wHts  of 
error  to  review  these  Judgments,  but  the 
cations  were  all  reused  on  that  day. 

There  is  in  the  record,  evidence  of  the  recor. 
ery  of  a  judgment,  in  tbe  District  Court  of  the 
United  States  for  the  District  of  West  Ylr^nli, 
by  Coles  P.  Huntington*  on  the  18th  of  Octo- 
ber,  1875,  against  Jolm  Lewis  Taylor,  for  ths 
recovery  of  the  possession  of  400  acres  of  land. 
The  Judgment  was  recovered  by  default,  and  it 
does  not  appear  when  the  suit  was  begun,or  by 
what  right  Taylor  was  in  possession.  At  the 
next  Term  of  the  court  Clarke  and  Nonis  ap- 
peared and  asked  that  the  mdlot  and  Judgmnl 
be  set  aside,  and  a  new  trial  ordered.  Thcv  s]> 
leged  that  the  judgment  might  affect  their 
rights,  and  that  they  bad  no  notice  of  the  salt 
Thb  motion  was  taken  imder  advisement  by — 
the  court,  but  there  is  no  evidence  showing  wt 
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disposition  bas  been  made  of  it.  The  court  be- 
low deducted  this  recovery  from  the  land  to  be 
paid  -for,  and  rendered  a  decree  upon  the  follow- 
ing basis: 

Land  to  be  paid  for  85,(in'6  acres. 

In  litigation  at  the  time  of  the  sale.  19,716  acres. 

As  to  the  lands  not  in  dispute,  the  decree  was 
for  tbe  contract  price  per  acre,  with  interest 
from  June  3,  1873.  to  March  2, 1881,  deducting 
pajrmcnts  as  they  had  been  made.  As  to  the 
lands  in  dispute,  it  was  for  the  agreed  price, 
and  interest  from  January  38,  1660,  the  date  of 
tbe  refusal  of  the  Court  of  Appeals  to  allow  the 
writs  of  error,  until  March  2, 1681. 

The  difference  between  the  86,844  acres 
claimed  1^  the  appellant,  and  85,775  allowed  by 
the  court,  or  469  acres,  arises  from  the  failure 
of  the  court  to  correct  a  former  allowance  of 
200  acres  for  one  of  the  parcels  to  which  the 
title  had  f  ailed,  wben  by  actual  surrey  since  that 
time  it  has  been  found  to  contain  only  181  acres, 
a  difference  of  69  acres,  and  the  deduction  of 
the  Huntington  recovery  of  400  acres  from  the 
amount  to  be  paid  for. 

The  questions  presented  here  are: 

1.  As  to  tbe  error  of  iSd  acres; 

2.  As  to  the  deduction  of  400  acres  recovered 
by  Huntington;  and, 

8.  As  to  the  time  from  which  Interest  shall 
be  charged  on  the  price  of  the  lands  in  dispute 
when  the  sale  was  made. 

As  to  the  C9  acres,  we  think  the  claim  of  the 
appellant,  the  representative  of  Lewis,  is  right. 
The  report  of  tbe  master  shows  the  facts,  and  it 
is  evident  that  in  the  original  interlocutory  de- 
cree the  amount  was  fixed  by  the  deduction  of 
an  estimated  quantity  contained  in  one  of  the 
disputed  tracts,  and  not  by  ao  actual  surrey. 
The  survey  having  since  been  made  and  the  true 
quantity  asccriained,  the  decree  ought  to  be 
made  to  conform  to  the  actual  facts. 

As  to  the  Huntington  recovery  of  400  acres, 
the  testimony  is  so  meager  and  indefinite  that  we 
are  not  inclined  to  disturb  the  decree  bdow. 
There  has  been  a  judgment  for  the  recovery  of 
the  possession,  and  it  was  obtained  at  a  time 
wben  Lewis  was  in  litigation  about  his  tiUes. 
No  notice  of  the  suit  was  ever  served  on  Clarke 
ft  NtMTls.  It  does  not  appear  that  T^lorwas 
in  possession  through  them  and,  under  the  dr- 
cumatances  of  the  cose,  Lewis  was  as  modi 
bound  to  defend  as  they  were. 

As  to  the  interest,  we  think  the  court  was  in 
error.  The  master  has  found,  and  about  this 
there  is  no  dispute,  that  Lewis  was  In  actual 
pMsession  of  84,267  acres.  Bv  this  we  suppose 
u  meant  that  to  this  extent  uie  tract  was  not 
•ctnally  held  adversely  to  Lewis  by  anyone. 
Clearly,  therefore,  Clark  &  Norris  could  enter 
at  any  time.  The  principal  pending  litigation 
was  against  Lewis  to  get  him  out  of  poss^on, 
not  by  him  to  get  Into  possession.  Of  the  re- 
maining 1,977  acres,  Lewis  had  no  title  to  1,412 
■eras,  and  he  was  actnallr  out  of  possession  of 
16S.  The  Huntington  wO  acres  made  up  the 
rest  As  to  the  price  of  the  acres  to  which 
Lewis  had  title  and  of  which  he  was  in  posses- 
sion, actual  or  constructive,  we  think  he  is  en- 
tiUed  to  interest  on  all  deferred  payments  from 
June  8,  1878.  As  to  all  acres  to  be  paid  for 
which  were  held  adversely,  interest  should  be 
charged  from  the  time  of  the  judgments  in  the 
ejectment  suits  upmi  the  awsrd  m  the  arUtra- 
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tors,  which  was  December  20, 1877.  As  to  the 
lands  to  which  title  was  acquired  after  the  con- 
veyance, interest  should  only  be  calculated  from 
tbe  date  of  tbe  acquisition  of  tiUe.  No  interest 
should  be  calculated  on  the  cash  payment  of 
$60,000  at  the  time  of  tiie  convejpce.  This 
seems  to  us  to  be  in  accordance  with  tbe  true 
construction  of  the  contract  of  purchase  as  it 
was  reduced  to  writing  by  the  parties.  We  can 
take  notice  of  no  understandings  prior  to  the 
writing  OS  to  what  the  contract  was  to  be.  The 
conveyance  was  of  all  the  lands  inside  the  exte- 
rior lines  of  the  tracts  to  which  Lewis  had  title, 
and  for  these  |5  per  scro  was  to  be  paid,  with 
interest  from  June  8, 1878,  on  the  denrred  pay- 
ments. This  language  is  plain  and  unambig- 
uous. The  fact  of  adverse  claims  to  portions 
of  the  property  was  understood  by  all,  and  this 
condition  of  things  was  speciallyprovided  for 
In  the  agreement  of  purchase.  Ilie  payments 
were  to  oe  at  the  rate  of  $5  per  acre  for  all  the 
land  the  title  to  which  was  eventually  secured. 
Lewis  was  to  use  due  diligence  in  Uie  proaecu* 
tlon  of  the  suits  so  as  to  obtain  a  speeoy  triaL 
We  find  nothing  in  the  record  to  show  that  be 
was  at  fault  in  this  particular.  As  the  original 
arbitrators  failed  to  perform  their  duties,  that 
submission  was  set  aside.  A  trial  to  a  jurr  was 
then  had  without  any  practical  result,  when  a 
new  submission  was  on  and  an  award 

promptiy  obtained.  There  was  some  delay  in 
securing  final  judgments  upon  this  award,  but  [705} 
we  see  no  evidence  of  such  neglect  on  the  part 
of  Lewis  in  this  particular  as  amounts  to  a 
breach  of  his  contract  He  certainly  could  not 
control  the  conduct  of  his  adversaries  in  their 
applications  for  the  allowance  of  writs  of  error 
and,  therefore,  is  not  chargeable  with  damages 
for  the  delay  in  that  particular.  Be  securedhls 
judgments  and  tiie  Court  of  Appeals  has  re> 
lus^  to  disturb  them. 

We  come  now  to  consider  the  effect  of  the 
last  clause  in  the  agreement,  which  is  in  these 
words :  "It  is  further  understood  and  agreed  that 
the  last  payment  or  balance  of  $50,000,  due  Jan- 
uary 1, 1877,  and  interest,  Is  reserved  until  the 
decUdon  of  said  suits,  and  the  ascertainment  of 
quanti^."  This  diows  that  the  parties  were  of 

Siinion  that  the  lands  when  snrreyed,  and  all 
e  suits  decided,  would  not  fall  more  than 
10,000  acres  short  of  the  estimated  quantity.  It 
also  shows  that  it  was  anticipated  the  suits  mi^t 
not  all  be  decided  until  after  January  1, 1877, 
the  cUte  of  the  maturi^  of  the  last  installment, 
because  the  payment  of  that  installment,  what- 
ever should  be  its  amount,  was  postponed  until 
the  qoanti^  was  ascertained  and  the  suits  de> 
cided.  The  only  provision  as  to  delay  in  seems 
faig  titie  was,  that  the  suits  should  be  prosecuted 
wUh  diligence  and  that  the  last  installment  was 
not  to  be  demanded  until  the  events  had  hap- 
pened which  were  to  settie  finally  its  amount. 
When  paid,  however,  the  last  installment  was 
to  carry  Interestfrom  the  8d  (tf  June,  1878,  Uln 
all  tibe  rest.  If  ft  hod  appeared  that  Lewis  de- 
layed unreasonably  the  prosecution  of  the  suits 
or  the  ascertainment  of  the  quantity,  we  mi^t 
have  stopped  the  interest  as  compensation  for 
his  neglect  in  such  particulars,  but  the  only  de- 
lay in  the  prosecution  of  the  suits  which  could 
by  any  possibility  be  made  the  cause  of  com- 
pldnt  was  that  between  the  filing  of  the  awards 
and  the  judgments  thereon.  On  full  considero- 
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ilm,  however,  we  are  of  ooinion  that  Lewia 
ought  not  be  inade  responalble  for  this.  By  a 
falluie  to  serve  the  necessary  notices,  the  judg- 
ments were  delayed  one  term  of  the  court  Tma 
appears  to  have  been  by  accident  rather  than 
design,  and  it  was  lonff  after  Clarke  &  Norrii 
wen  in  default  for  a  uUure  to  perform  their 
agreement. 

In  our  opinion,  the  decree  should  have  been 
790]  In  favor  or  the  appellant,  in  accordance  with 
the  statement  of  account  made  by  the  master 
numbered  22,  save  onlr  that  no  Interest  should 
be  charged  on  $50,000  of  the  purchase  moner 
represented  by  what  was  accepted  as  the  casn 
payment  By  the  exprass  temu  of  the  agree- 
ment. Interen  was  only  to  be  paid  on  the  de- 
ferred installments. 

Th$  deent  U  rttened  attoth^  amountfound 
dut,  and  affirmed  in  all  other  retpecU,  and  the 
eaim  Uirniaftded,  with  Instructions  to  modify 
the  decree  as  originally  entered  by  inserting  the 
amount  ascertained  to  be  d\ie  on  the  principle 
of  accounting  as  indicated  in  this  opimon,  and 
for  further  proceedings  according  to  law. 

Tmeoopjr.  TMt:  _ 
James  H.  MoKenner.  Clerk,  Bop.  Oourt.  U.  B. 


OEOROB  FRIEND  n  al..  Bp.  <»  Err., 
«. 

TXTLLT  R.  WI38. 

(See  S.  C  Reporter's  etL,  787, 798.) 
Juriedietion  aa  to  amount. 

1.  Wbae  theoomplalnt  alleges  a  joint  entry  and 
ouater  of  two  paroela  of  land  worth  more  than 
$5,000,  and  the  auwer  does  not  set  up  aeparate 
claims  to  the  distinct  parcels  by  tbe  several  defend- 
aats  and  tbo  judjrment  for  the  reoover^  of  the  po»- 
seasloD  IB  against  all  the  defendants  lomtlr,  this 
court  has  Jurisdiction. 

2.  Tupper  v.Wlse  and  lornoh  v.  Bauer,  axiU,  dls- 

"°  [No.  1067.] 

auimitted  Apr.  tl,  I884.    Decided  May  S,  1384, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 
Motion  to  dismiss,  with  which  la  united  a  mo- 
tion to  afflrm. 

Msaen.  Henry  Baard  and  Charles  H. 
Annea.  for  defendant  in  error  in  support  of 
motions. 

Mr.  W.  J.  Johnston*  for  plaintiffs  In  er- 
ror, contra. 

Mr.  ChUfJueHee  Walt*  deBTeredtheoplib 

Ion  of  the  court: 
71^]  Theu  motione  are  denied.  The  value  of  the 
two  sections  of  land  which  are  in  dispute  is 
conceded  to  be  more  than  (5,000.  The  com- 
plaint alleges  8  joint  entry  and  ouster,  and  the 
answer  does  not  set  up  separate  claims  to  dis- 
tinct parcels  of  the  land  by  the  several  defend- 
ants. The  judgment  for  the  recovery  of  the 
poaaeasion  is  against  all  the  defendanU  jointly. 
In  thli  respect  the  case  is  entirely  dtltteent  from 

Norn.— /wttdlotfoii  qf  IT.  &  Supreme  Oourt  do- 
penOt  on  amtnmt;  interest  cannot  be  added  to  gtve 
jwriedietion;  how  value  of  tMna  demanded  may  be 
thovm:  vAot  ease*  fm4ewaMc,wu/u>td  noord  to  sum 
Ineontrovtrgm,  Baa  soCs  to  Gordon  T.<%dan,»17. 
e.(8Pet.>.» 


those  of  Tupperv.  Wtm  and  Z«n«A  t.  Bail^ 
[ante,  189. 190].  We  have  Jurisdiction  thero- 
fore. 

The  questions  arising  on  the  merits  are,  aoms 
of  them,  of  a  character  that  ought  not  to  bs 
dinxwed  of  on  a  motion  to  affirm. 
Iruaoopr.  Test: 

Jamea  H.  Keener,  OeA,  Sup.  Court,  U.  I. 


JAUES  CRAWFORD  sr  al.,        in  Srr., 

GRANVILLE  0.  HALLER 

<8ee  8.  C,  Beporter^  ed.,  VST.) 

Ftnatjv^fment,  tehat  ie—meanioff  ^  gtatuta— 
mandamus. 

L  An  ordw  of  the  Supreme  Ooort  of  aTerrltoiy 
dUmlsBbur  a  writ  of  error  to  a  district  oourt,  ba* 
cause  of  the  failure  <tf  the  plaintiff  In  onorto  01* 
the  transorlpt  and  have  the  cause  docketed  within 
too  time  reoulred  bv  law.  Is  nota  Una!  judgment  or 
a  Unaldeolfion  within  the  meaning  of  seotlotu  W 
and  1911 B.  8.,  regulatlnf  writs  of  error  and  appeals 
to  thta  oourt. 

J.  1lMuaBOftheterm**flnaldecislons"lnsectloB 
Ittldoes  not  enlarge  the  scope  of  the  Jurlsdtotioa 
ofthlsoourt  ItkonlyaiD&Btltutafor  thewnrda 
"  final  ladgm«kts  and  decrees'*  la  aeotlon  TU  and 
means  ue  same  thingr. 

8.  For  a  refusal  of  an  Inferior  oourt  to  hear  and 
decide  a  cause,  Ot»  remedy  is  t>y  man  Jamtu  to  com- 
pel the  court  to  entertain  and  decide  the  cue  and 
not  by  writ  of  error. 

[No.  12M.] 
BtbrniUedApr.  tl,  2884.   Decided  MayS,  IS84. 

F ERROR  to  the  Buprome  Court  of  Waik 
Ington  Territory. 
Motion  to  dismiss,  with  which  li  united  ft  mo- 
tion to  affirm. 

Mr  John  H.  Mitchell,  for  defendant  Id 
error,  in  support  ot  motions. 

Mr.  S.8.Bnrdett»  for  plalntlflk  In  error, 
eojUra. 

Mr.  (^i^^vftfesWaite  delivered  Oie  oidn- 
ion  of  the  court: 

Thie  motion  ie  granted  on  the  authority  of 
Ine.  Co.  T.  Cometoek.  16  Wall.,  26S  [83  U.  8., 
XXI.,  498],  and  R.  B.Oo.v.  Wiewall,  33  Wall, 
607  [90  U.  8.,  XXm.,  108].  An  order  of  the 
Supreme  Cotut  ot  Washington  Territory  dla> 
missing  a  writ  of  error  to  a  district  court,  be- 
cause of  the  failure  of  the  plaintiff  in  error  to 
file  the  transcript  and  have  the  cause  docketed  1 
within  the  time  required  by  law,  is  not  a  final 
judgment  or  a  final  decision,  within  the  mean- 
ing of  those  terms  as  used  in  sections  703  aund 
1911  of  the  Revised  Statutes  regulating  writs  of 
error  and  appeals  to  this  court  from  the  Su- 
preme Oourt  of  the  Territory.  Section  TOSpifK 
Tides  for  the  review  of  final  judgments  ana  de- 
crees by  writ  of  error  or  appeal,  and  aectlon 
1911  regulates  the  mode  and  manner  of  ta^ig 
the  writ  or  procuring  the  allowance  of  the  m- 
peal.  The  use  of  the  term  "  final  decisions"  tn 
secUoa  1911  does  not  enlarM  the  scope  ot  the 
jurisdiction  ot  this  oonit  it  is  only  a  substt. 
tute  for  the  words  "  final  judgments  and 

Nora.— WTiot  U  jtnal  deeree  or 
oUtereamt' 
bona 
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muf  in  KcdonTOS,  ud  mouia  the  same  thing. 

The  dismissal  of  the  writ  was  a  refusal  to 
hear  and  decide  the  cause.  The  remedy  in  such 
a  case,  if  any,  is  by  mandamut  to  compel  the 
court  to  entertain  the  case  and  proceed  to  Its  de> 
termination,  not  by  writ  of  error  to  review  what 
has  been  done.  Mb  parte  Braditreet/J  Pet.,647; 
XeparteKewman.  l4  WaU.;  16S  [81  U.S..  ZX., 

Iktmimd. 
Ibueoopjr.  Test; 

James  H.  HoKmuMrt  Otoifct  Siq^  Court,  JJ.  S. 


UNITED  STATES,  ee  nl.,  Stbphbh  Y. 
White,  F^.  in  At., 

V. 

^OHN  J.  KNOX,  Comptroller  of  the  Cor- 
rency. 

(See  8.  C,  Beporter*a  ©d.,  784-788.) 
SaUojuil  harik — dividends  to  endtton. 

1.  DlTldeodB  are  to  tie  paid  to  ^  creditors  of  an 
4nsolvent  national  bank  Droportlooally,  tjj  aome 
uniform  rule. 

Z.  The  only  '■jaims  the  oomptroller  can  reooffnlse 
In  the  wttlpuient  of  the  affairs  of  an  Insolvent  na- 
tional bank  are  those  which  are  shown,  br  proof 
SBtiaiactory  to  blm  or  by  the  adjudication  of  a  com- 

Setent  court,  to  bare  bad  their  origin  In  eometiilng 
one  before  the  insolvency,  and  he  must  take  the 
value  of  the  claim  at  that  urae  and  not  at  the  time 
^(^ment  it  rendered  upon  It,  as  the  baalB  of  dlatzl- 

[No.  1286.] 

Argued  Apr.  10, 1884.     Decided  May  S,  1884. 

F ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  histoiT  and  facts  in  the  case  appear  in  the 
<<9inIon  of  the  court. 

Mr.  a,  V.  White*  plaintiff  hi  error.  In 
person. 

J<r.  Kath*l  Wilmmt  fbr  defendant  In  error. 

Mr.  Uiief  Justice  Walte  delivered  the  <^rin- 

loD  of  the  court : 

This  was  a  suit  for  mandamua  to  compel  the 
Comptroller  of  the  Currency  to  pay  a  dividend 
on  a  debt  of  the  Miners'  Kauonal  Bank  of 
Georgetown,  Colorado,  an  insolvent  national 
bank.  The  question  argued  In  this  court  arises 
on  the  foliowiug  facts : 

The  Miners' National  Bank  of  Georgetown 
was  put  into  insolvency  by  the  Comptroller  of 
the  Currency,  and  a  receiver  appointed  about 
the  20th  ol  December,  1876.  It  owed  a  large 
■mount  of  debts  and  among  the  rest  about 
$60,000  to  White,  the  relator,  which  the  Comp- 
troller refused  to  allow.  White  thereupon 
brought  suit  to  have  his  cMm  adjudicated,  and 
cn  the  23d  of  June,  1888,  he  recovered  a  Judg- 
ment against  the  Bank  for  $104,628.72.  that 
tM!iug  tlie  amount  of  his  claim  with  interest 
added  to  the  date  of  the  judgment  Between  Uie 
time  of  the  failure  of  the  Bank  and  the  Judg- 
ment, the  Comptroller  had  paid  to  the  other 
creditors,  under  the  requirements  of  section 
6286  of  the  Revised  Statutes,  ratable  dividends, 
amounting  in  the  i^gregate  to  sixty-five  per 
cent  OD  the  amounts  clue  them  reepecUvety,  as  of 
the  date  when  the  Bank  failed.  As  soon  as  the 
claim  of  White  was  adjudicated,  the  Comp-, 
111  C.  S. 


troller  calculated  the  amoont  due  him  aeo«d' 
ing  to  the  lodgment  as  of  the  date  of  the  f  aUurt 
and  paid  him  nxtv-flve  per  cent  on  that  amount 
The  sum  paid  m  this  way  was  $46,660.75, 
which,  it  is  conceded,  was  the  true  amount  due 
him  on  the  basis  of  dlstrlbutiou  assumed  br  the 
Comptroller.  White  claimed  that  the  dlvldoid 
should  be  paid  on  the  fine  of  the  judgment, 
which  would  have  eivenhim  $67.M0.41.  The 
difTerence  between  the  amount  claimed  and  that 
paid  Is  $21,879.66.  The  present  rait  was 
brought  to  compel  the  payment  of  this  differ- 
ence. The  court  below  decided  in  favor  of  the  [786 
Comptroller,  and  White  sued  out  this  writ  <A 
error  for  the  review  of  a  judgment  to  that  effect 

The  pleadings  are  somewhat  hiartlfldally 
drawn,  but  both  parties  ask  that  all  matters  of 
form  m^  be  diaregarded,  and  their  rights  de- 
termined upon  the  Acts,  about  which  time  is  no 
disagreement 

Section  5286  of  the  Revised  Statutes,  uader 
which  the  question  to  be  decided  arises,  is  as 
follows  : 

"  Frcon  time  to  time  *  *  *  the  Comptroller 
shall  make  a  nUaUe  dlvidoid  of  the  monev  *  *  * 
paid  over  to  him  such  receiver,  on  m  such 
claims  as  may  have  been  proved  to  his  satisfac- 
tion or  adjudicated  in  a  court  of  competent  ju- 
risdiction and,  as  the  proceeds  of  the  assets  of 
such  association  are  paid  over  to  him,  shall  make 
further  dividends  on  all  claims  previously 
proved  or  adjudicated." 

The  Comptroller  decided  that  the  payment  to 
White  sbotud  be  OD  the  basis  of  the  amount  due 
falm  on  his  adjudicated  dalm  as  (rf  the  date  of 
the  failure  of  the  Bank,  because  the  dividenda 
to  the  other  creditors  bad  been  calculated  in  that 
way,  and  all  be  was  entitled  to  was  a  share  In 
the  proceeds  of  the  assets  equal  to  what  had 
been  distributed  to  others  dunng  the  pendency 
of  bis  litigation.  In  this  we  tornk  toe  Comp- 
troller was  right  Dividends  are  to  be  paid  to 
aU  creditors  ratabl)^,  that  is  to  say,  proportion- 
ally. To  be  proportionate  they  must  be  made  bv 
some  unifoim  rule.  They  are  to  be  paid  on  all 
claims  against  the  Bank  previously  proved  or 
adjudicated.  All  creditors  are  to  be  treated 
alike.  The  claim  against  the  Bank,  therefore, 
must  n^xraarlly  be  made  the  basis  of  the 
portionment 

tf  the  Comptroller  Is  satisfied  with  the  proof 
which  Is  furnished  to  him,  he  can  allow  the 
claim,  and  when  the  allowance  is  made  the  cred- 
itor becomes  entitled  at  once  to  participate  in  all 
dividends  that  may  be  declared.  If  me  Comp- 
troller declines  to  recognize  the  claim  as  valid, 
it  must  be  established  by  the  adjudication  of 
some  competent  court  before  it  can  share  in  the 
distribution  of  assets.  When  adjudicated  in 
favor  of  the  creditor,  it  is  established  as  a  claim  [7g7] 
against  the  Bank  and  must  be  treated  accord- 
ingly by  the  Comptroller. 

The  business  of  the  bank  must  stop  when  in- 
solvency isdlx^lared.  R  8.,  sec.  S228.  No  new 
debt  can  be  made  after  that  The  only  claims 
tiie  Comptroller  can  recoenize  In  the  settiement 
of  the  a&ks  of  the  bank  are  those  which  are 
shown  byproof  satisfactoiy  tohimorby  tfae  ad- 
judication of  a  competent  court  to  have  had 
their  origin  in  something  done  before  the  in- 
solvency. It  is  clearly  his  duty,  therefore,  In 
P»lng  dividends,to  take  the  value  of  the  claim 
at  that  tfane  as  the  bads  of  distribution.  Iflo- 
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terest  Is  added  od  one  claim  after  that  dato  be- 
tore  the  percentage  of  dlvidead  is  calciilated,it 
should  he  upon  all ;  otherwise  the  distribution 
would  be  according  to  different  rules  and  not 
ratably,  as  the  law  requires. 

It  is  inristed,  however,  on  the  part  of  the  re- 
lator.that  he  is  entitled  to  dividends  on  his  judg- 
ment, as  that  is  the  amount  adjudicated  to  tiitn, 
and  the  advantage  be  will  get  in  this  way  is  no 
more  than  just,  becaiise  oi  the  trouble  and  ex- 
pense he  was  put  to  in  carrying  on  his  litigation 
and  the  delay  he  has  suffered  in  getting  bis  mon- 
ey. The  question  here  is  not  whether  he  should 
DC  paid  interest  on  the  several  items  of  percent- 
age wbicb  make  up  tbe  aggregate  of  sixtv-flve 

Ser  cent,  from  the  time  oitne  payments  of  dlvi- 
ends  to  other  creditors  until  his  claim  was  ad- 
judicated, but  whether  tbe  amount  of  bis  judg- 
ment must  be  token  as  the  sum  on  which  his 
dividend  is  to  be  paid.  As  baa  already  been 
seen,  the  dividends  are  to  be  paid  on  the  adjudi- 
cated claim,  not  on  tbe  amount  due  upon  the 
claim  when  adjudicated.  The  judgment  es- 
tablished the  claim  as  a  citdm  agunstthe  Bank 
at  the  time  of  the  insolvency,  and  the  amount 
due  when  tbe  judgment  was  rendered.  Thus 
the  claim  was  adjudicated  and  the  amount  due 
at  the  date  of  the  judgment  ascertained.but  for 
tbe  Comptroller  to  pay  tbe  relator  on  tbe 
amount  due  him  at  that  time  and  tbe  other  cred- 
itors on  tbe  amount  due  them  eight  years  before, 
when  tbe  insolvencT  occurred,  would  certainly 
net  be  making  ratable  dividends  from  tbe  as- 
sets  on  all  claims  against  the  Bank.  Itwasclear- 
1788]  ly  right,  therefore,  to  ascertain  from  the  judg- 
ment how  much  was  due  on  this  claim  at  the 
date  of  the  iosolTencj  and  make  the  disliibutlon 
accordingly. 

Tbe  troubleand  expense  which  tbe  relator  has 
been  put  to  for  the  establishment  of  his  claim 
are  hut  incidents  to  the  business  in  which  he 
was  engaged.  It  was  the  duty  of  the  Comp- 
troller, If  not  satisfied  of  the  correctness  of  the 
claim  when  presented,  to  disallow  it  and,  if  an 
attempt  was  made  to  obtain  its  ad  judication,  to 
make  such  defense  as  in  his  judgment  was  prop- 
er. No  provision  is  made  by  uw  for  tbe  pay- 
ment of  the  expenses  of  tbe  dfdmant  In  his  liti- 
gation beyond  the  taxable  C08ts,and  necessarily 
that  loss  must  fall  on  him  as  it  does  on  every 
one  who  has  tbe  misfortune  to  be  driven  to  tbe 
courts  for  the  judicial  determination  of  his 
rights. 

T/ieeourt  below  Juxving  refined  the  mandamus, 
ittjudgmefa  to  that  0eet  i»  qffbmed. 
TrtMOopy.  Test: 

James  B.  MoKenner,  Clerk,  Snp.  Court,  U.  S. 


AT.  PAUL.  MINNEAPOLIS  AND  MANI- 
TOBA RAILWAY  COMPANY,  P^.  in 
Err. 

«. 

DAVm  BURTON. 
(See  S.  C,  Iteporter<8  ed.,  788, 789.) 
Beeord  ^  naturaluation. 

An  exempUfloatJoD  of  a  record  of  nataraUsaUon 
to  be  receivedJnevklenoe,  does  not  require,  tooom> 
plete  Hs  authentlcatloti,  the  certlftoate  <tf  we  <derk, 
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under  the  seal  of  his  office,  that  tbe  Judm  of  tbf 
court  was  duly  oommimloned  aodquafifled. 
[No.  1269.1 

SubmiUed  Apr.  $1, 1884.  StettM  Jfag  S,  1884. 

IN  ERROR  to  the  Circuit  Court  of  the  Unitea* 
States  for  the  District  of  Minnesota. 
Motion  to  dismiss,  with  which  la  united 
motion  to  affirm. 

This  action  was  brought  In  the  District  Court, 
Fburth  Judicial  District,  Minnesota,  by  the  de- 
fendant In  error,  to  Teoorar  damAgee  for  the  al- 
leged wrongful  attachment  of  bis  property  un- 
der certain  legal  proceedings  instituted  the- 
defendant. 

The  suit  was  removed  into  the  court  bdow, 
on  petition  of  the  defendant,  oa  die  gromict  that 
tbe  plaintiff  was  an  alien. 

The  plaintiff  filed  a  plea  in  abatement,  claim- 
ing to  be  a  naturalized  dtlzen,  and  moved  to  ro- 
mand  the  cause. 

The  trial  of  the  issue  raised  by  the  plea  In 
abatement  resulted  in  a  verdict  that  sud  plea 
was  true,  and  a  judgment  remanding  the  cause. 
Whereupon  the  de&dant  sued  out  this  writ  of 
error. 

Me$m  Enoflh  Tottea  and  Jaekton  dt  Pond^ 
tot  defendant  In  error,  in  support  of  motions. 

Mmn.  S!.  Q.  Sogtn  and  VBrim  4  Wilton, 
tor  {daintiff  In  mot. 

Mr.  Chief  JiiMtUe  Walte  delivered  tbe  opin- 
ion of  the  court: 

The  order  remanding  this  case  is  affirmed. 
The  Act  of  March  8,  1876,  ch.  187,  sec.  5,  18 
Stat,  at  L.,  470.  makes  it  the  duty  of  the  Circuit 
Court  to  remand  a  suit  which  has  been  removed 
from  a  State  Court  when  it  satisfactorily  ap- 
pears that  the  "  suit  does  not  really  and  sub- 
stantially involve  a  dispute  or  controversyprop- 
erly  within  the  juriraiction  of  said  Circuit 
Court."  The  exemplificadon  of  the  record  of 
the  naturalization  of  Moses  Burton,  which  was- 
offered  hi  evidence,  did  not  require,  to  com- 
plete its  authentication,  the  certificate  of  the 
clerk,  under  the  seal  of  his  office  that  the  Judge 
of  the  court  was  duly  commissioned  and  quaJi- 
fled.  Thecertiflcatesmaybe  to  some  extent  de- 
fective in  fonn,  but  we  think  the  record  as  n 
whole  could  prc^terly  be  considered  by  th» 
Judge,  on  tbe  questUm  <d  remanding  tbe  cause. 


trancopf.  Tsst: 

James  H.  MbKeniwr,  Clerk,  Sup.  Oour^  IT.  8. 


ALFRED  BERRY,  AfipfL, 
«. 

B.  F.  GREEN. 


JDDBON  0.  BROWN,  Jiipt, 
«. 

SAME. 

JOHN  S.  BURHANS,  Appt., 

V. 

SAME. 

in  u.  8. 
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JOnN  DARSH,  AppU, 


CHARLES  E.  DUNHAM,  Appt., 
6A1IE. 


THEO.  F.  FRENCH,  Am» 
SAMS. 


WILLIAM  GALE,  Appt., 
SAJIE. 


JAUES  T.  PIERSON.^ppf. 
«. 

SAME. 


JOHN  N.  SCHENGK,  Aj^, 
«. 

SAUE. 


AVOUBTUB  YANBEVENTEB,  AppL, 
SAME. 

Motions  to  dlim!M  not  denied  for  want  of  oom- 
pleteneM  of  record,  the  cues  havlnR  been  heard 
lod  decided  upon  proofs  flJed  In  another  cose,  con- 
sidered at  the  same  time  in  the  oourt  below,  by 
•tJpulBtlon. 

[Noe.  7«.  747. 748,  748, 750,  751, 752, 768,  754, 
756.] 

SvhmittedA^,  24,1884.  Jkdded  May  S,  IS84. 
Ill  U.  S. 


T.  QBBBH. 

APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  New  Jenqj. 
On  motions  to  dismiss. 
3fr.  J.  C.  ClajtoB,  for  appellee.  In  support 
of  motions. 

Mmn.  Wm.  B.  Hason  and  W,  D.  Bald* 
win.  for  ^ipellaDti,  emtra. 

Mr.  ChirfJiutiee  Waito  ddlTared  tbe  opin- 
ion of  the  court: 

These  motioDS  are  denied.  It  is  apparent 
from  the  motion  papers  that  the  records  certl- 
fled  here  In  the  several  cases  do  not  contain  the 
proofs  used  on  the  hearing  below,  but  It  is  not 
denied  that  the  cases  were  by  supiilation  all 
heard  and  decided  upon  proofs  filed  In  another 
case  which  was  considered  at  the  some  time. 
An  appeal  in  the  other  caae  has  been  dehyed 
for  sufficient  reasons,  but  that  case  Is  likely  t» 
be  here  long  before  these  are  reached  tn  their 
order.  It  is  conceded  that  the  proofs  are  volu- 
minous, and  we  can  see  that  to  require  copies 
to  be  furnished  in  each  case  is  lilcely  to  be  pro- 
ductive of  useless  expense.  There  would  seem 
to  be  no  good  reason  why  the  stipulation  entered 
into  below  may  not  oe  mode  available  here. 
But,  however  that  may  be,  as  the  filing  of  *  de- 
fective transcript  does  not  necessarily  deprivs 
us  of  Jurisdiction,  we  arc  not  Inclined  to  grant 
these  motions.  We  can  determine  what  proofs 
will  be  considered  when  the  cases  are  brou^U 
on  for  heairiug,  and  it  will  be  time  enough  to 
apply  for  a  certiorari  to  bring  up  those  that 
were  used  below  under  the  stipulation,  when 
It  is  found  that  the  record  in  the  case  in  which 
they  were  filed  Is  not  likely  to  be  here  in  seaan 
for  use  In  connection  with  these  ai^ieals. 
Motiont  to  diamim  oterruled. 
True  copy.  Test : 

James  H.  M oKeuiey,  Clerk,  Sup.  Court,  U.  & 
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THE  DEOISIOIfS 

Supreme  Court  of  the  United  States, 

AT 

OCTOBER  TERM.  1884. 


UNITED  STATES,  Appt, 
«. 

CHARLES  MORTON. 

(8m  8.     Beporterls  ed., 

Pay  of  military  ojteer. 

*11w  Hme  of  lenioe  of  ft  «i4ot  In  the  HUItWT 
Academy  at  Wert  Polot  from  July  1, 1RA5,  to  June  IS, 
IMB,  la  to  he  regarded  as  actual  time  of  Mrrlce  In 
the  Arm;  irithln  tfae  inctming  of  the  Acta  of  FeV 
ruary  24. 1881.  and  June  30,  ItHS,  31  Stat,  at  L.,  MS,  2e 
Rtat.  at  Ln  iii,  in  oompuUns  hn  Increaae  of  pay  for 
each  term  trf  five  yean  of  wrTlca  under  Honoii 
of  tba  Berlnd  Btntntci. 

[No.  841.] 

Sv&mttM  Oct.  16. 1884.    DeeitUa  Oct.  tf,  1884 

APPEAL  from  tbe  Court  of  Clafma. 
The  hiBtory  and  facts  of  the  case  appear 
in  the  opinion  of  tlie  court. 

Mr.  S.  F.  PhiUipa.  SoUdtor-Qen.,  for  ap- 
pellant. 

Mem-i.  8.  S.  Henkle*  Allan  BuffUrford  and 
IF.  J.  MobeHey,  tor  appellee. 

Sfr,  Juttiee  Blatehford  delivered  tbe  opin- 
ion of  the  court: 

Charlca  Hortoo  was  appointed  a  conditional 
cadet  in  tbe  service  of  the  United  States  on 
Siarch  6,  1605,  and  was  adniittcd  as  a  condi- 
tional cadet  on  Jufy  1, 1865.  into  the  United 
States  Hilitaiy  Academy  at  West  Point  and  re- 
ceived his  warrant  as  a  cadet,  signed  by  the 
Secretary  of  War,  in  January,  1666,  stating 
tliat  he  iiad  been  appointed  b;^  the  President  a 
cudct  of  the  United  States  Sfilitary  Academy, 
t-o  rank  08  such  from  July  1, 1806.  On  the  flrat 
of  July,  1865,  when  he  wos  so  admitted  as  a 
oonditfonal  cadet,  he  entered  into  an  agreement, 
required  by  law,  bearing  that  date,  and  sub- 
scribed and  sworn  to  by  him,  which  stated  that, 
*  ■  Ilnving  been  selected  for  an  appointment  as 
^^dct  in  the  Military  Academy  of  the  United 
States,"  he  engaged,  with  the  consent  of  his 
father,  in  the  event  of  his  receiving  such  ap- 
1     ^mintment.  that  he  would  serve  in  the  Anuy  of 
Uie  United  States  for  eight  years,  unless  sooner 
discharged  bv  competent  authority.   The  in- 
wrument  emoodied  also  the  oath  reqtdred  by 
Abe  Act  of  JulT  2, 1862,  12  Stat  at  L..  602,  to 
lie  thereafter  ti^en  and  subscribed  by  every  per- 

*Bead  note  tj  Mr.  JiaUee  Blaxobtobd. 
1X2  U.  S. 


I  son  "Elected  or  appointed  to  any  office  of  b(Hi> 
or  or  profit  under  the  Oovemment  of  the  United 
States,  cither  in  the  dvll,  military  or  naval 
portnients  of  the  puUic  service  excepting  tiM 
President  of  the  United  States,"  "befOTe  eute^ 
ing  upon  the  duties  of  such  oiB  ce,  and  before  Iw- 
ing  entitled  to  any  of  tfae  salary  or  other  emol- 
uments tliereof."  Part  of  the  oath  was,  "That 
I  will  well  and  faithfully  discharge  the  dutia 
of  the  ofBce  on  which  I  am  about  to  enter." 
He  remained  at  the  Academy  from  July  1, 1S65, 
until  June  15,  1869,  when  he  was  duly  grarlu- 
ated  therefron\.  He  was  commissioned  as  aSd 
lieutenant  In  the  8d  regiment  of  cavalry,  to  date 
from  June  15,  1869,  and  thereafter  as  a  1st 
lieutenant  in  the  same  regiment,  to  take  elTect 
from  September  26,  1876.  He  held  the  latter 
position  down  tn  March  81,  1883.  He  faith- 
luUy  discharged  the  duties  impcwed  on  him  1^ 
these  various  iqroointments,  bdng  contiauouslj 
in  the  service  of  the  United  States,  In  a  milt* 
taiy  capacity,  from  July  1, 1865,  to  Mardi  81, 
1888.  In  computing  his  service  pay,  be  was 
not  allowed  credit  for  tbe  time  he  was  a  cadet 
at  West  Point  as  part  of  his  time  of  service  in 
the  Aiiny.  He  brought  suit  in  the  Court  of 
Claims  agnioBt  tbe  United  States  In  July,  1888, 
to  recover  |169.07,  as  witliheld  from  him  in  re- 
spect of  time  between  February  24, 1881,  and 
34arch  81.1888,  and,  cm  the  foregoing  facts,tbat 
court  rendered  a  judgment  in  hu  favor  for  that 
amount,  f  nm  which  the  United  States  have  ap- 
pealed. 

It  is  provided  as  foUows  by  section  1262  of 
the  Bevised  Statutes:  "There  shall  be  allowed 
and  paid  to  eadi  commissioned  oltlcer  below  tbe 
rank  of  brigadier-general  *  *  *  ten  per  centum 
of  their  current  yearly  pay  for  each  term  of 
five  years  of  service."  In  the  Acts  of  Febru- 
ary 24,  1881,  and  June  80,1882,  making  appro-  W 
pnations  for  the  support  of  tlie  Army,  21  8tut. 
at  L.,  846  and  22  Stat  at  L.,  118,  under  tbe 
head,  "For  pay  of  the  Army,"  gross  sums  are 
appropriated  for,  among  other  thugs,  this  pur- 
pose: "Additional  pay  toofflcersfor  lengtLof 
service,  to  be  paid  with  their  current  monthly 
pay,  and  the  actual  time  of  service  in  the  Army 
or  Navy,  or  both,  shaU  be  aUowed  aU  officers  in 
computing  their  pay."  The  only  question  for 
decision  is. whether  the  time  of  service  as  a  cft- 
det  is  to  be  regarded  as  actual  time  of  service 
In  the  Army. 

The  view  acted  on  by  the  accounting  ofBcers 
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of  tbe  Ooremment  In  dealing  irith  the  trfOcer 
under  section  1363  of  theReTiBed  Statutes,  and 
section  24  of  tbe  Act  of  July  16,  1870, 16  Stat 
at  L.,  830,  of  which  section  1363  was  a  re-en- 
actment, was  to  allow  only  for  length  of  service 
as  a  commisaioned  officer  In  the  regular  Army. 
By  section  7  of  the  Act  of  June  18, 1878.  20 
Stat,  at  L.,  160,  it  was  provided  that*offlcersof 
the  Armr  who  had  aerved  as  enlisted  men  In 
the  Amues  of  tlie  United  States,  regular  or  toI- 
unteer,  should  be  credited  with  tbe  full  time 
the?  had  served  as  such  enlisted  men,  in  com- 
puting their  service  for  longevity  pay.  Under 
this  statute,  the  practice  was  not  to  regard  an 
officer  who  had  served  as  a  cadet  as  having  there- 
^  served  as  an  enlisted  man  In  the  Army,  16 
Atty8-Oen,,611;  and  the  Court  of  Claims, 
In  SaHritt  v.  U.  a.,  16  Ct.  of  CI..  302,  supported 
that  view.  After  the  passage  of  the  Act  of  Feb- 
mary  34,  1881,  the  accounting  officers  of  the 
Government  aidministered  it  as  not  requiring 
that  the  time  of  service  as  a  cadet  shoidd  be  al- 
lowed as  "actual  time  of  service  In  the  Army." 
This  was  done  InpurBuance  of  the  advice  of 
Attomey-Ckneral  tfacYeagh. 

But  an  examination  of  tiael^dationof  Ccm- 
ness  shows  that  the  cadets  at  West  Point  were 
umtTs  a  iHUt  of  the  Army  and  that  service  as 
a  cadet  was  always  actual  service  in  the  Aimy. 
Cadets  are  first  mentioned  in  the  Act  of  Hay 
9,  1794, 1  Stat  at  L.,  886,  which  provided  for 
organizing,  by  voluntary  enlistment,  a  corps  of 
artillerists  and  en^eers,  of  which  a  part  was 
to  be  83  cadets,  ranking  as  sergeants,  bat  spoken 
of  as  officers.  These  wne  part  of  the  Army. 
By  section  6  of  tbe  Act  of  July  16, 1798, 1  Stat 
[Slat  L..  605,  cadets  are  called  non-commissioned 
officers  in  the  Army  <tf  the  United  States,  and 
their  pay  Is  fixed  u  $10  per  month  and  two  ra- 
tions per  day. 

By  tbe  Act  of  March  16.  1802.  entitied  "  An 
Act  Fixing  tbe  Military  Peace  Establishment 
of  the  United  States."  2  Stat  at  L.,  182,  it  was 
provided  (§1)  that  the  mllitarT  peace  establish- 
ment of  me  United  States  should  embrace  a 
regiment  of  artillerists,  of  which  a  part  should 
be  for^  cadets.  By  sections  4  and  0  the  pay  and 
rations  of  the  cadets  were  fixed.  By  section  26 
provision  was  made  for  organizing  a  corps  of 
engineers,  consisting  of  officers  aim  ten  cadets, 
whose  pay  was  fixed ;  and  by  section  37  the  corps 
was  to  oe  stationed  at  West  Point,  New  York, 
and  to  constitute  a  military  academy,  and  tbe 
officers  and  cadets  were  to  be  subject,  at  all 
times,  to  do  duty  in  such  places  and  on  such 
service  as  tbe  President  should  direct  Clearly, 
all  these  cadets  were  a  part  of  the  Anny. 

By  sections  1  and  3  of  the  Act  of  April  13, 
1808.3  Stat  atL.,  461,  additional  militaty  forces 
were  to  be  raised,  comprising,  in  infant^,  rifie- 
men.  artilleiy  and  dngoons,  166  cadets,  the 
cadets,  sec  4,  to  receive  the  like  par,  etc,  with 
the  cadets  of  the  then  existing  military  estab- 
lishment, and  being  classed  by  themselves  and 
not  as  either  officers  or  non-commissioned  offi- 
cers, and  sec  S,  to  be  subject,  with  Uie  then 
existing  cadets,  to  tbe  rules  and  articles  of  war 
which  bad  been  estabUabed  or  might  thereafter, 
by  law,  be  established. 

By  section  3  of  the  Act  of  April  39, 1812,  3 
Stat,  at  L.,  730,  entitled  "An  Act  Making 
Further  Provision  for  the  Corps  of  Engineers,'' 
it  was  lODvlded  that  the  lulttary  Academy 
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ahonld  ocmslat  of  the  corps  of  raglneen  and  oeih 
tain  DTofessors.  By  section  8  It  was  enacted 
that  the  cadets  theretofore  appointed  in  tbe  serv- 
ice of  tbe  United  States,  whether  of  artfllerr, 
cavalry,  riflemen  or  infantry,  or  that  might  m 
future  be  appointed,  as  ther^ufter  provided, 
should  not  exceed  360  and  might  attached  by 
the  President,  as  students,  to  the  Military  Acaa- 
emy  and  be  aabjeck  to  Uie  estaldldied  r^ulap 
tions  titereof ;  "  That  th^  shall  be  arranged 
into  oompanies  of  non-commlsdoned  officers  and 
privates,  according  to  the  directions  of  tbe  conih 
mandant  of  engineers  and  be  officered  from  the 
said  corps,  for  the  purposes  of  mlUtaiy  instruc-  [61 
tion;  that  there  aliall  be  added  to  each  company 
of  cadets  four  musicians ;  and  tiie  said  corps 
shall  be  trained  and  taught  all  tbe  duties  of  a 
private.non-commJsskmed  officer.and  officer;  be 
encamped  at  least  three  months  of  each  year,8nd 
taught  all  tbe  duties  Incident  to  a  regiilar  camp; 
that  the  candidates  for  cadets  be  nc4  under  the 
age  of  fourteen  nor  above  tbe  age  of  twenty-one 
years;  that  each  cadet  •  •  •  ahall  sign  ar- 
ticles, with  the  consent  of  his  parent  or  guard- 
lazLby  which  he  shall  engage  to  serve  five  years, 
unless  sooner  discharged;  and  all  suoh  cadeta 
shall  be  entitled  to  and  receive  tbe  pay  and 
emoluments  now  allowed  by  law  to  cadets  in 
the  corps  of  engineers."  llils  was  the  oiganl- 
zation  of  tbe  Military  Academy  substantially  aa 
it  has  siuoe  continued. 

By  section  1  of  the  Act  of  March  8, 1816,  8 
Stat  at  L..  224,  entitled  "An  Act  Fixing  tbe 
Militaiy  Peace  Establishment  of  tiie  TTnited 
States,'^  h  Is  directed  that  the  corps  of  engi- 
neers, as  then  established,  be  retained;  sec- 
tion 4,  that  tbe  compensation,  etc,  of  the  oidets 
and  others  "compodng  the  military  peace  es- 
tablishment "  should  be  the  wma  as  prescribed 
^  the  before  mentioned  Acts  of  1802  and  1808; 
and  by  section  7,  that  the  several  corps  author- 
ized by  tbe  Act  "  shall  be  subject  to  the  rules 
and  articles  of  war." 

By  section  28  of  the  Act  of  July  6, 1888,  5 
Stat,  at  L. ,  360,  it  was  enacted  that "  The  term 
for  which  cadets,  hereafter  admitted  Into  tbe 
BUlitary  Academr  at  West  Point  shall  engage 
to  serve,  be  and  the  same  is  hereby  increased  to 
eifi^t  years,  imless  sooner  discharged." 

By  section  1  of  the  Act  of  July  88. 1866,  14 
Stat,  at  L..  833,  It  was  provided  that  the  mili- 
tary peace  establishment  of  the  United  States 
should  thereafter  consist  of  so  many  reriments 
of  artillery,  of  cavalry  and  of  infantry,  uie  pro- 
fessors and  corps  of  cadets  of  the  United  States 
MiUtary  Academy,  and  such  other  forces  ad 
should  De  provided  for  by  that  Act,  to  be  known 
as  the  Army  of  tbe  United  States.  This  enact- 
ment remuned  In  force,  and  Is  reproduced  in 
section  1094  of  the  Revised  Statutes, which  says 
that "  the  Army  of  the  United  States  shall  con- 
sist of,"  with  other  constituents,  tbe  professors 
and  corps  of  cadets  of  the  United  States  Mill- 


m  this  review  of  tbe  statutes,  it  cannot  be  tm\ 
doubted  that,  before  the  passage  of  the  Act  of 
July  28,  1866,  as  well  as  afterwards,  the  corps 
of  cadets  of  the  Military  Academy  was  a  peit 
of  the  Army  of  tbe  United  States,  and  a  person 
serving  as  a  cadet  was  serving  in  the  Army ;  and, 
that  the  time  during  which  the  plaintiu  in  tbe 
present  case  was  servbg  as  a  cadet  was,  there- 
fore, actual  time  <tf  SBrnce  by  him  In  the  Army, 
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The  practloal  coiurtractlon  of  the  requirement 
of  the  Act  of  1888.  that  the  cadet  should  engage 
to  nrre  for  eight  yean,  ahown  by  the  fact  that 
the  form  of  the  engagement  In  this  case  was  to 
serve  in  the  Army  of  the  United  States  for  eight 
years,  is  a  cimimstance  of  weight  to  show  that 
the  Oovemment,  from  the  beginning,  treated 
the  plaintiff  as  serving  hi  the  Army.  The  serv- 
ice for  which  he  engaged  began  on  the  first 
at  July  (  1866.  and  the  dght  yean  ran  from  that 
time.  That  being  his  itatua,  the  Acts  of  1881 
and  1882,  in  speaking  of  "actual  time  of  service 
in  the  Army,  cover  tlw  time  of  his  service  as 
a  cadet. 

In  U.  8.  V.  TyUr,  106  U.  S.,  244  fXXVI., 
986],it  was  held  that  an  officer  retired  from  act- 
ive service,  who  was  declared  by  statute  to  be 
a  part  of  the  Army, who  could  wear  its  uniform, 
whose  name  waa  required  to  be  borne  on  its 
rewisttf ,  who  ml|^t  m  detailed  by  his  superior 
officers  to  perform  spedfled  duues,  and  who 
was  subject  to  the  rules  and  articles  of  war, was 
in  the  military  service;  and  that  the  increase  of 
pay  given  for  each  term  of  five  years  of  service 
by  section  1262  of  the  Revised  Statutes,  and  by 
section  24  of  the  Act  of  July  16,  1870,  16  Stat, 
at  L.,  820,  from  which  that  section  was  taken, 
^tplled  to  the  year  so  passed  in  the  service  after, 
as  well  as  before,  retunment.  Under  the  stat- 
utes involved  in  the  present  case,  a  cadet  at 
West  Point  is  serving  in  the  Army  as  fully  as 
an  officer  retired  from  active  scnrvice  is  serving 
In  the  Am^,  under  the  statutes  which  apply  to 
him,  so  &r  as  the  question  of  longevity  pay  is 
eonoemed. 

ThajuSgtMiitcfthe  QmrttfC^imtU  termed. 
True  oopf.  Teat : 

James  H.  HoKeoaer,  aerk,  Sup.  Court,  JJ.  8. 


[81      ALLINB  P.  WOODWORTH,  AfpL, 
«. 

JOHN  I.  BLAIR  ST  AL. 
(See  &  a,  Beporter^sed..  8-U.) 
Pajftnent    prior  mortgofft  out  i^fund  on  fore- 

*  In  a  salt  Id  equity  to  foreolose  a  mortnure  from  a 
rallrosd  oorporatton  ot  Its  whole  lallroaa,  iraaohlse, 
laiids  and  property,  which  have  since  been  put  in 
the  poasesBioii  of  a  recetver,  an  intervening  mlor 
mortgagee  of  part  of  the  laniu  la  not  entitled  to  on  ve 
the  Binount  of  his  mortgage  paid  out  of  the  funds  In 
tbe  bands  of  the  receiver,  or  out  of  the  inooeeds  of 
asalenudepunoaotto  the  decree  of  fbreolOBure, 
snbjeot  to  hu  mortsurg 

BubmilUd  Oct.  17,  ^4.  XlLw  Oct.  §7, 1884. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  IHinois. 
The  hlston' and  fiuts  <tf  the  case  appear  In  the 
opinion  of  the  court 
Mr,  Henry  Crawlbrd.  for  appellant: 
The  right  of  a  junior  incumbrancer  to  pro- 
ceed and  sell  leas  than  the  whole  titie,  is  re- 
stricted within  narrow  limits.    It  must  be  ap- 
parent from  the  bill  that  the  junior  mortgagee 
a  not  attempting  to  sell  anything  but  the  mere 
equity,  and  that  other  creditors  are  content 

'  Head  note  br  JCh  iniittM  Gbat. 

lis  u.  s. 


The  law  kxdEB  wltii  dlstavOT  on  a  multiplicity 
of  suits,  and  refrains,  wherever  possible,  trom 
selling  any  {woperty,  clogged  with  unknown 
conditions  or  liens.  In  all  cases  where  the  court 
holds  possession,  by  a  receiver,  of  property  sub- 
ject to  various  and  conflicting  liens,  tne  holders 
of  which  are  all  parties,  not  only  sound  doctrine 
but  universal  practice  requires  that  the  court 
should.  In  the  single  action,  settle  all  queeti<ma 
of  priority  and  amount  aeU  the  inoiMr^  txm 
of  mcumbrance,  and  f49pRq>rlate  the  laoceeda 
of  sale  according  to  the  aereral  {ffknltUn 
those  entiUed. 

17.  8.y.B.B.  Co.,  12  WaU.,  862  (79  U.  8., 
XX.,  484);  Codm»6  v.  GMtton,  10  Johns.,  621; 
WiawaU  v.  Sampaon,  14  How.,  62. 

The  Federal  Circuit  Courts  have,  without  ex- 
ception, admitted  Interrenera  elalinlog  under 
tnior  li^al  or  equitable  liens,  and  heard  and  ad- 
judged their  demands  upon  the  merits  and  then 
enforced  them  according  to  their  prioriw. 

Foadiekv.  SchaU,  09  U;  S.,  251  ^XV^  S43); 
Trust  Cb. V.  Soutter.m U.  S. ,691  (XXVII ,488); 
ieatWv.  noUing Mill.mt.  8.,714(XXyn.. 
1086);  Bank  v.  Cal/wun,  102  U.  S.  ,266,  and  3fi/tr 
V.  Cbr  Co.,  102  U.  8.,  1  (XXVI..  101,  69); 
Brooks  V.  R  Cb.,  101  U.  8.,  448  (XXV.,  1057); 
Bumham  v.  Bofcsn  (ante,  696);  TViut  Go.  v. 
Watsrman,  and  Samnnah  v.  Jesup,  106  U.  S., 
265,  663  (XXVn.,  115, 276). 

No  case  can  be  cited  where  a  court  of  equity 
ever  authorized  a  junior  mortgagee  to  restrict  a 
foreclosure  proceeding  to  the  Niforcement  oiE 
his'own  lien,  when  a  receiver  had  taken  possea- 
^nofthewhole  property  and  asenlormortgagea 
with  a  debt  maturea,  was  a  party  to  the  suit 

Although  purchased  of  the  appellant  as  sepa- 
rate property,  when  this  land  was  made  an  in- 
tegral portion  of  the  right  of  way  and  depot 
grounds  of  a  constructed  and  actively  operated 
line  of  railway,  it  lost  Its  character  as  mere  lots 
and  became  a  necessaiy  portion  of  the  entire  line 
incapable  of  being  dulocated  and  soldi  conse- 
quently, the  purchase  money  lien  must  be 
treated  as  eniorcible  only  uainst  the  whole 
railway  which,  being  a  public  highway,  can 
only  be  dealt  with  by  the  courts  as  a  unit. 

MulUr  V.  Bows,  04  U.  8.,  449  (XXIV.,  209); 
Neilson  v.  lorsa EastB., 44  Iowa,  l\;BrooksY. 
B.  Go.  (supra);  Meuor  v.  Hornby,  101  U.  8.,  728 
(XXVi,  1078);  JJ.  B.  Oo.  v.  Xcwton,  20  Ohio  St. 
411;  WalkeFY.  Wars,  ste,,  B.  C^.,  IS  Jur.  (N. 
SX18. 

The  general  mortgage  "Can  only  attach  Itself 
to  such  property  in  ue  condition  in  which  it 
comes  into  the  mortgagor's  hands.  If  that  prop- 
er^ is  already  subject  to  mortgages  or  other 
Uens,  the  general  mortgage  does  not  displace 
them.  It  only  attaches  to  tuch  interest  as  the 
mort^igor  acquires. " 

U.&v.  B.  S.  Go.(supra)i  Ketehum  y.SL  Louis, 
101 U.  8..  306 (XXV.,  099). 

The  bond  creditors  have  explidUy  ratified 
the  original  transaction,  by  taking  the  full  bene- 
fits tiiereof ,  and  cannot  now  be  heard  to  dispute 
either  the  amount  or  priori^  of  the  debt  or  ita 
lien  on  the  whole  trust  property. 

Broom,  Legal  Maxima,  451;  Bigelow,  Estop., 
511;  Ffeiferv.  B.  B.  Co.,  18  Wis.,  165;  F.  L.  A 
T.  Co.v.  Fisher,  17  Wi8.,117;  B.  B.Co.y.  Lewton 
(supra);  B.  B.  Oo.  v.  Jolinson,  69  Fa.,  290;  MiU 
lei&eiver  v.  B.  B.  Co.,  106  U.  S.,  808  (XXVU., 
125):  F^diy,  Oar  Cb..B9U.8.,S56(XXV.,844). 
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The  court  hoMe  by  its  receiver  for  the  bene- 
Ht  of  whonuoem  in  Jie  end  it  shall  be  found 
to  concern. 

Fbadiekv.  SekaU,  99 U.  S..  2S1  (XXV.,84!». 

Me9trt.  £.  Walker.  B.  0.  Lamed,  W.  C, 
Zanwd  and  J,  W,  Gary,  for  appellees. 

Mr.  Juttiu  Gray  delivered  the  opinion  of 
•the  court: 

This  is  an  appeal,  by  a  prior  mortgagee  of  a 
tract  of  land  occupied  by  the  Chicago  and  Pa- 
-ciflc  Railxoad  Company,  firom  dea«es  in  a  salt 
In  equity  to  foreclose  two  mortgages  <tf  its 
whole  railroad.  The  material  facts  appearing 
'by  the  record  are  as  follows: 

On  October  1. 18T2,aDd  on  November  6, 1874, 
the  corporation  made  to  a  trustee,  to  secure  the 
payment  of  Its  bonds,  two  mortgages  of  all  Its 
railroad,  right  of  way,  franclUse,  road-bed, 
staUons  ana  station-houses,  depot  grounds  and 
«ther  property,  already  or  tberealtcr  owned, 
possessed  or  acquired  through  or  by  reason  of 
the  construction  of  its  railroad.  After  breach 
of  the  conditions  of  those  mortgages,  the  bond- 
holders filed  bills  in  equity  for  the  appointment 
of  a  receiver  and  for  the  foreclosure  of  the  mort- 
gages, which  Were  by  order  of  court  cfmsoll- 
diUed  as  one  suit 

Pending  that  suit,  and  after  a  receiver  had 
been  appointed  and  had  taken  possession,  the 
appellant  filed  an  intervening  petition,  ailing 
that  on  February  1,  1872,  at  the  request  of  the 
corporation  and  for  its  benefit,  she  sold  and  con- 
veyed to  Thomas  8.  Dobbins,  Its  president,  a 
tract  of  land  In  Chicago,  in  consideration  of  a 
certdn  sum  in  money  and  of  ten  promissory 
notes  made  by  Dobbins,  payable  in  ten  suoces- 
dve  years  and  secured  by  a  mortgage  from  him 
of  the  land,  which  was  duly  recoraed  on  Sep- 
tember 6, 1872;  that  the  corporation  entered  up- 
on the  land  and  laid  Iraclu  upon  it  and  con- 
tinucd  to  use  and  occupy  it  until  the  appoint- 
[V]  mentof  the  receiver,  and  the  receiver  since  con- 
tinued to  use  It  for  the  benefit  of  the  railroad 
and  nc^ected  to  pay  the  notes  and  Interest; 
and  praying  that  the  amount  thereof  might  be 
paid  out  or  any  funds  in  the  hands  of  the  re- 
ceiver, or  out  of  the  proceeds  of  sale  under  an  v 
decree  to  be  rendered  in  the  cause.  This  peti- 
tion was  referred  to  a  master ,who  reported  that 
the  amount  due  to  the  appellant  was  $50,910.10. 

The  court  declined  to  order  the  payment  of 
the  appellant's  claim  and  dismissed  her  petition, 
without  prejudice;  and  In  the  principal  suit 
entered  a  decree  for  the  foreclosure  by  sale  of 
the  whole  railroad,  Including  the  road-bed, 
stations  and  station-houses,  depot  grounds  and 
otiier  property,  without  prejudice  to  her  mort- 

^^^^m  that  decree  the  appellant  prared  an  ap- 
peal to  this  court,  and  oliercd  a  bond  in  (Hrder 
to  make  the  appeal  a  tupertedea*.  The  court 
allowed  the  appeal  and  approved  the  bond  and 
ordered  that  tne  appeal  shoidd  not  opmte  aa  a 
mperaedeaa  or  delay  of  the  sale,  but  only  delay 
the  distribution  of  so  much  of  the  proceeds  of 
the  sale  as  was  necessary  to  fully  secure  the 
amount  due  on  her  mortrage. 

The  master  afterwards  reported  that  a  sale 
had  been  made,  in  accordance  with  the  decree 
■of  foreclosure,  for  the  sumof  $91S,100;andthe 
oonrt  overruled  exceptions  taken  by  the  appel- 
Jant  to  the  nuster'i  lepmt  ud  oonfiimed  the 


sale.  The  onporatidn  afterwards  paid  into 
court  the  amount  of  the  Ud,  intenat  and  oom- 
misdons,  aa  required  by  thedecree  and  by  the 
Statute  of  Illinois;  and  the  court  found  that  the 
corporation  had  done  what  was  needful  to  effect 
a  redemption,  and  reserved  for  further  consid- 
eration uie  time  and  terms  on  which  a  delivery 
of  the  proper^  to  the  corporation  Aould  be 
directed. 

Assuming,  as  the  utpellant  contends,  that  her 
convciyanoe  to  Dobbuu,  and  the  mortnge  bacit 
by  him,  should  be  considered  in  equity  as  If 
made  to  and  by  the  railroad  corporation,  no 
ground  is  shown  for  revenring  the  decree  below. 

The  appellant's  mortgage  covered  only  the 
tract  of  land  specifically  described  therein,  and 
did  not  affect  the  titie  of  the  corporation  in 
other  lands  and  in  so  much  of  its  road  as  was 
not  laid  over  the  land  mor^aged  to  her.  The 
case  differs  in  this  re^wct  mm  the  cases  cited 
l^^  her  counsel,  in  which  a  mechanics'  lien  gtven 
by  statute  for  work  done  on  part  of  a  railroad 
was  held  to  extend  to  the  whole  road.  Brooia 
V.  B.  Co.,  101  U.  S.,  448  [XXV.,  1067]:  Jftyw 
V.  Homhy,  101  U.  S.,  72S[XXV.,  10781. 

As  a  general  rule,  a  prior  mortmgee  is  not  a 
necessary  parfy  to  a  bul  to  foredoee  a  lunlor 
mortgage,  where  the  decree  sought  is  cmly  for 
a  forecKWure  of  the  equity  of  redemption  from 
the  prior  mortage,  and  not  of  the  entire  prop- 
erty or  estate,  leronu  v.  MeOarter.  94  U.  S., 
784  [XXIY.,  186].  In  a  suit  to  foreclose  a 
mor^;age  of  the  whole  railroad,  franclilae  and 
property  of  a  railroad  corporation,  it  would 
often  produce  great  delay  and  embarrassment 
to  undertake  to  determine  the  validity  and  ex- 
tent of  all  prior  liens  and  incumbrances  on 
specific  parts  of  the  corporate  property  before 
entering  a  final  decree. 

The  course  pursued  by  the  circuit  court  in 
the  present  case,  dismissing  the  intervening  pe- 
tition of  the  appellant,  witnout  prejudice,  and 
ordering  a  foreclosure  by  sale,  subject  to  her 
mortgage,  of  the  entire  railroad  and  other  prop- 
erty mauded  in  the  railroad  mortcages,  to  fore- 
close whitdi  the  principal  suit  had  beat  thought, 
judiciously  and  effectively  secured  the  rights  of  ^1 
allparties. 

'The  price  obtained  bv  the  sale  of  the  railroad 
and  other  property,  suuject  to  her  mortgage, 
must  have  been  le^  than  If  they  had  been  aMd 
free  of  that  mortgage;  and  to  order  the  amoaat 
of  that  mortgage  to  be  paid  out  of  the  proceeds 
of  the  sale  wouMprp  tanHv  benefit  the  purchaser 
If  the  sale  was  carried  oat,  or  the  railroad  cc»> 
poration  in  case  of  redemption,  to  the  onvfr 
sponding  detriment  of  the  nolders  Ixmds 
cured  by  the  railroad  mortgages. 

The  railroad  corporation,  after  having  re- 
deemed its  property  from  tiie  railroad  mort- 

iges,  will  hold  it  suMrat  to  ai^  valid  lien  <tf  « 

.e  appellant,  just  aa  U  did  before  the  pcooeedr  ^ 
inn  for  foreclosure  woe  instituted. 

Trueoopy.  Test:  _      «_     «    ^  _ 

James  a  MeKennsr,  Ola*,  Bigt.  Obnrl^  JS. 
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NATHAKIEL  WILSON,  Admr.,  etc.,  of 
HoBATio  AuES,  Deceased,  P^.  in  Err., 

9. 

JOSEPHINE  C.  ABRICK,  Admrz.  of  Cur- 

FORD  Arrick,  Deceased. 

(See  8.     Reporter's  ed.,  83-88.) 

^dmt'nitfnifordc  bonis  doo,  tiaeof—righiio  re- 
eoter  proceed*  ofatsett. 

"L  An  administrator  de  bonis  turn  has  title  onlr  to 
tiie  gooda  and  penonal  property  of  the  deoeascd, 
which  remain  fnapeete  and  have  not  been  admlnlB- 
tered. 

2,  He  cannot  maintain  an  action  to  recover  money, 
fbeprocueds  of  administered  assets,  from  an  furent 
<tf  tM  administrator,  to  whom  the  money  baa  been 
oald. 

[Ko.  4J 

ArffVMl  Oct.  IS,  X884.       Decided  Oct.  S7, 1884. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court.    See,  also,  U.  8.  T. 
Walker,  109  U.  S.,  358,  X^VIL,  027. 

Mesan.  A.  8.  Worthli^^n  and  Nath'l 
WiUon,  for  plaintiff  !n  cn-or  : 

In  the  case  of  U.  S.  v.  Walker,  109  U.  S.,  260 
<XXVn.,  928),  it  was  conlended  on  behalf  of 
the  plaintiff  iu  error,  that  on  administrator  de 
bonianon  was  entitled  to  recover  from  his  prede- 
cessor a  fund  collected  from  the  debtor  of  the 
intestate.  But  tliis  court  held  that  the  common 
law  doctiine,  limiting  the  rights  of  the  admin- 
Lstrator  de  honit  non,  to  property  TcnuUninff  in 
anccie,  applies  to  proceedings  under  section  976, 
R.  S. 

This  acUon  should  be  maintained  on  common 

law  principles,  without  controvertinK  the  opin- 
ion in  that  case,  which  proceeds  upon  the  ground 
that  "When  a  debt  due  the  deceased  is  collect- 
ed, or  a  chattel  of  his  estate  is  sold,  the  money 
received  becomes  the  property  of  the  adminis- 
trator." It  is  contended  now  that  this  is  not 
the  law,  when  it  is  sought  to  recover  the  mon- 
ey go  collected,  from  a  third  person  to  whom,  aa 
agent,  it  was  paid. 

If  the  action  be  brought  by  the  first  adminis- 
trator, while  his  authority  as  administrator  con- 
tinues, he  may  treat  the  fund  iu  the  hands  of 
such  third  person  as  a  debt  due  him  individu- 
ally or  aa  one  due  the  estate,  and  may  sue  in  his 
own  name  or  as  admtnistmtor. 

See,  cases  collected  in  3  Wms.  Esrs.,7th  ed., 
052  note  g;  Clark  v.  Hov^ham,  3  B.  &  C,  149 ; 
Ord  V.  Fen  uick,  3  East,  104;  Webster  v.  Spencer, 
8  B.  &  Aid.,  3tH);  Saucer  v.  Walker,  5  G.  &  J., 
102;  Chapman  v.  Davi$,  4  Gill,  166. 

If  the  nrst  administrator  die  or  be  removed 
before  the  ^ent  has  paid  the  fund  over,  the  ad- 
ministrator w  boni$  non  may  also  treat  the  fund 
as  property  belonging  to  the  estate  and  sue  for 
ana  recover  it  accoi-cliugly.  Md.  Acts  of  1785, 
ch.  80,  sec.  1;  and  1798,  ch.  101,sub-ch.  14.sec 
4;  2  Kilty,  Laws  ;  Gist  v.  Coekey,  7  H.  &  J., 
184;  Crane  v.  Attinff,  14  N.  J.  L.  (2  Green),598; 
CatheneoodY.  0/uibaud,lB.  »fcC.,160;  Blydm- 
burgh  T.  Lotory,  4  Cranch  (C.  O.X  888 ;  Cole  v. 

If  MiB.  Ames  paid  this  fund  to  Ajrfck,belieT- 
Ing  his  representAtions  as  to  his  aereement  with 
her  husband,  she  oould,  upon  i^ooTeiing  the 
tl8  V.  S.  U.  a,  Book  2& 


fraud,  recover  it  in  an  action  for  money  had 
and  received. 

4  Wait,  Actions  and  Def.,  495,  496;  Cattt  t. 
Plnlen,  2  How.,  876. 

Th^  deposition  of  Oliver  Ames  as  to  trans- 
actions betAveen  him  and  Arrick,  should  have 
been  admitted,  as  he  was  not  a  party.  He  was 
interested  in  the  result  no  doubt;  but  section 
858  R.  S.  does  not  cover  such  a  case.  To  make 
the  words  "either  party"  include  all  who  may 
have  an  interest  in  the  litigation,  would  be  car- 
rying construction  to  the  point  of  ledslation. 

Mesars.  Henry  E.  Davis,  W.  If.  Davidge 
and  MiUtDean,  for  defendant  in  error: 

The  title  of  an  administrator  de  bonis  non  ex- 
tends only  to  the  goods  and  personal  estate 
which  remain  in  tpecie  and  were  not  adminis- 
tered bv  the  first  executor  or  administrator. 

U.  8.  V.  Walker,  109  U.8.,260  (XXVII.,928); 
citing.Bac.  Abr.etc.;  Alaop-v.  Maiher,^  Cotoi., 
584;  Am.  Board's  Appeal,  27  Conn.,  844. 

This  principle  belongs  to  the  English  law, 
Beall  V.  Nea  Mexico,  16  Wall.,  685  (88  U.  S., 
XXL,  292),  and  to  the  law  of  Maryland,  before 
the  organization  of  the  District  of  Colomtda, 
Ennia  v.  Smith,  14  How.,  416. 

An  administrator  d.  b.  n.  can  sue  for  assets 
not  converted  into  money  only, 

SibUy  v.  WilUaTna,  8  Gill  &  J.,  62;  Neale  T. 
nn0w}p,  8  Bland.  jCh.),  651;  7  Gill  &  J.,  18  ; 
Jlagtitorp  v.  Hook,  1  Gill  &  J.,  270;  Ennia  v. 
Smith  (*upra). 

This  case  la  of  an  administrator  d,  h.  n.  seek- 
ing to  recover  of  one  who  received  the  money 
sued  for  from  a  preceding  administratrix,  who 
set  out  the  whole  proceeding  in  the  account  of 
her  administration.  A  more  complete  case  ai 
the  "  administration  of  assets"  cannot  well  be 
stated. 

BeaU  V.  New  Mexico  {supra). 

An  executor  is  not  resi^onsible  for  assets  of 
which  he  is  without  authority  to  take  possession. 

Hinckley,  Test  Law,  sec.  868 ;  Borsey  v. 
Smithaon,  6  Harr.  &  J.,68;  Smitfiers  v.  Hooper, 
38  Md.,  285;  Keam^v.  Sateer,  87  Md.,  264. 

An  administrator  d.  n.  Is  not  chargeable 
for  or  on  account  of  moneys  collected  by,  or 
waste  or  default  on  the  part  of,  his  predecessor. 

Be  Place,  1  Redf.  Sur.,  276 ;  Brownlee  v. 
Ztwi«xwrf.20N.  J.Eq.,256;  Smithers v.  Hooper, 
23Md.,278;  Alatmy.  Matrter,B  Conn., !m.  Am. 
Board's  Apjxal.il  Conn.,  844;  BeaU  v.  Jfiw 
Mexico  {supra). 

In  anvercut,  an  order  of  the  court  is  necea- 
sary  before  suit  brought. 

R.  S.  D.  C,  sec.  976;  West  v.  Ohappdl,  6 
Gill,  238  ;  Male  v.  Hagtliorp,  3  Bl.  Ch.,  661 ; 
Johnson  V.  Farmorif  Bk.,  11  Md.,  412. 

Mr.  Jvatiee  Woods  delivered  the  opinion  of 
the  court: 

Horatio  Ames,  whose  administrator  de  bonis 
non  brings  this  suit,  died  in  January,  1871.  On 
some  day,  not  shown  by  the  record  out  prior  to 
April,  1878,  his  widow.  Charlotte  L.  Ames,  was 
appointed  administratrix, witli  the  will  annexed, 
of  his  estate.  There  was  claimed  to  be  due  the 
estate,  from  the  United  States,  a  large  sum  of 
money  for  cannon  furnished,  which  was  satis- 
fied by  payments  made  In  April,  1871,  and  in 
January,  1878,  In  M^,  1878,  Mrs.  Ames  filed 
her  account,  in  whidi  aba  charged  h^self  with 
the  sum  of  989,966  as  received  by  her  from  the 
89  ^         I  613 
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ror.  But  It  Is  clear  that,  If  the  plaintiff  had  no 
title  to  the  money  received  by  Arrlck,  the  evi- 
dence offered  was  immaterial  and  was  properly 
excluded . 

We  find  no  error  In  the  record.  77i«  JuA 
mmt  ^t/i4  Buprtme  (hurt  ef  Iht  IHttriet  ^  U 
hmMaU,  Oitrefore,  termed. 

Itae  001)7.  Test: 

JuM  H.  MoKeniwjr,  CSerk,  Boih  Oooit*  U.  8. 


NEW  ORLEANS,  MOBILE  AND  TEXAS 
RAILROAD  COMPANY.  Pif,  in  Sir., 

V. 

STATE  OF  MISSISSIPPI,  Asnl.  Thb  Ozb- 

TBICT  AnORHET. 

(See  8.  a.  Beporter's  ed..  12-24.) 

I)raw■w^^overFeartStt)n^-(l^>l^a^icn^tfra^l- 
fvod  wn^ny  Iff  tam. 

1.  Thf\  0..  pf(7.,K.ll.Co.taoblljrer1tocoriFitrU[)t 
Hiii^  mnirjtiLic  a  di-Jiw-tiridne  in  the  clijisineJ  ol  Pwixl 
Bi'tT,  that  Btrcsun  ta  croiae'l  by  t1«-  U'-ni- 

Eanj's  rifai],  na  the  Hue  betWLW?n  Mi-^ir-ii  in  urid 
jjvjijHlanii,  wfiluli  when  r>pen  will  pi\'t'  it  i  lr:-!ir  sji.ioe 
of  not  le^  tban  Biity  f  eet  in -wlOtti  f"r  ttiLM  Eis-iige 
itf  vesaelSii  untierthc  Mls3lfl.'ippl  Aut  ol  1W67,  and  ttie 
IiAutaiBiia  AoL  of  li^. 

S.  There  is  DoUiiar  In  tlie  leirl'-Iaticn  br  Congrm 
wtdjoh,  expresal]r  or  hy  impUeatlon,  dUTilntFili«  in 
degree  tb€  legHJobltenli^iDut  the  HailrundCViia- 
p«ny  to  [lulatAlD  auoh  A  drBw-briilfff)  hi  Uie  oh^nitel 

ol  PuiClElVBT, 

[No.  699.1 

Submitted  Oct.  IS.  1834.   Deeidtd  Oct.  t7.  1884- 

rS  ERROR  to  the  Circuit  Court  of  the  United 
States  for  tlie  Southern  District  of  Mississippi. 
The  history  and  facts  appear  in  the 

Statement  of  the  cose  by  Mr,  Jutltee  Hwhuit 
The  following  clauses  in  an  Act  of  the  Legis- 
lature of  Mississippi,  approved  Febntary  1, 
1867,  relating  to  plaintiff  in  error,  are  referred  to 
In  the  opinion: 

"  Ana  it  is  also  provided  that  said  Company 
Is  autliorizcd  and  empowered  to  construct  and 
maintain  its  said  railroad  over  and  acrossany  of 
the  waters  of  this  State  on  the  line  of  the  same 
by  bridges;  Provided,  however.  That  in  the  cen- 
tral portion  of  the  channel  of  the  Peart  River, 
of  the  Bay  of  St.  Louis,  of  the  Bay  of  Biloxi 
and  of  the  East  Pascagoida  River  and  in  each 
of  them,said  Company  uiall  construct  and  main- 
tain a  draw-bridge,  wliich,  when  open,  shall 
give  a  clear  space  for  the  passage  of  vessels,  of 
not  less  than  sixty  feet  in  width,  and  said  Com- 
pany, after  the  construction  of  the  said  draw- 
Dridiges.  shall,  at  all  times  thereafter,  provide 
that  said  draw-bridges  shall  be  opened  for  the 
passage  of  any  and  all  vessels  seeking  to  pass 
through  the  same  without  unnecessary  delay : 
I^wrided,  however,  That  in  case  the  Company 
shall  locate  the  line  of  their  rood  across  the  chan- 
nel of  the  Rifiolet.  at  a  point  south  of  or  below 
the  principal  entrance  of  Pearl  River  Into  the 
Rigmet.  then  the  said  Company  shall  not  be  te- 

Nom— JVaplgofile  waten;  what  are  In  the  United 
StaUt;  atreatna  and  Inland  vxUtn  ae  hiahwayt.  Ben, 
note  to  U.  S.  V.  The  HonteUo,  8T  D.  S»  XXU.,  SSL 

Bridge*,dtfferentkUida;kai^tiv6pou)ermmorant 
flpht  to  ereet:  diitv  to  rebalr.  See  note  to  WSght- 
Ban  T.  Washington,  flB  UJB.,  XVIL,  581 


quired  to  construct  a  draw-bridge  across  any 
bayou  leading  into  Pearl  River,  or  across  any 
small  pass  or  mouth  of  said  river.  It  Is  also 
provided  that  such  part  of  this  section  as  relates 
to  Pearl  River,  if  the  line  of  the  road  shall  be 
located  across  the  said  river  at  a  pc^t  where  It 
constitutes  the  booDdaiy  line  betwem  the  Stato 
of  Mississippi  and  the  State  of  Louisiana,  shall 
not  take  effect  until  the  State  of  Louisiana  has 
consented  to  and  authorized  the  same,  or  said  d^l 
Company  has  built  such  a  bridge  across  said 
Pearl  Ri  iver,  for  Its  said  railroad,  as  shall  be  in 
accordance  with  this  section,  and  also  with  any 
authority  or  power  granted  to  said  Company  by 
the  said  State  of  Louisiana  In  the  pnnnises,  ana 
such  draw-bridge  may  be  bidlt  in  tbe  center  of 
the  channel  of  said  Pearl  River  or  in  that  portion 
of  tihe  same  within  tbe  territory  of  the  State  of 
Louisiana  or  of  this  State,  as  most  convenient 
for  public  use."  Laws  (tf  Miss.,  1887.  p.  88S, 
885,  888. 

Also,  the  following  clauses  in  an  Act  of  the 
Legislature  of  Louisiana,  approved  August  19, 
I8O8,  in  reference  to  the  same  Company: 

"  And  ft  ta  also  provided  that  said  dompany 
Is  authorized  and  empowered  to  construct  and 
maintain  its  said  railroad  over  and  across  the 
waters  of  tbe  State  of  Louisiana,  known  as  tbe 
Pass  Chef  Menteur.  Little  Rigolet,  Oreat  Rig- 
olet,  or  that  part  of  Lake  Pontchartrain  east  of 
the  west  line  of  Point  anz  Herbs,  and  the  West 
Pearl  River,  and  ottur  streams  and  bayous  be- 
tween Lake  Pontchartrain  and  Pearl  River,  and 
Pearl  River  by  bridges;  Provided,  hoteever,  That, 
in  the  channel  of  that  part  of  Lake  Pontchar- 
train hereinbefore  named  there  shall  be  con- 
structed and  maintained  by  said  Company  a 
draw-bridge,  which,  when  open,  shall  give  a 
clear  space  for  the  passage  of  vessels  of  not  less 
than  one  hundred  feet  in  width;  and  In  the 
channel  of  the  Pearl  River  the  said  Company 
shall  construct  and  maintain  a  draw-bndge, 
which,  when  open,  shall  ^ve  clear  space  for  uie 
passage  of  vessels  of  not  less  than  sixty  feet  in 
width,  except  in  case  the  Company  shall  locate 
their  road  across  the  Great  Rigofet  at  a  point 
south  of,  or  below,  the  principal  entrance  of 
Pearl  River  into  the  Great  Rigolet,  when  the 
Company  shall  only  be  required  to  oonstmct 
one  draw-bridge,  which  sliall  be  in  the  channel 
of  the  Great  Rigolet,  as  hereinbefore  named; 
and  said  Company,  after  the  construction  of  the 
said  draw-bridges  or  draw-bridge,  shall  at  all 
times  thereafter,  provide  that  said  draw-bridges 
or  draw-bridge  shall  be  opened  for  the  passage 
of  any  and  aU  vessels  through  the  same  wiui- 
ont  unnecessary  delay.  Iliaal9oprovided,ThtA 
such  part  of  this  section  as  relates  to  Pearl  River, 
if  the  line  of  tbe  road  shall  be  located  across  the 
said  river  at  a  point  where  It  constitutes  the  HSl 
boundary  line  between  the  State  of  Louisiana 
and  the  State  of  Mississippi,  shall  not  take  ef- 
fect until  the  State  of  Hiimssippi  has  consented 
to  and  authorized  the  same,  or  said  Company 
has  built  such  a  bridge  across  said  Pearl  Klver 
tor  its  said  raiboad  as  shall  be  In  accnrdanoe 
with  this  secUon  and  also  with  any  authority  or 

eiwer  granted  to  said  Company  by  the  State  of 
ississippi  In  the  premises;  and  suefa  draw- 
bridge may  be  built  in  the  center  of  the  channel 
of  said  Pearl  River,  or  in  that  portion  of  the 
same  within  the  territoiy  of  the  State  of  Mis- 
sisslpfd  or  of  this  State,  as  most  convenient  for 
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pvbllc  006."   Actsof  La.,  1868.  No.  28.  p.  82. 

Mettrt.  Gaylord  B.  Clark  and  ThonM 
L.  Bayne,  for  plaintiff  in  error: 

The  State  of  Louisiana  la  no  equivocal  terms 
authorizes  a  stationary  bridge  in  East  Pearl 
River. 

The  Act  of  Congress  was  intended  to  author- 
ize the  bridging  of  all  the  streams  along  the 
route  of  this  railroad  with  no  other  limitations 
as  to  draw-bridges  than  those  specifically  men- 
tioiwd  in  the  Act  itself. 

Congress  lias  full  power  to  authorize  the  con- 
Btractlon  of  a  bridge  or  other  public  work  in  any 
navigable  streara.oithough  its  construction  may 
tmpiur  or  even  destroy  the  navigability  of  the 
streanL 

MiOw  T.  Mayor  qfN.  T.,  109  U.  8.,  885 
(XXVII.,  971),  and  cases  cited. 

When  Congress  acts  in  the  premises  as  to  the 
bridging  of  an  interstate  river,  its  legislation  is 
con^lnn^  and  conclusive. 

Pa.y.WJieciing  BHdgtOo.,  18 How.,  618:  Pa. 
V.  Wheeling  Br,  Co.,  18  How.,  421  (59  U.S.,XV., 
485);  Clinton  Bridge  Case.  10  Wall.,  454  (77  U. 
8. .  XI X. ,  069) ;  Exanaha  Go.  v.  Clucago,  107  U. 
8.,  678  (XXVIL,  442);  8.  O.  v.  Qa.,  98  U.  8., 
4  ('XXIII.,78a);  Millery.  MayorofN.  T.(»upra). 

In  respect  to  navigable  waters,  tlie  authority 
of  the  United  States  is  paramount  to  Uiat  of  the 
States.  ^ 

S.  O.  V.  Ga.  (aupra);  Pa.  v.  Wlieeting  Bridge 
{supra):  Clinton  Bridge  Cote  (mpra). 

Mr.  j.  Z.  George,  for  defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

This  case  has  been  lieretofore  in  this  court 
upon  a  question  of  jurisdiction,  and  is  reported 
as  R.  R.Go.v.  Misa.,  102 U.  8.,  185  [XXVI..  961. 
The  Supreme  Court  of  Mississippi,  in  Rccord- 
ance  with  our  decision,  reversed  the  Judgment 
of  the  inferior  state  court,  with  directions  to 
set  afiide  all  orders  made  subsequent  to  the  pres- 
entation of  the  Company's  petition  and  bond 
for  the  removal  of  the  cause,  and  to  proceed  no 
further.  The  cose  was  thereafter  tried  In  the 
Circuit  Court  of  the  United  States.  The  object 
of  the  suit  is  by  mandamttt,  to  compel  the 
Railroad  Company,  whose  line  extencu  from 
Mobile  to  New  Orleans,  to  innstnict  and  main- 
tain in  tbe  channel  of  Pearl  River,  where  that 
stream  is  crossed,  the  Company's  road,  on 
the  line  between  Mississippi  and  Louisiana,  a 
draw-bridge,  which,  when  open,  will  give  a 
clear  space  of  not  less  than  sixty  feet  in  width 
for  the  passage  of  vessels,  It  would  seem  from 
the  uncontroverted  atle^tions  of  the  petition 
that  the  bridge  originally  constructed  by  the 
Company  across  Pearl  River  had  do  draw,  lU- 
though  the  channel,  at  that  point,  according  to 
the  Coast  Chart,  has  about  forty-five  feet  depth 
fiij-i  of  water,  and  the  river  is  nearly  three  himdred 
yards  in  vridth.  But,  in  tbe  answer  filed  in  tbe 
Circuit  Court,  it  was  averred  and  the  demurrer 
to  it  admitted  that  there  was,  at  that  time,  a 
draw  whidi  gave  a  clear  space,  for  the  passage 
of  vessels,  of  thlrtT-four  to  thirty-aiz  feet  in 
width. 

By  the  final  j[udgment,  a  peremptory  fnantfo- 
mut  was  awarded  requiring  the  Company  to 
remove  the  present  bridge,  and  in  lieu  thereof 
construct  and  maintain  one,  giving  a  dear 
space  of  not  less  than  six^  feet  In  width.  It  is 


provided  In  tbe  bidgment  Uiat  such  draw- 
bridge may  be  built  "Either  in  the  center  of 
the  channel  of  Pearl  River  or  in  that  portion 
of  the  same  vriUiin  the  territory  of  the  Mate  (tf 
Louisiana,"  or  of  Mississippi,  as  "  may  be  moat 
convenient  for  public  uae. 

The  controlling  question  is,  whether  the 
Railroad  Company  is  under  any  legal  obliga- 
tion to  construct  and  maintain  a  oraw-tni&e 
of  the  kind  specified  In  the  judgment  the 
Circuit  Court. 

The  Company  was  incorporated  I^an  Act  cH 
the  General  Assembly  of  Alabama,  approved 
November  24,  1866,  with  authority  to  construct 
a  railroad  from  the  City  of  Mobile  to  any  ]^int 
on  the  line  between  Alabama  and  Mississippi: 
and  also,  in  continuation  thereof,  a  railniaa 
through  Mississippi  and  Louisiana,  with  such 
rights,  privileges  and  franchises  as  might  be 

Sinted  to  the  Corporation  by  the  latter  States, 
ws  of  Ala.,  1866-7,  p.  6.  Its  existence  as  a 
Corporation  was  recognized  and  approved  by 
an  Act  of  the  Legislature  of  Mississippi  ap- 
proved February  7,  1867,  by  which  it  was  pei^ 
mitted  to  have,  exercise  and  enjoy,  within  that 
State,  tbe  rights,  powers,  privileges  and  txaxk- 
chises  granted  to  it  by  tbe  State  of  Alabama, 
subject  to  tlie  conditions,  provisions  and  re- 
strictions presented  in  said  Act  and  by  the  gen- 
eral laws  of  Mississippi.  By  the  same  Act  Uie 
Company  was  autliorized  to  construct  and 
maintain  a  railroad  from  any  point  on  the  line 
between  Mississippi  and  Louisiana,  thence  to- 
wards and  to  any  point  on  the  line  between  Mis- 
sissippi and  Alunma,  and  extend  the  same,  as 
contemplated  in  its  Act  of  incorporation,  from 
the  western  boundary  of  the  State  to  New  Oi> 
leans  and  from  its  eastern  boundary  to  Mobile.  [i8] 
It  was  given  a  right  of  way  across  any  waters,  wa- 
ter-courses, rivers,  bay.,  inlet,  street,  liighway, 
turnpike  or  canal  within  Mississippi,  subject, 
however,  to  the  condition  that  "  The  s:ud  Coin- 

gany  slull  preserve  any  water-course,  street, 
ighway,  tampike  or  canal  which  Its  said  nil- 
road  may  so  pass  upon,  along,  intersect,  touch 
or  cross,  so  as  not  to  impair  its  usefulness  to 
the  public  unnecessarilv;  or  if  temporarily  im- 
paired in  and  during  the  construction  of  said 
railroad,  the  said  Company  shall  restore  the 
same  tp  its  former  state  or  to  such  state  that  its 
usefulness  and  convenience  to  the  public  shall 
not  be  unnecessarily  or  materially  impaired  or 
inlured." 

But  that  part  of  the  Act  which  has  spe- 
cial reference  to  the  issues  in  this  case,  and 
upon  the  construction  and  effect  of  wbidi  de- 
pend the  rights  of  tlie  parties,  is  given  in  tlie 
statement  preceding  this  opinion. 

It  will  be  observed  that  reference  Is  made  to 
the  central  portion  of  the  channel  of  the  Peail 
River  and,  also,  to  the  principal  entrance  of 
Pearl  River  Into  the  Rlgolet.  It  was  not  dis- 
puted in  argument  that  two  distinct  localities 
are  here  described.  Pearl  River  is  about  375 
miles  in  length.  It  rises  In  the  center  of  Missis- 
sippi and  is  navigable,  bfy  small  craft,  in  good 
stages  of  water,  as  far  as  Jackson,  tbe  capital 
of  the  State.  Running  southwardly  it  empties 
by  one  of  its  mouths  into  Lake  Borgne  and  by 
other  mouths  into  the  Rigolet.  commonly  called 
the  Great  Rigolet.  The  main  or  eastern  branch 
of  the  Pearl,  emptying  into  Lake  Borgne.  con- 
stitutes, for  about  <me  hundred  miles  above  its 
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mouth,  to  the  -81*  of  north  latitude,  the  divid- 
ing line  between  Mtmisdppt  and  Louisiana. 
8  Stat  at  h.,  848.  -The  otha  branch,  consti- 
tuting a  waterway  between  the  main  river  and 
the  Great  Rlgolet,  is  wholly  within  the  State  of 
Louisiana.  It  is  clear  that  the  words  "in  the 
central  portion  of  the  channel  of  the  Pearl 
River"  have  reference  to  the  main  or  eastern 
branch,  which  constitutes  the  dividinf'  line  be- 
tween Misrissippi  and  Louisiana  and,  conse- 
quently, that  it  wu  in  the  channel  of  that 
bnuich.  If  tihe  road  was  located  acroes  it,  that 
the  Company  was  required  to  construct  and 
maintain  a  draw-bridge,  giving  adearqiace  of 
not  less  than  sixty  feet  in  width. 
[191  Compan^s  contention  Is,  that  the 

Legislature  of  MissisKippi  intended  to  relieve  it 
from  all  obligntion  to  construct  a  draw-bridge 
In  that  branch  of  Pearl  River,  upon  its  locating 
the  road  at  some  point  south  of  or  below  the 
principal  entrance  of  Fenrl  Itiverlnto  the  Great 
Kigolet;  this,  because,  in  that  contingency,  the 
Act  expressly^  declares  that  the  Cooipany  "Shall 
not  be  required  to  construct  a  draw-bridge 
across  any  bayou  leading  into  Pearl  River,  or 
across  any  smalt  pass  or  mouth  of  said  river." 
Tliia  construction  of  the  statute  necessarily  im- 
plies that  the  Legislature  of  Mississippi  (al- 
though caTcfully  providing  that  the  water- 
courses  and  other  highways  of  the  State,  across 
which  the  road  was  constructed,  sliould  be  pre- 
served against  material  or  permanent  impair- 
ment of  their  usefulness  to  tlie  public)  was  will- 
ing, in  consideration  merely  of  the  road  being 
located  in  Louisiana,  south  of  or  below  the  prin- 
cipal entrance  of  the  Pearl  River  into  tlieGreat 
Rigolet,  to  have  the  mouth  of  the  main  or  east- 
ern branch  of  that  river  closed  entirely  against 
vessels  engaged  in  commerce.  We  say  'closed 
entirely,'  because  the  portion  of  the  Company 
is,  that  the  proitent  draw-bridge  was  constructed 
by  it  volunlnrily,  and  withoutany  legal  obliga- 
tion whnteverto  do  so;  and  that  it  has  the  riglit, 
oonsisicntlv  with  ilie  restrictions  imposed  upon 
ft  hy  the  jilississippi  Act,  to  span  Pearl  River 
with  abridge  having  no  draw  and,  consequent- 
ly, with  a  bridge  that  would  wholly  prevent 
vessels  passing  from  Lake  Borgne  into  Pearl 
River,  or  from  Pearl  River  into  Xake  Borgne. 

Tliereis  just  enough  In  the  peculiar  and  con- 
fused wording  of  the  Mississippi  Statute  to  ftir- 
nisi)  plausible  ground  for  such  a  constniction 
of  its  provisions.  But  we  are  satisfied  that  the 
State  did  not  intend  to  put  it  in  tlie  power  of 
the  Raflnmd  Company  to  destroy,  for  all  pur- 
poses of  navigation,  that  branch  of  Pearl  River 
which  empties  into  Lake  Borgne.  There  is  no 
ground  to  Infer  from  the  woraa  of  the  Act  that 
a  dmw- bridge,  of  the  kind  Indicated,  in  the  cen- 
tral portion  of  the  channel  of  Pearl  River,  was 
deemed  of  any  less  consequence  than  like  draw- 
bridges in  the  Bay  of  St.  Louis,  the  Bay  of  Bi* 
loxi  and  East  Pascagoula  River.  By  language 
flimoat  too  dear  to  require  construction,  it  was 
roA]  nude  a  condition  of  the  exercise,  within  Mis- 
^ssippi,  of  the  corporate  privileges  and  fran- 
chise of  the  Company,  that  it  should  construct 
and  maintain  in  each  of  those  waterways  across 
which  its  road  might  be  located,  a  draw-bridge 
which,  when  opeu,  would  give  a  clear  space  of 
not  less  tlian  sixty  feet  in  width. 

This  construction  finds  strong  support  In  the 
dauae  fanmodiately  succeeding  that  which  re- 
118  V.  8. 


fers  to  the  possible  location  of  the  road  at  a  point 
south  of  the  principal  entrance  of  the  Pearl 
lUver  Into  the  Great  Rigolet.  If  tlie  line  of  tiie 
road  was  located  across  the  Pearl  River  at  a 
point  where  it  constitutes  the  dividing  line  be- 
tween Mississippi  and  Louisiona,  then  the  sec- 
tion, so  far  as  it  related  to  Pearl  River,  was  not 
to  take  effect  until  Ijouisiana  gave  its  as.sent  or 
the  Company  built  such  a  bridge  across  the 
Pearl  River  as  was  in  accordance,  as  well  with 
that  section  as  with  the  authority  granted  to  the 
Company  by  Louisiana;  in  which  event  "Such 
draw-bridge  may  be  built  In  the  center  of  the 
channel  of  said  Pearl  River  or  in  tlint  portion  of 
the  same  within  the  territory  of  the  Stnte  of 
Louisiana  or  of  this  State  as  may  be  most  con- 
venient for  public  use."  So  far  from  llie  Leg- 
islature being  willing  to  dispcuse  with  a  draw 
sixty  feet  in  width  across  tbe  channel  of  Pearl 
River,  upon  the  location  of  the  road  south  of 
the  principal  entrance  of  Pearl  River  into  the 
Great  Rigolet,  It  would  seem  that  great  core 
was  taken  to  secure  the  assent  of  Louisiana  to 
just  such  a  bridge  across  Pearl  River  as  the 
Mississippi  Act  contemplated. 

The  error  In  the  argument  in  behalf  of  the 
Company  is.  In  assumin.s  it  to  be  indisputably 
clear  that  the  words  "  mouth  of  said  river,"  in 
the  clause  or  proviso  relating  to  the  loration  of 
the  road  south  of  the  principal  entrance  of 
Pearl  River  into  the  Rigolet,  refers  to  the  mouth 
of  that  branch  of  Pearl  River  which  empties 
into  Lake  Borgne.  That  construction  of  the 
words  "  mouth  of  said  river"  implies  that  tiiere 
was  some  provision  of  the  Mississippi  Act  re- 
quiring the  Company  to  construct  Its  draw- 
bridge at  the  junction  between  Peari  River  and 
Lake  Borgne.  But  no  such  providtm  is  con- 
tained in  ue  Act.  Had  the  road  not  been  lo- 
cated south  of  the  principal  entrance  of  Pearl 
River  Into  the  Great  Rigolet,  the  Company  could 
have  constructed  its  draw-bridge  in  the  channel  [211 
of  the  main  river  at  any  point  above  Its  mouth  on 
the  line  between  Missfsnppi  and  Louisiana.  We 
incline  to  the  opinion  that  the  words  *  'mouth  of 
said  river "  were  intended  to  refer  to  one  of  the 
mouthsof  that  branch  of  the  Pearlemptyinginto 
the  Great  Rigolet.  The  Pearl  formed  or  was  sup- 
posed to  form  a  junction  with  the  Great  Rigolet 
by  more  than  one  mouth.  There  is  a  principal 
entrance  or  mouth  or  the  Mississippi  Legisla- 
ture supposed  there  was,  and  there  Is  or  there 
was  supposed  to  be  a  small  pass  or  small  mouth 
of  tliat  l^ncb  ot  the  Pearl  in  the  same  locality. 
If  the  road  was  located  across  the  channel  of 
the  Gieat  Rigolet  south  of  or  belowthe  -pi-incipal 
entrance  of  tiie  Pearl  River  Into  the  Great  Rigo- 
let, tiie  waterway  connecting  Pearl  Riverand  the 
Great  Rigolet  would  not  be  materially  obstructed 
by  the  railroad  bridge  across  the  latter;  and  it 
would,  conscquenUy,  not  be  vital  to  the  people 
of  Mississippi,  Interested  in  the  navigation  of 
the  river  that  draw-bridges  should  be  construct- 
ed across  bayous  leading  into  Pearl  River,  In 
that  locality,  oreciossany  small  pass  or  (small) 
mouth  of  said  river,  near  the  line  upon  which 
the  road  was  located.  As  the  location  of  the 
road  south  of  the  prindpal  entrance  of  Pearl 
River  Into  the  Rigolet  would  secure  unobstruct- 
ed navigation  between  the  Oieak  Rigolet  and 
tiie  main  river,  throu^  that  brandt  of  Pearl 
Biver  whtdi  empties  into  the  Great  Rigolet,  the 
Legidatnie  of  Mississippi  was  wlUing  to  de- 
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dare  tbat  the  construction  and  maintenance  of 

(jraw-bridges  across  any  bayou  leading  into 
Pearl  River,  or  across  any  small  pass  or  ^mall) 
mouth  of  said  river,  was  not  a  condition  preced- 
ent to  the  exercise  by  the  Company,  within 
her  limits,  of  its  corporate  franchises  and  priv- 
ileges. Such,  we  thmk,  is  the  more  reasonable 
construction  of  the  clause  in  the  Mississippi 
Act  upon  wliich  the  Company  rests  its  claim  of 
exempdon  from  the  du^  to  construct  and  main- 
tain  such  a  draw-bridge  as  is  described  in  the 
final  judgment. 

It  was  claimed  in  argument  that  the  pro- 
visions of  an  Act  passed  August  10, 1868,  by  the 
Le^slature  of  Iiouisiana,  in  reference  to  this 
RaUroad  Company,  sustains  the  construction 
of  the  Mississippi  Act  for  which  the  Railroad 
raai  Company  contends.  So  much  of  the  Louisiana 
Act  as  bears  upon  this  point  is  also  given  in 
the  statement  preceding  this  opiuion. 

If  the  provisions  of  the  Louisiana  Act  may 
be  consulted  in  determining  the  construction 
of  the  Statute  of  Mississijjpi,  we  do  not  per- 
ceive anything  in  them  which  should  lead  to  a 
conclusion  different  from  that  alreadvindicated. 
The  slight  difference  in  the  phraseology  of  the 
two  Acts  docs  not  justify  uie  belief  that  the 
Louisiana  Legislature  contemplated  that  the 
Railroad  Company  might  cross  the  Pearl  River 
on  the  boundary  line  oetween  that  State  and 
Louisiana,  by  a  brid^  which  contained  no 
draw.  When  the  Louisiana  Act  provided  that, 
upon  Uie  location  of  the  road  across  the  Great 
Kgolet,  at  a  point  south  of  the  princijpal  en- 
trance of  Fearl  lUver  into  the  Oreat  Rigolet, 
"  Tlie  Company  sliall  only  be  required  to  con- 
struct one  draw-bridge  which  <Aa22  be  in  the  chary 
nel  of  the  Great  Sigolci,"  it  was  not  meant  to 
dispense  with  the  draw-bridge  required  to  be 
maintained  in  the  channel  of  the  Pearl  River 
at  the  point  where  the  road  crossed  that  stream 
on  the  dividing  line  between  Louisiana  and 
Mississippi.  As  already  stated,  the  location  of 
the  road  below  the  principal  mouth  by  which 
the  Pearl  emptied  into  the  Great  Rigolet,  se- 
cured navigation  through  that  numt/i,  against 
obstruction;  consequenuV,  a  draw-bridge  would 
be  unnecessary  across  otner  and  smaller  mouths 

ST  which  the  Pearl  formed  a  junction  with  the 
reat  Rigolet  To  avoid  the  possibility  of  any 
one  claiming  that  draw-bridges  should  be  con- 
structed over  oU  the  mouths  of  the  Pearl,  large 
and  small,  crossed  by  the  road  in  the  vicinity 
of  its  junction  with  the  Great  Rigolet,  it  was 

{irovitied  that  in  the  event  the  road  passed  be- 
ow  the  principal  entrance  of  Pearl  River  into 
the  Great  Ri^Iet,  only  one  draw-bridge  need  be 
maintained  m  tbat  locality,  and  that  one  over 
the  Great  Rigolet. 

One  other  point,  pressed  upon  our  aUention, 
remains  to  be  considered.  By  an  Act  of  Con- 
gress, approved  March  2,  1868,  16  Stat,  at  L.. 
o8,  this  Railroad  Company  was  empowered  and 
authorized  to  construct  and  maintain  bridges 
over  navigable  waters  of  the  United  States  on 
its  route  Itetwecn  New  Orleans  and  Mobile. 
That  Act  declared  tbat  the  railroad  and  its 
raai  bridges,  when  constructed,  completed  and  in 
use,  in  accordance  with  tbat  Act"  And  the  laws 
of  the  several  States  throueh  whose  territory 
tlie  same  shall  pass,  shall  be  deemed,  recog- 
nized and  known  as  lawful  structures  and  a 


ppsb-road  and  are  hereby  dedared  as  indL'* 

The  same  Act  declares,  by  way  of  proviso,  that 
the  Company,  in  the  oonstruenon  of  its  bridges 
over  and  across  the  waters  known  as  East  Pas- 
cagovla,  the  Bay  of  Bilozi,  the  Bay  of  St.  Louis 
and  the  Great  Rigolet,  shall  construct  and 
maintain  draw-bridges  in  the  channels  thereof, 
which,  when  open,  shall  give  a  dear  space  for 
the  passage  ni  vessel^  of  not  leas  than  eis^^ 
feet,  in  the  diannds  of  East  Paacagoula  Kver, 
of  the  Bay  of  Bilozi  and  of  the  Bay  of  St 
Louis,  and  of  not  less  than  one  hundred  feet  in 
the  channel  of  the  Great  Rigolet. 

There  is  nothing  in  this  legislation  by  Con- 
gress which,  expressly  or  by  implication,  dimin- 
ishes, in  any  degree,  the  l^al  obligation  of  the 
Railroad  Company  to  maintain  such  a  draw- 
bridge in  the  cfaannd  of  Pearl  River,  on  the 
line  between  Misslsedppi  and  Louisiana,  as  la 
required  by  the  laws  of  those  States.  Not  does 
the  Act  of  Congress  aHect  the  authority  of  any 
court  of  competent  jurisdiction,  as  to  the  par- 
ties, to  compel  the  dischwgeof  tbat  obligation. 
Wldle  Congress  provided  £at  the  draw-bridgea 
over  the  East  Pascagoula  River,  the  Bay  of  St 
Louis  and  the  Bay  of  Biloxi,  should  give  a  dear 
space  of  eighty,  rather  tlian  sixty  feet,  in  width 
for  the  passage  of  vessels,  it  did  not  din>enaa 
with  the  requirement  in  the  Statutes  of  Missis- 
sippi and  Louisiana  of  a  draw-bridge  in  the 
channel  of  Pearl  River.  Presumably,  Con- 
gress was  of  opinion  that  a  draw-bridge  in 
tbat  river,  giving  a  clear  space  of  sixty  feet, 
was  amde  t<a  all  purposes  of  navigation. 
Hence,  the  Act  of  March  2, 1868^ade  no  spe- 
cific reference  to  Pearl  River.  The  duty  im- 
posed by  the  States  upon  the  Railroad  Com- 
pany, in  respect  of  a  draw-bridge  in  Pearl 
River,  was  the  same  after  as  it  was  before  tha 
passage  of  the  Act  of  Congress;  for  tbat  Act, 
in  express  words,  declares  the  railroad  and  ita 
bridges  to  be  lawful  structures  and  a  post-road, 
when  oonstnictedj  completed  and  in  use.  In 
accordance  with  ms  Act  of  Congress,  and  the 
laws  of  the  several  States  through  whose  terri- 
tory the  same  shall  pass.  Mississippi  gave  its  ..^i 
consent  to  the  exercise  and  en joyment  ny  this 
Company  of  its  corporate  powers  withm  her 
limits  upon  the  condition,  among  others,  that  it 
should  construct  and  maintain  a  draw-brid^  of 
a  particular  kind  in  the  channel  of  Pearl  River 
where  that  stream  Is  crossed  by  the  Company's 
road.  That  concUtion  not  having  been  Mr- 
formed,  the  State  has  a  right  to  ask  the  aid  of 
the  court  in  compdling  its  performance.  And, 
in  granting  the  relief  asked,  no  right  belonging 
to  tlie  Company,  under  the  Constitution  or  laws 
of  the  United  States,  has  been  violated  or  with- 
held. 

Judgment  e^rm»d. 
True  coB^.  TMt : 

James  H.  MoKenney,  Olerii,  Sup.  Oourt,  V.  S. 
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DAVID  H.  MOFFAT,  Jr.,  et  al.,  AppU., 

V. 

UNITED  STATES. 


DAVID  H.  MOFFAT,  Jr.,  Appt., 
«. 

UNITED  STATES. 

(See  S.  C,  Reporter's  ed^  24-80.) 

Suit  to  cancel  patent  for  land—goverrmmt  lia- 
bility for  acta  ofoffieert—jkiittout  patentee*— 
return  of  contidei-ation. 

1.  In  a  Bult  b7  the  United  States  to  cancel  a  patent 
for  land,  the  burden  of  proof  1b,  In  the  first  Inetance, 
on  the  Governmeatto  show  a  fatal  Irrevularitr  or 
corrupt  conduct  on  the  part  of  Its  omcers.  but 
when  a  case  Is  established,  which.  If  unexplained, 
would  warrant  a  conclufiloa  against  them,  the  bur- 
den of  pi-oof  Is  shifted,  and  such  Intetfrity  of  oon- 
duot  and  comptinnce  with  the  law  as  win  sustain  the 
patent  must  be  shown. 

2.  Tlie  OoTemment  does  not  guaranty  tbe  Integ- 
rity of  its  officers  nor  the  validity  olT  their  acts. 
They  are  but  the  servants  of  the  «iw,  and  if  they 
depart  from  its  requirements  the  Qovernmeat  Is  not 
bound. 

'6.  Patents  issued  to  flctltious  parties  do  not  trans- 
fer the  title;  no  oq&  not  even  a  subsequent  bona 
JMe  purchaser^  can  derive  any  right  under  a  ood- 
v-eynnce  to  a  flctftlous  patentee. 

4.  Iq  a  suit  to  cancel  a  patent  where  the  pre- 
t4?iided  patentees  are  mere  myths,  having  no  actual 
«xf5tcnoe,  no  offer  need  be  made  in  the  bill  to  re- 
ctum the  conglderatlrm  received  for  the  land. 
[No9.  6,  6.] 

^bmiUed  Oct.  16, 18S4.   Decided  Oct.  £7, 1884. 

APPEALS  from  the  United  States  Circuit 
Court  for  the  District  of  Colorado. 
The  history  and  facts  fully  appear  In  the 


Statement  of  the  case  bv  Mr.  Justice  Field ; 

These  are  suits  to  cnocel  two  patents  of  tlie 
United  States  for  land  in  Colorado,  bearing  date 
«n  the  4th  of  October,  1873,  and  purixirtinjj  to 
3  te  issued,  one  to  a  person  by  tlie  name  of  Pbi  lip 
Quinlnn,  and  the  other  to  n  person  by  the  name 
of  Eli  Turner,  upon  proof  of  settlement  and 
improvement  by  them  under  the  preemption 
hiws.  Their  cancellation  is  sought  on  the  ground 
that  the  patentees  named  wenTflctitious  parties; 
that  no  settlement  or  improvement  on  the  lands 
was  ever  made;  that  the  documents  alleffing 
settlement  and  improvement  were  fabricatm  by 
the  re^ster  and  the  receiver  of  the  land-office 
of  the  district  embracing  the  land  covered  by 
the  patents,  to  defraud  the  Government  of  the 
property. 

The  two  suits  present  substantially  the  same 
facts,  dlfTenDC  only  as  to  the  parties,  concerned 
in  the  proceedings,  and  the  umd  patented,  and 
were  considered  togcthei*  bv  the  court. 

The  bill  in  the  first  case  alleges  substantially 
as  follows:  that  tbe  register  and  the  receiver  of 
public  moneys  of  the  land-offlce  at  Pueblo,  In 
Colorado,  conspiring  to  defraud  the  Govern- 
ment of  a  patent  for  the  land,  upon  tbe  pretext 
tliftt  the  same  was  due  to  some  person  ytha  had 
performed  the  duties  required  of  him  by  the 
Acts  of  Congress  in  that  behalf,  had  written  out 
til  the  form  prescribed  by  law,  a  declaratory 
statement  in  the  fictitious  name  of  Philip  CJuIn- 
lan.  representing  that  he  had  declared  his  inten- 
tion to  claim  the  land  as  a  preemptioner;  and 
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also  an  affidavit,  purporting  to  be  signed  by 
him  and  sworn  to  before  the  register,  stntlng 
that  be  bad  made  a  settlement  upon  the  land, 
and  improved  it  in  good  faith,  in  order  to 
appropriate  it  to  his  exclusive  use  and  benefit, 
and  not  for  the  purpose  of  sale  or  speculation; 
that  be  had  not,  directly  or  indirectly,  made  an 
agreement,  with  any  person  or  in  any  manner, 
whereby  the  title  be  might  acquire  would  inure, 
in  whole  or  in  yait,  to  tiie  benefit  of  anyone  ex- 
cept himself;  that  they  had  also  prepared  an  affi- 
davit, purporting  to  be  signed  and  sworn  to  be- 
fore the  register  by  two  other  fictitious  persons, 
named  Michael  Quinlan  and  Orrin  R.  Pcasley, 
in  which  it  was  stated,  among  other  things, 
that  the  supposed  Philip  Quinlan  was  a  single 
man,  over  the  age  of  twenty-one  years,  a  citizen 
of  the  United  States,  and  an  Inhabitant  of  tbe 
land;  that  no  other  person  resided  thereon  entf* 
tied  to  the  right  of  preemption;  that  he  had 
made  a  settlement  thereon  on  the  first  of  Hay, 
1873,  had  built  a  house  and  made  other  im- 
provements, and  had  lived  in  the  house  and  [26 
made  it  his  exclusive  home  from  the  16th  of 
May,  1872,  to  that  date,  May  8,  1878,  and  had 
plowed,  fenced  and  cultivated  eighteen  acres  of 
the  same.  The  bill  also  alleges  that  at  this  time 
the  receiver  was  the  owner  of  a  certain  amount 
of  agricultural  college  scrip  issued  by  the  Slate 
of  Florida;  and,  for  the  purpose  of  locating  the 
land  with  it  in  the  name  of  the  said  Quinlan,  the 
register  and  the  receiver  had  inserted  in  a  blank 
indorsement  bis  fictitious  name  and  residence, 
and  in  that  name  bad  located  the  scrip  on  tbe 
land ;  and,  also,  that  they  had  done  divers  other 
acts  to  cause  the  plaintiff  to  believe  that  tbe 
supposed  Philip  Quinlan  was  a  real  person,  who 
had  actually  appeared  before  them  and  made 
the  statements  and  proof  required  by  law  and 
the  regulations  of  the  land-office  to  entitle  him 
to  the  preemption  of  the  land,  and  had  sworn 
to  such  proof  before  tbe  register;  that  they  had 
prepared  duplicate  certificates  in  the  fonn  pr^ 
scnbed  by  law,  setting  forth  that  the  said  sut^ 
posed  person,  represented  b^  aild  ficUtioua 
name,  bad  located  the  agricultural  coU^ 
scrip,  and  made  due  proof  of  his  right  to  pre- 
empt said  land  and  receive  a  patent  therefor, 
and  forwarded  one  of  them  to  the  General  Land- 
Office  at  Washington,  and  requested  a  patent  for 
tlie  hind  to  be  issued  in  the  name  of  the  said 
supposed  person;  that  in  June.  1878,  an  agent 
of  the  defendant,  David  H.  MoiTat,Jr„  ai>> 

Cred  before  the  officers  of  the  said  General 
id-Ofllce  and  presented  to  them  the  other 
duplicate  certificate,  and  also  requested  them  to 
issue  the  pntent  desired,  and  transmit  the  same 
to  him  (the  agent);  and  that  said  ofilcers,  con- 
fiding in  the  honesty  and  integrity  of  the  xe- 
celver  and  the  register,  and  believing  the  state- 
ments contained  in  the  supposed  proof  for> 
warded  to  them,  had  issued  the  patent  and 
transmitted  it  to  said  agent.  The  bill  further 
alleges  that  no  person  by  the  name  of  Qttinlan 
had  ever  settled  upon  tbe  land,  or  appeared  and 
presented  himself  before  the  register  and  the  re- 
ceiver at  any  time,  or  made  any  declaratory 
statement  or  proof  of  preemption,  either  as  a 
preemptor  or  witness,  and  charges  that  said  pa- 
pers were  made  by  tbe  register  and  the  receiver 
for  the  purpose  of  fraudulently  depriving  tbe 
United  States  of  their  title  to  the  land  and  vest- 
ing the  same  in  the  defendant  Hoffltt;  that  said  ^27' 
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Moffat  DOW  htB  the  patent  and  daJnu  to  hold 
the  legal  title  by  virtue  of  certain  metne  con- 
veyaocea,  namely:  one  executed  on  the  28d  day 
of  May,  1878,  In  the  name  of  said  supposed 
Philip  Quiulan  to  a  fictitious  person  by  the 
name  of  Henry  H.  Perry,  and  a  conveyance  by 
Bidd  flctitloiia  person,  dated  the  38d  day  of  June, 
1878,  to  himself;  that  the  deeds  from  said  sup- 
posed parties  and  the  patent  have  been  placed 
Ml  record  in  the  office  of  the  recorder  of  the 
county  In  Colorado,  where  the  land  is  situated, 
and  constitute  a  cloud  upon  the  title  of  the 
complainant;  that  on  the  15th  of  September, 
1888,  said  Moffat  executed  a  deed  conveying  an 
undivided  half  of  the  property  covered  by  the 
patent  to  Robert  X).  (xn,  as  trustee,  and  that 
the  deed  is  on  record.  And  the  bill  cliorxes  that 
the  said  Moffat  was  well  aware  at  the  tune  he 
received  the  conveyances  and  the  said  patent 
of  tlie  fraudulent  means  by  which  the  patent 
was  obtained;  that  no  valuable  consideration 
passed  from  Can-  to  htra;  and  that  Carr  also  was 
fully  informed  that  the  suppoiied  preemption 
and  proceedings  were  false  and  fraudulent.  The 
plaintiS  tberdore  prays  that  the  patent  may  be 
set  aside  and  declared  void  and  delivered  up  to 
be  canceled,  and  that  the  deeds  from  Quinlan 
to  Perry,  and  from  Peny  to  Moffat,  and  from 
Moffat  to  Canr,  may  also  oe  adjudged  void. 

In  the  second  case  the  bill,  as  finally  amended, 
alleges  a  similar  coot>piracy  to  defraud  the  Gov- 
ernment ot  a  patent  for  another  tract  of  land 
In  the  name  of  another  fictitious  person  upon 
proofs  by  other  sujmosititlons  persons,  the  pre- 
tended precmptor  being  Eli  Turocr,  and  the 
pretended  witnesses  to  prove  compliance  with 
the  preemption  law  being  Simeon  D.  Porter  and 
Anson  Beck.  The  bill  also  alleges  a  convey- 
ance from  the  pretended  Eli  Turner  to  a  ficti- 
tious person,  by  the  name  of  Thomas  Harris,  In 
June,  1873,  anaaoonvcgrancefrom  Harris  to  the 
defendant  Moffat  In  the  same  month,  and  that 
such  proa-edings  were  had.  that  on  the  4th  of 
October,  1 878,  a  patent  was  usued  for  the  land  in 
the  name  of  Eli  Turner.  Andthebillchargestbat 
Moffat  was  cognizant  of  the  false  and  fraudu- 
lent character  of  the  alleged  preemption  of  Tur- 
ner, and  of  the  proofs  offerod  in  its  support, 
r28l'""  prays,  as  in  the  first  case,  that  the  patent 
be  set  aside  and  canceled^  and  the  deeds  of  the 
Burooeed  Turner  and  Harris  be  adjudged  void. 

The  defendants  answered  the  bills  In  both 
cascs,denying  Uieir  material  allegations,  and  the 
charges  of  conspiracy  and  fraud,  to  which  an- 
swers  replications  were  filed.  The  testimony  tak- 
en fully  estabUsbed  the  truth  of  the  allegations 
and  cbarge8,exceptaa  to  the  knowledge  m  Mof- 
fat and  CaiTof  the  alleged  frauds;  and  theCltcuit 
Court  decreed  the  canoellatiOD  of  the  patents 
and  the  meme  ccmvctyaDcea  purporting  to  pass 
the  title  from  the  pretended  patentees  to  Moffat 
and  from  him  to  Carr.  From  tiiese  decrees,  the 
defendants  have  anpealed  ahd  seek  a  reversal 
on  fourgroundB^wueharefubatautiallyaafol* 
lows: 

First.  That  Uie  evidence  that  the  patentees 
were  fictitious  parties  was  insufflcient  to  over- 
come the  presumption  arising  from  the  patents 
themselves,  and  uie  certiflcatea  of  the  register 
and  the  receiver; 

Second.  That  as  the  frauds  alleged  were  com- 
mitted by  public  officers,  the  receiver  and  the  reg- 
ister, the  uovenunent  was  bound  \^  thdr  acu^ 
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and  the  court  erred  in  not  giving  effect  to  the 

S stents  and  conveyances,  so  as  to  protect  the 
efeodants  claiming  under  them; 
Third.  That  Moffat  and  Carr  wen  innocent 
purcliasers  for  value  and,  as  such,  were  pro- 
tected against  the  consequences  of  the  allied 
fraudulent  methods  1^  wuch  the  patents  were 
issued;  and. 

Fourth.  That  no  offer  was  made  in  the  UU 
in  either  case  to  return  the  scrip  received  by  the 
Government  for  the  land. 

Mmn.  L.  C.  Roekw^  and  John  Q. 
Oharla,  for  appellants: 

The  presumption,  of  an  actual  grantee,  from 
tbepatent  itseu,  must  be  overcome  by  proof. 
Tiuma*  V.  WyaUfil  Mo.,  188. 
That  every  prerequisite  hu  been  perfonned, 
is  an  inference  properly  dedudble,  and  which 
every  man  has  a  right  to  draw,  from  the  erist- 
ence  of  the  grant  itself. 
Potk  V.  Wendai,  9  Cranch,  97. 
As  to  the  irregularities  committed  by  the  offi- 
cers of  the  Qovemment  prior  to  the  grant,  the 
cotut  did  not  express  a  doubt  but  that  the  Gov- 
ernment and  not  the  Individual  must  bear  the 
consequence  resulting  from  them. 
8.  a,  5  Wheat,  2W. 

The  entry  of  the  lands  and  the  patents  issued 
bv  the  Government  are  dcclaraticyis  by  It  that 
all  the  steps  required  by  law,  antecedent  to  the 
entry  of  the  lands  and  the  issue  of  the  patent, 
have  been  complied  with,  and  the  Government 
is  conclusively  bound  bv  these  declarations  as 
against  a  Jxmajiile  purcuascr  for  value. 

Sec.  12,  PreerapUon  Act  of  1841,  G  Stat,  at  L., 
456;  R  S.,  sec.,  2204;  Vance  v.  Burhunk,  101 
U.S.,M4XXV.,929;  Stejfv.  Smelting  Co.,  10ft 
U.  S.,  447  (XXVU.,226):  Smetting  Co.  v.Kemp, 
104  U.  8..686  (XXVI.,875);  I'Ytneh  v.jF^n,  9S 
U.  S.,  1G9  (XXIII..  812),  and  authorities  cited 
In  these  cases. 

The  principle  of  law  enunciated  tn  the  cue 
of  Ktiox  Off.  V.  AtpinvaU,  21  How.,  580(63  U. 
S.,  XVI.,  208),  is  conclusive  of  this  cnse. 

See.also,  CoUma  y.Eave$.n  U.S.,484  (XXIIL, 
579);  Marcu  v.  O#iwpo,92  U.  S.,  887  (XXIII., 
748);  But^xUdt  v.  I/mg,  92  U.S..  643  (XXIIL, 
752);  DUL  Mun  Corp.,sec.  253, 8d  ed. 

In  the  case  of  PoOe  v.  Wmdal,  9  Cranch,  98,. 
Chief  Jiatice  Marshall  said:  "It  would,  there- 
fore, be  extremely  unreasonable  to  avc4d  a 
grant  in  any  court  for  irre^larities  in  the  con- 
duct of  those  who  are  appomted  by  the  Govern- 
ment to  supervise  the  progressive  ooune  of  m 
title  from  its  commencement  to  its  consummar- 
tion  in  a  patent." 

See,  also,  J^ttteram  v  TPtnn.  11  Wheat,  880; 
Pattertffn  v.  Jmka.  3  Fet ,  316;  U.  8.r.Arredmide, 
6  Pet,  730. 

There  is  no  adjudication  countenancing  a  di- 
rect proceeding  Instituted  against  a  &maft/<! pur- 
chaser for  value,  when  ibe  officeis  of  uie  Gov- 
ernment actually  co-operated  in  the  fraud  and 
were  the  means  of  its  consummation.  Sudi  e 
proceeding  against  Abonaflde  purchaser  of  the 
lands  for  value  will  not  lie  luAvt  any  circum- 
stances. 

This  doctrine  follows  from  th^  fundamental 
maxim  of  the  law,  that  when  one  of  two  inno- 
cent persons  must  suffer  by  the  deceit  of  an- 
other, it  is  more  consonant  with  reason  that  he 
who  puts  trust  and  confldenoe  in  the  deceiver 
should  be  the  loser  rather  than  a  stranger. 

118  D.S 


Digitized  by 


Google 


1884. 


UoFVAT  T.  United  States. 


CavpenterY.  Longan,19  Wall.,  271  »8  U.  8., 
XXI.,  313);  A  Jt.  Co.  v.  SeJiuyler,  Ziti.Y..  69; 
Onnitold  v.  /Tiwn.SSN.  Y.,Hl9. 

Tliis  suit  is  not  maiatainable  to  set  aside  the 
fmtents  on  the  ground  of  the  certificates  of  en- 
try having  been  obtained  throuch  false  or  fraud- 
ulent testimony  iu  the  proceeaings  before  the 
land  olliccis. 

a.  8.  V.  WUto.  17  Fed.  Rep.,  669;  IT.  8.  v. 
rATwafc»wrton,98 U.  8.,68(XXV.,9<0;  Fojwmt. 
Burtoni,101  U.S.,  514  (XXV.,  929). 

In  the  Un,  no  offer  is  mode  to  return  the  scrip 
or  money  received  for  the  land. 

TIiG  Gfovemment  is  to  be  treated  like  any  oth- 
er litigant,  and  its  rights,  with  few  exceptions, 
are  governed  the  same  rules  of  law  that  per- 
tain to  citizens. 

The  airen,1  Wall.,  152  (74  U.  8.,  XIX.,  129); 
The  Floi/d  Accoptancet,  7  Wall.,  606  (74  U.  8., 
XIX., ICO);  Brentv.  Bk.  of  Washington,  10  Pet., 
696;  U.  S.  V.  WhiU,  17  Fed.  Rep.,  565. 

Mr.  Wm.  A.  Maury*  Aiat.  AUy-Gen.,  for 
appellee; 

That  a  person  seeking  a  preemption  slioiild 
be  the  identicnl  one  in  wliosc  name  Uie  applica- 
tion is  made,  is  a  jnri«lIctIonal  requirement, 
and  the  register  and  receiver  have  no  more  ju- 
risdictiou,  when  the  proceedings  are  taken  in  a 
fictitious  name,  than  the  ordinary  has  to  grant 
letters  testamentary  or  of  administration  on  the 
estate  of  a  living  man.   It  Is  not  enough  that  a 

tirisdictional  fact  has  been  adjudged  to  exist, 
t  must  liave  actually  existed,  or  there  was  no 
power  to  act. 

This  view,  If  soand,  meets  and  overthrows 
the  argument  of  purchaser  ionaj^dtf. 

Fut  Moffat  and  Carr  are  not  purchasen  hona 
fide. 

Havine  acquired  no  more  than  equitable  es- 
tates, if  tliey  acquired  any  at  all,  which  Is  not 
admitted,  the  appellants  tookwith  noticeof  the 
▼Ice  in  their  titles. 

Mr.  Ju^ee  Field  delivered  the  opinion  of 

the  court : 

These  cases  present  the  same  questions,  and 
(301  may  be  considered  together.  In  onr  judgment 
none  of  the  positions  of  the  appellants  justifies 
our  interference  with  the  decrees  of  the  court 
below.  The  presumption  as  to  the  regularity 
of  the  proceedings  which  precede  the  issue  of  a 
patent  of  the  United  States  for  land,  is  founded 
upon  the  theory  that  every  ofQcer  charged  with 
supervising  any  part  of  them,  and  acting  under 
the  obligations  of  his  oath,  will  do  his  duty, 
and  is  indulged  as  a  protection  against  collateral 
attacks  of  third  parties.  It  may  be  admitted, 
as  stated  by  counsel,  that  if  upon  any  state  of 
facta  tiie  patent  might  have  been  lawfully  Issued 
the  court  will  presume,  as  against  such  collater- 
al attacks,  that  the  facts  existed;  but  that  pie- 
sumption  has  no  place  in  a  suit  by  the  United 
States  directly  assailing  the  patent,  and  seeking 
its  cancellation  for  fraud  in  the  conduct  of  their 
officers.  In  such  a  suit,  the  burden  of  proof  is 
undoubtedly,  in  the  first  instance,  on  the  Gov- 
emmeot  to  show  a  fatal  irregularity  or  corrupt 
conduct  on  their  part;  but  when  a  cose  Is  es- 
tablished, which  if  unexplained,  would  war- 
rant a  conclusion  against  them,  the  burden  of 
proof  is  shifted  and  they  must  show  such  in- 
tegrity of  conduct  and  such  a  compliance  with 
the  law  as  wOl  snstaln  the  patent  Its  validity 
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Is,  thra,  determinable,  Uke  any  other  contro- 
verted fact,  upon  the  weight  of  evidence  pro- 
duced in  support  of  uid  a^inst  their  action. 

There  was  no  pi-esumption  here  in  favor  of 
the  officers  which  the  testimony  produced  by 
the  complainant  did  not  entirety  rebut  and  over- 
throw. Nimieroua  witnesjies,  living  in  the  im- 
mediate neigliborhood  of  the  land,  testified  that 
they  were  well  acquainted  with  it,  had  been 
frequently  upon  it,  that  no  one  resided  there, 
and  that  no  improvements  were  made  as  stated 
in  the  preemption  papers.  They  also  testified 
that  they  never  knew  nor  heard  of  persons  by 
the  names  of  the  alleged  prccmptora,  nor  of  the 
persons  whose  nameswere  used  in  the  attempted 
proof  of  settlement  and  culUvatlon,  Neither 
the  register  nor  tiie  receiver  came  forward  to 
disiHt>ve  the  conclusions  which  this  testimony 
justified,  that  the  pretended  preemptors  and 
patentees  were  fictitious  persons.  Toe  sunes- 
tion  that  real  parties  may  have  appeared  before 
the  register  and  the  receiver  as  preemptors  and 
witnesses,  having  the  names  used,  though  usu-  [31] 
ally  known  by  different  names,  is  far  fetched, 
and  merits  no  consideration  where  the  fact, 
with  reasonable  explanation  for  the  use  of  the 
unusual  names,  was  not  established,  nor  proof 
adduced  of  the  settlement  on  and  improvement 
of  the  land.  No  such  attempt  was  made,  and 
if  it  had  been  it  would,  according  to  the  evi- 
dence received,  have  signally  failwl. 

The  position  that,  as  the  frauds  charged  were 
committed  by  officers  of  the  United  States,  the 
court  erred  in  not  holding  their  acts  to  be  blnd- 
injg,  and  in  not  giving  to  the  patents  the  force 
of^ valid  conveyances,  is  certainly  a  novel  one. 
The  Qovemment  does  not  guaron^  the  in- 
tegrity of  its  officers  nor  the  validi^  of  their 
acts.  It  prescribes  rules  for  them,  requires  aa 
oath  for  the  faithful  discharge  of  their  duties, 
and  exacts  from  them  a  bond  with  stringent 
conditions.  It  also  provides  penalties  forUieir 
misconduct  or  fraud,  buttbereits  renwnslblli^ 
ends.  They  are  but  servants  of  the  raw  and,  if 
they  depart  from  its  requirements,  the  Govern- 
ment Is  not  bound.  There  would  be  a  wild  li- 
cense to  crime  if  their  acts,  In  disregard  of  the 
law,  were  to  be  upheld  to  protect  tbiTd  parties, 
as  though  performed  In  compliance  with  it. 
The  language  used  in  the  case  (A  JPotkv,  Wen- 
ddl  sanctions  no  such  doctrine.  5  Wheat,  298, 
804.  It  was  there  used  with  reference  to  col- 
lateral attacks  upon  patents,  in  coses  where  the 
irrcgttlarities  were  committed  by  officers  in  the 
exercise  of  their  admitted  jurisdiction  and  can 
have  no  application  to  the  acts  of  offlcers  in 
fabricating  documents  in  the  names  of  persona 
having  no  real  existence. 

The  patents  being  issued  to  fictitious  partlea 
could  not  transfer  the  title,  and  no  one  could 
deriveany  right  under  a  (»nvey ance  in  the  name 
of  the  supposed  patentees.  A  patent  to  a  fic- 
titious person  is,  in  legal  effect,  no  more  than  a 
declaration  that  the  Government  thereby  con- 
veys the  property  to  no  one.  There  is,  in  such 
case,  no  room  for  the  application  of  the  doctrine 
that  a  sulwequent  bona  fide  purchaser  Is  pro- 
tected. A  subsequent  purchaser  is  botmd  to 
know  whether  there  was,  in  fact,  a  patentee, 
a  person  once  in  being,  and  not  a  mere  myth, 
and  he  will  alwaj's  be  presumed  to  take  hlscon- 
vevance  upon  the  knowledge  of  the  truth  in 
thu  respect  To  the  application  of  this  doctrine 
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of  hbonajldt  purchaser  there  must  be  a  genuine 
instrument  having  a  legal  existence,  as  well  as 
one  appearing  on  its  face  to  pass  the  title.  It 
cannot  arise  on  a  forged  inatnunent  or  one  exe- 
cuted to  fictitious  pc^es,  that  is,  to  no  parties 
at  all,  however  much  deceived  tliereby  tnepur- 
idiaser  may  be.  Even  In  the  case  of  mcotiable 
Instruments,  where  the  doctrine  Ib  corned  far- 
thest for  the  protection  of  subsequent  parties 
acQuMng  title  to  the  paper,it  cannot  be  invoked 
if  tue  instrument  be  not  genuine,  or  if  It  be  exe- 
cuted withoutauthority  from  itssupposed  mak- 
er. Flours  Aeea)tance$,  7  WaU.,  667,  876  [U 
V.  S.,  XIX.,  m,  1781.  Marthv.  Pulton  Go.. 
10  Wall.,  6^  [77  U.  B..  XIX.,  1042]. 

As  to  the  poeition  that  no  oner  is  made  in  the 
Wlls  to  return  the  scrip  received  for  the  land, 
only  a  word  need  be  said.  The  pretended  pa- 
tentees, who  are  supposed  to  have  given  the  scrip, 
iKing  mere  myths,  navlng  no  actual  existence, 
it  would  be  idle  to  offer  to  return  it  to  tliem; 
end  for  the  same  reason  they  can  have  no  ag^its 
to  act  In  their  behaU. 

A  strenuous  effort  Is  made  by  counsel  to 
bring  these  cases  within  the  doctrine  declared 
in  V.8.y.  Throckmorton.  98  U.  S.,  61  [XXV., 
n]e3iAraneev.Burbank,  101 U.  B.,614 [XXV., 
028]  but  without  success.  It  was  held  In  those 
cases  that  the  fraud  which  will  Justify  the  setting 
aside  of  the  judgment  of  a  tribunal  specially 
appointed  to  determine  particular  facts,  must 
be  such  as  prevented  the  unsuccessful  party 
frmn  fully  prcsuntiug  his  case,  or  which  oper- 
ated as  an  imposition  upon  the  jurisdiction  of 
the  tribunal.  Here  false  testimony  or  forged 
documents  are  not  enough  if  the  disputed  mat- 
ter has  been  actuallypresented  to  and  considered 
by  the  tribunal.  Here,  officers,  constituting  a 
special  tribunal,  entered  into  a  conspiracy;  and 
the  frauds  consist  of  documents  which  they  had 
fabricated  and  presented  with  thdr  judgment 
to  those  having  appdlate  and  supervisory  au- 
thority in  such  matters ;  and  thus  a  fictitious 
proceeding  was  imposed  up<m  the  latter  as  one 
which  had  actually  taken  place.  It  was  a  fraud 
upon  the  jurisdiction  of  the  officers  of  the  Land 
Department  at  Washington,  and  not  (he  mere 
presentation  to  tbem  <n  doubtful  and  disputed 
testimony. 

Decreet  affirmed. 
True  copy.  Test: 

James  H.  UcKenney,  Clerk,  Sup.  Oourt,  U.  S. 


[331  HAKRIETSKIDMOREbt  AL.,iV^.ih^., 
e. 

PITTSBURGH,  CINCINNATI  ft  ST. 
LOUIS  RAILWAY  GOMFAKT. 

(See  &  C  Beporter'a  ed.,  (B-as.) 

Rigfitt  qfteuee  in  landa. 

Where  a  lessor  of  property  waa  only  the  equitable 
owner  of  it  when  the  lease  was  made  and  when  the 
lessee  went  Into  possession,  and  the  lessor  after- 
wards acquired  the  leral  title,  such  legal  title  at 
oooeby  operation  of  law,  Inured  to  the  benefit  of 
the  leasee,  and  a  person  who  purchases  tbe  property 
on  execution  on  a  JudBmenf  acalnat  the  rasor  ren- 
dered aubsequent  to  ttie  lease,  cannot  reoovn- the 
possession  oi  it,  from  the  leasee  durioy  Us  term,  in 
action  of  ejeotmenL 

[No.  &] 


SubmtUtd  Oct.  17,1884.  SeeM  Oet  »7, 1884. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  niinob. 
The  history  and  facts  of  the  case  ^tpear  In 
the  opinion  of  the  court. 
Meair$.  0«org«  Wlllardand  Ossfys  Z>r4n 
forplaintlffs  In  error: 

The  questions  raised  involve  a  rule  of  pn^ 
er^,  and  this  court  will  foUow  the  statutes  ol 
the  State  and  tbe  decisions  of  tbe  State  Courts. 

JtotB  V.  Doe,  1  Pet^  666  ;  Miteiv.  LaidwtU,  8 
Wall.,86 (69  U.  8.,  XTU.,766);  NiehoU v.  Lem, 
6Wfai.,488  (73  U.  8.,  XVIIX,  606) ;  WiUiam 
T.  KirUand,  18  WaU..  806  (80  U.  S.,  XX.,  688} 
Boyoey.  7b»,18WaU„646(86U.  S.,XXI.,767) 
Brine  v.  Ine.  Oo.,m  U.  S.,  627  (XXIV..  f " 
rayfc^v.  7pK{an(i',105U.  S.,60  (XXVL.l 
Hammock  T.  Loan  J  Tntat  Ch.t  lOB  U.  8., 

(XXVI.,  iim 

The  nlalntUrs  title  is  paramount  to  the  tltlo 

of  the  defendant  in  error. 

Ch.  77.  a  S.,  ni.,  1874,  p.  621;  sec;  29,  ch. 
90,  R.  S.,  164S.  p.  472 ;  1  Gross.  Stat  of  IlL. 
ch.  90,  sec  11,  p.  658. 

The  adjudicated  cases  show  that  the  real  and 
personal  property  of  individuals  and  railway 
companies  are  alflEe  subject  to  levy  and  sale  on 
execution  In  the  State  of  Hlinois. 

Faimarv.  2'\)ri>e$,i&  Ill.,801i  Iluniv.  BvXlock, 
28  m.,  820;  Bruffett  v.  Q.W.R.B.  Cb..  25  lU., 
868:  Titut  T.  Mabee,  26  BL,  257;  Titu*  t.  Oin^ 
heimer,  27  Dl.,  463;  Maiu  t.  B.  B,  Co.,  27  lU., 
n;9mithv.F.  R.  Oo..6'jm.,m,a.lt.  Co.t. 
MitdieU,  74  111.,  894. 

The  chattel  mortgage  Act  is  not  applicable  to 
railway  mortgages  and  judicial  sales  thereun- 
der. 

Hammock  v.  TVusf  Go.  (supra);  B.  R.  Co.  v. 
Thot^»n.  108  111.,  187 ;  Cooper  v.  Cori/in.  105 

in  ejectment,  legal  rights  must  be  held  to  pre- 
vail over  equitable  rights. 

Chiniquyy.  CatJuHieBUhopM  HI., 148;  Bonn- 
treev.  LiiUe,  64  Hi.,  828;  Fischer  y.  E$taman,eS 
HI.,  78. 

As  between  the  C.  C.  &1.0.K  R.  Co.  .as  mort- 
gagor, and  Roosevelt  and  Fosdick,  as  mort- 
nigees.  the  former,  before  execution  of  the  sher^ 
arl  d^,  must  be  darned  tbe  owner  of  tbe  fee. 

Fitdi  V.  Fin£kard,4  Scam. .  69;  Hall  v.  Lance, 
25  HI.,  277;  ifiwrs  v.  IVtoTwn,  44  Bl., 867. 

A  mortgage,  even  after  condition  bnAen,  is 
not  such  an  outstanding  title  that  a  stranger 
can  take  advantage  of  it  to  defeat  a  recovery  tgr 
the  mortgiwor,  or  one  claiming  under  him. 

Ball  V.  Zttnee.  25  HI.,  281. 

A  parol  contract,  relating  to  an  Interest  In 
lands  for  a  longer  term  than  one  year,  is  void. 

Sec  1.  ch.  44,  R.  S.  111.,  268(1845);  sec  2,  ch. 
69,  R.  8.  HI.,  1874,  540;  OU  v.  Lohnae,  19  UL. 
676;  Gomstoek  v.  Ward,  22  HI.,  248;  Wheelerv. 
Frankentltal,  78  HI.,  124 ;  Ferry  v.  McBenfg, 
18  HI.,  227. 

The  alteration  of  a  written  contract  by  parol 
makes  it  all  parol. 

Vieary  v.  Moore,  2  Watts..  451. 

Mere  alterations  reduce  it  to  the  grade  a 
mere  unwritten  contract. 

Danav.  Uancock.dOYi.,  616;  Br^-t,B.B. 
Cb.,81  vt..2n. 

A  sealed  executory  contract  cannot  tw  modi* 
fled  or  changed  by  P*n^  agreement. 

112  U.  S. 
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Rinutfv.  B,iriua,':Z  111., 216;  Hnmegv.  Tay- 
lor, G3III.,  43;  Chttjmiany.  McGrar:iQl\\.,m: 
LiHtch  T.  Faniiim,  HO  111.,  808;  Sakcr  v.  White- 
tide,  Brccse,  183. 

A  contract  cannot  rest  partly  in  writing  and 
partly  in  parol. 

Lt^nafiUovi  V.  Jfoare,  102  111.,  889. 

The  defendant's  posscssiou  of  the  premises  in 
question  was  {□  effect  tlie  pos.«cssion  of  the  les- 
■or.  The  defendant  was  in  law  the  ai'ent  or 
servant  of  tlie  owner  of  the  property.  The  de- 
fendant operated  the  road  for  Uie  owner  and  not 
in  the  place  and  stead  of  the  owner. 

The  owner  and  lessor  of  the  railway  is  re- 
sponsible for  the  misconduct  of  the  lissee  oT; 
person  actually  in  possession  operating  the  prop^  - 
*rtv. 

}i.  R.  Co.  V.  CamDbcU,  86  111.,  443;  R.  R.  Go. 
X.  Lune,  88  111.,  448;  R.  R.  Co.  v.  Hejiin,  65  HI., 
866;  WatwR.  i2.  Co.,  63  HI.,  545;  R.  R.  Co.  v. 
yVhipi-le.  32  111..  103;  if.  R.  Co.  v.  DuJibar,  20 
111.,  634 ;  J?.  R.  Co.  v.  Bitrron,  5  Wall.,  90  (72 
C.  S.,  XVIII.,  591);  Pa.  Co.  V.  R»y,  108  U.  8., 
451  (XXVI.,  141);  R.  R.  Co.  v.  Kanmae,  89111., 
2T2-.  if.  if.  Co.  V.  Rumbold,  40  111.,  148. 
.!/>.  E,  Walker,  for  defendant  in  error. 

-Vr.  Chief  Juttice  Waite  delivered  the  opin- 
ion of  the  court: 

This  was  an  action  of  ejectment,  and  the  ma- 
terial facts  found  by  the  court  below,  on  which 
the  case  comes  here  for  decision,  areas  follows: 
□in  the  spring  of  1868  the  Columbus,  Chicago 
wid  Indiana  Central  Railroad  Company  pur- 
chased the  premises  in  dispute  upon  lime  con- 
tracts, by  which  the  purchase  money  was  to  be 
^ully  paid  within  four  years  and  a  conveyance 
made  when  the  payments  were  completed.  Im- 
mediately on  making  the  purchase,  the  Com- 
pany went  into  possession  of  the  premises,  and 
erected  thereon  its  engine  houses  and  certain 
shops,  structures  and  side  traclcs  necessary  for 
the  operation  of  its  railroad.    On  the  lirst  of 
February,  1919,  the  Pittsburgh,  Cincinnati  & 
St.  Louis  Railway  Company  "Became  the  les- 
see of  the  railway  and  property  of  tlie  C,  C.  & 
I.  C.  Ry.  Co.  for  the  term  of  ninety-nine  years, 
and  immediately  thereafter enteredinto  the  pos- 
s'l'^sion  of  said  railroad  and  all  its  lands  and 
pr.jperty,  including  the  property  in  contro- 
vtr'-v. "   Tlic  lease  was  recorded  in  Cook  Coun- 
ty, fllinois,  where  the  premises  are  situated,  on 
the  2Ist  of  July,  1873.   It  does  not  purport  to 
convey  after  acquired  property,  but  the  prem- 
isi-s  in  question  are  and  since  the  lease  was 
ma'le  hove  1x>en  occupied  and  used  by  the  \cssee 
ffir  railway  purposes,  "the  same  an  though  they 
were  include;*!  in  tlie  If-ase." 

On  the  2d  of  Fet»runry,  J872,  the  purchase 
money  haviotf  been  paid  in  full  according  to 
the  t<;rms  of  tlie  contract,  a  de<.-d  was  iixeciited 
crjaveyiiig  the  premises  to  the  Cohimtius,  Clii- 
cago  and  Indiana  Central  Company  in  fee  sim- 
j^iple.  On  the  19th  of  April,  XHTA,  Willliim  B. 
rikidmore,  since dcwnsed.renr^vfrcrl  a  jud^jinent 
■A'jsiitm  the  lust  numcil  company  in  the  (>x>k 
County  Circuit  Court.  Execution  issimd  on  this 
jiid;^nn:nt  w«s  levied  on  tin:  piniiiises  on  tJic  10th 
of  .lune,  lf*7:j.  Under  Uiis  execution  the  prop- 
i:rlv  w;ls  sold  If)  Williiiiii  H.  Skidinore,  on  the 
10th  of  Jiily.and  a  frofiveyimce  niuilc ti >  f  larriet 
Kki'lmore,  Mimuel  Skidniorc  and  William  It. 
Kkidfiiorc,  hiit  heira,  in  due  course  of  iimcecd- 


ing,  on  the  3d  of  May,  1876.  The  heirs,  who 
arc  the  plaintiffs  in  error,  claiming  under  thU 
title,  brought  this  suit  against  the  Pittsburgh, 
Cinciuiiuti  and  St,  Louis  Company,  which  was 
in  possession,  to  recover  the  proper^.  Upon 
these  facts,  the  court  below  gave  judgment  in 
favor  of  the  Railway  Company,  and  to  reverae 
that  judgment  this  writ  of  error  has  been 
brought. 

The  judgment  below  was  clearly  right.  The 
Columbus,  Chicago  &  Indiana  Cental  Com- 
pany was,  in  equity,  the  owner  of  tiie  property^ 
when  the  lease  was  made  and  when  the  Pitts- 
burgh, Cincinnati  ft  St.  Louis  Company  went 
Into  possession  under  It.  The  deed  executed  in 
Februuy,  1872,  pursuant  to  the  contract  of  pur- 
chase,  convertea  the  equitable  title  of  the  Co- 
lumbus, Chicago  and  Indiana  Central  Company 
Into  a  legal  title,  which  at  once,  by  operation  m. 
law,  loured  to  the  benefit  of  the  Pittsburgh, 
Cincinnati  &  St.  Louis  Company  under  its  lease. 
All  the  rights  of  William  B.  Skidmore.a8  against 
the  property,  accrued  long  after  those  St  the 
Pittsburgh,  Cincinnati  &  St.  Louis  Company 
and  are  subject  to  the  title  of  that  Company. 
Such  being  the  case,  it  is  entirely  unnecessaiy 
to  inquire  whether  the  Skidmorea  acquired  a 
valid  title  to  the  property  as  against  the  Colum- 
bus, Chicago  and  Indiana  Central  Company. 
The  Pittsburgh,  Cincinnati  &  St.  Louis  Com- 
pany is  entitled  to  the  possessiw,  whether  that 
title  be  good  or  bad. 

The  judgment  it  affirmed. 
True  copy.  Test : 

James  H.  UcKenney,  Clerk,  Biip.  Court,  U.  8. 


JOSEPH  DAVIES,  as  Collector  of  Chicot 
CoDNTT,  ABKAKa-vs,  Hff.  ■»  Erv., 

V. 

AUSTIN  CORBIN  et  al. 

(See  S.  C  Reporter's  ed.,  8B-*1.> 

Ordff*  ofPonft'Rff  mandamus,  a  fiinl  judgment — 
juriadtetioH  aa  to  amourU. 

1,  An  order  awarding  a  peremptory  writ  of  man- 
cTarniM  Is  a  AdoI  Judgment  within  the  meaning  uf 
that  term,  as  used  in  the  statutes  regulating  writs 
of  error  to  tiiis  court. 

2.  In  procee<ltngs  for  a  peremptory  writ  of  man- 
ilatnus,  to  comijcl  a  tax  collector  to  collect  a  tax 
whlcli  has  been  levied  for  the  joint  benefit  of  all 
the  reltitora  and  in  which  they  ho^■e  a  common  and 
undivided  interest,  the  value  of  ttie  matter  indla- 
l>utc  is  measured  by  the  whole  amount  uf  tax,  and 
not  by  the  scimratc  piirla  into  which  It  Is  to  be  di- 
vided, when  collcctou,  and  where  the  whole  amount 
Df  the  tax  Is  more  than  96,000,  tlib  court  has  Juria* 
dicttonon  writ  of  error. 

[No.  828.] 

Submitted  Apr.  U,  IS84.  Decided  Oct.  S7, 1884. 

TN  ERROR  to  tlie  Circuit  Court  of  the  United 
L  States  for  the  Eastern  District  of  Arkansas. 

Ou  motion  to  dismiss. 

Ttic  history  and  facts  of  the  ease  appear  in 
ihe  opinion  of  the  court 

Mcntrg.  B.  C.  Brown,  E.  W.  Kimball  and 
C.  P.  Redmond,  for  defendants  in  error,  in 

support  of  motion : 


N(n:K.-MundiimiM  lo  ampa  etty,  town  or  coutUv 
Jo  Imu  lax  lu  imu  lumibi  nr  Mereiit  m  iNiiKla.  See  noU 
}oTtioHayarv.U.a.78U.8HXIX.,Wi.  ^ 
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The  order  of  the  CIrcutt  Court  requirinc;  the 
collector  to  proceed  with  the  collection  of  the 
taxisnota  "final  jud^enl"  from  which  a  writ 
of  error  will  lie  to  this  court. 

Soyle  V.  Zaekarie,  6  Pet.,  648:  Picket  v.  Leg- 
maood,  7  Pet,  144:  Eoan*  v.  Qee,  14  Pet.,  1; 
Amit  T.  Smith,  16  Pet.,  308;  Broe/cettv.  Brock- 
ett,  3  HoWy  288 ;  Wylie  v.  Caxe,  14  How^l ; 
Connor  v.  Peuffhltd  How.,  894  (59  U.  8.,  XV., 
482);  JDotweltY,  beLaLawo,  and  MeCargo 
Chapman,  20  How.,  29,  555  (61 U.  S.,XV.,824, 
1021);  Gallan  v.  May,  2  Black,  643  (67  U.  8., 
XVII.,  282);  Oreggv.  ^owirfA,  S  Wall.,  56  (69 
U.  8.,  XVII.,  782);  SparroK't,  Strong,Z^fi\\.. 
108  (70  U.  8.,  XVIII.,  49) ;  Barton  v.  Forsyth, 
5  WaU.,  190  (72  U.  8.,  XVUI.,  545) ;  Cook  v. 
Bumiey,  11  Wall.,  659  (78  U.  S.,  XX.,  29). 

The  amount  in  controven^  is  not  sufficient  to 
give  tills  court  jurisdiction. 

If  not  the  amount  which  each  taxpayer  has 
to  pay,  on  this  levy,  then  the  amount  which 
each  creditor  separately  will  roceive,  from  this 
levy,  so  far  as  value  is  concerned  fixed  the  ju- 
rlsdictioD  of  this  court. 

Clifton  V.  Sfiddon,  28  How..  481  (64  U.  8., 
XVI..  429) ;  Rich  v.  Lambert,  12  How..  347  ; 
outer  V.  Alexander,  6  Pet.,  143 ;  Strtitton  v. 
Jom>,8Pet.,4;  SeaverY.  BigelmD,nWa\\..W8 
(72  U.  S.,  XVIII..595);  Paving  Co,  v.  Mulford, 
100  U.  8.,  147  (XXV.,  591);  Tcrnj  v.  Ilateli.^S 
U.  8.,  44  (XXIII.,  790):  ChatficUl  v.  Bouleand 
BimcU  V.  Staiuell,  105  U.  8.,231,  303  (XXVI., 
944,  989) ;  Parker  v.  MornU,  106  U.  8.,  1 
(XXVII.,  7^ 

Mr,  A.  H,  Garland,  for  plaintiff  In  error, 
contra: 

The  judgment  of  the  Circuit  Court  is  a  final 
judgment,  from  which  a  writ  of  error  will  He 
to  ^is  court. 

Bigga  v.  Johnson  Co.,  6  Wall.,  189  (78  U.  8., 
XVin.,  774) ;  U.  3.  v.  Dodge  Co.  (ante.  108); 
Winffirop  Iron  Or.  v  Meeker,  109  U.  S.,  180 
(XXVir,898);  Bm,a]ao,  Eb  Parte  Boteland.lM 
U.  S.,  604  (XXVT.,  861) ;  Jkamport  v.  Dodge 
Co.,  105  U.  8.,  237  (XXVI.,  1018). 

By  no  established  rule  for  ascertaiuing;  the 
amount  in  controversy,  when  applied  to  the 
facts  disclosed  by  the  record  in  this  cose,  can  it 
be  said  that  the  amount  in  controversy  does  not 
exceed  ^.000. 

See  'TA*  Jfamt«,"106U.S.,778(XXVI.,987). 

Mr.  CliiefJtatiee  Waite  delivered  the  opin- 
ion of  the  court : 

The  facts  on  which  this  motion  rests  are  these: 
[37Jeach  of  the  defendants  in  error  recovered  a  sep. 
arate  and  distinct  judgment  in  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of 
Arkansas  against  the  County  of  Chicot  The 
aggregate  of  all  the  judgments  was  much  more 
than  |5,000.  but  the  amount  due  upon  each  is 
not  stated.  After  the  judgments  were  recovered, 
the  several  plaintiffs  commenced  proceedings 
in  the  Circuit  Court  to  compel  the  county  court 
of  the  county  to  levy  a  tax  for  the  payment  of 
the  amounts  due  them  respectively.  The  re- 
sult of  these  proceedings  was  that.utorthe  sev- 
eral writs  of  mandamtu  were  issued,  "  By  the 
consent  of  the  relators,  and  by  and  with  the  ap- 
proval and  consent  of  the  Circuit  Court,  it  was 
agreed  that  if  the  county  court  *  *  *  would 
levT  a  tax  of  ten  mills  upon  the  property  of 
said  county  and  collect  the  same,  sud  tax  to  be 
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distributed  pro  rata  among  the  Judgments  so  re- 
covered by  the  relators  and  others  against  said 
county"  in  the  circuit  court,  "That  such  levy, 
collection  and  distribution  would  be  accepted 
by  the  relators,  and  the  other  judgment  credit- 
ors, as  a  sufficient  compliance  by  said  coun^ 
court  with  the  commands  of  the  said  writs  of 
mandamta."  The  county  court  carried  out  this 
agreement  and  levied  tiietax,  whidiwas  indue 
form  of  law  extended  on  the  tax  books,  and 
placed  in  the  hands  of  Davles,  the  Collector  of 
the  taxes  of  the  county,  for  collection  with  tlie 
other  taxes  for  that  year.  After  the  tax  book 
was  delivered  to  the  Collector  he  undertook  the 
collection  thereof,  as  he  was  bound  in  law  to  do, 
and  proceeded  until,  "on  the  29th  day  of  Jan- 
uary, 1884,  being  the  last  day  of  the  January 
Term  of  the  Chicot  County  Court,  there  was 
filed  In  open  oourtacomplaintinequity.byone 
Alice  R.  Hamlet,  a^nst "  him,  "setting up, 
among  other  facts,  mat  she  was  the  owner  of 
certain  lands  in  Chicot  County,  assessed  for  the 
year  1883,  at  $400 ;  that  no  valid  assessment 
had  been  made  of  said  lands  for  various  reasons 
therein  set  forth  ;  that  the  board  of  equaliza- 
tion for  said  county,  which  met  on  tiie  19th  day 
of  June,  1883,  was  illegally  organized,  and  pro- 
ceeded, In  violation  of  law,  to  alter  and  chuige 
the  ftssessmenls  of  real  and  personal  property 
turned  over  to  it  by  the  clerk  of  said  countv  ; 
and  avowing  that  assessments  were  not  legally 
emialized,  and  that  there  is  no  valid  assessment  ^jg] 
of  property  in  said  county  for  the  year  1883, 
and  that  the  taxes  levied  on  said  assessments 
cannot  be  legally  enforced,  by  sale  or  otherwise 
against  the  objection  of  the  taxpayers  of  said 
county."  The  complaint  further  set  forth  "The 
various  assessments  or  rates  of  taxes  levied  by 
the  county  court  for  different  purposes  for  the 
year  1888,  including  ten  mills  to  pay  the  judg- 
ments agsinst  said  county"  in  the  circuit  court 
Under  this  complaint  "a  temporary  restraining 
order  was  made  by  the  Hon.  John  M.  Bradley, 
Judge  of  said  court,  forbidding"  the  Collector 
"from  collecting  any  portion  of  said  ten  mill 
tax."  In  obedience  to  this  inliuiclion,  the  Col- 
lector stopped  the  collection  of  the  ten  mill  tax, 
though  he  went  on  with  alt  the  rest. 

Thereupon  all  the  relators  united  in  an  appli- 
cation to  the  Circuit  Court  for  a  rule  on  the 
Collector  to  show  cause  why  a  peremptory  writ 
of  mandamuaBhavXA  not  issue  commanding  him 
to  proceed  with  the  coUecUon  of  the  ten  mill 
tax.  The  Collector  appeared  In  obedience  to 
the  rule,  and  for  cause  showed  that  he  had  been 
enjoined  by  the  State  Court  from  making  the 
collection.  The  parties  went  to  a  hearing  on 
the  application  of  the  relators  and  the  return  of 
the  Collector  to  the  rale.  The  Circuit  Court, 
ftfter  hearing,  awarded  the  writ,  and  for  the  re- 
versal of  an  order  to  that  effect  this  writ  of  er- 
ror was  brought  by  the  Collector.  The  relators 
now  move  to  dismiss  the  writ,  because:  1,  an 
order  awarding  a  peremptory  writ  of  «uia- 
damu*  is  not  a  final  judgment;  and,  2,  the  value 
of  the  matter  in  dispute  does  not  exceed  $5,000, 
inasmuch  as  no  one  of  the  relators  wilt  tie  "  en- 
titied  to  receive  of  the  tax  collected,  so  much 
as  $6,000,  and  no  sin^e  taxpayer  will  be  re- 
quiredto  pay  that  amount  of  tax."  A  motitn 
to  affirm,  as  allowed  by  section  5,  Rule  6,  has 
not  been  united,  as  It  very  properly  might  have 
been,  wiUi  this  motion  to  dismiss. 
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Afl  to  the  flist  objecUcHi,  It  b  Buffldent  to  say 
that  the  pnwUce  of  the  court  baa  alvaya  been 
the  other  way.  Our  r^Mwts  are  full  of  cases  In 
which  jurisdiction  of  this  kind  has  been  enter- 
tained, and  from  1867,  when  Stf/gs  v.  Johnson 
[AOlOmn^,  6  Wall.,  166  [78  tJ.  S.,  XVIII.,  768], 
was  decided,  until  now,  our  power  to  review 
such  orders  as  final  judnnentB  has  passed  sah- 
stantially  unchalteDeecT  While  the  writ  of 
mandamvt,  in  cases  like  this,  partakes  of  the 
nature  of  an  execution  to  enforce  the  collection 
of  8  judgment.  It  can  only  be  got  by  instituting 
an  Independent  suit  for  that  purpose.  There 
must  be,  first,  a  showing  by  the  relator  in  sup- 
port of  his  right  to  the  writ;  and,  second,  proc- 
ess, to  bring  ID  the  adverse  partv,  wliose  action 
is  to  be  coerced,  to  show  cause,  iihecan,  against 
it.  If  he  appcara  and  presents  a  defense,  the 
ahowings  of  the  parties  make  up  the  pleadings 
in  the  cause,  nod  any  issue  of  law  or  fact  that 
may  be  raised  must  be  judicially  determined 
by  the  court  before  the  writ  can  go  out.  Sucli 
a  determination  is.  under  tlie  circumstances,  a 
judgment  in  a  civil  action  brought  to  secure  a 
right,  that  is  to  say,  process  to  enforce  a  judg- 
ment. The  proceeding  may  be  likened  to  a 
creditor's  bill  in  equity,  which  is  resorted  to  in 
aid  of  execution.  The  writ  which  is  wanted 
cannot  be  hod  on  Mplicadon  to  a  ministerial 
officer.  It  can  only  issue  after  a  judgment  of 
the  court  to  that  effect  in  an  independent  ad- 
versary proceeding  instituted  for  that  special 
purpose.  Such  a  Judgment  is,  in  our  opinion, 
a  final  judgment  in  a  civil  action,  whbin  the 
meaning  of  that  term  as  used  in  the  statutes 
rerulatuig  writs  of  error  to  this  court. 

The  second  objection  is,  to  ourminds,  equally 
untenable.  The  writ  which  has  been  OKlerea 
la  not  like  that  iq  Batetof  v.  tbirbanka,  108  U. 
8.,  648  [XXVII.,  820],  to  compel  the  levy  of 
taxes  to  pay  separate  and  distinct  Judgments, 
in  favor  oi  several  relators,  who,  for  conven- 
ience and  to  save  expense,  united  in  one  suit  to 
enforce  their  respective  rights,  but  to  compel  a 
tax  Collector  to  collect  a  dnglo  tax  wliich  has 
been  levied  for  the  joint  benefit  of  all  the  re- 
lators, and  in  which  they  have  a  common  and 
undivided  interest.  As  in  the  cases  of  Sitielda 
V.  Tlioma»,  17  How.,  6  [68  U.  S.,  XV..  94],  and 
The  Connemara,  108  IL  S.,  754  [XXVI.,  822], 
all  the  relators  claim  under  one  and  the  same 
title,  to  wit:  the  levy  of  a  tax  which  has  been 
made  for  their  l}eneflt.  They  have  a  common 
fnterest  In  the  tax,  and  tt  is  perfectly  immate- 
rial to  the  tax  Collector  how  It  Is  divided  among 
r^i]  them.  Ue  has  no  controversy  with  them  on 
that  point;  and  if  there  is  any  difficulty  as  to 
the  proportions  in  which  tliey  are  to  share  the 
proraods  of  his  collections,  tlie  dispute  will  be 
among  themselves  and  not  with  him.  He  can- 
not act  upon  separate  instructions  from  the  sev- 
eral creditors.  His  duty  is  to  collect  the  tax 
for  the  benefit  of  all  alike.  A  payment  of  the 
judgment  of  one  creditor  would  not  relieve  Urn 
from  his  obligation  to  collect  tlie  whole  tax. 
The  object  of  the  proceeding  is,  not  to  raise 
the  sums  due  the  rcuttors,  but  to  mise  the  whole 
tax  of  ten  mills  on  the  dollar.  As  the  matter 
stands,  each  relator  has  the  right  to  have  the 
whole  tax  collected  for  the  purpose  of  distri- 
bution among  all  the  orediton.  It  is  apparent, 
therefore,  that  the  dispute  is  between  the  tax 
Collector  on  one  side  uid  all  the  creditora  on 
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the  other,  as  to  his  duty  to  collect  the  tax  as  a 
whole  for  division  among  them,  after  the  col- 
lection is  made,  according  to  their  several 
sbaree.  The  value  of  the  matter  in  disimte  la 
measured  by- the  whole  amount  of  the  tax  uid 
not  by  tbe  separate  parts  into  which  it  is  to  be 
divided  when  collected.  It  is  conceded  that  the 
amount  of  the  tax  is  more  than  f5,000. 

TAtf  motion  to  dimim  U  oterruled. 

True  copy.  Test: 

James  H.  UoKenner,  Oerk,  Sup.  Court,  IT,  S. 

Clted-m  U.     110. 697. 


JOHN  FOSTER,  County  Attorney  of  Sauk* 
Conzm,  Plff.  in  Bet., 

V. 

STATS!  OFEANSAS.tfx  relVT.  A.  Johhstw. 
Attorney-General. 

(See  BL  a,  B^MMTter^  ed.,  Sn-iKML) 

Contempt  of  aourt— supersedeas — iohsn  execution 

may  istue. 

1.  Where  a  writ  of  error  Is  broujrfit  tO'  review  in 
Uils  court,  a  Judgment  of  a  State  Court  romovlDg  a 
state  officer,  and  a  tupenedeaa  bond  Is  approved,  one 
appointed  to  fill  the  vacancy  before  the  mDersaUat 
bondlsflledlsnotKuU^of  oimtraaptof  cblscourt 
by  exercUiD?  the  duties  of  the  offloe  after  the  lu- 
penedeoM  Is  la  foroe. 

%.  A  writ  of  error  cweratss  as  a  aiqiersedeatonly 
from  the  time  of  the  lod|rtiv  of  1^  Writ  1b  tbe  <a- 
floe  of  the  clerk  where  tbe  reond  to  bere-ezam- 
Incd  remains. 

3.  The  provEsion  of  section  1007  Of  tbe  Kevtoed 
Statutes,  to  the  effect  that  In  oases  where  a  writ  of 
error  may  be  a  mpeneQeaa  ezecutloiia  shall  not  is- 
sue until  tlie  expiration  of  teu  days,  does  not  apply 
to  judgments  In  the  highest  court  ox  a  State. 
[No.  1056.1 

Argued  OeL  U,  1884,      Decided  Oct.  rt,  1884. 

FEItnOR  to  the  Supreme  Court  of  the  State 
of  Kansas. 

Tbe  history  and  facta  frf  the  case  appear  in 
the  opinion  of  the  court.  See,  also,  the  report 
of  the  opinion  of  this  court  on  motion  to  dis- 
miss or  affirm  this  esse,  post. 

Rule  on  Joseph  Moore  to  show  cause  why  he 
should  not  be  attached  forcontempt  in  violating 
the  9vper$6deas  herein. 

Meem.  W.  Hallett  Phillips  and  Chat.  A. 
mUer,  for  plaintiff  in  error: 

The  allowance  of  the  writ  of  error  and  ac- 
ceptance of  the  bond,  operated  to  stay  all  pro- 
ceedings under  tbe  judnnent. 

The  appointment  of  Moore  after  the  date  of 
such  allowance  was  nullity;  and  Moore,  by  ac- 
cepting tbe  appointment  and  underlaking  to 
discharge  the  functions  of  the  office,  acted  in 
gross  violation  of  the  tupertedtaa. 

Unless  we  an  correct  In  this  position,  tlie 
«uiwnedaa«  granted  was  a  mere  moclcciT.  Ita 
whole  object  ms  to  prevent  the  plaintiff  in  er- 
ror from  being  dispcrasessed  of  the  office,  pend- 
ing the  writ  of  error. 

In  Oreen  v.  Van  BueKirk.  which  came  here 
under  section  25,  an  order  for  execution  on  a 
judgment  was  entered,  notwithstanding  the 
pli^^  in  error  had  obtained  a  auperiedeaa, 
within  ten  days  after  judgment  On  applica- 
tion of  the  plaintiff  In  error,  this  court  indered 
a  writ  of  ntpem^eat  to  issue.   The  Chitf  Jw- 


Digitized  by 


GooglP 


88-94 


Supreme  Coubt  of  the  United  States. 


Oct.  Term, 


Uoe  delireriDg  the  unanimous  opfnioo  of  the 
court  says: 

"  The  unsuccessful  party  has  ten  da^s  from 
the  entry  (of  judgment)  to  lake  out  a  writ  of  er- 
ror and  make  it  a  tupertedeat;  and  he  duly 
availed  himself  of  this  right  hj  service  of  the 
writ  of  error  oo  the  30th  of  February,  1866,  and 
giving  tlie  remiired  bonds." 

3  Wall.,  448(70  U.  S.,  XVIII..  245);  see,  also. 
Stauffhter-IlouM  C'atet,  10  Wall.,  291  (77  U.  S.. 
XI^,  930);  Act  of  1808,  sec.  1012,  R.  S. ;  St^f' 
ford  T.  Union  Bank,  16  How.,  189;  Adam$  t. 
Law,  16  How.,  144. 

We  would  confidently  submit  this  view,  were 
it  not  for  the  fact  that  this  court,  in  the  recent 
caseofZ%fov.  TKMC<m«n,  94U.  S..50(XXIV., 
64),  has  declared  that  the  provision  in  the  Act 
of  1875,  re-enacting  the  stay  of  ten  days  con- 
tained m  the  Act  of  1789,  has  reference  only  to 
the  courts  of  the  United  States. 

No  reference  Is  made  in  the  opiDioQ  of  the 
court  to  the  previous  decisions.  We  submit 
that  it  cannot  be  reconciled  with  thotte  decisions 
nor  with  the  long  settled  practice  of  the  court. 

In  Board  of  Comit.  v.  Gorman,  19  "Wall..  662 
(86  U.  8.,  XXII.,  226),  this  court  held  that  the 
rupenedeaa  only  dated  from  the  time  of  the  ap- 
fvoval  and  filing  of  the  bond. 

The  writ  of  error  and  bond  in  the  case  at  bar 
were  allowed  and  filed  within  the  ten  days.and  if 
we  are  right  in  our  position,  were  effectual  to 
operate  as  a  aupertedeat.  It  would  follow  that 
within  the  ten  days  no  action  could  be  taken 
under  the  judgment,  and  that  the  action  com- 
plained  of  was  without  warrant  of  !aw. 

Meurt.  A.  I*.  WUUams  and  Garv«r  Bond, 
for  defendant  in  error. 

Mr.  Chief  Jrutieo  Walte  delivered  the  opin- 
ion of  the  court: 

The  showing  under  this  rule  presents  the  fol- 
lowing facts:  tne  Supreme  Court  of  Kansas  ren- 
dered a  judgment  on  the  first  of  April,  1884,  re- 
moving Foster,  the  plaintiff  In  error,  from  the 
office  of  county  attorn^  of  Saline  County.  A 
statute  of  the  State  makes  it  the  duty  of  the 
judge  of  the  district  court  of  a  county  to  fill  the 
office  of  county  attorney  when  a  vacancy  exists. 
A  writ  of  error  from  this  court  for  the  reversal 
of  the  judgment  of  the  Supreme  Court  was  duly 
allowed  in  Washington  on  the  5th  of  April,  and 
a  rupertedeat  bond  Approved  and  a  citation 
signed.  Notice  of  these  facts  was  telegraphed 
on  the  same  day,  by  the  counsel  of  Foster  In 
(2041  Washington,  to  his  counsel  in  Kansas.  On  tlie 
7th,  the  counsel  in  Kansas  called  on  the  Jiulee 
of  the  District  Court  of  the  County,  and  cxhio- 
ited  to  him  the  telegram  and  noticed  him  of 
what  had  been  done  m  Washinmou.  Afterthls, 
and  a  little  before  twelve  o'clocl£  of  the  night  of 
the  7th,  the  Judge  appointed  Joseph  3Ioore  to 
the  office  in  place  of  Foster.  The  bond  of  Moore, 
which  had  been  executed  on  the  7tb,  and  then 
approved  bv  the  clerk  of  the  county,  was  ac- 
cepted by  the  county  commissioners  on  the  Sth 
of  April,  and  Moore  thereupon  assumed  to  dis- 
charge the  duties  of  his  oftlce.  Before  tliis  ap- 
pointment was  mode,  an  authenticated  copy  of 
the  record  of  the  Supreme  Court  removing;  Fos- 
ter from  the  office  was  picsontcd  to  the  Jud^e. 
On  the  same  dav,  the  Stli,  the  writ  of  error  iuid 
tupersc'.lfitf  bona  nrrivcil  from  Washington  and 
were  duly  lodged  in  the  olfice  of  the  clerk  of  the 
680 


Supreme  Court  of  the  State.  At  the  next  Term 
of  the  District  Court,  which  began  on  the  12th 
of  May,  Moore  appeared  and  acted  as  county 
attorney,  the  Judge  ruling  that  be,  and  not  Fos- 
ter, was  properly  In  office. 

On  the  26th  of  ^lay  a  rule  was  granted  by  one 
of  the  Justices  of  this  court  requiring  Moore  to 
appear  here  on  the  second  day  of  the  present 
Term  and  show  cause  why  He  should  not  be 
attached  for  contempt  in  violating  the  tuperM- 
deaa.  There  Is  no  dispute  about  the  facts,  and  the 
simple  question  is  whether  they  make  out  a  case 
of  contempt  on  the  part  of  Moore.  We  have  no 
hesitation  in  saying  they  do  not.  It  was  decid- 
ed in  Board  of  Comrt.  v.  Gorman,  19  Wall., 661 
[86  U.  S.,  XXir.,  2261,  which  was  followed  in 
Kiteheny.  Bandolpli.  98  U.  S.,  86  [XXIII.,8101, 
that  a  writ  of  error  operates  as  a  iuperaedeoM  only 
from  the  time  of  the  lodging  of  the  writ  in  tlie 
ofiice  of  the  clerk  where  the  record  to  be  re-cx- 
aniined  remains;  and  in  Bopley.  Wi§.,  94  U.  S., 
50  rXXIV.,  64],  that  the  provision  of  section 
100<  of  the  Revised  Statutes  to  the  effect  that 
in  cases  where  a  writ  of  error  may  be  a  tuper- 
sedeai  executions  shall  not  issue  until  the  expi- 
ration of  ten  days,  does  not  apply  to  judgments 
in  the  highest  court  of  a  State.  We  see  no  rea- 
son to  modify  these  rulings.  It  follows  that  the 
auperaedeaa  was  not  in  force  when  Moore  was 
appointed  to  and  accepted  the  office. 

The  judgment  operated  of  itself  to  remove 
Foster  and  leave  his  office  vacant.  It  needed  [2051 
no  execution  to  carry  it  into  effect.  The  stat- 
ute gave  the  Judge  of  the  District  Court  author- 
ity to  fill  the  vacancy  thus  created.  The  Judge 
was  officially  notified  of  the  vacancy  on  the  7ih, 
when  the  authenticated  copy  of  the  record  of 
the  Supreme  Court  was  presented  to  him.  The 
operation  of  that  judgment  was  not  stayed  by 
tiie  aupcrtedeas  until  the  8tb,  that  being  the  date 
of  the  lodging  of  the  writ  of  error  in  the  clerk's 
office.  It  follows  that  the  office  was  in  fact 
vacant  when  Moore  accepted  his  appointment, 
gave  his  bond  and  took  the  requisite  oath.  Ha 
was  thus  in  office  before  the  fup«ra«fefr«  became 
operative.  What  effect  the  nipertcdeaa  had, 
when  it  was  afterwards  obtained,  on  the  pre- 
vious appointment,  we  need  not  now  consiaer. 
This  is  not  an  appropriate  form  of  proceeding 
to  determine  whether  Foster  or  Moore  Es  now 
legally  in  office. 

77ie  rule  i»  discharged. 

True  copy.  Te«t:  _ 
James  U.  McEennej-,  Clerk,  Sup.  Court,  V.  S. 
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BENJAMIN  P.  FLANDERS  et  au 
(See  S.  C,  Reporter's  ed.,  S6-9L) 
Pay  of  O^Ieetor  of  Internal  Bnenu^—tei^^. 

*1,  A  person  appotnteiS  and  commbsioned  as  a  Col- 
lector ot  InlemnI  Revenue,  under  the  Act  of  Jul^  1, 
1^,  12  ^tat.  at  L.,  13!.  is  entitled  to  the  compeosa- 
tlou.  provided  for  by  section  31  of  that  Act,  or  a  per- 
cental coninil»lon  to  be  computed  on  the  moneys 
aeoouiitwl  for  and  paid  over  by  him.  from  the  time 
he  enters  on  the  duties  of  his  ofBco  and  hlsserilces 
are  uccoptoil.  nnd  not  merely  fn>inthe  time  be  takes 
theoathofoi)ioeaodfilo«tauotnclai  bond. 

•Head  notes  by  3tr.  Juttiee  ButOHroED. 

^    lit  r.  s. 
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2.  A  Collector  of  Internal  Bevenue  sppotnted  un< 
der  that  Act  la  endtled.  In  t  suit  (uruDst  him  on 
gucfa  bond,  brought  to  recover  pubifo  moner  col- 
lected by  him  and  not  paid  over,  to  have  allowed, 
as  a  set-off,  money  paid  by  him  for  putdlshins  ad- 
▼ertlBementa  required  to  be  made  by  seotlOD  19  of 
tibat  Act,  if  the  amount  16  found  to  be  reasonable 
and  proper,  althoufch  the  item  was  not  formally' al- 
lowed or  certified  by  the  acoouDtioff  offloert  la  the 
!beaaiixy  Dntartment,  or  otberwlM. 

tNo.  88J 

aubmiUed  Oet.  to,  28S4.  DteMlai  Nim.  JS84. 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Bastem  District  of  Louisiana. 
The  liistory  and  facts  of  the  case  appear  in 
the  opioiOQ  of  the  courL 

Mr.  Wm.  A.  Maury,  Aut.  AUy-Qm.,  for 
plaiDtlfl  in  error. 

Mr.  4*  A.  Fellows,  for  defendants  in  er- 
ror. 

Mt,  JutUct  Blatchford  delivered  the  opin- 
ion of  the  court: 
1891  This  is  a  suit  brought  by  the  United  States, 
In  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Louisiana,  against 
Qeorge  8.  Denlson  and  tbe  sureties  on  his 
bond,  as  Collector  of  Internal  Revenue  for  the 
First  Collection  District  of  Loui^na,  to  re- 
cover  $4,346.84,  as  public  nionev  which  he 
collected  and  did  not  pay  over.  Three  of  the 
sureties  defended  the  suit  and,  on  a  trial  before 
a  1uiy>  there  was  a  verdict  in  tiieir  favor,  and 
a  judgment  accordingly.  Hie  United  States 
has  sued  out  a  writ  01  error. 

The  answer  sets  up  that  Dcnison  or  his  es- 
tate is  entitled  to  further  credits  than  those  al- 
lowed to  him,  which  claims  for  credits  he  pre- 
sented to  the  accounting  ofBcersof  the  Treasury, 
but  th^  disallowed  them,  to  the  amount  of 
$4,109.74,  on  account  of  his  compensation  as 
collector,  and  to  the  amount  of  $777,  on  ac- 
count of  money  paid  I17  him  for  necessary  and 
legal  advertising.. 

The  bill  of  exceptions  sets  forth,  that  there 
was  evidence  lending  to  show  that  Denison  was 
appointed  collector  by  a  commission  dated 
March  4, 1863;  that  be  took  the  oath  of  office, 
and  executed  bis  bond  as  such  collector,  on  the 
]5th  of  May,  1803,  and  remained  in  office  until 
tbe  11th  of  December,  1868;  Chat  his  accounts 
were  adjusted  bv  the  accounting  officers  of  the 
Treasury  at  vailous  dates  subsequent  to  June 
8,  1864,  but  in  these  adjustments  he  lud  not 
concurred,  and  the  proper  notice  had  bera 
given  to  la^  tbe  foundation  for  the  introduc- 
tion of  evidence  as  to  the  additional  credits 
claimed;  that  he  entered  upon  the  discharge  of 
his  official  duty  as  collector  on  the  11th  of 
March,  1863,  and  continued  so  to  act  until  De- 
cember 11, 1863;  and  that  his  accounts  were  reg- 
ularly transmitted  monthly,  during  his  whole 
term  of  office  and  at  the  end  thermf.  and  idl 
prior  to  June  80. 1864.  The  counsel  for  tiie 
plaintiffs  asked  the  court  to  instruct  the  jury 
that  Denison  was  not  entitled  to  any  compen- 
sation as  collector  prior  to  May  16,  1863,  the 
date  on  wliich  he  gave  the  bona  and  took  the 
oath  of  office.  The  court  refused  to  give  that 
instruction,  but,  instead  tiiereof,  gave  the  fol- 
lowing: that  the  Government  could  have  prop- 
erly refused  to  allow  Denlson  to  assume  the 
office  of  collector  until  he  had  taken  the  oath 
[901  of  office  and  given  the  requisite  bond;  that  for 
certain  purposes  lie  could  not  be  an  officer  un- 
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til  he  had  taken  the  oath  and  given  the  bond; 
but,  if  the  jury  found,  that,  after  he  had  re* 
celved  his  commission,  the  dknremment  pei^ 
mitted  him  to  discharge  the  duties  of  the  of- 
fice, and  accepted  of  his  services  therein,  prior 
to  the  time  of  his  taking  the  oath  and  giving 
the  bond,  he  was  entitled  to  compensation  from 
the  time  when  he  commenced  to  discharge  his 
official  duties  and  his  services  in  the  office  were 
accepted  by  the  Oovemment;  and.  that,  it  be- 
tngadmitted  that  he  had  collected  the  sum  of 
$577,791.28,  he  was  oititled  to  compensation 
at  the  rate  $888. 88}  per  month  during  the  time 
he  held  tbe  office  or  collector,  counting  from 
the  time  when,  after  receiving  bis  commission, 
he  was  permitted  by  the  Government  to  dis- 
charge the  duties  of  the  office  and  his  services 
were  accepted  therein,  although,  during  epor- 
tion  of  such  time,  be  had  not  taken  his  omdal 
oath,  nor  ^ven  bis  offidal  bond.  To  this  re- 
fusal and  instruction  there  was  an  ezce|rtion  by 
the  plaintiffs. 

It  is  contended  that  there  was  error  in  the 
instruction  that  the  collector  was  entitled  to 
compensation  for  the  time  before  he  took  the 
oath  and  gave  the  bond.  His  commission  was 
dated  March  4, 1868,  and  the  Oovemment  per> 
mitted  him  to  discharge  the  duties  of  the  office, 
and  accepted  of  his  services,  from  March  11, 
1868.  At  that  time  the  Act  of  July  8,  1862,  12 
Stat,  at  L.,  602,  was  in  force,  which  provided 
that  every  person  appointed  to  any  office  of 
profit  imder  the  Government,  in  any  civil  de- 
partment of  the  public  service,  except  the  Pres- 
ident, should,  "Before  entering  upon  the  du- 
ties of  such  office,  and  before  being  entiUed  to 
any  of  the  salary  or  othor  emoluments  thereof, 
take  and  subscribe"  an  oath  or  affirmation,  the 
form  of  which  is  given.  Section  4  of  the  Act 
of  July  1,  1862, 12  Stat,  at  L.,  488,  provided 
that,  before  any  collector  of  internal  revenue 
should  enter  upon  the  duties  of  his  office,  he 
should  give  a  specified  bond,  with  sureties. 

The  compensiUion  to  which  Denison  was  en- 
titled was  at  the  rate  of  $10,000  a  year,  under 
section  34  of  the  Act  of  July  1, 1862, 12  Stat,  at 
L.,  446.  That  section  allows  the  compensation 
to  the  collector  appointed,  In  full  compensation 
for  bis  services  and  those  of  his  deputies.  The  . 
compensation  is  by  a  specified  percentage  com-  tw* ' 
misdon,  to  be  computed  on  the  moneys  paid 
over  and  accounted  for  under  the  InstrucUons 
of  tbe  Treasury  Department,  the  commissions 
not  to  exceed  $10,000  a  year.  In  any  case.  The 
compensation  is  ^ven  by  the  statute  to  the  col- 
lector, when  appointed,  and  Is  based  wholly  on 
the  amount  of  mon^  paid  over  and  accounted 
for.  If  he  is  appointed,  and  acts  and  collects  the 
moneys  and  pa^s  them  over  and  accounts  for 
them,  and  the  Government  accepts  his  services 
and  receives  the  moneys,  his  title  to  the  compen- 
sation necessarily  accrues,  unless  there  is  a  re- 
striction growing  out  of  the  fact  that  another 
statutesaystbathe  must  take  the  oath  "before 
being  entitled  to  any  of  the  salary  or  other 
emoluments"  of  the  office.  But,  we  are  of  opin- 
ion th^  the  statute  is  satisfied  by  holding  that 
Us  title  to  recelTe  or  retain  or  hold  or  appropri- 
ate  the  commisdoDS  as  compensation,  does  not 
arise  until  he  takes  and  subscribes  the  oath  or 
affirmation,  but  that,  when  he  does  so.  his  com- 
pensation is  to  be  computed  on  moneys  collected 
by  him,  from  the  time  when,  under  bli  appoint- 
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mot,  hebe^Dlo  perform  acrvicesaa  collector, 
wliici  the  Government  accepted,  provided  he 
has  paid  over  and  accounted  for  such  mooeys. 
This  was,  in  substance,  the  charge  given,  ana  it 
was  correct. 

The  counsel  for  the  plaintiffs  requested  the 
court  to  Instruct  the  jury,  that,  during  the  time 
Deoison  was  collector,  the  law  did  not  provide 
for  the  rc-imbuTiiement  to  Collectors  of  Interna] 
Revenue  of  any  amount  expended  by  them  for 
advcrtiacments  ;  and  that,  there  being  no  proof 
that  the  Secretary  of  the  Treasury  had  ever 
madeany  nllinvnnceto  Denison  for  amounts  ex- 
pended oy  liim  for  advertisements,  ootliing 
could  be  allowed  to  the  defendants  for  advertis- 
ing. Tiie  court  refused  to  give  that  instruction, 
but  gave  the  following:  tliat "  If,  In  accordance 
witli  the  terms  of  tlic  stntute,  defendant  Deni- 
son was  required,  as  Collector  of  Internal  Rev- 
enue, to  mnke,  and  did  moke,  io  certain  news- 
papers, certain  advertisements,  for  wliich  he 
was  required  to  pay  and  did  \yay,  and  if,  also, 
the  jury  found  that  the  amounts  so  paid  were 
rcasonaiulo  and  proper  amounts,  he  was  entitled 
to  a  credit  for  the  amounts  so  paid  by  him, 
although  the  Sccrrtair  of  the  'nreaaurr  liad 
[927  made  no  allowance  to  nim  therefor."  To  this 
'  refusal  and  instruction  the  plaintiffs  excepted. 

The  19th  section  of  the  Act  of  July  1,  1863, 
18  Stat.  atL.,  430,  required  the  collector  to  give 
notices,  by  advertisement,  that  duties  were  due 
and  payable,  and  to  advertise  notices  of  the  sale 
of  articles  distrained.  The  item  of  1^777  for  bills 
for  advertising  was  disallowed  by  tlie  account- 
ing officers,  because  section  34  of  the  Act  of 
July  1, 18^,  before  cited,  after  providing  for 
compensation,  went  on  to  say  that  there  should 
also  be  allowed  to  the  collector  bis  necessary 
and  reasonable  expenses  for  stationery  and 
blank  books  used  in  the  performance  of  bis  offi- 
cial duties,  to  be  paid  out  of  the  Treasury,  after 
being  duly  exammed  and  certified  by  the  Com- 
missioner of  Internal  Revenue,  and  did  not  in- 
clude expenses  for  advertising,  and  they  were 
not  included  until  provided  for,  by  amraiament, 
by  the  Act  of  March  S,  1865,  ISStnt.  at  L.,  469. 
which  took  effect  April  1,  1865.  But,  we  are  of 
opinion,  that,  as  the  statute  required  the  adver- 
tisements to  be  made,  the  collector  was  entitled 
to  a  credit  for  the  reasonable  and  proper 
amounts  paid  therefor,  although  such  amounts 
were  not  formally  allowed  or  certified.  It  was 
submitted  to  the  jury  to  sav  whether  the  col- 
lector made  and  paid  for  the  advertisements, 
and  whether  they  were  such  as  fell  within  those 
named  in  the  statute,  and  whether  the  amounts 
paid  for  them  were  reasonable  and  proper.  The 
instruction  given  is  not  open  to  uie  criticism 
made,  that  it  submitted  to  the  jury  a  question 
of  law.  It  was  not  left  to  the  jury  to  determine 
whether  the  advertising  for  which  credit  was 
claimed  was  such  as  the  collector  was  required 
to  make,  in  the  sense  that  it  was  left  to  the  jury 
to  determine  what  advertisements  the  law  re- 
quired to  be  made.  But  it  must  be  inferred,  that 
toe  court  explafued  the  statute  as  to  the  adver- 
tlsemeots,  and  the  fair  meaning  <A  the  instruc- 
tion is,  that  it  was  left  to  the  jury  to  say 
whether,  la  view  of  tlio  advertisements  which 
the  statute,  as  explained  by  the  court,  required, 
those  made  by  the  collector  were  such  advertise- 
ments, and  were  made,  and  were  paid  for,  and 
were  reuoaabte  and  proper  in  amounL 
MS 


In  Andrms  v.  IT.  8.,  SStory,  SOS,  wUdimt 
a  suit  on  the  bond  of  a  collector  of  customs,  [931 
Mr.  Justice  Story  held,  that  expenditures,  by  a 
collector  of  customs,  for  office  rent,  fud,  clerk 
hire  and  stationery  were  properly  to  be  deemed 
incicjcnts  to  the  office  and  ought,  therefore,  to  be 
allowed  as  proper  charges  against  the  United 
Slates,  and  as  a  set-off  in  the  suit.  In  that  case, 
tlie  statute  required  the  collector  to  keep  and 
transmit  accounts  of  those  particular  expendi- 
tures. The  TrcasuiT  Department  disallowed 
tbem,  but  tbe  court  neld  that  the  statute  con- 
templated their  allowance  and  that  the  col- 
lector had  a  right  to  be  re-imbursed  their 
amount,  even  though  he  did  not  keep  or  trans- 
mit the  accounts  of  them,  libe  view  taken  was, 
that,  if  a  claim,  though  not  strictly  of  a  legu 
nature,  was  ex  aquo  etboiw  due  to  the  ^fend- 
ant,  for  moneys  expended  on  account  of,  and 
for  the  benefit  of;  the  United  States,  he  was  en- 
titled to  an  allowance  and  compensation  there- 
for, upon  the  footing  of  a  quantum  mermt, 
under  section  8  of  the  Act  of  March  8,  1797,  1 
Stat,  at  L.,  S14.  That  statute  is  now  embodied 
in  section  9S7  of  the  Revised  Statutes,  whldi 
pTorides  that,  in  all  suits  against  a  pcrsoo  ac- 
countable for  public  moneys,  he  may  show  that 
he  is  equitably  entitled  to  credits  which  have 
been  rejected.  In  JT.  S.  v.  WiVdm.  «  Wheat., 
185,  144,  this  court  said,  of  sections  of  tlie  Act 
of  1797,  that  it  supposed  that"  Not  menly  legal 
but  equitable  c^its  ought  to  be  allowed  to 
debtors  of  the  United  States,  by  the  proper  ufll- 
cers  of  the  Treasury ; "  that  all  sudi  credits 
could  be  allowed  at  the  trhU  of  the  suit ;  and 
that  a  judg.-ncnt  was  required  for  sucli  sum  only 
as  the  defendant,  in  equity  and  lustice,  should 
be  proved  to  owe  to  Uie  Unitcu  Stales.  This 
view  was  affirmed  in  Oratiot  v.  U.  8.,  15  Pel., 
836,  870,  andin  Watkiiia  v.  U.  S.,  9  Wall.,  759, 
765  [76  U.  S.,  XIX..  830,  822J. 

In  the  present  case,  tlie  sLitutc  required  the 
advertisements  to  be  mode,  and  there  is  nothing 
In  it  which  implies  that  they  are  to  be  paid  for 
out  of  tbe  compensation  to  be  allowed,  or  thai 
they  are  not  to  oe  re-imbursod  because  they  are 
not  named  with  stationery  and  blank  boolis,  or 
because  "  advertising  "  was  first  inserted  in  the 
Act  xii  1865.  In  sccUon  115  of  the  same  Act  of 
July  1, 1862, 12Stat.  at  L.,  488,  it  was  provided, 
that  tlw  pay  of  collectors  should  be  paid  out  of 
the  accraing  internal  duties  or  taxes,  before 
ihej  were  paid  into  the  Treasury,  and  $500.000 1^' 
was  qipropriated  "  for  the  purpose  of  paying" 
various  specified  expenses.  Including  "advertis- 
ing  and  any  other  expenses  of  carrymg  this  Act 
into  effect.  This  advertising  was  an  expense 
of  carrying  the  Act  Into  effect,  and  was  aside 
from  tlw  pay  of  the  ooUoctor,  and  was  to  be  paid 
out  of  the  Treasury,  as  an  expense.  The  allow- 
ance of  It  by  the  accoimting  officers  or  otherwise 
was  not  a  prerequiMte  to  the  right  of  Denison  to 
have  it  creditea  tohim  inthissult.  GbmpMtT. 
U.  8.,  107  U.  S.,  407  [XXVn„  693]. 

The  judgment  of  Gta  OireuU  Court  it  e^firvud. 

Trusoopr.  Test! 

James  H.  lleKsnnv,  Oerk,  Siqi.  Oouit,  U.  & 
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REBECCA  R.  MELLEN,  Appt, 
t. 

SUSAN  L.  WALLACH. 

(See  8.  a.  Beporter'8  ed..  U-60.} 

AjgilieaUm    proceeds  ^miU  unitr  tnat-deed. 

"Under  a  deed  of  trust  to  secure  H.,  covering  land 
In  the  District  of  Columbia,  owned  by  B.  and  W., 
aa  t«DiinC8  In  common,  the  land  was  sold  to  £L,  In 
1873.  The  amountsecured  by  the  deed  waa  $6,000  of 

K'ncipoi  and  92,4:^i.ae  Interest,  expenses  and  taxes, 
e  sale  was  for  eaoucfh  to  pay  all  this  and  leave  a 
sum  due  to  W.  for  ber  ^are  of  the  surplus.  The 
terms  of  sale  were  not  carried  out,  but  M.  advanced 
to  B.  $3,300  more,  out  of  wbloh  the  §£,43SXe  was 
paid,  and  took  a  deed  of  trust  for  $8,200,  which  was 
recorded  as  a  flnt  Uen.  A  deed  of  trust  to  secure  tbe 
amount  going  to  W.  was  recorded  as  a  second  Uen, 
but  was  never  accepted  by  W.  Lltlffatloo  after- 
wards ensued,  to  which  M.  and  B.  and  W.  were  par- 
ties, and  In  which  a  sole  of  the  land  was  ordered  and 
mode  in  I860,  and  M.  bought  It,  for  a  sum  not  sulB- 
elcat  to  pay  the  87.420.IU,  with  interest,  and  the  sub- 
sequent taxes  on  tne  land.  W.  claimed  priority  out 
of  the  purchase  money  for  ber  share  of  the  surplus 
on  the  sale  of  1878,  and  H.  claimed  the  right  to  set 
off  against  the  purchase  money  enough  oi  her  claim 
for  the  $7,-ISl<.a3.  and  interest,  and  the  subsequent 
taxes,  bi  abe«)rb  It;  held,  that  the  parties  had  aban- 
doned the  sale  of  1S7B,  and  that  the  sale  of  1880  must 
Ifo  regarded  as  a  sale  to  enforce  the  original  deed  of 
Crust  to  secure  M.,  and  that  W.  bad  no  rlgbt  to  any 
of  the  proceeds  of  the  sole  of  1880. 

[No.  56.] 

Argued  Apr.  S4, 1SS4.   Decided  Not.  S,  IS84. 

A  PPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia. 
The  history  and  facts  of  the  case  appear  in  the 
•opinion  of  the  court. 

Metart.  -Sidney  T.  ThomM  and  L.  G. 
.Mine,  for  appellant. 

Metan.  Jeunp  Miller,  Imther  B.Pike 
mnA  W.  B.  It  cM,  for  appellee. 

Mr.  Juttiee  Blatchford  delivered  the  opin- 
'lon  of  the  court: 

Mrs.  Susan  L.  Wnllach,  the  wife  of  Charles 
L.  Wallacb,  and  Mrs.  Catliarine  Burche,  the 
wife  of  Raymond  W.  Burche,  sisters  and  own- 
ers, as  tenants  In  commoD,  of  land  and  build- 
ings on  the  northwest  corner  of  6th  Street  west 
and  D  Street  north,  in  the  City  of  Washington, 
joined  with  their  busbands,  on  January  15, 
1872,  in  the  execution  to  Joseph  C.  G.  Kennedy, 
of  a  deed  of  trust  of  that  property  to  secure  the 
payment  to  Mrs.  Rebecca  R  Mellen,  of  a  Joint 
and  several  promissory  note  for  |5,000,  made 
by  the  grantors,  payable  at  the  end  of  five 
years  from  that  date,  with  interest,  at  the  rate 
of  10  per  cent  per  annum,  payable  in  quarterly 
installments.  'I'he  deed  provided  that  tlie  trusts 
ee  might,  on  default,  sell  the  property,  at  pub- 
lic sale,  to  the  highest  bidder,  on  such  terms 
and  conditions  as  be  might  deem  most  for  the 
interest  of  all  parties  concerned  in  the  sale,  first 
giving  at  least  ten  days'  notice  x>f  th6  time, 
place  and  terms  of  sale,  by  published  advertise- 
ment. The  deed  provided  that  the  proceeds  of 
the  sale,  after  paying  its  expenses,  and  other 
expenses  of  the  trust,  and  a  commission  to  the 
trustee,  should  be  used  to  pay  the  debt,  interest, 
costs  and  expenses,  whether  due  and  unpaid, 
or  unpaid  though  not  due,  and  the  surplus  to 
the  grantors.   There  was  also  a  provision  that 
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the  expense  of  insurance,  as  well  as  of  any 
taxes  the  payment  whereof  might  become  oec> 
esaary,  should  thereupon  become  a  debt  due 
and  owing  by  the  prantors,  the  payment  of  t**I 
which  should  tM  secured  by  ttie  deed. 

There  being  default  in  the  payment  of  inter- 
est, the  trustee  published  a  notice  that  be  would 
sell  the  property  at  public  auction,  on  Decem- 
ber 8,  1873,  00  the  following  terms:  $5,000, 
with  interest  thereon  at  the  rate  of  lOpcr  cent 
per  annum,  from  January  16, 1878,  "Together 
with  the  expenses  of  sale.  In  cash,  and  the  bal- 
ance at  one  and  two  years,  for  which  the  pur- 
chaser is  to  give  his  notes,  bearing  interest  at  the 
rate  of  eight  per  cent  per  annum,  and  secured 
by  deed  of  trust  on  Uie  propertv  sold."  The 
property  was  sold  for  $16,609.66.  The  pur^ 
chaser  was  Mrs.  Burche.  The  charges  against 
the  purchase  money  were  stated  by  tbe  trustee 
to  be  $7,fJ92.4S,  made  up  of  $6,098.74  for  note 
and  interest,  and  $3,598.71,  for  taxes,  trustee'f 
fee,  auctioneer's  commission  and  advertising. 
This  left  a  net  balance  of  $8,817.21,  of  whidi 
one  half,  or  $4,408.00,  was  stated  to  belong  to 
Mrs.  Wallach,  and  to  be  the  sum  to  be  secured 
for  her  benefit  under  the  deed  of  trust  to  be 
given  on  the  property  sold,  according  to  the 
published  terms  of  sole.  Mr.  Kennedy,  as  trust- 
ee, and  Mrs.  Mellen,  on  December  16,  1878, 
made  a  deed  to  Mrs.  Burche,  conveying  the 

groperty  to  her.  This  deed  wasncknowl^ged 
y  tne  trustee  on  December  24, 1878.  On  uiat 
day  Mrs.  Burche  executed  to  Mrs.  Mellen  a  deed 
of  trust  of  the  same  property,  to  secure  the  pay- 
ment of  a  promissory  note  bearing  that  date, 
made  by  Mrs.  Burche,  for  $8,300,  [Ayable  to 
the  order  of  Mrs.  Elizabetli  Hain,  five  year* 
after  date,  with  interest  at  the  rate  of  10  per 
cent  per  annum,  payable  quarterly.  This  deed 
was  acknowledged  and  recorded  on  that  day, 
so  as  to  make  it  a  first  lien  on  the  property.  On 
the  same  day  Mrs.  Burche  executed  two  prom- 
issory notes,  payable  to  the  oixler  of  Mr. 
Kennedy,  each  for  $2,204.80,  payable  one  in  one 
^ear  and  the  other  in  two  years  after  date,  with 
mterest  at  the  rate  of  8  per  cent  per  annum; 
and,  to  secure  them,  executed  to  Anthony  Hyde 
and  Albert  F.  Fox  a  deed  of  trust  on  the  same 
property.  This  deed  was  acknowledged  De- 
cember 81. 1873,  and  recorded  January  7, 1874. 
Of  course,  it  was  only  a  second  lien  on  the 
property.  Mrs.  Mellen,  Mrs.  Burche  and  the 


trustee  intended  that  these  notes  to  Mr.  Ken- 

oedy  and  this  second  deed  of  trust  should  be 
theprovision  for  the$4,408.d0  f or  Mrs.  Wallach. 

What  was  done  came  about  in  this  way:  Mrs. 
Mellen  mode  an  arran^meot  with  Mrs.  Burche 
to  let  the  $5,000  of  pnncipal  stand,  and  to  lend 
ber  $3,200  more,  if  she  would  secure  the  $8,200 
by  a  first  lien  on  tbe  property.  Mrs.  Hain  was 
the  mother  of  Mrs.  Mellen,and  lent  to  her  $  1 ,000 
of  the  $8,300.  Mrs.  Mellen  furnished  the  rest, 
and  had  the  note  made  to  Mrs.  Hain,  and  herselx 
made  trustee.  Subsequently  the  notes  were 
transferred  to  her.  With  some  of  the  $8,200. 
the  interest,  taxes,  expenses,  etc.,  beyond  the 
$5,000,  were  paid  and  the  remainder  Sirs.  Burche 
retained.  Mrs.  Wallach  never  accepted  the  two 
□o***  given  to  Mr-  Kennedy,  or  the  deed  of 
trust  securing  them,  and  did  not  record  that 
deed  or  procure  or  authorize  it  to  be  recorded. 

In  September,  1873,  tiiere  being  a  dispute  be* 
twooD  Mrs.  Wallach  and  Mrs.  Burch^  as  to  tin 
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Application  of  the  rents  of  the  propcrty.wbich, 
UDdcr  an  Hgrcement  between  them,  Mrs.  Wal- 
lach  had  Ijci'U  receiving  for  several  years,  and 
as  to  other  luitttcrs  concerning  the  property, 
they  ogi-ecd.  in  writing,  to  submit  tlie  mutter 
to  three  referees,  who  mode  on  award  Novem- 
ber 8.  1S73.  Ou  Jaouoiy  39, 1S74,  Mrs.  Burche 
brought  a  suit  fn  equity.  In  the  Supreme  Court 
of  the  District  of  Columbia,  arrainiit  Mrs.  Wal- 
lach  and  Mr.  Kennedy,  praying  for  an  account- 
ing between  herself  and  ber  sister  respecting 
tlwir  interest  in  the  property  and  respecting  the 
rents  received  and  taxes  paid  and  rciMirs  made 
by  Hrs.  Wallach,  and  respectiiu;  the  moneys 
Mrs.  Burche  had  pud  or  securea  on  the  prop- 
er^ for  taxes  and  expenses  of  the  trustee's  sale 
and  interest  on  the  debt  to  Mrs.  Slellen,  and 
respecting  charges  on  tlie  property  at  the  time 
of  the  sale,  and  that  the  amount  which  should 
be  fouud  to  be  due  to  Mrs.  Burche  be  de- 
ducted from  the  $4,408.60  going  to  Mrs.  Wal- 
lach, and  that  Mrs.  Wallach  convey  ber  interest 
in  the  proiwrty  to  Mrs.  Burche  in  fee  simple, 
and  that  Mr.  Kennedy  and  i^Irs.  Wallach  be 
enjoined  from  porting  with  the  two  notes  or 
their  proceeds  tdl  a  fmal  decree. 

On  Dcccmherl,  1874,  Mrs.  Wallach  filed  an 
answer  to  Airs.  Burche's  bill  and  also  a  cross- 
[45]  bill  agitinst Mr.  Kennedy,  Mr.  and  Ttlrs.  Burche, 
Mrs.  llain  and  Mrs.  Mcllen.  In  this  bill  she 
attacked  the  validity  of  the^e  under  the  deed 
of  trust,  for  various  reasons,  and  pmycd  for  an 
accounting  between  herself  and  Mrs.  Burche, 
and  for  the  setting  aside  of  the  award,  and  of 
the  sale  imdei*  the  deed  of  truist,  and  for  the 
canceling  of  the  deed  from  Mr.  Kennedy  to 
Mrs.  Burche,  and  for  a  sale  of  the  property. 
This  cross-bill  was  nut  prosecuted,  but  on  the 
leth  of  January,  1875.  Mrs.  Wallach  filed  an 
original  bill  in  the  same  court  against  the  same 
defendants  as  in  the  cross-bill,  and  containing 
in  subsUiuce  the  same  ollc^tions  and  praying 
the  samu  relief  and,  in  addition,  the  canceling 
of  the  trust-deed  from  Mrs.  Burche  to  Mrs,  Mel- 
len,  and  of  that  from  Mrs.  Burche  to  Hyde  and 
Fox.  This  bill  contains  the  averment  that  Mrs. 
Wallach  never  admitted  that  the  sale  to  Mrs. 
Burclicwa.s  a  valid  one,  and  that  she  hod  never 
received  or  sought  to  receive  any  benefit  there- 
from, or  to  claim  anything  thereunder,  and 
tliat,  shortly  after  the  sale  was  made,  she  gave 
notice  to  21t.  Kennedy  that  she  denied  that  the 
sale  was  valid. 

Mr.  and  Mrs.  Burche  answered  this  bill.  So 
did  Mrs.  Mcllen.  The  two  suits  were  brought 
to  a  bearing  toother  on  proofs,  before  the 
court  at  Special  Term,  and  on  tlie  27th  of  June, 
1877,  a  decree  was  made,  entitled  in  both  suits, 
adjiraging  the  sale  of  December  8, 1873,  to  have 
been  a  valid  sale;  and  that  Mrs.  Burche  and  Mrs. 
Wallach  agreed  with  Mrs.  Alellen  that  the  sale 
should  be  made,  and  that,  if  either  of  them 
ahould  purchase  at  the  sale,  Mrs.  Mellen  should 
lend  to  the  purchaser  so  much  money  as  should 
be  found  ncccsaory  to  pay  oS  the  liens  on  the 
property  and  the  arrears  of  interest,  with  costs 
and  expenses  of  sale,  and  add  the  some  to  the 
original  debt  of  $5,000,  and  take  a  new  deed 
of  trust  for  the  aggregate  amount  of  th(^  two 
sums,  which  deed  was  to  be  the  first  mortgaf^ 
on  the  property.  The  decree  referred  the  suit 
brought  by  Mrs.  Burche  to  an  auditor  to  state 
accounts  between  Mrs.  Burche  and  Mrs.  Wal- 
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lach.  A  decree  was  made  dismissing  the  bill 
filed  by  Mrs.  Wallach.  She  appealed  from  both 
decrees  to  the  court  in  Oeneral  Term,  which,  by 
a  decree  made  June  S,  1873.  consolidated  the 
two  suits,  reversed  the  decree  m  Uie  suit  tmught  rAat 
by  Mrs.  WaUach,  modified  the  decree  In  the^*" 
other  8uit,aud  directed  the  court  in  Spec^l  Term 
to  enter  a  decree  in  the  consolidated  suits,  con- 
flnning  the  sale  by  Mr.  Kennedy,  and  referring 
it  to  on  auditor  to  take  variom  accounts  be- 
tween the  parties.  On  the  5tb  of  May,  1879, 
he  reported  eight  accounts.  Mrs.  Mellen  ex- 
cepted to  the  report,  and  the  auditor  was  di- 
rected to  state  a  further  account  He  did  so 
on  October  80, 1879.  On  the  3d  of  January, 
1880,  the  court  in  Special  Term  made  a  decree 
in  the  consolidated  siut,  adjudging  that  the  sum 
of  $5,000  due  to  Mrs.  Mellen,  and  the  further 
sum  of  $2,420.03,  afterwards  advanced  by  her 
for  the  payment  of  interest  in  arrear,  taxes  and 
other  incumbrances,  oonstituted  the  onfy  lien 
upon  the  estates  of  Mis.  Burche  and  Mrs.  Wal- 
lach in  the  property  on  the  day  of  sale.  Decem- 
ber 8, 1878;  that  the  further  sum  of  $970.08  was 
due  Mrs.  Mellen  from  Mrs.  Burche,  and  charge- 
able on  her  share  in  the  property;  that  the  sum 
of  $8,975.49  became  due  on  December  8, 1873, 
to  Sirs.  Wallach,  with  interest,  at  the  rate  of  8 
per  cent  per  annum,  for  her  share  of  the  net 
proceeds  of  the  sale  of  tlie  property  on  that  d»; 
and  that  the  property  be  sold  by  trustees.  An 
ineffectual  attempt  oy  them  to  sell  at  auction 
was  mode  January  30,  1880,  $11,000  being  bid, 
and  the  property  being  then  withdrawn.  On 
June  9, 1880,  they  sold  it,  at  auction,  to  Mrs. 
Mellen,  for  $9,900.  Ou  exceptions  by  Mrs. 
WuUach,  the  court,  on  November  8, 1880,  set 
aside  the  sale,  and  ordered  another.  It  was 
made,  at  auction,  on  November  19,  1880,  to 
Mrs.  Mellen,  for  $9,000.  On  December  29, 
1880,  the  court  in  Special  Term  made  a  decree 
confirming  the  sale,  and  allowing  Mrs.  Mcllen 
to  discount  out  of  the  purchase  money  her 
claim  of  $7,429.02,  fixed  by  the  decree  of  Janu- 
ary 8, 1880,  with  interest  on  $7,105.41  thereof 
from  December  8, 1873,  and  tlw  taxes  and  as- 
sessments which  Imd  accrued  against  the  prop- 
erty since  that  date.  A  statement  agreed  to  be- 
tween Mrs.  Mellen  and  Mrs.  Walluih  Cowed 
that  the  net  proceeds  of  sale  were  insufficient 
to  pay  the  claims  so  allowed  to  Mrs.  Mellen,  by 
the  sum  of  $3,580.81.  Mrs.  Wallach  appealed 
to  the  court  in  General  Term,  and  on  the  9th  of 
Julv,  1881,  it  made  a  decree,  1  Mackey,  286, 
whidi  adjuctoed  that  the  amuupemeot  nude  be* 
twuen  Hn.  Burdie  and  Mrs.  Hellen  to  incom-  [471 
ber  the  property  for  $8,200  was  without  the 
knowledge  of  Mrs.  Wallach,  and  was  never  ap- 
proved or  ratified  by  her;  that,  at  the  time  of 
the  execution  of  the  trust-deed  for  $8,200,  Mrs. 
Wallach  was  entitled  to  have  out  of  the  prop- 
erty $8,979.40,  with  interestat  the  rateotsper 
cent  per  annum  from  December  8, 1873;  that 
the  rights  of  Mrs.  Wallach  iiad  not  been  waived 
by  her,  and  could  not  be  affected  by  any  ar- 
rangement between  Mrs.  Burche  and  Mrs.  Mel- 
len; that  the  decree  of  the  court  in  Special 
Term,  made  December  29,  1880.  be  reversed; 
that  Mrs.  Mellen  comply  with  the  terras  of  sale 
on  her  purchase  within  thirty  days,  or  the  prop- 
erty be  resold  at  her  risk  and  cost;  that  the 
proceeds  of  the  property  be  applied  in  the  first 
place  to  poy  to  His.  WaUach  the  $8,97S.49. 
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with  Interest  thereon  at  the  rate  of  8  per  cent 
per  annum  from  December  8.  1878,  and  the 
residue  be  paid  to  Mia.  Mellen;  and  that  Mrs. 
Mellen  pay  the  costs  of  the  suits.  From  this 
decree  Mn.  Mellen  has  taken  the  present  ap- 
peal. 

Tlie  only  question  for  consideration  ia, 
whether  Mrs.  Mellen  or  Mrs.  Wallach  is  enti- 
tled to  priority  of  p^ment  out  of  the  net  pro- 
ceeds of  the  sale  oi  the  property  under  the 
decree  of  Janiutry  8,  1880.  If  Mrs.  Mellen 
is  entitled  to  priority  there  is  nothing  for  Mrs. 
Wallach;  and  she  will  have  lost  her  interest 
In  the  property  and  her  share  of  the  net 
^oceeda  of  Its  sale  by  Mr.  Kennedy.  Mr, 
Kennedy  was  authorized  by  the  deed  of  trust, 
to  sell  upon  such  terms  and  conditions  as  he 
might  deem  most  tat  the  interest  of  all  par* 
ties  coacemed  In  the  sale.  He  exercised  bis  oest 
judgment  In  piescrlbing  the  terms  he  did.which 
were  96,000,  with  interest  at  the  rate  of  10  per 
cent  per  annum  from  January  16, 187S,  and  the 
expenses  of  the  sale,  in  cash,  and  the  balance 
at  one  and  two  years,  with  interest  at  8  per  cent 
per  annum,  secured  by  deed  of  trust  on  the 
property  sold.  Although  Mrs.  Wallach  attacked 
the  validity  of  the  sale  by  her  suit,  and  prayed 
for  the  caDceling  of  the  deed  from  Mr.  Eeoiie- 
dy  to  Sirs.  Burcne,  and  of  the  trust-deed  from 
Mrs.  Burche  to  Mrs.  Mellen,  the  court,  in  Spe- 
cial Term,  by  its  decree  of  June  27,  1877,  ad- 
ludged  the  sale  to  be  valid  and,  although  Mrs. 
Wallach  appealed,  the  court  in  Qeneru  Term 
confirmed  the  sale.  If  that  sale  had  been  car- 
ijried  out  according  to  Its  terms,  Mrs.  Mellen 
would  have  received  in  cash  her  $6,000  of  prin- 
cipal.and  what  was  dueto  her  beyond  that  would 
have  been  secured  in  notes  at  one  and  two  years, 
with  a  deed  of  trust,  and  the  surplus  going  to 
Mrs.  Wallach  would  have  been  secured  by  the 
same  deed  of  trust.  But  in  such  event,  Mrs. 
Mellen  would  have  been  entitled  to  receive  first 
thewholeunoantgoingtoberbeforeMiB.  Wal- 
lach could  receive  anytning,  because  Mrs.  Wal- 
loch'sclaim  was  only' to  the  surplus.  But  the 
sale  by  Mr.  Kennedy  was  not  carried  out  ac- 
cording to  its  terms.  The  court  in  General 
Term,  oy  its  decree  of  June  5, 1878,  confirmed 
the  sale,  and  provided  for  taking  accounts,  al- 
though it  reversed  the  decree  wuich  had  dis- 
missed Mrs.  Wollach's  bill,  and  evidently  con- 
templated then  that  the  sale  might  be  earned 
out,  for  the  decree  says  that,  inosmvich  as  the 
settlement  for  such  sale,  made  by  Mrs.  Mellen 
and  Mrs.  Burche,  was  complained  of,  and  it  was 
alleged  that  the  account  on  which  the  sale  was 
settled  was  made  up  without  the  knowledge  of 
Mrs.  Wallach,  and  Mrs.  Wallach  alleged  that 
a  much  larger  amount  had  been  chai^:ed  to  her 
than  ought  to  have  been,  therefore,  in  order  to 
settle  the  equities  of  the  parties  interested  in  the 
sale,  between  Mrs.  Mellen  and  Mrs.  Wallach 
and  Mrs.  Burche,  and  between  Mrs.  Mellen 
and  Mrs.  Burcbe,  and  betwccu  Mrs.  Walliich 
and  Mrs.  Burche,  growing  out  of  the  sale  and 
otherwise,  the  rcfei-ence  is  mode.  The  refer- 
ence embraced  an  ascertainment  of  the  liens  on 
the  property  at  the  date  of  its  sale,  and  what 
share  of  Uiem  was  chargeable  to  Mrs.  WuUacli, 
and  what  sum,  if  any,  due  from  her  to  Mrs. 
Burche  ought  to  be  set  off  against  Mrs.  Wul- 
lach's  interest  in  the  proceeds  of  Mr.  Kennedy's 
fiole;  and  what  were  the  expenses  of  such  siue. 
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The  same  decree  reserved  all  the  equities  be- 
tween the  parties  touching  the  matters  in  con- 
troversy until  the  report  should  be  made  and 

confirmed. 

The  $8,200  deed  of  trust  was  given  by  Mrs. 
Burche  to  Mrs.  Mellen,  and  the  parties  got  into 
litigation.  As  a  result  of  that,  the  court  In 
Special  Term  decreed,  on  Januanr  S,  1880,  that 
the  sum  of  $5,000  due  to  Mrs.  Mellen,  and  the 
$2,420.02  which  she  had  advanced  to  pay  in- 
terest in  arrear,  taxes  and  other  Incumbrances, 
were  liens  on  tiie  property  on  the  day  of  Mr. 
Eennedv's  sale.  But  the  decree  went  on  to  direct  [40 
a  sale  of  the  property  and  of  idl  the  interest  and 
estate  therein  of  all  the  parties  to  the  suit,  br 
trustees  whom  It  appointed.  The  decree  di> 
reeled  the  trustees  to  bring  into  court  the  money 
and  notes  which  they  shouU  reoelTe,  to  be  dis- 
tributed under  the  further  order  of  the  court. 
This  decree  was  not  appealed  from,  but  the  sale 
took  place  under  It  That  sale  was  confirmed 
by  the  court  in  Special  Term,  by  its  decree  of 
December  29, 18w.  Mrs.  Mellen  acquiesced  in 
that  decree  by  not  appealing  from  it.  On  Mn. 
Wallo^h's  appeal  from  It,  Ue  court  in  General 
Term  decreed  that  the  trustees  who  made  the 
sale  should  require  Mrs.  Mellen  to  comply  spe- 
cifically with  the  terms  of  her  purchase.  Biis. 
Wallach  did  not  appeal  from  that,  and  so  she 
acquiesced  in  It;  and  Mrs.  Mellen,  on  her  ap- 
peal to  this  court,  assigns  for  error  only  the  ac- 
tion of  the  General  Term  in  giving  to  Iftrs.  Wal- 
lach priority  of  payment.  Mrs.  Burche,  being 
a  party  to  both  suits  and  not  appealing,  is  bound 
by  the  decrees.  In  view  of  all  this,  It  must  be 
held  that  all  parties  have  by  their  action  aban- 
doned the  sale  by  Mr.  Kennedy,  and  acqui- 
esced in  the  subsequent  sale  to  Mrs.  Mellen.  It 
follows  from  this  that  all  claim  of  Mrs.  Wal- 
lach to  any  surplus  from  the  sale  by  Mr.  Ken- 
nedy is  gone.  Mrs.  Mellen,  instead  of  exacting 
on  the  ^e  fn  cosh  her  $5,000,  was  willing  to 
leave  it  to  be  still  a  first  lien  on  the  property.  Her 

Jriority  of  lien,  as  established  by  the  decree 
anuary  8, 1880,  which  was  not  appealed  from, 
extended  to  the  sum  of  $2,429.02,  beyond  the 
$5,000,  as  money  which  she  had  pud  to  dis- 
charge interest,  costs,  expenses  and  taxes  which 
were  made  a  lien  on  the_propeny  by  the  trust- 
deed  to  Mr.  Kennedy.  That  amount  was,  with 
the  $5,000  embraced  in  the  $8,:^,  covered  by 
the  deed  of  trust  mode  by  Mrs.  Burche.  Bu^ 
to  the  extent  of  $7,429.02,  with  the  interest 
awanled  by  the  decree  of  December  29,  1880, 
Mrs.  Melten's  claim  stands  and  has  never  'bcea 
satisfied.  It  is  a  first  lien  under  the  trust-deed 
to  Mr.  Kennedy,  which  remains  to  be  enforced 
for  the  benefit  of  Mrs.  Mellen,  the  sale  under 
that  deed  being,  as  shown,  out  of  the  way,  by 
assent  of  all  parties.  Mrs.  Mellen  has  never 
waived  that  claim  and  lien.  She  asserted  them 
by  taking  the  trust-deed  from  Mrs.  Burche,  to  ^-^i 
which  we  see  no  valid  objection,  so  far,  at  least, 
as  the  amoum  for  which  she  had  a  lien  at  the 
date  of  Mr.  Kennedy's  sale  is  concerned,  and 
which  is  the  amount  allowed  her  by  the  court 
in  Special  Term  as  a  lien.  She  has  asserted  the 
same  claim  and  lien  constantly  ever  since.  She 
did  not  abandon  them  by  assenting  to  the  re- 
sale provided  for  by  the  decree  of  January  8, 
1880.  In  fact  that  decree,  so  far  as  t  he  $7,429.09 
adjudged  by  it  to  be  due  to  Mrs.  Mellen  and  to 
have  been  a  lien  on  the  propeity  on  the  day  of 
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Mr.  EeDDed/B  sale,  and  so  far  as  Mrs.  HeUen's 
claim  to  that  extent,  is  concerned,  may  properly 
be  regarded  as  ordering  a  resale  to  enforce  Mrs. 
Mellen's  rights  under  the  deed  of  trust  to  Mr. 
Kennedy.    Such  is  its  effect.  v.  Miller, 

2  Paige,' 68;  Oleott  v.  Bynum,  17  Wall.,  68184 
U.  S.,  XXI.,  6751;  MaTkey  v.  Lan^.  fiS  U.S. 
142,  155  [XXIII.,  701,  706]. 

77ie  decreeof  ilie  court  in  Oenaral  Term,  made 
July  9,  1881,  i$  revereed  and  the  cauae  ie  re- 
manded  to  titat  court,  toith  direction  to  aMrm  with 
eosia,  the  decree  of  the  court  in  dpedal  Term  made 
Decemher  £9, 1880,  and  to  take  or  direct  eueh 
fuTtlier  proceedinge  at  may  he  in  eor^ormity  with 
law  andnot  inconeieteni with  tJiieopinion. 

'nruecopr.  Teat:  _ 
Jamee  H.  MoKemur,  CBerk,  Sup.  Oonrt,  U.  & 


[ISO] 


Omr  OF  FOBT  SCOTT,  FIff.  in  Brr., 


SAMUEL  Q.  HICKMAN. 

(See  a  a.  Reporter's  ed.,  IGO-ieS.) 

Adentm^edgmmt  ofddi,  to  effect  J^tute^l4m- 
itaOotu—i/^ien  notet^ieiit—aeknowlei^ment 
i^debt  o/eity-praetiee  onivmtal^ judgment. 

*1.  The  Statute  of  ttie  State  of  Kansas,  G«ii.  Stat,  of 
Kansas,  ob.  80,  art.  3  sec.  ZL  p.  084.  provldlog  that.  In 
a  case  f oundeiJ  on  oontract,  when  an  soknowleag- 
ment  of  an  exlstiog  liBtriUiy,  debt  or  olafm  sball 
hare  been  inu{ic,an  action  may  bebroughtwltbio  the 
period  prescribed  for  tlie  same,  after  such  acknowl- 
edgment, if  such  ocknowledgnnent  was  In  writing, 
slKiicd  by  the  party  to  bo  charged  thereby  .r^uires, 
as  Interpreted  by  the  Supreme  Court  of  KAnsas, 
that  the  ackuowlfKlgment,  to  be  effective,  be  made, 
not  to  a  Etraa^r  hut  to  ttao  creditor  or  to  Bomeone 
actlnff  for  or  rcprcflcnting  him. 

2.  An  acknowledgmentcannot  be  regarded  asan 
admlsaiOD  of  indebtedness,  where  the  acoonipanying 
circumstances  ore  suchias  to  repel  that  inference  or 
to  leave  It  in  doubt  whether  the  party  intended  to 
prolong  the  time  of  legal  limitation. 

8.  A  committee  of  a  dty  oouncli,  appointed  to 
consider  the  city  Indebtedness,  made  a  report  cen- 
tal nlng  a  statement  of  the  assets  and  liabilities  of  the 
city,  and  Including  among  tbe  latter  a  certain  issue 
of  Donds  called  M.  bonds.  The  report  further  pro- 
posed a  plan  of  compromise  to  bo  made  with  the 
holders  of  city  bonds,  the  proposal  being  made  In 
the  form  of  a  circular  which  the  committee  recom- 
mended "to  be  sent  to  each  person  holding  dty 
bonds,  except  M.  bonds,  as  to  which  we  make  no  re- 
port." The  circular  by  itB  terms,  purported  to  be 
addressed  to  each  person  holding  D01 


I  person  holding  bonds  of  tbeolty, 
and  rcmiosted  encn  bondholder  to  express  his  views 
fully.  I'he  city  council  adoptod  the  report  of  tbe 
committee  and  ordered  the  circular  to  be  sent  to  the 


holders  of  the  city  bonds ;  and  It  was  so  sent  to  hold- 
ers of  bonds  other  than  M.  bonds,  but  not  to  hold- 
en  of  the  latter ;  held,  that  neither  the  note  nor  the 
circular  was  an  acknowledgement  of  the  H.  bonds 
as  a  debt  of  the  city,  so  as  to  take  them  out  of  the 
Statute  of  Limitations. 

4.  Where  a  Circuit  Court  of  tbe  United  States,  on 
the  trial  of  an  action  at  law  before  It^  on  the  waiver 
of  a  Jury,  makes  a  special  finding  of  facta,  on  all  the 
Issues  raised  by  the  pleadings,  and  give*  an  errone- 


ous Judgment  thereon,  which  this  court  reverses,  It 
Is  proper  for  this  oouri  to  direct  such  Judgment  to 
be  entered  by  the  Circuit  Court  as  the  special  flnd« 
ing  requires. 

[No.  846.1 

SubmitUd  Oct.  17,1884,   Jketded  Not.  3, 1884. 

N  ERROB  to  tbe  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 

*  Head  notee  by  Mr.  JuttUx  BnATCHroRD. 

Note.— TFTiot  promise,  aeftnotH«d0nien(  or  pay- 
ment  takea  com  out  of  Statute  <sS  lAaMoLim:  See 
note  to  WetseU  v.  BuMard,  21  IT.  &  (U  Wheat.),  as. 
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The  history  and  facta  of  tlie  case  fnll7^pear 

in  the  opinion  of  the  court 
Meeere.  J.  D.  MeClwrwI^aiid  O,  L.Wan, 

for  plaintiff  in  error: 

An  acknowledgment  to  a  mere  stranger  Is  of 
no  avail,  but  must  be  to  the  party  hii"(»i?  or  bis 
reOTcsentative. 

2  Storv,  Eq,,  sec  1521  a;  Wakeman  t.  Sher- 
man, 9  N.  Y.,  85;  F.  M.Bank  v.  Witson,  10 
Walts,  261;  Boaeoe  v.  Hale,  7  Gray,  375;  Far- 
reU  V.  Palmer,  86  Cal.,  187;  AUen  t.  Collier,  70 
Mo.,  138;  Niblack  v.  Goodman,  67  Ind.,  174; 
MeOrew  v.  Foreyth,  80  lU.,  696;  Faiaon  t.  Bow- 
dm,  7|^N.  C.  m;  McKiniuy  t.  Snydtr.  78  Fa. 

If  Uie  dnnimstanceB  (rf  a  mpposed  acknowl- 
edgment ehow  Oat  it  waa  not  the  Intention  of 
tbe  debtor  to  make  the  acknowledgment,  the 
running  of  the  Statute  will  not  be  stayed. 

JSeeter  Bank  t.  BuUiwin,  0  K.  B..  1S4:  Han- 
eoek  T.  ^m,  7  Wend.,  367;  Qreen  t.  QebUt  7 
Kan.,  802. 

Mettn.  S.E.  ^wwnaAWai/ne MacVeaifi^ 
for  defendant  in  error: 

The  acknowledgment  waa  sufficient  infonn. 

Elderv.  Dyer,  36  Kan.,  604;  see,  also,  Amu 
Co.  V.  MayiyrofAVi.,  66  N.  Y.,  499. 

If  the  oonda  or  tbe  indebtedness  referred  to 
in  the  circular  were  other  than  these  bonds,  the 
burden  of  proof  waa  iqwn  plaintiff  In  emw  to 
show  that  tact. 

fFAOmvT.  jBl^eltw,  4  Pick.,  110. 

The  acknowled gment  was  so  made  aa  to  re- 
vive the  cause  of  action. 

The  bonds  of  the  defendant  in  error  are  listed 
Id  the  circular,  and  he  Is  clearly  one  of  those  to 
whom  the  Citv  of  Fort  Sortt,  Mdresscd  the  lan- 
guage of  the  fetter. 

The  sufficiency  of  an  acknowledgment  is  a 
question  of  general  Jurisprudence,  In  tbe  di»> 
position  of  which  the  Federal  Courts  arc  inde- 
pndent  of  any  oonstrucdon  which  may  have 
been  given  to  the  statutes  by  the  decinons  of 
the  State  Courts. 

17  Fed.  Rep.,  109;  20  Fed.  Rep.,  767;  Bet- 
mat^.  In$.  Co,  14  WalU  665  (81  U.  S.,  XX., 
769);  Swifty.  Tyton,16  Pet.,  1;  Wateony.  Tar- 
tiey,  18  How.,  620  (69  U.  S.,  XV.,  611);  Venice 
T.  Murdoek.  03  U.  8.,  494  (XXUI.,  688);  Groeer 
dtBaker  8.  M.  Go.  t.  Ftorenee  A  M.  Co.,  18 
Wall.,  684  (86  n.  &,  XZI..  931). 

Mr.  Juetice  Blatehflml  ddivered  tiw  (^n> 

Ion  of  the  court; 

This  is  an  action  brought  by  the  defendant  in 
error,  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Kansas,  against  the  Cl^  of 
Fort  Scott,  in  Uie  State  of  KAQsas,  to  recorer 
the  amount  of  principal  and  interest  due  on  87 
bonds  for  |500  each,  uwed  by  that  City,  twelve 
of  which  became  due  on  July  1, 1878,  and  flf* 
teen  on  July  1,  1874.  The  oonds  are  coupon 
bonds,  with  interest  payable  annually,  on  the 
first  of  July,  at  the  rate  of  10  per  cent  per  an-  [ISH 
num,  and  are  dated  July  1, 1871.  Eacn  bond 
contains  the  heading, ''Special  Improvement 
Bond  of  the  City  of  Fort  Scott,  Kansas,"  and 
this  statement:  "Issued  hi  accordance  with  sec- 
tions 16  and  17  of  an  Act  of  the  Legislature  of 
the  State  of  Kansas,  entitled  '  An  Act  Relating 
to  the  Powers  and  Qovcrunicnt  of  Cities  of  tbe 
Second  Class,  and  to  Repeal  Certain  Sections  of 
Chapter  19  of  the  General  Statutes  of  1808,'  ap> 
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proved  March  6. 1871,  and  in  piirsuance  of  An 
ordinance  of  the  City  of  Fort  Scott,  entitled  'An 
(udlnance  ordolng  the  gradinc  and  macadam- 
izing, etc.,  of  certain  streets  and  parts  of  stn^ts, 
approved  Hay  19, 1871.'  Countersigned  by  the 
city  treasnrer.tbia  20th  day  of  3eptember,I871." 

The  suit  was  commenced  July  l,1880,and  was 
tried  by  the  circuit  court  without  a  juiy.  As  to 
11  of  ^e  12  bonds,  that  court  found  that  all  the 
coupons  on  them  had  been  paid  on  and  before 
Jalj  1,  1878,  lut  no  payment  of  princijiaL  or 
interest  had  been  made  upon  any  m  them  dnee 
that  date,  except  as  staled  in  Ita  fourth  finding. 
Aa  to  the  fifteen  bonds,  it  found  that  all  the 
coupons  on  them  were  paid  on  and  bef  (fre  May 
16,  1875,  but  no  payment  of  principal  or  In- 
terest had  been  made  upon  any  of  them  since 
that  date,  except  as  stated  in  its  fourth  finding. 
The  nmaining  finding  were  as  follows: 

"  4.  The  court  further  finds,  that,  as  to  the 
remaining  bond  sued  on  herein,  being  bond 
number  to,  it  became  due  by  its  terms  July  1, 
1878,  and  on  and  prior  to  that  date  nil  the  in- 
terest coupons  thereon  had  been  paid;  that,  on 
November  8,  1875,  a  payment  was  made  on 
said  bond  number  78,  of  the  sum  of  $290,  and 
the  balance  of  said  bond  remained  due  and  un- 
paid at  the  time  of  the  commencement  of  this 
action:  that  said  mymentupon  bond  78  was 
made  by  DonndU Xawacm  &  Co.,  fiscal  agents 
of  the  State  of  l^nsas,  upon  the  authority  of 
certain  letters  sent  them  ny  J.  H.  Randolph, 
city  treasurer  of  the  defendant,  written  by  him 
in  the  usual  routine  of  his  official  duties,  tiut 
without  any  special  instruction  or  knowledge 
on  the  part  of  the  dty  councQ  of  said  City; 
wliich  add  letters  are  as  follows,  to  wit: 

'  Port  Scott.  Ks. ,  June  10,  1876. 
Mesa.  Donnell.  Lawson  &  Co.,  York. 

Dear  Sirs:  Tours  of  the  iind  inst.  at  hand. 
The  coupons  of  onr  special  Improvement  bonds 
are  all  retired  except  bonds  Nos.  97  and  107  to 
118;  the  last  coupon  on  these  Nos.  (all  pastdue) 
is  not  yet  In;  will  give  you  statement  of  am't 
and  Nos.  of  these  bonds  due  and  impaid  by  next 
mail.  You  may  redeem  any  one  of  these'bonds 
whenever  this  fund  in  your  hands  is  suIBcient 
to  do  so.  Hy  remittance  of  Hay  SOth,  of  $246, 
was  all  to  apply  on  coupons  of  bonds  issued  to 
the  M.,  K.  &  T.  R.  R.  Co.,  and  not  $70  of  It 
for  spedal  im.  fund,  as  yon  state  you  have  cred- 
ited, in  vour  letter  of  June  1st  The  Noe.  of 
the  bonos  to  which  these  coupons  belong  are  1 
to  7,  inclusive.  You  will  please  make  the  trans- 
fer of  the  $70  to  your  Fort  Scott  City  coupon 
aoc't  About  what  would  our  <Atf  funding 
b(mds  bring  in  your  market,  bonds  running  10 
years,  int  payable  a.  a.  at  10  pa  cent  an- 
inimf 

Rea^y,  Tours, 
J.  H.  Bandolidi,  Ottn  Tmmnnr* 

'  Fort  Scott,  Es.,  Aug.  6(A,  187S. 
UesB.  Donnell,  Lawson  &  Co.,  Mw  York. 

Gentlemen:  I  give  you  below  the  Nos.  of  our 
special  improvement  bonds  now  unpaid.  Nos. 
6tol6,  17  to  22,  24.  80 to 89,  58  to  58, 60  to 80. 
68  to  85,  97,  98,  99,  and  104  to  115.  in  all  70 
bonds  of  $500  each,  all  past  due.  I  will  be  in 
New  York  last  of  this  month,  and  will  call  and 
explain  to  you  the  situation  in  regard  to  these 
bonds,  80  you  mi^  understand  the  reason  why 

1UU.S. 


they  arc  not  paid,  and  that  owners  of  the  same 
may  govern  uiemselves  accordingly. 
Very  Rrap'y  Yours, 
J.  n.  T&ndolph,  City  Treamrer.' 

*Fon  Scott  Ks.,  Aug.  lllA,  1876. 
Hess.  Donnell,  Lawson  &  Ca .  Ifev  York. 

Goitlemai;  I  enclose  you  herewith  d'ft  for 
$500  to  apply  on  Interest  due  on  Fort  Scott  Ci^ 
special  Improvement  bonds. 

If  not  convenient  to  apply  on  Interest  use  to 
p^on  bonds. 

Resp'y  Yours,     J.  H.  Handolph.' 

On  November  8, 1875,  said  fiscal  agents  paid 
bond  77  of  this  series,  and  said  $290  on  said  [1  S3] 
bond  78,  they  being  the  <mly  bonds  presented  tc 
that  date,  which  payments  exhausted  the  funds 
in  the  hands  of  said  fiscal  agents.  That  the  of- 
ficial accounts  of  the  treasurer  of  said  dty  con- 
tain the  following  entry  of  credit  to  himself: 
'  August  11, 1875.  By  Donnell,  Lawson  &  Co., 
to  pay  interBst  on  special  improvement  bonds, 
$500,'  which  was  the  moneys  remitted  by  said 
treasurer  in  the  letter  of  August  11,  1876.  Said 
paymeDts  wen  reported  by  the  dty  treasurer 
In  his  annual  report  and  approved  by  the  dty 
coundl. 

5.  Thecourtfurtherfinds,that,in  July.1878, 
the  defendant  the  City  of  Fort  Scott,  Kansas, 
by  its  <Aty  coimcil,  referred  the  matter  of  its 
financial  condition  to  the  finance  committee  of 
said  coundl,  which  committee  made  a  report  in 
writing  to  said  council,  on  the  21st  day  of  Au- 
gust, 1878,  which  report  was  duly  adopted  and 
spread  in  full  on  the  records  of  the  minutes  ct 
said  council,  and  is  as  foUows.  to  wit: 
*  ChuncU  Proeaedinga,  AuguiA  81, 1878, 

Adjourned  regular  meeting. 

Hayor  Cohen  m  the  chair. 

The  report  of  the  flnaooe  committee  on  the 
matter  of  the  dty  indebtedness  was  read,  and 
on  motion  adopted  and  ordered  placed  on  file. 
It  is  as  follows. 

To  the  Son.  Mayor  and  Oovne&mm    tt«  OIT^r 
^FoH  SeoU,  Kanaa*: 

We,  your  committee  on  tAtj  indebtedness, 
met  with  and  consulted  B.  P.  HcDooald,  D.P. 
Lowe,  J.  8.  HcCord,  J.  D.  HcClevSrty.  and  al- 
so J.  D.  Hill,  W.  J.  Bowden,  W.  A.  Cormany, 
members  of  the  board  of  education  of  this  dty. 
whcnn  the  conunittee  thoui^t  sh(Hild  t>e  invited, 
and.  after  careful  consideration,  the  Joint  com- 
mittee unanimoudy  agreed  on  the  plan  of  coin- 
promise  set  forth  in  tbe  following  ciraihir  1^ 
ter,  which  we  recommend  be  sent  to  each  per^ 
son  holding  d^  and  school  district  bonds, 
except  iUaradam  bonds,  about  whldi  latter  we 
make  no  report: 

dty  Clerk's  OiBce,  Fort  Scott,  Kansas,  Bept,  [1543 

ad,  ms. 

Dear  Sir:  The  City  Coundl  of  Fort  Soott 
address  ttds  to  each  person  holding  bonds  of 
the  Ci^  of  Fort  Scott,  Eansas.  with  a  view  to 
bring  about  such  an  amicable  adjustment  of  the 
indebtedness  of  our  dty,  if  possble,  as  will  be 
fair  to  the  bondholders  In  view  of  our  circum- 
stances, and  at  the  same  time  be  such  an  one 
as  tbe  d^  can  reasonably  eiqiect  to  be  able  to 
meet 

Nearly  all  our  county,  and  aduxd 
district  indebtedness  was  fiicnrred  at  or  about 
the  year  1870,  which  vu  what  would  be  called 
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bonds  against  a  subsequent  over-issue,  which 
might  compel  a  new  compromise,  to  wit : 

A  tax  levy  for  interest  to  be  made  annually, 
sufficient  to  pay  t^e  interest  then  due.  At  the 
end  of  ten  years,  one  twentieth  or  5  percent  of 
the  principal  to  be  collected,  and  for  each  year 
tbereaftcr,until  the  whole  refunded  debt  Is  paid 
or  liquidated. 

Making  anv  offlcer  who  shall  prevent  snch 
levy  personafir  liable  to  any  bondholder  for  the 
amount  then  due,  to  be  recovered  in  a  civil  ac- 
tion; making  it  a  misdemeanor,  punishable  by 
fine  and  imprisonment,  for  any  offlcer  to  divert 
any  portion  of  the  funds  so  collected  to  any 
other  purpose  than  the  payment  of  these  bon& 
and  intcrcst,the  fine  to  be  not  less  than  the  sum 
so  diverted. 

Uakingaprovision  that  the  ugiegate  amount 
of  our  bonded  indebtedness,  when  thenowpro- 
posed  compromise  is  effected,  shall  never  be  ex- 
ceeded, until  the  entire  amount  of  the  compro- 
mise bonds  shall  be  fi^ly  paid.and  making  any 
bonds  that  might  be  issued  In  excess  of  that 
amount  absolutely  null  and  void. 

The  bonds  issued  under  such  a  law  as  this 
would  be  absolutely  protected  against  an  over- 
issue in  the  future  and,  with  this  safcKuard, 
would  sell,  in  the  aggregate,  for  more  dollars 
and  cents  than  the  entire  amount  of  our  present 
bonded  indebtedness. 
3  In  response  to  this,  we  aak  each  bondholder 
to  express  his  views  fully,  stating  the  amount 
and  kind  of  bonds  be  holds;  and  we  sincerely 
hope  Uiat  a  compromise  can  be  fully  agreed 
upon  by  the  time  our  Legislature  meets  in  Jan- 
uary next,  so  that  the  proper  legislation  may  be 
obtained,  and  the  refunding  bonds  issued  in 
time  for  the  makins  of  a  levy  in  1879. 

By  order  of  the  City  Council  of  the  City  of 
Fort  Scott,  Septembers,  1878. 

 ,  OityOerk: 

At  said  meeting  of  August31,1878,  said  city 
council  also  adopted  the  following  motion,  as 
appears  by  said  records ; 

'On  motion,  the  ci^  clerk  was  instructed  to 
have  one  hundred  copiesprintedof  the  circular 
letter,  with  the  report  of  the  finance  committee, 
on  our  indebtedness,  as  the  city  attorney  may 
direct,  to  be  sent  to  the  holders  of  our  city 
bonds.' 

6.  That,  under  date  of  September  8, 1878,the 
city  clerk  of  sud  CSij  caused  to  be  piinted  one 
hundred  copies  of  said  circular  letter,  each  be- 
ing printed  with  a  dotted  head-line  in  whidi  to 
write  the  name  of  the  person  addressed,  and 
seut  a  copy  of  the  same  to  each  of  the  holders 
of  the  bonds  of  said  City,  except  to  the  holders 
of  said  special  improvement  or  Macadam  Iwnds, 
but  did  not  send  said  circular  to  this  plaintiff 
nor  to  any  agent  or  representative  of  his  nor  to 
■Bnj  other  bolder  of  said  special  improvement  or 
Macadam  bonds. 

The  reason  why  said  city  clerk  did  not  send 
any  of  said  circulars  to  any  of  the  holders  of 
said  special  improvement  or  Macadam  bonds 
was  because  of  the  directions  to  that  effect  made 
in  the  adopted  re^rt  of  the  finance  committee 
-of  said  city  council,  as  set  forth  In  finding  No. 
6  herein.  Each  of  the  circulars  so  sent  out  by 
-said  city  clerk  were  signed  by  him  in  writing, 
and  haa  the  name  of  the  person  to  whom  sent 
written  in  the  dotted  head-line  thereof.  Some 
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persons  holding  bonds  of  said  City,  other  than 
said  special  Improvement  or  Macadam  bonds, 
did  receive  copies  of  said  circular  in  which  no 
name  was  written  in  said  dotted  head-line,  but 
were  signed  by  said  city  clerk. 

7.  That,  in  1878,  and  after  September  8,  one 
Thomas  W.  Marshall,  of  Westchester,  Pa., 
where  plaintiff  resided,  who  hdd  some  of  the 
bonds  of  said  City,  other  than  said  qtedal  im- 
provement or  Macadam  bonds,  received  one  of  [1591 
said  circulars,  which  he  showed  to  plaintiff, 
which  was  signed  by  said  city  clerk  in  writing, 

over  the  words  'city  clerk'  at  the  end,  and  one 
H.  Burkhalter,  at  Westchester,  Pa.,  who  also 
held  some  of  the  bonds  of  said  City  other  than 
said  special  improvement  or  Macadam  bonds.re- 
ceivea  one  of  said  circTukra  in  1878,  which  he 

gave  to  plaintiff.  Said  circular  was  auo  received 
y  other  persons  residing  at  Westchester.  Pa., 
who  held  bonds  of  said  City  other  than  said  spe- 
cial improvement  or  Macadam  bonds. 

8.  That  the  class  of  bonds  sued  on  herein  are 
described  on  their  face  as '  special  improvement 
bonds,'  but  were  commonly  called  'Macadam 
bonds'  by  the  holders  thereof  and  by  the  officers 
of  said  City,  and  were  issued  by  said  City  In 
payment  for  macadamizing  certain  streets  in 
said  City." 

On  the  foregoing  findings  of  fact,  the  court 
held,  as  matter  of  law,  that  the  plaintiff  was  enti- 
tled to  i-ecover  on  the  bonds  $36,385.28,  and  to 
have  judgment  accordingly,  and  judgment  was 
entered  for  that  amount,  to  bear  interest  at  the 
rate  of  10  percent  per  annum.  Thed^endant 
has  brought  a  writ  of  error. 

The  declaration  of  the  plaintiff  avers  the 
adoption  by  the  City  Council  of  the  motion  of 
August  21,  1878,  and  sets  forth  a  copy  thereof 
antfof  the  circular  letter  and  alleges  that  one  of 
the  circulars  was  sent  to  the  plaintiff  and  one  to 
each  of  the  other  holders  of  the  defendant's 
t>onds;  that  thus  the  defendant  fuUy  acknowl- 
edged and  recognized  the  plaintlfrs  bonds  as 
valid  and  subsisting  obligations  of  the  defend- 
ant; and  that,  on  the  8th  of  November,  1870, 
the  defendant  recognized  the  existence  and  va- 
lidity of  the  plaintiff's  bonds  by  paying  to  him 
that  day  $290  00  account  thereof.  The  answer 
avers  that  the  $390  was  paid  and  credited 
whoUy  on  bond  No.  78;  ttut  there  is  due  on 
that  bond  $484, which  sum  the  defendant  offers 
to  pay  and  brings  Into  court;  that  more  than 
five  years  elapsed  after  the  maturity  of  the  other 
Iwnds  before  this  suit  was  brought,  and  it  Is 
barred  by  the  statutes  of  limitation  of  Kansas; 
tbat  the  defendant  never  acknowledged  or  rec- 
ognized the  plaintiff's  bonds  as  subsisting  obli- 
gations, as  Sieged  in  the  declaration:  and  that 
Uie  circular  was  never  sent  to  the  plaintiff  by 
the  City  or  by  its  clerk  or  by  any  of  its  officers, 
and  the  plaintiff  never  received  it  from  the  C^W 
or  from  any  party  on  behalf  of  the  City.  I0 
this  answer  there  is  a  reply  containing  a  gen- 
eral denial. 

The  Statute  of  Kansas  in  force  when  this  suit 
was  commenced.  Gen.  Stat.,  Ean.,  ch.  80,  art. 
8,  sec.  18,  subd.  1,  p.  638,  provided  that  an  ac- 
tion on  any  agreement,  contract  or  promise  In 
writing  couldonly  be  brought  within  five  years 
after  the  cause  of  action  accrued,  and  not  aft- 
erwards. Consequently,  this  suit  was  barred 
as  to  all  the  bonds,  unless  saved  under  the  fol- 
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lowtng  provisions  of  the  statute.  Id.,  see.  34, 
p.  634;  *'Inan7cnsefouDdedoncontract,wheD 
any  part  of  the  principal  or  interest  shall  have 
been  paid,  or  an  acknowledgment  of  an  exist- 
ing liability,  debt  or  claim,  or  any  promise  to 
[161]  pay  the  same,  shall  have  been  made,  an  action 
may  be  brought  in  such  case  within  the  period 
prescribed  for  the  same,  after  such  pajinent, 
acknowledgment  or  promise;  but  such  ac- 
knowledgment or  promise  must  be  in  writing, 
■isned  by  the  party  to  be  charged  thereby." 

The  construction  of  section  24  by  the  Su- 
preme Court  of  Kansas,  in  Elder  t.  Dj/«r,  26 
Kan. ,  604  is,  that  a  case  may  be  taken  out  of  the 
operation  of  section  18,  in  three  ways:  1.  By 
the  payment  of  part  of  the  principal  or  interest; 
2.  By  an  acknowledgment  in  writing  of  an  ex- 
isting liability,  debt  or  claim,  signed  bv  the 
party  to  be  charged.  8.  By  a  promise  of  pay- 
ment In  writing,  signed  by  the  party  to  be 
charged;  that  itis  not  necessary  all  these  things 
shou^  co-exist,  but  only  requisite  that  one  of 
them  should  exist;  and  utat  it  is  not  necessary 
the  acknowledgment  should  amount  to  a  new 

f>romise.  But  it  is  also  held  by  the  same  court, 
Q  decisions  made  prior  to  Aug.,  1878,  that  the 
acknowledgment,  to  be  effective,  must  he  made, 
not  to  a  stranger  but  to  the  creditor  or  to  some 
one  acting  for  or  representing  tiim.  Sibart  v. 
Wilder,  16  Kan.,  176;  Schmueker  v.  Sibert,  18 
Id.,  104;  Olaaton  v.  MeOune,  20  Id.,  837. 

In  the  present  case,  the  circuit  court  finds 
that  the  committee,  in  its  report,  recommended 
that  the  circular  letter  should  "  be  sent  to  each 
person  holding  city  and  school  district  bonds, 
except  Macadam  bonds:"  that  the  report  stated 
that  the  committee  made  so  report  about  Mac- 
adam bonds;  that,  on  the  re^rt,  the  city  coun- 
cil adopted  a  motion  instructmg  the  city  clerk  to 
have  one  hundred  copies  printed  of  the  circu- 
lar letter,  with  the  report  to  be  sent  to  the  hold- 
ers of  the  city  bonds;  and  that  the  clerk  caused 
to  be  printed  one  hundred  copies  of  the  circu- 
lar letter,  and  sent  a  copy  of  the  same  to  each 
of  the  holders  of  the  bonds  of  the  City  except 
to  the  holders  of  the  special  improvement  or 
Macadam  bonds,  but  did  not  send  Uie  circular 
to  the  plaintiff  or  to  any  agent  or  representative 
of  his  or  to  any  other  holder  of  the  special  im- 
provement or  Macadam  bonds.  It  is  not  found 
that  any  copy  of  the  circular  was  received  from 
the  City  or  from  anyone  acting  for  it,  by  any 
-  holder  of  any  Ifocadam  bond  or  his  agent  or 
liesj  representative.  The  recommendation  of  the 
committee  and  Its  statement  that  it  made  no  re- 
port about  the  Macadam  bonds,  and  the  fact 
that  the  circular  letter  offers  no  compromise  as 
to  those  bonds,  were  suflQcient  reasons  for  not 
communicating  with  the  holders  of  those  bonds. 
In  this  connection,  it  may  be  observed,  tliat  by 
the  r^rt  of  the  case  of  U.  8.  v.  Fort  Seott,  w 
V.  8.,  152  [XXV.,  3481,  it  appears  that,  in 
that  case,  the  City  of  Ii^rt  Scott,  at  October 
Term,  1878,  contested,  in  this  court,  its  obli- 
gation to  impose  a  tax  on  all  the  taxable  prop- 
erty of  the  Ci^  to  pay  like  bonds  of  the  same 
Issue,  claiming  that  it  was  boimd  to  levy  a  tax 
only  on  propnfy  benefited,  and  that  this  court 
rerorsed  ttie  decision  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kansas, 
wliich  had  decided  in  favor  of  the  City  and 
against  a  bolder  of  Macadam  bonds,  as  to  that 
gueation.  That  decision  by  this  court  was  an- 
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nounced  after  the  report  of  the  committee  waa 
made  and  after  the  date  of  the  drcolar  letter. 

It  is  plaio  that  the  City  made  no  acknowled^ 
ment  to  the  plaintiff.  It  held  no  communica- 
tion with  him.  It  sent  no  copy  of  the  circular 
letter  to  liim.  It  intentionally  refrained  from 
doing  so.  It  had  a  cogent  reason  for  refrain- 
ing, m  the  decision  which  had  boen  so  made  in- 
its  favor.  He  xecelTed  no  circular  letter  f rmn 
the  City.  Nor  did  the  exhibition  to  him  of  the 
circular  letter  by  persons  who  held  other  bonds 
than  Macadam  bonds  amount  to  on  acknowl- 
edgment by  the  City  to  him.  The  circular  letter 
states  tliat  the  city  council  addresses  it  to  each 
person  holding  bonds  of  the  City,  but  it  alsa 
states  that  this  is  done  with  a  view  to  a  com- 
promise, and  then  it  proposes  compromises  as 
to  other  bonds,  not  includiiiff  the  Vwt^*"* 
bonds.  So,  also,  the  drcular  tetter,  at  ittcloa^ 
asks  that  each  bondholder  will  express  his 
views  fully,  stating  the  amount  and  kinds  of 
bonds  he  holds.  But  this  applies,  necessarily, 
only  to  those  who  hold  bonds  which  are  to  be 
compromised  and  refunded.  There  is  nothing 
In  the  circular  letter  which  makes  or  which 
evinces  any  intention  of  making  an  acknowl- 
edgment to  holders  of  Macadam  bonds.  In  view 
of  all  this,  the  placing  in  the  list,  under  the 
heading  "A.  statement  of  our  indcbtednesB,"  of 
the  item,  "City  special  improvement  bonds  and 
accrued  Interest,  45,000,  cannot  be  held  to 
amount  to  an  acknowledgment  to  the  plaintiff  [| 
of  any  then  existing  liability  to  him  on  tin 
Macadam  bonds  he  held.  It  was  merely  a  stato- 
ment  that  the  City  had  issued  th^  amount  <tf 
special  improvement  or  Macadam  bonds,  which 
it  classed  generally  as  "indebtedness,"  which 
others  might  chum  was  valid  indebtedness 
against  it,  out  which  it  carefully  omitted  from 
any  proposal  of  compromise,  and  said  uo  more 
about  in  the  circular. 

Although  an  acknowledgment  need  not,  un- 
der the  Kansas  Statute,  amount  to  a  new  prom- 
ise, yet  the  rule  Is  applicable,  that  an  acknowl- 
edgment cannot  Ik  regarded  as  an  admission  of 
indebtedness,  where  the  accompanying  circum- 
stances are  such  as  to  repel  that  inference  or  to 
leave  it  in  doubt  whether  the  party  intended  to 
prolong  the  time  of  legal  limitation.  Boteoe  t. 
Sale,  7  Gray,  274. 

Nor  is  there  any  ground  for  holding  that  what 
was  entered  upon  tbs  records  of  the  city  coun- 
cil Is  to  be  regarded  as  having  hem  adoreiaecl 
to  all  the  holders  of  bonds,  including  the  plaint- 
iff, and  as  having  been  in  that  way  a  sunlcicnt 
acknowledgment  to  him,  without  the  sending 
to  him  of  a  copy  of  the  circular  letter.  For  that 
record  states  distinctly  that  no  report  is  made 
about  Macadam  bondu,  and  that  the  circular 
letter  Is  not  to  he  sent  to  their  holders;  and  the 
observations  before  made  as  to  the  contents  of 
the  circular  letter  and  as  to  the  circumstances 
attending  what  is  said  In  It  about  the  indebted- 
ness on  the  Macadam  bonds,  apply  with  even 
more  force  to  this  branch  of  the  case.  The 
record,  taken  as  a  whole,  did  not  amount  to  an 
acknowledgment  to  the  plaintiff,  as  a  holder  ^ 
Macadam  wnds.  It  is  not  found  that  the  plaintUT 
ever  knew  ct  the  record  till  after  he  broufdit 
tUssuit. 

The  settled  ddctrine  in  Kansas  and  the  wel^t 
of  authority  elsewhere  is,  that  statutes  of  hio- 
itation  ore  statutes  of  repose  and  not  merely 
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statutes  of  presumption  of  payment.  Therefore, 
to  deprive  a  debtor  of  the  benefit  of  such  a 
statute,  by  an  acknowledgment  of  indebtedness, 
there  must  be  an  acknowledgment  to  the  creditor 
as  to  the  particulBr  claim,  and  it  must  be  shown 
to  have  been  intentiOnaL  Boteoe  t.  £2tk,before 
cited.  "An  acknowledgment  of  an  existing  lia> 
bilitr.  debt  or  claim,"  within  the  meaning  of 
ithe  Kansas  Statute,  implies  a  meeting  of  minds, 
the  right  of  the  creditor  to  take  what  is  written 
as  an  acknowledgment  to  him  of  the  existence 
of  the  debt,  as  weQ  as  the  intention  of  the  debtor, 
as  deduced  from  the  contents  of  the  writing 
and  all  the  facts  accompanying  it,  to  make  such 
acknowledgment  In  WetzeU  v.  Bussard,  11 
Wheat.,  m,  315,  Cfu  J.  Marshall  said:  "An 
acknowledgment  which  will  revive  the  original 
cause  of  action  must  be  unqualified  and  uncon- 
ditional. It  must  show  positively  that  the  debt 
is  due  ia  whole  or  In  part. "  To  the  same  eHect, 
ore,  BeU  v.  Morriton,  1  Pet.,  351,  863,  and 
Moore  v.  Sk.  ef  Cobwmbia,  6  Pet.,  86,92.  In 
^tUib  t.  Bam«r,  1  Dill.,  418,  this  Statute  of 
Kansas  was  under  consideration  by  Mr.  Jmtice 
Miller  and  Judge  Dillon,  and  the  court  said: 
"Courts,  by  their  decisions  as  to  the  effect  of 
loose  and  unsatisfactory  oral  admissions  and 
new  promises,  bad  almost  frittered  away  the 
Statute  of  Limitations  andf  to  remedy  this, 
statuten  similar  to  the  one  in  force  in  this  State 
bave  been  quite  generally  enacted.  The  Statute 
of  Kansas  requires  the  acknowledgment  to  be  in 
writing  and  sigued  by  tlie  party,  and  the  ac- 
knowledgment must  lie  of  an  exuting  liability 
with  respect  to  the  contract  upon  wmch  a  re- 
covery is  sought." 

The  slatemcnt  of  the  cUy  treasurer  to  the 
agents  of  the  City  in  New  York,  in  his  letter  of 
August  6, 187a,  that  special  improTement  bonds 
of  certain  numbers,  which  induded  those  now 
sued  on,  were  then  unpaid,  can  avail  nothing, 
for  it  was  not  a  letter  to  the  plaintiff  or  to  his 
agent.  The  same  remark  is  true  as  to  the  letter 
of  August  11,  1875,  and  it  remits  $500  to  apply 
on  Macadam  bonds  generally. 

As  to  the  payment  of  tbe  $390,  it  was  paid 
on  bond  No.  78  only,  as  U  found,  no  others  of 
tbe  bonds  sued  on  having  been  presented  to  that 
date.  It  was  not  a  payment  on  any  other  bond 
or  on  tbe  bonds  as  a  whole. 

It  follows  from  these  considerations,  that  the 
conclusion  of  law  made  by  the  circuit  court  on 
the  facts  found  was  erroneous.  It  ought  to 
have  rendered  judgment  for  the  defendant,  ex- 
cept as  to  bond  number  78.  Its  q)ecial  flndtng 
of  facts  is.  under  section  649  of  the  Revised 
Statutes,  equivalent  to  the  special  veidict  of  a 
'ury,  Norne  v.  Jaekton.  9  WaU.,  125  [76  U.  S., 


T.  Wood,  109  U.  8.,  185  [XXVn.,  900]1  and,  as 
such  special  finding  covers  all  the  issues  raised 
tlie  plcadingB,  this  court  has  tbe  power,  un- 
der section  701  of  the  Revised  Statutes,  to  di- 
rect such  Judgment  to  be  entered  as  the  special 
finding  requires.  In  cases  like  the  present  one, 
the  proper  practice  is  to  direct  a  judgment  for 
the  defendant,  instead  of  awarding  a  new  trial. 
Nat.  Bank  v.  Im.  Go.,V6  U.  S.,673,679  [XXIV., 
663,  565];  Fairfiddy.  OaUatin  Co.,  lOO  Id.,  47 
^XV.,  5441;  Wright  v.  Blnkedu,  101  Id.,  174 
[XZ7.,  1048J;  PeopUft  Bk.  v.  JsTat.  Bk..  Id., 
18  U.S. 


181  [XXV.,  9071;  WarruKk  v.  DavU,  104  Id., 
775  rXXVI,,  9241;  LineolnY.  Freneh.  105  Id.. 
614  TXXVI.,  11891;  Ottawav.  Carey.  108  Id., 
110  [XXVII.,  669];  KirldmOe  v.  Lafayette  Co., 
Id..  208  [XXVn.,  7D51;  Bstterv.  Wood  [tupra); 
Canada  Southern  B.RGo.y.  Oebfiard,  Id.  ,527 
[XXyn.,  10201;  Eatt  St,  Louie  v.  Zebbm  [ante, 
162].  The  trial  behig  without  error,  if  ttie  find- 
ing IS sufficient,the  same  judgment  is  to  begiven 
as  would  be  given  on  a  special  verdict,  whov 
the  special  finding  embraces  only  a  part  of  the 
issues,  as  in  JSi;  parte  French,  01  U.  S.,  428 
[XXIII.,  249],  a  different  rule  prevails.  Ac- 
cordingly, the  Ju^mmt  of  the  Circuit  Court  ia 
reverted  and  the  eate  ft  remanded  to  iJiat  court, 
with  direction  to  enter  a  judgment  for  the  plaint- 
iff, on  bond  number  78,  for  $500,  with  proper  in- 
terest thereon,  less  a  credit  on  said  bond,  of 
$290,  of  the  date  of  November  8,  1879;  and.  as 
to  the  other  bonds  aued  on,  to  enter  a  judgment 
for  tfte  defendant,  with  co»t». 
True  copy.  Test : 

James  H.  UcKenney,  Clerk,  Sup.  Court,  U.  B. 


Cited— U2u.e»a2e. 


JOSEPH  J.  MERSKAN,  Appt. 

V. 

CASPAR  A.  WERGES  ahd  LUCT  W. 
WERGE8. 

(Sees.  C,  Reporter's  ed.,  130-14%) 

AUeratiimofnote  btf  additional  signature— effect 
^— mortoage  to  teeure  ottered  note-^whentialid 
—jwitdiedon  Oirmit  Court  in  foreeUmnn 
earn. 

*l.  The  addition  of  the  Blgvature  of  a  surety  to  a 

Sromiasorr  note,  irltbout  ine  oocsentof  tbemalcer, 
oee  not  dlsobarpe  blm. 

2.  A  mortgage  executed  by  husband  and  wife,  on 
her  land,  for  toe  accommodation  of  a  partnenuilp 
of  which  the  husband  Is  a  member  and  as  security 
for  the  payment  of  a  nevotlable  promissory  now 
made  bv  the  husband  to  his  partner  and  indorsed  by 
the  partner  for  the  same  purpose,  and  to  which  noto 
tbe  partner,  before  oeffotlatln?  it,  adds  the  wife's 
name  as  amaker,  without  the  oonseatorlinowledffe 
of  herself  or  her  husband,  is  not  thereby  avoided  as 
against  one  who,  in  ignorance  of  tlie  note  having 
been  so  altered,  lends  money  to  tbe  partnership 
upon  the  security  of  tbe  note  and  mortgatre. 

3.  Under  the  Act  of  March  8, 1876,  ch7lS7.  the  Cir- 
cuit Court  has  Jurfsdiotionofamilt  between  oitizena 
of  dllTerent  States  to  foreclose  a  mortgage  made  to 
secure  the  paymentof  an^otiablepromueorynote 
of  which  the  plalntlfl  la  Indoisee.  although  the  pi^roe 
and  mortgagee  Is  a  ottlaen  of  the  same  State  with, 
tbe  defendant. 

[No.  17.] 

Argued  Oct.  17, 1884.   Decided  Nov.  3, 1884. 

APPEAL  from  the  Circuit  Court  of  tlieUnited 
States  for  the  District  of  Iowa. 
The  history  and  facta  of  the  case  appear  In  the- 
opinion  of  the  court 

Measre.  C.  H.  0»teli  and  Henr^  Beard,  far 
appellant: 

The  addition  of  another  name  to  a  note,  b» 
•Head  notes  by  Mt.  Juttlce  Gbat. 


C13B] 


Non.— jRimat«rtal  and  avthoriud  aJterattona 
ofbiilornote.  See  note  to  UcMicken  v.  Webb,  47  D. 
8.  (8  How.),  29S. 

Bemovai  eautet  UTuJerAct  of  187S:  ettUenahip. 
See  mtte  to  Meyer  v.  I>eL  B.  K.  Oonitr.  Oo^  100  U. 
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maker,  without  the  consent  of  the  previous  slni- 
crs,  is  not  a  material  alteration ;  and  eapeciailr 
Is  this  BO  if,  with  the  added  name,  there  are  but 
two  signers. 

SDan.Neg.  Inst.,  sec.  1889;  Bnmmell v.  Win- 
nie, 29  N.  Y.,  400;  MonUjomery  R.  R.  Oo.  v. 
Hurtt,  9  Ala.,  515;  Miller  v.  FifUey.  26  Mich., 
240;  Ward^.  ITackett,  80  Minn.,  100;  Snyt/erv. 
Van  Doren,  46  Wis.,  602;  Catton  v.  Simpton,  8 
Ad.  &  El.,  186;  Iowa  Code,  sec.  2204. 
Mr.  6aluali»  Parsou*  for  appellees: 
The  appellees,  a^to  the  ^per  in  the  form  In 

auctitioa,  are  accommodation  makers,  with  all 
je  rights  of  siircties  as  to  anj  question  here. 
Any  alteratioD  of  a  written  inaUument  will  dis- 
chnrire  a  surety. 

MeMiclen  v.  Webb,  6  How.,  298:  SmiOi  v.  J7. 
8..  2  WalL.  219  (69  U.  8.,  XVU.,  788);  MarUn 
T.  Thomat,  24  How..  816(65  U.  S.,  XVI.,  690); 
Miller  v.  Staeart.  9  Wheat.,  681 ;  Lemett  v. 
Hnmphreyt,  21  How.,  71  (62  U.  S.,  XVl.,  52); 
Wood  V.  ^clefi  Wall.,80  (78 U.  S.,XVm.,725); 
Adamtv.  Frye,  8  Met.,  103;  Wallace  v.  Jewell, 
21  Ohio  St..  174;  Woodv>orth  v.  BIc.  of  America, 
19JoIias.,S93;  Sliarpe  v.  Banwell.l  Dev.  Eq., 
115;  Davidaon  v.  Cooper,  18  Meca.  &  Wt,  852  ; 
Ballv.  McHenrjftlHioiw^taXi  Murrayy.  Ora- 
ham,  29  Town,  520. 

The  addition  of  another  name  would  dis- 
clinrgc  the  original  sureties,  regardless  of  the 
fact  of  benefit  or  injury. 

Dickerman  v.  Miner,  43  Iowa,  608;  see,  also, 
Cl'appeU  V.  Spencer,  23  Barb.,  585. 

In  Drapa-v.  Wood,  112  Mass.,  815,  an  altera- 
tion was  made  by  one  of  the  makers  before  de- 
livery, not  only  without  the  knowledge  of  the 
payee,  but  without  any  fraudulent  intent ;  the 
court  held  that  it  destroyed  the  identity  of  the 
note,  and  that  there  could  be  no  recovery,  either 
upon  the  note  as  it  was  or  by  restoring  it  to  the 
condition  in  which  it  was  before  the  alteration. 

See,  also,  Robinson  v.  Reed,  46  Iowa,  219 ; 
Greenfield  l^v.  Sank  v.  Stowell,  128  Mass.,  196; 
M'atennan  v.  Vo»e,  48  Me.,  filO;  lAdev.  Rogert, 
]»B.Mon.,528;/>fcMflUT.  Graham,1B.&^., 
605;  Aldriel  v.  Smith,  87  Hicb.,  468. 

TliRt  a  bill  or  note  will  be  rendered  void  by 
an  alleratioQ  made  by  one  having  Its  custody, 
sec,  JEtna  Nat.  Lnnlc  v.  Winchctter,  48  Conn., 
891 ;  Belknapv.  NaUonat Bank,  100  Mass.,  876. 

Tlte  cases  are  well  digested  in  Bigelow,  Bills 
and  Notes,  274-080. 

Mr.  Jvatiee  Gray  delivered  the  opinion  of 
the  court: 

This  is  a  bill  in  equity,  filed  in  the  Circuit 
Court  of  the  United  Slates  for  the  District  of 
Iowa  by  Joseph  J.  Mersman,  a  citizen  of  Mis- 
souri, acainst  Caspar  A.  Werges  and  wife,  citi- 
zens of  Iowa,  to  foreclose  a  mortgage  of  her  land 
in  Iowa,  executed  on  September  1, 1870,  l)y  the 
buslianti  and  wife  to  E.  H.  Kiuegcr,  likewise  a 
citizen  of  Iowa,  "  To  be  void  upon  condition 
that  the  said  Caspar  A.  Werges  snail  pay  to  the 
said  E.  H.  Kruegcr  th^sum  of  $6,000  as  fol- 
lows, «>.;  one  year  from  date, with  ten  j)er  cent 
interest  tliercon,  according  to  the  tenor  and  ef- 
fect of  his  promissory  note  of  even  date  here- 
with." 

The  bill  originally  set  forth  the  note  as  signed 
by  both  husband  and  wife,  but,  after  the  com- 
ing in  of  the  answer,  was  amended  by  leave  of 
■court  JO  as  to  allege  it  to  be  the  note  of  the  hus- 
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band  only.  The  case  was  heard  upon  pleadlnn 
and  proofs,  by  which  It  appeared  to  be  as  fol- 
lows: 

The  husband  and  Erueger  were  members  of 
a  partnership  engaged  in  carrying  on  a  miU, 
Kruc^»-  bein^  the  active  partner,  and  Werges 
and  hib  *ife  living  on  a  farm  which  belon^d 
to  her.  The  plaintiff  agiecd  with  Krueger  tOrj 
lend  to  the  husband,  for  the  benelit  of  (he  part- 
nership, $6,000  on  the  security  of  the  farm;  and 
the  wife  agreed,  for  the  accommodation  of  the 
partnership,  to  execute  a  mortgage  of  the  farm. 
The  husband  signed  a  note,  payiuile  to  Krueger 
or  order,  and  cotTcspoodioe  in  terms  with  uie 
mortgage;  and  the  ousbandand  wife  executed 
the  mortgage  and  delivered  the  note  and  mort- 
gage to  Krueger.  While  they  were  in  Kruegcr's 
hands,  the  name  of  tlie  wife  was  subscribed  to 
the  note,  tmder  that  of  the  hunband,  by  Erueger 
or  by  his  procurement,  without  the  knowledge 
or  consent  of  either  husband  or  wife.  Erueger 
indorsed  the  note  and  delivered  the  note  and 
mortage  to  the  plaintiff,  who,  thereupon,  not 
knowing  tliat  the  wife  hud  not  berfclf  signed 
the  note,  advanced  the  money  to  him  for  the 
partnersliip. 

The  circidt  court  held  that  the  addition  of  the 
wife's  name  to  the  husband's  note  was  a  material 
alteration  of  the  note  and  made  void  tiie  mort< 

fige  and  dismissed  the  bill.  8ee,l  McCrary.SSS. 
lie  plaintiff  appealed. 

This  court  is  of  opinion  that  the  decree  of  the 
circuit  court  cannot  be  sustained,  llicdiflerence 
of  opinion  is  nut  upon  the  facts  of  tlie  casCi  but 
upon  their  legal  effect. 

A  material  alteration  of  awritten  contract  by 
a  party  to  it  discharges  a  party  who  does  not 
authorize  or  consent  to  the  alteration, because  It 
destroys  the  identity  of  the  contract  and  substi- 
tutes a  different  agreement  for  that  into  which 
be  entered.  In  the  application  of  this  rule,  it  is 
not  only  well  settled  that  a  material  alteration 
of  a  promissory  note  by  the  payee  or  holder  dis- 
cbarges the  maker,  even  as  against  a  sulisequent 
innocent  indorsee  for  value;  but  it  has  been  ad- 
judged by  Uils  court  tliat  a  material  alteration 
of  a  note,  before  its  delivery  to  the  payee,  try 
one  of  two  joint  makers,  without  the  consents 
the  other,  makes  it  void  as  to  him;  and  that  any 
change  which  altera  the  defendant's  contract, 
whether  increasing  or  diminishing  his  liabili^, 
is  material  and,  therefore,  the  substitutiou  oi  s 
later  date,  delaying  the  time  of  payment.  Is  a 
material  alteration.  Wood  v.  Stede,  6  Wall.,  80 
[78  U.  S.,  XVIII.,  7251.  See,  also,  AngU  r, 
W  Co.,  92  U.  8.,  830  [XXIII.,  656];  Bank  t. 
Stow^,  128  Mass.,  196,  and  cases  there  cited. 

The  present  case  is  not  one  of  a  change  in  the 
terms  of  the  contract,  as  to  amount  or  time  of 
payment,  but  simply  of  the  effect  of  adding  an* 
other  signature,  without  otherwise  altering  or 
defacing  the  note.  An  erasure  of  the  name  of 
one  of  severs!  obligors  is  a  material  altera- 
tion of  the  contract  of  the  others,  because  It  in- 
creases the  amount  which  each  of  them  may  be 
held  to  contribute.  Martin  v.  T/iomas,  34  How., 
315  [65  U.  S.,  XVL.  6891;  Smith  v.  U.  &,  8 
Walf.,210[6flU.  8.,  XVir:,788].  Andthead- 
dition  of  a  new  person  as  a  principal  maker  of  [| 
a  promissory  note,  rendering  all  the  promisors 
apparently  jointly  and  equally  liable,  not  only 
to  the  holder  but  also  as  between  themselves, 
and  so  &r  tending  to  kssoi  the  ultimate  UahU- 
^       lU  U.  & 
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Ity  of  the  orlghial  maker  or  makers,  has  been 
held  In  the  courts  ot  some  of  the  States  to  be  a 
material  alteratton.  Shippv.  Sx^jett,  9B.Hoti., 
8;  Henrv  v.  CoaU,  17  Ind.,  161;  Wallaedv.  Jm- 
M,  21  Ohio  St.,  168;  Hamilton  v.  Booper,4» 
Ja.,  515.  However  tliat  may  be,  yet  where  the 
signature  Bddcd,a1tho)igh  iDfonnthatof  a  joint 
promisor,  is  in  fact  that  of  a  surety  or  guaran- 
tor only,  the  original  maker  Is,  as  wtwcen  bim- 
setf  ana  the  surety,  exclusively  liable  for  the 
whole  amount,  aaa  hiaultiniate  liability  to  pev 
tlut  amount  Is  neither  increased  nor  dhnmlshea; 
and,  according  to  the  general  current  of  the 
American  authorities,  the  addition  of  the  name 
of  a  surety,  whether  before  orafter  the  first  ne- 
gotiation of  the  note,  la  not  such  an  alteration 
as  discharges  the  maker.  E.  Ji.  Go.  v.  Hunt, 
9  Ala.,  518,  518;  Stone  v.  W/iite,  8  Gray,  689; 
MeCaughatv.  Smith,  27  N.  T.,  89;  Bi-ownell  t. 
Winnie.  &  N.  Y.,  400;  WaUaee  v.  Jeteell,  21 
Ohio  St.,  173;  MiOarT,  Flnlen,  20  Mich.,  249. 

The  English  cases  afford  no  sufficient  ground 
for  a  different  conclusion.  In  the  latest  decis- 
ion at  lav,  indeed.  Lord  Campbell  and  Justieet 
Erie,  Wightman  and  Crompton  held  that  the 
^rigning  of  a  note  by  an  additional  surety,  with- 
out  the  consent  of  the  original  makers,  prevent- 
ed the  maintenance  of  an  action  on  the  note 

rnst  them.  Oardner-v.  Wahh,  5  El.  &  Bl., 
But  in  an  earlier  decision,  of  perlinps  equal 
weight.  Lord  Denman  and  Jxutiees  Littlcdalc, 
Fatteaon  and  Coleridge  held  that  in  suclt  a  case 
the  addition  did  not  avoid  tlie  note  or  prevent 
the  orl^nal  surety,  on  paving  the  note,  from 
recovering  of  the  principal  maker  the  amount 
paid.  Cotton  v.  Stmpton,  8  Ad.  &  E.,  136;  8. 
a,  8  Nev.  &  Per.  248.  Sec,  also,  Gilb.  Ev., 
109.  And  111  a  later  cose,  in  the  court  of  chan- 
cery, upon  an  appeal  In  bankruptcy,  Lords  Jiu- 
ft'cw  Knight,  Bmco  and  Turner  held  that  the 
addition  of  a  suretv  was  not  a  material  altera- 
tion of  the  original  (»>ntract.  £x  parte  7ate$, 
2  DeG.  &  J„  191;  &  87  L.  J,  Eq.  (N.  8.), 
Bankr.,  9. 

The  case  at  bar,  being  on  the  equity  i^de  of 
p,  »,tbe  court,  is  to  be  dealt  with  acccraing  to  the 
^  ^actual  relation  of  thepartlea  to  the  transaction, 
which  was  as  follows:  the  note,  though  in  form 
made  by  the  husband  to  his  partner,  Krueger, 
and  Indorsed  by  Krueger,  was  without  consid- 
eration as  between  them,  and  was  in  fact  signed 
by  both  of  them  for  the  benefit  of  the  partner 
ship.  The  mortgage  of  the  wife's  land  was  ex- 
ecuted and  detivered  by  her  and  her  husband 
to  Krueger  for  the  same  ptirpose.  The  name 
of  the  wife  was  signed  to  the  note  by  Krueger, 
or  by  his  procurement,  before  it  was  negotiated 
for  value.  Theplalntlff  received  the  note  and 
mortgage  from  KTrucger,  and  advanced  bis  mon- 
ey upon  the  security  thereof,  In  good  faith  and 
in  i^iornnce  that  toe  note  had  been  altered.  If 
the  wife  had  herself  signed  the  note,  she  would 
have  been  an  accommodation  maker  and,  in 
equity  at  least,  a  surety  for  the  other  signers; 
and  neither  the  liabilitv  of  the  husband  as  maker 
of  the  note,  nor  tlie  eftect  of  the  mortgage  ex- 
ecuted by  the  wife,  as  well  as  by  the  huscmnd, 
to  secure  the  payment  of  that  note,  would  have 
been  materially  altered  by  the  addition  of  her 
dgaature.  There  appears  to  us,  therefore,  to 
be  no  reason  why  the  plaintiff,  as  indorsee  of 
tlw  note,  seeking  no  decree  against  the  wife  per> 
■onaliy,  should  Dot  enforce  Uie  note  apiioat  Uke 
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husband  and  the  mortgage  against  the  land  of 
the  wife. 

This  suit,  bdng  between  dtizens  of  different 
States,  and  founded  on  a  negotiable  promissoir 
note,  the  indorsement  of  wmch  to  the  plaintiv 
carried  with  it  as  an  Inddent,  in  eqmty,  thb 
mortgage  made  to  secure  its  payment,  was  with- 
in the  jurisdiction  of  the  Circuit  Court,  under 
the  Act  of  March  8,  1875,  ch.  187,  although 
Krueger,  the  payee  and  mortgagee,  could  not 
have  malntidned  a  aolt  In  that  court.  18  Stat, 
at  L.,  470;  BhOdon  v.  8  How.,  441.  450. 
Tredwag  T.  Sanger,  107  U.  S.,  828  [XXVIL. 
68S1. 

Decree  reverted. 

Tnieoopy.  Test: 

James  H.  UcKenner,  Clerk,  Sup.  Court.  V,  8. 


JOHN  ELK,  Ptf.  in  Err., 
e. 

CHARLES  WILKINS. 

<See  8.  C  Reporter's  ed.,  H-123.) 

/niKim  not  a  eiiizen  of  United  State»—14th  eo»- 
ttituUonal  Amendtiumt. 

*1.  An  Indian,  born  a  mcniber  of  oneof  the  Indiao 
Trfbee  within  tne  United  States,  which  still  exists 
and  la  recotrnlzcd  as  a  Tribe  by  the  Govornment  ot 
the  Unitad  States,  who  has  voluntarily  separated 
himfielf  from  bis  Tribe,  and  taken  up  bis  reekJenoe 
nmong  tho  white  oiUzens  of  a  State,  but  who  has 
not  boon  naturalised  or  taxed  or  recognised  as  a 
duzen,  either  by  the  United  States  or  ter  the  State, 
Is  not  a  citlxeo  of  the  United  States,  within  the 
meanlnff  of  the  1st  section  of  tbe  Uth  Article  of 
Amendment  of  the  Constitution. 

2.  A  petition  all^nR  that  tbe  plalntiir  Is  an 
Indian  and  was  bom  within  the  Unltod  States  and 
has  severed  bto  tribal  relation  to  the  Indian  Tribua 
and  fully  and  completely  surrendered  himself  to 
the  JurisdlcUon  ox  the  United  States  and  ttiU  so 
contuues  subject  to  the  Jarladlotion  of  tbe  United 
States  and  la  a  bona  Me  resident  of  tbo  State  of  Ne- 
braska and  City  of  Omaha,  does  not  sbow  that  be  is 
a  oitisen  of  the  United  States  under  tbe  14th  Article 
of  Amendnunt  of  tbe  Oonstltutloo. 

[No.  27.] 

Submitted  Apr.  8, 1884.  Decided  2tot.  S,  IS84. 

F ERROR  to  the  Circuit  Court  of  the  United 
Sbites  for  the  District  of  Nebraska. 
The  history  and  facts  of  tbe  case  appear  In  the 
opinion  of  the  court. 

Metm.  A.  J.  Popjpletmi  and  Jno.  X«. 
Webster*  for  idalntuT  in  error. 

Jfr.  O.  H.  likmbertaon.  for  d^endont  In 
error. 

Mr.  /vffteeGn^dcliveredtheopinlonof  the 
court ; 

This  is  an  action  brought  by  an  Indian,  in  the 
Circuit  Court  of  the  United  States  for  the  Die* 
trictof  Nebraska,  against  the  registrarof  one  of 
the  wards  of  tbe  City  of  Omaha,  fOTrcfudngto 
register  him  as  a  qualified  voter  thereia.  The 
petition  was  as  follows  : 

"John  Elk,  plaintiff,  complains  of  Charles 
Wilkins,  defendant,  and  avers  that  the  matter  in  C9S] 

*Head  notes  by  JA*.  Aitlet  Obat. 


Nora.— Indiana .-  status  cf:  amenable  to  what  taut ; 
ruautttf;  what  oourti  have  juritiHci  ion  over;  power 
vQomrtmottr.  See nvU to WoMester v. Qeorvla, 
8iu.§.(«PatO,8]Sw 


Digitized  by 


GoogI 


SUTBEUE  Ck>UHT  OF  THE  UkITED  BTATBS. 


Oct.  Txbm, 


dispute  herein  exceeds  tbc  sum  of  $500,  to  wit: 
the  sum  of  $6,000,  and  ifaal  the  matter  iu  dis- 

Eute  berein  arises  under  the  Conslitution  and 
iws  of  the  United  States ;  and,  for  cause  of  ac- 
tion afjdnst  the  defendant,  Kven  liiat  bo.  the 
plaintiff,  is  an  Indian  and  was  bom  within  the 
United  States ;  that,  more  than  one  year  prior  to 
the  grievances  hereinafter  complained  of,  be 
had  severed  his  tribal  relation  to  the  Indian 
Tribes,  and  bad  fully  and  completely  surren- 
dered himself  to  the  jurisdiction  of  the  United 
Stales,  and  still  so  continues  subject  to  the  ju- 
lisdicUon  of  the  United  States ;  and  avers  that, 
under  and  by  virtue  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States,  he  is  a 
citizen  of  the  United  States  and  entitled  to  the 
right  and  privilege  of  citizens  of  the  United 
States. 

Tbat,  on  the  6th  day  of  April,  1880,  there  was 
held  ia  the  City  of  Omab^  a  titj  of  the  flnt 
class,  incorporated  under  the  general  laws  of 

the  State  oi  Nebraska  providing  for  the  incor- 
poration of  cities  of  the  first  dass,  a  general 
election  for  the  election  of  members  of  the  city 
council  and  other  officers  for  said  c1^. 

That  the  defendant,  Charles  Wilkins,  held 
the  office  of  and  acted  as  registrar  in  the  fifth 
ward  of  sold  city  and  that,  as  said  registrar,  it 
was  the  dn^  of  such  defoidant  to  register  the 
names  of  all  persons  entitled  to  exercise  the 
elective  franchise  in  said  ward  of  said  city  at 
said  general  election. 

That  this  plaintiff  was  a  citizen  of  and  had 
been  a  bona  fide  resident  of  the  State  of  Nebraska 
for  more  than  sis  months  prior  to  said  6th  day 
of  April,  1880,  and  had  been  a  &(»uij!(f«  resident 
of  Douglas  County,  wherein  the  City  of  Omaha 
is  situate,  for  more  than  for^  days,  and  in  the 
fifth  ward  of  said  city  more  than  ten  days  prior 
to  tbc  said  Cth  day  of  April ;  and  was  such  cit- 
izen and  resident  at  the  time  of  said  election  and 
at  the  time  of  his  attempted  registration,  as 
hereinafter  set  forth  ;  and  was  m  every  way 
qualified,  under  the  laws  of  the  State  of  Ne- 
braska and  of  the  City  of  Omaha,  to  be  TM;i8- 
tered  as  a  voter  and  to  cast  a  vote  at  said 
tion;  and  complied  with  the  laws  of  the  city  and 
State  in  that  behalf. 
ffl81  "^^^  ™  about  the  5tb  day  of  April,  1880, 
■'ond  prior  to  said  election,  this  plamtifl  pre- 
sented himself  to  said  Charles  Wilkins,  as  such 
registrar,  at  his  office,  for  the  purpose  of  having 
his  name  registered  as  a  qualified  voter,  as  pro- 
vided 1^  law,  and  complied  with  all  the  pro- 
visions of  the  statutes  in  that  regard,  and 
claimed  ttiat,  under  the  l4th  and  IGth  Amend- 
ments to  the  Constitution  of  the  United  States, 
be  was  a  citizen  of  the  United  States  and  was 
entitled  to  exercise  the  elective  franchise,  re- 
gardless of  bis  race  and  color ;  and  tbat  said 
Wilkins,  designedly,  comipUy,  willfully  and 
maliciously,  did  then  and  there  refuse  to  regis- 
ter this  puuntiff,  for  the  sole  reason  that  the 

f>laintifl  was  an  Indian  and,  therefore,  not  a  cit- 
zen  of  the  United  States  and  not,  therefore,  en- 
titled to  vote ;  and  on  account  of  his  race  and 
color  and  with  the  willful,  malicious,  corrupt 
and  unlawful  design  to  deprive  this  plaintiff  of 
his  right  to  vote  at  said  election,  and  of  bis 
rights,  uid  all  other  Indiana  of  thdr  rights, 
under  said  14th  and  l&th  Amendment  to  the 
ConatltutioD  of  the  United  States,  on  acconnt  of 
his  Kod  their  race  and  color. 
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That  on  the  6tfa  day  of  April,  this  plaintiff 
presented  himself  at  the  place  of  voting  In  aald 
ward  and  presented  a  lullot  and  requested  the 
right  to  vote,  where  said  Wilkins,  who  waa  then 
acting  as  one  of  the  judges  of  said  election  In 
said  ward,  in  further  canyiog  out  his  wiUfol 
and  malicious  designs  aforesaid,  declared  to  the 
plaintiff  and  to  the  other  election  officers  that 
the  plaintiff  was  an  Indian  and  not  a  citizen  and 
not  entitled  to  vote,  and  said  judges  and  clerks 
of  election  refused  to  receive  the  vote  ot  the 
plaintiff,  for  that  he' was  not  regist^^  aa  re- 
quired by  law. 

Plaintiff  avers  the  fact  to  be  that  1^  reason  <rf 
said  willful,  unlawful,  corrupt  and  meJidoiis 
refusal  of  said  defendant  to  register  this  plaint- 
iff, as  provided  law,  he  was  deprived  at  hia 
right  to  vote  at  said  electirai,  to  hu  damage  In 
the  sum  of  $6,000. 

Wherefore,  plaintiff  prays  judgment  a^dnit 
defendant  for  $6,000,  his  damages,  with  eosta 
of  suit." 

The  defendant  filed  a  general  demurrer  for 
the  following  causes:  1.  That  the  petition  did 
not  state  facts  sufficient  to  constitute  a  cause  of  [971 
action.  3.  That  the  court  had  no  Jurisdiction 
of  the  person  of  the  defendant  S.  That  the 
court  had  no  Jurisdiction  of  the  subject  of  the 
action. 

The  demurrer  was  argued  before  Jv^ 
Crary  and  Judge  Dundy,  and  sustained;  and  the 
plaintiff  electing  to  stand  by  his  petition,  Jadg- 
ment  was  rendered  for  the  defenduit,  dlamuring 
the  petition  with  costs.  The  plaintiff  sued  out 
this  writ  of  error. 

By  the  Constitution  of  the  State  of  Nebraska, 
article  7,  section  1,  "Every  male  person  of  the 
age  of  twenty-one  years  or  upwaras,  belonrinc 
to  either  of  the  following  classes,  who  uiw 
have  resided  in  the  State  ax  months,  and  in  tlie 
county,  precinct  or  ward  for  the  term  provided 
by  law,  shall  be  an  elector.  First.  Citizens  of 
the  United  States.  Second.  Persons  of  foreign 
birth  who  shall  have  declared  their  intcoUon  to 
become  citizens,  conformably  to  ttwlawstrfthe 
United  States  on  the  subject  of  naturaUzatlcni, 
at  least  thirty  days  prior  to  an  dectloa." 

By  the  statutes  of  Nelnaska,  every  male  per- 
son of  the  age  of  twentv-one  years  or  upwards, 
belonging  to  either  of  the  two  classes  so  defined 
In  tbe  Constitution  of  the  State, who  shall  have 
resided  In  the  State  six  months.  In  the  county 
forty  days,  and  in  the  precinct,  township  or 
warn  tea  days,  shall  be  an  elector;  the  qiuUfl- 
cation  of  electors  in  the  several  wards  of  dtiea 
of  the  first  class,  of  which  Omaha  Is  one,  shall 
be  tbe  same  as  in  predncta;  It  is  the  du^  of  tbe 
re^trar  to  enter  In  tbe  register  of  qualified 
voters  the  name  of  every  person  who  applies  to 
bim  to  be  registered,  and  satisfies  him  that  he 
is  qualified  to  vote  under  the  provisions  of  the 
election  laws  of  the  State;  and  at  all  munidpal, 
as  well  as  county  or  state  dections,  the  Judges 
of  election  are  required  to  check  the  name  uid 
re<»ive  and  depc»it  tbe  ballot  of  any  peracui 
whose  name  appears  on  the  register.  Comp. 
Stat.  Neb., 1881,  ch.  36,  sec.  8;  ch.  18,  sec  14; 
ch.  76,  sees.  6, 18, 19. 

The  plaintiff,  in  support  of  hb  action,  relies  [98} 
on  the  first  dause  of  the  1st  section  of  tbe  14lh 
Article  of  Amendment  of  the  Constitution  of 
the  United  States,  by  whldi  *'AU  peiaoos  bom 
or  naturalized  In  the  United  States  and  subject 
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to  ttie  jurisdiction  thereof,  are  citizens  of  the 
United  States  and  of  the  State  wherein  they  re- 
dde;"  and  on  the  16th  Article  of  Amendment, 
which  provides  that  "  The  right  of  citizens  of 
the  United  States  to  vote  shall  not  be  denied  or 
abridged  by  the  United  States  or  by  any  State 
<m  accouot  of  race,  color  or  prerloiu  condUioii 
«f  servitude.** 

This  being  a  suit  at  common  law,  In  which  Ae 
matter  in  mspute  exceeds  $500,  arising  under 
the  Constitution  of  the  United  States,  the  cir- 
cuit court  had  jurisdiction  of  it  under  the  Act 
of  March  8,  1876,  ch.  187,  sec.  1,  even  if  the 
parties  were  citizens  of  the  same  State.  18 
Stat,  at  L..  470:  ^m^tv.JTan.  [ante,  482].  The 
Judgment  of  that  court,  dismissiiig  the  addra 
with  costa.  must  have  proceeded  upon  the  mer- 
its; for  if  the  dismissal  had  been  for  want  of 
Jurisdiction,  no  costs  could  have  been  awarded. 
Vawwv.  Owper.e  Wall..247r7SU.S.,XVni., 
851];  R.  CSj.v.  Swan  Uintc,  462].  And  the  only 
point  argued  by  the  defendant  in  this  court  is 
whether  the  petition  sets  forth  facta  enough  tc 
constitute  a  cause  of  action. 

The  decision  of  this  point,  as  both  parties  as- 
sume in  their  briefd,  depends  upon  the  question 
whether  the  legal  conclusion,  that  under  and 
by  virtue  of  the  14tii  Amendment  of  the  Con- 
stitution the  plaintiff  is  a  citizen  of  the  United 
State*!,  is  supported  by  the  facts  alleged  in  the 
petition  and  admitted  by  the  demurrer,  to  wit: 
the  plaintiff  Is  an  Indian  and  was  bom  In  the 
United  States,  and  has  severed  his  tribal  rela- 
tion to  the  Indian  Tribes  and  fully  and  com- 
pletely surrendered  himself  to  the  jurisdiction 
of  the  United  SLttcs  and  still  contmues  to  be 
subject  to  the  jurisdictioa  of  the  United  States 
and  is  a  boTia  jide  resident  of  the  State  of  Ne- 
braska and  City  of  Omaha. 

The  petition,  while  it  does  not  show  of  what 
Indian  Tribe  the  plaintiff  was  a  membra,  yet, 
[99]  by  the  oll^tlons  that  he  is  an  Indian,  and  was 
bom  within  the  United  States,  and  that  he  had 
severed  liis  tribal  relation  to  the  Indian  Tribes, 
clearly  implies  that  he  was  bom  a  member  of 
one  of  the  Indian  Tribes  within  the  limits  of  the 
United  States,  which  still  exists  and  is  recog- 
nized as  a  Tribe  by  the  Glovemment  of  the 
United  States.  Though  the  plalntift  alleges  that 
he  had  fully  and  completely  surrenders  him- 
self to  the  Jurisdiction  of  Uie  United  States,  he 
docs  not  allege  that  the  United  States  accepted 
his  surrender  or  that  he  has  over  been  natural- 
ized or  taxed  or  In  any  way  recognized  or  treat- 
ed as  a  citizen,  by  the  State  or  by  the  United 
States.  Kor  is  it  contended  by  his  counsel  that 
tliere  is  any  statute  or  treaty  thai  makes  him  a 
dttzen. 

The  question  then  Is,  wlwther  an  IndIan,bom 
ft  member  of  one  of  the  Indian  Tribes  within 
the  United  States,  is,  merely  reason  of  his 
birth  within  the  United  States  and  of  his  after- 
wards voluntarily  separating  himself  from  his 
Tribe  and  taking  up  bis  residence  among  white 
dtizens.  a  citizen  of  the  United  States,  within 
the  mnntng  of  the  lat  section  <^  Uie  14th 
Amendment  of  the  Constitution! 

Under  the  Constitution  of  the  United  States, 
as  originally  established,  Indians  not  taxM 
were  excluded  from  the  persons  according  to 
whose  numbers  representatives  and  direct  taxes 
wereapportionedamongtheaeveral States;  and 
Congress  had  and  exerosed  the  power  to  r^- 
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iate  commerce  with  the  Indian  Tribes,  and  the 
members  thereof,  whether  within  or  without 
the  boundaries  of  one  of  the  States  of  tiie  Union. 
The  Indian  Tribes,  being  within  the  territorial 
limits  of  the  United  States,  were  not,  strictly 
speaking,  foreign  States;  but  they  were  alien 
Nations,  distinct  political  communities,  with 
whom  the  United  Stetes  might  and  haUtnal^ 
did  deal.asthey thoughtflt,eitherthroughtrea 
ties  made  by  thePr^dent  andSenate.or  through 
Acts  of  Congress  In  the  ordinary  forms  of  leg- 
islation. The  members  of  those  Tribes  owed 
immediate  allegiance  to  their  several  Tribes 
and  were  not  part  of  the  people  of  the  United 
States.  They  were  in  a  dependent  condition, 
a  state  Ot  pujmlage,  resembmig  that  of  a  ward 
to  his  gnarcuan.  Indians  and  their  properQr 
exempt  from  taxation  by  trea^  or  statute  (s 
the  United  States,  could  not  be  taxed  by  any  r  iqo' 
State.  General  Acts  of  Congress  did  not  ap- 
ply to  Indians,  unless  so  expressed  as  to  clearly 
manifest  an  intention  to  include  tiicm.  Con- 
stitution, art.  1,  sees.  3,  8;  art.  2,  sec,  2;  Oharo- 
kee  Naiion  v.  Qa.,  5  Pet,  1;  Worctskr  v.  Oa^ 

0  Pet,  516;  U.  8.  V.  Hogers.A  How.,  567:  U. 
S.  T.  HMidav,  S  Wall.,  l07  [70  U.  S.,  XVIO., 
imiThe  Kansas  Indians,  S  WaU.,787  [73  U. 
3.,XV1II.,  667];  Jlte  Jfiwc  York  Indians,  5 
Wall.,  761  [73  U.  8.,  XVIII.,  7081;  Tfis  Cher- 
okee Tobaeeo.  11  Wall.,  616  [78  U.  S!,  XX.,  227]; 
IT.  S.  V.  Wnskv,  98  tJ.  8.,  188  [XXIII.,  846  ; 
Pennoek  v.  Chmrs.,  103  U.  8.,  44[XXV1.,  887]; 
Crow  Dog's  Case,  109  U.  8.,  656  [XXVII.. 
1080];  OuodeU  t.  Jackson,  30  Johns.,  693; 
JIastings  v.  Farmer,  4  N.  Y.,  208. 

The  alien  and  dependent  condition  of  the 
members  of  the  Indian  Tribes  could  not  be  put 
off  at  their  own  will,  without  the  action  or  as- 
sent of  the  United  States.  They  were  never 
deemed  citizens  of  the  United  States,  except 
under  explicit  provisions  of  treaty  or  statute  to 
that  effect,  either  declaring  a  coiain  Tribe  or 
such  members  of  It  as  chose  to  remain  behind 
on  the  remomd  of  the  Tribe  westward,  to  be  citi- 
zens, or  authorizing  individuals  of  particular 
Tribes  to  become  dtizens  on  application  to  a 
court  of  the  United  States,  for  naturalization, 
and  satisfactory  proof  of  fitness  for  civilized  life: 
for  examples  of  which  see  Treaties  inlB17  and 
1885  with  the  Oherokees,  and  In  1620, 1825  and 
1880  with  the  Choctaws,  7  Stat  at  L. ,  169, 21 1 , 
2S6, 335, 483, 488;  Wilsonr.  TTo^,  6 Wall.,  83 [73 
U.  8.,  XVIII.,  7272;  Op.  AUy-Oen.  Taney, 
3  Ops.  Attys-Gen.,4^;  in  1855  with  the  Wyan- 
dotts,  10  Stat,  at  L.,  1159;  KaaraJioo  v.  Adams, 

1  Dill.,  844, 346;  ffroyv.  £7o/man,8Dai.,893; 
mcksv.  Butriek,ZI>m.,  413;  in  1861  and  In 
March  1866.  with  the  Pottawatomiea,  12  Stat 
at  L..  1193;  14  Stat  at  L..  768;  in  1863  wltti 
theOttawas,  12  Stat  at  L..  1237;  and  tiie  Elck- 
apoos,  18  Stat,  at  L.,  624;  and  Acts  of  Congress 
of  March  8, 1839,  ch.  88,  sec.  7,  concerning  the 
Brothertown  Indians,  and  of  March  8,  1848. 
ch.  101,  sec.  7.  August  6,  1846,  ch.  88,  and 
March  3,  1866,  ch.  127,  sec.  4,  concemlnjBC  the 
Stockbridge  Indians;  6  Stat,  at  L.,  851,  647;  9 
Stat  at  L.,  56;  18  Stat,  at  L..  562.  See.  also. 
Treaties  with  the  Stockbridge  Indians  in  1848 
and  1866;  9  Slat  at  L.,  956;  11  Stat  at  L.,  667; 
7  Ons.  Attys-Gen.,  746. 

Chief  Jvstice  Taney,  in  the  passage  cited  for 
the  plaintiff  from  his  opinion  m        v.  Sand-  ,■^n•t^ 
ford,  19 How., 898, 404 [60 U.  S.,XV.,69l,700j, 
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did  not  alBnn  or  imply  that  either  the  Indian 
Tribes,  or  individual  members  of  those  Tribes, 
had  the  right,  beyood  olber  forcigDers,  to  be- 
come citizens  of  tueir  own  will,  without  being 
naturalized  by  the  United  States.  His  words 
were:  **  Tbev"  the  Indian  Tribes  "  mav,  with- 
out doubt,  like  the  subjects  of  any  foreign  gov- 
ernment, be  naturalized  by  the  authority  of 
ConcTcsa  and  become  citizens  of  a  State  and  of 
the  United  States;  and  If  an  individual  should 
leave  his  Nation  or  Tribe  and  take  up  his  abode 
among  the  white  population,  he  would  be  en- 
titled to  all  the  rights  and  privileges  which 
would  belong  to  an  emigrant  from  any  other 
foreign  people."  But  an  emigrant  from  any 
foreign  State  cannot  become  a  citizen  of  the 
United  States  without  a  formal  renunciation  of 
hts  old  allegiance  and  an  acceptance,  by  the 
United  States,  of  that  renunciation  Uirough 
such  form  of  naturalization  as  may  be  required 
law. 

The  distinction  between  dtizenahlp  by  birth 
and  citizenship  by  naturalization  Is  clearly 
marked  in  the  provisions  of  theConstitution,by 
which  "  No  person,  except  a  natural  bom  citi- 
zen or  a  citizen  of  the  United  States  at  the  time 
of  the  adoption  of  this  Constitution,  shall  be 
eligible  to  the  office  of  President ;"  and  "  The 
Congress  shall  have  power  to  establish  an  uni- 
form rule  of  naturalization."  Const.,  art  2,  sec. 
1;  art.  1,  sec.  8. 

By  the  ISth  Amendment  of  the  Constitution, 
slavery  was  prohibited.  The  main  object  of  the 
opening  sentence  of  the  14th  Amendment  was 
to  settle  the  question,  upon  which  there  had 
tieen  a  difference  of  opinion  throughout  the 
country  and  in  this  court,  as  to  the  dtizenship 
of  free  negroes;  Swttv.  San^ford  [$uprd];  and 
to  put  it  beyond  doubt  that  all  persons,  white 
or  black,  and  whether  formerly  slaves  or  not, 
bora  or  naturalized  In  the  United  States,  and 
owing  no  alleraunce  to  any  alien  power,  should 
be  dtizens  of  the  United  States  and  of  the  State 
In  which  they  reside.  SmtghtsF-Ibnue  Cam*, 
16  Wall..  88.  78  [83  U.  8..  XXI.,  804,  408] ; 
Btrauder  v.  W.  Va..  100  U.  8.,  808,  806  [XXV., 
664.  665]. 

This  section  contemplates  two  sources  of  dti- 
zenship and  two  sources  only:  birth  and  natural- 
ization. The  i>ersons  declared  to  be  dtizens  are 
[1021"A11  persons  bom  or  naturalized  In  the  United 
States  and  subject  to  the  huisdictlon  thereof." 
The  evident  meaning  of  lAese  last  words  is,  not 
merely  subject  in  some  respect  or  d^p:ee  to  the 
jurisdiction  of  the  United  States, but  completely 
subject  to  their  political  itirisdiction  and  owing 
them  direct  and  immediate  allegiance.  And 
the  words  relate  to  the  time  of  birth  ixt  the  one 
case,  as  they  do  to  Uietlme  of  naturalization  ia 
the  other.  Persons  not  thus  subject  to  the  juris- 
diction of  the  United  States  at  Ute  time  of  birth 
cannot  become  so  afterwards,  except  by  being 
naturalized,  either  individually,  as  by  proceed- 
ings under  the  naturalization  Acts,  or  coUect- 
Ivdy,  as  by  the  force  of  a  treaty  by  which  for- 
eini  territory  is  acquired. 

Indians,  bom  within  the  territorial  limits  of 
the  United  States,  members  of  and  owing  im- 
mediate allegiance  to  one  of  the  Indian  Tribes, 
an  alien  though  dependent  power,  although  in 
a  geographical  sense  born  in  the  United  States, 
are  no  more  "  bom  in  the  United  States  and 
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subject  to  the  jurisdiction  thereof,"  vlthln 
meaningof  the  1st  section  of  the  14th  Amend- 
ment, wan  the  children  of  subjects  of  any  fo^ 
elgn  government  bom  within  the  domain  of 
that  government;  or  the  children,  born  witbia 
the  United  States,  of  ambassadors  or  other  pub- 
lic ministers  of  foreign  Nations. 

This  view  Is  confirmed  by  the  2d  section  of 
the  14th  Amendment,  which  provides  that '  'Bep- 
resentatives  shall  be  apportioned  amongthe  sev- 
eral States  according  to  their  respective  num- 
bers, counting  the  whole  number  <A  persons  in 
each  State,  excluding  Indians  not  taxed." 
Slavery  having  been  abolished  and  the  persons 
formerly  held  as  slaves  made  citizens, this  clause 
fixing  the  apportionment  of  representatives  has 
abrogated  so  much  of  the  corresponding  clause 
of  the  original  Constitution  as  counted  only 
three  fifths  of  such  persons.  But  Indians  not 
taxed  are  still  excluded  from  the  count,  for  the 
reason  that  they  are  not  citizens.  Thdr  al>s0' 
lute  exclusion  from  the  basis  of  representation, 
in  which  all  other  persons  ore  now  included,  is 
wholly  inconsistent  with  thdr  being  considered 
dtizens. 

So  the  further  provision  of  the  8d  section  for 
a  proportionate  reduction  of  the  basis  of  the  [lOSl 
representation  of  any  State  in  which  the  right 
to  vote  for  presidential  electors,  represeotativcs 
in  Congress,  or  executive  or  judicial  officers  or 
members  of  the  Legislature  of  a  State.is  denied, 
except  for  partidpatlon  in  rebellion  or  other 
crime,  to  any  of  the  male  inhabitants  of  such 
State,  being  twenty-one  years  of  a;;e  and  dti* 
zens  of  the  united  States,  cannot  applv  to  a  de- 
nial of  the  elective  franchise  to  Indians  not 
taxed,  who  form  no  part  of  the  people  entiUed 
to  representation. 

It  IS  also  worthy  of  remark,  fhat  the  language 
used,  about  the  same  time.by  tiie  very  Congi-css 
which  framed  the  14th  Amendment,  in  Ibe  1st 
section  of  the  Civil  RighU  Act  of  April  0. 1806, 
declaring  who  shall  be  dtizeus  of  the  United 
States,  is  "All  persons  bom  in  the  United  States, 
and  not  subjea  to  any  foreign  power.exduding 
Indians  not  taxed."  14  Stat  at  L.,  27;  R.  S., 
sec.  1993. 

Such  Indians, then,  not  being  citizens  by  birth, 
can  only  become  dtizens  in  the  second  way 
mentioned  In  the  14th  Amendment,  by  bdng 
'  'naturalized  in  the  United  States, "  by  or  under 
some  trea^  or  statute. 

The  action  of  the  political  departments  of  the 
government,  not  only  after  the  proposal  of  the 
Amendment  by  Congress  to  the  States  In  June. 
1866,  but  since  the  Rroclamation  in  July,  1663 
[15  Slat,  at  L.,  708],  of  its  ratification  by  the 
requisite  number  of  States,  accords  with  this 
construction. 

'WliDe  the  Amendment  was  pendinsr  before 
the  Legislatures  of  the  several  States,  Treaties 
containing  provisions  for  the  naturalization  of 
members  of  Indian  Tribes  as  dtizens  of  the 
United  States  were  made  on  July  4.  1866.  with 
the  Delawares,  in  1867  with  various  Tribes  in 
Kansas  and  with  the  Pottawatomles  and,  in 
April.  1868.  with  the  Sioux.  UStat.  atL..794, 
706;  16.Stat  at  L.,  fil8,  682.  6^  687. 

The  Tnnty  of  1867  with  the  Kansas  Indians 
strikingly  illustrates  the  prindple  that  no  one 
can  b^me  a  citizen  of  a  Nation  without  its 
consenl^and  directly  contradicte  the  suppodtlon 
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that  a  mcmtcr  of  an  lodlan  Tribe  can  At  will 
be  alteroateh' a  citizen  of  the  United  Statesond 
a  member  of  the  Tribe. 

That  Treaty  not  only  proTided  for  the  natu- 
[104]  rali^^on  members  of  the  Ottawa,  Miami, 
Peoria  and  other  Tdbes  and  their  f  amiUes,  upon 
their  makine^  declaration,  before  the  District 
Court  of  the  United  States,  of  their  intention  to 
become  citizens,  16  Stat,  at  L.,  S17,  520,  531. 
but  after  reciting  that  some  of  the  Wyandotta, 
who  bad  become  dtizeiu  under  the  treaty  of 
1855,  were  unfitted  for  the  responsibilities  of 
citizenship,  and  enacting  that  a  register  of  the 
whole  people  of  this  Tribe,  resident  in  Kansas 
or  elsewhere,  should  be  taken,  under  the  direc- 
tion of  the  Secretary  of  the  Interior,  showing 
the  names  of  all  who  declare  their  desire  to  be 
and  remain  Indians  and  in  a  tribal  condition, 
and  ol  incompetents  and  orphuu  as  described 
in  the  Treaty  of  1855,  and  that  such  persons 
and  those  om;^  should  thereafter  constitute  the 
Tribe,  it  provided  that  "  No  one  who  has  here- 
tofore consented  to  become  a  citizen,  nor  the 
wife  or  children  of  any  such  person,  shall  be 
allowed  to  become  members  of  the  Tribe.exccpt 
by  the  free  consent  of  the  Tribe  after  its  new 
organization,  and  unless  the  iigent  shall  certify 
that  such  party  is  tiirough  port^or  incapacity, 
unfit  to  continue  in  the  exercise  of  the  respomd- 
bilities  of  citizenship  of  the  United  States,  and 
likely  to  become  a  public  charge."  16  Stat,  at 
L.,  514,  516. 

Since  the  ratification  of  the  14th  Amendment, 
Congress  has  passed  several  Acts  for  naturaliz- 
ing Indians  of  certain  Trib(3S,which  would  have 
been  superfluous  if  they  were  or  might  become, 
without  any  action  of  Uie  government,  citizen' 
of  the  United  States. 

By  the  Act  of  July  16,  1870.  ch.  896,  sec.  10, 
/or  instance,  It  was  provided  that  if  at  any  time 
thereafter  any  of  the  Winnebago  Indians  in  the 
State  of  Minnesota  should  desire  to  become 
citizens  of  the  United  States,  they  should  make 
implication  to  the  District  Court  of  the  United 
States  for  the  Disblct  of  Minnesota  and  in  open 
court  make  the  same  proof  and  take  the  same 
oath  of  allegiance  as  is  provided  by  law  for  the 
naturalization  of  aliens  and  should  also  make 
proof,  to  the  satisfaction  of  the  court,  that  they 
were  sufficiently  intelligent  and  prudent  to  con- 
trol their  affairs  and  Interests;  that  they  had 
adopted  the  habits  of  civilized  Ufe  and  had,  for 
at  least  five  years  before,  been  able  to  support 
themselves  and  their  families;  and  thereupon 
[lOSIth^  should  be  declared  by  the  court  to  be  citi- 
zens of  the  United  States,  the  declaration  entered 
of  record  and  a  certificate  thereof  given  to  the 
applicant;  and  the  Secretary  of  the  Interior, 
upon  preseotation  of  that  certificate,  might  is- 
sue to  them  patents  in  fee  simple,  with  power 
of  alienation,  of  the  lands  already  held  by  them 
in  severalty  and  might  cause  to  be  paid  to  them 
their  proportion  of  the  money  and  effects  of  the 
Tribe  held  in  trust  under  any  treaty  or  law  of 
the  United  States;  and  thereupon  such  persons 
should  cense  to  be  members  of  the  Tribe,  and 
the  lauds  so  patented  to  them  should  be  subject 
to  levy,  taxation  and  sale,  in  like  manner  wiUi 
the  prwcr^  of  other  citizens.  16  Stat,  at  L., 
861.  By  the  Act  of  llamU  8, 1878,  ch.  332,  sec. 
8,  similar  proviMon  was  ?iiodc  for  the  naturali- 
zation of  any  udiilt  membcis  of  the  Miami  Tribe 
in  Kansas,  and  of  Uicir  uiiuur  children.  17  Stul. 
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at  L..  633.  And  the  Act  of  March  8, 1865,  ch. 
127  j;i8  Stat,  at  L.,  C62],  before  referred  to, 
making  corresponding  provision  for  the  natu* 
ralizatton  of  any  of  the  chiefs,warrior8  or  heads 
of  families  of  the  Stockbridge  Indians,  is  re- 
enacted  in  section  2812  of  the  Revised  Statutes. 

The  Act  of  January  25,  1871,  ch.  88,  for  the 
relief  of  the  Stockbridsre  and  Munsee  Indiana 
in  the  State  of  Wisconmn,  provided  that  "  For 
the  purpose  of  determining  the  persons  who  are 
members  of  said  Tribes  and  the  future  relation 
of  each  to  the  Govcmment  of  the  United  States." 
two  rolls  should  be  prepared  under  the  direction 
of  the  Commissioner  of  Indian  Affairs,  signed 
by  the  sachem  and  councilors  of  the  Tribe,  certi- 
fied by  the  person  selected  by  the  commissioner 
to  superintend  the  same,  and  returned  to  the 
commissioner;  the  one,  to  be  denominated  the 
citizen  roll,  of  the  names  of  idl  such  persons  of 
full  age  and  their  families,  "As  signify  their 
desire  to  separate  their  relations  with  said  Tribe 
and  to  become  citizen.'^  of  the  United  States," 
and  the  other,  to  be  denominated  the  Indian 
roll,  of  the  names  of  all  such  "As  desire  to  re- 
tain their  tribal  character  and  continue  imder 
the  core  and  guardianship  of  the  United  States;" 
and  that  those  rolls,  so  made  and  returned, 
should  be  held  as  a  full  surrender  and  rclin- 
quishment,  on  the  part  of  all  those  of  the  first 
class,  of  all  claims  to  be  known  or  considered 
as  members  of  the  Tribe,  or  to  be  intei-ested  in  [106; 
any  provision  made  or  to  be  made  by  the  United 
States  for  Its  benefit,  "And  they  and  their  de- 
scendants shall  thenceforth  be  admitted  to  all 
the  rights  and  privilegcsof  citizens  of  the  United 
States."   16  Stat,  at  L.,  406. 

The  Pennon  Act  exempts  Indian  cMmanta 
'  of  pensions  for  service  in  the  army  or  navy 
'  from  the  obli^tlon  to  take  the  oath  to  support 
the  Constitution  of  the  United  States.   Act  of 
March  8.  1873.  ch.  234,  sec.  28;  17  Stat,  at  L., 
574;  R.  S.,8ec.  4721. 

The  recent  statutes  concerning  homesteads 
are  quite  incon^tent  with  the  theory  tliat  In- 
dians do  or  can  make  themselves  independent 
citizens  by  living  apart  from  their  Tribe.  The 
Act  of  March  3, 1875,  ch.  131.  sec.  15,  allowed 
to  "Any  Indian,  bom  in  the  United  States,  who 
is  the  bead  of  a  family  or  who  has  arrived  at 
the  age  of  twenty-one  years  and  who  has  aban- 
doned or  may  hereafter  abandon  his  tribal  rela- 
tions," the  lienefit  of  the  homestead  Acts,  but 
only  upon  condition  of  his  making  satisfactory 
proof  of  such  abandonment,  under  rules  to  be 
prescribed  by  the  Secretary  of  the  Interior,  and 
further  provided  that  his  title  in  the  homestead 
should  be  absolutely  inalienable  for  five  years 
from  tbe  date  of  the  patent,  and  that  be  should 
be  entitled  to  share  in  ail  annuities,  tribal 
funds,  lands  and  other  property,  as  if  he  had 
maintained  his  tribal  relations.  18  Stat,  at  L. 
420.  And  the  Act  of  March  8,  1884,  ch.  180, 
sec  1,  while  it  allows  Indians  located  on  pub- 
lic lands  to  avail  themselves  of  the  homestead 
laws  as  fully  and  to  the  same  extent  as  mav 
now  be  done  by  citizens  of  the  United  Stales, ' 
provides  that  the  form  and  the  legal  effect  of 
the  putcnt  shall  be  that  the  United  States  does 
and  will  hold  the  laud  for  twenty-five  years  in 
trust  for  the  Indian  making  tbe  entry,  and  his 
widow  and  heirs  and  will  then  convey  it  In  fee 
to  him  or  them.   22  Stat,  at  L.,  96. 

The  national  legislation  has  tended  more  and 
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more  towards  tlic  educntion  and  dvilization  of 
the  Indians,  and  fitting  tbem  to  be  citizens. 
But  the  questioD  whether  any  Indiua  Tribes  or 
any  members  thereof  have  become  so  far  ad- 
vanced in  civilization  that  they  ahonld  be  let  out 
of  the  state  of  pnpilnge  and  admitted  to  the 
privileges  and  responsibilities  of  citizenship,  is  a 
question  to  be  decided  by  the  Nation  whose 
wards  they  are  and  whose  citizens  they  seek  to 
[107]  become;  and  not  by  each  Indian  for  bunself. 

There  is  nothing  in  the  statutes  or  deciHions, 
referred  to  by  counsel,  to  control  the  conclusion 
to  which  we  have  been  brought  by  a  considera- 
tion of  the  language  of  the  l^h  Arooidment. 
and  of  the  condition  of  the  Indians  at  the  time 
of  its  proposal  and  ratification. 

The  Act  of  July  27, 18G8,  ch.  349.  declaring 
the  right  of  expatriation  to  be  a  natural  and  in- 
herent  right  of  all  people,  and  reciting  that  "In 
the  recognition  of  this  principle  this  govern- 
ment has  freely  received  emigrants  from  all  Na- 
tions, and  invested  them  with  the  rights  of  citl- 
senship,"  while  it  affirms  the  of  eveiy 
man  to  expatriate  himself  from  one  country 
contains  nothing  to  enable  him  to  become  a 
ciUzen  of  another,  without  being  naturalized 
under  Its  authority.  16  Stat,  at  £..  fSStS;  R.  8., 
eec.  1999. 

The  proviaiou  of  the  Act  of  Congress  of 
March  8,  1871,  ch.  120,  that "  Hereafter  no  In- 
dian Nation  or  Tribe  within  the  territory  of 
the  United  States  shall  be  acknowledged  or 
recogotzed  as  an  Independent  Nation.  Tribe  or 
power  with  whom  the  United  States  may  con- 
tract by  treaty,"  is  coupled  with  a  provision 
that  the  obligation  of  any  treaty  aln^y  law- 
fully mode  is  not  to  be  toereby  invalidated  or 
Impaired;  and  its  utmost  possible  effect  is  to  re- 
:  the  Indian  Tribes  to  be  dealt  with  for  the 
I  through  the  legislative  and  not  through 
the  treaty  making  power.  16  Stat  at  L.,  Sw; 
R.  8.,  sec  3079. 

In  the  case  of  U.  8.  v.  Mm,  28  Int.  Bev.  Bee., 
419,  decided  by  Judge  Wallace  in  the  District 
Court  of  the  United  States  for  the  Northern 
District  of  New  York,  the  Indian  who  was  held 
to  have  a  right  to  vote  in  1876  was  bom  in  the 
State  of  New  Yoric,  one  of  the  mnnants  ai  a 
Tribe  which  had  ceased  to  eslst  as  a  Tribe  In 
that  State;  and  by  a  statute  of  the  State  it  had 
been  enacted  that  any  native  Indian  might  piu*- 
chase,  take,  bold  and  convey  lands  and,  when- 
ever be  should  have  become  a  freeholder  to  Uie 
value  of  |100,  should  be  liable  to  taxation  and 
to  the  civil  jurisdiction  of  the  courts,  in  the 
same  manner  and  to  the  same  extent  as  a  citi- 
zen. N.  Y.  Stat.  1848,  ch.  87.  The  condition 
r  1081  Tribe  from  which  he  derived  his  origin, 
*-  so  far  as  any  frw^ents  of  it  remained  witnin 
the  State  of  New  York,  resemble  the  condition 
of  those  Indian  Nations  of  which  Mr.  JtuUce 
Johnnon  said  in  Fletcher  v.  Peek,  6  Cranch,  87, 
146,  that  tbey  have  totally  extinguisbed  their  na- 
■tional  fire  and  submitted  tbemMves  to  the  laws 
of  the  States;  and  which  Mf.  JuHiet  McLean 
had  in  view,  when  he  observed  in  Worcetter  v. 
Oa.,  6  Pet.,  616, 680,  that  In  some  of  the  old 
States,  "  Where  small  remnants  of  Tribes  rc- 
.main,  surrounded  by  white  population,  and 
who,  1^  their  reduced  numbers,  had  lost  the 
power  of  self-government,  the  laws  of  the  State 
Dave  been  extended  over  them,  for  the  protection 
•of  their  persons  and  pnq>cr^/'  See,  also,  as 
<««8 


to  the  condition  of  ^dlans  in  Hassachusetti, 
remnants  of  Tribes  never  recognized  by  the 
treaties  or  legislative  or  executive  Acts  of  the 
United  States  as  distinct  political  communities. 
Dantdt^.  Webm^tth,  Idfi  Mass.,  183;  iWfir. 
Webquiih,  129  Has8.,46g;  Mass.  Stat.,  1863, 
184;  1869,  ch.  468. 

The  passages  cited  as  favorable  to  the  plaint- 
iff from  the  opiniODS  delivered  in  Ezparte  Ken- 

g«,  5  Dia.  886,  890,  in  Ex  parte  Beynoide,  S 
ill..  894,  897.  and  in  U.  8.  v.  Orook,  0  IHIL, 
463,  464,  were  obiter  dicta.  The  Gaee^  Reg- 
noldM  was  an  indictment  In  the  Circuit  Ciourtof 
the  United  States  for  the  Western  District  of 
Arkansas  for  a  murder  in  the  Indian  rountry, 
of  which  that  court  had  jurisdiction  if  either 
the  accused  or  the  dead  man  was  not  an  Indian, 
and  was  decided  by  Judge  Parker  in  favor  of 
the  Jurisdiction,  upon  the  ground  that  both  were 
white  men,  and  that,  conceding  the  one  to  be 
an  Indian  by  marriage,  the  other  never  waa  an 
Indian  in  any  sense.  6  Dili,  897,  404.  Each 
of  the  other  two  cases  was  a  writ  of  Aofteo*  ear- 
pue;  and  any  person,  whether  a  citizen  or  not 
unlawfully  restrained  of  his  liberty,  is  eoUtled 
to  that  writ.  Gate  of  the  Hottentot  Verwe,  18 
East,  195;  CaeeofBoeSantot,  3  Brock.,  403; /« 
lie  Koine,  14  How.,  108.  In  Kenyan's  Gate, 
Judge  Parker  held  that  the  court  in  wtilch  the 
prisoner  had  been  convicted  had  no  jurisdiction 
of  the  subject-matter,  because  the  place  of  the 
commission  of  the  act  was  b«^ond  die  territo- 
rial limits  of  its  jurisdiction  and,  m  was  tntlr 
said,  "this  alone  would  be  concluKive  of  this 
case."  fi  Dill.,  890.  In  U.  S.  v.  Oooiohe  Ponca 
Indians  were  discharged  by  Judge  Dundy  be-' 
cause  the  military  officers  who  hdd  them  were 
taking  them  to  the  Indian  territory  by  force  and 
without  any  btwful  authority;  6  Dili..  468;  and 
in  the  case  at  bar,  as  the  record  before  us  shows, 
that  learned  Judge  concurred  in  the  judgment 
below  for  the  defendant. 

The  law  upon  the  question  before  us  has  been 
well  stated  by  .Ivdfje  Deady  in  the  District 
Court  of  the  United  States  for  the  District  of 
Oregon.  Id  giving  Judgment  against  the  plaint- 
iff In  a  case  resembling  the  case  at  bar.  he  said: 
"Bdng  bom  a  member  of  *  an  independent  po- 
litiral community,'  theChinook,he  was  not  bom 
subject  to  the  jurisdiction  of  the  United  States, 
not  bom  in  Its  allegiance."  MoEaj/  v.  Camp- 
bell,  3  Sawy.,  118, 184.  And  In  a  later  case  he 
said:  "But  an  Indian  cannot  make  himself  a 
citizen  of  the  United  States  without  the  consent 
and  co-operation  of  the  Qovemmeut.  The  fact 
tiiat  he  has  abandoned  his  nomadic  life  or  tri- 
twl  relations  and  adopted  the  habits  and  manners 
of  civilized  people,  may  be  a  good  reason  why 
he  should  be  made  a  citizen  of  the  United  States, 
but  does  not  of  itself  make  him  one.  To  be  a 
citizen  of  the  United  States  is  a  political  privi- 
lege which  no  one,  not  born  to,  can  assume 
wmiout  its  consent  In  some  form.  The  Indians 
in  Oregon,  not  being  bora  subject  to  the  juris- 
diction of  the  United  States,  were  not  bom  dtl- 
zeos  thereof,  and  I  am  not  aware  of  any  law  or 
treaty  by  which  any  of  them  have  been  made 
so  since."  U.  S.  V.  Otbome.  6  Sawy.,  406.  409. 

Upon  the  question  whether  any  action  of  a 
State  con  confer  ri«;hta  of  citizenship  on  Indi- 
ans of  a  Tribe  still  recognized  by  the  United 
States  as  retaining  its  tribal  existence,  we  need 
not  tatd  do  not  express  an  oi^ion.  because  the 
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State  of  Nebraska  Is  not  shown  to  have  taken 
any  action  affecting  the  condition  of  this  plaint- 
iff. See,  Chirac  v.  Chirac,  2  Wheat.,  259;  Fd- 
tatcMY.  Blaekamith,  19  How.,360[60U.S.,XV.. 
6841:  V.  8.  V.  ffoaidatf.  8  Wall.,  407,  420  [70 
U.  "B.,  XVin..  182,  186];  U.  S.  t.  jMpS,  94 
U.  8.,  614,  618  [XXIV.,  295,  297]. 

The  plaintiff  not  being  a  citizen  of  the  United 
States  under  the  14th  AmeDdraent  of  the  Coo- 
stitution,  has  been  deprived  of  no  right  secured 
by  the  16th  Amendment,  and  cannot  maintain 
luis  action. 

JudgmcTit  aMrmed. 

TrueoORT.  Tert:  _ 
Jamea  H.  MoEenney,  Qerk,  Sup.Goiizt)  U.  S. 

Mr.  Jutiiee  Harlan*  dissenting: 
[110]  J^i*^  Woods  and  myself  feel  con- 

strained to  express  our  dissent  from  the  iuter- 
pretatiou  which  our  brethren  cive  to  that  clause 
of  the  14th  Amendment  which  provides  that 
"All  persona  bom  or  naturalized  In  the  United 
States  and  subject  to  the  jurisdiction  thereof 
are  citizens  of  the  United  Stutes  md  of  the  State 
wherein  they  reside." 

The  case,  as  presented  by  the  record,  is  this; 
John  Elk,  the  plaintiil  in  error,  is  a  person  of 
the  Indian  race.  He  was  born  within  the  ter- 
ritorial limits  of  the  United  States.  His  parents 
were,  at  the  tiino  of  his  birth,  members  of  one 
of  the  Indian  Tribes  in  this  country.  More 
than  a  year,  however,  prior  to  his  am)lication 
to  be  registered  as  a  voter  in  the  City  of  Omaha, 
he  hutl  (severed  all  relations  with  his  Tribe  and, 
fts  he  alleges,  fully  and  corapletcly  surrendered 
himself  to  the  juri-idlctiou  of  the  United  States. 
Such  burrciiJer  was,  of  course,  involved  in  his 
act  of  becoming,  as  the  demurrer  to  tlie  petition 
admits  that  he  did  become,  a  bonaji^  resident  of 
tlie  State  of  Nebraska.  When  he  applied  in 
1880,  to  be  registered  as  a  voter,  he  possessed, 
ss  is  also  admitted,  the  qualifications  of  age 
and  residence  In  State,  county  and  ward,  re- 
quired for  electors,  by  the  Oonstitiitiou  and 
Siws  of  that  State.  It  is  likewise  conceded  that 
Im  was  entitled  to  be  so  registered  if,  at  the 
time  of  his  application,  he  was  a  citizen  of  the 
United  Stiles;  for  by  the  Constitution  and  laws 
of  Nebraska  every  citizen  of  the  United  States, 
having  tlie  necessary  qualifications  of  age 
and  residence  in  Slate,  county  and  ward,  is  en- 
titled to  vote.  Whether  he  was  such  citizen  is 
the  (question  presented  by  this  writ  of  error. 

It  IS  said  tliat  the  petition  contains  no  aver- 
ment that  Elk  was  taxed  in  the  State  in  which 
be  i-csiUes  or  had  ever  been  treated  by  her  as  a 
citlxeu.  It  is  evident  that  the  court  would  not 
have  held  him  to  be  a  citizen  of  the  United 
States,  even  if  the  petition  had  contained  a  di- 
fect  averment  that  he  was  taxed,  because  its 
Judgment,  in  legal  effect,  is,  thiit,  although  bom 
within  the  tcrritonal  limits  of  the  United  States, 
he  coukl  not,  if  at  his  birth  a  member  of  an  lu- 
ll 11  ]  Tribe,  acquire  national  dtlzenship  by  force 
of  the  14th  Amendment,  but  only  in  pursuance 
of  some  statute  or  treaty  providing  for  his  nat- 
uralization. It  would,  therefore,  seem  unnec- 
essary to  inquire  whether  he  was  taxed  at  the 
time  of  his  application  to  be  registered  as  a 
voter;  for,  if  the  words  "  Ail  persons  born 
•  *  •  in  the  United  States  and  subject  to 
the  Jurisdiction  thereof,"  were  not  intended  to 
embrace  Indians  bom  in  tribal  relations,  but 
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who  subsequently  became  honaMc  residents  of 
the  several  States,  then,  manifestly,  the  legal 
»tatu»  of  such  Indians  is  not  altered  by  Uieuict 
that  they  are  taxed  in  those  States. 

While  denying  that  national  citizenship,  as 
conferred  by  that  Amendment,  necessarily  de- 
pends upon  the  inquiry  whether  the  person 
claiming  it,  is  taxed  in  the  State  of  his  resi- 
dence, or  has  property  therein  from  which  taxes 
may  be  derived,  we  submit  that  the  petition  does 
sumciently  show  that  the  plaintiSis  taxed ,  that 
is,  belongs  to  the  class  which,  by  the  laws  of 
Nebraska,  is  subject  to  taxation.  By  the  Con- 
stitution and  laws  of  Nebraska  all  reu  and  per- 
sonal property.  In  that  State,  are  subject  to  as- 
sessment and  taxation.  Every  person  of  full 
age  and  sound  mind,  being  a  resident  tiiereof, 
is  required  to  list  liis  personal  property  for  tax- 
ation. Const.  Neb.,  art.  9,  sec.  1;  Comp.  Stat, 
of  Neb.,  ch.  77,  pp.  400-1.  Of  these  provisions 
upon  the  subject  of  taxation  this  court  will  take 
judicial  notice.  Qood  pleadingdid  not  require 
that  they  should  be  set  forth,  at  large,  in  the 
petition.   Consequently,  an  averment  Uiat  the 

SlaintiH  Ls  a  citizen  and  hona  fde  resident  of 
[ebraska  implies,  in  law,  that  he  Is  subject  to 
taxation  and  is  taxed  in  tbiit  State.  Further: 
the  plaintiff  has  become  so  far  incorporated  with 
the  moss  of  the  people  of  Nebraslta  that,  being, 
OS  the  petition  avers,  a  citizen  and  resident 
thereof,  he  constitutes  a  part  of  her  militia. 
Comp.  Stat.  Neb.,  ch.  56.  He  may,  being  no 
longer  a  member  of  an  Indian  Tribe,  sue  and 
be  sued  in  her  courts.  And  he  is  counted  in 
every  apportionment  of  representation  in  the 
Legislature;  the  requirement  of  her  Constitu- 
tion l)ciug  tliat  '  'The  Legislature  shall  apportion 
the  Senators  and  Rei)resentatives  accoruinj;  to 
the  number  of  inhabitants,  excluding  Indiana 
not  taxed  and  soldiers  and  officers  of  the  United 
States  Army."   Const.  Neb.,  Art.  8,  sec.  1. 

At  the  aoopUon  of  the  Constitution  there 
wore,  in  niany  of  the  States,  Indians,  not  mem-  ^  1 
hers  of  any  Tribe,  who  constituted  a  part  of  the 
people  for  whose  benefit  the  State  Governments 
were  established.  This  is  apparent  from  that 
clause  of  article  1,  section  S,  which  requires,  in 
the  apportionment  of  representatives  and  direct 
taxes  amon^the  several  States  "according  to 
their  respective  nimibers,"  the  exclusion  of  "In- 
dians not  taxed."  This  implies  that  Uiere  were, 
at  that  time,  in  the  United  States,  Indians  who 
were  taxed,  that  is,  were  subject  to  taxation  b^ 
the  laws  of  the  State  of  which  they  were  resi- 
dents. Indians  not  taxed  were  those  who  held 
tribal  relations  and,  therefore,  were  not  subject 
to  the  authority  of  any  State  and  were  subject 
only  to  the  auuiority  of  the  United  States  un- 
der the  power  conferred  upon  Congress  in  ref- 
erence to  Indian  Tribes  in  this  country.  The 
same  provision  is  preserved  in  the  14th  Amend- 
ment; for,  now,  as  at  tlie  adoption  of  the  Con- 
stitution, Indians  in  the  several  States,  who  are 
tweed  by  llieir  laws,  are  rouuted  in  establishing 
the  basis  of  representation  in  Congress. 

the  Act  of  April  9, 1866,  entitled  "An  Act 
to  Inrotect  all  Persons  In  the  United  States  in 
their  Civil  Rights,  and  Furnish  Means  for  their 
Vindication,"  14  StaL  at  L.,  27,  it  is  provided 
that  "All  persons  born  In  the  United  States 
and  not  subject  to  anv  foreign  power,  exclud- 
ing Indians  not  taxed,  are  hereby  declared  to 
be  citizens  of  the  United  States."  ThU,  so  far 
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u  we  are  swan,  ii  the  first  general  enactment 
making  persons  of  the  Indian  race  citizens  of 
the  United  States.  Numerous  stntutes  and 
treaties  previously  provided  for  all  the  Individ- 
ual members  of  particular  Indian  Tribes,  be- 
coming, In  certain  contingencies,  citizens  of  the 
rnitcd  States.  But  the  Act  of  1800  readied 
Indians  not  io  tribal  relations.  Beyond  ques- 
tion, hy  that  Act,  national  citizenship  was  con- 
ferred directly  upon  all  persons  in  this  country, 
of  whatever  race,  excluding  only  '*  Indians  not 
taxed,"  who  were  born  mthin  the  territorial 
limits  of  the  United  States  and  were  not  subject 
to  any  foreign  power.  Surely,  everyone  must 
admit  that  an  Indian,  residing  in  one  of  the 
States  and  subject  to  taxation  there,  became, 
by  force  alone  of  the  Act  of  1866,  a  citizen  of 
rii»i  United  States,  although  he  may  have  been, 
when  bom,  a  member  ofa  Tribe.  The  exclu- 
sion of  Indians  not  taxed  evinced  a  purpose  to 
include  those  subject  to  taxation  in  the  State  of 
their  residence.  Language  could  not  express 
that  purpose  with  more  distinctness  than  does 
the  Act  of  1866.  Any  doubt  upon  the  subject, 
in  respect  to  persons  of  the  Indian  race  residing 
In  the  United  States  or  Territories,  and  not  mem- 
bers of  a  Tribe,  wHl  be  removed  by  an  exami- 
nation of  the  debates.  In  which  many  distin- 

Siished  statesmen  and  lawyers  participated  In 
e  Senate  of  the  United  States  when  the  Act 
of  1866  was  under  consideration. 

In  the  bill  as  originally  reported  from  the  Ju- 
diciarv  Committee  there  were  no  words  exclud- 
ing "Indians  not  taxed"  from  the  citizenship 
proposed  to  be  granted.  Attention  being  culled 
to  this  fact,  the  friends  of  the  measure  dis- 
claimed any  purpose  to  make  citizens  of  those 
who  were  m  tribal  relations,  with  governments 
of  their  own.  In  order  to  meet  thnt  objection, 
while  conforming  to  the  wishes  of  those  desir- 
ing to  invest  with  citizenship  all  Indians  per- 
manentiy  separated  from  their  Tribes  and  who, 
bv  reason  <a  their  resideoce  away  from  their 
^bes,  constituted  a  part  of  the  people  under 
ttie  jurisdiction  of  the  United  States,  Sir.  Trum- 
bull, who  reported  the  bill,  modified  It  by  in- 
serting the  words  "  excluding  Indians  not 
taxed.  What  was  intended  by  that  modifica- 
tion appears  from  the  following  language  used 
by  him  in  debate: 

"  Of  course  we  cannot  declare  the  wild  Indi- 
ans, who  do  not  recognize  the  Government  of 
the  United  States,  who  are  not  subject  to  our 
laws,  with  whom  we  make  treaties,  who  have 
their  own  laws,  who  have  their  own  regulations, 
whom  we  do  not  Intend  to  interfere  with  or 
punish  for  the  commission  of  crimes  one  upon 
the  other,  to  be  the  subjects  of  the  United  States 
In  the  sense  of  being  atizens.  Tliey  must  In 
excepted.  The  Constitution  of  the  United  States 
excludes  them  from  the  enumeration  of  the 
population  of  the  United  States  when  it  says 
that  Indians  not  taxed  are  to  be  excluded.  It 
has  occurred  to  me  that,  perhaps,  tiie  Amend- 
ment would  meet  the  views  of  all  gentlemen, 
which  used  these  constitutional  words  and  said 
that  all  persons  bom  In  the  United  States,  ex- 
ril4]*^"'^'°'^  Indians  not  taxed  and  not  subject  to 
any  foreign  power,  shall  be  deemed  citizens  of 
the  United  States."  Cong.  Globe,  1st  Sess.,  89th 
Congress,  p.  637. 

In  replying  tu  the  objectioni  urged  by  Mr. 
6fi0 


Hendricks  to  the  bill  even  as  amended.  Senator 
Trumbull  said: 

"Docs  the  Senator  from  Indiana  w,int  the 
wild  roaming  Indians,  not  taxed,  not  subject  to 
our  authority, to  be  citizens  of  the  United  States, 
persons  that  are  not  to  be  counted  in  our  gov- 
ernment? If  he  does  not,  let  him  not  object  to 
this  Amendment  that  brings  In  nen  (only)  (A« 
Indian  when  have  cast  off  his  wild  habilt 

and  tubmitted  to  the  lavu  of  organized  aodety  and 
beeomeaeiUten."  Ihid.,5^. 

The  entire  debate  shows,  with  singular  clear- 
ness indeed, with  absolute  certainty,  uiat  no  Sen- 
ator who  participated  in  it  whether  in  favor  of  or 
in  opposition  to  the  measure,  doubted  that  the 
bill,  OS  passed,  admitted  and  was  intended  to 
admit  to  national  citizenship,  Indluis  who 
abandoned  thehr  tribal  rehttions,  and  becuno 
residents  of  one  of  the  States  or  Territories  with- 
in the  full  jurisdiction  of  tiie  United  States.  It 
was  so  interpreted  by  Preddent  Johnson  who, 
in  his  veto  message,  said: 

"  By  the  lat  section  of  the  bill,  all  persons 
bora  in  the  United  States  and  not  subject  to 
any  foreign  power,  excluding  Indians  not  taxed, 
are  dechvea  to  be  citizens  of  the  United  Sutes. 
This  provision  comprehends  the  Chinese  of  tlie 
Pacific  States,  Indiant  $ulgect  to  taxation,  the 
people  called  Gypsies,  as  well  as  the  entire  race 
designated  as  blacks,  persons  of  color,  negroes, 
mulattoes  and  persons  of  African  blood.  Every 
individual  of  those  races,  born  In  the  United 
States,  Is,  1^  the  bill,  made  a  citizen  of  the 
United  States." 

It  would  seem  manifest,  from  this  brief  re- 
view of  the  history  of  the  Act  of  1860,  that  one 
purpose  of  that  It^slation  was  to  confer  na- 
tional citizenship  upon  a  port  of  the  Indian 
race  in  this  countrv;  such  of  them,  at  least,  as 
resided  hi  one  of  the  States  or  Territories  and 
were  subject  to  taxation  and  other  public  bur- 
dens. And  it  Is  to  be  observed,  that  whoever 
was  Included  within  the  terms  ot  the  grant  con- 
tained fai  that  Act  became  citizens  of  the  United 
States  without  any  record  of  thdr  names  being  r 
made.  The  citizenship  so  conferred  was  nuw 
to  depend  wholly  upon  the  existence  of  the  facts 
which  the  statute  declared  to  be  a  condition 
precedent  to  the  grant  taking  effect. 

At  the  same  session  of  the  Congress  which 
passed  the  Act  of  1866,  the  14th  Amendment 
was  approved  and  submitted  to  the  St^es  for 
adoption.  Those  who  sustained  the  former 
urge  the  adoption  of  the  latter.  An  examina- 
tion of  the  debates  in  Congress,  pending  the 
consideration  of  that  Amendment,  will  show 
that  there  was  no  purpose,  on  the  part  of  those 
who  framed  It  or  of  those  who  sustained  It  by 
their  votes,  to  abondon  tlie  policy  inaogurated 
bv  the  Act  of  1866,  of  admitting  to  national 
citizenship  such  Indians  as  were  separated  from 
their  Tribes,  and  were  residents  of  one  of  the 
States  or  of  one  of  the  Territories,  outside  of 
any  reservation  or  Territory  set  apart  for  the 
exclusive  use  and  occupancy  of  Indian  Tribes. 

Prior  to  the  adoption  of  the  14th  Amendment 
numerous  statutes  were  passed  with  reference 
to  particular  bodies  of  uidtans,  und«  wbidi 
all  of  the  individual  members  of  such  bodies, 
upon  the  dissolution  of  their  tribal  relations  or 
upon  the  division  of  their  lands  derived  from  the 
Cfovernment,  became  or  were  entitied  to  become 
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dtlzens  of  tbe  tTnlted  States  by  force  alone  of 
the  statute,  without  oliserring  any  of  the  forms 
required  by  the  naturalization  laws  in  the  case 
ot  a  foreigner  becoming  a  citizen  of  the  United 
States.  SuchwastheSututeof  March8,188e, 
ff  Stat  at  L.,  849,  relating  to  the  Brothertown 
Indians,  in  the  then  Temtory  of  Wisconsin. 
Congress  consented  that  the  lands  reserved  for 
their  nae  might  be  partitioned  among  the  Indf- 
vtduals  composing  niat  Tribe.  The  Act  required 
the  partition  to  ba  evidenced  by  a  report  and 
map  to  be  tiled  with  the  Secretary  of  the  Inte- 
rior, by  whom  It  should  be  transmitted  to  the 
President;  whereupon,the  Act  proceeded,  "The 
said  Brothertown  Indiana  and  each  and  every 
of  them  shall  then  be  deemed  to  be  and,  from 
that  time  forth,  are  hereby  dedared.to  be.  citl- 
sens  of  tiie  United  States  to  all  intents  and  ptir- 
poses,  and  shall  be  entitled  to  all  the  rients, 
privileges  and  immunities  of  such  citizens,'^  etc 
Similar  legislation  was  enacted  with  reference 
^^'to  the  Stockbridge  Indians.  6  Stat,  at  L., 
646-7.  Legislation  of  this  character  has  an  Im- 
portant bearing  upon  the  present  question,  for 
it  shows  that,  vtior  to  the  adoption  of  the  14tL 
Amendment,  it  bad  often  been  the  policy  of 
Congress  to  admit  persona  of  the  Indian  race  to 
citizenship,  upon  their  ceasing  to  have  tribal  re- 
lations and  without  the  slightest  reference  to 
the  fact  that  they  were  bom  in  tribal  relations. 
It  shows  also  that  the  citizenship  thus  granted 
waa  not,  in  every  instance,  required  to  be  evi- 
denced  by  the  record  of  a  court.  If  it  be  said 
that  the  statutes,  prior  to  1866,  providing  for  the 
■dmission  of  Indians  to  citu»nsblp  required, 
bt  their  execution,  thatarecord  be  made  of  the 
names  of  those  who  thus  acquired  citizenship, 
our  answer  is,  that  it  was  entirely  competent 
for  Con^reflB  to  dispense,  as  it  did  in  the  Act  of 
1866,  with  any  such  record  being  made  in  a 
court  or  in  any  department  of  the  government. 
And  certainly  It  must  be  conceded  that,  except 
in  cases  of  persons  "  naturalized  in  the  United 
States,"  wmch  tduase  refers  tmly  to  those  who 
are  embraced  by  tbe  naturalization  laws  and 
not  to  Indians,  tne  14th  Amendment  does  not 
require  the  citizenship  granted  by  it  to  be  evi- 
denced by  the  record  of  any  court,  nor  of  any 
department  of  the  government.  Such  citizen- 
ship passes  to  the  person,  of  whatever  race,  who 
Is  embraced  by  lis  provisions,  leaving  the  fact 
of  citizenship  to  be  determined,  when  it  shall 
'become  necessary  to  do  so  in  the  course  of  legal 
inquiry,  In  the  same  way  that  questions  as  to 
one's  nativi^,  domicll  <ff  reddence  are  deter- 
mined. 

If  ft  be  also  said  that,  since  the  adoption  of 
tbe  14th  Amendment,  Congress  has  enacted 
statutes  providing  for  the  citizenship  of  Indiana, 
our  answer  Is,  that  Uiose  ^utes  had  reference 
toTribe8,the  members  of  which  could  not,  while 
they  continued  In  tribal  relations,  acquire  the 
citizenship  granted  bv  the  Amendment.  Those 
statutes  md^not  deal  with  individual  Indians 
who  had  severed  their  tribal  connections  and 
were  residents  within  the  States  of  the  Union, 
under  the  complete  jurisdiction  of  the  United 
States. 

There  is  nothing  In  the  history  of  the  adop- 
tion of  the  14th  Amendment  which,  in  our 
iw-.  opinion,  justifies  the  conclusion  that  only  those 
Indians  are  included  in  its  grant  of  oationtd 
dtizeuship  who  were,  at  the  time  of  their  birth, 
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subject  to  the  complete  jurisdiction  of  the  Unit* 
ed  States.  As  already  stated,  according  to  the 
doctrines  of  the  court,  in  this  cose — If  we  do 
not  wholly  misapprehend  the  effect  of  its  d^ 
dsion — the  plaintiff,  if  bom  while  his  parents 
were  members  of  an  Indian  Tribe,  would  not 
be  embraced  by  the  Amendment  even  had  he 
been,  at  the  tints  it  toai  adopted,  a  permanent 
resident  of  one  of  tbe  States,  subject  to  taxation 
and,  in  fact,  paying  property  and  personal 
taxes  to  the  full  extent  required  of  the  white 
race  in  the  same  State. 

When  the  14th  Amendment  was  pending  In 
the  Senate  of  the  United  States,  Mr.  Doouttle 
moved  to  insert  after  the  words  "subject  to  the 
jurisdiction  thereof,"  the  words  "excluding  In* 
dlans  not  taxed."  His  avowed  object  u  so 
amending  the  measure  was  to  exdude,  berond 
all  question,  from  the  proposed  grant  of  dtl- 
zen^p,  tribal  Indians  who — since  they  were, 
in  a  sense,  subject  to  the  jurisdiction  of  the 
United  States— might  be  rej^arded  as  embraced 
in  the  grant.  The  proposition  was  opposed  by 
Mr.  Trumbull  and  other  friends  of  the  proposed 
constitutional  Amendment  upon  the  ground  that 
tbe  words  "  Indians  not  taxed  "  mij^t  be  mts> 
construed  and,  also,  because  those  words  were 
unnecessary.  In  that  the  phrase  "subject  to  the 
jurisdiction  thereof  "  embraced  only  those  who 
were  subject  to  tbe  complete  jurisdiction  of  the 
United  States,  which  could  not  be  properly  said 
of  Indians  In  tribal  relations.  But  it  was  dls- 
tincUy  announced  by  the  friends  of  the  measure, 
that  they  Intended  to  include  In  the  grant  of 
national  citizenship  Indians  who  were  within 
the  jurisdiction  of  the  States  and  subject  to  their 
laws,  because  such  Indiana  would  be  completely 
under  the  Jurisdiction  of  the  United  States. 
Said  Mr.  Trumbull:  "It  is  only  those  who 
come  completely  within  our  jurisdiction,  who 
are  subject  to  our  laws,  that  we  think  of  mak- 
ing citizens;  and  there  can  be  no  objection  to 
the  proposition  that  audi  persons  should  be 
citizens.^  Congress.  Globe,  pt.4,  IsL  sess.,  89th 
Cong.,  pp.  2890-380S.  Alluding  to  the  phrase 
"  lodians  not  taxed,"  he  remarked  that  the  Ian- 
guige  of  the  proposed  constitutional  Amend- 
ment waa  better  than  that  of  the  Act  of  1869^118] 
passed  at  the  same  session.   He  observed: 

"  There  Is  a  difflculQr  about  the  words  *  In- 
diana not  tamd.'  Perhaps  one  of  the  reasons 
why  I  think  bo  is  because  of  tiie  persistency 
with  which  the  Senator  from  Indiana  hlmseu 
insisted  that  the  phrase  *  Indians  not  taxed,'  the 
verv  words  which  the  Senator  from  Wisconsin 
wishes  to  insert  here,  would  exclude  eveiy- 
body  that  did  not  pay  a  tax;  that  that  was  the 
meuilng  of  it;  we  must  talu  it  literally.  The 
SenatOT  from  Maryland  did  not  agree  to  that 
nor  did  I;  bat  If  the  Senator  from  Indiana  was 
right,  it  would  receive  a  construction  which,  I 
am  sure,  tbe  Senator  from  Wisconsin  would 
not  be  for,  for  if  these  Indiana  come  within  our 
limits  and  within  our  jurisdiction  and  are  civ- 
ilized, he  would  just  as  soon  make  a  citizen  of 
ir  Indian  as  of  the  rich  Indian."  lUd., 


A  careful  examination  of  all  that  was  said 
by  Senators  and  Representatives,  pending  tbe 
consideration  by  Congress  of  the  14th  Amend- 
ment, justifies  us  in  sajdng  that  everyone  who 
participated  in  the  debates,  whether  for  or 
against  the  Amendment  believed  that  Ui  the 
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fonn  In  which  it  was  approved  by  Congress  it 
granted  and  was  intcuded  to  grant  national  cit- 
ucnshlp  to  every  person  of  the  Indian  race  in 
this  country  who  was  unconnected  with  any 
Trilie  and  who  resided,  in  good  faith,  outside 
of  Indian  reservations  and  within  one  of  the 
States  or  Territories  of  the  Union.  This  fact 
is,  we  think,  entitled  to  great  weight  in  deter- 
mining the  meaning  ana  scope  of  the  Amend- 
ment.   LWiographic  Go.  v.  Sarony  [ante,  849]. 

In  this  connection  we  refer  to  an  elaborate 
report  made  by  Hr.  Cupenter,  to  the  Senate  of 
the  United  States,  in  behalf  of  its  judiciary 
committee,  on  the  14th  of  December,  1870.  The 
report  wa.s  made  in  obedience  to  an  instruction 
to  inquire  as  to  the  eSect  of  the  14th  Amend- 
ment upon  the  Treaties  which  the  United  States 
had  with  various  Indian  Tribes  of  the  country. 
The  report  says:  "  For  these  reasons  your  com- 
mittee do  not  hesitate  to  say  that  the  Indian 
Tribes  witldn  tlie  limits  of  the  United  Stales, 
and  the  individuals,  members  of  such  Tril)es, 
while  they  adhere  to  and  form  a  part  of  the 
Tribes  to  which  they  belong,  are  not,  within 
ri  ifli  meaning  of  the  14th  Amendment, '  subject 
^  ^  to  the  jurisdiction  ■  of  the  United  Stotes;  and, 
therefore,  that  «ueh  Indians  have  not  become 
citizens  of  the  United  States  by  virtue  of  that 
Amendment;  and,  if  your  committee  are  cor- 
rect in  this  concluMon,  it  follows  that  the  Trea- 
ties heretofore  made  between  the  United  States 
and  the  Indian  Tribes  are  not  annulled  b^  tliat 
Amendment."  The  report  closes  with  this  sig- 
nificant language:  "It  is  pertinent  to  say,  in 
concluding  this  report,  that  troiity  relations  can 
properly  exist  with  Indian  Tribes  or  Nations 
only,  and  that,  when  the  memiera  ef  any  InSian 
TWm  oftB  teattered,  i/tcy  are  merged  in  the  num 
^  our  people  and  become  equally  tuigeet  to  tite 
futitdietkm  of  the  United  Statet. 

The  question  t)efore  us  has  been  examined 
by  a  writer  upon  constitutional  law  whose  views 
are  entitled  to  great  respect  Ju^e  Cooley,  re- 
ferring to  the  definition  of  national  citizenship 
as  contained  In  the  14th  Amendment,  savs: 

"  By  tlie  express  terms  of  the  Amenament, 
posons  of  fomgn  birth  who  have  never  re- 
nounced the  allegiance  to  which  they  were 
bom,  though  they  may  have  a  residence  in  this 
country,  more  or  less  permanent,  for  business, 
instruction  or  pleasure,  are  not  citizens.  Nei- 
ther are  the  aboriginal  inhabitants  of  the  coun- 
try citizens,  so  long  ss  they  preserve  their  tribal 
relations  and  recognize  uie  headship  of  their 
chie&.  notwithstanding  that,  as  against  the  ac- 
tion of  our  own  people,  they  are  under  the  pro- 
tection of  the  laws  and  may  be  said  to  owe  a 

aualified  allegiance  to  the  government.  When 
ving  within  territory  over  which  the  laws, 
either  state  or  territorial,  are  extended,  they  are 
protected  by  and  at  the  same  time  held  amen- 
able to  those  laws  in  all  their  intercourse  with 
the  body  politic  and  with  the  individuals  com- 
posing ft;  but  they  are  also,  as  a  guati  foreign 
people,  regarded  as  being  under  the  direction 
and  tutelage  of  the  General  Government  and 
subjected  to  peculiar  regulations  as  dependent 
communities.  They  are  '  subject  to  the  juris- 
diction '  of  the  United  States  only  in  a  much 
<iualifled  sense;  and  it  would  be  obviously  in- 
connstent  with  the  semi-Independent  character 
of  luch  ft  Tribe  and  with  the  obedience  they  are 
expected  to  render  to  their  tribal  head,  that  th^ 
M2 


should  be  vested  with  the  complete  rights,  or, 
on  the  other  band,  subjected  to  the  full  reipoD-  r ,  qai 
sibilities  of  American  citizens.   It  would  not,^  *^ 
for  a  moment,  be  contended  that  such  was  the 
effect  of  this  Amendment. 

When,  however,  the  tribal  relations  are  dis- 
solved, when  the  headship  of  the  chief  or  the 
authority  of  the  Tribe  is  no  longer  recognized, 
and  the  individual  Indian,  tttming  his  back 
upon  his  former  mode  of  life,  makes  himself  a 
member  of  the  civilized  conunxmity.  the  case  is 
wholly  altered.  He  then  no  longer  acknowl- 
edges a  divided  allegiuice;  he  joins  himself  to 
the  body  politic;  he  frives  evidence  of  his  pur- 
pose to  adopt  the  habits  and  customs  of  civil- 
ized life;  and  as  his  case  Is  then  within  the 
terms  of  this  Amendment,  it  would  seem  that 
his  right  to  protection,  in  person,  property  and 
privilege,  must  be  as  complete  as  the  alle^ance 
to  the  government  to  which  he  must  then  be 
held;  as  complete.  In  short,  as  that  of  any  other 
native  bom  inhabitant"  2  Story,  Const,  Cool- 
ey's  ed.,  sec.  1933,  p.  654. 

To  the  same  effect  are  Ex  parte  Kenyon,^  Dill., 
890;  Ex  parte  Reynolda.  Id.,  897:  U.  8.Y.  Orook, 
Id.,  454;  V.  8,  v.  Elm,  Dist.  Ct  U.  S. .Northern 
District  of  New  York,  28  Int.  Rev.  Rec,  419. 

It  seems  to  us  that  the  14tb  Amendment,  in 
so  far  as  it  was  intended  to  confer  national  cit- 
izenship upon  persons  of  the  ludlau  race,  li 
robbed  of  its  vital  force  by  a  construction  which 
excludes  from  such  citizenship  Uiose  who, 
although  bom  in  tribal  relations,  are  within 
the  complete  jurisdiction  of  tbe  United  States. 
There  were  In  some  of  our  Steles  and  Terri- 
tories, at  the  tinu  the  Amendment  was  sub- 
mitted Conness,  many  Indians  who  had  fin- 
ally left  their  Tribes  and  come  within  the  com- 
plcte  jurisdiction  of  the  United  Stetes.  They 
were  as  fully  prepared  for  citizenship  as  were 
or  are  vast  numbers  of  the  white  and  colored 
races  in  the  same  localities.  Is  it  conceivable 
that  the  stetesmen  who  framed,  the  Congress 
which  submitted  and  the  People  wlio  adopted 
that  Amendment  intended  to  confer  citizenship, 
national  and  state,  upon  the  entire  population  in 
this  country  of  African  descent,  the  larger  port 
of  which  was  shortly  before  held  in  slavery, 
and,  by  the  same  constitutional  provision  to  ex- 
clude from  such  citizenship  Indians  who  hadriji] 
never  been  in  slavery  and  who,  b^  becoming  *- 
bona  fide  residents  of  States  and  Territories  with- 
in the  complete  jurisdiction  of  the  United  States, 
had  evinced  a  punxse  .to  abandon  their  former 
mode  of  life  and  become  a  part  of  the  Fettle 
of  the  United  States?  If  this  question  be  an- 
swered in  the  ne^tive,  as  we  think  It  must  be, 
then  we  are  justified  in  withholding  our  assent 
to  the  doctrine  which  excludes  the  plaintiff  from 
the  body  of  citizens  of  the  United  States  upon 
the  ground  that  his  parents  were,  when  he  was 
born,  members  of  an  Indian  Tribe.  For  tf  be 
can  be  excluded  upon  any  such  gr^jund,  it  must 
necessarily  follow  that  the  14th  Ajnendment  did 
not  grant  citizenship  even  to  Indians  who,  al- 
though bom  In  tribal  rdations,  were,  at  its 
adoption,  severed  from  their  Tribes,  and  sub- 
ject to  the  complete  jurisdiction,  as  well  of  the 
United  States  as  of  the  State  or  Territory  In 
which  tluiy  resided. 

Our  breUuen,  it  aeems  to  us,  construe  the  14ih 
Amendment  as  if  it  read:  "  All  persons  bon 
subject  to  the  jurisdiction     or  naturalized  is 
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the  United  States  are  dtizens  of  the  United 
States  and  of  the  State  in  which  they  reside; " 
whereas,  the  Amendment,  as  It  is,  Implies  In  re- 
spect of  persooa  bom  in  this  country,  that  they 
may  claim  the  rights  of  national  citizenship 
from  and  after  the  moment  they  become  sub- 
ject to  the  complete  jurisdiction  of  the  United 
States.  Tbis  would  not  include  the  children, 
born  in  this  country,  of  a  forei^  minister, 
for  the  reason  that,  under  the  fiction  of  extra- 
territoriality as  recognized  by  international  law, 
such  minister,  though  actually  In  a  forelon 
country,  is  considered  still  to  remain  within  the 
territory  of  his  own  State,  and,  consequently, 
he  continues  "  Subject  to  the  laws  of  his  own 
country,  both  with  respect  to  his  personal  atatiu 
and  his  rights  of  pro(>erty;  and  bis  children, 
though  born  In  a  foreign  country,  are  consid- 
ered as  natives."  Hallcck,  Xntemat.  L.,  ch.  10, 
•ec  13.  Nor  was  plaintiff  born  without  the 
jurisdiction  of  the  United  States  In  the  same 
sense  that  the  subject  of  a  foreign  State,  bom 
witiiln  the  territory  of  that  State,  mav  be  said 
to  have  been  bom  without  Uie  jurisalction  of 
our  government.  For,  according  to  the  decls- 
r.aoi'on  in  Cherokee  Nation  v.  Qa..  6  Pet,  17,  the 
*^  Tril)e.  of  which  the  parents  of  plaintift  were 
members,  was  not  a  foreign  State,  In  the  sense 
of  tlie  Constitution,  but  a  domestic,  dependent 
people,  in  a  state  of  pupilage,  and  so  complete- 
ly under  the  sovereignty  and  dominion  of  the 
United  Stute^  that  any  attempt  to  acquire  their 
lands  or  to  form  a  political  cont^ction  with 
them  would  be  considered  an  invasion  of  our 
territory  and  an  act  ot  hwtUity.  They  occu- 
pied territory  which  the  court,  hi  that  case, 
said  composed  a  part  of  the  United  States,  the 
title  to  which  this  NaUon  asserted  independout 
of  their  will.  "  In  all  our  intercourse  with  for- 
eign Nations,"  said  C/iief  JusUee  Marshall  in 
the  same  case,  "  in  our  commercial  regulations, 
in  anv  attempt  at  intercourse  between  Indians 
and  foreign  Nations,  they  are  considered  as 
within  the  jurisdictional  limits  of  the  United 
States,  subject  to  many  (tf  those  restraints  which 
are  imposed  upon  our  citizens,  *  *  •  They 
look  to  our  government  for  protection;  rely  up- 
on its  kindness  and  its  power;  appeal  to  it  for  re- 
lief to  their  wants;  and  address  the  President 
as  their  Great  Father."  And,  again,  in  U.  S. 
V.  Bogera,  4  How.,  673,  this  court,  speaking  by 
Clti^Juetiee  Taney,  said  that  it  "  Was  too  firm- 
ly and  clearly  established  to  admit  of  dispute 
uiat  the  Indian  Trib^,  residing  within  the  ter- 
ritorial limits  of  the  United  States,  are  subject 
to  their  authority."  l%e  GJicroltee  Tobacco,  11 
WuU.,  616  [78  tf.  S„  XX..  227]. 

Bom,  therefore,  in  the  territory,  under  the 
domiuion  and  within  the  jurisdictional  limits  of 
the  United  States,  plalntiir  has  acquired,  as  was 
his  undoubted  right,  a  residence  lo  one  of  the 
States,  with  her  consent,  and  is  subject  to  tax- 
ation and  to  all  other  burdens  impwed  by  her 
upon  residents  of  every  race.  If  he  did  not  ac- 
quire national  citizenship  on  abandoning  his 
Tribe  and  becoming  subject  by  residence  in  one 
of  the  Sbitcs  to  the  complete  jurisdiction  of  the 
United  Sbites,  then  the  14th  Amendment  has 
wholly  failed  to  accomplish,  in  respect  of  the 
Indian  race,  what  we  tmnk  was  intended  by  it; 
and  there  Is  still  in  this  oountiy  a  despised  and 
Rdected  class  <tf  penuos,  with  no  nationality 
whoever;  who,  nun  In  our  territory,  owing 
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no  allegiance  to  any  foreign  power,  and  sub 
ject,  as  residents  of  the  Slates,  to  all  the  l>ur^r«o9i 
dens  of  government,  are  yet  not  members  of  E'*^-' 
any  political  communis  nor  entitled  to  any  td 
the  nghts,  privileges  <a  ImiTHi"itiw  <tf  cltizem 
of  the  United  States. 
True  oopf.  Test: 

James  H.  HoKeon^,  Clerk,  Sup.  Court,  V.  S. 


BEATRICE  MOHAN,  Widow  In  Community 
and  Tutrix  of  the  Minor  Heirs  of  iosaea. 
CooFEB,  Deceased,  Plff.  in  Err., 

V. 

CITY  OP  NEW  ORLEANS. 

(Bee  fl.  C  BepoiteriB  ed.,  69-78.) 

Oi^f  ordinance  impoeing  tax  on  teno-ioatt — reg- 
vkUion  of  commerce — taxea  on  teateU. 

1.  The  ordlnaooe  of  the  Cltv  of  New  Orleans,  Im- 
posing B  Ucenae  tax  oo  tow-boats  runnlnff  to  and 
from  the  Oulf  of  Mexico,  Is  a  reffulation  of  com- 
merce among  the  8tat««  and,  therefore,  contrary  to 
article  1,  BeoBon  8,  part  8,  of  the  Conatitutloa  of  the 
United  states,  ana  Is  void. 

&  When  a  taw  of  a  State  Imposes  a  tax,  under 
such  olroumstances  and  with  Buoh  effect  as  to  con- 
stitute it  a  r^ulation  of  oommeroe,  either  foreign 
or  interstate.  It  Is  void. 

8.  Tessels  engaged  In  for^gn  or  Interstate  oom- 
meroe and  dulr  enrolled  and  licensed  under  the 
Acts  of  OongresB  may  be  taxed  \>j  state  authoiftr 
as  property;  provided  the  tax  Ds  not  a  tonnage 
du^.tstenedonlyattbeport  of  cegistrr,  and  tiie 
vsaw  Is  valued  as  other  propertar  IB  tba  Ratsh 

[N0.88J 

BubmmtdApr.  IS,  JS84.  jUeidrnt  JBTm.  9,  084. 

F ERROR  to  the  Satveme  Oonrt  of  the  Stata 
of  Louisiana. 
The  history  and  facts  oi  tiw  case  ai^tear  In  dw 
opinion  of  the  court. 
Mr,  J.  R.  Beckwltht  for  plaintiff  In  error: 
Cooper  bad  complied  with  all  the  laws  of  the 
Unitea  States  and  could  lawfully  embark  in 
towing  seagoing  vessels,  without  hindrance 
from  any  state  or  municipal  authority. 

SinnotY.  Davenport,  and  Fbeterr.  Davenport, 
33  How.,  337,  244(68  U.  S.,  XVL.  243,  348). 

Mem$.  S.  P.  Blue  and  O.  F.  BiiA*  fw 
defendant  In  enw: 

The  license  tax  sued  for  linotarwulation  of 
commerce  and  is  not  InhiUted  hy  we  Federal 
Constitution, 

Steamboats,  ships,  ferry-boats,  etc ,  are  liable 
to  taxation,  as  property  at  their  home  ports. 
St.  Jotevh  V.  SaviUe,  89  Mo.,  460 ;  Mintum  v. 
Have,  2  Cal.,  690 :  Neui  Albany  v.  Meekin,  8 
Ind..481:  J&rwnv.i^rAam,  16  Wall.,  473(88 
U.  S.,  XXL,  808);  Wilkgfv.  FOein,  19  III., 
160  :  Save  r.  Bteamahip  Co.,  17  How..  696  (68 
U.  S.,  XV.,  264) ;  Boyt  v.  Comr*.,  28  N.  Y., 
224 ;  FwpU  T.  Oomre.,  48  Barb.,  167 ;  BatOey. 
Mobile,^  Ala.,  284. 

State  taxation  of  ships  Is  valid.  Bondt  T. 
Stot«,8CUa,  U;  Btait  t.  CHwMn,  4  RIcb., 
286. 

A  State  may  impose  a  tax  on  the  capital  in- 
vested by  its  otizens  In  steamboats,  aifhou^ 


Note.— Power  o/  ConqrtM  to  tvffuloto  oommenex 
state  Ummss;  Vti^<48t^Jb»Jaaemm^x^  See 
note  to  Olbboos  v.  Ogdeo, MU.8.  t»  Wheat),  1 :  and 
nets  to  Brown  v.  Harrhuid.  a  U.  S.  OS  Wheat,)*  ua. 
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they  are  employed  in  commerce  between  the 
States.  Perry  v.  Torrcnee,  8  Ohio,  521 ;  People 
T.  Comra.  (^pra). 

Everytiung  which,  either  directly  or  indi- 
rectlT,  operates  on  trade  is  not  to  be  taken  as  a 
legulatlon  of  trade. 

"A  state  tax  on  teiegnph  companies  la  valid. " 

We^em  JTnun  m  <h.  v.  Richmond,  26 
Gratt.,  1. 

"  A  tax  on  the  ^ross  receipts  of  ao  express 
company,  engaged  in  carrying  articles  between 
tlie  States,  is  valid." 

Stntthatn  Exp.  Co.  v.  Hood,  19  Rich.,  60; 
WaleoUt.  People,  17  Mich.,  68  ;  NaVian  v.  La., 
8  How..  78 ;  Woodruff -v.  Fttrham,  8  Wall.,  123 
(76  U.  S.,  XIX.,  882) ;  Burr.  Tax.,  165  ;  People 
V.  Thui-ber,  13  III.,  554;  Start  t.  Comn.,  86 
Ind.,267;  CAiYcergv.  Pajpfo,  11  Mich.,  43  ;  09- 
borm  V.  MobiU,  16  Wall.,  479  (83  U.  8.,  XXI., 
470) ;  a.  a.  44  Ala..  493 ;  Soutliam  Em.  Oo.  T. 
M^^^or,  etc.,  49  AK,  401;  Speer  t.  (W,  28 
Oratt.  986. 

"  The  enrollment  and  licensing  of  a  vessel 
confer  on  it  no  immunity  from  the  valid  laws 
of  a  State." 

Baker -v.  Wite,  16  Gratt.,  189;  Smith  v.  State, 
18  How.,  71  (69  U.  6.,  XV.,  269);  Ifiewport  v. 
Taylor,  16B.  Mon.,699  ;  8.  a.lBlack.  608(66 
U.  8.,  XVII.,  191)! 

' '  A  state  may  tax  or  prohibit  a  business  which 
is  taxed  by  Coagrcss,  for  the  power  of  taxation 
is  concurrent."  JRfrocorv.  Oommonw.,  6  Wall, 
476  (72  U.  8..  XVIIL.  60S} ;  But.  Tax..  148. 


Jtfr.  Juetiee  Matthews  delivered  the  opiD- 
lon  of  the  court : 

The  City  of  New  Orleans  was  authorized  by 
a  law  of  the  State.  Acts  Extra  Session,  1870,  p. 
87,  sec.  12,  for  the  purposes  of  the  Act,  "  To 
levy,  impose  and  collect  a  license  upon  all  per- 
sons puTBuinff  any  trade,  profession  or  calling, 
and  to  provide  for  its  collection  ;  and  said  li- 
cense snail  not  be  construed  to  be  a  tax  on 
property." 

The  same  Act,  sec  21,  provides  that  "  All  li- 
censes imposed  bv  the  (Sty.  not  paid  on  the  81st 
day  of  July,  shall  be  seizable,  after  thirty  days' 
puolication  in  the  official  Journal."  in  certaio 
courts  of  record  In  the  City;  "and  upon  the 
prayer  of  the  City,  through  its  proper  represent- 
atives, any  court  of  competent  jurisdiction 
shall  enjoin  the  said  person  or  persons  so  liable 
to  pay  a  license  tax,  and  who  shall  refuse  or 
neglect  to  pay  the  same,  from  continuing  to 
carnr  on  such  buriness  or  pnrfesrion  UDul  he 
shall  have  peid  Uie  same  and  all  costs  and 
charges  for  the  recovery  and  enforcement  of  the 
claim  therefor." 

The  council  of  the  (Sty  of  New  Orleans 
passed  an  ordinance  "  To  establish  the  rate  of 
rorni  u<^°ses  for  professions,  callings  and  other  busi- 
L^"^  ness  for  the  year  1880,"  which  assessed  and  di- 
rected to  be  collected  the  sums  ^Mcially  set 
forth,  among  others : 

"  Sec.  89.  Every  member  of  a  Ann  or  com- 
pany, every  agency,  person  or  corporation, 
owning  and  running  tow-boats  to  and  from  the 
Outf  of  Mexico,  $600. 

Evoy  member  of  a  firm  or  company,  every 
agent,  person  or  corporation,  owning  and  run- 
mng  joD  boats  within  the  ooiporate  limits.  |S0." 

Joseph  Cooper  was  the  owner  of  two  steam 
propellers,  each  measuring  c  nr  one  hundred 
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tons,  duly  enrolled  and  licensed  at  the  Port  of 
New  Orleans,  under  the  laws  of  the  United 
States,  to  be  employed  In  the  coasting  trade,  and 
employed  them  as  tow-boats  In  taking  vesseU 
from  the  sea  up  the  river  to  New  Orinna  and 
from  that  port  to  the  sea. 

The  City  of  New  Orleans  brought  its  action 
against  him  in  the  Third  District  Court  for  the 
Parish  of  Orleans  to  recover  the  license  tax 
under  the  ordinance,  and  obtained  a  judgment 
in  its  favor,  which,  on  appeal,  was  amrmed  by 
the  Supreme  Court  of  the  State. 

The  defoise  relied  on  and  overruled  was  that 
the  ordinance  imposing  the  license  tax  was  a 
regulation  of  commerce  among  the  States  and. 
therefore,  contrary  to  article  1.  section  8,  par^ 
agraph  8  of  the  Constitution  of  the  Dmted 
States  and  void. 

Whether  the  Supreme  Court  of  Louisiana 
erred  in  overruling  that  defense  is  the  single 
question  presented  for  our  consideration. 

In  the  case  of  Sinnot  v.  Iktoenport,  23  How., 
227[68  U.  8.,  XVI.,  248],  It  was  decided  thata 
law  of  Alabama  requiring  owners  of  steamboats 
navigating  the  waters  of  the  State,  before  such 
boat  shall  leave  the  Port  of  Mobile,  to  file  a 
statement  In  writing  in  the  office  of  Uie  probata 
judge  of  the  county,  setting  forth  the  name  of 
the  vess^,  the  name,  place  of  residence  and  the 
interest  of  each  owner  in  the  vessel,  under  a 
penalty  for  non-compliance,  as  applied  to  a  ves-  rj^] 
sel  which  had  taken  out  a  license  and  was  duly 
enrolled  under  the  Act  of  (Congress  for  cArrving 
on  the  coasting  trade  and  plied  between  New 
Orleans  and  the  Cities  of  Montgomery  and  We- 
tumpka,  in  Alabama,  was  in  conflict  with  the 
Act  of  Congress  and  was,  therefore,  unconstitu- 
tional and  void. 

Mr.  jMtiee  Nelson,  delivering  the  opinion  of 
the  court,  p.  243  [247],  said : 

"The  whole  commercial  marine  of  the  coun- 
try is  placed  by  the  Constitution  under  the  reg- 
ulation of  Congress,  and  all  laws  passed  by  that 
body,  in  the  regulation  of  navigation  and  trade, 
whether  foreign  or  coastwise,  is  therefore  but 
the  exercise  m  an  undisputed  power.  When, 
therefore,  an  Act  of  the  begislature  of  a  State 
prescribes  a  regulation  of  the  subject,  repug- 
nant to  and  Inconsistent  with  the  regulation  of 
Congress,  the  state  law  must  give  way ;  and 
this,  without  regard  to  the  source  of  power 
whence  the  State  Legislature  derived  its  enact- 
ment." 

And,  repeating  what  was  said  in  GibboM  v. 
CMm.  9  Wheat.  810-214,  as  to  the  force  and 
effect  of  the  Act  of  (Congress  providing  for  the 
enrollment  and  license  of  vessels  engaged  in  the 
coasting  trade  and  of  the  license  Itself  when  la- 
sued,  Mr.  Juttiee  Nelson  said: 

' '  These  are  the  guards  and  restraints  and  the 
only  guards  and  restraints  which  Congress  has 
seen  fit  to  annex  to  the  privileges  of  ships  and 
vessels  engaged  in  the  coasUng  trade,  and  upon 
a  compliance  with  which,  as  we  have  seen,  as 
full  and  comply  authority  Is  conferred  b^  the 
license  to  carry  on  the  trade  as  Congress  is  ca- 
pable of  conferring." 

The  Act  of  the  Legislature  of  Alabama  in 
that  case  was  declared  void  on  the  single  and 
distinct  ground  that  it  imposed  another  and  an 
additional  condition  to  the  privilege  of  cairy- 
ing  on  this  trade  within  her  waters. 

Immediately  following  that  case,  argued  end 
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decided  at  the  same  time,  was  thai  of  Fotter  v. 
Ha^enport,  2S  How  344  [08U.  8.,  XVI..  248]. 

It  differed  from  the  former  in  this  respect 
only,  that  the  vessel  seized  for  non-compliance 
with  the  law  of  Alabama  was  engaged  in  light- 
ering goods  from  and  to  vessels  anchored  in  the 
lower  Bay  of  Mobile  and  the  wharves  of  the 
City,  and  in  towing  vessels  anchored  there  to 
[73]ana  from  the  City,  and  in  some  instances,  tow- 
ing the  same  beyond  the  outer  bar  of  the  Bay 
and  into  the  Qulf  to  the  distance  of  several 
miles,  but  was  duly  enrolled  and  licensed  to 
carry  on  the  coasUng  trade  while  engaged  la 
thisbusincss.  Jfr.  Jtuft'M  Nelson,  delivering  the 
opinion  of  the  court,  said: 

"  Itis  quite  apparent,  from  the  facts  admitted 
In  the  case,  that  the  steamboat  was  employed 
Id  aid  of  vessels  engaged  in  the  foreign  or  coast- 
wise trade  and  commerce  of  the  United  States, 
either  in  the  delivery  of  their  cargoes,  or  in 
towing  tlie  vessels  tiicmselves  to  the  Port  of 
Mobile.  Tlie  chiiractcr  of  the  navigation  and 
business  ia  which  it  was  employed  cannot  be 
distinguished  from  thnt  in  which  the  vessels  it 
towed  or  unloaded  were  engaged.  The  light- 
ering or  towing  was  but  the  prolongation  of 
the  voyage  of  the  vessels  ossisted  to  meir  port 
of  destmation." 

The  present  case  would  seem  to  fall  directly 
within  the  rule  of  these  decisions,  unluss  the 
fact  tlmt  the  ordinance  of  the  City  of  New  Or- 
leans is  the  exercise  of  the  taxing  power  of  the 
State,  can  be  supposed  to  make  a  material  dif- 
ference. 

But  since  the  case  of  Brown  v.  Md.,  12 
Wlieat.,  419,  It  has  been  r^Katedly  decided  by 
this  court,  that  when  a  law  of  a  State  imposes 
a  tax,  under  such  circumstances  and  with  such 
effect  as  to  constitute  it  a  regulation  of  com- 
merce, either  foreign  or  interstate,  it  ia  void  on 
that  account.    Tel.  Go.  v.  2a.rw*,  105  U.  S.,  400 
fXXVI..  1067],  and  cases  there  cited.   In  the 
StaUFrei'jht  Tax  Cases,  15  Wall.,  333-276  [82 
U.  8.,  XXI.,  14&-163],  it  was  said  that  it  could 
oot  make  any  diffmnce  that  the  legislative  pur- 
pose was  to  raise  monev  for  the  support  of  the 
-State  Qovemment  ana  not  to  regulate  tmns- 
XK>rtation:  that  it  was  not  the  purpose  of  the 
law,  but  its  effect,  which  was  to  be  considered. 
The  fundamental  proposition  on  the  subject 
~wa8  expressed  by  Mr.  Jmtiee  Miller,  delivering 
"Che  opinion  of  the  court  in  Orandall  v.  JVeti.,  6 
"Wall.,  35-45  [78  U.  S.,  XVIU.,  746-747],  in 
'this  comprehensive  language:    "  The  question 
•of  the  taxing  power  of  the  States,  as  its  exer- 
cise has  afFectol  the  functions  of  the  Fedeml 
<iovemment,  has  been  repeatedly  considered  b^ 
this  court,  and  the  right  of  the  States  in  this 
mode  to  impede  or  embarrass  the  constitutional 
^-jopcrations  of  that  government  or  the  rights 
which  its  citizens  h<3d  under  it,  has  been  uni- 
formly denied." 

Otherwise  unrestrained  by  the  authority  of 
the  Fudcral  Constitution,  the  taxing  power  of 
the  States  extends  to  and  embraces  tlie  iKirsons, 
property  and  pursuits  of  their  people;  although 
it  is  nut  always  easy,  in  particular  cases  to  draw 
the  line  which  separates  the  two  jurisdictions; 
as  may  be  seen  by  compariag  the  cases  of  The 
State  Freight  Tat  Uupra],  and  of  The  State  Tax 
on  Itailieay  Groat  Jieeetpti,  IS  Wall.,  284  [62 
U.  S..  XXI.,  164]  and  as  was  said  in  (Mome 
Y.MotnU,  16  WaU.,  479  [88  U.  S.,  XXI.,  470]. 
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And  it  is  undoubtedly  true,  as  It  has  often 
been  judicially  declared,  that  vessels  engaged 
in  foreign  or  interstate  commerce  and  duly  en- 
rolled and  licensed  under  the  Acts  of  Congress, 
may  be  taxed  by  state  authority  as  proper^; 
provided,  the  tax  be  not  a  tonnage  duty,  Is  lev- 
ied only  at  the  port  of  registrj;  and  is  valued  aa 
other  property  in  the  State,  without  unfavorar 
ble  discrimination  on  account  of  its  employ- 
ment. Trantportation  Co.  v.  WhediTtg,  99  U. 
S.,  278  [XXV.,  4121:  Morgan  v.  Ptirham.  16 
WaU.,  471  [83U.  S.,  XXI.,ii03];JIaMv.  Steam- 
eftip  Co.,  17  How.,  606  [58  U.  S.,  XV.,  2541; 
Ferrj/  Go.  v.  East  St.  Louie,  107  V.  S.,  805 
[XXVII.,  419]. 

But  the  license  fee  In  the  present  case  is  not 
a  tax  upon  the  boats  as  property,  according  to 
any  valuation.  The  very  law  authorizing  its 
imposition  declares  that  it  shall  not  be  con- 
strued to  be  a  tax  on  property. 

It  is  said,  however,  to  In  a  tax  on  an  occu- 
pation, and  for  that  reason  not  a  regulation  of 
commerce.  If  it  were  a  tax  upon  the  income 
derived  from  the  business,  it  might  be  justified 
by  the  principle  of  the  decision  in  the  case  of 
the  State  Tax  on  Baitway  Oroee  Beeeipta  [tupra], 
which  shows  tiie  distinction  between  a  tax  on 
transportation  and  a  tax  upon  Its  fruits,  real- 
ized and  reduced  to  possession,  so  as  to  have 
become  part  of  the  general  capital  and  property 
of  the  taxpayer. 

But  here  it  is  not  a  tax  on  the  profits  and  in- 
come after  they  have  been  realized  from  the 
business.  It  is  a  charge  explicitly  made  as  the 
price  of  the  privilege  oi  navigating  the  Missis- 
sippi Kiver  between  New  Orleans  and  the  Gulf 
in  the  coastwise  trade;  as  the  condition  on 
which  the  State  of  Louisiana  consents  that  the  £75] 
boats  of  the  plaintift  in  error  may  be  employed 
by  him  according  to  the  terms  of  the  license 
granted  under  the  authority  of  Congress.  The 
sole  occupation  sought  to  be  subjected  to  the 
tax  is  that  of  using  and  enjoying  the  license  of 
the  United  States  to  employ  these  pacttcular 
vessels  in  the  coasting  trade;  and  the  State  thus 
seeks  to  burden  with  an  exaction,  fixed  at  its 
own  pleasure,  the  very  right  to  which  the  plaint- 
ift in  error  is  entitled  under  and  which  he  de- 
rives from  the  Constitution  and  laws  of  the 
United  States.  The  Louisiana  Statute  declares 
expressly  that  if  he  refuses  or  neglects  to  pay 
the  license  tax  imposed  upon  him,  for  using  hu 
boats  in  this  way,  he  shall  not  be  permitted  to 
act  under  and  avail  himself  of  the  license  grant- 
ed by  the  United  States  but  may  be  enjoined 
from  so  doing  by  judicial  process.  The  conflict 
between  the  two  authorities  is  direct  and  ex- 
press. What  the  one  declares  may  be  done 
without  tlie  tax,  the  other  declares  shall  not  be 
done  except  upon  paymentof  the  tax.  Insuch 
an  opposition,  the  only  question  is, which  Is  the 
superior  authority;  and  reduced  to  that,  It  fur- 
nislies  its  own  answer. 

T/ie  judgment  of  the  Supreme  Court  of  Louiti- 
ana  it,  accordingly,  reverted  and  the  eaute  re- 
manded.withdircctiont  to  render  a  judgment  re- 
verting t/uxt  of  t/ie  Tliird  Diatriet  Court  for  the 
Paria/i  of  Orleant,  and  directing  that  court  to  ren- 
der a  judgment  diamitiing  the  petition  of  the  Oit^ 
of  New  Orieane, 

By  stipulation  of  counsel  on  flle»  the  same 
judgment  is  to  be  entered  in  the  case  of  Torkev. 
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JSbw  Orieam,  No.  S^aaATkt  Sdifte  T9»^>oat 
Oo.  ».  City  ofNea  Orteaiu,  lib.  SS. 
nrueoopy.  Test: 

Junes  H.  HoKenner,  CSerk,  Sup.  Oouxt,  U.  B. 


BENJAMIN  BUTTERWORTH.  Oommto- 
aioQer  of  Patents,  Ftff.  in  Err,, 
e. 

UNITED  STATES,  «r  ftit.  Richabd  H.  Hob. 
BoBEitT  Hob,  Fbteb  S.  Hob.  Stephen  D. 
TucKEB.  Bobbbt  Hob,  Jr.,  Thbodobb  H.' 
Mbad  and  Stbphbh  B.  Hob,  Trading 
R.  Hoe  ft  Co.,  and  OEOROE  0.  GILL. 

(See  S.  a.  Reporter's  ed.,  0&«.) 

Mandamus,  whm  ufiMd—noMts  ef  Oommiuton- 
0r*$  deei$ionavmrdingpatent~-autgc>foi/ie«^ 
final  jvdgnwnt  of  the  Intent  0£lo«— -appeal 
from^-powr  of  Seeretary  ef  the  Interior— 
mandamus  to  Ommtetiontr  Aitsnli— MB 
tn  eguitjf. 

1.  Mandamtu  will  Dot  Ue  to  oompel  a  pabUo  offl- 
oer  to  do  a  partloul&r  thing  wbloh  his  auporior  in 
autfaurlty  has  lawfully  ordeced  blm  not  to  do. 

S.  The  Secretary  of  the  Interior  has  no  power  by 
law  to  revlne  and  reverse  the  aotlonof  tfaeOommis- 
sloner  of  Patents,  In  awardlnff  to  an  appUcaot  for 
a  pntent  priority  of  Inveotion,  and  adjodfflnv  him 
entitled  to  a  patent. 

Sl  It  is  a  maxim  of  the  law.  admittlnflr  few  If  any 
exceptions,  that  every  duty  laid  upon  a  public  offi- 
cer for  the  benefit  of  a  private  person.  Is  enforce- 
able by  Judicial  process. 

4.  The  decision  of  the  CommisBloner  of  Patents 
refusing  a  patent,  stawls  as  the  final  Judgment  of 
the  Patent  Oflloe  and  of  the  Executive  Dciurtment, 
of  which  it  Is  a  part;  but  an  appeal  Is  allowed  there- 
from to  the  Supreme  Court  of  the  Distiiot,  or  the 
applicant  may  have  a  remedy  by  bill  in  equity. 

D.  The  supervision  and  direction  of  the  Secretary 
of  the  Interior  do  not  extend  to  a  review  of  the  ac- 
tion of  the  OommisBioDer  of  Patents  In  those  oaaea 
In  which,  by  law,  the  Intter  Is  appc^ted  to  exer- 
cise hlB  dwcretlOD  Judicially. 

5.  A  mandamm  may  be  isnued  to  the  Commission- 
er of  Patents  after  be  has  decided  that  the  appli- 
cants ure  entitled  to  a  patent,  to  compel  him  to  pre- 
pare it,  to  lay  It  before  the  Seoretary  tor  Us  signa- 
ture and  to  ooantenlgB  it,  which  dimes  are  purely 
ministerial. 

T.  The  remedy  UU  In  equity,  under  section 
4915,  R.  8.,  appUea  only  when  the  OommtBsloner  de- 
cides to  reject  an  appilcatton  for  a  patent,  on  the 
ground  that  Uw  wiuioant  Is  not,  on  ue  inertts,  «!• 
Bttedtoit. 

(Na8S8.] 

Argued  OcL  IS,  16, 1884.  Decided  Nov.  8, 188 4, 

rX  ERROR  to  the  Stqneme  Court  of  tbe  Dis- 
trict of  Columbia. 

The  history  and  facta  of  tha  oiw  vppBU  in 
Oie  opinion  of  the  court. 

Mr.  S.  r.  PhiUlpa,  Bolieitor-Gen..  for 
plaintiff  in  error. 

Mr.  A.  O.  Bradley,  foi  Scott,  In  support 
of  plaintiff  In  error. 

^  Mr.  A.  J. Willard,  for  defendants  in  error. 

Mr.  Jvetiee  HaAth«wB  deliraed  the  opin- 
ion of  the  ooart: 

This  ia  a  writof  mat  proeecated  tot  the  pur- 
pose  of  reviewing  and  reversing  the  judgment 
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of  the  Buprome  Courtof  tiieDtatrictof  Oohm. 
bia,  awarding  a  peremptoiy  mandamut  com- 
manding the  plaintiff  in  error,  the  Commls- 
siooer  of  Patents,  to  receive  the  final  fee  of  $99 
tendered  by  the  relators,  and  cause  letters  p** 
tent  of  the  United  States,  to  R.  Hoe  A  Co., 
tttigneeeof  Gill,  to  be  prepared  and  sealed.  My 
corainc  to  law,  for  a  certain  iDvantioa  tiMnln 
particularlj  described,  and  to  be  mnnted  to 
the  Secretary  of  the  Interior  tat  hu  dgnfttam. 

The  facts  upon  which  the  controversy  arises 
are  shown  by  tlie  record  to  be  as  followi:  on 
March  13, 1881,  Gill,  one  of  the  relators,  made 
wpllcation  in  due  form  to  the  Commissioner 
01  Patents  for  letters  patent  for  certain  new  and 
useful  ImproTonentB  in  printinff  of 
which  he  claimed  to  be  the  mginsl  aad  first 
Inventor.  An  interference  was  declared  with 
an  unexpired  pateot.  No.  288720,  granted  to 
Walter  Scott,  March  8, 1881.  A  hearing  was 
had  before  the  examiner  of  interferences,  who 
decided  in  favor  of  Scott  and,  on  ^qpeal  to  the 
examiners  in  chief,  that  decision  was  affirmed. 
An  appeal  from  that  dedsion,  was  taken  by 
GiU  to  the  OnnnilBBloner  of  Patents,  who  de- 
tided  that  Qlll  was  the  origiiial  and  first  tamnl- 
or  of  the  improvements  claimed  and  was  enti* 
tied  to  a  patent  therefor;  and,  on  June  4, 1888, 
adjudged  that  such  patent  should  issue  to  the 
relators  composing  the  partnership  of  R.  Hoe 
ft  Co.,  as  assignees  of  Gill,  the  inventor. 

On  June  14,  1883,  an  appeal  was  taken  by 
Scott  from  that  decision  of  tite  CommissioDer 
of  Patents  to  Uk  Secretary  of  the  Interior,  un- 
der rules  prescribed  by  that  officer,  dated  M^y 
17,  1883,  who  on  March  7, 1884,  reversed  the 
decision  of  the  Commissioner  of  Patents  in 
favor  of  Gill,  adjudged  Scott  to  be  the  original 
and flrstinventorofuie improvements  claimed, 
and  that  Gil)  was  not  entitled  to  a  patent  therefor. 

In  his  return  to  the  alteroative  writ,  the  Oom- 
mlsrioner  cf  Stents,  admitting  that  he  had  re- 
fused, in  comirfiance  with  the  demand  of  the 
rclatora,  to  accept  their  tender  of  the  final  fee 
and  to  prepare  the  patent  for  signature  and  to 
take  any  further  steps  therein,  declares:  "That 
he  so  refused,  not  because  he  desired  to  make 
further  inquiry  or  to  Ik  further  advised  in  that 
behalf,  no  motion  or  other  proceeding  for  re- 
hearing or  review  had  Men  taken  or  waspend- 
ingbetoiehfan  hi  that  behalf:  hut  that  be  based 
his  refusal  and  does  so  still,  st^y  upon  the 
ground  that  the  honorable,  the  Secretaiy  of  the 
interior,  had  entertained  the  appeal  taken  to 
him  from  said  decision  under  the  rules  afore- 
said, and  had,  in  pursuance  of  said  appeal,  en- 
tered a  decision  reversing  that  of  the  Conuiii»- 
doner  of  Patents,  and  awarded  priori^  of 
inventloa  to  Walter  Soott" 
llie  return  inoceeds  as  follows: 
"Totir  respondent  further  says  that,  for 
many  years  and  until  1681,  It  was  neld.  in  pur- 
suance of  decisions  and  opinions  of  the  hon<»<- 
able  AtUtmey-General  made  in  that  behalf,  that 
the  honorable,  the  Secretary  of  the  Interior,  had 
and  therefore  has  no  kml  anthori^  to  review, 
on  ^peal,  a  deddon  m  the  Commissioner  of 
Patents,  wherein  the  Commissioner  hss  flnally 
adjudged  an  applicant  to  be  entitled  to  a  par 
teut  as  prayed  for  In  his  application;  in  other 
words,  that  the  judgment  01  the  Commissioner 
of  Patents  upon  the  right  of  an  applicant  to 
have  and  recdve  a  patent  Is  final  and  condiu- 
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•ive,  mbject  only  to  reviev  by  the  Supreme 
Court  of  the  District  of  Columhia  and  such 
»3}  other  courts  as  have  jurisdictioa  fn  that  behalf 
aDd  by  the  Commfssiontf;  and  the  practice  of 
the  Patent  Office  and  the  honorable,  the  Secre- 
tary of  the  Interior,  conformed  thereto.  This 
question,  howerer,  was  again  raised  In  the 
cases  of  Nidiolton  Ediaon,  and  Le  Roy  v. 
HopkinM,  and  the  honorable,  the  Attorney-Gen- 
eral of  the  United  States,  to  whom  the  question 
WAS  again  referred,  in  an  opinion  signed  on  the 
20tb  day  of  An/^st,  1881,  held  that  the  honor- 
able, the  Secretary  of  the  Interior,  had  and 
could,  on  appeal  to  him,  exercise  the  jurisdic- 
tion to  review  the  decision  of  the  Commission- 
er of  Patents  and  control  bis  action  in  that  be- 
half; and  later  on,  to  wit:  the  26th  day  of  Feb- 
ruary, 1834,  the  honorable  Secrctaiy,  In  an 
official  letter,  a  copy  of  whlcli  is  hereto  at- 
tached, marked  E,  advised  your  resptondent 
that  he,  the  honorable  Secretary,  had,  in  pur- 
suance of  the  opinion  of  the  honorable  Attor- 
ney-Qeneral,  exercised  jurisdiction  on  appeal 
from  the  ^judicial  action  of  the  Commissioner 
in  determioiog  questiona  dendved  upon  him 
by  the  statute. 

In  deference  to  thatoplnlon  and  the  action  of 
tlie  honorable,  the  Secretary  of  the  Interior,  In 
the  case  under  consideration,  your  respondent 
refused  and  does  refuse  to  accede  to  the  demand 
of  the  relator.  That,  in  view  of  the  decisions 
and  the  uniform  practice  of  the  Commissioners 
of  Patents  and  the  heads  of  the  Department  of 
the  Interior,  prior  to  1881,doubt  and  uncertainty 
have  arisen  touching  the  legal  obligations  de- 
volving upon  your  respondent  In  the  case  under 
consideration  and  those  of  like  character. 

Your  respondent  further  says  that  if  the  judg- 
ment of  the  Commissioner  of  Patents,  whi<% 
is,  tliat  the  relator  is  entitltMl  to  receive  his  pa- 
tent as  prayed  for,  is  flnal.and  if  upon  such  judg- 
ment it  is  the  lawful  duty  of  the  respondent  to 
accept  said  final  fee  and  take  the  necessary  and 
proper  steps  to  prepare  said  patent  for  issue,  as 
I>rayed,  then  your  respondent  has  Improperly 
refused  and  does  Improperly  refuse  to  prepare 
said  patent  for  issue;  but,  if  his  decision  is  sub- 
ject to  review  and  reversal  on  appeal  to  the  hon- 
orable, the  Secretary  of  the  Interior,  then  such 
x«fusal  on  the  part  of  your  respondent  to  accept 
■aid  fee  and  prepare  said  patent  for  issue  is  right 
and  proper." 

The  return  of  the  Commissioner  also  sets  out 
M  exhibits,  the  deddon  of  his  predecessor  in  tit- 
■  flee  awarding  priori^  of  invention  to  GIU  and 
adjudging  him  to  be  entitled  to  a  patent ;  the 
appeal  of  Scott  to  the  Secretary  of  the  Interior; 
the  rules  governing  such  appeals  as  adopted 
and  promulgated  by  that  officer ;  the  decision 
on  that  appeal  by  the  Secretary  communicated 
"by  letter  to  the  Commissioner,  reversing  the  de- 
<3sion  of  the  Commissioner  and  awuxiing  pri- 
ority of  invention  to  Scott,  and  a  subsequent 
letter  of  the  Secretary  to  the  Commissioner, 
dated  February  28, 1884,  in  which  he  states  that 
at  the  request  of  his  predecessor,  Mr.  Kirkwood, 
in  connection  with  the  case  of  Nicholton  v.  Edi- 
mm  and  LeRty  v,  Ifopkijit,ihe  Attorney-General 
considered  the  question  as  to  the  extent  of  the 
■uperrisory  authority  of  the  Secretaiy  over  the 
acta  of  the  Commissioner  and,  in  an  opinion 
dated  August  20,  1881,  reached  the  conclusion 
that  the  final  discretion  in  all  matters  relating 
lis  U.  8. 


to  the  granting  of  patents  Is  lodged  In  the  Sec 
retary  of  the  Interior:  that  Secretary  Kirkwood 
concurred  In  that  opinion  and,  from  that  lima 

to  the  present,  appeals  from  the  judicial  action 
of  the  Commissioner  of  Patents  nave  been  con- 
sidered by  the  Secretary  of  the  Interior ;  that 
the  attention  of  Congress  was  particularly  di- 
rected to  this  new  practice  in  the  annual  report 
of  the  Secretary  of  the  Interior  for  1881,  and 
that  tlierc  has  not  since  been  any  legislative  ex- 
pression of  dissent  from  the  Interpretation  the' 
existing  taw  had  received;  and  that  he  does  not 
feel  justified  In  disconliniiing  a  practice  which 
he  dnds  thus  established. 

It  is  clear  enough  that  if  the  action  of  the  Com- 
missioner of  Patents,  in  the  matter  of  contro- 
versy, is  subject  to  the  order  of  the  Secretary  of 
the  Interior.the  jud^ent  of  the  Supreme  Court 
of  the  District  of  Columbia  must  be  reversed  ; 
for  mandamtu  evidently  will  not  lie  to  compel 
a  public  officer  to  do  a  particular  thing  which 
his  superior  in  authority  has  lawfully  ordered 
him  not  to  do. 

The  direct  and  inimcdiate  questlon.therefore, 
forourdeterminatfon,  is,  whether  the  Secretary 
of  the  Interior  had  power  by  law  to  revise  and 
reverse  the  action  of  the  Commissioner  of  Pa- 
tents in  awarding  to  Gill  priority  of  invention 
and  adjudging  him  entitled  to  a  patent. 

The  authority  and  power  claimed  for  the  Sec- 
retary of  the  Interior  are  asserted  and  maintained  [561 
upon  these  general  grounds:  that  he  is  the  head 
of  the  department  oi  which  the  PatentOfficeis 
a  bureau;  that  the  Secretary  is  charged  by  sec- 
tion 441,  Revised  Stntutes,  with  the  supervision 
of  public  business  relating  to  pat^ts  for  inven- 
tions, in  the  same  terms  and  in  the  same  sense 
as  in  the  cases  of  thevarlous  other  subjectswhich 
in  that  section  are  classed  together,  to  wit:  the 
census,  the  public  lands,  the  Indians,  pensions 
and  bounty  lands,  the  custody  and  distribution 
of  publications,  etc.;  that,  bv  section  4888,  it  is 
required  that  nil  patents  shall  be  signed  by  the 
Secretary,  as  the  responsible  representative  of 
the  goveniment,  In  vihcm  name  tiie  ^rant  is 
made,  and  countersigned  by  the  Commissioner 
of  Patents,  only  to  attest  the  act  of  his  superior; 
that,  by  section  481,  while  the  Commissioner  is 
required  to  superintend  or  perform  all  duties 
respecting  the  granting  and  issuing  of  patents 
directed  by  law,  it  is  hereby  also  provided  that 
it  must  he  under  the  direction  of  the  Secretarr 
of  the  Interior;  a  clause  to  be  read,  it  is  argued^ 
as  if  it  were  expressly  Inserted  as  a  qualification 
of  every  statutory  duty  Imposed  upon  the  Com* 
missioner;  that,  by  section  488,  the  regulations 
which,  from  time  to  time,  the  Commissioner 
may  establish  for  the  conduct  of  proceedings  In 
the  Patent  Office,  are  subject  to  the  approval  of 
the  Secretary;  that,  by  section  487,  the  reasons 
for  the  refusid  of  the  Commissioner  to  recognize 
any  person  as  a  patent  agent,  either  generally 
or  in  any  partictuar  case,  are  subject  to  the  ap- 
proval of  the  Secretary  ;  that  this  general  rela- 
tion of  official  subordination,  with  the  accom- 
panying powers  of  supervision  and  direction, 
extends  to  all  the  official  acts  of  the  Commis- 
sioner, without  regard  to  any  distinction  be- 
tween those  which  ore  merely  ministerial  and 
those  which  are  ludlcial  in  their  nature ;  and 
that  such  supervision  and  direction  may  be  ex- 
erted at  any  stage  of  a  proceeding,  in  the  dis- 
cretion of  the  Secretary,  whether  in  advance,  oi 
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during  Ita  pTOgren  or  after  Its  termiuatton,  and 

embraces,  therefore,  the  mode  of  appeal,  thoofi^ 
no  appeal,  in  express  terms,  Is  actually  glTen. 

And  it  is  claimed  that  this  conclusion  la 
strengthened  by  the  analogy  of  the  other  bu- 
t*>^'  reaus,  forming  parts  of  the  various  Executive 
Departments  of  ^e  Qovemment,  like  thaL  for 
example,  of  the  Gcnenl  Land-Office,  the  Com- 
missioner ot  which  ls»  by  law,  mMect  to  the 
Bupervisltm  of  the  SecrMary  of  the  uterior,  in 
respect  to  which  It  was  dedded.  In  Magwire  t. 
TyUr,  1  Black.  195  [06  U.  8.,  ZVIL,  1871,  ap- 

S roved  and  amrmedln  8ny^  v.  8iei^,  w  U. 
.,  208  [XXV.,  97],  that  the  power  of  super- 
vision and  appeal  vested  in  the  Secretary  extends 
to  all  matters  relating  to  the  General  Land- 
Offloe,  and  is  co-extensive  with  the  authority  of 
the  Commissioner  to  adjudge. 

In  reference  to  this  argument  from  the  anal- 
ogy of  the  general  relation  of  the  heads  of  ex- 
ecutive departments  to  their  bureau  officers,  it 
may  as  well  be  observed,In  this  connection.that, 
althousli  not  without  force,  it  will  be  very  apt 
to  mislead,  unless  particular  r^rd  Is  had  to 
the  nature  of  the  duties  intrusted  to  the  several 
bureaus,  and  critical  attention  Is  given  to  the 
language  of  the  statutes  defining  the  jurisdic- 
tion of  the  chief  and  his  subordinates,  and  the 
special  relation  of  aubordination  between  them 
respectively;  for  it  will  be  found,  on  a  careful 
cxaminatioD,  too  oxteoslve  and  minute  to  be 
entered  upon  here,  that  the  general  relation  be- 
tween them,  of  superior  and  inferior,  is  varied 
hj  the  most  diverse  prorUons,  so  that  in  re- 
spect to  some  bureaus  the  connection  with  the 
department  seems  almost  clerical  and  one  of 
mere  obedience  to  direction,  while  in  that  of 
others  the  action  of  the  officer,  although  a  sub- 
ordinate, is  entirely  independent  and,  so  far  as 
executive  control  is  concerned,  conclusive  and 
Irreversible.  And  in  respect  to  the  particular 
illustration  drawn  from  the  relation  of  the 
General  Land-Oi&ce  to  the  Department  of  the 
Interior,  the  language  of  the  section  of  the  He- 
vised  Statutes  (sec.  45^  describes  the  duties  of 
the  Commissioner,  to  be  performed  under  the 
dii<cction  of  the  Secretary,  as  executive  duties, 
while  those  which  relate  to  the  decision  of  ques- 
tions of  private  right  under  the  preemption 
laws,  being  queui  judicial,  are  made  by  section 
22i3  expressly  subject  to  an  appeal,  first  from 
the  register  and  receiver  to  the  Commissioner, 
and  from  him  to  the  Secretary.  Lytte  v.  Ark., 
9  How.,  8t4:  Barnard  v.  At/iUif,  18  How.,  43 
[59  n.  S.,  XV.,  S85].  Each  case  must  be  gov- 
erned by  its  own  text,  upon  a  full  view  of  all 
[STltbe  statutory  provisions  intended  to  express  the 
meaning  of  the  Legislature. 

To  determine  that  intention  of  the  Le|^la- 
ture,  in  reference  to  the  principal  question  in  the 
present  case,  it  becomes  important,  in  the  first 
place,  to  obtain  a  clear  idea  of  the  n^ure  and 
extent  of  the  jurisdiction  involved  in  the  claim, 
that  all  the  omcial  acts  of  the  Commissioner  of 
Patents  are  subject  to  the  direction  and  super- 
intendence of  the  Secretary  of  the  Interior 

If  the  Secretary  is  charged  by  law  with  the 
performance  of  such  a  duty,  he  Is  bound  to  ful- 
nll  it  It  is  imperative,  not  discretionary.  He 
cannot  dlsdiarge  It,  according  to  the  intention 
of  the  statute.  In  a  manner  either  arbitrary  or 
perfunctoxT.  While  it  may  be  admitted  tnat, 
•0  fai  as  the  public  alone  have  an  interest  In 
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the  proper  peif  ormance,  l^^  Am  Oommbriooer, 

of  msduties  in  the  administration  of  his  bureau, 
the  Secretary  might  satisfy  bis  dntv  of  direc- 
tion and  superintendence  by  prescribing  general 
rules  of  conducting  the  puhuc  business  and  se- 
curing, by  general  oversight,  conformity  to 
them;  yet,  on  the  other  band.  It  must  also  be 
admitted,  that  whenever  a  private  person  ac- 

Siulres  by  law  a  persmal  Interest  in  the  per- 
ormance  by  the  Gonunissiona  of  any  act,  be 
thereby  also  acquira  an  Individual  interest  In 
the  direction  and  supervision  of  Che  Secretary, 
to  correct  any  error,  or  supply  any  omission  or 
defect  in  its  performance,  tending  to  his  in- 

iuiy.  It  is  a  maxim  of  the  law,  admitting  few 
F  any  exceptions  that  ever^  duty  laid  upon  a 
public  officer,  for  the  benefit  of  a  inivala  per- 
son, is  enforceable  by  judldal  process.  So  that 
the  Secretary  would  do  bound,  upra  proper 
application.  In  every  such  instuuce,  to  inquire 
into  and,  if  nocessaiT,  redress  the  aUcged  ^ev- 
ance.  And  hence  the  official  duty  of  direction 
and  supervision  on  the  part  of  the  Secretary 
Implies  a  correlative  right  of  appeal  from  the 
Commissioner,  In  every  case  of  complaint,  al- 
though no  such  appeal  la  expresuy  given. 
Such,  indeed,  is  the  practical  construction  put 
by  the  Secretary  himself  upon  his  own  powers 
and  duties;  for  the  rules  governing  appeals  to 
the  Secretarv  of  the  Interior  in  patent  cases, 
made  part  of  the  return  here,  assume  the  equu 
right  of  all  parties  to  the  proceeding,  whether 
ex  parte  or  otherwise,  to  obtain  his  review  ot 
the  action  of  the  Commissioner,  not  oidy  in  the  [gg] 
final  judgment  but  upon  all  Intvlocntory  ques- 
tions material  to  the  matter,  to  the  decision  of 
which  exceptions  have  been  doly  token  during 
the  progress  of  the  inquiry. 

It  is  further  to  bo  ouserved.  In  the  same  con- 
nection, that  if  the  power  and  duty  of  the  Sec- 
retary, in  directing  and  superintending  the  per- 
formance, by  the  Commissioner,  of  his  duties 
and  those  of  all  other  subordinates  In  the  burean, 
may  be  exercised  in  the  form  of  appeal,  it  may 
also  be  exercised  In  any  other  moac,  in  the  dis- 
cretion of  the  Secretary,  suitable  to  the  end  in 
view;  for.  If  directing  and  superintending  in- 
clude review  by  app^  after  a  decision,  thev 
may  as  well  embrace  dictating,  either  In  ad- 
vanoe  of  action  or  from  time  to  time,  dtuing  Its 
course  and  progress.  So  that  it  follows.  In  every 
case  of  an  application  for  a  patent  or  for  a  re- 
issue or  for  an  extendon  or  In  cases  of  an  lnta>- 
f  ereoce,  the  Secretaiy  may  direct  the  matter  to 
be  heard  before  himself  and,  thereupon,  further 
direct  what  decision  sh^  be  rendered  in  each 
matter  by  the  Commissioner,  so  as  to  meet  his 
approvaf.  This  right  at  Inlerpositioo,  at  any 
of  the  proceeding,  is  explicitly  maintitined 
in  tne  opinion  of  Attomey-Oenenl  of  August 
20, 1881,  which  was  made  the  basis  for  the  re- 
versal of  the  previous  practice  of  the  depart- 
ment in  this  particular,  as  will  appear  by  the 
following  extract: 

"  From  the  right  and  power  of  the  Secretary 
to  withhold  his  signature  from  the  patent,  un- 
less he  is  satisfied  of  the  cl^mant's  title  thereto, 
plainly  follows  an  equal  right  to  direct  the 
Commissioner,  while  toe  proraedlnes  are  paHl> 
Ing,  to  receive  an  amaidment  which  will  open 
up  a  line  of  evidence  that  may  throw  U^t  on 
tiiat  title." 

We  are  led.  therefore,  fanmediately  to  inquire 
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irtnther  «adi  a  conilmction  of  phnues.  em- 
ployed in  establishing  the  organization  of  tbc 
Patent  Office  as  a  bureau  In  ue  Department  of 
the  IntRrior,  fs  justified  by  a  view  of  the  whole 
legislation  tn  pari  materia,  and  consistent  with 
the  int^rity  of  the  ^stem  of  the  statutes  In 
reiation  to  lettocs  patent  for  new  and  uiefnl  in- 
ventions. 

The  geneial  oMect  of  that  mtem  la  to  ezecate 
the  intention  at  that  dauao  A  tin  Constitution, 
[50]artic1e  L,  section  YUL,  which  confers  upon 
CoDgreas  the  power  "  To  promote  the  progress 
of  science  ana  useful  arts,  by  securing  for  lim- 
ited times,  to  authors  and  inventors,  the  exclusive 
right  to  their  respective  writings  and  discover- 
ies." The  legislation  based  on  this  provision 
regards  the  right  of  property  in  the  inventor  as 
the  medium  of  the  public  advantage  derived 
from  bis  invention;  so  thaClnevery  grant  of  the 
limited  monopoly  two  interests  are  involved, 
that  of  the  pubUc,  who  are  the  grantors,  and 
that  of  the  patentee.  There  are  thus  two  par- 
ties to  evei7  application  for  a  patent,  and  more, 
when, as  in  caseof  interferingclaimsorpatcats, 
Oilier  private  Interests  compete  for  preference. 
The  questions  of  fact  arising  in  this  Add  And 
their  answers  In  every  department  of  physical 
science,  in  every  branch  of  mechanical  art;  the 
questions  of  law,  necessary  to  be  applied  in  the 
settlement  of  this  class  of  public  and  private 
rights.have  founded  a  special  branch  of  technic- 
al lurispnidence.  The  investigation  of  every 
claun  presented  involves  the  adjudication  of 
disputed  questions  of  fact,  upon  scientific  or 
leral  principles,  and  is,  therefore,  essentially 
jiraicial  In  Its  character  and  requires  tiie  intelli- 
gent judgment  of  a  trained  body  of  skilled  of- 
ficials, expert  In  the  various  branches  of  science 
and  art,  learned  In  the  history  of  invention,  and 
proceeding  by  fixed  rules  to  systematic  conclu- 

HODS. 

Accordingly,  it  is  provided  in  the  statute8,R 
8.,  sec.  4898',  that,  on  the  filing  of  any  amdica- 
tion  for  a  patent,  the  Commissioner  shall  cause 
an  exarainatioD  to  be  made  of  the  alleged  new 
invention  or  discovery;  and  If,  on  examination, 
it  shall  appear  that  the  claimant  is  justiy  en- 
titled to  a  mtent  under  the  law,  and  that  the 
same  is  sufficlentiy  useful  and  important,  the 
Commissioner,  not  the  Secretary,  snail  issue  a 
patent  therefor,  although  It  must  be  sinied  by 
the  Secretary.  The  cmlm  la  examined  In  the 
first  instance  by  a  primary  examiner  assigned 
to  the  class  to  which  it  belongs;  if  twice  reject 
ed  by  him,  the  applicant  is  entiUed  (R,  8.,  sec. 
4909)  to  appeal  from  his  decision  to  that  of  the 
board  of  examiners  In  chief,  constituted  a  tri- 
bunal for  that  purpose;  and  from  tlielr  decision 
If  adverse,  he  may  ^meal  to  the  Omnmisstoner 
in  pereon.  R  8 . ,  soc  4910.  If  dissatisfied  with 
rfloi^'  decision,  the  party,  except  in  cases  of  ioter- 
^^'^'-'ference,  In  respect  to  which  another  provision 
is  made,  hereafter  to  be  considered,  may  appeal 
to  the  Supreme  Court  of  the  District  of  Colum- 
bia. R.  8.,  sec. 4911.  To  that  appeal  the  Com- 
missioner Is  a  fonn^  party,  the  court  acting 
only  on  the  evidence  aaduc«l  before  him  and 
oouflnlng  its  revlsloD  to  the  points  set  forth  in 
the  reaaons  of  appeal.  A  cmlflcate  of  its  pro- 
ceedings and  decision  Is  to  be  returned  to  ttw 
Coninussionerand  entered  of  record  in  the  Pa- 
tent Office,  and  shall  govern— eo  the  statute  «m 
—the  furthw  proceedings  in  the  coae.  butwith- 
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out  precluding,  It  continues,  any  person  intOT- 
ested  from  the  right  to  contest  the  validity  of 
such  patent  in  any  court whoeln the  samemay 

be  called  in  question. 

It  Is  evident  that  the  appeal  thus  given  to  the 
Supreme  Court  of  the  District  of  Columbia  from 
the  decision  of  the  Commissioner,  is  not  the  ex- 
ercise of  ordinary  Jurisdiction  at  law  or  In 
equity  an  the  part  of  that  court,  but  is  onestep 
in  tbe  statutoiy  proceeding  under  the  patent 
laws  irtiereby  that  tribunal  Is  Interposed  in  aid 
of  the  Patent  Office,  though  not  subject  to  It 
Its  adjudication,  though  not  binding  upon  any 
who  choose  by  litigation  in  courts  of  generu 
jurisdiction  to  Question  the  validity  of  any  pap 
tent  thus  awarded  is,  nevertheless,  conclusive 
upon  the  Patent  Office  itself,  for,  as  the  statute 
declares,  R.S.,sec.4814,  it  "shall  govern  the  far- 
ther proceedings  in  the  case."  TheCommlsdon- 
er  cannot  question  it  He  is  bound  to  record 
and  obey  it.  His  failure  or  refusal  to  execute  it 
by  appropriate  action  would  undoubtedly  be 
corrected  and  supplied  by  suitable  judicial  proc- 
ess. The  decree  of  the  court  Is  the  final  adju- 
dication upon  the  question  of  right;  everythmg 
after  that  dependent  upon  it  Is  merely  in  execu- 
tion of  It;  It  is  no  longer  matter  of  discretion 
but  bos  become  imperative  and  enforceable.  It 
binds  the  whole  department,  the  Secretary  as 
well  as  the  Commissioner,  for  it  has  settled  the 
question  of  titie,  so  that  a  demand  for  the  sig- 
natures necnasoiy  to  authenticate  the  formal  in- 
strument and  evidence  of  grant  may  be  en- 
forced. It  binds  the  Secretary  byactingdirectiy 
upon  the  Commission^',  for  It  makes  the  action 
01  the  latter  final  by  requiring  it  to  conform  to 
the  decree. 

Congress  has  thus  provided  four  tribunals  for 
hearing  applications  for  patents.with  three huc-[6] 
cessive  appeals,  in  which  the  Scci-etap'  of  the 
Interior  is  not  included,  giving  Jurisdiction,  in 
appeals  from  the  Commissioner,  to  a  judicial 
body,  Independentofthedepartment  as  though 
he  were  the  highest  authcolty  on  the  subject 
within  It.  And  to  say  that,  under  the  nnme  of 
direction  and  superintendence,  the  Secretary 
may  annul  the  decision  of  the  Supreme  Court 
of  uie  District,  sitting  on  appoil  from  the  Com- 
missioner, by  directing  the  latter  to  disregard 
It,  is  to  construe  a  statute  so  as  to  make  one 
part  repeal  another,  when  It  is  evident  both 
were  intended  to  co-exist  without  conflict 

The  inference  is  that  an  appeal  is  allowed 
from  the  decision  of  the  ComoaissioneT  refusing 
a  patent  not  for  the  purpose  of  withdrawing 
that  decision  from  the  review  of  the  Secretary, 
under  his  power  to  direct  and  superintend,  but 
because,  without  that  appeal,  It  was  intended 
that  the  deddon  of  the  Gommisstoiier  ahould 
stand  as  the  final  judgment  of  the  Patent  Office 
and  of  the  Executive  Department,  of  which  It 
is  a  part. 

As  already  stated,  the  case  of  interferences  Is 
expressly  excepted  by  section  4911  from  the  ap- 
peals allowed  to  the  Supreme  Court  of  the  Dis- 
trict Further  provision,  covering  such  and 
also  all  other  cases  in  which  an  appUcation  for  a 
patent  has  beoi  refused,  dtber  oy  thaCommla- 
doner  of  Patents  n  by  the  Supreme  Court  ci 
the  District,  Is  found  in  R.  8.,  sec  491ff.  It  is 
thereby  provided  that  the  applicant  may  have 
remedy  by  MU  bi  equity.  TidB  means  a  pro- 
ceeding in  8  court  of  the  United  States  having 
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orif^nal  equity  jurisdiction  under  the  pateot 
laws,  accordiug  to  the  ordinary  course  of  equity 
pnictice  and  procedure.  It  Is  not  a  tecbiucEtl 
apixtal  from  tne  Patent  0£Bce,  like  that  author- 
ized in  section  4911,  confined  to  the  case  as 
made  in  tlieTecoid  of  that  office,  bat  is  prepared 
and  heard  upon  all  competent  evidence  adauced 
and  upon  the  whole  mmts.  Such  has  been  ^e 
uniform  and  correct  practice  in  the  circuit 
courts.  WMp^  T.  Minor,  16  Fed.  Rep.,  117; 
Exparte  Bqutre,  8  Ban.  and  A.,  188;  BiUler  t. 
8hav>,  21  Fed.  Rep.,  821.  It  Is  provided  that 
the  court,  having  cognizance  thereof,  on  notice 
to  adverse  parties  and  other  due  proceedings 
r Aei  adiudgs  that  such  applicant  la  en- 

LvKJ  titlui,  according  to  law,  to  receive  a  patent  for 


his  invention,  as  specified  In  his  clafm,  or  for 
any  part  thereof,  as  the  facts  in  the  case  may 
appear.  And  such  adjudication,  if  it  be  in 
favor  of  the  right  of  the  applicant  shall  author- 
ize the  Commissioner  to  ianie  nich  patent  on 
the  f^pUcant  filing,  In  the  Patent  Office,  a  copy 
of  such  ad  judlcatfon,  and  otherwise  complying 
with  the  requirements  of  law.  And  in  au  cases 
where  there  la  no  opposing  rarty,  a  copy  of  the 
bUl  shall  be  served  on  the  Commissioner,  and 
all  the  expenses  of  the  proceeding  shall  be  paid 
by  the  applicant,  whether  the  final  decision  is  in 
his  favor  ot  not 

It  thus  appean  Utat,  as  in  cases  of  other  ap- 
plications for  a  patent  refused  1^  the  Com- 
missioner, the  judgment,  on  a  direct  appeal,  of 
the  Supreme  Court  of  the  District  is  substituted 
for  and  becomes  the  decision  of  the  Patent 
Office,  so  here.  In  cases  of  interference,  where 
the  Commissioner  has  rejected  an  application 
for  a  patent,  the  decree  of  the  Circuit  Court  of 
the  United  States  governs  the  action  of  the  Com- 
missioner, and  requires  him,  in  case  the  adjudi- 
cation la  in  favmr  of  the  complainant,  to  usue 
the  patent  as  decreed  to  him.  It  certainly  can- 
not be  successfully  claimed  that,  to  a  writ  of 
mandamiu  Issued  out  of  a  court  of  competent 
jurisdiction,  commanding  the  Commissioner  of 
Patents  to  record  and  execute  the  judgment  of 
the  Supreme  Court  of  the  District,  reversing  on 
an  appeal  bis  decision  refusing  a  jiatent  in  any 
case  other  than  an  interference  wrthe  decree  of 
a  Circuit  Court  of  the  United  States  in  any  case 
under  section  4915,  R.  6.,  requiring  a  patent  to 
be  issued  to  the  claimant,  it  would  be  a  suffi- 
cient answer  that  he  bad  been  directed  by  the 
Secretary  of  the  Interior  not  to  do  so.  If  not, 
it  must  be  and  is  because  the  decision  of  the 
Commladoner,  as  originally  rendered^  or  that 
correction  of  it,  required  by  the  judicial  pro- 
ceedings, n>ecifled  m  the  two  sections  of  the 
statutes  referred  to,  is  final  and  conclusive  upon 
the  department. 

This  conclusion  Is  strengthened  by  the  pro- 
visions of  section  4918,  R.  o.  It  is  there  enacted 
that,  in  case  a  patent  Is  actually,  though  errone- 
ously, issued,  interfering  with  another,  any 
person  Intowted  in  any  ime  of  them  or  bi  the 
working  of  the  invention  claimed  under  either 
of  them,  may  have  relief  against  the  interfering 
rg3npatentee,  ana  all  parties  interested  under  him, 
by  suit  m  equity  against  the  owners  of  the  In- 
terfering patent;  and  the  court,  on  notice  to  ad- 
verse parUes  and  other  due  proceedings  had  ac- 
cording to  the  course  of  equity,  may  adjudge 
and  declaie  either  of  the  patents  void  in  whole 
OT  In  port  txt  inoperative  w  invalid,  in  any  par- 


ticular part  of  the  United  States,  according  to 
the  Interest  of  the  parties  in  the  patent  or  the 
invention  patented;  of  course, without  prejudice 
to  the  rights  of  any  oerson,  except  the  parties 
to  the  smt  and  those  deriving  title  under  them, 
subsequent  to  the  rmdlUon  &  the  judnnent. 

Thus,  every  case  is  fully  provided  Tor,  both 
when  the  Commissioner  wrongfully  refuses  to 
issue  a  patent,  and  when,  in  cases  of  interfer- 
ence, he  erroneously  i^ues  one;  and  that,  1^ 
means  of  judicial  proceedings,  through  tribu* 
nals  distinct  from  and  independent  of  the  Patent 
Office,  the  Integrity  and  force  of  whose  judg- 
ments would  be  annulled,  if  not  r^arded  as 
conclusive  upon  the  Commissioner,  notwith- 
standing any  power  of  direction  and  superin- 
tendence on  the  part  of  the  Secretaiy,  which  ii 
therefore  necessarily  excluded. 

The  law  gives  express  appeals  from  the  de- 
cision of  the  Commissioner  or,  in  coses  where 
technical  ^peals  are  not  given,  other  modes  iA 
review  by  judicial  process.  It  g^ves  no  such 
appeal  from  him  to  the  Secretary.  If  It  exists, 
it  is  admitted  it  is  only  by  an  implicatiOD,whjcb 
discovers  an  appeal  in  the  power  of  direction 
and  superintendence.  That  power  does  not 
necessarily,  ex  vi  termini,  include  a  tecbnica) 
appeal;  and  the  principle  applies  that  where  a 
special  proceeding  is  expr^y  ordained  for  a 
particular  purpoae  it  is  presumably  exclusive. 
It  is  dear  that  when  the  appeal  is  expressly  au> 
thorized  from  the  Commissioner  to  the  court, 
either  directly  or  by  means  of  on  original  suit 
in  equity,  another  appeal  to  the  Secretary  on 
the  same  matter  isexcluded ;  and  noreasoncaa  be 
assigned  for  allowing  an  appeal  from  the  Com- 
missioner to  the  Secretary  in  cases  in  which  he 
is  by  law  required  to  exercise  his  judgnieiit  on 
disputed  questions  of  law  and  fact,  and  in 
which  no  appeal  is  allowed  to  the  courts,  that 
would  not  equally  extend  It  to  those  In  which 
such  appals  are  provided,  for  all  are  equally 
embraced  In  the  general  authority  of  direction 
and  superintendence.  That  includes  all  or  doer  ,^41 
not  extendtoany.  Thetrue conclusion, therefore, 
is,  that  in  matteis  of  this  description,  tn  which 
the  action  of  the  Commisrioner  is  guari  judicial, 
the  fact  that  no  «)peal  is  expnasly  given  to  the 
Secretary  Is  oondusive  that  none  fi  to  he  Im- 
plied. 

The  conclusion  is  confirmed  by  a  review  of 
the  history  of  legislation  on  the  point. 

The  first  statute  on  the  subject  of  patents,  Act 
of  1790,  cb.  7, 1  Stat.  atL.,  109,  authorized  their 
issue  by  the  Secretary  of  Stat&  the  Secretary 
for  the  Department  of  War,  and  the  Attom^- 
Qeneral,  or  any  two  of  them,  if  they  dull  deem 
the  invention  or  discovery  suffidoitly  aaeful 
and  important. 

The  Act  of  1793;  ch.  11,  which  next  followed, 
1  Stat,  at  L.,  818,  authorized  them  to  be  issued 
by  the  Secretary  of  State,  upon  the  certificate 
of  the  Attomey-Oeneral  thai  they  are  conform- 
able to  the  Act.  The  9th  section  of  the  statute 
provided  for  the  case  of  Interfering  appllcaUon^ 
whidi  were  to  be  submitted  to  the  decision  of 
arbitrators,  chosen  one  by  each  of  the  partiee 
and  the  third  appointed  by  the  Secretary  of 
State,  the  decision  or  award  of  two  of  w&om 
should  be  final  as  respects  the  granting  of  the 
patent. 

This  continued  to  be  the  law  until  the  passage 
of  the  Act  of  1886.  ch.  357.6  Stat,  at  L.,  117, 
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creating  In  the  Department  of  State,  the  Patent 
Office,  "the  chief  officer  of  which  shall  be 
called,"  it  says,  "the  Commissioner  of  Patents," 
and  "whose  duty  it  shall  be,  under  the  direc- 
tion of  the  Secretary  of  State,  to  superinteiui, 
execute  and  perform  all  such  acts  and  things 
touchingandTespectfocthegraDtlne  and  issuing 
of  patents  for  new  and  useiul  discoveries,  in- 
venUoits  and  improTements  as  are  herein  pro- 
vided for  or  BhaU  hereafter  be  by  law  directed 
to  be  done  and  performed,"  etc  By  tbat  Act 
ft  was  declared  to  be  the  duty  of  the  Commis- 
sioner to  issue  a  patent  if  he  "shall  deem  it  to 
be  aufficiently  useful  and  Important."  the  very 
discretion  previously  vested  in  the  tiiree  beads 
of  Departments  by  tlie  Act  of  1790;  and,  In  case 
of  his  refusal,  the  applicant  was  (sec.  7)  secured 
an  appeal  fram  his  decision  to  aboard  of  exam- 
iners, to  be  composei  of  three  disinterested  per- 
sons, appointed  for  thnt  purpose  by  the  Secr^ 
tary  of  State,  one  of  wliom,  at  least,  to  be  sc- 
rQ5]lected,  if  practicable  and  coiiveoient  for  his 
knowledge  and  skill  in  tlic  particular  art,  mnn- 
ufacture  or  branch  of  science  to  which  the  al- 
leged Invention  appertained.  The  decision  of 
tlua  board  being  cerdflcd  to  the  Commissioner, 
it  was  declared  that  "he  shall  be  governed  there- 
by Id  the  further  proceedings  to  oe  bod  on  such 
application."  A  like  proceeding  by  way  of  ap- 
peal, was  provided  in  coses  of  iotencrences.  By 
the  16th  section  of  the  Act  a  remedy  by  bill  in 
equity,  as  now  given  In  8CCtIon8491S  and  4918, 
R.  8.,  was  given  as  between  interfering  patents 
or  whenever  an  application  sliall  hnve  been  re- 
fused on  an  adverse  decision  of  n  Board  of  Exam- 
iuers.  By  the  11th  section  of  tlie  Act  of  1839, 
ch.  88,  5  Stat,  at  L. ,  S54,  as  modified  by  the  Act 
of  1852,  ch.  107, 10  Stat,  at  L.,  76,  it  was  pro- 
vided that  in  all  cases  where  an  appeal  was  thus 
allowed  by  law  from  the  decision  of  tlie  Com- 
missioner of  Fstents  to  a  Board  of  Examiners, 
the  party,  instead  Qicreof,  should  have  a  right 
to  appeal  to  the  Chi^  Juttifc  or  to  either  of  the 
assistant  Judges  of  the  Circiiit  Court  of  the 
United  States  for  the  District  of  Columbia;  and 
by  section  10  the  provisions  of  the  16th  section 
oi  the  Act  of  1630  were  extended  to  all  cases 
where  patents  are  refused  for  any  reason  what- 
ever, either  by  the  Commissioner  or  by  Uie 
OhUfJuiMet  of  the  District  of  Columbia,  upon 
•ppcnls  from  thededsion  of  Uie  Commissioner, 
as  well  as  where  the  same  shall  have  been  re- 
fused on  account  of  or  by  reason  of  interference 
with  a  previously  existing;  patent. 

In  this  state  oi  legislation,  the  Patent  Office, 
by  the  Act  of  1840,  db.  108,9  Stat  at  L. ,  896,  was 
transferred  to  the  Department  of  the  Interior, 
the  Secretary  of  which,  it  was  enacted,  shall 
exercise  and  perform  all  the  acts  of  supervimon 
and  appeal,  in  regard  to  the  office  of  Commis- 
sioner of  Patents,  now  exercised  by  the  Secre- 
tary of  State;  which  language,  so  for  at  least  as 
appeals,  strictly  so-called,  are  concerned,  was 
without  force,  as  no  appeals  had  ever  been 
given  from  any  decision  of  the  Commissioner 
to  the  Secretary  of  State,  unless  that  can  be 
calledso,  which,  by  section  7of  the  Actof  1886, 
fi  Stat,  at  L.,  120,  was  to  be  determined  by  a 
Board  of  Examiners,  appointed,  pro  re  nata, 
by  the  Secretary  of  State,  and  for  which,  as 
we  have  seen,  an  appeal  to  the  OkiefJmtiee  of 
the  Circuit  Court  of  the  District  of  Columbia 
lUD.S. 


had  been  substituted  by  the  Act  of  1889.  6 
Stat,  at  L.,  354. 

The  Act  of  1861,  ch.  88,  12  Stat,  at  L.,  246,  r--] 
created  the  ofllce  of  Examiners-in -chief,  "for 
the  purpose  of  securing  greater  uniformity  of 
octionin  tlicgmnt  and  refusal  of  letters  pjitent," 
to  be  composed  of  persons  of  competent  le^ 
knowledge  and  scientific  ability,  whose  duty  it 
shall  be,  on  the  written  petition  of  the  applicant 
for  that  purpose  being  filed,  to  revise  and  de- 
termine upon  the  validity  of  decisions  made 
by  examiners  when  adverse  to  the  grant  of  let 
tcrs  patent;  and  also  to  revise  and  determine,  in 
like  manner,  upon  the  validity  of  the  decisions 
of  examiucrs  in  interference  cases,  and  when 
required  by  the  Commissioner,  In  applications 
for  the  extension  of  patents,  and  to  perform 
such  other  duties  as  may  be  assigned  to  them 
by  the  Commissioner;  that,  from  their  decisions, 
appeals  may  be  taken  to  the  Commissioner  of 
Patents  In  person,  upon  payment  of  the  fee 
hereinafter  prescribed;  that  the  said  Examin- 
ci-s-in-chief  shall  be  governed  in  their  action  by 
the  rules  to  be  prescribed  by  Uie  Commissioner 
of  Patents." 

The  Act  of  July  8, 1870,  16  Stat,  at  L.,  198, 
revised,  consolidated  and  amended  the  statutes 
then  in  force  on  the  subject,and  the  substance  of 
its  provisions,  material  to  the  present  inquiry, 
has  ueen  carried  Into  the  existing  revision. 

It  will  be  observed  that  the  judgment  and 
discretion,  vested  by  the  original  patent  law  of 
1790,  in  a  majority  of  the  three  executive  offi- 
cers, the  Secretary  of  State,  the  Secretary  for 
the  Department  of  War,  and  the  Attorney-Gen- 
eral, who  were  authorized  to  cause  btters  pa- 
tent to  Issue,  if  tliey  shall  deem  the  invention  or 
discovery  sufficiently  useful  and  important,  was 
tiunsfcrrcd  by  the  Act  of  UBSO,  section  7,  to  the 
Commissioner  of  Patents,  It  being  made  his 
duty  to  issue  a  patent  for  tiie  Invention,  if  he 
shaU  deem  it  sufficiently  useful  and  important; 
and  is  contin'ied  In  him  by  section  K.  S., 
the  language  being,  that  ne  shall  cause  an  ex- 
amination to  be  niade  of  the  alleged  new  in- 
vention, "  And  if  on  such  examination  it  shall 
appear  that  the  claimant  is  justly  entitled  to  a 
patent  under  the  law  and  that  the  some  is  suffi- 
ciently useful  and  important,  the  Commissioner 
shall  issue  a  patent  thwefor." 
It  thus  appear8,not  only  that  the  discretion  and 
judgment  of  the  CommissIoner,a8  the  head  of  the 
Patent  Office,  Is  substituted  for  tbat  of  the  head 
of  the  department,  but  also  that  that  discretion  * 
and  judgment  are  not  arbitrary.butare governed 
by  fixed  rules  of  right,  according  to  wnich  the 
title  of  the  claimant  am)e»rs  from  an  Investiga- 
tion, for  the  conduct  of  which,  ample  and  elab- 
orate provision  is  made;  and  that  his  discretion 
and  judgment,  exercised  upon  the  material  thus 
provided,  are  subject  to  a  review  by  judicial 
Ixibunals  whose  jurisdiction  is  defined  by  the 
same  statute.  In  no  event  could  the  direction 
of  the  Secretary  of  the  Interior  extend  beyond 
the  terms  io  which  It  is  vested,  that  la,  to  the 
duties  to  be  performed  under  the  law  bv  the 
Cranmlssloner.  The  supervlrion  of  the  Secre- 
tary cannot  change  those  duties  nor  require  them 
to  be  performed  oy  another,  nor  does  it  author- 
ize him  to  substitute  his  discretion  and  judg- 
ment for  that  of  the  Commissioner,  when,  by 
law,  the  Commissioner  Is  required  to  ezeidse 
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We  have  adjudged  that  It  belongs  exdiuiTely 
to  the  Commissioner  to  decide  the  question  for 
himself,  whether  a  patent  ought  to  usuc.  The 
statute  points  out  the  remedy  for  a  party  ag- 
grieved by  his  error,  if  be  has  decldra  errone- 
ously. It  is  not  by  an  appeal  to  the  Seoetaiy; 
nor  can  the  question  be  presoited  in  auch  ft  im>- [6*1 
ceeding  as  the  present 

The  judgment  of  the  Supreme  Oburt  A« 
District  of  Columbia  i$,  0«Meg««n<^,  oflrmad. 
Trueoopr.  Teek 

JatDM  H.  ICcKenoey,  CleA,  Sup.  Oouit,  U.  B. 


RUPU8  P.  RANNEY.  Admr.  of  Silas  &  W®'! 
Stomb.  Deceased.  PIff.  in  Err., 

9. 

SAMUEL  L.  H.  BARLOW  ahd  CHARLES 
DAY. 

(Sees.  C  Beporter^  ed.,  SOT-as.) 

O*n»trueti0n  ef  agreement— mtot  in  charge  to 
Jvn/. 


his  own.  and  when  that  judgment,  unless  re- 
versed in  the  special  mode  pointed  out  by  ju- 
dicial process,  is,  by  law  the  conditioo  on 
which  tlie  right  of  the  claimant  is  declared  to 
dvpctui.  The  conclusion  cannot  be  reristed  that, 
to  whatever  else  supervision  and  direction  on 
the  part  of  the  head  of  the  department  may  ex- 
tend, in  respect  to  matters  purely  administrative 
and  executive,  they  do  not  extend  to  a  review 
of  the  action  of  the  Commissioner  of  Patents  in 
those  cases  in  which,  by  law,  he  is  appointed 
to  exercise  his  discretion  judicially.  It  is  not 
consistent  with  the  idea  of  judiciu  action  that 
it  should  be  subject  to  the  direction  of  a  auperior, 
In  the  sense  in  which  that  authority  is  conferred 
up^)n  the  bead  of  an  executive  acpartmcnt  in 
reference  to  his  subonlinates.  Such  a  subjec- 
tion tiikcs  from  it  the  qunlity  of  a  judicial  act 
That  it  was  intended  tliat  the  Commissioner  oC 
Patents,  in  issuing  or  witlibolding  patents,  in 
re-issues,  interferences  and  extensions,  should 
exercise  guaii  judicial  functions,  is  app:irent 
from  the  nature  of  the  examinations  and  decis- 
ions ho  is  required  to  malce,  and  tlw  modes  pro- 
vided by  law,  according  to  which,  exclusively, 
tliey  may  be  reviewed. 

Such  liasl»cen  the  uniform  construction  placed 
by  the  <lcpartmerit  itself  upon  the  laws  defining 
the  relation  of  its  executive  bead  to  the  Commis- 
sioner of  Patents.  No  instance  has  been  cited 
in  wliicli  the  rii^ht  of  the  Secretary  to  reverse 
such  action  of  the  Commissioner  in  granting  or 
withholding  a  patent  has  been  claimed  or  exer- 
cised prior  to  that  based  upon  the  opinion  of 
Attorney-General  MacVca^h  in  1881.  The  ju- 
risdiction had  been  previously  expressly  dis- 
claimed, in  1870,  by  Secretary  Chandler,  9  Off. 
Oaz.,  403.  and  by  his  immediate  successor,  Mr. 
Schurz,in  1877, 1878  and  1879;  12  Off.  Gaz., 
475;  18  Off.  Gaz.,  771;  16  Off.  Gaz.,  220. 

Some  question  is  made  as  to  the  remedy.  We 
think,  however,  that  mandamua  will  fie  and 
that  it  was  properly  directed  to  the  Commis- 
sioner of  Patents.  He  had  fully  exercised  bis 
judgment  and  discretion  when  be  decided  that 
the  relators  were  entitled  to  a  patent  The  duty 
to  prepare  it,  to  lay  it  before  the  Secretary  for 
his  stniature  and  to  countersign  it,  were  afi  that 
remained  and  th^  were  all  purely  ministerial. 
These  duties  he  lud  failed  and  refused  to  per- 
form merely  out  of  deference  to  the  claim  of 
the  Secretary  to  reverse  and  set  aside  the  decis- 
ion on  the  merits  In  favor  of  the  relators.  This 
we  have  held  not  to  be  a  valid  excuse.  The 
case  falls  clearly  within  the  principles  acted  up- 
on la  Gomr.  of  Patents  v.  Wftiteleif,  4  Wall.,  623 
[71  U.  S..XVm.,38.')]. 

The  remedy  by  bill  in  equity  under  section 
4915  Is  not  appropriate,  because  It  applies  only 
when  the  Commi'^sioner  decides  to  reject  an  ap- 
plication for  a  patent,  on  the  ground  that  the 
applicant  Is  not  on  the  merits,  entitled  to  it 
So  that,  if,  in  such  a  case,  a  decree  for  a  patent 
could  be  considered,  exproprio  vigoTe,sa  equiva- 
lent to  a  patent  or  could  be  enforced  by  direct 
process  in  execution  of  It,  neTertbeless,  the 
present  Is  not  a  case  where  such  a  bill  would  lie. 

It  is  suggested  that  the  writ  was  erroneously 
awarded  by  the  court  below,  on  the  ground 
that  the  decision  of  the  Conunissioner  of  Pa- 
tents, in  favor  of  Issuing  the  patent  to  the  relat-  . 

ors,  was  erroneous  in  law  upon  its  face.  BiU  leged  that  the  defendant  made  ihe  sale  of  the 
tbat  question  does  n(^  arise  upon  this  xeoud.  i>i^nti&'  half  of  the  property  1^^  virtue  of  a 
662 


1.  Where  plalntlffH  and  defeiKlant  own  propertv 
togetlier,  and  tlie  ]ilalntiB8  oonseat  that  defeudani 
seU  the  property,  and  that.  In  casehesella  their  btUf 
for  S2DO.0O0,  he  may  sell  his  owo  half  for  any  prioe 
he  can  get.  It  is  ImnuttorlRl  to  thetn  what  pnoe  tiie 
defendant  geta  for  his  shure  of  the  land,  and  he  to 
under  DO  obtlgntlon  to  disclose  the  price  to  the 
plalntlffa  and  ask  their  oonsont  to  retAla  It. 

2.  Where  the  efTeotof  the  olinrge  of  the  court  was 
to  withdraw  from  the  Jury  all  tlieevldonce  tending 
to  show  the  antecedent  assent  of  the  plain tittit,  fair- 
ly obtained,  to  the  sale  made  br  the  aefondAnt,  and 
to  InstnuA  the  Jury  that  aothliw  but  their  aulise- 
quoit  anent  eoiild  be  effectual,  n  was  «rxor. 

[No.  29  T 

iMnufe 
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IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio. 
The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 

Mmn.  R.  P.  Ranney  and  J.  BE.  Admou, 
for  plaintiff  in  error. 

Meitre.  S.  Bnrka  and  Wm.  S.  Sander*,  for 
defendants  in  erm. 

Jfr.  JtutfM  Woods  deUvered  the  oirinion  of 

the  court: 

This  was  an  action  at  law  brought  by  the  de- 
fendants in  error,  Samuel  L.  M.  Barlow  and 
Charles  Day,  against  the  plaintiff  In  error.Silas 
S.  Stone.  The  petition  was  framed  accordine 
to  the  rules  prescribed  by  the  Code  of  Ohio,ano 
was  "for  money  only." 

The  actim,  generally  stated,  was  based  on 
the  following  averments  of  the  petiUon,  to  wit; 
that  tiie  defendant  behig  the  johit  owner  inoom- 
mon  with  the  plaintiffs,  ot  a  tract  of  land,  and 
being  their  agent  to  take  care  of  and  negotiate 
sales  of  the  land.either  in  parcels  or  as  a  whole, 
sold  the  entire  tract  for  $500,000,  paid  them 
1200,000  of  the  purchase  money,  and  fraudn- 
lenUy  retained  $300,000  for  hhnself.  The  suit 
was  brought  to  recover  $50,000  and  Interest 
that  sum  Being,  as  the  petition  aUeged,the  share 
of  the  plaintiSs  In  tbat  part  of  the  purchaae 
money  which  the  defendant  had  unlawfully  and 
fraudulently  retained  and  appropriated. 

The  answer  of  the  defendant  denied  all  the 
charges  of  fraud  made  in  the  petitioa  and  at  1X08] 
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Ea  of  attorney  authoriidng  him  to  Bell  it  for 
,000.  and  stated  facts,  ihonlng,  as  the  de- 
ut  insisted,  that  he  was  guilty  ot  no  fraud 
1q  procuring  the  power  of  attorney  ;  and  that 
the  plaintiCFs,  before  executing  it, were  fully  ad- 
vised by  the  defendant  of  his  purpose  to  sell  his 
own  half  of  the  land  for  a  larger  price  than  that 
for  which  the  power  of  attorney  authorized  the 
sale  of  the  plaintlSs'  half,  the  defendant  under- 
taking to  pay  all  the  expenses  of  bringing  about 
a  sale ;  and  that,  with  fall  knowleoge  o(  the 
facts,  plaintiffs  agreed  to  the  arrangements  for 
selling  the  property  and  executed  the  power  of 
attorney. 

The  pleadings  and  the  bill  of  exceptions, 
which  embodiM  all  the  evidence,  disclosed  the 
foUowing  facts:  the  plaintiffs,  on  or  before  No- 
vember 6, 1871,  were  the  owners  of  an  undi- 
vided half  in  common  of  certain  lots,fonninga 
part  of  what  was  known  as  the  Central  Tract, 
situate  in  the  GiW  of  Cleveland,  in  the  State  of 
Ohio,  and  the  defendant.  Stone,  was  the  owner 
of  the  other  undivided  half  in  common.  For 
several  years  previous  to  Novembers,  1871, nnd 
until  the  sale  of  the  property  as  hereafter  men- 
tioned, the  defendant  was  the  agent  of  the 
plaintiffs,  having  the  charge  and  management 
of  their  estate  in  said  property,  with  power  to 
work  up  sales  of  the  same,  either  in  parcels  or 
as  a  whole,  but  without  power  to  inokc  con- 
tracts of  sale  or  to  convey.  On  or  about  No- 
vember 6,  1871,  the  defendant,  who  was  a  resi- 
dent of  Cleveland,  sent  by  mail  to  the  plaintiffs, 
who  resided  in  New  York,  a  power  of  attorney, 
dated  November  7,  to  be  executed  by  them, 
which,  when  executed,  would  authorize  him  to 
sell,  by  contract  in  writiog.thcir  undivided  half 
of  the  real  estate  above  mentioned  for  the  o)n< 
sideration  of  $.200,000,  of  which  $40,000  was  to 
be  paid,  cost)  down  and  the  residue  in  eight  an- 
nual payments  of  $20,000  each,  with  interest  at 
six  per  cent,  to  be  secured  by  mortgage  on  the 
property  sold.  The  authority  conferred  by  the 
power  was  to  expire  in  sixty  days  from  the  date 
of  the  power.  In  a  letter  written  liy  the  defend- 
ant to  tite  plaintiffs,  which  Inclosed  the  power 
of  attorney  and  which  bore  date  November  6, 
[S0911871.  the  defendant  Eaid.refcrring  to  the  power 
of  attorney:  "I  tliink  I  can  sell,  on  the  terms 
therein  set  forth,  the  land  therein  mentioned 
to  a  responsible  party,  within  sixty  days  from 
now,  and  pertiaiw  by  the  first  of  December  next; 
but.  In  oraer  to  do  po,  entire  secrecy  must  be 
observed  in  regard  to  the  matter  and  I  must  be 
allowed  to  bring  about  the  sale  in  my  own  way." 
He  added:  "I  advise  the  sale  and  desire  an  im- 
mediate reply.  If  a  sale  is  made,  I  expect  to 
make  siiecial  terms  for  my  interest."  After  the 
receipt  of  this  letter  and  Uie  draft  of  the  power 
of  attorney,  to  wit:  about  November  12,  the 
plaintiffs  sent  their  agent,  Mr.  TaUow  Jackson, 
to  Cleveland,  with  a  letter  to  ttte  defendant,  in 
which  they  said:  "He,"  Mr.  Jackson,  "goes  at 
COT  express  request  to  confer  with  you  in  refer- 
ence to  the  subject-matter  of  yours  of  the  sixth 
Instant.  You  will  oblige  us  by  communicating 
to  him  as  freely  as  you  would  to  us.  The  prop- 
osition contained  in  your  letter  is  of  sucli  mt^ 
nitude  as  to  enjoin  the  most  thorough  canvass 
and  coDsideratioo— hmce  Hr.  Jacuwn's  mis- 
sion." 

There  was  evidence  tending  to  show  that 
Jackson  passed  three  days  In  Cleveland,  much 

Ui  U.  8. 


of  the  time  In  the  company  of  the  defendant ; 
that  he  was  taken  ify  the  defendant  over,  and 
shown  a  large  pert  of,  the  city,  and  that  the 
land  in  quesBon  was  shown  to  nim,  and  its  sit- 
uation explained  by  the  defendant ;  and  that 
during  that  time  the  defendant  repeatedly  told 
Jackson  that  he  would  not  sell  his  half  of  the 
land  for  the  price  he  had  named  in  the  power 
of  attorney  as  the  price  for  the  plaintiff's  half, 
but  would  demand  a  lar^sr  price,  and  gave,  as 
reasons  why  he  was  enutled  to  man  for  hi* 
half  than  the  plidntlffs  were  for  theirs,  that  ha 
could  make  a  good  title  at  once,  which  the 
plaintiffs,  on  account  of  the  incumbrances  on 
their  half,  could  not  do;  that  there  would  be 
lar^  expenses  Incurred  in  bringing  about  a  sale, 
which  he  expected  to  pay,  ana  the  payment  of 
which  would  compel  him  to  sell  other  lands  ; 
that  he  might  be  compelled,  in  order  to  make  a 
sale,  toputotherpropertyoutof  themarketby 
i)uying  It;  that  be  iiad  made  expenrive  Improve- 
ments on  other  property  belonging  to  him  in 
Cuyahoga  Valley,  with  a  view  to  enhance  tlie 
value  of  the  Central  Tract,  which  embraced  the 
property  in  question;  and  that  the  use  to  which 
tlieir  common  property  might,  if  sold,  be  put 
would  depreciate  the  value  of  other  adjacent 
rpal  estate  on  the  Cuyalioga  River  owned  by 
him. 

On  November  17,  1881,  which,  as  the  testi- 
mony tended  to  show,  was  about  tlie  close  of 
his  visit  to  the  defendant  in  Cleveland,  Jaclisoo 
wrote  a  letter  to  Day.one  of  the  plaintiffs,  which 
was  received  by  the  person  addressed,  in  which 
he  said:  "I  am  confirmed  in  the  opinion  that 

Son  had  best  permit  Mr.  Stone  to  do  as  he 
links  best  with  Central  Tract.  I  put  It  to  him 
that  ^ou  would  prefer  to  go  half  and  half  with 
him  m  any  sale  he  might  make,  in  place  of  put- 
ting any  valuation  on  your  half  interest.  He 
responded  that  it  wns  probable  that,  for  his  half 
interest,  he  might  have  to  make  a  trade,  which 
would  bring  in  some  other  property  belonging 
to  him,  making  It  impossible  for  such  an  ar- 
rangement, and  that  he  intended  to  sell  wiUt 
you;  that  la,  that  he  ia  not  a  purcbiuer." 

Evidence  was  also  introduced  tending  to  show 
that,  on  December  1, 1871,  Charles  Day,  one  of 
the  plaintiffs,  had  an  interview,  in  Cleveland, 
with  the  defendant,  in  reference  to  the  sale  of 
the  property,  in  which  interview  the  defendant 
told  him  that  if  the  sale  was  made,  he  was  un- 
willing to  divide  the  property  equally ;  that  if 
he  sold  his  half  he  should  sell  it  for  more  than 
the  price  named  in  the  power  of  attorney;  that 
he  did  not  want  the  power  of  attorney,  im- 
less  he  was  going  to  be  left  perfectly  free  to 
manage  bis  half.  To  which  Day  replied  tliat 
the  power  of  attorney  would  come  very  quick 
after  he  got  bock  to  New  York ;  that  he  was 
perfectly  satisfied  and  ready  to  sell  the  pcop- 
erty;  and  that,  in  the  same  interview,  the  de- 
fendant told  Day,  as  reasons  why  he  proposed 
to  demand  more  for  his  half  of  the  property 
than  he  demanded  for  the  plaintiff's  half,  that 
he  intended  to  pay  the  expenses  of  the  sale,  that 
he  hod  to  use  land  for  that  purpose  and  might 
have  to  buy  other  land. 

On  the  same  d^,  December  1,  Day  wrote  to 
his  co-plaintiff,  Biurlow.  as  follows:  "After a 
lengthy  interview  with  Mr.  Stone,  I  am  strongly 
incnned  to  believe  that  we  had  better  authorize 
him  to  sell  that  portion  of  the  (Antral  Tract, 

Digitized  by  Google 


807-815 


SUPBEUS  COCBT  OF  THS  UNirXD  STATES. 


Oct.  Tssm, 


485  lots.  In  tbe  manner  proposed  by  him;"  and 
[Sllltben.  after  civing  his  reasons  for  the  (»rinion, 
added,  "I  therefore  tbinlc  it  wise  toconiormto 
the  terms  of  his  proposition  " 

Testimonj  was  given  to  the  jury  tending  to 
8howaint,after  all  this  and  about  December  7>  the 
power  of  attorney  sent  by  the  d^endant  to  the 
plaintiffs,  was  executed  by  them  and  moiled 
to  the  defendant,  who  recelvod  It  about  Decem- 
ber9. 

After  roceivlne  from  the  plaintiffs  the  power 
of  attorney,  Uie  defendant,  on  December  9, 1871, 
made  a  written  proposition  to  the  Cleveland, 
Columbus,  Ciocmnati  &  Indianapolis  Railroad 
Company  for  the  sale  to  It  of  the  entire  tract  of 
land  for  8500.000,  and  added,  **  For  one  undi- 
vided half  of  the  property  I  am  prepared  to 
give  a  good  and  sufficient  warranty  deed,  free 
of  iDcunibrance,  and  take  a  mortgage  to.secure 
the  deferred  payments;  for  the  other  half,  which 
is  slightly  incumbered,  I  am  orepared  to  givg 
a  contract  from  S.  L.  M.  Barlow  and  Charles 
Bay,  who  hold  the  legal  title  and  will  speedily 
clear  it  of  incumbrance,  and  have  consents 
that  the  cash  payment  and  the  couttact  itself 
shall  be  placed  m  the  hands  of  the  Society  for 
Savings  until  they  can  make  a  clear  title. '"^ 

In  pursuance  of  this  proposition,  a  contract 
was  executed,  bearing  date  December  16, 1871, 
by  which  the  plaintifis,  acting  by  the  defend- 
ant as  their  attorney  in  fact,  sold  and  agreed  to 
convey  their  undivided  half  of  the  premises  to 
the  railroad  company  for  the  consideration  of 
$200,000,  in  the  installments  mentioned  in  the 
written  proposition  of  December  9,  which  the 
railroad  company  agreed  to  pay.  The  contract 
was  executed  in  less  than  uxty  days  after  the 
date  of  the  power  of  attorney  and  was.  In  all 
respects,  in  confonnity  with  tne  authority  con- 
ferred thereby.  The  defendant,  by  a  contract 
also  dated  December  16, 1871,  agreed  to  con- 
vey by  a  deed  of  general  warranty  his  own  un- 
divided half  of  too  same  premises  to  the  rail- 
road company  for  the  consideration  of  $800,000; 
$60,000  whereof  was  to  be  paid  on  the  delivery 
of  tiie  deed  and  the  residue  in  eight  annual  in- 
Btallraentfl  of  $80,000  each.  The  latter  contract 
contained  a  provision,  that  unless  the  plaintiffs 
within  one  year  delivered  the  deed  to  the  rail- 
road company  for  their  undivided  hidf  of  the 
[2  land,  the  railroad  company  should  dect  whether 
it  would  carrv  out  its  contract  with  the  defend- 
ant or  rescind  the  same. 

There  was  some  evidence  tending  to  show 
that  $200,000  was  a  fair  price  for  the  pUlntiiC's 
undivided  half  of  the  land,  and  there  was  no 
evidence  that  when  the  power  of  attorney  was 
executed  the  plain  tiff  a  were  ignorant  of  its 
value. 

There  was  no  evidence  tending  to  show  that 
before  December  7,  1871,  the  d^  when  the 
power  of  attorney  was  executed  by  the  plaint- 
iffs, the  defendant  had  received  any  offer  or  In- 
timation from  the  railroad  company  that  It 
would  pay  $500,000  for  the  property,  or  (bat 
such  an  oner  had  been  reoelved  1^  tbe  defend- 
ant from  anyone  else. 

On  JaniuuT  29, 1872,  the  railroad  company, 
on  account  of  the  pre<^ou8  health  of  the  de- 
fendant, decided  to  receive  at  once  his  deed  for 
his  share  of  the  property.  The  deed  was  exe- 
■cuted  and  delivered  on  uiat  day,  and  the  rail- 
road company  paid  the  defenaant  $60,000  of 
-6«4 


the  ccndderatioD  and  gave  its  note,  secured  bf 
mortca^  for  the  residue.  In  July  following,' 
the  plaintiffs,  having  cleared  the  Incumbrances 
from  their  half  of  the  property,  executed  a  deed 
thei-efor  to  the  railroad  company  and  reodved 
$40,000,  the  cash  paymentof  theconaidemtiiHL 
and  notes  80cuied>y  mortgage  fnr  the  dafexna 
payments. 

Upon  this  state  <tf  the  evidence  the  court,  be- 
sides other  charges,  gave  the  Jury  the  following: 

"  It  is  not  enough  that  the  defendant  shoiua 
have  written  the  plaintiffs,  when  he  applied  for 
the  power  of  attorney,  that  he  expected  to  make 
special  terms  for  himself,  or  that  he  should  have 
told  the  plaintiffs  or  their  went  that  be  wmld 
not  sell  for  the  prtee  ilxea  by  then,  but  ex- 
pected to  get  more  for  his  shwe.  He  cannot 
claim  and  take  to  himself  the  benefit  of  the  dis- 
crimination In  his  favor,  unless  the  evidence 
satisfies  you  that  be  had  fully  communicated  all 
the  facts  to  the  plaintiffs  before  he  oonsummated 
the  sale,  all  the  facts  known  to  him  in  relation 
to  the  chances  of  selling,  so  as  to  enable  the 
plaintiffs  intelligently  to  decide  whether  tbey 
would  consent  to  the  proposed  discrimiiiBrion 
in  defendant's  favor  or  not  Such  would  be 
the  rights  of  the  parties,  even  if  the  defendant 
did  not  know  or  had  not  reason  to  believe,  be- 
fore he  accepted  thesaid  power  of  attorney  and 
undertook  to  execute  ii,  that  the  land  could 
be  sold  for  more." 

The  bill  of  exceptions  states  that  "  The  Jury, 
having  been  charged  by  the  court,  retired  fox 
deliberaUon  and  after  Ixang  out  for  ttie  space  <A 
about  one  day  came  into  court  and  mode  a  writ- 
ten request  to  the  court  for  f  ui-ther  Instructions, 
as  follows: 

Shall  the  jury  understand  the  court  to  charge 
that  the  defendant  Is  liable  as  agent,  if  it  la 
found  that  he  failed  to  reveal  any  material  facta 
to  plaintifTs  relative  to  the  value  of  the  properly 
and  terms  of  sale? 

And  thereupon  tiie  court  gave  to  the  Jury  the 
further  instruction  or  charge  following,  to  wit: 

In  answer  to  your  inqmry,  propounded  b^ 
your  foreman,  I  have  to  repeat  that  an  agent  u 
required  by  law  to  deal  fairly  with  his  princi- 
pals in  all  things.  One  contention  of  uie  da 
leodant  In  this  case  is,  thiU  the  power  of  attor- 
ney under  which  the  cUfendant  made  the  sale  of 
the  plaintiffs'  interest  In  the  land,  fixed  the  inice 
and  terms  of  the  sale:  and  that  plalnttfb  were 
concluded  by  Uie  auuiority  thus  givm.  This 
would  be  true,  if  the  defendant  obtained  the 
power  after  fully  and  fairly  communicating  to 
them  all  the  knowledge  or  trustworthy  inform** 
tion  which  he  possessed,  so  that  th^  oould  as 
well  Judge  of  tne  value  of  the  proper^  and  the 
promety  of  selling  it  on  Oie  terms  authorised 
by  the  power,  as  the  defendant  could  himself 
do.  But  if  he  fafled  to  communicate  the  facts 
and  thereby  Induced  plaintiffs  to  execute  to  him 
the  power  under  which  he  acted  in  mAking  the 
sale  and  conveying  the  title  to  the  purchaso; 

glaintiffs  could  not  be  concluded  or  estopped 
y  reason  ot  anything  contained  therein. 
The  court  further  instruct  you  that  If  yoa 
shall  find  that  the  power  of  wttomCT  was  ob- 
tained fairly  and  alter  the  communication  br 
defendant  to  the  plaintiffs  ot  all  the  material 
facta  and  information,  as  aforesaid,  but  that  he 
ascertained  afterwards  that  he  could  sell  the 
land,  the  whole  of  it,  at  $500,000^  and  that  he 
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refused  to  disclose  the  price  or  tlie  nnme  of  the 
purchaser  but  umlcrtooK  to  bring  about  the  sale 
in  his  own  iray,  he  was  in  duty  bound  to  ac- 
cept the  offer  of  $500,000  mnde  by  the  pur- 
[2141  chasers,  as  well  for  bis  principal  as  for  himself; 
and  if  he,  instead  of  niakinc  thu  sale  fur  tlie 
benefit  of  both,  sold  plaintiff^  part  for  5200,000 
and  his  own  for  $300,000,  he  is  not  authorized 
to  retain  the  excess  to  himself,  but,  that  he  is,  in 
equity  and  ggood  conscience,  bound  to  share  the 
some  with  his  principals,  unless  he  made  afull 
disclosure  to  thent  of  all  the  facts  material  for 
them  to  know,  and  they,  with  such  f ul)  knowl- 
edge and  for  reasons  which  they  deemed  suffi- 
cient, consented  to  the  unequal'divisiion  of  the 

Jiurchnse  money  which  the  dcfctidnnt  made  of 
t.  If  he  did  not  so  disclose  the  materia!  facts 
In  regard  to  the  value  or  the  amount  received, 
and  obtain  plaintilTs'  consent  that  ho  might  re- 
tain three  Hfths  of  the  purchase  money,  ns  it 
la  admitted  he  did,  the  plaintiffs  are  entitled 
to  recover  the  one  half  of  such  excess,  so  re- 
ceived and  retained  by  defendant,  as  per  my 
former  instructions." 

Tlie  jury  again  retired  and,  after  further  de- 
liberation, returned  a  verdict  for  the  plaiutifts 
for  $57,044.82,  tor  which  sum,  with  costs  to  be 
taxed,  Uie  court  rendered  judgment  agninst  the 
defendant.  To  reverse  that  judgment  this  writ 
of  error  is  brought. 

The  defendant  below,  pluntiff  In  error  in  this 
court,  assigns  for  error  the  charges  of  the  court 
above  recited. 

We  think  there  was  error  In  tiie  charges  com- 
plained of.  To  test  their  correctness  we  must 
assume  the  truth  of  the  facts  which  the  testi- 
mony submitted  to  the  jury  tended  to  prove. 
It  was  the  duty  of  the  court  to  submit  to  the 
consideration  of  the  jury  the  testimony  adduced 
by  the  defendant  to  sustain  the  defenses  set  up 
in  his  answer,  and  the  charge  should  have  been 
based  on  the  hypothesis  that  the  defenses  which 
the  testimony  tended  to  prove  were  proven. 
The  evidence  tended  to  show  that  no  fraud  was 
...-^practiced  by  the  defendant  in  procuring  the 
IKioip^^gf  attorney;  in  fact,  the  charge  proceeds 
on  this  assumption:  it  tended  to  show  that  the 
plaintiffs,  after  full  conference  with  the  defend- 
ant, consented  that  he  might  secretly  conduct 
the  negotiations  for  the  sale,  that  he  might  man- 
age the  sale  of  the  property  in  his  own  way  and 
that  he  should  be  free  to  dispose  of  his  own  half 
as  he  pleased ;  that,  in  case  he  sold  their  half  for 
$200,000,he  might  sell  his  own  half  for  any  price 
he  could  get.  If  the  plaintiffs  gave  their  consent 
in  advance  of  any  sale,  it  was  immaterial  to 
them  what  price  the  defendant  got  for  his  share 
of  the  land,  and  he  was  under  no  obligation  to 
disclose  the  price  to  the  plaintiffs  and  ask  their 
consent  to  retain  it.  The  effect  of  tbe  <^arge 
of  the  court  was  to  withdraw  from  the  jtuy  all 
tbe  evidence  tending  to  show  the  antecedent 
assent  of  the  plaintiffs,  fairly  obtained,  to  the 
sale  made  by  the  defendant,  and  to  instruct  the 
jury  that  nothing  but  their  subsequent  assent 
could  be  effectual.  This  was  error.  Adamt  v. 
IMerti,  %  How.,  486;  ReeK  v.  Beck,  U  Ahi., 
«51:  Orube  v.  Nieliol^,  S6  Uh,  Ki  Cltappdi  t. 
AUen,  88  Mo..  218,  220. 

The  charge  having  assumed  that  there  was 
no  fraud  in  Uie  procuring  of  the  power  of  attor- 
ney, and  the  defendant  having  submitted  testi- 
mony tending  to  show  that  there  was  uo  fraud 
lis  U.  8.  U.  S..  Boor  28. 


in  his  doings  after  the  power  of  attorney  was 
procured,  but  that  whatever  was  subflequcnUr 
done  by  him  in  making  the  sale  was  done  witu 
the  consent  of  the  plafntifEa  given  in  advance, 
it  was  error  to  charge  the  jury  that  the  plaints 
iffs  were  entitled  to  recover,  unless  the  defend- 
ant informed  the  plaintiffs  at  what  price  he 
could  sell  or  had  sold  his  share,  and  they  re- 
newed their  consent  that  he  might  retain  it. 

Far  die  error  indicated,  Uie  juifymeat  of  the 
Oircuit  Oourt  mutt  be  reversed  and  tia  cause  n- 
maiided,  teith  direeUont  to  grant  a  new  trial; 
and  it  it  to  ordered. 

True  copy.  Test : 

Jamoa  H.  McKenney ,  Qerk,  Sup.  Court,  V.  8. 


LOUIS  H.MAHK,  Appt.,  [354^ 

HEl>niY  O.  HARWOOD  Ans  HARIUSON 
HARWOOD,  Executors  of  Harrison  Har- 
wood, Deceased,  and  HENRY  G.  ^AI^ 
WOOD  AND  HARRISON  HARWOOD, 
Jr.,  Trading  as  H.  Harwood  &  Sosa. 

(See  S.  C  Reporter^  ed.,  Kl-919.) 

Invalid  re-iuu6  ^  tettert  patent — eaee  foUoned — 
dt^enees  in  aettotit Jor  irtfringemeiU  of  patent — 
enlaryiiig  claim  on  re-iiiue  unlawful — when 
re-itsue  map  be  appUedfor — reatonable  Ume— 

ddayofofier  tvao  yean. 

A  rinlmt  fnr  hall  I'l'^x'i^  issiHid  tn  .lumps  Tl,  O?- 
giir.it  Mjiv  lii,  T\:A-^w.\  A[.fil  IL  ISm,  hi-lO  ii]- 
Viiliclu:^  i-o  Mio  new  mill  ciiliir^-r-il  rliiriti^,  bfciiii^B 
th'.TC"  wiia  unrL'(t<-.irHulik  I'l'-lsiy  In  iiMilvmK  I'nr  \t, 
tbe  only  objeotol  tUe  i'<^!-is?iJ0  i  c  ni.'  i"  i  iiI  li^^'  iiui 
Clnlms. 

2.  The  iirinclptps  nnnfiNiiL'!''!  In  Lbe  case  of  HillBr 

V.  iinLsB  Co..  u  s,  mi  [>L.vvL].  iq  tefemiwto 
rc-i-i-iil[i^'  |.Lit.-ii;<ii'.irtl»?  iM]r|hiissof  ealarvliw  tM 
cliini-n,  r>  i;--riit*;'l  ful'l  e-xf'Jiiiii-'ul. 

3.  It  l^  US  ill  [I- mil 'I  I  irj  tliiitOiWi?  fjlltolJfin  tba 
CC'rii.  liiHi«'i'iLi" ill  'iiiLl'i  I'lr  ill  l'riiiK'2''iP'":r  Llie  dp- 
ci-l"ll^■>l  X\i-:  '.■■■■riniii— (' 'jn.-r  I'[il''iit? 'in  mntHJrt 
ol  iMi'i  ui;i.-''-'':io  \'>  111- ■  ln^rm  i.'  i^^-JUiiur  ttio 

Eiili'nU  c  Jtr':']'!  .ifl  flif  ■:|.ir  nlriJci  i-s  s|.l^'1■ilk■  'U-lwnfHsa; 
III  lUiw  ik^Jen^-fffi  uif  nut  t  iic  onlj' mii-'*  tJmt.mny 
be  niiiiJe-;  if  it  appqat^  tli:it  Ihi.'  rnmnii^^lniu'r  lioa 

Eiiucc'l  t>r  re-issued  b  pptf-nr  ivlrlmut  nutliurli y  of 
w,  [.hil«  will     a  (jood  flf^/^iipt;  b.'S  n'hcre  ttae  tninff 
p&«i  iu<"l  ic  ri')!  fei  jiritj'!i<jilik'  liivi-iHioa  Of.jjwaM* 

scribed  Id  the  original  patent,  eto. 

4.  A  patent  cannot  be  lawfully  re-tssued  for  the 
mere  purpose  of  enlaivioffUie  claim,  unlee  there 
bos  been  a  clear  mistake  ibadvertentjy  committed 
In  the  wordlag  of  the  claim,  and  the  application  for 
re-lasue  Is  made  within  a  reasonably  short  tlm& 
Whether  there  has  been  such  an  Imuverteot  mis- 
take is,  In  Reaeral,  a  matter  of  fact  for  the  Commis- 
sioner to  decide  :  but  whether  the  application  Is 
made  In  reasonable  time  ie  matter  of  law,  which  the 
oourt  mi^  determine  by  oomparing  the  re-lsaued 
patent  with  the  original  and,  if  neoeesary,  with  tbe 
records  In  tbe  Patent  Office  when  presented  by  tbe 
record. 

5.  Tbe  application  for  a  re-tssue  In  sucb  cases  must 
be  mode  within  a  reasonable  time,becauae  the  rlgbta 
of  tbe  public,  conceded  by  tlie  original  patent,  are 
directly  affected  and  vlouited  by  an  eolargement 
of  the  claim;  and  tbe  patentee's  continued  araulcs- 
cenoe  Id  tbe  public  enjoyment  of  such  right  for  an 
unreasonable  time  Juatly  deprives  him  of  all  right 
to  a  re-lBBue,  and  the  GommlsBloner  of  lawful  au- 
thority to  grant  It, 

Ol  No  invHTlnble  rule  con  be  laid  down  as  to  what 
Is  a  reasonable  time  within  whidi  tlie  patentee  must 
seek  for  the  correction  of  aclaimwhiob  heoonaJd- 
ers  too  narrow.  It  Is  for  the  court  to  Judgu  tn  each 
caoa,  and  It  will  exeroise  proiier  liberality  toworda 

*Head  notes  tiy  Xr.  Jbstfes  Braslkt. 
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the  patentee.  But  u  the  law  charges  blm  with  no- 
Uce  of  what  his  pateat  contains,  he  wlU  be  held  to 
reMonaUe  diligence.  Br  knalogr  to  tiw  rule  as  to 
the  eSeot  of  publlo  use  before  an  i^pplicatloD  for  a 
patent,  a  delay  imT  more  than  two  jrean  would,  In 
general,  reqiure  meelal  olroumstanoea  for  ita  ex- 
cuse. 

7  Ai  In  the  preiBBt  oaw,  there  was  a  delar  <rf 
nearly  four  yean,  and  the  original  patent  ww  pain, 
sImpM  and  nee  from  obscurity,  it  was  held  ttat  the 
delay  in  seeking  a  oorreotloo  by  re-Issue  was  un- 
reasonable, ana  that  the  Oomminloner  bad,  there- 
fore, no  authority  to  grant  It;  and  the  patent  was 
held  Invalid  so  w  as  the  claims  were  Iwoader  than 
those  in  the  original  patent. 

[No.  1.1 

Submitted  (kt.  16,  JS84.  SeaM  Ih9.  S,  1884- 

APPEAL  from  the  CircuItCourt  of  the  United 
States  for  the  District  of  Maasachusetts. 
The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  appellant,  to  r»»ver  damages  al- 
legod  to  have  resulted  from  the  iofriDgement 
oT certain  re-issued  letters  patent. 

llie  court  below  luving  entered  a  decree  dis- 
missing the  bill,  the  complainant  appealed  to 
this  court. 

The  facta  of  the  case  are  stated  by  the  court. 
Meura.  Thoa.  Wm.  Clark.  H.  A.  Seymour 
and  Henry  W.  GarneU,  for  appellant. 
Mr.  J.E.  MaTiiadier.  for  appellees. 


Mr.  Justice  Bradley  delivered  the  oplDion 
of  the  court: 

This  suit  was  brought  on  a  patcat  relating  to 
leather  covers  of  hose  balls  and  other  similar 
articles.  The  patent  waa  originally  Issued  to 
one  James  H.  Osgood,  of  Bustou,  \it)d(-r  date  of 
May  21,  1873.  The  bill  states  that  Osgood  aft- 
erwards assigned  this  pat«Dt  to  Louis  H.  Mobo, 
tlie  compl)iiiinQt  below,  appellant  here.  On  the 
11th  of  April,  1876,  it  was  re-issued,  and  the 
suit  is  brought  on  the  re-issue  against  the  Har- 
woods,  charging  infringement.  £xcept  in  stat- 
ing the  nature  ca  tlie  invention  and  the  claims, 
the  qKCiflcKtions  of  the  original  and  re-issued 
patents  are  precisely  alike.  The  description  and 
accompanying  drawings  are  not  changed. 

Brietlv  stated,  the  specification  describes  a 
leather  ball  cover  composed  of  two  hemispher- 
ical parts,  each  being  molded  into  form  when  in 
a  wet  state  and,  after  being  dried,  sewed  to- 
gether on  to  the  ball  by  a  peculiar  stitch,  called 
a  "double  herring-bone  stitch ; "  then  a  second 
cover,  made  in  precisely  the  same  manner  and 
sewed  on  to  the  baU.  outwde  of  the  first  cover. 
In  such  manner  that  the  stitches  of  the  two 
covers  may  cross  each  other  at  right  angles. 

In  the  original  patent  it  is  stated  that  the  nat- 
ure of  the  invention  consists :  first,  in  the  em- 
ployment of  a  new  stitch,  called  the  "double 
herring-bone  secured  stitch,"  whereby  only  one 
stitch  can  be  broken  at  a  time;  second,  io  the 
rg>  Aicniploymcnt  of  a  binder  of  leutlwr  next  the  yarn 
of  a  base  ball,  or  as  a  first  cover  to  other  round 
articles,  so  stitched  and  put  on  that  the  outer 
covering  when  applied  snail  have  its  seams  at 
right  angles  or  breaking  joints  with  the  scams 
oithe  first  cover;  third,  m  making  the  leather 
covers  of  a  hemispherical  shape,  by  compres- 
sion and  crimping  in  properly  shaped  molds 
with  plungers,  while  wet,  after  which  tliey  are 
dried  tu  shape,  and  then  softened  by  moisture, 
stretciied  on  and  sewed.  The  claims  of  the  orig- 
inal patent  ore  the  two  following,  namely: 
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"1.  A  ball  exterior,  composed  of  two  crimped 
hemispherical  covers.  A  and  B,  having  tbeir  re- 
spective seams  x  ami  y  break  joints,  substan- 
tially as  set  forth, 

3.  In  combination  with  a  ball  whose  exterior 
is  composed  of  two  hemispherical  covers  A  and 
B,  with  their  respective  seams  x  and  p  breaking 
joints,  I  claim  the  double  herring-bone  stitca 
formed  of  two  threads,  in  the  manner  bweinsei 
forth." 

The  letters  A  and  B,  in  the  drawing,  designate 
the  two  covers,  one  outside  of  the  other;  and 
the  letters  x  and  y  designate  the  respectivn 
stitches  of  those  covers. 

The  whole  invention  clidmed,  therefore,  in 
the  original  patent,  was:  first,  the  two  leather 
covers,  an  outside  one  and  an  inside  one,  with 
their  respective  seams  crossing  at  right  uiKles; 
and  second,  the  double  herring-bone  stiu£  in 
combination  with  the  two  covers. 

In  thero-isaue  it  is  stated  tliat  "the  nature 
of  the  invention  consists:  first,  in  the  cover  of 
a  baiie  ball  formed  of  two  pieces  of  leather  suit- 
ably secured  to  each  other;  second ,  the  seams  of 
a  Imsc  ball  united  by  the  double  herring-bone 
knotted  lock-stitch;  third,  a  base  ball  covering^ 
consisting  of  an  outer  and  an  inner  covering 
applied  to  the  ball  independently  of  each  otlier; 
fourth,  a  base  ball  covering  consisting  of  inde- 
pendent outer  and  inner  coverings  made  of 
hemispherical  sections,  the  seams  of  the  inner 
and  outer  covers  arranged  relatively  to  each 
other  to  break  joints;"  and  this  re-issue  has  the 
four  following  claims,  namely: 

"1.  A  base  hall  cover  formed  of  two  pieces 
of  leatlier,  secured  to  each  other  a  single 
seam,  substantiaUy  as  and  for  the  purpose  qwo- 
ified. 

3.  A  base  ball  cover  having  its  scam  united[3 
by  the  double  herring-bone  knotted  lock-stitch, 
substantially  as  and  for  the  purpose  specified. 

8,  The  covering  of  a  base  ball  oonsuting  of 
an  outer  and  an  inner  covering,  each  of  whidt 
is  composed  of  two  pieces  or  leather  and  ap- 
plied to  the  ball  independently  of  each  other, 
substantiaUy  as  and  for  the  purpose  specified. 

4.  A  base  ball  covering  composed  of  inde- 

Eendent  Inner  and  outer  coverings,  made  up  of 
emispherical  sections,  the  seams  of  the  inner 
and  outer  covers  arranged  relatively  to  each 
other,  to  break  joints,  substantially  as  and  for 
the  purpose  spedfled." 

It  is  apparent  that,  in  the  rfr-iaiue,  Uwdaini 
of  invenuoD  is  j^tiy  enlarged.  The  patentee 
claims  therein:  first,  any  and  every  sincle  base 
ball  cover,  formed  of  two  pieces  of  leather, 
fastened  together  by  a  single  seam,  substantially 
as  and  for  the  purpose  described;  second,  any 
and  every  base  ball  cover  having  its  seam  united 
by  the  double  herring-bone  stitch.  substantiaUy, 
etc. ;  Uiird,  every  and  any  use  of  two  covers  on 
a  base  baU,  each  made  of  two  pieces  of  leather, 
and  applied  to  the  beU  independently  of  each 
other,  substantiaUy,  etc  The  fourth  claim  ia 
nearly  equivalent  to  the  first  claim  of  the  orig- 
inal patout.   The  others  are  aU  new. 

It  is  clear,  therefore,  on  the  face  of  Uw  pa- 
tents, that  the  only  object  of  the  re- issue  was  t» 
enlarge  the  cluEms.  The  description  was  not 
altered  in  the  least.  Tlie  claims  u  the  original 
patent  were  clear  and  expUcit,  one  of  them  be- 
ing substantially  retained  in  the  re-issue.  Noth- 
ing was  altered,  nothing  was  dianged,  but  to 
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mnmplT  the  dalnu  and  to  make  than  broader. 
And  uuB  was  done,  not  for  the  benefit  of  the 
original  patentee  but  for  that  of  his  assignee; 
and  was  done  after  the  lapse  of  nearly  four 
years  from  the  granting  of  the  original  patent 
The  case  seems  to  come  clearlj  within  the  prln* 
doles  laid  down  In  MiUer  v.  Brau  Go.,  lOi  U. 
8.,  860  (XXVI.,  788],  and  if  we  were  r^ht  In 
the  conclusiont  arrirad  at  In  th^  case,  we  do 
not  see  how  we  can  sustain  the  patent  sued  on 
in  this.  The  counsel  for  the  appellant  seems  to 
be  aware  of  this  and,  in  his  argument,  directs 
his  efforts  mainly  to  attack  the  principles  there 
3681 expressed,  although  they  have  been  frequently 
reiterated  in  sul^qucnt  cases.  We  deem  it 
proper,  therefore,  to  say,  once  for  all,  that  the 
views  announced  in  Mitla'  v.  Bran  Co.,  on  the 
subject  of  re-issuing  patents  for  the  purpose  of 
expanding  and  enlarging  the  claim,  were  de- 
Ubcrately  expressed  and  are  still  adhered  to. 
As  the  reasons  for  those  views  were  quite  fully 
gone  into  at  that  time,  It  Is  unnecessary  to  re- 
peat them  at  large.  A  few  additional  obaerva- 
ttons  will  suffice. 

It  was  not  intended  then  and  is  not  now,  to 
question  the  conclusiveness,  in  suits  tor  in- 
fringements of  patents,  of  the  deddons  of  the 
Commissioner  on  questions  of  fact  necefsary  to 
be  decided  before  issuin such  pat  ents,  except  as 
the  statute  gives  specitlc  defenses  in  that  re- 
gard. But  the  statutory  defenses  are  not  the 
only  defenses  which  may  be  made  against  a 
patent.  Where  it  is  evident  that  the  Commis- 
■knuff,  under  a  misconception  of  the  law,  has 
exceeded  his  authority  in  granting  or  re-issuing 
a  patent,  there  is  no  sound  principle  to  prevent 
aparty,  sued  for  itslnfringement.from  availing 
hunself  of  the  illegality,  independently  of  any 
■tatutory  permlssi&i  so  to  do. 

This  is  constantly  done  in  land  cases  where 
patents  have  been  issued  which  the  land  officers 
had  no  authoritr  to  issue,  as,  where  the  lands 
have  been  preyionsly  granted,  reserved  from 
sale,  or  appropriated  to  other  uses.  Stoddard 
V.  Ohamlmt,  2  How.,  818:  Eatton  v.  SulUbury, 
SI  How.,  426  [62  U.  8.,  XVI.,  181];  Reichart 
T.  FApt,  6  WaU,  160  [78  U.  8.,  XVIII.,  8491; 
BUver  v.  Ladd,  7  Walt,  219  [74  U.  8.,  XIX., 
Iffih ;  M«ader  v.  Norton,  11  Wall. ,  442  (78  U.  8. , 
XX,  184];  But  T.  Poik,  18  Wall.,  1»  ^  U., 
S.,  XXI..  806];  JTort^T.  JVsfrnutjb>.2lVal1., 
660  [88  if.  8.,'XXII.,  6891;  A  B.  Od.v.  U.  8.. 
02  U.  S.,  788  rXXni.,  6841;  NexDhaUv.Sanger, 
Id.,  761  [XXlIL,  7691;  Bherman  v.  Buick,  93 
U.  8.,  209  [XXni.,  8491. 

In  cases  oi  patents  for  inventions,  a  valid  de- 
fense not  given  by  the  statute  often  arises  where 
the  question  is,  whether  the  thing  patented 
amounts  to  a  patentable  inventitm.  This  being 
a  question  M  law,  the  courts  are  not  bound 
the  decidon  of  the  Commissioner,  althou^  he 
must  necessarily  pass  upon  it.  See,  Broun  v. 
i=yp#r,  91  U.  8.,  88  [XXIIl.,  2001;  Glue  Co.  v. 
Upton,  97  U.  a,  8  [XXIV.,  986];  Duniar  v. 
Mjfon,  94  U.  8.,  187",  197-199  [XXIV.,  84,  38- 
89];  Atianiie  Workt  v.  Brady,  107  U.  B.,  199 
S«][XXV1L,  440];  SbHMtmv.  R,  B.  Co.,  Id.,  652 
gXra,  MTl;  King  v.  GaUun,  109  U.  S.,  101 

In  this  very  matter  of  re-issued  patents  it  has 
also  been  frequently  decided  that  it  is  a  good 
defense  in  a  suit  on  such  a  patent  to  show  that 
the  Commisakuier  exceeded  his  authority  in 


granting  It.  Snch  a  defense  Is  established  hw 
showing  that  the  re-Issued  patent  is  for  a  dlf* 
ferent  invention  from  that  described  in  the  orlg- 
loal;  inasmuch  as  the  statute  declares  that  It 
must  be  for  the  same  invention.  Burry.Dimm, 
1  WaU.,  581,  674  [68 U.  8.,  XVH.,  660,  6591; 
OiU  V.  WellB,  23  Wall.,  1  [89  U.S.,  XXH.,  699]; 
Collar  Co.  v.  Vanlhum/n  WaU.,  S80,  660  [90 
U.  8.,  XXin.,128,  1821:  the  WbodPaperl^ 
tent.  Id.,  566  [90  U.  S.,  XXUI.,  811;  and  many 
other  subsequent  cases.  The  same  defense  may 
be  established  by  showing  from  the  record  that 
there  was  no  Inadvertence,  acddent  or  mistake 
in  drawing  up  the  specification  of  the  original 
patent;  for  the  statute  only  gives  a  re-isaue  when 
the  original  is  defecUve  by  inadvertence,  acd* 
dent  or  mistake.  Thus,  in  Lmett  v,  Atery,  101 
U.8..  259  rXXV..  8661,  the  re-Issued  patent  em- 
braced a  claim  which  nad  been  presented  on  the 
application  for  the  orl^nal  patent  and  rejected. 
It  was  apparent,  therefore,  that  the  omission  of 
that  claim  in  the  original  was  not  and  could  not 
have  been  the  result  of  Inadvertence,  accident 
or  mistake,  but  was  the  result  of  design  on  the 
part  of  the  Commissioner  and  acquiescence  on 
the  part  of  the  patentee;  and  so  far  as  that  claim 
was  concerned  the  re-Issued  patent  was  raopeiiT 
held  to  be  void.  See,  also,  Jamei  v.  CampMf, 
104  U.  8.,  868  [XXVI.,  790].  The  proper  rem- 
edy of  the  patentee,  when  a  claim  apphed  for  is 
rejected.  Is  an  appeal  and  not  an  appUcation  for 
a  re-issue. 

Such  are  some  of  the  instances  In  which  a  pa- 
tent, issued  contrary  to  law,  is  held  to  be  void. 
And  It  Is  no  doubt  a  general  rule  that  where  the 
Commissioner  has  exceeded  his  autliority  In 
granting  or  re-issuing  a  patent,  such  fact  fur- 
nishes a  good  defense  to  a  suit  brought  for  its  In- 
fringement. There  are  stronger  reasons  for  this 
defense  against  patents  for  inventions,  which 
directly  affect  the  citizen,  than  exist  In  the  case 
of  patents  for  land,  which  directly  affect  the 
government  and  only  indirectly  the  citizen. 

Now,  in  our  judgment,  a  patent  for  an  In- 
vention cannot  lawfully  be  re-issued  for  the  [360! 
mere  purpose  of  enlarging  the  daim,  unless 
there  has  been  a  dear  mistake  Inadvertently 
committed  in  the  wording  of  the  claim  and  the 
application  for  a  re-issue  is  made  within  a  rea- 
sonably shortperiod  after  the  original  patent 
waigranted.  Tnegrantingofsucbre-Issuaaftw 
the  lapse  of  long  periods  of  time  is  an  abuse  of 
tbe  power  and  Is  founded  on  a  total  misconcep- 
tion of  the  law.  The  Commissioner  of  Patents 
has  evidently  proceeded,  in  these  cases,  on  the 
view  that  a  patent  may  be  re-issued  after  any 
lapse  of  time,  for  the  purpose  of  making  a 
broader  claim,by  merely  showing  that  the  daim 
mi^t  have  been  broader  ttian  It  was,  and  tiiat 
it  was  inadvertently  made  too  narrow  at  the 
time.  In  this  we  think  he  has  been  entirdy  in 
error.  Lapse  of  time  may  be  of  small  conse- 
quence on  an  application  for  the  re-issue  of  a 
patent  on  account  of  a  defective  spedficaUon  or 
description,  or  where  the  originu  claim  is  too 
broad.  But  there  are  substantial  reasons,  not 
applicable  to  these  cases,  why  a  daim  cannot  be 
enlarged  and  made  broader  after  an  undue  lapse 
of  time.  The  rights  of  the  public  here  Inter- 
vene, which  are  totally  inconsistent  with  such 
tardy  re-itisues,  and  the  great  opportunity  and 
temptation  to  commit  fraud  after  any  consider- 
able lapse  of  time,  when  the  drcumstanoes  of 
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the  origloal  application  have  passed  out  of  mind, 
and  the  monopoly  has  proved  to  be  of  great 
value,  make  it  imperative  on  the  courts,  as  a 
dictate  of  justice  and  public  policy,  to  hold  the 
patentees  strictly  to  tlic  nile  of  reasonable  dili* 
gence  in  making  appIicaUona  for  this  kind  of 
re-issues. 

Concedine  that  tt  to  for  Uie  Commissioner  of 

Patents  to  determine  whether  the  insertion  of 
too  narrowaclaim  arose  from  inadvertence,  ac- 
cident or  mistake,  unless  where  the  matter  Is 
manifest  from  the  record,  the  question  whether 
the  application  for  correction  and  re-issue  is  or 
is  not  mode  within  reasonable  time  is,  in  most 
if  not  all  of  such  cases,  a  question  which  the 
court  can  determine  as  a  question  ot  law,  by 
comparing  the  patent  Itself  with  the  ori^nal  pa- 
tent and,  if  necessary,  with  the  record  of  its 
Inception.  The  reason  for  this  was  fully  ez- 
,  plained  in  the  case  of  Miller  v.  Bran  Co.  The 
[SBlJtaking  out  of  a  patent  which  has,  as  the  law 
requires  it  to  have,  a  specific  claim,  is  notice  to 
all  the  world,  tA  the  most  public  and  solemn 
kind,  that  all  those  parts  of  the  art,  machine  or 
manufacture  set  out  and  described  In  the  speci- 
fication and  not  embraced  in  such  specific  claim, 
are  not  claimed  by  the  patentee,  at  least  not 
claimed  In  and  by  that  patent.  If  he  has  a  dis- 
tinct patent  for  other  parts  or  has  made  applica- 
tion therefor  or  has  reserved  the  right  to  make 
such  application,  that  to  another  matter,  not 
affecting  the  patoit  in  question.  Bat  so  far  as 
that  patent  to  c(mcenied,the  claim  actually  made 
operates  In  law  as  a  disclaimer  of  what  to  not 
claimed;  and  of  all  this  the  law  charges  the  pa- 
tentee with  the  fullest  notice. 

Then,  what  to  the  situation?  The  public  ia 
notified  and  informed  by  tbo  most  solemn  act 
on  the  iMut  of  the  patentee,  that  his  cl^m  to  in- 
vention is  for  such  and  such  an  element  or  com- 
bination and  for  DOtliinff  more.  Of  course,  wb^ 
to  not  claimed  is  pubUc  proper^.  The  pre- 
sumption is,  and  such  to  generally  the  fact,  that 
what  to  not  claimed  was  not  invented  by  the 
patentee,  but  was  known  and  used  before  he 
made  bis  invention.  But,  whether  so  or  not, 
hto  own  act  has  made  It  public  property  If  it 
was  not  so  before.  The  patent  Itself,  as  soon  as 
tt  to  issued.  Is  the  evidence  of  this.  The  public 
has  the  undoubted  right  to  use  and  it  to  to  be 
presumed  does  use  v.-hat  to  not  specifically 
claimed  In  the  patent.  Every  day  tnat  passes 
after  the  Issue  or  the  patent  adds  to  the  strength 
of  this  right  and  increases  the  barrier  against 
subsequent  expansion  of  the  claim  by  a  re-Issue 
under  a  pretense  of  inadvertence  and  mistake. 
If  any  such  inadvertence  or  mtot^ke  has  real^ 
occuired,  tt  to  eeoerally  easily  discernible  1^ 
an  inqtection  of  the  patent  itself;  and  any  un- 
reasonable detoy  In  applying  to  have  it  corrected 
by  a  surrender  and  re-issue  Is  a  Just  bar  to  such 
correction.  If  the  specification  to  complicated 
and  the  claim  to  ambiguous  or  involved,  the 
patentee  maybe  entitled  to  greater  Indulgence; 
and  of  thto  the  coort  can  rightfully  judge  In 
each  case.  No  precise  limit  of  time  can  be  fixed 
and  laid  down  for  all  cases.  The  courts  will 
always  exercise  a  proper  liberality  in  favor  of 
the  patentee.  But  in  any  case,  by  such  delay 
as  the  court  may  deem  unnecessary  and  unrea- 
sonable, the  right  to  a  re-issue  will  be  regarded 
roAoi  ^  having  been  abandoned  and  lost,  and  the 
1-^***^  Commissioner  will  be  held  to  have  exceeded  hto 
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authority  In  granting  it.  Whenever  it  to  mani- 
fest from  the  patent  itself,  compared  with  the 
original  patent  and  cognate  documents  of  rec- 
ord, or  from  the  facts  developed  in  the  case, 
that  the  Commissioner  must  have  dtoregarded 
the  rules  of  law  by  which  hto  authority  to  grant 
a  re-issue  in  sudi  cases  to  governed,  the  patoit 
will  be  orasidaed  as  void  to  the  extmt  o<  such 
illegality.  It  is,  then,  a  question  of  law,  not  a 
question  of  fact.  As  before  stated,  the  case  to 
entirely  different  from  that  of  a  re-iBsue  by  rea- 
son of  a  defective  specification  or  description, 
or  on  account  of  the  claim  being  too  broad.  In 
these  cases,  the  public  interest  to  promoted  by 
the  change;  whilst  a  re-issue,  for  the  purpose 
of  making  a  claim  more  broad  and  comprehen- 
sive, to  injurious  to  the  public,  since  ft  takes 
from  the  public  the  use  of  that  which  It  pre- 
viously enjoyed,  and  which  the  original  patent 
acknowledged  its  right  to  enjoy.  We  repeat, 
then,  if  a  patentee  has  not  claimed  as  much  as 
he  to  entitled  to  claim,  he  to  bound  to  discover 
the  defect  io  reasonable  time,  or  be  loses  all 
right  to  a  re-tosne;  and  if  the  Commissioner  of 
Patents,  after  the  topse  of  such  reasonable  time, 
undertakes  to  grant  a  re-issue  for  the  purpose 
of  correcting  t£c  supposed  mistake,  he  exceeds 
hto  power,  and  acte  under  a  mistaken  view  of 
the  law;  and  the  court,  seeing  thto,  has  a  right 
and  it  is  its  duty  to  declare  the  re-issue  pro  tanio 
void  in  any  suit  founded  upon  it. 

The  truth  to,  as  was  shown  in  MiOer  t. 
BroM  Co.,  that  thto  class  of  cases,  namely:  re- 
issues for  the  purpose  of  enlarging  and  expand- 
ing the  claim  of  a  patent,  was  not  comprised 
within  the  literal  terms  of  the  law  which  created 
the  power  to  re-issue  patents.  But  since  the 
purpose  of  the  statute  undoubtedly  was  to  pro- 
vide that  kind  of  relief  which  courts  of  equity 
have  always  given  in  cases  of  clear  accident  and 
mistake  in  the  drawing  op  of  written  instra- 
ments,  it  may  fairly  be  Inferred  Uiat  a  mistake 
in  a  patent,  whcrel^  the  claim  to  made  too  nar- 
row, Is  within  the  equity  if  not  within  the  words 
of  the  statute.  Tet  no  court  of  equity,  consid- 
ering all  the  interests  involved,  would  ever 
grant  relief  In  such  a  case  without  due  diligence 
and  promptness  on  (he  part  of  the  patentee  In  r«Mi 
seeking  to  have  the  error  corrected.  It  to  Just  *■ 
one  of  those  cases  In  which  laches  and  unneces- 
sary delay  would  be  held  to  be  a  bar  to  such  re- 
lief And  in  extending  the  equity  of  the  statute 
so  as  to  embrace  the  case,  the  courts  should  not 
overlook  or  dtoregard  the  conditions  on  which 
alone  courts  of  eqtiity  would  take  any  action, 
and  also  on  whi<£  alone  the  Commissioner  ca 
Patents  has  any  power  to  grant  a  re-tosne. 

As  we  have  already  stated,  no  invailaUe  mle 
can  be  laid  down  as  to  what  to  reasonable  time 
within  which  the  patentee  should  seek  for  the 
correction  of  a  claim  which  he  considers  too 
narrow.  In  MiU&r  v.  Bran  Co.,  by  analogy  to 
the  law  of  public  use  before  an  application  for 
a  patent,  wesu^estedthat  adelay  of  two  Tears 
In  applying  for  such  correction  snould  be  ocm- 
strued  equally  favorable  to  the  public  But 
thto  was  a  mere  suggestion  by  the  way  and  was 
not  intended  to  toy  down  any  general  rule. 
Nevertheless,  the  analogy  to  an  apposito  one. 
and  we  think  that  excuse  for  any  longer  delay 
than  that  should  be  made  manifest  hf  the  special 
drcumstances  of  tlie  case. 

the  present  case  there  was  adetoy  of  nearly 
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four  years.  The  application  for  a  ra-lfl>ae,thouffh 
made  in  the  name  of  the  patentee  and  signed  by 
him,  was  not  made  for  liis  braeflt,  but  for  the 
benefit  and  apparently  at  the  instance  of  his 
assignee,  the  present  aopellant.  The  specifica- 
tion is  very  plain  ana  free  from  complexity 
and,  as  we  have  already  stated,  the  clamis  in 
the  origtnal  patent  were  clear  and  explicit. 
There  wn  no  ambiguity  and  nothing  to  prevent 
the  patentee  from  aeelug,  at  once,  on  inspecting 
his  patent,  whether  his  whole  InTentiun  was 
claimed  or  not.  We  can  see  no  possible  excuse 
and  none  has  been  attempted  to  be  shown,  for 
allowing  the  patent  to  stand  the  length  of  time 
it  did  without  any  attempt  to  have  It  amended. 
The  re-issue  was  made  against  law  apparent  on 
its  face,  and  nothing  is  shown  in  the  record  to 
remove  Uiis  illegality.  The  case  is  dearly  with- 
in the  principle  laid  down  in  JliUer  v.  Bnm 
Co.,  and  the  patent  must  be  regarded  as  void 
so  far  as  the  new  and  expanded  claims  are  con- 
cerned. As  this  leaves  only  the  fourth  claim 
rS641to  be  considci'cd  and  as  it  is  clear  from  the 
evidence  iu  the  case  that  the  appellants  did  not 
infringe  that  claim,  the  deene  of  Ms  Oireaii 
Court  muH  be  affirmed. 
True  copy.  Tof>t: 

Jhtdcs  H.  MoKenney,  Clerk,  Sup.  0}tirt«  U.S. 

Mr.  Justice  Miller,  disscntiDK: 

In  this  case  I  avail  myself  of  the  first  occa* 
slon  which  bos  fairly  required  it  to  give  expres- 
sion to  my  views  m  oppofition  to  those  ex* 
pressed  by  the  court  In  several  casos  in  which 
re-issues  of  patents  liave  Iiecu  held  invalid. 

The  priuciple  on  which  the  present  case  Is 
decided  and  which,  if  not  the  only  ground  of 
that  decision,  is  emphasized  in  the  opinion  as 
the  controlling  ground,  is  tliat  of  laches  Iu  the 
application  for  the  re-issue.  It  is  quite  clear 
from  the  opinion,  that  if  in  all  other  respects 
the  patentee  had  been  entitled  to  the  re-issue  of 
the  patent  on  which  he  relies  in  this  case,  it 
would  give  him  no  protection  because  this  court 
is  of  opinion  that,  under  the  circumstiLQces,  the 
application  for  It  came  too  late. 

This  proposition  of  the  court  does  not  grow 
out  of  any  statute  of  limitation  ^veming  such 
applications  nor  t^cause  the  original  patent  and 
of  course,  the  re-issue  does  not  have  a  consider- 
able lime  to  run  before  it  expires  by  law,  but 
because  the  court,  applying  to  the  transaction 
as  it  came  before  the  Commissioner  of  Patents, 
the  equitable  doctrine  of  laches^  of  improper 
delay,  holds  that  on  that  principle  the  party 
Ciinie  too  late  and  the  re-issue  is  invalid.  Tlie 
distinction  between  the  instrument  being  void 
and  merely  voidable  is  so  well  known  that  it 
can  hardly  be  supposed  to  have  escaped  the  at- 
tention of  the  court,  aud  since  the  judgment  in 
this  case  can  bind  no  one  but  the  parties  to  it, 
the  patentee  in  anotlier  suit  on  the  same  patent 
against  ancrlicr  party,  by  showing  reasonable 
excuse  for  his  delay,  may  prove  his  patent  to 
be  valid,  and  in  that  suit  he  must  recover, 
though  he  fails  in  this. 

Thus  every  infringer  will  have  the  right  to 
retry, when  lie  Is  sued,  the  question  of  whether 
the  Commissioner  of  Patents  exercised  a  sound 
discretion  in  allowing  tbe  surrender  and  re-is- 
sue  of  the  patent.  Sucli  a  doctrine  renders  the  ta- 
«Q5}bor8of  the  Patent  Olfice,with  its  Commissioner 
and  corps  of  trained  examiners,  of  very  little 
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value  and  subjects  the  final  decision  In  favor  of  a 
patentee  to  the  re-examination  of  any  number 
of  juries,  on  the  very  facts  which  were  passed 
upon  by  tbe  ofllcers  appointed  hj  law  va  tbe 
purpose  of  deciding  the  questions  oecessaiy  to 
the  validity  of  the  patent. 

The  doctrine  is  well  established  that  a  grant 
by  the  GoveruDient,within  its  lawful  authority, 
evidenced  by  a  patent  under  its  seal  and  ue 
signature  of  the  Executive,  cannot  be  impeached 
collaterally.  It  must  be  recognized  as  valid  In 
all  courts  when  it  is  introduced  as  evidence  of 
the  right  which  it  confers  and  can  only  be 
avoided  by  a  direct  proceeding  by  way  of  teirt 
faciat  or  bill  in  chancery  to  set  aside  the  grant 
for  some  of  the  reasons  which  made  Its  origi- 
nal Issue  a  wrongful  act.  In  such  case  the  Gov 
emment  which  bsued  the  patent,  by  its  Attor- 
ney-General or  other  proper  officer,  in  a  court 
of  competent  jurisdiction,  obtains  a  decree  set- 
ting the  patent  aside,  whereby  it  is  rendered  of 
no  avail  against  all  persons  interested  In  the 
matter,  as  well  as  the  Government. 

For  decisions  which  establish  tliis  doctrine, 
if  there  could  be  any  doubt  al>out  It,  I  refer  to 
the  following  cases:  United  State*  v.  Stone,  8 
Wall.,  526  [68  U.  S.,  XVn.^05];  Sonwv. 
rArocAmort(»n,88U.  S.,'70  [XXV.,  961;  Mow- 
ry  V.  Whitney,  U  Wall.,  AU  (81  U.  B.,  XX.. 
8S8],  which  is  the  case  of  a  patent  for  inven- 
tion and  where  the  whole  subject  is  fully  dis- 
cussed. 

Undoubtedly  there  are  cases  of  patents,  with 
all  the  solemn  formalities  attesting  their  valid- 
ity, which  are  properly  rejected  by  the  courts 
when  offered  in  evidence  because  they'show, 
upon  their  face,  that  no  authority  existed  tat 
their  issue.  The  power  to  grant  tbe  rights, 
wliichthey  profess  to  confer,  did  not  exist.  Ei- 
ther it  did  not  exist  at  all  or  it  did  not  exist  in 
the  officers  or  tribunal  which  issued  the  patent. 
In  such  cases  the  court  can  see.  from  the  face 
of  the  instrument,  the  nature  of  the  grant  and 
the  power  which  tiie  law  confers  on  Ute  officer 
who  issued  it,  that  It  is  wholly  void  and  that 
no  evidence  to  be  now  produced,  or  which  could 
have  been  produced  before  that  officer  could 
authorize  the  grant  or  make  it  valid.  Such  an 
instrument  is  void  ab  initio,  is  void  always  and  ^ 
everywhere,  foi  want  of  power  In  those  who 
made  it. 

Can  the  present  case  come  under  this  exceih 
tion? 

Clearly  not.  The  question  of  laches,  of  un- 
due delay  in  making  application  to  correct  "a 
miiiake,  accident  or  tnadvtrtence,"  by  reason  of 
which  the  patentee  doe.s  not  get  the  full  benefit 
of  bis  invention,  must  depend  on  manycirciun- 
stances  which  cannot  appear  on  the  face  of  the 
re-issued  patent.  No  nustake  can  be  cflSrected 
until  it  is  discovered.  The  period  of  wis  dlt- 
coveiy  is  always  a  matter  of  proof,  which  may 
be  of  the  most  varied  character.  If  the  discov- 
ery of  the  mistake  was  soon  after  the  issue  of 
tbe  patent,  and  the  delay  defeated  the  right  to 
the  re-issue,  this  was  a  matter  into  which  the 
Patent  Office  should  inquire.  The  duty  to  do 
so  devolved  on  it,  and  tlie  right  to  decide  Uneo 
essarily  followed.  While  the  dates  of  the  origi- 
nal patent  and  of  the  application  for  a  re-lssut 
might  seem  to  diow  an  unreasonable  delay,  this 
appearance  might  have  been  removed  by  evi- 
dence which  auorded  a  full  Justification  for  it. 
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Very  long  delays  have  been  justified  the  de- 
cisions 01  this  court  when  set  upas ofijectloiu 
to  patents.  aee,Smithv.  DmtafFvteanite  0»., 

98n.s.,  486[xxin..  mi 

That  patents  for  inventions  were  hitended  by 
Congress  to  have  this  conclusiTe  and  unim- 
peaehable  character,  Is  manifest  from  the  legis- 
lation on  ttiifl  very  point  Section  4920  of  the 
Revised  Statatn,  which  was  originally  enacted 
In  1886,  sets  forth  five  distinct  defenses  which 
may  be  pleaded  to  an  action  forlnfringementof 
a  patent-right   They  are  as  follows : 

"I.  That,  for  the  purpoee  of  deceiving  the 
public,  the  description  and  specification  filed  by 
the  patentee  in  the  Patent  Offlce  was  made  to 
contain  less  than  the  whole  tnith  relative  to  his 
invention  or  discovery,  or  more  than  is  neces- 
nxy  to  produce  the  desired  effect ;  or, 

8.  Thathehadsurreptitioiislvorunjuatlyob- 
talned  the  patent  for  that  which  was  in  fact  in- 
vented by  another,  who  was  using  reasonable 
diligence  in  adapting  or  perfecting  the  same;  or, 

8.  That  it  had  been  patented  or  described  in 
some  printed  publication  prior  to  his  supposed 
invention  or  discovery  thereof ;  or, 

4.  That  he  was  not  the  orij^inal  and  first  in- 
[So7]  renter  or  discoverer  of  any  material  and  sub- 
stantial part  of  the  thing  patented  ;  or, 

5.  ThiLt  it  had  been  in  public  use  or  on  sale  in 
this  country  for  more  than  two  years  before  his 
application  for  a  patent  or  bad  been  abandoned 
to  the  public." 

The  statute  also  requires  the  defendant  in 
nch  cases  to  give  the  patentee  notice  with  great 
particularity  of  the  persons  who  are  prior  in- 
ventors or  have  knowledge  of  prior  use  of  the 
Invention  and  when  anoi^  whom  it  has  been 
used. 

It  will  be  observed  that,  while  these  defenses 
ffo  to  the  validity  of  the  patent,  they  all  resolve 
themselves  into  want  of  novelty  or  of  priority  of 
invenUon  or  discovery,  except  the  first  and  the 
last 

Kdther  laches  nor  fraud  Is  here  mentioned  as 

a  defense  to  the  potent. 

Why  were  these  five  points  made  matter  of 
defense  by  statute  ?  And  why  were  no  others 
mcntioncu  ?  The  answers  to  these  two  questions 
are  obvious  and  they  are  conclusive  of  tne  ques- 
tion before  us. 

The  answer  to  the  first  question  is  that  these 
defenses  go  to  impeach  the  patent  and  destroy 
its  value  as  evidence  In  that  case  ;  and  by  the 
law  as  it  stood  then  and  stands  now  this  cannot 
be  done  without  a  special  statute  to  authorize  it 

And  tlie  reason  why  no  other  wounds  for  im- 

Sencliing  the  patent  were  allowed  to  be  set  up  in 
cfcnse  was  that  Conpress  intended  that  all 
other  causes  for  Impeadiing  the  patent  should 
be  prosecuted  In  the  usual  mode,  of  tdr^faeieu 
or  bill  in  chancery,  brought  by  the  proper  law 
ofllcers  of  the  govonment  to  set  it  aside  and  an- 
nul it. 

If  Confnrss  hsd  intended  that  the  patent, 
Issued  witu  all  the  necessary  formalities,  should 
be  assailed  collaterally  for  every  reason  that 
might  have  been  urged  againffl  ita  issue  orig- 
inally, it  would  have  said  so  In  short  terms  and 
not  have  enumerated  particular  or  special 
reasons  for  which  it  may  be  so  attacked. 

That  laches  is  not  one  of  these  reasons,  is 
clear  and  affords  an  unanswerable  argument 
that  it  was  not  intended  that  it  should  be  a 
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ground  of  defense  tot  its  Infringement  in  such 
actions. 

The  careful  and  studied  enumeration  of  mat-  raABi 
ters  going  to  impeach  the  patent,  where  a  suit  is 
brought  to  enforce  riehts  granted  by  it,  is  the 
strongest  affirmation  that  no  others  are  admlssi- 
ble  for  that  purpose  in  that  Mnd  of  suit. 

In  U.  B.  Y.ThToekmorton  the  oourt  said,  that 
"  In  so  important  a  matter  as  Impeaching  the 
grants  of  Uie  govonment  under  its  seal,  its 
higiiest  htw  omco-  should  be  consulted  and 
should  give  the  support  of  his  name  and  author- 
ity to  the  suit." 

In  Moviry  v.  Whitney,  14  Wall.,  441  [81  U. 
S.,  XX.,  860],  It  is  said  that  a  suit  by  an  indi- 
vidual could  only  be  conclusive  in  result  as 
between  the  parties,  and  would  leave  the  Instru- 
ment valid  as  to  all  others,  and  the  patentee 
might  be  subjected  to  Innumerable  vexatious 
suits  to  set  aside  bis  potent.  "  It  would  seriously 
impair  the  value  of  the  title  which  the  govern- 
ment grants  after  regular  proceedings  before 
ofilcers  appointed  for  the  purpose,  if  the  valid- 
ity of  the  instrument  by  which  the  grant  Is  made 
can  be  impeached  by  anyone  who!«  interest  may 
be  affected  by  it  and  would  tend  to  distcrcdit  the 
authority  of  government  in  such  matters." 

If  the  principles  of  the  opinion  in  the  present 
case  are  sound,  then  in  eveiy  cose  where  an  ac- 
tion at  law  is  brought,  tlie  jury  must  sit  in  judg- 
ment on  the  action  of  the  Commissioner  of  Pa- 
tents, as  to  the  existence  of  laches  wiicre  that  is 
alle/tcd,  and  as  there  may  be  a  dozen  jury  trials 
in  suits  against  that  many  different  parties  for 
infringing  the  same  patent,  each  jury  deciding 
on  its  own  Impression  of  the  evidence  before  it 
the  question  of  the  validity  of  the  re-issue  can 
never  be  settled  nor  the  patentee  or  the  public 
know  whether  his  patent  is  valid  or  worUiIcss. 

Such  a  departure  from  the  settled  rules  of  law 
as  applicable  to  tliese  iustruments  CHonot  be 
justified  in  a  court  until  authorized  by  legisla- 
tive power. 

In  several  cases  which  have  preceded  tlila 
one,  especially  JHUer  v.  Bran  Co.,  104  U.  S., 
850  [XXVI.,  788].  where  tbisdoctrinc  has  been 
stated  in  the  opinion,  other  grounds  were  also 
given  as  the  foundation  of  the  judgment  I  bad 
nopted,  when  wecame  to  a  case  wliurc  the  ques- 
tion must  be  decided,  my  brethren  woula  not 
adopt  it  on  full  considemiion.  Tliis  must  be  mv  1'*^^ 
c^o^nr  for  any  apparent  acquiescence  in  u 
heretofore.  I  am  of  opinion  uiat  re-tssucd  pa- 
tents are  entitled  to  the  same  consideration  as 
other  patents  Issued  by  the  government 

True  copy.  Test : 

Jamee  H.  UoKenney,  Clerk,  Sup.  Court,  U.  8> 

Clte<J-m  U.  S..      ;  U3  U.  &.  ZH. 


JOHN  A.  HORBACn,  Appt., 

V. 

EDWARD  B.  HILL. 

(BeeB.  O,  Bepoiter^  ed.,  144-148.) 

Fi-aud,  lehen  vitiates  sale — deed,  token  a  mart' 
gage — volunlarjf  conveyance,  when  good  M  tt 
ereditort. 

1.  The  fraud  which  wlU  vitiate  a  sale  must  be 
mutual,  that  U,  must  be  Inteoded  by  both  pculias 
thereto,  or  else  hf  one  and  acquiesced  in  and  fur- 
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ther«<I  hy  the  other,  with  knowled^  of  the  former^ 
(niudiil<»it  purpose. 

2.  Onanleanddeedof  lanils.aDBgreenieat'whioh 
ia  only  an  Independent  contract  by  the  vendee  to 
feoonvey  the  Innda  to  the  vendor  on  certain  con- 
ditions, does  not  make  the  deed  a  mort^rage. 

8,  One  who  was  not,  at  the  time  of  execuUng:  a 
deed  of  laruls,  o  creditor  of  the  srantor,  cannot  com- 
plain of  the  deed  as  fraudulent :  even  a  voluntary 
conveyance  is uood  Rsagalnstsuraequentoredltors, 
unless  ezeuuted  as  a  cover  for  future  sohemee  or 
traud. 

[No.  88.1 

Argutd  Oct.  tS,  J884.   DeettUd  Nob.  S,  1384. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  District  of  Nebraska. 
The  history  and  facta  appear  in  the 

Statement  of  the  case  by  Mr.  Justice  Field: 
This  is  a  suit  to  set  aside  a  sale  of  certain  real 

avrlT  in  Omaha,  Nebraska,  to  John  A.  Hor- 
,  tlic  defendant  In  the  court  below,  the 
appellant  here,  by  one  John  A.  Parker,  Sr., 
on  tlie  ground  that  it  was  made  to  hinder,  de- 
lay and  defraud  the  lattei^s  creditors,  of  whom 
the  complninaQtclaimstobeone.  Thematerial 
facts,  briefly  stated,  are  as  follows:  in  March, 
1871,  one  John  A.  Parker,  Jr.,  died  at  Omaha, 
Intestate,  possessed  of  certain  unimproved  real 
property  in  iliat  city.  He  also  held  a  deed  of 
seventeen  other  lots  there,  which  he  had  pur- 
chased ofhlsfathcr inSeptcmbcr,  1870.  Atthe 
time  of  the  purchase,  he  executed  to  his  father 
an  agreement  stating  that  on  a  final  accounting 
of  nil  business  between  them.  Including  the  pur- 
chase of  the  seventeen  lots,  he  found  himself  in- 
debted to  liis  father  In  $8,734,  to  be  paid  to  bim 
or  to  certain  creditors  to  be  named,  within  one 
year,  and  agreeing,  in  case  he  should  be  re- 
lieved from  two  certain  bonds  of  $3,000  and 
upwards,  to  reconvey  Uie  lots  to  his  father  for 
a  like  consideration,  and  the  expenses  incurred 
on  tliem,  the  amount  to  be  credited  on  his  in- 
debtedness. He  left,  at  bis  death,  no  personal 
estate  of  any  value,  and  Iiis  debts  were  consid- 
«rable,  among  others  one  of  over  1 1,000  to  Hor- 
hach.  His  father,  who  was  his  sole  heir  at  law 
and  his  largest  creditor,  resided  in  Virginia,  and 
upon  his  son's  death  went  to  Omaha  to  attend 
his  funeral.  Whilst  there,  on  the  20th  of  March, 
1671,  he  sold  his  interest  in  the  estate  of  his  son 
and  his  iuterest  under  the  agreement  to  recon- 
vey  the  seventeen  lots,  to  Horbach,  for  f 6,000, 
and  executed  to  him  a  deed  of  the  lots  standing 
in  the  name  of  the  deceased,  and  assigned  to 
him  the  agreement.  He  also  sold  and  assigned 
to  him  the  claim  agntnst  the  estate  mentioned 
!n  the  agreement,  Horbach  agreeing  for  tlie 
claim  to  pay  the  debts  in  Omaha  due  to  himself 
and  others,  amounting  to  a  sum  not  exceeding 
$2,200. 

In  May,  1871,  Horbach,  as  a  creditor  of  the 
estate  of  the  deceased,  was  appointed  its  admin- 
istrator and  qualifled .  There  twing  no  personal 
effects  with  which  to  pay  the  debts,  tlie  real 
property  of  the  deceased,  including  the  seven- 
teen lots,  was  sold  at  auction  under  orders  of 
the  proper  court,  and  was  purchased  by  differ- 
ent parties,0De  of  whom  named  Kennedy  bought 
the  seventeen  lots.    The  sales  were  reported  to 


November,  1874,  the  administrator  was  exon- 
erated bv  the  court  from  Habilitv  and  his  bcoxl 
canceled.  Subsequently  Horbach  purchased  at 
advanced  prices  portions  of  the  property  tlma 
sold,  among  others  fifteen  of  the  seventeen  lota. 
In  December,  1877,  Edward  B.  Hill,  the  com- 

glainant  in  this  suit,  recovered  in  the  District 
'ourt  of  Nebraskaajudgmentby  default  against 
John  A.  Parker,  Sr.,  for  $3,244  and  costs,  pur- 
porting to  be  owing  upon  the  promissory  note 
described  in  the  petition  of  the  plainUfl. '  TUa 

Setition  is  not  In  the  record  and,  therefore,  It 
oes  not  appear  whether  Parker  was  liable  as 
maker  or  as  mdorser,  or  when  the  note  was  made 
or  when  it  matured.  There  was  no  personal 
service  of  process  upon  him,  nor  did  he  enter 
bis  appearance  In  the  case;  the  service  was  by 
publication.  The  Judgment,  ledting  that  it  ap- 
pearing to  the  court  that  the  attachment  pro- 
ceedings therein  were  regular  and  in  conform- 
ity to  law,  ordered  tlie  sTieriff  to  sell  the  real 
estate  attached .  What  that  real  estate  was  does 
not  appear,  and  that  it  included  the  seventeen 
lots,  can  only  be  inferred  from  the  fact  that  un- 
der the  judgment  and  order  they  were  sold  with 
other  real  property  and  conveyed  to  the  com- 
plainant. In  August,  1878,  this  suit  was  brought 
by  him,  claiming  title  to  the  premises  thus  pur- 
chased, and  alleging  that  the  conveyance  to 
Horbach  by  John  A.  Parker,  Sr.,  in  March,  [140 
1871,  was  made  to  hinder,  delay  and  defraud 
the  latter's  creditors ;  that  the  administration 
was  taken  under  an  agreement  to  manage  and 
manipulate  the  estate  for  his  benefit,  and  that 
the  sales  by  the  administrator  were  without  con- 
sideration and  fictitious,  being  in  fact  made  for 
himself.  It  therefore  prayed  that  the  convey- 
ance by  Parker,  Sr.,  to  Ilorbach  be  adjudged 
void,  and  that  the  complainant  be  decreed  to 
be  the  owner  in  fee  of  the  property.  The  aver- 
ments were  traversed  by  the  answer,  which  also 
set  up  the  agreement  to  reconvey  the  seventeen 
lota.  A  rcjMication  being  filed,  testimony  wai 
taken.  The  case  was  tiicn  referred  to  a  master 
"to  report  on  the  law  and  facts  as  shown  by  the 
pleadings  and  proofs."  He  held  and  reported 
that,  except  as  to  the  seventeen  lots,  the  pur- 
chases at  the  administrator's  sale  were  valid ; 
that  as  to  them,  the  complainant  acquired  title 
under  his  attachment  proceedings;  tliat  the  de- 
ceased, as  to  them,  was  mortgagee;  thatthedeed 
of  Parker,  Sr.,  to  Horbach  was  made  when  he 
was  largely  in  debt  to  the  complmnant  and  oth- 
ers, and  for  the  purpose  of  hindering,  delayiiw 
and  defrauding  his  creditors,  and  that  Horba<£ 
knew  this;  that  the  purchase  of  those  lots  by 
Kennedy  at  the  admmistrator's  sale  was  in  good 
faith,  but  with  notice  that  the  title  of  the  de- 
cease was  that  of  mortgagee  only,  and  that 
hence  no  title  was  acquired  :  and  that  no  Ude 


passed  through  Kennedy  to  Horbach  because 
of  like  notice,  and  therefore  the  complainant 
was  entitled  to  a  decree  to  quiet  his  title.  Ex- 
ceptions were  taken  to  the  report,  but  they  were 
overruled,  and  it  was  confirmed  and  a  decree 
entered  adjudging  that  the  seventeen  lots  were, 
at  the  commencement  of  the  suit,  the  property 
of  the  complainant,  and  directing  the  defendant 
the  court  and  confirmed.  The  proceeds  were  ap-  to  convey  the  same  to  him  and,  m  default  Uiere- 
pUed  in  due  course  of  administration ;  and  in  of,  that  the  decree  should  stand  in  lieu  of  sudi 

convevance,  and  that  the  defendant  riiould  be 
barred  of  all  interest  in  the  prtqierty  and  de- 
liver possession  thereof  to  toe  complainant. 
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Prom  this  decree  (his  appeal  is  hrous^t 

Meura.W.  D.  Davldj^  and  OUfUm  BrifffB^ 
tot  appellant: 

The  bill  Is  to  quiet  title.  It  is  not  a  cndlton^ 
Mil.  The  decree  la  for  conveyance  and  posses* 
don;  not  for  sale. 

The  remedy  by  bill  to  quiet  title,  has  been  en- 
larged by  statute  in  Nebraska. 

miand  V.  ChnUen  {ante,  S2). 

Still  the  complainant  must  euiow  title.  "It  is 
clear  tliat  a  party  not  In  possession  must  possess 
tiie  Ic-nl  title  In  order  to  maintain  the  aictlon." 

State  V.  B.  Jl  Co.,  7  Neb.,  837. 

The  bill  was  for  actual  fraud,  and  ttie  com- 
plainant was  bound  by  it ;  he  was  not  entftlod 
under  s;idi  a  bill  to  a  decree,  even  if  he  had 
averred  and  proved  facts  which,  independentof 
actual  fraud,  might  have  entitled  him  to  relief 
under  some  other  bend  of  equity. 

Bvre  V.  15  How.,  42;  Moon  r.  QresM, 
19  How.,  69  (60  U.  8.,  XV.,  583);  Price  v.  Ber- 
HnaUm,tlj.&'Ei.,  354. 

The  bill  could  not  be  nmendcd. 

ShiOdt  v.  Barrov,  17  How.,  IW  (C8  U.  8., 
XV.,  168):  8tory,  Eq.  PI..  884. 

The  biU  alleges  that  the  grantor  was  largely 
indebted  unto  your  orator  and  divers  other  and 
sundry  persona  and  was  insolvent,  but  there  is 
no  attempt  to  sustain  ^Is  averment. 

Sexton  V.  WJitaton,%  Wheat,  329;  1  Am.  L. 
C,  1;  mttinolll  T.  Nye,  8  WaU^  870(750.  S., 
XIX.,380):anj»T.  Fm/^,9SU.S.,183(XXUI., 
481). 

The  transaction  cannot  be  Justly  called  a 

mort.^aire. 

"£>uch  contracts  nre  certainly  not  prohibited 
either  by  the  letter  or  the  jwlicy  of  the  law." 

OmieajfT.  jlfcramf^r,  7  Craach,  230;  see-also, 
Sundi  V.  8ouViaTd,Yi  How.. 189;  4  Kent,Com., 
144  and  n.;  4  Wait,  Act  and  Def.,  514. 

The  judgment  nod  sale  in  attachment  would 
not  cnablo  the  purchaser  to  maintain  the  pres- 
ent Kiiit. 

I^nnoyer  t.  JV<^,  95  TT.  8.,  714,  and  cases  re- 
viewed; Hart  T.  eanaon  {ante,  100). 
Mr.  j.  X.  Redick,  for  appellee. 

[148]  iff'  t/tMHtonelddeUveredtheopfnlonoftbe 

the  potirl: 

There  are  several  fatal  objections  to  the  de- 
cree ia  this  case.  In  the  first  place,  there  Is  no 
evidtmce  affecting  the  good  faith  of  the  sale  and 
conveyance  from  Parker,  Sr.,  to  the  defend- 
ant, in  March,  1871.  It  mw  known  that  tiie  de- 
ceaiwd  owed  several  debte  and.  as  there  were 
no  personal  effects,  that  the  real  proper^  was 
liable  to  be  sold  for  their  p^mnent.  Under  these 
circumstances,  the  price  paid  by  the  defendant  Is 
Dotxhown  to  be  iniidcnuatc.  And  there  is  no  evi- 
dence that  he  had  any  Knowledge  of  Uie  debt  of 
Parker,  Sr.,  to  the  compUdnant  Bo,  whatever 
may  be  suggested  or  surmised  as  to  possible 
fraudulent  intentions  of  Parker,  Sr. ,  In  the  con- 
veyance, its  validity  cannnt  be  c^uestioned  in  the 
ab^nce  of  anv  evitfence  of  participation  in  them 
by  tlie  defendant.  The  fraud  which  will  vitiate 
a  sale  must  be  mutual,  that  is.  must  be  Intend- 
ed by  both  parties,  or  by  one  with  knowMce 
of  the  otlier's  purpose  and  thus  acquiesced  In 
and  ftirtbered.  He/u,itll  such  participation  was 
wanting  on  the  part  of  the  purcliaser. 

In  the  second  place,  if  tlie  conveyance  br  the 
father  to  the  defendant  be  treated  as  invalta,  tiie 
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title  to  the  lots  passed,  by  the  administr^r'a 
sale  and  the  subsequent  deed  in  pursuance  of 
it  The  master  found  that  the  purchase  by 
KennecLjr  nt  that  sale  was  in  good  fidth,  but  was 
void  beosnse  of  his  knowledge  that  the  proper- 
^  was  held  by  the  deceased  as  mortgagee,  and 
that  the  defendant  acqtdred  no  title  from  Ken- 
nedy because  of  like  notice.  But  the  couclusioo 
that  the  conveyance  by  the  father  to  the  son  was 
a  mortgage  was  a  mere  assumption,  not  war- 
ranted by  tlie  accompanying  agreement  There 
was  no  obligation  resting  on  the  father  to  make 
the  paymena  mentionea^ln  tlut  agreement  and 
claim  a  reconv^^mce.  He  had  an  option  to  do 
so  and  then  he  was  not  merely  to  repay  the  con- 
sideration given  by  the  son,  but  m  addition 
thereto  be  was  to  obtain  a  release  of  two  bonds 
by  him  exceeding  $3,000  in  amount  Upon  such 
release  the  vendee  agreed  to  reconvey  the  lota 
for  the  original  consTderatiiAi  and  the  expaues 
incurred  on  them.  There  were  no  extraneous 
facts  shown,  to  explain  the  object  of  executing 
the  pni)cra,  such  as  a  previous  Indebtedness  off  .^^i 
the  father,  or  a  liabilltv  on  his  part  to  secure 
the  son  against  the  bonds  mentioned.  Nor  did 
it  appear  to  whom  the  bonds  were  issued  nor  for 
what  consideration.  Nor  was  it  averred  that 
the  transaction  was  in  any  respect  diilerent  from 
what  the  instruments  imported,  a  solo  to  the  son. 
The  agreement  can  therefore  be  considered  only 
as  an  Indepeudcnt  contract  to  reconvey  the  lou 
on  certain  conditions.  The  assumption  that  the 
conveyance  of  the  father  to  the  son  was  a  niort- 
gnge  bciiiff  unfounded,  the  ol>jection  to  the  pur- 
cha.se  by  Konncdv  falU.  That  being  valid,  the 
deed  received  by  nim  pnssed  a  good  titie,wliicb 
he  transferred  to  the  dcf eudaut. 

In  the  third  place,  there  is  no  evidence  that 
the  complainuut  was  a  creditor  of  Parker,  Sr., 
in  Blarch,  1871,  when  the  conveyance  was 
mode  to  the  defendant.  The  attnclimcnt  suit 
was  commenced  by  publication  in  August,  1877, 
and,  in  December  following.  Judgment  by  dc- 
faidt  was  rendered.  This  was  more  tbao  six 
years  after  the  conveyance.  It  does  not  appear 
when  the  alle|i:cd  debt,  upon  which  the  attach- 
ment proceedings  were  founded,  accrued.  The 
allegation  of  the  bill,  that  Parker,  Sr.,  was 
largely  indebted  to  the  complainant  and  others 
and  was  insolvent  when  he  conveyc-U  to  the  de- 
fendant, is  not  sustained  by  tlie  e'vidcuce.  In- 
deed, there  is  no  evidence  In  relation  to  his 
financial  condition  and  means  at  that  time.  The 
testimony  that  he  brought  a  summons  in  anoUi- 
er  suit  sgalnst  him  to  the  olllce  of  the  pHty  vbo 
was  then  drawing  the  deed  is  contradicted;  and 
even  had  this  been  so.  the  fact  would  not  mili- 
tate against  the  validly  of  the  transaction.  He 
had  a  right  to  dispose  of  bis  property  in  the  or- 
dinary course  of  business  for  a  valuable  consid- 
eration, and  the  defendant  had  a  right  to  pur- 
chase it  The  complainant  not  showing  that 
be  was  at  the  time  a  creditor,  cannot  complain. 
Even  a  voluntiuT  couveyance  is  good  as  against 
subsequent  creditors,  unless  executed  as  a  cover 
for  future  schemes  of  fraud. 

So,  in  any  w^  In  which  tliis  case  can  be  con- 
sidwed,  the  bill  cannot  be  sustained.  The  de- 
cree must,  therdbre,  be  retereed,  and  the  eate  re- 
manded,  with  ^reetimutetHemm  the  bilL  And 
it  i$  ea  ordered. 

Trueeopjr.  Tsst: 

James  H.  HoKam^,  Oerk,  Sup.  Court,  U.  Bl 
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Ukitjuj  States  v.  Waddblu 


[76]  UNITED  STATES.  Piff-* 

V. 

DAVID  WADDELL  et  At. 

(See  S.  a,  Beporter'i  «(L,  m-saL) 

OomUtutionai  law — eoTitpiraey  to  prevent  honu- 
itead  entry — right  granted  by  federal  law — (it- 
vition  ^opinion, 

1.  Seotloo  6608  of  the  Revised  Statutea,  Is  oonBtltu- 
tknial  and  VHlld. 

2.  An  informatloQ  which  charges, with  reasonable 
precision,  a  conspiracy  to  prevent  a  person  from 
exerciflinff  the  riglit  to  make  effectual  hla  homestead 
eotT)',  ana  wronj^ul  actsdone  In  pursuanceof  that 
conspiracy,  and  the  goioff  In  dlsvuise  to  his  bouse 
for  Che  Slime  illcmlpurpiMe,ebaivwanofreiiMun< 
der  section  SGOe,  B.  S. 

3.  The  rlpht  to  remain  on  public  land  in  order  to 
perform  toe  requiremcnta  of  the  Act  of  Congress 
and.  according  to  fta  rules,  l  erfeot  an  incipient  title, 
la  K  rlifht  assorted  under  and  granted  by  the  law  of 
the  Uulted  States. 

4.  A  certlilcate  of  dirision  of  opinion  which  does 
not  point  tu  any  distinct  propottiUon  of  law,  on 
which  tiie  ]ud^  are  divided,  will  not  be  oonsid- 
ered. 

[Na  M8J 

Submitted  Oet.  14, 1884.    Decided  Nn.  8, 1884- 
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N  a  certificate  of  dtvision  in  opioion  between 
tlie  Judges  of  the  Circuit  Court  of  the 
United  SUtes  for  the  Eastern  Diatriclof  Ar- 
kansas. 

The  history  and  facts  of  the  case  appear  in  the 
opinion  of  the  court. 

Mr.  S.  F.  PUlUpa,  Soticitor  Oen.,  for 
plaintiff. 

Mr.  Joseph  W.  M ax'tln,  for  defendants. 

mi     j^r.  Justice  MUler  delivered  the  opinion  of 
the  court: 

This  case  arises  on  a  crimioal  information 
filed  by  the  District  Attorney  of  the  United 
Sutea  for  the  Eastran  INstrict  of  Arkansas  in 
the  Circuit  Court  for  that  district. 

The  defendants  demurred  to  the  Information 
and,  on  consideration  of  the  demurrer,  the 
Judges  of  that  court  were  divided  in  opinion 
on  tHree  questions,  which  thej  have  certified  to 
this  court,  as  follows: 

"1.  Whether  section  5508  of  the  Revised  Stat- 
utes Is  a  constitutional  and  valid  htw. 

3.  Whether  the  information  in  add  cause 
cbarsed  any  offense  under  said  section  S50S  of 
the  Rerised  Statutes  of  the  United  States  or 
against  any  statute  of  the  United  States. 

8.  Wliether  the  demurrer  to  said  information 
was  well  taken  and  should  be  sustained." 

The  first  and  second  counts  of  the  informa- 
tion undertake  to  set  out  a  conspiracy  of  the 
defendants,  under  section  5508,  to  deprive  or 
binder  Btirrell  Lindsey,  a  citizen  of  the  United 
States,  of  the  right  to  establish  bis  claim  to  cer- 
tain lands  of  the  United  States  under  the  Home- 
stead Acts,namely:  sections 22S9,  2290  and 2291 
of  the  Revised  Statutes. 

And  the  third  count, without  charging  a  con- 
qriracy,  states  that  defendants  went  upon  the 
land  of  the  United  States,  occupied  by  said 
Lindseyasa  homestead,  with  Intent  to  prevent 
and  hinder  him  from  residing  upon  and  im- 


Non.— Oiues  eertiJUd  on  divMon  of  eireutt  court; 
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preme Court  m.  See  note  to  Webster  v.  Cooper,  U 
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proving  said  land  and  maturing  the  title  to  him- 
self to  said  homestead  entry,  a  right  secured  to 
him  by  the  sections  of  theRevlsed  Statutes  afore- 
said. 

The  first  question  certified  to  us,  as  to  the  con- 
stitutional validity  of  section  5506of  the  Revised 
Statutes,  was  answered  in  the  affirinative  by  the 
UDunimous  opinion  of  this  court  in  Yarlomwjh't 
(Jaae  [ante,  274].  It  is  not  deemed  necessury 
or  appropriate  to  add  to  what  was  there  so  re- 
cently said  on  that  subject.  The  first  qucbtioa 
must,  therefore,  be  answered  afilrmatively. 

Does  the  luformution  charge  any  offense  un- 
der timt  section?  The  section  reads  thus: 

"  If  two  or  more  persons  conspire  to  iniure 
or  oppress,  threaten  or  intimidate  any  citizen 
iu  the  free  exercise  or  enjoyment  of  any  right  l^**^ 
or  privily  secured  to  him  by  the  CcmstitutTon 
or  laws  of  the  United  States,  or  because  of  his 
having  so  exercised  the  same;  or  if  two  or  more 
persons  go  in  disguise,  on  the  highway  or  on 
the  premises  of  anottter,  with  intent  to  prevent 
or  hwder  his  free  exercise  or  enjoyment  of  any 
right  or  privilege  so  secured,  they  shall  be  fined, 
not  more  than  $5,000,  and  imprisoned,  not 
more  than  ten  years;  and  shall,  moreover,  be 
thereafter  ineligible  to  any  office  or  place  of 
honor,  profit  or  trust  created  by  the  Constitu- 
tioo  or  laws  of  the  United  States." 

The  substance  of  tlie  first  two  coimts  of  the 
information  is,  that  Burrcll  Lindsey,  a  citizen 
of  the  United  States,  made,  on  tlic  dOtli  day  of 
December,  18S2,  at  the  United  Stales  Land- 
Office  at  Little  Rock,  a  homestead  entry  on  a 
quarter  section  of  land  subject  to  entry  at  tliat 

Slace.  That  afterwards,  to  wit:  on  the  lOtb 
ay  of  January,  1883,  while  residing  on  and 
cultivating  said  land  for  tlie  purpose  of  perfectp 
ing  his  right  to  the  same,  under  tlie  la  ws  of  the 
United  States  on  that  subject,  nunicly:  sections 
2289. 2290  and  2201  of  the  Revised  Statutes,  the 
defendant  conspired  to  injure  and  oppress  him 
and  to  intimidate  and  threaten  him  in  the  free 
exercise  and  enjoyment  of  tli^  ri^ht  and  be- 
cause of  his  having  exercised  itrsod  to  prevent 
his  compliance  with  those  laws;  and  in  the 
second  count,  that,  In  pursuance  of  this  con- 
spiracy, they  did,  upon  said  homestead  tract, 
with  loTce  and  arms,  fire  off  loaded  guns  and 
pistols  in  the  cabin  of  said  Lindsey  and  did  then 
and  there  drive  him  from  his  home  on  said 
homestead  entry. 

The  third  count  cbar^  that  the  defendants 
went  in  disguise  on  said  premises,  while  occu- 
pied by  said  Lindsey,  with  intent  to  prevent 
and  hinder  the  free  exercise  of  and  enjoyment 
by  him  of  the  right  and  privilege  to  make  said 
homestead  entry  on  lauds  of  the  United  States 
secured  to  him  by  the  Constitution  and  laws  of 
the  United  States,  and  the  right  to  cultivate 
and  improve  said  land  and  to  mature  bis  title, 
as  provided  by  the  statute  already  referred  to. 

It  seems  clear  enough  that  tlic  allegation  of  a 
conspiracy  to  prevent  Lindsey  from  exercising 
the  riglit  to  make  effectual  his  homestead  entry,  -70] 
and  uie  acts  done  in  j^ursuaoce  of  that  con- 
spiracy, and  the  going  m  disguise  to  his  house 
for  the  same  purpose,  are  stated  with  reason- 
able precision  so  as  to  bring  the  case  within  sec- 
tion 6508,  if  the  right  which  he  was  exerciunc 
was  one  within  the  meaning  of  that  section  and 
within  the  constitutional  power  of  Congress 
to  iffolecl     this  legislation.  In  reference  to 
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tbia  latter  qualification,  the  statute  Itself  Is  care- 
ful to  limit  its  operation  to  an  obstruction  or 
oppression  in  "  The  free  exercise  of  a  right  or 
prlTile^  secured  by  the  Constitution  w  laws  of 
tbe  United  States  or  because  of  his  having  ex* 
ercised  such  rights." 

Tbe  protection  of  this  section  extends  to  no 
other  right,  to  no  right  or  privilege  dependent 
on  a  law  or  laws  of  the  State.  Its  object  Is  to 
guaranty  safety  and  protection  to  persons  in 
the  exercise  of  rights  aependent  on  me  laws  of 
the  United  States,  including,  of  course,  the 
Constitution  and  treaties  as  well  as  statutes,  and 
It  does  not,  in  Uiis  section  at  least,  design  to 
protect  any  other  rights. 

The  right  assailed,  obstructed,  and  Its  exer- 
cise prevented  or  Intended  to  be  prevented,  as 
set  out  in  this  petition,  is  very  clearly  a  right 
wholly  dependent  upon  tbe  Act  of  Congress 
concerning  the  settiement  and  sale  of  tiie  pub- 
lic lauds  of  the  United  States.  No  such  right 
exists  or  can  e:rist  outside  of  an  Act  of  Con- 
gress. The  Constitution  of  the  United  States, 
by  article  IV.,  section  8,  In  express  terms  vests 
in  Congress  the  power  to  dispose  of  and  make 
all  neenful  rules  and  regulations  mspcctiog  the 
territorjr  or  other  i)ropcrty  of  the  United  States. 
One  of  its  regulntiocs,  the  one  under  consider- 
ation,  authorizes  a  class  of  persons,  of  whom 
Lindsey  la  one,  to  settle  upon  ib'  land  and,  on 
payment  of  an  inconsiderable  sura  of  money 
and  the  written  declaration  of  intent  to  make  it 
a  homestead,  he  is  authorized  to  reside  there. 
By  building  a  house  and  maldng  other  improve- 
ments on  it  ami  residing  there  for  five  years 
consecutively,  which,  under  the  statute  and  un- 
der that  alone,  he  has  a  right  to  do,  and  paying 
the  fees  to  the  officer  necessary  to  its  issue,  he 
acquires  a  p»teQt  or  titie  In  fee  to  the  land. 

But  his  title  Is  dependent  on  continued  rest- 
[80]dence  of  himself  or  family.  By  the  original 
entrv,  he  acquires  the  Inchoate  but  well  de- 
flnca  right  to  tbe  land  and  its  possession,  which 
can  only  be  perfected  by  continued  reddeoce, 
possession  and  cultivanni  for  five  years.  His 
light  to  continue  this  residence  for  five  years 
for  t)mt  purpose  is  depcudent  upon  the  Act  of 
Coiigi-ess.  His  right  to  tbe  patent,  after  this  is 
done,  rests  exclusively  on  the  same  foundation. 

I'he  riglit  bere  guarantied  is  not  the  mere 
rietit  of  protection  &^nat  personal  violence. 
This,  if  tbe  result  of  an  orainary  quarrel  or 
malice,  would  be  cognizable  under  the  laws  of 
the  State  and  by  Its  couns.  But  It  is  some- 
thing different  from  that .  It  is  tbe  right  to  re- 
main on  the  land  in  order  to  perform  the  re- 
quirements of  the  Act  of  Congress  and,  accord- 
ing to  its  rules,  perfect  his  incipient  title. 

Whenever  the  acts  complained  of  are  of  a 
character  to  prevent  this  or  throw  obstruction 
Id  ttie  way  of  exercising  this  right,  and  for  the 
purpose  and  wltb  Intent  to  prevent  It  or  to  In- 
jure or  oppress  a  person  because  he  has  exer- 
cised It,  then,  because  It  Is  a  right  asserted  un- 
der the  law  of  the  United  States  and  granted 
by  that  law,  those  acts  come  within  t£e  pur- 
view of  the  statute  and  of  the  constitutional 
power  of  Congress  to  make  such  statute.  In 
tiie  language  of  tbe  court  in  Bx  parte  Tarttor- 
mgh  :  "  The  power  arises  out  of  the  circum- 
stance that  the  function  in  which  the  party  is 
engaged,  or  the  right  which  he  Is  about  to  ex- 
erdse,  Is  dependent  m  the  laws  of  tiie  United 
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States.  In  both  of  these  cases  it  Is  the  du^  of 
that  Oovemmoit  to  see  that  be  may  exercise 
this  ri^t  freely  and  to  protect  him  from  vio- 
lence while  so  doing  or  on  acoount<tf  so  doing." 

This  language  is  as  apidicable  to  the  presort 
case  as  It  is  to  tiiat. 

It  would  indeed  be  strange  If  the  United 
States,  under  tbe  constitutional  provisions  we 
have  cited,  being  the  owner  of  unsettied  lands 
larger  In  area  than  the  most  powerful  Idngdoma 
of  £urope,  and  having  the  power  to  dispose  ot 
and  make  all  needful  rules  and  regulauons  re- 
specting this  territory,  cannot  raakcalaw  which 
protects  a  party  in  the  performance  of  bla  ex- 
isting contract  for  tbe  purdiose  of  such  land, 
without  which  the  contract  foils,  and  the  rights,  [ 
both  of  the  United  Stales  and  the  purchaser, 
are  defeated. 

This  view  retires  tbe  second  question  also 
to  be  noswered  uirmative^. 

With  regard  to  the  third  question,  we  have 
some  difficulty  In  deciding  what  precise  point 
of  law  the  Judges  of  tbe  Circuit  Court  diiicred 
upon  and  what  Ibey  referred  to  us  for  decision. 

Did  they  mean  to  ask:  is  there  any  reason 
wtuitever  why  this  information  shall  be  held 
badT  Or  did  they  mean  to  inquire  wbctlicr  it 
was  bad  for  either  of  the  two  other  mutters  we 
have  discussed?  Or  did  they  refer  it  to  the 
court  to  decide  whether  it  was  bad  for  any  td 
the  reasons  found  in  the  demurrer  to  It  filed  In 
the  cosef 

It  bas  been  repeatedly  held  In  this  court  that 
the  object  of  the  statute  authorizing  such  cer- 
tificates is  to  present  someone  or  more  well  de- 
fined, clear  cut  questions  ot  law  which  arise  in 
the  progress  of  the  case  in  tbe  circuit  court  and 
on  which  the  opinions  of  the  Judges  holding  it 
The  first  two  questions  sui;.»8t, 


are  oppos 

in  each  of  them,  such  a  point  very  clearly^  Tlie 
third  does  not.  It  leaves  us  to  wander  over  the 
whole  field  of  conjecture  for  any  possible  ob- 
jection to  the  information  without  pointing 
to  any  distinct  proposition  of  law  on  wbich  tbe 
Judges  divideil  Wo{fT,  Uduir,  8  Pet,  200; 
SatSer  t.  Zfiwwr,  7  How.,  646;  Tf^av.  ^t- 
num,  8  How..  258;  DaniOt  v.  R.  R  Co.,  8 
Wall..  250  [70  U.  S.,  XVUL,  Uavemevtr 
v.  loaa  Cb..  8  Wall.  284  [70  U.  8..  XVIIL, 
881;  Ward  v.  OliambMlain,)i  Black,  480  [67  U. 
S.,XVIL.  818]. 

If  we  look  beyond  the  certificate  of  the  Judges 
to  tbe  demurrer  itself,  we  find  no  ground  of  de- 
murrer assigned  which  raises  any  other  ques- 
tion than  the  two  we  bave  discussed,  Tbe  de- 
murrer is  In  the  following  language: 
"  United  Statet  ) 

e.  f  No.  859. 

David  Waddell  et  al. ) 

Come  the  defendants,  by  their  attorney,  and 
demur  to  tiie  InformatioD  herein  filed  agitlnst 
themjBnd  for  cause  thereof  say: 

1.  The  matters  and  things  aH^ed  tbsrdn  do 
not  constitute  any  offense  against  the  laws  or  rgj^j 
sovereignty  of  the  United  States. 

2.  Sdd  information  docs  not  allege  any  of- 
fense of  wbich  this  court  has  jurisdiction. 

8 .  Because  said  section  6508,  so  far  as  it  may 
attempt  to  impose  penalties  and  infitct  punish- 
ment for  the  lawlessness  and  violence  set  forth 
in  salfl  information,  is  In  violation  of  tiie  Con- 
stitution of  the  United  States  and  void. 

4.  And  because  said  information  Is  In  oQict 
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respects  iDfomul,  to  insufncient  and  defective. 

Wherefore  said  defendants  pray  judgment  of 
said  iDfurmation,  ud  that  the  same  may  tM 
quashed,  etc 

Joseph  W.  Martin,  AtCy  /ordJ^to." 

Nor  have  the  counsel  fw  the  United  States,  or 
fax  the  defendants,  suggested  in  thdr  briefs  or 
othoirlBe  any  other  question  or  loopo^tlon  of 
law  besides  the  two  we  have  olr^dy  decided. 

The  pertinency  of  these  remarks  will  be  seen 
when  we  observe  that  section  5508,  after  defin- 
ing the  punUhment  of  those  convicted  under  it, 
by  fine  and  imprisonment,  adds ;  "  And  (they) 
shall,  moreover,  be  thereafter  indigible  to  any 
office,  or  place  of  honor,  profit  or  trust  created 
by  tlieConsiituUonor  laws  of  the  United  States." 
When  we  bring  this  language,  which  is  not  the 
sentence  of  the  court,  but  im  indelible  disgrace 
affixed  to  the  party  convicted,  by  the  declara- 
tion of  the  law  itself,  into  direct  connection 
with  the  language  of  the  5th  article  of  Amend- 
ment of  the  Coustilution,  namely:  that  "No 
person  sliall  be  held  to  answer  for  a  capital  or 
otherwise  infamous  crime,  unless  on  a  present- 
ment or  Indictment  of  a  grand  Jury,^  tliere 
does  arise  a  very  serious  question  wliether  OiU 
crime  is  not  made  an  infamous  one  by  the  lan- 
guage of  the  statute  and  cannot,  therefore,  be 
prosecuted  by  information. 

The  queetioD  is  a  very  important  one.  It  has 
not  been  argual  before  us  or  even  suggested  by 
counsel.  We  see  no  reason  to  believe  that  it 
was  in  the  minds  of  the  Judges,  nor  any  evi- 
dence that  tliey  would  have  been  opposed  in 
opinion  on  it  if  it  had  been  suggested  to  them, 
raai  Under  these  circumstances,  we  think  it  the 
"■  true  course  lo  remit  the  case  to  the  circuit  court 
with  the  answers  to  the  two  other  questions, 
that  the  question  whether  the  case  can  be  prose- 
cuted by  information  maybe  there  raised  in  an 
appropriate  manner;  and  for  such  action  as  to 
counsel  and  the  court  may  appear  best 

The  Jirtt  and  teeond  quetUottM  are  antwered 
affinmtively,  and  the  case  remanded  to  tktCHreuit 
Court  for  ptrther  proeeedingt. 

TrueoOMT.  Test: 

Junes  H.  HoKflnner,  Oe^Siqk  OoniC,  U.  8. 
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JOHN  B.  NIX.  AspL, 
«. 

ANN  R  ALLEN,  Bzrx.,  ahd  WILLIAM 

R  ALLEN  ASD  GEORGE  ALLEN. 
Bxrs.  of  TaoMAS  Am^n,  Deceased. 

(See  s.  GL,  Beportai^  ed.,  xn-uao 
Pnemption  erUry—retidtnei  en  land  claimed. 

L  Under  the  Act  o(  lfi<l,wlien  >  peisoo  made  a 
fffenaption  onbr  <tf  the  Dortbeaat  quarter  of  a 
qua  rtor  section  of  land  on  whiob  be  settled  and  as  to 
which  h«  filed  his  deolatmtorr  statement,  he,  in  law, 
abandoned  his  settlement  on  the  other  tbiea  quar- 
ten  of  the  qnartarseotlon  for  the  purposes  of  pre- 
emption, 

Sl  Wharoapeiaonownedandresldedootbcnortfa- 
•sst  quarter  of  a  quarter  seotlon  of  land  and  oulU- 
VBted  parts  of  the  other  quarters  of  the  quuter.but 

_NOTB.— Preemptton  rfpMa.  Sea  noCs  to  U.  a  v. 
Flugemld,  to  U.XOB  pSL),  «7. 

im  u.  & 


did  not  reside  upon  them  or  either  of  them,  his  rwd- 
doioe  was.  la  law.  confined  to  the  land  he  owned. 

[No.  aoj 

Submitted  Oct.  27, 1SS4.  iSaeided  Not.  S,  1884. 

A  PPEAL  from  the  Circuit  Court  of  the  United 
il  States  for  the  Eastern  District  of  Arkan- 
sas. 

The  histOTy  and  facta  of  the  case  appear  in 
the  opinion  ca  the  court. 

Measra.  A.  H,  0»rlud  and  JT.  W.  Bet^ 
mt'n,  for  wpelhmt. 

Meeera.  JL  T.  Britton.  J.  H.  BXcGowan, 
A.  B.  Browne  and  Jokn  F.  DiUon,  for  ap> 
pelloes. 

Mr.  Chief  Jutiice  Watte  dclivcrod  the  opin- 
ion of  the  court: 

This  to  a  suit  in  equity,  brought  by  John  B. 
Nix,  the  appellant,  on  the  2d  dny  of  Mav.lS79, 
to  enjoin  the  execution  of  a  iudpncnt  in  eject- 
ment recovered  against  him  ijy  Tlioiuas  Allt-n, 

the  appellee,  on  the  of  April,  1879,  for  the 

possesion  (n  the  west  half  and  the  southeast 
quarter  of  the  northeast  qimrter  of  section  80,T. 
16S.,  R.28E.,  in  Arknnsas,and  to  obtain  a  con- 
veyance of  the  legal  title  to  the  property  on  the 
ground  that  Allen  holds  it  in  trust  for  him. 
The  case  shows  that  in  1846  Snroh  Nix,  tlie 
mother  of  John  B.  Nix,  then  a  minor  residing 
with  her,  took  possession  of  the  whole  of  the 
northeast  quarter  of  thosectioo.  Mrs.  Nixbad 
all  the  legal  qualifications  of  a  preemptor,  and 
while  in  possession  built  a  house  on  the  north- 
east quarter  of  tiic  quarter  section,  and  cleared 
and  cultivated  a  portion  of  the  land  on  that  and 
on  each  of  the  other  quarters  of  tlie  quarter. 
The  principal  part  of  the  clearing  and  cultiva- 
tion, however,  was  on  the  quarter  whore  the 
house  stood. 

On  the  9th  of  February,  1853,Congrcs3  passed 
an  Act  granting  lands  to  the  State  of  ArkansiU 
to  aid  in  building  a  railroad  from  a  point  on  the 
Mississippi  opposite  the  mouth  of  the  Ohio  to 
the  Texas  boundary  line  near  Fulton,  In  Ar^ 
kansas.  10  Stat,  at  L,  155,  ch.  69.  Tlielnnds 
now  in  question  lie  within  the  limits  of  that 
grant,  and  were  witlidrawn  from  entry  on  the 
I9th  of  May.  1863,  but  the  granting  Act  con- 
tained the  usual  reservation  In  favor  of  preemp- 
tion scttiers. 

On  the  33d  of  April,  1858,Mis.  Nix  made  and 
filed  her  declaratory  statement  and  proof  for  the 
preemption  of  the  whole  of  the  northeast  quarter 
of  the  section.  In  her  statement  she  fixed  the 
first  of  April,  1853,  as  the  date  of  her  sctUe- 
mentonthe  lands.  At  the  time  of  filing  tbatlSll 
statement  and  proof,  she  made  no  payment. 

On  the  37th  of  March,  1854,  Consreas  passed 
the  following  "Act  for  the  relief  of  settlers  on 
lands  reserved  for  railroad  purposes,**  10  Stat. 
atL.,369,  ch.SS: 

"  That  every  settler  on  public  lands  which 
have  been  or  may  be  withdrawn  from  market 
In  consequence  of  proposed  railroads,  and  who 
bad  settled  thereon  prior  to  such  withdrawal, 
shall  be  entitled  to  preemption  at  the  ordinary 
minimum  to  the  lands  settied  on  and  cultivated 
by  them  ;  Prodded^  They  shall  prove  up  their 
rights  according  to  such  rules  and  regulations 
as  may  be  prescribed  by  the  Secretary  of  the 
Interior,  aiid  pay  for  the  same  before  the  day 
that  may  be  axed  by  the  President's  Proclama- 
tion for  tiie  restoration    said  lands  lo  mai^ ." 
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On  the  Slfit  of  March.  1854,  Mrs.  NIz  made 
a  preempUoD  cash  entry  of  the  K.  E.  i  of  the 
N.  £.  i  of  the  sectioD.  and  a  patent  for  this 
tract  was  issued  in  her  name  under  that  ent^r 
3D  the  10th  of  December,  1874.  In  her  affi- 
davit to  support  the  entry  she  fixed  the  first  of 
April,  1853,  as  the  date  of  her  settlement,  Ae 
sniiic  as  In  her  original  declaratory  statement. 
It  is  now  dumed  that  this  entry  was  not  her 
own  act,  but  the  testimony  shows  unmistakably 
tbiit  it  was.  She  was  feeble  at  the  time  and  un- 
able to  go  to  the  land-office  herself,  but  the  busl- 
□ess  was  done  for  her  by  Benjamin  Nix,  her 
nephew  and  the  guardian  of  John  B.  Nix,  who 
furnhlied  the  money  to  make  the  payment  from 
fnnds  hi  his  htaoa  as  guardian.  Mrs.  Nix 
had  no  means  of  her  own,  and  the  $50  which 
was  required  to  pay  for  the  forty  acres  was  all 
that  Joun  B.  had.  Neither  the  molhernorthe 
Bon  were  able  to  buy  more  than  was  then  en- 
tei-cd.  On  the  2Sth  of  September,  1858,  Mrs. 
Nix  conveyed  the  land  she  entered,  to  John  B., 
who  arrived  at  full  age  during  the  year  1857. 

Mrs^  Nix  and  John  B.  Nix  lived  together  in 
the  house  on  the  N.  E.  i  of  the  quarter  section 
until  berdeath  In  1863,  and  John  B.  rcmatncd 
there  down  to  the  lime  he  filed  the  bill  in  this 
case.  While  occupying  the  northeast  quarter 
of  the  quarter  they  have  used  and  cultivated 
[138]  tome  part  of  the  other  quarters,  but  the  actual 
iWidcQce,  both  of  the  mother  and  son,  has 
always  been  on  the  part  that  was  entered  by  and 

Eatcntcd  to  the  mother,   Mrs.  Nix  left  other 
cirs  besides  John  B.  Nix,  some  of  whom  were 
living  when  this  suit  was  begun. 

On  the  16th  of  January,  1855,  the  State  of 
Arkansas  transferred  the  grant  of  Congress,  so 
far  as  it  related  to  the  lands  in  dispute,  to  the 
Cairo  &  Fulton  Riulroad  Company,  "Subject 
to  all  the  conditions,  limitations  and  restrictions 
contained  In  the  Act  of  Congress  aforesaid,  and 
in  the  Act  of  Congress  entitled  'An  Act  for  the 
Relief  of  Settlers  on  Lands  Reserved  for  Bail- 
road  Purposes,'  Approved  March  27,  1854." 
The  Act  by  wiiich  this  transfer  was  made  con- 
taiue^l  the  following  provision: 

"That  citizens  or  beads  of  families,  being 
settlers  or  occupants  previous  to  the  passage  of 
this  Act  on  the  land  herein  transferred  to  the 
said  Cairo  and  Fulton  Railroad  Company,  sholl 
each  Iw  entitled  to  a  preference  right  of  entry 
of  any  legal  subdivision  of  land  not  exceeding 
one  hundred  and  sixty  acres,  which  shall  heup- 
on  such  legal  subdivision  as  will  include  the 
residence  of  the  said  settler,  which  preference 
ri£ht  shall  be  at  the  price  of  $Z.50  per  acre, 
wnicli  preference  right  of  entry  sliall  exist  from 
the  passage  of  this  Act,  and  for  three  months 
after  notice  has  been  given  for  three  successive 
weeks  in  a  newspaper  published  in  the  City  of 
Little  Rock,  that  the  said  land  is  tn  market." 
Laws  of  Ark.,  1854-5,  150,  sec  1. 

This  provision  of  the  Act  of  1855  was  re- 
penli?d  on  the  36th  of  November,  1856,  and  the 
following  enacted  in  its  place. 

"  Sec  3.  Every  person  who,  on  the  0th  of 
February,  1853,  occupied,  by  residence  and  cul- 
tivation thereon,  any  tract  of  land  comprised  in 
the  grant  made  by  virtue  of  and  under  the  pro- 
Tislonsof  such  Act  of  Congress  of  February  9, 
1853,  may  piuxihase  from  said  Fulton  and  Cairo 
Railroad  Company,  at  $2.50  per  acre,  the  legal 
mlidiTEsion  of  soch  land  as  shall  Include  his 
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re^ence  and  actual  improTements.  not  to  ex- 
ceed  one  quarter  section,  by  complying  with  the 
following  conditions: 

Sec.  3.  Such  claimant  shall,  within  Ibree 
months  after  said  lands  are  selected  and  con- 
firmed to  said  company,  and  a  list  or  plat  thereof  [13S] 
filed  in  the  recGix^cr's  office  in  the  county  in 
which  such  lands  may  lie,  file  with  the  Auditor 
of  State  bis  own  affidavit,  accompanied  the 
affidavits  of  two  disinterested  freeholders  of  his 
county,  describing  the  land  claimed  by  legal 
subdivisions,  proving  the  fact  of  such  occu- 

fiancy,  residence  and  cultivation  upon  such 
egal  subdivisions  with  a  view  to  actual  cultiva- 
tion and  settlement,  before  the  day  above  speci- 
fied, said  company  may,  by  giving  reasonable 
noUce  to  such  claimant,  appear  before  Uie  au- 
ditor and  controvert  the  facts  set  forth  In  such 
affidavits,  and  the  auditor  may  swear  witnesses, 
hear  proof,  and,  for  cause  shown,  set  aside  any 
such  claims;  Provided,  Tliat  no  such  claim  shall 
be  set  aside  for  misdescription,  or  error  in  form 
only,  founded  on  mistake;  but  on  affidavit 
showing  such  mistake,  reasonable  time  nuy  be 
given  for  the  filing  of  corrected  proof. 

Sec. 4.  8aidclatmaDtsh8l1,afterthreemontlu 
or  as  soon  thereafter  as  said  company  shall  be 
in  a  condition  to  make  title,  pay  to  said  com- 
pany the  consideration  for  said  land  as  herein- 
before provided;  whereupon  he  shall  be  entitled 
to  receive  from  said  company  a  deed  for  the 
same,  but  in  case  of  failure  to  file  snid  proof  or 
pay  said  consideration  money  within  the  re- 
spective time  specified,  the  right  to  make  such 
purchase  shall  cease.  Laws  of  Ark,  1856,  4, 
sees.  2,  8,  4. 

On  the  first  of  February,  1859,  another  Act 
was  passed  on  the  same  subject,  widch  contained 
this  provision : 

"Sec.  a.  Be  it  further  enacted.  That  every 
person  who,  on  the  first  day  of  November, 
1858,  resided  on  or  cultivated  any  improvement 
on  any  of  the  land  comprised  in  the  grant  made 
by  vlirtue  of  tlie  Act  of  Congress  approved  Feb- 
ruary 9, 1853,  may  purchase  from  the  said  Cairo 
&  Fulton  Railroad  Company,  at  |2.50  per  acre, 
160  acres,  which  may  include  the  actual  resi- 
dence or  the  farm  of  such  person,  as  he  or  she 
chooses  to  elect,  by  complying  with  the  condi- 
tions prescribed  by  an  Act  passed  by  the  last 
Qeneral  Assembly  of  this  State,  entitled  'An 
Act  to  Amend  an  Act  to  Aid  In  the  Constnic- 
tion  of  the  Cairo  and  Fulton  Railroad,'  ap- 
proved Januiuy  16,  1855,  which  Act  was  ap- 
proved November  26,  1S56:  And  provided 
further.  That,  imtil  such  default  mentioned  in , .  g^i 
said  Act,  the  owners  of  such  improvements'^ 
shall  be  entitled  to  use  and  occupy  the  same 
free  of  rent  or  charges."  Laws  of  Ark,  1858-9, 
62,  cA.  61,  sec.  8. 

And;  finally,  on  the  28th  of  March,  1871,  the 
followmg  was  enacted: 

Sec,  1.  "  Tliat  where  any  settler,  who,  onor 
before  the  eighth  day  of  March,  1870,  was  re- 
siding uid  made  improvemenlson  tlio  lands  be- 
longing or  daimed  by  the  Cairo  and  Fulton 
Railroad  Company,  or  Its  branchee,  shall  have 
the  right  to  purchase  the  same,  not  to  exceed 
one  hundred  and  sixty  acres,  under  the  legal 
suljdivision  of  said  lands,  and  including  the 
homestead  and  improvements  of  such  settler,  at 
not  exceeding  the  rate  of  $2.50  per  acre,  in 
preference  to  any  and  all  other  persons,  from 

ns  u.  s. 
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and  after  the  passage  of  this  Act,  and  for  three 
(8)  months  after  sua  land  has  been  advertised 
according  to  law." 

Sec.  2.  "  That  any  person  authorized  to  pur- 
chase land  under  the  provisions  of  section  one 
of  this  Act,  tender  to  the  authorized  agent  of 
said  Cairo  and  Fulton  Railroad  Company,  at 
the  principal  office  of  said  company,  or  at  the 
priuchnl  oflSce  of  the  branches  of  said  Cairo 
and  Fulton  Railroad  Company,  and  to  the  au- 
thorized agent  thereof,  the  amount  of  the  pur- 
chase money  of  said  land  and  demand  a  title 
therefor  or  his  preference  right  thereto  shall 
be  barred."  Laws  of  Ark.  1871,  389,  ch.  59. 

On  thelSth  of  July,  1857,  the  Commissioner 
of  the  General  Land-ulBce  certified  these  lands 
with  others  to  the  Cairo  and  Fulton  Railroad 
Company  under  its  grant,  and  on  the  IStli  of 
February,  1858,  the  company  filed  in  the  re- 
corder's offlce  of  Iinfayette  County,  which  then 
embraced  the  hinds  in  dispute,  a  list  of  all  lands 
in  thia  county  selected  and  confirmed  to  that 
company. 

Od  the  15th  of  April,  1874,  the  land  commis- 
Rloner  of  the  railroad  company  puUished  lb  the 
Arkansas  Daily  Gazette  a  notice  that  the  lands 
of  tlte  company  between  Little  Rock  and  the 
Texas  line  would  be  sold  at  the  offlce  of  the 
company  on  and  after  June  16, 1874,  reserving, 
however.mineral  lands  and  lands  throueh which 
195]  theroadran.  The  road  went  through  ue  north- 
east quarter  of  this  section.  The  Gazette  was 
a  newsu^r  published  at  Little  Rock  and  des- 
ignated by  the  Ooremor  of  the  State  fm  the 
publication  of  official  notices,  and  the  adver- 
tisement was  continued  from  the  16th  of  April 
to  the  16th  of  June,  1874.  The  notice  also  called 
on  all  actual  settlers  who  had  not  made  appli- 
cation to  purchase  to  do  so  before  the  day  of 
sale.  On  the  28th  of  July,  1874,  John  B.  Nix 
went  to  the  Innd  commissioner  of  the  company 
and  claimed  the  right  to  purchase  the  northeast 

anartcr  of  the  section  at$2.50  an  acre.  He,  at 
le  same  time,  tendered  $400  in  payment  of  the 
purchase  money  and  demanded  a  conveyance. 
The  commissioner  would  notadmit  his  light  to 
buy  and  refused  his  tender. 

On  the  14th  of  May,  1876,  the  company  sold 
and  conveyed  Uie  lands  in  dispute,  being  the 
one  hundred  and  twenty  acres,  to  Thomas  Allen, 
the  appeUce,  and  on  the  28d  of  the  same  month 
he  began  a  suit  against  Nix  to  recover  posses- 
slon. 

On  the  19th  of  June,  1878,  while  this  suit 
was  pending,  John  B.  Nix  made  application 
to  the  land  officers  of  the  United  States  as  heir 
at  law  of  Sarah  Nix,  to  purchase  the  whole 
northeast  Quarter  under  the  preemption  claim 
of  his  mother.  At  the  same  time  he  deposited 
with  the  register  of  the  land-office  $800  "to  pay 
out  his  mother's  preemption."  This  application 
was  refused. 

Upon  these  facts  the  court  below  dismissed 
the  utll,  and  this  appeal  was  taken  from  a  decree 
to  tlut  effect. 

The  claim  of  the  appellant  is;  1,  that  he  has 
a  complete  equitable  tiUe  to  the  lands  under  the 
Acts  <n  Congress  as  a  preemptor;  and,  2,  that 
If  this  ftils,  the  laws  of  the  State  nve  him  the 
right  to  pun^ase  In  preference  to  all  others,  and 
tlint  he  ftiUy  complied  with  all  the  requirements 
of  those  laws  to  complete  and  perfect  liis  r^ht 
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of  pxircbase  before  Allen  the  appellee,  got  titla 
These  will  be  considered  In  their  order. 

1.  All  the  rights  of  preemption  which  theap- 
pellant  sets  up  originated  with  his  mother,  va 
his  application  to  enter  the  lands,  made  In  1878, 
he  expressly  bases  bis  claim  on  her  original  set- 
tlement and  his  inheritance  from  her.  He  does 
not  pretend  that  he  made  a  settlement  himself 
before  the  rights  of  the  railroad  company  ac-  C1S8 
cnied.  In  fact,  he  could  not  have  made  such  a 
settlement,  becuue  he  remained  a  minor  until 
1857,  and  the  lands  were  withdrawn  from  mar- 
ket in  1858,  on  account  of  the  railroad  grant 
Onlv  persons  over  the  age  of  twenty-one  years 
could  become  preemption  settlers.  Such  fs  the 
express  provision  of  the  preemption  Act.  If 
then,  his  motlier,  hod  she  been  uive,  could  not 
have  made  a  preemption  entry  In  187B,  he  coi^d 
not. 

The  settlement  and  claim  of  Mrs.  Nix  were 
made  under  the  Act  of  September  4, 1841,  ch. 
16,  5  Stat,  at  L.,  463,  and  fa  that  statute  it  was 
expressly  provided,  sec.  10,  that  "No  person 
shall  be  entitled  to  more  tiian  one  preemptive 
right  by  virtue  of  this  Act."  When,  therefore, 
Vui.  mx,  on  the  31st  of  March,  1854.  made  her 
preemption  entry  of  the  northeast  quarter  of 
the  quarter  section  on  whldishe  setued  and  as 
to  which  she  filed  her  declaratory  statement  Ip 
1863,  she.  In  law,  abandoned  her  settlement  on 
the  other  three  quarters  of  the  quarter  section 
for  the  purposes  of  preemption  and  surren- 
dered all  the  preemption  rights  she  ever  had  In 
them.  This  IS  clearly  shown  by  the  provision 
in  section  18,  "that  before  any  person  claiming 
the  benefit  of  this  Act  shnll  be  allowed  to  enter 
such  lands"  he  shall  make  oath  "that  he  has 
never  had  the  benefit  of  any  right  of  preemption 
under  this  Act."  The  right  of  preemption  is 
the  right  to  enter  lands  at  tue  minimum  price  in 
preference  to  any  other  person,  if  all  the  re- 
quirements of  the  law  are  complied  with.  The 
prior  settiement,  declaratory  statement  and 
proof  are  not  the  preemption,  but  only  the 
means  of  securing  tlie  ri^bt  of  preemption.  By 
entering  the  forty  acres  in  1854,  Mrs.  Nix  ex- 
hausted the  one  right  of  that  kind  which  the 
law  secured  to  her,  and  she  could  not  claim 
another.  She  could  have  entered  the  whole  one 
hundred  and  sixty  acres  at  that  time  if  she 
wished  to,  and  had  the  money,  hut  such  an  en- 
tnr  would  have  required  $200,  and  she  bad  but 
fifty.  Thefifty  would  pay  forforty  acres, and 
so  she  bought  that  and  gave  up  the  rest.  The 
law  made  no  provision  for  entering  a  part  of 
the  quarter  section  at  one  time  and  saving  a 
right  to  enter  the  remainder  at  another.  The 
averment  of  the  bill,  therefore,  that  the  pay- 
ment of  the  tSO  at  the  time  of  the  entry  of  the 
forty  acres  was  intended  as  a  part  payment  of  [137 
the  whole  cannot  be  true.  The  law  permitted 
nothing  of  the  kind. 

The  evident  purpose  of  the  Act  of  March  27, 
1854,  was  to  aid  prcemptors.  It  gave  the  des- 
ignated settlers  the  right  of  preemption,  that  is 
to  say,  a  preferred  right  to  buy  the  lands  on 
whicm  they  had  settl^  under  the  preemption 
laws  atthe  ordinaiy  minimum  price.  If  a  set- 
tier  had  once  had  thebencfltof  those  laws,  this 
statute  gave  him  no  new  rights.  He  could  not 
be  a  preemptor,  because  be  could  not  take  the 
necessary  <i«th.  Consequently,  when  Mrs,  Nix, 

G77 

Digitized  by  GooqIc 


13a-139 


Bufbeub  Coubt  of  tbs  Umitsd  States. 


Oct.  Tsbx» 


<m  the  8l8t  of  March,  four  iayt  after  tlie  Act 

of  March  37  was  approTed,  made  her  pre- 
emption entry  of  the  forty  acres,  she  exhausted 
all  her  rights  under  the  Act  of  1854,  as  well  as 
those  under  the  Act  of  1841.  It  follows  that 
the  appellant  has  no  right  under  the  various 
Acts  of  Congress  which  are  relied  on. 

2.  The  Arkansas  Act  of  1855,  giving  settlers 
and  occupants  a  preference  right  of  purchasing 
tiie  lands  thereby  granted  to  the  railroad  com- 
pany at  t2.50  an  acre,  was  repealed  by  the  Act 
of  Kovember  36,  1856,  before  either  the  appel- 
lant or  his  mother  attempted  to  avail  themselves 
of  its  provisions.  The  Act  of  1856  required 
claimants  to  Hie  with  the  Auditor  of  State  cer- 
tain afHdavIts  within  three  months  after  the 
lands  were  sdccted  and  confirmed  to  the  com- 
pany, and  a  list  and  plat  thereof  filed  in  the  rc- 
coruer's  office  of  the  county  in  which  the  lands 
were  situate.  The  list  and  plat  of  these  lands 
were  filed  in  the  proper  recorder's  office  on  the 
18th  of  July,  1857.  No  affidavits,  such  as  the 
Act  required,  were  ever  filed  by  the  appellant 
or  his  mother  in  the  office  of  the  Auditor  of 
State,  and,  for  this  reason,  in  accordance  with 
the  express  provisions  of  section  4,  the  right  to 
make  sucbburchase  ceased  as  long  ago  as  tlie 
year  1857.  The  Act  of  1859  did  not  mure  to  the 
benefit  of  the  appellant  or  his  mother  for  the 
same  reason.  Tne  privileges  of  that  Act  could 
only  be  secured  by  complying  with  the  condi- 
tions prescribed  in  the  Act  oi  1856. 

This  reduces  the  claims  of  the  appellant  to 
luch  as  he  has  under  the  Act  of  1871.  That 
Act  grants  the  privilege  of  a  preference  pur- 
chaser only  to  a  "Settler  who,  on  or  before  the 
6th  of  March,  1870,  was  residing  and  mode  im- 
[138]  provcmcnton  the  lands  belonging  to  or  claimed 
by  the  •  »  *  railroad  company,"  which  he 
desired  to  buy.  This  apjwUant,  on  the  8th  of 
March,  1870,  resided  on  the  northeast  quarter  of 
the  quarter  section.  That  land  the  company 
neither  owned  nor  claimed.  It  was  entered  ana 
paid  for  by  Mrs.  Nix  in  1854,  and  she  deeded  it 
to  die  appellant  in  1858.  His  title  to  that  part 
<^  the  quarter  section  Is  not  disputed,  and  bis 
raidenfe  has  always  been  there.  He  eiUtioaied 
parts  of  tlie  other  quarters  of  the  quarter  on  the 
8th  of  ]^Iarch.  1870,  but  he  did  not  reside  upon 
them  or  either  of  tliem.  Under  the  circum- 
stances, his  residence  was,  in  law,  confined  to 
the  land  he  owned.  Seeing  this  clifflculty,  he 
applied  for  the  purchase  of  the  whole  quarter 
section,  basing  his  claim  apparently  on  the  orig- 
inal settlement  and  declaratory  statement  of  his 
mother  for  the  preemption  of  that  tract.  In 
this  way  ho  souslit  to  connect  his  residence  upon 
the  N.  £.  i  with  his  occupation  of  the  other 
qunrtcra.  That  he  cannot  do,  as  by  the  entry 
of  the  N.  G.  k  bis  mother  separated  her  resi- 
dence from  the  rest  of  the  quarter  section,  and 
he  has  done  nothing  since  to  change  that  con- 
dition of  thin^ .  It  follows  that  the  appellant 
Is  not  entitled  to  the  privileges  of  the  Act  of 
1871,  and  iiis  claim,  both  imder  the  Acts  of 
Congress  and  those  of  the  State,  has  failed. 
This  makes  it  unnecessary  to  consider  whether 
the  Act  of  1871  is  constitutional.  Good  or  had. 
It  is  of  DO  use  to  him.  The  same  is  true  of  the 
didm  that  the  company  has  no  title  because,  at 
the  Ume  Uie  grant  was  made,  the  land  in  ques- 
tion WAS  occupied  by  Mn.  Nix  as  a  preemptor. 
The  appellant  can  recover  only  on  the  strength 
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of  his  own  title.  If  he  has  no  title,  it  la  a  mat* 
ter  of  no  importance  how  weak  that  of  his  ad- 
versary may  he. 
Decree  a^rmed. 

Tnieoopy.  Test:  _  _ 

Jameg  H.  McKenner,  Clerk,  Sup.  Court,  U.  8. 


ADAMS  COUNTY,  Fiff.  in  Err., 
e. 

BURLINGTON  AND  MISSOURI  RIVER 
RAILROAD  COMPANY  et  al. 

<8ee  S.  C,  Reporter's  ed.,  ua-129.) 

BevievD  of  »taU  judgment. 

Thia  court  has  no  Jurisdiction  to  review  a  decree 
of  a  State  Court  lu  which  tliere  was.  In  fact,  oo  do- 
clsion  aeraiust  «aj  right,  title,  prlrllege  or  Immuni- 
ty claimed  under  the  Conttitirtion  or  laws  of  the 
untted  States:  and  wliero  the  decree  rests  alone  on 
the  defense  of  estoppel,  which  was  brond  enouffh 
to  control  the  rights  of  the  parties  without  dlBposlng 
of  tlie  federal  Question  whloh  was  attempted  to  be 
raised. 

[No.  88J 

Argwd  Oct.  tt,  tS,  ISS4-  Decided  Nos.  S,  1884- 

F ERROR  to  the  Supreme  Court  of  the  State 
of  Iowa. 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Mean.  Geo.  O.  Wright  and  F.  M.  DatIb* 
for  plaintiff  in  error. 

MeMTt.  J.  H.  WUson*  T.  M.  Stuart  and 
S.  SheUaiMTger,  for  dcfendanU  in  error. 

Mr.  C%i«/"/wWc6  W»lte  dt^livercd  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity,  bi  ouglit  by  Adams 
County,  Iowa,  the  plaintiff  in  error,  on  the  23d 
of  December,  1860,  against  tiic  liuiliugtonmid 
Missouri  River  liailrood  Company,  in  u  Slate 
Court  of  Iowa,  to  quiet  its  title  to  sixty-six  forty 
acre  lots  of  land.  The  County  asserts  title  un- 
der the  Swamp  Land  Act  of  September  28, 
1860,  9  Stat,  at  L.,  519,  ch.  84,  and  the  Rail- 
road Company  imder  the  Iowa  Land  Grant  Act 
of  May  10,  1656.  11  Stat,  at  L.,  9,  ch.  28.  The 
Company  in  its  answer,  denied  the  title  of  the 
County,  on  the  ground  that  the  lands  were  not 
swamp  lands  within  the  meaning  of  the  Swamp 
Land  Act,  and  took  issue  on  every  material 
averment  of  fact  in  the  bill  to  support  a  title 
under  that  Act.  It  then  s^  up  Its  own  title  un- 
der the  Land  Grant  Act. 

The  petition  averred  a  selection  of  the  lands 
in  dispute,  as  swamp  lands,  by  Walter  Trip- 
pett,  County  Surveyor  of  the  Coimty;  under 
the  authority  of  the  Secretaiy  of  the  Interior 
and  Commissioner  of  the  General  Land-Office, 
as  well  as  the  Governor  and  Legislature  of 
Iowa,  and  the  report  thereof,  In  due  form,  to 
the  Commissioner  of  the  General  Land-Office 
on  the  30th  of  September,  1854.  On  account  of 
this  selection  and  report,  it  was  claimed  that 
the  right  of  the  Slate  to  a  patent  for  the  lands 


NoTs.-n/urtedlc(fon  ofU.B.  Bupreme  Court  irtan 
fedcrai  muttitm  arieet,  or  where  it  drawn  <n  queaUom 
gtatutce,  treaiu  or  CmwtttvUon  of  V.  S.  See  note  t<k 
Matthews  V.  Zane.  8  U.  B.  (4  Cranch),  883;  noU  ta 
HarUn  v.  Hunter,  U  U.  8.  (1  Wheat.),  aW;  and  lutm 
to  WUliauu  v.  Horris,  2S  U.  8.  (U  Wheat.).  U7. 
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•elected  wu  perfected  br  the  Act  of  Uarcb  8. 
1857,  ch.  117.  11  Stat,  at  L.,351.  The  Ball- 
zoad  CoiDpany  filed  an  answer  tn  the  nature  of 
a  cross-bill  asking  for  affirmative  relief  on  the 
following  facts: 

"Petitioner  further  states  that  on  the  25th 
day  of  October,  1861,  the  claim  or  right  of  said 
plaintiff  to  said  Lbdos  under  wid  by  virtue  of 
■aid  pietoided  sdecUon  of  said  Trlppet  was 
ralnnitted  to  the  Commissioner  of  the  General 
Laud-Office  for  final  adludication,  and  defend- 
ant appeared  before  said  Commissioner  and  re- 
sisted the  claims  of  said  plaintlS  to  said  lands 
and  asserted  its  rights  thereto  as  lands  granted 
to  the  State  of  Iowa  for  railroad  purposes,  and 
said  Commissioner,  after  full  and  careful  ex- 
amination  of  plaintiff's  claim,  rejected  the 
same  as  fraudulent  and  unfounded,  and  after- 
wards, on  the  25th  of  October,  1863,  said  Com- 
missioner certified  and  conveyed  said  lauds  to 
the  State  of  Iowa  for  railroad  purposes,  under 
and  in  pursuance  of  Act  of  Congress  of  date  of 
May  15,  1850   •  »   •  and  that  on  the — -— 

day  of  the  said  State  certified  and 

conveyed  the  same  to  defendant  in  pursuance 
of  the  said  Act  of  the  Legislature  of  the  said 

Stateof dateof  ,1856.  •    •  • 

Defendant  here  avers  the  fact  to  be  that  the 
§aHd  pluntiff,  well  knowing  that  her  claims  to 
■aid  lands  were  fraudulent  and  unfounded,  did, 
upon  the  said  decision  of  the  said  Commissioner 
against  her,  voluntarily  abandon  all  claim, 
ngfat  or  interest  in  said  lands,  and  has,  since  the 
date  of  sudi  decision  and  up  to  the  time  ot  the 
commencement  of  this  suit,  recognized  and 
treated  defendant  as  the  owner  of  said  lands; 
that  the  said  County  of  Adams,  since  the  35th 
day  of  October,  1861,  has,  by  numerous  and 
repeated  acts,  not  only  abandoned  all  claims  to 
sud  lands,  but  has  recognized,  treated  and  ac- 
knowledged the  same  to  belong  to  defendant; 
[125]  that  Biuce  the  date  of  said  decision  said  County 
lias  regularly  each  year,  up  to  and  including 
the  year  1871,  listed  and  assessed  said  lands  as 
the  land  of  the  defendant  and  ha^  since  the 
dMe  aforesaid,  regularly  levied  and  collected 
taxes  thereon  from  defendant. 

That  the  taxes  thus  levied  and  collected  on 
said  lands  from  defendant  since  the  25th  day  of 
October,  1861,  would,  with  the  lec^  interest 
thereon,  amount  to  about  $10,000.  That,  prior 
to  the  26tih  of  October,  1861,  the  County  had 
assumed  to  omtract  portions  of  said  land  to 
certain  indivlduala  under  the  preemption  laws, 
and  some  of  said  preemptors  bad  taken  posses- 
sion of  SfUd  land  and  made  valuable  improve- 
ments thereon.but  that  plaintiff,  after  that  date, 
ceased  to  take  any  further  notice  or  control  of 
said  land,  or  attempt  In  any  manner  to  fulfill 
their  said  agreement  with  said  preemptors:  and 
relying  upon  their  title  to  s^d  lands  and  hav- 
ing every  reason  to  believe,  from  the  acts  and 
conduct  of  the  plaintilf,  that  she  had  acqui- 
esced In  the  decision  of  said  Commissioner ,and 
abuidoned  all  elaim  to  said  lands,  defendant 
contracted  with  said  preemptors  and,  with  the 
knowledge  of  the  plaintiff  and  without  any  ob- 
jections being  made  by  said  plaintiff,  dcfeod- 
ont  sold  ana  conveyed  by  warranty  deed  par- 
cels of  said  land  aforesaid;  and  defendant, 
afterwards  and  before  the  commencement  of 
this  cui^  toU  and  conveyed  by  warranty  deed 
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these  portions  of  said  land  to  different  persons, 
many  of  whom  are  now  and  for  the  last  six 
years  have  been  in  the  actual  possession  of  the 
same  and  have  made  valuable  improvements 
thereon. 

That  on  the  17th  day  of  June,  1869,  the  said 
plaintiff,  for  the  purpose  of  inducing  defendant 
to  bring  said  lands  into  marlut,  m^e  and  en- 
tered into  a  written  contract,  whereby  she  ex- 
pressly recognized  defendant'sownendiipof  said 
lands,  and  agreed,  in  consideration  of  defetid- 
ant's  bringing  said  lands  into  market  and  sell- 
ing the  same  to  settlers,  to  remit  a  portion  of 
the  taxes  that  she  had  levied  thereon,  and  de- 
fendant then  and  there  paid  to  said  County  the 
sum  of  $10,000  as  taxes  on  certain  lands,  in* 
eluding  the  land  in  controversy." 

The  pmyer  was,  "  Hiat  plaintiff's  bill  may 
be  dismissed  and  that  defendant  have  and  ob- 
tain a  decree  and  judgment  quieting  their  title 
to  said  lands,  and  for  costs  oi  this  case; "  and, 
if  the  title  of  the  defendant  was  not  sustained,  [126] 
that  there  might  be  a  judgment  In  favor  of  the 
defendant  and  against  the  County  for  the  taxes 
that  have  been  paid  on  the  land. 

Under  these  pleadings  testimony  was  taken, 
and  the  cause  heard  In  the  court  of  or^ioal  ju> 
risdictlon,  where,  on  theSthof  Slav,  1978,  aue- 
cree  was  rendered  dismissing  the  plaintiff's  bill, 
and  "Finding  that  the  allegations  of  defendant's 
cross-bill  are  true,  and  that  the  defendant  is  en- 
titled to  the  relief  prayed  for;  that  the  lands  In 
controvewy  •  •  •  were  duly  certified  to 
the  defendant  as  land  Inuring  to  It,  as  alleged 
in  the  croiis-bill;  that  the  defendant  became 
thereby  the  legal  owner  of  said  lands,  aa  alleged 
in  the  cross-bill;  and  that  plaintiff  has,  since 
1863,  recognized  and  treated  said  defendant  as 
the  owner  of  said  land,  as  alleged  in  said  cross- 
bill ;  and  plaintiff  is  now,  by  such  nets  and  con- 
duct, estopped  from  claiming  the  same  or  deny- 
ing the  defendant's  title  thereto."  Upon  this 
finding,  the  decree  established  the  title  of  the 
Company  and  quieted  it  as  against  the  claim  of 
the  County. 

From  this  decree  an  appeal  was  taken  to  the 
Supreme  Court  of  the  State,  where,  on  the  24th 
of  October,  1879,  it  was  aillrmed.  Tliereupon 
the  County  presented  to  the  Gh^f  Justice  of  the 
Supreme  Court  a  petiliou  for  the  allownnce  of 
a  writ  of  error  to  this  court.  In  tlii-s  petition  it 
was  stated  that  "In  the  pleadings,  record,  judg* 
ment  and  decree  •  »  »  thei-e  was  drawn  In 
question  the  rights"  of  the  County  under  the 
Swamp  Land  Act  and  the  Act  of  March  3,  1857, 
as  well  as  the  construction  of  the  Acts  making 
the  railroad  grant,  and  that  the  decision  was 
against  the  right  claimed  by  the  County.  In 
his  certificate  of  the  allowance  of  the  writ,  the 
Chitfjvttiee  stated  that  hefound  from  tlie  rec- 
ord that  the  facts  stated  in  the  petition  are  true. 

The  case  was  several  times  considered  by  the 
Supreme  Court  before  the  final  judgment  of  af- 
firmance was  rendered,  and  tne  record  con- 
tains four  opinions,  filed  at  different  times  In 
the  course  of  the  proceeding,  from  which  it  ap- 
pears, in  the  most  positive  manner,  that  the  de- 
cision of  the  cause  In  favor  of  the  Compcnv 
was  placed  entirely  on  the  ground  of  estoppel, 
as  set  up  in  the  cross-bill.  The  original  title  of 
the  Cotmty  is  uowhere,  in  any  uue  (pinions, 
disputed  or  denied. 
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proper  officers,  nor  recognized  by  any  (Icnartinent 
of  ffovemment  Is  not  evidence  to  snstalo  toe  title. 

S.  The  same  evidence  nbich  w<  i:lJ  have  been  re- 
-qiiired  In  the  Lnnd-OOice  Is  necessary  in  a  court  of 
equity  to  entablisb  the  plaintiff's  claim  to  swamp 
and  overflowed  lands. 

a.  Errors  assiKDod  upon  the  record,  rolatlng  to 
matters  of  pleaoinir  and  practice  under  tbo  laws  of 
the  Btate,  Inrolve  no  federal  question. 

[No.  67.] 

Argued  Oct.  SI,  2884.  Decided  Ifov,  10, 1884, 

F ERROR  to  tie  Supreme  Court  of  the  State 
of  Iowa. 

The  history  and  facts  of  the  case  fully  appear 
Id  the  oploion  of  the  courL 

Mr.  Galuaha  Parsons,  for  plaintiff  in 
«rror. 

Mr.  E.  S.  Bailey,  for  defendant  in  error. 

Mr.  Juttice  Matthews  delivci-ed  the  opinioa 
of  tlie  court: 

The  plaintiff  is  error  was  the  plaintiff  below 
and  commenced  this  suit  in  equity  in  the  Dis- 
trict Court  of  Bueoa  Vista  County,  in  the  State 
of  Iowa,  for  the  purpose  of  establishing  its 

Suitable  title  in  fee  simple  to  five  hundred  and 
ty-three  forty  acre  tracts  of  land,  lying  within 
its  limits,  and  seeking  a  conveyance  of  the  legal 
title  thereto,  held  by  the  defendant. 

It  waa  claimed  that  the  lands  in  question 
were  granted  by  the  Swamo  Lwid  Act  of  Sep- 
tember 28,  1850, 9  Stat,  at  L.,  510,  to  the  Stote 
of  Iowa;  all  such  lands  having  been  granted  by 
the  State  by  an  Act  passed  January  18, 1863,  to 
tlie  counties  respectively  Id  which  the  some 
were  situated. 

The  bill  of  complaiot  farther  alleges  as  fol- 
lows: 

"V.  Thnt  each  and  every  parcel  of  said  lands 
was  of  the  description  spt'cifled  in  said  Act  of 
Congress  at  the  date  of  tlie  passage  thereof;  thnt 
afterwards,  to  wit:  in  the  year  1859,  the  plain^ 
iff  caused  a  list  of  said  lands  to  be  made  in 
le^  subdivisions  in  all  respects  in  accordance 
wiUi  the  requirements  of  the  said  Act  of  Con- 
gress and  the  rules  and  regulatioiu  of  the  Gen- 
«ral  Land-Office  of  the  XJnited  States;  that  the 
said  list,  with  the  proper  proof  thereunto  at- 
tached, was  duly  filed  in  the  office  of  the  Sec- 
retary of  State  of  the  Slate  of  Iowa  on  or  about 
the  first  day  of  January,  18C0.  and  was  there- 
after dulv  recorded  in  the  oflice  of  the  Reg- 
ister of  ihc  State  Land-Office,  and  thereafter 
filed  in  the  oflice  of  the  Surveyor- General  of 
the  United  States  for  the  State  of  Iowa,  and 
thereafter,  to  wit:  in  the  month  of  Jauuair, 
1860.  the^same  was  duly  filed  in  the  office  of  the 
ConiDiis.sjoDerof  the  Gencntl  Lat;d-Officeof  the 
United  States,  where  it  has  ever  since  remained 
on  Gle. 

VI.  That,  from  time  to  time,  since  the  filing 
of  snid  list  in  said  last  mentioned  office,  tlie 
plaintiff  has  applied  to  the  said  Commissiouer 
of  the  General  Land-Office  to  examine  and  pass 
upon  the  sufficiency  thereof  and  to  allow  the 
same;  that,  prior  to  the  7th  day  of  July,  1875,  it 
'3  was  wholly  unable  to  obtain  any  hearing  or  de- 
cision thereon;  that  the  defendant,  by  its  agents 
and  attorneys,  appeared  before  said  commis- 
sioner and  resistM  said  application,  and  the 
•aid  refusal  to  take  up  ana  examine  said  list 
waa  wholly  by  reason  of  defendant's  resistance 
flwreto  ana  its  claim  to  said  lands.  That,  upon 
the  day  last  aforeeaid  the  said  commissioner  de- 
US  v.  &  U.  8.,  Book  88. 


cided  to  allow  plaintiff's  said  list;  that  defend- 
ant am)ealed  from  said  decision  to  the  Secre- 
tary 01  the  Interior,  who,  upon  the  30th  day  of 
August,  1876,  reversed  the  decision  of  said  com- 
missioner, and  dii-ected  him  to  take  no  further 
proceedings  upon  plaintiff's  application  for  the 
examination  and  allowance  of  said  list. 

VII.  Plaintiff  further  says  that  upon  the  5th 
day  of  July,  1871,  the  Governor  of  the  State  of 
Iowa,  without  being  in  any  way  authorized  so 
to  do,  issued  to  the  defendant  a  patent  for  a 
part  of  said  lands,  which  said  patent  Is  now  of 
record  In  the  office  of  the  Register  of  Uie  Land- 
Office  of  the  said  State,  at  page  two  hundred 
and  fifty-two  of  record  'A,  SfisceUaneous  Con- 
veyances.' That  on  the  10th  day  of  August, 
of  said  year,  he  issued  a  patent  to  said  defend- 
ant for  all  the  remaining  Inndsaforesaid,  which 
is  recorded  in  the  book  aforesaid  at  page  two 
hundred  and  eighty-three.  That  both  irf  said 
patents  are  recorded  in  the  office  of  the  Re- 
corder ot  Deeds  for  said  County  of  Buena  Vis- 
ta. That  said  patents  are  a  cloud  upon  the 
title  of  the  plaintiff  and  wholly  prevent  itfrom 


dispute  in  itself  and  denied  the  plaintiff's  equi- 
table title  and  the  material  facts  upon  which  it 
was  based. 

The  defendant's  title  was  derived  through  a 
grant  made  by  an  Act  of  Congress,  passed  Sfay 
15,  1856,  to  the  State  of  Iowa,  to  aid  ia  the  con- 
struction of  certain  railroads,  which  waa  ac- 
cepted by  the  State  and  by  it  manled  to  a  Com- 
rany  whose  line  was  located  through  Buena 
Vista  County,  whereby  the  limits  of  the  grant 
were  determined  so  as  to  embrace  the  lands  de* 
scril>ed  in  the  plainliil's  petition.  Thereafter, 
on  February  2S,  1858,  tlie  same  were  certified 
by  the  Secretary  of  the  lulerior  to  the  State  as 
inuring  to  it  under  said  grant,  and  were  ac- 
cepted by  it  and  passed  by  subsequent  legisla- 
tive grants  from  the  State  to  tlic  defendant  in  [108] 
error,  to  whom  patents  for  Uie  land  were  issued 
in  the  name  of  uie  State  by  the  Governor.  It  Is 
not  denied,  however,  Uiat,  if  the  lands  in  con- 
troversy passed  by  Uie  swamp  land  grout  of 
1850,  they  were  excepted  out  of  the  subsequent 
railroad  grant,  whicui  is  Uie  foundaUon  ca  Uie 
defendant's  title. 

The  terms  of  the  Act  of  Congress  of  Septem< 
ber  28, 1650,  granted  to  the  several  States  wiUiIn 
which  Uiey  were  situated  "  The  whole  ot  those 
swamp  and  overflowed  lands,  made  thereby 
unlit  for  cultivation  which  shall  remain  unso^ 
at  the  passage  of  this  Act."  It  was  thereby  made 
the  duty  of  the  Secretary  of  the  Interior,  as  soon 
as  practicable  after  the  passage  of  the  Act,  to 
make  out  an  accurate  list  and  plats  of  the  lands 
described  asaforesaid,  and  transmit  thesame  to 
the  Governor  of  the  State  and,  at  his  request,  to 
issue  a  patent  to  the  State  Uierefor ;  but  "  In 
making  out  a  list  and  plat  of  the  land  aforesaid, 
all  tcgc^  subdivisions,  the  greater  [>art  of  which 
is  wet  and  unfit  for  cultivation,  shall  be  included 
in  said  list  and  plats  ;  but  when  the  greater  part 
of  a  subdivision  is  not  of  that  character,  the 
whole  of  it  shall  be  excluded  therefrom."  The 
legal  subdivisions  contemplated  by  the  law  were 
f ortv  acre  tracts. 

The  first  instructions  issued  1^  Uie  Commis- 
sioner of  the  General  Land-Oflue,  on  Novem- 
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ber  SI,  1860.  In  execution  of  this  Act,  directed 
the  Snrr^coB-Gflnenl  to  make  out  llats  of  the 
lands  In  each  State  falling  within  the  descrii^- 
tion  of  the  grant,  based  upon  the  notes  of  sor- 
vejB  in  thdr  offices,  provided  the  authorities  of 
the  States  were  willing  to  adopt  them  ;  "  If  not 
and  those  authorities  furnish  you  satisfactory 
evidence  that  any  lands  are  of  the  character  em- 
braced by  the  grant,  you  will  so  report  them." 
Provision  was  made  for  surveys  to  be  made  to 
determine  the  boundaries  of  the  swamp  or  over- 
flowed lands,  wbers  the  state  withorides  con- 
cluded to  have  than  made,  and  it  was  added, 
that  "The  affidavits  of  the  county  surveyor  and 
other  respectable  persons,  that  thev  understand 
and  have  exarained  the  lines,  and  that  the  lands 
bounded  by  lines  thus  examined,  and  partic- 
ularly designat«l  in  the  affidavit,  are  of  the 
character  embraced  by  the  law,  should  be  suffi- 
cient. The  line  or  boundary  of  the  overflow  that 

[169]  renders  the  land  unfit  for  regular  ciUtivation 
may  be  adopted  as  that  which  regulates  the 
grant."  The  lists  were  to  be  made  out  on  forms 
prescribed  for  that  purpose  and  transmitted  to 
the  department;  the  lands  selected  reserved  from 
sale,  and  the  selections,  when  approved  by  the 
Secretary  of  the  Interior,  were  directed  to  be  en- 
tered by  the  register  as  granted  to  the  State. 

The  State  of  Iowa  adopted  the  alternative  of 
making  Its  own  designations  of  lauds,  claimed 
by  it  as  corresponding  to  the  description  of  the 
grant,  and  passed,  at  different  times,  laws  di- 
recting by  whom  they  should  be  made.  A  stat- 
ute oflSoS  required  a  full  and  complete  return 
of  the  examination  and  survey  of  ibc  swamp 
and  overflowed  lands,  when  completed  by  the 
county  surveyor  or  other  person  appointed  for 
that  purpose,  to  be  forwarded  to  the  Secretary 
of  State,  wlune  duty  it  was  to  report  the  same 
to  the  Surveyor-General. 

A  subsequent  statute,  passed  January  25, 
1855,  autliorized  the  Governor  to  adopt  such 
measures  as  to  him  might  seem  expetlient  to 
provide  for  the  8electi<»i  of  the  swamp  lands  of 
the  State,  and  to  secure  the  title  thereto.  The 
Governor  accordingly  issued  circulars,  one  in 
iSSS  and  one  In  1B5S,  to  the  County  Judge  of 
the  several  counties,  requesting  the  selection  to 
be  made  in  his  county  by  the  county  surveyor 
or  other  agent,  the  lists  thereof  to  be  forwarded 
to  the  Surveyor-General  or  to  the  Secretary  of 
State  of  Iowa,  to  be  by  him  forwarded  to  the 
proper  department  for  recognition  and  ap- 
proval, Tb»  Act  of  January  18.  1858,  was 
carried  hito  the  Bevlsed  Statutes  of  the  State  ot 
I860,  as  follows: 

"  Section  V37.  In  all  those  counties  where  the 
county  siurveyor  has  made  no  examinations  and 
reports  of  the  swamp  lands  within  his  county, 
in  compliance  with  the  instructions  from  the 
Governor,  the  county  court  shall,  at  the  next 
regular  t^m  thereof,  after  the  taking  effect  of 
this  Act,  appoint  some  competent  pmon,  who 
sliall,  as  soon  as  may  be  thereafter,  after  having 
been  duly  sworn  for  that  purpose,  proceed  to 
exiimine  said  lands  and  make  due  report  and 
pints,  upon  which  the  topography  of  the  coun- 
try sbaU  be  carefully  noted,  and  the  places 
where  drains  or  levees  ought  to  be  made  marked 
on  said  l^ts,  to  the  ooonty  courts  respectively, 

[170]  which  courts  shall  tnuumit  to  the  proper  offi- 
cers lists  of  all  said  swamp  landsln  each  of  the 
oountics.  In  atder  to  pmnire  the  proper  recog- 
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nlticHi  of  the  same  on  the  part  of  the  United 
States,  which  Ustt,  aftwattBcknowtedgmentof 
the  same  by  the  General  Government,  shall  be 
recorded  in  a  well  bound  book  provided  for  tbu 
purpose  and  filed  among  the  records  of  the 
county  court." 

On  the  trial  of  the  cause,  in  the  District 
Court  of  Buena  Yists  County,  the  plaintiff  of- 
fered in  evidence  a  jMpet,  claimed  to  be  a  cer- 
tified copy  of  plaintiff's  list  of  swamp  land  seleo* 
tions  and  accompanying  proofs  It  was  beaded, 
"  A  List  of  the  Swamp  and  Overflowed  Landt 
Situated  In  the  County  of  Buena  Vista  and 
State  of  Iowa."  Then  followed  a  list  contain- 
ing a  description,  amongo&ers  of  all  the  lands 
described  in  the  plaintiff's  original  petition  or 
complaint.  To  this  were  annexed  affidavits  by 
George  B.  Ringhmd,  W.  H.  Halt  and  Zach- 
arioh  Tucker,  stating  that,  having  been  ^ 
pointed  by  the  County  Judge  of  Buena  VIsU 
County  to  select  the  swamp  and  overflowed 
lands  in  said  County,  "Do  solemnly  swear  thai 
we  undei-stand  and  have  examined  the  lines 
bounding  each  of  the  tracts  of  land  particularly 
desfguated  iu  the  foregoing  list;  and  we  do  fur- 
ther solemnly  swear  that  the  greater  part  of 
each  and  every  forty  acre  tract  or  smallest  l^al 
subdivision  therdn  named  is  swamp  and  over- 
flowed  loud,  and  of  the  character  embraced  In 
the  Act  of  Congress  approved  the  Sdtfa  day  oi 
September,  1860."  And  then  appeared  the  fol- 
lowing: 

**  State  of  Iowa,  ) 
Biaek  Hawk  County ,  J 

I,  J.  W.  Tucker,  late  County  Judge  of 
Buena  Vista  County,  in  the  Stete  of  Iowa,  do 
solemnly  swear  that  George  S.  Rlngland,  Zach- 
ariah  Tucker  and  W.  H.  Halt  were  duly  ap- 
pointed by  me  while  County  Judge  of  said 
County  of  said  Buena  Vista  as  agente  to  select 
the  swamp  and  overflowed  lands  in  Buena  Vlets 
Countv  aforesaid,  and  that  the  agents  aforesaid 
are  reliable  and  responsible  men:  and  I  do  fur- 
ther swear  that  the  within  is  the  original  re- 
port of  said  agents,  and  that  the  correctness  of 
the  report  has  been  sworn  to  the  said  agents, 
as  will  more  fully  appear  by  the  affidavite  here- 
to attached;  the  reason  that  I  do  not  certify  [I7i] 
said  report  is  that  since  employing  said  agents 
I  have  removed  from  said  Coiinty  of  Buena 
Vista  to  the  County  of  Black  Hawk,  in  said 
State;  so  help  me  God.       J.  W.  Tucker." 

"  Sworn  to  and  subscribed  before  me  this 
SOtfa  day  of  December,  A.  D.  1869.  Witues^ 
J.  B.  Severance,  clerk  of  the  District  Conn  of 
Black  Hawk  County,  Iowa,  and  Ae  seal  of 
said  court  affixed,  this  26th  day  of  December, 
A.  D.  1850,  in  said  county  and  State. 

[L.  8.]   - 

"  State  ot  lovra.  State  Land-Office. 

I  hereby  certify  that  the  foregoing  report 
of  the  swamp  land  selections  In  Buena  Vista 
Coun^  is  recorded  in  this  office  In  book  'B,' 
pages  one  hundred  and  ninety-three  to  two  hun- 
dred and  twenty-eight,  inclusive. 

J.  B.  Miller,  Beffttter." 

The  Introduction  of  this  paper  as  evidence 
was  objected  to  by  the  defendant  below  on  the 
several  grounds  that  the  persons  appearing  to 
have  made  the  aelecUons  bad  not  been  arooint- 
ed  by  the  County  Court  of  Buena  Vista  Coon- 

a;  Uiat  Oiere  were  no  plats  accranpanylng  It; 
at  there  was  no  evidence  of  the  ^ipeintment 
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of  the  persons  clalmliig  to  have  ezamlDod  ttie 
lands;  uiat  the  affidavit  of  J.  W.  Tucker  Is  not 
▼erifled  and  ia  not  competent  erideuce  of  the 
facts  It  recites;  that  it  u  not  shown  the  said 
selections  were  ever  filed  in  the  proper  offices 
or  were  ever  apiwoved  hj  any  officer  of  the 
State  of  Iowa  or  of  the  United  States. 

The  iMper,  however,  notwithstanding  these 
ohjecUons,  was  received  in  evidence;  out  no 
other  proof  wus  oftered  by  the  plaintiff  that  the 
lands  in  controversy  were  in  fact  swamp  or 
overflowed  lands,  so  as  to  Iw  unfit  tor  cultiva- 
tion within  the  descriptioD  of  the  Act  of  Con- 
gress of  September  28, 1860,  at  the  date  of  its 
passage. 

The  district  court  rendered  a  Judgment  In 
fovor  of  the  plaintiffs,  and  the  whole  case,  up- 
on the  evidence,  reduced  to  writing  and  em- 
bodied in  tlw  record,  was  taken  by  appeal  to 
tiie  Supreme  Court  of  the  State. 

That  court  reversed  the  judgment  of  the  dl»- 
...  trlcl  court,  on  the  ground  that  the  list  of  lands 
l*"»J  on  which  it  was  meed  was  improperly  admit- 
ted in  evidence,  and  rendered  a  Jiuument  in 
favor  of  the  defendant,  dismissing  the  plaint- 
iff's petition. 

To  reverse  that  judgment,  the  present  writ 
of  error  is  prosecuted. 

The  grounds  on  which  the  Supreme  Court  of 
Iowa  proceeded  are  stated  in  its  opinion,  re- 
ported in  59  Iowa,  107.  aa  follows: 

"  We  think  the  evidence  incompetent  upon 
■ereral  grounds.  Section  929  of  the  rcvidon 
requires  that  the  agent  ahall  be  appointed  by 
the  county  court  at  a  regular  term  thereof. 
The  proper  evidence  of  the  appointment  is  the 

E reduction  of  the  record  (rf  the  county  court. 
F  no  record  was  made  or  it  has  been  lost,  the 
written  appointment  of  the  agent  should  be  pro- 
duced. If  that  is  not  available  and  parol  evi- 
dence of  the  fact  is  proper,  the  evidence  should 
be  the  testimony  of  witnesses  subject  to  croRS-ex- 
aminatlon,  and  not  the  mere  «2>  parte  affidavit 
of  the  person  making  the  appointment.  This 
section  does  not  provide  that  the  lists  so  made 
shall  be  evidence  of  any  tact.  They  are  au- 
thorized to  be  made  mdrdy  for  the  purpose  ot 
procuring  the  proper  reoog^nitlon  of  tiie  same 
on  the  part  of  the  United  States,  and  are  in  the 
nature  of  a  dalm  or  demand.  The  lists  are  re- 
quired to  be  transmitted  by  the  county  court 
to  the  proper  officers  for  approval.  The  regu- 
lations and  Instructions  of  the  department  show 
that  this  person  is  the  Surveyor-a«Deral.  There 
ii  no  proof  that  the  list  in  question  was  ever 
transmitted  to  the  Surveyor-Qeneral  or  that  he 
-  ever  lud  any  opportunity  of  passing  upon  it. 
It  is  not  shown  that  this  list  ever  came  into  the 
possession  of  the  Commissioner  of  the  General 
Land-Office  or  of  the  Secretary  of  the  Interior, 
or  that  its  correctness  or  validity  was  at  any 
time  recognized  by  any  department  of  the  gov- 
ernment It  Is  true  the  Surveyor-General,  un- 
der instructions  from  the  department  of  the  gov- 
ernment, submitted  forms  of  proof;  but  his  In* 
[17S1  structioos  required  that  theproofs  made  should 
be  transmitted  to  his  office  for  approval  and  to 
aid  him  in  making  up  the  lists  of  lands  em- 
braced in  the  grant,  which  is  not  shown  by  the 
evidence  to  have  been  done.  So  far  as  the  evi- 
dence shows,  the  list  constitutes  no  more  than 
the  claim  of  Buena  Vista  County,  which  has 
nerer  been  recognized,  ai^HOved  or  allowed  by 
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any  dnwrtment  of  tiie  government.  That  it  Ii 
ezceeduigly  inaccurate  and  unreUable,  is  evi- 
denced t^*  the  fact  that,  while  It  embraces  661 
tracts,  the  defendant  established  affirmatively 
and  satisfactorily  that  398  of  them  were  high 
and  dry,  and  fit  for  cultivation." 

In  onpoeltion  to  this  conclusion,  it  is  now 
claimed  >f  the  plaintiff  in  error  that  the  list  of 
lands  in  question  was  not  (mly  erroneously  ruled 
out  as  incompetent  evidence,  bat  that  it  ough* 
to  have  been  accepted  as  sufficient  and  conclu- 
sive proof  that  the  lands  embraced  in  it  were 
within  the  grant  of  swamp  and  overfiowed 
lands,  thus  establlsUng  the  title  <tf  the  plaintiff 
In  error. 

This  pn^KwItion  is  supposed  to  be  supported 
by  facts  connected  with  the  history  of  uiis  list, 
and  the  mode  In  which  it  has  heea  dealt  with 
by  the  state  authorities,  the  General  Land-Of- 
fice, and  the  representatives  of  the  defendant  in 
error,  whereby  it  Is  allied  an  estoppel  has 
arisen  against  the  last  named  to  deny  the  lenl 
effect  claimed  for  It  Tluse&ctB  appear  In  raft- 
cial  correspondence  and  document  which  were 
admitted  in  evidence,  showing  the  various  ef- 
forts made  on  behalf  of  the  County  to  obtain 
a  recognition  of  its  didm  by  the  Interior  De- 
partment and  the  decisions  of  that  department 
whidi  resulted  In  their  failure. 

It  thus  appears  that  a  list  of  selections  for 
Buena  Ylsta  Coun^  was  delivered  to  the  Sur- 
veyor-General, but  not  filed  by  him  in  the  Gen- 
eral Land-Office,  but  was  rejected  because  the 
lands  were  not  both  swamp  and  overflowed, 
the  Commissioner  of  the  Public  Lands  having 
issued  instructions  that  no  lands  came  within 
the  grant  except  such  as  were  both  swamp  and 
oveifiowed.  This  ruling  of  the  commissioner, 
however,  was  reversed  oy  the  Secretanr,  Sep- 
tember 16,  1660.  The  Bnena  ^^ata  fiat  re- 
mained in  the  crfBce  of  the  Somfyor^teneral, 
wiUiout  further  action  tiiereon,  until  that  of-  Ll7«] 
flee,  in  1866,  was  abolished,  when,  with  all 
other  lists  remaining  there,  it  was  removed  to 
the  General  Land-Office.  In  1869  an  applica- 
tion was  made  by  an  agent  of  the  State,  to  the 
Conmdssioner  at  the  Land-Office,  to  confirm 
the  selections  according  to  this  list,  which  ap- 
plication was  rejected,  on  the  ground  "that 
the  established  method  of  making  swamp  selec- 
tions was  through  the  Surveyor^General,  and 
that  Uie  list  In  question  was  never  reported  by 
him  but  came  before  this  office  by  the  remo'rai 
of  the  archives  of  the  Survcryor-General's  office; 
that  to  receive  them  now,  would  be  in  the  nat- 
ure of  new  selections,  from  which  we  are  barred 
by  the  limitations  of  the  Act  of  Mardi  Ii,  I860, 
12  Stat  at  L.,  8."  That  Act  required  that  all 
selections  to  be  made  thereafter  from  lands 
already  surveyed  under  the  Act  of  September 
38, 1850,  should  be  made  within  two  years  from 
the  adjournment  of  the  Legislature  of  the  State 
at  its  next  session  after  the  date  of  the  Act 
Upon  appeal  to  the  Secretary  of  the  Interior, 
thu  dedacmof  theCommfarioner  was  affirmed, 
October  28, 1871.  On  March  6, 1872.  an  Act 
of  Consress  took  effect,  17  Stat  at  L. ,  87.  whidt 
enacted,  "  That  tiie  Commissioner  of  the  Qea- 
eral  Land-Office  is  hereby  authorized  and  re- 
quired to  receive  and  examine  the  selections  of 
swamp  lands  In  Lucas,  O'Brien,  Diddnson,  and 
such  other  counties  in  the  State  of  Iowa  as  for- 
nmly  presented  their  selections  to  the  Surveyor- 
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General  of  the  district  IncludiDg  that  State, 
and  allow  or  disallow  lald  seJectlons  and  in- 
demnity proTidcd  for  aceordfoK  to  the  Acts  of 
Congress  In  force  touching  the  same  at  the 
time  such  selections  were  made,  without  preju- 
dice to  legal  entries  and  rights  of  hoiia^  set- 
tlers under  the  homestead  or  preemption  laws 
of  the  United  States  at  the  date  of  this  Act" 

An  applicatioD  was  made  under  this  Act,  on 
April  21  1875.  to  the  Commissioner  of  the 
General  Land-Office  to  adjust  the  claims  of  the 
County  for  swamp  lands  on  the  basis  of  its  lists 
theretofore  filed.  Upon  this  application  the 
Commissioner,  on  July  7,  1875,  notified  the 
railroad  companies,  to  which,  in  the  meantime, 
the  lands  in  question  had  been  certified  as  em- 
braced In  the  grant  to  them,  that  his  office  had 
no  right  to  re^se  to  make  the  investlgatiott 
[X751  askeafor  "in  regard  to  the  swampy  character  of 
these  lands,  and  If  any  of  them  are  found ,  on  ex- 
amination, to  be  of  the  description  of  lauds 
granted  to  the  State  as  swamp  and  overflowed 
umds,  It  will  be  the  duty  of  the  department 
to  cause  the  same  to  be  certified  and,  on  the 
request  of  the  Governor,  patented  to  the  State 
as  such."  An  appeal  was  taken  from  tliis  de- 
cision of  the  Commissioner  to  the  Secrctarv  of 
the  Interior,  on  the  ground  that  the  subject- 
matter  of  the  procecuing,  so  far  as  it  related 
to  lands  already  certified  to  the  milroad  compa- 
nies, had  passed  from  the  Jurisdiction  of  the 
departmeut.  On  August  24, 1870.  the  acting 
Secretary  of  the  Intcnor  sustained  the  appem 
and  reversed  the  decision  of  the  Commissioner, 
being  of  opiuiou  that  no  examination  or  certi- 
flcauon  of  the  lands  in  auesUon  should  be  made. 

Upon  this  recital  01  the  proceeding  in  the 
General  Land-Office  it  is  claimed  for  the  plaint^ 
iff  In  error: 

1.  That  by  the  terms  of  the  Act  of  March  5, 
1872,  the  decision  of  the  Commissioner  was 
intended  to  be  final,  from  which  no  appeal 
would  lie  to  the  Secretary'. 

But  there  is  nothing  In  the  Act  which  alters 
the  relation  between  the  two  officers  as  other- 
wise established,  or  puts  the  decisions  of  the 
Commissioner,  under  that  Act,  upon  a  fooling 
different  from  his  other  decisions.  And  if  there 
were  it  would  make  no  difference,  for  the  only 
decision  made  was  that  the  State  of  Iowa  was 
entitled  to  tlie  examination  of  the  questiou  as  to 
the  lands  claimed  for  Buena  Vista  County, 
whether  they  were  not  swamp  and  overflowed 
lands.  But  he  did  not,  In  fact,  enter  upon  the 
examination,  and  made  do  decUon  as  to  the 
character  of  the  lands.  The  statement  camally 
made  in  the  letter  of  the  Commiaaioner  that  tliie 
State  had  lonff  since  claimed  the  lands  as 
swamp  lands  and  furnished  pn'ma/aaV  evidence 
that  tuey  were  of  that  character,  certainly  has 
no  value,  tAttaet  as  evidence  or  adjudication, 
especially  as  be  Immediately  adds,  that "  This 
claim  has  not  yet  been  exanuned  by  this  office, 
and  until  it  is  so  examined  and  either  rejected  or 
approved,  the  duty  of  this  department  is  not 
performed." 

2.  It  is  further  claimed  by  the  plaintiff  in 
error,  that  the  defendant  having  notice  of  its 
application  to  the  Land  Department  of  its  claim, 
tnaed  upon  tiie  list  In  qnemon,  and  having  ob- 

1 176]  Jected  to  iti'conalderation  acMy  on  the  ground 
that  the  department  had-no  jurisdiction  to  en> 
tertain  it,  wnlch  ol^ection  prerailed,  la  now  es- 
C84 


topped  from  making.  In  any  other  forum,  any 
other  objection  to  the  list  itself,  ot  to  the  char- 
acter  of  the  lands  described  In  It 

But  this  rkim  Is  equally  without  foundation. 
The  defendant  in  error,  U  It  could  be  consid- 
ci-cd  as  a  paity  to  the  proceeding  in  the  Land- 
Office,  contested  its  jurisdiction,  as  it  had  the 
right  to  do;  and,  bavine  prevailed  on  that 
point,  cannot  be  chargea  with  waiving  other 
objections  it  was  not  called  on  to  make.  If 
the  Department  had  decided  to  entertain  tbe 
claim  the  inquirv  would  have  been  open,  upcm 
evidence  from  ooth  parties,  as  to  the  actual 
character  of  the  lands  in  question  at  the  date 
of  the  swamp  land  grant  of  September  28, 1850; 
and  the  department  would,  in  that  event,  have 
decided  ^e  question  of  foci  according  to  the 
weight  of  the  evidence  adduced  1^  both  parties 
beanng  ujwn  It 

The  very  theory  of  the  case  of  the  plaintiff 
in  error  is,  tliat,  because  the  officers  of  the 
Lend  Department  have  neglected  or  refused  to 
perform  their  duty  in  determining  the  question 
of  fact  on  which  the  validity  01  its  claim  de- 
pends, it  has  an  equity  to  require  the  luvesti- 
gation  to  be  made  In  a  court  of  justice,  which 
ought  to  bare  been  made  by  than,  so  tturt  if. 
In  point  of  fact  the  lands  claimed  passed  nndw 
the  terms  of  the  grant.the  legal  title  wrongfully 
granted  to  the  defendant  may  be  decreed  to  It 
According  to  the  principle  stated  in  Uie  case  of 
it  B.CO.  v.  Smim,  9  Wall..  95  [76  U.S.,  XIX., 
599],  the  same  evidence  which  might  have  been 
i-equired  In  the  Land-Office  woula  be  necessary 
to  establish  the  plaintiff's  cltdm  in  a  court  of 
equity,  which  would  not  decree  the  defendant 
to  convey  to  the  plaintiff  the  leral  title,  unless 
clearly  satisfied,  by  full  proof  of  the  disputed 
fact,  that  the  lands  in  controversy  were  swamp 
and  overflowed  lands  at  the  date  of  the  Act  of 
Congress  of  Scptcmlier  28, 1850. 

The  plaintiff  in  error  did  not  choose  to  go 
into  a  trial  of  that  issue,  and  rested  its  case 
simply  upon  the  list  purpoiting  to  be  the  selec- 
tion on  behalf  of  the  Coimty,  of  its  swamp  and 
overflowed  lands,  "niat  mstrument  had  no 
value  asevidence.  aatothe  onW matterln  issue.  M77] 
for  the  reasons  given  by  the  Supreme  Courtof  '-^"^ 
Iowa. 

Other  errors  are  assigned  upon  the  record, 
relating,  however,  to  maltui's  of  pleading  and 
practice  under  the  laws  of  the  State,  which,  as 
they  involve  no  federal  question,  are  not  propa 
for  our  consideration. 

Thejudgmentoftlie  Suprem  Court  tflowa  i$, 
aceardingly,  afflt-med. 
True  copy.  Test: 

James  B.  MoKenneri  CUerk.  Sup.  Court  V.8. 


JONATHAN  H.  PUGH.  Surviving  Tnuteo^  [SS81 

etc,  Appt, 

V. 

FAIRMOUNT  GOLD  AND  SILVER  MIN- 
ING COHPANT,  GILBERT  B.  REED 

BTAU 

(Bee  S.  O,  BepoTter^  eiL, 

Admittion  in  anttMr—tonditionat  tatitfaetiM 
of  mortgage— •ale  on  Judgment  an  debt  eeeurei 
by  mortgetge,  ichen  does  not  prevent  foreelonre. 

L  Where  the  answer  admlti  the  sxeoutton  of  flu 
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mortflrage  In  a  foreclosure  aotktn,  defendantcannot 
take  toe  ffrouod  of  defense  thatthedlrootorBof  the 
iratJon  wbo  ezeout«d  tb«  mortgage,  did  bo 


oorpor 

without  authoritj 


ty. 

2.  A  condltiooa)  surrender  of  notes  secured  a 
mortgage  does  not  cut  oil  the  right  to  foreclt«e  the 
mortffHue  for  tbelr  satisfaction,  If  the  condition  Is 


notfultnied. 

3.  Asaleofthe  mortgaged  premises,  uponajudg- 
mrat  recovered  on  a  part  of  the  notes  secured 
by  the  mortgage,  does  not  preclude  the  holder  of 
other  notca,  secured  by  the  same  mortgage,  from 
proceedings  to  foreclose  it. 

[No.  36.] 

Argued  Oct.  ti,  ISS4.     Decided  UTov.  10, 1884. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Colorado. 
The  history  and  facts  of  the  case  appear  !□ 
the  opitiion  of  the  cotirt. 

MiMra.  John  W.  Rom  BmlMiU»Ikan,  for 
appellant : 

The  conditional  delivery  of  the  notes  secured 
hy  the  mortgage,  returned  to  the  trustees,  did 
not  take  sway  the  right  to  enforce  them  by 
foreclomre. 

HmejMay  t.  Btutett,  18  Gray,  280  ;  Gary  v. 
Prentitt,  7  Mass.,  63;  Dmii  T,  Sfaynard,  9 
Mass.,  242 ;  MeCormick-v .  Digby,  8  Blackf .,  99; 
1.  Hill.  Mort.,  481,  482;  Bragg  v.  Pierce,  63 
Me.,65;i?AAl^v.  Oeran,  118  Mass.,  878:  H<nce 
T.  Lmit,  14  Pick.,  820;  Teed -v.  CafmUhart,  2 
T.  A  Coll.  Ch..  81;  Brum  t.  JV<I«m,  86  Iowa, 
t6Ti  Sttner  v.  Wood,  28  N.  J.  Eq.,  417. 

The  levy  of  an  execution  by  any  other  cred- 
itor or  the  sale  under  it  does  not  affect  the 
rights  of  the  mortgagees. 

I  Jones,  Mort.,  see.  665;  W/tituiorih  v.  Gau- 
gain,  8  Hare,  416;  Langtan  v.  Morton,  1  Hare, 
049;  Finger  T.  Oraighead,  4  Dall.,  151;  (h-ow 
T.  Tinriey,  6  Dana.  4U2:  Pennoek  T.  Gm,  S8 
How.,  m  (64  U.  S..  XVI.  486). 

JfcMTA  J.  H.  McQowan.  A.  T,  Brition 
and  A.  B.  Avmu,  for  Beed,  appellees. 

JlTr.  Juttiee  Woods  delirerad  the  oi^nlon  of 
the  court; 

This  was  a  bill  filed  on  November  36, 1875, 
by  Thomas  Hare  and  Jonatlian  H.  Pugh,  trust- 
ees, to  foredoee  a  mortgage  executea  to  them 
on  August  33, 1870,  by  the  Fairmount  Gold  and 
Silver  Mining  Cooipanv,  to  secure  the  bond  of 
tiie Company  for  ^17.000.  It  appcarsfrom  the 
record  that  at  tlie  date  of  the  mortgage  the  Min- 
ing Company  was  indebted  to  various  persons 
who  held  its  promissory  notes  or  certilicates  of 
indebtedness,  given  and  beciring  date  between 
August  4,  18U8,aod  May  SO,  1870,  and  amount- 
iug  In  the  aggregate  to  $16,887.05.  all  bearing 
Interest  at  tlio  rate  of  six  per  cent  \yet  annum. 
To  secure  tlie  payuienl  of  this  indebtaluess  to 
the  holders  of  the  notes,  the  Mining  Company, 
on  Aujnist  22,  1)470,  executed  a  bond  of  that 
date  to  Ilare  and  Pugli  iu  the  penal  sum  of 
$84,000,  conditioned  for  the  payment  tu  them 
at  the  expiration  of  one  year  from  date  of  the 
mm  of  $17,000,  with  interest  at  the  rate  of  six 
per  cent  per  annum,  payable  half  yearly  in 
gold.  This  bond  was  secured  by  the  mortgage 
which  the  suit  was  brouglit  to  foreclose,  beu*- 
Ing  the  same  date,  and  conveying  to  Hare  and 
Pugh  certain  mines,  a  mill  site,  mill  and  ma- 
chinery in  Clear  Creek  County,  Colorado.  Con- 
temporaneously, with  the  execution  of  the  liond 
and  mortgage.  Hare  and  Pugh  executed  a  decla- 
ration of  trust  to  the  effect  that  they  held  the 
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bond  and  mortgage  in  trust  for  the  benefit  of 
the  holders  of  the  notes  of  the  Mining  Company 
above  mentioned,  and  that  if  the  Mming  Com- 
pany should  pay  off  the  notes  the  bond  and 
morlffnge  should  he  taken  as  paid  and  satisfied 
and  should  be  canceled.  The  bill  averred  that 
the  bond  was  due  and  wholly  unpaid,  and 
prayed  a  foreclosure  of  the  mortga'.^. 

John  W.  Thackara,  Gilljcrt  B.  llced  and  [239] 
others,  who,  it  was  alleged,  claimed  some  inter- 
est in  the  mortgaged  premises  as  judgment 
creditors  or  otherwiiie,  were  made  dcfcnduota  to 
the  bill. 

It  appeared  from  the  record  that  the  defend- 
ant Thackara  liad  been  superintendent  of  the 
mine  and  general  agent  of  tlic  Mining  Company 
in  Colorado  and  was  a  stockholder.  He  held 
by  pmicbase  some  of  the  notes  or  ccrtiflcntes  of 
indebtedness  secured  by  the  mortg:ige  issued  to 
other  parties,  and  held  other  notes  issued  sub> 
sequent  to  the  mortgage  to  himsi-if  for  his  sala- 
ry, etc.  Prior  to  the  insMtution  of  this  suit,  to 
wit:  on  the  2Sd  day  of  March,  1873,  Thackara 
begau  suit  against  the  Mining  Comwmy  on  his 
notes  and  a  hook  account,  caused  a  writ  of 
attachment  to  be  issued  ugainst  the  Mining 
Company,  and  on  the  I3tli  day  of  Jauunir, 
1875,  recovered  a  judgment  for  $33.442. 12.  Up- 
on a  sale  under  execution  issued  on  tliis  judg- 
ment, all  the  real  and  pei^md  property  of  the 
Mining  Company,  including  that  covered  by  the 
mortgage,  was  sold  to  Thackarafor  the  sumof 
$34,873.01,  and  he  assigned  the  certificate  of 
purchase  to  the  defendant.  Reed,  to  whom  a 
nheriff's  deed  was  executed  December  15.  1875. 
It  was  conceded  that  Reed  had  succeeded  to  all 
the  rights  andhiteresta  of  Thackara.  The  bill 
was  dinmissed  as  to  Thackara  and  Reed  subsU- 
tuted  as  defendant  In  his  place. 

Reed,  by  his  answer,  admitted  the  execution 
of  the  mortgage  mentioned  in  the  bill  to  secure 
the  payment  of  notes  made  by  the  Mining  Com- 
pany, the  sum  secured  by  the  mortgage  not  to 
exceed  $17,000.  He  set  up  title  to  the  mort- 
agcd  premises,  claiming  under  the  sheriff's 
ced  executed  to  him  under  the  sale  made  to 
Thackara.  He  averred  that  all  the  notes  which 
had  been  secured  the  bond  and  mortjra^ 
executed  to  Hare  and  Pugh,  except  two  held 
by  Bnmuel  Nelson,  one  for  $35  and  the  other 
for  $150,  and  one  held  by  W.  B.  Wharton  for 
$100,  had  either  been  transferred  to  Thackara, 
and  were  included  in  the  amount  of  his  judg- 
ment against  the  Mining  Company  or  bad  t)een 
converted  into  stock  of  the  Minmg  Compimy 
and  surrendered  and  were  thus  satisfied.  Neither 
the  Mining  Company  nor  any  of  the  other  de- 
fendants made  any  defense  to  the  suit,  and  de-  [240' 
crees  pro  <»n/<rjf0  were  taken  against  them.  The 
answer  of  Rocd  was  put  in  issue  bv  replication. 
Upon  final  hearing  on  the  pleaJingn  and  evi- 
dence, the  circuit  court  dismissed  the  bill  and 
the  complainant,  Pu^  (Hare  having  died  pend- 


ing the  suit),  appealed. 
It  is  ■ 


clear  that  the  complainant  was  entitled 
10  a  decree  of  foreclosure  unless  the  grounds  (tf 
defense  alleged  by  the  respondent  Reed  were 
well  taken. 

The  first  of  these  was,  that  the  directors  of 
the  Mining  Company,  wbo  executed  the  bond 
and  mortgage,  did  so  without  authority,  and 
tlie  bond  and  mortgage  were  tlicreforc  null  and 
voitl.  It  is  a  sufttcieut  reply  to  the  defense  to 
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say  tbat  no  issue  U  taken  by  the  answer  upon 
tbe  averment  of  the  Mil  tbat  the  bond  and  mort- 
gage were  executed  and  delivered  by  the  proper 
officers  of  tbe  Mining  Company.  On  tbe  con- 
trary, tbe  answer  admits  that  "  The  said  Min- 
ln|;  Company,  by  ita  ofncers,on  tbe  date  afore- 
said, made,  executed  and  delivered  to  complain- 
ants, as  trustees,  a  certain  bond,"  descnbing 
the  bond  mentioned  in  tbe  bill,  "and  that  to 
secure  tbe  said  sum  of  $17,000  mentioned  in 
said  bond,  the  said  Fairmount  Gold  and  Silver 
Mining  Company,  1^  its  ofScers,  made  the 
mortgage,  in  said  bill  mentioned  and  upon  the 
properly  in  the  bill  of  complaint  described,  to 
the  complaiiiauts,"  These  admissions  preclude 
the  defense  set  up  for  the  first  time  at  the  hear- 
ing, tbat  the  officers  were  not  autlionzcd  to 
execute  the  bond  and  mortgage.  The  defend- 
ant havinff  admitted  the  execution  of  the  mort- 
gage by  the  officers  of  the  Company,  the  com- 
plainant had  tlie  right  to  rely  on  the  admission, 
and  was  not  Iwund  to  prove  it. 

The  other  defense  relied  on  was  based  on  the 
allegation  timt  the  notes  which  the  mortgage 
was  given  to  secure  had  been  satisfied,  except 
those  held  by  Kelson  and  Wharton,  and  these 
the  defendant,  Reed,  offered  to  pay,  Tbe  facts 
upon  which  this  defense  rests  ore  as  follows: 
on  February  8,  1873,  the  board  of  directors  of 
the  Mining  Company  passed  the  following  reso- 
lution: 

"  Itetolred,  That  the  traard  of  directors  au- 
thorize the  conversion  of  certain  outstauding 
and  unpaid  ceitificutcs  of  iodebtedneaa  of  the 
Fairmount  Gold  and  Silver  Mining  Company, 
being  naml«rcd  from  1  to  87.  both  numlMrs  in- 
clusive, andXo.  HO  to  100,  both  numbers  inclu- 
sive, into  stock  of  the  said  Company  at  the  par 
value  thereof,  upon  the  surrender  of  the  said 
certificatesof  iiKlebtedDessby  the  holders  there- 
of;  Provfdcff,  That  the  holders  of  the  said  cer- 
tificates of  indebtedness  convert  the  same  into 
stock  of  the  said  Company,  at  the  par  value 
thereof,  within  ten  dajfn  from  tlie  date  of  the 
passage  of  this  resolution,  and  lUI  the  holders 
Convert." 

The  cortiflcatcs  of  indebtedness  mentioned 
in  this  resolution  were  the  notes  which  tbe  mort- 

fngc  was  given  to  !)ccure.  It  is  insisted  by  the 
eicudaiit.  Reed,  that  nil  tbe  notes  of  tlie  Com- 
pany, except  those  held  by  Tliackara,  Nelson 
and  Wharton,  were  converted  into  stock  under 
the  provisions  of  tbe  foregoing  resolution  and 
were  thereby  salislicd,  and  tliat  tlie  notes  held 
by  Thackiiro,  being  merged  in  tlie  judgment 
recovereil  hy  him,  were  satisfied  by  the  sale  of 
the  Company's  proi>erty  under  execution,  and 
as  lie  oilers  to  pay  the  notes  lield  by  Nelson 
and  Wharton,  there  should  be  no  decree  of  fore- 
closure. 

The  record  does  not  sustain  the  assumption 
of  tbe  defcudant.  On  the  contrary,  it  appears 
that  there  never  was  any  conversion  oi  notes 
secured  by  the  mortgage  into  the  slock  of  the 
Company.  It  was  a  condition  of  the  resolution 
pa^SLxl  by  the  directors,  under  which  the  con- 
vci'sion  is  alleged  to  have  taken  place,  that  none 
of  llie  not^s  were  to  be  converted  unless  all 
were  converted.  The  purposes  of  the  resolution 
wore  plain,  namely:  to  relieve  the  Company  of 
its  emuarras&mcuUt  by  providing  tor  tlie  con- 
veriiion  of  its  debts  into  stock.  In  order  that 
tliis  might  be  dime  and  no  advantage  taken  by 
6S0 


one  creditor  over  tbe  others,  the  conversion  of  H^i) 
notes  into  stock  was  to  take  effect  only  on  the 
coDdiUon  that  all  the  creditors  consented  and 
that  the  conversion  was  made  within  ten  days. 
This  provision  in  the  resolution  was  neceasaty 
to  prevent  a  part  of  the  creditors,  after  some 
had  converted  their  notes  into  stock,  from 
seizing  the  property  of  the  Company  and  apply- 
ing it  to  the  payment  of  their  own  debts,  to  the 
exclusion  of  other  creditors.  A  large  part  of  the 
creditors  surrendered  their  notes  and  todk  stock 
in  tiidr  stead.  But  this  conversion  was  amdl- 
tional,  and  tbe  notes  so  exchanged  were  not 
canceled  because  the  conditions  upon  which  the 
conversion  was  to  take  place  were  never  com- 
plied with. 

Other  holders  of  notes,  among  whom  was 
Thackara,  refused  to  convert  their  notes  into 
stock,  and  thus  the  whole  scheme  fell  through. 
The  defendant,  Reed,  who  claims  under  Thack< 
ara,  insists  that  all  creditors  who  surrendered 
their  notes  shall  lose  their  debts,  and  that  (he 
notes  held  by  Thackara  shall  take  the  entire 
property  of  the  Company.  He  thus  insists  up- 
on a  result  which  tbe  resolution  of  the  directors 
was  cautiously  framed  to  prevent.  As  soon  as 
tbe  ten  days  prescribed  by  this  resolution  had 
expired  and  It  appeared  that  all  the  holders  of 
notes  secured  by  the  mortgage  of  the  Mining 
Company  bad  not  converted  them  into  stock, 
those  who  bad  offered  to  convert  were  remitted 
to  tbclr  rights  as  creditors  of  tbe  Company.  A 
mortgage  creditor,  who  had  refused  to  convert, 
could  not,  by  assuming  that  tbe  property  of  the 
ComjMtoy  was  released  from  the  mortgage,  seize 
it  for  the  8BtIsfa(^on  of  bis  own  debt  to  Uicex- 
dusion  of  all  the  other  mortgage  creditors.  By 
refu^og  to  convert  his  notes  iuto  stock,  he  left 
tbe  notes  of  the  otiier  creditors  and  tbe  mort- 
gage which  secured  them, In  full  force  and  effect. 
The  contention  of  a  creditor,  who  did  not  offer 
to  convert,  that  the  conditional  offer  of  the  other 
holders  to  convert  is,  in  effect,  a  conversion  and 
satisfies  their  notes  aud  leaves  tbe  property  of 
the  Compan  V  unincumbered  and  liable  to  seizure 
and  applicable  exclusively  to  tlie  satisfaction  of 
his  elaim,i8\vithout  support  in  reason  or  justice. 

It  apoears  from  the  record  that  a  number  of 
tbe  creditors  of  the  Mining  Company,  who  had 
surrendered  their  notes  conditionally,  required  [8431 
the  complainants,  Hare  and  Pugh,  who  were 
the  mor^agees,  to  proceed  to  enforce  the  mort- 
gage by  suit  to  foreclose,  and  in  complioDce 
with  tills  demand,  the  present  suit  was  brought. 
There  Is  no  ground  upon  which  their  right  to 
the  relief  prayed  can  be  denied. 

There  is  no  support  for  the  contention  of  Reed 
that  it  was  tbe  auty  of  tbe  holders  of  notes, 
who  bad  offered  to  convert  them  into  stock,  to 
rescind,  within  a  reasonable  time,  tlie  contract 
of  conversion,  and  that,  by  delaying  to  do  so  fw 
three  years,  tliey  had  lost  tiie  right  to  rescind. 
The  answer  to  this  omtentlon  is,  that  there 
never  was  sny  convcrrion  of  notes  into  stock 
and  no  binding  contract  toconvert.  The  moat 
that  can  he  claimed  Is,  tliat  the  holders  of  the 
notes  secured  by  tbe  mortgage  offered  to  convert 
them  upon  tbe  conditions  expressed  in  tlie  reso- 
lution. The  conditions  were  never  complied 
with.  There  was,  thui-cfore,  no  conversion  and 
nothing  to  rescind.  Tlie  conditional  surrender 
of  the  notes  secured  by  the  mortjinge  did  not 
cut  <^  the  riglit  to  foreclose  the  mortgage  tcft 
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their  Batlsf action.  WnMr.  Lewis,  WPidi-.m-, 
Datia  V.  Maynard,'A  Mass.,  242;  SUmr  v.  Wood, 
26  N.  J.  £q.,417. 

The  notes  which  were  filed  for  conversion  re- 
mained the  property  of  their  holders  respect- 
ively, and  the  stock  the  property  of  the  Com- 
pany. It  does  not  appear  that  any  holder  of  the 
notes  had  disposed  oi  stock  which  be  hnd  re- 
ceived ooDditionally.  If  there  is  such  a  one  he 
will  be  compelled  to  account  for  the  stock. 
Those  In  whose  names  the  stock  still  remains 
will  be  entiled  to  their  notes  and  to  the  security 
for  their  payment  aitordedby  the  mortgage,  and 
the  Minmg  Company  will  be  entitlea  to  a  re- 
transfer  of  the  stock. 

It  beinff  clear  that  the  notes  held  by  the  par- 
ties for  whom  the  present  suit  to  foreclose  was 
broueht  have  not  been  satisfied,  the  right  of  the 
complainants  to  maintain  the  suit  is  put  beyond 
^cstion.  The  sale  upon  the  judgment  at  law 
recovered  by  Thackara  could  not  aSect  that 
right.  It  has  been  held  by  many  courts  that  a 
mortgaffoe  cannot,  upon  a  Judgment  recovered 
for  a  debt  secured  by  his  mortgage,  levy  the 
execution  upon  the  mortgaged  property.  M- 
kin*  V.  Sawyer,  1  Pick. ,  851 ;  Wwdmrn  v.  Good- 
lein,  17  Pick.,  137;  Tiee  v.  Annin,  2  Johns. 
Ch.,  125;  Camp  v.  Coxe,  1  Dev.  &  B.,  62; 
Waller  v.  Ttete,  4  B.  Men.,  529;  Bnedt  r.  Will- 
iamaM  Ala.,  476;  Carpenter  v.  ^wn,  42 Miss., 
28;  UnvilUT.  BeU.  47Ind.,547. 

But  whether  this  be  the  established  rule  or 
not,  it  requires  no  authority  to  show  that  a  sale 
of  the  mortgaged  premises,  npon  a  judement 
recovered  on  a  part  d  the  notes  secured  by  the 
mortgage,  docs  not  preclude  the  holder  of  other 
notes  secured  by  the  same  mortgage  from  pro- 
<;e^ing  to  foreclose  it.  A  sale  on  svich  a  judg- 
ment could  only  affect  the  equity  of  redemption 
and  would  leave  the  rights  of  the  holder  of 
other  notes  secured  by  the  mortgage  unaffected. 

We  an  of  opinion  that  the  Circuit  Court  erred 
in  ditmimng  the  Ml.  Itadeem  must,  tkerefore, 
ie  reverted,  and  the  cause  remanded  for  tueft  fur- 
ther proceedings  in  etntformity  wiW  Viit  opinion 
at  tfie  ease  may  require. 

True  oopv.  Test: 

Jamea  B.  HoKesner,  Clerk,  Bnp.  Court,  IT.  S. 


OREAT  WESTERN  INSURANCE  COM- 
PANY, Appt, 

V. 

UNFTED  STATES. 

(See  S.  C,  Reporter^  ed.,  193-SOl.) 

Jurisdiction  of  Court  of  Claims— claim  arising 
from  a  treaty. 

I.  The  Court  of  Claims  bag  no  Jorlsdlctlon  of  a 
cause  of  action  ainilast  the  United  States  wbtch 
STOWS  out  of  or  is  uepeiidcDt  upon  a  treaty  stipula- 
tion; 80  held,  of  a  claim  which  srow  out  of  tbe 
stipulations  of  tbe  Treaty  of  WoBninfrton,  and  the 
poymentof  it  to  the  Called  Suites  under  the  Treaty. 

£.  The  loterventlon  of  a  board  of  arbitration  and 
Its  award  does  not  change  tbe  fact  that  tiie  final 
rccoirnitlon  aod  payment  of  tbe  claims  grew  out  of 
tbe  stipulation  of  uie  Treaty. 

[No.  t«6.] 

Arffued  Oct  U,  15,  IS84,  Decided  Nov.  10, 18S4, 

APPEAL  from  the  Court  of  Clalnu. 
The  historv  and  facts  of  the  case  appear  In 
tlic  opinion  of  uie  courL 

lis  U.  & 


Messrs,  A.  J.  WUlard*  B.  T.  AR,  Blei^m 
Q.  Claris  and  Edwin  B.  Sm&h,  for  ^>pellant. 

Mr.  S.  F.  miUpB,  SoUeiter-Oak,  for  ap- 
pellee. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  from  a  judgment  of  the 
Court  of  CUms,  dlsmlsslDg  a  petition  for  want 
of  jurisdiction.  This  was  not  done  on  a  de- 
murrer or  plea,  bnt  on  the  following  motion : 

"  The  Assistant  Attomey-Oeneral,  on  behalf 
of  tbe  United  States,  moves  the  court  to  dismiss 
the  petition  in  this  cause  for  tbe  reason  that  it 
does  not  disclose  a  cause  of  action  within  the  ju- 
risdiction of  the  court" 

The  motion,  on  heiu^ng,  was  sustmned,  and 
it  is  this  judgment  of  dismissal  we  are  asked  to 
review. 

The  petition  sets  forth  that  the  claimant  was 
an  Insurance  Company,  engaged  in  the  business 
of  insuring  against  losses  by  sea,  end  that  it  in- 
sured, in  numerous  cases,  vessels,  cargoes  and 
freight,  owned  by  citizens  of  the  United  States, 
against  war  risks  during  the  Civil  War  between 
the  United  Stales  and  the  Confederate  States ; 
that,  by  reason  of  the  losses  and  destruction  of 
the  vessels  and  cargoes  so  insured,  inflicted  by 
the  Confederate  cruisers  Alabama  and  Florida, 
this  claimant  paid  the  sum  of  $309,685  to  the 
owners  of  the  vessels  and  cargoes,  and  that 
claimant  not  only  became  bylaw  subrogated  to 
rights  of  such  owners  against  the  parties  who 
caused  the  loss,  but  took  assignments  of  the 
claims  from  the  losers  to  itself. 

The  petition  then  alleges  that  the  British  Got- 
emnicnt,  by  its  laches  and  unfripDdlinc<>s,  in 
permitting  these  cruisers  to  be  built,  fitted  out 
and  furnished  with  supplies  within  its  domin- 
ion, became  responsible  for  tiic  losses  inflicted  [195] 
on  the  owners  of  tbe  vessels  and  cargoes  capt- 
ured and  destroyed  by  them.  That  petitioner 
placed  these  claims  in  the  bands  of  the  Secre- 
tary of  State,  with  the  evidence  to  prove  them 
aj^ainst  that  government.  Tbe  negotiation, 
trenty  and  award  known  as  the  Alabama  Claims 
Treaty  and  tbe  Geneva  Award  are  then  set  out, 
wiUi  tlie  allegation  that  the  sum  now  claimed  by 
petitioner  entered  into  and  constituted  a  part  of 
the  $15,500,000  which  was  awarded  to  tbe 
United  States  in  satisfaction  of  all  claims  of  this 
diaractcr. 

It  Is  alleged  that  tbe  money  so  awarded  was 
paid  to  the  United  States,  by  reason  of  which 
and  certain  subsequent  dealings  with  this 
money  which  was  finally  paid  into  the  Treas- 
ury of  the  United  States  by  order  of  Congress, 
an  implied  contract  arose  on  the  part  of  the  de- 
fendants to  pay  to  claimant  the  amount  of  tbe 
losses  thus  set  forth,  with  interest  thereon, 
which  is  alleged  to  be  over  $500,000.  Tbe 
names  of  the  vessels  and  the  amounts  insured  in 
each  cose,  on  vessel,  cargo  and  freight,  arc 
shown  by  a  schedule  attached  to  the  petition. 
From  this  it  appears  that  twelve  of  these  vessels 
were  captured  by  The  Alabama  and  eight  by 
The  Florida.  The  names  of  the  owners  of  tbe 
Tcs.<<cl8,  carcoes  end  freight  are  distinctly  set 
forth  and  the  amounts  paid  to  each. 

The  claimant,  In  its  petition,  places  the  right 
to  recover  on  the  ground  that,  by  virtue  of  the 
transactions  between  this  Oovernment  and 
Great  Britain  and  the  receipt     tbe  former  of 
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the  moDer  paid  by  the  latter  on  account  of  these 
claims,  tbe  United  States  became  a  truuee  for 
Ihecldmanttotbeamountofito  loss  and  liable 
to  pay  the  same,  or,  aa  expressed  in  another 
form,  the  money  was  received  by  the  Qovem- 
ment  for  the  use  and  benefit  of  Uie  petitioner, 
and  when  it  was  ipoid  into  the  Treasury  became 
Indebted  to  petitioner  for  that  amount. 

The  same  ground  Is  assumed  in  tlie  argument 
of  counsel  in  this  court,  the  clatia  being  treated 
easentially  aa  indeintattu  auumpsit  for  money 
had  and  received  to  the  use  ot  plaintiff. 

If,  therefore,  the  clidm  is  founded  on  a 
contract,  express  or  implied,  with  the  United 
[196]  States,  withm  the  meaniag  of  section  1059  of 
the  Revised  Statutes,  and  is  not  forbidden  by 
any  other  Act  of  Congi-ess,  the  petition  should 
not  have  been  dismissed;  but  if  it  does  not  pre- 
sent such  an  implied  contract,  for  there  is  no 
pretense  of  an  express  contract,  or  if  for  any 
oihcf  reason  the  case  is  one  of  which  the  Court 
of  CInims  Is  forbidden  to  entertain  Jurisdiction, 
then  the  judgment  of  dismissal  was  correct. 

The  case  has  been  maiuly  argued  here  on  the 
proposiiion  that  the  transuclion  docs  raise  an 
implied  promise  on  the  i>art  of  the  Government 
of  the  United  States  to  pay  appcllimt  Ihc  amount 
of  money  paid  by  it  on  account  of  the  losses  in- 
flicted by  Tlie  Alnbama  and  Florida,  or  such 
proportion  of  that  loss,  if  it  be  any  less  than  the 
whole,  as  was  corcred  by  tlie  award.  And  the 
Judgment  of  the  court  below  is  defended  large- 
ly u[)on  the  ground  that  no  such  le.:^l  obliga- 
tion or  contract  arises  from  the  transaction. 

Tlie  opinion  of  the  learned  CJiief  JutHee  of 
the  Court  of  Claims  is  an  able  presentation  of 
tills  view. 

But  the  judgment  of  that  court  is  also  de- 
fended on  the  ground  that  whatever  may  be  tlie 
moral  or  the  legal  obligation  of  the  6ovem- 
ment  to  the  appellant,  growing  out  of  the 
Treaty,  the  award  and  the  receipt  of  the  money, 
it  does  not  present  a  case  cognizable  in  the 
Court  of  Claims,  both  because  the  Acts  of  Con- 
gress creating  the  court  and  conferring  its  Juris- 
diction wen  not  intended  to  embrace  this  class 
of  cases  and  because  they  were.  In  express 
terms,  excluded  from  It. 

If  this  latter  proporiUon  be  sound,  we  deem 
it  inappropriate  to  express  any  opinion  on  the 
other,  because  the  fund  in  the  Treasury,  paid 
under  the  Geneva  Award,  baa  been  already 
largely  distributed  under  the  decisions  of  one 
speciu  commission  appointed  for  that  purpose, 
whose  powers  have  expired,  and  ia  now  mider 
administration  by  another  commisrion  created 
for  the  same  puipose  by  another  Act  of  Oon- 
sresa.  And  although  it  is  said  that  neither  of 
Uiese  commissions  could,  under  the  law  of  its 
creation,  take  cognizance  of  appellant's  claim. 
It  is  matter  of  public  notoriety  Uiat  the  subject  ■ 
of  claims  of  this  class  is  occupying  the  atten- ' 
tion  of  Congress,  and  bills  on  that  subject  are 
now  pending  before  It. 

Under  these  drcumstances  we  do  not  think  it 
:i97]  appropriate  to  express  an  opinion  on  the  legal 
or  moral  obligation  of  the  Government  in  the 
matter,  unless  it  Is  in  the  line  of  a  plain  duty. 

The  question  of  jurisdiction  is  the  one  raised 
by  the  motion  and  la  always  to  be  decided  before 
t&e  court  can  properly  Inquire  Into  the  merits. 
tsui  we  are  of  opinion  tliaC  even  if  the  circtiin- 
stoncca  recited  in  the  petition  can  be  held  to 
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ndse  an  implied  obligation  on  the  part  of  the 
United  States,  the  Court  oS  Claims  is  forbidden 
to  take  jurisdiction  in  this  cinn  of  cases. 

Section  1066  of  the  Revised  Statutes  enacts 
tliaf'The  jurisdiction  of  said  court  shall  not 
extend  to  any  claim  gainst  the  Oovemment 
not  pending  therein  on  December  1, 1862,  grow- 
ing out  of  or  dependent  on  any  trea^  atipula- 
tion  entered  into  with  foreign  Nations  or  with 
Indian  Tribes." 

This  language  la  comprehensive  and  explicit. 
If  the  cause  of  actitm  grow  ou<  of  a  treaty  stip- 
ulation, the  court  cannot  entertwtn  it.  If  it  i» 
dependerU  on  any  audi  stipulation,  the  same  re- 
sult follows. 

In  any  ordinary  or  usual  sense  of  the  worda 
here  used,  appellant's  claim,  as  set  forth  in  the 
petition,  grows  out  of  the  stipulations  of  the 
Treaty  of  Washington.  The  allegation  is,  that 
the  Lnited  States  took  charge  of  the  claim  of 
petitioner  against  Great  Britam  for  the  injuxie« 
Inflicted  by  The  Alabama  and  The  Florida. 
That,  by  a  Treaty  on  that  subject.  Great  Brit- 
ain stipulated  that  she  would  pay  this  claim  to 
the  United  States,  as  petitioner  alleges,  for  the 
use  of  said  petitioner.  In  accordance  with  said 
stipulation.  Great  Britain  did  pay  it  to  the 
United  States,  and  the  purpose  of  payment  un- 
der the  Treaty  Inhering  in  the  receipt  of  the 
money  constitutes  the  foundation  of  ^pellant'a 
claim.  The  intervention  of  the  Boara  of  Ar- 
bitration and  its  award  as  a  means  of  ascertain- 
ing the  liability  of  Great  Britain,  does  not 
change  the  fact  that  the  final  recognition  and 
payment  of  the  claim  grout  ovAof  Iht  gtipula- 
tion  of  the  TVeafy. 

In  a  sUU  clearer  sense  It  Is  obvious  that  this 
recognition  of  the  claim  by  the  award  and-  its 
payment  to  the  United  States  were  dependent 
on  the  treaty  stipulation.  Without  the  Treaty, 
the  award  would  have  bound  nobody  and  would 
have  been  at  most  a  friendly  recommendation. 
By  virtue  of  tbe  Treaty  it  ticcamc  a  most  solemn  C 1 98] 
and  important  international  obligation  where- 
by Great  Britain  became  bound,  as  much  as  a 
Nation  can  be  bound,  to  pay  the  amount  of  the 
award  and,  at  the  same  time,  became  treed  and 
discharged  from  any  further  liabili^  on  ac- 
count of  any  claims  of  that  class. 

The  effort  of  counsel  to  ignore  the  Treaty, 
the  award  and  the  receipt  of  the  money  bv  the 
United  States  as  the  foundation  of  appellant's 
daim,  and  rest  the  right  to  recover  solely  upon 
the  Act  of  March  81, 1877,by  which  the  fund 
was  dianged  trom  an  investment  in  govern- 
ment bODoa  and  paid  into  the  government  Treas- 
ury, is  too  fandful  for  serious  consideration. 
If  the  Glovanment  had  not  become  liable,  by 
reason  of  the  original  receipt  of  the  money  from 
Great  Britain,  under  the  Treaty  by  which  that 
country  was  discharged  and  rdeascd  from  the 
daim  of  plaintiff,  it  Is  difficult  to  comprehend 
how  it  bcoune  liable  by  a  mere  change  in  tbe 
manner  of  keeping  the  account  Whether  tbe 
United  States  was  liable  on  the  bonds  held  bi 
its  own  treasury  vaults  or  on  account  of  the  act- 
ual money  represented  by  those  bonds  in  the 
same  vaults,  cannot  be  material  In  estimating 
the  nature  and  extent  of  that  obligation. 

Kor  can  we  assent  to  the  prop(»ition  that  the 
section  dted  was  designed  to  prevent  foreign 
Governments  or  Indian  Tiibea  from  suing  tbB 
United  States  to  enforce  rights  founded  od 
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treaties.  No  such  suit  has  ever  been  brought, 
before  or  after  the  enactment  of  this  provision. 
It  ia  not  believed  that,  without  it,  anvoae  ever 
mppoaed  that  the  Court  of  Claims  had  jurisdic- 
tion of  suits  by  ludian  Tribes  or  foieign  Na- 
tions against  the  United  States,  It  could  not 
have  been  passed,  therefore,  to  prevent  such  a 
suit. 

That  the  restriction  was  iutended  to  apply  to 
cases  of  the  character  of  the  one  now  ticforc  us 
was  substantially  decided  in  AtocJui't  Cau,  17 
"Wall.,  489  [84  U.  8.,  XXL.  696]. 

Id  that  case,  under  the  Treaty  of  Guadalupe 
Iriidalgo  with  Mexico,  of  February  2,  1848  [9 
Stat,  at  L.,  9221,  our  Oovernment  undertoolt 
to  satisfy  the  claims  of  her  citizens  against 
Mexico  to  the  amount  of  $3,250,000.  In  exe- 
cution of  this  stipulation,  Confess  passed  an 
Act  creating  a  board  of  commishioncrs,  before 
whom  such  citizens  should  appear  and  estab- 
lish their  claims. 

When  the  two  years  which  terminated  the  ex- 
istence of  the  conimissioQ  had  expired,  a  con- 
siderable balance  of  this  sum  remained  in  the 
hands  of  the  Oovernment,  against  which  no 
claims  had  been  established. 

In  this  condition  a  special  Act  of  Congress 
authorized  Atocha  to  present  his  claim  to  the 
court  of  claims  and,  if  establislied  to  the  satis- 
faction of  that  court,  it  was  to  be  paid  out  of 
this  fund.  That  court  found  in  his  favor,  and 
the  United  States  asking  an  appeal  it  was  re- 
fused. On  an  application  to  this  court  for  a 
writ  of  Tna7u7amu<  to  compel  theCourtof  Claims 
to  allow  the  appeal,  it  was  urged  by  counsel  for 
^e  Government  that  the  case  nefng  one  cogni&f^i 
able  under  the  general  jurisdiction  of  that  court 
on  on  Implied  contract,  there  was  a  right  to  ap- 
peal, though  by  the  special  statute  referring 
the  case  to  that  court  no  such  right  was  given. 

The  court,  in  reply  to  this,  said  that  since  the 
Act  of  March  3,  1863  [13  Stat,  at  L.,  765],  in 
which  tlie  provision,  embodied  biH  section  1066 
of  the  Revised  Statutes,  was  first  passed,  the 
court  of  Claims  had  no  jurisdiction  over  this 
class  of  coses  by  virtue  of  the  Acts  conferring 
its  general  powers.  "These  Acts  have  since 
tlien  (said  the  court)  applied  only  to  claims 
made  directly  a^instthe  United  States,  and  for 
payinent  of  which  they  were  primarily  liable, 
if  liable  at  all,  and  not  to  claims  against  other 

fovernments,  the  payment  of  which  the  United 
tates  had  assumed  or  might  assume  by  treaty. 
The  Act  of  June  25,  1808  [15  Stat,  at  L.,  76], 
whilst  allowing  appeals  in  behalf  of  the  United 
States  from  all  final  judgments  of  the  Court  of 
Claims,  did  not  change  the  character  of  the 
claims  of  which  that  court  could  previously 
take  cognizance.  Claims  under  treaty  stipula- 
Uons  are  not  broneht  within  it,  and  when  juiis- 
diction  over  such  ualms  Is  conferred  by  special 
Act  the  authority  of  that  court  to  hear  and  de- 
termine them  is  limited  and  controlled  by  Uie 
provisions  of  that  Act. 

That  was  a  case  in  which,  by  the  express 
terms  of  the  Treaty,  tlie  United  States  had  as- 
sumed the  debt  of^Mexico  to  Atocha  and  others 
of  his  class.  The  present  is  a  case  in  which  such 
assumption  is  implied  from  the  circumstances 
of  the  Treaty  and  the  receipt  of  the  money. 
In  the  former  case  the  United  States  agreed, 
I]  for  a  valuable  fwnslderation  in  land  or  territory, 
to  pay  for  Mexico  98.  300,000  to  her  creditors 
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residing  in  the  United  States.  In  the  latter  the 
Government  received  91S>G00,000  from  En- 
gland, under  what  Is  alleged  to  be  nn  implied 
promise  to  pay  a  class  of  American  claims 
against  her.  We  can  see  no  dilTcrcnce  in  prin- 
ciple in  the  two  cases,  as  they  have  relation  to 
the  fact  that  both  claims  grew  out  of  and  were 
dependent  on  treaty  stipulations. 

This  limitation  of  the  jurisdictiou  of  tlie 
Court  of  Claims  is  in  accord  with  the  uniform 
course  of  the  Government  In  dealingwith  claims 
of  our  citizens  agiUnst  foreign  governments.  Ia 
such  cases,  where  those  goveruments  have  ac- 
nowledged  a  liability,  but  the  amount  or  the 
number  of  the  claims  is  in  controversy,  mixed 
commissions,  composed  of  arbitrators  apnoiuted 
by  each  party  .and  an  umpire,  have  usually  been 
created  by  a  treaty,  which  made  the  award  of 
the  commission  obligatory. 

In  cases  like  that  of  Gundnhipe  Hidalgo  and 
the  Treaty  of  Washington,  under  which  the 
present  claim  arises,  where  the  foreign  Nation 
pays  or  agrees  to  pay  to  this  QovemmcDt  a 
fixed  sum,  in  discharge  of  a  class  of  claims 
wliich  is  the  subject  of  treaty,  Congress  has  pro- 
vided a  commission  at  home  to  pass  upon  the 
claims  asserted  under  the  Treaty . 

In  no  case  that  we  are  aware  of  has  Congress 
conferred  on  any  judicial  tribunal  the  power  to 
adjudicate  such  claims  as  a  class,  and  in  the  case 
of  Atocha,  where  a  reference  of  a  single  claim 
was  made  to  the  Court  of  Claims,  its  action  was 
rather  in  the  nature  of  a  commission  to  ascer- 
tain the  facts  than  a  judicial  tribunal,  as  in 
other  cases ;  and  hence  no  appeal  was  allowed. 

In  the  case  of  the  Geneva  Award,  one  such 
commission  has  been  created  by  Act  of  Con- 
gress and  its  term  of  service  has  expired.  An- 
other Is  now  in  existence,  under  another  Act, 
for  the  same  puriMse,  namely:  the  distribution 
of  the  sum  paid  under  that  award,  and  Congress 
is  still  devoting  its  attention  to  other  means  for 
the  proper  dismbutlon  of  the  remainder  of  this 
fund. 

For  theM  reaaont  w  afot  opinim  tf'<U  Gie 
Court  of  Claimt  had  -no  jurttdieUm  of  the  com  fsoi 
praented  by  the  ^tiiion  of  appdlantfUnditt  de- 
cree dimiering  it  U  affimud, 

John  P.  Pavlmm,  surviving  and  sole  receiver 
of  the  Columbian  Insurance  Company,  Aj^ 
V.  United  Slalee,  No.  880. 

APPEAL  from  the  Court  of  Claims. 
See  tjie  preceding  and  related  case  of  O.  W. 
Ina.  Co.  V.  U.  8.  in  connection  with  this  case. 
Mr.  jofan  UcDonald,  for  appellant. 
Mr.  S.  F.  PbSlUpa*  Holicitar-Qen.,  for  ap- 
pellee. 

This  case  was  tried  at  the  same  time,  in  the 
Court  of  Claims,  as  the  Orent  Wctitcru  lii»ar- 
anee  Co.  v.  the  same  defendant,  and  was  de- 
cided on  the  same  facts  and  the  same  judgment 
was  then  rendered. 

It  was  argued  in  this  court  with  that  cose, 
and  tiie  Jtidgment  of  tlte  Court  of  Claim  is  af- 
firmed, for  the  reaaone  given  in  the  opinion  •» 
lhat  ease. 

True  copy.  Test;  _  „       „  „ 

James  H.  McKenney,  Qerk,  Bup.  Court,  U.  8. 
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[181]    ^  Parte: 

In  the  Ufttter  of  WILIJAH  L.  BOTAIL, 

(Soe  B.  a,  Beporterl  ed.,  181,  IS.) 
-JurutUctum  to  review  daeitum  on  habeas  corpus 

L  Tbii  oourt  has  no  Juriedlctlon,  under  the  form 
ot  ftn  Appeal  or  writ  of  error,  to  review  a  decision 
«f  a  Circuit  Court  upon  a  wru  of  hobea*  corpw  In 
thecase  of  a  person  alleged  to  l>ere«tniln«d  <n  nil 
Ubertrln  violation  of  tfie  Constitution,  or  of  any 
law  or  treaty  of  the  United  Btat«e. 

S.  The  Junsdtctlonl  la  acqaired  br  this  oourt  In 
such  a  ooae  through  Ita  own  writ  of  ha&«u  eon>us, 
■nd  untU  that  la  tsnied  there  lino  power  to  prooeed, 
Premnttd  Oct.  24,  IS84.  Dtetdtd  N09. 10,  1884. 

ON  motion  for  lean  to  file  a  petftion  tor  a 
writ  of  eertioraTi. 
Tbe  bistoiy  and  facts  of  the  case  luffldently 
appear  in  tlie  opinioD  of  tbe  court. 
Mr.  Wm.  "L.  Royall,  Id  person. 

Sr.  Oki^jMttiee  Walte  deUyered  the  opin- 
ion of  the  court: 

The  petition,  which  we  are  asked  to  grant 
permission  to  file,  pravs  for  a  writ  oteerttorari 
commondlnj;  "The  Clerk  of  the  Circuit  Court 
of  the  United  Stales  for  tbe  Eastern  District  of 
Virginia  to  certify  to  this  court  a  full,  true  and 
perfect  transcript  of  the'record,  judgment  and 
proceedings  hnd  in  the  Circuit  Court/'  under  a 
■vriiotlutbeatcoTpue,  issued  hy  that  court  on  tlie 
application  of  ttie  petitioner,  for  the  purpose  of 
an  inquiry  Into  tbe  cause  of  his  detention  by 
tbe  Hustings  Court  of  the  City  of  Richmond 
for  trial  upon  an  indictment  found  against  him 
In  that  court.  The  Circuit  Court  refused  to 
dfschni^  the  prisoner,  but,;on  his  "stating  that 
he  lotcndcd  to  apply  to  this  *  *  *  court  to  re- 
view the  order  mnde  by  the  Circuit  Court," 
that  court  admitted  him  "to  bail,  the  condition 
of  his  bond  being  that  he  sliould  appear  here 
on  the  first  day  of  the  present  Term  •  *  •  and 
if  tliis  court  should  f^l  to  make  any  order  in  the 
case,  then  to  i^^earbefore  the  *  *  *  Circuit 
Court  *  *  *  and  aUde  by  the  further  order  of 
that  coutU"  Tbw  petition  further  prays  that 
Uiis  court  "May  make  all  such  other  orders  as 
*  *  *  petitioners  case  may  require,  and  as  may 
be  necessary  to  give  him  the  full  protection  of 
the  ConsUtutloD  and  laws  of  the  United  States. 
That  the  cause  of  *  *  *  petitioner's  unlawful 
custody  maybelnqolredinto,  and  that  the  erro- 
neous Judgment  ot  the  CSnmlt  Court  may  be 
[182]  reviewed  and  reversed  and  •  •  •  petitioner  re- 
stored to  the  liberty  of  which  he  has  been  iUe- 
gallT  and  unconstitutionally  restrained." 

This  court  has  no  jurifidiction,  under  the 
form  of  an  appeal  or  writ  of  error,  to  review  a 
decision  of  a  Circuit  Court  upon  a  writ  of  ha- 
beat  corpue  In  tba  case  of  aperson  alleged  to  be 
restrained  of  hlsUbatylc  violation  01  theCon- 
fltltation  or  of  any  law  or  treatv  of  tbe  United 
States.  Such  an  appeal  was  given  by  the  Act 
of  February  5, 1867.  cb.  28, 14  Stat,  at  L. ,  385, 
but  it  was  taken  away  by  the  Act  of  March  27, 
1868,  ch.  84, 15  Btat.  at  L.,  44.  and  has  never 
been  restored. 

In  Bx parte  Tener,  8  WalL,  108  [78  U.  8., 
SIX..  8S81  it  was  held  "That  In  all  cases  where 
«  Circuit  Court  of  the  United  States  has,  In  the 
4tM» 


exercise  of  its  original  jurisdicUoo,  caused  a 
prisoner  to  be  brought  befwe  it,  and  has,  after 
Inquiring  into  the  cause  of  detrntlm.  rMaanded 
him  to  the  cunody  £rom  whidi  be  was  taken, 
this  court,  in  the  exercise  of  its  appellate  juria- 
diction.  may,  by  thewritof/uiA«as0m?tu,  aided 
by  the  writ  of  certiorari,  review  the  decision  of 
the  Circuit  Court  and,  If  it  be  found  unwar- 
ranted by  law.  relieve  tbe  prisoner  from  tbe  un- 
lawful restraint  to  which  be  has  been  re- 
manded." The  jurisdiction  is  acquired  by  this 
oourtin  iudi  a  case  through  its  own  writ  of 
hdbea»  eorput  and,  until  that  Is  Issued,  there  Is 
no  power  to  proceed.  In  the  present  case  no 
sncn  writ  is  a^ed  for  and,  as  the  Circuit  Court 
has  not  yet  remanded  the  prisoner  to  the  cus- 
tody from  which  he  was  taken,  he  is  in  no  con- 
dition to  apply  for  one  imder  the  ruling  in  Yer- 
ger'e  Caee.  We  know  of  no  authority  In  the 
Circuit  Court  to  take  a  bond  from  a  prisoner 
brought  b^ore  It,  hy  its  own  writ  of  habeat 
emnu,  to  appear  In  thia  court  to  answer  that 
writ.  It  follows  that.  If  we  had  before  us  the 
record  which  It  Is  sought  to  bring  up  by  the 
eertiorari,  we  could  not  proceed  to  a  review  of 
the  decision  complained  of.  and  the  motion  for 
leate  to  file  apeUtion  for  the  writ  ie  denied. 
True  copy.  TSeet: 

James  H.  HaKenaer,  Ghrk.  Sap.  Court,  U.  B. 


Be  Parte: 

In  tbe  Matter  of  T.  TEMPLE  CROUCH,  A- 

tttimter. 

(See  8.  CV.Reporter'aed.,  17&-18a> 

Habeas  corpus,  diee^arge  on^-offlee  of  the  mil- 
error,  isAsn  majfbe  attigneaon  exclusion  <^ 
etidmee. 

1.  If  a  prisonOT  Is  In  tbe  oustody  of  a  State  Court 
(tf  competent  Jurisdiction,  not  lirettallramerted.  he 
ownnol  be  taken  from  that  Jurlsdiouon  and  ots* 
oltanrad  on  babeat  eunnu  inued  by  a  oourt  of  the 
Unttad  States,  atmplr  because  halt  not  ffuUtr  of 
the  oltense  for  which  belaheld. 

t.  The  oOce  trt  a  writ  of  hateae  eorjm  Is  neither 
to  oorrectorroii  of  the  oourt  below,  nor  to  take  tbe 
prisoner  awar  from  the  oourt  whtcb  holds  him  (or 
trial,  for  tear,  tf  he  remains,  they  may  be  oommlt- 
ted. 

Prveented  Oct.  24, 2884,   Decided  Nen.  10,  288$. 

MOTION  for  leave  to  file  petition  for  a  writ 
of  habeae  corpus. 
Tbe  history  and  facts  of  the  case  »ppeai  in 
the  opinion  of  the  court. 
Mr.  Wm.  L.  Boy«ll»  for  petlttoner. 

Mr.  Chitf  JustiesVlmikm  dellrcred  tbe 
ion  of  the  court: 

Thispetltion  is  denied.  The  general  revenue 
lawof  Yirgiuia  provides  that  no  person  slialldo 
business  In  the  State  as  a  sample  merchant  until 
he  has  obtained  a  license  therefor,  on  payment 
of  a  tax  of  $75;  and  that,  if  be  does,  be  shall 
pay  a  fine  of  $500  for  the  mat  offense,  and  MOO 
for  each  suoceeding  offense.  Acts  of  Virginia. 
1884,ch.4«t,8ec&80, 81, pp.  678, 879.  Thcpetf- 

NoTfc-miot  qaetllms  mav  be  considered  on  ijrtt 
A/ habeas  oomis.  SeenoUto  Acports  OsrU,«M  U. 
XXVII,.  «8flr 
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tkmer  nvr  been  Inf onned  against  and  Is  now  beM 
In  custody  for  trial  bj  order  of  the  Hiistingi 
Court  of  the  City  of  Itichmond,  for  a  violation 
of  this  law.  According  to  the  statements  in  the 
petition  presented  to  us,  the  defense  of  the  peti- 
tioner, upon  the  trial  of  that  case,  will  be  a  tender 
hj  him,  before  commencing  business,  to  the 
proper  revenue  offlctr  of  the  otate,of  the  amount 
<tfuiereqidred license  tax,  In  coupons  cutfrom 
state  bonds,  which  the  State  when  ft  issued  the 
bonds  agreed  should  be  receivable  in  mmnent 
of  all  state  dues;  and  a  refusal  of  the  officer  to 
•ccept  the  tender  and  give  a  proper  certificate 
therefor,  because  by  a  Aatute,  enacted  after  the 
Issue  of  the  bonds,  Uie  tax  receiving  officers 
were  prohibited  from  taking  the  coupons  tor 
this  tax.  The  right  of  the  petitioner  to  m  vrrlt 
of  habeM  eorjnu  from  this  court  is  put  In  the 
petition  on  the  ground  that  the  petitioner  is  de- 
tained In  custody  by  the  State  Court,  in  viola- 
tion of  the  Constitution  of  the  United  States, 
because  the  statute  which  prohibits  the  officer 
from  accepting  the  coupons  impairs  the  obll- 
mtion  of  the  contract  of  the  State  to  receive 
uem,  and  1^  on  that  account,  inoperative  and 
Tfrfd,  by  reastm  of  the  proviticm  of  the  Consti- 
tution which  |»eclndes  the  States  from  passing 
such  laws. 

It  Is  not  dtdmed  that  the  law  which  imposes 
tlie  tax  and  fixes  the  penalty  for  doing  business 
without  its  payment  is  unconstitutional.  Nel- 
[180]  tber  is  It  pretended  that  the  Hustings  Court  has 
Dot  plenary  jurisdiction  for  the  trial  of  persons 
charged  mth  a  violation  of  the  law.  The  pe- 
titioner is,  there-fore.  In  the  custody  of  a  state 
court  of  competent  jurisdiction,  and  hdd  for 
trial  upon  an  information  for  violating  a  crimi- 
nal statute  of  the  Stale.  He  seeks  to  be  dis- 
chnrged  by  /labeoM  corpus,  not  because,  if  guilty 
of  the  chnrge  which  has  Ixten  made  against  him, 
the  court  U  without  jurisdiction  to  hold  him 
for  trial,  and  to  convict  and  sentence  him,  but 
because,  as  be  olleges,  he  has  a  valid  defense  to 
t!ie  charge,  which  grows  out  of  a  provision  In 
the  Constitution  or  the  United  States,  and  for 
this  reason,  he  insists  he  is  detained  in  violation 
of  the  Constitution.  It  Is  elementary  learning 
that,  if  a  prisoner  is  In  the  custody  of  a  state 
court  of  competent  jurisdiction,  not  illegally 
asserted,  he  cannot  be  taken  from  that  jurisdic- 
tion and  dlscbareed  on  AidwieorptM  issued  by  a 
court  of  the  United  States,  simply  because  he 
la  not  guilty  of  the  ofTense  for  which  he  Is  held. 
All  questions  which  may  arise  in  the  orderly 
course  of  the  proceeding  against  him  are  to  be 
determined  by  the  court  to  whose  jurisdiction 
be  hju  been  subjected,  an&  no  other  court  Ls 
authorized  to  interfere  to  prevent  It.  Here  the 
right  of  the  prisoner  to  a  discharge  depends 
alone  on  the  niffldencr  of  bis  defense  to  the  in- 
formation nnder  which  he  Is  held.  Whether 
his  defense  is  sufficient  or  not  \s  for  the  court 
which  tries  him  to  determine.  If  In  this  deter- 
mination errors  are  committed,  they  can  onlv 
be  corrected  in  an  appropriate  form  of  proceed- 
ing for  that  purpose.  The  office  of  a  writ  of 
haoeat  corpus  is  neither  to  correct  such  errors, 
nor  to  take  the  prisoner  away  from  the  court 
which  holds  him  zor  trial,  for  fear,  if  he  remiUns. 
they  may  be  committod.  Authorities  to  this 
effect  in  our  own  reports  are  numerous.  JQr 

Srte  Watkins,  8  Pet,  802;  Ex  parte  Lange, 
Waa,  166  [85  U.  8.,  XXI.,  879];  Be  parte 
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Parkt,WV.  S.,S8rXXllL,7881;  BtporteSie- 
bdd,  lOOU.  S.,  874  [XXV.,  719}; St  parte  FIp- 
ffinia.  Id. ,  848 1 XXV. ,  6781 ;  Sbe  parte  Rtneiand, 
104  U.  S.,  612  [XXVl,  8641;  Bxpairte  OurUt, 
106  U.  S.,  875  rXXVn.,!^;  ^  parte  Tar- 
brouffh  [ante,  974].  Of  course,  what  Is  here  said 
haa  no  application  to  writs  of  hdbea*  eormt*  cum 
eovso,  issued  the  courts  of  the  United  Stated 
in  aid  of  tiietr  jurisdiction,  upon  the  removal 
of  suits  OT  proaecntions  from  state  courts  for  trial 
under  the  authori^of  an  Act  of  Congress. 

DmieA. 

Trueoopj.  Test!  _ 
James  H.  UoKenner,  Oa^  Bupi.  Oomt,  U.  a. 

CUed-U4I7.&,4iSl. 


In  tiie  Hatter  of  ISAAC  R.  BARE8DALB 

BT  AL,  P^Hmtire. 

(Sees.  C  "FInilTila  Oommtartoiwrs,"  Beporterled., 
177, 178.) 

Mandamus,  tcA«i  refuted— aUowmce  of  writ 


1.  A  wrttof  fatnUfamwisnotordnBrflrBraated 
when  the  partjr  a«inteved  baa  aaothar  adequate 

roinody. 

2.  No  formal  allovanoe  bjr  Uie  etienltoourt  of  a 
writ  of  error  from  this  court  to  review  a  Judipaaent 
of  that  court,  to  required. 

Submitted  Oet.  t7,  2S84.  Deetdtd  Jfon,  10, 1884. 

MOTION  for  leave  to  file  a  petition  for  man- 
damua. 

It  appears,  from  the  petition  soufiht  to  be  filed 
in  this  case,  that,  on  September  2, 1B84,  theCip 
cult  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  rendered  judgment  against 
the  petitioners,  who  constitute  the  Board  of 
Commiasioners  of  the  Sinking  Fund  of  the  State 
of  Virginia,  awarding  a  wnt  of  maiularmu  to 
Hewitt  Cobum,  Jr.,  commanding  them,  upon 
the  receipt  of  certain  coui>ons  of  bonds,  issued 
by  the  State  of  VU-glnia.  amounting  to  |23.716, 
to  issue  to  said  Cobum  in  exchnn^  therefor, 
dollar  for  di^lar,  bonds  issued  under  tlio  Act  of 
the  General  Assembly  of  Virginia,  approved 
February  14, 18S2 ;  that  the  peUtlon  of  said  Co- 
bum  alleged  that  the  coupons  sought  to  be  ex- 
changed were  worth  |0,U86.40,  and  that  the 
new  bonds  were  worth  (12,039.48 ;  that  the  cir- 
cuit court  found  that  the  amount  In  dispute  did 
not  exceed  the  sum  of  $5,000  ;  and  that,  Iff  an 
order  entered  of  record,  said  court  refused  to 
low  a  writ  of  error  to  sdd  judgment 

Tlie  petitioners  pray  this  coiul  to  award  a 
rule  on  the  circuit  court  and  the  Judges  thereof 
to  show  cause  why  a  writ  of  mandamus  should 
not  issue  commanding  said  court  and  said 
Judges  to  allow  a  wnt  of  error  to  said  judg> 
meot,  as  required  by  law.   

Mr.  F.  &  BUtr.  AU^am.  «f  Virginia,  in 
support  of  motion. 


Nora.— Mandamus,  irhen  tMR  iMM.  Bee  mU  to 
U'Ulunrv.8Uliman,15  U.S.<SWhMt.).)ML  . 
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SCTBSUB  Ck)UBT  OW  THE  UKITKD  bTATSB. 


Oct.  '1  kuh, 


Mr.  OhitfJviUee  Walte  deUveied  the  opin- 
bn  of  the  court : 

Thi$  motion  it  denied.  A  writ  of  mandaTMU 
iB  not  ordinarilv  granted  when  the  party  ag- 
grieTed  has  anouicr  adequate  remedy.  Ko  form- 
al allowance  hy  the  circuit  court,  of  a  writ  of 
error  from  tltis  court  to  review  a  judgment  of 
that  court,  ia  requlr^.  Davidton  v.  Lamer,  4 
WalL,  458  [71  U.  B..  XVm.,  878].  The  writ 
issues  in  a  proper  case  as  a  matter  of  right,  but^ 
when  sued  out,  security  must  be  given,  and  a 
citation  to  the  adverse  party  signed.  This  se- 
curity may  be  taken  and  the  citation  signed  by 
a  Judge  of  the  Circuit  Court,  or  any  Justice  of 
this  court.  No  action  of  the  circuit  court  as  a 
court  is  required.  It  does  aot  appear  from  the 
petition  that  any  application  has  been  made  to 
either  of  the  Judges  of  the  circuit  court  lo  ap- 
prove security  or  to  si^  a  citation.  If  they 
should  refuse  on  application  hereafter,  resort 
may  be  had  to  either  of  the  Justices  of  this 
court.  It  will  be  time  enough  to  apply  for  a 
mandamvt  when  all  these  remedies  have  faOed. 
True  copy.  Tost: 

James  U.  if cKenoer,  CSerk,  Bup*  Court,  U.  8. 


[183]     SCOTLAND  COUNTY,  F^.  in  Srr., 

«. 

WILLIAM  HILL. 

(See  8.  C,  Reporter's  ed.,  183-167.) 

Decree  eaneding  county  bonds — effect  of—euep- 
iion  to  exelueion  of  evidence. 

L  AdecreeUiasultlWDUgbtl^cltlHiit  and  tax< 
parers  of  a  ooun^,  to  test  the  vaJidlty  oi  lu  b- 
iOriptloD  to  the  stock  of  a  tMllrosd  (;omT>Diij.  aod 
toe  power  of  the  oouDbrooint,  to  blud  the  couritr 
to  paj  the  bonds  which  It  was  prop^M  :o  ts.sur-  i  ^r 
the  subsoriptioo  and  to  bare  tLcm  cnDcclcd,  whiiiti 
decree  was  In  accordance  witU  ti>c  pmyer  of  tHe 
bill,  binds  all  who  bought  the  bonds  alter  the  euLt 
was  begun,  withactual  uotlce  of  ite  t'CDili^Dt'y  or  at 
the  decree  whloh  waa  rendered. 

X,  ErrorcanbeaaainiedinthlsoourtonBnexcep- 
tJoDtotiieexoluBloBoioral  proof  of  facte,  although 
the  record  does  not  show  that  any  witness  was  act- 
ually called  to  the  stand  to  give  the  evideDce,or  that 
anyone  was  present  who  could  be  called  tor  that 
purpose,  U  the  court  had  decided  hi  favor  of  ad> 
mltOngU, 

[No.  82.] 

Argued  Oct.  gl,tg,  1884.  Decided  Not.  10,1884. 

IN  ERROR  to  the  Circuit  Court-of  thcUnited 
States  for  the  Eastern  District  of  Missouri. 
This  suit  was  brought  in  tlie  court  below  by 
the  defendant  in  error,  to  recover  on  certain 
Interest  coupons  of  bonds  issued  by  the  de- 
ftodants. 

Trial  by  jury  having  been  waived,  the  court 
found  for  the  plaintiff  and  rendered  judgment 
for  |oS,951.24,  with  costs. 

The  pliiintiff  subsequently  obtained  leave  to 
withdraw  certain  coupons  maturing  after  the 
suit  was  brought,  and  remitted  $8,460.24,  be- 
ing tlie  amount  of  said  coupons.  Whereupon, 
the  defendant  sued  out  this  writ  of  error. 

The  facts  of  the  case  are  BuCQciently  stated 
by  the  court. 

Mr.  Henry  A*  n  n  n  In  jh  ami  for  plainti£F 
Id  error. 

092 


Xmn.  F.  T.  Huf hw  and  J.  Bdktr^ioi 
defendant  in  error. 

Mr.  Cki^  JvMiee  Walto  delivered  the 
ion  of  the  court: 

This  case  differs  from  that  of  Scotland  Oo.  t. 
Ttioma;  94  U.  S.,  682  J^XIV.,  2191,  in  one 
important  particular.  The  fourth  plea  avers 
that  after  the  bonds,  from  which  the  coupons 
sued  for  were  cut,  had  been  executed  by  the 
officers  of  the  county  court  they  were  placisd  in 
the  hands  of  Charles  Metz,  as  trustee  of  the 
County;  that  on  the  llth  of  September,  1871, 
while  they  were  in  his  hands,  Levi  Wagner  and 
other  citizens  and  taxpayers  of  the  County 
brought  a  suit  against  him,  the  Justices  of  the 
County  Court,  the  Treasurer  of  the  County  and 
the  Mi88onri,Iowa  and  Nebraska  Railway  Com- 
pany, in  die  Circuit  Court  of  tite  County,  the 
object  and  purpose  ctf  which  was  to  enjoin  Mets 
from  delivering  the  bonds  to  the  railroad  com- 
pany, and  to  have  them  declared  void  and  can- 
celed for  want  of  authority  in  the  County  to 
sulMcribe  to  the  stock  of  the  company;  that  all 
the  d^endants  were  served  with  process  and 
appeued  in  the  suit;  that  a  preliminary  injuno- 
wnvrai  allowed  as  prayed  for;  and  that,  upon 
final  hearing,  a  decree  was  rendered,  which 
was  afterwards  affirmed  by  the  Supreme  Court 
of  Uie  State,  declaring  the  bonds  void  for 
want  of  authority  in  the  County  to  subscribe 
to  the  stock  of  the  railroad  company,  and  di- 
recting that  tlicy  be  delivered  up  for  cancella^ 
tion.  The  plea  then  further  avei-s  that  Metz  de- 
livered the  bonds  to  the  railroad  company  after 
this  suit  was  b^n  and  after  the  preliminary 
injunction  was  granted  and  that  Hill,  tbe 

ElainttfF,  and  alTtbe  persons  who  have  ever 
eld  the  coupons  sued  for,  took  them  without 
giving  value  therefor,  "and  with  full,  actual 
notice  of  every  fact "  in  the  plea  set  forth.  Is- 
sue  was  taken  oo  tliis  plea,  and  at  the  trial  the 
County  offered  in  evidence  the  record  hi  tbe 
Wagner  suit.  To  the  iatroductlon  of  this  evi- 
dence, the  plaintiff  objected,  "  on  the  ground 
that  the  bonds  were  delivered  to  the  railroad 
company  before  any  injunction  was  issued  and 
that  the  bond  is  a  legal  act  of  the  County  and 
valid  in  anybody's  hands."  This  objection  was 
sustained.  The  County  then  offei'ed  in  evi- 
dence, after  due  proof  of  execution,  a  bond  exe- 
cuted  by  the  railroad  company  to  Metson  tbe  2l8t 
of  September,  1871,  to  indemnify  him  "Against 
all  damages,  costs,  expenses,  etc.,  whicli  the 
said  Metz,  as  trustee  of  the  County  of  Scotland 
aforesaid  •  •  •  may  incur  by  reason  of  cer- 
tain injunction  suits  now  pending  in  the  Scot- 
land County  Circuit  Court,  or  by  reason  of  any 
petition  for  injunction  which  may  be  filed  be- 
fore Judge  £.  V.  Wilson,  in  Clark  Coun^,  Mis- 
souri, on  September  22, 1871."  This  was  ob- 
jected to  and  the  objection  snstidned. 

The  defendant  then  "Offered  to  prove, 
Charles  Metz,  the  agent  named  in  Uie  pleadings, 
that  he  had  actual  notice  of  the  pendency  of  the 
aforesaid  suit  of  Wagner  v.  Metz,  at  the  time  he 
delivered  the  instruments  (described  in  the  de- 
fendant's pleading)  to  the  Missouri,  Iowa  and 
Nebraska  Railway  Company,  and  offered  to 
prove  that  the  Missouri.  Iowa  and  Nebraska 
Railway  Company.and  each  subsequent  holder, 
received  the  instrumenta  referred  to  In  the 
plaintiff's  petition  with  actual  notice  of  the 

^  n2,r.s. 
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pendeocy  of  the  aforesaid  suit  •  •  •  as  set 
up  in  the  fourth  count  of  this  answer."  This 
was  also  i  bjected  to  and  the  objection  sustained. 
To  all  these  raliogs,excluding  testimooy.exccp- 
tioiu  were  duly  tuen,  and  error  Is  assigned 
here  thereon. 

All  this  evidence  was,  in  our  opinion,  Im- 
properly excluded.  The  decree  in  the  Wagner 
suit  was  set  up  as  a  bar  to  the  action,  on  the 
ground  that  the  liability  of  the  county  for  the 
coupons  was  re$  judicata  between  the  parties. 
The  suit,  atthougli  brought  by  citizens  and  tax- 
payers of  the  County,  was  In  effect,  the  same 
as  though  brought  by  the  county  itself  to  test 
the  TaliditT  of  the  subscription  which  had  been 
made  to  the  stock  of  the  company  and  the 
power  Of  the  county  court  to  bind  tuo  County 
to  pay  the  bonds  wucb  it  was  proposed  to  issue 
for  the  subscription.  The  County  was  itself  a 
party  tbrou-'h  the  Justices  of  the  County  Court, 
which,  in  Missouri,  is  the  governing  board  and 
represents  the  County  In  all  such  matters.  The 
whole  purpose  of  the  suit  was  to  keep  the  bonds 
from  the  market  as  commercial  paper,  and  to 
have  tlicm  canceled.  The  suit  was  about  the 
bonds  and  the  liability  of  the  County  thereon. 
The  decree  was  in  accoi-dance  with  the  prayer 
of  the  bill,  and  certainly  concluded  both  >ictz 
and  the  railroad  company.  After  the  rendition 
of  tills  decree,  the  company  could  not  sue  and 
recover  on  the  bonds,  because,  as  between  tlie 
company  and  the  Coimty,  it  had  been  directly 
adjudicated  that  the  bonds  were  void  and  of  no 
binding  effect  on  the  County.  But  it  is  equally 
well  settled  that  the  decree  binds,  not  only  Metz 
and  the  company,  but  all  who  bought  the  bonds 
after  the  suit  was  Iwgun  and  who  were  charge- 
able with  notice  of  its  pendency  or  of  the  do- 
CFce  which  was  rendered.  The  case  of  Warren 
Co.  V.  Marey.  97  U.  S.,  96  rXXIV.,97r|,decides 
tliat  purchasers  of  negotiable  securities  ure  not 
chargeable  w  itli  coMti-uctitx  notice  of  llie  pend- 
ency of  a  suit  affecting  the  title  or  validi^of 
the  securities ;  but  it  uas  never  been  doubted 
that  those  who  buv  such  securities  from  litt- 
eating  parties,  with  actual  notice  of  the  suit, 
do  so  at  their  peril  and  must  abltte  the  result 
the  same  as  the  parties  from  whom  they  got 
their  title.  Here  the  offer  was  to  prove  actitnl 
notice,  not  only  to  the  plaintiff  when  be  bougiit, 
[186]  ^  every  other  buyer  and  holder  of  the  bonds 
from  the  time  tbev  left  the  bands  of  Metz,  pend- 
ing the  suit,  until  they  cameto  him.  Certainly 
If  these  facts  hod  been  establislied,  the  defense 
of  the  County,  under  its  fourth  plea,would  have 
been  sustained,  and  this  whether  an  injunction 
had  been  granted  at  the  time  the  bonds  were 
delivered  by  Metz  or  not.  The  defense  does  not 
rest  on  the  preliminary  injunction  but  on  the 
final  decree  by  which  the  rights  of  tiie  parties 
were  fixed  and  determined. 

It  Is  claimed,  however,  Uiat  error  cannot  be 
•srigned  here  on  the  exception  to  the  exclusion 
of  the  oral  proof,  because  the  record  does  not 
show  that  any  witness  was  actually  called  to 
the  stand  to  give  the  evidence,  or  that  any- 
one was  present  who  rould  be  called  for  that 
purpose,  if  the  court  had  decided  In  favor  of 
admitting  It,Bnd  we  are  referred  to  the  cases  of 
Robinson  v.  State,  1  Lea  (Tenn.),  673,  and  Etck- 
baeh  r.  Huiit,  47  Hd.,  66.  in  support  of  that 
pvopodtion.  Those  cases  do,  undoubtedly,  hold 
that  oior  cannot  be  as^gned  od  such  a  rnUng 

lis  U.  & 


tmlcss  It  appears  that  the  offer  was  made  in 
good  faith  aud  tlits  is  in  rcalitv  all  tbcy  do  de- 
cide. If  the  ti*ial  court  has  doubts  about  the 
good  faith  of  an  offer  of  testimony,  it  can  in^ 
on  the  production  of  the  witness  and  upon 
some  attempt  to  make  the  proof  before  It  rejects 
the  offer ;  but  if  it  does  reject  it  and  allows  a 
bill  of  exceptions  which  shows  that  the  offer 
was  actually  made  and  refused  and  there  is  noth- 
ing else  in  the  record  to  indicate  bad  faith, 
an  appellate  court  must  assume  that  the  proof 
could  have  been  made  and  govern  itself  ac- 
cordingly. 

Is  is  evident,  from  the  whole  recwd,  that  the 
court  below  proceeded  on  the  theory  that  the 
decree  in  the  Wagner  suit  could  notconclude  the 
plaintiff  and  that,  consequently,  it  was  a  matter 
of  no  importance  whether  he  bad  notice  of  the 
pendency  of  the  suit  or  not  In  our  opinion,  the 
error  began  with  the  exclusion  of  the  record  in 
that  suit.  As  notice  of  the  pendency  of  the  suit 
was,however,  necc!<sary  to  bind  the  plaintiff  by 
tbedecree,  proof  of  that  fact  was  offcred,so1^at 
the  question  as  to  the  effect  of  the  decree  ui^on 
this  suit  ini^bt  be  proixsrly  presented  for  review 
If  deemed  advisulile.  Tue  court  below  seems 
not  to  have  doubted  the  good  faith  of  the  offer, 
and  so  ruled  against  It  without  first  requiring 
the  defendant  to  produce  bis  witnesses  ana[i| 
show  his  ability  to  furnish  the  testimony  If  al- 
lowed to  do  so. 

It  is  a  matter  of  no  Importance  whether  the 
decision  in  the  Wagner  suit  was  in  conflict 
with  that  of  this  court  in  Scotland  Go.  v.  Tltoma*, 
supra,  or  not.  The  question  here  is  not  one  of 
authority  but  of  adjudication.  If  there  has 
been  an  adjudication,  which  binds  the  plaint- 
iff, that  adjudication,  whether  it  was  right 
or  wrong,  concludes  lum  until  It  has  been  re- 
versed or  otherwise  set  aside  In  some  direct  pro- 
ceeding for  that  purpose.  It  cannot  be  disre- 
garded any  more  In  the  courts  of  the  United 
States  than  in  those  of  the  State. 

U  it7iout  eotmderin'j  any  of  Vie  other  quettion* 
tehieh  hate  been  argued,  tee  rezerse  thejudff/nent 
andranand  tlie  cause  for  a  new  trial. 
True  copy.  Tost: 

James  H,  UoKenner,         Sop.  Court,  U.  & 


FREDERICK  a  AYRES  n  al., 
«. 

GHABLEB  E.  WISWALL  bt  ai.. 

(See  8.  C,  Reporter's  ed..  187-108.) 

When  Circuit  Court  Aovid  fmand  rattw  to 
8tat«  Oourt—tuit,  when  mt  fWROmUtf— 
rate  eontroveraiet. 

L  ItlsHMaatyof  tbeClreaitOoartof  tlMlTntted 
States  to  Temand  a  cause  wbtob  has  been  removed 
from  a  State  Ooiut.  whenever  It  shall  appear,  at 
any  time  after  the  suit  baa  been  removed,  that  such 
eult  does  not  Involve  a  dispute  or  controversy  prop* 
eriy  wlthtn  the  Jurisdiction  of  the  oourt. 

£.  A  suit  for  the  foreclosure  of  a  mortgage  Is  not 
removattle  ludor  section  2  of  the  Act  of  1875,  if  all 


Nora.— Aemoval  eatiau  under  ^et  ofms;  ett^ 
umMm.  Seenotetollejrar  v.DeLU.B.Constr.00^ 
100  U.^  XXy»  693. 

.^numption  0/  fKortims  by  pureAowr  prenHsei ; 
vhat  MtutitutM;  4f<et  of;  eoaiKtfanee  wUeet  to 
morigage.  Sea  noCi  lo  BUiott  T.  Swikatfe,  Ul  U.  SL 
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the  parties  oo  om  ride  of  the  coDtroTeny  were  not 
tAtiuBos  at  dUTereot  States  from  those  on  the  other. 

8.  The  fact  that  separate  aaswers  were  filed  which 
nUsed  separate  lasuee  In  defending  ajfalnst  the  one 
cause  of  action,  does  not  create  separate  contro- 
veralei,  wttUn  the  meaning  of  that  term,  ai  used  In 
tbestttute. 

[No.  803.1 

Submitted  Oct.  SO,  I8S4.  Decided  Nm.  XO,  IS84. 

A  FPEAL from theCSrcuitCourtofthe United 
iX  States  for  the  System  DisUict  of  Hichigao. 

The  history  and  facts  of  Uie  cose  appear  in 
the  opinion  of  the  court. 

Meaai  t.  John  F.  Dillon  and  John  Atkin- 
son, for  appcllaDts. 

Metsra.  William  T.  BEitcheU  and  J.  H. 
McCtomui*  lor  appellees. 

Jfr.  OJtit^  Jmtiee  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  00  appeal  under  section  5  of  the  Act  of 
March  3,  1875,  ch.  137, 18 Stat.  atL.,  470,  from 
[188]  ftn  order  of  the  Circuit  Court  remanding  a  case 
which  lutd  been  removed  from  a  State  Court. 
The  suit  was  brought  on  the  15th  of  April,  1879, 
in  the  Circuit  Coort  of  Huron  County,  Michi- 
gan, by  the  appellees,  citizens  of  Kew  York, 
^pdnst  Ebcnezcr  Wiswall,  also  a  ciUzen  of  New 
York;  Ebonezer  R,  Ayres,  a  citizen  of  Ohio; 
Frederick  S.  Ayres,  James  S.  Ayres,  Charles 
G.  Learned,  citizens  of  Micliigon,  and  many 
others  wliose  citizenship  does  not  appear,  to 
foreclose  a  mortgage  executed  by  Frederick  S. 
Ayres,  Charles  G.  Learned  and  Ebenezer  Wis- 
wall, to  Catherine  E.  Wiswall,  a  citizen  of  New 
York,  to  secure  a  debt  owin?  by  them  Jointly 
to  her.  This  mortenge  and  uie  debt  it  secured 
were  assigned  to  the  appellees  before  the  suit 
was  bi'ou^t.  After  the  mortgage  was  made. 
Ebenczer  Wiswall  contracted  In  writing  to  sell 
to  Frederick  S.  Ayres  his  interest  in  the  mort- 
gaged property,  suhjoct  to  the  morteage  debt 
wmcb  Ayres  assumed  to  pay  as  part  01  Uie  con- 
sideration money.  Afterwards  Learned  sold 
and  transferred  to  ElKnezer  R.  Ayres  all  his  re- 
maining interest  in  a  part  of  the  mortgi^ed 
property,  subject  to  the  mortgage  which  Fred- 
erick S.  Ayres,  James  S.  Ayres  and  Ebenezer 
Ayres  bound  themselves  to  pay.  Between  the 
time  of  the  exeattion  of  the  mortgage  and  the 
commencement  of  the  suit,  the  mortgagors  and 
their  grantees  sold  and  conveyed  a  laige  num- 
ber of  the  parcels  of  the  mort^t^  property  to 
various  persons  whose  dtizenship  does  not  ap- 
pear. All  these  purchasers  were  made  parties. 
The  hill,  after  setting  forth  the  execution  of 
the  mortgage,  and  the  Tarious  transfers  and  con- 
veyancts,  and  giving  credit  for  certain  pay- 
meuts  on  the  mortgage  debL  prayed  that  fred- 
erick  S.  Ayres,  Charliu  O.  Learned  and  Eben- 
czer Wiswall  be  decreed  to  pay  the  amount 
found  due  on  .the  mortgage  debt,  and  in  de- 
fault that  the  property  or  so  much  thereof  as 
was  neces<«ry,  might  be  sold  and  the  proceeds 
applied  to  that  purpose.  It  further  prayed  for 
execution  against  Frederick  S.  Ayres,  Charles 
G.  Learned,  Ebcnezer  Wiswall  and  James  S. 
Ayres  for  any  balance  of  the  debt  which  might 
remain  due  after  the  property  was  exhausted. 

Ebenezer  Wiswall  and  Learned  filed  aepa- 
/ate  answers  to  the  bill.  In  which  they  admitted 
the  execution  of  the  mortgage  and  lue  debt  for 
the  security  of  which  it  was  given  and  asked 
[1891  that  tbeb-  regtectiTe  grantees,  who  had  assumed 
<94 


the  payment  of  the  mortgage  debt,  might  be 
decreed  to  be  first  personally  liable  for  any 
money  decree  that  should  be  rendered. 

Frederick  S.  Ayres  and  James  S.  Ayres  also 
answered,  denyu3g  that  the  original  debt  for 
which  the  mortgage  was  executed  amounted  to 
as  much  as  it  was  stated  in  the  mor^rage  to  be, 
and  averring  that  other  payments  nad  been 
made  beyond  those  stated  in  the  bill.  They  in- 
sisted that  there  was  not  more  than  $20,006 
due,  and  this  they  offered  to  pay. 

In  this  state  of  the  pleadings,  Frederick  B. 
Ayres,  James  S.  Ayres  and  Ebenezer  R.  Ayres, 
on  the  38th  of  November,  1879,  filed  in  the 
State  Court  a  petition,  accompanied  by  the  nec- 
essary bond,  for  the  removal  of  the  cause  to  the 
Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Michigan.  The  parts  of  the  pe- 
tiUon  material  to  the  present  Inquiry  are  as  fol- 
lows: 

"  That  said  complainants  are  and  were  at  the 
time  said  sidt  was  commenc-ed  citizens  of  New 
York.  That  your  petitioners,  Frederick  8, 
Ayres  and  James  S.  Ayres,  are  and  were  when 
said  suit  was  commenced  otlzeus  of  T^ichigan, 
and  your  pelitiooer,  Ebenezer  R,  Ayres,  is  and 
was  when  said  suit  was  commenced  a  citizen  of 
Ohio.  That,  in  said  suit,  which  is  for  the  fore- 
closure of  a  mortga^  on  a  lar^  tract  of  land 
in  the  eastern  district  of  Michigau,  thera  is  a 
controversy  which  is  wholly  between  said  com- 
plainant and  these  petitioners,  and  \t'hicb  can 
be  fully  determined,  as  to  ,them,  without  the 
presence  of  tiie  other  defendants." 

Under  this  petition,  the  case  was  taken  to  the 
Circuit  Court  of  the  United  Slates,  where  it  re- 
mained until  the  39th  of  December,  1831,  and 
until  after  a  hearing  and  a  decree  nudiug  Uie 
amount  due  on  the  mortgage  and  ordcringasalc 
of  the  property.  While  the  case  was  in  tlie 
United  States  Court,  El>enezcr  R.  Ayres  filed 
an  answer,  presenting  substantially  the  same 
issues  as  those  of  Frederick  S.  and  J.  S.  in  the 
State  Court.  On  the  2&th  of  December,  1881. 
and  during  the  same  teim  in  which  the  final  de- 
cree was  rendered,  the  following  order  was 
made: 

"It  appearing  to  the  court  that  the  record  in 
this  cause  was  improperly  removed  to  the  court  [100] 
^m  the  Circuit  Court  (» the  County  of  Huron, 
in  chancery,  and  that  this  court  haUi  not  juris- 
diction of  the  cause,  it  is  ordered  that  the  pro- 
ceedings had  thereon  in  this  coiut  be  and  the 
same  are  hereby  set  aside  and  held  for  naught: 
and  that  the  said  cause  be  remanded  to  the  said 
Circuit  Court  for  Huron  County,  to  chancery, 
and  that  this  cause  be  dismissed  nom  this  court 
for  want  of  Jurisdiction." 

From  this  order,  the  present  appeal  was  taken 
on  the  lath  of  November,  1883. 

The  6tb  secUon  of  the  Act  ot  March  8,  1875 
[18  Stat,  at  L.,  470]  makes  It  the  duty  of  the 
Circuit  Court  of  the  United  States  to  remand  a 
cause  which  has  been  removed  from  a  State 
Court  when  it  shall  appear  to  the  satisfaction  ot 
the  court,  at  any  time  after  the  suit  has  been  rfr 
moved,  that  such  suit  does  not  really  and  sub- 
stantially involve  a  dispute  or  controversy 
properly  within  the  jiinsdiction  of  the  court 
For  this  purpose  the  circuit  court  retained  its 
power  over  the  suit  and  the  parties  until  the 
end  of  the  Term  at  which  the  final  decree  was 
rendered.  The  parties  wore  not.  In  law,  dis- 
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charged  from  their  attendance  ia  the  catue  until 
the  close  of  the  Term,  and  the  decree,  though 
entered,  was  "  in  the  breast  of  the  court"  until 
the  final  adjouniment.  BacAbr.,  tit.  Amend- 
ment and  Jeofail,  A;  ExjaarU  Lange,  18  Wall.; 
168  [86 U.  S.,  XXI.,  872];  Qoddard  v.  Ordwav, 
101  tr.  S.,  752  [XXV.,  1043].  The  Older  to  re- 
mand can  be  made  at  any  time  duriDg  the  pend- 
encj  of  the  cause  when  it  shall  ai)pear  there  is 
no  jurisdiction.  The  fact  that  Sbenezer  K. 
Ayres  bad  filed  his  answer  In  the  United  States 
Court  is  a  matter  of  no  importance.  That  fact 
did  not  of  itself  confer  luiisdiction  if  there  hod 
been  none  before.  It  will  be  for  the  State  Court, 
when  the  case  gets  back  there,  to  determine 
what  shall  be  done  with  pleadings  filed  and  tea- 
timony  taken  during  the  pendency  of  the  suit 
in  the  other  jurisdiction. 

The  suit  was  brought  for  the  foreclosure  of 
the  mortgage,  and  a  personal  money  decree  for 
any  balance  that  might  remain  due  on  the  debt 
after  the  security  of  the  mortgage  was  ex- 
hausted. The  mortgage  and  the  debt  it  secured 

E resented  the  subject-matter  of  the  coutroTersy 
I  the  case.  Ebenczer  Wiawall  was  one  of  the 
mortgagors  and  one  of  the  debtors.  The  relief 
■ought  was  against  him  and  the  other  defend- 
ants. It  involved  a  finding  of  the  unount  due 
from  him  and  the  others  who  were  bouud  for 
the  payment  of  the  debt,  and  in  a  certain  event 
an  order  for  an  execution  against  him  person- 
ally for  the  collection  ot  the  money.  The  debt 
was  a  unit.  Whatever  sum  was  due  from  one 
was  also  due  from  all  who  were  chargeable  with 
Its  payment.  There  could  not  be  a  decree  against 
a  port  of  the  defendants  for  one  sum,  and 
against  the  rest  for  another.  Although  Wfswall 
did  not  contest  the  amount  of  the  claim  of  the 
complainants  as  set  out  in  their  bill,  Frederick 
8.  Ayres,  one  of  the  joint  debtors,  did;  and  if  he 
succeeds  in  his  defense  it  will,  of  necessity,  in- 
ure to  the  benefit  of  Wiswall.  The  matter  in 
dispute  between  the  parties  on  the  opposite  side 
of  the  suit  to  enforce  the  mortgage  was  the 
amount  due  on  the  mortg^  debt.  The  com- 
plainants, dtizens  of  Xew  York,  are  on  one  side 
of  tlie  suit,  and  Ebenezer  Wiswall,  also  a  citizen 
of  New  York,  and  others,  citizens  of  Michigan 
and  Ohio,  on  the  other.  If  the  claim  of  the 
complainants  is  suatained,  the  decree  will  be 
against  all  the  defendants.  In  order  that  the 
complainants  may  get  all  the  relief  they  ask 
and  which,  upon  theirshowiug  in  the  bill,  they 
are  entitled  to,  Wiswall  isa  necessary  and  sub- 
stantial party  to  the  suit,  and  on  the  opposite 
side  from  them. 

The  material  facts  of  this  case  are  entirely 
diiTcrent  from  those  in  the  Remoral  Cotes,  100 
U.  S.,  457  [XXV.,  598],  where  there  was  one 
controversy  between  the  construction  company 
and  therauroad  company  as  to  the  existence  of 
a  mechanics'  Uen  ana  the  amount  due  thereon, 
and  another  between  the  construction  company 
and'certain  mortgage  trustees  as  to  the  priority 
of  their  respective  hens.  In  the  progress  of  the 
•  1  causethemechanics'lienwasestablisncd  against 
the  company  and  the  property  sold  under 
the  lien  to  pay  the  mechanics'  debt.  This  ended 
that  controversy.  There  then  remained  to  be 
settled  the  other  controversy  between  the  con- 
struction company  and  the  mortgage  trustees, 
and  we  held  that  as  the  railrcKid  company  was 
not  hiterested  in  that  dispute,  it  was  to  be 
112  U.  S. 


treated  as  a  nominal  party  only.  It  stood  Indif- 
ferent between  the  two  real  parcics.  No  decree 
was  asked  against  it,  and  the  ri^ta  of  the  par^ 
ties  who  were  really  contending  could  be  fully- 
settled  without  its  presence. 

So  in  R.  R.  Oo.  v.  Eetehum,  101  U.  8.,  29» 
[XXV.,  936],  we  held  that  the  trustees  of  a 
mortgage,  which  was  being  foreclosel  at  the 
suitol  bondholders,  might  properly  be  arranged 
on  the  same  side  of  the  controversy  about  the 
foreclosure  with  the  complainant^  although 
they  were  nominally  defendants,  because  thera 
was  no  antagonism  between  them  and  the  com- 
plainants,  and  no  relief  was  asked  against  them. 
Here,  however,  relief  is  asked  against  Wiswall, 
and  it  grows  directly  out  of  the  subject-matter 
of  the  action,  to  wit:  the  collection  of  the  mort- 
gage debt  which  Wiswall  owes  jointiy  with  the 
other  debtors. 

It  follows  that,  as  Wiswall  was  a  citizen  of 
the  same  State  with  the  complainants,  the  suit 
was  not  removable  under  the  lirst  clause  of  sec- 
tion 2  of  the  Act  of  1875.  All  the  parlies  on 
one  side  of  the  controversy  were  not  citizens  of 
different  States  from  those  on  tlie  other. 
TiunxU  Cotes,  tupra. 

It  remains  to  (»nsider  whether  It  was  remova- 
ble under  the  second  clatue  on  the  ground  that 
there  was  in  the  suit  a  controversy  which  i» 
wholly  between  persons  of  different  States  and 
which  can  be  fully  determined  as  Iwtween  them. 
The  petition  for  removal  was  framed  to  meet 
this  provision  of  the  sutute.  What  we  have 
already  said  applies  equally  well  to  this  branch 
of  the  case.  The  rule  is  now  well  established 
that  this  clause  in  the  section  refers  only  to  suite 
where  then  exists  "  A  separate  and  distinct 
cause  of  action,  on  which  a  separate  and  distinct 
suit  might  have  been  brought  and  complete  re- 
lief afforded  as  to  such  cause  of  action,  with 
sll  the  parties  on  one  side  of  that  controversy 
citizens  of  different  States  from  those  on  the  [1981 
other.  To  say  the  least,  the  cose  must  be  one 
capable  of  separation  into  parts,  so  that,  in  one 
of  the  parts,  acontroversy  will  be  pn5seoted  with 
citizens  of  one  or  more  States  on  one  side  and 
citizens  of  other  States  on  the  other,  which  can 
be  fully  determined  without  the  presence  of 
the  other  parties  to  the  suit  as  it  has  been  be- 
gun." Fraeer  v.  Jennison,  106  U.  8.,  194 
rXXVIL,  1S2].  As  has  already  been  seen,  thto 
lis  not  sudi  a  case.  There  is  here  but  one  cause 
of  action.  The  personal  decree  which  is  asked 
against  Wiswall  is  incident  to  the  main  purposa- 
01  the  suit.  It  presents  no  separate  cause  ta  ac- 
tion. The  fact  that  separate  answers  were 
filed  which  raised  separate  issues  in  defending 
against  the  one  cause  of  action,  does  not  create 
separate  controversies  within  the  meaning  of 
that  term  as  used  in  the  statute.  They  simply 
present  different  questions  to  be  settled  in  deter- 
mining the  rights  of  the  parties  in  respect  to 
the  one  cause  of  action  for  which  the  suit  was 
brought.  Hyde  v.  Ru[>le,  104  U.  S.  407  fXXVI., 


\Wincltett0r  Y.Loud,  108U.S.  180[XXVII., 
ShainwUd  t.  Leuit,  Id.  168  [XXVIL, 


823 
677' 
691. 

It  foUom  t?tat  ffis  suit  was  properly  r»- 
mandtd,  aiid  Vie  order  of  tJie  Circuit  Court  to- 
that  effect  is,  consequently,  affirmed. 
True  copy.  Test: 

Jamsk  II.  MoKenney,  Oerk,  Sup.  Court,  V.  8. 

Cited  U8  U.8.,J9ST;  lU  U.  8.,  66.  fiS, 
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JOHN  POSTER,  County  Attorney  of  Salinb 
ComsTT,  Eansab.  I^.  in  Srr.t 
«. 

fiTATE  OF  KANSAS,  ar^.W.A.  Johnb- 
Tov,  Attorney  Oeoeral  of  the  Stats  or 

(See  &  Ch  Beporter^  ed.,  SOS,  m.) 

Vnitir^  moUoiu  wtder  Rute  e—juritSietSon.  aver 
«tat«  judgTMnP—ataU  lane  prmibitinff  Mjtf  of 
iM/uor*— quo  wsnanto— offMMuMmoli'^  qf 

h  AmotlontodtaiilHftcasaftwwBntof  JurMlo- 
tk>n  mmy  be  united  with  a  motion  toafflnn,  under 
Bole  6.160. 6. 

2.  Where,  under  tbe  U.  8.  OouatitutlOD,  the  ques- 
tion of  the  oouUtuttonall^  of  aitate  statute  to  dl- 
raoUr  raised  by  the  defendant  in  a  State  Court  and 
decided  against  bim  by  that  court,  this  court  has  Ja- 
rtsdiotlon,  and  a  motion  to  dismisB  wUl  be  over^ 
ruled;  but,  where  every  ooe  of  the  questions  which 
this  court  Is  asked  to  consider  has  beeo  alreodr  set- 
tled In  this  court,  the  moUon  to  affirm  wul  be 
granted. 

a.  A  state  law,  prohlbltlns  the  manufacture  and 
sale  of  Intozicatloff  liquors, Isnot  repusnant  to  the 
Constitution  of  the  United  States. 

4.  Tlie  remedy  by  Information  in  the  nature  of 
<pto  varranto,  in  KjmaH^^  ig  a  civil  prooeedinfr. 

5.  A  state  statute,  rwulating  prooeedinsB  for  the 
removal  of  a  person  m>m  a  state  oflice,  u  not  re- 

i>ugnant  to  tbe  Constitution  of  the  United  States,  If 
t  provides  for  bringing  ttie  party  against  whom  the 

firoceoding  Is  had  into  court^  and  notifying  bim  of 
le  case  he  has  to  meet,  for  giving  him  an  oppor- 
tunity to  be  beard  In  bla  defense,  and  for  the  dellb- 
«ratlon  and  Judgment  of  the  court. 

[No.  1056.1 

SiAmiUed  Oct.  14»  IBSk.  Decided  iVov.  SO,  1884. 

IN  ERROR  to  tbe  Supreme  Court  of  the  State 
of  Kansas. 

On  motion  to  diamlai,  with  which  Ui  tmlteda 
motion  to  af&rm. 

The  history  and  facts  of  the  caae  appear  In  the 
opinion  of  tbe  court  See,  also,  the  report  of  the 
obinioD  of  this  court  in  this  case  on  a  rule  to 
show  Cfttue,  etc.,  anto,  0S8. 


MeuTt.  A.  Ifc  WlUIama  and  Qarver  A 

Bond,  for  defendant  in  error,  in  support  of 
motions : 

This  court  will  not  entertain  jurisdicUon  if  it 
H>poara  that,  besides  the  federal  queetiim  de> 
dded  by  the  State  Court,  there  Is  another  and 

distinct  ground  on  which  the  judgment  can  be 
sustaioed  and  which  is  sufficient  to  support  it. 

8tein6$  v.  FranJdin  Co.,  14  Wall.,  15  (81  U. 
S.,  XX.,  846) ;  Kennebte  R.R,  Ch.  y.  FbrOand 
B.  R  Co.,  14  Wall.,  38  (81  V.  S.,  XX.,  850) ; 
minger  v.  Jfo..  18  WaU.,  867  (80  U.  S.,  XX., 
686);  aUtau  Bk.  T.  Board  «f  Liquidation,  86 
U.  k,  140  (XXV.,  114). 

It  must  appear  by  the  record  that  the  pdnt 
relied  upm  was  made  in  the  State  Court,  and 
that  the  section  of  the  statute  which  was 
claimed  to  be  invalid  and  the  provision  of  the 
Constitution  which  was  invoked  were  brought 
to  the  notice  of  the  State  Court. 

MaxweU  v.  Ifmobotd.  18  How..  511  (50  U.  S., 
XV.,  506)  iSovt  V.  T/iomp»on(3tddm),  IBLu^ 
518  (66  U.  8.,  XVU.,  65) ;  Wortl^  T.  CbumTo 
WaU.,  611  (76  U.  S.,  XIX.,  665). 

If  tbe  court  should  be  of  opinion  that  the 
record  shows  that  it  lias  jurisdiction,  then  we 
ask  for  an  afflnnaoce  of  tne  judgment. 

The  questions  involved  bcmg  so  well  settled 
that  they  do  not  even  challenge  argument,  the 
judgment  should  be  affirmed. 

Toung  y.  SUataahip  Co.,  105  V.  8.,  41 
(XXVL,  966) ;  Eeana  y.  Brovm,  m  U.  S..  180 
(XXVn.,  89ffl. 

Mcurt.  W.  H»llett  Phillipa  and  Oluu.  A. 
Biller,  for  plaintiff  in  error,  contra  : 

The  form  and  mode  in  wliicb  the  federal 
question  is  mised  in  the  State  Court  is  of  minor 
to^rtance,  if,  in  fact.  It  was  raised  and  de- 

Murrayy.  Charietton,  06 U.  S.,441  (XXIV., 
781). 

Nor  is  it  necessary  to  point  out  the  spocial 
provision  of  the  Constitution  on  whi^  the 
party  relies. 


V<m.— WtuAla"  dut  proem  of  lawJ'^  8oe  not*  to 
Pearson  v.  YewdalL  K  U.  S..  XXIV..  &l. 

Lou*  rennlaliiw  mU  of  hquor^:  ct^mi ifiiKan- 
aiay  of. 

Tlio  Lefftfllfttiire  of  the  State  lios  the  ixiTiittitutk»n- 
aj  rlg'ht  to  rcHiilute  aadc-uoLrol  or  probibit  tbo  tn*f- 
fic  In  lacoxiciiiitig  IJfuiors.  Resnlatlons  to  prevf  nt 
abuse  violate  ao  Gon^titutlona]  rcatrfctloriB.  Nat 
Bd.  ot  RsriBft  V.  ItorrJe,  *l  N.  V.,  *^r<  ;  IViople  V, 
quant,  12H(jw,  Pn,  ffl.  Hertbolf  v.O'llQlllv.Ti  S.V., 
WOiS.  C.  in  Am.  Uneg,,  N.S.,  V.  aiinr*. 

eS  N,  MiKt-iN^      Hhik.'r,  47  T.■■^.,T!al;  Eliitlcr 

v.WaJker.  W3JI...W'ii  riisnm-r ht  v.l  '*fi,&5  U.S., 
XXI»  B29;  O'Dl'A  v.  statu.  57  ;  :^uiu-  v.  Wht?o- 

ler,  26Conn.^KlO,  I'erdiie  v.  Elli^i,  1^  M;  Tnj(i  r- 
«o]l  V.  Bklnner,  1  n<>iiii),  MO  i  .Ii)rfn  v.  Pf-iplp.,  H 
TIL,  IK:  {jant^h  t-,  Kmu".  2  town.  195;  Ji*riii''  l")n- 
ehey,  B  lOvra,  3l«i;0om.V.  Kirnlwill,  Zl  i'irl;,,  ;)73; 
G&m.  v.Clfipii  71  M!ift=L,  IfTj  Kfllcr  v.Sum-,  II  .Md., 
ASS:  Stale  V.  Moarc,  liN.  11,.  4-M- t^rate  v.  p<>f;kliiira, 
SB.]:..^:  Cltjr  V,  .Mipn.^,*  Stn.li.SMJ. 

It  Is  not  unuonfltitiiiiiiiiaJ  fur  vjJki)ji'«  to  eubmlt 
the  qtieetlOfi  of  liwiisH  or  nCr  Iiukjibb  to  the  eloutomt 
liftr  f'tr  tilt"  I^vl.'lii!iire  to  riuw  rnabUnff  AotSi  Gl-'V- 
t-r^vnW  ^.  irtm-ulljl!  N.  V.,  387;  StaM  T.  DmkC.  £4b 

Minn..  Mr  -  8,  c,  ;)i  Am,  rtcp-.  3«. 

A  tlccDSO  to  sell  Uquor  i»  LfiaueJ  as  part  of  tb^mv 
lJc«  fiyaleic  of  tbti  Stut«  hti-l  \6  ROb}t<A  to  moiHSca.- 
tlon  Or  rf^VOcBHon.  Com.  v.  Inf'ir.  LIiii,  US  Ha-w,,  153l 
Fell  V.  atfttg,  *2  MtL,  Tlj  Met.  IM.  of  feicl?f'  v,  (jar- 
rie,MN.  Y.,S57;  Calder  T.Kurby,  71  MEts.,r.;»7;  Suto 
V.  Holmes^  N.  O.,  SSG :  Za  Croix  v.  Couiity  UhuiVh 


A  Stot^ 


Uauor  dc  


telninir  a  ptdMbitorT  Chiiise.  Sinclair  v.  Rtatc.flQif. 
Gt*1:  DInaman  v.  People  51  lU.,  ^77. 

Ki?KuliHoDOf  fliosaJ^of  Intozlcatlnf  Urjuoni  br 
ac-iiycaoncdllBnotuiiooaBUCutloQal.  BnOlv.siAte. 
ilj]i[o)rf.,10r:  LODfe  (.!a.«e,  B  Me.,il2j  DowDharc  v 
Aloxandrta,  nV-  S-,  XIX,,  W9 1  Ltoenfle  Tai  t?tk*a«, 
UV.  6.  t&How.lnWL 

A  statute  Imposlns  a  peoaltr  lat  keopluK  a  pin-jc 
in  wblcfa  Itlfl  roputct]  H^uora  are  sold  ia  nut  oikv»- 
BtltutinDal.  Stat*  V.  Tboroas,  47  Conn..  SM;  S.C-.W 
Am.  Rep.,W. 

A  statute  prahibltlnir  Che  nJe  of  InlrixlaatUu  Uq- 
uon  EEvG  by  l/cc»3c<i  tlmtrsistefurcfirtainr       ~  ~ 

gutpoFw  is  confliltiitlrinal.    Intox,  Ltfi. 
inn.,      ;  S.       H7Ain.  Rep.,  2M, 

sell  lnt<>.vik':itirtr  li<]Li<jrx  ^vitlmi  ^-^rLuii  llnittaL  £ 
pari,  Mcl'hilTl,  ill  Cul..  m.  s.  c.  n  Ara.  Rop-Mt 

A  liiw  aiiF.I'i')rizii]kr  Itio  firoliDiiMoa  nl  the  mIb  Wf 
UjiHjry  f>iJllilHV  1^  CuriStKill.iiiMftl,  State  T.  SOM^ 
81  I.I!-  Ariu  ,  iJfil;  fi.  C,  St  Aiu.  lk'x>.,  2I|. 

A  ''Hy  Jiiiij-  iiTirxw  [t  llcccso  on  AtAtn  viiop^aai 
the  Li'wi.^linure  mny  iliroot  tha  apponkinment  of 
tic  LieijHC  leo  amiiiiK  Lht  public  scboola  of  lh«ici;ty. 
Qty  of  Eiisc  lit,  LouLs  V.  Trualciaof  ScUOula-llfllL 
480:  a.      40  Am.  Rep.,  m. 

The  law  reqiilrtnff  the  use  ot  tlie  reitlfltj?r  known 
SI  (hf  "  !>•'!] -fiunrli  ^"  Jiii  n  meatin  of  crjllc-ciliut 
BBli'  >■£  lifjijLim  L-;  I'iiii^f  itiitiurinL    Albrtvlit  T.J 
8T(ix,  CU  App.»i;ilij  S,      34  Am.  Hep., 
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Bridge  PromieUm  ▼.  BcMxn  Ch.,  1  Wall., 
116  (68  U.  S.,  XVII.,  571). 

Mr.  Chief  Jvttiee  Walte  dellrered  the  opfn- 
lOD  of  the  court. 

ThiB  record  shows  that  the  Attorney-General 
of  tbe  State  of  Kansas  commencedproceedinzs 
In  quo  varrmUo  In  the  Supreme  Court  of  the 
State  a^inst  John  Foster,  County  Attorney  of 
Saline  County,  to  reniOTe  him  from  office  be- 
cause be  bad  neglected  and  refused  to  prosecute 

Sereons  Tvho  were  guilty  of  selling  iotoxicating 
quors  in  the  County,  m  violatioD  of  a  statute 
of  the  State  known  as  the  Prohibitory  Liquor 
Law.  Among otherdefensesrelied  on  the  de- 
fendant was  one  to  the  effect  that  the  statute 
under  which  the  prosecutkms  were  to  he  insti- 
tuted was  in  Tiolation  of  the  Constitution  of  the 
United  States  and,  therefore,  void.  It  was  also 
claimed  that  the  writ  of  gvo  xoarranto  la  Kansas 
was  a  criminal  proceeding,  and  that  under  the 
Constitution  of  the  United  States  the  defendant 
was  entitled  to  a  trial  in  accordance  with  the 
Criminal  Code  of  Procedure.  The  court  ruled 
■gainst  the  defendant  on  all  these  claims  and 
defenses,  and  charged  the  jury  that  the  sections 
of  the  Prohibitory  Liquor  Law  Involved  In  the 
proceeding  were  not  repugnant  to  the  Comtitu- 
[206]  tion  of  the  United  States.  The  trial  resulted  in 
a  verdict  against  the  defendant  and  a  judgment 
Uiereon  removing  him  from  office.  This  writ  of 
error  was  brought  to  reverse  that  Judgment,  and 
the  Atate  now  moves  to  dismiss  the  case  for  want 
of  jurisdiction  and  with  that  baa  united  a  motion 
to  aflbm.  This  can  be  done  under  Rule  6,  sec. 
6,  ot  this  court. 

Ab  the  question  of  the  constitutionality  of  the 
statute  was  directly  raised  by  the  defendant, 
and  decided  against  him  by  the  court,  we  have 
jurisdiction,  and  the  motion  to  ditmitt  mtut  be 
ctermled;  but,  as  every  one  of  the  questions 
which  we  are  aslted  to  consider  haa  been  idready 
aettled  In  this  court,  the  motlcn  to  affirm  Is 
granted.  In  Birtemesar  v.  lom,  18  Wall.,  129 
[85  n.  8..  XXI.,  it  was  decided  that  a 
stale  law  prohibiting  the  manufacture  and  sale 
of  intoxicating  liquors,  was  not  repugnant  to 
the  Constitution  of  the  United  States.  This  was 
re-afflrmed  in  Beer  €h.  v.  Mau.,  97  U.  S.,  86 
[XXrV.t  969],  and  that  question  is  now  no 
wnger  opoi  in  this  court.  In  Amee  v.  Kantae 
[ante,  4ml  it  was  decided,  at  Uie  last  Term,  that 
tlw  Ttmedy  by  information  in  the  nature  of 
fuo  tearranto,  In  Kansas,  was  a  civil  proceeding, 
and  in  Kennard  v.  Za.,  98  U.  S.,  480  [XXIIL, 
478],  that  a  state  statute  regulating  proceedings 
for  the  removal  of  a  person  from  a  state  office 
was  not  repugnant  to  the  Constitution  of  the 
United  Statea  U  It  provided  for  bringing  the 
party  against  whoin  the  mroceeding  was  had 
into  court,  and  notifying  him  of  the  case  he  had 
to  meet ;  for  giving  him  an  opportunity  to  be 
lienrd  in  his  dennae  and  for  the  odiberation  and 
Judgment  of  the  court. 
Affirmed, 
Trueoopr.  Tnt: 

Jauuis  H.  UuKenner,  Cterk,  Snp*  00nit»  V.  8. 


CHARLES  A.  BNTDER,  FtainUffin  Err.,  [216] 
e. 

UNITED  STATES. 
(See  S.  C  Bep(ater^  ecL,  SlS,n7J 

QeiheriU  terdiet  on  teterai  eounti,  «A«n  good— 

verbal  error. 

*1.  A  general  verdict,  upon  an  Information  In  sev- 
eral oouots  for  B  single  forfeiture  under  the  inter- 
nal revenue  laws,  Is  valid  if  one  oount  Is  good. 

2.  A  verdict  wblob  speaks  of  "  evaluating,"  Instead 
of  "valuing,"  Is  not  therefore  Insuflhilent  to  support 
a  Judgment. 

[No.  70.1 

aubmitted  Koe.  4, 1884,  Bedded  Itov.  37, 1884. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

♦Bead  notes  by  Jtfr.  JuAice  Obat. 


US  t.  % 


N'OTB,— OrtmfnoJ  law ;  tWect  nf  [KTwroi  vrrdtet. 

A  T<jriUct  la  s  orUnliisl  caee  la  jxtrCfoI  irbere  the 
uryfiorl  aa  to  part  of  the  cbarge  only^  h  w^en 
JiO  prison  fir  Is  acmiitleilon  on^cowitoS  the  fodhs^ 
meat  and  oon^c&id  on  ot^n:  ipec^  when  tl» 
tt>m  Etre  found  br  the  Jury  and  legal  iDfenMKH  of 
guilt  or  iiiJioc«iL(:tii1tD\t.ij  by  the  court  j  Sod  Dmienll 
wlKrrO  vtinllut  IS  upon  tlie  wboJe  ohanrai'  Qgi  IJItt., 

In  r^^ulBlana  the  ouTveiaiot  In  a  otimlnal  ease 

wIji-  i>  u  jury  aaantidertolaceoDnlOiDB.  averdlrt 
oi  guilty  or  nut  gUtUr-  HMa  T.  JiudHt  XT  la. 

Ann.. 

Where  evldenoe  ■  fftren  aa  bo  one  of  sevBral 
count!  Id  the  InalatniBnt  tuly',  a  genenl  vetdlot  wUl 
ba  pveaunied  to  have  hetti  given  on  Owl  ooun^ 
SttU  V.  liOtig,  7  Jonoh  BL 

A  genetal  verdiot  of  galliy  Implies  that  ill  tbo 
fsota  wall  pleaded  in  the  Indletnieat  are  speolallj 
found  and  that  the  offaose  li  (onnd  In  tbe  manuts 
andCfvnq '(^BiVM.  Ffbtgeiald  V.  People. «  Barb., 
mjBtatev.SM3ooiliLuiDira.4U;  LoveU  v. AUCBi 
4S  mdU  660:  Bond  v.^ople,  39  m.,  H. 

Where  dlEemt  dag'tcta  of  tbe  sntae  offenie  an 
cbsrged  In  an  IiidiOtiDaiititMneml  v«rdtot  of  gqlllT 
wiU  pTQ^iuoed  to  BMu  tBBe  the  Jiirj  find  tbeint^ 
ooer  gulltr  of  the  fltgheet  degree  of  the  osanaB 
chargw.  Danker  v.  People.  1  Abb.  CC  App.  Dbcl, 
4]8;%OPle  T.HaCieery,  a  Park.  Cr^«S3;  Dean  V. 
Stata^aa.,nBi  BuUocIi  v.  state.  10  Ga..  4T:  H»- 
na  V.  Fetqile,  U  Sutdi.,  Sa.«;  State  T.HftLnasey,  47  Mo., 

Words  added  to  a  genenJ  verdict  maf  be  rejected 
aft  Burpluaauie.  fitate  v.  O'BiiOD,  £2  La.  Atid,,  £7; 
Armstrong  T.  People, arXU-UBj  Wells  t.  Gurland, 
S  Va.  Caa., *n  i  Peopla  v.  A*  Kim.  3*  Cul,.  m ;  Gorer 
V.  Turner.  S»  M4.,  oXX 

Where  there  are  sevenl  m  tEsn  lii>llc'trn<vnL 

and  but  one  ofiotueio  t«uliLy  ehuii^cil,  h  i^i^iLcrat 
verdict  tt  Brood  If  one  of  tba  county  Iq  guod  and 
proved  by  the  erliiouco,   Quenthiv  v.  People.  34  N. 

lOO;  State  V.  HUlpr.  7  Ired..m;  State  v.  Bcrlpt- 
ure,  42  N.  H..  *K;  HnMo  t.  Com.,  II  Hair.,  aSS: 
ParkrF  v,  f  ora..  *  B.  Mon.,  30;  StHta  niirkc^  M 
Mp.,  y,  I :  ^'^^nl^l  V.  Stiiti!,  1!  Snwl.  Ill  ;  M<:iinponw?rT' 
V.  Siai--.  ill  A!fi  ,  ftf^;  Sifltc  v.  MHvl,i..-rrv.  Mi  Me., SIS: 
Hii'^a  in  V  ;h  Ala.,  5t)3;  t'.  P.  v,  Tiurrr-iighs,  fl 

N'  I.fjui.  AKy.  SUte  V.  Bean,  a  Mo.,  JdS;  Com.  V. 

10 wn.  417. 

A  irrnf'TTLl  vcrdlcT  "f  (nilliy  oti  hh  InftlcTmont  for 
griirul  liiMv-nj-  (Imln  [he  cjUuO  uf  ILc  firiir-'i  ^i"  ■'"ifB- 
cIh'tiI  til  i-fn^-rituCe  tlip  crliiip.  Rotmii'iiiivcr  \ .  lfiUit«, 
IT  1  till.-  St ,, 

li-  ii  n  ffi'iit'™!  vcT'lJi't  of  linilHj'  Is  rri'1  iir"'>n 
ail  wl.]  h-M!ii  nt  of  fT:i.f-nil  <■^lllht-s  it  wlU  be  prbjumod 
tl;:i'  III'  lLJr-%  If.JiUi  tliC^prl!^.T'?rg-iiiltyOBl"  " 
V,  '1  ■      ( ,  -H  rtTii].,  2ai:  Mr-L.dv  v.  f^taM^I 

as: .  i-.-Li:,-  r  -1. 1-  i-1j(t,  an  ill.. 

WKert'  (Ik'  [■l  iMucr  is  foimil  irullty  ffCHPniJly  aa- 
der  axi  Imlii  it-  t  ri:  i.  f  t'vo  ciniFif!.  nPlftior  f)f  which 
li  deiKtiVL',  It  li!  no  ob}ecUoD  ibat  the  wriii  t  "(.-im 
net  gtritti' upi>a  whik^coitn|.|alAfMibd.  r<'<rri(-v. 
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The  history  and  facta  ot  tlio  case  nifSdently 

appear  in  the  ONnioa  of  the  ooart 

Meaari.  J.D.»on— and  W^iam  Orant,  for 
plaintiff  In  error. 

Mr.  Wm.  A.  Manrj,  .Airt.  Ai^-Om.,  for 

defendant  in  error. 

Mr.  Jiutiee  Gray  ddivered  the  oplukm  of 
the  coart: 

This  Is  an  information  In  several  coants  un- 
der section  3373  of  the  Revised  Statutes,  for  the 
forfeiture  of  the  tobacco,  machineiy,  tools  and 
materials  in  a  tobacco  manufactory,  for  viola- 
tions of  the  internal  revenue  laws.  The  prop- 
erty was  released  upon  the  claimant's  giving  a 
bond  to  abide  the  final  decree.  The  daimant 
demurred  to  the  information  as  not  Betting  forth 
any  facta  warranting  the  aelznn  or  fonetture 
of  the  property.  The  demurrer  was  OTemiled, 
the  clumant  filed  an  answer,  and  upon  a  trial 
a  verdict  was  returned  in  this  form:  "  We,  the 
Jury,  find  a  verdict  for  the  Qovemment,  evalu- 
ating the  goods  and  machinery  seized  at  a  sum 
oftl.OOO.^   The  claimant 


moved,  in  arrest  of 
lent,  that  several  of  the  counta  were  In- 
_  _  lent,  and  that  the  verdict  was  general  up- 
on  all  the  counts  and  was  vague  and  uucertam 
and  not  responsive  to  the  issue.  The  motion 
was  overruled  and  ludgment  rendered  for  the 
United  States,  and  the  claimant  sued  out  a  writ 
of  error. 

Informations  under  t\e  revenue  laws  for  the 
forfeiture  of  goods,  seeking  no  judgment  of 
C217]  ^le  or  imprisonment  agunst  any  person,  are  not 
■trictly  criminal  coses,  in  which  the  decisions 
of  the  circuit  court  are  final,  unless  a  division 
of  opioion  is  cerlifiod;  but  they  are  civil  actions, 
of  which  this  court  has  Jurisdiction  in  error, 
without  regard  to  the  sum  or  value  in  dispute. 
R.  8.,sec.  699; /VWi^rtfUJ  v.I7;5..  97U.8.,885 
rXXIV.,  1029].  Yet,  as  has  been  expressly  ad- 
Judged,  they  are  so  far  in  the  nature  of  criminal 
proceedings,  as  to  come  within  the  nils  that  a 
nneral  verdict,  upon  several  counto  seeking  In 
different  forms  one  object,  must  be  upheld  if 
one  count  is  good.  ClijXon  v.  JJ.  8.,  4  How,, 
M9, 250.  As  one  of  the  counts  in  this  case  is 
admitted  to  be  good,  it  Is  unnecessary  to  con- 
irider  the  objections  taken  to  the  other  counts. 

The  verdict,  though  expressed  In  bad  English 
dearfy  manifested  the  Intention  and  finding  of 
the  jury  upon  the  issue  submitted  to  them,  and 
the  court  nghtly  gave  judgment  upon  it.  K.  S., 
■ec  964;  JttfAav.  T^mgr,  l2How.,  89,48;  Lin- 
toln  V.  Tnm  Oo.,  108  U.  8..  418  [ZXyL,618.] 

JfidgmetU  affhrmed. 

Cmeooiv.  Test: 

James  H.  HoKeaner.  (Serk,  Bap.  Oourt,  VA 

Otted-lU  U.     aOB  1  lU  D.  B.,  «a 


THE  BOARD  OF  COUNTY  COMMISSION- 
ERS OP  LABETTE  COUNTY,  KANSAS. 
AND  THB  CLERK  OF  8AID  BOARD,  jlSD  the 
CLERK  AKD  TREASURER  OF  SAID 
COUNTY,  Ptfft.  in  Br., 
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Ose  BL  OUSoporlBrt  ed.,m-a7.) 

Kandamus  ta  vhom  iMHui—du^f  to  leujf 

joiniJer  of  partia  in  mandamus. 


I.  The  Circuit  Ciiin  bss  JuriMlctloo  u>  Itfl 
maniSitmut  to  pcrdona  ■who  firo  not  parttos  to  i« 
Judgment  against  ivtowH^ibln but  wrio  urOKniottsoC 
tbe  countj  ELnd  are  uoilcr  a  \aga\  duty  to  take  Lbut^a 
Bt«pe  irbiab  tbtiluif  Iihb  prewL-ribcd  ub  the oaLy  mode 
of  prorldinir  civaiiBtor  fu  par m^DL 

^  In  Kansas.  It  iB  tbailutfoi  tbe  Cf^uDtj  coniiniA- 
HfODcn  to  levy  ttie  t&x  Mpoo  towostilp  property  tor 
the  payiDcntof  tnwmbi]i  debts  on  hnnda  i!su^  tor 
rallroHd  iiurn^iseB  aoi]  juilfftDPotA  rpodet^d  thereon, 
for  (jrluciujiJ  (ir  iiiri^rfl-it.  The  coui'iirrenije'  of  the 
trugwe  or  tlK'  ronnstilp  Is  not  Detcaanry. 

B.  Aeififflevrii  of  rtM>hil.ifiius  la  aU  tbAtta  ii<?oc3- 
■qrtoenlotcd  the  ftwesanioDt  and  coliBcttriti  ol  i. 
tu,  aad  tfaera  mny  bo  Juincd  In  it  all  thooe  whos» 
oo-opciTitlun  1.1  required  bj  law,  eroi  Bltboujtb  tt 
be  bj'iV'iiHivjio  riTid  moceiBira  Amt.  In.  Kba  par* 
formanci!  ul  ihuae  nff\rinl^llnS^  WniOw  1*  nanMaair 
to  ncure  that  ea^ 

ErEBRORto  Uie  aicultCourt  of  ite.tUM 
states  for  the  Dtstcict  of  Kansas. 

Tbo  history  and  facta  of  the  coae  ap^^nr  In 
the  opinion  of  the  court. 

Messrs.  B,  W,  Perkin*  and  B.  Q.  Weiib, 
for  plaicittJTs  in  error: 

Darter  the  Iaw«  of  EuvMki^  A  towbip  is  a 
coTiLDiete.  iaiep«niM.:^9C|KM 

iCeeli. 

Bea  596B,  Oomp.  L.  IffTB,  p.  V77. 

"Hib  ftctioo  against  the  ComuilMlonmit  CIcrt 
and  Treasurer  of  LaLxrtte  County,  Kansas,  is 
an  orixinal  one  instituted  agaiost  ihem  to  com 
pel  thi^tn  hy  mandamus  to  perform  the  duties 
thut  slmultl  iinvc  been  perforraed  by  the  ofllccn 
of  Ihe  judgUJt'iLtiliplitfjr,  tbcToTvnshipof  Oswe- 
go. The  Circuit  Courts  of  the  Ucitcd  Btatnliave 
no  uriginal  jULrindictioD  in  actioEis  of  mandamut, 
neh  power  never  having  been  coi^amd  upon 
ttfloi  hj  CongTMs,  Theae  oonrti  ore  ttrlaiy 
limited.  In  the  lue  of  this  exiaaifSiiastf  mwi^» 
to  eases  where  it  la  neoenaiffe  Ub  of  mjam 
dlc!ioo  already  acquired. 

Bath  €ft.  V,  Am\!,  13  Wall  ^  244  (90  U.  a, 
SS.,  539);  UilnUvv  v.  Fiwd,  7  Craoch.  604; 
GraJiaTTi  v.  hoHon,  15  WaB.,  48?!  (8B  U.  8., 
XXI..  my.AfariniTy  v.  Madiwm,  1  Otudi, 
137.  High,  %xix,  LBgnl  Retn.,  3». 

Ttie  munIei|Mlltj  of  Oswego  Bbould  hafi 
been  made  a  pnrty.  The  oflicGri  of  said  town- 
ship are  ignored,  and  an  origiDat  action  wiH' 
menced  0E;Biiist  the  officers  of  tbe  County  lo 
compel  th«in  to  perform  Ibe  act.  wiiich  should 
be  performed  by  the  lowoibip  officers,  if  by  any 
one. 

The  writ  did  not  state  facts  mifflcSenttaentt- 
Ue  tbe  relator  to  the  relief  demanded. 
Tlie  writ  of  rMndamxu  is  not  a  pmqgattit 

■writ,  but  is  to  be  regnrdcd  much  In  tte  natun 
of  HJi  onlinary  iictioii  bet  ween  the  parties,  ood 
as  E  wrii  of  rfs-ht  only  to  the  extent  to  whictt 
i]u-  i^sirtv  ii^'L^i  ievEHi  clearly  ahowa  Umaelf  wtt' 
tied  Co  Lhl9  particular  wedee  of  relief. 


Note.— ManiLfimuB  ta  compd  Cttj/,  town  weobnlv 

^     lift  U.  8^ 
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587;  ChmmonirMltA  T.  J)enni$em,  24  How.,  M 
(6B  U.  S..XVI.,  717);  i>un;Uin  Cb.  Y.IHtt.  Co. 
&..  28  Ho.,  449. 

It  la  In  no  aenae  a  creative  remedy,  but  its 
proper  function  Is  to  compel  action  br  the 

S roper  party  in  a  case  where  there  is  a  clearly 
efined  existing  duty  to  act  without  its  ageucy. 
FenpU  V.  Ottmer,  5  Gilm.,  243;  People  y. 
Sateh,  SS  111.,  140;  High,  Extr.  Leg^U  Rom., 
sec.  7,  p.  10,  and  authorities  there  cited. 

It  never  issues  in  doubtful  cases.  High, 
Eztr.  Rem.,  sec.  9,  p.  11;  T.  Waihington 
Co.,  2  Chand.,  2S0;  Free  Prett  Auto.  v.  NiOalt, 
45  Vt.,  7;  People  y.  Satomon,  46  HI.,  419;  i%0- 
piev.  Chicago,  51  HI..  28. 

The  writ  confers  no  new  power  upon  the  per- 
son or  body  sought  to  be  coerced,  and  the  duty 
must  be  a  public  one  and  must  be  ImpenttiTe 
and  not  discretionary. 

People  T.  .5.  R.  Co.,  5S  HL,  06;  WmiamM  t. 
Co.  (hmr$..  85  Me.,  845. 

It  is  a  suiflcient  return  to  the  writ  to  show 
that  the  respondent  has  not  tiie  power  to  do  the 
act  requir^. 

State  V.  Perrine,  S  Vroom  (34  N.  J.).  264, 
and  cases  cited.  «/bAnwn  t.  Xvcm,  11  Humph., 
807. 

The  writ  will  not  issue  until  tho  officer  against 
whom  it  is  asked  is  In  defnult. 

Moses,  Mand.,  18,98;  3  Stevens,  iVt«"  iViw, 
88-92;  High,  £xtr.  Hem.,  part  1,  sec.  13,  p.  24. 

Mr.  8,B,  Brown,  for  defendant  in  enor. 

Mr.  Jvttiee  Katthewa  delivered  tiie  opin- 
ion of  the  court: 
8]  The  relator,  on  June  7,  1877,  recovered  a 
tadgment  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas,  a^inst  the 
Township  of  Oswego,  in  the  County  ^  Labette, 
In  that  State,  for  $9,231.84,  with  interest  and 
costs,  which  is  still  in  force  and  unpaid.  That 
judnnent  was  recovered  upon  coupons  for  un- 
paid interest  ou  bonds,  issued  In  the  name  and 
on  behalf  of  Oswego  Township,  by  the  Board 
of  County  Commi^ioners  of  Labette  County, 
pursuant  to  the  Act  of  the  Legislaturt:  of  the 
State,  entitled  "  An  Act  to  Enable  Municipal 
Townshits  to  Subscribe  for  Stock  in  Any  Rail- 
road and  to  Provide  for  the  Payment  of  the 
Same,"  approved  February  25,  1870,  and  were 
payable  to  the  Missouri,  Kansas  and  Texas  Bai^ 
way  Company  or  bearer. 

On  his  lufoimation,  an  alternative  writ  of 
moftdEHRKS  was  allowed  by  the  Circuit  Court, 
June  10,  1881.  The  command  of  the  writ  was 
as  follows:  "  That  the  said  Board  of  County 
Commiasioncra  of  Labette  County,  State  of  Kan- 
sas, do  forthwith  levy  and  collect  and  pay  over 
or  cause  to  be  collected  and  paid  over  to  the  re- 
lator, a  tax  on  all  the  taxable  property  within 
the  Township  of  Oswego  as  constituted  in  the 
year  1870,  and  to  do  and  perform  in  the  man- 
ner and  at  the  time  required  by  law  each  and 
every  and  all  singular  the  matters  and  things 
In  respect  to  this  special  tax  that  are  requirei 
by  law  by  you  to  be  done  in  respect  to  general 
taxation;  and  we  do  further  command  that  you, 
the  said  Clerk  of  the  said  Board  of  the  saio 
County,  do  enter  or  rraord  the  levy  of  such  tax 
and  enter  the  same  on  a  tax  roll  or  list  and  re- 
cord the  proceedings  of  said  board  iu  respect  to 
such  taxation  and  all  proceedings  that  by  law 
should  be  had  and  recorded  In  rderence  to  tax- 
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atlon,  and  determine,  extend  and  cany  out  the 
sum  or  sums  of  money  to  be  levied  or  extended 
against  each  and  evoy  tract  or  lot  of  land,  and 
all  other  taxable  property,  as  provided  by  said 
laws,  and  set  down  such  tax  In  a  separate  col- 
umn and  complete  the  said  tax  roll  or  list  In 
the  manner  and  at  the  time  required  by  law, 
and  attach  thereto  your  certificate  and  the  seal 
of  your  office  and  the  seal  of  your  County  and 
corporation;  and  that  you  deliver  the  same,  so 
sealed  and  signed,  to  the  Treasurer  of  your  said 
County,  at  the  time  and  in  the  manner  required 
by  law,  and  that  you  do  and  perform  in  the  [219 
proper  manner  and  at  the  proper  time  each  and 
eveiy  act  and  thin^  by  law  required  to  be  done 
in  respect  to  taxation;  and  we  command  you, 
the  said  Treasurer  of  said  County,  to  accept 
and  receive  the  said  tax  roll  or  list  from  said 
Clerk,  and  to  proceed  as  provided  by  law  to 
collect  such  tax  and  to  publish  the  list  required 
by  law,  and  to  distrain  for  said  tax  and  to  ad- 
vertise lands  for  sale  for  the  non-payment  of 
such  tax  and  to  offer  the  same  for  sale  and  to 
strike  them  off  at  such  sale;  all  to  he  done  in 
the  manner  and  at  the  time  required  by  law, 
and  to  take  each  and  eve^  and  all  and  singu- 
lar the  process  and  proceemngs,  and  do  and  per- 
form each  md  every  act  and  tiling  imposed  up- 
on you  by  the  law  in  respect  to  the  enforce- 
ment or  collection  of  taxes,  the  same  in  respect 
to  this  tax  OS  to  other  and  general  taxes,  at  the 
time  and  in  the  manner  provided  by  law,  and 
that  you  pay  the  said  moneys  to  the  relator  or 
Into  this  court  for  his  use." 

To  this  the  respondents  jointly  and  severally 
demurred  and,  for  causes  of  demurrer,  assigned 
the  following: 

1.  Because  the  court  has  no  jurisdiction  of 
the  persons  of  the  respondents  or  the  subject  of 
the  action. 

2.  Because  of  defect  of  parties  defendant. 

8.  Because  several  causes  of  action  are  im- 
properly Joined. 

4.  Because  the  writ  does  not  state  facts  suffi- 
cient to  entitle  the  relator  to  the  relief  demand- 
ed against  the  respondents. 

This  demurrer  was  overruled  by  the  circuit 
court  and  a  peremptory  writ  of  mandamua 
awarded,  to  reverse  which  Judgment  this  writ 
of  error  has  been  sued  out. 

The  objection  that  the  circuit  court  bad  no 
JurisdicUon  to  Issue  its  mandaam  to  the  plaint- 
iffs in  emv  la  based  upon  the  supposition  that 
because  they  are  not  parties  to  the  Judgment 
against  Oswego  Township,  and  are  not  omcers 
of  or  representatives  of  tnat  municipal  corpo- 
ration, but  are  officers  of  the  County  of  Labette, 
the  proceeding  against  them  Is  the  exercise  of 
an  original  junsdiction,  which  does  not  belong 
to  that  court.  It  is  quite  true,  as  it  is  familiar, 
that  there  is  no  original  jurisdiction  in  the  cir- 
cuit courts  in  mandamut,  and  that  the  writ  is- 
sues out  of  them  only  in  aid  of  a  jurisdiction 
previously  acquired,  and  is  justified  in  such 
cases  as  tne  present  as  the  only  means  of  exe- 
cuting their  judgments.  But  it  does  not  fol- 
low, because  tiie  jurisdiction  in  mandamvs  is 
ancillary  merely,  that  it  cannot  be  exercised 
over  persons  not  parties  to  the  judgment  sought 
to  be  enforced.  An  illustration  to  the  contrary 
is  found  in  that  class  of  cases  ot  which  Er^ 
pmdotf  V.  Hvde  {ante,  146],  is  an  example. 

The  queBtion  Is,  whether  the  respondents,  to 
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whom  Uie  writ  Is  addressed,  bave  the  legal  duty 
to  perform  wlikli  is  renulred  of  tbem,  and 
wlieUier  the  relator  lias  a  le^l  right  to  its  per- 
formance from  them,  by  virtue  of  the  judg- 
ment he  has  already  obtamed.  If  so,  then  tliey 
&re,  as  here,  the  legal  representatives  of  the 
defendant  in  that  judgment,  as  being  the  par- 
ties on  whom  the  law  has  cast  the  duty  of 
proriding  for  its  satisfaction.  They  are  not 
strangers  to  it,  as  beinp  new  parties  on  whom 
an  oiiginal  obligation  u  sought  to  be  charged, 
but  are  bound  by  it,  as  it  sUinds,  without  the 
right  to  question  it,  and  under  a  legal  dut^  to 
take  those  steps  which  the  Inw  has  prescribed 
as  the  only  mode  of  providing  means  for  its 
payment 

It  is  next  objected  that  tbe  trustee  of  Oswego 
Township  Is  a  necessary  party  tn  the  mandamu$, 
as  the  officer  charged  by  law  with  the  duty  of 
levying  and  col  lecti  ng  tbe  tax  for  the  payment  of 
judgments  against  it,  or  at  least  whose  concur- 
rence in  tbe  levy  is  made  necessary  to  the  valid 
action  of  the  County  Commissioners. 

The  statutes  of  Kansas  which  govern  this 
question  were  considered  by  this  oouA  in  the 
case  of  Omntif  Omn.  v.  Wilson,  109  U.  B.,  621 
[XXVII.,  1063].  Itwasthereheldtobetheduty 
of  the  County  Commissioneis,  when  the  ofilce 
of  township  trustee  was  vacant,  to  levy  the  tax 
upon  the  township  property  for  the  payment  of 
township  debts,  under  the  general  law  regulat- 
ing the  subject.  In  the  present  case  it  does  not 
appear  that  there  was  no  tnistee  of  the  township 
who  could  act.  But  we  are  of  cminioo  tiut  in 
rcigard  to  bonds  issued  tot  railroad  purposes 
ana  to  judgments  rendered  thereon,  for  princi- 
pal or  interest,  as  in  the  present  case,  the  con- 
currence of  the  trustee  of  the  township  is  not 
necessary  to  the  levy  of  the  tax  necessary  for 
their  payment,  but  that  the  duty  is  laid  upon 
the  Commissioners  of  the  County  to  levy  the 
tax  upon  the  township  for  that  purpose.  Tfais 
we  think  is  the  fair  result  of  a  comparison  of 
the  various  provisions  on  the  subject  contained 
in  the  original  legislation  under  which  the  bonds 
were  issued,  wiUi  the  amendments  passed  and 
In  force  at  the  time  these  proceeding  were  be- 
gun, including  the  Act  of  March  9, 1^4,  Session 
Laws  of  Kansas,  1874.  p.  41,  and  sec.  6,  eh.  107, 
Lawsof  Kansas,  1U76.  Indeed,  it  was  express- 
ly decided  in  Cherokee  Go.  Oomn.  t.  WUaon,  vbi 
ntpra,  that  in  no  event  was  tbe  assent  and  con- 
currence of  the  township  trustee  necessary  to 
the  action  of  the  Commissioners  of  the  County, 
as  the  latter  were  required  to  levy  all  taxes  re- 

auired  by  law  upon  the  township,  even  though 
le  township  trustee  refused  to  consent;  and 
when  it  was  a  matter  of  discretion  and  expe- 
diency the  judgment  of  tbe  county  commission- 
ers was  paramount  As  to  the  bonds  upon 
which  the  relator's  judgment  is  founded,  we 
think  it  was  the  legu  duty  of  the  Commission- 
ers of  the  County  to  make  the  proper  levy  of  a 
tax  for  their  payment,  without  regard  to  the 
trustee  of  the  township. 
C223J  further  objected  that  the  demurrer  to 

the  alternative  writ  of  mandamus  should  have 
been  sustained  by  the  circuit  court,  on  the  ground 
of  a  misjoinder  of  parties  defendant,  it  being  al- 
leged tiiat  the  duty  required  of  the  County 
Cwrk  and  that  of  the  County  Treasiu^r  were 
separate  and  distinct  from  each  other,  and  from 
that  of  the  Coun^  Oommissioners,  that  neither 
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the  Clerk  nor  the  Treasurer  ooold  act  In  die 

collection  and  payment  of  the  tax  until  after 
its  levv  by  the  Commissioners  and  that,  as  to 
each  01  those  officers.  It  was  shown  on  the  face 
of  the  writ  that  he  could  not  be  in  default. 

The  Clerk  and  the  Treasurer  do  not,  it  will 
be  observed,  make  returns  to  the  alternative 
writ,  of  their  willingneM  to  perfonn  their  sev- 
eral  duties  in  reference  to  this  tax  when  the  time 
for  them  to  act  shall  arrive;  nor  are  they  satl^ 
fled  with  several  demurrers  to  the  writ,  on  the 
single  ground  that,  as  to  them,  it  is  premature, 
and  therefore  defective  by  reason  ^  the  mis- 
joinder; but  they  join  with  the  County  Com- 
missioners in  demurring  to  the  writ,  on  the 
ground  that  It  does  not  state  fiu^  suffldent  to 
entitletherelatortotfae  relief  demanded.  TbieSt 
position  In  tbe  record  Is  not  altogether  consistent 
with  tbe  presumption  they  claim  the  benefit  of, 
that  they  will  each  perform  the  dntr  required 
of  him  by  the  law  wben  the  time  armas  for  its 
punctual  performance. 

But  the  objection  does  not  spt^  tn  the  pres- 
ent case. 

Speaking  of  the  writ  of  maTufamue,  as  em- 
ployed here,  this  court,  in  Rigfftv.  Ji^nmtn  0»,, 
§  WaU.,  166-198  [73  U.  8.  XVm.,  768-777], 
described  it  as  "A  proceeding  ancillary  to  the 
judgment  which  gives  jurisdiction,  and,  when 
issued,  becomes  a  substitute  for  tbe  ordinary 
process  of  execution  to  enforce  the  payment  ot 
the  same,  as  provided  In  tbe  contract."  Ao  or- 
dinal execution  upon  a  judgment  at  law  com- 
mands the  officer  to  whom  It  is  addressed  to 
perform  a  series  of  acta— to  le^  on  goods  and 
chattels,  lands  and  tenements  of  the  judgment 
debtor,  and  If  on  the  latter,  to  appraise  their 
value,  to  advertise  the  same  for  sale,  to  make 
sale  of  the  same,  at  tbe  time  and  place  and  in 
the  manner  prescribed  by  law,  and  apply  the 
proceeds  to  the  payment  of  the  judgment:  and 
these  are  to  be  penonned  successively.  There 
is  no  incongruity  in  such  a  writ  It  would  not 
be  complete  or  effective  without  It  embraced  [8X4] 
aU  tbe  particulars  which,  in  law,  are  essential 
to  the  full  dutv  contemplated  by  it,  the  per^ 
formance  of  wnlch  is  necessary  to  secure  its 
benefits  to  the  party  wbo  sues  It  out  So  here; 
the  object  of  this  writ,  though  including  many 
particular  steps  In  obeTinglt,  is,  nereraielesa. 
single,  in  that  it  Is  Inten&d  to  obtain  an  end 
which  Is  the  result  of  tbe  means  prescribed. 
The  command  of  the  writ  Is  to  perform  the  gen- 
eral duty,  which  is  ob^ed  bv  performing  the 
successive  steps  which  constitute  it  Cleariy, 
the  writ  would  not  be  chargeable  with  duplicity 
if  addressed  to  one  person,  although  It  com- 
manded the  performance  of  a  series  of  acti^ 
each  of  which  was  a  oonditi<ai  of  the  perfor^^ 
ance  of  Its  successor,  where  the  right  of  the  re- 
lator consists  In  the  result  legally  flowing  from 
the  combined  whole.  It  can  make  no  differ- 
ence in  principle  that  in  a  particular  case  the 
law,  instead  of  casting  the  performance  of  the 
entire  duty  upon  a  single  person,  has  divided  it 
among  several,  each  to  perform  but  one  act  in 
the  series  and  eadi  actmg  independently  and 
not  as  responsible  to  any  ot  the  others,  but  all 
required  to  co-operate  in  the  attainment  of  the 
single  result,  and  by  a  continuous  and  uninter- 
rupted succession.so  as  to  preserve  the  integrity 
and  uni^  of  the  per/ormanoe  as  an  entire  duty. 

The  vaaUtr  Is  entitled  to  an  ^ective  writ, 
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and  be  am  have  it  only  on  the  terms  of  joining 
in  its  commands  all  th(»e  whose  coK>peration  is 
by  law  required,  even  though  it  be  by  separate 
and  successive  steps,  in  the  performance  of 
those  official  duties,  which  is  necessary  to  se- 
cure to  him  his  legal  right.  Otherwise  the 
whole  proceeding  U  liable  to  be  rendered  nu- 

Story  and  abortive.  For  the  levr  and  coUec- 
n  of  a  tax  is  not  only  an  entire  thiog,al though 
accomplished  by  successive  steps  and  by  sepa- 
rate officials,  but  is  a  continuous  transaction, 
each  one  toldng  it  up  where  his  predecessor  left 
ft;  and  if  the  relator  was  compelled  to  obtain 
a  separate  mandamu$  against  each  person 
charged  with  the  performnnce  of  a  sin^e  serv- 
ice, the  Tery  delay  and  brealt  In  the  oootinuity 
of  the  process  might  he,  by  the  terms  ot  the 
law  itauf,  a  sufficient  answer  to  each  succeed- 
ing wilt;  and  if  it  were  not,  it  would  prolong 
the  proceeding  to  such  indefinite  length  as  to 
[225]  depnve  the  writ  of  the  very  character  of  a 
remedy.  So  that,  if  such  a  precedent  could  be 
rogan  fed  as  an  innovation  upon  established 
practice  it  could  not  be  considered  a  departure 
from  Qa  principle  of  the  jniisdictitm ;  tor.  to 

Suole  what  Lard  Mansfield  said  in  Ra  t.  Baker, 
Burr.,  1867,  "The  ori^nat  nature  of  the  writ 
and  the  end  for  which  It  was  framed,  direct 
upon  what  occasions  it  should  be  used.  It  was 
introduced  to  prevent  disorder  from  a  failure  of 
Justice  and  defect  of  police.  Therefore  it  ought 
to  be  used  upon  all  occasions  where  the  law  has 
established  no  specific  remedy  and  where,  in 
Justice  and  good  government,  there  oug^tto  be 
one." 

The  present  writ,  however,  is  not  without 
precedent,  modern  and  ancient.  It  is,  Indeed, 
precisely  liltc  that  which  was  passed  upon  in 
the  case  of  the  Oountff  Oomr$.  v.  WiUon,  vM 
aupra,  although  there  the  objection  was  made 
by  the  commissioners  alone,  who,  it  was  held, 
were  not  entitled  to  complain  on  that  account 

In  thecaw  of  Famtworth  v.Boaton,\%\  Mass., 
178,  cited  and  approved  in  Atty-Qen.  t.  Botton, 
128  Moss.  ,4A0,wberean  ownerof  land.assessed  to 
pay  for  an  improvement, had,under  the  6tatute,a 
right  to  surrender  his  estate  and  receive  com- 
pensation for  its  value,  which  the  city  coimsel 
sought  to  defeat  by  an  attempted  vacating  of 
tb»  assessment,  which  ft  was  held  they  could 
not  lawfully  do,  a  mandamiu  was  Issued,  not 
only  to  the  city  council  to  take  the  land,  but 
also  to  the  mayor  to  sign  the  deso^ption  and 
statement,  although  he  could  not  do  so  or  be 
In  default  for  not  doing  so  until  Uie  city  coun- 
cil had  passed  an  order  taking  the  land,  and  al- 
though he  might,  by  the  statute,  sign  the  de- 
scription and  statement  at  any  time  within 
lU^  days  after  the  taking. 

Hie  case  of  King  v.  itayorcmd  Bwrgemt  <ff 
Tr^ony,  8  Mod.,  Ill,  was  a  motion  for  a  per- 
emptory mandamM,  where  a  former  mandamtu 
was  directed  to  the  mayor  and  burgesses  of 
Tregony,  in  Cornwall,  commanding  them, 
"Qual  eliffati«etjuretitmm<nwi,  etc.,  secundum 
autkoritfUem  vettram,  etc.  "it  was  moved," 
says  the  report,  "for  a  »uper»ede<u  to  that  man- 
tfamv«,  for  that  the  writ  was  not  good,  becatise 
It  was  directed  to  the  m^or  and  burgesses  to 
[2261  elect  and  swear  a  mayor;  whereas,  the  power  of 
electing  Is  only  In  the  burgesses  and  the  power 
of  swearing  in  the  mayor  alone;  so  that  the 
mayor  cannot  nudce  a  return  of  this  writ  as  dl> 
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rected  to  him  to  elect,  nor  Uie  corporation  at 
directed  to  them  to  swear  a  mayor,  so  that  if  the 
burgesses  should  make  a  return  as  to  the  swear- 
ing part,  they  would  be  usurpers,  and  if  tbey 
do  not  make  a  return,  tbey  will  be  in  contempt 
of  this  court.  Besides,  it  is  incongruous  for  a 
mandamm  to  be  directed  to  swear  a  mayor  not 
yet  elected,"  etc.  But  the  court  were  all  of 
opinion  In  this  case  that  they  ought  to  make  a 
return,  for  the  writ  commanding  them  "Qwd 
digatia  et  juretia  aeeundum  authoritatem  tea- 
tram"  it  shall  be  taken  reddendo  aingvlaringu- 
lis,  and  to  be  the  return  of  both.  Accordingly, 
a  return  having  been  made,  the  objection  was 
renewed,  and  was  further  argued,  but  the  court 
remained  of  the  same  opinion  on  this  point,  and 
on  the  find  argumoit  for  aperemptory  writ,  it 
was  finally  said,  p.  188:  "llie  objection  to  the 
writ  is  that  It  Is  directed  *  To  the  mayor  and 
burgesses  to  elect  and  swear  a  new  mayor,' 
which  is  wrong ;  for  though  the  mayor  and 
burgesses  are  to  elect,  yet  It  Is  the  mayor  alone 
who  must  administer  an  oath  to  the  person,  for 
the  burgesses  cannot;  therefore  this  direction  Is 
wrong.  But  this  may  receive  a  very  plain  an- 
swer 1^  a  reasonable  orastmction  <tf  tlK  matter 
dlstributivety  in  the  manner  as  directed  by  the 
writ,  the  words  being  '  eligatiaet  juretia  secun- 
dum authoritatem  txttram,'  so  that  it  is  a  writ  to 
the  body  corporate  to  elect,  they  having  the  in- 
heritance as  to  the  election  of  a  mayor  ;  and  it 
is  a  writ  to  the  mayor,  who  has  a  special  power 
to  swear  the  person  elected  into  the  office ;  so 
that  reddendo  tingula  ainffuUa,  the  writ  is  well 
directed.  And  it  ooold  not  be  otherwise  unless 
there  had  been  two  writs  granted,  the  one  to 
elect  and  the  other  to  swear  the  person  elected, 
so  that  this,  being  a  ministerial  writ,  is  so  far 
good." 

The  same  point  had  been  previously  raised  and 
decided  in  King  t.  Mayor  of  Abingdon,  1  lA. 
Ravm.,  569,  by  Chief  Jvama  Holt,  who  said : 
"There  have  been  a  hundred  writs  directed  to 
the  mayor  and  aldermen  of  London  in  cases  of 
acts  to  be  done  bythem  separately."  The  re- 
port continues:  "The  second  exception  to  the 
writ  was  to  that  part  of  the  writ  which  com- 
manded the  mayor  to  swear  Sellwood  and  Spin- 
nage,  that  they  sued  this  too  soon ;  for  a  man- 
damnu  ought  not  to  go  until  the  otilcee  has 
refused  to  do  the  act  and  hla  dutr;  or  at  least 
that  there  was  some  person  who  had  right  to 
have  the  thing  done  to  them,  which  was  not  in 
th!scase,becausetheywerenotyetelected.  That 
this  was  to  sue  a  mandamua  quia  Umet,  and, 
like  the  case  of  an  original  bearing  ieate,  before 
the  cause  of  action  accrued.  But  per  Holt, 
Chi^  JiuHce,  it  will  be  well  enough  In  tills  case, 
because  tbey  are  acts  depending  the  one  upon 
the  other ;  first  they  ought  to  «ect  him,  and 
then  the  mayor  ought  to  swear  him.  And  the 
writ  was  held  good  and  the  return  disallowed, 
and  a  peremptory  mandamua  was  granted." 

Weerraof  opinion,  therefore,  that  thgre  ia  no 
error  in  tka  judgment  of  6u  OireuU  Oowrtandit 
ia.aeeordiT^ly,  eMrmed. 

Trueoop7.  Teat:  _  _ 

James  H.  MoKflonVi  CteAfSvp.  Oonrt,  O.  B. 
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JAMES  H.  MORRIS,  attd  HIRAM  W. 
SMITH  Ajm  8INA  E.  SMITH,  Exn.  of 
JoBH  P.  Smith,  Deceased.  Appta. 

V. 

JOHN  &  MoMIIXIN,  JOHN  SCHAFTER, 
AHD  ROBERT  B.  MILLER  axd  MART  B. 
MILLER,  Admn,  of  Huqh  Oohpbbll,  De- 


^B.CUB«porter*8«d.,  SU-MJ 

FMd  Ie<<«r«  patent. 

Itae  lettan  patent  granted  to  JobD  B.HcHminfor 
■n  Improvement  In  applyinff  steam  power  to  the 
oapatau  of  iteamboata  and  other  orutt,  are  void 
beoauM  the  derfce  covered  therebr  dtd  not,  In  view 
of  tiw  state  of  the  art,  involve  the  exercise  of  In- 
veotlon  and  waa,  therefore,  not  patentable. 
[No.  62.] 

Argtui  Sot.  e,  6, 1S$4.  Decided  Nov.  17,  2S84. 

A^BAL  from  theCircuitCourt  of  theUnited 
Statei  for  the  Western  District  of  Fenn- 

The  hbtmy  and  facts  of  the  case  appear  in  the 
ofdnlon  ot  the  court 


Mcttr$.  RowlMd  Cm  and  Qeorge  5Mrv^ 
for  appellants. 
JAwr*.  W.  Bakewell  and  O.  B.  Ohrfart^, 

for  appdleei. 

Mr.  JiuUee  Woods  delivered  the  opinion  of 

the  court : 

The  bill  was  filed  against  the  appellants  to  re- 
strain the  infrin^ment  of  letters  patent  granted 
to  John  S.  McMillin.  one  of  the  ^jpellees,  dated 
April  16,  1867,  for  a  new  and  useful  improve- 
ment In  applying  steam  power  to  the  capstans  of 
steamboats  and  other  crafts.  The  InvenUon  aa  i'^I 
described  generally  in  the  spedflcatlon  con- 
sisted in  connecting  the  capstan  with  the  f  rei^ 
hoisting  engine  or  other  engine  of  steamboats, 
by  means  oi  shafts  and  cog-wheels,  so  as  to  op- 
erate the  capstan  by  steam  power  instead  of 
hand  power,  as  has  been  generally  used  here- 
tofore. 

The  specification  then  proceeded : 
"  The  following  is  the  descriptive  part  of  the 
specification,  which  will  be  readily  understood 
by  reference  to  the  accompanying  drawiiigi»  in 
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wbtch  the  same  Icttoa  lefor  to  Utepaito  in 
«ach: 


A  Is  the  deck ;  A  tbe  boiler  deck ;  6  the 
cnxntan  ;  C  Uiehoistin";  engine ;  F  the  wooden 
irame  work  of  the  engine  ;  D  the  en^ne  shaft; 
£  E  the  liolsting  roUei-s,  connected  with  engine 
■bHft  by  the  cog-wheels  a  and  h;  Q  is  a  vertical 
shaft  extending  from  the  hold  of  the  boat  to  the 
■cartwheel  shaft  g.  With  the  latter  It  is  con- 
nected the  bevol-wheels  e  d/  H  is  a  horizon- 
tal shaft  in  the  hold  of  the  boat  at  the  middle 
bulkhead,  extending;  from  the  vertical  shaft  O  to 
the  capstan  B.  With  the  foi*mer  it  is  connected 
by  tlie  bevel-wheels  e  f,  and  with  the  latter  by 
the  bevel-wheels  g  h.  The  capstan  is  perma- 
nently fnstened  to  its  shaft  J.  The  vertical  shaft 
■Q  is  so  arranged  Uiat  it  can  be  lifted  or  lowered 
try  means  of  a  set  screw  I,  wberet^  the  bevel- 
wbeels  6  d  and  e  f  can  be  set  out  or  In  gear  at 
leisure,  interrupting  or  establishing  the  connec- 
iton  witii  the  engine.  K  K  are  the  bearings  of 
the  sli:  f  ;  1 1'  are  hooks,  which  con  be  taken  off 
and  thu  cargo-wheel  shaft  lifted  aside,  bo.  that 
any  of  the  hoisting  rollers  may  be  disengaged." 

'*  The  operation  is  as  follows,  mz.:  when  the 
-engine  is  set  in  motion,  the  same  is  communi- 
cated by  the  described  shafts  and  wheels  to  the 
capstan.  The  line  is  thrown  over  the  capstan  as 
tisiial,  and  one  man  to  pay  off  the  Ime  and 
Another  to  attend  the  engine  are  all  the  hands 
necessary  in  the  operation." 

The  claim  was  as  follows  : 

"  Rotatinga  capstan  placed  on  deck  of  a  boat 
by  means  of  an  auxiliary  engine,  and  capstan 
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and  engine  are  placed  fcrward  of  the  steam 
boilers  of  said  boat,  substantially  as  herein- 
before described  and  for  the  purposes  set  forth." 

The  6r8t  application  for  the  patent  sued  on  [247] 
was  filed  July  28, 1855.  Its  claim  was  for  the 
application  of  the  steam  power  of  a  hoisting  or 
other  engine  of  steamboats  or  other  crafts,  to  the 
capstan,  by  commnnicating  the  power  of  the  en- 
gine to  the  capstan  by  means  of  the  shafts  Q  and 
H,  and  the  bevel-wheels  e,  d,  e,  f,  g,  h,  or  by  any 
other  means.  This  application  was  rejected. 
On  Februaiy  7,  1856,  the  application  was 
amended  striking  out  the  claim  originally 
made  and  substituting  the  fcdlowing : '  *lao  not 
claim  the  application  of  steam  power  to  the 
capstan  as  a  principle,  but  what  fdo  claim  is ; 
the  arrangement  and  combination  of  machinery 
employed  to  communicate  rotary  motion  to  the 
capstan  from  the  hoisting  or  other  engine  of 
steamboats  and  other  crafts,  namely:  the  shafts 
O  and  U,  and  the  bevel-wheels  c,  a,  «,  f,  g  and 
A,"  etc.  This  amoided  application  was  also  re- 
jected, and  no  change  therein  was  made  until 
February^  1867,  when  it  was  stricken  out  and 
the  claim  of  the  patent  sued  on  was  substituted 
by  way  of  amendment.  During  all  this  time, 
the  drawings  and  specil3catjons  of  the  first 
plication  remained  unchanged  and  are  em- 
bodied in  the  letters  patent. 

One  of  the  defenses  relied  on  by  the  appel- 
lants to  defeat  the  patent  was,  that  it  was  in- 
valid for  want  of  noTelty  and  patentability. 
Upon  final  hearing,  the  arcuit  court  rendered 
a  decree  for  the  complainants  and  the  defend- 
ants appealed. 

We  are  of  opinion  that  the  patent  Is  open  to 
the  fatal  objection  that  the  device  covered 
thereby  did  not,  in  view  of  the  state  of  the  art, 
involve  the  exercise  of  invention  and  was, 
Umefore,  not  patentable. 

The  simple  working  of  a  capstan  by  means 
of  steam  is  not  claimed,  but  in  the  amended 
specification  filed  February  7, 1856,  is  expressly 
disclaimed.  The  capstan  and  the  auxiliary  en- 
gine are  boUi  old,  the  device  consisting  in  an  [248] 
arrangement  of  shafts  and  cog-wheels  by  which 
the  power  of  the  engine  is  applied  to  the  cap- 
stan, was,  aa  averred  in  the  answer,  in  tximmon 
public  use  in  flour  and  grist  mil]a,and  cotton  and 
woolen  factories,  long  prior  to  the  alleged  in- 
vention of  AIcMIllin.  The  testimony  shows 
that  both  capstans  and  auxiliair  engines  have 
been  commonly  placed  forward  of  the  boilers 
of  the  boat  and  mat,  as  early  as  the  year  1847, 
an  auxiliary  engine  had  been  used  for  rotating 
a  windlass;  both  the  engine  and  the  windlass 
being  forward  of  the  boilers. 

In  view  of  these  facts,  which  arc  cither  mat* 
ters  of  common  knowledge  or  well  established 
by  the  evidence,  the  only  field  of  invention  left 
for  the  patent  to  cover  was  the  application,  by 
the  old  and  familiar  arrangement  of  shafts  and 
cog-wheels,  of  the  power  of  an  auxiliary  engine 
to  a  capstan  instead  of  a  windlass.  A  cap^an 
diif ers  from  a  windlass  in  this  respect  only,  that 
its  barrel  or  shaft  Is  vertical  whue  that  of  the 
windlass  is  usually  horizontal.  It  is  plain, 
tlierefore,  that  no  such  ingenuity  as  merited  the 
issue  of  a  putent  was  required  for  this  improve- 
ment, but  only  the  ordinary  judgment  and  skill 
of  a  trained  mechanic. 

The  following  cases  Illustrate  the  grounds 
upon  which  we  inse  this  oonclurion: 
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It  was  sold  by  Mr.  Jtu^  Bndlev,  in  del! 
ering  the  Judgment  of  this  court  in  AUantic 
Woria  V.  Brady,  107  U.  S..  IW  pCXVII.,  488]: 
"  The  process  of  development  in  manufactures 
creates  a  constant  demand  for  new  appliances 
which  the  skill  of  ordinary  head  workmen  and 
engineers  is  eenerally  adequate  to  devise  and 
which,  indeed,  are  the  natural  and  proper  out- 
growth  of  such  development.  Eacn  step  for? 
ward  prepares  the  way  for  the  next,  and  eadi  it 
usually  taken  by  spontaneous  trials  and  attempts 
in  a  hundred  dliferent  directions.  To  gmnt  to 
a  single  party  a  monopoly  of  every  slight  ad- 
vance made,  except  where  the  exercise  of  in- 
vention somewhat  above  ordinary  mechanical 
or  engineering  skill  is  distinctly  snown,  is  un- 
Just  In  principle  and  injurious  In  its  conse- 
quences. 

In  the  case  of  A.  R.  Co.  v.  TVudfc  WoTki\a,nte, 
8811,  Mr,  jMtiee  Gray,  speaking  for  the  court. 
[t40]  declared  it  to  be  the  result  of  Uie  decisions  of 
the  court  tlint  "  The  applicotion  of  an  old  proc- 
ess or  machine  to  a  similar  or  analogous  sub- 
ject, with  no  change  in  the  manner  oi  appUca- 
tlon  and  no  result  substantially  distinct  in  its 
nature,  will  not  sustain  a  patent,  even  If  the 
new  form  of  result  has  not  been  before  contem- 
plated." 

In  ifail^B  V.  Van  Wtrnner,  20  Wall.,  858  [87 
U.  S.,  XXII.,S41]  where  the  patentee  had  taken 
a  fire  pot  from  one  stove,  a  flue  from  another 
and  a  coal  reservoir  from  the  third  and  had  put 
tbem  into  a  new  stove,  where  each  fulfilled  the 
office  it  bad  fulfilled  in  its  old  situation  and 
nothing  more,  the  patent  was  held  void  for 
want  of  invention. 

In  the  cose  of  PhiUip*^,  Detroit  {ants,  682], 
the  patent  sued  on  was  for  an  improvement 
in  street  and  other  highway  pavements.  The 
improvement  consists  in  using  round  blocks 
ci  wood,  formed  of  the  sections  of  small  trees, 
set  vertical^  upon  a  foundation  of  sand  or 
gravel,  and  filling  the  spaces  between  the  btocke 
with  sand  or  gravel.  The  court  said  that  the 
use  of  blocks,  such  as  were  described,  set  ver- 
tically, was  old,  that  the  foundation  was  old 
and  the  use  of  filling  between  the  blocks  was 
old,and  that  the  only  thing  left  for  the  patent  to 
cover  was  the  bringing  together,  in  the  con- 


BOABD  OP  SUPERVISORS  OF  GRENADA 
COUNTY,  WILEY  H.POW£LL,President. 
ET  AL.,  Plffi.  in  Err., 

9. 

JESSE  J.  BROWN  kt  At..  Surviving  Hem. 
bers  of  the  Firm  of  J.  Bboooeh  A  Co. 

(8eeS.a,**Or0nada  Oowilv  Bmtrvtmra  t.  Brog- 
«lei»,"Reportert  oiJ,m-m.) 

Conttruction  of  $tatute,  rule  at  to—munieipat 

tubteripUon  in  aid  t^raikoa^-iegidaiiM  eon- 

firmation  qf. 

*1.  ThatooBstruotloDof  astatutesbouldbeodop^ 
ed  whlcb,  without  doins  vfolanoe  to  the  fair  nuttn- 
in^of  tbe  words  used,  brings  It  into  hannonjwttb 

the  Constitution. 

3^  A  municipal  aubsoriptloQ  to  the  stock  of  a  rail- 
road company  or  Id  aid  of  the  cwnstrucUoa  of  a 
railroad,  made  without  authority  previously  oon- 
ferrcd,  may  be  oonflrmed  Had  l^rtulted  by  saba»- 


auent  legislative  enactincnt,  when  legi^tloo  of 
lat  character  Is  not  prohibited  by  tbe  Coiutltu- 
ttoD  and  when  that  wbloh  was  done  would  hava 


l)eca  lesulbad  It  been  dona  under  k«lslatlve  saniv 
tion  previously  viven. 

[No.  87.1 

Sulmitted  Oct.  tt.  JSU.   Deeidedltot.  17, 188A. 

IN  ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Mis- 
sissippi. 

Thu  action  was  brought  in  the  court  l>clow,  by 
the  defendants  in  error,  to  recover  the  amount 
of  certain  bonds  and  interest  coupons  issued  In 
the  name  of  Grenada  Co.,  Miss. 

Tbe  trial  resulted  in  a  verdict  and  judgment 
for  the  plaintiff  for  $48,697.45,  witli  costs. 
Whereupon  the  defendants  sued  out  this  writ 
of  error. 

The  facts  of  the  case  are  stated  by  the  court 
Mr.  H.  P.  Bimnhaiiit  for  plaintilTa  in  emw. 
Mr.  Reuben  O.  RcTmOds,  for  defend- 
ants in  error. 

Mr.  Jtatiee  Harlitn  delivered  the  opinion  ctf 

the  court: 

This  action  was  brought  to  recover  the  amount 
of  certain  bonds  and  interest  coupons  issued 
under  ^te  of  Hay  1,  1872,  in  the  name  of  Gra- 
nada County,  Mississippi,  by  Its  Board  of  Su- 
pervisors, and  made  pays^e  to  the  Vicksbui^g 


■tructioD  of  a  pavement,  orthese  three  old  and  j  -  j  «  ,  „,  «  „      vx.  .  i 

well  known  (dnnents;  and  held  that  this  did  Hashvi  le  BoUrMd  Company,  or  bearw.  at 
not  Inquire  invention  and  that  the  patent  was  ^M^^'^y  *°  Jo^^ 
void.  See,  also,  HotdtkiM  v.  Or^wood,  11 
How.,  248;  Pfiillipt  v.  Paae,  24  How.,  194  TBS 
U.  8.,  XVI.,  689];  Smith  v.  NiehoU,  21  \V«U., 
112  [88  U.  S.,  XXIL,  566];7>unAar  v.  ilaera, 
94  U:  S..  187  [XXIV.,  34];  Heald  v.  iftVf.  104 
U.  8.,  787,  751-756  [XXVI.,  910,  916,917]. 

Upon  the  groundstatcd,  we  think  the  leUfln 
patent  upon  which  this  suit  Is  based  are  void. 

The  decree  of  tits  Circuit  Court,  by  tehieh  tliepa- 
tmt  teoM  $u«Utined,  mutt,  tlwr^ore,  be  revened 
and  tJte  eavK  remanded  vith  direeUom  to  dit- 
tniaa  Uie  hill ;  and  it  it  to  ordtrtd. 
True  copy.  Teat : 

James  H.  McKeoney,  Clerk,  Sup.  Court,  U.  8. 

Oted-U4U.8.,U. 
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tkonc^  signed  bv  tbe  President  of  the  Board  and 
countersigned  by  its  clerk,  with  his  official  seal 
Gfflxed,  recites  tnat  it  is  one  of  a  series  issued 
juid  delivered  to  the  Vicksburg  and  Nashville 
Kailroad  Company,  by  Grenada  County,  to- 
meet  and  pay  oil  the  amount  subscribed  by  tbe 
county  to  the  capital  stock  of  tbe  railroad  com- 
aforesnid.  In  pursuance  of  an  Act  of  the 
lature  of  the  State  of  Mississippi,  ertitled 
n  Act  to  Aid  in  the  Construction  of  the 
Grenada,  Houston  and  Eastern  Railroad,"  now 
Vicksburg  and  Nashville  Railroad,  approved 
February  10.  1860,  and  ot  an  A(A  amendator? 
thereof  passed  March  26, 1871,  and  in  obedience 
to  a  vote  of  the  people  of  snid  county  at  an 
(flection  held  In  accoixlance  with  the  t^visiou 
of  said  Acts." 

The  county  disputes  its  liability  on  the  bonds 
or  coupons,  although  the  plaintiffs,  who  are 
defendauts  in  error,  became  holders  for  value, 

*Head  notes  by  Mr.  JvMu  Habum 
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without  notice  of  anv  defense  except  such  as  the 
■aw  Implies.  The  defense  rests  mainly  on  the 
eround  that  the  subscription  was  made  and  the 
Coods  issued  without  previous  legislative  au- 
thority conferred  In  confonnity  with  the  Con- 
stitution of  Mississippi. 

The  history  of  the  issue  of  these  secnritles,  as 
disclosed  by  lerislative  enactments,  the  pro- 
ceedings of  the  Board  of  Supervisors  of  Gre- 
nada County  and  the  bill  of  exceptiona,  is  8ut>- 
stantially  aa  will  be  now  stated. 

The  Grenada,  Houston  and  Eastern  Railroad 
Company  was  incorporated  by  an  Act  approved 
February  6,  I860,  with  power  to  oonstnict  a 
railroad  from  Grenada,  in  Tallobnsba  County, 
rsosi  Houston,  In  the  County  of  Chickasaw,  thence 
eastwardly  to  the  Alabama  line,  and  with  au- 
tliority  to  connect  or  consolidate  with  any  other 
company  upon  such  terms  as  might  l)o  mutu- 
ally agreed  upon,  not  inconsistent  with  the  laws 
Of  tlie  State.  Laws,  Miss.,  ld59-'60,  pp.  894, 
403.  By  the  Act  approved  Februaiy  10, 1860, 
the  boards  of  police  of  Tallobusha,  Cdhoun, 
Chickasaw  ana  Monroe  Countiea  were  author- 
ized for  thci^  respccUve  counties  to  aubscribe, 
upon  such  terms  aa  they  saw  proper,  to  the  cap- 
ital stock  of  the  company,  in  an  amount  not  ex- 
cecdiug  1200,000  for  any  one  county,  to  be  paid 
by  taxation;  provided,  a  majority  of  the  quali- 
fied electors  voting  at  an  election  held  for  that 
purpose  upon  due  notice,  should  first  assent 
tiierctn;  in  wliich  event,  it  was  made  the  dutv 
of  the  Board  to  make  the  subscription.  Id.,  412. 

On  the  first  day  of  December,  1860,  a  new 
Constitution  for  Mississippi  went  into  opera- 
tion, article  12,  section  14  of  which  declares 
that  "The  Legislature  shall  not  authorize  any 
countv,  cit;^  or  town  to  become  a  stockholder 
In  or  lend  its  credit  to  any  company,  associa- 
tion or  corporation,  unless  two  thirds  of  the 
qualified  voters  of  such  county,  city  or  town,  at 
a  special  election  or  regular  election  to  be  held 
therein,  shall  assent  thereto. " 

On  the  9th  of  May,  1870,  the  County  of  Gre- 
nada was  created,  out  of  parts  of  Yallobusba, 
Tallahatchie,  Carroll  and  Choctaw  Counties. 
Laws,  Miss.,  1870,  p.  124. 

By  an  Act  approved  March  2S,  1871,  amend- 
Ing  tlie  preceding  statutes,  it  was  declared, 
among  ouier  things,  that  the  Act  of  February 
10, 1860,  should  apply  in  all  its  provisions  t  ) 
Grenada  County  and  its  officers;  and  it  was 
made  the  duty  of  the  Board  of  Supervisors  of 
that  and  other  counties  along  the  line  of  the 
Grenada,  Houston  and  Eastern  Railroad,  upon 
the  petition  of  twenty-five  or  more  citizens,  to 
cause  an  election  to  be  held  in  their  ieq>ective 
counUes  to  take  the  sense  of  the  legal  voters, 
whether  a  sum  not  exceeding  $200,000  to  each 
county,  shall  be  snbscribed  to  the  capital  stock 
of  said  railroad  company,  to  be  paid  by  taxa- 
tion; also,  that,  whenever,  in  the  Act  of  Feb- 
ruary 10,  1860,  any  duty  Is  required  of  or  au- 
thorized to  be  performed  by  the  boards  of  po- 
lice or  the  president  thereof,  of  any  of  the  coun- 
ties therein  named,  the  same  should  apply  to 
the  board  of  supervisors  of  the  different  coun- 
[264]  ties  and  to  the  president  thereof;  further,  that 
"All  such  elections,  when  held,  shall  be  con- 
ducted in  all  things  as  required  In  the  Act  of 
which  this  Is  amendatory,  and  of  the  Constitu- 
tion and  laws  of  thla  State  in  force  at  the  time 
*o  held."  Sec.  1. 
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The  4th  section  authorizes  the  board  of  su- 
pervisors of  any  county  voting  the  tax  to  issue 
bonds,  maturing  at  such  times,  not  bevond  ten 
years,  and  for  such  sums,  as  the  boora  deemed 
necessary,  to  pay  off  the  subscriptions  of  said 
counties,  respectively  for  capital  stock  In  the 
Grenada,  Houston  and  Eastern  Railroad;  the 
bonds  to  be  sij^oed  by  the  president  of  the 
board  of  suiwrnsors  issuing  the  same,  and  made 
payable  to  the  company  and  its  successoi's  and 
assigns.  The  6th  section  provides  that  bonds 
mav  be  issued  with  interest  coupons  attached, 
ma,  when  issued,  paid  over  and  delivered  to 
the  railroad  company  in  satisfaction  of  the  sub- 
scription to  the  extent  of  the  principal  of  tlie 
bonds;  the  board  taking  from  the  company  cer- 
tificates of  stock  for  the  shares  paid  for,  and 
the  stock  to  be  deemed  the  property  of  the 
municipality  paying  for  it. 

Under  an  order  made  by  the  Board  of  Su- 
pervisors of  Grenada,  In  conformity  with  the 
petition  of  more  than  twenty-five  of  its 
citizens,  the  question  waa  submitted  to  tlie 

Sualtfled  voters,  at  a  general  election  held 
Tovember  7, 1871,  whether  the  Board  by  ita 
President,  should  subscribe  in  behalf  of  that 
county,  $50,000  to  the  capital  stock  of  the 
Grenada,  Houston  and  Eastern  Railroad 
Company,  and  a  like  .sum  to  the  capital 
stock  of  the  Yicksburg  and  Grenada  Rail- 
road Company,  each  subscription  to  be  met  and 
paid  off  in  eight  annual  installments,  with  eight 
per  cent  interest  upon  tiie  amount  due  January 
1, 1873,  or  from  the  date  of  the  county  bonds, 
if  any  should  be  issued,  payable  annually  by  tax- 
ation upon  the  property  of  the  taxpayers.  The 
Board,  at  its  December  Term,  1871,  caused  it  to 
be  entered  upon  itsrecoids  that  the  election  had 
been  duly  advertised  and  regularly  hdd  accord- 
ing to  law;  that  a  constitutional  majority  of  two 
tliirds  of  the  legal  and  registered  voters  of  said 
counw  were  cast  for  each  subscription,  and  that 
the  Board,  by  ita  President,  "Subscribe  for 
$50,000  each  of  tlie  capital  stock  of  tbeGrenada, 
Houston  and  Eastern  Railroad  Company  and 
of  the  Yicksburg  and  Grenada  Railroad  Com- 
pany, for  and  on  behalf  of  Grenada  County, 
to  be  met  and  paid    taxation  as  aforesaid,"  etc. 

'Wlien  the  election  was  held,  there  was  no 
such  corporation  as  the  Yicksburg  and  Grenada 
Railroad  Company;  but  the  UU  of  exceptiona, 
setting  out  what  the  parties  agree  ore  the  facts 
established  by  the  evidence,  states  that  "For  a 
long  time  previous  to  said  vote,  a  scheme  had 
been  agitated  in  said  Countv  for  such  a  rail- 
road, with  its  termini  at  Yicksburg  and  Grena- 
da, aa  well  as  for  the  construction  of  the 
Grenada,  Houston  and  Eastern  Railroad;  •  •  * 
and  ou  the  8d  day  of  January,  1872,  the  pro- 
jectors and  managers  of  the  railroad,  so  desig- 
nated and  Intended  in  said  vote,  were  incorpo- 
rated by  on  Act  of  the  I^edslature,  entitled  'An 
Act  to  Incorporate  the  Yicksburg, Tazoo  Valley 
and  Grenada  Railroad  Company."* 

By  an  Act  approved  January  27, 1872,  the 
Grenada,  Houston  and  Eastern  Railroad  Com- 

Snny  was  authorized  to  extend  its  road  tram 
renada  via  Yazoo  City  to  Yicksburg,  thua 
enabliog  it  to  cover  the  route  proposra  to  be 
occupied  by  the  so-called  Yicksburg  and  Grena- 
da Roilroad,  or  the  Yicksburg,  Yazoo  Yalley 
and  Grenada  Railroad.  By  the  same  Act,  the 
name  of  the  Grenada,  Houston  and  Eastern 
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SAllnnd  Comnuw  was  chaoeed  to  Uiat  of  the 
Vickaburg  ano  Nashville  Railroad  Company, 
giving  the  companv  all  the  rights  by  thelatter 
name  which  it  had  under  its  old  name. 

its  4th  secUon  is  as  follows: 

"Sec.  4.  B«  it  further  enacted,  That,  Inas- 
much as  the  questton  of  subscription  or  no  sub- 
scription for  150,000  to  aid  in  tne  construction 
of  a  railroad  from  Vlcksburg  to  Grenada,  In  tbU 
State,  was.  by  the  Board  of  Supervisors  of 
Grenada  County,  submitted  to  the  qualified 
voters  of  Grenada  Coun^,  and  the  same  was 
suslflined  by  a  majority  of  two  thirds  of  the 

aualitied  voters  of  said  county  at  a  general  elec- 
on  held  therein  on  the  7th  day  of  November, 
1871,  it  shall  and  may  be  lawful  for  the  board 
of  directors  of  the  Vlcksburg  &  Nashville  Bail- 
roud  Company,  by  resolution  made  and  entered 
in  the  minutes  of  said  board,  at  a  regularmeet- 
Ing  thereof,  sanctioned  by  *  majority  of  said 
bonrd  of  directors,  to  accept  all  the  provisions 
of  tills  Act,  and  adopt,  as  a  part  and  portion  of 
[266]  Vicksbiire  and  Nashville  Railroad  the  ex- 
tension spcciocd  in  this  Act  from  Grenada  to 
Vicksbur^;  aod  when,  after  such  acceptance 
and  adoption,  the  said  so-called  Yicksburgand 
Grenada  Rfiilroad  shall  form  and  constitute  a 
part  and  portion  of  the  Vlcksburg  and  Nash- 
ville Railt-Qod,  and  shall  be  constructed,  owned 
and  held  by  the  Yicksburg  and  Nashville  Rail- 
road Company;  and  it  shall  be  lawful  for  and 
it  Is  hereby  made  the  duty  of  the  Board  of  Su- 
pervisors of  Grenada  County,  through  the  Pres- 
ident of  said  Board,  upon  the  application  of  the 

E resident  or  other  authorized  a^t  of  the  Vicka- 
urg  &  Nashville  Railroad  Comnany,  to  sub- 
scribe for  $50,000  of  the  capital  stock  of  the 
Vlcksburg  and  Nashville  Railroad  Company, 
based  upon  the  submission  to  and  the  approval 
of  the  vote  of  two  thirds  of  the  qualified 
voters  of  said  county,  which  Is  hereby  rati- 
fied and  confirmed  to  the  Vlcksburg  and 
Nashville  Railroad  Company  so  he»tofore 
had  on  behalf  of  the  vlcksburg  and  Gre- 
nada Railroad  as  aforesaid,  and  bonds  of 
said  county  to  secure  the  payment  of  said  sub- 
scription for  the  stock  and  Interest  thereon, 
and  also  certificates  of  stock  In  said  com- 
pany shall  be  used  as  In  other  cases  provided 
for  in  this  Act." 

On  the  5th  of  March,  1872.  the  Vlcksburg, 
Tazoo  VnUcy  and  Grenada  Railroad  Company 
was  confioliaatcd  with  thp  Yicksburgand  Nash- 
ville Railroad  Company,  the  articles  of  consoli- 
dation bimliogtheconsolldatedcon)pany(which 
retained  the  name  of  the  Vlcksburg  and  Nash- 
ville Railroad  Company)  among  other  Uiings, 
to  construct  the  contemplated  road  from  Vlcks- 
burg to  Grenada. 

Sul)scqucntly,  In  the  year  1872.  the  Board  of 
Suiwrvisors,  by  its  Pre^dcnt,  executed  and  de- 
livered to  the  Vlcksburg  and  Nashville  Railroad 
Comimny  bonds  of  the  county,  those  In  suit 
bcin^r  a  part  of  thorn,  In  payment  of  the  sub- 
scriptions which  had  been  voted  at  the  election 
iu  November,  1871, thecounty  receiving  certifi- 
cates of  stock  tlierefor.  In  1872  and  1873  the 
county  assessed  and  collected  taxes  to  pay  the 
coupons  maturing  at  these  respective  periods  on 
all  tlie  bonds  in  suit.  The  raupons  for  those 
years  have  been  fully  paid.  The  county,  hj  its 
duly  accredited  agent,  was  represented  at  aUthe 
[267]  Biockbolden^  meetings  of  the  company  and 
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voted  a  stock  subscription  of  $100,000.  Them 
has  been  no  meeting  of  stockholders  since  1874 
□or  of  the  directors  since  July  6,  1875.  About 
five  miles  of  theVicksburK  and  Nashville  Rail- 
road westward  from  Oko^na  was  naded  and 
ironed.  The  iron  so  laid  was  ptudwsed  from 
plaintiffs  and  they  received,  in  payment,  the 
bonds  in  suit. 

Under  the  Acta  In  qneiUon,  unimfng  them 
to  be  constitutional,  the  countn-  had  authority, 
upon  certain  conditions,  to  malce  a  subscription 
to  the  capital  stock  of  the  Grenada,  Houston 
and  Eastern  Rail  road  Company,  now  the  Vlcks- 
burg and  Nashville  Railroad  Companv,  and  its 
Botud  of  Supervisors  was  invested  with  power 
to  determine  whether  those  condidons  were 
performed  and,  upon  their  being  performed,  to 
issue  bonds  In  payment  of  such  subscriptkin. 
According  to  the  settled  doctrines  of  this  court, 
the  county  is  estopped,  as  a^nst  the  plaint 
iffs,  to  say  that  the  conditions  were  not  duly 
performed;  for  the  recitals  in  the  bonds  import 
that  they  were  Issued  in  pursuance  of  the  Arts 
of  1860  and  1871,  and  in  obedience  to  a  vote  at 
an  election  held  in  accordance  with  the  provis- 
ions of  said  Acts.  Coloma  v.  Bate*,  92  U.  S., 
484  [XXm.,  5791;  Buchanan  Y.LiUMeld.  108 
U.  S.,  278  [XXVl.,  188J;  NorVtern  Bk.  v. 
Porter  \anU,  258];  Otoe  Oo.  v.  lialdmn  [ante, 
331].  Upon  tills  general  question  there  seems 
to  be  no  disagreement  lictwccn  this  court  aod 
the  Supreme  Court  of  Mississippi.  Vickttmrg 
V.  LoTiUiard,  61  Misa  .120:  Chitla'  v.  Supenuort, 
56  Id.,  12S. 

But  It  Is  contended  that  the  Act  of  March  2G, 
1871,  in  violation  of  the  Constitution  of  Miss- 
issippi, authorized — by  Its  reference  to  tlie  Act 
of  February  10,  1860--a  subscription  upon  the 
assent  thereto  of  a  bare  majority  of  its  quali- 
fied electors  voting  and,  consequently,  the  re- 
citals in  the  bonds  do  not  protect  even  a  bona 
fde  holder.  This  Is  not.  m  our  Judgmtoit,  a 
proper  interpretation  of  that  Act.  Its  express 
requirement  Is  that  elections  to  detenuinu  the 
Question  of  subscriptions  be  held  and  con- 
ducted, in  all  things,  as  required  by  the  Act  of 
which  it  is  amendatory,  and  by  "  the  Consti- 
tution and  laws  of  this  Slate  in  force  at  the 
time  so  held."  As  Grenada  Countv  came  into 
existence  after  the  Constitution  of  1869  went  [2681 
into  operation,  it  could  not,  even  under  le^ 
lattve  sancUon,  make  a  valid  suhecription  to 
the  stock  of  a  corporation  unless  two  thirds  of 
its  qualified  voters,  at  a  special  or  general  elec- 
tion assented  thereto.  That  the  Legislnture, 
when  passing  the  Act  of  1871,  had  in  mind  the 
constitutional  provision  relating  to  municipal 
subscriptions  to  the  stock  of  corporations,  is 
plain  from  the  2d  section  of  the  Act  which  au- 
thorizes certain  Incorporated  towns,  Including 
the  Town  of  Grenada,  to  suliscribe  to  the  stock 
of  the  Grenada,  Houfiton  and  Eastern  Railroad 
Corapany.when  such  subscription  should  be  ap- 
proved by  a  constitutional  majority  of  two 
thirds  of  the  votes  polled  at  an  election  r^u- 
larly  held;  a  provision  which  this  court  ad- 
judged In  CarroU  Co.  v.  Smitlt  {ante,  6171.  to  be 
consistent  with  the  Constitution  of  Mlsstssipi^ 
I(  cannot  be  supposed  that  the  Legislature  in- 
tended to  invest  the  Town  of  Grenada  with 
power  to  make  a  subscription,  when  assented  to 
by  two  thirds  of  the  electors  voting;  and.  in  the 
same  Act,  to  Invest  the  county  with  authority 
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to  subscribe  upon  the  assent  of  a  bare  majority 
of  the  electors  voting.  And  yet  the  uvament 
imirates  such  diverse  purposes  to  the  Lepolatiire 
«f  the  State,  if  the  Act  of  1871  be  construed  as 
authorizing,  in  viokition  of  the  State  Constitu- 
tion, a  county  subscriptiOD  upon  the  assent  of 
a  bare  majonty  of  the  electon  voting.  The 
Act  of  1860  required  twenty  da^  notice  of  Ute 
electfon,  of  the  amount  proposed  to  be  sub- 
scribed and  In  what  number  <»  iostallmeuta  to 
be  paid.  These  providona  were  left  untouched 
by  the  Act  of  1871.  ButUiere^iirementtn  the 
latter  Act,  of  conformity  in  ^1  things  to  the 
Constitution  and  laws  in  force  when  the  election 
was  held,  implies  that  :he  Legislature  did  not 
intend  to  authorize  a  municipal  subscription 
upon  the  vote  of  a  bare  majority,  but  only  up> 
on  the  condition  prescribed  in  the  Coa^titution, 
namely:  a  two  uiirds  majority  of  the  electors 
of  the  county. 

It  certainly  connot  be  sdd  that  a  different 
construction  is  required  by  the  obvious  iniinrt 
of  the  words  of  the  statute.  But  if  there  were 
room  for  two  constructions,  both  equally  ob- 
vious and  reasonable,  the  court  must,  in  defer- 
ence to  the  Legislature  of  the  State,  assume  that 
[S60]  it  did  not  overlook  the  provisions  of  the  Con- 
stitution and  designed  the  Act  of  1871  to  take 
effect  Our  duty,  therefore,  is  to  adwt  that 
construction  whidi,  without  doing  violence  to 
the  fair  meaning  of  the  words  mw,  brings  the 
statute  into  harmony  with  the  provi.dions  of  the 
Constitution.  Cooley,  Const.  Law,  iy4-5;  JVew- 
tand-v.  Marsh,  19  111.,  334;  Pcoplev.  Supervisors, 
17  N.  Y.,  241 :  GolircU  v.  Water  iViwr  Co.,  4  C. 
E.  Greene  (19  N.  J.  Ea  ),  249.  And  such  is 
the  nile  recognized  by  tne  Supreme  Court  of 
Mississippi  in  Mariium  v.  Orimet,  41  Miss.,  81, 
Id  whidi  it  was  said:  "  General  words  in  Uic 
Act  should  not  be  so  construed  as  to  give  an 
effect  to  it  beyond  the  legislative  power,  and 
thereby  render  the  Act  unconstitutional.  But, 
if  possible,  a  construction  should  be  given  to  it 
that  will  render  it  free  from  constitutional  ob- 
jection; and  the  presumption  must  be  that  the 
jjegislature  intended  to  grant  such  rights  as 
are  Ic^timately  within  its  power."  Again,  in 
8ylK$-v.  Mayor,  56  Miss.,  1«B:"  It  ought  never 
to  be  assumed  that  the  law-making  department 
of  the  government  intended  to  usurp  or  assume 

rwer  prohibited  to  it.  And  such  construction, 
the  words  will  admit  of  it,  ought  to  be  put 
on  its  legislation  as  will  make  It  consistent  with 
the  supreme  law." 

It  is  worthy  of  observation  that  the  Board  of 
Supervisors  of  Grenada  County  understood  the 
Actof  1871  as  requiring  conformity  to  the  Con- 
stitution, for  they  were  careful  to  make  a  record 
of  the  fact  thnt  the  proposed  subscriptions  had 
been  sustained  by  a  constitutional  majority  of 
two  thirds  of  the  legal  and  K^;lBtcred  voters  of 
said  County. 

It  results  that,  In  respect  of  snch  of  the  bonds 
In  suit  as,  accordi  ng  to  the  evidence,  were  issued 
in  payment  of  the  subscription  to  the  stock  of 
the  Grenada,  'Houston  and  Eastern  Bnilruad 
Company,  tliat  there  was  valid  legislative  au- 
thority as  well  for  the  subscription  as  for  the 
issue  of  tlic  bonds:  consccxucuUy,  the  County  is 
liable  upou  tlicm. 

It  only  I'cmnlDS  to  determine  whether  the 
County  IS  liable  upon  such  of  the  bonds  In  suit 
as  were  delivered  to  the  Vlcksbuig  and  Nash- 

^1?  r-.  s. 


ville  Railroad  Company  In  discbarge  of  the  sub- 
scripticm  of  $60,000  voted  in  alaof  the  con- 
struction of  the  so-called  Vicksburg  and  Grena- 
da Railroad.  We  have  seen  that  when  that  sub-  [STQ 
scriptlon  was  voted  there  was  no  such  corpora- 
tion as  the  Vicksburg  and  Grenada  Railroad 
Company,  but  that  the  vote  had  reference  to  an 
organization  or  scheme,  the  managers  of  which 

g reposed  to  construct  a  railroad  connecting  the 
ities  of  Grenada  and  Vicksburg;  that  uiese 
managers  were  shortly  thereafter  incorporated 
83  the  Vicksburg,  Tazoo  Valley  and  Groiada 
Railroad  Company,  which  was  subsequently 
and  before  the  bonds  were  issued,  merged  in 
the  Vicksburg  and  Nashville  Railroad  Com- 
pany. We  have  also  seen  that  the  Vicksburg 
and  Nashville  Railroad  Company  was  empow- 
crcd  to  construct  a  railroad  from  Grenaoa  to 
Vicksburg,  and.  \fv  the  terms  of  the  consolida- 
tion agreement  wiui  Uie  Vicksburg,  Yazoo  City 
and  Grenada  Railroad  Company,  obligated  it- 
self to  do  so. 

Such  were  the  circumstances  attending  the 
passage  of  the  Act  of  1873,  the  4th  section  of 
which  confirmed  and  legalized  the  action  of  the 
voters  of  Grenada  County  and  its  Board  of  Su- 
pervisors in  the  matter  of  a  county  subscription 
in  aid  of  the  construction  of  a  railroad  from 
Grenada  to  Vicksbu^.  The  evident  purpose  of 
thnt  Act  was  to  rive  effect  to  the  will  of  the 
voters,  as  expressed  at  the  election  of  1871,  by 
a  majority  large  enough,  under  any  construc- 
tion of  the  Constitution,  as  a  basis  for  a  valid 
municipal  sulttcription  to  the  stock  of  a  railroad 
corporation.  The  Act  of  1872  recites  that  the 
propoRcd  subscriptioD  was  approved  by  the 
requisite  constitunonal  majority.  Had  the  ac- 
tion of  the  voters  and  of  the  Board  of  Supervis- 
ors been  taken  under  legislative  authority  pre- 
viously conferred,  there  could  be  no  doubt  of 
the  validity  of  the  subscription,  or  of  the  power 
of  the  Board  of  Supervisors  to  issue  bonds ;  for, 
it  is  to  be  observed,  the  State  Constitution  of 
1869  docs  not  prohibit  municipal  subscriptions 
to  the  stock  of  raihoad  companies  under  all  cir- 
cumstances, but  only  forbids  the  L^:ialature 
from  authorizing  them  except  where  two  thirds 
of  the  qualified  voters  of  the  municipality  assent 
thereto.  '*  It  Is  not  an  open  question  In  this 
State,"  said  the  Supreme  Court  of  Mississippi, 
"  That  the  Legislature  mayauthorize  a  county 
or  town  to  aid  a  railroad.  That  power  was  held 
to  exist  under  the  former  Constitution,  and  the 
present  Constitntion  distinctly  recognlced  It" 
ArtlS.8ec.4.  "  If  it  were  not  for  the  const!-  [271 
tutional  restriction,  the  Lc^shiture  could  au- 
thorize a  county,  city  or  town  to  aid  In  any  c/l 
these  modes  railroads,  or  other  public  enier- 
prises,  without  the  assent  of  uie  qualified 
voters."  R.  B.  Go.  v.  McDonald,  58  Miss.,  245, 
246.  Thus  the  Constitution  recognized  sub- 
scriptions to  railroad  companies  as  within  the 
scope  of  tlie  powers  which  municipal  corpon>- 
tions  might  exerdae  under  legidative  Banction, 
While  the  Legislature  could  not,  after  the  adop- 
tion <Mf  the  Constitution  of  1B69,  have  legalized 
a  municipal  subscription  assented  to  by  a  less 
majority  of  legal  voters  than  is  prescribed  in 
that  instrument,  its  power,  by  retrospective  a* 
sctment.  to  confirm  and  le^n  a  municipal 
subscription  to  the  stock  oi  a  railroad  corp(nm> 
tlon  to  which  the  constitutional  materia  <tf 
electors  had  assented  at  an  election  of  which  due 
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Dotioe  was  given,  cannot,  we  think,  bo  success- 
fully disputed.  Since  what  was  done  in  this 
case  by  the  constitutional  majority  of  qualified 
electors,  and  by  the  Board  of  Supervisors  of  the 
County,  would  havo  been  legal  and  binding 
upon  Uie  County  had  it  been  done  under  legisla- 
tive authority,  previously  conferred,  it  is  not 
perceived  why  subsequent  legislative  ratifica- 
tion is  not,  in  the  absence  of  constitutional  re- 
stricUons  upon  such  legislation,  equivalent  to 
original  auuiority.  Id  «S&Am»  t.  mayor,  65  Miss. , 
187,  it  waa  held  that,  alter  (be  Constitution  of 
1809  took  effect,  the  Legislature  could  not,  by 
retrospective  enactment,  make  valid  an  i^ue  of 
municipal  bonds  executed  prior  to  the  adoption 
of  that  instrument,  without  legislative  author- 
ity ;  because,  said  the  court,  "  The  measure  of 
its  power  was  the  Constitution  of  December, 
1869,  and  it  could  not  ratify  an  Act  previously 
done,  if  at  the  date  it  professed  to  do  so  It  could 
not  confer  power  to  do  it  in  the  first  Instance.  It 
could  authorize  a  municipal  loan  conditlonallv. 
In  order  to  ratify  and  legalize  a  loan  previously 
made.  It  was  bound  by  the  constitutional  limita- 
tion of  Its  power."  Futther,  in  the  same  case: 
"  Tha  idea  implied  In  the  ratification  of  a  mu- 
nicipal act  performed  without  previous  legisla- 
tive antfaonty  Is,  that  the  ratliying  communi- 
cates authonty,  which  relates  bock  to  and  re- 
trospectively vivifies  apd  le.^llzcs  the  act,  as  if 
[272]  the  power  "had  been  previously  given.  Such 
statute  is  of  the  same  import  as  original  author- 
ity. •  *  •  If  the  Constitution  had  altogether 
denied  to  the  Legislature  the  delegation  of  such 
power  to  counties,  cities  and  towns.  It  Is  man- 
iftet  that itcould  not  vitalize  and  legalizes  8ab> 
scriptlon  made  before  Its  adoption,  and  without 
authority  of  law.  If  that  be  so,  It  follows  that, 
in  dealing  virith  the  subject  at  all,  It  Is  bound  by 
the  limitation  of  section  14  of  article  12  of  the 
Constitution. " 

In  Cutler  v,  Superviton,  66  Miss.,  IIS,  the 
question  was  as  to  the  power  of  tiie  Legishiture 
to  ratify  and  legalize  certain  municipal  bonds. 
Issued  to  a  railroad  corporation  by  a  county 
board  of  supervisors,  fn  pursuance  of  a  vote  of 
the  people,  with  interest  coupons  attached,  pay- 
able semi-annually.  The  statute  under  which 
the  board  proceeded  authorized  bonds  with  In- 
terest payable  annually.  The  people,  however, 
voted  for  bonds  with  interest  payable  ecmi-an- 
Duidly.  The  court  sustained  tm  constitution- 
ality of  the  curative  Act  It  was  said :  "  This 
is  far  from  being  an  effort  to  impose  a  debt  on 
the  county  without  its  consent.  The  agreement 
of  the  people  of  the  county  to  incur  the  debt,  in 
the  precise  sliajpe  which  it  assumed,  has  t>een  ex- 
pressed. Their  representatives,  the  county  au- 
thorities. In  execution  of  tlmt  will,  have  dclir- 
ercd  the  bonds  and  the  Legislature  afterwards 
affirmed.  If  there  has  been  any  departure  from 
the  letter  of  the  original  authority,  It  acnuiesces 
in  such  deviation,  cures  the  irreculanty  and 
makes  valid  the  bonds.  The  principles  an- 
nounced In  SapertiiortY.  Sclienek,  S  Wall.,  776 
[72  U.  S..  XVUL,  5S7].  folly  support  these 
views." 

These  doctrines  are  fn  accord  with  the  views 
of  this  court  as  indicated  in  several  cases. 
J&fcAw  V.  FrankUn  0?.,  22  Wall.,  67  [8917.  S., 
XXn.,  8251;  Tlumpton  v.  Lu  Co.,  8  Id.,  827 [70 
n.S..XVIII..  177]:  a^v.Xa)R«m,9Id.,466 
[76  U.  8.,  XIX.,  m\ ;  St.  Je§eph  v.  Bogen,  16 
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Id.,  668  [88  V.  8.,  XXI.,  8881:  Oampbea 
KetwtlUt,^  Id..  194  [78  U.  8..  XTOL.  610}. 

Our  oonclunon  that  the  Act  1678,  n- 
quiring  bonds  of  Orensda  Conn^  to  be  Issued 
to  the  vlcksburg  and  Nashville  Railroad  Com- 
pany, In  payment  of  the  subscription  voted  in 
1871  by  the  constitutional  majority  of  its  voters, 
for  a  railroad  from  Grenada  to  Vicksbur^,  Is  not 
in  conflict  with  the  Constitution  of  Hississippi. 
Consequently,  there  Is  no  ground  upon  which  C8731 
the  county  can  escape liabiuty  upon  them  to  the 

JIalntiffs,  who  are  bona  fide  nofders  for  value, 
□deed,  there  Is  nothing  of  substance  in  the  de- 
fense made  by  the  county  beyond  the  question 
of  legislative  authority  for  the  subscripnons,  in 
payment  of  which  the  bonds  in  suit  were  issued, 
and  passed  to  the  plaintiffs  for  iron  used  on  one 
of  the  proposed  roads. 

Other  questions  of  minor  Importance  we  dis- 
cussed in  the  very  able  brief  of  counsel  for  the 
county.  But  tliey  do  not,  Inouropinion,  affect 
the  right  of  pLiintiffs  to  Judgmentand  need  not 
be  noticed. 

We  perceive  no  error  in  Ms  record,  and  Ms 
judgment  is  aMrmed, 
Trueonpy,  Toet: 

James  H.  MoKennor,  Ohsrk,  Siqt.  Court.  17. 8L 


CONNECTICUT  MUTUAL  LIFE  INSUR[a501 
ANCE  COMPANY,  Pig.  in  Brr,, 
«. 

UNION  TRUST  COMPANY  OP  NEW 
YORK.  Trustee  for  the  Children  of  Wil 
Obtoh,  Deceased. 

0ee  B.  C,  Beporter^  ed..  SSO-MU 

Chmmunication  to  ^lytician,  xchen  cannot  he 
given  in  eiddence — state  lam  at  to  tuitnetaea 
and  evidence,  binding  on  Federal  Court*— coa- 
ttruetion  of  tMUfww«  appUeaUm^ind^jtiUt 

exeeptim. 

*i.  The  provision  In  the  Hew  York  Ovll  Code  that 
"A  penon  du^  authorized  to  practice  pfafslo  or 
surgery,  shall  not  be  allowed  to  dtockwe  anv  Infor- 
matlon  which  he  aoQuired  in  attending  a  patteot,  In 
a  prof  esGtuoal  capacity,  and  which  was  neoessair  to 
enable  bim  to  act  tn  that  capacity,**  is  obllvatorT 
upon  rbe  courts  ot  the  United  States,  rtttlns  within 
that  State,  In  trlnis  at  common  law. 

&  Section  721  of  the  Bevtaed  Statutes,  deolaiiny 
that  "The  laws  of  the  several  States,  except  where 
the  Coiistltutlon,treatle8  and  statutesof  thelTDited 
States  otherwise  require  or  prortde,  shall  be  re- 
garded as  rules  of  decision.  In  trials  at  common  law 
la  the  Courts  of  the  United  States,  in  cases  where 
they  apply,"  relates  to  the  nature  and  principles  of 
eTldenoi^  and  also  to  competency  of  witncasco,  ex- 
cept  as  toe  latter  subject  may  bo  regulated  brnie> 
cine  provisions  of  the  statutes  of  the  United  States. 

8.  To  the  question,  la  an  application  for  Insurance 
upon  life,  whether  the  applicant  had  ever  had  the 
disease  of  "  aflection  of  the  liver,"  the  answer,  waa. 
No :  held,  that  the  answer  was  a  fair  and  true  on& 
within  the  meaning  of  the  contract,  If  the  insured 
had  never  had  an  affection  of  that  organ  which 
amounted  to  dlseoM;  that  is,  of  a  character  so  w^ 
defined  and  marked  as  to  materially  disturb  or  de- 
range for  a  time  Its  vital  functtona ;  that  the  ques* 
tlOQ  did  not  require  htm  to  state  every  Instance  of 
Blight  or  accidental  disorders  or  ailments  alTaotlng 
the  liver,  which  left  no  trace  of  Injury  to  lieattbaiM 

*Head  notes  by  Jkfr.  Jiisttee  Habub. 


Nota.— Oonqwtciiev  wittuiKS  InU.S.  Oomit  *s 
elvaooMi;  how /or  0OMrfMil  testate  latn^  Seenols 
to  Vaaoe  v.  Campbell,  W  U.  &,  ZrXL,  10& 
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were  nnattcmled  br  gubetantial  Injury  or  Inoon- 
venlenoe  or  prolouged  suffering. 

L  An  exoeptioD  U>  the  modidcatlon  hj  the  court. 
In  ita  reoexal  charge,  ot  a  particular  proposition 
flubmlOed  1^  one  of  the  parties,  without  eta  ting 
•peoifloallr  UM  modification  to  whteh  objection  Is 
made.  Is  too  ncue  and  Indefinite. 

[No.  26.1 

Jrguad  OeL  MO,  Jm.    DcddedSm.  tr,  3884. 

F ERROR  to  the  dnmit  Conrt  ot  the  United 
States  for  the  Southern  District  of  New 
York. 

The  history  and  facta  of  the  case  fully  appear 
in  the  opinion  of  the  court. 

Mesari.  A.  C.  Brown  and  W.  A.  Bsoeft,  for 
plaintiff  Id  error. 

Mr.  Wheeler  H.  Peekham,  for  defend- 
ant in  error. 

Mr.  Jtutice  Harlan  delivered  flie  ofdnion  of 

the  court : 

[Sfill  ^     action  upon  a  policy  of  life  Insur- 

ance,  in  which  a  verdict  and  a  judgment  were 
rendered  for  the  plniniiff.  The  policy  was  taken 
out  OD  tlie  2i  at  of  February,  1878,  by  the  Union 
Trust  ComjMuiy  of  New  Toi^,  for  the  benefit 
of  the  children  ot  William  Orton  who  might 
survive  him.  The  Insured  died  on  the  22a  of 
April  of  the  same  year.  In  the  application, 
signed  by  the  Trust  Company  and  by  Orton, 
the  following  question,  the  seventh,  was  pro- 
pounded: "  Have  you  ever  had  any  of  the  fol- 
lowing diseases?  Answer  (yes  or  no)  opposite 
each.  Then  follows  a  list  of  Uie  diseases  about 
which  the  applicant  was  asked:  apoplo]^,  par- 
alysis, Insanity,  epilepsy,  habltiul  headache, 
fits,  consumption,  pneumonia,  pleurisy,  diph- 
th^a,  bronchitis,  spitting  of  blood,  habitual 
cough,  asthma,  scarlet  fever,  dyspepsia,  colic, 
rupture,  fistula,  piles,  affection  of  liver,  affec- 
tion of  spleen,  fever  and  ague,  disease  of  the 
heart,  palpitation,  aneurism,  disease  of  the  urin- 
ary organs,  syphilis,  rheumatism,  gout,  neural- 
gia, dropsy,  scrofula,  small-pox.  yellow  fever, 
and  cancer  or  any  tumor.  As  to  colic,  fistula. 
And  fever  and  ague,  the  answer  wns  Yes,  and 
as  to  all  the  otbcr  diseases  No.  Being  asked  in 
the  same  question,  to  state  the  number  of  at- 
tacks, character  and  duration,  of  all  the  diseases 
which  he  had  had,  Uie  applicant  answered : 
"  Had  fistula  in  1871.  induced  1^  Intermittent 
fever,  radiciUly  cured." 

The  eighth  questiw  was:  "Have  you  bad 
any  otbn  illness,  local  disease,  or  personal 
injury;  and  If  so,  of  what  nature,  how  long 
since,  and  what  effect  on  general  health?"  The 
answer  was:  "Had  coUc  for  one  day,  October, 
1877;  no  recurrence;  general  health  good." 

Tlie  fourteenth  was :  "  How  long  since  you 
were  attended  by  a  physldai^  in  what  dtscnscsf 
Give  name  and  residence  of  such  t^rsidan." 
The  answer  was :  "  October,  1877 ;  for  colic: 
Dr.  Hasbrouck.of  Dobb'sFerry;  sick  onedav.'* 

The  fifteenth  was :  "Is  there  any  fact  relat- 
ing to  your  physical  condition,  personal  or 
family  history  or  habits,  which  has  not  been 
stated  In  the  answers  to  the  foregoing  questions 
and  with  which  the  company  ought  to  oe  mode 
acqnaintedt"  The  answer  was:  "No;  nothing 
tonn^  knowledge." 

The  aixteentli  was:  "  Have  you  reviewed  the 
[25S]  inflwers  to  the  above  questions,  and  are  vou 
•ore  they  are  oonect?  "  Ttie  answo-  was.  Yes. 

The  apidiealkm  condnded  In  these  worda: 
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"It  Is  berel^  declared  and  warranted  Hbat 
the  above  are  f ^  and  true  answers  to  the  fore* 
going  questions;  •  •  *  and  it  Is  acknowl- 
edged and  agreed  by  the  undersigned  that  this 
application  oaall  form  a  part  of  the  contract  of 
insurance,  and  that  If  there  be.  In  any  of  the 
answers  herein  made,  any  untrue  or  evasive 
statements  or  any  mWepresentatlons  or  con- 
cealment of  facts,  then  any  policy  granted  upon 
this  applicatioD  shall  be  null  and  void,  and  all 
payments  made  thereon  shall  be  forfeited  to  the 
Company." 

Upon  the  back  of  the  application  were  sev- 
eral Indorsements,  among  them  the  following: 

"  iVd^*  <f  Death  Beguired.  Blanks  for  the 
several  certificates  requued  to  be  macte  to  proof 
of  death  will  be  furnished  upon  request. 

The  poli(7  purports  to  have  been  issued  In 
consideration  of  the  representations  and  declara- 
tions made  in  the  application,  and  of  the  pay- 
ment of  the  annual  premium  at  the  time  desig- 
nated therein.  It  purports,  also,  to  have  hem 
issued  and  accepted  upon  certain  express  condi- 
tions and  agreements,  among  which  are:  "That 
the  answcn,  statements,  representations  and 
declorattona  contained  In  or  Indorsed  upon  the 
applIcaUon  for  this  insurance,  which  applica- 
non  Is  hereby  referred  to  and  made  part  of 
this  contract,  are  warranted  by  the  assured  to 
be  true  in  all  respects,  and  that,  if  this  policy 
has  been  obtained  by  or  through  any  fraua, 
misrepresentation  or  concealment,  then  this  pol- 
icy shall  be  absolutely  null  and  void." 

This  action  was  brought  to  recover  the  amount 
insured,  due  notice  andsoUsfactory  evidence  of 
death  having  been  given.  The  Company  re- 
sisted recovery  upon  two  grounds: 

1.  That  the  answers  to  the  seventh,  eighth, 
fourteenth  luid  sixteenth  questions  were  false 
and  lutnie  and  known  to  be  by  Orton,  in  this: 
that,  so  far  from  his  general  health  being  good 
at  the  time  of  the  making  and  delivery  of  the 
application  and  of  the  issuing  of  the  policy,  he 
had,  for  many  years  immediately  raior  thereto, 
suffered  with  piles,  affection  of  the  liver  and 
habitual  headache,  and  within  less  than  eight-  [253] 
ecn  months  prior  to  the  application  liad  been 
seriously  ill  for  weeks,  during  which  period 
several  physicians  attended  bun;  that  the  Ill- 
ness in  Octol)er,  1877,  conUnucd  for  some  days; 
that  he  visited  Europe  u^n  one  or  more  occa- 
sions for  the  benefit  of  bis  hcnith  end,  bv  rea- 
son of  disease,  was  much  enfeebled  In  body; 
that,  at  the  -time  of  issuing  the  policy,  defend- 
ant did  not  know  or  have  reason  to  believe  that 
said  statements,  answers  and  declarations  or 
any  of  them,  were  untrue,  but,  believing  tliem 
to  be  true.  Issued  the  policy;  and  that  By  rea* 
sou  of  these  facts  it  was  null  and  Toid. 

3.  That  In  tiie  application  It  was  dedared 
that  the  statements  therein  were  correct  and 
true  and  that  there  was  not,  to  the  knowledge 
of  the  iusurod,  any  fact  relating  to  his  physic- 
al condition,  personal  or  family  history,  or 
habits,  not  stated  in  answer  to  the  questions  In 
the  application,  with  which  the  officers  of  the 
defeodant  ouj^t  to  be  made  acquainted;  yet 
he  had  been  and  was  mbject  to  and  afOic^cd 
with  the  disaasee  tbodn  spedfled;  had  a  very 
serious  illness  and  been  attended  by  several  phy- 
sidans;  was  lU  In  October,  1877,  much  longer 
than  stated;  and  bad  visited  Europe  for  his 
hoilth;  which  &cta  were  within  his  knowledge 
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ud  were  material  drcnzastaaces  in  relation  to 
the  past  and  present  state  of  his  health,  habits 
ot  life  and  condition,  rendering  an  insurance  on 
his  life  more  than  usually  baziardous  and  with 
which  the  officers  of  the  Company  should  have 
been  made  acquainted;  that  these  facts  were 
concealed  from  and  misrepresented  to  the  Com- 
pany by  Orton,  whereby  U  was  injuriously  in- 
fincDcea  and  induced  to  omit  mch  examina- 
tions and  iH«caut{(ai8  In  reference  to  bb  condi- 
tion and  health  as  would  have  prevented  the 
Issuing  the  policy  upon  the  considerations  and 
conditions  tnerem  set  forth;  and  that,  by  rea- 
son of  such  concealment  and  misrepresentation, 
the  policy  was  and  is  absolutely  null  and  void. 

1.  In  support  of  the  defense,  physicians,  who 
bad  attends  the  insured  professionally,  were 
exunined  as  witnesses;  and  the  first  assignment 
of  error  relates  to  the  refusal  of  the  court  to  per- 
mit them  to  answer  questions,  the  object  of 
which  was  to  elicit  Information  which  would 
[2S4]  not  have  been  allowed  to  go  to  the  jury,  under 
section  834  of  the  Code  of  Civil  Procedure  of 
New  York,  had  the  action  been  tried  in  one  of 
the  courts  of  the  Stale.  That  section  provides 
that  "A  person,  duly  autbodzed  to  practice 
I^ysic  or  surgery,  shaU  not  be  allowed  to  dis- 
close any  Information  which  he  acquired  in  at- 
tending a  patient.  In  a  professional  capacitv, 
and  which,  was  nec(";<!ary  to  enable  bim  to  act  m 
that  capacity."  It  in  not  and  could  not  well  be 
serious!;^  questioned  that  the  evidence  excluded 
by  the  circuit  court  was  inadmissible  under  the 
rule  prescribed  by  that  section.  Grattan  v.  Int. 
Co.,n  N.  Y.,  274;  Bime  v.  Same,  SO  N.  Y., 
S81;  Pieraon  v.  I'eopU,  79  N.  Y..  424;  EcUn^ 
tonv.  Mut.Lifelnt.  Gj.,77N.Y.,564;  EcUng- 
(on  v.  Mut.  Life  Int.  Co.,  67  N.  Y.,  166. 

But  it  Is  sug^stcd  that  truth  and  justice  re- 
quire the  admission  of  evidence  which  this 
statutory  rule,  rigorously  enforced,  would  ex- 
clude and  tlmt  it  cau  be  admitted  without  dis- 
turbing the  relations  of  CMifldcnce  properly  ex- 
isting between  physician  and  patient;  that  It 
would  not  afflict  the  living  nor  reflect  upon  the 
dead,  If  the  piiysician  should  testify  that  his 
patient  had  died  from  a  fever  or  an  anection  of 
the  liver;  and  that  the  rule,  ns  nowundcrstood 
and  applied  in  the  courts  of  New  York,  shuts 
out,  in  actions  upon  life  policies,  the  most  sat- 
isfactory evidence  of  the  existence  of  disease 
and  of  the  cause  of  death.  These  considera- 
tions, not  without  weight,  so  far  as  the  policy 
of  such  legi5i1ation  is  conrt^med,  are  proper  to 
be  addressed  to  the  Legislature  of  that  State. 
But  they  cannot  control  the  interpretation  of 
the  statute,  where  its  words  are  so  plaUi  and 
unambiguous  as  to  exclude  the  consideration 
of  extrinsic  circumstances.  Since  it  is  for  that 
State  to  determine  the  rules  of  evidence  to  be 
observed  in  the  courts  of  her  own  creation,  the 
only  question  Is  whether  the  Circuit  Court  of 
the  United  States  Is  required,  by  the  statutes 
governing  its  proceedings,  to  enforce  the  fore- 
going provision  of  the  New  York  Code.  This 

auestion  must  be  answered  in  the  affirmative. 
ly  section  721  of  the  Revised  Statutes,  which 
Is  a  reproducUon  of  the  84th  section  of  Uie  Ju- 
diciary Act  of  1789,  It  Is  declared  that  "The 
laws  of  the  several  States,  except  where  the 
Constitution,  treaties  or  statutes  of  the  United 
[255]  States  otherwise  require  or  provide,  shall  be 
regarded  aa  rules  of  decision,  in  trials  at  com- 
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mon  law.  In  the  courts  of  the  United  States  In 
cases  where  thev  apply."  This  has  been  uni- 
formly construed  as  requiring  the  courts  of  the 
Union,  in  the  trial  of  all  civil  cases  at  commoD 
law,  not  within  the  exceptions  named,  to  ob- 
serve, as  rules  of  decision,  the  rules  of  evidence 
prescribed  by  the  laws  of  the  Slates  in  which 
such  courts  are  held.  Potter  v.  Jfat  JSt.,  lOa 
U.  8.,  165  [XXVL,  112];  Vance  r.  GampieO, 
i  Black,  437  [66 U.  8.,  XVEt..  leShWrifftV. 
Baiea,  2  Id. ,  585  [67  U.  8.,  XVIL,  864];  McNiA 
V.  HoOrook,  12  Pet.,  84. 

There  is  no  ground  for  the  su^estion  that 
sections  721,  858  and  914  of  the  Itevised  Stat- 
utes nsay  be  construed  as  relating  to  tbe  compe- 
tency of witnesses  rallier  than  to  tbe  nature  and 
priociples  of  evidence.  While  In  some  of  tho 
cases  the  question  was  whether  a  witness,  com- 
petent uuder  the  laws  of  a  State,  was  no^  for 
tliat  reason,  under  the  84th  section  of  the  Act 
of  1789,  a  competent  witness  in  the  courts  of 
the  United  States  sitting  within  the  same  State, 
in  othei-s  tbe  question  nad  reference  to  tbe  in- 
trinsic nature  of  the  evidence  introduced.  In 
MeNicl  T.  HfilbrookthQ  court  held  the  courts  of 
the  United  States,  sitting  in  Georgia,  to  be 
bound  by  astatute  of  that  State  declaring,  as  a 
rule  of  evidence,  that  In  aU  cases  brought  by  an 
indorser  orassli^or  on  any  bill,  boncTor  noto, 
the  assignment  or  indorsement,  wltliout  re^ud 
to  its  form,  should  be  sufficient  evidence  of  the 
transfcrthereof;  the  bond,  billornote  to  be  ad- 
mitted as  evidence  without  the  necessity  of 
proving  the  handwriting  of  tbe  assignor  or  In- 
dorser. And  in  8imt  t.  Hundley  [6  How.,  1], 
a  notary's  certificate,  held  to  be  inadmissible  aa 
evidence  under  tbe  principles  of  general  law, 
was  admitted  upon  the  ground  that,  baviug 
beenmade  competent  by  a  statute  of  Mifisisslppi, 
it  was  competent  evidence  In  the  Circuit  Court 
of  the  United  States  sitting  in  tliat  State. 

We  perceive  nothing,  In  the  other  sections  of 
the  Revised  Statutes  to  which  attention  Is 
called,  that  modifies  section  731,  except  that, 
by  section  858,  the  courts  of  the  United  States, 
whatever  may  be  the  local  law,  must  be  guided 
by  the  rule  that  "No  witness  shall  be  excliided 
in  any  action,  on  account  of  color,  or  in  any 
civil  action  because  heisaparty  toorintereste<i 
in  the  issue  tried;"  and  by  the  furl  her  rule,  that,  ISSO} 
"  In  actions  by  or  against  executors,  adminia- 
tratora  or  guardians,  in  which  judgment  may 
be  rendered  for  or  against  them,  neither  party 
shall  be  allowed  to  testify  against  the  other,  as 
to  any  transaction  with  or  statement  by  the  tes- 
tator, intestate  or  ward,  unless  called  to  testify 
thereto  by  the  opposite  party,  or  required  to 
testify  thereto  by  the  court"  "In  all  other  re- 
spects," the  section  proceeds,  "the  laws  of  the 
State  in  which  the  court  is  held  shall  be  ttae 
rules  of  decision  as  to  the  comixjtency  of  wit- 
nesses fai  tbe  courts  of  the  United  States  In  trials 
at  common  law,  and  in  equity  and  admiralty." 
As  to  section  914,  it  is  sutflcient  to  say  that  it 
does  not  modify  section  721  in  so  far  as  the 
latter  makes  it  the  duty  of  the  courts  of  the 
United  States,  in  trials  at  common  law,  to  en- 
force (except  where  the  laws  of  the  United 
States  otherwise  provide)  the  rules  of  evidence 
prescribed  1^  the  laws  of  the  Slates  la  which 
they  sit. 

For  these  reasons,  It  is  clear  that  tbe  circuit 
court  properly  refused  to  permit  physiciana 
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called  as  witnessea  to  diadose  Information 
acquired  by  them  while  in  profes^onal  attend- 
ance upon  the  insured,  and  which  was  neces- 
sary to  enable  them  to  act  in  that  capacity. 

2.  The  widow  of  the  Insured  having  been 
called  as  a  witness  on  behalf  of  the  Company, 
It  is  contended  that  the  court  erred  in  not 
allowing  her  to  answer  this  question:  "Did 
you  not  understand  from  your  husband  the 
nature  of  the  disease  ¥'  That  question,  it  Is 
claimed,  called  for  information  derived  from 
the  insured  as  to  the  nature  of  any  disease  under 
which  he  may  have  been  suffering  at  a  particu- 
lar time  prior  to  his  application.  If  she  was  a 
competent  witness  ana  if  the  statements  of  the 
Insured  to  licr  wore  admisnble  upon  the  issue 
whether  he  hod  concealed  any  fact  in  hia  per- 
sonal history  or  condition  with  which  the  Com- 
pany ought  to  have  been  made  acquainted  or 
upon  tiie  i^ue  whether  he  had  made  f.ir  and 
true  answers  to  tlie  questions  put  to  him,  still  the 
question  did  not  ^11  for  his  statements,  but 
only  as  to  what  the  witness  understood  from 
him  OS  to  the  nature  of  his  disease.  Her  state- 
ment of  what  she  understood  may  not  have 
[S57]  been  Justified  bv  what  Uie  Insured  actually  snid, 
and  may  have  been  nothing  more  than  tlie  un- 
warranted deducUon  of  her  own  mind.  The 
ohjection  to  the  question  was  properly  sus- 
tained. 

8.  This  brin^  us  to  the  consideration  of 

aucstious  more  uirectiy  involving  the  merits  of 
le  case.  The  first  of  these  relates  to  the  re- 
fusal of  the  court  to  instruct  the  jury  that  if 
they  believe,  "On  the  evidence,  that  the  in- 
sured ever  had  had  afTection  of  the  liver  be- 
fore the  presentation  to  the  defendant  of  the 
application  for  insurance,  the  policy  is  void, 
and  the  defendant  is  entitled  to  a  verdict." 
This  instruction  was  refused  and  the  court, 
among  otiier  things,  said  to  tlie  Jurr,  that  dis- 
ease implied  &  substantial  attack  of  uln&ss,  or  a 
malady,  which  had  some  bearing  on  the  general 
health  of  the  insured;  not  a  Kiight  illness  or 
temporary  derangement  of  tho  functions  of 
some  organ. 

The  defendant's  request  for  instruction  was 
properly  denied,  for  the  reason  that  it  mifrht 
have  been  construed  as  requiring  a  verdict  for 
the  Compimy,  upon  its  appcarin|;  simply  that 
the  insured,  prior  to  his  application,  had  expe- 
rienced a  slight,  temporary  section  of  the  liver, 
which  had  no  tendency  to  shorten  life,  and  all 
the  symptoms  of  which  had  dtsni^peared,  leav- 
ing no  trace  whatever  of  injury  to  health.  Tho 
insured  was  directed  to  answer  Yes  or  No,  as 
to  whether  he  had  ever  had  certain  diseases, 
among  which  was  included  "  ailectiou  of  liver." 
It  is  ^fflcttlt  to  define  precisely  what  was  meant 

S'  "affection  of  liver,"  as  a  disease,  and  the 
(Bcutty  fs  not  removed  by  the  evidence  of  the 
only  physician  who  testified  upon  the  subject. 
"While  he  would  ordinarily  understand  affection 
uf  the  liver  to  mean  some  chronic  disease  of 
that  organ.yet  it  is  not,  he  suys,  strictly  a  medic- 
al term,  but  a  general  expression,  which,  by  i^ 
self.may  include  acute  as  well  as  chronic  disease 
<^  the  liver.  He  describes  it  as  "a  big  hag  to  put 
many  diseases  in,"  and  observes  that  it  "  would 
cover  any  thing  in  the  world  the  matter  with  the 
liver."  It  seems  to  the  court,  however,  that  the 
Company,  by  its  question,  sought  to  know 
whctlier  the  liver  had  been  so  affected  that  its 
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ordinorv  operations  were  seriously  disturbed  or 
its  vital  power  materially  weakened.  It  was 
not  contemplated  that  the  insured  could  recall, 
with  such  distinctness  as  to  be  able  to  answer  [268 
categorically,  every  instance  during  his  past  Ufa 
or  even  during  his  manhood,  of  accidental  dis- 
order or  ailment  affecting  the  liver,  which  lasted 
only  for  a  brief  period  and  was  imattended 
substantial  loluiy  or  inronvenlence  or  prolonged 
suffering.  Unless  he  had  an  affection  of  tho 
liver  that  amounted  to  disease,  that  is  of  a  char- 
acter so  well  defined  and  marked  as  to  materially 
derange  for  a  time  the  functions  of  that  organ, 
the  answer  that  he  had  never  had  the  disease 
called  affection  of  the  liver  was  a  "  fair  and 
true"  one;  for  such  an  answer  involved  neither 
fraud,  misrepresentation,  evasion  nor  conceal- 
ment, and  withheld  no  information  as  to  hia 
physical  o>ndit!on  with  which  tlie  Company 
ought  to  have  been  made  acquainted.  Tho 
charge,  upon  tins  point,  was  in  accordance  with 
these  views,  and  no  error  wnscomuiittedtotho 
prejudice  of  the  Company. 

4.  There  was  evidence  before  the  jury  tend- 
ing to  show  that  ttie  insured  visited  Europe  In 
1874  under  the  advice  of  Dr.  Baner,  a  physician, 
and  that  he  was  ill  Id  1875  as  well  as  in  the 
month  of  October.  1876.  At  the  trial,  the  de- 
fendant read  in  evidence,  without  objection, 
the  proofs  of  loss  received  by  it  from  the  Trust 
Company.  The  proofs  were  made  on  forms  sup- 
plied by  the  Insurance  Company.  Amongtbem 
was  a  certiticate  from  Dr.  Baner,  who  attentlod 
the  insured  in  his  last  illness.  Tliat  certificate 
was  made  up  of  questions  to  and  answers  by  the 
physician.  One  of  the  questions  required  him 
to  state  the  remote  cause  of  death;  if  from  dis- 
ease, to  give  the  predisposing  cause,  the  first 
appearance  of  its  symptoms,  its  history,  and 
the  symptoms  present  during  its  progress.  His 
answer  was:  "  The  fotal  attack  was  preceded 
by  severe  and  protracted  mental  work,  and  by 
several  attacks  of  malarial  fever,  accompani^ 
in  each  instance  by  considerable  cerebral  en- 
gorgement" He  also  stated,  in  the  certificate, 
uiat  the  immediate  cause  of  death  wus  cerebral 
apoplexy;  that  he  did  not  think  the  insured  had 
any  other  disease,  acute  or  chronic,  or  had  ever 
had  any  injury  or  infirmity;  and  that  there  was 
nothing  in  hu  habits  or  mode  of  life  predis- 
iwsing  him  to  disease,  except  a  tendency  to 
ovei-work. 

Several  instructions  were  submitted  by  the 
Company  touching  this  part  of  the  case.  In  [259] 
the  form  asked  they  were  refused.  But  such 
refusal  would  not  con<itiliite  ground  for  re- 
versing the  judgment,  if  the  pioposiiions  they 
involved,  so  far  as  correct,  were  embraced  by 
the  cfauge.  The  jonr  were  instructed,  upon 
the  whole  cose,  that  ue  insured  warranted  the 
truth,  in  all  respects,  of  each  answer,  statement, 
representation  and  declaration  contained  in  the 
appliaition,  wliich  was  a  pail  of  the  policy; 
tliat  aoy  inquiry  as  to  their  materiality,  or  his 
good  faith,  wus  removed,  by  the  agreement  of 
tlie  parties,  from  the  considcrntiou  of  the  court 
or  jury:  that  the  truth  Of  each  answer  was  an 
express  condition  to  the  exisirnce  of  liability 
on  the  part  of  the  Company;  aiid  tlmt  if  ttui 
answers  or  any  of  them  wciti  in  fact  untrue, 
the  contntct  was  at  an  end,  altliough  the  insured, 
in  good  faith,  Ixilieved  them  to  ije  true.  Their 
attention  was  particularly  called  to  the  answer 
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to  the  eighth  question  in  the  application,  in 
which  the  insured— responding  to  the  Inquiiy, 
whether  he  had  had  any  other  illness,  local  dis- 
ease or  personal  inliuy— stated,  nothing  more 
than  that  "he  had  colic  for  one  dar,  Octo- 
ber, 1877;  no  recurrence;  general  health  good." 
The  court  said:  "  lUnen  u  a  word  which  may 
Include,  properly,  an  attack  of  aleas  ffrave  and 
serious  character  than  a  disease;  an  illness  mar 
be  slight  or  seTere;ineIthercase  It  is  an  illness. 
Referring  also  to  a  question  which  required 
the  Insured  to  state  any  fact  relating  to  hia 
phvsical  condition,  personal  or  family  mstory, 
ornabits,  not  already  disclosed,  and  with  which 
the  Company  ought  to  be  made  acquainted,  the 
court,  nunost  in  the  Innguace  of  defendant's 
eighth  request,  chnrged  Uio  juiT  that  if  they 
believed,  on  the  evidence,  "  that  the  trip  to  Eu- 
rope advised  by  Dr.  Bancr,  the  illness  in  1876  or 
tlie  illness  In  1876  or  thesuftering  of  several  at- 
tacks of  malarial  fever,  accompanied  bv  cerebral 
engorgement,  if  those  attacks  occurrea  or  either 
of  them  were  facts  lehiting  to  the  phyricalctoi- 
diHon  and  personal  history  of  the  insured,  of  Im- 
portance to  the  ascertainment  of  the  condition 
of  his  health  at  the  time  of  his  application,  the 
omission  of  those  facts  or  either  of  them,  from 
the  application,  avoids  the  policy,  and  the  de- 
fcndnnt  Is  entitled  to  recover."  After  reviewing 
all  the  evidence,  the  court  concluded  its  charge 
by  instructing  the  Jury  that  if  they  found  ofllnu- 
[260]  atively  that  '^The  insured  did  not  answer  one 
of  these  questions  truly,  then  there  Is  nothing 
more  for  vou  to  do  except  to  find  for  the  de- 
fendant; if  you  find  affirmatively  that  he  was 
guilty  ci  coDcealment  in  his  answer  to  the  fif- 
teenth question,  then  you  will  find  for  the  de- 
fendant." 

We  are  of  opinion  that  the  cliarge,  the  most 
Important  parts  of  which  we  have  quoted,  was 
not  one  of  which  the  Company  had  any  reason 
to  (»mpltUn,  and  the  plalauff ,  having  recovered 
a  verdict,  makes  no  objection  to  it. 

In  reference  to  that  portion  of  the  charge  re- 
ferring to  the  statements  in  the  certificate  of 
Dr.  Bnner,  made  iiart  of  the  proofs  of  loss,  the 
point  Is  made  that  the  court  erroneously  in- 
structed the  Jury,  that  they  could  not,  upon  that 
certificate,  inade  without  cross-examination  and 
simply  to  Inform  the  Company  of  the  death  of 
the  insured,  find  as  an  affirmative  fact,  that  the 
malarial  attacks  therein  referred  to  as  the  remote 
cause  of  death,  existed. 

Without  determiDlng  whether  this  certificate, 
60  far  as  it  assumes  to  state  the  causes  of  the 
death  of  the  insured,  was  required  by  the  con- 
tact aa  a  condition  of  the  plaintlfl*B  right  to 
sue  on  the  policy,  or  whether,  under  the  circum- 
stances of  this  case,  It  was  proof  of  all  the 
facts  stated  In  It,  it  is  sufficient  to  mj  that  the 
objection  that  the  court,  in  effect,  discredited 
that  certificate  as  prima  facie  evidence  of  the 
facts  stated,  cannot  be  entertained.  No  one  of 
the  requests  for  instructions  submitted  by  de- 
fendant covers  the  precise  point  now  made,  nor 
was  any  exception  taken,  at  the  time,  to  that  part 
of  the  charge  which,  it  is  claimed,  refers  to  the 
certlflcateoi  the  attendiogphyslclan.  The  only 
exception  taken  by  the  defeo'dant  to  the  charge 
was  "to  the  chargeof  the  eighth  proposition,  as 
modified  by  Uie  court  and  embraced  in  his  gen- 
eral charge."  The  eighth  proposiUon  submit- 
ted try  the  defendant  woa  ghrati,  in  the  worda 
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already  quoted  from  the  charge,  with  the  modi- 
fication, that  the  JuiT  were  to  determine,  on  the 
evidence,  whether  tne  insured  had  had  the  be- 
fore mentioned  attat^  of  malarial  fever,  ac- 
companied by  cerebral  engorgement  That 
modificatioD  was  entirely  proper,  since  it  waa 
the  province  of  Uu  JuiT  to  detetnune  tbo  wetdit 
of  the  evidence,  fhuhman  t.  Iiu.  Co.,  TOTC.  tcei] 
Y.,  77.  If  the  mbsequent  part  of  the  chane, 
which  Is  DOW  referred  to  as  discrediting  Dr. 
Bauer's  certificate,  as  evidence  of  the  facts  stated 
in  It.  was  regarded  at  the  trial  as  a  modification 
of  the  defendant's  eighth  proposition,  or  as  ob- 
tecdonable  in  itself,  the  exception  taken  should 
nave  been  more  qwdfic  The  attention  of  the 
court  should  have  been  called  to  the  particular 
point  by  something  more  definite  tlum  Uie  gen- 
eral exception  taken.  Beekwith  v.  Bean,  w  U. 
8.,  884  [XXV.,  1811;  Lincoln  Y.Ciaftin,  7  Wall. 
182  [74  U.  8.,  XIX..  106];  Memu-^.  Tumar, 
16Id..8e3[8SU  S.,x5a,846];AaiwrT.2by^ 
iw.  98  U.  sr., 46  [XXia.  797]. 

Ko  error  was  committed  fn  overruling  the 
instructions  asked  by  the  defendant,  since 
whatever  tber  contained  that  ought  to  have 
been  approved  waa  embodied  In  mt  charge  to 
the  jury. 

We  find  no  error  in  the  record,  of  tohieh  this 
court  can  take  cognisance,  and  the  Judgaunt 
mutt  be  t^]j^rmed. 
Tniecopf.  Test: 

Jamei  H.  MoEenney.  C3erk,  Sup.  Court,  U.Bw 


PEOPLE  OF  CALIFORNIA.  «e       8.  C.  [833] 
Hastisgs,  i^.  in  Err., 

9. 

A.  P.  JACKSON  AND  JOHN  DEVUN. 
(8ee&C.'*aHUnsiv.  JjaeftMn,'*  Beporter't ed, 

Juritdietion  over  ttate  judgment. 

[ri  n^iiiMn  ii^Uiii.'  r.'iiiiri  r  the  recovery  of  Innds, 
wlii'L'G  T'tir)i<->  'L'l:biiti  iinn^ler  a  common  irnintor 
■wiiitiU  clUt^  Iroiii  tiiu  UMiti'ii  Suites  is  admitted,  thta 
OGurC  tiw  no  Jiiriniiit^tioEi  Cur  the  revfcwr  of  tbede- 
oMonsof  tbo  Stat«  Court ur'>n  questions Tbioh  are 
not  In  tbemselvea  of  a  federnl  cbaracter  and  which 
rolaW  opbr  to  tJw  title  ai-g  n  ii^  by  the  several  |iatv 
tle^.  tmcwtbttU-  rm-ectivo  i^ianohfrom  the  oott- 

[No.  601 

Submittei  Oct.  SI,  188^.    lkeided2/99. 17, 1884. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Califomia. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mettrt.  John  Norton  Pomeroy  and  W.  W. 
Cope,  for  plaintiff  In  error: 

This  court  has  jurisdiction.  The  decision  ot 
the  case  necessarily  involves  and  the  record 
clearly  presents  a  nderal  question,  which  the 
court  below  necessarily  paaied  upon,  adversely 
to  the  plaintiff  in  error.  The  title  or  right  of 
tlie  phuntiff  Id  error  in  this  case  Is  claimed  un- 
der a  stntute  or  statutes  of  the  United  States, 
and  the  decision  of  the  court  below  ia  against 
such  right  or  title. 
R.  8.,  sec.  709. 

The  title  of  the  plaintiff  In  error  and  the  re- 
lator is  claimed  un^r  the  Act  of  Congiessof  Jul; 
2B,  1886;  the  Act  of  Congraia  granting  500,000 
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«cre8  to  the  State ;  and  Acts  of  CongrefS 
cejculating  the  public  lands,  etc.;  and  the  de- 
-CteioD  of  the  State  Court  is  necessarily  adverse 
to  sucli  claim.  All  this  sufficieotly  and  neces- 
sarily appears  on  the  record  itself.  It  is  not 
necessary  to  state  in  terms  that  the  law  was 
drawn  In  question. 

WiUiamt  v.  2^orri»,  12  Wheat,  117;  Mont- 
gomervY.  Hernarulez,  12  Wheat.,  129;  Ryany. 
Thxmat,  4  Wall.,  003  (71  U.  S.,  XVIII..  4G0); 
mirman  v.  Nichol,  8  Wall.,  44  (75  U.  8.,  XIX. , 
870):  WiUion  v.  Martli  Co.,  2  Pet., 245;  Farncy 
T.  Totcle,  1  Black,  350(66 U.  S.,  XVU.,  216). 

The  fact  that  other  questions  were  also  in- 
Tolved  growing  out  of  state  laws,  does  not  de- 
stroy tws  appellate  jurisdiction,  if  tlie  case 
Bbows  that  a  federal  question  was  involved. 

Mamoirev,  yV/«r,8WaU..e51(75U.S.,XIX  , 
ZSHayUinn,  V.  SaefieUler,  1  W^all.,  100  (68  U.S.. 
XVlI.,  651);  Desty,  Federal  Procedure,  333, 
and  cases  cited. 

Mr.  M.  A.  Wheatout  for  defendants  in 
■error: 

Where  both  parties  claim  under  a  common 
grantor,  whose  title  under  the  United  States  is 
admitteu,  this  court  has  no  jurisdiction. 

Bomie  t.  Ctaanora.  01  U.  S..  S70  (XXni., 
874);  MeStayy,Frie(lman,'S&  U.S..  728(XXIU., 
767). 

The  Statute  of  Limitations  Is  set  up  iu  the 
demurrer,  in  accordnnce  with  the  decisions  of 
the  C'alifoniia  court-s. 

Siiiitli  V.  Ilicfiiiioiid,  10  Cal.,  481;  Ba/rrii^er 
V.  Wanlen.,  13  Cal..  811;  StOUtte  v.  Tinnetf,  0, 
Cal.,  423. 

Insuch  cases  the  SupremeCourt  of  the  United 
States  will  not  review  the  judgment. 

Kenneba^k  Ji.  Ji.  Go  v.  Jh-Uand  It.  R.Co  ,  14 
Wall.,  23  (81  U.  S.,  XX. ,  850);  KltTiger  y.StaU, 
13  Wall.,  257(80  U.  S.,  XX.,  635). 

No  Act  of  Congress  provides  for  the  disposal 
of  the  land  the  State,  and  every  disputed 
question  In  this  case  relMes  only  to  the  question 
U.S  tu  who  had  the  rights  of  purchase  from  the 
^(ulc,  under  the  laws  of  the  Stot^  of  the  land 
in  dispute. 

Mr.  Chi^  JvstietWaHBde^vvteA  the  opin- 
ion of  the  court: 

This  was  a  suit  brought  by  the  State  of  Cali- 
furnia,  at  Ibe  instance  of  8.  C.  IlasLings,  to  set 
aside  s  patent  of  the  State  granting  the  souUi 
half  of  sec.  14.  T.  5,  N.,  R.1  to  A.  P.  Jack- 
son. The  lands  arc  part  of  the  500,000  acres 
which  went  to  California  un  its  admission  into 
the  Union,  Scittember  0, 1850, 9  Stat,  at  L.,  452, 
ch.  50,  under  the  provisions  of  the  Act  of  Sep- 
tember!, 1841,ch.  16,  sec.  8,  5  Stat,  at  L.;455. 
By  tliat  Act  the  lands  granted  were  to  be  se- 
lected hy  the  Stale  in  such  manner  as  the  leg- 
islature thereof  should  direct,  and  by  the  Con- 
stitution of  California,  Art.  IX.,  sec.  2,  they 
were  devoted  to  the  supixjrt  of  school.'*.  Tlio 
liCj^islature  of  California,  by  an  Act  pas.scd  May 
8,  1852,  ch.  4,  Acts  of  Cul.  1852,  41,  authorized 
the  Governor  to  issue  laud  warrants  to  the 
amount  of  500,000  acres  in  all,  and  deposit 
them  with  the  Trensurerof  State.  These  war- 
rants were  to  be  sold  by  the  treasurer  at  (2 
per  acre,  and  tlie  interest  of  the  proceeds  was 
act  apart  "as  a  permaneut  fund  tor  the  support 
•of  BcboolB."  The  purchasetB  were  authorized 
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to  locate  their  warrants  In  behalf  of  the  State 
"upon  any  vacant  and  unappropriated  lands 
belonging  to  the  United  States  within  the  State 
of  Califoniia  subject  to  such  location."  Pro- 
vision was  then  made  for  the  issue  of  patenta 
to  locators  by  the  State  as  soon  as  the  lands  were 
surveyed. 

The  material  averments  in  the  complaint  filed 
by  the  Stale  are,  tlmtone  Isaac  Thomas  located 
a  school  warrant  on  the  lands  in  question  on 
the  20th  of  June,  1853;  that,  as  tiu;  government 
surveys  had  not  then  been  made,  the  lines  of 
tbe  location  were  ran  by  the  county  surveyor,  roaj.! 
aud  a  correct  entry  thereof  made  in  the  ofBce 
of  the  county  clerk;  that  the  government  sur- 
veys were  conipicted  and  plate  thereof  filed  In 
the  General  Land-OlHcc  on  tlie  first  of  October, 
1853  ;  that  on  the  34th  of  December.  1853, 
Thomas  presented  his  location  to  the  register 
of  the  United  States  Innd  district  in  which  the 
lands  were  situate<l;  tliat  the  register  accepted 
and  npprovi'd  the  location ;  that  afterwards 
Thomna  filed  with  the  register  the  Tv  ai  rant  un- 
der which  his  location  was  made;  that  the  reg- 
ister wrote  the  word  "  surrendered  "  across  the 
face  of  the  warrant  and  gave  to  Thomas  a  cer- 
tificate setting  forth  these  facts;  that  Hastings 
has  been  dtdy  invested  with  all  the  rights  of 
Thomas  under  his  location;  that  on  the  14th  of 
Fehraary,1857,  Jackson,  one  of  the  defendants, 
with  full  koowledffc  of  all  that  bad  been  done 
by  Thomas,  located  other  warrants  on  the  same 
land  and,  on  the  18th  of  March,  1863,  procured 
a  certificate  to  that  effect  from  the  I^nd-Offlce 
of  tbe  United  States,  under  which  a  patent  was 
issued  to  him  by  the  State;  that  the  lands  were 
"listed"  to  the  State  bv  the  Unlied  States  on 
the  10th  of  February,  f670;  and  that  on  the  8th 
of  September,  1871,  the  Commissioner  of  the 
General  Land-Office  canceled  the  location  of 
Jackson,  and  returned  to  him  the  warrants 
which  had  been  used  In  making  that  location. 

The  prayer  was  "  That  the  said  defendants  he 
decreed  to  dclivcT  up  the  said  patent  to  he  can- 
celed, and  that  they  and  each  of  them,  and  every 
person  claiming  by,  through  or  under  them  or 
either  of  them,  be  perpetually  enjoined  and  re- 
strained from  setting  up  any  claim  or  title  to  the 
said  premises  under  and  by  virtue  of  said  alleged 
patent,"  and  for  general  relief. 

The  defendants  demurred  to  the  complaint, 
on  the  grcmnd  that  it  did  not  state  facts  sumdent 
to  constitute  a  cause  of  action,  in  this : 

"  The  performance  of  the  acts  stated  In  the 
complaint  did  not  make  valid,  selection  of  tbe 
premises  mentioned  in  the  complaint,  under 
said  school  land  warrant  Ko.  133.  No  valid  lo- 
cation of  said  warrant  Is  shown,  nor  any  valid 
selections  of  land  under  it. 

The  allegations  in  the  complaint,  as  to  the 
effect  of  the  pretended  locations  and  the  rights  [S3S] 
of  I.  Thomas  and  S.  C.  Hastin0s,are  mere  con- 
clusions of  law  and  not  allegations  of  facts. 

The  complaint  shows  upon  its  face  that  this 
action  is  barred  by  the  Statute  of  Limitations  of 
this  State. 

The  facts  stated  show  that  defendant,  Jack- 
son, was  entitled  to  the  patent  when  it  was 
issued  to  him." 

The  court  of  original  Jurisdiction  sustained 
the  demurrer  and  dismissed  Ibe  complaint,  and 
that  judgment  was  affirmed  the  Supreme 
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Court  of  the  State  on  amieal.  Thlewritof  ^rror 
vaa  brought  to  reveree  tbe  Judgmeot  of  the  Su- 
jocme  Court. 

The  first  question  which  presents  itself  on  this 
record  is  as  to  qur  jurisdiction.  The  suit,  al- 
though in  form  by  the  State,  to  cancel  its  patent 
to  Jackson,  was  in  reality  between  Hastings  and 
Jackson  to  determine  which  of  the  two  bad  in 
equity  the  better  rigfat  to  tba  land  in  oontro- 
versy  by  reason  of  we  locationB  of  achool  war- 
rants under  which  thev  respectivdy  claimed. 
There  was  no  dispute  about  the  grant  from  the 
United  States  to  the  State.  That  was  conceded, 
and  both  parties  claimed  under  it.  The  contro- 
versy related  only  to  the  alleged  conflicting 
srants  of  the  State.  Hastings  claimed  that 
Thomas,  whose  title  he  had,  was  the  first  lo- 
cator and,  therefore,  under  the  legislation  of 
the  State,  in  equity  the  first  grantee  of  the 
State,  while  Jackson  claimed  that  the  Thomas 
location  was  invalid  and  that,  consequently,  his 
own  title  was  the  best.  Both  mrdes  thus 
claimed  under  the  State,  and  neither  asserted 
title  tvom  tbe  United  States  except  through  the 
State. 

It  is  indeed  averred  In  the  complaint  that  the 
location  of  Thomaa  was  accepted  and  approved 
bj  tbe  register  of  the  United  States  Land-Offlce, 
and  that  Jackson  also  obtained  alike  certificate, 
which  was  afterwards  canceled  by  the  Commis- 
sioucr  of  the  General  Land-Ofiice,  but  it  Is  not 

Erctended  that  either  of  these  things  was  done 
y  tbe  government  ofiicials  under  the  authority 
a  law  <tf  tbe  United  States.  The  Act  of  1841 

f>rov{ded  for  a  grant,  by  the  United  States,  of 
ands  to  be  selected  by  the  State  in  such  manner 
as  the  Legislature  should  direct,  and  the  Legis- 
lature did,  by  tbe  Act  of  1852,  in  elTect,  direct 
that  a  location  of  warrants  by  Uie  bolder  should 
operate  as  a  selection  by  the  State  of  the  partic- 
ular tract  located  as  part  of  the  lauds  gnmted. 
That  perfected  the  right  of  the  State  to  the  land 
under  the  Act  of  Congress,  but  rave  the  locator 
DO  ri^ts  as  against  the  United  States.  By  the 
express  provisions  of  tbe  state  statute,  under 
wiiich  he  proceeded,  his  location  was  to  be  made 
in  behalf  of  the  State,  and  he  was  to  look  to  the 
[S37]  State  for  his  patent.  What  was  done  by  tbe  offi- 
cers of  the  United  States  only  showed  that  the 
State  had,  through  a  holder  of  one  of  its  school 
warrants,  made  a  sdection  of  the  particular 
tract  located  as  port  of  the  lands  granted  by  the 
Act  of  1841.  This  gave  the  State  a  right  to  the 
title  under  the  Act  oi  Congress,  but  the  warrant 
holder's  claim  on  the  State  for  a  conveyance  of 
the  land  to  him  grew  out  of  tbe  state  statute  and 
not  out  of  the  certificate  of  the  United  States 
ofllciflls. 

Under  these  drcumatances,  the  rase  ts  clearly 
governed  by  M^mit  v.  Ccuawna,  91  U.  S.,  379 
[XXin..  874],  and  Mc8tauv.  I&iedman,  92 U. 
S.,  723  [ZXlll.,  767},  in  which  It  was  decided 
that  in  a  suit  for  the  recovery  of  lands,  where 
both  parties  claimed  under  a  common  grantor 
wliusc  title  from  the  United  States  was  admit- 
ted, this  court  had  nojurisdiction  for  the  review 
of  the  decisions  of  a  State  Court  upon  questions 
rehiting  only  to  the  title  acquired  by  tlie  several 
parties,  under  their  respective  grants,  from  the 
common  grantor,  and  which  were  not  in  thcm- 
■elves  of  a  federal  character. 

Some  reliance  was  had  in  the  argument,  on 
the  Act  of  Ccmgresa  approved  July  1806,  eh. 
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919, 14  Stat  St  L..  318,  to  quiet  land  tlUea  in 
California,  but  that  Act  was  not  referred  to  in 
the  complaint  and,  besides,  it  purports  only  to 
confirm  the  title  of  the  State,  which,  in  this 
case,  ia  perfect  without  it.  No  attempt  is  made 
in  that  Act  to  provide  for  the  settlement  of  the 
rights  of  cottfiicting  claimants  under  the  State. 
Congress  coDtentecTltself  with  the  onfinnatioa 
of  the  State's  tiOe,  and  left  aU  who  claimed 
under  that  title  to  their  remedies  in  the  courts  or 
other  tribunals  provided  by  law  for  that 
purpose. 

Itfoflom  that  we  hate  no  Juriedi^ion  eg 
eaee,  and  it  te  aeeor^nffy  mmtteei, 
'mn  eop7.  Test : 

James  H.  MoKeoiMr.  Ctack,  Siqi.  Oonit,  U'.L 


EDWAKD  C.  HANCOCK.  A^t^, 
«. 

ELIZA  JANE  HOLBROOE,  now  Mrs.  Xuu 

JaKB  NlCHOLSOH,  STAXh 

(Bee  8.  a,  Beporterli  ed^  SSB-sai) 

When  catm  removed  viU  be  remanded— eoeU  m 
remanding. 

1.  When  a  suit  which  baa  been  removed  from  a 
State  Court  Is  t>rougbt  to  this  court  by  appesl  or 
writ  of  error,  uid  It  does  not  appear  od  the  record 
that  the  dtizensbtp  of  the  parties  was  such  as  to 
giro  Uie  Circuit  COurt  JurMIctiOQ  upon  the  n- 
moval,  the  Judgment  or  decree  of  tbe  urcuit  Court 
will  be  reverBBd  wltbout  lumiiry  into  tbe  merita, 
and  tbe  cause  sent  back  wlui  uutructious  to  re- 
mand Jt  to  the  State  Court,  from  which  It  was  Im- 
properly removed. 

&  Upon  such  a  reversal,  this  court  mar  make 
such  order  in  reveot  to  coma  of  tbe  iqtpeal  or  wrli 
of  error  as  justtoe  and  right  shall  seem  to  leauira:. 
[No.  66.] 

Aryved  Nm.  4, 1884,    Decided  Jfiw.  37, 1884. 

A  FPEAL  from  the  Chxmit  Court  of  tbe  United 
States  for  the  Eastern  Dtattlct  <tf  Louiri- 

ona. 

The  history  and  facta  of  the  case  appearfak 
the  opinion  of  the  court 

Meeert.  Jefll  01uuidler»  J*  D.  Itotue* 
£^>pa  Hunton  and  Wm.  Qrant^  for  wnpellant. 

Meeere.  Thos.  J.Bammes  and  uAert  MaU, 
for  appelleea. 

Mr.  (^itfJvMtieeVfaiiB  deUvered  tlu  opin- 
ion of  the  court: 

This  suit  was  brought  in  a  State  Court  of 
Louisiana,  on  the  35th  of  November,  1876,  by 
Edward  C.  Hancock,  a  citizen  of  Louisiana, 
antinst  Eliza  Jnne  Holbrook,  George  W.  Nicfa- 
olscm,  R.  W.  Holbrook  and  Chas.  T.  Howard, 
all  of  the  City  of  New  Orieaoa,  as  etntcd  in  tbe 
petiUon,  to  establish  an  alleged  title  of  Hoi* 
brook  to  If  parts  of  all  the  proper^,  rlriits, 
assets  and  good  will  of  the  New  Orleans  Pica>- 
yune  Newspaper  and  FrinUng  Establishment, 
then  in  the  possession  of  the  defendants  at  New 
Orleans.  All  tbe  defendants  were  served  with 
process  by  the  sheriff  of  the  Parish  of  Orleans. 

On  the  18th  of  December,  1876,  Nicholawi 
filed  in  tbe  State  Court  a  petition  for  the  re- 
moval of  the  suit  to  the  Circuit  Court  of  the 
United  Slates  for  tiie  District  of  Louisiana,  In 
this  petition  he  stated  that  he  was  a  citizen  of 
the  State  of  Mississippi,  and  Hancock  a  citizen 
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of  tbe  State  of  Louisiana.  No  meDtion  was 
made  of  the  citizenship  of  tbe  other  defendants, 
and  no  other  ground  of  removal  was  ^ven  Uion 
that  Hancock  and  Nicholson  were  citizens  of 
different  States.   It  does  not  appear  that  this 

gitition  was  ever  formally  presented  to  the  State 
ourt.  The  tronscript  only  shows  that  it  was 
filed.  On  the  19th  of  December,  1870,  after 
the  date  of  the  filing  of  the  petition  for  removal, 
the  petition  in  the  suit  was  amended  by  oddine 
1]  the  name  of  Richard  Fit^;erald,  a  atizen  <a 
Louifl-'ana,  as  a  defendant,  and  a  summons  vas 
thereupon  issued  to  bring  this  new  defendant 
into  court. 

On  the  11th  of  December,  1877,  nearly  ayear 
after  the  petition  for  removal  was  filed,  the 
clerk  of  the  State  Court  made  a  transcript  of 
the  record  and  proceedings  in  that  court,  and 
annexed  his  certificate  ofua  correctness.  On 
the  same  day.the  atton^  of  Hanootdc  indorsed 
on  the  transcript  the  ftulowing  : 

"  I  consent,  on  behalf  of  plaintifr,  that  this 
shall  be  considered  a  correct  transcript  of  the 
record  of  the  suit  of  JB.  C.  Haneock  v.  Mr$.  E. 
J.  Holiirook,  No.  28,668,  Third  District  Court, 
Parish  ;of  Orleans,  the  same  to  be  filed  in  the 
n.  S.  Circuit  Court,  In  accordance  with  the 
order  to  transfer." 

The  transcript,  ttius  certified  and  indorsed, 
was  filed  hi  the  Circuit  Court  of  the  United 
States  on  the  ISlli  of  December,  1877.  No 
motion  was  ever  made  to  remand  tiie  cause,  and 
on  the  10th  of  January,  1878,  proceedings  were 
begun  in  the  Circuit  Court,  at  the  instance  of 
the  attorney  for  the  plaintiff.  Answers  were 
■fterwaids  filed  by  the  defendants  and  testi- 
mony taken,  upon  which  the  pnrties  went  to  a 
heanng,  which  resulted  in  a  decree,  on  the  18th 
of  March,  1881,  dismissing  the  bilL  From 
this  decree  Hancock  appealed. 

It  was  decided  at  tbe  last  term,  in  B.  Go.  v. 
Swan  [ante,  463],  that  when  a  suit  wld(^  has 
been  removed  &om  a  State  Court  is  brought 
here  by  appeal  or  writ  of  error,  and  it  does  not 
appear  on  the  face  of  the  recrard  that  the  citi- 
zenship of  the  parties  was  such  as  to  give  the 
Circuit  Court  jurisdiction  upon  the  removal, 
the  judgment  or  decree  of  the  Circuit  Court 
will  be  reversed  without  inquiry  into  the  merits 
and  the  cause  sent  back,  with  instructions  to 
remand  It  to  the  State  Court  from  which  it  was 
improperly  removed.  This  is  such  a  case.  All 
the  defendants  except  one  were  citizens  of  the 
same  State  with  the  plaintiff,  and  there  is  no 
pretense  of  a  separable  controversy.  Under 
these  circumstances,  the  cause  was  not  remova- 
ble. iJcnuwoiCSMrt,  100U.8.,467rXXV.,698], 
and  the  Circuit  Court  consequently  had  no  ju- 
risdiction. 

In  the  same  case  it  was  also  decided  that  upon 
B]  such  a  reversal  this  court  may  moke  such  order 
In  respect  to  costs  of  the  appni]  or  writ  of  error 
as  justice  and  right  shall  seem  to  require.  In 
that  case  the  removal  was  made  on  the  appli- 
cation uf  the  appellant  and,  altliough  a  judg- 
ment of  reversal  was  entered,  costs  were  given 
against  him.  It  appeared  there,  however,  that 
the  appellee,  after  the  case  got  to  the  Circuit 
Court,  moved  that  it  be  remanded  to  Uie  State 
Court,  and  only  remained  in  the  Circuit  Court 
because  his  motion  was  overruled.  He  sub- 
mitted to  the  jurisdiction  of  tbe  Ciicidt  Court 
npon  compulsion. 
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Here  the  appellee  petitioned  for  tbe  removal. 
The  cause  was  not,  however,  docketed  in  tbe  Cir- 
cuit Court  until  a  year  after  the  petition  for  re- 
moval Jiad  been  fifed  In  the  State  Court,  and  it 
nowhere  appears  that  any  action  was  taken  In 
the  latter  court  in  reference  to  its  own  lurisdio- 
tion.  Neither  does  it  appear  by  which  party 
the  case  was  docketed  in  the  Circuit  Court.  It 
does  appear,  however,  that  the  appellant  con- 
sented to  tbe  docketing,  and  that  he  made  no 
effort  whatever  to  have  the  case  wifnflndert. 
He  was  the  first  to  move  In  the  Canmlt  CourL 
and  there  is  nothing  to  show  that  he  remained 
in  that  court  against  his  will.  We  are  strongly 
inclined  to  the  opinion  that  the  removal  was 
effected  with  the  consent  of  both  parties  and 
without  the  attention  of  either  of  the  courts 
having  been  called  to  the  jurisdictional  facts. 
Under  these  circumstances,  esch  party  should 
payone half  tbe  costs  in  this  court, 

lnt»deaweffhe<HrowUOowti»r«MrmAand 
the  eavM  rOumed  to  flAa<  eowrt,v>ith  inttnieUtm* 
to  remand  it  to  the  State  Court  from  vhich  U 
toeu  improperly  removed,  and  with  liberty  to  make 
tueh  order  at  to  eott»  accruing  in  the  Cfireuit 
Court  after  the  removal  at  eipaty  and  justice 
may  require.  A  Judgment  vnll  be  entered  againtt 
the  appelleee  for  one  half  the  eottt  in  thiteourt. 

Itueoopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  S. 


BRAJDSTBEET  GOMPAKT,  P^.  M  JBrr., 

V. 

FORRESTER  H.  HI00IN8. 

(See  S.  C  Beporter's  ed.,  m-tS9.) 

JiiriedieUona»toamount~-^i>hattobeeimttdered. 

L  Where  the  JuiMtotioa  of  this  eourt  to  review 
the  Judflrmenta  and  decrees  of  the  Qrcult  Courts, 
dopnuto  on  tbe  value  of  the  matter  In  dispute.  It  li 
the  Botual  matter  In  dispute,  as  shown  bjr  the  whole 
record,  and  not  the  ad  damnum  alone,  which  gov- 
enu. 

2.  The  fudament  o^hut  the  d^teidant,  who  Is 
plaintiff  m  error,  la  not  only  to  be  oonsMersd,  but 
also  the  amounts  of  his  counterclaims. 

[No.  657.] 

Submitted  Oct.  t7, 1884.   Decided  Nov.  17, 1884. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
X  States  for  the  Western  District  of  lUBSOuri. 

On  motion  to  dismiss. 

The  history  and  facts  of  the  case  sufi^dently 
appear  in  tbe  opinion  of  the  court 

Meeart.  W.  Hallett  Phllllpa,  Kamee  d 
Em  and  Ohae.  L.  Dobton,  for  defendant  in  er- 
ror, in  support  of  motion. 

Mr.  Henry  Vnan  Oarnettf  for  idalntlff 
in  error,  oon^ra. 

Mr.  Ohi^JutUee  Waite  delivered  the  opin-  [2281 
ion  of  the  court: 

This  record  shows  that  Higgins,  the  defend- 
ant in  error,  tm)ught  suit  against  the  Bradstreet 
Company  for  $8,000,  tbe  price  and  value  of 
certam  property  of  his  which  the  Company  had 


Norm— JurteHctton  of  U.  S.  Supreme  Court  de- 
pendent on  amount ;  Interett  vrfS  not  be  added  to  give 
juTiediclion;  how  value  of  Mna  demanded  may  be 
shown;  «lkit eases nvfcwoMe  wtthowt raoord to  wm 
In  eontroraray:  See  noU  to  Gordon  v,  Ogden,  £B  JJ. 
8.(8  Pet),  8L 
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appropriated  to  its  own  use.  The  answer  of 

tbe  Company  coDttiined:  1,  a  ecncral  denial  of 
tlie  all^tiona  of  the  petition;  2,  a  counter- 
claim of  fil,104.18for  moDcys  collected  by  Hip- 
gins  for  uie  use  of  the  Conii)any  and  not  paid 
over;  and,  8,  a  countci-claira  of  $1,833.43,  the 
«xpcnscs  of  the  office  of  tbe  Company  at  Kan- 
sas City  over  its  receipts,  which  Iliggins,  as 
superintendent  of  the  office,  was  bound  to  pay. 
Ili^'^ns  in  his  reply  admitted  the  first  counter- 
claim and  consented  to  its  beinK  applied  as  a 
credit  upon  the  demand  for  wliick  his  suit  was 
brought.  As  to  the  second  counterclaim,  his 
defense  was,  In  effect,  Uiat  Uie  legitimate  ex- 
penses of  the  office  at  Kansas  City  while  be  was 
superintendent,  which  he  was  bound  to  pay, 
did  not  exceed  its  legitimate  receipts.  Upon 
these  issues  a  trial  was  had,  which  resulted  in  a 
verdict  and  judgment  in  favor  of  Higgins  for 
$3,338.92.  Upon  the  trial,  a  bill  of  exceptions 
was  taken  by  tbe  Company,  from  which  it  ap- 
pears that  evidence  was  introduced  by  the  Com- 
pany "  Teodine  to  show  that  the  It^Umotc  ex- 
penses at  tbe  Kansas  City  office  exceeded  its 
MKitimate  receipts  during  uie  time  plaintiff  act- 
ed as  its  superintendent,  in  tbe  sum  of  $61.10, 
Including  plaintiff's  salary  of  $100  per  mouth 
as  expenses."  This  writ  of  error  was  brought 
by  the  Company,  and  Hifrgins  now  mores  to 
dismiss  because  the  value  ot  tlie  matter  In  dis- 
pute does  not  exceed  $5,000, 

In  Hilton  V.  IHcJcitfm,  108  U.  8.,  165 
[XXTII.,  688],  it  was  decided,  on  full  consid- 
eration, that  our  jurisdiction  for  the  review  of 
the  judgments  and  decrees  of  the  Circuit  Courts, 
in  this  cluss  of  cases,  depends  on  the  value  of 
the  matter  in  dispute  here,  and  that  it  is  the  act- 
ual matter  in  dispute,  as  shown  by  the  whole 
record  and  not  the  ad  dnmnum  alone,  which 
governs.  Here  the  recovery  against  the  Com- 
panv  was  less  than  ^5,000,  and  that,  accoi-ding 
to  all  the  cases  which  were  fully  collected  and 
commented  on  in  Hilton  v.  Dickinson,  is  not  of 
itself  enough  to  give  us  juriKdiclion.  The  right 
of  the  Company  to  brine  the  cose  here,  there- 
fore, depends  on  the  jurisdictional  effect  of  its 
[SS9]  various  countcrclniins.  As  the  first  of  these 
claims  was  admitted  by  Hinrins  in  his  reply, 
there  could  not  have  been  btuow  and  there  can- 
not be  here  any  dispute  about  that  The  con- 
dudve  presumption  upon  the  record  is,  that 
the  amount  of  this  claim  was  credited  upon  the 
sum  found  due  from  the  Company  for  the  prop- 
erly about  which  tlie  suit  was  brought,  and  tlie 
verdict  and  judgment  given  only  for  the  bal- 
ance remaining  after  that  dedaction  was  made. 
As  to  the  second,  tbe  record  shows  that  while 
the  claim  in  tbe  pleading  was  for  $1,888.43, 
the  evidence  Introduced  in  support  of  It  only 
tended  to  prove  that  there  was  $01.10  due  from 
Higgins  on  that  account.  The  dispute  in  this 
court,  therefore,  according  to  the  record,  Is:  1, 
as  to  the  right  of  Higgins  to  retain  his  Judg- 
ment against  the  Company  for  $3,383.03;  and, 
2,  as  to  the  right  of  the  Company  to  recover 
$61 . 10  from  Higgins.  As  these  two  sums  com- 
bined do  not  make  $5,000,  It  Is  clear  we  have 
no  jurisdiction,  and  tbe  motion  to  dismiss  must 
be  granted.  Had  it  not  been  for  the  statement 
In  tne  bill  of  exceptions,  which,  in  effect,  lim- 
ited the  counterclaim  to  the  amount  which  the 
evidence  tended  to  prove,  Uie  case  would  have 
been  dUtexent*  for  then  It  would  have  appeared 
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that  the  Company  might  have  been  entitled  to 
recover  the  whole  amount  of  $1,838.43,  after 
defeating  the  entire  claim  of  Higgins,  thus 
making  the  apparent  value  of  Uie  matter  in  dis- 
pute here  in  excess  of  our  jurisdictional  re- 
quirements. As  it  is,  however,  we  can  look 
only  to  the  statement  in  tbe  blU  of  excepdom 
of  what  the  amount  in  dispute  under  tw«  claim 
actually  was. 

Dismissed. 

Truecopjr.  Tests 

James  H.  UoKenney,  C!l8rk,Sap.Oourt,  IT.  & 


ROBERT  GRAME,  Exr.  of  'Jobh  Obaxb, 
Deceased,  Plff.  in  Err., 
e. 

MUTUAL  ASSURANCE  SOCIETT  OF 
VIRGINIA. 


WELLINGTON  GODDIN,  Exr.  of  Sbtmoub 
P.  Vial,  Deceased,  Ptf.  in  Brr., 

V. 

SAME. 

fflee  S.  a.  Beporter*8  od.,  273-Snt.) 

Reviev  of  sUUejudgmenis. 

In  an  action  In  a  State  Court  on  pollclog  of  Insur- 
ance, which  excepted  from  the  Urtlosses  from  riots, 
olvll  commotions.  Insurrection  or  invasion,  where 
the  on\j  question  for  decision  was  whether  the  in- 
en  ranee  company  was  liable  on  Itspoliciea  for  loeaes 
which  resulted  Irum  a  flro  purposely  set  by  the  or- 
der of  the  Confcilt-mte  Stales  Guvernincnt,  on  tbe 
evacuation  of  Richmond,  which  is  a  Question  (Mf  a 
general  not  federal  law,  the  decision  of  It  by  the 
Btate  Court  Is  not  revlewRble  bore. 

Pfos.  OB,  96.1 
^fyuAf  JTott.  18, 1884.   ikeided  JSfoi.  IS,  1884. 

IN  ERROR  to  tbe  Sui>reme  Court  of  Appeals 
of  the  Slate  of  Virginia. 
On  motions  to  dismiss. 
The  history  and  facts  of  the  case  sufBcicntly 
Mipear  In  the  opinion  of  Uic  court. 
Messrs.  O.  F.  Edmnnds*  Wm.  A.  BlaitiT, 
Wm.  W.  Orump  and  W.  Haliett  Phillips,  fat 
defendant  in  error,  in  support  of  motions. 

Messrs.  John  HowArOt  Enoch  Totten* 
Wm.  B.  WtlA  and  Jemet  X^om,  for  plaintiffs  in 
error,  contra. 

Mr.  Cfiief  Justice  Waite  delivered  the  opin- 
ion of  Uie  court; 

We  have  no  jurisdiction  in  these  cases.  The  roTA] 
suits  were  brought  on  policies  issued  by  the 
Mutual  Assurance  Society  of  Virginia,  one  to 
John  Grame,  and  the  other  to  Seymour  P.  Vial, 
insuring  certain  buildings  of  the  respective  par- 
ties against  such  losses  or  damages  as  might  be 
occuooned  by  accidental  fire  or  lightning,  but 
expressly  excepting  from  the  risks  fosses  whidi 
resulted  from  riots,  civil  commotions.  Insurrec- 
tions or  from  the  Invasion  of  a  fordgn  enemy. 
Thedefen&e  was  that  the  loss  was  not  occasioned 
by  an  accidental  fire,  but  that  It  resulted  from  a 
fire  purposely  set  by  the  confederate  authori- 
ties on  the  evacuation  of  Richmond  In  AprQ, 
1866,  as  a  war  measure,  for  the  destruction  of 
tobacco  and  military  stores  which  were  Uatda 
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to  capture  by  the  forces  of  the  United  States. 
Keither  party  set  up  or  claimed  in  the  pleadings 
**any title,  right,  priTilegeorimmtuiity  •  *  • 
under  the  Constitution.oranytreaty  or  statute  of 
or  commission  held  or  authority  exercised  un- 
der the  United  States." 

On  the  trial  It  was  conceded  that  the  build- 
ings were  destroyed  in  the  pro.oress  of  a  Are 
purposely  set  by  order  of  the  Confederate  States 
Qoveruinent  on  tbeevacutionof  Richmond  "in 
pursuance  of  iti  laws  and  policy  to  destroy 
military  stores  and  tobocco  which  were  liable 
to  capture  by  the  forces  of  the  United  States." 
The  buildings  Insurei  were  not  actually  set  on 
fire  by  the  confederate  authorities,  but  they 
caught  Trom  a  fire  that  was  so  set.  On  these 
facts,  the  Supreme  Court  of  Appeals  of  Virginia 
decided  that  the  Society  was  not  liable  under 
its  policies.  In  the  opinion  filed,  the  court  said: 
"It  Is  plain  that  this  fire,  from  which  the  ap- 
pellants' buildings  were  burned,  resulted  from 
the  act  of  these  military  offlccrs,  acting  under 
exjiress  orders  and  br  virtue  of  an  Act  of  Con- 
gress of  the  Confeueratc  States  of  America. 
Oertainly  it  cannot  be  said  that  the  fire  which 
consumed  the  buildings  ot  the  appellants  was 
an  accidental  fire  or  a  fire  by  H^ttninc.  The 
question  is:  how  did  such  fire  result,  and  how 
was  it  occasioned?  If  it  was  occasioned  by  ac- 
cident or  by  lightning,  the  Company  is  respoa- 
siblc.  It  is  not  responsible  if  occasioned  by  or 
resulted  from  riots,  iusurrectioo,  civil  commo- 
tion or  the  invosion  of  a  foreign  enemy."  Then, 
after  considering  the  facts,  it  is  further  said:  "I 
suppose  that  'civil  commotion'  must  uecessarily 
aiisc  where  there  is  civil  war.  It  ia  true  there 
may  be  civil  commotion  without  civil  war,  but 
certainly  there  cannot  be  civil  wnr  without  civil 
<»Dmiotion,  and  I  think  no  man  who  lived  in 
the  late  decade  would  sny  that  there  was  no 
civil  commotion  between  1861  and  1865.  But 
the  Company  not  only  protected  itself  against 
liability  for  loss  occasioned  by  riot3,insurrcctioii 
and  civil  commotions,  but  against  the  'invasion 
of  a  foreign  enemy.'  In  the  light  of  history 
and  of  facts,  famiuar  to  every  man  who  opens 
his  eycsand  sees  material  facts  before  him,  is  it 
not  plain  tliat  the  late  war  was  a  war  of  inva- 
sion and  that  it  was  the  invasion  of  an  enem; 
and  that  it  was  the  invasion  of  'a  foreign  ene- 
my' ?"  And  again;  "  Now,  many  authorities 
and  opinions  nugbt  be  quoted  to  the  same  effect 
but,  1  think,  those  already  referred  to  are  suf- 
ficient to  show  that  the  Confederate  States  of 
America  were,  certainly  as  long  as  the  war 
lasted,  a  separate  and  independent  government 
and  foreign  to  the  United  States  of  America," 
It  is  upon  these  expressions  in  the  opinion  of 
the  court,  and  others  like  them,  that  our  juris- 
diction  is  supposed  to  rest,  but  it  must  be  borne 
in  mind  that  the  only  qucstitm  for  decision  wa« 
whether  the  Society  was  liable  on  its  policies^ 
for  losses  which  resulted  from  such  a  fire  oa 
that  in  which  the  insured  buildings  were  de- 
stroved.  The  inquiry  was  not  as  to  the  rights 
of  tEe  respective  parties  under  the  Constitution 
and  laws  of  tlie  United  States,  but  as  to  what 
was  meant  by  certain  words  used  in  the  contmctj 
they  had  entered  into ;  not  whether  secession 
was  constitutional,  and  the  Confederate  Gov- 
ernment, which  grew  out  of  it,  a  lawful  govern- 
ment, having  authority  to  order  the  fire  to  be 
•et;  but  whwier  that  government  did  so  order 
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and  if  it  did,  whether  the  fire  which  followed 
waa  a  fire  which  resulted  from  civil  commotion, 
insurrections  or  the  invarion  of  a  foreign  enemy, 
within  the  meaning  of  those  terms  as  used  m 
the  policies  sued  on ;  not  whether  the  entry  of 
the  forces  of  the  United  States  into  Richmond 
was  in  fact  the  invasion  of  a  foreign  enemy, 
but  only  whether  it  was  so  in  its  leral  c^ect 
upon  the  rights  of  the  parties  under  uielr  con- 
tracts. These  are  clearly  questions  of  general, 
not  federal  law,  and  such  being  the  case,  the 
decision  of  them  by  the  Court  of  Appeals  la  mrt 
reviewable  here. 
TAe  motioriB  to  dimiu  are  graiOed. 
True  copy.  Test: 

Jamca  H.  MoKenuer,  Clerk,  Bupw  Court,  U.  8. 


LAWRENCE  HART,  Plff.  in  Srr., 
t. 

PENNSYLVANU  RAILROAD  COM- 
PANY. 

(See  8.  &,  Reporter^  ed.,  Stl-UBJ 

Agreed  wUvation  in  contract  of  earri$r,  ^etA  €[f 
—limitation  qf  liabiU^—etidenee. 

•Where  a  contract  of  carrlOKe,  signed  by  the 
shipper,  la  falrlj'  made  with  a  itiflroad  company. 
Bgi'ceing  on  a  valiiutioa  of  the  property  carried, 
vrltli  the  rate  of  frefKht  baaed  on  the  coa<utloD  that 
the  carrier  aaaumes  llahlUty  only  to  the  extent  of 
the  agreed  valuation,  even  Id  cose  of  Inss  or  dom- 
Btfe  by  the  negUgeoce  of  the  carrier,  the  contract 
will  be  upheld  as  a  proper  and  lawful  mode  of  se- 
ourlnff  a  due  proportion  between  the  amount  for 
which  the  carrier  may  be  respoDSlble  and  the  frei^t 
he  receives,  and  of  protectiiifr  himself  asalnst  ex« 
travagaot  and  fanctiul  valuations. 

H.  wUpped  five  horses  and  other  property,  a 
railroad,  in  one  car,  under  a  bill  oriamnK,  glgoed 
by  him,  which  stated  that  the  horses  were  to  be 
transported!"  Upon  the  following  terms  and  oondl- 
tlona,  which  are  admitted  and  accepted  by  me  as 
Just  and  reasonable:  first,  to  pay  freight  thereon" 
at  a  rate  Bpedfled,  "on  the  oonclltlon  that  the  car- 
rier assumes  a  liability  on  tbe  stock  to  the  extent  of 
the  foUowing  furreed  valuation:  if  horses  or  mules, 
not  exceeding  9200  each.  •  •  •  If  a  chartered  car, 
on  the  stock  and  contents  in  same,  S1,SD0  for  the  car 
load.  But  no  carrier  shall  be  liable  for  the  acts  of 
the  animals  themselvee  *  *  *  nor  for  loss  or  dam- 
age arising  from  condition  of  tlio  animals  them- 
selves, which  risks,  being  beyond  the  control  of  the 
Company,  are  hereby  assumed  by  the  owner  and  tbe 
carrier  released  therefrom."  By  the  negligence  of 
the  llallroad  Company  or  its  servants,  one  of  the 
horses  was  killed  and  the  othen  were  Injured  and 
tbe  other  property  was  loc^  In  a  suit  to  recover 
tbe  damagea,  ft  ain>eared  that  the  hones  were  race- 
horses, and  tbe  plalntitt  offered  to  show  damnges, 
based  OD  their  value,  amounting  to  over  $25,00(1. 
Tbe  testimony  was  excluded  ana  be  had  a  verdict 
for  $1 JOO.  On  a  writ  of  error,  brought  by  him,  held: 

I.  The  evidence  wa^  not  admissible,  and  Uie  valu- 
ation and  IlmluUon  of  liability  In  the  bill  of  lad- 
ing was  just  and  reasonable,  and  binding  on  tbe 
plHiiitiir. 

2.  The  terms  of  the  UmltatloD  oovered  a  loss 
tlirough  negligence. 

[No.  79.] 

Argued  Nov.  IS,  188^.     Decided  Nov.  t4, 1884. 

N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  tbe  Eastern  District  of  MissoorL 
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The  hifltoiy  and  facts  of  tbs  case  appear  in 

the  opiaioQ  of  the  court 
Meiar$.  G.  H.  Stewart  and  If.  0.  Day,  tot 

plaintiff  in  error: 

The  property  8hipi)ed  was  of  much  greater 
value  than  that  named  In  the  printed  form  or 
contract. 

The  carrier  or  Its  authorized  agcuta  knew 
this  before  it  received  the  stock  for  sbipmeut 

The  plaintiff  was  not  asked  the  value  of  the 
property  when  be  signed  the  contract,  nor  had 
there  been  any  valuation  fixed  upon  it. 

Tbe  injury  was  caused  solely  by  the  gross 
nc^igence  of  the  defendant 

The  dcfendaut  could  not  relieve  itself,  by  this 
bill  of  lading,  from  itscommon  law  liability  for 
injuries  resuliing  from  its  own  or  tbe  negli- 
gence of  servants. 

R.  R.  Co.  v.  Loehcood.  17  Wall..  879  (84  U. 
8.,  XXI.,  640);  Krprets  Co.  v.  Caldwell,  21 
"Wall.,  2fi0  {88  U.  S.,  XXII..  658);  Farnham  v. 
R.  Co,,  55  Pa.  St..  63;  Exp.  Co.  v.  SanH»,  65  Pa. 
St,  140;  R.  Co.  V.  Jlenldn,  52  Ala.,  006;  R.  Co. 
V.  AheU,  60  Mi.'^s  ,  J017;  Bxp.  Co.  v.  Moon,  39 
Miss.,  833 ;  Monlton  v.  R.  Co.,  16  N.  W.  Rep., 
497(5.       81  Miiiu..  85). 

Being  unable  to  relieve  itself  from  such  lia- 
bility in  toto,  it  could  not  fix,  as  the  limit  of  its 
liability,  lcs4  than  the  total  damage  sustained  by 
its  negligence. 

Where  the  sliipi>cr  fixes  the  value  and  se- 
cures a  rate  of  freiftht  based  upon  It,  he  cannot 
recover  in  excess  of  such  value. 

Grates  v.  /f.  Co.,  187  Mass..  33;  Bdrvctf  v.  R. 
B.  Co.,  74  Mo.,  538. 

In  this  case  no  representation  of  value  was 
required;  no  decent  iou  or  misleading  statement 
of  value  WAS  made,  and  tbe  carrier  knew  tbe 
value  of  the  proiicrty  it  was  to  carry,  or  knew 
that  it  was  greatly  in  excess  of  the  sums  named 
in  the  bill  of  hiding. 

"If  the  carrier  makes  no  inquiry,  and  no 
artiflr-c  is  made  use  of  to  midead  him,  ho  is  an- 
swerable for  the  loss,  however  great  the  value 
mnv  l*c." 

Jonen  V.  Voorhcet,  10  Ohio,  146;  Jones Bailm., 
105;  3  iCciit.  Com.,  403. 

A  common  nirrior  may  limit  Its  liability  bv 
agnt-incnt  so  iis  to  become  liable  only  as  a  pri- 
vate carrier  and  may  cease  to  sustain  liability 
as  insurer  or  for  damage  not  directly  flowing 
from  its  own  negligence. 

Farnhau)  v.  H.  Co.,  55  Pa.  St,  53;  Etpraa 
Ok  v.  Sands,  55  Pn.  St .  140;  JWie.  Go.  v.  ]iavk,  6 
How..  844;  Of,})tu/„ni>erv.  I-kp.  Co.,  69  111.,  62. 

Rut  such  cxi-nipiions  must  be  explicitly  and 
dearly  stated  in  the  contract,  and  not  loft  for 
iurfiencc. 

Brp.  Ch.  V.  Mor,n,  89  Miss.,  882;  Magnin  t. 
Binkiiioyc,  5(i  N.  Y.,  168. 

In  ibc  absence  of  a  specific  agreement,  none 
of  the  c:i.«es  lioltl  that  the  earner  can  escape 
liability  for  Us  own  negligence. 

Sayer  v.  R.  Co.,  81  Mc,  22«;  Exn.  Go.  v.  3>foon 
(«yw'o);  R.  Co.  v.  Aheh  (nupra);  It.  G>.  v.  8tmp- 
ton,  30  Knn.,  645;  Moulton  v.  R.  Co.  {mpra). 

A  common  c.ii  ricr  cnniiot  by  contract  relieve 
himself  from  iiiibiUly  for  bis  own  negh'gonce. 

Ohi-iatenaon  v.  Kep.  Co.,  15 Minn.,  270;  SAW- 
wrv.  R.  Co.,  24  Minn.,  506:  R.  R.  Co.  v.  Lock- 
wood,  17  Wall.,  357  (84  U.  S.,  XXL,  627);  Jfu- 
aer  v.  Holland.  17  Blatchf.,  412;  Bk.  of  Ky.  v. 
Erp.  Co.,  ftS  U.  8..  174  (XXIIL.  872);  Blaek  v. 
718 


TVjfM.  Co.,  55  Wis.,  819;  see,  also,  Levering-v, 
Union  Co.,  42  Mo., 88;  EaUman  v.  Skp.  Co.,  8 
Kan.,  205;  Nowtnirgtr  v.  Btp.  Co.,  6  PhUa.,  174; 
Let>y  V.  Exp.  Co.,  4  B.  C,  284;  A  i£  JT.  Aia. 
Ry.  Oo,  V.  Senlein,  62  Aia.,  006;  SUamboai  OUm 
oflhrmA,  4  Ben.,  271. 

An  agreement  fixing  the  eztat  ctf  the  liabil- 
ity, so  extremely  disproportiooate  to  the  nine 
of  the  property,  is  unjust  and  will  not  be  up- 
held. 

&ip.  Co.  V.  CaXdmU,  21  WalL,  264  (88  D.  B.. 
XXII.,  656);  R.  Co.  v.  HerOein,  62  Ala..  606;  B. 
Oo.  V.  Simmon  (tupre). 

JTcMFS.  Everett  W.  P»ttison  and  JTwIm 

Crane,  tot  defendant  in  error: 

The  plaintiff  in  error  Is  bound  by  the  valua- 
tion placed  by  himself  on  the  prop^ty. 

R.  R.  Co.  V.  Lockwood,  17  Wall.,  867  (84  U. 
8.,  XXr.,  627);  R.  R.  Oo.  v.  Fhiloff,  100  U.  8., 
24  {XXV. ,  581);  Mum-  v.  Soliand,  17  Blatchf.. 
412;  Lawson.Carr.,  sec.  20;  Dunlap  v.  Sleam- 
boat  Co.,  98  Mass..  871;  Squire  v.  R.  R.  Co.,  98 
Mass.,  239;  Grawi  RB.  Oo.,  17  Bep.,  ffiiS; 
16  Am.  &  Eng.  R  R  Caa.,  108;  Batton  v.  Bon- 
ooan,  4  B.  &  Aid.,  31;  Xi«to  v.  B.  R.  Co.,  66 
Me.,  289;  2  Kent,  Com.,  12th  ed.,  603;  Erp.  Ob. 
V.  EtereU.BT  Q&.,m;  8.  a,40Ga.,803;  Am. 
Exp.  Oo.  V.  Firkini,  42  UL,  458;  Ad.  Torta, 
Wood's  ed.,  1876,  sec  703,  p.  773,  774;  R.  It. 
Oo.  V.  Ilenlein,  62  Ala.,  606;  8.  C,  56  Ala.,  868; 
Rdf  V.  Rapp,  8  W.  &  S.,  21;  Elkint  v.  Tran*. 
Co.,  81  Pa.  St.  SIS;  Harvey  v.  B.  B.  Co,,  74 
Mo.,  638. 

It  is  not  necessary  that  the  rate  fixed  iu  the 
agreement  should  !«  a  reduced  rate. 

B.B.C0.-9.  Fraloff  (<upra);  McMillan  t.  B. 
B.  Co.,  16  Mich.,  79. 116,  per  Cooley.  /. 

Mr.  Justice  Blatchford  delivered  the  o[dn- 

ion  of  the  court: 

Lawrence  Uait  brought  this  suit  in  a  State 
Court  in  Missouri,  against  the  Pennsylvania 
Railroad  Compimy,  to  recover  damages  from  it, 
as  a  common  cai-ner,  for  tbe  breach  of  a  con- 
tract to  transport,  from  Jersey  City  to  St  Lou- 
is, five  horses  and  other  property.  Tbe  peti- 
tion alleges  that,  by  the  negligence  of  Uie  de- 
fendant, one  of  the  horses  was  killed  and  tlva 
others  were  injured  and  tbe  other  property  was 
destroyed,  and  claims  damages  to  the  amount  [3321 
of  $19,800.  After  an  answer  and  a  reply,  the 
plaintiff  removed  the  suit  into  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of 
Missouri,  where  it  was  tried  by  a  jury,  who 
found  a  verdict  of  $1,200  for  the  plaintiu;  and, 
after  a  judgment  accordingly,  the  plaintiff  has 
brought  this  writ  of  error. 

The  property  was  transported  under  a  bill  of 
ladiog  issued  by  tbe  defendant  to  the  plaintiff, 
and  ugned  by  him,  and  reading  as  follows: 
••mil  of  Lading. 
Form  No.  30,  N.  J. 
Limited  Liability  Live  Stock  Contract  for  Unit- 
ed limlroads  of  New  Jersey  Division.  Na 
206. 

Jersey  City  Station,  P.  R  R. ,  ,  187-. 

Lawrence  Hart  delivered  into  safe  and  suit* 
able  cars  of  the  Pennsylvania  Railroad  Com- 
pany, numbered  M.  L.  224,  for  transportation 
from  Jersey  City  to  St  Louis,  Mo.,  live  stock, 
of  tbe  kind  as  follows:  one  (1)  car,  five  horses, 
shipper's  count  which  has  been  received  by 
said  Company  for  themselves  and  on  behalf  of 
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oounecdng  carriers,  for  trao^rtation,  upon  the 
followiog  terms  and  conditions,  which  are  ad- 
mitted and  accepted  hy  me  as  just  and  reason- 
able. 

First  To  pay  freight  thereon  to  said  Com- 
pany at  the  rate  of  ninety-four  (94)  cents  per 
onehuudred  pounds  (Company's  weight)  ana  all 
back  freight  and  charges  paid  hy  them,  on  the 
condition  that  the  earner  assumes  a  liability  on 
the  stock  to  the  extent  of  the  following  agreed 
nltution; 

If  horses  or  mules*  not  exceeding  |300  each. 
Ifcauleorcowi,  "  "  «7Seach. 
If  fat  taogsor  fat  calves, "    "  $10 

each. 

If  sheep,  lambs,  stock  h<^,  or  stock  calves, 

not  exceeding  $5  each. 

If  a  chartered  car,  on  the  stock  and  contents 
in  same,  $1,200  for  the  car  load. 
■  But  no  carrier  shall  be  liable  for  the  acts  of 
the  animals  themselves  or  to  each  other,  such 
as  Uting,  kicking,  goring  and  smothering,  nor 
[333]  for  less  or  damage  arisioc  from  condition  of 
the  animals  tliemsclvcs,  which  risks,  being  be- 
yond thu  control  of  the  Company,  are  hereby 
assumed  by  tbe  owner,  and  the  carrier  released 
therefrom. 

Second.  Upon  the  arrival  of  the  cars  or 
boats  containing  said  stock  at  point  of  dcKtina- 
tton ,  the  shipper,  owner  or  consignee  shall  forth- 
witli  ptxy  saiil  freights  and  ch.irge8,  and  receive 
snid  stock  thcreiu,  and  unload  the  same  there- 
from; and  if,  from  any  cause,  he  or  tlicy  shall 
fail  or  refuse  to  pay,  receive  or  unlnad,  as 
afori.>siiid,  tlien  sitid  Com'^auy  or  other  carrier, 
as  the  agent  of  such  shipper,  owner  or  coo- 
slpiM.',  may  thereupon  have  them  put  and  pro- 
vided for  in  some  suitable  place,  at  tlie  cost 
and  risk  of  such  shipper,  owner  or  consignee, 
and  at  any  lime'  or  times  tlicrciifter  mny  sell 
the  sauie  or  any  uumbt-T  of  them,  at  public  or 
private  sale,  with  or  without  notice,  as  said 
agent  may  deem  rcces.'mry  or  exiHHlicnt,  and 
apply  tlie  proceeds  arising  therefrom  or  so  much 
tuereof  as  may  be  needed,  to  the  payment  of 
such  freight  and  charges  and  other  necessary 
and  proper  costs  and  expenses. 

Third.  When  necessary  for  said  stock  to  be 
transported  over  the  line  6i  lines  of  any  other 
carrier  or  fturiers  to  the  point  of  destination, 
delivery  of  the  said  stock  may  be  made  to  such 
other  carrier  or  carriers  for  transportation,  upon 
such  terms  and  conditions  as  uie  carrier  may 
be  willing  to  accept;  provided,  that  the  terms 
and  conditions  otthisbill  of  lading  shall  inure 
to  such  carrier  or  carriers,  unless  they  shall 
otherwise  stipulate;  but  in  no  event  shall  one 
carrier  be  liable  for  the  negligence  of  another. 

Fourth.  ^Vll  livestock  transported  under  this 
contract  shall  be  subject  to  a  lieu  and  may  be 
retained  and  sold  for  all  freight  or  charges  due 
for  transportation  on  other  livestock  or  tKDpcily 
transported  for  the  same  owner,  shipper  or 
consijniee. 

Ftftli.  This  Company's  liability  is  limited  to 
the  transportation  of  said  animals  and  shall  not 
begin  until  they  shall  be  loaded  on  board  the 
boats  or  cars  of  tlie  Company.  The  owner  of 
said  animiils,  or  some  person  appointed  by 
him,  shall  go  with  and  take  all  requisite  care 
of  the  said  animals  during  their  transportation 
and  delivery,  and  any  omission  to  comply  here- 
[3S4]  with  shall  be  at  the  owner's  risk.  Wftnessmy 
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hand  and  seal,  this  SOth  dar  of  October,  1879. 
Lawrence  Hart,  SAi/jper.  [l.  a.] 

Attest: 

E.  BaUer. 

W.  J.  Charmers, 

CompvMft  Agent." 

At  the  trial  the  plaintilf  put  hi  evidence  the 
bill  of  lading,  and  gave  testimony  to  prove  the 
allegkt  negligence  and  bow  the  loss  and  injury 
occurred.  He  Uien  offered  to  show  that  the 
actual  Talne  oi  the  horse  killed  was  tlS.OOO: 
that  the  other  horses  "wen  worth  from  $3,000 
to  $3,500  each;  and  that  the^  were  rendered 
comparatively  worthless.  In  consequence  of 
their  injuries.  The  defendant  objected  to  this 
testimony,  on  the  ground  that  it  was  not  com- 
petcnt  for  the  plaintiff  to  prove  any  damage  or 
loss  in  excess  of  that  set  out  inthe  bill  of  lading. 
The  Court  sastained  the  objection  and  the 
pkintiff  excepted.  It  appeared,  on  the  trial,  thid 
the  horses  were  race-horses,  and  that  th^  and 
the  other  property  were  all  In  one  car. 

It  wf>s  admitted  by  the  defendant  that  the 
damages  sustained  by  the  plaintiff  were  equal 
to  the  full  amount  expressed  in  tlie  bill  of  lad- 
ing. The  Court  charged  the  jury  as  follows: 
"tt  is  competent  for  a  shipper,  by  entering  into 
a  written  contract,  to  stipulate  the  value  of  his 
property,  and  to  limit  the  amount  of  his  recov- 
ery in  case  it  is  lost.  This  is  the  plain  agree- 
ment, that  the  recovery  shall  not  exceoa  the 
sum  of  $300  each  for  the  horses,  or  $1,200  for 
a  car  load.  It  Is  admitted  here,  by  couni^el  for 
the  defendant,  under  this  charge,  timt  tlie 
plaintiff  is  entitled  to  recover  a  verdict  for 
91,2iHi,  and,  also,  under  the  charm  of  the  Court, 
the  ptnintiff  ogrecfltliat  that  is  all.  It  is  simply 
vour  duty  to  iRnd  a  verdict  for  tbnt  amount. 
*riic  pbiiutUr  excepted  to  this  chorge. 

The  errors  ORHiu'ned  are,  that  the  Court  erred 
in  refusing  to  jicrmit  the  plaintiff  to  show  the 
actual  damages  he  had  sustained,  and  in  so 
charging  the  jury  as  to  restrict  their  verdict  to  [3351 
$1,200. 

It  is  contended  for  the  plaintiff  that  the  bill 
of  hiding  docs  not  purport  to  limit  the  liability 
of  tlic  defenduut  to  the  amounts  slated  in  it,  in 
the  event  of  loss  tbrough  the  negligence  of  the 
defendant.  But  we  aic  of  opinion  tliat  the  con- 
tract is  not  susceptible  of  that  construction. 
The  defendant  receives  the  proiwrty  for  trans- 
portation on  the  terms  and  conditions  expressed, 
which  the  plaintiff  accepts  as  just  and  reasona- 
ble. The  llrstpnmgraph  of  tlie  contract  is  that 
the  plnintiff  is  to  pay  the  rate  of  freight  ex- 
pressed, "On  Ihe  condition  that  the  carrier 
OKSumes  a  liability  on  the  stock  to  the  extent  of 
tlie  following  agreed  vnluation:  if  horses  or 
mules,  not  exccMing  $200  each.  *  •  •  If  a 
chartered  car,  on  the  stock  and  contents  in 
same,  $1,200  for  the  cor  load.**  Then  follow, 
in  the  first  paragraph,  these  words:  "But  no 
ctrrier  shall  be  liable  for  the  acts  of  the  animals 
themselves  or  to  each  other,  such  as  biting, 
kicking,  goring  or  smothering,  nor  for  loss  or 
damage  arising  from  condition  of  the  animols 
themselves,  which  risks,  beiug  beyond  tiie  con- 
trol of  the  Company,  are  hereby  assumed  by 
tbeowocr,aDd  the  carrier  released  therefrom.  [337] 
This  statement  of  the  fact  tliat  the  risks  from 
Uie  acts  and  condition  of  the  horses  arc  risks 
beyond  the  control  of  the  defendant  and  are, 
therefore,  assumed     the  plaintiff,  shows,  if 
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mora  were  needed  tbu  the  other  language  of 
the  contract,  that  the  risks  and  liability  assumed 
1^  the  defendant  in  the  remainder  of  the  same 
paragraph  are  those  not  beyond,  but  within 
the  cootrol  of  the  defendant  and,  therefore, 
^ply  to  loss  through  the  negligence  of  the  de- 
Imdant 

It  must  be  presumed,  from  the  terms  of  the 
bill  of  lading  and  without  any  evideDce  on  the 
sublect,  and  espedally  In  the  absence  of  any 
eridence  to  the  contrary,  tliat,  as  the  rate  of 
freight  expressed  is  stated  to  be  on  the  condition 
that  the  defendant  assumes  a  liability  to  the  ez- 
teot  of  the  agreed  valuation  named,  the  rate  of 
freight  is  graduated  by  the  valuation.  Espe- 
cially is  thu  so,  Bfl  the  bill  at  lading  is  what  its 
heaQing  states  it  to  be,  a  limited  fiifibility  live 
stock  contract,  and  is  confined  to  live  slock. 
Although  the  horses,  beiug  race-horses,  may, 
aside  from  the  bill  of  lading,  have  been  of 
greater  real  value  than  that  specified  in  it,  wha^ 
ever  passed  between  the  pnrtics  before  the  bill 
of  laoing  was  signed  was  merged  in  the  valua- 
tion it  fixed;  and  it  Is  not  asserted  that  the 
I^ntifl  named  any  value,  greater  or  less,  oth- 
erwise than  as  he  assented  to  the  value  named 
in  tlie  bill  of  ladhig,  by  signing  it.  The  pre- 
sumption is  conclusive  that,  if  Reliability  had 
been  assumed  on  a  valuation  as  great  as  that 
now  alleged,  a  higher  rate  of  freight  would 
have  been  clinrged.  The  rate  of  freight  Is  In- 
disBolubly  bound  up  with  the  valuation.  If  the 
rate  of  freight  named  was  the  only  one  offered 
by  the  defendant,  it  was  because  it  was  a  rate 
measured  by  the  valuation  expressed.  It  the 
valuation  was  fixed  at  that  expressed,  when  the 
real  value  was  larger.  It  was  because  the  rate  of 
freight  named  was  measured  by  the  low  valua- 
tion. The  plaintiff  cannot  claim  a  higher  valua- 
tion, on  the  agreed  rate  of  freight. 

It  Is  further  contended  by  Uie  plaintiff,  that 
the  defendant  was  forbidden,  by  public  policv, 
to  fix  a  limit  for  its  liability  for  a  lo»  by  negli- 
gence, at  an  amount  less  than  the  actual  loss 
by  such  negligence.  As  a  minor  proposition, 
a  distinction  is  sought  to  be  drawn  between  a 
[338]  case  where  a  shipper,  on  requirement,  slates  the 
value  of  the  projicny  and  a  rate  of  freight  is 
fixed  accordingly,  and  the  present  case.  It  is 
Boid,  that,  while  m  the  formu' case  the  shipper 
may  be  confined  to  the  value  be  so  fixed.  In  the 
event  of  a  loss  by  Diligence,  the  same  rule 
does  not  apply  to  a  case  where  the  valuation  in- 
serted in  the  contract  Is  not  a  valuation  pre- 
viously named  by  the  shipper.  But  we  see  no 
sound  reason  for  this  distinction.  The  valua- 
tion named  was  the  "agreed  valuation,"  the 
one  on  which  the  minds  of  the  parties  met,  how- 
ever it  came  to  be  fixed,  and  t&e  rate  of  f  rol^t 
was  based  on  that  ^uatlon,  and  was  fixed  on 
condition  thai  such  was  the  valuation  and  that 
the  liability  should  go  to  that  extent  and  no 
further. 

We  are,  therefore,  brought  back  to  the  main 
question.  It  is  the  law  of  this  court,  that  a  com- 
mon carrier  may,  by  special  contract,  limit  bis 
comnum  law  liability;  but  that  he  cannot  stipu- 
late for  exemption  from  the  consequences  of  his 
own  negligence  or  that  of  his  servants.  Hop.  Co. 
V.  MerdianHf  Bk.,  6  How.,  844;  York  Co.  v.  R. 
R.  Co.,  8  Wall,  107  [70  U.  S..  XVIIL,  170;]  B. 
B.  Co.  V.  Loekwod,  17  Wall.,  867  [84  U.  8., 
XXX.,  (07];       Oa.  t.  CbMtPsU.  21  rd.,8M  [88 


U.  S.,  XZn.,  6M;1  A  J^  Cb.  v.  PnU.  88  U., 
128  m  V.  S. ,  XXII.,  8271;  Bank t.  Bm.  Cb..  8» 
U.  d.,  174  rXXin.,872J;  B,  Gt».T.  £bMis.  95- 
Id.,  656  [XXIV.,  5851. 

In  York  Go.  v.  B.  S.  Co.  [tupral,  a  contract 
was  upheld  exempting  a  carrier  from  liability 
for  loss  by  fire,  the  fire  not  having  occurred 
through  any  want  of  due  care  on  his  part  The 
Court  said,  that  "  A  common  carrier  may  pce- 
scribe  regulations  to  protect  himself  agunit 
imposition  and  ^ud,  and  fix  a  rate  of  charm 
proportionate  to  the  magnitude  of  the  riika  ne 
may  have  to  encounter. 

In  B.  B.  Co.  V.  Loekmood  [tupra],  the  follow- 
ing propositions  were  laid  down  1^  this  Court: 
1.  A  common  canter  cannot  lawfully  stfpulato 
for  exemption  from  xesponsflillUy  when  sndi 
exemption  is  not  Just  and  reasonaUe,  In  the 
eye  of  the  law.  S.  It  is  not  Just  and  reasonable, 
in  the  eye  of  the  law,  for  a  common  carrier  to 
stipulate  for  exemption  from  res]x>nsibillty  for 
the  negligence  of  nimself  or  his  servants.  8. 
These  rules  apply  both  to  carriers  of  goods  and 
to  carriers  of  passengers  for  hire  and  with  spe> 
dal  force  to  the  latter.  Theboaisof  thedecUcm  [3981 
was,  that  the  exemption  was  to  have  applied  to 
it  the  test  of  its  justness  and  reasonable  charac- 
ter. It  was  said,  that  the  contracts  of  the  car^ 
rier  must  rest  upon  thctr  faimess  and  reason- 
ableness; and  that  it  was  just  and  reasonable  that 
carriers  should  not  be  responsible  for  losses  hap- 
pening by  sheer  accident,  nor  chargeable  for 
valuable  articles  liable  to  be  dumagied,  unless 
apprised  of  thdr  character  or  value.  That  case 
was  one  <A  a  drover  traveling  on  a  stock  train 
on  a  railroad,  to  look  after  hu  cattle,  aud  hav- 
ing a  free  pass  for  that  purpose,  who  had 
signed  au  agreement  taking  all  risk  of  injuir 
to  his  catUe  and  of  persons!  injury  to  himself, 
and  who  was  injured  by  the'  nejdigence  of  the 
railroad  compouy  or  its  servants. 

In  Ektp,  Oo.  V.  (Mftwtt  [wpra],  this  Court 
held  that  an  agreement,  made  by  an  expresa 
company,  a  common  carrier  In  the  habit  of 
carrying  small  packages,  that  it  should  not  be 
held  liable  for  any  loss  or  damage  to  a  package 
delivered  to  it,  unless  claim  should  be  made 
therefor  within  ninety  days  from  its  delivery  to 
the  company,  was  an  agreement  which  the  com- 
pany could  rij^tfnlly  make.  The  Court  said: 
"  It  18  now  thesettied  ]aw,aiat  the  respooslUlhy 
of  a  common  carrier  mav  be  limitod  by  an  ex- 
press agreement  made  with  his  employer  at  the 
time  oi  his  accepting  goods  for  transportation, 
provided  the  limitation  be  such  as  the  law  can 
recognize  as  reasonable  and  not  inconsistent 
with  sound  public  policy."  It  was  held  that 
the  stipulation  as  to  the  time  of  making  a  claim 
was  reasonable  aiod  Intrinsically  just,  nod  could 
not  be  regarded  as  a  stipulation  for  exemption 
from  responsibility  for  negligence,  because  It 
did  not  relieve  the  carrier  from  any  obllgrtloD 
to  exercise  diligence,  fidelity  and  care. 

On  the  other  hand  in  Bank  v.  Exp.  Cb.[rapra], 
it  was  held  that  a  stipulation  by  an  egress 
company  that  It  should  not  be  luble  for  Ums 
by  fire  could  not  be  reasonably  construed  at 
exempting  it  from  liability  for  loss  fire  oo- 
cuxring  through  the  negligence  <tf  a  rallnMd 
company  which  it  had  employed  as  a  carrier. 

To  the  views  announced  in  these  cases  we  ad- 
here. But  there  is  not  in  tbem  any  adjudication 
on  4ie  particular  question  now  oefora  us.  It  (8401 
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mar,  however,  be  disposed  of  on  principles 
which  are  well  established  and  which  do  not 
confiict  with  any  of  the  rulings  of  this  Court. 
As  a  general  rule  and  in  the  absence  of  fraud  or 
irapo^doD,  a  common  carrier  is  answerable  for 
the  loss  of  a  packnge  of  goods  thouzh  he  Is  ig- 
norant of  Its  contents  and  though  its  contents 
are  ever  so  valuable,  if  he  docs  not  mnke  a 
special  atxeptance.  This  is  reasonable,  because 
he  can  always  guard  himself  by  a  special  ac- 
ceptance, or  by  mslstiug  on  being  informed  of 
the  nature  and  value  of  the  articles  before  re- 
ceiving them.  If  the  shipper  is  guilty  of  fraud 
or  imposition,  1^  misrepresenting  the  nature  or 
value  of  the  articles,  he  dcstroyshU  claim  to  in- 
demnity becauKo  he  has  attempted  to  deprive  the 
carrier  of  the  right  to  be  comi>en«itcd  in  propor- 
tion to  the  value  of  the  articles  and  the  conse- 
quent risk  assumed,  and  what  he  has  done  has 
tended  to  lessen  the  vigOnnce  the  carrier  would 
otherwise  have  bestowed.  3  Kent,  Com.,  60S, 
and  cases  cited  :  ndf  v.  Rnvp,  8  Watts  &  S., 
21 ;  DuiUap  V.  Stemnbont  Co.,  iW  Mass.,  871  : 
R.  It.  Co.  V.  ITralof.  100  U.  8..  24  [XXV.,  531]. 
This  qualification  of  the  liability  oE  the  carrier 
is  reasonable  and  is  as  iiiiiKirl'ant  as  the  rule 
wliich  it  qualifies.  There  is  no  justice  In  allow- 
ingr  the  shipper  to  be  paid  a  large  vahie  for  an 
article  which  ho  has  induced  tlic  carrier  to  take 
at  a  low  mte  of  freight  on  the  assertion  and 
agreement  that  its  value  Is  a  less  sum  than  tliut 
claimed  after  a  loss.  It  is  just  to  hold  the 
shipper  to  his  agreement,  fairly  made,  as  to 
value,  even  where  the  loss  or  injury  has  oc- 
curred tlirou£^h  the  negligence  of  the  carrier. 
The  cllect  oif  the  agrcunient  is  to  cheapen  tlie 
freight  and  secure  the  cirruige,  if  there  is  no 
loss ;  and  the  effect  of  disregnrding  the  agree- 
ment, after  a  lo^s,  is  to  CKpose  the  Ciirrier  to  a 
greater  risk  tlinn  the  parties  intemleil  he  should 
assume.  Tlieagrceinentastovalue,  in  this  case, 
stiiuds  OH  if  the  carrier  had  asked  the  value  uf 
the  horses,  and  bad  been  told  by  the  {dalntlfT  the 
siun  inserted  in  the  contract. 

The  limitation  as  to  value  has  no  tendency  to 
exempt  from  liability  for  negligence.  It  does 
not  induce  want  of  care.  It  exacts  from  Uie 
carrier  the  measure  of  care  due  to  the  value 
acrced  on.  The  carrier  is  bound  to  respond  In 
[3411  value  for  negligence.  The  coniix-nsation 
for  carriage  is  based  on  that  value.  The  shipper 
Is  estopped  from  saying  that  the  value  is 

S eater.  The  articles  Imve  no  greater  value,  for 
e  purposes  of  the  contract  iM  transportation, 
tMtwccn  the  parties  to  that  contract.  The 
carrier  must  respond  for  negligence  up  to  tiial 
value.  It  Is  just  and  reasonable  that  such  a  con- 
tract, furly  entered  into  and  where  there  Is  no 
deceit  practiced  on  the  shipper,  should  be  up- 
held. There  is  no  violation  of  public  policy.  On 
the  contrary,  it  would  be  unjust  and  unreason- 
able and  would  he  repugnant  to  the  soundest 
principles  of  fair  dealing  and  of  the  freedom  of 
contracting,  and  thus  m  conflict  with  public 
policy,  if  a  sliippcr  should  be  allowed  to  reap 
the  benefit  of  the  contract  if  there  is  no  loss,  and 
to  repudiate  it  in  case  of  loss. 

This  principle  is  not  a  new  one.  In  Gif>hon  v. 
Paynton,  4  Burr.,  2298.  the  sum  of  £100  was 
bidden  in  some  bay  in  an  old  nail-bng  and  sent 
by  a  coach  and  lost.  The  plaiutiS  knew  of  a 
notice  by  the  proprietor  Uiat  he  would  not  be 
Mnswerable  for  money  unless  he  knew  what  it 
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was,  but  did  not  apprise  the  proprietor  that 
there  was  monej  in  the  bag.  The  defense  was 
upheld,  Lord  A&nsfield  saying :  "A  common 
carrier,  in  respect  of  the  premium  he  Is  to  re- 
ceive, runs  the  risque  (rf  Uie  goods,  and  must 
mnke  good  the  loss,  though  it  happen  without 
any  fault  In  him,  Uie  reward  malcing  him  an- 
swerable for  their  safe  delivery.  His  warranty 
and  insurance  is  in  respect  of  the  reward  he  i» 
to  receive,  and  the  reward  ought  to  be  propor- 
tionable to  the  risque.  If  he  makes  a  greater 
warranty  and  insurance,  he  will  take  greater 
care,  use  more  cuition  and  be  at  the  expense  of 
mine  guards  or  otho-  methods  of  security ;  and, 
therefore,  he  ought,  in  reason  and  justice,  to 
have  a  greater  reward."  To  the  same  effect  is 
BaUon  v.  Donovan,  4  B.  &  Aid.,  31. 

The  subject-matter  of  a  contract  may  be 
valued,  or  the  damages  in  case  of  a  breach  may 
be  liquidated  In  advance.  In  the  pr^nt  case, 
the  plalntifC  accepted  the  valuation  as  just  and 
reavinflble.  The  bill  of  lading  did  not  contain 
a  valuation  of  all  animals  at  a  fixed  sum  for 
each,  but  a  grtidnated  valuation  according  to  the 
nature  of  the  animal.  It  does  not  appear  that  [34c 
an  unrca-sonable  price  would  have  been  charged 
for  a  higher  valuation. 

The  decisions  in  this  country  are  at  variance. 
The  rule  which  we  regard  as  the  proper  one  in 
the  case  at  bar  is  supported  in  S^eiem-yer  ■v.How- 
ar(i,  6  Phila.,  174;  t^uire  v.R.  12.  0.,98Mas8., 
239;  Ilopicintv.  Westcott,  6  Blatclif.,  64;  Belger 
v.  Dins  more,  51  N,  Y.,  160:  Opj-cnJtciiner  v. 
fJxp.  Co.,  69  m.,  C3;  Magiiin  v.  i>immoTO,  5S 
N.  T.,  168,  and  62  Id.,  a>,  and  70  Id.,  410; 
Enrncit  v.  Exp;  Co.,  1  Woods,  573;  Elkinav. 
'IYaiu).Oo., B1*P&.  St.,  815;  Jt.S.Co.  v.  IleaUin, 
53  Ah.,  606:  Same  v.  Same,  56  Id.,  808;  J/umt 
T.  Holland,  ITBlatchf.,  413;  Harrei/  v.  72.  B.  Co. 
74  Mo. ,  538 :  and  Oraret  v.  R.  Co.,1 37  Slass. . 
33.  Tbe  contrary  rule  Is  sustained  in  Go. 
V.  Moon,  89  Mias. .  822;  The  City  of  JHorwich,  4 
Ben.,  371:  IT".  S.  Exp.  Co,  t.  Baekman,  28  Ohio 
St.,  144;  Black  v.Ooalndi  Trans.  Co.,  55  Wis., 
319;  Chicago,  St.L.  <fi  N.  0.  R.  R.  Co.  v.  Abett, 
60  Miss.,  1017;  Kantat  City  R.  R.  Co.  v.  Simp- 
$m,  SO  Kan.,  64S;  and  MovlUm  v.  R.  B.  Co., 
31  Minn.,  85.  We  have  given  consideration 
to  the  views  taken  in  these  laUer  cases,  but 
are  unable  to  concur  In  their  conclusions.  Ap- 
]ilying  to  the  case  In  hand  the  proper  test  to  be 
appliai  to  every  limitation  of  tne  common  law 
liability  of  a  carrier,  its  just  and  reasonable 
character,  we  have  readied  the  result  indicated. 
In  Great  Britain,  a  statute  directs  this  test  to  be 
applied  by  the  courts.  The  same  rule  is  the 
proper  one  to  be  applied  in  this  country,  In  Uw 
absence  of  any  statute. 

As  relatine  to  the  question  of  the  exempUon 
of  a  carrier~from  liability  beyond  a  declared 
value,  reference  may  be  made  to  section  4281  of 
the  Revised  Statutes  of  the  United  States  (a  re- 
enactment  of  section  69  of  the  Act  of  Februaiy 
38.  18n,  ch.  100,  16  Stat,  at  L..  458),  which 
[noTidcs,  that  if  any  shipper  of  certain  enu- 
merated articles,  which  are  generally  articles  of 
large  value  in  smalt  bulk,  "shall  lade  the  same, 
as  freight  or  baggage,  on  any  vessel,  without  at 
the  time  of  such  lading  giTing  to  the  master, 
clerk,  agent  or  owner  of  sucli  vessel  receiv- 
ing Uie  same,  a  written  notice  of  the  trOe  r«^«. 
character  and  vidue  Uicreof,  and  having  the 
same  entered  on  the  bill  of  lading  therefor,  the 
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master  and  owner  of  such  vessel  shall  not  be 
liable  as  carriers  thereof  in  any  form  or  manner, 
nor  shall  any  such  master  or  owner  be  liable  for 
any  such  goods  beyond  the  value  and  accord- 
ing to  the  character  thereof  so  notified  and  en- 
tered. "  The  principle  of  this  statute  is  in  har- 
mony with  the  decLsion  at  which  we  have 
arrived. 

The  plaintifl  did  not,  In  the  course  of  the 
trial  or  by  any  request  to  iDstnict  the  jury  or 
by  any  exception  to  the  charge,  raise  the  point 
that  he  did  not  tolly  understand  the  terms  of 
the  Mil  of  lading  or  that  he  was  induced  to 
sign  it  by  any  niiud  or  under  any  misappre- 
hension. On  the  contrary,  he  oflerlBd  and  read 
In  evidence  the  bill  of  ijading,  as  evidence  of 
the  contract  on  which  he  sued. 

The  distinct  ground  of  our  decision  in  the 
case  at  bar  is,  tiiat  where  a  contract  of  the  kind 
signed  by  the  sliipper,  is  fairly  made,  agreeing 
on  a  valuation  of  tbe  property  carried,  with  the 
rate  of  freight  based  on  the  condition  that  the 
cairier  assumes  liability  onl^  to  the  extent  of 
the  agreed  valuation,  even  m  case  of  loss  or 
damage  by  the  negligence  of  the  catTier,  the 
contract  will  be  upheld  as  a  proper  and  law- 
ful mode  of  securing  a  due  proporaon  between 
the  amount  for  which  the  carrier  may  be  re- 
sponsible and  the  freight  he  receives,  and  of 
protecting  blmnelf  against extmvttgant  and  fan- 
ciful valunlions.  Squire  v.  iV.  T.  C.  R.  R.  Co,, 
98  Mass.,  230,  246,  and  cases  there  cited. 

There  woa  no  error  in  excluding  Vie  evidenee 
offered  or  in  the  charge  to  Vujury,  and  the  judg- 
ment of  the  Circuit  Qmrt  it  c^rmed. 

True  copy.  Test: 

James  H.  UeKenney,  Clerk,  Sup.  Court,  V.  B. 


EXCHANGE  NATIONAL  BANE  OP 
PITTSBURGH,  PENNSYLVANIA,  Piff. 
in  £>r., 

9. 

THIRD  NATIONAL  BANK  OP  THE  CITT 
OF  NEW  YORK. 

(See  B.  C  Reporter^  ed.,  2TS-aH.) 

Liabilitjf  iff  (onA  aa  collection  agent— praettee  on 
reversing  a  Judgment. 

•A  Elnnle  In  'Pirwtjyrjrh  Bvnt  w  a  Bank  Id  New 
Yoi'k,  I-T  collection,  rinvi-ii  ilriift.i, 
'Ijili'']  hi  ViinimS  tlnii.-a  "Llir  Mit;l:i  n  j-rtHdl  ol'  oviT 
(tir!-.-j  ifinnHf-,  iiiiil  i-iiyiilil.^  fi.iur  mtjtild-Jiiftcr  dntP. 
Tlii-y  iiT-n'  iir;iivri  . m  ■' Wnltur  Ociti^iT.  Pec'y 
Ki'iviirj^  'i'fii  Triiv  Nfwartt,  N,  J.,'"  ani5  wero 

U-  IJiv  Ni-w  Ycrii  ILink  ilmfle  on  tlj(3  Tuq. 
'J'r.(\  r..tii]':Lijy.  Tlih'  Nt^i'  YiirJi  Ijuakecnc  tham  for 
c(.lli.;.Mi'  [i  1.1)  El  l3i\i!k  in  Nt'iiiivK,  ainl,  In  jta  letlrn 
o£  liiii)Kiiii.-.-<]o;i,  riTi'^"!!!/""-'!  Hif.-in  aa  cJrnfta  cm  tit-a 
COIil|fnrij",  Tho  S'":ii'ark  liiuik  fnok  ilL'iK;|>liifii;(;.^  frf.iul 
CanxcT  Jiiilli-iilirii  ;!y.  un  rL'lLjsnl  t'l  ilCf'pt  HS*f-C- 
Tfi:ii-y.  Imt  riHi  [Hi1lji.v±  ciml  tavx  wiw  given  to  Itio 
!-'!tr-liiiri.'h  Jiink,  luilil  afttir  the  I]  rat  odq  Qf  tbe 
dr.i  1 1.-  Ijii'I  ;iiiiliin  il.  At  tluit  time  tlie  dca'wetaaod 
nq  trKLonerliculDGuomeiiiBQlviiat,  ttiednven  hav- 
iag  been  in  sood  credit  when  the  Plttaburgb  Bank 
diaoounted  tfie  drafts;       that  tba  New  ToA  Bank 

•Head  Dota  bv  Mr.  JUatite  BuTOHroBD. 
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waft  liable  to  the  Pittsburgh  Bank  f  ormoh  dainag«s 
as  It  had  sustained  l^tbe  negUgeaoe  of  tiuNev- 
ark  bank. 

The  oiroaitooort  baring,  on  a  trial  before  it  with- 
out a  Jury,  made  a  finding  of  facts  wiMb  didnot 
oover  the  issue  as  to  danuues,  and  given  a  Judg- 
ment for  tbe  defendant,  tols  oourt,  on  reversing 
that  Judgmrat,  remanded  the  ease  for  a  new  trial 
being  unable  to  render  a  Judgment  fcv  tbeplalnttf 
for  anjr  Bpeolflo  amount  d  damages. 

[No.  86.1 

Argued  JVov.  e,  1884.   Decided  Nov.  t4, 1884. 

P\  ERROR  to  the  Circuit  Court  of  tbe  United 
States  for  the  District  of  New  Jeney. 
The  histoiT  and  facts  of  Uie  case  appear  In  the 
opinion  of  the  court. 

Metara.  John  R.  Emery*  Thoa.  N.  He- 
Carter  and  Malcolm  Hay,  for  plaintifl  In 
error: 

It  is  the  duty  of  an  agent  presenting  a  bill  for 
acceptance,  etther  to  procure  a  proper  accept- 
ance or  to  give  notice  of  non-acceptance,  In  case 
such  proper  acceptance  is  refused. 

Walker  v.  Bk.  of  N.  Y.,  9  N.  Y.,  683;  Ayr- 
ault  V.  Pacific  Bk.,  47  N.  Y..  678;  2  Ames,  L. 
Cas.  Notes  &  BilU,  121,  123;  Evant  v.  Oee,  11 
Pet.,  80;  Waiem  v.  TaraUy,  18  How.,  517  {69 
U.  S.,  XV..  609);  YfHU^d  v.  Wher,  9  Mces. 
A  W.,  606;  Dunn  v.  (TKeeffe,  6  Haule  &  S., 
2S2. 

The  holder,  in  order  to  hold  the  drawtf, 
must  get  and  is  entitled  to  have,  on  acceptance 
according  to  the  very  terms  of  the  bill  asarawn, 
and  an  agent  is  bound  to  procure  such  accept- 
ance, according  to  the  tenor  of  the  bill. 

Chitty,  Bills,  287;  1  Ames,  L.  Cas.  N.  St 
B.,  140-160;  Smith  v.  Ahbot,  2  Str.  11S2:  Moor 
v.  WiViy,  BuU.  {N.  P.),  370;  SOag  v.  AbiVwl,  4 
M.  &  Sel.,  462;  Row  A  Young,  2  Br.  &  B. 
(8  E.  C.  L.),  165;  Walker  v.  Bank,  9  N.  Y., 
682;  Niagara  Bk.  v.  JUfg.  Co.,  81  Barb.,  40S; 
Boehmv.  Oareiaa,  1  Camp.,  435,  n. 

The  drafts  were  company  drafts. 

Olcott  V.  R.  B,  Go.,  37  N. T.,  546;  1  Pare.  N. 
&  B.,  169;  ShOUm  v.  Darling,  2  Conn.,4a'S; 
Farmer^  Bk.  v.  Troy  Bk.,  \  Doug.  (Mich.),  467; 
Fuller  V,  Hooper,  8  Gray,  834;  Blavaon  v.  Lor- 
ing,  6  Allen,  840;  Carpenter  v.  Farnneorth,  10ft 
Mass.,  561;  Rmjera  v.  Stone  Co.,  184  Mass.,  81s 
Meiealf  v.  WiUiama,  104  U.  8.,  98  (XXVL, 
665);  Hitchcock  v.  Buchanan.  106  U.  8.,  418 
(XXVL.  1078);  Storr,  Ag.,  sec.,  154;  1  Dan. 
Neg.  Inst.,  sees.  403-407;  see,  also,  Whitney  t. 
Wyman,  101  U.  8.,  892  fOlV.,  1050);  Pott  v. 
Pearaon,  108  XT.  8.,  418  (XXVIL,  774);  Good*, 
nough  V.  Tliayer,  182  Mass.,  162. 

Tbe  acceptances  tol^en  on  the  drafts  were  the 
individual  acceptances  of  Conger,  andthecoih 
pany  could  be  held  on  them. 

Ihnk  T.  Hooper,  S  Gray,  667;  B<m  t. 
(yBrien,  12Gray,477;  TtOery.  Cbnnm, SMet, 
460;  Oi-aginY.  LovOl,  109  U.  8.,  194  (XXVIL, 
903);  Walker  v.  Bk.  ofN.  T.,  9  N.  Y.,  682. 

Meaera.  A.  Q.  Keaabey,  John  W.  Tajfior 
and  J.  F.  Fort,  for  defendant  in  error: 

The  defendant  sufllciently  discharged  its  da^ 
as  agent  by  sending  the  draft  to  a  competent 
agent  in  New  Jersey  for  collection. 

The  8.  C.  Vry<m,  105  U.  S.,  267  (XXVL. 
1036) ;  Briaon  v.  NicciAla,  104  U.  8.,  757 
(XXVL,  917);  AUen  y.Mereh.Bk.  ofN.  7.,i5 
Wend.,  482. 

The  defendant  was  guiltv  of  no  negUseDce 
creating  any  liability  for  damages.   The  cbsfli 
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irere  not  transmitted  with  any  instrucdoDs  to 
procure  acceptance.  The  duty  of  the  defendant 
retta  upon  the  principles  ox  commercial  law 
ftod  atuies  solely  out  of  the  relations  of  the  par- 
ties  as  principal  and  aecnt.  It  was  not  neces- 
sary, in  order  to  hold  ute  indorser  and  drawer, 
to  present  tliem  for  acceptance  at  all  before  msr 
turity. 

1  Dan.  Nee.  Inst,  8S1;  1  Para.  N.  &  B..  887 
and  n«<M,-Sytes,  Bills,  174;  WaOcer  r.  8tett(m, 
19OhioSt.,400;  AitufcT.  WiffianLS  Het,S16. 

The  contntiy  view  is  suBtaised  m  the  case  of 
AUen  v.i9uj!/(toffl,  ITWcnd.,  868,  aflSrmed  in 
20  Wend.,  331.  ButProf.  I^usons^  in  the  first 
volume  of  bis  work  on  Notes  and  Bills,  p.  846, 
n.,  denies  the  soundness  of  this  view,  and  ear- 
nestly insists  that  the  reasons  given  for  it  by 
the  New  York  courts  are  not  satisfactoir,  and 
that  since  it  is  no  negligence  for  the  pnncipal 
not  to  present,  it  cannot  be  said  to  follow  that 
this  would  be  negligence  in  the  agent 

See.  also,  Beawes,  Lex  Mer.  ch..  Bills  of  Ex- 
change. 18;  Bk.  of  WaihingUm  v.  THt^U,  1 
Pet,  26;  Uamnton -y.  Gunninaltam,  2  Brock., 
850. 

The  drafts  were  not  drawn  upon  the  compa- 
ny, but  upon  Waller  JI. Conner  incUTidually,  and 
were  properly  accepted  Iw  mm. 

It  was  their  duty  to  advise  the  defendant  ctf 
any  facts  wliich  tended  to  vary  the  plain  im- 
port of  the  drafts  themselves. 

Mfg-  Co.  V.  Fairbanks.  98  Mass.,  104. 

Parol  evidence  is  inadmissible  to  show  that 
they  were  intended  to  be  drawn  othwwlse  than 
they  were  drawn. 

Chaddoek  v.  Vannm,  85  N.  J.  L..  617,  and 
many  cases  cited. 

A  oill  on  the  secretary  of  a  company  is  not  a 
bill  on  the  company. 

1  Dan.  Neg.  Inst.,  496-7;  MecA.  Bk.  v.  Bk.  of 
CW.,  6  Wheat,  320. 

^^The  secretary  has  no  implied  power  to  accept 

Mood  V.  Marcfm,  88  Cal.,  690;  Bank  v.  Eo- 
9an,  47  Mo..  472. 

There  must  be  sometbine  to  show  that  In 
fact  it  was  the  company  ana  not  the  individual 
officer  who  was  intended. 

Tucker  Ch.  v.  Fairbanka,  98  Mass.,  104;  1  Dan. 
Neg.  Inst,  412-414,  and  cases  cited;  Most  v. 
Livingiton,  4  N.  Y.,  308;  Sturditant  v.  BvU, 
S9Me.,  173;8  Am.  Rep.,  409;  MeaTuv.  Suxn-mr 
ttedt,  83  Ind.,87;  8.  €..  2  Am.  Rep.,  880,  and 
n.,  which  goes  over  the  cases;  WoMeer-v.  Bk.  of 
jr.  r..  9  N.  Y.,  583;  BarUno  v.  Omg.  Soc,  8 
Allen,  460,  citing  numerous  cases;  Sean  v.  Ikh 
vu,  1  Zab.,  083. 

These  drafts  must  be  either  on  Conger  or  on 
the  company;  they  cannot  be  both. 

T'lber  v.  Canium,  8  Meic.,  480;  13  Alb.  L.  J. 
842.  and  cases  cited. 

Where  there  is  no  other  mark  than  the  addi- 
tion of  official  character  to  the  sicmatnrc,  it  is 
not  suiRcient  to  bind  the  corporation,  but  only 
a  deacriptio  perwna. 

Burbank  v.  Posey.  7  Bush,  878;  Fitke  v. 
StOridae,  12  Gray,  474;  SeoU  v.  Baker,  8  W, 
Va.,  285;  HilUv.  Bannister,  8  Cow.,  81;  Fitch 
T.  LaviUm,  6  How,  (Miss.),  871;  Ina.  Ch,  v.  Acw- 
ItaU,  1  Allen,  180;  Pinrlerv.  Athinton,  6Minn., 
670;  Drake  v.  Fleaellen,  88  Ala.,  106;  Brock- 
iMw  V.  AUm,  17  Wend.,  41:  DvUon  v.  J/ursA. 
L.R.  6  Q.  B.,  861;  Maiffht  t.  J/aytor,  6  Daly. 

112  r.  K 


2  9;  PowrtT.  Briffoe,  79  111.,  498(22  Am.  Rep.. 
175);  1  Dan.  Neg.  Inst.,  sec  456;  BurUnmaUt 
V.  ifrvwtn-,  22  Am.  Rep.,  177;  n.;  8.  0.,'n  III, 
6I6. 

An  acceptance  may  be  made  by  an  agent,and  if 
tbe  secretary  was  such,  his  acceptance  was  suf- 
ficient, if  the  draft  was  a  draft  on  the  Company. 

1  Dan.  Neg.  Inst.,  866;  1  Pars.  B.  &  N.,  281. 

In  the  case  of  Kean  v.  Bane,  the  Supreme 
Court  of  New  Jersey  held  that  in  snch  a  case 
a  draft  must  be  deemed  prima  fade  on  the  in- 
dividual. 

AfeeA.  Bk.  at  Bolt.  v.  JfiveA.  Bk,  at  Bottm, 

6  Met,  18. 

If  any  failure  occurred,  it  was  caused  by  the 
negligence  of  the  plaintiff. 

The  doctrine  of  contributory  negligence  la 
tersely  stated  in  Murphy  v.  Dean,  101  Man., 
456;  see,  also.  Shear  &,  Redf.  Neg..  28. 

The  amount  of  loss  must  be  proved,  and  If 
not  proved,  the  judgment  for  the  defendant 
ought  not  to  be  disturbed,  since  only  nominal 
damages  oould  have  been  allowed. 

See.  AUen  v.  Suydam,  20  Wend..  821;  BamO- 
Urn  V.  Ounningham,  2  Brock.,  880;  £wiftT. 
Huggine,  8  Ala.,  206. 

Mr.  Jtuiiee  Blatchford  delivered  the  otdn- 
ion  of  the  court : 

The  Exchange  National  Bank  of  Fittsburgii. 
Pennsvlvania,  brought  this  suit  against  the 
Third  National  Bank  of  the  City  of  New  York, 
in  tlie  CTircuit  Court  of  the  United  States  for  the 
District  of  New  Jersey,  to  recover  damages  for 
the  alleged  negligence  of  the  defendant  in  re- 
gard to  eleven  dmfts  or  bills  of  exchange  In- 
dorsed by  the  plaintiff  to  the  defendant  for  col- 
lection. The  suit  was  tried  before  the  court 
without  a  juiT.  It  made  a  q)ecial  finding  of 
facts  and  rendered  a  Judgment  for  the  defend-  [177] 
ant,  to  review  which  the  plaintiff  has  brought 
this  writ  of  error. 

The  facts  found  are  these.  In  substance  :  the 
drafts  were  drawn  by  Rogers  &  Burclificld,  at 
Pittsburgh,  to  the  order  of  J.  D.  Baldwin,  and 
^  him  indorsed,  on  "Walter  M.  Conger,  Sec'y 
Newark  Tea  Tray  Co.,  Newark,  N.  J.,"  and 
were  discounted  before  acceptance,  1^  the 
plaintiff,  at  Pittsburgh,  for  the  drawers.  Tliey 
bore  different  dates,  from  June  8,  1876,  to  Sep- 
tember 20,  1875,  and  were  In  all  other  respects 
similar  except  as  to  the  sums  payable,  and  m  the 
following  form : 

"  $1,042.75.         Pittsburgh,  June  8. 1875. 

Four  months  after  date,  pay  to  the  order  of 
J.  D.  Baldwin  ten  hundred  and  forty-two 
dollars,  for  account  rendered,  value  receli 
and  charge  to  account  of 

Rogen  &  Burchfield. 

To  Walter  M.  Conger, 
Sec'y  Newark  Tea  Tray  Co.,  Newark,  N.  J." 

They  were  transmitteci  for  collection,  at  differ- 
ent times  before  maturity,  by  the  plaintiff  to  the 
defendant,  in  letters  describing  them  by  their 
numbers  and  amounts,  and  by  the  words 
"  Newark  Tea  Tray  Co."  They  were  sent  by 
the  defendant  to  itscorrcspondent,  the  First  Na- 
tional Bank  of  Newark,  inclosed  in  letters  de- 
scribing them  generally  in  the  same  way,  ex- 
cept that,  in  two  of  the  letters,  they  were  de- 
scribed as  drawn  on  W.  M.  Conger,  Sec'y.  The 
drafts  were  received  by  the  defendant,  in  New 
York,  within  a  day  or  two  of  the  time  of  die- 
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counting  them.  They  were  presented  by  the 
First  National  Bank  of  Newarlc,  to  C(  n.^^or,  for 
acceptance,  who,  except  in  one  instance,  ac- 
cepted them  by  writing  on  the  face  tlicsc  words: 
"  Accepted,  p^able  at  the  Kewark  National 
BoakiDg  Co.,  Walter  M.  Conger."  When  the 
acceptances  were  taken,  tlie  time  of  payment 
was  so  far  distant  that  there  was  sufBcieot  time 
to  commuDicatcto  the  plaintiff  the  form  of  the 
acceptance,  and  for  the  plaintiff  thereafter  to 
give  further  instructions  as  to  the  form  of  ac- 
ceptance. The  Newark  Bank  held  the  drafts  for 
payment,  but  the  plaintiff  was  not  advised  of 
ixiai  jiig  fonn  acceptance  until,  on  the  13th  and 
19th  of  October,  two  of  them  were  returned  to 
it  by  the  defendant.  At  that  time  Uie  drawers 
and  indorser  were  insolvent,  but  Uie  drawers 
were  in  good  credit  when  the  drafts  were  dis- 
counted by  the  plaintiff.  The  drafts  were  duly 
protested  for  non-payment,  but  none  of  them 
were  paid.  The  Kewark  Tea  Tray  Company  is 
a  New  Jersey  corporation,  doing  business  in 
that  State,  and  Walter  M,  Conger  is  its  secre- 
tiirr.  The  drafts  were  represented  to  the  plaint- 
iff by  Burchfleld,  one  of  the  dmwers,  who 
offered  them  for  discount,  to  be  the  paper  of  the 
Newark  Tea  Tray  Company,  drawn  against 
shipments  of  iron  by  Roi^rs  &  Burchfleld  to 
that  cotnininy,  and  were  discounted  as  such  by 
the  plaintiff.  He  al.so  represented  that  Walter 
M.  Conger  was  the  person  who  examined  the 
shipments  of  iron  and  accepted  the  drafts,  and 
that  they  were  dniwn  hi  this  form  for  the  con- 
venience and  accommodation  of  the  company. 
On  drafts  of  Rogers  &  Burchfleld  on  the 
Newark  Tea  Tray  Co.,  dated  May  4,  1874,  May 
20,  1874,  and  June  30,  1874,  discounted  by  the 

Slalntiff  and  tntnsmitted  for  acceptance  to  the 
efcndant,  and  by  It  sent  to  the  same  Newark 
Bank,  that  Bank  took  acceptances  from  Walter 
M,  Conger  individually,  without  notice  to  the 
plaintiff;  and  Conger,  during  the  time  drafts 
sent  by  the  plaintilito  the  defendant,  addressed 
to  the  Newark  Tea  Tray  Co.  and  to  Walter  M. 
Conger,  Bec'y  Newark  Tea  Tray  Co.,  Newark, 
K.  J.,  were  in  the  bands  of  the  Newark  Bank 
to  procure  acceptance,  informed  the  cashier  of 
the  Newark  Bank  that  he  would  not  accept 
these  drafts  in  his  ofUcial  capacity  as  secretary. 

The  negligence  alleged  cocisisls  in  not  obtain- 
ing acceptance  of  the  drafts  by  the  Tea  Tray 
Company,  or  having  them  protested  for  non-ac- 
ceptance by  that  company,  or  giving  notice  to 
the  plaintlu  of  such  non-acceptance,  and  in  fail- 
ing to  give  notice  to  the  {daintifl  that  the  com- 
rany  would  not  accept  the  drafts,  or  that 
Conger  would  not  accept  them  In  his  official 
camcity. 

The  aecision  of  the  circuit  court  proceeded  on 
thegroimd  that,  at  most,  the  defendant  erred  in 
judgment  as  to  the  import  of  the  address  on  the 
arafts ;  that  it  had  no  information  to  qualify  or 
explain  such  import ;  that  for  it  to  regard  the 
drafts  as  addressed  to  Conger  in  his  individual 
capacity  was  not  a  culpable  error,  because  it 
followed  decisions  to  that  effect  made  by  cotu^ 
of  the  highest  standing  in  New  Jersej^  and  New 
Tork  and  elsewhere;  uatit  exercised  intelligent 
and  cautious  Judgment  on  the  information  it 
[281]  had ;  and  that  the  plaintiff  knew  who  was  the 
Intended  drawee,  as  understood  between  it  and 
the  drawers,  and  ought  to  have  advised  the  de- 
fendant, but  failed  to  du  so.  4  Fed.  Rep.,  SO. 
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The  only  question  presented  by  the  record  ia 
that  of  the  sufficiency  of  the  facts  found  to  sup- 
port the  Judgment. 

It  is  contended  by  the  defendant,  that  Ita  U- 
abili^,  in  taking  at  New  York  for  collection, 
these  drafts  on  a  drawee  at  Newark,  extended 
merely  to  the  exercise  of  due  care  in  tiie  selec- 
tion of  a  competent  agent  at  Newark  and  to  the 
transmission  of  the  drafts  to  such  agent,  with 
proper  instructions ;  and  that  the  Newark  Bank 
was  not  its  agent  but  thea";ent  of  tbephiintiff, 
so  that  theddrendnnt  is  nolliable  for  the  default 
of  the  Newark  Banl< .  ttuo  care  having  been  used 
in  selecting  that  bau.^.  Such  would  be  the  re- 
sult of  the  rule  established  in  Massachusetts, 
Fabent  v.  Mercantile  Bk.,  23  Pick.,  830 ;  Dor- 
ehetltr  Bk.  v.  JVew  England  Bk.,  1  Cush.,  177 ; 
in  Maiyland,  Jaekaon  v.  Bank,  6  Har.  &  J. ,  146; 
in  Connecticut,  Lawrence  v.  Bank,  6  Conn., 
521  ;  Bank  v.  Seova.  12  Id..  803  :  in  Missouri, 
Daly  V.  hanh,  56  Mo.,  94 ;  in  Ulinois,  Ins.  Oo. 
V.  Bank,  25  III. ,  243 ;  in  Tennessee,  bk.  of  Lau^ 
inaie  V.  First  Nat.  Bk..  8  Baxter,  101  ;  in  Iowa, 
Ouelich  V.  Bank,  56  la. ,  434  ;  and  in  Wisconsin, 
&acy  V.  Bank,  12  Wis.,  0',»9.  The  authorities 
which  support  this  rule  rest  on  the  proposition, 
that  since  what  is  to  be  done  by  a  bank  em- 
ployed to  collect  a  draft  pavable  at  another 
place  cannot  be  done  by  any  oi  its  ordinary  olB- 
cers  or  ser\-ant8,  but  must  be  intrusted  to  a  sub- 
agent,  the  risk  of  the  negicct  of  the  sulmgent  is 
upon  the  part^-  employing  the  bank,  on  the  view 
that  he  has  impliedly  autliorizcd  the  employ- 
ment of  the  subagent ;  and  that  the  incidental 
benefit  which  the  bank  may  receive,  from  col- 
lecting the  draft,  In  the  at^nce  of  an  express 
or  Implied  agreement  for  compensation,  fs  nota 
sufBcieut  consideration  from  which  to  legally  in- 
fer a  contract  to  warrant  against  loss  from  the 
negligence  of  the  subagent. 

The  contrary  doctrine,  that  a  bank  receiving 
a  draft  or  bill  of  exchange  in  one  State  for  col- 
lection in  another  State  from  a  drawee  residing  [2Bt] 
there,  is  liable  for  neglect  of  duty  occurring  in 
Its  collection.wbether arising  from  the  default  of 
itsownofll«!r8,orfromthatof  its  correspondent 
in  the  other  State,  oftan  agent  employed  oy  such 
correspondent,in  the  absence  of  any  express  or 
implied  contract  varying  such  liability,  is  estab' 
lished  by  dcofsions  in  New  York,  Allen  v. 
lianlc,  22  Wend.,  215;  Bank  v.  Smith,  3  Hill, 
500;  Montaomcry  Co.  Bk.  v.  Albatw  Oity  Bk.,  7 
N.  Y.,  439;  Commercial  Bk.  v.  Tmon  Bk.,  11 
N.  Y.,  203.  212;  Ayravlt  v.  Bank,  47  N.  Y.. 
570;  in  New  Jersev,  IHtut  v.  BatOc,  8  Vroom, 
588;  in  Pennsylvania,  Wingatey.  BanA,  10  Pa. 
St.,  104;  in  Ohio,  Iteeret  v.  StaU  Bk.,  8  Ohio 
St.,  405;  and  in  Indiana,  2'//s««  v.  Wafo  Bk.,  6 
Blackf . ,  22o.  It  has  bccu  so  held  In  the  Second 
Circuit,  in  Kent  v.  Bank,  18  Blatchf.,  287;  and 
the  same  view  is  supported  bv  Taber  v.  Pirritt, 
3  Qall.,  565.  and  by  the  English  cases  of  Van 
Wart  V.  Wool^,Z  Baxu.  &  C,  480,  and  MadBertg 
V.  Ramaayt,  0  CI.  it,  F. ,  618.  In  the  hitter  case, 
bonkers  in  Edinburgh  wereemployed  toobtaln 
payment  of  a  bill  UraM  u  on  Calcutta.  They 
transmitted  it  to  their  correspondent  in  London, 
who  forwarded  It  to  a  house  in  Calcutta,  to 
whom  it  was  paid;  but,  that  house  having  failed, 
the  bankers  in  Edinburgh,  being  sued,  were  by 
the  House  of  Lords,  held  liable  for  the  money, 
on  the  ground  that,  they  being  agents  to  obtain 
payment  of  the  Ull  and  payment  having  been 
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made,  their  principal  could  not  be  called  od  to 
anfler  any  loss  occadoned  the  conduct  of 
thdr  sabagents,  between  whom  and  blmseU 
mrpriTity  ndsted. 

The  questioQ  under  comdderattou  was  not  pre- 
■ented  in  Bartk  t.  TripUU,  1  Pet.  35;  for  al- 
though the  defendant  bank  in  that  case  was 
held  to  have  contracted  directly  with  tiie  holder 
of  the  Ull  to  collect  it,  the  negligence  alleged 
was  tiie  negligence  of  its  own  omcoiB  In  the 
place  where  the  bank  was  situated. 

In  SooMT  V.  Wue,  91  TT.  8.,  808  [XXHI., 
893],  a  claim  against  a  debtor  In  Nebraska  was 
placed  by  the  creditor  in  the  hands  of  a  collect- 
ing agency  in  New  York,  with  Instructions  to 
coUect  the  debt,  and  with  no  other  instructionfl. 
^  J  The  agency  transmitted  the  claim  to  an  attorney 
at  law  in  Nebraska.  The  attorn^  received  the 
amount  of  the  debt  from  the  debtor  in  Nelnaaka, 
in  fraud  of  the  bankrupt  law,  and  paid  it  over  to 
the  agencT,  but  the  money  did  not  reach  the 
hands  of  the  creditor.  The  assignee  in  bankrupt- 
cy  having  sued  the  creditor  to  recover  the  money, 
this  court,  three  Justices  dissenting, held  tliattne 
attorney  in  Nebraska  was  not  the  agent  of  the 
creditor;  in  such  a  sense  that  his  knowledge 
that  a  fraud  on  tho  bankrupt  law  was  being 
committed  was  chargeable  to  the  creditor,  on 
the  ground  that  the  collecting  agency,  having 
undertaken  the  collection  of  Uie  debt  and  em- 
ployed an  attorney  to  do  so,  the  attorney  em* 
ployed  by  it  and  not  by  the  creditor  was  its 
agent  and  not  the  agent  of  the  creditor;  and  the 
creditor  was  held  not  to  be  liable  to  the  assignee 
in  bankruptcy  for  the  money.  In  the  opinion 
of  tho  court  It  la  said,  that  tiie  case  falls  within 
the  ded^ons  in  the  above  mentioned  cases  of 
Sena  v.  State  Bank,  Maekerty  v.  Ramsay t, 
Montgomtrry  Co.  Bk.  v.  Albany  City  Bk.,  Com- 
mereial  Bk.  v.  Union  Bk.,  and  Alien  v.  Bank, 
and  it  is  said  that  those  cases,  the  first  three  of 
which  are  stated  at  length,  show  "  That  where 
a  bank,  as  a  collection  agency,  receives  a  note 
for  the  purposes  of  collection,  its  position  is 
that  ot  an  independent  contractor,  and  the  tn- 
vtruments  employed  by  such  bank  in  the  busi- 
ness contempiatea  are  its  agents  and  not  the  sub- 
agents  of  the  owner  of  the  note."  The  court 
proceeds  to  say  that  those  authorities  go  far 
towards  establishing  the  position  that  the  col- 
lecting agency  was  an  Independent  contractor, 
and  that  the  attorney  it  employed  was  Its  agent 
only,  and  not  in  such  wise  the  agent  of  the  de- 
fendonL  aa  to  make  the  defendant  responsible 
for  the  knowledm  of  the  attorney  In  Nebraska. 
Tbe  court  then  dtes,  as  a  case  in  point,  Brad- 
ttnety.  Btierwn,  72Fa.St.,  124,  as  holding,  that 
where  a  commercial  agency  at  Pittsburgh  re- 
ceived drafts  to  be  collected  at  Memphis,  and 
sent  them  to  its  agent  at  Memphis,  who  col- 
lected the  money  and  failed  to  remit  it,  the 
agency  at  Pittsburgh  was  to  be  regarded  as  un- 
dertaking to  collect,  and  not  merely  receiving 
the  drafts  for  transmission  to  another  for  col- 
lection, and  as  being  liable  for  the  negligence 
c»f  its  agent  at  Memphis.  It  also  cites,  as  to 
the  same  p\irport,  X«Mt  v.  Peck,  10  Ala.,  143, 
and  CM  v.  BKke.  6  Ad.  <&  El.  (N.  8.),  980.  It 
then  says  that  these  authorities  fix  the  rule  be- 
fore stated,  on  which  the  decision  is  rested. 
So  twx  tarn  there  being  anything  in  that  case 
which  goes  to  exonerate  the  defraidant  in  tiie 
case  at  bar.  Us  reasoning  tends  strongly  to  affirm 
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the  principle  on  which  the  defendant  must  be 
held  liable.  Indeed,  its  language  supports  the 
view  that  the  Newark  Bank, In  this  case,  would 
not  be  liable  dh^y  to  the  plaintifF.  Uthat 
be  so  and  tlie  defen(uintis  not  liable,  the  plaint- 
iff is  without  remedy. 

The  case  of  BrittanY.  Jfieeotlt,  104  V.  8.,  757 
[XXVI.,  917],  is  cited  to  show  that  the  defend- 
ant is  not  liable.  In  that  case,  the  defendants, 
bankers  in  Natchez,  Mississippi,  received  from 
the  plaintiff,  a  resident  of  Ilun(^,  for  collec- 
tion, two  promissoiy  notes,  dated  at  Natdiea 
but  not  stating  any  place  of  payment.  They 
were  sent  to  the  defendants,  through  a  banking 
house  in  Bloomlngton,  lUinois,  with  instruc- 
tions to  collect  them,  if  paid  and,  if  not,  to 

?rotest  them  and  give  notice  to  the  indoraers. 
'he  defendants  placed  the  notes  in  the  hwida 
of  a  reputable  qotary  In  Natchez,  to  make  de- 
mand of  payment  and  give  notice  to  the  indora- 
ers. It  was  held  that  the  defendants  were  not 
liable  for  negligence  on  the  part  of  the  notary, 
whereby  the  liability  of  a  responsible  indorser 
was  released.  The  negligence  consisted  in  not 
presenting  the  notes  to  the  maker  at  maturity 
and  demanding  payment  The  maker  resided 
twelve  or  flfteoi  miles  from  Natcliez,  and  had 
no  domicil  or  place  of  business  in  Natchez.  No 
information  as  to  his  residence  was  given  to  the 
defendants  with  the  notes,  and  the  plaintiff  waa 
ignorant  of  it.  All  the  instructions  which  the 
defendants  gave  to  the  notary  were  given  on 
the  several  &.ys  the  notes  matured,  when  they 
handed  the  notes  to  the  notary,  with  instruc- 
tions to  demand  payment  and,  if  tiiey  were  not 
paid,  to  protest  them  and  send  notice  of  non- 
payment to  the  Indorscrs.  The  notary  knew 
where  the  maker  resided  and  that  he  had  no 
place  of  business  in  Natchez  ;  but  he  inquired 
for  him  at  three  public  places  in  Natchez  and, 
not  finding  him,  protested  the  notes  for  non- 
payment and  gave  notice  to  the  indorsers. 
The  defendants  had  inquired  at  Natchezes  to  the  [286] 
residence  of  the  maker,  but  had  not  learned  it 
and  had  sent  notices  to  him,  through  the  post- 
ofDce  there,  of  the  amount  and  date  of  maturity 
of  the  notes,  a  reasonable  length  of  time  in  ad- 
vance. On  these  facts,  it  is  apparent  that  the 
only  question  raised  was  as  to  the  liability  of 
bankers  in  Natchez,  in  respect  to  a  note  sent  to 
them  for  collection,  dated  at  Natchez  and  not 
payable  at  any  specified  place  there  or  else- 
where, for  the  negligence  of  a  public  notary 
there.  The  suit  was  not  against  the  banking 
bouse  In  Bloomlngton,  which  was  only  the 
agent  to  transmit  the  notes  to  the  defendants 
for  collection.  The  opinion  of  the  court  states 
the  question  to  be  as  to  "the  liability  of  the  col- 
lecting bankera  for  the  manner  in  which  the 
notary  to  whom  the  notes  are  delivered  for  Pre- 
sentment and  protest  discharges  his  dutr."  The 
Court  says:  "ThenotcsbeingdaledatNatchcz, 
the  presumption  of  law,  in  the  absence  of  other 
evidence  on  the  subject,  is,  that  that  was  the 
place  of  residence  oi  the  maker,  and  that  he 
contemplated  making  payment  there.  The  duty 
of  the  bankers,  as  collecting  agents,  was,  there- 
fore, to  make  inquiry  for  his  residence  or  place 
of  business  in  that  city,  and,  if  he  hod  either, 
to  make  there  the  presentment  of  tiie  notes,  but, 
if  he  had  neither,  to  use  reasonable  diligence 
to  find  him  for  that  purpose."  The  Court  then 
refers  to  ths  case  ox  Mien  t.  Bank  [auprd]. 
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in  the  Court  of  Errors  of  New  York,  as  declar- 
ing the  doclrioe,  that  a  bank  receiving  paper 
for  collection  is  responsiljle  "for  all  subsequent 
agents  employed  in  the  collection  of  the  paper/' 
and  states  that,  though  that  decision  has  Deen 
followed  in  New  YoHt,  and  its  doc^ne  has 
been  adopted  in  Ohio,  it  has  been  generolly  re- 
jected in  the  Courts  of  other  States.  The  cose 
of  Dordifst^  Bank  v.  New  EngUtnd  Bank  [tu- 
pra],  is  then  cited,  as  holding,  that  if  a  bank 
acts  in  good  faith  in  selecting  a  suitable  sub- 
agent  at  the  place  where  the  bill  is  payable,  it 
Is  not  liable  for  his  neglect ;  and  the  opinion 
states  tliat  this  doctrine  has  been  followed  in 
the  Supreme  Courts  of  Connecticut,  Maryland, 
niinoi^  Wisconsin  and  Ml'=sissippi.  The  court, 
however,  does  not  adopt  either  of  those  vluws, 
or  rest  the  decision  of  the  case  before  it  on  the 
latter  view.   For,  it  proceeds  to  say:  "  In  the 

[286]  New  York  case,  in  the  Court  of  Errors,  it  was 
conceded  tlut  tlie  general  liability  of  tlie  col- 
lecUug  bonk  might  be  varied  and  limited  by 
express  agreement  of  Uie  parties  or  by  implica- 
tion arising  from  general  usage ;  and  in  some 
of  the  cases  in  other  States,  proof  of  such  gen- 
eral usage  of  hankers  in  the  em[)loymuDt  of 
notaries  was  permitted  and  a  rciuiuse  tliercby 
asserted  from  liability  of  the  hank  fur  any  neg- 
lect by  them."  The  Couit  then  states,  that 
there  was  in  the  case  no  proof  of  any  general 
usage  of  bankers  at  Natchez,  as  to  the  employ- 
meiit  of  notaries  public  in  the  presentment  and 
protest  of  notes  left  with  them  for  collection. 
But,  as  there  was  a  statute  of  Mississippi,  passed 
in  1838,  authorizing  notaries  to  protest  promis- 
sory notes  and  requiring  them  to  keep  a  record 
of  their  notarial  acts  in  such  cases,  and  making 
the  record  ndmissiblc  in  evidence  in  the  courts, 
as  if  the  nutiu-y  were  a  witness,  and,  as  tlie  courts 
of  that  State  hud  held,  T^rnan  v.  Bank,  7 
How.  (Miss.).  G4S ;  Agricultural  Bk.  v.  Cotor 
mcrcial  Bk.,  7  Smedes  &  M.,  593;  lioviing  v. 
Arthur,  34  Aliss.,  41,  under  that  statute,  that  it 
was  a  part  of  the  duty  of  the  notary,  when  pro- 
testing paper,  to  give  all  notices  of  dishonor 
requirea  to  charge  the  parties  Vy  it,  and  that  a 
hank  receiving  commercial  paper,  as  an  agent 
for  collection,  properly  discharged  its  duty,  in 
case  of  non-payment,  by  placing  tlic  paper  in 
the  hands  of  such  notary,  to  be  procecaea  with 
in  such  manner  as  to  cnarge  the  parties  to  it, 
and  that  the  bivnk  was  not  Uable,  in  such  cases 
for  the  failure  of  the  notary  to  penorm  his  duty, 
the  Court  says,  that:  "  Juilgoi  by  the  law  of 
Mississippi,"  the  defendants  "discharged  tlieir 
duty  to  the  plaintiff  when  they  deli^■e^cd  the 
notes  received  by  them  for  collection  to  the  no- 
tary public,"  and  adds:  "What  more  could  they 
have  done,  as  intelligent  and  honest  collecting 
agents,  desirous  of  performing  all  that  was  re- 
quired of  them  by  the  law.ignorant  as  they  were, 
of  the  residence  or  place  of  business  of  the 
maker  of  the  notes,  and  having  unsuccessfully 
made  diligent  inquiry  fur  them? "  It  further 
lays:  "The  notHxy  wus  not,  in  this  matter,  the 
agent  of  the  bankers-  He  was  a  public  officer, 
whose  duties  were  prescribed  by  law;  and,  when 
the  notes  were  placed  in  bis  bauds.  In  order  that 

[287]  luch  steps  should  be  taken  by  bim  as  would 
bind  the  indorsers  if  the  notes  were  not  paid, 
he  became  the  agent  of  the  holder  of  the  notes. 
For  any  &ilure  on  his  part  to  perform  his  whole 
duty,  he  alone  was  liable."  On  these  grounds 
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the  court  held  that  the  defendants  were  not 
guilty  of  negligence  and  were  not  liable  for  the 
negligence  of  the  notary.  The  decision  was 
not  placed  on  any  general  rule  of  commer- 
cial law,  but  rested  on  tiie  fiust  that  the  no- 
tary was  a  public  officer,  with  dntfes  prescribed 
by  statute,  and  has  no  application  to  the  case 
at  bar.  No  reference  was  made  to  the  case  of 
Hoover  v.  Wite,  nor  any  suggestion  that  the 
views  stated  in  the  opinion  m  that  case  were 
doubted  or  dissented  from.  There  is  in  the 
case  at  bar,  no  negligence  of  a  notary  or  of  a 
public  officer  or  of  any  person  whose  duties  or 
functions  are  prescribed  by  statute ;  and  the 
question  of  the  liability  of  the  defendant  is  to 
be  determined  on  principles  not  involved  in  the 
actual  decision  in  BriUon  v.  NiccoUa. 

The  question  involves  a  rule  of  law  of  general 
application.  Whatever  be  the  proper  rule,  it 
is  one  of  commercial  law.  It  coocems  trade 
between  different  and  distantplaccs  and,  In  the 
absence  of  statutory  regulations  or  special  con- 
tract or  usage  having  the  force  of  law,  it  is  not 
to  be  determined  according  to  the  views  or  In- 
terests of  any  particular  iudividuals,  classes  or 
localities,  but  according  to  those  priociplcs 
which  will  best  promote  the  mnernl  welfare  r>t 
the  commercial  community.  Especially  is  this 
so  when  the  question  is  presented  to  this  tri- 
bunal, whose  decisions  are  controlling  in  all 
cases  in  the  Federal  Courts. 

The  agreement  of  Uie  dcfendaut  in  this  case 
was  to  collect  the  drafts,  not  merely  to  transmit 
Ibemto  the  Newark  Bank  for  collection.  This 
distinction  ts  manifest;  and  the  question  prescn^ 
ed  is,  whether  the  Newark  Bank,  first  receiving 
these  drafts  for'coUcctton,  is  rest)on5altle  for  the 
loss  or  damage  resulting  from  Uie  default  of  its 
Newark  agent.  There  is  no  statute  or  usage  or 
special  contract  in  this  case,  to  qualify  or  vary 
the  obligation  resulting  from  the  deposit  of 
the  drafts  with  the  New  York  Bank  for  col- 
lection. On  its  receipt  of  the  drafts,  under  these 
circumstances,  an  implied  undertaking  by  it 
arose,  to  take  all  necessary  measures  to  make  t288] 
the  demands  of  acceptance  necc-ssary  to  proiixi 
the  riglits  of  tiie  header  against  previous  parties 
to  the  paper.  From  the  iiicts  found,  it  is  to  be 
inferml  that  the  New  York  Bank  took  the 
drafts  from  the  plaintiff,  as  a  customer,  in  tlie 
usual  course  of  business.  There  are  eleven 
drafts  in  the  case,  nuning  through  a  period  of 
over  three  months,  and  the  dofcndtinl  had  pre- 
viously received  from  the  plaintiff  two  other 
drafts,  acceptances  of  which  it  had  procured 
from  Conger,  at  Newark,  throu^  the  Newark 
Bank.  The  taking  by  a  Imnk,  from  a  customer, 
in  the  usual  course  of  business,  of  paperforcol- 
lection,  is  sufficient  evidence  of  a  valuable  con- 
sideration for  the  service.  The  general  profits 
of  the  receiving  bank,  from  the  business  be- 
tween the  parties  and  the  accommodation  to  ttw 
customer,  must  all  be  considered  together,  and 
form  a  consideration.  In  the  absence  of  any  con- 
trolling facts  to  tiie  contraiT*  so  that  the  col- 
lection of  the  paper  cannot  be  regarded  as  a 
gratuitous  favor.  Sineda  v.  Bank.  20  Johns., 
873  and  8  Cow.,  662 ;  McKintter  v.  Bank,  • 
Wend.,  46,  and  11  Id.,  478.  The  contract,  then« 
becomes  one  to  perfoim  certoln  duties  neces- 
sary for  the  collection  of  the  paper  and  theprcK 
tection  of  the  holder.  The  bauE  is  not  merclf 
appc^ntedanattwney,  authorized  to  selectotfaa 
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Agents  to  collect  the  paper.  Its  undertaking  is  to 
do  the  thing  and  not  merely  to  procure  it  to  be 
done.  In  such  case,  the  biank  is  held  to  agree 
to  answer  for  any  default  in  the  performance 
of  its  contract ;  and,  whether  the  paper  is  to  be 
collected  in  the  place  where  the  bank  is  situated, 
or  at  a  distance,  the  contract  is  to  use  the  prop- 
er means  to  collect  the  paper,  and  tiie  bonk,  by 
employing  subagenis  to  pCTform  a  part  of  what 
it  has  contracted  to  do,  becomes  responsible  to 
its  customer.  This  general  principle  applies  to 
all  who  contract  to  perform  a  service.  It  is  il- 
lustrated by  the  decision  of  the  Court  of  King's 
Bench,  in  Bllit  v.  'l\imer,  8T.  R,  531,  where 
the  owners  of  a  vessel  carried  goods  to  be  deliv- 
ered at  a  certain  place,  but  the  vessel  passed  it 
1^  without  delivering  the  goods,  and  the  vessel 
was  sunk  and  the  goods  were  lost.  In  a  suit 
against  the  owners  for  the  value  of  the  goods, 
based  on  the  contract,  it  was  contended  for  the 
B9]defendant8t1)attheywcre  not  liable  fortbe  mis- 
oonduct  of  the  master  of  the  vessel  in  carrying 
the  goods  beyond  the  place.  But  the  plnintill 
had  judgment,  I/rrd  Kenyon  saying  that  the  de- 
fendants were  answerable  on  their  contract,  al- 
though the  misconduct  was  that  of  ttieir  serv- 
ant, and  adding:  "  The  defendants  are  respon- 
sible for  the  acts  of  their  servant  in  those  things 
that  resjiect  his  duty  under  them,  though  they 
arc  not  answerable  iot  his  misconduct  in  those 
things  that  do  not  respect  his  duty  to  them." 

The  distinction  bi;iween  the  liability  of  one 
whocontrncts  to  do  a  thin/r  and  that  of  one  who 
merely  receives  a  delegation  of  authority  to  act 
for  another  is  a  f  undanientul  one,  applicable  to 
ihe_  present  cnso.  If  tlic  agency  is  an  under- 
taking to  do  the  business,  the  original  princiml 
may  look  to  the  immediate  contractor  with  him- 
self and  is  not  obliged  to  look  to  inferior  or 
distant  under  contractors  or  subagcnts,  when 
defaults  occur  injurious  to  bis  interest. 

Whether  a  draft  is  payable  in  the  place  where 
the  bank  receiving  it  for  collection  is  situated, 
or  in  another  place,  the  holder  is  aware  that  the 
collection  must  be  made  by  a  compclcui  agent 
In  either  cose,  there  is  an  implied  contract  of 
the  bank  that  the  proper  measures  slioll  be  used 
to  collect  the  draft,  and  a  right,  on  the  part  of 
Its  owner,  to  presume  that  proper  agents  will 
be  employed,  he  having  no  knowledge  of  the 
agents.   There  is,  therefore,  no  reason  for  iia- 
buity  or  exemption  from  liability  in  the  one 
case  which  does  not  apply  to  the  other.  And, 
while  the  rule  of  law  is  thus  general,  the  liability 
of  the  bunk  may  be  varied  by  consent,  or  the 
bank  may  refuse  to  undertake  the  collection. 
It  may  agree  to  receive  the  paper  only  for  trans- 
mission to  its  corrrespondent  and  thus  make  a 
different  conti'act  and  become  responsible  only 
for  good  faith  and  due  discretion  in  the  choice 
of  an  agent.   If  thisis  not  done  or  there  is  no 
Implied  understanding  to  that  effect,  the  same 
responsibility  is  assumed  in  the  undertaking  to 
collect  foreign  paper  and  in  that  to  collect  pa- 
per {Niyable  at  home.    On  any  other  rule,  no 
prioci|ml  contractor  would  be  liable  for  the  de- 
faultof  his  own  agent,  where,  from  the  nature 
of  the  business,  it  was  evident  he  must  employ 
■Dbagents.    llie  distinction  recurs,  between 
Uw  rule  of  merely  personal  representative  agen- 
)]  <!y  and  the  rcsponsiUilitA'  iniposc-d  by  tlic  law  of 
commercial  contracts.  This  solves  the  diOicidty 
and  reconcilea  the  apparent  conflict  of  decl^on 
112  V.  S. 


in  many  cases.  The  nature  of  the  contract  is 
the  test.  If  the  contract  be  only  for  the  imme- 
diate services  of  the  agent  and  for  his  faithful 
conduct  as  representing  his  principal,  the  re- 
sponsibility ceases  with  the  limits  of  the  per- 
sonal services  undertaken.  But  where  the 
contract  looks  mainly  to  the  thing  to  be  done, 
and  the  undertaking  is  for  the  due  use  of  all 
proper  means  to  peiiormance,  the  responsibility 
extends  to  all  necessarv  and  proper  means  to 
accomplish  the  object,  oy  whomsoever  used. 

We  regard  as  the  proper  rule  of  law  applicable 
to  this  case,  that  declared  in  Van  Wart  v. 
WooUey,  8  Bam  &  C,  439,  where  the  defend- 
ants, at  Birmingham,  received  from  the  plaint- 
iff a  bill  on  London,  to  procure  its  acceptance. 
They  forwarded  it  to  their  London  banker,  and 
acceptance  was  refused,  but  be  did  not  protest 
it  for  non-acceptance  or  give  notice  of  the  re- 
fusal to  accept.  CMtf  Jvttiee  Abbott  said : 
"Upon  this  state  of  facts  It  Is  evident  that  the 
defendants,  who  cannot  be  distinguished  from, 
but  are  answerable  for,  their  London  corres- 
pondent, have  been  guilty  of  a  neglect  of  the 
duty  which  they  owed  to  the  pinintiif,  their  em- 
ployer, and  from  whom  they  received  a  pecun- 
iary reward  for  their  services.  The  plaintiff 
is,  therefore,  entitled  to  maintain  his  action 
against  them,  to  the  extent  of  any  dnmaee 
he  may  have  sustained  by  their  neglect."  In 
that  case  there  was  a  special  pecuniary  reward 
for  the  service.  But,  upon  the  principles  we 
have  stated,  we  are  of  opinion  that,  by  the  re- 
ceipt by  the  defendant  of  the  drafts  in  the  pres- 
ent case  for  collection,  it  became,  upon  general 
principles  of  law  and  independently  of  any 
evidence  of  usage  or  of  any  express  agreement 
to  that  effect,  liable  for  a  neglect  of  duty  occur- 
ring in  that  collection  from  the  default  of  ita 
correspondent  in  Newark. 

What  was  the  duty  of  the  defendant  and 
what  neglect  of  duty  was  there?  An  agent  re- 
ceiving for  collection,  before  maturity,  a  draft 

Sayableon  a  particular  day  after  date,  is  held  to 
ue  diligence  in  making  presentment  for  accept- 
ance and,  if  chargeable  with  negligence  there- 
in, is  liable  to  the  owner  for  all  uaiuageshehaa  [201] 
sustained  by  such  negligence.  Allen  v.  Suydam, 
20  Wend. ,  821 ;  Walker  v.  Bank  of  Uie  State  of 
New  York,  9  N.  Y.,  o8a.  The  drawer  or  in- 
dorser  of  such  a  draft  is,  indeed,  not  discharged 
by  the  neglect  of  the  holder  to  present  it  va 
acceptance  b^ore  it  becomes  due.  Bank  <jf 
Washington  v.  TripUtt,  1  Pet.  25,  35;  ToanOey 
V.  Sumrall,  2  Id.,  170,  178.  But  if  the  draft  is 
presented  for  acceptance  and  dishonored  before 
It  becomes  due,  notice  of  such  dishonor  must 
be  given  to  the  drawer  or  indorser,  or  he  will 
be  discharged.  SKeut,  Com.,  82;  Bank-v.  Trip- 
lett  \tupra\;  Alien  v.  Suydam  Isupra};  Walker 
V.  Bank  [mpra] ;  QoodaU  v.  JkUley,  1  T.  R, 
712;  Bayley,  BUls,  2d  Am.  ed.,  SIS.  Moreover, 
the  owner  of  a  draft  payable  on  a  day  certain, 
though  not  bound  to  presc>iit  it  for  acceptance 
in  oraer  to  hold  the  drawer  and  indorser,  has 
an  interest  in  having  it  presented  for  accept- 
ance without  delay,  lor,  it  is  only  by  accepting 
it  that  the  drawee  becomes  bound  to  payit,ana, 
on  the  dishonor  of  ihe  draft  by  non-acceptance, 
and  due  protest  and  notice,  the  owner  has  a 
l  iirbt  of  at  tion  at  once  against  the  drawer  and 
inidorser,  williout  waiting  for  the  maturity  of 
the  draft;  and  his  agent  to  collect  the  draft  Is 
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bound  to  do  Tchot  a  prudent  principal  would 
4lo.   8  Kent.  Com.,  fl4 ;  Solnruon  v.  Amea,  20 
Johns.,  146  :  Lertoz  v.  CSwA,  8  Mam.,  460; 
lingaUt  v.  Qiotter,  8  East,  481 ;  Whitehead  v. 
WaUw,  9Hees.  &  W.,  506;  WaOcer^.  Bank  [«u- 

In  view  of  these  considerations,  it  is  well  set- 
tled that  there  is  a  diiitinction  between  the 
owner  of  a  draft  aod  hisngent,in  that,  though  the 
owner  Is  not  bound  to  present  a  dnift  payable 
at  aday  certain,  for  acceptance,  before  that  day, 
the  agent  employed  to  collect  the  draft  must 
act  with  due  diligence  to  have  the  draft  ac- 
cepted as  well  as  iiaid,  and  bns  not  the  discre- 
tion and  liititude  of  time  given  to  the  owner 
aod,  for  any  uureosongihle  delay,  is  responsible 
for  all  damages  sustained  by  the  owner.  8 
Kent,  Com.,  83;  Chltty,  Bills,  18th  Am.  ed.. 

The  defendant  being  thus  under  an  obliga- 
tion to  present  the  drafts  for  acceptance,  and 
20B]  baling,  in  fact,  presented  them,  through  the 
Newark  Bank,  to  Conger,  the  secretary  of  the 
comttany  was  bound  not  to  lake  the  acceptances 
ft  did,  but  to  treat  the  drafts  as  dishonored. 
The  i>lalntiir  was,  at  least,  entitled  to  an  accept 
ance  in  the  terms  of  the  address  on  the  drafts. 
Wall^v.  Bank  Uapra'l.  The  defendant  had 
notice,  from  the  description  of  the  drafts  by  the 
words  "Newark  Tea  Tray  Co.,"  in  the  letters 
sending  them  for  collection,  that  the  plaintiff 
regarded  the  drafts  as  drawn  on  the  company  ; 
and  the  defendant  recognized  its  knowledge  of 
the  fact  that  the  draft'i  were  drawn  on  the  com- 
pany, by  describing  tliem  by  tlw  words  "New- 
ark Tea  Tray  Co.,'' in  its  letters  totlie  Newark 
Bank,  in  every  instance  but  two.  If,  on  the 
face  of  the  drafts,  the  address  was  ambiguous. 
It  was  not  for  the  defendant  to  dctermuie  the 
question,  as  ngaiust  the  plaintiff,  by  taking  an 
acceptance  which  ^lurported  to  be  the  accept- 
ance of  Conger  individually,  especially  in  view 
of  the  information  it  had  by  the  words  "Newark 
Tea  Tray  Co.,"  in  the  letters  sending  the  drafts 
to  it  for  collection.  It  appears  that  the  drafts 
were  discounted,  by  the  plaintiff,  as  drafts  on 
the  company  and  if  it  could  have  bad  an  ac- 
ceptance in  the  terms  of  the  addr&sa,  it  would, 
In  a  suit  agniust  the  company,  have  been  in  a 
condition  to  show  who  was  tlie  real  acceptor. 
But,  with  the  information  given  to  the  Newark 
Bank  tty  Conger,  while  that  bank  bad  in  its 
hands  for  acceptance  drafts  drawn  In  the  same 
form  08  those  here  in  question,  that  he  would 
not  accept  such  drafts  m  his  ofBcial  capacity  as 
secretary,  the  Newark  Bank  chose  to  take  ac- 
cepLinces  individual  in  form.   This  was  negli- 

Snce.  for  which  the  defendant  is  liable  to 
e  plaiiitiif  in  daraa.ire3,  no  notice  of  dishonor 
having  l)ecn  given.  The  defendant  was  bound 
to  give  such  notice  to  the  plaintiff.  Waiker  v. 
Bank  [«upra]. 

The  question  as  to  whether  the  company 
would  have  been  liable  on  the  drafts,  if  they 
had  been  acrepted  in  the  terms  of  the  address, 
Is  not  one  on  the  determination  of  which  this 
suit  depends;  nor  do  we  lind  it  necessary  to  dis- 
cuss the  question  as  to  whether,  on  the  face  of 
the  drafts,  the  Company  or  Conger  individually 
Is  the  drawee.  The  very  existence  of  the  am- 
[£B8]  Uguity  in  the  addi'ess,  and  of  the  question  as 
to  whether  the  company  would  be  liable  on  an 
acceptance  In  the  terms  of  the  address,  Is  a  co- 
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gent  reason  why  the  defendant  should  not  be 
aUowed,  without  further  commiuication  with 
the  holaer,  todo  acts  whichmav  varr  the  rights 
of  the  holder,  witiiout  renraoaing  m  damages 
therefor.  The  risk  Is  on  thedefeDuatandnot 
on  the  plaintiff. 

It  is,  therefore,  plain  that  the  Judgment  must 
be  reversed.  But  Judgment  cannot  be  now  ren- 
dered for  the  plaitttifl  for  damages.  Thm 
must  be  a  new  trial.  Although  there  Is  a 
special  finding  of  facts.  It  does  not  cover  the 
issue  as  to  damages.  No  damages  are  found. 
The  action  is  one  for  negligence,  soundlnc  in 
damages.  Although  the  complaint  alleges  that 
the  drawers  and  the  indorscr  are  discharged  for 
want  of  notice  of  non-acceptance,  and  although 
it  is  found  that  the  drawers  were  in  good  credit 
when  the  drafts  were  disoounted,.ana  Uiat  the 
drawers  and  indorse  had  become  iosolTent  by 
the  1 3th  and  10th  of  October,  1876,  there  Is  noth- 
ing in  the  finding  of  facts  on  which  to  base  a 
judgment  for  any  specific  amount  of  damages. 
On  the  new  trial  tliat  question  will  be  ojien.  and 
we  do  not  intend  to  intimate  any  opinion  on  the 
subject. 

The  judgment  of  the  Circuit  Court  it  reverted, 
with  direction  to  award  a  new  triai. 
Ttuecnpy.  Tcet: 

James  H.  UcRennej,  Clerk,  Sup.  Court,  U.S. 


Tradesman's  National  Bank  of  Pitts- 

BDRon,  PENNSYLVANi.v,P/jr  in  Err.,  v.  Third 

Nationai.  Bask  of  toe  City  ok  New  York. 

(No.  83). 

(See  S.  C,  Reporter's  od.,  203,  SH.) 

Argued  Xot.  6,  2SSi.   Decided  Not.  t4,  J88A. 

IN  ERROR  to  the  Circuit  Court  of  the  tTnited 
Slates  for  the  District  of  New  Jersey. 
For  the  history  and  facts  of  tlic  case,  see  the 
opinion  of  the  court  and  the  preceding  case  of 
Exchange  Nat.  Bk.  v.  Third  Nat.  Bank. 

Mmrt.  John  R.  Emen'*  ThoasM  M. 
McCajrterp  and  Maie^m  J&y,  for  plaintiff  lih. 
error. 

Metm.  A.      KeMbey,  /oftn  W,  Tayhr 
and  J.  F.  Foot,  tor  defendant  In  error. 

Mr.  Juttiee  Blatehlbrd  delivered  the  opin- 
ion of  the  court: 

This  suit  presents,  In  all  material  respeett, 
the  same  facU  and  cmesUons  as  the  case  of  the 
Exchange  National  Bank  against  the  same  de- 
fendant. No.  86,  just  decided.   The  only  poiiOa 
of  difference,  as  to  the  facts  found,  are  these: 
the  drafts  are  seven  in  number,  and  bear  differ, 
ent  dates,  from  June  21,  1875,  to  August  10, 
187S.   The  letters  from  the  plaintiff  to  the  de- 
fendant, transmitting  th«n  for  collection,  de- 
scribed them  by  their  numbers  and  amounts, 
and  <me    the  letters  from  the  defendant  to  the 
Newark  Bank  described  the  inclosed  draft  as 
"  Conger,  Tr."   There  is  no  finding  that  when 
the  acceptances  of  Conger  were  taken  by  the 
Newark  Bank,the  time  of  payment  of  the  drafts 
was  so  far  distant  that  there  was  sufficient  times 
to  communicate  to  the  plaintiff  the  form  <rf  ac  — 
oeptauce,  and  for  the  plaintiff  thereafter,  if  gDcb^^ 
communlcatioD  had  been  made,  to  give  foithMiw 
instructions  as  to  the  form  of  acceptance.  Tt^m 
plaintiff  was  not  advised  of  the  form  oi  the  a«v. 
ceptanoe,  until  the  first  dnftms  protested  for 
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aon-payment  and  returned  to  it,  at  which  time 
the  drawers  and  indorser  were  insolvent. 
There  is  no  finding  as  to  the  taking  by  the  Ncw- 
arlc  banit  of  any  acceptances  from  Conper  in- 
dividually, of  orafta  drawn  on  the  Newark  Tea 
Tray  Company,  and  there  is  a  finding  that 
when  the  drafts  were  presented  to  Conger  by 
the  Newark  bank  he  declined  to  accept  them  in 
his  official  capacity.  These  differences  are  im- 
material, under  the  views  held  in  No.  66. 

l^Jv^lfment  of  tAeCirettitCowiitretemd, 
with  MTeetwn  to  auard  a  new  MiU. 
True  copy.  Test: 

James  H.  UoKeonejr,  Oerk,  Sup.  Court,  U.  8. 


AUGUST  HEIDKITTEU,  Ptff.  in  Err., 
«. 

ELIZABETH   OIL  CLOTH  COMPAlfy. 

(Sec  S.  C.,  Reporter's  ed.,  SH-a06.) 

foreclosing  meclianiat  lien— property  in  custody 
of  U.  S.  Court  Jiot  liable  to  ttate proeett—prior 
juritdietion. 

1.  Proreedlnits  In  a  State  Court  to  enforce  a  me- 
«bnnlcs'  lien  are  aiit^lnntloUy  prooeedlngs  in  rem, 
whether  there  Is  ycrtiuDal  or  mtii'ely  construotive 
service  of  procesa  >ipou  the  defendant  owner. 

2.  When  the  property,  over  which  the  State  Court 
94niirht  toexerctso  itn  jurlsdintlon  hy  proooodlnKS  to 
enforce  a  mechnnics'  lien,  was  already  In  the  actual 
custody  and  pots6(.-n<ion  of  the  District  Court  of  the 
United  Statt^  havintr  been  seized  by  Its  ofBoor,  it 
was  withdrawn  from  the  Jurisdiction  of  the  State 
Court,  and  the  prorecdlcgs  In  the  State  Court,  os 
nfrninet  the  proi-ct' lings  nnc]  Judgment  of  the  Die- 
trl<'t  Court  and  those  clnlmlog  under  them,  were 
witliout  ufToct.  altlioiigti  iK^rbaps  valid  for  the  pur- 
pose of  dei-liiniiK  and  c«iiii>lishlag  a  Hen. 

3.  When  the  object  of  tlic  action  rctiuiresthe  con- 
trol and  dominion  of  the  proiterty  involved  In  the 
IJtlfratlon,  that  court  which  flivt  acquires  possee- 
slon,  or  that  dominion  which  l8aQui\*aIont.  draws  to 
Itaclf  the  exclusive  rl^ht  to  dispose  Ot  It  lur  tho 
purposes  of  Its  lurisillctioo. 

[No.  69.] 

Argued  Nov.  7, 10,  ISS4,  DeddeA  Nov.  Si,  J884. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  New  Jers^. 
Tlie  liislorr  and  facia  of  thocase  appcarin  the 
opinion  of  the  court. 

Mettrt.  John  R.  Emery,  Edvard  A.  Day 
and  Jelin  M.  Taj/lor,  for  plaintiff  in  error: 

The  title  acquired  by  a  purcliaser  under  an 
execution  issued  upon  a  judgment  recovered 
under  a  mechnnitts'  lien,  geucr.1l  as  against  the 
owuerand  special  as  agnin'st  tlie  lands,  is  the  es- 
tate which  tlie  owner  had  at  the  time  of  the 
commencement  of  the  building  or  which  he  sub- 
sequently ac(fulr<!d.  And  such  title  is  par- 
amount to  all  incumbrances  put  upcm  the  prop- 
erty after  the  commencement  of  the  buDoing. 

R  S.  of  N.  J.,  sees,  n,  66 ;  Jhrnptine  v. 
Hortan,SS:S.  J.  £q..  284;  /n » i)ay,  OBlatcbf., 
S85. 

The  ezca  ration  for  the  foundation  la  the  com- 
mencement of  the  building. 

Im.  Co.  T.  ^nmyvd,  26  N.  J.  Eq.,  389 ;  Jo- 
eof>'U  T.  /n».  Co.,  27  N.  J.  Eq.,  604. 

Under  the  mechanics'  lien  laws,  the  owner 
and  not  the  United  States  was  the  proper  person 
to  be  made  party  defendant. 

Bdtoarda  y.  Berriekfon,  28  N.  J.  L.,  89  ;  ^SL 
118  U.  8.  U.  8.,  Book  88. 


O.,  29  N.  J.  L.,  468;  Tompkim  y.  Horton 
(supra). 

The  title  of  the  United  States  was  not  com- 
plete until  a  judicial  condemnation,  but  it  tliCD 
reverts  to  the  commission  of  the  offense. 

Burroughs,  Tax.,  679;  Cooley,  Tax.,  818; 
Bennettv.  i/ttB&r,  9  Wall.,826(7eU.  S..XIX., 
672). 

The  internal  revenue  laws,  where  land  is 
made  the  subject  of  forfeiture,  forfeit  only :  1, 
all  the  right,  title  or  interest  therein,  of  the 
offending  person ;  and  2,  all  the  right,  title  or 
interest  tlierein  of  every  person  who,  having  the 
right  or  power  to  conirol  the  use  of  the  prop- 
erty, has  knowingly  suffered  or  permitted  the 
land  to  be  used  for  a  distillery. 

Until  tbe  Acts  of  March  81,  1868,  and  July 
20,  1868,  Congress  had  not  provided  for  a  for- 
feiture of  tands.for  offenses a^inst  the  revenue. 

It  distinguishes  betwesi  real  estate  and  per* 
Bonal  property.  The  latter  It  ftnfdta  absolutely, 
without  regard  to  ownership;  but  it  qualifies  the 
forfeitures  it  imposes  00  the  former. 

U.  S.  V.  DittiUcry,  11  Blatchf.,  265 ;  XI.  8.  v. 
Oiui  Copper  StiU,  8  Biss.,  270. 

A  forfeiture  can  only  be  applied  to  those  cases 
In  which  tbe  means  that  are  prescribed  for  the 
prevention  of  a  forfeiture  may  be  emploved,  on 
when  the  perscm  whose  proi>erty  would,  other* 
wise  be  forfeited  can  have  means  ctf  preventing 
the  acts  which  appear  to  have  brought  tbe  prop- 
erty within  the  letter  of  the  law. 

PowA  V.  Ware,  4  Cranch,  347;  JI.  8,  v.  SS 
ma.  of  Spirita,  1  Low.,  239. 

If  it  be  maintained  tb^  for  the  fault  of  the 
distiller  the  entire  hmd,  each  and  every  interest 
therein,  Is  forfeited  to  the  United  States,  then 
the  law  is  open  to  tbe  objection  of  unconstitu- 
tionality. 

If  the  lienor  asserts  his  claim  it  will  avail  him 
nothing.  The  question  is,  as  to  the  guilt  of 
the  offender ;  that  found,  the  property  is  con- 
demned. The  lienor's  property  is  pracllcally 
taken  away  from  him  without  a  hearing,  with- 
out trial  and  without  any  procedure  in  dtie 
course  of  law. 

Bic/dow  V.  Forrest,  9  Wall.,  839  (76  U.  S., 
XIX.,  696);  Conjisealion  Gates,  80  Wall.,  114 
(87  U.  S.,  XXII.,  835) ;  The  Mary,  9  Cranch, 
126;  U.  8.  V.  JHsUlkryieupra);  Pwptey.  Super, 
7  N.  y.,  428. 

It  is  a  general  principle  as  well  as  of  natural 
justice,  that  statutes  will  not  be  understood  to 
forfeit  property,  except  for  the  fault  of  the 
owner  or  his  agents,  unless  soch  a  construction 
is  unavoidable. 

Potter.  I>war.  Stat.  &  Const.,  251 ;  Peiecft  v. 
Ware.  4  Cranch,  847  ;  U.S.  v.  SS  mu.  Spirite, 
1  Abb.  U.  8.,S11;  8  £7.,  1  Low.,  289;  l^rueman 
T.  40s  Casks  Ouimmeder,  Thacher*a  Cr.,  Caa., 
14 ;  atnUenieard  t.  IT.  8.,  21  WaU..  «S  (88  U. 
8.,  XXIL,  477). 

The  internal  revenue  laws  show  a  nnifoi'iD 
policy  not  to  extend  forfeitures  to  proper^ 
belonging  to  Innocent  third  parties. 

U.  8.  V.  100  BUS.  of  SpiriU,  2  Abb.  (C.  C), 
805  ;  U.S.  V.  S7Z  Pipes.  5  Sawy.,  421 ;  Oudger 
V.  Bates.  53  Oa.,  2U5  ;  see,  also,  IT.  8.  v.  iSm- 
holt,  106  U.  S..  414  (XXVI.,  1077) ;  U.  8.  v. 
Maekoy,  S  Dill.,  200  ;  U.  8.  r.  DietiUerH 
Machty,  81  Int  Rev.  Rec.,  165;  Bump.  Int. 
Rev.  L.,  99  ;  ConfieeaHon  Caeee.  80  Wall..  92(87 
U.  8..  X3ai..  880);  *' Olaime  ttf  Mtrtuard," 
46  ^        I  nt 
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114;  MtVtiffh  T.  U.  a.,  SfiU&r  v.  IT.  3.,  and 
T^ter  V.  2)^rm.  11  Wall,  259,  298,  881  (78  U. 
B.,  XX,  80, 140, 101) ;  Brown  v.  Kmjiedff,  15 
Wall.,  591  (83 U.  S.,  XXI..  198);  Semnustv,  U. 
8.,  ana  O$bom  v.  U.  S.,  91  U.  S.,  81,  474 
(XXIII.,  193, 888);  WaUaehv.  Van Sutoiek,  9Z 
U.  8.,  202(XXin.,  478):  Windsor  v.  McVeigh. 
aod  Oresory  y.  Me  VeigL  98  U.  8.,  274, 
fu>te(XXIII.,  274,918) ;  iVteT.  WamU,  94  U. 
8.,  711  (XXIY.,  807);  Burbank  t.  Oowrad, 
06  U.  8.,  291  (XXIV..  731);  Burhankv.  Semma, 
09  U.  8.,  138  (XXV.,  816);  JVwmAt.  TTatto, 
103  U.  S.,  133  (XXVt.  44) ;  Wa^  t.  iCq*. 
108  U.  8.,  5  (XXVn..  mi;  Wapla  t.  KT.  A 
{arUe,  272). 

The  plaintiff  is  not  concluded  by  the  decree  of 
condemnation  relied  on  Irr  the  defeodant. 

Freem.  Judg.,  see.  614 ;  Bm  t.  ifi'^B^.  4 
Granch,  241 ;  TAomjMonY,  Wltitman,  IB  Wall., 
467  (86  U.  8„  XXI.,  897) ;  Pmrnnur  r.  Neff,  95 
U.8..714(XXIV.,566);  Ben. Adm., 9 sec.,  18. 

The  ioterusts  of  the  lienors  in  the  land  were 
not  seized  as  a  separate  ret,  and  therefore  the 
court  did  not  have  jurisdiction  to  pronounce  a 
decree  binding  upon  their  owners. 

Waples,  ProceediaffR  in  Rem.,  tec  42,  and 
casescitcd;  JViAct-v.  A,  11  Wall.,294(72n. 
8..  XX.,  141);  U.  8.  T.  WinehmUr,  09  U.  S., 
872  (XXV„  470). 

Mtan.  John  F.  Dillon,  J.  T.  Rieharda 
and  W.  B.  WiUon,  for  defendant  in  error : 

In  proceedings  in  rem  all  Uie  world  arc  par- 
ties and  have  constructive  notice  of  the  pro- 
ceedings. 

The  theory  and  practice  In  these  proceedings 
are  well  laid  down  in  the  following  coses : 

The  Mary  Anne,  1  Ware,  104 ;  Croadson  v. 
Leonard,  4  Cranch,  487  ;  U.  8.  v.  Maekoy,  3 
Dill.,  299  ;  Oehton  r.  Soyi,  8  Wheat.,  240  ;  2 
Smith,  L.  Cas.,  808,  818,  33. 

A  decree  in  proceedings  inrem  is  concludve, 
not  onlv  upon  all  claims  asserted  and  all  ques- 
tions of  fact  and  law  actually  raised ;  but  also 
upon  those  claims  whi<A  might  have  been  as* 

Hoi'ner  v.  FWi,  I  Pick.,  441 ;  Itnrie  v.  Cat- 
trique.  8  C.  B.  (N.  8.),  405 ;  Trump  v.  The 
Thomat,  Bee,  86. 

The  title  to  the  property  passed  to  the  United 
8tates  at  the  time  when  the  unlawful  acts  were 
committed  and  prior  to  the  seizure. 

U.  8.  T.  19eo  Bag$  ef  Coffee.  8  Cranch,  898  ; 
neadermm'eDiaUaedSpirite,  14 Wall.,  44(81  U. 
B.,  XX.,  815) ;  SenU  v.  S/tearman,  2  W.  Bl., 
976;  U.  &  T.  ee  BM*.  iff  WhMa,  1  Abb,,  m  ; 
7%e  Mary  Cele^,  2  Low  „  854 ;  ^bntaine  r.  Ins. 
Co.,  11  Johns..  298;  Kennedy  w.  Sbvng,  14 
Johns.,  128. 

In  a  prooeedinc  in  rem  the  court  acquires  ju- 
risdiction by  taldng  the  thing  itself  into  cus- 
tody, and  while  one  court  lias  ^urisdictioo  and 
custody  of  the  tiling  proceeding  in  rem,  no 
Other  court  can  acquire  jurisdiction  over  it  In  a 
like  proceeding. 

27«  Oliver  Jordan,  3  Curt  (C.  C),  414 ;  77ie 
Botert  Fulton,  1  Paine  (0.  C),  620;  UMan  v. 
Luiat.  10  Pet,  400. 

JM*.  Jvttiee  VmXihBwm  delivered  the  opin- 
ion of  the  court: 

This  is  au  action  of  ejectment  for  the  recovery 
of  cerioin  real  estate  and  the  fmprovemcnts 
[SOS]  thereon,  situated  in  the  City  of  Xilizabeth,  in 
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New  Jersey,  brought  by  the  plaiotilt  In  error 
against  the  defendant  in  error  in  the  Bupteme 
Comt  of  ^t  State  and  removed  thence  Into  the 
Circuit  Court  of  the  United  States,  oa  the 
STOund  that  the  case  was  one  arising  under  the 
Constitution  and  laws  of  the  United  States.  The 
cause  was  submitted  to  the  court,  theinterven- 
tion  of  a  jury  having  been  waived,  and  a  judg- 
ment rendered  for  ue  defendant  below.  Tb» 
facts  appear  by  special  findings  of  the  court 
and  bills  of  exception  duly  taken  to  its  rulings. 
So  far  as  material  they  are  as  follows: 

Both  parties  claim  title  under  Charics  L. 
Bicher,  who  being  the  owner  of  the  premlsca, 
commenced  the  erection  thereon  of  a  building 
which  he  subsequeutly  used  as  a  distillery. 

The  plaintiff  claims  under  a  deed  from  the 
sheriff  of  Union  Coon^,  in  which  the  premises 
are  situated,  dated  September  34, 1878,  made  to 
him  as  purchaser  at  a  sale  under  two  special 
writs  of  fieri  faeiae,  issued  upon  two  judgmimts 
against  Sicbcr,  one  in  favor  of  August  Heidrlt- 
ter  for  |1,711.32,  signed  June  14, 1878.  tlic  other 
hi  favor  of  Ferdinand  Blancke  for  $373.95, 
signed  June  18. 1873. 

The  actions  in  which  these  judgments  were 
severallyrenderedwerecommencedoneon  Feb. 
31, 1878,  the  other  on  March  15, 1878.  They 
were  in  form  actions  of  oMumpiii,  the  declara- 
tion in  each,  however,  containing  additional 
averments,  showing  that  they  were  brought  to 
enforce  mechanics'  liens  upon  the  building  and 
lot  constituting  the  premises  in  controveray,  ao- 
cordtog  to  the  provisions  ot  an  Act  of  the  Legis- 
lature of  New  Jersey,  of  March  11, 1853,  and 
the  supplements  thereto,  the  premises  being 
spcciflcally  described  and  tlie  accounts  for  labOT 
and  materials  on  which  the  actions  were  found- 
ed being  act  out;  in  the  one  cose  beginning 
June  21, 1872,  in  the  other  September  7,  1872. 
The  respective  claims  for  these  liens  had  been 
filed,  pursuant  to  the  statute.  In  the  office  of  the 
clerk  of  the  county,  one  on  February  81»  1878, 
the  other  on  M^rch  18, 1878. 

This  statute  of  New  Jersey,  Nixon's  Digest, 
4th  ed.,  571,  Revision  of  New  Jersey,  668,  pro- 
vided for  the  enforcement  of  the  cltum  filed, 
agreeablvto  its  provisions,  upon  any  lien  created 
thereby  oy  suit  in  a  court  of  the  county  when 
such  building  is  situated,  to  be  commenced  by 
summons,  in  a  prescribed  form,  agunat  tlte 
builder  and  owuct  of  the  land  and  buUding, 
containing  a  statement  that  the  plaintiff  claims  [2961 
a  building  lien,  for  the  amount  set  forth,  mi  the 
building  and  lauds  of  the  defendant,  deiscribod 
as  in  the  claim  on  file. 

Two  modes  of  service  of  this  summons  are 
specifically  described  in  tlio  Act:  one  is  called 
actual  service,  meaning  tbrael^  personal  aerv- 
ice  on  tlie  defendant  or,  if  he  cannot  be  found 
in  the  State,  by  alDxiug  a  copy  thereof  on  aucli 
building,  and  also  by  serving  a  copy  on  such 
defenduit  personally  or  by  leaving  it  at  his  resi- 
dence ten  days  before  its  return.  The  other  is 
styled  legal  service,  which  is,  la  case  the  de- 
fendant resides  out  of  the  State,  by  affixing  a 
copy  on  such  building  end  sendhiga  cf^y  oy 
mau,  directed  to  Mm  at  the  postoffice  neanrt 
his  residence  or.  in  case  his  re^dence  Is  not 
known  to  the  plaintiff,  then  by  affixing  a  cc^y 
to  sucli  building,  and  publishing  it  for  four 
weeks  in  a  newsjHiper  cinnitating  in  the  coun^. 

The  judgment  in  the  actlcm.  If  for  the  plaint 
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Iff,  In  case  the  defeaidant  has  been  actuallv 
icrved  with  the  summons,  shall  be  general, 
with  costs,  as  in  other  cases;  but  when  only 
legal  service  of  the  summons  has  been  made, 
judgment  against  the  owner  and  also  against 
the  builder '°  Shall  be  specially  for  the  debt  and 
costs  to  be  mode  of  the  building  and  lands  in 
the  declaration  described;  and,  m  case  no  gen* 
Nsl  Judgment  U  given  against  the  builacr, 
lurh  prMoedings  or  recovery  shnll  be  no  bar  to 
any  suit  for  the  debt,  except  for  the  pnrt  thereof 
actually  made  under  such  recovery."  When 
the  buuder  and  owner  arc  distinct  Arsons,  they 
may  make  separate  dcrcnses,  the  former  that 
^le  does  not  owe  the  money,  the  latter  that  the 
building  and  land  are  not  liable  to  the  debt; 
"  And,  In  such  cnse,  it  shult  Iw  necessary  for  the 

Elaintiff.  to  entitle  him  to  jiid  jincnt  against  the 
ouseand  lands,  (o  prove  that  the  proviaions  of 
this  Act,  reriuisile  to  constitute  such  lien,  have 
been  complied  with." 

"When  judgment  is  entered  generally  against 
the  builder,  a  writ  of  Jieri  facias  may  issue 
thereon  as  in  other  cases;  and  when  judgment 
^aU  be  against  the  building  and  lands,  a  wpt- 
dal  writ  01  fieri  facian  may  Issue  to  moke  the 
amount  recovered  by  sale  of  the  building  and 
lands;  and  when  both  a  general  and  special 
judgment  shall  be  given,  both  writs  may  be 
usued,  either  separately,  or  combined  in  one 
writ."  It  is  further  provided  that,  under  such 
special  ji«rt /oct'tM,  the  sberifl  sliall  advertise, 
sell,  and  convey  said  building  and  lot  In  the 
some  manner  as  directed  by  law  in  case  of 
gr  ]  lands  levied  upon  for  debt,  and  that  the  sheriff's 
deed  shall  convey  to  the  purchaser  the  estate  of 
the  owner  in  the  lands  and  in  the  buildings 
which  he  bad  at  any  time  after  the  commence- 
ment of  the  building,  subject  to  all  moitga.^ 
and  other  incumbrances  created  and  recorded 
w  registered  prior  thereto.  The  building  npon 
the  premises  In  controversy  was  commenced 
Jane  25, 1872,  from  which  time,  it  is  conceded, 
the  mechanics'  liens  dated,  to  enforce  which  the 
judgments  were  rendered. 

It  appears  that  the  summons  in  the  two  cases 
was  le^ly  but  not  actually  served  upon  Sicher, 
his  residence  not  being  known  to  the  plnintitT, 
affixing  a  copy  thereof  to  the  building  and 
tiy  a  pubncAtion  lor  four  weeks  of  a  cogy. 

At  the  Umes  when  these  claims  for  mechanics' 
Uens  were  filed  in  the  office  of  tiie  county  clerk, 
and  when  the  actions  were  commenced  to  en- 
force them,  Uie  premises  in  controversy  were 
in  the  actual  custody  and  possession  of  the 
United  States  Marshal  for  the  District  of  New 
Jersey,  onder  the  following  circumstances : 

The  building  erected  br  Sicher  on  the  prem- 
ises in  controversy  was  intended  for  and  was 
nsed  by  him  as  a  distillery,  when,  on  January 
24,  1878,  thef ,  with  the  contents  of  the  buila- 
ing.  were  seized  by  the  Collector  of  Internal 
Revenue  for  the  Tnird  Collection  District  of 
New  Jersey,  for  a  forfeiture  incurred  under  the 
laws  of  the  CJnited  States.  On  February  4, 
1878,  an  informatioa  to  enforce  that  forfeiture 
was  filed  in  the  District  Court  of  the  United 
States  for  the  District  of  New  Jersey,  and  on 
February  6,  1873,  process  of  attachment  was 
Issued  to  the  marshal,  who  made  return  of  the 
same  on  February  19,  1878,  that  he  had  taken 
possession  of  the  property  therein  named.  In- 
cluding the  premises  In  oontroversjr.   On  Feb- 
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ruary  35, 1873,  a  sentence  of  coodemuatton  and 
forfeiture  to  the  United  States  was  passed,  and 
a  writ  of  execution  ordered  to  issue  to  sell  the 
same.  On  March  10th  following,  that  writ  was  [S98. 
issued  and  was  returned  Jime  0,  1878,  by  the 
marshal,  with  the  indorsement  thereon  that  he 
had  sold  the  premisesto  one  Edward  Q.  Brown. 
The  proceeds  of  the  sale.af  ter  payment  of  costs, 
were  ordehed  to  be  paid  to  the  Collector  of  In- 
ternal Revenue  for  the  use  of  the  United  States, 
and  the  marshal,  on  May  29,  1878,  executed 
and  delivered  a  deed  to  the  purchaser,  convey- 
ing the  lands  and  tenements  m  fee  simple.  The 
sale  took  place  on  May  23,  1878.  The  defend- 
ants in  error,  by  menu  conveyances  have  ac- 
quired the  title  of  the  purchasu-  at  this  sale.  r«Aai 

The  information  alleged  violations  of  ntima<- 
ous  sections  of  the  Internal  Revenue  Laws* 
which  it  is  not  necessary  to  mention  further 
than  to  say,  that  on  its  face  it  disclosed  a  case 
for  a  forfeiture  under  those  laws  of  the  property 
described  in  it,  clearly  within  the  jurisdiction 
of  the  court. 

The  precise  question  thus  arising  is,  whether 
the  plamtifl  in  emv  acquired  the leg^  title  to 
the  premises  in  controversy,  by  virtue  of  the 
deed  from  the  sheriff  of  Union  County  and  the 
judgments  and  proceedings  on  wbidi  It  was 
nased. 

These  proceedings,  so  far  as  a^nst  the  owner 
of  the  property  they  undertook  to  enforce  the 
plaintiff's  claim  as  a  lien  upon  his  interest  in  it, 
were  in  the  nature  of  proceeding  inr£OT,though 
not  so,  perhaps  in  technical  etnctuesa,  for  they 
did  not  profess  to  conclude  nil  the  world.  Such, 
particularly  n.ns  their  nature,  in  the  cases  un- 
der consideration,  where  the  owner  and  builder 
were  one  person,  and  be  was  served  with  pi-oc- 
ess  only  constructively,  not  actually,  being 
presumably  without  the  jurisdiction  of  the 
court.  It  was  declared  so  to  be  in  Qordon  v. 
Torr^,  15  N.  J.  Eq.,  (2  McCar.),  118. 

"  The  proceeding  in  such  cases,"  said  Mr. 
Juttice  Field,  delivering  the  opinion  of  the  court 
in  Pennoyer  v.  Neff,  95  U.  S.,  714-730  [XXIV.. 
565-571],  "though  in  the  form  of  a  personal  ac- 
tion, has  been  uniformly  treated,  where  service 
was  not  obtained  and  the  party  did  not  volun- 
tarily appcnr,  as  effectu^  and  binding  merely 
as  a  proceeding  in  rem,  and  as  having  no  opera- 
tion beyond  the  disposition  of  the  property,  or 
some  interest  therein.  And  the  reason  as.signcd 
for  tliis  conclusion  has  been  that  which  we  nave 
already  stated,  that  the  tribunals  of  one  State 
have  no  juriwliction  over  persons  beyond  its 
limits,  and  can  inquire  only  into  their  obliga- 
tions to  its  citizens  when  exercising  its  con- 
ceded jurisdiction  over  their  property  within 
its  limits." 

That  jurisdiction  is  called  into  exercise  ju- 
dicially and  attaches,  as  clsc^vherc  stated  in  the 
same  opinion,  p.  727,  "  where  property  is  once 
brought  under  the  control  of  the  court  by  seiz- 
ure or  some  equivalent  act.  The  law  assumes 
that  property  is  always  in  the  possession  of  its  [301] 
owner,  In  person  or  by  agent ;  and  it  proceeds 
upon  the  thco^  that  its  seizure  will  Inronn  him 
not  only  that  It  is  taken  into  the  custody  of  the 
court,  but  that  he  must  look  to  an^  proceeding 
authorized  by  law  upon  such  seizure  for  its 
condemnation  and  sale.  Such  service  may  also 
be  sufflcient  In  cases  where  the  object  of  the 
action  is  to  reach  and  dispose  of  property  In  ttie 
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State,  or  of  some  interest  therein,  hy  enforcing 
a  contract  or  lien  respecting  the  same,  or  to  par- 
tition it  among  ditferent  owners,  or,  where  the 

{>ublic  is  a  party,  to  condemn  and  appropriate 
t  for  a  public  purirase.  In  other  words,  such 
service  mav  answer  in  all  actions  vhlcta  are 
substantinlly  proceedings  in  rem." 

In  Cooper  v.  Reynoltia,  10  Wall.,  808-818  [77 
U.  8..  XIX.,  931,  S38],  it  is  said  by  Jfr.  Jmtiee 
Miller,  delivering  the  opinion  of  the  court,  that, 
in  such  cases,  where  there  is  no  appearance  of 
the  defendant  and  no  service  of  pnxxss  on  him, 
"  Tbe  case  becomes,  in  Its  essential  nature,  a 
proceedlncin  rem,"  and  that.  p.  817,  "while 
the  general  rule  in  rcmird  to  jurisdiction  in  rem 
requires  an  nctunl  ncTzure  and  possession  of  the 
Tea  by  tbe  officer  of  the  (x>uit,  such  Jurisdiction 
may  be  acquired  by  acts  which  are  of  equiva- 
lent import  and  which  stand  for  and  represent 
the  douiinion  of  the  court  over  the  thing  and  in 
effect  subject  it  to  the  control  of  the  court." 

This  may  be  by  the  levy  of  a  writ,  or  the 
mere  biinging  of  a  suit.  "It  is  immatcrlat," 
said  this  court  bv  Mr.  Jvrtiee  McLean,  in  Bo9- 
teell  v.  OU't,  9  flow.,  330,  "  wbelher  the  pro- 
ceeding SE^ainst  the  property  be  by  an  attach- 
ment or  bill  in  chancery.  It  must  be  substan- 
tially a  procciiling  in  rern." 

Indeed,  so  fur  as  the  proceeding  in  question 
sought  to  bind  tbe  land  by  enforcmg  the  plaint- 
iif's  clnim  as  a  si>ccitic  lieu  thereon,  and  to  dis- 
pose of  the  prcn)if<o,'i  in  satisfaction  thereof  by  a 
sale,  they  wtre  substantially  in  rem,  whether 
there  was  personal  or  merely  constructive  serv- 
ice of  pmcc'W  u]ion  the  defendant  owner.  The 
kind  nf  process  and  mode  of  service  could 
beniateriiil  only  with  reference  to  the  nature 
of  the  judgment.  ITe  could  he  bound  person- 
atly  only  hy  his  coniinj;  or  Ix-iug  brought  per- 
sonally wiifiin  the  jurisdiction  of  the  court. 
But  the  land  niiirht  be  bound,  without  actual 
rS02l  of  proci-ss  upon  the  owner,  in  cases 

'  wliore  the  only  objoctof  the  procee<iing  was  to 
enforce  a  claiin  against  it  specifically,  of  a  nat- 
ure to  bind  the  tiilc.  In  such  cases  the  land 
itself  must  be  drawn  within  the  juriwltcUon  of 
the  court,  by  some  osserUon  of  its  control  and 
power  over  ft.  This,  as  we  bnve  seen,  is  ordi- 
narily done  br  actual  seizure,  but  may  be  done 
by  the  mere  Griniing  of  the  suit  in  which  the 
claim  is  sought  to  be  enforced,  which  may  by 
law  be  equivalent  to  a  seizure,  being  the  oi)en 
and  public  exercise  of  dominion  over  it  for  the 
purposes  of  the  suit. 

When,  however,  the  proceedings  were  berun 
for  the  enforcement  of  tbe  mechanics'  liens 
against  the  premises  in  controversy,  by  the  is- 
suinj^  of  the  summons  and  the  filingoi  the  dec- 
laration, the  property  over  which  the  State 
Court  sought  toextTt  its  jurisdiction,  was  in  tbe 
actual  custody  and  possession  of  the  District 
Court  of  the  United  States  for  the  District  of 
New  Jeney.  It  had  been  seized  by  an  officer 
of  the  United  States  for  an  alleged  otfcnse 
against  Its  laws.  It  was  proceeded  against  as 
forfeited  to  the  United  States,  and  to  declare  and 
enforce  that  forfeiture  judicially.it  had  been 
taken  possession  of  by  tbe  court.  This  proceed- 
ing was  undoubte<1ly  inrem,  and  it  Is  quite  im- 
material whether  the  law  authorized  an  absolute 
forfeiture  of  the  n»,  including  all  interests  and 
estates  in  it,  so  as  to  overreach  antecedent  liens 
and  adverse  claims,  or  only  of  the  actual  Interest 
7S8 


of  the  owner  charged  with  the  violations  of  law 
at  the  time  of  the  alleged  offenses.  In  either 
view  and  for  either  purpose,  the  court  had  taken 
possession  of  tbe  property  itself,  and  that  pos- 
session was  necessarily  exclusive.  Thenvwaa 
thereby  drawn  into  tbe  exclurive  JuiiKlictioB 
and  dominion  of  the  United  States;  and,  for  the 
purposes  of  that  suit,  it  was,  at  Uie  same  time, 
withdrawn  from  the  jurisdiction  of  the  courts 
of  New  Jersey.  Any  proceeding  against  it, 
involving  the  control  and  disposition  of  hi 
the  latter,  while  in  that  condition,  was  as  if  it 
were  a  proceeding  against  property  in  another 
State.  It  was  vsJn,  nugatory  and  void  and,  as 
l^inst  the  proceedings  and  judgment  of  the 
District  Court  of  the  United  States,  and  those 
claiming  under  them,  was  witliout  effect. 

In  this  aspect,  the  case  is  directly  within  the 
rule  of  decision  established  in  WimaUv.  Samp-  [SOS] 
ton,  14  How.,  52.  That  was  a  controversy  as 
to  the  title  to  renl  estate,  one  party  claiming  un- 
der a  sale  upon  execution,  issued  on  judgmenls 
rendered  in  the  Circuit  Court  of  the  United 
Stites,  the  property  being  nt  the  Ume  of  this 
sale  in  the  possession  of  a  receiver  of  a  State 
Court,  under  whose  subsequent  decree  and  sale 
the  defendant  clniined  title.  It  Is  a  significant 
fact,  in  that  case,  that,  at  the  lime  of  the  ap- 
pointment of  the  receiver  by  the  State  Court,  the 
executions  upon  the  judgnicms  had  lK?en  i«!ued 
and  levied,  and  were  a  subsi-sEing  licnu])on  the 
premises.  It  was  said  in  that  ruse  by  Mr.  Jut- 
ticc  Nelson,  delivering  Iheopidion  of'^tho  court: 
"  It  has  been  argued  that  a  sale  of  tlie  premises, 
on  execution  and  purchase,  occasioned  no  in- 
teifc-reoce  with  tlie  po.i.sejwion  of  the  rea-ivcr, 
and  hence  no  contempt  of  the  authority  of  Uie 
court,  and  that  the  miIo,  Uierefore,  in  sucli  aaiso 
should  be  uplield.  But,  conceding  the  prot-ccd- 
ings  did  not  disturb  the  possesion  of  the  re- 
ceiver, the  argument  docs  not  meet  the  objec- 
tion. The  properly  is  a  fund  in  court  lo  ahidc 
the  event  of  the  litigation  and  to  be  appliinl  to 
the  payment  of  the  judgment  creditor  who  lias 
filed  Ins  bill  to  remove  impediments  in  the  way 
of  his  execution.  If  he  has  succeeded  in  estab- 
lishing his  right  to  the  applicnlion  of  any  por- 
tion of  tbc  fund,  it  Is  the  duty  of  the  court  to 
see  that  such  application  is  made.  And,  in  or- 
der to  effect  this,  the  court  must  administer  it 
independently  of  any  rlelits  acquired  by  third 
persona  pending  the  liligatiou.  Otherwise  the 
whole  fund  mnv  bnve  i>as.sed  out  of  its  hands 
before  the  final  decree,  and  the  litigation  be- 
come fruitless."  And  theconclusion  was:  "  It 
is  sufficient  to  say  that  the  sale  under  the  Judg- 
ment, pending  the  equity  suit  and  while  the 
court  was  in  possession  of  the  estate,  without 
the  leave  of  the  court,  was  illegal  and  void." 

And  the  same  conclusion  must  pre%*ail  here, 
for  although  ttie  sale  under  the  judgments  in 
the  State  Court  was  not  made  until  after  tito 

Eroperty  had  passed  from  tbe  possession  of  tbe 
district  Court  by  dcliveiy  to  tbe  purchaser  at 
the  sale  under  the  decree,  yet  the  initial  step  on 
which  the  sheriCTs  sale  depended,  the  com- 
mencement of  the  proceedings  to  enforce  the 
mechanics'  lien,  asserting  the  jurisdiction  and 
control  of  tbe  State  Court  over  the  property  r3A4i 
sold,  took  place  when  tbat  property  was  in  the 
exclusive  custody  and  control  of  the  District 
Court;  and,  by  reason  of  its  prosecution  to  % 
sale,  was  an  luvusion  of  the  jurisdiction  of  that 

118  U.  S. 


Digitized  by 


Google 


BnvouM  T.  CUTnOKDBVnXB  BUIK. 


4U5-il8 


coon.  No  streai  is  laid  on  the  tact  that  notioe 

of  tbe  proceedinff,  trr  afflxloff  a  copy  of  the  sum- 
mons upon  tbe^ufldiog,  which  was  required 
by  the  statute,  could  only  be  made  by  an  actual 
entry  bv  the  ^ertff  upon  the  property,  to  that 
extent  aisturbiog  the  possession  of  the  marshal, 
because  the  same  result  in  our  opinion,  would 
have  followed,  if  no  such  notice  had  bemi  le- 

Sified  or  jg:lven.  The  substantial  violation  of 
e  jurisdtetion  of  the  District  Court  consLsted, 
in  the  control  over  Uie  property  in  its  possession, 
easumed  and  asserted,  in  commencing  the  pro- 
ceedings to  enforce  against  it  the  lien  claimed 
by  the  plaintiffs  in  those  actions,  prosecuting 
them  to  judgment  and  consummating  them  by 
a  sale.  The  principle  applied  in  Wiawalt 
8amp»tm.  ubi  aupra,  must  be  regarded  as  flnnly 
established  in  the  decisions  of  this  court.  It 
has  been  often  approved  and  confirmed.  PeaU 
T.  Fhippt.  14  How.,  W&;Hagan  t.  Im&u,  10 
Pet.,  400;  WiUiatm  t.  Be7iediet,8  How.,  107; 
PuUiam  v.  (Moms,  17  How.,  471  [58  U.  8., 
XV.,  1541;  'layloTY.  Carryt,  20  How.,  68S  [61 
U.S..  XV.,102B]:  TonUjfv.  Lavender,  21  WaD., 
276  m  U.  S.,  XXII.,  6301;  Son*T.  CaUioun, 
102  U.S.,  256;  [XXVI.,  101];  Barton  v.  Bar- 
bour. 104  U.  8.,  128  [XXVI.,  672];  CoveU  t. 
Ilevman  [ante,  SOO]. 

But  it  IS  to  be  understood,  as  a  qualification 
of  what  has  been  said,  that  we  do  not  mean  to 
decide  that  the  plainttfTs  in  tlie  actions  in  the 
State  Court  might  not.  without  prejudice  to  the 
jurisdiction  of  the  District  Ccnurt,  commence 
their  actions,  so  far  as  that  was  a  Mep  required 
by  the  mechanics'  lien  law  of  New  Jersey,  for 
the  mere  purpose  of  fixing  and  preserving  their 
rights  to  a  lien,  provided,  always,  they  did  not 
prosecute  tlieir  acLions  to  a  sale  and  disposition 
oi  theproperty,  which,  bv  relation,  would  have 
the  cucct  of  avoiding  the  jurisdiction  of  the 
District  Court  under  its  seizure.  That  was  the 
course,  under  similar  circumstances,  adopted 
and  snnctioned  by  the  Supreme  Judicial  Court 
of  Massachusetts  in  Clifton  v.  Fbtter,  108  Moss. . 
233,  where  a  pctiliun  to  enforce  a  mechanics' 
lien,  which,  by  statute,  it  was  necessary  to  file 
[3051  within  a  fixed  time  in  order  to  preserve  it,  was 
po'mittcd  to  be  filed  after  the  moperty,  the 
bankruptcy  of  the  owner,  had  passed  into  the 
custody  01  the  District  Court,  but  all  further 
proceedings  thereon  were  stayed  to  await  the 
action  of  uiat  court  In  the  bankruptcy  proceed- 
ings, on  the  ground  that  such  seasonable  filing 
was  necessary  to  keep  the  lien  alive,  and  that, 
without  further  proceedings,  it  could  not  be 
oon^ruedasan  encroachment  upon  the  jurisdic- 
tlon  of  the  bankninccy  court.  The  distinction 
■eems  to  us  reasonaolc  and  just  and  is  supported 
by  the  deciuons  in  WtUiamt  t.  Benedict 
[supra],  and  YoiUe]/  v.  Lavender  [tupra].  In 
conformity  with  it,  we  refmin  from  pronounc- 
ing the  proceedings  in  the  State  Courts  of  New 
Jersey  invalid,  so  far  as  they  do  not  affect  the 
legal  title  of  the  purchaser  at  the  marshal's  sale 
to  the  premises  in  controversy.  We  decide,  not 
that  they  are  invalid  for  the  pnrpose  of  declar- 
ing and  establishing  the  lien,  but  that  they  are 
not  good  for  the  purpose  of  enforcing  it,  as  was 
attempted,  by  a  sale  and  conveyance  of  the 
premises  in  controversy. 

This  view,  though  dedsive  of  the  case  and  re- 
sulting in  the  affirmance  of  the  judgment  of  the 
Circuit  Court,  proceeds  upon  unimptiiHis,  the 
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most  favorable  to  the  plaintiff  in  error,  whidi 
can  be  indulged.  It  is  merely  an  application  of 
the  familiar  and  necessary  rule,  so  often  ap- 
plied, which  governs  the  relation  of  courts  of 
concurrent  jurisdiction,  where,  as  is  the  case 
here.  It  concerns  those  of  a  State  and  of  the 
United  States,  constituted  by  the  authority  of 
distinct  governments,  though  exercising  juris- 
dictlonoverthesameterrilory.  Thatrulehasno 
reference  to  the  supremacy  of  one  tribunal  over 
the  other,  nor  to  the  supaiorityin  raidt  of  the 
respective  claims,  in  behalf  of  which  the  con- 
flicting jurisdictions  are  invoked.  It  simply  re- 
quires, as  a  matter  of  necessity  and  therefore  of 
comity,  that  when  the  object  of  the  action  re- 
quires the  control  and  dominion  of  the  property 
involved  in  the  litigation,  that  ootirt  which  first 
acquires  possession,  or  that  dominion  which  is 
equivalent,  draws  to  itself  the  exclusive  right  to 
dispose  of  it,  for  the  purposes  of  its  jurisdiction. 
It  was  in  accordance  with  this  principle  that  in 
Pulliam  V.  Otborne  [supra],  this  court  con- 
firmed Uie  legal  title  of  land  to  a  porduser 
under  an  execution  upon  a  judgment  rendcnd  [306  J 
in  a  State  Court,  because  first  actually  levied  as 
against  one  claiming  under  an  execution  out  of 
the  District  Court  the  United  SUtes.  which 
had  a  priority  oi  lien  by  reason  of  having  been 
first  issued. 

We,  therefore,  now  determine  that  the  plaint- 
iff in  error  docs  not  hold  the  legal  title  of  the 
premises  in  controversy,  as  aninst  the  defend- 
ant in  error,  cUiming  under  the  marahaTs  sale 
and  the  decree  of  the  District  Court ;  and  we 
decide  nothing  beyond  that,  liie  other  quee- 
tions,  argued  at  the  bar— whether  the  forfdTture 
decreed  bv  the  District  Court  operated  to  trans- 
fer the  whole  title  of  the  premises  against  all 
claimants ;  whether,  if  it  operated  only  upon  the 
interest  of  the  owner  at  the  time  tnc  alleged 
offenses  were  committed,  subject  to  all  ymid 
liens  then  existing,  nevertheless,  those  Hens 
were  transferred  to  the  proceeds  of  the  sale,  and 
the  claimants  were  bound  at  their  peril  to  inter- 
vene in  their  own  behalf  in  that  proceeding  ;  or, 
whether  the  sole,  as  mode,  {uisscd  the  Icgiu  title, 
subject  to  all  existing  Uens,  including  those 
souriit  ineffectually  to  be  enforced  by  the  pro- 
ceedings  under  mdch  the  plaintiff  in  mor 
claims  ;  and  whether,  in  that  event,  these  may 
be  enforced  against  the  land  or  present  owners, 
and  if  so,  in  what  mode,  we  have  passed  by 
without  considering,  as  not  necessary  to  the  de- 
cision of  the  case. 

T/ie  judgmtmt  of  the  Circuit  Court  it,  accord- 
ingljf,  affirined. 
True  copy.  Test; 
*  James  H.  wiKenney,  <3erk.  Sup.  Ooart,  U.  8. 


HARRIS  REYNOLDS.  Appt.. 
t. 

FIRST  NATIONAL  BANK  OP  CRAW- 

FORDSTILLE,  INDIANA. 

(See  S.  (X,  "Jteynolda  v.  CrawfortbmftU  Bank,"  Be- 
porter's  ed.,  1UH,m 

Motion  to  dimim,  w/un  too  Uttt~-jvritdietionof 
Federal  Qmrt  alright  of  action  given  by  $taU 
taw— Indiana  tato  a$  to  diaputed  titie—iaort- 
gage  to  national  bank—vihen  valid. 

1.  After  a  oauso  has  been  set  down  for  bearing  oo 
bill  and  answer,  a  motion  tj  defendant,  under  tbe 
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flOtb  EqaltyBule,  todlBmlBtbesult^llDT'iraiitid  B 

xeijljcatloo.  is  tuo  l&u. 

1  Althougb  netateUwosnnot  give  jurMdlctloa 
to  faif  Federal  Oourt,  yet  It  may  give  b  BulmbiDtlal 
r^^Df  nichaohnmcter  Uaat  whc'ii  tti<Trifl  no  fm- 
PKUmeiitaTUiiBfivmtliBTeEjdeni.'eof  ttw  psrtJes, 
the  liKhtnur  be  enfonwdla  tho  proper  furleral  tri- 
buDoi^  NrhotDftr  It  be  a  court  ot  equity',  sdmlf  alty  or 
OtHDinuc  iBir. 

ta  iDdltmo,  luayone  BgaiiiEt  vhom  HQoth^r, 
VbeihDr  in  or  out  of  poraession,  clBime  ns  ndvLi'se 
tttlaor  intenat  In  real  atute^  althoufffa  under  a  deed 
Tuld  on  tta  tuDs,  haa  tbe  ngbt  ot  EaTtog  the 
pnted  title  Bettled  by  ection  q1  the  eouris. 

4.  Tlie  fnot  thai  a  nfttional  bani*.  iij  nrdor  to 

rea  i]cbt.,purthaacd  reai^turc  uc-tmortjcafBdto 
In  BildUion  to  tbBt  iDonbiifieiJ,  ei^iiooc  sfleot 
CM  title  to  tbe  loud  wbltib  it  was  ButbOlttW  to 
■mtvbBsB. 

IL  Whore  a  corporntioTt  iq  ircoinpetent  by  Its 
tibartor  to  talce  a  title  to  r-  eil  c-i-tatc,  aconyeyaitce 
Celt  la  ncptvoid  bur  only  t<i:itjl<.';  the  Soverejcrn 
alone  Clin  objoct.  It  is  Mili  i  uniil  ASt•llilt.•^l  laaol* 
reut  umci-i'dinB  InstlliDed  tor  tlmt  inii-i'ii'^p. 
[No.  7h] 

BubmilietlJ^'tfD,  IQ,  I^ccided 2wti,  U, 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiiina. 
The  history  and  facta  appear  in  the 

Statcmcntof  the  casebyJfr,  Jvttiee'Woo^i 
This  WAS  a  bill  in  equity  to  miiet  title  and 
restrain  waste,  tiled  by  the  appellee,  The  First 
Nnlinaiil   Jtunk  of  Crawfomsvilie,  Indiana, 
against  the  nppcllunt,  Harris  Keyaolds. 

The  bill  nlleged  in  substance  that  on  August 
18,  18T5,  Reynolds  was  indebted  to  tlie  Bank 
In  the  sum  of  ^7,000,  which  was  evidenced  by 
his  note  of  tliiit  diitc  and  amount,  with  \saixc 
M.  Vnncc  and  James  H.  Watson  as  sureties ; 
and  tlint  on  the  day  just  meniioncil,  in  order  to 
indenwiify  the  sureties,  Heynolds  executed  a 
mort^^  on  certain  real  estate ;  that  on  Sep- 
tember i7, 1877,  Heynolds executed  to  the  Bank 
another  mort^o*!!^  on  tbe  same  lands  to  sceiire 
an  ndcliiioiinl  '.sum  of  $3,000  which  he  at  that 
dntc  owed  the  Bank;  that  on  August  30, 1S78, 
Ki-ynolds  was  adjudged  a  bankrupt,  and  Jolm 
W.  Baird  wns  apjiointod  sfwignoe  of  his  est.nfe; 
that  rm  April  18,  1870,  the  assignee  rc]>ortcd  to 
the  Bankruptcy  Court  tliat  no  ikssets  of  the 
bankrupt  had  come  to  his  hands  and  no  de1)ts 
been  proven  ngainnt  his  estate,  whereupon  the 
estate  was  s(  tiled  nnd  l>nth  the  nssigDce  and  the 
bankrupt  discharged;  that  before  the  discharge 
of  the  assiL'nee,  to  wit:  on  April  11,  1879,  Rey- 
nolds stnted  to  the  Bank  that  no  claims  had 
been  proven  agniust  his  estule,  and  that  the 
register  in  bankruptcy  had  given  liim  a  writing 
L406]  sliowinsr  that  fnet,  and  also  showing  that  the 
title  to  the  real  estate  covered  by  the  mortgngc 
to  the  Bank  had  revested  in  him  ;  that  reiving 
upon  this  stateiuciit  the  Bank  agreed  with  Rey- 
nolds, Vance  ami  Watson  that  it  would  release 
the  two  latter  from  their  liability  on  the  note 
for  $7,000,  in  consideration  of  which  Vance  and 
Watson  agreed  to  pay  the  Bank  a  certain  sum 
of  money  and  assign  to  it  the  mortgage  exe- 
cuted to  them  by  Reynolds  for  their  indemnity, 
and  Reynolds  agreed  to  convey  the  mortgaged 
property  to  the  Bank,  but  was  to  be  allowed  to 
retain  possession  thereof  until  March  l,lB80,and 
that  these  agreements  were  executed;  thatiufter- 
wards  the  Bank  purchased  a  certificate  of  pur- 
chase at  sheriff's  sale  of  a  certain  jmrt  of  the 
mortgaged  premises  which  had  been  sold  upon 
a  ju^ment  senior  to  the  mortgage  to  the  Bank, 
and  at  the  expiration  of  the  tune  for  redemp- 
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ti<n)  took  a  sheriff's  deed  for  the  land  described 
therein;  that  tbe  Bank  was  compelled  to  pay 
11,280.60  In  dischsrge  of  a  school  fund  mort- 
age upon  the  real  estate  mortgaged  to  it;  that 
the  Bank  purchased  from  Ann  Smith  a  decree 
against  said  land  ,and  took  an  assignment  thers- 
of  to  Itself;  that  "Said  purchases  and  assign- 
ments were  made  upon  the  faith  of  tbe  agree- 
ment and  deed  of  Reynolds  and  for  the  purpose 
of  saving  expense  of  foreclosing  said  liens,  and 
that  the  amount  of  liens  so  held  •  *  •  was 
fully  eqoal  to  the  value  of  said  real  estate  at 
the  timeof  said  agreement;"  that  Reynolds,  for 
the  purpose  of  annoving  complainant  and  cast 
fng  a  cloud  upon  its  title  and  delaying  it  in 
getting  possession,  claimed  that  after  the  exe- 
cution of  the  deed  to  tbe  Bank,  Baird,  the  as- 
signee, executed  to  him  a  quitclaim  deed  for 
the  same  real  estate,  under  which  he  claimed 
to  be  the  owner;  that  this  deed  was  wholly  in- 
operative, null  and  void,  because  the  interest 
which  it  purported  to  convey  never  had  ]>asM>d 
from  Reynolds,  and  because  it  was  made  with- 
out any  authority  from  the  Bankruptcy  Court, 
and  because  it  was  executed  by  a  paity  out  of 
posscAsion,  and  as  to  whom  tiiere  was  an  ad- 
verse possession. 

It  was  averred,  in  an  amendment  to  tbe  bill, 
that  the  deed  from  Bainl,  the  aKsitrnec,  lo  Itcv- 
Dolds  was  executed  aflcr  the  lattl-r  had  made 
his  deed  to  the  Bank:  that  Rcynoldx  had  caused  [407] 
the  deed  of  the  ussifrtice  to'himwlf  to  be  re- 
corded, and  that  under  it  he  was  nsscrting  a 
title  paramount  to  that  of  the  Bank,  and  was 
threatening  to  commit  wasic,  ami  was  insolv- 
ent. The  praver  ot  ihe  bill  was  for  a  decree 
quieting  the  title  of  the  Bank  and  enjoining 
waste  by  Reynolds. 

The  answer  of  Reynolds  was  filed  Septem- 
ber 20,  im  It  admitted  that  he  wns  indebted 
to  the  Bank,  as  ehar^fd  in  the  bill,  in  the  sum 
of  $7,000,  for  which  Vance  and  Watson  were 
his  sureties,  and  that  he  had  executed  to  them 
the  indemnifying  mortgage  meationc<1  in  tbe 
bill;  it  admitted  tlie  averments  in  respect  to  his 
bankruptcy,  but  denied  that  he  had  made  to  the 
Bank  the  representations  Uiat  the  assignee  in 
banlmiptcy  had  given  him  a  statement  in  writ- 
ing showing  that  no  debts  had  been  proven 
against  his  estate  in  bankruptcy,  and  that  the 
title  to  bis  real  estate  had  become  revested  in 
him.  The  answer  averred  that  prior  to  the  ex- 
ecution of  the  deed  by  Reynolds  to  the  Bank, 
the  latter  proposed  to  him  tliat  it  would  pay  off 
all  his  debts  which  were  liens  upon  his  real 
estate  and  permit  him  to  retain  pfnsession 
thereof  until  March  1, 1880,  on  condition  that 
Reynolds  would  convey  to  the  Bank,  by  quit- 
claim deed,  the  mortgaged  premises,  and  upon 
Uie  further  contlition  that  Vance  and  Watson 
would  convey  to  the  Bank,  by  deed  of  war- 
ranty, two  hundred  acres  of  land  owned  by 
tlicm,  and  that  this  proposition  was  accepted; 
that  the  consideration  for  the  said  contract  be- 
tween Reynolds,  Watson,  Vance  and  the  Bank, 
pursuant  to  which  he  executed  the  quitclaim 
deed  to  the  Bank,  was  this  undertaking  and 
agreement  of  the  Bank;  that  Vance  and  M  atsoo 
complied  on  their  part  with  the  agrcement,and 
conveyed,  with  covenants  of  warranty,  to  the 
Bank  two  hundred  aciesof  land  owned  them; 
that  it  was  upon  the  faith  of  thfa  agreement, 
and  none  other,  that  the  quitclaim  deed  was 
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«xecnted  hy  Reynolds;  that  when  this  agree- 
munt  was  entered  into.the  estate  in  bankruptcy 
of  Keynolds  was  unsctUcd,  as  the  Bank  knew, 
aod  that  the  purchiise  of  the  sheriff's  certificates 
and  other  purchases  made  and  assigDments 
taken  by  the  Bank,  were  in  violation  of  the 
agreement  under  which  Reynolds  made  the 
deed  to  the  Bonk. 

The  answer  admitted  the  execution  and  de- 
[40B]  livery  of  the  deed  from  Baird,  the  asaisnee,  to 
Reynolds,  and  that  Reynolds  was  claiming 
whatever  title  the  deed  conferred  on  him,  and 
denied  that  he  had  threatened  to  commit  waste 
on  the  premises. 

On  May  8. 1881.  the  cause  was  set  down  for 
hearing  on  May  11,  on  bill  and  answer  by 
counsel  for  the  Bank,  and  of  this  the  defendant 
had  immediate  notice .  On  the  day  fixed  for 
the  hearing,  the  counsel  for  Reynolds  moved 
the  court  to  dismiss  the  bill  for  failure  of  the 
ccimplainnnt  to  except  to  the  answer  or  to  file 
repliciitioi]  thereto. 

The  motion  to  dismiss  the  bill  was  overruled. 
The  cause  was  then  heard  upon  bill  and  answer, 
and  the  court  found  that  the  equity  of  the  case 
was  with  the  complainant;  that  tlie  material 
averments  of  the  bill,  as  amended,  were  true, 
except  the  averment  as  to  waste  and  threatened 
waste:  that  the  various  instruments  set  forth  in 
the  bill  had  been  executed  as  charged;  that 
Bnird,  the  assignee  in  bankruptcy,  haaexccuted 
the  deed  to  Reynolds  as  charged;  that  this  deed 
was  "wholly  Inoperative,  null  and  void,"  and 
that  the  assertion  of  title  thereunder  cast  a 
cloud  upon  complainant's  title;  and  that  the 
complainant  was  the  owner  of  and  entitled  to 
the  possession  of  the  real  estate  in  controversy. 
A  decree  was  entered  on  these  findings,  quiet- 
ing complnlonnt's  title  and  declaring  the  deed 
from  Baird  to  Reynolds  void.  From  this  decree 
Reynolds  appealed: 

Afmrt.  BhuiielW.VoorlteM  and  37(M.  F, 
Datidnon,  for  apne'lant. 

MfMTt.  Joseph  E.  McDonald,  Jolin  M. 
Bailer  and  Augitiit7i9  L.  Mown,  for  appellee: 

No  replication  having  been  filed,  the  bill 
oufrht  to  be  disnii«?scd  under  the  6flth  Equity 
Rule. 

3  Dan.  Ch.  Pr.,  983;  1  Dan.  Ch.  Pr.,  828, 829; 
FUrce  v.  Went,  \  Pet  (0.  C),  851;  V,  8.  v. 
SS&'tt.  8  Wootls,  334. 

Courts  of  equity  do  not  entertain  jurisdiction 
to  quiet  title  or  remove  a  cloud  therefrom 
when  the  instrument  constituting  the  cloud  is 
void  on  its  face,  or  when,  in  order  to  enforce  it, 
evidence  which  will  inevitably  show  its  inva- 
lidity and  destroy  its  efficacy,  must  be  offered. 

I'ygon  V.  Brown,  64  Ala.,  344;  Muiuon  T. 
Munxon,  38  Conn.,  583;  Wardv.  Dewey,  16N. 
Y.,  518;2W(!rfl-v.  Voorhiet,  81  N.  T.,  153;  Cox 
T.  Clift,  2  N.  Y.,118;  Selvroedetv.  Qumey,  78 
N.  Y.,  480;  \YeU8  v.  Buffalo,  80  N.  Y.,  353; 
TotDnundv.  Afayor,  77  N.  Y.,  S43;  Bandm  v. 
r(>fubn,63N.  Y.,489. 

Mr.  JvtHee  Wood*  deUvered  tiie  iq;riiilon  of 
the  court: 

The  first  complaint  of  the  appellant  Is,  that 
the  court  overruled  his  motion  to  dismiss  the 
bill,  the  appellee  having  failed  to  file  a  replica- 
lion  to  the  answer  within  the  time  prescribed 
by  the  equity  rules.  The  motion  was  properly 
4ienied.  The  06Ui  Equity  Rule  provides  that 
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"'Whenemtbe  answer  of  the  defendant  aluD 
not  be  excepted  to  or  shall  be  adjudged  or 
deemed  insufficient,  the  plaintiff  shall  file  the  [40B] 
general  replication  thereto  on  or  before  the  next 
succeeding  rule  day  thereof.  •  *  •  If  the 
plaintiff  shall  omit  or  refuse  to  file  such  repli- 
cation within  the  {n^scribed  period,  the  defend- 
ant shall  be  entitled  to  an  order  as  of  course, 
for  a  dismissal  of  the  suit,  and  the  suit  shall 
thereupon  stand  dinnisBed,  unless  the  court  or 
a  judge  thereof  shall,  upon  motion  for  cause 
shown,  allow  a  replication  to  be  filed  nunc  pro 
tune,  the  plaintiff  sulmiitting,  to  speed  the 
cause,  and  to  sodi  other  terms  as  may  be  di< 
rectcd." 

The  rule  thus  {daces  It  in  the  defendant's 
power  to  compel  the  complainant  to  put  the 

cause  at  issue  or  to  go  out  of  court.  The  com- 
plainant always  has  the  option  of  setting  the 
case  down  for  hearing  on  bill  and  answer 
instead  of  filing  a  replication,  and  if  the  defend- 
ant neglects  to  enter  the  order  for  the  dismissal 
of  the  suit  for  want  of  replication  untU  after  the 
cause  has  been  set  down  for  hearing  on  bill  and 
answer,  a  motion  by  the  defendant  to  dismiss 
the  suit  for  wont  of  repIIcaUon  is  incongruous 
and  untimely.  On  setting  the  cause  down  for 
hearing  on  bill  and  answer  the  cose  isput  at 
Issue,  the  answer  becomes  evidence  (Equity 
Rule  41,  clause  2)  and  the  only  evidence  the  de- 
fendant needs,  for  it  must !« taken  as  true  in  all 
respects.  Brineka'lioff  v.  Brown,  7  Johns.  Ch., 
217 ;  Gronenor  v.  C'artwright,  2  Ch.  Cas.,  81 ; 
Barker  v.  Wyld,  1  Vem.,  J40;  Perkin»  T. 
Nictwln.  11  Allen,  5^2  ;  Dfdev.  M'Em%  8Cow., 
118.  There  is,  (Iiercfore,  no  necessity  for  a  repli- 
cation or  for  the  taking  of  testimony.  The  set- 
ting the  case  down  for  henrtug  on  bill  and 
answer  is  in  effect  a  subniis.sion  of  the  cause  to 
the  court  by  the  complainant,  on  the  contention 
that  he  Is  entitled  to  the  decree  prayed  for  in  his 
bill  upon  the  admiri.<:ions  and  notwithstanding 
the  denials  of  the  answer.  It  is  plain,  therefore, 
that,  after  the  cause  had  been  so  set  down,  Uie 
motion  of  defendaut  to  dismiss  the  suit  for  want 
of  the  timely  filing  of  the  replication  come  too 
late  and  was  rightly  overruled. 

The  appellant  next  complains  of  the  decree 
rendered  by  the  circuit  court,  and  his  first  ob- 
jection is,  that  the  court  had  no  jurisdicUon  to 
quiet  the  UUe  of  the  appellee  as  against  ft  deed 
averred  bv  the  bill  and  not  denied  by  the  answer  [4iO] 
to  be  void  on  its  face.  The  contention  is  that  a 
deed,  void  on  its  face,  Is  not  a  cloud  upon  the 
title,  and  a  claim  of  title  under  it  is  no  ground 
for  the  interference  of  a  court  of  equity.  This 
objection  is  not  tenable.  It  maj  be  conceded 
tliat  tlie  Legislature  of  a  State  cannot  directly 
enlarge  the  equitable  jurisdiction  of  the  Circuit 
Courts  of  the  United  States.  Nevertheless,  an 
enlargement  of  equitable  rights  may  bo  admin- 
istered by  the  circuit  courts  as  well  as  bythe 
courts  of  the  Stales.  Cote ^ Broderich^t  Will, 
31  Wall.,  520(^88  U.  8.,  XXU.,  605J.  And 
although  a  state  law  cannot  give  jurisdiction  to 
any  Federal  Court,  yet  it  may  give  a  substantial 
right,  of  such  a  character  that  when  there  Is  no 
imtiediuient  arising  from  the  residence  of  the 
parties,  the  right  may  be  enforced  in  the  proper 
federal  tribimal,  whether  it  be  a  court  of  OQUity, 
admiralty  or  of  common  law.  Ex  parte  McNid, 
18  Wall,  243  [80  U.  S.,  XX.,  626). 

While,  therefore,  the  courts  of  equHy  may 
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hSTB  generally  adopted  tbe  rule  that  a  deed, 
void  upon  its  face,  does  not  caat  a  cloud  upon 
ttn  title,  which  a  court  of  equity  would  under- 
take to  remove,  we  may  vet  look  to  the  legisla- 
tion of  the  State  in  whida  the  court  aits,  to  as- 
certalD  what  constitutes  a  cloud  upon  the  title; 
and  what  the  suite  laws  declare  to  be  such 
the  courts  of  the  United  States  sitting  in  equi- 
have  jurisdiction  to  remove.  This  was 
e^ireealy  held  in  the  case  of  Clark  v.  Smith,  18 
Pet,  8w,  where  it  was  aaid  by  thfa  court: 
**  Kentucky  has  the  undoubted  power  to  reg- 
ulate and  protect  individual  rights  to  her  sou, 
and  to  declare  what  shall  form  a  cloud  on  titles: 
and  having  so  declared,  the  courts  of  the  Unitea 
States,  by  removing  such  clouds,  are  only  ap- 
plying an  old  practice  to  a  new  equity  ci-eatcd  by 
the  Legielature." 

The  State  of  Indiana,  where  the  present  case 
arose,  has  declared  by  statute  what  kind  of  a 
claim  against  real  estate  is  such  a  cloud  upon  the 
title  as  will  supporta  suit  to  remove  It  Section 
1070  of  the  Revised  Statutes  of  Indiana,  of  the 
year  1881,  provides  as  follows  : 

"  An  action  may  be  broufjht  by  any  person, 
either  in  or  out  of  possession,  or  by  anyouo 
having  an  interest  in  renialDder  or  reversion, 
against  anoUier  who  claims  title  to  or  interest  in 
real  property  adverse  to  him,  although  the  do- 
[41 1  ]  fendant  may  not  be  in  possession  thereof,  for  the 
purpose  of  determining  and  quieting  the  ques- 
tion of  title." 

This  Act  confers  upon  anyone,  againstwhom 
another,  whether  in  or  out  of  possession,  cliiims 
an  adverse  title  or  interest  in  real  estate,  the 
■ubetanital  right  of  having  the  disputed  title 
settled  by  act&n  in  the  courts. 

Under  this  statute,  it  has  been  decided  by  the 
Supreme  Court  of  Indiana  tliat  it  is  sulllcient  to 
aver  that  the  defendant  claims  some  interest  or 
title,  or  pretended  interest  or  title,  adverse  to 
complainant,  without  stating  what  the  title  is. 
Marot  V.  BuiUHng  Ambo.,  54  ibd.,  Z^\B.E.Oo. 
T.  pyftfT,  60Id.,  388. 

The  Mil  of  complainant  In  this  case  complies 
with  this  rule  by  averring  tliat  "  Said  Reynolds 
Is,  under  his  deed  "  from  Baird,  tbe  assignee, 
"  claiming  and  asserting  title  paramount  to  the 
title  of  tins  complninnnt,"  and  the  answer  of  the 
defendant  admits  that,  under  the  deed  executed 
to  liim  by  Baird.  he  is  claiming  whatever  title  to 
said  lanns  the  same  confers  on  him. 

The  question  whether,  under  such  a  statute  as 
that  of  Indiana  and  under  the  facts  stated,  the 
drcutt  court  had  jurisdiction  to  render  the  de- 
cree complained  of,  has  been,  io  elTcct,  decided 
In  the  amnnative  by  this  court  in  the  case  of 
Holland  v.  Challen  [ante,  52]. 

In  that  case,  a  statute  of  Nebraska  was  under 
review,  which  provided  tlint '  'An  action  may  be 
brought  and  prosecuted  to  final  decree  by  any 
person,  whether  in  actual  possession  or  not, 
claiming  title  to  reol  estate  a^ust  any  person 
who  claims  an  adverse  interest  therein,  for  the 

fmrpose  of  determining  such  interest  and  quiet- 
Dg  the  title."  The  court,  speaking  by  Mr.  Jva- 
Uee  Field,  declared  in  substance  that  this  stat- 
ute dispensed  with  the  general  rule  of  coui'ts  of 
equity,  that.  In  onler  to  maintain  a  bill  to  quiet 
title,  it  was  necessary  that  the  party  should  be 
in  posscision  and,  in  most  cases,  that  bis  title 
should  be  established  at  law  or  founded  on  un- 
disputed evidence  or  long  continued  possession. 
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If  the  Equity  Courts  of  the  United  States  in 
Nebraska  could  dispense  with  these  well  estab- 
lished rules  of  equity,  and  administer  the  rights  [4 
conferred  by  this  statute,  It  is  not  open  to  ques- 
tion tha^  In  this  case,  the  Circuit  Court  could 
disregard  a  simitar  rule  and  entertain  jurisdic- 
tion of  the  appellee's  case  and  accord  to  him  the 
rights  confen^d  by  the  statute  law,  even  though 
the  deed  under  which  the  appellant  cloimed  was 
void  on  its  face. 

As  the  same  statute  authorlzea  the  court  to 
take  cognizance  of  tbe  case,  even  when  tbe  title 
of  defendant  amounts  to  more  than  a  mere 
cloud,  and  applies  in  every  cose  when  the  de- 
fendant claims  an  adverse  interest  in  or  title  to 
the  property  in  controversy,  it  is  clear  that  the 
assignment  of  error  under  considcraUon  has  no 
suTOurt. 

It  is  next  objected  to  the  decree  of  the  circuit 
court  that  the  appellee's  title  was  itself  doubt- 
ful, and  the  bill  should,  for  that  reason,  have 
been  dismissed.  But  it  is  apparent  that  the  ap- 
pllaot  was  entitled  in  equity  to  all  of  his  estate 
m  bankruptcy  not  required  for  the  payment  of 
his  debts.  This  estate,  as  appears  by  tlie  aver- 
ments of  the  bill  not  denied  by  the  answer,  was 
subject  to  mortgage  and  other  lions  held  by  the 
appellee  equal  In  amount  to  its  fiiU  vatuo. 
When,  therefore,  no  debts  having  been  proven 
against  his  estate,  the  appellant  wna  discharged 
and  his  assignee  In  bankruptcy  had  fully  settled 
the  estate,  the  quitclaim  deed  executed  by  the 
former  to  the  appellee  vested*  in  the  latter  a 
clear  equitable  title  to  the  premises  in  contro- 
versy; and  this  was  suHlcicnt  under  the  Indiana 
Statute  to  justify  the  relief  prayed  for  in  the 
bffl. 

The  appellant  next  Insists  that  the  appellee, 
being  a  national  Bank,  had  no  power  under  the 
Act  csinlilishing  nuiional  banlu,  to  take  a  con- 
veyance of  the  two  hundred  acre  tract  of  huid 
from  Vance  and  Watson,  and  that,  as  such  a 
conveyance  formed  a  part  of  the  agreement  by 
which  tlie  apiwllce  acquii-ed  title  to  the  land 
conveyed  to  it  by  the  appellant,  tbe  title  to  the 
latter  tract  is  void. 

Tbe  nntional  banking  law,  Revised  Statutes, 
section  5137,  provides  that  a  national  banking 
association  may  purchase' such  real  estate  as 
shall  be  mortgaged  to  it  in  good  faith  by  way  ol 
security  for  ucbta  prevloimy  contracted.  The 
power  to  purchase  the  real  estate  in  dispute, 
was,  therefore,  clearly  conferred  by  the  statute.  [41 
The  fact  that,  in  order  to  secure  the  same  debt, 
it  purcha^  other  real  estate  not  mortgaged  to 
it,  cnniiut  affect  the  title  to  the  land  which  it 
was  authorized  to  purchiiae.  But  if  there  was 
auy  force  in  this  objection  to  the  title,  it  could 
not  be  raised  by  the  debtor,  for  where  a  corpo- 
ration is  incompetent  by  its  charter  to  take  a 
title  to  real  estate,  a  conveyance  to  it  is  oot  void 
but  only  voidable ;  tbe  Sovereign  ^ne  can  ob- 
ject. It  is  valid  until  assailed  in  a  direct  pro- 
ceeding instituted  for  that  purpose.  Baiui  v. 
3/bi(/«fw#,  98U.S.,628[XXV.,  180];  SUntv. 
tTAiV/wy,  103  U.S.,flS  [XXVI..  4481;  Bicapei. 
L-ffipgmell,  105  U.  S.,  8  TXXVL.  9391. 

The  apjiellant  insists,  nirthor,  thattue  appel- 
lee did  not  perform  that  part  of  hia  contract 
which  he  agreed  to  pay  off  the  di-bta  of  appel- 
lant, which  were  a  lien  upon  the  property  in 
question  ;  that  the  purchase  of  the  sLcnffs  ccr- 
,  uflcate  and  tbe  purchase  and  tmnsfcr  to  hhoieli 
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nf  the  decree  In  favor  of  Ann  Smith,  were  not 
payment  of  the  debts.  This  it  an  objection  to 
the  form  rather  than  the  substance  of  the  trans- 
action. The  debts,  bo  far  as  the  oiiginsl  cred- 
itors are  concerned,  were  satisfied,  and  this,  to- 
gether with  their  assignment  to  the  nppcllee, 
who  was  imder  a  contract  witli  the  appellant  to 
pay  them,  was  in  substance  and  effect  a  pay- 
ment. There  is  no  averment  that  the  appellee 
had  any  purpose  to  attempt  their  enforcement 
against  the  amiclUnt,  and  if  such  attempt 
should  be  made  it  could  not.  in  the  fa(»  of  the 
contract,  succeed. 

We  think  tliat  the  decreeofthe  Circuit  Cmrt  ig 
auatained  by  titc  admMtiamofthe  amtoerand  that 
there  is  no  error  in  the  rseonl. 

Decree  e^rmed. 

True  copy.  Te»t; 

James  H.  HcKeoney,  Clerk,  Sup.  Court,  V.  S. 


BROOKE  HACEALL.  Jr.,  AppL, 

V. 

AL^'RED  RICHARDS  et  ax. 
(See  S.  C  Reporter^  ed.,  809-3*7.) 
Matter*  revievaf^  on  iceond  appeal. 

*WIien  a  mnndate  of  tbia  court,  made  after  bear- 
In?  and  declilitiff  un  appeal  Id  equity,  directed  such 
further  iiroc'cuttltiKB  to  DC  bad  in  the  court  below  as 
would  bo  eonf  blent  with  riffbtand  JiiBtlce,and  that 
court  tlien^tter  mado  a  decree  wulcb  prejudiced 
the  sulietiLuUal  rights  of  a  uur^  to  the  Ault,  In  re- 
spect of  mattera  not  concluaed  oy  the  mnnilato  nor 
by  rlie  orlglruU  decree.  Its  action  touching  suoh 
mattera  ft  sutdect  to  ret-lew,  upon  &  secoiid  appeal. 

iNo.  i%.y 

Argwd  JITtw.  10,  2S84.  Decided  JTm.  t4, 1SS4. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Colnmbia. 
The  histfjry  and  facts  of  the  case  appear  In  the 
opinion  of  tlie  court. 

Mr.  W,  WUloaghby.  for  appellant: 
The  mandate  is  to  carry  out  the  decree  ac- 
cording to  right  and  Justice.  It  appearing, 
from  the  nncwtain  terms  of  this  decree,  that 
further  action  of  the  court  became  necessary 
Itefore  a  ^ate  could  properly  take  place  and  that 
such  action  has  Itccn  had,  it  would  not  he  at 
all  in  cnnllict  with  such  decree  and  it  would  be 
according  to  right  and  justice  that,  before  such 
sale,  au  account  should  be  taken,  to  ascertain 
the  amount  of  the  liens.  Great  changes  may 
have  tK-cn  made  since  the  Judgments,  which 
aru  from  aliout  thirteen  to  nearly  twenty  years 
old. 

Jfmr*.  Wm.  B.  Webb  and  Enoch  Tot- 
ton,  for  api)ellecs: 

This  beingftbecond  appeal.notWng  is  brought 
up  for  rc-e\umiiiation  esccpt  the  proceedings 
Bubseciucnt  tfi  the  mandate.  T/ie  Lady  Pike,  U6 
U.  S..  402  (XXIV.,  072);  Himeli/  v.  Rote,  5 
Crunch,  814  ;  Itdnts  v.  Caoi>er,  80  How.,  481 
(61  U.  S..  XV.,  873);  Hmnan  v,  Bradley,  12 
Wall.,  129  (79 U.  8.,  XX.,  281). 

After  a  case  lias  been  heard  and  determined 
In  this  cotu^,  and  its  mandate  scut  to  the  court 
from  whence  the  case  c-nnie,  the  only  duty  of 
the  court  is  to  carry  the  decree  and  maudatc 
into  execution.    From  the  earliest  days  of  the 

•Head  note  \ff  Mi\  JMIes  nA«.Air. 

112  r.  s. 


court  this  doctrine  has  been  asserted.  SktUam 
V.  May,  A  Cranch.  267;  E^parte  Story,  12  Pet., 
842  ;  Ex  parte  Sibbald,  12  Pet.,  492 ;  Ex  parte 
R.  R.  Co..  1  Wall..  78  (OS  U.  8.,  XVII.,  513). 

Where  the  boundaries  of  land  are  known, 
fixed  and  unquestionable  monvimcnts,  although 
neither  courses  nor  distances  nor  the  computed 
contents  correspond,  the  monuments  must 
govern. 

Davia  v.  Saintford,  17  Mass.,  210 ;  Frott  v. 
Spauidina,  10  Pick.,  446;  Carroll  v.  Norvsood, 

5  Harr.  &  J.,  ICS;  Hammondy.  Itid^ly.  5  Harr. 

6  J.,  355;  Pennine/ton  v.  Bordley,  4  Uarr.  &  J., 
458;  Thomatv.God&ey,&Qi\l&J.,  l^iCobum 
v.  Goxeter,  51  N.  H..  158. 

JVr.  JueticeMmrlmin  delivered  the  opinion  of 
the  court : 

The  present  suit  involves  the  title  to  that  part  of 
square  228,  in  the  City  of  Washington,  dettieno^ 
ted  as  lot  7,at  tlie  southwest  corner  of  New  Yoric 
Avenue  and  Fourteenth  Street  Its  building 
line  on  the  avenue  is  about  162  feet  and  9  inches 
in  length,  and  on  Fourteenth  Street  a  little  less; 
while  the  south  line,  which  is  at  right  angles 
with  Fourteenth  Street,  is  about  lOO  feet,  and 
the  west  line  which  is  at  right  angles  with  the 
avenue,  is  about  97  feet  5  inches  in  length.  In 
June  or  July,  18(H,  the  lot  was  sulHlinded  by 
Brooke  Mackall,  Jr.,  under  whose  control  it 
then  was,  into  five  smaller  lots,  each  fronling 
on  New  York  Avenue.  This  subdivision  was 
not  recorded  in  any  public  office,  but  a  rough 
plstof  it,  exhibited  in  the  record,  appears  upon 
the  books  of  Mr.  Forsythe,  a  8ur\b'yorand  civil 
engineer,  who  made  U  at  the  instance  of 
Hackall. 

In  the  same  year,  shortiv  after  this  subdivis- 
ion, Mackall  commencea  the  erection  of  a 
building  at  the  southwest  comer  of  the  avenue 
and  Fourteenth  Street,  which  is  now  known  as 
the  Palace  Market  That  building,  be  testifies, 
was  to  cover  two  of  the  sub-lots  on  New  York 
Avenue.  In  18G7,  Plant  and  Emory,  having 
furnished  materials  and  performed  tabor  on  the 
building,  commenced  siuts  at  law,  in  the  Su-  [370] 
premo  Court  of  tbb  District,  to  enforce  Itens 
for  the  amount  of  their  claims,  ant]  each  ob- 
tained judgment  therefor  against  Mackall.  The 
part  01  lot  7,  upon  which  Plant  asserted  a  lien, 
IS  thus  described  in  hisdeclaratLon:  "Be;;inning 
for  the  same  at  the  northeast  comer  of  the  said 
square,  mnning  thence  south  44  feet ;  thence 
west  to  the  west  line  of  the  said  lot;  thence,  in 
a  northerly  direction  with  the  west  line  thereof, 
to  the  north  line  of  the  said  lot;  and  thence,  in 
a  northeasterly  direction  witli  the  said  north 
line,  to  the  place  of  beginning."  The  descrip 
tion  in  Emoiy's  suit  is  this :  "  Part  of  lot  7,  In 
square  No,  223,  beginning  for  the  same  at  the 
northeast  comer  of  said  lot,  and  runningtbenoe 
south  44  feet ;  thence  west  to  the  west  line  of 
said  lot;  thence,  with  a  line  at  right  angles  to 
New  York  Avenue,  to  the  north  line  of  said 
lot;  and  thence,  in  a  nortlicnsterly  direction, 
with  the  said  north  line,  to  the  place  of  be- 
ginning." 

Subsequently  A.  &  T.  A.  Richards  obtained 
Judgment  in  tlie  same  court  against  Mackall  for 
$897.43,  with  interest  and  costs,  execution  up- 
on which  was  levied  on  the  same  property  on 
which  Plant  and  Emory  claimed  to  have  liens. 
Under  executions  in  favor  of  tbew  several  credit- 
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on,  the  property  waa  sold  hj  the  marshal.  Al- 
fred Rlcnatoa  became  the  purchaser  at  $2,500 
and  received  •  conveyance.  The  proceeds  of 
the  sale  were  sufficient  to  discharge  in  full  the 
claima  of  Plant  and  Emory  and  $640.89  of  the 
Judgment  obtained  by  A.  &  T.  A.  Richards. 

This  suit  was  brought  tn  1871  by  A.  &  T.  A. 
Ricliards,  a  part  of  whose  Judgment  remained 
unpaid,  and  other  judgment ciiditorsof  Mack- 
all,  for  the  purpose  of  subjecting  to  the  claims 
of  tbemsclvea  and  other  creditors  who  might 
become  parties  and  share  the  expenses  of  the 
litigation,  such  part  of  lot  7  as  remained  "after 
taking  or  carving  out  therefrom  the  aforesaid 
piece  or  i>art  thereof  so  as  aforesaid  taken,  sold 
and  conveyed  bv  the  marshal  of  the  District  of 
Columbia  to  Alfred  Richards,"  etc.  The  bill 
seta  forth  that  the  title  to  the  lot  is  really  In 
Hockall,  but  that,  for  the  purpose  of  hindering 
and  defrauding  bis  creditors,  be  withholds  all 
evidence  of  it  from  the  public  records  of  the 

B7i]  district.  The  prayer  is  that  he  be  required  to 
discover  nnd  place  on  record  all  conveyances 
or  other  evidences  of  his  title,  and  that  the  re- 
mainder of  lot  7,  not  sold  by  the  marshal  to 
Richards,  be  sold,  and  the  proceeds  Hpplied,flrst 
to  the  discharge  of  existing  incumbrances  and 
tbcn  to  the  Judgments  of  complainants. 

Such  proceedings  were  had  that,  by  final  de- 
cree in  Special  Term,  on  the  first  day  of  May, 
1878.  it  was  adjudged  that  the  title  "  to  all  of 
lot  numbered  7,  in  square  numbered  228,  in  the 
C5i^  of  Washington,  not  heretofore  sold  by  the 
marshal  of  Uic  District  of  Columbia  to  the  com- 
^ainant,  Alfred  Richards,  fa  vested  in  tlie  de- 
fendant, Brooke  Mockall,  Jr.,  and  that  the  some 
be  sold,"  etc.  Trustees  were  designated  1^ 
whom  the  sale  should  be  conducted.  'That  de- 
cree was  affirmed  in  General  Term.  Upon  ap- 
peal to  this  court  the  decree  in  General  Term 
was  itself  afllrmed  witliout  modification,  and 
the  cause  remanded  for  such  proceedings  as 
would  be  consistent  with  right  and  justice.  In 
this  court,  the  only  dispute  was  as  to  the  suffi- 
ciency of  the  eviiknce  to  show  title  in  Macdcall, 
and  no  question  wiis  made  as  to  the  ind^uite- 
ncss  of  tlic  description  of  the  interest  or  prop- 
erty decreed  to  be  sold,  or  as  to  the  validity  of 
the  marshul's  sale. 

Subse(iuciitly,  llie  trustees  named  in  the  orig- 
inal decree  executed  the  order  of  snlcnnd  made 
report  of  their  acts;  but,  upon  exceptions  filed, 
tlie  sale  was,  on  July  24, 1877,  set  aside,  the  or- 
der providing  that,  before  sale  can  be  made, 
"  the  amount  to  be  sold  must  be  detioitelv  ascer- 
tained by  some  proper  Icgnl  procedure.^'  The 
sale  was  set  asiue  partly  because  it  appeared, 
upon  the  hearing  of  the  exceptions,  that  the 
truBtees  announced  at  the  biddings  tliat  they  did 
not  know  and  did  not  undertake  to  state  what 
were  the  precise  lines  or  boundaries  of  the 
ground  to  be  sold  and  would  not  undertake  to 
(to  more  than  sell  such  part  of  lot  7  as  was  out- 
side of  that  embraced  oy  the  marshal's  deed 
to  Alfred  Richards,  leaving  purchasers  to  find 
out  as  best  they  could  the  extent  of  their  pur- 
chase. Biddei'swere  informed  that "  Whether 
the  south  line  of  Rtcharda'purchaserunssoutli- 
westerly  from  the  front  or  southeast  comer  of 
the  building  along  the  line  of  the  fence  *  *  * 
parallel  to  and  44  feet  from  New  York  Avenue; 

7S]  or  whether  it  runs  due  west  along  the  eoutli 
side  of  the  building  to  ita  rear  end  and  from 
7«8 
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thence  westerly  to  the  rear  end  of  the  lot,  is  a 
legal  question  which  the  trustees  do  not  under- 
take to  determine." 

By  an  order  entered  July  18, 1878,  the  cause 
was  referred  to  aspecial  auditor  to  report  "the 
proper  metes  and  bounds  of  that  portion  of  lot 
No.  7,  in  square  223,  which  was  sold  by  the 
marshal  of  the  District  of  Columbia  to  Alfred 
Richards,  and  also  that  other  portion  of  said  lot 
not  so  sold.and  which  is  directed  by  the  decree  in 
this  case  to  be  sold  by  the  present  trustees. "  He 
reported  tbat.upon  examining  the  te8timony,the 
proceedings  in  the  mechanics'  lien  suits,  the  re- 
turns upon  the  executions  under  which  Richards 
bad  purchased, the  advertisement  of  sole  and  the 
marshal's  deed  of  conveyance.he  could  not  reach 
a  conclusion  as  to  how  much  ground  was  in- 
tended to  be  sold  or  conveyed  to  Richards. 

Exceptions  by  the  complainants  to  tliis  report 
were  sustained,  and  the  court,  "  proceeding  to 
determine  the  said  boundaries  in  accordance 
with  tlie  said  order  of  July  34, 1877,"  directed 
the  trustees  to  sell,  in  acconlance  with  the  term! 
and  provisions  thereof,  all  that  portion  of  lot 
seven  lying  south  of  a  line  drawn  from  a  point 
on  Fourteenth  Street  44  feet  south  of  the  north- 
east corner  of  said  lot,  and  running  tiicnce  paral- 
lel with  New  York  Avenue  to  the  west  line  of 
lot  seven.  Thisorder  was  made"  withoiit  pass- 
ing upon  the  validity  of  the  safd  marshal's  sale." 
A  similar  decree  was  pn&sed  in  General  Term, 
accompanied  by  a  recital  that  it  should  be  con- 
strued "  as  not  determining  any  question  of  title 
to  any  portion  of  said  lot  7  lying  north  of  said 
line.  The  present  appeal  is  from  the  tatter  de- 
cree. 

The  action  of  the  court  below  directing  the 
sale  of  only  so  much  of  lot  7  as  lies  south  of 
a  line  running  from  a  point  44  feet  south  of  ita 
northeast  comer  parallel  with  New  York  Av- 
enue to  the  west  line  of  the  lot,  leaving  unde- 
termined the  question  of  the  titie  to  that  part 
of  the  lot  lying  north  of  that  parallel  line,  is 
subject  to  review,  upon  this  second  appeal,  if, 
as  appellant  contends,  the  proceerlings,  subee- 
qitcnt  to  the  decision  here,  are  erroneous  and 
prejudicial  to  his  substantial  rights  in  respect 
of  matters  not  concluded  by  the  original  decree. 
His  claim  is  that  the  natural  and  established 
front  of  lot  7  is  on  New  York  Avenue,  and  that 
the  sate  of  the  piece  south  of  the  said  parallel 
line,  separately  from  the  ground  north  of  it, 
will  materially,  as  well  as  needlessly,  impiUr  the 
value  of  both,  especially  the  former.  We  are 
of  opinion  that  this  claim  is,  in  all  respects, 
well  grounded;  and  that  the  appellant  is  entitled 
to  a  reversal,  unless  it  appears  from  the  record 
that  the  ground  north  of  the  said  line  running 
from  Fourteenth  Street  parallel  with  New  York 
Avenue  (which  ground  was,  in  effect,  witlt- 
drftwn  from  the  operation  of  the  original  de- 
cree) was  embraced  by  the  sale  of  the  marshal 
to  Richards.  Unless  sold  heretofore  by  the 
marshal,  it  is  covered  by  the  original  decree, 
which  this  coiirt  affirmed. 

The  question  as  to  what  part  of  lot  7  was  not 
sold  by  the  marshal  to  Richards  is  attended  with 
difficultyandembarra88ment.Butiti8onewhich 
the  court  below  was  bound,  under  the  Issues,  to 
determine,  in  order  that  its  decree  of  sale  might 
l>e  properly  executed.  Cpon  examination  of  the 
mnrshal's  advertisement  of  the  sale  at  which 
Rlclunis  purchased,  and  of  the  deed  which  the 
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Utter  received,  we  find  no  such  description  of 
the  property  sold  and  conreyed  as  will  certainly 
embrace  that  part  of  lot  7  which  lies  west  and 
westerly  of  the  buildiar  erected  at  the  corner 
of  New  York  Avenue  and  Fourteenth  Street.and 
north  of  the  line  described  in  the  final  order  as 
rommendDg  from  a  point  on  Fourteenth  Btrect 
4i  feet  soutii  of  the  northeast  corner  of  said  lot, 
mud  running  thence  parallel  to  the  line  of  New 
York  Avenue  to  the  west  line  of  said  lot.  The 
advertisement  of  sale  thus  describes  that  i>art 
of  lot  7  tlicn  proposed  to  be  told:  "Beginning 
at  the  northenst  comer  of  said  square  (22S)  and 
running  thence  south  44  feet;  thence  west  to  the 
west  end  of  the  lot;  thence  in  a  northerly  direc- 
tion with  the  west  line  thereof,  to  tlie  north 
line  of  said  lot;  thence  with  said  north  lino  to 
theplaceof  beginning."  The  description  in  the 
marshal's  deed  to  lUcnards  is  the  same  as  that 
in  the  advertisement  of  sale,  except  tbat,iDstcad 
of  the  words  "thence  west  to  the  west  end  of 
the  tot,"  the  call  in  the  deed  is  "  thence  westerly 
to  the  west  end  of  the  lot."  The  line  running 
south  from  the  nortlieast  corner  of  the  lot  along 
Fourteenth  Street  is  aptly  described.  But  what 
is  meant  br  the  worcu  "  west  to  tlie  west  end 
of  the  lot  in  the  advcrtiacment  of  sale?  If 
by  "  west  end  of  the  lot "  is  meant  its  north- 
west corner,  where  its  west  line  meets  New 
York  Avenue,  and  if  by  "  west "  is  meant  due 
west,  then  a  line  nmning  due  west  from  Four- 
teenth Street  will  not  strike  the  west  end  of  the 
lot,  but  will  intersect  New  York  Avenue  some 
distance  nortlicast  of  the  northwest  corner  of 
the  lot.  Further:  if  "  west  to  the  west  end  of 
the  lot,"  means  tBcatei-ly  to  the  northwest  corner 
of  the  lot,  then  there  would  be  I:rf t  outtiidc  of  tlie 
ground  upon  which  tlic  building  stimdn,  and 
north  of  the  Hoc  thus  drawn,  a  narrow,  irregu- 
lar slip  of  ground,  diminishing  in  width  as  the 
line  runs  westerly,  and  which  it  cannot  be  sup- 
posed it  was  within  the  contemplation  of  the 
marshal  at  of  any  of  the  parties  intere^ed  to 
■ell. 

J  But  we  do  not  suppose  that  by  "  west  end  of 
the  lot "  was  meant  its  northwest  comer,where 
its  west  hue  meets  New  York  Avenue;  because 
the  next  call  which  appears  In  the  levies,  in  the 
advertisement  of  sate  and  in  the  marshal's 
deed — "  tlience  in  a  northerly  direction  with  the 
west  iine  thereof  to  the  north  line  of  said  lot" 
— would  then  be  meaningless.  We  Imdine  to 
think  that  by  "  west  end  of  the  lot "  was  meant 
"  west  line  of  the  lot."  Such,  as  we  have  seen,  is 
tbe  call  in  the  mechanics'  lien  suits.  This  would 
make  intelligible  the  succeeding  coll,  "thence 
in  a  northe~rly  direction  with  the  west  line 
thereof."  But  even  this  interpretation  does  not 
dissipate  the  confusion  which  arises  from  these 
Inconsistent  descriptions  of  the  property;  for  if 
the  line,  starting  from  Fourteenth  Street  is  run 
dae  west,  it  wnl  not  strike  any  point  in  the 
west  line  of  the  lot.  And  if  it  be  run  westerly, 
which  mar  mean  north  of  west  or  south  of 
west,  to  what  point  on  the  west  line  of  the  lot 
must  it  be  run?  The  appellee  contends  that  it 
should  be  run  parallel  with  New  York  Avenue. 
The  answer  to  that  suggestion  is  that  the  de- 
scriptions in  the  Hen  siius,  in  the  levies  and  in 
the  marshal's  advertisement  and  conveyance 
will  be  satisfied  by  running  north  or  south  of 
that  parallel  line  to  any  one  of  numenms  points 
on  tlie  west  side  or  line  of  the  lot, 
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We  are  here  met  with  the  suggestion  that  the 
sale  was  made  in  discharge  of  certdn  mechan- 
ics' liens,  and  that  the  description  of  the  prop- 
erty In  the  marshal's  advertisement  and  deed 
should  be  held  to  include  all  the  ground  which 
could  have  been  included  under  the  laws  in 
force  in  this  District  on  the  subject  of  such 
nens.  That  law  provides,  in  resp^  of  a  build- 
ing in  the  City  of  Washington  or  Geoi:getown, 
that ' '  The  ground  on  wbicli  the  same  is  erected 
and  a  space  of  ground  equal  to  the  front  of  the 
building  and  extending  to  the  depth  of  the  lot 
on  wbicii  it  is  erected  shall  also  be  bound  by 
the  said  lien,"  subject  to  the  condition  that  the 
land,  at  the  time  of  the  erection  or  repair  of  the 
building,  is  the  property  of  Uie  pci'soo  con- 
tractingforsuch erection orreptiirs.  B.  S.  Dint. 
Col.,  sec.  704;  11  Stat  at  L.,  377. 

The  argument  implies  that  the  statute  gavea 
mechanics'  lien  upon  so  much  of  the  lot  as  137) 
would  constitute  a  parallelogram  bounded  on 
the  east  by  the  line  of  44  feet  on  Fourteenth 
Street,  on  the  south  by  a  line  parallel  with  New 
York  Avenue,  on  tbe  west  by  the  west  line  of 
the  lot,  and  on  the  north  by  the  line  of  New 
York  Avenue.  But  the  inherent  difllculty  in 
this  view  arises  from  the  description  in  the  mar- 
shal's advertisement  and  In  his  deed  for  the 
property  actually  sold  and  conveyed.  That  de- 
scription will  not  cover  the  ground  included  in 
the  supposed  parallelogram.  Further:  if  the 
front  of  the  building  is  conceded  to  be  on  Four- 
teenth Street,  the  lot  over  which  the  statute  ex- 
tended the  mechanics'  lien  would  not  bo  the 
ground  between  New  York  Avenue  and  a  line 
running  parallel  with  and  44  feet  from  it.  In 
such  case,  the  ground  covered  by  the  lien  would 
rather  be  that  which  lies  north  of  a  line  com- 
mencing 44  feet  south  of  the  nortlieast  comer 
of  the  lot,  and  extended  at  right  angles  from 
Fourteenth  Street  until  it  stnkes  New  York 
Avenue.  But  a  conclusive  answer  to  the  sug- 
gestion, based  upon  the  mechanics'  lien  law,  Ts 
that,  BO  far  as  the  record  discloses,  PLint  and 
Emory  did  not,  when  enforcing  their  claims, 
assert  a  lien  upon  the  ground  within  the  be- 
fore mentioned  parallelogram. 

We  are  of  opinion,  upon  the  whole  case,  that 
the  record  fails  to  show  that  any  part  of  lot  7, 
outside  of  the  piece  upon  which  the  building  at 
the  northeast  corner  of  the  lot  stands,  was  sold 
or  conveyed  by  the  marshal  to  Richards;  con- 
sequently, for  the  purposes  of  this  suit,  and  as 
between  the  parties  thereto,  all  of  lot  7,  except 
the  part  actually  covered  h^the  building,  must 
be  deemed  to  be  embraced  by  the  original  de- 
cree, snd  to  be  subject  to  sale,  as  therein  ad- 
judged, in  satisfaction  of  the  demands  of  com- 
plainants. 

Whether  that  luut  of  the  lot  upon  whlc^  the 
building  stands  is  still  the  property  of  MackoU, 
that  is,  whether  the  sale  and  conveyance  of  the 
marshal  is  valid  in  respect,  at  least,  of  that  part 
of  the  lot,  we  do  not  determine.  We  forbear 
any  expressioa  of  opinion  upon  that  question, 
because  it  is  evident  that  the  complainants  did 
not  seek,  nor  the  court  below  intend,  by  the 
original  decree,  to  subject  to  sale  the  ground  on 
which  the  building  stands;  and,  also,  because 
the  validly  of  the  marshal's  sale  is  directly  in-  [87' 
volved,  as  we  are  informed  by  (»unsel,  in  a  dli- 
tinct  suit  upon  our  docket,  not  yet  reached. 

I%a  deereg  mutt  be  mentd  ^td  the  catm  »• 
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manded.  with  direcUoiu  to  ths  court  below  to  set 
Mide  the  dicree  frcrm  which  this  app&tl  it  prate- 
euted,  and  to  order  the  sale,  in  tatt^aetion  of  the 
omnptainanW  demands,  and  in  auefi  mode  as 
may  be  am^atent  with  the  practice  of  ths  court 
and  m'tA  law,  of  lot?  outatde of  the  part  upon 
whMt  the  huildtng  known  a$  the  Paiaee  Market 
^nds.  It  is  so  ordered. 
True  copy.  Test: 

JanKt  H.  IloKennert  Clnk,  Sup.  Court,  U.  8. 


OQDEXSBURG  AND  LAKE  CHA5IPLAIN 
BAILROAD  COMPANY.  Appt., 

9. 

NASHUA  AND  LOWELL  RAILROAD 
COMPANY. 

(Sec  8.  a  Beirartor'a  ed.,  8U-3St.) 

Construction  qf  agreement. 


Where  a  railroad  oomnnny  aerreod  to  advance  to 
trufttt'os  a  certHin  sum  of  money  to  be  used  la  run- 
Ding  HtciimerUito  be  repaid  out  of  a  certain  fund  arts* 
Imt  from  the  business  and  to  bceooui-ed  bya  picdfrc 
or  etock,  and  no  peraonnl  liability  for  Bold  moneys 
was  reserved  as  a^inst  any  of  tne  parties  to 
■  ■■  IjIci 


eyt 
the 


agreeniflut,  Bucb  partiraare  not  Uulilb foruny  por- 
tiUD  of  said  moneys,  beyond  the  amount  agiCM  to 
be  contributed  by  them  to  euch  fund. 

[No.  1009.] 

Submitted  Oct.  g9, 1884.  Decided  Nov.  i4, 1884. 

APPEAL  from  the  Circuit  Court  of  the  United 
Stales  for  the  District  of  New  Hampshire. 
The  history  niid  facts  of  the  case  fully  ap- 
pear in  Ihc  opinion  of  the  court. 
Mr.  B.  Bartlett,  for  appellant. 
Mr.  T,  A.  BrookB,  for  appellee. 

Mr.  Jusltee  Miller  delivered  the  opinfon  of 

the  court: 

Tliis  is  an  appenl  from  a  decree  of  the  Cir- 
cuit Court  of  tlte  Dislrict  of  New  Hampshire, 
disini-ssing  the  bill  of  appellant^  who  was  com- 
plain unt  l>elow. 

The  pLiintifl  is  the  owner  of  a  railroad  com- 
mcncinfT  at  OgdensbuT:^  on  I^ke  Ontario,  and 
terminaiiug  at  Plattsburgh  on  Lake  Chaniplain. 
The  defendant  owns  a  road  betweto  Knshua 
and  Lowell.  The  Vermont  and  Canada  It.  R 
Co.,  the  Vermont  Central  R.  R.  Co.,  theNonh- 
crn  R.  R.  Co.  of  New  Hampshire,  the  Concoi\l 
R.  R  Ca  of  New  Hampshire,  the  Nnslma  and 
Lowell  of  New  Hampshire,  and  the  Boston 
and  Lowell  of  Massachusetts,  were  all  largely 
interested  In  the  freight  and  passenger  business 
which  came  over  the  Ogdenshurg  road  from 
the  Great  Lakes  for  points  in  New  England  and 
Canada,  and  which  went  from  the  latter  to  the 
lakes. 

The  Vermont  Central  and  the  Vermont  and 
Canada  companies  were  In  the  bands  d  receiv- 
ers or  trustees,  appointed  by  courts  under 
whose  control  they  were,  and  these  trustees 
had  u  lease  of  tlie  Ogdensburg  r<Md  tot  twenty 
years  from  March  1,  1870.  In  this  condition 
of  the  nlTnirs  of  these  companies.a  contract  was 
made  between  them  all  except  the  Concord 
Company,  the  object  of  whidi  was  to  secure 
an  increased  traffic  over  all  these  roads  by  ob- 
taining control  of  the  Northern  Trwsportation 
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Company  of  Ohio,  which  was  also  a  party  to 
the  contract,  and  which  was  engaged  in  steam- 
boat transportation  on  the  western  lakes,  One 
of  the  items  of  this  agreement  was  Uiat  the 
Ogdensburg  Company  should  advance  a  sum 
not  exceediing  $CUO,000  to  secure  this  control, 
which  it  did,  and  the  only  question  on  the  pres- 
ent appeal  is,  whether  by  virtue  of  tlie  contract 
the  several  railroad  companies  whidi  were  par- 
ties to  it,  were  bound  to  repay  to  the  appellant 
this  money  at  all  events,  or  were  only  botmd 
to  pay  out  of  receipts  from  the  traffic  which 
came  to  them  severally  from  this  transportation 
company  over  the  Oguenstmrg  road.  This  re- 
quires a  careful  examination  of  tbe  contract, 
and  a  consideration  d  the  drcumstnnccs  un- 
der which  It  was  made.  Tbe  agreement  is  as 
follows: 

"Articles  of  ogreement  between  the  Northern 
Transiwrtation  Company  of  Ohio,  a  corpora- 
tion established  under  the  laws  of  Ohio,  partv 
of  the  first  part;  J.  Grcgoiy  Smith,  of  Sl  Al- 
bans, Vermont,  and  George  Stark,  of  Nashua. 
New  Hampshire,  parties  of  tbe  second  part ; 
and  the  trustees  and  managers  of  the  Vermont 
Central  and  Vermont  and  Canada  Railroad  Com- 
pjinies,  the  Northern  Railroad  of  New  Hamp- 
shire (the  Concord  Riilroad  Corporation  of 
New  Ilamnshiic,  provided  they  execute  this 
agreement),  the  Nashia  and  Lowell  Ratlri^id 
Corporation  of  New  Hampshire  and  Massacliu- 
setts,  and  the  Boston  and  Lowell  Railroad  Cor- 
poration of  Massachusetts,  parties  of  the  tliinl 
part;  and  the  Ogdcnsburgand  Lake  Cluunpluin 
RiulFoad  Company,  the  party  of  the  fourth 
part. 

Whereas,  the  alwve  named  railroad  compa- 
nies nnd  trustees  and  maougurs  which  have  I)c- 
come  parties  to  agn»mciit8  hereto  annexed,  [3141 
bearing   date    the  24th  dnv  of  Fcbrunr>', 
A.  D.  1870,  and  whose  tmcKs  form  a  lar^ 
part  of  tlie  connecting  line  between  Boston  m 
^fassachusctts,  and  O^denshurg  In  New  York, 
depend  largely  for  their  business  upon  the  regu- 
lar transportation  by  steamers  of  freight  and 
p:is<icngers  between  said  Ogdensburg  and  the 
western  cities  and  towns  upon  the  Great  T^kes; 
and  whereas,  the  party  of  the  first  purt  was 
chartered  to  carry  on  the  business  of  such  trans- 
portation, but  by  reason  of  financial  embarrass- 
ments is  unable  to  carry  it  on  efficiently  and  it 
is  feared  that  its  steamers  may  be  taken  from 
this  Hue;  and  whereas,  tbe  parties  of  the  third 
part  and  the  party  of  tbe  fourth  part  believe 
It  to  be  for  Iheir  and  the  public  interest  to  ad- 
vance or  lend  to  the  parties  of  the  second  part 
some  portion  of  the  ^ss  receipts  for  the  trana- 
portationof  freight  and  pai^ngers  to  be  brought 
to  and  from  their  line  by  the  steamers  of  the 
party  of  the  first  part,  in  order  tosec  uc  the 
most  regular,  efficient  and  permanent  service 
by  steamers  between  Ogdensburg  and  said 
western  cities  and  towns  for  the  term  of  nine- 
teen years  from  the  firat  day  of  March,  A.  D. 
1871;  and  whereas,  thepartiesof  theaecond  part 
have  agreed  to  use  all  sums  advanced  orient  to 
them  to  secure  tbe  ownership  or  the  control  of 
Uio  utock  of  said  party  of  the  first  part,and  other- 
wise u)  secure  the  most  efficient  management 
of  its  business  to  carry  out  the  purposes  of  this 
agreement  and  for  no  other  puiposes.  and  to 
hold  i:dl  said  stock  which  they  may  hold  or 
control,  and  all  other  property  or  rights  whldi 
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ther  msT  purchase  or  otherwise  acquire  with 
aala  funds,  except  debts  due  from  said  party  of 
the  first  jHirt,  In  trust  to  secure  the  re[Ktymeiit 
of  all  sums  which  xasj  be  so  advanced  or  lent 
as  aforesaid,  with  Intezeit  ai  hereinafter  pro- 
rided; 

Now,  therefore,  in  consideration  of  the  prem- 
ises, it  is  covenanted  and  agreed  between  said 
parties  as  follows : 

ArUdg  Firtt.  That  the  party  of  the  first  part 
■hall,  during  said  term,  continue  to  bold  and 
own  as  many  and  as  serviceable  steamers  aa 
It  now  has,  and  will  keep  them  properly 
equipped,  seaworthy  and  in  j^ood  runniug 
order,  and  will  make  such  addition  to  the  num- 
ber of  sold  boats  as  the  business  shall  require, 
and  will  run  tliem  for  the  transportation  of 
5]  freight  and  passengers  between  said  Ogdeus- 
bwg  and  said  western  cities  and  towns,  at  such 
Ume  and  in  such  manner  and  at  such  rate  of 
^ght  and  faro  as  slmll  be  satisfactoir  to  the 
executive  committee  of  the  parties  of  the  third 
port  for  the  time  being,  or  if  there  Ik  no  such 
executive  committee,  or  there  is  any  legal  im- 
pediment to  their  action,  to  the  satisfaction  of 
the  presidents,  for  the  time  being,  of  tlie  third 
and  fourth  pnrlics  or  a  majority  of  them.  And 
that  the  party  of  the  first  part  will  keep  all  other 
property  owned  by  it  in  good  repair  and  in 
aerviceable  condition ;  and  that  so  far  as  may  be 

fracticablc  during  said  term,  it  will  send  all 
reiglit  and  passengers  for  points  east  of  Og- 
densbure  over  the  Imes  of  the  roads  of  the  par- 
ties of  the  tiiird  and  fourth  parts. 

A  schedule  of  said  steamers  and  other  prop- 
erty is  hereto  annexed. 

ArtkU  Second.  That  the  parties  of  the  third 
part  wilt,  during  said  term,  semi-annually  re- 
serve out  of  the  gross  receipts,  either  upon  said 
line  or  ujion  any  road  nov  leased  or  operated,  or 
which  may  hereafter  iw  leased  or  operated  by 
the  parties  of  the  third  part,  or  either  of  Uicm, 
for  the  transportation  of  freight  and  passengers 
Inought  to  said  line  at  Ogdctisbiirg  by  the 
steamers  of  tlie  party  of  the  first  part,  the  sum 
of  1150,000,  or  so  much  thereof  as  shall  tx  ad- 
equate for  the  purposes  herein  set  forth,  and  pay 
over  tiie  same  to  uie  parties  of  the  second  part 
to  be  used  for  the  purpose  of  securin,£^  regular, 
efficient  and  adequate  service  to  and  from  said 
Ogdensburg  as  aforesaid,  and  the  party  of  the 
fourth  port  will,  in  case  it  shall  h&  necessary  to 
aectire  the  regular  and  efficient  running  of  said 
steamers  to  and  from  s^d  Ogdensburg,  when 
called  upon  by  parties  of  the  second  part,  ad- 
vance, from  time  to  time,  sums  not  in  all  ex- 
ceeding 1600,000,  to  be  used  by  said  parties  of 
the  second  part  for  the  same  purposes  as  said 
semi-annual  payments,  and  to  i)e  prottanto  in 
Hen  thereof,  ana  to  be  repaid  out  of  said  semi- 
annual reservation,  as  hereinafter  provided,  it 
being  understood  and  agreed  that  each  of  said 
parties  of  the  third  part  shall  only  be  liable  to 
^  reserve  and  advance  or  pay  to  the  parlies  of  the 
second  part  or  to  the  pwty  of  the  fourth  part, 
as  the  case  maybe,  its  share  of  such  reservation, 
advance  or  payment,  to  be  ascertained  by  the 
pnntortlon  which  said  gross  receipts  of  each  of 
said  partiea  bear  to  the  entire  amount  of  said 
gross  reoeipta  between  Ogdensburg  and  points 
eastward,  upon  the  roads  owned,  leased  or  op- 
erated by  any  of  aald  third  parties. 

ArtieU  IMrd.  That  the  partiea  of  the  second 
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part  shall  bold  all  stock  and  rights  to  control 

stock  of  the  party  of  the  first  p^  which  tbev 
now  have  or  shall  purchase  or  acquire,  and  all 
other  pro|}erty  or  nghts  tliat  may  be  purchased 
or  otherwise  acquired  under  this  agreement,  ex- 
cept debts  due  from  the  party  of  the  first  part 
as  aforesaid,  in  trust,  to  secure  the  repayment 
of  all  sums  which  the  parties  of  the  Uiird  and 
fourth  parts,  «tber  or  any  of  them,  lend  or  ad* 
vance  under  this  agreement,  ud  interest 
thereon  at  the  rate  of  ten  per  cent  per  annum, 
payable  semi  annually,  and  shall  apply  all  div- 
idends which  they  shall  receive  on  said  stock 
and  income  from  other  property  to  repay  the 
same,  and  in  case  said  sums  ^all  not  all  have 
t)een  repaid  with  interest  as  alForesaid,  on  or 
before  the  expiration  of  said  term,  or  at  any 
time.  In  cose  of  failure  of  the  third  parties  or 
either  of  them,  to  perform  the  stinulaiioiis  of 
this  agreement,  then  said  parties  of  the  second 
part  shall,  iu  case  the  parties  hereto  of  the  third 
and  fourth  parts  shall  not  otherwise  agree,  sell 
said  stock  and  other  property  at  public  auction 
in  said  Ogdensburg.  after  advertisiog  the  same 
for  at  least  thir^  days  In  some  newspaper  pub- 
lislied  in  said  O^ensburg,  and  a  newsp^wr 
publishedin  said  Boston,  and  divide  the  net  pro- 
ceeds among  the  parties  entitled  thereto,  but  any 
change  may,  at  any  time  aad  from  time  to  time, 
be  mode  in  said  trust  funds  by  sale,  purctiasc  or 
otherwise  by  said  parties  of  the  second  part, 
with  the  written  consent  of  the  presidents  for 
the  time  being  of  the  parties  of  the  third  and 
fourth  parts. 

That,  while  the  parties  of  the  third  part  con- 
tinue to  pay  the  semi-annual  interest  to  the 
party  of  the  fourth  part,  and  the  semi-nnnuat 

Eayments  to  the  trustees  of  the  sinking  fund  as 
(jrein  provided,  the  parties  of  tlie  second  part 
shall  pay  any  divideud^:  or  income  which  they 
may  receive,  to  the  parties  of  the  third  part; 
but  in  case  of  anv  default  on  the  part  of  the 
parties  of  the  thirtl  part  said  dividends  and  in-  [31^^ 
come  shall  be  inid  aircclly  to  "aid  Ogdensburg 
and  Lake  Chnmplain  Railroad  Company  and  to 
said  trustees  of  sold  sinking  fund  in  proportion 
to  the  amoimt  of  the  semi-annual  paymcnis  to 
tliem  herein  provided  and  to  be  received  by 
them  pro  tanto  in  place  of  said  semi-annuiu 
payments. 

Article  FourUi.  That,  in  case  of  vacancy  in 
tlie  number  of  the  parties  of  the  second  imrt  or 
their  successors,  \y  death,  resignation  or  other- 
wise, the  party  of  the  second  part  or  his  suc- 
cessors continuing  in  the  trust  may  fill  the  va- 
cancy, subject,  however,  to  the  approval  of  the 
parties  of  tJie  third  and  fourth  parts,  and  that 
the  parties  of  the  second  part  or  their  successors 
are  to  assume  no  personal  lialrility  to  rejinv  th? 
money  advanced  by  the  parties  of  the  thiril  and 
fourth  parts,  but  to  apply  the  same  iiccordin.^ 
to  the  termsof  this  agreement,  and  to  hold^id 
stock,  rights  and  other  property  in  trdSt  and 
apply  the  same  and  the  uividenos  thereon  and 
income  thereof  as  aforesaid. 

Article  Fifth.  That  in  case  the  party  of  tha 
fourth  part  shall  advance  any  sum  or  sums 
amonntiog  to  |000,000,  or  any  part  thereof,  un- 
der this  agreement,  then  the  parties  nf  the  third 
part  are  to  pajr  to  the  party  of  the  fourth  part 
80  much  of  Baid  semi-annual  pftyinents  reserved 
from  gross  receipts  as  aforesaid  as  will  pay  the 
aemi-annual  Interest  on  said  sum  or  mnu  so  ad- 
Digitized  by 


BUFBBMB  OOCBT  OT  TBB  UintSD  STATES, 


Oct.  Tekm, 


vanced  by  the  party  of  the  fourth  part  at  the 
rate  of  eight  per  cent  per  annum,  and  shall  pay 
to  tbepcrsons  who  may  for  the  time  being  hold 
the  offices  of  presidcn  t  and  treasurer  of  the  Bos- 
ton and  Lowell  Railroad  Corpwatlon,  and  of 
the  Ogdensburg  and  Lake  Champlnin  Raikoad 
Company,  as  tniBtc>e£,such  sums  semi-annually 
as  tvul,  m  the  judgment  from  time  to  time  of 
said  two  presidents  and  trensurcrs  for  the  time 
being,  when  invested  as  a  sinking  fund,  pny  all 
txccss  of  the  advances  of  the  parly  of  the 
fourth  ywrt  over  ^500,000  witliin  two  ycnre 
from  the  date  hereof,  end  tiie  rcmiiinder  of  tlie 
principal  of  said  advances  on  or  before  the  cx- 
piraifoii  of  RHid  term  of  nineteen  years,  and  also 
6ucb  further  sum  sc>mi-i)ininally  as  will,  when 
invested  as  a  sinking  fund,  in  the  juil^cnt  of 

[3181  said  two  presidents  and  Uensurers  as  aiorcf^aid, 
purchnsc  the  existing  mortga^  bonds  of  the 
party  of  the  first  part,  aniounLmg  to  $400,000, 
within  ten  years  from  the  date  hereof,  which 
bonds  BO  purchased  shall  be  held  by  said  trust- 
ees of  the  sinking  fund  for  the  security  of  the 
parties  hereto,  as  If  held  under  article  seventh 
of  this  ngreement;  and  that  said  semt-onnual 
payments  arc  to  be  made  to  the  portv  of  the 
fourth  part  and  to  said  trusters  of  said  sinking 
fund  in  place  of  advances  to  the  same  amounts 
to  the  parties  of  the  second  part,  as  licrcinhcfore 
provided,  and  are  to  be  ultimately  repaid  to  the 
panics  01  the  third  part  out  of  the  dividends, 
income  and  securities,  purchased  or  otherwise 
acquired  hy  the  parlies  of  the  second  pnrt,  as 
herein  provided,  wliethcr  the  !^me  shall  be  held 
by  them  or  transferred  to  the  trustees  of  said 
sinking  fund.  In  no  case  shall  payments  to  a 
sinking  fund  be  less  thnii  amounts  which  in- 
vested at  six  per  cent  per  annum  will  produce 
the  sum  to  be  paid  out  of  such  sinking  fund. 

Artidi  Sirth.  That  if  at  the  end  of  said  term 
the  sums  advanced  to  the  parties  of  Uie  second 
part  under  this  a.i^Ttremcul  Mioll  not  have  been 
repaid  to  the  ^isirtitrs  of  the  third  part,  with  in- 
terest, as  herrmlwfore  provided,  from  the  divi- 
dends of  tlte  stock  of  the  party  of  the  first  part 
or  otherwise,  the  party  of  the  fourth  part  shall 
have  the  riglit,  for  six  montlis  after  the  expira- 
tion of  said  term,  to  purchase  at  the  actual  cost 
thereof  from  the  parties  of  the  tlilrd  part  one 
hundred  and  twenty-four  hundred  and  fourth 
parts  of  the  clnini  for  said  advances,  and  in  any 
event  shall  havea  like  pro]K>rtionate  interest  on 
tlic  same  terms  imder  any  new  arrangement 
which  may  be  made,  and  a  like  proportionate 
inicnist  in  the  securities  for  said  claim,  or  la 
Bccurilif's,  properly,  or  rights  acquired  under 
this  averment,  on  paying  a  like  proportion  of 
the  cost  thereof. 

Ai-fiik  tkffitth.  That  it  shall  be  the  duty  of 
the  parties  of  the  second  iwrt,  if  practicable,  to 
procure  an  extcntiion  of  the  time  of  payment  of 
tlic  mortgage  bonds  of  the  party  of  the  first 
part,  whicli  sliiill  not  have  been  purchased  for 
the  sinking  fund  for  five  years  from  the  date  of 
maturity;  but  if  it  shall  be  neiStsntry,  in  order 
tosectirethe  nmning  ofsaid  steamers  as  afore- 
said, for  the  parties  of  the  second  part  to  use 

[319]  any  of  the  funds  advanced  to  them  as  aforesaid 
to  purclmse  or  otherwise  acquire  any  debts  due 
from  said  |uiriy  of  the  first  part,  whether  secured 
by  mortimffe  or  not,  snid  parties  of  the  second 

Siirt  sliall  nirtliwith  assign  and  transfer  all  said 
cbts  and  all  evidences  thereof  and  all  securities 
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therefor  to  the  persons  who  may  for  the  time- 
being  be  trustees  ofsaid  sinking  fund  to  be  held 
by  them  in  trust;  first,  to  secure  the  rcpiiymeut 
of  all  advances  or  loans  made  under  this  agree- 
ment by  the  party  of  the  fourth  pan,  and  after 
the  full  payment  of  said  advances  or  loans  with 
interest  as  aforesaid  to  the  party  of  the  fourth 
part,  to  secure  the  repayment  of  all  sums  paid, 
advanced  or  lent  under"  this  agreement  bv  the 
parties  of  the  third  part,  with  "^interest  as  afore- 
said, and  that  as  long  as  the  semi-annual  pay- 
ments of  interest  sbalfhe  duly  made  by  the  par- 
tics  of  the  third  i»rt  to  the  party  of  the  fourth 
part,  and  the  semi-annual  pavmenttothc  sink- 
ing fund,  as  provided  in  the  fifth  article  of  this 
agreement,  said  trustees  may  extend,  by  renew- 
als or  otherwise,  the  payment  of  hoth  the  prin- 
cipal and  interest  of  said  debts  of  said  party  of 
the  first  part  at  their  discMion  for  a  period  not 
exceeding  ten  years  from  the  date  thereof;  but 
in  case  of  default  by  the  parties  of  the  third 
part,  to  make  said  payments  of  inlirrest  and  to 
the  sinking  fund,  as  provided  in  urti<'le  fifth, 
said  trustees  of  said  sinking  fund  shall  forth- 
with, if  requested  In  writing'  by  the  party  of 
the  fourth  part,  proceed  to  collect  saiil  debts, 
and  out  of  the  sums  collected  pay  from  time  to 
time  said  semi-annual  Interest  as  provided  in 
article  fifth,  to  the  party  of  the  fonrtli  part, 
and  hold  the  balance,  if  any.  on  a  j;nrt  of  Niid 
sinking  fund;  and  that  nit  of  Siiid  sinking  fund 
shall  finally,  at  the  end  of  said  term,  Ih'  a|>pli(.'d 
to  pay  ail  advances  made  by  the  parly  of  the 
fourth  part;  and  if  any  bnlance  shall  R'main. 
the  same  shall  be  divided  among  the  jxirtics 
of  the  third  nart  in  such  pru{>oitions  as  they 
slinll  be  entitled  to;  and  if  said  sinking  fmiH 
shall  prove  insufficient,  the  parties  of  the  tbinl 
part  shall  make  up  the  deficicncv  out  of  gross 
receipts  from  said  busincss  brought  by  steamers 
as  aforesaid. 

ArtieU  Eiahth.  That  the  parties  of  the  third 
part,  in  order  to  secure  the  payment,  to  the 
party  of  the  fourth  part  ond  to  the  trustees  of 
the  sinking  fund,  of  the  amount  agreed  upon,  rooni 
semi-annunlly  as  hereinbefore  provided,  will  *■ 
deposit  with  the  manager  of  the  Boston  and 
Lowell  Railroad  Corporation  at  Boston,  or  the 
person  for  the  time  bcin?  performing  the  duties 
now  performed  by  said  manager,  oefore  the 
last  day  of  June  and  the  last  day  of  December 
of  each  year  of  said  term,  trom  funds  in  their 
hands  received  from  freights  and  passencci? 
brought  to  or  carried  from  ihe  line  aforesaid  by 
tine  iMrty  of  the  first  part,  the  amount  of  the 
semi-annual  payments  to  be  made  to  the  party 
of  tlie  fourth  part  and  to  the  trustees  of  said  sink- 
ing fund ;  and  the  party  of  the  fourth  part  and 
siud  tnist^es  are  hereby  authorized  to  draw  the 
same,  on  the  first  days  of  each  of  the  following 
months,  on  the  manager  or  other  person  as 
aforesaid,  who  is  hereby  authorized  to  and  It  is 
hereby  agreed  shall  msKc  the  iwjments  in  this 
article  provided  for  out  of  sums  so  deposited ; 
or  in  case  of  fsilure  to  make  such  deposits  out 
of  and  to  the  extent  of  any  funds  in  the  hands 
of  said  Boston  and  Lowell  Railroad  Corpora- 
tion, collected  in  behalf  of  each  of  the  parties 
of  the  third  part  from  joint  freight  and  pass'_-n- 
gers  brought  to  and  from  the  steamers  oC  the 
party  of  tlio  first  part. 

Article  A'inOi.  The  tnistees  of  said  dnkiug 
fund  shall  invest  the  same,  so  far  as  shall  U 
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found  to  be  reasonablf  practicable^^  mort- 

r;e  bonds  ot  the  party  of  the  first  part,  and 
Uie  bonds  of  the  part^  ot  the  fourth  part 
which  shall  beissued  after  thedate  hereof  .which 
lost  meDtioned  hoods,  when  so  purchased,  shall 
be  canceled  by  said  trustees  of  said  sinking 
fund,  and  when  so  canceled  be  dellTered  to  the 
party  of  the  fourth  part,  and  the  party  of  the 
fourth  part  shall  give  a  receipt  for  the  amount 
of  the  bonds  bo  canceled,  and  said  receipt,  filed 
wiUi  the  trustees  of  said  sinkiog  fund,  shall 
represent  said  sinking  fund  to  the  amount  of 
the  said  canceled  bonds ;  and  if  any  other 
investment  of  said  sinking  fund  shall  be 
made  by  said  trustees,  special  regard  sliall  be 
had  to  the  absolute  safety  of  such  investment. 

The  compensation  of  said  trustees  shall  be 
fixed  and  p:iid  by  the  parties  of  the  third  part, 
and  said  trustees  shall  anoually  make  a  writ- 
ten or  printed  report  of  their  investments  and 
doings  to  the  poruraof  the  third  part  and  party 
[321]  of  the  fourth  part,  and  such  furuier  special  re- 
ports of  said  investments  and  dobgs  as  said 
parties  of  the  third  part  and  party  of  the  fourth 
part  or  either  of  them  may  require. 

In  witness  whereof,  the  snid  coTporations, 
parties  to  this  agreement,  have  respectively 
caused  their  corporate  seals  to  he  hereto  affixed, 
and  Uieir  corporate  presents  to  be  signed. 

Si^ed,  executed  and  delivered  by  their  re- 
spective presidents  hereunto  duly  authorized, 
and  the  said  trustees  und  managers  of  the  Ver- 
mont Central  and  Vermont  and  Canada  Rail- 
road Companies,  and  the  snid  J.  Gregory  Smith 
and  George  Stark  have  hereunto  set  their  bands 
and  seals  at  Boston,  in  the  Commonwealth  of 
Hassachusctts,  this  24th  day  of  February,  A.  D. 
1871." 

The  Ogdensburg  road  advanced  the  9600,000, 
and  it  was  used  for  the  purpose  mentioned  in 
tiie  agreement  The  transpbrtatioi^  company 
became  bankrupt  in  the  year  1874,  the  business 
was  broken  up  and  has  never  been  resumed 
under  the  contract. 

A  part  of  the  monOT  advanced  hy  the  Ogdens- 
burg Company  has  been  paid  to  It  It  made 
settlements  with  some  of  the  companies  or  their 
trustees,  in  regard  to  its  claim,  and  it  brought 
this  suit  against  the  Nashua  and  Lowell  Com- 
pany for  what  it  alleges  to  be  its  proportion  of 
the  sum  unpaid. 

It  is  not  asserted  by  the  plaintiff  that  the 
parties  who  are  described  in  the  agreement  as 
the  parties  of  the  third  part  are  jointly  liable 
for  this  deficient^.  If  so,  no  suit  could  be 
maintained  against  the  defendant  her©  without 
joining  the  otliers. 

It  is  not  asserted  that  there  are  any  words  of 
express  promise  to  pay  by  either  of  those  com- 
panies the  whole  or  any  definite  part  of  this 
$600,000.  The  argument  of  counsel  is,  that 
there  arises  an  implied  promise  out  of  the  nat- 
ure of  the  trannuction.  We  have  looked  in 
vain  for  anything  in  the  Inn^age  of  the  agree- 
ment which  requires  or  justifies  such  an  impli- 
cation. 

If  there  *werc  in  the  agreement  any  words 
which  showed  that  the  party  of  the  third  part 
had  borrowed  tliis  money  from  the  party  of 
the  fourth  part,  or  tlmt  tbe  tatter  bad  loaned  it 
to  the  former,  the  argument  would  be  of  wcii^ht . 
But  the  language  of  iiiiicle  sccoi:d,  which  re- 
[3221  lates  to  this  part  of  the  transactioD,  Is  tliat  "The 
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party  of  the  fourth  part  will,  in  case  Itshall  be 
necessary  to  secure  the  regular  and  efficient 
running  of  said  steamers  to  and  from  Ogdens- 
burg, when  called  on  by  the  parties  of  the  aee- 
cmdpart,  advance,  from  time  to  time,  sums  not 
exceeding  in  all  $600,000,  to  be  used  by  said 
parties  of  the  aecondpart  for  the  same  purposes 
as  said  semi-annual  payments,  and  to  be  pro 
tanto  in  lieu  thereof,  and  to  be  repaid  out  of 
said  semi-annual  reservations  as  herednafter 
prescribed,  it  being  understood  and  agreed  that 
each  of  said  parties  of  the  third  part  shall  only 
be  liable  to  reserve  and  advance  or  pay  to  the 
parties  of  the  second  part  or  to  Uie  party  of  the 
fourth  part,  as  tbe  case  may  be,  its  share  of 
Buch  reservation,  advance  or  payment  to  be 
ascertained  by  the  proportion  which  said  gross 
receipts  of  each  of  said  parties  bear  to  the  en- 
tire amoimt  of  said  gross  receipts  between  Og- 
densbura;  and  points  eastward,  upon  roacb 
owned,  leased  or  operated  by  any  of  said  third 
parties." 

It  is  to  be  observed,  in  the  first  place,  that 
the  transaction  is  here  called  an  adtanai  and 
not  a  loan,  and  second,  that  the  advance  is 
made  to  the  party  of  the  Komd  part  and  not  to 
the  party  of  the  tliird  part. 

This  party  of  the  second  part  was  J.  Oregory 
Smith  and  George  Stark,  who  were  made  trua^ 
ecs  to  receive  tlm  money  and  see  to  lla  invest- 
ment in  securing  the  service  of  tbe  Transpor- 
tation Company  and  who  were  to  receive  and 
refund  to  the  Ogdensburg  Company,  for  this 
advance,  a  certain  proportion  of  the  gtpss  re- 
ceipts of  the  raibx)ad  companies  constituting  the 
party  of  the  third  part,  which  was  relied  on  to 
repay  that  Company  in  full.  This  same  article, 
in  the  very  sentence  In  which  the  Ogdensburg 
Commny  agrees  to  advance  the  money  to  Smith 
and  Stark,  declares  that  each  of  the  parties  of 
tbe  third  party  shall  onlp  be  liable  to  reserve 
and  advance  or  pap  to  the  partus  of  the  sec- 
ond part  or  to  tlie  parties  of  the  fourth  part  its 
share  of  such  reservation  to  be  ascertained  by  , 
its  proportion  of  said  gross  recdpts.  It  (s  here 
also  said  that  this  advance  is  to  be  repaid  out 
of  said  semi-annual  reservation  as  hereinafter 
provided. 

We  thus  see.  In  this  single  article,  that  the 
money  is  to  be  advanced  to  the  trustees,  what  [323] 
use  is  to  be  made  of  it,  that  it  is  to  be  repaid 
out  of  afund  called  the  semi-annual  reservation 
to  be  ^terwards  provided,  and  that  neither  to 
the  trustees  nor  to  the  Ogdensburg  Company 
are  the  parties  comi)rising  the  third  party  to  be- 
come liable  beyond  its  share  of  this  reservation. 

This  reservation  is  described  in  the  sune  art- 
icle of  the  agreement  as  a  semi-annual  sum  not 
exceedhig  $150,000.  or  so  much  as  may  be  ad- 
equate for  the  purposes  herein  set  forth,  "  Out 
of  the  gross  receipts  either  upon  said  line  or 
upon  any  roads  now  leased  or  operated  by  the 
parties  of  the  third  part,  or  either  of  them,  for 
transportation  of  freight  and  pussengers  brought 
to  said  lino  at  Ogdensburg  by  the  steamers  of 
the  party  of  the  first  part." 

By  article  four,  these  trustees  are  required  to 
hold  all  the  stock  of  the  Transportation  Com- 
pany which  they  now  have  or  may  acquire  and 
uU  other  property  or  rights  which  Uiey  mayac* 
quire  under  this  agreement,  to  secure  the  r» 
payment  of  the  sums  advanced  by  the  Ogdena- 
burg  Company  and  by  the  parties  of  the  thM 
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part,  with  Interest  thereon  at  ten  per  cent  per 
annum.  Article  five  makes  a  further  prorislon 
for  payment,  out  of  this  reservation  from  the 
fross  recdpta,  of  the  semi-annual  interest  of 
this  advance  by  the  OgdensburK  Company,  and 
for  a  sinking  fund  to  pay  all  m  excess  of  the 
loan  over  $600,000,  within  two  yean,  and  the 
remainder  within  the  nineteen  years  the  con- 
tract had  to  run.  It  will  he  observed  that  this 
agreemoit  was  intended  to  expire  at  the  same 
time  that  the  lease  of  the  Ogd^burg  road  ex- 
pired. 

In  all  this  it  will  be  perceived  that,  while  the 
mode  of  the  repayment  of  the  advance  of 
$800,000  is  carefully  ai^d  repeatedly  stated,  and 
Uie  security  provided.  It  la  nowhere  hinted  that 
the  railroad  companies  of  the  third  part  are  to 
be  liable  for  it  if  these  sources  of  payment  fall. 
Indeed,  the  third  article  provides  for  security 
for  advances  which  they  may  make  in  the  same 
terms  that  it  provideB  for  the  party  of  the 
fourth  part,  which  is  the  OgdensburgCiompany; 
and  the  language  we  have  cited  from  article 
second,  that  each  of  the  parties  of  the  third  part 
is  liable  otUvm  this  account  tot  its  proporuon- 
[324]  ate  reeervanon  from  the  proceeds  oi  tmfBc  de- 
rived from  the  Ogdcnabuiv  road,  leaves  little 
room  for  further  doubt  that  these  resources 
were  alone  bound  for  the  repayment  of  this  ad- 
vance. 

The  learned  counsel  for  appellants  makes  n 
forcible  argument  against  this  view,  based  on 
the  assumption  that  the  Ocdensburg  Company 
had  no  interest  in  the  traffic  of  the  roads  em- 
braced in  this  agreement,  because,  its  road  be- 
ing leased  for  a  period  coincident  with  that  of 
this  contmct,  the  lessees  received  all  its  benefits 
and  the  company  none. 

It  must  be  confessed  that  If  the  Ogdensburg 
Company  had  no  other  interest  In  the  transac- 
tion than  to  secure  the  repayment  of  a  loan  of 
money  and  the  interest  on  it,  as  if  made  by  any 
other  capitalist,  the  suggestion  would  be  en- 
titled to  much  weight;  out  in  this  assumption 
counsel  is  in  error. 

The  preamble  recites  as  ooe  of  the  main  in- 
ducements to  making  the  agreement,  that  "  By 
reason  of  financial  embarrassments  the  trans- 
portation company  will  be  unable  to  continue 
Its  business  and  its  steamers  will  be  withdrawn; 
mi  whereas,  parties  of  the  third  part  and  the 
par^  <d  the  fourth  part  (the  Ogdensburg  Com- 
pany) beUeve  U  tobe  for  tfteir  interat  and  the 
public  interest  to  advance,"  etc.  The  Interest 
of  the  Ogdensburg  Company  is  here  clearly 
stated  as  ttie  cause  of  its  aavance  of  the  money, 
though  at  the  time  the  agreement  was  executed 
its  road  hod  already  been  leased  a  year,  and  the 
fact  of  the  lease  is  recited  in  the  afreemeat. 

ThoujB^  this  lease  was  for  a  flzedannual  rent, 
the  lessees  were  the  trustees  of  two  other  rail- 
road companies  which  were  Insolvent,  and  these 
trustees  could  only  rely  on  the  profits  or  re- 
ceipts arising  from  this  road  to  enable  them  to 
pay  the  rent  Indeed,  so  well  founded  was  the 
amtrehenslon  of  failure  of  rent  arising  from 
tnu  fact  that  in  a  few  weeks  after  tlie  with- 
drawal of  the  boats  of  the  Northern  Transpor- 
tation Company  the  lease  was  rescinded,  the 
road  restored  to  the  company,  and  the  trustees 
of  the  two  Vermont  milroad  companies  re- 
leased from  any  further  UabiU^  on  the  contract 
we  an  now  trying  to  construe.   It  is  leason- 


abl;  certain  that  the  Ogdensburg  KaHroad  Cor- 
poration had  a  deep  Interest  in  the  saoceas  of 
the  enterprise  inaugurated  by  this  contnct,  and  [8S5] 
probably  a  larger  interest  than  any  other  piuty 
to  the  agreement,  and  clearly  saw  that  it  must 
make  this  advance,  the  only  thing  it  did  in  the 
matter,  at  the  risk  of  the  success  of  the  advent- 
ure, with  such  security  for  obtaining  a  return 
out  of  the  proceeds  of  it  as  the  contract  gave. 

A  stipulation  of  the  parties  was  made  on  su^ 
mitting  the  case  to  the  court  below,  that,  It 
that  court  held  that  no  liability  under  the  con- 
tract attached  beyond  that  for  a  proportion  of 
the  gross  receipts,  there  wen  no  such  receipts 
in  defendant's  nands,  and  the  bill  should  be  ai»- 
missed  without  requiring  an  accounting. 

The  Circuit  Court  wruXrved  ffu  etmtraet  at 
lee  d9i  <to  deerw  ditmiMing  lito  MI  <i  then- 
fon  offimud. 

Mr.  Justice  Blatehlbrd  took  no  part  la  tbs 
decision  of  this  case. 
^raaaopr.  Test; 
James  B.  Ht^ennv,  OaA,  Sop.  Oonxt,  U.S. 


BATES  COUNTY,  MISSOURI,  Iff.  tnErr., 

e. 

VALENTINE  WINTERS  amd  JONATHAN 
H.  WINTERS. 

(See  B.  0.,  Reporter's  ed..  aes-830.> 

Mumdval  tubseripiion  to  railroad  stock — when 
eomplete—eoneolidation  of  raili'oad  companies 

— <ir«c<  of. 

L  An  actual  manual  subscription  on  the  books  of 
a  radrcNid  oompany  Is  not  Immpensablr  neeenarr 
to  bind  a  muntcipalilj  aa  a  subaorilnr  to  tiM  capitu 

stock. 

2.  It  the  boAr  or  asency  bavlnir  antborHar  to 
make  iuoh  a  siibsorlptloD  poaMS  an  ordinance  or 
resoluUoD  to  the  elTeot  tliai  It  does  thenibjy  In  the 
name  and  on  behalf  of  the  municipality,  autMCritw 
a  specUled  amount  of  stock,  and  presenis  a  copy  of 
that  ordinance  or  resolution  to  ttaeoompaoy  f  or  ao> 
oeptance  as  aaubsorlptton,  and  the  company  does  in 
fact  accept,  and  ooUfles  the  muntdpalify  or  Its 
proper  avent,  to  that  eet,  the  contract  of  sub> 
sorlptlon  IB  oomplete  and  Unds  the  parties  acocwd- 
lor  to  tt9  tdrais. 

8.  Where  a  rsJEroad  oompany  was  nrjanlMl 
DOdcr  the  ^netiil  ratlniad  law  at  Htvonrit  mfi 
subM-qiiciit  c(m»nLiaatioo  of  th«t  Doapuy  wm 
anuTbGT  orimntzeJ  under  tba  nmo  biv  does  not 
avoid  a  subeuFlptlon  naAs  to  ItB  atwk,  and  tlm 
bond^  In  piiymcntot  tTidlluMcrlptlonmiiybiB  prop- 
erlv  Hjellvt^rL-d  to  ttic  on  "oil  dated  oompanr. 
f.\o,  78]. 

Argued  Nm\  is,  JS,^.    Decided  JTw.  S^,  I8S4. 

Er  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Missouri. 
This  court,  at  the  October  Term,  1S77,  re- 
versed a  judgment  of  the  court  below  for  ttie 
defendants  in  error,  and  remanded  the  cause 
with  directions  to  proceed  with  a  new  trial.  By 
stipulation  of  parties  the  plaintiffs  then  filed,  in 
the  court  below,  an  amended  petiUon  embno- 
big  certain  new  causes  of  action. 

TrM  by  jury  having  been  waived,  the  oonrt 
found  forthe  plaintiffs,  and  rendered  judgment 
in  their  favor  for  $96,687.60,  with  costa. 
Whereupon,  the  defendant  sued  out  this  writ  of 
error. 

JfMrr*.  O.  O.  V«at»  JT.  B.  ShepleT.  J-  M. 
Qioter  and  John  W.  Bm,  tot  i^ainUff  in  error. 
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Ifetgn.  T.  K.  SUnker  and  tuSm  B.  Ben- 
deraon*  for  defendants  in  error, 

Mr.  Ck^fJuttiee  Waite  deliTered  the  opin- 
ion of  the  court: 

This  case  was  before  this  court  at  the  October 
Term,  1677,  and  is  reported  as  Bate»  Co.  v. 
Winten,  97  U.  S..  83  fXXIV.,  938].  It  came 
lip  then  on  a  special  finding  <n  facts,  and  the 
judgment  below  was  reversed  because  it  did  not 
appear  that  the  county  court  had  actually  sub- 
scribed to  the  capital  stock  of  the  Lexington, 
Ghilicothe  and  Qulf  Railroad  Company  before 
the  consolidation.  Instead,  however,  of  direct- 
ing a  judgment  to  be  eutered  in  favor  of  the 
County  on  those  findings,  as  would  have  been 
the  proper  practice  in  the  absence  of  any  show- 
ing to  the  contrary,  Sbrt  Seott  v.  Mekman 
[ante  686],  dedded  at  the  present  Term,  anew 
trial,  "  according  to  the  views  expressed  in  the 
opinion."  was  oracred.  We  must  presume  that 
this  was  done  for  sufficient  reasons.  In  the  find- 
ings then  presented,  the  order  of  the  county 
court  for  the  subscription,  and  the  appointment 
of  Betz  to  make  the  subscription  on  the  books 
of  the  company,  are  set  forth  substantially  as  in 
those  which  are  now  before  us.  The  same  is 
true  of  what  was  done  by  Betz,  at  the  meeting 
of  the  directors  of  the  company,  when  he  pre- 
sented the  copy  of  therecoru  of  the  proceedings 
of  the  county  court,  and  the  directors  refused 
to  allow  him  to  withdraw  his  papers.  His 
presence  at  the  Inter  meeting  was  also  stated,  as 
well  as  his  final  report  to  the  county  court,  and 
the  action  of  the  court  thereon.  The  ground  of 
the  reversal  is  apparent  from  Uie  following  ex- 
tract from  the  opinion  of  tiie  court,  p.  90  [934], 
which  was  delivered  by  Mr.  JusUeeuimt : 

'  'The  county  court  did  not  intend  their  action 
in  June,  1870,  to  be  final,  and  did  not  under- 
stand that  a  subscription  was  thereby  com- 
pleted. Their  vote  was  a  declaration  that  the 
power  to  subscribe  diould  be  exercised,  and  was 
an  aoUiority  to  their  agent  to  perfect  a  contract 
with  the  rauroad  company  on  the  conditions  set 
forth.  Noacceptnnce  was  made  by  the  railroad 
company,  no  notice  of  acceptance  was  given, 
nor  was  there  any  act  or  fact  which  a&onled  a 
pretext  for  saying  that  the  railroad  company 
was  bound  by  the  contract  of  subscription. 
While  it  refused  to  allow  the  agent  to  withdraw 
his  evidence  of  autliorlty,  it  s^  nothhig  sod 
did  nothing  to  indicate  that  the  minds  <n  the 
parties  had  met  upon  the  terms  of  a  subscrip- 
tion. Tbe  county  court  was  precise  and  partic- 
ular in  requiring  those  conditions  to  be  copied  in 
full  on  tbe  books  of  the  company,  as  the  condi- 
tions on  which  the  subscriptions  were  made  ; 
and  there  could  be  no  mutual  contract  until  the 
railroad  company  assented,  on  its  part,  to  those 
conditions." 

In  considering  what  was  necessary  to  com- 
pletfl  a  valid  sub»3iption,  cases  of  ifuoent  v. 
auperviaort.  19  Wall.,  241  [86  V.  S.,  XXH.. 
m,  and  Moultrie  Co.  v.  Bank,  92  U.  S.,  681 
fXXIII.,  681],  were  cited,  and  the  rule  upon 
that  subject  as  recognized  in  those  cases  was  in 
all  respects  approved.  That  rule  may  be  stated 
thus ;  an  actual  manual  subscripnon  on  the 
books  of  a  railroad  company  Is  not  indispensa- 
Uy  necessary  to  bind  a  munidpality  as  a  sub- 
•cnbo'to  the  cai^tal  stock.  U  tbe  body  or 
Agency  having  aothority  to  make  such  a  sub- 
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serlption  passes  an  ordinance  or  lesoIatloB  to 
the  effect  that  it  does  thereby,  in  the  name  and 
on  behalf  of  the  munlciiMlity,  subscribe  a  spec* 
ifled  amount  of  stock,  and  presents  a  copy  of 
that  ordinance  or  resolution  to  the  company  for 
acceptance  as  a  subscription,  and  the  company 
does,in  fact,  accept  and  notiSes  the  municip^- 
ity  or  its  proper  agent,  to  that  effect,  the  con- 
tnict  of  subscription  is  complete  and  binds  the 
parties  accoi-dine  to  Its  terms. 

From  the  findings  in  this  case  on  the  new 
trial,  it  appears  that  the  coiinty  court  passed  an 
order  "That  the  aum  of  $90,000  be,  and  the 
same  is  hereby  subscribed  to  the  capital  stock 
of  the  Lexineton,  Ghilicothe  and  Gulf  R.  R. 
Company  in  the  name  and  in  behalf  of  Mount 
Pleasant  Township  *  •  *  subject  to  and 
in  pursuance  of  all  the  terms,  restriotions, 
conditions  and  limitations  of  the  peUtioa  ox 
the  taxpayers  and  residents ; "  ana  it  at  the  [328] 
same  time  authorized  and  directed  Betz,  who 
was  the  agent  of  the  County  to  represent  its 
intercsta  in  the  company,  to  make  the  sub- 
scription on  the  stocK  books  of  the  company, 
and  in  making  the  subscription  to  have  copied 
In  full  the  orders  of  the  court  of  the  5th  of 
April,  1870,  as  the  conditions  on  which  the 
same  was  made.  As  was  very  properly  said 
when  the  case  was  hero  before,  tbis  onler 
"  was  not  intended  tobefinalaud  self-execut- 
ing." It  needed  an  acceptance  by  the  Com- 
pany to  make  it  complete  and  binding  as  a  sub- 
scription. On  the  new  trial,  such  an  accept- 
ance was  shown,  and  in  the  findings  then  made 
it  appears  tliat  Betz  was  present,  for  the  i>ur- 
poee  of  making  tlic  subscription,  at  a  meeting 
of  the  directors  of  the  company  on  the  17th  of 
June,  18T0;  that  he  presentea  to  the  boanl/or 
acceptance  a  copy  of  the  record  of  the  proceed- 
ings of  tbe  county  court  at  the  meeting  on  the 
5th  of  Apiil,  and  at  the  meeting  wbru  the  sub- 
scription was  ordered  and  he  was  directed  to 
make  it  on  the  books  of  the  otnnpany.  Upon 
the  presentation  of  these  orders  of  the  county 
court  they  were  read,  and,  after  the  rending, 
"Were  ordered  by  the  board  to  be  spreoil  up<in 
the  record  books  of  this  company  and.  on  ini>- 
tion,  the  subscriptions  made  ana  spcdticd  in 
the  •  *  *  orders  to  the  capital  stock  of 
the  Lexington,  Ghilicothe  and  Oulf  R.  R.  Co. 
wore  accepted  by  the  board  of  directors  of  the 
said  comiuny.'  At  tbe  same  time,  fay  (nder 
of  tiie  directors,  the  secretary  indorsed  m  the 
1»ck  of  the  papers  "Filed  and  accepted  June 
17, 18'n)."  It  is  dilBcult  to  see  what  more  was 
necessary  to  bind  the  parties.  Undoubtedly,  if 
there  had  been  at  that  time  any  book  prepared 
in  which  sutocrlptions  were  to  be  made,  Betz 
would  have  entered  the  subscription  of  tbe 
county  court  In  that  book  in  proper  form.  But 
what  he  did  was  la  Its  legal  effect  the  Mime. 
He  presented  the  action  ol  the  county  court  in 
respect  to  the  subscription  for  accept  ance.  That 
action  was  in  the  form  of  a  present  sulMcription 
upon  certain  conditions,  and  In  his  presence  it 
was,  when  presented,  formally  accepted  by  a 
resolution  of  tbe  directors  as  and  for  a  subecnp- 
tion  to  the  capital  stock  of  the  company.  Wa 
say  it  was  done  In  the  presence  of  the  agent. 
That  is  the  fair  Inference  from  the  record.  The 
finding  is  that  Betz  went  on  tbe  14th  of  June  [329] 
to  m^  the  mibscription.  The  meeting  of  tbe 
directon  ma  held  on  the  17th  of  that  month,and 
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the  minutee  show  that  he  PTesented  the  papers 
from  the  oonn^  court  at  that  meeting.  He  was 
alBo  appointed  at  that  time  to  act  as  the  agent 
of  the  company  In  obtaining  municipal  sub- 
ecriptions.  According  to  the  minutes,  ttte  or- 
ders of  Uie  county  court  were  read  on  their  piea- 
entation,  and  at  once,  on  motion,  acceptra  as 
a  subBcription  mada  It  also  appears  from  the 
findings  that  another  meeting  of  the  directors 
was  held  on  the  25th  of  August,  at  which  Betz 
was  present.  At  this  mceUng  the  minutes  of  the 
preceding  meeting,  which  was  presumably  that 
of  the  17th  of  June,  were  read  and  approved. 
Those  minutes  contained  at  leogth  the  orders 
of  the  county  court  which  had  been  presented 
^^^tz.  and  the  acceptance  thereof  hy  the 

If  the  minutes  of  the  board  are  correct,  and 
It  does  not  appear  that  any  attempt  was  made 
to  impeach  them,  "  the  minds  of  the  parties 
met"  on  the  17th  of  June,  and  the  County  sub- 
scribed (00,000  to  the  capital  stock  of  the  Lex- 
ington, Chilicothe  and  Gulf  Company,  before 
the  cousolidatioD,  on  certain  conditions,  and  the 
■ubscriplion  received  the  formal  acceptance  of 
the  company.  It  is  undoublcdty  true  that  Betz, 
as  well  as  Uie  Couutj,  supposea  that  an  actual 
subscription  on  the  boous  was  necessary,  and 
that  he  afterwards  went  to  the  office  of  the  com- 
pany to  make  it  and  wliile  there,  for  reasons 
satisfactory  to  hiniself,  concluded  not  to  do  so. 
All  these  facts,  save,  perhaps,  the  action  of 
the  directors  on  the  17ili  of  June,  he  reported 
to  the  county  court,  and  the  court  approved 
what  be  han  done;  but  supposing  something 
more  was  necessary  to  complete  the  subscrip- 
tion, another  nccnt  was  appointed  for  that  pur- 
pose, who  finally  made  a  formal  subsciiption  to 
the  stock  of  the  consolidated  company.  That, 
however,  did  not  avoid  the  subscription  which 
had  actually  been  made  before.  This  court  de- 
cided in  uartlimanv.  Bata  Co.,  93  U.  B..  569 
nCXIII.,  747]andifti?M  Co.  v.  WinUrt.mjyra, 
that  this  lost  subscription  was  invalid,  but  never 
until  the  last  trial  of  this  case  has  it  been  shown 
that  another  and  a  valid  subscription  had  been 
made  at  the  earlier  date  which  rendered  anoth- 
S80]  ^  unnecessary.  The  former  decisions  have  all 
been  upon  the  assumption  that  the  last  was  the 
only  subscription  ever  made,  and  as  it  was 
made  to  the  consolidated  company,  when  the 
Tote  only  authorized  a  subscription  to  the  Lex- 
ington, Chilicothe  and  Oulf  Company,  it  was 
held  to  be  Inoperative  and  not  binding  on  the 
township  for  which  the  court  was  acting  as 
agent. 

As  Betz,  the  agent  of  the  county  court,  was 
present  at  the  meeting  when  the  subscription 
was  made  and  accepted,  no  other  notice  of  the 
acceptance  of  the  subscription  was  necessary. 
He  waa  present  as  the  agent  of  the  county  court, 
and  notice  to  him  was  notice  to  the  court.  The 
case  stands  in  this  particular  precisely  as  It 
would  if  Betz  had  in  form  subscribed  to  the 
stock  on  the  books  of  the  company,  and  in 
making  such  subscription  bad  copied  in  full, 
as  he  waa  instructed  to  do,  the  orders  of  the 
county  court  The  acceptance  of  such  a  sub- 
scription from  him  by  the  company  would 
certainly  be  enough.  No  further  notice  of  ac- 
ceptance was  required.  As  Betz  was  authorized 
to  make  the  subscription,  he  was  authorized  to 
receive  notice  of  its  acceptance.   What  was  in 
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fata  done  amounted  in  law  to  the  making  of  a 
.  vaUd  aubscription  by  him  for  the  county  court 
its  acceptance  in  his  presence  by  the  com- 

As  the  Lexin^n,  Chilicothe  and  Gulf  Com- 
pany waa  organized  under  the  general  railroad 
Jaw  of  Missouri,  which  authonzed  consolida- 
tions, the  subsequent  consolidation  of  that  com- 
pany with  another  organized  under  the  same 
law  did  not  avoid  the  subscription  which  was 
made  to  its  stock  on  the  17th  tn  June,  and  the 
bonds  in  payment  of  the  subscripiira  were 
properly  delivered  to  the  consolidatea  company. 
That  has  been  many  times  decided.  Acw  //«/■ 
fal^  V.  Iron  Co.,  105  U.  8.,  76  [XXVI.,  1025], 
nnd  the  cases  there  cited. 
The  judgment  is  affirm^ 

^^ueoopy.  Test: 

Jamei  H.  UcKenncQT,  Clerk,  Sup.  Court,  U.  B, 
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EAST  TENNESSEE,  VIRGINIA  &  GEOR- 
G  lA  RAILROAD  COMPANY,  Plff.  in  Bit.  „ 
«. 

SOUTHERN  TELEGRAPH  COMPANY. 

(See  S.  C,  BeporteriB  ed.,  aoS-811.) 

J'u  MMion  a*  to  amount— atatutarjf  remedjf — 
power  qf  U.  8.  Court  over  cau$e  removed. 

1,  On  an  appeal  hy  a  land  owner.  In  a  prooocdlns 
to  nscertaln  tne  amount  of  oompcnsatton  to  be  (lalo 
tn  htm  tor  tfae  appropriation  of  bis  land  to  the  ums 
of  a.  t^legrapli  company,  the  value  uf  the  matter  Id 
<|{siiiite  In  tulB  court  la  the  difference  between  the 
ancuat  of  cnmpenHition  claimed  by  btm  and  the 
amoimt  Bssceeeu  by  the  Jury. 

E,  Where  a  remedy  Is  statutory  only,  every  court 
which  takes  Jurisdiction  for  Its  eaforcemnnt  Mllm- 
Itet]  In  ita  powers  the  statute  under  wbfch  alone 
It  ciLQ  act. 

3.  A  court  of  the  United  States,  on  the  removal  to 
it  of  such  a  proceeding  from  a  state  court,  \r  clothrd 
with  no  greater  power  in  the  premises  thnn  the 
court  of  ttie  State  would  have  poeeeeaud  If  Its  Jurts- 
dioam  bad  bean  preserved. 

[No.  1086.] 

SuhmittedNot.  10, 188k.  BecidedNot.  *A,  lS8i. 

N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Alabama. 
Oa  motion,  1,  to  dismiss,  or,  if  that  is  over- 
rulril,  2,  to  modify  tvpersede/Jt. 

The  history  and  facts  of  the  case  appear  hi 
Ite  opinion  of  the  court 

M'vra.  W.  A.  Onnter  and  H.  C.  Sample, 
for  defendant  in  error,  in  support  of  mottons. 

Mr.  Gaylord  B.  Clark,  for  plaintiff  In  a- 
ror,  contra. 

^fr.  C7ii^  Justice  Waite  delivered  the  opin* 
ion  of  the  court: 

Sections  19S0,  1931,  1932  of  the  Code  of  Ala- 
bama dve  telegraph  companies  incorporated  Iqr 
other  States  a  "  Right  of  way  over  the  lands, 
franf^hises  and  easements  of  other  persons  and 
cortoraiions,  and  the  right  to  erect  poles  and  to 
ptiiJtlish  ofBces,  upon  making  just  compensa- 
tif'ii.  as  now  provided  by  law.  Sections  8580 
to  3000,  inclusive,  prescribe  the  mode  In  which 
such  a  company  may  appropriate  private  prop* 
eri^  withbi  the  State  for  its  uses.  Application 
must  be  made  therefor  by  petition  to  the  Pro- 
hate  Court  or  to  ths  Circuit  Court  of  the  pro^ 
CDOfity,  both  of  which  courts  are  invested  witk 
jtnjMBction  for  that  purpose.  The  proccedmgi 
^  118  U.&. 
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Id  the  court  after  the  filiog  of  the  petition  are 
So  be  »n  rem,  and  mtist  "  Conform  as  nearlv  as 
may  be,  except  as  herein  otherwise  provided, 
to  tbe  ptoceedinn  in  in  the  admiralty 
oonrts,  and  be  conducted  accordlnz  to  the  rules 
<tf  such  courts  BO  for  as  practicable.  Sec.  8681. 
Provision  is  then  made  for  notice  of  tbe  filing 
of  the  petition  to  the  owner  of  the  property, 
KG.  8588,  and  for  the  impaneling  of  a  jury, 
"Who,  under  the  direction  of  the  judge,  shall 
well  inquire  and  true  assessment  make  of  the 
damages  and  compensation  which  the  owner 
*  *  *  shall  be  entitled  to  have  for  the  ap- 
propriation •  •  •  ;  and  the  assessment  of 
compensation  for  any  right  of  way  shall  be 
nude  irrespective  of  any  nenefit  from  any  Im- 
provement prop(»ed  br  the  petitioner."  Sec. 
8686.  "The  owner  *  •  •  may  intervene 
in  the  cause  for  his  interest  therein,  and  evi- 
dence may  be  offered  on  either  dde;  but  no  de- 
lay in  the  assessment  to  be  made  by  the  juiy 
■hall  be  caused  by  any  controversy  or  evidence 
In  respect  to  the  title  or  ownership  of  the  land, 
orof  any i»rt  thereof."  Sec.  8587.  "Thever- 
dict  *  •  *  shall  be  immediately  entered  In 

E roper  form  upon  the  minutes  of  the  court,  to 
e  kept  for  such  causes,  and  the  amount  there- 
of  for  each  parcel  shall  constitute  the  compen- 
sation to  be  paid  therefor,  as  hereinafter  direct- 
ed, before  the  appropriation  thereof  shall  be 
made  by  the  petitioner."  Sec.  8589.  It  is  spe- 
cify made  tbe  duty  of  the  court  to  speed  the 
cause.   Sec.  8590.    '*  An  appeal  to  correct  er- 
rors of  law  only  may  be  bad,  if  applied  for 
within  three  months  after  the  assessment,  to 
either  the  Circuit  Court  of  the  same  county  or 
the  Supreme  Court;  »  •  *  but  no  appeal 
shall,  during  tbe  pendency  of  it.  prevent  or 
hinder  tbe  petitioner  from  occupying  the  land 
involved  therein  and  proceedings  to  work  there- 
on; but  tbe  petitioner,  before  doing  so,  shall 
pay  into  Qie  court,  for  the  person  or  persons 
entitled  thereto,  the  amount  of  damages  and 
compensation  by  the  jury  Uierefor  assessed." 
Sec.  8598.   The  amount  assessed  may  be  paid 
to  the  person  entiUed  thereto  or  to  tbe  cleric  of 
the  court   Sec.  8594. 

The  Southern  Telegraph  Company,  a  New 
Tork  CorpomtioD,  being  desirous  of  erecting  a 
line  of  telegraph  from  Montgomery,  Alabama, 
"by  wa^  of  Selma  to  Meridian,  in  the  State  of 
ZUississippi,  filed  in  the  Probate  Court  of  Mont- 
tfomery  County,  Alabama,  an  application  for 
the  proper  proceedings  under  the  Code  to  en- 
able it  to  acquire  the  right  of  way  for  that  pur 
pose  along  a  line  of  rairroad  in  Alabama  oper- 
ated by  the  East  Tennessee,  Virginia  and  Geor- 
gia Railroad  Company  from  Selma  to  the  Mis- 
sissippi state  line.  Upon  tliis  application  being 
made,  the  necessary  notices  were  served  on  the 
Railroad  Company  to  appear  on  the  10th  of 
April,  1884.  and  a  Jury  was  summoned  for  an 
Inquiry  into  the  amount  of  compensation  to  be 
puci  tba  Company  for  the  appropriation  sought. 
On  the  day  named,  the  Railroad  Company  in- 
tervened for  its  interest  and  showed  cause 
against  the  appropriation,  and  averred  in  its  in- 
tervention that  the  value  of  the  property  to  be 
appropriated  was  $12,000,  and  that  tliis  was  the 
proper  measure  of  tbe  compensation  and  dam- 
Ages  it  was  entitled  to  If  the  prayer  of  (he  peti- 
tion should  be  allowed.   On  the  same  day,  the 
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Railroad  Company  filed  in  the  Probate  Court 
a  petition  for  the  removal  of  the  cause  to  the 
Circuit  Court  of  the  United  States  for  the  Mid-  t9^%^k^ 
die  District  of  Alabama,  on  tiie  ground  that  Uie 
value  of  the  matter  In  dispute  exceeded  the  sum 
of  $500  and  the  Td^iraph  Company  was  a  cit- 
izen of  New  York  and  tiie  Railroad  Company 
a  citizen  of  Tennessee.  Under  this  petition  s 
removal  was  efFectod  and  a  juiy  lmi>uieled  in 
the  Circuit  Court  of  the  Umted  States  "to  In- 
quire and  true  assessment  make  of  the  damages 
and  compensation  "  the  Railroad  Company  was 
entitled  to  have  lot  the  appropriation.  The 
compensation  was  assessed  by  the  jury  at  $500, 
and  this  amount,  as  well  as  the  costs,  was  para 
to  the  clerk  of  the  court.  Ttwreupon  a  judg- 
ment was  entered  that  the  Telegraph  Company 
have  and  enloy  the  rights,  ways  and  easements 
claimed  in  tna  petition. 

From  that  joigment,  this  writ  of  error  was 
brou^t  The  Telegrwh  Company  now  moves: 
1,  to  dismiss  the  writ  necause  the  value  of  the 
matter  in  dispute  does  not  exceed  $5,000,  and 
if  that  motion  Is  not  granted,  tfien  3,  that  the 
aupenedeat  herein  may  be  modified  so  as  to  allow 
it  to  occupy  the  right  of  way  Involved  in  the 
proceedings,  and  to  woifc  thonon  pending  this 
writ  of  error. 

The  value  of  Hba  matter  in  dispute  in  this 
court  Is  the  difference  betwem  the  amount  at 
compensation  claimed  by  the  R^Iroad  Company 
on  ite  intervention  and  the  amount  assessed  by 
tbe  juiy.  mtUm  v.  ZHekinson,  108  U.  S.,  Iw 
[XXVII., 688].  There  is  nothing  in  the  record 
to  show  that  the  atlegHl  value  of  the  property 
is  not  the  true  measure  of  the  compensation  to 
be  assessed.  As  this  amount  is  $12,000,  and 
the  jury  allowed  only  $500,  it  follows  that  the 
value  of  the  matter  In  dispute  Is  sufficient  to 
give  us  jurisdiction. 

This  is  a  proceeding  under  the  Statute  of 
Alabama  to  ascertain  the  amount  of  compensa- 
tion to  be  paid  the  Railroad  Company  for  the 
appropriation  of  its  property  to  the  uses  of  the 


Tdegraph  Company, 


r  is  the  single  qa»  [310] 


tion  to  be  settled.  The  remedy  is  statutory  raly , 
and  every  court  which  takes  jurisdiction  for  its 
enforcement  is  limited  in  its  powers  by  the  stat- 
ute under  which  alone  it  can  act.  It  must  be 
assumed,  for  all  the  purposes  of  the  proceeding, 
tliat  the  Telegraph  Company  tias  the  right  to 
make  the  appropriation,  and  that  as  soon  as 
just  compensation  is  made  it  may  enter  on  the 
property  and  put  up  and  work  its  lines.  Itls  a 
proper  exercise  of  legislative  power  to  provide 
a  way  in  which  the  amount  of  compensation 
shall  be  ascertained  where  the  parties  are  them- 
selves unable  to  agree.  In  Alabama  this  is  to 
be  done  by  a  jury  impaneled  In  a  Probate  Court 
or  in  a  Circuit  Court.  The  Lc^:i8lature  might 
have  made  the  action  In  these  courts  final  and 
not  subject  to  review  on  appeal  or  writ  of  error. 
If  that  liad  been  done,  the  assessment  of  the 
jury,  when  recorded  in  the  propra-  court, would 
settle  finally  the  amount  of  compensation  to  be 
paid  for  the  appropriation.unless  the  assessment 
should  be  set  aside  for  fraud  or  other  sufficient 
cause  in  some  appropriate  independent  proceed- 
ing instituted  for  that  purpose.  But  it  has  been 
provided  that  an  appeal  may  be  taken  to  correct 
errors  of  law  only,  the  effect  of  which  shall 
not  be,  however,  to  prevent  tbe  appropriating 
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company  from  taking  Immediate  possession  and 
pnM»eduig  with  its  works  on  payment  into 
court  of  the  sum  allowed  by  the  jury. 

The  courts  of  tbe  United  States,  on  removal 
of  the  proceeding  from  the  Probate  Court,  were 
clothed  with  no  greater  power  in  the  premises 
than  the  courts  oi  the  State  wouid  have  pos- 
sessed, if  their  jurisdiction  had  been  preserved. 
It  follows  that,  as  an  appeal  from  the  Probate 
Court  to  the  State  Circuit  Court  or  to  the  Su- 
preme Court  would  not  have  operated  to  pre- 
vent the  Telegraph  Company  from  taking  pos- 
session of  the  property  appropriated,  and  erect- 
ing its  wires  pending  the  appeal,  tbe  tuper- 
teaecu  on  a  writ  of  error  from  this  court  to  the 
Circuit  Court  of  the  United  States  should  be 
limited  in  the  same  way.  This  provistonof  the 
statute  is  by  no  means  an  unusual  one  and  was 
intended  to  prevent  delays  in  the  progress  of  a 

gublic  work  while  tbe  parties  were  liUgating 
1  the  higher  courts  as  to  the  correctness  of  a 
[311]  preliminary  assessment  of  compensation  to  be 
paid  an  owner  of  property  taken  for  the  public 
use  according  to  uie  forms  of  law. 

The  motion  to  diwiim  because  the  value  of  the 
matUr  in  dismtte  does  not  exceed  $6,000  it  dented; 
but  it  is  ordered  that  the  supersedeas  upon  the 
writ  of  error  fi-om  this  court  sb^  not,  during 
the  pendency  of  the  writ,  prevent  or  hinder  the 
Telegraph  Company  from  occupying  the  prem- 
ises appropriated  for  its  use  and  proceeding  to 
erect  and  operate  its  line  of  telegraph  thereon, 
after  it  has  paid  into  the  Circuit  Court,  for  tbe 
person  or  COTporation  entitled  thereto,  the 
amount  of  damages  and  compensation  assessed 
by  the  jury  empaneled  in  the  Circuit  Court. 
True  copy.  Teat: 

James  H-  McKenney,  Qerk,  Bup.  Court,  n.  B. 


MART  ANN  BATCHELOB,  Appt., 

V. 

8ABAH  A.  BRERETON  and  JAMES  I. 
BRERETON. 

(See  8.  0.,  Reporter's  ed.,  800-401.) 

Power  to  w^e  reserved  indeed — inauj^cientexecu' 
tionof. 

•8.,  the  wife  of  B.,  Jofoed  with  lilm  In  a  deed  to  H, 
of  land  of  B.,  In  trust,  for  tbe  use  of  8.,  duritifr  ber 
Ufe.  and,  at  buj  time,  on  the  wrttten  request  of  B., 
RQd  the  written  conscntof  B.,to  convey  It  to  such 
perBon  a8S.mtghtreqiie8tordfreGttnwTltlnfr,wlth 
the  written  consent  of  B,  Afterwards,  B.  made  a 
deed  of  thelaud  to  W..1q  which  H.  did  not  Join  and 
In  which  B.  was  the  only  Ktentor,  and  8.  wasnot  de- 
ftcrlbod  as  a  party,  but  which  was  staned  by  8.  and 
bore  herscnl,  and  was  acknowledged  by  her  In  the 
proper  maoneri  held,  that  the  latter  deed  did  not 
convey  the  legw  title  to  tiie  land  and  wasnotmade 
In  execution  of  the  power  reserved  to  8. 
[No.  84]  . 

Argwd  Nov.  U,  17, 1884.  Decided  Dee.  1, 1884. 

APPEAL  from  the  Buprema  Court  irf  the  Dis- 
trict of  Columbia. 
The  history  and  facts  of  the  case  a^war  in 
the  opinion  of  the  court. 

Messrs.  J.  H.  Bradley  and  Andrew  B. 
Duvall,  for  appellant. 

Mettra.  A.  8*  worthinffton.  Lelg^  Bob- 
inaOB  and  A  K.  BUiett,  for  appellees. 

•Head  note  hr  Mr.  JitsOee  Butohtoko. 
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Mr.  Justice  Blatehfbrd  delivered  the  opin- 
ion of  the  court: 

The  question  in  this  case  relates  to  the  prc^Mr 
distribution  of  the  proceeds  of  the  saleoia  par 
eel  of  land  in  lot  9,  in  square  465,  in  the  City  of 
Washington,  under  a  decree  of  the  Supreme 
Court  of  the  District  of  Columbia. 

William  H.  Brcreton  and  Samuel  Brereton, 
also  hereinafter  called  Samuel  Brereton,  Jr.,  be- 
ing tenants  in  common  of  the  land,  Samuel  and 
Sarah  A.,  his  wife,  executed  to  Peter  Hannay 
a  deed  dated  September  29, 1869,  of  tbe  hmdm 
question,  with  some  other  land  in  lot  9,  which  [3971 
was  duly  recorded.  Tbe  deed  names  Samuel 
and  bis  wife  as  the  parties  of  the  first  part.  It 
recites  that  Samuel,  being  seised  of  tbo  one  balf 
undivided  interest  In  tbe  land,  desires  to  as^gn 
and  convey  the  same  in  such  manner  that  toe 
said  one  half  interest  shall  Inure  to  the  benefit 
of  the  said  Sarah  A.  during  her  natural  Iife,and 
that  to  that  end  be  execute  the  deed.  By  It  he 
conveys  to  Hannay  and  to  hisbcirsand  assigns 
forever,  all  his  titletoonehalf  of  the  land,  "To 
have  and  to  hold  the  said  undivided  one  half 
interest  in  the  said  lands  and  premises,  to  him 
the  said  Peter  Honn^,  his  heirs  and  asrigns, 
in  and  upon  the  trusts  hereinafter  mentioned 
and  declared,  and  for  no  other  use,  trust  orpur^ 
pose  whatsoever,  in  trust  for  the  sole  use  and 
benefit  of  Sarah  A.  Bi-creton  *  *  *  the  wife 
of  the  said  Samuel  Brereton,  during  her  natural 
life,  free  from  all  ownership,  control  and  obli- 
gation to  and  for  her  snid  husband,  except  so 
far  as  herein  provided  fur;  to  permit  the  said 
Sarah  A.  Brereton  to  receive  the  rents,  issues 
and  profits  of  tbe  said  undivided  one  half  inter- 
est of  said  Samuel  Brereton  in  and  to  said  de- 
scribed lands  and  tenements,  and  the  same  to 
apply  to  and  for  her  sole  use  and  benefit;  and 
upon  this  further  trust,  at  anv  time  hereafter, 
upon  the  written  request  of  said  Sarah  A.  Brere- 
ton, and  the  written  consent  of  said  Samuel 
Bi-ereton.to  sell.dispose  of  or  convey  thesaid  un- 
divided pieces  or  parcels  of  groirad  and  prem- 
ises absolutely,  in  fee  simple,  in  tnist  or  for  such 
term  or  time,and  for  such  uses  and  purposcs,and 
to  such  person  and  persons,  as  the  said  Sarub  A. 
Brereton,  with  tbe  written  consent  of  the  said 
Samuel  Brereton  may  request  or  direct,  in  wiil- 
in^as  aforesaid."  The  deed  f  urtlier  provides  that 
if  wunuel  sh^l  survive  Sarah  A.,  the  land  slii^ 
revert  to  him;  and  that.if  she  shall  suT\-ive  him. 
the  land,  after  her  death,  shall  go  to  his  heirs, 
or  according  to  his  direction  given  by  will  or 
other  instrument  in  writing.  Neither  in  the 
granting  clause  nor  in  the  ftabendvm  Is  there 
any  mention  of  the  grant  of  any  interest  exc^ 
the  interest  of  Samuel. 

The  particular  question  in  this  case  depends 
on  tbe  eifect  of  a  subsequent  deed,  dated  June 
1,  1874,  and  duly  recorded.  That  deed  begins 
thus:  "This  indenture  made  this  first  day  of  r-ngi 
June,  in  the  year  of  our  Lord  1874,  between 
Wm.  H.  and  Sam.  Brereton.  ef  tbe  City  of 
Washington,  Disbict  of  Columbia,  parties  of 
the  first  part,  and  Wm.  H.  Ward,  of  same  City 
and  District^  the  second  part."  It  then  re- 
cites that  William  H.  and  Samuel  owe  to 
Charlea  Batchelor  |;8,500,  on  a  promissory  note 
made  by  them,  payable  to  him  tJiree  years  aftef 
June  1, 1874,  with  interest  at  10  per  cent  per 
annum.  It  then  proceeds:  "NoW,  therefore, 
thia  indenture  witncsseth,  that  said  parties  of 
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theflrstpart"  have  conveyed  and  do  convey,  to 
the  potty  of  the  second  part,  hU  beira  and  as- 
signs, the  land  in  quesUoo,  with  some  land  in 
lot  8.  describing  it,  and  all  the  title  of  the  parties 
of  the  fint  port  to  it,  to  have  and  to  hold  in  trust 
for  the  payment  of  said  note,  and  with  power, 
on  default  in  its  payment,  to  sell  the  und  at 
auction,  and  convey  it  and  out  of  the  proceeds 
of  sale  to  pay  the  note.  The  deed  concludes  as 
follows:  "  In  testimony  whereof,  the  said  par- 
ties of  the  flrstport  have  hereunto  set  their  bands 
and  eeaUi"  ana  is  signed  thus:  "Wm.  H.  Brcro 
ton  (L.  S.).  SanL  Brereton  (L.  S.),  S.  A.  Brere- 
ton,  (Seal.)" 

To  this  deed  is  appended  the  following  cer- 
tiflcate: 

"  District  of  Columbia,  } 
County  of  Washington,  ) 
I,  B.  W.  Ferguson,  a  justice  <a.  the  peace  in 
and  fortlie  county  afor^d,  do  hereby  certify, 
that  W.  H.  Brereton,  Samuel  Brereton  and 
Sarah  A.  Brcretoo,  parties  to  a  certain  deed, 
bcnriug  date  on  the  first  day  of  June,  A.  D. 
1874,  and  hereto  annexed,  personally  appeared 
before  mc  in  tliecounty  af'^rcsoid,  the  anid  W. 
11.  Brcretou,  Samuel  'Brereton  and  Sarah  A. 
Brerctou,  lii<)  wife,  being  personally  known  to 
me  to  bo  tbe  pemons  who  executed  the  aaid 
deed,  and  acknowledged  the  same  to  be  their 
act  and  deed;  and  the  said  Sarah  A  Brereton, 
being  by  mc  examined  privily  and  apart  from 
her  husband  and  having  the  AeeA  aforesaid  fully 
explained  to  her,  acknowledged  the  same  to  be 
her  act  and  deed  and  declared  that  she  had  will- 
ingly signed,  sealed  and  delivered  the  same, 
and  that  she  wished  not  to  retract  it. 

Given  under  my  hand  and  seal  this  23d  day 
of  June,  A.  D.  1874. 

B.  W.  Ferguson  [Seoll, 

JvUice  of  Vu  l^OM," 
On  the  80th  of  May,  1876,  Samuel  Brereton 
died  intestate,  leaving,  him  surviving,  his 
widow,  the  said  Sarah  A,  and  an  Infant  son, 
James  I.,  his  only  heir  at  law. 

Subsequently,  Ward,  the  trustee  under  the 
doedof  trustor  June  1, 1874,  and  under  another 
and  prior  deed  of  trust  to  him  in  favor  of  the 
same  Charles  Batchelor,  advertised  the  land  for 
sale,  at  auction.  Batchelor  had  died  and  Mary 
Ann  Batchelor  had  been  appointed  his  exec- 
utrix. To  prevent  this  sale,  Sarah  A.  Brci-eton, 
on  the  4th  of  February,  1879,  filed  the  bill  in 
this  suit,  mskingas defendants  James  I.  Brere- 
ton, William  H.  Brereton,  Peter  Hannay,  Will- 
lam  H.  Ward,  Mary  Ann  Batchelor,  as  exec- 
utrix, and  some  other  parties  who  claimf^  an 
interest  in  or  lien  on  tbe  land.  The  bill,  after 
setting  forth  the  tnist<leed  to  Ward,  of  June  1 , 
1874,  avers :  "  Your  oratrix  further  shows  unto 
this  honorable  coiut,  that,  although  she  sealed, 
signed  and  ackDowlcdeed  the  conveyance  "  of 
June  1,  1874,  "  she  dia  not  otherwise  join  in  it 
nor  is  she  mentioned  therein  as  a  party  thereto; 
that  said  conveyance  does  not  convey  nor  pur- 
port to  convey  any  right,  title,  Intcrestor  estate 
of  your  oratnx  iu  and  to  said  property,  or  the 
right,  title,  interest  or  estate  of  any  person  or 
persons  other  than  that  of  the  said  William  and 
Samuel,  whose  alleged  indebtedness  said  con- 
veyance was  designed  to  secure  ;  and  your  or- 
atrix is  advised  and  believes  and  so  charges, 
that,  except  to  renounce  her  dower  interest  in 
sukl  property,  to  which  your  oratrix  would 
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have  been  entitled  in  case  said  deed  from 
Samuel  Brereton,  Sr.,  to  the  defendants  Will- 
iam Brereton  and  Samuel  Brereton,  Jr.,"  being 
the  deed  of  Febma^  d,  1864,  hereafter  men- 
tioned, "  under  which  deed  said  conveyance  to 
said  defendant  Ward  was  made,  had  oeen  op- 
erative and  eif  ectlve,  the  joinder  of  your  oratrix 
in  the  execution  and  acknowledgment  of  said 
conveyance  was  wholly  unnecessary  and  with- 
out effect." 

The  meaning  of  this  last  averment  is  this :  on  [400 
Mayl,  1851,  SamueIBrereton,Sr.,tbefntherof 
William  H.  and  Samuel,  Jr.,  conveyed  the  land 
in  question,  with  some  land  in  lot  8,  to  William 
H.  and  his  heirs,  in  trust  for  the  use  and  benefit 
of  Mary  Ann,  the  wife  of  the  said  Samuel,  Sr., 
for  her  life,  with  remainder  in  fee  for  the  use 
and  benefit  of  sold  Wilham  H.  and  Samuel,  Jr., 
as  tenants  in  common.  The  said  Mary  Ann 
having  died,  Samuel  Brereton,  Sr.,  on  the  Sd  of 
February,  laM,  executed  a  deed  to  William  H. 
and  Samuel,  Jr.,  in  fee,  as  tenants  in  common, 
of  the  land  covered  bytfaedeedof  May  1, 1851. 
The  bill  avers,  that,  or  reason  of  the  deed  of 
Mfy  1,  1861,  Samuel  Brereton,  Sr.,  no  longer 
baa  any  interest  in  the  prcm's^s  which  the  deed 
of  February  2,  1854,  purported  to  convey,  and 
that  that  deed  was  inoperative.  The  meaning 
of  the  allegation,  that  tbe  conveyance  to  WanL 
of  June  1,  1874,  was  made  unuer  the  deed  of 
February  3, 1854,  Is,  that  the  only  description 
in  the  convcyaace  to  Ward  of  the  land  it  covers 
says  that  it  is  ports  of  lots8and9  "As  tbe  same 
is  more  porticulu'ly  described  by  metes  and 
bounds,  m  a  deed  from  Sam.  Brereton  to  Wm. 
II.  and  Sam.  Brereton,  Jr.,  dated  the  second 
day  of  February,  1854." 

The  bill  avos  that  Ward  is  intending  to  sell 
the  interest  of  the  plaintiff  in  the  land  m  ques> 
tion,  claiming  that  It  passed  to  him  by  reason  of 
her  having  signed  and  acknowledged  the  deed 
of  June  1,  1874,  notwithatandin^  the  before 
mentioned  circumstances  of  such  signature  and 
acknowledgment  The  billpraysfor  an  Injunc- 
tion restraining  Word  and  Mrs,  Batchelor  from 
soiling  the  property,  and  for  a  sale,  under  the 
direction  of  the  court,  of  the  interest  In  it  of  all 
the  ponies  to  the  suit,  and  the  proper  distribu- 
tion of  the  proceeds.  A  temporary  injunction 
was  granted. 

The  auswerof  Mrs.  Batchelorseta  up  that  the 
entire  title  to  the  land  was  vested  in  Ward,  as 
trustee,  to  secure  the  $3,500  note.  The  land  was 
sold  at  suction  under  a  decree  of  the  court,  by 
a  trustee ;  a  reference  was  made  to  an  auditor  to 
state  the  trustee's  account,,  and  "  the  legal  dis- 
tribution of  the  fund  among  tbe  parties  In  Inter- 
est," and  tbe  sale  was  coonrmca. 

In  July,  1880,  theauditormadehlsreport.  In 
it,  apcakmg  of  the  deed  to  Ward  of  June  1,  [401] 
1874,  be  says:  "The  sl^ature  of  Sarah  A. 
Brereton  appears  to  the  said  deed,  with  her  seal. 
She  also  united  in  the  acknowledgment  attached 
to  the  aidd  deed,  the  said  acknowledgment  being 
made  in  the  proper  form  prcscribedby  the  stat- 
ute regulating  that  matter  In  this  District.  It 
will  be  observed,  that  she  is  not  a  party  named 
In  any  of  Uie  recitals  of  the  said  deed,  and  that 
the  trustee,  Hannay,  is  neither  mentioned  as  a 
party,  nor  does  he  unite  in  any  manner  in  the 
execution  or  acknowledgmait  of  the  convey- 
ance. *  *  *  It  is  asserted,  upon  the  one  hand, 
that  this  deed  cannot  be  recognized  hoe,  inas- 
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much  as  the  trustee  is  not  tn  any  nuumer  a  party 
to  it,  and  inasmuch  aa  it  is  left  uncertain  wtiat 
might  have  been  the  tntention  of  the  complain- 
ant, Sarah  A.  Brereton,  in  afBzing  her  dgnature 
and  uniting  in  the  acknowledgment  of  the 
same.  Upon  the  other  hand,  it  is  argued  that 
the  paper  Is  such  an  act  of  the  said  Sarah  A. 
Brereton  as  will  induce  a  court  of  equitr  to 
recognize  it  as  the  exercise,  upon  her  port,  <n  tlie 
power  of  appointment,  or  a  direction  to  her 
trustee,  and  to  enforce  the  same  aa  such  and, 
this  distribution  being  in  a  court  of  equity,  and 
being  the  act  of  a  court  of  equity,  the  instru- 
ment in  quesiioD  will  be  so  treated  and  en- 
forced. ^  *  *  I  am  constrained  to  look  upon 
the  paper  as  absolutely  void  so  far  as  "  Sarah  A. 
BrcreU>n  "  is  concerned,  for  the  purpose  of  this 
proceeding.  •  •  •  I  have,  therefore  •  •  • 
treated  this  conveyance  as  that  of  William  H. 
Brereton  alone,  and  as  not  conveying  or  affect- 
ing the  interest  or  estate  of  the  said  Sarah  A. 
Brereton,  and  the  distribution  to  the  indebted- 
ness secured  by  ttiis  deed  of  trust  is,  therefore, 
made  from  the  share  of  the  said  William  U. 
Brereton  so  far  aa  the  same  la  available." 

Mrs.  Batclielor  filed  exceptiona  to  the  report 
of  the  auditor,  in  which  she  claims  that  the  deed 
of  trust  to  Ward,  of  June  1,  1874,  isagoodand 
valid  lieu  as  well  upon  the  moiety  of  or  interest 
in  the  laud  described  in  the  bill,  held  by  Peter 
Hannay,  trustee,  as  upon  that  of  William  H. 
Brcrcion,  and  uhc,  therefore,  excepts  to  the  al- 
lowance of  cveiT  item  in  the  report  which  treats 
the  said  deed  of  trust  aa  in^id  and  not  a  lien 
upon  the  moiety  or  interest  held  by  Hannay. 
L40Z]  Op  f^  iienring  by  the  court  at  Special  Term, 
the  exceptions  tilod  by  Mrs.  Batchelor  were  sus- 
tained, aofarasthey  related  to  the  deed  of  June 
1,  1874,  nnd  the  court,  in  its  decree,  declared 
that  deed  to  be  a  valid  lien  and  charge  on  both 
nioiclics  of  the  land  sold,  and  the  report  was 
overruled,  so  f:ir  aa  it  appropriated  the  proceeds 
of  8:ilc  in  favor  of  Sarah  A.  Brereton  and  James 
I.  Brereton,  as  against  the  deed  of  June  1, 1874. 

The  court  in  General  Term,  on  an  a]}peal  by 
the  plaintiil  from  the  decree  sustnining  Mrs. 
Batcliclor's  exceptions,  reversed  the  decree  in 
Special  Term,  so  far  as  it  sustained  the  exccp 
tions  in  rei-ard  to  tho  elTect  of  the  plaintiff's 
dgnature  to  the  deed  of  June  1, 1874,  and  her 
acWnowletlgmcnt  thereof  and  overruled  the  ex- 
ceptions niid  conflnncd  the  reiwrt  of  the  au- 
ditor. From  the  decree  to  that  effect,  Mrs. 
Batchelor  bus  ap[>enied  to  this  court. 

The  only  question  involved  is  that  stated  by 
the  auditor  in  his  report,  and  it  is  easy  of  solu- 
tion .  I^Irs.  Brereton  was  not  named  in  the  deed 
of  June  1,  1874.  She  was  not  a  party  to  it. 
She  gnmtcd  nothing  by  it.  Attliough  slie  signed 
it  and  although  the  magistrate  certitted  that 
she  wiu  a  party  to  it  and  that  she  acknowl- 
edged it  to  lie  her  act  and  deed,  after  having 
htiu  it  fully  explained  lo  her  and  declared  that 
she  had  willinjjly  signed,  scaled  and  delivered 
it  and  that  she  wished  not  to  retract  it,  it  is  ap- 
parent that  she  was  regarded,  by  the  parties  to  it 
and  the  magistrate,  as  having  executed  it  only 
in  respect  of  a  dower  interest  of  her8,a8  the  wih 
of  Samuel  Brereton,  a  supposed  Interest  per- 
haps, as  regarded  lot  9,  and  an  actual  interest 
as  regardeiTlot  8.  In  view  of  the  deed  of  Feb- 
ruary 2.  1654,  to  William  H.  Brereton  and 
Samuel  Breretcm,  conveying  the  land  in  lots  8 
7«0 


andOtofteminfee,  a8[enaitt8lnccHnnion,aiid  tmm] 
of  the  reference,  hi  the  deed  of  June  1. 1874,  to  ^^^^ 
the  deed  of  February  2, 1804,  as  the  basis  of 
the  title  which  the  grantors  were  conveying,  it 
may  have  been  supposed  that  there  was  suf- 
ficient scope  for  the  signature  and  acknowledg- 
ment by  Mrs.  Brereton,  as  regarded  lot  9,  m 
the  fact  that,  if  her  husband  nad  an  interest 
under  that  deed,  in  respect  to  lot  9,  which  was 
capable  of  converonce,  she,  ss  his  wife,  had  an 
inchoate  right  oi  dower  in  regard  to  It,  which 
she  had  not  conveyed  by  the  deed  of  Septem- 
ber 20,  1859,  and  which  the  parties  to  the  deed 
of  June  1,  1874,  and  the  magistrate,  had  a 
right  to  regard  as  the  subject-matter  to  be  af- 
fected MX  signature  and  acknowledgment, 
although  the  deed  of  May  1, 1851,  had,  by  the 
death  of  Mary  Ann  Brereton,  become  operative 
to  vest  In  William  H.  and  Samuel,  Jr.,  a  title 
in  fee  to  the  land  in  lot.9,  prior  to  the  execu- 
tion of  the  deeds  of  Februaiy  1, 1854,  and  Sep- 
tember 29,  1859.  This  may  nave  been  thought 
a  sufficient  reason  for  signing  the  deed,  so  far 
as  the  land  in  question,  which  is  wholly  in  lot 
9.  is  concerned,  the  deed  of  September^,  1859, 
covering  land  wholly  in  lot  9.  Then,  &gatn, 
the  deeSa  of  May  1, 1851,  February  2, 18&Cu>d 
June  1, 1874,  cover  land  in  lot  8  as  well  as  land 
in  lot  9 ;  and,  as  to  tlie  land  in  lot  8,  there  was 
clearly  a  dower  interest  to  be  covered  by  the  exe- 
cutioD.by  Mrs.  Brereton,  of  the  lost  named  deed. 

But,  however  all  this  may  be,  and  it  is  re- 
ferred to  only  as  furnishing  an  explanation  of 
her  signature,  her  interest  in  the  undivldod  half 
of  the  land  in  lot  9,  for  her  life,  free  from  the 
ownership  of  her  husband,  with  the  power  to 
direct  the  conveyance  of  it  by  Hannay,  was  a 
distinct  interest,  the  legal  title  to  which  was  in 
Hannay,  in  trust,  and  could  not  be  conveyed, 
except  by  Hannay,  on  her  request  or  direction 
in  writing:,  with  tbe  written  consent  <rf  her  hus- 
band. Under  the  deed  of  September  29, 1859, 
no  interest  in  the  undivided  half  Qf  the  land  in 
lot  9  could  revert  to  her  husband  prior  to  ber 
death.  Therefore,  it  was  not  any  Interest  of 
bis  \mder  that  deed  which  her  husband  was 
conveying  by  the  deed  of  June  1, 1874. 

Nor  was  it  facrpower  of  appointment,  created 
by  the  deed  of  September  20,  1859,  which  she 
wasezerddng  by  the  deed  of  June  1, 1874,  be- 
cause that  was  to  be  made  effective  by  a  con- 
veyance by  Hannay,  and  there  was  no  request  [404] 
or  direction  by  her  to  Hannay  to  convey,  and 
he  never  did  convey.  The  aebt  of  $8,500  to 
Batchelor,  named  in  the  latter  deed,  is  described 
therein  as  a  debt  by  William  H.  Brereton  md 
Samuel  Brereton  to  Batchelor,  and  Mrs.  Brere- 
ton is  not  named  as  debtor.  Therefore,  ail 
proper^  which  they  were  conveying  by  that 
deed  to  secure  that  debt,  was  presumably  their 
own  propcrty.and  any  interest  of  Mrs.  Brereton 
in  it,  sutHcient  to  call  for  her  signature  to  that 
deed,  was  presumably  an  interest  created  by 
her  being  tne  wife  of  Samuel  and  which  was 
supposed  to  grow  out  of  his  title  and  her  mari- 
tal  relation  and  not  to  have  bom  before  con- 
veyed, irrespective  of  any  other  interest  which 
she  had  in  the  land  or  any  power  of  appoint- 
ment in  respect  of  it. 

It  needs  not  much  argument  or  autbori^  to 
supiwrt  the  conclusion  at  which  we  have  ar- 
rived. In  Bank  v.  Riee,  4  How.,  325,  241,  it 
was  held,  that.  In  order  to  convey  by  grant,the 
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fiarty  possessing  the  right  must  be  the  grantor, 
and  use  apt  and  proper  words  to  convey  to  the 
grantee,  and  that  merely  signing,  sealmg  and 
acknowledging  an  instrument,  in  which  an- 
other person  is  grantor,  is  not  sufflcient  Id 
the  present  case,  If  Mrs,  Brereton  po»sessed  the 
right,  she  was  not  the  grantor  and  used  no 
words  to  convey  her  right.  No  intention  on  her 
part  to  execute  the  power  she  possessed  appears 
to  the  deed.  TTamw  v.  In*.  109  U.  S.,  857 
fXXVU.,  963],  and  cases  there  cited;  Story, 
£a.  Jur.,  sec.  1063  a. 

Moreover,  Hannay  possessed  the  right  and 
was  not  the  grantor  and  was  not  requested  or 
directed  by  Mrs.  Brereton  to  convey.  3  Perry, 
Trusts,  sec.  778. 

The  decree  cftha  Court  in  Qeneral  Term  it  af- 
firmed. 

True  copy.  Test:   

James  H.  UoEennejr,  Clerk,  Sup,  Court,  U.  S. 


O.  DE  ROSSET  LAMAR,  Ezr.  of  OAZA- 
WAY  B.  LAMAR,  Deceased,  Appt., 

MART  J.  C.  MICOU,  Admrx.  of  MARTHA 
M.  SIMS,  Deceased. 

(Soe  S.  C,  Reporter's  ed..  453-177.) 

Guardian,  obtigation  of,  how  affected  by  the  war 
—guardian  in  another  Slate — evidence — domi- 
eilqf  minora,  when  not  tJianged  by  removal  of 
widow  or  by  guardinnr^investwent  by  guard- 
ian— in  what  teeuriUet — reinuiting  moneyt 
— city  and  railroad  bondt—depreeiaiion  cf  in- 
teatmeni,  liability  tjf  guardian  Jirr. 

•1.  The  war  of  the  rebelUon.  and  the  residence  of 
'both  Ruardiiin  and  ward  in  the  enemy's  territory 
throufrhout  the  war,  did  not  terminate  the  obliga- 
tion ot  a  griiiirdlan  appointed  before  the  war  in  a 
State  never  within  thai  territory,  nor  dischartre  liitn 
from  liability  to  account  to  the  ward  In  the  ooui*ts 
of  that  State  after  the  war. 

8.  A  receipt  given  to  a  guardian  appointed  in  one 
State,  by  a  guardian  afterwards  appointed  In  an- 
other State,  for  specific  pei-aonal  property  of  the 
ward,  transferren  by  the  former  to  the  latter,  doca 
not  discharge  the  former  from  reaponaibillty  u>  ao- 


personnl  property  of  the  ward  la  Ui  possesion  and 
re-Invest  the  proceeds. 

9.  A jniardlan  appointed  In  New  York  before  the 
war  otthe  rebellion,  of  an  Intent  then  temporarilr 
residing  there,  but  domieaod  in  Qeorgia,  sold  bank 
stock  of  bis  ward  in  New  York  durliiff  the  war,  and 
tiiere  Invested  the  prooeeds  in  bonds  tssued  befora 
the  war.  by  the  Cldes  of  Mobile,  Memphis  and  Kew 
Orlean^  and  In  bonds  issued  by  a  raluoad  ooipora- 
tlon  chartered  by  the  State  of  Tennessee  and  whose 
road  was  In  Tennessee  and  Oeorjda,  and  the  railroad 
bonds  Indorsed  by  the  State  of  Tennessee  st  the 
time  of  tbeir  issue,  and  deposited  the  bonds  In  a 
bank  In  Canada :  held,  that  If  In  so  doing  he  used  due 
care  and  prudence,  having  regard  to  the  best  pecun- 
iary interests  ot  bis  word,  ne  was  not  aocountable  to 
the  ward  for  loss  by  depreciation  of  the  bonds,  al> 
though  one  object  of  the  sale  and  Investment  was 
to  save  the  ward's  money  from  oonflscatlon  by  the 
United  States. 

lU.  An  invcebnent  by  a  guardian  of  money  of  bis 
ward.during  the  war  of  the  rebellion  end  while  both 
guardian  and  ward  were  residing  within  the  ene- 
my's territory,  in  bonds  of  the  ao-«Uled  Confederate 
States,  was  unlawful,  and  the  guardian  Is  reepon- 
slble  to  the  word  for  the  sum  so  Invested. 

[No,  61.] 

Argued  Oct,  SI,  2/ob.  S,  1884>    Decided  Dee. 
1,  1884. 

APPEAL  from  ihe  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  history  and  facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court. 
Messrs.  Edward  N.  IHckerson  and  Chat. 

C.  Beainan,^  Jr.,  for  appellant : 

The  relation  of  guardian  and  ward  terminated 
when  the  domicil  of  the  wards  was  clianged 
from  the  State  of  New  Toik  In  1866  or  before 
February  9,  1863. 

The  protute  court  has  no  jurisdiction  of  the 
affaira  of  an  infant  except  when  cither  the  dom- 
icil or  the  property  of  the  infant  is  within  ita 
jurisdiction. 

The  domicil  of  an  infant  to  the  domicil  of 
the  fatlicr,  if  living  and,  if  he  is  dead,  it  to  that 
of  the  mother.  Pa.  v.  Intend,  31  How.,  103 
{63  U.  S.,  XVL,S3);  Rorer,  Inter-State  Law, 
188.  It  has  been  held  in  New  York  that  if  a 
widow  marry  again  and  thereby  change  her 
domicil,  it  docs  not  follow  that  the  domicil  of 
the  child  is  the  same  as  that  of  the  step-father. 
Brown  v.  Lynch,  2  Bradf.,  214. 

lu  Uolyoka  v.  Uathina,  5  Pick.,  80,  it  was  de- 


^r^J^\l^^Tj}'fo^ltic^^^f^^^^^.  cided  that  a  gusKlian  even  when  not  a  parent, 

■  -■  -  -  when  actmg  in  good  faith  and  reiison.imy  in 
the  character  of  a  guardian,  might  shift  the  in- 
fant's domicil  with  his  own. 

See,  also,  2  Kent,  Com.,  n.  x,  p.  237;  Schon- 
ler,  Dom.  Rel.,  452,  and  cascsciled. 

"The  riglits  and  powers  of  giiaidians  are 
local  and  cannot  be  exercised  over  their  wards 
in  other  States,  except  as  permittcrl  by  the  courts 
thereof." 

Story,  Confl.  L.,  671,  citing  Morreltv.Diekey, 
1  Johns.  Ch.,  153;  On\ft  v.  Wickey,  4  Gill  &  J.. 
332;  Rorer.  Inter  St.  L,,  237;  Woodworth  ▼. 
Spring,  4  Allen,  321. 

Mr.  Lamar  Ikis  been  under  no  obligation,  un- 
der tlie  laws  of  ilie  Stale  of  New  "i  ork,  with 
respect  to  tlie  person  or  property  of  the  Mtoses 
Sims  since  they  left  the  State. 

It  may  be  assumed  that  the  guardianship  was 
terminated  by  the  acts  of  the  parties;  wliicta 
acts  would  have  been  approved  if  they  had  been 
called  to  the  attention  of  the  Court  of  New 
York. 

:   In  equity,  acta  done  in  good  faith,  for  whldi 
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ened  by  the  person  last  appointed  guanliun  having 
before  his  appointment  concurred  and  aided  In  the 
«ct3  complained  of. 

3.  AdmiBSions  by  a  ward's  next  of  kin,  during  the 
ward's  lifetime,  cannot  be  set  up  in  defense  of  a  bill 
by  such  next  of  kin  as  the  ward's  administrator. 

i.  The  widow  of  a  citizen  of  one  State  does  not,  by 
toarrylng  again  and  taking  the  infant  children  of 
the  first  husband  from  that  State  to  live  with  her  at 
the  home  of  the  second  husband  In  another  State, 
«hanBe  the  domicil  of  the  children. 

S.  A  guardian,  appointed  In  a  State  In  which  the 
ward  is  temporarily  residing,  cannot  change  the 
ward's  domicil  from  one  State  to  another. 

a.  A  guardian  apiwlnted  in  a  State  whfch  is  not 
the  domicll  of  the  ward,  should  not.  in  nccounting 
Id  the  State  of  hie  Rppointment  for  his  Investment 
of  the  ward's  property,  be  held,  unless  in  obedience 
to  express  statute,  to  a  narrower  range  of  securi- 
ties than  Is  allowed  by  the  law  of  the  State  of  the 
ward's  domlclL 

7.  By  the  Jaw  of  Georgia  before  1863,  and  by  the 
law  of  Alabama,  a  runrdian  might  Invest  his  ward's 
money  In  bank  stock  in  Oeorgin  or  In  New  York,  or 
In  city  bonds  or  In  bonds  Issued  by  a  railroad  cor- 
poration and  indorsed  by  the  State  which  had  char- 
tared  It 

i.  A  guardian  may,  without  order  of  court,  sell 
•  Head  notes     Mr.  Jiatte*  GaaT. 
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an  order  would  have  passed  on  application,  as 
a  matter  of  course,  wiD  be  refnirdca  as  emanat- 
ing from  an  order  therefor.  Hunt  v.  Freeman, 
1  Obio,  490;  Xm  t.  Stone.  5  GUI  &  J.  <Md.),  1; 
BankiffMd.  t.  Buff,  7  GUI  &  J.,  448. 

The  war  termfnitted  the  guardianship  of  La- 
mar, under  the  iawa  of  the  State  of  New  Tork. 

Act  of  JulT  IS.  1861, 12  Stat  at  L.,  256;  the 
President's  Proclamation  of  Aug.  16, 1801, 13 
Stat.  8tL.,  1262;  Mnt.  Alexander'!  Case,  2  Wall., 
419  (60  U.  S..  XVII.,  91fl);  Story,  Piom.  N., 
sec.  94;  Coll.  Part.,  sec.  115;  Bell  v.  Cltapman, 
10  Johns.,  183;  Gritteold  t.  Waddington,  16 
Johns.,  488;  Hanger  t.  Abbott,  6  Wall.,  582  (78 
IT.  S„  XVIIl,  mS);  Sftndermn  v.  Morffan,  89 
N.  y.,  231;  Kanawha  Qtal  Co.  t.  K.d  O.Coal 
Co.,  7  Blatchf..  409;  Ketcham  B.  R.  Co..  2 
Woods,  682. 

Mr.  Lnmar,  after  the  date  of  the  war,  did 
everything  m  regard  to  the  property  of  the 
Uissea  Sims  which  he  would  have  been  bound 
to  do  had  the  guardiuishlp  continued. 

"  A  court  01 equity,  in  administering  justice, 
adapts  itself  to  the  peculiar  circumstances  at- 
tending each  case  brou^t  before  It." 

IUgginhoUom  T.  Short,  25  Miss.,  160. 

As  to  the  investment  of  trust  funds,  see  Ha/r^ 
tard  Coll.  t.  Amonf,  9  Pick.,  446;  Looea  v. 
Jfinot,  20  Pick.,  119;  King  v.  Talbot,  40  N.  T., 
76:  ifnwnv.  WHglU,8»QA.,99i  Moaeav.  Motet, 
50  Ga  ,  38;  JTow  r.  Dartmoulh,  7  Yea.  Jr.,  187; 
JloUaiid  V.  Mug/iet,  16  Ves.,  Jr..  111. 

If  there  ever  were  a  case  which  should  stand 
on  its  own  facts  this  is  the  one;  and  in  view  of 
these  facts,  we  say  that  all  Mr.  Lamar's  actions 
as  guardian  should  be  justifled  in  this  court. 
In  considering  Mr.  Lamar's  conduct  as  guard- 
ian we  have  nothing  here  to  do  with  his  mvest- 
ments  before  the  war. 

The  Confiscation  Act  was  passed  Juhr  17, 
1862.   See,  12  Stat  at  L.,  589. 

The  Proclamation  contemplated  by  that  Act 
was  made  by  the  President  on  July  25, 1862. 

12  Stat  at  L.,  1266. 

It  justified  Mr.  Lamar  in  removing  from  New 
York  the  Investments  thai  be  had  made  there 
before  the  war.  The  real  cause  of  any  loss  that 
has  been  made  in  the  estate  has  been  by  reason 
of  the  results  of  the  war.  Mr.  Lamar's  invest- 
ment in  bonds  of  the  Confederate  States  was  a 
justifiable  one,  under  all  the  circumstances. 

Ikirton  V.  Bou>en,  37  Orat.  849;  Brown  v. 
Wris/ht,  89  Ga.,  98. 

The  general  rule  applicable  to  guardians,  in 
England  and  In  the  United  States,  has  been 
that  they  could,  without  risk  to  themselves,  in- 
vest the  ward's  property  in  the  securities  of  the 
government  where  the  parties  live. 

The  authori^  of  Horn  v.  LockAart,  17  Wall., 
670  (84  U.  S..  XXI..  667),  hi  view  of  the  strong 
dissent,  should  not  extend  beyond  the  esse  It- 
self and  others  precisely  like  it 

The  appointment,  by  the  court  of  Alabama, 
of  Mr.  Mkou  as  gWdian  Itself  operated  as  a 
rdease  of  iSx,  lamar. 

Hr.  Micou.  as  a  lawful  guardian  acting  for 
Hiss  Sims,  duly  released  Mr.  Lamar  and,  when 
■he  became  of  age,  she  could  not  deny  such  re- 
lease. 

Schooler,  Dom.  BeL,  ch.  TL 
Hiss  Ann  0.  Sims  must  be  considered  as  es- 
topped 1^  her  conduct  aftw  she  became  of  age, 
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from  daindng  that  Hr.  Lamar  has  noCftilljr  ao- 

counted  to  her  as  her  guardian. 

a  Stoiy,  Eq.  Jur.,  sec.  1284,  a;  Hume  v.  Beate, 
17  WaU.,  848  (84  U.  8.,  XXL,  606);  Kirbg  v. 
Tavlor,  6  Johns.  Oh.,  849;  Fbrbet  v.  Forbea, 
GiQ  (Md.),  20;  MeObUtmr.  Ktmu^.  8  Ud.,  280. 

Mrs.  Hiooti,  the  preanit  idalntiff,  has  no  hgt- 
ter  right  to  recover  boeln  than  Hiss  Aim  0. 
Sims  would  have  had. 

Story,  Eq.,  12th  edL,  see.  1580,  citfnff  Ad^ 
tern  V.  Bibby,  8  L.  T.,  266. 

Wliatever  may  have  been  the  right  of  Ann 
C.  Sims  to  recover  in  the  fonner  suits,  the  pres- 
ent complainant,  Mary  J.  MIoou,  cannot  re- 
cover herein. 

Although  these  suits  are  by  Mrs.  Micou  In  a 
representative  capad^,  the  recoven^  soujj^t  to 
be  made  herein  In  both  suits  is  solely  for  her 
benefit  She  approved  expressly  of  what  Mr. 
Lamar  had  done  as  guardian  and  joined  in  the 
request  to  the  court  that  Hr.  Lamar  sboald 
truisfCT  his  guardianship  to  Mr.  Hiooo. 

Otimerota  v.  Lorimer,  H.  of  L.,  7  Jur.  (N. 
8.)jpartl.,p.  149. 

The  plaintiff  has  done  what,  If  she  herself 
had  been  the  eettuia  que  tntat  of  the  property 
in  the  hands  of  Mr.  Lamar,  would  have  barrea 
her  right  to  recover  here. 

Mooer$  v.  White,  6  Johns.  Ch..  860 :  Weed  v. 
SmuU,  7  Paige.  Ch.,  S78. 

Memt.  S.  P.  Vaah  and  Oto.  a  Bolt,  for 
appellee: 

A  retiring  guardian  can  only  be  discharged 
by  an  order  of  a  competent  court  or  by  settle- 
ment with  his  ward,  after  his  ward  attuns  ma- 
jority. 

Penr,  Trusts,  sees.  921-923. 
By  the  laws  of  New  Tork  the  oririnal  Invest- 
ments by  the  guardian  of  his  mra's  funds  In 
bank  stocks,  were  unauthorized  trust  invest- 
ments. Kfitg  V.  TiUbot,  40  N.  Y.,  76;  Admrv. 
Brimmer,  74  N.  Y.,  539;  Ormiettm  v.  Otcott,  84 
N.  Y.,  389;  Milk  v.  Hoffman,  26  Hun,  594. 

The  investment  In  the  stock  of  the  Bonk  of 
Commerce  of  Savannah,  Georgia,  was  outside 
of  and  remote  from  the  State,  OrmUtm  t. 
C^,  84  N.  Y..  839. 

The  investment  in  confederate  securidea  In 
the  midst  of  the  war,  were  acts  directly  in  aid 
of  the  rebellion,  and  as  such  void.  Hvm  v. 
Lockhart,  17  WaU.,  670  (84  U.  8.,  XXL.  657); 
MeBume^T.  Carton.  99  C.  8.,  667  (XXV..  878); 
Corker  v.  Jone${ante,  161). 

For  such  investments  a  guardian  would  not 
be  allowed  in  a  ooort  In  Alabama,  where  Hr. 
Lanuur  huided  over  the  worthless  securities. 
iWuman  V.  Asftf,  60  Ala.,  297;  Bouatony.  Da- 
;0aeA,4S  Ala.,  864. 

The  war  did  not  terminate  the  goaidiansbip 
nor  affect  the  liability  of  the  guardian  to  ac- 
count to  the  ward. 

"The  sound  rule  of  international  law  is,  that 
war  suspends  but  does  not  annul  obli^Cions 
contracted  between  individuals  of  different 
countries  before  its  exi-stence."  8  RiiL,  876. 
And  see.  Hanger  v.  Ai^tt,  6  Wall.,  588  (78 
U.  S.,  XVUL,  939)  ;  McConneU  v.  Heator,  % 
Bos.  &  P.,  118;  SUUa  v.  Eaaley,  51  I11.,S7S; 
Wliart.  Confl.  L.,  sec.  407. 

The  fact  that  the  ward  lived  at  the  South 
and,  as  one  of  the  inhrJiitants  of  the  district  of 
insurrection  was.  In  a  legal  sense,  diak^ol,  la 
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Immaterial,  and  U  no  justiflcatJoa  for  the  guard- 
ian s  investmenta. 

Uom  T.  Lod^art  (tupra);  Alexander  Bryan 
(ante,  195). 

The  fact  that  the  ward's  property  In  Now 
York  was  liable  to  confiscation  is  no  Justtflcation 
for  its  removal  from  New  York  and  re-invest- 
mcDt  in  southern  securities. 

The  righta  of  the  Iklisses  Sims  to.property  in 
the  North,  were  not  in  any  way  affected  by  the 
existence  of  the  war,  unless  the  United  States 
Government  took  affirmative  legal  proceedings 
to  confiscate.  Ooni'od  t.  Wapkt,  96  U.  S.,  279 
(XXIV.,  721);  Airliari  v.  Mattim,  88  U.  8.,491 
(XXV..  213): 

It  is  no  part  of  a  guardian's  duty  to  protect  his 
TTard's  property  aminst  the  lej^  demands  of 
the  government  What  the  guardian  in  fact 
did,  was  not  only  to  withdraw  it  from  the  reach 
of  the  United  States  Government,  but  to  apply 
it  iu  aid  of  the  Confederate  Government. 

The  appointment  of  Mr.  Micou  as  guardian 
of  Ann  C.  Sims  in  1867,  and  Mr.  Lamar's  trans- 
fer of  the  remaining  securities  to  him,  constitute 
uo  defense.  There  is  nothing  In  the  stigf  cstion 
tluit  Mr.Lamar's  guardianship  terminated  when 
the  ward  became  fourteen  years  of  age. 

2N.  Y.  R  S.,  150;N.  Y.  Codeof  CivQ Pro- 
cedure, sec.  2822. 

The  guardian  previously  appointed  retains 
all  his  powers  ana  authority  nud  is  subject  to 
all  his  duties  and  liabilities,  until  his  successor 
is  appointed  by  the  same  court  which  appointed 
him. 

Matter  of  Dytr,  5  Paige,  684;  MaUer  of  NicoU, 

1  Johns.  Ch.,  25. 

The  defense    ratification  Is  inapplicable. 

Such  defense  must  be  clearly  proved,  and  it 
must  appear  that  the  party  ratifying  had  full 
and  exact  knowledge  of  the  facts. 

Adair  V.  Brimmer,  74  N.  Y.,  654. 

As  Ann  C.  Sims  and  Mrs.  Micou,  at  the  time 
of  these  investments,  had  no  interest  in  the 
property  of  Martha  M!.  Sims,  tiiere  was  nothing 
lor  an  estoppel  to  work  upon.  Bxparte  Smith, 

2  M.,  D.,  &DeG..  118 ;  mUettv.  KemHU,  25  N. 
Jl.  E..  66;  Plant  t.  MeSheen,  4  Conn..  544. 

The  admissions  of  an  administrator.made  be- 
fore his  appointment,  are  inadmissible  against 
him  when  suing  in  hia  representative  capacity. 

I  Grecnl.  £t.,  sec.  179;  Cowen  &  Hill,  A'ota  to 
^ill.  £v.,  sec.,  107,  and  cases  cited. 

It  is  the  duty  of  the  guardian  to  take  all  Qie 
reasonable  steps  to  collect  and  protect  the  prop- 
erty of  the  ward,  whether  situated  in  tlie  State 
where  he  is  appointed  or  not.  Taylor  v.  Bemisa 
(ante,  64);  Shultz  v.  Putver,  8  Paige,  182:  8.  C, 

II  Wend., 861;  Mattfr  of  BuUer,  88  N.  T.,  897. 
The  court  did  not  err  m  charging  theguardian 

with  interestotsix  per  centonhisoalanccsdown 
to  January  1, 1880.  This  rate  was  established 
as  tiie  rule  tn  New  York.  King  t.  Talbot,  40 
N.  Y.,  76. 

In  such  8  case  the  United  States  Comrts  should 
follow  the  rules  prescribed  by  the  State  Courts. 

Suydam  y.  WilUamton,  24  How.,  427  (65  U. 
S.,  XVI. ,  742);  Penmngton  v.  Qibmm,  16  Mow., 
65;  Binde  t.  Vattier,  6  Pet,  898;  JacktMf. 
Chew,  12  Wheat.,  158. 

Mr.  Juatiee  Chray  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  by  theexecutor  of  a  guard- 
US  U.  S. 


Ian  from  a  decree  against  him  upon  a  bill  in 
equl^  filed  by  the  administmtrix  of  his  ward. 

The  original  biU,  filed  on  July  1,  X875.  by 
Ann  0.  SimSp  a  citizen  of  Alabama,  as  adminis- 
tratrix of  Martha  M.  Sims,  in  the  Supreme 
Court  of  the  State  of  New  York,  ollcgea  that 
on  December  11, 1865,  the  defeodant's  testator, 
Gazeway  B.  Lunar,  was  duly  appoiuted,  by 
the  surrogate  of  the  County  of  Kiclimond  in 
that  State,  guardian  of  the  person  and  estate  of 
Martha  M.  Sims,  an  infant  of  six  years  of  age, 
then  a  resident  of  that  county,  and  gave  bond 
as  such,  aud  took  into  his  posses-sion  and  con- 
trol all  her  property,  being  more  than  $5,000  ; 
that  on  October  5,  1H74,  he  died  in  New  York, 
and  on  November  10,  1874,  his  will  was  tliera 
admitted  to  probate,  and  the  defendant,  a  citi- 
zen of  New  York,  was  appointed  his  executor; 
and  tliat  he  and  his  executor  had  neglected  to 
render  any  account  of  his  guardianship  to  the 
surrogate  of  Richmond  Coimty  or  to  any  court 
having  cognizance  thereof  or  to  the  ward  or  her 
administratrix;  and  prayed  for  an  account,  and 
for  judgment  for  the  amount  found  to  be  due. 

The  defendant  removed  the  case  into  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern 
District  of  New  York  ;  and  there  filed  an  an- 
swer, averring  that  In  1855,  when  Lamar  was 
appointed  guardian  of  Martha  M.  Sims,  he  was 
a  citizen  of  Georgia  and  she  was  a  citizen  of 
Alabama,  having  a  tcmpornry  residence  in  the 
City  of  New  York  ;  that  in  Uie  spring  of  1861 
the  States  uf  Georgia  and  Alabama  declared 
themselves  to  have  seceded  from  the  United 
States  and  to  constitute  members  of  the  so-called 
Confederate  States  of  America;  whereupon,  a 
state  of  war  arose  between  the  United  States  and 
the  Confederate  States,  which  continued  to  be 
fla^ant  for  more  than  four  years  after ;  that  [4541 
Lomar  and  Martha  M.  Sims  were,  in  the  spring 
of  1801,  citizens  and  residents  of  the  States  of 
Georgia  and  Alabama  respectively  and  citizens 
of  the  Confederate  States  and  were  engaged  in 
aiding  and  abetting  the  State  of  Georgia  and  the 
so-called  Confederate  States  in  tlieir  rebellion 
against  the  United  States,  and  she  continued  to 
aid  and  abet  until  the  time  of  her  death ,  and  be 
continued  to  aid  and  abet  till  January,  1865 ; 
that  the  United  States  by  various  public  Acts  de- 
clued  all  his  and  her  property,  of  any  kind,  to 
be  liable  to  seizure  and  confiscaUon  by  the 
United  States,  and  they  both  were,  In^  the  va- 
rious Acts  of  Congress  of  the  United  States, 
outlawed  and  debarred  of  any  access  to  any 
court  of  the  United  States,  whereby  it  was  Im- 
possible for  Lamar  to  appear  in  the  Surrogate's 
Court  of  Richmond  County,  to  settle  and  close 
his  accounts  there  and  to  be  discharged  from  his 
liability  as  guardian,  in  consequence  whereof 
the  relation  of  guardian  and  ward,  so  far  as  it 
depended  upon  the  orders  of  that  court,  ceased 
and  determined ;  that,  for  the  purpose  of  saving 
the  ward's  property  from  seizure  and  confisca- 
tion by  the  United  States,  Lamar,  at  the  request 
of  the  ward  and  of  her  natural  guardians,  all 
citizens  of  the  State  of  Alabama,  withdrew  the 
funds  belonging  to  her,  from  the  City  of  New 
York,  and  invited  them  for  her  benimtand  ac- 
count in  such  securities  as  by  the  laws  of  the 
States  of  Alabama  and  Georgia  and  of  the  Con- 
federate States  he  mizht  lawfully  do ;  that  in 
1804,  upon  the  death  of  Martha  M.  Sims,  allher 
property  vested  in  her  sister,  Ann  C.  Sims,  u 
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her  next  of  kin,  and  any  accounting  of  Lamar 
for  that  propertj  was  to  ue  made  to  her ;  that  on 
March  15, 1867,  at  the  written  request  of  Ann  C. 
fifms  and      ha  natural  guardians,  Benjamin 

H.  Micou  was  appdnited  her  legal  guardian  by 
Oio  Probate  Court  of  Ifonteomery  County,  in 
the  State  of  Alabama,  wfaicn  was  at  that  time 
her  residence,  and  Lamar  thereupon  accounted 
for  and  paid  over  all  property,  with  which  bo 
was  chargeable  as  guaraian  of  Martha  H.  81ms, 
to  Micou  as  her  guardian,  and  received  from 
him  a  full  release  therefor ;  and  that  Ann  C. 
Bims  when  she  became  of  age  ratifled  and  con- 
firmed the  same.  To  that  answer  the  phUntifl 
filed  a  generd  repllcati(m. 

[4S6]  The  cose  was  set  down  for  hearing  In  the  cir- 
cuit court,  upon  the  bill,  answer  and  replication 
and  a  statement  of  facta  agreed  by  the  parties, 
in  substance  as  follows : 

On  November  28.  1860,  William  W.  Sims,  a 
citizen  of  Georgia,  died  at  Savannah  in  that 
State,  leaving  a  widow,  who  was  atnx>inted  his 
administratrix,  and  two  infant  daughters,  Mar- 
tha M.  81ms,  born  at  Savannah  on  Septembers, 
1849,  and  Ann  C.  Sims,  bom  In  Florida  on  June 

I.  1851.  In  1858  the  widow  married  the  Rev. 
Richard  K.  Abercromble,  of  Clifton  in  the 
County  of  Richmond  and  State  of  New  York. 

On  December  11, 1855,  on  the  petition  of  Mrs. 
Abercromble,  Oazaway  B.  Lanwr,  an  uncle  of 
Mr.  Sims,  and  then  rending  at  Brooklyn  in  the 
State  of  New  York,  was  appointed  by  the  sur- 
rogate of  Rlclimond  County  a^uardian  of  the 
person  and  estate  of  each  chila  "  until  she  shall 
arrive  at  the  age  of  fourteen  yeats,  and  until 
another  guardian  shall  be  appointed ; "  and  gave 
bond  to  her,  with  sureties, ' '  To  falttif  ully  In  all 
things  discharge  the  duty  of  a  guardian  to  ti^e 
said  minor  according  to  law,  and  render  a  true 
and  Just  account  of  all  moneys  and  other  prop- 
erty received  by  him,  and  of  the  applicaUon 
thereof,  and  of  his  gulardianship  in  all  respects, 
to  any  court  having  cognizance  thereof ;  and 
he  immediately  received  from  Mrs.  Abercrom- 
ble. in  money,  $5,166.89  belonging  to  each 
ward,  and  invested  part  It  in  January  and 
April,  1 85d,  in  stock  of  the  Bank  of  the  Repub- 
lic at  New  York,  and  part  of  It  in  March  and 
July,  1867.  in  stock  of  tlie  Bank  of  Commerce 
at  Savannah,  each  of  which  was  then  payloe 
and  continued  to  pay,  until  April,  1861,  good 
dividends  annually,  the  one  of  ten  and  the  other 
of  eiglit  per  cent. 

In  1856,  adveral  months  after  Lamar's  ap- 
pointment as  guardian.  Mr.  and  Mrs.  Abo*- 
cromUe  removed  from  Clifton,  in  the  State  of 
New  York,  to  Hartford,  in  the  State  of  Con- 
necticut, and  there  resided  till  her  death  in  the 
spring  of  1859.  The  children  lived  with  Mr.  and 
Mrs.  Abercromble,  Lamar  as  guardian  paying 
Mr.  Abercromble  for  their  boara,  at  Clifton  and 
at  Hartford,  from  the  marriage  until  her  death; 
and  were  then  removed  to  Augusta  in  the  State 
of  Georgia,  and  there  lived  with  their  paternal 
[466]  grandmother  and  her  unmarried  daughter  and 
only  living  child,  their  aunt ;  Lamar,  as  guard- 
ian, continuing  to  pay  their  board.  After  1856, 
neither  of  the  children  ever  resided  in  the  State 
of  New  York.  On  January  18,  1860,  their  aunt 
was  married  to  Benjamin  H.  Micou,  of  Mont- 

Smerj  in  the  State  of  Alabama,  and  the  diU- 
en  and  their  grandmother  thereafter  lived 
with  Vr.  and  Mrs.  Micou  at  Montgomeir,  and 
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the  children  were  educated  and  mpported  at 

Mr.  Micou's  expenEe. 

From  1856  to  1859  Lamar  redded  partly  in 
Georgia  and  partly  in  New  York.  Intbespring 
of  1861beltadatempotBiTresidaicelntheCl9 
of  New  York  and.  upon  tne  breaking  out  of  toe 
war  of  the  rebdiion  and  after  removing  all  hli 
own  property,  left  New  York,  and  passed 
through  the  liaes  to  Savannah,  and  there  re- 
sided, sympathizine  virith  the  rebellion  and 
doing  what  be  could  to  accomplish  its  success, 
untifJantury.  1865,  and  continued  to  have  his 
residence  In  &ivannah  until  1872  or  1878.  when 
he  went  to  New  York  again,  and  afterwards 
lived  there.  Mr.  and  Mrs.  Micou  also  sympa- 
thized with  the  rebellion  and  desired  its  success, 
and  each  of  them,  as  well  as  Lamar,  failed 
during  the  rebellion  to  bear  true  allegianw  to 
the  lilted  States. 

At  (be  time  <rf  I^mar's  uipointment  as  guard- 
ian, ten  shares  in  the  stock  of  the  Mechanics^ 
Bank  of  Augusta  in  the  State  of  Georgia,  which 
had  belonged  to  WUliam  W.  Sims  in  his  life- 
time, stoodon  the  books  of  the  bank  in  the  name 
of  Mrs.  Abercrombie  as  his  administratrix,  of 
which  one  third  belonged  to  ber  as  his  widow, 
and  one  third  to  each  of  the  infants.  In  Jan- 
uary,l856,thebankrefu8edarequestof  Lnmar 
to  transfer  one  third  of  that  stock  to  biin  as 
guardian  of  eadi  Infant,  but  afterwards  paid  to 
him  as  guardian  from  time  to  time  two  thirds  of 
the  dividends  during  the  life  of  Mrs.  Abercrom- 
ble, and  all  the  dividends  after  her  death  uDtO 
1869.  During  the  period  lost  nam^,  he  also  re- 
ceived as  guardian  the  dividends  on  some  other 
bonk  stock  in  Savann^,  which  Mrs.  Abercrom- 
bie owned,  and  to  which,  on  her  death ,  her  hus- 
band became  entitled.  Certain  facts,  relied  on 
as  showing  that  be,  tm^nediately  after  bis  wife's 
death,  made  a  surrender  of  her  Interest  to  tlie 
bank  shares  to  Lamar,  as  guardian  of  her  chil- 
dren, are  not  material  to  the  understanding  of  [457] 
the  dedaion  of  this  court,  but  are  reaqtituliUed 
in  the  opinionof  the  drcolt  court,  7Fed.Rea, 
160-185. 

In  tba  winter  of  1861-C3,  Lamar,  fearing 
that  the  stock  in  the  Bank  <ii  the  Republic  at 
New  York,  held  by  him  as  guardian,  would  be 
confiscated  by  the  United  States,  had  it  sold  by 
a  friend  in  New  York;  the  proceeds  of  the  sale, 
which  were  about  twenty  per  cent  less  than  the 
par  value  of  the  stock,  mvest^  at  New  York 
in  guarantied  bonds  of  the  Cities  of  New  Or- 
leans, Memjdiis  and  Mobile,  and  of  the  East 
Tennessee  and  Geon:ia  Railroad  Companr; 
and  those  bonds  deposited  Ina  bank  hi  Caiiada. 

Lamar  from  time  to  time  invested  the  prop- 
erty of  his  wards,  that  was  witliin  the  so-oslled 
Confederate  States,  in  whatever  seemed  to  him 
to  be  the  most  secure  and  safe;  some  in  Con- 
federate States  bonds,  some  in  the  bonds  of  the 
individual  States  which  composed  the  Confed- 
eracy, and  some  in  bonds  of  cities  and  of  rail- 
road corporations  and  stock  of  banks  within 
those  States. 

On  the  money  of  bis  wards,  accruing  from 
dividends  on  bank  stock,  and  remaining  in  his 
hands,  he  chained  himself  with  interest,  until 
the  summer  of  1862,  when,  with  the  advice  and 
aid  of  Mr.  Micou,  he  invested  $7,000  ot  such 
money  In  bonds  of  the  Ckmfederate  States  and 
of  the  State  of  Alabama;  and  in  1868,  with  tba 
like  advice  and  aid,  sold  the  Alabama  bonds  for 
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more  than  be  had  paid  for  them  and  invested 
Uh  iwooeeds  also  in  Confederate  States  bonds; 
duraed  his  wards  with  the  money  paid  and 
ondlted  than  with  the  bonds;  and  placed  the 
btnids  In  the  hiinds  of  their  grandmother,  who 

Sve  him  a  receipt  for  them  and  held  them  till 
9  end  of  the  rebellion,  when  they,  as  well  as 
the  stock  in  the  banks  at  Savannah,  became 
worthless. 

Martha  M.  Sims  died  on  November  d,  1864, 
•t  the  age  of  fifteen  yean,  unnuvried  and  Intea- 
tite,  leavii^  her  sister,  Ann  C.Bims,  her  next  of 
Un.  On  January  13,  1867,  Lamar,  in  answer 
to  letters  of  inquiry  from  i/ir.  and  Mrs.  Micou. 
wrote  to  Mrs.  Slicou  thathe  had  saved  from  the 
wreck  of  the  property  of  bia  nicce,Ann  C.  Sims, 
sorviving  her  sister,  three  bonds  of  the  City  of 
Hemphis.indorsed  by  theState  of  Tennessee,  one 
bond  of  the  City  of  Mobile,  and  one  bond  of  the 
East  Tennessee  and  Georgia  Railroad  Company, 
etch  for  $1,000,  and  with  some  coupons  pastdiu 
and  uncoIlect»l;  and  suggested  that  by  reason 
oi  hia  age  and  falling  health  and  of  the  embar- 
rassed state  of  his  own  afFairs,Mr.Micou  should 
be  appointed  in  Alabama  guardian  in  his  stead. 
Upon  the  receipt  of  this  lelter.Krs.  Micoa  wrote 
to  Lamar,  thanking  him  for  the  explicit  state- 
ment of  the  niece's  affairs  and  for  the  care  and 
trouble  he  had  had  with  her  property;  and  Ann 
0>Bims,thcn  neartyrixteen  years  old,8ignedare> 
mest,attested  by  her  grandmother  and  by  Mrs. 
Micou,  that  her  guardianship  might  be  trans- 
ferred to  Mr.  Micou,  and  that  he  might  be  ap- 
pointed her  guardian;  and  on  March  15,  18(t7, 
ne  was  appointed  guardian  of  her  property  by 
the  Probate  Court  of  the  County  of  Montgom- 
ery  and  State  of  Alabama,  according  to  the 
laws  of  that  State,  and  gave  bond  as  such. 

On  May  14,  1867,  Lamar  sent  to  Micou  com- 
plete and  correct  statements  of  his  guardianship 
account  with  each  of  his  wards,  as  well  as  all 
the  securities  remaining  in  his  hands  as guardian 
of  eitbcr,flnd  a  check  payable  to  Micou  as  guard- 
ian of  Ann  C.  Sims  for  a  balance  in  money 
due  her;  and  Micou,  as  auch  guardian,  signed 
and  sent  to  Lamar  a  schedule  of,  and  receipt 
for  the  property,  describing  it  specifically,  by 
which  it  appcnrcd  that  the  bonds  of  the  Cities 
of  New  Orleans  and  Memphis  and  of  the  East 
Tennessee  and  Georgia  Railroad  Company  were 
IsKued,  and  the  Mcmpliis  bonds,  as  well  as  the 
mtlmad  bonds,  were  indorsed  by  the  State  of 
Tennessee,  some  years  before  the  brenklng  out 
of  the  rebellion.  Micou  thenceforth  contmued 
to  act  in  all  respects  as  the  only  guardian  of 
Ann  C.  Sims  until  she  became  of  age  on  June 
1.  1872. 

No  objection  or  complaint  waa  ever  made  by 
either  of  the  wards  or  their  relatives,  against 
Lamar's  transactions  or  In  vestments  as  guardian, 
nntUJulySS,  1874,when  Micou  wrote  to  Lamar, 
toforming  him  that  Ann  C.  Sims  de^red  a  set- 
tlement of  bis  accounts;  and  that  he  had  been 
adTlaed  that  no  credits  could  be  allowed  for  the 
faiTefitments  In  Confederate  States  bonds,  and 
that  Lamar  was  responsible  for  the  security  of 
the  Investments  in  other  bonds  and  bank  stock. 
Lamar  was  then  sick  in  New  York,  and  died 
there  on  October  ,6, 1874,  without  having  an- 
swered the  letter. 

Before  the  case  was  heard  in  the  circuit  court, 
Ann  C.  Simsdled,on  May?,  1878;  and  on  June 
90,  1878,  Mrs.  Micou  was  appointed  in  New 
lis  U.  K 


York,admlnistratrix  de  iontt  nonof  Martha  M. 
SInu,  and  as  such  filed  a  bill  of  reviror  In  thli 
suit.   On  October  8, 1878,  the  defendant  filed  a 

cross-bill,  re[>eating  the  allegations  of  his  an- 
swer  to  the  original  bill,  and  further  aveirlng 
that  Ann  C.  Sima  left  a  will,  which  had  been 
admitted  to  probate  In  Montgomery  Coun^  In 
the  State  of  Alabam^  and  afterwards  In  the 
County  and  State  of  New  York,  by  which  she 

gave  all  her  proper^  to  Mrs.  Micou,  who  waa 
er  next  of  kin;  and  that  Mrs.  Micou  waa  en> 
titled  to  receive  fbr  her  own  benefit  whatever 
might  be  recovered  In  the  princhial  rait,  and 
was  estopped  to  deny  the  lawfukteas  or  pro- 

Sriety  of  Lamar's  acts,  because  whatever  was 
one  by  him  as  guardian  of  Martha  M.  Sims  in 
her  lifetime,  or  as  guardian  of  the  Interests  of 
Ann  C.  Sims  as  her  next  of  kin,  was  authorized 
and  approved  by  Mrs.  Micou  and  her  mother 
and  husband  as  the  natural  guardians  of  both 
children.  Mrs.  Micou,  as  plaintiff  In  the  bill 
of  revivor,  answered  the  croes-bilt,  alleging  that 
Ann  succe«led  to  Martha's  property  as  her  ad- 
ministratrix and  not  as  her  next  of  kin,  admit- 
ting Ann's  will  and  the  prolute  thereof,  deny- 
ing that  Mrs.  Micou  waa  a  natural  guardian  of 
the  children  and  denying  that  she  approved  or 
ratified  Lamar's  acta  as  guardian,  i.  general 
replication  was  filed  to  that  answer. 

Upon  a  bearing  on  the  pleadings  and  the 
agreed  statement  of  facts,  the  circmt  court  dis- 
missed the  cross-bill,  held  all  Lamar's  invest- 
ments to  have  been  breaches  of  trust,  and  en- 
tered a  decree  referring  the  case  to  a  master  to 
state  an  account.  The  case  was  afterwards 
heard  on  exceptions  to  the  master's  report,  and 
a  final  decree  entered  for  the  plaintiff  for 
$18,705.19,  Including  the  value  before  1861  of 
uiose  bank  stocks  In  Georgia  of  which  Lamar 
had  never  had  possession.  The  opinion  de- 
livered upon  the  first  hearinc  is  reported  in  17 
Blatchf.,  S78,  and  in  1  Fed.  Rep.,  14,  and  the 
o^uiion  upon  Uie  second  hearing  m  7       Rep .. 

The  defendant  appealed  to  this  court. 

The  authority  vt  the  Surrogate's  Court  of 
the  County  of  Richmond  and  State  of  New  [4^4] 
York  to  appoint  Lamar  guardian  of  the  persons 
and  property  of  infants  at  the  time  within  that 
county,  and  the  authority  of  the  Supreme 
Court  of  the  State  of  New  York,  in  which  this 
suit  was  originally  brought,  being  a  court  of 

Sneral  equity  jurisdiction,  to  take  cognizance 
ereof,  are  not  disputed ;  and  upon  the  facts 
agreed  it  is  quite  clear  that  none  of  the  defenses 
set  up  in  the  answer  afford  any  ground  for  dl»- 
missing  the  bill. 

The  war  of  the  rebellion,  and  the  residence 
of  both  ward  and  guardian  within  the  territory 
controlled  by  the  insurgents,  did  not  discharge 
the  guardian  from  his  responsibility  to  accmunt 
after  the  war,  for  property  of  the  wards  which 
had  at  any  time  come  into  his  hands,  or  which 
he  miglitby  the  exercise  of  due  cme  have  ob- 
tained possession  of.    A  state  of  war  does  not 

?<\\i  an  end  to  pre-existing oh1i^ations,nortrans- 
er  tlic  property  of  wards  to  their  giiardians,  nor 
release  the  latter  from  the  duty  to  Iteep  it  safely, 
but  suspends  until  the  return  of  peace  tlie  right 
of  anyone  residing  in  the  enemy's  country  to 
sue  in  our  courts.  Ward  v.  Smilh,  7  WalU 
447  [74  U.  S..  XIX.,  3071 ;  Montaamery  v.  U. 
&.  15  Wall.,  805, 400  [82  U.  S.,  XXI.,  87];  int. 
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Oo.  V.  Daoi*,  05  TJ.  8.,  426,  480  [XXIV.,  453, 
454];  Kenhaw  f.^Mev.  100  Maaa.  ,661,  568. 664, 
670;  8  FhUItm.  Inter.  L.  (2d  ed.),  sec.,  589. 

The  appomtnieQtof  Micou  in  1867  by  a  court 
of  Alabama  to  be  guardian  of  tbe  surviving 
vard,  then  residing  in  that  State,  did  not  ter- 
minate Lamar's  liability  for  property  of  hia 
wards,  which  he  previously  had  or  ought  to 
have  taken  possession  of.  The  receipt  given 
by  Micou  was  only  for  the  securities  ana  monev 
actual^  handed  over  to  him  }rr  Lamar;  and  u. 
Micou  had  asiy  authority  to  ducharge  Lamar 
from  liability  for  past  mismanagemeut  of  oltber 
ward's  proper^,  he  never  assumed  to  do  so. 

The  suggestion  in  the  answer,  that  the  sur- 
viving wai^,  upon  coming  of  age,  ratified  and 
approved  tbe  acts  of  Lamar  as  guardian,  finds 
no  support  in  the  facts  of  the  case. 

The  further  nounds  of  defease,  set  up  in  the 
croas-biU.that  Micou  participated  in  Lamar's  in- 
Teatmeuts  and  that  Sirs.  Micou  approved  them, 
are  equally  unavailing.  The  actsof  Micou,  before 
hisownappointmentasguudion  could  not  bind 
tiieward.  Ajidadmis^ionsinprivatelettersfrom 
Mrs.  Micou  to  Lamar  could  not  allect  tbe  rights 
of  the  ward,  or  Mrs.  Micou's  authority,  upon 
being  afterwards  appointed  administratrix  of 
[466]  the  ward,  to  maintain  this  bill  as  such  against 
Lamar's  representative,  even  if  tlie  amount  re- 
covered will  inure  to  her  own  t>eneflt  as  the 
ward's  next  of  kin.    1  Grcenl.  Ev.,  sec.  170. 

The  extent  of  Lamar's  liability  presents  more 
difficult  questions  of  law,  now  for  Uie  first  Ume 
brought  before  this  court. 

The  general  rule  is  everywhere  recognized, 
that  a  guardian  or  trustee,  when  investing  prop- 
erty in  his  hands,  is  bound  to  act  honesuy  and 
faithfully,  and  to  exercise  a  sound  discretion, 
such  as  men  of  ordinary  prudence  and  intelli- 
gence use  In  their  own  aiiairs.  In  some  juris- 
dictions, no  attempt  has  been  made  to  establish 
a  more  definite  rule ;  in  oUiets,  the  discretion 
has  been  confined,  bv  the  Legislature  or  the 
courts,  within  strict  limits. 

The  court  of  chancery,  txifore  tbe  Declaration 
of  Independence,  appeara  to  have  allowed  some 
latitude  to  trustees  m  making  investments.  The 
best  evidence  of  this  is  to  be  found  in  tbe  judg- 
ments of  Lm-d  Hardwickc.  He  held,  indeed,  in 
accordance  with  the  clear  weight  of  authority 
before  and  since,  that  money  lent  on  a  mere 
personal  obligation,  like  a  promissory  note, 
without  secunty,  was  at  the  risk  of  the  trustee. 
Hytler  V.  Bickerton,  SSwanst,  80,  n;  8.  C.,1 
Eden,  149,  n.y  Barney  v.  Saundcrt,  18  How., 
635,  545 ;  Perir,  Trusts,  sec.  453.  But  in  so 
holding,  be  said :  "  For  it  should  have  been  on 
some  such  security  as  binds  lands,  or  some- 
thing to  be  answerable  for  it."  3  Swanst.  81, 
n.  Although  in  one  case  he  held  that  a  trustee, 
directed  by  the  terms  of  his  tnut  to  invest  the 
trust  money  in  government  funds  or  other  good 
securities,  was  i-esponsible  for  a  loss  caused  by 
his  investing  it  in  South  Sea  stock ;  and  ob- 
served that  neither  South  Sea  stock  nor  bank 
stock  was  considered  a  good  security,  because 
it  depended  upon  tbe  management  of  the  gov- 
ernor and  directors,  and  the  capital  might  bo 
wholly  lost;  T^ffo}^  V.  Boehm,  3  Atk.,440, 
444 ;  yet  in  another  case  he  declined  to  charge 
a  trustee  for  a  loss  on  South  Sea  stock  whiui 
bad  fallen  in  value  since  the  trustee  re- 
'466]  ceived  It,  and  said  that  "  To  compd  trustees  to 
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make  up  a  deficiency,  not  owing  to  their  will- 
ful default,  is  the  barsheat  demand  tiiat  can  be 
made  in  a  court  of  equity."  Jaekton  t.  Jadb- 
son,  1  Atk.,  618,  614;  8.  C,  West,  Ch.,  81, 84. 
In  a  later  case  he  said:  "Suppose  a  trustee,  hav* 
ing  in  his  hands  a  considerable  sum  of  money, 
I>lace8  it  out  in  the  funds,  which  afterwards 
sink  in  their  value,  or  on  a  security  at  the  time 
apparentlv  good,wtiich  afterwards  turns  out  not 
to  be  so,  for  the  benefit  of  the  eeitui  que  irua, 
was  thereover  an  instance  of  the  trustee's  being 
made  to  answer  the  actual  sum  so  placed  out? 
I  answer.  No.  If  there  is  no  mala  Jidet,  noth- 
ing wOlful  in  the  conduct  of  the  trustee,  tbe 
court  will  always  favor  him.  For  as  a  trust  is 
an  office  necessary  in  the  concerns  between  man 
and  man,  and  which,  if  faithfully  discharged, 
is  attended  with  no  small  degree  of  trouble  and 
anxiety,  it  is  an  act  of  great  kindness  in  anyone 
to  accept  it:  to  add  hazsprd  or  risk  to  that  trouble, 
and  subject  a  trustee  to  loses  which  he  could 
not  foresee  and,  consequently,  not  prevent, 
would  be  a  manifest  hart&hip  and  would  be  de- 
terring everyone  from  accepting  so  necessary 
an  office."  That  this  opinion  was  not  based 
ujxin  tbe  fact  that  in  England  trustees  usually 
receive  no  compensation,  is  cleu'ly  shown  Iqr 
the  Chancellor's  adding  that  the  same  doctrine 
held  good  in  the  case  of  a  receiver,  an  officer  of 
the  court,  and  paid  for  his  trouble ;  and  tbe 
point  decided  was  that  a  receiver,  who  paid  the 
amount  of  rents  of  estates  in  his  charge  to  a 
Bristol  tradesman  of  good  credit,  taking  his  bills 
therefor  on  London,  was  not  responsible  for 
the  loss  of  the  money  by  his  becoming  bank- 
rupt. Knight  v.  Plymouth,  1  Dick..  120,  136, 
127 :  8.  0.,S  Atk.,  480.  And  the  decision  was 
afterwards  cited  by  Lord  Hardwicke  himself  as 
showing  that  when  trustees  act  by  other  bands, 
according  to  the  usage  of  business,  they  are  not 
answerable  for  losses.  Br  paria  B^iier,  Amb., 
218,  219;  &  C.  1  Eenyon,  88,  47. 

In  later  times,  as  the  amount  and  varie^  of 
English  government  securities  increased,  the 
court  of  chancery  limited  trust  investment!  to 
the  public  f  unds,ui8approTed  investments  either 
in  bank  stock,  or  in  mortgages  of  real  estate, 
and  prcscribea  so  strict  a  rule  that  Parliament 
interposed;  and  by  the  Statutes  of  22  and  23 
Vict.,  ch.  85,  and  23  and  24  Vict,  ch.  88,  and 
by  genei'al  orders  in  chancery,  pursuant  to  those  [4( 
statutes,  trustees  have  been  authorized  to  Invest 
in  stock  of  tbe  Bank  of  England  or  of  Ireland, 
or  upon  mortgage  of  freehold  or  copybold  es- 
tates, as  well  as  in  tbe  public  funds.  Lewin, 
Trusts.  7tb  ed..  282,  283,  287. 

In  a  very  recent  cnsc.tbe  Court  of  At)peal  and 
tbe  House  of  Lords,  following  tbe  decisions  of 
Lffrd  Hardwicke,  In  Knight  v.  Ptyiiiouth  and 
Bx  parte  Bek/iier, above  cited,held  that  a  trustee 
investing  trust  funds,  who  employed  a  broker 
to  procure  securities  autiiorizcd  by  the  tnist, 
and  paid  tbe  purchase  money  to  the  broker,  if 
such  was  the  usual  and  regular  course  of  busi- 
ness of  persons  actingwitb  reasonable  care  and 
prudence  on  their  own  account,  was  not  liable 
for  the  loss  of  the  money  by  fraud  of  tbe  broka. 
Sir  Oeoree  Jessel,  M.  R.,  Lord  JtuUee  Bowen, 
and  Lord  Blackburn  affirmed  the  general  rule 
that  a  trustee  is  only  bound  to  conduct  the  buri- 
ness  of  his  trust  In  tbe  same  manner  that  an  or- 
dinary prudent  man  of  business  would  condu(^ 
his  own;  Lord  Blackburn  adding  the  qualifica- 
^  112  I  .  f. 
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tion  that  "a  trustee  must  not  choose  invest- 
menta  other  than  those  which  the  terma  of  hia 
trust  permit."  ^leightv.  &a«nt,  22  Cb.  DIt., 
727, 739,  763;  9  App.  Cas.  1, 19. 

In  this  country,  tiiere  haa  been  a  diversity  In 
the  laws  and  usages  of  the  several  States  upon 
the  subject  of  trust  invtstments. 

In  New  York,  under  Chnnoellor  Kent,  the 
rule  seems  to  have  been  quite  undefined.  See, 
Smith  V.  8mWi,  4  Johns.  Ch.,  281, 285;  Thomp- 
mm  V.  Btwon,  4  Johns.  Ch.,  619, 638,  629, where 
the  Chancellor  quoted  the  passage  above  cited 
from  Lord  Hardwicke's  opinion  in  fnwAf  v. 
PtymoutA.  And  in  Brown  v.  CampbeU.  Hopk. 
Ch.,  233,  where  an  executor  In  good  faith  mode 
an  investment,  conddered  at  the  time  to  be  ad- 
vantageous, of  the  amount  of  two  promissory 
notes,  due  to  hia  testator  from  one  manufactur- 
ing corporation.  In  the  stock  of  another  manu- 
facturing corporation,  which  afterwards  be- 
came insolvent,  GhanrfUor  Sanford  held  that 
there  was  no  reason  to  charce  him  with  the  loss. 
But  by  the  later  decisions  m  that  State  invest- 
menta  in  bank  or  railroad  stock  have  been  held 
to  be  at  the  risk  of  the  trustee,  and  it  has  been 
B]  intimatedthattheonlyinvestmentatbatatrustee 
can  sofdy  make  without  an  express  order  of 
court  are  In  nvemmcnt  or  real  estate  securities, 
Kinff  V.  T<Mot,  40  N.  T.,  76,  affirming  S.  C, 
50  Barb.,  458;  Aekerman  v.  ShnoU,  4  Barb., 
620;  Mitta  v.  Hoffman,  26  Hun,  694;  2  Kent, 
Cora.,  416,  noteo.  So  the  decisions  in  New 
Jersey  and  Pennsylvania  tend  to  disallow  in- 
vestments in  the  stock  of  banks  or  other  busi- 
ness corporations,  or  otherwise  than  in  the  pub- 
lic funds  or  in  mortgages  of  real  estate.  Qray 
T.  fbx,  Soxton,  269.  Baitted  v.  Meelcer, 
8  C.  E.  Qreen,  136;  LaOtrop  v.  BmaUey,  8  C. 
E.  Green,  102;  WorrtU^i  Appeal,  HVsl.  St.,  508, 
and  23  Pa.  St. ,  44;  HemphUh  Appeal,  18  Pa.  St. , 
803;  Umaen't  AmeaX,  48  Pa.  St.,  431.  And  the 
New  ToA  and  Pennsylvania  courts  have  shown 
a  strong  disinclination  to  permit  Investments  In 
real  estate  or  securities  out  of  their  jurisdiction. 
Ormittonv.  (Heott,  84N.  Y.,  889;  Ruah'a Ettate. 
12  Pa.  8t,375,  878. 

In  New  England  and  in  the  Southern  States, 
the  rule  has  wen  less  strict. 

In  Mna«nr1iusett8,  by  a  usage  of  more  than 
half  a  century,  approved  by  a  uniform  course 
of  judicial  decision,  it  has  come  to  be  regarded 
w  too  firmly  aetUed  to  be  changed,  except  by 
the  Legislature,  that  all  that  can  be  required 
of  a  trustee  to  Invest  is  that  he  shall  conduct 
himself  faithfully  and  exercise  a  sound  disc^ 
tion,  such  as  men  of  prudence  and  intelligence 
exercise  in  the  permanent  disporiition  of  their 
own  funds,  having  regard  not  only  to  the  prob- 
able income,  but  also  to  the  probable  safety  of 
the  capital;  and  that  a  gnardian  or  trustee  is 
not  precluded  from  invoting  in  the  stock  of 
banking,  insurance,  manufacturing,  or  roItrDad 
corporations,  within  or  without  the  State,  Sar- 
wtrd  OoU.  V.  Amory,  9  Pick.,  446,  461;  LokU  t, 
Mmot,  20  Pick.,  118,  119;  Kinnumthv.  Bng- 
Aom,  S  Allen,  270,  277;  Clark  v.  Oarfield,  8 
Allen,  427;  Brown  v.  Freneh,  125  Mass.,  410; 
Bnobrv.  A;>PM,180Mas8.,262.  InNewHamp 
•hire  and  In  Vermont,  Investments,  honestly 
and  prudently  made,  in  securities  of  anv  kind 
that  produce  income,  appear  to  be  allowed. 
Kw»DUtm  V.  BradUy,  17  N,  H..  458:  JTi'm&ia 
T.  Setting,  81  N.H..  852,  874;  Amcft  t.  Our- 
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Tier,  41  N.  H.,  88,  99;  Bameu  v.  Paracns,  51 
Vt.,628. 

In  Maryland,  good  bank  stock,a8  wellasgov- 

erament  securities  and  mortgages  on  real  estate, 
has  always  been  considers  a  proper  invest- 
ment. HamTtumd  v.  Hammond,  2  Bland,  306, 
413;  Gray  v.  Lynch,  8  Gill,  408;  Murray  v.  Fei- 
nour,  2  Md.  Ch.,  418.  So  in  Mississippi,  Invest- 
ment in  bank  stock  is  allowed.  Bmutk  Burnt, 
26  Mist,,  423. 

In  South  Carolina,  before  the  war,  no  more 
definite  rule  appears  to  have  been  laid  down 
than  that  guardians  and  trustees  must  manage 
the  funds  In  their  bands  as  pnident  men  manage 
their  own  affaire.  Boggt  v.  Adger,  4  Rich.  Eq., 
408,  411;  ^ar  v.  Spear,  9  Rich.  Eq„  184.  201; 
SnOling  v.  McOreary  14  Rich,  Eq„  291.  800. 

In  Geoi^gia,  the  English  rule  was  never 
adopted;  a  statute  of  1845,  which  authorized 
executors,  administrators,  guardians  and  trust- 
ees holding  any  trust  funds,  to  invest  thom  in 
securities  01  the  State,  was  not  cnnsMcrcd  com- 
pulsory, and  before  January  1, 180:1,  wlien  that 
statute  was  amended  byadctfnga  provi-sinn  tbnt 
any  other  investment  of  tnist  funds  must  !« 
made  under  a  judicial  order,  or  elxc  be  at  the 
risk  of  the  trustee,  those  who  lent  the  fund  at 
Interest,  on  what  ms  at  the  time  considered  by 

ftrudent  men  to  be  good  security,  wore  not  held 
table  fur  a  loss  without  their  fault.  Cobb, 
Digest,  333;  Code,  1861,  sec.  2308;  Brown  v, 
Wright,  39  Qa. ,  96;  Motet  v.  Mosen,  50  Ga. ,  0, 83. 

In  Alabama,  the  Supreme  Court,  in  Bryant 
V.  Oraig,  12  Ala.,  aW,  859,  bavin"  intimaled 
that  a  guardian  could  not  safely  invest  upon 
either  real  or  persona]  securi^  without  an  order 
of  court,  the  Legislature,  frtum  18S3,  authorized 
guardians  and  trustees  to  invest  on  bond  and 
mortgage,  or  on  good  personal  security,  with  no 
other  limit  than  fidelity  and  prudouce  micht  re- 
quire. Code,  1852,  sec.  3024;  Code,  1807,  sec. 
3426;  .FbtctM  V.  Lyon,  65  Ala.. 440. 452. 

The  rules  of  investment  vaiylng  so  much  in 
the  different  States,it  becomes  necessary  to  con- 
sider by  what  law  the  management  and  invest- 
ment of  the  ward's  property  should  be  governed. 

As  a  general  rule,  with  some  exceptions  not 
material  to  the  consideration  of  this  case,  the 
law  of  the  domidl  govema  the  etatm  of  a  per-  p^-qi 
son  and  the  disposition  and  manafrement  of  his 
movable  propeiiy.  The  domlcil  of  an  infant  is 
universally  held  to  be  thn  fittest  place  for  the 
appointment  of  a  gwutUan  of  his  person  and  es- 
tate; although,  for  the  protection  of  dther,  a 
guardian  may  be  appointed  in  any  State  where 
Uie  person  or  any  property  of  an  infant  may  be 
found.  On  the  continent  of  Europe,  the  guutl- 
ian  appoint»i  in  the  State  of  the  domicil  of  the 
ward  is  generally  recognized  as  entitled  to  the 
control  and  dominion  of  the  ward  and  his  mov- 
able property  everywhere,  and  guardians  spe- 
cially appointed  fn  other  States  are  responsible 
to  the  principal  guardian.  By  the  law  of  En- 
gland and  of  this  country,  a  guardian  appoint- 
ed by  the  courts  of  one  State  has  no  authority 
over  the  ward's  person  or  property  in  another 
State,  except  so  far  as  allowed  by  the  comity  of 
that  Stale,  as  expreesed  through  Its  Legislature 


or  its  courts;  bat  the  tendency  of  modem  stat- 
utes and  decisions  is  to  defer  to  the  law  of  the 
domicil  and  to  support  the  authority  of  the 
Kuardian appointed tnere.  Hoytv.  8prague,\C^ 
IT.  S.,  618.  881  [ZXVL,  685,  S02],  and  au- 
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tboritiescit«d;  MomUtv.  JHckey,  1  Johns.  Ch.,' 
1S3;  Wooduortk^.  SpHng,^A.\\ea,Z2\;  Milli- 
km  v.  PraU.  125  Mass..  374, 877,  878;  Leonard 
V.  Putnam,  51  N.  H.,  247;  Commonwealth  v, 
Rlioadt,  'A^  Pa.  St.,  60;  8imt  v.  Renieiek,  25  Qa., 
68;  Dicey,  Domicil,  172-176;  WesUake,  Private 
later.  L.,  2d  ed.,  48-60;  Whart  Coofl.  L.,  2d 
ed.,  sees.  259-268. 

An  infHDt  cannot  change  his  own  domicil. 
As  infnnts  have  the  domicil  of  their  father,  he 
maj  change  tiieir  domicil  by  changing  his  own ; 
and  after  nls  death  the  mother,  while  she  re- 
mains a  widow,  may  likewise,  by  changing  her 
domicil,  change  the  domicil  of  toe  infuits;  the 
domicil  of  the  children,  in  either  case,  follow- 
ing the  iudependeot  domicil  of  Uieir  parent. 
Kennedy  v.  Byall,  67  N.  Y.,  379;  Pottinger  v. 
Wigktman,  8  Meriv.,  67;  Dedham  Ifatiek,  16 
Mass.,  135;  Dicey,  Domicil,  97-99.  But  when 
the  widow,  by  marrying  again,  acquires  the 
domicil  of  a  second  nusband,  she  does  not,  by 
taking  her  children  by  the  first  husband  to  live 
with  her  there,  make  the  domicil  which  she  de- 
rives from  the  second  husband  their  domicil; 
and  they  retain  the  domicil  which  they  had,  be* 
fore  her  second  marriage,  acquired  from  lier  or 
[471]  from  their  father.  Oumn^r  t.  Milton,  8  Salk., 
259:  3.  C,  Holt,  678;  Freetown  v.  Taunton.  16 
Mass.,  52;  Softool  Directura  v.  James,  8  Watts  & 
S. ,  5C8;  Jok nmii  v.  Cup^'tand,  35  Ala.,  521 ;  Broicn 
v.  Lynch,  2  Bradf. ,  214;  Mean  v.  Sinclair,  1 
W.  Va.,  185;  Pothier,  Introduction  QeneraU 
avx  Coutumea,  No,  19;  1  Burge,  Col.  and  For. 
L.,  39;  4  Phillim.  Inter.  L.,      ed.,  sec.  97. 

Tbe  preference  due  to  the  law  of  the  ward's 
domicil,  and  the  importance  of  a  uniform  ad- 
ministnition  of  his  whole  estate,  require  (lii.t, 
as  a  gnncral  rule,  tlie  management  and  invest- 
ment of  his  projicrty  should  be  governed  by  the 
law  of  the  Stale  of  Lis  domicil,  especially  when 
he  actually  resides  there,  rather  than  by  the  law 
of  any  Slate  in  which  a  guardian  may  have 
been  apijointed  or  may  have  received  some 
property  of  the  word.  Xf  the  duties  of  the 
gua^linn  were  to  bo  exclusively  regulated  by 
uie  law  of  the  State  of  his  appointment,  it 
would  follow  that  In  any  case  In  which  tbe  tem- 
porary residence  of  the  ward  was  diangcd  from 
State  to  State,  from  considerations  of  health, 
education,  pleasure  or  convenience,  and  guard- 
ians were  apiwiotcd  in  each  State,  the  guard- 
ians appointed  in  the  diUcrcnt  States,  even  if 
the  same  iK-rsons,  might  be  held  to  diverse  rules 
of  accounting  for  different  parts  of  the  ward's 
properly.  Tbe  form  of  accounting,  so  far  as 
concerns  the  renicdy  only,  must  indeed  be  ac- 
cording to  tlie  law  of  the  court  in  which  relief 
is  sought;  but  the  general  rule  by  which  the 
guardian  is  to  be  held  responsible  for  the  in- 
vestment of  tlic  ward's  property  is  the  law  of 
Uic  plico  of  the  domicil  of  the  ward.  Bar., 
Inter.  L.,  sec.  106,  Qillcspie's  translation,  488; 
Whort.  Confi.  L.,  sec.  2r)9. 

It  may  be  suggested  that  this  would  enable 
the  guardian,  by  changing  the  domicil  of  his 
ward,  to  choose  for  himself  the  law  by  which 
he  sliouUl  accouDt.  Not  so.  Tlic  father,  and 
after  his  death  the  widowed  mother,  being  the 
natural  gnanlian  and  the  oerson  from  wliom 
tlie  wanf  derives  his  domicil,  toay  clinnge  tluit 
domicil.  But  the  ward  does  not  derive  a  dom- 
icil from  any  other  than  a  natural  guardian.  A 
testamentary  guardian  nominated  by  tbe  father 
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may  have  the  same  control  of  the  ward's  domi- 
cU  that  the  father  had.  Woody.  IKMxf ,  5  Paige, 
596,  605.  And  any  guardian,  appointed  in  the  £4' 
State  of  the  domicil  of  the  ward,  has  been  gen- 
erallv  held  to  have  the  power  of  changing  the 
ward's  domicil  from  one  county  to  another  with- 
in the  same  State  and  under  the  same  law.  OutU 
V.  Haakins,  9  Mass.,  543;  Holyoke  v.  BaMn», 
6  Pick.,  20;  KiThUind  v.  W/aitely,  4  AUen,  462; 
Andertonv.AndeTaon,42yt.,350;  BxparteBart- 
lett,  4  Bradf.,  221;  QtUM  v.  WMtlty  Union,  L.  R 
6  Q.  B.,  325,  831.  But  it  la  very  doubtful,  to 
say  the  least,  whether  even  a  guardian  appoint- 
ed in  the  State  of  the  domicifof  the  ward,  not 
being  the  natural  guardian  or  a  testamentary 
guardian,  can  remove  the  ward's  domicil  be- 
yond the  limits  of  the  State  in  which  tbe  guard- 
ian is  appointed  and  to  which  his  legal  author- 
ity is  confined.  Douglas  v.  Douglas.  L.  R.,  13 
£q .,  617, 625; Daniels.  Hill,  62  Ala.,480; Story, 
Confl.  L.,  sec.  506.  n.;  Dicey,  Dom.,  100. 133. 
And  it  is  quite  clear  that  a  guardian  appointed 
in  a  State  in  which  tbe  wai9  is  tempoi-arily  re- 
siding cannot  change  the  ward's  permaneDt 
domicil  from  one  State  to  another. 

The  case  of  such  a  guardian  differa  from  that 
of  an  executor  of  or  a  trustee  under  a  will.  In 
the  one  case,  tbe  title  in  the  property  in  the 
executor  or  the  trustee  ;  in  the  otLer.  the  title  in 
the  property  is  in  the  ward,  and  the  guardian 
has  only  the  custody  and  management  of  it, 
with  power  to  change  its  investment.  Tbe  ex- 
ecutor or  trustee  is  appointed  at  the  domicil  of 
the  testator;  tbe  guardian  is  most  fitly  appointed 
at  the  domicil  of  the  ward,  and  may  be  ap- 
pointed in  any  State  in  which  the  person  or  any 
property  of  the  ward  is  found.  The  general  rule 
which  governs  the  nd  ministration  of  the  prop- 
erty in  the  one  case  may  be  the  law  of  the  dom- 
icil of  the  testator;  in  the  other  case,  it  is  tbe  law 
of  the  domicil  of  the  ward. 

As  the  law  of  tbe  domicil  of  the  ward  has  no 
extrateiTitorial  effect,  except  by  the  comity  of 
the  State  where  the  property  is  situated  or  where 
the  guudian  is  appointed,  it  cannot  of  couim 
prevail  against  a  statute  of  the  State  in  which 
t^e  question  is  presented  for  adjudication,  ex- 

{>ressly  applicable  to  the  estate  of  a  ward  dom- 
eiled  elsewhere.  Iloyt  v.  Sprague,  103  U.  8., 
613  [XXVI.,  585J.  Cases  may  also  arise  with 
facts  so  peculiar  or  bo  complicated  as  to  modify 
the  degree  of  influence  that  the  court  in  whick 
the  guardian  is  called  to  account  may  allow  to 
the  taw  of  the  domicil  of  the  ward,  consistently 
wi^  doing  justice  to  the  parties  before  it.  And 
a  guardian,  who  hod  in  good  faith  conformed  to 
the  law  of  the  State  in  which  be  was  ai>pointed, 
might  perhaps  be  excused  for  not  having  com- 
plied with  stricter  rules  prevailing  at  the  dom- 
icil of  the  wai-d.  But  in  a  case  in  which  the  d(Hiw 
icil  of  the  ward  has  alwi^s  been  in  »  State 
whose  law  leaves  much  to  the  discretion  of 
guardian  in  the  matter  of  investments,  and  be 
has  faithfully  and  prudently  exercised  that  dis- 
cretion with  a  view  to  the  pecuniary  interestsof 
tbe  ward,  it  would  be  inconsisteot  with  the  prin- 
ciples of  equity  to  charge  him  with  the  amount 
of  the  moneys  invested,  merely  because  he  has 
not  complied  with  the  more  rigid  rules  adopted 
by  the  courts  of  the  State  in  which  he  was 
appointed. 

The  domicil  of  William  W.  Sims,  during  his 
life  and  at  the  time  of  his  death  in  18S0,  wasia 
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Oeomla.  This  domldl  continued  to  be  tbe  dom- 
Icil  o?  bis  widow  and  of  their  Infant  children 
until  they  acquired  new  ones.  In  1853,  the 
widow,  1^  marrying  the  Rev.  Mr.  Abercrom- 
bie,  acquired  bis  domicil.  But  she  did  not,  by 
taking  the  infants  to  the  borne,  at  first  in  New 
York  and  afterwards  in  Connec^cut,  of  her  new 
husband,  who  was  of  no  kin  to  tbe  children,  was 
under  no  I^I  obllnticm  to  support  them  and 
wu  in  fact  paid  ror  thdr  bouti  out  of  their 
properly,  make  bis  domidl  or  the  domicil  de- 
rived by  her  from  him,  the  domicil  of  the  chil- 
dren 01  the  first  husband.  Immediately  upon 
her  death  In  Connecticut,  in  1869,  these  chil- 
dren, both  under  ten  years  of  age,  were  taken 
back  to  Georgia  to  the  house  or  their  father's 
mother  and  unmarried  sister,  their  own  nearest 
surviving  relatives ;  and  thciy  continued  to  live 
with  tbor  grandmother  ana  aunt  In  Georgia 
until  the  marriage  of  tbe  aunt  in  January,  1860, 
to  Mr.  MicDU,  a  citizen  of  Alabama,  after  which 
the  grandmother  and  the  children  resided  with 
Mr.  and  Mrs.  Micou  at  their  domicil  in  that 
State. 

Upon  these  facts,  the  domicil  of  the  children 
was  always  in  Georgia  from  their  birth  imtil 
[4741  January,  I860,  and  thenceforth  was  either  in 
Georgia  or  in  Alabama.  As  the  rules  of  invest- 
ment prevailing  before  1868  in  Qeorgla  and  in 
Alabama  did  not  substantially  differ,  the  ques- 
tion in  which  of  those  two  States  their  domicil 
was  is  immaterial  to  the  decision  of  this  case ; 
and  it  is  therefore  unnecessary  to  consider 
whether  their  grandmother  was  tiielr  natural 
guardian,  and  as  sucb  had  the  powertodiange 
their  domicil  from  one  State  to  another.  See, 
Hargrave's  note  66  to  Ck>.  LitL,  08  b;  Reeve, 
Dom.  Rel. ,  81S ;  2  Kent,  Com..  319 ;  Code  of 
Ga.ofl861,  sees.  1754,2453;  Dardeny.  Wyatt, 
16  6a..  414. 

Whether  the  domicil  of  Lamar  in  December, 
1865,  when  he  was  appointed  in  New  York 
guardian  of  the  hif ants,  was  In  New  York  or  in 
Geori^.  does  not  distinctly  appear,  and  Is  not 
material;  because,  for  the  reasons  already 
stated,  wherever  Ms  domicil  was,  bis  duties  as 

Sianlian  in  the  management  and  investment  of 
e  property  of  his  wards  were  to  be  regulated 
by  the  law  of  their  domicil 

It  remains  to  apply  the  test  of  that  law  to 
Lamar's  acts  or  omi^ons  with  regard  to  tlie 
various  kinds  of  securities  In  which  t&  property 
of  the  wards  was  invested : 

1.  The  sum  which  Lamar  received  in  New 
York  in  money  from  Mrs.  Aberciombie  he  in- 
vested in  1856  and  1857  m  stock  of  the  Bank  of 
the  Republic  at  New  York  and  of  the  Bank  of 
Commerce  at  Savannah,  both  of  which  were 
tbeb.  and  continued  till  the  breaking  (  t  of  tlie 
war,  in  sound  condition,  paying  good  dividenv'.s. 
There  is  nothing  to  raise  a  suspicion  that  Lamar, 
in  making  these  InTestmcnts,  did  not  use  the 
highest  dcgi-ee  of  prudence  ;  and  they  were  such 
as  by  the  law  of  Georgia  or  of  Alabama  he 
might  properly  make.  Nor  is  there  any  evi- 
dence that  he  wus  guilty  of  neglect  in  not  with- 
drawing the  investment  in  the  stock  ci  the  Bank 
of  Commerce  at  Savannah  before  it  became 
worthless.  He  should  not  therefore  be  charged 
with  the  loss  of  that  stock. 

Tbe  investment  in  the  stock  of  the  Bank  of 
the  Republic  of  New  York,  being  a  proper  in- 
IIS  U.  & 


vestment  I7  the  law  of  the  domldl  of  flu 
wards,  and  there  being  no  evidence  that  the 
sale  of  that  stock  by  Lamar's  order  In  New 
York  in  16^  was  not  judicious,  or  was  for  less 
than  its  fair  market  price,  be  was  not  respon- 
sible for  tbe  decrease  in  its  value  between  the  [476 
times  of  its  purchase  and  of  its  sale.  He  had  the 
authority,  as  guardian,  without  any  order  of 
court,  to  sell  personal  pn^Mrty  of  nil  waid  in 
his  own  poasession,and  to  re-Invest  tbe  proceeds. 
FMd  y.SehiUiffMn,  7  Johns.,  Cb.,  150;  ElUt  v. 
Emx  Mmrimaek  Uridf^,  2  Pick.,  348.  That 
his  motive  In  selling  it  was  to  avoid  its  being 
confiscated  by  the  Imited  States  does  not  appear 
to  us  to  have  any  besring  on  the  riebts  of  these 
parties.  And  no  statute  under  wnich  it  could 
have  been  confiscated  has  been  brought  to  our 
notice.  The  Act  of  Julv  17, 1862,  ch.  195,  sec. 
6,  cited  by  tbe  appellant/s  limited  to  property  of 
persons  engaged  in  or  afwtling  armed  reoelliOD. 
which  could  hardly  be  predicated  of  two  girls 
under  thirteen  years  01  age.  12  Stat,  at  L., 
691.  Whatever  Uabllitv,  criminal  or  civil,  La- 
mar may  have  incurred  or  avoided  as  towards 
the  United  States,  there  was  nothing  hi  his  sell- 
ing this  stock  and  turning  it  into  money,  of 
which  his  wards  had  any  right  to  complain. 

As  to  the  sum  received  from  the  sale  of  the 
stock  in  the  Bank  of  the  Republic,  we  find 
nothing  in  the  facts  agreed  by  the  parties,  ujwn 
which  the  case  was  heard,  to  support  the  argu- 
ment that  Lamar,  under  color  of  protecting  his 
ward's  interests,  allowed  tbe  funds  to  be  lent  to 
cities  and  other  corporations  which  were  aid- 
ing in  XbA  rebellion.    On  the  oontraiy.  It  b 
t^i-eed  that  that  sum  was  applied  to  the  pur- 
chase in  New  Yorkof  guarantied  bonds  of  the 
Cities  of  New  Orleans,  Memphis  and  Mobile, 
and  of  the  East  Tennessee  and  Georgia  Rail- 
road Company;  and  the  description  of  those 
bonds,  in  the  receipt  afterwards  eiven  by  MEcou 
to  Lamar,  shows  that  the  bonus  of  that  Rail- 
road Company  and  of  the  Cities  of  New  Orleana 
and  Memphis,  at  least,  were  issued  some  yean 
before  the  breaking  out  of  tbe  rebellion,  and 
that  the  bonds  of  l£e  City  of  Memphis  and  of 
the  railroad  company  were  at  the  time  of  their 
issue  indorsed  by  the  State  of  Tennessee.  The 
rampany  had  Ito  charter  from  that  State,  and 
its  road  was  pardy  in  Tennessee  and  parUy  in 
Georgia.    Tenn.  Stat.,  1848,  ch.  169.  Under 
the  discretion  allowed  to  a  guardian  or  trustee 
by  tbe  law  of  Georgia  and  of  Alabama,  he  was 
not  precluded  from  investing  the  funds  In  his 
bands  in  bonds  of  a  railroad  corporation,  In-  [476] 
dorsed  by  the  State  by  which  It  was  chartered, 
or  in  bonds  of  a  dty.   As  Lamar,  in  making 
these  investmeuts,  appms  to  have  used  due 
care  and  prudence,  having  reoard  to  tiie  best 
pecuniary  Interests  of  his  words,  the  sum  so  In* 
vested  should  be  credited  to  him  in  this  esse, 
unless,  OS  suggested  at  tbe  argument,  the  req- 
uisite allowance  has  already  been  made  in  tbe 
final  decree  of  the  circuit  court  In  the  suit 
broiii^ht  by  the  representative  of  the  other 
ward,  an  appeal  from  which  was  dismissed  by 
this  court  for  want  of  jurisdiction,in  104  U.  8., 
465  [XXVI.,  774]. 

2.  Other  moneys  of  the  wards  in  Lamar's 
bands,  arising  either  from  dividends  which  be 
had  received  on  their  bebulf  or  from  Interest 
with  which  he  charged  kimsclf  upm  iunia  not 
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invested,  were  tued  In  the  purchase  of  bonds 
of  the  Confederate  States  and  of  the  State  of 
Alabama. 

The  investmeDt  in  bonds  of  the  Confederate 
States  was  clearly  unlawful,  and  no  legislatiTe 
Actor  Judicial  decree  or  decision  of  any  State 
«oald  justify  it  The  ta-called  Confederate 
OoTCmment  was  fn  no  sense  a  lawful  govern- 
ment but  was  a  mere  goTcmment  of  force, 
having  its  origin  and  foundation  in  rebellion 
against  the  United  States.  The  notes  and  bonds 
iraued  In  its  name  and  for  its  support  had  no 
legal  value  as  money  or  property,  except  by 
agreement  or  acceptance  of  parties  capable  vt 
contiucting  with  each  other,  and  can  never  be 
regarded  by  a  court  sitting  under  the  authority 
of  the  United  States  as  securities  In  which  trust 
funds  might  be  lawfully  Invested.  T/iorinffton 
V.  Smitk.  8  Wall.,  1  pfl  U.  8.,  XIX.,  361]; 
Headv.  Starke,  Chase,  813  :  Horn  v.  Lock/uirt, 
t7  Wall..  570  [84  U.  S..  XXI.,  6571;  Confeder- 
4iteNoU  Gate,  19  Wall.,  648  [86  U.  S.,  ^I., 
1961 ;  aproU  v.  U.  8.,  80  Wall,  459  [87  U.  S„ 
XXII..  8711;  Stocer.  22  Wsll.,  198  [89 

U.  S.,  XXn.,  7601 ;  Alexander  v.  Bryan  {ante, 
1951.  An  infant  lias  no  capacity,  contract 
with  his  guardian  or  by  assent  to  liis  unlawful 
acts,  to  affect  liis  own  riglita.  The  case  is  gov- 
emed  in  this  ptuiicular  by  the  decision  in  J/orn 
V.  Lock/tart,  in  which  it  was  held  tliat  an  execu- 
tor was  not  discharged  from  his  liabili^  to  leg- 
atees by  haviuff  invested  funds,  pursuant  to  a 
statute  of  the  Slate,  and  witli  the  approval  of 
the  probate  court  by  which  he  had  been  ap- 
pointed, in  bonds  of  the  Confedemt«  States, 
which  became  worthless  in  his  hands. 
[477]  Neither  the  date  nor  the  purpose  of  the  issue 
of  the  bonds  of  the  State  of  Alabama  Is  shown, 
and  it  U  uDnecessaiyto  consider  the  lawfulness 
of  the  investment  in  those  bonds,  because  La- 
mar appi'ars  to  have  sold  them  for  as  much  as 
he  had  paid  for  them,  and  to  have  invested  the 
proceeds  in  additional  Confederate  States  bonds, 
and  for  the  amount  thereby  lost  to  the  estate  he 
was  accountable. 

8.  The  stock  in  the  Mechanics*  Bank  of 
Oeo»ia,  which  had  belonged  to  William  W. 
Sims  In  his  lifetime  and  stood  on  the  books  of 
the  bank  in  the  name  of  his  administratrix,  and 
of  whfch  one  third  belonged  to  her  as  his  widow 
and  one  third  to  each  of  the  infants,  nevorcame 
into  Lamar's  possession ;  and  upon  a  request 
made  by  bim,  the  very  next  month  after 
bis  appointment,  the  bank  refused  to  transfer 
to  him  any  part  of  it.  He  did  receive  and  ac- 
count for  the  dividends;  and  he  could  not,  un- 
der the  lawof  Qeorna  concemingf orcign  guard- 
luis,  have  obtained  possession  of  property  of 
his  wards  within  that  State  witliout  the  consent 
of  the  ordinary.  Code  of  1861,  sees.  1834-1839. 
The  attempt  to  charge  him  for  the  value  of  the 

Srincipal  of  the  stock  must  fail  for  two  reasons: 
rst,  this  very  stock  had  not  only  belonged  to 
the  f^her  of  the  wards  In  his  liieetime,lmt  it 
was  BQch  stock  as  a  guardian  or  trustee  might 
prcn>e(1y  Invest  In  by  the  law  of  Georgia  ;  sec- 
ond, no  reason  Is  shown  why  this  stock,  being 
in  Georgia  the  domicil  of  the  wards,  should 
have  been  transferred  to  a  guardian  who  hud 
been  appointed  in  New  York  during  their  tem- 
porary residence  there. 

The  same  reasons  are  conclusive  against 
charing  him  with  the  value  of  the  bank  stock 

760 


In  Geoi^a,  which  was  owned  Mn.  Abcr- 
cronibie  in  her  own  right,  and  to  which  Mr. 
Abcrcrombio  became  entitled  upon  her  death. 
It  Is  therefore  imnecessary  to  consider  whether 
there  is  sulHcient  evidence  of  an  immediate 
surrender  by  him  of  her  interest  to  her  chil- 
dren. 

The  retuitittJiatboth  &e  dmw$t^th»OireuU 
Court  in  thit  eaae  mvU  As  nonened  amd  Ms  mm 
remanded  for  furOmifoeeeitngt  in  wnformU§ 
iBith  thii  opinion. 

nmoopf.  Tort!  _ 
Janus  H.  IfoKenn^,  Clerk,8up.  Ooutt.  17. 8. 

ated-iu  v.  &.  as.  aa 


AOOLPHUS  BRAKDIBS  n  al.  ,  JfpU.,  tS441 

JOHN  COCHRANE  R  al. 
(Bee&  a.  Beporter^  ed..  SM  BB1) 

Zim  on  tru$t  landa,  Jiow  acquired — onlandi  held 

under  power  of  appointmmt—4hg  power  the* 
not  pau  to  auigneo  in  bankruptqf. 

1.  In  IUInol8,wheatbo  legal  title  to  lands  ts  in  trust- 
ees for  tbe  purpose  of  serving  the  i^iuircmcntB  of 
on  aotive  trust,  ajiidsment creditor  li.ui  oo  lien  and 
can  aoquire  none  at  law  on  the  lands,  but  can  otn 
tain  one  only  by  filing  a  bill  In  equity  for  that  pur* 
pose. 

2.  The  lien  of  a  Judsment  Bfralnst  tbe  party  hav- 
Ingapower  of  appointment,  with  tbeesutte  vested 
in  him  until  and  In  delault  of  appointment,  is  de- 
fCHteil  by  the  siibGoqucnt  cxocuuon  of  tbe  power. 

3.  Such  a  power  of  appointment  does  not  pass  to 
an  oflsifnioe  in  bankruptcy  of  tbe  poraoo  to  whom 
the  power  resides. 

[No.  92.1 

Argued  Nov.  27, 18, 1884.  Decided  Dee.  1, 1884, 

APPEAL  from  Uie  arcuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinoia. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  Uie  court. 
Mr.  John  S.  Monk,  for  appellants: 
On  the  face  of  the  trust  conveyance,  an  Inter- 
est was  given  to  Robert  Fmsytlie,  on  which  the 
lien  of  appellant's  judgment  attached. 

The  words  used  being  insufficient  to  raise  • 
trust  for  the  separate  use  of  the  wife,  the  deed. 
In  effect,  gives  the  first  life  estate  to  Robot, 
with  remainder  to  Maiy  for  life. 

Boacn  v.  8eln-ee,  2  Bush,  112;  Wade  v.  Fisher, 
9  Rich.  £q.,  862;  Ohipehate  v.  Simpaon,  16 
Sim.,  485:  Wiilt  v.  Sagert.  4  Hadd..  409; 
Beatet  Spencer^  2Y.&  ColL  Ch.,  651;  Ken- 
dngton  v.  DoUond,  3  Myl.  &  E.,  184;  AutHn  r. 
.du«A'n,4Ch,I>iv.,236;  Tfflery.  Lake,1^^as», 
&  My. ,  188;  ^ortfay  v.  HurU,  6  yeB.,S46. 

Conceding  the  trust  to  be  for  her  separate 
use,  Robert  took  a  vested  remainder  for  life. 

2  Washb.  Real  Prop.,  412,  413.  547,  60», 
612, 614.  616,  617,  618. 4th  cd.;  4  Kent,  Com., 
lOtb.  ed.,  208;  JvU  Jaeobe,  8  Ch.  DIv..  707; 
Laineon  v.  LaiTiaon,  18  Beav.,  1 ;  Feame,  Rem., 
ed.  1881,  p.  2.  Butler's  noto ft;  4  Kent,  Com.,  202. 
10th  ed.;  Williams,  Real  Prop.,  241;  WetUmT, 
Weeton,  125  Mas8^268;  Darting  v.  Blanchard. 
109  Mass.,  176:  Wliite  v.  Shaw,  6  Cuah.,  56; 
W/iite  V.  Ourtia,  13  Gray,  54;  Blanekard  v. 
BtancJiard,  1  Allen,  328;  2Sugd.  Pow.,  pp.  3-6, 
ed.  1856. 
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The  Uenof  the  jnc^ent  attached  to  Roberts 
IntereBt,  wheOier  vested  or  coDtingent. 

R  8.,  1845.  ch.  57,  sec.  1;  Whits  t.  MePluet- 
4ra.76  Mo.,386;  2  Wa8hb.RealProp.,p.  386, 563; 
WiUiemt     Amory,  14  Mass. ,  90;  KeUy  t.  Mot- 

«an,  3  Tei:g.,  487;  LoekuoodY.  Nye,  %  Swan,, 
15;  WHey  v.  BHdgman,  1  Head.,  68;  Den 
mOman,  SHalst,  180;  Atrftmr.  SmtYA.lSPet., 
464;   T^/ndaU  t.  Warr$,  1  Jacob,  313,  625; 
Bmiih  T.  2  Ld.  Baym..  783. 

Forsythe's  interest  having  passed  to  the  as- 
signee in  bankruptcy,  subject  to  the  lien  of  the 
Judgment,  could  not  be  defeated  nor  the  lien 
oisplaced  by  a  subsequent  exercise  of  the  power 
4^  appointment. 

Doe  T.  Britain,  2  B.  A:  Ald„  93;  Jonet  t. 
Winwood,  8 Mees.  &  W.,  653;  8.  G.,  10 Sim.,  150; 
Bole  T.  &coa,  2  Keen,  444;  8.  C,  4  MyL  & 
€.^87. 

The  power  was  extinguished  pro  tanto  by  the 
Judgment. 

Gate  V.  ffolford,  8  Ves.,  657:  Cox  v.  Chamber- 
lain,4yes.,m;  MaundnaY.  kaundrell,7YeB., 
M7; a. a.lO  Ves.,246;  Morton  t.  Leet.  CO.  Lan- 
caster, Micb.  Assizes,  1819;  Rayy.  Pung.S  B.  & 
Aid.,  561;  Doe  v.  Jonet.  10  B.  &C.,  459;  Skeelea 
V.  Skearly,  8  Sim..  153;  8.  C,  8  MyL  A;C.,  112; 
TayU>rv.  £«»Mdrt,3Ves..4S7;  If^T.  M^heet- 
^a,  76  Mo.,  286. 

The  alleged  appointment  of  Corwith,  being 
1^  way  of  mortgage,  could,  as  against  creditors, 
operate  only  jHv  tanto,  if  at  all. 

Perktne  v.  Walker,  1  Vem.,  97;  T^ome  t. 
77u>me,  1  Vem.,  141;  Skexleev.  Shearly,  8  Myl. 
A C. ,113; 2  Sugd.  Pow.,  19  Am.ed.,  1856;  WhiU 
V.  JTcPftecter*.  76Mo.,  286;  Jonav.  Clifton,  101 
U.  8.,  225  (XXV.,  908). 

The  power  reserved  to  Forsythe  gave  him  the 
«quitable  fee  on  which  a  lien  was  created  by  the 
Judgment 

K  8. 1845,  p.  887;  JMnwn  t.  CStahing,  15  N. 
B.,  398;  LtugfUt  r.  OomwtUlie,  2  Vem.,  465; 
£Wm<*v.C4vA«,13Ve8.,218;28ugd.Pow.,234, 
Am.  ed.,  1858;  May,  Fraud.  Conv.,  98, 94;  Tar- 
iaeJcv.  Jfar6«ry,2Vera.,510;  Smithv,  Hur8t,10 
Hare,  44;  Ptacockv.  Mbnk.l  Ves.  Sr.,  127;  (3W- 
♦dfiw  V.  Melvin,  42  N.  H.,  510;  Maekaeon't  Ap- 
peal, 42  Pa.  SL,  daOiJfellvaine  v.  Smith,  42 
2lo.,45;  Aa<.  Bb.  T.  Windnint,  183  Mass.,  179. 

The  common  law  was  lo  force  In  Illinois,  at 
the  date  of  the  deod  in  trust  to  Arthur,  and  also 
•t  the  time  of  the  rendition  of  the  judgment. 

The  judgment  was  a  lien  on  Forsythe's  estate 
in  reversion,  which  on  the  revocation  of  the 
trusts,  declared  In  the  deed  to  Arthur,  became 
abralute. 

WiUiamtv.  Amory,  14  Mass.,  20;  KHl^r. 

Morgan ,  3  Terg. ,  4S7 ;  Lorlosond  v,  Nye,  2  Swati, 
815;  Wiley  v.  /iriiffpnan,  1  Head,  6S;  D«n.  v. 
Biaman,2Uii)st.,\m;IiHrtony.  Smith,  13  Pet., 
464;  Tyndaiev.  Wnrre,  1  Jacobs,  213,  535;  Smith 

Angell,  2  Ld.  It.-xym.,  783;  Jiarloicv.  Salter, 
17  Ves., 479;  Conklin  v.  Conklin,  8  Sandf.  Ch., 
64;  Anderton  v.  J'ackton,  16  Johns.,  382. 

Cochrane  is  not  entitled  to  protection  as  a 
honajkU  purclinser. 

Lane  v.  ntlhatt,  1  Gilm.  (Vil).  180;  Gay  v. 
lTa}tcnrk.  1  Rand..  78;  Gibsonv.  Jone$,hTAiVj:h., 
e70;  Wilkini  v.  Gordon,  11  Leigh.  547;  Peck  v. 
PtrJc.  9  Yerg.,  801;  Bunt  v.  Base,  3  Dev.  Eq., 
292;  Woody.  Lake,  83  Ala.,  489;  Awmt.  Chiles 
10  Pet.,  178. 
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Meun.  CteoFffe  W.  Smith  and  Edwin  F. 
BiM'ley*  for  John  Cochrane,  appellee: 

The  trust  was  subject  to  defeat  the  Joint 
act  of  Foravthe  and  wife. 

A  power  by  way  of  appointment,  not  by  him- 
self alone,  but  by  himselxand  his  wife,  was  con- 
ferred. The  wife  had  an  equal  ahate  in  tha 
power  with  him,  and  aa  full  authority  as  lu. 
The  power  was  not  divisible,  descoimhle  nor 
transmissible. 

CoU  V.  Wade,  16  Ves.,  43;  Jonee  T.  CUfton, 
101  U.  8.,  225  (XXV.,  908). 

The  settlement  was  made  for  the  separate  use 
of  Mrs.  Forsythe. 

Story.Eq.  Jur., sec  1882;Feny. Trusts, sees. 
648-9. 

It  was  reasonable  and  proper, 

Moore  v.  J%«,  ante  (873). 

She  was  not  affected  by  the  bankruptcy,  nor 
did  it  extinguish  the  power  as  to  For^rthe. 

Jonee  v.  Clifton  (aupra). 

No  lien  attached  at  the  recovery  of  the  Judg* 
mentin  1866. 

Baker  t.  Oopenbarger,  15 111^  108. 

The  bankruptcy  of  Robert  For^srthe  and  tab 
discharge  in  1868  discharged  the  Jodi^neiit. 

Benneguin  t.  (Xewe  (ante,  606). 

Mr.  Jtutiee  Matthews  delivered  the  opinion 
of  the  court : 

This  is  a  bill  tn  equity,  filed  by  the  appel- 
lants, the  object  and  imyer  of  which  Is  to  quiet 
their  title  to  ue  real  estate  described,  situated  in 
Chicago,  as  against  tiieadverseclaims  of  the  ap- 
pellws.  The  question  In  the  case  is  whether  the 
appellants  have  the  legal  title  to  the  premises  in 
controversy.  The  facts  necessary  to  its  deter- 
mination are  as  follows  -. 

In  March,  1866,  the  complainants  below,  now 
the  wpellanta,  recovered  a  judmicnt  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Northem 
District  of  Illinois  against  Robert  For^the.  one 
of  the  appellees,  and  George  T.  Bniun,  for 
19,665.49  and  rawtB,  on  which  execution  was 
issued  during  the  year  and  returned,  not  levied, 
because  no  property  was  found  on  which  to 
levy. 

Prior  thereto,  In  1861,  Robert  Forsythe  had 
purchased  the  real  estate  described  in  the  bill, 
with  his  own  means,  from  Horatio  0.  Loomis, 
and,  according  to  his  directions,  a  deed  was  [346] 
made  by  Loomis  conveyiug  the  property  to 
William  R  Arthur,  as  trustee,  and  to  lils  heirs 
and  assigns,  upon  the  following  trusts  thcretu 
expre^cd  :  "To  permit  Mary  E.  Forsythe,  wife 
of  Robert  Forsythe,  of  Cliicago,  to  use  and  oc- 
cupy, oiioy  and  receive  the  rents  and  profits  of 
said  lands  and  premises,  for  her  llfo  and  to  her 
own  use,  and  at  an^  and  all  times,  upon  the 
oi-dcror  request  in  writing  of  said  MarvE.  For- 
sythe and  the  said  Robert  Forsythe  jointly,  to 
convey  said  lots  or  either  or  any  part  of  them, 
to  such  person  or  persons  as  they  may  desig- 
nate ;  and  in  cose  said  Mary  E.  shAU  die  without 
issue  in  the  lifetime  of  her  said  huslMind,  then  to 
convey  said  lands  to  said  Robert  Forsythe  for 
life,  immediately  after  the  decease  of  said  Mai7 
E. ,  to  bolrl  to  him  and  his  use  for  life,  and  to  his 
child  or  children,  if  any  lawfully  begotten,  in 
f(3e  simple  nnd  remainder,  to  their  use  and  to 
them  equallv  as  tenants  in  common.  But  if  said 
Robert  shall  die  without  lawful  issue,  then  to 
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the  children  of  hk  brother,  Leonard  E.  For- 
aythe,  aod  the  children  of  Lvdia  T.  Wanack 
who  may  be  In  being  at  me  time  oi  said 
Robert's  decease,  in  fee  simple  and  remainder, 
to  their  use  and  to  them  equally  as  tenants  in 
common.  And  in  case  said  Robert  shall  die 
without  lawful  i&Eme  in  the  lifetime  of  said 
Mary  E. ,  then  to  convey  said  lands  and  premises 
to  her  for  life  immediately  after  the  death  of 
said  Rot>ert,  to  hold  to  her  and  her  own  use  for 
life,  and  to  the  children  of  said  Leonard  E.  For- 
sythe,  and  the  children  of  said  Lydla  T.  War- 
rack,  who  may  be  in  being  at  the  time  of  said 
Itliiry's  decease,  in  fee  simple  and  remainder  as 
aforesaid,  to  their  use  and  to  them  equallT  as 
tennnts  in  common.  Butif  hcrL-aftcrsnidltobert 
shall  huve  child  or  cliildrcn  bom  of  his  said  wife 
or  of  any  future' wife,  then  iust^  of  the  con- 
veyance aforeiiaid  to  the  children  of  said 
Leonard  E.  Forsythe  and  Lydia  T.  Warrack, 
said  trustee  is  to  convey  said  lands  to  said  If  ary 
E.  or  to  snid  Robcit  (its  the  one  may  cliancc  to 
surnve  the  other),  to  her  or  his  use  for  life  as 
aforesaid,  and  U>  the  child  or  children  who  may 
be  so  bora  to  them  or  liim,  iu  fee  simple  and  rc- 
maimlcr,  to  tlieir  use  and  to  them  equally  as 
tcnanis  in  coniinon." 

Subsequently,  upon  proper  proccedlncps  for 
t^t  nui-pose,  this  deed  was  reformed  and  cor- 
reclea  by  a  drcn  c  in  chnnccry,  whereby  it  was 
providocl  ihat  ilic  conveyance  of  said  Arthur, 
the  Ini.'stec,  tobe  madeon  the  request  of  the  said 
Robert  and  Mary  E.  Forsythe,  when  made, 
should  be  in  fee  tiimpic  absolute,  and  sliould  op- 
erate  to  cut  off  the  seveml  trusts  tliei'eHfter 
specified  in  said  original  conveyance  to  Artliur. 

This  property  was  improved  by  Robert  F«- 
sythe  by  the  erection  tneroon  of  a  dwelling- 
house,  and  was  occupif;d  by  himself  and  wife  as 
a  residence  at  the  dnteof  the  recovery  of  the  ap 
pellants'  judgment  and  subsequently  during  the 
life  of  Mrs.  Forsythe. 

Robert  Forsythe,  on  Ttfarch  30,  186S,  was,  on 
bis  own  petition,  iid]udG;cd  a  bankrupt  hy  the 
District  Court  of  the  Uuitod  States  for  the 
Korthcm  Di^tnct  of  Illinois,  and  on  July  31, 
180S,  obtained  his  discharge. 

On  Novembers,  Robert  Forsythe  and 
Mary  E.  Forsythe  joined  in  a  written  request  to 
Arthur,  the  trustee,  directing  him  to  convey  the 
premises  in  controversy  to  Nathan  Coi  witli,  iu 
fee  simple.  Mrs.  Forsythe  die»i  on  January  1, 
1870,  leaving  no  issue,  and  on  January  4,  1870, 
Aithur,  in  pursuance  of  the  appointment  pre- 
vioasly  made,  conve;j-ed  the  property  to  Cor- 
with,  as  directed.  This  conveyance  was  in  form 
absolute,  but  it  is  claimed  that  it  was  intended 
merely  as  security  for  an  indebtedness  due  to 
Corwith  from  Foreythe.  At  any  rate,  Corwith 
conveyed  the  property  to  Robert  Forsythe  by  a 
deed  dated  March  IS,  1870,  and  the  latter,  by  a 
deed  of  trust  dated  March  10, 1870,  in  anticipa- 
tion of  the  conveyance  to  hhnsetf ,  conveyed  it 
to  George  Scoville.  as  trustee,  to  secure  to  John 
Cochrane  $16,000  which  the  latter  liad  lent  to 
Forsythe,  and  out  of  which  Corwith  had  re- 
ceivM  the  amount  due  him. 

On  May  0,  1870,  the  appellants  caused  an 
aliat  execution  to  be  issued  on  their  judgment 
and  levied  on  the  premises  as  the  properly  of 
Robert  Forsytlie ;  on  June  7, 1870,  it  was  sdd 
under  this  execution  to  them,  on  a  Nd  of  the 
amount  due  on  their  judgment,  and  Scptcin- 
7tt3 


ber  0,  1871.  the  time  for  redemption  havins 
ehtpsed,  Uiey  received  a  deed  from  the  manlid 
conveying  the  dtle  to  them. 

RobertTorsjrthe  being  bidefiuilt  for  non-pay- 
ment  of  interest  on  the  debt  to  Cochrane,  Sco-  ■■*■*" 
ville  executed  the  power  of  sale  under  the  deed 
of  trust  to  him,  by  a  sale  to  James  D.  Wallace 
on  April  17,  1872.  The  latter  had,  just  prior 
thereto,  on  March  8,  1873.  acquired  whatever 
title  to  the  premises,  if  any,  had  vested  in  the 
assignee  in  liankruptcy,  by  a  sale  and  convey- 
ance thereof  from  him.  TherQapon,WaUaoe  n- 
oonveyed  the  premises,  with  wama  additional 
property,  to  George  Scoville,  as  trustee,  to  se- 
cure the  whole  amount  of  principal  and  interest 
due  to  Cochrane,  amounting,  with  tlie  expenses 
of  the  transaction,  to  $17,000,  the  amount 
specified  in  the  deed  of  trust.  This  arrangement 
was  made  for  the  better  security  of  the  debt  due 
to  Cochrane,  John  Forsythe  having  become,  in 
consideration  thereof,  a  guarantor  of  tJie  notes 
given  therefor. 

On  May  27.  Ib72,  the  complainants,  having 
taken  possession  under  their  claim  of  title,  fliea 
the  present  hill  of  complaint,  to  which  Wallace 
and  Robert  Forsythe  were  made  defendants, 
praying  to  have  tlieir  title  quieted  as  against 
them. 

On  May  1, 1876,  Scoville  executed  the  power 
of  sale  under  the  deed  of  trust  to  him,  and  sold 
the  property  embraced  therein,  including  the 

J remises  in  controversy,  to  Cochrane,  who,  on 
uly  13,  1876,  was  admittc<l  as  a  party  defcnd- 
nnt,  and  filed  bis  answer  and  cross-Dill,  claiming 
title  in  himself,  and  praying  for  a  decree  for  re- 
lief. On  final  hearing,  Uie  original  bill  was  dis- 
missed and  a  decree  rendered  upon  the  crosa-biU 
of  Cochrane  as  prayed  for.  To  review  that  de- 
cree is  the  object  of  the  present  appeal. 

It  is  manifest  that  it  is  vital  to  the  appellantsT 
cnsc,  that  they  should  maintain  and  eslahlish  a 
judgment  lien  upon  tlie  estate  of  Rol>ert  For- 
sythe, in  the  premises  in  controversy,  at  the  date 
of  the  recovery  of  the  judgment  in  1806 ;  bo- 
cause  the  discharge  in  bankruptcy  of  Forsythe, 
In  1838,  released  him  from  all  personal  liablli^ 
on  account  of  the  judgment,  so  that  the  subse- 
quent levy  of  an  execution  in  1870  oould  have 
no  effect  except  to  enforce  a  lien  subwsting  at 
the  time  of  the  adjudication  in  bunkruptcv. 

It  is,  accordingly,  contended  on  behaii  oi  the 
complainants,  that  their  juilgmeut  took  effect 
at  its  rendition  as  a  lien  upon  an  equitable  es- 
tate for  life,  reserved  to  Robert  Foi^the  by  the 
terms  of  the  deed  of  trust  to  Arthw,  which  was 
not  and  could  not  be  displaced  by  the  appt^t- 
ment  by  virtue  of  which  the  conveyance  was 
made  by  Arthur,  the  trustee,  to  Corwith;  that 
the  power  of  appointment  secured  to  Forsythe 
and  wife  operated  to  subject  the  enlirc  estate, 
which  could  be  disposed  of  under  that  power  (3S0] 
and  which  was  the  fee  simple,  to  the  claims  of 
creditors  reduced  to  judgment;  and  that  RoV 
ert  Forsythe  had  an  eqmtable  reversion  In  fee 
in  the  trust  estate  by  reason  of  the  failure  of 
the  ultimate  limitations  alleged  to  be  void  for 
remoteness,  as  they  were  to  take  effect,  accord- 
ing to  the  terms  of  the  trust,  only  after  an  in- 
definite failure  of  issue,  which  reversion  in  fee 
was  subject  to  the  lieu  of  judgments  against  him. 

The  statute  of  Dlinois  in  force  at  the  time 
and  governing  the  case  was  sec.  1,  ch.  57,  R.  S., 
1845,  which,  after  providing  thai  judgments 
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ihould  l:e  a  llcn  on  the  real  estate  of  the  Judg- 
ment debtor,  provided  as  foUowB:  "  The  term 
*  real  estate '  in  tliis  section  shall  be  construed 
to  include  all  interest  of  the  defendant  or  any 
person  to  his  use,  held  or  claimed  by  virtue  of 
any  deed,  bond,  covenant  or  otherwise,  for  a 
conveyance  or  as  morteagee  or  mortgi^;or  of 
lands  lu  fee,  for  life  or  fur  years." 

Except  BO  far  as  modified  by  this  Act,  the 
common  law  on  the  same  subject  was  in  force 
in  Illinois  by  express  adoption.  R.  8.,  1845.  p. 
337.  sec.  1. 

In  Spindle  v.  Sireve  [ante,  512],  it  was  stated 
to  be  the  law  in  Ulinois  that  where  the  legal 
title  to  lands  is  in  trustees,  for  the  purpose  of 
serving  the  rcauirements  of  an  active  trust,  the 
judgment  crctlitor  had  no  lien  and  could  ac- 
quire none  at  law,  but  could  obtain  one  only  by 
filing  a  bill  in  equity  for  that  purpose,  accord- 
ing to  the  proTisioos  of  section  49  of  the  Chan- 
cery Practice  Actof  that  State.  R  S.,  184C,  p. 
97.  It  was  otherwise  if  the  trust  was  merely 
passive,  such  as  those  described  in  the  section 
defining  real  estate  as  subject  to  the  lien  of 
judgments,  already  quoted.  Miller  v.  David- 
aon^%  111.  (3Gilm.),  518;  Baker  v.  Copenbarger, 
16  III.  108;  nonuuy.  Eekard,  88  lU.,  593. 

The  rule  at  common  law  and  the  correspond- 
ing jurisdiction  of  chancery  aa  to  equitable  es- 
LntcH  oi-e  fullv  explained  in  MorteU  v.  Bank,  91 
U.  S.,  357  rXxni.,  4801;  Lessee  of  Bmiih  v. 
MeCann,  24  How.,  898  [65  U.  8.,  XVI..  714]; 
Sat.  and  T.  Go.  v.  Earle  [anU,  301}. 

In  the  present  instance,  the  trust  was  an  act- 
]  ivc  one,  not  merely  passive.  At  no  time  dui^ 
ins  the  lifetime  of  his  wife  could  Robert  For- 
syUie  call  Inr  or  comi>ct  from  the  trusteeacon- 
vcyancn  of  the  legal  title.  On  the  contrary, 
the  triLstie  was  required  by  the  terms  of  the 
trust,  subject  to  the  power  of  appointment,  to 
retain  the  legal  title  in  himself  and  to  i^ennit 
Mrs.  Forsythe  to  use  and  occupy  the  properly 
and  to  enjoy  and  receive  the  rents  and  profits 
thereof  during  her  life  and  to  her  own  use;  lan- 
guage which,  if  it  cannot  be  properly  construed 
to  devote  it  to  her  separate  use,  all  the  more  re- 

Siiircd  the  protection  secured  to  her  actual 
ght  by  the  le^  title  being  vested  in  a  trustee. 
The  estate  of  Robert  ForsyUie,  therefore,  under 
the  trust,  wbetlier  for  life  or  in  fee,  whether 
vested  or  contingent,  was  equitable  merely  and 
of  that  nature  which  could  not  be  subjected  to 
sale  for  payment  of  his  debts  except  by  tlie  aid 
of  a  court  of  er^uity.  In  such  cases  no  lien 
arises  by  operation  of  law  from  the  judgment, 
but  onlv  on  tlie  Gliog  of  the  bilL 

On  the  contrary  supposition:  that  the  estate 
of  Robert  Forsythe,  under  the  deed  of  trust  to 
Arthur,  was  subject  at  law  to  the  lien  of  the  ap- 
pellants' Judgment,  their  title  still  must  fail. 
Prior  to  Qic  enactment  of  1  and  2  Victoria,  ch. 
110,  it  wa.0  settled  in  England  that  at  law  a  judg- 
ment against  the  parly  having  a  jrawer  of  ap- 
pointment, with  the  estate  vested  in  him  until 
and  in  default  of  appointment,  was  defeated  by 
tbc  subsequent  execution  of  the  power  in  favor 
of  a  mortgiigue.  Doe  t.  Jon^s,  10  Bam.  &  C, 
4r>9;  T^nitaU  v.  Trappet,  &  Bim..  800.  And  it 
WHS  held  to  be  immaterial  that  tbc  purchaser 
had  notice  of  the  judgment,  Katon  v.  Sanxter, 
6  Sim.,  S17;  or  tliat  a  portion  of  the  purchase 
money  was  set  aside  as  an  indemnity  against  it, 
Skeelet  v.  £/i«ar^.  8  SiAi..  153;  B.  C,  on  ap- 
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peal,  8  Myl.  &  Cr..  113.  In  this  case,  Sir  John 
Leach,  the  Viea-ChaneeUor,  decided  that  the  ef< 
feet  of  the  transmission  of  the  estate  by  ap- 
pointment was  that  the  appointee  takes  It  m  the 
same  manner  as  if  it  had  been  limited  to  him 
by  the  deed  under  which  the  appointor  takes 
in  default  of  appointment  and,  consequently, 
free  and  disconnected  from  any  Interest  that  the 
appointor  had  in  the  tenements  in  default  of 
appointment;  that,  as  the  appointee  Is  in  no 
sense  the  assignee  of  the  appointor,  he  cannot  C36fl] 
be  affected  by  judgments  which  affect  only  the 
estate  and  interest  of  the  appointor,  and,  that 
baing  bo,  the  circumstance  of  his  having  notice 
of  such  judgments  Is  immaterial. 

TheStatute  of  1  and  2  Vict.,  ch.  110,  altered 
the  law  in  this  respect,  by  making  judgments 
an  actual  charge  on  the  debtor's  pnmOTty,  where 
he  has  at  tlio  time  the  judgment  is  entered  up 
or  at  any  time  afterwards,  any  disposing  power 
over  It,  which  he  might,  without  the  assent  of 
any  other  person,  exercise  for  his  own  benefit;  so 
that  it  would  continue  to  bind  the  property  not- 
withstanding any  appointment  2  Sugd.  row., 
7thLond.  ed.,  83;  Burton,  Iteal  Prop.,  8th  Lond. 
ed.,  283:  Uotham  v.  Somcrcille,  9  Bob-v.,  63. 

In  lUmois  the  definition  of  that  real  estate 
which  is  made  subject  at  law  to  Uie  lien  of  judg- 
ments was  enlarged  by  tbc  Act  of  July  1, 1872, 
Ilurd's  R.  S.,  1883,  p.  676.  so  as  to  include  all 
legal  and  equitable  rights  and  Interests  therein 
and  thereto;  but  the  rights  of  the  parties  in  this 
suit  are  not  affected  by  it  and  must  be  governed 
by  the  principles  of  the  common  law  in  force 
when  tuey  became  fixed. 

It  is.  indeed,  a  rule  well  established  In  En- 
gland, and  recognized  In  this  country,  that 
where  a  person  has  a  general  power  of  appoint- 
ment, either  by  deed  or  by  will,  and  executes 
this  power,  the  property  appointed  is  deemed, 
in  equity,  part  of  his  assets  and  subject  to  the 
demands  of  his  creditors  in  preference  to  the 
claims  of  his  voluntary  appointees  or  legatees. 
This  rule  is  stated  by  Mr.  Juatiee  Gray,  In  Clapp 
V.  Ingra/uiin,  126  itass..  200,  to  have  had  Its 
origin,  perhaps,  in  a  decree  of  Lord  Somers, 
afUrmed  by  toe  House  of  Lords,  in  a  case  in 
which  the  person  executing  the  power  had,  In 
(■fleet,  reserved  the  power  to  himself  in  grant- 
ing away  the  estate.  Thompson  v.  Towne^rtx. 
Ch.,  52;  S.  0.,  2  Vem.,  319.  But  it  was  fre- 
quently afterwards  applied  to  cases  of  the  exe- 
cution of  a  general  power  of  appointment  by 
will,  of  property  of  which  the  donee  liad  never 
any  ownership  or  control  during  life.  In  Re 
Harvey's  Estate.  L.  R,  13  Ch.  Div.,  216.  That 
doctrine,  however,  has  no  application  In  the 

f)resent  case  for  several  reasons.  The  appcl- 
ants  did  not  seek  such  relief  in  equity  as  against 
the  estate  created  by  the  exercise  of  the  power  [363] 
of  appointment  by  Robert  Forsythe,  but  claimed 
a  lien  at  law  upon  the  antecedent  esl.itc,  which 
that  exercise  of  the  power  bad  displaced  and  de- 
feated.  At  the  time  when  that  might  have 
been  done,  their  judgment  had  ceased  to  be  a 
debt  against  him  by  reason  of  his  dischargt!  in 
bankruptcy,  and  the  aPi>oiutccs,  Corwith  and 
Cochrane,  were  not  volunteers  but  purchasers 
for  value. 

It  is  further  said,  however,  that  the  bank- 
ruptcy Itself  cut  off  the  power  of  appointment 
in  Forsythe.  If  so.  it  passed  to  the  assignee  in 
bankruptcy  for  the  benefit  of  the  estate  and  ita 
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general  creditors;  vas  exercised  by  the  sale  at 
which  Wallace  became  tbepurchaser,  and  vest- 
ed in  him  a  complete  title  by  virtue  of  the  ap- 
pointment, displacing  and  defeating  the  limita- 
tions under  the  original  deed  of  trust  to  Ar- 
thur; and  then  passed  to  the  appellees  by  virt- 
ue of  the  conveyance  from  Wallace  to  Sco- 
ville.  But  it  was  held  in  Janet  v.  Clifton,  101 
V.  8.,  225  [XXV.,  908],  that  such  a  power  of 
appointment  does  pass  to  an  assignee  in  banlc- 
ruptcy  of  the  person  In  whom  the'power  resides. 

The  case  of  White  v.  MePheOeh,  76  Ho.,  286, 
cited  and  relied  on  by  counsel  for  appellants, 
does  not  decide  the  only  question  involved  here. 
That  case  arose  under  the  Missouri  Statute, 
which  appears  to  be  broader  than  that  of  Illi- 
nois in  its  definition  of  real  estate  subject  to 
seizure  and  sale  on  executions  at  law;  and  was, 
in  fact,  a  proceeding  in  equity  by  a  creditor's 
bill  to  subject  the  estate,  which  was  subject  to 
the  power  of  appointment  and  had  been  con- 
veyed to  a  volunteer  in  pursuance  thereof,  to 
the  satisraction  of  judgments. 

On  the  wMe  case,  toe  are  <^  opinion  that  the 
decree  of  the  Circuit  Court  mu  eorrect,  and  it  it, 
accordingly,  aMrmed. 

True  copy.  Teat: 

Jatucs  H.  HcKenney,  Clerk,  Sup.  Court,  U.  B. 
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NEW  ORLEANS  NATIONAL  BANK. 
Appt., 

V. 

CELESTINE  LOUISE  FORTIER. 

(8oe  8.  C,  Reporter's  ed.,  189-410.) 

AdmiMion  of  pariiee—liabiUty  <^  a  married 
woman — loan  by  Jialional  bmik  on  mortgage 
tecurity — when  talid. 

1.  Where  n  bill  filed  by  A,  In  hia  capacity  of  preel- 
deut  of  a  nutiouat  bank,  is  treated  throiiEbout  the' 
UtigHttrin  by  buth  portln-soa  theblUof  the  bank,  the 
dcicnflnnt  will  not  be  allowed  on  final  bearing,  in 
order  to  defeat  the  Jurisdiction,  to  assort  for  the 
first  time,  that  A  and  not  the  Innkls  the  oomplain- 
atit. 

2.  In  Loutfttana,  since  the  Act  of  18K,  when  a  mar- 
ried woman,  with  the  authorizatfonof  her  husband 
and  the  sanction  and  certiflcateof  the  judge, bor- 
rows money,  the  creditor  is  not  bound  to  show  that 
the  money  was  used  for  her  separate  benefit  and 
advantai^  but  the  debt  may  be  enforced  a^lost 
her  and  her  separate  propertv  mortgaged  to  secure 
it,  unlefia  she  shows  that,  with  the  knowledge  or 
connivance  of  the  lender,  the  moaey  was  borrowed 
and  used,  not  for  her  separate  benefit,  but  for  Uiat 
of  her  husband. 

8.  A  loan  of  money  made  by  a  national  bank  on 
the  security  of  a  mortgnge  maybe  enforced;  ob- 
jection to  the  bank's  taking  a  mortgage  Men,  as  so- 
ourity  for  future  advances,  can  only  be  made  by 
the  United  States. 

[Nos.  89,  90.  ] 
Argued  Not.  17, 1384.   Decided  Dee.  1, 1884. 


"SOTi^— Acknowledgment  of  deed  bu  vuirried  wo- 
man ;  parol  evidence  to  contradict ;  intererted  officer. 
Bee  nerfe  to  Drury  v.  Foster,  69  U.  8.,  XVII..  760. 

Power  of  tutitunal  banka  to  take  tnortooge  Mcvrily. 
B«3  note  to  Nat.  Bk.  v.  WUtuey,  108  11.6..  XXVL, 
MS. 
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THE  United  States.  Oct.  Tkbi^ 

APPEALS  from  the  Circuit  Court  of  the 
United  Statea  for  the  Eastern  Diitrid  of 
Louisiana. 

The  histoTy  and  facta  of  the  case  appear  In 
the  opinion  of  the  court: 

Meesrt.  B.  F.  Jonaa  and  Uervry  C.  Miller, 
for  complainant. 

Mettre.  J.  A.  Campbell  and  Tlitma*  Jt^n 
Semmet,  for  defendant. 

Mr.  Jvtdee  Woods  delivered  Uie  opinion  of 

the  court: 

These  are  cross  appeals  from  a  decree  In 
equity  in  a  cause  brou^^htby  "Albert  Baldwin, 
in  his  capacity  of  president  of  the  New  Orleans 
National  Bank,  a  Corporation  organized  under 
the  National  Banking  Law,  agtunst  Cdestine 
Louise  Fortier,"  who  was  a  married  woman, 
the  wife  of  Polycarpe  Forder, 

The  purpose  of  the  suit  was  to  enforce  the 
collection  of  a  note  drawn,  as  the  bill  avers, 
"By  the  said  Celestine  Louise  Fortier  to  her 
own  order,  and  by  her  indorsed  with  the  au- 
thorization of  her  said  husband,  dated  at  New 
Orleans,  March  16, 1877,  payable  one  year  after 
date,  baring  interest  at  eight  per  cent  per  an- 
num from  maturity  until  paid,  for  910,000." 
Leon  Godchaux  was  the  payee  of  the  note, 
who,  after  Its  maturity  and  hut  a  short  time  be- 
fore the  suit  was  brought,  transferred  it  to  the 
New  Orleans  National  Bank.  The  note  was 
secured  by  a  mortgage,  executed  by  Mrs.  For- 
tier, on  three  squares  and  six  lots  of  ground  In 
the  city  of  New  Orleans,  which  were  her  sepa- 
rate property.  The  bill  by  which  the  suit  was 
commenced  prayed  for  an  order  of  seizure  and 
sale  d  the  mortgaged  premises,  as  provided  by 
the  Code  of  Practice  of  Louisiana . 

The  mortgage  was  In  the  ordinary  form  of 
mortgages  in  Louisiana,  and  was  executed  In 
tbe  usual  manner  before  a  notary  public  and 
competent  witnesses.  Appended  to  it  was  the 
followinpr  certificate: 

"The  State  of  Louislanat  Parish  of  Orleans, 

City  of  New  Orieans : 
Fonrui  District  Court  for  the  Pariah  of  Orleans. 

I,  W.  T.  Houston,  Judge  of  the  Fourth  Dis- 
trict Court  for  the  Parish  of  Orleans,  do  hereby  [44 
certify  that  on  this  14th  day  of  March,  1877, 
personally  came  and  appeared  before  me,  at 
Chambers,  in  the  City  of  New  Orleans,  Sirs. 
Celestine  Louise  Labranche,of  lawful  age,  tbe 
wife  of  Polycarpe  Fortier,  of  this  city,  and  by 
virtue  of  article  137  of  the  Revised  Civil  Coda 
of  Louisiana,  I  did  then  and  there  examine  the 
said  Mrs.  P.  Fortier,  separate  and  apart  from 
her  said  husband,  and  she  stated  that  she  ap- 
peared before  me  for  the  puipose  of  obtaining 
the  certificate  specIGed  in  said  article  to  borrow 
the  sum  of  f 10,000  for  her  separate  benefit  and 
ad  vantage  by  morteaging  lier  separate  property. 

I  do  further  oerwy  that  then  and  there  I  ex- 
amined her,  touching  the  object  for  which  the 
said  sum  of  money  was  to  be  borrowed,  and 
that  I  have  by  her  declaration,  made  on  oatli, 
ascertained  to  my  sati-sfaction  that  tbe  sum  of 
$10,000,  which  the  said  Mrs.  P.  Fortier  desires 
to  borrow,  is  not  for  her  husband's  debts  nw 
for  his  separate  advantage  or  tbe  benefit  of  hia 
separate  estate  or  for  the  community,  but  that 
the  same  Is  solely  for  licr  separate  advantage, 
and  I  therefore  ^ve  and  sig^  this  certificate  in 
pursuance  of  said  article,  giving  my  sanction 
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nd  anthoritj  to  said  Hn.  P.  Fortier,  with  the 
authorization  of  her  husbood  to  hypothecate 
or  mortgage  her  separate  property  for  the  pur- 
pose of  oorrowiug  the  said  sum  of  $10,000. 

Witness  my  hand  and  the  seal  ut  mid  court, 
this  14th  day  of  March,  1877. 

W.  T.  Houston,  Jvdae." 

A  writ  of  seizure  and  sale  having  issued 
as  prayed  for  in  the  bill,  Mrs.  Fortier  filed  her 
plea  and  a  cross-bill.  In  the  latter  she  prayed 
lor  aa  injunction  to  restrain  the  seizure  and  sale 
of  the  mortgaged  premises.  The  grounds  upon 
which  she  based  her  defense  to  the  original  bill 
and  the  relief  prayed  by  her  cross-bill,  were  as 
follows:  admitting  tbat  at  and  before  the  date 
of  the  note  and  mortgage  she  was  separated  in 
property  from  her  husband,  Polycarpe  Fortier, 
■he  averred  that  she  was  possessed  in  her  own 
right,  as  of  a  separate  estate,  of  the  property 
dncrihed  in  the  mortgage;  tliat  the  considera- 
B]  tkm  of  the  note  sued  on  and  secured  by  the 
mortgage  was  in  part  money  lent  to  her  hus- 
band by  Godchaux,  the  payee,  and  In  part  the 

Eayment  nod  satisfaction  of  a  debt  due  from 
er  husband  to  Godchaux. 
To  show  that  Godchaux  knew  that  the  money 
was  not  bonowed  for  the  separate  benefit  Ot 
Mrs.  Fortier,  the  cross-bill  further  averred  that, 
before  the  execution  of  the  mortgage  by  ber,  it 
was  agreed  between  her  husband  and  Godchaux 
that  tbe  loan  should  be  secured  by  a  mortgage 
on  her  husband's  property;  but  the  titles  not 
proving  satisfactory  to  Godchaux,  it  was  agreed 
between  him  and  her  husband  tbat  the  mort- 
gage to  secure  the  loan  should  be  placed  on  her 
■qwrate  property,  and  that  it  should  be  trans- 
ferred toUic  property  of  her  busbood  when  his 
titles  were  perfected.  For  the  reasons  stated, 
it  was  averred  that  the  note  and  mortgage  sued 
on  were  not  binding  on  ber  property. 

There  was  an  answer  and  demurrer  to  the 
cross-bill.  The  answer  denied  that  the  note 
sued  on  was  given  for  any  oiber  purpose  tlion 
that  expressM  in  the  certificate  of  the  Judge 
appended  to  the  mortgage,  and  averred  that 
tne  money  raised  on  the  note  was  all  i^d  to 
Mis.  Fortier  except  the  discount,  amounting  to 
$1,025,  and  the  sura  of  $1,200,  which  was,  by 
her  direction,  handed  to  the  notary  to  pay  taxes 
due  on  the  mortgaged  premises. 

The  demurrer  applied  to  all  those  averments 
ol  the  cross-bill  "tending  to  show  that  the  said 
note,  and  mortgage  granted  by  her,"  Mrs.  For- 
tier, "to  secure  the  same  were  not  executed  for 
ber  own  use  and  benefit,  in  oppoution  to  her 
sworn  declarations  made  on  her  examination  by 
the  Judge  of  the  Fourth  District  Court  and  the 
certificate  of  the  said  Judge  to  that  effect,  and 
to  all  those  averments  in  regard  to  the  applica- 
tion made  of  the  money  lent  by  said  Godchaux 
on  the  faith  of  said  mortgwe. 

It  was  shown  by  the  evidence  that  the  mort* 
gage  and  note  were  executed  in  the  office  of  the 
notary ;  tbat  Mr.  and  Mrs.  Fortier  and  God- 
chaux, tbe  payee  of  the  note  and  the  mortgacfee, 
were  present;  tbat,  upon  tbe  execution  and  de- 
livery of  the  papers,  Godchaux  retained  from 
the  $10,000,  for  which  tbe  note  was  given:  first, 
3]  the  discount  of  10  per  cent  on  tbe  face  of  the 
note,  amounting  to  $1,025,  and  second,  the 
amount  of  a  debt  due  from  Mr.  Fortier  to  him, 
being  the  sum  of  $1,800;  that  he  gave  his  check 
to  tbe  notaiy  for  $1,200  to  be  applied  to  the 


discharge  of  taxes,  etc.,  which  were  a  lien  on 
the  mortgaged  premises,  and  that  he  paid  the 
residue  of  the  $10,000  by  banding  to  an.  For 
tier  his  check  on  the  Union  National  Bank  for 
$5,975,  payable  to  her  order. 

It  was  further  shown  that  after  Mrs.  Foriier 
received  the  check  it  was  deposited  by  Mr.  For- 
tier, with  her  Indorsement,  to  Ids  own  credit  in 
the  Louisiana  National  Bank,  and  the  deposit 
was  drawn  out  from  time  to  time  thereafter  on 
his  checks.  The  proceeds  of  the  check  for 
$1,200  handed  to  tbe  notary  wore  applied,  after 
deducting  the  fees  of  the  notary,  to  tlw  payment 
of  the  taxes,  interest  and  costs,  which  were  a 
lien  on  tbe  mortgaged  premises. 

Robert  Duque,  a  witness  for  the  defendant, 
who  appeared  to  be  the  friend  and  ieeal  advisor 
of  Mr.  Fortier,  the  husband,  testified  that  tbe 
latter,  before  the  execution  of  the  note  and 
mortgage  In  suit,  proposed  to  Godchaux  to 
borrow  of  him  $10,000  and  to  secure  the  same 
by  a  mortgage  on  tbe  Fort  Leon  plantation,  of 
which  he  was  the  owner;  that  Godchaux  de- 
clined to  make  tbe  loan  on  the  security  offered 
on  account  of  some  defect  in  the  title,  and  tbat 
the  loan  was  afterwards  made  on  the  security 
of  the  mortgage  In  suit,  with  tiie  agreement  be- 
tween Mr.  Fortier  and  Godchaux  that  when 
the  former  perfected  his  title  to  the  Fort  Leon 
plantation  the  mortgage  should  be  transferred 
to  it  and  the  property  of  Mrs.  Fortier  released 
therefrom. 

Tlie  testimony  of  DuQu6  on  these  points  was 
directly  and  unequivoctuly  contradicted  by  the 
deposition  of  Godchaux. 

Godchaux  also  te^ed  that  before  the  loan 
was  made  to  Mrs.  Fortier  he  went  to  see  the 
property  which  was  afterwards  mortgaged ;  that 
he  was  shown  over  it  by  Mrs.  Fortier,  who  told 
him  she  wanted  to  borrow  the  money  to  im- 
prove the  property  and  pay  off  the  taxes  due 
upon  it. 

This  testimony  of  Godchaux,  In  reference  to 
his  inspection  of  tbe  property  and  the  state- 
ments of  Mrs.  Fortier,  was  not  directly  contra- 
dicted by  ber,  altbough  she  was  exammed  as  a 
witness  in  the  case,  nor  was  she  questioned  by  [444' 
her  counsel  in  reference  thereto.  She  testified 
tbat  she  received  no  muncy  from  Godchaux  on 
the  loan  made  by  him,  and,  that  she  did  not  re. 
ceive  any  money  on  his  check,  which  she  ad- 
mitted was  indorsed  by  her,  and  that  none  of 
the  money  loaned  was  used  for  her  separate 
benefit. 

Upon  final  hearing,  tbe  circuit  court  rendered 
a  decree  for  tbe  complainant,  in  the  original  bill 
for  $7,860  with  interest  thereon  from  March  16, 
1878,  and  five  per  cent  attorney's  fees,  having 
deducted  from  the  amount  appearing  to  be  due 
upon  tbe  note  of  Mrs.  Fortier  the  sum  $2,140, 
toat  sum  being  the  amount  retained  by  Qod< 
chaux  out  of  Oe  proceeds  of  the  note  of  Mrs. 
Fortier  for  the  debt  due  him  by  Mr.  Fortier, 
with  the  interest,  etc.  The  court  dismissed  the 
cross-bill  with  costs.   Both  parties  appealed. 

It  is  first  assigned  for  error  by  Mrs.  Fortier, 
tbe  original  defendant,  that  as  the  bill  was  filed 
in  the  name  of  "Albert  Baldwin,  in  his  capac- 
ity of  president  of  tbe  New  Orleans  National 
Bank,  against  tbe  defendant,  who  Is  all^^ed 
to  be  a  citizen  of  Louisiana,  it  does  not  appear 
that  the  parties  were  citizens  of  different  States; 
and  as  no  other  ground  of  jurisdiction  is  averred. 


Digitized  by 


Googf 


e 


SUFBBMB  GOUBT  OW  THE  UhITID  STATKS. 


Oct.  Term. 


the  drcnit  amrt  does  not  appeea  to  hm  had 

jurisdiction  of  the  case. 

If  Baldwin  was,  in  fact,  the  complainant, 
there  was  no  erotmd  stated  in  the  petiUon  upon 
which  the  lunsdictiou  of  the  drcmt  court  could 
rest  and  the  objection  to  the  jurisdiction  could 
be  nude  at  any  time.  But  tiie  coonsel  tor  titie 
Bank  insists  thaX  the  Bank  and  not  Baldwin 
was  the  complafnant.  The  question  Is,  there- 
fore: how  is  the  bill  to  be  construed? 

It  Is  clear,  upon  an  inspection  of  the  whole 
TAAKi  record,  that  the  suit  was  treated  by  both  parties 
i**"-'  and  by  the  Circuit  Court  as  the  suit  of  the  New 
Orleans  National  Bank  and  not  of  Albert  Bald- 
win. Every  pleading  in  the  case,  includins; 
the  answer  and  cross-oill  filed  by  the  defend- 
ant, and  every  order  and  decree  made  by  the 
court,  was  entitled  "The  Nm  Orleans  National 
Bank  y.  0,  L.  Fortier."  In  the  appeal  bond 
given  by  the  defendant,  the  cnse  was  described 
In  the  same  manner.  The  cause  of  action  set 
out  in  tlie  petition  was  the  cause  of  action  of 
the  Bank.  The  plea  of  the  defendant  to  the 
original  bill  treated  the  Bank  as  the  complain- 
ant by  averring  that  "The  said  Bank  is  not  the 
bolder  of  the  note  for  value,  and  that  the  note 
was  sued  on  in  the  name  of  the  Bank  merely  to 
give  the  court  jurisdiction.  The  answer  to  the 
cross-bill  was  styled  the  answer  of  the  New 
Orleans  National  Bank.  It  averred  that  the 
Bank  was  the  holder  of  the  note  and  mortgage 
sued  on,  and  that  the  bill  was  intended  to  be  and 
was  the  bill  of  complaint  of  the  Bank  and  not 
of  Baldwin.  There  was  no  replication  to  this 
answer.  It  is  plain,  therefore,  that  the  defend- 
ant carried  on  the  litigation,  on  the  tbcoiy  tliat 
the  Bank  was  the  complainant,  and  the  cause 
was  entertftined  and  decided  by  Uie  circuit  court 
on  the  same  assumption. 

We  must  adhere  to  the  conntruction  of  the 
bDl  asserted  by  the  Banic  and  acquiesced  in  by 
the  defendant.  Tlie  defendant  havlog  heracff 
BO  construed  and  treated  the  bill,  will  not  be  al- 
lowed on  final  hearing,  in  order  to  defeat  the 

Iurisdiction,  to  assert,  for  the  first  time,  that 
laldwin,  and  not  the  Bank,  wns  the  complain- 
ant. It  follows  that  the  objection  to  the  juris- 
diction is  not  well  taken. 

We  now  come  to  the  merits  of  the  cnse.  The 
contention  of  the  counsel  for  complainant  is, 
that  Mrs.  Fortler,  having  by  the  authorization 
of  her  husband  and  of  the  Judge  of  the  Fourth 
District  Court,  evidenced  by  bis  certificate,  been 
empowered  to  borrow  the  money  sued  for,  to 
be  used  for  her  separate  benefit  and  advantage, 
and  to  mortgage  her  separate  property  therefor, 
Ib  concluded  by  the  certificate  of  the  Judge,  and 
cannot  be  heard  to  deny  that  the  money  was 
borrowed  for  her  own  use  or  to  assert  that  it 
was  borrowed  to  pay  her  husband's  debts,  or  for 
[446]  his  separate  advantage.  On  the  other  hand,  the 
counsel  for  the  defendant  insists  that  the  money 
was  in  fact  borrowed  by  Mrs.  Fortier  for  the 
use  of  and  to  pay  the  debts  of  her  husband, 
which  Godcliaux,  the  payee  of  the  note,  well 
knew,  and  Uiat  the  money  borrowed  was  so  ap- 
plied by  the  husband,  and  that  she  Is  not  pre- 
cluded by  the  certificate  of  the  Judge  from 
diowing  these  facts,  and  that  being  shown,  they 
arc  a  defense  to  the  suit 

By  article  2413  of  the  Civil  Code  of  Louisi- 
ana, of  1826,  it  was  provided  as  follows: "  The 
wife,  whether  separated  in  property  by  contract, 
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or  by  Judgment,  or  not  separated,  cannot  bind 
herself  for  her  husband  nor  conjoint)^  with 
hhn,  for  debts  contracted  bf  him  before  or  dnr- 
Ingthe  marriage. " 

This  article  is  now  article  2898  of  the  Civil 
Code  of  tSm.  The  Supreme  Court  of  Louisiana, 
construinff  It,  has  r^eatedly  decided  that  a  debt 
contracted  by  a  married  woman,  whether  sep- 
aratod  in  property  from  her  husband  or  not, 
could  not  De  enforced  against  her  unless  the 
creditor  established  afiSrmatively  that  tb«  debt 
inured  to  her  separate  benefit.  Dranffuet 
Prtidhomme^SlA.,  14; Fiuealr.  8auTiiut,lIjk. 
Ann.,  4S8;  £>ni>inv.  McCaiop.fi  La.  Ann.,  178; 
Brandegee  y.  Kerr,  7  Mart.  (M.  8.),  64;  Beaure- 
gard T.  Eirlliuband,  7  La.  Ann..  9H;  Mmmitr 
y.  Zuntg,  14  La.  Ann.,  16.  In  the  case  last  dted 
the  court  sav:  "  It  Is  a  principle  that  has  come 
down  to  ns  from  the  laws  of  Spain,  that  he  who 
contracts  with  a  married  woman  must  show 
affirmatively  that  the  contract  inured  to  her 
advantage.  The  excepti<m  was  when  the  wife 
renounced  the  61st  Law  of  Toro,  but  this  ez- 
cepdon  no  longer  exists." 

This  article,  thus  construed,  sffll  continues 
to  be  the  Law  of  Ixiuisiana,  except  as  modi- 
fled  by  the  Act  of  1855,  which  now  constibites 
articles  126,  127  and  128  of  the  Revised  Code  of 
1870,   They  are  as  follows: 

"  Article  126.  A  married  woman  over  the 
age  of  twenty-one  years,  may,  by  and  with  the 
authorization  of  her  husband  and  with  tlie 
sanction  of  the  judge,  borrow  money  or  contract 
debts  for  her  separate  benefit  and  advantage, 
and,  to  secure  the  same,  grant  mortgages  or 
other  securities  affecting  her  separate  estate, 
paraphernal  or  dotal. 

Article  127.  In  carrying  out  the  power  to  bor- 
row money  or  contract  debts,  the  wife,  in  order  t447] 
to  bind  herself  or  her  paraphernal  or  dotal  prop' 
er^,  must,  according  to  the  amount  involyca. 
bo  examined  at  Chambers  by  the  judge  of  Uie 
district  or  parish  In  which  uhe  resides,  separate 
and  apart  from  her  husband,  touching  tlie  ob- 
jects for  which  the  money  is  to  be  borrowed  or 
debt  contracted,  and  If  he  shall  ascertain  either 
the  one  or  the  other  are  for  her  husbaud's  debts 
or  for  his  separate  benefit  or  advantage  or  for 
the  benefit  of  lils  separate  estate  or  of  the  com- 
munity, the  said  judge  shall  not  give  his  sanc- 
tion authorizing  the  wife  to  perform  the  acta 
or  incur  the  liabilities  set  forth  in  article  1S6. 

Article  128.  If  the  wife  shall  satisfy  the  judce 
that  the  money  about  to  be  borrowed  or  debt 
contracted  is  solely  for  her  separate  advantage 
or  for  the  benefit  of  her  parapliernul  or  dotal 
property,  then  flie  judge  uiall  funiishher  with 
a  cCTtiflcate  setting  forth  his  having  msde  such 
examination  of  the  wife  as  is  required  by  arti- 
cle 127,  which  certificate,  on  presentation  to  a 
notary,  shall  be  his  authority  for  drawing  an 
act  of  mortgage  or  other  act  which  may  be  re- 
quired for  the  security  of  the  detit  coutracted 
and  shall  be  annexed  to  the  act,  which  net  when 
executed,  as  herein  prescribed  shall  furui-shfull 

ftroof  against  her  and  her  heirs  and  be  as  bind- 
Qg  in  law  and  equity  in  all  the  courts  of  this 
State  and  have  the  same  effect  as  if  made  by  a 
femeat^." 

The  effect  of  tliese  articles  is  simply  to  estab* 
llsh  a  new  rule  of  evidence  in  cases  of  loans 
money  made  to  married  women. 
The  cases  in  which  they  have  been  construed 
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by  the  Supreme  Court  of  Louisiana  show  clearly 
that  the  contention  of  the  complainant,  that  the 
certidcate  of  the  judge  is  conclusive  evidence  of 
the  fact  that  the  money  lent  to  a  married  woman 
was  for  her  sole  benefit  and  that  she  will  not 
be  allowed  to  conteadict  it,  cannot  be  sustained. 
The  constrtiction  put  upon  these  articles  is,  that 
the  effect  of  the  authorluitlon  and  cerUflcate  of 
the  judge  was  to  relieve  the  creditor  from  the 
burden  of  proving  that  the  money  lent  by  him 
to  the  wife  inured  to  her  benefit,  and  to  cast  the 
burden  on  the  wife  to  prove  that  it  did  not. 
Bank  V.  Barrow,  21  La.  Ann.,  398. 
[MOJ  la  tiie  case  of  BeM-iA  v.  Kcua,  80  La.  Ann., 
940.  it  was  held  that,  prior  to  the  Act  of  1855, 
the  burden  of  proof  to  Und  the  wife  was  on  the 
creditor,  but  Uist  under  that  Ac^.  when  the 
Judge's  autliorization  had  been  obtained,  the 
burden  of  proof  rested  on  the  wife  to  show  that 
she  wa-s  not  bound. 

In  Claccrie  v,  Qerodiaa.  80  La.  Ann.,  291,  the 
plaintiff  holding  the  note  of  Gerodias,  a  mar- 
ried woman,  secured  by  mortgage  on  bcrpara- 
phemal  property,  executed  by  the  authorization 
of  the  Jiid^je,  took  out  executory  process  there- 
txa.  Mrs.  Qcrodiasflled  an  opposition  thereto, 
on  the  ground,  among  others,  that  her  note 
and  mortgage  were  given  for  the  purpose  of 
securing  liie  debt  of  the  husband  to  Claverie. 
The  latter  admitted  that  the  note  was  executed 
by  Mrs.  Gerodias  to  enable  her  husband  to  ob- 
tain the  means  of  carrying  on  his  trade,  and 
was  given  by  him  to  the  respondent^  Claverie, 
for  that  purpose,  to  the  knowlcd^<n  his  wife. 

Upon  these  facts  the  court  said:  "The  law 
forbids  the  wife  to  become  security  of  her  lius- 
bnnd,  or  to  bind  herself  or  property  for  hisdebts. 
Her  note  for  sucb  a  purpose  in  the  hands  of  the 
husband's  creditor,  who  takes  it  knowingly,  is 
utterlv  void.  The  Act  of  1855 (now  articles 
126, 1*27,  and  128.  G.  0.)  has  no  application  to 
such  a  case  as  is  here  presented.'*^  And  the 
court  affirmed  tlio  judgment  of  the  lower  court, 
which  decreed  the  nullity  of  the  mortgage,  the 
ensure  of  its  inscription,  and  Erected  Uie  sur- 
tender  of  her  note  to  Mrs.  Qerodias,  notwith- 
standing the  fact  that  the  note  and  mortgage 
had  been  executed  by  virtue  of  the  authoriza- 
tion and  certilicate  of  the  Judge,  as  provided  in 
the  Act  of  1855. 

In  Barth  v.  Kam,  vbi  tupra,  it  was  held  that 
when  a  iji:irricd  woman  iins,  even  under  tlie 
authori/iition  of  the  judge,  executed  her  note 
and  morignge  on  her  separate  property  to  se- 
cure it.  slie  may  show  by  way  of  defense  there- 
to that  she  gave  the  note  and  morteage  for  the 
debt  of  her liuslHind,  beinf  induced  thereto  by 
bcr  haslKi:id  and  tlie  creditor. 

So  la  J/aU  T.  Wffche,  81  La.  Ann.,  784,  It  watf 
held  that  the  authorization  of  a  judge  to  a  mar- 
ried woman  to  borrow  money  and  execute  a 
mortgiige  to  secure  ils  repayment,  does  not  pre- 
clude ber  from  proving  that  witli  the  knowl- 
[440]  edge  of  the  creditor  thc.monga.gc  was  given  to 
secure  an  antecedent  debt  of  the  husband  due 
to  him. 

These  aaes  show  concluslvelT  that  the  con- 
tention of  counsel  for  the  complainant  cannot 
be  mointainerl. 

On  the  other  hand,  it  docs  not  follow  that 
because  the  money  borrowed  by  the  wife  with 
the  autliorization  of  the  Judge  was  UHed  to  pay 
her  husband's  debts,  the  note  and  mortgage 
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given  therefor  are  void  and  cannot  be  enforced. 
To  make  such  a  defense  good  it  must  be  shown 
that  the  creditor  tuiew  when  he  made  the  loon 
that  the  money  was  not  to  be  used  for  the  sep- 
arate benefit  or  advantage  of  the  wife;  for  the 
lender,  having  In  good  faith  paid  the  money  to 
the  wife  or  to  another  by  her  direction,  Is  not 
bound,  jince  the  passage  of  the  Act  of  1855.  to 
see  that  it  is  used  for  her  benefit  It  has  been 
so  held  by  the  Sum«me  Court  of  Louisiana. 

In  McLellan  v.  Dane,  82  La.  Ann..  119T.  the 
defendant  was  a  married  woman  who  had  ex- 
ecuted by  the  authorization  of  the  judge  the 
note  and  mortgage  sued  on.  She  alleged  by 
way  of  defense  that  the  note  and  mortgage  were 
obtained  from  her  ttirough  the  Influence  of  her 
husband,  wlio  received  the  money  for  wlUdi 
the  note  and  mortgage  were  given,  and  that 
therefore  as  to  her  they  were  without  consid- 
eration. In  support  of  her  defense  Mrs. 
Dane  offered  evidence  tending  to  show  that  the 
money  borrowed  was  subeequentiy  received  l>y 
her  husband  and  by  him  used  for  his  own  pur- 
poses. This  evidence  was  admitted  by  the  court 
beiow,  and  its  admission  was  declared  by  the 
Supreme  Court  to  be  error.  In  giving  judg- 
ment the  court  said:  "The  check  representing 
the  borrowed  money  was  delivered  to  the  wife, 
who  indorsed  the  same  and  received  the  money 
which  it  called  for,  and  to  require  more  from 
the  leader  in  such  coses  would  be  to  defeat  the 
very  object  of  the  law.  •  •  *  Our  juris- 
prudence ia  firmly  settled  on  this  question,  and 
it  is  unnecessnr^  to  quote  authorities  in  support 
of  the  proposition  that,  in  the  absence  oi  uiv 
allegation  of  fraud  against  the  creditor  himself, 
married  women  are  bound,  as  all  other  persons, 
by  their  contracts  and  moitgages^  executed 
under  proper  aitthori^jition,  as  required  by  the 
law  of  1855  (Civil  Code,  127  and  128).  andcau- 
not  be  allowed  by  parol  tcstimonv  to  attem|»t  [450] 
to  disprove  the  certificate  of  the  jua^  and  their 
own  authentic  declarations  in  acts  of  mortgage. 
Nor  will  the  law  authorize  the  inquiry  into  Uie 
subsequent  dis^wsition  mode  of  the  funds  bor- 
roweu  by  married  women  wlien  proi>cr1y  au- 
thorized thereto.  The  law  docs  not  and  cmnot 
confer  upon  the  lender  in  such  circumstances 
the  power  and  authority  to  watch  over  and 
control  t  he  acts  of  the  married  woman  wliohas 
borrowed  money  from  him,  so  as  to  prevent  the 
improper  use  of  the  same." 

In  the  slill  later  case  of  Dougherty  y./ru.  Of.  ,85 
La.  Ann.,  629,  the  Supreme  Court  of  Louisiana 
said:  "Objections  founded  on  the  irregularity 
of  the  proceedings  before  the  judge  and  on  the 
use  made  of  the  money  and  the  like,  hi  the  ab- 
sence 1^  fraud  or  oomplidty  on  the  part  of  the 
lender,  have  no  force.  The  jurisprudence  is 
now  well  settled  Uiat  in  such  cose  the  lender  is 
not  bound  to  look  behind  the  judge's  certificate, 
and  is  not  concerned  as  to  the  actual  use  of  the 
money  after  it  is  paid  to  the  wife  or  according 
to  her  direction."  See,  aiso,  PUeherY.  Fuffh,^ 
La.  Ann.,  494;  and  Ifenr]/  t,  OautlirMvx,  83 
Ia  Ann.,  1108. 

The  result  of  these  ailthortties.  sucdncUy 
stated  is.  that  since  the  Act  of  1855.  when  a 
married  woman,  with  tlie  authorization  of  her 
husband  and  the  sanction  and  certificate  of  the 
j  udge,  borrows  money,  the  creditor  is  not  bound 
to  show  that  the  money  was  used  for  her  sep- 
arate benefit  and  advantage,  but  the  debt  may 
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be  enforced  against  her  and  her  separate  prop- 
er^ mortgaged  to  secure  it.  unless  she  mvm 
that  with  the  knowledge  or  connivance  of  tbt 
lender,  the  numey  was  borrowed  and  used,  not 
for  her  separate  benefit  but  for  that  of  her  hus- 
band. 

Tills  conclusion  supports  the  decree  of  th& 
circuit  court  When  Godchauz  deducted  and 
retained  out  of  the  money  loaned  on  the  note 
and  mortgage  of  Mrs.  Fortier,  the  sum  of  $1,800 
to  pay  a  debt  due  to  himself  from  her  husband, 
and  paid  over  to  her,  or  by  her  direction  only, 
the  residue,  he  was  acting,  so  far  as  the  sum 
Just  mentioned  ia  concern^,  in  complicity  with 
the  husband  and  in  fraud  of  the  law,  and  hs  i 
cannot  shield  himself  imder  the  authorization  I 
[461]  of  the  Judge.  This  sum  with  the  interest  there- 
on, was  properly  deducted  from  the  amount 
due  on  the  note  and  mortgage.  The  $1,200 
paid  by  Godchauz  to  the  notuy,  by  the  direc- 
tiott  of  Mrs.  Fortier,  to  dear  oS  taxes,  with  the 
interest  and  costs  which  were  a  lien  upon  that 
property  mortgaged  by  her,  was  applied  for  her 
separate  beneht  and  advantage,  and  she  cannot 
escape  liability  for  It  As  to  the  $5,975.  the 
residue  of  the  loan,  we  are  of  opinion  that  the 
defendant  has  not  made  it  to  appear  afflrmft* 
tiveiy  by  preponderance  of  proo^  as  she  was 
bound  to  ao,  that  the  money  was  borrowed  bv 
her  with  the  knowledge  or  connivance  of  God- 
chaux  to  pay  off  the  debts,  or  for  the  use  of  her 
husband.  Qodcbaux,  therefore,  having  tuuid- 
cd  to  the  defendant  a  check,  payable  to  hei 
own  order,  for  tlic  residue  of  the  loan,  his  duty 
ceased.  Under  the  Act  of  1856  he  was  not,  as 
we  have  seen,  bound  at  his  peril  to  take  care 
that  she  applied  the  money  to  her  own  separate 
benefit  and  advantage.  So  far,  therefore,  as 
the  defense  to  the  enforcement  of  the  money 
paid  by  the  check  rested  in  the  averment  that 
the  money  borrowed  of  Gtodchaux  was  with  bis 
complicity  borrowed  for  the  use  of  the  husband, 
and  not  for  the  separate  advantage  ot  the  wife, 
it  must  fail. 

Complaint  is  made  In  behalf  of  Mr.  ForUer 
that  the  court  erred  in  enforcing  by  lis  decree  a 
loan  of  money  made  by  a  national  bank  on  the 
security  of  a  mortgage ;  the  contention  being 
that  the  loan  on  such  a  security  was  unauthor- 
ized by  the  National  Banking  Act,  and  was 
therefore  void.  In  the  cases  of  A^at.  Bk.  v. 
JKiflAflM,  98  U.  8.,  681  [XXV.,  1881.  and  Nat. 
Bife.  v.  Whitnen,  103  U.13.,  90  [XXVI.,  443], 
this  point  is  expressly  decided  against  the  con- 
tention of  the  defendant,  and  in  the  latter  case 
it  was  also  held  that  an  objection  to  the  taking 
by  the  bank  of  a  mortgage  lien  as  security  for 
future  advances  could  only  be  made  the 
United  States. 

/( foUowi,  from  the  vietot  ae  kave  expremd, 
tiUif  the  decree  of  tha  CXreuit  Court  wu  rtght  and 
ihould  be  aJUrmed;  ana  iiUw  m-der^ 
TTueoopy.  Test: 

James  H.  HoKenney,  datit.  Sup.  Court,  U.  8. 


JOHN  a  BIRD8ELL  akd  BIBD8SLL 
MANUFACTURING  COMPANT,  Afptt.^ 


GERHART 


8HALI0L  AHD 
ERT. 


JOHN  FEIS- 


(Bee  S.  a.  Reporter's  ed.,  485-M,) 

Jvdffmeni  in  patent  eate,  uAm  no  bar  to  anoAor 
action. 

*Judsrinent  for  and  payment  of  nomfnal  damacM 
upon  a  biU  in  equity  by  a  patentee,  without  Joinlnr 
his  uoensee,  against  one  who  has  made  tatA  sold  a- 
I  machine  in  violation  of  the  patent,  are  no  bar  to  a 
bin  la  equlbr  by  the  patentee  and  lloensee  togethw, 
for  the  benmt  of  the  Itoeii8ee,agelnft  anotber  pemoa 
who  afterwards  uses  the  same  maoUne. 

[No.  77.] 

Avffued  Not.  1»,  1884.   D^ddtd  Dee.  8,  1884. 

APPEAL  from  the  Circuit  Court  of  the  United 
Stales  for  the  Northern  District  of  Ohio. 
The  history  and  facts  of  the  case  appear  In 
the  opinion  of  the  court 

Mmre.  WeUa  W.  I«enett.  M.  D.  Ziegw 
sett,  L.  L.  LeggOt  and  Jmn  OromU,  Jr. ,  for  ap- 
pellants. 

Mmre.  Henry  8.  barman  and  Qeo.  WiUeff, 
for  appellees. 


Jfr.  ./usMm  Qermj  delivered  the  (pinion  of 

the  court: 

This  was  a  bill  in  equity  for  an  injunction 
and  damages  for  the  iniriogeraent  of  a  patent 
for  an  improvement  In  machines  for  threshing 
ud  hulling  clover  seed.  The  answer  act  up  a 
former  decree  as  an  estoppel.  The  case  was 
beard  in  the  circuit  court,  upon  a  statement  of 
Facts  agreed  by  the  parties,  by  which  it  appeared 
to  be  as  foUows: 

Birdsell  was  the  inventor  and  patentee  of  the 
Improvement  and  granted  to  the  Birdsell  Msnn* 
factoring  Company,  a  Corporation  <^  wbidi  he 
was  tlie  president  and  active  manager  and  owner 
of  a  large  part  of  the  stock,  an  exclusive  oral 
license  to  make,  vend  and  use  his  inveqtlon;  bat 
did  not  give  It  authority  to  license  othen  to 
make,  vend  and  use.  The  Corporatlou  paid  him 
no  rovalty,  but  apart  a  sinldng  fund  to  de- 
fray tlie  expense  of  defending  the  patent  in  the 
courts. 

A  former  suit  in  equi^  was  brought  by  Krd- 
sell  against  the  Ashland  Machine  Companv  fbr 
eu)  inuingement  of  his  patent  by  making  ana  sell- 
ing large  numbers  of  machines.  The  Birdsell 
Manufacturing  Companywas  not  made  »paitr 
to  that  suit,  but  participated  in  instituting  n  ana 
carrying  iton  tiU  Its  close.  In  that  salt, »  per- 
petual injunction  was  decreed,  and  the  cue  wu 
referred  to  a  master,  before  whom  damages  sus- 
laiDodbytbe  Birdsell  Manufacturing  Company 
were  proved  and  clumed,  and  who  reported 
that  the  defendant  had  made  no  profits  for 
which  it  should  account, and  that  if  any  damagei 
had  been  sustained,  they  had  been  sustained 
the  Birdsell  Manufacturing  CompanT,a  stranger 
to  the  suit,  and  that  Bh-dsell,  the  pLsintiff  «m  [4M: 

*Head  note  by  Mr.  JuaUu  Orat. 
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entlUed  to  recover  only  $1.  as  nominal  damages. 
The  Ashland  Machine  Company  afterwards, 
pending  that  suit,  became  insolvent;  and  a  de- 
cree was  rendered  in  Birdsell's  favor,  according 
to  tiie  master's  report,  for  nominal  damages  and 
ior  costs,  which  were  paid  by  that  Company. 

The  present  suit  was  brought  by  Birdsell  and 
the  Birdsell  Manufacturing  Company  against 
Gerhart  Shaliol  and  John  Feikert,  who  nad  used 
one  of  the  machines  manufactured  by  the  Ash- 
land Machine  Company,  and  embraced  in  the 
master's  report  in  the  suit  against  tliat  company. 

The  circuit  court  held  tuit  in  the  former  suit 
the  Birdsell  Manufacturing  Company,  although 
not  Darned  as  a  plaintiff  in  the  bill,  was  m 
TMlity  s  co-plamtin  with  Birdsell,  and  that, 
by  the  final  decree  in  that  suit  and  the  recovery 
and  payment  of  nominal  damages,  Birdsell  and 
the  BiixlseU  Manufacturing  Company  were  es- 
topped to  maintain  the  present  bill;  and,  there- 
fore, dismissed  the  bill,  with  costs.  The  plaint- 
iffs appealed  to  this  court. 

The  piftjnt^ffT  in  the  present  suit,  Birdsell, 
the  patentee,  in  whom  is  the  legal  title,  and  the 
Birdsell  Manufacturing  Company,  his  licensee, 
in  whom  is  the  beneficial  interest,  m^e  three  ob- 
jections to  the  decree  set  up  by  way  of  estoppel: 
1.  That  the  Birdsell  Manufacturing  Company 
was  not  a  party.  3.  That  the  present  deieod- 
onts  were  not  parties.  8.  That  only  nominal 
damages  were  recovered  and  paid. 

1.  A  Ucensce  of  a  patent  cannot  bring  a  suit 
In  his  own  name  at  law  or  in  equity,  for  its  in- 
fringement by  a  stranger;  an  action  at  law  for 
the  benefit  of  the  licensee  must  be  brought  in 
the  name  of  the  patentee  alone;  a  suit  in  equity 
may  be  brought  by  the  patentee  and  the  licensee 
togetlier.  Gaylery.  Wilder,  10  How.,  477,495; 
UtUefidd-r,  Perry,  21  Wall., 305, 338 [88 U.  S., 
[487]  XXII.,  577,  5791;  Puper  Bag  Cotes,  m  U.  S., 
766, 771  rXXVI. ,  959. 9611  In  a  suit  in  equity 
brought  by  the  patentee  alone,  if  the  defendant 
seasonably  objected  to  the  nonjoinder  of  the  li- 
censee, the  court  might,  as  Judge  Lowell  did  in 
Hammond  \.  Hunt,  4  Banning  &  Arden,  111, 
order  him  to  be  joined.  But  when  a  suit  in 
equity  has  been  brought  and  prosecuted  in  the 
name  of  the  patentee  alone^  vith  the  licensee's 
craisent  and  concurrence,  to  final  judgment, 
from  which,  if  for  too  small  a  sum,  an  appeal 
might  have  been  taken  in  the  name  of  the  pa- 
tentee, we  should  hesitate  to  say  that  the  licensee, 
merely  because  he  was  not  a  formal  plaintiff  in 
that  suit, could  bring  a  new  suit  to  recover  dam- 
ages against  the  same  defendant  for  the  same 
infringemenL 

3.  It  is  a  more  serious  question  whether  a  de- 
cree in  favor  of  the  patentee,  upon  a  in 
equity  against  one  person  for  making  and  sell- 
ing a  patented  machine,  Is  a  bar  to  a  subsequent 
suit  by  the  patentee  against  another  person  for 
afterwards  using  the  same  machine  within  the 
term  of  the  patent.  A  license  from  the  patentee, 
to  make,  use  and  sell  machines,  gives  the  licen- 
•ee  the  right  to  do  so,  within  the  scope  of  the 
license,  throughout  the  term  of  the  patent  and 
Jiaa  the  same  effect  upon  machines  sold  by  the 
licensee  under  authority  of  his  license  that  a 
■ale  bv  the  patentee  has  upon  machines  sold  by 
himself,  of  wholly  releasing  them  from  the 
monopoly  and  discharging  all  claim  of  the  pa- 
tentee for  their  use  by  anybody;  because  such  is 
the  effect  of  the  patentee's  TOluntory  act  of 
112  U.  & 


licensing  or  selling.  In  consideration  of  the  sum 
^d  him  for  the  license  or  sale.  Adatra  v. 
Burke.  17  WalL,  458  [84  U.  8.,  XXI..  700], 
But  an  infringer  does  not,  by  paying  damages 
for  making  and  using  a  machine  in  infringe- 
ment of  a  patent,  acquire  any  right  himself  to 
the  future  use  of  the  maclune.  On  the  con- 
trary,  he  may,  in  addition  to  the  payment  of 
damages  for  past  infringement,  be  restrained 
by  injunction  from  further  use  and,  when  the 
whole  machine  is  an  infringement  of  the  pa- 
tent, be  ordered  to  driver  it  up  to  be  destroyed. 
Suffolk  Go.  V.  ITayden,  3  Wall.,  315,  330  [70  U. 
S.XVIIL,  76,  78];  Soot  v.  B.  Co.,  105  U.  S., 
189,  198  rXXVI.,  975, 9781;  NeedhaniY.  Oxtey, 
8  L.  T.  (N.  8^,  604;  S.  C.,ii  New  Rep.  (Eq.  & 
C.  U),  388;  Frearaon  v.  Loe,  9  Ch.  Div.,  48,  67. 
No  more  does  one  who  pays  damages  for  sell- 
ing a  machine  in  infringement  of  a  patent,  ao- 

aau-e  for  himself  or  his  vendee  any  ngbt  to  use  [488J 
lat  machine.  In  the  case  of  a  license  or  a  sale 
by  the  patentee,  the  rights  of  the  licensee  or  the 
vendee  arise  out  of  contract  with  him.  In  the 
case  of  infringement,  the  liability  of  infringers 
arises  out  of  tneir  own  wronj^ul  invasion  of  his 
rights.  The  recovery  and  satisfaction  of  a  judg- 
ment for  damages  against  one  wrong  doer  do 
not  ordinarily  confer,  upon  him  or  upon  others, 
the  ri^ht  to  continue  or  repeat  the  wrong. 

This  view  is  in  accord  with  the  judgment  of 
Viu-CJianeeUor  Wood,  afterwards  Lord  Chan- 
ceUor  Hatherley,  In  two  suits  brought  by  a  pa- 
tentee, the  one  against  the  manufacturer  and  the 
other  against  the  user,  where  the  plaintiff  asked 
for  an  mjunction  against  each,  for  an  account 
against  the  manufncturcr  aud  for  damages 
against  the  user,  and  declined  to  accept  ao  oner 
01  the  user  to  pay  htm  the  like  royalties  that 
othtsr  persons  paid.  It  was  argued  in  behalf  of 
the  user  that  the  patentee  was  not  entitled  to 
damages  against  him,  as  wcU  as  to  an  account 
against  the  manufacturer;  and  could  not  have 
an  account  against  the  seller  without  adopting 
the  sale,  and,  if  he  adopted  the  sale,  hau  no 
right  to  get  anything  from  the  purcliaser.  But 
the  Viec-CIianc*Uor\c\dL  that  the  plaintiff  was 
entitled  to  an  injunction,  to  an  account,  or,  up- 
on fats  waiving  that,  to  damages  against  the 
manufacturer,  and  also  to  damages  against  the 
user,  and  said:  "  With  regard  to  the  damages, 
it  has  never,  I  think,  been  held  In  this  cotut 
that  an  account,  directed  against  a  manufact- 
urer of  a  patented  article,  licenses  the  use  of 
that  article  in  the  hands  of  all  the  purchasers. 
The  patent  is  a  continuing  patent,  and  I  do  not 
see  why  Uie  article  should  not  be  followed  in 
every  man's  hand,  until  tiie  iufriogoment  is  got 
rid  of.  So  long  as  Uw  article  Is  used,  there  is 
continuing  damage."  "  As  to  the  royalties,  I 
cannot  compel  the  plaintiff  to  accept  the  same 
royalty  from  these  defendants  as  he  receives 
from  others.  I  cannot  In  the  decree  do  less 
than  give  the  plaintiff  bis  full  right,  and  I  can- 
not Iwrgain  for  him  what  he  may  choose  or 
may  not  choose  to  do."  Pmn  v.  BU)by,  L.  R. 
8  £q.,  808;  8.  C,  15  Weekly  Reporter,  193. 

3.  If  one  person  is  in  any  case  exempt  from 
being  sued  for  damages  for  using  the  same  ma- 
chine for  the  making  and  selling  of  which  dam  [499] 
ages  have  been  recovered  against  and  paid  by 
another  person,  it  can  only  be  when  actual  dam- 
ages have  been  paid,  and  upon  the  theory  that 
thie  plaintiff  has  neen  deprived  of  the  same  prop- 
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«rty  by  the  acts  of  two  wrong  doera  and, has 
received  full  compensatiOD  from  one  of  them. 
In  that  view,  the  case  of  the  patentee,  whose 
right  of  property  under  his  patent  had  been  in- 
vaded, would  be  analogous  to  that  of  one  from 
whom  personal  property  bad  been  taken. 

But,  according  to  the  law  of  England,  as  well 
as  of  America,  Uie  owner  of  a  chattel,  which 
others  have  taken  from  him  and  converted  to 
their  own  use,  is  not  deprived  of  his  proper^ 
therein  by  recovering  judgment  for  damages 
against  any  or  all  of  them,  without  actual  sat- 
isfaction by  somebody.  By  the  law  of  En- 
gland,  indeed,  as  declared  its  courts,  upon 
technical  grounds,  the  owner  of  a  chattel,  who 
bus  recovered  judgment  foi  Its  value  in  trover 
against  one  of  two  joint  tort  feasors,  cannot,  al- 
though that  judgmentremainsuQsatisfled,  bring 
a  like  action  against  the  other  for  the  same 
cause.  But,  even  by  that  law,  such  a  judg- 
ment against  the  one,  without  satisfaction,  does 
not  vest  the  property  in  the  chattel  in  liim,  or 
bar  a  subsequent  action  against  the  otlier  for 
continuing  to  detain  the  chattel.  Holroyd  and 
Littledale,  JJ.,  in  Morris  v.  Robinson,  5  Dow. 
&  By.,  M,  47,  48;  5.  C,  8  B.  AC.  196,  206, 
207;  Brinsmendy.  Harrison,  L.  K..  0  C.  P.,  584, 
and  L.  R.  7  C.  P.,  547,  554;  Ex  parte  Drake, 
fi  Ch.  Div.,  866.  In  Briusmead  v.  J/arriion, 
Mr.  Jnaiice  Willcs  observed  that,  to  say  that 
the  mere  obtiiiniiig  judgment  for  nominal  dam- 
ages vests  the  property  in  the  defendant  would 
be  an  absurdity.   L.  R.,  6  C.  P.,  588. 

By  our  law,  judgment  ngiiinst  one  joint  tres- 
pa&scr,  without  full  sntisfuction.  is  no  Imr  to  a 
suit  itgninst  another  for  the  same  trespass.  Lore- 
jut/  V.  Murray,  3  Wall..  1  [70  U.  8.,  XVIII., 
129],  Tlie  rcjisona  are  therefore  stronger,  if 
poasible.  here  than  in  England  for  holding  that 
a  Judgment  for  nominal  damages  against  one 
wrong  doer  does  not  bar  a  suit  against  another 
for  a  coniiinwiicc  of  the  wrong. 

The  result  is  Utat,  in  an.v  view  of  the  ease,  the 
decree  of  the  Cii-oiit  Court  dismissing  Ihti  Inll 
vat  cnomnvs  aiid  miut  be  recerscd. 

True  coiiy.  T(*t: 

Joucs  H.  HcKcnney,  C3ork,  Bup.  Oourt.  V.  8. 


CHEW  UEONG,  Plff.  in  Err. 

UNITED  STATES. 

(See  8.  C.,  Iteporter^  ed.,  S3IM80.) 

Att  in  regard  to  Chtwse  immf^rant  taboren— 
imjtlicd  n-peai  of  f(a(u<0 — refrMpeetfw  opera- 
tion of  statute. 

•1,  'Hie  4 til  wH'f  inn  of  theAct  of  ConBTWamfti'provM 
Mnj'  G.  iN-'j.  cii,  i.-m.  fia  iini'Dik-ii  i-v  tru-  ,\^!  of 
July  fi,lM«l.r!b.l20,  in-cpciiiliiiiu'  1  i-r  if],  nr.'  ■.■.■\i\^)x 
fliiiitl  bo  pmiliiet-il  \\y  a  Cliliifsi-  3. tl ..■.!■[. c  [i^  [![..■  ii[i|y 
evldt-xiLN;  pcnnlssllile  to  I'f 
eiilrv  lutci  IIIC  I'nitoil  PlJitce,  m  jml  n  i.^]  -  iit.lr-  to 
Cliinr-w  lubt-fixTM  who,  I  I'viiliny  in  UlLs  coqijiU'i'iit  the 
diit  -  nf  il.i^  Triiiiy  ot  .VtnoiiUx'!- 17,  INSO,  dopurted 
iiVS.  i,  f".  M:i)  0,  oni  n  rii:iin€d  out  of  tlio 

T.u::--'  -  unii!  vAl"v  .In!,'  fi,  V^M. 

•Head  notes  by  Mr.  JustUx  HariiAH, 


NOTK.— iletrfMp<c((ties(otiitar;w/i«nwaid.  See  note 
1o  Otoe  Co.  v.  UaUlwln,  ante,  — . 

BepetAof  staivltshuimviieatifm.  Bee  note  to  CS. 
T.  Uenteson,  78  U. 
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&  The  rule  re-afBrmed,  that  repeals  of  statutes  In 

Implication  are  not  favored  and  are  never  admitted 
where  the  former  can  stand  with  the  new  Act. 

8.  Courts  uniformly  refuse  to  give  to  statutes  a 
retrospective  operation,  whereby  rlirhts  previously 
vestoa  are  injuriously  affected,  ucleas  oompelEed  to 
do  so  by  lauKiio^  so  clear  and  poaitlvo  as  to  leave 
no  room  to  doubt  that  such  was  the  mtentlon  of  the 
Legislature. 

[No.  1088.] 
Argued  Oct.  SO,  2884.   Decided  Dee.  8, 1884. 

Er  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 
This  cose  arose  in  the  court  below,  upon  the 
petition  of  the  phiintiff  hi  error  for  a  writ  of 
nabeas  corpus,  to  release  bim  from  Imprison- 
ment on  board  the  steamship  MnHposii,  where 
lie  was  detained  on  tlie  ground  that  the  Act  of 
May  8, 1882,  as  amended  by  the  Act  of  July  B, 
1884,  forbade  bim  to  land  in  the  United  States. 

Upon  the  beai-ing,  Mr.  Justice  Field  and 
Jvdge  Sawyer  differed  In  opinion  upon  the 
questions  arising  upon  the  petition  and  the 
agreed  Btatximent  of  facts,  upon  which  the  case 
was  hoard,  and  certiOed  aud  questions  as  fol- 
lows: 

1.  Whether  the  provisions  of  section  4,  of 
the  "Act  to  execute  certain  treaty  stipulntiona 
relating  to  Chinese,"  approved  Mav  8,  183a,  as 
amended  the  Act  approved  July  5, 1884. 
prescribing  the  oertlflcate  which  shall  be  pn>- 
duccd  by  Chinese  laborers  as  the  only  evid(*uce 
pemiissble  to  establish  a  ri^t  of  re-entry  into 
the  United  States,  are  apf)licable  to  Chinese 
laborers  who  were  residing  m  the  United  Stales 
on  November  17,  1880  and  who  dct>Jiri«i  from 
the  TTuitcd  States,  by  sea,  prior  to  May  6, 1882, 
and  remainoil  out  of  the  United  States  unUI 
aftor  July  5, 1881 

2.  Whether,  upon  the  record  and  facia  herein 
set  forth  and  stated,  the  iKtiUuner  is  enlitlod  to 
re-enter  the  Uuiteil  States  and  to  land  from  said 
steamship,  under  the  proviskms  of  the  said 
amended  restriction  Act. 

3.  Whether  a  Chinese  laborer  who  was  re- 
siding in  the  United  States  on  November  17, 
1860,  and  departed  from  the  United  States,  by 
sea,  before  May  6, 1882,  remainin;'  out  of  tbe 
United  States  until  after  July  6,  1884,  is  enti- 
tled to  re-enter  the  United  States  by  steamship 
and  to  land  therefrom,  without  producing  to 
the  collector  the  certificate  proscribed  by  sec- 
tion 4  of  the  sold  restriction  Act,  as  amended 
July  5, 1884. 

Mr.  Justice  Field  being  of  opinion  that  the 
petitioner  was  not  entitled  to  land,  jwlgmaat 
was  entered  remanding  him  to  the  custody  from 
which  he  was  taken. 

Whereupon,  the  petitioner  sued  out  this  writ 
of  errw: 

The  facts  of  the  case  are  clearly  stated  ^3J 

the  court. 

Messrs.  Thos.  J.  Riordui  and  H»my 
S.  Brown,  for  plaintiff  in  error: 

The  courts  will  not  impute  to  Otmsreas  an 
intent  to  violate  a  treaty,  unless  such  intent 
appenre  in  clear  and  unmistakable  language. 

/nJ2«.<4A/;un^l8Fed.Itep.,28;  InHeCMn 
A  On,  18  Fed.  Rep.,  607;  In  lie  Tung  Tumg, 
19  Fed.  Rep.,  185;  In  Be  Lovo  Tarn  Clune,  IS 
Fed.  Rep.,  G05;  In  Re  Moncan,  14  Fed.  Rep., 
44;  In  lie  IFo  King,  14  Fed.  Rep.,  784. 

Congress  did  not  intend  to  8tnx>gate  the  treaty 
stipulations. 

lis  u.  s. 
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The  object  of  this  Icffislatlon  waa  to  prevent 
the  further  coming  to  this  countty  of  Chinese 
laborers;  not  to  enwl  those  here. 

ChiMte  Cabin  Waiter  Cam,  18  Fed.  Rep., 
289;  In  Be  Ah  Lung,  18  Fed.  Rep.,  81:  lee 
Tip,  U  Fed.  Rep.,  727;  In  Be  Chin  A  On,  18 
Fed.  Rep..  607;  In  Be  Tung  Teong,19  Fed. 
Rep.,  185;  Leonff  Tick  Dew,  19  Fed.  Bep.,4»0. 

Statutes  are  to  be  construed  as  prospective 
only,  if  possible. 

£»edg.  Stat.  &  Const.,  166,  2d  ed. 

"Statutes  are  not  to  be  construed  as  retro- 
spective, unless  by  the  language  thereof  they 
are  clearly  iutcndcd  so  to  be." 

JifirUn  V.  State,  23  Tex.,  214;  Aurora  Co.  v. 
UnHlumte,  7  Ind.,  69;  Bond  v.  Munroe,  28  Qa., 
097;  Gerry  y.  Stoneltam,  1  Allen,  810;  Pareont 
V.  Paine,  26  Ark.,  124;  Smith  v.  Audilor-Oen. 
20  Mich.,  398. 

That  clause  ci  the  Act,  declaring  the  certifi- 
cate to  be  the  sole  evidence  permissible,  is  nn- 
cODsUtutional. 

The  CoDsiiiutlon  declares  that  no  man  shall 
be  de;)rive<l  of  life,  liberty  or  property  without 
due  process  of  law. 

Taylor  V.  Porter,  4  Hill,  140;  Scdg.  St«t.  & 
Const,  479,  2d  ed;  C&rbin  v.  Jlill.  21  Iowa,  70; 
AJAottv.  Lindcnbmcer,  43  Mn.,  102;  Cooley, 
Const.  Ltm. ,  438, 440;  Baidc  v.  Okcly,  4  Wheat. , 
235;  Stuart  v.  Palmer.  74  N.  Y.,  191;  Walker 
V.  Sautinet,  93  U.  S..  03  (XXIII.,  079). 

Mcasrt.  Wm.  A.  Maury,  Atst.  Atty-Qtn. 
and  S.  F,  PhiUipe,  Solicitor-Gen.,  tot  defend- 
ant In  error. 

Mr.  JtKffee  Harlan  delivered  theoplnfonof 
the  court: 

This  case  comes  before  us  upon  a  certificate 
of  division  in  opinion  upon  questions  that  re- 
quire 11  co(istnit.tion  of  the  Act  of  Congrcas, 
approved  Miiy  0,  iyfi2,  ch.  120,  23  Stat,  at  L.  58, 
eniitled  "An  Act  to  Execute  Certain  Treaty 
Stipulations  reUitiiig  to  Chinese,"  commonly 
known  OS  the  Chinese  Restriction  Act — end  of 
the  Act  amendatory  thereof,  approved  July  6, 
1884,  ch.  330.  33  Stat,  at  L.,  llS. 

The  facts  deemed  important  in  the  considera- 
tion <d  these  questions,  and  as  to  which  there  is 
no  dispute,  are  these :  the  plaintiff  in  error. 
Chew  Heong,  is  a  subject  of  the  Emperor  of 
China,  and  a  Chinese  laborer.  He  resided  in 
tins  country  on  the  17th  of  November,  1^,  on 
which  day  Commissioners  Plenipotentiary, 
upon  the  part  of  the  United  States  and  China, 
concluded,  at  Pokin,  a  Treaty  containing  arti- 
cles in  modilictiiion  of  former  treaties  between 
the  same  countries.  32  Stat,  at  L.,  820.  He 
dcpartcil  from  the  United  States  for  Honolulu, 
in  the  Hawaiian  Kingdom,  on  the  18th  of  June, 

1851,  and  remained  there  until  September  15, 
1884,  when  he  took  pass.ige  on  an  American 
vessel  bound  fur  the  Port  of  San  Francisco. 
ArriWng  at  that  port  on  September  23,  1884, 
bis  rcitiicst  to  be  permitted  to  leave  the  vessel 
was  denied  and  he  was  detained  on  board,  under 
the  claim  that  the  Act  of  Congress  of  Hay  6, 

1852,  as  amended,  forbade  him  to  land  within 
the  United  States.  He  was  thereupon  brought 
before  the  Circuit  Court  of  the  United  States 
for  the  District  of  California  upon  a  writ  of 
habfoe  eorpue.  The  United  States  Attorney  for 
that  District,  who  ims  permitted  to  intervene. 
In  behalf  of  the  Oovemment.  objected  to  his 
112  r.  s. 


discharge  and  asked  that  such  orders  be  made 
08  would  effect  bis  removal  from  the  country.  [539 
It  was  held  tliat  be  was  not  entitled  to  re-enter 
or  to  remain  in  the  United  States  imd  must  be 
deported  to  the  place  whence  he  came,  to  wit: 
Honolulu. 

The  questions  certified  involve  the  inquiry, 
whether  section  4  of  the  Act  approved  May  0, 
1883,  as  amended  by  that  of  JiUy  6,  1884,  pre- 
scribing the  certificate  which  shall  be  produced 
by  a  Chinese  laborer  as  the  only  evidence  per- 
missible to  establish  his  right  of  re-entry  mto 
the  United  States,  is  applicable  to  Chinese  la- 
borers who,  residing  in  this  country  on  Novem- 
ber 17.  1880,  departed  by  sea,  prior  to  May  6, 
1683.  and  remained  out  of  the  United  States  till 
after  July  6, 1884. 

In  behalf  of  the  plaintiff  in  error  it  Is  con- 
tended that  he  left  for  Honolulu  with  the  right 
secured  by  treaty  to  re-eutcr  the  United  States 
at  his  pleasure,  subject  only  to  sii:h  regulations 
and  restrictions  as  did  not  substantially  affect 
his  enjoyment  of  that  right;  that  this  privilege 
does  not  depend  upon  his  having  prociued,  be- 
fore he  left  the  United  States  in  1881,  a  collect- 
or's certificate  for  which  the  law,  at  that  time, 
made  no  provision;  and,  consequently,  that  his 
right  to  return,  if  questioned,  must  be  deter- 
mmed  by  such  evidence  as  Is  competent  under 
the  general  principles  of  law. 

The  contention  on  behalf  of  the  Oovemment 
is,  that  his  admission  into  this  country,  upon 
evidence  other  than  the  certificate  prescribed  by 
the  Act  of  1884,  would  be  inconsistent  with  the 
intention  of  Congress  as  manifested  by  the  hin- 
guage  of  Tiotfa  tbeorifrinal  and  amendatory  Acts. 

I  f ,  as  claimed  by  plain  tilf  In  error,  the  Treaty  of 
1880,  fairly  interpreted,  secured  to  him.  at  the 
time  of  hi.sdcparture  for  Honolulu,the  riu-ht  to go 
from  and  return  to  the  United  Suites  nt  pleasure, 
without  being  subjected  torcgulnlions  or  condi- 
tions affecting  the  substance  of  that  right,  the 
court  should  be  slow  to  assume  tliut  Congress 
intended  to  violate  the  stipulations  of  a  Treaty, 
so  recently  made  with  the  sovemmeu  t  of  another 
country.  "  Tliere  would  no  longer  be  any  se- 
curity, says  Vattelj  "  no  lonwr  any  commerce 
between  mankind,  if  they  did  not  thiuk  them- 
selves obliged  to  keep  faith  with  each  other  and 
to  perform theirpmrnises."  Bk.  3,  ch.  12.  And 
as  sovereign  Nations,  acknowledging  no  supe-  [S40: 
rior,  cannot  be  compelled  to  accept  any  inter- 
pretAtioD,  however  just  and  reasonable,  "the 
faith  of  treaties  constitutes  in  this  respect  all 
the  security  of  contracting  powers."  Bk.  2, 
ch.  17.  "  Treaties  of  evenr  kind,"  says  Kent, 
are  to  receive  a  fair  and  liberal  interpretation, 
according  to  the  Intention  of  the  contracting 
partica.aiid  are  to  be  kept  in  the  most  scrupulous 
good  faith."  1  Kent,  Com.,  174.  A  treaty  that 
operates  of  itself  without  the  aid  of  legislation, 
is  equivalent  to  an  Act  of  Congress  and,  while 
In  force,  constitutes  a  part  of  toe  supreme  law 
of  the  land.  Ftmter  v.  NeiUon,  8  Pet.,  814. 
Aside  from  the  duty  imposed  by  the  Constitu- 
tion to  respect  treaty  stipulations  when  they 
become  the  subject  of  judicial  proceedings,  the 
court  cannot  be  immindful  of  the  fact.  Uiat  the 
honor  of  the  Qovernmcnt  and  people  of  the 
United  Slates  Is  involved  In  every  inquiry 
whether  rights  secured  such  stipulations 
shall  be  roo(«nIzed  and  protected.  And  it  would 
be  wanting  in  proper  respect  for  the  Intelligence 
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and  patriotism  of  a  coordinate  department  of 
the  OoTemmeDt  were  Itto  doubt,  for  a  moment, 
that  these  oon^draaUoBs  were  present  In  the 
minds  of  its  members  when  the  legislation  in 

question  was  enacted. 

With  these  obaerratlons,  we  proceed  to  con- 
sider whether  the  right  claimed  oy  the  plaintiff 
is  secured  br  treat?  and,  if  so,  whether  its  rec- 
(^itlon  is  inconsiisteDt  with  the  before  men- 
boned  Acta  of  Congress. 

Before  refenine  to  the  Treaty  of  1880.  it  will 
be  well  to  ascertain,  from  those  imvioasly  con- 
cluded between  the  United  States  and  ,Chlna, 
what  were  the  relations  of  trade  and  commerce 
existing  between  their  respectiTe  Peoples.  By 
the  Treaty  of  peace,  amity  and  commerce,  con- 
cluded in  1858.  citizens  of  the  United  States,  hi 
China,  peaceably  attending  to  their  affaks,  were 
placed  on  a  common  footmg  of  amity  and  eood 
will  with  subjects  of  the  latter  country;  entitled 
to  receive  and  enjoy,  for  themselves  and  every- 
thine  pertaining  to  them,  the  protection  of  the 
loou  authorities  of  Government,  who  were  re- 
quired to  defend  tliem  from  insult  or  injury  of 
any  sort;  those  residing  or  sojourning  at  any  of 
the  ports  open  to  foreign  commerce  were  per- 
mitted to  rent  houses  and  places  of  business,  or 
[64 1 3  hire  sites  on  which  they  could  themselves  build 
houses,  hospitals,  churches  and  cemeteries;  to 
frequent  certain  designated  ports  and  cities  and 
any  other  port  or  place  thereafter,  by  treaty 
with  oilier  powers  or  with  the  United  Stales, 
opened  to  commerce;  to  reside  with  their  fami- 
lies and  trade  at  aucb  places,  and  to  proceed  at 
pleasure  with  their  vessels  and  mercnandise  to 
and  from  said  ports  or  any  of  tliem;  at  each  of 
said  ports  open  to  commerce,  to  import  from 
abroad  and  to  sell,  purchase  and  export  all  mer- 
chandise of  which  the  Importation  or  exporta- 
tion was  not  prohibited  by  the  laws  of  China, 
subject  to  no  nlgher  duties  than  those  paid  by 
the  most  favored  Nation,  By  that  Treaty,  also, 
any  right,  privilege  or  favor,  connected  either 
with  navi^tion,  commerce,  political  or  other 
intercourse,  thereafter  granted  by  China  to  the 
citizens  of  any  Nation,  was  at  onoe  to  freely 
inure  to  the  benefit  of  the  United  States,  its  pub- 
lic officers,  merchants  and  dtizcns,  19  Stat  at 
L.,  1020,  etuq. 

In  the  Treaty  concluded  July  28,  1868,  the 
Governments  of  the  United  States  and  China 
recognized  "  the  inherent  and  inalienable  right 
of  man  to  change  his  home  and  all^iauce;  and 
also  the  mutual  advantage  of  free  migration  and 
emigration  of  thdr  citizens  and  subjects  respect- 
ively.f  rom  one  country  to  the  other.for  purposes 
of  curiosity,  of  trade  or  as  permanent  residents. " 
They,  therefore,  joined  In  reprobating  any  other 
than  an  entirely  voluntary  emigration  for  those 
purposes.  By  that  Treaty  it  was  also,  provided, 
that  citizens  of  the  United  States  visiting  or  re- 
siding in  China,  and  Chinese  subjects  visiting 
or  residing  in  the  United  States,  should  enjoy 
the  same  privileges,  immunities  or  ezcmptious, 
in  respect  of  travel  or  residence,  aud  in  respect 
of  public  educational  Institutions,  as  should  be 
accorded  to  the  most  favored  Nation  in  the 
country  in  which  they  should  be  re-spectively 
visiting  or  residing.    16  Stat,  at  L.,  789. 

This  brings  us  to  the  Treaty  concluded  Nov. 
17, 1880,  which  refers  to  the  prior  Treaties  of 
1858  and  1868.  To  that  Treaty  the  Senate  gave 
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its  assent  on  6, 1681.  and  It  was  ratifled  by 
theFR8identonthe9thof MB7.1881.  Itaflxst 
three  articles  are  as  follows: 

"Art.  1.  Whenever,  In  the  opinion  of  the 
Qovemmentof  the  United  States,  the  coming  of  [64S] 
Chinese  laborers  to  the  United  States  or  ^dt 
residence  therein  affects  or  threatens  to  affect 
the  Interests  of  that  country  or  to  endanger  the 
^ood  order  of  the  said  country  or  of  any  local- 
ity within  the  territory  thereof,  the  Govern- 
ment of  China  agrees  that  the  Qovemment  of 
the  United  States  may  regulate,  limit  or  sos- 
peud  such  coming  or  residence  but  may  not 
absolutely  prohibit  it.  The  limitation  or  sus- 
pension shall  be  reasonable  and  shall  apply  only 
to  Chinese  who  may  go  to  the  United  States  as 
laborers,  other  classes  not  being  included  in  the 
limitations.  Legislation  taken  m  regard  to  Chi- 
nese laborers  will  be  of  such  a  character  only 
as  is  necessary  to  enforce  the  r^ulation,  lim- 
itation or  suspension  of  immigration,  and  Im- 
migrants shall  not  be  subject  to  personal  mal- 
treatment or  abuse. 

Art.  2.  Chinese  subjects,  whether  proceeding 
to  the  United  States  as  teachers,  students,  mer- 
chants, or  from  curiosity,  together  with  their 
body  and  household  servants,  and  Chinese  la- 
borers who  are  now  In  Oie  United  States,  dull 
be  allowed  to  go  and  come  of  their  own  free 
will  and  accord,  and  shall  be  accorded  all  the 
rights,  privileges,  Immunities  and  exemptiona 
which  are  accorded  to  the  citizens  and  subjects 
of  the  most  favored  Nation. 

Art  3.  If  Chinese  laborers  or  Chinese  of  any 
other  class,  now  either  permanently  or  tempo- 
rarily residing  in  the  terribnr  of  the  United 
States,  meet  with  ill  treatmeot  at  the  hands  of 
any  other  persons,  the  Government  of  the  Unit- 
ed States  will  exert  all  its  power  to  devise  meas- 
ures for  their  protection,  and  to  secure  to  them 
the  same  rights,  privileges,  immunities  and  ex- 
emptions as  may  be  enjoyed  by  thecitizensorsub- 
jects  of  the  most  favored  Nation,  and  to  which 
they  are  entitled  by  treaty."  23  Stat.  atL.,  836. 

It  appears  to  the  court  that  there  can  be  no 
serious  difflculW  in  ascertaining  the  obiect  of 
these  modifications  of  prior  Treaties.  By  the 
Treaty  of  1868,  subjects  of  China  were  enutled, 
without  restriction,  to  come  to  this  country  for 
purposes  of  curiosi^  or  trade  or  as  permanent 
residents.  But  in  deference  to  the  opinion  of 
our  Government  that  the  presence  hen  of  CU- 
nese  laborers  might  be  Injurious  to  the  xrablie 
interests,  or  might  endanger  c;ood  order  in  our 
land,  China  agreed,  In  the  Treaty  of  1880,  to 
such  mod iflcauons  of  previotis  Treaties  as  wouM 
enable  the  United  States  to  regulate,  limit  or 
suspend  their  coming  or  residence,  without  ab- 
solutely prohibiting  It;  such  limitation  or  sus- 
pension to  be  reasonable  in  its  character.  As 
to  certain  classes  of  Chinese  It  was  distinctly 
provided  that  they  should  be  permitted  to  go 
and  come  of  their  own  free  will,  and  be  accord- 
ed all  the  rights,  privileges,  Immunities  and  ex- 
emptions that  are  granted  to  citizens  and  sub- 
jects of  the  most  favored  Nation.  Those  classes 
were:  1.  Chinese  subjects,  whether  proceeding 
to  the  United  States  as  teachers,  stuoenta,  mer- 
chants, or  from  curiosity,  toother  irith  thdr 
body  and  household  servants;  8.  Chinese  labor- 
ers who  were  in  this  country  at  the  date  ctf  the 
Treaty.  Upon  the  exercise,  by  these  parttcnlir 
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classes,  of  the  rights  of  free  tngress  and  egress, 
DO  Umitatim  tn  respoct  of  time  wu  Imposed  by 
the  Treaty;  in  other  words,  the  enjoyment  of 
the  right  to  go  and  come  was  not  made  to  de- 
pend upon  how  often  they  went  out  of  the 
oountry  nor  how  loug  they  remained  away  be- 
fore retumhig.  That  the  plaintiff  in  error  be- 
loDfls  to  one  oiF  these  classes  cuuot  he  success- 
ful^ disputed,  since  It  Is  certified  to  us,  and 
the  fact  must  be  so  taken,  that  he  is  a  Chinese 
laborer  who  was  in  this  country  on  the  17th 
dajr  of  November,  1880.  He  was,  therefore, 
entitled,  by  the  proTisions  of  the  Treaty,  to  re- 
turn to  and  remain  in  the  United  States,  unless, 
after  his  departure  tax  Honolulu.  Congress  with- 
drew the  priTilu;e  which  the  Treaty  secured 
and  tberet^  precluded  any  Teoognition  of  it  br 
the  Judidaiy  of  this  country.  Whether  such 
baa  been  the  effect  of  its  le^alatlon  b  the  nib> 
Ject  of  our  next  inquiry. 

The  Act  of  18^  [22  Stat  at  L..  68],  as 
amended,  being  too  long  for  insertion  here,  has 
been  printed  in  the  margin*  and  in  such  way 

[644]  as  to  indicate  the  additions  and  alterations  mad« 
by  the  Act  of  1884  [28  Stat  at  L..  US].  The 
words  In  Italics  were  introduced  ^  the  latter 
Act,  while  tliose  in  brackets  were  In  me  ori^nal, 
and  were  stricken  out  by  the  amendatory  Act 

riUKi  legislation  was  enacted  In  execution  of 

lomai  (jjg  Treaty  and  because,  In  Uie  opinion  of  the 
GoTcmment  of  the  United  States,  the  coming 
of  Chinese  lalwrers  endangered  the  good  order 
of  certain  localities  In  tbu  country.  The  1st 
■ection,  as  amended,  snnnndi  their  coming  for 
ten  years,  and  declares  it  to  be  unlawfm  for 
any  Chinese  laborer  to  come  from  any  foreign 

[546]  port  or  place;  or,  having  so  come,  to  remain 
within  the  United  States.  The  2d  section,  as 
amended,  makes  it  a  misdemeanor,  punishable 
by  fine  or  by  fine  and  imprisonment,  for  the 
master  of  any  vessel  to  knowingly  l>nne  with- 
in the  United  States  on  such  vessel,  and  land  or 

[547]  attempt  to  land  or  permit  to  be  lauded,  any  such 
laborer  from  any  foreign  port  or  place. 

If  these  sections  constituted  the  entire  legis- 
lation in  reference  to  the  coming  to  this  coun- 
try of  Clilnese  laborers,  the  court  under  the  es- 


tablished rales  fortheinterpr^ation  of  statutes,  [548: 
would  hold  that  they  did  not  apply  to  Chinese 
laborers  who,  by  their  residence  in  the  United 
States  at  the  dale  of  the  last  Treaty,  had  ao- 

Juired  the  right  to  go  and  come  of  their  own 
ree  will,  and  to  enjoy  surh  privileges,  immu- 
nities and  exemptions  as  were  accorded  here  to 
citizens  and  subjects  of  the  most  favored  N»-  [540'' 
tlon.  For,  since  the  purpose  avowed  in  the  Act 
was  to  faithfully  execute  the  Trea^,  any  Inter- 
pretation of  its  provisions  would  be  rejected 
which  imputes  to  Congress  an  Intention  to  dis- 
regard the  plighted  futh  of  the  Government 
and,  consequently,  the  court  ought,  If  possible, 
to  adopt  that  orauitniction  wlilch  recognized  and 
saved  rights  seemed  by  the  Troa^.  The  ut- 
most tiiat  could  be  said.  Id  the  case  supposed, 
iTOuId  be,  tliat  there  was  an  apparent  conflict 
betweoi  the  mere  words  of  the  statute  and  the 
Treaty  and  that,  by  implication,  the  latter,  so 
far  as  the  People  and  the  courts  of  this  country 
were  concerned,  was  abrogated  In  respect  of 
that  class  of  Chinese  laborers  to  whom  was  se- 
cured the  right  to  go  and  come  at  pleasure. 
But,  even  In  the  case  of  statutes,  whose  repeal 
or  modIflcati(ni  involves  no  question  of  good 
faith  with  the  government  or  People  of  mber 
countries,  the  rule  is  well  settled  that  repeals 
by  implicatiott  are  not  favored  and  are  never 
adMtted  where  the  former  can  stand  with  the 
new  Act  Bx  parte  Yeroer,  8  Wall.,  105  [75  U. 
S.,  XIX.,  839].  In  Wood  v.  U.  8.,  16  Pet.  862. 
Mr.  Juttiec  Story,  speaking  for  the  court  upon 
a  quc&tion  of  the  repml  of  a  statute  by  bnpUca- 
tion,  said:  "  That  ft  has  not  been  e:mre88ly  or 
by  direct  terms  repealed  is  admitted;  and  the 
question  resolves  itself  into  the  narrow  inquiry 
whether  it  has  been  repealed  br  ncccsuiry  Im- 

{)lication.  We  say  by  necessary  Implicotion,  for 
t  is  not  sufficient  to  establish  tliat  subsequent 
laws  cover  some,  or  even  all,  of  the  cases  pro- 
vided for  by  It,  for  they  may  be  merely  alnrm- 
ative  or  cnmuhitive  or  auxiliary.  But  tlicre 
must  be  a  podtive  repugnancy  between  the  pro- 
visions of  the  new  Inws  and  those  of  the  old, 
and  even  then  the  old  law  is  repealed  by  impli- 
cation only  pro  tanto,  to  the  extent  01  the  re- 


•  CHINESE  RESTRICTION  ACT. 
Ah  Act  to  Bxbodh  Cmctaiw  Tkeatt  8tipoi.atiok8  Relatibo  to  Chinxsb,  Appeovsd  Hat  Oih, 

1882,  AB  Aubndbd  July  aru,  18M. 


Wherxab,  in  tbe  optaton  of  the  Oovernment  of 
the  United  States,  the  coming  of  Chinese  laborers  to 
this  counttT  eDdan^en  the  good  order  of  oertaln 
localities  wfctaln  the  territories  thereof ;  TAere/ors, 

Uo  it  eoncted  by  tbe  Senate  and  House  of  Bepre- 
aentattves  of  the  United  States  of  Amsrioa  In  Con- 
grtm  asHembled : 

Sec.  1.  That  from  and  after  tbe  [explratloa  of 
uinety  days  next  after  tbe]  passnse  of  this  Act,  and 
UDtU  uie  expiration  of  ten  years  next  after  the  paa- 
eage  of  thla  Act,  the  oomlng  of  Chinese  laborers  to 
the  United  States  be,  and  tbe  same  Is  hereby,  sus- 

Cmded :  and  during  snob  siupenfilon  It  shoU  uot  be 
wful  for  any  Chinese  laborer  to  oome  from  any 
foreionport  or  plae«,  or  having  so  oome  [after  the 
expiration  of  aud  nine^  days]  to  remain  wltUo  the 
United  States. 

Sec.  t.  That  tbe  master  of  any  vessel  who  shall 
knowingly  bring  within  tho  United  States  on  such 
veasel  and  land  or  attempt  to  land  or  permit  to  be 
landed,  any  ChlDesS  laborer,  from  any  foreign  port 
or  plaoe,  snail  tie  deemed  guilty  of  a  misdemeanor, 
and,  on  convteUon  thereof,  stuUl  l>e  punished  by  a 
flue  of  not  DMne  than  $600  tor  each  and  every  auvh 
Clilnese  latwrer  so  brought  and  may  also  be  Impris- 
oned for  a  term  not  exceeding  one  year. 

Seo.  8.  That  the  two  feretfolog  sectiona  sbaU  not 
apply  to  Chinese  IstMWWB  wbowere  In  tbe  United 
SMes  on  Om  17th  of  November.  IHO,  or  who 
ahall  have  «Hne  into  the  same  bsf  ore  ineexi^tion 
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of  Dinoty  days  next  after  the  paR%ge  of  the  Act  to 
whMl  this  Act  itamcndatory  [and]  nnrehtHX^aid  sec- 
tiont  apjplji  to  Chtneae  laborer$,  who  shall  produce 
to  such  master  before  going  on  board  such  veK^ci, 
and  shall  produce  to  the  ooltcotor  of  tbe  port  in  the 
United  States  at  which  such  vessel  ehall  arrive,  the 
evidence  hereinafter  In  this  Act  required  of  bis  be- 
ing one  of  tbe  laborers  in  this  section  mentioned ; 
nor  shall  the  two  foregoing  sections  apply  to  the 
caseof  any  mocter  whose  Tetwel,  being  bound  to  a 
port  not  within  the  United  States,  shall  oome  wltbin 
the  Jurisdiction  of  the  United  States  by  reason  of 
belogln  distress  or  In  stresti  of  weather,  or  toiicblug 
Rtany  portof  the  United  Stateson  Its  voyage  to  any 
forfign  port  or  place;  fVortded,  That  all  Chinese 
laborers  brought  on  such  vessel  shall  turf  be  permuted 
to  Ian(I«xe«pt«n  ease  ofabeotttte  neceeaity,  and  m-utt 
depart  with  the  veesd  on  leaving  port. 

See.  4.  That  for  tbe  purpose  or  properly  identify- 
ing Chinese  latwrers  who  were  in  the  UDlt«d  States 
on  the  17th  day  of  November,  1S80,  or  who  shall  have 
oome  into  the  same  before  theexplraUon  of  ninety 
days  next  after  the  pnssage  of  the  Act  to  wftich  this 
Act  b  anmtdaterv,  and  m  order  to  furnish  tbcm 
wKh  the  proper  evidenoe  of  ibeir  riKht  to  go  from 
and  come  totheUoited  States  [of  their  free  will  und 
acrord]  as  provided  br  the  Mtd  ^et  and  (Ac  Treaty 
between  the  United  States  and  China,  dated  Novem- 
bw  IT,  IffiOL  tbeOolleotor  of  Customs  of  tbe  District 
bom  whloli  any  suoh  Oblneee  latMMer  shall  depart 
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[650]  pugDancT."  In  State  v.  8toU,  17  WaU., 430  [84 
U.  tt.,  XXI.,  654].  the  language  of  the  court 
was  that  "  It  must  appear  that  the  later  pro- 
vision \a  ccrtidQly  and  clearly  in  hostility  to  Uie 
former.  If,  hj  any  reasonable  coufitruction,  the 
two  statutes  can  stand  toj^etber,  they  must  so 
stand.  If  harmony  is  impossible,  and  only  in 
that  event,  the  former  law  is  repealed  in  part, 
or  wholly,  as  the  case  may  be.  See  also  Ex 
parte  Oroie  Bog,  109  U.  8.,  570  [XXVII.,  10351; 
ArtkvT  V.  Bonuir,  96  U.  8.,  140  [XXIV.,  Slii]; 
Sart'ord  t.  U.  &,  8  Cranch,  109. 

When  the  Act  of  1882  was  passed,  Congress 
was  aware  of  the  obligation  this  Government 
had  recently  assumed,  by  solemn  Treaty,  to  ac- 
cord to  a  certain  class  of  Chinese  laborers  the 
privilege  of  goinz  from  and  coming  to  this 
country  at  their  pleasure.  Did  it  intend,  with- 
in less  than  a  year  after  the  ratiCrntion  of  the 
Treaty  and  without  so  declaring  in  unmistak- 
able terms,  to  withdraw  that  privilege  by  the 
gencml  words  of  the  lat  and  2d  sections  ot  that 
Act?  Did  it  intend  to  do  what  would  be  incon- 
sistent with  the  inviolable  ildclity  with  which, 
according  to  the  established  rules  of  intcina- 
tlonal  law,  the  t.tipulalioos  of  trejUies  should  lie 
observed  ?  These  questions  must  receive  u  neg- 
ative answer.  The  presumption  must  be  in- 
dulged thflt  the  broad  Innguiigc  of  thc.«e  6<;c- 
tions  was  intended  lo  appw  to  those  Chinese 
laborei'S  wJiose  coming  to  this  country  might, 
coijsistontly  with  the  Treaty,  be  reasonalily  reg- 
ulated, limited  or  suspended,  imd  not  to  those 
who,  by  the  express  words  of  the  same  Treaty, 
were  cntilh'il  lo  go  and  come  of  their  own  free 
will,  and  cnjov  such  privileges  and  immuniti<>s 
as  were  nM-ni-ilrfi  the  citizens  and  subjects  of 
the  most  favored  Nation. 

These  views  find  strong  support  In  the  8d  and 
4tli  sections  of  the  Act. 

The  yd  sccii'in.iis  it  originally  stood,  declared 
"That  the  two  forc'^'oiugscclions  shall  not  apply 
toChincselnbdn^rswhoworein  tbeUnitcd  States 
on  the  1  Tlh  day  of  November,  1880,  or  who  shall 
have  come  into  the  same  before  the  expiration 
of  uiiicly  days  ne.\t  after  the  pas.snge  of  this 
Act,  und  who  shall  produce  to  such  master  be- 
fore goitig  on  board  such  vessel,  and  shall  pro- 

from  theUnltori  Stjito9,aliiiU  In  person  or  by  deputy, 

8fi  on  lioanlciich  vtsi^cl  liuvint' on  bonrd  any  siicb 
hin(»plab<>it:r,  iind  tlciired  oriibout  to  aatl  from  bia 
district  fur  a  Itirelsn  i>ort,  and  ou  siicb  vesel  make 
a  list  of  u)l  Biiub  Cliinoso  laborers,  wbicb  ahull  Ix:  en- 
tered In  rcjrfstry  books, tu  ba  kept  for  that  purpose, 
in  wliloh  slioll  bo  stated  the  i»ji/iuitIt«U. /d'nf  i/  aud 
trtlHii  Duraein  /iiii,  (h«  age,  occupation,  «!/ien  an-I 
whrre  fvlUrwed,  l;ist  ploco  of  residence,  ptij-siuil 
niark»  or  j)ct;iiliurltli.-e.  ana  all  facta  nocossnry  for 
tlio  iili  ntlllrntioii  of  eiicli  of  such  Chinc-so  laUorcra, 
-.Tliit:li  books  sh:ill  1m;  siifclv  kept  in  the  ciistoni- 
hniiHi! ;  ainU'vorv  Pin-'li  ("liim^-e  luboi-crao  dcpurtiiii! 
fr..:ii  tliir  UnlU'iI  stuti^slmll  l>o  entitled  to  and  shall 
rci'oivp.  f  I  OC  of  any  clmrKe  or  cost  upon  application 
therefor,  from  the  collector  or  bis  deniitv.  tn  Uic 
name  of  Mid  coVcctor.and  attesUdby  said  c  tUcCor's 
wul  «/  "(Br<,  nt  tlie  timo  such  list  la  taken,  a  certlfl- 
ctiln,  Hlu')ii!d  l]v  tlie  collector  or  his  deputy  and  at- 
tt'.-U'd  bv  liiescalof  oilioc, tnsnch  form  aa  the  Secre- 
tary of  ihe  Treitpury  shall  prt-scrilie,  which  certifl- 
o-to  aliail  uouUiin  n  statement  of  the  individual, 
fiiinilu,  aiuilrltial  name  in  full,  a?o.  occupation, 
v  hrn  awt  where  foUmccd  [Inat  place  of  residence, 

B?rsoiiul  deotTipfloD  and  fncis  of  Identilicatlon]  of 
in  Chinese  laborer  lo  whom  the  certiflcule  is  issncd, 
oorresi'OndiDg  wltli  tlie  s-nid  hstnnd  repiatry  in  all 
piirtieiiljirs.  In  casnnnyChinese  laborer.afterbav- 
Insr  received  audi  ccrlilieiite,  shall  leave  such  vessel 
Ih'I'iu-u  lier  deiMii  ture,  be  shall  deliver  bisccrtificttte 
to  tlic  master  of  the  vobsel ;  and  tf  such  Chinese  ]Mi- 
borer  shall  foil  to  return  to  such  vobsel  before  her 
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duca  to  the  collector  of  the  port  in  the  United 
States  at  which  such  vessel  shall  arrive,  the  evi-  [51 
dence  hereinafter  In  this  Act  required,  of  his 
being  one  of  the  laborers  in  this  section  meo* 
tioned."  It  is  contended  that  provision  ma 
made  In  this  clause  only  for  Chinese  laborers, 
of  the  two  classes  descTil}ed.  who  should  produce 
the  certiflcQte  of  ideutiflcation  required  by  the 
4th  section  of  the  Act;  leaving  those  who  could 
not  produce  it  to  rest  under  the  prohibitions  of 
the  preceding  sections.  But  that  construction 
is  whoUy  inaomlssiblc:  for,  apart  from  a  viola- 
tion of  the  Treaty  of  1880.  which  is  involved 
in  such  a  construction,  it  Is  inconceivable  that 
Congress  would  have  announced  its  purpose  not 
to  include  in  the  siLsi>ension  for  ten  years  Chinese 
laborers  who  might  come  into  the  United  States 
within  ninety  days  immediately  after  the  passage 
of  the  Act  of  1882,  and,  in  the  same  Act,  have 
prohibited  their  entering  ^ia  country  unlcst 
they  should  produce  a  certificate  which  could 
have  been  (uniishcd  only  to  those  who  were 
here  at  the  passage  of  tliat  Act,  and  left  after  it 
took  effect. 

But  all  basis  for  such  a  construction  is  re- 
moved by  the  amcodment  made  in  tlie  3d  sec- 
tion by  the  Act  of  1884.  The  above  clause  aa 
amended  reads  thus:  "  That  the  two  foregoing 
sections  shall  not  apply  to  Chinese  laborers  who 
were  in  the  Unit^  islates  on  the  17th  day  of 
November,  1880,  or  who  shall  have  come  into 
the  same  before  the  expiration  of  ninety  days 
afterthc  passage  of  the  Act  to  which  tliis  Act  is 
amendatory,  nor  stmll  said  sections  apply  to 
Chinese  tauorcrs  who  shall  produce  to  tnicb 
master,  etc. ,  the  evidence  hereinafter  In  this  Act 
required,"  etc 

The  striking  out  of  the  word,"  and,"  In  the 
8d  section  of  the  original  A?t,  and  Inserting 
the  words  "  nor  shall  said  sections  apply  to  Chi- 
ucse  laborers,"are  very  signiticant.  As  amended, 
the  Iki  section  wholly  pccludes  the  idea  that  the 
right  to  return  to  tins  country  of  those  who 
were  here  at  the  date  of  the  Treaty  but  were  ab- 
sent when  Congress  legislated  upon  the  subject 
of  Chinese  immigration,  was  to  be  incumliOTed 
with  thecoudition,  impossible  to  be  performed, 
ot  producing  a  collector's  certiflcate;  for  that 

departure  from  port,  the  certiflcate  shall  be  deliv- 
ered by  Uie  roiiftcT  to  tlie  Collector  of  Customs  for 
caneeliutiou.  'i'ha  certiflcate  herein  provided  fur 
shaii  entitle  the  Cliinese  laborer  to  whom  the  suae 
is  issued  to  return  to  and  re-enter  the  United  Statci 
iipi'n  i<i'aJiK:iiJU'  iinil  il-  lii  •-niLi;  the  flame  to  the  Ool- 
kirtiii'  ist  (■^iwHuns.  nl  llit  dsiitritjl  Hi.  'wliii-ti  Fiii;h  Chl- 
ii(=se  InburtTBhuU  'J.i^ic  Ui  rt'-cnlt-T,  an-dsaid  I'-ritificaU 
tfi'iU  In.  H't  ii'ily  ivi-itiicji-  ]ier}ni-jil3ie  to  ef.lahliish  Mt 
1  ''utit  f>f  Tf.-cnlr:/:  aoA  uw'ti  dt  livcriuc  <>(  such  oer- 
tiLiriiiV'li'y  jSiioli  CLltiEMii  J.ib'jp:'r  the-  CcjLjL'otor  of 
jil  tlie  tjim-  nl' ro-i-fit  ry  Uiti>  tlie  United 
jiiiii.i.'fi,  iiiii"!  eullci't.nr  jIulII  L\tii^('  <he  (i^itiieto  be  filed 
in  liiL' ciisloui-iidiLM'iiLiiliLiilj  CLiriCPl(!ii. 

tirni  1  of  thi:^  A''T,  \-r'i\s  iti  Ihe  t.*nni'J  -"Lfttes  ai^ 
■  Icsirirg  Tu  'ICiJiii  L  lr.i!ii  ttio  Unll'.'i  M;it'.M  laod, 
blLull  linvG  ttiL-  riitht  III  ilj'iiiiuiii  iinJ  wpivr,  tree  of 
tliiiri-t-  ■i>r  C'li't,  Ji  I'l  L'i  itk'iit'j  i<i  iticiitideni  urn  ninillfr 
Ia}  r.hiil  j-rfivi-Jcl  rur  ui  H'i;rLr,iii  +  of  iliiK  Act  » 
l>e  i.^tLJi-'il  to  Butli  CLirii'.-.-io  l;iiH.-i'<'ri  m  iiiny  ileslre  to 
i™i..'ttiu  CTnltcd  Bliit(-  \"i  ivjiuc;  iin-]  iL  betcby 
Tiub^lf  ihL'  duty  nt  t!io  CLill-  i  tur  <il  L'uniOOiSOf  tbe 
<Ii=t  [i't  iH'xtivlJitiolay  tlie  furelyii  ^lHllltr)■  to  which 
?!iii|  Ujiik'sp  Ltibcjfi'r  i]t:-ir»',4to  fio  to  i.=-»jf  Mich  oer- 

tHi'  iltr,  iir-i'  I'f  CtliLI'CG  Or  '.■'■St,  IIF'Vl)  li |->[>l Fi -ution  by 

liin  h  (■IniJL'M!  Ul'i  n  I ,  tuid  lo  •■;ii[.jr  t^x- bumeupon 
n■|(i^^r^.^  Ihrmlts  tii  bt;  kept  by  h  im  for  Ciiepur[K)ee,ai 
pi-iivij(2il  fur  m  BeL-tiuu  4  oi  tliin  Act, 

Soo.  a.  That  in  oriier  to  the  iwlUifui  fl^coiutlon  of 
[articlee  one  and  two  of  the  trouty  InJ  the  pravlriftM 
of  tUa  Aet  [before  tneotioned],  every  cailne^e  ner- 

Digitized  by       O OQ I C 


Chbw  Hbono  t.  Ubttbd  Stateb. 


530-680' 


•ectlon,  as  it  standi,  declares,  without  qualiflca- 
tioD,  that  the  1st  and  2d  sections  shall  not  apply 
to  those  who  were  here  at  the  date  of  the  Treaty. 
[56X]  If  aChineae  laborer  who  was  here  at  the  date  of 
IheTrea^,  and  also  when  the  Act  of  1882  was 
passed,  desired  again  to  leave  the  country,  bis 
right  to  return  was  made  to  depend  upon  bis 
producing  the  certificate  required  by  thnt  Act. 
And  this  was  true,  also,  of  a  Chinese  laborer,  not 
here  at  the  date  of  the  Treaty,  who,  having 
come  within  ninety  days  next  uter  the  original 
Act  was  passed,  dedrcd  todepart  from  thcDnited 
States  and  return  at  some  suheequent  period. 

Coming  to  the  4th  section  of  the  Act,  we  find 
evidence  of  tlie  most  cogent  nnture,  of  theiuten- 
tioD  of  Congress  not  to  disregard  that  Treaty. 

As  it  BtoM  in  the  Act  of  lUb2,  it  was  in  these 
words: 

"  That,  for  the  purpose  of  properly  identify- 
ing Chinese  laborers  who  were  in  the  United 
States  on  the  17tb  day  of  November,  18S0,  or 
who  shall  have  come  into  the  same  before  the 
expiration  of  ninety  days  next  after  the  passage 
of  this  Act,  and  in  order  to  furnish  them  with 
the  proper  evidence  of  their  rieht  to  go  from 
and  come  to  the  United  States  of  their  fne  will 
and  accord,  as  provided  b^  the  Treaty  between 
tiie  United  States  and  China,  dated  November 
17th,  1880,  the  Collector  of  Cuatoma  of  the  dis- 
trict from  which  an;|r  such  Chinese  laborer  shall 
depart  from  the  United  States  shall,  in  person 
or  by  deputy,  go  on  board  each  vessel  liaving 
on  ijoara  any  such  Chinese  lalwrer,  and  cleared 
or  al>out  to  sail  from  his  district  for  a  foreign 
port,  and  on  such  vessel  make  a  list  of  all  such 
Chinese  laborers,  which  shall  be  entered  in 
.r^lstry  books,  to  be  kept  for  that  purpose,  in 
whicb  sliall  be  stated  the  name,  age,  occupation, 
last  place  of  residence,  physical  marks  or  pecul- 
iarities, and  all  facts  necessary  for  the  identifica- 
tion of  each  of  such  Cbinese  laborers,  which 
books  shall  be  safely  kept  in  the  custom-house; 
andevery  such  Chinese  liilwrersodepartin^from 
the  United  States  shall  be  entitled  to  and  sliall 
receive,  free  of  any  charge  or  cost,  upon  appli- 
cation therefor,  from  the  collector  or  his  deputy, 
at  the  time  sach  list  is  taken,  acertificate,  signed 
1^  the  collector  or  bis  d^ty  and  attcstml  by 

iJnlt»<l  stHr^-.«,  (t11^l  t'-hu  sbflll  bfl  Bbouf  tocyvm-to 

the  DnlU'J  ^t.ids,  cljLill  ii'ifm'n  tfrr  y'/-ii-rL'.'i<iv  r.f 
(Tfirf  be  ideii(ili":'il  us  hi>  i.'[ilitli.'l  by  i  tiiiii.--^) 
GoVfnim>;nt,  or  ti/fii,7i  ufJi-  i-  /f.r.  i(^n  rnrirC  '/ 
uhu.h  af  thi:  limf  !-Mfh  fh^'i'-  r  ji-t.^iji  ^^rrlJ^  !>f  ii  tttlj- 
Jf-el,  lu  onali  cnso  LsmcIi  Mi'itritj"]  to  be  ftvkl"  rift;ii  \ty 
H  tn-'iiitli.-iile  LB9.u(xl  [iiriikT  the  aultinruyiil  siiinj]  f<|/ 
RuA  fi-'ji'crDmenu  ivtiit'ti  c^-tI  iiit.nc^' wlml]  tw-lntlia 
Bnfl^h  limLTtLnec^tc'r  fit' i>>.>t  inr^io  EiiiflLrl^  hiiikiMitnfo) 
■  OrrtreppiDi-  'l  hif  11  UriTL-liiMnn  irirti  I-^jl^Ij'-Ii,  .■^rjiljijy 
aiiirh  njjiii.  t-u  cniLii']  mi'i  vJ'iiy  f,ltiiu' mith  jifMii  "jjtjjjj-t, 

K  lf/i  III':-  IT.ir.i.  "if  i'T  fii  yiri\r<-i  )  r (Tl  bli  'iT  h-'r 

fTH>(iKr  j-i;;JM!Uri,  fiii'I  Wlil'.  Ii  o'l  l  illi-rtrc  nluliL  ^l.■le 
h(l  I'uriliirJifuf,  /(iiii  lir/  mill.  !  i  i.'i'il  iijuiip  itr  J  nil,  1  itle 

or  ollii:l(iJ  ninli,  i[  iiii  v.  ( lir  iiy>"',  ln.'snlil.  itii'l  nil  I'liy.-.. 
(cal  ppi  iiliriiT  ii-s.  fi  ii  nnT  tiiiil  pri'SiLUit  i  ii  i'iiinaiiiH  Hip 
pn>f<^l<>ii.  I'  II  <i'iil  ii'licrt-  tiiiil  (line  Jiii'i;  puffi'if'', 
■nd  plEiOMii  ii-iil'-in  (?  lin  Ctitna]  111  !lii'  ih-ixkl 
WWnB  ttie  iv^rtififHH'  l.s  issih'i],  rimi  i  hii  i  ii  ]  ci  ■inrj 
Jiantltlcfl  k-iJiiliiriiDLhIv  tn  f  ln'  [it-.l!  V  III]       III  1-1  Al-I 

nMntiorK'-ll  t'T* CMue  witl+iii  rli-'  ^  ■..  if 

aiAptnon  an  api^iuiBiifw  a  cei' I '•'•n-  -I'-'H  f"  ■=  'ji  j  . 
Stujil,  nHd  wiifim»Aa&,Viv'<-i-i^'\-">     <'!■■■'■■  '■- 

mueof  thebiatnm  etsnltsd  on  ij»  Hu^i  Mt^r  tn.  <t>Ml 
at  nit  tiii*e  Iff.  Mk  ahftUMlon  ft*  af'/rtmut:  Prmt'lfl, 
Tbiit  iKAhtuy  in  ttih  Attt  nor  iti  etiut  J'l  iatu 'huU  It 
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his  seal  of  office,  in  such  form  as  the  Secretary 
of  the  Treasury  shall  prescrilK,  which  certificate 
shall  contain  a  statement  of  the  name,  age,  oc- 
cupation, last  place  of  residence,  perscmal  de-  CB68] 
scription,  and  facta  of  identification  ot  the  Chi* 
nese  laborer  to  whom  the  certificate  is  issued, 
corresponding  with  the  said  list  and  registry  in 
all  particulars.  In  cose  any  Chinese  laborer, 
after  having  received  such  certificate,  shall 
leave  such  vessel  before  her  departure,  he  shall 
deliver  his  certificato  to  the  master  of  the  vessel, 
and  if  such  Chinese  hkborer  shall  fail  to  retitm 
to  such  vessel  before  her  departure  from  port, 
the  certificate  shall  be  delivered  by  the  master 
to  the  Collector  of  Customs  for  cancellation. 
The  certificate  herein  provided  for  shall  entitle 
the  Chinese  laborer,  to  whom  the  same  istssu^, 
to  return  to  and  re-enter  the  United  States  upon 

J>roducine  and  delivering  the  same  to  the  Col- 
cctor  of  Customs  of  tbe  district  at  which  such 
Chinese  hiborer  shall  seek  to  re-enter;  and  upon 
delivery  of  such  certificate  by  such  Chinese  la- 
borer to  the  Collector  of  Customs  at  the  time  of 
re-entry  in  the  United  States,  said  collector 
shnti  cause  the  same  to  be  tiled  In  the  custom- 
house and  duly  canceled." 

This  section  was  amended  by  the  Act  of  1684 
so  as  to  require  that  the  list  mndeby  tliecollcct- 
or  or  his  deputy,  and  entered  in  tbe  rei^try 
books  kept  for  that  purpo:Ae,  as  well  as  the  cer- 
tificala  is.sued  by  the  coltcctor  to  any  Chinese 
laborer  about  to  depart  bv  vessel,  should  show 
(wbat  tbe  ori^nal  Act  dta  not  require),  liis  in- 
dividunl,  fanuly  and  tribal  name  in  full,  and 
wlien  hiid  where  his  occupntion  was  followed. 
It  was  further  amended  so  as  to  prov  idc.iu  terms, 
that  tbe  certificate  furnished  to  such  laborer  by 
tbe  collector,  "sliall  be  tlie  only  evidence  per- 
missible to  establish  his  right  of  reentry.'^ 

In  that  section,  an  in  the  'Id,  a  certain  class 
of  Chinese  laborers  is  (lescTib>c(l,  as  those  who 
were  here  on  the  17th  of  NovcuiU-r.  1680.  Why 
was  that  date  fixed,  unless  for  tlie  purpose  of 
giving  efTect  to  the  article  of  ibe  Treaty,  wbidi 
secured  to  Chinese  laborers,  who  were  in  this 
country  on  tliat  particiUar  the  same  free- 
dom, in  respect  of  travel  and  intercourse,  that 
was  accorded  to  the  citlzciisand  subjccfai  of  tbe 

orotherflgit  for  home  fotitumiitionm- exportation, 
the  ctrtiAciut  be  sotighl  for  Ote  jmrpuse  of  travel  for 
curiohlty,  it  sbail  o?^  >Uaie  Khclhcr  the  appUeant  in- 
tends  to  pass  through  or  trai-i:l  within  the  United 
States,  ti^elher  with  hUi  fiuunr.ial  alaniling  in  Uta 
eountry  from  \Dhich  tuch  ce)  lijicate  tknircd.  Tne 
eertiflcate  provhted  forinUtU  Act,  and  the  itkmily 
of  the  person  natnea  tJterein  shtiil,  before  ntch  per- 
Bim  goes  on  board  any  vessel  to  proceed  to  the  UnileS 
States,  be  vii^d  by  the  iiuloncnient  of  the  diplmnaHe 
represettUitioes  of  the  United  Sintcs,  in  the  foreign 
country  from  which  anld  cerltftivUc  ixsttCK,  or  of  tne 
consular  rejiresentalives  nf  the  United  Statts  of  the 
port  or  place  from  whiilitiic  jjcrson  named  in  Ute 
certifleate  about  to  Oiiml:  and  such  (ifpfoin.Kic 
repri-fttitative  or  conttUar  representatlre  mlttme  In- 
di>nument  is  so  required  is  hereby  empowered,  and  U 
shall  be  hisdutu,  bcfurc  intiuriting  such  cciii'iaitc  as 
aforesaid,  to  examine  into  the  truth  of  tiic  shift- 
mtntstet  forth  in  said  certificate,  andifnt  shall  find 
\ipon  examination  UuU  said  itr  any  of  the  stat^ 
tnents  therein  contained  are  untrue,  it  shall  he  his 
duty  to  refuse  to  indorse  the  same.  Buch  eei  tiflcale 
irijtc'f  as  aforesaid  sball  be  jt  ima  facie  evkleiiueof 
the  fncts  act  forth  therein,  ami  filmll  bei>r<HluceO  to 
the  Collector  of  Custonialur  hiit  (leput>1  of  tiio  port 
Id  tbodlstnutof  tbe  United  Slates iit  u  liichtho  per* 
SOD  Qanic<l  thereiu  ahull  arrive,  nrtd  u} I cmvrdx  pro- 
duced to  the  jirinKrauthirrUift  itf  the  United  Sfatea 
whenever  lawfxdly  demanded,  and  "hall  be  the  s*'ie  eo^ 
denee  jMrmfttUrfs  on  the  iwl  ttf  the  itftwi  «u  bf-Miu^ 
ing  the  saine,  to  estaUish  a  rtt^U  a/  tntry  tnto  tAs 
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most  favored  Nation  r  Congren  certainly  did 
not  orerlook,  much  less  intend  to  ignore,  the 
atiffulatiODS  of  the  Treatv,  or  quemon  thdr 
scope  or  effect;  for  the  4th  section,  referring 
[5541  to  Chinese  laborers  who  were  here  on  the 
17th  day  of  November,  1880,  expressly  recog- 
nizes the  fact  that  the  Treaty  of  that  date  gave 
them  "  the  right  to  go  from  and  come  to  the 
United  States/' 

Now,  the  argument  tn  behalf  of  the  Govem- 
meot  is,  that  since  Congress  made  proviaion  for 
oertiflcates  to  be  furnished  to  those  who  were 
entitled  to  demand  them,  it  did  not  intend  to 
recognize  the  right  to  return,  of  anr  Chinese  la- 
borer who,  being  In  the  United  States  at  the 
date  of  the  Treaty,  was  not  here  when  the  Act 
of  1883  was  passed.  Assuming,  always,  that 
there  was  a  purpose,  in  good  faith,  to  aoide  by 
the  stipulations  of  the  Treaty,  this  argument 
necessarily  Implies  that.  In  the  judgment  of 
Congress,  the  Treaty  did  not  secure  to  any  Chi- 
nese laborer  the  right  of  going  and  coming  of 
his  own  free  will,  except  to  those  in  this  coun- 
try at  the  date  of  the  Treaty  .who  remained  here 
continuously  until  the  original  Act  was  pnssed 
or  who  liad  returned  by  the  latterdate;  In  other 
words,  that  a  Chinese  laborer  who  was  here  on 
the  iTtb  of  November,  1880,  lost  the  right  to 
retum,6o  far  as  that  right  was  secured  by  treaty. 
If  he  left  at  any  time  (no  matter  for  wnat  pur- 
pose or  for  how  brief  a  period)  prior  to  and  had 
not  returned  befcaie  the  passage  of  the  Act  of 
1882. 

But  the  Treaty  Is  not  subject  to  any  such  In 
terprela^on.  To  give  It  that  intCTpretatlon 
would  be,  in  effect,  to  Interpolate  in  its  2d  ai^ 
ttcle,  after  the  words  "ChiiMee  laborers  who  are 
now  in  the  United  States,"  tiie  words  "and  who 
shall  continue  to  reside  herein."  The  plaintiff 
in  error  loft  this  countir  after  the  ratmcatlon 
of  the  Treaty,  having  the  right,  secured  by  Its 
articles,  to  return,  of  his  own  free  will,  with- 
out being  sublectcd  to  burdens  or  regulations 
that  materially  interfere  with  Its  enjoyment 
The  h^daUve  enactments  In  question  should 
receive  such  a  constnictlon,  If  possible,  as  will 
■ave  that  right,  while  frtvlDg  fuU  effect  to  the 
Intention  w  ODBgresa.  Tut  result  can  be  at- 

UntUd  States:  but  Mid  eerUJleate  may  Zw  eonirovtrt- 
ed  and  Uie/acu  lAerefnsfaitMlAapnniMlbtf  th»  United 
Statea  outAorltte*. 

Sec.  7,  That  any  penon  who  shall  knowlnglr  and 
falsely  niter  or  Buwtitute  any  name  for  the  name 
wntteD  Id  such  certi&cate,  or  forge  any  certlfluate, 
or  knowlnsrlr  utter  any  iForged  or  fraudulent  oer- 
Uflcate,  or  talselj'  personate  any  penon  named  In 
any  sucfa  oertiBcate,  shall  be  deemed  guilty  of  a 
mudomeanor ;  and  uiKnt  conviction  thereof  shall  be 
flood  in  a  sum  not  exceeding  fl,000,  and  Imprisoned 
In  the  penitentiary  for  a  term  of  not  more  than  flve 
yeara. 

Seo-S.  That  the  master  of  any  vessel  arriving  In 
the  tJnlted  Sutea  from  any  foreign  portor  plaoe, 
■hall,  at  the  same  time  he  delivers  a  manifest  of  the 


he  reported,  and  before  Isjidlng  or  pernuttlng  to 
land  any  Cutneeepaasengera,  deliver  and  report  to 
the  Collector  of  Cuatonis  of  the  district  in  whtoh 
sticb  vessel  aball  bare  arrived,  a  separate  list  of  all 
Chlncne  nanaengers  taken  on  board  of  hia  veaael  at 
•oy  f  oreitf  n  port  or  plaoe,  and  all  such  paaeengers 
on  board  the  vesselattbattlme.  Suchllatshallshow 
the  names  of  such  poasengers  (and  If  accredited  of- 
floera  of  the  Chinese  or  of  any  other  fonton  govem- 
mcuttravelingon  the  business  of  that  government, 
or  their  sorvuats.  with  a  note  of  auob  nwta)aadtbe 
namea  and  other  partlculura.  as  shown  by  their  ra- 
•peiUveoertlllvates;  aodsaohUstiiiallMSwonito 
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tained,  consfsteatly  with  nctMralzedmleaof  1d> 
terinntation.  £m  noniittMau  aUquid  impo»- 
titiU  Is  a  familiar  nuudm  of  die  law.  The  nqh 
position  should  not  be  Indulged  that  Congnsa. 
while  professing  to  falUifully  execute  trea^ 
Btlpulaoons.  and  rectmiizing  the  fact  that  tluj 
secured  to  a  certain  cuss  the  "righttogofroni 
and  come  to  the  United  States,"  intended  to 
make  Its  protection  depend  upon  the  perform- 
ance of  conditions  which  It  was  phyaically  im- 
possible to  perfcom.  Besides,  said  thia  court  In 
ir.S.v.  JSrty,  7  Wan.,  486  [74  U,  8.,  XIX., 
2801,  "General  t«nns  should  be  so  limited  in 
their  application  as  not  to  lead  to  Injuatic^  op- 
pression, or  an  absurd  consequence.  It  will  al- 
ways, therefore,  be  presumed  that  the  Leglsla- 
tun  intended  exceptions  to  its  language  wnldk 
would  avoid  results  of  this  ctumcter.  The  re** 
son  of  the  law  In  such  casesshould  prev^  over 
Its  letter."  See.  also,  Oarim«  v.  U.  A.l^  Wall., 
168  [88  U.  S^XXL,  439].  BoiniWy  v.  £BUii- 
n«r/&H.  ft  w.,471,  itwassaid:  "Theruleby 
which  we  are  to  be  guided  is  to  look  at  the  pre- 
cise words,  and  to  construe  them  In  their  ordi- 
nary sense,  unless  It  would  lead  to  absurdity  or 
manifest  Injortlce:  and  if  it  should,  so  to  vary 
them  as  to  avoid  that  whidi  certainiv  could  not 
have  been  the  intention  of  the  L^;isl!attiTa  We 
must  put  a  reasonable  construction  upon  tbetr 
words."  B.  Co.  v.  Boaeh.  80  N.  Y.,  83»;  Qm- 
montoeaUA  v.  KimbaU,  24  Pick.,870;  CampbeWi 
Cote,  2  Bland,  209;  Sedgwicfc^  Stat  and  Const. 
Law,  191.  What  injustice  could  be  more  marked 
than,  by  legislative  enactment,  to  recognize  the 
existence  of  a  ri^^  by  treaty,  to  come  within 
the  limits  of  the  Unitca  States  and,  at  the  same 
time,  to  prescribe,  as  the  only  evidence  permis- 
sible to  establish  it,  the  possession  of  a  oollecU 
or's  certificate,  that  could  not  possibly  have 
been  obtained  by  the  person  to  whom  the  right 
belongs?  Or,  to  prevent  the  ro-entry  of  a  per- 
son into  the  United  States,  upon  the  ground  that 
he  did  not,  upon  hisarrivalfromaforcign  port, 
produce  a  certain  certiflcale,  under  the  hand 
and  seal  of  a  collector  and  upon  forma  pra- 
scribed  by  the  Secretary  of  the  Treasury  .wliieh 
neither  that  nor  any  outer  officer  waa  autbor* 
Ised  or  permitted  to  give  prior  to  thedeputure 

by  the  master  In  the  manner  required  by  law  In  re- 
lation to  the  manifest  of  the  cargo.  Any  [wUlf uQ 
refusal  or  voWfvi  neglect  of  any  auch  master  to  com- 
ply with  the  provisions  of  thw  section  shall  tncui 
the  aame  penaltlea  and  forfetture  as  are  provided 
for  a  refusal  or  neglect  to  report  and  deliver  a  man- 
ifest of  the  careo. 

Sec.  9.  That  before  any  Chinese  paasengera  aie 
landed  from  any  such  reaael  Uie  collector,  or  fala 
deputy,  shall  prooeod  to  examine  such  paaaengera, 
comparing  the  oertiflcates  with  the  Ust  and  wltS  the 
pasBengetfl Land  no  passenger  aball  be  allowed  to 
hod  In  the  united  States  from  auob  vessel  In  viote. 
Uon  of  Law. 

Sec.lO.  Thatevery' veaeel  whose  mastm  shall  know- 
ingly violate  any  of  theprovlslonaofthia  Act  shall 
be  deemed  forfeited  to  the  United  States  and  shall 
be  liable  to  seizure  and  oondemnatlon  in  any  dla> 
trlct  of  the  United  States  Into  whtcb  such  vemel 
may  enter  or  In  which  she  may  be  found. 

Sec  11.  That  any  person  who  shall  knowingly 
bring  Into  or  cause  to  be  brought  Into  the  Unttiea 
States  by  land,  or  who  shall  rkoowinglylafd  or  abet 
the  same,  orald  or  al>et  the  lauding  lo  the  United 
States  from  aay  vessel,  of  any  Chinese  penon  not 
lawfully  entitled  to  ent^  the  United  States,  shall  be 
deemed  guiUyofamisdemeanor,  and  shall,  on  COD- 
viotlon  fliereof,  be  fined  In  a  ram  not  axceedlng 
«l,000,  and  bniMisoned  ftsr  a  tsfmnot  exneedtag  MM 
year- 
Sen.  U.  That  no  Qiineaeperpon  shall  be  permitted 
to  enter  the  United  ttataanrlud,  without  prodtto> 
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ot  micb  person  from  this  country  f  Or  what  In- 
oongTuity  Is  more  eTtdent  than  to  impoM  upon 
a  collector  the  duty  of  goin^  on  board  of  a  ves- 
sel, about  to  sail  from  ms  district  for  a  foreign 
port,  and  making  and  recording  a  list  of  its  pas- 
sengers, of  a  particular  race,  showing  their  in- 
dividual, family  and  tribal  names  in  full,  their 
age,  occupation,  last  place  of  residence,  phyuc- 
u  marks  and  peculiarities,  when  aadx  veesel 
had  stiled  long  Wore  the  law  passed  which  im- 
posed that  duty  on  the  collector?  These  ques- 
tions sug^st  the  consequences  that  must  result, 
if  it  is  held  that  Congress  intended  to  abrogate 
the  Treaty  with  China,  by  imposing  conditions 
upon  the  enjoyment  of  rights  secured  by  it, 
which  are  impossible  of  penormnnce. 

But  there  is  another  view  which  tends  to  show 
the  unsoundness  of  ib»  construction  upon 
which  the  Government  insists.  It  Is  this :  if 
Chinese  laborers  who  were  here  at  the  date  of 
the  Treaty ,or  who  came  within  ninety  davs  next 
after  the  passage  of  the  Act  of  1883,  being  out 
of  the  country  when  the  Act  of  1884  was  passed, 
■can  re-enter  only  upon  producingthe  certificate 
required  by  the  latter  Act,  then  Congress  must 
have  intended  to  exclude  even  those  who  were 
in  this  country  at  the  time  the  Act  of  1882  was 
passed,  and  who,_  upon  going  away,  received  the 
certificate  mentioned  in  it ;  for  ilie  certificate 
prescribed  by  the  Act  of  1882  is  not  the  certifi- 
cate prescribed  by  that  of  1884 ;  they  differ  in 
several  particulars ;  and  vet,  if  the  Act  of  1884 
is  to  he  taken  literally,  aU  Chinese  laborers  are 
■excluded  who  do  notprodtice  the  very  certifi- 
cate mentioned  in  it.  Tiieori^al  Act  expressly 
provides  that  the  certificate  prescribed  therein 
"Shall  entitle  the  Chinese  laborer  to  whom  the 
«auie  is  issued  to  return  to  and  re-enter  the 
United  States,  upon  producing  and  delivering 
the  same"  to  the  collector  of  the  district  at 
which  he  seeks  to  re-enter.  Congressdid  not  in- 
tend, liy  indirection,  to  withdraw  from  those 
who  received  and  relied  upon  the  certificate 
mentioned  in  that  Act  the  privilege  of  return- 
ing, simply  because  tliey  di(f  not  (and  could  not) 
produce  the  certificate  required  by  the  amend- 
atory Act,  passed  duHng  their  ruditful  absenoe. 
Those  who  left  the  country  with  oertiflcates 

iDg  to  the  proper  officer  of  customs  tlie  oerttflcate 
In  this  Aet  required  of  Chlneso  persons  sceldntr  to 
land  from  a  vcsseLand  any  Cbineee  person  found 
unlawfully  within  toe  TJnlted  States  snaU  be  caused 
to  be  remo^'ed  therefrom  to  tbe  cci^utry  from 
whence  be  came  [by  dlrectloQ  of  the  Fn^idpnt  of 
the  United  States],  and  at  tbe  cost  of  ttie  United 
States,  after  belnv  brought  before  s^  'tii^  ju?i.li«, 
juOffe.  or  commiasiooer  of  a  court  of  ihe  ujitod 
Stutes  and  found  to  be  ooe  not  tawf uUy  'E^mirir-ii  to 
bp  or  remain  in  the  United  States;  atff  fn  nil  ■'iifh 
cafes,  the  peraon  who  hrdught  or  otrle'  '» 
tuch  person  to  the  UnUed  States  ahaU  bi  Itiibic  to  i/H 
Oovemment  of  the  UnUed  States  for  dU  meeaaary  er- 
p; rtKs  taeurred  in  such  investigation  mid  removal; 
-eaid  aU  veaee  oplcert  of  the  several  States  and  Terri- 
tories of  the  United  Stateia  are  hereby  invested  \eith 
thesameaxUJiorttyasamarBhalor  United  States  mar- 
shal in  reference  to  earrving  out  the  prxwMon*  o/lhli 
Act,  or  of  the  Act  of  whicA  this  it  amejidatory,  as  a 
marshal  or  deputy  marshal  of  the  United  States,  and 
Shan  be  entUled  to  Uke  eompensatiori,  to  be  audited 
andjpaid  &j/  the  same  offleen.  And  the  United  States 


than  jxtv  ail  costs  and  charges  for  the  maintenance 
anil  return  of  any  Clilneac  person  ha\ying  the  certifi- 
cate prescribed  byla w  as  enliUing  «ich  Oilnese  per- 
son to  come  into  vie  United  Stales,  who  may  not  nave 


heenpermitted  to  kmdfrom  any  vessel  by  reason  of 
inu  of  the  vrooisions  of  this  Ati. 
Sec  18.  That  this  Act  BhaU  not  apply  to  dlplo- 
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under  the  ortelnal  Act  were  entitled  to  return 

upon  the  production  of  those  certificates.  Tl, 
then,  the  Act  of  1884  did  not  defeat  the  ri^te 
given  by  that  of  1882,  it  follows  that  there  are 
Cbinese  laborers  who,  having  been  in  the  United 
States  prior  to  July  5,  1884,  mayre-enter  with- 
out producing  the  certificate  required  by  the 
Act  of  the  latter  date ;  and  so  the  argument  that 
Congress  intended  to  exclude  fnnn  the  county  [65T] 
Cbinese  laborers  of  every  class  who  did  not  pro* 
duce  tbe  certificate  prescribed  by  the  Act  of 
1884,  f^  in  respects  essential  to  sustain  the 
judgment  below.  A  construction  of  the  original 
and  amendatory  Acts  which  saves  the  rights  of 
the  plaintiff  in  error  rests  upon  precisely  the 
same  groimds  as  does  a  construction  of  tbe 
amendatory  Act  which  saves  the  rights  of  those 
obtaining  certificates  under  the  wiginal  A0L 
who  did  not  seek  to  re-enter  the  coontiy  untu 
after  the  Act  of  1884  was  passed. 

There  are  other  sections  of  the  Act  of  Con- 
gress upon  which,  it  was  su^zested  in  argu- 
ment, tlie  judgment  below  could  be  sustiiined. 
Some  stress  is  laid  upon  ttie  otii  section,  which 

f>rovide8  that  "  Any  Chinese  laborer  mentioned 
n  section  4  of  tins  Act.  being  in  the  I'nitcd 
States  and  desiring  to  dcpai-t  from  the  United 
States  by  land,  shall  have  tlie  right  to  demand 
and  receive,  fi-ee  of  charge  or  cost,  a  ccrtillcute 
of  identification  similar  to  that  provided  for 
in  section  4  of  this  Act  to  be  i«i>ucd  to  such 
Chinese  laborers  as  may  desire  to  leave  the 
United  States  by  water ;  and  it  is  hereby  made 
tbe  duty  of  the  Collector  of  Customs  of  the  dis- 
trict next  adjoiniag  the  foreign  couutry  to 
which  said  Chinese  laborer  desires  to  go,  to 
issue  such  certificate,  free  of  charge  or  cost, 
upon  application  by  such  Chinese  laborer,  and 
to  enter  the  same  upon  registry  books  to  be  kept 
by  him  for  the  purpose,  as  provided  for  in  sec- 
tion 4  of  this  Act. 

The  argument,  based  upon  this  section  is, 
that  the  phrase  "  being  in  the  United  States  " 
indicates  a  purpose  to  exclude  all  Cbinese  labor- 
ers not  in  the  United  States  at  the  date  of  the 
original  Act.  In  our  judgment,  that  phrase 
throws  Ught  upon  tiie  true  meaning  of  tlw  4th 
section,  in  ihu :  that,  as  tbe  Sth  section  foe- 

msHc  sod  other  DHIflen  of  tbe  tJhlnese  or  other 
^verDm^ctB,  traTeilss  Upon  the  business  of  that 
(^tvemmeuL,  whose  creOentnilii  iiiaii  be  talion  ns 
(^iilvnlcnt  to  the  KierlJllcatoln  this  Act  mentioned, 
fjid  sbpU  exempt  Ihmt  vnd  Uit>lr  body  and  h(>uao- 
botd  KrviuitB  trom  tbe  proTBloia  of  this  Act  as  to 
other  Gbln««o  peiACiOH. 

Sou.  14.  Tliat  bramTCGT  do  Btate  oourt  or  court  of 
\\i<i  United  States  bIulII  admit  Cliipcec  to  citizenship; 
Mid  sU  Ismi  jo  conflict  with  tiilB  Aotar«  hereby  re- 
pealed. 

Sgo.  in.  Hiat  tiiA  proviHotts  ot  this  Act  ihaO,  avv^y 
(1  (iff  Injects  nf  Ctfico  ami  C7i(n«H:,  whether  aubjectt 
t' '  !riiia  or  anv  other ftyreisnvouxr;  and  the  words 
*'<.:iiiiiefle  IftlMinsiB.'''  whecevei  tued  In  this  Act, 
thaii  be  ooiiatfued  to  mean  both  sJiiiiod  and  un- 
tldlled  laboren  ajid  GlUneae  employod  In  mining. 

Sec.  IS.  Thai  any  vMoHm  of  mji  of  the  prooi^tons 
efihts  AetfirofVu  Att  ti  vihvh  uiie  is  arnendatory, 
(Ar  punithmml  of  vMbh  ti  not  oUurwise  herein  vro- 
v  Id^ /or,  shoO  be  deemed  a  mMrmanor,  ondsholllie 
miniauAle  a  fine  tuA  diMtWBB  $l,WQ,  or  by  im- 
prWtnmtAit  far  not  mors  tlum  OHf  fsor,  or  both  such 
iKe  and  imuri*i«in*tit. 

Hea.  ir.  That  ivtlhUiQ  cMttdtHrri  fn  this  Att  shall  ^e 
wnilnwd  lo  olTeet  anyproucvft'in  or  other  proceed- 
ing, brltnUidl  or  efvil,  Mfrun  under  (he  Act  of  which 
IhtH  {'  amrndatory:  but  sildA  prsMCUtfon  or  Other 
]inir.v4hrij.  criminal  w  Mlp  proM«laa<^  CMS 

AU  had  not  be^n  pOiUt^i, 

48  777 


Digitized  by 


68^-080 


BtTFBEKB  COUBT  OT  THE  UhITSD  StATBB. 


Oct.  TsBi^ 


■crlbed  a  oertlflcate  fen-  thoae  "being  to  the 
United  States  "  who  doind  to  depart  by  land. 
10  the  4th  section  prescribed  a  certificate  for 
those  being  in  the  United  States  vbo  desired  to 
d^Nut  by  water.  In  each  case,  the  provtsion  is 
for  those  who  are  rightfully  here,  and,  there- 
fore, have  an  opportunity  to  demand  and  re- 
ceive the  requlrra  certificate,  and  not  for  those 
who  are  protected  by  the  Treaty,  but  who, 
being  absent  from  the  country,  when  the  law 

[558]  was  enacted  making  provision  for  a  collector's 
certificate,  could  not  demand  and  receive  It. 
Neither  seclion  purports  to  defeat  previously 
existing  rights  by  imposing  conditions  upon 
their  enjoyment  which  cannot  be  satisfied. 

It  is  also  said,  in  support  of  the  judgment, 
that  the  6th  section  is  significant,  in  that  it  pre- 
■cribu  the  mode  for  the  coming  to  this  country 
of  Chinese  persons,  "  other  than  a  laborer  who 
may  be  entitled  by  said  Treaty  and  this  Act  to 
come  within  the  United  States,  but  fails  to  pro- 
vide the  means  for  the  return  and  identification 
of  Chinese  laborers  who  were  entitled  by  the 
Treatv  to  return,  but  who  were  out  of  the  coun- 
try when  the  Act  of  Congress  was  passed.  But 
tiiis  argument,  like  the  one  just  alluded  to,  only 
proves  that  Concress,  while  making  provision 
for  tlie  coming  of  persons  who  were  entitled  to 
come,  other  than  laborers,  omitted  to  make  spe- 
cial provision  in  reference  to  tlic  latter,  and  con- 
sequently, left  them  to  stand  uiwn  their  rights 
as  scoured  by  the  Treaty  and  if  their  right  to 
enter  the  United  States  wasqucstioood.to  prove 
in  some  way,  consistent  with  the  gcueml  princi- 
ples of  law,  that  they  belonged  to  the  chtss  cnti- 
tied  to  go  nnd  come. 

Some  reliance  was  also  placed  upon  the  im- 
plication arising  from  that  clause  of  the  13th  sec- 
tion which  declares  that  "  No  Chinese  person 
shall  be  permitted  to  enter  the  United  States  by 
land,  without  producing  to  the  proper  officer  of 
customs  the  certificate  in  this  Act  required  of 
Chinese  persons  seeking  to  land  from  a  vessel." 
We  do  not  perceive  that  any  argument  based 
upon  these  words  meets  the  view  that  the  Act 
(H  Congress,  in  respect  of  Chinese  laborers  entl- 
Ued  to  go  and  come.  Is  inapplicable  to  those  who 
were  here  at  the  date  of  the  Treaty,  but,  by  rea- 
son of  absence  when  the  Act  of  Congress  took 
effect,  could  not  obtain  the  required  certificate. 
If,  however,  the  13th  section  should  be  held  to 
forUd  Uie  entrance  of  Chinese  persons  of  every 
class  into  tliis  country,  by  land,  except  upon 
the  certificate  requlrra  by  the  4th  section,  it 
would  not  follow  that  a  Chinese  laborer  entitled 
by  the  Treaty  to  go  and  come  at  pleasure,  and 
who  was  out  of  tne  country  when  the  Act  of 
Congress  was  passed,  could  not  re-enter  by  ves- 

[5691  Bel,  upon  satisfactory  evidence  of  his  being  here 
at  the  date  of  the  Treaty. 
The  entire  argument  in  support  of  the  judgment 
below  proceeds  upon  the  erroneous  assumption 
Uiat  Congress  intended  to  exclude  all  Chinese  la- 
borers of  every  class  who  were  not  In  the  United 
States  atthc  time  of  the  passage  of  the  Act  of  1883, 
including  those  who,  like  the  plaintiff  in  error, 
were  here  when  the  last  Treaty  was  concluded, 
but  were  absent  at  tiie  date  of  the  passage  of  that 
Act  We  have  stated  the  m^n  reasons  which,  in 
ouropin{on,forbid  that  interpretatton  of  the  Act 
of  Cfmgress.  To  these  may  be  added  the  further 
one,  that  the  courts  uniformly  refuse  to  give  to 
statutes  a  relraspective  operatun,  whereby  rights 
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previously  vested  axe  injorloasly  affected,  nn- 
leM compelled  to  do  toby  language ao  dearand 
podtivB  aa  to  leave  no  loom  to  doubt  that  mdi 
was  the  Intention  of  the  LegUatun.  In  IT.  & 
V.  ffeth,  S  Cranch,  41S.  this  court  said,  that 
' '  Words  In  a  statute  ought  not  to  have  a  retro- 
spective operation  unless  they  are  so  clear, 
strong  and  imperative  that  no  otiier  meaning 
can  he  annexed  to  them,  or  unless  the  intention 
of  the  Legislature  cannot  be  otherwise  satis- 
fied;" and  such  is  the  settied  doctrine  of  this 
court.  Jfurrotf  v.  Oibtm,  15  How.,  428;  Mo- 
Saen  v.  Den,  34  How. ,  343. 344  [66  U .  S. ,  XVL , 
8731;  Hareeyt.  T^ler,  3  WaU.,  847  [68  U.  S., 
XVII.,  876];  8ohn  v.  Watman,  17  Id.,  599  [84 
U.  S.,  XXI.,  7361;  Tuimtg  Ptr  Cent  Ouea.  20 
Id.,187[87U.  S.,  XXIL.  841].  So  far  from 
the  court  being  compelled,  by  the  language  of 
the  Act  of  Congress,  to  give  it  a  retrospective 
operation,  the  plain,  natural  and  obvious  mean- 
ing of  the  words,  interpreted  with  reference  to 
the  general  scope  and  the  declared  purpose  of 
the  statute,  utterly  forbids  the  conclusion  that 
there  was  any  intention  to  impair  or  destroy 
rights  previously  granted.  The  Chinese  laboKr 
who, under  the  Act  of  1883,  was  entitled  to  return 
and  re-enter  the  United  States  upon  producing 
the  certificate  therein  prescribed,  and  the  Cm- 
nese  laborer  who,  after  the  Act  of  1884  was 
passed,  could  re-enter  the  country  only  upon 
producing  the  certificate  required  by  the  \oXter 
Act,  is  described  as  one  "  to  whom  the  same  b 
Issued."  It  would  be  a  perversion  of  the  lan- 
guage used  to  hold  that  such  regulations  apply 
to  Chinese  laborers  who  had  left  the  country 
with  the  privilege,  secured  by  treaty,  of  return-  [s^ 
Ing,  but  who,  by  reason  of  their  absence  when 
those  legislative  enactments  took  effect,  could 
not  obtain  the  required  certificates.  Statutoiy 
provisions  which  declare  that  a  certificate  shall 
be  evidence,  or  the  only  evidence,  of  the  right 
of  the  person  "  to  whom  It  Is  issued  "  to  re-enter 
the  Umted  States,  cannot,  upon  any  sound  rale 
of  intopretation,  be  hehl  to  af^iV  to  one  to 
whom  it  could  not  have  been  ismied.  A  Chinese 
laborer,  to  whom  a  certificate  was  issued  under 
the  original  Act.ls  entitled  to  re-enter  only  upon 
producing  that  certificate;  one  to  whom  a  cer- 
tificate was  issued  under  the  Act  of  1884.  is  en- 
tilled  to  re-enter  only  upon  producing  such  cer 
tificate;  while  the  plaintiff  io  error,  having  left 
before  any  certificate  was  permitted  to  be  iswied, 
cannot  be  required  to  produce  one  before  r»ea- 
tering,  because,  having  resided  here  on  the  17tb 
day  of  November,  1880,  ho  was  clearly  entiUed, 
under  the  express  words  of  the  Treaty,  to  go 
from  and  return  to  the  United  States  of  his  own 
free  will — a  privilege  that  would  be  destroyed, 
if  its  enjoyment  depended  upon  a  condition  im- 
possible to  be  performed.  The  recognition  ot 
that  privilege  is  entirely  consistent  witii  existing 
legislation;  for,  by  construing  the  original  ana 
amendatory  Acts,  so  far  as  thev  require  the  pr^ 
ductioo  of  a  collector's  certincate  by  Chinese 
laborers  who  were  in  the  United  States  on  th« 
17th  of  November,  1880,  as  applicable  only  to 
those  oi  tliftt  class  who  were  here  at  the  dates 
when  tliosc  Ads,  respectively,  took  effect,  no 
previously  acquired  nghts  are  violated,  and  foil 
effect  is  given  to  the  ezproHsed  intention  of  Co» 
grcse  to  faithfully  meet  our  treaty  oblfgaticms. 
Thus  the  legislation  of  Congress  aud  the  stipn- 
lations  ctf  the  Treaty  may  stand  together. 
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In  aooordnce  with  these  views,  it  isadjudged 
tfut  the  plaintur  in  error  is  entitled  to  enter  and 
remain  in  the  United  States.  Theflrstof  the  oer> 
tl0ed  quest{oQsiB,theref ore,anBwered  Intha  nega- 
tive,  and  the  second  and  tldrd  in  the  afflimative. 

The  judgment  it  rtneneA  and  the  eauM  re- 
manded for  further  proe^edtngi  ni4  ineoruiit&nt 
toith  thu  opinion. 

Tmeeopf.  Test: 

James  H.  HoKenoeTi  Olerk,  Bap.  Oonrt,  JJ.  B. 

Mr.  Jiutiee  Field,  diflsmtlng: 

I  am  unable  to  anee  with  mj  associates  in 
;i]  their  construction  the  Act  oi  May  6, 1883 
[22  Stat,  at  L.,  58],  as  amended  by  the  Act  of 
July  5,  1884  \2&  Stat,  at  L.,  110],  restrictingthe 
iiDmigralion  into  this  country  of  Chinese  labor- 
ers. That  construction  appears  to  me  to  be  in 
conflict  with  the  language  of  the  Act,  and  to 
require  the  eliminadon  of  entire  cUases  and  the 
intopolation  of  new  ones.  It  renders  nuntoir 
whole  proTisions  wliich  were  insuted  with  sed- 
ulous care.  The  change  thus  produced  in  the 
operation  of  the  Act  is  Justified  on  the  theory 
that  to  give  it  any  other  construction  would 
Ixing  it  into  conflict  with  the  Treaty;  and  that 
we  are  not  at  liberty  to  suppose  that  Congress 
Intended  by  its  legishttlon  to  disregard  aaj 
treaty  stipulaUons. 

The  Circuit  Judge,  In  his  opinion,  assumes 
that  the  Trea^of  1880  [32  Stat,  at  L.,  826],  al- 
lows Chinese  laborers  then  in  the  United  States 
freedom  to  depart  and  return  without  reference 
to  their  subsequent  residence  in  the  couDtryi 
and  that  this  freedom  is  assured  to  them  wheth- 
er thjsy  afterwards  abandon  or  continue  tbelr 
rerideoce.  Proceeding  on  this  assumption,  as 
though  It  were  impregnable,  the  assertion  Is 
made,  with  great  prntiveneas  and  frequent  rep- 
etition, that  the  Act  of  Congress,  construed  ac- 
cording to  the  natural  meaning  of  its  terms, 
violates  that  Treaty  and  our  piloted  faith;  and 
the  enormity  of  such  legislation  is  dwelt  upon 
with  maxih  wannth  of  expression.  The  major- 
1^  of  this  court,  adopting  a  similar  construe- 
turn  of  the  Treaty,  narrow  the  meaning  of  the 
Act  so  as  measurably  to  frustrate  its  intended 
<meration.  Whereas,  if  the  Treaty  as  to  such 
laborers  be  construed,  as  I  think  it  should  be, 
to  apply  to  those  then  here  who  afterwards  con- 
tinue their  residence  in  the  country  and  who 
may,  during  such  residence,  desire  to  be  tempo- 
nifly  absent,  there  is  no  conflict  between  it  and 
the  Act  of  CimgresB.  Both  are  then  in  perfect 
harmony,  the  Imputation  of  bad  faith  is  with- 
out a  plausible  pretext,  and  the  citations  in  the 
opinion  of  the  Circuit  Judge  and  of  this  court, 
as  to  the  necessity  of  so  construing  Acts  so  as 
not  to  lead  to  injustice,  oppression  or  absurd 
consequences,  have  no  application. 

The  petitioner,  a  native  of  China  and  a  labor- 
er, though  here  when  the  Treaty  of  1880  was 
ctmcluded,  left  the  country  in  June,  1881,  and 
was  in  the  Hawaiian  Islands  over  three  years 
before  he  desired  to  return.  Chinese  laljorers 
do  not  travel  for  pleasure,  and  during  that  time 
he  had  acquired  a  residence  in  those  islands  as 
fully  as  be  ever  had  in  the  United  States.  But, 
accordiDg  to  the  opinion  of  tiie  court,  this  fact 
Is  of  no  significance.  He  could  reside  there 
twenty  years  and  then  retiim,  notwithstanding 
the  Act  of  Congress.  I  cannot  construe  the 
Treaty  as  conf  emng  any  such  uni-estricted  rigb  t 
or  as  applying  to  any  other  laborers  than  those 
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who  afterwards  continued  their  residence  here. 

If,  however,  the  Act  ct  Congteai  be  in  crat- 
flict  with  the  Treaty  upon  the  Immlmtion  of 
Chinese  laborers,  it  must  control  as  oeing  the 
Isst  expressira  of  the  sovereign  will  of  the 
countiy.  And  while  I  agree  with  all  that  is 
■aid  in  the  opinion  of  the  court,  as  to  the  sanc- 
tity of  the  public  faith,  I  must  be  permitted  to 
suraieet  that,  if  the  l^ishttlve  department  sees 
flt^r  any  reason  to  refuse,  upon  a  subject  with- 
in its  control,  compliance  with  the  mpulatloiM 
of  a  Treaty,  or  to  abrogate  them  entirely,  U  is 
not  for  this  court  or  any  other  court  to  call  in 
question  the  validity  or  wisdom  its  action 
and  impute  unworthy  motives  to  it  It  should 
be  presumed  that  good  and  BufiSdent  reasons 
controlled  and  justified  its  conduct  If  the 
Nation  with  which  the  Trea^  is  made  objects 
to  the  legislation,  it  may  complain  to  the  exec- 
utive head  of  our  Qovernment  and  tafce  such 
measures  as  it  may  deem  advisable  for  its  inters 
ests.  But  whether  it  has  just  cause  of  com- 
plaint, or  whether,  in  view  of  its  action,  ad- 
verse legislation  on  our  part  be  or  be  not  Justi- 
fied, is  not  a  matter  for  Judicial  cognizance  or 
consideration.  A  treaty  is,  in  its  nature,  a  con^ 
tract  between  two  more  Nations  and  is  so 
conddered  by  writers  on  public  law;  and  by  the 
Constitution  it  Is  placed  on  the  same  footing 
and  made  of  like  obligation  as  a  law  of  the 
United  States.  Both  are  declared  in  that  in- 
strument to  be  the  supreme  law  of  the  land, 
and  no  paramoimt  authority  is  given  to  either 
,  over  the  other. 

Some  treaties  operate  in  whole  or  in  nart  by 
thtir  own  force,  and  some  require  Iwialation  to 
carT3'  their  sHpulatlons  into  effect.  If  that  leg- 
islation impose  duties  to  be  discharged  in  the 
future.  It  may  be  repealed  or  modified  at  the 
pleasure  of  Congress.  If  the  Treaty  relates  to 
a  subject  within  the  powers  of  Congress  and  op- 
erates by  its  own  force,  it  can  only  be  regarded 
by  the  courts  as  equivalent  to  a  legislative  Act,  [568] 
OooCTess  may,  as  with  an  ordinary  statute, 
modify  its  provisions,  or  supersede  them  alto- 
gether. The  immigration  tn  foreigners  to  this 
countiy,  and  the  conditions  upon  which  they 
shall  be  permitted  to  come  or  remain,  are  prop- 
er subjects  both  of  legislation  and  of  treaty  stip- 
ulation. The  power  of  Congress,  however,  over 
the  subject  can  neither  be  token  away  nor  im- 
paired by  any  treaty. 

As  said  by  Mr.  JutHee  Curtis,  in  Taylor  v. 
Morion :  "  To  refuse  to  execute  a  treaty,  for 
reasons  which  approve  themselves  to  the  con- 
scientious Judgment  of  a  Nation,  is  a  matter  of 
the  utmost  gravity  and  delicacj;  but  the  power 
to  do  so  is  a  prerogative,  of  which  no  Nation  can 
be  deprived  without  deeply  affecting  its  inde- 
pendence. That  the  People  of  the  United  States 
have  deprived  tbeir  QovcmmeDt  of  this  power 
in  any  case.  I  do  not  believe.  That  it  must  re- 
side somewhere  and  be  applicable  to  all  cases, 
I  am  convinced.  I  feel  no  doubt  that  it  be- 
longs to  Congress.  That,  inasmuch  as  treaties 
must  continue  to  operate  as  part  of  our  mu- 
nicipal law  and  be  obeyed  by  the  People,  ap- 
vliea  by  the  judiciary  and  executed  the 
FresideDt,  while  they  continue  unrepealed;  and, 
inasmuch  as  the  power  of  repealing  these  mu- 
nicipal laws  must  reside  somewhere,  and  no 
body  other  than  Conness  possesses  it,  then  leg- 
islatlve  power  is  applicable  to  such  laws  when- 
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ever  tbey  relate  to  subjects  which  tlie  Consti- 
tution liasplaced  under  that  legislative  power." 
2  Curt.,  459.  And  the  learned  Justice  holds, 
that  whether  a  treaty  with  a  {orcini  Sovereign 
has  been  violated  by  him  ;  whcmer  the  con- 
sideration of  a  particular  stipulation  in  a  treaty 
has  been  voluntarily  withdrawn  by  one  party 
80  that  it  Is  no  longer  obligatory  on  ttie  other  ; 
wliether  the  views  and  acts  of  a  foreigD  Sov- 
ereign have  given  just  occasion  to  the  Political 
Dc^rtments  of  our  Gtovemment  to  withhold 
the  execution  of  a  promise  contained  in  a  treaty, 
or  to  act  in  direct  contravention  of  such  prom- 
ise, is  not  a  Judicial  question,  that  the  power  to 
determine  these  matters  has  not  been  confided 
to  tiie  judiciary,  which  has  no  suitable  means 
to  exercise  it,  but  to  the  Executive  and  Legis- 
lative Departments  of  our  Govenunent;  tnat 
th^  belong  to  diplomacy  and  legislation  and 
[664]  uot  to  the  administration  of  the  laws.  And  he 
concludes,  as  a  necessary  consequence  of  these 
views,  that  if  the  power  to  determine  those  mat- 
ters is  vested  in  Congress,  it  is  wholly  immate- 
rial to  inquire  whether,  by  the  Act  assailed,  it 
has  departed  from  the  Treaty  ornot,  or  wbettter 
such  denartuie  were  accidental  or  deigned ; 
and  if  the  latter,  whether  the  reasons  therefor 
were  good  or  bad.  As  said  by  Attomty-Qen- 
eral  Crittenden,  in  bis  opinion  furnished  to  the 
head  ot  the  Treasury  Department  respecting 
claims  under  the  Treaty  with  Spain  -ceding 
Florida,  with  which  an  Act  of  Congress  was 
supposed  to  conflict,  the  "Constitution  does  not 
say  tlint  Congress  shall  pass  no  law  inconsist- 
ent with  a  treaty,  and  it  would  have  been  a 
stningc  anomaly  if  it  had  imposed  any  such 

{)rohiTjition.  There  may  be  cases  of  treaties  so 
Djurious,  or  which  may  become  so  by  change 
of  circumstances,  that  it  may  be  the  ri.^ht  and 
duty  of  the  Qovemmentto  renounceor disregard 
them.  Every  government  must  judge  and  deter- 
mine for  itself  the  propei  occa^on  for  the  exer- 
cise of  suchapower;  and  snchapower.I  suppose, 
is  impliedly  reserv«l  by  every  party  to  a  treaty, 
and  I  hope  and  believe  liclotigs  inalienably  to 
the  Government  ot  the  United  States.  It  is 
true  tliat  such  a  power  may  be  abused,  so  may 
the  treaty-making  power  and  all  other  powers. 
But  for  our  security  against  such  abuse,  we  mag 
and  tniut  rely  on  the  Integrity,  wisdom  ana 
good  faith  of  ourOovemment  V.  Ops.  Attys- 
Gen.,  843.  This  power  was  excrcisea  by  Con- 
gress In  ITW,  when  It  declared  that  the  United 
States  were  of  right  freed  and  exonerated  from 
the  stipulations  of  the  Treaties  and  Consular 
Convention  previously  concluded  with  Frnnce, 
and  that  they  should  not  thereafter  be  regarded 
as  obligatory  on  the  Government  or  citiwns  of 
the  United  States.  1  Stat  at  L.,  578.  But, 
what  is  more  important  than  these  dtatlons  as 
to  the  weight  to  be  given  to  an  Act  of  Congress 
when  in  conflict  with  a  preceding  treaty,  this 
court  has  this  day  rendered  an  authonlative 
decision  on  the  subject.  In  several  cases, 
brought  to  recover  from  the  Collector  of  the 
Port  of  Kew  York  moneys  received  by  him  as 
duties  on  passengers  landing  there  from  foreign 
ports,  not  bebig  citizens  of  the  United  States, 
at  the  rate  of  fifty  cents  for  each  of  them,  un- 
der the  Act  of  Congress  of  August  8,  1883,  to 
[565}  regulate  immigration,  it  was  objected  that  the 
Act  violated  pix)visions  contained  in  treaties  of 
our  GoTemmcnt  with  foreign  Nations;  but  the 
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court  replied  that,  "So  far  as  the  {norldraabi 

Uiat  Act  may  be  found  in  conflict  with  an; 
treaty,  thev  must  prevail  In  all  the  judidu 
courts  of  this  countiy."  And,  after  a  careful 
consideration  of  the  subject,  the  court  reached 
this  conclusion,  and  held  that,  "So  far  as  a 
treaty  made  by  the  United  States  with  any 
foreign  Nation  can  b«ome  the  subject  of  jn- 
diciai  cognizance  in  the  courts  of  this  country, 
it  is  subject  to  such  Acta  as  Congress  may  pass 
for  its  enforcement,  modification  or  repesL" 
Edpe  V.  Ro6«TU<m  and  iSK«amsA»p  Co.  T.  Bamu 
\pott,  7981;  see  also,  the  case  of  The  Okmtkee 
Tobaeeo,  11  WaU.,  616  [78  U.  8.,  XX..  287] ; 
and  the  case  of  Ah  Lung,  9  Sawy. 

While,  therefore,  the  courts  will  always  en- 
deavor to  bring  legislation  into  harmony  with 
treaty  stipulations  and  not  presume  that  U  was 
intended  by  the  legislative  department  to  dis- 
regard them,  yet  an  Act  of  Congress  must  be 
construed  according  to  its  manifest  intent,  and 
neither  limited  nor  enlaiiged  by  ingenious  rea- 
soning or  fanciful  notions  of  a  purpose  not  de- 
clared on  its  face. 

Before  proceeding  to  examine  in  detail  the 
Act  of  Congress  in  question,  a  few  words  may 
be  said  as  to  the  causes  which  led  to  its  enact- 
ment. Upon  the  acquisition  of  California  and 
the  discoveiy  of  gold,  people  from  all  parts  of 
the  world  came  to  the  country  In  great  num- 
bers, and  among  them  Chinese  laborers.  Thev 
found  ready  employment;  they  were  indiisln- 
ous  and  dorale,  and  generally  peaceable.  They 
proved  to  be  valuable  domestic  servants  and 
were  useful  In  constructing  roads,  draining 
marshes,  cultivating  fields  and,  generally,  wher- 
ever outdoor  labor  was  required.  For  some 
time  they  excited  little  opposition,  except  when 
seeking  to  work  in  the  mines.  But  as  their  num- 
bers increased  they  began  to  engage  in  various 
trades  and  mechanical  pursuits,  and  soon  came 
into  competition,  not  only  with  whito  laborers 
in  the  field,  but  with  white  artisans  and  mechan- 
ics. They  Interfered  in  many'  ways  with  the 
industries  and  business  of  the  Stale.  Very  few 
of  them  hod  families,  not  one  In  five  hundred, 
and  they  bad  a  wonderful  capacity  to  live  in 
narrow  quarters  without  Injury  to  their  health,  [5601 
and  were  generally  content  with  small  gains 
and  the  simplest  fare.  Tb^  were  perfectly  sat- 
isfied with  what  would  haidly  furnish  a  scanty 
subsistence  to  our  laborers  uid  artisans.  Suc- 
cessful competition  with  them  was.  therefore, 
impossible,  for  our  laborers  are  not  content  and 
never  should  be,  with  a  bore  livelihood  for  their 
work.  They  demand  something  more,  which 
will  give  them  the  comforts  of  a  home  and  en- 
able them  to  support  and  educate  their  chil- 
dren. But  this  is  not  possible  of  aUalnment  if 
they  are  obliged  to  compete  with  Chinese  labor- 
ers and  artisans  under  the  conditions  mentioned; 
and  it  so  proved  in  California.  Irritation  and 
discontent  naturally  followed,  and  frequent  con- 
flicts between  them  and  our  people  disturbed 
the  peace  of  the  community  in  many  portions 
of  the  State. 

By  the  'x  •tci.j  concluded  in  July,  1868,  gen- 
erally know.  -«£  th»  Burlingnme  Treaty,  the 
contracting  pa4  -  ■>  'ire  that  they  "  Cordial- 
ly recognize  the  luu^,.*^.  ~nd  iiialimablc  light 
of  man  to  change  his  ho.  k  <d  allcgLince  and 
also  the  mutuu  advunbi^  he  free  migra- 
tion and  emigration  ol  thcu   V^cna  and  sub- 
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jectB,  ropectlvelj,  from  the  one  cormtrr  to  the 
other,  for  puiposea  of  curiosity  of  trade,  or  as 
permanent  reddents."  And,  aao,  that  "Oltl- 
xeu  of  the  United  States,  Tlsitlog  or  redding 
In  China,  shall  enjoy  the  same  priTlleges,  im- 
mmiltieB  or  exemptioDS,  In  respect  to  travel  or 
residence,  as  may  there  be  enjoyed  by  the  do- 
zens and  subjects  of  the  most  favored  Nation; 
and,  redprocally,  Chinese  subjects  Tidting  or 
redding  in  the  United  States  shall  enjoy  the 
same  imvileges,  immunities  and  exemptions,  in 
xentect  to  travel  or  residence,  as  may  there  be 
enjoyed  the  ddcens  (v  sabjecta  of  the  most 
favored  Nadon."  Aita.  Y.,  TL.  19  Stat  at 
L..  740. 

But,  rotwithatanding  these  favorable  provlB- 
ions,  opening  the  vrholo  of  our  country  to  Uiem 
and  extending  to  them  the  pHvileges,  immtmi- 
ties  and  exemptions  of  citizens  or  subjects  of 
the  most  tliiTored  Nation,  th«y  have  remained 
among  us  a  separate  people,  retaining  their 
original  pecuhantics  of  dress,  manners,  habits 
and  modes  of  living,  which  are  as  marked  as 
thdr  complexion  and  language.  They  live  by 
themselves;  they  constitute  a  distinct  organiza- 
[567]  tlon  with  the  laws  and  customs  which  they 
brought  from  Cliina.  Our  institutiona  have 
made  no  Impression  on  tliem  during  the  more 
than  thirty  vcors  they  have  been  In  the  coun- 
try. They  have  thdr  own  tribonda  to  which 
they  ToluDtarily  submit,  and  Ecek  to  live  In  a 
manner  dmilar  to  that  of  China.  They  do  not 
and  will  not  assimilate  with  our  people;  and 
their  dying  wish  is  that  their  bodies  may  be 
taken  to  China  for  burial. 

But  this  is  not  nil.  The  Treaty  Is  fair  on  Its 
face.  It  stipulates  for  like  privileges,  immuni- 
ties and  exemptions  <ai  both  ddes,  to  our  peo- 

gle  going  to  China  and  to  Its  people  coming 
ere.  But  the  stipulations  to  ourpeople  are  ut- 
terly  lUudve  and  deceptive.  No  American  dt- 
izen  can  enjoy  In  China,  except  at  certdn  des- 
ignated ports,  any  valuable  privileges,  immuni- 
ties or  exemptions.  He  can  trade  at  those  ports 
but  nowhere  else.  He  cannot  go  into  the  in- 
terior of  the  coimtry  and  buy  or  adl  there  or 
engage  In  mnnufnctures  of  any  kind.  A  resi- 
dence there  would  be  unsafe,  and  the  crowded 
millions  of  her  jwople  render  It  impoedble  for 
him  to  engage  in  business  of  anv  Idnd  among 
them.  The  stipulations  of  the  Treaty,  so  far 
as  the  residence  of  the  dti7.eD8  or  subjects  of 
one  country  in  the  other  and  the  trade  which 
would  follow  such  reddencc  arc  nmconed,  are 
therefore  one  dded.  Bcciprocity  in  benefits  be- 
tween the  two  countries  In  that  respect  has 
nerer  existed.  Tliere  is  not  and  never  has  been 
any  "mutual  advantage"  in  the  migration  or 
emigration  of  the  citizens  or  subjects,  respect- 
ively, from  one  country  to  the  other  which  the 
Treaty,  in  "  cordially  recognizing,"  assumes  to 
exist.  Suggestions  of  any  such  mutuality  were 
deceptive  and  false  from  the  outset.  The  want 
of  It  was  called  to  the  attention  at  our  Govern- 
ment in  1878  by  a  communication  to  the  State 
Department  from  our  Minister  in  China.  "A 
few  words,"  savs  the  Minister,  "  are  needed  to 
indicate  the  Ibck  of  reciprodty  between  us.  I 
think  there  are  no  opportunities  of  residence  or 
of  enterprise  from  which  the  Chinese  among  us 
ire  debarred.  They  can  go  where  the?  will 
and  do  what  they  wul  In  all  our  broad  ddmain. 
But  it  la  not  so  here.  Oar  countrymen  may  re- 
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dde  in  a  few  cities  only  and  Oiey  may  engage 
In  no  enterprise  outdde  of  the  ordinary  Inter- 
change of  commodities  and  their  transporta- 
tion between  defined  pdnta.  Opportunities  ex-  [568] 
Ist  to  develop  mines,  to  establun  fnmacea  and 
factOTles,  to  construct  roads,  canals,  railroads 
and  tdegraphs,  to  operate  these  and  steam  and 
other  v^els  on  manv  routes  now  not  open  to 
them;  but  from  all  toese  and  many  other  im- 
portant branches  of  enterprise  we  are  efifectu- 
ally  and  pOThaps  hopelesdy  shut  out" 

AndtUsIsnotalL  By  the  Treaty  of  1868  the 
contracting  parties  declare  their  reprobation  of 
any  other  than  "  an  entirely  voluntary  emigra- 
tion," and  thev  agree  to  pass  laws  makinelt  a 
penal  offense  for  a  dtizen  of  the  United  States 
or  Chinese  subjects  to  take  Chinese  subjects  to 
the  United  States  without  their  free  and  volun- 
tary consent.  In  the  face  of  this  explidt  pro- 
vision larxe  numbers  of  them,  more  than  one 
hdf  of  all  who  have  come  to  the  United  States, 
have  been  brought  under  what  is  termed  the 
"  contract  system  ; "  that  is,  a  contract  for  their 
labor.  In  one  sense  they  come  freely,  because 
they  come  pursuant  to  contract,  but  they  are  not 
the  free  immigrants  whose  coming  the  Treaty 
contemplates,  and  for  whose .  protection  the 
Treaty  provides.  They  are  for  the  time  the  bond 
thralls  of  the  contractor:  his  coolie  slaves.  The 
United  States  had  already  legislated  to  prevent 
the  transportation  by  their  dtlzens  of  coolies 
from  China  to  any  foreign  port ;  but  no  law  has 
ever  been  passed  China  to  prevent  its  sub- 
jects, thus  bound,  from  being  taken  to  the 
iTnltcd  States.  Act  of  February  19,  1862, 13 
Stat  at  L.,  840. 

In  view  of  these  facts :  that  the  Chinese  can- 
not assimilate  with  our  people,  but  continue  a 
distinct  race  amongst  us,  with  institutions,  cus- 
toms and  laws  entirely  variant  from  ours ;  that 
the  larger  portion  of  persons  termed  Chinese  la- 
borers were  imported  under  the  labor  contract 
system;  that  no  law  to  prevent  their  importation 
under  this  system  had  ever  been  passed  by 
China ;  that  competition  with  them  tended  to 
degrade  labor  and  thus  to  drive  our  laborers 
from  large  fields  of  Industry ;  that  tiie  Treaty 
was  one  dded  In  the  benefits  It  conferred  as  to 
reddence  and  trade  by  the  citizens  or  subjects  of 
one  countiT  In  the  other,  the  condition  of  the 
[>eople  of  China  rendering  any  reciprocity  in 
such  benefits  impossible,  it  u  not  surprising  that 
there  went  up  from  the  whole  Pacific  Const  an 
earnest  appeal  to  Congress  to  restrain  the  further  [569] 
immigration  of  Chinese.  It  came,  not  only  from 
that  class  wbo  toil  with  their  hands  and  thus 
felt  keenly  the  pressure  of  the  competition  wltii 
coolie  labor,  but  from  all  classes.  Thoughtful 
persons  who  were  exempt  from  race  prejudices 
saw,  in  the  facIliUes  of  transportation  between 
the  two  countries,  the  COTtain^,  at  no  distant 
day,  that,  from  the  unnumbered  millions  on 
the  opposite  shores  of  the  Padflc,  vast  hordes 
would  pour  In  upon  us,  oveminning  our  coast 
and  controlling  its  institutions.  A  restriction 
upon  their  further  Immigration  was  felt  to  be 
necessary,  to  prevent  the  aegradation  of  white 
labor  and  to  preserve  to  ourselves  the  Inestima- 
ble benefits  <tf  our  Christian  civilization. 

It  wasobjected.  to  the  legislation  sought,  that 
the  Trea^  of  1868  stood  in  the  way  and  that, 
whilst  it  remained  unmodified,  such  legislation 
would  be  a  breach  of  fdth  toCblna  and  ^ve  her 
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just  ground  of  complaint.  I  was  formerly  of 
that  opinion,  and  so  exiKTMsed  myself  in  some 
Judicial  decisions,  the  ^rant  at  reciprocity  in  the 
Deneflts  stipulated  not  being  called  to  my  atten- 
tion, or  being  overlooked  at  the  time,  Com  of 
Ohinm  Merenant,  7  Sawr.,  549;  but  subsequent 
reflection  has  convincea  me  that  my  views  ou 
this  subject  require  modification.  Be  that  as  It 
may,  many  jurists  of  eminence  have  not  hes- 
itated to  amrm  that  such  legislation  would  not 
have  been  the  subject  of  just  reproach  by  any- 
one acquainted  with  the  failure  of  reciprocal 
benefits  to  our  people  in  the  operation  of  the 
Treaty,  in  consideration  of  which  alone  the 
Treaty  was  adopted.  The  first  Treaty  with 
China,  negotiated  in  1844  by  Mr.  Gushing,  and 
the  Treaty  with  that  country  negotiated  by  Mr. 
Beed,  in  1858,  had  not  only  declared  that  there 
shoula  be  peace  and  friendship  between  the  two 
Nations  and  their  people,  but  stipulated  for 
commercial  intercourse  at  certain  designated 
ports  in  China,  and  for  protection  to  citizens  of 
the  United  States  there,  while  peaceably  attend- 
ing to  their  aiTairs.  8  Stat,  at  L.,  593  ;  13  Id., 
1(K3.  It  was  in  the  Treaty  of  1868,  the  Burlio- 
game  Treaty  as  it  is  called,  that  the  two  Nations 
recognized  the  mutual  advanta^  of  the  free 
migration  and  emigration  of  tiieir  citizens  and 
subjects,  respectively,  from  the  one  country  to 
tin  other,  for  purposes  of  curiosity,  of  trade  or 
'6T03  U  permanent  residents;  and  stipulated  that  each 
diould  enjoy,  in  the  country  of  the  other,  the 
privileges,  immunities  and  exemptions,  in  re- 
q>ect  to  residence  and  trade,  which  might  be 
thus  enjoyed  by  citizens  or  subjects  of  the  most 
favored  Nation.  Yet,  as  already  stated,  such 
freedom  of  trade  or  residence  is  not  allowed  to 
American  citizens  in  China  and,  from  her 
crowded  population,  never  can  be.  The  stipula- 
tion for  reciprocal  benefits,  in  this  way,  has 
never  been  performed  by  the  Chinese  Govern- 
ment ;  and  baa  always  been  incapable  of  en- 
forcement. The  consideration,  therefore,  foral- 
lowing  free  emigration  from  CHiinato  this  coun- 
try bos  failed  and,  it  may  be  affirmed  with  much 
justice,  that  by  reason  of  this  failure  there 
would  have  been  no  breach  of  faith  to  China  had 
the  stipulation  on  our  part  been  disregarded  by 
the  legislation  of  Congress.  If  the  Treaty  bad 
stipulated  for  the  like  admission  to  each  country 
of  the  goods  of  the  other,  and  China  excluded 
our  goods,  or  her  condition  was  such  that  they 
could  not  be  landed,  it  would  seem  that  no  one 
could  pretend  that  the  stipulation  on  ourpai-t  to 
receive  ber  goods  would  continue  obligatory.  It 
cannot  make  any  difference  that  the  Bttpulationa 
relate  to  emigrants  instead  of  goods.  So  of  any 
other  mutual  stipulations,  when  on  one  side 
they  are  not  observed,  or  become  incapable  of 
enforcement,  tbey  cease  to  be  binding  on  the 
Other.  And  surely  it  could  never  have  bew  con- 
templated that  an  unlimited  immigration  of 
Chinese,  with  all  the  privileges  of  subjects  of 
the  most  favored  Nation,  should  be  continued 
without  our  receiving  corresponding  benefits 
for  which  the  Treaty  stipulated. 

The  present  Secretary  of  State,  in  a  recent 
dispatch  to  our  Minister  in  England  respecting 
the  ClaytOD-Bulwer  Treaty,  calls  attention  to  a 
provision  which  he  states  that  Great  Britain  has 
not  kept,  adding  that, "  If  she  has  violated  and 
continues  to  violate  that  provision,  the  Treaty  is, 
of  course  voidable  at  the  pleasure  of  the  United 
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States."  Indeed,  history  fumlabes  numT  la- 
stances  where  one  Nation  has  claimed  a  rdeua 
from  a  Trea^  because  the  other  party  has  din*> 

Srded  it,  or  the  conditions  which  existed  at  Its 
te  have  essentially  changed.and  in  so  claiming 
and  acting  no  reproaches  of  bad  faith  were  in- 
curred or  made.  Undoubtedly,  as  said  by  Mr. 
Justice  Curtis,  the  withdrawal  of  a  Nation  from 
the  execution  of  a  Treaty  Is  a  matter  of  great 
delicacy  and  gravity  and  not  to  be  lightiy  <ume. 
Usually  notice  beforehand  is  given,  as  the  conxse 
of  which  the  other  can  least  complain.  Yet  tt  Is 
a  matter  resting  entirely  with  the  l^^slative  and 
executive  depwtments. 

In  response  to  the  urgent  and  persistent  ap- 
peals of  the  Pacific  Coast  for  restrictive  legisla- 
tion, and  in  deference  to  those  who  were  of  opin- 
ion that,  vrithout  a  modification  of  the  Treaty, 
such  legislation  would  be  a  breach  of  faith,  com- 
missioners were  appointed  to  proceed  to  China, 
and  there  negotiate  for  such  modification.  The 
supplementary  Treaty  of  November,  1880,  was 
the  result.  It  declared  In  Its  first  article  that: 
"Whcnever.in  the  opinion  of  the  Government 
of  the  United  States,  the  coming  of  Chinese  la- 
borers to  the  United  States  or  their  residence 
therein  affects  or  threatens  to  affect  the  inter- 
ests of  that  country  or  to  endanger  the  good 
order  of  the  said  country  or  of  any  locality 
within  the  territory  thereof,  the  Government  at 
China  agrees  that  tbe  Government  of  the  United 
States  may  regulate,  limit  or  suspend  such  com- 
ing or  residence,  but  may  not  absolutely  prohibit 
it.  The  limitation  or  suspension  shall  be  rea- 
sonable, and  sbnll  apply  only  to  Chinese  who 
may  go  to  the  United  States  as  laborers,  other 
classes  not  being  included  In  the  limitaU<»i. 
Legislation  taken  in  regard  to  Chinese  laborers 
win  be  of  such  a  character  only  as  is  necessary 
to  enforce  the  rcj^lation,  limllation  or  suspeor 
sion  of  immigration,  and  immigrants  shall  not 
be  subject  to  personal  maltreatment  or  abuse." 
In  its  second  article  it  declared  that: 
"  Chinese  subjects,  whether  proceeding  to  the 
United  States  as  teachers,  students,  merchants 
or  from  curiosity,  together  with  their  body  and 
household  servants,  and  Chinese  laborers  who 
are  now  in  the  United  Slates  shall  be  allowed  to 
go  and  come  of  their  own  free  will  and  accord, 
and  shall  be  accorded  all  the  rights,  privileges 
and  inununities  and  exemptions  which  are  ac- 
corded to  the  citizens  and  subjects  of  the  most 
favored  Nation." 

As  thus  seen,  by  the  first  article,  China  not 
only  agrees,  notwithstanding  the  stipulations  of  [STt] 
former  Treaties,  that  the  Government  of  the 
United  States  may  regulate,  limit  or  suspend 
the  coming  of  Chinese  laborets  whenever  in  Its 
judgment  the  interests  of  our  country  or  of  any 
part  thereof  may  require  such  action,  but  that 
the  legislation  for  such  regulation,  Umttatifm  or 
suspension  is  committed  to  its  discretion,  with 
a  proviso  that  the  legislation  shall  be  reasonable, 
and  that  the  immigrants  shall  not  be  maltreated 
or  abused.  Tbe  reasonableness  and  neceasi^  of 
the  legislation  enacted  la  confided  to  Its  judg- 
ment. 

The  second  article,  whidi  ffforidoi  that  Chi- 
nese laborers  then  hi  the  United  States  shall  ha 
allowed  freedom  of  ingress  and  egress,  could 
have  been  intended  to  apply  only  to  such  labor- 
ers a%  might  continue  thar  rnidence  in  the 
United  States;  not  to  those  who  might  subae- 
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qoently  leave  the  conntiT  without  anj  inteotion 
to  retUTD.  Its  manifest  deslgD  was  to  Allow  such 
pen<»u  then  here  to  leave  the  country  for  a  tem- 
porary abeence  and  return.  The  same  reasons 
which  could  be  supposed  to  Induce  legislation 
against  further  immigration  of  laborers  apply, 
and  with  equal  if  not  aggravated  force,  to  the 
return  of  those  who  have  once  abandoned  their 
residence  here.  The  opinion  of  the  court  pro- 
ceeds on  the  supposition  that  Uiose  here  at  the 
date  of  the  Treaty,  having  subsequently  left  the 
country,  have  the  right  to  return  atany  time  in 
the  indefinite  future,  thoug^  tb^  may  have 
abandoned  their  residence  nere  and  acquired 
one  elsewhere.  This  view  of  the  ilehts  of  such 
laborers,  and  the  necessity  of  suboraioating  the 
provisions  of  the  Act  of  Congress  to  the  main- 
tenance of  such  supposed  rights,  ia,  In  my  judg- 
ment, and  I  say  it  with  deference,  the  source  of 
error  in  the  opinion  and  conclusion  of  the  court. 
The  complaining  party  here,  as  already  stated, 
had  l>een  absent  nom  the  United  States  over 
three  years  and  In  the  Sandwich  Idands,  when 
he  sought  to  return,  and  fn  that  time  he  had  ac- 
quired a  residence  there  as  fully  as  he  ever  had 
in  the  United  States. 

Neither  does  the  second  article  prevent  the 
United  States  from  prescribing  regulations  for 
the  identification  of  the  Chinese  laborer  here  at 
the  date  mentioned  and  insisting  uncoi  a  com- 
r573]pliance  with  them  aa  acondition  ot  nis  right  to 
re-enter  the  country  after  once  tearing  li  A 
European  Nation  requiring  passports  from  for- 
eigners seeking  to  enter  its  territory,  and  a  cer- 
tificate of  identification  if  residing  tiierein,  was 
never  held  to  violate  stipulations  for  free  inter- 
course or  free  residence.  Nor  docs  the  article 
nreduda  the  enactment  at  regulations  to  identify 
Chinese  subjects  other  thfm  laborers,  if  it  be 
found  that  this  last  class  attempt  the  evasion  of 
the  requirement  as  to  their  own  identification 
by  seeking  to  personate  other  classes,  such  as 
merchants  or  students. 

Soon  after  the  ratification  of  the  Treaty  of 
1880  restrictive  legislation  was  attempted,  and 
a  t)ill  passed  the  two  Houses  of  Congress,  but 
/aUed  to  bectnne  a  law.  On  the  6th  of  May, 
1882,  another  Act  passed  by  Congress  received 
the  executive  sanction,  23  Stat  at  L.,  68.  Tbis 
Act.  the  one  under  consideration,  Is  entitled 
"An  Act  to  Execute  Certain  Treaty  Stipula- 
tions Relating  to  Chinese,"  and,  in  my  judg- 
ment, it  is  authorized  by  the  Treaty  and,  wheu- 
er  so  authorized  or  not,  cannot  be  Judicially  an- 
nulled upon  any  theory  that  Congress  went  be- 
yond the  requirementB  of  good  faith  in  its  en- 
actment. It  consists  of  flitcen  sections.  The 
1st  declares  that  after  ninety  days  from  the  pas- 
sage of  the  Act,  and  for  the  penod  of  ten  years 
from  its  date,  the  coming  of  Chinese  laborers 
to  the  United  States  is  suspended,  and  that  It 
shall  be  unlawful  for  any  such  laborer  to  come 
or,  havtnjt  come,  to  xenutin  within  the  United 
States.  The  2d  makes  It  a  misdemeanor,  pun- 
ishable by  fine,  to  which  Imprisonment  may  be 
added,  for  the  master  of  any  vessel  knowingly 
to  bring  within  the  United  States  from  a  for- 
^gn  country  and  land  any  such  Chinese  laborer. 
The  8d  then  provides  that  these  two  sections 
shall  not  apply  to  Chinese  laborers  who  were  In 
the  United  States  September  17, 1880,  or  who 
came  within  nine^  days  after  the  passage  of 
Om  Ad  The  majority  of  the  court,  by  their 
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construction,  add  the  words:  "If  those  here 
September  17,  1880,  have  previously  left  the 
United  States,  but  shall  apply  to  those  subee* 
fluently  leaving."  That  is  to  say,  in  tiieir  view, 
toe  sections  do  not  applr  to  those  who  may  haw 
been  here  at  the  date  of  the  iWty,  if  th^  luul 
left  the  conntrr  before  the  passage  of  the  Act,  [6T4] 
but  do  apply  If  they  afterwards  left  Those 
who  have  leat,  says  the  court,  may  come  at  any 
time  in  the  indefinite  future  without  regard  to 
the  Act  But  the  8d  section  draws  no  such  dis- 
tinction in  its  excq>tion;  and  it  Is  Impossible, 
from  Its  langtuga,  to  ozempt  txom  any  nibae- 
ouent  requlranent  those  who  had  left  betcm 
the  passage  of  the  Act  without  extending  it  to 
those  who  left  afterwards;  and  it  will  not  be 
pretended  that  the  following  sections  do  not  re- 
quire of  the  latter  a  certificate  of  identification. 
It  is  not  necessary,  in  my  Judgment,  to  Inter- 
polate ^y  words  to  reach  the  Intention  of  Con- 
gress. The  4th  section  gives  interpretation  to 
tne  language  of  the  thtroL  It  declares  thirt,  for 
the  purpose  of  Idratitying  the  laborers  who 
were  here  on  the  17th  of  November,  1880  or 
came  within  the  ninety  days  mentioned  and  to 
furnish  them  with  "the  proper  evidence"  of 
their  right  to  go  from  ana  come  to  the  United 
States,  Uie  "CSlectorof  Customs  of  the  dlsbict 
from  which  any  such  Chinese  laborer  shall  de- 
part from  the  United  States  shall,{n  person  or  by 
deputy,go  on  board  each  vessel  baving  on  board 
any  su^  Chinese  laborer,  and  cleared  or  about 
to  sail  from  his  district  for  a  foreign  port,  and 
on  such  vessel  make  a  list  of  all  such  Chinese 
laborers, which  shall  tie  entered  in  registry  boolu 
to  be  kept  for  that  purpose,  in  which  snail  be 
stated  the  name,  age,  occupation,  last  place  of 
residence,  physical  marks  or  pecullaritia,  and 
all  facts  necessaiT  for  the  identification  ol  each 
of  such  Chinese  laborers,  which  books  shall  be 
safely  kept  in  the  custom -bouse;"  and  each  la- 
borer thus  departing  shall  beentltied  to  receive, 
from  the  collector  or  his  depu^,  a  certificate 
containing  such  particulars,  corresponding  with 
tiie  registiT,  as  may  serve  to  Identify  him. 
"The  certificate  herein  [oovided  for."  says  the 
section.  "  shall  entitle  the  Chinese  laborer  to 
whom  the  same  la  issued  to  return  to  and  re-en> 
ter  the  United  States  upon  producing  and  de- 
livering the  same  to  the  Collector  of  Customs 
of  the  district  at  which  such  Chinese  laborer 
shall  seek  to  re-enter." 

The  plain  purport  of  the  Act,  as  It  seems  to 
me,  was  to  exclude  all  Chinese  laborers  ex- 
cept those  who  came  at  certain  designated  pe- 
riods and  continued  their  residence  in  the  conn- 
tiT,  and.  If  they  should  leave  and  be  desirous 
of  retimiing,  to  require  them  to  obtsln  a  proper  [675] 
certificate  of  identification.  By  this  construc- 
tion, all  the  provisions  of  the  Act  are  made 
harmonious;  witbmit  It^  th«y  arecontradlcttny 
and  absurd. 

The  4th  section  has  no  meaning  unless  ap> 
plied  to  those  excepted  laborers  mentioned  m 
the  Sd  section,  for  It  refers  to  them  by  name,and 
they  are  only  excepted  within  its  conditions 
from  the  general  prohibition  of  tiie  1st  section. 
The  8d  section  declares  that  the  first  two,  those 
which  contained  the  general  prohibition,  shall 
not  apply  to  certain  laborers,  but  it  does  not  de- 
clare that  the  remaining  sections  shall  not  ap- 
ply to  them,  and  if  they  do  a^y,  th^  Impose 
their  conditions.  By  tbe  ocmstnwtfOD  of  tbe 
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majority,  the  4th  section  is  surpliuage  and 
■hould  be  stricken  from  the  Act 

The  language  of  the  8d  secUon  In  the  amend- 
ed Act  of  1884  differs  slightly  from  that  used 
in  the  Act  of  1882.  In  the  original  Act  the  8d 
section  declares  that  the  first  two  sections  shall 
not  apply  to  Chinese  laborers  who  were  in  the 
United  States  on  the  17th  of  November,  1880, 
or  who  shall  have  come  before  the  expiration 
of  ninctj  da^-s  after  the  passacg  of  the  Act,  and 
whoshiul  producetheieqtdred  certificate.  The 
amendatory  Act  has,  instead  of  "ondwhoshall 
produce,"  these  words,  "nor  shall  said  sections 
apply  to  Chinese  laborers  who  shall  produce  " 
the  certificate.  From  this  change  of  language, 
which  appears  from  the  debates  to  have  been 
incorporated  during  the  discussion  of  the  Act  in 
the  House,  without  any  suppoeltion  by  the 
friends  of  the  measure  that  it  in  any  respect 
changed  its  general  featurcs.it  is  contended  that 
a  distmction  is  made  between  laborers  here  at 
the  dates  mentioned  and  those  who  might  ob- 
tain a  certificate,  and  that  the  subeequent  re- 
quirements of  the  Act  apply  to  one  class  and 
not  the  other.  But  this  position  has  no  basis 
upon  which  to  rest,  for  no  laborers  other  than 
those  here  on  the  dates  mentioned  could  obtain 
a  certificate,  and  when  we  turn  to  the  4th  sec- 
tion we  find  its  lan^age  embracing  all  of  them; 
none  are  excepted  from  the  uecesBrty  of  secui^ 
ing  that  document.  There  Is  no  expression,  any- 
where in  the  Act,  of  an  intention  to  deal  with  a 
class  of  Chinese  laborers  less  than  the  whole 
[576]  '^'^o  excepted  from  the  general  pro- 
hibition. Not  a  word  looks  to  any  such  pur- 
pose ;  and  it  can  be  extracted  from  the  Act  only 
by  f on»  of  a  construction  which  falls  In  the 
law  of  interpretation  under  no  recognized  head. 

The  coastruction  which  I  have  suggested  pre- 
serves the  Act  with  all  its  intended  benefits. 
Other  sections  than  those  I  have  cited  corrob- 
orate and  strengthen  it  Thus,  the  8th  section 
declares  that  the  master  of  any  vessel  arriving 
In  the  United  States  shall.  "  Btfmv  landing  or 
permitting  to  land,  any  Chinete  pamngen,  de- 
liver and  report  to  the  Collector  of  Customs  of 
the  district  m  which  such  vessel  shall  have  ar- 
rived, a  separate  list  of  all  Chinese  passengers 
taken  on  board  of  his  vessel  at  any  foreign  port 
or  place,  and  all  such  passengera  on  board  the 
vessel  at  that  time,  ouch  lut  shall  show  the 
names  of  such  pHSsengers  (and,  if  accredited  ofil- 
cers  of  the  Chinese  or  of  any  other  foreign  gov- 
ernment, traveling  on  the  business  of  that  gov- 
ernment, or  their  servants,  with  a  note  of  such 
facts)  and  the  names  and  other  particulars,  aa 
Bfiotonbytfieirre$peetiveeerUJieaiet."  Thisshows 
clearly  that  any  Chinaman  on  board  such  vessel, 
not  being  an  offlcer  of  the  Government  of 
China,  is  expected  to  have  a  certificate  ;  for  the 
names  and  description  of  all  Chinese  passengers, 
not  being  ofilcifJs,  are  to  be  "  shown  by  their 
respective  certificates."  Then,  the  9th  section 
provides  "  That,  before  any  Chinese  passengers 
are  landed  from  any  such  vessel,  the  collector  or 
his  deputy  shall  proceed  to  cxamiue  sucli  pas- 
sengers, comparing  the  certifieatet  with  the  titt 
anddiepeMeagora,  and  no  passenger  shall  be  al- 
lowed to  land  Id  the  United  States,  from  such 
vessel,  in  violation  of  law."  The  12lh  section 
also  declares  "  That  no  Clunese  person  shall  be 
permitted  to  enter  the  United  States,  by  land, 
without  prodtuiiDg  to  the  proper  officer  of  cus- 
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toms  the  certiilcate  in  this  Act  required  of  Chi- 
nese persons  seeUns  to  land  from  ft  vasseL" 
Should  we  limit  the  derignation  of  persons  men- 
tioned Id  this  section  to  laborers,  no  conccivaUs 
reason  can  be  stated  why  a  certificate  of  identi- 
fication should  be  required  from  them  when  en- 
tering the  United  States  by  land  which  does  not 
equally  apply  to  them  when  entering  the  United 
States  by  vessel. 

If  the  construction  I  give,  works  hardship  to 
an^  persons,  it  is  fwOoiwreBs,  not  this  cooit,  to  [57^ 
afTora  the  remedy.  Thu  court  has  no  dispens- 
ing power  over  the  provisions  of  an  Act  of  Con- 
gress. It  Is  itself  only  the  servant  of  the  law; 
bound  to  obey,  not  to  evade  or  make  it.  The 
Act  of  May  6,  1882,  requires,  in  my  judmient, 
a  certificate  for  their  admissioi^from  all  Chinese 
laborera  coming  to  the  United  States,  whether 
they  have  been  m  the  coootiT  before  or  not  If 
they  have  been  here  and  left  before  the  passage 
of  the  Act  they  are  necessarily  excluded,  for  ine 
Act  makes  no  exception  in  their  favor.  The 
amendatory  Act  of  1884  seems  to  me  to  remove 
any  doubt  as  to  the  necessity  of  the  certificate, 
if  any  existed  imder  the  Act  of  1883.  Under  the 
construction  adopted  in  the  dicuit  court,  before 
the  amendatory  Act,  parol  evidence  had  been 
allowed  in  a  multitude  of  cases  where  previous 
residence  was  alleged,  and  the  district  and  cir- 
cuit courts  were  blocked  up  by  them  to  the 
great  inconvenience  of  suitors.  This  fact,  and 
the  suspicious  character,  in  many  instances,  of 
the  testimony,  by  reason  of  tlie  loose  notions  en- 
tertained bv  the  witnesses  as  to  the  obligation  of 
an  oath,  lea  to  the  genera)  expression  of  a  desire 
for  further  leeislaUon  restncting  the  evidence 
receivable.  This  desire  led  to  the  passage  of  the 
amendatory  Act  of  1884.  ThcConunittoc  of  the 
House  of  Representatives  for  Foreign  Affairs, 
which  reported  the  Act,  accompaniol  it  with  a 
report  in  which  they  said  that :  "Themanifold 
evasions,  as  well  as  attempted  evasions  of  the 
Act  that  have  occurred  nncc  its  passage  throu^ 
thetMToad,  actual  and  possible  interprctotionsof 
the  words  'merchant'  and  'traveler,'  togetktr 
wiUi  tfte  notorioui  eapabilitieaof  tlieUfwer  eUum 
of  Chineteforporjury,  have  not  only  flooded  our 
Federal  Courts  on  the  Pacific  Coast  with  cases 
which,  being  qttati  criminal,  are  entitled  to  prec- 
edence over  other  and  more  important  Duai- 
nesB,"  but  show  that  the  Act  of  1882 ' '  has  failed 
to  meet  the  demands  which  called  it  Into  ftzist 
ence."  To  obviate  the  dtfllculties  attending  the 
enforcement  of  that  Act  from  the  causes  stated, 
the  amendatory  Act  of  1884  declared  that  the 
certificate  whicn  the  laborer  must  obtain  "  shall 
be  the  only  evidence  permissible  to  establish  his 
right  of  re-entry  into  the  United  States."  By  it 
the  door  is  effectually  closed  or  would  be  closed 
but  for  the  decision  of  the  court  in  this  case,  to  .mn%\ 
all  parol  evidence  and  the  perjuries  which  have 
heretofore  characterized  its  reception.  But  Ux 
this  decision,  nothing  could  take  the  place  of 
the  certificate  or  dispense  ^Ith  it ;  and  I  see  only 
trouble  resulting  from  the  opposite  conclusion. 
All  the  bitterness  which  has  heretofore  existed 
on  the  Pacific  Coast  on  the  aubietA  of  the  immi- 

gation  of  Chinese  laborers  wlU  be  renewed  and 
tcnsifled.  and  our  courts  tha«  wOl  be 
crowded  with  applicants  to  land,  who  never 
before  saw  our  shores,  and  yet  ww  produce  a 
multitude  of  witnesses  to  establish  their  former 
residence,  whose  testimony  cannot  be  refuted 
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and  yet  cannot  be  rejected.  I  can  only  express 
the  hope,  in  view  of  the  difficulty,  If  not  Impos- 
sibility, of  enforcing  the  exclusion  at  Chinese 
laborers  intended  by  the  Act,  If  parol  testimony 
from  them  is  receivable,  that  Congress  will,  at 
an  early  day,  speak  on  the  subject  In  terms 
which  will  amnit  of  no  doubt  as  to  their  meaning. 

Mr.  Juttiee  Bradley: 

I  concur  with  Mr.  Jutiiee  Field  in  dissenting 
from  the  Judgment  of  the  conrt  in  this  case.  It 
seems  to  me  that  both  the  Act  of  1882  and  the 
Act  of  1884,  when  careft^ly  examined,  require 
that  a  Chinese  laborer  should  present  the  cer- 
tificate which  those  laws  prescribe  in  order  to 
be  entitled  to  the  privilege  of  landing  or  com- 
ine  into  the  territoiT  of  tne  United  States. 

By  the  Treaty  with  China,  adopted  Novem- 
ber 17,  1830,  but  not  proclaimed  until  October, 
1881,  it  was  agreed  that  the  United  States  might 
limit  or  suspend  the  coming  of  Chinese  labor- 
ers into  or  their  residence  in  the  United  States; 
but  it  was  provided  that  those  who  were  then 
in  the  country  should  be  allowed  to  go  and 
come  of  their  own  free  will  and  accord.  The 
Act  of  May  6,  1883,  prohibited  their  coming 
into  the  country  for  ten  years  after  the  expira- 
tion of  ninety  days  from  that  date;  but  exempt- 
ed from  tite  prohibition  those  who  were  In  the 
United  States  at  the  date  of  the  Treaty,  Novem- 
ber 17, 1880,  or  who  should  have  come  into  the 
same  before  the  expiration  of  ninety  days  from 
the  passage  of  the  Act,  and  elumld  produce  the 
evidence,  required  by  the  Act,  of  being  in  the 
excepted  class.  This  evidence  was  a  certificate 
r9J(rf  identiflcatioD,  analogous  to  a  passpwt,  to  be 
given  to  any  laborer  leaving  the  country  and 
desirous  of  returning,  bv  the  collector  of  the 
port  from  which  he  sailed.  Without  such  a 
certificate  be  was  not  permitted  to  return  to  the 
United  States.  Of  course,  those  who  had  al- 
ready left  the  country  before  the  law  was  passed 
could  not  have  such  certificates,  and  their  con- 
dition is  what  produces  the  controversy.  From 
the  supposed  hardship  of  their  case  the  Circuit 
Courts  of  the  United  States  gave  a  constmcUoo 
to  the  law  which  let  them  come  in  on  parol 
proof  of  their  former  residence  here.  This  was 
calculated  to  produce  great  abuses,  for  Chinese 
of  the  lower  class  have  little  regard  for  the  so- 
lemnity of  an  oath.  Congress  passed  another 
Act  Julv  5, 1684,  amendatory  of  the  first  Act, 
by  which  it  was  declared,  sec.  4,  that  the  "  Said 
certificate  shall  be  the  only  evidence  permissible 
to  establish  hto  right  of  re-entry  "  (referring  to 
the  person  who  should  receive  suchaceriificate); 
and  tliat  masters  of  vessels  arriving  at  any  port 
with  Chinese  on  board,  should,  before  thev 
would  t>e  permitted  to  land,  deliver  to  the  col- 
lector a  list  exiiibiting  their  names  and  other 
particulars  as  shown  by  tiieir  respective  cer- 
tificates. But  the  exemption  clause  of  this  Act, 
sec.  8,  declaring  who  ^ould  be  exempted  from 
the  prohibition  to  come  into  the  United  States, 
by  some  inadvertence  was  expressed  in  the  dis- 
junctive, namely:  that  the  Act  should  not  apply 
to  those  who  were  in  the  United  States  on  the 
17th  of  November,  1880,  or  who  should  have 
come  into  the  same  before  the  expiration  of 
ninety  days  from  the  passage  of  the  Act  of  1883, 
nor  1o  Vkim  i^o^awdproaueetheeertifleate'be' 
tore  mentioned.  The  whole  tenor  of  the  Act 
shows  that  this  was  an  Inadvertent  expression 
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and  that  it  should  have  been,  as  in  the  Act  of 
1882,  "and  vsho  sJtould  produce  the  certificate, 
etc.,"  which,  by  the  familiar  rule  of  construc- 
tion for  changing  "or"  into  "and,"  andm'w 
versa,  is  admissitjie,  and  in  this  cose  is  required 
to  prevent  a  palpable  incongruity.  Wheu  those 
are  exempted  who  were  here  In  November,  1 880, 
or  came  here  before  the  expiration  of  ninety 
days  from  the  passage  of  the  Act  of  1882,  it 
would  be  incongruous  to  add,  as  an  additional 
and  separate  class,  those  who  should  present  a 
certificate;  for  no  others  could  get  a  certificate. 
This  incongruity,  as  well  as  the  general  tenor 
of  the  Act,  make  it  dear  that  the  clause  of  ex-,Kanl 
emption  should  be  read  conjunctively  as  in  the** 
Act  of  1882.  Aiid,  taking  the  whole  Act  to- 
gether, it  seems  to  me  perfectly  clear  that  it  re- 
quires a  certificate  In  all  cases.  By  the  12th 
section  it  is  declared  that  no  Chinese  person  sliall 
be  permitted  to  enter  the  United  States,  by  land, 
witiiout  producing  to  the  proper  officer  of  cus- 
toms the  certificate  required  of  thoee  seeking  to 
land  from  a  vessel;  showing  that  no  exceptiona 
were  to  be  mode;  but  Uiat  everyone  coming 
into  the  country.  In  whatever  way  or  1^  what- 
ever route,  must  have  a  certificate. 

It  may  be  that  this  view  of  the  law  makes  it 
conflict  with  the  Treaty;  though  Juetiee  Field 
has  shown  strong  reasons  to  the  contrary;  but 
whether  it  does  so  or  not  I  think  it  is  the  true 
construction;  and  the  rule  is  now  settled  that 
Congress  may,  by  law,  overrule  a  treaty  stipu- 
lation; although,  of  course,  it  should  not  be 
done  without  strong  reasons  for  it;  and  an  Act 
of  Congress  should  not  be  construed  as  having 
that  effect  unless  such  be  ita  plain  meaning. 
Thinking,  as  I  do,  that  the  Act  In  question  can- 
not be  fairly  construed  In  a  dtfTerent  sense  from 
that  which  I  have  indicated,  I  cannot  concur 
in  the  judgment  of  the  court 

Itueof^y.  Test! 

James  B.  McKeuDer,  Clerk,  Sup.  Court,  U.  B. 


GEORGE  W.  MIDDLETON,  Ptf.  in  Srr., 

INHABITANTS  OF  THE  TOWNSHIP  OF 
MULLICA,  COUNTY  OF  ATLANTIC. 

(See  8.  a  ■'JllddleCon  v.  JfiilUGa,**  Reporter's  ad., 

J/eto  Jertev  Act  authorieinff  town  bondtjbr 
bounUttt  eon^rvetion  of, 

*An  Act  of  the  Zi^islature  of  New  Jers^ooo- 
Btrued,  to  the  effect  tut  It  authorised  curtain  town- 
ship oAcers  to  execute  bonds  for  the  township  to 
raise  moner  for  bounties  to  volunteers. 

[No.  21.] 

Argued  Oct.  17,  tO,  188A.  Decided  Dee.  8,  1884. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States,  for  the  District  of  New  Jersey. 
The  history  and  foots  of  the  case  appear  In 
the  opinion  of  the  court. 

Me»ar$.  F.  Carroll  Brewster  and  F.  G. 
Brewater,  Jr.,  for  plaintiff  in  error. 

Jfr.  Peter  I*.  Voorlieee*  for  defendants  in 
error. 

Mr.  Jiutice  Kmdlay  delivered  the  opinion 
of  the  court: 

This  is  an  action  of  debt  brought  in  the  court 
below,  to  recover  the  amount  or  six  bonds  or  [484] 
alleged  bonds  of  the  Township  of  Mullica,  in 

Head  aQtiBbfMr.JvtlikeBRADi.wt. 
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tbe  CouD^  of  Atlantic  and  State  of  Xew  Jer^ 
•er,  one  being  for  $500  and  the  others  for 
$1,000  eadi.  The  dedaratlon  also  containa  flu 
common  money  counts.  A  copy  of  the  instru- 
ment sued  on  iras  annexed  to  the  decbvation, 
«U  being  In  the  following  form: 
"United  Statesof  America.Stateof  New  Jersey. 
[Bond  No.  146.1      Amount,  $1,000. 

The  Township  of  Mullica,  County  of  At- 
lantic, acknowledge  themselves  indebted  to 
.Samuel  Ciowley  in  the  sum  ttf  $1,000,  lawful 
moner  of  tbe  United  States ;  which  sum  they 
promise  to  pay  to  the  said  Samuel  Crowley,  or 
to  his  order,  two  yean  after  date  hereof,  with 
interest  at  the  rate  of  six  per  centum  per  annum, 
payable  annually,  the  aforesaid  sum  of  $1,000 
Laving  been  borrowed  of  said  Samuel  Crowley, 
by  order  of  said  township  committee,  pursuant 
to  a  resolution  passed  January  1, 1864 ;  interest 
payable  at  the  State  Bank  at  Camden. 

In  witness  whereof,  the  said  township  com- 
mittee have  caused  tlds  bond  to  be  sealed  with 
their  seal,  and  attested  by  the  signatures  of 
their  president  and  clerk,  this  Slst  day  of  De- 
cember, A.  D.  1864. 

[l.  fl.]     Edw'd  T.  McEean,  Clerk. 

Timothy  Henderson,  Pretident." 
CU.  a.  Revenue  Stamp,  50  cents.] 

By  one  scries  of  counts,  six  in  number,  these 
Instruments  were  severally  declared  on  as  the 
writings  obligatorv  at  the  township,  sealed  with 
Its  seal,  and  made  payable  and  delivered  to 
Crowley,  as  agent  of  tbe  township,  to  assist  tt 
bi  paasfng  away  and  txansfening  the  bonds  to 
irae  money  thereon  for  its  use  uid  beoeflt.  In 
another  series  of  counts,  also  six  in  number,  the 
instruments  are  severally  declared  on  as  orders 
of  the  township,  made  by  its  authorized  agents, 
Henderson,  president,  and  McEean,  clerk,  of 
the  township  committee,  and  made  payable  to 
Crowley  as  the  agent  of  the  township  to  pass 
them  away  and  nuse  money  on  them  for  the 
I  township.  All  the  countiaverredttut  Crowley 
indorsed  and  delivered  the  btmds  or  orders  to 
the  plaintiff.  The  defendant  pleaded  turn  «rt 
factum  to  the  first  six  counts,  those  In  whlcii 
the  instruments  were  declared  on  as  bonds,  and 
nii  debet  to  the  others,  and  the  Statute  of  Lim- 
itations, of  six  years,  to  all  of  them. 

At  the  trial,  the  pluntifl  proved  the  execution 
of  the  bonds  by  Henderson,  president,  and 
HcEean,  clerk,  of  the  township  committee, 
and  the  indorsement  of  them  by  Crowley  to 
the  plaintiff ;  and  also  put  in  evidence  a  book, 
called  the  ddTendant's  bond  book,  produced  by 
the  defendant  on  the  call  of  the  plaintiff,  and 
having  the  following  heading:  "Issue  of  bonds 
by  the  Towndiip  of  Mullica  in  pursuance  of  a 
resolution  adopted  January  1, 1864."  At  page 
7  plaintiff  read  the  foUowug  list  of  bonds: 
Aiteqf  Bond.      JTwnber.  AmtnmL 
Dec'r  81, 1861       140      $  600 
"  146  1,000 

147  1.000 

148  1,000 
"                  149  1,000 

"  lao  1,000 

ZbuhomtaiMdL  WTien  due 

Bamuel  Crowley.      Dec'r  81, 1866 


IM 


To  show  that  the  bonds  were  executed  by 
lawful  aathori^,  the  plaintlfl  read  two  Acta  of 
tbe  LwisUtnre  of  New  Jexxy.  The  first,  ap- 
proved March  4, 1864,  was  entitled  "  An  Act  to 
Legalize  Certain  Acts  of  the  Township  of  Mul* 
ilea,  in  the  County  of  Atlantic,  Relative  to  Rait- 
ing Money  to  Pay  Bounty  to  Volunteers  and  to 
Provide  for  the  Payment  of  the  Same,"  and  re- 
cited and  enacted  as  follows: 

"Whereas,  the  Inhabitants  of  the  Township  of 
Mullica,  In  the  County  of  AtUutlc,  ^d,  on  tbe 
first  day  of  January.  Anno  Domini  1664,  vote  to 
pay  a  bounty  of  $235  to  each  person  volimteer- 
ing  to  fill  the  quota  of  said  Township  under  the 
cslls  of  the  President  of  the  United  States  (the 
said  quota  being  thirty-four);  and  whereas,  the 
said  inhabitants  having  no  authority,  under  the 
laws  of  the  State,  to  offer  said  bounty  or  borrow 
money  for  the  payment  of  the  same;  therefore, 

1.  Beit  enaeteabif  the  Senate  and GetienU  At- [4M 
aembly  of  the  State  of  2f<m  Jereeff.  That  the  said 
Township  of  Mullica  be  authorized  to  provide 
for  the  i»yment  of  said  bounties,  the  sum  (A 
$7,650,  and  the  interest  thereon,  by  the  issuing 
of  their  bonds,  or  township  orders,  bearing  in- 
terest at  the  rate  of  six  per  centum  per  annum, 
and  payable  at  such  times  as  the  township  com- 
mittee of  said  Township  may  determine;  Provid- 
tffl,that  not  less  than  $1,600  nor  more  than  $2,600 
shaU  be  raised  for  the  purpose  d  paying  said 
bonds  or  orders  in  any  one  year,  including  the 
interest  thereon. 

8.  ^TtddtfitmocM,  Thatthe  acts  and  dohigs 
of  tbe  township  committee  and  of  the  inhabit- 
ants of  the  said  Township  of  Mullica,  men- 
tioned In  the  1st  section  of  this  Act,  to  rnias 
$7,650  and  the  interest  thraeon.  to  pay  bounties 
to  volunteers  as  aforesaid,  to  fill  the  quota  of 
the  said  township,  are  valid  In  all  respects  and 
binding  upon  the  inhabitants  and  taxable  prop- 
erty oisaid  Township." 

The  other  Act  Is  not  material  to  the  case  and 
need  not  be  recited. 

Upon  the  evidence  thus  presented,  the  court 
below  ruled  out  the  bonds  and  dire<^»d  a  ver- 
diet  for  the  defendant,  and  the  plaintiff  ex- 
cepted. The  question  raised  by  the  bill  of  ex- 
ceptions is,  wliether  this  direction  was  erroneoni; 
and  this  involves  the  question  whether  the  offi- 
cers who  executed  the  bonds  had  any  antbori^ 
to  do  so. 

An  examination  of  the*Qnanio  laws  of  flu 
State  of  New  Jersey  shows  t&«t  tbe  InhabHanti 
of  the  several  townships  in  the  different  coun- 
ties are  corporate  bodies,  being  authorized,  at 
their  annual  or  special  town  meetings, ' '  to  vote, 
rrant  and  raise  such  sum  or  sums  at  money  for 
Uie  maintenance  and  support  of  the  poor;  the 
building  and  repairing  of  pounds;  the  opening, 
making,  working,  etc,  of  roads;  the  aestruo- 
tlon  of  noxious  wild  animals  and  birds;  for  ron- 
ning  and  ascertaining  the  lines  and  prosecuting 
or  defending  the  common  rights  of  such  town- 
ship and  for  other  necessary  charges  and  1^1 
objects  and  purposes  thereof  as  are  or  shall  ue 
by  law  expressly  vested  in  the  inhabitants  <A  [4ST) 
the  several  townships  of  this  State  by  this  « 
some  other  Act  of  the  Legislature;*' 

They  are  also  authorized,  at  tbdr  amraal 
meetings,  to  elect  a  clerk,  assessors,  collectors, 
commissioners  of  appeal  in  matter  of  taxes, 
chosen  f reelioldas  to  represent  the  townsh^  ia 
the  county  bovdfSurv^yon  of  lil^wiya,  onr 
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seers  of  the  poor,  constables,  and  *  tadge  of 
election;  and  in  addition  to  these  officers,  all 
hsTing  tiieir  appropriate  duties  to  perform,  tbey 
■re  also,  by  special  proridon,  aatiio^ed  "  To 
elect  five  judidoua  neeholderB,  rcddent  'witbin 
the  township,  who  shall  be  aenominated  the 
(otonM^  tommitke,  a  majority  of  whom  shall 
be  a  quomm,  and  shall  continue  In  office  one 
jear  and  untU  others  are  chosen  in  their  stead, 
which  committee  shall  have  authority,  and  It  is 
herel^  rendered  their  duty  to  examine,  inspect 
and  report  to  the  annual  or  other  town  meet- 
ings toe  accoontsand  Toodwrs  of  the  township 
officers,  and  to  supolntend  the  expenditure  m 
any  moneys  raised  by  tax  fiv  the  use  of  the 
township,  or  wbkh  mar  arise  from  the  balance 
of  the  accounts  of  any  of  titie  township  officers. " 
Besides  the  duties  here  spedfled,  the  township 
committee  Is  invested  with  certain  other  powers, 
such  as,  in  certain  cases,  to  All  vacancies  in  the 
other  township  offices  caused  by  death,  removal, 
refusal  to  serve,  etc,  and  to  call  special  town 
meetings  when  they  may  deem  it  necessary; 
but  they  have  no  Keneral  authority  to  act  for 
the  Township.  This  must  be  conceded;  and  it 
is  clearly  shown  by  the  cases  cited  by  the  coun- 
sel for  the  defendant. 

At  the  same  time  It  must  be  admitted  that,  in 
▼lew  of  the  peculiar  fonctloDsand  duties  of  the 
township  oconmittee,  they  are  altogether  the 
most  appropriate  officers  of  the  Township  for 
the  performance  of  such  a  duty  as  the  issuing 
of  township  bonds,  whenever  such  bonds  are 
authorized  to  be  issued  since  the  township  Itself 
has  no  permanent  presiding  officer  or  head,  but 
only  a  temporary  chairman,  called  a  moderator, 
who  simply  pnsides  over  the  town  meeting  by 
which  he  i8.appointed.  The  question  then  arises: 


the  bond  book  of  the  Township  may  be  entitled 
to  much  weight  It  professes  to  exhibit  the 
"  Issue  of  bonds  by  the  Township  of  Mullica  m 
jwfwanw  ti<  a  reaoluHon  aOopted  January  X, 
1864;"  and  u  enumerates  in  that  category  the 
bonds  in  question  in  this  suit  That  it  Is  to  say, 
the  townsnip  book  declares  and  shows  that  the 
bonds  in  suit  were  issued  in  pursuanoe  of  a  reso* 
lution  adopted  Januair  1, 1864;  and  this  decla- 
ration stood  there  on  tne  book  from  1864,  when 
the  bonds  were  issued,  until  the  talal  of  the  suit 
in  1871.  The  resolution  thus  referred  to  must. 
al  coune.  have  been  part  and  pared  of  the  pro> 
ceedings  relating  to  bounties  to  be  paid  to  volun- 
teers, which  were  ratified  by  the  Act  of  Uarch 
4,1864. 

Taking  all  these  things  together,  we  are  satis* 
fled  that,  by  the  said  Act,  which  ratified  the  said 
proceedings,  expressly  including,  as  it  does,  the 
acts  and  doinffl  of  the  towaship  committee,  as  [431 
well  as  of  the  inhabitants  of  the  townsUp,  and 
authorizing  the  issue  d  bonds  to  carry  out  thdr 
intentitma,  with  such  time  of  payment  as  the 
township  committee  should  determine,  it  was 
the  intention  of  the  Legislature  to  authorize  the 
execution  and  Issue  of  such  bonds  by  the  town- 
ship committee. 

There  can  be  little  doubt  that  this  amchision 
is  in  accordance  with  the  justice  the  case. 
Honey  was  nUsed  on  these  bonds.  l%e  plaint* 
iff  testified  that  he  pun^aaed  them  for  value, 
of  Crowley,  the  payee,  and  received  them  from 
Crowley  or  Henderson  or  McEean,  he  could 
not  recollect  which.  Evidently,  the  township 
officers  were  concerned  In  the  transaction.  At 
all  events  the  plaintiff  purchased  them  and  paid 
for  them;  and  thOT  were  duly  entered  in  the 
township  bond  book  asbonds  of  the  Township. 


did  the  Act  of  March 4, 1664,  rive  the  township  I  and  theie  can  be  littie  doubt  that  the  Townsup 


committee  authority  to  issue  the  bonds  in  ques- 
tion? If  the  Act  is  carefuUv  examined.  It  will 
be  seen  that  it  not  only  ratined  the  proceedings 
[438]of  the  town  meeting  held  on  the  1st  of  January, 
1864,  voting  a  bounty  of  $250  to  each  person 
volunteering  to  fill  the  quota  of  the  Township, 
but  that  it  authorized  th^ownsbip  toptovlde  for 
the  payment  of  said  bounties  by  ismingits  Nmds 
at  SIX  per  cent  Intoiest  payabte  at  8uc£  ^nes  as 
(be  township  committee  miriit  determine.  It 
ratified  what  had  been  resuved  by  the  town 
meeting,  and  authorized  the  Issue  of  towndilp 
bonds  to  carry  that  resolution  into  effect  llie 
question  then  arises:  who  were  the  proper  per- 
sons to  Issue  the  bonds?  The  town  meeting  it- 
self certainlv  could  not  do  it  b  it  not  the  plain 
inference  of  tlie  statute  Uiat  the  bonds  should 
be  Issued  under  the  direction  and  supervision  of 
the  township  committee,  as  they  were  to  fix  the 
time  of  payment,  and  were  the  only  body  which 
bad  the  general  superintendence  of  th^'township 
finances? 

And  here  it  is  proper  to  notice  that  the  pro- 
oeedin^  of  the  town  meeting  on  the  Ist  of  Janu- 
ary. 1864.  were  not  glvenlnevidence.  Of  course, 
the  defendants  had  them  In  their  possession  and 
oould  have  produced  them.  We  only  know  so 
much  of  said  proceedlnes  as  Is  redted In  the  Act 
of  the  Legislature.  It  u  possible  that  tue  town 
meeting,  besides  voting  the  bounties  referred  to 
bi  the  Act.  directed  the  township  committee,  as 
would  be  natural,  to  Issue  the  obligations  of  the 
township  for  the  purpose  of  lalsiw;  the  money 
requidte  to  pay  such  bounties.  C%  this  point, 
1UU.S. 


reaped  the  benefit  of  the  transaction.  We  have 
no  doubt  that  thCT  are  the  valid  obligations  of 
the  township,  and  tliat  the  court  below  erred  in 
ruling  them  out,  and  In  directing  a  verdict  for 
the  defendant  They  onght,  at  least,  to  have 
been  given  to  the  juiy  unmr  the  evidence  In  the 
case. 

andthsea$«i9remanded,v>ithiHreetiorutoamtrd 
a  venire  fades  de  novo. 
Tmeoopj.  Test: 

James  H.  HoKaon^.  Oe^  Si^  Court,  U.  B. 

atea-iuu.&,t. 


CHICAGO,  MILWAUKEE  AND  ST.  PAUL 
RAILWAY  COMPANY,  P^.  in  Err., 
•. 

DUANB  O.  ROSS. 

<8ee  0.  C  Beporter^  ed^  HT-SHD 

Matter  and  mnatU-^who  it  ftiloui-m'vant—ei^ 
gineer  of  railroad  train— tia^ittf  matter. 

1.  A  ooodaotor,  having  the  entire  oontnd  and 
AnagemeDt  of  a  tallwar  train,  is  not  a  f  ellow-aerv- 
•nt  mth  the  Aremeo,  tba  brakamen,  the  MMrtets  and 
tbeeoelneerof  UMtnln!  astotbemanatiietmtB, 


yoCT^?Fltooweo-eiaidor*sorwi  teraanttwttkln 
the  nito  tAdtaMOiCsrlt  notrtipotuBiileforkitmiat 
to  a  sernoiU  oeeosfaMMd  Iw  ths  fMpNomee  V  ep-W'V* 
ant  Bas  mC«  to  Honfl  v.  Tax.  «  Paa.  B.  &  Oa., 

«nu.a,xxT..euL 
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be  Btandfl  In  the  plaoe  of  and  repreeenta  the  corpo- 
ration. 

2.  For  an  Injury  to  an  engineer  of  a  ndlroad  tralOf 
caused  by  the  neBMsence  of  the  conductor  ot  the 
train,  the  railroad  cximpanr  Is  liable, 

8.  The  doctrine  as  to  vho  are  fellow-«ervant8,  and 
the  UabUlty  of  a  master  for  Injiury  to  a  servant,  con- 
sidered. 

[No.  25.1 

Argued  Apr.  U,  1884.     decided  Dee.  S,  1884. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 
This  suit  was  brought  in  the  court  below,  by 
the  plaiDtiCF  in  error,  to  recover  damages  for 
personal  injuries  sustained  by  him  Nov.  6. 
1880,  while  in  the  employment  of  the  defend- 
ant as  a  locomotive  en^necr,  and  caused  by  a 
collision  of  his  train  with  a  gravel  train  run- 
ning in  the  opposite  direction. 

The  trial  resulted  in  a  verdict  and  judgment 
for  the  plaintiff  for  $10,600,  with  costs.  Where- 
upon, the  defendant  sued  out  this  writ  of  error. 

The  facts  of  the  case  are  fully  stated  by  the 
court. 

Mr.  John  W.  Cary*  for  plaintiff  in  error: 
The  court  erred  in  charring  the  Jury  that  the 

Slaintiff,  the  engineer,  and  McCIintock,  thecon- 
uctor,  were  not  fellow-servants  or  co-employit 
ensaged  in  the  same  general  business. 

The  charge  was  prior  to  the  decision  of  this 
court  at  the  last  Term  in  SandaU  v.  R.  R.  Co., 
109  U.  8.,  478  (XXVII.,  1003),  and  is  in  direct 
conflict  with  it 

Trainmen,  including  the  conductor,  engineer, 
firemen,  brakemen  and  baggage  men,  are  f^- 
low-servants  of  the  same  master,  engaged  in 
the  same  generul  employment.  A  fellow-serv- 
ant cannot  maintain  an  action  against  a  com- 
mon master  for  any  injuries  sustained  whUe  bi 
his  service  caused  by  the  negligence  of  lids  fel- 
low-servants. 

Bbuffhy.R.  Co.,mV.  8.,  217  (XXV.,  615); 
BandaM  t.  R.B.  Co.  (mipra);  Fanodl  v.  R.  R. 
Cb.,4Hct.,49. 

The  rule  now  established  In  England  and 
generally  in  this  country  is,  that  the  term  "fel- 
low-servant "  includes  all  who  serve  the  same 
master,  work  under  the  same  control,  derive  au- 
thority and  compensation  from  the  same  source 
and  are  engaged  in  the  same  general  business, 
although  it  may  be  in  different  grades  or  de- 
partments of  it. 

Wmderx.  R  B.  Oo.,n  Md.,411;  WiltmY. 
Merry,  L.  R.  I.  H.  L..  Sc.  App..  836;  if.  R.  Co. 
T.  Arnold,  31  Ind.,  174;  Warner  v.  R.  Co.,  89 
N.  Y.,  470;  ifordv.  R.  R.  Co.,  32  Vt.,  480. 

The  court  below  claimed  tliat  there  are  ex- 
ccptfoQS  to  this  rule,  and  in  its  charge  formu- 
lated one  as  follows:  "It  la  very  clear,  I  think, 
that  if  the  company  sees  fit  to  place  one  of  its 
employes  under  the  control  and  direction  of  an- 
other, that  then  the  two  are  not  fellow-servants 
engiiged  in  the  same  common  employment  with- 
in the  meaning  of  the  rule  of  law. " 

This  we  submit  is  not  the  law  on  this  subject. 
Wliart.  Law  of  Neg.,  sec.  229;  Woods,  Law  of 
Master  and  Servant,  sec.  437;  Cooley,  Torts, 
S48,  544;  Shear.  &  Redf.  Neg.,  sec.  100. 

The  States  of  Ohio  uid  Kentucky  seem  not 
to  have  followed  this  rule;  but  the  weijght  of 
authority  Is  as  above  stated.  We  dte  the  fol- 
lowing from  the  great  mass  of  authorUies  on 
the  subject: 

Laning  y.  S.  R.  Cb.,  40  N.  Y.,  021;  Malane 
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T.  Eathaviay,  64  N.  T.,  5;  Crispin  v.  BeOlntt. 
81  N.  Y.,  016;  LeaOer  t.  Andr.  B.  B.  Oo.,9» 
He.,  468:  Blake    B.  B.  Co.,  70  Me.,  60;  Coat 

Co.  V.  Jones,  86  Pa.  St,  433;  Brovmv.  R.  R.  Co., 
27  Minn.,  162;  Peterton  t.  Coat  <£  if.  Of..  60 
Iowa,  673;  Wilson  v.  Merry,  L.  R.  1  H.  L.  Sa 
App..  826. 

The  Company  did  not  make  the  conductor  a 
vicn-principal,  nor  did  it  make  the  engineer  in 
any  sense  subordinate  to  the  conductor. 

The  charge  of  the  court  below  to  that  effect 
did  not  correctly  state  the  law. 

Stater  v.  Jetoeti,  85  N.  Y.,  61;  A  i!.  Co.  v. 
Doyle,  8  Am.  &  Eng.  R.  R.  Cos.,  171;  see,  also; 
Naylor  v.  R.  Co.,  53  Wis  ,  661,  and  cases  cited; 
R.  R.  Co.  V.  Smithaon,  46  Mich.,  312;  8.  0.,  1 
Am.  &  Eng.  R.  R  Gas.,  101,  and  note  of  cases 
cited;  Clark  t.  B.  B.  Co.,  28  Minn.,  128;  8. 
2  Am.  &  Eng.  R.  R.  Cas.,  240;  Ladd  r.  B.  B. 
Co..  119  Mass..  413. 

Mean.  Enoeh  Totten  and  <7.  K.  DavU,  for 
defendant  in  error: 

The  judgment  in  this  case  should  be  sus- 
tained on  the  ground  that  the  plaintiff  in  error 
exposed  the  defendant  in  error  to  perils  and 
hazards  against  which  it  might  have  guarded 
by  proper  diligoice. 

B.B,Co.-v.  Fbrt,  17  Wall.,  503  (84  tJ.  a, 
XXL,  739);  Hough  v.  R.  Co.,  100  IT.  8..  218 
(XXV.,  612);  R.  R.  Co.  v.  McDaniele,  3  8.  0.» 
982;  8.  C,  107  U.  S.,  454  (XXVIL,  605). 

The  defendant  in  error  contracted  to  assume 
only  the  risk  of  the  ordinary  hazards  of  his 
employment,  in  which  were  not  included  risks 
of  this  character. 

Randall  v.  R.  R.  Co..  109  U.  8.,  478  (XXVH., 
1003),  differs  very  materially  in  respect  to  the 
relations  of  the  employ^,  and  we  do  not  under- 
stand it  to  conflict  with  our  proposition. 

Thompaon  v.  R.  Co.,  14  Fed.  Rep.,  564; 
mala-v.  7'Ao7nB*w».S6Minn.,40;  Flikev.R. 
0..53N.  Y.,549;  Comber.  New  Bedford  Cordr 
age  Co.,  102  Mass.. 972;  Laning y.  B.  B.  Oo.,4» 
N.  Y.,  521;  rrDonnea  v.  B.  B  Cb.,  09  Pa.  St, 
239;  Ryan  v  R.  R.  Co.,  60  HI.,  171;  R.  Co.  T. 
nenderton,  37  Ohio  St,  649;  R.  Co.  v.  Dunham, 
49Tex.,181;i/a;iv.i?.  Cb., 74 Mo., 298;  Covitee 
V.  R.  R.  Cb.,  84N.  C,  309. 

It  is  not  enough  that  the  injured  person  and 
those  causing  t£e  injury  are  in  the  service  of 
the  same  master;  they  must  actually  be  engaged 
upon  common  work. 

Coal  Co.  V.  Reid,  8  Macq.,  266;  Orayr.  J?nu- 
aey.  15  Court  of  Sess.  Cas.  (2d  S.),  135;  Coat  Oo. 
V.  MeOvire,  8  Macq.,  300;  McNaughUm  v.  S. 
Co..  19  Court  of  Sess.  Cas.  (2d  8.),  271. 

The  act  or  negligence  of  the  conductor  was 
the  act  and  negligence  of  the  Company. 

Booth  V.  R.  R.  Co.,  78  N.  Y.,  38. 

The  rule  expressly  gave  him  charge  and  con- 
trol of  the  train  and  of  all  persons  on  it.  It  im- 
posed upon  him  the  duty,  when  running  by  tel* 
egraph  and  special  orders,  of  showing  the  same 
to  the  defendant  in  error.  The  engineer  worked 
under  the  orders  or  control  of  the  conductor. 

BofidaU  T.  B.aO.B.  Cb.  (tupra). 

Mr.  JuaUee  Field  delivered  the  opinion  oC 
the  court : 

The  plaintiff  in  the  court  below  iaacitizenoif 
Minnesota,  and  by  occupation  an  engineer  on  a 
railway  tnin.   The  defendant  in  the  court 
below,  the  plaintiff  in  error  here,  is  a  Railwi/ 
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Oorpontlon  created  uQderthe  lavs  of  Wiscon- 
sin. This  acUoD  is  brought  to  recover  damages 
for  injuries  which  the  plaintifl  sustained  whilst 
«agineer  of  a  freight  train  hy  a  collision  with  a 
graTeltminonthe6thofN0T6mber,  1880.  Both 
tnlns  bdonjnd  to  the  Ckmumny,  and  for  some 
Tears  be  haabeen  emptorea  as  such  engineer  on 
itSToads.  Onthatday, bewasinchargeof  the 
engine  d  a  regular  freight  train  which  left  Uin- 
neapolls  at  a  quarter  past  one  In  the  morning, 
Its  regular  schedule  tune,  and  had  the  tight  of 
the  road  over  gravel  trains,  except  when  other- 
wise ordered.  At  the  time  of  the  collision,  one 
McGlintock  was  the  conductorof  the  train  and 
had  the  entire  charge  criT  running  it.  It  was  his 
du^,  under  the  regulations  of  the  Company,  to 
abow  to  the  en^eer  aU  orders  wbicb  be  re* 
cetved  with  respect  to  tbe  movements  of  the 
train.  The  regulations  In  this  respect  were  as 
follows :  "  Conductors  most  in  all  cases,  when 
running  by  telegraph  and  special  orders,  show 
tbe  same  to  the  engineer  of  their  train  before 
leaving  stations  where  the  orders  are  received. 
The'  enMneer  must  read  and  understand  the 
order  bdore  leaving  the  station.  Tbe  conductor 
will  have  charge  and  ocmtrol  of  the  train  and  of 
all  persons  emploved  on  It  and  Is  responsible  for 
Its  movemeDts  while  on  the  road,  except  when 
his  directions  conflict  vrith  these  regulations,  or 
involve  any  risk  or  hazard ;  in  which  case  the 
englDeer  will  also  be  held  responsible." 

When  the  freight  train  left  Minneapolis  on 
tbe  morning  of  November  6, 1880,  there  was 
omning  toward  that  City  from  Fort  Snelllng,  by 
mder  of  the  Company,  over  the  same  road,  a 
gravel  train,  termed  in  tbe  oompl^t  a  "  wild 
[381  Itrain,"  that  is,  a  train  not  running  on  schedule 
timeanyr^lar  trips.  Tbe  conductor,  McClin- 
tock,  was  informed  by  telegram  from  the  train 
dispatcher  of  the  coming  of  this  gravel  train, 
and  ordered  to  hold  the  ndght  train  at  South 
JDnneapolis  untU  the  gravel  train  arrived. 
iBoutb  Minneapolis  1b  between  Minneapolis  and 
tbe  place  where  the  collision  occurred.  The 
gravel  train  had  been  engaged  for  a  week  before 
In  hauling,  in  the  night,  gravel  to  MinneaiMlis 
from  s  ^t  near  Mendota,  for  the  construction 
hj  the  Company  of  a  new  and  separate  line  of 
railroad  between  Bt.  Paul  and  Minneapolis,  and 
tbe  freight  train  bad,  during  this  nm^  been 
stopped  by  tbe  condu^or,  on  orders  of  tbe  train 
disintcber,  upon  side  tracks  between  Bfinneap- 
oUs  and  St.  rail  Junction,  for  the  passage  of 
the  gravel  train.  But  on  the  nfght  of  November 
6,  1880,  he  neglected  to  deliver  to  the  phiintifr 
the  order  he  had  received,  and  after  the  train 
stuted  be  went  into  the  caboose  and  there  fell 
adeep.  The  freight  train  of  course  did  not  stop 
at  the  station  designated,  but  continuing  at  a 
speed  of  fifteen  miles  an  hour,entered  a  deep  and 
narrow  cut  three  hundred  feet  in  length.through 
which  the  road  passed  at  a  considerable  curve, 
and  on  a  down  j^nde,  when  the  plaintiff  saw  on 
tbe  bank  a  re^Uon  of  the  light  from  the  en- 

Cof  the  gravel  train,  which  was  approaching 
I  the  appoAto  dlrecticm  at  a  speed  of  five  or 
■Ix  miles  an  hour,  and  ms  then  within  about 
one  hundred  feet  He  at  once  whistled  for 
brakes  and  reversed  his  engine,  but  a  collision 
almost  immediately  followed,  destroying  the 
engines,  damaging  the  cars  of  the  two  trains, 
causing  tbe  death  <tf  one  person,  and  Inflictiog 
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up(m  tbe  plaintiff  severe  and  permanent  In- 
juries, for  which  he  brings  this  action. 

On  the  trial,  the  conductor  of  the  gravel  train 
testified  that  at  tbe  time  of  the  coUtiiion  be  was 
under  orders  to  run  to  South  Minneapolis  re- 
gardless of  tbe  plaintiff's  train ;  tba^  bavtng 
twdve  can  loaded  witb  gravd,  bis  train  stalled 
before  reaching  the  cut  where  tbe  collision  hap- 
pened ;  that  be  then  separated  bis  train  in  the 
middle,  y  took  dz  cars  to  Minnehaha  Station, 
went  back  with  tbe  engine  for  the  other  six  cars 
and  was  coming  wiu  them  through  the  cut 
when  the  coUlsfon  occurred ;  that  the  gravel 
train  had  run  in  the  night  about  a  week,  and 
that  when  he  could  reach  Minneapolis  before 
tbestartingtlmeof  pl^tlff's  train  he  ran  vith-  . 
ontorden,  otherwise  upon  orders,  and  had  met  i^****^ 
or  passed  pbdntifTs  train  at  the  same  place  about 
every  night  during  the  week. 

It  18  evident  from  this  brief  statement  that  the 
conductor  on  each  tr^n  was  guilty  of  gross  neg- 
ligence. The  conductor  of  the  freight  train  was 
not  only  required  by  the  general  duty  devolving 
on  him,  as  one  controlung  its  movements,  to 

Sve  to  its  engineer  such  orders  as  would  enable 
m  to  av(M  collision  witb  other  cars,  but,  as 
we  have  seen,  he  was  rapressly  directed  by  the 
regulations  of  tbe  Company,  when  running  by 
telegraph  or  special  orders,  to  communicate 
them  to  him.  Had  these  regulations  Iwen  com- 
plied with,  the  collision  would  have  been 
avoided.  The  conductor  of  the  gravel  train  al- 
lowed It  to  be  so  overloaded  that  itaengine  was 
incapable  of  moving  it  at  one  portion  of  tbe  road 
before  reaching  the  cut ;  and  when,  in  conse- 
quence, he  was  obliged  to  leave  half  of  bis  cars 
on  tbe  track  while  he  took  the  others  to  Minne- 
haha, he  omitted  to  send  forward  information  of 
the  delay  or  to  put  out  signals  of  danger. 
Having,  for  the  week  previous,  imssed  the 
freight  train  at  nearly  the  same  puce  on  the 
road,  be  must  have  known  that  by  the  delay 
there  was  danger  of  collision.  Ordinary  pru- 
dence, therefore,  would  have  dictated  the  send- 
ing forward  of  information  of  his  position  or  the 
putting  out  of  danger  signals.  Had  he  done 
either  of  these  things,  the  collision  would  not 
have  occurred. 

The  oolllsion  having  been  caused  the  gross 
n^ligence  of  the  conductors,  the  question  arises 
wbeuer  tbe  Company  is  responsible  to  the 
plaintiff  for  tbe  injuries  which  that  collision  in- 
flicted upon  him. 

The  general  liability  of  a  railroad  company 
for  injuries,  caused  by  the  negligence  of  its 
servants,  to  passengers  and  others  not  In  its 
service  is  conceded.  It  covers  all  injuries  to 
which  they  do  not  contribute.  But  where  in- 
juries befall  a  servant  In  Its  ern^oj,  adiffermt 
principle  applies.  Having  been  engaged  for  ttie 
performance  of  specified  services,  he  takes  upon 
himself  tiie  ordinair  risks  incident  thereto.  As 
a  consequence,  if  be  suffers  by  exposure  to 
them,  he  cannot  recover  compensation  from  Us 
employer.  The  obvious  reason  for  this  exemp-  ra^] 
tion  is,  that  be  has  or,  In  law,  is  supposed  to 
have  them  In  contemplation  when  he  engages  In 
the  service,  and  that  his  compensation  Is  ar- 
ranged accordingly.  He  cannot.  In  reason,  com- 
plain if  ho  suffers  from  a  risk  which  he  has  vol- 
untarily assumed,  and  for  the  assumption  of 
which  he  Is  paid.  There  is  also  another  reason 
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often  aflsiened  for  this  ezempUon :  that  of  a  sup- 
posed public  policy.  It  is  assumed  ^t  the  ex- 
emption operates  aa  s  stimulant  to  diligence  and 
caution  on  the  part  of  the  servant  for  his  own 
■afety  as  welt  as  that  of  his  master.  Much  po- 
tency is  asciibed  to  this  assumed  fact  by  refer- 
ence to  those  cases  where  diligence  and  caution 
on  the  part  of  serrants  constitute  the  chief  pro- 
tection against  accidents.  But  it  may  be 
doubted  whether  the  ezempUoo  has  the  effect 
thus  claimed  for  it  We  have  never  known  por- 
tiee  more  williDg  to  subject  themselves  to  dan- 
gers of  life  or  limb  because,  if  losing  the  bne  or 
Buffering  in  the  other,  damages  could  be  recov- 
ered by  their  representatives  or  themselves  for 
the  loss  or  injury.  The  dread  of  personal  injury 
has  always  proved  sufficient  to  bring  Into  exer- 
dse  the  vigilance  and  activity  of  the  servant. 

Bat,  however  this  may  be,  it  is  indispcasablc 
to  the  employer's  exemption  from  liability  to 
bla  servant,  for  the  coDsequences  of  risks  thus 
incurred,  that  he  should  himself  be  free  from 
negligence.  He  must  furnish  the  servant  the 
means  and  appliances  which  the  service  requires 
for  its  efficient  and  safe  performance,  unless 
Otherwise  stipulated;  and  if  be  fail  in  that  re- 
spect and  an  inJuiT  result,  he  is  as  liable  to  the 
aemnt  as  he  would  be  to  a  stranger.  In  other 
words:  whilst  claimingsuch  exemption,  be  must 
not  himself  be  guilty  of  contributonr  negligence. 

When  the  service  to  be  rendered  requires  for 
its  performance,  the  employment  of  several  per- 
sons, as  io  the  movement  of  railway  trains,  there 
Is  necessarily  incident  to  the  service  of  each  the 
risk  that  the  others  may  fall  In  the  vigilance  and 
caution  essential  to  his  safety.  And  it  has  been 
held  in  numerous  cases,  both  in  this  country 
and  in  England,  that  there  is  implied  in  his 
contract  of  service  in  such  cases,  that  he  takes 
upon  himself  the  risks  arising  from  the  negli- 
gence of  his  fellow-servants,  while  in  the  same 
3841  sinployment,  provided  always  the  ranstcr  is  not 
negligent  in  their  selection  or  retention  or  in 
furnishing  adequate  materials  and  means  for 
the  work;  and  that  if  injuries  then  befall  him 
from  such  negligence,  the  master  is  not  liable. 
The  doctrine  was  first  announced  in  this  coun- 
try  by  the  Supreme  Court  of  South  Carolina  in 
1841,  hi  Murray  v.  R.  R.  Co. ,  1  McMuHan,  885, 
and  was  a£9rmed  bv  the  Supreme  Court  of 
Hassachusctts  the  following  year  in  Farwell  v. 
B.  B,  €h.,  4  Met,  49.  In  the  South  Carolina 
case,  a  fireman,  whilst  In  the  employ  of  the 
company,  was  injured  by  the  neghgence  of  an 
engineer  also  in  its  employ,  and  it  was  held  that 
the  company  was  not  liable,  the  court  observ- 
ing that  the  engineer  no  more  represented  the 
company  than  the  fireman ;  that  each  in  his 
separate  department  represented  his  principal ; 
that  the  regular  movement  of  the  train  of  cars 
to  its  destination  was  the  result  of  the  ordinary 
performance,  by  each,  of  his  several  duties;  and 
that  it  seemed  to  be  on  the  part  of  the  several 
agents  a  joint  undertiking  where  each  one 
stipulated  for  the  performance  of  his  several 
part;  that  tbey  were  not  liable  to  the  company 
for  the  conduct  of  each  other,  nor  was  the  com- 
pany liable  to  one  for  the  conduct  of  another, 
ud  that  as  a  general  rule,  when  there  was  no 
fault  in  the  owner,  he  was  only  liable  to  his 
servants  for  wages. 

.  In  the  Massachusetts  case,  an  engineer  em- 
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ployed  by  a  railroad  company  to  run  a  train  on 
its  road  was  inlured  by  the  negligence  of  a 
switch  tender  also  In  its  employ,  and  It  was 
held  that  the  company  was  not  liabl&  The 
court  placed  the  exemption  of  the  company, 
not  on  the  ground  of  the  South  Carolina  a&M- 
lon,  that  there  was  a  joint  undertaking  by  the 
fellow-servants,  but  on  the  ground  uiat  the 
contract  of  the  engineer  implied  that  he  would 
take  upon  himself  the  risks  attending  its 
formance,  that  those  included  the  injuries  which 
,mlght  befall  him  from  the  negligence  of  fellow- 
servants  in  the  same  emplojrment,  and  that  the 
switch  tender  stood  in  that  relation  to  him. 
And  the  court  added  tliat  the  exemption  of  the 
master  was  supported  by  considerations  of 
policy.  "When  several  persons,"  it  said,  "are 
employed  in  the  conduct  of  one  common  enter- 
prise or  undertaking,  and  the  safety  of  each  de- 
pends much  ontlie  care  and  skill  with  whicii  each  [386] 
other  shall  perform  his  appropriate  duty,  each 
is  an  observer  of  the  conduct  of  the  others,  can 
give  notice  of  any  misconduct,  incapacity  or 
neglect  of  duty,  and  leave  the  service,  if  tiie 
common  employer  will  not  take  such  precau- 
tions'  and  employ  such  agents  as  the  safety  of 
the  whole  party  may  require.  By  these  means 
the  safety  of  each  will  be  much  more  effectu- 
ally secured  than  could  be  done  by  a  resort  to 
the  common  employer  for  indemnity  in  case  of 
loss  by  the  negligence  of  each  other. '  And  to 
the  argument,  which  was  strongly  pressed,  tliat 
though  the  rule  might  apply  where  two  or  more 
servants  are  employed  in  tne  same  department 
of  duty,  where  each  one  can  exert  some  influ- 
ence over  the  conduct  of  the  other,  and  thus, 
to  some  extent,  provide  for  his  own  security, 
yet,  that  it  could  not  apply  where  two  or  more 
are  employed  in  different  departments  of  duty, 
at  a  distance  from  each  other,  and  where  one 
con  in  no  degree  control  or  influence  the  con- 
duct of  another,  it  answered,  that  the  objection 
was  founded  upon  a  supposed  distinction,  on 
which  It  would  be  extremely  difficult  to  estab- 
lish a  practical  rule.  "  When  the  object  to  be 
accomplished,"  it  said,  "is  one  and  the  same, 
when  the  employers  are  the  same,  and  the  sev- 
eral persons  employed  derive  their  authority 
and  their  compensation  from  the  same  source, 
it  would  be  extremely  difficult  to  distinguish 
what  constitutes  one  department  and  what  a 
distinct  department  of  duty.  It  would  vary 
with  the  circumrtances  of  every  case."  And  it 
added,  "that  the  argument  rests  upon  an  as- 
sumed principle  of  responsibility  which  does 
not  exist.  The  master,  in  the  case  supposed, 
is  not  exempt  from  liability  because  the  servant 
has  better  means  of  providing  for  hfs  safety, 
when  he  is  employed  in  immediate  connection 
with  those  from  whose  negligence  he  mi^t 
suffer,  but  because  the  implied  o&ntraet  of  the 
master  does  not  extend  to  indemnify  the  aerr* 
ant  against  the  negligence  of  any  one  but  him- 
self; and  he  is  not  liable  in  tort,  aa  for  the  neg- 
ligence of  his  servant,  because  the  person  suffer- 
ing does  not  stand  towards  him  in  the  relation 
of  a  stranger,  but  is  one  whose  riehts  are  regu- 
lated by  ecmtract,  expressor  implied. "  4  Mat., 
49,  60. 

The  opinion  In  this  case,  which  was  dellTered 
1^  OhitfJut^  Shaw,  has  exerted  great  infln-  [386. 
ence  in  controlling  the  course  of  dedsknu  in 

lU  U.  & 
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tbia  counttT.  In  several  States  It  haa  been  fol- 
lowed, and  the  English  couita  have  dted  it 
with  marked  oommendation. 

The  doctrine  of  the  master's  exemption  from 
Uahility  was  first  distinctly  announced  in  En- 

Stand  in  1850  by  the  Court  of  Exchequer  in 
Tutdiituon  T.  Tork,  New  CasUe  dk  B&noiek  B. 
Co.,  5  Exch.  Reps.,  348.  Priatlys.  FovsUr,  8 
Heea.  &  W.,  1,  which  was  decided  in  1837,  and 
Is  often  cited  as  the  flraC  case  declaring  the 
doctrine,  did  not  directly  involve  the  question 
as  to  the  liability  of  a  master  to  a  servant  for 
the  negligence  of  a  fellow-servant.  In  that 
case,  a  van  of  the  defendant  in  which  the 
plaintiff  was  carried  was  out  of  repair  and  over- 
loaded and,  consequently,  broke  down  and 
caused  the  injury  complained  of ;  but  it  did 
not  appear  what  produced  the  defect  in  the  van 
or  by  whom  it  was  overloaded.  The  court  in 
living  its  decision  against  the  plalntlfiT  observed 
that  if  the  master  was  liable,  the  principle  of 
that  liability  would  "carry  ua  to  an  alarming 
extent;"  and  in  illustration  of  this  statement 
said  that  if  the  owner  of  a  carriage  was  respon- 
sible for  its  sufficiency  to  his  servant,  he  was, 
under  the  principle,  responsible  for  the  negli- 
gence of  his  coach  maker  or  harness  maker  or 
coachman,  end  mentioned  other  instances  of 
such  possible  responsibility  to  a  servant  for  the 
negligence  of  his  fellows,  ooncluding  that  the 
inconvenience  of  such  consequences  afforded 
a  sufficient  argument  against  the  application  of 
the  principle  to  that  case.  The  case,  therefore, 
f:an  only  be  considered  as  indirectly  asserting 
the  doctrine.  At  any  rate,  the  JIut&nituon  Que 
la  the  first  one  where  the  doctrine  was  applied 
to  railway  service.  There  it  appeared  that  a 
servant  of  the  company  who,  in  the  discharge 
of  his  duty,  was  riding  on  one  of  its  trains,  was 
injured  by  a  collision  with  another  train,  of  the 
same  company,  from  which  his  death  ensued  ; 
and  it  was  held  that  his  representatives  could 
not  recover,  as  he  was  a  fellow-servant  with 
those  who  cotued  the  injury;  and  the  court  said 
that  whether  the  death  resulted  from  the  mis- 
management of  the  one  train  or  the  other,  or  of 
both,  did  not  alTect  the  principle.  The  rule 
was  applied  at  the  same  time  by  that  court  to 
exempt  a  master  builder  from  liability  for  the 
^^dealh  of  a  bricklayer  in  his  employ  caused  by 
the  defective  construction  of  a  scaffolding  by 
his  other  workmen,  by  reason  of  which  it  broke 
and  the  bricklayer  at  work  upon  it  was  thrown 
to  the  ground  and  killed.  Wigmore  v.  Jay,  5 
Exch.,  854. 

The  doctrine  assumes  that  the  servant  causing 
the  injury  is  in  the  same  employment  with  the 
servant  injured,  that  is:  that  both  are  engaged 
in  a  conunon  employment.  The  question  in 
all  cases  therefore  is:  what  is  essential  to  ren- 
der the  service  In  which  different  persons  are 
engaged  a  common  employment?  And  this 
question  has  caused  much  conflict  of  opinion  be- 
tween different  courts,  and  often  much  vacillv 
tion  of  opinion  in  the  same  court. 

In  Barton3hill  Goal  Go.  v.  Heid,  and  the  Same 
Company  v.McQuire,  reported  in  8  Macqueen, 
H.  L.  Cases,  decided  in  1808,  the  parties  in- 
jured were  miners  employed  to  work  In  a  coal 

Elt,  and  the  party,  whose  negligence  caused  the 
ijiiTT.  was  employed  to  attend  to  the  engine 
by  which  they  were  let  down  into  the  mine  and 
brought  out,  and  the  coal  was  raised  which 
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they  had  dug ;  and  it  was  held  that  they  were 
engaged  in  a  common  work,  that  of  getting  coal 
frpmthepit  "The  miners.'*  saidthecourtm  the 

latter  case,  "could  not  pcoiorm  their  pert  un- 
less they  were  lowered  to  their  work,  nor  could 
the  end  of  their  common  labor  be  attained  un- 
less the  coat  which  they  got  was  raised  to  the 

Sit's  mouth,  and  of  course  at  the  close  of  their 
ay's  labor  the  workmen  must  be  lifted  out  of 
the  mine.  Every  person  who  engaged  in  such 
an  employment  must  have  been  perfectly  aware 
that  all  this  was  incident  to  it  and  that  the 
service  was  necessarily  accompanied  with  the 
danger  that  the  person  intrusted  with  the  ma- 
chinery might  be  occasionally  negligent  and 
fail  in  his  duty."  Lord  Chancellor  Chelmsford, 
who  gave  the  principal  opinion  in  the  latter 
case,  referred  to  previous  cases  In  which  the 
master's  exemption  from  liability  had  been  sus- 
tained, and  said:  "In  the  consideration  of  these 
cases  it  did  not  become  necessary  to  define  with 
any  great  precision  what  was  meant  by  the 
words  '  common  service '  or  '  common  employ- 
ment,' and  perhaps  it  might  be  difficult  b^ore- 
hand  to  miggest  any  exact  definition  of  them. 
It  is  necessary,  however,  in  each  particular  [388] 
case,  to  ascertain  whether  the  servants  are  fel- 
low laborers  in  the  same  work,because,aIthough 
a  servant  may  be  taken  to  have  engaged  to  en- 
counter all  risks  which  are  incident  to  the  serv- 
ice which  he  imdertakes,  yet  he  cannot  be  ex- 
pected to  anticipate  those  which  may  happen 
to  him  on  occasions  foreign  to  his  employment. 
Where  servants,  therefore,  are  engaged  in  dif- 
ferent departments  of  duty,  an  injury  com- 
mitted by  one  servant  upon  another,  by  care- 
lessness or  negligence  In  the  course  of  his  pe- 
culiar work,  is  not  within  the  exemption,  and 
the  master's  liability  attaches  in  that  case  in' 
tlie  same  nunixer  as  if  the  injured  servants 
stood  in  no  such  relation  to  liim."  The  Lord 
Chanedlor  also  commented  mx>n  some  de- 
cisions of  the  Scotch  courts,  ana  among  others, 
ol McNaughton  v.CiUedonian S.  S.  Co.,  19 
Court  of  Sess.  Cases,  371,  and  said  that  It  might 
be  "sustained  without  conflicting  with  the 
English  authorities,  on  the  ground  that  the 
workmen  in  that  case  were  engaged  In  totally 
different  departments  of  work ;  the  deceased 
being  a  joiner  or  carpenter,  who,  at  the  time  of 
the  accident,  was  engaged  in  reiwirlng  a  rail- 
■my  carriage  and  the  persons  by  whose  negli- 
gence his  cleatb  was  occasioned,  were  the  engme 
driver  and  the  persons  who  arranged  the 
switches."  And  in  the  same  case  Z<»id  Brough- 
am, after  mentioning  the  observations  of  a 
Judge  of  the  Scottish  courts  that  an  absolute  and 
inflexible  rule  releasing  the  master  from  re- 
sponsibility in  every  case  where  one  servant  is 
injured  by  the  fault  of  another  was  utterly  un- 
known to  the  law  of  Scotland,  nid  that  it  was 
also  utterly  unknown  to  the  law  of  England,and 
added :  "  To  briog  the  case  within  the  exemp- 
tion, there  must  be  this  most  material  qualifica- 
tion, tliat  the  two  servants  must  be  men  in  the 
same  common  employment  and  engaged  in  the 
same  common  work  under  that  cmnmon  em- 
ployment." 

Later  decisions  In  the  Engliah  courts  extmd 
the  master's  exemption  from  liability,  to  cases 
where  the  servant  injured  la  working  under  the 
direcUon  of  a  fweman  or  superintendent,  the 
■gnule  of  service  of  the  latter  not  bdng  deemed 
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Co  chaiue  the  relatioo  of  the  two  u  fdlow-«erv- 
kut*.    Thus,  in  Wilton  t.  Mtrrf,  dedded  by 

r3891tlifi  House  of  Lords  In  1868  <m  appeal  from  the 
Court  of  Sessions  at  Scotland,  the  sub-manager 
of  a  coal  pit,  whose  negligence  in  erecting  a 
scaffold  which  obstructed  the  circulation  of  air 
underneath,  and  led  to  an  accumulation  of  fire- 
damp that  exploded  and  injured  a  workman  in 
the  mine,  was  held  to  be  a  fellow-servant  with 
the  injured  party.   And  the  court  laid  down 
the  rule  that  the  master  was  not  liable  to  his 
wrrant  unless  th^  was  negligence  on  the 
master's  part  in  that  which  he  had  contracted 
with  the  Bcrrant  to  do,  and  that  the  master,  if 
not  personally  superintending  the  work,  was 
wily  bound  to  select  proper  and  competent  per- 
sona to  do  so,  and  furnish  them  with  adequate 
materials  and  resources  for  the  work;  that  when 
he  had  done  this  he  had  done  all  Uiat  he  was 
i«qnu«d  to  do,  and  if  the  persons  thus  selected 
were  gulhy  of  negligence.  It  was  not  hfs  negli- 
gence, and  he  was  not  reroonsfble  for  the  con- 
sequences.  L.  R.,  1  H.  L.,  Scotch  App.,  826. 
In  this  case,  as  In  many  others  in  the  English 
courts,  the  foreman,  manager  or  superintend- 
«nt  of  the  workj  by  whose  negligence  the  in- 
jury was  conimitted,  was  himself  also  a  work- 
man with  the  other  laborers,  although  exercising 
a  direction  over  the  work.   The  reasoning  of 
that  case  has  been  applied  so  as  to  include,  as 
contended  here,  empioyia  of  a  corporation  in 
-departments  scpamted  from  each  other;  and  it 
must  be  admitted  that  the  terms  "common  em- 
plovmcnt,"  under  Inte  decisions  in  England, 
and  the  decisions  in  this  country  following  the 
Massachusetts  case,  are  of  very  comprehraisiTe 
Import.  It  is  difficult  to  limit  ihcm  so  as  to  say 
that  any  persons  employed  by  a  railway  com- 
pany, whose  labors  may  facilitate  the  runniog 
of  its  trains,  are  not  fellow-servants,  however 
widely  separated  may  be  their  labors.  See, 
Boldm  V.  R.  R.  Co.,  129  Mass.,  268. 
But,  notwithstanding  the  number  and  weight 
such  decisions,  there  are,  in  this  country, 
many  adjudications  of  courts  of  great  learning 
restricting  the  exemption  to  cases  where  the 
fdlow-servanls  are  engaged  in  the  same  depart- 
ment, and  act  under  the  same  iramediatedirec- 
tlon;  and  holding  that,  within  the  reason  and 
principle  of  the  doctrine,  only  such  servants  can 
be  considered  as  engaged  in  the  same  common 
employment.   It  is  not,  however,  essential  to 
the  decision  of  the  present  controversy  to  lay 
-down  a  rule  which  will  determine,  In  all  cases, 

'^^'what  is  to  be  deemed  such  an  employment, 
even  if  it  were  possible  to  do  so. 

There  is,  in  our  judgment,  aclear  distinction 
to  be  made  in  their  relation  to  their  common 
principal,  between  servants  of  a  corporation,  ex- 
ercising DO  supervision  over  others  engaged  with 
them  in  the  same  employment,  ana  agoits  of 
the  corporation,  clothed  with  the  control  and 
management  of  a  distinct  department,  in  which 
their  duty  is  entirely  that  of  direction  and  su- 
perintendence. A  conductor,  ha\'ing  the  entire 
control  and  manngementof  a  railway  train,  oc-, 
cupies  a  very  different  position  from  the  brake- 
men,  the  porters  and  other  subordinates  em- 
ployed. He  is,  in  fact  and  i^outd  be  treated  as, 
the  personal  representative  of  the  corporation, 
(ot  whose  negligence  it  is  responsible  to  subor- 
dinate servants.  This  view  of  his  relation  to 
flie  corporation  seems  to  us  a  reasonable  and 
7M 


just  <Hie,  and  It  will  Insure  more  care  In  the 
selection  of  mich  agents,  and  thus  give  greater 
security  to  the  smanta  engaged  under  him.  In 
an  employment  requiring  Uie  utoiost  vIgiUnce 
on  their  part,  and  prompt  and  unhesitating  obe- 
dience to  his  orders.   Tne  rule  which  applies  to 
such  agents  of  one  railway  corporation  must 
apply  to  all,  and  many  corporations  operate 
every  day  several  trains  over  hundreds  of  miles 
at  great  mstances  apart,  each  being  under  the 
control  and  direction  of  a  condndw  qiedally 
appointed  for  its  management.  We  know  tifm 
the  manner  in  which  rulways  are  operated  that, 
subject  to  the  general  rules  and  orders  of  the  di- 
rectors of  the  companies,  the  conductor  has 
entire  control  and  man^ement  of  the  train  to 
which  he  is  assigned.   He  directs  when  it  shall 
start,  at  what  speed  it  shall  run,  at  what  sta- 
tions it  shall  stop  and  for  what  length  of  time, 
and  everything  essential  to  itssucoeHful  mov^ 
ments,  and  all  persons  employed  on  It  arc  Biib> 
ject  to  his  orders.  In  no  proper  sense  of  the 
terms  Is  he  a  fellow-servant  with  the  firemen, 
the  brakemen,  the  porters  and  the  engineer. 
The  latter  are  fellow-servants  in  the  running  of 
the  train  under  his  direction,  who,  as  to  them 
and  the  train,  stands  in  the  place  of  and  repre- 
sents the  corporation.    As  observed  by  Mr. 
Wliarton  in  his  valuable  trcaiise  on  the  Law  of 
Negligence:  "It  has  sometimes  been  said  that 
a  corporation  la  obliged  to  act  always  by  serr- 
ants,  and  that  it  Is  unjust  to  impute  to  it  per- 
sonal negligence  In  cases  where  it  Is  imposRible 
for  it  to  be  negligent  peiaonally.    But  if  this  be 
tnie.  it  would  relieve  corporations  from  all  lia- 
bility to  servants.  The  true  view  is,  that  as  cor- 
porations can  act  only  through  superintending 
officers,  the  negligences  of  tliose  officers,  with 
respect  to  other  servants,  are  the  negligences  of 
the  corporation."   Sec.  232  a.   The  author.  In 
a  note,  refers  to  Briekner  v.  R.  R.  Oo.,  decided 
In  the  Supreme  Court  of  New  York,  and  after- 
wards affirmed  in  the  Court  of  Appeals;  and  to 
Mainne  v.  Hathavay,  decided  in  the  latter  court, 
in  which  opinions  are  expressed  In  confonnitv 
with  hU  views.   These  opinions  are  not,  it  u 
true,  authoritative,  for  they  do  not  cover  the 
precise  points  in  judgment;  but  were  rather  ex- 
pressed to  distinguish  the  questions  thus  ai-iaing 
from  those  then  before  the  court.  They  Indicate, 
however,  a  disposition  to  ingraft  a  limitatioii 
upon  the  genera]  doctrine  as  to  themaster'a  at 
emption  &om  liability  to  his  servants  for  the 
negligence  of  their  fellovn,  when  a  corporation 
Is  the  principal  and  acts  through  supointend- 
Ing  agents.   Thus,  in  the  first  case,  the  court 
said:  "  A  corporation  cannot  act  penonally.  It 
requiies  some  person  to  superintend  atructuzes, 
to  purchase  and  control  the  running  of  can,  to 
employ  and  discharge  men  and  provide  all 
needful  appliances.  This  can  only  De  dcme  by 
agents.  When  the  directors  themselveBpenon* 
ally  act  as  such  agents,  they  are  the  representa- 
tives of  the  corporation.   They  are  then  the  ex- 
ecutive head  or  master.   Their  acts  are  the  acU 
of  the  corporation.   The  duties  above  described 
are  the  duties  of  the  corporation.   When  tbeee 
directors  appoint  some  person  other  than  them- 
selves to  superintend  and  perform  alt  these  eno- 
uUve  duties  for  them,  then  such  appointee, 
equally  with  themselves,  represents  the  corpora- 
tion as  master  In  all  thoeerespecta.  Andthough. 
In  the  performance  of  these  executive  dunea. 
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he  may  be  and  is  a  servant  of  the  corporation,  he 
Is  not  In  those  respects  a  co-serrant,  a  co-lattorer, 
a  oo-employi  in  the  common  acceptation  of  those 
terms,  any  more  than  Is  a  director  who  exerdses 
the  same  authority."  8  Lana.,  916.  Affirmed 
ln49N.  Y.,  672. 

And  in  MaJom  v.  BathaiDay,  in  the  Court  of 
Appeals,  Judge  Allen  says:  "  Corporations  nec- 
essarily acting  and  through  agents,  those 
having  the  superintendence  of  vamus  depart- 
ments, with  delegated  authority  to  employ  and 
discharge  laborers  and  employei,  provide  mate- 
rials  and  machinery  for  the  service  of  the  cor- 

S oration,  and  generally  direct  and  control  un- 
er  generd  powers  and  instructions  from  the 
dii'ectors,  may  well  be  redded  as  the  repre- 
eentatives  of  the  corporation,  charged  with  the 
p^otmance  of  Its  duties,  exercising  the  discre- 
tion ordinarily  eserclsed  by  principals  and, 
within  the  limits  of  the  delegated  authority,  the 
acting  principal.  These  acts  are  in  such  case 
the  acts  of  the  corporation,  for  which  and  for 
whose  neglect  the  corpomtion,  within  adjudged 
cases,  must  respond,  as  well  to  the  other  serv- 
ants of  the  company  as  to  Btraiigers.  They  are 
treated  as  the  ^neral  agents  of  tlie  CQrporation 
in  the  several  departments  committed  to  their 
care."  64  N.  Y.,  5, 12;  see,  also,  Ooreoran  t. 
Holbrook,  59  Id.,  517. 

In  R.  B.  Co.  V.  Stevens,  the  Supreme  Court 
of  Oliio  held  Ihat  where  a  railroad  company 
placed  the  engineer  in  its  employ  under  the  con- 
trol of  a  conductor  of  its  train,  who  directed 
when  the  cars  were  to  start  and  when  to  stop, 
it  was  liable  for  an  injury  received  by  him 
caused  by  the  negligence  of  the  conductor.  20 
Ohio,  416.  There  a  collision  between  two  trains 
occurred  in  consequence  of  the  omission  of 
tlie  conductor  to  inform  the  engineer  of  a 
change  of  p\ace&  in  the  passing  of  trains  ordered 
by  the  company.  Exemption  from  liability 
was  claimed,  on  the  ntnind  that  the  engineer 
and  conductor  were  tellow-servants,  and  that 
the  en^^neer  had  in  consequence  taken,  by  his 
contract  of  service,  the  risk  of  the  negligence 
of  the  conductor;  and,  also,  that  public  policy 
forbade  a  recovery  in  such  cases.  JBut  the  court 
rejected  both  positions.  To  the  latter  it  very 
pertinently  observed,  that  it  was  only  when 
the  servant  had  himself  been  careful  that  any 
right  of  action  could  accrue  to  him,  and  that  it 
was  not  likely  that  any  would  be  careless  of 
their  lives  and  persons  or  property  merely  bc^ 
cause  they  might  have  a  right  of  action  to  re- 
cover for  injuries  received.  "If  men  arein- 
Slduenccd,"  said  the  court,  "by  such  remote  con- 
siderations to  be  careless  of  what  they  are  likely 
to  be  most  careful  about,  it  has  never  come 
under  our  observation.  We  think  the  policy  is 
clearly  on  the  other  aide .  It  is  a  matter  of  uni- 
Tersol  observation  that,  in  any  extensive  busi- 
ness where  many  persons  are  employed,  the 
oare  and  prudence  of  the  employer  is  the  surest 
^aranty  against  mismanagementof  any  kind." 

In  Railway  Co.  v.  Keary.  8  Ohio  St..  201, 
the  same  court  affirmed  the  doctrine  thus  an- 
nounced, and  decided  that  when  a  brakeman  in 
tbe  employ  of  a  railroad  company,  on  a  train 
under  the  control  of  a  conductor  having  exclu- 
sive command,  was  Injured  by  the  carelessness 
of  the  conductor,  the  company  was  responsible, 
holding  that  the  conductor  in  such  case  was  the 
sole  and  immediate  representative  of  the  com- 
112  U.  S.  U.  S..  Book  28. 


pany  upon  which  rested  the  obligation  to  man- 
ace  the  train  with  skill  and  care.  Inthecourse 
of  an  elaborate  (^>tnion,  the  court  said  that  from 
the  ve^  nature  of  the  contract  of  service  be- 
tween the  company  and  the  mmloySi,  the  com- 
pany was  under  obligation  to  tiiem  to  superin- 
tend and  control  with  skill  and  care  the  danger- 
ous force  employed,  upon  whldi  thedr  safety  so 
essentially  droended.  "Fw  this  purpose,"  said 
the  court  "  the  conductor  is  employed,  and  in 
this  he  directly  representa  the  company.  They 
contract  for  and  engage  his  can  and  alEUl.  They 
commission  him  to  exercise  that  dominion  over 
the  operations  of  the  train  which  essentially  per- 
tains to  the  prerogatives  of  the  owner,  and  in 
its  exercise  he  stands  in  the  place  of  the  owner 
and  is  in  the  discharge  of  a  dn^  whidi  the 
owner,  as  a  man  and  a  pu^  to  the  contract  of 
service,  owes  to  those  placed  under  him  and 
whose  lives  may  depend  on  hia  fidelity.  His 
will  alone  controls  everything,  and  it  is  the  will 
of  the  owner  that  his  intelligence  idone  should 
be  trusted  for  this  purpose.  This  service  is  not 
common  to  him  and  the  hands  placed  under 
him.  They  have  nothing  to  do  with  it.  His 
duties  and  their  duties  are  entirely  separate  and 
distinct,  although  boUi  are  necessary  to  produce 
the  result  It  la  his  to  command  and  uieirs  to 
obey  and  execute.  No  service  is  common  that 
does  not  admit  a  common  participation,  and  no 
servants  arc  fellow-servant  when  one  is  placed 
in  control  over  the  other." 

In  R.  R.  Co.  V.  CoUim,  2  Duv.,  114,  the  sub-  [394] 
ject  was  elaborately  considered  by  the  Court  of 
Appeals  of  Kentucky.  And  it  held,  that  in  all 
those  operations  which  require  care,  vigilance 
and  skill  and  which  are  performed  through  the 
instrumentality  of  superintending  agents,  the 
invisible  corporation,  though  never  actually,  ia 
yet  always  constructively  pi'cscnt  through  its 
agents  who  represent  it,  ana  whose  acts  within 
their  representative  spheres  are  its  acts;  that 
the  rule  of  the  English  conrta,  that  the  com- 
pany is  not  responsible  to  one  of  ita  servants 
for  an  injury  innictcd  from  the  neglect  of  a  fel- 
low-servant, was  not  adopted  to  Ita  full  extent 
in  that  State,  and  was  regarded  there  as  anom- 
alous, inconsistent  with  principle  and  public 
policy,  and  unsupported  by  any  good  and  con- 
sistent reason.  In  commenting  upon  this  de- 
cision in  hia  treatise  on  tbe  Law  of  Hallways, 
RedQeld  speaks  with  emphatic  approval  of  the 
declaration  that  the  corporaf  on  u  to  be  r^;ard- 
ed  as  constructively  present  in  all  acta  per- 
formed by  its  general  agents  within  theacope  of 
their  authority.  "The  consequences  of  mistake 
or  misapprehension  upon  this  point,"  says  the 
author,  "have  led  many  courts  mto  concluaiona 
greatly  at  variance  with  the  common  instincts 
of  reason  and  humanity,  and  have  tended  to 
interpose  an  unwarrantable  shield  between  the 
conduct  of  railway  0m.jplo^  and  the  just  re- 
sponsibility of  the  company.  We  trust  that 
the  reasonableness  and  luatice  of  this  construc- 
tion will  at  no  distant  day  induce  Its  universal 
adoption."   Vol.  1,  654. 

There  are  deciaiona  in  the  courts  of  other 
States,  more  or  lees  in  conformity  with  those 
cited  from  Ohio  and  Kentucky,  rejecting  or 
limiting,  to  a  greater  or  less  extent,  the  master's 
exemption  from  liability  to  a  servant  for  the 
negligent  conduct  of  fau  fellowa.  We  agree 
with  them  In  hidding,  and  the  presmt  case  re- 
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qniies  do  fnrtho-  dedfton,  that  the  conductor 
ot  ft  nllway  train,  who  command!  Ua  move- 
mentB.  directs  when  it  shall  start,  at  what  sta- 
tions it  shall  stop,  at  what  speed  it  shall  run, 
and  has  the  general  management  of  it  and  con- 
trol over  the  persons  emiuoyed  upon  it,  repre- 
sents the  company  and,  thi^ore,  that  for  in- 
juries  resulting  nom  bis  negligoit  acts  the 
company  i*  respondhlb  If  mm  a  conductor 
[895]does  not  rnnesent  Uie  compuiy,  thai  the  train 
is  operatea  without  ai^  representative  of  Its 
owner. 

If,  now,  we  apply  these  views  of  the  relation 
of  the  conductor  of  a  railway  train  to  the  com- 
pany and  to  the  subordinates  under  him  on  the 
train,  the  objections  urged  to  the  charge  of  the 
court  will  he  readily  disposed  of.  Its  language 
in  some  sentences  may  oe  open  to  verbaTcriti- 
cism;  but  itspurporttouchingthe  liability  of  the 
Company  Is.  that  the  conductor  and  engineer, 
though  both  employit,  were  not  feUow-serrants 
intheseoae  in  whiot  that  term  is  used  in  the  de- 
cisiona;  that  the  former  was  the  representative 
of  theCompany,  standing  in  its  place  and  stead 
in  the  running  of  the  trun,  and  that  the  latter 
was,  in  that  particular,  his  subordinate,  and 
that  tat  the  formei's  negligence,  by  which  the 
latterwasinjured.the  Company  was  responsible. 

It  was  not  disputed  on  the  trial  that  the  col- 
lision which  caused  the  injury  complained  of 
was  the  result  of  the  negligence  of  the  conduct- 
or of  the  freight  train,  in  falling  to  show  to 
tJie  engineer  the  order  which  he  und  received, 
to  stop  the  train  at  South  Minneapolis  until  the 
gravel  train,  coming  on  the  same  road  from  an 
opposite  direction,  had  passed;  and  the  court 
chained  tiie  jury,  that  If  they  so  found,  and  if 
the  plniuliH  did  not  contribute  to  bis  injury  by 
his  own  negligence,  the  Company  was  liable, 
holding  that  the  relation  of  superior  and  in- 
feiior  was  created  by  the  Comfun^r,  as  between 
the  two  in  the  operati<m  xA  its  trun;  and  that 
they  were  not,  within  the  reason  oiF  the  law, 
fcUow-servants  engaged  in  the  same  common 
employment. 

AS  this  charge  was,  in  our  Judgment,  correct, 
the  plaiutiil  was  entitled  to  recover  upon  the 
ooocieded  negligence  of  the  conductor.  The 
charge  on  ouer  points  is  immaterial;  whether 
correct  or  erroneous,  it  oonld  not  have  chnogcd 
the  result;  the  verdict  of  the  Jury  could  not 
have  been  otherwise  than  for  the  plaintiff. 
Without  declaring,  therefore,  whether  any  error 
was  committed  In  the  charge  on  other  pohits,  it 
is  sufficient  to  say  that  we  will  uot  reverse  the 
judgment  below  if  an  error  was  committed  on 
the  trial  which  could  not  have  affected  the  ver- 
dict. Bn>iiit  V.  Brock,  10  Wall.,  610  [77  U.  8., 
XIX.,  lOOS].  And,  with  respect  to  the  negU- 
[896]mi)caof  the  conductor  of  the  gravel  train,  no 
instruction  was  given  or  requested. 

Judgment  affirmed. 

Mr,  Justice  BracUejr*  dissenting: 

Ju9tieeM  Matthews,  Gray,  Blatchford 

and  myself  disfient  from  the  Judgment  of  the 
court.  We  think  tiiat  the  conductor  of  the 
railroad  tnUn  in  this  case  was  a  fellow-servant 
of  the  Railroad  Compauy  with  the  other  em- 
ployet  on  the  train.  We  think  that  to  hold 
otherwise  would  be  to  break  down  the  long  es- 
tablisIifMl  rule  with  regard  to  the  exemption 
from  responsibility  of  employers  for  Injuries  to 
7U 


their  servants  by  the  ao^Ugeooe  ci  their  fdlow- 
servants. 
True  oopjr.  Teat: 

James  H.  HoKenner,  dark,  Sup.  Oomt,  IT.  B. 

Onad,  06  Ind.,  371;  40  Am.  Bep^TflBL 
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Territorial  eorporation^-wntrotertiet  betwem 
eofforationt—cimtToiierty  under  laws  of  United 
States— fmnl  to  lOintaeinaidofraUroaeU. 

1.  A  cOrpOAtion  orcated  br  a  TerrltonAl  Lc^^iala- 
ture  IjfH"oniciv  after  the  odmBsloD  of  ibe  Territory 
Bs  a  8tAle,  A  oqrporHtlon  of  tiie  Stnlek 

S.  In  oil  ciuwa  where  a  Foderal  Court  oan  take  jii- 
riadloCIan  of  oantrovenles  between  ottlaaa^  It  will 
take  JurltfdlotloD  of  lika  oontru vunOH bMwno  OOr- 
pontlon  aad  treat  ttiom  m  oitdwna  of  Ete  Btate 
under  whoss  U.wsCtW7  ware  orated  or  oontinoo  to 
eilstp 

9,  A  COPtroVennr  vttM  uponlawt  or  the  United 
Statoi,  it-licn  tM  eOimnnoot  pl*im  utlo  V)  Uie 
same  land  uQderdiaatDiitAa(aa£OoiigrGBi,BWltli« 

dct^ision  ilcpBodi  upon  cbn  ooaeSmcoOB  |inn  to 

tlicM^  Acts. 

L  The  umnt  to  Kansu  la  aid  of  raUma^  tv  the 
Act  of  CuugnnB  of  Mnmti  S>  IRB.  rftWJ  no  tins  to 

Uia(:ciin.Ur  lands  in  odviani  f  i-f  ilirln 
no  lands  could  be  seleotcil  wimli  iIlo 
bad  Bojdor  reserved^  a^^urfotuh 

Argued  Ih».  4,  8,1894.  Oeelded  3)ee.  8, 1884. 

APPEAL  from  the  Circuit  Court  of  theUnlted 
States  for  the  District  of  Kansas. 
The  bill  in  this  case  was  filed  ha  the  court 
below,  by  the  appellant,  to  secure  the  oobtov- 
ance  of  certain  umds,  amounting  to  over  6,000 
acres,  the  title  to  which  is  chdmed  1^  both  Com* 
panles  under  their  land  grants. 

The  case  was  heard  upon  an  agreed  statement 
of  facts.  The  court  liaving  entered  a  decree  dis- 
mlsdng  the  bOl.  the  complainants  qipealed  to 
this  court 

The  facts  of  the  caaa  are  stated  by  the  ooaxt. 
Mmr*.  J.  P.  Uih«rand  JohnF-DiOon,  for 

appellant. 

MeMTs.  Jamea  HaMnnaA,  J.H.McOow> 

am, A.  T.Britton,O.M.pBektadA.B.  Browne, 
for  q>peUee. 

Mr.  JueHee  TIM  delivared  the  oidnfcm  (tf 

the  court: 

The  plainttfit  and  the  defendant  woe  Inon^ 
pocBled  }xj  the  Territorial  L^fslature  <rf  Kan- 


Non— OCHigiMMp  qf  mwnltim  w<fft  ri(T,-T^r 
to  iurU'Uct  (fit  nf  coMirto orer  Uum.  see  nott-  to  Sit-tiai- 
sMi'       V.  Tintiiiiiri.  liXi  L".  Ek.XXVn..  B7, 

Lnrn]3  Krni<t*?i5  liy  r^murcHStO  H  Stnle  to  altl  tntoe 
OO'iiitnictiiin  of  B  iiartlunlar  milroaJ  lwx"'iii*  *ub- 

£ct  to  thf  fODtryl  nrifi  dlBvoaitiim  of  tliv  state  Log- 
lifitle  Ito'.k.  CUV.  R.  It.  Co.  V.  UawelUll 

M^..  IIP. 

p^ii'iiii.'  ICiiilmnil  r(inji>:iii}  an:  not  IliiIpI-i''  to  tKiTAXCd 
by  tba  Suite.  Union  I'm*-'.  IL  it  Co.v.  MuSiiftn^,  IsIul 
Itev.  Keo..flB. 
A  grant  of  land  to  a  railroad  cannot  be  sobse* 

Its  V.  8. 
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MB  i  and  the  questloo  in  controveray  relates  to 
land  which  they  respectively  claim  under  crants 
from  the  United  States.  The  plaiatlff'Borinnal 
name  was  the  LeaTenworth,  Pawnee  and  West- 
em  Railroad  Company,  and  it  is  thus  termed  in 
the  Act  of  Congress  of  1663  creating  the  Union 
Pacific  Railroad  Company.  After  the  Territory 
became  a  State,  that  name  was  changed  to  the 
Union  Padflc  Railroad  Company,  Eastern  Dl- 
LSiTision,  and  the  Corp<nation  was ao  called  In  sub- 
'lequent  legislation  of  Congress  until  some  time 
in  1869,  when  it  received  its  present  ded^nation. 

The  admission  of  Kansas  as  a  State  mto  the 
Union,  and  the  consequent  change  of  Its  form 
of  goveniment,  in  no  respect  affected  the  easen- 
tiaTcbaracter  of  the  Corporations  or  their  powers 
or  rights.  They  must  after  that  change  be  con- 
sidered as  Corporations  of  the  State,  asmodiso 
■8  if  they  had  derived  their  radstence  from  Its 
teglsIaUon.  As  its  Corporations  they  are  to  be 
treated,  so  far  as  may  oe  necessary  to  enforce 
contracts  or  rights  of  property  by  or  against 
them,  as  citizens  within  the  clause  of  the  Con- 
stitution declaring  the  extent  of  the  judicial 
power  of  the  United  States.  It  has  been  ex- 
pressly held  that  they  are  to  be  so  considered 
when  they  have  controversies  wiUi  dtizens  of 
other  States.  And  the  same  course  of  reasoning 
which  led  to  this  decision  must  also  lead  to  the 
oonclusion  that  In  all  cases  where  a  Federal 
Court  can  take  jurisdiction  of  controversies 
between  citizens,  whetlier  of  different  States  or 
of  the  same  State,  it  will  take  Jurisdiction  of  like 
controver^es  between  corporations,  and  treat 
them  as  citizens  of  the  State  under  whose  laws 
they  were  created  or  continue  to  exist 

The  Constitution  declares  that  the  judicial 
power  of  the  United  States  shall  extend  to  all 
cases  in  law  and  equity  arising  under  it,  the 
laws  of  the  United  States,  and  treaties  made 
under  their  authority.  The  Act  of  1875  Invests 
the  circuit  courts  witit  original  cognizance,  con- 
current with  the  courts  of  tba  several  States, 
"  of  all  suits  of  a  civil  nature  at  common  law  or 
in  equity  "  thus  arising,  where  the  matter  in  dis- 
pute exceeds,  exclusive  of  costs,  the  sum  or 
value  of  $500.  18  Stat  at  L..  470.  The  reasons 
for  grantiog  this  jurisdiction  and  for  investing 
it  in  the  circuit  courts  are  as  applicable  where 
the  controversies  are  between  citizens  united 
under  a  corporate  name,  as  where  they  arg 
between  dtizens  in  their  individual  capacity.  A 
private  rorporatlon  is,  in  fact,  but  an  associa- 
tion of  Individuals  united  foi;  a  lawful  purpose 
and  permitted  to  use  a  common  name  m  their 
business  and  to  have  a  change  of  members 


without  dissolution.  As  said  by  OM^  Juatie$ 
UarshaUin  ProvideneeBk.  v.  BiUinM:  "The[4ie] 
grant  of  incorporation  Is  to  bestow  the  charac- 
ter and  propotlea  of  twUvidttality  on  a  col- 
lective and  diancfnff  body  of  mea"  4  Pet, 

614,  sea. 

T^ie  controversy  In  this  case  arises  upon  laws 
of  the  United  States.  As  far  back  as  (k^uuM  v. 
Fa.,  decided  more  than  slx^  yean  ago,  it  wat 
said  that  a  case  may  be  consiaered  to  mse  under 
the  C(HUtltution  or  a  law  of  the  United  States 
whenever  its  correct  decision  depends  upon  the 
construction  <d  dther.  6  Wheat,  879.  The 
same  ttilng  Is  expressed  by  the  statement  that  a 
case  arises  under  the  Constitution  or  laws  of  the 
United  States  whenever  the  rights  set  up  by  a 
party  may  be  d^eated  by  one  oonstruction  or 
sustained  bf  the  ommsite  OHistructiOB.  OAom 
v.BanA.SWheat.m  Here  both  Oorpoiationi 
claim  title  to  the  same  land  tn  Kansas  under 
different  Acts  of  Congress,  and  the  decision  de- 
pends upon  the  construction  given  to  those 
Acts.  It  is,  therefore,  clear  that  Sie  court  below 
had  jurisdiction  of  the  subject  of  the  suit  and  of 
the  parties. 

The  plaintiff  claims  under  the  Act  of  Juiy, 
1863  [Ifl  Stat  at  L.,  489],  to  aid  the  construc- 
tion of  a  railroad  and  td^^ph  Une  from  the 
Missouri  River  to  the  Pacific  Ocean,  and  Acts 
amending  or  supplementing  It.  That  Act 
grwited  to  the  Company  formed  under  Its  pro- 
visions, for  eveiy  mile  of  the  road,  five  sections 
of  public  land  designated  by  odd  numbers  on 
each  aide  of  the  line  of  the  road  within  the 
limit  of  ten  miles,  which  were  not  sold,  re- 
served or  otherwise  disposed  of  by  the  United 
States,  and  to  which  a  preemption  or  homestead 
claim  had  not  attacbea  at  the  time  the  line  was 
definitely  fixed.  It  also  provided  that  when- 
ever the  Company  had  completed  forty  con- 
secutive miles  of  any  portion  of  the  road  and 
telegraph  Une,  and  supplied  all  necessary  equip- 
ments and  t^ipurtenances  of  a  first  class  road, 
the  President  of  the  United  States  should  ap- 
point three  commissioners  to  examine  the  same, 
and  if  they  reported  that  the  road  and  telo- 
^mph  line  had  been  constructed  and  equipped 
m  fut  respects  as  required,  patents  were  to  issue 
for  the  adjacent  lands.  An  examination  was 
to  be  bad,  as  each  successive  section  of  forty 
miles  was  completed  and,  upon  a  favorable  re- 
port of  the  commissioners,  other dmilar patent! 
were  to  issue.  WlUiIn  one  year  after  its  pas- 1**"] 
sage,  tlie  Company  was  required  to  file  in  the 
Department  of  the  Interior  its  assent  to  the  Act, 
and  within  two  years  afterwards  to  dedgnate 


Quentty  revoked.  Davlsv.Ora7,83U.  S.,  XXI.,M7. 

Laad  grants  are  strictly  construed  amlnst  the 
grantees.  Dubugue  tt  Fac.  B,  B.  Co.  v.XUoh&eltl. 
il  U.  8^  XVI.,  fiW :  Rtoe  v.  Ulnn.,  etc.,  B.  R.  Co..  M 
js.  8..  xvn..  i4T. 

iMlslatlve  grants  are  not  wanantles  and  rass 
onir  the  title  held  by  the  sraotor  at  the  Um&  Bloe 
T.  HlDD.,  eta,  B.  B.  Co.,  aiUHYk 

All  pabilo  grants  to  railroads  will  as  a  nils  be 
Bttlotly  ooni trued  Packer  v.  Sunbury,  etc.,  B.  B. 
Co,,  U  Fa.  8t.  2U. 

["BMtfiirther.u  til  land  grants  bj-tlis  United  States 
SI  Bla  oC  ratlrOBds  and  tbeir  oonstruetion;  i«|u) 

w  a  ^  Co.,  nlr.  S..  XXV..  4H;  v.  &  v.  Sorllag- 


V.  Harrlmao, 6&  U.  i^.,  XA(L„fi5i;  fiotaow  T.BnEM- 
maa,  8»  IT.  H..  XXn.,  ASO ;  H.  H.  Co.  v.  OgUrtrigbLflP 
U.  a.,  XXII..  tiffl;  WlUJacna  t.  filter,  U  D.  a.^XEt* 
Ml :  komesteiMl  Co.  V.  H.  B.  Oo„  84 1.  8.,  X^lZm^ 
B]Qux  Cjtjr,  etc.,  Rr.  Co.  v.  Oaoeola  Oouatv,  13  lows, 
aiBj  KAber  V.  Motoiitrblln,  40  (M^  US;  Cenk^lao. 
K.  B.  Go.  V.  YoUani] ,  4S  OaL,  438 :  wilta  V.  Bur..ctc_ 

Co..  S  DOL.  818. 

Ab  to  oODHtniotlon  of  state  giuti  In  aid  of  n& 
ro&da,  nee,  Houston,  etc,  K.  B,  0>.  y,  ICueolUei^W 
Tex.,3S:  People  Jl|.»akBt  it  Oo.^ Ot  IlL  B9: 
People  V.  Kotcbum, 7E QL,  2U : Davfs T. Orar, Bu. 

_I!m  Tola  wUob  govern  Id  the  tDte>]treutlon  of 
IHibliitlve  iRiHit«  apnir  to  Kraots  of  laudi  to  States 
toald  in  bunding  mllroada.  Wliatevflr  Is  aot^Tsn 
expresBlTor  bv  neoessary  ImpUoall'^n  la  witabald. 
B-U^T.  l/.^a*  0-fl.,  xj&lL,ttMi  B.  K.<lto.T. 
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the  general  route  of  its  road  as  near  as  might 
be,  and  to  file  a  map  of  the  same  in  thatdefurt- 
ment.  The  Secretary  of  the  Interior  was  then 
to  withdraw  the  lands  within  fifteen  miles  of 
the  designated  route,  from  preempUon,  private 
enttv  and  rale,  and  when  any  portion  <xt  the 
road  wu  finally  located  he  was  to  cause  the 
lands  granted  to  be  surreyed  and  set  oH  as  fast 
as  necessary  for  the  purposes  mentioned. 

On  the  2d  of  July,  1864,  an  amendatory  Act 
was  passed,  doubling  the  grant  and  extending 
the  Umits  within  which  tbe  lands  were  to  be 
withdrawn  to  twenty-flve  miles,  but  declaring 
that  neither  Act  should  defeat  or  impair  any 

{ireemption  homestrad,  swamp  land  or  other 
awful  claim,  nor  include  any  government  res- 
ervation or  mineral  lands  [18  Stat,  at  L.,  8561. 
It  contained  do  express  words  of  new  and  ad- 
ditional grant  but  provided  that  the  numbers  in 
the  Act  of  1802  should  be  stricken  out  and 
larger  numbers  inserted  in  lieu  thereof.  Thence- 
forth the  Act  of  1683  is  to  be  read  as  against 
the  United  States  and  all  parties  not  having  ac- 
quired in  the  meantime  paramount  rights,  as 
though  the  sutistituted  numbers  were  originally 
Inserted  therein.  Mo.  Kan.  <£  Tex.  S.  B.  Go. 
T.  Kan.  Pacifie R.  B. Ga.,97  U.  S.,  497  [XXIV., 
1097]  ;  U.8.V.  B.  B.  Co.,  98  Id.,  834  [XXV., 
1981.  The  title  to  the  iucreased  quantity  of 
land  must,  with  the  esceptioos  mentioned, 
therefore,  be  deemed  to  have  passed  to  the 
grantee  at  the  date  of  the  original  Act 

That  Act  contemplated  the  connection  of  Sev- 
ern) branch  roads  with  the  main  line,  one  of 
which  the  plaintiff  was  to  construct.  It  di- 
rected the  President  to  designate  the  initial  point 
of  that  line  in  Nebraska,  on  the  100th  mendian 
west  from  Greenwich,  at  which  the  eastern 
branches  were  to  unite,  and  anthorizod  the 
plaintiff  to  construct  a  railroad  and  telegraph 
Une  from  the  Missouri  River  at  the  mouth  of  tlie 
Kansas  River  at  the  south  side  thereof,  so  as  to 
connect  with  the  Pacific  road  of  Missouri  at 
that  point.  In  case  the  general  route  of  tlie 
main  line  was  located  so  as  to  require  a  de- 
r^^gjpailure  northerly  from  the  proposed  Kansas 
road  before  it  reached  that  meridian,  the  loca- 
tion of  that  road  was  to  conform  to  it.  The 
route  in  Kansas,  west  of  the  meridian  ui  Fort 
Riley,  to  the  initial  pc^t  mentioned,  was  to  be 
BUbject  to  the  approval  of  the  President  after 
«aual  survey. 

The  amendatory  Act  of  1864  enlarged  the 
grants  made  to  au  the  branches  of  t&  main 
road.  Aa  was  said  by  this  court,  in  U.  8.  v.  B, 
B.  Oo. :  "AU  the  reasons  which  led  to  the  en- 
largement of  the  original  grant  led  to  its  en- 
largement to  the  branches.  It  was  the  inten- 
tion of  Congress,  both  in  the  original  and  in  the 
amendatory  Act,  to  place  the  Union  Pacific 
Company  and  all  its  branch  companies  on  the 
same  footing  as  to  lands,  privileges  and  duties, 
to  the  extent  of  their  respective  roads,  except 
when  it  was  otherwise  spedally  stated.  Sudi 
has  been  the  uniform  construcnon  given  to  the 
Acts  by  all  departments  of  the  government. 
Patents  have  been  issued,  bonds  given,  mort- 
gages executed  and  l^slation  had  upon  this 
construction.  This  uniform  action  is  as  poten- 
tial, and  as  conclusive  of  the  soundness  of  the 
construction,  as  if  it  had  been  declared  by  iu- 
It  cannot  at  this  day  be  called 


dicial  decision, 
in  question.'* 
79ft 
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On  the  8d  of  July,  1866,  Congress  passed  aa 
Act  enabling  the  pudntiff  to  designate  the  gen- 
eral route  of  its  road  and  to  file  a  map  thereof, 
at  any  time  before  the  first  of  December,  1886, 
and  providing  that,  after  the  filing  (tf  the  map, 
the  lands  along  its  entire  Une,  so  far  as  » 
was  designated,  should  be  reserved  from  sale 
by  the  SMsretary  of  the  Interior.  It  also  pro- 
vided that  the  Company  should  connect  its  line 
of  road  and  telegraph  with  the  Union  Pacific 
Road  at  a  point  not  more  than  fifty  miles  west- 
erly from  the  meridian  <Mt  Denver,  In  CoImadD 
[14  Stat,  at  L..79]. 

It  is  conceded  that  the  plaintiff  In  due  time 
filed  fai  the  Beputment  d  the  Interim  its  ac- 
ceptance of  the  Acts  of  1863  and  1864,  am- 
menced  the  construction  of  its  road  under  than, 
completed  it  within  the  required  time,  and  com- 
plied with  the  terms  and  conditions  essential  to 
entitle  It  to  the  lands  granted;  that  on  the  10th 
of  January,  1866,  it  filed  with  the  Secretary  of 
the  Intenor  a  map  of  the  definite  location  ctf 
its  road,  showing  the  dates  of  the  actual  loca- 
tion of  Its  various  parts  In  compliance  with  hist*^^^ 
instructions;  tiiat  the  road  was  located  along 
and  contiguous  to  the  lands  in  controversy  be- 
fore February  4,  1865;  that  upon  that  location 
the  road  was  afterwards  duly  constructed;  that 
on  February  6. 1866,  the  location  was  approved 
by  the  Commissioner  of  the  General  I«iid-Of- 
fice;  that  by  Instructions  soon  afterwards  given 
the  odd  niunbered  sections!^  land  within  twenty 
miles  of  the  road  were  withdrawn  from  sale 
and  reserved  for  its  use;  that  the  railroad  along 
and  adjacent  to  the  lands  in  controversy  was 
completed  and  accepted  by  the  President  be- 
fore December  14, 1666,  and  by  his  order  the 
Secretary  of  the  Interior  was  directed  to  issue 
patents  to  the  plaintiff  ita  the  adjacent  lands 
under  the  grant;  that  the  lands  In  controversy 
in  this  case  are  odd  sections  witliia  twenty 
miles  of  the  line  of  the  railroad  as  thus  con- 
structed and  accepted,  and  were  public  lands 
July  1,  1863,  and  have  not  since  been  entered 
under  any  preemption  or  humestead  law  or 
otherwise  reserved  or  disposed  of  by  the  United 
States,  unless  they  are  embraced  in  a  grant  to 
the  State  (rf  Kansas  by  virtue  of  an  Act  of  Con- 
gress of  March  3, 186:)  [13  Stat,  at  L.,  773],  un- 
der which  the  defendant  claims.  If  not  thus 
embraced,  the  title  of  the  plaintiff  to  them  is 
dear. 

By  that  Act  Confess  graoted  lands  to  the 
State  of  Kansas  for  the  purpose  of  uding  in  the 
construction  of  vtmous  railroads,  one  of  which 
was  to  extend  ttom  the  City  of  Atchison  via 
Topeka,  the  Capital  of  that  State,  to  its  western 
line  In  the  direction  of  Fort  Union  and  Santa 
F6,  New  Mexico,  with  a  branch  down  the  Ne- 
osho Valley  to  a  point  where  the  Leavenworth 
and  Lawrence  road  entered  It.  The  lands  were 
the  alternate  sections  designated  by  odd  num- 
bers for  ten  sections  in  width  on  each  side  of  the 
proposed  road.  The  grant  was  accompanied 
with  a  proviso  that  in  case  it  should  appear 
when  the  lines  or  routes  of  the  road  ^ould  be 
deflnilclv  fixed  that  the  United  States  had  sold 
any  section  granted  or  any  part  thereof,  or  that 
the  right  of  preemption  or  homestead  settie- 
ment  bad  attached  to  it,  or  that  it  had  been  (»• 
served  by  the  United  States  for  any  purpose 
whatever,  then  it  sliould  be  the  duty  of  theSec- 
rcteiy  (tf  the  Interior  to  select  from  the  pnUio 
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luda  Dearest  to  the  tiers  of  aectlons  specified, 
"u  equal  amount  of  laud  In  alternate  sections 
or  puis  of  sections,  designated  by  odd  num- 
bers, not  previously  sold,  reserved  or  otbemise 
appropriated,  to  be  held  by  the  State  of  Kansas 
for  the  lilce  uses  and  purposes.  The  Legisla- 
ture of  the  State,  by  an  Act  passed  February  9. 
1664,  accepted  the  grant  from  the  United  States, 
and,  in  considerauon  that  the  Atchison,  Tope- 
ka  and  Santa  F6  Railroad  Company  would  con- 
•truct  the  road  mentioned,  directed  the  Gov- 
ernor of  the  State,  whenever  any  twenty  con- 
■ecutive  miles  were  completed,  to  convey  to  that 
Company  by  patent  the  lands  granted  by  Con- 
gress to  aid  In  ita  construction,  to  be  selected 
opposite  to  and  within  the  limit  of  ten  mllea  of 
the  road.  On  the  16th  of  the  same  month  the 
Oompany  accepted  the  proviaions  of  ttiia  Act 
and  filed  its  acceptance  with  the  Secretary  of 
State.  On  the  10th  of  March  following,  b^ore 
any  route  of  the  road  had  been  designated  by 
the  Company  or  any  map  of  it  filed,  the  Com- 
missioner of  the  General  Land-Offlce  made  an 
order  withdrawing  from  private  sale  or  loca- 
tion, and  from  preemption  or  homestead  entry,* 
all  the  public  lands  lying  wltbiii  ten  miles  of 
Unes  marked  by  him  on  a  diagtam  as  "  the  mob- 
aUe  lines  "  <tf  the  road  and  ita  branches.  This 
order  was  made  at  the  request  of  Senators  and 
Representatives  In  Congress  from  Kansas,  and 
waa  approved  by  the  Secretary  of  the  Interior. 
On  the  first  of  January,  1866,  the  Company  filed 
in  the  Department  of  the  Interior  a  map  or  pro- 
file of  its  road  from  Topcka  to  Emporia,  ad- 
jacent to  which  and  within  twentv  miles  there- 
to are  the  lands  in  controversy.  It  is  conceded 
that  afterwards  the  road  was  constructed  In  tnH 
compliance  with  the  Act  of  Congress  and  the 
Act  of  the  State  of  Kansas,  and  that  it  was  duly 
approved  and  accepted  by  the  proper  author- 
iaes.  When  its  line  was  definitely  fixed  it  ap- ' 
geared  that  of  the  lands  lying  within  the  lim- 
ra  of  ten  mites  thereof,  many  sections  and  parts 
of  Sections  had  been  sold  by  the  United  States, 
and  to  many  the  right  of  preemption  and  home- 
stead settlement  had  attached,  and  that  some 
bad  been  reserved  by  the  United  Slates  for 
other  purposes,  thus  greatly  diminishiDg  the 
quantity  which  would  otherwise  be  covered  by 
tne  grant.  To  make  up  the  deficiency,  the  Sec- 
retary  of  the  Interior  selected  the  lands  in  con- 
'  trovcrsf,  taking  them  from  alternate  sections 
desisted  by  odd  numbers,  nearest  the  tiers  of 
sections  within  the  ten  mile  limit  but  outside  of 
that  limit  and  within  twenty  miles  of  the  road. 
These  indemnity  lands  were  certified  to  the  State 
Inr  the  land  department,  against  the  objections 
<n  the  plaintilf,  and  the  proper  officers  of. the 
State,  in  May,  1873,  executed  a  patent  of  them 
to  tbe  Company, 

The  question,  therefore,  fordetennlnatkm  Is: 
blether  tbe  grant  to  Kansas,  by  the  Act  of  Con- 
ness  of  March  8, 1868,  covered  the  title  to  these 
Indemnity  lands.  We  are  clear  that  it  did  not. 
It  granted  only  alternate  sections,  designated  by 
odd  numbers,  within  the  limitof  ten  miles,  and 
from  them  certain  portions  were  to  be  excepted. 
For  what  was  thus  excepted,  other  laods  were 
to  be  selected  from  adjacent  lands,  if  any  then 
nmatned,  to  which  no  other  valid  claims  had 
orlfriiinted.  But  what  unappropriated  lands 
would  thus  be  found  and  selected  could  not  be 
known  Icforc  actual  selection.  A  right  to  se- 
lls r.  9, 


lect  them  within  certain  limits,  tn  case  of  de- 
ficiency within  the  ten  mile  limit,  was  alone 
conferred,  not  a  right  to  any  specific  land  or 
lands  capable  of  identification  by  any  principles 
of  law  or  rules  of  measurement.  Neither  local- 
ity nor  quantity  is  given,  from  which  such  lands 
could  be  ascertained.  If,  therefore,  when  such 
selection  was  to  be  made,  the  lands  from  which 
the  deficiency  ma  to  be  siqiplied  had  been  ap- 
propriated by  Congress  to  other  purposes,  the 
right  of  selection  became  a  barren  right;  for  un- 
tlTselection  was  made  the  title  remained  in  the 
government,  subject  to  its  disposal  at  its  pleas- 
ure. The  grant  to  the  Kansas  Pacific  Com- 
I»ny,  the  Act  of  1862,  carried  the  odd  sec- 
tions within  the  limit  of  ten  miles  from  its  road, 
and  by  the  Act  of  1864  such  sections  within  the 
limit  of  twenty  miles.  The  Act  of  1662  is  to 
be  construed,  as  already  said,  as  though  the 
larger  number  were  originally  inserted  in  It, 
and,  with  the  exceptions  atatedf,  it  must  be  held 
to  pass  the  title  to  tbe  grantee  as  against  the 
United  States,  and  against  all  persons  not  hav- 
ing acquired  that  tiUe  previous  to  the  amend- 
ment The  grant  to  Kansas,  as  stated,  con- 
ferred only  a  right  to  select  lands  beyond  ten 
miles  from  tbe  defendant's  road,  upon  certain 
contingencies.  It  gave  no  title  to  Indemni^ 
lands  in  advance  ox  their  selection. 

By  the  very  terms  of  tbe  grant  to  Kansas,  B»r^2n 
wo  have  seen,  thero  were  excepted  from  it  any 
sections  or  parts  thereof  which  the  United  Stat^ 
had  sold  or  reserved  for  any  purpose  or  to  which 
a  preemption  or  homestead  settlement  had  at- 
tached, before  the  line  of  the  road  or  its  branches 
had  been  definitely  fixed.  And  the  Secretary 
was  required  to  select,  for  like  purposes,  out- 
side of  the  limits  of  the  grant,  as  much  lands, 
says  the  Act,  "  as  shall  be  equal  to  such  lands 
as  the  United  States  have  sold,  reserved,  or  ot/ur- 
V)ue  appropriated,  or  to  which  the  rights  of  pre- 
emption or  homestead  settlements  have  attached 
as  aforesaid."  The  reservaticm  "  for  any  pur- 
pose "  is  thus  made  to  cover  not  merely  a  spe- 
cific reservation  in  terms  for  the  uses  ctf  the 
United  States,  but  any  approfniation  of  the 
lands  by  the  government. 

The  line  of  the  road  of  the  Atchison,  Topeka 
and  Santa  F6  Company  was  not  definitely  fixed 
until  1866.  Until  then  the  appropriation  of 
lands,  even  within  the  limitsof  the  grant,  much 
less  so  of  lands  without  them,  was  In  no  respect 
an  impairment  of  its  rights.  The  appropriation 
outside  of  those  limits  only  lessened  the  num- 
ber of  sections  from  which  the  Secretary  might 
under  certain  contingencies  have  tbe  right  to 
select  indemnity  lands;  it  had  no  other  effect 
The  order  of  withdrawal  of  lands  along  the 
"  probable  lines  "  of  the  defendant's  road,  made 
on  the  19th  of  Maroh.  1868,  by  the  Commis- 
sioner the  General  lAnd-Omce,  affected  no 
rights  which  without  It  would  have  been  ao> 
quirM  to  the  lands,  nor  in  any  respect  con- 
trolled the  subsequent  grant  And  besides,  it 
only  purported  to  apply  to  lands  within  the  ten 
mile  limit,  and  the  lands  in  controversy  lie  out- 
side of  it,  although  the  court  below,  overlook- 
ing the  stipulation  of  Uie  parties,  stated  tbe  fact 
to  be  otherwise;  an  error  which  probably  mia* 
led  it  to  its  conclusion. 

It  follows  from  the  views  expressed  that  tbe 
plabitifl.  the  Kansas  Pacific  Railw^CompaOT, 
under  the  Acts  of  Congreas  of  18«l  and  1801» 
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by  ft  compliance  with  all  their  proTisloiis  in  the 
constnictioii  of  its  road,  acquired  the  title  to 
the  lands  in  controTersy,  and  has  accordingly  a 
right  to  record  evidence  of  it  in  the  form  of  a 
patent 

[4291  ^  decree  of  the  eourt  hdow  must,  ther^ortt 
lemened  and  the  eate  remanded,  wit&ittSraeefims 
to  enter  a  decree  adjudging  tAaf  Me  fAZs  to  the 
landt  in  Mntrovereg  jxuaed  to  the  plaintiff  under 
the  Aete  of  Congress  of  1861  and  1864;  ond  that 
the  defendant  execute  to  the  ptainUffa  conveyance 
o^^rdaim  and  fotonst  herein;  and  it  i$  to  or 

Traaoopy.  Test ; 

James  H.  HcKenney,  Clerk,  Sup.  Oonrtt  u.  S. 

0Uea-IUir.B^13L 


HENRY  W.  O.  EDTE  bt  ai^,  Ptff^  in  Srr., 

9. 

WILUAU  H.  ROBEBTSON,;CoUectorof  the 
PoKT  OF  Net  Tobk. 


OUNARD    STEAMSHIP  COMPANY 
a*iniited),  Plffi.  in  Err,^ 
«. 

WILLIAM  H.  ROBERTSON.  Collector  of  the 
PoHT  OF  New  Yobk. 


SAME  0.  SAME. 
(See  8.  C  Reporter's  ed.,  B8(MXKI.) 

Ati  regulating  immigraUon — loJim  valid — duty 
levied  on  ^lip  owner,  valid—uniform  Uiic,  uhtU 
ie—et^oreemerU  of  treaty—pritate  rightt  sec- 
ured by  trea^f—pouer  ^  tfourti  tom^imree. 

*1.  The  Act  of  OonmsB  of  Aufnist  8,1882,  to  ref- 
late Iramlgrratlon,  whtoh  Imposes  udod  the  owners 
of  steam  or  sailing  vessels  who  shall  brln^  mssen- 

Sers  from  a  forelRQ  port  tiito  a  port  of  the  united 
tates,  a  duty  of  flCty  oents  for  evorr  such  passea- 
ffer  not  a  citizen  of  this  country.  Is  a  valid  exercise 
of  the  power  to  regulate  commerce  with  foi^gn 
Naltons. 

2.  Tboutrb  the  previous  cases  Id  this  court  on  that 
subject  related  to  state  statutoaonly,  they  held  those 
statutes  void  on  the  Kround  that  authority  to  enact 
tb(  m  was  vested  exciusl  vely  Id  Congress  by  the  Con- 
stliutlon,  and  necessarily,  decided  tbatwhea  Oon- 
gre&s  did  pass  such  a  statute,  whlob  it  has  dme  In  this 
oase,it  wouid  be  valid. 

8.  The  oontrlbutiOD  levied  on  tbesfalp  owner  by 
this  statute  Is'deelgned  to  mltinte  the  evils  Incident 
to  ImmlgratloD  from  abroad,  by  raising  a  fund  for 
that  purpose,  and  It  Is  not,  la  tne  sense  of  the  Con- 
Btituuon,  a  tax  subject  to  the  limitations  Imposed 
by  that  Instrument  on  the  general  taxing  power  of 
OoDgress. 

1.  A  tax  is  UDlform,  within  the  meaning  of  the 
oonstftutlonal  provlsIoD  on  that  subject,  when  It 
operates  with  the  same  effect  in  all  places  whore  the 
subject  of  It  Is  found,  and  Is  not  wanting  In  such 
uniformity  because  the  thing  taxed  Is  UM  equaUy 
distributed  In  all  parts  of  the  United  States. 

A.  A  treaty  is  primarily  a  compact  between  inde- 
pendent Nations,  and  depends  for  the  eaf orcement 
of  Its  pravMoDs  on  the  nonor  and  the  Interest  of 
the  govemmeats  whlcta  an  parties  to  tt.  If  these 

•aead  notes  by  nr.  JMto  Mnxn. 


fs  '.   -  iiifiiicticiD  beciimea  the  subjeet  of  Intesn^ 

tii'iML  r''>.'iutiiiLi.t<  in  imd  negotiation,  which  may  lead 
to  wbir  I'l  f'litureL  ^hi3IB,   with  this,  judicial  oourts 

hftvii  i](jitji:ijr  tf.  ijn, 

a.  itiLt  li  ir-'iny  i-dftj-  Al^o  confer  private  rlgfata  on 
oltiZ'cn»i'r;^ij|j)i_'t-t6  if  LbeoontractUigpownvwlikA 
ari^  I  if  rt  ninuri'^  tn     '.'DtVtttiod  Ins  court  <rf  lustioek 

ion  ( 


and  "-"hUli  liirnlfbesuruJeof  decision  In  sue  

The  Confitituuoti  of  tbe  United  States  makes  the 
treaty,  wb  tie  in  f  ores,  8  part  of  the  supreme  law  of 
the  laud  Lq  all  courts  tvhere  Buob  rights  are  to  be 

til  oil. 

I.  Ilut  in  this  raspect,  so  fiir  as  ttie  provisions  of  a 
treaty  oan  become  the  subject  of  Judldal  oogolanoe 
In  the  courts  of  the  country,  tbey  are  subject  to 
such  Acts  as  Congress  may  pan  for  their  oiforo^ 
ment,  modification  or  repwC 

[Nos.  778, 764. 765.] 
Arg^iad  Koe.  19,  to,  1S84,  Decided  Dec.  8, 1884. 
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IN  ERROR  to  the  Gircnlt  Court  of  the  United 
States  for  the  Eastran  Districtof  NewYoric. 

754,  755 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 
The  histoigr  and  facts  of  the  caae  appear  in 
the  opinion  ox  the  court. 

Mmrt.  ]niiUip  J.  Joadilmsen  and  Edp 
wards  Pierrcpontt  for  Edye  and  Volckens, 
plaintiffs  in  error; 
Congress  cannot  establish  eleemosynary  and 

golice  regulations  within  the  territorial  juris- 
ictton  oithe  several  States.  Tlie  alien  arriving 
in  the  Port  of  New  York,  arrives  in  a  port  m 
the  State  (rf  New  York,  Is  eo  iniianti  under  the 
motection  of  the  State  of  New  York,  as  far  as 
nis  person  and  property  are  concerned. 

Immigration  is  not  a  business.  It  Is  a  free 
and  voluntary  act  of  the  person  removing  from 
one  spot  to  another  and  depends  on  his  volition. 

This  court  has  expressly  affliTncd  the  exercise 
of  the  supreme  right  of  a  State  to  execute  snd. 
by  punishment  or  fine,  enforce  its  police  laws. 
Mayor  of  N.  T.  t.  MUn.  11  Pet..  137. 
The  state  legislation  of  New  York  covers  all 
that  legislation  can  accomplish  to  protect  the 
Immigrant.  These  provisions  cannot  be  con- 
sidered as  "  Regulations  of  Commerce,"  either 
foreign  or  Interstate. 

PwpU  V.  Co.  Gen.  2VanaaUantique,20  Bktchf., 
296;  A  a,  107U.  S.,  69(XXVIL,  388). 

liieir  enforcement,  as  appertaining  solely  to 
and  as  due  hy  the  State  ezcludvely, lias  never 
been  questioned. 

Assuming  that  this  Act  is  a  due  exercise  of 
the  power  to  regulate  commerce,  it  does  not  fol- 
low that  Congress  is  authorized  to  assess  for  this 
object  any  tax  or  duty,  except  as  limited  in  or 
expressed  by  the  Constitution. 

ZT.At.  J2.Aa>.,17  Wall..  332(84U.S.,XXI.. 
697):  OoUeetor  t.  Da^,  II  Wall,  136  (78  U.  S.. 
XX.,  126). 

The  tax  In  question  is  either  a  tax  on  the  pev> 
son  or  a  duty  on  a  commercial  object. 

As  head  money  or  capitation  tax  it  is  not  laid 
according  to  the  rule  prescribed.  It  is,  undoubt- 
edly, a  direct,  personal  tax. 

GhyLungv.  Freeman,  92 U.  8.,  275(XXin., 
660);  Peryplev.  Go.  Oen.  TranaaOantique,  107U. 
8.,60(XXVn.,884);  tJ.8.y.R.R.  Go.  {»»pra)i 
CrandaU  v.  Netada.  6  Wall.,  85  (78  U.  8., 
XVIII..  745);  Hendereon  r.  Mayor,  92  U.  8, 
239  (XXni.,643). 

The  prohibitory  languacre  of  the  Constitution 
is  as  follows:  "  No  capitation  or  other  direct  tax 
shall  be  laid,  unless  In  propordon  to  the  census." 

112  r.s 
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This  Act  of  Congress  to  levy  •  dutj  is  liable 
to  two  constitutioiuil  objecttona: 

1.  That  it  Is  not  uniform  throughout  the 
United  States. 

S.  That  it  gives  a  preference,  by  regulatloii 
of  commerce  or  revenue,  to  the  ports  of  one 
State  over  those  of  another. 

The  Act  is  in  TioIaUon  of  the  plaintiff's  rights 
as  secured  by  treaties,  which  engace  this  gov- 
omment  not  to  impose  any  greater  duty  on  the 
friendly  alien  than  on  the  dtizen  of  the  United 
States. 

It  is  held  by  the  court  below,  that  an  Act  of 
Congress  can  supersede  a  treaty  obligation,  and 
this  opinion  was  arrived  at  mainly  on  the  au- 
thority of  Tat/tor  v.  Morton,  2  Curt.  (C.  C. ),  454, 
and  the  Cherokee  Tobacco  Caae.  11  Wall,  618  {78 

u.  8.,xx.,  sg-n. 

In  the  case  of  Taylor  v.  Morton,  2  Black,  481 
<e7  U.  S.,  XVII..  277),  the  point  now  Involved 
was  not  decided  or  passed  upon,  because  no  ex- 
ception had  been  taken  bdow,  and  in  Curtit  y, 
Fiedler,  2  Black,  461  (67  U.  8..  XVU.,  878),  this 
court  declined  to  pass  upon  the  same  question, 
on  the  ground  of  the  insufficiency  of  the  protests. 

The  notion  that  a  treaty  is  repealed  construct- 
ively by  an  Act  of  CongresSj  is  of  itself  novel. 
The  State  Department  considers  the  treaty  in 
operation.  The  Act  of  Congress  does  not  pro- 
fess to  repeal  a  treaty  obligation.  The  Glierokee 
Tobacco  Cote  is  a  purely  Internal  case,  relating 
to  a  duty  on  a  product,  and  has  no  bearing  up- 
on the  right  of  a  person. 

CA(zn«tfOT- Kent,  1  Com.,  177,  says  in  refer- 
VQct  to  treaties:  "  It  is  a  principle  of  universal 
Juriqinidence  that  a  compact  cannot  be  re- 
flclnded  by  one  party  only,  if  the  other  par^ 
does  not  consent  to  rescind  it  and  does  not  act 
to  destroy  it." 

U.  8.  V,  Tlie  Pmgy,  1  Cranch,  108;  The  Chinese 
Jferehanit,  13  Fed.  Hep.,  6OT;  U.  &  v.  Doufftas, 
17  Fed.  Rep..  636. 

If  Congress  can  by  Implication  repeal  a  treaty, 
tlicn  where  is  the  "protection  of  the  treaties," 
which,  according  to  the  Ssnderaon  Oate,  can 
only  be  fully  carried  out  by  federal  legislation? 

Mr.  OeoFQ^DeForrestI«ord«fOTCunard 
Btcnmship  Co.,  plniotifF  in  error: 

The  extent  of  the  power  to  r^ulate  commerce 
has  i)CGD  much  discussed,  as  well  in  the  courts 
as  elsewhere. 

Certain  propositions  may  be  taken  as  settled 
in  re^rd  to  it  : 

1.  Commc^  includes  navigation  as  well  as 
trafnc  and  extends  to  the  transportation  of  pas- 
•cneers,  equally  with  merchanaise. 

Gibbon*  v.  Ogden,  9  Wheat.,  1;  The  Pasamger 
Caacf,1  How.,  283;  Ilenderton  v.  Mayor,  02  U. 
8.,  259  (XXIII.,  548). 

2.  The  power  to  regulate  commerce  includes 
the  power  to  detcnmne  tiie  conditions  upon 
which  it  is  to  be  carried  on,  to  oncouragc  or 
even  to  entirely  prohilnt  it;  including  of  course 
every  mode  of  regulating  it  which  lies  Inter- 
mediate between  tnose  extremes. 

8.  The  authorized'  rc^ilation  of  commerce 
mny  be  accomplished  indirectly  by  the  adjust- 
ment of  the  duties  from  which  a  national  reve- 
nue is  derived,  as  well  as  directly  by  positive 
enactments  enforced  bv  appropnate  pwialties. 

But  the  commerce  which  Congress  has  power 
to  regulate  must  be  either  with  foreign  Nations 
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or  among  Uie  several  States  or  with  the  Indian 
Tribes. 

Each  transaction  which  goes  to  make  up  this 
commerce  must  have  a  b^^inning  and  an  end. 

The  transactions  embraced  in  foreign  com- 
merce have  their  beginning  In  the  departure  of 
persons  or  property  from  a  foreign  country,  and 
end  only  when  those  persons  become  mingled 
with  the  mass  of  other  properly  of  the  State  to 
which  they  are  severally  brought. 

Broton  v.  Md.,  12  Wheat.,  441 ;  Ltwim  Caaa, 
6  How,,  674  ;  Panenger  Caut,  7  How.,  405  ;  U. 
8.  V.  Qould,  8  Am.  Law  Reg.  (O.  8.),  526 ;  U. 
8.  V.  Haun,  8  Am.  Law  Reg.  (0.  8.),  668. 

This  imposition,  which  is  called  in  the  Act  a 
"  duty,"  is  not  a  license  fee,  in  any  sense  which 
could  make  it  a  lawful  exercise  of  the  power  of 
regulation,  as  distinguished  from  the  power  of 
taxation. 

The  purpose  of  the  imposition  is,  not  to  reg* 
ulate  but  to  raise  money  for  government  ex- 
penditures. 

If  the  main  purpose  is  to  regulate  the  apedfled 

business,  it  is  a  license.  But  if  the  purpose  is  to 
raise  money  forparticularexpeDditures.itisatax. 

The  Act  is  called  An  Act  to  Regulate  Immi- 
gratioD,  but  the  title  cannot  make  it  so. 

People!  V.  Co.  Gen.  Traruattantierue,  107  U. 
8.,  69  (XXVa,  388). 

Commerce  is  in  no  lawful  sense  regulated, 
either  by  the  levying  of  the  duty  or  by  the  ex- 
penditure of  the  money. 

It  has  indeed  been  decided  that  such  taxes  im- 
posed by  the  States  do  interfere  with  the  ex- 
clusive power  given  to  Congress  to  regulate 
commerce. 

Paatenger  Cam/t  How.,  283  ;  Henderton 
Mayor  (fupra);  People  v.  Co.  Gen.  Trajuat- 
tantiqiic  (tupra). 

But  the  question  has  never  been  decided  or 
debated  in  this  court,  whether  Congress  can,  by 
virtue  of  its  acknowledged  power  to  regulate 
commerce,  practically  raise  money  for  a  tax  for 
any  purpose  not  included  within  the  limits  of 
the  taxing  power. 

This  Act  cannot  be  sustained  under  the  power 

To  levy  taxes,  etc.,  to  provide  for  the  •  •  • 
general  welfare  of  the  United  States,"  because 
m  its  scope  and  purpose  it  has  nothing  to  do 
with  the  general  welfare. 

The  tax  imposed  by  this  Act  Is  not  uniform 
throughout  the  United  States. 

Const,  art.  1,  sec.  8. 

All  direct  taxes  shall  be  uniform  in  their  in- 
trinsic character,  and  apply  uniformly. 

Cooley,  Const.  Lim.,  6th  ed.,  620. 

A  tax  does  not  cease  to  be  uniform,  merely 
because  it  is  levied  upon  a  particular  trade  or 
profession;  but  it  docs  when  discriminations  are 
made  between  individuals  or  classes  of  individ- 
uals engaged  in  such  trade  or  profession. 

Cooley,  Tax.,  188  ;  Jury  v.  Nou0te$, 

11  La.  Ann.,  789;  Knoielton  v.  Buprs.  of  Book 
Cb.,  9  Wis.,  410. 

If  it  be  held  that  this  Is  a  tax  upon  the  busi- 
ness of  bringing  alien  passengers  to  this  coun- 
try, a  discrimination  is  made  between  those  who 
carry  on  that  business  in  "  steam  or  sail  ves- 
sels, and  those  who  carry  on  the  tame  business 
in  railway  carriages,  or  boats  propelled  by  oars 
or  horse  power,  or  any  otlwr  motor  except  wind 
and  steam. 

m 


Digitized  by 


Google 


B80-600 


SUFKEHE  COUBT  OF  THB  UkITED  StATE& 
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Mr,  S.  F.  Phillips,  Sotieitffr'Qm.,  for  de- 
fendant in  error. 

Jfi*.  Juttiee  BUUer  dellTered  the  opinion  of 
the  court : 

These  cases  all  involTe  the  same  questions  of 
law  and  have  been  argved  before  this  court 
toarether. 

The  case  at  the  head  of  the  list  presents  all  the 
facts  in  the  form  of  an  agreed  statement  signed 
to  counsel  and  it,  thermre,  brings  the  ques- 
tions before  us  Terjr  fully.  The  other  two  were 
decided  hj  the  circuit  court  on  demurrer  to  the 
declaration. 

They  will  be  disposed  of  here  In  one  opinion, 
which  will  have  reference  to  the  case  as  made  by 
the  record  in  Edw  v.  BoberUon,  18  Fed.  Bcp., 
188. 

The  stUt  is  brought  to  recover  from  Robertson 
the  sum  of  money  received  by  him,  as  Collector 
of  the  Fort  of  New  York,  from  plefntiffs,  on 
account  of  their  Itmding  in  that  port  passengers 
from  foreicn  ports,  not  citizens  of  the  United 
States,  at  the  rate  of  fiftv  cents  for  each  of  such 
passengers,  under  the  Act  of  Congress  of  Au- 
gust 3,  IBeSrSS  Stat,  at  L.,  2141,  entitled  "  An 
Act  to  Regulate  Immigration. 
The  petition  of  plaintiffs  and  the  agreed  facts. 
rSSTI  ^^^^  ^  made  the  finding  of  tlie  court  to 
LOO* J  ^hjpjj  tiig  case  was  submitted  without  n  jury, 
are  the  some  with  regard  to  each  of  many  ar- 
rivals of  vessels  of  the  plaintiffs,  except  as  to  the 
name  of  the  vessel  and  the  number  and  age  of 
the  passengers.  The  statement  as  to  the  arrival 
first  namM,  which  is  here  given,  will  be  suffl- 
dent  for  them  all,  for  the  purposes  of  this 
opinion. 

The  following  are  admitted  to  be  the  facts  fn 
this  action : 

"  I.  That  the  plaintiffs  are  partners  in  trade  in 
the  City  of  New  York  under  the  firm  name  of 
Punch,  £dyc  &  Co.,  and  carrv  on  the  business 
of  transporting  passengers  ana  freight  upon  the 
Ugh  seas  between  Holland  and  the  United 
States  of  America  as  consignees  and  agents. 

That,  on  the  2d  day  of  October,  1682,  there 
arrived,  consigned  to  the  plaintiffs,  the  Dutch 
ship  Lecnlam,  owned  by  certain  citizens  or  bu1> 
jects  of  the  Kingdom  of  Holland,  and  belonging 
to  the  nationality  of  Holland,  at  the  Port  or 
New  York.  She  had  sailed  from  the  foreign 
Port  of  Rotterdam,  in  Holland,  bound  to  New 
York,  and  carried  three  hundred  and  eighty-two 
persons  not  ciUzens  of  the  United  States. 

That  among  said  three  hundred  and  eighty- 
two  persons,  twenty  were  severolly  under  the 
age  of  one  yearandfifty-nine  were  severally  be- 
tween the  ages  of  one  year  and  eight  years. 

That  upon  the  arrival  of  said  stcamsliip  Leer- 
dam  within  the  collection  district  of  New  York, 
the  master  thereof  gave,  in  pursuance  to  section 
9  (rf  the  Passenger  Act  of  1882,  and  delivered  to 
the  custom-house  ofHcer,  who  first  came  on 
board  the  vessel  and  made  demand  therefor,  a 
correct  list,  signed  by  the  master,  of  all  the  pas- 
sengers taken  on  board  of  said  Leerdam  at  said 
Rotterdam,  specifying  separately  the  names  of 
the  cabin  paB8engers,tDeir  age,  sex,  calling,  and 
the  countiy  of  wiiich  they  are  citizens,  and  also 
the  name,  age,  sex,  calling  and  native  counti-y 
of  each  immigrant  passenger  or  passengers 
other  than  cabin  passengers,  and  their  intended 
destination  or  location,  and  in  all  other  respects 
800 


complying  with  said  9th  section,  and  ft  dnpU- 
cate  of  the  aforesaid  list  of  passengers,  verified 
bv  the  oath  of  the  master,  was,  with  the  man- 
ifest of  the  cargo,  delivered  bjr  the  master  to  the 
defendant  as  (^Uector  cnt  Customs  of  the  Port  [sgg 
of  New  York  on  the  entry  of  said  vessel 

That  it  appears  from  the  said  list  of  passen- 
gers and  duplicate  that  the  said  three  hundred 
and  eighty-two  persons  were  each  and  every 
one  subjects  of  HoUuid  or  other  foreign  powets 
in  atreatT(tf  peaoe,aml^aiid  commeroewlth 
the  United  States. 

That  the  said  passenger  manifest  also  states 
the  total  number  of  passengers,  and  shows  that 
twenty  of  them  were  under  one  year  of  age,  and 
fifty-nine  between  the  ages  of  one  year  and 
eight  yeais. 

That  said  Collector,  before  allowing  complete 
entiy  of  said  vessel,  as  Collector,  decidea,  on 
the  13th  day  of  October,  1882,  that  the  philot- 
iffs  must  pav  a  duty  of  $191  for  said  passen- 
gers; being  nfty  cents  for  each  of  said  three 
hundred  and  eighty-two  passengers. 

That,  by  the  regulations  of  the  Treasury  De- 

Eartment  the  non-payment  of  sdd  $191  would 
ave  permitted  the  defendant  to  refuse  the  com- 
plete entry  of  the  vessel,  or  to  refuse  to  give  her 
a  clearance  from  the  Fort  tA  New  Tor  to  her 
home  port,  and  such  impodtion  would  hava 
created  an  apparent  Hen  on  said  vessel  for  said 
sum  of  $101. 

On  the  defendant  making  such  demand,  the 
plaintiffs  paid  the  s.ime  and  protested  against 
the  payment  thereof. 

Tliat  a  copy  of  the  protest  in  regard  to  said 
Leerdam  is  annexed  to  the  complaint,  marked 
No.  1,  and  is  a  correct  copy  of  the  protest. 

That  on  the  same  day  the  plaintiffs  duly  ap- 
pealed to  the  Secretary  of  Treasury  from  such 
decision  of  the  Collector,  and  that  tlie  paper 
marked  Appeal  No.  2.  annexed  to  the  com- 
plaint, is  a  copy  of  said  appcaL 

On  the  leth  October,  1882,  the  Secretaiy  of 
the  Treasury  sustained  the  action  of  Uie  de- 
fendant, and  this  action  is  brought  witblnninety 
days  after  the  rendering  of  such  dedslou. 

That  the  parent  set  forth  in  the  complaint 
herein  was  levied  and  collected  bv  defendant, 
and  ^e  same  was  paid  under  and  in  pursuance 
of  an  Act  of  Congress,  entitled  'An  Act  to 
Regulate  Emigration,'  Approved  August  8, 

On  the  facts  as  thus  agreed  and  as  ftnma  by  T581 
the  circuit  court,  a  Judgment  waa  rendered  u 
favor  of  defendant,  which  we  are  called  apon 

to  review. 

There  is  no  complaint  by  plaintiffs  that  tbe 
defendant  violated  this  Act  in  any  respea  but 
one,  namely:  thnt  it  did  not  authorize  blm  to 
demand  anything  for  the  twenty  children  un- 
der one  year  old,  and  for  the  nfty-nine  who 
were  between  the  ages  of  one  year  and  eight 
years. 

The  supposed  exception  of  this  class  of  paa- 
scncrcrs  does  not  arise  out  of  any  language 
found  in  this  Act  to  regulate  immigration,  nnr 
any  policy  on  which  it  is  founded,  but  it  is 
based  by  counsel  on  a  provision  of  an  Act  ap- 
proved one  day  earlier  than  thia,  entitled  "An 
Act  to  Rcgukte  the  Carriage  of  Passengera  bj 
Sea."  This  provision  limits  the  number  of  paa- 
sengers  wbidh  the  vessel  may  carry  by  the  num- 
ber of  cubic  feet  of  space  in  which  they  are  to 
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be  cnnicd,  and  it  dedares  that,  in  nuklD^  this 
calculntton,  children  of  the  ages  memioned 
ncod  not  bo  counted.  In  reference  to  the  space 
they  will  occupy  this  principle  is  reasonable. 
But,  as  regards  the  pui-pose  of  the  immigratiou 
Act  to  raise  a  fund  for  the  sick,  the  poor  and 
the  helpless  immigrant,  children  are  as  likely 
lo  require  its  aid  as  adults,  probably  more  so. 
They  are  ocrtwnly  within  the  deflniUon  of  the 
word  passenger,  when  otherwise  within  the  pur- 
view of  the  Act.  This  branch  of  the  case  re- 
quires no  further  consideration. 

The  other  errors  assigned,  however  numer- 
ous or  in  whatever  language  presented,  all  rest 
on  tlie  proposition  that  the  Act  of  Congi-ess  re- 

?|uiriDg  the  Cidlector  to  demand  and  receive 
rom  the  master,  owner  or  consignee  of  each 
vessel  arriving  from  a  foreign  port,  fifty  cents 
for  every  passenger  whom  he  brings  into  a  port 
of  the  United  States  who  is  not  a  citizen,  is 
without  warrant  in  the  Constitution  and  is  void. 

The  substance  of  the  Act  is  found  in  its  first 
section,  namely: 

"An  Act  to  Begulate  ImmifraUon. 
Ba  it  enacted  bp  the  Senate  aTutBouu^Bep- 
retentativet  <f  the  United  Statet  of  America  in 
Cmgrem  aetemiled.  That  there  shall  be  levied, 
[6901  collected  and  paid  aduty  of  fifty  cents  foreach 
and  every  passenger,  not  a  citizen  of  the  United 
States,  who  shall  come  by  steam  or  sail  vessel 
from  a  foreign  port  to  any  port  within  the 
United  States.  The  said  duty  shall  be  paid  to 
the  Collector  of  Customs  of  the  port  to  which 
such  passenger  shall  come,  or  if  there  be  no 
collector  at  such  port,  then  to  the  Collector  of 
Customs  nearest  mcreto,  bytbe  master,  owner, 
agent  or  consignee  of  every  such  vessel,  within 
twenty-four  hours  after  the  entry  thereof  into 
such  port.  The  money  thus  collected  shall  be 
paid  into  the  United  States  Treasury,  and  shall 
constitute  a  fund  to  be  called  the  InunigTant 
Fund  and  shall  be  used,  under  the  direction  of 
the  Secretary  of  the  Treasury,  to  defray  the 
expenses  of  regulatiug  immigration  under  this 
Act  and  for  the  care  of  immigrants  ariiving  in 
the  United  States,  for  the  relief  of  such  as  are 
in  distress  and  for  the  general  purposes  and  ex- 
penses of  carrying  this  Act  into  effect." 

The  Act  further  authorizes  the  Secretary  to 
use  the  aid  of  any  state  organization  or  ofacer 
for  carrying  ioto  effect  the  beneficent  objects  of 
this  law,  by  distributing  the  fund  in  accord- 
ance with  tne  purpose  for  which  it  was  raised, 
not  exceeding  In  any  port  the  sum  received 
from  it,  under  rules  and  regulations  to  be  pre- 
scribed by  him.  It  directs  that  such  officers 
shall  go  on  board  vessels  arriving  from  abroad, 
and  if,  on  examination,  they  shafi  find  any  con- 
vict, lunatic,  idiot  or  aqv  person  unable  to  take 
care  of  himself  or  herself,  without  becoming  a 

{>ubllc  charge,  they  shall  report  to  the  col- 
ector,  and  such  person  shall  not  be  pramitted 
to  land. 

It  is  also  enacted  that  convicts,  except  for 
political  offenses,  shall  be  returned  to  the  Na- 
tions to  which  they  belong.  And  the  Secre- 
tary Is  directed  to.  prepare  rules  for  the  protec- 
tion of  the  immigrant  who  needs  it,  and  for  the 
return  of  those  wlio  are  not  permitted  to  land. 

This  Act  of  Congress  is  similar  in  its  essen- 
tial features  to  many  statutes  enacted  by  States 
of  the  Union  for  the  protection  of  their  own 
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citizens,  and  for  the  good  of  the  immigrants 
who  land  at  sea-ports  within  thdr  borders. 

That  the  purpose  of  these  statutes  is  humane, 
is  highly  beneficial  to  the  poor  and  helpless  im- 
migrant and  is  essential  to  the  protection  of  the  [591] 
people  in  whose  midst  tliey  are  deposited  by  the 
steamships,  is  beyond  dispute.  That  the  pow- 
er to  pass  such  laws  should  exist  in  some  legis- 
lative body  in  this  countir  is  equally  clear. 
This  court  has  decided,  distinctly  and  frequent- 
ly and  always  after  a  full  hearing  from  able 
counsel,  that  it  does  not  belong  to  the  States. 
That  decision  did  not  rest  in  any  case  on  the 
ground  that  the  State  and  its  people  were  not 
deeply  interested  in  the  existence  and  enforqe- 
ment  of  such  laws  and  were  not  capable  of  en- 
forcing them  if  they  had  the  power  to  enact 
them;  but  on  the  ground  that  the  Constitution, 
in  the  division  of  powers  which  it  declares  be- 
tween the  States  and  the  General  Government, 
has  conferred  this  power  on  the  latter  to  the  ex- 
clusion of  the  former.  We  are  now  asked  tc 
decide  that  it  does  not  exist  in  Conf<7ess.  which 
is  to  hold  that  it  does  not  exist  at  all;  that  thie 
frameis  of  the  Constitution  have  so  worded  that 
remarkable  instrument  that  the  ships  of  all  Nsr 
tions,  including  our  own,  can,  without  restraint 
or  regulation,  deposit  here,  if  they  find  it  tc 
their  mterest  to  do  so,  the  cnUre  European  pop- 
ulation of  criminals,  paupers  and  diseased  per- 
sona, without  making  any  provision  to  preserve 
them  from  starvation  and  its  concomitant  suf- 
ferings, even  for  the  first  few  days  after  they 
have  left  the  vessel. 

This  court  is  not  only  asked  to  decide  this, 
but  it  is  asked  to  overrule  its  decision,  several 
times  matle  with  unanimity,  that  the  power  doei 
reside  in  Cougress,  is  conferred  upon  that  body 
by  the  express  language  of  the  Constitution, 
and  the  attention  of  Congress  called  to  the  duty 
which  arises  from  that  language  to  pass  the 
very  law  which  ts  here  in  question. 

That  these  statutes  are  regulations  of  com- 
merce, of  commerce  with  foreign  Nations,  it 
conceded  in  the  argument  in  this  case;  and  that 
they  constitute  a  regulation  of  that  class  which 
belongs  exclusively  to  Congress  is  held  in  all 
the  cases  In  this  court.  It  is  upon  these  propo- 
sitions that  the  court  has  decided  in  all  these 
cases  that  the  state  laws  are  void.  Let  us  ex- 
amine those  decisions  for  a  moment 

In  the  Pauenffer  Oaee*,  so-called,  the  report 
of  which  occupies  the  pages  of  7  Howard  from 
283  to  678,  mostiy  with  opinions  of  the  Judges, 
the  order  of  the  court  is,  that  "It  is  the  opinion  [S9S] 
of  the  court  that  the  Statute  of  New  York,  by 
which  the  Health  Commissioner  of  the  City  of 
New  York  is  declared  entitled  to  demand  and 
receive  from  the  master  of  every  vessel  from  a 
foreign  port  that  shall  arrive  in  the  port  of  that 
ct^,  the  sum  of  |1  for  each  steerage  passeng^ 
brought  in  such  vessel,  is  repugnant  to  the  Con- 
stitution and  laws  of  the  United  States  and, 
therefore,  void."  An  examination  of  the  opin- 
ions of  the  Judges,  shows  that  if  the  maloritr 
agreed  upon  any  one  reason  for  this  oroer  it 
was  becuise  the  law  was  a  regulation  of  com- 
merce, the  power  over  which,  that  Constitution 
had  placed  exclusively  in  Congress.  The  same 
examination  will  show  that  several  Judges  de- 
nied this,  because  they  held  that  this  power  be- 
longed to  the  class  which  the  Stales  might  ex- 
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«rdae  until  It  was  assnmed  hy  Congress.  It 
is  very  clear  that,  if  any  such  Act  of  Congress 
bad  existed  then  as  the  one  now  before  us,  the 
decision  of  the  court  would  have  been  nearer  to 
unanimity. 

In  the  case  of  Bmdertm  t.  Majfor,  93  U.  8., 
209  [XXIII.,  S48],  the  whole  subject  Is  re- 
viewed, and,  in  the  light  of  the  division  in  this 
court  in  the  Paaaenger  (hm,  it  Is  considered, 
on  principle,  as  if  for  the  first  time.  In  that 
caw,  after  the  Statute  of  New  York  had  been 
modified  in  such  a  manner  as  was  supposed  to 
remove  the  objections  held  good  against  It  in 
the  Pauenger  Catea,  the  question  of  its  consti- 
tutional validity  was  again  broudit  before  this 
court,  when  it  waa  bdd  void  tnr  Uie  unanimous 
judgment  of  all  Its  members.  And  this  was  up- 
on the  distinct  nround  that  it  yna  a  T^ulation 
of  commerce  SMcly  wltiiin  the  power  of  Con- 
gress. 

"  As  already  indicated,"  says  the  court,  "  the 

trovifdons  of  the  Constitution  of  the  United 
tates,  on  which  the  principal  reliance  is  placed, 
is  that  which  gives  to  Congress  the  right '  to 
n»nilate  commerce  vrith  for^gn  Nations.' " 

The  court  thw,  referriag  to  the  transporta- 
tion of  passengerB  from  European  ports  to  those 
of  the  United  States,  says:  "It  has  become  a 
part  of  our  commerce  with  foreign  Nations,  of 
vast  interest  to  this  country  as  well  as  to  the 
immigrants  who  come  amongst  us,  to  find  a 
[503]  welcome  and  a  home  within  our  borders."  "  Is 
the  regulation  of  this  great  system  a  regulation 
of  commerce?  Can  it  be  doubted  that  a  law 
which  prescribes  the  terms  on  which  vessels 
shall  engage  in  it,  is  a  law  regulating  this  branch 
of  commerce?  " 

The  court  adds:  "  We  are  of  opinion  that  this 
whole  subject  has  been  confided  to  Congress  by 
the  Constitution;  that  Congress  can  more  ap- 
propriately and  with  more  acceptance  exercise 
It  than  any  other  body  known  to  our  law,  state 
or  national;  Uiat,  by  providing  a  system  of  laws 
in  these  matters,  applicable  U>  all  ports  and  to 
all  vessels,  a  serious  question,  which  has  long 
Ixicn  matter  of  contest  and  complaint,  mav  tw 
effectually  and  satisfactorily  settled."  Ana  for 
this  reason  the  Statute  of  New  Twk  was  held 
void. 

In  the  case  of  the  Comn.  of  Immigration  t. 
JVorfA  German  Ltopd,  a  simOar  statute  of  Lou- 
isiana was  held  void  for  the  same  reason.  Ajid 
in  the  case  of  Chv  Lung  v.  Freeman,  decided  at 
thesamcTerm.  92  U.  8., 275  [XXIII., 550],  the 
Statute  of  California  on  the  same  subject  was 
also  held  void,  because,  in  the  language  of  the 
liead  note  to  the  report,  "  it  invades  the  right  of 
Congress  to  regulate  commerce  with  foreign 
Nations." 

la  the  case  of  Fsople  t.  Go.  Om,  TVymuo^h* 
titjru,  107  U.  S^  69  tXXVn.,  888],  where  the 
State  of  New  York,  liaving  again  modified  her 

statute,  it  was  again  held  void;  the  court  said: 
"It  baa  been  so  repeatedly  decided  by  this  court 
thiit  such  a  tax  u  a  regulation  of  commerce 
witb  foreign  Nations,  coimded  by  the  Constltu- 
tioQ  to  the  exclusive  control  of  Congress,"  re- 
ferring to  the  cases  just  cited,  "that  there  is 
little  to  say  beyond  afilrmine  the  judgment  of 
the  circuit  court,  which  was  oased  on  those  de- 
cisions." 

It  cannot  be  said  that  these  cases  do  not  gov- 
ern the  preeeot,  though  there  was  not  then 
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before  us  an^  Act  <^  Cimgresa  whose  validity 

was  in  question,  for  the  decisions  rest  upon  the 
ground  that  the  state  statutes  were  vend  only 
because  Congress  and  not  the  States  whs  author- 
ized by  the  Constitution  to  pass  them,  and  for 
the  reason  that  Congress  coiud  enact  such  laws, 
and  for  that  reason  alone,  were  the  Acts  of  the 
State  held  void.  It  was,  therefore,  of  tiw  es-  r.Q.. 
sence  of  the  dedsion  which  held  the  state  slat- 
utes  invalid,  that  a  similar  statute  1^  Congress 
would  be  valid. 

We  are  not  disposed  to  reconsider  those  cases, 
or  to  resort  to  other  reasons  for  holding  that 
they  were  well  decided.  Nor  do  we  fee!  that 
further  argument  in  support    them  is  needed. 

But  counsel  for  pluntiffs,  assuming  that 
Congress,  in  the  enactment  of  this  law,  is  exer- 
cising the  taxing  power  conferred  by  the  first 
clause  of  section  8  of  article  I.  of  the  Constitu- 
tion, and  can  derive  no  aid  in  support  of  its 
action  from  any  other  grant  of  power  in  that 
instrument,  argues  that  all  the  rcstraiote  and 
qualifications  found  therein  regard  to  any  form 
of  taxation  are  limitetionsupon  the  exercise  of 
the  power  in  this  case.  The  clause  is  in  the 
following  language: 

"  The  Congress  shall  have  power  to  lay  and 
collect  taxes,  duties,  imposts  and  excisos,  to 
pay  the  debts  and  provide  for  the  common  de- 
fense and  the  general  welfare  of  the  United 
States;  but  all  duties,  imposts  and  excises  shall 
be  uniform  throughout  the  United  States." 

In  this  view,  it  Is  objected  that  the  tax  ia  not 
levied  to  provide  for  the  common  defense  and 
general  welfare  of  the  United  States,  and  that 
It  is  not  uniform  throughout  the  United  States. 

The  uniformity  here  prescribed  has  reference 
to  the  various  localities  in  which  the  tax  is 
intended  to  operate.  "It  shall  be  uniform 
throughout  the  United  States."  Is  the  tax  on  to- 
bacco void,  because  in  many  of  the  States  no 
tobacco  is  raised  or  manufactured?  Is  the  tax 
on  distilled  spirite  void,  because  a  few  States 
pay  three  fourths  of  the  revenue  arising  from 
it? 

The  tax  la  uniform  when  it  operates  with  the 
same  force  and  effect  in  every  place  where  the 
subject  of  it  is  found.  The  tax  in  this  esse, 
whxh,  as  far  as  it  can  be  called  a  tax,  is  an  ex- 
dse  duty  on  the  busiDess  of  brinring  passengers 
from  foreign  countoies  into  fliis  oy  ocean  navt 
gation,  is  uniform  and  operates  precisely  alike  in 
every  pmrt  of  the  United  States  where  such  pas- 
sengers can  be  landed.  It  is  said  that  the  statute 
violates  the  rule  of  uniformity  and  the  provision 
of  the  Constitution,  that  "  no  preference  shall 
be  given  by  any  regulation  of  commerce  or 
revenue  to  the  ports  of  one  State  over  those  of 
another,"  because  it  does  not  apply  to  paaseu-  [6WJ 
gers  arriving  in  this  oountiy  ralhoad  or 
other  ioland  mode  of  conveyance.  But  the  law 
applies  to  all  portt  alike,  and  evidently  gives  no 
preference  to  one  over  another,  but  is  uniform 
in  ite  operation  in  all  ports  of  the  United  States, 
It  may  be  added  that  the  evil  to  be  remedied  by 
this  legislation  has  no  existence  on  our  inland 
borders,  and  immigraUon  tn  that  quarter  needed 
no  such  regulation.  Perfect  uniformity  and 
perfect  equality  of  taxation,  in  all  the  aspects 
La  which  the  human  mind  can  view  it.  Is  a  base- 
less dream,  as  this  court  has  said  more  than 
once.  Stale  Bailroad  Tax  Ckue$,  92  U.  S.,  619 
[XXHL,  678].   Here  there  Is  substantial  unl- 
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formity  wltbln  the  meaning  and  purpose  of  the 
CoD»titution. 

If  it  were  necessary  to  prove  that  the  Imposi- 
tion of  this  contribution  on  owners  of  shiiw  is 
made  for  the  geneml  welfare  of  the  United 
Slates,  it  would  not  be  diftlcult  to  show  that  it 
is  BO,  and  particularly  that  it  is  amon^  the 
means  which  Confess  may  deem  neccRsitrv  and 
proper  for  that  purpose,  'and  b^nd  this  we 
are  not  permitted  to  inquire. 

But  the  true  answer  to  all  these  objections  is, 
that  the  power  exercised  in  this  instance  is  not 
the  taxing  power.  The  burden  imposed  on  the 
ship  owner  by  this  statute  is  the  mere  incident 
of  the  regulation  of  commerce,  of  that  bmnch 
of  foreign  commerce  which  is  involved  in 
immigration.  The  title  of  the  Act.  "An  Act 
to  Regulate  Immigration,"  is  well  chosen.  It 
describes,  as  well  as  any  short  sentence  can  de- 
scribe it,  the  real  purpose  and  e£Fect  of  the  stal^ 
ute.  Its  provisions,  from  beginning  to  end,  re- 
late to  the  subject  of  immigration,  and  they  are 
aptly  designed  to  mitigate  the  evils  inherent  in 
the  business  of  bringing  foreigners  to  this 
country,  as  those  evils  affect  both  the  Immi- 
grant and  the  p>eople  nmonp  whom  he  is  sad- 
denly  brought  and  left  to  his  own  resources. 

It  is  true  not  much  is  said  about  protecting 
the  ship  owner.  But  he  is  the  man  who  reaps 
the  profit  from  the  transaction,  who  has  the 
means  to  protect  himself  and  knows  well  how 
to  do  it,  and  whose  obligations  In  the  premises 
need  the  aid  of  the  statute  for  their  enforce- 
ment. The  sura  demanded  of  him  is  not,  there- 
fore, strictly  speaking,  a  tax  or  duty  within  the 
OQ]  meaning  oi  the  Constitution.  The  money  thus 
raised,  though  paid  into  the  Treasury,  is  appro- 
priated in  advance  to  the  uses  of  the  statute,  and 
does  not  go  to  the  general  support  of  the  govern- 
ment. It  constitutes  a  fund  raised  from  those 
who  are  engaged  in  the  transportation  of  these 
passengers,  and  who  make  profit  out  of  it,  for 
the  temporary  care  of  the  passengers  whom  they 
bring  among  us  and  for  the  protection  of  the 
citizens  among  whom  they  are  landed. 

If  this  is  an  expedient  regulation  of  com- 
merce by  Congrass,  and  the  end  to  be  'attained 
is  one  falling  within  that  power,  the  Act  is  not 
void  because,  within  a  loose  and  more  extended 
sense  than  was  used  in  the  Constitution,  it  Is 
filled  a  tax.  In  the  case  of  Veatie  Bank  v. 
KrnTW,  8  Wnll..  549  [76  U.  8..  XIX., 488],  the 
enormous  tax  of  eight  per  cent  per  annum  on 
the  circulation  of  state  banks,  which  was  de- 
signed and  did  have  the  effect,  to  drive  all  su(^ 
circulation  out  of  existence,  was  upheld  be- 
cause it  wa-*  a  means  properly  adopted  by  Con- 
gresn  to  protect  the  currency  which  it  had 
crentcd,  namely:  the  legal  tender  notes  and  the 
notes  of  the  national  banks.  It  was  not  subject, 
therefore,  to  the  rules  which  would  invalidate 
an  ordinary  tax  pure  and  simple. 

So,  also.  In  the  cas^e  of  the  Packet  Oo.  v.  Keo- 
k7ik.  95  U.  S.,  80  [XXIV..  377].  the  City  of 
Keokuk  having  by  ordinance  imposed  a  wharf- 
ngc  fee  or  tax  for  the  use  of  a  wharf  owned  by 
the  city,  the  amount  of  which  was  regulated  by 
the  tonnage  of  the  vessel,  this  was  held  not  to  be 
a  tonna.ge  tax  within  the  meaninir  of  the  con- 
stitutional provision  that  "no8tatc  Btiall.  with- 
out the  consent  of  Congress,  lay  any  duty  of 
tonnage."  The  reason  of  tliia  is.  that,  though 
it  was  a  burden  or  tax,  in  some  eense,  and 
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measured  by  the  tonnage  of  the  vessel.  It  was 
but  a  chai%e  for  services  rendei'ed,  or  for  con- 
veniences furnished  by  the  city,  and  was  not  a 
tonnage  tax  within  the  meaning  of  the  Constl* 
tution.  This  principle  was  re-afilrmed  in  the 
case  of  the  Packet  Co.y.St.  Lovit,  100  U.  8., 
423JXXV..  688]. 

We  are  clearly  of  opinion  that,  in  the  exercise 
of  its  power  to  regulate  immigration  and  In  the 
very  act  of  exercising  that  power,  it  was  com- 
petent for  Congress  to  impose  this  contribution 
on  the  ship  owner  engaged  in  that  business. 

Another  ob^tion  to  the  validity  of  this  Act  [897 
of  Congress  is,  that  It  violates  provisions 'con- 
tained in  numerous  treaties  of  our  government 
with  friendly  Nations.  And  several  of  the  ar- 
ticles of  tlicse  treaties  are  annexed  to  the  care- 
ful brief  of  counsel.  We  are  not  satisfied  that 
this  Act  of  Congress  violates  any  of  these  tre»> 
ties,  on  any  just  construction  of  them.  Though 
laws  similar  to  this  have  long  been  enforced  by 
the  State  of  New  York  In  the  great  metropolis 
of  foreign  trade,  where  four  filths  of  these  pas- 
sengers have  been  landed,  no  complaint  has 
been  made  by  any  foreign  Nation  to  ours  of 
the  violation  of  treaty  obligations  by  the  en- 
forcement of  those  laws. 

But  we  do  not  place  the  defense  of  the  Act 
of  Congress  against  this  objection  upon  that 
suggestion. 

We  are  of  opinion  that,  so  far  as  the  provis- 
ions in  that  Act  may  be  found  to  be  in  conflict 
with  any  treaty  with  a  foreign  Nation  they 
must  prevfdl  in  ell  the  judicial  courts  of  Uib 
countrjr.  We  had  supposed  tibat  the  qtiestion 
here  raised  was  set  at  rest  in  this  court  by  the 
decision  in  the  ca,se  of  77ie  Vhcmkce  Tnhaceo, 
11  Wall.,  616  [78  U.  8.,  XX.,  227].  It  is  true, 
as  suggested  by  counsel,  that  three  Judges  of 
the  court  did  not  sit-in  the  case  and  two  others 
dissented.  But  six  Judges  took  part  in  the  de- 
cision, and  the  two  who  dissented  placed  that 
dissent  upon  the  ground  that  Congress  did  not 
intend  that  the  tax  on  tobacco  should  extend  to 
the  Cherokee  Tribe.  They  referred  to  the  ex- 
istence of  the  Treaty  which  would  be  violated 
if  the  statute  was  so  construed  as  persuasive 
against  such  a  construction,  but  they  nowhere 
intimated  that,  if  the  statute  was  correctly  con- 
strued by  the  court,  it  was  void  because  ft  eon* 
flicted  with  the  Treaty,  which  they  would  have 
done  if  they  had  held  that  view.  On  the  point 
now  in  controversy  it  was  therefore  the  opinion 
of  all  the  Judges  who  heard  the  case.  See,  U,  8. 
V.  MeBratnny,  104  U.  S..  621-3  [XXVI.,  869]. 

The  precise  question  Involved  here,  namely: 
a  supposed  conflict  between  an  Act  of  Congress 
imposing  a  customs  duty,  and  a  Treaty  with 
Russia  on  that  subject,  m  force  when  tlie  Act 
was  nissed,  f»me  before  tiie  Clrouit  Court  for 
the  District  of  Kossachusetts  in  1855.  It  re- 
ceived the  consideration  of  that  eminent  jurist, 
Mr.  Jvftiat  Curtis  of  this  court,  wlio  in  a  very  .--oi 
learned  opinion  exhausted  the  sources  of  argu-  t*****^ 
ment  on  the  subject,  holding  that  if  there  were 
such  conflict,  the  Act  of  Coiigrcsi  must  prevail 
in  a  judicial  fonim.  Taylor  v.  }forton,  2  Curt. 
(C.  C),  454.  And  Mr.  Jiisttee  Field,  in  a  very 
recent  case  In  the  Ninth  Circuit,  that  of  M 
Lunir  on  a  writ  of  hahea*  eorpris,  has  de- 
livered an  opinion  sustaining  the  same  doc- 
trine in  reference  to  a  statute  regulating  the  im- 
migration of  Chinamen  into  thU  country.  18 
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Fed.  Bep.,  38.  Id  the  Clinton  Bridae  Oatt 
Woolw.,  166,  the  wriler  of  this  o^ion  ex- 
pressed the  same  views  as  did  i/w^  Woodruff. 
OQ  full  cODsidcTation,  in  Ropet  t.  Clinch,  8 
Blatchf . ,  804,  and  Judne  Wallace,  Id  the  same 
circuit,  in  Bertram  t,  Bobertton,  16  Fed.  Rep., 
213. 

It  is  very  difflcolt  to  understand  how  any  dif- 
ferent do<^ne  can  be  sustained. 

A  treaty  is  primarily  a  compact  between  in- 
dependent Nations.  It  depends  for  the  enforce- 
ment of  its  provisions  on  the  interest  and  the 
honor  of  the  eovenijnents  which  are  parties  to 
it.  If  these  fail,  its  infraction  becomes  the  sub- 
ject of  international  negotiations  and  reclama- 
tions, so  far  as  the  injured  party  chooses  to 
seek  redress,  which  may  in  the  ena  be  enforced 
by  actual  war.  It  Is  obvious  that  with  all  this, 
the  judicial  courts  have  nothing  to  do  and  can 
give  no  redress.  But  a  treaty  may  also  contain 
provisions  which  confer  certain  rights  upon  the 
citizens  or  subjects  of  one  of  the  Nations  resid- 
ing in  the  tenftorial  limits  <tf  the  other,  which 
partake  of  the  nature  of  municipal  law,  and 
which  an  capable  of  enforcement  as  between 

Sivate  parties  in  the  courts  of  the  country.  An 
oatrauon  of  this  cbaracteris  found,  in  treaties 
which  regulate  the  mutual  rights  of  citizens 
and  subjects  of  the  contracting  Nations  in  re- 
gard to  rights  of  property  by  descent  or  inherit- 
ance, when  the  individuails  concerned  are  aliens. 
The  Ctmstitution  of  the  United  States  places 
such  provisionB  as  these  in  the  same  category 
as  otlier  laws  of  Congress  by  its  declaration  that 
"This  Constitution  and  the  laws  made  in  pur- 
suance thereof,  and  all  treaties  made  or  whidi 
shall  be  mnde  under  authority  of  the  United 
States,  shall  be  the  supreme  law  of  the  land." 
A  treaty,  then,  is  a  law  of  the  land  as  an  Act 
of  Congress  is,  whenever  Its  provisions  pre- 
scribe a  rule  by  which  the  rights  of  the  private 
rSfiBI  ^^^^  or  sabject  may  be  oTetennined.  And 
*-  when  such  rights  are  of  a  nature  to  be  enforced 
in  a  court  of  justice,  that  court  resorts  to  the 
treaty  for  a  rule  of  decision  for  the  case  before 
It,  as  it  would  to  a  statute. 

But  even  in  this  aspect  of  the  case,  there  is  noth- 
ing in  this  law  which  makes  it  irrepealable  or  un- 
changeable. TheConstitutiongivesitnosuperi- 
ority  over  an  Act  of  Congress  in  Uiis  respect, 
which  may  be  repealed  ormodifled  by  an  Actof 
a  later  date.  Nor  is  there  anything,  in  Its  essen- 
tial character  or  in  the  branches  of  the  govern- 
ment by  which  the  treaty  is  made,  whioi  gives 
it  this  superior  sanctity. 

A  treaty  is  made  by  the  President  and  the 
Senate.  Statutea  are  made  by  the  President,  the 
Senate  and  the  House  of  Bepresentatives.  The 
addition  of  the  latter  body  to  the  other  two  in 
mailing  a  law  certainly  docs  not  render  it  less 
entitled  to  respect  in  the  matter  of  its  repeal  or 
modification  than  a  treaty  made  bv  tbe  other 
two.  If  there  be  any  differeucc  in  this  regard,  it 
would  seem  to  be  in  favor  of  an  Act  in  which 
all  three  of  the  bodies  partic'pate.  And  such  is, 
In  fact,  the  case  in  a  declaration  of  war,  which 
must  be  made  by  Congress,  Mid  which,  when 
made,  usually  suspends  or  destroys  existing 
treaties  between  the  Nations  thus  at  war. 

In  short,  we  are  of  opinion  that,  so  far  as  a 
treaty  made  by  the  United  States  with  any 
fordgn  Nation  can  l)ecome  the  subject  of  judi- 
cial cognixancein  the  couna  of  this  count^,  it 
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its  enforcement,  modification  or  rroeaL 

Other  objections  are  made  to  tnis  statute. 
Some  of  these  relate,  not  to  the  power  of  C<ni- 
gress  to  pass  the  Act  but  to  the  expediency  or 
justice  ot  the  measure,  of  which  Congress,  and 
not  the  courts,  are  the  sole  judges ;  such  as  its 
unequal  operation  on  persons  not  paupers  or 
criminals,  and  its  effect  in  compelling  the  ulti- 
mate payment  of  the  sum  demanded  for  each 
passengerby  that  passenger  himself.  Also,  that 
the  money  IS  to  be  drawn  from  the  Treasury 
without  an  appropriation  by  Congress.  The  Act 
itself  makes  ue  appropriaUon,  and  even  If  this 
be  not  warranted  t)y  the  Constitution,  it  does 
not  make  void  the  demand  for  oontribution, 
which  may  yet  be  appropriated  t^Googreas,  If  [600] 
that  be  necessary,  by  another  statute. 

It  is  enough  to  say  that,  Congress  having  the 
power  to  pass  a  law  regulating  immigration  as  a 
part  of  the  commerce  of  this  country  with 
foreign  Nations.we  see  nothing  in  the  statute  far 
which  it  has  here  exercised  vaaX  power  forbia- 
den  by  any  other  part  of  the  Cmstitution. 
The  jui^ment  of  Ou  OtrmU  Oeurt  inaUUu 

True  copy.  Test: 

James  H.  HcKenney,  Oerk,  Sup.  Oourt«  U.  BL 
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CHABLES  A.  BICHABDSON. 
HENRY  J.  TRAVER 

(See  8.  CL,  Reporter's  ed..  423-133.) 

Con^deration  of  deei,  uihm  open  to  <nqaiTf-~ 
right  of  ntbroffotion—^ndotur^—Uen,  uAm 
preaerced. 

1.  Evldenoeof  aoonslderatlOQnotmentloiKdlna 
deed  may  be  fflven,  provided  It  Is  not  iDconslsteDt 
wftta  tbe  conmderatloo  expressed. 

i.  A  partr  la  not  entttled  to  hold  a  mortffsge  se- 
curity by  wa^  of  subrogntloD,  where  he  does  not  ask 
such  relief  In  his  bill,  but  puts  bis  claim  eatlrelr  oa 
other  grouDds  and  where  he  paid  the  debt  which 
tbe  mortgage  secured  because  he  was  upder  obliga- 
tion to  pay  It. 

8.  One  woo  Id  good  faith  pays  notes  seoured  by  a 
mortgage  with  hla  own  money,  to  protect  hlmMf 
under  hiBjuDloFBecurlty,  will  be  put  in  tbe  plaoe  of 
the  owner  of  the  notes  and,  upon  a  foreclosure.  Ids 
rights  will  be  ascertained  and  protected. 

4.  Where  property  buund  for  a  debt  Is  In  fact  used 
to  pay  It  with  the  consent  of  a  junior  incum- 
braaoer,no  lien  upon  other  property  for  the  security 
of  the  debt  can  be  kept  alive  for  the  benefit  ot  Uie  rfr 
leafllng  junior  Ineumbranoer,  without  tbe  oonaeot 
of  those  whose  Interests  lo  the  other  property  are 
tobeaflEeoted. 

[No.  esj 

8vbmitied  Nov.  14,  J884.   Decided  Dte.  8, 1884. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
Tlie  history  and  facts  of  the  case  fully  appear 
In  the  opinion  of  the  court. 
Mr.  Frederic  C.  Installs,  for  appellanL 
Mr.  A.  MoC<^«  for  appeOea. 

Mr.  Chief  JvttieeWait9  delivered  die  opin- 
ion of  the  court: 

The  facts,  as  shown  by  tbe  testimony  in  this 
case,  are  these:  on  or  about  the  16th  01  Decem- 
ber, 1870.  Henry  J.  Traver,  the  appellee,  and 
Michael  Traver,  his  brother,  bought  of  John 
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[4C4]  Dickion  a  tract  of  land  In  the  CitTof  Chlcuo, 
ooDtaining  about  sixteen  acres.  They  pafa  to 
DfcksoD  at  the  time  a  small  part  of  the  purchase 
mone^  in  cash,  and  for  the  balance  gave  their 
four  joint  notes,  each  for  the  sum  of  |S,8^.67i, 
payable  respectively  in  two,  three,  four  and  five 
years  from  date, with  intenst  semi-annually  at 
tiie  rate  of  eight  per  cent  per  annum.  The  notes 
were  securedby  a  deed  of  trust  of  tbe  pn^ei^ 
to  EnosAyres,  trustee.  After  the  purduue  they 
laid  the  property  off  into  blocks  and  lots,  mak- 
ing three  blocks,  numbered  one,two  and  three 
respectively,  and  subdividing  each  block  into 
lots.  Previous  to  September,  1872,  Michael 
Traver,  who  lived  in  Cliicago  and  had  the  im- 
mediate charge  of  the  property,  sold  some  of  the 
lots,  partly  for  cash  and  rartly  on  oedit  On 
the  Sth  of  Bnitember,  an  onl  agreement 
was  entered  uto  betweoi  the  two  Travers  by 
which  Michael  was  to  take  all  the  cash  and  notes 
that  had  been  received  from  ssles,  and  all  tbe 
unsold  ports  of  block  two,  and  all  but  eight  lots 
of  those  unsold  in  block  three,  pay  the  debt  to 
Dickson,  and  give  Henry  all  of  block  ooe  and 
eight  lots  in  block  throe,  clear  of  the  Incum- 
brance of  the  trust-deed  to  Ayxea.  In  part  ex- 
ecution of  this  agreement,  Michael  at  the  time, 
CMiTeyed  to  Henry  his  interest  in  block  one  and 
In  the  eight  lots  in  block  three.  Henry  did 
not  convey  to  Michael  until  December  20, 1872. 
On  that  day.for  the  consideration  of  $100,  as  ex- 
pressed in  tlie  decd,heremised,released  .sold,con- 
veyed  aud  quitclaimed  to  Michael,  in  fceslmple, 
all  his  "right,  title,  interest,  elatm  and  demand," 
io  the  unsold  lotsln  block  two  and  In  block  three, 
except  the  eight  which  had  been  conveyed  to  him 
by  Michael,  and,  at  the  same  time,  transferred 
to  Michael  all  h^  interest  in  the  moneys  and  se- 
curities which  Iiad  been  received  for  the  lots 
sold.  In  his  deed  making  the  conveyance  he 
covenanted  that  he  had  "Not  made,  done,  com- 
mitted, executed  or  suffered  any  act  or  acts, 
thing  or  things,  whatsoever,  whereby,  or  by 
means  whereof  Uie  above  mentlmed  premises  or 
any  Mrt  or  parcel  thereof,  sow  are  or  at  any 
time  oereafter  may  he,  impeached,  charg^  or 
hicumbered  in  any  way  or  manner  whatever." 

Michael,  finding  himself  unable  to  pay  the 
note  to  Dickson  which  fell  due  In  December, 

[4SS]  interest  on  the  other  notes,  entered 

Into  an  oral  agreement  with  James  C.  Hyde  by 
which  Hyde  was  to  take  the  property  off  hfa 
hands  as  he  took  It  from  Henry,  and  pay  the 
debt  to  Dickson  and  relieve  the  premises  con- 
veyed to  Henry  from  the  lien  of  the  trust-deed 
to  Ayres.  Under  this  agreement  Slichael  con- 
veyed the  part  of  the  property  to  which  he  held 
the  title  to  Hyde  by  deed,  with  full  covenants 
of  warraoty  expressing  a  consideration  of 
f 16,000,  and  transferred  to  him  all  debts  due  for 
lots  sold.  This  deed  was  dated  December  38, 
1878,  but  the  transaction  was  not  finally  ended 
until  some  days  after  that  date.  Hyde  at  the 
same  time  assumed  orally  the  payment  of  the 
Dickson  debt,  that  being  uie  only  consideration 
for  the  transfer.  At  the  time  of  this  transfer 
Hyde  borrowed  from  Hlchardson,  the  appel- 
lant, through  Hammond  &  Bogue,  his  agents 
in  Chicago,  $10,000,  for  which  he  executed  two 
notes,  payable  three  years  from  date,  one  for 
$6,000  and  the  other  for  $4,000,  and  secured 
them  by  two  deeds  of  trust  to  Hammond  as 
trustee,  each  upon  dliferent  parti  of  block  two. 
112  V.  S. 


Together,  these  deeds  covered  the  whole  of  the 
block.  Hammond  &  Bogue  were  only  authra- 
ized  to  make  loans  for  Richardson  on  unincum- 
bered property.  They  knew  at  the  time  they 
paid  the  money  over  to  Hyde  that  block  two 
was  iucumbered  by  the  deed  of  trust  to  Ayres, 
but  Hyde  promiseo  to  pay  the  past  due  note  and 
the  past  due  interest  to  Dickson  out  of  the 
moueiy  he  bwrowed,  and  obtain  a  release  from 
Ayres  of  that  block.  Hyde  did  pay  the  note 
and  the  Interest  past  due  and  also  the  note  falling 
duein  December,  1878,  but  instead  of  gcttintfa 
release  from  Ayres  of  block  two,  he,without  the 
knowledge  of  Hammond  &  Bogue,  took  one  of 
block  three,  thus  leaving  block  two  still  under 
Uke  incumbrance  of  a  lien  prior  to  that  for  the 
benefit  of  Richardson,  to  the  extent  of  the  two 
notes  to  IMcksomfallii^dne  fcntr  and  five  years 
Aomdate. 

When  the  note  maturing  In  December,  1874, 
fell  due,  Hyde  was  unable  to  meet  It,  but  in 
January,  Iv^S,  he  sold  nineteen  lots  in  block 
two,  for  which  he  received  $6,000  in  cash. 
With  this  and  other  moneys  advanced  by  Ham- 
mond and  Bogue,  Bogue  weat  to  the  bankers  to 
whom  both  the  remaining  Dickson  notes  bad 
been  sent  for  collection,  and  paid  the  money  tot 
them  and  took  them  away  uncanceled,  they  C4S6] 
having  been  previously  indorsed  In  blank  1^ 
Dickson,  that  falling  due  in  1875  being  "with- 
out recourse."  One  payment  of  $6,000  was 
made  on  the  lHQx  of  January,  and  the  other, 
being  $6,641.87,  on  the  29th.  On  the  day  the 
last  payment  was  made  and  after  the  notes  had 
been  taken  up,  Bogue  went  to  Ayree  with  them 
and  requested  him  to  release  blo^  two  from  the 
lien  of  the  trust  deed  to  him.  He  stated  to  Ayres 
that  he  was  the  owner  of  the  notes,  and  there- 
upon Ayres  executed  a  rclcise  of  block  two, 
wnich  Bogue  signed  and  acknowledged  with 
him.  In  uiis  rcieiise  Bogvie  is  described  as  the 
"  legal  holder  of  the  unpaid  notes."  After  this 
Byw  paid  Hammond  dsBogne  the  money  they 
had  advanced  to  take  up  the  notes  from  the 
bank.  Hammond,  also,  at  difTerent  times,  re- 
leased a  part  of  the  lots  In  block  two  from  the 
lien  of  the  deed  of  trust  to  him  for  the  security 
of  Richsrdson.  The  nineteen  lots  which  had 
been  sold,  and  from  the  proceeds  of  which  the 
$6,000  came  that  was  paid  to  the  bonk  upon  the 
notes  on  the  16th  of  January,  were  released 
when  tiiat  sale  was  made.  The  other  releasee 
wen  executed  when  the  advances  of  Hammond 
A  Bogue  were  repaid  by  Hyde- 
Henry  J.  Tmver  first  benrd  of  the  release  of 
the  Hen  on  block  two  under  the  trust  In  favor  of 
Dickson  a  short  time  before  the  Sth  of  April, 
1875,  and  at  that  date  he  brought  suit  in  the 
Circuit  Court  of  Cook  County  against  Michael 
Traver,  Hyde,  Bogue,  Ayres,  Hammond,  and 
others  who  had  berame  interested  in  tite  prop- 
erty, not,  however,  including  Richardson,  to 
obtain  a  release  of  block  one  from  the  lien  under 
the  Ayres  trust-deed,  on  the  ground  that  ttie 
Dickson  notes  had  been  paid.  In  this  suit  he  ob- 
tained a  preliminary  Injunction  restraining 
Hyde,  Bogue  and  Ayres  from  enforcing  the 
trust-deed  or  selling  or  dispo^g  of  the  two 
Dicksonnotes.  OntneSOthof  June.  1876, while 
this  suit  was  pending,  Hammond  &  Bogue  sent 
Richardson,  in  Boston,  where  he  resided,  a 
draft  for  $400  "  in  paymt  of  coupoo  of  James 
O.  Hyde  due  88th  Intt.  to  Ist  prog.'*  In  dieir 
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letter  to  Blchardson  inclosing  the  remittance, 
Hammond  &  Bogue  made  no  mention  of  any 
change  in  the  form  of  his  securities,  or  of  the 

- .  „-  suit  which  had  been  begun  by  Henry  J.  Traver. 

l«X7j  Qa  the  7th  of  October,  1875,  Hyde  and  Ham- 
mond Sa  Bogup  answered  the  bill  of  Traver,  and 
on  the  8th  Ayres  filed  his  answer.  In  the  answer 
of  Hammond  &  Bogue  they  state  that  "  On  or 
about  the  time  when  the  first  of  said  two  Dick- 
son notes  became  due,  the  said  Hyde  requested 
these  defeudants  to  allow  hira  to  pav  up  said 
notes  for  |6,000  and  $4,000  then  bel'd  by  said 
Richardson,  and  to  purchase  the  said  two  Dick- 
aoa  notes.  And  these  defendants,  acting  as  the 
u;ents  of  snld  Richaidson,  at  the  requeslof  aoid 
Hyde,  agreed  to  and  did  receive  payment  of  said 
$6,000  and  $4,000  notes,  secured  by  the  deeds  of 
trust  to  this  defendant,  Hammond,  on  snld  block 
two,  and  this  defendant  Hammond  released  the 
greater  portion  of  said  block  two  from  tlie  lien 
of  said  trust-deeds,  made  to  this  defendant  Ham- 
mood  as  trustee,  tliere  being  about  ten  lota  yet 
remaining  not  formally  released;  but  this  de- 
fendant Hammond  was  and  is  ready  to  release 
the  same  at  any  time  at  request  of  said  Hyde, 
unless  enjoined  by  the  court.  And  the  said 
Hyde,  having  paid  up  the  interest  on  said  two 
Dickson  notes  and  a  sufficient  amount  of  the 
principal  to  reduce  the  same  to  the  sum  of 
$1 0,000,  these  defendants  agreed  to  and  did  take 
said  notes  by  purchase,  actmg  for  and  in  behalf 
of  said  Richardson,  and  Uie  said  Richardson  is 
now  the  legal  and  equitable  owner  of  the  same 
for  full  value.  And  these  defendants,  as  such 
agents,  consented  to  extend  the  time  of  pay- 
ment of  said  Dickson  notes  first  becominc  due 
for  the  period  of  one  year.  And  these  defend- 
ants, also  at  the  request  of  said  Hyde,  consented 
to  the  release  of  stud  blodc  two  from  the  lien  of 
said  trust-deed  to  said  Ayres  as  trustee,  and  this 
defendant,  Bogue,  signed  said  release,  joining 
with  said  trustee;  but  these  defendants  at  that 
time  supposed  and  believed  that  said  Hyde  was 
the  owner  of  both  block  one  and  block  two,  and 
knew  nothintc  of  the  said  agreement  between 
said  complainant  (Henry  Traver)  and  said 
Michael  Traver,  and  between  said  Michael 
Traver  and  said  Hyde.  And  these  defendants, 
for  and  in  behalf  (n  said  Richardson,  esteoded 
the  time  of  payment  of  said  Dickson  note,  first 
payable  for  the  term  of  one  year ;  and  the  said 
Dickson  notcfl  arc  now  in  the  hands  and  posses- 

r4C81  these  defendants  as  theagentsof  thesnid 

i*sej  j{{chnrdson.  who  Is  the  legal  and  eauitable 
owner  of  the  some,  and  who  paid  full  value 
therefor." 

The  answer  of  Hyde  was  in  substance  the 
same. 

On  the  8th  of  December  following,' Ham- 
mond &  Bogue  wrote  Richardson  as  follows : 

' '  With  rcgnrd  to  the  Traver  loan,  wc  have  to 
say,  from  present  appcaraDces  we  do  not  think 
there  is  a  prospect  of  any  payment  being  made 
at  present.  But  we  are  of  opinion  it  willbe  for 
your  Interest  to  institute  prompt  proceedings  to 
iorcctose,if  nothing  ispaid.  The  security  on  this 
loan  WHS  modilicd  by  us  from  the  form  as  orig- 
inally taken,  as  follows :  at  the  time  of  nego- 
tiating for  tlie  loan  there  was  existing  a  prior 
purchnsc  money  security  of  the  same  cbaractor 
as  that  taken  by  us.  Our  first  arrangement,  nt 
the  time  of  the  negotiation  of  the  loan,  was  to 
have  this  orighuu  incumbrance  released,  in 
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order  that  your  loan  should  be  a  first  Wen. 
Instead  of  release  we  had  the  original  se- 
curity (being  the  purchase  money  paper  secured 
by  deed  of  trust)  transferred  to  us,  for  your  ac- 
count, in  substitution  of  the  security  first  taken, 
and  which  we  hold  for  your  security  as  a  first 
and  prior  Hen,  and  we  think  it  advisable,  in  case 
no  payment  Is  made  this  month  when  the  pay- 
ment u  due  (December  19),  that  proceedings  for 
foreclosure  in  the  United  States  Court  be  com- 
menced immediately.  We  are  legally  advised 
and  believe  that  this  course  will  result  In  pro- 
curing an  early  settlement,  but  if  not,  it  wiU  be 
a  speedy  proceeding,  which  a  final  resuU 
may  be  reached  muui  sooner  than  la  Uie  case  in 
the  other  courts.  We  would  Hke  you  to  advise 
and  direct  us  In  regard  to  immeaiate  proceed- 
ings to  foreclose  as  we  may  deem  necessaiy  for 
our  interest.  An  early  reply  is  important  Send 
all  papers  of  both  loons." 

Richardson  at  once  sent  forward  the  two 
notes  and  deeds  of  trust,  and  their  receipt  was 
acknowledged  by  Hammond  &  Bogue,  under 
date  of  the  18th  of  December. 

On  the  38th  of  December  suit  was  begun  bj 
Hichanlson  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois, 
against  the  Travers,  Ayres,  Hammond  and 
certain  purchasers  of  the  property,  to  enforce 
the  Hen  of  the  Ayres  deed  of  trust  on  block  one  [4S9] 
for  the  security  of  the  two  Dickson  notes.  In 
the  bill,  Richardson  stated  that '  'on  or  about  the 
ISth  of  January,  1876,"  he  bad,  "for  a  good  and 
valuable  consideration,  purchased  from  the  said 
John  Dickson  the  two  notes  aforestud."  There- 
upon, Henry  J.  Traverfiled  a  supplemental  bill 
In  his  suit  In  the  state  court,  under  which  be 
brought  in  Richardson  as  a  party.  Richardson 
app^red  and,  on  his  petition  me  case  was  re- 
moved to  the  Circuit  Court  of  Uie  United  States 
for  the  Northern  District  of  Illinois.  When  It 
got  there  it  was  consolidated  with  the  suit  wliich 
had  been  begun  by  Richardson.  The  circuit 
court,  on  final  hearing,  dismissed  the  bill  of 
Richardson  and  rendered  a  decree  in  favor  of 
Traver,  canceling  the  lien  of  the  deed  of  trust 
to  Ayres  on  block  one.  From  that  decree 
Richardson  has  «>peale<l 

After  a  careful  consideration  of  the  erideace 
we  are  satisfied  with  the  decree  below.  To  our 
minds  It  Is  clear  that  the  Dickson  notes  have 
been  paid  by  Hyde,  not  bought  by  lUchardson. 
Richardson  never  heard  of  the  transaction  in 
reference  to  the  Dickson  notes  tmtil  nearly  a 
a  year  after  it  occurred.  He  held,  all  the  time, 
his  original  notes  and  the  deeds  of  trust  vhieh 
were  given  for  their  security.  Long  after  tbe 
time  when  It  is  claimed  the  notes  were  paid, 
Hyde,  through  Hammond  ft  Bogue,  remitted 
him  the  interest  when  It  fell  due  according  to 
the  terms  of  t^e  notes  he  had  In  his  own  hands, 
and  did  not  Intimate  In  any  way  that  those 
notes  had  been  paid  and  others  substituted  for 
tlwm.  Tbe  books  of  HammoDd  St  Bogue  cmi- 
tain  nothing  to  connect  Richardson  with  tba 
taking  up  of  the  Dickson  notes.  The  $6,000 
which  Hyde  handed  to  Bogue,  and  which  be 
used  in  tasing  up  the  notes  on  the  15th  of  Jan- 
uary, was  neither  entered  to  the  credit  of  Hyde 
nor  Richardson.  In  fact,  it  nowhere  appears 
in  any  account  on  the  books.  The  $5,641.87 
which  Hammond  &  Bogue  did  advance  was 
changed  directly  to  Hyde,  and  his  payments  oa 

112  r.  ^ 


Digitized  by 


Google 


1884. 


RiCHABDBOH  T.  TbATBB. 


that  acconnt  were  passed  to  bis  r.KJit,  la 
the  coQTersations  with  Bogue  which  have  been 
teatifled  to,  be  did  not  tntimate  that  Rlchard- 
■on  was  the  owner  of  the  notes.  It  is  no  doubt 
tme  the  parties  sapposed  that  by  keeping  the 
notes  uncanceled  tbey  might  be  so  used  as  to 

[4301  make  the  lien  under  the  Ayres  trust  on  block 
one  available  as  additional  security  for  the  ulti- 
mate payment  of  the  Richardson  notes,  but  as 
Hyde,  not  Richard8on,midthe  bank  for  tbem.if 
Hyde  could  not  charse  Henry  Txvmt't  raoperty 
vfth  their  payment  Richaidson  cannot.  Micbacl 
Traver  bound  himself  to  Henry  to  pay  the  notes 
and  discharge  block  one  from  the  Ben  of  tlie 
trust  created  for  their  security.  Hyde  bound 
himself  to  Michael  Traver  to  carry  out  this 
amement  which  bad  been  made  with  Henry. 
When  the  notes  were  afterwards  taken  up  from 
the  bank,  where  th^  were  sent  for  coUectioo, 
with  the  money  of  Hyde,  they  were,  in  legal  ^- 
ect,  paid,  and  from  that  time  the  Hen  on  olock 
one  was  discharged.  Hyde  could  not  himself 
enforce  them  against  that  property;  neither 
can  Ricliardson.  Although  Hammond  and 
Bogne  advanced  a  part  of  the  money  to  take 
op  the  notes,  it  was  afterwards  repaid  to  them 
by  Hyde,  and  tliat  made  all  the  money  paid  for 
the  notes  his  own.  Hyde.HammondanaBogue 
all  swear  with  more  or  less  directness,  that 
Hyde  paid  the  Richardson  notes,  and  that  this 
money  was  used  to  buy  the  Dickson  notes,  but 
this  Is  contradicted  by  tlie  well  established  facts 
In  the  case,  and  it  is  apparent  from  tbeir  own 
testimony,  taken  as  a  whole,  that  until  long 
after  the  Henry  Traver  suit  was  b^^  tbey  had 
no  idea  that  ttiey  were  doing  anything  more 
tiian  keeping  the  Dickson  uen  alive  as  ad- 
ditional secunty  for  Richoi-dson.  The  testimony 
satisfies  us  beyond  doubt  that  botti  Hammond 
&  Bogue  knew  all  about  the  obligation  of 
Hyde  to  discharge  the  lien  of  those  notes  on 
block  one,  and  that  the  pretense  of  a  payment 
of  the  Richardson  notes  and  the  \ise  of  the 
money  so  paid  to  buy  them  was  all  an  after- 
thounit.  There  Is  not  a  sfncle  act  or  fact 
which  appears  in  the  transacuon  to  indicate 
that  anything  of  the  kind  was  in  the  minds  of 
the  parties  at  tfae  time. 

It  is  said,  however,  that  parol  evidence  of 
the  agreements  between  Henry  and  Michael 
Traver  and  between  Michael  Traver  and  Hyde 
Is  not  admissible,  because  "The  agrecnients 
were  contradictory  to  the  acknowledgments  and 
in  opposition  to  the  plain  Importof  tbecoveoants 
contained  in  tbe  deeds.  If,  by  possibility,  tbey 

[431]  ^  ^^^^  ^     force  between  tlic  ori^nat 

parties,  they  were  ineffective  uid  nugatory  as 
to  third  parties." 

Neither  Michael  Traver  nor  Hyde  deny  that 
tlie  parol  agreements  were  made  precisely  as 
char^  in  the  Traver  bill,  and  it  is  elementary 
leamrag  that  evidence  may  be  j^ven  of  a  con- 
•ideratioo  not  mentioned  in  a  deed,  provided  it 
be  not  inconsistent  with  the  cousidcration  ex- 
pressed in  it.  1  Oreenl.  £t.,  386;  3  Phil.  Ev., 
863.  In  both  these  deeds  a  valuable  considera- 
tion is  expressed,  and  it  is  not  inconsistent  with 
the  considerations  so  expressed  to  show  that  the 
acttul  considerations  were  the  agreements  to  pay 
the  Dickson  notes.  The  question  here  is  not  as 
to  the  liability  of  Henry  J.  Traver  or  Michael 
Traver  upon  the  covenants  in  thdr  respective 
deeds.  Undoubtedly  their  covenants,  such  as 
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they  are.  run  with  the  land,  but  Richardson  is 
not  now  claiming  under  the  conveyances.  The 
title,  if  any,  which  be  has  to  the  land  embraced 
in  those  conveyances,  is  not  now  dlspul^  He 
is  suing  to  collect  Uie  Dickson  notes,  by  en- 
forcing their  lien  on  property  not  included  in 
his  original  security,  and  the  question  in  the 
case  is  whctber  tbey  have  been  paid,  and  in  that 
is  Involved  the  further  question  whether  Hyde, 
through  whom  he  got  the  notes,  was  bound  to 
pay  them.  To  show  that  Hyde  was  so  bound, 
his  agreement  to  that  effect,  as  the  considera- 
tion for  tbe  conveyance  to  him,  was  proven. 
As  Richardson  docs  not,  in  this  suit,  claim  any- 
thing under  that  deed,  the  coveoanto  cannot  be 
used  as  an  estoppel  in  his  favor.  The  actual 
facts  may  therefore  be  shown. 

It  Is  also  claimol  that  "  Richardson  Is  enti- 
tled to  hold  the  Dickson  security  by  way  of  sub- 
rcffiatton."  But  relief  is  not  aslud,^  either  In  the 
bill  of  Richardson  or  in  his  answer  to  the  Trav- 
er bill,  on  that  account.  In  both  his  bill  and 
answer  he  puts  his  claim  entirely  on  the  ground 
of  the  purchase  and  ownership  of  the  Dickson 
notes,  and  makes  no  mention  whatever  of  his 
original  loan  to  Hyde,  or  of  the  security  which 
was  taken  therefor.  In  the  answers  of  Ham- 
mond, Bogue  and  Hyde  it  is  distinctly  stated 
that  Richardson's  notes  were  paid,  and  the  Dick- 
son notes  bought  with  the  money  realized  bv 
this  payment  Hammond  &  Bogue  liaviog  ad- 
vanced part  of  the  money  to  take  up  the  notes,  [433] 
could  undoubtedly  have  held  them  to  secure 
tfae  repayment  of  their  advances;  but  as  that  re- 
payment has  been  made,  the  case  stands  pre- 
dsely  as  it  would  if  Hvde  hod  himself  fur- 
nished the  money  originally. 

But  if  relief  bad  b^  asked  on  the  ground  of 
subrogation,  it  could  not  have  been  granted  on 
the  fi^  as  they  now  appear.  The  notes  were- 
paid  by  Hyde,  under  his  obligation  for  that  pur- 
pose; and  'that  discharged  the  security  on  block 
two  as  well  as  on  block  one,  Tbe  question  is 
not  whetlier,  if  the  notes  had  not  been  paid  by 
Hyde,  and  Dickson  were  now  endeavoring  to 
enforce  hU  security,  Richnnlnon  could  require 
him  to  exhaust  his  lien  on  block  one  before  com- 
ing on  block  two;  nor  whether,  if  Rlclinrdson's 
security  on  block  two  had  been  diminisbe<l  bv 
a  compulsory  sale  of  that  block  for  Dickson  s 
benefit,  be  could  resort  to  block  one  to  make 
good  his  toss;  but  whether,  having  vohmtarily 
released  his  security  on  block  two,  without  the 
consent  of  or  notice  to  Henry  Traver.  to  enable 
Hyde  to  raise  the  money  to  take  up  the  notes, 
he  can  hold  the  notes  with  a  lien  on  block  one 
in  place  of  the  security  he  gave  up.  The  doc- 
trine of  subrogation,  which  is  a  creature  of 
equity,  has  never  been  carried  to  tbat  extent. 
If  Richardson  had  in  good  faith  paid  the  notes 
with  his  own  money  to  protect  himself  under  his 
junior  security,  be  would  have  been  put  In  the 
place  of  Dickson  as  the  owner  of  the  notss;  and, 
upon  a  foreclosure,  his  ri^ts  in  block  two  as 
against  those  of  Henry  Traver  in  block  one 
could  have  been  ascertained  and  protected.  But 
such  is  not  the  case.  His  agents  and  trustees 
saw  fit.  without  consulting  llenry  Traver,  to 
^ow  Hyde  to  use  block  two  to  pay  the  notes. 
This  block  Hyde  owned  subject  to  the  liens:  1, 
in  favor  of  Inckson;  and,  2,  in  favor  of  Rich- 
ardson. As  against  Hyde.  Henry  Traver  had 
the  right  to  have  block  two  sou  to  pay  the 
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Dickson  debt  before  block  one  was  resorted  to, 
bscQuse  Hyde  was  bound  to  pqr  ^  Dickson 
debt  and  release  block  one  from  incumbrance 
on  ttiat  account.  Whejther,  aa  against  Richard- 
son's junior  incumbrau'ce  on  block  two,  Traver 
could  require  Dickson  to  sell  that  block  before 
coming  on  block  one,  depends  entirely  on  the 
effect  of  Henry  Traver's  covenants  in  uis  deed 
of  release  and  quitclaim  to  Michael,  about  which 
tAmmi  ^  express  no  opinion,  because  to  our  minds  it 
[MBj  la  eiear  that  Ridmrdaon,  hy  voluntaillr  Teleas> 
ing,  without  the  consent  of  Hemry  traTer,  s 
part  of  his  junior  security  on  block  two  to  en- 
able Hyde  to  raise  the  money  to  discharge  the 
debt  to  Dickson,  was  not  subrogated  to  the 
rights  of  Dickson  under  bis  original  securi^  on 
mock.  one.  If  Traver  had  been  consulted,  and 
had  consented  1o  the  keeping  alive  of  the  Dick- 
son notes  to  take  the  place  of  the  security  of 
lUcfaardsoa  which  had  been  released,  the  oise 
would  have  been  different,  bat  as  property 
bound  for  the  Dickson  debt  was  in  fact  used  to 
pay  it  with  the  consent  of  the  junior  incum- 
brancer, no  lien  upon  other  property  for  the  se- 
curity of  the  Dickson  debt  can  be  kept  alive  for 
the  benefit  of  the  releasing  junior  f  ncurobrancer 
without  the  consent  of  those  whose  interests  in 
the  other  property  are  to  be  affected.  The  pay- 
ment  to  Dickson  discharged  the  debt  and  lOl 
that  pertained  to  its  continued  existence. 

Decree  aj^rm^ 
^hie  copy.  Teat: 

James  U.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


UNITED  STATES,  Appt,, 
9. 

JAMES  H.  NORTH, 


UNITED  STATES,  Appt, 

V. 

WILLIAM  H.  EMORY. 

(See  S.  C,  Reporter's  ed.,  inO-513.) 

Cffieert,  wfun  «nHtUd  to  extra  pay — lohen  honor- 
ably ditcJtarged — amount  of  pay. 

X,  OfBcera  of  the  navv  and  of  the  T«eular  army, 
wbo  were  employed  tn  the  prosecution  of  the  war 
with  Mexico,  are  entitlod  to  the  three  months'  extra 
pay  provided  for  by  the  Act  of  1848. 

£  OIHoers  of  the  regular  army  or  navy  who  were 
engaged  in  tiie  military  service  of  the  united  StatOB 
Id  tlie  war  with  Hcxioo,  nay  be  said  to  have  sci  ved 
out  the  term  of  tiieireDipMremRntortohavebeen 
honorably  disohaiyedwltliln  the  meaning  of  those 
terms  as  used  in  the  Act  of  IS18,  when  the  war  was 
over  or  wben  they  wore  ordered  or  mustered  out 
of  tliat  service. 

Sl  I'hepay  to  which  tbey  arc  entitled  is  that  which 
tboy  were  reveivlntf  at  the  end  uf  their  engagement 
or  when  they  were  honornbiy  discharged. 

[Nos.  018, 1000.] 
Submitted  Nov.  tO,  1SS4.   Decided  Dee.  8, 1884. 

APPEALS  from  the  Court  of  Claims. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  S.  F.  Phillips,  Solieitor-Oen.,  for  ap- 
pellant. 

Mr.  A.  HacDonald  MoBlair,  for  North, 
aimcUce. 

Meurt  W.  J.  If  oberley  and  8.  S.  Hen- 
kle>  for  Emory,  appeUc-e. 
-MS 


Mr.  Chief  JvtUee  Walte  ddivered  the  opln* 
ion  of  the  court: 
James  H.  North  was  an  ofBosr  inthe  Navyol 

the  United  States  from  May  39, 18S8,  to  Jantv 
ary  14, 1861,  when  he  resigned.  He  serrod  in 
the  war  with  Mexico,  as  lieutenant,  on  board  [sx; 
the  frigate  Potomac,  from  Februarr  10. 1846, 
until  July,  1847,  when  his  vessel  sailed  for  the 
United  States. 

'William  H.  Emory  was  an  officer  In  the  regu- 
lar Army  of  the  Umted  States  most  of  the  wofi 
from  July  1, 1881,  to  July  1. 1876.  when  he  wis 
placed  on  the  retired  list.  He  was  appointed 
first  lieutenant  of  topographical  engineers  July 
7.  1838,  and  promoted  to  captain  April  24, 1861. 
On  or  about  the  first  of  October,  1847,  while  he 
was  lieutenant  of  engineers,  be  was  appointed 
by  the  President  as  lieutenant-colonel  in  the  Dis- 
trict of  Columbia  and  Maryland  volunteers  tcx 
service  during  the  war  with  Mexico.  He  took 
the  oath  of  office  in  Washington  about  the  sec- 
ond of  October  and  joined  his  regiment  in  Mexi- 
co, under  the  orders  of  the  War  Department, 
and  served  with  It  "  in  the  war  with  Mexico" 
until  mustered  out  of  service,  as  lieutenant-colo- 
nel, on  the  24th  of  July,  1S48.  Upon  his  muster 
out  as  lloutenant-colooel,  he  restimed  his  ftvmer 
rank  as  lieutenant  of  engineers  and  oontinaed 
his  service  as  such. 

These  suits  were  Invugbt  to  recover  the  "three 
months'  extra  pay  "  allowed  to  those  "  who  were 
engaged  in  the  military  service  of  the  United 
States  in  the  war  with  Mexico  "  by  the  following 
statutes: 

1.  Actof  July  10, 1848,  ch.  104,  sec.  6, 9  Stat 
at  L.,  248: 

"Sec. 0.  ^n<fteA^f«A«r«Mc(«f.Thattheof. 
fleers,  non-commissioned  officers,  musicians  and 
privates  engaged  in  the  military  service  of  the 
United  States  in  the  war  with  Mexico  and  who 
served  out  the  time  of  their  engagement,  or  may 
have  been  honorably  discharged,  and  first  to 
widows,  second  to  the  children,  third  to  the  par- 
ents, and  fourth  to  the  brothers  and  sisters  of 
such  who  have  been  killed  in  Imttle,  or  who 
died  in  service,  or  who,  having  been  honorably 
discharged,  have  since  died  or  may  hereafter 
die,  wituout  receiving  the  tliree  months'  pay 
herein  provided  for— ahull  boentitledto  receive 
three  months'  extra  pay;  Proa'deJ,  That  this 

S revision  of  this  5th  section  shall  cmly  apply  to 
1080  who  have  been  in  actual  service  during 
the  war." 

2.  Act  of  r^bruaiy  19, 1879.  ch,  90.  20  St.  at 

L..  816. 

"  Be  it  enaeted,  etc.,  Tb&t  the  Secretary  of  the 
Treasury  be,  and  he  Is  hereby  directed,  out  of  [^^l 
any  monevs  in  the  Trea:«iiry  not  otherwise  ap- 
propriated, to  pay  to  the  officers  and  soldiers 
'  engaged  in  the  mililary  service  of  the  United 
States,  in  the  war  with  Mexico,  and  who  served 
out  their  time  of  engagement,  or  were  honorably 
dischaiged.'the  three  months  extra  pay  provided 
for  by  Uie  Act  of  July  19. 1848,  and  the  limita- 
tions contained  in  said  Act,  in  all  cases,  upon 
the  presentation  of  satisfactory  evidence  that 
raid  extra  compensation  has  not  been  previously 
received;  Avnitel,  That  the  provisionsof  this 
Act  shall  include  also  the  officers,  petty  officers, 
seamen  and  marines  of  the  United  States  Navy, 
the  Revenue  Marine  Service  and  the  officera  and 
soldiers  of  the  United  States  Army  employed  in 
the  prosecution  of  said  war." 
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The  Court  of  Claims  gave  judgment  in  favor 
of  North  for  three  months*  sea  service  pay  as 
lieutenant  in  the  navy,  and  In  favor  of  Emoty 
for  three  months'  pay  as  Ueutcnant-coloDel  of 
volunteers,  without  the  allowances  of  an  oflScer 
In  addition  to  his  pay.  From  Uuise  judgments, 
the  United  States  appealed. 

The  questions  are: 

1.  Whether  the  officers  of  the  navy  and  of 
the  regular  army  who  were  employed  In  the 
prosecution  of  tlic  war  with  Mexico  are  entitled 
to  the  three  mouths' extra  pay  provided  for  by 
the  Act  of  1848,  and  if  so,  then. 

What  is  the  pay  to  whic^  Oiey  an  enti- 
tled? 

We  have  no  hesitaUon  in  answering  the  first 
of  these  questions  in  the  aflirmntivc.  All  the 
doubts  there  may  have  been  upon  that  subject 
when  the  Act  of  1848  stood  alone  were,  in  our 
opinion,  removed  by  the  Act  of  1879.  It  Is  dif- 
[513]  flcult  to  see  why  toe  proviso  was  added  to  that 
Act.  if  it  were  not  to  make  itpIaiD  that  Coogress 
intended  to  include  "  The  officers,  petty  officers, 
seamen  and  marines  of  Ihc  United  States  Navy, 
the  Revenue  Marine  Service,  and  the  officers 
and  soldiers  of  the  United  States  Army  em- 
ployed in  the  prosecution  of  said  war  "  unong 
tltose  wlio  were  entitled  to  the  extra  pay  pro- 
vided for. 

The  answer  to  the  second  question  is,  to  our 
minds,  attended  with  no  greater  difficulty. 
Those  of  the  regular  army  or  navy  who  were 
"  engaged  in  the  militarr  service  of  ttie  United 
States  m  the  war  with  Mexico  "  may  be  said  to 
"have  served  out  tlie  term  of  their  engage- 
ment," or  to  have  been  "honorably  discliarged," 
within  the  meaning  of  those  terms  as  used  m  tlie 
Act  of  1848,  when  the  war  was  over,  or  when 
they  were  ordered  or  mustered  out  of  that  serv- 
ice.  Being  in  the  army  and  navy,  tbeir  en- 

fagement  was  to  serve  wherever  ihey  were  or- 
ercd  for  duty.  Their  en"ngement,  to  serve  in 
the  war  with  Mexico,  ended  wlien  they  were 
Inkcn  away  from  tiiat  service  by  prop^  au 
thority.  J  f  y» 

The  fiay  they  were  to  receive  was  evidently 
that  which  they  were  receiving  at  the  end  of 
tlieir  engagement,  or  when  they  were  honorably 
discharged.  The  language  is,  "Shall  be  enti- 
tled to  receive  three  months'  extm  pay,"  evi- 
dently meaning  the  same  pay  they  would  have 
received  if  they  had  remained  in  the  same  serv- 
ice three  months  longer.  It  follows  that,  as 
North  was  serving  at  sea  when  be  was  ordered 
away,  he  was  entitled  to  three  months'  sea  pay, 
and  HZ  Emor}'  was  mustered  out  of  his  service 
in  the  war  as  lieutcuant-coIoDel  of  volunteers 
his  pay  must  be  in  accordance  with  that  rank. 

As  tlic  eUtct  of  the  stntutc-s  oo  which  the  sev- 
eral claimants  rely  was  fully  and  elaborately 
considered  in  the  opinion  of  the  Court  of 
Claims,  and  we  aHirm  the  judgments  of  that 
court,  it  is  unneccfisury  to  do  more  than  state 
in  this  brief  way  tlie  concluidons  to  which  we 
have  come. 
Thejtulgment  in  each  ctue  i»  affirmed. 

Sfr.  Justice  Blatcliforcl  took  no  part  in  the 
decision  of  this  cause. 
TrueeopT  Test: 

Jam^  H.  HflKeDDOr<  Clerk,  Buii.  Otnurt,  17. 8. 
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Bond  on  torit  of  error — when , 
ment  efU—iarratirjf,  of  a  d 


iinm  to  poKeit, 


1.  It  Is  wltlilo  tJie  legal  discretion  of  a  Justice  or 
Judfre  to  take  a  bond  on  writ  of  error.  In  which  tbe 
fltiretfes  ore  each  bound  only  for  a  specified  part  of 
tbo  obllgatloD,  and  his  aotlon  In  that  particular  li 
flnoL 

&  Where  tbe  bond  omits  the  term  at  which  the 
jiidRmcQt  was  rendered,  the  omission  li  not  noces- 
KctHy  fatal,  Emd  before  dtsmlsBlng  a  case  on  that 
Recount,  opportunity  should  be  given  to  furnish 
new  security. 

8.  Ta  an  action  on  a  policy  Insuring  nfralnst  perils 
of  theseaandbarratryof  themajfter,  sucb  barratry 
Is  DO  defense  to  tbe  insurance  company  from  ita  lia- 
bility for  a  Joss  from  strandlnirby  apeti)  of  thesea, 
and  a  subsequent  barratrous  sale, 
[No.  981.] 

Submitted  Ubv.  17, 1884.  Decided  Dee.  8, 1884. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 
On  motion  to  dismiss  witii  which  is  united  a 
motion  to  aflirm. 

The  history  and  facts  of  the  case  appear  In 
the  opinion  of  the  court. 

Mr.  O.  B.  Saasum.  for  defendant  in  eiror, 
in  support  of  motions. 

Mr.  OlwrlM  E.  Schmidt,  for  plaintiff  in 
error,  eontra. 

Mr.  C/i>^t7iM<i'eeWalt«  delivered  the  oidn* 

ion  of  the  court: 

The  motion  to  dismiss  Is  put  on  the  ground 
that  the  security  bond  is  defective:  1.  Because 
the  sureties  are  not  jointly  or  severallv  bound 
for  the  full  amount  of  the  obligation,  but  each 
severally  for  a  specified  part  only  ;  and  2.  Be-  fKivn 
cause  the  judgment  brought  under  review  by 
the  writ  of  error  is  not  described  with  sufficient 
certainty. 

The  bond  is  certainly  unusual  in  form,  but 
we  cannot  say  that  it  is  not  within  tbe  legal  dis- 
cretion of  a  justice  or  judge,  under  some  ciiv 
cumstances  to  take  it.  Cases  may  arise  in 
which  it  will  be  impossible  to  obtain  security 
if  this  mode  Is  not  adopted.  It  being  within 
the  discretion  of  tbe  judge  to  accept  such  a  bond 
as  security,  bis  action  in  that  particular  is  final, 
and,  under  the  rule  laid  down  in  Jeromev, 
MeCarter,  81  Wall..  17  [88  U.  S.,  XXIT.,  515], 
not  rcviewa1}lc  here. 

In  the  matter  of  the  description  of  the  judg- 
ment, the  bond  Is  in  the  form  which  has  been 
much  in  use,  except  that  it  omits  the  term  at 
which  tbo  judgment  was  rendered.  The  better 


lis  r.  s. 


TT.  8..  Book  28. 


Note.— Pwer  of  master  to  seQ  veawL  See  note  to 
Post  V.  Jones,  00  U.  8.  (16  How.),  XV..  a& 
Itarmtry,  what  Is ;  acts  eonsttttitfno; 
nnrratrv  Is  any  act  of  tlie  nastor  or  of  the  mar- 
iners which  Is  of  a  criminal  nature  or  which  Is 
groe«ly  netHigcnt,  to  the  prejudice  of  the  owners  of 
the  ship  or  of  the  voyogCjWlthout  Uielr  conwnt  or 

firlvlty.  Mnrcardlcr  v.  Cbea  Ins.  Co.,  12  (T.  S.  i8 
^ncti), SB :  Knight  t.  Carobridgo. 2  Raytn.,  1'40;  3. 
C,  1  Stn,  581 :  Stamma  v.  Browu,  2  8tr.,  Ili3;,val- 
lejo  V,  Wbwlcr.  Cowp..  143;  S.  C..  Lotrt.  631;  ITutt 
V.  nourdten,  1  T.  R.,  ;  Dedcrer  r.  Del.  Ins.  Co.,  S 
Wash..  61  i  Barte  v.  Rowcroft,  8  Esst,  186. 
Ilarratnr  In  English  polldes  of  Insitninre  means 
^only  wlllnil  mIsconducL  EBrleT.Kowcrorutl  VnA, 
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practice  undoubtedly  te  to  spedfy  tbe  term  In 
aescrlblng  the  judgment,  but  the  omission  of 
such  a  means  of  identification  is  not  necessarOj 
fatal;  and  certainly,  before  diaroisaingacaae  on 
that  account,  opportunity  should  be  given  to 
furnish  new  security. 

It  is  apparent  from  tbe  record  that  tbe  writ 
of  fflTor  must  have  beensuedout  for  delay  only. 
Tlie  suit  was  upon  «  poller  issued  the  In- 
surance Company  to  the  Albro  Company  for 
the  insurance  of  a  cargo  of  mahogany  and  ce- 
dar wood  on  board  the  bark  Commodore  Du- 
pont,  against  the  perils  of  the  sea  and  the  bar- 
ratry of  the  master  of  the  hark,  at  and  from 
the  Port  of  Santa  Anna,  Mexico,  to  the  Port  of 
New  Orleans.  The  bark  was  driven  on  the  bar 
at  Santa  Anna  and  wrecked  in  a  severe  gale 
while  loading,  and  her  cargo  was  cast  on  Uie 
sea  and  driven  ashore.  While  in  this  ronditlon, 
the  cargo  was  sold  and  tbe  proceeds  (which  were 
but  sm^l  after  deducting  charges  and  expenses) 

Kid  over  by  the  master  to  tlie  Albro  Company, 
the  petition,  the  loss  of  the  vessel  and  her 
carpo  is  averred  and  also  tbe  sale  of  the  cargo 
under  tbe  orders  of  tbe  port  autborities  at  Santa 
Anno.  In  the  answer,  tlie  lass  of  the  vessel  was 
admitted,  but  It  was  Insisted  by  way  of  defense, 
that  due  diligence  was  not  used  by  Uie  master 
In  saving  the  car^  nud  forwarding  it  to  its 

?lace  of  destination  as  the  policy  required, 
rpon  tbe  trial,  "Tbe  plaintiSs  introduced  evi- 
[508]  tending  to  show  that  tbe  sale  of  the  In- 

sured cargo  by  the  master  Tv-as  made  under  such 
circumstances  as  coostittited  a  necessity  for 
making  the  same,  and  rendered  the  act  of  tbe 
master  in  making  the  same  tiie  act  of  the 
defendants,  in  that,  under  the  law  of  insurance, 
the  authority  therefor  would  be  implied.  The 
defendants  introduced  evidence  tending  to  es- 
tablish tbe  absence  of  those  circumstances  which 
BO  gave  authority  to  the  master  to  make  such 
sale,  and  tending  to  show  the  failure  on  his  part 
to  seasonably  communicate  witti  the  owners  and 
underwriters;  and  die  same  evidcnre,  intro- 
duced by  the  defendants,  besides  being  appU- 
cable  to  tbe  two  issues,  as  stated  above,  tended 
further  to  establish  that  tbe  act  of  the  master 
in  making  the  said  sale  of  the  insured  cargo 
was  an  act  of  barratry,  in  that  it  was  made, 
and  especially  was  made,  in  time  and  manner. 


knowingly  contrary  to  his  best  judgment  aad  to 
the  Injury  of  whomsoeTerit  might  concern;  and 
all  the  evidence  tending  to  estaUlsh  a  bun- 
trous  sale  came  from  the  defendant 

Tbe  court  instructed  the  juir  that,  under  the 
pleadhigs,  the  evidence  which  had  been  ad- 
duced before  them  intbccanse  authorized  them 
to  inquire  and  find: 

1.  Whether  the  sale  of  the  master  was  made 
under  such  circumstances  as,  according  to  the 
principles  or  rules  in  the  law  of  marine  iusur- 
ance  fwliich  were  stated  to  the  Jury),  made  the 
act  of  sale  on  tbe  part  of  tbe  master  the  act  of 
tbeunderwi-iters;  and  that  if  upon  this  question 
they  found  for  tbe  plaintiff, then  the  defendant's 
liability  was  established. 

3.  llie  court  iostructed  the  jury  that  if  they 
found  that,  according  to  the  mtociides  ana 
rules  of  marine  insurance  (which  had  been 
stated  to  them),  the  act  of  sale  on  the  part  of 
the  master  was  not  the  act  of  the  underwriters, 
but  if  they  found,  that  while  be  had  exceeded  hii 
authority  he  bad  acted  in  good  faith,  then  tlu 
defendant  was  discharged  from  all  liability. 

8.  Tbe  court  further  instructed  tbe  jury  that 
if  they  found  that  according  to  the  rules  and 
principles  of  marine  insumnce  (which  hod  been 
explained  to  them),  the  act  of  siue  by  the  master 
was  not  tbe  act  of  the  underwriters,  the  defend- 
ants, still,  if  they  found  that  such  sale  was  bor- 
ratrously  made,  i. was  an  act  of  barratry,  CS09] 
which  was  defined  to  Uiem  by  the  court,  then 
also  tbe  liability  of  the  defendant  was  estab- 
lished. 

No  exception  was  taken  by  the  counsel  for  the 
defendant,  to  the  rules  or  principles  of  law  by 
which  Uie  court.  In  Its  Instructions,  bad  stated 
thev  must  determine  the  question  of  implied 
autnority  from  the  defendant  on  the  part  of  the 
master  to  make  tbe  sale,  nor  to  the  test  by 
which  the  jury  was  to  determine  whether  an  aA 
of  barratry  hod  been  committed. 

But  tbe  counsel  for  tbe  defendant,  before  the 
jury  retired  to  deliberate  upon  their  verdict, 
reservec^  an  exception  to  that  part  of  the  cham 
of  the  court  alone  bv  which  the  court  submit- 
ted the  question  of  barratry  or  no  barratry  to 
thejuiy,  in  the  instruction  numbered  8. 

We  are  unable  to  discover  even  thesmblanoe 
of  an  error  in  the  part  of  the  charge  excepted  to. 


in^  Busk  T.  Boyol  Ez.  Ass.  Co.,  2  Bnm.  9c  Ald.,S; 
Bdbww  V,  CorBQn,  S  Taunt.,  I1B4, 

Traaii  mnst  ^  a  conattciicrt  of  tho  act  of  bw- 
ratry.  I'atar^oo  liis,  Co.  v.  coiiicor.  a  v.  s.  (3  Pt-L), 
nUi  Hi^udriiilE  v.  Dcloliclrl,  S  Cab-v  UT  ;  (.'oiik  v.  Com. 
Ton.  Co.,  II  Johnji,.  (0;  Grim  v.  Piid^nlx  Ing.  Co.,lfl 
Jabns.,  451;  WiK-glu  v.  Amnry,  ]■*  MiVSS.,  L 

It  Is  not  neccanu-y,  to  ooiL-itllute  tmirtatrf.  tbmt 
the  act  ebould  tend  Ui  tbe  h«neQ t  af  ttio  irrn  {n-irjitur. 

Kutlti  V.  Roworof-L  8  Ewt.  liU  I  KBQ'Irlck  v.  iH'iar 
Belli.  E  Cai.,  67^  wHcocltB  v.  Union  Ids.  Co..  S  mna,, 
Ki:  e.  C,  i  Am. Deo.,  *» :  Dederer  t.  Dai.  ius.  Co., 
i  Wash..  61. 

If  the  mftatftr  be  aole  owner  he  caanot  ciitnmlt 
berra try  against  himsolf.  Nuttv.  Bourdleu,  1  T.  E,, 
sea;  Bog?  V.  Hunter. 3  T.  IL.8B;  fitamauT.  Brown, 
fBtr.,  U73. 

But  a  part  owner  bo^D^  mRster  nuy  eotnoilt  Iiar- 
ratry  &«iilnat  (mother,  Boutflower  t.  'Wiliner,  S 
BelTV,,flTB:  Jones  y.  Nlabolaon.  £ 0.  L.  B.,  \B»:S.O~, 

&alU[iff  out  of  port  vlUiOut  p&ytQs  port  duUtia, 
wbareA>Y  LbO  sblp  Is  f  arfeltCidila  banalri-  (Knlgb t  r. 

Ouawa«e,lBtr„E8Li  ofa B^yioH  1 W :  «Mod^ 
mrBMnju  TjAtDim.  S  Btrrnia;  8.  O.  fl  BurC 
m;  Tg^oTjftwiiwTODwn.,  IH) :  h  ^brradh  eS 
«a  smbiTftt  ^oUana  iv^  Umu,  IV.^  or 

810 


breach  or  blockflrtc  (TUeli«r.l«nn  v.  Mar.  Ins.  OB_|t 
Maas.,  103LGQidscihmldt7.  wliltmom  aTauaL^liV 
HvertU  v.Hiina*m,  e  TH«iit.,375  :  8.C,E  .MBr*h.721s 
or  reslstunra  at  fcwrcb  |,:^aloii(>i-i  r.  Johnwn.  Park,. 
Ins.,  ch.  IB;  Gurrela  v.  KeualnifLoii  &  T,  fL.  gB)); 
or  Bmugstlnsj:Hai,-(.Tlock  t.  IJaocUL  S  I.  B.. 
Xockrjer  V.  Offley,  1  T.  R..  SfiS:  Plpon  t.  Pom, 
1  CaiDp.,  434;  Siitikt^r  v.  Df-lflfleld,  i  CU..  SO^i 
or  crumng  nn&cr  a  letter  of  marquo,  RRiiJTiBt  ^OU 
owner's  InstmctiotiB  and  IntautiotutMoHi  v.  Bvnm* 
fi  T.  R„  m ;  WjffffiDs  V.  Amory,  U  Htm.,  1> ;  w  SSi 
iraL  feecuet  of  a  ubutnl  afali),  by  the  nuttsr,  aftMr 
capture.  Wiloookii  t>  vnlnn  Ina.  Oa_  I  BlnnH  V4s 
Dwicrot  V.  Dti.  Inc.  Oa.,  S  yf»^, 

TKrUttlon  thrDuali  man  IsDDianoe  Is  not  lMr> 
ntry  Q-hyn  t.  Boj9i  Ins.  Gi..  3  T.  H,,  G66t;  nor 
Uinjiiiiti  a  uUBtakflD  aeon  of  duiF.  WlinriD  v.  An* 
ory.  if  Mnaa.,  1 ;  Hood  T.  Hmblt. SU.  B.  (S  DalU3Vr 
B.  6..  1  7«atas,  114;  Thunton      OoL  STdo^  I 

cbl.,  m. 

Switlitig  the  shtp  or  nmninc  h«F  on  nbore.  witk 
IcnanEedKe  of  tbo  oirner  but  witbout  liBftw]aagtOt 
iba  froJgliter,  is  barratry,  bo  far  as  tho  frelgbW  |S> 
ODimrnwl,  I(iia.l4e»  v  reTi<ler!!r  !».  T.  M.  B.  Hi; 
BoKTSB  f- nomioit.  1  Moore,  SA. 
^^^^^^^at»  tu  Wuten  v.  AL  £..  Im.  Go.,  K  U.  flU 
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The  petition  presented  distinctly  the  question 
of  the  liability  of  the  Insurance  Company,  un- 
der its  policy,  for  the  loss  of  the  cargo  which 
had  been  stranded  by  a  peril  of  the  sea  and 
told  by  the  master  of 'the  vessel.  The  defense 
was,  in  effect,  that  the  cargo  ought  to  have 
been  gathered  up  after  the  stranding  and  for- 
warded to  the  place  of  destioatioa.  Upon  the 
issue  thus  raised  by  their  pleadings,  the  parties 
went  to  trial.and  testimony  was  submitted  to  the 
Jury  on  both  sides.  That  of  the  Insurance  Com- 
pany tended  to  show  not  only  that  the  sale  was 
not  justified  by  the  circumstances,  but  that  in 
mailing  the  sale  the  master  was  guilty  of  barra- 
try. The  court  told  the  jury,  in  substance,  that 
if  the  master.acting  in  good  faitb.sold  the  cargo 
when  he  ought  not  to  have  done  lo,  the  Insur- 
ance Company  would  not  be  bound  by  his  sale; 
but,  if  the  sale  was  barratrously  made,  i. 
was  an  act  of  barratry,  the  Company  must  make 
good  the  loss ;  and  this  clearly  because  it  had 
msured  against  the  barratty  of  the  master  as 
well  OS  the  perils  of  the  sea.  It  Is  true  that  the 
parties  did  not,  in  tbelr  pleadings,  rely  upon 
the  barratry  either  as  a  ground  of  action  or  of 
defense:  but  the  insured  did  sue  for  the  loss  oc- 
casioned by  the  perils  of  the  sea  and  the  sale 
by  the  master,  and  the  Insurance  Company,  in 
attempting  to  prove  that  the  sale  was  not  insti- 
flable  under  the  circumstances,  gave  evidence 
tending  to  prove  that  it  was  barratrously  made. 
It  was  upon  this  evidence,  coming  from  the  In- 
surance Company,  that  Uie  court  told  the  jury 
that  the  barratry  of  the  master  would  not  re- 
lieve the  Company  from  its  liability  in  this  ac- 
tion for  the  loss  which  followed  from  the  strand- 
ing by  a  perO  of  the  sea,  and  the  subsequent 
b^ratrous  sale.  Certainly  we  are  not  called 
upon  to  retain  a  case  on  ou  docket  for  argu- 
ment upon  such  a  question. 

There  was  sufficient  color  of  right  to  a  dis- 
missal to  make  it  proper  for  us  to  entertain  a 
m(^on  to  affirm  with  the  motion  to  dismiss. 

motion  to  ditmUt  it  denitdf  but  that  to 
mfirm  ia  graTUed. 

trait  vxpj.  Test:  _  _ 

James  H.  IfoKenney,  CIbA,  Sup.  Court,  IT.  8. 


ISAAC  W.  ENGLAND,  Ptf.  inBrr., 

V. 

JACOB  W.  OSBHARDT. 

(See  8.  C.  Beporter's  ed..  SOS-60QL) 

Queationt  eonaitUred  on  writ  ^  error — wA#»  a 
paper  iapart  of  t/i^reeord~-^tii0n^th$eovrt, 
no  part  of  the  record. 

1.  Nothing  can  be  ooosldered  In  this  court  on  a 
writ  of  error,  lo  oases  removed  from  a  state  court 
an7  more  than  to  otJiera,  that  Is  not  presented  in 
some  Appropriate  form  b7  the  record,  such  u  a  bill 
of  exceutloDB,  or  ao  a«reed  Btatement  of  facts,  or  a 
H>eclal  finding. 

2.  The  that  ■  paper  Is  foond  among  the  fllos 
In  a  OKUse  does  not  of  Itself  make  It  a  part  of  the 
record.  If  not  a  part  of  the  pleadings  or  procaSB.  it 
must  be  put  into  the  recoraby  soraeaononof  ue 
eonrt. 

8.  The  oplnloo  of  the  court  below  is  no  part  ot 
the  record. 

[Na  1065.] 

duimiUed  Noc.  SO,  1884.  Decided  Dee.  8,  2884. 
112  U.  S. 


F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  New  Jersey. 
The  histoiT  and  flwts  ct  the  case  appear  in  the 
opinion  of  tne  court. 
Mr.  A.      Keubey,  for  plalntifl  in  error. 
Mr,  Joui  K*  Emwjt  ^  defendant  fai 
error. 

Mr.  Okt^  Jyutice  Walte  deUvezed  the  opin- 
ion of  the  court: 

This  Is  a  writ  td  error  tm>u^t  under  the  Act 
of  March  8,  1875,  cfa.  187,  sec.  5, 18  Stat,  at  L., 
473,  to  reverse  an  order  of  the  circuit  court  re- 
manding a  suit  at  law  to  the  state  court  from 
which  It  had  been  removed.  Tlie  suit  was 
begun  by  Jacob  W.  Qebhardt,  the  defendant  In 
error,  against  Isaac  W.  England,  the  plaintiff  in 
error,  in  the  Supreme  Court  of  New  Jetesy,  and 
a  summons  was  duly  served  on  England.  The 
pleadings  were  mac'e  up  and  Issue  Joined  in  the 
state  court.  When  that  was  done,  there  was 
nothing  in  the  record  to  show  the  citizenship  of 
the  parties,  but  on  the  6th  of  September,  1888, 
which  was  in  time,  England  filed  a  petition,  ac- 
companied by  the  necessary  bond,  for  the  re- 
moval of  the  suit  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  New  Jmey. 
The  petition  set  forth  that  England  was  a  dtlzen 
of  New  Jersey  and  Gcbbardt  a  citizen  of  New 
York,  both  at  the  time  of  the  commencement  of 
the  Bi^t  and  at  the  time  of  the  presentation  of  the 
petition.  The  removal  was  asked  for,  solely  on 
the  groimd  of  the  citizenship  of  the  parties. 
Upon  the  presentation  of  the  petition,  the  state 
court  entered  an  order  to  the  effect  that  it  would 

groceed  no  further,  and  a  copy  ctf  the  record  was 
led  in  the  circuit  court  on  the  35th  td  Sep- 
tember. 

On  the  14th  of  March,  1884,  the  following 
order  was  made  in  the  cause : 

"  This  cause  coming  on  to  be  heard  on  a  mo-  [6031 
tion  to  remand  this  cause  to  the  New  Jersev  Su- 
preme Court,  in  the  presence  of  Josepn  A. 
Beecher,  attoroey  for  tbe  plaintiff,  and  of  A.  Q. 
Keasbey,  attorney  for  the  defendant,  and  the 
matto:  having  been  argued  by  the  respective  at* 
tomeys,  and  the  court  having  taken  time  to  con- 
sider the  same,  and  the  court  being  of  opinion 
ttutt  there  is  not  in  said  cause,  so  attempted  to  be 
removed  to  this  court,  a  controversy  between 
citizens  of  different  States,  according  to  the  true 
intent  and  meaning  of  the  Act  of  Congress  In 
this  behalf,  it  is  now  *  *  *  on  motion  of 
Joseph  A.  Beecher,  ordered  that  the  said  motion 
be  and  the  same  Is  hereby  granted,  and  this 
cause  is  remanded  to  the  New  Jersey  Supreme 
Court  to  proceed  therewith  according  to  law; 
and  it  is  further  ordered  that  the  said  plaintiff  do 
recover  of  the  said  defendant,  Isaac  W.  En- 
gland, the  costs  of  this  motion  to  be  taxed." 

The  motion  on  which  this  order  was  mode  Is 
not  set  out  in  the  record.  There  are,  however. 
In  the  transcript  what  purport  to  be  certain  afll- 
davits  sworn  to  in  the  oiontlis  of  November  and 
December,  1883,  and  filed  February  25,  1884, 
which  have  indorsed  thereon,  "Affidavits,  on 
motion  to  remand,"  and  there  is  also  what  pur- 
ports to  be  the  opinion  of  the  Judge  denying  the 
motion,  from  which  it  appears  that  "  The  mo- 
tion to  remand  this  cause  is  founded  upon  the 
allegation  that  both  the  plaintiff  and  deieudant 
were  citizens  of  the  State  of  New  Jersey  when 
the  summons  was  issued  and  served  and  the  pe- 
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titioD  for  lemoval  was  filed.  It  is  resisted  bT  the 
defendaut.  upon  the  ground  that,  at  l>oth  of 
these  periods  of  time,  the  plaintiff  was  residing 
in  and  was  a  citizen  of  New  York."  There  is  no 
bill  of  exceptions  in  the  record,  and  no  authen- 
tic finding  or  statement  of  the  facts  on  which  the 
Older  to  remand  was  made  or  of  the  evideace 
submitted  by  the  parties.  Kelther  does  the 
order  to  remand,  itseU  refer  in  any  manner  to 
tlie  affidavits  as  the  foundation  of  the  action 
which  was  taken . 

It  was  decided  in  BaAbitt  t.  Clark.  108U.  S., 
611  rXXVI.,  601*],  Uiat "  Congress  evidently  in- 
tended that  orders  of  this  kmd  in  suits  at  law 
should  be  brought  here  bv  writ  of  error,  and 
[SOS]  that  where  the  suit  was  in  equity  an  appeal 
should  be  taken."  This  was  a  suit  at  law  andU 
was,  therefore,  properly  brought  here  by  writ 
of  error.  But  as  a  writ  of  error  brings  up  for  re- 
view only  such  errors  as  are  app:trent  on  the 
face  of  the  record,  it  f  oUows  that  uothiug  can  be 
considered  here  on  such  a  writ  in  this  class  of 
cases,  any  more  than  in  others,  that  is  not  pre- 
sented in  some  appropriate  form  by  the  record. 
This  record  shows  an  averment.  In  the  petition 
for  removal,  that  the  parties  to  the  suit  were  cit- 
izens of  diiTcrent  States,  and  a  tiudiag  of  thb 
court  that  they  were  not.  This  implies  the  find- 
ing of  a  fact  tipon  evidence  submitted  upon  a 
hearing  by  the  court,  but  before  the  questions 
presented  and  decided  at  such  a  hearing  can  be 
rc-exMuiuod  on  a  writ  of  error,  they  must  be 
brought  Into  tiie  iticord,  by  a  bill  of  exceptions 
or  un  agreed  stutemcnt  of  facts,  or  a  special 
finding  m  the  nnture  of  a  special  verdict,  or  in 
some  other  way  known  to  the  practice  of  courts 
of  error  for  the  accomplishment  of  that  pur- 
pose. Stormv.  U.  8..  94  U.  S.,  81  [XXIV..  44]; 
Saydam  v.  WiUiamaon,  20  How.,  428  [61  U.  S., 
XV.,  978] ;  Baltimore  <fi  Potomac  R.  R  Co.  v. 
SLcUi  Pi-egfn/ierian  Church,  91  U.  S.,  180 
[XXIII.,  261].  That  this  rule  Is  applicable  to 
the  class  of  cases  to  which  that  now  under  con- 
sideration belongs,  was  expressly  decided  in 
KearneuT.  Denn,  15  Wall,  56 183 U.  8.,  XXI., 
421. 

The  record  in  the  case  contains  nothing  of  the 
kind.  The  nllldavits,  copies  of  which  appear  in 
the  transcript,  form  no  part  of  the  record 
proper.  The  mere  fact  that  a  paper  Is  found 
among  the  files  in  a  cause  does  not  ox  Itself  make 
it  a  nirt  of  the  record.   If  not  a  part  of  the 

{ilcaoiugs  or  process  in  the  cause.  It  must  be  put 
nto  the  record  by  some  action  of  the  court. 
JSargeant  v.  Bank,  13  How.,  884 ;  Fither  v. 
Ooe^areU,  6  Pet.,  254.  This  may  be  done  by  a 
blU  of  exceptions  or  something  which  is  equiv- 
alent. Here,  however,  that  has  not  been  done. 
It  nowhere  appears  that  the  affidavits  were  ever 
brought  to  the  attention  of  the  court,  much  less 
that  they  constituted  the  evidence  on  which  the 
ruling  wasmade.  Thecaseis,  therefore,  in  this 
respect,  different  from  .Brofuon  v.  Sehutten,  104 
U.  B..413  [XXVL,79ri,wherethe  order  setting 
aside  the  judgment  referred  to  and  identified  in 
[S06]  lemu  the  affidavits  found  in  the  transcript  u  the 
foundation  txl  the  order  which  was  made. 

Neither  is  the  m)lnIon  of  the  court  a  port  of 
the  record.  Our  Rule  8,  sec.  3,  requires  a  copy 
of  any  opinion  that  Is  filed  In  a  cause  to  be  an- 
nexed to  and  transmitted  with  the  record,  on  a 
writ  of  erroioroa^pealto  this  court;  but  that 
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Eir..  eic,  of  William  H  Puon,  Deceased, 
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O^ision — aiw  detidtd  en  (ft*/ac(f — vtcjafKnl 
49(1^  ralM—iiuacuxdiii  fauU—iubfrmt  ml 

*1.  A-'i'li  M.ncrwnasalllitvB.I!rK«wi^tiM«Mt 

K..  itri^l  i\  1-iirR  WBS  OlDSa-OHlkKf  DD  tfe  DOCi  UOi. 

I'lit.'  H<:tiif4>rjt;r  altctltc>d  the  ffTfleQ  llBrbt  OE  tOe  DUk 
nliinit  Imlf  arinint  on  Hit  sTiirHoHrd  Bow,  about  three 
iijih«  iirf.  iiiul  HliirlnFitnlef!  a  point.  At  two  mUat olT 
f  li''  ■iUirT'i'>nr<i''<l  umiTlitr  piilnt.   Ah  ii.  ru^vilt,tlie  IIkIiC 

licr  siills  bIkjKC  iiiiil  then  riiio'l  tbim,  twk-e.  The 
fiH.'tiri,iii.-Ti:fmt1nijedrt)  bci>  rhrtj-Trcii  liffli  t  or  the  ^rlc 

llJt  t[*L'  VL-^^riljlfl  WtT-C-  Wllllin  H  It'Slt'lil  'if  L^Ut'll  "itjlil^r, 

wtu'Il  l>ttrk  optncl  Ii't  reri  Itfjljt.  At-  tJii^  iii'J- 
nictit  tIk-  VfKK'Iti  Wtre  npBruacbina  criJlLskin,  the 
s^Liji  iK^r  put  bor  beim  haja-ft-starlKiftr  l  und  ti^i4- 
pi]  Dorthra-it.  At  tbfit  Juncture,  the  biirk  ported 
flTnJ  Ijim  scfiTialnick  (hcBtarhnjanjAtdeof  ibe A;liOi>Q- 
.  r  I'liii'Wiiiw  lu  BtKJLit  ti  riK'it  n.ii[ilo;  held,  tlmt  tbo 
ii.Li  l£  'u'lk-  ill  fBiilt  ami  tilt'  schiJiin'T  free  trum  (aulL. 

If  Ihr  i..'ii*t'  "'(15  OPP  of  'Tnniiint  uti'lor 
[irlii'li^  1-i'f  till'  Kuif'!'  lfr"^-rlt-i-il  l<\  On,'  A-.I  "f  .\prij 
11.1.  In il,  .-li,       Ki  Sliii.HL  U.  5S,  tli.'        "  ■tjvr  b<.  iiig 

iiiiil  tLn.'  lijirk  ■i.lHjhi.'-liuiiLnl  Oil  Ujv  I'ltrl  ijn  k.jlie 

L:^,:iriii  iioi-iuiw-iluni  nloiJLLrnjrocjuyti'i)  u  ri'l-.-r  ari).:Li.» 

jiii  i  irlio  [it(Kl'-^tw!  jirOLJiulJuLia  rco^iiind  l>v  iLo 
-[n-.-inl  LMrcutiLsUmiuM  nf  tbe  case,  wltulii  ardcV  3), 
it.  Tlicflnul  [lorciiig by tliiL'it>urkKiismitoxcuHiil»le» 
tLs  i"'i[ik'^  •i"tii!  in  citrcmbi,  beouiuo  It  wna  nobpro- 
^^■  uuy  fault  la tf»JWlWOBWa ^        .       '.  ._ 

ivicluiiJi  iij  I  m.'-.t. 

[No.  B3.] 

Ar-ju--(}  .V.r.  23.  m4.      Zkntted         IS,  OS^. 

\  PPivALEn.Hrj  IIj.'  C  in  i.uIl^/lr■1  "f  tlj-f  UotlBd 
A  Siiit-'s  l\..r  U.f  :SoMlKra  Uialricl  o£  lilfASll, 

Till;  hu^Tv  mid  faciao^i^fam  ta^mim 

tlie  opiuion  of  ihc  court, 
^r.  Wirt  Dext«r,  for  appelUnfL 
Mr  Robert  Raet  for  appelleBl. 

Mr,  J^ntiee  Blmtehford  delivered  I3»(^ib- 

iou  or  till'  r-i,iiirr: 

On  (111-  i-f  AugUfit,  1873.  Joraea  R,  Slim 
t,Liii  iiriJ  William  IL  i'ugh  filed  a  Iiliel  in  ail- 
luiraltv,  ill  tUu  Pislricl  Court  of  tlie  Unifod 
MaUs'  fur  (he  Northern,  DiBtrict  of  liUnoi^ 
ui^iust  the  bark  JBUa^th  Joned,  to  HMW 
damiti^es  tar  dia  tow  loss  of  the  aahDonBT  wU- 
Iw,  owneil  Ijy  tbein,  and  of  the  &^ffht  money 
ou  her  cargo,  ihrougb  a  collislmi  which  oo-. 
runne  l  wr.;n  the  two  vefwcb  fihoHly  beforft 
trvi.  ii"r.|.n-k  A.  oir  tlie  Utti  of  Jiiivember, 
mli.  OH  l.iiki-  Erie,  The  WiUia  was  on  a  voy- 
dg^.'  f  iMiii  (  liicAgo  to  BuSala  with  a  ouvdoC 
barley,  und  The  Jones  waa  bouud  from  Buffalo 
to  Cmragd  with  a  cargo  of  coal.   

The  libel  alleged  that  ibc  couise  of  The  WU-  1518] 
li3  was  koeX  by  uorth^  ilie  wind  toeing  fnnviln 

•  EIea«l  notes  by  ilr,  Jv^i  ii»  ButCBKiBD. 
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■crathward,  and  about  south,  and  about  a  six 
knot  breeze;  that  about  two  o'clock  A.  M.  the 
lookout  reported  a  green  light  half  a  point 
on  the  starboard  bow  of  The  Willis,  and  ap- 
parently two  or  three  miles  distant;  that  The 
Willis  had  the  wind  free,  and  the  vessel  showing 
the  green  light,  and  which  afterwards  proved 
to  be  The  Jones,  was,  to  those  on  board  of  The 
WiUia,  evidently  bvtbe  wind  and  close-hauled; 
that  the  helm  of  The  Willis  was  put  to  star- 
board, and  she  went  off  a  point  and  was  Mead- 
led;  that  The  Jones  came  on,  still  showing  her 
green  light,  when.  In  order  to  give  her  a  wide 
berth,  the  helm  of  The  Willis  was  again  put  to 
starboard,  and  she  went  oil  another  point  and 
was  steadied;  that  The  Jones  continued  to  ap- 
proadi,  but,  apparently,  not  holding  her  course, 
keeping  away,  though  still  showing  her  green 
light  only;  ^at  the  helm  of  The  Wulls  was  put 
to  starboard,  and  she  swung  off  so  as  to  head 
northeast;  that,  about  the  same  time.  The  Jones 
showed  botli  her  red  and  CTeen  lishts;  that  The 
Jones  immediately  came  into  collision  with  The 
Willis,  head  on,  striking  her  amidships,  at  righ*, 
angles,  crushing  in  her  sidp  and  causing  her  to 
sink  in  a  very  short  time;  tnat,  had  The  Jones 
kept  her  course,  she  would  have  passed  The 
Willis  on  her  starboard  hand,  safelv;  and  that 
Hie  Jones  not  only  kept-away  wmle  she  was 
approacliiog  The  Willis,  but  when  she  had 
neared  The  Willis,  so  that  tliere  was  imminent 
danger  of  colliding,  she  improperly  ported,  in- 
stead of  starbonrdmg,  her  helm. 

On  the  1st  of  October,  1873,  the  owners  of 
The  Jones  filed  their  answer  to  the  libel.  It 
averred  that  The  Willis  had  the  wind  five,  about 
ft  tix  knot  breeze,  from  about  south;  that  The 
Jones  was  soiling  by  the  wind,  close-hauled; 
that  The  Willis  discovered  The  Jones  two  or 
three  miles  distant;  tlmt  immediately  preceding 
the  collision  The  Willis  put  her  liclm  to  star- 
board, and  The  Jones  put  her  helm  to  port;  but 
in  approaching  The  Willis,  The  Jones  did  not 
change  her  course  until  a  collision  became  im- 
mioeot,  and  The  Willis  made  no  change  of 
course  to  avoid  The  Jones,  except,  as  before 
stated,  immcdintelyprcceflingthe collision;  that 
tlie  lookout  of  The  Jones  di»covered  what  proved 
to  be  the  light  of  Tlie  Willis  from  two  to  four 
[516]  miles  distant;  that  she  "  Was  approaching  The 
Jones  in  an  opposite  dircclion  from  the  course 
of  The  Jones;  that,  when  the  light  of  The  Wil- 
lis was  first  seen,  it  was  almost  dead  ahead,  and 
omtinucd  on  that  line  as  the  vessels  approached 
each  other;"  that  The  Jones  was  kept  steadily 
on  her  course  until,  seeing  that  there  was  dan- 
ger of  a  collision,  her  helm  was  ported,  but 
th(^  in  command  of  The  Willis  caused  her 
helm  to  be  put  to  starboard,  which  threw  her 
across  the  howa  of  The  Jones  and  caused  the 
colli^on,  and  tlmt  It  resulted  entirely  from  the 
fault  of  The  Willis. 

On  the  4th  of  October.  1678,  the  owners  of 
The  Jones  filed  a  cross  libel  against  The  Willis, 
to  recover  for  damage  caused  to  Tlie  Jones  by 
the  collision.  It  contamcd  substantially  the  snmo 
averments  as  the  answer  to  the  libel  of  The 
Willis,  adding  the  fact  that  The  Jones  struck 
The  Willis  hciween  her  fore  and  main  rigging. 

The  case  was  heard  on  pleadings  and  pi-oofs 
by  the  district  court,  in  February,  1875,  and, 
uicr  the  hearing  and  before  a  decision,  leave 
being  gnnted  to  the  owners  of  The  Jones  to 
lis  U.  & 


amend  their  answer  and  their  ctom  libel,  Xhtj 
filed  an  amended  answer  <hi  the  SUi  of  Much, 
187S.  It  varied  the  allerations  of  the  original 
answer,  by  stating  that  The  Willis  discovered 
The  Jones  about  three  miles  distant,  but  did 
not  see  the  green  light  of  The  Jones;  that,  im- 
mediately preceding  the  collision,  The  Jones 
began  to  put  her  heun  to  port,  but,  seeing  that 
The  Willis  was  starboarding  her  helm,  mune- 
diatelT  changed  it  to  starboard;  that  the  look- 
out of  The  Jones  discovered,  about  half  a  p<^t 
on  his  port  bow,  and  three  miles  off,  the  red 
light  of  a  vessel  that  moved  to  be  The  Willis; 
that,  after  the  light  of  The  Willis  was  first  seen, 
it  continued  to  show  more  on  the  port  bow  of 
The  Jones;,  that  The  Jones  was  kept  on  her 
course  until  immediately  before  the  collision, 
when  she  buran  to  port  her  helm,  but,  seeing 
that  The  Willis  was  starboarding  her  helm, 
immediatelv  changed  it  to  starboard,  bdt  The 
Willis  condnucd  to  starboard  her  helm,  which 
threw  her  across  the  bows  of  The  Jones;  and 
that  the  starboard  bow  of  The  Jones  came  in 
contact  with  the  starboard  side  of  The  Willis 
about  amidships.  On  the  same  day  the  owners 
of  The  Jones  filed  an  amended  cross  libel,  ooo-  ISl^" 
tBining  substanttallv  the  same  averments  as  the 
amended  answer,  u  variation  of  those  hi  the 
original  cross  libel.  The  original  libel  was,  br 
stipulation,  made  the  answer  to  the  cross  Ubel. 

In  July,  1875,  the  district  cotirt  entered  a 
decree,  flndhig  that  The  Willis  was  in  fault, 
dismisdng  her  libel,  pronoimdog  for  the  libel- 
ants in  the  cross  libel,  and  awarding  to  them 
$1,500  damages.  The  owners  of  The  Willis 
appealed  to  the  circuit  court  In  August,  1881, 
that  coiut  entered  a  decree,  finding  that  The 
Jones  was  in  fault,  reverdng  the  decree  of  the 
district  court,  dinnissing  Uie  cross  libel,  pro- 
nouncing for  the  libelants  In  the  original  libel, 
and  awarding  to  them  $83,826.75  for  damages 
and  interest.  FVom  that  decree,  the  owners  of 
The  Jones  have  appealed  to  this  court. 

The  dxcuit  court  filed  the  following  findings 
of  fact: 

"first.  That,onthellthdayof NovembCT, 

1872,  a  collision  occurred  between  the  schooner 
Willis  and  the  bark  Elizabeth  Jones,  on  Lake 
Erie,  Ht  about  16  miles  east  of  Point  au  Pelce. 
The  libelant,  the  schooner  Willis,  was  bound 
for  Buffalo ;  the  respondent,  the  bark  Jones, 
was  bound  for  Chicago.  The  vessels  collided 
at  a  quarter  before  two  in  the  morning.  The 
Willis  was  sailing  east  by  nortli.  The 
bark  was  sailing  a  general  course  southwest  by 
west  one  half  west,  steering  by  the  wind.  The 
wind  was  south,  about  a  nz  knot  breeze,  at  the 
time  of  the  collision.  Previous  to  the  collision 
it  had  beeu  southeast,  picking  up  to  the  west- 
ward. At  twelve  o'clock  the  wind  was  cast. 
At  twenty  minutes  after  one  tt  was  southeast. 
At  the  time  of  the  colllsl<xi  it  was  south.  The 
WUlis  had  die  wind  free,  and  the  bark  was 
close-hauled  on  the  port  tack.  Both  vessels 
bod  their  proper  lights  and  watch  on  deck. 
The  vessels  were  between  two  and  fom  miles 
aput  when  they  sighted  each  other's  lights. 
'The  night,  though  it  occasionally  cloudea  up, 
was  favorable  and  light  enough  to  make  objects 
easily  discernible  for  two  at  three  miles.  The 
schooner  was  laden  with  a  cargo  of  barley,  and 
the  bark  with  a  cargo  of  ooal.  When  tbeves- 
Bcls  collided,  the  starboard  side  of  the  stem  of 
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fhe  bark  struck  the  sdiooner  on  the  starboard 
■ide  between  the  tore  and  main  rigging;  struck 
her  amidghine,  at  about  right  angles,  on  the 
[518]  starboard  side.  The  schooner  and  her  cargo 
sank  in  less  than  half  an  hour  and  was  a  total 
loss.  The  injuij  sustained  Ij  The  Jones  was 
fixed  In  the  decree  of  the  district  coort  at 
11,600. 

Second.  The  officers  and  men  of  the  schooner 
Willis  first  righted  the  green  Ugfat  of  the  bark 
Jones,  about  bait  a  point  tm  the  schooner's 
starboard  bow.  at  a  distance  of  about  three 
miles  ofF,  and  continued  to  see  the  grera  light 
of  The  Jones  until  the  vesnls  were  within  a 
length  of  each  other,  when  Hie  Jones  opened 
her  red  light.  • 

Third.  The  helm  of  The  Willis,  as  soon  as 
the  light  of  The  Jones  appeared,  was  at  ouce 
put  to  starboard,  and  she  went  off  a  point  and 
then  steadied,  the  light  of  The  Jones  uiereupon 
opeolnff  about  a  point  ahd  a  half.  When  alraut 
two  tnues  distant,  the  helm  of  The  Willis  was 
again  put  to  starboard  a  point  and  "then  steadied, 
the  light  of  The  Jones  thereupon  opening  about 
two  points. 

Fourth.  That  the  mate  in  command  of  The 
Jones  gave  the  foltowing  order  immediately 
after  first  sighting  the  light  of  The  Willis:  "I 
went  aft  to  the  man  at  the  wheel  to  see  how  she 
was  headed,  and  her  sails  were  then  kind  of 
shaking.  I  told  him  to  'look  out  and  keep  the 
sails  fml.'  Then  I  went  forward  again.  By 
the  time  I  got  forward,  the  sails  was  lifting. 
Again  I  told  him  to  keep  the  sails  tuU — 'draw 
up  and  keep  the  sails  fiul.' " 

Fifth.  At  the  momeat  the  vessels  were  ap- 
proaching collirion,  the  helm  of  The  Willis  was 
put  hard-a-starboard,  and  she  must  have  swung 
80  as  to  head  northeast,  and  thus  have  exposed 
her  starboard  side.  At  this  juncture  Tlio  Jones 
ported  her  helm,  and  the  vessels  collided,  the 
stem  of  The  Jones  striking  The  Willis  amid- 
shim,  on  the  starboard  side." 

The  circuit  court  also  filed  the  following  con- 
clusions of  law: 

"First.  The  court  finds,  as  a  conclusion  of 
law,  that  this  case  falls  under  the  12th  article 
of  the  re^lntions  for  preventing  collisions  at 
sea,  applicable  to  the  navigation  of  vessels. 

Second.  That  the  berk  Jones,  being  close- 
hauled,  and  the  schooner  Willis  being  free,  It 
[5101  hecame  the  duty  of  The  Willis  tokeep  out  of 
the  way,  and  she,  having  come  Into  collision, 
must  show  why  she  did  not  discharge  that  duty 
and  avoid  the  collision. 

Third.  The  court  finds,  as  a  matter  of  law, 
that  each  of  the  changes  heretofore  recited  in 
the  findings  of  fact,  as  having  been  made  by  The 
Jones,  was  improper. 

Fourth.  The  court  also  finds,  asa  matter  of 
law,  that  the  changes  recited  in  the  findings  of 
fact,  as  having  been  made  b]^  The  Willis,  were 
proper." 

There  is  a  bill  of  exceptions,  cont^ning  ex- 
ceptions by  the  claimants  of  The  Jones  to  the 
first,  third  and  fourth  conclusions  of  law.  Our 
review  of  the  decree  below  is  limited  by  statute 
to  a  determination  of  the  questions  of  law  which 
arise  on  the  record,  under  the  facts  stated  by 
the  circuit  court.  The  opinion  of  that  court, 
although,  88  required  by  a  rule  of  this  court, 
annexed  to  and  transmitted  with  the  record,  is 
no  part  of  It. 
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When  this  coUirion  occorredf  the  regulations 
In  force  for  preventing  collisions  on  uie  water 
were  those  prescribed  by  the  Act  of  April  39, 
1864, 18  Stat  at  L.,  68.  Articles  11, 18. 18. 10 
and  20  of  the  "Steering  and  Sailing  Rules  "  Id 
that  Act  have  a  bearing  on  this  case,  and  an 
astoUows: 

"  Two  Sailino  SmPB  Hesttoo. 

Article  11.  It  two  sailing  ships  are  meeting 
end  OD  or  nearly  end  on,  so  as  to  involve  risk  m 
colliidoa,  the  helms  of  both  shall  bepnt  to  port, 
so  that  each  may  pass  on  the  port  dde  m  Uw 
other. 

Two  Saiuna  Ships  CaossiNa. 
Article  13.  When  two  sailing  ships  an 
crossing,  so  as  to  Involve  risk  of  couision,  then, 
if  they  have  the  wind  on  diiferent  sides,  the  ship 
with  the  wind  on  the  port  side  shall  keep  out 
of  the  way  of  the  ship  with  the  wind  on  the  [SCO] 
starboard  side,  except  In  the  case  in  which  the 
ship  with  the  wind  on  the  port  side  is  close- 
hauled,  and  the  other  ship  free,  in  which  case 
the  latter  ship  shall  keep  out  of  the  way.  But 
if  they  have  the  wind  on  the  same  side,  or  if 
one  of  them  has  the  wind  aft,  the  ship  which 
is  to  windward  shall  keep  out  of  the  way  of  the 
fihip  whteh  Is  to  leeward/* 

"COHBTRUCmOH  OP  AKTICLES  12, 14,  16  AUDIT. 

Article  18.   Where,  by  the  above  rules,  one 
of  two  ships  is  to  keep  out  of  the  way,  the  other 
shall  keep  her  course  subject  to  the  qualifica- 
tions contained  in  the  following  article: 
Pboviso  to  Save  Special  Cahep. 

Article  19.  In  obeying  and  conslnifng  these 
rules,  due  regard  must  be  had  to  all  dangi>ra  of 
navigatim,  and  due  regard  muBt  also  be  liad  to 
any  special  ctrcumstances  which  may  exist  in 
any  particular  case  renderinga  departure  from 
the  above  rules  necessary  in  order  to  avoid  im- 
mediate danger. 

No  Ship  under  ant  Ctrcuhstakcbs  to  Nso- 
LECT  Proper  pRECAtrriONS. 

Article  20.  Nothing  in  tbese  rules  shall 
exonerate  anj  ship  or  the  owner  or  master  or 
crew  thereof,  from  the  consequences  of  any 
neglect  to  carry  lights  or  signals,  or  of  any  n^- 
le^  to  keep  a  proper  lookout,  or  of  the  negl^ 
of  any  precaution  which  may  be  required  by 
the  ordinary  practice  of  seamen,  or  by  the 
special  circumstances  of  the  case." 

A  reference  to  the  statements  of  the  original 
answer  ot  The  Jones,  and  of  her  original  cross 
libel,  shows  that  the  case  she  first  attempted  to 
make  was  one  under  article  11,  of  two  sailing 
vessels  meeting  end  on  or  nearly  end  on,  so  as 
to  Involve  risk  of  collision,  where  both  are  re- 

Siired  to  port.  This  is  shown  by  the  averments 
at  The  Willis  "was  approaching  The  Jones 
in  an  opposite  direction  from  the  course  of  The 
Jones:  that,  when  the  light  of  The  Willis  was 
first  seen,  it  was  almost  dead  ahead,  and  con- 
tinued on  that  line  as  the  vessels  approached  [SSll 
each  other;"  and  that  The  Jones,  seeine  danger 
of  a  collision,  ported,  but  The  Wilfis  star 
boarded.  After  the  trial  before  the  district 
court,  the  amended  answer  and  the  amended 
cross  libel  set  up  a  case  where  The  Jones  saw, 
on  her  port  bow,  the  red  light  of  The  Willis; 
that  light  continued  to  show  more  on  the  port 
bow  of  The  Jones;  The  Willis  did  not  see  the 
green  light  ot  The  Jones;  and.  immediately 
before  the  conislon.  The  Jones  began  to  port 
her  helm,  but  aeeiDg  that  The  Willis  was  star 
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bcdrdlng,  changed  her  hdm  to  starboard.  Thia 
Dew  tbeory  on  the  part  of  The  Jones  as  to  her 
defense  indicates  plnioly  that  she  was  conscious 
that  her  porting  was  a  wrong  maneuver, 
and  that  she  undertook  to  account  for  the  col- 
lisioD  bv  alleging  that  she  saw  the  red  light  of 
Tbe  WuliB  cm  her  port  bow,  and  that  it  opened 
more  on  that  bow,  and  that  The  Wilm,  by 
starboarding  after  that,  came  across  her  path. 
Thia  theory  is  negatived  by  the  findings  of  the 
circuit  court 

The  salieot  facts  exhibited  hi  those  findings 
are  as  follows:  Tbe  Willis  was  sailing  east  by 
north.  The  Jones  was  sailing  a  general  course 
southwest  by  west  half.  west,  steering  by  the 
wind.  The  collision  occurred  at  a  quarter  be- 
fore two  A.  H.  At  twelve,  midnight,  tbe 
wind  was  east.  At  twenty  minules  pnst  one, 
twenty-five  minutes  before  the  collision,  the 
wind  was  southeast.  At  that  time,  if  The 
Jones  was  sailing  southwest  bv  west  half  west, 
her  couree  was  mne  points  and  a  half  from  tbe 
wind,  and  she  was  not  close-hauled.  She  could 
ccrtninly,  though  a  bark,  bold  the  wind  at 
seven  poitttsoff.  At  the  same  time,  The  Willis, 
if  sailing  east  by  north,  was  five  points  from 
the  wind.  The  wind  being  a  six  Knot  breeze, 
it  is  plain,  in  view  of  the  combined  speed  of  the 
vessels,  that  they  had  not  yet  seen  each  otlier 
twenty-five  minutes  before  the  collision.  The 
wind  was  hauling  to  tbe  southwonl,  and 
chani?ed  the  four  points,  to  soutb.  In  those 
twenty-five  minutes.  If,  because  of  that  cliange 
of  tlic  wind,  The  Jones,  to  hold  the  wind,  fell 
off  to  seven  points  from  the  wind,  she  would 
be  heading  west  by  south,  or  directlv  opposite 
to  tbe  east  by  north  course  of  The  Willis. 

The  Willis  made  tbe  green  light  of  The  Jones 
about  half  a  point  on  hcrslarlioardbow,  about 
[5iS2]  three  miles  on,  and  continued  to  see  that  green 
light  till  The  Jones  was  within  a  length  oft, 
when  The  Jones  opened  her  red  light.  As 
soon  OS  The  Willis  saw  the  green  light  of  The 
Jones,  she  put  her  own  green  light  against  it 
by  stnrbonrding,  and  went  off  a  pomt,  and 
then  stciidicd;  that  is,  she  headed  east  north- 
east. It  follows,  that  she  showed  her  green 
lis^ht  to  Tbe  Jones.  This  starboarding  by  The 
Willis  was  when  tbe  vessels  were  about  three 
miles  a[Hut,  and  from  fifteen  to  dghtoen  min- 
utes before  the  collt^n,  as  their  comUned 
speed  was  from  ten  to  twelve  miles  an  hour. 
1  JIG  Jones  must  have  seen  that  The  Willis  was 
falling  oft.  and  trying  to  get  out  of  her  way. 
Groen  lipibl  to  green  Tieht  was  safety.  When 
Tlic  Willis  thus  hcndcd  east  northeast ,  the 
green  light  of  The  Jones  was  one  point  and  a 
half  on  bcr  starboard  bow.  When  the  vessels 
were  about  two  miles  aput,  that  is,  from  ten 
to  twelve  minutes.  The  Willlsfell  oft  one  point 
more,  to  northeast  by  east,  and  the  green  light 
of  The  Jones  got  to  be  two  points  on  her  star- 
board bow.  All  this  time  The  Willis  was  try- 
ing to  get  out  of  the  way  of  The  Jones.  She 
did  so  m  a  propermanner,  bycarrvingberown 
green  light  away  from  the  green  light  of  The 
Jones,  and  by  taking  a  course  which  did  not 
and  could  not  cross  the  course  of  Tbe  Jones. 
When  The  Willis  thus,  at  two  miles  distance 
from  The  Jones,  headed  northeast  by  east,  The 
Jones,  with  the  wind  south,  would,  if  close- 
liauled  at  seven  points  from  the  wind,  bead  no 
farther  off  than  west  by  aouth.  At  the  cd- 
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l^on.  The  Willis  was  heading  n<»theast,  or 
one  point  more  off;  and  ihe  starboard  side  of 
the  stem  of  The  Jones  struck  the  starboard  side 
of  The  Willis  amidships,  at  about  right  angles. 
To  do  this.  The  Jones  must  have  headed  about 
northwest,  which  was  a  change,  by  porting,  of 
five  points  from  her  course  of  west  by  south, 
which  latter  course,  with  the  wind  south, 
would  have  allowed  her,  at  seven  points  off,  to 
be  close-hauled  and  have  her  sails  full. 

The  Jones  ran  into  danger  by  porting.  She 
did  not  port  to  avoid  couision  or  immediate 
danger.  She  ported  when  she  must  have  seen, 
all  the  time,  that  The  Willis  was  going  away 
from  her.  This  porting  by  The  Jones  was  no 
paxi  at  kee^g  her  course,  and  it  caused  the 
collision.  It  was  a  d^rture,  bv  The  Jones,  iSSS 
from  the  course  which  The  WilUs,  constantly 
seeing  thegroen  light  of  The  Jones,  had  a  right 
to  thmk  The  Jones  would  keep,  especi^h'  in 
view  of  the  persistent  falling  off  of  The  Willis. 
It  was,  therefore,  a  change  of  course  by  The 
Jones.  It  was  a  change,  by  her,  across  tbe 
course  of  The  Willis,  to  tne  extent  of  five  points 
beyond  Iier  ekwe-faauled  course,  at  west 
south. 

Conceding  it  to  have  been  the  duty  of  The 
Willis,  under  article  12,  to  beep  out  of  the  way 
of  The  Jones,  it  was  equally  the  duty  of  the 
latter  not  to  baffle  orprevent  the  efforts  of  The 
Willis  to  that  end.  Her  departure  from  the  re- 
quirement of  article  18,  that  she  should  keep  her 
course,  cannot  be  justified  under  article  19,  be- 
cause there  were  no  special  circumstances  which 
rendered  such  departure  necessary  in  order  to 
avoid  immediate  danger.  In  7VU  Elisabeth 
Jenkins,  L.  R.,  1  P.  C.,  601,  it  is  laid  down 
that  if  a  ship  bound  to  keep  her  course  under 
article  18,  justifies  her  departure  from  that 
course  under  the  words  of  article  19,  she  takes 
upon  beraelf  the  obligation  of  showing,  both 
that  her  departure  was,  at  the  time  it  took  place, 
necessary,  in  order  to  avoid  immediate  danger, 
and  that  tiie  course  adopted  by  her  was  reason- 
ably calculated  to  avoid  that  danger.  Under 
article  30,  the  special  circumstances  of  the  case 
required  that  The  Jones  should  be  careful  not 
to  port  as  and  when  she  did.  Article  20  was  in 
force  at  the  time  of  this  collision,  although  it  is 
not  rfr«nacted  in  the  Revised  Statutes.  Why  It 
was  omitted  is  not  apparent,  as  it  had  not  been 
repealed.  It  was  one  of  the  articles  in  the  Brit- 
ish Act  of  1863  (35  and  36  Ylct.,  ch.  68),  from 
which  our  Act  of  1864  was  taken,  and  It  still 
remains  an  article  in  the  regulations  promul- 
gated by  the  British  order  in  Council  of  August 
14, 187S  (4  P.  D.,  241],  which  states  that  it  has 
been  made  to  appear  uiat  the  Government  of  tbe 
United  States  is  willing  that  those  regulations 
shall  apjpiv  to  ships  of  the  United  States,  whether 
within  Britishjurisdiction  or  not,  after  Septem- 
ber 1, 1880.  We  do  not  Intend  to  Intimate,  how- 
ever, that  tbe  precautions  it  enacts  are  not  to 
be  enforced  as  parts  of  the  general  law  of  navi- 
gation, though  not  now  embodied  in  any  statute. 

The  cinmit  court  held  that  each  of  tbe  change!  [S24] 
recited  in  the  findings  of  fact,  as  having  been 
been  made  by  The  Jone^  was  Improper;  and 
that  the  changes  recited  therein  ashamng  been 
made  by  The  Willis  were  proper.  In  regard  to 
The  Jones,  it  is  contended  for  her,  that  she  was 
at  liberty  to  make  such  variatloDS  from  bar 
ooune  as  the  wind  raidered  neoenuy,  to  enable 
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her  to  keep  her  salla  filled  and  keep  oq  her  port 
tack.  It  muat  be  concluded,  from  the  fourth 
flndioflr  offset  and  the  third  coucIusIod  <rf  law, 
that  The  Jones  was  maneuvered  on  two  occa- 
sions in  such  a  manner  as:  first,  to  allow  her 
snits  to  shake,  and  second,  to  allow  her  to  fiUl 
oil  nnd  fill  her  sails;  that  this  falling  off  was 
effected  by  putting  her  helm  up  or  to  port;  an<1 
that  the  circuit  court  regarded  these  maneuvers 
as  changes  and  os  improper  ones.  In  view  of 
what  it  is  found  The  Willis-was  doing,  it  Ii 
plain  that  these  changra  were  calculated  to 
baffle  the  efforts  of  The  Willis,  by  starboarding, 
to  get  away  from  The  Jones;  and  that  they 
amounted  to  a  following  up  of  The  Willis  by 
The  Jones.  Altlioufjrh  the  wind  had  got  as  far 
as  south.  The  Jones  bad  no  right  to  per^  in 
falling  off  towards  The  Willis  to  an  extent  suf- 
ficient to  produce  a  (nllision.  when  The  Willis 
was  all  the  while  going  away  in  the  same  di 
recUon.  The  duty  of  The  Jones  to  keep  her 
course  did  not  permit  her  to  do  so  in  such  a  way 
as  to  bring  alMut  a  collision  with  a  vessel  whose 
green  light  was  constantly  receding.  There  ia 
no  idea  appertaining  to  keeping  a  course  which 
Justifies  holding  to  it  in  such  way  as  to  bring 
on  a  peril.  Tlie  only  minciple  Inherent  in  It,  u 
to  so  act  as  to  enable  uie  other  vessel  on  whom 
the  duty  rests,  to  adopt  with  success  means  of 
getting  out  of  the  way. 

It  is  apparent  that.notwitlistaodinc  the  alleged 
endeavor  of  The  Jones  to  keep  close-hauled,  with 
the  wind  south.  The  Willis,  by  her  starboarding 
two  points,  from  a  course  east  by  north  to  a 
course  northeast  by  east,  would  have  gone  clear 
of  The  Jones,  but  for  the  porting  ot  The  Jones,  as 
found  in  tiio  fifth  finding  of  fact,  which  carried 
her  liend  around  at  least  five  points  towards 
The  Willis.  The  following  diagram  illustrates 
the  courses  and  bearings  of  the  two  vessels, 
prior  to  any  start>oardingby  The  Willis  and  to 
any  porting  by  The  Jones: 


It  shows  The  Willis  on  a  course  east  by  north, 
and  The  Jones  on  a  course  southwest  by  west 
half  west,  five  points  and  a  half  from  south.  At 
that  time  the  vessels  were  three  miles  apart,  or 
fifteen  to  eighteen  minutes.  When  tbcy  were 
two  miles  apart,  or  ten  to  twelve  minutes,  after 
The  Willis  had  twice  starboarded,  and  to  north- 
east by  cost,  the  gi'ecn  light  of  The  Jones  hoie 
two  points  on  the  starl)oajd  bow  of  The  Willis. 
Then,  with  any  proper  foiling  oft  of  The  Jones 
to  hold  a  south  wind,  even  to  the  extcntof  seven 
pdnts,  or  to  west  by  south,  when  The  Willis 
was  on  a  course  northeast  by  east,  or  two  points 
■way  from  the  course  of  The  Jones,  there  would 
have  been  no  collision,  if  The  Jones  had  not 
ported  five  points  more. 

It  is  contended  for  The  Jones  that  The  Willis 
should  have  ported,  instead  of  starboarding. 
But,  as  she  saw  the  green  light  of  The  Jones  on 
her  atarboard  bow,  to  have  ported  would  have 
thrown  her  across  the  course  of  The  Jones,  as 
shown  by  the  f<^wing  diagram: 
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light  of  The  J^es.  ^illh  to(S?coumal 
safety,  and  in  the  langungc  of  the  cases,  "  do- 
termmed  the  risk."  Article  12  applies  only  to 
caws  where  the  vessels  "  are  crossing  so  as  to 
involve  risk  of  collision."  Even  assuming,  on 
the  facts  found  that  these  vessels  were  crossing, 
so  as  to  involve  risk  of  collision,  when  they  first 
sighted  each  other,  The  Willis  "  determined  tbe 
risk  "  when  the  had  gone  oS  two  points  by  star- 
boarding,  and  brought  green  light  to  green  liriit. 
This  Is  the  point  in  judgment  in  TJis  Bm  of 

But  it  Is  urged  for  Tbe  Jones  that  the  porting 
mentioned  in  the  fifth  finding  was  a  porting  tn 
extremis  and,  therefore,  excusable.  The  find- 
ing is  not  to  that  effect.  The  changes  made  by 
The  Willis  ore  found  to  have  been  proper  and 
were  proper.  This  being  so,  no  fault  of  The 
Willis  induced  the  final  act  of  porting  by  The 
Jones.  To  be  an  excusable  mistake  tnertremtk, 
a  pardonable  maneuver,  though  contributing  to 
or  inducing  a  collision,  when  the  maneuver 
would  have  been  faulty  if  not  excusable,  it 
must  be  one  produced  by  fault  or  mismanage- 
ment in  the  other  vessel,  ^eamtliip  Co.  v. 
RumbaU.  21  How.,  872,  888  [62  U.  S.,  XVI., 
144, 1481;  The  NicJiol*,  7  Waif.,  656,  606  [74  U. 
a.  XIX.,  1S7, 1501;  T/ieCa}Toa,^U.,9m.  SOS 
[75  U.  S.,  XIX..  392.  3081;  The  IkxUr.  23  Id.. 
69,76  [90  U.S..  XXIIl..  84,86];  The  UyireU 
Ctuitfe,  4  P.  Div..  219.  Tlie  last  case  is  a  well 
considered  judgment  by  Lnnle  JviUeet  Jnmcs, 
Brett  and  Cotton,  in  the  Courtof  Appenl,and  the 
rule  there  formulated  is,  that  '*  Where  one  ship 
has,  by  wrong  maneuvers,  placed  odoUkv  ship 
in  a  position  of  extreme  danger,  Umt  other  ship 
frill  not  be  held  to  blame  if  she  has  done  somo- 
rhing  wrong,  and  bos  not  been  mnnptivcred 
^vlth  perfect  skill  and  presence  of  mind." 

On  the  whole  eaee,  tte  are  of  opinion  that  the 
decree  of  tiie  Circuit  Court  muet  be  affirmed,  but 
without  intereet  on  the  amount  of  that  dscree. 

Tnieoopy.  Test: 

James  H.  HcKenneri  Ctert,  Sup.  Cbnrt.  U.8L 


WILLIAH  BRITl  ON  bt  al..  F^.  As  Brr.^ 
fi. 

JOHN  RUSSlfiLL  THOBNTOK. 

(See  S.  C  Reporter^  ed.,  586-586.) 

Detiaeover,  when  taket^ect— specific  dm'ae,tBhm 
devetted— state  rvie  of  proper^,  when  binding 
in FederalCourtt— judgment  in  ^eetment.when 
not  eonetutive. 

*1.  Under  a  devise  to  one  penon  In  fM,  and.  Id 
case  he  should  die  under  aye  and  without  efalldnn. 
to  another  In  fee,  the  derlie  over  takes  effect  upon 
the  death  at  mas  time  of  the  first  devisee  under  mgo 
nnd  without  chlldreo, 

Z.  A  testator  devised  to  K.,  dau^ter  of  hia  son 
K.,  a  parceled  land  In  fee,  pcovUM  that  sboulAL 


V  ^ead  notes  by  Jfr.JMlesaBaT. 
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die  fu  her  mioorlty,  and  without  lawful  latne  then 
living,  the  land  should  revert  and  become  a  part  of 
tbe  residue  of  bia  estate;  devised  other  land  to  bis 
•on  W.  for  Ufe,  and  to  J.,  wo  of  In  foe,  with  a 
like  proviso ;  gave  to  bla  widow  certain  real  ana 
personal  property  for  life ;  and  devised  the  residue 
of  his  estate  to  bb  eiecutora  and  directed  tbat  the 
Income  be  suffered  to  accumulate  until  his  eldest 
n^dcblld  then  living  should  attain  the  age  of 
twentv-ono  years,  or  until  the  decease  of  bis  son 
W.,  WDicnever  should  first  occur,  and  then  the 
whole  to  be  ogually  divided  among  all  bis  grand- 
ohildien  then  uvlnK,  and  In  making  sucb  division 
the  amount  of  tbe  devises  to  J.  and  to  E.,  according 
to  an  estimate  of  their  present  value,  to  be  made  by 
three  approlsets,  to  be  obarged  to  them  as  part  of 
their  respective  shares.  Held,  tbat  tbo  estate  of  E. 
In  the  land  speclflcally  devised  to  her  was  devested 
by  her  dying  under  age  and  without  issue,  though 
after  the  deaths  of  the  testator  and  of  W. 

&  A  statute  of  a  State,  enacting  that  two  ooncur- 
ring  verdicts  and  Judgments  In  Q]ectment  shall  be 
conclusive  of  tbe  title,  eatablicdies  a  rule  of  prop- 
erty Id  land  within  the  State,  and  binds  tbe  courts 
of  the  United  States. 

4.  Under  tbe  Statute  of  Pennsylvania  of  April  UL 
1807,  enacting  tbat  two  coocurrlnff  verdicts  and 
Judgment  thereon  between  the  same  parties  in 
ejectment  shall  be  conclusive  and  bar  the  right,  oite 
judgment  on  a  special  verdict  is  not  conclusive  of 
any  fact  found  oy  that  verdict;  and  two  verdicts 
and  Judgments  are  not  conclusive  upon  a  title  not 
therein  adjudicated. 

[No.  106.] 

Aryuea  iTtw.  £6, 1884.    DecidtA  Ike.  IS,  2884. 

IN  ERROR  totbeCircuitOourtof  the  United 
States  for  the  Western  District  of  Fenn- 

sylvania. 

The  history  and  facts  of  the  case  appear  In  the 
opinion  of  tbe  court.  See,  also,  87  Pi.  St.  881. 

Messrs.  Qeorge  ShirM,  Jr^  uid  Jkmid 
Ka4ne,  for  plainiiUs  in  error : 

In  tbe  proviso  to  tbe  specific  devise,  the  tes- 
tator was  contemplating  and  providing  for  the 
death  of  Eliza  Ann  in  Lis  lifetime. 

The  devise  itself  conferred  an  absolute  and 
unrestricted  estate,  which  was  to  vest  immedi- 
ately on  the  death  of  the  testator ;  and  it  will 
be  ol)served  that  the  testator  used  tbe  same  lan- 
guage in  tbe  devise  to  Ids  grandson,  Joseph. 

While  the  qiedsl  verdict  and  ju^ment  were 
not  conclusive  as  to  the  title  in  dispnte,  tbey 
were  conclusive  as  to  the  question  of  net,  Eliza 
Ann's  age. 

We  must  not  overlook  the  distinction  be- 
tween former  judgments  andformerverdicts;the 
former  operating  as  a  bar  to  subsequent  actions 
founded  on  the  same  demand  ;  tbe  latter  operat- 
ing as  a  bar  to  the  further  litigation  of  tbe 
special  finding  of  tbe  jury,  irrespective  of  the 
nature  of  the  cause  of  action. 

See,  Bigclov,  Estop.,  3d  ed.,  pp.  86,  46. 

There  are  many  well  considered  cases,  by 
courts  of  the  highest  authority,  in  which  it  h^ 
been  held  tbut  an  estoppel  is  created  by  a  fecial 
finding  by  a  Jur^,  regardless  id  any  uennty  in 
the  cause  of  action. 

^tov.,S(arr,  SConn.,  060.;  Mtpkimr.Les, 
6  Wheat.,  109;  Outnm  t.  Sforwood,  9  East, 
846;  Gardner V.  BueliAee,S Cow.,  laO;  Aurora 
V.  West,  7  WaU.,  94  (74  U.  S.,  XIX.,  46); 
Beloit  V.Morgan,  7  Wall..  619(74  U.  S.,  XIX., 
205);  Tioga  It.  R  Go.  v.  Blostimrg  R.  R.  Co.,  20 
Wall.,  187  (87  U.  S.,  XXII.,  881). 

Jfewrt.  C.  E.  Boyla  and  O.  W.  K.  Minor, 
for  defendant  in  emur. 

Mr.  Jvttioe  Gray  delivered  the  opinion  of 
flie  court: 

This  was  an  action  of  ejectment  brought  on 
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April  la,  1880,  In  tbe  Court  of  Common  Pleas 
of  tbe  Coimty  of  Fayette  and  State  of  Pennsyl- 
vania by  John  Russell  Thornton,  a  citi/cn  of 
that  State,  acainst  George  A.  Wilson,  a  citizen 
of  Ohio,  and  William  Britten  nod  George  E. 
Hoffg,  citizens  of  Pennsylvania,  his  lennnta  at 
will ;  and  removed  \xy  Wilson  into  tbe  Circuit 
Court  of  tbe  United  States  for  tbe  Western  Dis- 
trict of  Pennsylvania. 

At  the  trial  in  tbat  court,  before  a  jury,  botlt 
^rties  claimed  title  under  tbe  will  of  Josei^ 
ThomtoD,  wbodicdonOctobcrSS,  1889,  seised 
of  the  land;  tbe  plaintiff  as  hissurviving  grand- 
child, and  tbe  defendants  through  Eliza  Ann 
Thornton;  and  the  following  facts  were  ad- 
mitted: 

Joseph  Thornton's  will,  which  was  duly  ad- 
mitted to  probate,  besides  devising  certain  real 
and  pereonol  property  to  his  widow  for  life,  di- 
recting his  executors  to  pny  at  their  discretion  to 
bis  son  Nelson  the  sum  of  $365  ayear  during  bis 
life,  and  making  other  devises  and  bequests, 
contained  tbe  following : 

''Item:  I  give  and  devise  to  my  son,  William 
8.  Thornton,  during  his  natural  life  all  tbat  [528* 
bodyof  land  lying  in  Luzerne  Township,  Fay- 
ette County,  on  which  he  now  lives,  consisting 
of  four  parcels  adjoining  each  other,  which  I 

i)urcbasea  of  Samuel  McMullin,  Nicholas  Mil- 
er,  Eliza  Coleman,  and  the  heirs  of  Abraham 
Merritt,  to  hold  the  same  without  impeocbmcnt 
of  waste." 

"  Item :  to  my  grandson,  Joseph  Thornton, 
son  of  my  said  son  William,  I  give  and  devise 
all  tbe  lands  in  the  preceding  Item  devised  to  his 
father,  to  possess  and  enjoy  the  same  from  the 
death  of  his  father,  forever ;  provided,  that  (if) 
the  said  Joseph  die  in  bis  minority  and  without 
lawful  issue  then  living,  the  said  land  shall  re- 
vert and  become  a  {wrt  of  the  residue  and  re- 
mainder of  my  estate  hereinafter  disposed  of." 

"  Item :  To  Eliza  Ann  Thornton,  natural 
daughter  of  my  said  son  Nelson,  I  gtve  and  de- 
vise all  tbat  pluitatlon  booj^t  of  Ainirew  Porter 
and  John  Davis,  lying  on  tbe  Honongohela 
River,  in  Luzerne  Township,  adjoining  Eliza 
Crawford,  Thomas  Neelan,  Joseph  Crawford, 
and  Joseph  Crawford,  Jr.,  containing,  as  is  sup- 
posed, two  hundred  and  sixty  acres,  besides  al- 
lowances, be  tbe  same  more  or  less,  she  paying 
out  of  the  rents  to  my  executors  the  sum  of 
three  hundred  and  idz^-flva  (d<dlarB)  annnally 
during  the  life  of  my  said  sonNelaon;  provided* 
tbat  should  the  said  Eliza  Ann  die  in  bcr  minor- 
ity and  without  lawful  issue  then  living,  the 
bnd  hereby  devised  shall  revert  and  become  a 
part  of  the  resldne  of  my  estate  hereinafter  dis- 
posed of." 

"  Item:  All  tbe  rest  and  residue  of  my  estate 
not  heretofore  disposed  of  I  ^ve,  devise  and  be* 

aaoath  to  my  executors;  and  I  do  hereby  an- 
lorize  and  empower  them  or  the  survivw  of 
them  or  their  successors  in  the  said  office,  to  sell 
and  convey  any  and  all  of  my  real  estate  not 
herein  fully  disposed  of ,  If  in  their  discretion 
they  shall  Uiink  it  for  the  advantage  or  conven- 
ience of  my  estate,  and  whenever  tbey  may 
think  proper  so  to  do;  and  In  the  meantime  to 
receive  the  rents.  Issues  and  profits  M  the  teal 
estate  anl  the  proceeds  of  the  personal  and  the 
dividends  of  all  stocks,  and  apply  tbem  to  the 
payment  of  the  tegades  tA  this  my  wiU. 
^'ItlsmywUl&rttbennti.lisiiesandprof-  [589 
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Its  of  the  real  estate,  eiven  to  my  execaton,  or 
the  proceeds  tbereoi,  u  sold,  and  the  dlrideodB 
of  all  my  estate  given  to  them,  or  the  proceeds. 
If  lold,  and  the  proceeds  of  all  other  penonal 
estate  not  required  to  pay  the  debts  and  lega- 
cies heretofore  given,  be  vested  by  my  execu- 
tors in  stocks  or  put  out  at  interest  and  suffered 
to  accumulate  tmtQ  my  eldest  grandchild  then 
Uviog  shall  attain  the  age  of  twenty-one  years, 
or  until  the  decease  of  my  son  William,  which- 
«ver  shall  fint  occur,  and  then  the  whole  to 
be  equally  divided  among  all  my  grandchildren 
then  living,  and  the  children  of  any  who  may 
be  dead  leaving  issue,  such  issue  to  take  by 
representation.  The  eaid  Eliza  Ann,  natural 
slaughter  of  my  son  Nelson,  to  be  considered  a 
grandchild  ana  to  be  entitled  to  share  as  such; 
and  in  making  such  division  the  amount  of  the 
devise  made  to  Joseph,  son  of  my  son  William, 
and  to  the  said  Eliza  Ann,  according  to  an  esti- 
mate of  their  present  value,  to  be  made  by  three 
men  appointed  by  my  executors  or  by  the  Or- 
phnns'  Court,  to  be  charged  to  them  or  their 
children  as  part  of  their  respective  shares." 

William  B.  Thornton  died  in  1853,  before  any 
of  the  testator's  [grandjchildren  hod  attained 
the  age  of  twentynsne  years.  Eliza  Ann  Thorn- 
ton, on  January  1,  1866,  married  John  S. 
Krcppe,  and  died  on  January  38, 1857,  without 
lawful  issue  then  living,  and  leaving  her  hus- 
band her  heir  at  law;  and  he,  on  November  16, 
1872,  c-onvcyed  the  land  in  dispute  to  Britton, 
who,  on  March  8, 1678,  conveyed  an  undivided 
half  of  it  to  Hogg;  and  on  February  8,  1378. 
Britton  and  Hogg  conveyed  the  whole  to  the 
defendant  Wilson.  Erepps  died  on  November 
16,  1878.  The  plahitilf,  John  Suesell  Thorn- 
Ion,  was  the  sole  surviving  grandchild  and  heir 
at  law  of  the  testator,  all  the  other  grandchil- 
dren having  died  without  issue. 

There  wus  conflicting  evidence  of  the  date  of 
Eliza  Ann's  birth;  the  evidence  for  the  plaint- 
iff lending  to  show  that  it  was  February  12, 
1686;  and  the  evidence  for  the  defendants  tend- 
ing to  show  that  it  was  February  13, 1835. 

The  defendants  requested  the  court  to  in- 
struct the  jury  that,  William  S,  Thornton  hav- 
ing died  in  the  lifetime  of  Eliza  Ann,  she,  as 
grandchild  of  the  testator  and  by  virtue  of  the 
residuary  clause  io  his  will,  became  entitled  in 
;630]  fee  to  ibc  land  in  dispute,  and  that  the  defend- 
ants, having  succeeded  to  her  title,  were  en- 
titled to  a  verdict  The  court  refused  this  in- 
struction; and  afterwards  instructed  the  jury 
that  the  case  turned  upon  their  determination 
of  the  contested  question  of  fact,  whether  she 
died  before  or  after  attaining  the  age  of  twenty- 
one  years;  and  that  if  she  died  under  that  age, 
and  the  plaintiff  was  the  only  living  descend 
ant  of  the  testator,  he  was  entitled  to  recover. 

The  defendants  put  in  evidence  a  certifled 
copy  of  a  record  of  the  circuit  court  at  Hay 
Term,  1878,  of  an  action  of  ejectment  between 
the  same  parties  for  the  same  land,  in  which  a 
special  verdict  was  returned  flndiog  the  facta 
above  admitted,  and  also  that  Eliza  Ann  at  the 
time  of  her  death  was  above  the  age  of  twenty- 
one  years;  and  a  judgment  was  rendered  there- 
on, which  was  still  "n  'orce  and  unrevened. 
The  defendants  requested  that  the  jury  might 
be  insUiicted  that  that  verdict  and  judgment 
were  conclusive  evidence  that  Eliza  Ann  was  of 
age  at  the  time  of  her  death,  and  therefore  the 
«1S 


verdict  tn  this  case  must  be  for  Uie  defendants. 
This  instruction  was  refused. 

The  defendants  then  put  in  evidence  a  oertl- 
fled  copy  of  a  racord  of  the  Court  of  Common 
Pleas  of  Fayette  County  at  March  Term,  18S8, 
of  an  action  of  ejectment  for  the  same  land, 
brought  by  Joseph  Thornton's  executors  against 
Kreppa,  under  whom  these  defendants  claimed 
title,  by  which  it  appeared  that  a  verdict  was 
returned  for  Kreppe,  under  an  inslruction  of  the 
court  that  he  was  entitled  to  poracsrion  as  the 
survivmg  husband  of  Eliza  Ann,  and  judgment 
was  rendered  thereon  which  was  still  in  full 
force  and  unreversed.  The  defendants  request- 
ed the  court  to  instruct  the  jury  that  the  ver- 
dicts and  judgments  In  the  two  cases,  records 
of  which  had  been  put  in  evidence  by  them, 
availed  in  law  to  conclude  the  controverar,  and 
the  verdict  in  this  case  should  be  for  the  de- 
fendants. The  court  refused  this  instruction, 
because  by  the  record  of  1856  it  appeared  that 
the  only  matter  determined  was  that  ICrepps,  as 
survivmg  husband  of  Eliza  Ann,  took  a  life  es- 
tate as  tenant  by  the  curtesy,  upon  any  con- 
struction of  the  will  of  Joseph  'Thomton,  and 
whether  she  died  under  or  above  the  age  of 
twen^-one  yean.  _ 

The  defendanu  excepted  to  the  refusals  to  in-  >-"l 
struct  and  to  the  instructions  ^von  in  this  case, 
and,  a  verdict  being  returned  for  tho  plaintiff, 
sued  out  this  writ  of  error. 

The  question  which  lies  at  the  foundation  of 
this  case  is,  what  estate  Eliza  Ann  Thornton 
took  in  the  land  which  Joseph  Thornton  specif- 
ically devised  to  her,  "Provided  that,  should 
the  said  Eliza  Ann  die  in  her  mlnorihr,  and 
without  lawful  inie  then  living,  the  lands  here- 
by devised  shall  revert  and  be«>me  part  of  the 
residue  of  my  estate  hereinafter  disposed  of." 

By  this  specific  devise,  Eliza  Ann  Thornton 
took  an  estate  In  fee,  daeasible  by  an  execu- 
tory devise  over. 

That  the  estate  devised  to  her,  though  with- 
out words  of  inheritance,  was  not  an  estate  for 
life  merely,  but  was  an  estate  In  foe.  Is  not  dis- 
puted, and  Is  apparent  from  the  description  of 
the  subject  of  the  devise  as  "that  plantation 
bought  of  Andrew  Porter  and  John  Davis;" 
from  the  charge.  Imposed  upon  her  personally, 
to  pay  an  annuity  out  of  the  rents;  and  from 
the  devise  over  In  the  contingency  of  her  dying 
under  age  and  without  fnue  then  living,  there- 
by implying  that  faer  estate  would  not  be  term- 
inated by  her  death  after  coming  of  age  or  leav- 
ing issue;  as  well  as  from  the  provision  of  the 
Statute  of  Pennsylvania  of  April  8,  1838,  thai 
"  All  devises  of  real  estate  shall  pass  the  whole 
estate  of  the  testator  in  the  premises  devised, 
although  there  be  no  words  of  inheritance  or 
of  perpetuity,  unless  it  appear  by  a  devise  over, 
or  by  words  of  limitation  or  otherwise  In  the 
will,  that  the  testator  intended  to  deviae  a  less 
estate."  3  Jarman,  Wills.  6th  Am.  ed.,  S70, 
371,  276  and  note  &;  Purdon,  Digest,  10th  ed., 
1475,  sec.  10. 

It  is  equally  clear  that,  upon  her  death,  under 
age  and  without  issue  then  living,  her  estate  in 
fee  was  defeated  by  the  executory  devise  orer. 
When  indeed  a  devise  Is  made  to  one  person  in 
fee,  and"incaac  of  bis  death"  toonother  in  fee, 
the  absurdity  of  speaking  of  the  one  event  which 
is  sure  to  occur  to  all  living  as  uncertain  and 
conUngent  has  led  the  courts  to  interpret  the 
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devise  orer  as  nferrlDgonlv  to  death  in  the  tes- 
tator's Ufetiine.  3Janaan,Wllb,ah.48;Ar^ 
T.  SHaw,  9  Allen,  616:  Lora  Oalmaiii  aMtOmug 
T.SunfeM.L.  R..7H.  L.,888,IIMi.  Butwhen 
thedeatb  of  the  flnt taker  is  co^iled  with  other 
drcunutancea  which  mayor  maynot  ever  take 
place,  as,  for  instance,  death  underage  or  with- 
out children,  the  devise  over,  unless  controlled 
by  other  provisions  of  the  will,  takes  effect,  ao- 
oording  to  the  ordinary  and  literal  meaning  of 
the  words,  upon  death,  under  the  drcumstances 
Indicated,  at  any  time,  whether  before  or  after 
the  death  of  the  testator.  (yMabonejfY.  Burdett, 
above  cited;  S  Jarman,  WHls,  ch.  49. 

Wo  find  nothing  in  this  will  to  take  the  case 
out  of  the  general  rule,  or  to  support  the  argu- 
ment of  the  plaintiff  in  error  tnat  the  testator 
intended  that  the  devise  over  should  not  take 
effect  if  Eliza  Ann  survived  him,  or  at  least  if 
ahe  survived  his  son  William. 

The  phrase  in  the  q)eciflc  devise  that,  in  the 
prescribed  contingent^,  the  land  shall  '*  revert 
and  become  part  of  the  residoe,"  is  quite  as  con- 
sistent with  the  happening  of  the  contingency 
after  the  estate  has  cmce  vested  in  the  devisee, 
as  with  its  happening  in  the  testator's  lifetime 
and  before  any  estate  has  vested  in  her. 

The  direction  in  the  residuary  danae  that  the 
residue  shall  be  divided  among  all  the  testator's 
grandchildren  when  the  <ddest  living  grand- 
child shall  attain  the  age  of  twenty-one  rears, 
or  at  the  death  of  the  testator's  son  William, 
whichever  shall  first  occur,  does  not  necessarily 
recmire  a  single  and  final  divisioo  of  the  whole 
rendue  upon  the  death  of  William  or  the  com- 
ing of  age  of  a  grandchild;  for  either  of  tiioee 
events  ought  happen  before  the  termination  of 
the  widoirs  estate  for  life  In  that  part  of  the 
property,  real  and  personal,  which  upon  her 
death  must  fall  into  ue  residue;  and  the  coming 
of  age  of  a  grandchild  might  happen  during 
the  lifo  of  William,  to  whom  alao  the  testator 
had  devised  a  life  estate  In  other  land, 
r  K«  Ai  '^''^  provision  that  Eliza  Ann,  a  natural  daugh- 
L'*^-'  tor  of  the  testator's  son  Nelson,  diall  be  coudd- 
er»l  a  grandchild  and  share  as  such  in  the  rwi- 
due,  is  coupled  witii  a  provision  that  the  specific 
devise  to  her,  aocordine  to  an  estimate  to  be 
made  of  its  value,  shall  be  charged  to  her  as  part 
of  her  share.  The  reasonable  ctMistruction  of 
this  provision,  as  both  parties  agree,  Is  that  the 
estimate  made  for  that  mainos  ibiJl  be  of  the 
val  ne  of  the  land  devised  to  her,  not  of  the  value 
of  her  defeasible  estate  In  the  land.  By  eeti- 
mnting  the  land  at  its  full  value,  she  would 
take  an  equal  share  with  each  grandchild  in  the 
whole  property,  if  her  estate  in  the  land  became 
Indefeasible;  and  she  would  lose  no  mtne  than 
the  land.  If  her  estate  was  defeated  by  the  con- 
tingency prescribed  in  the  spedflc  dense,  of  her 
dying  in  tur  minoiity  and  without  Isnu  then 
living. 

By  the  spedflc  devise.  It  Is  only  upon  that 
oontiogencT  that  the  land  devised  to  her  is  to 
"  revert  ana  become  a  part  of  tiie  residue;"  and 
upon  a  view  of  the  whole  will,  we  are  satisfied 
that  the  circuit  court  rightiv  held  that  she  took 
nothing  in  this  land  under  toe  residuary  devise, 
and  that  her  title  under  the  specific  devise  was 
defeated  by  her  dying  under  age  and  leaving  no 
issue  surviving  her. 

This  conclusion  acoords  wHh  that  of  the  Su- 
preme Court  of  Pannsylnnla  In  an  action  of 
lis  U.S. 


ejectment  for  the  same  land  brought  in  1874 
John  Buasell  Thornton,  the  present  plalntiil, 
againBtBiitton,one<tf  the  grantors  of  thepree- 
oit  defendant,  Wflson,  In  which  that  court,  as 
^(^)ears  by  opinions  not  oflScially  reported,  but 
copies  of  which  have  berai  submitted  to  us,  held, 
and  upra  petition  for  reai^^unent,  reaffirmed, 
that,  "  as  to  this  particular  tract  of  Und,  the 
estate  of  Eliza' Ann  became  extinct,  by  the  terms 
of  the  will  itself ,  at  the  time  of  her  de^  without 
lamw." 

The  other  questions  In  the  case  depend  upon 
the  construction  and  effect  of  the  Statute  of 
Penn^lvanla,  of  April  18,  1807,  l^  which. 
"  When  two  verdicts  shall,  in  any  writ  of  eject- 
ment between  the  same  parties,  be  given  in  suc- 
cession Ua  the  plaintiff  or  defendant,  and  judg- 
ment be  lendered  thereon,  no  new  ejectment 
shaU  be  bronght;  but  when  there  may  be  verdict 
against  verdict  between  the  same  parties,  and 
judgment  thereon,  a  third  ejectment  in  such  [585; 
case,  and  judgment  thereon,  wall  be  final  and 
oondusive,  and  bar  tbe  ririit''  Purdtm,  Digest 
588,  sec.  18. 

liiis  statute,  giving  a  conclusive  effect  to 
judgments  In  ejedmoit,  whidk  they  did  not 
nave  at  comm<m  law,  esMdlahesamliB  of  m>p- 
er^  concerning  the  title  In  land  within  the  State 
of  Pennsylvania,  and  binds  the  courts  of  the 
tTnited  States  as  well  as  tbe  courts  of  the  State. 
MiUt  V.  GaidwU,  3  WaU.,  86  [69  U.  B..  XVII., 
'JUS]- Blanehard  v.  Awn,  8  WalL,  346  [70  TJ. 
8. ,  XVra.  ,m;Emtatar  M.d8.Ch,  v.  JSaU,  106 
U.  8.,86[XXVIL,114]. 

By  the  dear  intention  of  this  statute,  as  hy 
its  uniform  interpretation  by  the  Supreme  Court 
of  Pennsylvania,  it  requires  two  concurring  ver- 
dicts and  judgments  thereon  In  a  common  law 
ejectment  between  the  eame  parties,  upon  the 
same  title,  to  conclude  the  right.  The  words 
"  the  same  parties,"  of  course  delude  their  heirs 
or  assigns.  Butm  v.  Fattenon.  4  Wall.,  224 £71 
U.  8.,  XVTU.,  898j;  I>r«xd  v.  Man,  2  Pa.  St., 
367.  An  award  of  nferees  has  been  made  by 
the  Leglalatnre,  and  a  judgment,  after  full  hear- 
ing upon  general  demurrer  or  case  steted,  has 
bran  deemed  by  the  court  equivalent  to  a  verdict. 
Ive$  V.  Lett,  14  S.  &  R,  801;  Mercer  v.  Wat$on, 
1  Watts,  880.  But  In  Mereer  v.  Watton,  the 
court,  after  full  consideration  of  the  terms  of 
the  statute  and  of  the  reasons  for  its  passage, 
condudcd  that "  The  Legislature  did  not  intend 
to  bar  the  partv  from  bnnging  a  new  action  tft 
ejectment  for  tne  some  land,  upon  the  same  title, 
until  after  two  decisions  should  be  had  against 
him  upon  a  full  view  and  consideraticm  of  the 
whole  of  his  case,  and  all  the  drcumstances 
connected  witii  it  which  he  might  think  mate- 
rial, either  by  two  judgments  of  a  court  of  com- 
petent jurisdiction  rendered  upon  general  ver- 
diete,  special  verdicts,  cases  stated,  or  in  eases, 
of  demurrer  to  the  pleadings  or  the  evldenoe^" 
1  Watts.  841  And  in  2Vwff0r  V.  .TMMar.? 
W.  &  a,  187,  it  was  adjudged  that,  although 
the  statute  did  not  exprenly  say  so,  the  former 
verdicts  and  judgments  must  nave  berai  on  the 
same  title;  because,  in  the  words  of  OM^JuMtiet 
Gibson,  "  It  certdnly  could  not  have  been  in- 
tended that  a  titie  should  be  barred  by  adjudi* 
cation  without  having  been  adjudicated.  7 
W.ftS.,18a  To  the  same  effect  are  £tfU«PT.  [536] 
Jenkt,  ^Fa.St.r446;  OAam  v.  Jn^87  FaSt., 
S86;£temM  T.  Xiiuira^,  4  WalL,  8M[74n.  &, 
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XVIU.,  888],  and  Merryman  T.  Bourne,  9 

Wall..  602  [70  n.  a,  'srL,  m\ 

The  spedal  verdict  tn  the  former  action  in  the 
circuit  court  had  no  greater  effect  than  a  geo- 
eral  verdict  and  could  not,  consistently  with  the 
statute,  be  held  to  be  of  itself  conclusive  upon 
the  general  question  of  title  or  upon  any  quee- 
tion  necessarily  involved  in  the  determination  of 
that  title. 

The  vezdict  and  Judgment  In  the  former  ac- 
tion in  the  court  of  common  pleas  were  incom- 
petent evidence  under  the  statute,  because,  as 
the  bill  of  exceptions  in  the  present  case  shows, 
they  did  not  pass  upon  the  question  whether 
Eliza  Ann  had  an  indefeasible  title  in  the  land, 
but  only  upon  tbe  point  that  her  husband  had 
a  title  by  we  curtesy  tbereln,  whether  her  title 
wasdefeasibleorindefeasible.  In  Pennsylvania, 
birth  of  issue  la  not  necessary  to  create  an  estate 
bv  the  curtesy.  Purdon,  Digest,  606,  soc.  4; 
Thornton  v.  Kreppa,  87  Pa.  St,  891. 

Judgment  cM/naed. 

'Lran  copy.  Test: 

James  H.  IfoKenney,  Cleric,  Sup.  Court,  U.  B. 


[478]        JOHN  S.  CARTER.  PliSt.  in  Brr., 

e. 

EUGEI4ECARUSI  asd  NATHANIEL  CA- 
RUSI,  Ezra.  <A  Natoahzbl  Cabuu,  De- 
ceased. 

(See  a  O,  Reporter^  ed..  178-481) 

JJauriotu  interett — remedy  for — wbmiUing  guee- 
tion  tojurjf—omittion  to  inetruei  Jury,  when 
not  error. 

_Jbltlcm  against  coDcraotliis  for  more 
•orat  interest,  ooDtalned hi  HoUonns 

 Id  atstutei  of  the  Distriotof  Oahunti^ 

i^Wteiflyqjyio  ohm  in  frtdebjuegitf  iiUsrert 

ixnfuClUlBi  of^niLa,«»fen  no  nriftodtr 
ueunoufl  tntereet  actusUf  poia  to  the 
I  fif  Cbe  nrlaolpal  itebt,  and  a  suit  for  Its 
ggggj^^gftwighf^thln  twelve  Qiontlw,  la  the  et- 

tM^Durt  'ianotoliUAMlto  submit  to  tbo  Jdrrtbe 
laattfl  nf  faft  nliod  Oj  tho  plea. 

4,  Where  tbne  to  erMenoe  to  Bupport  n  plea,  snd 
Mte  court vsi  not  requested  to  ohaiiffe  tbe  J  urj  upcin 
00  ivuasawatbeRbj'.tbeftiiiureDCtbaDWtat  to 
99M«i^B44MNed«ned  foi-erroc. 

[No.  m 

P ERROR  to  the  Supreme  Court  of  tbe  Dis- 
trict of  Columbia. 
The  history  and  facts  of  the  case  appear  In 
the 

Statement  by  3fr.  Jvttiee  Woods! 
The  Revised  Statutes  of  the  United  States  re^ 
lating  to  the  District  of  Columbia  provides  as 
follows: 

"Section  715.  If  any  person  or  corporation 
shall  contract  to  receive  a  greater  rate  of  inter- 
est than  ten  per  cent  upon  any  contract  in 
writing,  or  six  per  cent  tqion  any  verbal  con- 
tract, such  person  or  corporation  shall  forfeit 
the  whole  of  the  interest  so  contracted  to  be  re- 
ceived, and  shall  be  entitied  only  to  recover 
tbe  principal  sum  due  to  such  pcnon  or  corpo- 
ration. 


Section  719.  If  any  person  or  oorpontkm 
within  the  District  shall  directiy  or  indirectly 
take  or  receive  any  greater  amount  of  intcmt 
than  is  provided  for  in  this  chapter  upon  any 
contract  or  agreement  whatever,  it  shall  be  law- 
ful for  the  person  or  hie  personal  representative 
or  tbe  corporation  paying  the  same,  to  sue  tor 
and  recover  all  the  interest  paid  upon  any  such 
contractor  agreement  from  the  person  or  his 
personal  represontative  or  from  thecmpoiatlons 
receiving  such  unlawful  interest ;  but  the  suit 
to  recover  back  such  interest  diall  be  brought 
within  one  year  after  such  unlawful  interest 
shall  have  been  paid  or  taken." 

The  transactions  out  of  which  the  cause  ot 
action  in  this  case  and  Hie  defenses  thereto 
arose,  occurred  In  the  District  of  ColumU* 
while  tbese  sections  were  In  force. 

The  suit  was  brou^t  October  16,  1878,  by  [4791 
the  defendants  in  error,  executors  of  Nathaoid 
Carusi,  deceased,  against  Carter,  the  plaintiff 
in  error,  as  indorser  upon  a  note,  dated  Hay 
29, 1878,  made  by  Joseph  Daniels,  for  the  pay- 
ment to  Carter  of  |4,O0u  three  years  af  ler  date, 
with  interest  at  the  rate  {it  eipit  per  cent  per 
annum. 

Carter  filed  six  pleas,  the  first  five  of  whldi 
only  it  is  material  to  notice.  Tbe  first  two 
pleaa  were,  in  substance,  the  general  issue. 

The  third  plea  averred  that  tbe  plaintiffs 
ought  not  to  recover  $993  of  tbe  amount  of  the 
note  sued  on,  with  the  interest  on  said  sum,- 
because  Carusi,  the  testator,  after  bectnning 
the  owner  of  the  note,  made,  on  February  4, 
1876,  a  verbal  agreement  with  Danfels,  tbe 
maker,  by  which  m  contracted  to  receive  from 
Daniels  interest  at  the  rate  of  ten  per  cent  per 
annum.payable  quarterly,  upon  the  full  amount 
of  the  principal  and  interest  due  on  tbe  note  at 
its  maturity,  to  wit:  $4,960,  and,  in  pursuance 
of  such  agreement,  did,  between  Februaiy  4. 
1876,  and  January  1, 1878,  receive  as  illegiJ  in- 
terest, eight  payments  of  $134  each,  amounting 
toJ^2. 

The  fourth  plea  was  similar  to  tbe  third,  ex- 
cept tbat  it  averred  that  the  installments  of  Q- 
1^1  interest  were  paid,  some  to  Carusi,  the 
testator,  in  his  lifetime,  and  the  others,  ftftCT 
his  death,  to  the  plaintiffs. 

The  fifth  plea  averred  that  the  defendant  wae 
only  liable  on  the  note  as  Indorser;  that  mi  June 
1, 1876,  Carusi,  the  testator,  in  consido^tion  of 
the  promise  of  Danids,  the  maker,  to  pay 
usunous  interest  of  ten  per  cent  on  tbe  note,  m 
quarterly  iostollments  of  $134  each,  agieed  to 
extend  and  did  extend  the  time  of  ^yment 
from  qujuter  to  quarter  as  long  as  Daniels  paid 
the  quarterly  installments  of  usurious  interest, 
and  that  Daniels  paid  said  quarterly  install- 
ments until  January  1, 1878,  uid  that  the  ex- 
tension of  the  time  for  the  paymentof  the  note 
was  agreed  to  by  Carud  without  the  coiuentof 
the  dcicndant  Carter. 

Issue  was  taken  on  the  pleas,  and  upon  the 
trial  in  Special  Term,  the  }ury  returned  a  vei^ 
diet  for  the  plaintilb.  upon  which  the  court 
rendered  judgment.  The  cose  was  carried  bjr 
writ  of  error,  to  the  Supreme  Court  of  the  Die- 1480] 
trictof  Columbia,  in  General  Term,  by  whidi 
the  judgment  of  the  court  in  Special  Term  waa 
affii-med.  The  present  writ  ox  error  brings  up 
that  judgment  for  review. 

■It  ^)peared.     the  bill  <tf  exoeptiona  taken 
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upratlietriftl,  fliat  the  making  and  Indorring  of 

the  note  having  been  admittM)  by  the  counsel 
for  the  defendant,  the  plaintiffs  gave  evidence 
tendhig  to  prove  that  demand  for  payment 
tbereoF  waa  duly  made  upon  the  maker,  and 
notice  of  the  didionor  was  duly  Kiven  by  the 
plafntifTs  to  the  defendant,  and  the  pldntifls 
rested. 

Thereupon.the  defendant  gave  evidence  tend- 
ing to  prove  that  Carusi,  the  testator,  in  his 
lifetime,  and  his  executors,  after  hfs  death,  re- 
ceived, after  tlie  maturity  of  the  note  sued  on, 
from  Daniels,  tlie  maker,  in  quarterly  Install- 
ments, Interest  thci-eon  down  to  September  I, 
1877,  at  the  rate  of  ten  per  cent  per  annum ,  cal- 
culated upon  the  amount  of  principal  and  inter- 
est due  on  the  note  at  maturity,  and  that  such 
tnstaUments  amounted  to  $621.10,  but  that  the 
payments  were  not  made  m  pursuance  of  any 
contract,  verbal  or  written,  between  Conui,  the 
testator,  and  Daniels,  or  the  plaintilb  and 
Daniels. 

Thereupon  the  plaintiffs  introduced  evidence 
tending  to  show  the  following  facts  :  "  That 
Joseph  Daniels,  the  malier  of  the  note  sned  on, 
had.  in  or  about  the  month  of  January,  1876, 
negotiated  a  loan  of  $10,000  from"  Carusi, "  the 
testator"  of  the  plaintiffs,  upon  which  be  agreed 
to  pay  interest  quarterly  at  'the  rate  of  ten  per 
cent  per  annum,  and  to  secure  which  he  offered 
to  execute  a  deed  of  trust  on  certain  property  in 
the  City  of  Washington. 

This  property  was  incumbered  by  a  deed  of 
trust  niade  by  Daniels  to  secure  the  note  aued 
on,  and  two  otheia  of  tlie  same  date,  made  also 
by  him,  for  $4,000  each,  payable  to  Carter,  the 
first  In  one  and  the  other  in  two  years.  Canisi, 
leuning  Uiat  the  property  was  thus  incum- 
bered, declined  to  lend  the  money  until  the  in- 
cumbrances were  removed  ;  but  Daniels  prom- 
ising to  do  this  and  urging  Carusi "  to  hold  said 
negotiation  open"  until  lie  could  do  it,  the 
$10,000  was  "deposited  in  bank"  byCarust 
"  and  reserved  for  Daniels." 
r^2]  Carter  being  Still  the  holderof  thesecondnnd 
third  notes  e.^ecuted  to  him  by  Daniels,  and  the 
second  being  now  over  due,  threatened  to  sell 
the  real  estate  covered  by  the  deed  of  trust  given 
to  secure  them.  Thereupon,  as  a  temporary  ex- 
pedient to  relieve  Daniels,  Carusi,  the  testator, 
agreed  to  purchase  the  third  note  which  had  not 
matured,  and  the  defendant  Carter  agreed  to  ex- 
tend the  time  for  the  payment  of  the  second 
note,  llie  third  note,  which  is  the  one  sued  on 
in  tliis  case,  was  purchased  accordingly  before 
maturity  by  Carusi,  and  was  Indorsou  by  Car- 
ter, the  payee,  wlio  received  therefor  from 
Carusi  $4,858,  that  sum  being  the  principal 
with  the  interest  due  thereon  at  the  date  of  its 
transfer.  Daniels  v<duntarily  offered  to  pay  in- 
traest  at  the  rate  of  ten  per  cent  per  annum  on 
the  amount  both  of  principal  and  interest  due  on 
the  note  at  maturity,  that  amount  being  $4,960, 
but  Carusi  declined  to  receive  the  same  without 
flist  obtaining  the  consent  of  the  defendant 
thereto,  and  be  communicated  to  the  defendant 
the  offer  of  Daniels  to  pay  Interest  as  aforesaid, 
and  the  defendant  consented  tliat  Carusi  mi^dit 
lecelTetbeaBme;  and  no  payment  of  interestby 
Daniela  was  received  by  the  plaintiffs  without 
their  first  liaving  obtained  the  consent  of  Carter 
thereto.  The  plaintiffs  further  gave  evidence 
tending  to  prove  that  there  was  no  agreement 
11SC.& 


between  them  or  thdr  testator  and  Daniels  for 
indulgence  or  extension  of  time,  for  paymeatof 
the  note  or  for  forbearance  to  sue  thereon. 

Upon  tliia  state  of  the  pleadings  and  evidence, 
the  defendant  requested  the  court  to  charge  the 


ir»t.  That  if  either  the  third  or  fourth  plea 
was  proven,  their  verdict  should  be  for  $4,000, 
the  principal  of  the  note,  less  whatever  amount 
the  Jury  might  regard  as  proven  to  have  been 
paid  by  Daniels  In  the  nature  of  interest  to  the 
testator  or  to  the  plaintiffs. 

SeeoJid.  Thatif the^uryfoundthateitherthe 
testator  or  the  plaintilb  at  any  time  after  the 
maturity  of  the  note  in  suit  received  interest 
thereon  at  a  greater  rate  than  six  per  cent  per 
annum,  the  receipt  of  such  interest  was  illegal 
and  would  prevent  the  plaintiffs  from  recover- 
ing more  tlian  the  principnl  of  the  note,  less  all 
amounts  of  interest  paid  on  account  of  It. 

The  court  refused  these  charges  and  instruct-  [4881 
ed  the  jury  that  the  only  remedy  for  the  re- 
covery of  money  paid  for  interest  in  excess  of 
the  interest  allowed  by  law  is  suit  brought, 
under  section  716  of  the  Revised  Statutes  of 
the  District  of  Columbia,  within  one  year,  and 
that  the  prohibition  contained  in  section  715 
of  the  Revised  Statutes  of  the  District  of  Co- 
lumbia applies  excludvely  to  cases  in  which 
illegal  interest  has  been  contracted  for  but  not 
paid. 

The  errors  assigned  were  the  refusal  of  the 
court  to  give  the  instructions  prayed  for  by  the 
defendant,  and  the  instructions  given  tgr  the 
court 

Mmrt.  H.  O.  Clauiphton  and  B.  Olaughton 
for  plaintilT  in  error. 

Mr.  W.  D.  Davidge.  tm  defendants  in 
error. 

Mr.  Justiet  Woods  delivered  the  opinion  of 
the  court: 

We  are  of  opinion  that  there  is  no  error  in 
the  charges  given  or  in  the  refusal  to  charge  as 
requested.  The  sections  of  the  Hevised  Statr 
utes  relating  to  the  District  of  Columbia  were 
correctly  coustrued  by  the  court.  Theirmean- 
Ing  is  plain.  Section  71Q  provides  for  the  case 
where  the  party  contracts  to  receive  a  greater 
rate  of  interest  than  ten  per  cent  upon  a  written 
wd  rix  i>er  cent  upon  a  verbal  contract,  and 
declares  that  he  shall  f  orfdt  the  whole  interest 
so  contracted  to  be  received  and  shall  recover 
only  his  principal  debt.  The  evidence  tended 
to  show  that  the  payment  by  Daniels  to  Carusi, 
the  testator,  of  ten  percent  interest  was  volun- 
tary, and  that  there  was  no  contract  for  its  pay- 
ment or  agreement  for  indulgence  or  extension 
of  time  for  payment  on  account  thereof.  It  Is 
plain  that  under  this  section  the  plaintiff  In 
error  was  not  entitled  to  the  charges  requested 
by  him. 

Section  716  provides  for  the  recovery,  by  the 
person  who  has  paid  a  greater  rate  of  interest 
than  Is  allowed  by  law,  upon  any  agreement  or 
contract,  of  all  Interest  paid  on  such  contract 
or  agreement;  provided.he  brings  suit  to  recover 
^e  same  within  one  year  after  the  unlawful 
interest  shall  have  been  paid.  I'his  section,  it  C488J 
is  also  clear,  brings  no  aid  to  the  plaintiff  in 
error.  This  Is  nut  a  suit  to  recover  back  usn- 
rious  interest  paid,  but  to  enforce  the  collection 
ctf  the  note  upon  which  It  la  contended  the  usu- 
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riocu  Interest  was  recdTed.  The  plaintiff  In 
error  did  not  wty  the  unlawfid  interest,  but  it 
was  paid  by  Duilels  and  it  was  paid  by  bim 
more  than  a  year  before  this  suit  was  brought 
and  more  than  a  year  before  the  defense  set  up 
by  the  plaintiff  in  error.  If  Daniels  blmseli, 
who  paid  the  alleged  usurious  interest,  had 
brought  a  suit  to  recover  it  back,  his  action 
would  have  failed,  because  not  beeun  within 
the  time  prescribed  by  the  statute.  The  plaint- 
iff in  error,  tliereforc,  who  has  paid  no  interest, 
legal  or  illegal,  is  in  no  better  position,  at  least, 
than  Daniels,  and  cnnnot  set  up  the  provisions 
of  section  716  in  his  defense.  Under  neither 
section  is  the  plaintiff  in  error  entitled  to  any 
relief/ 

His  counsel,  however,  contend  that,  if  he 
is  not  entitled  to  relief  under  the  statute,  his 
common  law  right  to  reclaim  or  set  off  usu< 
rious  interest  paid  still  remains  to  bim. 

But  this  court  bas  repeatedly  decided  against 
this  contention  of  the  plaintiff  in  error.  In 
Nat  Bk.  V.  Dearing,  91 U.  8.,  29  [XXIII.,  196], 
the  court  declared  that  the  peaalty  imposed  on 
a  national  bank  for  taking  a  greater  rate  of 
Interest  than  that  allowed  by  the  National 
Banking  Act,  was  the  loss  of  the  entire  interest, 
and  that  no  loss  of  the  entire  debt  was  incurred 
by  the  bank  as  a  pcnidty,  by  reason  of  the  pro- 
visions of  the  usury  law  of  a  State. 

So  in  Barnet  v.  Nat.  r,k.,  98  U.  8..  556 
[XXV.,  212],  it  was  held  that  in  a  suit  by  a 
national  bank  against  the  jmrtics  to  a  bill  of 
exchange  discounted  by  it,  Uio  assignees  of  an 
acceptor  could  not,  having  intervened  as  parties, 
set  up,  by  way  of  counterclaim  or  set-off,  that 
the  bankknowingly  took  and  was  paid  a  greater 
rate  of  Interest  thereon  than  that  allowed  by 
law,  but  tbat,  the  National  Banking  Act  having 
prescribed  as  a  penalty  for  the  taking  of  such 
unlawful  interest  tbat  the  person  paying  the 
same  might.  In  an  action  of  debt  against  the 
bank,  iBcoTsr  hack  twice  the  amount  so  paid, 
he  could  have  redress  in  no  othw  form  at  mode 
of  procedure. 

So  in  i>n«6acA  T.  Nat.  Bk.,  104  U.  S..  62 
[4841  f^^^I-'  it  was  held  tbat  usurious  interest 
'  paid  to  a  national  bank  on  renewing  a  series  of 
notes,  of  which  those  in  suit  were  the  last, 
could  not  be  applied  in  satisfaction  of  the  prin- 
cipal of  the  debt.  See  also,  Cook  t.  IM>,  108 
UTs.,  792  [XXVI..  460],  and  FbMT.Jfaswr 
[ante,  S88].  In  the  case  last  dted  it  was 
held  generally  that  a  statute  which  prescribes 
a  legal  rate  of  interest  and  forl^ds  the  tak- 
ing of  a  higher  rate,  under  penalty  of  a  for- 
feiture of  the  entire  interest,  and  declares  that 
the  party  paving  such  higher  rate  of  Interest 
may  recover  It  back  by  suit  brought  within 
twelve  months,  confers  no  authority  to  Apply 
the  usurious  interest  actually  jmid  to  the  dis- 
charge of  the  prindpal  debt,  and  that  a  suit  for 
its  recovery,  brought  within  twelve  months, 
was  the  exclusive  remedy. 

There  was,  therefore,  no  error  in  the  refusal 
of  the  court  to  charge  as  requested  or  In  the 
charge  given. 

It  IB  flutber  assigned  for  error  that  the  court 
neglected  to  give  ihe  Jury  any  instruction  upon 
the  issue  raised  by  the  fifth  plea,  the  plaintiff  in 
error  contending  that  there  was  evidence  to 
support  that  plea  and  that  the  court,  though  not 
requested,  should  have  submitted  to  the  jury 
8S3 


the  issue  of  fact  raised  by  the  plea.  We  look 
in  v^  through  the  record  to  find  any  evidence 
that  would  have  justified  the  juiy  in  returning 
a  verdict  for  the  defendant  on  the  fifth  plea. 
On  the  contrary,  the  evidence  tended  strongly 
to  disprove  it.  Tbe  court  might,  therefore, 
without  injustice  to  the  defendant,  have  with- 
drawn from  the  Jury  tiie  consideration  of  the 
fifth  plea.  Park»  v.  Bou.  11  How.,  873; 
Htckmany.  J(wi«,9  Wall.,  197 [76U.  S.,  XIX., 
5511:  FUasantt  v.  Fant,  22  Wall.,  116  [80  U. 
8.,  XXII.,  im\,Commimiimer»y.  CiarkM  U. 
8.,  278[XXrV.,  591. 

But  even  if  there  iiad  been  evidence  to  sup- 
port the  plea,  as  it  does  not  appear  tliat  the 
court  was  requested  to  charge  the  jury  upon 
tbe  issue  raised  thereby,  the  failure  of  tlio  court 
to  do  so  cannot  he  assigned  for  error.  Eiprctt 
Co.  V.  Kounixe,  8  Wall.,  342  [75  U.  S.,  XIX., 
4571. 

Wis  jfjid  no  error  in  the  record.    The  judg- 
ment of  Ute  Supreme  Courtof  the  Di^riet  <tf 
Columbia  mutt,  thertfore,  beafflrtned. 
True  copy.  Test: 

James  H.  McKennert  Olert,  Sup.  Court.  U.  8. 


STATE  OP  MARYLAND,  For  the  Use  of  [4901 
Chaiilbb  Makklet,  F^,  in  Brr,, 
e. 

WnUAH  F.  BALDWIN  et  at, 

(See&a,ItepfH-ter^  ed.,«H8SJ 

Juriedietion  of  OnmU  Court,  a*  topaiHee— gen- 
eral verdict,  tehen  not  ttfAetd^-evidenee  to  im- 
pea^^-vihai  i»  a  talid  marrioffe. 

1.  In  Harj'land,  a  suit  on  tbe  bond  of  an  admlsfs- 
trator  taken  to  the  State,  but  held  for  the  securftr 
of  persons  iDterested  In  the  estate  of  the  deceased, 
must  be  treatod.  so  far  as  tbe  Ju  rf  sdlcttoo  of  the  Cir- 
cuit Court  of  the  United  States  is  oonoemed,  as 
thoueh  the  person  for  whose  benefit  the  wilt  ts  In- 
stituted was  olooe  named  as  plaintiff, 

2.  If  upon  any  one  issue,  error  was  committed, 
either  tnthe  admission  of  evidence  or  in  the  charge 
of  the  court,  a  eeaeral  verdict  upon  several  Issues 
oannot  be  upheld. 

8.  Testimony  as  to  the  a<*mis8lona  and  conduct  of 
a  person  cannot  be  impeached  by  hin  statements  to 
a  third  part?,  as  to  the  character  of  tbe  witness. 

4.  In  the  absence  of  statutory  regulation,  a  mar- 
ria^  is  a  dvil  contract,  and  may  be  made  per  verba 
de  proteentL  that  is.  by  words  in  the  present  tMM, 
without  attending  ceremonies,  religious  or  olTll; 
but  some  public  recognition  of  It  is  necessair  as 
evidence  of  Its  existence. 

[No.  88.] 

ArgttedNov.  IS,  14, 1884.  BeeidedDee.  16. 1884. 

F ERROR  to  the  Circuit  Courtof  the  United 
Stata  for  the  District  of  Maiylud. 
Hie  history  and  facts  of  the  case  appear  in 
the  opinion  of  Uie  court. 

Mema.  Albert  ConsteMe  vaAJoknJJkm^ 
aldton,  for  plaintiff  In  error. 

Mr.  A.  Sterliac*  4v,p  for  deftedanta  in 
error. 

Mr.  Jtutiee  Field  deUvend  the  opinion  of 
tbe  court: 

This  is  an  action  brouglit  fen-  the  use  <« 
Markley,  a  citizen  of  New  Jersey,  np(m  the 


Horn— What  eowMtuUe  a  valid  marrlaoe-.evt- 
dcneetovrooemanituK.  SeeiMCsto  Jewell  v.  Jew- 
ell, ttU.lL  a  Howjl^m 
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bond  of  tlie  ftdministraton  of  the  eitate  of 

Danid  Lord,  deceased,  who  died  inteetate  in 
1866,  in  Cecil  County.  Maryland,  of  which 
[4911  StAte  he  was  at  the  time  a  citizen,  and  In  which 
he  owned  real  and  personal  property.  It  was 
commenced  in  the  Circuit  Court  of  thatcounty. 
The  defendants  are  dttzcns  of  Maryland. 

Markley  filed  his  affidavit  settiug  forth  his 
citizenship  and  that  of  the  defendants,  and  that 
he  had  reiison  to  believe  and  did  betieve  that, 
from  prejudice  and  local  influence,  he  would 
not  be  able  to  obtain  justice  in  the  State  Court. 
The  action  was  thereupon  removed  to  tbe  Cir- 
cuit Court  of  tbe  United  States  for  the  district. 
It  would  appear  somewhat  singular  that  a  par- 
^  should  aver  bb  inalnlity  to  obtain  justice 
nom  the  causes  stated.  In  an  action  brought  for 
his  benefit  in  the  name  of  the  State  In  one  of  her 
own  courts,  but  from  tbe  fact  that  the  State  is 
only  a  formal  plaintiff,  the  actual  litigation  be- 
ing between  the  other  parties. 

By  the  law  of  Maryland  the  bond  of  an  ad- 
ministrator is  taken  to  tbe  State,  but  is  held  for 
the  security  of  pei'sons  interested  in  tbe  estate 
of  the  decwed.  The  name  of  the  State  is  used 
from  necessity  when  a  suit  on  tbe  bond  is  pros- 
ecuted for  tbe  benefit  of  a  person  thus  interested, 
and,  in  such  cases,  the  real  controversy  is  be- 
tween him  and  the  obligors  on  the  bond.  If  tbe 
residence  of  these  parties  be  in  diHerent  States, 
the  Circuit  Courtof  tbe  United  States  has  juris- 
diction. 

A  statute  of  Virginia  in  force  in  1809  re- 
mdred  bonds  given  iiy  executors  for  the  faitb- 
nil  execution  of  theirdutlcBtobemade  payable 
to  the  jnstices  of  the  peace  of  the  county  where 
letters  were  issued,  but  allowed  suits  to  be 
broug^bt  upon  tbcm  at  tbe  instance  of  any  party 
aggneved ;  and  in  Browne  v.  Strode,  5  Cronch, 
sua,  this  court  held  that  the  Cirxmit  Court  of 
the  United  States  for  the  district  bad  lurisdic- 
tion  of  an  action  upon  such  a  bond  in  the  name 
of  the  justices  of  the  peace  for  the  use  of  a 
British  subject,  though  tbe  defendants  were 
citizens  of  Virginia,  the  real  controversy  being 
between  them  and  an  alien. 

A  statute  of  Mississippi  in  force  in  1844  re- 
quired sheriffs  to  execute  bonds  to  tbe  Governor 
ot  tbe  State  for  the  fnithfxil  performance  of 
their  duties,  which  could  be  prosecuted  by  any 
party  aggrieved,  until  tbe  whole  penal^  was 
recovered.  In  McNutt  v.  Bland,  2  How.,  10, 
[408]  ^  action  WOK  brought  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Missis- 
sippi in  tbe  name  of  the  Gk)vemor  for  the  use 
of  citizens  of  New  York  against  defendants  who 
were  citizens  of  Mississippi,  and  on  demurrer 
it  was  held  that  the  Circuit  Court  had  jurisdic- 
tion, this  court  obBorring  that  there  was  a  con- 
troversy and  a  suit  between  dtlzens  of  Kew 
York  and  citizensof  Mississippi,  and  there  was 
neither  between  the  Governor  and  the  defend- 
ants; that  as  an  Instrument  of  the  State  bis 
name  was  on  the  bond  and  to  the  suit,  but  in 
no  just  view  of  the  Constitution  could  he  be 
consideredasalltigantparty.  "Both,"  it  added, 
"look  to  things  not  names,  to  the  actors  in  con- 
troversies ana  suits,  not  to  the  mere  fomuor 
Inactive  instruments  used  in  conducting  them 
in  virtue  of  some  positive  law."  The  Jus- 
tices of  the  peace  ia  the  one  case  and  the  Gov- 
ernor in  the  other  were  mere  conduits  throu^ 
whom  the  law  afforded  a  xemedy  to  penons 
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aggrieved,  who  alone  constftnted  tibe  oomiflaln- 
ing  parties.  So  fai  the  present  case,  the  State- 
is  a  mere  nominal  par^;  she  could  not  prevent 
the  institution  of  the  action  nor  control  the  pro- 
ceedings or  the  judgment  therein.  The  case 
must  be  treated,  so  far  as  the  jorisdiction  of  the 
Clreuit  Court  of  the  United  States  isooncemed, 
as  though  Markley  was  altme  named  as  plaintiff; 
and  the  action  was  properly  removed  to  that 
court 

The  declaration,  after  stating  tbe  appoint- 
ment by  tbe  Orphaiia'  Court  of  Cecil  County  of 
two  of  tbe  defendants  as  administrators,  and 
tiie  execution  of  tbe  bond  by  them  as  principals, 
and  by  the  other  defendants  as  sureties,  altegea 
that  the  administrators  took  possession  of  the 
persona]  proper^  of  the  dec^ised,  paid  all  hb 
debts,  ana  on  the  38d  of  October,  1867,  passed 
their  account,  sbowing  such  payment,  am  that 
there  was  in  tbcir  bands  for  distribution  &e  sum 
of  $34,439.43.  It  also  alleges  that  Markley  is  a 
child  and  heir  at  law  of  the  deceased,  ud  as 
such  entitied  to  one  fourth  part  of  Uie  personal 
estate  of  which  he  died  possessed  ;  that  the  ad- 
ministrators have  not  distributed  ti»e  surplus  fak 
their  liands  as  required  by  law,  but  have  nfuaed 
to  pay  him  the  portion  to  which  be  Is  entitled, 
altiioiigh  requested  so  to  do,  and  tliat  thus  thqy 
have  not  discborgod  their  duty. 

Tbe  defendants  aied  several  pleas,  in  sub* 
stance  as  follows : 

1.  That  Markley  was  not  one  of  the  heirs  of 
tbe  deceased  and.  therefore,  not  entitied  to  a 
distributive  share  of  his  estate ; 

8.  That  tbe  administratois  had  fully  admin- 
istered upon  the  estate  and  had  no  inopa:^  of 
the  deceased  and  had  not  IumI  since  tb  lO  com- 
mencement of  the  action ; 

8.  That  tbe  personal  estate  of  tiie  deceased 
was  insufficient  to  satisfy  the  debts  which  th^ 
had  paid ; 

4.  That,  before  the  oommenceraoit  of  tbe  ac- 
tion, th^had  paid  to  creditors  <A  the  deceased 
an  amount  which,  with  the  expenses  of  admin- 
istration, exceeded  the  value  of  his  whole  pep 
sonal  ealate  which  had  come  into  thdr  hands; 
and 

5.  That  they  had  compromised  with  Markley 
for  his  claim  a^inst  the  estate,  both  real  and 
perscmal,  and  paid  him  $8,600,  which  be  had  re* 
ceived  in  full  satisfaction  and  discharge  of  his 

claim. 

Upon  these  pleas.  Issues  were  Joined  and  tried 
by  the  court  with  a  jury,  which  found  a  general 
verdict  for  the  defendants.  Judgment  having 
been  entered,  the  case  was  brought  here  on  writ 
of  error. 

On  the  trial ,  evidence  was  introduced  bearing 
upon  all  the  Issues,  and  if  any  one  of  tbe  pleas- 
was,  in  the  opinion  of  tbe  jury,  sustained,  their 
verdict  was  properly  rendered,  but  Its  general- 
ity prevents  us  from  perceiving  npon  which 
plea  they  found.  If,  therefore,  upon  any  one 
Issue,  error  was  committed,  eithertntbe  admis- 
sion of  evidence  or  in  tbe  charge  of  tbe  court, 
the  verdict  cannot  be  upheld,  for  it  may  be  that 
by  that  evidence  the  jury  were  controlled  under 
ue  instructions  given. 

Upcm  the  issue  made  by  the  first  plea,  evi- 
dence  was  Introduced  to  establish  a  marriaM 
between  Markley's  mother  and  the  deceased.  It 
diowed  that  her  maiden  name  was  Rebecca 
Harkl^ ;  Uia^  whilst  retaining  that  name,  she 
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lived  with  him,  he  passing  also  b;^  &e  name  of 
HaiUer ;  that  they  had  eeveral  childreD ;  that 
lohO'ttBteTsaDdtooneCroes,  his  son-in-law,  he 
frequently  spoke  of  her  as  bis  wife  ;  tbat  he  so 
railed  her  in  their  presence,  and  she  called  him 
her  husband,  and  to  the  doctor  who  attended  her 
dtuing  her  conflnement  he  spoke  <rf  her  as  bis 
wife.  No  witness  was  present  at  any  marriage 
[494]  ceremony  or  at  any  contract  of  marriage  be- 
tween the  parties;  a  marriage  was  inferred  from 
their  declarations  and  their  living  together.  In 
explanation  of  his  adopting  her  name  of  Mark- 
ley,  one  of  the  sisters  states  that  he  informed  her 
that  he  desired  to  keep  his  marriage  secret  from 
his  mother,  as  she  was  a  Quakeress  and  hostile 
to  his  marriage  out  of  the  society  to  which  she 
belonged.  On  the  other  hand,  it  appeared,  from 
other  witnesses,  that  hla  being  married  was 
never  communicated  to  his  family;  that  neither 
his  brothers,  sisters  nor  intimate  oompaolons 
and  associates  ever  heard  of  it;  and  that  bis 
mother  was  an  Episcopalian,  and  therefore  his 
profes^  reason  for  keeping  his  marriage  secret 
from  her  was  a  mere  pretense  to  conceal  his 
actual  relations  to  the  woman  with  whom  he 
was  living,  whatever  th^  were.  Okmb  testified 
that  the  deceased  had  admitted  to  him  his  mar* 
riage  with  TilUa  MaiUey,  and  had  given  the 
reason  mentioned  for  concealing  his  own  name 
and  taking  hers  ;  also,  that  the  deceased  had 

freat  conndencc  in  him  and,  after  Rebecca's 
eath,  had  spoken  of  his  marriage  and  st^ued 
that  he  owed  to  her  all  Us  early  success.  One  of 
the  defendants,  called  as  a  witness  for  the  de- 
fense, was  permitted,  against  the  objection  of 
the  plaintiflf,  to  testify  to  convcn^ations  with  the 
dec«iacd  alwut  Cross,  and  that  the  deceased  bad 
expressed  great  distrust  of  him,  calling  him 
anything  but  an  honest  man,  and  stating  that 
Cross  had  twen  in  the  penitentiarv  and  that  it 
bad  cost  the  deceased  $€00  to  get  him  out  Tliis 
testimony  was  clearly  inadmissible;  it  was  mere 
hearsay.  Testimony  as  to  the  admissions  and 
conduct  of  a  person  cannot  be  Impeached  by  his 
fltatements  to  a  third  party  as  to  the  character  of 
the  witness.  The  evidence,  too,  was  material. 
It  tended  directly  to  discredit  Cross  and  thus 
weaken  the  force  of  his  statements  respecting 
the  asserted  marriage.  It  is  impossible  to  say 
what  effect  it  may  have  had  on  the  minds  of  the 
juiT  on  the  question  of  the  marriage. 

As  the  case  must,  for  this  error,  go  back  for  a 
new  Uial.  it  is  proper  to  say  that,  by  tlie  law  of 
PennsyKanla,  where,  if  at  all,  the  parties  were 
married,  a  marriage  is  a  civil  contract,  and  may 
be  made  per  rr.rba  de  prcesmti,  that  is,  by  words 
in  the  present  tense,  without  attending  ceremo- 
r4fisi  ■^is><3^  civil.  Such  also  is  the  law  of 
^  many  other  States  in  the  absence  of  statutory 
regidatlon.  It  Is  the  doctrine  of  the  common 
law.  But,  where  no  such  ceremonies  are  re- 
(luired  and  no  record  is  made  to  attest  the  mar- 
riage, some  public  recognition  of  it  is  necessary 
as  evidence  of  its  existence.  The  protection  of 
the  parties  and  their  children  and  considera- 
tions of  public  poliOT  require  this  public  recog- 
nition ;  and  it  may  be  made  in  any  way  which 
can  be  seen  and  luiown  by  men,  such  as  living 
together  as  man  and  wife,  treating  each  other 
and  speaking  of  each  other  in  the  presence  of 
third  parties  as  being  in  that  relation,  and  de- 
claring the  relation  m  documents  executed  by 
them  whilst  livingtogether,  snch  as  deeds,  wllu 
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and  oOier  f onnal  Instnimenti.  From  sodi  rec- 
ognition the  reputation  of  being  married  win 
obtain  among  friends,  associates  and  acquaint- 
ances,  whlchls  of  itself  evidence  of  a  persuasive 
character.  Without  it  the  existence  of  the  mai^ 
riage  will  always  be  a  matter  of  uncertain^ ; 
and  the  charge  of  the  cooit  ahotild  dltect  Uie 
jury  to  its  necessity  in  flu  absenoe  of  statutory 
regulationa  on  the  sah^ect  Otherwise  thejtuy 
would  be  without  uy  guide  in  tbdr  deUom- 
tions. 

The  law  of  Pennsylvania,  as  we  are  advised, 
requires,  in  some  form,  sudi  reoognltlon.  See, 
IfatKan't  Gate,  3  Brew  149,  158 ;  Ommo*- 
vealtli  V.  Stump.  68  Pa.  St.,  189. 

Jue^ment  resgrted  and  mum  rtmanded  ffr  a 
netelrkU. 

Trueoopr.  Test:  _ 
James  H.  UoKeonert  Ctork.  Sup.  Oourtt  U.  & 


MARIA  W.  MATTOON,  Appt,,  CTIS] 
e. 

JOHN  S.  UcOREW. 

(See8.C.,  Barter*!  edn  TUJ 

QuBfetlowed. 

The  eesoRtlnl  fncta  In  this  orso  are  mibrtantialljr 
like  Uioae  In  Hltz  v.  Bank,  ante,  and  It  Is  vovemea 
by  that  autbority. 

[No.  108] 

Arguid  JVoe.  te,  1884.    Deeitled  Deo.  IS,  J884. 

APPEAL  from  the  Supreme  C>ourt  of  the  Dis- 
trict of  Columbia. 
The  case  is  sufBcic-oLlv  staled  by  the  court. 
Jlfr.  8.  S.  Henkle,  for  appellant. 
Mettn.  Jamei  Lotondet  and  JSla&AuMt, 
for  appdlce. 

Mr.  Chi^Ju^ee  WaHe  delivered  the  opin- 
ion  of  Uie  court: 

A  motion  has  been  made  to  dismiss  this  ap- 
peal l)«aiuse  the  value  of  the  matter  in  dispute 
does  not  enseed  $2,600.  From  tlie  taxxs  vp- 
pearing  in  the  record,  supplemented  as  they 
have  been  by  affidavits  as  to  value,  we  are  satp 
isfied  this  motion  should  be  ovcmued,  and  It  i» 
so  ordered. 

It  is  conceded  in  the  brief  filed  for  the  ap- 
pellee "  That  the  essential  facts  in  this  case  are 
stilxtantlally  like  those  in  JItti  v.  Bank  [ante, 
577]."  That  case  was  decided  on  full  consid- 
eration, after  an  elaborate  argument  on  both 
sides,  and  we  are  satisfied  with  the  concliuton 
then  reached.  We  therefore  revise  tbia  de- 
cree, on  that  authority,  and  remand  the  cause, 
wiUi  instructions  to  enter  a  decree  in  accord- 
ance with  the  praver.of  the  bill,  enjoining  the 
appellee  McQrew  from  selling  or  attempting  to 
sell  the  marital  right  or  Interest  at  the  husband 
of  the  appellant  in  the  property  described  in  fbe 
bill  for  the  payment  of  hla  judgment  against  tlw 
husband. 

True  copy.  Te«t :  _  _ 

James  B.  McKeuney,  Qerk,  Sup.  Oourt,  17. 8. 


lU  F.fl. 
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LAZABUS  SCHARFF  et  al.,  P^f*.  in  Err., 

V. 

JAHES  LEVY  amd  ALBERT  LEVY. 

(See  8.  a,  Beporter'V  ed.,  711-712.) 

Cause,  vhm  may  be  removed  from  State  Court. 

A  oaae  cannot  be  removed  from  a  State  Oourt 
under  tbe  Act  of  1875.  after  a  hearing  on  a  demur- 
rer to  a  complaint,  because  It  did  not  state  facts 
•ulBcieut  to  oonsUtute  a  cause  of  action. 

[No.  617.] 

8ulm.itted2iro9,t4,m4.  Decided  Dee.  IS,  im. 

IN  ERROR  to  the  Circuit  Gonrt  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
Metert.  John  W.  Noble  and  JTalm  C*  Or- 
riok,  for  plaintiffs  in  error. 

Meeera.  4«A  Chandler  and  Jol»  P.  El- 
lis, for  defradaots  in  error. 

[712]  ^'^^•^'MeeWaUedellTeredtheopin- 

ton  of  the  court: 

The  order,  remanding  this  cause  to  the  State 
Court  from  which  it  was  removed,  is  affirmed 
on  the  authority  of  Alley  v.  Nott  [ante,  491], 
where  it  was  decided  that  a  case  could  not  be 
removed  from  a  State  Court  under  the  Act  of 
March  8,  1875,  ch.  187, 18  Stat  at  L.,  470,  after 
A  hearing  on  a  demurrer  to  a  complaint,  because 
It  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  To  that  decision  we  adhere. 
The  Code  of  Civil  Procedure  of  New  York, 
from  wliich  State  that  cause  came,  provided 
that  the  court  might,  in  its  discretion,  allow  the 

Srty  in  fault  to  plead  over  or  amend  after  the 
[nsion  against  him  on  a  demurrer.  In  Mis- 
Bourl,  from  which  State  this  case  comes,  section 
8518  of  the  Revised  Statutes,  1679,  provides  that 
a  ])laiotiff  may  amend,  of  course,  with  or  with- 
out costs,  as  the  court  may  order.  But  in  Mis- 
souri, as  in  New  York,  a  ^ncral  demurrer  to  a 
petition  or  complaint  raises  an  issue  of  law, 
wliich,  when  tried,  will  finaUy  dispose  of  tbe 
case  unless  tbe  plaintiff  amends  or  the  defend- 
ant answers,  as  may  be  required.  *'  If  final 
juflgmcnt  is  entered  on  Ac  demurrer.  It  will  be 
a  final  determination  of  the  rights  of  the  par- 
tics,  wliich  can  be  pleaded  in  bar  of  another  suit 
for  the  -same  cause  of  action."  Au  issue  of  law 
Involving  tbe  merits  of  the  action  Is  as  much 
tried  on  the  hearing  of  a  demurrer  In  Missouri 
as  it  is  in  New  York.  The  fact  that  in  Mis- 
Bouri  an  amendment  may  be  made  or  a  plea 
file^l  aa  a  matter  of  couimj  does  not  affect  the 
principle  on  which  tbe  right  of  removal  de- 
pends. 

The  demurrer  in  the  present  case  Is  not  set 
out  in  full  in  the  record,  but  it  is  conceded,  in 
the  brief  of  counsel  for  the  plaintiffs  in  error, 
tlint  it  was  "  on  the  ground  that  the  facts  stated 
did  not  constitute  a  cmue  of  action,"  and  that 
would  have  been  a  &lr  Inferoice  from  the  en- 
try, "  demurrer  filed,"  if  the  admiadonliad  not 
been  made. 

Affirmed. 

Srueoof^.  Test: 

James  H.  HcKeouey*  derk.  Sup.  Oourt»  tT.  B. 
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THOMAS  C.  POWER  et  al.,  AppU., 
«. 

ISAAC  G.  BAKER  ST  al..  Owners  of  the 
Steamcf  "  GoLONBii  HcLbod." 

^ee  S.  OL  Beporter^  ed.,  710,  m.) 

Motion  to  vacate  supersedeas,  \Dhat  founded  m. 

A  motion  to  vacate  a  nowrsedeos,  made  before  tbe 
record  la  printed,  must  be  accompanied  bv  a  state- 
mentof  tbe  factson  which  It  reeta  agreed  to  bjr  tbe 
mrties.  or  supported  by  printed  copies  of  so  much  of 
the  record  as  will  enable  tbls  oourt  to  act  understand- 
wipjt  without  reference  to  the  transcript  on  file. 
[No.  1168.1 

Submitted  Nov.      1084.  Deddti  Dec  IS,  188k. 

On  motion  to  racate  tupertedeas. 

The  case  ia  sufficiently  stated  by  the  court. 

Mr.  James  H.  Davidson,  for  appellees, 
in  support  of  motion. 

Meura.  E.  G.  Bosrers  and  ffBrien  ifi  WU- 
eon,  for  appellants,  contra. 

Mr.  Chief  Juetiee  Waite  delivered  the  opin- 
ion of  Uie  court: 

Neither  tbe  record  in  this  case  nor  the  part 
thereof  on  which  this  motion  depends  has  been 
printed,  and  the  appellees  liave  neglected  to  state 
in  their  motion  papers  the  facts  as  presented  Inr 
Qie  transcript  on  which  they  rely.  An  affidavit 
has  been  filed,  to  the  effect  that  tbe  appelleea 
were  not  serv«l  with  a  citaUon  nor  with  a  no  [71 1 
tice  of  au  application  for  the  allowance  of  an 
appeal,  until  after  the  expiration  of  si.xty  days, 
Buodavs  exclusive,  from  the  time  of  the  rendi- 
tion of  the  decree  appealed  from.  In  the  same 
affidavit  it  is  stated,  lu>wever,  that  the  proctor 
of  the  anpelleee  was  informed  that  an  aroeal 
bond  had  been  presented  to  the  Circuit  Court 
for  approval  within  the  sixty  days.  It  is  alsG 
stated  that  on  tbe  10th  of  January,1884,  an  order 
allowing  an  appeal  was  entered  nunc  pro  tune, 
as  of  the  date  of  the  presentation  of  the  bond. 
An  affidavit  filed  by  the  appclla;ita  shows  that, 
on  the  day  the  bona  was  presented  to  the  Circuit 
Court,  it  was  approved,  allowed  and  filed  in  the 
cause.  As  upon  this  motion  it  rests  on  the  ap- 
pellees to  show  that  tbe  bond  was  not  accepted 
in  time,  and  that  has  not  been  done,  the  motion 
to  vacate  the  tupertedeae  is  denied. 

In  this  connection  we  take  occasion  to  say, 
that  motions  of  this  kind,made  before  the  record 
is  printed  must  be  accompanied  by  a  statement 
of  the  factson  which  they  rest,  agreed  to  by  the 
jsartics,  or  supported  by  priutcu  copies  of  so 
much  of  the  record  aa  will  enable  us  to  actnn- 
derstandingly,  without  reference  to  the  tran- 
script on  file. 

Motion  denied. 
Tniecopjr.  Test: 

James  B.  McKenney,  Glerk,  Sup.  Court.  U.  S. 


CHESTER  A.  ARTHUR,  Late  Collector  of 
the  POBT  aw  New  Yoke,  P^.  in  Err., 

JULIA  MORGAN. 

(See  8.  a.  Beportar's  ed.,  406-Wl.) 

Carriage,  token  free  from  im^t  duty~what  i$ 
euffieient  prottet  againat  illegal  exaction  of 
duty. 

*1.  A  oarrlase  hi  use  abroad  for  a  year  by  Its 
owner,who  brings  It  to  this  country  for  his  own  uae 

*  Head  ootes  by  JA-.  JvtUee  Buamnm. 

68  I  6SS 
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bete,  and  not  for  knottier  person  nor  for  sate,  ts 
*iiouBdioId  effeotB"  under  aeoUcm  006  of  the  Ke- 
Tlaed  Statutes  of  UU,  p.«l,  Sdef,  and  free  from 
duty. 

S.  A  protest  against  paying  8S  per  cent  duty  on  the 
Oarrlago,  whiob  states  tnat  the  carrliige  is  "personal 
effeotB,"  and  bad  been  used  over  a  rear,  assbown 
to  affidavit,  and  that,  under  section  2606  of  the  Be- 
Tised  Statutes,  personal  effects  In  actual  use  are 
free  from  dutv,  is  a  sufficient  protest,  on  which  the 
amount  paid  lor  dut7  can  be  recovered  back,  on  tbe 

K3und  that  the  carrlaKe  was  free  from  dut;  as 
useboid  effects,  under  tbe  same  section. 
[Na  110.] 

SubmtUedllin,  £6, 1884.  DeddedDeo,  St,  1884. 

IN  ERROR  to  tbe  Circuit  Court  of  the  United 
States  for  the  Southern  Distiict  of  New 
York. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  S.  F.  Phillipa.  Salieitor-Qen.,  for 
plaintiff  in  error. 

MeMn.  W.  H.  Coleman.  Edward  Hart- 
ley and  L.  W.  Emerton,  for  defendant  in  error. 

Mr.  Justice  Blatchford  delivered  the  opin- 
ion of  the  court; 

Julia  Mor([an  imported  Into  the  Port  of  New 
Tork,  from  Europe,  in  May,  1876,  a  carriage, 
on  which,  at  the  appraised  voltie  of  9067,  the 
Collector  exacted  a  duty  of  S5  percent,  amount- 
ing to  $233.45,  under  the  following  provision 
of  Schedule  M  of  section  2.'i04  of  the  Revised 
Statutes,  p.  474,  2d  ed.:  "Carriages  and  parts 
of  carriages:  85  per  centum  ad  valorem.  " 
She  prott^ted  in  wnting  to  the  Collector  against 
paying  the  86  per  cent  duty,  on  the  ground 
thai  the  carria^  waa  personal  effects  and  had 
been  used  by  her  over  ajear,  and  that  she  had 
ahown  that  fact  by  arodaTit,  and  that,  under 
section  2505  of  the  Revised  Statutes,  personal 
effects  in  actual  use  were  free  from  duty.  She 
appealed  from  the  decision  of  the  Collector  to 
the  Secretary  of  the  Treasury  and  he  affirmed 
it.  and  then  she  brought  thia  suit.  At  the 
trial,  the  above  facts  were  shown,  and  the 
pdaintiff  proved  that  the  affidavit  referred  to 
was  to  the  eifect  that  tbe  can'iage  was  old  and 
had  been  in  use  by  her  abroad  tor  more  than 
one  year  Ijcfore  its  importation;  that  the  affi- 
davit wns  deposited  with  the  defendant  and 
transmitted  by  him  to  the  Secretary,  with  tbe 
appeal;  that  she  was  a  native  citizen  of  tbe 
United  States  and  had  lived  abroad  some  three 
years,  as  a  temporary  resident,  prior  to  the 
importntion,  nnd  had  returned  to  uiis  country 
about  two  weeks  before  the  Importation;  that 
the  carria^  had  been  purchased  by  her  in 
France  and  bad  been  used  by  her  as  a  family 
carriage  abroad  for  more  than  one  year  before 
its  importntion;  and  that  It  was  imported  by  her 
for  her  own  use  in  this  country  and  was  not 
intended  for  any  other  person  or  persons  or  for 
■ale.  The  defendant  offered  no  testimony,  but 
moved  the  court  to  direct  a  verdict  for  the  de- 
fendant on  the  following  grounds: 

"First;  that  no  evidence  wns  offered  to  sup- 
port the  claim  made  in  the  plaintiff's  protest, 
that  tlie  carriage  was  a  personal  effect  in  actual 
use,  wiUiin  Uie  meaning  of  that  term  as  used 
In  section  2505,  Revised  Statutes  ct  the  United 
States. 

Second;  that  the  said  protest  was  Insufficient 
to  raise  the  point  that  the  carriage  waa  Included 
within  the  meaning  of  the  term  'houaehold 
880 


eflecti,'  as  that  term  Is  used  in  netion  2505, 
Rcrised  Statntea  of  the  United  Statea. 

Third;  that  even  If  tbe  protest  be  considered 
sufficient  to  raiae  the  last  jmiDt,  the  carriage  in 
question  cannot  properly  be  held  to  be  included 
within  tbe  true  sense  and  meaning  of  the  term 
'household  effects,'  as  that  term  is  used  in  sec- 
tion 2505.  Revised  Statutes  of  the  United 
Slates." 

The  court  denied  the  motion  on  each  ground, 
and  the  defendant  excepted  to  each  niirog.  A 
verdict  was  rendered  for  the  plainliii,  the 
court  having  directed  it  on  the  groimd  tliat,  on 
the  testimony  and  within  the  meaning  of  sec- 
tion 2505,  the  carriage  was  "ahouschold  effect," 
and  the  exaction  oi  duties  was  illegal.  The 
defendant  excepted  to  the  direction  and,  after 
a  judgment  against  him,  tvought  this  writ  of 
error. 

It  was  provided  by  secUon  2505  of  the  Re- 
vised Statutes  of  1874,  that  the  Importation  of 
tbe  following  articles  should  be  exempt  from 
duty: 

1.  P.  484,  2ded.  "  Books,  household  effects, 
or  libraries  or  ports  of  libraries,  in  use  of  per- 
sons or  families  from  foreign  coimtries,  i( 
used  abroad  by  them  not  less  than  one  yeai, 
and  not  intended  for  any  other  person  or  per- 
sons, nor  for  sale." 

2.  P.  487,  2d  ed.  "Personal  and  household 
effects,  not  merchandise,  of  citizens  of  tbt 
United  States  dying  abroad." 

8.  P.  489,2ded.  "Wearing  apparel  in  actual 
use,  and  other  personal  effects,  not  merchan- 
dise, professional  books,  implements,  instru- 
ments, and  toolsof  trade,  occupation  or  employ- 
ment of  persons  arriving  in  the  United  States. 
But  this  exemption  shall  not  be  construed  to  in- 
clude machinery  or  other  articles  im[X)rted  for 
use  in  any  manufactming  establishment,  or  for 
sale." 

By  section  1  of  tbe  Act  of  August  10, 1790,  [498 
ch.  89, 1  Stat,  at  L.,  181,  there  were  exempted 
from  duty,  "The  clothes,  books,  household 
furniture,  and  tbe  tools  or  implements  of  the 
trade  or  profession  of  persons  who  come  to  re- 
side in  the  United  States."  Thia  exemption 
was  continued  by  seaion  2  of  tbe  Act  of  Hoy 
2,  1792,  ch.  27,  1  Stat,  at  L..  260. 

As  to  the  above  clause  1,  Schedule  I  of  the 
Act  of  July  80,  1846.  ch.  74,  9  StaL  at  U.  49 
exempted  from  duty  "houscliold  effects,  old 
and  in  use,  of  persons  or  femilles  from  foreign 
countries,  if  used  abroad  by  them  and  not  lu- 
tended  for  any  other  person  or  persons  or  for 
sale."  The  same  exemption  was  continued  in 
section  B  of  the  Act  of  March  8,  1857.  ch.  98, 
11  Stat,  at  L. ,  194,  and  in  section  23  of  the  Act 
of  March  3,  1861.  ch.  68,  12  Id.,  195.  By  sec- 
tion 22  of  the  Act  of  July  14,  1870,  ch.  255.  1ft 
Id,  265.  268,  exemption  was  extended,  in  ad- 
dition, to  "Household  effects  of  persons  and 
families  returning  or  emigiftting  from  foreign 
countries,  which  have  been  in  actual  use  abroad 
by  them,  and  not  intended  for  any  other  person 
or  persons  or  for  sale,  not  exceeding  the  value 
of  |500."  The  above  clause  1  flrstaweared  In 
section  6  of  tbe  Act  of  June  0, 18T2,  <A.  815. 17 
StM.  at  L.,  284,  and  Is  now  In  force  u  put  of 
section  2508  of  the  Revised  Statutes,  by  virtue 
of  section  6  of  tbe  Act  of  March  8, 1888,  di. 
121,  22  Stat  at  L.,  518. 

As  to  the  above  clanse  8,  section  9of  the  Act 
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of  August  80, 1842,  ch.  370.  5  Stat  at  L.,  560. 
exempted  from  duty  "bookfl,  and  personal  and 
bouscnotd  effects,  not  merchandise,  of  citizens 
of  the  United  States  dyins  abroad."  Omitting 
the  words  "  books  and  "  this  provision  was  re- 
peated in  Schedule  I  of  the  Act  of  July  80, 
1846,  ch.  74,  9  Stat,  at  L. ,  40,  and  in  aection  8  of 
the  Act  of  March  3,  1867,  ch.  88,  11  Id..  194, 
and  in  aection  38  of  the  Act  of  March  3, 1861, 
ch.  68, 12  Id.,  195,  and  is  now  in  force  as  part 
of  section  2503  of  the  Revised  Statutes,  by  virt- 
ue of  section  6  of  the  Act  of  ICarch  8, 18^,  ch. 
121,  22  Stat,  at  L.,  630. 

The.  history  of  clause  8  above  is  fnUy  given 
in  Attor  V.  Merritt  {ante,  400]. 

In  June,  1876,  the  Attoraey-Oenend  advised 
the  Secretay^  of  the  Treasury  that  the  words 
"personal  enectB,"in  clause  8  above,  did  not  in- 
98]  elude  carriages  previously  in  use,  but  only  such 
things  as  arc  worn,  like  apparel,  upon  toe  per- 
son, or  are  used  in  connection  Uterewith;  and 
shortly  afterwards  he  advised  the  same  officer 
that  the  words  "household  effects,"  in  clause  1 
above,  did  not  include  carriages  used  abroad 
not  Um  than  one  year  and  inteimed  for  personal 
use  here.  15  Ops.,  113,  12S.  On  this  coa- 
struction  the  department  hns  acted.  The  last 
0|Hnion  proceeded  on  the  ground  that  earlv  and 
repeated  decisions  in  Englnnd  had  held  that 
books,  wares,  horses,  etc.,  did  not  pass  under 
bequests  of  "household  goods  and  enects,"  and 
that  the  express  mention  of  books,  in  cliiuse 
1,  and  the  omission  of  other  articles  so  deter- 
mined not  to  be  included  under  the  general 
term  "faousetiold  effects,"  indicated  that  "car- 
riBuffes"  were  not  within  the  exemption. 

The  word  "effects"  means  "property  or 
worldly  substance. "  When  it  is  accompanied  in 
a  will,  by  words  of  narrower  import,  the  bequest. 
If  not  residuary,  may  be  confined  to  species  of 
property  fjntdtm  generia  with  those  previously 
described.  But  the  analogies  to  be  derived 
from  wills  are  not  strictly  applicable  to  a  case 
like  the  prewnt,  and  no  material  aid  can  be  de- 
rived from  decisions  in  regard  to  wills.  The 
cooiitriiction  of  the  words  "household  effects" 
in  u  will  often  depends  largely  on  the  meaning 
of  words  in  other  provisions  in  the  will,  and 
upon  the  qualification  by  the  word  "other,"  as 
rra!erring  to  siwclfic  articloa  before  named,  like 
the  word  "other"  hi  clause  8  above.  In  the 
present  case,  the  only  direct  qualification  of 
"eflects"  is  "household." 

Persons  who  dwell  together  as  a  family  con- 
stitute a  "household."  In  New  York,  a  stat- 
ute exempted  from  execution  a  cow  "owned 
by  any  p^soo  being  a  householder."  In  Wood- 
leard  v.  Murray,  18  Johns.,  400,  a  Judgment 
debtor,  who  owned  a  cow,  bad  left  bis  wife  and 
children,  they  continuing  to  reside  in  the  house 
he  had  occupied.  While  they  were  on  the  road, 
removing  to  the  house  of  the  wife's  fatlier,  with 
the  cow  and  their  household  furniture,  the  cow 
was  seized  on  execution.  The  court  held  that 
the  exemption  continued,  so  long  as  the  wife 
and  children  remained  together  "  as  a  family," 
and  that  they  continued  to  be  the  debtor's 
"  household  "  and  he  the  "  householder." 

The  question  for  decision  in  this  cose  is, 
whether  the  carriage  of  the  plaintiff  fell  under 
either  of  these  beads:  1,  household  effects,  in 
use  of  a  person  or  a  family  from  a  foreign 
country,  used  abroad     the  person  or  the  fam- 
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fly  not  less  than  one  year,  and  not  intended  for 
any  other  person  or  pereoos  nor  for  sale;  9,  per- 
sonal effects,  not  merchandise  nor  for  sale,  of  a 
person  arriving  in  the  United  States." 

The  carriage  had  been  in  use  ss  a  family  car^ 
rlage,  abroad,  by  the  plaintiff,  as  owner,  for  more 
than  a  year.  She  came  from  abroad  after  a 
temporary  residence  there  of  three  years  and 
imported  the  carriage  two  wedu  later  for  uae 
here  and  not  for  any  other  persm  nor  for  eale. 
Was  it  "househola  ^ecta  or  "personal  ef- 
fects" of  the  plaintiff;  We  think  that  it  fell 
within  clause  1  and  was  "  household  effects." 

In  the  provision  re^>ecting  the  "household 
effects"  of  persona  or  families,  there  is  an  evi- 
dent inteotlon  to  include  articles  which  pertain 
to  a  person  as  a  householder  or  to  a  fomily  aa  a 
household,  which  have  been  used  abroad  not 
less  than  a  year,  and  are  not  intended  for  others 
nor  for  sale.  A  carriage  is  peculiarly  a  family 
or  household  article.  It  contributes,  in  a  large 
degree,  to  the  health,  convenience,  comfort  nod 
welfare  of  the  householder  or  of  the  family. 
The  statute  is  not  limited  to  articles  of  house- 
hold furniture  nor  to  things  whose  place  is 
necessarily  witliin  the  four  walls  of  a  house. 
Clause  2  above  uses  the  words  "  pci-sonal  and 
household  effects."  This  serves  to  show  that, 
bv  the  use  of  the  words  "household  effects," 
alone,  in  clause  1,  in  the  same  section  of  the 
statute,  somctliing  is  intended  different  from 
"personal  effects;"  and  that  those  words  em- 
brace articles  which  the  words  "personal  ef- 
fects" do  not  cover.  So,  too,  If  the  words 
"other  personal  effects,"  in  clause 8,  sliould  be 
extended  to  embrace  articles  properly  covered 
by  the  words  "household  effects  '  in  clnuse  1* 
such  houscliold  effects  would  come  in  free,  al- 
Uiough  not  used  abroad  for  a  year,  and  tlie  door 
would  be  opened  wide  for  the  Introduction, 
without  duly,  of  large  numbers  of  articles,  as 
"  household  effects,"  which  it  is  intended  should 
pay  duty.  We  do  not  find  it  necessary,  in  this 
case,  to  consider  any  further  the  construction 
of  thewonls  "other  personal  effects,"  in  clause 
S,  because  we  plac»  our  decision  on  the  ground  tSOl! 
that  this  carriage  was  "  household  effects "  of 
the  plaintiff. 

The  protest  claimed  that  the  carriage  was 
"  personal  effects  "  in  actual  use,  under  section 
2905,  and,  as  such,  free  and  not  subject  to  the 
duty  imposed  on  it,  but  did  not  claim  it  to 
be  "household  effects."  The  Solicitor-General 
concedes  that  the  objection  to  the  protest  is  a 
"  bare  technicality  "  and  that  its  language  could 
bardly  mislead  the  officers.  A  proper  protest, 
as  well  as  an  appeal,  are  prerequisites  to  the 
right  to  sue.  Sec.  8011  R  S.»  as  amended  by 
the  Act  of  February  27,  1877,  ch.  60,  19  Stat, 
at  L.,  247.  The  protest  must  set  forth,  "dis^ 
tinctly  and  spcclflcally,"  the  groimds  of  objco 
tion  to  the  decision  of  the  collector  as  to  the 
rate  and  amount  of  duties.  Sec.  2931  Rev.  Stat. 
This  provision  was  taken  from  the  Act  of  June 
80,  1864,  ch.  171,  sec.  14,  13  Stat,  at  L.,  214, 
and  is  subslaotiully  the  same  as  that  in  the  Art 
of  February  28, 1 W5,  ch.  22, 6  Id. ,  727.  A  pro- 
test  is  not  required  to  be  made  willi  tcclinical 
precision,  but  is  sufficient  if  it  shows  faiily  that 
the  objection  afterwards  made  at  the  trial  was 
in  the  mind  of  the  party  and  was  brought  to 
the  knowledge  of  the  collector,  so  as  to  secure  to 
the  government  the  practical  advantage  which 
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the  statute  was  designed  to  secure.  Conwrae  v. 
Bursm,  18  How..  418  [59  V.  S.,  XV.,  456]; 
Saaruton  t.  Morton.  1  Curt.  (C.C.),  294;  JfW»- 
ler  V.  Morton,  Id.,  418;  Burgeu  v.  (hnt«rte,2 
Id.,  218;  Ste^anv.  Maxtodl,  3  Blatchf..  865; 
Jf^azee  v.  MoffUt,  20  Id.,  267.  This  protest  ap- 
prised the  CoUector  that  the  carriage  was  claimed 
to  be  free,  under  section  2506,  as  a  carriage  act- 
uallv  used  abroad  over  a  year.  The  "  nouse- 
bold  effects"  clause  was  fo  the  mind  of  the 

Sarty  and  the  Collector  could  not  fail  to  bo  un- 
erstand.   The  protest  was  sufficient. 
7^  judgment  of  the  Circuit  Churt  it  affirmed. 
True  copy.  Test: 
James  H.  McKenney,  Clerk,  8u^  Court,  XT.  8. 

Clted~lUU.&,2tt. 


he  iras  the  odiflnal  or  first  Inventor  or  dlsoorersr. 
and  be  could  make  a  dJeolalmer  only  of  suoh  putiof 
the  tbiDf  patented  as  be  abould  notoboonto  claim 
or  bold  Of  virtue  of  tbe  patent. 

In  so  disclaiming  or  llmltlog  a  claim,  descriptive 
matter  on  wblota  the  disclaimed  claim  was  based 
mEylit  enMd :  but  If  there  was  merely  a  defect- 
ive orfnBui!ncienideacrIptlon,theonlymodeof  cor> 
recting-  It  wu  by  a  re-issue. 
The  dcK'fPloa  m  Leijoett  v.  Avery,  101 17.  S.,  fli 
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UNITED  STATES  CARTRIDGE  COM- 
PANY. Appt.. 

V. 

UNION  METALLIC  CARTRIDGE  COM- 
PANY. 

(See  S.  C,  R^rter^  ed..  8BHH1) 

Disclaimer,  effect  of,  on  letters  patent — re-imtt 
of  patent,  vhen  cannot  cover  improvement — of 
what  dieclaimer  may  he  mada—correeHng  de- 
fective defcriptionr—eate  cited— reeoverj/ on  in- 
tention diiclaimed. 

'Letters  pfttent  No.  ZTOM  were  issued  to  Ethan  Al- 
len, February  14,  I860,  for  14  years,  for  an  improve- 
mentlo  macbine  for  mnklng  percussion  cartridire 
oases.  The  patent  was  re-lRsuedln  two  divlolons. 
No.  l»48,and^o.  IHfl,  HayO,  18B6.  No.  IMS  embraced 
tlmt  part  of  the  Invention  which  concoi-Qcd  the 
meclianiam  for  striking  up  the  hollow  rim  at  one 
atroke.  The  original  patent  and  drawings  showed 
suoh  mocbanism  to  be  amoving  die  and  a  futed  hunt- 
er. In  No.  IMS,  the  description  was  altered  so  as  to 
Btnto  that  the  hunter  might  tte  carried  against  t>ic 
die:  and  itstwo  claims  each  contained  tbe  words 
"  Euhstantially  as  dcacribed,"  An  extension  of  No. 
IfHf  ha\ing  been  applied  for.  It  was  opposed,  on  the 
ground  that  suoh  arrangoment  of  a  nxed  die  and  a 
moving  bunter  was  a  new  invention,  interpolated 
Into  tbe  re-lsaue.  Tbe  Commissioner  of  Patonts  so 
held  and  required  such  new  matter  to  be  disclaimed, 
as  a  condition  precedent  to  the  extension.  A  dis- 
claimer was  filed  disclaiming  the  movable  bunter  as 
of  the  Invention  of  Allen.  No.  IMS  was  tben  ex- 
tended by  a  certificate  which  stated  thata  disclaimer 
bud  been  filed  to  that  port  of  the  Invention  embraced 
in  such  new  matter.  In  a  suit  In  egulty  afterwards 
brought  on  No.  IMS,  against  machines  having  u  fixed 
die  andamoving  bunter,  for  infringements  commit- 
ted both  before  and  after  tbe  extension  ;  hold,  that 
the  effect  of  the  disclaimer  was  to  exclude  thosema- 
oblnes  from  the  scope  of  any  claim  in  No.  IMS, with- 
out reference  to  tbe  question  whether  they  con- 
tained mechanical  equivalents  for  tbe  moving  die 
and  tbe  fixed  bunter, 
Allen  had  not,beforethegrantingof  tbeorlglnal 

S stent,  made  any  macbine  in  which  the  die  was 
xed  and  tbe  bunter  movable ;  and  it  was  never  law- 
ful to  cover  by  tbe  claims  of  a  re-Issue,  an  improve- 
ment made  after  the  granting  of  the  original  patent. 

Under  section  54  of  the  Act  of  July  8,1870,  ch.  230,  IS 
Stat,  at  L.,  206,  a  disclaimer  could  be  made  only  by  a 
patentee  who  had  claimed  more  than  tbafcof  wblob 

•Head  notes  by  Mr.  JuMtiee  BuvoBVOBO. 
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An  Bcqulesoeinoe  and  disclaimer,  on  a  decision  r»- 
qulring  UHJ  disclaimer  as  a  condition  preoedent  to 
m  exteusjon,  are  as  operative  to  prevent  the  after> 
wards  insisting  on  a  recovery  on  tbe  Invention  dis- 
claimed ,aa  to  prevent  a  subsequent  re-iesue  to  claim 
what  was  so  disclaimed. 

(Nos.  ia4,  125.1 
Argued  Dec.  6,  8,  9, 1884.  Decided  Dee.  tt,  J884. 

CROSS  appeals  from  tbe  Circuit  Court  of  the 
United  States  for  the  District  of  Massachu- 
setts. 

The  bill  In  this  case  was  filed  Id  the  court 
below,  bv  the  Union  Metallic  Cartridge  Co.,  to 
recover  damages,  alleged  to  have  resulted  from 
the  infringemeDt  of  certain  letters  patent,  and 
for  an  injunction  and  other  relief. 

Tbe  court  entered  a  final  decree  for  the  com- 
plainant for  $40,367.26,  profits  to  April  28, 
1S77,  without  damages.  Whercupoo,  both  pai^ 
ties  appealed  to  this  court. 

Tlic  case  is  fully  stated  by  the  court 

Messrs.  Cansten  Browne  and  Edmund 
Wetmore,  for  cotnpliunant. 

Messrs.  B.  F.  Bntler  and  F.  P.  TUh,  for 
defendant. 

Mr.  TtufiABlateliftord  delivered  tbe  opin- 
ion of  the  court: 

Lettera  patent  of  the  United  States,  No. 
27094,  were  issued  to  Etiian  Allen,  February  14, 
1860,  for  14  years,  for  an  improvement  in  ma- 
chine for  making  percussion  cartridge  cases. 
A  rc-issue  of  this  patent  was  granted,  in  two  di- 
visions, No.  1948  and  No.  1948,  May  0, 1865,  the 
application  forthc  re-issue  having bcenfllvd  April 
7, 18SS.  The  spedflcation  of  No.  27094  set  forth 
two  improvements:  1,  an  arrangement  nr  mccb- 
anism  to  trim  the  open  end  of  the  cisc  of  tlie 
cap  cartridge,  to  make  the  articles  all  alike  and 
true;  3,  stnking  up  or  forming  the  swelled  end 
to  form  the  recess  forthc  priming,  as  shown  at 
Z,  from  that  of  Y,  at  one  stroke,  in  dii^tinclion 
from  spinning  them.  There  were  two  claims  in 
No.  27004: 1,  the  trimming  mechanism;  2,  strik- 
ing or  forming  the  hollow  rim  at  one  stroke  of 
operation.  In  re-issuing  the  patent,  the  trim- 
ming mechanism  was  made  the  sublect  of  No. 
1949,  and  the  other  improvement,  the  subject- 
matter  of  claim  8af  No.27094,wa8  madethe  sub- 
lect of  No.  1948.  This  suit  is  brought  for  the 
infringement  of  No.  1948  alone.  80  muchirf 
the  specification  and  claims  of  No.  27094  as  re- 
lates to  the  subject  of  No.  1948,  Is  copied  below 
on  the  left  band.and  the  specification  and  claims 
of  No.  1948  are  copied  below  on  tbe  right  band, 
the  parts  of  each  not  found  in  the  otner  beiiig 
In  italic: 


ile-ttnts.  iTowlMa  . 
'Be  it  known  tbat  I, 
Ethan  AUen,  of  the  CItr 
and  County  of  Worcester 
and  State  of  MuMachu- 
Duvv  loveuitm  ucriam  setts,  buve  Invented  osp- 
new  and  useful  improve-'tain  new  and  iffleful  bd* 
menta  In  machinery  f orjprovementsin  macfalnflrT 
making  loaded  caps  or,for  making  loaded  can  rMf 
bap  cartridges;  and  Kor  oap  comldges;  and  I 


OrigfnaL  No.  STOH. 
"Be  It  known  that  I, 
Ethan  Allen,  of  the  City 
and  County  of  Worcester, 
8tate  of  Maasachusetts. 
nave    invented  certain 
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herebr  declare  the  fol- 
lo-wlng-  to  'be  a  full,  ol«r 
Slid  ejcact  desorlptloD  or 
the  CoQBtruoClon  and  0^ 
eratloii  of  tbe  sa'in?.  rqf- 
erevcie  l^dnr  bad  to  tlie 
aDcoiDpoDTlng  drawlDgE, 
In  ivhtijti  Piffun  1  iA  a  top 
view  or  ploDf  enA  F\a.  £  t» 
Bl  qide  Tiow.  and  peruifns 
to  a  macMnt  which  it  tht 
wiiUect  of  aiuMAer  re-lnud 
o/  that  l^tUTfl  j>iiKn£, 

My  ImprdvaneiitB  !*■ 
Iat£  to  (wnftmctloD 
cir  formation  of  Uw  nsa 
of  a  m«£aKlc  oartrldgfl 
and  oooalBt  In  an  orranM- 


Oriflfnal.  Sio.  STOM. 

tUHtir  dMlare  the  fol 
towlogto  be  a  fulL  oleRr 
and  enot  deeatipuoii  of 
tba  ponitnioUoQ  and  cp- 
fltilMo  of  tbe  value,  t«(' 
I  being  bud  to  the 
pflnjlDg  drawing*, 
friilch.  Fiif.  1  Id  a  top 
,  .iw  or  plon.  and  Fig.  £  a 

tndlentliKr  tfw  sofnv  porU 

Mr  ImprOTamentii  ro- 
lata  to  tM  eonfltructton 
or  lormatton  oC  the  iw** 
of  SUaap  oairtridif?  In  the 
fernifliAmi  at  Z,  or  n«ar1i/ 
■0,  Had  cnnalM.  •  *  *  In 
■trtftlnpw  oT/ffrmtftDthe 

ttrAllea  end  to  lonn  ttae  ^EirmiiuiorttrtfFfnDuptba 
rQOQHifortbe'prfioIiiitkBB^w^ll^end  to  fonn  tbe 

tboiTii  at  Z,  flnun  that  oC 
T,at  iiimslrukeOr  nuera- 
tfajn,  la  dteUnpthnt  Irora 
flPlmdmTantiu  biii' 
faer«l»iron  ti«en 

TiMooDitoiioU.onof  ni7 
iuprovemuDta,  aa  abow-D 
In  tiic  dmwJags,  b  as  fol- 
Ifm:  fTtaOc  fcoM  of  tAe 
mtuUfls;  J,  tuc  drivlQ^ 
puUey,  lobleh  ta  pru^'lilal 

to  wU^  tSe  nA  H'  li 
comwRAl;  FlaaiUde  re- 
or^lfUig  molioa  br  H!,  nod 
moving  in  nys  Gft  Oi 
".■qiTTlTig  the  TBHndr^l  D. 
wbjcb  piuHDS  throiurh  the 
die  D;  t/w  d9fd  baa  a 
^piiug  to  kcC|i  Or  move II 
barli  towortla  P,  and  a 
hoM»r  Ifts  openlnfF  in  fh« 
itmwr  thfe  to  ftlcUltits 
placing  the  oaaa  A,  to  be 
Uikcu  by  B  And  ootvltfd 
ipi/ofliadt&JEl.  ncfuon- 
drcl  £  hiw  a  shoukter,  a 
I  nillfleTi/  fbijiCance/r'iTii  t/ia 
end  [0  v\\ti\a  il  to  tiiltr  lite 
caiiritlpe  gheU  fu*t  the 
rfoht  aigtancc,  and  Ifavt 
fttictwli  metal  to  bt  pulled 
iutotlie  htad  of  thtQiirt- 
li'tge.  Tttc  life  D  is  Jn^C 
Ihi;  riijht  stst  tffbeJUtedbu 
Die  fhell  A  when  j.fv.-a-cd 
H  tfte  ^iicft  or 
nroniJrel  B.  C  la  a  die 
irltb  nil  adjufilabif  t'CKV, 
arui  the  LOtie  vmy  lie  car. 
Tint  >3{jatnKt  U  lojform  the 
bead  of  rlth,  or  tnat  tiuiy 
tre  curried  opaiiMt  Iht.  die 
D  bv  etmUarrtuctianiKni  to 
F  and  H';  Z  a  ewe  nr 
„  after  betua  fieotl'.!. 

ll,"the«MorBlie!ll."ta/o™(»ii7Cfti  cfli^oyfor  E/ii 


■boim  at  Z..  fmm  tbnt  nf 
T.Mim  (droke,  In  dla- 

than,  aa  has  boi'etof  oe& 
!l>^Ti  done. 
ThQuMUCnwHon  of  my 

and  Of  9MrE  M  pmrided 
wltli  cranio  ar  «C"«trtM 
cI  eoeh  end,  to  wftlch  Uic 

tlutft  tmrnina  In  tuitobl* 
AMu-toff  ta  Out  frame  or 

rMtivlne  mtit1»iii  by  H 
RTiii  mulnff  in  the  wnys 
G,  G.  CHrrjiT«(C  tUc  injin- 
dp.i  II,  wlikh  t»afi«eii 
[627]  IbrouEli  tlic  momolft  die 
ofiKh  has  n  Bpriii«  to 
keep  or  move  It  biwb 
tnmirila  P,  and  on  cn- 
latgcncnt  In  «ff  iS«lKr,  to 
fac  1 1  f  r»  t  (■  ]  il  adng  Um 
A  ' l»  tnkoni^  n.  The 
end  o/*  □  next  to  E  hat  a 
htJi-  ftitini}  tm  theotMttt 
nf  th€  ta»e.  A.  B  badlc 
with  Bn  aO^MOng  KKw. 
Yi*  a  eodC  <i8  W  ponie?  /rOBf 

(nee  «/ter  fceJiiO  trImTH«! 
and  Hit  or^     f*iAer  luurtt'. 


Btaflrf  (n  £)  H?r  ^  ■  b-: 
i)ceiD  oc  D  and  carried 


fulmlnntiriQ  fifntnicr. 
3?u!  operalion  Ck  of  fnl- 
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.  .■  f/i'yffr-.ri,  bffjifl 
Ji»cu  isumctf^nlly  t-0  form  fiii'^Ti  tjy  p^ilkj/  ./,  U  Pim- 
its  rilD^  (1/  fJ.  wLt-Ti  K^nunlniffil  rhfi'mfifi  H'  10 
DiL^tltiir  D,i:arri(.-sitivitb|F  ontt  il.  rtmi  Ihr  ituita  '_>r 
A  In  tliiU  p'>s!tLi-in  \ip'-,hi'rifi  itrr  pkicfd  ii\  U\i:  rti- 
iwnlii^t  E,  wliffb  IliiUf.'n?  (vs  vrinan  i}ir.linfti  Uil'-., 
I.Ei)  eni],  ftEid  fi'i-ms  Uiftlicfiri'ft  fi-tdi  tliun  t"  C'C 
boilnw  riiD,  03  hliuwii  ln,;,ujich  jB.  Tht  ahdi  ii 
Kctii'ri  Z,  I-'ig.  3;  anO.ltHkunoiir'te^uhcht).  mid 
the  itmIIod  of  J.  contln- carried  Ihr'rugh  rite  dlf  D 
uinu.  I  he  tiArta  All  tatiirt]  tiDtU  thrBn<i  project's  suf- 
t*j  tri"-lri^p<!cUveplaci!Si|llclBqiJy  to  iorin  Ua  rlnt, 
reanlv  for  [iiiot[i4^r,  which,  when  F,  mwtiaif  D.car- 
dwrifiK  """^imf  r\jr-y\  Vhi^h  i-ir-s  11  witli  A  in  tliac  lif*!- 
It-A).  iin-purf.l  Ufj  r>>'f''n>  1)r)[,  iLpmnBI  E,  wh^iiii 
d{;*".!rji"'4:    rfe    /(?t>»firr;  llnit^m    the    pml  mji] 

CiVf    (r*ir(i;)lil[l     lii'tlMTri'TU'lIJi  (lit  hullnrt  MliJ,  iLJ 

tht  Jlw  T>  mill  K,  IT,  if  >!nnvii  ill  ,".-'  ti"ii  lit  7i. 
ttichina  in  D,  U  p^nchfWj  riK.  i  ;  rtnl,  tln-m.-tt'irs  oi 

Ihe  -n^zc  'trmianftmouf'AH  rutmn  Oitir  ro. 
q/ fCa  UM|i._  iftiwcLive  uJtit4.fi,rL'fldy  fw 

lis  U.  8. 


leribed  my  Invention,  log  the  nine  time,  hai 
what  laatm  tlterein  cuboen  placed  in  position  u 
nMoanddartn  to  KMirebv  before  described,  and  th» 
men  putoaf  <•  *  *  *  ipimch  B,  taking  on  a»- 
oUier  sAeu,  ts  earned  Into 
the  die  D,  and  prenes  out 
tht  ofM  be/ore  A«aded, 
which  drop*  between  the 
dJea  D  and  %  when  th« 
operatfon  <i  HQMoCaA  « 
Second.  I  claim  ttrOrina  ovorr. 
or  forming  tht  hoOowr^  I  ciaim  the  mandrel 
at  one  stnAe  or  (nwnitlon,  tc/tteA  earrtea  tAecartrfdoe 
St  oboM  let  /ortA  and  ds-'sheO,  in  combination  with 
MTflMd.**  (thedieD,  vhlcAadnia«tft« 

Kune,  and  oiiatnst  which 
the  closed  end  of  the  cart- 
ridffe  eftett  ia  headed,  enb- 
itanttaUu  aa  detcrlbed. 

Sscond.  J  claim  tA«die 
D,  C(msti-uct«dand  operot* 
tnff  for  the  hcatlfng  <^ 
eorlndoe  (fiells,  mlwtan- 
tiaUy  a»  described." 

The  following  are  the  drawiogs  of  the  orig- 
inal and  of  the  re-issue : 


[629] 


The  Allen  machine,  as  organized  for  head- 
ing and  making  a  flange  upon  cartridge  shells, 
conslsta  mainly  ttf  a  mandrel,  a  die  and  a  bunt- 
er,  which  are  combined  together  In  order  to 
operate.  The  mandrel  is  a  rod  with  a  shoulder 
upon  it,  the  rod  beyond  the  shoulder  being  of 
such  diameter  as  to  enter  the  cartridge  shell, 
which  is  to  be  headed,  with  a  pretty  close  fit, 
and  the  shoulder  being  at  right  angles  to  the 
rod,  and  formed  to  support  the  edge  of  the 
shell  at  tbe  open  end  of  the  cartrfdn,  durloK 
the  operation  of  heading.  The  die  u  a  blocK 
of  metal  with  a  hole  in  it,  of  Just  the  size  of 
the  outside  of  the  shell;  and  the  axes  of  the  die 
and  mandrel  are  In  the  same  line.  The  bunter 
is  a  piece  of  metnl  so  located  that  it  is  opposite 
one  end  of  the  die.  The  machine  is  also  pro- 
vided with  a  gutter,  which  Is  a  prolongation  of 
the  hole  In  the  die,  but  open  on  top,  into  which 
shells  are  to  be  Introduced  prior  to  being  acted 
upon  by  the  machine.  When  an  imheaded  shell 
Is  placed  In  this  gutter,  with  the  mandrel  as  far 
retracted  from  the  die  as  possible,  the  mandrel 
advances,  inserts  itself  Into  the  shell  and  shoves  [6301 
the  shell  Into  the  die  with  its  closed  end  pro- 
jecting beyond  the  die  a  sufflclent  distance  to 
affora  metal  from  which  the  flange  niay  be 
formed.  In  this  position,  the  ouMde  or  the 
shell  is  supported  by  the  die,  the  inride  dt  the 
shell  hy  the  mandrel  and  the  edges  at  the  open 
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end  of  the  shell  bj  the  shoulder  on  the  man- 
drel. The  die,  mandrel  and  ahell  then  advance 
together,  and  the  dosed  end  of  the  shell  is 
forced  against  the  hunter,  the  shell  being  thus 
Bqueezed  down  bo  as  to  form  the  flange  of  the 
cartridge.  The  mandrel  then  retreats,  and,  as 
it  retreats,  slips  out  of  the  shell,  leaving  the 
headed  shell  m  the  die  and,  when  the  mandrel 
la  fuUj  out  of  the  shell,  the  die  is  in  its  old  po- 
sition. The  shell  cannot  follow  the  mandrel, 
owins;  to  the  fact  that  it  Is  now  headed,  and 
that  its  head  is  on  that  ride  of  the  die  which  la 
furthest  from  the  mandrel.  After  the  mandrel 
has  retreated  sufficiently  far  from  that  end  of 
the  die  which  is  nearest  the  mandrel,  a  second 
nuflanged  shell  may  be  placed  in  the  gutter. 
The  mandrel  then  ad  ranees  and  enters  the  shell 
is  before,  and  the  advance  of  this  shell  on  the 
end  of  the  mandrel  drives  out  the  shell  which 
has  just  been  headed  and  was  sticking  in  the 
die.  After  this  second  shell  has  been  dnven  far 
enough  into  the  die,  it  is  headed  as  the  first 
shell  was,  and  is,  in  turn,  pushed  out  by  a  third 
shell;  and  so  on  in  succession.  Id  the  opera- 
tion of  the  machine,  the  shell  is  forced  into  one 
end  of  the  die  and  expelled  at  the  other  end,  so 
that  the  shell  moves  in  the  same  line  and  in  the 
same  direction  from  the  time  it  is  first  acted 
upon  bv  the  mandrel  until  it  is  completely  ex- 
pelled ?rom  the  die.  The  end  of  the  die  far- 
thest from  tin;  mandrel  is  the  anvil  or  rest 
agninst  which  the  shell  is  headed,  by  the  con- 

ioint  action  of  the  die  and  the  hunter,  the  flange 
teing  formed  fully  at  the  time  when  the  die 
and  bunler  are  as  near  as  possible  the  one  to 
the  other. 

The  description  in  the  original  patent  of  the 
mechanism  for  striking  up  or  forming  at  one 
Btmko  the  swelled  end  to  form  the  recess  for  the 
priming,  describes  the  die  D  aa  movable,  and 
as  being  carried  with  the  ease  or  shell,  and  the 
mandrel  B  in  it  against  the  stationary  die  E. 
[63 1 1  This  is  the  description  to  which  the  second  claim 
of  the  original  patent  refers  when  it  claims 
"  striking  or  forming  the  hollow  rim  at  one 
stroke  or  opemtion,  as  above  set  forth  and  de- 
^  sci'ibed."  The  drawings  represent  that  nrrange- 
ment  and  no  other. 

In  the  re-issuc,  it  is  stated  that  the  case  or 
shell  may  be  carried  against  the  die  E  to  form 
the  rim,  or  the  die  E  may  be  carried  against  the 
die  D  by  similar  mechanism  to  the  slide  F  and 
the  rod  ll'.  It  Is  also  stated  that  the  cases  or 
ahclls  are  placed  in  the  recess  or  gutter,  or  in 
ftn  inclined  tube,  which  feeds  them  to  the  punch 
or  mandrel  B.  Nothing  was  said  in  the  speci- 
fication of  the  original  patent  alwut  carrying 
the  die  E  against  the  die  T),  or  about  feeding 
the  cases  or  shells  by  an  inclined  tube. 

Allen  having  died,  Sarah  E.  Allen  was  duly 
appointed  his  executrix,  in  February,  l^X.  In 
November,  1873,  she  applied  to  the  Commis- 
aioner  of  Patents  for  an  extension  of  No.  1948 
and  of  No.  1949.  The  application  was  opposed 
by  E.  Remington  &  Sons.  Much  testimony 
was  taken  on  both  sides.  The  day  of  hearing 
was  February  4,  1874.  The  Commissioner  of 
Patents  decided  to  grant  the  extension,  and  ren- 
dered the  following  decision,  5  Off,  Gaz.,  147: 

"This  is  an  application  by  the  executrix  of 
the  estate  of  Ethan  Allen,  for  the  extension  of 
re-issncd  patents  Nos.  1948  and  1049,  granted 
May  9, 1866.  The  original  patent  was  granted 
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to  Ethan  Allen,  February  14,  i860,  and  com* 
prehended  a  combined  apparatos  for  trimming 
the  open  ends  and  then  heading  the  closed  ends, 

of  blanks  for  forming  metallic  cartridge  shells. 
These  operations  are  each  performed  automat* 
ically  but  independently,  by  different  portions 
of  the  machinery.  Re-issue  No.  1948  compre- 
hends the  mechanism  for  heading  the  shell,  and 
No.  1949  that  for  trimming  it.  No  testimony 
is  presented  relating  to  the  latter,  and  it  may  t>e 
dismissed  from  condderaUon.  Borne  intcipo- 
lations  of  new  matter  appear  in  the  forma,  but 
they  have  been  disclaimed,  rendering  the  scope 
of  the  patent  unequivooslly  that  of  the  inven- 
tion originally  described  and  illustrated  in  draw- 
ing and  model.  The  device  in  question  con- 
sists of  a  hollow  recessed  sliding  die,  a  recipro- 
cating mandrel,  having  a  shoulder  permitting 
it  to  enter  a  shell  the  proper  distance  for  head-  [63 
ing,  and  a  stationary  bunter,  organized  Into  a 
machine  which  operates  as  follows:  the  man- 
drel being  withdrawn  into  the  back  portion  of 
the  die,  which  serves  merely  as  a  guide  for  it, 
a  shell  with  its  open  end  to  the  rear  is  placed  in 
the  recess  of  the  die,  in  the  path  of  the  man- 
drel. As  the  mandrel  advances,  it  enters  the 
shell  and  carries  it  into  the  die  until  its  closed 
end  projects  a  little  in  front  for  heading.  At 
this  point  the  stock  of  the  mandrel  strikes  the 
rear  of  the  die  and  carries  it  forward  until  the 
projecting  end  of  the  shell  strikes  a  fixed  anvil 
and  is  headed.  The  mandrel  and  die  then  re- 
treat, carrying  the  headed  shell,  the  die  being 
forced  back  by  a  spring  to  its  original  position, 
and  the  mandrel  continuing  untu  it  hns  witli- 
drawu  from  Uie  shell  and  passed  the  feeding  re- 
cess. The  headed  slicll  remains  In  the  die  un- 
til it  is  forced  out  by  the  advance  of  the  next 
shell.  This  is  the  machine  patented,  and  the 
claims  of  the  patent  are  as  follows:  '1.  The 
mandrel  which  carries  the  cartridge  sticll,  in 
combination  with  the  die  D,  which  admits  the 
same,  mid  agninst  which  the  closed  end  of  the 
cartridge  shell  is  headed,  substantially  as  de- 
scribed. 2.  The  die  D,  constructed  and  oper- 
ating for  the  heading  of  cartrid^  shells,  sub- 
stantially as  described. '  This  was  the  first  suc- 
cessful organized  automatic  machine  for  head- 
ing cartridge  shells.  It  has  undergone  varipus 
improvements,  however,  and,  as  built,  and  (ac- 
coniing  to  the  testimony  of  the  witness  Cook) 
used  by  the  inventor.  It  Is  not  now  in  use.  It, 
however,  furnished  the  essential  principtle  of 
construction  which  has  been  maintained  in  all 
succeeding  heading  machines  of  its  class.  The 
hollow  die  and  reciprocating  mandrel  to  receive 
and  carry  forward  the  shell  to  be  headed,  and 
at  the  same  time  force  out  the  preceding  bead- 
ed shell,  are  the  chief  elements  of  the  machinea 
which  have  produced  the  vast  quantity  of  shells 
that  have  come  into  the  market  since  the  date 
of  this  invention.  The  rear  or  guide  portion  of 
the  die  is  omitted  In  the  present  machines;  and, 
instead  of  a  recess  in  the  die,  a  special  feeding 
device  is  employed;  also,  instead  of  advancing 
the  die  acainst  the  anvil,  it  is  now  made  station- 
ary and  tue  anvil  is  advanced,  tiie  die  spring  be- 
ing transferred  to  it.  Whether  this  latier  mod- 
ification, which  is  the  principal  one  and  is  ad-  [eS 
milted  to  effect  matcnally  superior  results  in 
heading  the  larger  sizes  of  shells,  is  in  legal  con- 
templation an  equivalent  construction  mechan- 
ically improved,  or  a  substantive  invention,  has 
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been  the  subject  of  much  contention  In  this  ap- 
plication. lam.boirever.aoentirdyoonviDced 
that  the  matter  introduced  Into  the  re-issue,  de- 
scribing the  holding  die  as  stationaiT  and  the 
bunter  as  movable,  was  new  matter  oescilbiDg 
a  substantially  different  invention  from  the  orig- 
inal, posssssing  different  functions,  that  I  have 
required,  as  a  condition  precedent  to  extension, 
that  this  new  matter,  together  with  that  of  the 
inclined  tube  for  feeding,  should  be  absolutely 
disclaimed.  Wltii  such  disclaimer,  the  patent 
Is  extended." 

Witii  a  view  to  the  extendon,  the  f(dlowing 
disclaimer  was  filed  on  the  4Ui  of  February, 

1874: 

"  To  the  Committionsr  of  Patentt: 

Wherea8,re-issued  letters  patent  of  tlje  United 
States  were  on  the  9th  day  of  May,  A.  D.  1865. 
granted  to  Ethan  Allen,  of  Worcester,  In  tiie 
County  of  Worcester,  State  of  Massachusetts, 
numbered  1948;  and  whereas,  the  Union  Metal- 
lic Cartridge  Company  are  now  the  sole  owners, 
of  said  re-issued  letters  patent;  and  whereas, 
Sarah  E.  Allen,  of  said  Worcester,  as  the 
executrix  of  the  goods  and  estate  of  said 
Ethan  Allen,  fs  the  sole  owner  of  any  extended 
term  of  said  letters  patent  which  may  hereafter 
be  granted  ;  and  whereas,  the  Union  Metallic 
Cartridge  Company,  aforesaid  have  an  equitable 
Interest  in  the  extended  term  of  said  letters  m- 
tent:  now,  therefore  the  said  Union  Metallic 
Cartridge  Company  and  the  said  Sarah  E. 
Allen,  executrix,  as  aforesaid,  respectfully  show 
to  the  honorable  Commissioner  of  Patents,  that, 
through  inadvertence,  accident  or  mistake,  the 
words  "or  that  may  be  carried  uiolnst  the  die 
D  by  similar  mechanism  to  F  ODd  H' "  were  in- 
serted in  tlie  descriptive  port  of  said  re-issued 
letters  patent  No.  1948,  which  words  were  not 
in  the  descriptive  part  of  the  ori^nal  letters  pa- 
tent of  said  Ethan  Allen;  and  thereupon  your 
petitioners  disclaim  the  said  movable  die  £  as 
being  of  the  invention  of  said  Ethan  Allen,  ex- 
ccpt In  so  far  as  the  same,  by  fiur  construction, 
may  be  deemol  the  mechanical  equivalent  of 
the  die  E  described  and  shown  In  said  original 
letters  patent  and  Uie  drawing  thereof :  And 
whereas,  the  said  re-issued  letters  patent  No. 
1948,  in  the  descriptive  part  thereof,  contain 
the  words  "or  in  an  inclined  tube,"  which 
words  are  not  found  in  the  descriptive  part  of 
the  original  letters  patent  of  said  Ethan  Allen, 
but  said  words  were  Introduced  Into  the  speclfl- 
cation  of  said  re-issued  letters  patent  by  inad- 
vertence, accident  or  mistake,  your  petitioners 
disclaim  such  inclined  tube  as  being  of  the  in- 
▼entioD  of  the  snid  Allen. 

Samh  E.  Allen,  Executrix. 
Union  Metallic  Cartridge  Co. 
M.  Hartley,  Prakdent." 

The  followingaddiUonol  disclaimer  wasfllcd 
on  the  mix  of  February,  1874: 

"  Tb  the  HonoToitU  tlte  Commiuianar  of  Pa- 
tentt: 

■  Whereas,  rc-in^tued  letters  patent  of  the  United 
States  were,  on  the  ninth  day  of  May,  A.  D. 
1865,  grunted  to  Etlinn  Allen,  of  Worcester,  in 
the  County  of  Worcester,  and  State  of  Massa- 
chusetts, numbered  1948 ;  and  whereas,  the 
Union  Metallic  Cartrid^  Company,  of  Bridge- 
port, State  of  Connecticut,  are  now  the  sole 
owners  of  said  re-issued  letters  intent ;  and 
wliorcas,  Sarah  E.  Allen,  of  said  Worcester,  as 
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the  executrix  of  the  goods  and  estate  of  said 
Ethan  Allen,  Is  the  sole  owner  of  aov  extended 
term  of  8^  letters  patentwhichniayDegranted: 
now,  tiierefore,  the  Union  Metallic  Cartridge 
Company  and  Sarah  E.  Allen,  executrix,  as 
aforesaid,  respectfully  show  to  the  honorable 
Commissioner  of  Patents,  that,  through  inad- 
vertence, accident  or  mistake,  the  words  "or 
that  may  be  carried  a^nst  the  die  D  by  similar 
mechanism  to  F  and  H' "  were  inserted  in  the 
descriptive  part  tA  said  re-issued  letters  patent 
No.  1948,  which  wm^  were  not  In  the  de- 
scriptive part  of  the  original  letters  patent  of 
said  Ethan  Allen;  and  thereupon  your  petition- 
ers disclaim  the  said  movable  die  E  (called  a 
bunter)  as  being  of  the  invention  of  said  Ethan 
Allen,  thus  leaving  the  description  of  said  die 
E  the  same  as  shown  in  the  ongina^  letters  pa-  [635! 
tent  and  the  drawings  thereof ;  and  whereas, 
the  wSA  re-issued  letters  patent  numbered  1948, 
in  the  descriptive  part  thereof,  contain  the 
words  "or  in  an  inclined  tube."  which  words 
are  not  found  in  the  descriptive  part  of  the 
original  lett(trs  patent  of  said  Ethan  Allen, 
but  said  words  were  introduced  into  the  speci- 
fication of  said  re-issued  letters  patent  by  inad- 
vertence, accident,  or  mistake,  vour  pentionera 
disclaim  said  inclined  tube  as  oeing  of  the  in- 
vention of  said  Ethfin  Allen.  This  disclaimer 
is  absolute  and  is  filed  as  an  additional  dis- 
claimer to  that  filed  February  4,  A.  D.  1874, 
in  which  certain  reservations  were  made. 

Union  MetiilUc  Cartridge  Co. 
M.  Hartley,  Pretident. 
Sarah  E.  Allen,  Exeeutrias* 

New  York,  February  9. 1874." 

The  certificate  of  extension  of  Na  V>4S  was 
as  follows: 

Whereas,  upon  the  x>etition  of  Sarah  E. 
Allen,  of  Worcester,  Slassachusetts,  executrix 
of  the  estate  of  Ethan  Allen,  deceased,  for  the 
extension  of  the  patent  granted  to  said  Ethan 
Allen  Februaty  14,  1800,  and  re-issued  May  0, 
1865,  numbered  1948,  for  "machine  for  mak- 
ing cartridge  cases,"  the  undersigned,  in  accord- 
ance with  the  Act  of  Congress  approved  the  8th 
day  of  July,  1870,  entitled  "An  Act  to  Revise, 
Consolidate,  and  Amend  the  Statutes  Relating 
to  PatenlB  and  Copyrights"  (the  said  Sarah  E. 
Allen,  executrix,  liaving  filed  a  disclaimer  to 
that  part  of  the  invention  embraced  in  the  fol- 
lowing words:  "or  that  may  be  carried  against 
the  die  D  by  similar  mechanism  to  F  ana  H';" 
also  tiie  words  "  or  in  an  inclined  tul)e : ")  did, 
on  this  18th  day  of  February,  1874,  decide  that 
said  patent  ought  to  be  extended:  Now,  there- 
fore, I  Mortimer  D.  Leggett,  Commissioner  of 
Patents,  by  virtue  of  the  power  vested  fn  me  by 
said  Act  of  Congress,  do  renew  and  extend  the 
said  patent,  and  certify  that  the  same  Is  hereby 
extraded  for  the  term  of  seven  years  from  ana 
after  the  expiration  of  the  first  term,  viz.:  from 
the  14th  dav  of  February,  1874;  which  certifi- 
cate being  dulv  entered  ot  record  in  the  Patent  030] 
Office,  the  said  patent  has  now  the  same  effect  ** 
in  law  as  though  the  same  had  been  originally 
granted  for  the  term  of  twenty-one  years. 

In  testimony  whereof,  I  have  caused  the  seal 
of  the  Patent  Office  to  be  hereunto  affixed  this 
18th  day  of  February,  1874,  and  of  the  Inde- 
pendence of  the  United  States  the  ninety-eighth. 

[8EAL.1      M.  D.  Leggett,  Ommimiimor. 

Sarah  B.  Allen,  executrix,  having,  on  the 
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21st  of  February,  1874,  assigned  her  title  to 
the  extended  term  of  No.  1048,  to  the  Union 
Metallic  Cartridge  CompaDy,  it  brought  this 
luit  in  equity  against  Ute  United  States  Cart- 
ridge Company,  on  the  18th  of  March,  1874, 
for  the  infringement  of  No,  1048.  The  bill 
alleged  an  assignment  by  the  executrix  to  the 
plaintilC,  of  her  title  to  No.  1948,on  the  10th  of 
February,  1871;  an  assignment  by  the  plaintiff 
to  her,  on  the  7th  of  February,  1874.  of  all  of  its 
title  to  No.  1948;  the  extensioD;  and  the  assign- 
ment of  the  extended  term.  The  assignmentfl 
above  mentioned  have  been  dulv  provecL  The 
bill  makes  no  reference  to  any  disclaimer. 

The  machine  of  the  defendant  has  the  die  D 
stationary  and  the  die  E,  or  hunter,  movable, 
and  It  has  an  inclined  tube  for  feeding.  The 
die  D,  the  mandrel  B,  and  the  hunter  E  are, 
as  tools,  the  same  as  those  in  the  plaintiff's  ma- 
chine. The  mandrel  enien  the  diell,  pushes 
it  into  the  die  D,  supports  it  on  the  inside  while 
it  is  being  headed,  and  the  unheadcd  shell  ex- 
pclls  the  neaded  shell  from  the  die  D,  as  in  the 
plaiutiU's  machine.  The  die  D  supports  the 
outside  of  the  shell  while  it  is  being  headed, 
and  the  end  of  that  die  acts  as  an  anvil  against 
which  the  flnnge  is  formed  by  the  joint  opera- 
tion of  such  on^il  and  the  bunter,  as  in  the 
plaintiiTs  machine.  The  flange  is  fully  formed 
at  the  time  when  the  end  of  tbedie  D  and  the 
bunter  are  as  close  together  as  the  operation  of 
the  machine  will  permit  them  to  be,  which  is 
true,  also,  of  the  plaintiff's  machine.  In  the 
defendant's  machme,  as  in  the  plaintiff's,  the 
unheadcd  shell  enters  at  one  end  of  the  die  D, 
and  is  expelled  from  the  other  end  and  moves 
always  in  the  same  direction  with  relation  to 
the  die  D,  from  the  time  that  the  mandrel  first 
takes  charge  of  it,  until,  after  being  headed,  it 
is  expelled  from  the  die.  But,  in  the  defend- 
ant's machine  the  die  D  stands  still  and  the 
bunter  moves  towards  it  to  head  the  shell,  while 
the  drawings  of  No.  27094  and  of  No.  1948 
show  a  stationary  bunter,  and  the  die  D  mov- 
Ingtowards  it,  to  head  the  shell. 

The  answer  denies  that  Uie  re-issue  was  law- 
ful and  avers  that  the  original  patent  was  sur- 
rendered to  clnim  inventions  not  mudc  by  Allen ; 
that  the  re-i^stie  No.  1048  is  not  for  the  same 
invention  as  was  the  original  patent;  that,  as 
the  re-iasue  was  void,  the  extension,  also,  was 
void;  that  tlie  Commissioner  granted  the  exten- 
sion only  on  the  express  condition  precedent, 
that  certain  new  matter  imlawfuUy  mtroduccd 
into  the  re-issue,  as  decided  by  him,  sbould  be 
al»oluteIy  disclaimed,  and  that  only  up>on  such 
disclaimer  sbould  the  patent  be  extended;  and 
that  said  condition  has  not  been  complied  with. 
It  denies  infringement. 

Proofs  having  been  taken,  the  case  was  heard 
before  Jvdge  Sheplcy,  and  he  decided  It  in  favor 
of  tlic  plaintiff,  on  the  ISth  of  April,  1877,  and 
entered  a  decree  holding  No.  1948  to  be  valid 
nnd  to  have  been  infringed,  and  awarded  an 
account  of  profits  and  d^agea,  before  a  mas- 
ter, from  February  10,  1871,  eiccpl  as  to 
the  period  from  February  7,  1874,  to  February 
81,  1874,  and  a  perpetual  injunction  restraining 
the  defendant  from  making,  using  ur  vending 
"machines  for  beadins  cartridge  shells,  having 
a  die,  mandrel  and  ounter,  excepting  five 
machines  gpedally  named,  the  question  as  to 
the  use  of  which  was  reserved  tul  the  master 
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should  make  his  report.  The  decision  of  Jvda* 
Shepl^,  2  Bann.  &  A.,  098,  and  11  Off.  Qaz., 
1118.  says:  "  In  the  machine  admitted  to  be 
used  by  the  defendant  are  found  substantially 
the  same  die,  mandrel  and  bunter,  operating  In 
the  same  manner  to  form  the  flanged  bead  of 
the  cartridge  and  to  expel  the  shell  after  being 
headed,  except  that,  m  defendant's  machine 
the  bunter  moves  toward  the  die  to  head  the 
shell,  while  in  the  Allen  machme  the  die  moves 
toward  the  bunter  to  bead  the  shell.  The 
fact,  as  proved,  that,  especially  in  the  case  at 
cartridges  of  larger  sizes,  there  Is  an  advantage  [6! 
in  having  the  die  stationary,  while  the  bunter 
moves  toward  it,  is  not  sufficient  alone  to  show 
that  this  tatter  form  of  the  machine  is  not  an 
equivalent  of  the  other,  all  the  elements  of  the 
combination  existing  alike  In  both,  and  acting 
alike  in  combination.  It  ts  contended  on  the 
port  of  the  defendant,  that  the  action  of  the 
Commissioner  ot  Patents,  In  requiring  a  dis- 
claimer of  so  much  of  the  re- issued  patent  aa 
claimed  in  specific  terms  tlie  use  of  the  movable 
bunter  and  the  stationary  die,  as  an  equivalent 
for  the  movable  die  and  the  fixed  bunter,  be- 
fore granting  an  extension,  is  conclusive  upon 
the  complainant,  but  ne  do  not  so  regard  it. 
The  patentee,  without  describing  equlvolents, 
is  entitled  to  use  equivalents  and  to  treat  the 
use  of  equivalents  by  otliers  as  an  infringement, 
and  this,  upon  the  evidence  in  the  record,  ap- 
pears to  be  a  clear  case  of  such  a  use." 

The  master  made  a  report  as  to  profits,  to 
which  exceptions  were  filed  by  both  parties. 
On  the  heanng  of  the  exceptions,  the  case  wus 
reheard  before  Judf^  Lowell  on  the  questioD 
as  to  whether  the  original  decree  should  be  re- 
versed.  He  rendered  a  decision,  7  Fed.  Rep., 
344,  in  which  he  said:  "Allen's  original  patent 
described  a  machine  organized  to  move  a  'die' 
against  a  'bunter,'  and,  by  their  contact,  to 
form  a  flange  or  head  upon  the  metallic  cart- 
ridge, which  was  carried  by  the  die.   The  de- 
fendant's machines  brought  a  movable  bunter 
against  a  fixed  die.    Tliis  was  an  improved 
form  of  the  machine,  and  was,  perhaps,  a 
patentable  improvement;  but  It  was  the  sama 
machine  and  was  on  undoubted  infrin^ment. 
'This  improvement  was  invented  by  Allen  him- 
self but,  after  he  had  obtained  his  patent  and 
when  he  asked  for  a  re-issue,  he  inserted  in  his 
description  of  the  mechanism  this  modified  and 
improved  form.    The  Commissioner  required 
him  to  discl^m  this  part  of  his  description,  as 
a  condition  precedent  to  granting  the  re-issue. 
Ju<^e  Sbepley  held  that  the  disclaimer  did  not 
prevent  the  patentee  from  enjoining  the  use  of 
machines  having  this  improvement.   It  is  now 
argued  and,  certainly,  with  much  force,  that 
Lesqctt  V.  Atery.  101  U.  S.,  256  [XXV.,  865], 
holds  the  paientee  to  this  disclaimer,  ai  an 
estoppel,   t  appreciate  the  argument,  but  do 
not  consider  myself  bound  to  reverse  Jtt^  [6SI 
Shepley's  decision,  which  I  should  not  feel  at 
liberty  to  do  unless  my  mind  were  entirely 
satisfied  that  he  was  wrong.   No  one  can 
doubt  that  if  a  patentee  obtains  a  patent  upon 
bis  solemn  admission  of  certain  facts,  be  ahall 
never  thereafter  be  permitted  to  controvert 
them.    This  is  Leggttt  v.  Avery.    Jvdge  Sbep- 
ley, though  giving  his  opinion  before  that 
cose  was  decided,  could  not  ham  overlooked 
this  point.     I  understand  him  to  decide. 
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tbat  the  admissloii  iii  this  case  was  not 
of  a  fact  of  invention,  b*it  of  the  propriety  of 
inserting  a  certain  chuise  inthedereriptivepart 
of  the  specification;  and  If  tlila  were  not  so, 
etill.  if  the  patenuu's  invention  and  his  patent 
rightly  included  this  form,  as  an  equivalent,  it 
was  a  mere  nullity,  like  an  admission  of  law, 
to  confess  that  it  aid  not  include  It.  This  is 
the  idea  shortly  expressed  by  Jud//e  Sheplcy; 
and  I  do  not  see  any  necessary  conQict  between 
it  and  the  decidoo  of  the  Supreme  Court." 

The  exceptionB  of  both  parties  were  over- 
ruled, and  a  decree  was  entered  for  the  plaint- 
iff for  ♦40.867.28,  proflta  to  April  23,  1877, 
without  damages.  From  this  decree  both 
parties  have  appealed  to  this  court,  but  the 
plaintiff  waived  itn  appeal,  at  the  bar. 

Many  questions  were  discussed  at  the  hearing 
which  we  deem  it  unnecessary  to  consider,  be- 
cause we  are  of  opinion  that  the  disclaimer 
made  has  the  effect  to  so  limit  the  construction 
of  the  claims  of  the  re-issue  tliat  the  defend- 
ant's macliine  cannot  be  held  to  infringe  those 
claims.  The  opposition  to  the  extension  pro- 
ceeded, amonff  other  things,  on  the  ground 
that  re- issue  No.  10^  was  so  worded  as  to 
cover  a  machine  having  a  stationary  die  and  a 
movable  bunter;  one  not  within  the  language 
orthe  scope  of  the  original  patent,  not  indicated 
therein  as  the  invention  or  Allen,  and  not  de- 
scribed, and  a  substantially  new  and  different 
invention.  That  the  Commissioner  intended 
that  the  extension  should  not  be  granted  unless 
there  should  be  a  disclaimer  of  all  claim  to 
have  No.  1948  cover  a  machine  with  a  station- 
ary die  and  a  movable  bunter,  and  that  the 
second  disclaimer  61cd  was  such  a  disclaimer, 
and  tliat  the  patent  extended  cannot  be  held  to 
be  one  which  covers,  by  any  claim,  the  de- 
fendant's machine,  is,  we  think,  entirely  clear. 

The  Commissioner,  In  his  decision,  says  that 
the  "  interpolations  of  new  matter  "  in  No.  1948 
"have  been  disclaimed,"  and  tbat  such  dis- 
claimer renders  "  the  scope  of  the  patent  une- 
quivocally that  of  the  invention  originally  de- 
scribed and  illustrated  in  drawing  and  model." 
The  disclaimer  is  referred  to  as  limiting  the 
scope  of  the  patent,  that  is,  the  extent  of  Its 
claims,  and  as  reducing  such  scope  and  extent 
to  what  the  drawings  and  model  illustrated, 
namely:  a  movable  die  and  a  stotiouaiy  bunter, 
to  the  exclusion  of  a  stationary  die  ana  a  mov' 
able  bunter.  The  Commlsdoner  adds  that  it 
had  been  the  subject  of  much  contention,  in  the 
application  for  the  extension, whether  the  modi- 
flration,  of  having  a  stationary  die  and  a  mov- 
able anvil,  which,  he  said,  it  was  admitted,  ef- 
fected materially  superior  results  in  headingthe 
larger  sizes  of  uiells,  was,  in  legal  contempla- 
tion, an  equivalent  construction  mechanically 
improved,  or  a  substantive  inventl<Hi;  and  that 
he  is  so  entirely  convinced  that  the  matter  in- 
troduced into  the  re-issue,  describing  the  hold- 
ing die  as  stationary,  and  the  bunter  as  movable, 
was  new  matter  describing  a  substantially  dif- 
ferent invention  from  the  original,  poss^sing 
different  functions,  that  he  had  required,  as  a 
condition  precedent  to  extension,  that  this  new 
matter  should  be  absolutely  disclaimed,  llie 
new  matter  introduced  Into  the  re-issue  in  re- 
spect to  the  moving  of  tJie  bunter  or  die  E  was 
introduced  into  the  descriptive  part,  by  insert- 
ing the  words,  "or  that"(the  die  E)  "  may  be 

112  r. 


carried  against  the  die  D  by  similar  mechanism 
to  F  and  H',"  bat  it  was  also  Introduced  into  the 
two  claims,  by  the  use  of  the  words  "  substan- 
tially as  described,"  in  those  claims. 

This  re-issue  took  place  under  section  IS  of 
the  Act  of  July  4,  1836,  ch.  857.6  Stat,  at  L.,  [6411 
122,  which  provided  for  a  surrender  and  the  is- 
suing of  a  new  patent  "for  the  same  invention," 
"  in  accordance  with  the  patentee's  corrected 
description  and  specification."  This  provision 
was  repeated  in  section  68  of  the  Act  of  July 
8, 1370,  ch.  230, 16  Stat,  at  L.  205,  now  section 
4816  of  the  Bevlsed  Statutes,  with  the  addi- 
tional enactment,  that "  no  new  matter  shall  be 
introduced  Into  tiie  specification."  But  where 
new  matter  was,  even  before  the  Act  of  1870, 
introduced  into  the  description,  and  In  such 
manner  as  to  enlaree  the  claim  and  cause  the 
patent  to  be  not  "  for  the  same  Invention."  the 
re-issue  was  invalid,  to  the  extent  that  it  was  not 
for  the  same  invention. 

It  is  quite  clear  that  Allen  had  not,  before  the 
granting  of  the  oricinal  patent,  made  any  ma- 
chine in  which  the  die  D  was  stationary  and  the 
bunter  movable.  If  that  arrangement  was  a  new 
improvement  of  the  original  invention  and  was 
invented  by  Allen  and  a^er  the  date  of  the  origi- 
nal patent,  becould,  under  section  13  of  theiut 
of  1836,  have  had  a  description  and  spcdfication 
of  it  annexed  to  the  original  description  and 
specification,  on  like  proceedings  aa  in  the  case 
of  an  original  application,  ana  It  would  have 
had  "the  same  effect,  in  law,"  from  "the  time  of 
its  being  annexed  and  recorded,"  "as  though 
it  had  been  cmbmced  in  the  oridnal  descrip- 
tion and  specification ;"  or  he  could  have  applied 
for  a  new  patent  for  the  improvement  Such 
last  named  provision  of  section  IS  of  the  Act  of 
1836  was  repealed  by  the  Act  of  1870.  and  was 
not  re-enacted  therein,  nor  is  it  found  In  the  Re- 
vised Statutes.  ButitwasneverlawfiUtocover, 
by  the  claims  of  a  re-issue,  an  improvement 
nude  after  the  granUng  of  toe  original  patent 

Hie  statute  In  force  m  rantrd  to  disclaimers, 
when  the  disclaimers  were  filed  In  this  case,  was 
section  54  of  the  Act  of  1870.  which  provided, 
"That  whenever,  through  Inadvertence,  acci- 
dent or  mistake  and  without  any  fraudulent  or 
deceptive  intention,  a  patentee  has  claimed 
more  thui  that  of  which  ne  was  the  ori^aal  or 
first  inventor  or  discoverer,  bis  patent  shall  be 
valid  for  all  that  part  which  la  truly  and  justly 
his  own;  provided,  the  same  Is  a  material  or 
substantial |mrt  of  the  thing  patented;  and  any 
such  patentee,  his  heirs  or  assigns,  whether  pf  IMS] 
the  whole  or  any  sectional  Inter^  theiein,  may, 
on  payment  of  the  duty  required  by  law,  make 
disclaimer  of  such  parts  of  the  thing  patented  aa 
he  shall  not  choose  to  claim  or  hoia  by  virtue 
of  the  patent  or  assignment,  stating  (herein  the 
extent  of  fala  interest  in  such  patent;  said  dis- 
claimer shall  be  in  writing,  attested  by  one  or 
more  witnesses,  and  recorded  in  the  Patent  Of- 
fice, and  it  shall  thereafter  be  considered  as  part 
of  the  original  specification,  to  the  extent  of  the 
interest  possessed  by  the  claimant  and  by  those 
claiming  under  him  after  the  record  thereof." 
This  word  "  chdmant "  is  an  evident  error,  for 
"dlsclaimant,"  as  "dlKlaimant"  is  the  word 
dsed  in  section  7  of  the  Act  of  March  8, 1887, 
ch.  46,  6Stat  atL.,108,whichwas  the  first  stat 
ute  providingforadisclaimer.  Hiis  error  is  per 
petiuted  in  sectitm  4917  of  Uie  Revised  Statutes. 
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It  ia  a  {Mtentce  who  "baa  claimed  more  than 
that  of  which  he  was  the  original  or  first  in- 
yentor  or  discoverer, "  and  only  "'such  patentee, " 
or  his  assigns,  who  can  make  a  disclaimer;  and 
the  discldmer  can  be  a  disclaimer  only  "of 
fucb  parts  of  the  thine  patented  as  he  shall  not 
^oose  to  claim  or  hoKi  hy  virtue  of  the  patent 
or  assignment."  A  disclaimer  can  be  made  only 
when  something  has  been  claimed  of  which  the 
patentee  was  not  the  original  or  first  inventor, 
and  when  it  la  Intended  to  limit  a  claim  in  re- 
spect to  the  thing  so  not  originally  or  first  in- 
vented.  It  is  true,  that  in  so  £sclamiiUK  or  lim- 
iting a  claim,  descriptive  matter  on  which  the 
'^Usclabncd  claim  is  based,  may,  as  incidental, 
be  erased,  in  aid  of  or  as  ancillary  to  the  dis- 
claimer. But  the  statute  expressly  limits  a  dis- 
claimer to  a  rejection  of  something  before 
cliumcd  as  new  or  as  invented,  when  it  was  not 
new  or  invented  and  wMch  the  patentee  or  his 
assignee  no  longer  chooses  to  claim  or  hold.  It 
la  true  that  this  same  end  may  be  reached  by  a 
le-lBBue,  when  the  patentee  has  claimed  as  his 
own  invention  more  than  he  had  u  rij^bt  to 
claim  as  new,  but,if  a  claim  is  not  to  be  rejected 
or  limited,  but  there  is  merely  "  a  defective  or 
insufficient  spcciflcation,"  tliat  is,  description, 
as  distinguished  from  a  claim,  the  only  mode  of 
correcting  it  was  and  is  by  a  re-issue. 

It  is  apiiarent  that  tlie  Commissioner,when  he 
said  that  the  disclaimer  affected  the  scope  of 
.  the  patent  and  that  t)ie  matter  introduced  into 
the  re-issue  was  new  matter,  describing  a  sub- 
stantially different  invention  from  the  original, 
possessing  different  functions,  and  that  he  had 
required  it  to  be  absolutely  disclaimed,  asacoo- 
ditiOQ  precedent  to  extension,  meant  that  he  had 
required  such  new  matter,  that  is:  the  arrange- 
ment of  a  stationary  die  and  a  movable  bunter, 
to  be  disclaimed,  as  an  invention  of  Allen,  cov- 
ered by  the  re-issue. 

What  was  done  was  in  accordance  with  tliis 
view.  In  the  first  disclaimer,  that  of  February  4, 
1874,  it  is  said,  that,  by  inadvertence,  accidentor 
mistake,  the  words  "or  that  maybe  carried 
agiiiust  the  die  D  by  similar  mechanism  to  F 
and  II'"  were  inserted  in  the  descriptive  part 
<^  No.  1048,  and  were  not  In  the  descriptive 
part  of  the  original  patent.  Thereupon,  the 
petitioners  disclaim,not  such  descriptive  words, 
as  a  description  merely,  but  they  disclaim '  'the 
movable  die  E  as  being  of  the  invention  of " 
Allen,  but  with  this  limitation  or  reservation, 
"except  in  so  far  as  the  same,  by  fair  construc- 
tion, may  be  deemed  the  mechanical  equivalent 
-of  the  die  E  described  and  shown"  in  the  original 
patent  and  its  drawings.  It  was  sought  to  reserve 
the  question  of  the  mechanical  equivalency  of 
the  stationary  die  and  movable  buotcrwith  the 
mo%-abledieand  stationary  bunter,  and  not  have 
the  disclnimer  absolutely  reach  and  cover  the 
former,  but  still  leave  the  claims  to  cover  it. 
But  this  was  evidently  not  satisfactory  to  the 
Commissioner,  and  he  required  a  further  dis- 
•claimer.  So  the  one  of  February  18,  1874,  was 
filed,  which  states,  on  its  face,  that  it  is  abso- 
lute and  is  filed  as  an  additional  disclaimer  to 
the  first  one,  in  which  certain  reservations  were 
made.  In  this  second  disclaimer,  the  language 
OS  to  the  inserted  words  is  the  same  as  in  the 
first,  and  the  statement  of  disclaimer  is,  that 
the  "petitioners  disclaim  the  stUd  movable  die 
£  (called  a  hunter)  ai  being  of  tiio  inventlm" 
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of  Allen,  "thus  leaving  the  description  of  saia 
die  E  the  same  as  shown  in  the  original  pa- 
tent and  drawings.  The  reservation  was  ex- 
uDged.  The  effect  of  the  disclaimer  was  to 
imit  the  claims  of  the  re-issue  to  a  machine 
with  the  itationary  die  E,  shown  In  the  orlgt 
nal  patent  and  drawings,  and  to  prevent  ttub 
any  longer  covering,  even  If  they  had  before 
covered,  a  movable  die  E,  or  bunter. 

Such  was  the  effect  of  the  disclaimer  on  the 
re-issue,  without  reference  to  the  extension. 
But,  the  certificate  of  extension  itself  states, 
that  the  executrix  had  "filed  adischiimerto  that 
part  of  the  Invention  embraced  in  the  follow- 
ing words:"  "or  that  may  be  carried  gainst  the 
die  D  by  similar  mechanism  to  F  anaH',"  and 
what  is  extended  ia  No.  1948,  with  such  dis- 
claimer. After  an  extension  has  been  obtained 
on  the  condition  precedent  of  making  such  dis- 
claimer, the  disclaimer  cannot  be  hem  Inopen- 
tive  as  respects  the  extended  term. 

We  regard  this  cue  as  falling  within  the 
principles  laid  down  In  Legg^  t.  Avern,  101 
U.  8..  266  [XXV..  866].  TTiere  the  original 
patent  was  issued  In  October,  1860.  It  was  mt- 
rendered  and  re-issued  In  June,  1868,  and  ex- 
tended in  October,  1874.  As  a  condition  of 
obtaining  theextension.the  patentee  disclaimed 
the  specific  claims  which  the  defendants  in  the 
suit  were  charged  with  infringing,  the  exteo- 
sioD  having  been  opposed,  and  Uie  Commis- 
sioner haviue  refused  to  grent  it  unless  the  pa- 
tentee would  abandon  au  hut  one  of  the  six 
claims  of  the  re-issue,  there  having  been  but  one 
claim  in  the  original  patent.  This  wasdone.and 
the  extension  was  granted  for  only  one  of  the 
six  c)aims,>which  one  the  defendants  liad  not 
infringed.  Three  days  after  the  extension  was 
granted  a  re-issue  was  applied  for,  Indudiitg 
substantially  the  claims  whidi  had  been  thai 
disclaimed.  The  re-issue  was  granted,  two  <A 
the  claims  in  it  being  for  substantially  the  some 
inventions  which  had  been  so  disclaimed  before 
the  extension,  and  for  different  inventions  from 
the  invention  securedby  the  patent  as  extended. 
A  reference  to  the  record  of  the  case  in  this 
court  shows  that  the  Commlaaionerdecided  that 
the  extension  would  be  mated  provided  the 
disclaimer  should  he  fllea.  and  that  the  dis- 
claimer concluded  with  the  words,  "reserving 
right  to  re-issue  in  proper  form."  .  This  court 
h^d  that  the  Commissioner  erred  In  allowing 
in  the  second  re-issue  claims  which  had  been 
expressly  disclaimed,  because  the  validity  of 
such  claims  had  been  considered  and  demded 
with  the  acquiescence  and  express  disclaimer  of 
the  patentee;  and  that  this  i^as  a  fatal  objection 
to  the  validity  of  the  second  re-Issue. 

The  acqui^cence  and  disclaimer  must  be  re- 
garded as  equally  operative  to  prevent  those  [6*1 
who  hold  the  re-Lssue  in  suit,  whether  in  re- 
spect to  the  time  before  or  after  the  extension, 
from  being  heard  to  allege  that  pmons  who 
use  machines  with  a  stationary  ale  D  anda 
movable  bunter  K  infringe  the  claims  of  the 
re-issue.  The  disclaimer  was  one  of  the  fact 
of  invention.  It  could  not  lawfully  be  any- 
thing but  a  disclaimer  of  the  fact,  either  of  origi- 
nal invention  or  of  first  invention.  It  was 
merely  the  expunging  of  a  descriptive  part  <rf 
the  specification,  involving  only  the  prof"""^ 
of  inserting  such  descriptive  part  In  the  i 
flcation,  but  it  was  a  duclaimer  of  all 
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Ixwed  OD  such  descriptive  part,  because  the 
claims  were  made  to  cover  such  descriptive 
part  by  the  words  "substantially  as  described," 
In  the  two  claims.  The  question  of  fact  is 
not  open  now  as  to  whether  Allen  Invented  at 
any  time  the  stationary  die  D  and  movable 
bunter  E,  or  as  to  whether  it  waa  or  is  or  could 
bo  a  mechanical  equivalent  for  the  movable  die 
D  and  stationary  bunter  E,  because  thoae  ques- 
tions are  concluded  by  the  dUcIaimer. 

It  is  conceded  by  the  plaintiff,  that  if,  by  the 
operation  of  the  disclaimer,  it  is  estopped  to 
say  that  a  stationary  die  D  and  a  movable 
bunter  E  arc  the  equivalent  of  the  movable  die 
D  and  the  stationary  bunter  E,  the  defendant 
does  not  infringe. 

TAe  (icereeof  the  Circuit  Court  it  reversed,  with 
cents  to  the  United  State*  Cartridge  Gffnmanj/,  on 
both  appeals,  and  the  ease  i$  remanded  to  that 
eourt,  aith  direction  to  diemim  the  hiU,  vith 
eoets. 
True  copy.  Test: 

James  H.  UoKenney,  Clerk,  Sup.  Court,  U.  8. 


45    THOMAS  E.  BOND  bt  iL.,  Plffs.  in  Err., 
e. 

WILLIAM  M.  DDSTIN. 

(Bee  a  C,  Reporter's  ed.,  «M-60e.) 

Stipttlation  waiting  jury,  effect  of  wtnt  of—in- 
mtfficient  statement  of,  in  record— motion  to 
arrestjudtpnent—ttale  statute  binding  on  Fed- 
eral Courts. 

*1.  Id  an  actloa  at  law,  submitted  to  tb«  decMon 
of  the  Circuit  Court  l;y  tbe  parties,  waiving  a  trial 
t>f  >*i>Ti  In  which  the  reuoni  does  not  show  the  fil- 


y«>/i       "  iiiviu  mc-  ivuiiiu  uvea  iiub  Buuw  uiB  Ul- 

Inff  of  toe  sttpuliitlon  In  writing  required  br  section 
US  of  the  Kevised  Statutes,  tbls  court,  upon  bUI  of 
exo^;>Upns  andwtitol  error,  cannot  teviawruUnge 


upon  tlie  adniiesion  or  rejection  of  testimony  or 
upon  any  other  question  of  lnw  Krowinvout  oi  the 
evidence  ;  but  may  determine  whether  the  de^aro- 


tlou  If*  siifflcleiit  to  support  the  judgment. 

Th 

.□ry,  

isnot  BulUclontly  shown  by  a  Btatciuent  Intherac^ 


 jp 

2.  The  mine  of  a  sdpiilation  fu  wirlUnffi 
jury,  un<1or  section  IH9  of  the  Revisea  Stabltes, 
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ord  or  In  the  bill  of  cxoepttons,  that  'Hhe  iaeua 
Jolued  by  consent  is  tried  by  Oie  court,  a  Jury  being 
waived,**  or  that  "the  case  came  on  for  trial,  by 
airreement  of  parties,  by  the  court,  witibout  tbe  in- 
terventiuD  of  a  jury." 

3.  A  motion  In  arrest  of  Judgment  can  only  be 
maintalncil  for  a  defect  appareut  upon  the  rebord, 
and  the  evidence  la  no  part  of  the  record  forthls 
purpose 

4.  A  Statute  of  a  State,  proTidlng  tiiat  a  verdict 
returned  on  several  counts  shall  not  be  set  aside  or 
reversed  If  one  count  Is  sufllctentigovems  proceed- 
ings In  cases  tried  in  the  Federal  Courts  within  that 
State,  and  is  applicable  to  judgments  lawtuUr  ren- 
dered without  a  verdict. 

[No.  120.] 

8ulmittedDe6.  S,  1834,   Decided  Dee.  tt.  I884. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  tbe  Southern  District  of  IHinois. 
The  history  and  facts  of  the  case  appear  io 
tlie  opinion  01  the  court. 

Measra.  Nicholna  P.  Bond  and  A.  Stir- 
ling. Jr..  for  plaintitTs  in  error. 
Mr.  H.  S.  Greene,  for  defendant  io  error. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  conn: 

This  was  a  writ  of  error  to  reverse  a  judg- 
*  Head  notes  by  Mr.  Jiuttee  Ohat. 

112  r.  s. 


mcDt  of  the  Circuit  Court  of  tbe  United  Statea 
for  the  Southern  District  of  Iltinois,  for  the  de- 
fendant in  error,  in  an  action  of  assumpsit 
brought  bv  him  against  the  plaintiffs  in  error, 
and  tried  by  that  court  without  a  jury. 

The  declaration  contained  two  special  counts 
on  bills  of  exchange,  tbe  one  for  $2,600  and 
the  other  for  $4,000,  drawn  upon  the  defend- 
ants by  one  falconer,  their  acont,  at  their 
instance  and  for  their  benefit,  and  Indorsed  by 
the  payees  to  the  ph^ntifl;  as  well  as  common 
counts  in  the  sum  of  $10,000  for  money  lent, 
money  paid,  money  had  and  received,  interest 
for  the  use  of  money  due  and  upon  an  account 
stated.  The  defendants  pleaded  non  assumpsit, 
and  denied  the  signatures  of  the  instruments  set 
forth  in  the  first  two  counts. 

The  record  stated  that  the  puties  came  by 
their  attorneys  "and  the  issue  joined  b^  con- 
sent is  tried  by  the  court,  a  jury  being  waived;"  [60fl 
and  that  the  court,  having  heard  the  evidence 
and  arguments,  "finds  the  issue  for  the  plaint- 
iff and  assesses  his  damages  at  the  sum  of 
$7,178.42;  whereupon,  the  defendants  enter 
their  motion  for  a  new  trial  and  in  arrest  of 
judgment,  which  being  heard  try  the  court.  Is 
overruled,"  and  judgment  rendered  for  the 
plaintiff  for  that  sum  and  costs. 

The  court  allowed  a  bill  of  exceptions,  which 
began  with  the  recital,  '  'the  above  cause  com- 
ing on  for  trial,  by  agreement  of  parties,  by 
the  court,  without  Uie  mtervention  of  a  jury; 
and  whidi  stated  all  the  evidence  introduced 
by  dther  par^;  the  objections  taken  by  the  de- 
fendants to  the  admission  of  some  of  the  evi- 
dence introduced  by  the  plaintiff;  the  finding 
and  judgment  of  Uie  court;  a  motion  of  the 
defendants  for  a  new  trial,  because  the  court 
heard  incompetent  testimony  against  the  de- 
fendants' objection,  and  bccauf«  the  judgment 
was  agaiusL  the  law  and  the  evidence;  the  over- 
ruling of  that  motion;  the  subsequent  making 
and  oTemiling  of  a  motion  in  aiTcst  of  Judg- 
ment; wid  tiiat  the  defendants  excepted  to  tbe 
admission  of  the  evidence  objected  to  and  to 
the  overruling  of  the  two  motions. 

The  errors  assigned  and  argued  were  to  the 
admission  of  evidence  at  the  trial  to  the  over- 
ruling of  the  motion  in  arrest  of  judgment,  and 
to  "Giving  judgment  against  uie  plaintiffs  in 
error  upon  the  contracts  alleged  and  proved, 
because  upon  tbe  pleadings  and  evidence  it  did 
not  appear  that  the  court  had  jurisdiction  to 
hear  and  determine  an  action  brought  by  the 
defendant  In  error  on  said  contracts  or  any  of 
the  same." 

The  first  question  to  be  determined  is,  how 
far  this  court,  upon  this  record,  has  authority 
to  consider  the  alleged  errors. 

By  tlie  Act  of  Klarch  3,  1605,  ch.  86,  sec.  4, 
re-enacted  in  the  Revis^  Statutes,  it  is  pro- 
vided  that  issues  of  fact  in  civil  cases  may  be  [606] 
tried  and  determined  by  the  Circuit  Court  with- 
out the  intervention  of  a  jury,  whenever  the 

{lorties  or  their  attorneys  of  record,  file  a  stlpu- 
ation  in  writing  with  the  clerk  of  the  court 
waiving  a  jury;  that  the  finding  of  the  court 
upon  the  facts  shall  have  the  same  effect  as  the 
verdict  of  a  jury;  and  that  its  rulings  in  the 
progress  of  toe  trial,  when  excepted  to  at  the 
lime  and  presented  by  bill  of  exceptions,  may 
be  reviewed  by  this  court  upon  error  or  appeaL 
13  Stat,  at  L.,  501;  R  S.  sees.  648,  700. 
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Before  tbe  passage  of  this  statute,  it  bad  been 
Httled  bj  repeated  deduona  that  in  any  acdon 
ftt  law  m  which  the  parties  waived  a  trial  bj 
Jury  and  submitted  the  facts  to  the  dotermina- 
lion  of  Uie  circuit  court  upon  the  evidence,  its 
judgment  was  valid  ;  but  mat  this  court  bad  do 
authority  to  revise  its  opinion  upon  tbe  admis- 
sion or  rejection  of  testimony  or  upon  any  other 
question  of  law  growing  out  of  tbe  evidence 
and,  therefore,  when  no  other  error  appeared  on 
the  record,  must  affirm  tbe  judgment  Guild  v. 
i?*w»ft».  18  How..  185  [59  U.  S..  XV.,  290]  ; 
KeUeyv.  Fm-tyth,  21  How.,  86[08U. 8.,  XVI., 
82]  •  CampbeU't.  Boyreau,  21  How.,  228 [62 U. 
8..  XVI.,  961.  Tbe  reason  for  this,  as  stated  by 
Ofiief  JuiiieeTaxiey  in  Gamff>dl  v,  Boyreau,  was 
that  "  By  the  established  and  familiar  rules  and 
principles  which  govern  common  law  proceed- 
ings, no  question  of  law  can  be  reviewed  and 
re-examined  in  an  appellate  court  upon  writ  of 
error  (except  only  where  it  arises  upon  tbe 
process,  pleadings  or  judfi^eut,  in  the  cause), 
unless  tbe  facts  are  found  by  a  jury,  bv  a  gen- 
eral or  special  verdict,  or  are  admitted  by  the 
parties  upon  a  case  stated  in  tbe  nature  of  a 
special  verdict,  stating  tbe  facts  and  referring 
Ihequestionsof  lawtotbecourt."  21  How., 226 

f62  U.  S.,  XVI.,  97].  Even  in  actions  duly  re- 
erred  by  rule  of  court  to  an  arbitrator,  only 
rulings  and  decisions  in  matter  of  law  after  the 
return  of  the  award  were  reviewable.  TlionUon 
V.  Carton,  7  Crancb,  596,  601 ;  Atemndna 
Canal  v.  Stcann,  5  How.,  33  ;  B.  R.  Co.  v. 
Myers,  18  How.,  246  [59  U.  S.,  XV.,  8801; 
Hec/cars  v.  Fowler,  2  WaU.,  123  [69  U.  S., 
XVn.,  759]. 

Since  the  passage  of  this  statute,  it  Is  equally 
well  settled  by  a  series  of  decisions  that  this 
court  cannot  consider  the  correctness  of  rulings 
at  the  trial  of  an  action  by  tbe  circuit  court, 
without  a  jury,  iinless  the  record  shows  such  a 
SOT]  waiver  of  a  ju^  as  tbe  statute  requires,  by  8tip> 
ulation  in  writing,  signed  by  the  parties  or  thcar 
attorneys,  and  filed  with  the  clerK.  Flandenr. 
Tweed.  9  WaU.,  425  [76  U.  8.,  XIX.,  678]  : 
Searneyv.  Case,  12  Wall.,  275  [79  U.  S.,  XX., 
8951;  Oilman  v.  Td.  Co.,  91  U.  8.,  603,  614 
[XXIII.,  405,  409] ;  Madison  Co.  v.  Warren. 
106U.  8.,  622  [XXVII.,  811]  ;  Alerander  Go.  v. 
Kimball,  106  U.  8.,  62S[XXVlI.,  8U],  note.  In 
Flanders  v.  Tkoeed,  Mr.  Justice  Nelson  quoted 
tbe  passage  just  cited  from  the  opinion  of  G/ii^ 
Justice  Taney  in  Campbell  v.  B<^reau,  and  said 
that  when  a  trial  by  jury  had  been  waived  but 
there  was  no  stipulation  in  writing,  no  finding 
of  the  facts  and  no  question  upon  the  pleadings, 
tbe  judgment  must,  according  to  tbe  course  of 
proceeding  in  previous  cases,  be  afTirmed,  un- 
less, under  very  special  circumstances,  this 
court  otherwise  ordered.  9  Wall.,  439,  431  [76 
U.  a..  XIX.,  679,  680]. 

The  most  appropriate  evidence  of  a  compli- 
ance with  the  statute  is  a  copy  of  the  stipulation 
in  writing  filed  with  tbe  clerk.  But  the  existence 
of  tlie  condition  upon  which  a  review  is  allowed 
is  sufficiently  shown  by  a  statement,  in  the  find- 
ing of  facts  by  the  court  or  in  the  bill  of  excep- 
titnu  or  in  the  record  of  the  judgment  entry, 
that  such  a  stipulation  was  made  In  writing. 
Kearney  v.  Com.  13  Wall.,  283,  284  [79  U.  8., 
XX.,  397]  ;  Diekinaan  v.  PlanUrf  Bk.,  16 
WaU..350[88U.S.,XXI..3781.  Soithasbeen 
held  that  a  written  consent  of  the  parties,  afler 
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a  trial  by  jury  has  begun,  to  withdraw  a  luror 
and  refer  the.  case  to  a  referee,  in  accoroanoa 
with  a  statute  of  the  State  authorizing  tUt 
course,  is  a  sufficient  stipulation  ib  siting 
waiving  a  juiy ;  and  that  when  the  court  has 
authority  to  refer  a  case  upon  consent  in  writing 
only,  an  order  expressed  to  be  made  "  by  con- 
sent of  parties,"  that  the  case  be  referred,  neces- 
sarilv  implies  that  such  consent  was  in  writing. 
Boogher  v.  Ins.  Co.,  103  U.  S.,  90  [XXVI.,  8101. 
See,  also,  U.  S.  v.  Harris,  106  U.  8.,  03»,  684, 
635[XXVII.,  390,  293].  And  since  the  statute, 
as  before,  a  judgment  upon  an  agreed  statement 
of  facts  or  case  stated,  signed  by  the  parties  or 
their  counsel  and  entered  of  record,  leaving  no 
question  of  fact  to  be  tried  and  presenting  noth- 
ing but  a  question  of  law,  may  be  reviewed  on 
error.  Supervisors  v.  Kmniwtt,  108  U.  8.,  664 
rXXVL,  486]  ;  U.  S.  T.  EUaton,  16  Pet.  291; 
Burr  V.  Des  MoinM  Co.,  1  Wall.,  99  [68  U.  8., 
XVII.,  561] ;  CampbeU  v.  Boyreau,  above  cited. 

The  record  before  us  contains  nothing  to  [8C 
show  that  there  was  any  stipulation  in  writing 
wai  viog  a  jurv.  The  circuit  court  had  authority 
to  try  and  oetermine  the  case,  whether,  the 
waiver  was  written  or  oral.  In  tbe  finding  of 
facts  and  in  tbe  judgment  there  Is  no  statement 
upon  the  subject  The  only  evidence  of  a 
waiver  of  a  jury  Is  In  the  statement  In  the  record 
that  when  the  case  came  on  for  trial  "  Tbe  issue 
joined  by  consent  is  tried  by  the  court,  a  jury 
being  waived  ; "  and  in  the  recital  at  the  begin- 
ning of  tbe  bill  of  exceptions,  "  The  above  cause 
coming  on  for  trial,  by  agreement  of  parties,  by 
the  court,  without  the  intervention  of  a  jury. 
The  case  cannot  be  distinguished,  in  any  partic- 
ular favorable  to  the  plaintiffs  to  error,  from 
those  of  Madison  County  v.  Warren  and  Alex- 
ander County  V.  Kimball,  above  cited,  the  latest 
adjudications  upon  the  subject,  both  of  which 
came  up  from  the  same  court  as  the  present 
case.  Id  one  of  those  cases,  the  statement  in  the 
record  was,  "  the  parties  having  stipulated  to 
submit  the  case  f6r  trial  by  the  court  without 
tbe  intervention  of  a  juiy ;  and,  in  the  bill  of 
exceptions, ' '  said  cause  bdng  tried  by  the  court 
without  a  jury,  by  agreementof  parties."  Intbs 
other  case,  the  statement  in  the  record  was  in 
the  very  same  words  as  in  the  case  at  bar ;  and 
in  the  bill  of  exceptions  was  in  these  words: 
"  Upon  the  trial  of  this  cause  before  tbe  Hon.  S. 
H.  Treat,  sitting  as  Circuit  Judge,  a  jury  being 
waived  by  both  parties." 

The  necessary  conclusion  Is  that  this  court 
has  no  authoritv  to  consider  the  exceptions  to 
the  admission  of  evidence  at  tbe  trial. 

Tbe  attempt  to  sustain  the  motion  in  arrest  of 
judgment,  by  an  argument  tliat  the  evideDce 
was  insufficient  to  warrant  a  recovery  in  this  ac- 
tion, fails  for  the  same  i-eason,  as  well  asbecaon 
a  motion  in  arrest  of  judgment  can  only  be 
maintained  for  a  defect  apparent  upon  the  face 
of  the  record,  and  the  evidence  is  no  part  of  the 
record  for  this  purpose.  Carter  t.  SenneU,  15 
How.,  354. 

Tbe  plaintiffs  in  error  further  contend  that 
neither  of  tbe  special  countssetsfortii  any  cause 
of  action,  and  that  the  flndins  end  judgment, 
being  general  and  not  limited  to  the  common 
counts,  should  therefore  be  set  aside.  This  ob- 
jection, so  far  as  it  touches  the  sufficiency  of  ttu  [M 
declaration  to  support  the  judgment,  is  fairijr 
pi-esented  for  the  d^orminatioo  of  this  court, 
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vltbiD  tbt3  rule  laid  down  by  CJU^  Justice 
Tanev  io  Campbeli  T.  Boyreav,  and  by  Mr.  Jxu- 
(iee  Nelson  in  Flanders  t.  Tueed,  aa  already 

stated. 

But,  by  the  law  applicable  to  this  case,  the 
objection  cannot  be  sustained.  By  the  common 
law,  indeed,  a  general  verdict  and  judgment 
upon  several  counts  in  a  dvll  action  mnst  oe  re- 
versed on  writ  of  error  if  only  one  of  the  counts 
was  bad.  But  ZordHaosflela  "  exceedingly  la- 
mented that  ever  so  inconvenient  and  ill 
founded  a  rule  should  have  been  established," 
and  added,  "  what  makes  this  rule  appearmore 
absurd  is,  that  it  does  not  hold  in  the  case  of 
criminal  prosecutions."  GrantY.A8tle,2'Doug., 
728.  780 ;  Snyder  v.  U.  S.  [anfe,  697]. 

In  Illinois  it  hasl)een  changed  by  statute,  pro- 
viding that  "whenever  an  entire  verdict  shall  be 
given  on  several  counts,  the  same  shall  not  be 
set  nside  or  reversed  on  the  ground  of  any  de- 
fective count,  if  one  ormoreof  tliecountsfiithe 
declaration  shall  be  sufQcient  to  sustain  the  ver- 
dict." 111.  R.  8.,  1874,  ch.  110,  sec.  58.  That 
statute  governs  proceediogs  iu  cases  tried  in  the 
Federal  Courts  within  that  State.  R  8.,  sec. 
flU ;  ToioMend  v.  Jmiitm,  1  How.,  706,  733; 
Sawin  v.  Kmnv,  93  V.  S..  289  [XXIII.,  926], 
Aud  the  rule  thereby  established  must  be  ap- 
plied to  judgments  lawfully  rendered  without  a 
verdict.  As  the  common  coimts  in  this  declara- 
tion lire  indisputably  good,  the  sufficiency  of  the 
special  counts  need  not  be  considered. 

Judgment  aMrmed. 

Tmo  copj.  Test ; 

James  H.  McKenoey,  Claife,  Bup.  Court,  TT.  & 


MEMPHIS  AND  LITTLE  ROCK  RAIL- 
ROAD COMPANY  (as  reorganized),  Fiff- 
in  Err., 

9. 

JAMES  H.  BERRY  et  al,  as  Ihe  Board  of 

Railroad  Commissioners. 

(See  8.  C  Reporter's  ed..  m-m.) 

Bhcempiion  of  railroad  from  taxation — doet  not 
pose  by  vtortgnge  and  Judicial  tale — whatpasfet 
oy  sucA  Mile—Arkanaae  Ckmttitutiojt. 

1.  Tlioexemptlon  from  taxation  contained  In  the 
X8th  .>^cti(iii  or  the  ArkanBOS  Act  of  1663,  was  In- 
tenilcU  to  apply  only  to  the  Memphis  and  Little 


Rock  Railroad  Company,  as  tbe  original  Corpom- 
Uon  ornnlzed  under  IL 

2.  Such  exemption  did  not  pass  by  tho  mortnfre 
of  its  charter  and  works,  as  Included  in  the  tt-an^fer 
of  the  franchise  to  be  a  Corporation,  to  the  mort- 
gasees  or  purchasers  at  the  judlola]  rale. 

sTThe  ftHDchlsee  embraced  in  that  conveyance 
were  limited  to  those  which  had  been  granted  as  ap- 
propriate to  the  constmotlon,  maintonnnc&  oi)era> 
Eton  and  use  of  the  railroad  as  a  public  nvhwayi 
and  tbe  rigrht  to  make  profit  tfaeretroni. 

4.  The  appellant  not  havtng  become  a  corporate 
body  unul  after  tho  restrictions  in  the  Arkansas 
Constitution  of  18T4  took  elTecn,  wos  thereby  inca- 
pable In  law  of  bavin?  orenJoyinirtlMprivllcffeof 
noIdlnsrltB  property  exempt  from  taxatXoa. 
[No.  869.] 

SubmiUedl/ot.  tS,  1884.   Decided  Dec  tt,  1884. 

Pr  ERROR  to  the  Suirnme  Court  of  the  State 
of  Arkansas. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  B.  C.  Brown,  for  plaintiff  in  eiTor: 

It  is  a  conceded  fact,  that  the  property  held 
by  plaintiff  and  now  sought  to  be  taxed  was  at 
one  time  exempt. 

Oliver  v.  B.  It.  Co.,  80  Ark.,  189. 

"  A  State  can  no  more  impnlr  the  nbli^tion 
of  a  contract  by  adopting  a  Constitution  tlian 
by  passing  a  Jaw." 

Jacowayv.  Denton,  S.'i  Ark.,  625;  IKAitov. 
HaH,  13  Wall..  646 (SOU.  S.,XX.,68.U 

The  contract  here  was  that  the  Company  cre- 
ated by  the  Act  of  1853,  might  mortgage  its  char- 
ter. Not  mortgage  the  franchise;  not  mortgage 
the  right  to  buud  and  operate  a  railroad;  not 
mortgage  the  exemption  from  taxation;  but 
mortgage  the  charter.  The  words  "chartcr"and 
"  Act  of  incorporation"  mean  tlie  same  tbing. 

ffiimphrey  v.  Fegua,  10  Wall..  244  (88 TJ. 
XXI.,  336). 

Tbe  grant  of  a  power  grants  everything  nec- 
essary to  give  it  beneficial  effect. 

Cooley,  Const.  Lim..  64;  U.  8.  v.  JIMar,  8 
Cnincb,  3.'i8;  MeOuUoeh  v.  ifd.,  4  Wheat.,  428; 
Fktcherv.  Oliver,  25  Ark.,289;  FeHiUzing  Co.y. 
Hyde  Park,70  111.  ,634;  Morawet7.Corp.,8ec.l94. 

A  power  to  pledge  tbe  franchises  and  rights 
of  a  corporation  implies,  as  incident  thereto,  the 
power  to  [)led^  everything  that  may  be  neccs- 
sni'y  to  tlic  cojbyment  of  the  franchise  and  upon 
winch  its  real  value  depends. 

PhiUipe  V.  TTintftew,  18B.  Mon.,431. 

Eitlier  the  whole  charter  passed  or  nothing 
passed.  The  Lc^slature,  by  a  contract  which 
should  be  inviolable,  by  consent  given  when  It 
bad  ix}wer  to  consent,  authorized  the  sale,  the 


Note.— £x«mntton  trom  taxaUnn,  whether  a  eon- 
tract  nrwtt;  not  itnplted.  See  note  to  Tucker  v.  Fer- 
Kuson,  60  U.  &.  XXII..  806. 
nniw  qf  BorporuHcnH  to  morf  (MOb 
To  «irTy  ant  iti  ODipontG  olijecta,  a  eoiporatloD 
may  borrow  moneyand  seouie  tiia  lendar  bra  mort- 
inuicon  JtspTOpor^.  Bamesv.  Oct.  Bk.,u  if.  7- 
Iffl ;  IVi'rt  V.  PhienlX Qiait Co. .  ]-l  Rnrh., -IRa- Tbomp- 
■nn  v.JjiinlM!rt.4ilointS3U:  Uurr  v.  MctknuUd,  8- 
enitt^:!Da;  noiry  V. Hercb.  Exohir.  <>>.,  1  guidf.Ch„ 
■  Do.  Mm.  Co.  T.  hocky  Mt.  Itk.,  8  COI.,  S4S; 
»  Oft.  V.  Ins.  j  Wd.,  305;  Rieliards  t. 
..imaok,  etc,  B.  R.  Co.,  44  N.  H.,  127:  Burt  v. 
 tto.  31  dbki  St.,  116 ;  Detroit  v.  Hut.  1^  60.^43 

r,  HoUSr  is  OuUOt.,  IS;  Miller  T.  CbHuS,  3  Ahr,, 
(>MV.Jabtwni,lBInd.,SU:  OiKtkvvLeaTttt. 

'  1i^Wlieeler,»K.  ir.,4H;M&DD  v.  Catoii.n 

m  tlKlMatUtb^im  ibflCflnmBdr  oive  or  ileny 
>  power  to  moTtvase.  It  may  ne  Implfed  from  the 
power  to  purchase,  hold  and  dispose  of  real  estate. 
Booth  v.  Boblnson,  fiS  Md.,  419;  Gordon  v.  Preston, 

lis  U.S. 


1  Watts,  m ;  McAllister  v.  Plant.  54  M1bb»  108 ;  Au- 
rora, etc,  Soo.  V.  Paddock.  80  HL,  S6S:  watts^  Aih 
peaL  78  Pa.  St.,  870 ;  Jaoksoa  v.  Brown,  6  Wend.,  690 ; 
Brahamv.San  Jose,24CaL,5S6;  Tabor  v.  Ctn.  H.  K. 
Oou  16  Ind.,  4Se ;  Adams  v.  ll.  B.  Co.,  2  Ooldw..  046. 

Tho  Legislature  may  ratify  a  mortirape  made  tv 
a  coi-poratlon  not  hnvlnKifae  power  to  mnke  it. 
Portland,  etc,  R.  B.  Co.  v.  Kennebec,  etc.,  R.  R.  Co., 
6ft  Ma.,  Q;  Richards  v.  Merrin  <'k,  etc.  K.  R.  Co.,  44 
N.  H.,  127;  Shaw  v.  Norfolk  it.  R.  Co..  S  Gray,  Va; 
Bl.  Klv.  ft.  U.  B.  a  CO.  V.  Iluniatd,  111  narb.,2ii8: 
OrvUle  B.  R.  Co.  V.  Plunina  Co.,  87  CRl.,S&li  8hep- 
ley  V.  A.  &  m.  li. ».  B.  Co.,  66  Me..  80R. 

Einresa  atttbority  la  not  nRccwmry  it  the  ZjcuMb/. 
ture  )n)pHe<Ily  recu^nt^  tlw  mortKiif o  ns  a  \'flll<l  se- 
curity. H£LUv.SumimiH.R.Co.,21tedr.Ain.Ky. 
Ca*.,tel. 

A  oiArtefliro  Alven  by  a  mUroHil  coqtomtlon  to  se- 
cure bona  Me  uoIiIdts  of  Its  bondn  will  Itc  held  vKlId, 
altbousrli  the  resolutfam  dtrecUiiR  its  execution  wiis 
psnod  by  its  dlreotoni  at  a  mcetlnar  held  outside  the 
mOB.  Oalvflrton  B.B.Ca.v.O>wdrey,7«  UJ9.,XX.,l«li 

A  OtKiKmitlen  alayt  nblM  f  orbMilen  by  law,  to^ue 
bonds  and  mortgage  Its  property  outside  of  the 
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purchase,  the  beneficial  use  of  the  charter  aa  an 
entiretT,  or  it  authorized  nothing. 

With  legislative  permission,  any  privilege  or 
immunitv  passes. 

Humphreyt  v,  Peguea  {supra);  TimHnaony. 
Braneii,  15  Wall.,  460  (82  U.  8.,  XXI..  189); 
BrJi.  Co.  T.  Maguirs,  20  Wall.,  86  (87  U.  S.. 
XXII..  283). 

"  What  is  implied  in  a  statute  U  u  much  a 
part  of  it  as  what  is  expressed." 

U.  8.  T.  BaiUt,  lBlack.6S(66  U.  S.,  XYU., 
94);  U.  8.  V.  ffodton,  10  WaU..  406  (7717.  S.. 
XIX..  9S9). 

Tlie  cases  of  Morgan  v.  Za.,  98  U.  S..  219 
(XXin.,  860);  TrfMk  v.  Maguire.  18  Wall.,  391 
(85  U.  8.,  XXL,  938);  Wilson  v.  Oaina.  103  U. 
S.,  417  (XXVI..  4011i;  and  R.  R.  Co.  v.  Falrna, 
100  U.  S.,  244  fXXVn.,  922),  are  not  anidogous 
to  the  one  now  before  the  court,  because  in  those 
cases  the  Legislature  did  not  attach  words  of  as- 
signability to  the  grant. 

Mr.  U.  SI.  Rose,  for  defendant  in  error: 

The  rule  of  construction  in  this  class  of  cases 
is,  that  it  shall  be  most  strongly  against  the  Cor- 
poration. 

Fertilizing  Co.  v.  .fl^wfe  Park,  97  V.  &.,  659 
(XXIV.,  1086). 

"  It  is  an  unbending  rule  that  a  grant  of  cor- 
porate existence  is  never  implied." 

R.  R.  Co.  V.  Oa.,  92  U.  8.,  670  (XXHL,  760). 

Tlie  word  "  charter,"  as  used  in  the  Act  of 
1858,  means  no  more  than  the  franchise  to  op- 
erate the  road. 

Morgan  v.  La.,  93  U.  S.,  221  {XXIIL.  861). 

This  case  is  covered  in  every  point  by  the  de- 
cisk>n  of  this  court  in  tlie  case  of  the  a.  .S.  Co. 
T.  Palmes.  109  U.  S.,244  (XXYIL.  922). 

Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

This  is  a  hill  in  equity  filed  in  the  Chancery 
Court  of  Pulaski  County,  Arkansas,  seeking  to 
enjoin  the  Board  of  Railroad  Commissioners  of 
the  State  from  appraising,  for  the  purposes  of 
taxaUon,any  part  of  the  property  of  the  plaintiff 
in  error,  on  the  ground  that  it  is  exempted  from 
taxation  by  a  contract  with  the  State  contained 
In  its  charter  of  incorporation.  The  Supreme 
Court  of  the  State,  on  appeal,  afflnned  the  de- 
cree of  the  Chancery  Court  dismissingthe  bill. 
That  decree  of  the  buprcme  Court  is  brought 
here  by  writ  of  error,  for  review,  on  the  allega- 
tion that  it  enforced  a  law  of  the  State  impair- 
ing the  obligation  of  a  contract  in  violation  of 


the  rights  of  the  plaintiff  in  error  under  the  Om- 
sUtution  of  the  United  States. 

The  question  arises  and  is  to  be  determined 
upon  the  following  case: 

The  Memphis  and  Little  Rock  Railroad  Com- 
pany was  chartered  by  an  Act  of  the  General 
Assembly  of  the  State  of  Arkansjas,  approved 
January  11,  1853.  This  Act  authorized  the  for- 
mation of  a  Company  to  bo  a  body  corporate 
for  the  puipose  of  establi^iofi  communicatioa 
by  railroad  between  the  Oity  of  Memphis  in  Ten* 
nessee  and  Little  Bock  In  Arkansas,  and  com- 
missioners were  named  therein  to  open  books 
for  subscriptions  to  its  capital  stock.  This  was 
fixed  for  the  purpose  of  organization  at  $400,000, 
to  be  increased  to  $2,000,000  at  the  pl&isure  of 
the  Company.  When  the  necessary  amount  of 
capital  fttock  had  been  subscribed.the  subscrib- 
ers were  authorized  to  organize  by  the  election  iC 
of  a  Board  of  Directors.  The  9th  section  of 
the  Act  is  as  follows: 

Sec.  9.  The  said  Company  may  at  any  time  in- 
crease its  capital  to  asum sufficient  to  complete 
the  said  road  and  stock  it  with  anything  suffi- 
cient to  give  it  full  operation  and  efTect,  either 
by  opening  books  for  new  stock,  or  by  selling 
such  new  stock,  or  by  iMrrowfng  money  on  the 
credit  of  the  Company,  and  on  the  mortgage  of 
its  charter  and  works;  and  the  manner  in  wnich 
the  same  shall  be  done  shall  be  prescribed  by 
the  stockholders  at  a  general  mectmg,"  etc. 

It  also  contains  the  following: 

"Sec.  38.  The  capital  stock  of  said  Company 
shall  be  exempt  from  taxation  until  the  rood 
pays  a  dividend  of  six  per  cent,  and  the  road 
with  all  its  fixtures  and  appurtenances,  includ- 
ing workshops,  warehouses  and  vehicles  of 
transportation,  shall  be  exempt  from  taxation 
for  the  period  of  twenty  year's  from  and  after 
the  completion  of  said  road." 

The  Company  was  organized  under  this  Act 
and  afterwords,  In  order  to  borrow  money  for 
the  prosecution  of  the  enterprise,  issued  its  twnds 
to  the  amount  of  $1,800,000,  dated  May  1, 1860, 
having  thirty  yetusto  run,  with  inteitsst  at  eight 
per  cent  per  annum,  and  to  secure  the  payment 
of  the  same,  executed  and  delivered  a  mortgage 
to  Tate,  Brinkley  and  Watkins,  as  trustees  for 
the  bondholders,  wherebv  it  conveyed  to  them. 
In  trust,  the  Memphis  ana  Little  Rock  Railroad, 
its  road-bed,  right  of  way,  and  all  works  and 
rolling  stock  of  or  belonging  to  the  Company, 
' '  Together  with  the  charter  by  which  said  Com- 
pany was  incorporated  and  imder  which  It  ii 


State  creating  It  Baesett  v.  U.  C.,  etc.,  Htn.  Co.,  15 
Nev..  293. 

wltliout  T'L-erilivp  ^ihktiiUitT  p'jn  cT  f  i  do  an,  Piiiliiu 
V.  Cfii.,  f?ic.,  K.  Bic"..  35;         V,  Cnl..<'ti-,, 

H.  It.  rn.,  10  Ohio  St.,  ara;  Flulnor'a  Apiieiil,  I'li. 
St.,  ffllt:  Pitn-e  v.  Fimrj',  JB  N.  H..  AM  ,  Kln,ck  ^^ 
LU'l.  (c  It,  Clin.  I'll.,  7  C.  H.  nrrifin,  EKI;  HkliardsciTi  v. 
SililcH",  1!  AlW],  8S:  IIs'TnlLi^!  v.  PiuVerton,  M  AUen, 
3H1:  l,;uiiLiiin  v.  IaiU.  Vol.  It.  K.  f^rt.. ;»  Pa.  St.,  13: 
Trgj-  i  It-  U.  H.  Co.  v.  KiTr.17  IJiirti..  IBJl ;  Wouilrutl 
V.  Ity.  On.,2.'>  Huii,~lO ;  ).'siriiL'ritt'.r  v,  111,  I  la,  wk 
Cold  Min.  <'o.,  N.  Y.,*"!:  StaTrflrtv.  Jones,  10 Mo., 
I^ariii^lri  v.  Hai^UalbB.,  EMlRdte. W.  Un. 
Tel.  rn.,  11  l-hl]a.,tD$  SudMpfar.  WIL, Mx,  B.  H. 

Co.,  11  Phiia.,  ace. 

The  Legislature  may  give  a  corporation  power  to 
mortgiiffc  Its  francblsee.  Atkinson  v.  Marietta,  etc., 
R.  U.  Co.,  16  Ohio  St.,  21;  McAllister  v.  Plant,  U 
Hiss.,  106;  State  v.  Morgan,  28  La.  Ann..  482:  St 
Paul,  etc.,  R.  R.  Co.  v.  Pnrcher,  14  Mlnn.,2!»7;  Pleroe 
V.  MU.,  3tc.,  R.  R.  Co^  'Z*  Wis.,  551 ;  East  Boston  Fr. 
R.  R.  (io.  V.  &st  R.  B.  Co^  18  AUen,  428. 

In  ezocuttng  a  mortcavc,  a  oorporatloa  mustoom- 
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Ely  with  the  statutory  requirements  and  its  own  by- 
twa,  and  if  the  mortgage  is  on  real  estate  It  miw 
be  under  the  corporate  ooal.  Amermnn  v.  Wl]es,£4 
N.  J.  Eq.,  13 :  Gordon  v.  Preston,  1  Watte,  385;  Bcwle 
Woolen  Mills  Co.  v.  Montelth,  2  Or.,  27T ;  Tn  BtSt. 
Helen  Mill  Co.,  2  Bawv.,  8S;  Hunt  v.  BuUock,  23I1L, 
Osborne  v.  Tunb,  26  N.  J.  L.,  683 ;  Kochler  r. 
Hubby,  67  U.  8..  XVU.,  839. 

A  rellglouB  society  having  power  to  hold  and  en- 
Joy  real  estate  may,  if  not  forbidden  by  statute, 
mortgage  it  Walrath  v.  CampbelL  28  Htch.,  Ill; 
Scott  V.  Meth.  Ch.,  GO  HIch.,  Sai ;  Mkd.  Ave.  Ch.  T. 
Oliver  8t  Ch.,  fi  J.  ft  Sp..  aOB;  Bd.  of  Trustees  v. 
Shulze,  61  Ind.,  GlI. 

A  municipal  corporation  nuiy  mortaaae  ite  real 
estate.  Vanarsdall  v.  Watsoa,  66  Iod.,in:  Toacb- 
ard  v.  Touchard,6  Oal.,a06;  Richmond  v.  XcGlrr, 
78  Ind.,  IttS;  Kooz  Oouotr  v.  UcOomb,  19  Ohio  BL, 

a». 

A  special  statutory  irawer  to  mortgage  oonferred 
by  charter  does  not  limit  the  general  power,  AUoi 
V.  Mont  R.  R.  Co.,  11  Ala.,  &1:  Mobile,  eto.,  R.  & 
Oo.  V.  Talnun,  15  Ala.,  m-,  Wrigbt  r.  Bimdr,  U 
led.,  308. 
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organizeC,  and  all  the 
franchises  thereof,"  and  also  all 
belon^g  to  said  Company. 

Subject  thereto,  a  second  mortgage  was  made 
bv  the  Company  on  March  1,  1871,  conTeying 
aU  its  property  and  f ranchifiea  to  Henry  F.  vail, 
hi  trust  for  the  holdera  of  bonds  secured  there- 
by, amounUng  to  $1,000,000,   Default  bavhig 
been  made  br  the  Company  In  the  payment.of 
interest  on  this  loan,  vail,  the  trustee,  lu  exe- 
cution of  the  power  confened  in  the  mortgage, 
•old  and  conveyed  the  mortgaged  property,  the 
[6121  title  to  which  became  vested  fn  Stillman  WiU 
and  his  associate  bondholders,  who  organized 
the  Memphis  and  Little  Rock  Railway  Com- 
pany, to  which,  on  November  17, 1878,  the  said 
property  was  conveyed.   This  Railway  Com- 
pany, on  December  1,  1878,  issued  its  bonds  to 
the  amount  of  $2,600,000;  and,  to  secure  the 
same,  by  a  deed  of  tliat  date,  conveyed  all  the 
franchfaes,  privileges  and  property  so  acquired 
by  it  to  trustees,  of  whom  Pierson,  Matthews 
and  Dow  became  successors,  in  trust  for  the 
bondholders.   The  Memphis  and  Little  Rock 
Railroad  Compony,  the  original  Corporation, 
made  default  in  thu  paymeat  of  interest  accru- 
ing upon  the  bonds  secured  hy  the  mortgage  of 
M^  1,  leco,  and  its  successor,  the  Memphis 
and  Little  Rock  Railway  Company,  also  made 
default  in  the  payment  of  interest  maturing  on 
the  bonds  secui'ed  bv  the  deed  of  December  1, 
1878.   Afterwards,  on  November  12,  1870,  a 
bill  In  chancery  was  filed,  in  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of 
Arkansas,  by  the  trustees  against  the  two  com- 
panies, to  foreclose  Hiose  mortoages,  in  which 
■uit  a  flnal  decree  was  rendered  ordering  a  sale 
of  the  property  described  in  the  some,  embracing 
the  property  and  franchises  of  the  said  Com- 
panies, and  the  charter  of  the  Memphis  and  Lit^ 
tie  Rock  Railroad  Conipanv;  and  a  sale  there- 
of was  made  and  confirniea,  and  a  conveyance 
of  the  same  executed  to  Pierson,  Matthews  and 
Dow  in  trust  for  the  holders  of  the  bonds  of 
the  Memphis  and  Little  Rock  Railway  Com- 
pany, secured  by  the  deed  of  trust  executed  by 
that  Company.    On  April  28, 1877,  the  holders 
of  these  bouas  execute  certain  articles  of  as- 
sociation, bv  which,  after  reciting  the  premises, 
tbe^  organized  themselves  into  a  Company, 
daiming  to  become  a  Corporation,  under  the 
name  Of  "The  Memphis  and  Uttle  Rock  Rail- 
road Company  as  re-organized."  under  and  by 
▼irtue  of  the  provisions  of  the  Act  of  January 
11, 1863,  for  the  incorporation  of  the  original 
Company;  and  afterwards,  on  April  SO,  1877, 
Pierson,  Matthews  and  Dow  conveyed  to  said 
Company  the  property  and  franchises,  includ- 
ing the  charter  of  January  11, 1853;  and  there- 
upon the  bill  proceeds: 

"Complainantsubmita  that,  havingthuB  duly 
pnrcba^x^  said  charter  of  the  Mcmpms  and  Lit- 
[6131  Railroad  Company,  under  the  power 

therein  contained,  and  having  organized  there- 
under, it  is  the  owner  and  hulder  thereof,  and 
that  it  has  and  is  entitled  to  all  the  privileges 
ar  I  benefits  in  said  Act  of  the  Oeneral  Assem- 
bly mentioned  and  set  forth,  among  others  to 
the  contract  contained  in  said  secuon  28,  by 
which  the  road,  with  all  the  franchises  and  ap- 
purtenannes,  including  workshops,  warehouses 
and  vehicles  of  truuportatton,  sluJi  be  exempt 
from  taxation  for  the  period  of  twenty  yean 
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from  and  after  the  date  of  the  completion  ct 
said  rood.  Complainant  fnither  states  that  said 
road  iras  not  oompletod  till  the  16th  day  of 
November,  187^  and  that  the  time  of  the  ex- 
emptiou  thereafter  from  taxation  haa  not  ex- 
pired. It  further  states  that  the  defendant  here- 
in first  mentioned,  acting  as  a  Board  of  Rail- 
road Commissioners  for  this  State,  have  de- 
manded from  the  complainant  a  detailed  in- 
ventory of  all  the  rolling  stock  belonging  to  the 
Compan}^  and  the  valuation  tliereof,  as  provid- 
ed in  section  48  of  an  Axtot  the  General  Assem- 
bly of  the  State  of  Arkansas,  approved  March 
81,  1888,  entitled  *  An  Act  to  Revise  and  Amend 
the  Revenue  Laws  of  the  State  of  Arkansas,' 
and  have  also  demanded  from  the  compltunant 
a  statement  or  schedule  showing  the  length  of 
the  main  and  aU  the  side  tracks,  switches  and 
turnouts  in  each  county  in  which  the  road  it 
located,  and  tiie  value  of  all  improvements, 
stations  and  structures,  including  the  railroad 
track,  as  provided  In  section  46  of  the  same  Act. 

Complainant  being  willing,  so  far  as  it  may 
without  injury  to  itself,  to  comply  with  the  law» 
of  this  said  State,  has.  In  compUance  with  the 
demand  made  upon  it.  made  and  returned  said 
schedule  to  the  said  board,  <iccompanying  the 
same  with  a  protest  against  any  of  the  property 
in  said  schedule  contained  \mng  assosed  for 
taxation.  In  which  protest  oomplainaot  st^ed 
the  grounds  upon  which  said  property  was  ex- 
enipt  from  taxation. 

Complainant  states  and  submits  that  all  this 
property  contained  in  the  said  schedules,  copies 
of  which  it  herewith  files,  marked  *  I '  and  '  J,' 
and  all  the  propntj  desCTibed  in  said  sections 
46  and  48  of  raid  Act,  are  the  identical  property 
which  Is  exempt  from  taxation  by  the  contract 
In  said  charter  contained." 

On  December  0,  1874,  an  Act  was  passed  by 
the  General  Assembly  of  Arkansas,  whereby 
the  purchasers  of  a  railroad  of  any  corporation 
of  the  State,  and  their  associates,  acquiring  title 
thereto  by  virtue  of  a  judicial  sale,  or  of  a  sale 
under  a  power  contained  In  a  mortgage  or  deed 
of  trust,  were  authorized  to  organize  themselves 
into  a  body  corporate,  vested  with  all  the  cor- 
porate rights,  hbertles,  privileges,  immunities, 
powers  and  franchises  of  and  concerning  the 
rHlIroad  so  sold,  not  In  confiict  with  the  pro- 
visions of  the  Constitution  of  the  State,  as  fully 
as  the  same  were  held,  exercised  and  enjoyed 
hy  the  corporation  before  such  sale.  A  certifi- 
cate of  such  orgonlzatiou  was  required  to  be 
filed  in  the  office  of  the  Secretary  of  State 
within  six  months.specifyingcertalnparticulars. 

1,  1874-6,  p.  67.   Prior  to  the 


Laws  of  Arkansas, 

pAss.ige  of  that  Act  there  seems  to  have  been  no 
statute  authorizing  the  formation  of  such  cor- 
porations, or  prescribing  a  mode  for  their  or- 
ganization. 

Id  ia'>8,  when  the  Memphis  and  Little  Rock 
Railroad  Company  was  diartcred  and  organ- 
ized as  a  Corporation,  the  Constitution  of  Ar- 
kansas then  in  force,  permitted  the  enactment 
of  special  Acta  of  incorporation,  and  without 
any  restriction  upon  the  power  to  exempt  cor- 
porations and  their  property  from  taxation.  In 
1868  a  new  Constitution  was  adopted  by  the 
people  oi  the  State,  which  provided,  art  S, 
sec.  4B,  that  "  The  General  Assembly  slmU  peas 
DO  special  Act  conferring  corporate  powers. 
Cnpoiationa  may  he  formed  under  general 
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laws;  but  all  sucb  laws  msj,  from  Ume  to  time, 
be  altered  or  repealed.  *  «  •  The  property 
of  corporations,  now  existing  or  hereafter  cre- 
ated, suoU  forever  be  subject  to  taxation  the 
same  as  the  property  of  individuals ; "  and  in 
article  10,  section  3,  that  "Laws  shall  be  passed 
taxing  by  a  uniform  rate  all  moneys,  mdits, 
Investment  in  bonds,  joint  stock  companies,  or 
otherwise;  and  also  all  real  and  personal  prop- 
«rtT,  according  to  its  true  value  m  money. 

It  was  decided  by  the  Supreme  Court  of 
Arkansas,  in  the  case  of  Oliver  v.  Memphi$and 
LitOe  Bock  R.  R.  Co.,  80  Ark..  128,  that  the 
28th  section  of  the  Act  of  January  11, 1868.  in- 
corporating that  company,  already  quoted,  was 
a  contract  between  It  and  the  State,  which 
could  not  be  impaired  by  these  provisions  of 
the  State  Constitution,  because  it  was  protected 
by  the  Constitution  of  the  United  States. 

On  October  18, 1874,  the  present  Constitution 
of  Arkansas  was  adopted  and  took  effect. 
Among  its  provisions  arc  these:  that  the  Gen- 
eral Assemoly  shall  pass  no  special  Act  con- 
ferring corporate  powers,  art.  12,  sec.  3 ;  that 
corporations  may  be  formed  under  general  laws, 
which  laws  may,  from  time  to  time,  be  altered 
or  repealed,  art  13,  sec.  6;  that  all  property  sub- 
ject to  taxation  shall  be  taxed  accortung  to  its 
value;  that  the  following  property  shall  be  ex- 
empt from  taxation:  puDlic  property  used  ex- 
clusively for  public  purposes,  churches  used 
as  such,  cemeteries  used  exclusively  as  such, 
school  buildings  and  apparatus,  libraries  and 
grounds  used  exclusively  for  school  purposes, 
and  buildings  and  grounds  and  materials 
used  exclusively  for  public  charity,  art.  16,  sec 
0;  that  all  laws  exempting  property  from  taxa- 
tion, other  than  ss  above  provided,  shall  be 
void,  art.  16,  sec.  6;  that  the  power  to  tax  cor- 
porations and  corporate  property  shall  not  be 
surtondered  or  suspended  by  any  contract  or 
grant  to  wbkh  the  State  may  be  a  party,  art. 
16,  sec.  7;  and  that  the  General  Assembly  shall 
not  remit  tlie  forfeiture  of  the  charter  of  any 
corporation  then  existing,  or  alter  or  amend  the 
same,  or  pass  any  general  or  special  law  for  the 
bcneflt  of  such  corporation,  except  upon  con- 
dition that  such  coriwration  should  thereafter 
hold  its  charter  subject  to  the  provisions  of  the 
Gtmstitution,  art.  17,  sec.  8. 

It  was  in  April.  1877,  that  the  plaintiff  In  er- 
ror was  organized  as  a  Corporation, deriving  its 
authority  for  that  piupose,  as  it  claims,  under 
the  spccini  Act  of  January  11,  1858.  but  with- 
out power  to  do  so,  as  is  claimed  on  behalf  of 
the  defendant  in  error,  except  asenabled  by  the 
Act  of  December  9, 1874. 

The  cnse  of  the  pkintlil  In  error  rests  entirely 
upon  the  words  «  the  0th  section  of  the  Act  of 
incorporation  of  the  Memphis  and  Litltle  Kock 
Railroad  Company  of  January  11,  18o3,  by 
which  it  wasompowered  to  borrow  money  "on 
the  credit  of  the  Company  and  on  the  mortgage 
of  its  charter  and  works."  It  is  argued  that 
these  words  confer  power  upon  the  Company 
to  convey  to  its  bondholders  by  way  ot  mort- 
gage, and  on  foreclosure  to  purchasers  abso- 
lutcly,  all  the  property  of  the  Company  and  all 
its  franchises,  including  the  franchise  'of  be- 
coming and  being  a  Oorporatlon.in  the  sense  of 
acquinng  the  ri^t  to  organize  as  such  under 
the  Act  as  successor  to  imd  sulistltute  for  the 
original  Company,  precisely  as  if  tlie  Act  bad 
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named  them  as  corporators  and  endowed  Ihem 
with  the  corporate  faculty.  And  this  being  as- 
sumed, it  Is  thence  inferred  that  theexempti«m 
contained  in  section  28  of  the  Act  applies  to 
the  substituted  Corporation  as  though  no  change 
of  corporate  existence  had  taken  place ;  and 
thus,  it  is  insisted,  the  cue  Is  taken  out  <h  tlia 
rule  of  decision  establisbed  In  Morgan  v.  Lovi' 
tiana,  08  U.  S.,  217  [XXIH.,  860];  WtUan  t. 
Odimt,  103  U.  8.,  417  [XXVI.,  401]  ;  and  B: 
B.  Oo.  V.  Palmes.  100  XT.  8. .244  fxXVn..  822]. 
According  to  the  principle  of  those  decisions, 
the  exemption  from  taxation  must  be  construed 
to  have  been  the  personal  privilege  of  the  very 

E ration  spedncaUy  referred  to,  and  to  have 
led  with  that,  unless  the  express  and  clew 
ion  ot  Oie  law  requires  Uie  exemption  to 
pass  as  a  continuing  franchise  to  a  snccesaw. 
This  salutnrv  rule  of  interpretation  is  founded 
upon  an  obvious  public  policy,  which  regards 
suc'i  exemptions  as  In  derogation  of  the  sov- 
ereign authority  and  of  common  right  and,  f^.j.. 
therefore,  not  to  be  extended  beyond  the  exact  l^^^J 
and  express  requirement  of  the  grants,  con- 
strued itrictitaimijurit. 

It  is  not  claimea  that  the  asdgnment  of  the 
charter,  by  way  of  mortgage  and  subsequent 
judicial  sale,  constituted  the  purchasers  to  be 
the  identical  corporation  that  the  mortgagor  had 
been;  for  that  would  Involve  an  assumption  of 
its  obli^tions  and  debts  as  well  as  an  acqui- 
sition m  its  inivilegcs  and  exemptions ;  but,  it 
Is  iutisted,  wat  it  resulted  in  another  corpora- 
tion in  lieu  of  the  original  one,  entitled  to  all 
the  provisions  of  the  charter,  by  relation  to  its 
date,  as  though  it  bod  been  originally  organized 
under  it. 

But  such  a  construction  of  the  words  author- 
izing a  mortgage  of  the  clinrtcr  and  works  of 
the  Company,  is,  in  our  opinion,  bcvond  the 
in  tendon  of  the  law  and  altogether  inaumissililc. 

Tliere  is  no  express  grant  of  corporate  exist- 
ence to  any  new  lK>dy.  At  the  time  when  this 
charter  was  granted,  in  1853,  there  was  no  gen- 
eral law  in  existence  in  Arkan-sas  authorizing 
the  formation  of  corporations.  All  such  grants 
were  by  s^tecial  AtX  Neither  was  there  any 
law  authonzing  the  purchasurs  of  railroads  at 
judicial  sale  under  mortgages  of  the  proper^ 
tmd  franchises  of  the  Company,  to  organize 
themselves  into  corporate  bodies,  such  as  was 
first  passed  in  1874.  There  Is  not  in  the  Act  of 
January  11, 1853,  for  the  incorporation  of  the 
Memphis  and  Little  Rock  Railroad  Company, 
any  reference  to  such  a  right,  as  vested  in  the 
mortgage  bondholdera  or  other  purcbascn  at  a 
sale  imiter  a  foreclosure  of  the  mortgage,  nor 
is  there  any  mode  or  machinery  preecnbcd  In 
the  Act  for  such  an  or^nlzation.  The  desired 
conclusion  rests  entirely  on  the  inference  de- 
duced from  the  mortgage  of  the  charter  and  is 
an  attempt  to  create  a  corporation  by  a  judicial 
implication.  But,  as  was  said  by  wis  court  in 
Centr(U  B.  B.  arid  Bankijig  Oo.  v.  ffeofyia,  93 
U.  S.,  065-670  [XXIII.,  707-760],  "It  U  an 
unbending  rule  that  a  grant  of  corporate  exist- 
ence is  never  implied.  In  the  construcUoa  ot 
a  statute  every  presumption  is  against  it" 

The  application  of  this  rule  is  not  avoided  l^ 
the  claim  that  Uie  present  is  not  the  case  of  an 
original  creittion  of  a  corporate  bodv,  but  the 
transfer,  by  assignment,  of  apraviously  existing 
charter  and  of  ws  right  tooxut  as  a  corporation 
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rAioi  oiderit  ThediflereDceiaoDeof  words,mcroly. 

isivj  The  franchiae  of  becoming  and  bdogacorpo- 
n^n,  fn  its  nature,  is  incommumcablc  by  tbe 
act  of  the  parties  and  Incapable  of  passing  by  aa- 
sl^ment.  "The  franchisetobea  corporation," 
said  Hoar,  J.,  in  Commonw.  v.  Smith,  10  Allen, 
448-455,  "dearly  cannot  be  transferred  by  any 
corporate  body  of  Its  own  will.  Such  a  fraii- 
cliise  is  not,  in  its  own  nature,  transmissible." 
In  HaU  V.  SvUiwtnS.  M.  Co.,  21  Law  Rep.,  188. 
3  Redf.  Rail.  Cas.,  621 ;  1  Brunner,  Collected 
Cases.  613,  Mr.  Justice  Curtis  ^d:  "The  fran- 
chise to  be  a  corporation  is,  therefore,  not  a 
subject  of  sale  ana  transfer,  unless  the  law,  by 
some  positive  provision,  has  made  it  so,  and 
pointed  out  the  modes  in  which  such  sale  and 
tntn^er  may  be  effected."  No  such  positive 
prov]8l<ni  is  contained  in  the  Act  under  con- 
sideration, aad  no  mode  for  effecting  the  or^n- 
ization  of  a  series  of  corporations  imder  it  is 
pointed  out,  either  in  the  Act  itself  or  in  nnv 
other  statute  prior  to  that  of  December  9, 1874. 

The  franchise  of  being  a  corporation  need 
not  be  implied  as  necessary  to  secure  to  the 
mortgage  bondholders,  or  the  purchasers  at  a 
foreclosure  sale,  the  substantial  rights  intended 
to  be  secured.  They  acquire  tbe  ownership  of 
the  railroad  and  tbe  property  incident  to  it, 
and  the  franchiee  of  maintaining  and  operating 
it  aa  such;  and  the  corporate  existence  is  not 
essential  to  its  use  and  enjoyment.  All  tho 
franchises  necessary  or  important  to  the  bciie- 
flcifll  use  of  the  railroad  could  as  well  be  exer- 
cised bv  natural  persons.  The  essential  prop- 
erties 01  corporate  existence  are  quite  distinct 
from  the  franchises  of  tbe  corporation.  The 
"ranchlse  of  being  a  corporation  belongs  to  the 
tontoraton;  while  the  powers  and  privileges, 
vested  in  and  to  be  exercised  by  the  corporate 
body  as  such,  are  the  franchises  of  the  corpora- 
tion. The  latter  has  no  power  to  dispcue  of 
tlie  franchise  of  its  members,  which  may  sur- 
vive in  the  mere  fact  of  corporate  existence, 
after  the  corporation  has  [virted  with  all  its 
property  and  all  its  franchises.  If,  in  the 
present  instance,  wc  suppose  that  a  mortgage 
and  sale  of  the  charter  of  the  Railroad  Com- 
pany created  a  new  Corporation,  what  becomes 
of  the  old  one?  If  it  abides  for  the  purpose  of 
nssponding  to  obligations  not  satisned  by  the 

[6S0]  ofowning  property  not  covered  by  the 

mortgage  nor  embraced  in  tho  sale,  as  it  may 
well  do  and  as  it  must  if  such  debts  or  property 
exist,  then  there  will  be  two  corpontions  co- 
existing under  the  .same  charter.  For,  "After 
an  Act  of  disposition  which  separates  the  fran- 
chise to  maintain  a  nulroad  and  make  proQt 
from  its  use,  from  the  franchise  of  being  a  cor- , 
porutiun,  though  a  judgmcut  of  dis<)oIution 
may  be  authoi-izcd,  yet,  until  there  l>c  sucli 
Judgment,  the  rights  of  the  corporotoi'S  and  of 
tliii^  persons  may  require  that  the  corporation 
be  considered  aa  atill  existing."  Coe  v.  Col. 
Pi(fua  <t  Ind.  S.  S.  Oo.  10  Ohio  St.,  872-386, 
per  Gholson,  J. 

If,  as  required  by  the  argument  for  the  plaint- 
iff in  error,  we  re^rd  and  treat  the  franchise 
of  being  a  corporation  as  an  incorporeal  heredit- 
ament, and  an  estate,  capable  of  (Hissing  be- 
tween parties  by  deed  or  <»  being  charg(Kl  by 
way  <u  mort^^  and  of  being  sold  under  ii 
power  or  by  virtue  of  judicial  pro(%aa,the  logic* 
«1  conaequenoea  will  lie  found  to  involve  in- 
lia  V.  &  U.  8.,  Book  28. 


superable  difficulties  and  contradicliona.  In 
the  present  case,  for  example,  after  the  execu- 
tion of  the  first  mortgage,  we  should  have  the 
Railroad  Company continuingasa  Corporation 
in  eaae,  and  the  trustees,  for  the  bondholders  or 
their  beneficiaries  or  as^gns,  a  corporation  tn 
posse;  and,  after  condition  broken,  the  Company 
would  hold  the  title  to  its  own  existence  as  a 
mere  equity  of  redemption.  That  equity  it 
makes  the  subject  of  a  second  mortgage  and, 
in  default,  the  beneficiaries  under  the  power  of 
sole  became  purchasers  of  the  franchise,  and 
organize  themselves,  by  virtue  of  it,  into  the 
Memphis  and  Little  Rock  Railway  Company. 
The  latter  can  hardly  claim  the  status  of  a  cor- 
poration at  law,  OS  the  legal  title  to  the  fran- 
chise of  being  a  corporation  had  never  passed 
to  it,  on  tbe  supposition  that  it  might  pass  by  a 
private  grant;  and,  if  a  corporation  at  all,  it 
could  only  be  regarded  as  the  creature  of  eqnlly, 
according  to  the  analogy  of  equitable  eatatea,  a 
nondescript  class  hitherto  unknown  in  a^  sys- 
tem of  law  relating  to  the  subject.  It  finally 
was  displaced  by  the  judicial  sole,  under  which 
the  plaintiff  in  error  organized  as  successor  to 
both.  In  the  meantime,  the  ori^al  Corpora* 
tion  haa  never  been  diasolved  and,  for  all  pur- 
poses not  covered  by  the  mortgage,  still  main-  [681] 
tains  an  existence  as  a  corporate  body,  capable 
of  contracting  and  of  suing  and  being  sued.  A 
conception  which  leads  to  such  mcongruitics 
must  be  essentially  erroneous. 

If  we  concede,  to  the  argument  for  the 
plaintiff  in  error,  the  position  that  the  language 
used,  which  authorizes  the  mortgage  of  the 
charter,  may  be  taken  in  a  literal  sense,  still 
the  assignment  would  transfer  it.  In  the  very 
state  in  which  It  might  be  at  the  dato  of  the 
transfer.  But  at  that  date  the  only  Corpora- 
tion which  the  charter  provided  for  had  already 
been  organized.  The  only  powers  conferred 
upon  corporators  to  that  end  had  already  been 
exercised  and  exhausted.  The  bondholders 
under  the  mor^;age  and  their  assignees,  the 
purcbasera  at  the  aale,  therefore,  took  and 
could  take,  nothing  else  than  the  charter,  so 
far  aa  It  remained  unexecuted,  with  such  fran- 
chises and  powers  as  were  capable  of  future 
enjoyment  and  activity,  and  not  such  as,  hav- 
ing already  spent  their  force  by  having  been 
fi£y  exerted,  could  not  be  revived  by  a  con- 
veyance. This  would  include,  by  the  neces- 
sity of  the  cose,  the  franchise  to  organize  a 
corporation,  which  can  only  be  exerted,  once 
for  all;  for  the  simple  act  of  organization  ex- 
hausts Uic  authority,  and  having  once  been 
effected,  is  legally  incapable  of  repetition. 

It  is  a  mistake,  however,  to  suppose  that  the 
mortgage  and  sale  of  a  charter  by  a  corpora- 
tion, in  any  proper  sense  which  can  be  legally 
imputed  to  theword8,necessarily  conveys  every 
power  and  authority  conferred  by  it,  so  far,  at 
least,  as  to  vest  a  title  in  them,  as  franchises, 
irrevocable  by  treason  of  the  obligation  of  a  con- 
tract. In  many,  if  not  in  most.  Acts  of  incor- 
[X)ratioo,  however  special  in  their  nature,  there 
are  various  provisious  which  are  mutters  of  gen- 
eral law  auj  not  of  contract,  and  ore,  thereforOp 
subject  to  modification  or  repeal. 

Such,  in  our  opinion,  would  be  the  character 
of  the  right  in  the  mortgage  1x)ndholdcra,  or  tlie 
purchaaera  at  the  sale  under  the  mortage,  to 
organize  aa  a  corporation,  after  acquirmg  tltla 
S8  ^         I  841 
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to  the  mortgaged  property,  by  sale  ander  tbe 
ntGrtgag^  £  In  the  cnait»  under  conddera- 
ti<m,  It  nad  been  conferred  In  exprcBS  terms, 
and  particular  prorfdon  had  been  made  as  to 
the  mode  of  procedure  to  effect  the  purpose. 
It  would  be  matter  of  law  and  not  of  contract. 
At  least,  it  would  be  construed  as  conferring 
only  a  right  to  organize  as  a  corporation,  ao- 
coraing  to  such  laws  as  might  be  in  force  at  the 
time  when  the  actual  organization  should  take 
place,  and  subject  to  such  limitations  as  they 
might  impose.  It  cannot,  we  think,  be  admit- 
ted that  a  statutory  provisibn  for  becoming  a 
corporation  in  future  can  become  a  contract,  in 
the  sense  of  that  clause  of  the  Constitution  of 
the  United  States  which  prohibits  state  legisla- 
tion impairing  its  obligation,  until  it  has  be- 
come vested  as  a  rightHby  an  actual  organiza- 
tion under  it;  and  then  it  takes  effect  as  of  that 
date  aiHl  subject  to  such  laws  as  may  then  be 
In  force.  Such  a  contract,  so  far  as  it  seems  to 
assume  that  form,  is  a  provision  merely  that, 
at  tbe  time  or  on  the  happening  of  the  event 
specified,  tlie  parties  designated  may  become  a 
corporation  according  to  the  laws  that  may  then 
be  actually  in  force.  The  stipulation,  what- 
ever be  its  form,  must  be  construed  as  subject 
and  subordinate  to  the  paramount  policy  of^ the 
State,  and  to  the  sovereign  prerogative  of  de- 
ciding, in  the  meantime,  what  shall  constitute 
the  essential  characteristics  of  corporate  exist- 
ence. Tbe  State  does  not  part  with  the  fran- 
cliise  until  it  passes  to  the  orpinized  corpora- 
tion; and,  when  it  is  thus  imparted,  it  must  be 
what  the  government  is  then  authorized  to  grant 
and  does  actually  confer. 

It  Is  immaterial  that  the  form  of  the  trans- 
action is  that  of  a  mortgage,  sole  or  other  trans- 
fer inter  partet  of  the  franchise  to  be  a  corpo- 
ration .  "  The  real  transaction,  in  all  such  cases 
of  transfer,  sale  or  conveyance,"  os  was  said  by 
the  Supreme  Court  of  Ohio  in  tlie  case  of  Stote 
V.  S/ierman.  22  Ohio  St.,  411-4^,  "in  legal 
effect  is  nothing  more  or  less  and  nothing  other 
than  a  surrender  or  abandomnent  of  the  old 
charter  bv  the  corporators,  and  a  gnat  de  novo 
of  a  dmilar  charter  to  the  so-called  transferees 
or  purchasers.  To  look  upon  It  in  any  other 
light  and  to  regard  the  transaction  as  a  literal 
transfer  or  sale  of  the  charter,  is  to  be  deceived, 
we  think,  by  a  mere  figure  or  form  of  speech. 
Tbe  vital  part  of  the  transaction  and  that  with- 
out which  it  would  be  a  nullity,  is  the  law  un- 
der which  tlie  transfer  is  made.  Tbe  stutute 
authorizing  tbe  transfer  and  declaring  its  effect, 
is  the  grant  of  a  new  charter  couched  in  few 
words,  and  to  take  effect  upon  condition  of  the 
surrender  or  abandonment  of  the  old  charter; 
and  the  deed  of  transfer  is  to  be  regarded  as 
mere  evidence  of  the  surrender  or  ahondon- 
ment." 

It  is,  of  course,  the  law  In  force  at  the  time 
the  transaction  is  consummated  and  made  ef- 
fectual, that  must  be  looked  to  as  determining 
Its  validity  and  effect.  This  is  tlie  principle  on 
which  this  court  proceeded  in  deciding  the  case 
of  R.  Ji.  Co.  V.  (fa.,  98  U.  8.,  869  [XXV.,  185]. 
The  franchise  to  Iw  a  corporation  remained  in 
and  was  exercised  by  the  old  Corporation,  Dot- 
withstanding  tbe  mortgage  of  its  charter,  until 
the  new  Cmporatiou  was  formed  and  organ- 
ized; it  was  then  surrendered  to  the  State,  and 
by  a  new  grant  then  made  passed  to  the  oorpo- 
84S 


raters  of  the  new  Corporation  and  was  held  and 
ezerdsed  by  them  under  the  oonatitutitmal  re- 
strictions then  ezlsttng. 

Out  conclusions,  then,  are:  that  the  exemp- 
tion from  taxation  contained  in  the  28th  secy 
tion  of  the  Act  of  January  11,  1658,  was  in- 
tended to  apply  only  to  the  Memphis  and  Lit- 
tle Rock  Railroad  Company  as  the  original  Cor- 
poration organized  imder  it;  that  it  did  not  pass 
by  the  mortgage  of  Its  charter  and  works,  as  in- 
cluded in  the  transfer  of  the  franchise  to  be  a 
corpOTation,  to  tbe  mortiagces  or  purchasers  ak 
the  judicial  sale;  that  the  Iranchtses  embraced 
in  that  conveyance  were  limited  to  those  which 
bad  been  granted  as  appropriate  to  the  con- 
struction, malDtenance,  operation  and  use  of  the 
railroad  as  a  public  bignwoy  and  tbe  right  U> 
make  profit  therefrom;  and  that  the  appellant^ 
not  having  become  a  corporate  body  until  after 
the  restrictions  in  the  Constitution  of  1874  took 
effect,  was  thereby  Incapable  In  law  of  having 
or  enjoying  the  privilege  of  holding  its  prop- 
erty exempt  from  taxation. 

The  decree  of  tJie  Supreme  Court  (ffArkauaa* 
it  accordingly  (^rmed. 

True  copy.  Test: 

Jamee  U.  HoKenney,  Clerk,  8up.  Court,  IT.  B. 

ated.-U8  U.  8..  478;  Ui  U.  a,  184. 296.  m. 


TORRENT  AND  ARMS  LUMBER  COM- 
PANY, Plff.  in  Err., 

V. 

ALEXANDER  RODGERS. 


(See  B.  a  "Zbrrmt  Co.  ▼.  Aoifgers,* 

m-m.) 


BeporteiS. 


Be-iasued  patent,  vihm  void. 
A  re-lsBued  patent,  whfoh  Is  bd  enlararement  of 


the  original  patent  and  was  not  appHe<f  for  until 
five  years  after  the  orifflna] ,  and  not  until  another 
Inventor  bad  made  a  substantial  advanoe  in  tlie  art 
which  the  oaslBnee  of  the  original  Invention  dealreil 
to  Include  In  the  monopoly  of  Ms  patent,  la  ToM. 
[No.  100.1 

Argued  No9.tS,  1884.    DeeiOed  Dee.  U,  1884. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Michignn. 
The  history  and  facts  of  the  case  appear  In 
tbe  opinion  of  the  court. 

MeuTB.  "Bvn^Uioda  F.  Thimton,  R.  A* 
Parker  and  Qee.  W,  Dlfer,  tar  plaintlflF  In 
error. 

Mr.  C.  C.  CluuBberlaiii»  for  defendant  In 

error. 

Mr.  JaetieeWooAm  delivered  the  opinion  of 
the  court: 

This  was  an  action  at  law  brought  June  2S. 
1879,  by  Alexander  Rodgers,  the  defendant  in 
error,  against  Tbe  Torrent  and  Arms  Lumber 
Company,  the  plaintiff  in  error,  to  recover 
damages  for  the  iufringement  of  re-issued  let- 
ters patent  for  "a  new  and  improved  machine 
for  rolling  saw-logs,"  dated  Jime  S6,  1873. 
granted  to  Rodgers  as  the  aasiniee  of  E«m  Tor- 
rent, the  oriirinal  patentee.  Tlie  Lumber  Com- 
pany pleaded  the  general  issue,  with  notice  that, 
among  other  things,  It  v^ould j^ye  in  evklenofl^ 
and  insist  in  its  defense,  "That  the  said  p»- 
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tentee  and  his  assignee,  the  plaintiff,  unjustly 
obtained  the  re-issued  patent  for  matters  and 
prindplea  embraced  in  such  re-issue  not  includ- 
ed In  thetniglnal  patent  ot  spedflcation  thete- 


Utt,  and  for  what  was  In  ftwt  Invented  by 
another,  to  wit:  John  Tonent,  of  the  City  of 
Muskegon,  who  wasudngTeaaonable  diligence 
in  adapting  and  perfecting  the  same,  that 
112  U.  S. 


John  Tonent  "ISaAe  his  application  for  a 
patent  therefor  on  January  29.  1878,  and  his 
patent  was  granted  August  12,  1878.  and  the 
plaintiff  ana  his  assignee  had  knowledge  prior 
to  the  application  for  such  re-issne  of  the  uore- 
said  application  for  patent  by  Uie  said  John 
Torrent;  and  the  said  principles  so  patented  by  tOOO 
the  said  John  Torrent  bad  (by  him)  been  used 
at  the  City  of  Muskegon,  uoresald,  hy  said 
John  Torrent  and  others." 

Upon  the  trial  in  the  circuit  court,  Rodgers, 
to  maintain  the  issue  on  his  part,  introduced  iii 
evidence  tfae  original  letters  patent,  dated  Au- 
gust 26,  1868,  granted  to  Esau  Ttnrent  for  a 
new  and  improved  machine  for  rolling  saw- 
logs,  the  assignment  of  said  letters  patrat  I7 
the  patentee  to  Bodgora,  and  the  re-issued  let- 
ters patent  granted  to  Rodders  as  the  assignee 
of  Torrent,  applied  for  June  25,  1878,  and 
issued  and  dated  July  IS,  1878. 

The  qiecification  and  claims  of  the  original 
and  re-iaeued  patents  were  both  Ulustratra  by 
the  annexed  drawinn. 

The  original  specification  is  here  reproduced,  [861] 
so  as  to  show  the  changes  made  in  the  re-Issue. 
The  parts  In  italics  are  found  In  the  re-issue 
and  not  in  the  original,  and  the  parts  inclosed 
in  brackets  are  found  in  the  original  and  not 
ta  the  re-Issue: 

"Be  it  known  that  I,  Esau  Toirent.  of  Mus- 
kegon, in  the  Oounty  ot  Muskegon  and  State  of 
Hichigao,  liave  invented  a  new  and  Improved 
machine  for  turning  (rolling  saw)  logs;  and  I 
do  hereby  declare  that  the  following  is  a  iuQ, 
clear  and  exact  description  thereof,  which  will 
enable  others  skilled  in  the  art  to  vkieh  it  apper- 
tain* to  make  and  use  the  same;  xefereoce 
being  had  to  the  accompanying  dnwlngs  (omi* 
Ing  ^)  part  of  this  spetafleation: 

Figure  1  is  a  side  view  of  my  famnorcd  ma- 
chine, parts  of  the  frame  being  broken  awi^  to 
show  the  construction. 

Figure  3  Is  a  detail  sectional  view  of  the 
same  taken  through  the  line  z,  x,  of  Figure  1. 

Similar  letters  of  reference  Inolcate  corre- 
spondlng  parts  in  Ou  different  figurm  cfth* 
dratoing. 

My  invention  has  for  its  object  to  furnish  an 
improved  device  for  turning  or  rolling  logs  to 
or  upon  the  carriage  of  circular  or  ouier  saw- 
mills, which  shall  be  simple  in  construction, 
effective  in  operaflon  and  conveniently  oper- 
ated; and  it  consists  in  (A«appfKUfw>n /or  <Aa( 
purpose  of  atoo^iedhar,eonnt^edv>ith  meanafor 

S'vmg  it  the  neeettary  mowment;  and,  further, 
.  the  construction  and  comUDaticm  c/t  the 
various  parts,  as  hereinafter  more  fully  de- 
scribed. 

"A  represents  (a  part  oi)  the  frame  woik,  and 
B  (represents)  the  log  carriage  of  afan  ordinary) 
saw-mill  (about  the  const ructioo  of  which  parts 
there  is  noUiing  new). 

C  is  a  ^  uiHright)  bar  having  teeth  «■  at- 
tached to  Its  forward  side,  and  which  (move* 
up  and  down  between  the  posts  D,  attached  to 
the  frame  A,)  has  a  vertical  at  veil  at  hor^ 
tontai  movement,  controlled  bu  mitalte  guidea. 

The  lower  end  of  the  toothed  arm  C  Is  pivoted 
to  nnd  between  two  blocks  B,  which  moves  up 
and  down  in  grooves  in  the  inner  sides  of  this 
posto  D,  as  shown  in  Figure  3,  and  Is  dMted 
lines  in  Figure  1 

This  construction  enables  the  u{q)er  end  of  the 
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(upright)  bar  G  to  move  back  and  forth  to  ad- 
just Itself  to  the  size  of  the  log  to  be  rolled  or 
turned  upon  the  carriage  B,  and  also  to  enable 
the  teeth  to  pass  the  log  when  the  bar  is  de- 
scending. 

To  tm  rear  side  of  the  lower  end  of  the  bar 
C  Is  attached,  or  upon  it  Is  formed,  ablock,  arm 
or  projectioD  c*,  to  which  is  attached  the  end  of 
the  rope  or  chain  F,  by  means  of  which  the  said 
(upright)  bar  C  is  raised  to  turn  the  log. 

This  manner  of  attaching  the  hoisting  chain 
forces  the  upper  end  of  the  said  bar  C  forward, 
causing  the  teeth  e'  to  take  afirm  (firmer)  hold 
upon  the  log  to  be  rolled. 

Thechain  or  rope  F  passes  over  a  pulley  G, 
secured  in  a  proper  position  (immediately)  bc- 
rAA9i  ''^'^  ■  l^K  ^eck  H,  and  thence  down  to  the 
'■"•"J  barrel  or  drum  I  vpon  (of)  the  shaft  J,  to  which 
one  (its)  end  of  it  is  securely  attached. 

Upon  (To)  liie  shaft  J  is  eUto  attached  the  large 
friction  niUley  E,  to  which  motion  is  given  by 
the  smaU  friction  pulley  L,  secured  upon  (at- 
tached to)  the  shaft  M,  to  which  shaft  is  alsoat- 
tached  the  puUey  N,  by  means  of  which  motion 
fecommuofcatea  to  the  apparatus  from  the  driv- 
ing power  of  the  mill. 

One  end  of  the  shaft  M  works  in  stationary' 
bearinga  attached  toor  connected  with  the  frame 
of  the  mill,  and  its  other  end  works  in  bearings 
teeured  upon  (attaclied  to)  the  bridge  tree  O,  one 
end  of  which  is  pivoted  to  the  frame  A,  and  the 
other  (end  of  which)  rests  upon  the  cam  P,  of 
the  cam  ^aft  Q,  so  that  by  means  (rfsaid  cam 
shaft  the  bridge  trn;  O  may  be  raised  or  low- 
ered to  bring  the  f  1  iction  pull  y  L  into  or  remove 
it  from  contact  with  the  f ricUua  pulley  K. 

R  Is  a  brake  bar  which  may  be  made  of  wood 
or  other  suitable  material.  One  cod  of  tliit  (the) 
brake  bar  (R)is  pivoted  to  the  frame  A  or  (to) 
some  other  suitable  support,  and  its  other  end 
Is  connected  with  one  (the)  end  of  the  bridge 
tree  O  by  the  bar  S,  so  that  as  the  friction 

{)ull^  L  is  moved  away  from  the  (friction)  pul- 
ey  K  the  brake  may  be  applied  to  the  friction 
pulley  E,  either  to  hold  the  lar  C  stationary  or 
to  allow  it  to  descend  with  any  desired  laplJity. 

To  one  end  of  the  cam  shaft  Q  Is  attached 
a  leveror  arm  T,  having  a  weight  U  suspended 
firom  its  end,  whicb  may  bo  regulated  so  as  to 
hold  ^e  friction  pullev  L  against  the  (friction) 
pulley  K  with  any  detnred  torce. 

The  lever  or  arm  T  may  be  operated  to  throw 
the  friction  pulley  L  Into  or  out  of  gear  with  the 
friction  pulley  K,  by  means  of  levers  or  cords,  as 
may  be  di'slrcd  or  found  most  convenient. 

Having  thus  described  my  invention,  (what)  I 
claim  as  new  and  desire  to  secure  by  letters  pa- 
tent (is): 

1.  Ine  tootJied  bar  herein  de$er<bed,  operating 
iubttanticUlff  in  the  Tnanner  and  for  Vte  purpote 


(1)  3.  The  toothed  bar  C,  pivoted  at  its  lower 
end  between  the  blocks  E,  which  are  adapted  to 
slide  in  vertical  grooves  formed  in  the  posts  D, 
whenby  the  said  bar  C  is  rendered  vertically 
movable  and  capable  of  adjustment  to  suit  logs 
[664]  of  different  sizes,  substantially  as  herein  set 
forth  (and  shown). 

8.  The  eon^nation  (arrangement)  of  the  piv- 
oted brake  R,  connection  S,  and  pivoted  bridge 
tree  O,  (in  which  is  formed  the  outer  bearing  for 
diaft  m,)  substantially  as  herein  shown  and  de- 
scribed, (whereby  pulley  L  Is  removed  from 
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coDtact  viHi  pulley  E,  and  the  brake  hwwight 
Into  contact  with  the  latter  and  vice  vern  il> 

multaneously,  as  herein  set  forth.) 

(2)  4.  The  combination  with  (and  arrange- 
ment with  relation  to)  the  bar  C,  of  the  cord  or 
chain  F,pulley  Q,  shaft  J,  drum  I,  friction  pul- 
leys E  L  and  adjustable  shaft  M,  (all)  tuigtan- 
tiaUy  asset  forth  (and  shown). 

(4)  S.  The  combination  (arrangement)  of  the 
cam  P  and  shaft  (P)  Q  and  weighted  ann  T, 
with  (relation  to)  the  connects  brake  and 
bridge  tree,  to  operate  as  and  for  the  purpose 
described." 

It  appeared  bv  the  bill  of  exceptions  that  the 
only  claim  of  the  re-Issued  patent  upon  whicb 
the  plaintiff  rdied  or  which  was  conndered  un- 
der uie  instructions  of  the  court  to  the  jury,  was 
the  first  claim.  The  plaintiff  relied  simply  up- 
on the  infriagcment  of  the  toothed  bar  and  ita 
mode  of  operation.  He  did  not  allege  infiio^e- 
ment  of  any  conibiDatioo  claim,  or  of  thedevice 
or  any  of  its  parts,  by  which  the  movemoot  of 
the  toothed  bar  was  produced. 

The  plaintiff  also  inti-oduced  evidence  tending 
to  show,  as  he  claimed,  infringement  by  the  de- 
fendant of  the  first  claim  of  the  re-issued  patent, 
and  evidence  tending  to  show  the  damages  sus- 
tained by  him  by  reason  of  such  inf  ringcment. 

The  defendant,  to  sustain  his  defenses,  intro- 
duced in  evidence  letters  patent  "  for  certain 
improvements  in  log  turners "  issued  to  John 
Torrmt,  dated  August  12, 1873,  uixin  his  appli- 
cation therefor  filed  January  39, 1873.  In  this 
patent,  a  wedge  shaped  tooth  bar  is  shown 
hinged  at  Its  lower  end  to  an  upright  shaft,  in 
order  that  it  might  adjust  Itself  in  proper  posi- 
tion to  take  hold  of  a  log  and  roll  it  to  and  on 
the  carriage  of  a  saw -mill.  The  apparatus  was 
shown  in  combination  with  inclined  ways  upon 
the  log  deck,  provided  with  a  stop  to  facud  back 
the  logs  which  lay  side  by  ride  in  a  series  on  the 
log  deck,  and  it  was  intended  that  the  tog-turn-  C665] 
Ing  device  should  separate  the  last  log  in  the 
series  from  the  others,  and  roll  it  over  from  the 
deck  upon  the  carriage.  The  first  claim  of  the 
patent  was  "the  toothed  bar.the  bottom  of  which 
IS  pivoted  to  an  upright  reciprocating  shaft,  as 
described."  The  specification  of  the  patent  was 
illustrated  by  the  annexed  drawing. 

Tlie  defendant  then  in^oduced  evidence  tend- 
ing to  ]^ow  that  the  machine,  the  use  of  which 
by  him  was  charged  by  the  plaintiff  to  be  an 
infringement  on  his  re-issued  letters  patent,  was 
constructed  according  to  the  patent  <rf  John 
Torrent,  just  described. 

The  evidence  having  been  ciraed,  the  defend- 
ant asked  the  court  to  charge  the  jury : 

"That,  in  view  of  the  pleadings  and  proof 
and  the  claims  and  disclaimers  of  the  plaintiff 
regarding  the  portion  of  his  patent  claimed  to  be 
infringed,  the  jury  are  instructed  to  render  a 
verdict  for  the  deicndant." 

The  court  refused  to  give  this  charge.  After  [ami 
receiving  the  charge  of  thecourt  upon  the  case, 
as  presented  by  the  pleadinoa  and  evidence,  the 
j  ury  returned  a  verdict  for  t£e  pLaintlff  for  9960. 
on  which  the  court  rendered  judgment.  The 
writ  of  error  in  this  case  brings  np  that  judg- 
ment for  review. 

The  refusal  of  the  court  to  direct  the  jury  to 
return  a  verdict  for  the  dercudant  is,  among 
other  tilings,  assi^m-d  For  error.  We  think  the 
charge  rcqucsiud  iihuuld  have  been  given,  bo- 
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cause,  in  our  oplDion,  the  first  claim  of  the  re- 
issued natent,  which  is  the  only  ooe  that  the 
plaintiff  innsted  had  been  infnnged,  is  void. 

The  testimony  showed  that  !t  was  the  practice 
in  saw-mills  to  "  slab  "  the  logs  after  they  were 
placed  on  the  carriage,  that  is,  to  saw  oil  slabs 
on  two  or  four  sides  of  the  lo^.  To  accomplish 
this  it  was  necessary  that  the  log  should  be 
turned  on  the  carriage.  An  in^>wtlon  of  the 
drawings  and  specidcation  of  Ssau  Torrent's 
original  patent  uiowi  that  his  device  was  for  the 
toraing  of  logs  upon  their  axes  when  placed 
upon  xhe  carnage  of  a  saw-mill,  so  that  tue  op- 
posite parts  of  the  log  might  be  successively  pre- 
sented to  the  saw  and  slabs  cut  therefrom.  It 
was  no  part  of  the  purpose  of  the  contrivance  to 
roll  the  log  from  one  place  to  another,  as  from 
one  part  of  the  log  deck  to  another,  or  from  the 
log  deck  to  the  carriage.  On  the  contrary,  the 
drawing  shows  that  the  device  was  so  made  as 
to  prevent  the  rolling  of  the  log  from  one  place 
to  another.  This  was  accomplished  by  knees 
considerably  higher  than  the  diameter  of  tlie 
log,  affnlnst  which  the  log  was  pressed  and 
which  neld  it  in  position  and  formeo  part  of  the 
means  by  which  the  log  was  made  to  revolve  on 
Itsaxis.  When  plucedm  contact  with  the  knees, 
the  log  was  in  the  right  position  to  be  subjected 
tB6T]  to  the  action  of  the  saw.  It  ^  not  possible,  with 
this  device,  to  roll  the  log  from  one  place  to 
another  except  by  raising  it,  if  that  could  be 
done,  to  the  top  of  the  knees  and  tumbling  it 
over  tlicm  to  the  other  side ;  and,  if  this  were 
done,  it  would  defeat  the  object  of  the  invention 
by  moving  the  log  off  the  carriage  and  away 
from  the  saw. 

In  the  re-is8ue,the  specification  la  modified  so 
as  to  make  a  radical  change,  not  only  in  the 
purpose  but  in  the  mccboDi^  of  the  invention. 
In  the  original  patent,  the  invention  was  de- 
clared to  be  an  improved  device  for  turning  or 
rolling  logi  upon  the  carriage  of  asaw  mill.  In 
the  re-issue,  the  invention  was  declared  to  be  a 
device  for  turning  or  roUioglogs  to  or  upon  the 
carriage.  The  device,  as  described  in  the  rc- 
isBuediMtent,  it  ad^ited,  not  only  to  turn  logs 
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on  their  axes  but  to  roll  them  from  one  place  to 
another,  as  from  one  part  of  the  log  deck  to 
another,  or  from  the  log  deck  to  and  upon  the 
carriage.  This  requires  a  change  of  mechanism. 
To  turn  a  log  when  on  the  canlan  without 
change  of  its  location  requires  that  the  toothed 
bar  should  be  placed  as  closely  as  possible  to  the 
side  or  within  the  side  of  the  carriage,  and 
there  must  be  knees  to  prevent  a  change  in  the 
location  of  the  log.  To  roll  a  log  to  the  carriage 
or  to  roll  a  Iok  from  the  log  deck  upon  the  car- 
riage, the  toothed  bar  must  be  at  a  distance  from 
the  carriage  at  least  as  great  as  the  diameter 
the  log.  and  the  slot  In  which  it  works  must  be 
extended  accordingly,  and  the  knees  are  not 
only  unnecessary  but  would  be  an  obstruction 
to  the  operation  of  the  device. 

The  movement  of  a  toothed  bar  in  turning  a 
log  on  a  carriage,  against  the  resistance  of  the 
knees.  Is  necettarily  in  the  same  plane,  wbUe 
the  movement  tA  a  toothed  bar  in  rolling  a  log 
toward  or  upon  a  carriage  Is  necessarily  m  &m.- 
etantl^  changing  planes,  as  the  bar  follows  the 
changing  portion  of  the  log. 

Thechangeof  the  speciflcntion,  therefore,  in- 
eludes  an  omission  of  tbc  knees,  a  change  in  the 
location  of  the  toothed  bar,  a  change  in  iu 
movements  and  a  change  in  the  effect  produced 
by  its  ZDOvementa.  The  re-issue,  consequently, 
covers  a  different  invention  from  tiiat  described 
in  the  original  patent.  It  embraces  a  different 
machine,  intended  for  different  purposes  and 
performing  different  functions,  from  that  de- 
scribed in  the  original  patent 

When  we  turn  to  the  claims  of  the  re-issued 
patent  we  find  a  corresponding  enlareement  of 
the  scope  of  the  patent.  Thecmimsoi  the  orig- 
inal patent  are  substantially  reproduced  in  the 
re-issued  patent,  except  that  a  combination  in* 
stead  of  an  arrangement  of  the  different  parts 
was  claimed.  But  a  new  claim  is  added, 
namely:  the  first,  which  is  as  follows :  "  The 
toothra  bar  herein  described.operating  substan- 
tially in  the  manner  and  for  the  purpose  de- 
scribed." 

Each  of  the  claims  of  the  original  patent  was 
for  a  combination.  But  the  first  claim  of  the  re- 
issue covers  the  toothed  bar,  operaUng  substao- 
tially  in  the  manner  describra,  witbout  refer- 
ence to  the  mechanism  by  which  it  was  moved, 
segregated  from  the  combination  and  claimed  as 
a  distinct  invention  of  the  patentee. 

The  operation  of  the  toothed  bar  is  enlarged 
in  the  first  claim  of  the  re-i88ue>  In  the  origmal 
patent  ft  was  used  In  connectitHi  with  the  knees 
set  upon  the  log  carriage  to  prevent  the  log 
changing  its  place  and  to  aid  in  giving  tlieloga 
rotary  motion  on  its  axis.  In  tbe  first  claim  of 
the  re-issue,  construed  in  connection  with  the 
changed  specification,  the  toothed  bar  may  be 
used  with  or  without  the  linces.  The  knees  are 
used  when  the  toothed  bar  is  employed  for  re- 
volving the  log  on  its  axis,  and  they  are  omitted 
when  tne  toothed  bar  is  used  for  rolling  the  log 
over  and  moving  it  from  one  place  to  arother. 
Both  the  specification  and  claims  of  ther^-issue 
arc  enlarged  to  include  an  invention  not  de- 
scribed or  included  in  the  original  patent. 

Tbc  application  of  John  Torrent  for  hfs  pa- 
tent, dated  August  12,  1878,  was  filed  January 
29. 187S.  The  Invention  covered  by  his  patent 
was  the  alleged  infringing  machine  used  1^  the 
defendant.  After  the  p^ent  of  John  Tarrent 
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had  been  applied  for  and  his  invention  fully  de- 
Mribed  in  his  ^E^ication,  and  nearly  fire  years 
after  itie  grant  ox  the  original  letters  ptrtent  to 
Esau  Torrent,  the  latter  applied  for  the  re-issoe 
with  its  expanded  specification  and  claims.  The 
re-issue  was  clearly  intended  to  forestall  John 
Torrent's  invention  and  include  it  In  the  claims 
of  the  re-issued  patent  of  Esau  Torrent.  We 
find,  therefore,  that  the  specification  and  first 
claim  of  the  re-issue  was  an  enlargement  of  the 
claims  of  the  original  patent,  and  covered  an  in- 
vention not  covered  or  described  thovin  ;  that 
the  re-issue  was  not  applied  for  untU  nearly  five 
years  after  the  date  of  the  origioal  patent  and 
not  imtil  another  inventor  had  made  a  substan- 
tial advance  in  the  art  to  which  the  original 
patent  belonged,  which  the  assignee  of  the  orig- 
mal  Invoition,  it  maybe  fairly  mfened,  desirS 
to  include  in  the  monopoly  of  his  patent  and 
that  he  sought  to  accomplish  Uiis  by  its  re-Issue . 
The  first  claim  of  the  rc-issued  patent  was, 
therefore,  void.  This  conclusion  is  sustained  by 
many  decisions  of  this  court,  some  of  whidfi 
may  be  found  in  tlie  following  coses :  OiU  v. 
Wdl9,  32  Wall.,  1  [89  U.  S..  XXII.,  699]  ;  The 
Wood  Paper  PateiU,  23  Wall,  568  [90  U.  8., 
XXIII..  811:  Pimd«r  Co.  V.  JPaadar  WorJa,  W 
O.  S..1S6  rXXV..  771;  B<dl  v.  LantOn,  103 TT. 
8.,  138  [XXVI.,  1041;  Jame$T,  Campbett,\{A  U. 
8.,350tXXVI.,786T;ifoaWv..Ri«,104U.  8..787 
[XXVI.,  910]  ;  Mitier  v.  Bran  Go.,  104  U.  S., 
860  [XXVI.,  7881;  JoATMon  v.^.^.Cfe.,105U.S., 
639  rXXVI.,  11621;  Bai\ity,  Frantz,  105U.S., 
160 [XXVI.,  lOlSj;  Wing  v.  Amlumy,  106  U. 
8.,  142  [XXVU.,  110].  Especial  attenUon  Is 
called  to  three  decisions  of  this  court  which  are 
peculiarly  apposite.  CXementt  v.  Odorim  Bxca- 
tating  Co..  109  U.  8.,  641  [XXVn.,  1000] ; 
Mc.Uarraj/v.  MaUory[anie,  365],  and  J/o/mv. 
Hartcood  [ante,  665],  decided  at  the  present 
Term. 

It  follows,  from  the  views  we  have  expressed, 
that  the  plaintiff  below  failed  to  show  any  cause 
of  action  against  the  defendant.  T/te  court 
Aould,  therefort,  have  charged  the  jury,  at  re- 
quested, to  return  a  wrdictforlhedtfetuumt.  It* 
ref uaal  to  do  to  wot  error,  for  toMeh  the  judgment 
mmt  be  reverted,  which  it  aeeardingly  done,  and 
the  caute  it  remanded  to  the  Oremt  Qnut,  m'tA 
inetractiont  to  grant  a  neu  trial. 

True  copy.  Test: 

James  H.  HoEenney,  Qerk^Sup.  Oonrt,  V.  8. 
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GREAT  FALLS  MANUFACTURINa  CO. 

(See  a  G,  Reporter's  ed.,  64&^) 

Landt  taken  forpublie  xiae,  compentation  far- 
implied  emtraei  to  pay  for—juritdieUon  of 
Qmrt  €fClaim»— right  owner. 

*l.  Where  property  to  whloh  the  (Tnlted  States 
■sBOTtB  no  title  Is  taken  by  Its  offloen  or  aveota 

•Head  notmbrUt.  JuaUet  Hamlait. 

UtOKB.— Eminent  domain ;  the  rigfU  to  payment  for 
private  property  talten  for  public  u«e,  penmillv  ree- 
opnCcnt:  fVft  Amendment  to  OoniUtation  opplfe* 
wuv  to  mural  OoMrnment,andnoC  toStoile*.  See 
note  to  Wtthen  v.  BucUer,  a  U.     U  law  ed..  810. 


pursuant  to  an  Act  of  Oonsreat,  H  prj 
%  ^KPtiMio  use,  thaOovemmmi  I 


T»jtf«»»  ■■"«  wB  uvvariuuDiw  IS  VBOtt  OO  tUf 

piled  ooUgatlca  to  maka  just  «XHnpenaMionto  the 

owner. 

LSu^antmpHoatlon  consistent wttlitlM 
ooQStitottonat  aiitr  of  tlie  Oovermnent,  as  aa 
with  common  Jusooe,  the  owner *■  claim  for  ooo^ 
penaatlon  is  one  arlunv  out  of  implied  contnujt, 
wltbln  the  meaning:  of  tite  statute  deflnliis  the  Jo- 
nsdiotiOD  of  the  Court  of  daiois,  althou^  there 
mar  have  been  no  formal  prooeediojfB  for  ttte  ood- 
demnatlon  of  the  property  to  public  use. 

&  The  owner  may  waive  any  objection  he  mlcfat 
be  entitled  to  make,  baaed  upon  the  want  of  sucAi 
formal  prooeedlogs  and,  electlna  to  regard  the  ao- 
tioo  of  the  Government  as  a  talons  under  Its  aoT- 
ereign  right  of  eminent  domain,  mav  inst 
compenaatioo  for  the  property. 

[No.  111.] 

Argued  Dee.  2, 1884,  Decided  Deo.  tS,  2884. 

APPEAL  from  the  Court  of  Claims. 
The  history  and  facts  of  the  case  ai^iear 
in  the  opinion  of  the  court. 

Mettrt.  S.  F.  PhlUIpa,  Soiidtor-Oen.,  and 
John  8.  Blair,  tor  appellant: 

The  principal  difmnilty  here  seems  to  be  that 
the  United  States  has  been  adjudged  to  pay  for 
land,  as  to  which  no  title  of  any  sort  has  Men 
obtained  by  it ;  It  being  hereby  sabmitted  fn 
that  connection  that  iae  Court  of  Claims  baa 
no  jurLsdicUon  to  create  such  tiUe  by  its  own 
judgment. 

Neither  the  President  nor  the  Secretary  of 
the  Interior  was  authorized  to  agree  for  lands 
required  for  the  dam;  the  words  of  the  statutes 
confcrnaK  a  power  to  agree  are  limited  to  land 
required  for  the  aqueduct  proper. 

But  even  if  such  authority  existed,  the  stat- 
utes conferred  upon  the  President  or  Secretuty 
no  power  to  bind  his  own  official  discretion  as  to 
price,  etc.,  by  delegating  that  discretion  sub- 
stantially to  third  persons.  He  might  have 
taken  information,  ttirou^h  Hr.  Curtis,  etc.,  <a 
in  any  other  way,  and  might  of  course  pay  Ux 
such  Information;  hut  he  had  no  power  to  sub- 
stitute their  judgment  for  his  own.  The  award, 
therefore,  did  not  bind  the  Secretary  aor,  cooae- 
^ently,  the  United  States.  No  matter  what 
its  words  were,  a  subsequent  positive  assrat 
thereto  by  the  Secretary  was  necessary  to  give 
it  the  force  of  an  agreement  Viret  magit  va- 
leat,  the  award  In  this  case  is  to  be  read  as  be- 
ing merely  information  to  the  Secretary  upon 
the  question  of  value. 

jMtrt.  B.  F.  Butler  and  Ohariet  Aeifc. 
for  appellee : 

Any  rights  accruing  to  the  appellant  have 
been  waived  by  talcing  possession  of  the  prop- 
erty. 

He  who  dispenses  with  the  perfonnnnce  of  & 
condition  cannot  take  advantage  of  its  oon-per- 
formance. 

Afaiort  v.  niekman,1i  BSbh,  S18 ;  Oarrea  v. 
Cotlint,  2  Bibb,  481;  Wittiame  v.  Bk.  of  U.  S., 
2  Pet..  102 ;  MariltaU  v.  Craig.  1  Bibb,  880 ; 
Morford  v.  Amhrote,  8  J.  J.  Marsh,  690;  Crump 
V.  Mead,  8  Mo.,  283;  MiUer  v.  Ward,  2  Conn.; 
494;  Clendennen  v.  Pavltel,  8  Mo.,  230;  Wittier 
V.  CoMn,  14  Mass..  196;  B^fmour  v.  Benn^,  14 
Mass..  268 ;  Clark  v.  Moody,  17  Mass..  140; 
Cooper  V.  Maun^,  16  Mass.,  7;  Jone*  v.  Walker, 
13  B.  Mon.  J68;  Det^  T.  Bagert,  8  lUnn.,  238; 
JVoe.  Co.  V.  WOeoXtt  JoiHs,4n;  Cbow  •v.BaHoer. 
21  Vt,  469. 

The  United  Statoa  Is  held  to  the  same  11a- 

^  mij.& 
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tXhtv  upon  contracts,  express  and  implied,  In 
relauon  to  its  property,  aa  an  IndividuaL 

SS8  Bala  of  (htton,  Blatchf .  Prize  Cas.,  826; 
tr.  8.  V.  TVnoey.  6  Pet.,  115;  U.  8.  t.  Bradietf, 
10  Pet.,  843 ;  U.  8.  v.  Bk.of  Metropolit,  15 
Pet.,  877;  Ihtgan  y.  XT.  8.,  8  Wheat.,  172;  Neil- 
ton  V.  LagoiB,  12  How.,  98;  U.  8.  t.  Barker,  12 
Wheat,  559;  tT.  &  v.  Sfc.o/ K  fi.S  How.,882; 
BunUry,  XT.  8.,  6  Pet,  185. 

Diver^oo  of  water  hy  the  GoTemment  is  an 
exercise  of  the  right  of  emiaent  domain,  and 
not  a  trespass  or  a  tort. 

Gardner  v.  Newhurgh,  2  Johns.  Ch.,  162; 
State  T.  Olen,  7  Jones,  L.,  321;  Oorndvut 
v.  OtenJI  Jones,  L.,  512:  Trm.  Water  Tanner 
Co.  T.  Baff.,  86  N.  J.  L.,  886 ;  Eardtng  v. 
BUmfoTd  Wtfier  Co.,  41  Conn.,  87 ;  Stein  t. 
Burden,  24  Ala.  180 ;  Tales  t.  Mituwukee,  10 
Wail.,  504  <77  U.  8.,  XIX.,  986);  Botemanr. 
Watken,  2  Mcl^ean,  888;  HaiQht  v.  ProprietoTe 
o/MmritAq.  4  Wash.  (C.  C),  601. 

It  makes  no  difference  as  to  payment,  whether 
corporeal  property,  as  land,  or  incorporeal,  as 
an  easement  or  a  franchise,  is  taken  for  public 
use. 

Armington  v.  Bamet,  16  Vt,  745;  Pierce  t. 
fhmergitorth,  10  N.  H.,  369;  JameaRiver  Co.  t. 
Thompson.  8  Gratt.,  270  ;  Bit'dse  Ch.  v.  J>ix,  6 
How.,  607;  Turnpike  Go.  r.  R.  R.  Co.,  21  Vt., 
590;  Bridge  Go.  v.  Clarkevitle,  1  Bneed,  176 ; 
CroOy  T.  Eanover,  86  N.  H.,  404. 

Mr.  JutUee  Harlan  delivered  the  opinion 
of  the  court: 

This  Is  an  appeal  from  a  judgment  in  favor 
of  the  Qreat  Falls  Manufacturing  Company,  a 
Corporation  of  the  State  of  Virginia,  for  tiie 
sum  of  $15,692  as  compensation  for  all  post 
and  future  use  and  occupation  by  the  United 
Statesof  certain laDd.waterrightsandprivileges 
claimed  by  that  Company,  and  all  consequen- 
tial damages  which  it  may  legally  assert  by 
reason  of  the  execution  of  a  obtain  one  of  the 
plans  adopted  by  the  Govminient  for  supplying 
the  Cities  of  Washington  and  Georgetown  with 
water. 

The  case  made  by  the  findings  of  fact  is,  lo 
substance,  as  wilt  be  now  stated. 

On  the  Slat  of  August,  1863,  Congress  appro- 
priated $6,000  to  enable  the  President  to  cause 
the  necessary  surreys  and  estimates  to  be  made 
for  the  best  means  of  supplying  those  cities 
with  good  and  wholesome  water.  10  Stat  at 
L.,  92,  ch.  108,  In  execution  of  that  Act,  Presi- 
dent Fillmore  transmitted  to  Congress  the  re- 
port of  General  Tottcn,  of  the  Corps  of  Engi- 
neers, recommending  the  construction  of  an 
&queduct*from  the  Great  Falls  of  the  Potomac, 
situated  in  the  State  of  Haiyland,  about  sixteen 
miles  distant  from  Washington,  The  Great 
Falls  form  a  series  of  rnpids  extending  for 
about  one  half  or  three  fourths  of  a  mile,  in 
the  course  of  which  the  river  falls  about  seventy 
feet;  from  which  to  the  tide  level  at  Washing- 
ton there  is  a  further  fall  of  about  seventy  feet. 
Just  above  these  rapids  is  Conn's  Island,  lying 
near  the  Maryland  shore,  and  distant  about 
1,400  feet  from  the  Virginia  shore.  Atltshead, 
extending  up  the  stream,  are  several  small 
islands  called  the  Cydades,  separated  from 
each  other  and  Conn's  Island  by  narrow  chan- 
nels. On  the  Virjrinia  side,  is  a  body  of  land 
known  aa  the  Toulaon  tract,  extendtaig  along 
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the  river  from  a  point  opposite  the  middle  of 
Conn's  Island  to  a  point  below  the  Great  Falls, 
and  running  back  a  distance  of  about  half  a 
mile.  A  considerable  portion  of  it  is  elevated 
ground,  well  adapted  to  the  construction  of 
mills  and  manufactories,  which  may  be  sup- 
plied with  water  power  from  the  river,  and  by 
canals,  races  or  other  artificial  water  ways. 
Before  the  construction  by  the  Government,  of 
the  dam  and  other  works  to  be  presently  re- 
ferred to,  Conn's  Island  divided  the  Potomac 
River  into  two  unequal  channels,  about  ninety 
ei^ht  per  cent  of  the  water  passing  through  the 
Virginia  channel,  and  two  per  cent  through  the 
Maryland  channel,  at  low  stages;  the  tot£  flow 
at  low  water  being  estimate  at  about  1,066 
cubic  feet  per  second,  or  700,000,000  eallons 
daily.  Of  these  lands,  water  ri^ts  and  privi- 
leges, the  Great  Falls  Manufacturing  Company 
claimed  to  be  the  owner  at  and  prior  to  the  be- 
fore mentioned  appropriation  of  |5,000. 

On  the  8d  of  Marcn,  1858,  Congress  appro- 
priated, "  to  be  expended  under  toe  direction 
of  the  President  of  the  United  States,  for  the 
purpose  of  bringing  water  into  the  City  of 
Washington  upon  such  plans  and  from  such 
places  as  he  may  approve,  $100,000;  Pro^nded. 
that  if  the  plan  adopted  by  Qua  Ftesldeat  should 
require  water  to  be  drawn  from  any  source  with- 
in the  limits  of  Maryland,  the  assent  of  the  Leg- 
islature of  that  State  should  first  bo  obtained?' 

10  Stat  at  L.,  206,  ch.  97. 

On  the  3d  of  May,  1853,  the  Legislature  of 
Maryland  passed  an  Act  giving  her  assent  to 
the  purchase  by  the  United  States  of  such  lands 
and  to  the  construction  of  such  dams,  reser- 
voirs, buildings  and  other  works,  within  hw 
limits,  as  might  be  required  under  any  plan 
adopted  by  the  President  for  supplying  Wash- 
ington with  water.  That  Act  provid^  that  if 
the  United  States  could  not  agree  with  the  own- 
ers for  the  purchase  of  land,  earth,  timber, 
stone  or  gravel  required  for  the  construction  <h 
such  wores,  or  in  case  the  owner  thereof  should 
be  a  feme  eotert  or  under  age,  non  compot  men- 
He  or  k  non-resident,  "  It  shall,  nevertheless,  be 
lawful  for  the  United  States  to  enter  upon  such 
lands  and  to  take  and  use  such  materials,  after 
having  first  made  payment  or  tendered  pay-  £648] 
ment  for  the  same  at  the  valuation  assessed 
thereon,"  In  the  manner  prescribed  In  that  Act; 
also,  that  before  the  Act  should  take  effect,  the 
United  States  "  Shall  agree  to  such  conditions 
as  the  Chesapeake  and  Ohio  Canal  Company 
may  consider  necessary  to  secure  the  canal  from 
injury  in  carrying  into  effect  any  plan  that  may 
be  adopted  for  supplying  the  City  of  Washing- 
ton with  water  as  aforesaid." 

Then  followed  certain  appropriations  bv  Con- 
gress for  the  purpose  of  executing  the  saioplan: 
$250,000  for  continuing  the  work  on  the  Wash- 
ington  Aqueduct,  10  Stat,  at  L.,  664,  Act  of 
March  8,  1855,  ch.  175;  $250,000,  or  so  much 
thereof  as  was  necessary,  for  paying  existing 
liabilities  for  the  Washington  Aqueduct,  and 
preserving  the  work  already  done  from  injury; 

11  Stat,  at  L.,  88,  Act  of  August  18,  1856,  ch. 
129;  and  $1,000,000  for  eonimuing  the  Wash- 
ington Aqueduct;  11  Stat  at  L.,  226.  Act  of 
Mfirch  3,  1857,  ch.  108. 

By  an  Act  entitled  "  An  Act  to  Acquire  Cer- 
tain Lands  Needed  for  the  Washington  Aque- 
duct, In  the  District  of  Columbia,  Approved 
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AyvH  8. 1858, 11  Stat  at  L.  m,  ch.  14,  it  vas, 
among  other  tfainga,  provided: 

"whereas,  it  is  represented  that  the  works 
of  the  Washington  Aqueduct,  In  the  District  of 
Columbia,  are  delayed  in  consequence  of  the 
proprietora*  refusal,  in  some  cases,  to  sell  lands 
required  for  its  constnictioo  at  reasonable  prices, 
and  because  in  other  coses  the  title  to  the  said 
load  is  imperfect  or  Is  vested  in  minors  or  per- 
sons non  compot  mentiB  or  in  a  feme  court  or  in 
persons  out  of  the  District  of  Columbia;  and 
vhereas,  It  is  necessary  for  tlie  making  of  said 
aqueduct,  rcscrvoii-s,  aams.  ponds,  feeders  and 
otner  works,  that  a  provision  should  be  made 
for  condemning  a  quantity  of  land  for  the  pur- 
pose: Therefore, 

Be  it  eruKted,  etc..  That  it  shall  and  may  be 
lawful  for  the  United  States  or  Its  approved 
uent  to  agree  with  the  owners  of  any  land  in 
thia  District  of  Columbia  through  wnich  said 
aqueduct  is  intended  to  pass,  for  Uie  purchase 
or  use  and  occupation  thereof;  and  In  case  of 
[6491  dlsf^i'ccment,  or  In  case  the  owner  tliereof  shall 
be  a  feme  covert,  under  age,  non  eompoi  or  out 
of  the  District  of  Columbia,  on  application  to  a 
Judge  of  the  Circuit  Court  of  said  District,  the 
said  judee  shall  issue  his  warrant,  under  his 
hand,  to  Uie  Marshal  of  the  said  District  to  sum- 
mon a  jury," 

The  rest  of  the  Act  is  limited  to  mere  details. 

On  the  12th  of  June,  1858, 11  Stat,  at  L.,  333, 
ch.  154,  the  further  sums  of  $800,000,  and  so 
much  of  the  $250,000  as  was  not  used  under  the 
Act  of  August  18, 1856 jyere  appropritfed  "  for 
the  completion  of  the  Washington  Aqueduct." 
Thereafter,  on  the  27th  of  July,  1858.  proceed- 
ings were  commenced  by  the  United  States,  be- 
fore a  Justice  of  the  peace  In  Marrland,  for  the 
assessment  of  the  damages  which  the  dam  of 
the  Washington  Aqueduct  proposed  to  be  con- 
structed at  the  Great  Falls  should  cause  to  the 
appellee,  of  which  the  latter  had  due  notice. 
The  damages  were  assessed  at  $150,000;  but,  In 
November  of  the  same  year,  the  Inquisition, 
upon  the  application  of  the  United  States,  was 
set  aside  by  the  Circuit  Court  of  Montgomery 
County,  Maryland,  and  another  one  was  or- 
dei-ed.  But  there  was  no  furtiier  prosecution 
of  these  proceedings. 

By  oil  Act  approved  March  8,  1859,  11  Stat, 
at  L.,  485,  ch.  84,  the  dams,  aqueducts,  water 
gntcn,  reservoirs  and  all  improvements  connect- 
ed therewith,  constructed  or  to  be  constructed 
by  the  United  States  for  the  conveyance  of 
wntcr  from  the  Potomac  River,  above  the  Great 
Falls,  to  the  Cities  of  Washintjton  and  George- 
town, were  directed  to  be  placed  by  the  Presi- 
dent "under  the  immediate  care,  management 
and  sapolntendeuce  of  a  properly  Qualifled  ofS- 
cer  of  the  United  States  Corps  of  Engineers  to 
be  appointed  by  him,  who  sliall  act  under  the 
Department  of  the  Interior,"  etc.,  ijia  decision 
to  be  subject  only  to  api^cal  to  the  Secretory  of 
the  Interior. 

On  the  25th  of  June,  1860,  12  Stat,  at  L., 
106,  ch.  211,  Congress  appropriated  the  sum  of 
$500,000  for  the  aqueduct,  to  be  expended  ac- 
cordbig  to  the  plans  and  estimates  of  Capt. 
Sfdgs  and  under  bis  superintendence. 

On  the  20tb  of  November,  1862,  articles  of 
agreement  were  executed  between  the  Secretary 
miuil  o>  the  Interior,  in  the  name  of  the  United  States, 
ivBvj  Manufacturing  Company, 
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wherein  was  recited  Uie  claim  of  the  latter  lot 
compensation  for  the  use  by  tlte  former  of  cer« 
tain  landa  and  water  rights  at  the  Great  Falls, 
the  cost  that  would  ensue  to  ttoth  parties  from 
any  further  delay  In  the  settlement  of  their  dif- 
ferences, and  the  anxiety  of  the  Government  to 
prosecute  the  work  In  Question;  and  wlierelqr 
such  claim  was  referred  to  arbitrators,  one  m 
whom  was  the  late  Benjamin  R.  Curtn.  with 
power  to  esunine  into,  decide  upon  and  sward 
such  compensation,  If  any,  as  the  claimant  may 
be  entitled  to  for  the  use  and  occupation  of  said 
land  and  water  rights,  and  all  consequential 
damages  that  the  Company  might  legally  claim 
by  reason  of  the  execution  of  the  several  plana 
adopted  by  the  Government  in  the  location  and 
construction  of  the  dams  and  other  works  of  the 
Washington  Aqueduct  Purmiant  to  this  agree- 
ment, tEuB  United  States  and  the  claimant  ap> 
pearcd  by  counsel  before  the  arbitrators,  wlu 
nesses  were  examined  and  doctrnientaiy  evi- 
dence was  submitted  bv  the  respective  partJea. 

At  the  hearing,  the  Great  Falls  Manufactur- 
ing Company  filed  with  the  arbitration  a  spe- 
cific description  of  the  lands  to  which  it  ass«t- 
ed  title,  ana  which  It  claimed  would  be  affected 
by  the  improvements  made  or  proposed  to  be 
made.  The  United  States  filca  the  speciflce- 
tions  of  its  proposed  plans  of  operations,  being 
fourin  number.  Thearbitmtorsmadeanaward 
in  writing  on  the  28th  of  Fcbnuiry,  1803,  all  the 
costs  and  expenses  of  which,  including  $12,000, 
the  amount  of  compcnsatiou  charged  by  them, 
were  paid  by  the  Secretary  of  the  Interior  out 
of  the  approt»iations  for  uie  completion  of  the 
Washington  Aqueduct.  By  the  award  it  was 
determined  that  the  amounts  to  whicli  the  Com- 
pany was  entitled,  as  compensation  and  dam- 
ages for  tlie  use  and  occupation  by  the  Uuited 
Slates  of  the  land,  water  ri;j:ht3  and  privileges 
claimed  by  it,  were  ns  follows:  if  ibc  first  plan 
of  improvements  was  carried  into  exccuUon, 
$68,766;  if  the  second.  $50,000;  if  the  tfaiid, 
$77,200;  if  the  fourth,  $15,692.  The  fourth 
plan  Involved  the  construction  of  a  dam  of  msn- 
sonry  from  the  Maryland  shore  to  Conn's  Isl- 
and, and  gave  the  United  States  the  right  to 
deepen  tlic  channels  In  the  Maryland  side  of 
Coon's  Island  near  its  head,  so  as  to  supply  the  [6511 
aqueduct  with  whatever  quantity  of  ■mter  the 
dams  would  yield. 

The  claimants  presented  to  the  arbltmtors 
title  deeds  and  pi-oofs.sliowing  a  valid  title  In  It 
to  the  TouUon  Tract,  Conn's  Island  and  the 
Cyclodes.  Objections  were  presented  and  urged 
on  behalf  of  the  United  States,  but  the  arbitra- 
tors held  the  title  of  claimants  to  be  valid  and 
satisfactory.  No  other  title  than  that  of  cLiim- 
ant  is  aBserted. 

The  conduit  thnn^  which  the  water  mipply 
of  the  City  of  Washington  Is  drawn  was  com- 
pletod  on  the  6th  of  December,  1868. 

On  the  4th  of  July,  1864,  Congress  appropri- 
ated the  sum  of  $150,000  "  For  the  purpose  of 
constructing  the  dam  cftiMd  vuuoary  acrott  the 
Maryland  branch  of  tto  Potomac  River,  near  the 
Great  JPhtU,  and  for  constructing  the  conduit 
around  the  receiving  reservoir,  and  for  paying 
mieting  i^oMftfiM  and  expenses,  engineenn^,su- 
perintendence  and  repairs  of  said  aqueduct. '  18 
Stat.  atL.,  384,  ch.  244. 

On  the  30th  of  July,  1864,  the  United  States 
entered  into  a  contract  for  the  construction  of 
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that  dnm  and,  proceeding  to  construct  It,  took 
possession  of  bo  much  of  Conn's  Island  as  was 
required  for  the  purpose  of  securing  tbe  dam 
and  making  a  permanent  abutment  for  it.  And 
on  July  28,  1666,  the  further  sum  of  $51,687 
was  appropriated  ' '  To  complete  the  dam  in  the 
Potomac  fover  at  the  head  of  the  aqueduct, 
from  the  shore  to  Conn's  Island.with  eatstooe. 
14  Stat,  at  L.,  816.  The  dam  so  constructed  is 
about  1,176  feet  long.  It  extends  from  a  point 
on  the  Maryland  shore,  just  below  the  feeder 
or  mouth  of  the  aqueduct,  across  the  channel 
between  Falls  Island  and  Conn's  Island,  to  its 
abutment  on  the  tatter  island,  closingthe  Mary- 
land  channel  of  the  river  entirely  across.  It  was 
constructed  substantially  in  conformity  with 
the  fourth  of  the  alternative  plans  presented  to 
the  arbitrators  by  the  United  States.  Conn's 
Island,  in  connection  with  the  Maryland  shore 
and  the  dam,  forms  such  a  basin  as  is  necessary 
for  the  purpose  of  supplying  the  aqueduct,  hav- 
ing its  upper  end  open  to  receive  the  flow  of  the 
water  as  needed.  There  ts  no  other  Island  or 
natural  formation  which  could  be  utilized  for 
[852]  forming  a  suitable  badn  without  carrying  the 
aqueduct  much  farther  up  the  river.  So  that 
If  that  island  was  not  used  it  would  be  neces- 
sary to  incur  the  expense  of  a  larger  aqueduct 
and  to  carry  the  dam  across  to  the  Virginia 
shore,  either  above  or  below  the  island,  or  build 
some  structure  to  Uike  Uie  place  of^  the  island. 
From  any  point  below  the  rapids,  the  elevation 
insufficient  to  admit  of  the  diatrfbutJon  of 
wat«r  by  aqueduct;  but  there  Is  sufficient  eleva- 
tion for  that  purpose  from  any  point  above 
them.  The  uses  of  the  aqueduct  require  the 
entire  flow  of  the  water  in  the  Maryland  chan- 
nel in  the  low  sta^  of  tbe  river.  The  water 
drawn  through  it  is  distributed  in  the  Cities  of 
Washington  and  Georgetown  for  the  use  of  the 
Government  in  its  builalngs,  navy  yard,  foun- 
tains, etc.,  and  for  the  municipal  and  domestic 
uses  of  the  said  cities  and  their  inhabitants. 
The  cost  of  the  present  dam  is  $77,250,  while 
that  of  the  aqueduct  is  nearly  four  millions  of 
dollars. 

It  is  also  found  as  a  fact  that  the  value  of  the 
water  for  the  uses  to  which  this  is  applied  Is 
derived  from  its  elevation,  which  will  admit  of 
its  flow  or  descent  through  the  dty;  and  when 
found  at  sufficient  elevauon  to  admit  of  being 
distributed  by  its  natural  flow.it  possesses  great 
value  and  is  paid  for  by  cities,  when  token 
from  the  control  of  private  owners,  according 
to  its  value. 

Upon  this  state  of  facts,  the  Court  of  Claims 
found,  as  a  conclusion  of  law,  that  the  claim- 
ants were  entitled  to  the  judgment  from  which 
the  present  appeal  is  prosecuted. 

Tne  articles  of  agreement  of  November  20, 
[654]  1862,  between  tbe  Secretary  of  the  Interior  and 
the  Qreat  Falls  Manufacturing  Company  made 
ample  provision  for  tbe  protection  of  the  pub- 
lic interests;  for  the  right  was  reserved  to  the 
party  dissatisfied,  to  proceed  by  suit  in  equity 
In  the  proper  court  oithis  District  for  the  pur- 
pose of  having  Oie  award  setasiite  or  changed 
and  of  obtainKig  such  a  decree,  subject  to  re- 
view by  this  court,  as  was  just  and  equitable. 
There  is  no  doubt  of  the  good  faith  of  the  ef- 
fort of  tbe  parties  to  accommodate  their  differ- 
ences, or  that  It  was  of  the  highest  importance 
to  the  Qovemment  that  the  olattuieB  mould  be 
lis  V.  s. 


removed  to  the  successful  completion  of  the 
work,  upon  which  large  sums  had  been  ex- 
pended. In  the  opinion  of  the  court  below  and 
In  the  arguments  of  counsel,  the  authority  of 
the  Secretary  of  the  Interior  to  make  the  Gov- 
ernment a  party  to  that  agreement  is  discussed. 
But,  in  the  view  we  take,  it  is  unnecessary  to 
determine  that  question.  Our  decision  may  be 
satisfactorily  placed  on  other  grounds. 

From  the  report  and  documents  transmitted 
to  Congress  by  President  Fillmore,  it  apiieara 
that,  in  the  judgment  of  the  Engineer  Depart- 
ment, the  b^t  mode  of  supplying  tbe  Cities  of 
Washington  and  Georgetown  with  wholesome 
water  was  by  an  aqueduct  from  tbe  Great  Falls 
of  the  Potomac;  also,  that  such  a  plan  neces- 
sarily involved  the  construction  of  a  dam  at  that 
point  in  the  river.  Ex  Doc.  (Senate),  No.  48, 
pp.  2,  85,  48,  82d  Cong.,  2d  Sess.  Bv  the  an- 
nual report,  imder  date  of  Dec.  4, 1863,  of  Mr. 
Usher,  Secretary  of  the  Interior,  Congress  was 
informed  that  "Certain  parties  bavmg  from 
time  to  time  made  claim  to  heavy  damages  for 
the  diversion  of  tbe  water  from  the  Potomac 
River,"  his  immediate  predecessor,  "with  a 
view  to  settle  and  end  tbu  claim,  entered  into 
an  agreement  of  arbitration  with  the  claimants." 
The  parties  referred  to  were  the  present  claim- 
ants, as  appears  by  the  agreement  of  arbitrsr 
tlon.by  the  official  documents  submitted  to  Con- 
gi-ess,  and  by  the  proceedings  in  the  courts  of 
Jfaryland  for  an  assessment  of  tlie  damages 
which  the  proposed  dam  should  cause  to  the 
Great  Falls  Ktnufacturing  Company.  Tbe  Sec- 
retary said:  "  Pursuant  to  this  agreement,  the 
arbitrators  met  from  time  to  time,  and  finally 
submitted  their  award.by  which  they  adjudged 
in  favor  of  the  claimants  upon  each  and  alt  of 
the  plans  and  modes  submitted  to  them,  being 
three  (four)  in  number,  for  the  construction  of 
the  dam  across  the  Potomac,  and  also  $12,000 
for  thdr  own  fees  as  arUtrators,  and  $761.84 
for  the  expenses  of  arbitration.  The  sums  be- 
ing large,  I  did  not  feel  justified  in  applying 
the  existing  appropriation  for  the  completion  of 
the  aqueduct  to  the  payment  thereof,  preferring 
to  submit  the  whole  matter  to  Congress  for  its 
determination.  It  appears  from  the  report  of 
the  experienced  engineer  in  charge  of  the  work, 
as  must  be  obvious  to  everr  observer,  that  an 
ample  supply  of  water  for  ttie  use  erf  the  Cities 
of  Wasliingtott  and  Georgetown,  tot  many 
years  to  come,  can  be  obUuned  from  the  Poto- 
mac by  the  erection  0/ a  tight  dam,  exUndirtff 
from  the  Maryland  afum  to  Vonn't  Island,  to  a 
neight  which  will  give  a  head  of  six  feet  in  the 
aqueduct,  and  yl^  a  daily  supply  of  65,000,000 
gallons,"  etc.  After  expre^og  the  opinion 
that  such  a  dam  could  not  work  injury  to  the 

Sroprictors  of  the  water  rights  claimed  at  the 
Ireat  Falls,  the  Secretary  recommended  that  a 
reasonable  sum  be  appropriated  to  pay  the  ex- 
penses of  the  arbitration,  and  that  the  cost  pre- 
viously estimated  of  a  dam  across  the  main 
channel  be  diminished  to  that  of  the  proposed 
dam  over  the  east  cbanneL 

In  conformity  wiUi  that  recommendation. 
Congress  by  tbe  Act  of  Julv  4, 1864,  made  the 
appropriation  of  $160,000,  lor  the  purpose  of 
constructing  the  proposed  dam  of  solid  masonry 
and  for  paying  tiie  existing  liabilities  and  the 
expenses  comwded  with  the  engineering,  super- 
bitendenoe  and  ropainof  the  aqueduct  Imme- 
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dlately  thereafter  a  contract  was  made  for  the 
construction  of  ttiat  dam.  In  his  next  annual 
report,  underdale  of  Decembers,  1864,  the  Sec- 
retary Informed  Congress  that  the  work  upon 
the  turn  and  the  aqueduct  required  the  expend- 
iture of  the  additional  sum  of  $61,945.  For 
that  amount  an  appropriation  was  promptly 
made.  With  the  Secretary's  report  was  trans- 
mitted to  Congress  that  of  the  engineer  in  cliarge, 
who  stated  ttiat "  the  question  of  land  damages 
and  water  ri^ts  at  the  Qnat  FtSit  still  renuuns 
unsettled."  The  dam  ms  completed  to  its  pres- 
ent height  In  1867,  and  Is  need  as  an  Indi^)en- 
sable  part  of  the  system  by  which  the  Cities  of 
150]  Waslimgton  and  Georgetown  hare  iMen  sup- 
plied with  water.  Beyond  doubt,  the  land  and 
the  water  rights  and  privileges  in  question  have 
been  tor  nearly  twen^  years  held  and  used  by 
offloers  and  agents  of  the  Qovemment,  without 
any  compensation  whatever  having  been  made 
therefor  to  the  claimant.  By  what  authority 
have  they  appropriated  to  puolic  use  the  prop- 
erty of  the  claimant  The  answer  to  this  ques- 
tion will  determine  whetherthe  present  demand 
of  the  claimant  arises  out  of  an  implied  contract 
and,  therefore,  enforcible  by  suit  against  the 
United  States  In  the  Court  of  Claims. 

It  seems  clear  that  these  property  rights  have 
been  held  and  used  by  the  agents  of  the  United 
States,  under  the  sanction  of  legislative  enact- 
ments by  Congress;  for  the  appropriation  of 
money  specifically  for  the  construction  of  the 
dam  from  the  Maryland  shore  to  Conn's  Island 
was,  all  tlie  circumstances  considered.equivaleut 
to  an  express  direction  bv  the  Legislative  and 
Executive  Branches  of  the  Govomnent  to  its 
officers  to  take  and  use  this  particular  property 
(or  the  public  objects  contemplated  by  the 
ecbeme  for  supplying  the  capital  of  the  Nation 
with  wholesome  water.  The  makingof  the  im- 
provements necessarily  Involved  the  taking  of 
the  property,  and  if,  for  the  want  of  formal 
proceedings  for  its  condemnation  to  public  use, 
the  claimant  was  entitled,  at  the  beginning  of 
the  work,  to  have  the  ^^ta  of  the  Government 
enjoined  from  prosecutmg  it  until  provision  waa 
mnde  for  securing,  in  some  way,  payment  of 
tlic  compensation  required  by  the  Constitution 
(upon  which  question  we  express  no  opinion) 
there  is  no  sound  reason  why  the  claimant  might 
not  waive  that  right,  and,  electing  to  regard 
the  action  of  theOovernmentas  a  takinffunder 
1(8  sovereign  right  of  eminent  dom^n,  deniand 
just  compensntioD.  KoM  v.  U.  8. ,  91 U.  S. ,  874 
[XXIII.,  452].  In  that  view,  we  are  of  opinion 
that  the  United  States,  having  by  Its  agents, 
proceeding  under  the  authority  of  an  Act  of 
Congress,  taken  the  property  of  the  claimant 
for  public  use,  is  under  an  obligation,  imposed 
bv  the  Constitution,  to  make  compensation. 
The  law  will  imply  a  promise  to  make  the  re- 

auired  compensation,  where  property,  to  which 
le  Gtovemment  asserts  no  title,  is  taken  pursuant 
to  an  Act  of  Congress,  as  private  property  to  be 
...  applied  for  public  uses.  Such  an  implication 
'  heiii^  consistent  with  the  constitutioniu  duty  of 
the  Government  as  welt  as  with  common  jus- 
tice, tlie  claimant's  cause  of  action  Is  one  uat 
arises  out  of  implied  contract,  within  the  mean- 
ing (tf  the  statute  which  confers  jurisdiction 
npon  the  Court  of  Claims,  of  actions  founded 
upon  any  contract,  express  or  implied,  with  the 
Cfovemment  of  the  United  States. 
860 


This  case  Is  materially  different  f  lom  Latuh 
feriT.  U.  A,10in.S.,841[ZXV.,1010].Tbat 
waa  an  action  in  the  Court  of  Clalma  against 

the  United  States  to  recover  for  the  use  and  oc- 
cupation of  certain  lands  and  buildings  to  whidi 
the  claimant  asserted  title.  It  there  appeared 
that,  throughout  the  whole  period  of  sach  occu- 
pation and  use,  the  title  of  the  claimant  was 
disputed  by  the  Qovemment,  and  that  posaea- 
sion  was  t^en  and  held  by  its  uents  in  virtue 
of  a  title  asserted  to  be  in  the  United  States. 
The  jurisdiction  of  flie  Couit  of  Glaima  waa  a^ 
tempted  to  be  sustalnol,  upon  the  ground  that 
the  Govemmcot,  in  taking  and  using  the  prop- 
erty of  an  individual,  against  his  consent  and  of 
force,  could  not,  under  the  relations  between  It 
and  the  citizen,  commit  a  tort,  but  waa  under 
ui  implied  obligation,  created  by  the  Constitu- 
tion, to  pay  for  the  property  or  for  the  use  of 
the  property  so  takea.  Ttus  proposition  waa 
held  to  be  untenable  under  the  facts  of  that  case, 
for  the  reason  that,  while  individual  officers  of 
the  Government  misht  be  guilty  of  a  tort.  If 
the  property  so  held  by  them  was  m  fact  private 
property,  yet  if  the  Government  never  recog- 
nized the  property  as  private  property,  taken 
b J  Its  aeenta  for  public  use.  It  could  not  be  held 
liable  for  its  'nuue  as  upon  implied  contracL 
In  the  same  case  it  was  said;  "  We  are  not  pre- 
pared to  deny  that  when  the  Government  of  the 
United  States,  by  such  formal  proceedings  as 
are  necessary  to  bind  it,  takes  for  public  use,  as 
for  an  arsenal,  custom-house  or  fort,  land  to 
which  it  asserts  no  title,  but  admits  the  owner- 
ship to  be  private  or  individual,  there  arises  an 
implied  obligation  to  pay  the  owner  Its  Jiiat 
value.  It  Is  to  be  regretted  that  Congress  nas 
made  no  provision  by  any  general  law  for  ascer- 
taining and  paying  tnisjuatoompeosation.  And 
we  are  not  callea  on  to  decide  that  when  the 
Government,  acting  by  the  forms  which  are  saf-  [6. 
flctent  to  bind  it,  recognizes  the  fact  that  it  U 
taking  prteafo  property  for  public  use,  the  com- 
pensation may  not  be  recovered  in  the  Court 
of  Claims.    On  this  point  we  decide  nothing." 

The  question  thus  reserved  from  decision  is 
substantially  the  one  now  presented.  In  the 
present  case  there  was,  it  is  true,  no  statutory 
proceedings  for  the  condemnation  of  the  claim- 
ant's property  rights.  Such  proceedings,  as  has 
been  stated,  were  instituted  by  the  United  States 
in  one  of  the  raurts  of  Slaiyland,  In  which  the 
property  rights  of  the  claimant  were  expressly 
recognized.  But  they  were  abandoned.  One 
reason,  perhaps,  for  such  abandonment  was, 
that  in  the  judgment  of  the  officers  of  the  Unit- 
ed States,  a  fair  assessment  of  damages  could 
not  be  had  in  the  mode  prescribed  by  the  Mary- 
land Statute.  Be  this  as  it  may,  it  la  clear,  from 
the  record,  that  the  Government  did  not  assert 
tide  in  itam  to  this  property,  at  the  time  it  wu 
ti^ken. 

Having  abandoned  the  proceedinga  of  con- 
damnation,  the  proper  officers  of  the  Govem< 
ment,  in  conformity  with  the  Acts  of  Congreas, 
constructed  the  dam  from  the  Maryland  shore 
to  Conn's  Island,  the  doingof  which  necessarily 
involTed  the  occupation  and  use  of  the  pnnwrty, 
as  contemplated  in  what  was  called  the  foartli 
plan  for  bringing  water  from  the  Great  FaUsto 
Washington  and  Georgetown.  In  anch  a  case, 
it  i5  difficult  to  perceive  why  thelesal  obligatioi 
of  the  United  States  to  pay  for  what  waa  thui 
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taKen  pursuant  to  an  Act  of  Congress,  Is  not 
quite  as  strong  as  it  would  have  been  had  formal 
proceedings  for  coDdemiiation  been  resorted  to 
for  that  purpose.  If  the  clafmant  makes  no  ob- 
jection to  the  particular  mode  in  which  the  prop- 

nhaa  been  taken,  bat  substantially  waives 
7  asserting,  as  is  done  in  the  pettUon  In  this 
case,  that  the  Government  took  the  property 
for  the  public  uses  designated,  we  do  not  per- 
ceive that  the  court  Is  under  any  duty  to  make 
the  objection  in  order  to  relieve  the  United 
States  from  the  obligation  to  make  just  com- 
pensation. 

In  reference  to  the  title  which  the  Govern- 
ment will  acquire,  as  the  result  of  this  suit, 
there  would  seem  to  be  uo  difficulty.  The  find- 
lag  of  the  court  is  that  the  claimant  exhibited 
to  the  arbitrators  a  valid  title  to  the  lands  in 
question.  It  does  not  appear  that  the  Company 
has  ever  parted  with  that  title;  and  the  finding; 
Is  that  no  title,  except  that  of  the  claimant,  is 
asserted. 

Wh<Uhiu}>emKiidU  tuffleimttodupotecfthe 
eate  and  requiret  an  t^gkrmanu  <^  the  Judgment. 
RUto  ordered. 
True  copy.  Test: 

James  H.  HcKeooeri  Clerk,  Sup.  Oourt,  U.  8. 

ated— USU.S..97. 


VIRGINIA  B.  MATTHEWS.  Appt., 

V. 

CALEB  H.  WAR9ER  Aim  CHARLES  F. 
SMITH. 

(See  B.  a.  Beporter^  ed..  enMNBL) 

Decmon  on  the  facte. 

This  court  holds,  on  the  facte  of  this  case,  that 
phdntlfl  never  had  any  real  owoenhtp  or  aotnal 
oontrol  or  lawful  right  to  the  bottds  in  suit 
tNo.  136.] 

Argued  Jito.  9, 10,  J884.  Deeided  JJee.  2894. 

APPEAL  from  the  Circuit  Courtof  the  United 
States  for  the  District  of  Massachusetts. 
The  history  and  facts  of  the  case  ai^>ear  in 
the  statement  by  the  court 

Meun.  Wm.  A.  Abbott  and  Atbert  A.  Ab- 
bott, for  appellant. 

Memrt.  JoMph  B.  Waraer«  B.  B,  Moor 
and  Qeo.  8.  HaU,  for  appellees. 

Mr.  Juetiee  XiUer  delivered  the  t^nion  of 
Uw  court: 

This  is  an  appeal  from  the  Circuit  Court  for 
the  District  of  Massachusetts,  dismissing  the 
bill  of  appellant,  who  was  plaintiff  below. 

The  bill  alleges  that  the  plaintiff  is  tbe  owner 
of  one  hundred  and  fifty  bonds,  of  tl.OOOeach, 
of  the  Memphis  and  Little  Rock  Railroad  Com- 
pany, and  m^slmllar  bondaof  the  South  Car- 
olina Central  Railroad  Company,  which  have 
wrongfully  (x>me  to  the  possemon  of  defend* 
ants  ;  that  these  bonds  are  negotiable  deliv- 
ery and  that  defendants  are  about  to  sell  them  at 
public  auction  or  otherwise ;  ai^  she  prays  an 
injunction,  to  prevent  this  sale  and  tm  other 
eqmtable  relief. 
I  ]  l>ef  endants  deny  any  ownerah^  or  interest  of 
plaintiff  in  the  bonds,  and  allege  that  they  ate 
holden  of  them  for  a  valuable  consideration, 
and  set  out  the  transaction  by  w)iich  they  ob- 
lU  U.S. 


tained  the  bonds.  This  answer  raises  several 
questions  which  we  do  not  think  necessary  to 
consider,  and  a  large  volume  of  testimony  is 
found  in  the  case  which,  for  the  same  reason, 
we  do  not  propose  to  review  here. 

The  defendants  are  trustees  under  an  assign- 
ment made  by  Thomas  Upham  for  the  benefit  of 
his  creditors.  There  passed  to  them  by  the  as- 
signment A  bond  for  ^50,000,  made  by  Edward 
Matthews,  the  husband  of  plaintiff,  and  a  mort- 
gage on  valuable  real  estate  in  the  City  of  New 
York  to  secure  it.  These  were  made  payable  to 
Nathan  Matthevra,  brother  of  Edwara,  and  by 
him  assigned  to  Upham  as  security  for  a  loan  or 
loans  made  by  Upham  to  Nathan  Matthews. 

It  seems  to  be  clear  that  this  assignment  was 
made  by  the  consent  of  Edward  or  by  his  direc- 
tion. This  was  in  May,  1875.  Sometime  prior 
to  March,  18T7,  Edward  Mattliews,  who  had 
become  embarrassed,  desired  to  take  up  this 
mortgage  and  entered  into  negotiations  for  that 
purpose  with  defendants,  who  agreed  to  an  ex- 
change of  (he  bond  and  mortenge  for  the  rail- 
road bonds  which  are  the  auffject  of  this  suit 
Thev  accordingly  sent  Joseph  B.  Warner,  their 
legal  adviser,  uom  Boston,  where  they  resided, 
with  the  bond  and  mortgage,  and  the  exchange 
was  made  by  him  as  their  agent,  receiving  ue 
bonds  in  question  at  Mr.  Matthews'  office  in  tlw 
City  of  New  York.  This  exchange  took  place 
on  the  6th  day  of  March,  1877.  It  appears  that 
the  one  hundred  fifty  Memphis  and  Little 
Rock  Company  bonds  were,  on  that  day  and 
had  been  for  some  time  previous,  in  possession 
of  Morton,  Bliss  &  Co.,  bankers,  as  collateral 
security  for  the  debt  of  Edward  Matthews,  who 
had  placed  them  there. 

From  the  vwv  vague  and  unsatisfactory  tes- 
timony of  Mr.  Bronoer  Matthews,  son  of  plaint- 
iff and  of  her  husband.  Edward  Matthews,  tt 
appears  that,  at  some  time  prior  to  the  date  ot 
this  transaction,  but  whether  a  month  or  a  year 
he  cannot  say,  Brander  Matthews  went  with  his 
mother  to  the  office  of  the  Safe  Deposit  Com- 
pany and  secured  a  box  for  his  mother's  use,  of 
which  she  took  one  key  and  he  another.  On 
this  6th  day  of  March,  without  consulting  his 
mother,  he  went  to  this  box  and  took  out  two 
hundred  bonds  of  the  South  Carolina  Central 
Railroad  Company,  and  going  from  thence  to 
the  office  of  Morton,  Bliss  &  Co.  he  exchanged 
one  hundred  fifty  of  these  bonds  for  the 
Memphis  and  Little  Rock  Company's  bonds, 
and  brought  them  with  the  remaining  fifty 
bonds  of  the  South  Carolina  Company  to  hu 
father's  office,  and  in  his  presence  delivered 
them  to  Mr.  Warner. 

An  instrument  in  writing  was  here  drawn  up, 
showing  the  terms  of  the  exchange  and  the  pur- 
pose for  which  the  bonds  were  pledged.  This  in- 
strument  is  signed  Caleb  H.  Warner  and 
Charles  F.  Smith,  by  Joseph  B.  Warner,  their 
attorney ;  Nathan  Matthevra,  by  W.  H.  Will- 
lams,  his  attorney,  and  by  Edward  Matthews, 

Mr.  Brander  Matthews  testifies  that  he  had  no 
authority  from  his  mother  for  the  use  he  made 
of  the  bonds,  nor  does  he  l)elleve  she  knew  any- 
thing about  it.  &fr.  Edward  Matthews  supports 
him  In  this.  It  is,  however,  apparent,  that  in  re- 
gard to  thdse  bonds  and  to  others  placed  in  the 
box  and  removed  from  it  from  time  to  Ume,  tliat 
the  mother  was  rarely,  if  ever,  otmmlted.  Mr. 
Edward  Matthewstestlfles  that  ttuse  bond!  had 
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at  one  time  been  his  bonds,  and  he  says  they 
became  his  wife's  propertr  by  virtue  of  asdgD- 
ments  which  he  had  made  ol  them  to  Watson 
HatthewB,  his  broUier,  In  tnist  tcx  Hre.  Mat- 
thews. 

Two  papers  are  produced,  which  piuport  to 
assign  to  Watson  Matthews  the  equity  of  re- 
demption and  right  and  interest  of  Edward  Mat- 
tliews  to  a  large  list  of  bonds  and  other  securi- 
ties held  by  parties  to  whom  Edward  Katthews 
had  plcdgea  them  for  his  own  debts.  One  of 
them  is  dated  April  23,  1876  and  the  other  May 
13,  1676.  There  is  no  satisfactoiy  evidence  of 
the  delivery  of  cither  of  these  papers  to  Mrs. 
Mntthcws  or  to  Watson  Matthews.  Edward 
Matthews  says  they  were  placed  with  other 
papers  in  Mis.  Matthews'  box  in  the  Safe  De- 
posit TftUlt 

There  is  no  evideDce  that  Mrs.  Matthews  ever 
had  either  of  these  papers  or  any  of  the  bonds 
described  Id  them,  in  her  manual  [wsscssion. 
No  evidence  tbnt  she  ever  went  to  the  box  or 
opened  it  herself  to  put  anything  in  it  or  take 
[608]  ^'^y^i'ifi  out-  I'be  instruments  speak  of  the  as- 
signments as  security  for  a  debt  owiug  by 
Edward  Matthews  to  his  wife.  No  evidence  is 
given  of  the  origin  of  this  debt  nor  that  Mrs. 
Matthews  ever  had  any  separate  estate  of  her 
own  or  anything  to  loan  hier  husband.  They 
must  have  been  married  a  long  time,  as  Brander 
Matthews,  the  son,  was  over  twenty-three  years 
old  at  the  time  of  these  transactions. 

It  also  appears  that  Watson  Matthews  was  the 
brother  of  Edward  Matthews,  and  both  he  and 
Brander  Matthews  occupied  as  o£Sces  the  same 
rooms  in  which  Edward  Matthews  did  business. 

It  is  significant  also  that  the  bill  In  this  case 
is  Bwoni  to  one  of  the  soUdtorsoD  his  belief, 
and  her  name  is  signed  by  them  and  not  by 
herself. 

The  only  act  which  she  is  ever  said  to  have 
done  or  performed  in  person,  asserting  a  claim 
to  these  bonds,  is  a  notice,  to  which  her  name  is 
appended,  to  the  defendants,  about  a  month 
after  the  exchange  of  the  bond  and  mortgage  for 
the  railroad  bonds,  in  which  she  says  they  are 
her  bonds  and  forbids  them  to  sell  them.  A  wit- 
ness, the  clerk  of  Matthews,  says  the  signature, 
he  thinks,  was  written  by  Mr.  Matthews.  And 
il  is  admitted  that  the  letter  was  dictated  by  him 
and  written  In  bis  office. 

The  plaintiff,  who,  if  she  had  any  Jint  claim 
to  these  bond^  could  best  have  explained  how 
that  claim  originated,  who  could  have  told  what 
monev  or  property  ^e  loaned  her  husband  or 
how  he  became  her  debtor,  is  not  sworn  as  a 
witness  in  the  case. 

It  looks  very  much  to  us  as  if  the  box  at  the 
Safe  Deposit  vault,  with  a  key  in  the  possession 
of  the  son,  who  occupied  the  same  office  with 
the  father,  and  in  the  light  of  other  evidence  in 
the  case,  was  a  contrivance  by  which  Uie  hus- 
band could  use  the  bonds  as  his  own  when  he 
desired,  and  assert  them  to  be  the  property  of 
the  wife  when  that  was  more  desirable. 

We  are  of  opinion  that  plaintiff  never  had  any 
real  ownership  or  actual  control  or  any  lawfm 
right  to  the  bonds  in  suit. 

The  dseree  ef  the  (Hreiiit  Court  dimnit^ng  the 
bOliae^ffirmed/or  thisreaem,  without  examining 
tuther  ground$     drfenu  to  the  auit. 
Trueoopjr.  Ten: 

James  B.  Mogeonay,  Clerk,  Sup.  Oouzt«  V.  B. 


WILLIAM  H.  BTREEPER  m  BHODA 
MURPHY,  Admrx.  of  Edhohd  H.  Hub- 
FHT,  Deoeased,  Apj^.^ 
«. 

VICTOR  SEWING-MACHINE  COMPAKT. 

(See  8.  C.,  Beporter^s  ed.,  97ft-487J 

Agrmnmt  to  tOl  m  eommieiion,—tt^0lei«ru^  qf 
eomptatiU— Statute^  lAmilationt—etm^lion 
&md—dtfmUliffeon»lfitus. 

*1.  A  written  agreement,  I>etweea  a  Oompanf 
matdoff  sewiog-machlnee  aad  a  oonaivoee  to  reoeiTe 
and  sen  tfaem  on  oommlsslon,  providea  that  the  com- 
mission should  be  oaloulated  on  the  retail  prices  tot 
which  the  machines  should  be  sold,  as  reported  bv 
the  oonslffnee,  and  that  attachmecta  sbouid  be  sola 
to  the  oonelgtiee  at  the  lowest  wholesale  rates.  The 
prooeeds  of  sales  of  machines.  tMfond  the  commis- 
sion, belonged  to  the  Company.  In  a  suit  by  A, 
against  the  oooglgDee  and  a  person  liable  with  him, 
on  a  bond  for  his  indebtedness,  to  recover  such  pro- 
ceeds and  the  sale  price  of  attaofameats.  the  com- 
plaint set  forth  schedules  showlag  the  retail  price  of 
each  machine  sold,  as  so  reported,  and  the  exoeea  of 
money,  beyond  commission,  retained  by  the  coo- 
signee,  and  the  price  of  each  attachment  sold  to  the 
oonsjsDee ;  held,  that  the  complaint  was  suiBcient. 

2:  The  consignee  and  another  person  united  in  a 
bond  to  the  Company,  conditioned  that  (he  former 
should  pay  to  it  all  moneys  which  should  become 
due  under  or  arise  from  the  written  nsreement,  and 
waiving  notice  of  noD-payment:  held,  that  the  lla^ 
bilit?  of  the  surety  arose  on  the  bond,  and  that  of 
the  oonsigmee  on  the  bond  or  the  written  agreement, 
and  that  the  Statute  of  Limitationa  In  regani  to 
written  instruments  governed  the  case. 

8.  The  condition  of  the  bond  extended  to  the  pay- 
ment of  notes  made  or  indcvcd  by  the  oonslgTie& 
and  transferred  to  the  Compuny. 

4,  Bo  tor  as  the  surety  was  coucomed.  his  waiver 
of  notice  applied  to  a  default  by  the  consignee. 
[No.  950.1 

Suhmitted  Dec.  IS,  I8S4.   Decided  Jan.  S,  1S85. 

APPEAL  from  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Mesan.  J.  O.  SaiharUwd  and  John  R. 
McBrid«»  for  appellants. 
ifr.  Cluurles  W.  Beniwtt.  for  i^pellee. 

Mr.  Juttiee  BlateUbrd  deHvered  the 

ion  of  the  court: 

This  suit  ma  brought  in  the  District  Court 
ta  The  Third  Judicial  District  of  the  Territory 
of  Utah,  on  the  18th  of  June,  1879,  by  the  Vic- 
tor Sewhig-Machine  Company,  against  two  per- 
sons named  Crockwell  and  Bassctt,  and  two 
others  named  Streeper  and  Murphy.  On  the 
38th  of  Jime,  1870,  the  Company,  of  one  part, 
aod  Crockwell  and  Bassett,  of  the  other,  «n> 
tered  into  a  written  agreement,  whereby  the 
former  was:  1,  to  deliver  sewing-machines  to 
the  latter,  as  consignees,  at  Chicafiio,  on  their 
order;  2,  the  hitter  to  sell  them  in  Utah  Terri- 
tory and,  if  possible,  for  cash;  all  promlasoir 
notes  taken  to  be  guarantied  by  the  latter  and 
delivered  to  the  former;  indorsement  of  the 
notes  by  the  latter  before  such  delivery  to  be 
such  guaranty;  all  notes  taken  to  be  payable  to 
the  onler  of  the  former,  not  mora  than  twelve 
months  from  date  of  sale;  8,  the  latter  to  sen 
all  consigned  machines  and  remit  for  them  with- 
in four  months  from  date  of  sliipmcnt;  on  fail- 
ure to  so  sell  and  remit,  the  former,  after  the 
four  months,  to  be  at  liberty  to  charge  the  lat- 

*Head  notoi  tnr  Mr,  JUMtUe  BiAXCBroRo. 
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ter  with  all  machines  consigned  four  months 
and  not  settled  for,  at  their  retail  price,  less 
forty  per  cent,  and  such  amounts  to  be  imme- 

[6T8]  diately  due  on  demand;  4,  the  latter  to  report 
every  week,  machines  on  band  aad  those  sold, 
with  terms  of  sole,  and  remit  the  proceeds  of 
sale;  6,  on  report  and  remittance  and  approval, 
the  former  to  credit  the  latter  as  follows:  on  a 
cash  remittance  of  one  half  of  the  retail  price 
of  machines  sold,  fifty  per  cent  of  their  retail 
price;  on  sales  for  notes  running  not  more  than 
six  months  from  sale,  forty-fire  per  cent  of 
nicfa  retail  price;  on  sales  for  notes  running 
more  than  six  and  uot  more  than  nine  months 
from  sale,  toxty  per  cent  of  such  retafl  price; 
on  sales  for  notes  running  more  than  nine  and 
not  more  than  twelve  months  from  sale,  thirty- 
flve  per  cent  of  such  retail  price;  the  hitter  to 
be  diarged  with  the  difference  between  the 
amounts  remitted  and  the  retail  prices  reported 
and  to  remit  such  an  amount  as  will  equal  the 
retail  price  of  the  machine  reported  sold,  less 
said  commlssioDS,  with  five  per  cent  of  the  re- 
tail price  of  machines  sold  for  notes;  such  five 
per  cent  to  remain  with  the  former  till  the  ta- 
mination  of  the  contract  and  the  payment  of  all 
notes  taken  under  It;  and,  after  deducting  there- 
from the  cost  of  collecting  the  notes  and  ex- 
penses of  settling  the  contract,  the  former  to 
pay  to  the  latter  such  part  of  the  five  per  cent  as 
should  be  due  to  them;  6,  the  former  to  sell 
ports  of  their  machines  at  forty  per  cent  dis- 
count from  list  prices  and  attachments  at  the 
lowest  wholesale  rates,  both  to  be  settled  for 
with  cash  every  thirty  days,  unless  time  diould 
be  agreed  for,  when  twenty  per  cent  ^uld  be 
added  to  regular  cash  prices;  7,  the  former  to 
be  at  liberty  to  terminate  the  contract  and  re- 
take their  property  at  any  time,  charging  the 
latter  for  loss  of  or  gamsge  to  machines;  tte  lat- 
ter to  have  the  rig^t  to  tab  the  machines  at  the 
retail  price,  as  if  new,  less  forty  per  cent;  the 
latter  to  be  sole  agents  for  certain  counties  In 
Utah  while  satisfactorily  performing  the  con- 
tract; 8,  the  latter  to  pay  a  monthly  rent  for 
each  wagon  furnished  by  the  former;  the  for- 
mer to  have  the  right  to  make,  on  notice,  cer- 
tain variations  in  Uoe  time  of  the  notes;  the  lat- 
ter to  be  at  liberty,  for  such  machines  as  th^ 
shall  dispose  of  during  each  month,  otherwise 
than  for  cash  or  note,  to  give  their  personal 
notes,  on  an  average  of  six  months'  time,  at  the 
retail  price  of  the  machines,  less  for^  per  cent, 
or  their  personal  notes  on  an  average  of  nine 

[6793  months'  time,  at  the  retail  price  of  the  ma- 
chines, less  thirty-five  per  cent;  the  former  to 
have  the  right  to  terminate  and  renew  this  last 
provision  at  their  election. 

On  the  8d  of  July,  1675,  the  four  defendants 
executed,  on  the  back  of  said  agreement,  a  joint 
and  several  bond,  under  seal,  to  the  plaiutiff,in 
the  penalty  of  $8,000,  with  tbe  following  con- 
dition: "The  condition  of  this  obligation  is  such, 
that  if  the  above  bounden  Qeorge  Wallace 
Crockwdt  and  Charles  Henrv Bassett,  Jr.,8hall 
pay  unto  said  Victor  Sewing-Machine  Company 
all  moneys,  due  or  which  uiall  become  due,  to 
said  \i(AoT  Sewing-Macbine  Company,  under 
or  puisnant  to  the  within  contract,  or  which 
shall  arise  therefrom,  whether  by  book  accounts, 
notes,  renewals  or  extensions  of  notes  or  ac- 
counts, acceptances,  indorsementsorotherwise, 
hereby  waiving  presentment  for  payment,  no- 
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tice  of  non-payment,  protest  or  notice  of  pro- 
test, and  diligence,  upon  all  notes  now  or  hero- 
aftCT  executed,  indorsed,  transferred,  guaran- 
tied, assi^ed,  and  shall  well  and  truly  keep 
and  perfDrm,  in  all  respects,  accordiug  to  its 
true  intent  and  meaning,  the  contract  or  agree* 
ment  to  which  this  obliration  is  attached,  exe- 
cuted between  the  said  Victor  Sewing- Machine 
Company  and  O.  W.  Crockwell  and  C.  H.  Bas- 
sett, Jr.,  dared  at  Salt  Lake  Citj>',  the  28th  day 
of  June,  1875,  then  this  obligation  to  be  void; 
otherwise,  to  remain  in  full  force  and  virtue. 
But  said  contract  may  be  varied  or  modified  by 
the  mutual  agreement  of  said  Sewing-Machine 
Company  and  said  O.  W.  Crockwell  and  0.  H. 
Bassett.  Jr.,  as  to  the  manner  of  carrying  on 
said  business,  or  as  to  the  time  on  which  notes 
taken  shall  be  drawn,  or  asto  the  compensation 
to  be  paid  to  said  Q.  W.  Crockwell  and  C.  H. 
Bassett,  Jr.,. or  as  to  the  period  at  which  said 
G.  W.  Crockwell  and  C.  H.  Bassett,  Jr.,  aliall 
report  to  said  Company  for  tbe  mnrliincs  they 
may  sell,  or  as  to  the  territory  on  which  said 
machines  shall  be  shipped  or  sold,  or  as  to  (lie 
placefrom  which  said  machinra  shall  be  shipped; 
and  such  changes  and  modifications  or  varia- 
tions shall  in  nowise  affect  or  impair  our  liabil- 
ity on  this  bond." 

This  suit  is  brought  to  recover  the  amount  of 
the  penalty  of  the  bond.  The  complaint  sets 
forth  in  hcee  wrba  the  agreement  and  the  bond, 
and  alleges  that  the  defendants  failed  to  per- 
form the  condition  of  the  bond  that  C^wfcw^ 
and  Bassett  should  perform  the  agreement,  in 
that,  after  reciting  the  provisions  of clauses  four 
and  five  of  the  agreement,  between  July  3,1875, 
and  February  10,  1876,  the  plaintiif,  at  the  re- 

Siest  of  Crockwell  and  Bai^sett,  consigned  to 
em,  under  the  agreement,  divers  sewing-ma- 
chines, which  tbey  sold  before  1878,  but  they 
did  not  remit  the  proceeds  or  tbe  part  to  which 
the  plaintiff  was  entitled,  to  the  amount  of 
|;146.83.  "A  detailed  and  itemized  account  of 
wtiich  said  sales.sbowlng  the  machines  received 
from  plaintiff  and  sold  by  said  Crockwell  and 
Bassett,  and  the  amounts  remitted,  with  the 
proper  credits  thereon  and  the  amounts  due  and 
not  remitted,  as  well  as  the  balance  thereon  now 
due  plaintiff,  is  hereto  attached,  marked  £z* 
hiblt  A,  and  made  a  (mrt  of  thw  complaint." 
Exhibit  A  is  a  commission  account,  Crockwell 
and  Bassett  with  the  Company,conbi)ning  sales 
reported,  with  prices,  and  notes  received,  with 
dates,  times  ana  amounts:  and  in  which  Crock- 
well  and  Bassett  are  debited,  with  moneys  re- 
tained by  them  and  rent  of  wagon  and  collec- 
tion charges,  and  a  machine  consigned  over 
four  months,  and  commission  before  allowed 
and  now  diai^|;ed  back  on  a  machine  returned; 
and  are  credited,  with  their  commissions  and 
the  amounts  of  the  notes  taken  for  the  returned 
machine,  showing  a  balance  of  $146.82  due  to 
^e  plaintiff. 

The  complaint  ftuther  alleges,  that  the  de- 
fendants failod  to  perform  the  condition  of  the 
bond  that  Crockwell  and  Bassett  should  pay  to 
the  plaintiff  all  moneys  due  or  to  become  due 
to  it  under  the  agreement  and  should  perform 
the  agreement,  m  that  the  plaintiff,  l)ctwcen 
July  8,  1875,  and  February,  1876,  untler  clnuso 
six  of  the  agreement,  at  the  request  of  Crock- 
well  and  mssett,  consigned  to  them  parts  of 
machines  at  forty  per  cent  discount  from  list 
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pticet,  and  attachments  at  the  lowest  wholesale 
rates,  to  be  settled  for  in  cash  by  them  every 
thirty  days,  unless  time  was  agreed  for,  when 
twen^  per  cent  was  to  be  added  to  regular  cash 
prices;  but  Crockwell  and  Bassett  did  not  set- 
tle therefor,  with  cash,  in  thirty  days  and  had 
not  paid  therefor;  that  the  money  which,  by 
clause  six,  they  were  required  to  pay  to  the 
pUintiff.  amounted  to  $87.97;  and  ttiat  "A  de- 
tailed and  itemized  account,  showing  the  ports 
of  machines  and  attachments  so  funushed 
Crockwell  and  Bassett,  and  the  amounts  paiS 
plaintiff  therefor,  and  showing  the  amounts 
which  should  have  been,  but  were  not,  paid 
plaintiff  by  defendants  Crockwell  and  Bassett, 
with  the  Mlance  now  due  i^ntiff  by  Crock- 
well  and  Bassett,  is  hereto  attached,  marked 
Exhibit  B,  and  made  a  part  of  this  complaint. " 
Exhibit  B  is  an  attachment  account,  by  items, 
debiting  Crockwell  and  Bassett  with  articles 
furnished,  and  giving  them  credits,  resulting  in 
a  balance  of  (87.97  due  the  plaintiff. 

The  complaint  furtha  aUeges,  that  the  de- 
fendants f sfled  to  perform  the  condition  of  the 
bond  that  Crockwell  and  Bassett  should  p^y  to 
the  plaintiff  all  moneys,  due  or  which  should 
become  due  to  it,  under  the  agreement,  or 
which  should  arise  therefrom,  and  should  per- 
form the  agreement,  in  that  the  plaintiff,  be- 
tween July  8,  1675,  and  February,  1876,  under 
the  agrcementand  boDd,(U  the  request  of  Crock- 
well  and  Bassett,  consigned  to  them  sewing- 
machines,  which  they  sold,  after  July  8,  1876, 
and  before  April,  1876;  that,  under  the  bond 
and  clause  eight  of  the  agreement,  Crockwell 
and  Bassett,  between  the  dates  named,  gave  to 
the  plaintiff  their  personal  promissory  notcs,for 
the  price  of  the  machines,  and  at  the  rates  for 
the  machines,  mentioned  in  the  agreement;  and 
that  "A  list  and  description  of  said  notes  Is  here- 
with Oled,  marked  ExhiMt  C,  and  made  a  part 
of  this  comphiint."  ExhiUt  C  shows  the  date 
of  each  note,  the  time  of  its  maturity,  that  all 
the  notes  were  made  by  Crockwell  and  Bassett 
and  payable  to  the  plaintiff,  and  the  amount  of 
eacli  note  or  the  hafauce  due  thereon,  exclusive 
of  interest.  The  complaint  alleges  that  the 
whole  amount  of  them  is  $1,766 .10,  to  which  is 
to  be  added  $G09.93,  for  Interest  on  them,  and 
(237.60  for  attorney's  foes  for  collection,  mak- 
ing, hi  all,  (3,613.63,  and  that  Crockwell  and 
Baiiisett  have  failed  to  pay  that  sum  and  owe  it 
to  the  phtiotiff. 

The  complaint  further  alleges  that  the  de- 
fendants failed  to  perform  the  condition  of  the 
bond  that  Crockwell  and  Bassett  should  pay  to 
the  plaintiff  all  mcmeys,  due  or  which  sliould 
become  due  to  it,  under  the  agreement  or  which 
should  arise  therefrom,  and  should  perform  the 
agreement,  in  tliis:  that  between  July  3,  1876, 
and  February  10,  1876,  the  plaintiff,  under  the 
bond  and  agreement  and  at  the  request  of  Crock- 
well  and  Bassett,  consii^Ded  to  them  sewing- 
macliincs,which,  prior  to'  the  last  date,  they  sold 
and  took  therefor  the  promissory  notes  of  the 
vendees,  payable  to  the  order  of  the  plaintifr, 
which  notes  Crockwell  and  i^ssett  indorsed 
and  guarantied  and  delivered  to  the  plaintiff, 
this  being  done  under  clause  two  of  the  agree- 
ment; and  that  "A  list  and  description  of  said 

Eromissory  notes  is  herewith  filed,  marked  Ex- 
ibit  D,  and  made  a  part  of  this  complaint." 
Exhibit  D  shows  the  date  of  each  note,uie  Ume 
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of  Its  maturity,  and  its  amount  The  complaint 
alleges  that  the  principal  of  the  notes  amoimti 
to  ^58.83;  and  that  neither  their  makers  nor 
Crockwell  and  Bassett  have  paid  them,  hutowa 
them  to  the  plaintiff. 

It  thus  appears  that  the  suit  covers  fon 
claims:  1,  [ffoceeds  of  sales  of  machines;  S,  pur- 
chase price  o>  attachments;  8,  povonal  notes 
for  machines  consigned;  4,  guarantied  notes  for 
machines  consign^.  ' 

Murpby  and  Streepcr  answered,  denying  roe- 
cificall;^  the  breaches  alleged;  sftttlng  up  that 
all  the  items  in  exhibits  A  and  B  accrued  more 
than  two  years  before  the  suit  was  commenced, 
and  it  was  not  commenced  within  the  time  pre- 
scribed bythehtwsof  UtahTerritoir;  claiming 
a  further  credit  of  (806  on  exhibit  A;  denying 
that  the  non-[>ayment  of  the  notes  covered  by  ex- 
bibit  C  or  by  exhibit  D  was  a  breach  of  the  con- 
dition of  the  bond;  and  alleging  that  Crockwell 
and  Bassett  had  no  notice  of  me  non-payment 
of  the  notes  covered  by  exhibit  D.  The  answer 
further  sets  up,  that,  in  March,  1876,  the  plaint- 
iff, by  its  agent,  applied  to  Murphy  to  becomo 
snretT  on  a  seccmd  bond,  on  a  new  contract  with 
Crockwell  and  Bassett;  and  that  a  settlemeat 
amounting  to  an  accord  and  satisfaction,  was 
had  between  the  plaintiff  and  Crockwell  and 
Bassett,  as  to  the  matters  covered  by  the  com- 

Slaint,  and  Its  agent  Informed  Strccper  and 
[urphy  thereof,  and  that  the  existing  bond  was 
discharged,andHuiiAy  adgned  the  second  bond 
on  that  assurance,  Crockwell  and  Bassett  being 
then  able  to  indemnify  Streepcr  and  Murphy 
against  liability  on  the  first  bond,  and  having  [6831 
since  become  insolvent.  Crockwell  and  Bassett 
also  answered. 

The  cause  was  referred  to  a  referee  to  hear, 
determine  and  report  a  Jud^ent.  He  reported 
findings  of  fact  and  conclusions  of  law.  He  re- 
portedthe  facts  to  be  as  alleged  in  the  com- 
plaint, as  to  the  items  of  exhibits  A,  B,  0  and  1>, 
vrith  a  credit  on  exhibit  A  of  (81.22,  abd  that 
there  was  due  from  Crockwell  and  Bassett,  on 
exhibit  C,  at  least  (3,750.  exclusive  of  allow- 
ance for  attorney's  fees,  and  on  exhibit  D  over 
(400,  and  due  and  unpaid  from  Crockwell  and 
Bassett  to  the  plaintiff,  on  account  of  the  several 
matters  set  forth  in  the  complaint,  more  than 
(3,000;  that  the  exhibits  fully  credited  all  sum* 
remitted  by  Crockwdl  and  Bassett;  and  that 
there  was  no  settlement  or  accounting!;  between 
Crockwell  and  Bassett  and  the  plaintiff,  and  no 
adjustment  of  their  indchtedoess  to  it,  and  oo 
agreement  or  accord  or  satisfaction  msde  in  re- 
gard to  such  indebtedness.  The  report  then 
proceeded:  "6th.  In  March,  1876,  a  new  cm- 
tract  for  the  sale  of  machines  was  made  b» 
tweeu  the  plaintiff  and  said  Crockwell  and  Bas- 
sett, and  a  new  bond  given  by  the  latter,  upoa 
which  the  defendant  Edmund  H.  Murphy  be- 
came a  surety.  Pending  the  ne^tintiona  for 
such  new  contract,  and  before  said  Murphy  be- 
came surety  on  the  new  bond,  he  inquired  of 
George  Wilkinson,  who  was  the  agoit  of  the 
|d^tUt  to  negotiate  the  new  agreement,  in  re- 
gard to  the  past  business  and  the  object  of  the 
new  bond,  and  said  Wilkinson  informed  him. 
in  substance,  that  said  Crockwell  and  Bassett 
had  done  well,  that  the  business  was  satisfactory 
to  the  plaintiff,  and  the  plaintiff  was  about  to 
give  them  a  new  contract,  under  which  they 
would  get  a  larger  per  oont  and  have  a  better 
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opportunity  to  make  money.  No  other  or  fur- 
tber  reprcsentatioDS  were  made  to  said  defend- 
ant Murphy,  prior  to  the  ezecntlon  by  him  of 
the  new  bond,  and  said  representations  were  not 
false.  At  that  time  no  settlement  had  been  made 
of  the  accounts  but,  from  casually  looking  over 
the  accounts,  It  appeared  that  CrockweTl  and 
Bassett  had,  in  the  shape  of  notes  and  leasee, 
far  in  excess  of  what  they  owed  and,  had  the 
notes  turned  over  to  the  plaintiff  and  the  notes 
and  leases  held  by  them,  oeen  good  and  collect- 
ible, the  same  would  have  far  exceeded  their 
liabiUties.    At  that  time  but  a  small  portion  of 

"  the  indebtedness  of  Crockwell  and  Baseett  to 
plaintiff  was  due,  and  it  was  not  known  but 
ttiat  the  notes  and  leases  taken  by  Crockwell 
and  Biissett  were  generally  good  and  collect- 
ible. 9th.  About  Hovember.  1870,  when  the 
bunnesB  of  plaintitt  was  taken  from  Crockwell 
and  Bassett,  and  turned  over  to  another  party, 
the  said  defendant  Edmund  H.  Murphy,  m  the 
presence  of  defendant  Crockwell  and  others,  in- 
quired of  said  Wilkinson,  who  was  plaintiff's 
agent  to  turn  over  said  business,  in  regard  to 
the  condition  of  the  business  of  Crockwell  and 
Bassett,  when  the  following  conversation  oc- 
mirred  between  said  Murphy  and  Wilkinson: 
'Q.  Mr.  MurjUty:  So  far  as  the  bondsmen  are 
concemed,how  did  they  stand?  A.  Mr.  WiVcin- 
ton:  So  far  as  the  boya  (Crockwell  and  Bassett) 
have  acted,  they  could  not  do  better;  every- 
thing is  satisfactor}-  and  the  business  has  been 
turned  over  to  another  party  and  everything  is 
agreeable.  Q.  If  tbat  is  the  case,  the  bondsmen 
have  nothing  further  to  bother  about?  A.  No; 
ereryUihig  ia  satisfactory  and  the  business  has 
been  turned  over.'  This  is  the  substance  of  rep- 
resentations made  at  that  time,  and  I  find  that 
said  defendant  Murphy  got  the  impression  that 
he  was  released  on  the  bonds.  10th.  About  the 
28th  of  March,  1876,  and  during  tlie  negotiation 
for  the  new  contract  uid  bond,  Crockwell  and 
Bassett,  desiring  to  obtain  the  defendant  Streep- 
CT  as  surety  on  the  new  Innd,  called  bim  into 
their  office  and,  in  the  presence  of  said  Wilkin- 
son and  during  a  conversation  there,  Charles  H. 
Bassett  informed  said  Streepcr  he  had  nothing 
to  fear;  and  then  Strecper  asked  Wilkinson  if 
he  was  released  or  relieved  on  the  first  bond, 
and  Wilkinson  informed  him  he  had  nothing  to 
fear  on  that  and  made  an  affirmation  which  in- 
duced Streeper  to  believe  he  was  no  longer  lia- 
ble. Streeper  did  not  execute  Uie  new  bond. 
11th.  There  is  no  evidence  to  show  tbat  any 
change  has  occurred  in  the  financial  condition 
of  Crockwell  and  Bassett  since  the  spring  of 
1876,  and  I  find  that  no  such  change  has  oc- 
curred. 12th.  At  the  time  of  the  commencement 
of  this  action  none  of  the  notes  ^arantled  by 
Crockwell  and  Bassett,  as  aforesaid,  had  been 
due  four  years,  and  there  is  no  evidence  of  any 

n  change  In  the  financial  condition  of  U>e  makers. 
18th.  (George  Wilkinson  bad  no  authority  from 
plaintiff  to  bind  the  plaintiff  by  anv  declara- 
tion as  to  the  release  of  the  said  bonos  or  either 
of  them.  And  I  find  he  did  not  intend  to  make 
any  statement  concerning  the  release  which  was 
untrue,  ncn*  to  deceive  or  mislead  the  defendants 
or  any  of  them;  and  his  statements  were  rather 
fai  ^e  nature  of  assent  to  or  non-denial  of  state- 
ments made  by  Crockwell  and  Bassett  in  his 
presence.  I  do  not  find  he  badorexcrdsedany 
such  apparent  authority  as  abould  induce  the 
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defendants  to  rely  on  his  statements  ror^cemlng 
the  business  of  Crockwell  and  Bassett  or  the 
satis&ctton  <A  said  bonds,  without  furtbM-  In. 
qniry." 

The  referee  found  the  following  conchislonB- 

of  law: 

"1.  The  non-payment  of  the  several  sums 
found  due  and  tmnaid  from  Crockwell  and  Bas- 
sett to  the  plaintiff,  as  in  the  findings  of  fact 
specified,  constitute  breaches  of  said  Dond.  and 
for  which  breaches  the  sureties  as  well  as  the 
prindpala  are  liable. 

2.  The  acUon  on  the  bond  at  the  time  of  the 
commencement  thereof  was  not  barred  by  the 
Statute  of  Limitations,  in  respect  to  any  of  said 
breaches; 

8.  The  plaintiff  Is  not  estopped  nor  Its  action 
barred  or  affected  against  any  of  the  debts,  by 
reason  of  any  representations  made  to  the  de- 
fendant Muiphy  or  Streeper,  prior  to  or  since 
the  execution  ox  the  second  wmA  referred  to  in 
the  answer,  nor  was  the  execution  of  the  sec- 
ond bond  by  the  sureties  procured  by  fraud; 

4.  The  plaintiff  is  entitled  to  judgment  that 
it  have  and  recover  of  and  from  the  defendants 
the  sum  of  |;3,000,  and  the  costs  of  this  action, 
to  be  taxed." 

Streeper  and  Murphy  filed  exceptions  to  the 
findings  of  fact  after  tne  seventh,  and  to  all  the 
conclusions  of  law.  Judgment  was  entered  for 
$3,000  and  costs,  against  all  the  defendants. 
Streeper  and  Murphy  appealed  to  the  Supreme 
Court  of  the  Territory,  which  afldrmed  the  jud^ 
ment.  Murphy  having  afterwards  died,  hu 
administratrix  and  Streeper  appealed  to  this 
court.  See,  2  Utah,  657«  and  1  West  Coast  Re- 
porter, 428. 

It  is  assigned  for  error,  tbat  tiie  complaint  Is  [6S€ 
insufficient  to  support  the  judgment,  because 
the  first  two  causes  of  action,  those  relating  to 
exhibits  A  and  B,  do  not  allege  the  value  of  the 
goods  consigned,  either  by  the  article  or  in  the 
aggregate.  The  objection  made  is  tbat,  al- 
thouch  the  agreement  states  the  shares  to  which 
the  i^aintlff  and  the  consignees  arc  to  be  respect- 
ively entitled,  it  fixes  no  price  on  the  raachmes. 
The  answer  to  this  is,  that  the  agreement  states 
that  the  retail  prices  for  which  the  machines 
consigned  are  sold,  as  reported  by  the  consign- 
ees, are  the  prices  on  which  the  commissions 
of  the  consignees  are  to  be  calculated;  and  that 
the  agreonent  fixes  tlie  prices  of  parts  of  ma- 
chines at  forty  per  cent  discount  from  list  prices, 
and  the  prices  of  attachments  at  the  lowest 
wholesale  rates.  By  the  agreement,  when  the 
fixed  commissions  are  deducted  from  the  retail 
prices  of  sales,  the  rest  belones  to  the  plaintiff; 
and  exhibit  A  shows  the  retail  price  of  each  ma- 
chine sold,  as  reported  by  the  consignees,  and 
how  much  they  retained  beyond  what  they  were 
entitled  to  retain  as  commissions,  and  exhibit 
B  shows  the  price  of  each  attachment  sold  to 
the  consignees.  The  exhibits,  in  connection 
with  Uie  complaint,  make  the  matter  definite. 

It  is  also  contended,  as  to  the  first  two  causes 
of  action,  tbat  the  liability  of  the  defendants 
arose  on  the  sales  of  goods  to  the  consignees, 
and  that  the  two  yean*  limitation  appuiBS  to 
tiiose  causes  of  action.  Murphy  and  Streeper 
were  not  puttes  to  the  agreement  Their  lia- 
bili^  arose  on  the  bond  exclusively.  All  the 
defendants  were  parties  to  the  bond.  This  is  a 
suit  on  the  bond,  and  what  are  called  by  the  de- 
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fendants  causes  of  action  aie  onlv  breodies  of 
the  condition  of  the  bond.  As  Uie  agreement 
was  executory,  It  was  necessary  to  out  con- 
si  gnraents  and  sales  and  rcsultingamouniadue, 
to  establish  breaches.  Even  as  regards  the  con- 
signees, on  action  against  them,  ff  not  on  the 
bond,  would  boon  uio  written  agreement.  The 
condition  of  the  bond  is,  that  the  consignees 
shall  pay  all  moneys  which  shall  become  duo 
"  under  or  pursuant  to  the  within  oontnu^,  or 
which  ahaU  arise  therefrom,  whether  by  book 
accounts,  notes,  renewals  or  extensions  of  notes 
or  accounts."  We  are  of  opinion  that,  this 
suit  beiog  on  a  written  instrument,  the  Umlta- 
[08TJ  was  four  years,  and  the  action  was  not 
tMirred. 

It  is  also  urged  that  Strecper  and  Murphy  ue 
not  bound  for  the  payment  of  the  notes  mode 
or  guarantied  by  the  consigDees  and  that  their 
obligation  was  discharsea  when  those  notes 
were  made  or  guai-auiicd.  But  It  appears  clear 
to  us  that  the  condition  of  the  bonti  u  that  the 
consignees  shall  pay  all  money  which  shall  be- 
come due  by  their  notes  or  their  indorsements 
or  otherwise,  the  agreement  malting  the  in- 
dorsement a  guaranty  of  payment.  Laoeuage 
could  hardly  iK  stron^r  or  more  full,  Dixon 
T.  mttro^,  7  Ellis  &  B.,  903. 

It  is  also  urged  that  the  facts  found  consti- 
tute an  estoppel,  as  to  Murphy  and  Streeper. 
Tlie  findings  of  fact  negative  the  allegations  of 
the  answer  setting  up  wis  defense.  What  oc- 
curred in  November,  1876.  la  outdde  of  any  is- 
sue raised  by  the  answer. 

A  point  is  made  that  the  complaint  does  not 
aver  that  Murphy  and  Streeper  had  notice  of 
the  default  of  the  consiguees;  that  no  notice  is 
shown;  and  that  the  bond  contains  no  waiver 
of  such  notice.  Assuming  thai  the  point  may 
now  be  taken,  the  findings  arc  silent  as  to  no- 
tice, but  they  show  there  was  no  prejiidice  for 
want  of  notice.  Moreover,  the  condition  of  the 
bond  is  absolute,  that  the  consignees  shall  pay 
all  moneys  which  shall  become  due  to  the  phunt- 
Ifl  under  the  agreement,  the  obligors  walTing 
notice  of  non-payment  on  all  notes  executed, 
indorsed  or  guarantied.  AsMurphyand  Streeper 
did  not  make  or  indorse  the  notes,  their  waiver 
could  only  apply  to  a  default  by  the  consignees. 

Wetu  no  error  in  Vie  record,  and  the  judg- 
ment U  tffflmud. 

Tn»  copy.  Tost;  _ 
James  H.  IfoEenner,  Clerk,  Snp.  Court,  JJ.  B. 
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Action  on  boTid  to  pay  dAt — aU^aUona  and 
proof,  neceaaarjf. 

•Atmnd  bra  prlnolpal  and  a  surety  was  oondi- 
Uoned  that  the  prinolpai  should  pay  to  T.  aU  In- 
delHedneas  existinfr  or  to  exist  from  me  principal 
toT,  under  existing  or  future  oontraots  between 
him  and  V.,  and  waived  noUoe  of  noo-payment  on 
all  notes  executed.  Indorsed  or  guarantied  by  the 
prf  Bdpol  to  V.  In  a  suit  on  the  bond  against  the 
obUvMs,  to  recover  the  amount  of  notes  enouted 

•Read  note  by  Ur,  JytUoe  Blanrvobo. 
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by  tlie  principal  to  T.^dotliernotoi  Indorsed  and 
guanuitled  tv' him  to  v.;  bald,  that  ft  was  not  nat^ 
emry  to  allege  or  show  any  notfaw  to  the  aunty  oC 

a  denult  by  the  prlndpal  to^  wrinjr  T. 

Submitted  Dee.  IS.  1SS4.  Decided  Jan.  8,  088. 

APPEAL  from  the  Supreme  €kmrt  of  tlieTfli<> 
ritory  of  Utah. 
The  hJstoiy  and  facta  of  the  oaie  appear  In 
the  opinion  of  the  court. 

Meetre.  JT.  O.  SatharUad  and  Joha  B. 
ntcBride*  for  appellant. 
Mr.  Charles  W.  Baanati*  for  appeUeou 

Mr.  Justice  Blaiehlbrd  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  in  the  District  Court 
of  the  Third  Judidal  District  of  the  Territory 
of  Utah,  on  the  1st  of  October.  1878,  by  the 
Victor  Sewing-Machine  ComMny,  against  two 
persons  named  Crockwell  and  Bassett  and  one 
named  Murphy.  On  the  11th  of  March,  187& 
the  Company  of  one  part,  and  Cnx^ell  and 
Bassett,  (X)partners  by  that  name,  of  the  other, 
entercd  Into  a  written  agreement,  whereby,  1. 
the  former  appointed  thelatter  exclusive  ageats 
for  the  sale  of  the  Victor  sewing-machine  for 
certain  counties  in  Utah  Territory;  3,  the  former 
to  deliver  the  machines  free  of  charge,  at  Chica- 
go; 3,  the  former  to  sell  the  machines  to  the  latter 
at  fi  f ty  per  cent  discount  from  retail  list  of  prices, 
and  piuls  and  attachmenta  at  regular  agents' 
prices;  4,  settlement  to  be  made  by  note  at  twelve 
months  from  flrat  of  month  following  date  of 
invoice,  payable  to  the  former,  or  its  order,  at 
bank  in  8alt  Lake  City,  with  six  percent  inters 
est,  or,  in  lieu,  thelatter  may  indorse  and  assign 
to  the  former  promissory  notes,  drawing  inter-  [•Mj 
est,  given  to  the  latter,  not  payable  longer  than 
twelve  months  from  the  time  they  are  received 
by  the  former. 

On  the  same  day,  the  three  defendants  exe- 
cuted a  joint  and  several  bond,  under  seal,  to 
tile  plaintiff,  in  the  penalty  of  $3,000,  with  a 
conditioni  of  which  all  that  la  material  to  this 
case  was  as  follows:  *'  The  condition  of  this  ob- 
ligation is  such.that  If  the  above  bounden  Crock- 
well  &  Bassett  shall  well  and  truly  pay  or  cause 
to  be  paid  unto  the  said  Victor  Sewug-Maclilne 
Company,  anv  and  every  indebtedness  or  liabil- 
ity now  existing,  or  which  nuy  hereafter  in  any 
manner  exist  or  be  Incurred,  on  the  part  of  the 
Bftid  Crockwell  &  Bassett  to  the  said  Victor 
Sewlnff-Modilne  CompanT,  whether  sadi  In- 
debte&ess  or  liability  shiul  exist  in  the  ih^M 
of  book  accounts,  notes,  guarantied  leases,  re- 
newals or  extensions  of  notes,  accounts  orgoar- 
anticd  leases,  acceptances,  Indorsements  or  o^ 
erwise,  or  whctiier  such  liability  shall  arise  from 
the  consignment  of  machines  or  other  properly 
to  the  aaid  Crockwell  A  BasseU  by  the  said  Vic- 
tor SewlD g-Machine  Company,  under  any  ex- 
isting contract  or  any  contract  which  shaD  be 
her»f1er  entered  Into  in  writing  by  and  between 
the  said  Crockwell  &  Bassett  and  the  said  Vic- 
tor Sewing-Machine  Cotepony,  hereby  waiving 
presentment  for  payment,  notice  of  non-pay- 
ment, protest  or  notice  of  protest  and  diligence, 
upon  all  notes  or  leases  now  or  hereafter  exe- 
cuted,^ indorsed,  transferred,  guarantied  or  as- 
signed by  the  said  Crockwdi  &  Bassett  to  the 
Victor  ^wlng- Machine  Company,  then  this  ob- 
ligation to  be  void;  but  otherwise  to  be  In  Ml 
force  and  effect." 

lis  V.  s. 
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Thh  Bnit  is  brought  to  recover  the  amount  of 
the  poialty  of  the  bond.  The  compIaiDt  sets 
forth  in  luxe  veiin  tlie  agreement  and  the  bond 
and  avers  that,  between  the  lltb  of  March,1876, 
and  the  1st  of  January,  1877,  the  pl^ntifl  in 
pursuance  of  the  agreement  and  at  the  request 
of  Crockwcll  &  Bussett.  sold  and  deliTered  to 
them  Victor  sewing-machines,  of  tiie  value  of 
more  than  $5,000;  that  the  defendants  have 
broken  theconditioosof  the  bond,  in  that,  Crock- 
wdl  &  Bassc'tt,  in  part  payment  for  such  ma- 
chincs,  mode  and  delivered  to  the  plaintiff  their 
four  promissory  notes;  one  for  $423.60,  dated 
April  1,  1876,  at  12  months,  with  interest;  one 
(6901  for  $1,316.76,  dated  May  2,1876,  at  12  months, 
with  interest;  one  for  $49.00.  dated  September 
9,  1876,  at  9  months  with  interest,  ana  one  for 
$369.47,  dated  September  1,1876,  at  13  moDths, 
with  interest;  all  providing  for  10  per  cent  in- 
terest per  annum  after  due  until  paid,  and  10 
per  cent  attorney's  fees,  if  collected  by  an  at- 
torney; that  Crockwell  &  Bassett,  between  the 
dates  first  named,  resold  to  purchasers  some  of 
the  machines,  and  took  the  notes  of  the  pur- 
chasers therefor  and,  in  port  pavment  to  the 
plaintiff,  indorsed  and  guaranaed  the  payment 
of  said  notes,  and  delivered  them  to  the  plaint- 
iff, their  princi^,  amounting  to  $1,019;  that 
exhibit  B  to  the  complaint  contnlnsa  statement 
of  the  date  of  each  note,  the  date  when  due,  the 
name  of  the  maker,  and  the  amount;  and  that 
there  is  due  to  the  plaintiff  ou  all  of  said  notes 
over  $4,200,  for  principal,  interest  and  attorney's 
fees,  less  a  credit  of  $1,226.81. 

Murphy  answered,  denying  spedflcally  the 
breaches  altered,  setting  up  payment  of  the  notes 
by  Crockwell  &  Bassett,  and  averring  that  the 
contract  and  bond  were  procured  by  fraud  and 
misrepresentation  R  on  the  part  of  the  plaiotiff, 
made  to  Crockwell  &  Bassett,  and  on  which 
they  relied,  which  the  plaintiff  knew  to  be  un- 
true, and  which  are  set  forth;  and  that  the  de- 
fendants were  induced  to  execute  the  bond  by 
false  and  fraudulent  representations  of  the 
plaintiff  in  this:  that  the  plaintiff  represented 
to  the  defendanta  that  it  wns  well  acquainted 
with  the  business  of  Crockwell  &  Ba&sett,  that 
they  were  in  good  crcdit,and  were  good  business 
men,  and  had  promptly  met  their  obligations, 
and  would  make  money  out  of  the  proposed 
contract  with  the  plaintiff;  whereas,  the  plaintiff 
knew  that  they  vrere  then  in  failing  circum- 
stances and  were  not  able  to  pay  their  debts 
and  were  not  cood  business  men  aitd  were  at 
that  time  indebted  to  the  plaintiff  and  had  not 
met  tlieir  otiligations,  and  that  they  would  lose 
money  on  the  proposed  contract  with  tlie  plaint- 
iff: and  that  the  defendants  signed  the  bond 
solely  on  the  faith  and  credit  which  they  gave 
to  those  representations.  Crockwell  and  Bassett 
also  answered. 

The  cause  was  referred  to  a  referee  to  hear, 
determine  and  report  a  judgment.  He  reported 
findings  of  fact  and  conclusions  of  law.  He 
found  the  facts  to  be  as  alleged  in  the  com- 
rAoii  plaint,  and  (hat  there  was  due,  at  the  commence* 
iBWij  mentof  thesuit,  from  Crockwell  &  Bassett,  to 
the  plaintiff,  in  respect  of  the  matters  set  forth 
in  the  complaint,  over  $2,000,  exclusive  of 
offsets  and  attorney's  fees;  and  that  tiie  execu- 
tion neither  of  the  agreement  nor  of  the  bond 
was  procured  by  any  false  or  fraudulent  repre- 
sentations made  to  Crockwell  &  Bassett,  or 

111  U.  S.  U.  S.,  Book  38. 


either  of  them,  by  the  plalnlifl.  Hie  report 
then  proceeded:  "I  And  uie  defendant  Edmund 
H.  Murphy  did  not  execute  said  bond  on  or  re- 
lying upon  Uie  representations  set  forth  in  the 
last  defense  of  the  answer  of  the  sureties,  and 
that  the  material  part  of  said  alleged  representa- 
tions was  not  made;  that  be  inqmred  of  Georee 
WilUnsou,  plaintiff's  agent  in  negotiating  sud 
agreement  and  bond,  the  object  thereof  and  the 
condition  of  the  business,  and  said  Wilkinson 
informed  said  Murphy  that  tiie  plaintiff  proposed 
to  give  Crockwell  &Bassettanewcontract,and 
larger  commissions,  and  an  opportunity  to  make 
more  money;  tliat,  so  far  as  they  had  acted,  it 
was  to  the  satisfaction  of  the  plaintiff.  I  find 
that  the  budness  of  Crockwell  &  Bassett  did  then 
app^  to  be  in  a  good  condition,  and  the^  bad 
thus  far  acted  to  the  satisfaction  of  the  plamtift; 
that  B^d  Wilkinson  made  no  settlement  of  the 
business  with  Crockwell  &  Bassett,  but  they 
had  then  given  and  turned  over  guarantira 
notes  to  the  plaintiff  to  the  full  amount  of  their 
indebtedness;  that  said  notes  were  not  due  and 
their  indebtedness  to  the  plaintiff  on  cash  ac- 
count very  small;  that  they  Iield  in  their  hands 
notes  and  leases  taken  on  sales  of  machines,  far 
in  excess  of  their  liabilities,  and  had  sidd  notes 
and  leases  and  the  notes  guarantied  and  deliv- 
ered to  plaintiff,  been  goal  and  collectible,  the 
contrary  of  which  was  not  then  known  to  the 

Slaintiu  or  its  agent,  the  business  of  Crockwell 
;  Bassett  would  have  been  in  good  condition; 
that  the  said  George  Wilkinson,  in  November, 
1876,  had  no  authority  from  the  plaintiff  except 
to  take  the  business  out  of  the  hands  of  Crock- 
well  &  Bassett  and  turn  it  over  to  another  party. 
He  did  not  have  in  his  possession  said  agreement 
or  bond  or  the  notes  mentioned  in  thccomplnint, 
or  exercise  or  claim  to  exerci^ie  any  authority, 
real  or  am>arent,  in  regard  tiiercto. 

The  referee  found  t£e  following  condu^ons 
of  law: 

"1.  niottherewas  due  from  the  defendant!  t608] 
Crockwell  A  Beusett,  to  the  plaintiff,  at  the 
time  of  the  commencement  of  the  action,  on 
account  of  the  matters  stated  in  the  complaint, 
more  than  the  sum  of  $2,000,  the  non-payment 
of  which  constituted  breaches  of  the  said  bond; 

2.  That  the  execution  of  said  bond  was  not 
procured  by  fraud  and  the  plahitiff  is  not 
barred  or  estopped  from  enforcing  the  same, 
nor  are  the  sureties  thereon  or  any  of  them  dis- 
charged, by  reason  of  any  matters  occurring 
subsequent  to  the  execution  of  the  bond; 

8.  Tlie  plaintiffis  entitled  to  Judgment  against 
all  the  defendants  for  the  sum  of  $2,000,  and 
interest  at  ten  per  cent  per  annum  from  the 
commencement  of  the  action,  to  wit:  the  first 
day  of  October,  1879.  and  «>sts  of  suit  to  be 
taxed," 

Murphy  filed  exceptions  to  the  findings  of 
fact  and  the  conclusions  of  law.  Judgment 
waseolered  for$2,650  and  costs.  Murpnyap 
pealed  to  the  Supreme  Court  of  the  Territory, 
which  affirmed  the  judgment,  and,  he  having 
afterwards  <Ued,  hii  adiunistratilx  iqipealed  to 
this  court. 

It  Is  alleged,  as  error,  that  the  complaint  Is 
insufficient  In  not  alleging  notice  to  Murphy  of 
the  default  of  Crockwell  and  Bassett;  and  that 
no  notice  is  shown.  There  Is  no  force  in  this 
objection.  The  cimdition  of  the  bond  Is  abso- 
lute, that  Crockwell  A  Basaett  shall  pay  all  in- 
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debtodness,  the  obligors  waiTing  notice  of  dod> 
payment  on  all  notes  executed,  indoisml  or 
guorautiod.  As  Murphy  did  not  moke  or  in- 
dorse the  notes,  his  waiver  could  only  apply  to 
a  default  by  CrockweU  &  Bassett. 

As  to  the  defenses  of  fraud  and  misrepre- 
sentation setup  in  the  answer^  th^axe  nega- 
tived by  the  findings. 

77te  judgment  it  affirmtd. 
Tmocopr.  Test: 

Jamos  H.  HoKenneyt  Ctork,  8iq>.  Oourt,  T7. 8. 


BOLOMOX  HALFERTY,  Plff,  in  Brr., 
0. 

BERMAX  WILHERING. 

(See  S.  C,  Keporter'8  ed.,  ns-TM.) 

Iowa  Ood^— general  denial. 

UiMler  the  Code  oC  Iowa,  a  seneml  denial  by  a  de- 
fendant, of  cuch  end  orcry  alDegaUon  of  a  petition 
vhlch  alleges  the  pcrfoi-mance  of  a  condition  pro- 
oodent  In  a  cn^ntroct,  dotn  not  controvert  tbe  per- 
fonnanco  of  llie  condition,  unlees  the  facts  railed 
on  aro  spedQcally  Binted. 

[No.  118.] 

Argued  Ike.  t,  1884.       Decided  Jan.  8, 188S, 

IN  ERROR  to  the  Circuit  Court  of  tbeUnited 
States  for  the  District  of  Iowa. 
The  history  and  facts  of  the  case  appear  in  the 
opinioD  of  the  court. 

Mr.  Galnaha  Parsons,  for  plaintiCF  in 
error. 

No  counsel  appeared  for  defendant  in  error. 

Mr.  JvtHee  Hatthews  delivt^ed  the  opinion 
of  the  court: 

The  plaintiff  in  error,  who  was  plaintiff 
below,  sued  to  recover  damages  for  an  alleged 
broich  of  a  written  contract,  entered  into  at 
Chicago,  for  thesaleanddcUvery  of  1,000  hogs, 
to  average  250  pounds  or  over,  to  be  delivere^iat 
Plattsburg,  Missouri,  in  the  month  of  Decem- 
ber, 1876,  at  the  seller's  option,  at  $4.00  per 
buiKlred  gross  weight  The  contract  contained 
the  following  clause : 

"  Each  party  hereby  agrees  to  deposit  one 
thousand  dollars  ($1,000)  each  In  the  Union 
Stock  Yard  National  Bank  for  tbe  faithful  per- 
formance of  the  above  contract,  the  thousand 
dollars  to  be  forfeited  to  Uie  party  who  fails  to 
perform  his  part  of  the  contract. 

The  petition,  setting  out  the  cause  of  action, 
olle^d  that  the  plaintiff  duly  performed  all  the 
conditiona  upon  his  part  to  be  kept  and  per- 
formed. 

The  answer  stated  that  the  defendant  "Denies 
each  and  every  allegation  in  said  petition,  and 
the  three  several  counts  thereof  contained  as 
fully  and  to  the  same  purpose  and  effect  as 
though  each  special  allegation  were  herdn  spe- 
cifically put  In  issue." 

On  the  trial  it  was  claimed  by  counsel  for  the 
plaintiff  that  the  deposit  of  money,  specified  In 
the  contract,  was  not  a  condition  precedent  to 
the  right  of  recovery ;  but  that  if  it  was,  its  per- 
formance by  the  plnintiH  was  admitted  upon 
the  face  of^thc  pleadings.  The  court  was  re- 
quested BO  to  in.struct  the  jury,  and  its  refusal  to 
oo  so  is  now  alleged  as  errcr. 

Tbe  obligation  to  make  the  stipulated  deposit 
Tested  upon  each  party,  as  one  of  the  terms  of 
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the  ureement,  so  that  to  charge  the  other  with 
a  default,  It  became  neccssorv  to  allege  and 
prove  performance,  or  some  legal  excuse  foi 
non-performance.  And  if  the  National  l^nk, 
specified  in  the  contract,  refused  to  become  the 
depository  for  the  puri>08es  of  the  agreement, 
none  other  could  be  substituted  without  the  con- 
sent of  both  parties.  This  is  the  plain  meaning 
of  the  stipulation.  It  is  one  the  parties  had  a 
right  to  make ;  and  their  agreement  on  the  sub- 
ject is  the  law  of  the  case. 

The  denial  in  the  answer  of  each  and  every 
allegation  in  the  petition  would  certainly  seem, 
as  far  as  words  are  concerned,  to  put  In  issue  the 
performance  in  this  re8]iect,as  in  every  other,  on 
the  partof  the pl^ntifr,  alleged  in  the  petition. 

But  counsel  for  the  plaintut  In  error  contends 
tiiat  such  is  not  its  legid  effect  under  tbe  Code  of 
Iowa,  which  also  regulates  the  pleading  and 

Eractice  in  such  cases  m  tbe  coiuls  of  the  United 
tatC9  sitting  in  that  State. 
By  section  2715  of  the  Iowa  Code,  It  is  pro- 
vid«l  that,  "  In  pleading  performance  of  condi- 
tions precedent  in  a  contract,  it  is  not  necessary 
to  stale  the  facts  constituting  such  performance, 
but  the  party  may  state  generally  that  he  duly 
ptarforiuod  all  the  conditions  on  his  part ; "  and 
section  2813  enacts  that  every  material  allega- 
tion in  a  pleading  not  controverted  by  a  subse- 
(^uent  pleading  shinll,  for  the  purposes  of  theao 
tion,  be  deemed  true. 
Section  2717  is  as  follows  : 
"  If  either  of  the  allegations  contemplated  In 
the  three  preceding  sections  is  controverted,  ft 
shtll  not  be  sufUcicnt  to  do  so  in  terms  contra- 
dictory of  the  allccation,  but  the  facta  lellodoQ 
shall  be  spocificnlTy  Btat::d." 

The  two  other  sections  referred  to  are  sections 
2714  and  271G,  the  latter  of  which  provides  that, 
"  A  plaintiff,  suing  as  a  corporation,  partner^ 
ship,  executor,  guardian  oi'  in  any  other  way 
implying  corporate,  partnership,  representative 
or  other  than  Individual  caiiacity,  need  not  state 
tho  facts  constituthigsuch  capacity  or  relation, 
but  may  aver  gencmlly  or  as  a  legal  concludon, 
such  capacity  or  relation  ;  and  where  a  defend- 
ant is  held  in  ^tch  capacity  orrelaUon,  a  tdalnt- 
iff  may  aver  such  ct^jacfty  or  relation  In  tbe 
same  general  way ." 

The  application  of  the  rule  prescribed  in  sec*  r 
tiou  2717  to  tbe  cases  described  In  section  271& 
has  several  times  been  considered  and  adjudged 
by  the  Supreme  Court  of  Iowa.  In  the  most  »- 
cent  of  tlism,  to  which  our  attention  has  been 
ca\led,3fayci-7.  Turf^,  60Ia.,407,  thophdntlfl 
averred  in  his  petition  that  he  was  tbe  duly 
pointed,  qualified  and  acting  administrator  of 
the  estate,  etc  The  defendants'  answer  said, 
thev  denied  each  and  every  allegation  In  said 
petition  contained.  It  was  held  by  the  court 
that  the  Jury  shoidd  have  been  instructed  that, 
the  denial  bdng  Insufficient,  tlu^  could  not  taira 
notice  of  It,  and  they  should,  therefore,  caaMa 
it  admitted  that  the  plaintiff  wasdolyan^obitad 
and  qualified  administrator. 

So  in  Stier  v.  Oikaloota,  41  la.,  854,  it  was 
held  that  a  bare  denial,  in  the  answer  of  the 
averment  In  tfaepetillon.  that  the  defendant  was 
a  corporation,  does  not  put  that  fact  in  lasiie. 

To  the  same  effect  are  the  following  cases : 
C!oaie$  v.  S.  S.  Co.,  IS  la.,  277;  BlaekMrtr. 
ffomettead  Oo.,  89  lo.,  624 ;  Cfatt$v.  Carpenttr, 
481a.,  15S. 
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No  dlsUnetioD  can  be  drawn  between  the  ap 
plication  of  the  rale  to  the  cases  mentloued  in 
•ectlon  2716  and  that  8i>ecifled  in  section  2715  ; 
and  upon  such  a  question  we  feel  bound  to 
adopt  the  coostniction  of  the  State  Code,  which 
has  been  eatablishedbythedeciHloDs  of  the  Su- 
preme Court  of  Iowa. 

It  follows,  therefore,  that  the  circuit  court 
erred  fn  its  Instruction  to  the  jury  that  the  al- 
lied performance,  on  the  part  of  the  plaiotifT 
below,  of  the  condition  of  the  contract  which 
required  adeposit  of  moneyin  the  Union  Stock 
Turd  National  Bank,  was  a  matter  in  issue  and 
requiring  proof ;  and  In  not  instructing  them,  as 
requested  by  the  defendant,  that  it  was  to  be 
taken  as  a  luct  without  proof  upon  the  admis- 
ston  in  the  pleadings. 

J^br  IMr  «nw,  wt  judgment  <f  the  (Hreuit 
Cburt  i»  revereed  and  the  amte  remanded,  m'CA 
inttructiofu  to  nuard  a  new  trial. 

Trueoopy.  Test: 

James  U.  UoKeoney,  Clerk,  Sup.  Court,  U.  S. 


SAMUEL  A.  PEUGH,  Appt., 
«. 

niCHARD  H.  PORTER  btal. 

<6ee  8.  O,  Beporter's  ed.,  78T-74S.) 

Contract  to  pay  aitomeji  a  thare  of  a  claim  for 
eolteeHj^  it,  vulid—givet  a  Hen  on  the  fund. 

An  affreement  wUoh,  In  eonsMeratlra  of  money 
adnnoed  to  procure  t»timony  and  professional 
Wu  vices  in  the  prosecutlou  of  a  claim  tieforo  a  com- 
Bitaskin  iippolDied  between  Mexico  and  the  United 
States,  a»)inis  and  tnuufera  to  an  annt  and  attor- 
neraoertafD  proportionate  staaieof  the  clnftn,  ^vua 
Urn  an  equitable  Uen  on  the  fund  In  oontrovtii'sy, 
when  recovered. 

[No.  185.] 

Argued  Dee.  17.  J884.      Bedded  Jan.  S,  1885. 

A  PFEAL  from  the  Buprane  Comtof  the  Dis- 
a.  trict  of  Colombia. 

The  history  and  facts  of  the  case  appear  in 
Ibe  opinion  of  the  court. 

Mmn.  J.  M.  Wilson.  .9.  ShOlabmrger  and 
IT.  /.  Southard,  for  appellant. 

Mr.  S.  V.  Wldie,  appellee,  in  person,  and 
Mr.  8.  a.  Benkle,  for  appellees. 

Mr.  JueHee  HaMhewa  delivered  the  opin- 
ion ot  the  court: 

Several  awards  were  made  by  the  Mexican 
Claims  Commission,  under  the  Treaty  between 
the  United  States  and  Mexico  of  July  4,  1868, 
tn  favor  of  claimants,  representatavcs  respect- 
ively of  three  American  citizens.  Parsons,  Con- 
row  and  Standlsb,  which  amounted  in  the  ag- 
gregate to  tl4d,812.S3.  Of  this,  one  half  was 
paid  to  the  claimants  and  ihe  other  half  re- 
mained with  their  consent  under  the  control  of 
the  Secretary  of  State,  to  be  paid  to  the  agents 
and  counsel  of  the  clafanants  according  to  their 
respective  rights  and  interests.  Severn  bills  in 
equity  to  determine  these  interests  were  Sled  in 
the  Supreme  Court  of  the  District  of  Columbia, 
to  one  of  whidi  Pengh,  the  appellant,  was  made 
a  defendant,  and,  appearing  therein,  also  filed 
a  cross-bill  on  his  own  behalf.  On  final  hear- 
ing, all  the  bills  and  cross-bills  were  dismissed, 
Pciigh  alone  appealing.  The  adverse  intereat 
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in  the  litigation  is  represented  bv  White,  who 
claims  as  a  purchaser  of  the  whole  fund.  The 
object  of  the  bill  of  Peugh  was  to  obtain  a  dec- 
laration of  the  fnct  and  extent  of  his  interest  In 
the  fimd,  and  to  enloln  the  defendant  White 
from  demanding  ana  receiving  more  than  what 
should  remain  after  satisfaction  of  the  appel- 
lant's claim.  The  Secretary  of  State  was  made 
a  Ptuty  defendant  but  did  not  appear,  and  no 
reuef  is  asked  against  him.  The  Jurisdiction  of 
the  court  is  invoked  for  the  ^gle  purpose  of 
determining  the  relative  equities  of  the  parties 
in  the  fund/ and  giving  eHect  to  them  by  an  ap- 
propriate decree. 

The  history  of  the  case,  so  far  as  material  to 
the  determination  of  the  controversy,  we  gather 
from  a  volume  of  tcstimouy,  not  without  con- 
flict, and  find  to  be  as  follows: 

Tile  tlirce  claimants  severally  employed  Rich- 
ard H.  Musser,  of  St.  Louis,  to  prosecute  their 
claims  and,  agreeing  that  he  should  pay  all  ex- 
penses and  receive  half  of  the  net  proceeds  of 
the  claims  after  deducting  the  expenses  of  their 
prosecution,  executed  and  delivered  to  him  fuU 
powers  of  attorocy,  with  power  of  substitution. 

Knowledge  of  the  existence  of  these  claims 
had  been  first  communicated  to  Musser  by  Rich-  [7S9] 
aid  H.  Porter,  and  the  agreement  between  them 
was,  that  each  should  have  an  equal  interest  in 
the  prosecution  tmd  proceeds  of  the  claims  io 
case  of  recovery. 

Accordingly,  Porter  entered  Into  an  agree- 
ment with  tne  appellant  Peugh  and  C.  K  Rit- 
tenhouse,  a  copy  of  which  Is  as  follows: 

"  MemoranUum  of  agreement,  made  by  and 
between  Ricbnrd  H.  Porter,  of  St.  Louis,  Mo., 
and  Charles  £.  Rittenliouse  and  Samuel  A. 
Peugh,  of  this  City  of  Washington,  District  of 
Columbia. 

Whereas,  said  Richard  H.  Porter,  acting  as 
attorney  for  Richard  H.  Musser  by  authority 
of  substitution  from  said  Musser.  who,  acUng 
io  behalf  as  attonin^  in  fact  for  AOldred  Stanf 

ish,  widow  of  Austin  M.  Standish;  Mrs.  

Conrow,  widow  of  Aaron  H.  Conrow,  and 
Parsons,  father  of  Monroe  M.  Piuwhu, 


and  guanlian  of  the  son  Monroe  M.  Parsons, 
above  named,  all  of  the  State  of  Missouri;  ana 
whereas,  said  Porter  Is  desirous  of  the  aid  of 
sold  Rittenbouse  and  Peugh  In  a  certain  ad- 
vance of  money  to  the  said  Porter,  to  enable 
him  to  procure  the  testimony  to  sustain  the 
claims  of  these  other  certain  named  parties  had 
against  the  Government  of  Mexico  for  robbery 
and  destruction  of  the  lives  of  those  whom  they 
represent  under  the  Treaty  mode  between  the 
United  States  and  the  Republic  of  Mexico  on 
the  4th  day  of  July,  18W»  and  also  the  prose- 
cution of  said  claim  btfore  a  omnmission  ap- 
pointed by  and  between  the  two  said  Repub- 
lics, and  now  in  session  in  the  City  of  Wash- 
ington, D.  C. ;  and  wh(>reas,  said  Porter  bein^ 
in  nls  agreement  with  the  said  parties  claiming 
against  Mexico  as  aforesaid,  entitled  to  one  hair 
of  any  amount  to  which  he  may  establish  claim 
before  said  commiBsion,  he  hereby  agrees  to, 
and  does  hereby  transfer  and  assign,  in  consid- 
eration of  tiw  premises,  unto  the  Mid  Ritten- 
bouse and  Pengh  me  half  of  the  amount  he  is 
entitled  to  receive  under  and  by  virtue  of  his 
authority  in  tlie  premises,  the  said  last  named 
par^  to  be  at  the  expense  of  prosecuting 
the  said  claims  before  the  oommUaoa  herein 
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named,  but  tbe  testimony  to  be  produced  to 
tiiem  by  the  said  parties. 
rT401        testimony  whereof,  we,  and  each  of  us. 
have  hereunto  set  our  hands  and  seals,  this  16th 
dav  of  February,  1870. 
(Siguedj        R.  H.  Portbb,  fSeal.l 
8.  A.  PK0OH,  [Seal.] 
C.  E.  RiTTENHonaE,  fSeal.]" 
At  the  date  of  the  execution  of  this  paper 
Porter  bad  not  in  fact  been  substituted  by  Mus- 
ser,  under  his  powers,  in  writing,  but  subse- 

fiuently,  on  July  4, 1870,  Musser  did  so.by  w^i^ 
Dg  indorsed  on  tixe  letters  of  attoroeT  given 
by  the  claiDuiDts;  and  Porter  himself  subee- 
queoUy,  Id  1874,  obtained  direct  powers  from 
at  leaat  two  oi  them. 

Peugh  and  lUttenhouse  entered  upon  ttie  per- 
formance of  their  engagements  with  Porter  in 

Pursuance  of  the  agreement  of  February  16, 
yrO,  but  Ritteahouse  subsequently  released  his 
interest  therein  to  Porter,  by  the  following  In- 
strument: 

"  Washington,  Septmiber  2,  1873. 

In  consIderaUon  of  said  Porter's  having  paid 
certain  expenses  on  the  claim  of  Mrs.  Hamilton 
for  $35,000,  now  pending  before  the  Southern 
Claims  Commission,  one  half  of  which  he  de- 
mands of  me  on  account  of  my  interest  therein, 
I  hereby  relinquish  to  him,  said  Porter,  all  my 
right,  tiUe  and  interest  in  and  to  the  several 
claims  referred  to  in  the  foregoing  agreement, 
and  release  him  from  his  obligation  to  repay  me 
the  sum  advanced  by  me  for  my  aforraua  in- 
terest in  these  Mexican  claims. 

(signed)  C.  E.  Ritteahouse." 

In  the  meantime  Feugh  and  Rittenbouse  had 
employed  Charles  H.  Winder,  as  counsel,  for 
a  fixed  compensation,  payable  out  of  their  pro- 
portion of  the  awards,  to  present  the  case  to  the 
commiscdon  In  argument;  and,  after  the  relin- 
quishment by  Ritienhouse  of  his  interest  in  Uie 
matter,  Peugh  and  Winder  continued  to  anyp- 
erate  in  the  prosecution  of  the  claims. 

Their  services  in  that  behalf  were  well  known 
to  Porter  and  to  Musser,  as  well  as  the  particu- 
lar UTangements  under  which  they  were  ren- 
dered. Indeed,  the  latter,  by  a  letter  to  Rit- 
teahouse, dated  February  18,  1871,  expressly 
[741Jratified  the  contract  made  bv  Porter  with  Peugh 
snd  Rittenbouse.  Mr.  WInaer,  the  record  abun- 
dantly shows,  under  his  employment  by  Peugh 
and  a  distinct  agreement  directly  with  Porter, 
made  afterwords,  rendered  constant  and  evi- 
dently very  valuable  and  efficient  services  in  the 
prosecution  of  the  claims  until  the  awards  were 
finally  made.  And,  in  respect  to  the  services 
rendered  by  Peugh,  which  were  also  continu- 
ous duiiog  the  entire  proceeding,  Mr.  Winder, 
whose  statements  seem  to  be  entitled  to  full  cred- 
it, testifies  as  follows: 

"  With  regard  to  the  statement  contained  in 
the  8th  paragraph  of  Mr.  Peugh'a  amended 
CTOfls-biU  in  cause  of  J/bJtfbntu  v.  Whita,  No. 
8,882, 1  would  say  that  I  have  no  knowledge  of 
the  amoimt  of  money  Mr.  Peugh  may  have 
spent  in  tbe  matter;  but,  as  attorney  in  fact  and 

Xt,  he  was  industrious  and  persistent  in  his 
ts  to  procure  testimony  and  to  forward  the 
proceedings  before  the  commission.  I  tliink  he 
was  especially  diligent  in  getting  the  parties  in 
Missouri  to  furnish  tbe  neoessary  plmdings  in 
the  case  (I  mean  memorlaU)  and  also  the  testi- 
mony upon  which  the  cases  were  adjudicated. 
860 


My  lielief  at  the  time  was  that  it  was  in  a  great 
measure  due  to  bis  efforts  that  the  testimony 
was  received  in  time  to  meet  the  requirements 
of  tbe  commission  in  relation  to  the  closine  ol 
the  cases  on  the  first  of  AptU,  1872.  I  mnt 
know  of  any  duties  strictly  as  counsel  that  wen 
performed  by  him." 

On  the  whole,  we  think  It  Is  satisfactorily 
shown  that  Peugh's  services  were  as  Taluabls 
and  meritorious  In  the  successful  prosecution  of 
these  claims,  as  those  of  any  other  person  en- 
gaged in  it;  and  that  they  were  rendered  in  put- 
suance  of  his  agreement  with  Porter.confirmed 
by  Musser  and  assented  to  by  all  puties  in  in- 
terest 

The  claim  of  White  is  founded  upon  a  pur- 
chase made  by  him  from  Musser  and  Porter 
and  from  others  claiming  under  the  former, 
whose  rights  arose  subeequeat  in  time  to  the 
contract  between  Porter  and  Peugh  and  Ritten- 
bouse, and  White's  purchase  being  made  after 
Peugh's  services  had  been  fully  rendered. 

Apart  from  the  merits,  objection  is  made  to  a 
decree  in  favor  of  Peugh;  on  the  ground  that  t>j^] 
he  has  no  equitable  Hen  on  the  fund  in  cootro- 
versy,  witliin  the  decisions  in  TrrijrA<  v.  EUUon, 
1  Wall,  16  [68  U.  8.,  XVII.,  5551  and  Tritt 
V.  Child,  21  Wall.,  447  [88  U.  S.,  XXII., 623]. 
The  rule,  as  declared  in  the  first  of  these  cases, 
is,  that  '*  It  Is  indispensable  to  a  lien  thus  cre- 
ated that  Uiere  should  be  a  distinct  appropria- 
tion of  the  fund  by  the  debtor,  and  an  agree- 
ment that  the  creditor  should  be  paid  out  of  it," 
1  Wall.,  22  [68  U.  S.,  XVII.,  5571. 

Here,  as  between  Musser  and  Porter  on  the 
one  hand  and  Peugh  on  the  other,  there  were 
words  in  the  agreement,  of  express  transfer  and 
assignment  of  the  very  fund  now  in  dispute, 
though  not  then  in  existence,  which.  In  con- 
templation of  equity,  is  not  material  And  if 
that  was  not  tbe  case  in  the  powers  of  attomOT 
given  by  the  claimants  to  Musser  and  Porter.it 
IS  not  pertinent  to  this  controversy;  for  the  prin- 
cipals nave  voluntarily  permitted  the  one  half 
of  the  fund  to  remain  unclaimed  by  them,  in 
order  that  Quit  agents  and  attorneys  may  have 
it  apportioned  among  themselves  according  to 
theu*  respective  rights. 

It  is  further  objected  that  Peugh's  rights  un- 
der the  contract  of  February  16, 1870,  were  lost 
by  the  release  of  Rittenhousc,  their  interest  be- 
ing joint.  If  this  were  so  at  law,  it  would  not 
be  so  in  equity,  contrary  to  the  intention  of  the 
parties;  but  hero  there  was  an  express  and  dis- 
tinct recognition  of  ttaeseveral  interestsof  Peugh 
in  the  contract  and  of  his  right  to  proceed  In  ni 
performance,  after  the  release  of  his  co-con- 
troctor.  His  services  were  rendered  and  were 
accepted,  and  he  is  entitled  to  his  compensation 
in  accordance  with  his  agreement.  There  should 
have  been  a  decree  in  lus  favor  on  his  cross-bill 
for  the  one  fourth  of  the  fund,  subject  to  the 
claim  of  the  estate  of  Winder,  who  is  deceased, 
for  the  amount  of  his  compensation  under  his 
agreement  with  Peugh  and  Rittenbouse. 

The  decree  of  (he  Supreme  (hurt  of  the  Dutrid 
ofCotumbiaia,  aecordiTigly.Tevertedandthecaum 
remanded,  teith  direetiotu  to  render  a  decree  i» 
eor^ormity  toith  thit  eptiUfn;  and  it  ia,  aeeer^ 
ingljf,  to  ordered. 
TnMOopy.  Test: 

James  H.  IteKenney.  Clerk,  Snp.  OoukI»  IT.  fl. 
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SAINT  PAUL  AND  DtlLUTH  RAILROAD 
COMPANY,  Appt., 
e. 

UNITED  STATES. 

(See  8.  0.,  Beporter'i  ed.,  780-787.) 

BaHroad  mortffOM,  scope  ((f—taU  <if  goternmtnX 
claim  proktinted—trarufer  by  mortgage. 

1.  A  railroad  mortage  cotiTeying  the  road,  fran- 
chises Bsd  endowments,  does  not  cover  or  convey  a 
contract  with  the  United  States  for  carrjinff  the 
maita. 

2.  A  mortgage  sale  of  aclalmforserrloefl  rendered 
undur  a  contract  to  carry  the  mall  by  the  Railroad 
Ctompany,  is  within  the  prohlUtlona  of  K.  B.  8i77,and 
taToid. 

8l  The  transfer  by  a  mortgage,  and  a  sale  there- 
upon of  the  contract  Itself,  so  as  to  entitle  the  as- 
algnee  to  perform  the  service  and  claim  the  com- 
p«>BaUoD  BUpulatod  for,  is  forbidden  by  B.  B.  8787. 
[No.  620.] 

OihmitUd  Dec.  8, 1884.   Decided  Jan.  6, 188S. 

APPEAL  from  the  Court  of  Claims. 
The  history  and  fact^  of  the  case  appear 
in  the  opinioD  of  the  court. 
Mr.  <i.  F.  Fa^nswortht  for  appellaat. 
Mr.  8.  r.  Phillips.  SUidtor-Oen.,  for  ap- 
pellee 

Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

On  the  8th  day  of  October,  1875,  the  Lake 
Superior  and  MUsissippi  Railroad  CompaDy 
entered  Into  a  contract  in  writing  with  the  Unit- 
ed States,  acting  by  the  Postmaster-Geoeral,  for 
carrying  the  moils  between  St.  Paul  and  Duluth 
for  an  agreed  compensation  of  $t8,869.07  per 
annum. 

On  the  20th  day  of  October,  1876,  the  Post- 
master-General ^ve  notice  to  tlie  company  of 
a  reduction  in  its  compensation  at  the  mte  of 
^772  per  annum,  in  accordance  with  tlie  Post- 
office  AppropriatioD  Act  of  July  12.  1876,  and 
on  the  ^th  da^  of  August,  1878,  a  further  de- 
crease was  notified  by  the  department  under  the 
Postoffice  Appropriation  Act  of  June  80,  1878, 
amoimting  to  $498.90  per  annum. 

The  total  reduction  amounted  to  $12,141.86, 
of  which  $8,686.76  was  made  prior  to  June 
IS,  1877,  and  $8,454.60  after  that  date.  The 
service  rendered  during  the  first  period  was 
tnr  the  contractor,  the  Lake  Superior  and  Mis- 
•iMpid  Railroad  Company;  during  the  latter 
period,  hy  the  appellant,  the  St  Paul  and  Du- 
luth Railroad  Company,  claiming  to  bethe  suc- 
cessor to  all  rights  of  the  former  under  the  con- 
tract 

Its  title  thereto  arises  imder  a  judicial  sale 
by  virtue  of  a  decree  of  the  Circuit  Court  of  the 
United  States  forthe  District  of  Minnesota,  fore- 
clodnK  a  mortgage  given  by  the  Lake  Superior 
and  Mississippi  Railroad  Company  to  trustees 
to  secure  its  bonds,  dated  January  1,  1869. 

This  mortgage  profes-ses  to  convey  the  lands 
^^iyt  the  mortgagor,  to  which  it  was  or  might  be 
entitled  under  grants  from  the  United  States 
and  the  State  of  Minnesota,  and  its  railroad  con- 
■tnu^ed  or  to  be  constructed,  right  of  way,  and 
all  tracks,  bridges,  viaducts,  culverts,  fences, 
depots,  station  houses  and  other  similar  houses, 
supcrstructioDS,  erections  and  fixtures  held  or 
to  be  acquired  for  the  use  of  the  railway,  or  in 
connection  UierewiUi,  or  the  business  thereof; 
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also,  all  locomotives,  tenders,  cars,  rolling  stock 
or  equipment,  and  all  machinery,  tools,  imple- 
ments, etc.,  and  also  all  franchisee  conne<^ed 
with  or  relating  to  said  railway  and  said  Uneof 
telegraph,  and  all  corporate  franchises  of  any 
nature,  including  the  franchise  to  be  a  corpora- 
tion, and  all  endowments,  income  and  aavan- 
tages,  etc..  to  the  above  mentioned  lands,  roil- 
rc«d,or  property  belonging  or  appertaiuing,  and 
the  income,  rents,  issues  and  ^oflta  thereof. 

The  decree  for  sale  directs  the  sale  of  the 
mortgoged  premises,  and  a  sale  thereof  was  eon- 
finned  by  the  court  and  a  conveyance  made  to 
the  appellant,  a  Corporation  organized  by  the 

Surchascrs  for  that  purpose,  under  the  laws  of 
[innesota,  on  June  27, 1878. 
In  reiipect  to  the  claim  of  the  appellant  for  so 
much  of  the  reduction  made  by  the  Postoiilce 
Department  as  relates  to  the  service  performed 
prior  to  the  sale  by  the  Lake  Sujierior  and  Mis- 
sissippi Railroad  Company,  it  would  be  gov- 
erned by  the  decision  of  this  court  in  the  cases  of 
thftC/iica{/oandN.W.R.  Co.,  104 U.  S.,680,  and 
the  Chicago,  M.  and  St.  P.RGo.,  104  U.  8. ,  687, 
if  the  corporation  with  whom  the  contract  was 
made  were  the  claimant;  but  we  do  not  find  in 
the  mortgage,  or  decree  for  sale,  any  terms  of 
descri  ptioD ,  OS  to  the  property  and  interests  con- 
voyed, sufficient  to  pass  the  intci'est  therein  of 
the  original  company  to  the  purchasers  at  the 
sale. 

The  same  remark  applies  to  the  contract  it- 
self. The  appellant,  by  virtue  of  the  sale  of 
the  railroad  and  property  rights  mortgaged,  did 
not  become  assignee  of  the  contract  between  the 
United  States  and  the  Lake  Superior  and 
Missijtsippi  Rtilroad  Company  and  can  claim 
nothing  as  such  in  this  suit.  There  are  no  words  [T86] 
of  description  in  tlie  mortgage  which  include  it. 
The  fact  lhat  service  was  performed  in  ciirrying 
the  mail,  subsequent  to  the  sale,  by  the  appel- 
lant, does  not  commit  the  Qovernnient  to  a  i^- 
ognition  of  the  contract  as  if  nuide  with  it.  No 
such  rccoguition  is  found  as  a  fact  by  the  Court 
of  Claims,  and  it  is  apparent,  from  the  fact« 
found,  that  the  Postoffice  Department  treated 
the  service  performed  by  the  appellfint  as  sub- 
ject to  reijiilatiou  ticcorfling  to  the  terms  of  the 
Actof  June  17, 1878, which  justilied  the  reduc- 
tion compliiined  of. 

If  itwere  otherwise,  however,  the  appellant's 
case  must  still  fail. 

That  part  of  its  claim  for  services  rendered 
prior  to  the  sale  by  the  Lake  Superior  and  Mis- 
sissippi River  Railroad  Compuiiy  fulls  within 
the  prohibition  of  section  3477  R.  S.  .which  pro- 
videsthat,  "All  transfers  and  as«i{;uments  made 
of  any  claim  upon  the  United  tit&tea  or  any 
part  or  share  thereof  or  interest  thcrein.whcther 
Absolute  or  conditional,  and  whatever  may  be 
the  consideration  therefor,  and  all  powers  of  at- 
torney, orders,  or  other  authorities  for  receiving 
payment  of  any  such  claim,  or  any  part  or  share 
thereof,  shall  be  absolutely  null  and  void,  un- 
less they  are  freely  made  and  executed  in  the 
presence  of  at  least  two  attesting  witnesses,  aft- 
er the  allowance  of  such  a  claim,  the  ascertain- 
ment of  tlie  amount  due,  and  the  issuing  of  a 
warrant  for  the  payment  thereof." 

In  th-tmn  V.  d:  5.,97  U.S.,  892  [24  Law.  ed., 
10u.'3],  it  was  held  that  an  assigmeot  by  operation 
of  law  to  an  assignee  in  bankrupt^  was  not 
within  the  prohibition  of  the  statute;  and  in 
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Goodman  t.  i\rt^Maafc,102U.S.,656[XXVI.,22e], 
a  voluntary  aasIgnmeDt  by  an  losolTent  debtor, 
for  the  ben^t  of  crcditon,  was  held  valid  to 
pasB  the  title  to  a  claim  against  the  United 
Btatea.  But  in  our  opinion,  tne  present  case  is 
not  within  the  principle  of  these  exceptions,  but 
falls  within  the  purview  of  the  prohibition.  It 
Is  a  Toliintary  transfer,  by  way  of  mortgage,  for 
the  securitT  of  a  debt,  and  finally  completed  and 
made  absolute  by  a  judicial  sale. 

If  the  statute  does  not  apply  to  such  cases,  U 
would  be  difflcult  to  draw  a  line  ezclunon 
which  leaves  any  place  for  the  operation  of  the 
^  prohibition. 
nVTi  the  transfer,  by  the  same  proceeding,  of 
the  contract  itself,  so  as  to  entitle  the  assignee 
to  perform  the  service  and  claim  the  compen* 
lation  stipulated  for,  is  forbidden  by  section 
8787  R.  S.   That  section  is  as  follows: 

"  Sec.  8787.  Ko  contract  or  order,  or  any 
Interest  tbenin,  sliall  be  transferred  by  the  par- 
ty to  whom  such  contract  or  order  Is  iriveD  to 
any  other  party,  and  any  such  transfer  shall 
cause  the  annulment  of  the  contract  or  order 
transferred,  so  far  as  the  United  States  are  con- 
cerned," 

The  explicit  provisions  of  this  statute  do  not 
require  any  comment.  Ko  explanation  could 
make  it  plainer. 

Tltejwfgment  of  the  (hurttf  Claim  ii,  ao- 
tOTdingly,  affirnud. 
True  copy.  Test : 
Jamea  u.  MoKcDQer,Clerk,6up.  Court,  U.  S. 


[76S]  FLINT  AND  PfeRE  MARQUETTE  RAIL- 
ROAD COMPANY.  Appt., 

V. 

UNITED  STATES. 

(See  B.  p.,  Roporter'8  ed.,  762,  and  737,  Note.) 

Tfae  atvlfforaeot  and  transfer,  by  a  mortgage  and 
a  fot'ecloeurc  sole  thereunder,  of  a  claim  aealnst  the 
United  States  for  carrying  the  mails,  is  void  as 
agnlnnt  the  United  States,  by  U.  8.,  see.  3177,  and 
traiislcrs  no  title  to  the  claim  which  cau  be  en- 
forcea  in  the  Court  of  Claims. 

P^O.  521.] 

Submitted  Dee.  8,  IS84.   Decided  Jan.  B,  1885. 

APPEAL  from  the  Court  of  Claims. 
The  historv  and  facts  of  the  case  appear 
in  the  opinion  of  the  court.  See,  also,  tfae  pre- 
ceding case  of  8t,  P.A  D,B.Oo.  y.  U.  &,  anff, 
861. 

ifr.  J.  F.  Fa.niBwoFtb«  for  appellant 
Mr.  S.  F.  Phillips,  SoHeitor-Qen.,  for  ap- 
pellee. 

Mr.  JuHiee  Hatthews  delivered  the  opin- 
ion of  the  court: 

In  this  case  the  appellant  sued  In  the  Court 
of  Claims  to  recover  f 14,894. 7t,  alleged  to  have 
been  earned  by  the  Flint  and  Pure  Marquette 
Railway'  CompaDv  under  a  contract  for  postal 
service,  nnd  which  the  Postmnster-Gcneral  had 
withheld,  as  a  rijduction  of  compensation  under 
the  Po>;torflce  Appropriation  Act  of  July  12, 
1876  [19  Stat,  at  L.,  78],  and  that  of  June  17, 
1878t20Stnt.  atL..14oi. 

The  appellant  ii  a  Corporation,  organized 
nnder  the  laws  of  Michigan  by  the  purchaseis, 
at  a  judicial  sale  of  the  railroad  property  and 
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franchises  of  the  Flint  and  P^  Marquette  Rail- 
way Company,  under  proceedings  to  foreclose 
mortgages  which  expressly  conveyed  to  the 
mortgagees  all  choaes  in  action  and  all  claims 
and  demands  whatsoever.  Including  claims 
against  the  United  States.  The  sale  undoubt- 
edly passed  the  interest  and  title  of  the  mort- 

f;a.gOT  to  the  claim  sued  on.  if  that  was  capable 
□  Taw  of  being  assigned. 

As  it  has  just  be^  decided  in  the  caseof  the 
Saint  Paul  uid  DuluthBaQroad  Company  that 
the  assignment  and  transfer  of  such  a  claim  was 
rcnderM  void  as  «galnst  the  United  States  by 
section  8477  B.  8.,  the  appellant  had  no  tiUe 
to  the  claim  sued  on  which  it  could  enforce  In 
the  Court  of  Claims. 

T/is  Judgment  qfthat  court  ia  aceordin^y  of- 
frmed. 
Tnieoopy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Oourti  IT.  8. 


TOWN  OF  HARTINTON,  Pfff.  in  Brr., 
«. 

J.  H.  FAIRBANKS. 
(Bee  S.  Ch  Beporter^  ed^  fllO-fllB.) 

When  no  question  cf  laui  ia  preeented/or  reoiete. 

Where  there  is  no  demurrer  to  the  decIanUioo  nor 
other  exception  to  the  suffloleuoy  of  the  pleadlnm ; 
no  eiception  to  the  rulings  of  the  court  on  the  trnl; 
DO  request  for  a  ruling  upon  the  legHl  sufflricnoy  or 
effect  of  the  whole  endenoe,  and  there  was  no  mo- 
tion In  arrest  of  judsment,  and  where  the  only  mat- 
tor  presented  by  the  bill  of  exoeptiona  nrtsoa  upon 
the  exception  to  the  ^neral  flndlnff  by  the  court 
for  the  plaintiff  unoo  the  evidence,  no  guertlon  of 
law  Is  presented  which  this  court  can  review. 
[No.  866J 

Submitted  Dee,  IS,  I884.    Decided  Jan.  S,  1885. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
1  States  for  the  Northern  District  of  Illincda. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mettn.  Robert  Doyle  and  S.  &  Terrg,  tot 
plaintiff  in  error. 

Meaara.  Thonuia  8.  HcCloUand  and  Oeo, 
A.  SandeFBf  for  defendant  in  error: 

No  exceptions  were  taken  in  the  progress  of 
the  trial  to  the  ruling  of  the  court  in  admitting 
or  excluding  evidence.  No  question  is  made 
to  the  sufficiency  of  the  pleadings,  and  no  nKK 
tlon  was  made  in  arrrat  of  judgment.  There  Is 
nothing  in  tiiis  record  for  the  Supreme  Court 
to  review.  The  judgment  shouldi^  be  affirmed 
or  the  writ  of  error  dismissed. 

Ina.  Co.  V.  Folaom.  18  Wall.,  248  (85  U.  S.. 
XXI.,  882),  and  cases  cited;  Cooper  v.  Omohun- 
dro,  19  Wall.,  65  (86  U.  8.,  XXII.,  47);  Orewa 
V.  Brewr,  19  Wall..  70  (86  U.  S.,  XXH.,  6^, 
Otoe  Co.  V.  Baldvoin  (ante,  881). 

Mr.  Jvttice  Woo  da  delivered  the  opinion  of 

the  court: 

Two  actions  of  aaaumpait  were  brought  by 
Fairbanks,  the  defendant  in  eiTor,  against  the 
Town  of  Martintoa,  the  plaintiff  in  error.  One 
action  was  brought  upon  what  the  declaration 
alleges  to  be  "certain  instruments  in  writing 
colled  promissory  notes  or  bonds  or  railroad 
bonds,^  made  nnd  issued  1^  the  Town.  They 
were  not  under  seal  and  were  payable  to  bearer. 
The  other  was  based  on  the  coupons  or  interest 
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warrants,  also  not  under  seal,  which  had  be- 
[6T1]  kmmd  to  and  had  been  detached  from  the  said 
bonua.  The  declaration  in  both  cases  was  in 
the  form  used  in  the  action  of  (ummpait.  The 
plea  in  both  cases  was  the  general  issue.  The 
two  suits  were,  by  the  agreement  of  the  x>arties 
and  coosent  of  the  court,  consolidated  and  tried 
together.  The  parties  filed  with  the  clerk  a 
stipulation  in  writing,  1^  which  they  waived  a 
trial  by  jury. 

The  causes  were  thereupon  tried  by  the  court 
as  one  case,  and  its  action  was  thus  stated  upon 
the  record:  "After  hearing  the  evidence,  the 
court  finds  the  issue  for  the  plaintiff,  and  as- 
sesses his  damages  at  |11,309.  Upon  this  find- 
ing the  court  entered  judgment  for  the  plaint- 
iff for  the  damages  so  ass^sed.  , 

During  the  trial  a  Ull  of  exceptions  was  taken 
which  umply  set  out  all  the  evidence  in  the 
case,  and  dosed  as  follows:  "  Which  was  alt 
the  evidence  offered  in  said  causes;  on  which 
evidence  the  court  found  for  the  plaintiff  in  the 
sum  of  $11,309,  and  entered  judgment  accord- 
ingly, to  all  of  which  said  defendant  then  and 
there  excepted.  And,  as  said  facts  do  not  ap- 
pear of  record,  this  bill  of  exceptions  is  pre- 
pared, and  we  ask  tliat  the  Judge  may  sign  and 
•eal  the  same;  and  it  is  done  accordingly." 

There  was  no  demurrer  to  the  declaration  or 
other  exception  to  the  sufficiency  of  the  plead- 
ings; no  exception  to  the  rulings  of  the  court 
in  the  progress  of  the  trial,  in  the  admission  or 
exclusion  of  evidence,  or  otherwise;  no  request 
for  a  ruling  upon  the  legal  sufBcicocy  or  enect 
of  the  whole  evidence;  and  there  was  no  motion 
in  arrest  of  judgment.  The  only  matter  pre- 
sented by  the  bill  of  exceptions  which  this  court 
Is  aikcd  tu  review,  arises  upon  the  exception  to 
tlie  geacrul  finding  by  the  court  for  the  plaint- 
iff, upon  the  evidence  adduced  at  the  trial.  The 
defendant  in  error  ioKists  that,  upon  this  state 
of  the  record,  no  question  of  law  is  presentol 
which  the  court  here  can  review. 

We  think  tiiis  contention  is  well  founded. 
The  provisions  of  the  Acts  of  Congress  which 
relate  to  the  trial  of  issues  of  fact  by  the  court 
are  found  in  section  32  of  the  Act  of  September 
34,  1789,  1  Stat,  at  L.,  73,  ch.  20.  "An  Act  to 
Establish  the  Judicial  Courts  of  the  United 
rsrai  Stales,"  and  in  section  4of  the  Act  of  March  8, 
1865,  13  Stat,  at  L..  500,  ch.  86.  "  An  Act  Reg- 
ulfltiDgProcecdings  in  Criminal  Cases,  and  for 
Other l\irpose8.*'  The  provision  in  the  Act  of 
1789  is  reproduced  in  section  1011  of  the  Re- 
vised Statutes,  as  follows:  "  There  shall  be  no 
reversal  in  the  Supreme  Court  or  in  any  Circuit 
Court  U|x>n  a  writ  of  error  *  •  •  f or  any 
error  of  fact."  The  provisions  of  the  Act  of 
1865  are  reproduced  in  sections  649  and  700  of 
the  Revised  Statutes,  as  follows:  section  649. 
"Issues  of  fact  fn  civil  cases  in  any  cinniit 
court  may  be  tried  and  determined  by  the  court 
without  the  intervention  of  a  juir,  whenever 
the  parties  or  their  attorneys  of  record  file 
with  the  clerk  a  stipulation  in  writing  waiving 
a  jury.  The  finding  of  the  court  upon  Uie  facte, 
woicn  may  be  eitli«r  general  or  special,  shall 
have  the  same  effect  as  the  verdict  of  a  juiy." 
SectioD  700.  "  When  an  issue  of  fiict  hi  any 
<dTU  cause  In  a  circuit  court  is  tried  and  dcter- 
minod  by  the  court  without  the  intervention  of 
ft  jury,  according  to  section  649,  the  rulings  of 
the  court  in  tlM  pnigreta  ci  the  trial  of  the 
lis  U.  & 


cause,  if  excepted  to  at  the  time  and  duly  pre 
sen  ted  br  a  bill  of  exceptions,  may  be  reviewed 
by  the  Dupreme  Court  upon  writ  of  error  oi 
upon  app^,  and,  when  the  finding  is  special, 
the  review  may  extend  to  the  determination  of 
the  sufficiency  of  the  facts  found  to  support  the 
judgment." 

The  provision  of  section  1011,  Revised  Stat- 
utes, continues  in  force  and  forlnds  a  reversal 
of  the  judgment  of  the  circuit  court  for  any 
error  of  fact  Upon  the  issues  of  fact  raised 
by  the  pleadings  in  this  case, there  was  a  general 
finding  for  the  plaintiff.  The  defendant  con- 
tends that  the  evidence  submitted  to  the  court 
did  not  justify  this  general  floding.  But,  if  the 
finding  depends  upon  the  weighing  of  conffict- 
ing  evidence,  it  was  a  decision  on  the  facts,  the 
revisi<m  of  which  is  forbidden  to  this  court  by 
sectitm  1011.  If  the  question  was  whetho-  all 
the  evidence  was  sufficient  in  law  to  warrant  a 
finding  for  the  plaintiff,  be  should  hove  pre- 
sented that  question,  by  a  request  for  adefinite 
ruling  upon  that  point. 

Sections  649  and  700  were  first  fully  con- 
strued by  this  court  in  Norrit  v.  Jackaon,  9 
Wall.,  125  [76  U.  8.,  XIX.,  6081  The  court 
in  tiiat  case,  sneakhigby  Mr.  JvMitx  Miller,  laid  C6TS] 
down  the  following  propositions:  "  1,  If  the 
verdict  be  a  eeoeral  verdict,  only  such  rulings 
of  the  court  In  the  progress  of  the  trial  can  he 
reviewed  as  are  presented  by  bill  of  exceptions, 
or  are  presented  by  the  pleadings;  3,  in  such 
cases  a  bill  of  exceptions  cannot  be  used  to 
bring  up  the  whole  testimony  for  review  any 
more  than  in  a  jury  trial;  3,  if  the  parties  desire 
a  review  of  the  law  involved  in  tue  case,  they 
must  either  get  the  court  to  find  a  special  ver- 
dict which  raises  the  legal  propositions,  or  they 
must  present  to  the  court  their  proi>osition8  of 
law  and  require  the  court  to  rule  on  them;  4, 
objection  to  the  admission  or  exclusion  of  evi- 
dence, or  to  sucli  ruling  on  the  proptwitions  of 
law  as  the  party  may  uk,  must  appear  bill 
of  exceptions."  These  propositions  have  been 
persiatingly  adhered  to  by  this  court.  Thus,  in 
micrY.itu,  CSj.,13WalT..298[79U.  S.,  XX., 
400],  it  was  said:  "  The  finding  of  the  conrt,  if 
general,  cannot  reviewed  in  this  court  by  Mil 
of  exceptions  or  in  any  other  manner." 

In  Ina.  Co.\.  I>hlsom,  18Wall.,2S7  [85U.  8., 
XXL,  the  court  said:  "  When  the  finding 
is  general,  the  parties  are  concluded  by  the  de- 
termination of  the  court,  except  in  cases  where 
cfcuptions  are  taken  to  the  rullncs  of  the  court 
in  the  progress  of  the  trial.  •  »  •  When  a 
case  is  tried  by  the  court  without  a  jury  a  bill 
of  exceptions  brines  up  nothing  for  revision  ex- 
cept what  it  would  have  done  had  there  been 
a  jury  trial." 

So  in  Cooper  v.  Omohundro,  19  Wall.,  65  [86 
U.  8.,  XXn.,  471,  this  court,  afflrmlns  the  case 
last  cited,  held  that  "When  issues  <h  fact  are 
submitted  to  the  Circuit  Court,  and  the  finding 
is  general,  nothing  is  open  to  review  •  *  • 
except  the  ruiingsDfthecourt  in  the  progress  of 
the  trial,  and  the  phrase  '  rulings  of  tiie  court  in 
the  process  of  the  trial'  does  not  include  the  gen- 
eral finding  of  the  circuit  court.  DOT  tiwconclU' 
siona  of  the  circuit  court  embodied  in  such  gen- 
eral finding."  Sec,  also,  7\nDaofOhu>Y.  Manm, 
18  WaU.,553  [85  U.S.,XXI.,818];/w.a».  Y.3ea. 
31  Wall.,  168168  U.  8.,XXn.JIlil; /mntJtms 
T.  Leonard,  Id..  803  [B8  U.  k,  Xm.,  689]; 
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v.  QHntitU,  92  U.  8.,  467  [XXia,  788 
'Abbottfi>rd,  98  U.  8..  440  [SJCV..  168 
Otoe  Co.  T.  BaldtDin[a7Ue,9S,l\, 
The  proposition  that  the  general  finding  of 
[6741  tbe  court  in  this  case  is  open  to  review  is  Iq 
direct  opposition  to  the  ruling  of  the  court  In 
the  cases  cited.  The  plaintiii  in  error  seeks  to 
make  the  question  whether  the  evidence  set  out 
In  the  bill  of  exceptions  justified  the  finding  by 
the  court  for  the  plaintiiT,  on  the  issue  of  fact 
raised  the  pleaaingB.  This  is.  In  defiance  of 
the  deddon  of  this  court  that  it  cannot  be  done, 
an  attempt  upon  a  general  finding  to  bring  up 
the  whole  testimony  for  review  by  a  bill  <h  ex- 
ceptions. 

The  theory  of  the  plaintiff  in  error  seems  to 
be  that  the  general  finding  in  this  case,  like  a 
general  verdict,  includes  i|uc8tions  of  both  law 
and  fact,  and  that,  by  excepting  to  the  general 
finding,  he  excepts  to  such  conclusions  of  law 
as  the  general  finding  implies.  Butsection  649, 
Revised  Statutes,  provides  that  the  finding  of 
the  cotut,  whether  general  or  special,  shall  have 
the  same  effect  as  the  verdict  of  a  Jury.  The 

Seneral  verdict  of  a  jury  concludes  mixed  ques- 
ons  of  law  and  fact,  except  so  far  as  they  may 
be  saved  try  some  exception  which  the  party  has 
taken  to  tbe  ruling  of  the  court  upon  a  question 
of  law.  Ifarritv.  Jael:s&n,ttbimpra.  But  the 
plaintiff  in  error  has  taken  no  such  exception.  By 
exceptingtothegenernlfinding of  the  court,itis 
In  the  same  position  as  if  it  bad  submitted  its . 
case  to  the  jury  and,  without  any  exceptions 
taken  duringthe  <K)urscof  the  trial,  bad  upona 
return  of  the  general  verdict  for  the  plaintiff, 
embodied  in  a  Dill  of  exceptions  all  the  evidence, 
and  then  excepted  to  the  verdict  because  the 
evidence  did  not  support  it. 

The  provision  of  the  statute,  that  the  finding 
of  the  court  shall  have  the  same  effect  as  the 
verdict  of  a.^nry,  cuts  off  the  right  of  review  in 
Ibis  case.  For  the  Seventh  Amendment  to  the 
Constitution  of  the  United  States  declares  that 
"  No  fact  tried  by  a  juiy  shall  be  otiierwise  re- 
examined in  any  court  of  the  United  States 
than  according  to  the  niles  of  the  common  law." 
The  only  methods  known  to  the  common  law 
for  the  rc-examinntion  of  the  facts  fouad  by  a 
jury  are,  either  by  a  new  trial  granted  by  "the 
court  in  which  the  issue  had  been  tried,  or  by 
the  award  of  a  venire  facias  de  novo  by  the  ap- 
pellate court,  for  some  error  of  lav.  /m.  Co.  v. 
Fot»(»n,  ubi  gupra.  The  court  below  having 
tSTSlmade  a  genera]  finding.wfaich  by  the  statute  has 
the  same  effect  as  ue  verdict  of  a  Jury,  the 
plaintiff  In  error  can  resort  to  no  other  means 
of  redress  than  those  open  to  it  Imd  the  case 
been  tried  by  a  jury  and  a  geneml  verdict  ren- 
dered. 

But  the  very  question  now  under  discussion 
was  decided  by  this  court  adversely  to  the  views 
cf  the  plaintiff  in  error  in  the  cnse  of  Oodding- 
ion  T.  Riehardaon,  1 0  Wall . ,  5 1 6  [77  U.  S. ,  XIX. , 
981].  In  tiiat  case  a  juiy  was  waived  under 
the  Act  of  March  8,  1865,  by  stipulation  in 
writing,  "  and  all  just  and  legal  objections  and 
exceptions  which  might  be  made  were  reserved 
each  party."  The  court  found  the  issue  for 
the  plaintiff  and  assessed  his  damages  at  $5,000. 
The  defendant  moved  for  a  new  trial,  but  his 
motion  was  overruled  by  the  court,  and  judg- 
ment was  entered  on  the  finding  against  the  de- 
fendant He  took  a  bill-  of  exceptions  which 
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set  oat  all  the  evidence  and  ahowed  that  he  ex- 
cepted to  the  rullngsof  the  court  in  flndingtiit 
issue  for  the  plaintra,  In  wmw&ng  the  pl^tUTa 
damages.  In  overruling  the  motion  for  a  new 
trial,  and  in  rendering  judgment.  No  excep- 
tions  were  taken  during  the  course  of  the  trial. 
Upon  this  state  of  the  record  thla  court  aald: 
"  There  is  no  question  of  law  upon  the  plead- 
inss  or  the  trial.  Those  attempted  to  be  raised 
refer  to  the  evidence  as  embodied  in  the  record, 
but  which  on  a  trial  of  the  facte  before  the  court, 
a  jury  being  waived,  we  do  not  look  Inta  We 
look  into  tbem  only  when  found  by  the  court." 

The  statute  under  connderatlon  could  have 
no  other  reasonable  construction.  Prior  to  the 
enactment  of  the  Act  of  M ardi  8, 1865,  It  was 
held  by  this  court  that  "  Where  the  case  Is  aub- 
mitted  to  tbtf  Judge  to  find  the  facts  without  the 
Intervention  of  a  jury,  he  acts  as  a  referee  by 
consent  of  the  parties,  and  no  bill  of  exception! 
will  lie  tohis reception  or  rejection  of  testfanonj. 
nor  to  his  judgment  on  the  law."  Wmn*  v. 
Qeorge,  13  How.,  190;  and  that  "No  exception 
can  be  taken  where  there  is  no  Jury  and  where 
the  question  of  law  is  decided  in  delivering  the 
final  judgment  of  the  court."  U.  S.  v.  .Sim, 
7How.,8S8.  See,al8O,avH^T.ir0.,4Pet,437. 

The  4th  section  of  the  Act  of  March  3, 186S, 
was  passed  to  allow  the  parties,  where,  a  Jury[f] 
being  waived,  the  cause  was  tried  by  the  court, 
are^ew  of  such  rulings  of  the  court  in  the 
progress  of  the  trial  as  were  excepted  to  at  the 
time  and  duly  presented  by  bill  of  exceptions; 
and  also  a  review  of  the  judgment  of  the  court 
upon  the  question  whether  the  facta  specially 
found  by  tne  court  were  sufficient  to  support  ib 
judgment.  In  other  respecte  the  old  law  re- 
mained unchanged.  In  the  present  cose,  the 
bill  of  exceptions  prcsente  no  ruling  of  the  court 
made  in  the  progress  of  the  trial,  and  there  Is 
no  special  finding  of  facts.  The  general  finding 
is  conclusive  of  the  issues  of  fact  against  the 

{)laintiff  in  error,  and  there  is  no  question  of 
aw  presented  by  the  record  of  which  the  court 
can  teke  cognizance. 

R  foUouM  that  the  judgment  of  the  Oireuit  Oovri 
mvat  be  affirmed;  and  it  i$  to  ordered. 

The  cases.  Town  of  Sheldon,  Plff.  in  Err.,  T. 
0.  W.  Day,  No.  867,and  Town  of  Shddon  v.  /. 
ff.  Fairbankt.  No.  868,  both  in  error  to  the  Or 
cult  Comt  of  the  United  States  for  the  Norlhen 
District  of  Iltinois,  are,  in  all  respects,  similar 
to  the  case  Just  decided.  TTujudffmenUinthm 
eases  must,  Oertfore,  be  ^firmed;  and  itiem 
ordered. 

True  oopy.  Test:  _  . 

James  B.  MoKenner,  Clerk,  Sup.  Oouzt,  D.  & 


OTIS  A.  THAYER  asd  WM.  T.  THATBR, 
Appte., 

9. 

LIFE  ASSOCIATION  OP  AMERICA,  WILL- 

lAM  B.  RELFE,  Superintendent  of  the  In- 
surance Department  of  Missomii,  bt  al. 
(See  S.  C.  Keporterl  ed.,  TlT-TSOt) 

TVuitof,  leben  neeeseary  fiartif-~eiti$enship  tf, 
material  in  determining  Jurisdiclum. 

•Two  oltlsens  of  WestTlrfffnla  conveyed  to  s 
•  Head  note  by  Mr.  Jiuttee  Hawoms. 
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trustee  oertaln  rcaJ  property  Id  tbat  State,  to  Becura 
the  pnrmontof  notes  executed  by  tbem  to  u  Mlg- 
■oun  Corporation,  wblcb  wassubscqueotiy  uissolved 
tjiA  its  assets  placed  In  the  bonds  ol  a  cituen  of  the 
latter  State  upon  default  in  the  payment  of  the 
notes,  the  trustee,  under  authorl^  given  by  the 
deed,  advertined  the  property  for  sale.  The  grant- 
ors  uiereupon  Instituted  a  autt  in  equity  in  one  of 
the  courts  of  West  Vlnrlnla  to  enjoin  the  sale,  mak- 
ing the  trustee,  the  Missouri  Corporation  and  the 
person  vbo  held  its  assets,  defendants.  Upon  the 
joint  petition  of  tliat  Corporation  and  the  defend- 
ant holding  Its  assets,  the  cause  was  removed  to  the 
Circuit  Court  of  the  United  States,  and  was  tlici-e 
Anally  determined ;  held,  that  since  the  trustee  was 
an  inolspeneable  party,  bis  citizenship  was  materlnl 
In  dctennioiuff  tbejurlsdiotlon  of  the  Chrcult  Court ; 
and  as  tbat  was  not  averred  and  did  not  otherwise 
afllmutively  appear  to  bo  such  as  gave  the  right  of 
removal,  the  decree  must  bo'  reversed  and  the  cause 
remanded  to  the  State  Coui-t. 

[No.  133.] 

BubmitUd  See.  16,  IS84.   Decided  Jan.  S,  1886. 

APPEAL  from  the  Circuit  Court  of  the  "United 
States  for  the  District  of  West  Virginia. 
The  histoiy  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Meatra.  Charles  C.  Cole  and  J.  Holdmorth 
Gordon,  for  appellants. 
Mr.  R.  G.  Barr.  for  appellees. 

Mr,  Jwitiee  Harlan  delivered  the  opinion  of 
the  court: 

By  a  duly  recorded  deed  of  August  22, 1872, 
Otis  A.  Thayer  and  William  T.  Thayer  con- 
veyed to  Edward  B.  Knight  certain  real  estate 
in  Kanawha  County,  State  of  West  Virginia, 
In  trust,  to  secure  the  payment  of  several  notes 
executm  by  the  grantors  to  the  life  Associa- 
tioQ  of  America,  a  Corporation  created  and  or- 
ganized under  the  laws  of  the  State  of  Missouri. 
The  deed  was  upon  the  coodition  that  if  the 
notes  were  paid  at  maturity  and  the  covenants 
therein  contained  were  kept  and  performed,  the 
property  should  be  released;  hut  if  the  notes  or 
any  of  them  were  not  paid  as  stipulated,  or  if 
said  covenants  were  not  fully  kept,  then  the 
deed  should  remain  in  full  force,  with  the  right 
In  the  trustee  to  take  Immediate  possession  of 
the  propertjr;  that,  after  such  default,  the  gmnt- 
ora  and  their  heirs  and  assigns  should  hold  the 
premises  conveyed  as  tenants  only  of  the  trust- 
ee from  month  to  month,  and  the  latter  might 
proceed  to  sell  the  property,  at  public  auction, 
to  the  highest  bidder,  on  the  terms  and  condi- 
tions prescribed  by  the  laws  of  the  State;  first 
a-  giving  twenty  dara*  notice  of  the  time,  terms, 
*  place  of  sale,  ana  the  property  to  be  sold,  by 
advertisement  in  some  newspaper:  upon  snca 
sale,  to  execute  and  deliver  a  oeetl  in  fee  sim- 
ple of  the  property  sold;  receive  the  proceeds 
of  sale,  out  of  which  shall  be  paid,  first,  the 
cost  and  expenses  of  the  trust;  next,  all  anioimts 
expended  as  aforesaid  for  taxes  and  other  pur- 
poses, with  interest,  as  above  mentioned;  and 
then,  the  amount  that  may  remain  unpaid  on 
the  notes.  The  deed  also  provided  that  any 
fidlure,  to  pay  the  notes  at  tbehr  respective  ma^ 
turities  or  to  keep  its  covenants,  should  cause 
all  of  the  notes  to  become  and  be  considered  due 
and  payable,  for  the  purpose  of  the  trust,  at  the 
time  of  such  default. 

Knight,  the  trustee,  under  the  authority  given 
by  the  deed,  having  advertised  the  proper^  for 
sale  on  the  25th  of  April  thereafter,  at  public 
auction,  to  the  highest  bidder,  for  the  purpose 
of  satisfying  the  debt  secured  by  it  to  the  Life 
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Association  of  America,  this  suit  was  com- 
menccd  in  the  Circuit  Court  of  Kanawha  CouiH 
ty.  West  Virginia,  by  the  granlora  in  the  deed 
of  trust,  against  the  Life  Association  of  Amer- 
ica, Wm.  8.  Relfe,  Superintendent  of  the  De- 
partment of  Insurance  of  the  Stnteof  Mis-souri, 
and  Edward  B.  Knight.  Trustee.  The  bill 
shows  that  by  a  decree  of  the  Circuit  Court  for 
the  Coun^  of  St  Louis,  Missouri,  the  Life  As- 
sociation of  America  was  dissolved,  and  its  as- 
sets placed  in  tlie  hands  of  the  defendant  Hclfe, 
as  Superintendent  of  the  Insunmce  Dcpiirtmcut 
of  that  State.  It  sets  out  tlic  considcnition  of 
the  before  mentioned  notes,  tlic  exrcution  of  the 
deed  of  trust  and  the  proposed  p;ile  of  the  prop- 
erty, by  the  trustee,  at  the  instance  of  Kclfe. 
The  complainants  contend,  upon  grounds  winch 
need  not  be  here  stated,  that  tlie  trust  debt  is 
paid  and  tliat  tliere  is  a  balance  due  them  of 
|yi.6S.  Claiming  that  the  sjile  of  the  trust 
property  would  be  unjust  and  inequitable,  they 
ask  that  the  trustee  be  enjoined  from  selling  it; 
also,  that  the  trust  debt  be  decreed  to  be  ex- 
tinguished. 

A  temporary  injunction  against  the  sale  was 
issued.  In  due  time  the  defendants,  the  Life 
Association  and  Relfc,  appeared  and  filed  their 
joint  petition  and  I>ond  for  the  removal  of  the 
cause  into  the  Circuit  Court  of  the  United 
States.  The  petition  avers  that  at  that  time,  as 
well  as  at  the  commencement  of  the  action,  the  [719] 
complninnots  were  citizens  of  West  Virginia, 
while  the  Life  Association  of  America  and  Retfe 
were  citizens  of  Missouri.  There  is  no  alloga^ 
tion  of  the  citiKcnshIp  of  Knight,  the  Trustee. 
He  is  alleged,  in  the  petition  for  removalj  to 
have  no  interest  in  the  suit,  and  to  be  a  nomi* 
nal  party  only.  The  right  of  removal  was  reo- 
ognized  by  the  State  Court.  Subsequently,  in 
the  Circuit  Court  of  the  United  States,  a  de- 
murrer to  the  bill  was  sustained  and,  no  amend- 
ment having  been  made,  Uie  suit  was  dismissed. 

The  Trustee  was  not  a  merely  nominal  par- 
ty. The  object  of  the  suft  was  to  prevent  Iiim 
from  selling  the  propertyunder  the  power  given 
by  the  deed  of  trust.  The  relief  asked  could 
not  have  been  granted  without  bis  being  before 
the  court.  There  was  no  separable  controversy 
between  the  complainants  and  the  other  de- 
fendants, touching  the  sale  of  the  property, 
which  could  have  been  determined  between 
them  without  the  presence  of  the  Trustee.  He 
was,  therefore,  an  indispensable  party  defend- 
ant. Whether  he  had  the  right  and  was  under 
a  duty  to  sell  the  property  was  the  controversy 
in  which  all  the  parties  to  the  suit  were  iuier- 
ested.  His  citizenship,  therefore,  is  material  in 
determining  whether  the  suit  was  one  of  which 
the  Circtiit  Court  could  take  cognizance.  The 
record  discloses  nothing  upon  that  point.  He 
may  be  and  we  infer,  uom  the  recitals  of  the 
deed  of  trust,  that  he  is  a  citizen  of  tlic  same 
State  with  the  complainants.  If  such  bo  the 
fact,  the  cause  was  not  one  that  could  be  re- 
moved. As  the  trustee  and  the  complainants 
are  on  opposite  sides  of  the  real  controversy  in 
relation  to  the  sale  of  the  property,  and  since  it 
does  not  appear,  affirmatively,  that  the  Circuit 
Court  had  jurisdiction,  by  reason  of  the  citixeo- 
^ip  of  the  parties,  the  decree  must  be  reversed, 
witn  directions  (tmless  such  jurisdiction,  upon  [7201 
the  return  of  the  cause,  shall  be  made  to  ap- 
pear) to  remand  the  suit  to  the  State  Court. 
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Coal  Co.  V.  matehford,  11  Wall.,  172  [78  TI.  S., 
ZX.,  1T»1;  Oardner  t.  Brotm.  21  Wall.,  86  [88 
U.  8. ,  XXII. ,  BSffl;  mon  v.  J?.  B.  Oo. ,  16  Wall. , 


446  [83  U.  8.,  XXI.,  867];  Enappy.  R.  S.  Co., 
20  Wall.,  117  [87  U.  8.,XXII.,  B381;  Grace  v. 
Int.  Co.,  109  U.  8..  278  [XXVIL^flfe];  i2.  Ci). 
V.  AVan  [ante,  4621;  Bi^  Society  y.  I^riee\anta, 
701;  Bai-nevY.  Lamm,  108 U.  S.j^5[XXVI., 
«14];  i/^ojte  V.  ^cjSSm.  Id.,  836  [XXVL»  


Am  w  ordered. 

"bueoopr.  Test;  _ 
Jbidm  H.  HoKenn^,  Clark,  Sop.  Oouit,  U.  B. 


KNICKERBOCKER  LIFE  INSURANCE 
COJIPANY,  Plff.  in  Err., 
e. 

P.  H.  PENDLETON  et 

(See  8.  C.  Beporter^  ed.,  09B-no.) 

Poliey,  when  forfeited  for  rum-payment  of  pre- 
mium—pretentment  for  paymeiU  fffbiU— excuse 
for  lum-praentment — proof  of death,  waiter  of. 

*1.  TnUcy  of  life  Inmiranoe  being  oondltlooed  to  be 
Tol«l  If  theannunl  premium  or  any  obligation  given 
In  payment  tliereoi  should  not  be  T»ld  at  maturity; 
ana  tlio  onnuttt  premium  being  iiald  by  a  foreign 
bill  drawn  by  tlie  party  insured,  with  a  condition 
that  11  not  rmld  Htronturlty  the  policy  should  be 
void;  held,  ttut  the  furfeiture  was  incurred  by  dod- 
iwymciit  ol  the  bill,  on  presentment,  at  maturity, 
without  protuit  for  non-paymen^  although  urotcet 
miK'it  be  necessary  to  fix  the  UabllUy  of  thoaniwcr. 
Seml^r,  If  it  had  l>eeii  the  bill  of  a  Rranger,  protest 
would  have  been  neoeneory  tor  the  forfeiture  also. 

2.  i'roiontme&t  aud  non-accuptancc  of  the  bill 
brfore  maturity,  without  protast,  did  not  dlspCDM 
with  prcecntmeut  for  payment,  la  order  to  produce 
the  forfeiture. 

H.  Wont  of  funds  Id  tlie  hands  of  the  drawer  was 
no  oxoutie  fnr  not  presonUiig  the  bill,  if  the  drawer 
had  rvnaonnble  cZ]M!Ctatioo  to  believe  that  it  would 
bo  ueveiitcd  and  paid. 

4.  Preliminary  proof  of  death  not  required,  If  the 
Insurer,  on  being  ootiflcd  thereof,  dcnna  his  liabil- 
ity nltogethcr  and  declares  that  the  Insurance  will 
not  bo  paid. 

[No.  78.1 

Argued  Not.  11,  18S4.  Decided  Jan.  6,  1885- 
Jiule  toihofe  eaute  of  MarchSS,  1886.  Argued 
Apn'l  6,  1S85.  Judgment  refunded  and  re- 
hearing granted  May  4,  1885. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
Siatfs  for  the  Western  District  of  Tennessee. 
The  Imtory  and  fucte  of  the  case  appear  in 
the  opinion  of  the  court. 

TIic  opinion  rcportwl  lierewith  docs  not  final- 
ly dlsiKtae  of  the  case,  as  appears  by  the  orders 
iollowiuu;  the  opinion,  which  were  subsequently 
euit-i-fd. 

Mifsre.  Leslie  W,  Russell  and  WiUiam 

W.  Goodrich,  for  plaintiff  in  error: 

No  proof  of  loss  of  any  kind  was  made. 

Notice  alone  is  not  sufficient.  Proof,  in  ad- 
dition to  notice,  means  some  form  of  evidence 
Kco-rnixed  by  tite  law. 

O'lially  V.  Ine.  Co.,  60  N.  Y.,  169. 

The  proofs  are  a  ctmdition  precedent  to  main- 
taining the  action. 

*Uead  notes  by  Jlfr.  Juiiiee  Bbadlst. 


HoTB.— X^e  <n«iron«;  forfeOurt  of  pdlieu  for 
non-txtymem  of  m-emturn:  vxiiver.  See,  nme  to 
Thompson  v.  Ins.  Co.,  IM  U.  S.,  XXTL,  766. 

PriAattJor  non-aceejrfanee,  when  neeesaaty-  See 
note  to  Wilson  v.  Lenox.  5  U.  B.Q.  cranob).lM;  and 
nnte  to  Brown  v.  Barrjr,  8  U.  8.  (8  DalL),  8Hk 
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Mason  t.  Hairtey,  8  Ezch.,  819;  Tayhr  r. 
Ina.  Co.,  18  Gmj,  484;  DaaU  t.  Jnt.  Cb.^ 
Me.,  282;  Binekm  t.  Iiu.  Co.,  SO  N.  T.. 
657. 

The  question  of  waiver  was  for  the  coort. 

On  being  informed  that  Pendleton  was  dead, 
the  Company  said :  the  policy  is  cot  now  in  force. 
It  was  not  bound  to  specify  all  its  defenses  in 
answer  to  those  letters,  on  peril  of  lodng  tluae 
not  specified. 

Int.  Oo.  V.  Lamraaee,  2  F«t,  85 :  BritA  t. 
Int.  Co.,  70  N.  T.,  598 ;  Dield  V.  In*.  Ch.,  68 
Pa.  St.,  462;  Patrick  v.  Int.  Co.,  48  N.  H.,  621; 
Beatty  v.  Int.  O?.,  68  Pa.,  9;  Bennett  t.  Int, 
Co.,  67  N,  Y.,  274;  Betient  v.  Int.  Co.,  88  N, 
Y.,  169. 

The  draft  was  never  paid  nor  was  there  an 
offer  to  pay  it.  The  insurance  terminated  Oc- 
tober 14, 1871,  more  than  five  months  before 
the  death  of  the  assured. 

This  draft  being  payable  a  certain  nnmbcr  of 
days  after  date,  no  presentment  for  acceptance 
before  maturity  was  necessary. 

Edw.  Bills,  387;  Story,  Bills,  sec  281;  B'tnk 
V.  TViplett,  1  Pet,  85;  Toumttey  v.  Sumrall,  8 
Pet.,  170. 

Nor  was  it  necessary  to  protest  the  draft  for 
non-acceptance.  If  the  laws  and  particular 
statute  of  any  one  State  determine  the  rights  of 
the  drawer.  It  ia  the  laws  of  Arkansas,  where 
his  contract  was  made. 

Slacum  V.  Fomgry,  0  Cranch,  381 ;  Bank  t. 
U.  A,  2  How.,  711. 

The  Arltansas  Statutes  confirm  the  law  mer- 
chant in  regard  to  negotiable  paper,  and  no 
special  dutiM  are  imposed  thereby. 

Buekner  t.  Bank,  5  Aric.,  S86. 

No  particular  form  of  notice  is  necessary  and 
it  necti  not  even  be  In  writing. 

Ouyler  v.  detent,  4  Wend.,  666;  Boyd  t. 
Sanngt  Bk.,  16  Oratt.,  601;  Cayuga  Bk.  t. 
Warden,  1  N.  Y.,  418;  MiUt  v.  Bank,  11 
Wheat.,  481. 

Where  the  notice  Is  received,  its  mode  of 
transmission  is  Immaterial. 

Uytlop  T.  Jonet,  8  HcLean,  09;  Bank  t. 
eoran,  2  Pet.,  131. 

Protest  for  Don-acceptance  need  not  be  shown 
in  proceedings  for  non-payment. 

Brown  v.  j&my,  8  Dall,  865;  OiEonteT.  A» 
M^,  8I>aU.,416. 

The  draft  having  been  dishonored  for  nm- 
acceptance  and  notice  therectf  gfven  to  the 
drawer,  a  demand  for  payment  as  against  fafm 
was  unnecessary. 

WaOeer  v.  Stetaor.,  19  Ohio  St.,  400;  Buter 
Bk.  V.  Cordon,  8  N.  H.,  66;  Fiato  v.  IteyrwUU, 
27  N.  Y.,  BS6;  Wattcm  r.  TarpUy,  18  How., 
617(59  U.  8.,  XV.,  609), 

He'  bad  no  funds  in  the  drawee's  hands.  Id 
snch  case,  no  demand  is  necessary,  at  least  un- 
less he  was  justified  in  expecting  it  would  be 
paid. 

Diekent  v.  Beal,  10  Pet.,  573. 

See,  also,  Terry  v.  Parker^  Ad.  &  El.  flW: 
Bhett  T.  Pot,  3  How..  457;  Vatk  t.  SimmoM,  4 
Mason,  118. 

Bv  requesting  the  payee  to  again  present  tbe 
drait  to  Greenwood  for  payment,  knowing  that 
he  had  received  no  protest,  he  thereto  waived 
anyinformalitles  theretofore  exiting. 

muneu  y.  Dania  Co.,  46  Mo.,  867 ;  iailii> 
hifVT.J2m^ot,44Mo.,664;  M^thmet-w,  Mm. 
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16  Gray,  594;  ThorrUon  t.  W^n,  13  Wheat, 
1B8;  Sigerton  v.  Matfiewt,  30  How.,  ^6  (61 
U.  S.,  XV.,  089). 

The  receipt  is  not  coDClusIre. 

Bradford  v.  Fox,  38  N.  Y..  289. 

Retaining  the  draft  did  not  affect  the  questioo. 

me/ioli  V.  Michael.  23  N.  Y.,  267. 

By  the  very  terms  of  the  draft  itself,  it  is 
«een  that  it  was  not  contemplated  or  asreed 
that  it  was  to  be  received  aa  payment  oi  the 
debt  It  expressly  provided  tbat  if  not  paid  at 
maturity,  the  premium  was  in  default  and  the 
insurance  thereby  terminated, 

Roehner  v.  Tnt.  Cb.,  88  N.  Y.,  160;  B^er  v. 
Int.  Co.,  43  N.  Y..  384. 

Mr$>r8.  W.  K.  Poaton,  D.  K  Pogton  and 
W.  T.  G.  Ihtma,  for  defendants  in  error: 

The  letters  from  the  uncles  of  plaintiffs  were 
both  notice  and  proofo  of  deam,  within  the 
meaning  of  the  policy. 

If  not  80,  they  were  treated  by  the  Company 
as  a  sufficient  compliance  in  tbat  regard. 

The  Compnnv,  under  the  circumstances,  after 
due  notice,  waived  proofs. 

Tayloe  v.  In».  Co.,  9  How.,  390;  Home,  Int. 
Co.  V.  Warehoute  Co..  93  V.  S.,  Mb  (XXIII.. 
870);  Int.  Co.  T.  Zainrenee,  10  Pet.,  607;  Brink 
V.  Int.  Co.,  80  N.  Y,,  108;  Prentice  v.  Int.  Go. 
77  N.  Y..  483;  Oootliein  v.  Int.  Co.,  73  N.  Y., 
480;  MeBride  v.  Ins.  Co.,  30  Wis.,  562;  lYant. 
Co.  V.  Ins.  Co.,  84  Conn.,  668;  Pitney  v.  Int. 
Co.,  61  Barb.,  33S;  Ins.  Go.  v.  7)/ler,  16  Wend., 
Francis  V.  Int.  C!?.,  6  Cow.,  404;  May,  Ins., 
id  ed.,  711,  700;  Bh'ss,  L.  Ins.,  447,  4^. 

A  person  having  a  right  to  draw  in  conse- 

auence  of  engagements  between  himself  and 
le  drawee  or  from  any  oiber  cause,  ought  to 
be  considered  as  drawing  upon  funds  in  the 
hflndsof  the  dniwee,  and  therefore  not  coming 
within  the  exception  to  the  general  rule. 

French  v.  Bnnk,  4  Crancn,  141 ;  IHckent  v. 
Seal,W  Pet. ,  572;  HopHrk  v.  Page,  2  Brock.,  20. 

So,a  ri^ht  to  draw  exists  where  the  drawer  has 
a  fluctufltmg  balance  in  the  hands  of  the  drawee. 

Blftck/tan  V.  Doren,  2  Camp.,  6^;  Broicn  v. 
Mafey,  IS  East,  216;  Rueker  t.  Umer,  16 
East,  48. 

So,  also.  In  case  of  fair  mercantile  agreements 
reasonably  authorizing  the  drawer  to  believe 
his  bill  will  be  honored. 

Wtdicyn  v.  St.  Quintin.  1  Bos.  &  P.,  664. 

Where  a  bill  of  exchange  tb  not  received  In 
absolute  payment  of  a  debt  but  only  submodo, 
the  failure  to  present  and,  in  case  of  dishonor, 
to  properly  notify  the  drawer,  releases  him,  both 
on  the  dntft  and  also  on  the  original  debt. 

Dan.  Neg.  Inst.,  sec.  1276;  Smith  v.  Miller, 
43  N.  Y.,  175;  ffatotei/  v.  Jette.  10  Oreg..  31; 
Mauwg  Y.Ooit,  80  N.  C.  800;  £dw.  Bills 
Sd  ed.,  423.  and  cases  there  cited. 

Where  tlie  forfeiture  of  a  policy  of  insurance 
Is  claimed  for  non-payment  of  the  premium, 
and  the  faUure  to  pay  was  caused  by  the  omis- 
sion of  the  company  lo  do  some  precedent  net, 
whirh  it  bad  either  agreed  to  do  or  even  by  its 
usual  course  of  dealing  induced  the  assured  to 
believe  It  would  do,  theu  it  is  estopped  to  claim 
tlie  forfeiture, 

Ins.  Co.  V.  Ef^gletUm,  9fi  N.  Y.,  572;  Int.  Co. 
T.  DolUr,  106  U.  S.,  30  (XXVII.,  65). 

Theconductof  one  pni  ly  to  a  contrnct,  wliich 
prevents  the  other  from  performing  bis  part,  is 
an  excuse  for  non-perfonuance. 

lis  u.  s. 


K  8.  V.  Peek.  108  U.  S„  64  (XXVI.,  40); 
Foufiff  V.  Hunter,  6  N.  Y.,  203. 

Mr.  Juttiee  Bradley  delivered  the  opinion 
of  the  court: 

This  action  was  brought  in  the  Pirst  Circuit  tfnamy 
Court  of  Shelby  County,  Tennessee,  by  the  de-'' 
fcndnnts  in  error.  Pleasant  H.  Pendleton  and 
others,  against  the  plaintiff  in  error,  the  Knick- 
erbocker i<ife  Insurance  Company,  to  recover 
the  amount  of  a  policy  of  life  msurance  on  the 
life  of  Samuel  H.  Pendleton.  After  declaration 
filed,  the  case  was  removed  into  the  Circuit 
Court  of  the  United  States,  and  the  defendant 
then  pleaded,  no  indebtedness,  failure  to  pay  the 
stipulated  annual  premium,  failure  to  pay  a 
draft  given  for  premium  and  failure  to  give 
notice  and  proof  of  death.  A  replication  put 
the  cause  at  issue,  and  it  was  tried  at  Memphis, 
in  November  Term,  1880,  ami  a  verdict  ren- 
dered for  the  plaintiff.  Judgment  lioiiig  entered 
upon  this  verdict,  the  easels  brought  here  by 
writ  of  error.  The  matters  for  our  considera- 
tion are  exhibited  in  a  bill  of  exceptions  taken 
at  the  trial,  from  which  ft  appears  that  the 
plaintiff  introduced  in  evidence  tlie  policy  sued 
on,  dated  July  14,  1870,  issued  for  the  benefit 
of  the  plaintiffs,  as  the  children  of  Samuel  H, 
Pendleton,  for  the  sum  of  i|10,000  on  his  life, 
in  consideration  of  $364.60  then  paid,  and  of  the 
annual  premium  of  a  like  sura  to  be  paid  on  or 
before  ine  14th  day  of  July  in  evcryVcar  dur- 
ing the  continuance  of  the  policy.  The  Com- 
pany agreed  to  pay  the  sum  insured  within 
uiree  months  tdUx  due  notice  and  salisfactory 
proof  of  the  death  of  the  person  whose  life  was 
insured;  but  the  policycontalned  the  following 
condition,  to  wit:  "The  omission  to  pay  the 
Sfud  annual  premium  on  or  before  twelve  o'clock 
noon  on  the  day  or  days  above  designated  for 
the  payment  thereof,  or  failure  to  pay  at  matu- 
rity any  note,  obligation  or  Indebtedness  (other 
tlian  the  annual  credit  or  Ioan)for  premium  or 
interest  hereon,  shall  then  andtbereaftcr  cause 
this  policy  to  be  void,  without  notice  to  any 
party  or  parties  interested  herein," 

Toe  plaintiffs  next  introduced  in  evidence 
the  renewal  receipt  in  the  words  and  figures 
following,  viz.: 

RenevDoX  Receipt. 
"Mississippi  Valley  Branch  Office  of  the 
Knickerbocker  Life  Insurance  Comimny  at 
Memphis,  Tenn.,  principal  office  161  Brood- 
way,  N.  Y.,  renewal  No.  94.1597. 

New  York,  Jvlv  14,  1871.  [egs] 
Received  of  Pleajvint  H.  Pendleton,  Jtc,, 
three  hundred  &  sixty-four  66-100  dollars,  be- 
ing the  premium  on  policy  No.  2346.  which  Is 
hereby  continued  in  force  until  the  fourieeiitb 
day  of  July,  1872,  at  noon. 

Not  valid  until  countersigned  by  the 
managers  of  the  jMississippl  Valley  Branch  of- 
fice at  Memphis  Tenn, 

Krnstus  Lyman,  President. 
Geo.  F.  Griifin,  Secretary. 
Countersigned  at  Menrohis  this  day  of  18. 
45,433.]  Greene  &  Lucns,  Manoffert." 

The  plaintiffs  then  introduced  evidence  tend- 
ing to  show  tbat  Siimuel  H.  Pendleton  died  at 
Ilia  home,  near  Auburn,  Arkansas,  on  the  26th 
day  of  March,  1872;  tliat  his  children,  the 
pliiiutiffa,  were  then  under  ft<n!;  and  Iliat  their 
uncles,  A.  O.  Douglass  and  W.  F.  Douirlass.  on 
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their  behalf,  wrote  from  Auburn  to  Greene  & 
Lucas  the  agenta  of  the  defendant  at  Memphis, 
the  former  on  the  29th  of  March,  and  the  latter 
on  the  Sd  of  April,  1872,  giving  them  notice  of 
Pendleton's  death.  A.  O.  DouglasB,  in  his  let- 
ter, requested  Greene  &  Lucas  to  advise  him 
what  steps  were  Decessarv  to  be  taken  in  the 
matter  of  the  policy,  ana  Greene  &  Lucas  at 
once  answered,  by  letter  dated  April  2d,  that 
the  policy  became  forfeited  on  the  14th  of  Oc- 
tober, 1871,  by  failure  to  pay  the  premium,  ex- 
plaining that  when  the  premium  became  due. 
they  took  the  draft  of  Doctor  S.  H.  Pendleton 
on  Moses  Greenwood  &  Son  of  New  Orleans, 
at  three  months,  in  lieu  of  the  cash,  conditioned 
that  failure  to  pay  the  draft  would  forfeit  the 
policy;  and  that  Greenwood  &  Son  refused  to 
accept  the  draft  and  refused  to  pay  it  at  matu- 
rity. The  correspondence  was  continued  by  an 
additioned  letter  from  W.  F.  Douglass  to  the 
agents,  dated  April  9,  and  a  reply  to  the  same, 
by  the  latter,  dated  April  16,  1872,  repeating 
their  position  that  the  policy  was  forfeited  and 
void  and  that  there  was  no  legal  claim  to  the  in- 
surance. 

The  defendants  below,  after  an  unsuccessful 
motion  for  a  nonsuit,  put  In  evidence  the  fol- 
[609]  ^owin^  draft,  given  by  Samuel  H.  Pendleton 
In  part  payment  of  the  premiiun  which  became 
due  July  14,  1871 : 

"  1825.00.        Auburn,  Ark.,  July  14, 1871. 

Three  months  afterdate,  without  grace,  pay 
to  the  order  of  the  Knickerbocker  Life  Insur- 
ance Co.,  three  hundred  and  twenty-five  dollars, 
value  received,  for  premium  on  policy  No.  284Q, 
which  policy  shall  become  Told  If  this  draft  is 
not  paid  at  maturity. 

[Signed]  S.  H.  Pendleton. 

To  Moses  Greenwood  &  Son,  New  Orleans. 
La." 

Evidence  was  then  introduced  by  the  defend- 
ant tendinc  to  sbow  that  the  draft  was  trans- 
mitted by  uie  agents  of  the  Company,  through 
the  Union  and  Planters'  Bank  of  Memphis.to  the 
Louisiana  National  Bank  of  New  Orleans,  to  be 
presented  for  licceptance,  and  was  received  by 
the  latter  bank  and  presented  on  the  29th  of  Sep- 
tember, 1871 ;  that  acceptance  was  refused  by 
Moses  Greenwood  &  Son,  the  drawees,  assign- 
ing as  the  i-eason  of  their  refusal  tl)at  they  had 
no  advice;  that  no  protest  of  the  draft  for  non- 
acceptance  was  made,  because  It  was  marked 
"  no  protest ; "  but  that  it  was  returned,  on  the 
80th  of  September,  to  the  Union  and  Planter's 
Bank  of  Memphis;  that  it  was  again  transmitted 
to  the  Louisiana  National  Bans,  on  the  5lh  of 
October,  1871,  for  collection,  but  was  not  paid 
when  it  became  due  and,  for  the  same  reason 
as  before,  no  protest  for  non-payment  was  made 
and  it  was  returned  to  the  Union  and  Planters' 
Bank  on  the  17th  of  November,  1871.  No  di- 
rect evidence  of  presentment  to  tiie  drawees  for 
imymcntwas  given;  but  the  cft.*ih{cr  of  the  Loui- 
siana NationoIBank  testified  that,  according  to 
their  rules  and  custom  of  doing  business,  it  must 
have  been  presented  for  payment  when  due. 
Evidence  was  further  introduced  tending  to 
show  that,  on  or  about  the  3d  of  October,  1871, 
when  the  draft  was  first  returned  from  New 
Orleans,  the  agents,  Greene  &  Lucas,  informed 
8.H.  Pendleton,  by  letter,  of  its  non-acceptance; 
and  again,  on  or  about  the  20tli  of  November. 
1671,  tfaoy  informed  him  In  the  same  way  of  its 
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non-payment;  that  in  the  latter  part  of  Novem- 
ber,  or  early  in  December.  1871.  he  (Pendleton)  " 
called  on  aeid  agents,  and  expressed  sunxlae 
that  Greenwood  &  Co.,  did  not  pay  his  dxatt, 
but  said  that  they  were  then  prepared  to  pay 
It:  that  the  said  agents  informed  him  that,  as 
the  policy  was  lapsed  by  reason  of  the  non-pay- 
ment of  the  draft,  it  would  be  necessary,  in  or- 
der to  re-open  the  same,  that  he  should  be  re- 
examined ;  and  that  he  promised  to  call  again 
but  never  did;  also,  that  the  dealing  of  the  In- 
surance Company  in  reference  to  the  issue  of 
the  policy  ana  the  payments  of  premiums  there- 
on, were  solely  with  the  said  S.  H.  Pendleton. 

Moses  Green  wood,of  the  firm  of  Moses  Green- 
wood &  Son,  a  witness  on  the  part  of  the  plaint- 
iffs, testified  to  the  effect  that  his  firm  were 
cotton  factors  and  commission  merchants  and 
acted  as  such  for  8.  H.  Pendleton,  in  1869, 1870. 
and  1871,  furnishing  him  supplies  for  his  plan- 
tation and  selling  his  cotton  crops  and  kept  a 
running  account  with  him  and  were  accus- 
tomed to  accept  and  pay  his  drafts,  even  when 
be  had  no  money  or  property  in  their  hands,  so 
that  he  had  good  reason  to  believe  that  tlw 
draft  in  question  would  be  honored.  The  wit- 
ness presented  a  copy  of  the  account  of  hie  firm 
with  S.  H.  Pendleton,  which  showed  a  balance 
in  his  favor  on  the  14th  of  July,  1871,  of  about 
$200,  but  a  balance  against  him  on  the  14th  of 
October,  1871,  of  $.'502.52.  The  witness  stated 
that  he  found  no  entry  of  the  acceptance  or 
payment  of  the  draft  in  question,  and  had  no 
recollection  of  it  other  than  what  was  shown  by 
the  tH>oks  and  by  certain  letters  from  the  flim 
to  Pendleton.  One  of  these  letters,  dated  8e|K 
tember  39, 1871,  informed  him  (Pendleton)  thift 
his  draft  for  life  policy  (some  $330}  was  pre- 
sented that  day  for  acceptance ;  that,  having 
no  advice  of  it,  they  had  requested  that  it  be  held 
till  tliey  ^ot  an  answer  from  him,  and  asked 
bim  to  write  at  once  if  he  wanted  It  paid.  The 
other  letter,  dated  November  4, 1871,  acknowl- 
edged one  from  him  (Pendleton)  of  the  27th 
October,  and  added,  "Will  pay  that  insuiance 
note  when  presented,  as  you  request  This  ii 
the  first  advice  we  have  had  at>out  it. " 

After  the  evidence  was  closed,  the  defendant 
below,  the  Insurance  Company,  through  ill 
counsel,  requested  tlie  court  to  direct  the  jury 
to  find  a  verdict  In  favor  of  the  defendant,  on 
the  ground  that  the  policy  sued  on  was  not  in 
force  at  the  time  of  tbe  deatii  of  the  persoi  [TO 
whose  life  was  insured  thereby.  The  court  re- 
fused to  give  such  direction,  and  the  defendant 
excepted. 

The  defendant  then  requested  the  court  to 
ve  the  following  several  instructions  to  the 


lury: 

1 .  That,  upon  the  undisputed  facts  appearing 
from  the  evidence,  tbe  defendant  is  entitled  to 
a  verdict. 

2.  That  the  reception  of  this  draft  for  $8S5 
by  the  defendant  on  account  of  premium,  im- 
posed upon  the  drawer  or  tbe  plaintiffs  the  duty 
of  making  absolute  provision  foritspaymenttt 
maturity  at  the  place  of  payment,  and' if  he  or 
they  fancd  to  do  so,  the  defendant  was  undtf 
no  obligation  to  present  the  same  for  payment 

8.  That  the  refusal  of  the  drawees  to  accept 
the  draft  when  presented  for  acceptance  relieved 
the  defendant  from  its  obligation,  if  any  exist- 
ed, to  present  the  same  for  payment  in  the  ib- 
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aentx  of  further  notice  that  the  same  would  be 
{»id  when  due. 

4.  That  if  they  believed  from  the  evidence  ei- 
ther that  the  drawer  had  not  placed  any  funds 
in  the  handsof  the  drawees  to  meet  the  draft  at 
Its  matarityf  or  that  tt  was  in  fact  presented  for 
payment  at  or  after  its  maturity,  the  policy  be- 
came void  and  of  no  effect  upon  the  death  of 
the  party  whose  life  was  insured  thereby,  and 
theplaintiffs  are  not  entitled  to  recover. 

Toe  court  refused  so  to  charge,  and  the  de- 
fendant excepted. 

Thereupon  the  court  proceeded  to  charge  the 
Jozy  upon  the  whole  case;  but  It  will  omy  be 
necessary  to  examine  a  p<^t.  Id  which, 

as  we  think,  the  charge  was  erroneous  and  up- 
on which  *  the  whole  case  depends.  The  point 
Is  this.  The  court  instructed  the  jiuT,  in  sub- 
stance  and  effect,  that  the  Insurance  Company, 
[T06]  having  accepted  the  draft  or  bill  of  Dr.  Pen- 
dleton on  his  factors  for  the  premium  due  on 
the  policy,  was  Jn  dutv  bound  to  pursue  sJI  the 
steps  necessary  to  enable  It  to  recover  against 
him  as  drawer  of  said  draft  or  bill,  regarded  as 
a  bill  of  exchange  under  the  law  merchant; 
amongst  which  steps,  one  was  that  of  protesting 
the  bul  for  non-acceptance,  and  another,  that 
of  protesting  it  for  non-payment.  The  court 
held  thfU,  whilst  It  was  not  necessary  that  the 
draft  should  have  been  presented  for  acceptance 
before  maturity,  yet  that,having  been  so  present- 
ed, and  acceptance  refused,  the  defendant  ought 
to  have  had  it  regularly  protested,  and  notice  of 
dishonor  given  to  the  drawer.  The  court  further 
held,that  if  the  draft  was  presented  for  payment 
and  not  paid,  the  defendant  was  bound  to  have 
had  it  regidarly  protested  for  non-payment. 
True,  It  was  conceded,  that  the  defendant  might 
be  excused  from  the  performance  of  Uiese  duties 
if  it  were  shown  that  the  drawer  had  no  funds 
in  the  hands  of  his  factors  and  had  no  reason- 
able expectation  that  his  draft  would  be  accept- 
ed. But,  unless  this  excuse  could  be  established, 
the  doctrine  of  the  charge  was,  that  the  defend- 
ant must  have  complied  wiUi  all  the  before 
mentioned  formalftieB  incident  to  commercial 
paper,  in  order  to  entitle  it  to  the  benefit  of  the 
condition  for  avoiding  the  policy.  The  follow- 
ing language  was  used  on  this  subject.  The 
court  stud: 

'  'The  defense  of  the  Company  Is  that  the  con- 
dition for  payment  has  been  violated,  and  the 
policy  ceased  before  the  death  of  Pendleton. 
This  is  undoubtedly  a  good  defense  unless  the 
law  imposed  some  obligaticn  on  the  Company 
to  perform  some  duty  In  respect  to  the  drait 
which  it  has  not  performed,  and  the  neglect  of 
which  precludes  it  from  invoicing  the  breach 
of  the  condition  for  payment  as  a  defense.  In 
other  words,  If,  by  its  own  laches  and  neglect 
of  the  duty  assumed  by  its  holder  of  the  draft, 
the  faihira  to  pay  has  occurred  or  the  parties 
rvaci  injured,  the  Company  cannot  rely 

I  «vsj  breach  of  this  condition  as  a  defense. 

What,  then,  were  the  duties  imposed  on  the 
Company  as  the  holder  of  this  dnut  by  the  con- 
tract of  the  parties?  »  *  »  I  have  concluded 
that  the  true  measure  of  the  duty  of  the  Com- 

Cy  is  to  be  found  in  the  rules  of  law  govem- 
^  a  holder  of  commercial  paper,  and  that  by 
the  very  fact  of  taking  a  draft  like  this  it  as- 
sumed, hi  reference  to  this  paper,  all  the  duties 
devolving  on  a  bolder  of  It  taken  tor  any  other 
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consideration,  and  was  obliged  to  proceed  with 
it  as  any  holder  would  be  under  the  commercial 
law.  On  the  other  band,  any  neglect  to  pro- 
ceed properly  in  the  discbarge  of  that  duty 
would  be  excused  under  the  same  circumstances 
as  such  neglect  would  be  excused  with  anv  oth- 
er holder,  and  not  otherwise.  The  condiijon  in 
the  policy  was  a  security  to  the  Company,  of 
which  it  can  av^  itself  only  by  showing  a  strict 
compliance  with  that  duty,  or  some  lawful  ez> 
cuse  for  non-compliance. 

There  is  no  doubt  the  draft  was  sent  forward 
for  acceptance;  presentment,  and  acceptance  re- 
fused. •  •  •  It  was  not  protested  for  non-accept- 
ance, the  agents  of  the  Company  having  direct- 
ed that  no  protest  should  be  made,  and  no  legal 
or  proper  notice  of  non-acceptance  was  given 
to  the  drawer.  This  was  a  clear  breach  of  du^ 
on  the  inrt  of  the  Company,  and  precludes  it 
from  churning  a  forfeiture  of  the  policy  unless 
excused,  as  to  which  I  shall  Instructyou  further 
on.  If  protest  and  legal  notice  had  been  riven 
for  non-acceptance,  the  Company  need  not  nave 
presented  for  nonpayment;  but,  not  having 

Protested  the  note  K>r  non-ncceptan(%.  It  was  its 
u^  to  present  at  maturity  and  demand  pay- 
ment, lliere  is  some  dispute  as  to  whether  the 
note  was  presented  for  payment  on  the  day  of 
its  maturity,  namely:  October  14, 1871,  or  later, 
but  there  is  no  claim  that  it  was  protested  tot 
non-payment  and  legal  notice  given.  The  only 
notice  was  a  letter  from  the  agents,  dated  No- 
vember 30, 1871,  This  was  not  legal  notice,  and 
the  drawer  was  clearly  discharged  unless  the 
neglect  was  excused.  By  this  neglect,  as  well 
as  the  neglect  to  protest  and  give  legal  notice 
for  non-acceptance,  the  Company  precluded 
itself  from  reiving  on  a  breach  of  tue  condition 
in  the  policy. 

As  the  drawer  of  the  bill  in  this  case  was 
really  interested  in  the  policy  on  bchnlf  of  his 
children,  we  do  not  concur  in  the  view  taken  by 
the  court  below,  that  a  forfeiture  of  the  policy 
required,  on  the  part  of  the  Insurance  Com- 
pany, as  holders  of  the  bill,  the  same  diligence 
and  performance  of  the  same  acts,  as  were  re* 

?uire<d  of  It  to  make  the  drawer  liable  upon  It. 
'or  the  latter  purpose,  a  regular  protest  for  non- 
acceptance  or  non-payment,  or  a  proper  excuse 
for  omitting  them,  such  as  want  of  funds  in  the 
hands  of  the  drawees,  was  undoubtedly  neces- 
sary ;  for,  according  to  the  general  law  prevail- 
ing In  this  country,  the  draft  was  a  foreign  bill 
of  exchange,  being  drawn  by  a  person  r^deut 
In  one  State  npon  persons  resident  in  another. 
Buekrur  r.  FlntBev,  %  PeL,  689 ;  Diekim  v. 
Seat,  to  Pet ,  673.  679;  Story,  Bills,  sees.  28, 466; 
lDan.Neg.  Inst,  pp.  7,8,  sec.  7.  But  whether 
the  policy  would  not  be  forfeited  without  any 
such  protest,  or  excuse  for  non-protest,  Is  a  dif-  [707] 
ferent  question,  depending  upon  the  contract  of 
the  parties.  This  contract  wasexpressed  on  the 
face  of  the  draft  Itself,  which  contuaed  a  state- 
ment that  It  was  given  for  premium  on  polic? 
No.  2840,  followed  by  this  condition :  "which 
policy  shall  become  void  If  this  draft  Is  not  paid 
at  maturity."  This  was  the  condition  and  the 
only  condition  on  which  the  policy  was  to 
becomevoid.  The  primarycondition  expressed 
in  the  policy  Itself,  of  forfeiture  for  non-pay- 
ment of  the  memlum  on  the  day  It  became  due, 
was  waived  by  the  recei[^  of  toe  draft,  and  the 
cmueqib'nt  extension  of  the  time  thmt^.  The 
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renywal  receipt,  given  when  the  draft  was  re- 
ceived, was  absolute,  it  la  true,  acknowledging 
the  receipt  of  the  premium  and  declaring  the 
policy  continued  in  force  for  another  year.  But 
this  receipt  ia  explained  the  actual  transac- 
tion, the  mode  of  payment  bdng  shown  to  be 
the  making  and  delivery  of  the  draft  In  ques- 
tion, having  in  it  the  condition  above  expressed, 
which  condition  was  in  exact  accordance  with 
thesecondary  condition  contained  in  the  policy, 
namely :  "  «iilure  to  pay  at  maturity  any  note, 
obligation  or  indebt^ness  (other  tiian  the  an- 
nual credit  or  loan)  for  premium  or  Interest 
hereon,  shall  then  and  tiierrof  ter  cause  this  pol- 
icy to  be  void,  without  notice  to  any  ^artv  or 
parties  interested  herein."  We  think  it  clear, 
therefore,  tiiat,  notwithstanding  the  renewal  re- 
ceipt, the  condition  expressed  in  the  draft  was 
binding  on  the  insured .  As  we  have  shown,  that 
condition  was  tliat  the  policy  should  become 
void  if  the  draft  was  not  paid  at  maturity.  The 
draft,  being  without  grace,  matured  on  the  14th 
of  October.  1871.  H  not  paid  on  that  day  the 
policy  was  forfeited,  unless  It  was  the  usage  of 
the  New  Orleans  banks  to  grant  days  of  grace 
even  when  Uiey  were  waived,  of  which  there 
was  some  evidence  on  the  tnal.  In  such  cose, 
the  forfeiture  would  take  place,  if  the  draft 
were  not  paid  on  the  17tli  of  Octot>er.  Of 
coui'se,  it  must  be  presented  for  payment  on  the 
one  day  or  the  other,  for  tlie  drawees  could  not 
pay  It  unless  it  was  presented,  for  they  would 
not  know  where  to  And  it.  But  supposing  it  to 
have  been  pixsented  for  payment  and  payment 
refused  by  the  drawees,  then  the  condition  of 
forfeiture  was  complete.  Protest  and  notice  of 
[7081  ii(^u-pByiu(^Qt  mi^ht  be  further  necessary  to 
hold  the  drawer,  if  the  Insurance  Company  de- 
sired to  bold  him ;  but  they  were  not  necessary 
to  the  forfeiture.  That  occurred  when  non-^^- 
ment  at  maturity  or  presentation  occurred.  The 
drawer,  Pendleton,  who  took  entire  charge  of 
the  policy  for  his  children,  put  its  existence  on 
the  condition  of  [)ayment  ot  the  draft  at  matu- 
rity ;  and  it  T?as  his  business,  as  agent  or  guard- 
ian of  his  children,  to  sec  that  the  draft  was 
thus  paid ;  that  the  requisite  funds  were  in  the 
hands  of  Uic  drawecsorthat  they  would  pay  It, 
wbctlier  In  funds  or  not.  Such,  we  think,  was 
the  clear  purport  of  the  condition,  and  as  the 
court  below  took  a  different  view,  holding  that 
the  Insurance  Company  was  bound,  not  only  to 
pri'sent  the  draft  for  paymeut  but  to  have  it  pro- 
tested for  non-payment,  before  a  forfeiture  of 
till!  policy  would  ensue,  the  judgment  must  be 
reversed. 

What  might  have  been  the  result  had  the  bill 
of  a  Btran^r  been  taken  in  payment  of  the 
premium,  is  a  different  question  which  we  are 
not  now  called  upon  to  decide.  It  may  be  that 
in  such  a  case  the  Company  would  have  been 
required  to  take  all  the  steps  necessary  to  fix 
the  liability  of  all  the  parties  to  the  bill. 

With  regard  to  the  other  points  raised  by  the 
plaintiff  in  error  a  few  words  will  suftlce. 

1.  It  contended  at  the  trial,  and  contends  here 
that  no  presentment  of  the  draft  was  necessary, 
because  Pendleton  had  no  funds  in  the  bonds 
of  tlic  drawees.  The  substance  and  effect  of 
the  cliar'^e  given  by  the  court  on  tliis  point  was, 
that  if  Pendleton  hod  a  reasonable  expectation 
that  the  (Inif  t  would  be  accepted  and  paid;  as  if 
there  was  an  ugreeuient  between  him  and  the 
S7U 


drawees,  that  they  would  accept  bis  drafts,  ora 
course  of  dealing  between  them  in  which  the 
drawees  were  accustomed  to  accept  his  dntfto 
without  reference  to  the  state  of  their  mutual  ac- 
counts, he  was  entitled  to  demand  and  notice;  or, 
according  to  our  view  of  the  principal  point  h 
the  case,  the  Insurance  Company  was  lx)und  to 

f resent  the  draft  for  payment  at  Its  maturity. 
B  this  we  think  there  was  no  error.  The  law 
is  laid  down  substantially  to  the  same  effect  in 
Dickint  v.  Beai,  10  Pet.,  577,  and  see,  2  Dan. 
Neg,  Inst.,  sec.  1074. 

2.  The  plaintiff  in  error  contends  that,  as  the  [709] 
draft  was  not  accepted  by  the  drawees  when 
presented  for  acceptance.  It  was  under  no  obH- 

fition  to  present  it  for  payment  at  maturity, 
his  would  be  so  in  an  ordinary  case  of  non- 
acceptance  of  a  bill,  provided  it  was  followed 
up  by  protest  and  notice.  But  this  particular 
draft  or  bill  had  a  condition  in  it,  that  the  pol- 
icy should  be  void  if  it  were  not  paid  at  matu- 
rity, and  the  plaintiff  in  error  ctdmed  the  bene- 
fit of  this  condition.  As  forfeitures  upon  condi- 
tion broken  are  to  be  strictly  construed,  the  con- 
dition In  this  case  could  not  be  regarded  as  broken 
by  the  nou-acceptanceof  the  billbefore  maturity; 
but  could  only  be  broken  by  non-payment  at 
maturity.  The  drawees  might  not  have  felt 
authorized  to  accept  the  bill  when  it  was  pre- 
sented; and  yet,  when  it  came  to  maturity,  in 
consequence  of  further  advice  from  the  drawer, 
or  other  reasons,  they  might  be  ready  and  will- 
ing to  pay  it.  The  holders  of  the  policy  were 
entitled  to  this  opportunity  of  obviating  a  for- 
feiture. We  ai-e  of  opinion,  therefore,  that  the 
court  below  was  right  in  holding  that  a  pre- 
sentment for  payment  was  necessary,  notwith- 
standing the  non-acceptance. 

8.  The  plaintiff  in  error  further  contends  that 
the  charge  was  erroneous  in  uoIdinK  that  no 
formal  proof  of  the  death  of  S.  H.  Pendleton 
was  necessary  In  this  case.  On  this  point  the 
charge  was  as  follows:  "As  to  the  proof  of 
loss  not  being  filed,  it  Is  conceded  notice  of  the 
death  was  given.  If,  when  that  was  done,  the 
agents  of  £e  Company  repudiated  all  liability 
and  Informed  the  parties  that  the  policy  had 
lapsed,  then  no  proof  of  loss  was  required  by 
them,  and  the  fiulure  to  file  It  cannot  alter  the 
case."  We  think  that  there  was  no  error  In 
tliis  instruction.  The  weight  of  authority  Is  in 
favor  of  the  rule,  that  a  distinct  denial  of  lia- 
bility and  refusal  to  pay,  on  the  ground  tliat 
there  is  no  contract,  or  that  there  is  no  liability, 
is  a  waiver  of  the  condition  requiring  proof  of 
the  loss  or  death.  It  is  equivalent  to  a  dedara- 
tion  that  It  will  not  pay,  though  the  proof  be 
furnished.  Tayloe  v.  Int.  Co.,  9  How.,  S90, 
408;  AO^e  v.  Im.  Co.,  6  H.  &  J.,  408;  Nor- 
wich Co.  T.  Im.  Co.,  84  Conn.,  561;  IViwfnff  v. 
/m.  Co.,  Ill  Mass.,  93,  110;  Brink  v.  /n».  Co.,  ,-1*1 
80  N.  Y.,  108;  May,  Ins.,  sees.  4G8,  469.  ^ 

The  preliminary  proof  of  loss  or  death  re- 
quired by  a  policy  Is  intended  for  the  secori^ 
of  the  Insurers  In  paying  the  amonnt  insured. 
If  they  refuse  to  pajr  at  all,  and  base  their  re- 
fusal upon  some  distinct  ground  without  refer- 
ence to  the  want  or  defect  of  the  preliminary 
proof,  the  occasion  for  it  ceases  and  it  will  be 
deemed  to  be  waived.  And  this  can  work  no 
prejudice  to  the  insurers,  for,  in  an  action  on 
the  policy,  the  plaintiff  would  be  obliged  to 
prove  the  deatb  of  the  person  whose  life  was 

118  V.  S. 


Digitized  by 


Google 


1884. 


Whttnbt  t.  Uobbow. 


60&-60C 


tnrared,  wfaetbei  the  prelimlnaiy  proo&  were 
ezhildted  or  not 

7%e  judgment  ^  the  Oirmit  Court  it  reeermd 
and  Vueauae  remanded,  v>Hkdireet£on$  to  award 
anno  trial. 
IVtMcopy.  Test:  _  ^ 

Jamea  H.  UoKenney,  CleA,  Bnp.  Oonit,  JJ.  B. 

Order,  March  28,  188S. 

"It  appearing  by  the  record  In  this  case  that 
the  writ  of  error  and  citation  were  agaAiut  P. 
A.  Pendleton  only,  whereas,  the  Judgment  be- 
low was  to  favor  of  said  Pendleton  and  three 
other  persons,  and  no  summons  and  severance; 
it  is,  therefore,  ordered  that  the  plsdntifl  in 
error  show  cause  on  Monday,  the  l6th  day  of 
April  next,  why  the  Judgment  rendered  herein 
on  the  5th  day  of  January  last,  should  not  be 
vacated  and  the  writ  of  error  dismissed;  and  the 
clerk  is  directed  to  serve  a  copy  of  this  rule  on 
the  respective  parties  or  their  attorneys  by  mall. 
By  the  Court, 

Per  Mr.  Jwttiee  Bradley." 

Order,  April  18, 1885. 
"  It  appearing  to  the  court  that  the  writ  of 
error  in  this  case,  is  defective  In  the  statement 
of  the  title  of  the  action  below  and  the  parties 
thereto  in  this:  that  P.  A.  Pendleton  is  named 
as  plaintiiT  below,  whereas,  the  plaintiffs  were 
Pleasant  U.  Pendleton,  Caroline  £.  Dizon  and 
her  husband  Charirs  V.  Dixon,  Mary  E.  Pen- 
dleton and  Francis  M.  Pendleton,  and  it  appear- 
ing that  the  said  mistake  was  an  ovendght  and 
did  not  affect  the  proceedings  ot  argument  of 
the  cause- 
It  is  ordered  that  the  writ  of  error  may  he 
amended  by  inserting  the  names  of  the  omitted 

Slaintiffs  below,  and  that  a  citation  issue  to 
lem  returnable  to  the  20th  instant;  and  that 
the  defendants  In  error  have  leave  to  enter  an 
order  for  a  rehearing  of  the  cause  at  the  next 
Term  of  the  court,  if  they  shall  elect  to  do  so 
during  the  present  Term,  and  that  neltherparty 
recover  costs  on  these  motions. 

Per  Jfr.  JuHiM  Bradley.** 

Order,  May  4.  1885. 

"The  defendants  in  error  having  filed  their 
election  to  take  an  order  for  a  rehearing  of  this 
cause  at  the  next  Term  of  this  court,  pursuant 
to  an  order  of  this  court  entered  herein  on 
April  18,  1885; 

It  is,  therefore,  now  here  ordered  by  this 
court  that  the  Judgment  entered  herein  on  the 
5th  day  of  January,  188d,  be  and  the  same  is 
hereby  set  ai^de  and  the  cause  restored  to  the 
docket  for  rcargument  at  the  next  Term. 

Per  Jfr.  OhitfJuttiee  Waite.** 


I]  EUELINE  S.  WHITNEY  bt  al.,  Ftfft.  in 
JBrr., 

V. 

mSHA  MORROW. 
(See  B.  C,  Beporter^  ed.,  eeMOl) 

Hvt^  to  dtfdat  title— ^eet  of  eongrmional  ton- 
finaaUffn  ef  UOe. 


L  Where  CODi 
a  proviso  that 

112  U.  8. 


confirmed  a  craot  of  land, with 
<w>nflrniatlwi  shfmlil  not  extend 


to  any  lands  oooupled  by  the  United  States  for  mtlk 
tary  purposes,  another  party,  clalmlos  the  land  by 
aButwequentKovemmeDt  patent,  in  order  to  defeat 
the  oontlnners  title,  must  show  that  the  land  was 
occupied  by  the  United  States  for  military  purpoaee. 

2.  If.  by  a  legislative  declaration,  a  speolflo  traofc 
iB  ooDflrraed  to  anyone,  his  title  Is  not  atrragthened 
by  a  subsequent  patent  from  the  government, 

[No.  114.] 

Arguod  Dee.  S,  I884.     Iheided  Jan.  6, 1885. 

TN  ERROR  to  the  Supreme  Court  of  the  State 

X  of  Wisconsin, 

The  history  and  facts  of  the  case  appear  In 
the  opinion  of  the  court. 

Matrt.  Enoch  Totton  and  A.  L.  Martin, 
for  plaintiffs  in  error. 

2«o  counsel  appeared  for  d^cndant  in  ernv. 

Mr,  Juatice  Field  delivered  the  opinion  of 
the  court: 

This  case  was  before  ^is  court  at  the  Octo- 
ber Term  of  1877.  96  U.  8. ,  651  [XXIV. ,  456]. 
It  is  an  action  of  ejectment  for  the  possession 
of  a  tract  of  land  consisting  of  ninety-four  acre* 
and  a  fraction  of  on  acre.situatedin  theBorou|;h 
of  Fort  Howard,  in  Brown  County,  Wisconsm. 
The  plaintiffs  derived  their  title  to  the  premise* 
from  one  Pierre  Grignon,  to  whom,  on  June  3, 
1 870,  a  patent  was  issued  by  the  United  States, 
The  defendant,  in  his  answer,  sets  up  an  ad* 
verse  possession  of  the  land  in  himself  and 
those  through  whom  he  derived  his  interest,  for 
more  than  forty  years,  under  a  claim  of  title, 
exclusive  of  any  other  right,  founded  upon  a 
written  instrument  as  a  conveyance  of  the  prem- 
ises. It  was  admitted  that  he  was  in  the  pos- 
session of  the  land  at  the  commencement  of  tiie 
action,  and  on  the  trial  be  relied,  not  onlv  upon 
his  adverse  possession  but  also  upon  a  legisla- 
tive confirmation  of  a  claim  to  it,  under  the 
Act  of  February  21, 1823,  by  Alexis  Gnnlapier, 
from  whom  be  traced  bis  title.  It  appearod  on 
that  trial  that  commissioners  under  the  Act, 
which  revived  and  continued  in  force  certain 
previous  Acts  for  the  adjustment  of  land  claims 
m  the  Territory  of  Michigan,  which  then  in-  [0941 
eluded  Wisconsin,  had  confirmed  a  claim  to 
land  presented  by  said  Qardi^ier  and  one  pro- 
seoted  by  Pierre  Qriguon.  The  confirmations 
were  subject  to  tlie  condition  that  the  tractf 
confirmed  did  not  interfere  with  certain  previous 
confirmations.  On  April  17, 1828,  Congresscon- 
flnned  the  acts  of  the  commissioners  respecting 
these  claims,  that  is  "confirmed  the  confirma' 
tioos,"  with  a  prov)so,however,that  they  should 
not  be  so  construed  as  to  extend  to  any  lands 
occupied  by  the  United  States  for  military  pur- 
poses. The  Act  also  made  it  the  duty  of  the 
register  of  the  land -office  at  Detroit  to  issue  to  the 
claimants  certificates,  upon  which  patents  were 
to  be  granted  by  the  Commissioner  of  the  Gen- 
eral Land-Ofilce.  But  It  did  not  appear  on  the 
trial  that  any  patent  had  ever  be«n  issued  to 
Gardapier.  The  court  held  that  if,  at  the  time 
of  the  confirmation,  the  land  claimed  by  him 
was  not  occupied  by  the  United  States  for  mili- 
tary purposes,  it  operated  to  vest  in  him  a  per- 
fect title  to  the  land;  a  legislative  confirmation 
always  operating,  unless  accompanied  with  res- 
ervations, as  a  conveyance  of  the  estate,  or  right 
of  the  govei-nment,  to  the  party  who  u  to  pba- 
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MSsioD  of  the  premises  or  has  an  loterest  in  them. 

The  tract  confirmed  appeared  tohave  clearly 
defined  boundaries,  or,  at  least,  such  as  were  ca- 
pable of  identification.  The  question,  therefore, 
whether  the hmd  was  tbusoccu pied  was  of  the  ut- 
most consequence,  and  the  defendant  offered,  in 
various  forms,  to  prove,  by  witnesses  produced 
for  that  purpose,  that  it  was  not  thus  occupied 
on  the  confirmation  bj  Congress  and  had  not 
been  previously  i  and  also  that  for  a  period  of 
nearly  forty  years  the  land  bad  been  in  the  act- 
ual, open,  notorious  and  ezcluaive  possession 
of  Oardapier  and  parties  claiming  under  him, 
and  that  during  that  time  it  bad  been  cultivated, 
improved  and  built  upon  without  objection 
from  anyone.  But  the  court  refused  to  admit 
the  proof  and  also  refused  an  instruction  to  the 
jurr,  which  was  requested,  that,  in  order  to 
find  for  the  plaintiff,  tlicy  must  be  satisfied  that 
the  land  was  occupied  for  military  purposes  on 
April  17, 1638,  or  was  reserved  for  military  pur- 
poses at  that  time  or  was  treated  by  the  govern- 
ment as  thus  reserved. 

The  plaintiff  recovered,  but  for  the  error  in 
f  ^5]thia  ruling  and  refusal,  this  coiul  reversed  the 
Judgment  and  ordered  a  new  trial. 

On  the  second  trial,  the  judgment  In  wUch  li 
now  before  us  for  review,  no  proof  wasoflercd 
of  the  military  occupation,  the  plaintiffs  relying 
upon  the  patent  to  Qrignon,  and  the  defendant 
upon  the  legislative  confirmntion  of  tlic  claim 
to  Gardapier,  which  operated  to  perfect  his  title 
to  the  tract  named  including  tbe  prcmisesin  con- 
trovei'sy,  if  it  were  not  excepted  by  its  occupa- 
tion by  the  United  States  for  militnrv  purposes. 
Such  an  exception,  if  it  existed,  should  have 
been  established  by  the  plaintiffs,  whose  right  to 
the  premises  depended  upon  iU  existence.  If 
the  land  was  thus  occupied,  the  ronfirmation 
did  not  apply  and  it  remained  public  property. 
That  which  was  essential  to  the  plaintiffs'  re- 
covery was  not.  therefore,  establi^cd,  nor  was 
any  evidence  offered  for  thnt  purpose.  The  con- 
firmation to  Gardapter  and  the  title  whicli  fol- 
lowed to  the  tract  desi^ated  stood  unques- 
tioned and  justified  tbe  direction  given  to  the 
luiy  that  they  should  find  for  the  defendant. 

It  would  seem  that  the  plaintiffs  offered  a 

f>atent  to  Gardapier,  also  issueil  in  1870,  and  that 
ts  admission  was  refused.  Wc  cannot  see  what 
bearing  it  may  have  had,  as  a  copy  of  it  is  not 
contained  nor  are  its  contents  stated  in  the  rec- 
ord. It  could  not  deprive  the  confirmee  of  the 
land  confirmed  to  him  by  the  Act  of  Congress 
if  Uiatwos  by  specific  boundaries,  distinguish- 
ing nnd  separating  it  from  other  parcels,  or  was 
capable  of  identification.  If,  by  a  legislative 
declaration,  aspccific  tract  is  confirmed  to  any- 
one.his  title  is  not  strengthened  by  a  subsequent 
patent  from  the  government.  That  instrument 
may  be  of  great  service  to  him  in  proving  his 
title,  if  contested,  and  the  extent  of  his  land, 
especially  when  proof  of  its  boundaries  would 
ctberwise  rest  in  the  uncertain  recollection  of 
witnesses.  It  would  thus  bean  iDStrumcntof 
quiet  and  securitv  to  him,  but  it  could  not  add 
to  the  validity  and  completeness  of  the  title  con- 
firmed by  the  Act  of  Congress.  Lanmlean  v. 
Sanet,  M  Wall.,  621  [88 TJ.  8.,  XXII.,  600]; 

v.  Oarier,  93  U.  S.,  78  [XXIU.,  B07]; 
TWm)  V.  Spring,  SSawrer,  309,  216. 
If  there  were  any  dlnrmmce  in  the  grade  of 
TAflAi  conveyances  of  the  government,  that  by 

^  ^878 


ft  direct  legislative  Act  and  that  by  officers  act* 
ing  under  provisions  of  the  statute,  it  would 
seem  that  there  should  be  greater  weight  and 
dignity  attached  to  the  legiuatira  grant  as  pro- 
ceeding more  immediately  from  the  louroe  of 
title  than  the  patent.  No  impeachment  can  ba 
'  had  of  the  motives  of  the  Legislature;  frhereta, 
tbe  motives  of  officers  employed  to  supervise  the 
alienation  of  public  lands  may  sometimes  be 
questioned,  as  in  proceedings  to  set  aside  their 
action.  SUll,  if  the  law  be  eompUed  with,  the 
title  passes  as  completely  in  Uie  one  caseasin  the 
other.  Montgomarj/  t.  Bnani,  1  Sawyer,  097. 
Judgment  affirmicL 
True  copy.  Test: 

James  H.  UoKenney,  CteA,  Bup.  Oottit,  U.  B. 


ST.  PAUL  AND  SIOUX  CITY  RAILROAD 
COHPANY,  THOMAS  A.  SCOTT  bt  al, 
F^.  in  Err., 

V. 

WINONA  AND  ST.  PETER  RAILROAD 
COMPANY. 

<See  8.  a.,  Bcpportor^i  ed.,  7S>-7S3.> 

OraiiU  <if  landt  in  aid  ^  raibvadt—priori^t  «i 
location  and  tiU«—tand»  $ele^cd  in  mv  0^  Mow 

mld—prioritj/  of  $eUeti<ni. 

*  1.  In  (CTRnts  of  lands  to  aid  la  bulldlntr  railroads, 
the  title  to  the  laadswltlifntheprlmnry  Ilmlta  with- 
in which  all  the  odd  or  even  sections  are  r ran  ted, 
relatei,  after  the  road  la  located  aoconllnE  to  law, 
to  tbe  date  of  the  grant;  and  In  cases  where  thcee 
limits,  as  between  different  roads  oontlfct  or  en- 
croach OD  each  other,  prloritr  nC  date  of  tlio  Act  of 
CongroBg.  and  not  prlorltv  of  location  of  tbe  line  of 
roa(£  gives  priority  of  title. 

&  when  the  Aote  of  Congress  In  such  cases  an  of 
the  same  date,  or  grants  are  made  for  differont  roads 
hy  the  aame  statute,  priority  of  location  irlves  do 
priority  of  right;  but  where  tbe  limits  of  tbe  pri- 
mary grants,  which  are  settled  by  tbe  location,  coo- 
fllot,  as  by  crontng  or  lapping,  tlie  partfoe  bulldtnf 
the  roads  u  nder  those  gran  ts  nuEe  the  socUooa,  witk- 
in  the  oonflloting  limits  of  primary  location,  in  equal 
undivided  moieties,  without  regard  to  priority  ot 
location  of  the  line  of  the  road,  or  priority  of  ooa- 
struction. 

8l  a  different  rule  prevails  In  case  of  lands  to  be 
tOecUd  in  lieu  of  those  within  the  limits  of  prlmsir 
location,  which  have  beensoldorpraempteabetion 
the  location  Is  made,  where  tbe  Hmlta  of  sslirtlw 
interfere  or  overlap. 

4.  In  sticb  cases  neither  priority  of  grantjttor  pri- 
ority of  location,  nor  priority  of  oonatructlon  girt 
priority  of  right ;  but  this  Is  oetenidned  by  priori^ 
of  selectton,  where  the  selection  Is  made  aoootdlnf 
to  law.  „ 

[No.  189J 

Argiud  Dee.  IS,  19,1884.  JMdedJan.S,188S. 

F ERROR  to  the  Supreme  Court  of  the  State 
of  Minnesota. 
The  history  and  facta  of  the  case  appear  fai 
the  opinion  of  the  court. 
Mr.  E.  C.  Palmer,  for  plaintiffs  In  nror. 
Mr.  ThomM  Wilaon,  for  d^tandant  is 
error. 

Mr.  JvttiM  Hnier  delivered  the  oplnfaii  of 

the  court : 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Minnesota,  and  a  motion  is  madB 
to  dismiss  it  for  wont  of  jurisdiction. 

It  will  BulBciently  appear  in  tbe  opinion  on 

*Head  notes  hr  Mr.  JtuUes  IbUJB. 
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tiie  merits,  that  the  rights  asserted  by  both  par- 
ties are  founded  on  Acts  of  Congress  and  re- 
quire the  construction  of  those  Acts  to  deter- 
mine  their  conflictiog  claims.  The  motion  to 
diamiaa,  therefore,  cannot  prevail. 

The  source  of  this  controversy  Is  to  be  found 
in  the  Act  of  Congress  of  March  3,  1857,  11 
Stat  at  L.,  195,  making  grants  of  land  to  the 
Territory  tit  Minnesota  and  the  State  of  Ala- 
bama to  ud  In  the  consttuction  of  railroads. 
The  1st  section  of  this  statute,  the  important  one 
In  the  case,  is  as  follows: 

"Beit  enacted  by  tlie  Senate  and  House  of  Re^ 
reaentative*  of  the  United  Statea  of  Amrriea  in 
Congreu  asiembled,  That  there  be  and  is  here- 
by granted  to  the  Territory  of  Minnesota,  for 
ih.Q  purpose  of  aiding  in  the  construction  of  rail- 
roads from  Stillwater,  by  way  of  St.  Paul  and 
St  Anthony,  to  a  point  between  the  foot  of  Big 
Stone  Lake  and  the  mouth  of  Sioux  Wood 
River,  witib  a  branch  via  Saint  Cloud  and  Crow 
Wing  to  the  navigable  waters  of  the  Red  River 
of  the  North  at  such  point  as  the  Legislature  of 
said  Territory  may  determine;  from  St.  Paul 
mndfrom  St.  Anthoiiy  via  Minneapolis  toacon- 
venient  point  of  junction  west  of  the  Hissis> 
flippi,  to  the  southern  boundary  of  the  Terri- 
tory, in  the  direction  of  the  mouth  of  the  Big 
Sioux  River,  with  a  branch  via  Faribault  to  the 
north  line  of  the  State  of  Iowa,  west  of  range 
sixteen;  from  Winona  via  St.  Peter,  to  a  point 
on  the  Biff  Sioux  River  south  of  the  forty-fifth 
parallel  of  north  latitude;  also  from  La  Cres- 
cent, via  Target  Lake,  up  the  valley  of  Root 
River,  to  a  pomt  of  junction  with  the  last  men- 
tioned road,  east  of  range  seventeen;  every  al- 
ternate section  of  land  desi^ated  by  odd  num- 
bers, for  six  sections  in  width  on  each  side  of 
S]  each  of  said  roads  and  branches;  but  in  case  it 
shall  appear  that  the  United  States  have,  when 
the  lines  or  routes  of  said  roads  and  branches 
are  deflnitely  fixed,  sold  any  sections,  or  any 
parts  thereof,  granted  as  aforesaid,  or  that  Oie 
right  of  preemption  has  attached  to  the  same, 
then  it  shall  be  lawful  for  any  agent  or  agents 
to  be  appointed  by  the  Qovernor  of  said  Terri- 
tory or  future  State  to  select,  subject  to  the  ap- 
proval of  the  Secretary  of  the  Interior,  from  the 
Isnds  of  the  United  States  nearest  to  the  tiera 
of  sections  above  specified,  ao  much  land  in  al- 
ternate sections  or  i>arts  of  sections  as  shall  be 
equal  to  such  lands  as  the  United  States  have 
sold  or  otherwise  appropriated  or  to  which  the 
rights  of  preemption  have  attached  as  aforesaid; 
which  lands  (thus  selected  in  lieu  of  those  sold, 
and  to  which  preemption  rights  have  attached 
as  aforesaid,  together  with  the  sections  and  parts 
of  sections  designated  by  odd  numbers  as  aiore- 
aaid  and  appropriated  as  aforesaid)  shall  be  held 
by  the  TOTritoiv  or  future  State  of  Minnesota 
tor  the  use  and  purpose  aforesaid;  Provided, 
That  the  land  to  be  so  located  shall  in  no  case 
be  further  thnn  fifteen  miles  from  the  tines  of 
said  roads  or  branches,  and  selected  for  and  on 
account  of  each  of  said  roads  or  branches;  Pro- 
vided further.  That  the  lands  hereby  granted 
for  and  on  account  of  said  roads  and  branches, 
aeverally,  shall  be  exclusively  applied  In  the 
construction  of  that  road  for  and  on  account  of 
which  such  lands  are  hereby  granted,  and  sh^l 
be  dis[K>eed  of  only  as  the  work  progresses,  and 
tiie  same  shall  be  applied  to  no  other  purpose 
whatsoever;  And  provided  further.  That  any 
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and  all  lands  heretofore  reserved  to  the  United 
States,  by  any  iiXA  of  Congress  or  In  any  othei 
manner  by  competent  authority,  for  the  pur- 
pose of  uding  m  any  object  of  internal  Im- 
provement or  for  any  other  purpose  whatsoever, 
be  and  the  same  arc  hereby  reserved  to  the  Unit- 
ed Stales  from  the  operation  of  this  Act,  ex- 
cept so  far  as  it  may  be  found  necessary  to 
locate  the  routes  of  sdd  railroads  and  branchei 
through  such  reserved  lands,  in  which  case  tiie 
rights  of  way  only  shall  be  granted,  subject  to 
the  approval  of  the  President  of  the  United 
States. 

The  Territory  of  Minnesota  accepted  this 
grant  and  conferred  the  right  to  the  lands  which 
came  to  it  by  means  of  its  provisions  on  certain 
railroad  corporations,  which  f^led  to  perform  I"»"l 
their  obligations  to  the  State;  by  reason  of 
which  ana  by  the  foreclosure  of  statutory  mort- 

f &^ea,  the  State  resumed  control  of  the  lands, 
t  IS  unnecessary  to  pursue  the  various  steps  by 
which  it  was  done,  but  it  may  be  stated  shortly 
that  the  right  to  build  one  of  the  roads  men- 
tioned in  the  Act  of  Congress,  and  to  receive 
the  landsgrantedlnaid  of  the  enterprise,  name- 
\T.  from  St.  Paul  and  8t  Anthony,  by  way  of 
Minneapolis,  to  the  southern  boundary  of  the 
State,  in  the  direction  of  the  mouth  of  the  Big 
Sioux  River,  became  vested  in  the  St.  Paul  and 
Sioux  City  Railroad  Company,  the  plaintiff  Id 
error  in  this  case. 

A  similar  right  in  regard  to  the  road  to  be 
built  from  Winona  via  St.  Peter  to  a  point  on 
the  Big  Sioux  River,  south  of  the  forty-fifth 
parallel  of  latitude,  and  to  the  lands  granted  by 
the  Act  in  aid  of  it,  became  vested  in  ue  Winona 
and  St.  Peter  RaUroad  Company,  the  defend- 
ant in  error. 

These  Companies  have  complied  with  the 
terms  of  tiie  grant  by  Congress  and  by  the  Min- 
nesota Legislature  and  completed  the  construc- 
tion of  the  roads  which  they  undertook  to  build. 
They  have  also,  each  of  them,  received  large 
quantities  of  the  land  appropriated  by  the  Act 
of  March,  1867,  and  by  subsequent  Acts  on  the 
same  subject,  and,  at  one  point  where  the  lines 
of  the  two  roads  crossed,  so  that  the  grant  of 
lands  to  each  of  the  rosds  ran  into  the  other's 
limits,  tiie  conflict  has  been  settied  by  adopting 
the  principle  of  an  equal  undivided  interest  in 
the  lands  so  situated. 

The  present  controversy  has  relation  to  an- 
other part  of  the  general  course  of  these  roads, 
where  the  lines  of  their  location,  not  approach- 
ing each  other  so  close  that  the  limits  of  six 
miles  within  which  the  alternate  six  sections  are 
to  be  first  sought  for  interfere  with  each  other, 
but  so  close  that  the  fifteen  miles  limits,  under 
the  Act  of  1857,  of  selection  for  lands  sold  or 

ftreempted  do  overlap  each  other,  as  do  also  the 
imits  of  the  extension  of  the  grants  under  the 
Acts  of  1864  and  1865,to  be  ber^ter  considered. 

It  is  in  regard  to  the  lands  to  be  seleetedvuidsT 
all  these  grants,  and  chiefly  in  regard  to  the 
claim  of  me  St.  Paul  Company,  that,  in  search  rwoA] 
of  its  deficient  lands  tn  place,  using  that  phrase 
for  lands  within  six  miles  of  its  road,  which  had 
been  disposed  of  before  its  Iocation,it  can,  within 
its  limit  of  fifteen  miles  under  the  original  Act, 
or  its  twenty  miles  under  the  subsequent  Acts, 
make  those  selections  of  odd  numbered  sections 
within  the  six  mile  limit  of  the  Winona  Com- 
pany, that  the  present  controversy  arises. 
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The  Secretary  of  the  Ulterior,  ifter  a  contest 
before  the  department  between  the  parties  to 
the  present  litinttlon,  certifled  to  the  State  of 
Hinoeeota,  on  May  14, 1874,  a  large  qnaatity 
of  lands,  of  odd  numbered  sections,  within  the 
six  miles  limit  of  the  Winona  road,  as  land  prop- 
eriy  selected  by  the  St.  FaulCompanj,  to  mafie 
up  its  defidendes  of  lands  within  its  own 
nx  mile  limits,  and  also  to  make  m  its  defl* 
cienciee  within  the  twenty  niile  limits  before  n- 
ferredto.  A  small  part  of  these  lands  was  within 
the  fifteen  mile  limits  of  the  Winona  road  and 
not  within  its      mile  limit. 

Thereupon  the  Winona  CompaoT  brought 
the  present  suit,  hi  the  proper  court  of  the  State, 
to  have  a  declaration  oC  its  riehts  In  tha  lands 
described  in  a  schedule  attached  to  Uie  bUl,  as 
against  the  St.  Paul  Company  and  others,  and 
to  restrain  them  from  recdving  a  iMitent  or  other 
evidenceaof  title  to  the  land8,froiD  the  Governor 
of  the  State. 

The  local  coun  .^ranted  relief,  but  whether  to 
the  full  extent  of  the  prayer  of  plaintiff  wc  do 
not  know,  for,  while  the  judgment  of  that  court 
is  before  us,  with  a  apeSfic  description  of  the 
pieces  of  land  which  It  declares  to  be  riebtfully 
owned  by  the  Winona  Company,  the  schedules 
referred  to  in  the  original  petition  are  not  in  the 
record.  From  that  judgment  the  St.  Paul  Com- 
pany appealed  to  the  Supreme  Court  of  the 
State,  where  it  was  affirmed  and  then  prose- 
cuted this  writ  of  error  to  that  Judgmrat  of  af- 
firmance. 

The  Judge  of  the  District  Court  for  Blue 
Earth  County,  in  which  the  case  was  tint  tried, 
made  an  elnliomte  finding  of  tiie  fnct-s  on  which 
his  judgment  was  rendered,  and  ulso  an  amend- 
ed finding,  and  by  these,  so  far  as  any  contro- 
rersy  on  the  facts  arises,  the  Supreme  Court  of 
Minnesota  was  governed  and  so  is  this  coui-t 
[7XS]  These  flodings  ox  fsct  are  very  full  and  are  in 
tended  to  meet  several  aspects  of  the  case,  some 
of  which  are,  in  our  view,  immaterial  to  its  de- 
dsion. 

The  Supreme  Court  of  Minnesota  divides  the 
lands  In  controversy  in  the  suit  into  four  classes, 
only  the  first  two  of  which  are  in  controversy 
here,  namely: 

First.  Those  lying  without  the  six  but  with- 
in the  fifteen,  miles  limits  of  the  defendant,  the 
St  Paul  Company  and  within  the  six  miles 
limits  of  plaintiff,  Uie  Winona  Company. 

Second.  Those  lying  without  the  six  miles 
limits  of  each  company,  within  the  fifteen  miles 
limits  of  plaintiff,  the  Winona  Company,  and 
without  the  fifteen  but  within  the  twenty  milis 
limits  of  the  defendant,  the  St.  Paul  Company. 

The  decifflon  of  that  court  gave  the  lands  em- 
braced in  both  these  classes  to  the  Winona  Com- 
pany, and  the  St.  Paul  Company  assigns  fur 
error  here  that  it  is  entitled  to  both  dasscs. 

The  Act  of  March  8,  1857,  is  of  the  class  of 
Acts  which  this  court  has  repeatedly  held  to  be 
agranttnprtK9m<t'.  Italanguuge  is  "Thattiierc 
be  and  hereby  is  granted  to  the  Territory  of 
Minoesola  *  *  «  every  alternate  section  of 
land  designated  by  odd  numbers,  for  six  sec- 
tions in  width  on  each  side  of  said  roads;"  and 
though  the  roads  may  not  be  located  through 
these  lands  for  several  years,  whenever  Uie  lo- 
catiOD  is  made  the  alternate  odd  numbered  sec- 
tions are  thereby  ascertained,  and  the  title  then 
perfected  xelatei  back  to  the  statute;  and  as  to 
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all  such  sections  or  parts  of  sections,  not  sold  or 
to  which  a  preemption  right  has  not  attached 
at  the  time  of  this  location,  the  title  is  valid 
tiom  the  date  of  the  Act.  There  are  perhaps 
other  lands  reserved  by  the  United  States  and 
otherwise  excepted  out  of  the  grant  whidi  do 
not  pass,  but  these  are  not  material  to  ttu  de- 
cision of  the  present  case. 

In  this  Act  of  March  8, 1857,  and  in  the  ear- 
lier Act  of  May  16. 1856,  granting  lands  to  the 
State  of  Iowa  for  railroad  purposes,  and  per- 
haps in  other  similar  Acts,  Congress  has,  in  a 
single  statute,  made  provisions  for  several  dif- 
ferent roads,  with  different  places  of  beginning 
and  ending,  and  running  in  different  directions. 
These  roads  have,  in  every  instance,  been  built 
by  different  corporations,  organized  under  state 
laws,  having  no  other  connection  with  eodirwfyi 
other  than  this  common  source  from  which  the 
lands  are  received,  and  the  rights  and  duties 
arising  imder  these  Acts  of  Congress  and  the 
Acts  of  the  State  on  the  same  subject 

In  each  and  all  of  these  cases  the  date  of  the 
title  and  the  source  of  the  title  is  the  same, 
because  it  arises  under  the  same  Ad  of  Con- 
gress. It  results  from  this  that  no  priority  of 
title  can  be  obtained  by  tlie  earlier  location 
the  line  of  the  road,  provided  this  be  dune 
within  the  time  limited  for  the  forfeiture  of  the 
grant.  Thougboneofthecorporatioastowbich 
the  right  to  build  a  road  and  receive  the  grant 
has  been  ^ven  may  locale  its  road  two  or  three 
years  earlier  than  another  company  authori7i}d 
to  build  another  road  under  the  same  grant 
there  la  no  priority  of  Utle  nor  any  priority  <n 
right  to  the  lands  found  In  place  within  the  six 
miles  limits  by  reason  of  this  earlier  location. 

As  we  said  before,  the  title  to  the  alternate 
sections  to  !«  taken  witliin  the  limit,  when  ail 
the  odd  sections  are  granted,  becomes  fixed,  as- 
certained and  perfected  in  each  case  by  this  lo- 
cation of  the  line  of  the  road,  and  in  case  of  each 
road  the  title  relates  back  to  the  Act  of  Con- 
gress. B.  R.  Co.  V,  E.  R.  Co.,  97  XJ.  8.,  601 
iXXtv.,  10981;  Van  Wyek  v.  KnevaU,  106  U.S.. 
3aO[XXVU.,201];  Cedar Rapidt, etc.,R.R.  Co. 
V.  Herring  [anU,  661;  QrinneUy.  R.  R.  Co..  103 
U.  S.,  7^ [XXVI.,  456].  In  cases  where  these 
lines  of  road  do  not  fxoea  each  other  nor  the 
limits  within  which  the  lands  in  pbce  are  found 
do  not  cnwa  or  overlap  nor  the  limits  within 
which  lands  in  lieu  of  uose  wld  or  preempted 
are  to  be  selected,  this  is  a  matter  of  no  con- 
sequence. 

But  in  the  administration  of  these  land  grants 
of  the  same  date,  it  has  more  than  once  occurred 
that,  by  reason  of  the  lines  crossing  each  other 
or  the  exterior  limits  of  the  lands  in  pUtce 
coming  so  near  as  to  overli^).  the  quetiion  of 
priority  of  right  has  arisen. 

In  such  cases  it  has  been  Indsted  very  ear> 
neatly  that  priority  of  locatiim  gave  prionty  of 
right  to  all  the  lauds  coming  within  the  six 
mites  limits  of  the  road  so  first  located.  Such  is 
the  argiiment  of  plaintiff  in  error  in  this  case; 
and  while  there  is  here  no  lap  or  fx)Uision  of  the  r*Mi 
six  mile  limits  of  these  two  roods  as  located  uid 
constructed  as  to  lands  now  in  question,  it  is 
much  insisted  that,  the  appcllnnt's  road  having 
been  first  located,  this  carries  with  it  the  identity 
of  the  limits  within  which  indemnity  lands  may 
be  selected  for  those  sold  or  preempted  within 
Its  own  six  mile  limits ;  and  as  this  indemni^ 
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Umlt  ezteodi  over  a  nrt  of  appenee*!  aix  rnfle 
limits,  It  iB  urged  that  thla  selection,  though 
made  yean  after  both  roads  are  located  and 
built,  u  a  rig^t  panmottnt  to  any  right  the 
ptilee  has  within  that  limit,  unless  It  be  the  road 
bed  ud  right  of  war. 

It  is  on  this  grouna  Uiat  the  appellaBthere  to- 
slsts  upon  its  light  to  enter  the  six  mile  limits  of 
this  appellee'arMd  whereTer  its  indemnity  limits 
of  fifteen  miles  and  its  extension  limits  of 
twenty  miles  overlap  the  six  mile  limit  of  the 
latter,  and,  to  the  excluaion  of  the  appdlee, 
select  there  all  the  odd  numbered  sections  to 
which  that  Company  would  otherwise  be  en- 
dtied. 

We  do  not  think  this  proportion  Is  sound.  It 
has  bem  the  practice  and  usage  of  the  land  de- 
partment, when  these  cbnflictmg  lines  relate  to 
theUmits  within  which  the  deeiguated  alternate 
odd  numbered  sections  are  to  be  found,  to  hold 
that  the  respective  companies  take  the  lands  so 
■Itoated  in  undivided  nu^etiea,  without  r^aid 
to  pM  date  of  the  location  of  the  If  nes  of  road. 
The  parties  to  this  Udgatira  adjusted  the  con- 
flict where  their  roads  crossed  on  that  basis,  and 
the  principle  is  a  necessary  result  of  the  rule 
that  no  priority  of  right  Is  secured  bf  priority 
of  location.  We  entertain  no  doubt  of  its  sound- 


It  follows  from  these  principles  that  the  de- 
cision of  the  SutHeme  Ctvort  was  r^t,  that  the 
lands  embraced  in  Its  first  class,  namdy :  those 
found  within  the  six  mile  limit  of  the  road  of 
the  plaintiif  below,  the  Winona  0)miiany,  and 
without  the  six  mile  limit  of  the  defendant,  were 
definitely  fixed  and  ascertained  to  belong  to  the 
f<Hiner  when  its  line  was  located,  and  could  not 
be  taken  to  supply  defldendes  In  the  gr*nt 
Uie  other  Company,  wheth^  Its  road  was  lo- 
cated first  or  last. 

A  careful  examination  of  the  list  of  lands  de- 
creed by  the  court  to  be  the  property  of  plaintiff 
below,  demonstrates  that  much  the  larger  pro- 
portion of  the  lands  in  controversy,  probably 
nine  tenths  of  them,  belong  to  this  class,  and  are 
found  within  the  limits  of  the  Winona  Com- 
t7S8]  pany'a  six  mile  prinurr  grant 

Itls  also  to  be  remaiked  that  this  Includes  all 
the  lands  in  controversy  tying  east  of  the  west 
Hoe  of  range  thirty-nine. 

With  re^^  to  the  lands  of  the  second  class, 
as  classified  hy  the  Supreme  Court,  the  dedalon 
depends  uptm  the  right  of  selection  by  the  re- 
spective pwrties,  or  (ff  the  State  for  them,  tor 
lands  not  found  vrlthin  the  six  mile  limitand  the 
twenty  mile  limit  when  their  respective  roads 
were  located. 

By  the  Act  of  1857  these  selections  could 
only  be  made  within  fifteen  miles  of  the  line  of 
the  road,  and  the  court  says  that  the  lands, 
which  it  now  classifies  together  In  this  second 
irroup,  are  within  the  fifteen  mile  or  indemnity 
Bmit  of  the  Winona  road,  and  are  not  withm 
the  fifteen  mile  or  Indemnitr  limit  of  the  St 
Full  road,  but  they  are  withm  the  twenty  mile 
limit  of  the  latter  road. 

In  regard  to  these  lands,  the  court  held  that 
flie  right  of  the  Winona  Company  was  superior, 
under  the  Act  of  ieS7,  to  Qie  St  FMil  Com- 
pany's dahn,  under  the  Act  of  18IM,  and  that 
the  latter  bad  no  other  claim. 

This  Act  of  18M  wai  one  whidi.  Igr  Its  title, 
was  paiMd  to  give  to  the  State  of  uiwa  lands  In 
118  U.S. 


I  aid  of  a  road  froni  KcChegor,  <»  the  lOsriB- 
sipi^  Biver,  to  the  western  boundarr  of  tha 
State,  and  another  road  from  Sioux  Otty  to  the 
Minnesota  Une  In  the  County  of  CBrliu.  U 
Stat  at  L.,  78.  To  this  State  was  given  tha 
alternate  sections,  designated  by  odd  nomben^ 
for  U»  sections  on  eadi  side  of  these  roada,  Aa 
the  Sioux  CiW  road  waa  probably  Intended  to 
meet  the  road  from  St  Pftul  and  St  Anthcmy 
towards  the  moufli  of  the  Big  Sioux  River,  at 
the  line  between  the  two  States,  Oongreas  by 
the  7th  section  enlarged  the  grant  to  tius  latter 
road  to  make  it  eqnalto  that  ^  Um  ]fowa  roads, 
nds  section  reads  as  fdlows: 

"Sec.  7.  lliat  there  be  and  is  hereby  granted 
to  the  State  of  Minnesota,  for  the  purpose  of 
aiding  in  Uie  construction  of  a  railroad  from  St 
Paul  and  St  Anthony,  via  Minneapolis,  to  a 
convenient  point  of  Junction  west  of  the  Mlssls- 
si|^.  to  the  southern  bonndaiy  of  the  State,  in 
the  direction  of  the  mouth  of  the  Big  Slooz 
River,  four  additkmal  attemataaaetionB  of  land  "'"J 
per  mOe,  to  be  selected  npmi  flie  same  coodi- 
tlons,  restrictions  and  limitations  as  are  con- 
tained in  the  Act  of  Gongreas  entitled  'An  Act 
Making  a  Grant  of  Lands  to  the  Territory  of 
Minneeota,  hi  Alternate  Sections,  to  Aid  In  the 
Construction  of  Certain  Railroads  In  Said  Ter^ 
ritory,  and  Granting  Public  Lands,  in  Alter- 
nate Sections,  to  the  State  of  Alabama  to  Aid 
In  the  Construction  of  a  Cerlatai  Railroad  In 
said  State,'  approved  March  8, 1667;  Prwidsd, 
That  the  land  to  be  so  located  by  virtue  of  this 
section  may  be  selected  within  twenty  miles  of 
the  line  of  said  road,  but  In  no  case  atagreater 
distance  therefrom." 

Approved  May  18, 1864. 

By  the  Act  <^  ttoch  8,  1866,  18  Stat  at 
L.,  686,  it  waa  enacted  that  the  grant  of  lands 
to  the  State  of  Minnesota  to  aid  intheconstnMV 
tion  of  railroads  of  March  8,  1867,  "Shall  be 
and  hereby  is  increased  to  ten  sections  per 
mile  for  each  of  said  roads  and  btandies,  sub- 
ject to  all  limitations  contained  in  said  Act  and 
Rubsequent  Acts,  and  as  hereinafter  provided," 
thus  pladng  all  the  other  Minnesota  roads  on 
an  eqiulity  la  that  respect  with  Um  one  tnm 
St  I%ul  and  St  Anthoity  to  the  Iowa  atate  Una. 
This  statute  also  requires  that  the  flrstprovlso 
to  the  1st  section  of  the  Act  of  1867  be  so 
amended  as  to  read,  that  the  land  so  located 
shall  in  no  case  be  further  than  twenty  miles 
from  the  lines  of  said  roads,  and  asld  lands 
shall  in  an  cases  be  indicated  by  the  Secretaiy 
of  the  Interior.  It  also  provides  that  nothing 
therein  contahied  shall  Intofere  with  any  exist- 
ing rights  acquired  under  any  law  at  Congress 
hereti^m  macted  granting  lands  to  the  Stata 
of  Minnesota  to  aid  u  flia  constmctlni  of  rail- 
roads. 

There  Is  nothing  In  either  of  these  statutes 
which  indicates  or  lequires  that  the  six  mite 
limit  ai  the  original  grant  la  to  be  enlarged,  ao 
that  within  a  luilt  of  tea  miles  all  the  odd  seo- 
tions  fall  immediately  within  the  grant  on  the 
location  of  the  road.  Such  language  was  used 
in  the  4th  section  of  the  Act  concerning  the 
Union  Padfic  Railroad  in  1804,  only  a  few 
weeks  Uter  than  the  Act  of  that  year,  now  un- 
der consideration.  There  it  was  enacted  that 
the  words  of  the  Act  of  1868  should  ba  ao 
changed  as  to  change  tike  origlntl  Umlt^  and 
IndiMe  within  that  grant  the  ssotlons  added  to 

Digitized  by  Google"* 


720-788 


SUFKEICE  COUBT  OF  THE  USTTED  STATBS. 


Oct.  Tkbh, 


730]  It  by  Uie  ameDdment  of  1864.  U,8.y.It.B.  Oo., 
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In  addititm  to  this  significant  fact,  both  the 
Act  of  1864  and  of  1865  speak  of  the  additional 
sections  to  be  teUcM.  a  word  wholly  inappli- 
cable to  lands  in  place,  which  are  not  ascer- 
tained by  selection,  but  are  fixed  and  deter- 
mined by  the  location  of  the  line  of  the  road. 
The  Act  of  1865,  which  is  to  be  considered  in 
pari  materia  on  this  point,  provides  that  these 
lands  aliaU  be  indicated  by  the  Becietaiy  at  the 
Interior. 

What  this  word,  Indicated,  means,  may  ad- 
mit of  some  doubt  but,  taken  In  connection 
with  the  other  two  statutes  and  other  Acts 
granting  lands  to  aid  in  the  construction  of 
railroadfl,  it  probably  means  no  more  than  what 
is  expressed  in  tbeActof  1867,  namely:  that  the 
selections  of  lieu  lands  shall  be  made  b7  the 
Governor  or  his  agent  and  approwd  by  the  sec- 
retary. 

We  think,  therefore,  that  these  additional 
lands  granted  to  appellant.under  which  it  claims 
the  right  to  go  into  the  limits  of  appellee's  pri- 
mary  grant,  are  lands  to  be  adeeted,  and  that 
some  selection  on  Uie  part  of  ^pellee,  or  for  its 
benefit,  most  be  shown.  Aa  to  the  lands  in  the 
second  class  of  the  Minnesota  Supreme  Court,  it 
Is  found  aa  a  fact,  by  the  amended  finding,  in 
which  the  attention  of  the  court  was  specially 
turned  to  that  matter,  that  no  selection  of  any 
of  them  was  ever  made  by  defendant  below,  or 
by  anyone  for  that  Company.  The  language 
01  the  court  In  its  supplementary  finding  of 
facts  is: 

"  Neither  the  State  nor  the  defendant,  uta 
any  agent  of  the  State  or  of  the  defendant,  ever 
aelected  for  the  defendant,  or  on  account  of  the 
location  or  construcdon  of  its  line  of  road,  any 
of  the  lands  in  controveny  in  this  action  lying 
west  of  the  west  line  of  range  thirty-seven." 

Aa  all  the  lands  in  controversy  lying  east 
of  this  line  are  included  in  the  first  class  as 
bdng  within  the  pUintiff*8  six  mile  limits  of 
land  In  place,  and  as  no  Mfee^um  on  behalf  of 
defendant  has  ever  been  made  of  any  of  the 
lands  west  of  that  line,  these  two  facts  would 
seem  to  dispose  of  the  whole  controversy.  For 
while  the  inferior  court  so  far  modified  its  first 
finding,  namely:  that  both  parties  did  on  the 
S8d  d^  of  May,  1872,  present  lists  of  all  the 
lands  in  oontroveray  to  the  local  district  land 
officers  as  selections  under  their  respective 
grants,  as  to  say  that  no  sdections  were  ever 
presented  by  d^endant  for  any  lands  west  of 
range  thirty-seven,  it  left  the  fact  that  lists  of 
selection  for  these  latter  were  presented  by 
plaintiff  to  stand,  and  2Aao  of  the  payment  of 
the  office  fees,  and  that  the  lists  were  certified 
to  the  department  There  was  then  a  selection 
of  the  lands  included  in  this  class  made  by 
phOntiff  or  for  its  benefit  on  the  28d  of  May, 
1872,  and  no  selection  of  them  ever  made  by  or 
on  behalf  of  defendant. 

The  time  when  the  right  to  lands  becomes 
vested,  which  ore  to  be  selected  within  given 
limits  under  these  land  grants,  whether  the  selec- 
tion is  in  lieu  of  lands  deficient  within  the  pri- 
mary limita  of  the  grant,  or  of  lands  which  for 
other  reasons  are  to  be  selected  witbia  certain 
■econdary  limits,  is  different  in  regard  to  those 
that  are  ascertained  within  the  primary  limits 
tiy  the  locaticni  of  the  line  the  road.  taBf/an 
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y.B.  R  Co.M  U.  S.,882  IXXy.,305],  thiscourt, 
speaking  of  a  contest  for  lands  ot  this  daai,  add: 
' '  It  was  within  the  secondary  or  indeBonitj  ter 
ritory  where  that  deficiency  was  to  be  supuled. 
The  railroad  company  had  not  and  could  not 
have  any  claim  to  it  until  specially  selected,  as 
it  was  for  that  purpose;"  and  the  reason  given 
for  this  is  that "  when  the  road  was  located  and 
mape  were  made  the  right  of  the  company  to 
the  odd  sections  first  named  became  fixed  and 
absolute.  With  respect  to  the  lieu  lands,  as 
they  are  called,  the  right  was  only  a  fioat,  and 
attached  to  no  specified  tracts  until  the  selection 
was  actually  made  in  the  manner  prescribed." 

The  same  idea  is  suggested,  though  not  posi- 
tively affirmed.  In  the  case  of  QHivmU  t.  JL  A 
Co.  \mpra'\. 

In  the  case  of  the  Cedar  Bapidf,  ete.,B.S.  Co.  v. 
Barring  [ante,  66]  this  pnnciple  became  the 
foundation,  after  much  oonsideratlott,  of  the 
judgment  of  the  court,Tendered  at  the  last  Term. 
And  the  same  principle  is  announced  at  this 
Term  in  the  case  of  the  A  B.Oo.  v.  Aiehitan,!^ 
peka  dk  Santa  Fi  R.  R  Oo.  [ante,  794] . 

The  reason  of  this  is,  that  as  no  vested  right 
can  attach  to  the  lands  In  place,  the  odd-num- 
bered sections  within  six  imles  of  each  side  al 
the  road,  until  these  sections  are  ascertained 
and  identified  by  a  legal  location  of  the  line  of  [7 
the  road,  so  in  regard  to  the  lands  to  be  selected 
within  a  still  larger  limit,  their  identification 
cannot  be  known  until  the  selection  is  made. 
It  may  be  a  long  time  after  the  line  of  the  road 
is  located  before  it  is  ascertained  how  many  sec- 
tions or  parts  of  sections,  within  the  pnmarr 
limits,  have  beoi  lost  by  sale  or  preemption,  a 
may  be  still  longer  beiore  a  seliBctlon  Is  made 
to  supply  this  loss. 

The  plaintiff  in  error  insists  that  the  map  of 
its  Une  of  road  was  filed  in  1869.  The  court 
of  original  Jurisdiction  finds  that,  up  to  the  time 
of  the  trial  in  October,  1878,  a  penod  of  nearly 
twenty  years,no  selection  of  these  lands  had  eva 
been  made  by  that  Company,  or  anyone  for  it 
Was  there  a  vested  right  in  this  Company,during 
all  this  time,  to  have,  not  only  these  lands  but 
all  the  other  odd  sections  within  the  twenty 
mile  limits  on  each  side  of  the  line  of  the  road, 
await  its  pleasure?  Had  the  settlers  in  that 
populous  region  no  right  to  buy  of  the  Govern- 
ment because  the  Company  might  choose  to 
take  them  or  might,  aner  all  tms  delay,  find 
out  that  they  were  necessary  to  make  up  deficien- 
cies in  other  quarters?  How  long  were  such 
lands  to  be  withheld  from  market  and  with- 
drawn from  taxation  and  forbidden  to  cultiva- 
tion? 

It  is  true  that  in  some  cases  the  statute  re- 
quires the  land  department  to  withdraw  the 
lands  within  these  secondary  limits  from  mar- 
ket, and  in  others  the  officers  do  so  voluntarily. 
ITiis,  however,  is  to  give  the  Company  a  reAon- 
able  time  to  ascertam  its  deficiencies  and  make 
its  selections. 

It  by  no  means  implies  a  vested  right  in  said 
Company,  inconsistent  with  ttie  right  of  the 
Government  lo  sell,  or  of  any  other  compan3r  to 
selwt,  which  haa  the  ume  right  of  selection 
witiiin  those  limits.  Each  company,  liavin; 
this  right  of  selection  In  such  case  and  having 
no  other  right,  is  bound  to  exercise  that  right 
with  reasonable  diligence;  and  when  it  is  enr- 
dsed  in  accordance  with  the  statute,  it  becomei 
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oitltled  to  the  lands  so  selected.  The  unascer- 
tained  float  then  becomfls  a  Tested  zi^to  an 
Identifled  tract  of  land. 

In  thb  case  and  for  these  reasons,  priority 
,.  selection  securea  priority  of  right 

The  judgment  of  the  Supreme  Court  as  to 
the  land  In  this.  Its  secona  class,  is  correct, 
whatever  may  have  been  its  reasons  for  It. 

It  is  no  answer  to  this  to  sav  that  the  Secre- 
taiy  of  the  Interior  oertifled  these  lands  to  the 
State  for  the  use  of  the  ai^bnt  It  Is  mant 
fest  that  he  did  so  under  a  mistake  of  the  law, 
namely;  that  appellant,  having  made  the  earlier 
locaUoQ  of  its  road  through  these  lands,  became 
entitled  to  satisfy  all  its  demands,  either  for 
U«u  lands  or  for  the  extended  grant  of  1864,  ont 
11SV.& 


of  any  odd  secticms  vrithln  twenty  miles  of  that 
location,  without  noid  to  its  proximity  to  the 
lineof  the  other  roM.  We  have  ahvady  shown 
that  such  is  not  the  law.and  this  erroneous  decis- 
ion of  his  cannot  deprive  the  Winona  Company  of 
rights  which  became  vested  by  its  selection  of 
those  lands.  Johiuon  v.  TouMey,  IS  Wail.,  80 
rep  U.  B.,  XX..  4861;  Qibaon  r.  Chouteau.  18 
Wall.,  108  [80  U.  8..  XX..  6871;  BJieply  r. 
Owm.  91 U.  S.,  840  [XXIIL,  42r|:  Moo^  r. 
BoUtiTU.  96  n.  S..  686  [XXIT.,  651]. 

Wtteeno&TTorin  thtjudgment  of  the  Supreme 

^^iSSS'l^SikmB^^  Otak,  Bup.  amt,  U.  B. 
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or  ma 

Supreme  Court  of  the  United  States, 

AT  OCTOBER  TEBM,  18&4. 


[403  T.  H.  DAVISON  BT  JO.,  Ownen  of  the 
Steamship  Whioxhaii,  AppU., 
«. 

GEOBOE  A.  VON  LmOEN,  CABL  A.  VON 
LINQEN  AMD  WILUAM  Q.  ATKINSON, 
Copartners  as  A.  Sohukacheb  ahd  Cox- 
past. 

(See  8. 0.,  Beportor^  ed^  40-60.) 

«Am  a  wtTraniiy—U'm  in,  loftm  wwrfnf 
ttA«n  eontraet  may  be  npumattd. 

*A  tttpulatlOQ  ia  tb«  dmrter-party  of  »  steamer, 
that  6be  ts  now  sailed  or  about  to  sail,  from  Ben- 
laat,  with  oargo,  for  Philadelphia,  to  a  »tipulatIon 
that  she  has  ber  caryo  od  board  and  Is  reaifp  to  saU. 

A  cbarter-rarty  vlth  the  above  adpulauon  was 
made  on  tbe  nrst  of  Auaust,  In  PbUaaelptaia.  The 
steamer  was  at  Benlnx,  In  If  oroocO|_pnl]r  tliree 
elevenths  loaded,  and  did  not  sail  for  FhUadelphfa 
till  August  7.  and  left  Gibraltar  Autrust  9.  Before 
BiffDln?  the  charter-party,  the  oharterera  asked  to 
have  Id  It  a  ffuaran^  that  the  steamer  would  reach 
Philadelphia  in  time  to  load  a  cargo  for  Europe  Id 
Aupist,  but  this  was  refused.  They  declined  to 
have  inserted  the  words,  sailed  from  or  loadluK  at 
Benisaf .  On  leamtDV  wheo  the  steamer  left  Gib- 
raltar, they  proceeded  to  look  for  another  vesBel. 
The  unloadlUK  of  the  steamer  at  Philadelphia  was 
completed  September  7,  but  the  charterers  repudi- 
ated the  oontraot ;  lield, 

1.  Tbe  stipulation  was  a  warranty  or  a  ooadltlon 
precedent  and  not  a  mere  representation ; 

2.  Time  and  the  sltuattoo  of  tbe  vessel  were  ma- 
terial and  essential  parts  of  tbe  contract ; 

a.  'lite  ohartereis  had  a  rii^bt  to  repudiate  the 
oontraot  aud  to  recover  from  the  owners  of  the 
steamer  tbe  Increased  cost  of  employing  another 
vessel.  _ 

[No.  180.] 

Submitted  Dec.  It,  I884.  Decided  JaiK  S,  188$. 

APPEAL  from  the  Circuit  Conrt  of  the  United 
States  for  tbe  District  of  Mairland. 
Tbe  histoiyand  facttof  the  case  fuUj  appear 
In  tbe  opiDion  of  the  court. 
Mr.  A.  Sterling>*  Jr.,  for  appellants. 
Heme.  John  K  ThenuM  and  T.  "WmXOm 
BlaUalone*  f<u- appellees. 

Mr.  Jvstiee  BlateUbrd  dellTered  tba  opln- 
iom  of  the  court: 

On  the  first  of  Angnst.  1879,  m  durter-puty 
was  entered  Into  between  the  owners  «  the 
steamship  Whickhsmandtbe  firm  of  A.  Schu- 
macher &  Co.,  composed  of  George  A.  Von 
Ungen,  Carl  A  Von  Lingen  and  William  O. 

*  Head  notas    JO*.  JteiMes  BLiiOHvoBA 

in  V.  8. 


Atkinsoii,  of  which  the  parts  material  to  this 
case  are  as  follows : 

*'  Orain  (Vmrter-Party,  Bteamtr.  xxr\ 

PhiladelphU,  Aug.  \tt,  1879. 
It  Is  this  day  mutuallj  agreed  between  T.  H. 
Davison,  Esq.,  owner  of  the  Br.  steamship, 
Whickham,  of  London,  built  1876.  at  New- 
castle, of  1,124  net  tons  register  or  thereabouts, 
classed  100  A  1  in  Br.  Uoyds,  now  sailed  <v 
about  to  sail  from  Benizai  with  cargo  for 
Phila.,  and  Hess.  A.  Schumacher  Sd  Co.:  that 
Uie  said  steamship,  being  tigbt.  stancb  and 
strong  and  in  ereiy  way  fltted  for  the  voyage, 
with  uber^  to  take  outward  cargo  to  Phila.  for 
owners'  benefit,  sball,  with  all  convenient  speed, 
sail  and  proceed  to  Philada.  or  Bolto.,  at  char- 
terers' option,  after  discharge  of  in  wani  cargo  at 
Phila.,  or  as  near  thereunto  as  she  may  safely 
get,  and  tbere  load  afloat  from  said  charterers, 
or  their  agents,  a  full  and  complete  cargo  of 
grain,  other  lawful  merchandise,  excluding 
petroleum  or  its  products.  Vessel  to  load  under 
inspection  of  either  American  or  BriUsh  Lloyds' 
surveyors,  at  her  expense,  and  to  comply  with 
their  rules.  The  cargo  to  be  brought  to  and 
taken  from  alcmgdde  at  merchants' nsk  and  ex- 
pense, not  exceeding  what  she  can  reasonably 
stow  and  carry  over  and  above  her  cabin, 
tackle,  apparel,  provisions  and  furniture  and, 
being  so  loaded,  shall  therewith  proceed  to 
Queenstown,  Fahuouth  or  Plymouth,  for  or- 
ders to  discharge  at  a  safe  port,  in  the  United 
Einsdom  or  on  the  continent  between  Bordeaux 
and  Hamburg,  both  included  (Rouen  extiluded}, 
also  Holland  excluded,  or  as  near  thereunto  as 
she  may  safely  get,  and  deliver  the  same,  always 
afloat,  on  b«ng  paid  freight  as  follows:  nx 
shillings  and  threepence  sterling  per  quarter  of 
480  lbs.  delivered,  of  wheat  or  maize,  other 
grain  or  stowage  goods  to  pay  in  full  and  fair 
proportion  thereto  as  customair  at  loading  port; 
ten  per  cent  extra  If  dlscharced  on  the  contment 
as  ordered  from  port  of  caHln  the  United  Ehig- 
domasabove;  if  ordered  toa  direct  port  of  d& 
charge  on  the  continent  as  above,  on  signing 
bills  of  lading,  the  rate  to  be  the  same  as  to  the 
United  Kingdom  for  orders.  In  full  of  port 
charges  and  pilotages  (the  act  of  God,  restraints 
of  pnnccs  and  rulers,  the  dangers  of  the  seas  and 
navigation,  accidents  to  boilen,  machinery, 
etc,  always  excepted),  freight  behig  paid  on  un-  [4S] 
loading  and  right  dehvuy  of  the  cargo.  Id  cash, 
without  disoount  or  allowance.  •  •  *  Fifteen 
(ItQ  nmning  days  0^  the  Tessel  be  not  sooner 
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dispatched),  commeDcing  whcD  vessel  is  all 
ready  and  prepared  to  receive  cargo  and  written 
notice  thereof  given  to  charterers,  to  be  allowed 
for  loading  and  discharging  vessel,  and,  if 
looger  detained,  charterers  to  par  demurrage  at 
the  rate  of  forty  (£40)  pounds  British  sterling, 
or  its  eouiTalent,  per  day. 

Geo.  Blasae, 
witness  to  the  ugnature  of  H.  L.  Oregg  &  Co. 
By  cable  authority  from  T.  H.  Davlsfn. 

A.  Albert, 

witness  to  the  signature  of 

A.  Schumacher  &  Co." 

On  the  10th  of  September,  1879,  tlie  cbarter- 
ers  filed  a  libel  in  mtrmmam,  in  admiralty,  in 
the  District  Court  oi  the  United  States  for  the 
District  of  Maryland,  against  the  owners  of  The 
Whtckliam.  to  recover  $2,000  damages  for  a 
breach  of  the  charterparty.  The  libel  sets  forth 
a  copy  of  the  charter-party,  aa  Exhibit  A,  and 
avers  that,  on  the  first  of  August,  1879,  the  H- 
belauta,  "  having  previously  made  a  contract, 
which  required  them  to  ship  during  that  month 
a  cargo  of  grain  to  Europe,  and  requiring  a  ves- 
sel for  tlmt  purpose,  communicated  these  facts" 
to  the  agents  of  the  respondents,  and  the  char- 
ter-party was  made;  that  the  vessel  had  not 
sidled  from  Benfzaf  at  the  time  of  the  execu- 
tion of  the  chiirter- party  and  was  not  then  about 
to  sail  therefrom;  that,  by  reason  of  such  breach 
of  the  contract  and  warranty,  and  the  delay  in 
the  arrival  of  the  vessel  at  Philadelphia,  aris- 
ing therefrom,  the  libelants  were  not  afforded 
an  opportunity  of  loading  the  vessel  with  grain, 
«ither  in  Philadelphia  or  Baltimore,  during  the 
month  of  Au^t,  1879,  and  she  did  not  in  fact 
arrive  in  Baltimore  until  after  the  expiration  of 
that  month,  nor  did  she  arrive  in  Philadelphia 
in  time  lo  discharge  her  inward  cargo  and  lend 
with  irniin  during  that  month;  that  the  respond- 
ents iiid  not  notify  the  libelants  of  the  arrival 
of  the  vessel  in  and  her  readiness  to  receive 
cargo  at  Philadelphia;  and  that,in  consequence 
thereof,  the  libelants  were  competled,  at  higher 
rates  of  freight,  to  charter  another  vessel  for 
that  purpose. 

The  respondents  filed  an  answer,  on  the  first 
of  December,  1879,  alleging  that,  at  the  time 
the  charter-pnrty  was  executed,  the  vessel  was 
about  to  sail  from  Benizaf ,  within  the  meaning 
of  its  language;  that  she  did,  with  all  conven- 
ient speed,  sail  and  proceed  to  Philadelphia,  aiid 
there,  without  delay,  discharge  her  iDirerd  car- 
go and  as  soon  as  discharged  proceed  without 
delay  to  Baltimore  and  was,without  delay, tend- 
ered to  the  libelants  to  load  according  to  the 
charter-party  and  was  refused  by  the  iTbelanta, 
for  the  sole  cause,  as  alleged  by  them,  that  the 
respondents  had  broken  the  dnarter-party,  be- 
cause the  ves.«el  was  not  at  Benizaf ,  about  to 
sail,  on  the  first  of  August,  1879;  and  that  the 
libelants  were  aware  oi  her  arrival  in  Pliiladel- 
pbia  and  of  the  time  she  finished  the  discharge 
of  her  inward  cargo.  The  fact  of  the  prior  con- 
tract by  the  libelants  to  ship  grain  to  Europe, 
and  of  the  communication  of  knowledge  there- 
of to  the  agents  of  the  respondents,  is  put  in  is- 
sue. The  answer  also  alleges  that  It  Is  not  ma- 
terial or  competent  to  prove  the  existence  of 
«uch  prior  contract  or  knowledge  of  It  by  the 
respondents,  or  the  Inability  of  the  libelants  to 
fulfill  it,  or  the  chartering  of  another  vessel. 

On  the  ttine  day,  tho  ow&en  of  the  vessel 
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filed  a  cross  libel  inpertortam,  in  admiralty.  In 
the  same  court,  against  the  charterers,  setting 
forth  the  charter-party  and  allet^ng  that  the 
vessel,  at  Its  date,  was  about  to  sail  from  Beni- 
zaf; that  she  did,  in  pursuance  of  the  charter* 
party,  proceed  with  all  convenient  speed  to 
Philadelphia  with  inward  cargo,  and  being  dis- 
charged thereof,  did.  in  atxurdancc  with  the 
charter-party,  proceed  to  Baltimuic  and  was 
ready  to  receive  cargo  from  the  charterers,  of 
which  written  notice  was  given  to  tliem,  but 
they,  without  cause,  refused  to  receive  ud  load 
the  vessel  and  repudiated  the  charter-party,  on 
the  sole  ground,  as  by  them  alleged,  that  the  ves- 
sel was  not  on  August  first  about  to  sail  from 
Benizaf;  and  that  the  vessel,  as  soon  as  possible 
after  such  refusal,  was  re-chartered  for  a  voy- 
age from  New  York  to  Europe,  at  a  freight  less 
bv  11,912.58,  and  with  an  increase  of  expense 
01  $1,000  and  more.  The  cross  libel  claims 
$8,000  damages. 

The  answer  to  the  cross  libel,  filed  in  Janu- 
ary,  1880,  avers  that  the  vessel  had  not  sailed 
and  was  not  about  to  sail  from  Benizaf  on  the 
first  of  August,  187S,  but,  on  the  contrary,  hod 
not  her  rargo  on  board  and  did  not  complete 
the  loading  of  it  till  the  evening  of  August  7. 
and  did  not  sail  from  Benfzaf  tiU  the  evening  of 
August  6;  that,  when  she  sailed  from  Benizaf, 
she  was  not  provided  and  in  every  way  fitted 
for  the  vovage  and  did  not  proceed  to  Phila- 
delphia or  Baltimore  with  all  convenient  speed, 
but  sailed  without  a  supply  of  coal  for  the  voy- 
age, and  slopped  at  OibraUar  to  obtain  a  proper 
supply;  that  the  charterers  received  no  written 
notice  of  the  vessel's  arrival  and  readiness  to 
receive  cargo  from  them  at  Philadelphia;  tliat 
she  did  not  arrive  in  Philadelphia  or  Baltimoro, 
and  the  charterers  did  not  receive  written  notice 
of  her  readiness  to  receive  cargo  from  them  un- 
til It  was  too  late  for  them  to  use  the  vessel  for 
the  purposes  for  which  they  had  chartered  her, 
which  purposes  they  communicated  to  the 
agents  of  the  vessel  at  the  time  the  chorter-partr 
was  executed;  and  that,  In  consequence  of  sudb 
delay  and  default,  they  were  compelled,  before 
the  arrival  of  the  vessel,  to  charter  another  la 
her  place,  at  a  loss  of  $3,000,  and  when  she  did 
arrive  they  refused  to  acce[^  and  load  her. 

It  was  stipulated  between  the  parties  that  the 
allegations  made  In  the  answer  to  the  cross  libd 
should  be  treated  as  averments  In  the  original 
libel,  and  that,  under  the  answer  to  the  originil 
libel,  any  evidence  might  be  offered  and  any  evi- 
dence taken,  which  might  be  admissible  under 
any  proper  state  of  the  pleadings. 

Proof^  were  taken,  and  the  district  court  dis- 
missed the  original  libel  and  decreed  a  recovery 
of  $4,098.18  in  favor  of  the  UbclantB  in  tlw 
cross  libel.  1  Fed.  Rep.,  178.  Thededsionof 
the  district  court  procmied  on  the  groimd  that 
the  words  "  about  to  sail  with  cargo,"  in  the 
charter-party,  meant  that  the  vessel  was  to  sail 
as  sobn  as,  with  reasonable  diligence,  she  could 
get  her  cargo  on  board. 

The  charterers  appealed  to  the  circuit  court 
from  the  decrees.  Further  proofs  were  taken, 
and  that  court  found  the  following  facts: 

"I.  The  British  steamer  Wbickliam,  owned  IW 
by  T.  H.  Davison  and  others,  the  defendants  in 
tiic  originnl  libel,  sailed  from  Shields  on  the  9ib 
of  July,  1879,  bound  for  Lisbon,  where  she  ar- 
rived on  the  16tb.  and,  having  discharged  ber 
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cargo,  sailed  Again  In  ballast,  on  the  2Sd,  for 
Benizaf,  on  the  coast  of  Morocco,  to  take  a  load 
of  iron  on,  under  a  charter  for  Phfladelphla. 
She  passed  Gibraltar  on  the  25th,  and  arrived 
at  Benizaf  at  4.30  P.  M.  of  Saturday,  the  36th. 
She  began  taking  in  cargo  under  the  charter  for 
Philadelphia  during  the  forenoon  of  Monday, 
the  38th.  On  that  day  she  took  on  board  llS 
tons,  and  on  the  29tb  about  90  tons;  but  on  the 
80th  none;  and  on  the  Slstoalv  four  boat  loads. 
During  tUs  time  there  was  delay  in  deltTcring 
the  cargo  on  board,  as  other  vessela  In  port  were 
entitlea  to  precedence  fn  loading.  AftertheSlst 
the  cargo  was  put  on  board  with  as  much  dis- 
patch as  could  have  been  expected  at  that  place, 
and  it  was  all  in  on  the  7th  of  August,  at  6.80 
P.  M.  An  hour  later  the  vessel  sailed,  and,Btop- 

Sing  five  hours  at  Qibraltar,  for  coal,  on  the 
th,  arrived  at  Philadelphia  on  the  2d  of  Sep- 
tember. She  completed  her  unloading  at  that 
port  on  the  7th. 

2.  The  usual  cargo  at  Benizaf  is  iron  ore.  In 
loading,  a  vessel  lies  out  in  the  stream  about  a 
quarter  of  a  mile  from  the  shore,  and  the  ore  is 
taken  to  her  in  small  boats  of  from  five  to  seven 
tons  burthen  each.  It  is  then  passed  up  the 
ship's  side  in  baskets.  Two  or  tiiree  stages  are 
put  up  between  the  boats  and  the  ship's  decks, 
and  two  men  on  each  stage  recelTeand  paaa  the 
baskets.  This  is  the  only  way  of  loading  such 
cargo  at  that  port. 

S.  About  the  first  of  August,  Gregg  &  Co.,a 
firm  of  ship  brokers  in  Fhilndetphia,  were  au- 
thorized, by  cable  message  from  the  owners  in 
England,  to  get  a  charter  for  The  Whickbam.to 
carry  grain  from  the  United  States,  on  ber  re- 
turn voyage.  Not  beloe  able  to  do  this  in  Phil- 
adelphia, the  firm,  on  the  first  of  August,  tele- 
graphed Mr.  EricksoD,  n  ship  broker  in  Balti- 
more, to  look  for  a  cliiirtcr  in  that  city.  In  their 
telegram  it  was  snid  that  the  vessel  'had  sailed 
or  was  al>out  to  sail,  from  Benizaf,  with  cargo, 
for  Pbilndelpliia.'  The  precise  form  of  uie 
authority  given  by  the  owners  to  Gregg  &  Co. 
is  nowhere  shown  from  the  evidence,  further 
BI  than  may  be  inferred  from  the  telegram  to 
Erickson. 

4.  A  short  time  before  the  first  of  August, 
Schumacher  &  Co.,  of  Baltimore,  the  original 
libelants,  employed  Mr.  Foard,  another  ship 
broker  in  tliat  city,  to  procure  for  them  a  ves- 
ael  to  take  a  cargo  of  grain  to  Europe,  which 
they  were  under  contract  to  ship  in  August. 
He,  finding  that  the  steamers  for  that  month 
were  scarce,  and  bearing  of  The  Whickham, 
took  Mr.  Erickson  to  the  office  of  Schumacher 
A  Co.,  and  suggested  that  she  might  do.  At 
the  interview  which  then  took  place,  it  was  un- 
derstood by  all  parties  that  a  vessel  was  wanted 
that  could  be  loaded  in  August,  and  that  no 
other  would  answer  the  purpose.  Schumacher 
&  Co. ,  doubting  whether  Tub  "WlilcUiam  could 
arrive  in  time,  wanted  a  guaranty  that  she 
would,  but  this  was  declined.  All  parties  then 
made  their  calculations  as  to  the  probable  time 
of  her  arrival,  upon  the  basis  of  the  language 
in  the  telegram,  and  finally  Schumacher  &  Co. 
agreed  to  take  her;  first,  however,  proTidlDg 
that  she  might  be  loaded  In  Philadelphia  or 
Baltimore,  at  their  option,  intending,  if  she  did 
not  arrive  in  time  for  Baltimore,  to  get  her  car- 
go, UDder  their  contract,  in  Pbilade^bla,  In 
these  calculations  it  was  assumed  by  au  that  ahe 
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would  get  amy  from  Benleaf  not  later  than  the 
2d  of  August,  and  that  her  voyage  acron  would 
probably  De  atwnt  twenty  days.  This  all  oc- 
curred m  ^Itlmore  on  the  first  of  August,  and 
it  does  not  appear  from  the  evidence  that  any 
of  the  parties,  either  tn  Philadelphia  or  Baln- 
more,  knew  anything  of  the  movements  of  the 
vessel  except  as  they  were  to  be  inferred  from 
the  telegram.  There  was  no  communication 
with  Benizaf  by  tel^^raph,  the  nearest  tele- 
graphic station  being  at  Qibraltar,  which  waa  a 
oara  nO  away. 

5.  As  soon  as  the  bargain  was  concluded, 
Erickson  sent  to  Gregg  &  Co.  for  a  cliarter- 
party  in  form.  They  immediately  sent  the  draft 
of  one.  In  which  the  veasel  was  described  as 
'sailed  from  or  loading  at  Benizaf.'  This 
Schumacher  &  Co.  declined  to  accept,  on  the 
ground  that  their  agreement  was  for  a  vessd 
that  'had  sailed  or  was  about  to  sail  from 
Benizaf,  with  cargo  for  Philadelphia.*  This 
being  communicated  to  Gregg  &  Co.,  they  at  [47] 
once  sent  forward  a  new  draft,  to  meet  the 
wishes  of  Schumacher  &  Co.,  and  using  the 
language  they  insisted  upon.  This  new  draft 
reached  Baltimore  on  the  2d  of  August  and  was 
duly  executed  hy  all  parties.  This  is  the  in- 
strument a  copy  of  which  is  marked  Exhibit  A, 

and  filed  with  the  original  libel.  From  this  it 
appears  that,  in  the  printed  blank  which  was 
used,  there  were  the  following  words:  '  Char- 
terers to  have  option  of  canceling  this  chailer- 
party  should  vessel  not  have  arrived  at  loading 

port  prior  to  .'   These  words  were  erased 

by  drawing  a  pen  through  them,  before  signing. 

6.  Bchumacber&  Co.,  having  ascertained,  on 
the  9th  of  August,  that  the  steamer  passed  Gib- 
raltar outwards  from  Benizaf  on  that  day,  and 
being  then  satisfied  that  she  would  not  ajrlve 
in  time  to  load,  either  at  Baltimore  or  Philadel- 
phia, in  August,  at  once  set  about  securing  an- 
other vessel,  and  on  the  16th  got  one,  which 
they  afterwards  loaded  at  an  increased  ooat  of 
freight  to  them  over  what  they  would  have 
bMo  compelled  to  pay  The  Whickham,  of 
$1,988.26.  It  is  agieed  that  tills  new  charter 
was  eifected  on  as  favorable  terms  as  it  could 
have  been  in  the  month  of  August,  and  that,  if 
Schumacher  &  Co.  are  entitled  to  recover  at  all, 
it  roust  be  for  the  increase  tn  theooatof  freighl 
which  they  paid. 

7.  Theaischargeof  the  cazgD  of  Iron  ore  from 
The  Whickham  waa  completed  with  dispatch, 
at  Philadelphia,  and  on  the  7tfa  of  September 
she  sailed  for  Baltimore,  where  she  arrived  on 
the  9th,  and  was  tendered  Schumacher  &  Co., 
under  the  charter,  on  the  lUh.  They  declined 
to  accept  her,  for  the  reason  that,  as  they 
claimed,  when  the  charter-[>arty  was  entered 
into,  she  had  neither  sailed  nor  was  about  to 
sail  from  Benizaf,  within  the  meaning  of  that 
provision  iu  the  charter,  aa  understow  the 
parties.  Another  charter  was  then  obtained, 
but  at  a  loss  to  her  of  (4,098.18,  as  of  May  10, 
1880.  It  is  agreed  that  this  charter  was  as 
favorable  as  any  that  could  have  been  effected, 
and  that,  if  her  owners  are  entitled  to  recover 
at  all,  it  mnit  bafw  the  above  amount,  as  their 
loss." 

The  circuit  court  stated  the  following  con*  [493 
elusions  of  taw: 

"  1.  That  The  Whickham  waa  not  about  to 
sail  ttom  Benizaf  <»  the  lint  of  August,  with* 
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In  tbe  nwuilngof  thsttenn  u  mod  in  the  char- 
ter-party. 

2.  That  Schumacher  &  Co.  are  entitled  to  re- 
cover from  the  defendants  to  thehr  libel  the  sum 
of  tl.988.26,  and  the  interest  thereon  from 
Srotember  11. 1879. 

8.  That  the  cross  libel  of  T.  H.  Davison  and 
others  must  be  dismissed." 

A  decree  was  entered  in  the  two  suits,  revers- 
ing the  decrees  of  Uie  district  court  and  adjuds^ 
in^  a  recovery  of  |2.12a07,  with  Interest  unttl 
paid,  in  favOT  of  the  charterers,  and  dismissing 
the  cross  libel.  5  Hughes,  221,  and  4  Fed.  Rep., 
846.  The  owners  ot  the  vessel  have  appealed 
to  this  court. 

Tbe  decision  of  the  circuit  court  proceeded 
on  the  ground  that  the  language  of  the  charter- 
partv  must  be  interpreted,  if  possible,  as  the 
parties  in  Baltimwe  underatood  it  when  thev 
were  contracting.  In  view  ct  the  facts,  that  aU 
the  cootracting  parties  understood  that  the  ves- 
sel was  wanted  to  load  in  August;  that,  as  soon 
as  the  charterers  learned  that  she  did  not  leave 
Gibiultar  until  the  Sth,  they  took  steps  to  get 
another  vessel;  and  that  they  declined  to  sign  a 
charter-party  which  described  the  vessd^  as 
"sailed  from  or  loading  at  Benizaf,"  the  court 
held  that  the  language  of  the  charter-party 
meant  that  the  vecael  had  either  sailed  or  was 
about  ready  to  sail,  with  cargo  and  that  the  ves- 
sel was  not  in  Uie  condition  die  was  represent- 
ed, bdngnot  more  than  threeelereoths  loaded. 

The  argument  for  the  appellants  is,  that  the 
words  of  the  charter^nrty  "  about  to  sail  with 
cargo"  imply  that  the  vessel  has  some  cargo  on 
board  but  is  drained  troax  sidling  by  not  hav- 
ing all  on  board,  and  that  she  will  sail  with 
dispatch  when  all  her  caigo,  which  is  loading 
with  dispatch,  shall  be  on  ooard;  and  that  this 
vessel  fulfilled  tboee  conditions.  As  to  the  at- 
tendant circumstances  at  Baltimore,  it  is  urged 
that  the  charterers  asked  for  a  guaran^  that  the 
vessel  would  arrive  in  time  for  their  purposes, 
and  it  vnu  refoaed*  and  that  the  printed  clause 
•a  to  an  option  in  the  durterers  to  cancel  was 
[49]  stricken  out,  and  that  then  the  charterers  ac- 
cepted the  general  words  used. 

The  woras  of  the  chartei'-party  are,  '*  now 
sailed  or  about  to  sail,  from  ^enizaf,  with 
cargo,  for  Philadelphia."  ThewOTd  "loading" 
is  not  found  in  the  contract.  Tbe  sentence  m 
■  questiou  implies  that  the  vessel  is  loaded,  be- 
cause the  words  "with  cargo"  apply  not  only  to 
tiie  words  "about  to  sail,"  but  to  the  word 
"sailed/'  and  as,  if  the  vessel  had  "sailed  with 
cargo,"  die  must  have  had  her  cargo  on  board, 
so, If  it  is  agreed  she  Is  "about  to  sail  with 
carffo,"  the  meaning  Is,  tliat  she  has  her  cargo 
on  wwrd  and  is  ready  to  sail.  This  construc- 
tion is  in  harmony  wuh  all  that  occurred  be- 
twemthe  parties  at  the  time  and  with  ,  the  om- 
doct  oi  the  charterers  afterwards.  The  char- 
terers wanted  a  guaranty  that,  even  if  the  ves- 
sel had  already  sailed,  or  whenever  she  should 
•ail,  she  would  arrive  in  time  for  them  to  load 
her  with  grain  in.August.  This  was  refusied, 
and  the  charterers  took  the  risk  of  her  arriving 
in  time,  if  she  had  sailed,  or  if,  having  her 
cargo  then  on  board,  she  should,  as  the  charter- 
party  says,  "with  all  coDvenient  speed,  soil  and 
proceed  to  Philadelphia  or  Baltimore."  More- 
over, the  charterers  refused  to  sign  a  charter- 
par^  with  the  words  "sailed  from  or  loading 
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at  Bwizaf,"  and  both  parties  agreed  on  the 
words  in  the  charter-party,  which  were  the 
words  of  authority  used  by  the  agents  In  Phil- 
adelphia of  the  owners  of  tne  veswl.  The  eras- 
ing of  the  printed  words,  as  to  the  option  of 
canceling,  was  in  harmony  with  the  refusal  of 
the  owners  to  guarantv  arrival  by  a  certain  day. 
Bo,  also,  when  the  charterers  learned,  on  the 
9tb  of  Aucnist,  that  the  vessel  did  not  leave 
Gibraltar  till  that  daj,  they  nroceeded  to  look 
for  another  vessel.  It  was  then  apparent  that 
tbe  vessel  had  not  left  Benlzof  b;r  the  first  of 
August,  or  with  such  reasonable  dispatch  there- 
after, that  she  could  have  hod  her  cargo  on 
board,  ready  to  sail,  on  the  first  of  August. 

That  the  stipulation  in  the  charter-party,  that 
the  vessel  is  "now  sailed  or  about  to  sail  from  ; 
Benizaf,  with  cargo,  for  Philadelphia, "  is  a 
warranty  ot  acoDdiUoa  jHecedent,  i^  we  think, 
quite  clear.  It  is  a  substantive  iMUtof  the  con- 
tract and  not  a  mere  representation  and  Is  not 
an  independent  agreement,  serving  only  aa  a  [so] 
foundation  for  an  action  tor  compensation  in 
damages.  A  breach  of  it  by  one  party  justifies 
a  repudiation  of  the  contract  by  the  other  par^. 
If  it  naa  not  been  partially  executed  in  his  lavor. 
Tbe  case  falls  within  the  class  of  which  Gta- 
helm  V.  Sdya,  Z Man.  & Q.,  267;  OUite  v.  Booker, 
1  Exch.,  416;  Oliter  v.  Fielden,  4  £zch.,  186; 
Oorritaen  v.  Pwrin,  2  C.  B.  (K.  8.),  681 :  Oroock- 
tnoit  V.  Fischer,  1  H.  ft  N..  888;  Seeger  v. 
DuthUj  8  C.  B.  8.),  45;  Behn  v.  Burnett,  8 
B.  &  S..  761;  Corkling  v.  M<utev,  L.  R..  8  C. 
P..  896,  and  Loiter  v.  Bang*,  2  WaU..  728  [69 
U.  S.,  JCVH,  768].  are  examples:  and  not 
within  the  clus  illustrated  by  JbTraboeAia  y. 
Siekie,  1  H.  &  N..  188;  Dimeeh  v.  Corlett,  IS 
Moo.  (P.  C),  199,  and  Cliptham  v.  Vertue,  5  Q. 
B.,  265.  It  is  apparent  from  the  avenneots,  in 
the  pleadings  of  the  charterers,  of  facts  wl^ch 
are  established  by  the  findings,  that  time  and 
the  situation  of  the  vessel  were  material  and 
essential  parts  of  the  contract.  Construing  the 
contract  by  the  aid  of  and  in  the  light  of  the 
circumstances  existing  at  the  time  it  was  made, 
averred  in  tbe  pleadings  and  found  as  facta,  we 
have  no  difBculty  in  holding  the  stipulation  in 
question  to  be  a  warranty.  See,  Abb.  8hip.,lllh 
cd.,  by  Shee,  pp.  227, 238.  But  the  instrument 
must  construed  vrith  reference  to  the  inten- 
tion of  the  puties  when  it  was  made,  irrespect- 
ive of  any  events  afterwards  occurring ;  and 
we  place  our  decision  on  the  ground  that  the 
stipulation  wasoriginaily  intended  to  be  and  by 
its  terms  imports  a  condition  precedent.  The 
position  of  the  verael  at  Beoizat,  on  the  first  of 
August— the  fact  that,  If  she  had  not  then  sailed 
she  was  laden  with  cargo,  so  that  she  could 
sail — ^ese  were  the  ooly  data  on  which  the 
charterers  could  moke  any  calculation  aa  to 
whether  she  could  arrive  so  as  to  discharge  and 
relcMul  in  August.  They  rejectca  her  as  load- 
ing; but,  if  sno  was  in  such  a  situation,  with 
cargo  in  her,  that  she  could  be  said  to  be  "about 
to  s^,"  because  die  was  ready  to  sail,  they 
took  the  risk  as  to  the  length  of  her  voyage. 

The  decree  of  ffu  drcuit  Court  u  c^JJUfntd. 

True  cjopy.  Test :  _ 
James  H.  HoKenner,  dutk.  Sop.  Ooax%,V.B. 
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8AMTTEL  HEAD,  Ptff.  in  Err., 


AMOSKEAG  MAJHUFACTURING  COM- 
PANY. 

(See  8.  C  Reporter^  ed.,  0-S6.) 

Jhu  process  qf  taw — wltat  it. 

•A  statute  of  a  State,  authorldnK  anr  pcrsoa  to 
erect  and  tt'w*"*'^*"  on  bis  own  land  a  water  mill  and 
mill -dam  upon  and  aorom  any  streamnotna  viable, 
paying  to  uie  owners  of  landa  flowed,  damaRea  as- 
■eased  in  a  Judicial  proccedioff.  does  not  <fei>rire 
them  of  tbeir  property  without  oue^roceM  of  law. 
Id  violation  oi  the  14tn  Ameo^nent  of  the  Conatl- 
tution  of  the  United  States. 

[No.  75.1 

ATgrudDK.16,17,1884.  DeeidedJan.  6,1885. 

IN  ERROR  to  the  Supreme  Court  of  the  Btata 
of  New  Hampshire. 
The  liistor;  and  facts  of  the  case  ai>pear  in 
the  opinion  of  the  court. 
Mr.  C.  R.  HorriBoiit  for  plaintiff  in  error: 
The  14th  Amendment,  biooing  upon  every 
State  in  ^1  tlieir  departments,  exempts  and  pro- 
tects private  property  from  a  takine  for  other 
than  public  uses  in  the  proper  sense  of  the  term. 

Parlxraburg  v. Brown,  106  U.S. ,  487  (XXYH. , 
288);  ^Parfc Fa..  100 U.S.,889 (XXV., 676); 
Ihtndee  Mortgage,  etc.,  09.  School  District,  19 
Fed.  Rep.,  860;  Clark y.  Mitefull,  69  Mo.,  628; 
Santa  Clara  Co.  v.  iJ.  B.  Co.,  18  Fed.Rep.,  886; 
Sonoma  Co.  Tax  Case,  13  Fed.  Rep.,  789;  Ban 
Maieo  Co.  y.  K  B.  Co.,  18  Fed.  Rep.,  722; 
OfeoM  T.  Supervitort,  16  Waa,  678  (SB  U.  S., 
XXL,  883). 

Whether  a  use  is  public  or  private  Is  not  a 
question  of  constitutional  construction.  It  is  a 
question  of  general  law.  And  hence,  the  de- 
cbion  of  the  state  court  in  this  or  any  prcTious 
cuuse  upon  the  federal  question  of  public  or 
private  use,  has  only  such  force  as  the  opinion 
of  any  other  court  equally  respectable. 

See.cascs  above  cited  and  Hagar  v.  Bedama- 
tion  Dutriet  {ante,  569);  ffotlingewortJi  v.  Pimalt 
of  Tensas,  17  Fed  Rep.,  109;  R.  It.  Go.  v.  Palmes, 
Oct.  T.,  1883  (109  U.  8.,  Bk.a7.  822);  LaHnv. 
Bank^S  Blatchf.,  18;  Bradley^.  XtfJ,  4Bis8.. 
478;  Thomas  v.  /faicA,  8  Sumn.,  170;  Butz  t. 
Miueatine,  8  Wall.,  575  (75  U.  8.,  XIX.,  490). 

There  has  been  but  one  decision  upon  the 
merits,  that  in  Great  t^iUs  Mfg.  Co.  v.  Femald, 
47  N.  H.,  444.  The  question  was  presented  in 
Ash  v.  Oammings,  60  N.  H.,  692;  but,  as  stated 
on  page  621,  tlie  court  did  not  find  It  necessary 
to  pass  upon  it;  and  again  in  Amotkeag  ilffg.  Co. 
V.  Uead,  the  innaent  cause,  56  N.  H.,  886,  and 
A9  N.  H.,  882,  668,  the  court  declined  to  treat 
the  question  as  an  open  one. 

The  decision  in  Mfg.  Co.  v.  Femald  may  be 
entitled  to  leas  weight  than  that  sometimes  ac- 
corded to  the  opinions  of  the  New  Hampshire 
courts.  If  not  a  friendly  suit,  there  was  not  a 
vigorous  defense.  The  opinion  rests  upon  no 
historical  basis,  although  if  It  wm  otherwise, 
the  precedent  would  not  be  of  much  force. 
State  T.  U.  8.  ds  0.  Shs.  Co.,  March  Term,  1881. 
A  few  aqueduct  charters  were  cited  by  the 
court,  but  Oiese  upon  their  face  were  for  the 
public  use  by  the  inhabitants  of  the  town,  and 
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the  company  would  be  liable  to  suit  or  Indict- 
ment fbr  refusing  water  upon  reasonable  teniu. 

LumbardY.8teartu,ACii^.,«S0;  Giarlet Riv- 
er Bridge  v.  Warren  Bridge,  7  Pick. ,  447;  Turji- 
pike  Co.  T.  Neat  Co.,  43  N.  J.  L.,  881;  Loteell 
T.  BosUm,  111  Mass.,  464;  Talbot  v.  Budion,  16 
Gray,  4S6;  Bri^  Co.  v.  B.  R.  Co.,  17  Conn., 
40;  Bennett  v.  Button,  10  N.  H.,481;  Piereey. 
Emery,  82  N.  H.,  484;  RieJiardt  v.  B.  R.  Co., 
44  N.  H.,  127;  CharUs  River  Bridge  v.  Warren 
Bridge,  11  Fet..  616;  8  Kent,  Com.,  468. 

The  opinion  m  3^.  Co,  Femaid  is  incon- 
sistent with  the  opimon  of  the  same  Judge  in 
Petition  of  Mt.  Wathiniiton  Road  a>. ,  85  N.  H. . 
184,  and  with  the  well  considered  case  of  Con- 
etn-d  R.  B.  v.  Qreety^  17  N.  H.,  47,  and  with 
the  opinions  of  New  Hampshire  Judges  in  other 
cases. 

Baehu  t.  Lebanon,  11  N.  H.,  28;  We^Ritm 
Bri<^  Co.  V.  Bix,  6  How.,  648;  Piscataqua 
BHdge  v.  N.  E.  Bridge,  7  N.  H.,  68;  Barber 
V.  Andoter,  8  N.  H.,  399;  Pierce  v.  Sotnen- 
leorth,  10  N.  H..  878;  Doe.  Oh.  J.,  in  Orr  Y. 
Quimbjf.a^N.  H.,  608. 

Courts  and  judges  who  have  sustained  simi- 
lar statulea  have,  as  it  were,  apologized  for  it 
or  expressed  grave  doubts  of  their  validly. 

Mmr  T.  fVuMf,  14  Minn.,  865;  SeuMer  t. 
Trenton  FiUtt  Ch.,  Saxt.,  696;  Jordan  r.  Wood- 
ward, 40  Me.,  817;  Fisher  v.  Emicon  Iron  <ft 
JtfJ^.iCb.,  10  Wis.,  851;  Poviersv.  Bears.  12 Wis.. 
221;  Pick  V.  Rubicon  Hydravlie  Co.,  27  Wis., 
484;  Harding  V.  Fujik,BKaD.,9lS;  Fenardv. 
Croti,  8  Kan.,  249. 

In  Alassachusetts  it  has  been  denied  that  there 
is  any  taking  to  a  public  or  private  use,  but 
only,  It  is  said,  a  statute  regtuatbm  of  water 
rights. 

Lotoell  V.  Boston,  111  Mass..  464;  Hfurdock  v. 
5<tat;n^,8Cu8h.,110;  Bates  v.  Weymoudi  Iron 
Co.,  8  Cush.,  553;  Fi^  v.  Framingham  Mfg 
Cb..  12  Pick.,  68;  Williams  7.  Nelson,^  V\c^  , 
141. 

But  the  idea  that  there  is  not  a  taking  where 
water  Is  thrown  back  upon  land  Is  repudiated, 
in  New  Hampshire  as  well  as  dsewnere  and. 
finally,  in  this  coiut. 

Eaton  V.  R.  R.  Co.,  51  N.  H.,  504;  Winn  v. 
RttUand,  62  Vt.,  481;  Inman  v.  Tripp,  11  R  I, 
520;  Netdns  v.  Peoria,  41  111.,  502;  PUtigrevo  v. 
ErantviUe,  25  Wis.,  228;  O'Brien  v.  St.  Paul, 
18  Minn.  176;  CUumbiuv.  Woolen  Milit  Co.. 
33  Ind.,  486;  Thompson  v.  Androteoggin  Co.,  64 
N.  H.,645;  ArimondY.  Canal  Co.,  ftl  Wis.,  dlft; 
Booming  Co.  v.  Jaroie,  80  Mich..  S09;  Lee  v. 
Iron  Co.  ,57  Me. ,  481 ;  Weaver  v.  Booming  Co. ,  28 
Minn.,584;fl«mp<ri?yv.  Green  Bay  Co^lZWaXl., 
166  (80  U.  8. ,  XX. ,  557);  Rwney  v.  Ohieaoo,  102 
m.,  64;  BoUingtworth  v.  Pcm'ah  of  Tensas,  17 
Fed.  Rep..  109;  Jones  v.  U.  8.,  48  Wis..  886; 
BroadueU  v.  Xaneat  Oitu,  76  Ma.  SIS. 

That  the  level  of  the  water  at  his  boundary 
shall  not  he  changed,  being  the  common  law 
right  of  a  riparian  owner,  the  CompaDy,  in 
using  Head's  land  as  a  part  of  Its  mill-pond  or 
reservoir,  appropriates  to  its  own  use  property 
belonging  to  him.  wbicli,  as  a  part  of  the  wbote 
water  power,  has  a  value  far  oeyoud  its  value 
for  any  other  purpose.  "  No  man  has  a  right  to 
appropriate  his  neighbor's  land  to  his  own  use, 
even  for  a  temporuy  purpose.  *  *  *  If  it 
is  very  Impoilant  tat  him  to  have  It,  let  him 
buy  It." 
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jreOwT.  Zkudtg,  80  Pa.  St,  SS;  see,  also, 
Goald,  Waten.  aec.  SIO:  JfjiSr.  Oo.  t.  QetxbOe^ 
N.H.,68;  Great liOU do.  WtwCsr,  16N.  H.. 
418;  JbufM  T.  .flMIim,  17  Ga.,  80. 

The  police  power  of  a  State  to  restrict  the 
uses  to  which  one  zaayput  his  own  property  is 
quite  a  differeot  thing  from  the  attemptea  grant 
^  the  right  to  appropiiate  the  property  of  an- 
other. 

Munn  T.  Peo^.  69  Bl..  81;  Munn  v.  Illinois, 
MU. a,  118(XXIV.. 77);  StateY. Soad ChmTs., 
41  K.  J.  L..  68;  Bancroft  y.  Oumbridge,  136 
Mass.,  488;  Davidton  v.  New  Orleans,  96  U.  8., 
107  (XXIV.,  820);  Winn  v.  Rutland.  62  Vt., 
481;  SollinsnxrrA  t.  Parith  of  Tentaa,  17  Fed. 
Rep.,  194;  JVw  Orleans  Co.  v.  Water  Co.,  14 
Fed.  Rep.,  104;  Bm-  Co.  t.  Mass.,  97  U.  8.,  25 
(XXIV., 989);  Waier-WorlaCo.Y.St.  Tammany 
Co..  4  Woods  (0.  C),  184;  EeOer  y.  Corpus 
Chriati,  60  Tex„  614;  Bscandba  Co.  v.  Ckieigo, 
107  U.  S.,679(XXVn.,44i^  LouistiOe  Co,  y. 
B.  R.  Commission,  19  Fed.  Rep.,  679. 

The  police  power  proper  may  Ik  exercised 
without  compeosatioD.  Eminent  domain  must 
be  with  compensation  and  for  public  uses  only, 
although  the  occasion  for  its  exercise  may  be 
Uie  necesBorv  regulations  for  health,  morals  and 
good  order  in  the  community. 

The  public  has  a  right  to  pure  air  as  much  as 
to  pure  water,  and  hence  t£ere  doubtless  may 
be  a  taking  to  pi-event  or  remove  nuisances,  as 
by  draining  swamps. 

Donnelly  v.  Dsck«r,  68  Wis.,  461;  Nm  Or- 
leans  Go.  v.  St.  Tammany  Co. ,  14  Fed.  Rep. ,  194; 
SfudieyY.St.  6V4a7^a>..6McCrary(C.C.).474; 
Blagar  v.  Be^amatim  Distriet  (ante,  669);  Mart- 
to«u  T.  Armstrong,  19  Barb..  166. 

"  For  public  uses,  govei-nmeut  has  a  right  to 
take  private  property,  giving  just  coropensa- 
iion;  but  for  the  pubbc  coDveoience,  it  has  not." 

D-eight  Co.  v.  MempAis,  4  Cold.,  419. 

The  taking  must  be  for  the  use  of  the  public, 
through  some  instrumentality,  and  that  use  not 
permissive  only  but  of  right. 

Harding  Y.  Funk,  8  Kan..  838;  Ihice  Co.  v. 
MeAttister,  12  Ky.,  818;  BoHnson  v.  Stccpe,  12 
Ky. ,  21 ;  Cummings  v.  Peters,  66  Cal. ,  596;  Leisse 
Y.  R.  R.  Co.,n  Mo.,  561;  Turnpike  Co.  v.  JVeuw 
Co.,  48  N.  J.  L.,  881;  Orensh^fw  v.  Sate  Riter 
Co.,  6  Rand,  245;  Dickey  v.  Tennison,  27  Mo., 
878;  Lanctes  Appeal.  55  Pa.  St  16;  Enfieid 
Bridge  Co.y.H.&  N.  H.  Bridge  Co,.  17  Conn., 
64;  Bloodgood  v.  R.  R.  Co.,  18  Wend.,  IS;  Bur- 
Ungton  v.  Beadey,  04  U.  S..  310  (XXIV.,  161); 
Whiting  v.  R.  R.  Co..  25  Wis.,  167;  Whits  v. 
White,  B  Barb..  488;  VanJtome  v.  Dorranes,  2 
Dall.,  807;  Mills,  Eminent  Domain,  sec.  287; 
Gould,  Waters,  448;  Mnney  v.  Somerville,  80 
Pa.  St.,  59. 

Similar  mill  Acts  have  been  decided  void  in 
Alabama,  Georgia,  Miclilcan,  New  York,  Ten- 
nessee and  Vermont,  besides  being  questioned 
by  Judges  in  other  States. 

Sadler  v.  Lang/tam,  84  Ala.,  811;  Bottoms  v. 
Brewer,  54  Ala. ,  288;  LougJibridge  y.  Harris,  42 
Ga.,  505;  liyerson  v.  Brown,  85  Mich.,  383;  Hay 
Y.  Cohoes  Co.,  8  Barb.,  42;  Tyler  v.  Beae/ter,  44 
Vt.,648;  NeiceomA  Y.Smith,  lChand.,71;  Olm- 
stead  v.  Camp,  88  Conn.,  550. 

It  is  now  settled  In  this  court  of  last  resort, 
as  well  as  elsewhere,  that  a  Legislature  cannot 
authorize  taxes  in  aid  of  manufacturing  corpo- 
rations; and  a  use  that  la  not  a  pulilic  use  for 
•90 


the  impoeiUon  of  taxes  ii  not  a  public  uae  for 
the  appropriation  of  proper^  under  the  right 
of  eminent  domain. 

AUen  V.  InltabitanU  <ff  Jay,  60  Me.,  124;  Cots 
Y.  LaOrange,  19  Fed.  Rep.,  871;  Com.  Nat.  Bk. 
V.  Iota,  2  Dill.,  858;  Englis/i  v.  PeopU.  96  III, 
566;  Loan  Asso.  v.  Topeka,  20  Wall,  660  (87  C. 
8.,  XXII.,  400);  Parkeraburg  v.  Brovm.  106  U. 
S.,  487  (XXVa,  238);  BriA  Co.  v.  Brmer,  88 
Me.,  62;  Weismer  v.  Douglas,  64  N.  Y.,  91. 

"  It  matters  not  whether  it  be  the  huos  fac- 
tory of  the  capitalist  or  the  cottage  of  the  labors 
er,  the  benefits  are  the  same  in  kind  and  differ 
only  in  degree." 

Brick  Co.  v.  Brewer  {suprtti. 

Messrs.  B.  Wadleich  and  Oeo.  F.  How^ 
for  defendant  in  error: 

The  highest  oiurt  in  New  Hampshire  baa 
held  that  such  legislation  is  constitutiODal  and 
vaUd. 

GreatmU  Mfy.  Co.  t.  FerruM,  47N.  H..  444; 
Ath  Y.  Cummings.  50  K  H.,  691;  PoUard  v. 
Moore.  51  N.  H.,  188;  Town  v.  Faulkner,  56  N. 
H. ,  255;  Amoskeag  Mfg.  Co.  T.  Head.  66  N  H., 
886. 

Upon  the  point  whether  such  le^lation  Is  In 
coDuIct  with  the  Constitution  of  New  Hamp- 
shire, this  court  is  conclusively  bound  by  the 
decisions  in  that  State. 

LutlisrY.  Borden,  7  How.,  1;  Pa.  OoU.  Cases, 
18  Wall,  190  (80 U.  8.,  XX.,  660);  F.  ffarffotd 
V.  Hartford  Bridge  Co.,  10  How.,  611;  R.  R,  Co. 
Y.  Co.,  98  U.  8.,  35U  (XXV.,  186);  Post  v.  Su- 
pervisors.mXi.  8.,667(XXVL.  1204);  Burgess 
Y.  Seligman,  107U.  8.,88(XXVII.,  866);  Etm- 
wodY.  Marai,  02  U.  8.,  S»9  (XXIlI.,  710);  B. 
OdOandY.  Skinner,  ft4U.  8.,  865(XXIV.,  126); 
Walker  v.  Sautinet,  02  U.  8.,  90  (XXIIL.  678). 

The  14Ui  Amendment  to  the  Constitution  of 
the  United  States  does  not  rcstndn  the  Legisla- 
tures of  the  respective  States. 

Banvn  v.  Baltimore,  7  PeL,  248:  Liting^on 
Y.  Moore,  7  Pet,  651;  Holmes  v.  Jennison,  14 
Pot..  640:  Fox  v.  Ohio.  5  How.. 410;  Smitit  v. 
Md.,  18  How.,  71  (60  U.  8.,  XV.,  869);  WaOser 
Y.  oauvia^  {supra). 

Mill  Acts,  bued  on  the  principle  under  dla- 
cusslon,  exut  in  twenty-four  States,  in  which 
they  have  been  directly  sustained  by  judicial 
decision  or  are  in  operation  without  question. 

Chapman  v.  Groves,  8  Blackf .,  808;  Wright  v. 
Pugh,  16  Ind.,  106;  Stewart  v.  Supervisors,  80  la.. 
10;  MeDougleY.Chrk,!  B.  Mon.,  448;  Ann  v. 
Hinman,  88  Me..  480;  PresooU  v.  Curtis,  48 
Me.,  64;  Haxen  v.  Essex  Co.,  12  Cush.,475;  Mil- 
ler Y.  Troost,  14  Minn.,  865;  Hook  v.  Smitk.  6 
Mo.,  226;  Traver  v.  Merrick  Co.,  14  Neb.,  887; 
Burgessv.  Clark.  I»lnd.,l(i9; King y.  Shttford, 
10  Ired.,  100;  R/dnes  r.  Clark,  61  Pa.  St.,  96; 
Mown/  Y.  Sheldon,  2  R.  L,  809:  Hamm  y.  8ku- 
gart,  10  L^h,  832;  Hunter  v.  Odalter,  4  Band., 
68;  Otmtteia  y.  Camp,  88  Conn.,  682;  Todd  t. 
Austin.  84  Conn.,  78;  Jordan  v.  Woodward,  40 
Me.,  317;  Jones  v.  Skinner,  61  Me.,  26;  Vsnari 
Y.  Cross.  8  Kan. ,  348;  Barditw  y.  .PbniLS  Kan., 
310;  Harding  v.  OoodleU,  8  Yeiv.,  41;  Nswcomi 
Y.  Smith,  1  Chand.,  71;  8.  C.,  3  Plnn.,  181; 
Thien  v.  Vocgtlander,  8  Wis..  461;  Pratt  Y. 
Brown,  8  Wis.,  608;  Baib  Y.  Mackey,  10  Wis., 
871;  (m  Y.  Smith,  16  Wis.,  m,Atty-Oe».  t. 
Perkins,  2  Dev.  Eq.,  88;  Fisher  v.  Iron  A  Mfy. 
Co.,  10Wis.,8Sl;  BeudderY.  Trenton Deiaiwm 
FaUs  Co.,  Sazton  (N.  J.).  601 
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TbeUth  Amendment  don  not  ai^y  to  the 
queedon  at  Issue.  Its  porpose  vu  to  protect 
tke  rights  of  an  enfranchised  race  agamit  the 
hostile  legislation  of  the  States. 

Staughter-amte  Oasea,  16  Wall..  86(88  U.  S., 
XXI.,  894):  Davidam  t.  Nero  Orlmru.  96  U.  S., 
97  (XXIV.,  616);  Stravder  v.  W.  Va.,  100  U. 
8.,  808  (XXV.,  664);  Neal  v.  DdaiBan,  108  U. 
8..870CXXVI.,867). 

The  proceedings  tfj  whkh  the  defendant  in 
error  obtained  the  right  to  ndsa  Its  dam,  oonatt- 
tuted  "due  process  of  law,"  within  the  mean- 
ing of  the  14th  Amendment 

l)m  V.  Hoboken  Co.  18  How.,  273  {59  U.  8., 
XV.,  872);  HuTtado  v.  Gal.  (ante,  282);  Hagar 
T.  Seelamation  Co,  (ante,  669);  I)avid»on  t.  N. 
O.  (Mpra);  MeMiUen  Andenem,  OS  U.  8.,  87 
(XXIV.,  886):  Smnard  v.  Louitiana,  92  U.  8., 
480  (XXm.,  478);  Watktr  t.  8aunnet($upra). 

In  every  State  where  the  validity  of  such 
Acts  has  been  upheld  by  the  courts,  or  where 
they  have  been  Bilently  acquieaced  in,  they  have 
become  a  rule  of  real  property,  and  this  court 
will  not  disturb  them  but  will  consider  them 
as  authoritative. 

Burffm  V.  Sdigman,  107  U.  8.,  90  (XXVU., 
359);  Bondurant  v.  Wataon,  108  U.  8.,  278 
(XXVI.,  447);  Fairfield  v.  GaOatin  Co.,  100  U. 
8.,  47 (XXV.,  544);  TTaifccrv.  Cooir*..  17  WaU., 
648  (84  U.  S.,  XXI. ,  744));  WiUiame  v.  Kirtland. 
18  WaU. ,  306  (80  U.  S. ,  XX. ,  688);  MtUt  v.  Oald- 
wU,  2WalI.,  85(69  U.S..  XVII. , 7M); flinder- 
aon  T.  Qriffin,  6  Pet. ,  161 ;  Buydam  v.  WiUiamaon, 
24How..4a7  (65U.  8.,  XVI..  742);  Beauregard 
T.  N.  0..  18  How.,  497(59  U.  8.,  XV.,  469); 
Jaekaon  v.  Chew,  12  Wheat,  162;  OhrUtif  v. 
Pridgetm,  4  Wall..  196(71  U.  8.,  XVHL.&S). 

Mr.  Jtultet  Cb«y  deUvwed  the  <q;>Inion  of 
the  court: 

I  lO]  This  was  a  writ  of  error  to  reverse  a  Judgment 
of  the  Supreme  Court  of  the  State  of  New  Hamp- 
shire agunst  the  plaintiif  in  orror,  upon  a  peti- 
tion filed  by  the  defendant  In  error,  a  Corpora- 
tion established  by  the  laws  of  New  Hampshire 
for  the  mauufaclure  of  cottoa,  woolen,  iron  and 
oUicr  materials,  for  the  assessment  of  damages 
for  the  flowing  of  his  land  by  its  mill-dam  at 
Amoskcag  Falls  on  the  Memmock  River,  un- 
der the  general  Mill  Act  of  that  State  of  1868, 
ch.  20,  which  is  copied  In  the  margin.* 

Cll]  petition  filed  In  the  State  Court,  the 

Amoskeag  Manufacturing  Company  alleged 
that  it  had  been  authorized  by  its  charter  to 
purchase  and  hold  real  estate  and  to  erect  there- 
cm  such  dams,  canals,  mills,  buildings,  machines 

Aetfortha  J!neoura0sin«nt  ttf  Manufiietwrea. 
Seal.  Anypenonoranreorporatknitautborlied 

alta  charter  bo  to  do,  may  erect  and  maintaia  on 
or  Its  own  land  or  np««tluid  of  Bnotber  wHh  his 
omsent,  a  water  mm  and  dam  to  raise  the  watar  f  or 
worktiv  It  or  for  oreatlnff  a  reservoir  of  water  and 
(or  eguaUsinff  the  flow  of  the  sune,  for  its  use  and 
of  mills  below,  upon  and  acrossanvBtraam  not  nav- 
igable, upon  toe  terms  and  conditions,  and  sat^HMt 
to  die  regulatliuis,  hertfaafter  exfweewd. 

See.  &  If  the  land  of  any  penon  shall  be  ovei^ 
flowed,  drained  or  otherwve  ujured  br  the  use  of 
such  dam  and  said  damage  or  InjiuTsbaUnot,  with- 
in thirty  dan  after  due  notice  thereof,  be  saUsfao- 
toiilr  adjusted  br  the  party  ereoting  or  maintaining 
said  dam,  either  party  mar  apply  by  petition  to  the 
Supreme  Judhrfal  Court,  In  the  county  or  oountlee 
where  such  damage  or  grievance  arisea,  to  have  the 
damage  that  may  nave  oeen  or  may  be  done  there- 
1)y,  aaoBsed;  wluoh  petition  shall  setont  the  title 
ana  doacrlptaoa  of  the  premises  ■'■■"•ir^i  the  right 
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and  works  as  it  might  deem  necessaiT  wefol 
in  carrring  on  its  manufactures  and  budnesa; 
that  it  nad  purchased  the  land  on  both  sides  of 
the  Merrimack  River  at  Amoakeag  Falls,  hi- 
duding  the  river  and  falls,  and  had  there  built 
mills,  dug  canals  and  established  works,  at  the 
cost  of  several  millions  of  doUara,  and  for  the 
purpose  of  making  the  whole  power  of  the  river 
at  the  filli  aviUlaue  tat  the  naeof  thow  mfll^ 
had  oonitnicted  adam  across  the  rhrer;  that  the 
construction  cKf  the  mlUs  and  dam  to  raise  the- 
water  for  working  the  mills,  for  creating  a  res- 
ervoir of  water,  and  for  equalizing  its  flow,  was 
of  public  use  and  benefit  to  the  people  of  the 
State,  and  necessary  for  the  use  of  the  mills  for 
which  it  was  designed;  and  that  Head,  the  own- 
er of  a  tract  of  land,  described  in  the  petition 
and  boimded  by  the  river,  claimed  dam^es  for 
the  overflowing  thoeof  by  the  dam,  which  the 
Corporation  had  been  unable  satisfactoiily  to 
adjust:  and  prayed  that  it  might  be  determined 
whether  the  construction  of  the  mills  and  dam, 
nod  the  flowing,  if  any,  of  Head's  land  to  the 
depth  and  extent  that  it  might  or  could  be 
flowed  thereby,  were  or  might  be  of  public  tias 
or  benefit  to  the  people  of  the  8tate,ana  whether 
they  were  necessary  for  the  mills,  and  that 
damages,  past  or  future,  to  the  land  by  the  con- 
stntcuon  of  the  dam  might  be  assessed  accord- 
ing to  the  statute. 

At  successive  stages  of  the  proceedings  by  de- 
murrer.by  request  to  the  court  after  tbeintroduc- 
tion  of  the  evidence  upon  a  trial  by  jury,  and  by 
motion  in  arrest  of  judigment,Heaa  ohtected  th» 
the  statute  was  unconstitutional  and  that  the 
petition  could  not  be  maintained,  because  they 
contemplated  the  taking  of  his  property  for  pri- 
vate use,  in  violation  of  the  l4th  Amendment  of 
the  Coi»titution  of  the  United  States,  which  de- 
clares that  no  State  shall  deprive  any  person  of 
property  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal 
protectfott  ai  the  laws;  as  well  as  in  violation 
of  the  Constitution  of  tiie  State,  the  BiU  of 
Rights  of  which  declares  that  all  men  have  cer- 
tain natural,esscntial  and  inherent  iights,nmong 
which  are  the  acquiring,  possessing  and  protect- 
ing property,  and  that  every  member  of  the 
community  has  a  right  to  be  protected  in  the 
enjoyment  of  his  property 

His  objecticmswero  overruled  by  the  highest 
court  of  New  Hampshire,  and  final  judgment 
was  entered,  adjudging  that  the  facta  alleged  In 
the  petition  were  true,  and  that,  upon  payment 
or  tender  of  the  damages  ass^scd  by  the 
verdict,  with  interest,  and  fifty  per  cent  aiddcd, 

Sr  reason  whereof  said  grievance  arises,  the  loca- 
OD  of  the  dam  and  extent  of  the  damages  that  may 
be  oooasioned  tboreby ;  and  mid  court,  after  reason- 
able notice  to  all  persons  Interested  abiall,  unless  the 
parties  agree  upon  the  Judgment  that  shall  be  reD> 
dtned,  rrner  said  petition  to  a  committee  of  three 
disinterested  persons  to  be  appointed  by  said  court, 
to  determine  In  relation  to  the  matten  set  forth 
therein. 

8eo.&  TOeoommlttee  shall  give  su(A  notice  to  the 
parties  as  shall  be  ordered  by  said  oonrt;  shall  bear 
the  parties  and  view  the  premises;  and.  If  they  shall 
be  01  opinion  that  the  flowing  or  draining  of  oaid 
land,  to  the  depth  and  extent  that  the  gome  may  or 
can  be  flowed  by  lald  dam  Is  or  may  be  of  public  use 
or  benefit  to  the  people  of  this  State  and  that  the 
same  is  necessary  for  the  use  of  the  mill  or  mills  for 
wblch  sold  dam  was  designed,  tliey  shall  estimate 
the  damages  and  make  report  to  the  said  court,  at 
the  next  term  thereof  after  said  view  and  estimate. 
Upon  the  return  of  the  report  of  said  committee, 
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making  in  all  the  mimof  $572.43,  theCompany 
lias  the  right  to  erect  and  maintain  the  dam, 
and  to  flow  his  land  forever  to  the  depth  and 
extent  to  wluch  it  might  or  could  he  flowed  or 
Injured  therein.  56N.H.,886;50K.  R.  833. 
663. 

The  position  that  the  plaintiff  in  error  has 
been  denied  the  equal  protection  of  the  laws  was 
not  insisted  upon  at  the  argument.  The  single 
question  prcaented  for  decision  is,  whether  he 
has  heen  deprived  of  his  property  without  due 
process  of  law,  in  violation  of  the  14tb  Amend- 
ment of  the  Constitution  of  the  United  States. 
It  Is  only  as  bearing  upon  that  question  that 
Uiis  court,  u^on  a  wiTt  of  error  to  a  state  court, 
[16]  has  jurisdiction  to  consider  whether  the  statute 
conforms  to  the  Constitution  of  the  State. 

The  charter  of  the  Amoskcag  Manufacturing 
Company,  which  authorized  "it  to  erect  and 
maintain  its  mills  and  dam,  gave  it  no  right  to 
flow  the  lands  of  others.  Bastman  v.  Mfg.  Co., 
44  N.  H.,  143.  The  proceedings  in  the  state 
court  were  had  under  the  general  Mill  Act  of 
New  Hampshire,  which  enacts  that  any  person 
or  any  corporation,  authorized  its  charter  so 
to  do,  may  erect  or  maintain  on  his  or  its  own 
land  a  water  mill  and  mill-dam  upon  any  stream 
not  navigable,  paying  to  the  owners  of  lands 
flowed  the  damages  which,  upon  a  petition  filed 
in  court  by  either  party,  mny  be  assessed  by  a 
committee  or  by  a  jury,  for  the  flowing  of  ihe 
iands  to  the  depth  and  extent  to  which  they  may 
or  can  be  flowed  by  the  dam.  X.  H.  Stat.  1868, 
ch.  20. 

The  plaintiff  in  error  contends  that  his  prop- 
erty has  been  taken  by  the  St.ite  of  New  Hamp- 
shire for  private  use,  and  tlint  any  taking  of 
private  property  for  private  use  ia  without  due 
process  of  law. 


The  defendant  in  error  contends  that  the  rnii- 
ing  of  a  water  power  upon  a  running  stream  for 
manufacturing  purposes  is  a  public  use;  that 
the  statute  is  a  constitutional  regulation  of  the 
rights  of  riparian  owners;  and  that  the  remedy 
given  by  tlie  statute  is  due  process  of  law. 

Qeneral  Mill  Acts  exist  in  a  great  majority  of 
the  States  of  the  Union.  Such  Acts,  authoriz* 
ing  lauds  to  be  taken  or  flowed  tn  innttuin,  for 
the  erection  and  maintenance  of  mills,  existed 
in  Virginia,  Maryland,  Delawareand  North  Car- 
olina, as  well  as  in  Massachusetts,  New  Hamp- 
shire and  Rhode  Island,  before  the  Declaration 
of  Indqwndence;  and  exist  at  this  day  in  each 
of  these  States,  except  Maryland,  where  they 
were  repealed  In  1883.  One  paned  in  Nortit 
Carolina  in  17T7  has  remained  upon  the  statute- 
book  of  Tennessee.  They  were  enacted  in 
>Iaine,  Kentucky,  Missouri  and  Arkansas,  soon 
after  their  admission  into  the  UnioiL  They 
were  passed  in  Indiana,  Illinois,  Michi^n,  Wis* 
cousin,  low^Nebraska,  Minnesota,  Missi^ppi, 
Alabama  and  Florida,  while  they  were  yet  Ter- 
ritories,and  re-enacted  after  they  became  States. 
They  were  also  enacted  in  Pennsylvania  in  18(^,  [171 
in  Connecticut  in  1864,  and  more  recently  in 
Vermont,  Kansas,  Oregon,  West  Virginia  and 
Georgia,  but  were  afterwards  repealed  in  Geor- 
gia. The  principal  statutes  of  the  several  States 
are  collected  In  the  margin.* 

In  most  of  those  States  their  validity  has  been  [181 
assumed  without  dispute;  and  they  were  never 
adjudged  to  be  invalid  anywhere  until  since 
1870,  and  then  in  three  States  only,  and  for  in- 
compatibility with  their  respective  Constitu- 
tions. Lmtghbridge t.  //arm(1871) 43 Ga.,  000; 
Tyler  v.  licacher  (1871),  44  Vt.,  648;  Ryermm  v. 
5ww»  (1877),  ZTi  Mich.,  333.  The  earlier  caim 
in  TeuneBseo,  Aiw*""**  and  New  York,  cootain- 


anj  person  Interested  therein  toa^  object  tj  The  ac- 
oeptanci  of  the  name  for  any  Irtcvulori  ty  or  i  riirixrcp- 
er  conduct  of  satd  commltti^<> ;  and  eafilddiirL  max 
set  aaido  aaid  report  for  aiic  itul  nnd  miA^nnhle 
cause  and.  If  required,  BhaJl  ni'r'inj  for  jtseirwliefli- 
er  the  erection  of  sold  dam  l»  '>r  fiublic  ueeor  bore- 
flt,  any  finding  of  the  oominittt.'e  iiitm  thnt  poini 
□otwtthetandlDg ;  and  if  the  oourt  »h».llbt9cif  unin- 
lOD  that  the  erection  of  sal^l  dam  Is  nut  of  iiucillu 
use  or  benefit,  tbc  petition  fIiuU  tie  dlqmlBBQkl.  Ilut 
If  the  report  shall  be  aco^pU^]  and  ^eblt^hed, 
the  court  shall  render  JudgTinJut  tbi^reoD,  lit'LCr  add- 

{ Inaflftyperoent to thoestliiiateof  damage;  whJob 
uoffnimc  shall  be  final,  and  (■icvutfoii  aLal]  I^qub 
lioreoD.  Before  the  refenri-e  nf  Biii-ti  petlilon  to 
the  commltt4>e.  If  either  pjniv-iiatl  »u  elect,  said 
court  shall  direct  an  isBue  u-  ilii-  Jury,  to  try  thu 
facts  alleged  In  the  said  potit  ion  uiidBMewtfaddam- 
agCfl ;  and  Judgment  reuucr«d  on  tlie  verdlotiOf  tuch 
Jury,  frith  flfty  per  cent  widei,  shall  lie}|mil<  and 
said  court  may  award  cosiat"  citbcrpurivatltadis- 
orctlon. 

Sec.  4.  No  person  or  corporatioa  ahaU  derive  ^7 
title  from  said  proceedings,  or  be  dfscbarftpd  from 
anv  liability  In  relation  to s&id  premlB«.  uiiTil  be  or 
It  oas  paid  or  tendered,  to  tiie  person  agcTifived  or 
dnmn^ed^tbe  amount  of  such  adVHi»!!judgmoiit. 

Sec,  6.  This  Act  shall  in  no  way  Hifect  esrlistln? 
suits,  nor  any  mill  of  otberparsopa  iairlully  exLsii- 
1ns  on  the  same  etrcam,  nor  any  mill  die  or  mJU 
privilege  of  other  persons  od  which  a  mfTMnni  has 
been  lawfully  erected  and  u*ed,  nor  tlw  right  of  any 
owner  of  such  mill,  mill  sltoontaLkimlTtlesAUnkM 
the  right  to  maintain  on  sucb  lust  mentiffiiM  arta  or 
privilege  shall  have  been  loat  or  defeated,  by  abaah 
donment  or  otherwise;  neiCtier  shall  it  alnct  ^e 
right  of  B  town  In  any  highway  or  brid^  which  aoid 
town  may  by  law  be  liable  to  licep  Id  repair :  Pro- 
vided, however.  That  the  provialoM  ot  ihJs  Aei  shall 
not  be  applicable  to  any  navlgriile  mten  In  tbH 
State. 

Sec. «.  This  Act  shall  lakf  oflsot  bom  ndafler 
ftspaesve.  (Approved  Jul|-%^^ 
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ritOrlal  Autaaf  lofltaiia  tin<;l  lilinOi^bOtbdELghlttae 
Library  of  C«nifirww,  Ilia  elUitinjifl  nf  those  Acta  a« 
takFn  irDm  Gould  no  Wnicrs,  mx.  dW,  aod  aotcs.. 

Alflbtitziii.  Terr.Staciail,ltiilli.Toij([nlii.Dig.lSl3i 

■ilVr,  (lev.  U>do  tanTMa. StftAQB;  Ooda UH, ma. 

a>5.V357B. 

Arkansas!.  R.  S.l^,  rb.06  ;  T>Ig.  tS4A,cb.  lOT;  Dig. 
IWa.  ch.  1»;  Gantt.  Die.  t?III.  ch.  96. 

ninrir-i'HruL  PInl,  IWM,  cli.  SG :  l.icrt.  Stat.  1908.  OL 
I,  I'll  ril:  licMi.  Stiif  I-:.".  ti(.  i:',  I'ti.  17.  ot.  a. 

I.n'l'iv-i;.r...  rr.iv.  Suit.  i:<in,  i;7:i,  1  I^wi  ITHl- 
m,V'       "M'-  I'!'.  H-  S.  Jts-.'.cti.flil;  fitai..lECB, 

cli.  Wf;  Urjv.  I  ...|.'       eh.  ni, 

Fluri'lii.  Tltt.  suit*-,  IBK,        Duval's  I'iumptta- 

tiQD.  pn.fii-sa;  Ttioiupaou,  J»g.  ikT.oh.  u);  Jieqw< 

lun  U^,U81,Qh.IJaL  .  i.- 

C'«]rv1ar^t4t.l«P,oii.aB.  B«iMii«alvOM»« 

IHe,  st>c.  8018. 

Illinois,  a  t<^Tf  LawB  mi,v.  ISB : Atat. lOJL  ft 
SlK;  Itcv.  Cinli-  lrt!T,  p.  21T:  R.  B.  IB«,  CJl.  B.R 

\m.  rli.  71 ;  H_fl,  lh7l,  el..       R  B.  ISWI,  cli  E 

lufliiinjL.  Torr.  St<*t.  1807.  r.  J^i:  It-  v  Lriivs  I'-'i. 
ch.  117;  Hfiv.  Laws  ISJ],  ohar.  t :  IL.S.  If?"^.  ] ;  ri, 
ti.  cli.  4.'i.  jirt.  5;  ll  S.         pL  £,  art  -U  ;  H.  S. 

lo«-a.   Tt'rr.Sliit,        r^!M3,  I***,  P-*^?!  Stal.  Ifwi, 

ell,  OS;  K.  ft.  \m\  u[,  11. cV a*. art.*!  Oodeiantfib 
10,  ch.  1 :  Go<k>        tit.  10.  eb,l. 

Kadhu.  ecAt.  \m.  chrs?;  Geo.  BtatailiAarflihl 
coup.  Laws  lajiN  ch.  to. 

KcntochT.  Btac,  F'3bruiuTSjTS7.1Utieffi,9«t 
nO UttflU  h  Swlgert,  Pie.  1^  p.  983;  R,S.mR 
Ob.  87;  Sen.  Slat.  inS,  ofa.  77. 

Maine,  atat.  Uil.  oti,       w.  ^.  l^tO.  ob.  l3t:  R  a 

iasT,cfa.ae:  a.s.inxcb.tc;  u,  s.i'W,ch,a:. 

Hfurr'^^i.  Prav.  Stat.  1710,  ch.  15,  i:aooEu 
17K  Biidtn%,lAW«-  Repealed  bf  But.  ieat,«k 
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ing  dicta  to  the  same  effect,  were  decided  upon 
otber  grounds.  Sarding  v.  Ooodktt,  8  Yeig., 
41;  RTB.  Cb.T.if«inp/(M,4Co]d.,40G;  Moorev. 
Wright.  84  Ala..  811,  833;  Bottom  T.  Brevier, 
64  Ala., 988;  Uayy.  OohoeaCo.,^^h.,4&,4!l, 
and2N.  T.,  159. 

The  principal  objects,  no  doubt,  of  the  earlier 
Acts  were  gnat  milU;  and  it  has  been  generally 
II  admitted,  even  by  those  courts  which  nave  en- 
tertained the  most  restricted  view  of  the  le^s- 
latlve  power,  th:ii  a  grist  milt  which  grinds  for 
comers,  nt  tolls  Axed  by  law,  ia  for  ii  public 
1I8C.  See,  also,  Blair  v.  Cuming  Co.  [onto,  457]. 

But  the  suitutes  of  many  States  are  not  so 
limited,  either  in  terms  or  in  the  usage  under 
litem.  In  Massachusetts,  for  more  than  half  a 
centuiT,  the  Mill  Acts  have  been  extended  to 
mills  for  any  manufacturing  purpose.  Mass. 
Slat.  iKSi,  ch.  163;  Mfg.  Co.  v.  Up/tam,  6  Pick., 
293;  P.iimer  Co.  v.  FerriU,  17  Pick.,  68,  65. 
And  throuj^hout  New  England,  as  well  as  in 
Pennsylvania,  Virginia,  North  Carolina,  Ken- 
tucky and  many  of  the  Western  States,  tbe  stat- 
utes arc  equal ly  comprehensive. 

It  has  been  held  in  many  cases  of  high  au- 
thority that  si>ecjHl  Actsof  incorporation,  grant- 
od  by  the  Legislature  for  the  estabhsfament  of 
dams  to  increase  and  improve  tbe  water  power 
of  rivcra  and  navigable  waters,  for  mechanical 
and  manufacturing  purposes,  are  for  a  pubhc 
use.  Scudder  v.  Trenton  Ddawa/re  FbiU  Co., 
anxt.,  694,  728,  720;  Mill  Corp.  v.  Neioman,  12 
Pick.,  467;  Hazen  v.  Estex  Co.,  12  Cush.,  475; 
Gommonuxaith  v.  Essex  Co.,  IS  Gray,  2S9,  251, 
253;  Uankint  v.  Latorenee,  8  BlackL,  286;  iffg. 
Co.  V.  Femaid,  47  N.  H.,  444. 

In  some  of  those  cases,  the  authority  con- 
ferred by  General  Mill  Acts  upon  any  owner  of 
land  upon  a  stream  to  erect  and  maintain  a  milt 
on  bis  own  land  and  to  flow  the  land  of  others, 
for  manufacturing  purposes,  has  been  consid- 
ered as  restine  on  tbe  right  of  eminent  domain, 
by  reason  of  the  advanU^es  inuring  to  the  pub- 
hc from  the  improvement  of  water  power  and 
the  promotion  of  manufactures.  Sec,  also,  JM- 
yoke  Co.  V.  Lyman,  16  Wall.,  600,  500,  507  [83 
U.  S.,  XXI.,  133*.  135];  BecknianY.  R.  It.  Co., 
3  Paige,  45,  73;  TaU>ot  v.  Hudson,  16  Gray,  417, 
436.  And  the  validity  of  General  Milt  Acts, 
when  directly  controverted,  ba.s  often  been  up- 
held upon  that  ground,  confirmed  by  long  usage 
orpriordecisioni.  /mbin v.  TtWuard,  40  Me., 
817;  Of?n«tead  r.  Ctomp,  88  Conn.,  632;  TWdv. 
Au»Un,  84  Conn.,  78;  Venard  t.  Croat,  6  Kan., 


248;  Harding  v.  FaiUt,  6  Kan.,  815;  MiUer 
Troott,  14  Minn.,  865;  Neteeomb  v.  Smith,  1  [SO] 
Chand. ,  71 ;  Fither  t.  Horieon  Oo, ,  10  Wis. ,  851 ; 
Babb  T.  Mackey,  10  Wis.,  871;  Burnham  v. 
J^ompaon,  35  la.,  421. 

In  New  Hampshire,  from  which  the  present 
case  comes,  the  Legislature  of  the  Province  in 
1718  passed  an  Act,  for  the  most  part  copied 
from  the  Massachusetts  Act  of  1714,  authoriz- 
ing tbe  owners  of  mills  to  flow  lands  of  others, 
paying  damages  assessed  by  a  jury.  The  Act 
of  1718  continued  in  force  until  the  adoption  of 
the  first  Constitution  of  the  State  in  1784,  and 
afterwards  until  June  30,  1793,  and  was  then 
repealed,  upon  a  general  revision  of  the  stat- 
utes, shortly  before  the  State  Constitution  of 
1793  took  effect.  The  provisions  of  the  Bill  of 
Rights,  on  which  the  plaintiff  in  error  rehed  in 
the  court  below,  were  exactly  alike  in  the  two 
Constitutions.  Special  Acts  authorizing  the 
flowing  of  lands  upon  the  payment  of  damages 
were  passed  afterwards  from  time  to  time; 
among  otliers,  the  Statute  of  July  8,  1803,  au- 
thorizing the  Great  Falls  Manufacturing  Com- 
pany to  erect  a  dam  upon  Salmon  Falls  River, 
which  was  adjudged  by  the  Supreme  Judicial 
Court  of  New  Hiimpshn-c  in  1867,  in  aa  opin- 
ion delivered  by  C/ti'f  Justice  Perley,  to  be  con- 
sistent with  the  Constitution  of  that  State  be 
cause  the  taking  authorized  was  for  a  public 
use.  Mfg.  Go.  v.  Fh-nald,  47  N.  H.,444.  The 
statute  now  in  question,  the  first  general  Mil! 
Act  passed  by  the  Legislature  of  tlic  State,  was 
passed  and  took  effect  on  July  8, 1SG8,  was  held 
in  Ash  V.  Cummings,  50  N.  H..  591,  after  elab- 
orate argument  against  it,  to  be  constitutional, 
upoD  the  ground  of  the  decision  in  Mfg.  Co.  t. 
Femald;  and  was  enforced  without  question  Id 
Pollard  V.  Moore,  51  N.  H.,  188,  and  in  Town 
V.  Faulkner,  56  N.  II.,  2.^5.  In  the  case  at  bar 
and  in  another  case  since,  the  ptiile  court  held 
its  constitutionality  to  be  settled  by  (he  former 
decisions.  Mfg.  (h.  v.  IIead,5»^.H.,3iM,KDd 
59  N.  H.,  833,  503;  Satru  T.  Woreetter,  60  N. 
H.,  523. 

The  question  whether  the  erection  and  vuSn- 
tenance  of  mills  for  manufacturing  purposes 
under  a  general  Mill  Act,  of  which  any  owner 
of  land  upou  a  stream  not  navigable  ma^  avail 
himself  at  will,  can  Ix:  upheld  as  a  taking,  by 
delegation  of  the  right  of  eminent  domaiu,  of  [Sll 
private  property  for  public  uac,  in  the  constitu- 
tional sense,  1^  so  imj}ortant  and  far  reaching. 


,_E7,  ITM;  18M,  ch.  158,  Feb- 
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.  H.a.  1H36,oh.ll6;  Gen.  Stat, 
ab.  Htat,  iwy.  t-iiTioo. 
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4011 :  Stat.  19B5,  ch.  304  :  Coiriii.  Laws,  1872,  cb.  2Sl : 
PtHt  i^Tn,  i  h.  IW!. 

Min-h  r!..(.>.  Terr  ^^IliL  1.^".  Pub.  Stat  18*ft^  cb. 
l?i    u,  F.  lMfl,cli.31iGer.  Stat.l878,ch.81. 
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Rtnt.  ISOS.  vli.  101;  Wagner,  Stat.  1972,  cb.  08:  II.  S. 
18;»,  ch.  132. 

Kobraska.  Terr.  Stat.  18ei-62,  p.  Tl ;  R.  8. 1868,  cb. 
80 ;  Gen.  Stat  1873,  ch.  44  ;  Comp.  Stnt  1«81,  cli.  Ht. 

New  llnmpahlre.  Prov.  Stat.  i718.  Prov.  "Laws  (ort. 
1171  >.ch.  00:  Smt.  1868,  ch.  20.  Gen.IjiwB  1878,  ch.HO. 

North  CaiTilina.  Pr<>v.  Stat  1758.  ch.  5,  Revision 
1773,  p.  21D;  Stat  1777,  cu.iy.  Laws  1701,  p. 343 :  Stats. 
leOS,  cb.  Ifi ;  1813,  ch.  19 :  Itcv.  Laws  18:^1,  ch.  12S,  7^ 
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8(18 ;  R.  S.  1837.  oh.  T4 ;  Rev.  Code  1864,  oh.  71 ;  BatUe 
Iluvlsal  1878,  ch.  72. 
OrcirnD.  Stat.  December  10, 1S6S,  QoD.  Low*  184S- 

75,  -[>.  fjT'j. 

rLiiri-^vlvaiilii.  ^tiu.  March 23, l808,4Smltli,Iiawi, 
p.  31;  I'liTfi.  Uitf.  un.h  ed.  p.  HW5. 

r  i         Mnm].  OoL  Statt.  17!%.  Uwi  1744.  p.iaO: 
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Con.  Suit.        npp.pp.B0S,liB8,l(ES;  RoV.Ziavi 

VJriTiniH.  t  ul,  ^f/H,  1697, ch.  4,8Henlng,8tatSa); 
Col.Stjjt,  ]Tii\  (h. +1,  3  Heniiiff,  401 :  Co^Statl74^ 
ch.  11.5  nciiliJi;.  IW ;  Stat.  ITS."),  ch.  82, 13  Hcntng, 
187:  liev.  C<Kl<'.  li|4.  .  h.  105;  Rev. Codo.1819, ch.aSSt 
Coiia  mf>,  >  h.  aj ;  ('«•]<:  1838,  ch.  03. 
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Uut  it  does  not  become  this  court  to  express  an 
opdnlon  upon  it,  vbcD  not  required  for  the  de* 
terad&ation  of  the  rights  of  the  parties  before  it. 
We  prefer  to  rest  the  decision  of  this  case  upon 
the  ^und  that  such  a  statute,  considered  as 
regufnling  tbe  manner  in  whicli  the  rights  of 

Eroprietors  of  lands  adincent  to  a  stream  may 
e  asserted  and  enjoyed,  with  a  due  regard  to 
the  interests  of  all,  and  to  the  public  good,  is 
within  the  constituUonal  power  of  the  Legis- 
lature. 

When  property,  in  which  several  persons 
have  a  common  interest,  cannot  be  tw.lv  and 
beneficially  enjoyed  in  its  existing  condition, 
the  law  oiteu  provides  a  way  in  which  they 
may  compel  one  another  to  submit  to  measures 
necessary  to  secure  its  beneficial  enjoyment, 
making  equitable  compensation  to  any  whose 
oontrolof  or  interest  in  tbe  property  is  tbra«by 
modified. 

In  the  familiar  cnse  of  land  held  by  several 
tenants  in  common  or  even  by  joint  tenants 
with  right  of  siu-vivorship,  any  one  of  tiiem 
may  compel  a  partition,  upon  wliich  tlie  court, 
if  the  land  cannot  be  equally  divided,  will  order 
owelty  to  be  piiid;  <)r,  in  many  States,  under 
statutes  the  constituLonality  of  which  has  never 
been  denied,  will,  if  the  estate  is  such  that  it 
caunot  be  divided,  either  set  it  olT  to  one  and 
order  him  to  compensate  the  others  in  money, 
or  else  ordar  the  whole  estate  to  be  sold.  King 
V.  Reed,  11  Gray,  490;  Jkntl^n  v.  Dock  Co.,  1 
McC,  480;  8.  C.  on  appeal,  nom.  Jfannera 
V.  B<ntUii,  2  McC,  501;  J/tw/  v.  MitcheU, 
17N.  Y.,'2l0;  Ricliardaon^.  Monmi.  23 Conn., 
94.  Water  rights  held  in  common,  incnpable 
of  partition  at  law,  may  be  the  subject  of  p-ir* 
tition  in  equity,  either  by  apportioning  the 
time  and  extent  of  use,  or  by  a  sale  of  the  right 
and  a  division  of  the  proceeds.  Smith  v.  Smith, 
10  Paige,  470;  DcWitt  v.  Uancy.  4  Gray,  486; 
MeQiltitray  v.  Evant,  87  Cal.,  03. 

At  the  common  law,  aa  Lord  Coke  tells  us, 
"If  two  tcimnts  in  common,  or  joint  tenants, 
be  of  an  hoiipe  or  mill,  and  it  fall  in  decay,  aud 
theone  is  willing  to  repair  the  8amc,and  the  other 
will  not,  he  that  is  willing  shall  have  a  writ  de 
reparatione  facicnda;  and  the  writ  snith,  ad  r«- 
paraiionem  et  tusteiitationem  ^vtdein  domvi 
tauantur;  whereby  it  appeareth  tliat  owners 
are  in  that  case  bound  pro  bono  pvblieo  to  maia- 
tain  houses  and  mills  which  are  for  habitation 
and  use  of  men."  Co.  Litt.,  200  i;  4  Kent. 
Com.  870.  In  the  same  spirit,  the  statutes  of 
Massachusetts,  for  a  hundred  and  seventy-five 
years,  have  provided  that  any  tenant  in  com- 
mon of  a  mill  in  need  of  repair  -may  notify  a 
general  meeting  of  all  the  owners  for  consulta- 
tion, aud  that  if  anyone  refuses  to  attend  or 
to  agree  with  tbe  majority  or  to  pay  his  share, 
the  majority  niny  cause  the  repairs  to  be  made 
aud  recover  his  share  of  the  expenses  out  of  the 
mill  or  its  profits  or  earnings.  Mass.  Prov, 
Stat.  1709,  ch.  3,  1  Prov.  Laws,  atnlc  ed. ,  641, 
and  Anc.  Chart.  888;  Stat.  1795,  ch.  74,  §§  5-7; 
R.  S.  1836,  ch.  116,  g§  44-58;  6cn.  Stat.  1800, 
ch.  149,  53-64:  Pub.  Stat.  1882,  ch.  190, 
SO-70.  And  tbe  statutes  of  New  Hampshire, 
for  more  than  eighty  years,  have  made  provis- 
ion for  conipclling  the  rcmir  of  mills  in  such 
cases.  RobcrU  v.  Peenea,  7  Foster  (27  N.  H.), 
477,  493. 

The  statutes  which  have  long  existed  in  many 
894 


States,  authorizing  the  majority  of  the  ownen 
in  severalty  of  adjacent  meadow  or  swamp 
lands  to  have  Commissioners  appointed  to  drain 
and  improve  tbe  whole  tract,  by  cutting  ditclies 
or  otherwise,  and  to  assess  and  levy  the  amount 
of  the  expense  upon  all  the  proprietors  in  pro- 
portion to  the  benefits  received,  have  been  often 
upheld,  independently  of  any  effect  upon  tbe 
public  health,  as  reasonable  regulaUons  for  the 
general  advantage  of  those  who  are  treated  t<ft 
this  purpose  aa  owners  of  a  common  property. 
CWm«v.  5«rt,22Pick.,423;  Wright  w.  ^Mton, 
9Cu8h.,288,241;  iSAwnan  v.ToA^,  3  Allen.  7; 
LowOl  V.  Boston,  111  Mass.,  454,  469;  FrenA 
V.  Kirkland,  1  Paige,  117;  JVopia  v.  Brw^lvn, 
4  N.  Y.,  419,  438;  Cotter  v.  Tida  Water  Co.,  8 
C.  E.  Green,  54,  68,  518,  581 ;  (TBeiU^  r. 
Draining  Co.,  82  Ind.,  169. 

By  the  maritime  law,  based,  as  Lord  Ten- 
terden  observed,  on  the  consideraticni  that  the 
actual  employment  of  ships  is  "a  matter,  not 
merely  of  private  advantage  to  tbe  owners,  but 
of  public  benefit  to  the  State,"  and  recognlTcd 
in  the  decisions  and  the  iiiles  of  this  court, 
courts  of  admiralty,  when  the  part  owners 
of  a  ship  cannot  agree  upon  her  employment, 
authorize  the  majority  to  send  her  to  sea,  on 
giving  security  to  the  dissenting  minority,  to 
bring  back  and  restore  the  ship;  or,  if  she  he 
lost,  to  pay  them  the  value  of  their  shares;  and 
in  such  case  the  minority  can  neither  recover 
part  of  the  profits  of  the  voyage  nor  compensa- 
tion for  the  use  of  tlie  ship.  Abb.  Ship. .  pt.  1, 
ch.  3,  sees.  2,  8;  The  Orleam.  11  Pet,  17D,  188; 
Rule  20  in  Admiralty,  3  How..  tU;  The  JVo- 
reiigo,  1  Low.,  62.  If  tlie  part  owners  are 
equally  divided  in  opinion  upon  the  manner  of 
employing  tlie  ship,  then,  according  to  the  p>n- 
crw  maritime  law,  recognized  ana  applied  by 
Mr.  Justice  'Washington,  the  ship  may  be  or- 
dered to  be  sold  and  the  proceeus  distributed 
among  them.  The  Seneca,  18  Am.  Jui*.,  485; 
8.  C,  8  Wall.  Jr.,  805;  see,  also.  Story.  Fart, 
sec.  439 ;  7Vi«  AeKv  Sehneiaer.  t.  R.  8  P.  D., 
152. 

But  none  of  flie  cases,  thus  put  by  way  of 
illustration,  so  strongly  call  for  the  interposi- 
tion of  tlie  law  as  the  case  before  us. 

The  right  to  the  use  of  running  water  is  pvlh 
lieijurie  and  common  to  all  the  proprietors  of 
tbe  bed  and  banks  of  the  stream  from  its  source 
to  its  outlet.  Each  has  a  right  to  the  re.ison- 
able  use  of  the  water  as  it  flows  past  iiis  hmd, 
not  interfering  with  a  like  reasonable  use  by 
those  above  or  below  him.  One  rcii^tiablc  use 
of  the  water  is  the  use  of  the  imwer,  iuliereut  in 
the  fall  of  the  stream  and  tlie  force  of  the  cur- 
rent, to  drive  mills.  That  power  caunot  be 
used  without  damming  up  the  water  and  Utertj- 
by  causing  it  to  flow  back.  If  the  water  lans 
dammed  up  by  one  riparian  proprietor  spread 
over  tbe  lauds  of  others,  they  could  at  common 
law  bring  successive  actions  against  him  for  the 
injury  so  done  them,  or  even  h.ivc  the  dam 
abated.  Before  the  Mill  Acts,  therefore,  it  w.'u 
often  impossible  for  a  riparian  proprietor  to  use 
the  water  power  at  all.  without  the  consent  of 
those  alwve  him.  The  purpose  of  these  stat- 
utes is  to  enable  any  riparian  iiroiiriclortoeruct 
a  mill  and  use  the  water  power  of  the  stream, 
provided  he  does  not  interfere  with  an  earlier 
ex(!rcise  by  another  of  a  like  right  or  with  any 
right  of  uie  public;  and  to  substitute,  for  the 
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[24]  comzDon  law  remedies  of  repeated  actions  for 
danu^ses  and  pToetiation  of  the  dun,  a  new 
term  of  remedy,  by  which  anyone  whose  land 
Is  flowed  can  have  assessed,  once  for  all,  dthw 
in  a  gross  sum  or  by  war  of  annual  damages, 
adequate  compensation  for  the  injury. 

This  view  oi  the  principle  upon  which  gen- 
eral Mill  Acts  rest  has  been  fully  and  clearly 
expounded  in  the  judgments  delivered  by  Chief 
Juttiu  Shaw  in  the  Supreme  Judicial  Court  of 
Ifassacbusetts. 

In  deltTertng  the  opinion  of  thd  court  in  a  case 
decided  In  1833,  he  said:  "The  Statute  of  1796 
is  but  a  revision  of  a  former  law,  and  the  origin 
of  these  regulations  is  to  be  found  in  the  pro- 
vincial Statute  of  1714.  They  are  somewhat  at 
variance  with  that  absolute  t^ht  of  dominion 
and  enjoyment  which  every  proprietor  is  sap- 
posed  by  law  to  have  in  his  own  soil;  and  in  as- 
certaining their  extent  it  will  be  useful  to  in- 

?[uire  into  the  principle  upon  which  they  are 
ounded.  We  think  they  will  be  found  to  rest 
for  their  Justification,  partly  upon  the  interest 
which  the  commimity  at  large  has  in  the  use 
and  employment  of  mills  and  partly  upon  the 
nature  of  the  property,  which  ts  often  so  situ- 
ated that  tt  could  not  be  benefldaUy  used  with- 
out the  aid  of  this  power.  A  stream  of  water 
often  runs  through  the  lands  of  several  propri- 
etors. One  may  have  a  sufficient  mill  site  on 
his  own  land,  with  ample  space  on  bis  own  land 
for  a  mill  pond  or  reservoir,  but  yet,  from  the 
operation  of  the  well  known  physical  law  that 
fiuids  will  seek  and  find  a  level,  ho  cannot  use 
his  own  property  without  flowing  the  water 
back  more  or  less  on  the  lands  of  some  other 
proprietor.  We  think  the  power  given  by  stat- 
ute was  intended  to  apply  to  such  cases,  and 
that  the  Lc^slature  meant  to  provide  that,  as 
the  public  interest  in  such  case  coincides  with 
that  of  the  mill  owner,  and  as  the  mill  owner 
and  the  owner  of  lands  to  be  flowed  cannot  both 
enjoy  their  full  rights,  without  some  interfer- 
ence, the  latter  shall  yield  to  the  former,  so  far 
that  the  former  may  keep  up  hts  mill  and  bead 
of  water,  uotwithstundiog  the  damaiij^e  done  to 
the  latter,  upon  payment  of  an  equitable  com- 
pensation for  the  real  damage  sustained,  to  be 
ascertained  in  the  mode  provided  by  tlic  stat- 
ute." "From  this  view  of  the  object  and  pur- 
pose of  the  statute,  wc  think  it  quite  manifest 
)  tb&t  it  was  designed  to  provide  for  the  most  use- 
ful and  bcnellciiil  occupation  and  enjoyment  of 
natural  stmnns  and  water  courses,  where  the 
absolute  right  of  each  proprietor  to  use  liis  own 
land  and  water  privileges,  at  his  own  pleasure, 
cannot  be  fully  enjoyed,  and  one  must  of  ne- 
cessity, in  some  decree,  yield  to  the  other." 
Fifke  V.  Mfg.  G>.,^2  Pick.,  68,  70-73. 

In  another  case,  decided  almost  twenty  years 
later,  he  said:  "The  relative  rights  of  land 
O^viicra  nnd  mill  owners  are  foun£>d  on  tlie  es- 
tablished rule  of  the  common  law,  that  every 
proprietor,  tlirough  whose  (crritorj*  a  current  of 
water  flows  in  its  course  towards  the  sen,  has 
an  eqiinl  right  to  the  use  of  it,  for  all  rcnsonable 
and  benelicial  puriKtses,  including  the  power  of 
such  stream  for  driving  mills,  subject  to  a  like 
reasonable  and  beneficial  use,  by  the  proprie- 
tors above  him  and  below  him,  on  the  same 
stream.  Consequently,  no  one  can  dc[)rive  an- 
other of  his  equal  right  and  beneficial  uw,  by 
corrupting  the  stream,  by  wholly  divciting  it 
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or  stopping  it  from  the  proprietor  below  blm, 
or  luse  tt  artifldaUy,  ao  as  to  cause  it  to  flow 
back  on  the  land  of  uie  proprietor  above.  Thii 
rale.  In  this  Commonwealth,  b  idlghtly  modi- 
fled  by  the  Mill  Acts,  by  the  weU  known  pro- 
vision that  when  a  proprietor  erects  a  dam  on 
his  own  land,  and  the  effect  is,  by  ttie  necessary 
operation  of  natural  laws,  that  the  water  seta 
back  upon  some  land  of  the  proprietor  above,  a 
consequence  which  he  may  not  propose  as  a 
distinct  purpose,  but  cannot  prevent,  he  shall 
not  thereby  be  regarded  as  committing  a  tort, 
and  obliged  to  proetrate  his  dam,  but  may  keep 
up  his  dam,  paying  annual  or  gross  damages, 
the  equitable  assessment  of  which  is  provided 
for  by  the  Acts.  It  Is  not  a  right  to  take  and 
use  the  land  of  the  proprietor  above,  against  his 
will,  but  it  is  an  authority  to  use  b^  own  land 
and  water  privilege  to  his  own  advantage  and 
for  the  benefit  of  the  communis.  It  is  a  pro- 
vision by  law,  for  r^ulatlngthe  rights  of  pro- 
prietors on  one  and  the  same  stream  from  its 
rise  to  its  outlet,  in  a  manner,  best  calculated, 
on  the  whole,  to  promote  and  secure  their  com- 
mon rights  in  it.''  BaUf  V.  Iron  Ch.,  8  Cuah.. 
548,053,553. 

Oth»  opinions  of  C^ief  JuaHcd  Shaw  Illus- 
trate the  same  view.  Wittiatru  v.  Jfelami,  38  [S6] 
Pick..  141,143;  mndiv.  Mfg.  Ci).,28  Pick..316, 
218-321;  Carjf  v.  DanieU,  8  Met.,  466,  476.  477; 
Murdoch  v.  Stickney,  8  Cush.,  118,  116;  Qould 
V.  Duck  Co.,  13  Gray,  442. 460.  It  finds  more 
or  less  distinct  expression  in  other  authorities. 
LmeeU  v.  Bo»ton,  111  Mass.,  4C4-4C6;  U.  8.  v. 
Amet,  1  Woodb.  &  M.,  76, 8S;  Waddjf  v.  Jolu^■ 
son.SIred., 838,839;  Jonea  v. Skinner,  61  He., 
35,28; O;nu<eadv.Cbm;),88Conn..647,060;  Chttf 
Juatiee  Rcdfleld,  in  [AlUn  v.  Jaff],  13  Am.  Law 
Reg.  (N.  B.),  40d-500.  And  no  case  has  been 
cital  in  which  it  has  been  considered  and  re- 
jected. 

Upon  principle  and  authority,  therefore,  in- 
dependently of  any  weight  due  to  the  minions 
of  the  courts  of  New  Hampshire  and  other 
States,  maintaining  the  validity  of  general  Mill 
Acts  as  taking  private  property  for  public  use, 
in  the  strict  constitutional  meaning  of  that 

S'lrase,  the  statute  uuder  which  the  Amoskcne 
auufacturiug  Company  has  flowed  the  land 
in  question  is  clearly  valid,  as  a  just  and  reason- 
able exercise  of  the  power  of  the  Le^slature, 
having  regard  to  the  public  good,In  a  more  gtm- 
cral  sense,  as  well  as  to  the  rights  of  the  ripa- 
rian proprietors,  to  regulate  the  use  of  the  water 
power  of  running  streams, which  williout  some 
such  regulation  could  not  be  beneficially  used. 
The  statute  docs  not  authorize  new  mitts  to  he 
erected,  to  the  detriment  of  existing  mills  aud 
mill  privileges.  And  by  providing  for  an  as- 
sessment of  full  compensation  to  the  owners  of 
lands  flowed.it  avoids  the  difficult  which  uose 
in  the  case  of  Putnpflh/  v.  Oreen  Bay  Co.,  18 
Wall.,  1C6[80U.S..  XX.,  557]. 

Being  a  consUtutiooal  exercise  of  legiMative 
power  and  providing  a  suitable  remedy,  by 
trial  in  the  regular  course  of  justice,  to  recover 
coniiwnsatioii  for  the  injury  to  the  land  of  the 
plaintiff  in  error,  it  has  not  deprived  him  of  his 
property  without  due  process  of  law,  in  viola- 
tion of  the  14lh  Amendment  of  the  Constitution 
of  the  United  Stales.  Walker  v.  Sauwnrf,  93 
U.  S..  90[XXIIL,678];  Davidton  v.  N.O..U 
U.B.,97[±XIV.,616];  nurtaOoy.  Cat.  [anU, 
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3381 ;  Hagar  t.  BedamaHon  District  [ante,  669]. 
JudffTiient  affirmed. 

Mr.  ClvUf  Juttiee  Wftlte  and  Mr.  Jvtttet 
Blatehford  did  not  sit  in  tbis  case  nor  take 
anv  pan  in  its  decision. 

Tro»  oopjr.  Test :  _   

James  H.  HcKraner,  Clerk,  Sap.  Court,  U.  8. 

Cltad-UAU.8..Ui. 


[1]        WUUAU  O.  OOLE,  F^,  in  Err., 

CITY  OF  LA  ORANGE. 

(Bee  S.  C  Beporter^  ed..  1-9.) 

Private  property  cannot  be  taken  bp  teffiriatite 
authority  except  for  public  fise — doTiatim  of 
city  to  private  enterprise  unaiUhariud. 

*!.  The  general  jrrant  of  leglalatiTe  power  In  the 
Constitution  of  a  State  does  not  authorize  the  Leg- 
islature, In  the  exercise  either  of  the  rlsht  of  emi- 
nent domain  or  of  the  rlcrht  of  taxation,  to  take  pri- 
vate property,  without uieowner's consent,  for an^ 
liut apubllc  object. 

8.  The  Legislature  of  Missouri  has  no  constltu- 
ttMuU  power  to  auth<n^  a  city  to  Issue  its  bonds 
1^  wKf  of  donatloo  to  a  private  manutaoturing 
corporation. 

[No.  866.] 

Suimitied  Dec  8. 1884.   Decided  Jan.  S,  188S. 

IN  ERROR  to  the  Circuit  Court  of  tlie  United 
States  for  the  Eastern  District  of  Missouri. 
The  history  and  facts  tA  the  case  appear  in 
the  opinion  of  the  court 

Mr.  Oeor^  A.  Samtera.  for  plaintiff  In 
error: 

The  important  questions  in  this  case  have 
lieen  settled  both  in  the  State  and  Federal  Courts. 

See,  State  t.  Ouratoreqf  Uniwrsitif  ef  8taU, 
-.7  Mo.,  178. 

"  Courts  cannot  declare  an  Act  of  the  Leids- 
!ature  void,  no  matter  bow  unjust  or  impohtic 
it  may  be,  unless  it  clearly  conflicts  with  the 
specific  prohibitionB  of  the  Constitution." 

County  Court  ofSt.  Louie  Go.  v.  Oriewold,  58 
-Mo.,  175;  see,  also,  Von  Hottrup  v.  Madieon,  1 
Wall.,  291  (68  U.  S„  XVII.,  S88);  Knickerbocker 
V.  People,  lOd  111.,  318;  Biehardtv.  Raymond,  93 
m..m,R.R.Oo.y.  SmiM,6aill.,271;  Walker 
V.  Oindnnati,  21  Ohio  St.,  41. 

The  acts  of  the  defendant,  under  the  powers 
i^iven  in  this  cose,  are  not  ultra  vires,  and  it  is 
ustopped  from  denyiuc  a  power  which  it  con- 
strued, acted  upon  ana  received  the  benefits  of, 
and  now  continues  to  enjoy. 

Bankv.  Matthews.  9BTi.'B.,  629  (XXV..  190); 
3  Dill.  Mun.  Corp.,  3d  ed.,  sec.  936;  Hitchcock 
V.  GaieMfe>n.96U.  8.,341  (XXIV.,  659);  2  Pars. 
Cont.,790;  Field,  Corp.,  273,  sec.  8;  Coloma  v 
Eaves,  93  U.  S.,  484  (XXIII.,  5791;  Gelpcke  v. 
Ihibuqiu,  1  WaU.,  176  (68  U.  8.,  XVIL.  620). 

The  caae  of  Loan  Am.  r.  Ibpeka,  20  Wall., 

*Head  notes  by  JITr.  JvnOee  Obat. 

Norm.— Eminent  domain ;  the  rlfflit  to  paipiunt  for 
prirnU  property  tiUcenfiirpublUiUt'r.'jcnertmu  rtcoo- 
nteed  ;  Fifth  Amenament  to  Oonstttut  ion  opplW  onlu 
to  Admtf  Oofwmnwntand  not  to  ^atea.  See,  note  to 
WitheieT. Buckley, nu.fl., XV., 814 


656  (87  U.  8..  XXn.,  466),  vaa  not  the  unani- 
mous  decision  of  this  court,  mi  m  think  the 
dissenting  opinion  of  JtuMes  Clifford  more  hi 
accord  mth  the  rulings  of  tiie  court  since  that 
time.  That  decision  was  rendered  in  Octch 
ber  Term,  1874,  and  there  hare  since  been  ser- 
eral  decisions  that  seem  to  sustain  the  opln* 
ion  of  Justice  Clifford  on  the  p<dnta  inToIred 
in  that  case. 

Livingston  Go.  t.  Darlington,  101  U.  S.,  407 
(XXV.,  lOlS),  and  citations. 

The  people  bf  the  City  of  La  Orange  them- 
selves decide  as  to  whether  the  tazanon  thev 
voted  in  this  case  was  to  be  fw  a  puUlc  or  pri- 
vate purpose. 

"  Subject  to  the  Federal  Constitntion.the  L^ 
islature  of  the  State  possesses  tiie  whole  legisla- 
tive powo-  of  the  nc^lo,  except  so  far  aa  the 
power  is  limited  by  the  State  Constitutkm." 

Bank  V.  Brown,  36  N.  T.,  M7;  Pwplff.  Dm- 
per,  15  N.  Y.,  S83;  8t.  LffUit  <h.  Court  r.  Gri»- 
toold,  68  Mo.,  175. 

Except  where  the  Constitution  has  imposed 
limits  upon  the  legislative  power,  the  rule  of 
law  appears  to  be,  that  the  Legislature  must  be 
considered  practically  absolute.  ' '  The  Interest, 
wisdom  and  justice  of  the  representative  body 
furnish  the  only  securi^  In  a  large  class  ol 
coses  not  regulated  by  any  constitutional  pro- 
vision." 

Bank  T.  Billings,  4  Pet.,  538;  Coolcy,  Const 
Lira.,  8d  ed.,  168;  Colder  v.  BuU.  8  Dall.,80S. 

This  case  cannot  be  distinguished  from  the 
following  coses: 

Bickett  T.  Ottawi.  00  U.  S.,  94  (XXV. ,  865); 
Henderson's.  Lagow.  ^  III.,  861;  Misncr  v.  BsO- 
lard,  48  ni.,47();  JoJinson  T.  Campbell,  A9  HL, 
317;  Butt  v.  Carionde^  76  lU.,  465;  neneley 
Townsfiip  V.  People,  84  lu.,  S44;  IdHngHon  OSi 
V,  Darlington  {supra). 

Mr.  David  Was^er.fOT  defendant  In  emv: 

Taxation  to  pay  the  bonds  in  question  is  not 
taxation  for  a  public  object  It  is  taxation  whidk 
takes  the  private  property  of  one  person  for  tlw 
private  use  of  another  person. 

ParkerOnii^  v.  Brown,  106  U.  8.,  487 
(XXVII.,  238);  Osborne  v.  Adams  Co.,  106  U.  & 
181  (XXVn.,  139);  8.  C,  109  U.  S.,  1  (XXVtt, 
835);  Ottawa^.  Carey,  108  U.  a,  110(XXVII„ 
my.AUens.Jay,  &SiS».,lStiiLeweUr.BoUM, 
111  Mass.,  464. 

Mr.  Jvstiee  Ormy  ddlvered  the  q;ilnlai  of 

the  court: 

This  was  an  action  to  recover  the  amount  of 
coupons  for  interest  from  January  1,  1873,  to 
January  1, 1880,  attached  to  twenty-five  bonds, 
all  exactly  alike,  except  in  tiicir  senal  numben^ 
and  one  of  whidi  was  aa  follows: 

"  United  States  of  America: 
State  of  Missouri,  City  of  La  Orange. 
No.  23.  $1,000 

Enow  all  men  by  these  presents,  that  the 
City  of  Ia  Orange  doth,  for  a  good,  suffideot 
and  valuable  consideration,  prombe  to  pay  to 
the  La  Grange  Iron  and  Steel  Company  or 
bearer  the  sum  of  one  thousand  dollars  in  cor-  [t] 
rent  funds,  thirty  years  after  the  date  hereof, 
at  the  Third  National  Bank,  City  of  New  Yatk, 
together  with  interest  thereon  at  thorateof  eigbt 
per  cent  per  annum,  payable  annually  in  cor 
rent  funds  on  the  first  day  of  each  January  sod 
July  ensuing  the  date  hereof  aa  presenlatioa 
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and  surrender  of  the  annexed  interest  coupons 
at  said  Third  National  Bonk. 

This  bond  is  issued  under  an  ordinance  of 
the  City  Council  of  the  said  City  of  La  Grange, 
passed  and  approved  September  33, 1871,iincier 
and  in  pursuance  of  an  Act  of  the  Legislature 
of  the  State  of  Missouri,  entitled  *  An  Act  to 
Amend  an  Act  Entitled  an  Act  to  Inconwrate  the 
Catv  of  La  Oranse/  Approved  March  9, 1871, 
which  became  a  law  atui  went  into  force  and 
effect  from  and  after  its  said  approval. 

This  bond  to  be  negotiable  and  transftjrable 
by  delivery  thereof. 

In  tastlmony  whereof  the  City  Council  of  the 
City  of  La  Grange  bath  hereunto  caused  to  be 
affixed  the  corporate  seal  of  said  city,  and  these 
presents  to  be  signed  by  the  mayor  and  coun- 
tersigned by  the  cleric  of  the  City  Council  of 
said  city,  this  14th  day  of  December.  1871. 

[Seal.]  J.  A.  Hay.  Mayor. 

R.  McChesnev,  Clerk." 

The  petition  alleged  that  the  City  of  La 
Grange,  on  December  14,  1871,  executed  the 
twenty-five  bonds,  and  delivered  them  to  the 
La  Grange  Iron  and  Steel  Company,  under  and 
by  virtue  of  the  authority  contained  in  section 
1  ot  article  6  of  the  city  charter,  as  amended 
by  an  Act  of  the  Legislature  of  Missoud,  ap- 
proved March  9,  1871  (which  section,  as  thus 
amended,  was  set  forth  in  the  petition,  and  is 
copied  in  the  margin*),  and  under  and  by 
virtue  of  an  ordinance  of  the  City,  dated  Sep- 
tember 2S,  1871,  by  which  an  election  was  au- 
thorised to  be  lield  in  the  City  on  October  4, 
1871,  to  test  the  sense  of  the  people  of  the  City 
upon  the  question  of  issuing  uie  bonds;  that,  in 
compliance  with  tlie  ordinance  and  with  the  city 
charter,  an  election  was  held,  at  which  the  prop- 
osition was  adopted  bv  a  two  thirds  vote  of  the 
qualified  voters;  and  that  on  September  1, 1872, 
the  plaintiff  bought  the  twenty-five  bonds,  for 
value,  relymg  up<m  the  i-ecitaia  on  their  face, 
without  knowledge  of  any  irr^pilarity  or  de- 

*8ea  1.  Tbe  dtj  oounoU  shall  have  power  to  levy 
and  collect  taxes  uvoa  all  real  and  personal  prop> 
erty  witbln  the  limits  of  tfae  Onrporatloo,  not  to  ex- 
ceed one  half  of  one  per  centum  per  annum  upon 
the  aconawd  valuation  ttiereof ,  In  any  manner  to  be 
provided  by  ordinance  not  repugnant  to  the  Caa- 
•titutlon  of  the  State  of  Missouri.  And  whenever 
tweoty-flve  persons,  who  arc  taxpayers  and  resi- 
dents of  tfae  City  of  La  GranRe,  shall  petltton  the 
olty  council,  setting  forth  their  desire  to  donate  or 
Bufisoiibe  to  tfae  capital  stock  of  any  railroad  or 
manufacturing  oompany,  or  for  the  improvement 
of  any  road  leading  into  the  dty  or  for  Increasing 
tfae  tmde,  travel  or  commerce  thereof,  or  for  secui^ 
log  the  location  and  maintenance  of  any  nutnuf  aot- 
urlng  oompany,  statinr  the  terms  and  oondicions  on 
which  they  dnire  suon  donation  or  aabecrlption  to 
be  made.  It  shall  be  the  duty  of  the  city  oounoU  to 
order  an  election  to  be  heldl  at  vhlch  &e  Qualified 
voters  of  said  City  shall  he  allowed  to  vote ;  and  If 
It  shall  appear  from  tbe  returns  of  aaid  election  that 
two  tfairoB  of  tbe  resident  taxpayen  have  voted  In 
fkVOT  of  Bucb  donation  or  subBorlpUoD.  It  shall  be 
declared  carrled,by  proclamation  n  tbe  mayor,  and 
a  special  tax  of  not  exceeding  two  per  oennim  per 
annum  may  be  levied  on  tbe  assp-wed  value  of  real 
and  penoual  property  to  pay  such  donation  or  sub- 
•crlption;  and  the  cltrcounoU  shall,  under  the  band 
of  the  mayor  and  utteetod  l>y  uia  seal  of  said 
City,  Issue  bonds  of  tbe  City  of  La  Onmge  to  tbe 
amouut  of  tbr  capital  stock  so  subscribed,  or  to  tbe 
amount  of  tlie  donation  made  to  any  such  enter- 
prise, or  for  any  purpose  hereinbefore  speclQod ; 
wblon  sold  bonds  shall  be  oonditlonod  upon  the 
proiKMltion  submitted  and  voted  upon  at  toe  etoo- 
cion  held  for  that  purpose;  and  said  bonds  shsU  not 
benr  a  grrater  mte  of  Interest  than  ten  per  oentum 
prr  anniiin. 

lU  C.  ii. 


feet  in  their  issue;  of  all  which  tlie  defendant 
had  notice;  by  means  whereof  the  defendant 
became  liable  and  promised  to  pay  to  the  plaint- 
iff the  stuns  specified  in  the  coupons,  according 
to  their  tenor  and  effect. 

The  answer  denied  all  the  allegations  of  the 
petition;  and  for  further  answer  averred  that 
tbe  Act  of  the  Legislature  mentioned  in  the  pe- 
tition, approved  March  9, 1871,  attempted  to  give 
and  terms  did  give  to  the  City,  authority  to 
make  gifts  and  donations  to  private  manufactur- 
ing associations  and  corporations;  that  the  city 
a)uncil,  purporting  to  act  under  such  authority, 
by  an  ordinance  adopted  September  23,  1871 
(which  was  referred  to  in  the  answer  and  is 
copied  in  the  margin  * ),  did  submit  to  a  vote  of 
the  citizens  a  proposition  to  ^ve  or  donate  to 
the  La  Grange  Iron  and  Steel  Comi>any,  a  pri- 
vate manufacturing  company,  fornicd  ana  es- 
tablished for  the  purpose  of  carrying  on  and 
operating  a  rolling  mill,  tbe  sum  of  $000,000; 
that,  in  accordance  with  that  ordiniince,  the 
bonds  of  the  City  were  issued,  with  interest 
coupons  attached,  a  part  of  which  were  those 
sued  on;  and  that  the  bonds  and  coupons  were 
iRsucd  to  said  manufacturing  company,  which 
was  a  strictly  private  enterprise,  fornicd  and 
prosecutai  for  the  purpose  of  private  gain,  and 
which  had  nothing  whatever  of  a  public  char- 
acter, and  it  was  tnrompetcnt  for  the  legisla- 
ture to  grant  authority  to  dtics  or  towns  to 
make  donations  and  issue  bonds  to  mere  pri- 
vate compaqies  or  associations  having  no  pub- 
lic functions  to  perf(»m,  and  the  Act  of  the 
L^ishiture  and  the  ordinance  of  the  city  were 
void;  wherefore,  the  bonds  and  coupons  were 
issued  without  any  l^al  authority,  and  were 
wholly  void. 

To  this  answer,  the  plaintiff  filed  a  general 
demurrer,  which  was  ovcmilcd  bv  the  court, 
and  the  plaintiff  electing  to  stand  by  his  de- 
murrer, judgment  was  entered  for  the  defend- 
ant 19  Fed.  Rep.,  871.  The  phtintiff  sued  out 
this  writ  of  error. 

The  genera)  grant  of  legislative  power  in  the 
Constitution  of  a  State  does  not  enable  the  Leg- 
islature, in  tbe  exercise  either  of  the  right  of 
eminent  domain  or  of  the  right  of  taxation,  to 
take  private  property,  without  the  owuer's  con- 
sent, for  any  but  a  public  object  Nor  can  the 
Legislatnre  authorize  counties,  dties  or  towns 
to  contract  for  i^vate  objects,  debts  which 

*Beit  ordalnedby  theCityOounoflof  tboCityof 
La  Q  range,  as  follows :  that,  upon  petition  of  John 
M.  Glover  and  twenty-five  other  taxpayers  of  said 
City,  an  election  be  and  Is  hereby  ordered  to  be 
held  at  tbe  city  hall  In  said  City  on  Wednesday,  the 
4tb  day  of  Octot>er  next,  to  test  the  sense  of  tbe 
logo!  voters  of  said  City  on  the  propriety  of  the  said 
City  donating  ten  aorca  of  land  and  taXJOHO  in  city 
bonds,  to  be  due  in  thirty  years  from  date,  and  to 
bear  Intereat  at  the  rate  of  eight  pa- cent  per  an- 
num, tfae  interest  to  be  paid  semi-annually  at  New 
Yorli  or  Boston  to  Isaac  K.  Adams  and  associate^ 
in  oonalderation  that  the  said  Isaac  R.  Adams  and 
associates  wilt  build  and  construct  at  the  City  of  La 
Orange  a  rolling  Iron  mill  of  aulBcient  eapeolty  to 
roU  tweuty-flve  thousand  tons  of  railroad  b  -  o  per 
annum,  the  said  mill  to  be  built  within  one  year 
from  the  date  of  the  election  herein  ordered,  and 
the  said  oompany  shall  operate  and  T"^'F*tTi^n  tb* 
same  at  the  City  of  La  onuure  for  the  term  ot 
twenty  yean  from  Its  oompleaoa.  In  accordance 
with  uie  memorandum  and  agreement  here  filed  ot 
tfalB  date:  and  on  the  ballot  of  eaeh  votersbaUbe 
written  or  printed  "  For  tbe  donation/*  or  "  Against 
tfae  donation.''  Adopted  S^ttembertt,  1811. 

J.  A.  Hivi  Mayor. 
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must  be  paid  by  taxes.  It  cannot,  therefore, 
autbcnize  them  to  issue  bonds  to  astdst  mer- 
chants or  mamifactuxerL  whether  natural  per- 
sons or  corporations,  In  their  private  budnesB. 
Tlieae  limits  of  the  Icrislative  power  are  now 
too  firmly  established  oy  JudicUl  decisions  to 
require  extended  argument  upon  the  subject 
In  Loan  Amo.  v.^Tifpeka,  20  Wall.,  656  [87 
U.  S..  XXn.,  455],  bonds  of  a  city,  Issued,  as 

Speared  on  their  face,  pursuant  to  an  Act  of 
s  Legislature  of  Kansas,  to  a  manufacturing 
corporation,  to  aid  it  in  establiahkig  shops  In  the 
dtT  for  the  manufacture  of  iron  nidges,  were 
heui  by  this  court  to  be  Told.  even  in  the  bands 
of  a  purchaser  In  good  faith  and  for  value.  A 
like  decision  was  ii^e  in  i\irji»raftuf;^T  Brown, 
106U.  S.,  487  rXXVIl.,2883.  The  decisions 
in  the  courts  of^ the  States  are  to  the  same  effect 
AOen  T.  Jau,  60  He.,  124;  LmeeU  T.  Bo&ton, 
111  Mass.,  454;  WeUmar  v.  Douglaa,  04  N.  Y.. 
91;  in  R6  Sureka  Co.,  96  N.  T..  42;  Bitadl  v. 
Kankakee,  64  111.,  249;  Engluh  v.  People,  96 
[7]  DL,  666;  B.  R  Oo.  v.  8mith,  28  Kan.,  745. 

We  have  been  referred  to  no  opposing  decis- 
ion. The  cases  of  Sackett  v.  Ottavia,  99  U.  8. . 
86  rXXV.,  8681,  and  Ottawa  v.  Nat.  M..  106 
U.  8..  842  (XSVl.,  1127],  were  decided  as  the 
Chief  Justice  pointed  out  in  Ottaaa  t.  Carey, 
108  U  8.,  110, 118  rXXVII..  669,  678],  upon 
the  ground  that  the  oonds  in  suit  appeu^  on 
their  face  to  have  been  issued  for  municipal 
purposes,  and  were  therefore  valid  in  the  hands 
of  hoT\aMe  holders.  In  lAvingeton  v.  DaHing- 
ton,  101 U.  8.,  407  [XXV.,  1016],  the  town  sub- 
scription was  towards  the  establishraent  of  a 
State  Bcform  School,  which  was  undoubtedly  a 
public  purpose,  and  the  question  in  controveny 
was  whether  it  was  a  corporate  purpose,  within 
the  meaning  of  the  Constitution  of  Illinois.  In 
Burlington  v.  BfiaeUff,  94  U.  S.,  310  JXXIV.. 
161],  the  grist  mill,  held  to  be  a  work  of  internal 
improvement,  to  aid  in  constructing  which  a 
town  might  issue  bonds  under  the  statutes  of 
Kansas,  was  a  public  mill  which  ground  for  toll 
for  all  customers.  Bee,  OAomey.  Adams  Oi>.,lW 
0.  8.,  181  [XXVII..  129],  and  109  U.S.,  1 
[XX  VII.  .835] ;  Blair  v.  Ouming  Co.  \anU.  457]. 
BiibscriptioDS  and  bonds  of  towns  and  cities, 
under  legislative  &uthority,to  aid  in  establishing 
railroads,  have  been  sustained  on  the  same 
ground  on  which  the  delegation  to  railroad  cor- 
porations of  the  sovereign  right  of  eminent  do- 
main has  been  justified ;  the  accommodation  of 
public  travel.  Rogert  ■v. Burlington,  8  Wall.,  654 
[70  U.  8.,  XVIII.,  791:  OttetfiMftury  v.  CWwr, 
19  Wall.,  88  [86  U.  S.,  XXII.,  100];  Loan  Am. 
v.  TopekM,  20  Wall.,  661,  662X87  U.  8.,  XXII., 
4811 ;  Taylor  v.  TpHlanti,  106  U.  8. ,  60  [XXVI. , 
1008].  Statutes  authoiizing  towns  and  cities 
to  pay  bounties  to  soldiers  have  been  upheld, 
because  the  raising  of  soldiers  is  a  public  duty. 
MidtOOon  V.  Muuiea,  [ante,  785];  Tayhr  v. 
Thompson,  42  III.,  9;  Bilbish  t.  Ciltharman,  64 
Pa.  St.,  State  V.  Richland,  20  Ohio  St., 
8Wi  Agawam  v.  Hampden,  180  Mass.,  528, 634. 

The  express  proviuons  of  the  Constitution  of 
Missouri  tend  to  the  same  conclusion.  It  be- 
gins with  a  Declaration  of  Rights,  the  dxteenth 
article  of  which  declares  that '  'no  private  prop- 
erty ought  to  be  taken  or  applied  to  public 
use  without  just  compensation. '  This  clearly 
presupposes  that  private  property  cannot  be 
taken  for  private  use.  St.  Louis  Go.  Ct.  v.  Gris- 
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u0f(2,58Mo„175,198;  2  Kent,  C>m., 889,  note,  (f 
340.  Otherwise,  as  It  makaes  no  provlrion  for 
compensation  except  when  the  use  is  pubHc,  ft 
would  permit  private  property  to  be  taken  or 
appropriated  for  private  use  without  any  com- 
pensation whatever.  It  is  true  that  this  article 
regards  the  right  of  eminent  domain  and  not 
the  power  to  tax;  for  the  taking  qf  property  by 
taxation  requires  no  other  compensation  than 
ttie  taxpayer  receives  in  being  protected  by  the 
government  to  the  support  of  which  he  contrib- 
utes. But,  so  for  as  respects  the  use,  the  tak- 
ing of  private  property  by  taxation  is  subject  to 
the  same  limit  as  the  taking  by  the  right  of 
eminent  domain.  Each  is  a  taking  by  the  State 
for  the  ^iblic  use,  and  not  to  promote  private 
ends. 

The  only  other  provisions  clt  tlie  Constitution 
of  Missouri,  having  any  relation  to  the  subject, 
are  the  following  sections  of  the  eleventh 
article: 

"Sec.  18.  The  credit  of  the  State  shall  not  be 
given  or  loaned  in  ^d  of  any  person,  associa- 
tion or  corporation;  nor  sbaU  the  State  hero- 
after  become  a  stockholder  in  any  corpora- 
tion or  association,  except  for  the  purpose  of 
securing  loans  heretofore  extended  to  certain 
railroad  corporations  by  the  State. 

Sec.  14.  The  General  Assembly  shall  not 
authorize  any  county,  dt^  or  town  to  become 
a  stockholder  In  or  loan  its  credit  to  any  com- 
pany, association  or  corporation,  unless  two 
thirds  of  the  qualified  votera  of  such  conn^, 
ci^  or  town,  at  a  regular  or  special  election  to 
be  held  therein,  shall  assent  thereto," 

Both  these  sections  are  restrictive  and  not 
enabling.  The  l8th  section  peremptorily  denies 
to  the  State  the  power  of  giving  or  lending  Its 
credit  to,  or  becoming  a  stockholder  in,  anv 
corporation  whatever.  The  aim  of  the  14ta 
section  is  to  forbid  the  Legislature  to  autliorize 
counties,  cities  or  towns,  without  the  assent  of 
the  tei^yen,  to  become  stockholders  In  or  to 
lend  their  credit  to  any  corporation,  howovw 
public  Its  object ;  State  v.  Curators  State  Uni- 
vertity.  57  Mo.,  178;  not  to  permit  them  to  be 
authorized,  under  any  circumstances,  to  raise 
or  spend  money  for  private  purposes. 

It  Is  averred  in  the  answer  and  admitted 
by  the  demurrer,  that  the  La  Grange  Iron  and  (|] 
Steel  Company,  to  which  the  bonds  were  !■■ 
sued,  was  a  private  manufacturing  company, 
formed  for  the  punxwe  of  carrying  on  and  op- 
erating a  rolling  mill;  and  "was  a  strictly  pri- 
vate enterprise,  formed  and  prosecuted  for  Uie 
purpose  of  private  gain,  and  wliicli  had  noth- 
ing whatever  of  a  public  character."  The  ordi- 
nance referred  to  shows  that  the  mil)  was  to 
manufacture  railroad  iron;  but  that  is  no  mon 
a  public  use  than  the  manufacture  of  irm 
bridges,  as  in  the  ToptJca  Case  or  the  makfng 
of  blocks  of  stone  or  wood  for  paving  streets. 
There  can  be  no  doubt,  therefore,  that  the  Act 
of  the  Legislature  of  Missouri  is  unconstitu- 
tional, and  that  the  bonds,  expressed  to  be  ii- 
sued  in  pursuance  of  that  Ac^  are  void  iqnB 
their  face. 

As  for  this  reason  the  action  cannot  be  main- 
tained, it  is  needless  to  dwell  upon  the  point  that 
the  answer  demurred  to,  besides  the  special  de- 
fense of  the  unconstitutionality  of  the  Act,  con- 
tains a  general  denial  of  the  allegations  in  tbe 
petition.  That  point  was  mentioned  and  passed 
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over  in  the  opinion  of  the  circuit  court  and 
was  not  alluded  to  in  argument  here,  the  par- 
ties in  effect  assunUng  the  general  deidal  In  the 
answer  to  have  been  withdrawn  or  waived  and 
the  case  submitted  for  deciaioii  upon  the  va- 
lidity of  the  special  d^enae. 
Judgment  aMrmed. 

Trueoopy,  Test:  _  _  _ 

Jamei  H.  IfoKennar*  Clerk,  Sup;,  Oouxt,  U.  8. 


I]  LIVERPOOL,  NEW  YORK  AND  PHIL- 
ADELPHIA STEAMSHIP  COMPANY, 
P^.  in  Err., 

«. 

COMMISSIONERS  OF  EMIGRATION. 

(See  S.  C  Reporter's  ed.,  8S-8B.) 

Sufficiency  of  deeiaration  on  moneg  wunt~Aet 
of  Congrcu  eua  dtfeTtM—ptdffmmt,v>hm  erro- 
neous. 

*1.  In  an  action  of  indcMtatua  ammptU,  to  re- 
cover money  alleged  to  have  been  lUegaOy  exacted, 
a  declaration  which  avers  the  fact  of^lndebtednees 
aod  a  promise  In  coasidcratlon  thereof  la  sufficient 
OD  general  demurrer,  unices  It  appears  that  the  al- 
leired  ladebtednesa  was  Impossible  In  law. 

2.  To  such  a  declaration,  treated  aa  a  complaint 
according  to  the  New  Tork  Code,  an  answer  was 
filed,  sctnnfir  up,  as  a  defease,  an  Act  of  Confrrcaa  to 
leirulize  the  collection  of  bead  moneysaircaaypaid. 
approved  June  19, 1878.  The  circuit  court  refused  to 
bear  evidence  in  support  of  the  plalntlll's  case,  and 

Suvc  judjrment,  on  the  pleadings,  In  favor  of  the 
etcndnnt. 

Heblftbat  thle  was  error,  because  it  djd  notap- 
fienr  from  the  record  that  the  money  sued  for  was 
within  the  description  of  the  Act  of  Oongresk 
[No.  19J 

Arffued  Mar.  £4.  tS,  1884-  2keided  Jan,  6,  ISSS. 

IN  ERROR  to  the  Circuit  Court  of  tlie  United 
States  for  the  Southern  District  of  New 
York. 

The  bistorr  and  facta  of  the  case  appear  in  the 
opinion  of  the  court . 

Mr.  Ashbel  Green,  for  plainti£F  in  error. 

Mcttra.  Lewis  Sanders  and  QaovgB  N. 
Sanders,  for  defendants  in  error. 

Mr.  Jvntice  Matthews  delivered  the  oj^- 

ion  of  the  cj3urt : 

The  plaintiff  in  error  was  pl^ntiff  below  and, 
being  a  Corporation  under  the  laws  of  Great 
Britain  and  an  alien,  brought  this  action  in  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  the  defendant 
being  n  Cori>onition  of  tliat  State. 
I]  The  action  was  in  form  indelntatut  OMumptit, 
and  the  substance  of  the  declaration  was  as 
follows : 

"  8.  And  the  aaid  plaintiff,  by  its  said  attor- 
ne3^,  complaina  of  the  said  defendantin  a  ptea 
of  attumptit  upon  implied  promise  for  that, 
whereas,  the  said  defendant  on  the  10th  day  of 
February,  1875,  at  the  City  of  New  York,  in  the 
Southern  Distnct  of  New  York  aforesaid,  was 
indebted  to  the  said  plaintiff  in  the  sum  of 
|l,0d8,000  and  upwards,  lawful  money  of  the 
United  States  of  America,  for  certain  commuta- 
tion moneys  from  the  plaintiff  unlawfully  de- 
manded, exacted  and  received  at  the  City  of 
New  York  by  the  said  defendant  under  color  of 

*Head  notes  by  Mr.  JiuMoe  Matthkwi. 
118  U.  S. 


certain  laws  In  the  State  of  New  York  conixm- 
ing  pessengen  In  Tcssels  ccnning  to  the  State  of 
New  York,  and  concerning  the  powers  and  du- 
ties of  Commissions  of  Emigration,  and  for 
the  regulation  of  marine  hospitals,  and  paid  by 
the  said  plaintifl  under  the  inducement  of 
certain  representations  of  the  defendant,  this 

ElaiotiS  being  an  alien  and  not  knowing  the 
iws  of  the  State  of  New  York,  and  under  pro- 
test at  various  times  preceding  the  said  10th  day 
of  February,  1875,  and  in  various  sums,  and  to 
and  for  the  use  of  the  plaintiff. 

4.  And  being  so  indebted,  the  said  defendant, 
in  consideration  thereof,  afterwards,  to  wit:  on 
the  same  day  and  vear  last  aforesaid,  at  the 
place  aforesud,  imaertook  and  then  and  there 
faithfully  prondsed  the  said  plaintiff  well  and 
truly  to  pay  \mto  the  said  plaintiff,  the  said  sum 
of  money  when,"  etc.,  and  alleging  a  breach 
thereof. 

To  this  declaration,  treating  it  as  a  complaint 
according  to  the  procedure  under  the  New  York 
Code,  the  defendant  filed  an  answer,  setting  up 
several  distinct  defenses,  and  among  others  the 
following : 

"  VII.  That,  by  an  Act  of  Congress  entitied 
'  A  BiU  to  Legalize  the  Collection  of  Head 
Moneys  Already  Paid,'  approved  June  19, 1878 
[20  Stat,  at  L. ,  1 77] ,  the  acts  of  every  state  and 
municiiwl  officer  or  corporation  in  the  several 
States  of  the  United  States  in  collection  of  head 
moneys  for  every  passenger  brought  to  the 
United  States  prior  to  the  first  day  of  January, 
1877,  under  then  existing  laws  of  the  several 
States,  were  declared  valid,  and  the  said  acta  [36] 
were  ratified,  adopted  and  conflrtned  the 
United  States;  ana  It  was  further  declared  that 
no  suits  for  the  recovery  of  tlie  moneys  bo  paid 
should  be  maintained  against  any  state  or  mu- 
nicipal officer  or  corporation. 

That  plaintiff,  in  prosecuting  this  action,  la 
maintaining  it  for  the  recovery  of  head  moneys 
paid'prior  to  first  Januaiy,  1877,  pursuant  to  the 
then  existing  laws  of  the  State  of  New  York, 
for  passengers,  by  the  master,  consignee  or 
owner  of  vessels  briogiog  passengers  to  the 
United  States  from  a  foreign  port,  n^inst  this 
defendant  as  a  state  Corporation  of  New  York, 
against  the  form  of  the  statute  aforesaid;  which 
said  statute  this  defendant  pleads  in  bar  of 
plaintiff's  right  to  maintain  tliis  action  and  of 
the  jnrisdlctioD  of  this  court  to  entertain  the 
same." 

The  bill  of  exceptions,  taken  at  the  trial, 
shows  the  following  proceedings: 

"The  counsel  for  the  said  plaintiff  opened 
the  cause  to  the  jury.  The  defendant's  counsel 
moved  to  dismiss  on  the  grounds  that  the  court 
had  no  Jurisdiction,  and  that  an  Act  of  Con- 
gress entitled  '  A  Bill  to  Legalize  the  Collection 
of  Head  Moneys  Already  Paid,'  approved  June 
19,  1878,  was  a  bar  to  an^  recover?  on  any  of 
the  alleged  causes  of  action  set  lorth  in  the 
complaint. 

Whereupon,  the  court,  being  of  opinion  that 
said  bill  was  a  bar  to  any  recovery  on  any  of 
the  alleged  causes  of  action  set  forth  in  the  com- 

Slaint,  upon  that  ground  refused  to  bear  evi- 
ence  and  dlrecteda  verdict  for  the  defendants, 
and  that  the  defendants  have  Judgment  against 
the  plaintiff  with  costs. 

Whereupon,  the  counsel  for  the  plaintiffs,  in 
due  time,  then  and  there  duly  e»!epted  to  the 
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raHiig,  opinion,  deddoo  and  direction  of  (be 
■aid  judge,"  etc. 

Juij^ment  waa  accordingly  rendered  for  the 
defen&Dt,  to  review  which  this  writ  of  error  is 
prosecuted. 

The  Act  of  Congreas  of  June  19,  1878,  re- 
ferred to  In  the  bill  of  exceptions  its  title,  is 
as  follows,  20  Stat,  at  L.,  177: 

"B$  it  maeted,  etc.,  That  the  acts  of  every 
state  and  mnniciiHd  officer  or  corporation  of  the 
several  States  of  the  United  States  in  the  col- 
lection of  head  moneys  prior  to  the  first  day  of 
[361  •I^&iiuary,  1877,  from  the  master,  consignee  or 
owner  of  any  vessel  brining  passengers  to  the 
United  States  from  a  foreign  port,  pursuant  to 
the  then  existing  laws  of  the  several  States, 
shall  be  valid,  and  no  action  shall  be  main- 
tained against  any  such  state  or  municipal  offi- 
cer or  corporation  for  the  recovery  of  any  mon- 
eys so  paid  or  collected  prior  to  said  date." 

It  is  contended  by  counsel  for  the  plaintiff  in 
error  that  the  sole  question  open  for  argument 
here,  because  the  only  one  passed  on  by  the  cir- 
cuit court,  is  whether  this  Act  of  Congress  is  a 
valid  enactment,  though  it  is  admitted  tliat  this 
question  divides  itseliinto  two:  whether  Con- 

fp^ss  had  constitutional  power  to  make  valid, 
>y  subsequent  ratiflcatlon,  those  laws  of  the 
States  which  had  been  previously  declared  to 
he  void,  IIS  regulations  of  commerce  witli  for- 
eign Nations;  and  whether,  if  not,  it  neverthe- 
less could  forbid  resort  to  the  courts  of  the 
United  States  to  those  otherwise  entitled,  claim- 
ing redress  for  what  htid  been  done,  to  tliclr 
damage,  under  such  statutes  of  the  States. 

On  the  other  hand,  it  has  lieen  argited  In  sup- 
port of  the  judgment  by  counsel  for  the  de- : 
fendant  in  error: 

1.  That  the  payments  alleged  to  have  been 
made  in  the  complaint  were  voltmtainr,  for 
which  no  recovery  can  be  bad  on  general  prin- 
ciples of  law; 

2.  That  the  defendant  in  error,  being  sued  in 
Its  official  capacity,  is  not  suable,  being  merely 
the  official  representative  of  the  State  of  New 
York,  and  that,  at  least,  its  relation  to  the  sub- 
ject is  such  under  the  taws  of  Nuw  York,  un- 
der which  it  assumed  to  act,  that  it  is  not 
chargeable  upon  any  principles  of  implied  con- 
tract for  the  moneys  alleged  to  have  been  paid; 

8.  And  that  the  Act  of  Congress  referred  to 
is  a  valid  enactment  and  a  bar  to  the  action. 

These  questions,  particularlv  that  which  chal- 
lenges the  constitutionality  of  tlie  Act  of  Con- 
gress, it  is  manifest,  are  of  very  grave  impor- 
tance; and,  after  much  consideration,  we  feel 
constrained  to  reverse  the  judgment,  without 
deciding  any  of  them.  The  reasons  which  seem 
to  us  to  require  this  course  may  be  very  briefly 
stated. 

f--^  The  bill  of  exceptions  states  that  the  counsel 
fOT  the  plaintiff  below,  after  the  jury  bad  been 
sworn  to  try  the  issues,  opened  the  cause  to  the 
Jury,  that  is,  made  a  statt-meut  of  tlie  facts  con- 
stituting the  cause  of  action  which  he  expected 
to  prove;  bat  it  does  not  show  what  that  state- 
ment was  nor  what  were  the  facts  which  tlie 
plaintiff  relied  on  and  expected  to  prove.  In 
this  respect  the  case  dlHera  from  that  of  OseaTi- 
yan  v.  Arm  Co.,  108  U.  S.,  201  [XXVI.,  589], 
where  it  was  held  to  be  entirety  proper  for  the 
trial  court  to  direct  a  verdict  for  the  dcfcndnnt 
upon  tlte  opening  statement  of  couusci  for  tlie 
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Elaintiff  when,  as  In  that  case,  such  statement 
>  fuU,  exact  and  explicit  "  Of  oouise,"  said 
the  court  In  that  case,  "  In  all  such  proceedinn 
nothing  should  be  taken,  without  fnli  cddsu- 
eratlon,  against  the  party  making  the  statement 
or  admission.  He  should  be  allowed  to  ex- 
plain and  qualify  It,  so  far  as  the  truth  will  per- 
mit; but  if,  with  such  explanation  and  quaUA- 
cation,  it  should  clearly  appear  that  there  could 
be  no  recovery,  the  court  should  not  heritate  to> 
so  declare  and  give  such  direction  as  will  dis- 
pose of  the  action."  The  practice  under  that 
rule  is  not  objectionable.  On  the  contrary,  it 
is  convenient  to  court  and  parties,  and  notonfy 
saves  time  and  expense  in  shoriening  trials  but 
has  the  merit  ctf  presenting  the  whole  case  in  a 
condensed  and  precise  form,  for  the  considera- 
tion of  a  court  of  review. 

In  the  present  case,  the  fact  that  a  statement 
was  made  of  the  plaintiff's  case,  without  dis- 
closing in  the  bill  of  exceptions  the  facts  sup- 
posed to  constitute  it,  la  referred  to  for  the  pur- 
pose of  showing  that  the  court  below  did  not 
act  upon  that  statement  and  that  it  is  not  opeo 
to  this  court  to  conjecture  what  It  was.  The 
legal  inference  only  is,  that  It  was  any  case 
which  he  was  at  liberty  to  prove  under  his  com- 
plaint and  the  issues  framed  upon  it. 

What  the  circuit  court  did  was  to  refuse  to 
hear  evidence,  not  on  the  ground  that  the  opeD- 
ing  statement  of  the  counsel  disclosed  no  right 
of  action  but  because  it  was  of  opinion  that  th« 
Act  of  Congress  ' '  was  a  bar  to  any  recovery  on 
any  of  the  alleged  causes  of  action  set  forth  in 
the  complaint;  that  Is,  that,  in  view  of  the 
Act  of  Congress,  the  complaint  was  aubstan- 
tiallv  defective  in  not  stating  a  cause  of  actiui, 
so  that  it  would  be  bad  on  general  demuner;  [3S] 
and  thereupon  judgment  was  rendered  for  the 
defendant  on  the  pleadings  alone. 

■The  complaint,  upon  examination,  shows  the 
allegation  of  an  indebtedness  from  the  defend- 
ant to  the  plaintiff,  for  money  unlawfully  de- 
manded, exacted  and  received  by  the  defendant 
under  color  of  law,  and  paid  by  the  plaintiff  in 
ignorance  of  its  rights,  In  consequence  of  repre- 
sentations made  by  the  defendant  and  under 
protest;  and  thto  indebtedness  is  alleged  as  the 
consideration  of  an  implied  promise  to  rcpay 
the  same.  This  statement,  it  Is  quite  true,  is 
general  and  vague.  It  does  not  all^  with  par- 
ticularity the  laws  under  color  of  which  the  ex- 
actions were  made  nor  the  circumstances  attend- 
ing the  payment  But  it  Is  sufficient;  for  an 
actual  indebtedness  is  alleged,  and  there  is  noth- 
ing in  the  complaint  to  contradict  the  fact  or 
to  dcmoDStmte  its  impossibility  as  matter  of 
law.  And  altliough  the  complaint  states  that 
the  money  was  exacted  "  Under  color  of  cer- 
tain lawsm  the  State  of  New  York  concerning 
passengers  in  vessels  coming  to  the  State  of 
New  York,  and  concerning  the  powers  and  du- 
ties of  commissioners  of  emigration  and  for  the 
regulation  of  marine  hospitals,"  this  does  not 
necessarily  identify  the  moneys  alleged  to  have 
been  thus  exacted  and  paid  with  the  "head 
moneys,"  the  collection  of  which  it  was  the 
professed  object  of  the  Act  of  Congress  to  legal- 
ize. If  it  be  said  that  it  is  mntter  of  judicial 
cognizance  Iliat  there  were  in  New  Yorkattbe 
time  no  other  laws,  under  color  of  which  such 
exactiuosand  payments  could  have  been  made, 
(which  we  do  not  adroit),  nevertheless,  it  re- 
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malos,  that,  consistently  with  the  aUegatlona  of 
the  complaint,  the  moneyB  paid  may  have  been 
Ule^lr  exacted  in  violation  of  the  laws  under 
color  01  which,  it  is  alleged,  their  payment  was 
demanded  and  made.  And  the  allegation  in 
the  answer,  that  the  moneys  sued  for  are,  in 
fact,  the ' '  head  moneys  "  which  the  Act  of  CoD- 
ffress  prohibits  the  recovery  of,  does  not  cure 
Uic  dilBcully,  for  that  may  have  been  the  very 
issue  to  be  tried.  Taking  the  complaint  to  be 
true,  which  is  what  we  are  bound  to  do  in  the 

{present  state  of  the  record,  the  indebtedness  sl- 
ewed to  exist  must  be  admitted  to  exist  in  fact, 
If  It  is  possible  to  exist  in  law ;  and  this.we  may 
^1  alllrm.even  though  the  Act  of  Con^jress,  pleaded 
and  adjudged  to  be  a  bar,  be  a  vulid  law;  for  it 
is  not  apparent  on  the  record  that  tliemoney  sued 
for  was  "  head  money,"  nor  that  it  was  exacted 
and  paid  in  accordance  with  the  lawa  of  the 
State.  It  will  certainly  not  be  denied  that,  if 
Uie  moneys  sued  for  were  exncted  and  paid  in 
violation  of  the  laws  of  New  York,  undercolor 
of  which,  it  is  said,  they  were  demanded,  and 
the  exaction  and  payment  were  made  under 
circumstances  authorizing  a  recovery  under  the 
laws  of  that  State,  or  of  the  common  law  io 
force  there,  it  was  not  the  intention  of  Congress 
to  interpose  a  bar  to  the  suit  It  is  impoMible 
for  us  on  this  record  to  say  that  this  is  not  such 
a  case 

If.  on  the  other  hand,  we  should  assume  the 
plaintiffs  case  (o  be  within  the  terms  of  the  stat- 
ute, we  should  have  to  deal  with  it  purely  as 
a  hypothesis,  and  pass  upon  ihe  constitution- 
ality of  an  Act  of  Congress  as  an  abstract  ques- 
tion. That  is  not  the  mode  in  which  thiacourt 
la  accustomed  or  willing  to  consider  such  ques- 
tions. It  has  no  Jurisdiction  to  pronounce  any 
statute,  either  of  the  State  or  of  the  tJnited 
States,  void,  because  irreconcilable  with  the 
Constitution,  except  as  it  is  called  upon  to  ad- 
judge the  le^l  rights  of  litigants  in  actual  con- 
troversiea.  In  the  exercise  of  that  jurisdiction, 
It  la  bound  by  two  rules,  to  which  it  has  rigidly 
adhered:  one,  never  to  anticipate  a  question  of 
constitutional  taw  in  advance  of  the  necessity  of 
deciding  it;  the  other,  never  to  formulate  a  rule 
of  constitutional  law  broader  than  is  required 
br  the  precise  facts  to  which  it  is  to  be  applied. 
"Diese  rules  are  ufe  guides  to  sound  judgment. 
It  is  the  dictate  of  wisdom  to  follow  them  closely 
and  carefully. 

In  the  prewnt  case,  the  main  and  ultimate 
question  is  whether  the  defendant  is  legally  lia- 
ble to  repay  the  moneys  sued  for,  and,  as  inci- 
dental to  iLat,  whether  the  Act  of  Congress 
pleaded  as  a  bar  to  the  action  is  valid.  The 
solution  of  these  questions  depends  upon  facts 
not  apparent  upon  the  present  record.  That 
these  may  be  made  to  appear  there  must  Ik  a 
new  trial. 

Fbr  thae  reasons  ihe  Judgment  of  th»  Circuit 
Court  it  reterwed  and  the  eau»e  remanded,  leith 
directions  to  atoonl  a  new  trial ;  and  it  it  to  or- 
dered. 
Ttae  copjr.  Test: 

James  H.  MoKenoert  Clerk,  Sup.  Court,  JJ.  8. 
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DAVID  F.  HOLLISTER,  CoUector  of  Inters 
nal  Revenue,  Appt., 

V. 

BENEDICT    AND    BURNHAM  U^VKC- 
FACTURING  COMPANY. 

(See  8.  C,  Reporter's  ed.,  se-73.) 

Bietutive  righi  ef  patentee— ute  <^  patented 
invention  by  gowmment'— action  for  eotnpenta- 
tion  in  Court  Claimt — invention,  v>hat  it  not. 

1.  The  right  of  the  imtentee,  under  lettere  patent 
for  an  invention  granted  by  the  Unlt«d  Ptwtes,  is 
exclusive  of  the  Qovernmcnt  of  the  United  States, 
as  well  as  of  Bit  otheiB. 

2.  It  seems  that  If.  wltliout  the  patentee's  con- 
sent, an  officer  of  the  government,  acting  under 
legislative  authority,  uses  the  invention  In  the  dis- 
charge of  his  officbl  duties,  the  law  will  imply  a 

Eromlse  of  compensation,  on  which  an  action  may 
e  brought  in  the  Court  of  Claims. 

3.  Although  the  idea  embodied  in  an  Invention 
described  and  claimed  Id  a  patent  Is  new  and  of  an 
incTva^  utility,  beyond  what  has  been  attained, 
yet  it  may  not  be,  in  the  sense  of  the  patent  laws, 
an  mvcotlOQ. 

4.  An  ImproTement  which  is  but  the  display  of 
the  usual  anU  of  the  Inventor's  calling,  and  which 
involves  only  the  exercise  of  the  ordlnonr  facultlea 
of  reasoning  upon  thejpaterialB  supplied  by  a  spe- 
cial knowledge,  snd  ine  facility  of  manlpulatton 
which  results  from  its  habitual  and  intelllgcmt  pimc- 
tice,  is  not  the  creative  work  of  that  ln%*Mitiv» 
fnoulty  whirh  It  is  the  purpneo  of  the  Constitution 
and  of  the  patent  laws  to  encourage  and  reword. 

[No.  7(J.i 

Argued  Nov.  11,  IS,  ISS4.  Ikcided  Jan.  6, 1885. 

APPEAT.  from  the  Circuit  Court  of  the  Unifed 
States  for  the  Dislrict  of  Connecticut. 
The  bill  in  this  case  was  filed  in  the  court 
below  by  the  appellee,  to  rcstminthe  defendant 
from  tlie  use  of  certain  revenue  stamps,  alleged 
to  be  an  infringement  of  certain  letters  patent, 
and  for  an  accounting. 

The  court  entered  a  decree  for  complainant, 
granting  a  perpetual  injunction  and  referring 
me  COM!  to  a  master  to  take  an  account. 

By  the  final  decree  the  court  confirmed  the 
report  of  the  master,  awarding  nominal  dam- 
ages to  the  complainant.  Whereupon,  the  de- 
fendant appealed  to  this  court. 
The  facts  are  stated  by  the  court. 
Mr.  Wm.  A.  Maury,  Aui.  Attg-Oen.,  for 
appellaDt 

Mfturt.  B.  W.  Kellogg  and  John  S. 
Beach,  for  appellra. 

Mr.  Justice  Hatthews  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity  to  enjoin  the  alleged 
infringement  of  letters  patent  No.  03801,  is- 
sued to  Edward  A.  Locke  for  certain  improve- 
ments in  identifying  revenue  marks  or  labels, 
dated  August  8, 1869,  the  appellee  being  assign- 
ee of  the  patentee,  and  the  appellant,  the  Col-  [61] 
lector  of  Internal  Revenue  for  the  Second  Col- 
lection District  of  Connecticut. 

The  specilication  and  claims,  with  the  accom- 
panying drawings,  are  as  follows: 

"This  invention  is  designed  more  especially 
for  use  in  sealing  liquor  casks  with  identifying 
marks  or  labels  for  revenue  purposes,  and  In 
Buch  a  manner  that,  while  truly  designating  the 
contents  of  the  cask,  or  giving  such  other  Indi- 
cation as  may  be  demanded,  they  cannot  be 
fraudulently  removed. 
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Figure  1  represents  a  printed  paper  revenue 
Btamp,  the  circular  portion  at  the  ri^ht  hand 
being  the  stamp  proper,  which  is  applied  to  the 
cask  or  box,  ana  the  portion  at  the  left  hand 
being  the  'stub,'  or  that  portion  retained  by  the 
[62]  government  official.  Figure  2  r^resenta  a  sep- 
arate strip,  which  is  shown  in  Figure  1  as  at- 
tached at  its  left  end  to  the  stub  of  the  paper 
«tainp  proper,  iu  such  manner  tliat  its  cou- 
pons may  be  readily  cut  ofT  and  permanent]^ 
affixed  to  the  slamp  proper  when  tlic  latter  is 
secured  to  the  cask.  Figure  8  represent.^  a 
metallic  piece  or  strip,  shown  as  detached,  and 
before  being  applied  to  the  stamp. 

The  inaiD  body  of  the  tiheet  of  paper  bring 
printed  siibsliintinlly  as  shown,  so  as  to  dcsig- 
nati.',  Ijy  ii  lelturof  tliealphabet  or  otherwise,  the 
appropriate  series,  and  with  blanks  for  tlie  par- 
ticular number  of  each  series,  and  also  with  a 
DunilRT  indicating  numbei-s  of  gallons,  etc.,  in 
tens,  lias  also  a  scries  of  numbers,  from  one  to 
nine.inclusive.anyoneof  which  may  be  punclicd 
out  by  the  proper  ollicia!,  in  accordance  willi 
the  actunl  number  of  eallons  contained  in  the 
vessel.  Thus,  if  126  lie  tlie  proper  numl>er  of 
gallons,  and  120  be  the  whole  number  printed 
uiMiU  tlic  particular  stamp,  the  officer,  in  order 
to  inilicntc  Ifl,  would  pimch  through  the  digi- 
tal number  0,  both  upon  the  circular  stamp  and 
upon  its  'stub,'  or  counter-check. 

Tlic  piece  shown  in  Figure  3  I  prefer  to  make 
of  thin  metal,  because  more  readily  embossed  or 
impressed  with  permanent  or  ineffaceable  char- 
acters, and  because  less  destructible  iu  handling 
and  transmission,  after  it  shall  have  been  torn 
away  from  tlie  slamp.  This  piece,  also  shown  in 
part  in  Figure  1,  may  be  conveniently  made  of 
oblong,  or  any  appropriate  form,  its  conditions 
being  merely,  so  far  as  concerns  its  shape,  that 
it  be  of  sufficient  size  to  extend  beyond  the 
opening  made  in  the  paper  for  the  exposure  of 
the  letters  and  figures  made  on  it,  and  be  capa- 
ble of  being  retained  in  its  place  between  the 
paper  and  another  backing  piece  of  paper,  the 
two  pieces  of  raper  being  gummed  together  for 
this  purpose.  Tliisbajkiugpiecelpreimre  with 
dried  gum  on  its  outer  face,  that  the  stamp  may 
be  always  ready  by  merely  moistening  the  gum 
for  instant  appticutioo  to  the  cask. 

The  strip  shown  in  Figure  2  I  secure  in  part 
to  the  left  side  of  the  paper,  by  gumming  iLs  re- 
maining portion,  upou  which  are  coupoua  for 
tlic  tinita,  being  dry  gummed  on  Its  underside. 


so  that  when  the  proper  number  of  gallons  hn 
been  determined,  the  olTIcer,  upon  cutting  off  [i 
the  coupon  at  the  figure  designating  the  unit  or 
digital  number  requu-ed,  may,  by  moistening  it, 
instantly,  and  without  cuttmg  or  injuring  the 
stamp,  apply  it  to  the  stamp,  while  the  stub  or 
remainiug  portion  of  the  slip  will  correspond- 
ingly indicate  thereon  just  what  has  been  so  de- 
tached and  applied  to  the  stamp.  Thus,  to  indi- 
cate 126gallons,  120  being  the  whole  numbered 
the  stamp,  the  coupon  slip  is  cut  off  between  the 
numbers  6  and  7,  and  the  piece  so  cut  off  is 
moistened  on  the  back  and  permanently  at- 
tached to  the  face  of  the  stamp,  the  6  being  the 
sisniflcant  figure  of  the  coupon. 

The  mode  of  applying  a  stamp  so  made  to  a 
cask  may  be,  by  way  of  greater  protcctloD 
against  liability  to  damage  or  accident,  as  shown 
and  described  m  my  patent  No.  58847  ;  (hntis, 
by  boring  a  shallow  depression  in  the  wood  of 
the  cask  or  case,  and  after  affixingthe  stamp  by 
its  ^um  to  the  bottom  of  this  depression,  then 
placmg  over  it  a  ring  having  dowu-turned  edgei 
and,  by  pressing  the  same,  forcing  its  outer  eoge 
into  the  wood.  Orthewoodmay  hare  an  annu- 
lar groove  cut  therein  to  receive  the  edge  of  the 
ring  when  so  forced  home. 

Instead  of  making  the  removable  piece  out  of 
metal,  or  of  making  it  in  a  piece  separate  from 
the  stamp,  it  may  be  made  of  the  same  piece  of 
paper  of  which  the  stamp  is  comi>oscd,  by 
simply  having  its  outline  perforated  after  the 
manner  of  postage  stamps,  but  ungumnied  atili 
back,  so  as  readily  to  be  torn  away  and  de- 
tached from  tlic  stamp. 

Although  I  have  shown  and  described  a 
lining  pajx^r,  between  which  and  the  stamp  or 
surface  paper  the  mclal  slip  is  held,  yet  I  may 
dispense  with  such  lining  and  employ  a  thicker 
paper  for  the  stump,  the  metal  strip  in  such  case, 
if  preferred,  being  confined  or  held  to  it  by 
bavin;;  its  ends  pass  through  slits  made  in  the 
paperfor  such  purpose.  Or  the  metal  piece  may 
liave  points  or  projection^  at  its  ends  or  comerL 
or  elsewhere,  which  may  be  forced  or  paasea 
through  the  paper  and  clinched  on  the  under 
side. 

For  the  purpose  of  readily  separating  the  di- 
cular  stamp  from  the  sheet,  I  perforate  it  about 
its  periphery  with  any  suitable  elite,  cute  or  m 
oi>euiDgs  adapted  to  the  thickness  or  texture  of 
the  paper.  I  also  prefer  to  have  the  stamps  pr^ 
pared  with  blanks  and  dotted  llnea,  on  which 
the  collector,  gauger  and  storekeeper  may  place 
their  signatures,  as  shown  in  Figure  1. 

It  is  to  be  understood  that  the  metallic  n 
other  slip,  the  stub  or  check  part  of  the  stamp 
paper,  and  also  tlie  stub  of  the  coupon  piece,  ate 
all  to  1>e  consecutively  numbered  alike  for  each 
alphabetical  series,  the  capital  letter  A  in  the 
drawings  indicating  the  alphabetical  series,  and 
the  number  immediately  to  the  right  thereof  in- 
dicating a  number  in  the  consecutive  numben 
of  such  scries. 

For  convenience  I  prefer  to  have  the  stampi, 
after  being  printed,  iMund  up  in  book  fonn, 
after  the  manner  of  merchants*  or  bankcn' 
chcck-bool»,  80  that  each  stamp,  as  cut  oat, 
shall  leave  in  the  book  its  corresponding  idck- 
ginal  piece  or  stub,  having  thereon  a  reootd  of 
letters,  figures,  marks,  etc,  according  wilh 
those  upon  such  stamps. 

I  claim : 
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1.  A  Btamp,  the  body  of  which  Is  made  of 
paper  or  other  suitnble  material,  and  Imving  a 
removable  slit  of  metal  or  other  material,  dis- 
playing  thereon  a  serial  number  or  other  specific 
identifyiuj  mark  corresponding  with  a  similar 
mark  iipon  the  stub,  and  so  attached  that  the  re- 
moval of  such  slip  must  mutilate  or  destroy  the 
stamp. 

3.  In  a  paper  revenue  stamp  for  IndicatlDg  the 
contents  of  a  cask,  and  having  thereon  a  number 
designnting  the  number  of  gallons  or  other 
measure,  providing  the  slnmp,  and  also  its  stub 
or  check  piece,  with  corresponding  digital  num- 
bers, to  be  punched  out  to  indicate  the  units, 
substantially  as  described. 

8.  In  CO nilji nation  with  a  paper  sTamphaving 
•  check  piece  or  stub,  from  which  it  is  detached 
when  applied  fur  use,  a  coupon  slip,  whose 
coupons  are  to  be  secured  to  the  face  of  the 
stamp,  as  and  for  the  purpose  described." 

The  following  is  a  copy  of  the  face  of  the  tax 
paid  internal  revenue  eUimp  used  by  the  appel- 
lant and  claimed  to  be  an  infringement  of  the 
patent : 

n     Removable  part  is  indicated  by  [dotted]  lines. 
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Asdescri)>ed  by  the  complainant's  witnesses, 
this  stamp  "  Is  composed  of  a  single  thickness 
of  paper,  on  the  face  of  which  the  number  and 
registering  marks  are  conveniently  placed.  On 
the  buck  of  this  stamp  i"  a  piece  of  paper  somc- 
what  wider  than  the  surface  on  which  the  num- 
^  ber  and  re^Rtering  marks  are  printed.  The  two 
edircs  of  tins  back  piece  arc  cau-sed  to  adhere  lo 
the  i>ack  of  the  stamp,  one  above  and  the  other 
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below  that  portion  of  the  surface  which  indl* 

catcB  the  number,  contents,  etc.  The  back  of 
the  stamp,  between  the  two  edges  of  this  strip 
or  back  piece,  Is  free  and  loose.  The  object  of 
this  is  that  when  the  back  of  the  stamp  is  coated 
with  adhesive  material  and  attached  to  the  bar- 
rel, tliat  portion  of  the  surface  of  the  stamp 
which  is  covered  by  the  strip  or  back  piece  wifi 
not  adhere  to  the  barrel;  hence,  aherthe  stamp 
is  secured  to  the  boiTcl  that  portion  the  stamp 
on  which  are  the  registering  marks  may  be  re- 
moved and  preserve  the  marks  and  figures 
thereon,  the  removal  of  that  part  defacing  the 
stamp  aswell  as  preserving  the  record;  and  this 
can  be  done  because  that  portion  of  the  stamp 
which  is  removed  is  prevented  from  adhering  to 
the  barrel.  To  remove  this  portion  it  is  only 
necessary  to  separate  that  portion  from  the  bodf 
at  its  two  edges." 

This  is  marked  in  the  record  as  "Complainant's 
Exhibit  Hollister  Revenue  Stamp." 

The  present  controversy  relates  to  the  first 
claim  of  the  Locke  patent,  in  respect  to  which 
alone  the  decree  appealed  from  established  an 
infringement   It  is  as  follows: 

"A  stamp,  the  body  of  which  is  made  of 
paper  or  other  matcrial.and  having  a  removable 
slip  of  metal  or  other  material,  displaying  there- 
on a  serial  number  or  other  sjiccilic  identifying 
mark  corresiwuding  with  a  similar  mark  upon 
the  stub,  and  so  attached  that  the  removal  of 
such  slip  must  mutilate  or  destroy  the  stamp." 

One  of  the  defenses  relied  on  by  (he  appel* 
lant  is  thus  stated  in  the  answer  and,  in  mat- 
ter of  fact,  is  by  stipulation  atlmittcd  to  be  true: 

"First  That  any  and  all  acts  complained 
of  in  said  bill  by  the  ssiid  pciitioiier  as  done  by 
the  respondent  were  done  and  performed  by 
him  in  the  dischar^  of  his  diilies  as  Collector 
of  Internal  Revenue  for  the  United  Stales  for  a 
designated  collection  district  of  the  State  of 
Connecticut,  and  by  direction  of  tlie  Commis- 
sioner of  Internal  Revenue,  an  ofllrcr  of  the 
Treasury  Department  of  the  United  States;  that 
any  revenue  stamps  by  him  used  have  been  fur-  t6T] 
nishcd  by  the  liun-au*  of  Internal  Rcvt^nue,  of 
which  said  commissioner  is  the  ofllcial  bead, 
for  use  in  the  discbarge  of  said  duties  as  col- 
lector, and  the  same  have  been  used  solely  as  a 
means  of  collecting  the  taxes  due  to  the  United 
Btatcs,  which  said  taxes  have  been  imposed  by 
the  laws  of  the  United  States,  and  the  manner 
of  said  collection,  as  followed  by  siiid  collector, 
re^ilated  and  authorized  by  such  laws;  that 
said  respondent  has  acted  as  such  collector  by 
virtue  of  legal  appointments  thereto  by  the 
President  of  the  United  States,  duly  confirmed 
by  the  Senate  of  the  United  States,  for  and  dur- 
ing all  the  times  mentioned  In  said  bill  of  com- 
plaint" 

It  was  authoritatively  declared  in  Jamtn  v. 
Campftfi«,104U.  S.,35G  [XXVI.,  780J,  that  the 
right  of  the  pntentee,  under  letters  patent  for 
an  invention  gnmtcd  by  the  United  States,  was 
exclusive  of  the  Government  of  the  UniliHi 
Stat  es  as  well  as  of  all  others,  and  stood  on  the 
footing  of  all  other  property,  the  right  to  which 
was  secured,  as  agnmKt  the  government,  by  the 
constitutional  guaranty  wnich  prohibits  the 
taking  of  private  property  for  public  use  with- 
out compensation;  but  doubts  were  expressed 
whether  a  suit  could  i>e  sustiUned,  such  as  the 
present,  against  public  officers,  or  whether  a 
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Boitupon  an  implied  promise  of  indemnity  might 
not  be  prosecuted  against  the  United  States  hy 
name  in  the  Court  of  Claims.  If  the  right  of 
tiie  patentee  was  acknowledged  and,  without  his 
cooseni  an  tMcer  d  thegoTemment,acting  un- 
^  l^isladTB  witborltr.  made  use  of  the  lavea- 
tion  in  the  discibaTge  of  his  official  duties.U  would 
seem  to  be  a  clear  case  of  Uie  exercise  of  the 
r^ht  of  eminent  domain,  upon  which  the  law 
would  imply  a  promise  of  compensation,  an  ac- 
tion on  which  would  lie,  within  the  jurisdiction 
cKf  the  Court  of  Claims,  such  as  was  entertained 
and  sanctiraied  in  the  case  of  U.  8.  t.  Jliffff.  Go. ,  de- 
cided at  tbe  present  Term  [ante,  8461.  And  it 
may  be,  that,  even  if  the  exclusive  ri^ht  of  the 
patentee  were  contested,  such  an  action  might 
be  brought  In  that  court,  involving  all  questions 
rdating  to  Uie  validity  of  the  patent;  but,  as  we 
have  concluded  to  dispose  of  the  present  appeal 
upon  other  grounds,  it  becomes  unnecessary  to 
decide  the  question  arising  upon  this  defense. 
It  Is  referred  to  only  for  the  purpose  of  excluding 
[68]  inference  that  might  be  drawn,  from  our 
passing  it  over  without  notice. 

The  course  of  business  in  the  collection  of 
the  revenue  upon  distilled  spirits,  so  &r  as  the 
use  of  these  stamps  is  involved,  is  explained 
by  Mr.  Chapman,  a  witness  for  the  defendant 
below, who  had  been  chief  of  the  stamp  division 
in  the  Internal  Bevenue  Office.  He  says: 

"After  spirits  havebeoa  produced  they  are 
drawn  from  the  cfstem  into  the  barrels,  and 
there  la  attached  to  each  barrel  a  stamp,  called 
a  warehouse  stamp,  together  with  certain  marks 
and  brands  put  on  simultaneously  with  the 
stamp;  this  stamp  is  an  oblong  piece  of  paper, 
properlT  engraved,  with  blanks,  in  which  are 
fnsutea  the  numbers  of  the  package,  the  num- 
ber of  wine  and  proof  gallons  contuned  therein, 
name  of  the  distiller,  location  of  the  distillery, 
and  are  signed  bv  the  storekeeper  and  gauger 
on  duly  at  the  oistillery;  this  stamp  is  merely 
used  as  a  check  and  does  not  represent  a  tax; 
the  stamp  consists  of  but  one  piece  of  paper, 
about  three  by  two  inches,  and  is  attached  by 
paste  or  other  adhesive  material,  and  by  tacks  at 
the  comer  and  center,  by  the  gau£^  on  duty  at 
the  distillery;  this  stamp  (warehouse)  has  been 
in  use  from  1668  to  the  present  time,  and  no 
change  has  been  made  in  the  construction  of 
the  same;  the  only  (Ganges  being  in  the  quality 
and  kind  of  paper  used  and  the  designs  of  the 
unKraving. 

TbB  package  la  then  removed  to  the  bonded 
war^ouse  of  the  distillery,  where  it  remains 
imtil  the  distiller  flies  with  the  coUector  of  the 
district  a  paper,  calledan  entry  for  withdrawal; 
this  paper  is  accompanied  the  amount  of  the 
(ax  upon  the  spirits  contained  in  the  package; 
the  collector  thereupon  fills  out,  signs  and  for- 
wards to  the  gauger  the  tax  paid  stamp,  which 
is  a  piece  of  iiaper  nearly  square,  upon  the  face 
of  wnicfa  is  engraved  the  body  of  the  stamp,  to- 
gether with  nine  coupons,  of  which  stomp  and 
coupons,  with  the  stub  which  remains  m  the 
books  from  which  the  stamp  is  cut.  Complain' 
ant's  Exhibit  Hollistcr  Revenue  Stamp  is  a  copy. 

From  lS6Simtil  about  1871  this  stamp,  which 
has  always  been  called  the  tax  paid  stamp,  was 
constructed  of  two  pieces  of  pai^r:  before  the 
stamp  was  printed,  the  paper  on  which  the 
rani  body  of  the  stamp  WAS  composed  was  perforat- 
ed with  8  lound  aperture,  about  (me  and  a  half 
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inches  in  diameter;  to  the  back  of  the  papw  waa 
then  attached,  by  paste  or  mucilage,  a  piece  of 
tissue  paper,  completely  covering  said  aperture; 
the  stamp  was  then  printed,  the  eogmving 
covering  poth  the  body  of  the  paper  and  m 
much  of  the  tissue  paper  as  appean  throodi 
the  aperture.  From  about  1871  to  1875  u» 
stamp  was  composed  of  but  one  piece  of  p^ier, 
the  use  of  the  tissue  paper  and  the  aperture 
having  been  abandoned.  In  August  1871 ,  there 
was  added  to  the  tax  paid  stamp  a  piece  of 
paper,  which  was  pasted  by  Its  edges  upon  the 
bock  thereof,  as  shown  In  Oomplunant's  Ex- 
hibit Hollister  Rewiue  Stamp.  Stamps  of  the 
latter  character  have  been  In  use  tram  August, 
187S,  to  this  date. 

On  receipt  of  the  tax  p^d  stamps  by  the 
gauger,  he  proceeds  to  affix  them  to  the  head 
of  the  barrel,  together  with  certain  marks  and 
brands;  he,  together  with  the  storekeeper,  bar- 
ing first  sif^iea  the  same  at  the  pteoes  indicated 
in  CwnpUananfs  Exhibit  Houiste  ReTome 
Stamp.  The  gauger  puts  this  stamp  on  the 
barrel  by  means  of  some  adhesive  materia] 
and  tacks ;  he  then  cancels  it  by  the  vae  of  • 
stencil  plate,  imprinting  across  the  Eace  of  the 
stamp  and  extending  over  each  side  upon  the 
bead  of  the  barrel  waved  lines;  he  also  imprint* 
upon  the  head  with  a  stencil  plate  liia  name  and 
official  derignathm.  The  mete  surface  of  the 
stamp  is  then  wnlshed  with  a  tnmsparent  var- 
nish ;  no  varnish  can  be  used  wludi  is  ol^ 
enough  to  affect  the  paste. 

The  package  is  then  removed  from  the  ware- 
house and  passes  Into  the  custody  of  the  distil- 
ler or  owner.  If  the  owner  desires  to  piuify 
the  contents  of  the  package  it  is  then  taken  to 
the  establishment  of  a  duly  authorized  rectifier 
of  distilled  spirits.  The  rectifier  then  notlflea 
the  collector  of  the  district  that  he  desires  to 
dump,  for  rectification,  the  contents  of  certain 
specified  packages;  whereupon,  the  collector 
(Urects  a  gauger  to  proceed  to  the  rectifying 
establishment  and  gauge  the  specified  packagea. 
When  the  packages  are  guaged,  the  guager  ia 
required  by  r^^ulationsto  out  frcmi  the  tu  paid 
stamp  a  designated  portion  thereof,  and  tran»- 
mit  the  same  to  the  collector,  with  a  report  of 
his  operations.  The  packages  are  then  dumped 
hito  the  tubs  of  the  rectifier,  and  the  identity  [70] 
of  their  contents  lost.   •  »  • 

The  portion  of  the  tax  paid  stamp  detached 
or  cut  and  forwarded  by  the  gauger,  as  hereto- 
fore described,  includes  the  serial  number  of 
the  Btunp,  the  date  on  which  the  tax  was  paid, 
and  the  number  of  proof  gallons;  the  number 
of  the  cask,  the  location  of  the  warehouse,  and 
the  person  or  firm  to  whom  delivered,  and  the 
signature  of  the  collector;  the  part  so  cut  out  ia 
over  the  paper  back." 

The  employment  of  the  paper  backing  In  the 
stomp  used  by  the  appellant,  whereby  toe  part 
to  be  cut  cutis  prevented  frmn  adhering  to  the 
head  of  the  barrel,  and  the  arrangement  of  a 
part  of  the  stamp  so  as  to  identify  the  package 
with  that  described  in  the  stub,  the  removal  of 
which  destroys  the  stamp  so  that  it  cannot  be 
used  again,  constitutes  the  alleged  infringement 
of  the  first  claim  of  the  Locke  patent,  whidi 
covers  every  stamp  within  that  description. 

The  counsel  for  the  appellee  descnbei  "the 
Locke  stamp  as  a  comUnation  ot  tiiree  parts: 
1st,  a  part  which  Is  deugned  to  become  «  stab 
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vben  the  stamp  proper  is  separated  tberefrom 
and  displays  a  serial  number;  3d,  a  constituent 
part  of  the  stamp  proper  which  is  designed  for 
permanent  attachment  to  the  barrel;  3d,  a  con- 
stituent part  of  the  stamp  proper  displayiog  the 
same  identifying  serial  number  as  the  stub, 
which  part,  after  the  stamp  proper  has  been 
affixed  to  the  barrel,  bears  such  relation  to  the 
pcrmanenC  part,  that  it  can  be  so  removed  there- 
from as  to  retain  its  own  integrity,  but  muti- 
lates and  thereby  cancels  tlie  stamp  by  its  re- 
moval. " 

In  this  combination  it  will  not  be  questioned 
that  the  first  and  second  elements  were  well 
known,  and  that  the  third,  so  faras  its  contents 
are  identical  with  those  on  the  stub,  is  not  new. 
The  question  turns  on  that  feature  of  the  third 
element  whereby  a  removable  part  of  the  stamp 
proper,  the  contents  of  which  identify  the 
stamp  will)  the  stub  after  the  stamp  has  been 
attached,  can  be  so  removed  as  to  retain  its  own 
intein^ty,  but  mutilates  and  thereby  cancels  the 
stamp  by  its  removal. 

This  IS  whnt  we  ascertain  to  be  the  precise 
I]  idea  cmlTHjdied  in  the  iuvention  described  and 
claimed  in  the  patent,  and  which,  although  we 
find  to  be  new  m  the  sense  that  it  had  not  been 
anticipntedby  any  previous  invention,  of  which 
it  could  therefore  be  declared  to  be  an  infringe- 
ment, vet  is  not  such  on  improvement  as  is 
entitled  tn  be  regarded  in  the  sense  of  the  pa- 
tent laws  as  an  invention. 

In  reaching  this  conclusion  we  have  allowed 
its  due  weight  to  the  presumption  In  favor  of 
the  validity  of  the  patent  arisine  from  the  ac- 
tion of  the  Patent  Office  in  granung  it;  and  we 
have  not  been  unmindful  of  the  fact,  abund- 
antly proven  and  indeed  not  denied,  that  the 
adoption  of  the  present  tax  paid  stamp  in  lieu 
of  that  previously  in  use  by  the  Internal  Rev- 
enue Bureau,  has  proven  its  superior  utility  in 
the  prevention  of  frauds  upon  the  revenue. 
The  testimony  on  that  point  of  the  Commis- 
sioner of  Internal  Revenue  from  bis  oflScial  re- 
ports is  quite  conclusive.  In  his  report  for 
1875  he  mentions  the  adoption  of  "new  regu- 
lations in  regard  to  the  use  of  tax  paid  stamps, 
by  which  a  portion  of  the  stnmp  is  cut  out  at 
the  time  of  dumping  and  retui-ncd  with  the 
ganger's  report,"  and  says:  "  This  effectually 
destroys  the  stamp  and  prevents  its  re-\ise, 
while,  at  the  same  time,  a  su£9cient  amount  of 
the  engraving  Is  shown  u^n  the  slip  to  deter- 
mine whether  the  stamp  is  genuine;"  and,  in 
1876,  that  official  reported  that  "  the  plan  of  re- 
quiring the  return  of  a  portion  of  the  tax  paid 
stamps,  whenever  a  package  to  which  it  is  nt- 
tnched  is  dumped  for  rectification,  has  been 
found  to  be  such  a  valunble  prevention  of  fraud 
that  it  has  been  extended  to  include  all  stamps 
for  rectified  spirits  and  wholesale  liquor  deal- 
ers' stamps. 

"These  three  varieties  of  stamps  for  dis- 
tilled spirits  are  now  prepared  at  a  trifling  ad- 
ditional cost,  with  a  paper  back  uffixed  to  each 
in  such  a  way  that  the -portion  of  the  stamp  con- 
taining all  the  important  data  can  be  cut  there- 
from and  filed  with  the  commissioner  or  col- 
lector, thus  furnishing  conclusive  evidence  of 
the  destruction  of  the  stamp  (rendering  its  re- 
use impossible)  and  furnisbiug  also  evidence  as 
to  the  contents  of  the  package  bearing  the 
stamp. 
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It  is  believed  that  this  system  aiTonls  the  gov- 
ernment a  very  effectual  protection  against  the 
perpetration  of  frauds  in  connection  with  the  E"] 
collection  of  the  tax  on  distilled  spirits." 

Such  an  increased  utility,  beyond  what  had 
been  attained  by  devices  previously  in  use,  in 
eases  of  doubt,  is  usually  regarded  as  determin- 
ing the  question  of  invention .  But  in  the  pres- 
ent case  we  are  not  able  to  give  it  such  eilect. 

No  change,  it  will  be  observed,  was  made  In 
the  character  of  the  stamp,  so  far  as  the  rela- 
tion between  the  stamp  proper  and  the  stub  is 
concerned,  nor  in  the  identifying  marks  which 
constituted  the  written  and  printed  matter  upon 
both;  and  the  expedient  of  using  a  paper  back- 
ing which  prevented  the  adhesion  to  the  pack- 
age of  the  part  intended  to  be  detached  and  re- 
moved, it  is  manifest,  would  be  adopted  by  any 
skilled  person  having  that  end  in  view. 

The  idea  of  detacliing  that  portion  of  the 
stamp,  with  the  double  effect  of  destroying  the 
stamp  by  mutilation  and  preserving  "the  evi- 
dence of  the  identity  of  the  packnjre  on  which 
it  bad  been  first  placed  in  use,  which  is  nil  that 
remains,  to  constitute  the  invention,  seems  to 
us  not  to  spring  from  that  intuitive  faculty  of 
the  mind  put  forth  in  the  search  for  new  re- 
sults or  new  methods,  creating  what  had  not 
before  existed,  or  bringing  to  light  what  lay 
hidden  from  vision;  but,  on  the  other  hand,  to 
be  the  suggestion  of  that  common  cxi>erienre 
which  arose  spontaneously  and  by  a  necessity 
of  human  rea'^oning,  in  the  minds  of  Uiose  who 
bad  become  acquainted  with  the  circumstances 
with  which  they  had  to  deal.  Cutting  out  a 
portion  of  the  stamp,  as  a  means  of  defacing 
and  mutilating  it,  so  as  to  prevent  a  second  use, 
was  matter  of  common  knowledge  and  practice, 
before  the  date  of  this  patent;  and  cutting  out 
a  particular  portion,  on  which  the  identifying 
marks  had  been  previously  written  or  printed, 
was  simply  cutting  a  stub  from  the  st.imp,  in- 
stead of  cutting  the  stamp  from  the  stub,  as  be- 
fore. So  that,  when  the  frequency  and  magni- 
tude of  the  frauds  upon  the  revenue,  commitl'.-d 
by  the  removal  of  tax  paid  stamps  from  pack- 
ages on  which  they  had  been  originally  pl;iccd 
by  the  officer  to  others  surreptitiously  substi- 
tuted for  them,  or  by  emptving  the  packages  of 
their  original  contents  and  fraudulently  refill- 
ing them  with  spirits  on  wi.ich  no  tax  hod  been  r-o-t 
paid,  attracted  the  general  attention  of  the  rev-  '-^ 
cnue  department,  the  uiswer  to  the  problem  of 
prevention  was  found  by  immediate  inference 
from  the  existing  regulations,  in  the  adoption 
of  the  expedient  now  in  question.  As  soon  as 
the  mischief  became  apparent,  and  the  remedy 
was  seriously  and  systematically  studied  by 
those  competent  to  deal  with  the  suliject,  the 
present  regulation  was  promptly  suggested  and 
adopted,  just  as  a  skilled  mechanic,  witnessing 
the  performance  of  a  machine,  inadequate,  by 
reason  of  some  defect,  to  accomplish  the  object 
for  which  it  had  been  designed,  by  the  applica- 
tion of  his  common  knowledge  and  experience, 
perceives  tlie  reason  of  the  failure,  and  sup- 
plies what  is  obviously  wanting.  It  is  but  the 
display  of  the  expected  skill  of  the  calling,  and 
involves  only  the  exercise  of  the  ordinaiy  fac- 
ulties of  reasoning  upon  the  materials  supplied 
by  a  special  knowledge,  and  the  facility  of 
manipulation  which  results  from  its  habitual 
and  intelligent  practice;  and  Is  in  no  sense  the 
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creative  work  of  Uiat  fuTentive  facnl^  vbich  it 
U  the  purpose  of  the  Constitution  and  the  pa- 
tent laws  to  encourage  and  reward. 

On  this  ground  the  daerte    the  Circuit  Court 
it  reversed  and  the  eaum  remanded^  vntk  dirte- 
Oone  to  enter  a  deeree  Emitting  theNU;  and  it 
ordered. 

True  oopy.  Test:  _  „ 

James  H.  HoKenneri  Cleric,  Sup.  Oourt,  V.  B. 


[97]  JOHN  S.  BOWELL  and  IRA  ROWELL. 
Apptt., 
«. 

EDMUND  J.  UNDSAT  and  WILLIAM 

LINDSAY. 

09ee  a  O,  Beporter<B  ed.,  Vl~10L) 

Patent  for  ambination — tefien  infringed-^ma- 
ehankal  eqtdwHsnt—mvtt perform  tame  func- 
tion—one  tiemmt  not 'u$ed. 

L  WheraapatentlBforaoomblnationoolTjDODe 
ot  the  Bepanue  elementa  of  which  the  comblnatlOD 
!■  oompdeed  are  included  In  the  monopoly  of  the 
patent. 

5.  Where  a  potent  is  for  a  oomUnation,  there  can 
be  no  iofrtngement  unless  the  combination  Is  In- 
fringed. 

6.  A  comblnatton  may  be  Infringed  when  some  of 
the  elements  are  employed,  and  ror  the  others  me- 
chanical eQolvalents  are  used  which  were  known  to 
be  such  at  the  time  when  the  patent  was  granted. 

4.  Where  one  patented  combination  Is  asserted  to 
be  an  Infringement  of  anotlier,  a  devloe  In  one,  to 
be  the  oquivalent  of  a  devloe  In  the  other,  must 
perform  the  same  functions. 

6.  Where  tiiere  la  one  element  of  the  plalntlirs 
patented  combination  which  the  defendant  does  not 
use  and  for  which  he  does  not  erngto^  an  equiv- 


alent, he  docs  not  favTringe  the  plalnl 
[No.  183J 

Argued  Dee.  IS.  16,  1884.  tSeeidedJan.  6,  1885. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wiscon- 
sin. 

The  bill  in  this  case  was  filed  in  the  court 
below,  bj  the  appellants,  to  recover  dama^, 
alleged  to  have  resulted  from  the  infringement 
of  certain  letters  patent,  and  for  an  injunction. 

The  court  below  having  entered  a  decree  dis- 
missing  the  hilt,  lOBias.;  lOOif.Oaz..  156S:  6 
Fed.  Hep.,  390,  the  complainant  ai^>ealed  to 
this  court. 

The  case  is  stated  b^  the  court 

Mr.  June*  J.  Dick,  for  appellants. 

Mewre.  E.  E.  Wood  and  M.  Boyd,  for  ap- 
pellees. 

Mr.  Jvetiee  Woods  delivered  the  opinion  of 
the  court : 

The  appellants,  John  9.  Howell  and  Ira 
Howell,  were  the  plaintiflts  in  the  Circuit  Court. 
They  brought  tlielr  bill  in  equitj  against  Ed- 
mund J.  Lindsay  and  William  Lindsay,  the  ap- 
pellees, to  restnun  the  Infringement  of  re-issued 
letters  natent  No.  2909,  dated  March  31. 1868, 
rofii  S™"'^'"  ^  plaintiffs  for  "anewandlm- 
proved  cultivator."  The  invention  was  iUus- 
Irutcd  by  the  annexed  drawings  and  was  de- 
scribed in  the  spedOcation  as  follows : 
00» 


"  Figure  1  is  a  side  elevation  of  the  tooth,  lo 
a  beam  shown  in  longitudinal  section. 

Figure  2  is  a  top  view  of  the  beam,  with  the 
tootii  in  position. 

This  invoition  condsts  In  applying  to  the 
shank  of  the  tooth  a  curved  brace  bar,  the  uppei 
end  of  whidi  passes  through  a  slot  or  mortise  in 
the  beam  and  is  held  In  position  by  a  clamping 
bolt,  which  passes  transversely  through  the  slot 
or  mortise  near  the  brace  bar  and  forces  the  sid^ 
of  the  beam  together  against  the  brace  bar,  so  as 
to  clunp  it  in  any  required  position,  and  thereby 
adjust  toe  tooth  in  any  inclination,  at  the  same 
time  allowing  It  to  yield  to  immovablo  obstaclea 
without  breaking. 

In  the  drawings,  A  represents  one  of  the 
beams  of  a  cultivator  ;  B,  the  shank,  pivoted  at 
b;  B',  the  tooth ;  C,  a  curvel  brace  bar,  ex- 
tending in  the  arc  of  a  circle  outward  and  up- 
ward irom  the  rear  side  of  the  shank  B,  and  Us 
upper  end  passing  vertically  through  a  lonei- 
tuoioal  slot  or  mortise,  a,  in  the  beam  A ;  andD 
a  bolt,  passing  transverselv  through  the  slot  or 
mortise  and  having  a  head,  d,  on  one  end,  and 
a  nut.  (f,  on  the  other,  bv  which  the  side  walls 
of  the  slot  or  mortise  can  oe  clamped  against  the 
brace  bar  with  any  required  force,  thereby  hold- 
the  btter  in  position  when  operating  in  the 

It  is  evident  that  in  a  device  thus  oonstnicted 
and  operating,  the  brace  bar  C  can  be  to 

clamped  that  the  tooth  will  retain  its  position 
wlicn  working  in  arable  soil^  but  will  yield  when 
coming  in  contact  with  an  immovable  obstacle, 
and  pass  over  it  without  breaking,  the  shank 
turning  back  upon  its  pivot,  ft,  and  the  brace  bar 
being  forced  up  through  the  slot.  The  same  ar^ 
rangement  also  allows  the  shank  to  be  adjusted 
in  any  position  for  deep  or  shallow  cultivating. 

Having  thus  described  our  Invention,  what 
we  claim  as  new  and  desire  to  secure  by  letters 
patent,  is : 

The  combination  of  the  slotted  beam  A, 
shank  B,  brace  bar  C,  and  bolt  D.  when  the 
parts  are  constructed  and  arraeged  to  operate  as 
and  for  the  purposes  herein  specified. 

The  answer  of  the  defendants,  among  other 
defenses,  denied  infringement  of  the  letters  pa^ 
tent.  The  plaintiffs  contended  that  infringe- 
ment of  their  letters  patent  was  made  owt  oy 
the  evidence,  which  tended  to  show  that  the 
defendants  constructed  and  sold  seeding  ma- 

IIS  U.  & 


199} 


Digitized  by 


Google 


1S81 


ROWBLL  Y.  LiBDBAT. 


B7-10« 


chines  made  according  to  the  speciflcation  of 
letters  ratent  granted  to  John  H.  Thomas  and 
Joseph  W.  ThomBS.datedJune80. 1874.for"an 
miprorement  in  sowing  machines."  This  ia- 
veotion  related  to  the  drag  borsand  shovel  stand- 
ards of  broadcast  seeders,  and  consisted  main- 

Sin  the  manner  of  attaching  the  standards  to 
e  drag  bar.   The  InventioQ  can  be  readily 
understood  from  the  annexed  drawings, 
which  the  spedfl cation  was  illustrated. 


The  bar  A  is  cut  so  as  to  leave  a  slit  in  the 
rear  end  as  at  A*  to  receive  the  shank  of  the 
shovel  C.  This  is  secured  hi  the  slit  by  the 
boUD.  Aootber  threaded  bolt  is  passed  through 
the  bar  A  in  such  place  as  to  sustain  the  shovel 
when  in  proper  position.  The  ends  of  the  bi- 
furcated oar  are  drawn  down  bj  the  bolt  E  or 
by  the  united  action  of  the  bolts  E  and  D  until 
clamped  against  the  standard  of  the  shovel  with 
such  force  that  the  friction  slinll  mninlAin  the 
shovel  in  position  while  passing  i  ln  oueh  mellow 
earth,  but  not  so  tight  but  that  it  will  yield  to 
an  exoeaaiTe  resistance  before  force  enough  is 
applied  to  break  the  shovel.  The  advantages 
of  the  invention  are  thus  stated:  "By  the  form 
given  to  the  standard  we  obtain  not  only  the 
gripe  on  the  pivoted  end,  but  also  a  gripe  against 
the  sides  of  the  standard,  so  that  from  its  form 
tt  must  be  moved  in  the  direction  of  its  length. 
A  much  less  restraining  force  will  then  hold 
the  standard  with  requisite  tenacity.  Our  de- 
vice has  its  distinguisning  feature  in  that  con- 
struction, as  shown,  by  which  the  shank  is  itself 
BO  bent  as  to  give  effect  to  the  double  action  of 
I the  joint  at  the  eye  and  the  compressing  bolt  E. 
'  By  making  it  in  one  piece  its  construction  is 
greatly  cheapened  as  compared  with  that  class 
where  an  arm  has  to  be  welded  into  the  shank." 

The  claim  of  this  patent  was  as  follows :  '  'In 
combination  with  the  drag  bar  A,  bifurcated  at 
A*,  the'curved  shovel  standard  C  bent  as  shown 
and  pivoted  bv  a  bolt  at  D  and  clamped  by  bolt 
£,  substantially  aa  shown  and  described." 

Upon  final  hearing  upon  the  pleadings  and 
proofs  the  circuit  court  dismissed  the  bill  and 
the  plaintiffs  appealed; 

The  evidence  shows  that  the  shanks  or  stand- 
ards of  plows,  cultivators  and  seedinE  machines 
have  been  used  in  a  great  variety  of  forms.  In 
Bomp  the  upper  end  of  the  brace  entered  the 
beam  in  the  rear  and  in  others  in  front  of  the 
slumk.  In  some  the  upper  end  of  the  shank 
118  U.  8. 


and  the  brace  were  so  formed  and  \mited  as  to 
present  an  elliptical  figure.  Uany,  perhuwth* 
majority.were  without  braces.  In  some  the  up- 
per end  of  the  shank  was  made  with  a  head 
the  form  of  an  elliptical  or  circular  plate,  called 
an  enlarged  head.  This  performed  the  function 
of  a  brace.  The  patent  of  the  plaintiffs,  there- 
fore, stands  on  narrow  ground  and,  to  sustain 
it,  it  must  be  so  constniod  as  to  confine  it  sub- 
stantially to  the  form  described  in  the  specifica- 
tion. 

The  patent  of  the  plaintiila  Is  fm  a  combina- 
tion only.  None  of  the  separate  elements  cf 
which  the  combination  is  composed  are  claimed 
as  the  invention  of  the  patentee,  therefore  non» 
of  them  standing  alone  are  included  in  the  mo- 
nopoly of  the  patent.  As  was  said  by  Mr.  Ju^ 
tie*  Bradley  in  the  case  of  The  Corn-Plantar 
Pa(eni,88WaU.,224[90  U.  S.,  XXIII.,  170]: 
"When  a  patentee  after  describing  a  machine, 
claims  as  his  invention,  a  certain  combination' 
of  elements  or  a  certain  device  or  part  of  the 
machine,  this  is  an  implied  declaration  as  con- 
clusive, so  far  as  that  patent  is  concerned,  as  if 
it  were  expressed,  that  the  specific  combination 
or  thing  claimed  b  the  only  part  which  the  pa- 
tentee regards  as  new.  Tnte,  be  or  some  other 
person  may  have  a  distinct  intent  for  portlona 
not  covered  by  this,  but  that  will  vpeak.  for 
itself.  Bo  far  ss  the  patent  in  question  is  con- 
cerned, the  remaining  parts  are  old  or  common 
and  public."  See,  also,  MerriU  v.  Toumant,  94  [lOS 
U.  a,  B73  [XXIV.,  8361;  Waier-McOr  Co.  v. 
Detnper,  101 U.  8.,  888-887  [XXV.,  1024-10261; 
Jfifer  T.  Bram  Co.,  104  TT.  S.,  850  [XXVI., 
783].  These  authorities  dispose  of  the  conten- 
tion of  the  plaintiib'  counsel  that  their  patent 
covers  one  of  the  separate  elements  which  en- 
ters into  the  combination,  namely:  a  slotted 
wooden  beam,  because,  as  they  contend,  that 
element  Is  new  and  is  the  origind  invention  of 
the  patentees. 

The  patent  being  for  a  combination,  there 
can  be  no  infringement  unless  the  comMnation 
is  infringed.  In  Prouiy  v.  RvggUa,  16  Pet, 
886,  it  was  said:  ''This  combination,  composed 
of  all  the  parts  mentioned  in  the  specification, 
and  arranged  with  reference  to  each  other  and 
to  other  parts  of  the  plow  in  the  manner  ther» 
in  described,  is  statol  to  be  the  improvement, 
and  is  the  thing  patented.  The  use  of  any  two 
of  these  parts  only,  or  of  two  combined  with  a 
third  which  Is  substantially  different  informer 
in  the  manner  of  its  arrangement  and  connec- 
tion with  the  others,  is,  therefore,  not  the  thing 
patented.  It  is  not  the  same  combination  if  it 
substantially  differs  from  it  in  any  of  its  parts. 
The  jogging  of  the  standard  into  the  beam  and 
its  extension  backward  from  the  bolt  are  both 
treated  by  the  plaintiffs  as  essential  parts  of 
their  combination  for  the  purpose  of  brace  and 
draft.  Consequently,  the  use  of  either  alone 
would  not  he  the  same  improvement  nor  in- 
fringe the  patent  of  the  plaintiffs."  To  the 
same  effect  see,  also,  Stimpaon  y.B.  It.  Co.,  10 
How.,  829;  Hkimes  v.  G^«y,  1  WaU.,  78  [68 
U.  8.,  XVn.,  5471;  Seymour  v.  Otbome.  11 
Wall.,  516[78  U.  S.,  XX.,  83];2>Kn*(irT.  My- 
ers. 94  U.  S.,  187  [XXIV.,  841;  FSiUerf.  Tents- 
er.  Id.,  288  [XXIV.,  103]. 

But  this  rule  is  subject  to  the  (Qualification, 
that  a  combination  may  be  infringed  when 
some  of  the  elements  are  employed  and  for  the 
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others  meclianical  equivalenta  are  used  which 
were  known  to  bo  such  at  the  time  when  the 
patent  was  granted.  Seymour  v.  O^ome,  ubi 
mpra;  Oo^ddv.  Jtm,  16  Waa,  187  [82  U.  S., 
XXI..  891;  Imhatnmr  t.  Buerk,  101  U.  S..  647 

[XXV.,  mx 

In  the  Uent  of  these  principles  we  are  to  In- 
quire whether  the  defendants  use  the  combina- 
tion described  in  the  patent  of  the  plaintiffs. 
The  contention  of  the  defendants  is  that  the 
brace  bar,  which  is  one  of  the  elements  of  the 
[103]  combination  covered  bj  the  patent  of  the  plaint- 
iffs, is  not  nor  is  its  equivalent  found  in  the 
machines  made  and  sold  bj  them.  It  is  plain, 
upon  an  inspection  of  the  drawings,  that  the 
defendants  do  not  use  a  brace  bar  similar  in 
shape  or  poddoD  to  that  described  in  the  plaint- 
iff's patent. 

But  the  plaintiffs  insist  that  the  top  of  the 
ahank,  curved  as  shown  in  the  Thomas  patent, 
is  the  equivalent  of  the  brace  bar  forming  one  of 
the  elements  of  their  invention;  and  as  the  con- 
trivance of  the  defendants  embodies  this  equiv- 
iilent  device  in  combination  nith  all  the  other 
olements  covered  by  the  plaintifle^^tent,  that 
the  infrin^ment  is  established.  Whether  the 
first  mentioned  device  is  the  equivalent  of  the 
Utter  is  the  question  for  solution.  We  think 
the  contention  of  the  defendants  that  it  is  cot 
is  well  grounded.  The  specification  and  draw- 
ings of  the  plaintiffs'  patent,  and  the  testimony 
of  the  plaintiflB*  wltnesseB,  show  that  one  pur- 
pose of  the  brace  bar.  used  in  the'  plalntlfls' 
combination,  was  to  strengthen  and  support 
the  shank  between  the  tooth  and  the  b(»m. 
The  use  of  the  brace  bar  enabled  the  plaintiffs 
to  make  the  shank  with  less  material  and,  at 
the  same  time,  to  increase  Its  strength.  This 
function  is  not  performed  by  the  curved  por- 
tion of  the  shank  used  by  the  defendants,  which 
has  not  the  slightest  tendency  to  support  and 
strengthen  the  shank  between  the  tooth  and 
the  beam,  where  the  greatest  strain  comes.  On 
the  contrary,  the  defendants,  by  reason  of  the 
absence  of  the  brace  bar,  are  forced  to  make 
their  shank  of  liu'ger  diameter  than  that  used 
by  the  pluiuLlffs  in  order  to  give  it  the  requisite 
strength  to  prevent  biding.  Instead  of  stiffen- 
ing the  shank  between  the  tooth  and  tiu  beam, 
it  rather  brings  an  increased  strain  upon  that 
part  of  the  shank.  We  find,  therefore,  that  the 
curved  upper  part  of  the  shnnk  used  by  defend- 
ants does  not  perform  one  of  the  material  func- 
tions of  the  bra(%  bar  of  the  plaintiffs'  combi- 
nation. It  cannot,  therefore,  be  the  equivalent 
of  the  latter.  For  where  one  patented  combi- 
nation is  asserted  to  be  on  infringement  of  an- 
other, a  device  in  one  to  be  the  equivalent  of 
a  device  in  the  other  must  perform  the  same 
functions. 

As,  therefore,  there  is  one  element  of  the 
jilaintiffs'  patented  combinntion  which  the  de- 
ri04]  'cQ^ants  do  not  use  and  for  which  they  do  not 
employ  an  equivalent,  it  follows  that  they  do 
not  Infringe  tbe  plaintiilb'  patent.  Tht  decree 
of  the  Circuit  Oimrt,  tohieh  ditmiued  the  plaint- 
iff^ bili,  mu«(  thartfore  be  affirmed;  ana  it  ia 
to  orders 
TruBOopT.  TMt: 

James  H.  HoKOTnor,  Clerk,  Sup.  Court,  U.  8. 
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WM.  J.  BRYAN  vr  al,.  Plffk.  in  Brr„ 

t. 

FERDINAND  B.  EENNETT  bt  ai. 

(See  S.  C  S^>orterlBe(L,  1T9-Iin.) 

Conitmetion  ef  treaty— 8pani$K  HUe  in  Miaaowt 
— Act  to  eo^flrm  titia  in  Mimuri—farmtr 

cuijvdieation. 

»1.  Thl' t.  rln  '  rr..i.(;rry."  in  tbc  Trc-Dtjr  br  -wtiii'li 
tlM-  l"JH!'-'l  -^LiN-  ;ii<iillr*r<]  Lf-llii^tiirifi,  <■> .ri; j-iis-.. 
h.TLiI-  ■■1  >-ry  1  I'T  I'll  !i1  l<-.  lii'.'li'.iJiU.'  f-r  >.■"?■]  I'l'-t*-, 
It'^u  1  'T  ■■'jiiilul  'lu.  jiiiil  oiiftjnu'iTi  rl^flurt  ^  Jiii-lj  lju  m. 
C'-HHiutri,  iMii-i  LJiiirj  IIS  \yi.:l\  fjti.t-iiti.'d. 

i!.  lll<Hilii[i|i.'tt!  til.lf  iR'iJuin.''l  rnjin  HiO  .'^jHyntah 

G"V'-rriri]cii1.  prJur  U<  t\>'i  'i'r^iitj"  ol  St,  JliJi-'EiifisO' 
b!f  •  I'll  ?i|hbmi  ijihI  Fraiict^,  t<h  IhiiiIh  ill  tJie  Territory 
DDIS  eint>nii-i'(t  wittiiu  the  ."'c^hIi.'  ai  Miwami,  was 
Butli  a  |ij-i.|»;r-i.y  i!HiT>  si  IV?  Mijltl  tx.' iransferre^l  bf' 
iiiurWuij:c:<<r  t-:jii'Ii>.  J  by  juOiciiHlpri-ix^. 

3.  ■Conjxri'^  Ititt-mln''!  liy  thi-^  Acttif  Fchninry  14,, 
IKr^,  lit  Suit,  at  L.,  liT.,  f-ndtied  Ad  Act  to  Couflrm 
O'rNifti  Tiu-i^ln  clT.-ft<tT'ji'f  Mle«i.'uri."  t« rcc>jeraize< 
tlif  Liim  ol  Austin  uriii'lrij;  imm  tho  ^pnnixti  ooa- 
Ci-jWit'ti.  3iir("fy  III)']  irriinl  reiTJIfil  In  tl^  (frtamhlCi 
anil  to  utwiirf.  tluh'^i"  "»ii<>  wert  in  jinpwssidn,  by  qmn- 
tru' t  '.ir  \<y  i>|n  ruiifsn  of  iin  l,  thrref'.iri?.  a»- 
sii:iii,'':s  '■I'  A  Listjri.  tli;ti  ciity  wuulil  m^t  tio  rlLsmrK-ed 
bv  nil  J"  ii.'i'-vrtii  Ofiiiiini  upOii  tlir:  [iiirl  -  if  liirll  ii.it".*i3 
8t;ii..-^. 

1,  Onf^illntis  l3)v^^lv^;■lJ  iri  thfi  ilutiTiiiiiuil.ifiTi  ijf  a 
siiLt  in  otjHilv  art!  in.it  oiipu  t-.-  rt^-.'sniTiiiLUIi-'ti.  in. 
any  I'tilliLU  ral  finjccr-illiio;  Ihft  nwii  tbf^  >Limi?  i  msiti^i 
Ol'  tbeir  privity,  If  Uin'  i-rurl  r-  itrl^riag  l\va  dcvrtA 

hiij  JwriflduittDa     th  '  ^  ii  h  t-usMOm  wieE  t|>* 
[No.  7.] 

Argwd  Dee.  IS,  I884.   Decided  Jml  B,  1886. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
X  States  for  the  Efistem  District  of  Missouri. 

The  history  and  factaof  the  case  fully  appear 
in  the  opinion  of  the  court. 

Messrs.  Henrjr  H.  Denison  and  D.  T. 
Jemtt,  for  plaintiffs  in  error: 

Moses  Austin  had  no  title  in  the  league  square, 
known  as  the  Mine  ft  Breton  Survey,  whi(di 
could  be  Bubjectcd  to  levy  and  execution. 

By  the  Treaty  of  St.  Ildcfonso,  made  on  the 
first  of  October,  1800,  Spain  ceded  Louisiana  to 
France;  and  France,  by  the  Treaty  of  Paris, 
signed  April  30, 1808,  ceded  the  same  territory 
to  the  United  Stales. 

It  has  l>een  held  by  this  court  tliat  the  Act 
of  Congress  of  March  26, 1804,  which  annulled 
all  grants  of  lands  Included  In  the  above  Trea- 
ties, made  su1)3C<iuent  to  the  Treaty  of  St.  Ilde- 
fonso,  "Annuls all  jn^nts  for  lands  in  thecedod 
territories,  the  title  whereof  was  atthe  Trea^of 
St,  Ildcfonso  in  the  Crown  of  Spain." 

Foster  v.  Neileon,  2  Pet.,  258;  Garda  -v. Lee, 
12 Pet.,  611;  IT".  5.  V.  ikwnM,  9 How.,  127;  Same 
V.  UAvterizf,\0  How.,609;^m«v.P/»fo.  A  N. 
0.,  11  How.,  00«;  Montaidt  v.  U.  8.,  12  How., 
47:  V.S.  V.  Zyftde,  11  Wall.,  633  (78  U.  8.,  XX, 
230). 

Those  who  come  in  under  the  holder  of  a  void 
grant  can  acquire  nothing. 

Pol/^t  Lessee  v.  WcndeU,  0  Wheat.,  293;  U.  8. 
v.Arredondo,  6  Pet. ,  781 ;  £!iimpe^mie  T.  U.  8., 
7  Pet.,  £41. 

If  it  so  be  that  the  Act  of  April  13. 1814,  did 
by  its  terms  embrace  the  Toid  Morales  grant, 

•Head  notes  by  Mr.  Jtatlee  Habi.ah. 


Hots.— ConrlustvenMB  of  foA^jmr-nU.  Soe,  noCc  to 
Bk.  of  U.  S.  V.  Beverly,  «  U.  8.  (1  How.),  134. 

£f touiicl  brf  Sviiameni.  See,  now  to  Aspden  v.  Nts* 
on.  46  V.  8.  U  How.).  467. 
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ihen  it  could  only  confirm  to  Hoses  Austin  tlie 
equitable  title  to  the  lands.  The  legal  title  re- 
mained in  the  goreminent  until  the  Act  of  Feb- 
ruary 14, 1874. 

Papin  V.  Hina,  28  Mo.,  274. 

The  claim  of  Moses  Austin  was  not  confirmed 
Ijy  the  Act  of  April  12, 1814. 

That  claim  was  presented  to  the  old  board  of 
«oinmisaioner8,  and  was  rejected  because  it  was 
not  a  grant  made  and  completed  before  the 
Treaty  of  St.  Ildefonso. 

Burgmy.  Qray,  16  How.,  48. 

The  executions  issued  from  the  Superior 
■Court,  under  which  the  sheriff  made  sale  of  the 
Mine  &  Breton  Burrey  under  Judgments  against 
Moses  Austin, were  without  seals  and  therefore, 
void,  for  the  statute  creating  these  statutoir 
■courts,  required  executions  to  issue  under  seal. 

Territ^LawBofMo..Vol.  1..  846, 448,  616. 
BuToeu  T.  Qray,  18  Mo.,  220;  In$.  Co.  t.  Bal- 
i«*,6  Wall.,  666(78  U.  S.,  XVOL. 948). 

The  sale  was  void  as  an  attempt,  by  means 
of  a  suit  at  law  and  sale  therein,  to  deprive  a 
mortgagor  of  his  equity  of  redemption  and  of 
fala  i^£ts  imder  the  morignge  contract 

MeSfair  t.  &  Fallon,  8  Mo.,  188;  Rorer,  Jud. 
-Sales,  sec.  680,  p.  841. 

A  judgment, void  on  Its  face,  maybeattacked 
collateruly. 

Webster  v.  Beid,  11  How.,  487;  Harahey  t. 
Blaekmarr,^loyfa.,  161 ;  AUtee  v.  Ward,  8  Mass.  > 
70;  Miller  r.  Handy,  40  111.,  448;  SollingnBortA 
v.Baaley,dti  Tex.,  846;  Herm.  Exns.,  sec.  141, 
p.  190,  and  cases  there  cited. 

The  sheriff's  deed,  having  no  seal,  is  void. 

TerritorialLawsof  Mo.,  Vol.  1.,  sea  46. 120; 
Moreau  v.  I)etehemendy,18Ho.,  622;  Moreawv. 
Detchemendy,  41  Mo.,  481;  OrimtUy  t.  B&Mf,  6 
Mo.,  280;  Waiker  v.  Eeile,  8  Mo.,  801;  ^ley 
•V.  Ramsey,  49  Mo.,  809. 

The  deed  of  the  sheriff  is  also  void,  because 
there  is  no  seal  to  the  clerk's  certificate. 

TeiTitorial  Laws  of  Mo.,  Vol.  1.  sec.  47. 131; 
AUen  V.  MoBB,  27  Mo.,  864;  Alien  r.  King,  86 
Mo., 217;  Adams y.Iivehanan,  49 Mo., 64; fiam- 
■mond  V.  Coleman,  4  Mo.  App.,  807. 

The  deed  of  Risdon  H.  Price  to  Charles  R 
Soss  is  inoperative  and  void. 

The  deed  of  the  agent  (mly  will  neither  pass 
the  title  of  the  principal,  nor  bbid  him  as  a 
covenantor. 

Tottneend  v.  Coming,^  Wend.. 486;  Wood 
T.  Ooodridge,  6  Cush.,  117;  l%urmem  t.  Cam- 
«n>n,S4  Wend..87. 

The  addition  to  his  nnme  of  the  words  "At- 
torney of  Henry  L.  Sheldon  "  was  a  mere  de- 
teriptio  persona. 

EelioU  V.  Cluney,  28  Cal.,  167;  Harper  v. 
Hampton,  1  Harr.  &  J.,  709;  Elvdl  v.  Shaie, 
16  Mass.,  42;  Barger  v.  Miller,  4  Wash.  (C.  C), 
280;  Bol^  v.Bamvm,  60  Mo.,  S06; 8  Am.  Jurist, 
71-85,  and  cases  cited. 

The  deed  not  being  under  the  corporate  seal 
of  the  Bank  of  St.  Louis,  is  void. 

Perry  v.  Priu,  1  Mo.  648. 

Price  then  acquired  nothing  by  the  deed  of 
Ross,  for  Ross'  foundation  of  title  was  a  void 
deed,  and  he  could  convey  no  title  to  these  de- 
fendants. 

iW«  Leasee  t.  WendeU,  5  Wheat.,  293. 

Messrs.  Oeo.  D.  Reynolds,  Frank  J.  Dono- 
van and  Luden  Baton,  for  defendants  in  error: 

The  decree  in  the  case  of  Deane  v.  Bryan, 
118  U.  S.  V.  8.,  Book  28. 


passed  the  title  of  the  Biyans,  including 
name  the  plaintiffs  in  error,  to  Deuie,  the  an- 
cestor and  grantor  of  the  defendanta. 

Oittv.  irat80».18Mo.,274. 

It  cannot  be  attacked  collaterally,  even  for 
error. 

Hare  &  Wallace,  Notes,  1  Smith,  L.  C,  part 
2;  p.  1001,  •826;  Origntm's  Lessee  y.Astor,  3 
How.,  819;  Florentine  v.  Barton,  2  Wall.. 210 
(60  U.  8.,  XVIL.  7881 

Nor  does  the  fitct  thatplaintlA  in  error  were 
infants  when  that  decree  was  rendeaied  maka 
any  difference. 

iDan.  Ch.  Pr.,  650,  ch.  15,  sec.  2. 

To  impeach  it,  the  infant  must  proceed  by 
bill  of  review  or  by  original  writ. 

1  Dan.  Ch.  Pr..  164;  Rulty  t.  Sirother,  11 
Mo.. 433. 

Either  the  deeds  or  the  decree  constitute  the 
defendants  the  legal  representatives  and  assigna 
of  Moses  Austin,  within  the  meaning  of  the  Act 
of  Congress  of  February  14, 1874.  18  Stat  at 
L..  16. 

Landes  v.  Perkins,  12  Mo..  288;  Landcs  v. 
Brnnf,  10 How.,  348;  Hogan  r.  Page,  8  Wall, 
805  (60  U.  S.,  XVIL,  854). 

An  open,  notorious,  adverse  and  exdurive 
possession  rince  1821,  is  a  complete  bar  to  this 
suit;  the  facta  are  not  disputed. 

Hogan  v.  KurU,  94  U.  a.  778  (XXn.,  817). 

Mr.  Justice  Hfcrlan  delivered  the  opinion  of 

the  court : 

This  action,  In  form  ejectment,  involves  the 
title  to  an  undivided  half  of  a  tract  of  land  la 
the  County  of  Washington.  State  c(t  Missouri, 
containing  six  hundrea  and  forty  acres,  part  ox 
a  larger  tract,  containing  seven  thousand  one 
huc£ed  and  fifty -three  arpeuts,  or  six  thousand 
and  eighty-five  acres,  known  as  the  Mine  ft  Bre- 
ton Survey,  or  as  United  States  Survey,  num- 
bered 430.  made  in  the  name  of  Moses  Austin, 
and  dated  August  14  and  15, 1817.  Id  conform- 
ity with  the  instructions  of  tho  court,  the  jury 
returned  a  verdict  for  the  defendants. 

The  plaintiffs  in  error,  who  were  plaindfEs 
below.  Introduced  in  evidence  a  certified  copy 
of  the  foregoing  survey  ;  also  a  certified  copy  of 
a  recorded  deed  of  February  15,  1880,  by  Moses 
Austin  and  wife,  whereby  the  grantors  bar- 
gained, sold  and  conveyed  to  James  Bryan, 
Levi  T^ttiboneand  Rufus  Pettibone,  as  tenants 
In  common  (one  undivided  half  to  Bryan  and  an 
undivided  fourth  each  to  the  other  grantees) 
"  the  whole  of  that  certain  tract  of  land  hereto- 
fore gninted  to  the  said  Moses  Austin  by  the 
Spanish  Government,  and  confirmed  to  him  by 
Uie  Government  of  the  United  States,  contain- 
ing seven  tliousand  one  hundred  and  sixty  ar- 
pcnis,  and  being  one  league  sgunre,  situated  at 
and  near  the  Mine  ll  Breton,  m  the  County  of 
Wflsliinglon  and  Territory  aforesaid  (Missouri), 
being  the  only  concession  from  the  Spanish 
Goverainciit  to  the  said  Moses  Austin,"  etc. ;  ex- 
cepting fiTim  such  conveyance,  severnl  parcels, 
aggregating  about  two  thousand  five  hundred  [181] 
arpents,  and  which  the  grantor  had  previously 
convc}'cd  to  otlier  persons. 

The  deed  also  provided  that  the  grantor 
would  not  warrant  and  defend  the  premises 
aiainst  aiutlcmcnt  for  about  $14,000,  which  the 
Bank  of  St  Louis  hndolitaincd  in  tlie  Superior 
Court  of  the  Territory'  against  him,  for  which 
67  ^  (K>9 
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debt  that  book  held,  In  addition,  a  mortgage  on 
part  of  the  premises  conveyed ;  nor  against 
three  judgments  in  favor  of  Gamble's  estate  for 
about  $l,Ct29  ;  nor  against  a  judgment  in  favor 
ci  Alexander  McNair.  for  about  $460. 

They  also  read  in  evidence  an  Act  of  Con- 
gress, apprond  February  14^  1874,  as  follows: 

"Chap.£B.  AnAottoOonflrmOertalnlAndTttleB 

In  the  State  of  UisMurL  ^ 

Whereaa,  the  Baron  of  Carondetet,  Governor^ 
General  of  the  TerrltoiT  of  Louisiana,  did,  on  the 
15th  day  of  March,  Anno  Domini  m7.tnBtruetZmcm 
Trudeau,  Lieutenant-Governor  of  BUd  Territory,  to 
place  Moses  AustlQ  In  poeaesslon  of  a  league  square 
of  land  at  Mine  i  Breton,  ta  said  Territory :  and. 

Whereas,  the  s^d  Hoses  Austin  did,  la  the  year 
Anno  Domini  17W,  take  pOBsesdoo  of  the  said  land 
by  moving  upon  It  with  tOs  f  andlv,  and  did  Improve 
the  same  oy  buUdinR  dwtiUog-house,  blaoksmitb 
shop,  furnace  and  other  Improvements;  and. 

Whereas,  the  said  Lieutenant-Goveroor  dM,  on 
the  14th  day  of  January,  1790^  order  Antone  LulanL 
surveyor  In  said  Territory,  to  survey  the  said  land 
and  put  the  said  Austl  a  legally  in  posBesslon  of  the 
same,  which  survey,  numbered  fifty-two,  contain- 
ing seven  thousand  one  hundred  and  fifty -thnX!  ar- 
pents  and  three  and  two  thirds  feet,  was  executed 
by  said  Antone  Lulard,  and  a  certiflcate  of  the 
same  filed  by  him  In  November,  Anno  Domini  1800; 

"whereas,  Don  John  Ventura  Morales,  then  Gov- 
ernor at  New  Orleans,  did.  In  the  year  of  our  Lord 
[182]  1802.  in  the  name  of  the  King  of  Spain,  grant  to  the 
said  Moses  Austin  the  land  sosun'eyea  and  located; 

therefore,    ,  _ 

Be  ft  enactedy  by  the  SenaU  and  Home  of  Reore- 
ttntattvet  at  ^  Untted  8'aUti  of  America  In  Con- 

(ven  tmtrnbltdy  That  the  United  States  hereby  re- 
ease  whatever  title  they  have  to  said  lands  uow 
numbered  430  on  the  platio  ttie  Surveyor^Gcneral*s 
offloe,  and  In  townships  th!rt,v-8c\'en  and  thlr^- 
elgbt,  range  two  east,  in  the  County  of  Wasblncton 
and  State  of  Missouri,  containing  seven  thousand 
one  bimdred  and  fifty-three  and  thirty-two  one 
hundredths  arpents  (mx  thousand  eighty-five  and 
twenty-nine  one  hundredths  acres),  to  the  heirs,  le- 
inil  representatives,  or  assigns  of  said  Moses  Austin. 
HcoorulQg  to  their  respective  Interests  therein; 
PmvUltA,  however,  Thatthis  Act  shall  notafTect  nor 
Impair  the  title  which  any  settler  or  other  person 
may  have  acquired  adverse  t^i  the  title  of  said  Muecs 
Austm  to  any  portion  of  suid  land."  18  Statat  L..ie. 

They  also  proved  that  James  Bryan,  one  of 
tlic  grantees  m  the  deed  of  February  15,  1820, 
inlermarriGd  in  1818  with  Emilv  M.  Austin,  a 
daughter  of  Moses  Austin.  There  were  five 
children  ot  that  marringe,  one  of  whom,  Ste- 
phen, was  bom  July  16,  IHli,  and  died  in  the 
succeeding  month.  Three  others,  the  present 
plaintiffs,  were  bom,  respectively,  December 
14,  1815,  September  25,  1817,  and:  Jammry  13, 
1831 ;  while  the  remaining  one,  Elizabeth,  was 
bom  in  1823  and  died  in  183S.  Moses  Austin 
died  in  1821  and  James  Bryan  in  1823.  The 
widow  of  the  latter  intermarried  in  1824  with 
James  F.  Perry,  of  which  marriage  there  were 
five  diildren,  two  of  whom  died  in  infancy 
during  the  lifetime  of  their  parents;  two  others 
died  without  having  been  married;  while  the  re- 
maining one  died  m  1875,  leavinf^  several  chil- 
dren. The  surviving  children  of  these  two  mar- 
riages, and  their  descendants,  arc  the  only 
liTing  descendants  of  Moaes  Austin. 

Upon  the  foregoing  evidence  the  plaintiffs 
rested  their  case. 

The  defendants  offered  in  evidence  a  duly 
certified  copr  of  the  order  of  Baron  de  Caron- 
delet,  dated  Alarch  15,  1797,  to  Zenon  Trudoau. 
[183]  This  paper,  not  behig  found  in  the  flies  of  the 
court,  could  not  be  made  a  part  of  the  bill  of 
exceptions ;  but  its  Import  is  shown  by  the  pre- 
amble of  the  forcing  Act  of  Congraaa. 
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They  also  read  In  evidence  the  following 

documents : 

1.  A  copy,  ccrtifled  under  the  hand  and  seal 
of  the  register  of  lands  for  the  State  of  Hi»- 
souri,  of  "The  plat  of  survey  No.  62,  containing 
7,158  arpa.  83}  p's,  Intherightof  Moaes  Austki, 
as  the  same  appeals  of  record  In  first  part  of 

jiitretTanmOage,  pageSS,  SoulaTd'ssurTCTs^ 
together  with  field  notes  of  the  same ; "  and  a 
copy  of  the  record  of  the  grant  to  Austin,  under 
date  of  July  5,  1803,  by  "  Don  Jolm  Bonaven- 
ture  Morales,  treasurer  of  armies,  intendant  In- 
terim of  the  royal  finances  of  the  Provinces  of 
Louisiana  and  Western  Florida,  superintendent, 
sub^elwate,  judge  of  arriv^  of  lands,  and 
King's  domain,"  whereby  was  granted  to  Aus- 
tin "  complete  property,  uae  and  domain  of  the 
aforesaid  7,168  arpents  S^  feet  of  land  in 
miperfieie,  according  to  the  results  of  figures  and 
measures  cootainedin  the  plat  of  survey  drawn 
by  said  Soulard,"  etc.  This  was  accompanied 
by  a  twpy  of  the  testimony  taken  in  1808  in  sup- 
port of  Austin's  claim,  from  which  it  ^ppeftt» 
that  he  took  possesion  of  the  loud  embraced  fo 
that  grant  as  early  as  1798  and  made  improve- 
ments thereon.   3  Am.  State  Papers,  6wt. 

2.  The  claim  of  Austin,  as  set  out  by  him  upon 
the  United  States  record  of  land  titles. 

The  defendants  introduced  a  large  amount  of 
other  documeutjiry  evidence,  which,  in  the  view 
taken  by  the  court  of  the  case,  it  is  unneces- 
sary to  give  in  detail  Its  object  was  to  show 
the  execution  of  a  mortgage,  under  date  of 
March  11,  1818,  bv  Austin  to  the  Bank  of  St. 
Louis,  on  the  land,  in  controversy,  for  the  sum 
of  916.000;  a  judgment  in  the  Superior  Court 
of  Uie  Territory  of  Missouri,  in  favor  of  the 
bank  against  Austin  for  $14,001.86,  rendered 
October  1, 1810.  and  a  judgment  in  the  same 
court,  in  favor  of  McNslr,  for  $493.94;  execu- 
tions upon  those  judgments  iseuiog  in  1819, 
which  were  levied  upon  ^  the  nght,  title, 
claim,  interest  and  property  of  Austin  in  the 
land  embraced  in  the  Mine  ft  Breton  Survey, 
except  three  lota  of  described  boundaries,  and 
under  which  sales  were  had  March  21, 1820;  a  C184] 
deed  by  the  sheriff  making  the  sale  to  Charles 
R.  Ross,  who  purchased  as  agent  ot  the  Bank 
of  St  Louis,  and  to  which  no  seal  or  scroll  was 
affixed;  duly  recorded  deeds  from  the  bank  to 
Charles  R  Ross  in  trust;  from  Ross  to  Simp- 
son, Price,  Hammond  and  Easton;  from  Simp- 
son, Hammond  and  Easton  to  Price;  from  Ross, 
agent,  to  Price;  from  Price  to  Smith  and  othen 
in  trust;  from  the  latter,  under  date  of  June  29, 
1832,  to  Louis  Devotion;  tlic  death  of  Devo- 
tion and  the  appointment  and  Qualification  of 
Savage  and  Walsh  as  hU  admmistrators;  the 
resignation  of  Walsh  and  the  sale  hy  Savage, 
as  administrator,  because  of  the  insumciency  of 
personalty  to  meet  debts  of  his  intestate,  and 
in  conformity  with  the  orders  of  the  County 
Court  of  St.  Louis  County,  having  jurisdiction 
in  the  premises,  of  Austin's  interest  in  the  land 
embraced  In  the  Mine  A  Breton  Survey;  its  pur- 
chase by  John  Deane;  the  confirmation  of  such 
sale;  and  the  sutsequent  conveyance  to  Dcane 
by  the  administrator  of  Devotion  on  May  38, 
1835. 

On  the  first  day  of  April.  1886,  Deane,  hav- 
ing received  possession  under  his  purchase,  ex- 
hibited his  biil  in  equity  in  the  Circuit  Court  of 
Washington  County,  Missouri,  against  James 
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¥.  Perry  and  Emify,  bis  wife;  Stephen  Pcny 
•nd  Miza  Fer^,  the  present  pluotms  in  error; 
and  a  child,  whose  name  was  alleged  to  be  un- 
known but  who  was  averred  to  have  been  bom 
of  the  intermarriage  of  James  F.  and  Emily 
Perry.  The  bill  alleeed  that  the  defendants 
were  out  of  the  Jurisdiction  of  the  court,  and 
residenta  of  the  State  of  Texas;  and  that  all  of 
them,  except  James  F.  Perry  and  wife,  were 
under  the  age  of  twenty-one  yeara.  It  mve  a 
detailed  history  of  the  title  asserted  by  Deane 
under  the  before-mentioned  proceedings,  alleg- 
ing, amone  other  things,  that  the  shorifF  who 
made  the  deed  for  the  land  sold  in  1820  under 
the  foregoing  executions,  inadvertently  and  by 
misti^  omitted  to  aSix  aaeal  or  scroll  thereto; 
that  the  deed  frmu  Austin  to  James  Bryan  was 
without  consideration,  and  was  made  with  the 
intent,  upon  the  part  of  Austin  and  Bryan,  to 
hinder  and  delay  the  creditorsof  the  grantor;  and 
that  Bryan  took  the  conveyance  with  knowl- 
edge of  and  subject  to  the  judgments  and  mort- 
[18S]  a^mst  Austin  by  the  Bank  of  St. 

Lcmis  and  McNair.  The  prayer  of  the  bill  was 
that  the  defendants  in  that  suit,  in  whose  be- 
half an  interest  in  the  land  was  asserted,  be 
compelled  by  a  de-crce  of  court  to  answer  to  the 
complainant  for  all  the  right,  title  and  interest 
each  of  them  might  have  in  the  undivided 
moiety  of  the  said  tract  of  land,  or  "That  the 
right,  title  and  interest  of  James  Bryan,  at  the 
tine  of  his  death,  and  of  said  James  F.  Perry 
and  Emily,  his  wife,  in  her  right,  and  of  the 
■aid  Willmm  Bryan,  Moses  Bryan,  Guy  Bryan, 
Stephen  Ferry,  ElizaPerry  and  the  child,  whose 
name  is  unknown,  of  the  said  Emily  Perry,  in 
the  said  undivided  moic^  of  the  said  tract  of 
land  conveyed  by  said  Moses  Austin,  by  bis 
deed,  executed  the  15th  of  February,  1830,  to 
said  James  Bryan  as  aforesaid,  be  vested  in  your 
oiator,  and  for  such  oUier  and  further  relief  as 
to  ttie  court  shall  seem  just,"  etc. 

The  bill  was  verified  dv  the  oath  of  the  com- 
plainant, and  he  also  made  affidavit  that  the  de- 
fendants, naming  them,  and  the  child,  whose 
name  was  unknown,  of  the  said  Emily  Perry, 
defendants  in  the  bill,  were  non-residents  of 
the  State  of  Uissouri. 

On  the  26th  of  July,  1836,  an  order  was  made 
by  the  court  reciting  that  the  order  of  pub- 
lication, previously  made  by  the  clerk  in  vaca- 
tion, bad  been  duly  published,  and  a  guardian 
ad  litem,  John  Brickey,  was  appointm  in  be- 
half of  the  infant  defendants.  On  the  next  day, 
an  order  was  made  reciting  that  the  infant  de- 
fendants, naming  them,  come  "By  their  guard- 
ian, John  Briclwy,  and  file  their  answer;  and 
the  said  Jamea  F.  Perry  and  Emily,  his  wife, 
havinff  been  notified  to  ^pear  at  this  Term, 
accorung  to  law,  and  answer  the  bill  of  the 
said  complainant,  or  the  same  would  be  taken 
as  confe^ed,  and  having  failed  to  file  any  ex- 
ceptions, plea,  demurrer  or  answer  to  the  bill, 
it  IS  ordered  that  the  same  be  taken  as  con- 
fessed against  the  said  James  F.  Perry  and  his 
wife."  It  was  further  ordered  and  adjudged 
that  the  right,  title  and  interest  of  Perry  and 
wife  in  the  undivided  moiety  of  the  lana  con- 
veyed by  Austin's  deed  of  February  15, 1820, 
to  James  Bryan,  "Be  vested  in  the  said  John 
Deane,  the  complainant,  unless  the  said  James 
F.  Perry  and  wife  appear  at  the  next  Term  of 
thin  court  and  file  their  answer  to  said  bill." 
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On  the  80th  day  of  November,  1886,  the  fbl-  [isfl 
lowing  decree  was  passed: 

"And  now  at  this  day  oomes  the  said  John  Dean^ 
the  oomplalnant,  by  his  solicitor,  and  the  said  Will- 
iam Bryan,  Moses  Biran.  Ouy  Bryan,  Stephen 
Perry,  SUza  Perry  ana  a  cnild,  whose  name  Is  un> 
known,  of  the  said  Bml^  Bryan,  defendaols.  br 
their  guardian,  John  Biioiiey,  and  agreement  chF 
the  parties  aforesaid.  It  Is  consented  that  the  bUl  be 
taken  In  lieu  of  allegations,  and  thereapon,  neither 
party  requiring  a  Juir.  all  and  slnfnilar  the  prem- 
ises are  submitted  to  the  court,  who  doth  find  that 
the  matters  aforesaid.  In  form  aforesaid  In  the  bill 
alleged,  are  true ;  ana  the  said  James  F.  Penr  and 
Emuy,hl8  wife,  havlnff  failed  to  appear  at  this  Term 
of  the  oourt  and  file  uaelr  answer  to  the  blU  of  com- 
plaint, It  Is  ordered  and  ad^dged  and  decreed  that 
the  decree  heretofore  enteredln  tbla  cause  against 
them  be  and  the  same  Is  hereby  made  flnaL 

And  It  Is  further  ordered,  aajudged  and  decreed 
that  the  right,  title  and  Interest  of  the  said  WUllam 
Biran,  Hoses  Bryan,  Ouy  Bryan,  Stephen  Perry, 
Eliza  Perry  and  a  child  wboee  name  la  unknown,  of 
the  said  Emily  Biyan,  defendants,  in  and  to  the  un- 
dlrlded  moie«T  of  that  oertaln  tract  of  land  situ- 
ate In  the  County  of  WashlnKlon,  in  this  State,  here- 
tofore granted  to  Hoeee  Austin  by  the  Spanish 
<3oveminenV.Bnd  eonflrmed  to  him  by  the  Oovem- 
meatat  Ot»  BBfted-Statsa.  oflnrtalnf  ng  seron  cbous- 
and  oas  nmianfl  aiid  usiir  arpena,  and  being  aae 
league  square,  atoateat  ana  near  the  Mine  a  Breton 
Id  the  Ooutity  Of  VaahtDSton,  exoepUng  eitcb  p«i'- 
oels  ttmeof  h  tte  wU  VaeBS  AuaUn  had  prior  to 

oonvmCud  wUEoi  pwwbsa  utto^sd  am  f cn^ 
tei^n  nanoiilt  uA  4nn<r*wo  avpms  to  Jtiha  BSkte 
Jones,  foi!tyvam.«i^)W«to  die  Omintyof  Washtav 
tfii,  Lwo  hundred  and  t^xleeD  arpeoB  £o^  Mr.  Penff 
tv.  u  tiiindred  ana  fOttr-tJirqB  prpenq  to  a  BIr.  Jiag- 
glft«,  fiiffy-eSjrliT  air^  to  ■  Mr.  HcG^ready,  four 
aiT^'iu*  to  Jobu  piflOlc^a  Br.,  tbree  faundroa  and 
tv»«ii:r-fuiir  Ju-{te|i»tO'Mt',nokUn,forcy-£lvearpetia 
to  Mr.  McConnlck,  one  bundrbd  aad  sLkteeti  arpena 
to  Mr.BrpGky  and  ore desditttioq  iQttM deeds  and 
ooTitraolstosaid  purchasBT^forinesUQe^lMliiR-tlie  [187 
m4>i<?ry  convf^Todos  t'barhrml  laUiflblUof  oompulnt 
b.\  Aijr^nii  Co  Jani^"^  tlrTRn.  by  bk  deed  dated 

toe  ir^lli  ilaj-of  February,  Id  tbS  fear  ISO,  bs  VSOed 
in  the  said  Jnlm  Deane,  tba  Sgmplamant. 

And  it  la  farther  cnrdered,  ndjiidged  aptd  duUlw4 
that  the  aalil  itden^iutB  reoDvar  of  the  ssld  iKMp|* 

ElAtuflut.  Jotin  Deane,  tbe  oostH  and  dMiges  In  tUs 
ohall  expended. 

And  It  is  furtbei'  ordered,  adjudged  and  deeraed 
tliiLt  tbc  said  WlUlom  Brydn,  Morns  Bryan.  OVj* 
Dryan, StPnben Pern^,  EllxaP^rryand  aouldwlian 
□t<  rug  is  unknown,  oztlie  said  Emuy  Bryan .  rwpeat- 
iveiy.  be  allowed  ea<ih  the  time  of  six  months  after 
he  <jr^he  i«fl|)Cfitlvely  comes  of  affe  to  appear  and 
Sbijw  causB  HraJnst  tnla  decree  entered  AS  aCOrewld 
against  theml" 

The  present  action  was  defended  upon  the 
following  grounds:  1,  That  tile  defendants 
and  those  under  whom  they  claim  had  been  in 
the  open,  continuous  adverse  possession  of  the 
premises  in  controversy  for  more  than  tbirly 
years  prior  to  the  commpnccment  of  the  action. 
2.  That  the  equitable  title  to  the  premises 
emanated  from  tbc  Oovemmeut  of  the  United 
States  on  the  lOtb  of  April,  1803;  that  the  prem- 
ises have  not  been  in  possession  of  the  plaint* 
iffs  or  of  anyone  undor  whom  they  claim,  for 
a  period  of  time  exceeding  thir^  years  prior  to 
February  27,  1874,  nor  have  plaintiffs,  during 
that  period,  paid  taxes  thereon,  but  they  have 
been  paid  by  defendants  and  those  under  whom 
they  claim;  that,  on  the  lOtli  day  of  Jime,  1814, 
all  tiUe,  both  legal  and  equitable,  to  said  prem- 
ises passed  from  the  United  States,  and  that  no 
action  to  recover  the  same  has  been  instituted, 
as  provided  by  law,  prior  to  the  institution  of 
the  present  suit.  8.  That  the  decree  in  the 
equity  suit  instituted  on  the  first  day  of  April, 
1886,  by  John  Deane,  who  Uien  had  actual  po»- 
scraion  of  the  premises,  and  under  whom  the 
defendants  claim,  estops  the  plaiptiffa  from 
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maiiit^DiDg  their  action  and  from  cluming 
under  the  deed  from  Moses  Austin  to  James 
Bryan,  Levi  Pettibone  and  Rufus  Fettibooo 
an^  interest  or  estate  in  the  premises  adverse  to 
said  defendants. 
Without  any  reference  to  the  defense  based 
1881  upon  adverse  possession,  the  jury  were  iostruct- 
ed  to  find  and  did  And  a  verdict  for  the  de- 
fendants. A  general  exception  was  taken  by 
the  plaintiifs  to  tlie  "instructions"  given  by  the 
court. 

The  objection  that  the  record  does  not  show  a 
sufBcient  exception,  upon  the  part  of  plaintiffs, 
to  the  iDstructiuus  gtven  to  the  juiy,  cannot 
be  sustained.  The  series  of  propositions  an- 
nounced by  the  court,  although  styled  "instruc- 
tions," embodies  nothing  more  than  the  reasons 
that  Induced  it  to  direct  a  verdict  for  the  de- 
fendants. These  propositions  submitted  no  fact 
for  the  determination  of  the  jury;  for  they 
were  accompanied  by  a  peremptory  instruction 
to  return  a  verdict  for  the  defendants.  As  the 
bill  of  exceptions  contains  all  the  evidence  and, 
in  addition,  sets  forth  the  exceptions  reserved 
by  the  plaintiffs,  in  the  progress  of  the  trial,  to 
the  admission  of  testimony,  it  is  competent  for 
this  court  to  determine  whether  the  exceptions 
were  well  taken  and,  also,  whether  there  was 
errw  in  directing  a  verdict  for  the  defendants. 
If,  upon  all  the  evidence,  excluding  such  as  was 
Incompetent,  plaintiffs  were  entiUed  to  go  to 
the  jury,  and  such  is  the  contention  here,  there 
was  error  of  law  in  instructing  them  to  find  for 
the  defendants.  We  proceed,  therefore,  to 
consider  such  of  the  questions  argued  by  coun- 
sel as  are  deemed  necessary  to  the  determina- 
tion of  the  case. 

By  an  Act  of  Congress,  approved  April  12, 
1814,  ch.  53,  8  Stat,  at  L.,  121,  provision  Is 
made  for  the  confirmation  of  the  claims  of  every 
person  or  pci-suns,  or  the  Icail  representatives 
of  any  peison  or  persons,  claiming  lands  in  the 
State  of  Louisiana,  or  the  Territory  of  Missouri, 
by  virtue  of  any  incomplete  Fioich  or  Spanish 
grant  or  concession,  or  anv  warrant  or  order  of 
survey,  which  was  granted  prior  to  the  25th  of 
December,  1803,  for  lands  lying  within  that 
part  of  the  State  of  Louisiana  which  compa<^ 
the  late  Territory  of  Orleans,  or  which  was 
■ion  granted  for  lands  lying  within  the  Territory  of 
Missouri  before  the  10th  day  of  March,  1804. 
In  behalf  of  the  plaintiffs  it  Is  contended  that 
the  Simnish  grant  of  18U2,  recited  in  the  pre- 
amble of  the  Act  of  February  14,  1874,  was 
void,  because  made  subsequent  to  the  Treaty 
of  St.  Udefonso.  cor  eluded  October  1, 1800,  be- 
tween Spain  and  trance;  Act  of  March  26, 1804, 
2  Stat,  at  L.,  2B7,  cli.  38,  sec.  14;  Fosterv.  Heit- 
ton,  2  Pet.,  253,  304;  that,  if  the  grant  to  Aus- 
tin was  an  incomplete  grant  and,  therefore, 
embraced  by  the  Act  of  loU,  that  Act  operated 
only  to  confirm  to  him  the  equitable  title  to  the 
land,  the  legal  title  remaining  in  the  United 
States  until  Uie  passage  of  the  Act  of  February 
14,  1874 ;  that  the  equitable  title  pftsecd  only 
under  the  restrictions  and  in  the  manner  pre- 
scribed by  the  Act  of  1814 ;  that,  so  far  from 
Austin  acquiring  the  legal  title,  the  Board  of 
Commissioners,  organic  under  the  Act  of 
Congress,  foimd  that  his  title  was  not  a  grant 
made  and  completed  prior  to  tbe  Treaty  of  St. 
Ildefonao,  17  Am.  Bt  Papers  (2  Public  lands), 
678;  18ii.(8PubllcIandB},671;i7Kf^rnv.  Ora^, 
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16  How., 48;  that,  for  these  reasons.  Austin  did 
not,  at  the  date  of  tbe  befare  mentioiied  judg- 
ments, have  any  title  which  ooiUd  be  moA 
gased  or  which  was  subject  to  levy  and  side 
under  execution ;  and,  consequently,  that  all 
the  proceedings  which  had  for  their  object  to 
acquire  or  reach  his  interest  in  the  Mine  a  Bre- 
ton survey  are  inoperative  to  defeat  their  rights 
under  the  Act  of  February  14, 1874,  by  which, 
for  the  first  time,  the  United  States  parted  with 
the  legal  title. 

It  IS  not  necessary,  hi  tUi  case,  that  we 
^ould  define  the  precise  nature  and  extent  of 
the  interest  acquked  by  Austin  in  this  land, 

Srior  to  or  apart  from  the  grant  of  1602  by 
[orales,  then  Governor  at  New  Orleans.  The 
order  of  the  Qovemor-General  of  the  Tenitoiy 
of  Louisiana,  in  1797,  that  he  be  placed  in  poe- 
session;  his  taking  possession  of  the  land  ud 
improving  it  in  1788;  the  orders  of  the  Lieuten- 
ant-Governor of  the  Territory  in  1799,  that  tbe 
land  be  surveyed  and  Austin  put  legally  in  pos- 
session, followed  by  the  execution  of  that  order, 
and  the  recording  of  tbe  certificate  of  surrey, 
all  prior  to  the  Irea^of  St.  Udefonso,  certain- 
ly operated  to  give  Auatin  a  property  interest  [] 
in  the  land,  capable  (even  if  tbe  grant  of  1808 
was  YtM)  of  being  made  a  complete  grant, 
with  the  consent  of  ttie  United  States.  Li 
Soulard  v.  U.  8.,  4  Pet,  511,  it  was  said  by 
CfUtifJtuiice  Marshall,  that,  In  the  Treaty  by 
which  Louifliana  was  acquired,  the  United 
States  stipulated  that  the  inhabitants  of  the 
ceded  territo^  should  be  protected  in  the  free 
enjoyment  of  their  proper^;  that  the  term 
"property,"  aa  applied  to  lands,  comprebends 
every  species  of  tide,  inchoate  or  complete, 
and  embraces  rights  which  lie  In  contract,  ex- 
ecutory as  well  executed;  and  that,  in  this  re- 
spect, the  relation  of  the  Inhabitants  to  their 
government  was  not  changed;  the  new  goven- 
ment  taking  tbe  place  of  that  which  had  passed 
away.  In  brother  y.  Lueat,  12  Pet,  410,  which 
involved  the  title  to  real  estate  In  St.  Louis, 
the  court  said  that  "The  State  in  which  the 
premises  are  situated  was  fonncrlv  a  part  of 
the  territory,  first  of  France,  next  of  Spain,  then 
of  France,  who  ceded  it  to  the  United  States  by 
the  Treaty  of  1808,  in  full  propriety,  sovereign- 
ty and  dominion,  as  she  had  acquired  und  held 
it;  2  Pet.,  801;  by  which  this  government  put 
itself  in  i^ce  of  the  former  Sovereigns  and  be- 
came invested  with  all  their  ri^ts,  subject  to 
their  concomitant  obligations  to  the  inhabit- 
ants;" that  "This  court  has  defined  properly  to 
be  any  right,  legal  or  equitable,  inceptive,  b- 
cboate  or  perfect,  which,  before  the  Treaty 
with  Prance  in  1803  [8  Stat,  at  L.,  200],  or  with 
Spain  in  1819  [8  Stat  at  L.,  262],  bad  so  at- 
tached to  any  piece  or  tract  of  land,  great  or 
small  as  to  affect  the  conscience  of  the  former 
Sovereign  'with  a  trust,'  and  m^e  him  a  trustee 
for  an  individual,  according  to  the  law  of  Ka- 
tions,  of  the  Sovereign  himwlf ,  the  local  usage 
or  custom  of  the  colony  or  district,  according  to 
the  principles  of  justice  and  rules  of  equi^;" 
and  that  "the  term  'grant,' In  a  treaty,  compre- 
hends not  only  those  which  arc  made  In  fonn, 
but  also  any  concession,  warrant,  order  cvper 
mission  to  survey,  possessor  setue,  whether  er 
Idcnced  by  writing  or  parol  or  presumed  from 
1)0  swRiou."  So  in  IJortubv  v.  U.  A,  10  WslL, 
S12[77U.8.,  XIX.,  805],  it  was  said  thatbf 
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the  term  "property,"  as  applied  to  lands,  all  ti- 
tles are  emoraced,  legal  or  equitable,  perfector 
Imperfect,  See,  also,  Carpenter  t.  RanneU,  19 
Wall.,  141  [86  U.  8.,  XXU.,  78];  MorUm  v. 
Nebraska.  21  WaU.,  660  [88  U.  B-.^XXn.,  039]. 

And  in  Landea  v.  Perkim,  12  Mo.,  338,  the 
court  said:  "It  is  a  matter  of  history,  of  wbich 
this  court  will  take  judicial  notice,  that,  at  the 
time  of  the  cession  of  Louisiana  to  the  United 
States,  in  that  portion  of  the  territory  of  which 
this  State  is  composed,  nineteen  twentieths  of 
the  titles  to  lands  were  like  that  involved  in 
this  case  prior  to  its  confirmatioo.  There  were 
very  few  complete  grants.  Most  of  the  inhab- 
itants were  too  poor  to  defray  the  expenses  at- 
tending the  completion  of  their  titles,  but  they 
had  faith  in  their  goTernment  and  rested  as 
quietly  under  thdr  inch(»te  titles  as  thoi.gh 
tney  had  been  perfect.  As  early  as  October, 
1804,  we  find  the  Le^slature  speaking  of  free- 
holders and  authonzing  executions  against 
lands  and  tenements.  There  being  so  few  com- 
plete titles  the  J..egislatiires,  in  subjecting  lands 
and  tenements  generally  to  execution,  must 
hnvc  contemplated  a  seizure  and  sale  of  those 
incomplete  titles  which  existed  under  the  Span- 
ish Oovernnieut.  At  the  date  of  the  Actabove 
refcrreil  to,  no  titles  had  been  confirmed  by 
tlic  Unitoil  States.  An  instance  Is  not  recollect- 
ed in  which  a  question  has  been  made  as  to  the 
liubility  of  sucii  titles  as  Glamorgan's  under  the 
Spanish  Government  to  sale  under  execution. 
It  is  believed  tlint  such  titles  have  been  made 
tlie  subject  of  judicial  sales  without  question 
ever  since  the  change  of  government." 

That  such  was  Uic  law  of  Missouri  is  recog- 
nized by  this  court  in  Landes  \. Brant,  10  IIow. , 
870-1,  where,  among  other  things,  referring  to 
a  title  derived  from  the  Spanish  Govern- 
ment, tmd  confirmiilion  of  which  was  ob- 
tained from  a  lioard  of  Commissioners,  act- 
ing under  the  authority  of  the  United  States, 
it  was  said:  "The  imperfect  title  as  then  filed 
was  subject  to  seizure  and  sale  by  execution; 
the  ultimate  perfect  title  demandea  and  gr^n^ 
ed  was  a  confirmation  and  sanction  by  the  po- 
litical power  of  the  imperfect  title,  and  gave  it 
complete  legal  validity." 

Wc  are  of  opinion,  therefore,  that,  even  upon 
the  ass'iraption  that  the  Spanish  grant  of  1802 
WHS  void,  the  interest  which  Austin  acquired 
by  the  concession  of  1797,  the  order  of  survey, 
and  the  recordol  survey  of  1709,  in  connection 
with  hia  actual  t>ossesstou,  taken  under  compe- 
tent authority,  was  a  property  right  which,  at 
leastas  between  private  parties,  could  be  trans- 
ferred by  mortgage  or  be  reached  by  judicial 
process. 

But  it  is  contended  that  the  defendants  can- 
not claim  title  under  the  before  mentioned  pro- 
ceedings in  the  courts  of  the  Territory  aud  State 
of  Missouri,  and  thereby  defeat  the  rights  of 
the  plaintiffs  under  Austin's  deed  of  1820,  be- 
cause: 1.  It  was  not  competent  for  the  bank  to 
have  Austin's  interest  sold  under  execution  on 
a  judgment,  while  it  held  a  mortgage  on  prirt 
of  the  premises  sold,  and  thus  cut  off  his  right 
of  redemption;  2.  The  sheriff's  deed  to  Ro^a 
was  void  for  want  of  a  seal  or  scroll  afHxed 
thereto.  1  Terri.  Laws  Mo.,  120,  sec.  45;  18 
Mo..  522;  [Allcny.  Moss],  27  Id.,  354;  [Moreau 
V.  BetcfKmendy]  41  ld.,3&liiQrim»lq/v.liil^' 
5  Id.,  280;  [ZfiiWty  v.  Sanuey]  49  Id..  ~ 
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8.  The  deed  from  the  bank  was  not  under  its 
corporate  seal;  and  these  matters  all  appearing 
upon  the  face  of  the  record  in  tbe  niit  txDeane 
T.  Bryan,  instituted  in  1886,  no  title  passed  by 
the  decree  therein,  even  if  the  court  rendering 
It  had  jurisdiction.  These  propositions  were 
necessarily  involved  in  the  determination  of 
that  suit  and,  so  far  as  they  impeach  the  cor- 
rectness of  tiiat  adjudication,  are  not  open  to 
re-examination,  in  any  collator  proceedmg  be- 
tween the  same  partiesor  thebpririee,  provid- 
ed the  court  which  rendered  the  decree  had 
jurisdiction  of  the  subject-matter  and  of  the 
parties. 

Its  jurisdiction  to  pass  any  final  decree  af- 
fecting the  rights  of  non-resident  minors  is  as- 
sailed only  upon  grounds  to  be  now  stated. 

1.  It  is  contended  that  there  was  no  author- 
ity, under  the  laws  of  Missouri,  to  proceed 
against  the  non-resident  minors  by  publication. 
Counsel  for  the  plaintiffs  refers  to  the  Act  of 
March  17,  1835,  regulating  the  practice  at  law 
in  the  courts  of  Missouri,  and  calls  attention  to 
the  fact  that,  while  it  provides  for  actual  serv- 
ice  of  process  upon  infjuits.no  provision  is  made  t*"' 
for  service  upon  non-resident  defendants  by  pub- 
lication. And  referring  to  the  Act  of  Marui  7, 
1685,  regulating  the  practice  in  chancery,  he 
insists  that,  while  a  mode  is  therein  prescribed 
for  the  service  of  process  upon  resident  and 
non-resident  defendants,  no  provision  is  made 
for  service  on  non-resident  minors.  It  Is  not 
questioned  that,  under  the  laws  of  Missouri, 
adult  Don-resident  defendants  in  equity  suits 
concerning  real  estate,  may  be  proceeded 
against  by  publication  in  snch  cases  as  that  in- 
stituted by  Deane  in  1886;  but  It  is  contended 
that  non-resident  infants  could  not  be  brought 
before  the  court  in  that  mode.  In  this  view 
wc  do  not  concur.  It  appears  from  the  Mis- 
souri statutes,  tliat  the  court  which  determined 
Deane's  suit  was  a  court  of  record,  having  ex- 
clusive original  jurisdiction,  in  the  county  in 
which  it  was  held  as  a  court  of  equity,  "in  all 
cases  where  adequate  relief  cannot  t>e  had  by 
the  ordinary  course  of  proceedings  at  law, 
with  authority  "to  proceed  therein  according  to 
the  rules,  usage  and  practice  of  courts  of  equi- 
ty, and  to  enforce  their  decrees  by  execution, 
or  in  any  manner  proper  for  a  court  of  chan- 
cery;" also,  that  "suits  in  equity  concerning 
real  estate,  or  whereby  the  same  may  be  affect- 
ed, shall  be  brought  in  the  county  within  which 
such  real  estate,  or  a  greater  part  thereof,  is  sit- 
uate,"and,  in  any  county,  "if  all  the  defend- 
ants arc  non-residents;"  and  further,  that  "in 
all  cases  where  the  court  may  decree  the  con- 
veyance of  real  estate,  or  the  delivery  of  per- 
sonal proiKirty,  they  may,  by  decree,  pass  the 
title  of  such  property  without  any  act  to  be 
done  on  the  part  of  the  defendants,  when  in 
their  jud^ent  it  shall  be  proper;  and  may  Is- 
sue a  wnt  of  possession,  if  necessary,  to  put 
the  party  entitled  into  possession  of  such  real 
or  personal  property,  or  may  proceed  by  attach- 
ment or  sequestration."  R.  8.  Mo.,  \Li,a,  2d 
ed.  1840,  title  "Courts,"  p.  155;  lb.,  Utle  "Prac- 
tice in  Chancery,"  art  1,  seca.  1  and  2;  art.  6, 
sec.  7. 

By  the  same  statute,  provision  is  made  for 
pnieeeding  against  defendants  who  are  non* 
residents  of  Oie  State,  by  publication,  where 
the  complainant  or  anyone  for  him  flies  wiUi 
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hla  bill  an  aflidavit  stating  their  non-residence. 
Upon  such  afHdavit  being  filed,  the  court  or  the 
cterk,  in  vacation,  was  authuiized  to  make  an 
order,  directed  to  such  non-residents,  notifying 
them  of  the  commencement  of  the  suit,  stating 
the  substance  of  the  allegations  and  ivajer  of 
the  bill,  and  requiring  tbran  to  appear  on  a  day 
to  be  therdn  named  (allowing  enffldent  time 
for  publication)  and  answer  tne  same,  or  the 
[106]  bill  will  be  taken  as  confessed.  R.  S.  Mo.,  1685, 
title,  "Practice  in  Chancery",  art.  1,  sec.  7.  Sim- 
ilar proceedings  were  prescribed  as  to  persons 
interested  in  the  subiect-matter  of  the  bill, 
whose  names  appeared,  from  the  verified  alle- 
gations of  the  bill,  to  be  unknown  to  the  com- 
plainant, lb.,  sees.  10, 11.  While  our  atten- 
tion has  not  been  called  to  any  statute  of  Mis- 
souri, in  force  when  Deane's  suit  vm  instituted, 
which  in  terms  authorized  publication  against 
non-resident  minors,  there  was  no  ezceptTon  io 
tlieir  favor  from  the  provision  which  permits 
that  mode  of  bringing  non-resident  defendants 
before  the  court  Tbev  could  be  proceeded 
against  by  publication  whenever  the  statute  per- 
nutted  such  process  against  adults.  1  Don.  Ch. 
Pr.,  164,  669,  ch.  IS,  sec.  2.  The  provision  au- 
thorizing courts  of  equity  to  proceed  according 
to  the  rules,  tisage  and  practice  of  courts  <u 
chanccTT,  had  reference  to  the  rules  and  prac- 
tice which  obtained  in  the  English  courts  of 
chancery.  JSubyy.  JStrothar,  11  Mo.,  417;  Ben- 
driOtt  V.  McLean,  18  Id.,  8S;  (heaHi  v.  ^ith, 
90  Id.,  118.  In  conformity  with  that  practice, 
the  court,  tn  the  case  of  Ikaru  v.  Bryan,  ap- 
P(^nted  a  guardian  ad  litem  to  defend  the  suit 
for  the  non-resident  infant  defendants.  1  Dan. 
Ch.  Pr. ,  160—168.  And  the  record  shows  that 
he  made  defense. 

a.  But  it  is  claimed  that  the  decree  was  baaed 
upon  the  admissions  by  the  guardian  ad  litem 
at  the  tniih  of  the  allegations  of  the  bill,  and 
was,  for  that  reason,  vdd.  Without  stopping 
to  comment  upon  the  authorities  which  counsel 
cite  in  support  of  this  position,  some  of  which 
hold  that  decrees  pro  cmfetto  against  infants  are 
erroneous,  not  that  they  are  subject  on  that 
ground  to  collateral  attack  as  void,  it  is  suffl- 
dent  to  say  that  the  decree  under  examination 
was  not  of  the  character  slated.  The  conten- 
tion to  the  contrary  resta  entirely  upon  the  re- 
cital in  the  decree  that  "  By  a^ement  of  the 

Krtics  *  •  •  it  is  consented  that  the  bill 
token  in  Ueti  of  allegations."  The  meaning 
of  them  words  is  shown  by  reference  to  the  be- 
fore mentioned  Act  regulating  the  practice  in 
chancery,  by  which  it  is  provided  that  "  With- 
in such  time  as  the  court  ahail  require,  before 
noTi  ^®  hearing  of  a  cause  at  Issue,  each  party  shall 
Mt  down  distinctij  the  allcgntions  made  by  him 
and  denied  the  other  party,  or  which,  by  the 
course  of  proceedings  m  chancery,  he  is  re- 

auircd  to  support  by  his  testimony,  and  issues 
lall  be  made  thereon  accordingly;  R.  Mo. 
1835,  titie  "Practice  in  Chancery,'''  art  S,  sec. 
1;  that  the  testimony  shall  be  confined  to  the 
Jerae  thus  made,  itf.,  sec.  2;  and  that "  The 
trial  of  all  issues  and  matters  of  factshall  beby 
jury,  or,  if  neither  party  require  a  jury,  by  the 
court,  and  the  allegations  shall  be  disposed  of 
by  a  general  or  special  verdict  before  a  final  de- 
cree shall  be  made,  except  such  as  shall  be  ex- 
pressly decided  by  the  court  to  be  immaterial 
or  irrelevant  to  the  meiite  of  the  cause."  Id., 


sec  6.  The  consent  given  was,  not  that  the 
court  might  take  the  allegations  of  the  bill  to 
be  true,  but  only  that  the  '"bill  be  taken  in  lira 
of  allegations,"  thereby  dispensing  with  the  fe- 

auirement  of  the  statute  that  the  complainant 
lould  formally  "  set  down  "  the  material  all^ 
gationa  of  hli  dOL  The  effect  of  tte  oonaent 
was  to  place  the  complalnaat  under  the  neoe^ 
sity,  imposed  by  statute  aa  well  as  by  the  ea> 
tablished  rules  in  equity  inactice,  of  proving 
every  allegation  of  fact  necessary  to  authorize 
a  decree  against  the  non-resident  infants.  Noth- 
ing was  confessed  by  the  guardian  ad  Htem, 
but,  a  jury  beiag  waived,  the  court  found  the 
matters  aUeeed  In  the  bUl  to  be  true,  and  de- 
creed accordingly.  That  the  evidence  upon 
which  the  court  acted  does  not  appear  in  ^ 
record  is,  perhaps,  because  the  siut  was  heard 
upon  oral  testlmtmy  in  connection  with  the  of- 
ficial documents  and  records  referred  to  in  the 
bill.   Id.,  sec  7. 

We  have,  then,  a  final  decree  of  a  court  of 
superior  general  juriadiction,  rendered  in  a  sidt 
that  involved  the  titie  to  a  tract  of  land,  em- 
bracing the  premises  in  controversy  and  situate 
in  the  coim^  tn  which  the  court  was  held;  In 
which  suit  the  present  plaintiffs,  as  non-resident 
minors,  were  parties  defendant,  having  been 
brought,  in  the  mode  prescribed  by  the  local 
law,  l)efore  the  court,  by  publication,  and  hav- 
iog  made  defense  by  guardian  ad  litem  dulr 
appointed,  and  bv  wmch  decree  It  was  adh 
judged  that  the  right,  title  and  interest  of  the 
present  plaintiffs  and  others  In  the  said  tnitit 
be  vest(Hl  in  the  complainant  Dcane,  under 
whom  the  present  defendants  hold  possession. 
The  decree,  as  we  have  seen,  passed  the  titie 
without  any  conveyance  from  the  non-resident 
defendants,  for,  by  its  terms,  whatever  title  [igsi 
they  held  was  vestal  in  the  complainant  Deaiu. 
According  to  the  settled  principles  of  law,  the 

Elaintiffs  arc  thereby  estopped  irom  asserting. 
1  this  collateral  proceeding,  any  interest  in  the 

S remises  in  controversy  aoverse  to  that  of  the 
efendants.  It  is  not  subject  to  collateral  at- 
tack, because  there  is  aotliiog  on  the  face  of 
the  record  which  shows  any  want  of  jurisdic- 
tion in  the  court  that  rendered  it.  It  was  and 
is  conclusive  as  to  all  the  parties  to  that  suit 
and  their  privies  until  revened  or  modified  on 
appeal,  or  unless,  in  proper  time,  it  hod  been 
impeached,  in  some  direct  proceeding,  and  set 
aside  or  annulled. 

One  other  question  remains  to  be  considered. 
Upon  the  supposition  that  Austin  took  nothing 
by  the  grant  of  1803,  and  at  most  Itad  but  an 
equitable  interest  in  tiie  land,  o^mble  of  being 
enlarged  into  a  complete  title  in  the  mode  pre- 
scribed by  the  Acta  of  Congress,  the  plaintiffa 
claim  that  the  rights  of  the  United  States  were 
unaffected  by  any  proceedings  between  private 
persons,  involving  Austin's  title;  and,  conse- 
quently, that  the  legal  title  passed  to  theih  un- 
der that  clause  of  the  Act  of  February  14,'  1874 
[18  Stat,  at  L.,  16],  which  releases  whatever 
title  the  United  States  may  have  "  to  the  heiia, 
legal  representatives  or  s^gns  of  said  Moses 
Austin.  In  other  words,  uiat  the  decree  in 
1886  does  not  preclude  them  from  accepting 
from  the  Govern  ment  the  legal  titie  to  the  prem- 
ises in  controversy.  We  have  seen  that  the 
property  interest  of  Austin,  whatever  it  was. 
passed  befcne  the  Act  of  1874,  under  valid 
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Judicial  proceedings,  to  oUiera  than  the  pres- 
ent plaintifEs.  If  Congress  intended  to  pesi 
the  title  of  the  goTcmment  to  the  heirs  dm- 
ply,  there  was  no  necesaitr  to  include  his 
"legal  represeutatives  or  assigns."  But  there 
could  have  been  no  such  intention;  for  it  was 
common  knowledge,  as  it  was  the  settled  law, 
that  such  inchoate  interest  or  title  as  Austin  ac- 
quired from  the  Spanish  GoTemment  prior  to 
October  1,  1800,  could,  as  between  private  per- 
sons, be  transferred  or  reached  by  Judicial  proc- 
ess. We  concur  with  the  court  below  in  hold- 
ing that  Congress  intended,  bj  the  Act  of  1674, 
to  recognize  the  claim  of  Austin  arising  from 
«i  the  concession,  survey  and  grant  recited  In  its 
preamble,  and  to  release  to  the  assignee  of  such 
claim  the  remaining  title,  if  any  such  there  was, 
of  the  United  i^tatea.  And  those  who  pur- 
chased, under  the  proceedings  referred  to,  were 
assignees  within  tne  meaning  of  the  Act.  There 
was  no  purpose  to  disturb  their  title  or  posses- 
sion. On  the  contrary,  the  sole  object  of  this 
legislation,  so  far  as  it  may  be  ascertained  from 
the  debates  in  Congress,  was  to  assure  those 
who  thus  acquired  possossion,  whether  by  con- 
tract or  by  operation  of  law,  that  they  would 
not  be  disturbed  1^  any  assertion  of  claim  upon 
tlie  part  of  the  United  States.  It  originated 
with  the  representatives  in  Congress  from  Mis- 
souri, whose  avowed  purpose  was  to  protect  the 
interests  of  tbcir  immediate  constituents.  The 
necessity  of  this  Act  arose  from  a  then  recent 
opinion  of  the  Commissioner  of  the  General 
Lnnd-Officc,  that  the  legal  title  to  the  land 
wiihia  the  Austin  claim  was  still  in  the  United 
States.  In  order  to  qtUet  the  fears  of  those 
"  who  have  been  In  possesion  for  half  s  cent- 
ury, claiming  the  land  adversely  against  every- 
body, as  Weil  as  the  United  States,"  the  Act  of 
1874  was  passed.  It  had  no  other  object  Cong. 
Itec.,  Vol.  2,  pt.l,48d  Cong.,l8C  Seaa.  1874.  pp. 
•716,  »10. 

T/iere  t's  no  error  in  the  record,  and  the  judg- 
ment mvst  be  afflmwd.   It  it  to  ordered. 
Tnieoopr.  Test: 

James  H.  UcKennctr,  Glerk,  Sup.  Court,  n.  B, 


CENTRAL  RAILROAD  AND  BANKING 
COMPANY    OF  GEORGIA  and  THE 
GEOliGIA  RAILROAD  AND  BANKING 
COMPANY,  ^/)p£«., 
c. 

EDMUND  W.  PETTUS  and  NATHANIEL 
H.  R  DAWSON,  Partners,  under  the  Name 
and  Style  of  Pettos  &  Dawson,  et  al. 

<8eo  B.  C,  "(3«»tral  Bxs.'O/roaA  v.  Pe((MS,"  Heporter'e 
ed.,  U6-128.) 

LUn  for  toUcxior't  eompeniatton,  when  allowed 
— Alabama  lav}~-exeeasive  allowance. 

'Certain  unsecured  creditors  of  srallroaacoin- 

Knj  in  Alabama  instituted  pmccodfngs  In  equity, 
aoourt  of  that  State,  on  behalf  of  tbemsclvesand 

•Head  notes  br  ATf.  JuMet  Habx^. 

'Kon.— Judgment  ereditora  may  unite  in  a  ertdit- 
•en'MlL  8eenotetoHrenT.Fenn,72U.8.,XVni.. 
404. 

Hen  of  an  attometi  for  compensotfon.  See  not*  to 
Texas  V.  White,  77  U.  B.  (10  Wall.},  XIX..  908. 
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of  oil  other  creditors  of  the  same  class  who  sbonU 
come  In  and  contribute  to  the  ezpcoaes  of  the  suit, 
to  establish  a  lien  upon  the  property  of  that  com- 
pany In  the  hnndfi  of  other  railroad  oorporatioDS 
which  bad  purchased  and  had  possession  CMC  It.  DM 
suit  was  successful,  and  the  court  allowed  all  unse- 
cured creditors  to  prove  thelrcdalmsbeforea  rests- 
ter.  Ponding  the  reference  before  tbereirist6r,tbe 
defendant  corporations  bought  up  the  claims  of 
complainants  and  other  unsecured  creditors.  Thero- 
upon,  the  solloltois  of  complalnauta  filed  their 
petition  intfaeoauseto  be  allowed  reasonable  com- 
pecsation  In  respect  of  the  demands  of  uuseoured 
creditors,  other  than  their  Immediate  oUeots,  who 
filed  their  olalms  under  the  decree,  and  to  have  a 
lien  declared  therefor  on  the  property  reclaimed 
for  the  benefit  of  such  creditors.  Toe  suit  between 
the  solicitors  and  such  defendant  conporattons  was 
removed  to  the  Circuit  Court  of  the  United  States : 

1.  Within  the  principle  announeed  in  Trustees  v. 
Greenough.  IteTJ.  S..  6fiT  [XiVL,  UW],  the  claim 
Tas  a  propt.T  doe  to  be  allowed 

S.  It  was,  also,  proper  to  give  the  solicitors  a  lien 
upon  the  property,  brauffbt  under  the  control  of 
the  oourtnFt&e  suit  and  the  decree  therein,  luoli 
Ueobetiurn^mfsodbj  Uio  law  of  f 

Argued  Apr.  U,  IS,  1884.  Decided  Jan.  S,1886. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Ala- 
bama. 

The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 

Meure.  Henry  C.  Semple  and  A.  R.  Law- 
ton,  for  appellants: 

The  demurrer  should  have  been  lustained, 
because: 

1.  The  petition  shows  a  contract  to  i>erform 
certain  services,  and  payment  to  petitioners 
therefor. 

2.  That  none  of  those  whose  claims  they  seek 
to  charge  with  a  lien,  were  parties  or  ^utui  par- 
ties to  the  proceedings. 

8.  If  an  equity  arues  at  all,  it  is  In  favor  of 
those  who  paid  petitioners  for  the  eervicea  per- 
formed. 

Tliompmm  v.  Cooper,  3  Coll.,  87;  TVuiteea  t. 
Oreenough,  103  U.  8.,  S27  (XXVX,  1167);  Stan- 
ton V.  Jfatfi/id,  1  Keen,  381;  Shortiey  v.  8elb^, 
SMadd.,  447;  see,  also,  Nevev.Weaton,  SAtk.. 
557;  Dau.  Ch.  Pr.,  Cooper's  ed.,  1203;  Mam 
v.  Codwiee,  6  Johns.  Cb..  800;  T/umpton  v. 
Brown,  4  Johns.  Ch.,  637. 

The  performance  of  a  duty,  to  clients  who 
had  pam  them  to  perform  it.  brought  the  fund 
into  court,  and  those  who  paid  for  its  perform- 
ance are  entitled,  if  any.  to  le-imbursement. 

O-rmlaU  t.  Orute,  TO  Ala..  644;  1  Wait,Ac(. 
&  Def.,  406;  Botelivsv,  Ddachaiae,  6  La.  Ann., 
481. 

Mr.  W.  L.  Bragrs-,  for  appellees: 
The  amended  petition  shows  such  a  case  on 
its  face  as  entitled  the  petitioners  to  relief. 

Truateet  v.  Qree7u>ugfi,\^  U.  S.,537(XXVI., 
1157);  StanUm  T.  HatMd,  1  Keen.  861:  New 
V.  Weaton,  8  Atk..  557;  8  Dan.  Ch.  PI.  &  Pr., 
Cooper's  ed..  1811;  Bunt  v.  McCtanahan,  1 
Heisk.,  508;  Warfidd  v.  GamvbeU,  88  Ala., 531; 
Andrews  v.  Morse,  12  Conn. ,  444;  Se  parte  Leh- 
man, 5flAla.,681i  Wyliey.  Cfecc,  16  How,,415; 
Carter  v.  Bennett,  6Fla.,257;  Martiny.  Hawka, 
15  Johns.,  405;  Ex  parte  Plitt,  2  WaU.  Jr.,468; 
Bradt  v.  Koon,  4  Cow.^16;  40  Barb.  ,442;  Mum- 
ma  T.  Potomae  Co.,  8  Pet.  381;  Smith  v.  Buck- 
abu,  53  Ala.,  195:  Peny,  Trusts,  18&-90;  sees. 
341.  867;  8  Story,  Eq.  Jur.,489,  sees.  1368-1867; 
B,a.Co.y.  Branch,  68  Ala.,  180  and  authorl- 
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ties  dted;  Ang.  &  Amea,  Corp. ,  sees.  599-600, 
and  n.;  35  Ala.,  666;  Vanm^lera  v.  Vanmeten, 
S  Gratt,  162;  Dargan  v.  WaHntf.  11  Ala.,  988; 
Srown  V.  Bigley,  8  Tens.  Ch.  Cas. 

Mr.  Juttiet  Harlan  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Middle 
Dislilct  of  AInliama  in  favor  of  the  appellees, 
Pettus  &  Dawson  and  Watts  &  Sons,  adjudg- 
ing tliem  entitled  to  the  sum  of  $35,161.21,  and 
iniertst  thereon  at  eight  per  cent  per  annum 
from  March  7,  1*381,  with  lien  to  secure  its  pay- 
ment, upon  the  road  hed,  depots,  side  tracks, 
turnouts,  trestles  and  bridges  owned  and  used 
by  the  apjiellants.  Corporations  of  the  State  of 
Georgia,  m  operating  the  railroad  formerly  be- 
longing 10  the  Montgomery  and  West  Point 
Rnilroiid  Company,  an  Alabama  Corporation, 
and  whicli  extends  from  Montgomery  to  West 
Point,  with  a  branch  from  Opeliita  to  Colum- 
bus. This  property  was  directed  to  be  exposed 
to  sale,  unless,  within  a  given  time,  the  said 
amount  was  paid. 

This  suit  is  the  outgrowth  of  certain  litiga- 
tion in  the  courts  of  Alabama  relating  to  the  be- 
fore mentioned  and  other  railroad  property,  in 
whicii  tlie  aijpellants  are  interestea.  A  state- 
ment of  its  history  is  necessary  to  a  clear  under- 
standing of  the  questions  now  presented  forde- 
terminntion. 

On  the  1st  of  September,  1870,  tlie  Western 
Railroad  Company,  an  Alabama  Corporation, 
purchased  and  took  possession  of  the  railroad, 
main  line  and  bmnch,  and  all  other  properly  of 
the  Montgomery  and  West  Point  Railroad  Com- 
pany; one  of  tlic  terms  and  conditions  of  such 
purchase  being,  as  was  clnimed,that  the  former 
company  assumed  the  payment  of  all  outstand- 
ing debta  and  obligations  of  the  latter,  and 
a^ccd  to  issue  its  capital  stock,  dollar  for  dol- 
lar, in  exchange  for  stock  of  ttie  Montgomery 
andWcst  Point  Railroad  Company  outstanding. 
[118]  It  was  a  part  of  that  aniuigement  that  the  Inst 
named  company  should,  as  it  subsequently  did, 
surrender  its  charter  to  the  State. 

When  Uiis  purchase  was  made  there  were, 
upon  the  franchises  and  property  of  the  tatter 
company,  two  mortgages  to  secure  bonds  pro- 
posed to  be  issued;  one,  June  6.  1866,  for 
$750,000,  bonds  for  the  whole  of  which  were  is- 
sued; tlio  other,  May  1,  1868,  for  $400,000, 
bonds  for  $45,000  of  which  were  issued.  It  h^ 
also  outstanding  bonds  issued  in  1866  and  1867, 
not  secured  by  mortgage  or  otherwise.  The 
Western  Railroad  Company  had,  at  the  time  of 
Its  purchase,  a  mortgage,  of  date  September  15, 
1863,  upon  its  own  property  and  franchises,  to 
secure  $600,000  of  bonos  then,  or  at  some  sub- 
sequent period,  guarantied  by  the  present  ap- 
pellants. 

On  the  15th  of  September,  1870,  that  com- 
pany executed  to  Morris  &  Lowery,  trustees,  a 
mortgage  upon  its  property  and  franchises,  in- 
cluding the  property  transferred  to  it  by  the 
Hontgomcryand  West  Point  Railroad  Company, 
to  secure  the  payment  of  $1,200,000  of  booc&. 
tliereafter  to  be  issued,  and  of  which  a  large 
amount  was  issued,  and  their  payment  was  also 
guarantied  by  the  appellants. 

Subscquentiy,  on  March  81, 1874,  tliosc  trust- 
ees commenced  a  suit  in  the  Chancery  Court  of 
810 


Montgomery  County,  Alabama,  agabut  tbv 

Western  Railroad  Company,  the  present  appel- 
lants, the  surviving  trustees  In  Uic  mortgages' 
executed  by  the  Montgomery  and  West  Poml 
Railroad  Company  and  others.  Its  object  was 
to  procure  a  sale  of  the  property  of  Uie  former 
company,  hicludine  that  punutased  from  the 
latter  company.  A  final  decree  was  passed  De- 
cember 16, 1674,  ordering  a  sale,  subject,  how- 
ever, to  a  lien,  in  respect  of  the  properly  foi^ 
merly  owned  by  the  last  named  company,  in 
favor  of  the  holders  of  Its  mortgage  bonds,  ac- 
cording to  their  respective  priorities;  and,  in 
respect  of  the  property  of  the  Western  Railn>ad 
C-ompanj,  to  a  lien  in  favor  of  the  holders  of 
bonds  secured  by  its  mortrage  of  Septemb^  15, 
1868.  The  sale  was  bad.  Oe  present  appeUantt 
becoming  the  purchasers. 

On  the  8th  of  May,  1875,  Branch,  Sons  &  Co.. 
H.  P.  Hoodleyand  C.  S.  Plank,  holding  bonds 
of  the  (old)  Montgomery  and  West  Point  Rail- 
rood  Company,  not  secured  mortgage, 
through  Pettus  &  Dawson  and  Watts  A  Sons, 
theh>  solicitors,  exbibfteda  bill  in  equity  in  the 
same  court,  against  the  present  appellants,  the 
Western  Railroad  Company,  tlie  Montgomery 
and  West  Point  Railnmd  Company  and  others. 
They  sued  for  tbemselves,as  well  as  for  all  other 
creditors  of  the  last  named  company  who  should 
come  in  and  make  themselves  complainants  and 
con  tribute  to  the  expenses  of  the  suit.  Such  pro- 
ceedings were  had,  the  Georgia  Corporations 
appearing  and  making  defense,  Uiat,  on  the  first 
day  of  laky,  1877,  a  final  decree  was  entered,  by 
which  it  was.  among  other  things,  adjudged 
that '  'The  unsecured  creditors  of  ue  Montgom- 
ery and  West  Point  Railroad  Com^ny,to  whidi 
class  complainants  belong,  havealieo"upoD  the 
property  transferred  by  it  to  the  Western  Rail- 
road Company;  that  such  lien  was  subordinate 
to  those  for  the  bonds  issued  under  the  several 
mortgages  executed  by  the  Mratgomery  and 
West  Point  Railroad  Company  that  were  out- 
standing and  unpaid,  but  superior  to  that  of 
the  mortgage  executed  by  the  Western  Rail- 
road Company  after  Its  said  purchase,  so  far  as 
tbe  property  of  the  Montgomciy  and  West  Point 
Railroad  Company  was  covered  \xs  that  mort- 
gage; and  that  the  property  of  all  kinds,  be- 
lonHng  to  the  latter  company,  be  sold  to  satiaiy 
its  debts  according  to  priority. 

Tbe  cause  was  referred  to  a  register  to  ascer- 
tain and  report  the  amounts  due  to  tbe  com- 
plainants, and  to  such  other  unsecured  creditors 
of  the  Montgomery  and  West  Point  Railroad 
Company  as  should  prove  tbeir  claims  pursuant 
to  the  decree;  also,  the  amounts  due  to  hokleis 
of  bonds  issued  under  its  several  mortgages. 
Upon  appeal  by  tbe  two  Georgia  Corporations 
to  the  Supi'eme  Court  of  Alabama,  that  decree 
was  alBrmed.  The  register  thereafter  proceeded 
with  its  execution.  Numerous  parties,  includ- 
ing the  complainants,  appeared  before  him  and 
had  their  claims  registered,  the  creditors  in  each 
instance,  retaining  in  thehr  own  custody  the 
evidence  of  their  respective  demands.  The  ag- 
gregate amount  of  such  claims  was  very  large. 

On  the  15th  of  April,  1879,  the  register  not 
having  made  his  report  upon  these  cl»ims,Fettus  [isq] 
&  Dawson  and  Watts  &  Sons,  by  leave  of  tbe 
court,  filed  in  the  cause  their  joint  petition,  al- 
leging in  substance,  tbat  as  solicitors  specially 
emploj^  by  the  oomphdnanta^  Branch,  Sons 
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&  Co.,  Hoadlqr  and  Flank,  they  prepared  and 
fllod  the  orl^nal  bilt.  as  well  in  behalf  of 
tbcnuelTeB  as  of  all  other  unsecured  creditors 
of  the  Montgomery  and  West  Point  Railroad 
Company  who  should  come  in  and  contribute 
to  tbo  expenses  of  the  suit;  conducted  the  pro- 
ceedings to  a  final  decree;  represented  the  same 
interests  in  the  Supreme  Court  of  Alabama;  that 
their  relations  to  the  smt  were  well  known  to 
the  Georgia  Corporations  during  the  whole  pe- 
riod of  the  litigation;  that  pending  the  reference 
before  the  re^ster,  niter  the  rights  of  complain- 
ants and  all  creditors  of  the  same  class  had  been 
established  by  the  final  decree,  those  Coipora- 
tions  made  a  secret  arrangement  with  Uieir  im- 
mediate clients,  whereby  the  claims  of  tbe  lat- 
ter were  paid  in  full,  principal  and  interest,  and 
whmby,  also  Branch,  Sons  &  Co.,  and  their 
co-complalnants,agreed  to  withhold  from  their 
solicitors  the  fact  of  such  settlement  until  the 
Georgia  CorporuticHU  could  buy  or  settle  all 
other  claims  of  the  unsecured  creditors  of  the 
Montgomery  and  West  Poi!!t  Railroad  Com- 
pany^;  that  "Afterwards  said  two  Georgia  Com- 
panies, defendants  to  this  suit,  did  buy  up  or 
settle  the  other  claims,  which  had  been  filed  in 
the  cause,  under  said  decree,"  and,  "  eiUier 
jointlyor  sejparately,thereby  acquired  possession 
and  control  of  sud  claims  so  filed;  that  they 
also  purchased  and  settled  a  large  amount  o'f 
claims,  which  mi^ht  hare  been  but  were  not 
filed  with  the  register;  that,  at  the  time  of  such 
purchascs.said  Georgia  Corporations  had  actual 
notice  that  petitioners,  as  solicitors  in  that  suit, 
claimed  reasonable  compensation  for  such  serv- 
ices as  they  rendered  inbehalf  ctf  the  unsecured 
creditors  of  the  Montgomery  and  West  Point 
Railroad  Company  other  than  complainants, 
who  should  come  in  and  take  the  oeneflt  of 
the  final  decree  and,  also,  the  benefit  of  any 
Hen  upon  said  property  that  should  be  declared 
in  favor  of  those  creditors;  and  that  in  equity 
thmr  "Were  the  as^gnees  of  a  oart  of  each 
claim  as  filed  to  the  amount  of  the  reasonable 
value  of  the  services  rendered  in  said  cause  by 
petitioners  for  the  benefit  of  each  holder  and 
I]  owner  of  such  claims  respectively."  The  prayer 
of  the  petition  was.that  an  account  be  taken  of 
the  sums  thus  due  to  them  as  solicitors  repre- 
senting the  unsecurEMl  creditors  of  the  Mont- 
gomery and  West  Point  Railroad  Company, 
except  the  complainauts  and  other  named  cred- 
itors with  whom  they  hod  special  contracts  for 
fees,  who  received  the  ben^t  of  their  services; 
that  tliey  be  declared  to  have  a  lien  for  the  value 
of  such  services  on  all  the  property  of  that  com- 
pany, which  had  come  into  the  possession  of 
the  Georgia  Corporations;  and  that  so  mu<^  of 
it  as  may  be  necessary  for  that  purpose  be  sold 
to  meet  the  amounts  due  them. 

The  register  rc^rted,  on  the  23d  of  April, 
187t),  tbat  there  were  then  no  bonds  or  claims 
in  the  registry,  except  one  claim,  filed  in  court, 
as  to  which  be  did  not  report  because  no  one 
had  appeared  and  requested  tbat  it  be  audited. 

Subsequently,  April  24,  1879,  the  Georgia 
Corporations  presented  their  Joint  petition  for 
the  removal  of  the  suit  commenced  against 
them  1^  PettUB  &  Dawson  and  Watts  &  Sons, 
they  bcine  the  only  defendants  to  the  petition 
filed  by  the  latter,  to  the  Cu^niit  Court  of  the 
United  States,  in  which  court  it  was  docketed 
and,  after  answer  by  the  defen^nts  and  proof 
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taken,  proceeded  to  final  decree.  When  the 
cause  was  removed  from  the  state  court  noth- 
ing practically  remained  for  determination  be- 
tween the  parties  totherecord,  except  the  claim 
of  appellees,  citizens  of  Alabama,  to  a  lien  upon 
the  property  in  question,  owned  by  the  two 
Georgia  Corporations. 

In  Tnutees  v.  Greenough,  108  U.  S.,  537 
[XXVI.,  11S7],  we  had  occasion  to  consider  the 
general  question  as  to  what  costs,  expenses  and 
allowances  could  be  properly  chu-ged  upon  a 
trust  fund  brought  under  the  control  of  court  by 
suits  instituted  by  one  or  more  persons  suing  in 
behalf  of  themselves  and  of  all  others  having  a 
like  interest  touching  the  subject-matter  of  the 
litimtion.  That  smt  was  instituted  by  the 
holder  of  the  bonds  of  a  railroad  company,  on 
behalf  of  himself  and  other  bondholders,  to  save 
from  waste  and  spoliation  certain  property  In 
which  he  and  tfaey  had  a  common  interest.  It 
resulted  in  bringing  into  court  or  under  its  con- 
trol, a  large  amount  of  money  and  property  for 
the  benefit  of  all  entitled  to  come  in  and  take  the 
benefit  of  the  final  decree.  His  claim  to  be  com- 
pensated, out  of  the  fund  or  property  recovered, 
for  bis  personal  services  and  private  expenses, 
was  rejected  as  unsupported  by  reason  or  au- 
thority. "It  would  present,"  said  Mr.  JiuUee 
Bradley,  speaking  for  the  court,  "too  great  a 
temptation  to  parties  to  intermeddle  in  the  man- 
agement of  valuable  property  or  funds  in  which 
they  have  only  the  interests  of  creditors,  and 
that,  perhaps,  only  to  a  small  amount,  if  they 
could  calculate  upon  the  allowance  of  a  salary 
for  their  time  and  having  all  their  private 
expenses  paid."  In  respect,  however,  of  the 
expenses  incurred  in  cairyiog  on  the  suit  imd 
reclaiming  the  property  subject  to  the  trust,  the 
rule,  upon  a  careful  review  of  the  authorities, 
was  held  to  be  different.  After  stating  it  to  be  a  [129 

general  principle  that  a  trust  estate  must  bear 
le  expenses  of  its  administration,  and  that 
where  one  or  more  of  many  parties  having  a 
common  interest  in  a  trust  fUnd  takes,  at  his 
own  expense,  proper  proceedings  to  save  it  from 
destruction  and  to  restore  it  to  the  purposes  of 
the  trust,  he  is  entitled  to  re-imbursemont,  either 
out  of  the  fund  itself  or  by  a  proportional  con- 
tribution from  those  who  accept  the  benefit  of 
his  efforts,  the  court  said  that  "The  same  rule  is 
applicable  to  a  creditor's  suit  wherea  fund  has 
been  realized  by  the  diligence  of  the  plaintiiZ." 
It  was  consequently  held  tbat  the  complainant 
in  that  case  was  properly  allowed  bis  reasonable 
C{»t8,  counsel  fees,  charges  and  expenses  in- 
curred in  the  fair  prosecution  of  the  suit  and  in 
reclaiming  and  rescuing  the  trust  fund  and 
causine  it  to  be  subjected  to  the  purposes  of  the 
trust.  Arethe  principles  announcedinthatcase 
applicable  to  the  one  now  before  us  ? 

We  have  seen  that  the  purchase,  by  the 
Western  Railroad  Company,  of  the  property  of 
the  Montgomery  and  West  Point  Railroad  Com- 
pany, and  the  surrender  by  the  latter  of  its 
charter,  left  the  unsecured,  creditors  of  the 
vendor  company  unprovided  for,  except  as  the 
vendee  company  assumed  and  agreed  to  meet 
the  outstanding  debts  and  obligations  of  the 
other  company.  But  when  the  present  appel- 
lants became  purchasers  at  the  sale  in  the  suit 
instituted  by  Morris  and  Lowery,  trustees,  they 
asserted  their  right  to  hold  the  property,  orig- 
inidly  belonging  to  the  Montgomery  and  West 
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Point  Railroad  Compaaj,  freed  from  any  (Mm 
agniast  it  by  the  unse aired  creditors  of  that 
compaoy.  Those  crediton  lesidcd  in  several 
States,  and  their  claims  aggregated  a  large 
amount  Co-operation  among  them  was  im- 
practicable. If  some  did  not  move,  the  Interests 
of  nil  would  have  sufFcred.  Hence  Branch,  Sons 
&  Co.  and  their  co-complainants  institute!  suit 
for  the  benefit  of  themselves  and  other  creditors 
of  the  same  class.  Hey  and  their  solicitOTs  bore 
the  entire  burden  of  the  litigation  until  the  lien 
was  finally  declared,  and  the  property  ordered 
to  be  sold  to  pay  all  claims  filed  pursuant  to  the 
decree.  The  Supreme  Court  of  Alabama  held, 
conclusively  as  between  the  parties  before  it, 
that  the  Montgomery  and  West  Point  Railroad 
Company,  like  any  other  private  corporation 

[124]  chartered  to  transact  badness,  was  a  trustee  of 
its  capital,  property  and  effects :  first,  for  the 
payment  of  its  crecutors,  and  afterwards  for  the 
benefit  of  its  stockholders ;  that  while  it  was  in 
operation,  according  to  the  design  of  its  charter, 
its  general  creditors  would  have  no  specific  lien, 
entitling  them  to  sue  in  equity ;  yet,  having  left 
its  debts  unpaid  and  having  d^mbiited  its  cap- 
ital, property  and  effects  among  its  stockhold- 
ers, or  tran^erred  them  to  third  persons  who 
were  not  bona  fide  purchasers,  without  notice, 
and  having  become  disorganized  so  that  it  could 
not  be  efflcienlly  sued  at  law,  "  a  courtof  equity 
will  pursr.e  and  lay  hold  of  such  property  and 
effects  and  applv  them  to  the  payment  of  what 
it  owes  to  itscreaitors  ;"  and,  consequently,  that 
its  creditors  had  a  lien,  for  the  payment  of  their 
debts,  on  its  road,  appurtenances  and  other 
property,  superior  to  that  created  by  the  trust- 
deed  or  mortgage  of  September  15,  1870,  ex- 
«cutcd  by  theWestern  Railroad  Company.  B. 
B.  Co.  V.  Branch,  59  Ala.,  189. 

It  thus  appears  that,  by  the  suit  instituted  by 
Branch,  Sons  &  Co.  and  others,  the  property 
was  brought  under  the  direct  control  oi  the 
<Murt.  to  lie  administered  for  all  entitled  to  share 
the  fruits  of  the  litigation.  Indeed,  the  suit 
itself  was  an  equitable  levy  upon  the  raoperty, 
and  the  lien  arising  therefrom  remained  until 
discharged  by  order  of  the  court  /  It  is  true  that 
tlie  bill  slates  thatft  was  brought  for  the  benefit 
of  all  creditors  who  should  become  complain- 
ants therein.  But  it  was  intended  to  be  and 
throughout  was  conducted  as  a  suit  for  the  ben- 
efit, not  exclusively  of  the  complainants  but  of 
the  class  to  which  they  belonged.  It  was  so  re- 
garded by  all  connected  with  the  litigation. 

It  is  clear  that,  within  the  principles  an- 
nounced in  Truatee*  v.  Oreenough,  Branch, 
Sons  &  Co.  and  their  co-complainants  are  enti- 
tled to  be  allowed,  out  of  the  property  thus 
brought  under  the  control  of  the  court,  for  all 
e.^pc'nses  properly  incurred  in  the  preparation 
and  conduct  of  the  suit,  includingsucb  reason- 
able attorneys'  fees  as  were  fairly  earned  in 
eifcctin^  the  result  indicated  by  the  final  decree. 
And  when  an  allowance  to  the  complainant  is 

[105]  Pi^Pi^  account  of  solicitors'  fees,  it  may  be 
maue  directly  to  tbe  solicitors  themselves,  with- 
out any  apphcation  by  thcar  immediate  client 
But,  on  bdialf  of  appellants,  it  is  insisted 
that  the  utmost  which  the  court  may  do  to 
charge  upon  the  property  such  reasonable  ex- 
penses as  complainants  themselves  incurred  and 
bccume  directly  and  personally  bound  to  meet; 
and,  since  appellees  have  received  £rom  the 
91ft 


creditors,  specially  engaghig  their  services,  oil 
that  those  creditors  agreed  to  pay,  it  cannot  ba 
said  that  the  oompensatton  demanded  in  respect 
of  such  as  were  not  parties,  oUierwise  than  Ijf 
filing  their  claims  with  the  register,  constituta 
a  part  of  the  expenses  incurred  oy  the  complain* 
ants.  This  is  an  aspect  of  the  general  questkm 
not  presented  in  Tnuteea  v.  Greenouffh. 

It  is  true  that  tiie  complainants  are  not  shown 
to  have  incurred  any  persraial  respomdhility  for 
solicitors'  fees,  beyond  those  stipOlated,  by  spe- 
cial contract,  to  be  paid  to  the  appellees;  and  It 
is  equally  true  that  there  was  no  express  con- 
tract, on  their  part,  to  pay  appellees  such  addi- 
tional compensation  as  the  couit  might  allow 
and  charge  upon  the  property.  Yet,  it  is  proven 
that  when  the  appellees  engaged  their  profes- 
sional services  to  Branch,  Sons  ft  Co.,  and 
other  complainants  named  In  the  bill.  It  was 
understood  by  the  latter  that  their  solicitors  en- 
tered upon  tne  preparation  of  the  suit,  in  the 
belief  that  they  had  the  right  to  demand  and 
would  demand  such  additional  compensation 
as  was  reasonable,  in  respect  of  unsecured  cred- 
itors who  accepted  the  fruits  of  their  labors  by 
filing  claims;  that,  but  for  thta  understanding, 
appellees  would  have  stipulated  for  larcrcr  com- 
pensation than  was  agreed  to  be  paid  by  their 
particular  clients;  and  that,  in  this  belief  and 
upon  that  understanding,  they  conducted  the 
suit  Mr.  Watts,  in  bis  deposition,  says  lh.it 
on  the  occasion  of  his  contract  for  a  fee  with 
Branch,  he  "Stated  to  him  that  the  bill  which 
we  should  file,  although  it  should  be  in  the 
name  of  his  firm,  would  be  for  the  benefit  of 
all  the  creditors  of  the  Montgomery  and  West 
Point  Railroad  Company  not  secured  by  mort- 
gage; and  that  in  such  cases  the  lawyer  who 
filed  the  bill  would  be  entitled  to  a  fee  from  all 
the  creditors  who  participated  in  the  benefit  of 
their  labors;  and  mat  we  should  cUarge  him  so 
small  a  fee,  with  the  expectation  that  wo  should  f  1S6] 
be  paid  a  large  fee  out  of  the  fund  brought  into 
court  or  condemned  by  our  labors;  and  ttiaH 
such  fee  would  be  allowed  by  order  of  the 
chancery  court,  and  a  lien  declared  on  the  fund 
for  the  payment  of  such  compensation ;  and 
with  su(ji  understanding  the  paper  (special  con- 
tract for  fee)  was  signed."  Mr.  Pettus  soys: 
"The  bonds  and  other  clafana  on  which  the  nil 
was  filed  was  less  than  a  sixth  of  the  tuuectired 
debts  of  the  Montgomery  and  West  Point  Rail- 
road Company  of  the  same  class,  and  at  the 
time  that  Fettus  &  Dawson  were  employed  to 
bring  the  suit,  that  fact  was  known  and  dis- 
cussed between  the  parties  making  the  contract, 
and  it  was  also  discussed  between  said  parties 
that  the  suit,  if  successful,  would  inure  to  the 
benefitof  all  theunsecured creditors  whomlght 
claim  the  benefit  of  the  decree,  and  that  every- 
body who  claimed  the  benefit  of  the  services  ren- 
dered by  the  complainants'  solicitors  would  be 
bound  to  allow  complainants'  solicitors  compen- 
sation out  of  that  part  of  the  fund  distributable 
to  them."  There  is  no  evidence  in  contradiction 
of  these  statements.  Had  Branch,  Sons  &  Co., 
and  their  co-complalnanta,  expressly  st^nilated 
to  make  such  reasonable  coropenSHtioUf  in  addi- 
tion to  the  fees  they  agreed  to  pay  their  solic- 
itors, as  the  court  might  allow,  m  respect  of 
other  creditors  filing  claims,  the  case,  it  could 
not  well  be  doubted,  would  come  within  the 
very  letter  of  the  dedsion  in  TmtUtt  v.  GToen- 
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tfUi/A.  Without  at  all  conceding  Uiat  an  exprc&s 
contract  of  that  character  would  have  added  to 
the  power  of  tht  court  in  the  premises,  it  seems 
to  us  that  the  present  cose  is  embraced  hy  the 
reason  of  the  rule  announced  in  Tinateea  v. 
GreenovgJi.  When  the  litigation  was  com- 
menced, the  unsecured  bonds  of  the  Montgom- 
ery and  West  Point  Railroad  Company  were 
without  any  value  in  the  financial  market. 
That  litjgatfon  resulted  in  their  becoming  worth 
all  or  nearly  all  that  they  called  for.  The  ci-ed- 
itors  who  were  entitled  to  the  benefit  of  the  de- 
cree had  only  to  await  its  execution  in  order  to 
receive  the  lull  amount  of  their  claims;  and  that 
result  was  due  to  the  skill  and  vigilance  of  the 
appellees,  so  far  as  the  result  of  litigation  may, 
in  any  case,  be  referred  to  the  labors  of  counsel. 
When  creditors  filed  their  claims  th^  had  no- 
tice, by  the  blH,  that  the  suit  was  brought,  not 
exclusively  for  the  benefit  of  the  compudnanta 
f-^  therein  but  equally  for  those  of  the  same  class 
who  should  come  In  and  contribute  to  the  ex 
penses  of  the  litigation.  Those  expenses  neces- 
sarily included  reasonable  counsel  fees,  which, 
upon  every  ground  of  justice,  sliould  be  esti- 
mated with  reference  as  well  to  the  claims  of 
the  complainants  who  undertook  to  protect  the 
rights  of  all  the  unsecured  creditors,  as  of  the 
claims  of  those  who  accepted  the  fruits  of  the 
labors  of  complainants  and  their  solicitors.  We 
are  of  opinion  that  the  appellees  are  entitled  to 
reasonable  compensation  for  their  professional 
services  in  establishing  a  lien,  in  behalf  of  the 
unsecured  creditors  of  the  Montgomeiy  and 
West  Point  Railroad  Company,  upon  the  prop- 
erty described  in  the  suit  instituted  by  Branch, 
Sons  &  Co.  and  others;  and  that  such  compen- 
sation should  be  made  with  reference  to  the 
amount  of  all  claims  filed  in  the  cause,  although 
the  evidence  thereof  may  have  been  retained  in 
the  custody  of  the  respective  creditors;  except- 
ing from  mch  estimate  or  calculation  not  only 
the  claims  of  the  complainants  named  iu  the 
UU,  and  of  other  unsecured  creditors  who  may 
have  had  special  contracts  with  appellees,  or 
settled  with  them,  but  also  such  claims  pur- 
chasL  J  by  appellants  as  were  not  filed  for  altow- 
ance  under  the  decree.  The  dttree  below  pro- 
ceeded upon  this  basis. 

The  court  below  did  not  err  in  declaring  a 
lien  upon  the  property  in  question,  to  secure 
such  compensation  as  appellees  were  entitled  to 
receive;  for,  according  to  the  law  of  Alabama, 
by  one  of  whose  courts  the  ori^nal  decree  was 
rendered,  and  by  which  law  this  question  must 
be  determined,  an  attorney  at  law,  or  solicitor 
in  chancery,  has  a  lien  upon  a  judgment  or  de- 
cree obtained  for  a  client  to  the  extent  the  lat^ 
ter  has  agreed  to  pay  him;  or,  if  there  has  been 
BO  specific  agreement  for  compensation,  to  the 
extent  to  which  he  Is  entitled  to  recover,  me. : 
reasonable  compensation  for  the  services  ren- 
dered. Ex  parte  LeAman,  59  Ala. ,  (^.ii;  War- 
field  V.  Campbett.  38  Id.,  527.  That  lien  could 
not  be  defeated  by  the  Corporations  which 
owned  the  property  purchasing  tlie  claims  that 
were  filed  by  creditors  under  uie  decree.  The 
lia:i  of  the  solicitor  rests,  by  the  law  of  that 
State,  uf>on  the  basis  that  he  is  to  be  r^rded 
as  an  a-isiguee  of  the  judgment  or  decree,  to  the 
extent  of  his  fees,  from  the  date  of  its  rendi- 
tion.  This  right  of  the  solicitors  is  superior^to 
any  which  thcdefcndant  Corporations  acquired, 
11»  U.  S. 


subsequent  to  the  decree,  by  the  purcluise  o' 
the  claims  of  unsecured  creditors. 

It  remains  only  to  consider  whether  the  sum 
allowed  appellees  was  too  great.  We  think  it 
was.  The  decree  gave  them  an  amount  equal 
to  ten  per  cent  upon  the  aggregate  principal 
and  interest  of  the  bonds  and  coupons  filed  in 
the  cause,  excluding  those  in  respect  of  which 
there  was,  between  appellees  and  oomplainonta 
and  others,  special  contracts  for  compensation. 
It  is  shown  uiat  appellees  had  with  the  com- 
plainants contracts  for  rauall  retainers  and  five 
per  cent  upon  the  sums  realized  by  the  suit. 
We  perceive  no  reason  for  this  disoimination 
against  creditors  who  were  not  parties  except 
by  filing  their  claims  after  decree.  One  half 
the  sum  allowed  was,  under  aU  the  circum- 
stances, sufiSdenL 

Fhr  the  trrcr  last  merUimed,  the  tteerm  it  re- 
veraed  and  the  eatt$e  remanded,  vtiih  dtreetiona  to 
modify  the  decree  aoaato  atoard  to  appelleee  only 
Viemm  of  $17,580,  with  interett  from  March  7, 
1881,  toim  the  benefit  of  the  lien  wpon  the  prop 
erty  ai  eataUi^ied  by  the  decree.  Each  party  mU 
pay  hie  costs  in  thia  court  and  emhaXf  the  eoit  <^ 
printing  the  record. 

True  copy.  Test: 

James  U.  HoKenney,  Cleili:!  Bup^  Oourt,U.8. 


EUGENE  J.  A.  DRENNEN.  FREDERICK  [61 
W.   6TARR  Airo  EDWARD  D.  EVER- 
ETT,  Partners,  as  DnESSES,  6tabb<&  St- 
BRKTT,  Plffa.  in  Err., 

LONDON  ASSURANCE  CORPORATION. 

(See  6.  C  Reporter's  ed.,  61-69.) 

OmMtrvction  tif  partner^iip  agreement. 

•A  flro  poIIC7,coverlti9  merchandise  bclongjoff  to 
a  firm,  provided  that  It  should  be  void  If  the  prop- 
erty "be  sold  or  traneferred,  or  any  chan^  takes 
place  Id  title  or  posseeeion,  except  by  succeeaion  by 
nmson  of  the  death  of  the  insured,  whether  by  le- 
gal process  or  Judicial  decree  or  voluntary  traosfor 
or  omveyonoe.*'  Sutwequently  and  before  lues,  the 
firm  owmnff  tbts  property  In  certain  proportiou^, 
made  an  airreement  In  writing  with  A,  by  whlcli 
tiiey  agreed  to  receive  him  into  their  business  upua 
the  foflowing  tomsood  conditions :  said  Company 
la  to  become  incorporated.  A  Is  to  pay  into  the 
firm  for  Its  uae  f6,0til)  forthwith,  and  y6.000  In  two 
yeaiSfWitb  Interest  seml-aDnuaUy  until  paid.  The 
name  of  the  new  company  shaU  be  determined 
hereafter.  The  property  or  the  existing  firm  shall 
be  put  into  the  corporation  to  be  formed  as  afore- 
eaid,  adding  to  It  the  $10,000  to  be  paid  by  A.  The 
tntereetona  shares  of  uie  several  mrtlce  m  the  new 
company  shall  be  in  proportion  to  tlie  amount  so 
contributed  by  each  io  the  capital  stools.  When  a 
charter  shall  be  procured  as  aforeeaid,  half  of 
stock  eball  be  held  by  said  company  till  said  second 
sum  of  $6,000,wlfh  Interest,  shall  be  paid.  No  change 
in  the  name  orobaracter  of  (he  enstlne  firm  shall 
be  made  until  sold  corporation  shall  be  formed. 
Held,  that  A  did  not  become  a  portner.nor  acquire 
any  Interest  In  the  propcrtyoxthe partnership, be- 
fore it  was  mode  a  oorpo ration. 

[No.  mA 

8uimittedl>ee.e,saa4.  Decided  Jafk  S,  1886. 

Er  ERROR  to  the  Circuit  Court  of  the  United 
Btates  for  the  District  of  Minnesota, 
The  history  and  facts  of  the  case  appear  la 
the  oninion  of  the  court. 

*aead  note  by  Mr.  Justice  Habuh. 
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llmr$.  Geo.  B.  Toanff»  I«.  J.  C.  Bren- 
nen  aod  J.  M.  Shaw,  for  plniotUf  ia  error: 

To  constitute  a  partnership  there  must  be  a 
lawful  and  valid  agreement  to  enter  Into  part- 
nership, and  this  contract  must  be  ezecuteoL 

Pars.  Part,  6. 

"If  the  agreement  of  copartnership  la  exec- 
utory aod  conditional,  no  partnership  is  created 
hy  it  until  all  the  conditions  are  fulfilled." 

Pare.  Part.,  14;  Stoir,  Part.,  268,  nate  1; 
Coll.  Part.,  bk.  5,  ch.  1,  see.  2,  pp.  685-748, 
par.  1082,  et  Perkins'  Am.  ed.:  Jbe  t. 
Clifton,  6  Bing.,  776;  Diekiiuon  v.  ValpSjlO 
B.&C,  \^;Pitelifordr.Davi$,(i'MeeB.  &W., 
2;  Murrap  v.  Ridiarda,  1  Wend.,  58. 

There  is  no  alienation  until  the  title  passes. 
Wood,  Ins..  sec.  829;  Pitney  y,  Qlem  ffalU 
Int.  Co.,  6S  27.  T.,  6;  HiU  t.  C.  V.  MnU  Protee. 
Co.,S9  Fa.  St.,  474;  Wathingtan  Int.  Oo.  t. 
Kelly,  32  Md.  ,421 ;  P/icenix  Int.  Co.  v.  IjtxBTtfnce, 
4Met.  (Ky.),  9;  ^tna  Int.  Co.  v.  Jackton, 
16  B.  Men.,  242;  TnimbvU  v.  Portage  Oo,  Int. 
Co.,  12  Ohio,  806;  Chandll»-v.  St.  Ptad  Int. Co., 
21  Minn.,  85. 

Matri.  C.  K.  Davia  and  Camaron^  Lotey 
d  Bunn,  for  defendant  in  error: 

Having  paid  $10,000  into  this  firm,  Amdt 
must  have  occu{ned  one  of  two  pcwltions.  He 
was  either  a  partner,  having  tlie  interest  and 
rights  of  a  partner,  or  he  was  a  creditor. 

The  cose  of  Sytrt  v.  Syers,  L.  B.  I.  App. 
Cas.,  174,  is  precisely  in  point. 

On  the  tlieory  of  the  plaintiffs  in  error,  Amdt 
paid  in  $10,000  absolutely  upon  a  mere  execu- 
tory promise  to  form  a  corporation  at  some  fut- 
ure time  not  qwcified,  a  promise  which  he 
could  not  have  specifically  enforced  by  suit 

Pom.  Cont,  sec.  290;  2  LindL  Part.,  918; 
Stacker  V.  Wcdderbvm,  8  K.  &  J.,  898;  Max- 
well V.  Port  Tennant  Co.,  24 Beav..  496;  &i«ffield 
Oat  Co.  V.  Harriton,  17  Beav.*  884;  Bluek  r. 
Mallalut.  27  Beav.,  898. 

The  transactions,  taken  in' connection  with 
the  agreement,  are  reconcilable  with  no  theory 
other  than  that  Amdt  purchased  a  present  in- 
terest, as  a  partner  in  tbe  business,  and  paid 
tlii^rcfor  a  present  consideration. 

If  it  be  doubtful,  on  the  face  of  an  instra- 
ment,  whether  a  present  demise  or  future  let- 
ting was  meant,  the  lutenlion  of  the  parties  may 
be  elucidated  by  the  conduct  they  pursued. 

Chapman  v.  Bludc,  4  Bing.  (N.  C.}.  Ml- Doe 
V.  i?^,  8  Bing.,  181;  DrwnmondY.Atty-Oen., 
2H.  ofL.  Cas.,  801:  Lieber,  Herm.,  800,  app., 
JVmA  v.  TbtcM,  0  Wall.,  698  (72  U.  S.,  XVm., 
629);  R.  B.  Co.  v.  THmbU,  10  Wall.,  867  (77  U. 
8.,  XIX^  948):  Canal  Co.  t.  MiU,  16  WaU., 
100  (82  U.  8.,  XXI..  67). 

Any  i»roccss  by  which  a  new  party  to  the 
contract  is  Introduced,  by  which  the  insured 
shifts  the  moral  hazard  from  himself  to  a  stran- 
ger, creates  a  new  contract  and  a  new  relation 
which  the  company  has  not  consented  to  as- 
sume. 

Mallty  V.  Int.  Co.  18  Ins.  L.  J.,  38. 

It  has  been  held  that  a  sale  by  a  retiring 
partner,  of  his  interest  to  his  copartners,  who 
are  all  jointl}-  Insured,  did  not  render  the  policy 
void. 

Hoffman  V  JSina  Int.  Go.,3lt'S.  Y..  406; 
Lodcwood  V.  Astur.  Co.,  47  Conn.,  &ii;&imett 
V.  JSufala,  46  Ala.,  U. 
•20 


These  cases  are  clearly  distinguiahed  from 
the  one  at  bar. 

Wood,  Fitelns..  S60.  mcKL 

The  chief  reason  for  remiiring  mdti  MOpOf 
latlon  is  to  guard  agalnrt  uie  introduction  of  » 
stranger. 

West  V.  Int.  Co.,  27  Ohio  St,  11;  iVtfrM  v. 
Int.  Co.,  60  N.  H.,  299;  I)ey  v.  Int.  Co.,  38 
Barb.,  623:  Card  v.  Int.  Co.,  4  Mo.  App.,  424. 

Dix  V.  Int.  Co.,  22  Hi.,  372,  is  opposed  to  the 
Alfthftiwft  case,  and  it  was  there  held  that  the 
insurers  may  be  as  greatly  prejudiced  by  re- 
moving one  to  whom,  with  othere,  they  had 
entrusted  the  guardianship  of  valuable  proper- 
ty, as  by  the  introduction  of  a  stranger. 

See,  also,  Bamet  v.  Int.  Co.,  61  Me..  110; 
Int.  Oo.y.Bott.23hi±,n9;Finltvv.Int.  Co., 
80  Fa.  St.811;/ns.  Co.  y.Jtikor,  lOMl£h.,8;»; 
Wootlv.  Int.  Co.,  81  Vt,  662;  Ktder  v.  /ail 
Co.,  16  Wis.,  628;  In*.  Co.  v.  Mavdein,  60  111., 
621. 

A  dissolution  of  the  firm  and  division  of  the 
property  vitiates  the  policy. 

iJre/tery.  Int.  Co.,  18 Mo.,  128;So«itfw v.  Int. 
Co.,  62  N.  Y.,  602;  Pindar  v.  Int.  Co..  47  N. 
Y.,  lUiBriggty.  Sonulnt.  Co..  88 N.  0.^41; 
Oaketr.  bu,  Co.,  181  Mass..  161 

Mr.  Jvitiee  Harlan  delivered  the  opinion 
of  the  court: 

This  action  was  brought  on  two  policlea  of 
fire  insurance,  issued  March  10,  lw8,  by  the 
London  Assurance  Corporation  of  London  on 
certain  goods,  wares  and  merchandise,  which, 
it  is  admitted,  was,  at  the  time  of  insurance, 
tbe  property  of  the  firm  of  Drennen,  Starr  & 
Everett,  domg  business  In  the  City  of  Minne- 
apolis, Minnesota.  The  loss  occurred  on  the 
20th  of  July,  1888,  and  there  was  no  dispute^ 
at  the  trial,  as  to  Its  amount 

Each  policy  contained  a  provision  that  It 
should  be  void  if  the  property  insured  "be  sold 
or  trsDsf erred  or  any  change  takes  place  in  ti- 
tle or  possession,  except  by  succession,  by  ren* 
son  of  the  death  of  the  insured,  whether  by  le- 
gal process  or  judicial  decree  or  voluntary 
transfer  or  conveyance."  Also,  that  "If  the 
interest  of  the  assured  in  the  property  be  any 
other  than  the  entire,  unconditional  and  sole 
ownership  of  the  property,  for  the  use  and 
benefit  of  the  assured  *  *  *  It  must  be  so  rep- 
resented to  tbe  Corporation,  and  so  expressed 
in  the  written  part  of  this  policy ;  otherwise  the 
policy  shall  be  void.  When  property  has  been 
sold  and  delivered  or  otherwise  disposed  of,  so 
that  all  interest  or  liability  on  the  part  of  the 
assured  herein  named  has  ceased,  this  insurance 
on  said  property  shall  immediately  terminate." 

Tbe  defraidant  diqnited  iu  liability  oo.  the  tU 
ground  that  Drennen.  Starr  A  Everett,  on  the 
24th  of  May,  1688,  before  the  Ion.  admitted 
one  Amdt  as  a  partner  In  thdr  firm,  and  that 
thereby,  without  its  knowledge  or  consent,  and 
by  tbe  voluntary  act  of  the  plaintiffs,  the  title, 
interest  and  possession  of  the  insured  in  the 
property  was  changed,  and  the  polides  became 
void.  The  plahitiffs  denied  that  Amdt  enr 
became  a  member  of  their  firm  or  acquired  aoy 
interest  In  the  property  insured.  Upon  tbn 
issue  the  proof  was,  substantially,  aa  will  be 
now  stated. 
Amdt  resided  In  Bandusky,  Ohio.  He  vis- 
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Ited  Minneapolis  iaMay,  1688,  and  first  became 
acquainted  with  plaintiffia,  Drennen  and  Starr, 
OD  or  about  the  Swth  day  of  that  month.  Ne- 

fotiations  then  commenced  with  Brennen  and 
tarr,  who  acted  for  their  firm,  and  resulted 
In  the  making  of  the  following  agreement: 

"This  agreement  made  and  entered  into  this 
24th  day  of  May,  A.  D.  1883,  by  and  between 
E.  J.  A.  Drenneii,  F.  W.  Starr,  and  Edward 
D.  Everett,  who  are  now  members  of  and  con- 
stitute the  firm  of  Drennen,  Starr  &  Everett, 
all  of  the  City  of  Minneapolis,  Mionesota,  par- 
ties of  the  first  part,  and  D.  M.  Arndt,  of  the 
City  of  Sandusky,  Ohio,  party  of  the  second 
part,  witnessetb:  sud  parties  of  the  first  part 
hereby  agree  to  receive  into  their  business  said 
Arndt  on  the  following  terms  and  conditions: 
1.  Said  company  is  to  become  incorporated. 
8.  Said  Amat  is  to  par  into  said  firm  for  its 
use.  oa  or  before  June  14,  1888,  ^,000. 

8.  Said  Arndt  is  to  pay  into  said  firm  forits 
use,  on  or  before  January  1,  1885,  an  addition- 
al sum  of  $5,000. 

4.  Said  Arndt  is  to  pay  said  firm  interest  at 
the  rate  of  8  per  cent  per  annum  on  each  of 
said  sums  of  $5,000  from  January  1, 1883,  till 
each  of  said  sums  shall  be  paid  asaforesnid.tbe 
interest  on  last  moitioned  sum  to  be  paid  semi- 
annually. 

6.  If  said  Arndt  shall  be  unable  to  pay  said 
second  $5,000  by  January  1,  1885,  his  interest 
[53}  shall  be  decreased  60  per  cent,  and  imtil  said 
last  mentioned  sum  of  $5,000  shall  be  ^aid,  or 
interest  decreased  as  aforesaid  the  liability  of 
said  Arndt  therefor  shall  be  evidenced  by  his 

f)romissory  note  executed  to  said  firm  bearing 
nterest  as  aforesaid,  and  dated  January  1,1883. 
The  business  to  be  carried  on  by  the  new  com- 
pany to  be  formed  as  aforesaid,  shall  be  of  tlie 
same  nature  as  that  now  conducted  by  Dren- 
nen, Starr  &  Everett;  the  name  of  the  new  com- 
pany to  be  formed  shall  be  determin&i  here- 
after. 

It  is  understood  and  agreed  that  of  the  effects 
and  rights  of  the  firm  of  Drennen,  Starr  &  Ev- 
erett, said  Drennen  owns  one  half  and  said  Starr 
and  Everett  each  one  fourth  thereof.  All  said 
rights  and  cfTects  shall  be  put  into  the  corpora- 
tion to  be  formed  as  aforesaid,  at  their  value  as 
shown  by  the  inventory  taken  January  1, 1888, 
less  any  loss  by  reason  of  non-paymeut  of  any 
claim  for  gooos  sold  by  them  before  that  time, 
and  that  to  the  amount  to  be  contributed  as 
aforesaid  shall  be  added  said  sum  of  $10,000  to 
be  paid  by  said  Arndt  as  aforesaid. 

The  interest  and  shares  of  the  several  parties 
to  thisagreement  in  the  new  company  shall  be 
in  proportion  to  the  amount  contributed  by  each 
to  Its  capital  stock  according  to  the  plan  afore- 
said. 

When  a  charter  shall  be  procured  as  afore- 
said, 60  per  cent  of  the  stock  of  said  Arndt  slialt 
be  held  by  said  company ,or  some  one  in  trust  for 
it,  till  said  second  sum  of  $5,000, willi  accruing 
interest  thereon,  shall  be  paid.  It  is  understood 
said  Arndt  is  to  attend  to  the  bookkeeping  and 
office  work  of  said  business,  and  that  each  re- 
maining partner  of  the  firm  of  Drennen,Starr<& 
Everett  sni^  actively  engage  in  the  business  of 
the  new  company;  that  no  change  In  the  name 
or  character  of  the  firm  of  Drennen,  Starr  & 
Everett  shall  be  made  until  said  corporation 
shall  be  formed. 
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In  testimony  whereof,  said  parties  hereto  set 
their  Mgnatures,  the  day  and  year  first  herein 
written. 

E.  J.  A.  Drennen, 
Fred.  W.  Staris 
David  M.  Arndt." 
Everett,  one  of  the  plaintiffs,  was  then  ab-  [54] 
sent  from  Alinneapolis,  but,  upon  his  return 
soon  after,  was  in&rmed  his  partners  of  the 
contents  ot  Qxe  written  agreement  with  Amdt. 
The  latter.immediately  after  the  agreement  was 
signed,  went  to  Sandusky,  but  returned  to  Min- 
neapolis about  the  17th  of  June,  1883.  This 
was  after  Everett  learned  from  his  partners 
what  had  occurred  between  them  and  Amdt. 
On  the  18th  of  June,  1883,  plaintiffs  received 
from  Arndt  the  sum  of  $5,000,which  was  placed 
to  bis  individual  credit  upon  the  account  hooka 
of  the  firm,  and  was  by  plaintiffs  deposited  in 
their  bank;  and  on  July  3, 1888,  he  made  and 
delivered  to  them  bis  promissory  note  for  $5,000, 
which  was  also  entered  upon  their  account 
books  to  his  individual  credit.  It  was  accepted 
by  them  as  other  bills  receivable  In  their  busi- 
ness. 

This  constituted  the  whole  evidence  upon 
which  the  case  went  to  the  Jurv.  There  was  a 
verdict  and  judgment  for  the  defendant. 

At  the  tnal  below  the  plaintiffs  asked  the 
court  to  Inetruct  the  iury  that  the  written  agree- 
ment with  Amdt,  followed  by  his  payment  of 
$5,000  in  money,  the  delivery  of  his  note  for  a 
like  araouDt,  and  the  entry  of  the  money  and 
notes  to  his  individual  credit  upon  the  books  of  f-a-i 
Drennen.  Starr  &  Everett,  did  not  constitute 
him  a  partner  with  plaintiffs,  as  between  them- 
selves, and  did  not  have  the  effect  to  assign  or 
transfer  to  him  any  title  or  interest  in  the  prop- 
erly insured.  The  court  refused  to  give  that 
iDatnictiou,  but  charged  tlie  jury  that  "  Said 
agreement  so  signed,  if  assentcil  to  by  Everett, 
and  tlie  receipt  Dy  plaintiffs  of  the  money  and 
note  and  the  credit  thereof  on  their  books  to 
Amdt,  would  and  did  constitute  Amdt  a  part- 
ner with  plaintiffs,  as  between  themselves,  from 
the  time  of  the  receipt  by  plaintiffs  of  said  mon- 
ey, and  had  the  effect  to  convey  and  transfer  to 
and  vest  in  Amdt  a  joint  and  undivided  inter- 
est and  title  with  plaintiffs  in  the  insured  prop- 
erty." 

The  instraction  refused,  as  well  as  the  one 
given  br  the  court,  assumes  that  the  admission 
of  Aradt  at  any  time  before  the  loss  as  a  part- 
ner in  the  firm  to  which  the  policies  were  Issued , 
would  have  involved  such  a  transfer  of  the 
property  or  such  a  change  in  its  title  or  pos.sc3- 
sion  as  would  render  the  policies  void.  With- 
out considering  whether  ttiat  assumption  is  jus- 
tified by  a  proper  interpretation  of  Uie  policies, 
we  tiave  now  only  to  determine  whether  there 
was  error  In  holding  that  Amdt,  by  virtue  of 
the  agreement  of  May  24,  188S,  and  the  facts 
recited  in  the  charge  to  the  jury,  became  a  part- 
ner in  tlie  firm  of  Drennen,  btarr  &  Everett. 
This  question  is  within  a  very  narrow  comiiass, 
for  our  inquiry  Is  restricted  to  the  ascertain- 
ment of  the  real  intention  of  the  panics  us  dis- 
closed by  the  written  agreement,  considered  as 
a  whole,  and  by  their  conduct  in  execution  of 
its  provisions. 

It  appears,  in  the  forefront  of  the  agreement, 
that  iV  rndt  did  not  acquire  an  intei-est  in  the 
tarn  property  immediately  upon  its  execution; 
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for  the  plaintifls  only  agreed  to  lecelve  him 
into  thdr  burineu  on  certain  terms  and  coDdi- 
tions  thereafter  to  be  performed.  The  first  of 
fhoae  condltiODB  was,  that  the  company,  the 
one  to  he  fonned  by  the  proposed  connectioD 
between  the  plaintms  ana  Arndt,  should  be- 
come incorporated;  theo,  he  waa  to  pay  into  the 
firm  for  Its  use,  on  or  before  June  14, 1883,  the 
sum  of  $6,000,  and  a  like  sum  on  the  first  of 
January,  1885,  the  latter  to  be  evidenced  by  bis 
note,  each  sum  to  bear  interest  from  January  1, 

[57]  1883.  until  paid;  finally,  his  interest  was  to  be 
decreased  fifty  per  cent  if  he  failed  to  pay  the 
second  $5,000  by  January  1,  1886;  "  the  busi- 
ness," that  iQ  whicli  Arndt  was  to  have  an  in- 
terest, "  to  be  carried  on  bv  the  new  company 
to  be  forEied  as  aforesaid  suall  be  of  the  same 
nature  as  that  now  conducted  by  Drennen,Starr 
A  Srerett."  Then  follows  a  declaration  as  to 
the  property  upon  the  basis  of  which  the  new 
company  was  to  be  organized,  viz. :  all  the  rights 
and  effects,  owned  by  Drennen,  Starr  &  Ever- 
ett, in  the  proportion  of  their  respective  inter- 
ests to  be  put  into  the  corporation  to  be  formed, 
according  to  their  value  as  shown  by  the  in- 
ventory of  January  1,  1888,  less  any  loss,  by 
reason  of  non-p^rment  for  goods  sold  before 
that  date,  to  wblcb  was  to  be  added  the  $10,000 
which  Arndt  agreed  to  pay;  tbe  interest  of  the 
several  parties  Td  the  new  company  to  be  ac- 
cording to  the  amounts  contributed  by  them, 
respectively,  to  its  capital  stock. 

These  provisions  all  plainly  point  to  an  inter- 
est that  Arndt  was  to  acquire,  not  presently, 
nor  Immediately  upon  the  agreement  being 
sigued,  but  at  some  future  period,  when  the  con- 
ditions distinctly  set  out  in  the  agreement,  not 
some  but  all  of  them,  wei-e  performed.  When 
those  coDditiuns  were  satisfied  and  not  before, 
he  would  have  been  entitled  to  demand,  as  of 
right,  the  execution  of  the  stipulation  that  be 
be  received  into  the  business  then  represented 
Drenoan,  Starr  &  £vereti^  but  thercaftw  to 
m  represented  by  the  new  or  incorporated  com- 
pany. The  parties  appear,  exindutiria,  to  have 
excluded  the  possibility  of  his  acquiring  au  in- 
terest in  or  control  over  the  insured  property  in 
advance  of  the  formation  of  on  incorporated 
company.  Upon  no  other  ground  can  the  clause, 
"  That  no  change  in  tbe  name  or  eharaeter  of 
the  firm  of  Drennen,  Starr  &  Everett  shall  he 
made  until  said  corporation  shall  be  formed," 
be  satisfactorily  accounted  for.  It  may  be  that 
Di-ennen,  Starr  &  Everett  were  unwillmgtoes- 
taldlsh  the  confidential  relations  of  partner  wiUi 
Arndt,  but  were  willing  to  tmite  their  property 
with  his  money,  to  be  owned  by  a  cotporation 
in  which  all  would  become  stockholders,  ac- 
cording to  tbe  amounts  respectively  contributed 
to  its  capital  stock.   Heoce,  perhaps,  theword- 

[581  clause  last  quoted.   If,  as  the  jury 

were  in  effect  instructed.  Arndt  became  a  pait- 
ner  in  the  firm  of  Drennen,  Starr  &  Everett 
prior  to  the  loss,  thr'n  the  characterof  that  firm 
was  essentially  chuuged;  for,  as  partner,  he 
would  have  become,  at  and  before  the  proposed 
corporation  was  formed,  at  least  as  to  third  par- 
ties, a  general  agent  of  his  copartners,  in  re- 
spect of  all  matters  within  the  scope  and  oblects 
of  the  partnership,  with  authority,  imphed  from 
the  relation  Itself,  to  participate  in  the  control 
and  management  of  the  property,  and,  in  the 
mime  of  the  firm,  even  to  dispose  of  the  entire 
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right  of  all  the  partners  for  partnership  pur- 
poses. The  agreement  is  not,  m  our  Judgment, 
fairly  suscepuble  of  a  construction  which  is  at- 
tended by  such  results.  The  requirement  that 
Arndt  was  to  be  receiTed  into  the  business  upoo 
the  condition,  among  others,  that  the  company 
should  be  incorporated,  and  the  further  require- 
ment that  neither  the  name  nor  the  characterof 
the  firm  wu  to  be  changed  until  tl^  proposed 
corporation  waa  tormea,  cannot  be  satlsfled  by 
any  other  interpretation  than  one  which  ex- 
cludes him  from  all  control  or  management  of 
or  legal  interest  In  the  property  insured,  [wior 
to  the  formation  of  such  corporation. 

It  is  suggested  that  Arndt  would  not  have 
paid  $10,000  in  cash  and  notes  "  into  the  firm 
for  its  use  "  unless  he  supposed  Uiat  he  would 
thereby  acquire  «  present  interest  in  the  firm's 
property.  The  answer  k.  that  the  want  of  bad- 
ness sagacity  in  such  an  arrangement,  if  such 
there  was,  cannot  control  the  interpretation  of 
the  written  agreement  between  the  parties. 
Arndt,  in  effect,  agrwd  to  pay  Drennen.  Stair 
&  Everett  $6,000  on  June  14,  1888,  and  a  like 
Sim  on  January  1,  1886,  with  interest  on  each 
sum  from  January  1. 1888,  until  paid,  for  the 
privily  of  becoiDlng,totheextaitofaudipaj- 
ments,  a  stockholder  in  a  corporation  thereafter 
to  be  formed,  whose  capital  stock  should  rqy- 
resent  all  the  effects  and  rights  of  that  firm,  ss 
of  the  date  from  which  Arndt  was  to  payinter- 
est,  less  any  loss  arising  from  the  non-payment 
of  goods  previously  sold,  increased  by  the 
$10,000  which  Arndt  agreed  to  pay  into  the  cM 
firm.  Buch  was  the  whole  extent  of  the  agree- 
ment 

The  instruction  by  the  court  below  proceeded  (5 
upon  the  ground  that  the  payment  by  Arndt  in 
cash  and  money  of  (be  amount  which  he  agreed 
to  pay,  and  their  receipt  and  entry  upon  the 
books  of  the  firm  to  his  credit,  gave  him  an  in- 
terest as  partner  in  the  business;  whereas,  such 
facts  onlv  established  the  performance  of  some, 
not  of  all,  the  ctmditions  prescribed;  for,  by  tlie 
agreement,  the  formation  of  the  proposed  cor- 
poration was  expressly  made  a  conmtion,  with 
tbe  others  named,  to  Amdt's  becoming  inter 
ested  in  the  business. 

In.  our  judgment,  looking  at  the  whole  agres- 
mmt,  the  parties  did  not  contemplate  a  partner- 
ship and  none  was  ever  established  betweeo 
them.  The  agreement  looked  only  to  a  conio- 
ration,  the  payments  and  other  things  spedfled 
being  in  preparation  for  Its  ultimate  formatioa. 
which  was  an  adequate,  as  it  was  the  actual, 
consideration;  consequently,  there  was.  prior 
to  the  loss  and  under  the  most  liberal  Interpn- 
tation  of  the  policies,  no  change  in  the  title  or 
possesaion  of  the  pnmer^  nor  anj  traubr 
thereof,  that  avoided  the  policies. 

This  is  sufBcient  to  dispose  of  the  case.  Ar 
the  reaaontgiten,  tAsju^^mgntmnt  As  mmtf 
and  a  nao  trial  had. 
True  oop7.  Test; 

James  H.  MoKenner.  Qark,  Bup.  Oomt,  V.  B. 
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rRANCIS  BARBIER,  Flf.  in  Sir., 
«. 

PATRICK  COimOLLT, 

(See  8.  a,  Beporter^  «iL,ff-«.) 

CX^f  ordinancs—vatiditj/  of—ptneer  af  ftitral 
tribunal— police  p<nDer  of  ^te. 

1.  Tbe  ordinance  of  the  dty  and  County  of  Ban 
Tnmolsoo.  prohibiting  the  carrying  on  of  pubUo 
buindries  and  waah  houaea  vlthln  certain  preaoribed 
Umlta  of  the  dty  and  county,  from  ten  o*olock  at 
nlffht  uDtU  ilx  oVfloek  In  the  mornlDg,  to  purelr  a 
poUoe  rasuMtlon  within  the  oompet^wj  of  any 
manftdpafflr,  poaaGaaed  of  tbe  ordinary  powen,  to 
make. 

2.  A  federal  tribunal  cannot  npervte  such  resti- 
latlona ;  my  correction  of  the  action  of  municipal 
bodlea  In  Buch  matten  ean  come  on^  from  ■tate 
Icfflalatlon  or  atate  tribunalB. 

8.  Tbe  Mth  Amendment  at  the  IT.  8.  Conatf  tuttcm 
IB  not  designed  to  Interf^  wltii  the  power  of  the 
State,  aometlmee  termed  Ita  "  police  power,"  to  pre- 
aorlbe  regulations  to  promote  the  health,  praoe, 
morals,  education  and  good  order  of  the  people^ 
[No.  871J 

gubmiUed  Nov.  MS,  1884.    ifeekM  Jem.  S,  1885. 

IN  ERROR  to  the  Superior  Court  of  the  Citv 
and  CouD^  of  San  Francisco,  State  of  Cai- 
iforola. 

Tbe  hlfltoiy  and  facts  appear  in  the  fc^owing: 
Statement  of  the  case  by  Mr.  Jmtiee  XHeld  i 
On  the  8th  of  April,  1884,  the  Board  of  Su- 
perviaore  of  the  City  and  County  of  San  Fran- 
cisco, the  legislativu  authority  of  that  munici- 
neli^,  paBsed  an  ordinance  reciting  that  the  in- 
discnminate  establishment  of  public  laundries 
and  wash  houses,  where  clothes  and  other  arti- 


cles were  cleaoscd  for  hire,  endangered  the  pub- 
lic health  and  the  public  safety,  prejudicoa  th» 
well  being  and  comfort  of  the  community  and 
depredated  the  value  of  property  in  their  neigh- 
borhood; and  then  ordaining,  pursuant  to  au- 
tbori^  ^eged  to  be  vested  in  me  Board  under 
provisions  of  the  State  Constitution  and  of  the 
Act  of  April  18, 1806,  consolidating  the  gov- 
ernment of  the  city  and  county,  that  after  its 
passage  it  should  be  unlawful  ror  any  person  to 
establish,  m^tain  or  carry  on  the  business  (tf 
a  public  laundry  or  of  a  public  wash  house 
within  certain  designated  limits  of  the  city  and 
county,  without  first  having  obtained  a  certifi- 
cate, sinied  by  the  health  officer  of  the  munici- 
pality, that  the  premises  wei-e  properly  and  suf- 
ficiently drained,  and  that  all  proper  arranfra- 
ments  were  made  to  cariy  on  the  business  wiui- 
out  injury  to  the  sanitary  condition  of  the 
neighborhood;  also  a  certincate,  rigned  by  the 
board  of  fire  wardens  of  the  munidpality,  that 
the  stoves,  washing  and  drying  apparatus  and 
the  nppliancesfor  heating  smoothing  irons,  were 
in  good  condition  and  that  their  use  was  not 
dangerous  to  the  surrounding  property  from  l**l 
fire,  and  that  all  proper  precautious  were  taken 
to  comply  with  the  provirions  of  the  ordinance, 
defining  the  fire  limits  of  the  city  and  county, 
and  making  regulations  concerning  the  erec- 
tion and  u^e  of  buildings  therein. 

Tlie  ordinance  requires  the  health  officer  and 
board  of  fire  wardens,  upon  application  of  any- 
one to  open  or  conduct  the  business  of  a  public 
laundry,  to  inspect  the  premises  in  whioi  it  Is 
'proposed  to  carry  on  the  business,  In  order  to 


Non.— OowtttutfoRal  low  ;  poKee  power  ^  Statet ; 
tManeet  t4  tta  eretvfae. 

Tbe  power  of  States  over  police  rwilationa  Is  su- 
preme. Tbe  Legislature  determinea  neceaslty  for, 
and  tbe  courts  the  proper  subleots  of ,  ita  cuerclw- 
SlaughteF-HouKi  dises,  88  U.  8.  (U  Wall.),  XXL. 
8H:  Com.  t.  Alger,?  Cueh.,U:  TftUdb:^  v.TtylOr, 
lUHaas.,  Watertown  v.  Blaro,  100  ]raaB..aiB; 
Lake  View  v.  Rose  HlU  Cemetery.  1Q  HL,  IR;  Dan- 
iels T.  Hllnrd.  77  111., 640;  Boston  Bstt€b.T.UuB^ 

w  u.  8.,  x3a  v..  see. 

Tbe  police  power  of  States  extends  to  the  protec- 
Uon  of  lives,  limbs,  health,  comfort,  morals  and 
'quiet  of  society,  private  Interests  being  subservient 
to  public.  Slaughter-Houee  Cases,  suutn ;  Bos- 
ton Beer  Oo.  \.  Mass.,  •ui>ra,'Kunn  v.  lUmols,  94  U. 
8.,  XXIV..77iI>avl8V.^iR.  B.Co.,17GB.,a!3; 
Toledo,  etc.,  R.  K.  Co.  v.  Jacksoaville,  87  ni.,  87: 
Ae  parte  Sbrader,  83  Cel.,  £79;  Com.  v.  Alger,  7 
CuBlL^  6V;  Pliila,,  etc.,  K.  B.  Co.  v.  Bowers,  4  UousL, 
008. 

The  Lwlslature  mar  f<nUd  a  peison  to  onder^ 
take  a  dangerous  bueinees  except  at  his  own  rUc, 
and  may  forbid  a  hazardous  or  pernicious  business, 
although  it  affects  prior  contracts.  Klrbr  v.  Fa. 
"  .  R.  Oo.,n  Pa.  Stat..fi08;  People  v.  Hawley,8Hkau, 


 tBtatenv  r^nlataorfnriildthesale  of  nio- 

lirfrf**"r  Sold  below  a  oert&ln  standard;  eixplodves 
and  daatferouB  olb  or  other  substances,  and  re- 
OMirs  the  same.  U.B.T.  IWWUt,  TS  U.  8.  <»  ValLl, 

A  lAwMi  auddnv  Hm  mbdemeanor  to  sbU  aof 

A  State  may,  br  subu^irtnt  steCute,  problblt  tbe 
trui9port*tlon  at  dsH  wflQAk  im4er  a  ofaaner  al- 

T.  Hyde  Park.  gTlT-  B^XZrv„lD»;  B.  a,1fflll_ 
iH);  It  may  prohibit  the  csirjlng' of  concealed 


HStid  or  btHfm 
ta  Houfl  dlseascv 
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Btatep.a.B.  Coostltutloa,  42  Cal.,  OTB;  Mogre 
y.  Illinois,  Sfr  U.  8.,  U  How..  13) ;  it  may  provide  for 
the  drojnuur  of  lauds  for  the  benc^Rt  of  public 
healtb  and  the  payment  of  the  coat  by  aseesAuent 
On  ttaelsnil!!!  btni-UUti  ^Dutihelly  V.  Dcvker,  &8  Wis., 
4(H;  8.  C.aa  Am.  Ki  I..,  1»SJ :  it  maj-  ra«nlEte  tbeob- 
Berviuic;e  of  tbe  Sjibbath  (Bt>bl  v.  8tate,  a  Tex.  Ct. 
A]>p..es3;  BzmrU  BnrK  «S  (^.,9;  B.  C,  4B  Am. 
Kep.,  831) ;  or  )otUd  the  sale  of  provWona  mar 
camp-nuntiDn  (Com.  y.  Be)uiie,13SHAaB.,5ca;B.(;^, 
tf  Am.  Rep.,  ZsoJi  reguWe  tbe  carrytav  onof'busf- 
neH  withm  uie  Hate  WBglim  r.  EtTnEer.  4T  Tex- 
Xl\ ;  cr  tmpose  ngulatfcniB  tor  the  protoDtlon  v 
mHrfeetfl  agelnst  feGe  Bale  of  oommoditlcn  unSt  far 
commerce {N.  H.-flU^T,  &  Oo.  T.BunoelLlOann-, 
50;  Btata  V.  Fosdlok,  n  La.AniiHl»>;  or  regulsAs 
the  sale  of  anythlns-  tn^rioas  to  the  pnbUa  morals 
{State  y.  GuTDfl;,  VMe.,tM3i!  or  requSr* 
tiom  for  profBBaioDBi  graduaiee  (BtMS  v;: 

-  Afn.B^iu,  ;  or  estatdtafa  iwilHttonajfot  theqp. 
afiMlan  of  mines  {SjugmsA  t.  reople,  a.  ni„  XITt 
Bsaftds  v.Hl]gard.77IIL,Mini  It  may  atrtborin  » 
municipal  eoipoiatloEt  to  estaUbh  BmUa  vm^ 
wfalah  wooden  DulldlngB  cannot  be  built  HHiiiV 
JCaypn,  US  Mats.,  im. 

CoDgTWe  cannot  legtilste  on  the  Internal  TWace 
of  aState.  Gibbons  v.  Ordra,)iS  IT.  B.  HI  Wheat.), 

An  ordinance  regulating  the  transportation  of 
heavy  merchandise  la  valid.  .People  v.  James,  U- 
Hun,  486. 

Every  oltiren  holds  Us  property  gubject  to  such 
police  regulations  as  tbe  Legtelature  mav  impose 
for  general. welfare.  Brown  t.  Keener,  74  ST.  C,  714; 
PooTv.  Trezler,  TO  N.  C,  XB7, 

When  applied  to  corporations  the  police  power  la 
subject  to  constitutional  limitations,  and  It  cannot 
conflict  with  the  charter.  State  vrFbsillck,  21  La. 
Ann.,SB6;  Lake  Tfew  v.  Rose  HUl Cemet^, SO HL. 
191. 

As  to  cofUtttvHonaHty  oflawtregabMno  th«  gais 
0/  liquors,  see  note  to  Foner  v.gsnsas.n^  D.%.,«upnk 
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ascertain  whether  they  are  provided  with  proper 
drainage  and  sanitary  appliances  and  whether 
the  provisions  of  the  fire  cvdinance  have  been 
complied  with;  and,  if  found  satisfactory  in  all 
respects,  to  issue  to  the  applicant  the  required 
certiflcatea  without  charge  for  the  services  ren- 
dered. Its  4th  section  declares  that  no  person 
owning  or  employed  in  a  public  laundry  or  a 
public  wash  house  within  the  prescribed  limits 
shall  wash  or  iron  clothes  between  the  hours  of 
ten  in  the  evening  and  six  in  the  morning  or 
upon  any  portion  of  Sunday-  and  its  6th  sec- 
tion, that  no  person  eng^ed  in  the  laundry 
business  within  those  limits  shall  permit  any- 
one suiTering  from  an  infectious  or  conttigious 
disease  to  lodge,  sleep  or  remain  upon  the  prem- 
ises. The  violation  of  any  of  these  several  pro- 
visions is  declared  to  be  a  misdemeanor,  and 
penalties  are  prescribed  differing  in  degree  ac- 
cording to  the  nature  of  the  offense.  The  es- 
tnblisIiiDg,  maintaining  or  carrying  on  the  busi' 
ness,  without  obtaining  the  certificates,  is  pun- 
ishable by  line  of  not  more  than  $1,000,  or  by 
imprisonment  of  not  more  than  six  months,  or 
by  both.  Carrying  on  the  business  outside  of 
the  hours  prescribed,  or  permitting  persona  with 
contagious  diseases  on  tile  premises,  is  puniisb- 
able  by  fine  of  not  less  than  $6  or  more  than 
$50,  or  by  iminiaonment  of  not  more  than  one 
month,  or  hj  both  such  fine  and  imprisoDment. 

The  petitioner  in  the  court  below,  the  plaint- 
if(  in  error  here,  was  convicted  in  the  Police 
Judge's  Court  of  the  City  and  Counly  of  Sau 
Francisco,  under  the  4th  section  of  the  ordi- 
nance, of  washing  and  ironing  clothes  in  a  pub- 
lic laundry,  within  the  prescribed  limits,  be- 
tween the  hours  of  ten  o  cloclt  in  the  evening 
of  Slay  1, 1884,  and  six  o'clock  in  the  morn- 
ing of  the  following  day,  and  was  sentenced  to 
imprisonment  in  the  county  jail  for  five  days,  and 
was  accordingly  commiltcd,  in  execution  of  the 
sentence,  to  the  custody  of  tlie  «licriff  of  the  city 
and  county,  who  was  keeper  of  the  county  jail. 
That  court  had  jurisdiction  to  try  him  for  the 
alleged  offense,  if  the  ordinance  was  valid  end 
binding.  But,  alleging  that  his  arrest  and  im- 
prisonment were  illegal,  he  olitained  from  the 
Superior  Court  of  the  City  and  County  a  writ 
of  habeas  coi-pnt,  in  obeaience  to  which  hia 
body  was  brought  before  the  court  by  the  sher- 
iff, who  returned  that  he  was  held  under  the 
commitment  of  the  police  Judge  upon  a  con- 
Tictiou  of  a  misdemeanOT,  the  commitment  and 
sentence  being  produced. 

The  petitioner  thereupon  moved  for  his  dis- 
chargc,on  tbc  ground  that  the  4th  section  of  the 
orflinance  violates  the  I4th  Amendment  to  tlie 
Constitution  of  the  United  States,  and  ccilain 
sections  of  the  Constitution  of  the  State.  Tlic 
particulars  stated  in  which  such  alleged  viola- 
tions consist  were  sulMtantially  these,  omitting 
the  rejietition  of  the  same  podtion:  that  the  sec- 
tion discriminates  between  the  class  of  laborers 
engaged  in  the  laundry  business  and  those  en- 
gaged in  other  kinds  of  business;  that  it  dis- 
criminates between  laborers  beyond  tlie  desig- 
nated limits  and  those  within  tliem;  that  it  de- 
prives the  iKtitioner  of  the  right  to  labor  and, 
as  a  uecessttry  consequence,  at  the  right  to  ac- 
quire property;  that  it  is  not  within  Uie  power 
of  the  Doard  of  Supervisors  of  the  City  and 
County  of  San  Fi-ancisco;  and  that  it  is  un- 
reasonable in  its'  requirements.  The  Superior 
«S4 
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Court  overruled  the  positions  and  dismissed  t^ 
writ,  and  the  petitioner  brought  this  writ  of  error. 

Mr.  A.  O.  Searle*  for  ^ntifl  in  error. 

Mewra.  H.  O.  Sieberst  and  Alfred 
Clarke,  for  defendant  in  error. 

Mr.  Jtutiee  Field  deUvered  the  opinion  a< 

the  court: 

In  this  case  we  can  only  consider  whether  the 
4th  section  of  the  ordinance  of  the  City  and 
County  of  San  Francisco  is  in  conflict  with  the 
Constitution  or  laws  of  the  United  States.  We 
cannot  pass  upon  the  conformity  of  that  aeo* 
tion  with  the  lequirements  of  the  Constitution 
of  the  State.  Our  jurisdiction  is  confined  to  a 
consideration  of  the  federal  question  involved, 
which  arises  upon  an  alleged  conflict  of  the  4th 
section  In  question  with  the  1st  section  of  the 
14th  Amendment  at  the  Constitution  of  the 
United  States.  Ko  other  part  of  ^e  Amend- 
ment has  any  possible  application. 

That  4th  section,  ao  far  as  it  is  Involved  Is 
the  case  before  the  police  Judge,  was  simply  ■ 
prohibition  to  carry  on  the  washing  and  ironing 
of  clothes  in  public  laundries  and  wash  houses, 
within  certain  prescribed  limits  of  the  city  and 
county,from  ten  o'clock  at  niglit  until  six  o  clock 
on  the  momiog  of  the  following  day.  The  pro- 
hibition against  labor  on  Sunday  is  not  Involved. 
The  provision  is  purely  a  police  regulation  with- 
in the  competency  of  any  municipality  pos- 
sessed of  tlic  ordinary  irawers  belonging  to  such 
bodies.  And  it  would  be  an  extraordinary 
usurpation  of  the  authority  of  a  municipal  iiy, 
if  a  federal  tribunal  should  undertake  to  s-uyx^- 
vise  sudi  regulations.  It  may  he  a  necessary 
measure  of  precaution  in  a  city  composed  lat;gely 
of  wooden  buildings  like  San  Francisco,  that 
occupations,  in  which  fires  are  constantly  re- 
quired, should  cease  after  certain  hours  at  night 
until  the  following  morning;  and  of  the  neces- 
sity of  such  regulations  the  municipal  bodies 
are  the  exclusive  judges;  at  least  any  correction 
of  their  action  in  sudi  matters  can  come  only 
from  state  legislation  or  state  tribunals. 

The  same  municipal  authority  which  directs 
the  cessation  of  labor  must  necessarily  prescribe 
the  limits  within  which  it  shall  be  enforced,  «■ 
it  does  the  limits  in  a  city  within  which  wooden 
buildings  cannot  be  constructed.  There  is  no 
invidious  discrimination  against  anyone  within 
the  prescribed  limits  by  such  regulations.  There 
is  none  in  the  regulation  under  considenitikuL 
The  specification  of  t  he  limits  within  which  the 
business  cannot  be  carried  on  without  the  cer- 
tificates of  the  health  officer  and  board  of  fire 
wardens  is  merely  a  designation  of  the  portion 
of  the  city  in  which  the  precautionary  measures 
against  fire  and  to  secure  proper  drainage  must 
})c  taken  for  the  public  health  and  safety.  It  is 
not  legislation  discriminating  against  anyone.  [31] 
All  persons  engaged  in  the  same  business  within 
it  are  treated  alike;  are  subject  to  the  same  re- 
strictions and  are  entitled  to  the  same  privities 
under  similar  conditions- 

The  14th  Amendment,  in  declaring  that  no 
State  "  Shall  deprive  any  person  of  life,  liberty 
or  property  without  due  process  of  law,  nor 
deny  to  any  peraon  within  its  jurisdiction  the 
equal  protection  of  the  laws,"  undoubtedly  in- 
tended, not  only  that  there  should  be  no  arbi- 
trary deprivation  of  life  or  liberty  or  arbitrary 
sixdiation  of  property  but  that  equal  protection 

ut  u.  s. 
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•ud  security  should  be  given  to  all  under  like 
drcunutances  in  the  cojoymcnt  of  tbcir  per- 
ecoal  and  civil  rights;  tliat  all  persons  should 
be  equally  entitled  to  pursue  their  happiness 
and  acquire  and  enjoy  property;  that  they 
should  have  like  access  to  the  courte  of  the 
country  for  the  protection  of  their  persons  and 
property,  the  prevention  and  redress  of  wron^, 
and^e  enforcement  of  contracts;  that  no  im- 
pediment ^ould  be  Interposed  to  the  pursuits 
of  anyone  except  as  applied  to  the  same  pur- 
suits by  others  under  like  circumstances;  thatno 
greater  burdens  should  be  laid  upon  one  than  are 
aid  upon  others  in  the  same  calling  and  condi- 
tion, and  that  in  the  administration  of  criminal 
Justice  no  diflerent  or  higher  punishment  should 
be  imposed  upon  one  than  such  as  is  prescnbed 
to  all  tor  like  ofEeniea.  But  neither  the  Amend- 
ment, broad  and  comprehensive  as  it  Is,  nor  any 
other  amendment  was  designed  to  interfere 
with  the  power  of  the  State,  sometimes  termed 
tts  "  police  power,"  to  prescribe  regulations  to 
promote  tbehealth,  peace,  morals, education  and 
good  Older  of  ihe  people,  and  to  legislate  so  as 
to  increase  the  industries  of  the  State,  develop 
its  resources  and  add  to  its  wealth  and  ^ros- 
pcritv.  From  the  very  necessities  of  society, 
legislation  of  a  spedaf  character,  having  these 
objects  in  view,  must  often  be  had  Id  certain 
districts,  such  as  for  draining  marshes  and  irri- 
gating arid  plains.  Special  burdens  are  often 
necessary  for  general  benefits,  for  supplying 
water,  preventing  fires,  lighting  districts,  clean- 
ing streets,  opening  parks,  and  many  other  ob- 
jects. Reguwions  for  these  purposes  may  press 
with  more  or  lees  weldht  np<Hi  one  than  upon 
8]  another,  but  thQy  are  dengned,  not  to  impoee 
unequal  or  unnecessary  restrictions  upon  any- 
one, Dut  to  promote,  with  as  little  individual 
hiconvenience  as  possible,  the  general  good. 
Though,  in  many  respects,  necessarily  special 
in  their  character,  they  do  not  furnish  just 
ground  of  complaint  if  they  cnierote  alike  upon 
all  persons  and  proper^  under  the  same  cir- 
cumstances and  conditions.  Class  legislation, 
discriminating  ftgainst  some  and  favoring  oth- 
ers, is  prohibued;  but  legislation  which,  in  car- 
rying out  a  public  purpose,  is  limited  in  its  ap- 
plication, if  within  the  sphere  of  its  operation 
It  aCFecta  alike  all  persons  similarly  situated.  Is 
not  wiUiin  the  Amendment. 

In  the  execution  of  admitted  powers  unneces- 
sary proceedings  are  often  required  which  are 
cumbersome,  dilatory  and  exx>ensive,  yet,  if  no 
dificrimination  against  anyone  be  mode  and  no 
substantial  right  be  impaired  by  them,  they  are 
not  obnoxious  to  any  constitutional  objection. 
The  iuconveniences  arising  in  the  administration 
ot  the  laws  from  this  cause  are  matters  entirely 
for  the  consideration  of  the  State;  they  can  be 
remedied  only  by  the  State.  In  the  case  before 
us,  the  provisions  requiring  certificates  from  the 
health  officer  and  toe  board  of  fire  wardens 
may.  In  some  instances,  be  unnecessary,  and 
the  changes  to  be  made  to  meet  the  conditions 
pres<^ribcd  may  be  burdensome,  but  as  we  have 
-said,  this  is  a  matter  for  the  determination  of 
the  municipality  in  the  execution  of  its  police 
powers,  and  not  a  violation  of  any  substantial 
right  of  the  individual. 

Judgment  affirmed. 
True  copy.  Test : 

James  H.  HoSenner,  Cterk,  Sup.  Court,  XT.  S. 

Clted-113  v.  707;  W  U.  B..  Ufi;  lU  U.  &,  BB),  SSL 
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PULLMAN  PALACE  CAR  COMPANY, 
OEOIIGE  M.  PITLLMAN,  LUTHER  H 
PIERCE  XT  AL.,  Appt».t 

V. 

ROBERT  JOHN  SPECK,  JAMES  DUNN, 
By  SuEoM  Straus,  His  Next  Friend,  bt 

AI^ 

(See  8.  Ct  Keporter*s  ed.,  M-Sa.) 

Removal  of  eatu»—iime  of  removal,  how  tUUr* 
mintai 

1.  The  first  term  at  wblch  a  cause  Is  In  lav  triabla^ 

within  the  meanlQflr  of  the  Act  respcotlnff  the  re- 
moval of  causes,  is  that  In  which,  accordlu^  to  the 
rules  of  procedure  of  the  court,  whether  they  be 
■tatutoiT  or  rules  of  the  court's  adoption,  the  cause 
would  stand  for  trial  If  the  partiea  htid  taken  the 
usual  steps  as  to  pleadla^  and  other  prcpnratloiu. 

2.  The  term  at  whlob  the  case  ooula  be  Orst  tried 
Is  to  be  ascertained  by  these  rules  and  not  by  the 
manner  In  which  the  parties  have  complied  with 
them  or  have  been  excused  for  noa-oompllaooe,  by 
the  oourt  or  by  stipulation  among*  themaelves. 

[No.  1060.] 

Bulmitted  Deo.  18,  X88A.  Decided  Jan.  S,  ISSS. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  history  and  facts  of  the  case  sufficiently 
appear  in  Uie  opinion  of  the  court. 

Jfewrs.  Edward  S.  Isham  and  Hnntlng- 
ton  W.  Jaduon.  for  appellants. 
Mr,  A.  M.  Pence,  for  appellees. 

Mr,  Jtutiee  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  an  order  of  the  Circuit 
Court  for  the  Northern  District  of  Illinois,  re- 
manding  to  the  State  Court  a  case  which  had 
been  removed  from  that  court  into  the  Circuil 

Court. 

The  removal  was  prayed  for  In  the  petition,on 
the  ground  that  the  controversy  was  between 
aliens  and  citizens  of  the  State  of  BUnois,  and 
one  of  the  points  argued  before  us  is  that  other 
parties  to  Uie  suit,  with  interest  opposed  to  that 
of  the  appellants,  at  whose  instance  the  removal 
was  made,  are  citizens  also  of  Illinois,  and  for 
that  reason  the  suit  was  not  removable. 

But  we  do  not  pass  on  this  point,  because  we 
aro  of  opinion  that  the  application  for  removal 
came  too  late. 

The  Act  of  March  8,  1876  [18  Stat,  at  L., 
470],  under  which  this  removal  was  asked,  re- 
quires of  the  party  seeking  it  that  "  He  or  they 
make  and  file  a  petition  in  such  suit,  in  vaca 
State  Court,  before  or  at  the  term  at  which  such 
cause  could  be  first  tried,  and  before  the  trial 
thereof  for  the  removal  of  such  suit  into  the 
Circuit  Court." 

Under  the  Act  of  1780,  sec.  12, 1  Stat,  at  L., 
79,  the  right  of  removal  could  only  be  exercised 
by  a  defendant  in  a  court  of  a  Stateof  which  he 
was  not  a  citizen,  and  he  was  required  to  make 
his  application  for  the  remov^  at  the  time  of 
eotenag  his  appearance.  The  reasons  for  this 
were  obviously  that  the  plaintiff,  who  had  se- 
lected the  State  Court  as  his  forum,  should  not 
be  permitted  to  change  it  after  calling  his  adver- 
sary there,  and  that  the  defendant,  who  had  a 
right  of  removal  and  failed  to  exercise  it  at  thtt 
earliest  period  possible,  should  be  presumed  to 
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have  acquiesced  in  the  forum  chosen  hv  the 
plaiQtlff.  The  law  remained  in  this  conaition 
until  an  Act  of  Coogress  of  July  37,  1806.  au- 
tiiorized  an  alien  or  citizen  of  a  State  <rther  than 
that  in  which  the  suit  is  brought,  to  remove  the 
cause,  though  there  be  other  defendants  who  are 
citizens  of  uiat  State,  when  there  can  be  a  final 
determination  of  the  controversy,  so  far  as  he  is 
concerned,  without  the  presence  of  the  other  de- 
fendants. In  (his  class  of  cases,  the  petition  for 
removal  could  be  filed  at  any  time  before  the 
trialorfinalhearingof  thecause.  14Stat.atIj., 
806.  An  Act  to  amend  this  Act,  approved 
March  8,  1867,  authorized  either  plaintiJff  or  de- 

[86]  fepdant  in  a  State  Court,  when  they  were  cit- 
izens of  different  States,  to  remove  tiie  suit,  on 
account  of  prejudice  or  local  influence,  into  the 
Circuit  Court  of  the  United  States,  if  he  filed  in 
the  State  Court  an  afQdavit  of  the  existence  of 
this  cause  of  removal,  at  any  time  before  the 
final  hearing  or  trial  of  the  suit.  These  latter 
Acts  do  not  speak  of  terms  of  the  courts  nor  of 
the  appearance  of  the  moving  party,  but,  using 
the  words  hearing  and  trial  in  their  appropriate 
sense  of  a  bearing  in  chancery  and  a  triul  at  law, 
permit  the  removal  at  any  time  before  the  hear- 
ing or  the  trial  is  begun.  Benunai  Qua,  100  U. 
8.  467  [X2CV.,  698f 

The  Act  of  187S  which  governs  the  case 
before  us,  while  superseding  by  its  general  pro- 
visions nearly  all  the  removal  statutes,  pre- 
scribes a  rule  which  is  neither  so  stringent  as  the 
Act  of  1789,  nor  so  lax  us  tliose  of  18ti6  and 
1867.  While  the  party  who  has  a  case  for  re- 
moval Is  not  put  to  his  election  to  exercise  or 
abandon  the  ngbt  to  remove  at  the  moment  of 
entcriner  his  appearance,  be  is  not  pcriuitted  un- 
reasonably to  delay  this  election  during  all  the 
period  incident  to  the  preparation  of  the  case, 
until  both  parties  find  themselves  in  condition  to 
go  to  trial  at  law  or  are  ready  for  a  hearing  in 
chancery.  The  later  Act  clearly  requires  more 
diligence  in  making  the  election  than  this.  If  it 
haa  intended  to  enact  that  the  removing  party 
had  until  the  case  was  ready  for  trial  on  both 
sides  or  was  fully  at  issue  or  was  noticed  or  set 
down  for  trial,  it  would  have  been  easy  to  indi- 
cate this  in  words.  Tbe  language,  however, 
which  was  adopted,  means  a  very  diiTereat 
tiling.  It  is  not  tbe  time  when  the  case  stands 
ready  for  trial  on  the  calendar,  but  the  term  at 
whioi  it  could  be  Jirat  tried.  Not  tbe  term  at 
which  the  jiarty  can  no  longer  delay  a  trial,  but 
the  term  at  which  it  etwU  be  fint  tried.  These 
words  have  no  meaning  if  they  do  not  mean  the 
first  term  after  the  commencement  of  the  suit  at 
which  a  trial  was  in  order,  was  a  thing  which 
the  urging  or  pursuing  party  had  a  right  to  look 
for,  and  to  put  his  auversarv  toashowingif  he 
desired  a  continuance.  In  the  language  of  this 
court,  "  The  election  must  be  made  at  the  first 
term  at  which  the  cause  is  fai  law  triable." 
BaJMU  T.  Clark,  108  U.  S.,  606  [XXVI.,  507]. 
In  other  words,  at  that  term  in  which,  according 

rSTl  ^  "^'^  °*  procedure  of  thecourt,  whether 
"*  they  be  statutory  or  rules  of  the  court's  adop- 
tion, the  cause  would  stand  for  trial  if  the  par- 
tics  had  taken  the  usual  steps  as  to  pleading  and 
other  preparations.  This  term  at  which  the  cose 
could  he  first  tried  is  to  be  ascertained  by  these 
rules,  and  not  \n  the  manner  in  which  the  par- 
tics  have  complied  with  them,  or  have  been  ex- 
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cused  Ux  noD-compIiance  by  the  court  or  hj 
stipulation  among  themselves. 

On  this  point  the  language  of  HcCrary,  (hr- 
euit  JvOge,  In  Murray  v.  Hotdeii,  1  McCrary, 
841,  is  veiy  pertinent. 

"One  of  tbe  objecU,"  he  says,  "of  the  Act 
of  1875  was  to  prevent  the  abuses  which  had 
been  practiced  under  the  Acts  of  1866  and  1867, 
which  allowed  a  removal  at  any  time  before  the 
final  hearing.  It  was  evidently  the  purpose  of 
Congress  to  fix  an  earlier  and  definite  time, 
which  would  not  permit  the  litigant  to  experi- 
ment  in  the  State  Court  until  satined  he  would 
fail  there,  and  then  change  his  forum.  In  all 
the  States  tliere  is  by  law  or  rule  a  trial  term, 
t.  a  term  at  which  a  cause  may  (or  tbe  first 
time  be  called  for  a  trial.  In  practice,  but  few 
contested  cases  ore  tried  at  the  first  trial  term, 
and  it  often  happens  that  controversies  arise 
upon  questions  of  pleading,  so  that  no  issues  of 
fact  are  joined  at  that  term.  It  is,  neverthe- 
less, the  term  at  which,  within  the  meaning  of 
tlie  law,  such  coses  could  be  first  tried  and, 
therefore,  is  the  term  at  or  before  which  th» 
petition  for  removal  must  be  filed." 

The  case  of  Babbitt  v.  Clark,  supra,  in  tliis 
court,  is  also  in  point.  The  court  there  says: 
"The  Act  of  Congress  does  not  provide  for  the 
removal  of  a  cause  at  the  first  term  at  which  a 
trial  can  be  had  on  the  issues,  as  finally  settled 
by  leave  of  court  or  otherwise,  but  at  the  first 
term  at  which  the  cause,  as  a  cause,  could  be 
tried." 

Under  this  construction  of  the  statute,  which 
Is  undoubtedly  sound,  tlicre  is  no  difficulty  in 
deciding  this  case.  While  it  is  a  chancery 
cause,  the  same  principles  must  govern  it, 
though  it  may  require  a  little  more  core  in  de- 
termining when  it  could  be  first  tried. 

It  appears  by  a  stipulation  in  the  case  that 
the  first  Monday  in  every  month  is  tbe  begin- 
ning of  a  new  terra  of  the  Superior  Court  of 
Cook  County,  from  which  this  suit  was  re- 
moved. It  also  appears  timt  tbe  suit  was  [68] 
brought  to  the  September  Term,  1888,  of  that 
court,  and  the  defendants,  who  were  Uie  remov- 
ing party  and  arc  also  appellants  here,  obtained 
an  extension  of  time  by  order  of  the  court,  for 
thirt_y  days  from  September  20,  to  answer  the 
oripnal  bill,  and  like  time  was  granted  to  the 
defendants  in  a  cross-bill  to  answer  that  lliis 
time  was  extended  afterwards  in  both  cases  by 
agreement  of  counsel  until  January  11, 1834. 
and  on  that  day  they  wei^e  filed,  llie  aN>lica- 
tion  for  this  removal  was  made  in  the  f«bru- 
ary  Term,  1884. 

It  thus  appears  that,  including  the  appear- 
ance term  at  which  the  case  might  have  been 
tried  if  appellant  bad  answered  according  to 
rule  insteaa  of  obtaining  an  extension  of  thirty 
days  by  order  of  the  court,  there  were  five 
terms  of  the  court  at  which  the  motion  could 
have  been  made  for  removal  in  which  no  such 
motion  was  made.  We  see  no  reason  why  this 
case  was  not  triable  at  any  of  those  terms  ac> 
cording  to  the  due  course  of  proceedings  in 
such  cases.  The  only  reason  why  it  was  not  so 
tried,  was  the  time  beyond  that  of  the  usual 
course  prescribed  by  rule,  which  was  obtained 
by  order  of  the  court  or  by  agreement  of  the 
mrUes.  The  case  was  certdmy  triable  at  the 
January  Term,  after  the  answers  were  all  in, 
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for  It  could  have  been  then  tried  on  bill  and 
answer,  or  the  plaintiff  have  been  forced  to  file 
replication,  which  could  have  been  done  in- 
•tanter. 

The  decree  of  the  Circuit  Court  remanding  the 
tarn  to  the  SteUe  Gowrt  it  a_0rmed, 
Trueoopr.  Test: 

James  H.  MoKeoner,  Clerk,  Sup.  Oourt,  IT.  8. 

ateA-118U.a.7S,7tf. 


CHARLES  E.  HESS,  Plff.  in  Err., 
e. 

WILLIAM  REYNOLDS,  Admr.  of  the  Estate 
of  Wabber  a.  Shbbwood.  Deceased. 

(See  8.  a.  Reporter's  «dL,  79-81). 

Proceeding  to  recater  a  d^t  from  an  adminit- 
tratoT  remoToble  from  State  to  Federal  Court 
—Act  of  March  S,  287S—eeetion  6S9,  S.  S. 
not  r^iealed— time  «f  remopol—^lnal  hearing 
— Cfireuit  Oourt 

*L  A  proceedlnv  In  a  State  Court  against  an  ad- 
ministrator, to  oEtaln  payment  of  a  debt  due  by 
the  decedent  in  bis  lifetime,  Is  remorable  Into  a 
oourt  of  the  United  states,  wben  the  creditor  and 
the  administrator  are  citizens  of  different  States, 
notwlthatandlnff  the  state  statute  may  enact  that 
■uoh  claims  can  only  be  established  in  a  Probate 
Court  of  the  State,  or  by  appeal  from  that  oourt  to 
■ome  otber  State  Court. 

&  Tb9  Act  of  March  8, 1B75,  to  determine  the  Ju- 
liBdletion  of  the  Clroult  Courts  and  regulate  the 
removal  of  causes  from  State  Courto,  does  not  re- 
peal or  supersede  all  other  statutes  on  those  sub- 
jects, but  only  auoh  as  are  In  conflict  with  this  lat- 
ter statute^  The  tbird  clause  of  section  ew  of  the 
Revised  Statutes  Is  not,  tbwefore,  abrogated  or 
repealed. 

S.  An  apnllcatlon  for  removal  under  that  clause 
Is  in  time  If  made  before  ttie  trial  or  floal  hearing 
of  the  cause  In  the  State  Court. 

4.  The  report  Of  commissioners  to  whom  a  claim 
has  been  referred  hy  a  Probate  Court,  under  the 
statutes  of  Mlchlmn,ls  notsuoh  final  hearing  with- 
in the  meaning  oi  that  section. 

5.  The  removal  In  all  cases  Is  into  the  Circuit 
Oourt  of  the  District,  which  embraces,  territorial- 
ly, the  State  Court  In  which  the  suit  to  pending  at 
the  time  of  (he  removal^  without  regeird  to  the  plaoe 
where  It  originated. 

[No.  844.] 

Submitted  Dec  9, 1884.    Bedded  Jan.  S,  1885. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mea»r».  Henry  Newbeg^in  and  B.  B, 
King^ry,  for  plaintiff  in  error: 

The  courts  of  the  United  States  have  juris- 
diction over  claims  against  the  estntes  of  de- 
ceased persons.  The  mode  of  proving  them 
prescribed  by  the  State  is  not  exclusive. 

Paynev.  Hook,  1  Wall.,  426  (74  U.  8.,  XIX., 
260);  Unitm  Bk.  v.  Jolly,  18  How..  M)3  (59  U. 
8.,  XV.,  472);  Suydam  v.  Broadnaa,  14  PeL, 
67;  WiUianuv.  Benedict,  8  How.,  107;  Chetoett 
T.  Moran,  17  Fed.  Rep.,  820;  8outhu>orth  v. 
Adame.  8  Biss.,  521. 

Wherever  a  probate  matter  assumes  Id  the 
State  Court  the  phase  of  a  controversy,  it  may 
be  removed  into  the  Federal  Court. 

Ga»w»  V.  Fuento,  03  U.  8.,  10  (XXIIL,  524); 
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Eilia  T.  Davie,  109  U.  S..  485  (XXVII.,  1006). 

"If  the  State  Legislatures  could,  by  investing 
certain  courts  with  exclusive  jurisdiction  over 
certain  subjects,  deprive  the  Federal  Courts  of 
all  jurisdiction,  thev  might  seriously  interfere 
witii  the  right  of  the  dt^en  to  resort  to  these 
courts." 

Barrow  v.  Sunton,  99  U.  8.,  86  (XXV.,  408); 
Daeitv.  Jamet,  10  Biss.  (C.  C),  61;  SuUivan 
.tlndiM,  4  Hu^es  (C.  C),  290;  Clajwv.Dittman, 
18  Co. ,  428;  Fyaaer  t.  Col.  Dr.  d  Smdting  Co., 
2McCrary  (C.  C.),ll;  Ry.  Oo.y.  Whitton,\Z 
Wall.,  270  (SOU.  S..  XX.,  671);  Denniek 
R.  R.  Go..  108  U.  8..  11  (XXVL,  439). 

Mr.  E^ar  M.  Marble,  tfst  defendant  in 
error: 

The  proceedingto  obtain  payment  of  a  claim 
against  an  estate  is  exclusively  within  the  ji^ 
nsdictioQ  of  the  State  Courts. 

Laroe  v.  Freeland,  8  Mich.,  681. 

The  determination  of  the  State  Court  is  cer* 
tified  to  the  Probate  Court,  and  chums  jwid 
upon  the  basis  of  the  allowance  made.  Its 
most  effect  is  to  modify  the  list  and  anumnt  of 
claims,  and  regulate  the  account  oi  the  Pnn 
bate  Court. 

Howell,  Stats,  of  Mich.,  tecs.  0018.  5928, 

5924,  6925. 

The  adjustment  of  each  claim  presented  is 
not,  in  any  true  sense,  a  suit  between  two  par- 
ties, and  it  is  only  soch  a  suit  that  can  be  re- 
moved. 

WeitY.  Aurora  City.  6  Wall..  189  (78  U.  S.. 
XVin.,  810);  Duivivier  v.  Bopkitu,  116  Mass.. 

128. 

When  a  case  is  Icgnlly  removed  it  is  thence- 
forth to  proceed  to  trial,  judgment  and  execu- 
tion, and  cannot  afterwards  w  remanded  to  the 
State  Court  for  any  purpose. 

KaruMiae  v.  Martin,  15  How.,  198;  Tns.  Co.  t. 
Dunn,  19  Wall.,  214  (86  U.  8.,  XXII..  68); 
Mahone  v.  R.  R.  Corp.,  Ill  Mass.,  72;  Par- 
tridge V.  Ina.  Co.,  16  Wall,  678  (82  U.  8.. 
XXI.,  229);  Duvivier  v.  Bopkint,  116  Mass., 
125. 

It  follows  that  the  matter  or  claim  is  not  sub- 
ject to  removal,  as  the  United  States  Coiut 
could  not  enforce  its  final  determination  or  con- 
clusion in  this  cose. 

The  application  for  removal  Is  to  an  ^pel- 
late  court,  not  the  court  or  tribunal  of  original 
jurisdiction.    It  was  therefore  made  too  late. 

Stevenson  v.  WiUiami.  19  Wall.,  578  (86  U. 
8.,  XXII.,  162);  Vannevar  v.  Bryant,  21  Wall., 
41  (88  V.  S.,  XXII..  476);  LowCY.  WiUiame,  94 
U.  8..  650(XXIV.,216);  Oaineev.  Fuentet,92 
U.8.,10(XXIII.,524);S/wfcri£*'*TrtH,21Wall., 
504  (88  U.  S.,  XXII.,  599);  Yonley  v.Lavender, 
21  Wall.  276(88  U.  8.,  XXII.,  636);  Tarverv. 
Tarter,  9  Pet.,  174;  Fouvergne  v.  Neu>  (Meant, 
18  How.,  470  (59  U.  8.,  XV.,  899);  Adams  v. 
Pretton,  82  How.,  478  (88  U.  S.,  XXI.,  273). 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  judgment  of  the 
Circuit  C3ourt  for  the  Eastern  District  of  Mich- 
igan, remanding  a  cause  to  the  State  Court, 
from  which  it  had  been  removed  into  the  Cir- 
cuit Court. 

The  record  shows  that  plaintiff  in  error,  who 
was  a  citizen  of  Missouri,  prosecuted  his  claim 
in  the  Probate  Court  of  Ionia  Coun^,  Micht 
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gan,  against  the  estate  of  Warren  Sherwood, 
deceased,  of  vhich  William  ReynoSda  had  been 
appointed  administrator.  The  claim  being  re- 
sisted was,  in  due  course  of  proceeding,  re- 
ferred to  commifisionets  appointed  by  the  pro- 
bate Judge,  who  reported  against  its  allowance. 
Thereupon  Hess,  as  the  Michigan  Statute  au- 
thorized, app^ed  to  the  Circuit  Court  of  Ionia 
County,  where  he  was  entitled  to  a  trial  by 
jury.  The  Judge  of  that  court  having  been 
counsel  for  the  administrator  in  the  case,  it  was 
by  proper  order  removed  to  Qie  Circuit  Court 
of  Jaekscm  Coun^  after  a  delay  of  several 
years,  and  from  uiat  court  into  the  Circuit 
Court  of  the  United  States,  on  the  affidavit  of 
Hess  that  he  had  reason  to  believe  and  did  be- 
lieve that,  from  preludlce  and  local  influence, 
he  would  not  be  able  to  obtain  justice  In  said 
State  Court. 

The  first  objection  to  the  removal  is,  that  the 
proceeding  in  the  State  Court,  which  was  com- 
menced in  the  Probate  Court  to  obtain  payment 
of  a  claim  against  the  estate  of  a  decedent,  then 
under  administration  in  that  court,  was  within 
the  exclusive  jurisdiction  of  the  State  Court, 
and  could  not  be  transferred  to  a  court  of  the 
United  States. 

This  proposition  has  beun  often  asserted  here 
and  as  often  denied. 

It  is  not  denied  that  the  laws  of  the  States 
are  valid  which  provide  for  the  descent  and 
distribution  of  property  of  a  decedent,  for  the 
proof  and  registration  of  wills,  for  the  collec- 
tion of  debts  due  to  the  decedent,  and  the  pay- 
ment of  the  debts  which  he  owed  at  the  time  of 
his  death.  Nor  is  It  denied  that  such  courts  as  are 
usually  called  l*robate  Courts  are  rightfully 
vested  in  a  ^neral  way  with  authority  to  su- 
pervise the  collection  of  these  debts  and  other  as- 
sets, the  payment  of  the  debts  of  the  decedent, 
and  to  mabe  distribution  of  the  remainder. 

But  the  estate  of  a  decedent  is  neither  a  per- 
son nor  a  corporation.  It  can  neither  sue  nor 
be  sued.  It  consists  of  property  or  rights  to 
property,  the  title  of  which  passes  on  his  death 
with  right  of  possession,  according  to  the  vary- 
ing laws  of  the  States,  to  executors  of  a  will,  wa- 
mmistrators  of  estates,  heirs  or  derlsocs,  as  the 
case  may  be. 

These  parties  represent  in  their  respective 
characters  the  rights  which  have  devolved  on 
them  in  any  controversy,  leral  or  equitable, 
which  may  become  a  matter  of  judicial  contest 
with  other  parties  having  conflicting  interests. 
In  regard  to  controversies  with  debtors  and 
creditors,  the  executor  if  there  be  a  will,  or  the 
administrator,  if  one  has  been  appointed,  rep- 
resents the  rights  and  the  obligations  which  had 
been  those  of  the  deceased.  The  right  of  the 
administrator  or  executor  to  sue  in  the  ordinary 
courts  of  tlie  country  to  enforce  the  payment  of 
debts  owing  the  decedent  in  his  lifetime,  and 
unpaid  at  hisdcath,hasalways  been  recognized; 
and  it  is  believed  that  no  system  of  administer- 
ing the  estates  of  decedents  has  changed  this 
principle. 

The  courts  of  the  United  States  have  always 
been  open  to  such  actions  when  the  requisite 
citizenship  exists,  and  for  this  purpose  the  citi- 
zenship of  the  administrator  or  executor  con- 
trols, and  not  that  of  tlie  decedent. 

So,  also,  until  recent  times,  the  administrator 
or  executor  was  liable  to  be  sued  In  the  ordi- 
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naiy  courts,  whether  state  or  natixmal,  on  obl^ 
gadons  contracted  by  the  decedent,  and  aneb  li 
probably  the  law  of  most  of  the  States  of  the 
Union  at  this  day.  To  such  a  suit  the  admin- 
istrator could,  at  common  law,  have  pleaded 
that  there  were  no  assets  In  his  hands  unadmin- 
istered,  or  he  could  have  denied  the  cause  ofao 
tlon  set  up  bv  plaintiff.  How  far  a  denial  of 
assets  would  be  a  good  plea  now  depends  on 
the  statutes  of  the  various  States  and  the  varl^ 
ous  modes  of  obtaining  equality  of  distribution 
amone  creditors,  where  there  u  not  enough  to 
pay  alL 

Such  suits,  in  the  absence  of  any  controlling 
law,  can  be  brought  and  have  been  brought  in 
the  courts  of  the  United  States  where  the  requi- 
sites of  jurisdiction  between  the  parties  exist 
This  jurisdiction  of  the  courts  of  tbo  United 
States,  in  controversies  between  citizens  of  dif- 
ferent States,  cannot  be  ousted  or  annulled  fay 
statutes  of  the  States  assuming  to  confer  it  ex- 
clusively on  their  own  courts. 

It  may  be  convenient  that  all  debts  to  be  paid 
out  of  the  assets  of  adeceased  man's e&tate shall 
be  established  in  the  court  to  which  the  law  of 
the  domicU  has  confided  the  general  adminis- 
tration of  these  assets.   And  the  courts  of  the 
United  States  will  pay  respect  to  this  principle 
in  the  execution  of  the  process  enforcuig  their 
judgments  out  of  these  assets,  so  far  as  the  de- 
mands of  justice  require.  But  neither  the  prin- 
ciple of  convenience  nor  the  statutes  of  a  State 
can  deprive  them  of  jurisdiction  to  hear  and 
determine  a  controversy  between  citizens  of  dif- 
ferent States  when  such  a  controversy  la  dis* 
tincUy  presented,  because  the  j^adgmcnt  may 
affect  ttie  administration  ordistnbution,  in  an* 
other  forum,  of  the  assets  of  the  decedent's  es- 
tate.   The  controverted  question  of  debt  or  no 
debt  is  one  which,  if  the  representative  of  the 
decedent  is  a  citizen  of  a  State  different  from 
that  of  the  other  party,  the  party  properlv  sito- 
atcd  has  a  right,  given  by  tne  Constitution  M 
the  United  States,  to  have  tried  ongioally  or  br 
removal  in  a  court  of  the  United  States,  which 
cannot  be  defeated  by  state  statutes  enacted  for 
the  more  convenient  settlement  of  estates  of  de- 
cedents. 

These  views  have  been  expressed  by  this  court 
In  many  cases  where  they  were  proper  KTOunds  [jg 
for  the  decisions  made.  The  latest  of  tliem,  In 
which  the  others  are  reviewed  with  care,  is  that 
of  mU  T.  Davtg.  109  U.  8.,  486  rXXTH., 
lOOC],  in  which  the  opinion  was  delivered  by 
Mr.  Jimtice  Matthews.  Among  the  coses  there 
cited  with  approval  is  that  of  Qainet  v.  Fuenta, 
92  U.  S.,  10  rXXIII..  6241.  That  was  a  suit 
brought  in  the  Second  District  Court  for  the 
Parish  of  Orleans,  which,  by  the  laws  of  Loui- 
siana, was  vested  with  lurisaiction  over  estates 
of  deceased  persons  bkA  probate  of  wills.  It 
was  brought  to  annul  the  will  of  Daniel  Clait 
and  to  set  asidetbedecreeof  the (»urt  by  which 
it  was  admitted  to  probate. 

Application  for  removal  of  the  case  Into  the 
Circuit  Court  for  the  United  States,  on  the 

Sound  of  prejudice  and  local  influence,  under 
e  Act  of  1367,  as  in  the  case  now  before  the 
court,  was  refused,  though  the  requisite  dtiHo* 
ship  of  the  parUes  was  shown.  The  action  d 
the  District  Court  having  been  affirmed  in  ttw 
Supreme  Court  of  that  State,  the  case  vai 
brought  here  on  the  allegation  of  error  in  refus- 
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Ing  to  grant  the  order  of  remoTsI.  The  same 
argument  was  advanced  In  favor  of  the  exdu- 
rive  jurisdictioD  of  the  State  Court  as  in  the  brief 
(Hf  the  counsel  in  the  present  case.  But  Uiis 
court  said:  "The  Constitution  imposes  no  lim- 
itation upon  the  class  of  cases  involrlng  con- 
troversies between  citizens  of  different  States  to 
which  the  judicial  power  of  the  United  States 
may  be  extended;  and  Congress may.therefore, 
lawfully  provide  for  bringing,  at  the  option  of 
either  of  tlie  parties,  all  such  controversies  with- 
in the  juiismction  of  the  federal  Judiciaiy." 
"And  if  by  the  law  obtaining  in  the  State,  cus- 
tomary or  statutory,  they  can  be  maintained  In 
a  State  Court,  whatever  designation  that  court 
may  bear,  we  think  they  may  be  maintained  by 
original  process  in  a  Feiieral  Court,  where  the 

Krtics  on  ouc  side  are  citizens  of  the  State  of 
luisiana,  and  on  the  other  citizens  of  other 
States."  This  court  reversed  the  judgment  of 
the  Louisiana  courts,  and  held  that  the  applica- 
tion for  tlic  removal  should  have  been  gnuitt-d, 
and  ordered  the  case  to  be  remanded  to  tlie  Par- 
ish District  Court,  with  directions  to  make  tlie 
.  transfer.  The  cases  of  Payne  v.  Hoofc,  7  Wall., 
425  [74  U.  S.,  XIX..  260],  and  Hyde  v.  Stone, 
20  H0W..ITO  [61  U.S.,XV..874],  are  to  the  same 
effect.  Ill  the  latter  case  the  court  said,  with 
much  force  and  propriety,  that  it  "Had  repeat- 
edly decided  that  the  jurisdiction  of  the  courts 
of  the  United  States  over  controveraies  between 
citizens  of  different  States  cannot  be  impaired 
by  ihe  laws  of  the  States  which  prescribe  modes 
of  redress  iu  their  courts  or  which  regulate  tlie 
distribution  of  their  judicial  powers. ' 

The  case  of  the  Bi'om  Co.  v,  Paiteraon,  98  U. 
S.,  403  [XXV.,  2061.  is  also  In  point  That 
was  a  special  proceeding  to  condemn  property 
under  laws  of  the  State  of  Minnesota  in  the  ex- 
ercise of  the  right  of  eminent  domain,  which, 
commencing  before  special  commissioners  to 
assess  damages,  was  by  appeal  brought  into*a 
court  of  general  jurisdiction,  and  from  there 
removed,  rightfully  as  thi.s  court  held,  into  the 
Circuit  Court  of  the  United  States. 

The  case  before  us  was  one  tx;movable  into 
the  court  of  the  United  States. 

The  next  objection  to  the  removal  is  that  the 
application  was  made  too  late. 

If  the  case  is  only  removable  under  the  Act 
ijfi  1879,  and  if  that  statute  repeals  or  supersedes 
all  other  statutes  for  the  removal  of  cjiuses  from 
the  State  Courts  bto  the  Circuit  Courts  of  the 
United  States,  then  the  motion  was  made  too 
late,  for  there  was  a  period  of  five  years  in  the 
Circuit  Court  of  Ionia  County  during  all  which 
time  the  case  stood  for  trial.  See,  iPalace  Car 
Co.  V.  ^)eek  andothen,  just  decided,  arite,  ^5. 

But  though  such  has  often  in  argument  lx>eu 
asserted  to  be  the  effect  of  the  Act  of  1876, 
tlie  language  of  the  repealing  clause  of  it  is  not 
so  comprehensive.  That  language  is  "Thatall 
Acts  and  parts  of  Acts  In  conflict  with  tfaepro- 
vlsions  of  this  Act  are  hereby  repealed."  This 
implies  veiy  stronj^y  that  there  mar  be  Acts 
on  the  same  subject  which  are  not  thereby  re- 
pealed. 

The  usual  formula  of  a  repealing  clause  in- 
tended to  be  universal  is,  that  all  Acts  on  this 
subject  or  all  Acts  coming  within  its  purview, 
arc  reiieolcd,  or  the  Acts  intcniled  to  be  repealed 
are  named  or  specifically  referred  to.  In  this 
lis  L'. »». 


case  the  effect  of  the  statute  as  a  repeal  by  im- 
plication, arising  from  inconsistency  of  provis- 
ions or  from  the  supposed  intention  of  the  Leg- 
islature to  substitute  one  new  statute  for  idl  [803 

f trior  legislation  on  that  subject,  is  not  left  to 
ts  usual  operations,  but  the  statute  to  be  re- 
pealed must  be  In  c<mflict  with  the  Act  uodei 
consideration  or  that  effect  does  not  follow. 
And  this  was  wise,  for  Congress  well  knew 
that  there  were  many  provisions  of  the  taws  for 
such  removals  which  might  or  micrht  not  come 
under  the  provisions  of  the  Act  of  1875  and 
which  mlebt  be  exercised  under  regulations 
different  from  that  statute,  and  accordingly 
these  were  left  to  stand,  so  far  as  they  did  not 
conflict  with  that  Act. 

The  provisions  of  the  Act  of  1867,  by  which 
removals  are  authorized  on  the  ground  of  prej- 
udice and  local  influence,  is  embodied  in  the 
Revised  Statutes  in  the  third  clause  of  section 
639.  It  declares  that  in  such  a  case,  with  the 
requisite  citizenship,  when  the  non-resident 
party  files  the  proper  affldavit,  at  any  time  bditn 
the  tnal  or  pial  hearing  of  the  wait,  it  shall  be 
removed.  We  do  not  think  this  provision  is 
embraced  in  the  Act  of  1875,  which  says  notli- 
ing  about  prejudice  or  local  influence,  and  is 
not  in  conflict  with  that  Act.  We  are  of  opin- 
ion that  this  clause  of  section  639  remains  and 
is  complete  in  itself,  furnishing  its  own  pecul- 
iar cause  of  removal  and  i)rcscribiug,  Ifst  rea- 
sons appropriate  to  it,  the  time  withm  which  it 
must  be  done.  One  of  these  reasons  is,  that 
the  prejudice  may  not  exist  at  the  beginning, 
or  the  hostile  local  influence  may  not  become 
known  or  developed  at  an  earlier  stage  of  the 
proceedings.  Congress,  therefore,  intended  to 
provide  against  tiiis  local  hostility,  whenever  It 
existed,  up  to  the  time  of  the  trial. 

It  is  said,  however,  that  the  trial  spoken  of 
had  taken  place  before  the  commissioners  of 
Ionia  County,  to  whom  the  ca.se  had  been  re- 
ferred. But  we  do  not  look  at  that  proceeding 
as  a  trial  within  the  meaning  of  the  statute.  It 
was  merely  a  report,  subject  to  be  afllrmed  or 
rejected  by  the  prulxite  Judge,  and,  by  the  ex- 
press terms  of  the  statute,  subject  to  a  right  of 
appeal  to  a  court  in  which  a  tml  by  jury  could 
be  had.  The  latter  was  the  trial  or  final  hear- 
ing of  the  suit  which  would  conclude  the  right 
of  removal,  and  until  such  trial  commenced  the 
right  of  removal  under  this  provision  remained. 

It  is  argued  that  the  cause  should  have  been 
removed  to  the  Circuit  Court  for  the  Western  £81] 
District  of  Michigan  Instead  of  the  Eastern,  be* 
cause  the  County  of  lonlo.  In  which  the  suit 
originated,  is  in  tne  former. 

But  the  language  of  the  removal  statute  is, 
that  suits  sliallbe  removed  into  the  Circuit  Court 
of  the  district  where  such  suits  are  pending. 
Undoubtedly  this  means  where  they  are  pend- 
ing at  the  time  of  removal.  Tliis  suit  was  not 
then  pending  In  the  Western  District  of  Michi- 
gan, but  in  the  County  of  Jackson,  which  Is  in 
the  Eastern  District  of  that  State. 

We  are  of  opinion  that  the  case  was  prop- 
erly removed  from  the  Circuit  Court  of  Jack- 
son County  into  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan,  and 
that  that  on>ut  erred  In  remanding  it 

iito  Ju^eaunt  to  that  ^eet  ii.  thtrtfore,  re- 
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ttened,  with  iiutructiona  to  proceed  in  the  eate 
aeeordiag  to  lav. 

Mr.  JuiUee  Gray  dfasents. 

Uueonpr.  Test:  _ 
Junes  H.  IfoKeniWi  Glaik,  Bop.  Ooort,  17.  B. 


JOHN  K.  FINDLAT,  Plff.  in  Srr., 
c. 

THOMAS  MCALLISTER  ei  ai. 

{See  a.  O,  Hoporter's  ed..  104-116.) 

OemUning  to  prevent  eotleetion  ^  tax,  token  oe- 
ti»nat'}—in»uJlleient  d^erm. 

1,  Where  oertaln  inhabitants  of  a  county  com- 
bined and  oonapirpd  together  to  prevent  the  oolleo- 
tfoo  of  a  tax  to  pay  plalntlfl  a  Judgment  vhlob  he 
hat  against  the  oountr,  and  tbreala  and  hostile 
damonstrationi  prevented  the  coUeotion  of  the  tax 
and  the  peymenl  of  the  Judgment,  the  plaintiff  has 
for  aaoh  wrongful  acts  a  oauM  of  aonon  againrt 
them. 

2.  It  is  no  answer  to  the  action,  to  say  that  the 
judgment  of  the  plaintiff  Is  still  In  force  and  bear- 
ing Interest  and  that  the  lUrtUtr  <tf  the  ooun^  stlU 
remains  undJeturbed. 

[No.  117.] 

Submitted  Bee.  t,  m^.    Decided  Jan.  If,  188S. 
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N  BRBOR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missotiri. 
The  history  and  facts  appear  in  the 

Statement  of  the  case  by  Mr.  Jtutice  Wooda: 
The  piMntiff  in  error  was  the  plaintiff  in  the 
Circuit  Court.  He  brought  ms  suit  against 
Thomas  McAllister  and  fourteen  other  defend- 
ants to  recover  damages  upon  a  cause  of  action, 
which  were  stated  in  his  petition  substantiaJlv 
as  follows:  the  plaintiff,  being  the  holder  aod 
owner  of  certain  bonds  issued  by  the  County  of 
Scotland,  in  the  State  of  Missouri,  and  of  cer- 
tain interest  coupons  detached  tberofrom,  re- 
covered, on  September  25,  1877,  in  the  some 
circuit  court  in  which  the  present  action  was 
brought,  a  judgment  on  his  coupons  against  the 
county  for  the  sum  of  $4,008.86.  The  county 
failing  to  pay  the  judgment,  the  circuit  court 
iflsuea  a  peremptory  writ  of  mandamus  com- 
manding the  County  Court  of  ScoUand  County 
to  levy  and  cause  to  be  collected  a  special  tax 
upon  all  the  taxable  proprty  within  the  (»unty, 
sufficient  to  pay  the  judgment,  wiUi  the  in- 
terest thereon  and  costs.  At  the  same  time, 
writs  of  mandamus  were  issued  by  the  same 
circuit  court  directing  the  same  county  court  to 
105]  IdvT  similar  special  taxes  to  pay  various  other 

iudgmcots  rendered  against  the  county,  upon 
ike  demands,  in  favor  of  several  other  plaint- 
iffs. In  obedience  to  these  writs,  the  couuty 
court  levied  a  special  tax,  denominated  "Judg- 
ment tax,"  sufficient  to  pay  off  all  the  judg- 
ments, and  caused  the  same  to  be  placed  on  the 
tax  books  of  the  county,  and  the  tax  books  to 
be  delivered  to  the  collector  of  the  county  for 
the  collection  of  the  tax.  A  part  of  this  tax  so 
levied  was  levied  in  obedience  to  the  writ  of 
mandamua  in  the  case  of  this  plaintiff  against 
the  county,  and  for  the  purpose  of  raising  mon- 
ey to  pay  off  his  judgment.  "  Wherefore  the 
pldntut,  the  petition  averred,  "had  a  vested 
right  and  interest  in  said  special  tax  to  the 
WO 


amount  of  his  Judgment,  interest  and  costs."* 

After  the  qttdaT  tax  had  been  levied  and  flu  - 
tax  book  placed  in  the  hauda  of  the  collectoi 
for  collection,  the  defendant!,  with  about  two 
thousand  other  evil  disposed  penons,  residents 
of  Scotland  County,  for  the  purpose  of  depre- 
ciating the  value  of  the  bonds  held  by  the 
plalnufl  and  thereby  Inducing  and  compelling 
him  to  compromise  his  Judgment  and  bonds  at 
much  less  than  their  value,  did  unlawfully  and 
malictoualy.  and  in  contempt  of  the  orden  and 
mandates  of  the  dioult  court,  oomUne  and  con- 
spire to  hinder  and  prevent  the  coun^  court 
and  the  collector  from  performlug  the  thinga 
required  by  the  mandate  of  the  circuit  court,  bd 
wit:  the  collection  and  paymoit  <tf  the  apecU 
tax. 

To  this  end,  the  defendants  and  their  confed- 
erates omnized  themselves  into  an  association 
called  "The  Taxpayers'  Assodation  of  Scot- 
land County,"  with  branch  organizations  in 
various  school  districts  of  the  county,  for  the 
purpose.among  other  thlng8,of  resisting  the  col- 
lecuon  of  the  special  tax,  and  the  defendants 
and  their  confederates  did  pledge  themselves  to 
contribute  of  their  means  and  influence  and  to 
protect  each  other  In  all  efitorta  made  to  resist 
the  pavment  thereof. 

Li  furtherance  of  their  design,  the  defend- 
ants and  their  confederates,  members  of  said 
association,  made  and  published  threats  of  vio- 
lence against  the  attorneys  of  the  plaintiff,  who 
were  employed  to  represent  blm  In  the  collec- 
tion of  his  judgment;  aud  gave  out  and  circu- 
lated the  threat  that  no  person  would  be  a^  £li 
lowed  to  bid  upon  or  purchase  any  proper^ 
that  might  be  offered  for  sale  by  the  collectw 
to  enforce  the  payment  of  the  special  tax;  in- 
tending thereby  to  intimidate  any  person  from 
bidding  upon  or  purchasing  any  property 
fered  for  sale  1^  the  collector  for  the  payment 
thereof. 

To  induce  the  taxpayers  of  the  county  to  join 
the  association  and  aid  in  carrying  out  their 
unlawful  conspiracy,  the  defendants  and  thdr 
confederates  falsely  and  fraudulently  gave  out 
and  published  that  such  bonds  and  special  tax 
were  illegal,  null  and  void,  and  that  they  were 
under  no  obligation,  legal  or  moral,  to  pay  the 
same,  well  knowing  that  such  declarations  wen 
false. 

During  the  month  of  February,  1878,  the  ctA- 
lector  ofthe  county,  for  the  purpose  of  collect- 
iog  the  special  tax,  levied  upon  a  large  number 
of  liorses  and  mules,  and  advbrtised  them  to  be 
sold  on  February  28,  1878,  at  Memphis,  in  said 
County  of  Scotland;  whereupon,  the  defend- 
ants and  their  confederates,  in  order  to  prevent 
the  sale  of  the  property  so  levied  on,  and  pre- 
vent the  payment  of  the  plaintiff's  judgment, 
and  so  to  harass  and  wrong  him  as  to  mduce 
him  to  compromise  his  judgment  and  bonds  st 
much  less  tiian  their  value,  assembled  in  vsit 
numbers  at  the  time  and  place  advertised  for  the 
sale  and,  by  their  combmed  influence,  thresti 
and  hostile  demonstrations,  did  so  overawe  and 
intimidftte  the  persons  who  bad  gone  to  the 
place  of  sale  for  the  purpose  of  and  with  intent 
to  bid  on  the  projierty,  as  to  prevent  them  from 
bidding  when  the  same  was  offered  for  ssle; 
and,  by  reason  of  such  combined  {oflucoce, 
threats  and  menaces,  the  defendants  and  their 
confederates,  members  of  said  association,  act- 
^  118. U.  & 
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log  uDder  its  orders,  did  prevent  any  person 
from  bidding  on  tbe  property  when  so  offered 
for  sole,  ana  did  preTcnt  it  from  being  sold. 

The  unlawful  combination  and  conspiracy  of 
the  defendants,  to  injure  and  defraud  the  phunt- 
iff  and  prevent  the  collection  of  his  judgment, 
•tin  exists;  and,  by  reason  of  the  combined  in- 
fluence,  threats,  menaces  and  hostile  demonstrap 
tions  of  the  defendants,  the  taxpayers  of  Scot- 
land County  are  overawed  and  intimidated  and 
■o  influenced  that  they  do  not  pay  the  special 
tax,  nor  has  the  collector,  by  reason  of  said 
«i  combination  and  association,  been  able  to  col- 
lect the  same.  The  plaintiff,  by  reason  of  the 
premises,  has  been  d!an>aged  to  the  amount  of 
his  jud^ent,  to  wit:  $4,008.86,  with  interest 
thereon  from  September  26, 1877,  and  costs;  for 
which,  with  $3,000  exemmacr  damages,  be  de- 
mands judgment  against  the  oefendants. 

The  defendants  demurred  to  the  petition.  In 
mipport  of  their  demurrer  they  assigned  and 
argued,  both  in  the  circuit  court  and  this  court, 
the  following  grounds: 

1.  That  the  plaintiff  had  no  such  legal  prop- 
erty interest  iu  the  taxes  in  question  as  to  en- 
title him  to  maintain  actions  for  conspiracy. 

2.  That  he  had  sustained  no  1^1  damages 
by  the  alleged  acts  of  the  defendants. 

The  court  sustained  the  demurrer  and  ren- 
dered a  judgment  for  the  defendants,  to  reverse 
which  the  pitiintiff  brings  this  writ  of  error. 

Mestra.  A.  J.  Baker  and  F.  T.  Hughes* 
for  plaintiff  in  error. 

3feun.  James  O.  Broadhead.Oeo.W. 
McCrary.  Jamea  Hagrerman  and  H,  A. 
dmningham,  for  defenduits  in  error: 

There  are  two  main  propositions,  either  of 
which,  in  our  Judgment,  ought  to  conclusively 
determine  the  demurrers  in &vor  of  the  dof end- 
ants. 

1.  The  plaintiffs  have  no  such  legal  property 
interest  in  the  taxes  in  question  as  to  entitle 
them  to  maintain  actions  for  conspiracy. 

3.  The  plaintiffs  have  sustained  no  legal  dam- 
ages by  the  alleged  acts  of  the  defendants. 

The  judgmenlB  are  against  the  County  of 
ficotlana,  a  guaai  municipal  corporation,  an  ar- 
tificial person  and  entirely  distinct,  in  ]aw,from 
the  natural  persons,  the  taxpayers  of  the  coun- 
ty. If  the  county  had  property,  subject  to  ex- 
ecution, it  could  bo  seized  and  sold  to  satisfy 
the  judgmenta;  but  the  property  of  the  taxpay- 
ers could  not  be  seized  on  execution,  for  they 
are  not  tiie  judgment  debtors,  and  the  plaintiffs 
do  not  sustain  towards  them  the  relation  of 
4!reditors.  The  taxpayers  are  not  individuolly, 
Jointly  or  severally  liable  to  the  plaintiffs,  nor 
are  the  judrmients  in  any  sense  liens  upon  the 
property  oi  ihe  taxpayers. 

In  taxing  its  people  there  are  only  two  par- 
ties recogmzed  by  the  law,  namely:  the  State 
«nd  its  daosen  omcers  on  the  one  hand,  and  the 
taxpayers  on  the  other.  The  only  commands 
«f  the  State  are  its  laws.  These  laws  regulate 
the  riglits  and  obligations  of  the  tax  officers  and 
the  taxpayers. 

What  power  have  the  courts  to  levy  and  col- 
lect taxes?  None,  save  wfaoi  ^yen  by  the  ex- 

Ereas  provisions  of  the  law.  True,  when  the 
tw  says  that  taxes  may  be  levied  by  certain 
officers,  as  county  courts,  to  pay  certain  debts, 
and  collected  by  certain  county  collectora.  the 
courts  may  by  miMidamv*  compel  those  omcers 
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to  proceed  to  the  pei  formance  of  their  duties; 
:  but  this  In  nowise  (!nlai:ge8  the  scope  d  their 
official  powers.  The  courts  can  only  conrnmnd 
them  to  proceed  according  to  the  law  defining 
their  duties. 

Bees  y.Watertoten.  10  Wall.,  107  (86  IT.  8., 
XXII.,  73);  BeinAv.Ocmn.,lQ  Wall. ,666 (86 U. 
8.,  XXIL,  228);  Barldeyy.  Comn.,  OS  U.  8, 
268  (XXm.,  893). 

"  No  action  lies  for  simple  conspiracy  to  do 
an  unlawful  act.  The  act  itself  and  the  result* 
Ing  actual  damage  to  the  plaintiff  are  the  only 
ground  of  action.  An  act  which,  tf  done  by 
one  alone,  constitutes  no  ground  of  action  on 
the  case,  cannot  be  madeUie  ground  of  such  a(> 
tion  by  alleging  it  to  have  been  dcoie  by  a  con- 
spiracy of  several." 

KimbaU  t.  Harmon,  84  Hd.,  401-407. 

"  To  enable  the  plaintiffs  to  sustain  an  action 
on  the  case,  like  the  presmt,  it  must  be  shown 
that  the  defendants  have  done  some  wrong; 
that  is,  have  violated  some  right  of  theirs,  the 
plaintiJffs,  and  that  the  damage  has  resulted  48 
a  direct  and  proximate  consequence  from  the 
commission  of  that  wrong.  The  action  cannot 
be  sostained,  because  there  has  been  a  conspb> 
acy  and  combination  to  do  injurious  acts." 

Fbnton,  34  How.,  408  (65  U.  8., 
XVI.,  607);  Savile  Bobertt,  1  Ld.  Raym.,874; 
ffuteftim  v.  nutekint,  7  Hill,  104;  LanA  v. 
StoM,  11  Pick.,  527;  WmngUm  v.  8maU,  8 
Cush.,  146. 

In  an  action  for  conspiracy  to  injure,  the 
damage  and  not  the  conspiracy  Is  thegUtof  the 

action. 

Lavtrty  r.  Van  Andate,  66  Pa.  St,  607;  Por- 
ker V.  Huntington,  2  Gray,  124;  Jimav.  Baker^ 
7  Cow.,  445;  Hutehint  T.  Hutekim  («M>m); 
^wiailj/,  Ad^  T.  ^«n(i»n(fupn>);  Cooley, Torts, 

The  fact  that  these  are  cases  without  prece- 
dent should  be  considered,  for  if  the  plalntiA 
may  have  redress  by  any  of  the  forms  of  action 
now  known  or  practiceid,  it  would  be  unwise 
and  unsafe  to  sanction  an  untried  one,  the  prac- 
tical operation  of  which  cannot  be  foreseen. 

Lamb  r.  Stow,  11  Pick..  682;  BandaUr.  Ha»- 
dim,  13  Allen.  412;  Anthony  t.  Blaid,  11  Met, 
290. 

Mr.  JutUce  Woods  delivered  the  opinion  of 
the  court: 

The  facte  stated  In  the  petition  are  admitted 
by  the  demurrer,  and,  for  the  present  consider- 
ation of  the  case,  must  be  taken  as  true.  The  [lOB] 
statutes  of  Missouri,  which  were  in  force  when 
the  bonds  mentioned  in  the  petition  were  is- 
sued and  which  still  remain  in  force,  nrovideas 
follows:  there  shall  be  a  collector  01  revenues 
for  every  county,  who  shall  give  bond  condi- 
tioned tliat  he  will  falthfnlly  and  punctually 
collect  and  pay  over  all  state,  county  and  other 
revenue  for  the  two  years  next  ensuing  the  first 
day  of  March  thereafter.  After  the  tax  book 
for  the  year  has  been  corrected,  and  the  amount 
of  the  county  tax  stated  therein,  the  county 
court  shall  cause  the  same  to  be  delivered  to  the 
collcctor,Bnd  ho  shall  he  char«d  with  the  whole 
amount  of  the  tax  book  so  oellvered  to  him. 
The  collector  shall  diligently  endeavor  and  use 
all  lawful  means  to  collect  the  taxes  which  he 
is  required  to  collect  in  his  coun^.  After  the 
first  day  of  October  he  shall  have  power  to  "eiie 
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and  sell  the  goods  and  chattels  of  any  person 

liable  for  taxes,  in  the  same  manner  as  goods 
and  chattels  are  or  may  be  required  to  be  seized 
and  sold  under  executions  issued  in  judgments 
at  law;  and  no  property  shall  be  exempt  from 
seizure  and  sale  for  taxes  due  on  lands  and  per- 
sonal proper^.  The  collector,  havinff  made 
settlement  according  to  law  of  the  revenue  col- 
lected by  him,  shall  pay  the  amount  found  due 
into  the  county  treasury. 

When  a  demand  against  a  county  is  presented 
to  the  county  court,  the  court  shall  ascertain 
the  amount  due  and  order  it  to  be  paid  out  of 
the  particular  fund,  designating  it,  applicable 
to  the  payment  of  such  demand,  and  order  their 
derk  to  issue  a  warrant  therefor  on  the  treas- 
urer of  the  coun^,  which  shall  designate  tlie 
particular  fund  out  of  which  the  same  is  to  be 
paid. 

The  treasurer  of  the  county  Is  required  to 
make  on  entry  in  a  book  to  be  kept  by  him,  of 
all  warrants  for  money  lawfully  drawn  by  the 
county  court  prewmtcd  to  him forpayment;aiid 
all  warrants  so  presented  shall  be  paid  out  of 
Uie  funds  mentioned  in  such  warrants,  and  in 
the  order  in  which  they  shall  be  presented  for 
payment  Bee.  sections  6870,  68(t4,  6733.  6754, 
6774,  0831.  6S22,  Revised  Statutes  of  Uissouri 
of  1879. 

Tiie  qu(!Stion  presented  by  the  demurrer  to 
the  petition  is  not  one  of  the  measure  of  dam- 
ages. If  the  plaiutin  has  sustained  any  sub- 
stantial injury  by  reason  of  the  wrongful  acts 
[1101  ^^^^'^  doumaanVi  set  out  in  the  petition,  for 
which  he  is  entitled  to  his  action  amiiust  them, 
the  demurrer  to  the  petition  should  have  been 
overruled. 

It  Is  evident,  from  the  provisions  of  the  stat- 
utes of  Missouri,  whose  substance  has  been 
given,  that  the  money  received  by  the  colk-ctor 
of  BcoUand  Connty  in  payment  of  the  special 
tax  ordered  by  the  county  court  to  be  collected 
for  the  payment  of  the  judgment  of  the  plaint- 
iff and  ottier  judgment  cremtors,  would,  when 
collected.constitut  e  a  separate  fund  in  the  county 
treasury ,  applicable  to  this  purpose.  If  the  spe- 
cial tax  iind  been  collected,  the  plaiiitiiT  would 
have  had  such  an  interest  therein  that  a  court  of 
equity  would  at  his  instance  enjoin  itsdiverdon 
to  any  purpose  save  that  for  which  it  had  been 
levied  and  collected,  and  compel  its  payment  to 
the  satisfaction  of  the  judgment  of  the  plaint- 
iff. McHwcther  v.  Garrett,  102  U.  S.,  472,  .'il4, 
515  [XXVI.,  187,  205];  Atty-Oen.  v.  Dul-lin,  1 
Bli?n  (N.  S).,  312.  And  see.  Vanes  v.  Corbin 
\antc,  637].  The  use  of  the  money  by  the 
county,  exc«>t  for  Uie  payment  of  uie  judg- 
ments, which  the  writ  of  mandamut  had  been 
Iwuod  to  enforce, would  have  been  a  clear  con- 
tempi  oi  the  orders  and  process  of  the  circuit 
court,  as  well  as  a  violation  of  the  law  of  the 
State. 

The  writ  of  mandamus  under  which  the  col- 
lector, according  to  the  averments  of  the  peti- 
tion, was  proceeding  to  collect  the  money  to  pay 
the  judgment  of  the  plaintiff,  was  a  substitute 
for  the  writ  of  Jt^rt'^acituandwastheonly  rem- 
edy by  which  the  plaintiff  could  enforce  satis- 
foction.  He  had,  therefore,  as  clear  an  interest 
in  the  money  to  be  raised  by  the  special  tax  for 
the  payment  of  his  judgment,  as  he  would  have 
bad  in  the  money  to  be  collected  by  the  sherirf 
on  execution  if  his  judgment  had  been  against 
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an  individual.  It  would  seem  fairly  to  follow 
that  he  had  the  same  rights,  in  the  one  case  as 
In  the  other,  against  those  who,  to  prevent  the 
satisfaction  of  hisjudgment,  unlawfully  inter> 
fered  with  the  oflfcer  in  thiB  discharge  (tf  Us 
duties. 

It  is  plain  that  the  Injury  of  which  the  plaint- 
iff oomplolns  Is  not  one  common  to  himself  sad 
the  public  at  large,  as  It  would  have  been  had 
the  defendants  interfered  to  prevent  the  collec- 
tion of  the  general  taxes  of  the  county.  The  al- 
leged unlawful  acts  of  ihe  defendants  could  in-  ri  1 1' 
jure  only  the  plaintiff  and  the  other  judgment 
creditors  of  Scotland  County,  for  whose  benefit 
the  special  tax  was  levied.  If  tlicreisanycause 
of  action  against  the  defendants,  it  belongs  to 
the  plaintiff  and  other  judgment  creditors  in- 
dividually, and  the  public  has  no  share  in  it 
The  objection,  tliat  ue  plaintiff  is  only  injured 
in  common  with  all  the  other  membeis  of  the 
body  politic  and  has  no  separate  and  individual 
cause  of  action,  cannot  be  successfully  urged. 

The  right  of  a  judgment  creditor  to  proceed 
by  action  against  those  who  rescue  ttie  person 
of  his  debtor  arrested  on  mesne  or  final  process, 
or  interfere  with  the  goods  of  bis  debtor  so  as 
to  prevent  a  levy  or  siilu  by  tbesheiiff  to  satisfy 
his  judgment,  is  well  recognized  at  common 
law. 

Thus,  in  Smith  v.  T<m»uai,  Cartliew,  3,4.  ad- 
jud.f^ed  on  demurrer  in  the  Kind's  Bencli  and 
aOli-mcd  in  the  House  of  Lonls:  A,  a  judgment 
creditor,  sued  B  for  profuriji;;  J.  S..  the  judg- 
ment debtor,  to  confess  a  judii^mctit  in  favor  of 
one  J.  N.,  to  whom  he  di<]  not  owe  aitytliing. 
and  J.  N.  sued  out  execution  on  this  fdi^ra 
judgment  by  virtue  of  which  be  sci/cd  nil  tlie 
goods  and  chattels  of  J.  S.,  which  he  esluined 
to  places  unknown  and  converted  to  his  own 
use,  by  reason  whereof  the  p]:iiuti.T  lost  his  dcbL 
Held,  that  the  action  lay. 

In  Coniyu's  Digest,  under  the  head  of  Ac- 
llon  on  the  Case  tor  Malfeasance,  A  5,  It  is 
stated  that  an  action  will  lie  for  rescue  of  a  per- 
son arrested  upon  mesne  or  judicial  process,  ciU 
ma[n<jdget  v.  Afark«\%  Cro.  Jac.,  410,  4S0 ; 
[M^nn  V.  Coughtnn'\Cvo.  Car.,  100;  orof  .coods 
taken  in  execution,  citing  Fitzlierbcrt's  KatuiK 
Brevium,  101,  102,  Reg.,  117.  And  the  aclioa 
lies  by  the  party  to  the  suit  in  which  the  arrest 
was, citing  [//tf(^«v.  Marbi], supra;  [Mmnr. 
Oousjliton],  supra;  [  WlieteUy  v.  ^tie],  8  RoUe'j 
Abr.  550,  pi.  14,  15. 

Under  the  head  of  Rescous,  D.  2,  the  same 
author  says  :  "  So,  if  a  person  arrested  upon 
mesne  process  be  rescued,  an  action  upon  the 
case  lia  against  the  rescuers  by  the  plamtiff  in 
the  suit,  for  he  has  the  loss  and  no  remedy 
against  the  sheriff,"  referring  to  cases  above 
cited,  and  also  to  2  Cro.,  242  [Maig  T.  IVoAy]  ;  8 
Bulst.,  200  ;  HuL,  98. 

In  2  Rolle.  Abr.,  556,  pi.  14,  15,  it  is  said  :  if 
a  sergeant  of  London  or  bailiff  of  the  county 
take  a  man  on  a  capias  in  pi-ocess  at  my  soit,  and 
J.  S.  rescues  him  out  of  his  possession,  I  may  [HX] 
have  a  general  writ  of  trespa^  against  him, 
because  tlie  sergeant  is,  for  this  purpose,  my 
servant  as  well  as  the  King's,  and  because  the 
taking  out  of  tlioser^eant's  possession,  he  being 
ray  servant,  i.i  a  tiking  out  of  mine.  Trin..  15, 
Jac.I..  Wlutckijv.  Stone,  adjudgedon awrit erf 
error  at  Sergcjiot's  Inn.  But  I  may  have  acUon 
iu  tlie  case  as  well.   Trm.  Jac.  I.,  Speere  t. 
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Sione,  affirmed  same  time;  8.  O.,  Hob.,  180, 
«ii6fvm.,  WheatlM/  v.  Statu. 

S-.inJli^nT.  Ooughton,  Cro.  Car.,  109,  cited 
In  Bac.  Abr.,  Execution,  O,  it  was  held  that,  if 
a  defendant  be  rescued  after  bein^  taken  on  a 
capiat  ad  satirfacUndum,  the  plaintiff  may  have 
an  action  for  the  misfeasance  agaioBt  the  res- 
cuers, for  he  is  the  party  who  hath  the  loss,  and 
to  whom  the  injury  is  done,  and  he  ought  not  to 
be  compelled  to  sue  the  sheriff,  who  may  be 
dead,  and  if  he  recover,  the  rescuers  may  ^lead 
It  if  sued  by  the  sheriff,  so  that  there  la  no 
danger  of  being  double  charged.  3  to  7;  8,  C, 
Hut,  98,  tub  nom.  Cojwhama  Case. 

In  May  v.  Sheriff  of  Middlesex,  Cro.  Jac. ,  419, 
which  was  an  action  on  ilie  case  for  escape  on 
rmtiu  process,  it  was  held  that  rescue  may  be 
beaded  In  bar,  but  not  for  escape  on  final 
process.  On  menu  process,  the  shmff  was  not 
Doui^  to  take  jWMS  comitatut,  and  on  rescues  re- 
turned br  sheriff  on  7n«fn«  process,  prot-x'ss  may 
be  nwatded  against  the  rescuers,  and  an  action 
on  the  case  lies  against  them.  8.  C.,Z  Bulst., 
198-201,  where  a  full  argument  by  Coke  and 
Doddridge  is  reported.  The  latter  refers  to 
Fitzh.  NT  B.,  103,  to  show  that  the  pai  ty  may 
sue  rescuers. 

Uodoa  V.  Marka,  Cro.  Jac. ,  485,  was  an  wA\atx 
on  the  case  for  rescuing  plaintiff's  debtor  out  of 
shcritl's  possession,  after  arrest  on  mesne  process 
wliercby  the  debtor  escaped  and  went  to  places 
unknown.  Held  good,  for  the  loss  is  the  plaint- 
iff's, as  he  cannot  sue  the  sheriff ;  and  therefore 
it  is  reason  that  lie  should  have  action  against 
those  who  did  tlic  injury  to  him  whereby  he  lost 
his  process  and  his  means  to  recover  uis  debt. 
Kent-v.  Elm's,  Cro.  Jac,  341.  See,  also  [Mai/  r. 
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Profjyl,  supra;  [B<mkam  Strangewaiet  Case],  5 
Nod.. in-ASoot/iman  v.  Suny]  2  T.  R.  ,5,Id.  126. 

In  BmOejf  v.  Donnelly,  8  T.  R,  127,  which 
was  an  action  by  plaintiff  in  primer  action 
against  rescuers  of  defendant  after  arrest  on 
fluvne  process,  the  action  was  sustained. 

These  principles  have  been  recognized  by 
courts  of  high  authority  in  this  country. 

In  Yates  v.  Joyce,  11  Johns.,  136,  Yates,  the 
assignee  of  a  judgment  against  John  Joyce, 
which  was  a  lien  on  the  property  of  the  latter, 
was  about  to  take  out  execution  and  seize  a 
certain  lot  ol  land,  and  the  defendant,  G.  Joyce, 
knomng  this,  pulled  down  and  carried  away 
certain  buildings  from  off  the  land,  whereby 
Yates  was  deprived  of  the  benefit  of  his  judg- 
ment. It  was  held  that  Yates  might  maintain  an 
action  on  the  cose  ugninst  G.  Joyce  for  fraud- 
ulently removing  the  property  of  John  Joyce 
and  converting  it  to  his  own  use,  with  intent  to 
defeat  the  judgment  of  Yates.  In  giving  judg- 
ment, on  a  d(;inurrcr  to  the  declaration,  the 
court  said  :  "  It  is  obvious,  from  the  statement 
of  tlie  plnintiff's  case  in  the  declaration,  the 
truth  of  which  is  admitted  by  the  demurrer, 
that  he  has  sustained  damage  by  the  act  of  the 
defendant  wliich,  he  alleges,  was  done  fraud- 
ulenUy  aud  with  intent  to  injure  him.  It  is  the 
pride  of  the  common  law  that,  whenever  it 
recognizes  or  creates  a  private  right,  it  gives  a 
remedy  for  the  willful  violation  of  it.  •  *  » 
It  is  a  sound  principle,  that  where  the  fraud- 
ulent misconduct  of  a  party  occasions  injury  to 
the  private  rights  of  another,  he  shall  be  respon- 
sible in  damages  for  the  BfjoK,  and  such  is  the 
case  presented  by  the  pleadings  in  this  cause. 
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Penrod  v.  MitcUU.  8  S.  &  B.,622,  was  aa 
action  on  the  cue  in  the  nature  of  a  writ 
of  conspiracy  for  fraudulently  withdrawing 
4he  goods  of  the  defendant,  in  an  execution, 
from  the  reach  of  the  plaintiff.  It  was  not  ques- 
tioned that  the  action  would  lie.  The  court  held 
that  the  measure  of  damages  was  the  value  of 
the  goods  thus  withdrawn,  and  not  the  amount 
of  the  judgment  on  which  the  execution  was  is- 
sued, In^oKT.i%»{/'ortA,  6Watt8,304,itwas 
held  that  a  creditor,  without  judgment  or  exe- 
cution, and  even  before  his  debt  was  due,  mieht 
sue  parties  at  law  who  conspire  to  defeat  iiis 
right  of  collection  by  fraudulenUy  concealing 
and  converting  the  debtor's  goods.  See,  also,* 
to  the  samee^ct,  Kelsey  v. Murphy,  Pa..  St., 
78.  And  tG6,M0redith  v.  Johns.  1  Hen,  &  Munf 
585. 

The  three  cases  last  cited  extend  the  rule  [114 
further  than  the  exigency  of  the  present  case 
requires  and  fuither  than  this  court  has  been 

disposed  to  go. 

These  authorities  establish  the  right  of  a  judg- 
ment creditor  to  his  action  against  rescuers  of 
tiic  person  or  goods  of  the  debtor,  seized  by  the 
shcnff  to  satisfy  the  judgment,  or  against  one 
who  prevents  the  seizure  of  the  debtor's  goods 
on  execution;  and  the  principle  00  which  they 
rest  is  directly  in  the  face  of  the  contention  of 
the  defendants  in  error,  that  the  plaintiff  has 
00  Ic^I  interest  in  the  taxes,  to  be  collected  to 
pay  his  judgment,  and  has  sustained  no  legal 
damages  by  the  alleged  acts  of  the  defendants. 
Wc  think  they  support  the  action  In  the  Res- 
ent case. 

Of  the  authorities  cited  by  the  counsel  for  the 
defendant  in  error  in  support  of  the  demurrer, 
the  principal  case  is  Adter  v.  Fenton,  24  How., 
408  [65  U.  8.,  XVT.,  697],  where  it  was  held 
that  an  action  would  not  lie,  by  a  creditor, 
whose  debt  was  not  yet  due,  against  his  debtors 
and  two  others  for  a  conspiracy  carried  Into 
effect  to  enable  the  debtors  fraudulently  to  dis- 
pose of  their  property,  so  as  to  hinder  and  defeat 
the  creditor  in  the  collection  of  his  debt.  Mr. 
Jttstice  Campbell,  who  delivered  the  opinion, 
put  the  decision  of  the  court  on  tlie  ground  that 
to  sustain  the  action  it  must  be  sbown,not  only 
that  there  was  a  conspu-acy  but  that  there  were 
tortious  acts  in  furtherance  of  it  and  consequent 
damage;  that  Adier  &  S<^iff,  the  judgment 
debtors  .were  the  lawful  owners  of  the  proper^ 
and  had  the  legal  right  to  use  and  enjoy  or  scU 
it  at  their  pleasure,  and  Uie  plaintiffs,  being 
general  creditors,  had  no  interest  in  or  lien  upon 
It,  There  was,  therefore,  no  wrong  of  which  the 
plaintiffs  could  complain. 

In  the  other  cases  cited  by  the  defendants* 
the  plaintiff  was  merely  a  general  creditor,  and 
had  no  judgmeot,  attachment,  or  lien,  the  en- 
forcement of  which  was  obstructed  by  the  de- 
fendant, or  the  cases  were  otherwise  inapplica-  [I15] 
ble  to  the  question  in  hand. 

In  the  present  cose  there  was  a  conspiracy, 
tortious  acts  in  furtherance  of  it,  and  conse- 
quent damage  to  the  plaintiff.  The  property 
seized  br  the  collector  was  in  the  custody  of  the 
law.     he  taxpayers,  for  whose  unpaid  taxes 

•Lamb  V.  stone.  1 1  Pick.,  K-T ;  WOXington  v.  SmaO, 
8  Cuah.,  IM;  SmlLh  v.  llldkc,  \  Day,  ^;Bumet  v. 
Davideun,  10  Ii-t;d.,  M ;  Qrecn  v.  KtmUey  6  Blackf., 
652:  AvitliHv.  Damnrt,  41  Conn., 287 ;  Cowteiv.ZMV* 
ao  donn..410 ;  MnndM  v.J]urIon,  27  He.,  427 ;  andBnid. 
lev  V.  i^r,  118  Uass.,  SSOl 
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it  had  been  seized,  had  no  longer  anv  right  to 
its  possession  or  use  and  could  not  sell  or  other- 
wise dispose  of  it.  It  was  devoted  by  the  law 
to  he  Bold  to  raise  a  fund  to  pay  the  plaintiff'^ 
judgment.  The  plaintiff  had,  therefore,  an  ia- 
terest,  which  the  uw  gave  him,  in  the  property 
and  itasale,  and  suffered  a  direct  damage  from 
the  alleged  acts  of  the  defendanta  by  which  a 
sale  was  prevented. 

The  plaintiff,  according  to  the  averments  of 
bis  petition,  had  recovers  his  judgment  against 
the  county;  and  he  had  obtained  niamandamtu 
to  the  county  court  directing  it  to  levy  and 
enuse  to  be  collected  a  special  tax  to  pay  the 
judgment.  The  collectorof  the  county,  in  obe- 
dience to  the  orders  of  the  county  court,  which 
were  themselves  in  obedience  to  the  mandamua 
of  Die  circuit  court,  was  proceeding  to  collect 
thctax,uDd  hnd  levied  on  property  to  that  end, 
and  was  aboutto  sell  it  when  the  threats  and  hos- 
tile demonstrations  of  the  defendants  defeated 
the  sale,  and  the  petition  averred  the  defendants 
continued  to  overawe  and  intimidate  the  tax- 
payers of  the  county,  so  that  they  did  not  pay 
the  tnx,  and  the  collector  had  not  been  able, 
by  reason  thereof,  to  collect  the  tax. 

The  plaintiff  caoitot  sue  the  collector,  for  he 
has  done  bis  dut^,  and  no  suit  lies  a^inst  him. 
Unless  the  plaintiff  has  a  cause  of  action  against 
the  defendants,  he  is  without  remedy.  To  hold 
that  the  facts  of  this  case  do  not  give  a  cause 
of  action  against  them  would  be  to  decide  that 
a  citizen  might  be  subjected  to  a  willful  and  ma- 
licious injury  at  the  hands  of  private  persons 
without  redi'ess;  that  an  organized  band  of  con- 
spirators could,  without  subjecting  themselves 
to  any  liability, fraudulently  and  maliciously  ob- 
struct and  defeat  the  process  of  the  courts,  i^ed 
for  the  satisfaction  of  the  judgment  of  a  private 
suitor,  and  thus  render  the  judgment  nugatory 
and  worthless.  Such  a  conclusion  would  be 
contrary  to  tlie  principles  of  the  common  law 
and  of  right  and  justice. 
[116]  It  is  no  answer  to  the  case  made  by  the  peti- 
tion to  say,  as  the  defendant  by  his  counsel 
docs,  that  Uie  judgment  of  the  plaintiff  is  still 
In  force  and  bearing  interest,  and  the  liability 
of  the  county  still  remains  undisturbed.  What 
Is  a  judgment  woi-th  that  cannot  be  enforced? 
The  graeamen  of  the  plaintiff's  complaint  is 
that  the  defendants  have  obstructed  and  con- 
tinue to  obstruct  the  collection  of  his  judg- 
meot,  and  he  avera  that  he  has  been  damaged 
thereby  to  the  amount  of  his  judgment  and  in- 
terest; in  other  words,  timt  by  reason  of  the 
unlawful  and  maltdous  conduct  of  the  defend- 
ants, his  judgment  has  been  rendered  worthless. 
To  reply  to  this  that  the  judgment  still  remains 
in  force  on  the  records  ot  the  court  is  an  inade- 
quate auswcr  to  the  plaintiff's  cause  of  action. 

It  follows  from  the  viewt  we  Tiane  expressed 
tliat  the  Circuit  Court  erred  in  tvstaimng  tlie 
demurrer  to  tlta  petition..  Its  judgmerU  mutt, 
Oterctore,  he  reversed  and  the  eatise  remanded 
forjurtherproceedinffs  in  amformity  wiih  this 
opinion;  and  it  is  so  ordered. 

Mr.  Justice  Miller  and  Mr,  Justice  Field 
dissented. 
Tkiiecopy.  Teat: 

Jomos  H.  JlcKenner,  Clerk,  Bnp.  Court,  U.  S. 
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Setttemeta  ef  admintttratoi's  account,  wAm 
eondiitive-~mistake  in— deed,  lehen  set  aHd$ 
for  inadequactf^if  consideration — alietu,  potoet 
to  held  properiif—TetponeMUtjf  inutef. 

1,  A  settlement  of  an  admlDlstrator^s  aooount.bj' 
the  decree  of  a  probate  oourt,  Aoes  not  oondude 
as  to  property  aocldcDtallr  or  fraudulently  witii- 
held  mun  the  account. 

2.  If  property  be  omitted  from  the  account  br 
mistake,  or  be  stibBequeotly  discovered,  a  court  cv 
equity  may  exercise  Its  Jurisdiction  Id  tJie  prem- 
isee  and  take  such  action  as  Justice  to  the  heirs  of 
the  deoeofiod  or  to  the  creditors  of  the  estate  may 
require. 

8.  Whenever  there  fs  great  weaknea  of  mind  in 
a  person  executing  a  conveyance  of  land,  ariainv 
from  age,  stoknees  or  any  other  cause,  althou^ 
not  amounting  to  absolute  dlsquaUficaUon,  and  the 
consideration  given  for  the  property  isgroealy  in- 
adequate, a  oourt  of  equity  will  set  the  ooaveyancx 
aside. 

4.  The  Constitution  of  Calif  omia.  in  tarce  in  IffllL 
Invested  f  oreignere,  who  were  bona  fide  residents  of 
the  State,  with  the  same  rights  as  native  bom  cltl- 
sens.  In  respect  to  the  poflseaslon  and  enjoyment  of 
property. 

6.  The  responsibiUty  of  trustees  does  not  depend 
upon  tlie  raJidity  of  uie  title  of  the  Krantor  ot^  tba 
trust  property.  If  Uierigbt  orlntetesttransferred 
to  them  can  be  sold  for  a  valuable  coDsldoratJon 
it  Is  to  be  treated  as  property;  and  correepondtn  g 
duties  devolve  upon  the  tnuieea,-wltb  rosuect  to 
its  sale,  as  upon  the  sale  of  property,  the  title  ot 
which  IS  undisputed. 

[No  181.1 

Argued  Dee.  IS,  I8S4.    Deeded  Jan.  It,  188$. 

APPEAL  from  tlie  Circtiit  Court  of  the  Unit- 
ed Slates  for  the  District  of  California. 
The  history  luid  facts  appear  in  the 

Statement  of  the  case  by  Mr.  JusHee  Field  1 
This  is  a  suit  in  equity  to  chai^  the  defend- 
ants as  trustees  of  certain  property,  in  which 
the  complainant  was  interested  and  which  they 
received  and  dispceed  of.  The  facts  oat  of 
which  the  case  arises,  briefly  stated,  are  as  fol- 
lows: for  some  years  previousto  1870  the  com- 
plainant, Ellis  Griffith,  and  his  brother  John 
Griffith  were  partners,  engaged  In  the  business 
of  cattle  mising,  and  resiiTcu  in  Eem  County, 
California,  where  they  occupied  what  is  called 
a  stock  range,  a  tract  of  country  on  which  cat- 
tie  are  permitted  to  roam  and  craze.  It  may 
be  termed  the  feeding  ground,  the  pasture  laud 


m        intif^-fBTm^.  SMttetfto-Mtort  v.  J**^ 

oil,  !ii  I  .  s..  .VXrv.,fflO. 

GmTi-iii'Lir  v'Hfitir-i-r.-'it.  Jl  U.  S,  {LI  vi'tieutJ, 

All  rii.iy,  ui  iTHHticunri  liiw,  tukc  iiu  e^tftW  tn 

lainJ^  I'V  lIjc  Hi:t  fine  '^f  tlie  iitirtiee,  aa  tiy  pon. 
cbn^fH'j  hI']vLm',  nj«il  hnl  i  It  oiiaiiLn  all  the  world  es- 
oei't  llii-  Sfiitf.  C'l.  Lilt.,  £:  3  m.  Com.,  Vox  v. 
SouTlmi'K,  J^;M^w^.,^^;!;  Anllinrp  V.  Itiiukiis,  Kir- 
by,  407-  p.  1  Am,  l^('[ ,,  :a5 ;  rtoodrinr'h  v_  Rui^sJ], 
«  N.  v.,  in  :  El  mi  Jill im  II  v.  CnriTilf.'h(itlj  3  Ull,  473; 
S.  C,  U  Am.  Uiit.'..  M''iift.'umt'rT  v.  Dorion,  T  N- 
H.,  4"5;  Viiiii  V.  Ni'^iiH.  1  SIcCorO.CJi,,  :  Smith  ». 
Zflncr.  1  Alii..  W»:  iijirlty  v.  SWo.  40  Ala  ,690;  Nor- 
ri/i  \ .  flLU-t,  l.s  <-nl,,:?17. 

Ac  ulieu  (■jiiin'.l,iiH:iitrinoti  li^ii^.tAKf- ftn  e?Wte  by 
act  ^•f  l.v  h|..si  i?[i[.  Hir  111'  huA  ii  ^  mherlLeble 

bl'i'"l.  ^v[|i  -i'.-  ihi'  lii'ir  h  11IL  iiliisD  ttie  nilc  v-^fftt"  Lm- 
mi"JjiUi  lv  111  tlif  wiilioiit  afiv  pjiioeoditig*. 
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of  the  cattle.  Although  the  titie  to  the  land 
constituting  the  range  was  in  the  United  States 
and  the  land  was  not  inclosed,  the  right  of  the 
Orifflths  to  use  It  fbr  the  pasturage  of  their 
cattle  was  recognized  and  respected  by  their 
udghborsand  other  stock  raisers  in  the  county. 
It  had  excellent  springs,  f  umishiug  water  to 
cattle  roaming  over  a  large  extent  of  country, 
and  was  capable  of  supporting  from  one  to 
three  thousand  head.  It  had,  therefore,  a 
great  value,  proportionate  to  the  numl>er  It 
could  support  In  April,  1870,  one  Pedro 
Altube,  a  member  the  firm  of  Peres  A  Co., 
lane  cattle  dealers  in  California,  who  was  fa- 
[90]  n^fiar  with  Eem  County  and  with  the  charac- 
ter of  the  range,  desired  to  purchase  it  for  his 
firm  and  offered  for  it,  with  the  stock,  $13,000. 

John  Griffith  died  on  May  21, 1870,  intestate, 
leaving  surviving  him  two  brothers,  the  com- 

Elainant  and  Merris  QrifBth,  his  only  heirs  at 
iw.  The  partnership  property  of  the*  deceased 
and  the  ocunplainant  remained  inthe  latter'spos- 
sesdon.  Itconslsted,  principally,  of homedcot- 
tic,  horses  and  the  range  mentioned.  The  broth- 
er Morris,  vpho  would  nave  lieen  a  proper  party 
complainant,  declined  to  take  part  in  tbe  suit 
£Uis  Griffith,  tbe  surviving  partner,  was  a 
man  of  weak  mind,  without  any  knowledge 
of  business,  and  barely  able  to  read  and  write. 
Among  his  neighbors  were  the  def  judants  Go- 
dey  and  Williams.  Godey  was  an  old  resident 
of  the  county,  a  man  of  means  and  had  the  en- 
tire confidence  of  the  complainant  On  the  9th 
of  June,  within  a  month  after  the  death  of  the 
intestate,  Altube  spoke  to  Godey  about  pur- 
chasing the  ran^,  and  stated  that  he  would 
Itive  for  it,  with  the  stock,  $12,000;  the  sum  he 
had  offered  previously  In  April;  but  Godey  then 
had  no  control  over  the  range  and  could  there- 
fore give  no  title  to  it  The  complainant  and 
tbe  deceased  were  aliens,  and  on  tbe  16th  of 
Julv,  1870,  upon  the  advice  of  Godey,  the  com- 
plainant declared  his  intention  to  become  a  cit- 
izen of  the  United  States,  and  soon  afterwards, 
upon  similar  advice,  filed  an  affidavit  in  the 
office  of  the  clerk  of  the  county  to  the  effect 
that  he  had  taken  up  one  hundred  and  six^ 
acres  of  the  range  where  the  springs  were. 
This  proceeding  was  had  under  a  statute  of 
California  paswd  in  1852,  which  gave  the 


claimant  a  standing  In  the  courts  of  the  State, 
and  enabled  him  to  maintain  possession  as 
against  anyone  not  having  the  Citle  of  the  Unit- 
ed States.  The  bill  alleges  that  the  complain- 
ant did  not  know  the  nature  of  tbe  aiBdavit  he 
had  filed,  but  supposed  that  by  the  statement 
he  bad  made  in  court  be  bad  become  a  citizen. 
On  the  day  following  July  16,  Godey  filed  in 
the  Probate  Court  of  the  County  a  petition  fOT 
special  letters  of  administration  on  the  estate  of 
the  deceased,  and  on  the  19th  of  JiJv  he  was 
appointed  special  administrate.  The  com- 
plainant, as  surviving  partner,  was  entitled  to 
wind  up  tbe  affairs  oi  the  partnership,  but  he 
consented  that  Godey  should  receive  full  letters  [91] 
of  administration  and,  as  administrator,  settle 
the  estate  of  the  deceased;  without  prejudice, 
however,  to  his  rights  as  surviving  partner  to 
an  undivided  half  of  the  proceeds  of  the  estate 
after  the  payment  of  its  debts  and  the  expenses 
of  administration.  Godey  thereupon  resigned 
as  special  administrator  and  was  aj^inted  full 
administrator.  He  seems  to  have  considered 
the  consent  of  the  complaiiumt  as  authorizing 
him  to  settle  up  the  partnership  business  as  ad- 
ministrator, and  accordingly  he  at  once  took 
possession  of  all  its  personal  property.  In 
August  following  he  filed  his  inventory,  ac- 
companied with  ms  affidavit  that  it  was  a  state- 
ment of  "all  the  estate  of  the  deceased"  which 
had  come  to  his  knowledge  and  possession.  He 
didnotlncludcinitcherangeoranyland.  The 
property  mentioned  was  valued  by  appraisers 
appointed  by  tbe  court  at  $3,283.50,  and  con- 
sisted of  one  hundred  and  forty-two  horses  val- 
ued at  $0  each,  one  hundred  and  twentr-seven 
cattle  valued  at  $15  each,  a  wagon  and  harness 
valued  at  $100,  and  a  branding  iron  valued  at 
fifty  cents.  On  the  16th  of  that  month,  upon 
representations  of  Gtodey,  an  order  was  obtained 
from  the  court,  that  tbe  horses  and  cattlo  be 
sold,  as  perishable  property,  and,  on  tbe  27th 
of  the  same  month,  they  were  accordingly  sold 
together  with  thirty-one  horses  not  mentioned 
in  tbe  inventory,  but  subsequently  found  to  be- 
long to  the  partnership,  and  a  few  articles  of 
littlB  value  also  omitted  from  the  invcnCory, 
all  of  which  were  bid  off  fay  tbe  defendant  Will- 
iams for  $8,077.S0.  No  portion  of  this  sum 
was  paid    Williams  at  the  time.  Three  weeks 
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At  common  law  an  atien  cannot  be  a  tenant  by 
the  curt«ey,  as  he  cannot  take  an  estate  by  opera- 
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liy  Act  of  Congress,  a  natumllsed  citfscn  may  take 
and  transmit  real  estate  as  a  native  bom  dtlzen. 
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Qicx  t  V.  Sitrikst''  ",  -11  llow.  Pr.,  471 ;  Huolmnnn  t. 
D-'BilM  n,  1  EiiLF.  &  ^  +  Iti-iir^l  \.  Kiiny.  & Srjfi ; 

G("iinlrli:li  V.  Uiis^'-U,  i2  X.  Y.,  in ;  EjliLsfic?  t,  HoftHl- 
aciio.-f,  I!  Du-Si.-l;. 

In  1-'riL-|iili'l  il'-  !i  rvfi-nila  itTU" THiiv  iiikH^  niiil  hold 
lar'  ■■  '  '       il  !:■  1' t^i'i  ijiv-i-'iics-cara. 

Btr    ■■  - 

i'liG  tti„iLLLUJti  Uw  disability  ot  claltntne  through 
an  nlion  ancestor  has  been  removed  in  England. 
Stat.  U  4 12  Wm,  ni.,  oh.  8. 

Non-restdont  aliens  may  take  lands  by  descent 
under  the  Statute  4tf  Msassohiisetta.  Lumo  v.  Jenk- 
ins, 100  Mass.,  SST. 
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afterwards  be  paid  $600  on  account;  the  bal- 
ance wai  not  pafa)  until  after  the  sale  to  Altube 
as  hereinafter  mentioned.  The  sale  was,  how- 
ever, reported  Toy  Godey  under  oath  to  the  pro- 
bate court  as  havin?  been  made  for  cash.  On 
the  17th  of  September,  1870,  the  complainant 
executed  a  conveyance  of  hia  claim  of  one  hun- 
dred and  sixty  acres  to  the  defendant  Oodey 
for  the  sum  of  |600.  In  the  bill  be  alleges 
that  he  did  not  know  the  contents  of  the  instru- 
ment, but  signed  it  at  Godey's  request  without 
intending  to  convey  any  interest  in  the  ran^ 
and  ^at  lie  received  no  consideratioD  for  it. 
[08]  He  was  not  then  nor  atany  other  time  informed 
of  the  offer  made  for  the  range  and  stock  by 
Altubo,  of  the  ^rm  of  Peres  &  Co. 

Soon  after  this  conveyance,  Godey  Informed 
Altube  that  be  and  mlliams  would  soil  blm 
the  range  and  stock  for  |18,000.  Altube  ac- 
cepted uie  oiTer  on  conditioe  that  a  certain 
squatter  on  the  land  should  be  removed.  They 
bought  o£F  tlio  squatter  for  $500,  and,  on  the 
7th  of  November,  1870,  Altube  paid  the  $13,000 
for  Uie  range  and  stock,  which  sum  was  equally 
divided  between  them. 

hi  the  accounts  filed  by  the  administrator, 
the  sum  bid  by  tlie  defendant,  Williams,  and 
the  amount  of  $450  obtained  from  the  sale  of 
cattle  in  another  county,  were  stated  as  the  pro- 
ceeds of  the  whole  estate,  and  they  were  ap- 
plied to  various  claims,  the  largest  of  which 
was  hdd  by  the  administrator,  and  to  meet 
sundry  expenditures,  until  a  balance  of  only 
$458.05  was  left.  On  the  8th  of  July,  1872,  the 
probate  court  made  a  decree  approving  of  the 
accounts  and  directing  that  three  fourths,  that 
Is  $380.78,  be  awarded  to  the  complainant,  a 
receipt  for  which  was  given  by  Mr.  Brundage, 
who  appears  to  liave  been  an  attorney,  acting 
under  an  agreement,  that  he  should  receive,  as 
his  compensation,  one  half  of  what  he  should 
collect  No  money  was  actually  paid  to  the 
complainant,  but  the  amount  was  mdoreed  on 
a  note  of  his  held  by  Godey. 

The  present  bill  was  Hied  to  charge  the  de- 
fendants as  trustees  of  the  partnership  property 
which  came  into  their  bands,  and  compel  them 
to  account  for  the  proceeds  obtained  t>y  them 
on  its  sale  to  Altube.  Its  prayer  is  not  in  form 
for  this  specific  relief,  but  for  an  accounting 
for  the  value  of  the  property  or  such  other  re- 
lief as  may  be  just 

The  court  below  was  of  opinion  that  as 
the  two  Griffiths,  who  composed  the  partner- 
ship, were  both  aliens  and  had  never  taken  any 
steps  to  become  citizens  of  the  United  States, 
ana  as  the  range  was  on  unsurveycd  public 
lands  of  the  United  States,  which  they  bad 
never  inclosed,  ther  had  in  it  no  such  property 
Interest  as  to  require  the  administrator  to  in- 
chide  the  dalm  in  his  inventory  of  the  property 
of  the  deceased.  The  court  abo  held  that  the 
proofs  did  not  sustain  the  allegations  as  to  the 
.0.-.  misappropriation  of  the  other  propertv,  or  of 
iwoj  [jg  g^ig  (m  inadequate  price.  The  bill  was 
accordingly  dismissed,  ana  from  the  decree  the 
case  is  brought  by  appeal  to  this  court. 

Meun.  Frank  W.  Haekott  and  SUtxm  dk 
Bmtghton,  for  appellant: 

Proceedings  in  the  probate  court  do  cot  affect 
the  jurisdiction  of  a  court  of  equity  over  an 
administrator's  accounts  in  case  of  fraud. 

Pi  aU  T.  NorUum,  6  Mason,  108 ;  Qoutd  t. 
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Oould,  8  StoiT.  588;  MaUeU  v.  Dstter,  1  Cuzt. 
(C.  0.),  168;  ^^lUon  v.  Whitiuy,  M  N.  T.,  6B7; 
Van  Bokkelen  r.  Oh^,  6  Sawy.,  587;  Pammf, 
Hook,  7  WaU..  425  (74  U.  8.,  XIX.,  200). 

£ven  were  there  no  fraud,  the  accounts  of 
the  administrator  would  be  conclusive  only  at 
to  the  matters  appearing  In  them. 

WoUm  v.  Waiker,  87  Cal.,  426 ;  OromiMa  T. 
8aeOo..UJ3.  S.,  856  (XXIV.,  199);  MatUr  pi 
BitaU  of  Stott.  52  Cal.,  408. 

Brundage  received  no  money;  he  bad  tliei»- 
fore  no  authority  to  give  a  receipt,  and  tba  tb> 
ceipt  he  did  give  is  not  binding  on  the  com> 
plainant. 

Story,  Agengr,  sees.,  08, 108, 109,  n.  6-181; 
WitUsnlyroek  v.  Bellnter,  67  Cal.,  12;  JPrett.. 
V.  Watmn,  1  Rawle,  880. 

Nothing  that  Ellis,  as  ceatui  gue  (rusf ,  could 
do  hod  the  effect  to  estop  him,  unless  done  wtUi 
a  full  knowledge  of  the  facts,  etc.,  and  fairly. 

Wheeler  v.  Smith,  0  How.;  82 ;  Michoud  v. 
GirodA  How„  061;  Beettm  t.  Benon,  9  Pa.  St.. 
800;  TeUow  Jaeket  Oo.  t.  £K«wnim,  5  Ner., 
224. 

The  objections  to  the  account  were  with- 
drawn before  a  hearing,  and  they  were  never 
passed  on  by  the  probate  court;  benoa,  then  Ii 
no  bar. 

JenktTU  V.  Eldredge.  8  SUoy,  395;  In  A 
People,  etc.,  Inet.,  10  Bonk.  Bis.,  498;  Ebugk 
V.  ITaterj,  80CaL,  800. 

These  possessoTy  claims  have  been  uniformiT 
recognized  as  property;  they  have  been  taxed 
as  such  and  toey  have  passed  like  any  other 
propcrQr  by  Inlientance  and  sole.  Thia  court 
and  the  Supreme  Court  of  California  han 
recognized  and  upheld  the  validity  of  such  ood> 
veyances. 

Sparrow  T.  Strong,  8  WaU.,  97(70  U.S., 
X\1II.,  40);  Lamb  v.  JDatmport.  18  WalL,  814 
(85  U.  S.,  XXL,  761);  Wtltm  t.  Maduon,  66 

Cal.,  5. 

No  counsel  ^>peared  for  ^tpoUeei. 

Mr.  Justice  Field  delivered  the  opinion  of 

the  court: 

It  is  well  established  that  a  settiement  of  aa 
administrator's  account,  by  the  decree  of  a 
probate  court,  does  not  conclude  as  to  property 
accidentally  or  fraudulently  witheld  from  ttw 
account.    If  the  property  oe  omitted  by  mis- 
take or  be  subsequently  discovered,  a  court  of 
equity  may  exercise  its  Jurisdiction  in  the  prem- 
ises, and  take  such  action  as  justice  to  the  heln 
of  the  deceased  or  to  the  creditors  of  the  estate 
may  require,  even  if  the  probate  court  mleh^ 
in  such  case,  open  its  decree  and  admlnuta 
upon  the  omitted  property.   And  a  frauda- 
lent  concealment  of  propor^,  or  a  frauduknt 
disposition  of  it,  is  a  general  and  always  exiit- 
ing  grour.:l  for  the  Interpo^tion  of  equi^. 
Here,  all  the  property  of  which  the  defendaiit 
Godey,  as  administrator  of  the  deceased,  took 
possession  belonged  to  the  partnership  of  which 
the  complainant  was  the  surviving  partoer. 
The  portion  coming  to  the  deceased  was  merdy 
the  one  undivided  half  after  payment  of  lbs 
debts  of  the  paxtnership.    Only  upon  such  po^ 
tion  could  the  court  properly  authorize  admla* 
istration.   The  administrator,  however,  inter 
preted  the  consent  of  the  complainant  that  be 
might  settle  the  estate  of  the  deceased  as  author 
ity  to  take  the  whole  partnership  property  uodei 
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his  control  equally  as  if  it  were  the  separate 
propertT  of  the  deceased,  though  the  conseDt 
expressly  rcaerres  the  rights  of  ttxe  complainaDt 
as  surviviiig  partner. 

The  comphinant,  tt  appears,  was  a  man  of 
weak  intellect,  without  any  knowledge  of  busi- 
ness and  hardly  able  to  read  and  wnte;  and  it 
is  evident  that  he  was  ignorant  of  the  nature 
and  extent  of  bis  rights  aver  the  partnership 
property  after  the  death  of  his  brother,  who 
[94]  baahaatheprindpalmumgementof  it.  Under 
such  circumstances,  the  admlnifttrator  was 
bound  to  the  utmost  good  faith  in  his  dealings 
with  the  property  and  should  be  held,  in  its 
disposition,  to  the  respondbillties  of  a  trustee 
of  the  complainant,  though  we  leave  the  pro- 
ceedings of  the  probate  court  undisturbed. 

The  cattle  range,  which  constituted  the  prop- 
ert^  of  greatest  value  belonging  to  the  partner- 
ship, was  not  taken  possession  of  by  the  ad- 
minwtrator,  though  by  the  law  of  California, 
then  in  force,  all  property  of  an  intestate,  real 
or  personal,  went  into  the  hands  of  that  officer, 
for  purposes  of  administration.  Curtis  v.  Sut- 
ler, 15  Cal.,  359,  264.  He  plainly  had  a  design 
to  secure  the  range  to  himself  at  a  trifling  cost, 
knowing  that  a  large  price  was  offered  for  It, 
and  could  at  aoy  time  be  obtained.  The  whole 
administration  seems  to  have  been  conducted 
by  him  to  conrout  tliis  design.  He  first  takes 
steps  to  have  the  cattle  and  noraes  of  the  part- 
nership sold  as  perishable  property,  upon  the 
representation  that  they  were  likely  to  decrease 
in  value,  become  worse  by  keeping,  and  were 
subject  to  loss  and  expense  and,  thet^on,  that 
tbeiT  sale  would  be  best  for  the  estate;  yet  he 
well  know  that  a  sale  of  the  cattle  s^nrate  from 
the  range  would  be  much  lees  advanb^eous 
thou  with  it,  and  the  falsehood  of  the  alleged 
necessity  appears  from  the  fact  that  the  range 
was  amply  sufficient  for  the  support  of  thf  cat- 
tic  and  that  they  were  never  removed  from  It. 
He  next  persuades  the  complainant  to  declare 
his  intention  to  become  a  citizen,  and  to  file  a 
claim  to  one  hundred  and  six^  acres  of  the 
range,  inclosiug  the  springs,  and  then  obtains 
s  deed  from  biro  for  the  tjifling  consideration 
of  $r)00.  The  complainant  alleges  that  he  never 
knew  the  contents  of  the  instrument  hesigncd 
and  never  received  the  consideration  named. 
But,  assuming  that  he  is  mistaken  in  this  par- 
ticular, he  was  not  informed  of  the  value  of^ the 
range;  nothing  was  said  to  him  of  the  price  of- 
fered for  it,  and  which  Qodey  knew  was  r^y 
to  be  again  offered. 

No  sooner  was  this  conveyance  obtained  than 
Oodey  opened  communication  with  Altube, 
offering  to  sell  the  range  and  stock  for  $13,000. 
The  ouer  was  accepted  on  a  condition  which 
was  complied  with  by  an  expenditure  of  $500. 
[95]  A  sale  was  then  effected  and  the  $18,000  paid 
to  the  defaidants  and,  as  if  to  show  that  the 
transaction  was  the  result  of  a  conspiracy,  the 
proceeds  were  equally  divided  between  them. 
It  was  a  case  of  deception  and  fraud  practiced 
upon  a  man  of  weak  intellect,  and  the  rule 
which  is  stated  in  T.  JeiDeU.HXJ.8.,61l 
[XXIV.,  203],  to  be  settled  Uw  is  applicable: 
''That,  wherever  there  is  great  weakness  of 
mind  in  a  person  giving  a  conv^anoe  of  land, 
arising  from  age,  sickwss  or  ai^  other  cause, 
though  not  amounting  to  absolute  dlsmialiflca- 
tlou,  and  tbe  consideration  given  for  tiw  prop* , 
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ertv  Is  grossly  Inadequate,  a  court  of  equity 
.  will,  upon  proper  and  reasonable  application 
of  the  injui^d  party  or  his  representatives  or 
Iwirs,  interfere  and  set  the  conveyance  aside." 
The  compldnant  does  not  ask  to  have  the  con- 
veyance to  Oodey  set  aside,  but  he  asks  that 
Oodey  may  be  compelled  to  account  to  him  for 
the  amount  received  for  the  property,  of  which 
he  bad  thus  fraudulently  obtained  a  convey- 
ance. 

It  is  plain,  also,  that  the  defendant  Williams 
participated  in  the  fraudulent  design.  He  never 
paid  anything  on  his  bid  for  the  horses  and 
cattle  at  the  probate  sale.untilweeksaftcrwards, 
and  then  less  than  one  fourth  of  the  amount;  U 
was  not  until  after  the  cattle  and  horses  were 
purchased  by  Altube  that  he  paid  the  balance, 
although  he  knew  that  the  probate  sale  could 
be  made  only  for  cash,  and  that  the  amount 
Ud  by  him  had  been  reported  to  the  court  as 
'  cash  paid.  He  knew,  also,  that  the  property 
did  not  belong  to  the  deceased,  but  to  the  part- 
nership I)etween  him  and  the  complainant,  and 
that  the  latter  had  not  relinquislied  his  part- 
nership rights.  He  therefore  took  the  proper- 
ty with  notice  of  those  rights  and  of  the  rela- 
tion as  trustee  which  the  administrator  bore  to 
the  complainant  The  record  shows  that  all 
the  partnersliip  [woperty  was  sold  within  six 
months  after  Uiedeath  of  the  deceased,  so  as  to 
net  over  $13,000,  and  that  out  of  that  sum  the 
complainant  received  only  $500.  The  defend- 
ants made  a  large  profit  out  of  the  transactions, 
which  they  divided  between  them.  They 
should,  therefore,  be  required  to  account  to  the 
complainant,  as  surviving  partner  of  the  de- 
ceased,for  their  unjust  gams.  In  such  accoun^ 
ing,  they  should  be  charged  with  the  amount 
received  bv  them  from  the  sale  to  Altube,  and 
be  credited  with  the  amount  pnid  by  defendant 
Williams  for  the  property  purchased  at  tlie  pro- 
bate sale,  the  sum  oi  $500  paid  by  defendant 
Oodey  for  the  conveyance  of  the  possessory 
claim,  and  the  $500  jmid  to  remove  the  squat- 
ter from  the  land,  the  balance  to  draw  interest 
until  decree. 

The  error  of  the  court  below  arose  from 
treating  the  posf^essory  right  to  the  cattle  range 
on  the  public  lands,  as  it  was  then  held  by  the 
partnership  on  the  death  of  Ji>hn  OrilBtli,  ns 
not  constituting  any  property  of  value  which 
could  be  recognizea  as  such  by  the  courts,  the 
claimants  being  both  aliens  who  had  never 
taken  any  steps  to  be  naturali:^.  But  the 
OonstUution  of  California  then  in  force  in- 
vested foreigners,  who  were  bona  fide  residents 
of  the  State,  with  the  same  rights,  in  respect  to 
the  possession  and  enjoyment  of  propcrtv,  as 
native  bom  citizens.  Art.  1,  sec  17.  And  the 
possessory  right  to  the  ran^  though  held  bv 
aliens,  was  respected  by  their  neighbors  and  af ) 
cattle  dealers  of  the  country,  and  bad  a  market 
value,  as  shown  b^  the  price  which  others  were 
ready  to  pay  for  it. 

The  responsibility  of  trustees  does  not  de- 
pend upon  the  validity  of  the  title  of  the  ^nt- 
or  of  the  trust  property.  If  the  right  or  mte^ 
est  transferred  to  them  can  be  sold  for  a  valu- 
able coDsideratioD,  it  is  to  be  treated  as  prop- 
erty; and  corresponding  duties  devolve  upon 
the  trustees  with  re^Mict  to  Its  sale  as  upon  the 
sale  of  propBrty,  the  title  of  which  la  undis- 
puted. 
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ITie  decree  of  covrt  below  mu$t  be  reeened 
and  ihs  eaum  remanded,  vitit  ^reetiotu  to  enter 
a  decree  in  eonformity  toUh  thie  opinion;  and  it 
i$  ao  ordered. 

Xruecop7.  Test: 

Jamofl  H.  HoKenner,  Cterk,  Sup.  Oourt,  JJ.  8. 


WILLIAM  H.  FOLLETS  ET  AL.  .p;^.  At  At.. 
«. 

BIACK  BIVER  IMPROYSHENT  COM- 
PANY. 

(S«e  B.  0.(  Bepcnter'i  ed.,  81-61) 

Writ  if  error,  to  what  State  (hurt  direeted— 
time  for  brinffinff~flling  <if. 

1.  Wbere,oDRppefil,theSupretneOourtofa8tate 
rerened  a  Judgiaent  of  an  inferior  oourt  and  re- 
manded the  cause  to  tbat  court,  with  directions  to 
enter  Judgment,  the  writ  of  error  from  thie  oourt 
was  properly  directed  to  the  inferior  State  Court,  to 
brii^  the  record  hero  for  review. 

t.  The  rule  requiring  a  writ  of  error  to  be  teoogbt 
within  two  years  after  the  entry  of  ju^ment.  Is  ap- 
plicable to  writs  of  error  to  tba  State  Courts,  In  Uke 
manneraa  to  circuit  courts. 

a.  AwrltoferrorisnotbrouiAtuntlllttiflledln 
the  oourt  which  rendered  the  Judgment:  and  the 
time  within  which  It  must  be  brougnt  begine  to  run 
Cram  the  day  the  Judgment  is  filed  and  entered  In 
mob  oourt. 

[No.  1084.1 

Bubmitted  ITot.  17. 1884.  Decided  Jan.  It,  JSSS. 

IN  ERROR  to  the  Circuit  Court  of  WiBCODsin. 
for  the  Couutr  of  La  Crosse. 
On  motion  to  dumias. 

The  history  and  facts  of  the  case  laffidenUj 
appear  in  the  opinion  of  the  oourt. 

Mr.  S.  U.  Finney*  for  defendant  In  enor, 
In  support  of  motion. 

Meeert.  M.  P.  Wing  and  I.  O.  Bloaji.  for 
plaintiffs  in  error,  contra. 

Mr.  Justice  MlUer  delivered  the  opinion  of 
twJ  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
Wisconsin  for  the  County  of  La  C^sse,  and  a 
motion  is  made  to  dismiss  it. 

The  first  rround  of  the  motion  Is  that  the 
writ  ^ouldliave  been  directed  to  the  Supreme 
Court  of  the  State  and  caonot  be  rightfully  di- 
rected to  the  circuit  court  of  the  coun^. 

It  appears  that  the  defendant  in  error  here 
was  plaintifl  in  the  Circuit  Court  of  La  Crosse 
Countv,  and  brought  its  action  agninst  IV>lleys 
and  others  for  relief  in  res^ard  to  their  obstruct- 
ing the  navigation  of  Black  River  and  its 
branches.  Tue  circuit  court  denied  the  relief 
and  dismissed  the  bill.  On  appeal,  the  Supreme 
Court  of  the  State  reversed  this  judgment  and 
delivered  an  opinion  ttiat  plaintut  was  entitled 
to  relief  in  the  pi-emisea;  and  It  made  an  order 
remanding  the  case  to  the  circuit  court,  with  di- 
rections "To  enter  judgment  in  accordance  with 
the  opinion  of  this  (that)  court." 

It  appears,  by  the  cases  cited  to  us  and  by 
the  course  of  proceedings  in  such  cases  in  the 
Wisconsin  courts,  that  the  record  its^  is  re- 
mitted to  the  inferior  court  and  docs  not  nor 
does  a  copy  of  it  remain  in  the  Sui^remc  Court. 
Though  the  Judgment  in  the  circuit  court  was 
the  judgment  which  the  Supreme  Court  Or- 
el eren  it  to  enter,  and  was  in  effect  the  judgment 
»38 


of  the  Supreme  Court,  it  la  the  only  final  Ju<^ 
ment  in  the  caae,  and  the  iwxnd  t»f  it  can  m 
found  nowhere  else  bat  In  the  Circuit  Court  ol 

La  Crosse  County. 

To  that  court,  therefore,  according  to  many 
decisions  of  this  court,  the  writ  of  error  was 
properly  directed  to  bring  the  record  here  for 
review.  OOetony.  Hoyt.a  Wheat.,  846;  AtA- 
erton  v.  Fhater,  91  U.  8.,  146  [XXIII.,  866]. 

It  Is  Insisted  that  the  writ  of  error  was  not 
brought  within  time. 

Section  1006  of  the  Berlied  Statutes  decluei 
that  "  No  judgment,  decree  or  order  of  a 
cxiit  or  district  court.  In  any  civil  action  at  law 
or  in  equity,  shall  be  reviewed  in  tlie  Supreme 
Court,  on  writ  of  error  or  appeal,  unless  the 
writ  of  error  is  brought  or  the  aEq>eal  taken 
within  two  years  after  the  entry  of  lucb  judj- 
meat,  decree  or  order." 

This  nitc  is  applicable  to  writs  of  error  to  the 
State  Courts  in  like  manner  as  to  circuit  courta.  C 
Searbrough  t.  Fargoud,  108  U.S.  ,567  [XXVIL. 
824]. 

In  the  case  of  Brooki  v.  Norris,  11  How.  ,204. 
construing  the  same  language  in  the  Jndiciaiy 
Act  of  1789.  it  U  said  "That  the  writ  of  error 
is  not  lmnu:ht.in  the  legal  meaning  of  the  term, 
untn  it  Is  filed  in  the  court  which  rendered  the 
judgment.  It  is  the  filing  of  the  writ  that  r^ 
moves  the  record  from  the  inferior  to  the 
peltate  court,  and  the  period  of  limitation  pre- 
scribed by  the  Act  of  Congress  must  be  calcu- 
lated  accordingly."  This  language  is  repeated 
in  MuMina  v.  Oavaeoa,  6  Wall,  855  [78  U.  8., 
XVin.,  810].  and  In  Scarbnmgh  v.  Fargoud, 

Though  the  writ  of  error  in  this  caae  seems 

to  have  Men  issued  by  the  clerk  of  the  Circuit 
Court  of  the  United  States  on  the  10th  day  ot 
May,  1884,  and  is  marked  by  him  for  some 
reason  as  filed  on  that  day,  it  is  marked  by  the 
clerk  of  tbecourttowhich  it  is  directed.namcly: 
the  Circuit  Court  of  La  Crosse  County,  as  filed 
on  the  29th  day  of  that  month.  It  Is  not  dis- 
puted that  this  is  the  day  it  was  filed  in  his  ofHoeL 
This  must  be  held  to  be  the  day  on  which  tlw 
writ  of  error  was  brought 

The  judgment  which  we  are  asked  to  review 
by  this  writ  was  entered  in  the  Circuit  Court  of 
La  Crosse  County,  May  24, 1882.  It  !s  signed 
by  the  Judge  on  that  day.  and  is  expressly  dated 
as  of  that  day,  and  It  is  martod  filed  on  that 
day  over  the  dgnature  of  the  clerk  of  tbat 
court.  This  is  the  judgment,  the  entrv  of  tba 
iudgmcDt,  and  00  that  day  the  plaintlli  In  error 
had  a  right  to  his  writ,  and  on  that  day  the  two 
years  began  to  run  within  which  Us  right  e& 
isted. 

It  seems  tbat  the  courts  of  Wisconsin,  either 
by  statute  or  by  customary  law,  keep  a  book 
called  a  judgment  docket.  In  thia  book  are  en- 
tered, in  columns,  the  names  of  plaintiffs  who 
recovered  judgment,  and  the  defendanta  animt 
whom  Uiey  are  recovered.  In  another  oonnim 
is  entered  the  amount  of  the  principal  Jud^ 
ment  and  thecostsandthedateof  the  jadgnicid 
itself. 

This  rectffd  is  kept  for  the  convviienoeof 
parties  who  seek  information  as  to  liens  <m  real 
estate  or  for  other  purposes.  This  docket,  how- 
ever, is  made  up  necessarily  after  the  main 
judgment  ia  settled  and  entered  in  the  order 
book,  or  record  of  the  court's  proceeding,  and 
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it  may  be  many  davs  before  this  ftbstract  of  the 
JndgmeDt  Is  made  in  the  judgment  docket,  ao- 
corouDg  to  the  couTenience  of  the  clerk. 

ft  b  the  record  of  the  Judicial  deddon  or  or- 
der of  the  court  found  in  the  record  book  of  the 
court's  proceedings  which  constitutes  the  evi- 
dence of  the  judgment,  and  from  the  date  of  its 
entry  in  that  book  the  Statute  of  Limitation 
begins  to  run. 

It  follows  that  the  writ  of  error  in  this  case 
was  brouBht  five  days  after  the  two  years  al- 
lowed by  law  had  expired;  and  it  mutt  be  di»- 
misted.   Bo  ordered. 
True  oapj.  Test : 

James  H.  llcKemi^,  Cilerk,  Bup.  Court)  U.  8. 


CONSOLIDATED  SAFETY-VALVE  COM- 
PANT  OF  HARTFORD.  CONNECTI- 
CUT,  Appt., 

«. 

CROSBY  STEAM  GAOE  AND  VALVE 
COMPANY. 


CONSOLIDATED  SAFETY-VALVE  COM- 
PANY  OP  HARTFORD,  CONNECT- 
ICUT, Appt.^ 

e. 

CROSBY  STEAM  GAGE  AND  VALVE 
COMPANY. 

<8ee  8. 0,  Reporter's  ed,  187-179.) 

LeUen  patent  for  steam  tafety^lvet—eonttntc- 
Hon  ^—original  inventor— eufflcient  deterip- 
tion  in  patent— patent  valid— extent  ttf  pa- 
tent—iT^ingement— profit*  and  dtmaoet  and 
it^nOum,  vAen  (dhtoed. 

*1.  Lettenpatent  No,  granted  to  Qeone  W. 
BlcbardaOD,  September  25, 180ft,  for  an  Improvement 
In  atenm  saiety-vnlves,  are  vaUd. 

2.  Under  the  olslm  of  that  patent,  nunelr:  **A 
safety-valve,  with  the  circular  or  anoular  flange  or 
Up  0  0,  constructed  In  the  manner  or  BubsbuuBUr 
In  tbe  manner  shown,  so  as  to  operate  as  and  for  the 

Enrpose  herein  described,"  the  patentee  Is  entitled 
>  cover  a  valve  Id  which  are  combined  so  Initial 
area,  an  additional  area,  a  huddling  obamber  be- 
neath the  additional  aroa  and  a  strlotured  orifice 
leading  from  the  huddling  ohamber  to  theopem  air 
the  orl&oe  being  proportioned  to  the stenurtn  of  the 
ipring.  as  directed. 

8.  BJchardBon  was  the  first  person  who  made  a 
safety-TRlve  which,  while  it  automatloally  relieved 
the  pressure  of  steam  in  tbe  boiler,  did  not,  in 
(•cliDg  tliat  result,  reduce  the  pressure  to  such  an 
extent  as  to  make  tiie  use  of  the  rellerlug  appara- 
tus practlcallr  Impossible,  because  of  the  expendi- 
ture of  time  and  fuel  neceeaary  to  Mng  up  the 
■team  again  to  the  proper  working  standard. 

4,  HlBvalrewastiieflrBtwhlobhadtbeHtTlotured 
orifice  to  retard  the  escape  of  tbe  steam,  and  enable 
(be  valve  to  ttpen  with  Increasing  power  against  tbe 
spring,  end  close  suddenly,  with  small  loss  of  press- 
lire  In  the  boiler. 

&  Tbe  direction  given  in  the  patent,  tfaat  the  flange 
or  Up  Is  to  be  separated  from  tbe  valve  seat  bv  about 
fme  slxty-f ourui  of  an  Inch  for  an  oidlnary  sprl  ng, 
with  less  space  for  a  strong  spring  and  more  spaoe 
for  a  weak  spring,  to  regulate  the  escape  of  steam, 
as  reauircd,  ia  a  sufflelent  description,  as  matter  of 
law,  and  Itlsnotshovn  tobelnsulBolenL  aia  tnat- 
terof  face. 

*Head  notes br  Jfr.  Jtatios  BbAxonrasDh 
tlS  U.  & 


t.  Letters  patent  No.  85M8,  granted  to  said  Blob- 
ardson  January  19, 1809,  for  an  unpro  vement  in  safft. 
ty-valves  for  steam  boilers  or  generators,  are  valid. 

7.  Under  the  claim  of  that  patent,  namely:  "The 
combination  of  the  surface  berond  the  seat  of  tho' 
safety-valve,  with  the  means  heroin  described  for 
regulating  or  adjusting  the  area  of  the  pavagefOT 
the  escape  of  steam,  substantially  as  ai^fin-  the 
pun>ose  described,"  tiie  petenteota  entitled  to  cov- 
er the  oomblnaUon  with  the  surface  of  the  huddUnc 
chamber  and  the  strictured  orifice,  of  a  screw  rlmr 
to  be  moved  up  or  down  to  obstruct  such  oruioe- 
more  or  less.  In  the  manner  described. 

&  The  patents  of  Blohardson  are  Infringed  bv  a 
valve  which  produces  the  same  effects,  In  operation 
by  the  means  described  In  RlobardsonV  '  iffmt.  al- 
tbough  the  valve  proper  ti  an  annuhii  andi£e  ex- 
tended surface  is  a  ^  Inside  of  the  annulus.  fbe 
Wchardson  valve  proper  being  a  disc  and  tib«  ex- 
tended surface  an  onntdtii  Bummndlng  the  disc 
and  although  the  valve  proper  has  two  ground 
Joints,  and  only  the  steam  which  passes  tFrouvh 
one  of  them  goes  tiuvugb  the  stricture,  w  leTln 
the  Richardson  valve,  bU  tbe  steam  whioli  passes 
into  ths  atr  grws  through  tho  stricture;  rnd  al- 
thfjug-h  (lie  luHiiUiQu;  tharatxtr  Is  at  the  center.  In- 
Bloaii  at  (iLc  i:ircu^rt;rcni-G>,andlslntheseatof  tbe 
■viiU  f.,  uniiT  the  head,  tiatsad  of  In  the  head,  and 
tli<:  r^tTlctLiro  Is  at  the  (Seotuofcutenoe  of  the  seat  of 
the  vnive^  tiiateaflof  bang  St  the  olxoumf eienoe  Of 
tbi'  head, 

9,  Tf>©  fast  that  iJbe  inrtw  wtented  valvea  were 
not  used,  and  the  speedy  abd^axteoslve  adoption  of 
Blobardaaa^a  valve,  suppfirltlie  oonoluslon  as  to  tbe- 
aovdty  of  tbe  lattar. 

10  S^ta  in  ennlty  havliv  baea  begun,  in  I8T9,  for 
ilie  Infrl&getaSDt  of  tbe  two  patents,  and  *be  Ctr- 
cuii  Court  ha^^diamlsBed  the  Ulls,  this  court,  hi 
reversing  the  deoreea,  after  the  first  patent  hades- 
piled  but  not  the  secodil^  airardea  accounts  of 
PFOfite  and  datnagtB  ae  io  bstth  patents  and  a  per- 
petual injimolign  a*     tlic  second  patent. 

[Noe.  137,  128.1^^ 
ArgiudDee.X0,UtlS84.  JDedded  Jon.  19,1886^ 

APPEALS  from  the  Circuit  Court  of  the  Unit* 
ed  States  for  the  District  of  Massachusetts. 
The  history  and  facts  of  Uie  case  fully  appear 
in  the  oinnion  of  the  court. 

Mettrs.  Thoa.  Wm.  Clarke  and  B.  F. 
Butler,  for  appellant. 

Mmn.  Beql.  F.  Thiiretoii«  Joslina  H. 
Hlllett  and  Oieount  H.  HOI,  for  appellee. 

Mr.  Jiutiee  Blatehford  deUvered  the  opln-  [159] 

ion  of  tbe  court: 

On  the  27th  of  May,  1879,  the  Consolidated 
Safety-Valve  Company,  a  Connecticut  Corpo- 
ration, brought  a  suit  in  equity,  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Massachusetts,  against  the  Crosby  Steam  Gage 
and  Vnlve  Company,  a  Massachusetts  Corpora- 
tion, for  the  infringement  of  letters  patent  No, 
58294,  granted  to  George  W.  Riclianisoa,  Sep- 
tember S5, 18G0,  for  an  improvemeut  Id  steam 
safety-valves.  The  spedfication  of  the  patent 
is  as  follows: 

"  Be  it  known  that  I,  George  W,  Bichard- 
son,  of  the  City  of  Troy,  iu  the  County  of 
RensseljMr,  In  the  State  of  New  York,  have  in* 
vented  a  new  and  useful  improvement  on  a 
safety-valve  for  steam-generators,  and  I  do  here- 
by declare  that  the  following  is  a  full,  clear  and 
exact  description  of  the  construction  and  opera* 
don  of  the  same,  reference  being  had  to  the  an- 
nexed drawings,  making  a  part  of  this  specifica- 
tion, in  which  Figure  1  is  an  end  view  of  my 
improved  safety-valve  and  its  seat,  as  seen  from 
the  bottom ;  Figure  3  Is  an  end  view  of  the  valve 
alone,  as  seen  from  the  bottom;  Figure  8  is  a 
vertioil  section  at  z  x,  Figure  1,  of  the  valve 
and  seat  in  position;  Figure  4  is  a  vertical  sec* 
tion  at  y  y.  Figure  3,  of  the  valve  alone.  Stia. 
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liar  colore  and  letters  of  reference  indicate  cor- 
respondine  parts  in  the  several  figures.  A  A  la 
the  headoi  the  safety-valve;  B  B  are  wings 
to  guide  Uie  valve  into  its  seat,  EE;  c  c  is  a  cir- 
cular or  ftDRular  flange  or  lip,  extending  over, 
slightly  below,  and  fitting  loosely  around  tlic 
outer  edge  of  tiic  valve  seat  EE;  D  D  is  a  cir- 
cular or  annular  chamber,  into  which  the  steam 
immediately  passes  when  the  valve  lifts  from 
its  scat  at  the  groimd  joint  F  F;  E  E  is  the 
valve  seat;  F  F  is  the  ground  joint  of  the  valve 
and  seat;  P  is  the  countersink  or  center  upon 
which  the  point  of  the  stud  extending  from  the 
scale  lever  rests,  in  the  usual  manner.  The 
nature  of  tny  invention  conslsls  in  increasing 
the  area  of  the  head  of  the  common  safety- 
valve  outside  of  its  gruiind  joint,  and  terminat- 
ing it  in  such  a  wuy  as  to  form  an  increased  re- 
sisting surface,  against  which  the  steam  escap- 
[  160]  ing  from  the  ^nerator  shall  act  with  additional 
force  after  it  has  lifted  the  valve  from  its  seat 
at  the  ground  joint,  and  so,  by  overcoming  the 
rapidly  increasing  resistance  of  the  spring  or 
scales,  insure  the  lifting  of  the  valve  still  high- 
er, thus  ofTordiDg  so  certain  and  free  a  passage 
for  the  ^team  to  escape  as  effectually  to  prevent 
the  bursting  of  the  boiler  or  generator,  even 
when  the  steam  is  abut  off  and  the  damper  left 
open. 

'To  enable  others  skilled  in  the  art  to  make  and 
use  iny  invention,  I  will  proceed  to  describe  its 
construction  and  operation:  to  the  head  of  the 
common  safety-valve,  indicated  by  all  that  por- 
tion of  Figure  2  lying  within  the  second  circle 
from  the  common  center,  I  add  what  is  indi- 
cated by  all  that  portion  lying  outside  of  the  said 
circle,  in  about  the  proportion  shown  in  the 
figure.  A  transverse  vertical  section  of  this 
[101]  oudcdportionisfndicated,  in  Figure  4,  by  those 
portions  of  the  figure  lying  outmde  of  the  dotted 
lines  pp,  pp,  while  all  that  portion  lying  within 
the  dotted  lines  pp,  p  p,  indicates  a  transverse 
vertical  section  of  the  common  safety-valve 
alone.  This  increased  area  may  be  mode  by 
adding  to  a  safety-valve  already  In  use,  or  by 
casting  the  whole  entire.  I  terminate  this  addi- 
tion to  the  head  of  the  valve  with  a  circular  or 
annular  flange  or  lip,  e,  e,  whicti  projects 
beyond  the  i^ve  seat  E  E,  Figure  8,  and  ex- 
tends slightly  below  Its  outer  edge,  fitting 
loosely  around  it,  and  forming  the  drcular  or 
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annular  chamber  D  D,  whose  transverse  sec- 
tion, shown  In  the  flmue,  may  be  of  any  de- 
sirable form  or  size.  This  flange  or  lip  e£,  fitting 
loosely  around  the  valve  seat  £  E,  U  separated 
from  It  by  about  ,>r  of  an  inch,  for  an  ordioaiv 
spring  or  balance.   For  a  strong  spring  or  bal- 
ance this  space  should  be  diminished,  and  for  a 
weak  spring  or  balance  it  should  be  increased, 
to  regulate  the  escape  of  the  steam,  as  required. 
Instead  of  having  the  flange  or  lip  e  e  project 
beyond  and  extend  below  and  around  the  outer 
edge  of  the  valve  seat,  as  shown  in  Figure  8,  a 
similar  result  may  be  obtained  by  having  the 
valve  seat  itself  project  beyond  the  outer  e&e  of 
the  valve  head,  and  terminating  It  with  a  circu- 
lar or  annular  flange  or  lip,  extending  slightly 
above,  and  fitting  loosely  around,  uie  outei 
edge  of  the  flange  or  lip  «  e  ctf  the  valve  head : 
but  I  consider  the  construction  shown  In  Figure 
8  preferable.  With  my  improved  safety-viuTe, 
constructed  as  now  described  and  attached  tr 
the  generator  in  the  usual  way,  the  steam,  escap- 
ing in  the  direction  indicated  by  the  arrows  in 
Figures,  first  lifts  the  valve  from  its  seat  at  the 
ground  joint  F  F,  and  then,  passing  into  the  an- 
nular chamber  D  D,  acts  against  uie  increased 
surface  of  the  valve  head,  and  by  this  means, 
together  with  Its  reaction  produced  by  beine 
thrown  downwards  upon  the  valve  scat  E  E,  0 
overcomes  the  rapidly  increasing  resistance  of 
the  spring  or  balance,  lifts  the  valve  still  higher, 
and  escapes  freely  into  the  open  air,  until  the 
pressure  in  the  generator  is  reduced  to  the  de- 
gree desired,  when  the  vaJve  will  be  immcdi 
ately  closed  by  the  tension  of  the  spring  or  bal- 
ance. The  escape  of  the  steam  by  means  of  this 
snfety  valve  is  so  certain  and  frce,t]iatthe  press- 
ure of  the  steam  in  the  geaentor  or  boiler  will 
not  increase  t)eyond  the  point  or  degree  at  which  ^ 
the  valve  is  set  to  blow  off." 

The  claim  of  the  patent  is  this :  "  What  I 
claim  as  my  improvement,  and  desire  to  secure 
liters  iHttent,  Is  a  safety-valve  with  the  cir 
culor  or  annular  flange  or  up  o  &  constructed  in 
the  manner  or  sul^stantiaJlv  in  the  manna 
shown,  so  aa  to  operate  as  and  for  the  purpoM 
herein  described." 

On  the  2d  of  June,  1879,  the  same  plafntifl 
brought  a  suit  In  equity,  in  the  same  court, 
against  the  same  defendant,  for  the  infringe 
mcnt  of  letters  patent  No.  85968,  gmoted  to  t1i« 
sameOeorge  W.  Kchardson,  January  19, 1868, 
for  an  Improvement  in  safety-valves  for  sieam 
boilers  or  generators.  So  much  of  the  specifica- 
tion of  the  patent  as  is  involved  in  this  suit  Isaa 
follows : 

"  Be  it  known,  that  I,  George  William  Rich- 
ardson, of  Troy,  in  the  State  of  New  York, 
have  invented  certain  new  and  useful  improve- 
ments in  safety-valves  for  steam  boilers  or  gen- 
erators; andldoherebydeclorethattbefoUow- 
ing  isafuU,  clear  and  exact  description  thereof, 
reference  being  had  to  the  accompanying  draw- 
ings malting  part  of  this  specification,  in  which 
Figure  1  is  a  vertical  section  of  the  safety-valve 
and  its  connections,  taken  in  the  plane  of  the 
axis  of  Uie  valve  stem  ;  Figure  2,  a  horizontal 
section  taken  in  the  plane  ot  the  line  A  a  of 
Figure  1,  and  Figure  8  another  horizontal  sec- 
tion at  the  line  B'b  of  Figure  1.  Figure  4  is  a 
vertical  section  taken  in  the  plane  of  the  axis  of 
the  valve,  representing  a  modification  of  my 
said  invention ;  and  Figure  5,  a  horizontal  seo 
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tion  thereof,  taken  in  the  plaDe  of  the  line  O  «  of 
Figure  4.  M7  said  iDTcntion  relates  to  improTc- 
ments  In  the  invention  described  in  letters 
patent  nanted  to  me,  and  bearing  date  the  25th 
daj  of  Scomber,  1866,  which  said  patented  in- 
vention relates  to  a  means  for  providing  a  more 
free  escape  for  the  steam  than  could  be  obtained 
by  safety-valves  as  constructed  prior  thereto, 
and  to  insure  the  keeping  of  the  vtuve  open  until 
the  pressure  of  the  steam  in  the  boiler  or  gen- 
erator falls  below  the  pressure  which  was  re- 
quired to  open  it;  the  said  means  so  patented 
consistiiis  in  forming  the  valve  with  a  surface 
outside  «  Uw  ground  joint,  for  the  escaping 
steam  to  act  against,  the  said  surface  being  sur- 
[168]  nmnded  liyaprojectingoroverlappinglip,  rim 
or  flange,  leavinK  a  narrow  escape  for  the  steam 
when  the  valve  u  opened,  but  which,  although 
M  greater  diameter  than  the  valve  seat,  by 
leason  of  the  laid  lap,  prennls  a  less  ana  otf 
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opening  for  the  escape  of  steam  than  Is  pro- 
du«d  at  the  valve  seat,  so  that  the  steam  whidi 
escapes  through  the  area  between  the  valve 
shall  exert  pressure  against  the  said  surround- 
ing surface,  and  thereby  not  only  open  the 
Tuve  completely,  but  hold  it  up  until  the  press- 
ure of  the  steam  in  the  boiler  falls  below  the 
pressure  by  which  the  valve  was  opened. 

One  part  of  my  present  invention  relates  to  a 
means  for  r^uuting  or  adjusting  the  area  of 
the  aperture  fiur  the  esa^  ot  the  steam  after 
acting  on  the  said  surface  outside  of  the  valve 
seat,  so  that  the  valve  may  be  set  to  dose  at  any 
desired  pressure  below  the  pressure  which  wiU 
open  it ;  and  this  part  of  my  invention  consists 
In  making  the  aperture  or  apertures  for  the  es- 
■cape  of  the  steam,  after  it  has  acted  on  the  said 
surface  outside  of  the  valve  seat,  adjustable. 
«  •  • 

I  will  first  describe  the  preferred  mode  of  ap- 

flication  of  my  said  Invention,  as  represented  m 
Igures  1, 2,  and  8  of  the  accompanying  draw- 
ings. In  the  said  figures,  a  represents  the  valve 
seat,  which  is  to  be  attached  to  a  steam  boiler 
or  generator  In  tlie  usual  or  any  other  suitable 
manner,  and  which  is  formed,  in  the  usual  man- 
ner, with  a  beveled  seat  from  the  ^ve  b,  fitted 
thereto  by  what  is  well  known  as  a '  graond 
Joint.'  •  •  •  ^ 

It  Is  dedrable  that,  so  soon  as  the  pressure  of 
the  steam  in  the  boiler  or  generator  reaches  the 
pressure  at  which  it  should  be  relieved,  the 
safety-valve  should  open  wide  for  the  free  escape 
of  steam,  and  that  the  valve  should  remain  open 
nntfl  the  piessorein  the  boiler  to  reduced  below 
the  pressure  by  which  the  valve  was  opened, 
mad  that  it  should  be  so  OKanlsed  that  the  en- 
gineer may  be  aUe  to  adjust  It  ao  that  it  will 
lit  U.  &  U.  S..  Book  28. 


close  at  any  desired  number  of  poimds  pressure 
below  the  pressure  at  which  it  was  opened.  To 
accomplish  these  remits  was  the  main  object  of 
my  said  Invention. 

To  the  upper  mrface  cf  the  valve  I  secure  a 
cap  plate  or  annului,  m,  formed  with  a  down- 
ward projecting  flange,  n,  at  its  outer  periphery, 
leaving  an  annular  space,  0,  all  around  between 
the  outer  periphery  of  the  valve  and  the  inner 
periphery  of  the  flange  n  of  tiie  said  cap.  Ana 
tlie  upper  surface  of  the  valve  seat  a  is  extended 
all  around,  a  little  beyond  the  outer  periphery  [  16S1 
of  the  flange  n  of  the  cap,  leaving  an  annuls 
surface,  p,  surrounded  by  an  upward  projecting 
rim,  g,  the  plane  of  the  upper  edge  of  which, 
when  the  valve  is  dosed,  extends  a  Bhort  dis- 
tance above  the  plane  of  the  lower  edge  of  the 
flange  n  of  the  cap.  The  said  cap  plate  m  is 
connected  with  the  top  of  the  valve  by  studs  r  r, 
or  cast  with  It,  in  such  manner  as  to  leave  an 
open  space,  *.  between  the  two,  for  the  passage 
01  steam  to  the  central  aperture  t  in  the  cap, 
through  which  steam  can  escape  when  ue 
valve  IS  lifted  from  its  seat.  This  central  aper- 
ture is  surrounded  by  a  projecting  cylindiical 
flange,  threaded  on  the  outside,  to  which  is  fit- 
ted athreaded  ring  u,  that  can  be  turned  upor 
down  to  any  desind  elevation,  and  there  sectired 
ty  a  set  acrow,  v.  The  disk  like  projection/, 
on  the  valve  rod  or  stem  «,  extends  over  the  saia 
central  aperture  t  In  the  cap  plato  m,  and  at 
such  an  elevation  that  the  upper  edee  of  tiM 
adjustable  ring  can  be  set  in  contact  with  it.  or 
let  down  so  far  below  it  as  to  leave  sufBdent 
space  for  the  free  escape  of  steam. 

From  the  foregoing,  it  will  be  seen  that 
when  the  pressure  of  steam  in  the  boiler  or 
generator  becomes  sufficient  to  lift  the  valve 
from  its  seat,  it  acts  against  the  surface  of  the 
annular  space  0  between  the  bevd  of  the  valve 
seat  and  the  downward  projecting  flange  n  of 
the  cap,  to  assist  In  lifting  and  holding  up  the 
valve,  particularly  when  the  valve  u  borne 
down  'hy  the  tension  of  a  spring  which  pre- 
sents an  increasing  reristance  as  the  valve  to 
lifted.  If  the  projecting  rim  g  were  in  the 
same  plane  with  the  lower  edge  of  the  flange  n, 
the  diameter  of  these  parts  being  greater  than 
that  of  the  valve  seat,  on  the  lifting  of  the 
valve  and  cap,  the  area  of  the  opening  oetween 
the  flange  n  of  the  cap  and  the  projecting  rim  q 
would  TO  greater  than  the  area  of  the  opening 
between  the  valve  and  its  seat,  just  in  proportion 
as  the  diameter  ot  the  one  to  greater  than  the 
other,  and  the  steam  escaping  from  the  valvs 
would  pass  unchecked  between  the  flange  n  and 
rim  q,  and  would  not  exert  any  foroe  against 
the  surface  of  the  annular  space  0;  but,  as  the 
rim  q  extends  above  the  lower  edge  of  the  flange 
n  of  the  cap  plate,  it  follows  that  the  aperture 
between  the  valve  and  its  seat,  by  the  lifting  of 
the  valve,  is  always  greater  than  the  aperture  tiqq: 
between  the  flange  n  and  the  rim  0,  and  benca 
tiie  escaping  steam,  by  Its  dastic  force,  will 
act  against  tbe  surface  of  the  annular  space  o, 
to  asSst  in  lifting  and  holding  up  tbe  valve  im- 
tll  the  pressure  m  tbe  boiler  or  generator  falls 
below  the  pressure  by  which  the  valve  was  first 
opened.  The  difference  between  the  pressure 
against  which  the  valve  will  close  and  the  press- 
ure by  which  U  will  be  opened  will  depend  up- 
on the  distance  between  the  outer  periphery  of 
the  flanga  n  of  tiie  cap  |date  and  the  inna 
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periphery  of  the  projecting  rim  g.  To  render 
this  adjuBtable,  the  area  of  the  aperture  for  the 
escape  of  steam  beyond  the  valve  seat  must  be 
adjuBtaUe.  This  Is  eftected  by  the  raising  or 
lowering  of  the  ring  «,  If  it  bo  set  to  its  lowest 
position,  the  steam  escaping  from  the  valve 
will  be  free  to  escape  between  the  top  of  the 
valve  and  the  cap,  through  the  central  aper- 
ture, and  thence  between  the  upper  edge  of  the 
ring  u  and  the  disk/,  without  materially  aiding 
to  Oft  or  hold  up  ue  vaTve;  but  by  setting  the 
ring  u  nearer  to  the  under  surface  at  the  disk 
and  thereby  reducing  the  spara  for  the  escaiie 
of  steam,  ft  will  be  caused  to  act,  by  its  elastic 
force,  against  the  annular  space  o  of  the  cap 
plate,  and  thus  assist  in  lifting  the  valve  and 
boldiug  it  up. 

I  have  described  and  represented  this  as  the 
Amplest  mode  of  adjusting  the  area  of  the  aper- 
ture for  the  escape  of  the  steam  ^ter  it  passes 
the  valve  seat;  but  it  will  be  obvious  that  the 
same  result  may  be  attuned  by  equivalent 
means;  such,  for  instance,  as  making  tlie  ring 
q  in  adjustable  pcgmeots,  so  that  its  diameter 
can  be  increased  or  diminislied;  but  this  would 
be  more  complicated  than  the  mode  first  and 
fully  desciibeil;  and  it  will  also  be  obvious  that 
the  devices  for  holding  up  the  valve  may  be  in- 
verted, as  represc-ntcd  m  Figures  4  and  5  of  the 
accompanying  drawings,  ia  which  a'  is  the 
valve  scat  and  b'  the  valve,  vrith  its  beveJcd 
ground  joint;  the  valve  seat  a'  havinc^aflat  an- 
nular surface  c ,  beyond  the  bevel,  and  the  valve 
an  anouliir  surface  d',  with  a  downward  pro- 
jecting dauge  e ,  the  lower  edge  of  which,  when 
the  valve  is  closed,  extends  a  little  below  the 
plane  of  tlie  surface  c'  of  the  valve  seat,  and  a 
narrow  annular  sjKtce  being  left  for  the  escape 
of  steam  between  ilie  inner  periphery  of  the  said 
flange  and  the  outer  periphiery  of  the  v^ve  seat 
a  ,  as  set  forth  in  my  patent  of  September  25, 
1860." 

The  claim  of  the  patent  is  as  follows: 
"What  I  claim  as  new  and  desire  to  secure 
by  letters  patent  is,  the  combination  of  the  sur- 
face beyond  the  seat  of  the  safety  valve,  with 
the  means  herein  described  for  regulating  or 
adjusting  the  area  of  the  passage  for  the  escape 
167]  of  steam,  substantially  as  and  for  the  purpose 
described." 

The  answers  in  tlie  two  suits  set  up  want  of 
novelty  and  cite,  as  anticipating  patents,  three 
Englisli  patents:  one  to  Charles  Ritchie,  No. 
12078,  August  3,  1848;  one  to  James  Webster, 
No.  1955,  July  12,  1857;  and  one  to  William 
Hartlev,  No.  2205,  August  19,  1867;  also,  an 
English  publication  made  in  1858,  called  "The 
Artizan.*^  Infringement  is  denied,  and  it  is 
averred  that  the  valves  which  the  defendant 
makes  and  sells  are  the  inventions  of  George  H. 
Crosby , and  are  described  in  two  patents  gran  ted 
to  him,  and  owned  by  the  defendant,  one  No. 
158167,  dated  January  26,  1875;  and  iheother. 
No.  160167,  dated  Februatr  28,  1875. 

The  same  proofs  were  taken  in  the  two  suits, 
and  they  were  heard  together  in  the  circuit 
court.  In  each  suit  that  court  made  a  decree 
dismissing  the  bill,  7  Fed.  Rep.,  708,  and  from 
each  decree  the  plaintiff  has  appealed. 

Wben  Ridiaroson  applied  lor  his  patent  of 
1866  his  claim  read  ttius:  "What  I  claim  as  my 
Improvement  and  desire  to  secure  by  letters  pa- 
tent is,  increasing  the  ana  of  the  head  (d  the 
MS 


common  safety-valve,  outside  of  the  ground 
joint  F  F,  and  terminating  this  addition  with 
the  circular  or  annular  flange  or  lip  c  e,  con- 
structed  in  the  manner  or  substanually  in  tbe 
manner  shown,  so  as  to  operate  as  and  for  the 
puipose  herein  described.  This  claim  was  re- 
jected as  defective,  because  not  for  a  device, 
and  it  was  amended  to  read  as  granted. 

In  the  application  for  tbe  patent  of  1869  then 
were  two  claims.  Tbe  second  related  to  means 
for  preventing  the  guides  uid  stem  of  the  valve 
from  binding  and  was  rejected  as  not  new,  and 
stricken  out,  though  the  descriptive  vasXter  on 
which  it  was  founded  was  retamed.  The  first 
claim,  as  applied  for,  was  this:  "What  I  claim  [1 
as  new  and  desire  to  secure  by  letters  patent 
is,  combining  with  the  surface  beyond  the  bev- 
eled or  equivalent  seat  of  a  safety-valve,  the 
means  herein  described  or  the  equivalent  there- 
of, for  regulating  or  adjusting  Uie  area  of  tbe 
passage  for  the  escape  of  steam  beyond  the  bev- 
el or  equivalent  scat,  substantially  os  and  for  tbe 
purpose  described."  This  claim  was  amended, 
on  suggestions  made  by  the  Patent  Ofiice,  to 
read  as  granted. 

The  view  taken  by  the  circuit  court,  in  dis- 
missing the  bills,  was,  that  some  valves  hud 
been  made  before  1806,  which  embodied  the 
same  gcucrol  principle  as  lUchnrdson's,  and 
were  <n  some  value,  operating  through  tbe  ex- 
pansive power  of  steam  exerted  upon  an  addi- 
tional chamber  outside  of  the  ground  joint;  and 
that  what  Richardson  did  W!is  to  so  regulate 
the  action  of  the  chamber  outside  of  the  ground 
joint,  by  a  crack  or  opening  between  the  lip  of 
the  valve  and  its  main  body,  that  the  steam 
would  be  confined  or  huddled,  when  it  sought 
to  escape  from  the  chamber,  and  so  the  valve 
would  he  held  up  just  long  enough  and  could 
fall  rapidly  before  too  much  steam  was  lost. 
But  the  cases  went  off  on  the  question  of  in- 
fringement, and  the  circuit  court  found  that 
while  the  defendant's  valve  employed  an  addi- 
tional surface  to  lift  the  valve  assoon  as  it  began 
to  blow  and  the  pressun  was  regulated  in  part 
by  a  stricture,  it  differed  from  the  phUntiff's,  in 
that  the  additional  area  was  not  outside  of  the 
ground  joint,  but  inside,  and  was  not  acted  on 
indepenoentlyof  the  valve  itself,  butwasapart 
of  it,  and  the  escaping  steam  did  not  act  at  all 
by  impact,  but  wholly  by  expansion.  The  con- 
clusion was,  that  as  Richardson  was  not  the  first 
to  apply  the  idea  of  an  addiUonal  area  or  of  a 
stricture,  he  could  not  enjoin  a  valve  which  re* 
sembled  his  only  in  adopting  such  general 
ideas,  and  that  his  claims  did  not  cover  a  valve 
having  the  mode  of  operation  of  the  defend- 
ant's. 

Edward  H.  Ashcroft,  as  assignee  of  William 
Nay  lor,  obtained  re-issued  letters  patent  of  the 
United  States,  No.  8727,  dated  Movcmlter  9, 
1869,  on  tbe  surrender  of  letters  potent  Na 
68962,  issued  to  said  Naylor,  October  16,  1866, 
for  an  improvement  in  safety-valves.  Ashcroft 
brought  a  suit  in  equity,  in  the  Circuit  Court 
of  ihe  United  States  for  the  District  of  Massa- 
chusetts, against  the  Boston  and  Lowell  Rail- 
road  Company,  for  the  infringement  (rf  re-issue 
No.  3727.  The  infringement  consisted  in  tbe 
use  of  valves  constructed  according  to  tbe  mr 
tent  of  1866  to  liichai-dson.  The  court  dis- 
misssed  the  bill.  [Aahemfi  v.  R.  K  Co.],  6  Off. 
Gaz.,  726;  1  Holmes.  806;  1  Bano.  &  A.,  216, 
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■nd.  on  an  appeal  to  thia  court,  hy  the  plaint- 
iff, the  decree  was  affirmed.  97  TJ.  B.,  189 
[XXIV..  982].  In  view  of  an  English  patent. 
No.  1088,  granted  to  Charles  Bejer,  April  26, 
1863,  it  was  held  hj  this  court,  that  Naylor  was 
not  the  first  person  who  derioed  means  for  using 
the  recoil  action  of  steam  to  anlBt  in  lifting  the 
valTe,  or  who  invented  the  combination,  in  a 
spring  safetT-valre,  of  an  overhanging  down- 
ward curved  lip,  with  an  annular  recess  sur- 
rounding the  ^ve  seat,  into  which  steam  is  de- 
flected OS  it  issues  between  the  valve  and  its 
scat.  In  speaking  of  the  Invention  of  Richard* 
BOD,  as  describeo  In  his  patent  of  1866,  this 
court  said:  "His  invention,  as  he  describes  it, 
condsts  in  Increasing  the  area  of  the  head  of  the 
common  safety-valve  outside  of  its  ground  joint, 
and  terminating  it  in  such  a  way  as  to  form  an 
increased  resistmg  surface,  against  which  the 
steam  escaping  from  the  generator  shall  act 
with  additional  force,  after  lifting  the  valve 
from  its  seat  at  the  groimd  joint;  and  to,  by 
overcoming  the  rapidly  increasing  resistance  of 
the  qpring  or  scnles,  wul  Insure  the  lifting  of 
the  valve  attll  bigh^,  thus  affording  bo  certain 
and  free  a  passage  for  the  ateam  to  escape  as  ef- 
fectual^ to  prevent  the  bursting  of  the  boiler 
or  generator,  even  when  the  steam  is  shut  off 
and^the  damper  left  open.  Safety-valves  pre- 
viously in  use  were  not  suited  to  accomplish 
what  was  desired,  which  was  to  open,  for  the 
purpose  of  relieving  the  boiler,  and  then  to  close 
agam  aX  a  pressure  as  nearly  as  possible  equal 
to  that  at  whldi  the  valve  opened.  Sufficient 
appears  to  show  that  Ricliardson  so  far  accom- 
plished that  purpoee  as  to  invent  a  valve  which 
would  open  at  the  given  pressure  to  which  it 
was  adjusted,  and  relieve  the  boiler  and  then 
close  again,  when  the  pressure  was  reduced 
about  two  and  (me  half  pounds  to  the  inch,  even 
when  the  pramrelnthegeneratorwas  one  hun- 
dred pounds  to  the  sameeztent  ot  surf  ace,  which 
made  It.  in  practice,  a  useful  spring  safety- 
valve,  as  proved  by  the  fact  that  it  went  almost 
rii«0]  immediately  Into  general  use.  •  •  *  When 
the  valve  opens,  the  steam  expands  and  flows 
Into  the  annular  space  around  the  ground  joint. 
Its  free  escape,  which  might  otherwise  be  too 
tree,  is  prevented  by  a  stricture  or  narrow  space 
fbnned  17  the  outer  edge  of  the  lip  and  the  valve 
•eat.  By  these  means,  the  steam  escaping  from 
thevalve  is  made  to  act,  by  iu  expansive  force, 
nponan  additional  areaoutsideof  thedevice,  as 
ordinarily  constructed,  to  assist  In  raising  the 
valve."  On  these  views,  it  was  held  by  this 
court,  that,  although  Important  functions,  not 
very  dissimilar  In  the  effect  produced,  were  per- 
f onned  the  two  valves  there  in  controversy, 
the  means  used  and  the  mode  of  operation  were 
snbBtantially  different  in  material  respects. 

In  the  present  case,  the  defendant  has  Intro- 
duced In  evidence  the  before  named  English 
patents  to  Ritchie,  Webster  and  Hartiey,  and 
the  English  patent  to  William  Naylor,  No. 
1680.  granted  July  1. 1868;  and  also  letters  pa- 
tent the  United  States,  No.  10248,  granted 
to  Heniy  Wakerman,  November  16,  l^S,  and 
the  re-issue  of  the  same,  No.  2676.  granted  to 
him.  Jxdy  9. 1867.  In  view  of  all  these  patents 
and  of  the  state  of  the  art,  it  appears  that  Rich- 
ardson was  the  first  person  who  described  and 
introduced  into  use  a  safe^-valve  which, while 
it  automatically  relieved  the  pressure  of  steam 
lis  V,  8. 
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in  the  boOer,  did  not,  in  effecting  that  remit, 

reduce  the  pressure  to  such  anextentaa  to  mala 
the  use  of  the  relieving  apparatus  piactically 
impossible,  because  of  the  expenditure  of  time 
and  fuel  necessary  to  bring  up  the  steam  again 
to  the  proper  working  standard.  His  v^ve, 
while  tt  automatically  gives  relief  before  the 
pressure  becomes  dangerously  great,  according 
to  the  point  at  which  the  valve  is  set  to  blow 
off,  operates  so  as  to  automatically  arrest  with 

Eromptness  the  reduction  of  pressure  when  the 
oiler  is  relieved.  His  patent  of  1866  save 
a  moderate  range  of  pressure,  as  a  result  01  the 
prmMrtions  there  qiedfled,  and  his  patent  of 
1869  furnished  a  means  of  regulating  that  range 
of  presnue,  by  a  acnur  ring,  within  those  nar* 
row  limits  whfdi  are  eseentul  in  the  use  of  so 
subtie  an  agent  as  steam. 

In  regard  to  all  of  the  above  patents,  adduced 
against  Richardson's  patentof  186a,it  may  be 

generally  said,  that  they  never  were,  in  their  [iTi] 
ay,  and  before  the  date  of  that  patent  or  of 
Richardson's  invention,  known  or  recognized 
as  producing  any  such  result  as  his  apparatus 
of  thatpatentproduces,  asabovedeflned.  Like- 
nesses m  them,  in  physical  structure,  to  the  ap- 
paratus of  Richardson,  in  important  particulars 
may  be  pointed  out.  but  it  is  only  as  the  anato- 
my of  a  corpse  resembles  thatof  the  living  be- 
iug.   The  prior  structures  never  effected  the 
kind  of  result  attained  by  Richardson's  appa- 
ratus, because  they  lacked  the  thing  which 
gave  success.   Tliey  did  not  have  the  retarding 
stricture  which  gave  the  lifting  opportunity  to 
the  huddled  steam,  combined  with  the  qmck 
falling  of  the  valve  after  relief  had  come, 
l^ught  by  Richardson  and  by  the  use  of  his 
apparatus,  it  is  not  difflcultfor  skilled  mechan- 
ics to  take  the  prior  structures  and  so  arrange 
and  use  them  as  to  produce  more  or  less  of  the 
beneflci^  results  first  made  known  by  Rich- 
ardson; but,  prior  to  1866,  though  these  old 
patents  and  their  descriptions  were  accessible, 
no  valve  was  made  producing  any  such  results. 
Richardson's  patent  of  1866  states  that  the  ad- 
dition to  the  head  of  the  valve,  terminates  in  an 
annular  lip,  whidi  fits  loosely  around  the  valve 
seat,  and  is  separated  from  it  by  about  of 
an  Inch  for  an  ordinary  spring  and  a  less  apace 
for  a  strong  spring  aiid  a  greater  qwee  for  a 
weak  spring,  forming  an  annular  chamber  and 
reguhiting  the  esc^  of  the  steam;  that  tiie 
steam,  when  the  valve  Is  lifted,  passes  beyond 
the  valve  seat  and  Into  the  annular  chamber, 
and  acts  agtdnst  the  increased  surface  of  the 
valve  head,  and  thus  overcomes  the  increasing 
resistance  of  the  spring  due  to  its  comiHression, 
and  hfts  the  valve  higher,  and  the  steam  escapes 
fredy  into  the  open  air.  until  the  pressure  is 
si^ciiaitiy  reduced,  when  the  spring  imnkedi- 
ately  doses  tiie  valve.    It  is  not  shown  that, 
before  1866,  any  known  valve  produced  this  re- 
sult.   On  the  contrary,  Richardson  testifies 
that  for  about  twenty  years  before  1866,  he 
was  acquainted  witii  safety-valves  in  practical 
use,  by  working  In  the  locomotive  repair  ahopa 
of  nlTroad  companies,  part  of  the  time  as  fore- 
man and  as  a  locomotive  engineer,  and  that  be 
never,  before  his  hivention.  uew,  in  practical 
use  or  on  sale,  of  any  spring  loaded  safety- 
valve,  capable  of  opening  to  relieve  the  boiler  |. «  nai 
when  the  working  pressure  was  exceeded.and 
ot  automatically  ckwing  with  a  fmall  loss  of 
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working  pressure.  He  also  says  Uut  be  was  fn 
England  for  about  four  months,  in  1878;  bring- 
ing his  valve  to  the  notice  of  officials  in  the 
shops  of  some  of  the  largest  railroad  compa- 
nies, his  valve  being  one  especially  useful  on 
locomotive  engines  oo  railroads;  that,  while  he 
was  in  £ngland,he  found  no  man  who  professed 
to  be  acquainted  with  or  to  have  heard  of  a 
safety-valve  which  would  automatically  open 
and  relieve  theboiler.at  a  predetermined  work- 
ing pressure,  and  automatically  close  when 
such  working  pressure  had  been  slightly  re- 
duced, or  who  admitted  that  such  a  valve  could 
be  made  until  he  had  seen  Richardson's  valve 
work;  that  the  master  mechanics  at  the  shops 
named  did  not  believe  he  could  make  a  valve 
close  within  tweDty-flve  poimdsof  the  blowing 
point;  that  he  showed  them  the  working  of 
his  valve  with  no  excess  beyond  working  press- 
ure, and  with  but  from  three  to  five  pounds 
reduction  from  a  pressure  of  one  hundred  and 
thirty  pounds  per  square  inch  in  the  l>oiler;  that 
he  did  not  bear,  in  England,  of  any  of  the  Rit- 
chie. Webster,  or  Hartley  valves,  but  heard  the 
N^lor  valve  blow;  and  that,  when  it  blew,  the 
steam  rose  several  poonds  above  the  point 
where  it  commenced  to  blow,  and  it  did  not 
close  promptly,  tightlv  or  suddenly.  There  is 
no  evidence  to  contradict  or  vary  the  effect  of 
this  testimonv. 

Thomas  Aosms,  of  Manchestcr,England,who 
has  spent  a  lifetime  in  the  manufacture  and 
practical  working'of  safety-valves,  testifies  that 
the  Ritchie  and  Webster  valves  have  never  been 
In  use  practically  in  England,  and  the  Hartley 
only  in  two  or  three  coses,  when  it  was  a  failure; 
that  he  himself  lias  made  and  applied,  in  En- 
gland about  15,000  of  Richardson's  valves;  that 
II  loaded  at  ISO  pounds  per  square  inch,  his 
valve  returns  to  its  seat  with  a  very  small  loss 
of  pressure;  that  the  Beyer  valve,  loaded  at  120 
pounds,  reduces  the  pressure  thirty  pounds,  be- 
C(Nre  returning  to  its  seat;  and  that  Naylor's  has 
been  superseded  by  Richardson's. 

It  appears  to  have  been  easy  enough  to  make 
asaf  ety  valve  which  would  relieve  the  boiler, but 
the  problem  was  to  make  one  which,  while  it 
opened  with  increasing  power  in  the  steam 
against  the  increasing  resistance  of  a  spring, 
[173]  would  close  suddenly  and  not  gradually,  by  the 
pressure  of  tlie  same  spring  against  the  steam. 
This  was  a  problem  of  the  reconciliation  of  an- 
tagonisms, which  so  often  recurs  in  mechanics 
and  without  which  practically  successful  re- 
sults are  not  attained.  What  was  needed  was  a 
narrow  stricture,  to  hold  back  the  escaping 
steam,  and  secure  its  expansive  force  inside  of 
the  lip,  and  thus  aid  the  direct  pressure  of  the 
steam  from  the  boiler,  in  lifting  the  valve 
against  the  increasing  tension  oi  the  spring, 
with  the  result,  that  uter  only  a  small,  but  a 
sufficient,  reduction  in  the  boiler  pressure,  the 
compressed  spring  would,  by  Its  very  comprea- 
sioa,  obtain  the  mastery  and  close  the  valve 
quickly.  This  problem  was  solved  by  Richard- 
eon  and  never  before.  His  patent  of  1869  de- 
scribes the  arrangment  and  operation  of  the 
whole  apparatus, with  the  adjustable  ring,  thus: 
when  the  pressure  of  the  steam  lifts  the  valve, 
the  steam  acts  against  the  surface  of  an  annular 
■pace  between  me  bevel  of  the  valve  seat  and 
the  downward  projecting  flange  of  the  cap 
plate,  to  assist  in  holding  up  the  valve  against 
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the  increasing  reristanoe  irf  the  qiring,  Tbit 
apertiu^  between  the  valve  and  its  seat  is  always 
greater  than  that  between  the  flange  aiod  the 
upward  projecting  rim,  and  thus  the  steam  In 
the  annular  space  assists  in  holding  up  the  valve 
till  the  boiler  pressure  falls  below  that  at  which 
the  valve  opened.  The  difference  between  the 
closing  pressure  and  the  opening  pressure  de- 
pends on  the  distance  between  the  flange  and 
the  rim.  There  isa  central  aperture  in  the  cap, 
through  which  thesteam  escapes  when  the  valve 
is  lifted,  which  is  surrounded  by  a  projecting 
cylindrical  flange,  threaded  on  the  outside,  to 
which  is  fitted  a  threaded  ring,  which  can  be 
turned  up  or  down  and  secured  by  a  set  screw. 
By  this  means,  the  area  of  the  aperture  for  the 
escape  of  steam  beyond  the  valve  scat  Is  ad- 
justable, the  space  tieing  largest  when  the  ring 
IS  down  and  smallest  when  the  ring  is  up. 

Ritchie's  patent,  in  speaking  of  his  valve, 
says:  "This  valve  is  weights  by  a  helical 
spring  1  (shown  at  Figure  2)  of  sufllcient  power 
according  to  the  required  pressure  of  the  steam; 
and,  when  it  is  intended  to  be  used  as  areserve 
sftf  e^-valve,  I  place  the  aprinc  around  that  part 
of  tlie  stem  below  the  v«lve,  tiuit  Is  to  say,  with- 
in the  boiler,  as  shown  at  Figure  2.  "The  ad- 
vantage of  this  form  of  construction  of  valve 
over  the  ordinary  valve  is  as  follows:  as  aoon 
as  the  pressure  of  the  steam  raises  the  valve 
from  its  seat,  the  flange  h,  being  exposed  to  the 
pressure  of  the  steam,  presents  an  increased  sur- 
itace,  which  compensates  for  the  increasing  re- 
sistance of  the  helical  spring  i,  until  the  valve 
has  been  raised  to  a  height  equal  to  the  area  of 
the  steam  way,  when  it  allows  the  steam  or 
vapor  to  escape  freely."  In  an  article  in  "Tlie 
Artizan,"  published  in  England,  in  July,  1858, 
signed  by  Ritchie  and  referring  to  bis  patent 
of 1848,  It  is  said  of  his  valve:  "  The  top  area 
being  made  donUe  that  of  the  under  side  or 
steam  way,  such  a  valve  would  quickly  reduce 
the  pressure  in  the  boiler  to  half  that  at  which 
the  valve  lifted;  and,  so,  also,  of  other  propor- 
tions. Hence,  it  is  chieQy  suited  for  a  reserved 
valve"  This  shows  the  existence  of  the  very 
evil  which  Richardson  remedied.  Ritchie's  pa- 
tent and  publicaticm  say  nothtaig  about  any 
stricture. 

The  evidence  in  the  present  case  shows  satto- 
factorilythat  valves  made  in  conformity  with  the 
measurements  of  the  drawing  of  Ritchie's  pa- 
tent do,  in  practice,  reduce  the  pressure  in  the 
boiler  to  such  an  extent,  after  that  pressure  a 
properly  relieved  and  before  they  close,  as  to  in- 
volve great  loss  of  time  and  consumption  of 
f  u^  b^<»e  the  initial  pressure  is  restored.  The 
experimental  valves  produced  by  the  defendant 
as  structures  made  according  to  Ritchie's  pa- 
tent vary  from  the  dimensions  of  his  drawing, 
and  the  variations  are  those  which  result  from 
the  instructions  given  by  Richardson  in  his  pa- 
tents. Ritchie  gives  no  information  how  to 
make  a  valve  work  at  a  predetermined  pressure, 
or  how  to  make  it  worK  with  a  small  range  of 
difference  between  the  opening  and  clorins 
pressures,  or  how  to  proportion  tne  strength  oi 
the  spring  and  the  size  of  the  stricture  to  each 
other.  Thesamethingistmeof  theWebsterand 
the  Hartley  patents. 

The  Webster  patent  shows  a  huddling  cham- 
ber and  a  stricture.  But  the  evidence  shows 
that  valves  made  with  the  proportloDB  shown 
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In  the  drawings  of  Webster  work  with  so  large 
a  loss  of  boiler  pressure,  before  closing,  as  to  be 
practically  and  economically  worthless.  Web- 
ster's patent  describes  a  means  of  making  the 
area  for  the  escape  of  steam  adjustable,  con- 

[1751  sisting  in  adjusting  up  and  down,  on  s  smooth 
TRlvestem,  aaUdingcollarorflange,  and  fixing 
it  In  place  by  a  set  screw.  Bat  It  does  not  show 
the  screw  rmg  of  Richardson,  with  its  minute 
delicacy  of  adjuatment  and  action. 

Nothing  further  need  be  said  as  to  the  Hart- 
ley Tolve  or  the  Beyer  valve. 

The  original  patent  to  Waterman  was  issued 
in  1858.  His  attention  had  been  turned  to  the 
subject  of  safety-Talves  for  locomotive  engines. 
He  mvented  what  is  described  In  that  patent, 
but  be  testifies  that,  before  1866,  he  never  saw 
a  safety-valve  capnble  of  keeping  the  pressure 
at  a  point  not  above  working  pressure,  and  of 
relieving  the  boiler  with  but  a  small  loss  of 
pressure ;  that  bis  valve  would  let  the  steam 
down  about  fifteen  pounds  and  was  not  practical 
for  an  ordin«7  locomotive;  and  that  me  Rich- 
ardson vidve,  when  introduced,  wentat  once  into 
general  use.  The  Waterman  valve  had  a  sup- 
plemental surface,  on  which  the  steam  acted  to 
aid  in  the  misiag  of  the  vnlve;  and  this  was  shown 
in  the  drawing  of  Waterman's  original  patent, 
but  the  specification  did  not  descrifc  it.  Water- 
man's original  patent  did  not  show  the  use  of  a 
spring,  and  prior  to  its  re-issue  his  valve  had 
not  been  made  with  a  spring.  After  Richard- 
son obtained  his  patent  of  1^,  and  Waterman 
knew  of  Richardson's  valve,  they  combined  the 
tDterests  in  Uieir  two  patents,  and  the  re-issue 
of  Waterman's  was  obtained,  with  the  co-opera- 
tion of  Richardson,  he  signin;;  as  a  witness  the 
specification  of  the  re-issue,  'that  specification, 
granted  in  1867,  describes  an  overhanging  part 
of  the  valve  as  increfising  its  area  outside  of  and 
beyond  the  ground  joint,  and  a  concentric  rim 
or  ledge,  i^ch  directs  the  steam  upwai'd 
against  such  overlionging  part  of  the  valve,  so 
that  the  valve  Is  assisted  in  rising.  The  speci- 
fication was  drawn  in  view  of  Richardson's  pa- 
tent and  valve,  and  for  tlie  purpose  of  making 
a  claim,  which  was  tlien  made,  and  which  was 
not  in  Waterman's  original  patent,  to  a  combi- 
nation of  the  coQcentnc  rim  or  ledge  with  the 
overhanging  part  of  the  ralve.  The  specifica- 
tion states  that  the  valve  and  its  seat  are  so 
constructed  tlint  the  esmping  steam  will  act  on 
an  increased  area  of  Ibe  valve  after  it  has  risen 
from  its  scat,  and  strike  the  overhanging  or 

[176]  projecting  annular  surface  above,  and  outside 
of  aod  I>cyond  tlicgi-ouiid  joint.  Italsostatcs 
that  a  proper  modification  of  the  orerbanging 
or  projecting  annular  surface  will  modify  the 
force  of  the  steam ;  tliat.  If  such  surface  be 
lai^,  the  valve  will  be  opened  suddenly  and 
discharge  so  much  steam  thai  the  pressure  in 
the  boiler  will  be  considerablyrcduced  before  the 
valve  closes;  that  such  surface  may  be  mode  so 
small  that  but  little  more  than  the  surplus  steam 
will  escape;  that  the  success  or  efilcicnc^  of  the 
valve  wul  depend  on  a  proper  propoi-tion  be- 
tween the  overhanging  annular  surface  and  the 
concentric  rim  or  ledge,  because,  if  a  free  dis- 
charge of  steam  between  them  is  allowed,  the 
valve  will  not  be  assisted  in  rising;  and  if  thi; 
escape  of  steam  is  too  small,  the  valve  will  i-ise 
too  easily  and  r'tmain  open  too  long,  and  the 
steam  will  be  so  much  reduced  in  pressure  as 
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seriously  to  impair  the  economical  and  efficient 
action  of  the  apparatus;  and  directions  are  given 
as  to  the  sizes  of  the  overhanging  pari,  and  of 
the  ledge  or  rim  and  of  the  opening,  for  a  valve 
of  a  specified  diameter,  acting  wi£  a  specified 
pressure  of  steam.  Nothing  of  all  this  was 
found  in  the  spedflcation  of  the  original  Waters 
man  patent.  It,  therefore,  has  no  elfoct,  as 
against  Richardson's  patent  ot  1866,*  to  destroy 
the  validly  of  that  patent 

If  anytmng  which  Richardson  did  in  respect 
to  re-issuing_  the  Waterman  patent,  could,  in 
any  event,  ^ect  Qie  rights  of  ue  present  plaint- 
iff under  either  patent  sued  on,  as  to  which  we 
express  no  opinion,  it  is  sufficient  to  say  that 
the  i»«sent  defendant  dainu,  Inits  answers,  no 
benefit  from  any  action  of  Richardson's  in  re- 
spect to  the  Waterman  patent,aa  operating  tn  its 
favor  or  inuring  to  its  benefit,  as  an  equitable 
defense  in  these  suits. 

Richardson  is,  therefore,  entitled  to  cover,  by 
Uie  claim  of  his  patent  of  1866,  under  the  lan- 
guage, "A  safety-valve  with  the  drctdor  or 
annular  flange  or  lip  e  e,  constructed  In  the 
manner  or  substantially  in  the  manner  shown, 
so  as  to  opemte  as  and  for  the  purpose  herein 
described,"  a  valve  in  which  are  combined  an 
initial  area,  an  additional  area,  a  huddling 
chamber  beneath  the  additional  area,  and  a 
strictured  orifice  leading  from  the  huddling 
chamber  to  the  open  air,  the  orifice  being  fon-  r.Miv-i 
portioned  to  the  strengUi  of  the  spring,  as  di> 
rected.  The  direction  given  In  the  patent  is, 
that  the  flange  or  Up  is  to  be  separated  from  the 
valve  seat  by  about  of  an  inch  for  an  ordi- 
nary spring,  with  less  space  for  a  strong 
spring  and  more  space  for  a  weak  spring,  to 
regulate  the  escape  of  the  steam,  as  required. 
As  matter  of  law,  this  description  is  sufficient, 
within  the  rule  laid  down  In  Wood  v.  UnderhiU, 
6  How.,  1,  and  it  is  not  shown  to  be  Insuffi- 
cient, as  a  matter  of  fact 

Richardson  is  also  entitled  to  cover,  by  the 
claim  of  his  patent  of  1869,  under  the  language, 
"  the  combination  of  the  surface  beyond  the 
seat  of  the  safety  valve,  with  the  means  herein 
described,  for  regulating  or  adjusting  the  area 
of  the  pouage  for  the  escape  of  steam,  substan- 
tially as  and  for  the  purpose  described,"  the 
combination  with  tlie  surface  of  the  huddling 
chamber  and  the  strictured  orifice,  of  a  screw 
ring,  to  be  moved  up  or  down  to  obstruct  such 
orifice  more  or  less,  in  the  manner  described. 

The  Richardson  patents  have  a  disc  valve,  an 
annular  huddling  chamber,  an  annular  stricture 
at  the  outer  extremity  of  the  nK^tt  fmm  the 
center  of  the  valve,  an  additional  area  which  is 
radially  beyond  the  disc  valve,  and  a  cylindrical 
steam  way.  But,  before  1866,  an  annular  form 
of  safety-valve  was  well  known.  Such  a  valve 
necessarily  requires  an  annular  steam  way.  In 
the  defendant's  valve,  complainant's  Exhibit  A, 
tlie  same  effect';,  in  operation,  are  produced  as 
in  the  Richardson  valve,  by  the  means  de- 
scribed in  Richardson's  claims.  In  both  ^^truct- 
ures,  the  valve  is  held  to  its  scat  by  a  sprlug,  so 
comprened  as  to  keep  the  valve  there  untuthe 
pressure  inside  of  the  bofler  is  sufiicient  to  move 
the  valve  against  the  pressure  of  the  spring,  so 
that  tlie  steam  escapes  through  the  ground 
joint  iuto  a  chamber  covered  by  an  extension 
of  the  valve,  in  which  chamber  the  steam  acts 
expansively  against  the  extended  surface  and 
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Increases  the  pressure  tnoppoaltlon  to  the  increas- 
ing pressure  of  the  spring,  and  assists  In  opening 
the  valve  wider ;  this  doamber,  In  the  d^end- 
anfs  valve,  has,  at  its  termination,  substantially 
the  same  construction  as  Richardson's  ^ve, 
nunely :  a  stricture  which  causes  the  steam  to 
[178]  act,  liy  eqwnsive  force,  against  the  extended 
suiface  of  the  valve ;  and  m  both  valves,  after 
the  pressing  of  the  steam  has  been  somewhat  re- 
duced in  the  boiler,  the  closing  movemeot  is 
qui(^ened,  as  the  valve  nears  its  seat.  In  conse- 

auence  of  the  reduced  pressure  of  the  steam  on 
K  extended  surface,  and  the  valve  comes  sud- 
den^ to  its  seat.  In  the  Richardson  ralve,  the 
valve  proper  Is  a  disc,  and  the  extended  surface 
li  an  annulttt  surrounding  the  disc,  while,  in 
the  defendant's  valve,  the  valve  proper  is  an 
annulue,  and  the  extended  surface  is  a  disc 
inside  of  the  an,nulv4.  But  this  is  a  mere  inter- 
change of  form  between  the  valve  proper  and 
the  extended  surface,  within  the  skill  of  an  or- 
dinary mechanic. 

There  is  one  slnictural  difference  between  the 
two  mlves,  which  Is  now  to  be  mentioned.  In 
the  Richardson  valve,  all  the  steam  which  es- 
capes into  the  open  air  escapes  from  the  hud- 
dlmg  chamber,  through  a  stricture  which  is 
smaller  than  the  aperture  at  tlie  ground  joint. 
In  the  defendant's  valve,  the  valve  proper  has 
two  ground  Joints,  one  at  the  inner  periphery  of 
the  annutiM  and  the  other  at  its  outer  periphery ; 
and  only  a  part  of  the -steam,  namciv:  that 
which  passes  through  one  of  the  ground  Joints, 
pasMS  into  the  huddling  chamber  and  then 
through  ttie  stricture ;  the  other  part  of  the 
steam  passing  directly  from  the  boiler  into  the 
air,  through  the  other  ground  joint.  But  all  of 
that  part  of  the  steam  which  passes  into  the 
huddling  chamber  and  under  the  extended  sur- 
face, passes  tiirough  tiie  constriction  at  the  ex- 
tremity of  such  <£amber,  in  both  valves,  the 
diiference  being  only  one  of  degree  but  with  the 
same  mode  of  operation. 

In  the  Richardson  patent  of  1869,  the  stricU 
ure  is  regulated  as  to  size  by  an  ad  jiistable  screw 
ring.  In  the  defendant's  valve,  there  is  a  screw 
ring  or  sleeve,  which  closes  the  escape  oriQces 
from  the  centi«l  chamber,  more  or  less. 

In  the  defendant's  valve,  the  huddling  cham- 
ber is  at  the  center  instead  of  the  circumference, 
and  is  in  the  seat  of  the  valve  under  the  head, 
instead  of  in  the  head,  and  the  stricture,  inst^td 
of  being  at  the  circumference  of  the  head,  is  at 
the  circumference  of  the  scat  of  the  valve.  But 
this  is  only  the  use  of  means  egnlvident  to  those. 
[179]  shown  Richardson,  while  the  mode  of  opera- 
tion of  the  parts  of  the  mechanism  is  the  same, 
m  their  relation  to  each  other,  and  the  result  is 
the  same. 

Richardson's  invention  brought  to  success 
what  prior  inventors  had  essayea  and  partly  ac- 
complished. He  used  some  things  which  had 
been  used  before,  but  he  added  lust  that  which 
was  necessary  to  make  the  whole  a  practically 
valuable  and  economical  apparatus.  The  facts 
that  the  known  valves  were  not  used,  and  the 
speedy  and  extensive  adoption  of  Richardson's 
™ve,  are  facts  In  harmony  with  the  evidence 
that  bis  valve  contains  just  what  the  prior 
valves  tacked, bad  go  to  support  the  conclusion 
at  which  we  have  arrived  on  the  question  of 
novelty.  When  the  ideas  neceasaiy  to  success 
aro  made  known,  and  a  structure  embodying 
94tt 


those  ideas  Is  given  to  the  world,  it  is  easy  tot 
the  skillful  mechanic  to  vary  the  form,  by 
mechanism  which  is  equivalent  and  is,  there- 
fore, in  a  case  of  this  kind,  an  infringement. 

It  follows,  from  these  views,  that  the  deerea 
fA«  (H/mtit  Court  mtut  be  reeened,  and  «aA 
earn  bermiandedtothai  ee?urt,  witkadirtelienU 
enter  a  decree  sustaining  the  validity  of  the 
patent  sued  on,  and  decreemg  in&ingemoit  and 
awarding  an  account  of  ^nvnts  and  damages,  as 
prayed  far,  and  to  take  such  further  proceed- 
ing as  may  be  proper  and  not  inconsistent  with 
this  opinion;  and  with  the  further  direction,  as 
to  the  suit  brought  on  the  patent  of  1869,  to 
grant  a  perpetual  ii\^n^iion,  aooording  to  the 
prayer  <ff  toe  bill. 

Tniecopy.  Tost: 

James  H.  MoKenaer,  CSerk,  Sup.  Oouitt  U.  8. 


miTED  STATES.  Appt,, 

V. 

JOHN  M.  MUELLER. 


JOHN  SI.  MUELLER,  AppL, 
e. 

UNITED  STATES. 

(See  S.  C  Reporter's  ecL,  153-157.) 

Damages  on  ffovemment  amtrarl  from  deiaya — 
emutruetitm  ef  eontraet. 

*l.  Under  oontnuila  to  fomlah  atone  to  the  Unti- 
ed States  for  a  buUdlnf.  and  to  saw  It  and  cut  and 
dress  It,  all  as  required,  the  oontmctor  m:\y  recover 
damages  for  enforced  mnpenslonn  of  and  dclnjB  In 
the  work,  br  tbe  United  States,  nrlning  from  dmibts 
as  to  the  oeBiiablll^  of  complcUoK  the  bulfallnir 
with  tbe  Bbme  and  on  the  slte^  wbi^  hivolved  tbe 
atamlnatlon  <jt  the  fotmdatlon  and  tbe  stone 
several  oommleslonB. 

9.  A  contract  to  furnish  all  of  tbe  dimension  rtone 
that  may  be  required  in  tbe  construction  of  a  build- 
ing does  not  include  dimension  stone  used  In  the 
approoiAeB  or  steps  leading  up  into  tbe  bulMlng. 

[Nos.  1170,  1171.] 
dubmitted  Deo.  tt,  1884.   Deddad  Jan.  19, 188S. 

APPEALS  from  the  Court  of  Claims. 
The  history  and  facts  of  the  case  ^)pcar 
in  the  opinion  of  tlie  court. 
Mr.  Enoch  Tottea*  for  claimant. 
Mr.  S.  F.  PhilUps,  Sotidtor-Qen.,  for  de- 
fendant, 

Mr.  Juttiee  Blatchlbrd  delivered  tbe  opin- 
ion of  the  court; 

Before  July  23.  1872,  the  United  States  ad- 
vertisol  for  proposals  for  furnishing  and  deliv- 
ering at  the  site  of  the  new  United  States  Giov- 
ernment  building  to  be  erected  at  Chicago,  Illi- 
nois, all  of  the  dimension  stone  required  in  ito 
coustniction.  John  M.  Mueller  submitted  a 
proposal,  dated  July  23, 1872,  to  furnish  dimen- 
sion stone  in  accordance  with  the  attached  ad- 
vertisement, at  specified  prices.  This  proposal 
was  accepted  by  a  notice  to  him  which  said: 
"  You  are  hereby  notified  that  your  proposal  to 
furnish  all  the  dimension  stone  that  may  be 
needed  for  the  exterior  of  the  new  custom-houac 
building  to  be  erected  In  the  City  of  Chicago," 
for  specified  prices.  "  The  stone  to  be  delivered 
at  the  site  of  the  buOding,  ud  in  auch  quanti- 

*  Head  notes  by  Jfr.  Jtetlos  BLUonroBO. 
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dee  and  at  such  times  as  the  Department,  or  its 
duly  authorized  agent,  maj  direct,  Is  accepted. " 

On  the  2d  of  Septembei-,  1873,  a  wriuen  con- 
tract, in  punuance  ot  math,  advertisemait  and 
proposal,  was  made  between  the  United  States 
and  Hueller,  which  described  Mueller  as  the 
[154]  person  "  To  whom  was  awarded  a  contract  for 
certain  dimension  stone  required  in  Uie  con- 
struction of  the  sew  custom-house,  court  house 
and  poetofflce  building,  at  Chicago,  Illinois,  on 
his  bid  received  under  adTertisement.  and  dated 
Jul7  as,  A.  D.  187S."  By  the  contract,  which 
was  madeonbehalf  of  the  United  States  by  the 
aapervlslng  architect  fd  the  Treasury  Depart- 
ment, Mueller  agreed  to  farnish  trom  bis  quar- 
ry, "And  deliTcx*  at  the  site  of  the  aforesaid 
Dtuldln^,  all  of  the  dimeniion  stone  that  may 
be  required  in  the  construction  of  said  build- 
ing," and  to  furnish  and  deliver  100,000  cubic 
feet  of  the  stone  on  or  before  Qxe  first  of  Janu- 
ary, 1878,  "and  the  remainder  at  such  times 
and  in  such  quantities  as  mar  be  required"  by 
the  supervislDg  architect,  and  the  United  States 
^reed  to  pay  to  Mueller  certain  specified  prices. 
The  stone  was  known  aa  "Buena  Vista  bee- 
stone." 

On  the  9th  of  December,  1671,  Mueller 
entered  into  another  contract  with  the  United 
States,  on  bis  bid  made  under  an  advertise- 
ment, by  which  he  agreed  to  furnish  the  cut- 
ting of  the  Bucna  VisU  free  stone  to  be  used  in 
the  basement  story,  sill  and  lintel  course  of  said 
building,  in  accordance  with  a  spedflcation  at- 
tached,%y  which  he  was  to  deliver  the  stone, 
cut  and  ready  for  setting,  promptly  and  as  re- 
quired bv  the  superintendent,  so  that  the  prog- 
ress of  the  work  will  not  be  Interrupted.  By 
the  contract,  all  the  stone  for  the  area  wall  was 
to  be  cut,  lewlsed  and  ready  for  setting  on  or 
before  the  first  of  March,  1878,  and  the  pier 
atones  and  sill  and  Untel  course  as  soon  there- 
after as  required  by  the  saperlntendent. 

On  the  18th  of  July,  1678,  Mueller  entered 
into  another  contract  with  the  United  States,  by 
which  be  agreed  to  furnish  such  number  of  me- 
chanics ana  laborers  as  may  be  required  from 
time  to  time  by  the  snperlntendoi^  and  all  of 
the  tools  and  materials  necessary  to  cat,  dress 
and,  if  necessary,  box  all  of  the  stone  required 
for  the  construction  of  said  building,  "  and  to 
cut  such  stone  in  such  manner  and  at  such 
place  as  may  be  required  "  by  the  superintend- 
ent, and  to  famish,  free  of  cost  to  the  Govern- 
ment, all  shops,  dieds  and  machinery  necessary 
to  cut,  dress  and  box  said  stone:  and  it  was 
agreed  that  all  materials  required  for  the  cut- 
ting or  boxing  of  said  stone  should  be  sup- 
[155]  plira  only  upon  the  requisition  of  the  superin- 
tendent, and  that  not  less  than  250  stone  cut- 
ters,  with  the  necessary  complement  of  mechan- 
ics and  laborers,  should  be  employed  "at  any 
time  during  the  imgress  of  the  work; "  Mudf- 
ler  to  be  paid  for  the  labor  toll  market  rates 
"<A  the  labor"  actually  performed,  increased 
by  IS  per  centum,  and  nw  the  materials  the 
lowest  trade  prices,  Increased  1ft  per  centum 
thereof. 

On  the  4th  of  August,  1878,  Mueller  entered 
Into  another  contract  with  the  United  States, 
on  a  hid  of  his,  by  which  he  was  to  furnish  all 
the  tools,  machinery,  shops  and  sheds,  etc., 
reqaired  to  saw,  uid  to  saw,  soch  of  the  stone 
supplied  under  his  contract  of  September  9, 

ais  V.& 


1672,  as  might  be  found  Necessary  by  *be  super- 
intendent, the  sawing  to  be  done  at  such  times 
and  in  such  quantities  as  the  superintendent 
might  require,  and  MoeUer  to  be  paid  aqwci- 
fiedprice  for  all  stone  sawn. 

Mneller  brought  a  suit  on  these  ccmtcacta, 
against  Oie  United  States,  in  the  Court  of  Claima 
to  recover  sundry  items  and.  among  them,  pay 
for  certidn  stones  furnished,  for  which  he  bad 
not  been  fuUv  paid;  also  damages  for  suspen- 
sions and  delays,  oiforeed  and  caused  by  the 
United8tate8,of  workunderthe  contracts,  which 
kept  Mueller  and  his  men,  machinery,  plane 
and  cx^tBl  idle:  also  damages  because  dunen- 
sion  stone  was  required  for  the  coostruction  of 
"the  steps  and  approaches  leading  up  into  said 
building, "  but  he  was  not  allowed  to  furnish  it. 

The  Court  of  Claims  allowed  to  him  $20,000 
as  damages  fOr  suspensions  ot  the  work,  en- 
forced by  the  United  States,  and  $2,768.26  addi- 
tional pay  for  the  stones  referred  to,  and  reject- 
ed all  the  other  Items  sued  for,  and  rendered 
ajudgmaitinliisfavorfOT$32,708.26.  Among 
the  items  rejected,  was  the  claim  for  damages 
in  respect  to  the  stone  for  the  steps  and  approach- 
es. The  United  States  have  appealed  because 
of  the  allowance  of  the  $20,000;  and  Maeller 
has  appealed  as  to  the  item  for  steps  and  ap> 
proaches. 

The  finding  of  facts  by  the  Court  oi  Claims 
as  to  the  $20,000  item  Is  this:  "On  the  18th  ot 
May,  1676,  claimant  was  directed  to  stop  ship- 
ment of  stone  until  further  orders,  and  on  the 
15th  he  was  directed  to  stop  cutting.  On  the  [156] 
25tb  of  May  he  was  notified  formally,  in  ac- 
cordance with  the  language  of  the  contract, 
'that  the  party  of  the  first  part  does  not  require 
that  any  more  stock  should  be  delivered  at  the 
present  time.  Whenever  more  is  required  you 
will  be  notified.'  On  the  16th  of  October,  1876, 
he  was  notified  to  resume  cutting.  In  the  sum- 
mer and  fall  of  1877,  when  the  work  was  near- 
ing  completion,  he  was  directed  to  discharge 
workmen  from  time  to  time,  so  that  the  num- 
ber was  reduced  below  the  minimum  fixed  In 
his  contract.  The  work  of  sending  forward 
stone  was  ^so  resumed  about  the  middle  of  Oc- 
tober and  continued  until  about  the  first  of  De- 
cember. The  second  suspension  lasted  imtil 
about  the  middle  of  February.  These  suspen- 
sions arose  from  a  well  foimaed  doubt  as  to  the 
desirability  of  completing  the  Chicago  custom- 
house with  the  Buena  Vista  stone,  and  on  the 
site.  Several  coinmis8i<ms  made  lengthy  and 
exhaustive  examinations  of  the  foundation  and 
stone,  pending  which  the  United  States  stwped 
the  work.  The  damages  resulting  to  thecuom- 
ant  therefrom  were  $20,000. 

The  court  was  of  opinion  that  as  the  delay 
was  caused  by  a  contemplated  change  of  pur- 
pose in  regard  to  the  stone  and  the  site,  the 
enforced  suspension  and  delay  were  unjustifi- 
able and  not  covered  by  the  sUpulations  in  the 
cratracts  tiut  the  stone  and  the  wOTk  should  ba 
furnished  as  "requh^."  19  Ct  of  01,691. 
We  are  of  opinion  that  the  court  was  correct  In 
its  view.  £r.  5.  V.  Ani<A,94U.S..814[XXIV., 
1161. 

The  finding  of  facts  as  to  the  "steps  and  ap> 
proaches"  was  as  follows:  "The  approaches 
or  steps  leading  up  into  the  building  required, 
according  to  the  plans  for  said  buildini^  a  larn 
quantity  of  cutdimoirifm  slow  to  wit:  17,478.10 
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cubic  feet,  and,  althoueb  the  daimant  waa 
abie  and  willing  to  furnish  the  same  under  his 
agreement,  the  officers  of  the  United  States  re- 
fused to  permit  him  to  furnish  the  same,  but  it 
does  not  appear  that  be  made  any  proposition 
to  furnish  it.  The  defendants  determined  that 
rranite  would  be  more  suitable  than  sandstone 
for  these  approaches,  and  the  amount  required 
was  furnished  by  other  parties.  If  the  claim- 
ant luid  been  allowed  to  furnish  sandstone,  he 
C1S7]  would  have  madea  profit  of  96,115.68."  The 
court  was  of  opinion  that  there  was  no  violation 
of  the  contract.    19  Ct.  of  CI.,  693. 

The  expression  "stem  and  approaches  lead- 
ing up  into  said  building,"  used  in  the  peti- 
tion, and  the  expression  "approaches  or  steps 
leading  up  Into  the  building"  iised  in  the  finding 
of  facts,  are,  perhaps,  somewhat  vague.  But 
we  must  infer  Uiat  the  expression  used  in  the 
finding  means  structures  wholly  outside  of  the 
building,  not  a  part  of  it  but  constituting  a 
means  of  ascent  on  the  way  into  the  building. 
In  this  view,  the  stone  usra  in  the  approaches 
or  steps  was  not  stone  used  in  the  construction 
of  the  building,  within  the  meaning  of  the  first 
contract  and  the  original  advertisement.  The 
approaches  may  have  been  of  cut  dimension 
stone,  and  necessary  for  use  in  connection  with 
the  building  after  it  was  constructed;  but,  in 
in  the  absence  of  anything  more  definite  in  the 
finding,  it  cannot  be  said  that  they  were  in  the 
building,  or  a  part  of  it. 

Jttdffuimt  termed. 
True  <K^r  Test : 

James  H.  HcKennejr,  Clerk,  Sup.  Oonrt,  V.  8. 


NORTHERN  LIBERTY  MARKET  COM- 
PANY, F^.  in  Err., 

V, 

JOHN  R.  KELLY. 
(See  B.  C,  Reporter's  ed.,  IW-SOS.) 

(hntideraUon  (f  note  given  on  compromise  -  ~ 

mhen  valid. 

*  A  market  house  company  .iDcorporated  for  twenty 
years,  wltli  power  to  purcofise,  bold  and  convey  any- 
real  or  fiersoiial  estate  neoeesarytoenableittocarry 
OQ  Its  buainess,  built  a  market  house  on  land  owned 
byltlnfoesfmplBfBDdBoId  by  public  auction  leases 
for  ntnety-nine  years,  renewable  forever,  of  stalls 
therein  at  a  specmed  rent.  The  highest  bidder  for 
one  of  the  stalla  gave  the  corporation  several  prom- 
fseory  notes  In  part  payment  for  the  option  of  that 
stall,  received  such  a  lease,  and  took  and  kept  pos- 
session of  the  stall ;  and  afterwards  gave  it  a  note 
for  a  less  sum,  in  oompromlseof  the  original  notes 
and  upon  express  a^rreemcat  tliat,if  this  note  should 
not  be  paid  at  maturity,  the  corporation  might  sur- 
render It  to  the  maker,  and  thereupon  the  cause  of 
aotlon  on  those  notes  should  revive.  Held,  that  the 
new  note  was  upon  a  suffloient  legal  conGidcmtion ; 
and  tliat  the  corporation,  holding  and  suin^  upon 
all  the  notes,  could  recover  upon  this  note  only, 
[Na  87jn 

BubmiaedJan.     1886.  De&dedJan.  IS,  1885. 

F ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  bistoiy  and  facta  (tf  the  case  appear  In 
opinion  of  the  court. 

Meur».  R.  T.  Herrick  and  J.  J,  Darling- 
ton»  for  plaintiff  in  error. 

*Head  note  Iqr  Mr.  Jvttke  OfUT. 
048 


Mr.  J'as.  G.  Payne*  for  defendant  in  error. 

Mr.  JvtHee  Gray  delivered  the  opinion  of 
the  court; 

This  was  a  writ  of  error  to  reverse  a  Judg- 
ment for  the  defendant  in  an  action  brought  on 
Aprii  4,  1884,  by  a  Corporation  formed  tor  the 
purpose  of  erecting  a  market  house  in  the  City 
of  Washington  and  carrying  on  a  marketing 
business  there,  upon  twenty  promissory  notes 
made  by  him  to  the  plnintiu,  dated  January  1, 
1876,  for  $171.06  each,  two  payable  in  fifty-twa 
months,  two  in  fifty-eight  months.two  in  sixty- 
four  months,  and  two  at  the  end  of  each  soo- 
ceeding  six  months,  the  last  two  being  payable 
in  one liundrcd  and  six  montlis  after  date,  and 
all  bearing  interest  at  the  yearly  rate  of  eight 
per  cent;  also  upon  apromissory  note  made  by 
the  defendant,  dated  August  6, 1881 ,  for  $188 1 .  W, 
payaUe  in  ninety  days  after  date;  and  upon  a 
promissoiy  note,  dated  March  11,  1881,  for 
$894.08,  made  bv  one  William  S.  Cross,  and 
guarantied  by  the  defendant,  and  payaUe  fn 
sixtjr  days  after  date:  each  of  the  last  two  notes 
bearing  interest  at  the  yearly  rate  of  dx  pa- 
cent. 

The  judgment  was  rendered  upon  a  case 
stated  by  the  parties,  in  substance  as  follows : 
the  plaintiff  is  and  since  May  18. 1874,  has  been- 
a  Corporation,  duly  incorporated  tinder  the  gen- 
eral incorporation  Act  in  force  in  the  District 
of  Columbia  (R,  B.  D.  C,  sees.  653-^93),  by 
which  it  became  a  Corponttion  for  twenty  years 
and  capable  of  suing  and  lieing  sued  undof  tak- 
ing, holding  and  conveying  aay  real  and  per- 
sonal estate  necessary  to  enable  it  to  carry  oa 
its  business.  On  Jnnuarv  1,  1875,  l>cing  the 
owner  in  fee  of  a  parcel  of  land  in  the  City  of 
Washington,  and  having  built  a  market  house 
thereon,  it  offered  for  sale  by  public  auction 
leases  for  ninety-nine  years,  renewable  forever, 
of  the  stalls  in  the  market  house,  ut  a  specified 
rent,  the  highest  bidder  being  entitled  to  hb 
option  of  the  stalls.  At  the  sale,  the  defendant 
was  the  highest  bidder  for  a  stall  and  made  and 
delivered  to  the  plaintiff,  in  part  payment  of 
the  purchase  money  for  the  option  of  that  stall, 
the  twenty  notes  for  $171.06  each,  and  aftei^ 
wards  received  from  the  plaintiff  such  a  lease 
of  that  stall,  and  took  and  has  since  retained 
possession  of  the  stall  under  the  lease.  On  Au- 
gust 5, 1831,  the  defendant,  with  full  knowl- 
edge of  the  foregoing  facts,  including  the  fact 
that  by  the  terms  of  incorporation  the  plaintiff's 
corporate  existence  was  limited  to  twenty  yean, 
made  and  delivered  to  the  plaintiff  the  note  for 
$1^1.60,  in  compromise  of  the  twenty  original 
notes  and  upon  express  agreement  that,  ii  this 
note  should  not  be  promptly  paid  at  maturity, 
the  plaintiff  might  surrender  it  to  the  defend- 
ant, and  thereupon  the  plaintiff's  cause  of  ac- 
tion upon  the  original  notes  should  revive.  The 
note  for  $394.08  was  made  by  Cross  and  guar- 
antied by  the  defendant  under  like  circum- 
stances, and  in  consideration  of  the  surrender 
of  two  other  notes  similar  in  amoimt  and  con- 
sideration to  the  twenty  notes  before  mentioned. 
All  the  notes  in  suit  remain  unpaid,  otherwise 
than  by  the  giving  of  the  note  for  $1881 .60,aiMl 
all  are  still  held  by  the  plaintifl. 

The  plaintiff  insists  that  the  <n1ginal  notes 
were  valid,  because  a  corporation,  empowered 
to  hold  and  convey  xeal  estate  for  the  objects 
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of  Its  fncorporation,  may  convey  an  estate  in 
fee  or  any  leas  estate  in  lands  which  it  has  piir> 
chased,  and  may  therefore  make  a  valid  lease 
of  them  for  any  term  of  years,  though  extend- 
ing beyond  the  limit  of  its  corporate  existence. 
But  it  is  uQDece&sary  to  express  a  definite  opin- 
ion upon  that  point,  because  it  is  agreed  in  the 
case  stated  that  the  defendant  gave,  in  com- 
promise of  the  original  twenty  notes  for  $171.06 
each,  the  new  note  for  $1881.60.  If  the  plaint- 
iff had  exceeded  its  corporate  powers  in  mak- 
ing the  ori^nal  contract,  yet »  had  authority 
to  compromise  and  settle  all  claims  by  or  against 
it  under  that  contract.  MvrviUe  v.  Am.  Tract 
Society,  128  Mass.,  129.  The  compromise  of 
the  disputed  claim  on  the  original  notes  was  a 
legal  and  sufficient  consideration  for  the  new 
note.  Cook  Wright.  1  B.  &  8., 659:  TnUUv. 
TutUe.  12Met.,661;  Riggt y.  MateUtf, lid iloaa., 
696,  By  the  terms  of  the  agreement  of  com- 
promise, the  plaintiffs  cause  of  action  on  the 
original  notes  was  not  to  revive,  in  case  of  the 
new  note  not  being  paid  at  maturity,  except 
upon  the  surrender  of  this  note  to  tlte  defend- 
ant. The  plaintiff,  not  liaving  surrendered  it, 
but  holding  and  suing  upon  it  as  well  as  upon 
the  original  notes,  has  not  performed  the  con- 
dition on  which  the  revival  of  the  right  of  acticm 
on  the  orighial  notesodcpended. 

It  follows,  that  tiiephiintiff  cannot  recover  in 
this  action  on  the  original  notes  for  $171.05 
each,  but  is  entitled  to  recover  on  the  new  note 
for  $1881.60.  and  also,  for  Uke  reasons,  on  the 
note  for  $394.08,  made  Cross  uid  guaran- 
tied by  the  defendant. 

Jw^tMnt  retorted  and  eon  remanded,  viith  di- 
reetiont  to  enter  judgment  for  the  plaintiff  on 
the  ttoentjf-Jirst  and  tweney-teeond  countt. 
True  copy.  Test : 

James  H.  UcKeDney.  Clerk,  Sup.  Court,  U.  8. 


CENTRAL    RAILROAD  COMPANY  OP 
NEW  JERSEY  xr  ai^  ,   Apptt. , 

V. 

ALFRED  MILIiS  bt  al.  ,  Surviving  Executors 
of  Stkphkn  Vail,  Deceased. 

(Bee  &  O.  Beporter^  ed.,  m-WT.) 

Action  Igr  atoekh^^der$  to  tet  tuide  tease  ^  raH- 
road—wTim  caute,  whieh  hoe  been  removed  to 
Oireuit  Court,  vUl  he  remanded. 

*A  "blU  In  eqiiltr,  filed  la  the  Court  of  ChAnoerr  <if 
ffae  State  or  h'ew  JnHev  dUzans  or  that  Btnte, 
■tMbbOldent  Id  a  N««f  Jeney  rallroBd  corpnmMoii, 
■■ahHttlut  onrporHtlon,  and  a  Peiuuylvuniit  rall- 
coMI  corpnnittDii,  nnd  wvenJ  IndJvldualB.  cidwna 
ntpoctIvel]>  of  New  Jersey  imd  Pennaylraiila,  and 
OlrBCtOn  !n  One  or  hatb  oorporatiaos^  allesfld  that, 
wttbout  authority  of  law  and  la  fniiii]  of  tbc  ri^tits 
or  fbo  plafntUIs  sml  wltb  the  concurreiicB  or  tlu> 
tuttrljliul  defeudants.  the  New  Jersey  curjforfitj<:iu. 
punuant  to  votes  nf  a  mnjorlty  of  ltd  gtockhoidrrs. 
made  and  tho  Feof iflviiiifa  cornoratlori  tootc  U  IcniMj 
of  UieraUroad  proj'iTtv  yf  tbo  JTow  Jeracy  corpyra- 
thm;  and  ptared  that  the  lease  migbl  be  tmt  anide, 

*Head  note  by  Mr,  Jveltee  Qray, 

Norm.— OtttKiuh^  nf  eonoraUone  with  reference 
toiwrMiaknttfeourtBoiieraem.  SeetiotetoBteam- 
sUp  Oo.  T.TugmBa,]08  U.  a.  XZTIL,  87. 

lit  u.  s. 


celved,  the  amount  found  due  ordered  to  be  paid  to 
the  New  Jersey  corporation  by  the  Femuylvaola 
cniporatlon,  or,  upon  Its  failure  to  do  so,  by  tbe  in- 
dividual deiendautB,  and  the  New  Jersey  corpora- 
tion ordered  to  administer  the  propfrty,  in  oon- 
formity  with  Its  charter,  and  to  pay  over  to  the 
plafotiSFS  their  share  of  that  amount  The  defend- 
ants answered  Jointlv,  denytngr  the  lltwullty  of  the 
li  ass,  and  removed  the  ease  Into  the  Circuit  Court 
of  tlin  United  States,  under  the  Act  of  March  a,  1975. 
oh.  W,  as  Involving  a  controversy  between  citi- 
zens of  difFerent  States,  and  a  contj*over8y  arlslntr 
under  the  Constitution  and  laws  of  the  Unltea 
States.  The  circuit  court,  upon  the  plaintUTB*  mo- 
tion, remanded  the  case  to  tfie  State  court.  H<ld» 
that  the  case  was  rifchtly  remanded. 

[No.  878.] 

Sulmated  Dee.  ££,  I884.  Decided  Jan.  19, 188S. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  New  SerKj. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 
Mr.  James  E.  Oowen,  for  appellants: 
The  appellants  contend  that  the  pleadtni^  Id 
this  case  present  a  federal  question.  Act,  March 
8,  1875,  sec.  2. 

There  is  a  law  of  the  State  of  New  Jersey 
apparently  authorizing  the  lease,  and  thus  the 
question  whether  this  law  authorizes  the  im- 
pairment of  a  contract,  is  expressly  presented. 
It  was  unnecessary  that  it  should  have  been 

expressly  presented.   

Smith  V.  Oreenhate,  109  U.  8.,  669  (XXVII., 
1080). 

The  rule  of  the  case  of  Chouteau  v.  O&mn 
(ante,  400)  does  not  apply  to  removals. 

Nor  is  it  any  objection  tliat  questions  are 
involved  which  are  not  all  of  a  federal  char- 

Mayor  y.  Cooper,  6  Wall.,  247  (73  U.  S., 
XVIII.,  851);  R.  R.  Co.  v.  Mine.,  102  U.  S., 
135  (XXVL.  96);  Ttl  Oo.  v.  Tel.  Co.,  18  Fed. 
Kep.,  561;  OruikAank  v.  Bank,  16  Fed. 
Rep.,  888. 

The  cose  of  Gold  Washing  <ft  Water  Oo.  v. 
Keyee.  96  U.  S.,  199  (XXIV.,  656),  is  not  in 
conflict  with  these  decisions. 

The  real  question  at  issue  in  the  present  case 
is,  whether  the  Statute  of  New  Jersey,  author- 
iring  railroad  companies  to  lease  their  roads  to 
other  railroad  companies,  impairs  the  obliga- 
tion of  the  contract  cootaincd  in  the  charter  of 
the  Central  Company.  This  involves  a  federal 
question. 

Bridge  Proprietors  t.  Boboken  Co.,  1  Wall., 
116  (68  U.  8.,  XVII.,  671);  Smith  v.  Qreenluna 

{swpra). 

But  in  the  present  case  the  right  of  removal 
is  asserted  upon  the  ground  of  the  citizenship 
of  the  parties,  as  well  as  of  the  subject-matter 
of  the  suit 

Barney  v.  Latham,  108  U.  8.,  305  (XXVI., 
514). 

In  a  stocUiolder's  bill  of  the  kind  before  the 
court,  the  company  in  which  the  pldnUffs  are 
stockholders  is  a  necessary  party  defendant,  but 
the  interests  of  the  stockholders  and  the  com- 
pany are  identical,  and  they  represent  one  side 
of  the  controversy,  and  the  company  against 
whom  the  accounting  and  relief  are  sought* 
represents  the  other. 

Arapahoe  Co.  v.  R.  Co..  4  Dill.  (C.  C),  377. 
See,  also.  Pond  v.  SUOey,  7  Fed.  Rep.,  129;  Nat. 
Bk.  T.  Wetts  River  Co.,  7  Fed.  Rep..  ?50;  EatA 
V.  B.  B.  Co.,  6  Blatchf..  lOS. 
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But  assuming  that  the  individual  defeodantB 
are  kt  be  treated  as  necessary  parties  to  the  suit, 
it  is  contended  that,  besides  the  main  contro- 
versy, the  case  inTwres  a  separate  controversy 
between  the  parties  plaintiffs  and  each  of  the 
individual  defendants. 

Langdon  v.  F^g,  18  Fod.  Rep.,  5;  Barwig 
T.  Latham  {tupra);  Qark  v.  R.  R.  Co.,  11  Fed. 
Hep.,  365;  Sheldon  v.  Keokuk  Nor.  LinePaeket 
Co.,  9  Bi3a..  807;  Keying  t.  Cotzha.u*en,  11 
Bias.,  S8S;  Buford  v.  fiCivAMr  8  McCrary,  m 

But,  aiHut  from  this,  the  Central  Company 
stands  in  the  position  ox  a  custodian  or,  as  Uie 
proponents  contend,  ot  a  trustee  of  the  rail- 
road property  in  controversy,  and  the  case  in 
this  respect  resembles  that  of  Walden  v,  Sib'n- 
«*r.l01U.S.J!77(XXV.,963);  see, also, 5iw»n 
V.  Rivet,  106  IT.  8.,  99  (XXVII.,  69). 

Meurt.  Barker  Gammere  and  ffenrif  C. 
IHtn^,  for  appellees; 

The  Central  Companv  is  a  neceesaiy  party. 

CraMV.  B.  R.  Co.,iOFeA.  Rep„402;  ShieMs 
V.  Barroa,  17  How.,  180  (68  U.  8.,  XV.,  158); 
Ribon  V.  R.  R.  Go's.,  16  Wall.,  446  (83  U.  8., 
XXL,  867). 

The  individual  defendants  are  not  mere  form- 
al partiea  8ubstantial  relief  la  praved  against 
them,  in  their  individual,  as  contradlstinguiahed 
from  their  official  capacity,  as  directors. 

Hatehv.  R.  R.  Co.,  6  Blatchf..  105;  Pond  T. 
7Fed.  Sep.,  129. 

There  being  but  a  single  controversy  in  the 
cause,  we  find  arrayed  on  one  side  the  complain- 
ants, citizens  of  I4ew  Jersey,  and  on  the  other 
side  a  Corporation  and  several  other  citizens  of 
New  SetaKj.   Such  a  cause  cannot  be  removed. 

Renuwa  Cam.  100  U.  S.,  457  (XXV..  698). 

Mr.  Justice  Qrm^  delivered  the  cqiinlon  of 

the  court: 

This  is  an  appeal  from  an  order  of  the  Circuit 
Court  of  the  United  States  for  the  District  of 
New  Jersey,  remanding  to  the  Court  of  Chan- 
cery of  the  State  of  New  Jers^  a  suit  in  equity 
brought  by  the  appellees  arainst  the  appellants. 
The  case,  so  far  as  material  to  the  understand- 
ing of  the  question  presented  by  the  appeal, 
was  as  follows: 

The  bill  was  filed  by  two  citizens  of  New 
Jersev,  executors  of  Stephen  Vail,  and,  as  such, 
stockholders  in  the  Central  Railroad  Company 
of  New  Jersey,  a  New  Jersey  Corporation, 
against  that  CoipoTatiOD,  and  the  Philadelphia 
and  Beading  Railroad  Company,  a  Pennsyl- 
vania Corporation,  and  several  individuals, 
citizens  respectively  of  New  Jersey,  of  Penn- 
sylvania and  of  Harvlond,  and  directors  in 
one  or  both  of  those  Corporations,  to  set  aside 
a  lease  made  by  the  New  Jersey  Ckirporation  of 
its  railroad  and  property  to  the  Pennsylvania 
Corporation  and  for  an  account  ot  profits  re- 
ceived under  the  lease. 

The  bill  set  out  the  charter  of  the  New  Jersey 
Corporation,  enacting  that  its  railroad  should  be 
operated  by  directors  elected  Its  stockholders, 
and  that  dividends  of  its  net  earnings  should 
be  made  semi-annually  among  its  stockholders; 
and  alleged  that  the  rood  was  afterwards  con- 
structea  and  operated  accordingly ;  that  the 
Corporation,  although  holding  the  legal  title 
to  all  its  property,  held  it  as  a  trustee  for  the 
stockholders:  and  the  real,  equitable  and  beue- 
flcinl  interest  In  the  looperty,  nod  in  ail  divi- 


deuds  or  Income  accrumg  or  to  accrue  tha» 
from,  was  In  the  stockholden;  "  And  that  any 
act  or  thing  done  without  the  consent  of  all  Of 
said  stockholders,  or  due  process  of  law,  wl^ch 
destroys  the  powers  and  control  (Hf  those  trust- 
ees, to  whom  the  stockholders  have  confided 
thdr  proper^,  or  which  prevents  those  trustees  [251] 
from  fully  and  freely  performing  said  trusts, 
or  which  in  whole  or  in  part  substitutes  new  or 
other  trustees  for  those  selected  by  said  stock- 
holdezs.  or  i^ch  takes  frcm  said  stockholders 
their  estate  or  Interest  In  said  properties,  or 
their  control  over  them  and  their  management, 
or  transfers  the  possession  and  management  of 
the  property  of  said  stockholders  to  another  cor- 
poration or  to  sjiy  other  person,  or  in  anywise 
changes  the  scheme  of  said  Railroad  Company 
or  the  enterprise  in  which  and  to  further  whioi 
the  said  atockboldera  advanced  and  invested 
their  capital,  or  which  limits  themoductiTeneai 
of  their  property  to  them  and  diverts  the  earn- 
ings or  any  part  thereof,  to  other  persons,  nat- 
ural or  artificial,  on  any  pretense  whatever.  Is 
a  fraud  upon  said  stockholders,  is  unlawful  as 
changing  the  contract  between  said  Corpora- 
tion and  said  stockholders  against  their  consent, 
and  is  absolutely  void  by  the  law  of  the  land." 

The  bill  further  allied  that  the  directors  of 
the  New  Jersey  Corporation ,  in  accordance  with 
votes  of  a  majority  ctf  tlie  stockholders  hat 
without  the  consent  of  all  the  stockholders  or 
of  the  plaintiffs,  executed  and  delivered  a  lease 
of  Its  railroad  and  alt  its  property  to  the  Penn- 
sylvania Corporation,  for  Uie  term  of  nine  hun- 
dred and  ninety-nine  years,  and  the  Penn^l- 
vania  Corporation  entered  Into  possession  nndw 
the  lease;  that  the  lease  prevented  those  trustees 
from  perfonning  the  trust  reposed  in  them  by 
the  stockholders,  and  affected  their  rights  and 
Interests  In  the  particulars  above  set  forth,  and 
"  was  msde  vritbout  any  authority  of  law,  and 
is  illezal,  inequitable  and  void;"  that  the  indi- 
vidual defendants,  under  cover  of  that  lease, 
and  well  knowing  its  ill^^ity,  had  been  and 
were  actively  en^ged  in  furthering  the  aion- 
said  Invadon  of  the  rights  of  the  plainti^  aa 
stockholders;  that  therefore  any  application  by 
the  plaintiffs  to  the  Corporation  or  to  the  direct- 
ors or  stockholders,  to  institute  this  suit  would 
have  been  futile,  and  had  not  been  made;  and 
that,  ccnsoquently,the  plaintiffs  were  entitled  to 
bring  and  maintun  thissnlt  In  their  own  name, 
as  well  for  themselves  as  for  other  stoi^olders 
similarly  situated. 

The  mil  prayed  for  a  decree  that  the  lease  roKoi 
and  the  delivery  of  possession  under  it  were  il- 
legal  and  void,  and  a  fraud  upon  the  rights  of 
the  plaintiffs;  that  the  Pennsylvania  Corporation 
surrender  to  the  New  Jersey  Corporation  the 
railroad  and  other  property,  and  account  with 
it  for  all  tollsand  profits  Teceived;that  the  New 
Jersey  Corporation  take  possesdMi  of  tbeiaQ- 
road  and  property,  and  use  and  administer  it  In 
conformity  with  the  trusts  imposed  by  its  cbxr- 
ter,  and  distribute  and  pay  over  to  the  plaintifb 
their  share  of  al}  the  money  to  Im  found  due 
upon  such  accounting  from  the  Pennsylvania 
Corporation  to  the  New  Jersey  Corporation; 
and  that  upon  the  failure  of  the  Pennsylvania 
Corporation  to  pay  back  to  the  New  Jersey  Cor- 

K ration  all  moneys  taken  under  the  lease,  the 
itvidual  descendants  pay  the  same  to  the  New 
Jersey  Corporation;  and  for  further  relief. 
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Tlie  defendants  filed  a  loint  answer,  admit- 
ting the  ptaintifits'  ownenhip  of  stock  in  tbe 
New  Jersey  -Corporation,  the  constmction  and 
operation  of  the  railroad  by  that  Corporation, 
and  the  execution  and  delivery  of  the  lease  and 
of  possession  under  it;  denying  tbe  other  leading 
allegations  of  tbe  bill;  averring  that  the  charter 
of  tbe  New  Jersey  Corporation  was  subject  by 
law  to  alteration  suspension  or  repeal  in  the 
discretion  of  the  Legislature;  that  the  lease  was 
cxpressW  autborized  by  the  laws  of  New  Jer- 
aev;  and  that,  if  the  bill  could  be  maintained, 
all  that  the  plaintiffs  could  claim  was  the  value 
of  their  stock,  and  damages  assessed  according 
to  any  reasonable  anticipation  of  its  produc- 
tiveness Id  the  future,  and  such  damages  the  de- 
fendants were  willing  and  thereby  proffered  to 
pay. 

Before  tbe  cause  could  be  heard  in  tbe  State 
Court,  all  the  defendants  joined  in  a  petition, 
under  the  Act  of  March  3, 187S,  ch.  187,  for  its 
removal  into  the  Circuit  Court  of  the  United 
States,  for  the  following  reasons: 

"  That  tfie  said  suit  is  one  instituted  by  the 
plaintiffs, -4rho  are  the  executora  of  one  Stephen 
Vail,  and,  as  such,  holders  of  certain  shares 
of  stock  of  the  Central  Railroad  Company  of 
New  Jersey,  one  of  the  defendants  above 
named,  to  obtain  a  decree  requiring  the  sur- 
render and  cancellation,  as  illegal,  void,  and  a 
fraud  upon  the  rights  of  the  plaintiffs,  of  a 
certain  lease  of  all  its  railroads  and  other  prop- 
3]  erty,  executed  by  the  said  Central  Railroad 
Company  of  New  Jersey  to  the  said  Pbiladel> 
pbia  and  Reading  Railroad  Company,  and  the 
payment  over  by  the  said  Reading  Company  to 
the  said  Central  Company  of  all  rents,  tolls  and 
protlts  bv  the  former,  as  lessee  as  aforesaid, 
and  further  requiring  that  the  said  Reading 
Company  shoula  cease  and  refrain  from  doing 
any  act  under  the  terms  of  said  lease. 

That  tbe  defendants,  other  than  the  two  above 
mentioned  Railroad  Companies,  weremade  par- 
ties to  tbe  said  suit  only  by  reason  of  Uicir  offi- 
cial connection  with  the  said  two  Companies, 
and  ore  not  neces^iry  or  substantial  parties  to 
the  controversy,  which  relates  solely,  as  already 
mentioned  to  the  validity  of  the  lease  above  re- 
ferred to,  of  the  railroads  and  other  property  of 
the  Central  Company  to  the  Reading  Company; 
that  the  plaintiffs  in  the  suit  claim  that  as  stock- 
holders in  the  Central  Railroad  Company  of 
New  Jersey  they  have  the  right  to  institute  said 
suit  upon  behalf  of  the  said^Company,  to  com- 
pel the  surren-ier  by  the  Philadelphia  and  Rend- 
ing Kailroad  Company  of  the  above  mentioned 
lease,  and  an  accounting  for  and  return  by  the 
latter  Company  to  the  former  of  edl  moneys  re- 
ceived as  such  lessee  as  aforesaid;  and  the  con- 
troversy in  said  suit  is,  therefore,  between  citi- 
zens of  different  States,  as  the  plaintiffs  and  the 
Central  Railroad  Company  are  citizens  of  the 
State  of  New  Jersey,  and  the  Philadelphia  and 
Reading  Railroad  Company  la  a  dtizui  ot  tiie 
State  of  Pennsylvania. 

That  the  controversy  In  said  suit  Is,  moreover, 
one  arising  und»  the  Cons  titution  and  laws 
of  the  United  States,  in  that  tbe  tight  to  make 
said  lease  is  rested  by  the  defendants  upon  a 
certain  statute  of  New  Jersey,  approved  March 
11,  1880  (ch.  160),  which  provides,  intar  aUa, 
as  follows:  'It  shall  be  lawful  for  any  corpora- 
tion,incorporated  under  this  Act,  «*  under  any  of 
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the  laws  of  the  State,at  any  time  during  the  con- 
tinuance of  its  charter,  to  lease  its  road  or  any 
part  thereof,  to  any  other  corporation  or  corpo- 
rations of  this  or  any  other  Btate,or  to  unite  and 
consolidate  as  well  as  merge  Its  stock,  proper- 
ty and  franchises  and  road  with  th<we  of  any 
company  or  companies  of  this  or  any  other 
State,  or  to  do  both;  and  such  other  company 
or  companies  are  hereby  authorized  to  take  such  ro.  j 
and  to  unite,  consolidate,  as  well  aa  merge  its  LKoe 
stock,  property,  franchises  and  road  with  said 
company,  or  to  do  both;  and  after  such  lease  or 
consolidation  the  company  or  companies  so  ac- 
quiring said  stock, property,  franchises  and  road 
may  use  and  operate  such  road,  and  their  own 
roads  or  all  or  any  of  them,  and  transport 
freights  and  passengers  over  the  same  and  take 
compensation  therefor,  according  to  thepro- 
vlsioos  and  restrictlona  contained  in  this  Act, 
notwithstanding  any  special  privilege  hereto- 
fore granted  or  hereafter  to  be  granted  to  an- 
other corporation  for  the  transportation  of 
freights  and  passengers  between  any  points  on 
the  lines  of  said  roM,  or  any  other  pomts  with- 
in or  without  this  State,'  which  said  statute,  it 
is  contended  by  the  plaintiffs,  is  nuU  and  void, 
in  that  it  attempts  to  alter  and  amend  charters 
of  incorporated  companies  without  tbe  consent 
of  all  the  stockholders  of  said  companies,  and 
is  therefore  violative  of  the  provision  of  the 
Constitution  of  the  United  States  that  no  State 
shall  pass  any  law  impairing  the  obligatton  of 
contracts." 

The  case  was  thereupon  removed  into  the 
Circuit  Court  of  the  United  States,  but  was  re- 
manded by  that  court  to  tbe  State  Court.  20 
Fed.  Rep.,  449. 

The  controversy  In  this  case  is  not  between 
citizens  of  different  States.  In  truth,  as  well  as 
In  form,  the  parties  on  one  side  of  the  contro- 
versy are  citizens  of  New  Jersey,  and  those  on 
the  other  side  of  the  controversy  are  a  New 
Jersey  Corporation  uid  other  citizens  of  New 
Jersey,  as  well  as  a  Penbsylvania  Corporation 
and  citizens  of  Pennsylvania  and  of  Maryland. 
The  bill  is  filed  by  stockholders  in  the  New 
Jersey  Corporation,  in  behalf  of  themselves  and 
other  stockholders  similarly  8ituBted,to  set  aside 
a  lease  made  by  that  Corporation,  acting  io  con- 
cert with  the  other  defendants, of  its  railroad  and 

f>ropertv,  in  excess  of  its  corporate  powers  and 
n  fraud  of  the  rights  of  the  plaintiffs.  All  the 
defendants  unite  in  defending  the  acts  com- 
plained of  and  in  denying  the  illegality  and 
fraud  charged  against  tnem.  The  New  Jersey 
Corporation  is  in  no  sense  a  merely  formal  party 
to  the  suit,  or  a  part^  in  the  same  interests  with 
the  plaintiffs;  but  is  nghtly  and  necessarily  made 
a  defendant.  Bdvjes  v.  Oakland,  104  U.  S.,  460, 
460_rXXVI.,  827, 832];  Aiwooi  Y.Merryweathtr, 
L.  R.,  SEq.,  464,  n.;  Menier  v.  Ho^ta't  TA. 
Worka,  L.R.,0Ch.,S50;  JfaxmT.Jarr^s.  11  Ch. 
Div.,  97.  There  is  no  separate  controversy  be- 
tween the  plaintiffs  and  those  directors  who  are 
citizens  of  Pennsylvania.  The  bill  seeks  affirma- 
tive relief  against  the  directors,  as  well  aa 
against  the  two  Corporations,  for  one  and  tbe 
same  illegal  (md  fraudulent  act;  tbe  single  mat- 
ter  in  controversy  between  the  plalntifls  and  all  t***^ 
the  defendants  is  the  validity  of  that  act;  and 
imless  it  is  determined  that  the  action  of  tbe 
New  Jersey  CorpOTation  was  invalid  as  against 
the  plaintiffs,  there  can  be  no  decree  against 
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any  of  the  other  defendan  ts.  All  the  parties  on 
one  side  of  thii  oontroTeiOT  not  bdng  citizens 
of  diflereat  States  from  all  those  upon  the  other 

aide,  the  dtizenshlp  of  the  partiee  did  not  bring 
the  case  within  thejurisdiction  of  the  Circuit 
Court,   ilyrw  t.  WuukiU  [ante,  6981. 

No  controveray  has  arisen  under  the  Consti- 
tution and  Laws  of  the  United  States.  Neither 
the  hill  nor  the  answer,  in  terms  or  in  effect, 
clalnu  any  right  or  involvee  any  question  under 
that  Constitution  or  those  laws.  Th-^  question 
whether  a  party  claims  a  rieht  under  the  Con- 
stitution or  laws  of  the  Umted  States  is  to  be 
ascertained  by  the  I^al  construction  of  Its  own 
allegations,  and  not  by  the  effect  attributed  to 
thotw  allegations  by  the  adverse  par^.  The  bill, 
while  alleging  the  lease  made  by  the  New  Jer- 
sey Corporation  to  be  Inconststent  with  Its  char^ 
tcr,  illc^  and  void,  does  not  assert  or  im- 
ply an  intention  to  impugn  the  validity  of  any 
statute  of  the  Stale  for  repugnancy  to  the  Con- 
stitution or  laws  of  the  United  States.  And  the 
counsel  for  the  plaintiffs,  at  the  hearing  in  the 
ctrciut  court,  as  well  as  in  this  court,  disclaimed 
tlie  intention  to  do  so.  Should  any  such  ques- 
tion arise  in  the  progress  of  the  cause  and  be 
decided  the  state  court  agidnst  a  right 
claimed  under  the  national  Constitution  and 
laws,  relief  may  be  bad  by  writ  of  error  from 
this  court.  But  in  the  present  condition  of  the 
case,  the  circuit  court  nghtly  held  that  it  did 
nut  involve  a  controversy  properly  within  its 
jurisdiction.  Gold  Wavmig  Co.  v.  Ktya,  96 
U.  S.,  199  rXXIV.,e561;  BmitK  v.  Greenlt&w, 
m  U.  S..  669  [XXVII.,  1080]. 

Jtuil/mait  affirmed. 

True  copy  Test: 

James  U.  McKcnnej',  Clerk,  Bup.  Court,  IT.  8. 
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W.  FLEET  STEELE,  To  the  tJse  of  the  Corn 
ExcnAKQE  Natiohal  Bark  or  Psiladel- 
puiA,  Appt,, 

V. 

UNITED  STATES. 

(See  a  C,  Reporter's  ed.,  ISO-iaS.) 

Poirer  of  Secretary  of  Nam  to  dispoae  of  materi- 
alt—private  taie,V}hm  iUegal—laeku  of  United 
States. 

1.  Secstions  IW,  8618,  B,  8.,  confer  upon  the  Seore- 
Uaj  of  the  Nary  the  onlv  authority  by  which  be 
can  dispose  of  the  niat^Iala  of  the  United  States 
Navy. 

2.  A  private  sale  of  the  property  of  the  United 
State*  by  a  naval  oonstructor,  without  Burvey.ln- 
spectioD  or  appiaisemcDt,  at  a  grcmly  Infldequiito 
price,  Is  tllcnJ ;  and  the  foot  that  the  account  lias 
been  settled  by  the  officers  of  the  Navy  Dcpiui- 
mect  does  not  o'ire  the  lllefftdlty, 

8.  Laches,  In  not  objecting  to  the  settlement  of 
the  aooounc,  oannot  be  Imputed  to  the  United  States 
and  set  up  OB  a  bar  to  the  recovery  of  the  value  of 
the  propmy  unlawf  u  lly  appropriated. 

[No.  nss-J 
Submitted  Dee.  ee^lS84.   DeddedJan.  19,1886. 

APPEAL  from  the  Court  of  Claims. 
The  history  and  facts  of  the  case  appear 
In  the  opinion  of  the  court. 

Von.~Ntithtr  time  nnr'he  SUAvte  of  Hmtiatioat 
run  againA  the  SlaU.  See  mAe  to  Gibson  v.  Chou- 
teau, 60  U.  8.  (18  WalL),  2JC.,  GSL 
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Meurt.  D.  Davldge  and  R.  B.  Waali- 
iBctoa.  for  appellant. 

Mr.  S>  F.  nillips,  Sotiidtor^Oen.,  for  ap- 
pellee. 

Mr.  JfuUee  Woods  delivered  the  opinion  of 
the  court: 

The  appellant  was  the  claimant  In  the  Coart 
of  Clahns.  He  brouj^t  his  suit  April  80, 1880, 
to  recover  from  the  United  States  the  sum  of 
$8,400  for  plumbing  done  by  him  on  the  Untt- 
ed  States  Steamahip  Qulnnebaug  under  a  ocMk- 
tract  made  with  I.  Hanscom.  the  Chief  of  the 
Bureau  of  Construction  and  Repair  of  the  Navy 
Department,  on  behalf  of  the  Oovernment,  in 
the  year  1876.  There  was  no  dispute  that  there 
was  due  to  him  on  his  contract  for  work  done 
the  sum  sued  for.  The  controversy  arose  oa  ■ 
plea  of  cross  demand,  filed  by  the  United  States, 
which  alleged  that  the  ofBcers  of  the  Govern- 
ment delivered  to  the  appcUaot  a  large  amount 
of  old  material  to  be  utilized  and  reworked  by 
him  for  the  plumbing  of  The  Quinuebaug;  th^ 
a  small  portion  of  the  material  thus  delivered 
he  reworked  for  that  purpose,  but-thc  grcuter 
portion  thereof  *  *  *  he  sold  to  third  par- 
tin,  realidng  therefrom  the  sum  of  $20,000. 

Tba  Court  of  Ckiinia  found  that  during  the 
spring  and  summer  of  the  year  1875,  there  were 
deUvered  to  the  appellant  by  R  W.  Steele,  who 
was  a  naval  constructor  in  the  United  States 
Navy,  103.940  pounds  of  old  material  resulting 
from  the  breaking  up  of  certain  monitors;  that  [1 
before  such  dellveiy  there  had  been  no  survey 
or  inspection  of  the  old  material,  and  that  m 
tiie  amount  so  delivered  the  appdlant  sold  and 
dissposcd  of  98,748  pounds,  lor  which  he  rs- 
ceivod  money  and  property  to  the  amount  oS 
18,975.56,  and  the  resioue  was  lost  in  breaking 
up,  handling  and  sorting.  These  findings  fully 
established  the  cross  demand  of  the  Govern- 
ment for  $8,975.56.  The  court,  therefore,  in 
adjusting  the  controversy,  after  charging  the 
appellant  with  a  payment  on  his  claim  m  ^,900 
and  another  item  for  $300,  about  neither  of 
which  was  there  any  dispute,  held  him  liaUe 
for  the  amount  so  r«?eivcd  by  him  for  the  old 
material,  which  was  sufGcieat  to  extinguisb  bii 
claim  and  leave  a  balance  of  $3,575.56  due  the 
United  States.  The  court,  therefore,  rendered 
judgment  against  him  for  that  amount,  aod 
from  that  judgmoit  the  present  appeal  is  taken. 

Upon  the  facta  above  slated,  ft  la  clear  that 
the  judgment  of  the  Court  of  Claims  was  ri^t. 
But  the  appellant  insists  that  ^e  other  urts 
found  by  the  court  show  that  it  was  in  error, 
and  that  its  judgment  should  have  been  for  ths 
appellant  for  the  amount  of  the  claim  for  which 
his  suit  was  brought.  These  fads  were  as  fol- 
lows: in  the  latter  part  of  Hanh  or  early  to 
April,  1875,  the  appellant  had  an  Interview,  to 
the  City  of  Washington,  with  Isaiah  Hanscom, 
Chief  of  the  Bureau  of  Construction  and  Re- 
pair in  the  Navy  Department,  at  which  the  two 
came  to  some  verbal  understanding  that  the  ap- 
pellant was  to  do  the  necessary  plumbing  on 
the  United  Suites  Steamship  Quinncbaug,  whldi 
was  then  on  the  ways  in  the  Philadelphia  Navy 
Yard,  and  that  Hanscom  gave  the  appellsnt 
verbal  instructions  to  go  on  with  the  work.  Id 
the  same  ioterview.the  matter  of  using  on  The 
Quinnebaug  old  nkaterial  taken  out  of  other  ves- 
sels was  taXBsi  ot,  and  Hanscom  spoke  of  the 
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material  as  being  worth  $2,000,  but  it  did  not 
appear  what  materia]  or  what  quantity  of  ma- 
terial was  referred  to.  Afterwards,  on  April  9, 
1875,  the  appellant  wrote  a  letter  to  Hauscom, 
in  which  he  offered  to  f  iirnish  nil  the  material 
and  labor  necessary  for  the  plumbing  of  The 
Quinncbuug  for  f 14,500,  and  take  in  whole  or 
part  payment  any  brass  or  lead  from  old  ves- 
sels that  be  could  use  for  that  putpoec. 
1]  On  the  receipt  of  this  letter,  Hanscom  di- 
rected Edward  Hartt,  who  was  a  naval  con- 
structor on  duty  at  the  Philadelphia  Navy  Yard, 
to  draw  up  specifications  for  the  plumbing  to 
he  done  on  The  Quinuebaug,  and  to  solicit  pro- 
posals therefor.  Proposals  were  accordingly 
called  for  and  rcccivcu  by  the  bureau  of  con- 
struction and  repair,  but  uc  proposal  contained 
in  the  appellant  8  letter  of  April  6  was  the  low- 
est bid  for  the  work. 

On  April  15,  1875,  Hanscom  sent  an  order  In 
writing  to  naval  constructor  R.  W.  Steele  to 
have  ^1  the  old  lead,  brass  and  composition 
arising  from  the  brealcing  up  of  the  monitors, 
naming  them,  weighed,  boxed  up  and  sent  to 
Philadelphia,  and  to  report  the  amount  to  the 
bureau.  The  officer  to  whom  the  order  was 
addressed,  intenireting  it  as  authority  from  the 
bureau  to  deliver  to  the  appellant  the  old  ma- 
tOTial  therein  referred  to,  delivered  it  to  him, 
and  the  appellant  received  the  108,&49  pounds 
of  such  material  heretofore  mentioned  as  the 
property  of  the  United  States.  On  July  9, 1875, 
naval  constructor  R.  W.  Steele  wrote  to  Han- 
scom that  he  had  delivered  the  old  material  to 
the  appellant;  that  it  was  estimated  to  be  worth 
$2,000,  which  sum  would  be  deducted  from  the 
first  payment  due  him  for  his  work.  He  added: 
"I  beg  to  say  that  it  was  impossible  to  arrive 
at  a  satisfactory  estimate  of  its  value  when  ap- 
praised; there  was  much  alloy  and  dirt  mixed 
with  it,  and  the  cost  of  transportation  and  labor 
in  scparatinig  and  preparing  it  for  use  Is  not 
known,  which  makes  itnettssatytocorrectthe 
value  after  I  obtain  full  Information  on  the  sub- 
ject, and  before  his  contract  is  completed  and 
adjusted."  Naval  constructor  Steele  was  led 
to  ,put  this  estimate  upon  the  value  of  tbe  old 
material  by  the  statement  made  to  him  by  naval 
constructor  Uartt,  who  was  superintcndingthe 
plumbing  on  The  Quinnebaug,th»t  be  supposed 
Its  value  to  be  $2,000.  But  it  did  not  appear 
that  Hartt  bad  ever  seen  any  of  tbe  108,949 
pounds  of  old  material,  but  he  assumed  its  val- 
ue to  be  $2,000,  and  so  set  it  down  In  an  ac- 
count book  in  bis  office,  and  so  charged  it  against 
the  ap|)etlant  in  the  settlement  of  the  account 
of  the  latter. 

On  July  30,  1875,  Hanscom,  as  chief  of  the 
bureau  of  construction  and  repair,  wrote  to  the 
appellant  declining  his  proposal  to  do  the 
plumUogwork  on  The  Quinnebaug  for$14,600, 
and  offered  to  pay  him  therefor  the  sum  of 
$12,000,  but  with  the  following  stipulation : 
"The  old  materials  the  Government  will  fur- 
nish you  to  be  reworked,  which  have  accumu- 
lated from  tbe  breaking  up  of  the  light-draft 
monitors,"  naming  tbem,  "  will  go  towards  the 
materials  used  in  this  wOTk;  the  mlance  to  be 
paid  in  two  equal  payments,  in  money,  on  the 
certificateof  the  naval  contractor  superintend- 
ing the  work  that  the  work  is  satisfactorily  com- 

Eleted,  according  to  the  specifiCKtions  which  will 
e  furnished."   Tbe  ai^lant  accepted  this 
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proposition  by  letter,  dated  August  2,  1879. 
There  was  no  [noof  that  be  did  any  work  oo 
The  Quinnebaug  untU  after  this  correspond- 
ence. 

Upon  these  facts,  the  contention  of  tbe  ap- 
{jellant  is  that  the  court  should  have  charged 
him  with  the  value  of  the  old  material  at  $2,W0, 
and  not  at  $8,975.66.  This  contention  is  based 
on  the  ground  that  naval  constructor  R.  W. 
Steele,  in  his  letter  to  Hanscom,  dated  July  9, 
1875,  estimated  the  old  material,  delivered  to 
the  appellant,  to  be  worth  $2,000,  and  stated 
that  this  sum  would  be  deducted  from  his  first 
payment,  and  that  naval  constructor  Hartt  so 
charged  it  against  him  at  that  sum  In  the  settle- 
ment of  appellant's  account 

We  think  this  an  Inadeqtute  reason  for  allow- 
ing the  appelhmt  to  appropriate  for  $2,000  prop- 
erty of  the  United  Slates,  which  it  is  duiwn  be 
disposed  of  for  $^J,975.50.  There  had  been  no 
Inspection  or  appraisement  by  anv  officer  of  the 
United  States  oi  the  old  material  delivered  to 
tbe  claimant,  but  merely  a  loose  estimate  of  its 
value  by  naval  constructor  Hartt, who  had  never 
seen  it,  and  there  was  no  contract  between  the 
appellant  and  the  United  States  which  bound 
the  latter  to  deliver  this  old  material  at  the  es- 
timate put  upon  it  by  Hartt,  or  to  deliver  what 
was  not  used  oo  The  Quinnebaug  at  all. 

The  contract  between  the  parties  was  that  made 
by  the  offer  contained  in  the  letter  of  Hanscom 
to  tbe  appellant  of  July  30,  1875,  and  its  accept- 
ance by  the  appellant  m  his  letter  to  Hanscom, 
dated  August  2  following.  These  letters  are  set 
out  in  tbe  appellant's  petition  as  expressing  the 
contract  which  was  the  basis  of  his  cause  of 
action.  The  previous  verbal  understanding  re- 
ferred to  in  the  findings  of  the  Court  of  Claims 
was  merged  in  it. 

It  is  clear  from  the  terms  of  the  proposition  [  JSS' 
made  by  Hanscom  to  fhe  appellant  on  July  80, 
1875,  and  accepted  by  the  latter  on  August  2, 
that  it  was  only  such  old  material  as  could  be 
rewo^ed  in  the  plumbing  of  The  Quinnebaug 
that  was  to  be  transferred  to  the  appellant,  and 
its  value  deducted  from  the  contract  price  of  the 
work.  There  was  no  offer  on  the  of  Han- 
scom to  deliver  to  the  appellant  old  material 
which  could  not  be  used  on  The  Quinnebaug 
in  payment  of  the  stipulated  price  foi-  his  work. 
Even  if  such  had  been  the  conti-act  it  would 
have  been  unauthorized,  for  section  1541  of  the 
Revised  Statutes  provides  that  "The  Sccretoir 
of  the  Navy  is  authorized  and  directed  to  sell 
at  pul)lic  sale  such  vessels  and  materials  of  the 
United  States  Navy  as  in  bis  judgment  cannot 
be  advantageously  used,  repau^  or  fitted  out, 
and  he  shall  at  the  opening  of  each  session  of 
Conmss  make  a  full  report  to  Congress  of  all 
vessels  and  materials  sold,  the  parties  buying 
the  same,  and  tbe  amount  realized  therefrom, 
together  with  such  other  facts  as  may  be  neces- 
sary to  a  full  imderstanding  of  his  acts."  Sec- 
tion 3618  provides  that  "All  proceeds  of  old  ma- 
t^ial  *  *  *  shall  be  deposited  and  covered 
into  the  Treasury  as  mfscelluneous  receipts  on 
account  of  proceeds  of  government  property, 
and  shall  not  be  withdrawn  or  applied  except 
in  consequence  of  a  subsequent  appropriation 
made  by  law." 

These  sections  confer  upon  tbe  Secretary  of 
the  Navy  the  only  authontj  by  which  be  can 
diqxiBe  of  the  materials  of  the  United  States 
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Navy.  When  in  the  judgmeDt  of  the  Secretary 
they  can  be  adrantageouBly  used  they  miwt  be 
used;  when  they  cannot  be  so  used,  they  must 
be  aold  at  public  aelo  and  the  proceeds  covered 
into  the  Treaauiy.  Ko  ofBcer  of  the  Navy  De- 
portment had  any  authority,  therefore,  to  de- 
UTor  to  the  appeUant  the  materials  ot  the  navy 
to  be  sold  by  him  and  to  allow  him  to  put  the 
proceeds  into  his  own  pocket. 

If  we  yield  to  the  contention  of  the  appcllanr 
we  shoiud  be  required  to  hold  that  an  officer  of 
the  navy  coidd,  without  inspection  or  appraise- 
ment, trade  off  to  a  contractor  in  payment  of 
the  money  due  him  on  his  contract,  not  only 
materials  of  every  description  but  even  the  vce- 
sels  of  the  Uoited  States  when  in  his  judgment 
they  could  not  be  advantageously  usra,  re- 
[134]  pidred  or  fitted  out  It  appears,  therefore,  tliat 
the  appellant  was  not  entitled,  by  the  terms  of 
Ids  contract,  to  the  material  delivered  to  and 
Kdd  hr  him,  and  if  his  contract  had  so  provided, 
it  would  have  been  without  authority  of  the 
statute  and,  therefore,  void. 

The  case  of  the  appellant  ts  not  aided  by  the 
fact  of  the  delivery  to  him,  before  the  written 
contract  was  made,  of  the  old  material  in  ques- 
ti<m.  The  delivery  was  without  any  authority 
of  the  Navy  Department,  and  to  put  it  in  the 
most  favorable  fight  for  the  appellaQt,  the  de- 
livery was  made  to  him  by  mistuie.  But  wheth 
er  with  or  without  authority  of  thedepartment, 
if  it  was  intended  to  vest  in  the  appellant  any 
title  to  tl  e  material,  it  was  without  authori^ 
of  law  and  cannot  be  set  up  as  a  ground  of  any 
rig^t  inhim. 

The  case,  therefore,  comes  to  this:  the  appel- 
lant cl^ms  to  hold  without  accounting  there- 
for, except  at  leas  than  one  fourth  its  TOlue.the 
proceeds  of  old  material  belonging  to  the  Navy 
of  the  United  States,  which  had  been  delivered 
to  him  without  the  sanction  of  law,  and  to 
which  be  had  no  title  either  by  contractor  oth- 
erwise. The  property  was  the  property  of  the 
United  States,  and  the  appellant  must  oe  fadd 
accountable  for  its  full  value. 

The  fact  that  the  account  oi  the  appellant 
was  settled  the  oflloers  of  the  Navy  Depart- 
ment by  charging  him  with  the  value  of  the  old 
material  at  t2,0W  is  no  bar  to  the  recoverv  of 
its  real  value  by  the  Qovemment.  The  wnole 
transaction  was  illegal,  and  appellant  is  charge- 
able with  knowledge  of  the  fact.  It  was.  in  ef- 
fect,a  private  sale  of  the  property  of  the  United 
States  without  survey,  inspection  or  appraise- 
ment, at  a  grossly  inadequate  price.  The  fact 
that  the  account  had  been  settled  by  the  officers 
of  the  Navy  Department  did  not  cure  the  un- 
authorized acts.  Both  the  disposition  of  the 
property  and  the  settlement  of  the  account  were 
without  authority  of  law  ud  not  binding  on 
the  Government. 

'Sot  can  laches  in  not  objecting  to  the  settle- 
ment d  the  appellant's  account  at  an  earlier 
time  be  imputed  to  the  United  States,  and  set 
up  as  a  bar  to  the  recovery  of  the  value  of  the 
property  unlawfully  appropriated.  This  is  a 
case  for  the  application  of  the  rule.  Nullum 
Umpui  oecurrit  regi.  Lindaai  v.  M^Ur.  6  Pet. , 
660:  OibMn  v.  Olumieau^lZ  WaU.,  82  [80  U.  S., 
XX.,  584]. 

Jtidgnunt  aMrmed. 

buecopr.  Test: 

James  H.  MoKenneT',  Qerit,  Sup.  Court,  V.  B. 


INDEPENDENT  SCHOOL  DISTRICT  OF 
AOKLBY,  H4^EIi  GQIiajTY,  iOWA* 


(See  S.  a,  i(|ipOI«*^1^ilMlllL) 

Munkipai  bond,  vhenmmtialAe—prvBirioA  if 

st'itis(c — -jurifdinlion  ^  Cifmit  C'^urt — fiti- 
Ten^iip  of  parti'tt—Iowt  laa  as  to  atJiool  dii- 

■1.  A  nmnlclpai  bond,  lani^d  under  (Eia  authoTitf 
of  iiiw,  for  ttiQ  parment,  at  all  evcuts.  to  m  iouidA 
ivsntio.  or  oitler.  a  fixtd  buiu  at  money,  at  a  dou- 

iM,  a  TiC![rjMable  m!ciirll.y  wtthin  toe  law  m.erebiRiib> 

'i.  Jt^  Ti<<4;atlnb!ll(y  la  nut  affooted  by  a  pntvinlon 
j.f  6.iii[iiti'  undor  wblth  tt  wa»  tnucq,  ttuit  It 
■ifi'riiiii  >M'  '  I  ivia<i'-  41.1  tilt  i.-ic-a.'ikircuf  ttaedwriatat 

liuV  llrut-  LVIiTiT  tllJl'," 

3.  CiFnaKte'utJy-  witb  th«  Act  of  H«rch  8,lfn&,  lls- 
tcrmlulii^  tin-  jurLs>li>ition  ot  the  Circuit  Couru  Of 
tbe  (Jnllcdt^tuu^  thuLuMiCTniuy  Bimtlicireon  with- 
out toterva  f.-e  to  ibe  <.<(  Ozvasb  ip  of  any  prior  T 
and  -uDaHFeoted  by  tbe  olreunutanae  Hat  tl_ 
olulpAllty  may  be«ntltlrxl  to  make  a  daiena^l 
u;>on  i^qulUfW  balwenD  the  origiaulpKrtlet. 
i.  An  AL't  of  the  L<'|?l(ilal.u re  nf  Iowa,  entfUed 
An  Acttrt  AmhnrlTe  InJppendBntSchQoS  District 
t[j  DorrawMonoT  aaJ  lasiio  BoDds Tbanrfor^or  ttfo 
I'uriN.ijWurErx-ctmfraiid  Completing  School  House*, 
[A-Hal\7i-n(t  BonilFi  hcr^ti>rf>r«  lH<ued.  Uid  Hoklngr 
tkibDoEOnlPrs  l)n»w  SU  PerOODl IntectttM Oartpia 
Qlim*'  is  ivtn  io  violation  pf  tba  pravt«Ml  tn  tba 
ConmitutKjn  of  timt  iMo,  wbfofa  deuans  tM 
"  Evorr  Aci  Bball  embrace  but  ons  HdaHtmMt 
rantteiB  piflpai'lr  cosiQected  therewWfc,  W  WWl 
deotiballbewpiemed  in  tbi9  title." 

i   Stales  fof  the  DfetHdt,*^  WW*. 

rtK^htetory  andfactsOf  tbdMUai^eB-inllw 

ijI'inioQ  of  the  court, 
Missn.  Qalasha  Panoiu  and  JMm  JV. 

Dfi'icC<fjnbe.  for  plaiQUff  in  ejfor  l 

These  iaatnimout^:  arc  cot,  within  the  mcan> 
ineol  tlie  Act  of  Ooni^rc'ssof  JIaroh  3.  1875,  re- 
ktiDft  to  the  jurisdictioD  of  the  Circuit  Courta, 
prouiis-sory  ootea-^l^l^  1^  the  Iaw  mer. 

Desty.  Fed.  Ph>c..  sec.  B2B,  an.  BgOj  SAm( 
Dittrict  Y.  Stone,  106  C-  S.,  183  QCXVII.,  90^ 
Cude  of  I'jwti.  Bpcs.  20,  2S04  ;  Onffgt.  Wettan. 
7  Bias,,  3(50 ,  Wilaffn  v.  Italph,  a  Iowa,  450; 
Ox-  V.  /,*.  R.  Cu..  18  Bhtchf.,  523;  Pe^pU  v. 
Vak/  Y,.i:i+:  J>rai>erv.  SpriiujpiiTt,  104 

U.  tj..  r.o:i(XXVL,ai3)j  MaPturtenY,  FtM*r 
Bros..  43  Iowa,  48  ;  .VtvAw-v.  ifid.  ddMiMM,p 
o/AtJ'leif,  44  Iowa.  133. 

Section  24^34  of  the  Code  of  says,  bonds 
are  asw^DAble  by  indorsement,  and  the  assigiiee 
may  maintmo  an  action  Is-kiiuwla 
ject  Eg  &ay  deft-nse  wtudltha 
n^'iiinai  tlic  iL8Si;iuee. 

It  wnulii  niQuirti  a  very cooaidemblB 
of  iJic  judiciu.  law  of  UieSttfto,  tft 
stnime^ol  tlUfl  formtq  tlie  ruEes, 
(cod  to  Oa^  transfer  Ibfl  inddeati.  lo  gimll 
iiieir  hcAdnq  3i9  i^ht^'Wt^'^  impoae  o|kIIl 
ilmm  the  gbSgiltloa^  lot  tb»1uMfl»  of  jmrnt^ 
eoty  opi^  aecotialiKi  hf  mHrrhwfr 

^OTF-..— ."Vi^tfolfriMlHv  of  raGnMid  Jym^  SM  aiii 
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Tbis  itetate  was  before  the  Snimane  Court  of 
Iowa  in  MeFUmon  t.  Ariar  Bro».  {tvpra) ; 
MtOur  T.  Ind.  aOool  JHat.  ^  AekUf/  {mtpra). 

In  the  first  of  them  there  was  an  extended  re- 
view of  fbe  authorities. 

And  see,  Clark  t.  Da  Moinea  19  Iowa,  199; 
Ohmnixriain  t.  Burlington,  19  Iowa,  895. 

Meaan.  B.  F.  KMdbuui.  C.  O.  Nowm,  W. 
H,  SmxA  9aAA.T.  Britten,  for  defendant  in 
error : 

There  Is  nothing  before  the  court  for  deter- 
mlnatkm. 

OuUd  T.  FnmHn,  18  How.,  185  (59  IT.  S., 
XV.,  290);  Suydam  v.  WOliamson,  20  How., 
427(61  U.  8.,  XV.,  978) ;  CkmpbeUv.  Boyreau, 
21  How.,  328(63  U.  S.,  XVL,  96);  Jrfftsy  v. 
Forayth  31  How..  86  (63  U.  8.,  XVL,  82). 

The  Circuit  Court  had  jurisdiction. 

Leanoton  t.  Butter,  14  Wall.,  388  (81  8., 
XX.,  809);  TT^mOTtT.  iVrfin^lOOU.S.,689 
(XXVII.,  298) ;  Ghickaming  T.  Cbrpm<0r.  106 
U.  8..  663C3U£:Vn.,  807). 

Under  the  very  terms  of  the  statute  authoriz- 
ing the  issue  of  these  bonds,  they  are  made  ne- 
jTOtiahle.  They  are  intended  for  negotiation, 
lliey  are  so  den(»ninated  by  Uie  law  which 
giva  them  birth.  They  are  reedved  aa  audi ; 
&eated  as  such ;  denominated  aa  such,  to  solemn 
legal  declaration,  and  the  courts  will  conse- 
quently BO  treat  them. 

White  v.RIt.  Co.,  21  How.,  575  (68  U.  8., 
Xn..  231) ;  Vfg.  Co.  y.Brodtej/,  105  U.  8..  175 
(XXVI.,  1084). 

The  Act  under  which  flMse  btuids  wen  lamed 
is  constitutional. 

ataU  T.  Co.  Judge,  2  Iowa,  280 ;  SaiUo  t. 
£Vate.  8  Iowa,  165 ;  Morford  v.  UnQor,  8  lows, 
83 ;  Davit  v.  Wootnough,  9  Iowa,  104  ;  WMUng 
T.  Mount Pleaaant,  11  Iowa,  482  ;  Duneombey. 
PrindU,  13 Iowa,  1 ;  MeAuniehy.  B.  R.Co.,^ 
Iowa,  888;  Porter  v.  Thomaon,  32  Iowa,  891 ; 
In»,  Co.  T.  mghamith,  44  lows,  880 ;  Slate  v. 
WeOa,  46  Iowa.  663 ;  Slate  t.  Shroeder,  SI  Iowa, 
197. 

Mr.  JvaHee  Harlan  ddivered  the  c^dnlon  of 

the  court : 

By  an  Act  of  the  General  Assemblr  of  the 
State  of  Iowa,  approved  April  6,  1868,  It  is  pro- 
vided that  independent  school  districts  shall 
have  power  and  authority  to  borrow  money  for 
the  purpose  of  erecting  and  completing  school 
[136]  houses,  "  Bv  Issuing  negotiable  bcmdsra  the  in- 
dependent district  to  run  any  period  not  exceed- 
ing ten  years,  drawing  a  rate  of  interest  not  ex- 
ceeding ten  per  centum,  which  interest  may  be 
paid  semi-annnally  ;  which  indebtedness  shall 
be  binding  and  ooligatory  on  the  independent 
sdiool  district  for  the  use  of  which  said  loan 
shall  have  been  made."  The  Act  prescribes  the 
mode  in  which  the  school  board  shall  nibmit  to 
the  voters  of  the  district  the  question  <tf  Issuing 
bonds,  and  declares  that  "  If  a  majori^  of  the 
votes  cast  on  that  question  be  In  favor  of  such 
loan,  then  said  school  board  shall  Issue  bonds  to 
the  amount  voted  *  *  *  due  not  more  than 
ten  yenrs  after  date,  and  payable  at  ttie  pleasure 
of  the  dislrict.at  any  time  b^ore  due,which  said 
bonds  shall  be  ^ven  in  the  name  of  the  inde- 
pendent district  issuing  them  and  diall  be  signed 
by  the  president  of  the  board  and  delivered  to 
the  treasurer,  taking  his  receipt  therefor,  who 
shall  n^tiata  said  bonds  at  not  less  than  (heb 

lis  U.  8. 


par  value,  and  countersign  the  same  when  ne- 
gotiated." 

With  those  statutes  In  force  there  was  issued 
in  the  name  of  0ie  tdalntifl  In  mm,  ^^i^-wdant 
below,  certain  Inttnunents  in  the  fdhming 

form : 

"No.  1.  $600.00. 
Independent  School  District,  Ackley,  Hardin 
County,  Iowa. 

The  Independent  School  District  of  Ackl^. 
Hsrdin  County,  Iowa,  promlsei  to  pay  to 
Foster  BrMlieTs,  OT  Older,  at  the  Ibrdin  Coun^ 
Bank,  at  Eldcvs.  Iowa,  on  (be  ilrstday  of  May. 
1872,  $600  for  vahu  recdTod.  with  Interest  at 
the  rate  of  ten  per  cent  per  annum,  said  Interest 
payable  semi-annually,  on  the  first  day  of  May 
and  November  in  each  year  thereafter,  at  the- 
Hardin  Coimty  Bank,  at  £ldora,  on  the  presen- 
tation and  surrender  of  the  interest  coupons 
hereto  attached. 

This  bond  is  issued  by  the  Board  of  School 
Directors  by  authority  of  an  election  of  thfr 
voters  of  said  school  district,  held  on  the  38d  day 
of  August,  1869,  in  oonframi^  witb  tihe  pro- 
visions  of  chapter  98,  ActslSGoietal  Asscauilj 
of  the  State  of  Iowa. 

In  testimony  whereof  the  said  Indniendent 
School  District,  by  the  Board  of  Directors 
thereof,  have  caused  the  same  to  be  adgned 
the  President  and  Secretary,  this  flist  daj  No- 
vember 1869. 

(Signed)  W.  H.  Roberts, 

Freetdentef  the  Board  of  Directon. 

S.  S.  Lockwood, 
SeereteHy  <^  lAs  Boairi  t(f  Direetore. 

Countersigned : 
F.  Eggert,  TVeoffurw  Seiiool  Dtttrtet." 

To  each  was  attached  coupons  in  the  follow- 
ing  form: 

"Treasurer  of  Independent  School  District. 
Ackley,  Hardin  Countv,  Iowa,  will  pay  the 
holder  bereof^n  the  first  day  of  November, 
1874,  at  the  Hardin  Coim^  Bank,  at  Eldors, 
Iowa,  $35,  for  ioterest  due  on  school  house 
bond  No.  8. 

(Signed)       W.  H.  Boberts,  Preaident, 

8.  8.  Lockwood,  Seoretarp." 

The  defendant  in  error,  plaintiff  below,  who 
is  averred  to  be  a  citizen  of  New  York,  became 
the  holder  of  eight  of  these  obligations,  with 
interest  coupons  attached,  each  one  being  in- 
dorsed In  blank  Foster  Brothers,  the  origi* 
nal  payees.  This  suit  was  brought  to  lecover 
the  amount  due  thereon ,  without  any  svemiait 
In  the  pleadings  as  to  the  dtlzenuiip  of  the 
payees.  The  district  made  defense  upon  various 
grounds.  The  case  was  tried  by  the  court  with- 
out the  intervention  of  a  jury,  and  there  was  s 
general  finding  for  the  plaintiff,  upon  which  a 
judgment  was  entered  against  the  District.  To 
that  finding  and  judgment  the  defendant  ex- 
cepted, but  without  preserving,  by  bill  ot  ex- 
ceptions, the  evidence  upon  which  the  court 
acted. 

The  Jurisdiction  of  the  court  below  Is  ques- 
tioned, upon  the  ground  that  the  bonds  In  suit 
are  not  promissory  notes  negotiable  by  the  law 
merchant,  within  the  meaningof  the  1st  sec- 
tion of  the  Act  of  March  8, 1876,  determining 
the  jurisdiction  of  the  Circuit  Courts  of  the 
United  States;  and,  consequenUy,  that  the  court  - 
could  not  take  cogniaanceof  the  case  unless  it 
peared  affirmatively  that  a  suit  could  have  been 
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brought  therefn  by  tjie  original  payees,  Foster 
;1S9]  Brothers,  bad  they  cot  parted  with  the  bonda. 
In  this  proposition  we  do  not  concur.  The  re- 
cital, on  their  face,  that  they  were  issued  on  the 
authority  of  a  popular  election,  held  In  con- 
formity with  a  local  statute,  does  not  take  from 
them  the  qualities  and  incidents  of  commercial 
securities.  Indeed,  the  statute  evidently  con- 
templated that  the  bonds  issned  under  its  pro- 
TisioDS  should  be  negotioble  instruments  that 
vouldd  o  the  work  of  money  In  financial  circles. 
They  are  described  as  "negotiable  bonds,"  to  be 
used  for  the  purpose  of  borrowing  money  to  be 
applied  in  the  erection  and  completion  of  school 
houses  for  the  district.  Its  treasurer  was  di- 
rected to  negotiate  them  at  not  less  tiisn  their 
par  value,  and  purchasers  were  assured  by  the 
statute  that  the  indebtedness  so  incurred  "Shall 
be  binding  and  obligatory  on  the  independent 
school  district,  for  the  use  of  which  said  loan 
shall  have  been  made."  And  this  special  enact- 
ment is  in  accord  with  the  general  law  of  Iowa; 
for,  by  the  Code  of  that  State,  "Notes  in  writ- 
ing made  aiid  signed  by  any  person,  promising 
to  pay  to  another  person  or  his  order  or  bearer, 
-or  toucnrcr  only,  any  sum  of  mone^,  are  nego- 
tiable by  indorsement  or  delivery,  in  the  same 
manner  as  inland  bills  of  exchange,  according 
to  the  custom  of  merchants;"  whife  the  transfer 
of  "bonds,  bills  and  all  iostruments  in  writing, 
by  which  the  maker  promises  to  pay  to  another 
without  words  of  negotiability,  a  sum  of 
money,"  isdcclarcd  to  be  subject  to  any  defense 
or  counterclaim  which  the  maker  or  debtor 
hod  w;ain8t  any  assignor  thereof  before  notire 
of  assignment;  thus  showing,  tliat,  equally  'f  n 
respect  of  negotiable  promissory  notes  and  ne- 
gotiable bonds,  the  riglits  of  the  parties  are  de- 
terminable by  the  law  merchant.  Iowa  C!ode 
of  1873,  sec.  2083,  3083,  3084. 

These  instruments,  although  described  in 
the  Iowa  Statute  as  bonds,  have  every  charac- 
teristic of  negotiable  promissory  notes.  They 
are  promises  in  writing  to  pay,  at  all  events,  a 
fixea  sum  of  money,  at  a  designated  time  there- 
in limited,  to  named  persons  or  their  ordf^r. 
Upon  being  indorsed  in  blank  by  the  original 
payees,  the  title  passes  by  mere  delivery,  pre- 
cisely as  it  would  had  they  been  made  payable 
to  a  named  person  or  beuer.  After  such  in- 
*140]  '^O'^^™^  obligation  to  pay  is  to  the  hold- 
er. The  dedaions  of  this  court  are  numerous 
to  the  effect  that  municipal  bonds  in  the  cus- 
tomary form,  payable  to  bearer,  are  commer- 
cial securities,  possessing  the  same  qualities  and 
incidents  that  belone  to  what  are,  BtrictIy,prom- 
i^ry  notes  ncgot^ble  by  the  law  merchant. 
There  is  no  reason  why  such  bonds,  Iswied 
under  tlie  authority  of  law,  and  made  pa^ble 
to  a  named  person  or  order,  should  not,  after 
being  indorsed  in  blank,  be  treated  by  the  courts 
as  having  like  qualities  and  incidents.  That 
they  are  so  regarded  by  the  commercial  world 
cannot  be  doubted.  Jfyg.  €h.  y,  Braiikn.  106 
U.  S.,  180[XXVL,  1036]. 

But  it  is  (»Dtended  that  the  word  "negotia- 
ble," in  the  Iowa  Statute,  is  qualified  by  that 
clause,  in  the  same  enactment,  which  provides 
that  bonds  issued  under  it  shaJl  "be  payable  at 
the  pleasure  of  the  district  at  any  time  before 
due.  These  words  were  not  incorporated  into 
the  bond.  But  if  the  bolder  took,  subject  to 
that  provision,  as  we  think  he  did,  it  is  clear 
«&6 


that  this  option  of  the  district  to  discharge  tbe 
debt,  in  a(fvance  of  its  maturity,  did  not  affect 
the  complete  negotiability  of  the  bonds;  for, 
by  their  terms,  thev  were  payable  at  a  time 
which  must  certainly  arrive;  tne  bolder  could 
not  exact  payment  before  tbe  day  fixed  in  tbe 
bonds;  the  debtor  incurred  no  legal  liability  txa 
non-payment  until  that  day  passed.  Tbe-authcv- 
itles  bearing  upon  this  quesUon  ue  died  in 
Byles, Bills,  Sharswood'8ed.,ch.7:lDan. 
Inst.,  sec.  48,  ti  aeq.;  Chit  Bills.  S3S,  etteq. 

In  School  DiBtriet  v.  &one,  106  U.  S.,  188 
rXXVII.,  00],  it  was  held,  in  reference  to  sim- 
ilar bonds  issued  by  another  independent  school 
district,  in  the  same  county,  that  their  recit^ 
were  not  sufficiently  comprehensive  to  cut  off 
a  defense  resting  upon  tbe  ground  that  the 
bonds  there  in  smt  were  in  excess  of  the  amoimt 
limited  by  the  State  Constitution,  and  conse- 
quently invalid.  Applying  that  decision  to  the 
present  case,  counsel  for  the  district  insists  that, 
as  these  bonds  may  be  open  to  such  a  defense 
as  was  made  in  School  hutrict  t.  &one,  they 
cannot  be  deemed  negotiable  by  the  law  mer- 
chant; in  other  words,  that  the  negotiability  of 
tbe  instrument  ceases,  whenever  the  maker  ii 
permitted  asa^iinst  a  bona  fdeYio\d.et  for  value 
to  establish  a  defense  based  upon  equities  be- 
tween the  original  parties.  But  such  is  not  tbe  i'. 
test  prescribe  by  tbe  statute  defmiDg  the  juris- 
diction of  the  Circuit  Courts  of  the  United 
States.  If  a  promissory  note  is  expressed  ia 
words  of  negotiixbility,  the  right  of  the  holder 
of  the  legal  title  to  invoke  the  jurisdiction  nf 
tbe  proper  Circuit  Court  of  the  United  Stales 
is  not  affected  by  tlie  citizenship  of  any  prior 
holder  nor  by  tlie  circumstance  that  tbe  party 
sued  asserts,  or  is  :ible  to  make  out,  a  valid  de- 
fense to  the  action. 

The  assignments  of  eiTor  present  another 
question  that  deserves  consideration.  The  Con- 
stitution  of  Iowa  provides  that ' '  Every  Act  shall 
embrace  but  one  subject  and  matters  properly 
connected  therewith,  which  subject  sliall  be  ex- 
pressed in  the  title.  But  if  any  subject  shall  be 
embraced  in  an  Act  which  shall  not  be  expressed 
in  the  title,  such  Act  shall  be  void  only  as  ton 
much  thereof  as  shall  not  be  expressed  in  tbe 
title."  The  title  of  the  statute  under  wfaidi 
those  bonds  were  issued  is '  *  An  Act  to  AuAoriie 
Independent  School  Districts  to  Borrow  Mon^ 
and  Issue  Etonds  Therefor,  for  the  Purpose  « 
Erecting  and  Completing  School  Houses,  L^il- 
izing  Bonds  heretofore  Issued,  and  Making 
School  Orders  Draw  Six  Per  Cent  Interest  in 
Certain  Cases."  The  Act  contains  six  sectioiu, 
the  fourth  providing  that "  all  scbool  orden 
shall  draw  six  per  cent  interest  after  having 
been  presented  to  the  Treasurer  of  tbe  district, 
and  not  i»ld  for  want  of  funds,  which  fact  shaB 
be  indorsed  upon  the  order  by  the  treasurer." 
As  there  are  two  kinds  of  school  districts  fa 
Iowa,  "  district  township  "  and  "  independent 
district,"  the  latter  carved  out  of  the  form^,it 
is  contended  that  the  title  to  the  Act  in  qQ» 
tion  embraces  two  subjects;  one,  rdatiok  to 
matters  in  which  Independent  school  distndi 
alone  are  concerned;  and  the  other,  to  malleii 
in  which  the  township  district  and  independent 
districts  are  concerned;  that  whether  scbool 
orders,  which  may  be  issued  for  many  purpose*, 
by  districts  of  eitner  kind,  should  bear  intcnat 
or  not  ii  wholly  fraeign  to  the  borrowing  of 
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money  to  build  school  bouses  in  independent 
districts.   Iowa  Codo  of  1873,  ch.  9,  title  12. 

We  are  not  referred  to  any  adjudication  by 
the  Supreme  Court  of  Iowa  which  sustains  the 
2]  point  here  made.   On  the  contraiy,  the  prlnci- 

S'les  announced  in  StaU  t.  County  Jvdye,  2 
owa,  281,  show  that  the  Act  before  ua  is  noi 
liable  to  the  objecLion  Lhat  its  title  embraces 
more  than  one  subject.  The  objection  of  the 
ooustitutional  pro  vision, that  court  said,  was  "to 
prevent  the  union  in  the  same  Act  of  incon- 
gruous matter,  and  of  objects  having  no  con- 
nection, DO  relation,"  and  "to  prevent  surprise 
in  legislation,  by  having  matter  of  one  nature 
embraced  in  a  Dili  whose  title  expressed  an- 
other;" but,  that "  it  cannot  be  held  with  reason 
that  each  thought  or  step  towards  the  accom- 
tdishment  oS  an  end  or  object  should  be  em- 
bodied In  a  separate  Act;"  that  "  the  unity  of 
object  is  to  be  looked  for  in  the  ultimate  end, 
and  not  In  the  details  or  steps  leading  to  the 
end;"  and  that  "  so  long  as  they  are  of  the  same 
nature,  and  come  legiumately  under  one  gen- 
eral denomination  or  object,  the  Act  is  con 
atituUonal.  The  doctrines  of  that  case  havi 
been  approved  by  the  same  court  in  subsequent 
dedsions,  and  they  are  decisive  against  the  point 
here  raised.  Xhrford  v.  Vnger.  8  Iowa,  63; 
J>avi$  V.  Wootnoagh,  9  Id.,  104;  }feAunieh  v. 
B.  R.  (7ff.,20  /rf  ,  342;  Im.  Co.  v.  Uightmith,  44 
/d.,  834.  The  general  subject  to  which  this 
special  Act  relates  is  the  system  of  common 
schools.  That  system  is  maintained  through 
the  instrumentality  of  district  schools  of  diSer- 
ent  liinds.  Provisions  in  respect  of  those  instru- 
mentalities, those  referring  to  the  erection  and 
completion  of  school  houses  in  independent 
school  districts  with  money  raised  upon  nego- 
tiable bonds  and  others,  to  the  rate  of  interest 
which  all  school  orders  shall  bear,  relate  to  the 
same  general  object,  and  are  only  steps  towards 
its  accomplishment.  See,  also,  Montdair  v. 
Bamtdea.  107  U.  S.,  163  [XXVa,  483],  vhen 
this  subject  was  considered. 

Other  questions  have  been  discussed  by  coun- 
sel, but  as  they  are  not  deemed  important  in 
the  determination  of  the  case  they  will  not  be 
specially  noticed. 

Judgment  affirmed. 
^Ckvecop7.  Test: 

James  H.  HcKenner,  C3erk  Sup.  Court,  U.  8. 


3]  RUDGER  CLAWSON,  Appt,, 

e. 

UNITED  STATES. 

(Bee  S.  C,  Iteporter^  ed.,  10-140.) 

A>a  in  criminal  eatn,  wAm  matter  ofditcr^ion 
— probable  eauw— habeas  corpus. 

1.  Where  a  territorial  gtatute  provldee  tbat  In 
orlminal  actions,  a  defendant  who  baa  appealed 
from  a  JudffineDtlmpoeltig  a  fine  may  be  admitted 
to  ball  aa  a  matter  of  right,  and  aa  a  matter  of  dls- 
OKtlon  inallotborCBSes,  on  an  appeal  from  a  Judg- 
tnent  Inflicting  botb  fine  and  Imprisonment,  hels 
not  entitled  to  be  admitted  to  ball,  as  matter  of 
riaht  but  only  In  the  discretion  of  tbe  court. 

S.  A  certificate  of  probable  cause  under  the  ntat- 
ote  did  not,  neccflciarily.  carry  with  It  the  rlgbt  to 
bail  nor  deprive  the  court  of  all  discretion  In  the 
IHViaises. 

S  The  application  to  the  Supreme  Court  of  the 
lit  V.  8.  U.  S..  Book  28.  80 


Territory  for  habeas  eorjma  only  raised  tbe  ques- 
Uon  of  the  risrht  of  tbe  accused  to  be  dlMbarged 
on  bail,  from  all  custody  wbatever. 

[No.  12a5.] 

Argued  Jan.  S,  1S8S.     Decided  Jan.  19.  1885. 

APPEAL  from  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 
The  history  and  facta  of  the  case  appear  in 
tbe  opinion  of  the  court 

Mtme.  Franklin  S.  Riehards  and 
Wajrne  MacVeaB-h,  for  appellant: 

It  is  submitted  that  the  decision  of  the  Su* 
preme  Court  of  Utah,  in  refusing  to  admit  tbe 
prisoner  to  bail  pending  bis  appeal,  was  based 
upon  mistaken  views  of  the  law,  and  should  be 
corrected  by  tbis  court.  It  is  believed  that  the 
nature  of  the  oHense  of  which  the  prisoner  was 
convicted,  the  practice  of  courts  as  to  bail  in 
offenses  <n  that  grade,  and  the  proper  interpre- 
tation of  the  laws  of  the  Territoiy  of  Utah  re- 
lating thereto,  luite  to  support  the  position  tA 
the  appellant. 

In  the  first  place,  it  is  clear  tbat  there  is  noth* 
ing  in  the  nature  of  the  prisoner's  alleged  of- 
fense ■which  precludes  his  being  admitted  to 
bail.  Polygamy  is  defined  and  punished  by  Act 
I  of  Congress  of  March  ^,  1882  <8tat.  of  U.  S.. 
1881-2  p.  80),  where  it  was  made  a  penal 
fense,  but  is  not  declared  to  be  felony.  FVilonr 
has  been  authoritatively  defined  as  "Any  of- 
fense which,  by  tbe  statutes  or  by  the  common 
law,  is  punishable  by  death,  or  to  which  the 
old  English  law  attached  the  tola!  forfeiture  of 
lands  or  goods  or  both,  or  which  a  statute  ex- 
pressly declares  to  be  such." 
1  Bish.  Crim.  Law,  6th  ed.,  sees.  91&-622. 
The  American  doctrine  is  that  bail  should  be 
allowed  generally  if  the  appearance  of  the  de- 
fendant can  be  thereby  secured. 

1  Bish.  Crim.  Proc,  2ded.,  sec.  362. 
This  of  course,  entitles  to  bail  a  prisoner 
whose  offense  is  a  misdemeanor,  since,  by  all 
authorities,  bail  can  in  such  a  case  be  made  suf- 
ficient in  amount  to  guard  against  tbe  tempta- 
tion to  escape. 

The  reasoning  which  forms  the  basis  of  the 
above  rule,  applies  as  well  to  bail  after  convic- 
tion and  penaine  appeal,  for  until  final  judg- 
ment it  cannot  be  known  that  the  prisoner  is 
guilty. 

Bail  after  sentence  Is  allowed  in  England  by 
recent  statutes  and  by  many  if  not  most  of  our 
States. 
IBish.  Crim.  Proa,  254. 
By  the  Utah  Statute,  offenses  punishable  by 
a  fine,  however  large,  arc  bailable  as  of  right, 
and  in  tbis  case  tiie  certificate  of  probable 
cause  for  the  appeal  modifies  the  effect  of  the 
iudgment.  and  should  itself  oititle  the  appel- 
lant to  bail. 

Bail  in  all,  except  capital  cases,  has  been  the 
universal  practice  in  Utah,  and  the  tisual  prac- 
tice in  New  York  and  In  California,  until  some 
recent  decisions. 

JSx parte  lloge,  48  Cal.,  8;  People  v.  Folme- 
bee,  60  Barb..  iisO. 

If  it  be  said  that  the  Utah  Statute  is  borrowed 
from  California,  it  may  likewise  be  said  that 
the  Statute  of  California  la  borrowed  from  Kew 
York,  and  the  Supreme  Court  of  New  York 
has  construed  the  provision  now  under  consid- 
eration in  favor  of  tbe  right  .to  ball  after  con- 
viction. 
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PeopU  T.  Folnubee,  60  Barb.,  480. 

The  construction  of  the  statute  in  JSx  parte 
Maria,  49  Cal.,  680,  and  Ex  parte  SmaUman, 
64  Col.,  85,  is  erroneous. 

Mr.  S.  F.  PhllUpa,  ScHieitor-Oen.,  for  ap- 
pellee: 

That  the  court  which  had  tri^  Clawson 
vould  not  admit  to  bail  because  no  extraordi- 
nary reason  was  shown  therefor,  does  not  in- 
dicate that  it  reftised  to  exercise  its  official  dis- 
cretion upon  tbnt  application,  but  that  it  did 
exercise  it  and  bnd  a  certain  rule  tlierefor. 
Witli  such  rule,  unless  plainly  unreasonable, 
no  superior  tribunal  can  interfere. 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

The  appellant  having  been  found  guilty  by 
a  jury  in  the  District  Court  for  the  Third  Ju- 
diciiu  District  of  Utah,  of  the  crimes  of  polyg- 
amy and  unlawful  cohabitation,  charged  m 
separate  counts  of  the  same  indictment,  he 
was  sentenool  on  the  conviction  for  polygamy, 
to  pay  a  fine  of  $500,  and  to  be  imprisoned 
for  tiie  term  of  three  years  and  six  months; 
and,  on  the  conviction  for  unlawful  cohabita- 
tion, to  pay  a  fine  of  $300,  and  be  imprisoned 
six  months.  From  the  whole  of  the  judgment 
an  appeal  was  taken  to  the  Supreme  Court  of 
the  Territory,  and  the  Judge  before  whom  the 
trial  was  bad  gave  a  rjertificate  that,  in  his  opin- 
ion, there  was  probable  cause  therefor.  The 
appeal  was  perfected  and  the- certificate  was 
filed  in  the  proper  oRice. 

The  defendant,  thereupon,  applied  to  the 
court  in  which  he  was  scntencea  to  be  let  to 
bail  pending  big  appeal.  The  application  was 
denied,  the  order  recilinc  that  "The  court  be- 
ing the  opinion  that  the  defendant  ou^t  not 
tol>e  admitted  to  bail,  after  conviction  and  sen- 
tence.'tinlesa  some  extraordinary  reason  tbcre- 
tat  is  shown,  and  there  being  no  sufficient 
reason  shown  in  this  case,  it  is  ordered  that  tbe 
motion  and  application  for  bail  be  and  the  same 
is  hereby  demed,  and  the  defendant  be  re- 
manded to  tbe  custody  of  the  United  States 
Harshal."  The  accus^  then  sued  out  anorig^ 
[144]  {gal  writ  of  liabea*  eorpu$  from  the  Supreme 
Court  of  the  Territory.  In  his  petition  there- 
for be  stated  that  he  was  then  imprisoned  and 
in  the  actual  custody  of  tbe  United  States  Mar- 
shal for  the  Territory  at  the  penitentiary  in  the 
County  of  Salt  Lake.  He  also  averred  that, 
upon  the  denial  of  bail  by  the  court  in  which 
he  was  Uied.  "be  was  rananded  to  the  custody 
of  the  said  United  States  Marshal,  who  from 
thenceforth  has  imprisoned  and  sdll  imprisons 
him"  under  said  order  of  commitment,  which 
"is  the  sole  and  only  causo  and  authority"  for 
his  "detention  and  imprisonment;"  that  "his 
said  imprisonment  is  illegal"  in  that  "be  has 
been  and  is  able  and  now  offers  to  give  baU 
pending  his  appeal  in  such  sum  as  ue  court 
may  reasonably  determine;"  and  that,  "aa  a 
matter  of  right,  and  in  the  sound  exercise  of  a 
l^al  discretion,  the  petitioner  Is  entitled  to  bail 
pending  the  hearing  and  determination  of  said 
^}peal.^ 

The  Supreme  Court  of  the  Territory  over- 
ruled tbe  application  for  bail,  and  remanded 
the  petitioner  to  tbe  custody  of  the  marshal. 
Prom  that  order  the  present  appeal  has  been 
prosecuted. 

MS 


By  the  laws  of  Utah  r^olating  the  mode  of 
procedure  in  criminal  cases,  it  is  provided, 
among  other  things,  that  the  defendant  in  a  [14T1 
criminal  action  may  appeal  to  the  Supreme 
Court  of  the  Territory,  from  any  order  made 
after  judgment,  affecting  his  substantial  rights. 
Laws  of  Utah.  1878,  title  VIII.,  ch.  1,  sec  880. 
To  that  class  belonged  tbe  order  made  by  tiie 
court  of  original  jurisdiction,  refusing  bail  and 
remanding  the  accused  to  the  custody  of  the 
marshal.  But  no  appeal  was  taken  from  that 
order.  And  as  tbe  accused  sued  out  an  oi^inal 
writ  of  habea*  oorpiu  from  the  Supreme  Coun  - 
of  the  Tmitoiy,  we  cannot,  upon  the  present 
appeal,  consider  whether  tbe  court  of  original 
jurisdiction  properly  interpreted  the  local  stM- 
utes  in  holding  that  the  accused  ought  not  to  be 
admitted  to  bul,  after  conviction  and  sentence, 
unless  some  extraordinary  reason  therefor  is 
shown.  There  is  nothing  before  us  for  review 
except  the  order  of  the  Supreme  Court  of  the 
TemtoiT,  which  discloses  nothing  more  than 
the  denbl  d  the  application  to  it  for  boil,  and 
the  remanding  of  the  prisoner  to  tbe  custody  of 
the  marshal  That  order,  in  conncf^on  with 
the  petition  for  liabeat  corpus — assuming  all  of 
the  allegations  of  fact  contained  in  it  to  be  tnie— 
only  raises  the  question  whether,  under  the  law* 
of  the  Territory,  the  accused,  upon  i>crfccting 
his  appeal  and  filing  tlie  required  certificute  of 
probable  cause,  was  entitled,  as  matter  of  ri^it 
and  without  further  showing,  to  be  let  to  Ijuil, 
pending  his  appeal  from  the  judgment  of  ooo- 
viction.  Upon  the  part  of  the  GovcmnicDt  it 
is  insisted  that  the  court  below  had,  by  the  stat- 
ute, a  discretion  in  the  premises  which,  upon 
appeal,  will  not  I>c  reviewed. 

By  the  laws  of  the  Territory  it  is  provided 
that  "An  aimeal  to  the  Supreme  Court  from  a 
judgment  oi  conviction  stays  the  execution  of 
tlie  judgment  upon  filing  with  the  clerk  of  the 
court  in  which  the  conviction  was  hada  certifi- 
cate of  the  judge  of  such  court,  or  of  a  Justice 
of  tbe  Supreme  Court,  that  in  hi.s  opinion  there 
is  probably  cause  for  appcal,but  not  otherwise 
also,  that  if  this  certificate  is  filed,  "the  sheriff 
must,  if  the  defendant  is  in  his  custody,  upon 
heiw  aerved  with  a  oapy  thereof,  keep  Uie  de 
fen^nt  in  his  custody  without  execudne  tbe 
judgment,  and  detain  him  to  abide  the  judg- 
ment on  appeal."  Laws  of  Utah,  1878,  p.  1^ 
Upon  the  subject  of  bail,  tbe  same  laws  provide 
that  "A  defendant,  charged  with  an  offense 
punishable  with  death,  cannot  be  admitted  to  [14S} 
bail  when  the  proof  of  his  guilt  ia  evident  or 
the  presumption  thereof  great;"  alao,  that  '*  If 
the  charge  18  for  any  other  offense,  he  may  be 
admitted  to  bail  before  conviction  as  a  mntter 
of  right;"  further,  that  "After  conviction  of  an 
offense  not  punishable  with  death,  a  defendant 
who  has  appeal^  may  be  admittod  to  bail:  1. 
aa  a  matter  of  right  when  tbe  appeal  is  from  a 
judgment  impoang  a  fine  only;  2,  as  a  matter 
of  oiaoretion  in  m  other  cases;"  still  further, 
that  "In  the  cases  on  which  the  defendant  may 
be  admitted  to  ball  upon  an  appeal,  the  order 
admitting  him  to  bail  may  be  made  by  any  mag- 
istrate having  the  power  to  issue  a  writ  of  Ao- 
beae  corpus."  lb.,  pp.  143,  146. 

These  statutory  provisions  ao  clearly  indicate 
the  legislative  intent  that  no  room  is  left  for  in- 
terpretation.  As  the  Judgment  did  not  imprw 
upon  the  appellant  a  wie  (mly.  his  admJsairn  to 

11«  T'. 


Digitized  by 


Google 


1884. 


Cabdwsll  v.  Ahsbicah  Riteb  Bbidob  Co. 


206-319 


baU,  landing  the  appeal  from  that  ^dgment, 
was  not  a  matter  of  light  but  was  diatlnctlj 
committed,  by  the  statute,  to  the  discretion  of 
the  court  or  judge  to  whom  the  ^^cation  for 
bail  mav  be  made.  The  exercise  of  that  dis- 
cretion IS  not  expressly  nor  by  necessary  impli- 
cation forbidden,  in  cases  in  which  the  certifi- 
cate of  probable  cause  is  granted;  for,  by  the 
statute,  that  certificate  only  operated  to  suspend 
the  execution  of  the  judgment  of  (^nviction, 
reqiiiring  the  officer  having  the  accused  in 
charge  to  retain  him  in  his  own  custody  to  abide 
the  judgment  on  appeal.  We  do  not  mean  to 
say  that  the  granting  of  such  a  certificate  is  not 
s  fact  entitled  to  ^^gbt  in  the  determination 
of  an  application  for  bail,  but  only  that  the  stat- 
ute does  not  make  it  so  far  conclusive  of  the 
question  of  bail  as  to  prevent  the  court  from 
considering  every  circumstance  which  should 
fairly  and  reasonably  control  or  affect  ita  dis- 
cretfon.  Whether  the  Supr«ne  Court  of  the  Ter- 
ritory abused  its  discretion  in  the  present  case 
is  a  question  not  presented  by  the  record  before 
US;  for  it  does  not  contain  any  finding  of  facts 
nor  the  evidence  (if  there  was  any,  apart  from 
the  record  of  the  trial  and  of  the  proceeding 
upon  the  first  application  for  ball)  upon  whiui 
the  court  below  acted.  Its  judgment  denying 
bail  cannot,  therefore,  be  revened,  unless,  as 
contended  by  appellant,  the  certificate  of  prob- 
able cause  necessarily  carried  with  it  the  right 
to  bail  and  deprived  the  court  of  all  discretion 
in  the  |)remises.  But  that  construction  of  the 
statute  is  not,  we  think,  admissible. 

At  the  argument,  counsel  for  appellant  laid 
stress  upon  the  fact,  averred  in  the  last  petition 
fOT  habeas  oorpua,  that  the  order  committing 
bim  to  the  custody  of  the  marshal  had  been  ex- 
ecuted by  confining  him  at  the  penitentlatx. 
The  return  of  the  officer  is  that  the  accused  is 
In  his  custody  under  and  by  virtue  of  the  order 
of  commitment.  It  is  not  claimed  that  he  Is 
treated  as  a  convict  in  the  penitentiary,  under- 
going  Uie  sentence  pronounced  in  pursuance  of 
the  judgment  appealed  from;  but  only  that  the 
officer  uses  that  Institution  as  a  place  for  the 
confinement  of  the  accused  while  the  latter  is  in 
his  custody.  Whether  that  action  of  the  officer 
be  legal  is  a  question  ttiat  docs  not  now  arise  ; 
for  the  application  to  the  Supreme  Courtof  the 
Territory  for  Itaixas  corpus  only  raised  the  ques- 
tion of  the  right  of  the  accused  to  be  discharged, 
on  bail,  from  all  custody  whatever;  and  the 
present  appeal  is  from  tiie  order,  in  that  court, 
refusing  such  discharge  and  remanding  him  to 
the  custody  of  the  marshal. 

There  it  no  error  in  the  reeordf  and  the  Judg- 
ment it  a^rmed. 

Dissenting:  Mr.  JiMf^MiUerand  Jfr.  •Au- 

Field. 
True  copy.  Test: 

Jomea  U.  McKenney,  Olwk«  Sup.  Court,  U.  S. 


JOHN  T.  GABDWELL,  Appt., 

AMERICAN  RIVER  BRIDGE  COMPANY. 

(See  8.  C,  Reporter's  ed..  206-212.) 

Powtr  tf  State*  oter  natdgaHe  »tream»— power  of 
Omgrata — Ca&^omia  law. 

The  States  within  which  navigable  itreams  Ue 
lis  U.S. 


may  anthorlze  the  oonstmotlon  of  bridses  over 
tfaem  untU  Ooagress  Intervenes  and  supanedes  thetr 
authority.  When  Congreas  acts  dlreoUy  wiUi  rrf- 
erence  to  bridges  authorised  by  the  State,  lla  will 
must  oontrol.  so  for  as  Is  necessary  to  seouxe  toe 
tree  navigation  of  the  streams. 

2.  The  commercial  power  of  Congress  is  ezelnsm 
of  state  authority,  only  when  the  subjects  npon 
vhloh  It  Is  exerted  are  nattooal  in  their  oharaoter, 
and  admit  and  require  antf  ormlty  of  reguJatKma 
affecting  alike  all  the  States. 

8.  When  the  subjects  iritbln  that  pover  are  local 
In  their  nature  or  operation,  or  oonstitute  mere  aids 
to  commerce,  the  States  may  provide  t<a  tbeir  reg- 
Illation  and  management,  until  Oongress  intervenes 
and  supersedes  tbelr  action. 

4.  Theclause,intheActadmlttingaallfomla,tbat 
navigable  waters  within  the  State  shall  be  free  to 
oltlseu  of  the  United  States,  in  no  way  impairs  the 
power  which  the  State  could  exercise  over  the  sub> 
}ect  If  the  clause  had  no  existenoe. 

[Ho.  856.] 

BaJmitkAJan.  $,  ms.    J)eetdadJan.  Jff,  1885, 

AK»EAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 
The  history  and  facts  of  the  case  appear  In 
the  opinion  of  the  court. 

Messrt.  J,  J.  Scrivner  and  John  L.  BooMt 
tat  appellant: 

The  controlling,  if  not  the  sole  material  issue 
in  the  case,  involves  the  construction  of  section 
3  of  the  Act  of  September  9,  1850,  admitting 
the  State  of  California  into  the  Union,  which, 
so  far  as  applicable,  reads  as  follows:  "  All  the 
navigable  waters  within  the  said  State  shall  be 
common  highways  and  forever  free,  as  to  the 
hihabitante  of  said  Stale  and  as  to  the  citizens 
of  the  United  States,  without  any  tax,  impost 
or  duty  therefor." 

The  appellant  contends  that  the  effect  of  this 
congressional  legislation  is  to  withdraw  the 
whme  subject-matter  from  the  JurisdicUou  of 
the  State,  that  any  and  all  enactments  ol 
the  State  Lcgishiture  attempting  to  authorize 
the  obstruction  of  the  navigable  waters  of  or 
wiUiin  the  Slate,  arc  void,  for  the  reason  that 
the  control  of  such  navigable  waters  is  express- 
ly conferred  upon  Congress.  Congress  having 
acted  upon  the  subject-matter  by  declaring  the 
navigable  waters  of  the  State  free  and  public 
highways,  the  State  Legislature  has  no  power 
to  authorize  Uie  obstniction  of  such  rivera. 

To  be  a  common  highway  or  to  be  free  to  all 
to  use  as  such,  involves  the  capacity  to  be  prao- 
ticallr  used  as  a  highway,  and  such  capacity  is 
wantmg  where  there  is  an  impassable  barrier  or 
obstruction. 
Pa.  T.  Whed(iiii,tie.,Bri^  Cb.,18How.,  566. 
The  provision  bi  the  Act  of  admisdon  Is  a 
law  of  Congress,  and  it  is  valid,  not  as  a  com- 
pact between  the  United  Stetes  and  the  State  of 
California  but  as  a  law  of  Congress  passed  by 
virtue  of  the  constitutional  power  of  Congress 
to  regulnte  commerce  among  the  States  and 
with  foreign  Nations,  and  to  establish  post- 
roads.  iWterrfv.2iMa»,8How.,2a4;  Whed- 
ing  Bridge  0am,  18  How.,  606;  Mining  DSbrit 
Case,  1  West  Coast  Rep., 

The  precise  question  now  under  conddera- 
tlon  was  also  f luly  conddered  and  passed  upon 

NOTE.— BrWffet;  dtffertnt  TanOa ;  leuMature  mav 
grant  right  to  erect;  duty  toreua^.  See  not«  to 
WoiB-htmon  V.  WaablDgion,  66  U.  S.  (1  Black), 

NaviaattU  toatert;  what  are,  in  the  UnUedStateM; 
gtreaau  and  iitiand  waters  ok  hiahwam.  See  not*  to 
WTV.  The  MonlMlo, »  U.  8.  3lo  Walt),  XXU.,  SBl. 
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In  tbe  case  of  Hateh  v.  Bridge  Co. ,  7  Sawr. ,  141 ; 
19  Fed.  Bep..  347. 

Id  coDtemplatioD  of  the  constitutional  grant 
of  power  to  Congress  over  the  subject  of  com- 
merce, for  the  purpose  of  regulating  the  same, 
tbe  navigable  water  of  the  United  States  !s  the 
property  of  the  Nation. 

The  ftutboritJes,  from  Oibb&tu  t.  Ogden,  9 
Wheat.,  1,  to  Miller  t.  Mayor,  109  U.  8..  885 
rXXVII. ,  971),  a  period  of  sixty  years,  are  uni- 
form and  unminlined  on  this  point. 

Mema.  J.  B.  Haegin*  A.  T.  Brittoa*  J. 
H.  MeChwan  and  A.  B.  Brtnene,  for  appellee; 

The  power  of  tlie  several  States  in  the  ab- 
sence of  congressional  interference,  to  author 
ize  tbe  partial  or  total  obstruction  of  the  navi- 
gation of  streams  lying  wholly  wiUiin  their  own 
borders.  Is  thoroughly  established. 

Willton  V,  maemrd  Greek  Margh  Co.,  2  Pet„ 
246;  Oilman  v.  Philadelphia,  3  Wall.,  724(70 
U.  8.,  XVIII.,  09);  Pound  v.  Ttirek,  05  U.  8., 
469  (XXIV. ,  525);  Hatch  v.  Bridge  Co..  7  8awy. . 
■  188;  Baeanaha  Go.  v.  Chicago,  107  U.  8.,  ©78 
(XXVII.,  442);  Milkr  v.  May&r,  109  U.  8.,  886 
(XXVn.,  971). 

The  doctrine  of  Oilman  v.  PMad^phia  (nt 
pra),  has  never  been  questioned.  On  the  con- 
traiy,  it  has  been  again  and  again,  and  very  re- 
cently, re-affirmed. 

EKanaba  Co.  v.  Chicago,  Koi  MiUerY.  Mayor 
efjf.  T.(»upra). 

The  8d  section  of  the  Act  of  admission  baa 
not  deprived  the  Ststeof  California  of  the  pow- 
er appertaining  to  the  other  States  of  the  Union, 
to  make  local  regulations  affecting  the  naviga- 
tion of  her  domestic  waters. 

JBMunoAa  (h.  v.  Chicago  (mpra). 

Mr.  Juatiee  Field  delivered  the  opinion  of 
the  court: 

Tbe  American  Itiver  Is  ft  branch  of  the  Sac- 
ramento River  In  California.  It  is  entirety  with- 
in tbe  State,  and  navigable  for  small  steamboats 
and  barges  from  its  mouth  to  the  Town  of  Fol- 
som,  a  distance  of  thirty  miles.  By  its  junc- 
tion with  tbe  Sacramento  River,  vessels  starl- 
ing upon  it  can  proceed  to  the  Bay  of  San  Fran- 
cisco, and  thence  to  adjoining  States  and  for- 
eign countries.  It  is  therefore  a  navigable  wa- 
ter of  the  United  States,  and,  as  such,  is  under 
the  control  of  the  General  Government  in  tiie 
exercise  of  its  power  to  regulate  fordgn  and  in- 
terstate commerce,  so  far  as  may  be  necessary 
to  insure  ite  free  navigation. 

The  defendant  is  a  Corporation  organized 
under  tiie  laws  of  California  and,  pursuant  to 
tbe  autbori^  oinferrcd  by  an  Act  <n  its  lagl»- 
lature,  has  constructed  a  bridge  over  the  Amer- 
ican lUver,  of  twenty  feet  In  width  and  tiiree 
hundred  feet  in  lengm,  which  Is  used  as  a  road- 
way across  the  stream.  Its  floor  Is  about  four- 
teen feet  above  extreme  low  water,  and  about 
five  feet  above  extreme  high  water;  and  the 
[206]  bridge  is  without  a  draw  or  opening  for  the 
passage  of  vessels.  Steamboats  and  other  craft 
are  therefore  obetructed  by  it  In  the  navigation 
of  the  river. 

The  complainant  alleges  that  he  is  the  owner 
of  a  large  tract  d  land  bordering  on  the  river 
below  Folsom,  and  raises  many  tons  of  grain 
each  year;  that  he  is  also  the  owner  of  a  steam- 
boat and  other  vessels  which  he  could  ship 
Us  grain  down  the  river  tnt  for  the  obstnicti«i 


caused  by  the  bridge;  that  there  an  alto  large 
quarries  of  granite  on  his  hind,  soffldent  to  sup- 
ply the  markets  of  Sacramento  and  San  Fiui- 
Cisco  for  years,  and  also  large  deposits  of  cob- 
ble stone  which  have  a  value  for  paving,  and, 
but  for  the  obstruction,  he  could  ship  tbe  nan- 
ite  and  cobble  stone  by  his  vessels  and  sell  wm 
at  a  profit;  whereas,  the  expense  d  sending 
them  by  rail  or  other  means  open  to  him  are 
such  as  to  deprive  him  of  all  profit  on  them. 
He,  therefore,  files  his  bill  against  the  C<»n-> 
pony  and  prays  that  it  may  be  enjoined  from 
maintaining  the  bridge  across  the  river  until  a 
draw  shall  have  been  placed  hi  it  sufficient  to 
allow  steamboats,  vessels  and  water  croft  cap- 
able of  navigating  the  stream  to  pass  and  re- 
pass, freely  and  safely.  A  demurrer  to  the  Un 
was  sustttned  and  the  bOI  dismissed,  and  the 
case  is  brought  hen  on  appeal 

The  questions  thtis  presented  are  neither  new 
nor  difficult  of  solution.  Except  in  one  partic- 
ular, they  have  been  considered  and  detennlned 
in  m^  cases,  of  which  tiie  most  important 
are:  WtUson  v.  mackbird  Creek  March  Co.,  2 
Pet., 245:  Whe^ing Bridge  Cam,\ZVLow.,W^i 
Oilman  v.  Pkitadetpliiaii  WaU.,  713  £70  U,  ft. 
XVIII.,  961;  Pound  v.  Turck,  96  U.  8.,  469 
rXXIV.,  525];  Btcanaia  Co.  v.  Chicago,  107  Id.. 
678  rXXVIL,  442],and  JfiZter v.  Mayor, etc., \(» 
Id.,385rXXVII.,971].  In  these  cases  the  con- 
trol of  Congress  over  navigable  waters  within 
the  States  so  as  to  preserve  their  free  naviga- 
tion under  the  commercial  dauseof  the  Consti- 
tution, the  power  of  the  States  within  which 
they  lie  to  autliorizc  the  construction  of  bridges 
over  them  until  Congress  intervenes  and  super- 
sedes their  authority,  and  the  riglit  of  priv^ 
parties  to  interfere  with  their  oonstriictton  or 
contiuuance,  have  been  fully  considered,  and 
we  are  entirely  satisfied  with  the  soundness  of 
the  condudons  readied.  They  recognize  tbe 
full  power  of  the  States  to  reguute  within  their 
limits  matters  of  internal  police,  which  em- 
braces,among  other  things  the,  construction,  re- 
pair and  momtcnanceofroads  and  bridges,  and 
the  establishment  of  ferries;  that  tbe  States  are 
more  likely  to  appreciate  the  importance  of  these 
means  of  mternal  communication  and  to  pro- 
vide for  their  proper  management,  than  a  gov- 
ernment at  a  distance;  and  that,  as  to  bridges 
over  navigable  streams,  their  power  is  subor- 
dlnate  to  that  of  Congress,  as  an  Act  of  the  lat-  iCOf  J 
ter  body  is,  by  the  Constitution,  made  the  su- 
preme law  of  the  land;  hut  that  until  Congress 
acts  on  tbe  subject  their  power  is  plenary. 
When  Congress  acts  directiy  with  reference  to 
the  bridges  autiiorized  by  the  State,  iU  will 
must  control,  so  far  as  mav  be  neoessaiy  to  se- 
cure the  free  navintion  ox  tbe  streams. 

In  WiUaon  v.  maekbird  Creek  JTarsA  0».,  a 
dam  had  been  constructed  across  a  small  navi- 
gable river  in  the  State  of  Ddaware,  bv  author- 
ity of  its  Legislature;  and  this  court  ndd  that 
the  obstruction  which  it  caused  to  the  naviga- 
tion of  tbe  stream  was  an  affair  between  toe 
government  of  the  State  and  its  dtixens,  in  the 
absence  of  any  kw  of  Congress  on  the  subject 
In  the  case  of  O^man  v.  PhUadetiAta,  a 
bridge  across  the  Schuylkill  River,  connecting 
East  and  West  Phihuielphia,  had  been  con- 
structed by  authority  of  the  Legislature  of  Penn- 
sylvania It  was  without  adrawand;prevented 
uie  passage  of  vessels  to  wharves  above  it  al- 
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though  the  river  wns  tide  water,  and  navtgable 
to  them,  and  commerce  had  been  carried  on  to 
than  for  years  in  all  kinds  of  vessels.  The 
owner  of  the  wharves  filed  a  bill  to  prevent  the 
erection  of  the  bridge,  alle^g  that  it  would 
be  an  unlawful  obstruction  to  the  navigation  of 
tiie  river  and  an  illegal  interference  with  his 
rights,  and  claimed  that  he  was  entitled  to  be 
protected  by  an  injunction  against  the  iwogress 
of  the  work,  and  to  a  decree  for  its  abatement 
should  It  be  proceeded  with  to  completion. 
But  the  court  held  that  the  State  had  not  ex- 
ceeded tile  bounds  of  her  authority  in  i>ermit- 
ting  its  construction,  and  untilthepowerof  the 
Constitution  was  made  effective  by  appropriate 
legislation,  the  power  of  the  State  was  plenary, 
and  its  exercise.m  good  faith ,  could  not  be  made 
ttie  subject  of  raview  here.  The  court  observed 
that  it  was  not  to  be  forgotten  that  bridges, 
which  are  connecting  parts  of  turnpikes,  streets 
and  railroads,  were  means  of  commercial  trans- 
portation, as  well  as  navigable  waters;  that  the 
commerce  which  passed  over  abridge  might  be 
much  greater  than  would  be  transpoiledoa  the 
water  obstructed;  and  that  it  was  for  the  mu- 
nicipal power  to  weigh  the  considerations  that 
[210]  amttied  to  the  subject  and  to  decide  which 
should  be  preferred  and  how  far  either  should 
be  made  subservient  to  the  other. 

These  cases  illustrate  the  general  doctrine, 
now  fully  recognized,  that  the  commercial  pow- 
er of  Congress  is  exclusive  of  state  authority 
only  when  tbe  subjects  upon  which  it  is  exerted 
are  national  in  their  character  and  admit  and 
require  uniformity  of  regulations  affecting  alike 
all  the  States,  and  that  when  the  subjects  with- 
in that  power  are  local  in  their  nature  or  opcra- 
^n,  or  constitute  mere  aids  to  commerce,  the 
States  may  provide  for  their  regulation  and  man- 
agement, until  Congress  intervenes  and  super- 
8MCS  their  action. 

The  complainant,  however,  contends  that 
Congress  has  intervened  and  expressed  its  will 
on  this  subject  by  a  clause  In  the  Act  of  Sep- 
tember 9,  1850,  admitting  California  as  a  State 
into  the  Union,  which  declares  "That  all  the 
navigable  waters  within  the  said  Stale  shall  be 
common  highways  and  forever  free,  as  well  to 
the  inhabitants  of  said  State  as  to  the  citizens 
of  the  United  States,  without  any  tax,  impost 
or  duty  therefor."  9  Stat  at  L.,  464.  This 
declaration  is  similar  to  that  contained  In  the 
Ordinance  of  1787,  for  the  government  of  the 
territoTT  of  the  United  States  northwest  of  the 
Oliio  River,  so  far  as  the  latter  relates  to  the 
navigable  waters  flowing  Into  the  Mississippi 
and  the  St.  Lawrence.  And  in  Eicanaha  Go. 
T.  Chicoffo  we  held,  with  respect  to  the  State  of 
Illinois,  that  the  cmuse  was  superseded  by  her 
admission  into  the  Union,  for  she  then  became 
entitled  to  and  possessed  of  all  the  rights  of  do- 
main and  sovereignty  which  belonged  to  the 
original  States.  The  language  bf  the  Resolu- 
tion admitting  her  declared  that  it  was  on  an 
equal  footing  with  the  original  States  in  all  re- 
spects whatever;  so  that,  after  her  admission, 
she  possessed  the  same  power  over  rivers  with- 
in her  limits  that  Delaware  exercised  over  Black- 
bird Creek  and  PennsylTonia  over  Schuylkill 
River. 

The  Act  enabling  the  people  of  Wisconsin 
Territory  to  form  a  Constitution  and  State  Gov- 
ernment, and  for  admission  into  the  Union.con- 

iin  u.  & 


tains  a  similar  clause.  And  yet,  in  Pound  v. 
TStrck,  which  was  before  this  court  at  October 
Term,  1877,  it  was  held  that  a  statute  of  that  ^„... 
State  which  authorized  the  erection  of  a  dam  [*1^1 
across  a  navigable  river  within  her  limits  was 
not  unconstitutional,  in  the  absence  of  other 
legislation  by  Congress  bearing  on  the  case.  Tiie 
court  does  not  seem  to  have  considered  the  ques- 
tion as  affected  by  the  clause  in  the  enabtin? 
AcL  That  clause  Is  not,  it  is  true,  commented 
on  in  the  opinion,  but  the  section  containing  it 
is  referred  to,  and  the  declaration,  that  navt- 
gable streams  within  the  State  are  to  Ik  com- 
mon highways,  must  have  been  in  the  mind  of 
the  court.  It  held,  however,  that  the  case  was 
governed  hy^  the  decisions  In  the  Delaware  and 
Pennsylvania  coses,  observing  that  there  were, 
in  the  State  ot  Wisconsin  and  other  States, 
many  small  streams  navigable  for  ^ort  dis- 
tances from  their  mouths  in  one  of  tiie  great 
rivers  of  the  coimtry,  by  steamboats,  but  whose 
greatest  value,  in  water  carriage,  was  as  out- 
lets to  saw-logs  and  lum1>cr,  coal  and  salt,  and 
that,  in  order  to  develop  their  greatest  utility 
in  that  regard,  it  was  often  essential  tiiat  dams, 
booms  and  piers  should  be  used,  which  are  sub- 
stantial obsbnictions  to  general  navigation,  and 
more  or  less  so  to  rafts  and  barges;  but  that  to  the 
Legislatiu^  of  the  State  the  authority  is  most 
proi>erly  contlded,  to  authorize  these  structures 
where  their  use  will  do  more  good  than  liarm, 
and  to  impose  such  regulations  and  limitations 
in  their  construction  and  use  as  wit)  bestrecon- 
pile  and  accommodate  the  interests  of  all  con- 
cerned. And  the  court  added  that  the  exercise 
of  this  limited  power  may  all  the  more  safely 
be  confided  to  the  local  legislatures  as  Uie 
right  of  Congress  is  recognized  to  mterfere  and 
control  the  matter  whenever  deemed  necessary. 

The  clause,  therefore,  in  the  Act  admitting 
California,  quoted  above,  upon  which  the  com- 
plainant relies,  must  be  considered,  according 
to  these  decidons,  as  In  no  my  impairing  the 
power  which  the  State  could  exercise  over  the 
subject  if  the  clause  had  no  existence.  But  in- 
dependently d  this  consideration,  we  do  not 
thmk  the  clause  itself  requires  the  construction 
which  the  court  below  placed  upon  it  and 
which  counsel  urges  so  earnestly  for  our  con- 
sideration. That  court  held  that  theclause con- 
tains two  provisions:  one  that  the  navigable 
waters  shall  be  a  common  highway  to  the  in- 
habitants o^the  State  as  well  as  to  citizens  of 
tlie  United  States:  and  theother,  thattheyshall  [sis] 
be  forever  free  from  any  tax,  impost  or  duty 
therefor;  that  these  provisions  are  separate  and 
distinct,  and  that  one  is  not  an  adjunct  or  am- 
plification of  the  other.  Possibly  some  support 
IS  given  to  that  view  by  language  used  in  the 
opmion  In  S^naia  Co.  v.  Chicago.  In  that 
case  all  the  bridges  over  the  Chicago  River  had 
draws  for  the  passage  of  vessels,  and  «ve  there 
held  that  a  bridge  constructed  with  a  draw 
could  not  be  reganied  within  the  Ordinance  of 
1787  as  an  obs^ction  to  the  navigation  of  the 
stream.  We  were  not  required  to  exprcL>&  any 
further  opinion  as  to  the  meaning  of  the  Ordt* 
nance.  But  upon  the  mature  and  careful  con- 
sideratJon  which  we  have  riven  In  this  case  to 
the  language  of  the  clause  in  tiie  Act  admitting 
California,  we  are  of  opinion  that.  If  we  treat 
the  clause  as  diviaibie  into  two  provisions,  they 
must  be  construed  together  u  having  but  one 

Digitized  by  Google 


149-168 


BUFBEHE  COUBT  OF  THB  UNITED  StATCS. 


Oct.  Tebi^ 


object,  namely:  to  insure  a  highway  equally 
mien  to  all  without  preferrace  to  any,  and  un- 
oMtrnctod  by  duties  or  tolls,  and  thus  iverent 
tl^  use  of  the  navigable  streams  by  private  par- 
ties to  the  exclusion  of  the  public,  and  the  ex- 
action of  any  toll  for  their  navigation;  aod  that 
the  clause  contemplated  no  other  restriction 
upon  the  power  of  the  State  in  authorizing  the 
construction  of  bridges  over  them  whenever 
■uch  construction  would  promote  the  convea- 
lence  of  the  public.  The  Act  admitting  Califor- 
nia dedares  that  she  Is  "  admitted  into  the  Un- 
ion on  an  equal  footing  with  the  original  States 
incUlreapecUtoJiateter?'  She  was  notitherefore, 
■horn,  by  the  clause  as  to  navigable  waters  with- 
in her  limits,  of  any  of  the  powers  which  the 
original  States  possessed  over  such  waters  with- 
in Uieir  limits. 

Decree  affirmed. 

True  copy.  Test : 

James  H.  UcKennej;  Clerk,  Bap.  Court,  U.  8. 

Cited— U6  U.8..83i. 


HENRY  J.  BICENEU. 
e. 

8PRA0UE  COMSTOCK. 

(See  8.  C.,  Beporter's  ed..  IW-IIB.) 
Patent  for  land,  how  destroyed — Statute  ^  Zf  m- 

L  When  a  psteot  has  been  executed  by  the  Presi- 
dent and  recorded  In  the  General  Land-Omce,  all 
power  of  the  Executive  Department  over  it  has 
oeased,  and  its  subsequent  deatnictiOD  or  the  muti- 
lation of  its  record,  by  suoh  department,  does  not 
Impair  its  vallditv. 

2.  Whethersucnapatentconveyedavalldtitteor 
not,  itdevested  the  title  of  the  United  States,  so  that 
the  Statute  of  LimltationB  bcgtiu  to  run  in  fa\  or  of 
the  patentee  or  bis  (ixantees,  they  being  in  poeees- 
Blon  under  claim  and  color  of  tiue. 

8.  The  lapse  of  time  limited  by  statutes  of  limita- 
tion as  to  htnd,  not  only  bars  tiie  remedy,  but  it  ex- 
tinguishes the  rlirht  and  vests  a  perfMt  title  in  the 
advene  bolder. 

[No.  1847.1 

BubmiUed  Jan.  8, 28SS.  Decided  Jan.  29, 188S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  New  York. 
This  action  was  bmught  in  the  court  below, 
by  the  defendant  in  error,  for  a  breach  of  the 
covenants  of  warranty  in  a  conveyance  of  cer- 
tain premises  situated  in  Iowa. 

The  complainant  alleged  that  previous  to  the 
execution  of  said  conveyance,  under  which  he 
claims,  the  premises  in  question  were  granted 
to  the  State  of  Iowa  by  the  Act  of  July  12, 1862, 
and  that,  at  the  time  of  tlie  execution  of  the 
conveyance,  the  defendant  had  no  title. 

In  his  answer,  the  defendant  alleged  that  he 
held  under  a  patent  from  the  United  States, 
dated  March  1,  lt}68,  and  which,  as  he  claimed, 
related  back  and  vested  title  in  him  as  of  May 
23, 1862,  the  date  of  his  settlement  upon  the 
lands  in  question,  and  tnior  to  said  Act  of  July 
12,1802. 


KOTB.— Onneellotfon  or  surrender  of  deedi  bu  por- 
Km:  effeti  ontUlc.  See  note  to  Parker  v.  Kane,  68 
V.  8.  m  How.).  XVI.,  286. 

AiJvei-ae  possMston,  whcA  ntcemiru  to  contUtute ; 
remiiri(«8  of:  occupancy  neceaaary.  See  note  to  Rlc- 
■rd  V.  Williams,  SbV.  8.  (7  Wheal).  M ;  and  note  to 
Bwlnv  V.  Burnett,  W  U.  B.  (11  PetJ,  H. 


The  trial  by  the  court,  a  Jury  having  been 
waived,  resulted  in  a  judnnent  for  tiie  plamtiflfe 
for  $6,000  with  costs.  Whereupon,  the  d^end^ 
ant  sued  out  this  writ  of  error. 

The  facts  of  the  case  are  sufficiently  statedly 
the  court. 

Mr.  Edward  F.  Bollard,  Iot  plaintiff  in 

error. 

Mr.  A.  B.  Olmsteadt  for  defendant  in  exn». 

Mr.  Juttice  Miller  delivered  the  oi^nion  of 

the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
for  the  Eastern  District  of  New  York. 

The  action  is  for  a  breach  of  covenants  of 
warranty  in  a  conveyance  of  land  located  in 
Iowa.  It  is  a  manifest  attempt  to  obtain  the 
judgment  of  this  court  on  one  of  the  compli- 
cated  phases  of  the  disputed  titles  growlDg  out 
of  the  grants  of  land  on  the  Des  Moines  River 
to  aid  inimprovinjB;  the  navigation  of  that  river, 
and  in  constructing  railroads  through  these 
lands,  with  a  strong  probability  of  the  absence 
and  Ignorance  of  uiu  suit,  on  the  part  of  t3X 
the  persons  really  interested  In  the  questione 

The  plaintiff  below,  Comstock,  Is  not  Oie 
original  grantee  in  the  deed  on  whose  coven  anti 
he  sues.  He  does  not  allege  that  he  has  beat 
evicted  under  any  judiciaf  proceedings  from 
possession  of  the  land,  but,  on  ttie  contrary,  it 
IB  one  of  the  agreed  facts  on  which  the  cose  was 
heard  by  the  court  without  a  jury,  that  defend-  ^' 
ant,  Bicknell,  and  those  daiming  under  his 
deed,  including,  of  course,  the  plaintiif,  have 
been  tn  the  actual  possession  ca  the  land  in 
question  ever  since  Hay  38, 1802,  a  period  of 
more  than  twentv-two  years. 

We  shall  beable,  however,  todecide  this  case 
without  answering  the  twenty-four  errors  as- 
signed, by  considering  the  thirteenth  assign- 
ment alone,  namely:  tlu^,  under  the  facts  in  toil 
case,  the  court  should  have  found  a  perfect  titls 
was  vested  in  Bicknell  to  the  lot  In  questUui. 

One  of  the  facts  admitted  In  the  case  stated 
is  this:  "  It  is  admitted  that  on  Uie  fint  day  of 
May,  1869,  a  patent  in  due  form  was  executed 
by  the  President  of  the  United  States,  convey- 
ing to  said  Bicknell  sold  lots  8  and  4,  which  pa- 
tent was  duly  recorded  in  the  General  Lead- 
Office  on  the  same  day  at  Washington,  D.  C, 
and  thereupon  the  original  was  transmitted  to 
the  United  States  land-office  at  Fort  Dodg^ 
Iowa,  for  said  BickneU." 

In  June,  1878,  the  Commissioner  of  the  Geo- 
eral  Land-Office  ordered  a  return  of  this  patent 
to  his  office,  and  thereupon  "  Tore  off  the  seals 
and  erased  the  Presiaeot's  name  from  said 
patent,  and  mutilated  the  record  thereof  in  the 
Oeneral  Land-Office,  all  without  the  consent  sod 
against  the  protest  of  the  grantees  of  said  Bick- 
nell." 

That  this  action  was  utterly  nugatory  and 
left  the  patent  of  1869  to  Bicknell  in  as  full 
force  as  if  no  such  attempt  to  destroy  or  nuUif; 
it  had  been  made,  is  a  necessary  inference  from 
the  principle  established  by  the  court  in  the 
case  of  McBride  v.  SeJam,  103  U.  a,  818 
[XXVI. ,  167].  That  principle  is  that  when  the 
patent  has  been  executed  by  the  President  and 
recorded  In  the  General  Liuid-Offlce,  all  power 
of  the  Executive  Department  over  it  has  ceased 

It  Is  not  necessary  to  decide  whether  this  pa- 
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tent  coDTcjcd  a  valid  title  or  not.  It  devested 
the  title  of  the  United  States,  if  it  bad  not  been 
devested  before;  so  thatBicknell  or  hia  grantees 
being  in  possession,  under  claim  and  color  of 
title,  the  Statute  of  Llmitatioii  b^an  to  run  In 
their  favor. 

The  agreed  case  further  finds,  that "  It  is  also 
admitted  that  the  defendant  Bicknell  and  his 
SSI  grantees  have  been  in  actual  [wssession  of  the 
premises  in  question  ever  since  May  23, 1862, 
and  during  that  period  made  permanent  im- 
provements upon  said  lot  8  of  the  value  of  more 
than  $6,000.''^ 

As  all  title  was  out  of  tbe  United  States  prior 
to  this  deed,  in  vrhich  this  suit  is  brought,  and 
vested  in  some  one  else  capable  of  suing  under 
the  various  Acts  cited  to  defeat  BickneU's  title, 
or  TOssed  out  of  the  United  States  by  tbe  patent 
to  Bicknell  in  1869,  at  the  latest,  the  case  makes 
a  continued  uninterrupted  poaseaslon  under 
Blcknell's  title,  adverse  to  all  the  world,  of  fif- 
teen years. 

Under  the  Statute  of  Iowa  ten  years  of  such 
possession  is  a  perfect  bar  to  any  action  to  re- 
cover the  land  and  this  applies  to  suits  in  chan- 
cery as  well  as  actions  at  law.  See,  Code  of 
.  Iowa,  sec.  2529,  sub.  5. 

The  defense,  therefore,  of  tbe  plaintiff  in  this 
action  to  any  suit  brought  against  him  for  ^e 
land  covered  by  BickneU's  deed  la  perfect,  and 
he  is  in  the  undisturbed  possession  of  the  land 
beld  under  BickneU's  claim  for  over  twenty-two 
years. 

This  court  has  more  than  once  held  that  the 
lapse  of  time  provided  by  the  statutes  makes  a 
perfect  title. 

In  LemngweU  v.  Warren,  2  Bhwk,  699  [67  U. 
8.,  XVlI.,  261],  it  b  said  that  "Tbe  lapse  of 
time  limited  by  such  statutes,  not  only  bars  the 
remedy  but  it  extinguishes  the  right  and  vests 
a  perfect  title  in  the  adverse  holder." 

And  this  doctrine  is  repeated  in  OroxaU  v. 
Sliererd,  5  WaU.,  289  [72  U.  8.,  XVm.,  680], 
and  in  Dickcraon  v.  Colgiwe,  100  U.  B.,  663 
(XXV.,  620].  *     '  , 

Tbe  court  was  asked  on  the  trial  to  rule  that 
under  tbe  facts  found  in  this  case  a  perfect  title 
was  vested  in  Bicknell  to  the  lot  in  question. 
And  though  this  may  not  be  Uterally  true  in  re- 
^ird  to  Bicknell,  we  think  it  is  true  in  regard  to 
the  title  of  Bicknell  under  wWch  tbe  property  is 
now  beld  by  plaintiff. 

For  thia  reaton,  the  judorn^t  of  the  Cirevit 
Court  u  rereraed,  with  directions  to  enter  a  judg- 
ment for  defendant,  BiekneU,on  the  agreed  facte. 
IVue  copy.  Tcet : 

Jamea  H.  UoKenner.  Ctork,  Sup.  Court,  V.  8. 

Clted~115  U.  6..  033. 


I]  JOHN  H.  COON  ATO  DANIEL  W.  COON, 
Appta, 

WASHINGTON  WILSON. 

(See  9.  C.  Reporter's  ed.,  SdS-STS.) 

Con^ruction  of  tetter*  vatent — when  invalid. 

*1.  Re-lBsuc<i  letters  patent  No.  8160,  granted  to 
Washington  Wilson,  as  Inventor,  April  9. 1878,  oo  an 

'Bead  notes  by  3&>.  Astfos  BuTOKloaD. 
lilt  V.K 


KppllcatloQ  thfc  wfw  nicil  Mirch  ll,  iHfs,  tor  aa'im- 

SirLivi-mtynt  Ic  cjUuie,''  tiie  ongln 
El?B07,  iiavlajc  bttcn  aranted  ta  him  ^ 
am  Inv&lld  m  to  cliuina  1  4, 

i.  Thconcrlnol  pntorir  depiTi^M  nnd  rlnlra^MlonlT 
a  collar  wll  liebort  Or  SMticnul  ['acdii.  tliHt  lB,abaaa 
ftlonij-  the  lijwer  etigBof  th«  cvjIJixr,  rumli'  ir:  inirta  off 
sectionfl,  and  liavliiB'  a.  HTuduB-ted  tjitrvri'.  Tijc  re-ifl- 
supij  [i«f-?nt  and  olAlma  1  ami  *  tltt  ro'i  «';n/  so 
Crampdafl  to  covBra  aoDMniirius  banr], 'n  liti  )i  irr»d- 
iiiHijd  curve,  but  duIIh  secdaa^  The  di  rrndiaiiW 
<ji]IlHrB  w9rebrout,-bt  into  the  marlcet. aftt;r  the  "jriji- 
IraJ  patent  was  lfeu«<l  and  befnrQ  lh.f>  n'-lssue  woa 
fii-plied  for,  and  the  rti-laetie  *an  obtiLla^  to  cover 
tbom<  collnra;  and,  aithouRh  It  was  applied  Tor  onlf 
s.  httio  over  thpeo  mo Dtha  after  tbe  dutu  of  tbe  oriff- 
koal  patent,  there  w4F  tio  ina'^T'-rlfDC^  fir  inis-tiike!, 
so  far  KB  the  iih^xt  or  w^ctloriRf  bADdf  wi^n:  ^'xn- 
Cicrnwl,  and  it  nas  ar.iuKliI  iDtrt'Jj'  to  i'iiIhvkc  H>fi 
flaloi.  Cl;\lrB  2  c^f  the-  iv-i-^'"!  wu.*  ^JLiiytHiitiiilli"  Ui6 
Biirar-  fi?  tlii?  fiiogle  olnlcii  of  thi'  ■■'i'ii..']niU  I'Ht'-in.  pnd 
Clnlrn  13  LinJ.  iw  iIti  pIj.thjuI,  plmi-t.  tiiiniN.  Afi  tbcj  dfr 
fi'inliipils'  LXillnrc  hni]  o  cuotinuoiis  band^  with  ■ 
iiriiiliiiiitfi  *'(Lrvo-.  mill  Dnl  6h.irt  or  seiCrtlLitiiil  bEiDdtk 
and  did  not  InfrinK''- 'iiovinJiu  of  tbo  uiiglDal  mteqi 

I^No.  160.] 

ArgMdJan.i4,JS,JS8S.  Decided  Jan.  £6,1888. 

APPE  ALf  rom  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

Tbe  history  and  facta  of  tbe  case  appear  Id 

tbe  opinion  of  the  court. 

Meatn.  William  F.  Cogswell,  Rufita  F. 
Andrem,  John  O.  Buma  and  8.  F.  Knedand, 
for  appellants. 

Meaara.  Edmund  Wetmore*  Hamilton 
WallU  and  L.  B.  MarA,  for  appellee: 

When  the  subject  of  an  Invention  U  plain, 
from  the  drawing  or  model  or  both,  and  the 
specification  is  defective,  in  that  tbe  language 
used  fails  to  fully  describe  the  thing  invented, 
then,  as  to  the  part  of  tbe  invention  omitted, 
tbe  specification  may  well  be  said  to  be  in- 
operative. 

Battin  v.  Taggert,  17  How.,  74  (M  U.  8., 
XV.,  37);  S^mowr  v.  Oabome,  11  WaU.,  S16 
78  U.  S.,  XX.,  83);  Chm  Ftanter  Patent.  28 
Wall. ,  181  (90  U.  8. .  XXIII ,  161);  OiU  v.  WeUa, 
22  WaU..  1  (89  U.  8.,  XXII.,  699);  i^wottor  Cb. 
V.  Powder  Worka,  98  U.  S.,  126  (XXV.,  77); 
Collar  Go.  v.  VanDeuaen,  10  Blatcbf..  112; 
Meger  v.  Goodyear  Co.,  11  Fed.  Rep.,  897; 
Heady  v.  Golden  State,  etc.,  Worka,  17  Fed. 
Rep.,  615;  Ombination  Co.  v.  Lloyd,  11  Fed. 
Rep.,  149;  SeafU*  t.  Warden,  11  Fed.  Rep., 
601. 

A  mere  accidental  stumbling  upon  a  new 
idea,  with  no  thought  of  its  novelty  or  utility, 
and  an  abandonment  thereof  before  a  discovery 
that  it  is  new  or  useful,  cannot  be  used  to  defeat 
an  invention,  the  result  of  intelligent  thought 
and  reason. 

Com  V.  Ogden,  IS  Wall..  120  (8S  U.  S.,  XXI., 
eai) ;  Gayler  v.  Wilder.  10  How.,  477 ;  8^ 
mow  ▼.  OAom*  (n^wo). 

Mr.  Justiee  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity,  brought,  in  May, 
1878.  ic  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  for  the 
infringement  of  re-issued  letters  patent  No. 
8169,  granted  to  the  plaintiff,  Washington  WU- 
sou,  as  inventor,  April  9,  1878,  on  an  applica- 
ticm  therefor  filed  Uarch  11,  1878.  foran  "im* 
im>vcment  In  coUan,**  tbe  original  patent,  No. 
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107807,  faavlDg  been  granted  to  blm  December 
4.  1877.  The  specifications  and  clainiB  of  the 
original  and  le-issued  patents  are  as  follows, 
the  original  being  on  the  left  hand,  and  the  re- 
issue on  the  right  hand,  and  the  parts  of  each 
which  are  not  found  in  the  other  being  hi  italic: 


:S69]  OriaindL 

"  Be  It  known  that  I, 
Washlnirton  WUson,  oi 
the  dty.  Ootmty.  and 
State  of  New  York,  have 
invented  a  new  ana  Im- 
proved oollar.  of  which 
the  toUowinffisaspeoia- 
oatioo:  . 

Id  the  accompanying 
dta  wings,  Flgutel  repro- 
■ents  a  side  elevation  of 
my  Improved  collar,  and 
FiiT.  ^  a  perspective  view 
of  the  same.  Similar  lot- 
ten  of  reference  Indicate 
oorrosnondlng  parts. 

This  mvention  refers  to 
an  improved  standing 
collftr,  thatrotainsall  the 
ad  viintuKOS  of  theoldstylo 
curved  band,  without 
the  objection  of  spring- 
ing the  collar  too  far  from 
the  neck,  so  aa  to  come  in 
coiitiict  with  the  coBinnd 


"Be  it  known  that  I, 
Wa^lDgton  Wilson,  of 
the  City,  CouDtr,  and 
State  of  New  York,  have 
invented  a  new  and  Im- 
proved collar,  of  which 
the  following  Is  a  ^Ksclfl- 
oatlon: 

In  the  accompanying 
drawings  Figure  1  repre- 
sents a  side  elevation  of 
my  improved  collar,  and 
Fig.  2  a  perspective  vlow 
of  the  same.  Similar  let- 
tors  of  reference  Indicate 
ooirespondlng  parts. 

This  invention  rcfcmto 
an  improved  standing 
collar,  tliat  retains  all  the 
ailvautages  of  the  old 
style  curved  hand,  with- 
out the  objeutlon  of 
springing  the  oollar  too 
lar  from  the  neck,  SO  aa 
to  come  In  contact  with 


BOil  tlio  eollnr.  Tho  collar  thoouatandBOUthecolIitr. 
also  htifm  the  nook  band 
In  finch  u  mannerthuttho 
coliiir  is  prevented  from 
overrldiav  it,  n»ultin»rin 
a  more  oumfortable  nt. 


The  Invention  consists 
of  a  BUmiliDK  collar,  hav- 
ing  necUoncd  bands,  alart- 
infi  from  center  of  oollar 


Tho  collar  also  hugs  tho 
neck  bund  In  sucli  a  man- 
ner that  the  cotlur  is  i>ro- 
veuted  from  overriding 
it*  resulting  In  a  more 
comfortable  lit. 

The  Invention  consists 
of  a  standing  or  o(Aer  col- 
lar, havinv  curved  and 
ffrudtiofed  bands  that  ex- 


or  any  other  point  bo-'t«nd  aUmg  the  lower  edge 
tween  center  and  ends, »/  the  cowar,  ciOicr  from 
and  conlinxitno  with  a  (he  center  uf  tAc  collar, or 
graduated  curve  to  and /rrjm  any  other  point  be- 
Doyond  the  ends  of  the.tween  center  and  ends,  to 
oollar.  and  beyond  the  ends  of 

the  collar.  Tlie  rear  but- 
ton hole  U  thrown  into  tlie 
top  ftr  boiiy  ot  Uts  collar 
above  the  bond  or  bindin0 
of  the  same. 

Referring  to  the  dnnii- 
{ngs.A  rci>rG8entsastand- 
ing  or  other  collar  of  my 
tmpmvod  construction, 
and  B  the  curredafwi  firrod- 


[870]  Referring  to  the  draw- 
tOQ,  A  represents  a  stand- 
ing oollar  of  my  impniv- 
edconstruotion^d  u  the 

shfMt  or  sectional  bands,    

which  Ktnrt  from  tho  con-|t(at»i  bandM,  which  extend 


ter  of  culbir  or  any  other: 
point  between  the  cen- 
ter and  ends,  and  con- 
tinue along  the  lower 
part  of  tho  name,  with  a 
graduated  curve  and  in- 
creasing width,  toand  txt- 

Sond  the  ends  of  the  col- 
ir.  In  the  same  manner 
as  m  ordhiary  bands. 


The  bsnds  B  are  mnde 
either  to  overlap  the  col- 
lar proper,  or  (he  collar 
Is  made  to  overlap  the 
bands,  or  one  piii't  of  the 
bands  laps  over  the  oollar 
ends,  while  the  remaining 
part  is  overlapped  by  the 
collar,  so  OS  to  obtain 
smoothly  covered  Joints 
at  Imth  meeting  ends  of 
collar  and  secttonol  bands. 

The  bead  formed  by  the 
conn'?ctloa  of  collar  and 
band  may  also  be  contin- 
ued, if  desired,  along  the 
lower  edge  of  that  part  of 
the  collar  twtween  the 
bands,  and  thereby  a 
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from  the  center  of  the  col- 
lar, or  any  other  point  be- 
tween the  center  and 
ends,  and  continue  along 
the  lower  part  of  the  top 
or  body  of  thr,  collar,  with 
a  (rmdunted  curve  and  in- 
cretislng  width,  to  and 
beyond  the  ends  of  the 
collar,  the  tndabelna  curv- 
ed in  the  same  manner  as 
in  ordinary  bands. 

The  bands  B  are  made 
either  to  overlap  the  col- 
lar proper,  or  the  collar 
fa  made  to  overlap  the 
bands,  or  one  part  of  the 
iMuds  laps  over  the  collar 
ends,  while  the  remaining 
part  la  overlapped  by  the 
collar,  so  as  to  obtain 
smoothly  covered  Joints 
at  both  meeting  ends  of 
collar  and  0radiiatt;d 
bands. 

The  bead  w  binding 
formed  by  the  oonncotinn 
of  collar  and  band  may 
also  be  continued.  If  de- 
sired, along  the  lower 
edge  of  that  part  of  the 
ooDar  body  between  the 


more  ornamental  appear- 
ance Imparted  to  the 
sanu. 


The  UN  of  (hs  short  or 
TCctfonal  bands  produoes 
a  saving  of  maiisrlal,  as 
compared  to  the  old  style 
of  oontinuous  band,  and 
/umisheaa  collar  that  hugs 
the  neck  hondtn  superior 
tiumner,  wtthout  aprlno- 
tttQ  batx  so  OB  to  come  in 
contact  v>ith  tfhe  collar. 

Having  thus  deacribed 
my  invention,  I  claim  as 
new  and  desire  to  secure 
by  letters  patent: 


bands,  so  OI  to  eoftneeC  tks 
graduated  bandM,  and  te- 
poft  thereby  a  mm  ornk 
mental  appearanoe  to  tha 

ooDar. 

The  rear  button  hole  a  to 
mvnged  <n  lAe  top  or  U 
iMKlu  of  tht  ooBor.  obovs 
the  bead  or  binding  at  th4 
lower  edge  of  the  aams, 
wMcA  pDsOfont^the  but* 
ton  hole.fnooitneafo»  wttk 
(he  graduated  bandM,  pro- 
dueaaeottarthathugttiM 
neck  band  tn  nipertor 
manner,  wltAout  Sprtiw- 
ing  back,  so  as  to  comsw 
eorUaet  with  the  coal  col- 
lar. The  Aorter  gradnh 


A  ofdiar,  A,  having  sec- 
tional imnds  B,  startinir 
from  the  center  of  the 
collar,  or  any  point  be- 
tween thoccinur  and  cm  lt> 
thereof,  and  continuing 
with  a  gruduatod  curve 
to  snd  beyond  tho  ends  of 
the  same,  substantially  as 
tlcscribed  and  shown,  and 
for  the  purpose  setforth." 


ated  bands  produce  also 
a  eonMerable  saving  of 
material,  as  compared  to 
the  old  style  of  oontlnii- 
ous  buidf  that  artendi  at 
uniform  width  dbmg  Chs 
lotcer  port  0/  collar. 

Having  thus  deecribed 
my  invention,  I  claim  aa 
new  and  desire  to  aeooiv 
by  letters  patent : 

1.  A  ef>aar  provided  vtth 
a  band  oompoMd  of  the 

Sirts  B  B.  curved  and 
pcred  or  decrcastnglm 
aradvaUed  from  the  endi 
lowaidB  the  midtlU,  OS 
nhown  and  daeribed. 


S.  A  collar  having  short 
nr  s<-c(  lonitl  iHtndA,  sUirt- 
i  nR  from  tlic  con  ter  of  the 
collar,  or  any  point  l»- 
twocn  the  contxir  anil  cimIs 
tliorcof,  and  coniiiiuiiig 
wiUi  a  gnidnntcd  curve 
to  luid  beyond  tite  ends 
of  the  siuae.subsluutially 
lis  anil  fur  the  piuiNwe  nt 
forth. 

8.  TheeomMnatlfm,v}Vh 
a  coUof  ho  tiin0  shtrrt  bundi 
gi  ailtuUcd  on  a  curve  and 
deerenstngly  toward  tM  [t 
middle,  0/ a  band  connect- 
tng  bead  or  blnd(Ti0,  aloHQ 
thclower  edge,  a»  set  forth. 

4.  ^coU(irftai<fii{rrurt«l 
and  graduated  bandt  thai 
extend  cAong  the  top  or 
body  of  the  collar,  from  the 
eenter,  or  any  other  point 
between  the  center  and 
end*  tftereoAto  and  bevond 
the  end»  of  the  collar,  and 
havlnQthercarbuttonhole 
placed  above  the  band  or 
binding  into  the  top  or 
body  of  the  coOar,  subAia- 
tiMji  OS  shown  and  dr 
scribed." 

The  following  are  the  drawings  of  the  re- 
issue, those  of  the  original  patent  being  tha 
same,  except  that  tiie  button  hole  is  not  let- 
tered in  the  original: 
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The  answer  sets  up.  as  d^tawB ;  1,  that  the 
[873]  n-iflsue  was  obtained  for  the  purpose  of  cover- 
ing a  style  or  form  of  collar  not  intended  to  be 
coveredT  by  the  original  patent,  the  original  cov- 
ering  a  short  or  sectional  band  collar  only,  and 
the  re- issue  being  intended  to  cover  a  different 
style  of  band,  subsequently  adopted  by  the 
plaintiff  and  not  having  been  procured  for  the 
purpose  of  correcting  a  mistake  in  the  claim  of 
the  oiiginal ;  2,  that  the  plaintiff  was  not  the 
original  and  first  inventor  of  the  thing  patented; 
8,  non-infringement 

The  case  was  beard  on  pleadings  and  proofs, 
and  a  decision  rendered  (18  BlatcEf.  C.  C.,  532) 
in  favor  of  the  plaintiff,  onvrhichan  interlocu- 
torr  decree  was  entered,  January  8,  1881,  ad- 
luaging  the  re-issued  patent  to  be  valid,  and  to 
have  been  infringed  by  the  defendants,  by  the 
manufacture  and  sale  of  four  collara  :  Exhibit 
F.  Delhi;  Gxliibit  O,  Orion  ;  Exhibit  H,  Zenith; 
and  Exhibit  I,  Spy;  and  awarding  an  account 
of  profits  and  damages,  to  be  taken  by  a  master, 
and  a  peipetual  injunction.  On  the  report  of  the 
master,  a  final  decree  was  entered,  July  28. 
1881.  in  favor  of  the  plaintiff,  for  $8,856.82. 
whidi  included  costs.  The  defendants  appealed 
to  this  court. 

[875]  Tlie  defendants'  collars  have  bands,  which 
are  continuous  from  end  to  end  of  the  collar  and 
are  not  in  two  parts  nor  divided  bv  any  vertical 
or  other  scam,  at  the  center  of  tueir  length  or 
elsewhere.  They  have  no  short  or  sectional 
bands,  which  start  from  the  center  of  the  collar, 
or  from  any  [witit  between  the  center  and  the 
ends.  The  band  is  not  Sorter  than  the  length  of 
the  collar.  In  the  original  patent,  the  invention 
is  stated  to  be  a  collar  having  ehortor  sectional 
bauds  ;  that  is,  the  collar  has  not  a  continuous 
baud,  of  one  piece  of  cloth  as  long  as  the  collar, 
and  extending  from  end  to  end  of  the  collar,  but 
has  its  band  mode  In  two  sections,  and  each  of 
those  sections  starts  or  begins  to  run  from  tbe 
center  of  the  length  of  the  coUar,  or  from  a  point 
between  the  center  and  Uie  end,  to  and  beyond 
the  end.  Thebandshavea^:raduatedcurve  and 
increasing  width,  from  their  starting  points,  to 
and  beyond  the  ends  of  the  collar.  But  that  is 
only  one  feature  In  tiie  claim  of  the  original 
patent.  The  otlier  feature,  the  sectional  bands, 
u  made  equally  important  in  that  claim,  and  a 
collar  is  not  the  collar  of  that  claim  unless  it  has 
both  of  those  features.  That  claim  IitUmited  to 
*  collar  witli  those  foatiu^,  "  substantially  as 
described  and  shown." 

The  circuit  court  adopted  the  view  that  a 
band,  composed  of  two  sectional  bands,  starting 
from  the  center  and  proceeding  with  a  grad- 
uated curve  and  increasing  width,  would  not 
make  the  whole  band  any  less  a  continuous  band 
with  a  graduated  curve  and  increasing  width 
towards  each  end ;  that  the  use  of  a  continuous 
band  of  the  latter  description  would  not  make 
the  parts  of  it  each  side  of  the  center  any  the 
less  sectional  bands ;  that  neither  would  be  a 
continuous  band  of  uniform  width,  and,  as  com- 
pared with  that,  there  would  be  a  saving  of  ma- 
terial the  use  of  either  arrangement;  and  that 
it  made  no  difference,  in  the  Wilson  invention, 
whether  there  was  a  vertical  seam  in  tlie  center 
of  the  band  or  not,  provided  the  other  features 
[2T61  collar  existed  ;  that,  if  there  existed, 

before  Wilson's  invention,  a  collar  having  those 
features,  the  fact  that  It  had  not  such  vertical 
lis  U.  & 


seam  would  not  distinguish  It  from  the  Wilsoa 
invention ;  that  the  real  invention  shown  in  the 
original  specification  was  that  claimed  in  the  re- 
issue; and  that  the  re-issue  was,  therefore,  valid. 

The  defendants'  collars  have  a  band  of  con- 
tinuous material  from  end  to  end  of  the  collar 
and  the  back  battcm  hole  in  the  body  of  the 
collar,  but  the  band  is  not  of  uniform  width 
throughout,  being  narrowed  in  the  center.  It 
lias,  as  a  whole,  the  same  style  of  graduated 
ciurve  which  the  Wilson  collar  has.  The  defeud- 
ants'  collars  were  first  made  and  sold  after  the 
original  patent  of  Wilson  was  ^nted,  and  after 
the  defendants  had  seen  sectional  band  collars 
madeimderit  Thefirstof  Uiedefeudnnts' four 
collan  was  made  and  sold  in  February,  1878, 
and  the  other  thi-ee  in  March,  or  April,  or  May, 
1878.  Tbe  re-issue  was  opplied  for  March  11, 
1878,  and  Wilson  testifies  that  his  imprcsi-ion  is, 
that  he  had  previously  heard  of  the  defendiuits' 
collars.  It  is  evident  that  the  re-issuc  was  ob- 
tained because  the  defendants'  colhu-,  with  a 
continuous  band,  had  been  put  on  the  market, 
and  for  the  purpose  of  obtainhig  claims  which 
would  certainly  cover  such  a  collar.  The 
changes  made  lo  tbe  specification  and  claims 
show  this.  The  specification  of  the  re-issue,  in 
stating  what  the  invention  consists  of,  omits  the 
statement  that  it  is  a  collar  having  axtionat 
bands,  and  states  that  it  is  a  collar  having  owned 
and  gradttated  bands.  It  also  omits  the  state- 
ment tliat  the  bands  ttart  from  the  center,  or 
from  a  point  between  the  center  and  tlic  ends, 
and  states  that  the  curved  and  gmduoted  bands 
extendalong  tis  lower  edoe  of  Gte  collar,  from  the 
center,  or  from  a  point  between  the  center  and 
the  ends.  The  statement  of  tbe  invention,  in  the 
oridnal  patent,  did  not  cover  the  defendants' 
collars,  nordid  the  claim  of  that  patent.  The  2d 
claim  of  the  re-issue  is  substantinlly  the  same  as 
tlie  claim  of  theoriginol  patent.  But  tbe  1st  and 
4th  claims  of  the  re-issue,  coiTcsponding  with 
tiie  conges  made  in  the  description,  ignore  the 
short  or  sectional  bands,  and  refer  only  to  a 
curved  and  graduated  band.  TheSd  claim  pre- 
serves the  short  bands,  curved  and  graduated. 
As  the  defendants'  collars  do  not  have  the  short  [877] 
or  sectional  bands  and  so  do  not  infringe  the  2d 
andSdclaims  of  there-issue,  tbe  question  arises 
as  to  the  validity  of  the  1st  and  4th  claims, 
which  it  is  alleged  are  Infringed. 

The  final  decree  in  this  case  was  entered  July 
28, 1881.  The  decisions  of  thiscourt  in  Millers. 
Brass  Co.,  104  U.  8.,  350  [XXVL,  7831.  and 
Jamesv.  (hmpbdl.  Id.,  Z5G  [XXVL ,  780J.  were 
made  Januaiy  9,  18S2.  Under  those  decisions, 
and  many  others  made  by  this  court  since,  the 
1st  and  4th  claims  of  the  re-issue  cannot  be  sus- 
tained. Although  this  re-issue  wasapplied  fora 
little  over  three  months  after  the  original  patent 
was  granted,  the  case  is  one  where  it  is  sought 
merely  to  enlarge  the  claim  of  the  original 
patent,  by  repeating  tiiat  claim  and  adding 
others ;  where  no  mistake  or  inadvericnce  is 
shown,  sofarastheshoi-tor  sectional  bands  are 
concerned ;  where  the  patentee  waited  until  the 
defendants  produced  tneir  continuous  band  col- 
lar, and  then  applied  for  such  enlarged  claims 
astoembrace  the  defendants'  collar.- which  was 
not  covered  by  the  claim  of  the  original  patent; 
and  where  it  u  apparent,  from  a  comparison  of 
tbe  two  patents,  uiat  the  re-issue  was  made  to 
enlarge  the  scope  of  the originaL  Astheruleis 
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flzpresEed  in  the  recent  case  of  MaJm  v.  Ear- 
wood  [ant6,  665],  apatent  "  Cannot  be  lawfully 
re-Issued  for  the  mere  purpose  of  enlarging  the 
claim,  unless  there  has  been  a  clear  mistake,  iu. 
advertently  committed,  in  the  wording  of  tb^ 
claim,  and  tlie  application  for  a  re-issue  is  made 
within  a  reasonably  short  period  after  the  orig- 
inal patent  was  granted."  Butaclearmistaki', 
Inadvertently  committed  in  the  wording  of  the 
claim,  is  nccessuy,  without  reference  to  Uie 
length  of  time.  In  uie  present  case,  there  was  no 
mi^kc  in  the  wording  of  the  daim  of  Ae  ofi^- 
inal  patent  The  descnption  warranted  no  other 
claim.  It  did  not  warrant  any  claim  covering 
bands  not  short  or  sectional.  The  descriptioi) 
had  to  be  changed  inthere-lraue,  to  warrant  tbe- 
new  claims  in  the  re-issue.  The  description  in 
the  re-issue  is  not  a  more  clear  and  satisfactor  v 
statement  of  what  la  described  in  the  originiil 
patent,  but  Is  a  description  of  a  different  tUof, 
to  ingeniously  worded  as  to  cover  collars  witb 
continuous  Inng  bands  and  which  have  no  shon 
F27B1  sectional  bands.  The  drawings  show  no  con- 
^  tinuous  band  ;  and  the  statement  in  the  original 
patent,  that  "  the  use  of  the  short  or  secUonal 
bands  produces  a  saving  of  material,  as  com 
pared  to  the  old  style  of  contiuuouB  band," 
shows  that  the  patentee  was  drawing  a  sharp 
contrast  between  the  only  bands  he  contem- 
plated— short  or  ^tionol  hands — and  a  contin- 
uous band,  of  one  piece  of  material,  as  long  as 
the  collar.  The  original  patent  industriously  ex- 
cluded from  its  scope  a  continuous  band.  In  the 
re-issue,  to  covor  a  continuous  graduated  band, 
the  two  bands  B  B  are  converted  into  a  diwie 
band  composed  of  the  parts  B  B,  and,  while  tbkt 
is  described  as  extendmg  along  the  top  or  b(Mly 
of  the  collar,  the  * '  shorter  graduated  bands"  aro 
described  as  saving  mnienal,  ascomparedwitii 
au  old  style  continuous  band,  of  uniform  width. 

While  we  nre  of  opinion  that  the  views  of  tltu 
circuit  court,  as  before  recited,  were  erroneous, 
we  presume  that  if  this  case  hod  been  decided 
after  January,  1882.  the  decree  would  not  have 
been  for  the  plaintiff. 

JVti'  (Ucrceof  the  Circuit  Oourti$ reverted,  and 
Vu  COM  it  reiuanded  to  that  court,  tn'tft  a  direc- 
Hm  to  dimiaa  the  bill,  mt/i  ootte. 
Traecopy.  Test: 

James  H.  McKenner,  Clerk,  Sup,  Court,  U.  B. 


BOARD  OF  COUNTY  COMMISSIONERS 
OF  THE  COUNTY  OF  ANDERSON. 
Pfff.  in  Err.,  ^ 

THOMAS  P.  BEAL. 

(See  8.  C,  Reporter's  ed.,  227-242.) 

BeeitcUe  in  municipal  bonds — notice  of  election 
— etock  ru  fmribed  for — ettoppd  bypapmmt  of 
interest— when  terdict for  plaint^  be  di- 
rected. 

*Bondfl  Issued  br  Anderson  Count7,ln  Kiui8aB,iiTi  - 
der  le^lutlve  authority  and  inpayroeotof  Itssuli- 
*Head  notes  by  Mr.  Justice  BuTOiivoBlh 

Note.— ileeUoIs  In  neMttabU  bonds  or  seeur«(et: 
ffoppelbu:  eoOemsenfOicfaettreetted.  Seenobito 
Mwoer  Countr  v.  Haekett,  68  U.  S.  a  WalL}.xyiI.* 

TUten  a  vertUet  may  be  direeted  by  Ute  cowi.  See 
fHrte  to  Grand  Oiute  t.  Winegar,  KU.  8.  (15  Wall.), 


■criptioD  to  tbe  stock  of  a  mflroiu) 
the  TUBlosity  of  tbu  voters  of  Cbe  covmLr-. 

elisctlnti,  voted  ia  Invor  of  eubfturlbUunr  

and  issuing  the  liuniiiE,  reolted,  on  tbOF  '&bc£/  

•wrang  BtBtute.  but  also  BUtod  cbactber  w5Ss  ]»■ 
euca  "tu  purauaacc  to  the  vote  nr  tha  iJpqtoii  c€ 
Aitdt-rson  Couutr,  of  Septeraber  13,  ISBB."  TtaeiiMfc- 
titc  in  forte  required  tbat  at  w  dajg*  opooa  b( 
the  r»£T[li)[]  eTiould  he  t^tven.  and  made  tt  tHduBP 
111  )\n-  ilmrtl  of  County  Ooamla'oiien  totmSbealtSt 
lur  LhiL-  ifTf.n  It  Had  iaue  tbe  bointe,  afUir- miob  MUdM 
Qi  Lbe  majority  of  tbe  vut^^  hail  beeo  a1v«n^  Id* 
mlt  anlflvtthfl&oiirdoiicajpoaa  duo  on  Ok  boon 
brought  by  a  bona  fide  faoJder  oF  them,  itOBpiwnd, 
byret^ord  evidence  tfaat  tbe  Durd  oude  *n  Ofditf 
fortbe  Bi^tiou  tblrtf-tliiee  da^  bfltort  KWflt  (a 
bo  bold,  tiiid  bad  canraaGcd  Ibe  maim  and  oetU- 
Sed  thatLben  waaa  nmJoritT  lyf  votcn  In  fa  Tor  of 
thd  propuaJtloa,  ondbad  majaeautA  Totttfae  bMla 
q1  tbedr  na  tion  in  Bub^crtblnfl  for  Hie  Stock  and  ^ 
i  ALiiiig  UiQ  t)ODil^  to  theoDmpao3r;asidtbe(Joutt& 
tho  Jury  to  find  aTBrnecfOtttaB  plaiitfK 

L  Ttia  abitetaeDt  in  thfr  >tti4kM  to  Uw  tM^ 
iviiN  '  guivaient  to  a  aUitiiiuaii tfaat iflie  vot*  na 
(i!i<  titwfuJ  and  rtffiil&r  In  foniL, and  muA  m  the 
lun-  ihco  liDforw  rcquored,  atto  ptiariHHHHij 

A»  r«!ipeoted  the  pMaUff.  endaao$  tar  tno  tfft>^ 
fcroduLiL  to  ahow  loas  tDantMr^  digs'  noUDS  00 
elootion  couJd  pQtaraU; 

a,  ThGcuse  tnairlUdntiiodBelBhmln  Odanav^ 
EiivH^flau,  s.,<8ipc34n]. 

4.  Ttie  Tierbts  of  taeplaleitlffwerfi  not  otTcd^ 
any  deollog  bf  tb6  BtKird  with  the  stack  sulMfbH 
for; 

Tbe  Inie  9C  nK  of  the  bonds  not  having  been 
ei]Joli]edrfwsii<a  reais  aoda  bolt,  bvn«fo«?ii  tM 
day  of  eSaottoa  mna  tfaa  tfaoe  ThctKunnany  jninod 
with  tlie  bfiildH  for  value,  anil  Cho  (■<  uuty  bji't'lrtii:, 
for  ten  yeurs,  pHid  Uia  InCorcst  niiiiuiiilj'  on  thu 
bonds  It  Vim  cstqpiiod,  aft  Uunlnat  tlto  pljitntia', 
fratfl  dcfendinr,  on  tbe  (rratma  ot  awantol  ittitpot 
noUoe  i>t  tbe  t>IcuUi>a : 

fi.  AaUlti  hin  eaucptlotii  COnbilnod  ill  tbecvl- 
douiiD,  ami  thc^  iki  tumlunt  did  nuliwk  (oito  (o  tbo 
Jury  ooniiy  qoRitEoD  of  fact,  and  the  qitcstloM 
wore  wlHi|]y'ijtJ(«tIon.4'>f  bivr.tniil  a  viatdlofi  fur  ik4 
deJandant  would  bnvo  \u\-n  iv-t  ivMa,  It  ihtf  Mw«> 
GrtOdW^aV^mUoL  fur  (hr  ihljiiiuiiT. 

l^iihmitU'lJ'iD.  9,  BcckUti  Jan..  TS.  tSSf^ 

1  N  EHKOiito  Ill-  Circuit  Cnurn-f  tJic  I'niled 
_L  Slatfw  fcjr  rfir:-  Di'sldi't  of  Iv.'iiisn^. 

The  history  iind  Imis  ot  ihc  case  appear  in 
the  opinion  of  tEie  court. 
Mr.  A.  Bergen,  for  plaiollff  in  error: 
The  Smtiite  of  v.iis  repealed  Inr  that  of 
m*J,  wlticL  took  effect  Febnisrr  87.  ia«L 
nad  which  Tftta  Uie  I^w  In  ffme  jtt0jfrniiw  a 
oJl  the  pniceedfngB  nbtSre lakteiMbf  thv 

bonds. 

Kftn.  L..  IPCfl.  pp.  lOMlQfr J^WM  v. 
R,  E.  Co,.  18  Kan.,  53, 

A  TG?M«i  OR  bfwuli,  tbat  they  wen  imuA 
pursuant  to  tfnelfn  ficoordaiKie  with  a  "pffafw 
tftatiilc,  iKcmiivakat  Co  a  stat^ipeiitJiidstvQdto 
the  boEid^  (if  the  pK'Hortamoesi  itnt^MtW' 
quired  by  tliab  sUtute, 

129). 

"FnrclJfiflerfl  in  goodi^^  ■»  Hfflilrwl  to 

know  what  the  statute  txiotains.*' 
Leitis  V,  Comra,,  105  U,  8.,  748  (XX VL, 


MS 


By  the;  n  rilnl  lippn  the  bOnds  in  this  CTV"*. 
itijit  ILi'v  \vrre  i^f-sucd  pursiitiat  to  and  in  ao- 
-■■onliiniv  nillj  A.j|.ihf  IHIJJi.  it  n-a>i  iTn[ili<.'d- 
]y  derlnircit  Hi.'tt  Iw.-uLy  'iayn'  tintitv  i  if  ilir  ('li'o 
tiou  bHii  iicc'U  i;ti.'tti.    'rill!  liiw  roqiiirfiJ  lltirty. 

Ttie  CLDlIce  sbould  be  eiven  for  tbe  tina  i» 
quirxtdbylan-.  Tliia  deicme  Avalla  igalmft  ft 
piu(  li;iy.'r  lor  value. 

ns  u.  s. 
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Tbe  bonds  In  this  cose  were  issued  before  Hie 
Act  of  1872  took  eftect,  and  the  zeglstratioii  and 
certificate  were  nugatory. 

Bi$»eU  Y.  Spring  ValUy  {ant$  106). 

Mmn.  Wallace  Pratt  and  Jeffmwn 
Bnimbaekt  for  defendant  in  errOT: 

Presumptively  the  election  was  valid. 

CampbeU  t.  Bradm,  81  Ean.,  767;  Thaeher 
T.  J^eraon  Co.,  18  Kan.,  188. 

The  county  isestoraed  by  the  recitals  of  the 
boDds  from  denying  uie  giving  of  proper  notice 
of  the  election. 

Northern  Bk.     Fiorter,  (ftmte,  368). 

If  the  General  Election  Law,  ch.  86,  Gen. 
Stat.,  1868,  determines  how  and  by  whom  the 
notice  of  election  was  to  be  given,  the  publica- 
tion of  notice  in  the  newspaper  twenty-four 
days,  Instead  of  thirty  days,  does  not  vitiate  the 
mmds.  It  was  a  mere  ^regularity  which  did 
not  render  the  election  a  nuliitr. 

Wildman -7.  Anderaon,  17  Kan.,  Md;  Com^ 
ffumu.  V.  Bmith,  183  Mass.,  289;  J/bater  v. 
Searff,  16  Ohio  St,  633;  State  v.  Jfebffer,  26 
Ean.,  896,  and  cases  cited. 

The  erroneous  recital  in  the  bonds  of  the  re- 
pealed law  does  not  vitiate  them. 

Bemardtv.  StObiM,  108 U.  S..  841<XXyiI., 
956):  Smith  T.  Oark  Co.,  64  Uo.,  71;  Datlaa  Co. 

MeJSmae  {ante,  28S). 

Mr.  Jtutiee  Blatchford  delivered  tbe  opin- 
ion of  the  court: 

Thia  is  an  action  at  law,  brought  In  tbe  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Kansas,  by  Thomas  P.  Beal,  against  the 
Board  of  County  Commissioners  of  the  County 
of  Anderson,  in  the  State  at  Kansas,  to  recover 
the  amount  of  ninety  coupons  for  $70  each,' 
due  January  1 ,  m8 1 ,  and  the  same  amount  due 
January  1, 1882.  The  coupons  were  cut  from 
bonds,  alike  except  as  to  their  numben,  of  the 
following  form: 

tfonntu  ot  ^adrr^on. 

"No.   1,000 

United  States  of  America,     State  of  Eansas. 

Know  all  men  by  these  presents,  that  the 
County  of  Anderson  acknowledges  to  owe  and 
promises  to  pay  to  Leavenworth,  Lawrence  & 
Galveston  Railroad  Co.,  or  bearer,  one  thousand 
dollars,  lawful  money  of  the  United  States  of 
America,  on  die  flrat  day  of  Januaiy,  In  the 
year  of  our  Lord  (me  thousand  nine  hundred, 
at  the  Farmers*  Loon  and  TrwA  Co.  Bank,  in 
the  City  of  New  York,  with  interest  at  the  rate 
of  seven  per  centum  per  annum,  payable  annu- 
ally on  the  first  day  of  January  in  each  year, 
on  the  surrender  of  the  annexed  coupons  as  they 
aeverallT  become  due. 

This  oond  is  executed  and  issued  under  the 
provisions  of,  and  in  conformity  to.  An  Act  of 
the  Legislature  of  the  State  of  EjU8as,approyed 
Felmiary  26, 1806,  ^titled  An  Act  to  Amend 
an  Act  Entitled  an  Act  to  Authorize  Coun- 
ties and  Cities  to  Issue  Bonds  to  Railroad 
Com[)anies,  approved  February,  10  186^,  and 
in  pursuance  to  the  vote  of  tbe  electors  of  An- 
derson Coun^,  of  September  18,  1869. 

In  testimony  whereof,  the  Board  of  County 
Commissioners  of  the  said  County  of  Andei^ 
son  have  caused  these  presents  to  be  signed  by 
the  chairman  of  said  Board  and  by  the  Clerk 
of  the  County,  and  to  be  sealed  with  the  seal 

lis  ir.  s. 


of  said  Coun^.  and  to  be  r^jstercd  by  the 
Treasurer  of  said  Coun^. 
Dated  January  1, 18m 
[Seal.]  H.  Cavender,  Chairman. 

J.  H.  WilUanu.  Clerk." 
A,  Simons,  Treasurer. 
The  coupons  read  thus: 

"No.   $70 

The  County  of  Anderson,  State  of  Eansas, 
will  pay  to  the  Leavenworth,  Lawrence  &  Qa^- 
veston  Railroad  Company,  or  bearer,  at  the 
Farmers'  Loan  and  Irust  Co.'s  Bank,  in  the 
City  of  New  Tork,  on  tbe  first  day  of  January, 
A.  D.  188-,seven^  dollars,  interest  due  on  Uieir 
bond.  J.  H.  Williams, 

CourUy  CUrk." 
Tbe  petition  avers  as  to  each  bond,  that  it 
erroneously  recited  that  it  was  issued  under  the 
provisions  of  the  Act  of  February  20,  1866, 
whereas,  it  was  issued  "Under  the  jnovisiona 
of  and  in  conformity  to  the  laws  or  the  State 
of  Eansas  then  in  force,  and  In  pursuance  to 
tbe  vote  of  the  electors  of  Anderson  County, 
of  September  IS,  1869,  at  an  election  regu- 
larly and  duly  ordered  and  held  for  that  pur- 
pose;" that  the  bond  was  issued  in  payment 
of  a  subscription  ther^ofoie  made  by  the 
county  to  the  capital  stock  of  the  Lemn- 
worth,  Lawrence  and  Galveston  Railroad  Com- 
pany; that  on  March  27.  1872,  the  bond  was 
duly  registered  in  the  office  of  the  Auditor  of 
the  State;  that,  as  each  coupon  falling  due  pri- 
or to  January  1, 1881,  matured,  the  same  wae 
paid  by  the  officers  of  tbe  Coun^  with  tbe  pro- 
ceeds of  a  tax  levied  and  collected  each  year 
by  said  County  from  its  taxpayers  for  that  pur^ 
pose;  and  that,  after  said  registration  and  be 
fore  the  coupons  became  due,  tlicy  became, 
for  value,  the  property  of  the  plainufE. 

Tbe  answer  admits  that  pursuant  to  an  order 
passed  by  the  Board  of  County  Commissioners 
of  the  County,  on  the  11th  of  August,  1869,  or- 
dering a  special  election  therefor,  the  said  BoaitJ 
submitted  to  the  qualified  voters  of  the  County 
the  question  oi  issuing  bonds  to  said  company,  [S30] 
a  copy  of  the  order  b^g  annexed  to  the  an- 
swer. It  avers  that  the  bonds  were  issued  with- 
out any  consideration  therefor  and  without  au- 
thority of  law,  and  a  vote  was  taken  in  tbe 
County  on  tbe  13th  of  September,  1869,  pursu- 
ant to  said  submissioD,  without  the  legal  notice 
of  thirty  days  having  been  given,  at  which  elec- 
tion a  majority  of  we  persons  votjng  voted  in 
the  affirmative;  that  up  to  the  first  oi  January, 
1870,  and  for  sometime  thereafter,  the  com- 
pany's track  was  not  completed,  equipped  or  in 
full- operation  to  the  Town  of  Gamett;  that, 
on  the  5th  of  November,  1869,  tbe  company, 
tbrough  its  president,  Mr.  Joy,  corruptly  In- 
duced Cavender  and  Lowry,  who  were  a  ma- 
jori^  of  the  Board,  to  agree  to  subscribe  for 
2,000  shares,  of  $100  each,  of  the  capital  stock 
of  the  company,  and  to  sell  and  transfer  the 
stock,  for  $1,  to  Joy,  and  to  issue  to  Joy,  in 
trust  for  the  comiHmy,  to  be  delivered  by  him 
to  the  company,  when  the  road  should  be  com- 
pleted to  Oainett,  $200,000  of  the  bonds  of  the 
county;  that  for  that  purpose  the  Commission- 
ers mode  an  ordw,  on  that  day,  of  which  a  copy 
is  annexed  to  the  answer,  and  carried  out  said 
agreement;  and  that  the  plain tift  had  knowl- 
edge of  such  corrupt  agreement  and  of  said 
facts  before  he  acquired  any  of  said  bonds  or 
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coupons.  There  was  a  reply  denying  all  the 
ftlteeations  of  the  answer. 

l^e  case  was  tried  by  a  jury,  which  found  a 
veidict  for  the  iiIaiDtifl,  for  $14,321.84,  for 
which  amount,  with  costs,  judgmeut  was  ren- 
dered. The  defendant  has  brought  a  writ  of 
errOT. 

There  is  a  bill  of  exceptions  setting  forth  all 
the  evidence.  The  order  of  August  11.  1869, 
made  by  the  Board,  was  as  follows: 

"  Ordered,  by  the  Board,  that  a  special  elcc- 
Uon  be  held  In  the  several  voting  precincts  in 
the  Counw  of  Anderson  on  Monday,  Septem- 
ber 18, 18W,  whereat  shall  be  submitted  to  the 
qualified  voters,  electors  of  said  County,  for 
adoption  or  rejection,  the  following  proposi- 
tioD,  to  wit:  shall  the  County  of  Anderson 
subscribe  $300,000  to  the  capital  stock  of  the 
Leavenworth,  Lawrence  &  Galveston  Railroad 
Company,  and  issue  the  bonds  of  the  Coimty  in 
[231]  payment  thereof;  said  bonds  payable  thirty 
years  after  their  date,  bearing  interest  at  the  rate 
of  7  per  cent  per  annum,  payable  annually; 
said  bonds  to  bear  date  of  January  first,  1870, 
and  to  be  issued  and  delivered  to  said  railioad 
company  on  tiie  first  day  of  January,  A.  D. 
1870,  and  before  that  time,  ff  said  railroad  shall 
on  or  before  that  time  complete  its  line  of  rail- 
war  to  the  Town  of  Gamett,  in  said  County; 
ana  if  said  line  of  railway  shall  not  be  com- 

Eleted  thus  far  by  that  time,  then  said  bonds  to 
e  issued  and  delivered  when  said  line  of  rail- 
way is  completed  to  the  Town  Gamctt.lD  veid 
County,  provided  the  County  of  Anderson  be 
released  from  all  propositions  or  votes  taken  to 
subscribe  stock  and  Issue  bonds  to  said  railroad 
company.  Electors  desiring  to  vote  on  the 
above  proposition  shall  have  their  tickets  writ- 
ten or  printed  as  above,  and  shiUl  add  thereto 
for  or  against  the  subscription  of  stock  to  the 
Leavenworth,  Lawrence  and  Galveston  R.  R. 
Co.,  as  the  electors  may  desire  to  vote. 

H.  Cavender,  Ohaimtan. 
Attest:  Reuben  Lowit»  M«mber, 

J.  H.  Williams,  Clerk." 
Among  the  procseedings  of  the  Board  were 
these: 

"  County  Cleric's  Office,  GaineU, 
Anderson  County,  Ea's,  September  17, 1869. 
Board  of  County  Commissioners  met  piuw- 
ant  to  law  for  the  purpose  of  canvassing  re- 
turns of  the  election,  held  in  said  County  on  the 
ISth  day  of  September,  1869,  for  the  purpose 
of  voting  upon  a  proposition  to  vote  stock  to 
certain  iBilraod  companies. 

Present:  H.  Cavoider,  chairman;  J.  B.  Low- 
ly,  members  present;  and  we  find  tbe  vote  as 
follows: " 

Then  follows  a  statement  showine  that  there 
were  five  hundred  fifty -one  votes  in  favor  of  the 
pro{X>sitioD,  and  three  hundred  seventy-two 
agamstit,  and  the  following  certificate: 

"We  hereby  certify  that  the  proposition  to 
subscribe  stock  to  the  Leavenworth,  Lawtence 
[S3S]  &  Galveston  Railroad  Company  received  five 
hundred  and  fifty -one  votes,  and  that  Uiere  were 
three  hundred  aud  sevoity-two  votes  against 
said  proposition. 

H.  Cavender,  Gluiirman. 
Attest:  J.  B.  Lowry,  Member. 

J.  H.  WiUlams,  Clerk." 
The  order  of  November  5, 1869,  made  by  the 
Board,  (wntained  the  following: 

N8 


"Betotfied,  That  the  Board  of  Ooonty  Com- 
missioners of  Anderson  County,  Kansas,  foi 
and  In  behalf  of  Anderson  County,  in  accord- 
ance with  the  vote  hoetof  ore  had  and  taken  of 
the  electors  of  said  County  to  that  effect,  here- 
by subscribe  for  two  thousand  shares  of  the 
capital  stock  of  the  Leavenworth,  Lawrence 
and  Galveston  Railroad  Company,  of  (lOOeadi; 
making  in  amount  $200,000. 

Retolted.  That  the  stock  above  subscribed  foi 
by  this  Board  in  behalf  of  Anderson  County  ie 
hereby  sold  and  transferred,  for  and  in  consitl- 
eration  of  the  sum  of  one  dollar,  the  reoeliM 
whereof  is  herehr  acknowledged,  to  James  F. 
Joy,  presidmt  of  said  railroad  company,  and 
the  chairman  of  this  Board  is  authorized  to  sign 
a  transfer  of  said  stock  to  said  James  F.  Joy, 
and  to  assign  the  certificate  for  said  stoc^  issued 
to  Anderson  County  by  said  railroad  company, 
and  to  authorize,  in  such  assignment,  the  nec- 
essary transfer  of  aald  stock  on  the  bocdn  ol 
said  company." 

Among  the  proceedings  of  the  Board  were 
these: 

"  County  Clerk's  Offioe,  Gamett, 

Jtrfy  8Ut.  1870. 
Board  of  County  Commissioners  met  pursu- 
ant to  adjournment;  full  quorum  present;  min- 
utes of  preceding  meeting  read  and  approved. 
Whereas,  on  the  5tli  day  of  November.  A.  D. 

1869,  the  Board  of  County  Commissioners  of 
Anderson  County,  State  of  Kansas,  did  form- 
ally issue  to  the  Lciaven  worth,  Lawrence  &  Gal- 
veston Railroad  Company  the  bonds  of  Ander- 
son County  to  the  sum  of  $200,000,  according 
to  provisions  of  the  vote  of  the  electors  of  said 
County,  and  did  place  the  Siiid  bonds  in  the 
hands  (h  James  F.  Joy,  to  be  delivered  to  said 
railroad  company  when  the  said  railroud  should 
be  completed  to  the  Town  of  Gamett,  said  bonds 
to  bear  interest  at  the  rate  of  7  per  cent  per  an- 
num from  the  first  day  of  January,  1870;  but 
in  case  s-jid  railroad  should  not  be  completed  to 
Garnctt  by  the  first  day  of  January  aforesaid, 
the  interest  accruing  u[>on  said  bonds  from  said 
first  day  of  January,  1870,  to  tlie  time  said  road 
should  be  completed  to  said  Town  of  Gamett 
should  be  canceled. 

And  whereas,  tn  the  8tb  d^  of  Jo^,  1870, 
M.  R.  Baldwin,  sup't  of  said  L.  L.  &  O.  R.  R 
Co.,  did  certify  to  this  Board  that  said  railroad 
was  completea,  equipped  and  opemted  to  the 
Town  of  Ghvnett  on  the  first  day  of  Ibrch. 
1870; 

Therefore,  this  Board  do  authorize  the  same 
James  F.  Joy  to  deUver  said  bonds  to  sidd  rail- 
road company  upon  returning  the  coupons  of 
said  bonds,  and  the  amount  of  interest  accrued 
upon  said  bonds,  between  the  first  day  of  Jan- 
uary and  March,  1870,  to  the  treasurer  of  An- 
derson County. 

Minutes  rc«d  and  approved.  On  motion. 
Bturd  adjourned  to  meet  on  Tuesday,  July  10, 

1870,  at  OA.  M. 

Geo.  W.  Hct, 
Chaifvinn     &e  Botsrd  vf  Coun^  Ooh^ 
mit$i(nun,  Anderwn  Ooun^,  JDimos, 

Attest: 

[Seal]  J.  H.  Williams,  Clerk." 

"County  Clerk's  Oflice, 
Anderson  Coun^,  Kansas,  Sept.  6, 1870. 
Being  the  first  Monday  of  September,  1870, 
Board  of  Coun^  Commissioners  met  pursuant 
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to  law.  Present.  Geo.  W.  Her,  chainnan,  J. 
B.  Lowiy,  and  J.  W.  Van^n.  Met  for  the 
pirpose  of  levying  taxes  for  the  year  1870,  at 
which  time  the  following  taxes  were  levied,  to 
be  collected  for  the  year  1870,  to  wit:  that  there 
be  levied  on  all  the  taxable  property  of  said 
CouDty  the  sum  of  four  mills  per  dollar  on  all 
taxable  property  of  said  Coun^,  for  road  pur- 
poeea.  It  Is  hereby  ordered,  that  there  he  lev- 
ied on  the  taxable  property  of  Anderson  Coun- 
ty the  sum  of  7i  mills  per  each  dollar,  to  pay 
[S34]  *d  months'  interest  on  the  bonds  of  said  Coun- 
ty issued  to  the  Leavenworth,  Lawrence  &  Gal- 
veston Railroad  Company,  for  the  year  1870, 
the  two  months'  interest  from  January  1, 1870, 
to  March  1,  1870,  having  been  agreed  upon  be- 
tween snfd  railroad  company  and  The  Board  of 
County  Commisdoners,  to  be  canceled. 

Her  and  Vaughn,  for  the  tevy. 

J.  B.  Lowry  enters  his  protest  as  f ollowi: 

The  undersigned,  Commlssionerof  Anderson 
County,  protests  against  the  action  of  the  ma- 
jority of  said  Board  in  the  matter  of  the  levy- 
mg  of  taxes  for  the  payment  of  the  interest  on 
the  L.  L.  &  6.  R.  B.  bonds,  for  the  following 
reasons,  to  wit: 

Said  bonds  are  not  legally  in  the  handa  of  sidd 
railroad  company,  if  In  the  hands  of  mid  rail- 
road company  at  alL 

J.  B.  Lowry, 
Iff  ih$  Board  of  Couniif 
Qmmttttonert  i^Andgrun  County. 

Attest: 

rSeall  J.  H.  Williama,  Ofer*." 
Alter  the  plaintiff  had  offered  in  evidence  the 
coupons  sued  upon,  and  one  of  the  bonds  (the 
bond  having  on  it  a  certificate  of  the  Auditor 
of  the  State,  dated  March  37, 1873,  that  it  had 
been  regularly  issded  and  had  been  duly  regis- 
tered in  his  orace,  under  the  Act  of  March  3, 
1872,  and  a  guaran^  by  the  company  of  the  pay- 
ment of  it,  nnd  of  its  coupons),  and  the  (nder 
of  August  1 . ,  1860,  and  the  proceedings  of  Sep- 
tember 17, 1860,  and  July  8. 1870,  and  Septem- 
ber 6,  1870.  and  a  copy  of  the  re^stration  of 
the  bonds  in  the  office  of  the  Auditor  of  the 
■JMate,  he  rested  his  case.  Thereupon,  the  de- 
fendant demurred  to  the  evidence  and  asked 
the  court  to  declare  the  law  to  be  tiiat,  upon 
the  pleadings  and  proofs,  the  plaintiff  was  not 
entiUcd  to  recover;  but  the  court  refused  so  to 
dOjjud  Uie  defonduit  excepted. 

The  defendant  then  lnbt>dnced  the  two  reso- 
lutions of  November  6, 1860,  above  set  forth; 
and  also  gave  evidence  for  the  purpose  of  show- 
ing that  previous  notice  of  the  holding  of  the 
election  was  published  in  a  nevrspaper  at  Oar^ 
nett  only  twenty-four  days  before  the  day  of  the 
election,  and  not  thirty  days.  There  was  also 
evidence  given  in  reply,  by  theplaintiff,tosliow 
C23S]  that  the  county  paid  the  Interest  on  this  bonds 
every  year,  down  to  that  whldi  feQ  due  Janu- 
ary 1,  1881;  that  In  March.  1872,  when  the 
bonds  were  registered  in  the  office  of  the  Audi- 
tor of  the  State,  they  belonged  to  the  company; 
and  that  it  afterwards  sold  them  for  fall  value 
to  various  parties. 

At  the  close  of  the  evidence,  the  court  In- 
structed  the  juiy  to  flndaverdlctforthe  plaint- 
iff, and  the  defendant  excepted  to  such  instruc- 
tion. 

r  oasi       ^      disputed  that  the  recital,  In  the  bond, 
issued  under  the  Act  of  February 

lis  V,  s. 


26,  1866,  was  an  error.  That  Act,  Sees.  Laws 
of  Kansas.  1866,  ch .  24,  p.  72.  authottzed  coun- 
tj  subscriptioQs  to  the  stock  of  railroad  com- 
panies, when  authorized  by  a  majority  of  the 
votes  cast  at  a  county  election,  if  twenty  days* 
notice  of  the  election  had  first  been  given  "  In 
some  newspaper  published  and  having  general 
circulation  in  the  County,  or,  in  case  there  be 
no  paper  puhlished  In  the  County  .then  by  writ- 
ten or  printed  notices  posted  up  in  eacb  election 
I^eclnct,  twenty  days  previous  to  the  day  of 
such  election;"  and  It  authorized  bonds  of  the 
Coimty  to  be  Issued  in  payment  for  the  stock. 
But  it  was  repealed  by  the  enactments  of  sec- 
tions 1  and  3  of  chapter  110  of  the  Oencnil  Stat- 
utes of  Kansas,  of  1868,  pp.  1,133,  1,137,  and 
for  it  were  substituted  sections  61, 62  and  63  of 
chM>ter  28  of  auch  General  Statutes  of  186^ 
entitled  "An  Act  Concerning  Private  Coipora- 
tlona."  pp.  208.  304.  Those  sections  authorized 
subscripnons  counties  to  the  stock  of  rail- 
way companies  created  by  Kansas,  if  the  sub- 
scription was  first  assented  to  by  a  ninjority  of 
the  qualified  voters  of  the  county,  at  an  elec- 
tion of  which  notice  should  be  jnven  "  at  least 
sixty  days  before  tlie  holding  of  the  same."  By 
the  Act  of  February  37, 1860,(Sess.  L.  of  Kan- 
sas. 1860,  ch.  28,  p.  10i8).8ections  SI,  62  and  68 
of  chapter  28  of  the  General  Statutes  of  1868, 
were  repealed,  and  the  following  sections  were 
substituted: 

"Sec.  61.  The  Board  of  County  Commission- 
ers of  any  county,  the  city  council  of  any  city, 
or  the  trustees  of  any  incorporated  town,  may 
subscribe  for  and  take  stock,  for  such  county, 
city  or  town  In,  or  loan  the  credit  thereof  to, 
any  railway  company  duly  oi^nized  under  this 
or  any  other  law  of  the  State  or  Territory  of 
Kansas,  upon  such  conditions  as  may  be  pre- 
scribed by  tiie  aforesaid  county,  city  or  town 
authorities;  Protided,  Jiowwer,  That  a  majority 
of  the  qualified  voters  of  such  county,  ci^  or 
town,  voting  upon  such  question  of  subscribing 
and  taking  aucn  atock,  shall,  at  a  regular  or 
special  election  to  be  held  therein,  first  assent 
to  such  subscription  and  the  terms  and  condi-  [337] 
dons  prescribed  as  aforesaid,  upon  which  the 
8ameshalIbemade;^ndproi^(2e(f,/urM«r,  That 
when  such  assent  shall  have  been  nven,tosuch 
subscription  as  aforesaid,  it  shall  t>e  the  duty 
of  the  said  county,  city  or  town  authorities,  ai 
the  case  may  be,  to  make  such  subscription. 

Sea  52.  A  Q>ecial  election  may  be  (ndered 
\ty  the  County  Commissioners  of  any  county, 
the  city  council  of  any  city,  or  the  corporate  aur 
thorities  of  any  town,  at  any  time,  for  the  pur- 
pose of  ascertaining  the  sense  of  tiie  voters  of 
such  county,  city  or  town,  as  contemplated  in 
the  preceding  section.  Notice  of  such  election 
shall  be  given  at  least  thirty  days  before  the 
holding  of  the  same,  and  the  question  or  ques- 
tions to  beeubntitted  thereat  anaU  be  set  forth 
in  such  notice. 

Sec.  58.  Upon  the  making  of  such  subscrip- 
tion, such  county,  city  or  town  shall  thereupon 
become  like  other  subscribers  to  such  stock, 
entitled  to  the  privileges  granted,  and  subject  to 
the  same  liabilities  imposed  \fj  this  Act,  or  \n 
the  charter  of  the  company  In  which  such  stock 
is  taken,  except  as  the  same  shall  be  varied  and 
limited  by  the  terms  and  conditions  upon  which 
the  said  subscriptions  ^all  have  been  author- 
ized wod  made.  And  it  shall  be  the  duty  of  the 
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Board  of  Countj  Commissioners  or  city  council 
or  trustees  of  the  town,  making  such  suhscrlp- 
tion  as  aforesaid,  to  pay  for  the  same  and  tbe 

stock  thereby  a^eed  to  be  taken  by  such  coun- 
ty, city  or  town,  by  iasuingto  the  company  en- 
titled thereto,  tbeDondBOiBuchcounty.cityor 
town  at  par,  payable  at  a  time  to  be  nxed,  not 
exceeding  thirty  years  from  the  date  thereof, 
bearing  mterest  at  the  rate  of  seven  per  cent 
peraonum,and  with  interest  coupons  attached." 

It  is  T«7  clear  that  there  was  legislative  au- 
thority, under  Uie  Act  ol  1869,  for  tbe  issuing 
of  the  bonds  in  question.  There  was  an  election, 
and  the  requisite  majority  of  those  who  voted 
assented  to  the  proposition  for  tbe  subscription 
to  the  stock  and  the  issue  of  the  bonds,  and  the 
subscription  was  made  by  the  proper  officers, 
and  th^  issued  the  bonds,  and  when  it  was  cer- 
tified to  them  that  the  road  was  completed  to 
Qamett  they  authorized  the  bonds  to  be  deliv- 
ered to  tbe  company,  and  the  bonds  were  deliv- 
CSSS]  eredia  payment  fortjie  subscription  and  for  the 
stock  agreed  to  be  taken.  The  only  questioa 
made  is  as  to  the  notice  of  the  election. 

It  is  contended  that  the  recital  in  the  bond, 
that  it  is  issued  under  the  provisions  of  tbe  Act 
of  1866,  is  a  recital  that  only  twenty  days'  notice 
of  the  election  was  given.  But  the  meaning  of 
the  Act  of  1866  was  that  at  least  twenty  days' 
notice  diould  be  j^ven;  and  even  if  the  recital 
amounted  to  a  statement  that  tbe  notice  pre- 
scribed by  that  Act  had  been  given,  it  would  not 
neceraarily  mean  that  exactly  tweotv  days'  no- 
tice or  only  twenty  days'  notice,  had  been  given. 

In  tbe  case  of  McClure  v.  Oxford,  94  U.  S., 
429  [XXIV.,  1391,  cited  by  the  defendant,  the 
hon&  were  issued  under  an  Act  which  took  ef- 
fect only  eighteen  days  before  the  election  was 
held,  and,  as  the  Act  required  thirty  days'  no- 
tice of  the  election,  it  was  held  that  me  face  of 
the  bond,  with  the  Act  recited  in  it,  showed  that 
the  statute  had  not  been  complied  with.  Wher- 
ever the  want  of  legislative  authority  appears 
by  the  face  of  the  bond,  taken  in  connection 
with  tbe  Act  which  the  bond  mentions,  every 
taker  of  the  bond  has  notice  of  the  want  dl 
power.   But  no  such  case  is  here  presented. 

The  bond  recites  the  wrong  Act,  but  if  that 
part  of  the  recital  be  rejected,  there  remains  the 
statement,  that  the  bond  "is  executed  and  issued" 
"  in  pursuance  to  the  vote  of  the  electors  of 
Anderson  County,  of  September  13, 1869."  The 
Act  of  1869  provides  that  when  the  assent  of 
a  majority  ol  those  voting  at  tbe  election  is 
riven  to  the  subscription  to  the  stock,  tbe 
County  Commissioners  shall  make  the  subscrip- 
tion and  shall  pay  for  it  and  for  the  stock  there- 
by agreed  to  be  taken,  by  issuing  to  the  com- 
pany the  bonds  of  the  County.  The  provision 
of  section  61  is,  that  when  such  assent  shall 
have  been  given,  it  shall  be  the  duty  of  the 
County  Commissioners  to  make  the  subscription. 
What  is  the  meaning  of  the  words  "such  as- 
sent?" They  mean  the  assent  of  the  prescribed 
majority,  as  the  result  of  an  election  held  in  pur- 
suance of  such  notice  as  the  Act  prescribes. 
The  County  Commissioners  were  the  persons 
authorized  by  the  Act  to  ascertain  and  determine 
whether  such  assent  had  been  given;  and  neces- 
sarily so,  because,  on  tbe  ascerUdmnent  by  them 
[2301  of  the  fact  of  such  assent,  they  were  charged 
with  the  duty,  that  is  the  language,  of  makmg 
the  subscription  and  the  duty  of  issuing  the 
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bonds.  They  were  equally  charged  with  thft 
duty  of  aacertainlDg  the  foct  of  the  aaseat. 

The  record  evidence  of  their  proceedinss 
shows  that  their  order  for  the  election  was  made 
thirty-three  days  before  tbe  election  was  to  b» 
held;  that  they  met  pursuant  to  law,  for  the  pur- 
pose of  canvassing  returns  of  the  election;  that 
they  discharged  uiat  duty  and  certified  that 
there  was  a  majority  of  votes  in  favor  of  the 
proposition;  that,  in  November,  1869,  they  r^ 
solved  that,"In  accradance  with  the  vote,  her^ 
tofore  had  and  taken,  of  the  electoia  of  said 
County  to  that  effect,"  they  subscribed  for  the 
stock;  and  that,  in  July,  1870,  in  their  order 
authorizing  the  bonds  to  be  delivered  by  Joy  to 
the  company,  tiiey  recited  that  the  bonds  were 
issued  "according  to  the  provisions  of  the  vote 
of  the  electors  of  said  County."   In  view  of 
all  this,  tbe  statement  by  the  Commissioners,  in 
the  bond,  that  it  is  Issued  "  in  punuance  to  the 
vote  of  the  electors  of  Anderson  County,  of 
September  IS,1869,"  is  equivalent  to  a  statement 
that  the  vote  was  a  vote  lawful  and  regular  in 
form,  and  such  as  the  law  then  in  force  required, 
in  respect  to  prior  notice.  The  case  is,  therefore, 
brought  within  the  cases,  of  which  there  js  a 
long  line  in  this  court,  illustrated  by  Coioma  v. 
Sawst,  9d  U.  S.,  484,  491  [XXIIL,  579,  681], 
and  which  bold,  in  the  language  of  that  case^ 
that,  "Where  legislative  authority  has  been 
given  to  a  municipality  or  to  its  officers,  to  sub- 
scribe for  the  stock  oi  a  railroad  company  and 
to  issue  municipal  bonds  in  payment,  but  only 
on  some  precedent  condition,  such  as  a  [mpulsr 
vote  favoring  the  subscription,  and  where  it 
may  be  gathered  from  the  legislative  enactment 
that  the  officers  of  tbe  municipality  were  hi- 
vested  with  the  power  to  decide  whether  the 
condition  precedent  has  been  complied  willi, 
their  recital  that  it  has  been,  made  in  the  bonli 
issued  by  them  and  held  by  a  bom  fid*  Piif- 
chaser,  is  conclusive  of  the  fact,  and  bindior 
upon  the  municipality;  for  the  recital  is  itscu 
a  decision  of  tbe  fact  by  the  appointed  tribunal. " 
This  doctrine  is  adhered  to  by  this  court  Diioh 
Ch.  V.  Field  [ante,  860]. 

In  tbe  present  case  there  was  nothing  sbowa 
to  rebut  uie  presumption  arising  from  the  pro-  [U| 
duction  of  the  coupons,  that  tiie  plaintiff  wii 
prima  facie  the  holder  of  them  for  value.  The 
defendant  did  not  show  any  want  or  failure  or 
illegality  of  consideration.  By  the  passage  of 
the  first  resolution  of  November  6,  1669,  tbe 
Board  thereby  subscribed  for  the  stock.  Tba 
transactions  between  the  Board,  oo  the  one 
side,  and  Mr.  Joy  as  president  of  the  compauT 
and  the  company  on  the  other  side,  before  and 
at  the  time  the  bonds  were  finally  delivered  to 
the  company,  were  an  acceptance  of  thesubiaip- 
tion.  The  statute,  sec.  63,  provided  that,  on  tba 
makingof  the  subscription,  the  bonds  shouldbe 
issued  to  the  company,  to  pay  for  tbe  subscrip- 
tion and  for  the  stock  agreed  to  be  taken.  When 
the  bonds  were  delivered  to  the  company,  tbe 
transaction  was  completc.and  the  bonaB,aB  thej 
afterwards  passed  to  bona  fide  holders,  paaged 
free  from  any  impairment  by  reason  of  any  deal- 
ing by  the  Board  with  the  stock  subscribed  for, 
to  which  tlie  county  became  entitied  by  the  issu- 
ing and  delivery  of  the  bonds.  The  Board  HUT 
have  committed  an  improper  act  in  parting  with 
the  stock,  but  that  Is  no  concern  of  a  bonafdt 
holder  of  the  bonds  or  coupons. 
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It  Is  farther  to  be  laid,  that  If  there  was,  lu 
fact,  any  want  of  proper  notice  of  the  election, 
the  omission  waa  only  an  irregularity  in  the  ex- 
ercise of  an  express  power  to  issue  the  bonds, 
an  irre^larity  vo  respect  to  a  step  forming  part 
of  preliminary  conditions;  and  that  the  failure 
of  the  municipality  and  of  the  taxpayers  to  en- 
ioiD  the  issue  or  use  of  the  bonds,  during  the 
long  period  from  the  day  of  the  election,  Sep- 
tember 13, 1869,  until  the  bonds  were  registered 
in  March,  187S,  when  they  still  belonged  to  and 
were  in  the  bands  of  the  company,  coupled 
with  the  annual  payment  by  the  county,  for 
ten  years,  of  the  interest  on  the  bonds,  are  suf- 
ficient grounds  for  holding  that  the  municipal- 
ly is  estopped  from  defending  on  the  ground 
ai  such  noncompliance  with  a  condition  pre- 
cedent as  is  set  up  in  this  case,  after  the  bonds 
have  been  negotiated  for  value  by  the  company. 
The  record  of  the  proceedings  of  the  Board 
shows  that  a  tax  was  levied  to  pay  the  interest 
which  fell  due  January  1, 1871,  while  the  com- 
pany still  held  the  bonds. 

There  was  no  error  in  overruling  thedemur- 
[241]  terto  ttie  evidence,  which  the  plaintiff  had 
given  to  sustain  his  case  at  the  time  the  demur- 
rer was  interposed,  or  in  overruling  the  motion 
to  instruct  the  jury  at  that  time,  that,  upon  the 
pleadings  and  proofs  he  was  not  entitled  to  re- 
cover. Upon  such  evidence,  all  of  which  was 
record  evidence,  admitted  without  objection 
and  involving  no  disputed  question  of  fact,  but 
only  matters  of  law,  the  plaintiff  was  entitled 
to  recover,  as  has  been  slrawn.  For  the  same 
reasons,  It  was  noterrorto  instruct  the  jury,  at 
the  close  of  the  trial,  to  find  a  verdict  for  the 
plainlill.  The  only  defenses  set  up  in  the  an- 
swer were  those  as  to  the  notice  of  the  election, 
and  as  to  the  transfer  of  the  stock  to  Joy.  The 
first  resolved  itself  into  a  question  of  law,  and 
the  latter  was  immaterial.  The  defendant  did 
not  ask  to  go  to  the  jury  on  any  question  of  fact 
and,  if  a  verdict  had  been  rendered  for  the  de- 
fendant, it  would  have  been  the  duty  of  the 
court,  under  the  views  of  Uie  law  above  laid 
down,  to  set  It  aside. 

IXLpleasantu  v.  Fant,  22  Wall.,  116,  120  [89 
U,  S.,XXII.,  780,  783],  this  court  said,  by  Mr. 
Justice  Miller,  citing  Improvement  Co.  v.  Mun- 
ton,  14  Wall.,  448  [81  D.  S.,  XX.,  872],  that 
"In  every  case,  before  the  evidence  is  left  to 
the  jury,  there  is  aprcliminary  question  for  the 
judge,  not  whether  there  is  literally  no  evi- 
dence, but  whether  there  is  ao^  upon  which  a 
jury  can  properly  proceed  to  find  a  verdict  for 
the  party  producmg  it,  upon  whom  the  onua  of 
.  proof  is  imposed."  Those  cases  were  cited  in 
Herbert  v.  Mtler,  97  U.  8.,  319,  320  [XXIV., 
908].  and  this  court  there  said,  by  Mr.  Justice 
Bnuilejy:  "Although  there  ni:i^  be  some  evi- 
dence in  favor  of  a  party,  yet  if  it  is  insui&cient 
to  sustain  a  verdict,  so  that  one  based  tlicreun 
would  be  set  aside,  the  court  is  not  bound  to 
submit  the  cose  to  tiie  jury,  but  may  direct 
them  wliat  verdict  to  render."  It  Is  true  that, 
in  the  above  cases,  the  verdict  was  directed  for 
the  defendant.  But  where  the  question,  after 
all  the  evidence  is  in,  is  one  entirely  of  law,  a 
verdict  may,  at  the  trial,  be  directed  for  the 

Elaiutill,  and  where  the  bill  of  exceptions,  as 
ere,  sets  forth  all  the  evidence  in  the  cisc,  this 
court,  if  concurring  with  the  court  lielow  iuits 
views  on  the  quostlonsof  law  presented  by  tlie 
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bUl  of  exceptions  and  the  record,  will  afflnn  the 

judgment. 

In  Bemtu  v.  U.S.,  13  Wall.,  66  [80  V.  8., 
XX.,  531],  a  verdict  Was  directed  for  the  Uni^  C24«J 
ed  States,  in  a  suit  by  it  on  the  official  bond  of 
a  public  officer,  and  the  ruling  was  sustained, 
the  evidence  for  the  plaintin  being  all  of  it 
documentary,  this  court  saying,  by  Mr.  Jv»- 
tUe  Strong:  "The  instruction  was,  therefore, 
in  accordance  with  the  legal  effect  of  the  evi- 
dence, and  there  were  no  disputed  facts  upon, 
which  the  jury  could  pass." 

The  same  rule  was  applied  in  WaS>nin  v. 
Bamu  16  WaU.,  577  [83  U.  S.,  XXI.,  489j, 
to  the  direction  of  a  verdict  for  the  plaintif!, 
after  oral  evidence  which  this  court  states  "was 
received  without  objection,  and  about  which 
there  is  no  controversy,"  and  on  which  It  says 
it  bases  Its  decision.  That  was  a  suit  to  recover 
the  value  of  goods  transferred  in  fraud  of  the 
bankrupt  law. 

In  Hendrick  v.  lAndtay,  93  U.  8.,  143 
fXXm  855],  the  circuit  court  directed  the 
jury  to  find  for  the  plaintiffs,  in  an  action  on  a 
bond  of  iodemniQr,  the  pUuntifl's  evidence  be- 
ing all  of  it  documentary,  and  the  defendant 

5iving  DO  evidence.  This  court  said,  by  Mr. 
tuUee  Davis:  "There  were  no  disputed  facts 
in  this  case  for  the  jurv  to  pass  upon.  After 
the  plaintiffs  had  res  tea  their  case,  the  counsel 
for  the  defendant  announced  that  he  had  no 
evidence  to  offer,  and  thereupon  the  court,  con- 
sidering tiiat  the  legal  effect*  of  the  evidence 
warranted  a  verdict  ira  the  plaintiffs,  told  the 
jury,  in  an  absolute  form,  to  And  for  Uiem. 
Thu  was  correct  practice  where  there  was  no 
evidence  at  all  to  contradict  or  vary  the  case 
made  by  tiie  plaintiffs;  and  the  only  question 
for  review  here  is,  whether  or  not  the  court 
mistook  the  legal  effect  of  the  evidence." 

In  ArtJiur  V .  Morgan,  at  this  Term  [ante,  825] 
after  oral  evidence  for  the  plaintiff,  there  being 
no  evidence  for  the  defendant,  the  court  below 
had  directed  a  verdict  for  the  plaintiff  for  the 
recovery  of  excessive  duties  paid  under  protest, 
to  which  direction  the  defendant  had  excepted, 
and'  this  court,  treating  the  question  as  one  of 
law,  as  to  the  proper  rate  oi  duty,  on  undis- 
puted facU,  aOirmed  the  judgment. 
These  decisions  are  controUing  on  the  point. 
Judgment  affirmed. 
True  copy.  'Tost: 

James  H.  McKcnney ,  Ctork,  Sup.  Court,  U.  B. 
Cltea-U4U.8..ei3. 


NASHVILLE,  CHATTANOOGA  AND  ST. 
LOUIS  KAILWAY  COMPANY,  Appt., 

UNITED  STATES, 

(See  S.  C.  Reporter^  ed.,  sn-^.) 

Decree  in  equity,  vhen  bar  to  subtequent  daim — 
eompromiae  of  daim,  when  ha/r  to  a  wit. 

1.  A  decree  In  equity,  by  consent  of  parties  and 
upcm  B  compromtee  becweun  them.  Is  a  tuir  to  a 
subBcqnent  suit  upon  a  claim  therein  set  forth 
as  amooit  the  mattora  oompromlaed  and  •etueo, 

•Head  notes  by  Kr.  Jtutfee  Orat. 


NOTB.— Compromlu  of  a  disputed  Claim,  WnMng ; 
vavmeido/lesimmforgreaUr.  8oe  not*  to  Otrlcnby 
vTAttriU.  103  U.  S.,  ZXVl..  1188. 
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altliough  not  In  fact  lltlBated  In  the  suit  In  which 
tlie  decree  was  rendfreo. 

&  A.  decree  io  a  suit  In  equft;  br  the  United 
States  against  a  railroad  corporation  in  Tennessee, 
appeurinir  upon  its  face  to  bavo  been  by  consent  of 
parties,  and  conftrming  a  compromise  of  all  claims 
between  tbcm  before  June  L,  IrtTl,  including  any 
claim  of  the  corporation  against  tbe  United  states 
formal!  pcrvlce,  le  abar  to  aeultby  thecorporsWon 
In  the  Court  of  tljlms  for  mail  service  performed 
before  the  war  oi  tb**  KebelUon,  altbough  at  tbe 
time  of  the  decree  naymcut  to  it  of  any  claim  waa 
prohibited  by  law,  oeoauae  of  Its  having  aided  the 
BebclUun. 

[No.  860.] 

BubmiUed  Jan.  9, 1885.  Decided  Jan.  £6, 1885. 

APPEAL  from  tbe  Court  of  Claims. 
TIic  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  WMxi. 

Mr.  Charlea  F.  Benjamin*  for  appellant. 
Mr.  S.  F.  FhUlipa,  8oU^r-Qm.,  for  ap- 
pellee. 

Mt,  Juitiee  Gray  delivered  the  opinion  of 
the  court: 

This  was  a  petition  in  tbe  Courtof  Claims,  to 
recover  compensation  for  carrying  the  United 
States  nifiils  between  cerUiin  places  in  Tennes- 
see, from  March  31  tojuoe  8, 1861.  The  mate- 
rial facts,  as  found  by  that  conrtf  were  as  fol- 
lows: 

The  petitioner,  a  Corporation  under  tbe  laws 
of  Tennessee,  on  May  27,  IS.'jQ,  entered  into  con- 
tracts witli  the  United  States  in  the  usual  form 
to  transiwrt  the  mails  both  ways  between  Nasli- 
ville  and  Chattanooga  and  between  Tullnlioma 
and  McMinnville  for  four  years  from  July  1, 
1858,  at  the  yearly  compensation  of  $i}3,750, 
paynblo  quarterly;  carried  mails  acco«iiDgly  for 
the  United  States  uutilJune  8, 1861 ;  from  that 
^ato  began  rarrylng  the  mails  for  the  Confed- 
erate Government  and  was  also  largely  eng:i<^r(.'d 
diirin,^  the  Hebellion  io  transporting  troups, 
supplies  and  munitions  of  war,  as  well  ns  mnils 
for  that  government,  and  was  regularly  paid 
therefor,  but  was  not  paid  for  the  daim  set  up 
In  this  suit.  Tbe  rest  of  thcfindiogof  facts  was 
in  the  following  words : 

"  In  1871  a  bill  in  equity,  filed  in  behalf  of  the 
United  States  against  the  Nasbville  and  Chatta- 
nooga Railway  Company,  was  pcuding  in  the 
United  States  Circuit  Court  fortbe  Middle  Dis- 
trict of  Tenucssee,  toenforcccertain  demands  of 
the  United  States  against  said  Com|)any.  In 
pursuance  of  an  agreement  between  and  by  con- 
sent of  the  p^ies  to  the  suit,  tbe  decree  herein- 
after set  forth  was  entered  in  said  court  The 
cause  of  action  now  pending  in  this  court  was 
not  a  subject  of  litigation  in  the  circuit  court. 
The  Company  there  did  not  set  up,  as  a  set-olT 
or  cross  action,  any  demand  for  mail  transpor- 
tation accruing  before  or  since  the  war.  And  in 
tbe  negotiations  which  ted  to  the  decree  above 
mentioned  the  claim  which  forms  the  subicct- 
matter  of  tliis  action  was  not  mentioned  by 
either  parQr.  The  following  is  the  deove  above 
described : 

Be  it  remembered  that,  on  the  lOtb  day  of 
November,  1871,  this  cause  was  heard  before 
[2631  the  Judges  of  the  Circuit  Court  of  tbe  United 
States  for  the  Middle  District  of  Tennessee,  at 
Nashville,  upon  its  equity  side,  upon  the  bill  of 
complaint,  exhibits,  previous  proceedings,  and 
agreement  of  parties,  in  the  presence  of  R 
McPbail  Smith,  United  States  District  Attorney, 


representing  the  complainant,  and  E.  H.  Blwing 
and  W.  F.  Cooper,  solicitors  of  tbe  defendant, 
when  it  appeared  to  the  court  thatsincethe  last 
Term,  in  and  by  virtue  of  an  Act  of  Coogrees  in 
that  behalf,  a  compromise  of  all  tbe  matters  in 
litigation  between  the  parties  has  been  entered 
into  and  fuUv  consummated  upon  the  following 
terms,  stipulations  and  conditions,  namely :  the 
defendant,  the  Nashville  and  Chattanooga  Rail- 
way Company,  for  and  in  consideration  of  the 
return  and  surrender  to  it,  by  the  United  States, 
of  its  road  as  it  existed  at  the  time  of  the  said 
return  and  surrender,  with  all  the  iron,  cross 
ties,  bridges  and  other  fixtures,  appurtenances 
and  effects  in  anywise  appertaining  and  belong- 
ing to  tiie  said  road,  and  returned,  surrendered 
and  turned  over  therewith,  and  for  and  in  con- 
sideration of  tbe  rolling  stock,  depot  bouses 
and  all  other  property  and  effects  sold  and  deliv 
ered  by  the  United  States  to  the  said  def  end:mt 
and  for  which  compensation  is  claimed  by  said 
bill,  and  for  and  in  conddcrationof  the  transfer 
and  assignment  of  said  road,  rolling  stock, 
fixtures,  appurteoanoes  and  all  otiier  aaid  prop- 
erty and  effects  as  aforesaid  by  tbe  United  States 
to  the  said  defendant,  with  all  tbe  rights  of  the 
United  States  therein,  acquired  by  conquest  or 
othei-wisc;  and  for  and  in  consideration  of  the 
settlement,  satisfaction  and  discbarge  of  all 
mutual  claims  and  accounts  bctweeu  the  par- 
ties, as  they  exlstt-d  on  the  first  day  of  June, 
1871,  admitted  that  there  was  due  from  the  dc- 
fcndunt  to  the  United  States  on  that  day  tlie 
sum  of  $1,000,000,  and  agreed  to  pay  the  same 
as  follows  :  one  half  of  said  sum,  $500,000,  to 
be  paid  ten  years  after  the  first  of  June,  1871, 
and  the  other  lialf  twenty  years  from  s;iid  date, 
with  interest  upon  the  whole  of  s:tid  principal 
sum,  until  paid,  at  the  rate  of  four  per  cent  per 
annum,  payable  semi-annually  on  the  first  day 
of  December  and  June,  counting  from  the  first 
of  June,  1871,  the  said  principal  and  interest 

made  pavnblc  at  ,  and  secured  by  tlic  bonds 

of  the  Nashville  and  Chattanooga  Railroad 
Company,  and  a  mortgage  on  the  Company's  l***! 
road,  proi)eity,  income  and  franchise. 

It  was  further  agreed  tbat  a  final  decree  might 
be  entered  in  this  cause,  setting  forth  the  terms 
of  the  com^iromise,  and  providing  that.  In  case 
of  default  lormore  than  ninety  days  in  the  pay- 
ment of  any  Installment  of  interest,  as  the  same 
falls  due  or  any  part  thereof,  or  of  the  principal 
debt  at  maturity,  as  aforesaid,  or  any  part 
thereof,  the  sum  in  default  might  be  collected 
by  an  execution  of  tbe  decree. 

It  further  appearing  by  the  admissions  of  the 
parties  by  their  solicitors  in  opcu  court,  ttutt 
Ibis  compromiBe  has  been  carried  out  by  the  ex- 
ecution by  the  Nashville  and  Chattanooga  Rail- 
road Company  of  its  bonds,  with  interest  cou- 
pons attached  as  agreed  upon,  and  by  the  fur- 
ther execution  of  a  satisfactory  mortgage  of  the 
road,  properly,  income  and  franchises  to  secure 
the  said  bonds  and  coupons,  according  to  tbe 
terms  of  the  agreement,  and  tbe  delivery  there- 
of to  and  acceptance  thereof  by  the  United 
States;  it  is,  therefore,  by  consent  of  parties, 
ordered,  adjudged  and  decreed,  that  the  com- 
promise as  aforesaid  be  entered  and  made  the 
decree  of  this  court,  and  that  the  rights  of  the 
parties  be  and  they  arc  herebydeclarea  adjudged 
and  decreed  accordingly.  ■ 

That  the  said  Na^ville  and  Chattanooga 
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Boilroad  Company  take  their  road  and  all  Its 
appurtenances  as  aforesaid,,  and  all  the  rollhut 
stock,  property  and  eflectsasaforcsaid.withall 
the  rit^Lita  of  the  United  States  therein,  free  from 
all  clnun  or  demaod  of  the  United  States,  and 
subject  only  to  the  debt  and  lieo  secured  by 
tbe  said  agreemoit  of  ocnnpromiBe  and  of  this 
decree. 

And  it  is  further  found  by  the  court,  In  ac- 
cordance with  the  terms  of  said  agreement  of 
compromise  and  settlement,  that  there  was  due 
from  the  defendant  to  the  uoUed  States  on  the 
first  day  of  June,  1871.  for  and  on  account  of 
the  dafm  set  forUi  tn  the  lull  of  complaint,  aft- 
er allowing  all  credits  thereon  for  services  ren- 
dered by  the  defendant,  to  and  for  the  use  of  the 
complainant,  for  mail  serrice  or  military  trans- 
portation or  on  any  other  account,  prior  to  the 
day  lost  aforesaid,  a  balance  amounting  to  the 
[265]  Bumof|l,OUO,OOO.tobearinterest  from  said  day 
at  the  rate  of  four  per  cent  per  annum,  payable 
semi-annually  on  tbe  first  day  of  June  and  De- 
cember of  each  year;  one  half  of  said  principal, 
to  wit:  the  sum  of  $500,000,  to  be  pidd  on  the 
first  day  of  June,  1^1.  and  the  remainder  there- 
of, to  wit:  the  sum  of  $500,000,  to  be  paid  on 
the  first  day  of  June,  1801. 

It  is  therefore  ordered,  adjudged  and  decreed, 
that  the  defendant  pay  to  the  comi^aloant  the 
said  sum  so  as  af oresud  found  due,  with  the  in- 
terest  thereon  as  the  same  accrues,  and  that  the 
said  sums  of  principal  and  interest  thereon  as 
aforesaid,  and  the  payment  thereof  as  hereby 
ordered,  stand  as  a  charge  and  lien  upon  the 
rood  and  property  of  the  defendant,  hereinbe- 
fore deseribed,  and  upon  the  road,  property,  in- 
come and  franchises  as  set  forth  In  the  mort- 
gage which  has  been  executed  In  compliance 
with  the  agreement  of  compromise;  and  that  If 
at  any  time  hereafter  the  said  Nashville  and 
Chattanooga  Railroad  Ck>mp{uiy  make  default 
for  tbe  penod  of  ninety  days  in  the  payment  of 
any  of  tbe  insiallmeots  of  interest  or  of  prin- 
cipal of  said  debt  or  of  any  part  thereof,  after 
the  same  shall  have  become  due  and  payable 
according  to  the  terms  and  effect  of  said  bonds 
and  coupons,  then  tlie  United  States,  on  filing 
with  the  clerk  of  this  court  any  of  said  coupons 
or  bonds,  past  due  and  unpaid  for  ninety  dave, 
shall  have  the  right  to  have  issued  an  order  for 
the  execution  oi  this  decree  to  the  extent  of 
such  default,  tbe  sale  of  the  railroad  and 
other  property  at  the  defendant  as  hereinbefore 
described;  subject  to  the  continued  lien  of  this 
decree  and  of  tbe  said  bond  and  mortgage  rep- 
resenting the  same  debt  as  to  the  amount  there- 
of then  remaining  and  not  due  at  the  time  of 
said  sale,  tbe  saia  sate  to  be  made  as  other  sales 
of  real  estate  under  judicial  process  as  required 
by  law  and  tlie  practice  of  this  court  to  be  made; 
and  for  this  purpose  this  cause  is  retained  in 
court  until  (Hhcrwise  ordered. 

It  is  further  ordered  that  dcfoidant  pay  all 
costs  of  this  cause,  including  tbe  cost  of  thu  de- 
cree, and  in  default  thereof  execution  is  hereby 
awarded." 

Upon  the  foregoing  facts,  the  Court  of  Claims 
concluded,  as  matter  of  law,  and  adjud^ 
that  tbe  petition  be  dismissed.  19  Ct.  of  CI., 
476.  The  petitioner  appealed  to  this  court. 
[806]  The  grounds  onwhicn  the  appellant  contends 
that  the  claim  now  aneited  is  notburadby  the 
lU  U.  S.  U.  8..  Book  88. 


decree  rendered  in  1871  in  the  former  suit  in 
the  drcuit  court,  resolve  themselTes  into  these 
two:  First  That  it  is  found  as  a  fact  that  this 

claim  was  not  litigated  in  that  suit.  Second, 
That  it  could  not  have  been  considered  In  that 
suit,  because  the  facts  show  that  the  appellant 
aided  in  sustaining  the  rebellion,  and,  there- 
fore, as  matter  of  law,  payment  to  It  of  any 
claim  against  the  United  States  was  prohibited 
by  the  Joint  Resolution  of  March  2, 1867,  No. 
46,  and  was  not  authorized  until  the  passage  of 
tbe  Act  of  March  8, 1877,  ch.  106,  more  than 
five  years  after  that  decree.  14  Stat  at  L.,671; 
10  Stat,  at  L.,  844,  862. 

But  the  insurmountabib  difflcul^  is,  that  tbe 
former  decree  appears  upon  Its  face  to  have 
been  rendered  by  consent  of  the  parties,  and 
could  not  therefore  be  reversed,  even  on  appeal. 
Courts  of  chancery  generally  hold  that  from  a 
decree  by  consent  no  appeal  lies.  2  Dan.  Oh. 
Pr.,  <^  82^860.  1;  French  v.  ShoiteOl,  6  Johns. 
Ch..  565;  Winehesterv.  Winx^utter,  121  Mass., 
127.  Although  that  rule  has  not  prevailed  la 
this  court  under  the  terms  of  the  Acts  of  Con- 
gress regulating  its  appellate  jurisdiction,  yet  a 
decree,  which  appears  by  the  record  to  have 
been  rendered  by  consent.  Is  alwan  affirmed, 
without  consId<»ins  the  merits  of  the  cause.  A 
fortiori,  neiUier  par^  can  deny  Its  effect  as  a 
bar  of  a  subsequent  suit  on  any  chdm  included 
in  the  decree. 

Tbe  decree  of  1671  states  that,  "  In  and  by 
virtue  of  an  Act  of  Congress  in  that  bebslf,  a 
compromise  of  all  the  matters  in  litigation  be- 
tween the  parties  has  been  entered  into  and  fully 
consummated  upon  tbe  following  terms,  con- 
ditions and  stipulations;"  tiiat  one  of  the  con- 
siderations for  the  sum  of  $1,000,000,  thereby 
agreed  to  be  paid  and  secured  by  tbe  Nashville 
and  Chattanooga  Railroad  Company  to  tbe 
United  States,  was  "The  sctQement,  satlsfao-  [2671 
tion  and  discbarge  of  all  mutual  claims  and  ac- 
counts between  tne  parties,  as  tbev  existed  on 
the  first  day  of  June,  1871;"  that  uy  the  terms 
of  the  compromise  "  There  was  due  from  the 
defendant  to  the  United  States  on  the  first  day 
of  June,  1871,  for  and  on  account  of  the  claim 
set  forth  In  the  bill  of  complaint,  after  allow- 
ing all  credits  thereon  for  services  rendered  by 
the  defendant  to  and  for  the  use  of  the  com- 
plainant, for  mail  service,  or  military  transpor- 
tation, or  on  any  other  account,  prior  to  the 
day  last  aforesala,  a  balance  amounting  to  tbe 
sum  of  $1,000,000;"  and  that  by  consent  of  the 
pnrtics,  and  In  accordance  with  the  compromise. 
It  is  so  decreed. 

Tbe  Act  of  Congress,  to  which  the  decree  re- 
fers, authorized  the  Secretary  of  War,  with  the 
advice  of  the  counsel  for  the  United  StPtQs  in 
that  suit,  "To  compromise,  adjust  and  settle 
the  same  upon  such  terms,  as  U>  amount  and 
time  of  payment,  as  may  be  just  and  equitable 
and  best  calculated  to  protect  the  interests  ot 
the  Government"  Act  of  Marob  8, 1871,  ch. 
109;  16  Stat  at  L.,  478.   Tbe  terms  of  the  com- 

Sromise,  as  set  forth  In  and  confirmed  by  tiie 
ecree,expres8ly  included  all  credits  for  services 
rendered  by  the  railroad  company  to  and  for 
the  use  of  tbe  United  States,  for  mail  service 
or  on  any  oUi^accotmt  prior  to  June  1, 1871. 
The  claim  now  asserted  was  for  such  a  service 
and  was  not  the  less  within  the  terms  and  effect 
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ot  the  compromise  and  decree,  because  the  law 
at  that  time  prohibited  its  payment  to  the  Bail- 
road  Compaoy. 
Jiutfffiuftt  aMrmed. 
■Vnie  copy,  frast : 

imaim  H.  HoKeoner.  Gtork,  Sup.  Court,  XJ.  B. 


868]  DENmS  LOONET,  Apft., 

e. 

DISTRICT  OF  COLUMBIA. 

(8eo  B.  CL,  Bepmrto^  ed.,  0SS^.) 

Owdtor,  Mft0  fweifwf  and  arib  obligation  cf  hui 
tUHorJor  All  deftt,  eannot  «u«  m  original  debt. 

*  L  A  creditor  who  receives  from  his  debtor  a  cer- 
tlfloate  In  writing,  not  nevotlaUe,  of  the  amouot  of 
hl«  debt,  and  sells  the  ceruncate  toa  third  peraon  for 
value  leas  than  Its  nominal  amount,  thereby  author- 
iiee  the  purchaser  to  receive  the  amount  from  the 
debtor,  and  caooot,  after  the  debtor  baa  paid  it 
to  the  purohaaer,  maintain  any  action  against  the 
debtor. 

SL  a  creditor  who  leoelves  from  his  debtor  a  ne- 
gotiable instrument  of  the  debtor,for  the  amount  ol 
Dla  debt,  and  sella  it  for  Its  maritet  value  to  a  third 
person  caunot  sue  the  debtor  on  the  orijrinal  debt 

[No.  ion.] 

Submitted  Jan.  9, 1885.    Decided  Jan.  te,  1886. 

APPEAL  from  the  Court  of  Clnima. 
The  history  and  facia  of  the  case  appear 
In  tlie  opioioo  oi  Uie  court 

Mfftn.  V.  B.  Edwards  and  Eppa  Han- 
ton*  for  appellimt. 

MeKn.  S.  F.  PhilUpc  Solieiior-Gen.,  and 
Jno.  0,  Fay,  for  appellee. 

Jfr.  Jvttice  &rmiy  deliTeied  the  cqtlnioa  of 
the  court: 

This  suit,  as  appeared  by  the  facta  found  by 
the  Court  of  Cliifnis,  was  upon  a  conlruct  in 
wriling  made  September  11,  1872,  between  the 
petitioner  and  the  Board  of  I'ublic  Works  of 
the  District  of  Columbia,  by  which  be  agreed 
to  furalsh  materials  and  labor,  and  io  a  good 
and  substantial  manner  to  gnulc  and  CTnvel 
Fourieiiuth  Street  East  bctwe^-n  B  Strict  South 
ud  Uoundaiy  in  the  City  of  Wnsliiogion,  nt 
prices  specified,  and  among  otiicr  thioga  agreed 
to  punctually  pay  in  cast)  the  workmen  em- 
ployed by  him;  and  the  Ixwrd  of  pui)lic  wt^rks 
agreed  to  pay  him  in  lawful  money  of  ttic  Unit- 
ed States  the  amount  which  might  be  found  to 
be  due  to  him  fnan  Ume  to  time,  according  to 
tiie  contract. 

He  performed  his  ptut  of  the  contract  ac- 
cording to  its  terms.  Upon  measnrements  made 
and  accounts  stuird  during  the  progress  and  at 
the  completion  of  the  work,  tlicre  appeai-ed  to 
be  due  to  him  f  27,394.  To,  which,  by  a  mistiike 
of  addition,  unknown  to  either  party,  was  iTAiO ' 
too  much,  for  which  he  received  certificntes  of 
the  auditor  of  the  board  of  public  works,  issued 
in  accordance  with  the  usual  course  of  businrss 
as  conducted  by  that  board  wilh  its  creditors, 
Id  diltercnt  suma  and  in  the  following  form: 

Office  of  Auditor,  Board  of  Public  Works, 
Washington,  D.  C,  July  11,  1873, 
I  hereby  certify  that  I  have  this  day  audited 
11^0]  ud  allowed  the  account  of  Dennis  Loouey  for 

•  Head  notes  br  Jfr*  JMta  Out. 
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work  on  14th  street  East,  from  B  street  Soutti  t» 
Boundary,  amounting  to  one  thousand  doUazi^ 

$1000.  J.  C.  Ut,  Auditor." 

The  Court  of  Claims,  In  addltkHi  to  the  fact* 
above  stated,  found  the  following  facts: 

' '  The  ccrtiflcatcs  so  received  by  the  claimant, 
amounting  in  all  to  927,SS4.76,  were  disposed 
of  by  him  as  follows:  he  collected  of  the  board 
in  casli  $744.  One  certificate  of  |1 ,000  waa  in- 
dorsed and  sold  by  him  at  its  market  value, 
sUty-flve  cents  on  a  dollar,  and  was  redeemed 
by  the  board  from  his  assignee  at  Its  face  value 
in  payment  of  special  taxes  due  to  the  District 
Three  certificates,  less  cash  received,  of  the  face 
value  of  $9,100,  be  exchanged  at  par  for  'sew- 
er certificates,'  so-called,  bearing  interest  at 
eight  per  cent  per  annum,  and  other  interest 
bearing  securitla  of.  the  District  of  Columbia, 
all  payable  on  time.  Tbe  interest  bearing  se- 
curities he  sold  at  their  market  value,  sixty-five 
cents  on  a  dollar.  Five  ccrtiflcates,  of  the  face 
value  of  $18,520.75,  be  indorsed  and  sold  at 
about  their  market  value,  seventy  cents  on  a 
dollar,  and  they  were  funded  by  his  assignee 
into  District  of  Columbia  3-<W  bonds  issued  un- 
der the  Act  of  Juno  20,  1874.  ch.  337,  18  Slat 
atL.,  116. 

Before  selling  his  interest  bearing  securities, 

for  whit-li  he  hud  exchanged  his  nudit<>r*.s  cer- 
tificates, the  claimant  asked  tbe  trc:i.siu-L-r  what 
tlicy  were  worth,  and  where  he  i-ould  m:1I  them 
at  par,  and  Die  trcosun'r  replii-d,  'I  do  not 
know  where  ^'ou  am  get  pur  fur  them;  do  a* 
otliers  are  doing  and  sell  tbinn  the  liCKt  way  tliat 
you  can."' 

Upon  the  foregoing  Ondlngs  of  fact  the  Cimrt 
of  Claims  decided,  as  coiu;liiN(>r.s  of  law,  an  fol- 
lows: "1.  The  claimant  has  no  cimsc  of  no- 
tion and  Is  not  cnlitlud  to  ror-ovcr  on  the  de- 
mands sued  upon.  2.  Tbe  defendant  is  eu(i- 
tied  to  reco%'cr  $000  from  the  cluiumnt,  as  siA 
up  in  the  coimtrrflaini,  for  overpayment  made 
thniugti  nn  error  in  adding  tlie  account,  uixin  a 
rinal  seltlenieut  of  which  he  was  ovcr^xiid  that 
sum."  IB  Ct.  of  CI. ,  £;iO.  Judgment  was  ren- 
dcred  accordingly,  and  the  claimant  appealed 
to  this  court. 

The  nature  and  hidtory  of  the  auditor's  oer- 
liflcntes,  and  of  the  so-colled  Rcwcr  ecrtiflcates 
and  ollior  wcuritics  issued  by  tlie  District  of 
("^hnnbla,  as  well  as  the  legislation  of  Cougress 
relating  to  them,  luvc  been  fully  stated  in  opin- 
ions delivered  by  the  Court  of  Claims  in  oHier 
coses,  and  need  not  be  recapitulated.  See,  Fm- 
eall  V.  Ihftriet  of  Columbia,  1(J  Ct  of  CI.,  108; 
Adams  V.  Same,  17  Ct.  of  CI..  851;  Mo}-gan  7. 
Same,  10  Ct  of  CI.,  150.  It  Is  enough  for  the 
puri>nses  of  this  Ciise  to  ol>scrve  that  tlie  ifcwcr 
ccrtifitntcs  and  otlicr  interest  bearing  securities 
of  tbe  District  were  negotiable  instruments;  and 
tliat  tbe  auditor's  cntiflcatcs  were  not  negoli- 
oblc  but  were  merely  evidence  the  debt  of 
Ihe  District  to  the  claimant  under  Its  contract 
with  hhn. 

If  he  had  kept  the  auditor's  ccrtiflcates,  he 
could  doubtless  have  recovered  against  the  Dis- 
trict the  full  amotmt  of  the  debt  of  which  they 
were  the  evidence. 

But  the  facts  found  diow  that  he  haa  so  dealt 
with  these  certificates  as  to  prevent  him  from 
maintaining  this  suit  The  amount  of  aome  of 
the  ccrilficotes  he  has  been  paid,  trf  the  Dii- 
Irict,  in  money.   Others  of  the  certiflcatei  be 
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baa  sold  and  asdgped  ifor  value,  and  tha^by 
transferred  Uie  equitable  title  in  tiiem  to  the  as- 
signee, and  authorized  him  to  receive  payment 
of  their  amount  from  the  District;  and  the  pay* 
meat  of  that  amount  in  full  by  liw  District  to 
the  assignee  is  a  discharge  of  so  much  of  its 
debt  to  the  claimant.  Cowdrcy  v.  Vand/mlnirgh, 
101  U.  8.,  STarXXV.,  eaS];  Fbm  t.  Bank,  111 
Hass.,  285.  The  remaining  certificates  he  has 
exchanged  with  the  District  for  an  equal  amount 
tA  its  Dutiable  securities,  payable  on  time  with 
interest,  and  he  has  since  %Id  those  securities 
for  their  value  in  the  market.  The  District  is 
liable  to  the  purchaser,  either  upon  those  secu- 
rities themselves  or  upon  the  other  bonds  since 
taken  by  him  instead  of  some  of  them ;  and  can- 
not be  iuso  held  liable  to  the  ormnal  creditor 
for  the  same  anunint  or  any  part  tbereot  Eair- 
ri*  V.  Johnson,  8  Crancfa.  811;  BnMin  t.  DarU 
tbfS,  1  D.  ft  L,  591. 

The  conversation,  which  is  found  to  have 
taken  place  between  the  treasurer  of  the  Dis- 
tiict  and  the  claimant  before  he  sold  the  nego- 
tiable securities,  has  no  tendency  to  prove  any 
authority  or  any  intention  of  the  treasurer  to 
make  a  new  or  diJIerent  contract  in  behalf  of  the 
District. 

Judgment  affirmed. 

Truecopr.  Testi 

James  H.  HoKenney,  Cterk,  Sup.  Oourti  UA 

Ctted— lUU.B.,4eQ^ 
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WILLIBALD  YOSS,  Appt., 
«. 

CHARLES  J.  FISHER. 

(Bee  8.  C,  Reporter's  ed..  213-21S.) 

PatetU,  itifHnffmmt  t^. 

Wben  a  patent  la  for  a  oomMiiation,  tiie  use  of 
one  of  the  elements  of  tlie  comUnatKm  does  not 
Infringe  IL 

[No.  161.] 

Argued  Jan.  15,  1886.    Decided  Jan.  jffl,  188$. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Michigan. 
Tbe  history  and  facts  appear  In  the 

Statement  of  the  case  1^'  Mr.  Jiutiea 
Woods  I 

This  wasB  suit  lo  equity  broiwht  Iff  Charles 
J.  Fisher,  the  appellee,  a^inst  Willibald  Voss, 
the  appellant,  to  restrain  tbe  infringement  by 
the  latter  of  letters  patent  granted  to  Fisher, 
dated  May  4,  1869,  for  an  improved  neck  pad 
for  horses. 

The  answer  denied  infringement  and  denied 
that  Fisher  was  tbe  first  inventor  of  the  pa- 
tented Improvement. 

Upon  final  hearing  on  the  pleadings  and  ev- 
idence, the  Circuit  Court  render^  a  decree  in 
favor  of  the  complainant,  and  the  defendant 
appealed. 

iieun.  E.  A.  West.  L.  L.  Bond,  0.  H. 
Simmdt  and  Hiram  A.  FUteher,  for  am)ellant. 
MeetTt.  Edward  Tmcnrw*  Aod  A. 

Ba/rle,  for  appellee. 

Mr  Juetiee  Woods  delivered  the  opinion  of 
the  court: 

lU  U.  8. 


Neck  pads  tor  horses,  to  which  the  letters 
patent  relate,  were  made  of  various  kinds  and 
used  lonff  before  oppIicaUon  for  the  patent  was 
filed.  Tney  were  attached  to  the  horse  collar 
at  its  upper  end,  immediately  below  the  point 
where  tbe  two  arms  of  the  collar  are  buckled 
together.  They  rested  on  the  neck  of  the  horse, 
and  their  object  was  to  prevent  the  galling  of 
tbe  horse's  neck  by  tbe  upper  part  of  tb»  ctmar. 
The  improvement  In  neck  pads  covered  by  tbe 
letters  patent  of  the  appellee  was  described  as 
follows  in  the  speciflcauon:  ri>i^ 

"This  invention  relates  to  a  new  device,  for 
protecting  tbe  necks  of  horses  between  tbe  up- 
per ends  of  the  collar,  to  prevent  galling.  For 
this  purpose,  pieces  of  leather,  cloth  or  other 
material  have  heretofore  been  used,  but  with* 
out  the  desired  success.  Pads  could  not  be 
made,  as  ttieir  Inner  faces  could  not  be  kept 
clear  from  wrinkles  or  motuberances,  whioi 
are  more  injurious  than  the  omission  of  a  pro- 
tecting device. 

My  invention  consists  in  producing  a  pod 
which  may  be  attached  to  tbe  collar,  and 
which  is  perfectly  smooth  on  tbe  under  side, 
the  leather  used  on  the  under  side  being  crimped 
in  order  to  obtain  tlie  desired  shape.  Ti»  pad 
is  so  dutped  that  It  fits  a  horse's  neck  between 
the  arms  of  the  collar,  it  being  thick  on  top  and 
taperine  towards  the  ends.  The  imder  side  of 
the  ^aais  formed  by  a  sheet  of  leather,  which 
is  cnmped  in  order  to  have  its  ends  turned  up 
wiUiout  producing  wrinkles;  the  stuffing  in  the 
^d  is  01  hay  or  any  other  suitable  material. 
On  the  outer  side  of  tbe  pad,  near  the  ends  of 
tbe  same,  are  straps  which  ore  fitted  around 
tbe  collar  to  prevent  longitudinal  displacement 
of  tbe  pad."  The  claim  was  as  follows:  "The 
neck  [Kid  having  an  Inner  lining  of  crimped 
leather,  and  provided  with  straps  to  allow  its 
being  fastened  to  tlie  collar  as  herein  shown 
and  described  for  the  purpose  specified." 

The  thing  made  and  sold  by  tlio  appellant 
which  was  charged  to  be  an  Infringement  of 
tbe  appellee's  patent,  was  a  single  piece  ot 
crimped  leather  having  a  piece  of  sheet  mctul 
so  shaped  as  to  fit  It,  riveted,  to  its  upper  tdde  In 
order  to  stiffen  It  and  preserve  its  crimped  form, 
and  provided  with  straps  to  fasten  it  to  the  col- 
lar. 

The  specification  of  appellant's  patent  de- 
scribes astiillcd  pad.  The  drawing  1^  which 
it  Is  Illustrated  shows  a  stuffed  pod,  and  the 
certified  model  of  the  invenUon  nom  the  Pa- 
tent OiHee.  exhibited  at  the  bearing,  is  a  stui7ed 
pad. 

It  is  clear  that  if  the  patent  is  to  be  con- 
strued as  a  combination  consisting  of  a  stuffed 
pad,  having  an  inner  liningof  cnmped  leather 
and  straps  to  fasten  the  pad  to  the  collar,  the 
appellant  does  not  Infringe,  for  he  does  not  use 
one  of  the  elements  of  the  combinaUon,  name- 
ly: the  stuffed  pad,  nor  its  equivalent.  Proutjf  [21B 
T.  Buggies,  IG  Pet.,  336;  Gould  v.  Beet,  15 
Wall..  187  [82  U.  8.,  XXI.,  89];  RotceU  v. 
Lindeay  [ante,  906]  and  cases  therein  cited. 

But  counsel  for  appellee  insists  that  the  ps- 
tent  was  not  intended  to  cover  a  combination, 
but  merely  the  forming  of  the  under  side  of  the 
pad  by  the  use  of  a  smooth  sheet  of  leather 
crimped  in  order  to  have  its  ends  turned  up 
without  producing  wrinkles. 

As  already  sUted,  the  appellant  does  not  use 
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the  crimped  leather  as  the  Inner  lining  of  a 
Btufled  pad.  He  uses  the  cHmped  leather  stif- 
fened by  a  metal  plate,  as  a  suhetitute  for  a 
stuffed  pad  with  a  crimped  leather  lining. 

There  is,  therefore,  no  iDfringement,  unless 
the  patent  of  the  appellee  should  be  construed 
to  cover  simply  a  piece  of  leather,  crimped  to 
the  proper  shape  and  havinx  its  under  side 
smooth  and  free  from  wrinkles,  to  be  used  to 
keep  the  upper  port  of  the  collar  from  galling 
the  neck  of  the  iiorse.  If  the  patent  is  so  con- 
strued it  must  be  held  void,  for  the  evidence  in 
the  record  is  conclusive  to  show  that  such  a  de- 
vice was  made,  sold  and  used  by  many  persons 
years  before  the  date  of  the  appellee  s  patent. 

The  result  of  these  views  is,  that  the  decree  of 
tJie  Circuit  Court  muttbe  reverbedand  tJacaate 
n  manded  to  that  eaurt,  toith  direetionM  to  di»- 
KiiuthobtU. 

Ttuecopr.  Test: 

James  M.  UoKenney,  Clerk,  Sup.  Court,  U.  8. 


MRS.  WIDOW  BERNARD  AVEQNO,  Tu- 
tiix  of  her  Minor  ChUdren,  bt  al.,  i^.  in 
Err., 

«. 

WILLIAM  B.  SCHMIDT  et  al. 

(See  S.  C.  Reporter's  od..  m-30Z.) 

Morimge  not  affected  by  eonjiaeation  proceediTigs 
—lAiuitiana  lato—^aet  ^  eoi^flteaiion  aalc— 
Juritdietion  o/Diatrict  Court. 

h  The  Intorest  of  a  mortffngoe  of  real  property  Is 
not  d«vcutc(l  or  itffected  by  a  Judtfmeut  of  coo- 
demDatloa  Is  con  ilscatioo  proceedings  rcuderod  hy 
the  District  Court,  or  by  a  sale  made  by  virtue  there- 
of. 

2.  in  Loufstano,  wbere  a  mortffa?e  contains  the 
Doct  de  non  ailiinaniU),  the  moHgtigee  m&y  enforce 
nis  mortga^  by  proceediuff  BAwnst  the  mortgro^or 
Blone,  Qotwithstandliiff  the  alienation  of  the  prop- 
erty, or  Its  sale  under  ooDfiscation  proceodlnin,  and 
all  those  claiming  under  the  morbraffor,  wTiettaer 
directly  or  remotely,  wUl  be  bound,  uthougrh  not 
made  parties. 

8.  The  childroD  of  a  person  whose  estate  was  con- 
demned under  tho  GouHscation  Act  of  July  17, 1602, 
take  at  his  death,  by  descent  as  his  beirs,  the  foe 
simple,  and  do  not  derive  their  title  from  the  United 
Btatca,  or  by  virtue  of  the  ConOBcation  Act. 

4.  The  District  Court  of  tho  United  States  baa  no 
Jurisdiction,  In  a  suit  for  the  condemnation  of  prop- 
erty under  the  Cooflscatlon  Aot,  to  pass  upon  the 
validity  of  a  mortira«e  on  the  property. 

SubTnittedJan.  It,  ISSS.   Decided  Jan.  t6, 1885. 

IN  ERROR  to  the  Supreme  Courtof  the  State 
of  liouisiano. 

The  history  and  facta  of  the  case  aiq>oar  in 
the  opinion  of  the  court. 

iff.  Albert  Voorhies.for  plaintiffs  in  error. 

Mr.  Henry  C.  SEUIer,  for  Schmidt  and 
Ziegler,  defendants  in  error. 

Sr.  Henxy  J.  JjeoTy*  for  the  Morgan  es- 
tate. 

Mr.  JvHieo  Wood*  delivered  the  oi^ion  of 
the  court; 

This  was  an  action  brought  In  the  CivU  Dis- 
trict Court  for  the  Parish  of  Orleans,  in  the  Stato 
of  Louisiana,  by  the  plaintiffs  in  error,  heirs  of 
Bernard  Avegno,  deceased,  two  of  whom,  being 
minors,  were  represented  by  his  widow,  as  their 
tutrix^agalnitUw  defmdanto  In  6m)r,toe8tabU8h 
»7« 


their  title  to  certain  real  estate  In  the  City  of  New 
Orleans,  and  to  recow  possession  thereof,  llie 
case  was  tried  the  court  without  a  Jury,  and 
judgment  wasrenderedfor  the  defendants.  Up- 
on appeal  to  the  Supreme  Court  of  the  State, 
the  judement  of  the  Civil  District  Court  was 
afBrmed,  To  reverse  that  judgment  of  affirm-  ^* 
ance,  the  plaintiffs  have  brought  this  writ  <xt 
error.  The  jdeadingi  and  evuence  diacloae  tha 
following  facts: 

On  April  8, 186S,  Bernard  Avegno,  being  the 
owner  of  the  propeJty  io  dispute,  executed  a 
mortgage  thereon  to  terael  C.  Harris  to  secure 

Eromissory  notes  made  by  Aveeno,  payable  to 
is  own  order  and  indorsed  bv  him,  amounting 
In  the  aggregate  to  $86,500,  which  he  dcliverea 
to  Harm.  The  mor^ge  contained  the  pad  de 
non  alienando,  by  which  the  mortgagor  agreed 
not  to  sell,  alienate,  or  incumber  the  morigaeed 
property  to  the  prejudice  of  the  mortgage.  The 
notes  and  mortgage  were  afterwards  transferred 
by  Harris  to  Charles  Mo»;an.  The  mortgage 
being  still  in  force,  on  January  20, 1865,  the 
United  States  filed,  bi  the  District  Court  for  the 
District  of  Louisiana,  a  libel  of  informatitn 
aguioiit  the  mortgaged  property,  of  which  Ber- 
nard Avegno  was  still  the  owner,  to  condemn 
it  as  confiscated,  imder  the  Act  of  July  17, 1662, 
entitled  "  An  Act  to  Suppress  Insurrection,  to 
Punish  Treason  and  Rebellion,  and  Confiscate 
the  ProiKirty  of  Rebels.aud  for  Other  Purposes," 
12  Stat,  at  L.,  689,  for  the  offenses  of  its  owner, 
Avegno.  A  writ  of  seizure  was  issued  to  the 
marshal,  who  in  his  return  dated  February  U, 
18G3,  stated  that  he  had  seized  and  taken  into 
his  possession  the  property  Hbeted, 

Morgan,  the  mortgii^  creditor,  intervened 
in  the  suit  for  coofisciition,  claiming  to  be  paid 
out  of  the  proceeds  of  tlie  property  the  amount 
due  on  his  mortgage.  The  District  Court,  on 
August  1, 1866,  made  a  decree  condemning  the 
property  in  question  as  forfeited  to  the  United 
States  and  ordering  It  to  be  sold,  and  dlsmisdng 
the  Intervention  of  Morgan  on  the  ground  that 
his  mortgage  "  could  not  be  acknowlodged." 
The  decree  of  condemnation  made  by  the  Dis- 
trict Court  was  not  followed  by  a  sale  of  the  for- 
feited premises,  nor  were  any  proceedings  taken 
under  it. 

Afterwards,  on  June  1887,  Morgan  filed 
bis  bill  In  the  Circuit  Court  for  the  District  (tf 
Louisiana  against  Avegno,  for  the  enforcement 
of  his  mortgage.  On  July  11  following,  the 
court  made  a  decree,  imdcr  which,  on  December 
21, 1868,  the  property  was  sold  by  the  marshal 
and  purchased  by  Morgan,to  whom,  on  Decern-  [|g 
ber  26,  the  marshal  made  a  deed  therefor.  On 
March  1, 1369,  Morgan  conveyed  the  premisei 
to  the  d<^cndimta. 

On  August  13, 1873,  Bernard  Avenio  died, 
leaving  the  plaintiffs,  who  are  bis  clmdien,  sa 
bis  heirs  at  law.  They  claim  title  to  the  proper 
tvsued  for  under  Bernard  Avegno  as  his  heirs. 
The  averment  of  their  petition  is,  "That,  by 
reason  of  such  confiscation  and  forfeiture,  all 
right,  title,  interest  and  ownership  of  Benurd 
Avegno  {deceased)  was  absolutdy  devested; 
that  said  real  estate  was  during  his  lifetime  for- 
feited to  the  United  States,  but  tliat  the  naked 
ownership  thereof  was  then  vested  in  your  peti- 
tioners,wno  were  his  legitimate  chUdren,  Uvinc 
at  the  time  of  the  rendition  of  laid  decree  aDd 
judgment  of  condemnation  and  forfeittire;  that 
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onthelSthaayof  Aiiguat4873,BCTnflrd  Avegno 
died;  whereupon,  tlie  title  aod  interest  of  tlic 
United  States  in  the  said  property  came  to  an 
end.  and  said  life  estate  was  terminated,  your 
petitioners  being  therefore  entitled  to  the  full 
ownership  thereof." 
rSBTI  It  P^^™  ^  °**t  disputed  by  the  plaintifFa, 
that  if  there  had  been  no  proceeding  instituted 
by  the  United  States  for  the  condemnation  of 
the  property  and  no  intervention  therein  by 
Morgan,  he  would  have  acquired  a  good  title  to 
the  premises,  by  his  purchase  therew  atlhesale 
made  under  the  decree  of  the  Circuit  Court  ren- 
dered upon  his  bill  to  enforce  his  mortgage,  and 
his  deed  therefor  to  the  defendants  would  have 
vested  in  them  a  good  and  indefeasible  title. 

The  plaintiffs  contend,  however,  that  the  title 
80  conveyed  is  void,  for  two  reasons :  first, 
becauiie  the  judgment  of  condemnation  de- 
vested Avegno  of  all  interest  and  estate  in  the 
forfeited  premises,  and  the  Circuit  Court  was, 
therefore,  without  juriadiction  to  render  a  de- 
cree for  the  sale  of  the  property  in  tlie  suit 
brought  to  foreclose  the  mortgage  to  which 
Av^no  was  the  only  defendant ;  and,  second, 
because  the  District  Court  dismissed  jlorgim's 
intervention  on  .the  ground  that  his  mortgage 
"  could  not  be  acknowledged,"  and  because  this 
was,  in  effect,  the  judgment  of  a  court  of  com- 
petent jurisdiction  in  a  proceeding  to  which 
Morgau  was  a  party,  declaring  his  mortgage  to 
be  void,  and  he  and  tliose  claiming  under  him 
were  bound  by  that  judgment.  We  do  not  think 
that  dther  ox  these  grounds  ia  well  taken. 

The  interest  of  Morgan  as  a  mortgagee  was 
not  devested  or  affected  l)y  the  judgment  of  con- 
demnation rendered  by  the  District  Court.  Dap 
V.  Mieou.  18  Wall.,  156  [85  U.  S.,  XXI.,  m]-. 
Claims  of  Marcunrd,  20  Wall,  114  rS7  U.  S.. 
XXII.,  327J.  Notwithstandiiig  the  judgment  of 
coDdetnnation,  therefore,  he  had  a  viUid  subsist- 
ing mortgage  supeiior  to  any  estate  in  the  mort- 
gaged property,  acQiiircd  by  the  judgment  of 
condemnation  or  which  could  be  acquired 
under  a  sale  made  by  virtue  thereof.  A  decree 
for  the  foreclosure  of  his  mort.irage  and  a  sale 
under  such  a  decree  would  carry  to  the  pur- 
chaser the  entire  eatitte  iu  the  mortgaged  prem- 
ises, provided  the  necessary  parties  were  made 
to  the  proceeding  to  foreclose.  It  does  not  lie 
with  the  plaintiSs  to  object  that  the  United 
States  was  not  made  defendaut  to  IVtorgan's 
suit.  The  estate  of  the  government  iu  the  prop- 
[2983  erty  having  been  determined  by  the  death  of 
Avegno,  it  is  now  of  no  concern  to  anyone,  so 
far  aa  it  respects  the  title  to  the  property, 
whether  the  government  was  represented  in  the 
suit  of  Morgan  lo  enforce  his  mortgage  or  not. 
Without  pointing  out  who  were  the  necessiirv 
and  proper  porUes  to  such  a  suit,  the  plainlilfs 
say  thai  Avegno  was  neither  a  necessary  nor  a 
proper  party,  and  tliat  >is  he  was  the  sole  dt;- 
feodimt  the  Circuit  Court  was  williout  jurisdic- 
tion to  niuke  ai)y  dcciec  in  tUe  suit  brought  by 
Morgan  to  enforce  his  mortguge. 

One  iiiL-iwer  of  the  defcndunta  to  this  conten- 
tion of  Uiuplaiutiffs  is,  that  the  proceedings  and 
decree  of  luc  District  Court,  in  the  suit  brongbt 
by  the  Unitcfl  States  to  enforce  the  forfeiture  of 
the  morlgjigfd  premLscs,  was  void  because  there 
wiLS  no  suthck-ut  averment  in  the  libel  of  a  prc- 
liniiiiiiry  Kciziire,  b^  authority  of  the  President, 
of  the  ptx  iniscs  against  which  the  libel  was  filed, 
U.S. 


aa  required  by  the  Act  of  July 17, 1662,  and  that, 

consequently,  the  title  of  Avegno  was  never 
devested,  and  he  was  not  only  a  necessary  but 
the  only  proper  party  to  the  suit  of  Morgan  to 
foreclose  his  mortgage.  We  have  not  found  it 
necessary  to  pass  upon  this  question.  Assuming 
that  the  decree  of  Gondcmnation  made  the 
District  Court  was  valid,  its  clfect  was  to  vest  in 
the  United  States  an  estate  in  the  propertv  con- 
demned, for  the  life  of  Avegno,  and  it  left  in 
Avegno  no  estate  or  interest  of  any  description 
which  he  could  convey  by  deed  or  devise  by 
will ;  but  the  ownership,  alter  his  death  was  in 
nowise  affected,  ezcept,  by  placing  it  beyond  his 
couti'ol  while  living,  WalUuh  v.  Van  JUticiek, 
n  U.  8.,  2U2  [XXIII,,  473]  ;  Pifcev.  WamU,  M 
U.  S.,  711  [XXIV.,  8071,  and  i'Vracft  v.  Wade. 
102  U.  8.,  132  [XXVI.,  44],  The  cases  cited 
also  declare  that  the  Joint  Resolution  oasscd 
contemporaneously  with  the  Act  of  July  17, 
18ii2,  12  Stat,  at  L.,  637,  was  intended  for  the 
benefit  of  the  heirs  of  the  person  whose  property 
was  condemned,  to  enable  them  to  take  the  in- 
heritance after  bis  death.  And  in  the  case  of 
Pike  V.  Waasetl,  idd  tupni,  a  bill  filed  during  his 
lifetime  by  the  children  of  the  person  whose  life 
estate  had  been  condemned  and  sold,  to  protect 
tlie  property  from  the  incumbrance  arising 
from  the  failure  of  the  purchaser  of  tlie  life  es- 
tate to  pay  the  current  taxes  thereon,  was  sus- 
tained, the  court  declaring  that,  as  there  was  no  [299 
one  else  to  look  af  ter  the  mterests  of  the  succes- 
sion, the  children  might  be  properly  permitted 
to  do  so. 

These  decisions,  alone  considered,  apparently 
sustain  the  contention  of  the  plaintiffs,  that  a 
decree  in  a  suit  to  foreclose  tiie  mortgage,  to 
wliich  Avegno  was  the  sole  defendant,  was 
without  the  necessary  parties,  and  was,  there- 
fore, void  for  want  of  juiisdiction  in  Uie  court 
to  render  it. 

The  answer  of  the  defendants  to  this  contcn* 
tion  of  the  plalntiSs  is,  that,  as  the  mortgage 
executed  by  Avegno  contained  the  pwt  de  non 
alienavdo,  he  was  a  proiior  and  the  only  neces- 
sary party  to  the  suit  brought  by  Morgan  to 
foreclose  his  mortgage. 

The  effect  of  the  stipulation  in  a  mortgiige 
called  the  pact  de  non  altenando,  by  which  the 
mortgagor  agrees  not  to  alienate  or  incumber 
Uie  mortgacred  premises  to  the  prejudice  of  the 
mortgage,  "is  well  settled  in  Louisiana.  In 
A'at/ian  v.  Les,  2  Mart,  {N.  8.),  32,  the  effuct 
was  decided  to  be,  that  "  The  mortgagee  is  not 
bound  to  pursue  a  thiixl  possessor,  b\it  may  liuve 
the  hypothecated  property  seized  in  ria  exeeu- 
tina  as  if  no  change  had  taken  place  in  its  pos- 
sessors, because  any  alioualion  or  transfer  made 
iu  violation  of  the  jtaet  de  non  atiemtntio  is  ivao 
jui-e  void  as  It  relates  to  tlie  creditor,  and  that 
this  effect  of  the  poet  is  not  annulled  by  the  pro- 
visions of  the  Civil  Code  in  relation  to  mort- 
gages, and  the  ndcs  laid  down  for  pursuing  the 
action  of  mortgage." 

In  &anbrmtgh  v.  McCall,  4  La.  Ann.,824,  the 
court  reviewed  the  cases  on  this  subje- and 
held  Uiat  where  a  mortgage  contained  the  pact 
de  non  aXienandn,  one  who  subsequently  pur- 
chases the  property  from  the  mortgagor  cannot 
claim  to  be  in  any  better  condition  than  his 
vendor,  nor  can  he  plead  any  exception  which 
the  latter  could  not,  and  that  any  alienation  in 
violaUon  of  the  poet  ia  null  as  to  the  creditor. 
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These  cases,  and  those  dted  In  the  note,*  es- 
[3001  tablish  the  rule  that  where  a  mortgage  containa 
thepa^de  nm  aHautndo  the  mort^gee  may 
enforce  his  mortgnge  proceeding  against  the 
mortgagor  alone  notwitbstanding  the  aliena- 
tion of  the  property,  and  that  all  those  claim- 
ing under  the  mortgagor,  whether  directly  or 
remotely,  will  be  bound,  although  not  made 
parties. 

In  the  present  case,  and  in  the  later  case  of 
Sititlda  y.Schiff,  36  La.  Ann.,  645.  the  Supreme 
Court  of  Louisiana  has  Iield  that  there  was 
such  a  privity  between  a  person  whose  life  es- 
tate baa  been  condemned  under  the  Act  of  July, 
17,  1662,  and  his  heirs,  ttiat  the  latter  were 
bound  by  a  suit  and  decree  to  enforce  a  mort^ 
gage  executed  by  their  ancestor  containing  the 
poet  dd  non  alienondo,  to  which  the  ancestor 
alone  bad  been  made  a  party  defendant. 

We  think  this  decision  is  right.  It  is  sustained 
1^  ibe  case  of  Watlach  v.  Van  Riaieiek,  uM  iu- 

n,  as  will  appear  by  the  following  passages 
n  the  opinion  of  th?  coijrt  in  that  case,  de- 
livered Inr  Mr.  Juttice  Strong: 

"If  it  be  contended  that  the  heirs  of  Charles 
S.  Wallacb,"  the  person  whose  property  ttad 
been  condemned,  "cannot  take  by  descmt  un- 
less their  father,  at  bis  death,  was  seised  of  an 
ertate  of  inheritance,  «.  g.,  reversion  or  a  re- 
mainder, tt  may  be  answered,  that  even  at  com- 
mon law  it  was  not  always  necessary  that  the 
ancestor  should  be  sciseil  to  enable  the  heir  to 
take  by  desceoL  BheUej/'f  Case  is,  tliat  where 
the  ancestor  raisht  have  taken  and  been  seised 
the  heir  shall  inherit.  Fortcscue,  <7.,  in  Thorn- 
Sv  T.  FtuHoood,  1  Str.,  818.  If  It  were  true 
that  at  common  law  the  heirs  could  not  take  in 
any  cose  where  their  ancestor  was  not  seised  at 
Us  dcaUi,  the  present  case  must  be  determined 
by  the  statute.  Charles  8.  Wallnch  was  seised 
of  the  entire  fee  of  the  land  before  its  confisca- 
tion, and  the  Act  of  Congress  interposed  to  take 
^m  him  that  seisin  for  a  limited  time.  That 
it  was  competent  to  do,  attaching  the  limitation 
for  the  beneflt  of  the  heirs.  It  wrought  no  cor- 
niptioD  of  blood.  Id  Lord  de  la  Warr^s  Case, 
11  Coke,  1  a,  it  was  j-esolved  by  the  Justices 
thnt  there  was  a  diifcrcDce  betwixt  disability 
personal  and  temporary,  and  a  disability  abso- 
lute and  perpetual;  as,where  one  is  attamtcd  of 
[301]  treason  or  felony,  that  is  an  absolute  and  per- 
petual disability,  by  corruption  of  blood,  for 
any  of  his  posterity  to  claim  any  inhenlancein 
fee  simple,  eilhcr  a.s  heirto  him  or  to  any  ancestor 
above  liim;  but  when  one  is  disabled  by  Parlia- 
ment (without  any  attainder)  to  claim  the  dig- 
nity for  his  life,  it  is  a  personal  disability  for 
his  life  only,  and  his  heir,  after  his  deutb,  mny 
claim  as  heir  to  him  or  to  any  ancestor  above 
bim.'  There  is  a  close  analogy  between  that 
case  and  the  present  Without  pursuinc  this 
discusi^on  further,  we  repeat,  that  to  hold  that 
any  estate  or  interest  remained  in  Chailvs  S. 
Waliach  after  the  confiscation  aud  sale  of  the 
loud  in  controversy,  would  defeat  tlie  avowed 

Jiurpose  of  the  Coo&scation  Act  and  the  only 
ustmcation  for  its  enactment;  and  to  hold  that 

'Donaldson  v.  Maurin.  1  La.,  29;  Moss  v.  Collier,  U 
Lb.,  183;  Lawrenoe  v.  Burtlie.  15  La.,  2(17 ;  NIcolct 
V.  Horeau.IH  La..  818;  OucsDitrd  v.  Soulle,  8  La. 
Aral.,  A8 ;  SuccqmIod  of  Vaacoiirt,  II  La.  Ann.,  883; 
Smith  NetttM,  13  La.  Ann^  241:  Murphy  v.  Jao- 
4ot,  a  Rob. JLiU.  Sn ;  N.  0.  Obi  Co.  AUcn,  4  Boh 
(La.),SW:DoAlT.CXalii,6itob.(La.),68. 

•78 


the  Joint  Besolution  was  not  Intended  for  the 
beneflt  of  his  heirs  ezclusivEdy,  to  enable  them 
to  take  the  inheritance  after  nls  de^  would 

give  preference  to  the  guilty  over  the  innocent. 
We  cannot  so  hold." 

These  extracts  show  that  it  was  the  opinion 
of  the  court  that  the  children  of  a  person  whose 
estate  was  condemDcd  under  the  Act  of  July 
17, 1863.  took,  at  his  death,  by  descent  as  hia 
heirs,  the  fee  simple,  and  did  not  derive  their 
title  from  the  United  States  or  by  virtue  oi  the 
Confiscation  Act 

Avegno,  the  mortgagor,  was.  therefore,  the 
only  person  necessary  to  be  made  a  party  to  the 
suit  brought  by  Morgan  to  foreclose  his  mort- 
gage, and  the  proceedings  and  sale  were  valid 
and  binding  on  tbeplaintms,  and  vested  In  Mor- 
gan a  good  tiUe  to  the  raemisos  In  diqmte,  which, 
fie  conveyed  to  the  ddendants. 

But  the  plaintiUs  insist  that  the  mortgage  had 
been  declared  inoperative  and  void  by  the  Dis- 
trict Court  in  dismissing  the  intervention  of 
Morgan  in  the  proceeding  to  condemn  the  mort- 
gaged property,  and  that  the  defendants  are 
bound  by  that  judgment  There  are  two  an- 
swers to  this  contention.  The  first  is  that  this 
defense,  if  It  be  a  defense,  should  have  been 
pleaded  In  Morgan's  suit  brought  to  enforce  his 
mortgage.  The  decree  of  a  court  of  competent 
jurisdiction  cannot  be  collaterally  attacked  by 
averring  and  provin''  that  there  was  a  good  de- 
fense to  the  suit,  if  the  defendant  had  oioscii  to 
make  it.  The  second  answer  Is  that  the  Uls-  [302] 
trict  Court  was  without  jurisdiction  to  pass 
upon  the  validity  of  the  mortgage  in  the  sxjit 
for  the  condemnation  of  the  mortgaged  prop- 
erty. Siffclow  V.  Forrest,  9  Wall..  3!JG  [7C  U. 
9.,  XIX.,  cm];  Day  v.  Micouliuprah  Glainu 
qf  Mareuard  impra].  It  does  not  cleany  appear 
from  the  record  that  the  District  Court  in- 
tended, by  its  decree  dismissing  the  interven- 
tion of  Morgan,  to  pass  upon  ilie  validity  of  the 
mortgage;  out  if  its  decree  is  to  be  Interpreted 
as  declaring  the  mortgage  to  be  invalid  and 
void,  Uie  court  exceeded  its  jurisdiction,  and 
the  decree  was  without  effect  upon  the  mort- 
gage. 

In  our  opinion,  therefore,  Morgan  acquired  a 
good  title  to  the  premises  in  conti-oversj'  by  his 
purchase  at  the  sale  made  to  satisfy  his  mort- 
gage lien,  and  bis  deed  to  the  defendants  hav- 
mg  vested  them  with  his  title,  the  judgment  of 
the  Supreme  Court  of  Louisiana  hi  their  favor 
was  right. 

Jud^tneni  affirmed. 

True  copy.  Teet: 

James  H.  HoKenner,  Clerk,  Sup.  Court,  U,  S. 


TOWN  OF  SANTA  ANNA,  W  in  Err.,  ^339] 
e. 

AUGUSTUS  FRANK. 

(See  8.  C  Bcportor*B  cd.,  839,  HO.) 

Trial  vntJtout  jury— general  finding— tpeeuU 
finding— common  eoant*. 

1.  In  a  suit  tried  by  the  court  without  a  Jury, 
where  there  fa  do  spocfol  finding  of  facts,  the  gen- 
eral flndlDK  of  the  IsBuea  for  the  plaintiff  Is  not  open 
to  review  Er  this  court.  .         ^  ,  , 

1  In  UUnola.  In  an  action  on  town  bonds,  tried 

^    118  AJ,  & 
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vltbout  >  Jurr.irtiere  there  ttftgenenlflndlnff  odIt 
for  tbe  plalnnff  by  the  court  and  a  ipeolal  count  u 
Joined  In  the  decloratlOD  with  the  oommon  (xnints. 
although  queatlone,  u  to  the  l^gtd  authMitf  ot  tbe 
town  to  lomie  the  bonds,  fairly  arise  upon  the  special 
count,  their  determination  cannot  affect  the  Judg- 
Bont,  for  the  commoo  counts  are  sulBolent,  under 
the  Statutes  of  that  State,  to  support  tbe  Judgment, 
without  referenee  to  any  quesnoo  of  the  h«al  au- 
thorl^  to  Issue  the  bonds  described  lo  the  special 
count. 

[No.  1166.1 
StUmitted  Jan.  9, 1885.   Bonded  Jan.  £6, 1885. 

r\  ERHOR  to  the  Circuit  Court  nf  tbe  United 
Stntes  for  tbe  Southern  District  of  nii&oiB. 
The  histoiy  and  facts  of  the  case  suffldently 
api>ear  in  the  opinion  of  the  court 

Mmri.  Hamilton  Spencer  and  Thonuu 
F.  Tipton,  for  plaintiff  in  error. 
Mr.  T.  C.  mmihmTt  for  defendant  in  error. 

Mr.  Jv$ttee  HarlM  delivered  the  opinion  of 
the  court: 

Tlic  first  count  In  the  declaration  iaupon  cer- 
tain bonds  and  coupons  purporting  to  be  tbe 
obligations  of  the  Town  of  Santa  Anna,  in  the 
StAte  of  Illinois,  and  to  have  been  issued  in 
ptii-suancc  of  an  Act  of  the  Legislature  of  Illi- 
uois,  eutitlcd  "An  Act  to  Amend  tbe  Articles 
of  Association  of  the  Danrilie.  Urbana,  Bioom- 
tngton  and  Fekin  Railroad  Company,  and  to 
E.\iend  tbe  Powers  of  and  Confer  a  Cburter 
upon  tbe  Same,"  approved  February  38,  1867, 
uud  iu  accordauce  with  tbe  vote  of  tbe  electors 
of  said  towQsbip,  at  the  special  election  held 
July  21,  1806.  The  dccliiration  also  contains 
the  common  couDts  for  money  paid,  money  had 
and  received,  etc.  A  jury  having  been  wiivicd 
by  a  stipulation  in  writing,  tlie  case  was  tried  bv 
tuecourt.  Tlie  bill  of  exceptions, which  emboa- 
iesall  the  cvidencc.does  not  show  any  exception 
by  eitber  parly  to  the  admission  ofevideiice,aDd 
[S40]  concludes:  "  This  was  all  tbe  evidence  olTered 
by  citber  party,  and  tbercupon  tlie  court  found 
tlic  issues  for  tbe  plaiutill.'  A  judgment  was 
entered  for  plaintiff,  and  a  motion  in  writing 
for  new  trial  was  ovemiled,  to  which  defendant 
excepted. 

1.  There  is  no  special  finding  of  facte ;  and 
the  general  finding  of  tbe  issues  for  the  pl^nt- 
iff  is  not  open  to  review  by  this  court.  Mar- 
tihton  v.  lairhanka  [ante,  863]. 

2.  The  questions  discussed  by  counsel  for  tbe 
defendant,  as  to  tbe  legal  authority  of  tbe  Town 
to  issue  tbe  bonds  referred  to,  fairly  arise  upon 
the  first  count  of  tbe  declaration.  But  tbeir 
detomination  cannot  affect  the  judgment,  for 
tbe  common  counts  are  aufflcient,  under  the 
statutes  of  Illinois,  to  support  the  iudgmant. 
witbout  reference  to  anv  question  of  the  legal 
authority  to  issue  the  bonds  described  in  the 
first  count.  Rev.  Stat.  Rl.,  1870.  ch.  110.  sec. 
A8;  Bond  v.  Dvsiin  [ante,  835]. 

Judgment  affirmed. 
Twue  copy.  Test : 

James  H.  UoEeDney.  Qerk,  Sup.  Court  V.  B. 


L.  R.  TUCKER  bt  al.,  PIffk.  in  Err.,  [203] 

V. 

CLARA  MA8SER,  Widow,  Airo  ELI8HA 
MASSER  AKD  ARCHIE  REED  MASSER. 
Heirs  at  Law  of  Frank  Mabseb,  Deceased. 

1^  &  O,  Beporter's  ed..  SOB,  SOL) 

IRntng  datm-^vaUditjf  ^. 

h  A  patent  for  a  placer  mining  claim,  oomposed 
of  distinct  mining  locations,  some  of  whloh  were 
made  after  1870,  and  tosether  embradnv  over  one 
hundred  sixty  acres  Is  valid. 

Z.  Smelting  Go.  v.  Kemp,  XXVL.  f<^owed. 
[No.  84.) 

Submitted  Oct.  tO.  1884,  and  Jan.  9,  1886. 
Decided  Jan.  £6, 1885. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  tbe  District  of  Colorado. 
The  history  and  facts  of  the  case  sufficiently 
appear  in  the  (»toion  of  tbe  court 

Mettr*.  L.  C.  Rockwell  and  Chmrles  J. 
Rowellt  for  plaintifli  hi  error. 
Mr.  T.  A.  ureen,  for  defeudants  in  error. 

Mr.  Justice  Field  deUvered  the  ofdnlon  of 

the  court. 

This  is  an  action  uf  ejectment  for  Oie  posses- 
sion of  three  lots  in  what  is  known  as  Stevens' 
and  Letter's  Subdivision  of  the  Ci^  of  Lead- 
ville,  in  Lake  County,  Colorado.  The  com- 
plaint is  in  tbe  usual  form,  under  the  practice 
established  in  that  State,  where  the  action  is 
brought  to  obtain  possession  of  land  alleged 
to  be  part  of  the  public  domain,  but  of  which 
the  plaintiff  claims  to  have  a  better  right  of 
possession  than  his  adversary.  It  alleges  that 
on  the  10th  of  March,  1879,  the  plaintiff  was 
and  still  "is  the  owner,  by  prior  actual  posses- 
sion on  the  public  domain,  and  by  superiority 
of  possessory  title,  and  entitled  to  the  immedi- 
ate possession"  of  tbe  described  premises,  and 
that  they  are  of  the  value  of  |5,000;  that  on  the 
20tb  of  that  month  the  defendants  wrongfully 
and  unlawfully  entered  upon  tbe  premises,  and 
wrougfullyand  unlawfully  withheld tbem  from 
tbe  plaintiff  to  his  damage  of  |1.000;  that  the 
rents  and  profits  of  the  premises,  from  thedate 
of  tbe  ouster,  have  been  $300  a  month,  and 
aggn^gate  $3,000.  The  plaintiff,  therefoi-c.asks 
judgment  for  tbe  possession  of  the  premises 
and  for  tiie  damages,  rents  and  profits.  Tbe 
answer  of  Uie  defendants  denies  tbe  general  al- 
legations of  tbe  complaint  and  avers  that  they  [204j 
are  tbe  owners  of  the  premises  and  entitled  to 
their  possession. 

On  the  trial,  the  plaintiff  offered  proof  tend- 
ing lo  show  prior  oceiination  of  tbe  promises.tbe 
erection  of  some  buildings  thereon,  bis  forcible 
dispossession  by  tbe  defendants,  and  the  dam- 
ages be  bad  sustained. 

The  defendants  introduced  in  evidence  a  pa- 
tent of  tbe  United  States  to  William  H.  Ste- 
vens and  Levi  Z.  Leiter,  bearin:;  date  Novem- 
ber 6,  1878,  which  covered  tbe  premises  in 
controversy,  and  traced  title  from  tbe  patent- 
ees through  sundry  nufm*  conveyances.  The 
patent  was  for  a  placer  mining  claim,  and  the 


lU  V.  8. 


NOTB.— Ownership  of  mine*;  U.  8.  StatttU  oi  to; 
rlgMlomvumtt^uajafise.  Bee  not<  bo  U.  8.  v.  Ou- 
ullcro,  87  fTs.  ^ lllBokJ,  XVII.,  liOU. 

9W 


Digitized  by 


Google 


SUFBEMB  COUBT  QT  TBB  UktTBD  SXATBa 


Oct.  Tbbu, 


plaintiff  WM  allowed,  ualsst  the  objections  of 

tLe  defendant,  to  iotroduce,  for  the  purp(»eof 
impcacbioc  the  patent,  the  proceedings  before 
the  Land  Department  of  the  Goverument  upon 
which  it  was  issued.  AaA  the  court  decided 
that  as  it  appeared  upon  such  proceeduigs  that 
thepateot  was  issura  upon  four  mining  loca- 
tions made  after  1870  united  in  one  claim,  em- 
bracing two  hundred  and  ninety  acres  or  there- 
abouts, the  patent  was  invalid  and  passed  no 
title  to  the  patentees,  holding,  in  e^ect,  that 
several  distinct  mining  locations  could  not  aft- 
er tliut  year  be  thus  united  in  one  claim  for 
which  a  single  patent  could  be  issued.  The 
plaintiff  accordingly  recovered. 

The  validity  of  a  patent  for  a  placer  mining 
claim,  competed  of  distinct  mining  locations, 
some  of  which  were  mode  after  1870,  and  to- 
gether embracing  over  one  hundred  and  sixty 
acres,  was  sustained  in  the  case  of  Smelting  Co. 
V.  Kerm,  before  us  at  October  Term,  1881,  104 
U.  S.,  636  [XXVL,  875].  AU  the  questions 
presented  in  the  cose  at  bar  were  there  fuUv 
considered  after  two  arguments  of  counsel, 
and  we  have  seen  no  reason  to  question  the 
soundness  of  the  conclusions  we  then  reached. 

Thejudgment  bcloto  must,  Otei-^'ore,  upon  tJie 
authority  of  that  ease,  be  reversed  and  the  cause 
be  remanilcdfar  a  new  trial;  and  it  is  so  ordered. 

True  copy.  Test :  _ 
JamcsU.  UcKenner,  Clerk,  Sup.  Court,  V.  S. 


ANNA  M.  PRICE,  Widow  of  Alfhed  J. 
Price,  bt  al.,  P/j/i.  in  Err., 

V. 

PENNSYLVANIA  RAILROAD  COMPA- 
NY, Op^ting  the  Western  PiufXBVLVANrA 
Railroau. 

(Sec  S.  C  Reporter's  od.,  Xl&4SSt.) 

Mail  agent — u>7ien  a  passenger — it^jurp  ttf,  ^ 

railroad. 

1.  A  United  States  postal  clerk,  who  Is  cnrricd 
iritta  ninlt  mutter  on  u  milrond  tniin  wltlioiit  e\tm 
chnrge,  ts  iiu  more  k  pns>f-ii<fcr  iK-cuift'  lie  Is  In 
cbarjrcof  tlio  mail,  nor  t>eutusi!  no  other  uoiniicnsa- 
tlon  1b  mw\a  for  bU  tnumportution,  than  U!  tie  hud 
no  such  t  tiarge. 

2.  The  f^tututcsof  the  United  States  do  not  ^ive 
to  persons  Mi  employed  any  rlorbt,  as  axnlnst  the 
rafli'oiid  cotnpBay,  Which  would  not  twloug  tu  any 
otli'T  person  in  a  slmnur  cntployment  by  others 
Uiiui  the  United  States,  and,  thercforo,  oo  qiiL-8tion 
ot  I'edoral  authority  Im  involved  in  a  state  Judsnicnt 
Id  an  iictlon  brought  to  recover  of  u  rallrouu  com- 
pany for  injuries  received,  while  so  emfdoyed,  by  its 
neirlliceQce. 

[No.  166.) 

Submitted  Jan.  IS,  18S5.   Decided  Jan.  g6, 18S5. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Pennsylvania. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Jfews.  Charles  A.  Ray,  Edward  A. 
Newman  and  Thomas  91.  Bayne.  for 
pluintifTs  in  error. 
Mr.  Joho  Dalaell*  for  defendant  in  error. 

jfr.  Justice  Miller  delivered  the  opinion  of 
the  court: 


NOIX.— Irfabdttv  ttf  earrier  for  litfury  to  pttsecii' 
gers  earrkd  fiworrtdinamajtass.  8oc  note  U>  U. 
K  Co.  T.  Logwood, «  U.  a  a<  WolL),  XXl^  OSS.  \ 
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A  statute  of  Pennsylvania,  passed  tn  1851, 
makes  the  provision,  now  become  common,  for 
a  recovery,  by  the  widow  or  children  of  a  per- 
son whose  death  was  caused  by  the  negligence 
of  another,  of  damages  for  the  loss  (hTUm  (to- 
ceased. 

A  statute  passed  April  4,  1868,  provides  that 
"Where  any  person  shall  sustain  personal  in- 
jury or  loss  of  life  while  lawfully  engaged  or 
employed  on  or  about  the  road,  wor&,  depot 
and  premises  of  a  railroad  com[>any,  or  In  or 
about  any  train  or  car  therein  or  thereon,  d 
which  company  such  person  is  not  an  emplirjfi, 
the  right  of  action  or  recovery  in  all  such  cases 
against  the  company  shall  be  such  only  as 
would  exist  if  such  person  were  an  tmjfioyi; 
P}-onded,  That  this  section  shall  not  apfdy  to 
passengers." 

The  plainti£F  in  error  sued  the  defendant  in 
error  for  the  loss  of  her  husband  by  a  deaUi 
which  the  jury,  by  the  following  special  ver- 
dict, found  to  be  caused  by  the  negligence  of 
the  Company's  servant  or  servants: 

"  We  find  for  the  plaintiff  in  the  sum  oi 
($5,000)  five  thousand  dollars,  subject  to  the 
opinion  of  the  court  on  the  question  of  law  re- 
served, to  wit:  we  find  tliat  A.  J.  Price  at  tbe 
tiuie  of  his  deatli  was  rout^  agent  of  the  United 
Stutes  PostotUce  Department,  duly  appointed 
and  comuiissioned,  his  roulc  being  on  the  West- 
em  Pcnnsvlvania  Kailmad  fnrni  Allcglicny  City 
to  lilaii'sville,  ill  the  SLiU;  oi  I  '('iinsylvunia;  Uiat 
his  duties  as  such  agent  rcquia-d  Iiim  to  be  on 
the  mall  car  on  the  iiinil  train  i»f  suid  road  to  re- 
ceive and  deliver  mail  iimtter;  that  for  the  pur- 
pose of  his  busincts  and  tliat  of  the  Poslal  De- 
partment, anil  in  iiccordainx'  with  the  laws  of 
the  United  Slates  and  the  ici^uliilious  of  the 
PostolTlcc  Dcpiirtment,  and  acceptance  there- 
of liy  the  liuilmud  Compaiij',  one  end  of  the 
bngi;;iigc  car  ou  the  mail  tniiu  was  divided  off 
and  nitud  up  for  the  ase  of  the  Department  in 
carrying  the  mails,  and  that  the  duties  of  the 
said  route  ngctu  required  him  to  be  in  said  room 
in  tbe  car  during  the  running  of  the  train;  that 
said  Price  was  daily  on  said  tmin,  making  a 
round  trip  from  Allegheny  City  to  Blairsville 
and  return;  that  on  the  23(1  day  of  July,  1877, 
while  at  his  post  in  his  room  on  said  car,  'hlr. 
Price  was  killed  in  a  collision  of  the  mail  train 
coining  west  with  anotlier  train  of  the  defend- 
ant Cumiuiny  going  east. 

That  said  collision  was  caused  by  the  negli- 
gence or  misconduct  of  the  conductor  and  en- 
gineer in  charge  of  the  train  going  east,  in  neg- 
leciiug  or  disobeying  orders  and  in  failing  to 
take  necessary  precaution  to  avoid  a  collision. 

We  find  that  the  Pennsylvania  Railroad  Com- 
pany, by  resolution  dated  April  10,  1868,  ac- 
cepted the  provisions  of  the  Act  of  Assembly, 
approved  4th  April,  1868  (P.  L.,  p.  69),^ and 
that  (at  the)  time  of  the  collision  the  Pa.  R.  R 
Co.  was  operating  the  Western  Pennsylvania 
Riilroad  under  lease. 

If,  under  this  finding  of  facts  and  under  the  [SXOl 
Acts  of  Congress  and  Acts  of  Assembly  offered 
in  evidence  and  the  postal  regidations  in  evi- 
dence, the  court  should  be  of  the  opinion  that 
the  plaintiffs,  as  widow  and  children  of  de- 
cfiiscd,  arc  entitled  to  recover,  then  judgment 
to  be  entered  on  the  verdict  in  favor  of  tlie 
plaintiffs. 

If  the  court  should  be  of  the  opinion  that  the 
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law  Ib  witb  the  defendant,  then  Judgment  to  be 
entered  in  favor  of  tlie  defendant,  rum  obstante 
veredicto." 

Upon  this  verdict  the  Judge  of  the  trial  court 
held  that  the  decciised  was  a  person  engaged  in 
and  about  the  train,  within  the  meaning  of  the 
Act  of  18C8,  but  that  he  was  also  within  the 
proviso  as  a  Dassenger,  and  gave  judgment  for 
plaintiff  on  the  veiaici  The  judnnent  was  re- 
versed by  the  Supreme  Court  of  Pennsylvania 
on  the  ground  that  the  deceased  was  not  a  pas- 
senger within  the  incaaiag  of  the  proviso,  and 
a  judgment  was  renderra  for  defendant,  to 
which  this  writ  of  error  is  prosecuicd. 

The  plaintlif  argues  here,  and  insisted 
throughout  the  progress  of  the  case  in  the  State 
Courts,  that  by  reason  of  certain  hiws  of  the 
United  States  as  applied  to  the  facts  found  in 
the  verdict  of  the  Jury,  the  decedent  was  a  pas- 
senger, and  the  Supreme  Court  erred  in  hold- 
ing other^vise. 

Tliese  laws  are  thiis  cited  in  the  brief  of 
plaintiff's  counsel: 

"Sec.  8,  Act  March  3,  1805,  18  Stat,  at  L.. 
006,  provides  that  '  For  the  purpose  of  assort- 
ing and  distributing  lettera  and  other  matter  in 
nuway  postofflces,  the  Poatmaster-Gteneml  may 
from  time  to  time  appoint  clerks,  who  shall  be 
paid  out  of  the  appropriation  for  mail  tmna- 
portation.' 

Sec.  4000,  Rev.  Stat.  U.  S.,  requires  that 
'  Every  railway  company  carrying  the  mail  shall 
carry  on  any  tjain  whicu  may  nm  over  its  road 
md  without  extra  charge  thCTefor,  all  mailable 
matter  directed  to  be  carried  thereon,  with  the 
person  In  charge  of  the  same.' " 

We  do  not  think  these  provisions  either  aid 
or  govern  the  construction  of  the  proviso  in  the 
Peonsylvania  Statute. 

The  person  thus  to  be  carried  with  the  mall 
matter,  without  extra  charge,  is  no  more  a  pas- 
senger because  he  Is  in  charge  of  the  m^,  nor 
because  no  other  coimKnaancm  Is  made  for  his 
transportation,  than  if  he  had  no  such  charge, 
nor  does  the  fact  that  he  is  in  the  employment 
of  the  Uoited  States,  and  that  defendant  is 
bound  by  contract  with  the  government  to  carry 
htm,  aiTect  the  question.  It  would  be  just  the 
Same  if  the  Company  hod  contracted  with  any 
other  person  who  had  charge  of  freight  on  the 
train,  to  carry  him  without  additional  compen- 
sation. The  statutes  of  the  United  States  which 
authorize  tliis  employment  and  direct  this  serv- 
ice do  not,  thereiore,  make  the  person  so  en- 
gaged a  t»s8enger,  nor  deprive  him  of  that 
character.  In  construing  the  Pennsylvania  Stat- 
ute. Kor  docs  it  give  to  persons  so  employed 
any  rig/U,  as  against  the  railroad  company, 
which  would  not  beloiu;  to  any  other  person  m 
a  similar  employment,  by  others  than  the  Unit- 
ed States. 

We  are,  thertfore,  {^opinion  that  no  qwttion 
of  federal  authority  toae  intolvedin  the  judgment 
of  tlie  Supreme  Court  of  Pennsylvania,  and  the 
writ  of  error  i»  accordingly  diamieeed. 
ttMiaeopT.  Test: 

James  B.  MoKomar,  (aoft,  Sup.  Court,  U.  a 
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COUNTY  OF  DAKOTA 

9. 

HENRT  H.  QLIDDEN. 
(See  B.  CU  Beporter's  ed.,  S!e-fl27J 
(km,  tetUed  by  pea-tiee,  dttmttaed— practice, 

1.  In  an  action  on  oountr  bonds,  ivhcre,  subse- 
ouently  to  the  Indmnctit  toereon.  the  county  set- 
tled with  the  Dondliolilera,  by  giving  tlic-ra  new 
bonds,  and  the  old  booda  were  destroyed,  the  writ 
of  error  \ri\l  be  dismissed. 

i.  This  court  will  receive  evidence  ilehnrn  the  rec- 
ord, atTeotf  uff  its  iwooeeding'.  in  a  ouse  beloKi  It  ou 
error  w^tpeaL 

[No.  921.1 

Submitted  Jan.  B,  iSSS.  Deeided  Jan.  t6,  2SSS. 

F ERROR  to  the  Circuit  Court  of  the  United 
Stales  for  the  District  of  Nebraska. 
On  motion  to  dismiss. 

Tills  action  was  brought  in  the  court  below, 
by  the  defendant  In  error,to  recover  tlie  amount 
ofte^  to  be  due  on  certain  interest  coupons  of 
bonds  issued  by  the  defendant. 

The  trial  resulted  in  a  verdict  and  judgment 
for  the  plainUfl  of  $14,61)3.01,  with  costs. 
Whereuptm,  the  dtfendant  sued  out  this  writ 
of  error. 

The  facia  of  the  case  are  auffldently  stated  by 
the  court. 

Mettra.  J.  H.  Woolwortli*  B.  P.  Ban- 
neyand  A.P.  Hodg^Stfor  defendant  In  error, 
in  support  of  motion. 

3ife8ar$.A.  J.  Poppletonand  J.SLmiim- 
ton,  for  plaintiff  In  error,  contra. 

JA*.  JutUce  Killer  deUvered  tho  opinion  of 

the  court: 

This  case  comes  before  as  cm  a  motfon  to  dis- 
miss the  writ  of  error. 

The  ground  of  this  motion  is  that  since  the 
judgment  was  rendered,  which  plaintilt  in  er- 
ror now  seeks  to  reverse,  tiie  matter  In  contro- 
versy has  been  the  subject  of  comprc>mi>«  be- 
tween the  parties  to  the  litigation,  which  is  in 
full  force  and  binding  on  plaintiff  and  defend- 
ant,  and  wbidi  leaves  nottiing  of  the  contro- 
versy presented  1^  the  present  record  to  be  de- 
cided. 

The  evidence  of  this  compromise  is  not  found 
in  the  rccottl  of  the  case  in  the  circuit  court, 
nor  in  any  proceedings  in  tliat  court,  and  It  is 
argued,  a^nst  the  motion  to  dismi^  that  U 
cannot,  for  that  reason,  be  considered  in  this 
court. 

It  condsts  of  duly  certified  transcripts  of  oto- 
ceedings  of  the  Board  of  Commissioners  of  Da- 
kota County,  who  are  the  authorized  rcprcsent- 
aUvcs  of  that  County  in  all  its  flnancuil  nmt- 
ters,  of  receipts  of  thepartiesorthcirattorneys.  [224] 
and  of  afiidaTita  of  persons  engaged  In  the  trans- 
action. 

These  are  undisputed  on  the  other  side.eithcr 
by  contradictory  testimony  or  by  the  brief  of 
coimsel  who  appear  to  oppose  this  motion.  They 
leave  no  doubt  of  the  fact  if  It  Is  competent  for 
this  court  to  conudor  them,  that  shortly  after 
the  judgment  against  the  County  In  favor  of 
Glidden  was  rendered,  the  parties  entered  Into 
negotiatious  to  settle  the  controversy,  which, 
after  due  deliberation  and  several  formal  meet- 
ings of  the  Board  of  CommlssIoDcra,  resulted  In 
such  settlement. 

^  I  981 
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The  judgment  in  the  case  was  rendered  on 
«ertain  coupoiu  for  interest  due  on  bonds  la- 
sued  by  said  Coimty  to  aid  In  constructing  rail- 
roiids.  These  bonds  bore  interest  at  the  rate  of 
ten  per  cent  per  annum,  and  became  due  in  the 
year  1896.  By  the  new  agreement,  the  County 
took  up  the  bonds  and  the  coupons  on  wbfcn 
Judgment  was  rendered,  and  issued  new  bonds 
bearing  six  per  cent  interest,  the  principal  pay- 
able in  the  year  1902.  These  new  bonds  were 
delivered  to  plaintiff  and  accepted  by  bim  in 
satisfaction  of  his  judgment  and  of  his  old 
bonds,  and  these  latter  were  deUvered  by  him 
to  the  county  authorities  and  destroyed  by  burn- 
ing. 

There  can  be  no  question  that  a  debtor  against 
wbom  a  judgment  lor  money  is  recovered  may 
pay  that  judgment  and  bring  a  writ  of  error  to 
reverse  it,  and  If  reversed  can  recover  back  bis 
money.  And  a  defendant  in  an  action  of  eject- 
ment may  bring  a  writ  of  error  and,  failing  to 
^vc  a  supcraedeat  bond,  may  submit  to  the 
judgment  by  giving  possession  of  the  land, 
which  he  can  recover  if  he  reverses  the  judg- 
ment by  means  of  a  writ  of  restitution.  In  boui 
these  coses  the  defendant  has  merely  submitted 
to  perform  the  judgment  of  the  court,  and  has 
not  thereby  lost  lus  right  to  seek  a  reversal  of 
that  judgment  1^  writ  of  error  or  appeal.  Aod 
80  if,  in  the  present  cose,  the  Countf  had  paid 
the  judgment  in  money  or  had  levied  a  tu  to 
raise  the  money,  or  had  in  any  utlier  way  satis- 
fied that  jud!;)iicnt  williout changing  the  rights 
of  the  ]):u1ii's  in  any  other  respect,  its  right  to 
prosecute  thiswrit  of  error  would  have  remained 
unaffected. 

But  what  was  done  was  a  very  different  thing 
from  that. 

'22fi1  ^  agreement,  on  sufficient  consideration, 
i.xzoJ  ^jjg  made,  by  which  the  judgment  itself,  the 
coupons  on  which  it  was  recovered  and  tiie 
bonds  of  which  these  coupons  were  a  part,  were 
all  surrc-ndercd  and  destroyed,  and  other  bonds 
and  other  coupons  were  accepted  in  their  place, 
payable  at  a  more  distant  date  and  with  a  lower 
rate  of  interest,  with  tlie  effect  of  extinguisliing 
Ibe  judgment  now  sought  to  be  reversed,  so 
that  tlie  plaintiff  in  that  judgment  could  not 
issue  execution  on  it,  though  there  is  no  tuper- 
tedeaa  bond  to  secure  its  payment. 

It  is  a  valid  coinproniisc  and  settlement  of  a 
much  larger  claim,  but  it  includes  this  judg- 
ment oectitsarily.  It  extinguuhet  the  cause  of 
action  in  this  cu-se.  If  valid,  it  is  a  bar  to  ainr 
prosecution  of  the  suit  in  the  circuit  coon, 
though  we  should  reverse  this  judgment  on  the 
record  ns  it  stands,  for  errors  which  may  be 
found  in  it.  To  examine  these  errors  ana  re- 
verse the  judmoent  is  a  fruitless  proceediug,  be- 
-causc  when  the  plaintiff  has  secured  his  object 
the  relation  of  the  parties  is  unchanged  uud 
must  stand  or  fall  on  the  terms  of  Uie  com- 
promise. 

It  is  said  that  to  recognize  this  compromise 
and  grant  this  motion  is  to  assume  original  in- 
stead of  appellate  jurisdiction. 

But  this  court  is  compelled,  as  all  courts  are, 
to  receive  evidence  dehort  tlie  record  affecting 
tiieir  proceeding  in  a  case  before  them  on  error 
or  appeal. 

Tne  death  of  one  of  the  parties,  after  a  writ 
of  error  or  appeal,  requires  a  new  proceeding 
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to  supply  his  place.  The  transfer  of  the  interest 
of  one  of  the  parUca,  by  assignmeiitorl^ajn^ 
dicial  proceeding  in  another  court,  as  In  bank- 
ruptcy  or  otherwise,  is  brought  to  theattentlMt 
of  the  court  by  evidence  outside  of  the  original 
record,  and  acted  on.  A  release  of  errors  may 
be  filed  as  a  bar  to  the  writ.  A  settlement  of 
the  controversy,  with  an  agreement  to  dismiss 
the  appeal  or  writ  of  error,  or  any  stipulation 
as  to  proceedings  in  this  court,  signed  by  the 
parties,  will  be  enforced,  as  an  agreement  to 
submit  the  case  on  printed  argument  alone, 
within  the  time  allowed  by  the  rule  of  this  court. 

This  court  has  dismissed  several  suits,  on 
^rounds  much  more  liable  tothc  objcctiou  raised 
than  the  present  case,  as  in  the  cnse  of  Clereland  {] 
V.  CIiaTuberlain,  1  Bhick,  410  [66  U.  S.,  XVII., 
98],  where  the  plaintiff  hi  error,  having  bought 
out  the  def  enduit'8  Interest  in  the  matter  in  con- 
troversy  and  having  control  of  both  sides  of  the 
litigation  in  the  suit,  still  sought  for  other  pur- 
poses to  have  the  case  decided  by  this  court. 
On  evidence  of  this  by  aflldavits  the  court  dis- 
missed the  writ  Similar  cases,  in  regard  to 
suits  establishing  patent-rights  or  holdinc  them 
void  by  the  inferior  courts,  as  in  Lord  v.  Vettzie, 
8  How.,  254;  Wood  Paper  Co,  v.  Zfrflt,  8  WnU., 
886  [75  U.  S.,  XIX., SaO], have bccu  dismissed, 
because  the  parties  to  tlic  suit  having  settled  the 
matter,  so  that  there  is  no  longer  a  rt^id  contro- 
versy; one  or  both  of  tliem  were  seeking  a  judg- 
ment of  this  court  for  improper  piirix»sfs,  \\\  re- 
gard to  a  qticntion  which  exists  no  longer  be- 
tween those  parties. 

It  is  by  reason  of  the  necessity  of  the  cisc 
that  tlie  eviflcnce  by  whldh  sudi  matters  are 
brought  to  the  attcnUon  of  the  court  must  be 
that  not  found  In  the  transcript  of  the  original 
case,  because  it  occunod  since  that  recora  was 
made  up. 

To  refuse  to  receive  appropriate  evidence  of 
such  facts  for  that  reason,  is  to  deliver  up  the 
court  as  a  blind  instrument  for  the  peri>ctnitioo 
of  fraud  and  to  make  its  proceedings  by  such 
refusal  the  means  of  inflicting  gross  injustice; 

The  cases  and  precedents  we  have  mentioned 
are  sufficient  to  show  that  the  proposition  of 
plaintiff  in  error  is  untenable. 

In  the  case  of  the  Boardof  Liq.  v.  R.  R.  Co., 
109  U.  S.,  223  [XXVII.,  917],  a  question  arose 
on  the  presentation  of  an  order  made  by  the  au- 
thorities of  the  City  of  New  Orleans  to  dismiss  i 
suit  in  this  court  in  which  that  dty  was  plaint- 
iff in  error.  The  order  was  based  on  a  compro- 
mise between  those  authorities  and  the  railroad 
company,  which  the  board  of  liquidation  in- 
tervening here  alleged  to  be  without  authori^ 
and  fraudulent.   The  court  here  did  not  disre- 

fsrd  the  compromise  or  the  order  of  the  dty  to 
Ismiss  the  case,  but,  conslderingthattheques- 
tion  of  auUioribr  in  Uie  mayor  and  council  ef 
the  city  to  make  the  compromise,  and  of  the 
alleged  fraud  in  making  It,  required  the  power 
of  a  court  of  original  jurisdiction  to  investigsle 
and  dedde  thereon,  continued  the  case  In  this 
court  until  that  was  done  in  the  proper  court 
But  when  this  was  ascertained  in  favor  of  the 
action  of  the  mayor  and  coundl,  the  suit  ra  m 
dismissed  here  on  the  basis  of  that  compromise 
order. 

In  the  cose  before  us  we  see  no  reason  to  bn- 
peach  the  transaction     which  the  new  bonds 
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were  substituted  for  tlie  old,  and  for  the  judg- 
meot  we  are  uked  to  Tevetaoiaitd  the  wither' 
ror  i»aeeordiiu[ly  dimitaed. 
True  copy.  Teit:  _      «     „    ^  „  „ 

Jameg  H.  UcEeaner,  Oeik,  Sup.  Oouvt,  U.  B. 
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of  error  was  filed  In  the  circuit  court  and  fler- 
eral  days  befmvit  was  Issued. 

The  question,  therefore,  which  we  are  asked 
to  decide  is  a  moot  question  as  to  plaintiff  in 
error,  and  if  she  was  permitted  to  give  bail  it 
could  be  of  no  value  to  ner,a8  the  order  by  which 
she  was  remanded  has  been  executed,  and  she  is 
no  longer  in  the  custody  of  the  marshal  or  in 
prison. 

This  court  docs  not  dt  here  to  decide  ques- 
tions arising  in  cases  which  no  lonser  exist  ia 
re^rd  to  r^hts  which  ft  cannot  enforce. 
2%e  mit  of  error  it  ditmimd. 
True  copy.  Test:  _ 
James  H.  HoEenner,  Clerk,  Sap.  Oouzt.  U.  B. 


GHEONO  AH  MOT.  Ftff  in  Or., 
«. 

UNITED  ^ATES. 

(See  B.  C,  Reporter^  ed.,  iOft-SUL 

77ii»  eourtuiUnctdeeid$e(uetno  XongerexSMn^. 

Thin  court  wfll  not  deotdequflrthma  arlslnffto.ouflS 
which  no  longor  exist.  In  regard  to  risbts  wnioh  It 

oaouut  eof orce. 

[No.  1148.] 

BvimitUd  Jan,  9, 18S6,  Decided  Jan.  t6, 18S5. 

p7  ERROR  to  the  Circuit  Court  of  the  United 
X  States  for  the  District  of  California. 

On  certificate  of  division  of  opinion 

The  history  and  facU  of  the  cuse  appear  in 
tiie  opinion  of  the  court. 

Menrt.  Harvey  S.  Brown  and  Thomaa 
I>.  RiordaAt  for  plaintiff  in  enor. 

Mr.  Wm.  A.  Kaury,  Ant.  Atty-Qen.,  for 
defendant  in  error. 

ifr.  7» J A'M  Miller  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  here  is  a  Chinese  woman 
who,  arriving  at  San  Francisco  from  China, 
was  not  permitted  to  land  in  that  city,  by  reason 
of  the  Acts  of  Congress  of  May  6, 1883,  and  the 
amendatory  Act  of  1884,  and  being  forcibly 
kerA  on  board  the  Teasel,  sued  out  a  writ  of 
kaoeat  eorpita  to  obtain  her  release. 

On  a  hearing  in  the  Circuit  Court  of  the 
United  States,  it  was  ordered  that  she  be  re- 
turned on  hoard  the  vessel  in  which  she  came, 
or  some  other  vessel  of  the  same  line,  to  be  car- 
ried back  to  China;  and  she  was  placed  in  the 
custody  of  the  marshal  who  was  directed  to  ex- 
ecute the  order. 

On  undertaking  to  do  Uifs,  it  was  found  that 
the  vessel  Iiad  sailed,  and  the  marshal  placed 
his  prisoner  in  jnil  for  safe  keeping,  until  an- 
other vessel  shouki  be  at  hand  to  remove  her. 

Her  counsel,  upon  thisfttate  of  facts,  applied 
to  the  circuit  court  for  permission  to  give  bail 
cm  Ijelialf  of  the  woman  and  have  her  released 
from  custody.  The  Judges  of  the  Circuit  Court 
were  opposed  in  opinion  on  the  question  of 

EFiinting  this  tnotion  Find,  having  overruled  it, 
ave  ccTtiHed  tlie  division  to  tltla  court. 
In  the  meantime  it  is  made  to  appear  to  us, 
by  the  return  of  the  mai-shal  and  by  affidavits, 
that,  on  the  2d  day  of  October,  three  days  after 
the  order  was  made  overruling  the  motion,  and 
ten  days  before  the  writ  of  error  herein  was 
served  oy  filing  it  in  the  clerk's  office  of  tlic  cir- 
cuit court,  the  marshal  had  executed  the  origi- 
nal onler  of  the  court  by  placing  the  prisoner 
on  board  the  Steamship  New  \  ork,  one  of  the 
Pacific  Mail  Steamships,  about  to  start  for 
China,  and  that  she  departed  on  said  vessel  on 
the  7tb  dttv  of  October.  It  thus  sppears  that  the 
order  of  deportation  had  been  fully  executed, 
and  the  petitioner  in  the  writ  of  habeaa  corpus 
18]  placed  without  the  jurlsdietien  of  the  court  am*, 
of  the  United  Slates,  dx  days  before  the  writ 

lit  V.  S. 


CLAUDE  CAILLOT  AJro  EDMUND  LB- 
ROUX,  Partners  as  Caillot  A  Lebooz, 
Ftg^  in  Err., 

ft 

OUSTAYUS  F.  DEETEEN. 

(See  8.  C.  Reporter's  ed.,  215.  SUL) 

AeTum  to  writ  9(f  «fT9r— uAm  to  U  made. 

Where  no  return  has  been  mode  to  a  writ  of  error 
by  fllfng  the  tianscilpt  of  the  record  here,  either 
before  or  during  the  term  of  the  oourt  next  sucoeed- 
tng  the  flUng  of  tiie  writ  In  Oie  clroitlt  court,  this 
court  bas  auqulred  bo  jurlsdlcttoQ  of  the  case,  and 
can  acquire  none  under  tluit  writ,  the  writ  having 
then  expired,  and  It  must,  therefore,  be-dlnnlssed, 

[No.  1281.T 
SaimiUedJan.lt,188S.  DeAded  Jan.  tS,  1889. 

TN  ERROR  to  the  Circuit  Court  of  the  United 

X  States  for  the  District  of  California. 
The  case  is  sufficlmtly  stated  by  the  court 
Metan.  4,  J.  Serivur  and  Jn».  L.  Boon6t 

for  pLnintiffs  in  error. 
Meaart.  John  F.  Hanna,  Jamea  K.  Joha- 

miotxfLDAJohnA.  lVr*^/t^,foi' defendant  in  error. 

Mr.  Justice  MiUer  delivered  the  opinion  of  ISl^ 
the  court: 

It  has  been  repeatedly  decided  by  this  court 
that  where  no  return  has  l)een  made  to  a  Mrrit 
of  error  by  filing  the  transcript  of  the  record 
here,  either  before  or  during  the  term  of  the 
court  next  succeeding  the  filing  of  tlie  writ  in 
Uie  circuit  court,  this  court  has  acquired  no 
jurisdiction  of  tlie  case,  and  the  writ  having 
then  expired  can  acquire  none  under  that  writ 
and  it  must,  Uicrefore,  be  dismissed.  VWabt^- 
loa  V.  U.  B.,  6  How.,  81 ;  Ca»tro  v.  U.  8.,  8 
WaU.,  46[70U.  8..  XVUI.,  103];  Mvasina-v. 
Oataeot,  6TV'all.,  858  [73  U.  8.,  XVIIL,  811]; 
Murdoek  v.  MemjAii,  20  WaU.,  624  [87  U. 
XXn.,  440]. 

In  tlie  case  before  us,  the  writ  of  error  waa 
filed  in  the  drcuit  court  in  which  the  record 
was  March  16, 1882,  and  the  transcript  that 
was  returned  frith  it  was  filed  in  thia  court 
November  28,  1884.  Two  full  terms  of  the 
court  lud  passed,  therefore,  between  the  filing 
of  the  writ  of  error  in  the  circuit  courtand  its 
return  with  the  transcript  Into  this  court. 

It  mvat,  thortfore,  be  diamiaeed  Jar  want  «f 
juriedietion. ' 

TrueoopT.  Test:  _  _ 

James  U.  HcKenner,  Clark,  Bop.  Court,  IT.  8. 
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CHAITNCET  T>.  SPAIDS,  Hff.  in  Err., 

V. 

DENNIS  N.  COOLEY. 

(Bee  8.  a,  Reporter^  oi,  878-187.) 

DaotitiM  a*  0oidene«—ww  vromU^to  avoid 
&atute  (ff  Limitatiotu—direetion  verdict, 
w/ten  improper. 

rrbe  deotanitloD  lo  an  aotloD  to  recover  money 
oontafned  the  oommoD  moue;  oouots.  The  dofeaa- 
ant  pleaded  the  generai  lame,  and  the  Statute  of 
Limitations.  The  plaintiff  replied  a  new  promise, 
within  the  statutorr  time.  At  the  trial,  before  a 

Smjr,  be  offered  Id  evidence  a  deposltfon,  taken  un- 
ler  a  commission,  to  prove  the  new  promise.  The 
defendant  objected  to  the  deposition,  but  did  not 
state  aDTSTOund  of  objection.  The  bill  of  excep- 
tions set  forth  that  the  court  "mutained  the  objeo- 
Uon,  and  refused  to  permit  the  said  deposition  to  be 
read  to  the  Jurv,  and  ruled Itoutbeqauseof  Its  In- 
formality^."  The  doposittoD  appeaiins  to  be  regru- 
Iht  in  form ;  and  the  evidence  contained  Id  It  as  to 
the  newpromtee,  belo?  material  and  such  as  ourbt 
to  have  been  before  the  Jury :  and  the  court  below 
bavins  instructed  the  Jury  that  the  plaintiff  bad 
not  offeredtuffictent  evidence  of  a  new  promise  to 
be  submitted  to  the  Jury,  and  directed  a  verdict  for 
the  defendant ;  and  as,  11  there  was  such  new  prom- 
ise, there  was  evidence  on  both  sides,  for  the  con- 
sideration of  the  Jury,  on  the  other  Issues,  on  prop- 
er lostrucUons;  and  OS  the  blUs  of  exceptions  did 
not  purport  toaatoutallthcevldenoe  on  such  oth- 
wlaiuaai  this  oourt  reversed  the  judvnieDt  for  the 
defendant,  and  awarded  a  new  trial. 

[No.  nij 

Argued  Jan.  19,  to.  1886.  IkeidedFVb.  t,  1S86. 

rj  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

The  history  and  facts  of  the  case  apjxiar  in 
the  opinion  of  the  court. 

Mr.  S.  S.  Henkle.  for  plniotifT  la  error. 

Mes»r».  W.  Penn  Cliu>ke  and  Dcnnit  N. 
Cooley,  in  person,  for  defeodant  In  error. 

Mr,  Blatehford  delivered  the  opin- 

ion of  the  court: 

Tliis  suit  was  brought  in  the  Supreme  Court 
of  the  District  of  Columbia;  on  the  13th  of  De- 
cember, 1876,  by  Chauncey  D.  Spaids  against 
DeoolB  N.  Cooley,  to  recover  $6,593.70,  with 
Interest  from  July  1,  1868.  The  declaration 
contaius  the  common  money  counts  and  noth- 
inff  more.  There  are  two  pleas;  one  denying 
fodebtedness  and  the  other  averring  that  the 
alleged  cause  of  action  did  not  accrue  within 
three  years  before  the  suit.  The  plaintiff's  re- 
ply joins  issue  on  the  first  plea  and,  as  to  the 
second  plea,  avers  that  the  defendant  promised 
to  pay  the  debt  named  in  the  declaration  wi^- 
in  tliree  jrears  next  before  the  commencement 
of  the  suit.  At  the  trial,  the  Jury  found  "the 
issue  in  favor  of  the  defendant,"  and  there  was 
a  jud^ent  accordingly,  at  Special  Term.  The 
plaintifiT  appealed  to  the  General  Term,  which 
affirmed  the  ||udement,  and  he  brings  the  case 
here  by  a  wnt  of  error. 

There  are  four  bills  of  exceptions.  They 
show  that  the  trial  took  place  in  l^lnrch,  1880. 
The  first  one  contains  the  following  statement: 

•Head  note  by  Mr.  Justtet  BuTcnroBD. 


>OTE.— TFftat  promtec,  nel:no-wt€^gmmt  or  uau- 
mritt  taltes  caw  out  nf  SlaluU  of  LlmitaUmu.  Rc-e 
no.  ",  to  Wetzel'  v.  Buaeard,  2iV.H.  (11  Whent).  309. 

Iv^ien  a  verdict  may  be  directed  6t/  the  eimrt.  See 
nolf  to  Orund  Chute  v.  Wlneuar,  82  U.  S.{li>  WolL), 
XXI.,  17^ 

1)84 


"The  plaintiff,  to  sostain  the  Issue  on  his  part, 
offered  evidence  tending  to  show  that,  some 
time  in  December,  1866,  be  became  acquainted 
with  one  John  A.  Hudnall,  who  had  a  claim 
against  the  United  States  for  cotton,  captured 
by  the  Army  during  the  war  of  the  rebellion, 
the  proceeds  of  which  had  gone  Into  the  Treas- 
ury of  the  United  States;  that  said  Hudnall  [gf 
bad  no  means  to  employ  counsel  and  applied 
to  him  to  undertake  collection  of  his,  said 
Hudnall's,  claim  against  the  United  States;  that 
the  plaintiff  agreed  to  do  so  for  a  contingent 
fee  of  80  per  cent  of  the  amount  to  be  recov- 
ered; that  plaintiff  thereupon  associated  with 
himself  one  Joseph  Parrlsh,  to  whom  he  agreed 
to  give  one  fourth  of  the  nld  fee.  If  he  would 
astnst  htm  in  the  collection  of  said  claim ;  that, 
neither  the  said  Fairish  nor  the  plaintiff  being 
a  lawyer,  they  concluded  to  employ  the  de- 
fendant to  prosecute  the  said  case  in  the  United 
States  Court  of  Claims;  that  the  defendant  was 
absent  from  the  city  at  the  time;  that  the  con- 
tract made  by  ttie  plalntifl  with  Hudnall  was  in 
writing,  and  the  plaintiff  thinks  he  inserted  the 
name  of  the  d^eodant,  as  the  oontracting  par^ 
with  Hudnall,  at  the  suggesdoo  of  said  Parriui 
or  one  Weed,  and  because  the  plaintiff  was  not 
an  attorney  at  law;  that  the  plaintiff  and  said 
Parrish  procnrod  the  form  of  apetition  for  in- 
stituting a  suit  in  the  Court  of  Claims,  and  pre- 
pared a  petition,  and  bod  it  printed  and  filed,  ac- 
cording to  the  rules  of  the  Court  of  Claims, 
signing  the  oame  of  tbedcfendant  to  said  peti- 
tion, as  the  attorney  of  record,  without  bis 
knowledge  or  consent;  that  the  plaintiff  pro- 
ceeded at  once  under  the  rules  of  the  said  court, 
lo  liikc  some  testimony  in  the  case  on  behalf  of 
the  cluimiint;  that  ho  employed  Judge  Mer- 
riman,  a  competent  lawyer,  to  assist  him  in 
taking  the  testimony;  that  the  case  was  partly 
prcptm»l  for  trial  before  the  return  of  the  de- 
fendant to  the  city,  and,  when  he  came,  the 

filaintiff  and  said  Faniah  called  upon  him,  and 
□formed  him  what  tbey  hod  done  and  he  ap- 
proved of  it  and  agreed  to  take  charge  of  and 
prosecute  the  said  case;  that  Parrish  mid  to  the 
defendant,  that,  if  successful,  he  could  have  a 
fee  of  $5,000,  which  the  defendant  said  would 
be  entirely  satisfactory;  that  they  then  left  the 
agreement  made  with  Hudnall  with  the  defend- 
ant; that,  subsequently,  the  defendant  said  to 
the  plaintiff  that  the  contract  did  not  provide 
for  making  the  fee  a  lien  upon  the  Judgment 
which  might  be  recovered,  nnd  he  wanted 
Hudnall  to  come  and  indorse  this  stipulation  or. 
the  agreement;  that  the  defendant  afterwards 
took  mto  partnership  W.  Penn  Clark,  and  the 
firm  of  Cooicy  &  Clark  did  goon  with  the  case  [u 
and  prosecute  it  to  Judgment,  recovering  about 
$44,000,  which  was  paid  to  said  Clark;  thatths 
monev  paid  to  said  Clark  was  about  $44,000, 
and  tne  plaintiff  demanded  from  the  defendant 
his  share  of  the  fee,  which  defendant,  whowai 
about  leaving  for  his  home  in  Iowa,  said  he  had 
instructed  his  partner  Clark  to  retain,  and  not 
pay  over  any  of  the  money  until  the  plalntilt 
had  been  settled  wltli;  that  said  Clark  did  not 
pay  him  any  part;  and  that  the  fee  rettined 
amounted  to  about  $11,000.  The  plaintiff  also 
gave  testimony  tending  to  show  that  the  defend- 
ant had  on  several  occasions  promifwl  to  pay 
the  pLiintiff  his  share  of  said  fee,  and  once  ir 
,  the  City  of  Chicago,  within  three  years  bcfon 
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the  commencemcDt  of  this  suit,  had  promised 
to  pay  said  plaintiff,  but  that  he  had  uot  done 
so.  He  testiued.on  ci-oss  exainination,that,when 
Cooley  returned,  he  approached  him  and  told 
him  what  the  arrangement  was  between  him 
and  Parrish;  that  Parrish  was  to  have  one  fourth 
of  his  fee,  out  of  which  he  was  to  pay  Cooley; 
that  Cooley  said  that  was  satisfactory  and  he 
would  goon  and  prosecute  the  claim;  and  that 
that  was  the  arrangement  made  between  him 
and  Cooley.  And  the  plniotiff  further  testified, 
that  he  rendered  no  services  in  tlie  case  at  the 
request  of  Cootey  or  Clark,  and  rendered  none 
at  all  after  his  nnt  conversation  with  Coolly 
about  it." 

The  fourth  bUl  of  exceptions  contains  the 
following:  "And  whereas,  tlie  defendant  had 
pleaded  the  Statute  of  Limitations,  and  the 
plaintiff  replied  a  new  promise  within  the  three 
years  prccc;(ling  the  commencement  of  this  suit, 
the  plaintiff,  to  support  this  issue  on  his  part, 
did  testify  in  chief,  as  follows:  '  I  next  saw 
Cooley— well,  I  have  seen  him  so  many  times  I 
cannot  remember  when  the  next  time  was ;  I 
saw  him  twice  in  Chicago.  •  •  •  My  recollec- 
tion is  that  I  next  saw  him  in  1874.  Well,  I  can- 
not exactly  fix  the  time;  il  was  during  the  oyster 
season,  I  remember;  either  in  the  springer  fall. 
Well,  from  about  the  first  of  September  to  the 
latter  part  of  April  or  the  first  of  May;  mean 
between  the  first  of  September,  187^  and  the 
last  April  or  first  of  May,  187fi.  I  met  him 
in  the  stroet,  with  his  satchel  in  his  hand.  He 
[28S]  said  he  was  going  to  Washington.  I  asked 
him  if  he  intended  to  pay  me  that  money.  He 
replied,  'Yon  should  have  had  your  money  long 
*  ago,  but  my  partner,  Col.  Clark,  is  behaving 
very  badly;  he  has  got  a  portion  of  the  money 
into  his  hands  and  refuses  to  piw  you.'  He 
said:  '  I  am  now  on  my  way  to  ^Vasfiiogton;  I 
am  going  to  get  the  best  settlement  I  can  from 
Claw,  and  upon  my  return  I  will  positively 
pay  you.'  He  said  further  that  he  did  not 
Know  but  lie  would  have  to  pay  me  himself. 
And  upon  cross  examination,  he  further  testi- 
fied: 'Remember  quite  distinctly,  I  asked  Cool- 
ey if  he  was  going  to  pay  me  that  money  in  the 
HudnaU  Ocue,  or  wheUier  he  was  going  to  force 
me  to  further  proceedings  at  law.  He  said: 
'  You  outbt  to  have  had  that  money  long  ago; 
It  would  have  been  paid,  but  Clark  is  &hav- 
inff  very  badly  in  the  matter;  he  has  part  of  it 
in  liis  hands  and  refuses  to  pay  you.  I  do  not 
know  but  what  I  will  have  to  pay  you  myself.' 
That  is  as  near  precisely  what  he  said  as  lan- 
guage can  make  it.  I  think,  I  cannot  be  much 
mistaken,  that  was,  as  near  as  possible,  tlie  very 
language  he  used.  I  said  to  Cooley:  'Are  you 
going  to  pay  me  that  money  due  me  in  that  Siid- 
nall  Com,  or  are  you  going  to  force  me  to  fur- 
ther legal  proceedings  to  get  it?'  He  said:  'Mr. 
Spaids,  you  ought  to  have  had  your  money 
long  ago,  but  Sir.  Clark  is  behaving  very  badly 
in  the  matter;  he  has  a  portion  of  the  money  in 
bis  hands  ai;d  refuses  to  contribute  towards 
paying  you,  and  I  do  not  know  but  that  I  will 
have  to  payyou  myself.' "  And  this  wasall  the 
evidence  offered  by  the  plaintiff  in  support  of 
the  new  promise.  After  overruling  the  prayer 
of  the  plaintiff,  the  court  instructed  the  Jury 
that  the  plaintiff  had  not  offered  sufficient  evi- 
dence of  a  new  promise,  on  the  part  of  the  de- 
fendant, to  take  the  case  out  of  the  Statute  of 
lis  U.S. 


Limitations,  to  be  submitted  to  them,  and  di- 
rected them  to  return  a  verdict  for  the  defend- 
ant. To  which  instruction  and  direction  of  the 
court  the  plaintiff,  by  his  counsel,  excepted." 

It  must  be  infeirea,  that,  as  the  foiulii  bill  of 
exceptions  states  that  the  evidence  set  forth  In 
it  "was  all  the  evidence  offered  by  the  plaintiff 
in  support  of  the  new  promise,"  such  evidence 
is  the  testimony  referred  to  in  the  first  bill  of 
exceptions,  in  the  statement  there  made  that 
"the  plaintiff  also  gave  testimony  tending  to 
show  that  the  defendant  had,  on  scvcrstl  occa- 
sions, promised  to  pay  the  plaintiff  his  share  of 
Bi^d  fee.  and  once,  in  the  City  of  Chlc^,  with- 
in three  years  before  the  commencement  of  this 
suit,  had  promised  to  pay  aaid  [>laintiff,"butin 
regard  to  which  evidence,  notwithstanding  the 
above  statement,  the  court  afterwards  "  in- 
structed the  jury  that  the  plaintiff  had  not 
offered  sufficient  evidence  of  anew  promise, on 
tlie  part  of  the  defendant,  to  take  the  case  out 
of  the  Statute  of  Limitations,  to  be  submitted 
to  them,  and  directed  them  to  return  a  verdict 
for  the  defendant" 

The  second  bill  of  excepttooa  states  that  the 

Jldntiff  offered  in  evidence  the  deposition  of 
oseph  E.  Spaids  of  which  a  copy  Is  set  forth, 
to  which  the  defendantobjected;  that  the  court 
"sustained  the  objection,  and  refused  to  permit 
the  said  deposition  to  be  read  to  the  juiy,  and 
ruled  it  out  because  of  its  informality,  to  which 
ruling  the  plaintiff  excepted." 

The  record  shows  that  in  December,  1879,  on 
motion  of  the  plaintiff,  the  court  made  an  order 
"  That  a  commission  issue  to  John  M.  Robert- 
son, Esq.,  a  justice  of  the  peace,  of  Algonac, 
St.  Clair  County,  and  State  of  Michigan,  to 
take  the  tcstimonj'  of  Joseph  E.  Spaids,  a  wit- 
ness for  the  plaintiff,  on  the  interrogatories  and 
cross  interrogatories  filed  herein,  to  be  read  in 
evidence  on  tlie  trial  of  this  case."  The  com- 
mission was  issued  by  the  court,  under  its 
seal,  and  the  signature  of  its  clerk,  December 
37,  1879,  to  Mr.  Robertson,  empowering  him  to 
examine  Joseph  E.  Spaids  "as  a  witness  for  the 
plaintiff  in  the  above  entitled  cause,  upon  the 
mterrogatories  annexed  to  this  commission," 
"on  oath  or  aiTuniatioD."  The  entire  deposi- 
tion is  as  follows: 

"  In  the  Supreme  Court  of  the  District  of 
Columbia. 
Chauncey  D.  Spaids ) 

V.  [-At  Law.  No.  16,894. 

Dennis  N.  Cooley.  ) 
Interrogatories  to  be  propounded  to  Joseph 
E.  Spaids,  a  witness  on  behalf  of  the  ^aintiff 
in  the  above  entitled  case,  by  John  M.  Robert* 
son,  Esq.,  justice  of  the  peace,  a  commimioner 
appointed  by  the  sold  court  for  that  purpose: 

1.  What  is  your  name,  age  and  lUace  of  res- 
idents? 

2.  Of  wliat  relation  are  you  to  the  plaintiff  ? 
8.  Are  you  acquainted  with  the  defendant 

Dennis  N.  Cooley? 

4.  When  and  imder  what  circumstances  and 
where  you  first  met  himt  What  took  place 
between  you  at  that  time? 

6.  WhuQ  and  under  what  circumstances  and 
where  did  you  next  see  liimt 

6.  State  fully  and  particularly  the  conversa- 
tion which  tooK  place  between  your  father,  the 
plaintiff^  and  the  defendant  Cooley  at  that 
time? 
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Supreme  Coubt  or  the  UmrED  States. 


Oct.  Tebv, 


Answers  to  Interrogatoriea  hereunto  Anmxed. 
State  of  Michigao,  )„. 
County  of  St.  Clair, 

On  this  Uiirty-first  dav  of  December,  A.  D. 
1879,  before  me,  the  unaersigued,  a  justice  of 
the  peace  fn  and  for  said  county,  persoually 
appeared  Joseph  E.  Bpaids,  of  Algunac,  in  said 
county,  who,  being  by  me  duly  swom  accord- 
ing to  law,  doth  depose  and  say,  in  relation  to 
the  case  of  Chaunccy  D.  Spaids  tertua  Dennis 
S.  Cooley,  hereunto  anDe»d. 

Said  deponent  states  as  follows: 

No.  1.  My  name  is  Joseph  E.  Spaids;  my 
age  is  fortv-four  years;  ana  rcsidcace  is  Algo- 
nac,  St.  Clair  County,  Michigan. 

No.  2.  That  the  Mid  Chauucey  D.  Bpaids  is 
my  father. 

No.  8.  And  am  acquainted  with  the  said 
Dennis  N.  Cooley,  defendant 

No.  4.  I  first  met  the  said  Cooley  at  Chicago, 
In  the  State  of  Illinois,  about  the  year  1870 ;  Uiat 
I  was  appointed  a  deputy-sheriff  to  serve  a 
process  of  a  court,  to  wit :  a  summons,  upon 
the  said  Cooley,  in  a  suit  then  and  there  com- 
menced by  saicf  Sjmids  against  said  Cooley ;  that 
I  did  serve  said  summons  upon  said  Cooley. 

No.  5.  I  next  saw  the  said  Cooley  at  Chicago, 
aforesaid,  in  year  1874.  I  met  him  on  Randolph 
Street,  of  said  city,  going  towards  the  Pitts- 
burgh and  Port  W  ayne  depot.  I  then  went  into 
an  office  where  my  father,  the  plaintiff,  was, 
and  informed  him  that  said  Cooley  .was  in  the 
city.  He  asked  roe  where  he  (said  Cooley)  was. 
We  stepped  out  of  said  office  on  to  the  street ; 
said  Cooley  bein£  in  flight,  I  pointed  him  out  to 
2S5]  said  Spaids.  ^Ve  both  proc<M!ded  down  to  said 
Cooley,  and,  after  the  usual  compliments  were 
exchanged  between  said  Spaids  and  Cooley,  the 
following  conversation  took  place  : 

No.  6.  The  said  Spaids  asked  said  Cooley  if 
he  was  going  to  paj^  him  (said  Spaids)  the  money 
due  him  and  now  in  his  (said  Cooley's)  hands, 
in  the  Uudnall  Case,  without  my  being  obliged 
to  resort  to  legal  proceedings ;  to  which  said 
Cooley  replied  as  follows :  Mr.  Spaids,  you 
ought  to  have  had  your  money  long  ago,  for 
you  got  the  case  and  done  most  of  the  work  in 
the  case  before  I  (Cooler)  knew  much  about  it; 
but  my  partner,  Mr.  Clark,  is  acting  very  bad 
in  the  matter,  and  I  don't  know  but  what  I  will 
have  to  pay  the  whole  amount  myself ;  but  I 
am  now  on  my  way  to  Washington,  and  while 
there  I  will  try  and  get  the  best  settlement  I 
can  with  Clark,  and  on  my  return  from  there, 
which  will  be  in  about  ten  days,  you  diall  have 
your  money,  if  I  have  to  pay  it  alt  myself. 

I  paid  particular  attention  to  said  conversa- 
tion, as  I  had  often  heard  my  fatJier  speak  of 
said  case,  both  before  and  aner  I  served  said 
summons  in  1870. 

And  further  saith  not  Joseph  E.  Spaids. 

Taken,  subscribed  and  sworn  to  before  me, 
the  day  and  year  first  above  written. 

John  M.  Robertson, 
Justice  of  tfu  Peace.'* 

Appended  to  the  deposition  Is  a  certificate 
under  the  hand  and  seal  of  the  clerk  of  the 
County  of  St.  Clair,  MicUipran,  certifying  to  the 
official  character  of  Robertson,  as  a  justice  of 
the  peace. 

It  must  be  Intended  that  the  defendant  ob- 
jected to  the  admission  of  the  deposition  be- 
cause of  some  alleged  informality,  but  what 
990 


that  was  is  not  set  forth  In  connection  with  the 
objection  ;  nor  is  it  stated  what  the  informality 
was  on  account  of  which  the  court  ruled  out 
the  deposition.  The  deposition  appears  to  be 
rcgidar  in  form.  It  was  taken  under  a  conimis- 
sioD,  issued  by  the  court  and  executed  by  the 
commissioner  named.  The  interrogatories 
formingpart  of  it  wereput  and  answered  under  [] 
a  sufficient  oath,  admmistered  before  the  an- 
swers  were  taken.  Tbc  answers  are  not  in  nar- 
rative form  nor  in  the  form  of  an  affidavit,  but 
each  is  an  answer  to  the  specific  interrogatory 
of  corresponding  number.  The  place  where  the 
deposition  was  taken  sufflciently  appears.  The 
fact  that  there  were  no  cross  interrogatories 
cannot  affect  the  regularity,  because,  uuder  the 
order  for  the  commission,  made  twelve  day* 
before  it  issued,  and  providing  for  the  taking 
of  the  testimony  "  on  the  interro^tories  and 
cross  interrogatories  filed  herein,"  it  was  for  tho 
defendant  to  show  distinctly  that  there  were 
cross  interrogatories  filed  wfuch  had  not  been 
annexed  to  the  commission.  In  the  absence  of 
any  apparent  informality,  if  the  objection  made 
by  the  defendant  to  ttie  adroisuon  of  the  depo- 
sition was  made  on  tbe  ground  of  an  informal- 
ity, that  ffiDundf  to  avail  him  here,  should 
appear  in  me  bill  of  exceptions,  with  a  sufficient 
statement  to  enable  this  court  to  sec  that  tlie 
ground  was  a  valid  one ;  and  the  informality 
on  which  the  deposition  was  ruled  out  should, 
to  avail  him,  be  siritud  in  ttie  bill  of  exceptions, 
with  sufficient  otlier  matter  to  enable  this  court 
to  say  that  the  idcnticiil  informidtly,  on  wliich 
the  ruling  of  the  court  proceeded,  uxi-stod  and 
was  good  ground  for  the  ruling.  As  tlic  tie- 
fondant  made  the  objection  to  tbe  admissibility 
of  the  deposition  and  it  was  excluded,  it  writ 
incumbeut  on  him  to  mnkc  it  appH-ar,  by  the 
bill  of  exceptions,  what  the  grovuid  of  objectioa 
was  and  that  it  was  a  valid  ground.  Tlie  evi- 
dence in  tlie  excluded  deposition,  as  to  the  new 
promise,  was  material  and  ouglit  to  Iiave  bceo 
txfore  the  jury,  as  tending  to  show  an  absolute 
promise  by  tbe  defendant  to  the  plaintiff,  made  . 
within  three  years  before  the  bringing  of  the 
suit,  to  pay  to  the  plaintiff  the  money  in  QueS-- 
tion,  as  money  then  in  the  hands  of  the  deicnd- 
ant  and  due  to  the  plaintiff.  As  the  direction 
of  a  verdict  for  the  defendant  appears  to  hare 
been  rested  on  the  instruction  that  there  was 
not  sufBcient  evidence  to  be  submitted  to  the 
jury,  of  a  new  promise,  to  take  the  case  out  of 
the  Statute  of  Limitations,  and  as,  if  the  juiy 
had  found  that  there  was  such  new  promise^ 
there  was  evidence  on  both  sides  for  the  con- 
sideration of  the  jury  on  the  other  issues,  under 
proper  instructions,  and  the  bills  of  exception! 
do  not  purport  to  set  out  all  the  evidence  on  [tt 
such  other  issues,  a  new  trial  must  be  had. 

HujudgmerU  of  the  court  in  Oeiural  Term  U 
reversed  and  the  ease  is  remanded  to  that  ewrt, 
with  a  direction  to  reverse  the  judgment  Qm 
court  in  Special  Term,  with  coets,  and  to  airtd 
that  court  to  award  a  new  trial. 

True  copy.  Test : 

Jamee  H.  MoKenner,  Oerk,  Sup.  Court,  U.  I. 
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UNITED  STATES. 


TOTTED  STATES,  Appt., 

JA?rE9  W.  HARVEY  et  ai, 

[5oe  8.  C  Heporter^  e4..  Sta-B4^.) 

Aetioit  in  Orurt  of  Cfniru,  on  ffovcmment  eon. 
traf.1 — amount  ofrmtrcnj  far  lafyor  ffiereoii — 

— interat,  irhen.  not  alUiiPt-il, 

t  Ip  thiB case. bof ore  reported  In  SCt.  or  CI.,  MB, 

a  nr..  m.  i3  7a.,BSi!,  aDdi&i:,s.,gT]  [xxvi.i  (h« 

Court  of  Clftiraa,  18  Ct  of  Ct..4;v>.  nwunl-'fi  w  rhij 
vUimaats  il5^JH^  tux  labor  dime  aiiii  hjach-k 
Alt  (Uroishcvl  br  thi^TTi  Id  ouDstruiiLf  raSar-diund. 
H&dlbiRrformm!r  tte  work  nryi-wiarily  coDneotei 
ttefMnh,  BDd  pi^IlmCnB-ry  to  thB  miuoD  worb  toe 
UB  jUan  uiil  aliiiluKinta  retcfrcd  to  In  tbe  oontmct. 
Tbiu  court  jfroct-'L'ciLia  on  Ute  vltnr  that  tbtt  clatm. 
ml*  bad  qo  ri§tht  to  rrly  on  the  teoUmoDr  Ol  ex-, 
perta  Inboducol  br  thorn,  m  ui  t*o  ndue  of  tho 
wfirl;,  but  ahouM  have  kept  ud  pcodiued  «»(ntiit»t 
aFH«  Dost  vi$>«nM»Bi  PutltnTbto  tbfi  CJalm^ 

dacM  brtbe  tFntoa  BtKoit  H.toiucn'nhm  In 

ADfi>  oDuId  nirt  b»  dqgymd  trf  rmkoOMblb  coaipeD- 
■RtfoB  for  tbelr  work  twcanie  thoj  flW  not  prti. 
Am  Frtrtencs  of  ctaancter  rercrred  tO',  whpo  it 
did  not  apwar  tlutt  B»cb  ertdBiica  oxhted.  If  tliij 

oenlbleto  UieiDt  ani]  It  soabled  the  court  to  drrim 
at  a  ivoper  coiutluBloa:^ 

uo  crid^noe  tiius  rejected  Uy  the  Dotirt  uf 
Oalnu.thlfi  court  awhi^giI  to  tha  dBlounU,  fcir  Cliri 

3.  Tbu  Court  of  Cviiu»  hHTliiH  amrd^d  nothii  L^ 
to  tb«  dslBuab  for  lam  ud  donuBV  from  the  rc- 
ductlDD  bj  the  United  StatACl  the  dlmemkiae  o< 
plftTi  and  atiutuients,  made  lubeequflattF  to  tlie 
nuikJng  ot  tbo  coatTflct  ftir  flnlnfr  tbe  tBAMd  «Drk 
tbeiwE,  on  the  view  that  It  hod  before  maAo  (m  rH- 
loirance  for  Buch  Ichb  and  dtiiuaKe.  tbcs  vourt,  being 
of  a  different  opinion,  allowed  S4.S>7<.t!0  therefor. 

*.  Un.il  r  wrriim  lifOl  ul  the  lt.'Vl!:fVd  3lAtiU.-S,  am! 
the  nilinu-  In  ■I'iIN.im  v.  U.  S.^  |i"H>  IJ.  H„  *S(XXV.1^ 
Ini-'Tt'-.t  MiiLrii  t  hi.:  iillowpd  oa  the.  recovwy,  and 
tl>(.-rf:  iP  ri<n>iiiK  iD  Lbe  speolai  Aot  ctf  AmtuHt  jM, 
]}4Tii,  i-ti.     ^histut.dtL.,  uO>,irbiidi»utbuuEMil|ia 

.^T^iudJto.  is^4^8S.*  lsm^Mib.w,  isss, 

APPEALS  from  tlir;  Court  of  Claims, 
Tbe  Itiistorv  and  iacMA  of  the  cnae  appeflx  in 
tbe  opinion  of  tlic  ccmrt. 
Mr  Eaodi  Tottea*  for  elaimaiita. 


loD  of  iLt  court: 

TJiia  Ciwe  Traa  Lt-fore  fliia  court  atOctotiF  r 
Term,  ItiSl.  aud  is  rcporttLl  int  v.  U. 

106  U.  S.,  B'?!  [XXVT.,  1308].  The  liistorv  .  r 
ft  la  there  fullT  ffiveD,  and,  in  connetlioi]  ^  iili 
111?  rrporL'^oflt  ma  CJt  ofCI  ,  r-01. 12 /rf..  141. 
and  KJ  /(/.,5^,whal  oun  nrrr  d  iu  it  prior  to  Uie 
dw  isint]  fif  Tills  rniin  can  It  Tully  iiiiiif-rstoiiil 
Til''  1.  fiiiri  I  f  1  hii  111^  hrid  ^^i>llli^,-L■d  Hit'  yx  liiic'n 
of  tLu  rlriiiimnis,  rili-il  Au-^ii-st  ;.1U,  IMTfl,  umi.^r 
llie  special  An  of  Con^ci^s  jmssed  Aul'usi  14, 
1B76,  cli.  279.  le  Slat,  at  L.,  490.  Tliij*  di*- 
mbml  Involved  tbe  rejecticm  ol  two  itema  fluod 
fotinmdi  p&tlUoDi  1.  Labor dpceftnd mft^eri- 
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the  cofler^anu  and  in  perfonning  the  work 
neccBsarilv  connected  tlierewitb,  and  preUmt 
nary  to  the  masoniy  work  for  tlue  pwn  and 
abutments,  $75,000;  2.  Loas  and  damages  te- 
stiltin^  to  the  claimants,  in  consequence  of  the 
reduction  of  the  dlmeosloas  of  the  piers  and 
abutments,  made  subsequenUy  to  the  making 
of  the  contract,  ft88,600.  The  decision  of  the 
Court  of  Oainu  in  r^ard  to  item  1  was,  that 
the  claimants  bad  not  shown  that  tbe  written 
contract  did  not  express  the  intent  of  both  paiv 
ties  as  to  the  coffer-dams,  and  that,  even  if  that 
court  were  satisfied  that  tbe  claimants  executed 
the  contract  in  mistake  of  thdr  rights,  there 
was  uo  evidence  that  the  defendant  shared  the 
mistake.  Its  decision  in  regard  to  item  2  wa» 
that  it  would  be  disposed  to  regard  the  case,  on 
the  facts,  as  one  for  equitable  mterpositlon,  for 
the  purpose  of  farther  biquiry,  wad  the  ascer* 
tainment  of  the  rights  of  the  parties  In  equitv. 
If  it  had  jurisdiction,  but  that  the  statute  did  - 
not  authorize  it  to  entertain  those  considera- 
tions, because,  in  tiie  proceedings  before  it,  It 
could  hear  and  determine  only  claims  for  labor 
done  and  materials  furnished  by  the  claimants 
under  their  contract  with  tbe  detendant 

This  court  held  that  the  ruling  of  theOouxt 
of  ClalniB  in  regard  to  item  1.  the  coffer-dams, 
was  erroneous,  and  that,  bv  tbe  actual  contract 
between  the  parties,  the  claimants  were  not  to 
do  any  of  the  work  covered  by  the  claim  made 
by  them  under  item  1,  and  that  the  written  cou- 
tract  must  be  reformed  accordingly. 

As  to  item  S,  this  court  held  that  the  Court 
of  Claims  had  pla<»d  too  limited  a  coDstructioa  [245] 
upon  the  medal  Act  of  Congress,  and  that  its 
power,  under  that  Act,  extended  to  reforming 
tbe  contract  in  respect  to  pcnnittiDg  the  ofScers 
of  the  United  States  to  mnteriRlly  vary  tbe  plans 
for  the  pieiB  so  as  to  essentially  change  this  ob- 
liraktlona  of  the  parties. 

The  decree  of  the  Court  of  Claims  was  re- 
versed, and  the  cause  was  remanded,  with  di- 
rections to  proceed  in  it  according  to  law  and 
in  otMiformily  with  the  opinion  of  this  fx>urt. 

Tbe  Court  of  Clauns,  18  Ct  of  CI. .  470,  pro- 
ceeded to  determine  what  the  claimnnts  did  in 
constructing  coffer-dams,  and  in  pumping  Uw 
water  from  the  space  inclosed  in  them,  and  in 
excavations  for  tbe  preparation  of  the  beds  for 
the  masonry.  It  held  ^at  as  tbe  claimants  hod 
been  notified,  at  the  outset,  that  the  defendant 
expected  them  to  do  such  work,  and  bad,  oa 
their  part,  notified  the  defendant  that  tfiey 
would  do  it  and  would  hold  the  defendants 
liable  for  the  cost  and  expense,  it  was  their  duty 
to  keep  and  produce  accurate  accounts  thereof, 
and  tbey  could  not  prove  such  cost  and  expense 
by  tbe  evidence  of  experts  as  to  the  value.  But 
the  court  gave  to  them  the  benefit  of  the  tcartl- 
mony  of  experts  introduced  by  the  defendant, 
and,  on  that  testimony,  awarded  to  tbe  claim- 
ants 916,250.00,  for  the  labor  done  and  materi- 
als ftunished  by  them  in  constructing  coffer- 
dams, and  in  performing  the  work  necessarily 
connected  tbcre«ith  and  preliminary  to  tbe  ma- 
son work  for  the  piers  and  abutments  referred 
to  In  the  contract,  the  same  being  on  account 
of  item  1,  above  referred  to.  A  judgment  hav- 
ing been  entered  against  the  United  States  for 
that  sum,  both  parties  have  appealed  to  this 
court,  the  claimants  contending  that  $76,000 
should  have  been  allowed  Ua  Item  1,  and  the 
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dcfcDdoDt  tliat  Dotbiiig  should  have  been  al- 
lowed. 

Id  regard  to  Uie  view  adopted  by  the  Court 
of  Claims,  that  the  claimants  have  no  right  to 
rely  on  the  testimony  of  experts  introduced  by 
them,  but  should  have  kept  and  produced  ac- 
counts of  the  cost  and  expense  of  the  work, 
we  are  of  opinion  that  ihc  claimants  cannot  be 
deprived  oi  reasonable  compensation  for  the 
work  Uiey  did,  because  the  evidence  they  pro- 
duce as  to  the  proper  amount  of  such  compen- 
S46]  satlon  is  not  oi  the  character  referred  to,  when 
it  does  not  appear  that  such  evidence  ever  ex- 
isted. If  they  produce  the  best  evidence  which 
Is  accessible  to  them,  and  it  enables  the  court 
to  arrive  at  a  proper  conclusion,  that  is  suifl- 
cient.  We  thuik  such  evidence  Is  found  in  the 
esUmato  made  by  Mr.  Abbott  Taking  aa  cor- 
rect  the  statement  made  by  the  Court  oi  Claims 
as  to  the  work  done  by  the  claimants  and  the 
defendant  respectively,  in  constructing  coffer^ 
dams,  in  pumping,  in  excavating  and  in  prepar- 
ing the  beds  for  the  masonry,  we  arrive  at  these 
results  as  to  the  work  done  by  the  claimants: 
Tb^  made  the  colTer-dam  at  the  Davenport 
abutment;  that  at  pier  1;  part  of  that  at  pier  2 
it  being  completed  by  the  defendant;  aQ  but 
the  Indde  dam  of  that  at  pier  4;  i  of  that  at  the 
upper  rest  of  the  draw;  that  at  the  plro%  pier 
01  the  di:aw;that  at  the  lower  rest  of  the  draw; 
and  that  at  the  Island  abutment. 

They  did  the  pumping  at  the  Davenport 
abutment;  at  pier  1;  at  the  pivot  pier  of  tlie 
draw;  at  the  lower  rest  of  the  draw;  and  at  the 
Island  abutment. 

They  mode  the  excavation  at  the  upper  rest 
of  tlie  draw;  and  that  at  tlie  Island  abutment. 

They  prepared  the  bod  for  the  masonry  at 
the  Davenport  abutment;  at  pier  1;  at  the  up- 
per rest  of  the  draw;  at  the  pivot  pier  of  the 
draw;  at  the  lower  rest  (tf  the  draw;  and  at  the 
Island  abutment 

Applying  to  the  above  work  the  estimates  of 
Hr,  Abbott,  instead  of  those  of  Messrs.  Scott 
and  Stickucy,  which  the  Court  of  Claims 
adopted,  we  have  these  results  premising:  that, 
aa  Mr.  Abbott's  estimates  are  not  made  in  sep- 
aratespeciflc  itenisfordam,  pum{>ing,  excavat- 
ing and  preparing  bed,  respectively,  in  any 
case  except  that  of  the  Davunport  abutment, 
we  have  proceeded  on  the  basis  of  taking,  in 
regard  to  pier  2,  nier  4,  and  the  upper  rest  of 
the  draw  where  afoue  it  was  necesury,  as  and 
for  Mr.  Abbott's  separate  specific  items,  such 
proportion  of  his  aggregate  estimate  as  thie  cor- 
responding specific  Item  in  the  correspouding 
aggregate  estimate  of  Mr.  Scott  ban  to  such 
last  named  aggregate  estimate: 
'  Davenport  abutment — dam,  pump- 
ing and  preparing  bed  $2,666  35 

Pier  1 — dam,  pumping  and  prepar- 
ing bed   4,668  00 

Pier  2 — part  of  dam;  the  Court  of 
Claims  said  that  it  had  no  means 
of  knowing  bow  much  work  the 
defendant  did,  and  it  deducted 
nothing  therefor;  we  follow  tliat 
suggestion,  and  allow  the  clahn- 

ants  for  all  the  dam   4,147  86 

Her  4— «I1  but  the  inside  dam;  the 
Court  of  Claims  said  that  it  had 
no  means  of  knowing  how  much 
work  the  defendant  did,  and  It 

«88 


deducted  nothing  therefor:  we  fol* 
low  that  suggestion,  and  allow  the 

claimants  for  all  the  dam   6,798  88 

Upper  rest  of  draw — I  of  dam,  of  ex- 
cavation and  of  preparing  bed..,  2,476  2S 

Pivot  pier  of  draw — dam,  pumping 

and  preparing  bed   4,843  06 

Lower  restof  draw — dam,  pumping 

and  preparing  bed   8.698  19 

Island  abutment — dam.  pumping, 

excavation  and  preparing  bea   8,780  98 

Total  $83,075  02 

Mr.  Abbott  says  that  his  estimates  "are  based 
upon  oust  of  material  and  labor,  and  intended 
to  cover  cost  (done";  that  40  per  cent  is  "a rea- 
sonable per  cent  of  advance,  for  contingendea 
and  profits:"  and  that,  witii  unusual  floods  in 
the  nver, 40per  cent  would  be  a  minimum  al- 
lowance. The  evidence  shows  that  the  claim- 
ants met  with  great  difficulties  because  of  floods 
and  high  water.  Mr.  Van  Wagenen's  esti- 
mate is  $36,000.  We  have  concluded  to  add 
25  per  cent  to  the  $33,075.03,  that  is,  $8,018.75, 
making,  in  all,  $40,093.77. 

As  to  item  2,  that  relating  to  loss  and  dam- 
age resulting  to  the  claimants  In  consequence  of 
the  reduction  at  the  dimensions  of  the  piers  and 
abutments,  made  subsequently  to  the  making 
of  tlie  contract,  the  claimants  have  appealed 
because  nothing  was  allowed  therefor.  The 
Court  of  Claims  held  that  if  the  claimnuts  [j. 
were  entitled  to  recover  any  sum  in  rcsi>cct  of 
that  item,  the  sum  was  $3,066.43.  But  tliat 
court  was  of  opinion  that,  in  its  ^ud.irincnt  in 
favor  of  tiie  claimants,  in  the  suitai'law,  for 
$42,306.49,  it  had,  in  allowing  $32,338.40,  un- 
der item  6,  as  amended,  "for  hnnillirii,',  cutting, 
preparing  and  setting  stone  for  and  in  tlie  piers 
and  abutments, "allowed  the  following  item: 
"Stone  received  and  handled,  not 

set,  and  ready  as  backing  to  the  1,- 

527  yards  of  the  next  preceding 

Item"  (tlmt  is,  1,527  yards  of  .stone, 

dressed,  not  set)  "an  equal  qu.-^n- 

tity,Tiz. :  1,527  cubic  yards,  at  $11 

per  yard,  less  $2,  which  it  would 

have  cost  to  set  it  $13,743.00;" 

that,  in  such  allowance,  it  had  allowed  a  profit 
of  $8.65  ayard  on  the  1,527  yanls  of  undressed 
backing  stone,  being  $18.20B.55.  which  hod 
been  paid  to  the  ctaimants;  that  this  was  an  al- 
lowance to  the  claimants  of  proflta  on  masonry 
not  constructed  by  them;  and  that,  although  it 
could  not  be  recovered  back,  its  nayment  must 
operate  as  a  bar  to  any  further  recovery  for  the 
same  thing.  We  find,  however,  tliat,  in  tbe 
suit  at  law,  item  8  claimed  was  "for  loss  of 
profits  incurred  bv  the  unlawful  reduction  of 
the  dimensions  of  the  piers  and  abulracDta, 
$33,600;"  and  that,  in  its  oonclusions  of  law, 
in  the  suit  at  law,  the  Court  of  Claims  ben 
that  the  claimants  were  not  entitled  to  any  re> 
covery  under  item  8.  Moreover,  that  court 
allowed  tbe  $13,743  referred  to,a8  a  part  of  item 
5,  as  amended,  above  quoted,  for  aotug  to  tbe 
stone  in  Question  evctything  but  sotting  it,  it 
bcin^  undressed  stone.  In  other  respects  {ne- 
pared.  We  are  imable  to  perceive  bow  such 
allowance  can  be  classed  as  an  allowtuice  for 
loss  and  damage  from  a  reduction  of  the  di> 
mensiona  of  the  piers  and  abutments. 

We  Uiink  the  proper  allowance  for  item  2  b 
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tblfi:  449  yards  for  the  S  piers  of  the  draw,  at 
$10  per  vard— 94.490;  and  101  yards  for  pierl, 
ftt  f  8  per  Turd.|84.80— total,  94,974.80. 

The  only  remaining  question  is  as  to  interest 
which  the  Court  of  Claims  disallowed.  We 
'3  think  that  under  the  ruling  in  Tillson  v.  U.  8., 
100  U.  S.,  48  [XXV.,  643],  interest  cannot  be 
allowed  on  either  of  the  items  in  question.  We 
do  not  see  anything  in  the  special  statute.  Act 
of  August  14,  1876,  oh.  379,  19  Stat.  atL.,  490, 
which  lakes  the  case  out  of  the  rule  prescnibed 
by  section  1091  of  the  Revised  Statutes. 

The  judgment  of  the  Court  of  Claims  is  af- 
firmed, for  the  full  amount  of  the  award  made 
to  the  claimaats,  and  an  additional  amount  of 
923,842.63,  is  allowed  for  the  labor  done  and 
materials  furnished  by  the  claimants  in  con- 
structing coffer-dMns  and  in  performing  the 
work  necessarily  connected  therewith,  and  pre- 
liminary to  the  masou  work  for  the  piers  and 
abutments  referred  to  in  their  contract,  the 
same  being  an  additional  allowance  on  account 
of  item  1  m  their  petition  filed  August  30,  1876, 
and  the  said  judgment  is  reversed,  so  far  as  re- 
spects item  2  in  that  petition,  and  the  sum  of 
94,574.80  is  allowed  for  tbat  item;  and  this 
cause  remanded  to  the  Court  of  Claims,  with 
a  direction  to  enter  judgment  accordingly. 
True  copy.  Teat: 

James  H.  McKenoer.  Clerk,  Sup.  Court.  IT.  8. 


6]  EATE  J.BATLIS,  By  Her  Guardian  ad  litem, 
RoBBBT  R  Rhodes,  Plff.  in  Err., 

V. 

TRAVELERS'  INSURANCE  COMPANY 
OF  HARTFORD,  CONNECTICUT. 

(See  8.  C.  Reporter's  ed,.  816-321.) 

Waiwr  of  jury  trial — stipulation,  when  Tieees- 
lary. 

L  Without  a  waiver  of  the  right  of  trial  by  Jury, 
by  consent  of  parties,  the  circuit  court  errs  if  It 
»iil>8t  i  t  •.it03  Itself  for  the  J  iirv,  nnd,  poiGinv  upon  the 
«tf  cut  of  theevidence,  flnUs  tbe  facte  lavolv»a  In  the 
Issue,  and  remlcrs  Judifmcut  thereoo. 

3.  The  trial  of  issues  ot  fact  In  olvll  cases  by  the 
courts  of  th»  United  States,  without  the  Intervcn- 
tiOD  of  a  Jury,  coo  be  had  only  wbon  tbe  parties 
waive  tbeir  right  to  a  Jury  by  a  stipulation  in  writ- 
ing. 

[No.  140.] 

Argued  Jan.  6,  1885.    Decided  Feb.  S,  18S5. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  New  York. 
The  history  and  facts  of  the  case  appear  in  the 
opinion  of  Ibe  court. 

Mcstri.  John  Zj.  Hill  and  Joftn  J.  T/tonuu- 
ton,  for  plniiitiff  in  error. 

Meatra.  T.  E.  Mather  and  W.  A.  MeKenney, 
for  defcodant  in  error. 

Mr.  Juttiee  Matthew*  delivered  the  opinion 
of  the  court: 

This  was  an  action  brought  by  the  plaintifT 
In  error  to  recover  upon  a  policy  of  insurance 

T>icrTB.—W]ienaverdictmaybe  directed  by  the  court. 
flea  nofe  to  Grand  Chute  v.  Wlnegar,  &  U.  S.  (15 
Wall.).  XXI.,  m. 

Trial  by  Jury ;  how  Reeled  by  Seventh  Amendment 
to  the  Cunstttutlon.  See  note  to  Justices  of  N.  Y.  v. 
C.     7«  n.  8.  (S  Wall.),  zix.,«5a. 
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issued  by  the  defendant,  whereby  it  insured 
William  Edward  Parker  Baylts,  the  father  oi 
the  plaintiff,  in  thB  sum  of  910,000,  to  be  mid 
to  the  plaintiff,  in  case  said  assured  fdiould  ac- 
cidentally sustain  bodily  injuries  which  should 
produce  death,  within  ninety  days. 

The  complaint  alleged  that  Uie  assured,  "  On 
or  about  the  20th  day  of  November,  1873,  did 
sustain  bodily  injunes  accidentally,  to  wit:  in 
that  wholly  by  accident,  he  took  certain  drugs 
and  medicines,  which,  as  taken  by  him,  were 
poisf>uous  aud  deadly, when,  in  fact,  he  intended 
to  take  wholly  a  different  thing  and  in  a  differ- 
ent manner;  and  that,  in  consequeoce  of  said 
accident  solely,  said  assured  died  on  said  20th 
day  of  November,  1872." 

An  issue  was  made  by  a  denial  in  the  answer 
of  this  allegation,  so  far  as  it  alleged  that  the  r-i 
poisonous  and  deadly  drugs  were  taken  acci- 
dentally  or  by  accident,  or  with  the  intent  oi 
under  tbe  circumstances  stated  or  mentioned  in 
tbe  complaint. 

The  cause  came  on  for  trial  by  jury,  when,  as 
appears  by  the  bill  of  exceptions,  the  plaintiff 
put  in  evidence  the  policy  of  insurance;  proved 
the  fact  and  circumstances  of  death,  and  notice 
thereof  to  the  defendant;  and  it  was  conceded 
that  the  question  of  suicide  was  not  raised  by 
the  evidence. 

The  tesiiniony  being  closed,  the  counsel  for 
the  defendant  moved  to  dismiss  the  complaint, 
on  the  ground  that  the  evidence  was  insufficient 
to  sustain  a  verdict.  This  motion  was  denied, 
and  thereupon  the  plaintiff's  counsel  insisted 
that  the  evidence  presented  questions  of  fact 
which  ought  to  be  submitted  to  the  Jury,  and 
asked  that  the  case  be  submitted  to  the  jury, 
to  determine  upon  the  evidence. 

The  bill  of  exceptions  f  lulher  states, that '  'The 
court  refused  to  submit  the  cause  to  tbe  jury, 
and  the  plaintiff's  counHel  duly  excepted. 

The  court  then  directed  the  jury  to  render  a 
verdict  for  the  plaintiff,  for  the  full  amount 
claimed,  subject  to  the  opinion  of  the  court  up- 
on tbe  question  wbctha*  the  facts  proved  were 
sufllcicnt  to  render  the  defendant  liable  upon 
its  i)oUcy,  and  the  jurr  accordingly  rendered  a 
verdict  for  the  plaintiff  for  the  amountsucd  for, 
with  interest. 

The  plaintiff  moved  for  judgment  upon  the 
vcrdict.aud  the  defendant  moved  for  judgment 
in  its  favor,  on  the  pleadings  and  minutes  of 
trial. 

Judnneat  was  accordingly  rendered  for  the 
defendant  upon  the  opinion  of  the  Judge,  a 
copy  of  which  is  set  out  in  tbe  record,  and  is  as 
follows: 

"  This  action  is  brought  upon  a  policy  of  in- 
surance against  accident,  issuetl  by  theaei'end- 
ant,  whereby  they  agree  to  pay  to  the  plaintiff 
the  sum  of  |10,000  '  within  ninety  days  after 
sufficient  proof  that  the  insured,  William  E. 
P.  Baylis,  at  any  time  within  the  coatiuuanco 
of  tbe  policy,  shall  have  suslaincd  bodily  inju- 
ries effected  through  external,  violent,  and  oc- 
oidenlal  means,  within  the  intent  ami  me:ining 
of  tliis  coDtract  and  the  conditions  hcrctmto  an-  [318 
nexcd,  and  such  injuries  alone  shall  have  oc- 
casioned death  within  ninety  days  from  the 
liuppcoing  titereof.'  The  contract  contained  tbe 
following  provis"'  Prodded,  That  this  insur- 
ance shall  not  exteud  to  any  death  or  disability 
which  may  have  been  caused  wholly  or  in  part 
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by  any  surgical  operation  or  medical  or  me- 
chanical treatment  for  disease.'  Tbe  cause  was 
tried  before  the  court  and  a  iarj,  when,  upon 
tbe  evidence  adduced,  a  verdict  for  the  plaintift 
was  dircaied,  subject  to  the  opinion  of  tlie  court 
upon  tbe  question  whether  the  facts  proved 
were  sufficient  to  render  the  defendants  liable 
upon  their  policy.  The  following  are  the  facts 
as  derived  from  the  evidence,  and  in  stating 
tiiem  I  adopt  the  conclusions  of  fact  most  favor- 
able to  the  plaintiflf  that  the  evidence  will  per- 
mit to  be  drawn:  The  insured  died  on  the  20th 
of  NovembOT,  1872.  A  week  or  so  previous  to 
his  death  he  was  suffering  from  influenza,  the 
result  of  a  cold,  and  was  then  treated  therefor 
lyhis  physician.  He  began  to  get  better, when, 
on  Friday  night  before  hts  death,  he  liad  an  at- 
tack of  cholera  morbus,  accompanied  with  con- 
vulsions, which  seemed  to  completely  shatter 
his  nervous  system  and  left  him  iu  a  wholly  nerv* 
ous  state.  Uu  Monday  following  he  wasagain 
better,  proposed  to  go  to  business,  and  asked  his 
physician,  on  account  of  restlessness,  to  give 
him  some  opiate  for  a  quiet  night's  sleep.  The 

Shysidan  ordered  a  preparation  of  opium,  and 
i reeled  him  to  take  twenty,  drops  of  it  before 
going  to  bed.  He  was  at  tliis  time  taking 
«iloral,  under  the  same  medical  advice,  and  the 
opium  WHS  directed  to  be  taken  in  addition  to  a 
prescribed  dose  of  chloral.  That  night  the  in- 
sured took  tlie  prescribed  dose  of  chloral  and, 
as  ma^  be  inferred  from  tbe  facts  shown,  a  dose 
of  opmm  also.  There  is  no  direct  evidence  as 
to  the  quantity  of  opium  be  took,  but  I  shall 
treat  the  case  as  if  the  evidence  rcspc-cting  the 
symptoms  that  followed,  and  the  actiousof  tbe 
insured,  was  sullieient  to  warrant  a^uryin  find- 
ing tliat,  through  inadvertence,  the  msured  took 
more  opium  than  he  intended  to  take,  and  such 
a  quantity  that  his  dcntli  was  caused  thereby. 
It  18  by  no  means  ck-ur  that  such  finding  would 
be  warranted  by  the  evidence  given,  and  it  is 
certain  that  no  conclusion  more  favorable  to  the 
[310]  plaintiif  can  be  drawn  from  the  proofs.  I  am 
therefore  to  determine  whether,  as  matter  of 
law,  such  a  death  is  within  the  scope  of  the 
policy  sued  on.  Upon  this  question,  my  opin- 
ion is  adverse  to  the  plaintiff.  As  I  view  tJic 
evidence,  the  deatli  was  caused  by  '  medical 
treatmentfor  disease, 'and,  if  so.  it  was  excepted 
by  the  terms  of  the  policy. 

The  contention  on  behalf  of  the  plaintift  is, 
that  the  opium  was  not  admlnisteied  by  tbe 
hand  of  a  physician  and,  moreover,  was  not  the 
dose  directed  by  tbe  physician  to  be  taken,  but 
was  a  dose  taken  by  the  insured  upon  his  own 
judgment,  and  that  these  facts  take  the  case  out 
of  the  exception  in  the  policy.  But  it  must  be 
conceded  that  the  opium  which  caused  the 
death  was  taken  by  tbe  Insured  with  the  object 
of  allaying  the  nervous  excitement  from  which 
be  was  bulfering.  Certainly,  then,  this  was  dis- 
ease. The  advice  of  a  physician  had  been  taken 
as  to  its  cure.  It  is  equally  certain  that  there 
was  a  treatment  of  this  disease,  for  the  remedy 

Erescribed  by  the  physician  was  taken,  although 
I  excessive  quantity,  and  the  opium  taken  was 
so  taken  because  the  physician  liad  prescriljed 
It  to  remedy  the  disease.  The  opium  was  taken 
with  no  other  object  than  to  effect  tlie  result 
which  the  physician  had  advised  should  be  at- 
tained by  using  opium.  Under  these  circum- 
stRucea,  the  fact  that  the  patient  deviated  from 
990 


the  direction  given  by  the  phyridan  In  tbe  mn 
ter  of  amount  and,  upon  nis  own  judgment, 
took  a  larger  dose  than  had  heea  direcl<3,  does 
not  change  the  character  of  the  act.  The  ob- 
ject of  the  insured  in  takingthe  opium  he  did 
was  to  cure  or  else  to  kill.  The  facts  repel  the 
idea  ci  an  Intention  to  kill  and  prove  the  inten- 
tion to  cure.  Death  caused  1^  such  an  act, 
done  with  such  an  intent,  is,  in  my  cn>inion,  a 
death  caused  wholly  or  in  partly  medical  treat- 
ment for  disease  and,  therefore,  is  not  covered 
by  the  policy.  I  am  also  of  tbe  opinion  that 
the  facts  do  not  disclose  a  case  of  bodily  Injury 
effected  through  'external,  violent  and  acci- 
dental means,'  occasioning  death,  within  the 
meaning  of  tbe  policy,  ioo  not  consider  tluti 
violence  can  fairly  bo  said  to  he  an  inoedioit 
in  the  act  of  lakmg  a  dose  ot  medione,  al- 
though the  medicine  be  destructive  in  itsactkm 
and  death  the  result. 

These  considerations  compel  to  a  denial  of  the  [3201 
motion  for  judgment  in  favor  of  the  plaintifl, 
and  a  direction  that  judgment  for  tbe  defend- 
ants be  entered." 

To  which  ruling  and  eonduBioii  the  plain  tiff 
dtdy  excepted. 

If,  after  the  plaintiff's  case  had  been  closed, 
the  court  bad  directed  a  verdict  for  the  defend- 
ant on  the  ground  that  the  evidence,  with  all 
inferences  that  the  jury  could  justiliubly  draw 
from  it,  was  insuiricic>nt  to  support  u  verdict  foi 
the  plaintiff,  so  tlmt  such  a  verdict,  if  returned, 
must  be  set  aude,  it  would  have  followed  a 
practice  sanctioned  by  repeated  dccisiousof  this 
court.  RandaU  v.  R.  N.  Co.,  100  U.  8.,  478 
[XXVII.,  1003],  and  cases  there  cited.  And  in 
tliat  event,  the  plaintilT,  having  duly  excepted 
to  the  ruling  in  a  bill  of  exceptions,  .sett  In:;  out 
alt  the  evidence,  upon  a  writ  of  error,  would 
have  been  entitled  to  the  judgment  of  this  court, 
whether,  as  a  mat  ter  of  law,  the  ruling  against 
him  was  erroneous. 

Orif.in  the  present  case,a  verdict  having  been 
taken  for  the  plaintiff  by  direction  of  the  court, 
subject  to  its  opinion  wfiether  the  evidence  was 
sufiicient  to  sustain  it,  the  court  had  subse- 

?iueDtly  granted  a  motion  on  behalf  of  the  de- 
undant  for  a  new  trial,  and  set  aside  the  ver- 
dict, on  the  ground  of  the  insulGciency  of  the 
evidence,  it  would  have  followed  a  common 

Emcticc,  in  respect  to  which  error  could  not 
ave  been  alleged,  or  it  might,  with  propriety, 
have  reserved  the  question,  what  judgment 
should  be  rendered,  and  in  favorj>f  what  party, 
upon  an  agreed  statement  of  facts,  and  after- 
wards rendered  judgment  upon  its  conclusions 
of  law.  But,  without  a  waiver  of  the  right  of 
trial  by  jury,  by  consent  of  parties,  the  court 
errs  if  It  substitutes  itself  for  the  jury  and,  pass- 
ing upon  the  effect  of  the  evidence,  finds  the  [3X11 
facts  involved  in  the  issue,  and  renders  judg- 
ment thereon. 

This  is  what  was  done  in  the  present  case.  It 
may  be  that  tbe  conclusions  of  fact  reached  and 
stated  by  the  court  are  correct  and,  when  prop- 
erly ascertained,  that  they  require  such  a  judg- 
ment as  was  rendered.  That  is  a  question  not 
before  us.  The  plaintiff  in  error  complains  that 
he  was  entitled  to  have  tbe  evidence  submitted 
to  the  jury  and  to  the  benefit  of  such  conclu* 
sions  of  fact  as  it  might  justifiably  have  drawn: 
a  right  he  demanded  and  did  not  waive;  and 
that  he  has  been  depdved  of  It,  by  tbe  act  of 
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the  court.  In  entering  a  Jiid^ent  against  him 
on  its  owD  view  oftbe  evidence,  without  the 
Intcrvontion  of  a  jiuy. 

In  this  particular,  we  think  error  has  been 
well  assigned. 

The  riglit  of  trial  by  jury  In  the  courts  of  the 
United  States  isexpresslysecuredbytlieSeventh 
Article  of  Amendment  to  the  Constitution,  and 
Congress  has,  by  statute,  provided  for  the  trial 
of  issues  of  fact  in  civil  cases  by  the  court  with- 
out the  intervention  of  .a  jury,  only  when  the 
parties  waive  their  right  to  a  jury  by  a  stipiila- 
tion  in  writlne.   R.  9.,  648,  649. 

This  constitutional  right  this  court  has  al- 
WW8  guarded  with  iealouflv.  Mmarey.  Orymea, 
1  Pet,  469;  lyWdf  v.  Babaud,  1  Pet.^76; 
C<utU  V.  BuUard,  28  How.,  172  [64  U.S..XVI., 
424];  SbdgMT.  Auto»,106U.8.,408iXXVn.. 

ley 

^  error  in  tlU$partiadar,  ihefadgnmi  Ure- 
«erMf  andthe  eauu  Uremanded,  wtA  dirtetions 

Ut  grant  a  new  trial. 
True  copy.  Teat : 

Jamea  U.  M oKenner.  Clerk,  Sop.  Court,  U.  S. 


ROT  STOKE,  Flff.  in  Brr., 
ft 

ROBERT  G.  OHISOLU. 
(See  B.  C  Reporter^  ed.,  3Q3-SCS.) 
Pertonallialnlitj/ of  directors,  how  enforced. 

The  UobUlty  imposed  upon  the  directors  of  a  coi^ 
poratloo  by  uio  provWoiui  of  the  Statutes  of  South 
Carolina,  cannot  be  eoforoetl  by  a  single  aggrieved 
ereditor  against  one  ormoredim-turslQ  an  action 
at  law ;  the  only  remedy       a  suit  lo  equity. 

Submitted  Jan.  6.  1886.    IkHded  Fd>.  t,  188S. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  South  Carolina. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 
Mr.  Was.  E.  Earle»  for  plaintiff  In  error. 
MuarM.  Theodore  O.  Barker  and  Jama 
Lovmdct,  tor  defendants  In  error. 

Mr.  Jvstiee  Matthews  delivered  the  opinion 

of  the  court: 

This  is  a  writ  of  error  prosecuted  to  reverse 
a  judgment  of  the  Circuit  Court  for  the  Dis- 
trict of  South  Carolina,  dismissioe  the  com- 
plaint, in  which  the  plaintiff  asked  lor  a  recov- 
ery for  the  aum  of  $1,050,  witti  interest  frran 
July  1,  1888.  The  lurisdlction  of  this  court 
dejKnds  upon  and  Is  limited  by  a  certificate  of 
division  of  opinion  between  the  Circuit  and  Dis- 
S3  irict  Judges,  before  whom  tlie  case  was  tried, 
and  is  confined  to  the  single  question  so  certi- 
fied: whether  the  remedy  of  the  plaintiff  below 
was  by  an  action  at  law  or  by  a  suit  in  equity. 

The  allegations  oi  the  complaint  are  as  fol- 
lows: 

"  I.  That  the  plaintiff,  Roy  Stone,  lia  dtizea 
of  the  State  of  New  Tork. 

IL  That  the  defendantB.  Robert  G.  Chlw^ 
118  v.  & 


Samuel  Lord,  A.  Canale,  L.  D.  Uowry,  Alfred 
Ravenel  and  SalHe  E.  Conner,  as  executrix  of 
James  Conner,  deceased,  are  citizens  of  the 
State  of  South  Carolina. 

III.  Tbat  heretofore,  to  wit:  on  the  Feb- 
ruary, 1881,  the  Marine  and  River  Phosphate 
MiuiDg  and  Manufacturing  Company  of  South 
Carolina  was  a  corporation  under  the  laws  of 
the  State  of  South  Caroliua.withapaid  up  cap- 
ital stock  of  |S0,0!)0,  aod  no  more;  that  said 
company  was,  by  the  terms  of  the  charter,  au- 
thorized to  increase  Its  capital  stock,  in  Uie 
manner  provided  by  law,  to  an  amount  not  cz- 
ccedinK  ](;350,000,  and  by  an  Act  amendatory 

of  its  cnarter,  passed  December,  1882,  the 

said  company  was  further  authorized  to  In- 
crease its  capital  stock  to  an  amount  not  ex 
ceeding  $400,000  in  the  whole,  inclusive  of  the 
stock  then  ezistiog;  that  the  coinpany  did,  from 
time  to  time,  between  the  stud  February,  1881, 
and  21  March,  1888,  increase  its  capital  stock 
to  the  sum  of  $300,000,  tbat  is  to  s.iy,  scrip  for 
shares  of  capital  stock  to  the  par  value  of 
$300,000  were  issued ;  but,  as  the  plaintiff  is  in- 
formed and  believes,  and  so  alleges  and  charges, 
of  the  additional  amount  of  stock  issued  after 
—February,  1881,  only  ttie  sum  of  S25,000,  or 
thereabouts,  was  ever  actually  paid  m,  making 
the  entire  aggregate  of  capital  stock  actually 
paid  in  not  lo  exceed  in  all  the  sum  of  $75,000. 

IV.  Tbat,  by  an  Act  amendatory  of  its  char- 
ter, passed  21st  December,  1682,  the  name  of 
said  Marine  and  River  Phosphate  Mining  and 
Manufacturing  Company  was  changed  to  the 
Marine  and  River  Phospnate  C<»upany. 

y.  Tbat  on  the  2lBt  day  of  March,  1888,  the 
said  Robert  Q.  Chisolm,  Samuel  Loid,  A.  Can- 
ale,  L.  D.  Mowry,  Alfred  Ravenel  and  James  [304 
Conner  were  directors  of  said  companv.  That 
thereafter,  to  wit:  July  1883,  the  said  James 
Conner  departed  this  hfc,  leaving  a  last  will, 
whereof  he  appointed  his  wife,  Bntlie  E.  Con- 
ner, executrix,  who  was  duly  qualitiod  thereon. 

VI.  That,  on  said  21st  March,  1883,  the  said 
Marine  and  River  Phosphate  CtHnpany  was  in- 
debted. In  an  amount  not  less  In  tne  aggregate 
than  $75,000. 

VII.  That,  on  said  2lBt  March.  1683,  In  the 
administration  of  the  aforesaid  directors,  there 
were  issued  the  following  bonds,  being  a  debt 
contracted  by  the  said  company  additional  to 
tile  debt  existing  as  aforesaid,  to  wit: 

Sixty  bonds  or  obligations  of  said  company, 
bearing  date  the  21st  day  of  March,  1888,  and 
each  conditioned  for  the  payment  to  bearer  of 
the  sum  of  $500  on  the  first  day  of  January, 
1883,  wiUi  interest  thereon,  payable  semi-annu- 
ally, at  the  rate  of  seven  per  cent  per  annum 
on  the  presentment  of  the  interest  coupons 
therefor,  attached  to  said  bonds,  and  payable 
on  the  first  days  at  July  and  January  of  each 
ear.   That  an  interest  coupon  for  the  sum  of 
17.S0  became  due  on  each  of  stud  bonds  on 
le  first  day  of  July  lost  past,  and  the  same 
were,  at  maturity,  auly  presented  for  payment 
and  payment  refused,  and  no  part  of  tne  same 

yill.  That  plaintiff  is  the  lawful  owner  and 
holder  of  said  bonds  and  coupons. 

IX.  Tbat  the  said  bonds,  so  conditioned,  for 
the  aggregate  sum  of  $30,000,  was  in  addition 
to  the  dent  already  existing  as  aforesaid,  and 
constituted  an  inoebtcdnesa  in  cxoesi  ra  the 
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capitui  stock  of  sold  company  actually  paid  in 
as  aforesaid. 

X.  Tliat.  by  the  lS6Tth  section  of  the  Qeaer- 
al  Statutes  of  tlic  State  of  South  Carolina  and 
by  the  provisious  of  an  Act  of  the  said  State, 
appi-oved  10th  December,  180ft,  entitled  'An 
Act  to  Itegulnte  the  Formation  of  Corporations,' 
under  which  Act  the  said  Marine  and  River 
Phosphate  Mining  and  Manufacturing  Com- 
pany of  South  Carolina  was  incorporated,  and 
liy  sundry  otlier  laws  of  said  State,  the  said  de- 

)05]  fendants  arc  joiutly  and  severally  liable  to  the 
plaintiff  for  the  payment  of  the  said  bonds  and 
coumns. 

XI.  That  the  said  Marine  and  River  Phos- 
phate Company  is  totally  insolvent;  that  all  its 
property  is  mortgaged  to  an  extent  far  in  excess 
of  Its  value ;  that,  as  plaintiff  is  advised,  its 
property,  consisting  of  personalty  so  mortgaged, 
u  not  subject  to  levy  imder  execution;  and  that 
even  if  it  were,  {tlaintifl  alleges  and  chat;ges 
that  there  is  no  unincumbered  property  of  said 
company  subject  to  levy,  and  that  judgment 
and  execution  would  be  wholly  nugatory  and 
fruitless  to  effect  anything,  as  the  incumbered 
property,  upon  a  sale  thereof,  would  not  bring 
sufficient  to  discharge  the  liens  on  the  same,  ana 
the  execution  creditors  would  only  be  cast  in 
the  costs  of  such  levy  and  sale. 

XII.  That,  by  reason  of  the  premises,  defend- 
ants are  iodebt^  to  plaintiff,  upon  the  coupons 
held  by  him  as  aforesaid,  in  the  sum  of  $1,050, 
and  interest  from  the  first  day  of  July,  ISSS. 

Wherefore,  plaintiff  prays  Judgment  against 
said  defendants  for  the  sum  of  $1,050,  with  in- 
terest from  first  July,  1888,  and  costs," 

Thereupon  tlie  defendants  demurred  (ffiaNy, 
on  the  ground: 

"  That  the  liability  imposed  by  the  statutes 
referred  to  in  the  compl^nt  cannot  be  enforced 
in  an  action  at  law,  but  by  a  proceeding  in  equity 
only;  and,  consequently^,  that  this,  beine  a 
court  of  law,  lias  no  jurisdiction  to  entertain 
the  plaintiff's  ciise." 

And  this  question  having  been  fully  argued 
before  the  Judges  aforesaid,  aud  their  opinions 
thereupon  being  opposed,  the  point  upon  which 
they  disagree  is  stated  as  follows: 

•'Whether  the  liability  imposed  upon  the 
directors  of  a  corporation  by  the  provisions  of 
the  statutes  referred  to  in  the  complaint  can  be 
enforced  by  a  single  aggrieved  croditor  In  an 
action  at  law  against  one  or  more  directors,  or 
whether  such  creditor  must  proceed  by  a  credit- 
or's bill  in  equity." 
lOO]  The  statutes  referred  to  in  the  complaint  are 
the  1867th  section  of  the  General  Statutes  of 
South  Carolina,  the  Act  of  December  10,  1869, 
entitled  "An  Act  lo  Regulate  the  Formation  of 
Corporations,"  and  "simdry  other  laws  of  said 
State."  This  last  reference  would  broaden  the 
question  certified,  so  as  to  embrace  the  inquiry 
whether  the  remedy  insisted  on  was  conferred 
bv  any  law  of  the  Slate  ;  but  counsel  for  the 
plaintiffs  in  error  disclaim  reliance  upon  any 
provisions  of  the  statutes,  except  those  specific- 
ally referred  to,  which  they  Iwve  accordingly 
pnntcd  with  their  brief. 

Section  1867  of  the  Qen^  Statutes  of  South 
Carolina  occurs  in  a  general  Act  on  the  subject 
of  the  organization  and  government  of  corpora- 
tions, contained  in  the  revision  of  18^,  in  cliap- 
ter  xxxTiiL,  under  the  sub-title  "Of  Corpora- 
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tious  Organized  under  Charters."  It  reads  as 
follows: 

"Sec.  1867.  The  total  amount  of  debts  which 
such  corporations  shall  at  any  time  owe  shall 
not  exceed  the  amountof  its  capital  stock  actu- 
ally paid  in;  and  In  case  of  excess,  thedirecton 
in  whose  administration  it  shall  happen  shall  be 
personally  liable  for  the  same,  both  to  the  con- 
tractor or  contractors  and  to  the  corpotatlon: 
Such  of  the  directors  as  may  have  been  absent 
when  the  said  excess  was  contracted  or  created, 
or  who  may  have  voted  anUnst  such  contract  or 
agreement,  and  caused  his  vote  to  be  recorded 
in  the  minul«s  of  the  board,  may  respectively 
prevent  such  liability  from  attaching  to  them- 
selves by  forthwith  giving  notice  of  the  fact  to  a 
genend  meeting  of  the  stockliolders, which  they 
are  authorized  to  call  for  that  purpose.  Thepro- 
visions  of  this  section  shall  not  apply  to  dfebti 
of  railroad  conrarations  secured  by  mortgage." 

This  provinon  was  a  re-enactment  of  and, 
consequently,  supoiseded  a  similar  provision 
contained  in  section  33  of  the  Actof  December 
10,  1860,  under  which  the  Marine  and  River 
Phosphate  Company  had  been  organized  as  a 
corporation,  and  which  being  a  general  law  was 
subject  to  modification  and  repeal.  The  lan- 
guage of  that  section  was  as  fouows: 

"Sec.  38.  The  whole  amount  of  the  debts  r« 
whicbanysuch  company  atony  time  owcsshall 
not  exc(^  the  amount  of  its  capital  stock 
actually  paid  in ;  and,  in  cose  of  any  excess, 
the  directors  under  whose  administration  it  oc- 
curs, shall  be  jointly  and  severally  liable  to  the 
extent  of  such  excess,  for  all  the  debts  of  the 
company  then  czisting,  and  for  all  that  are  con- 
tracted, so  long  as  they  respectively  continue  in 
office,  and  until  the  debts  are  reduced  to  the 
amount  of  the  capital  stock ;  Provided,  That 
any  of  the  directors,  who  are  absent  at  the  time 
of  cootmcting  any  debt  contrary  to  the  forego- 
ing provisions,  or  who  object  thereto,  may  ex- 
empt themselves  from  liability  1^  forthwith 
givmg  notice  of  the  fact  to  the  stockholders  at 
the  meeting  th^  may  call  for  that  putpose." 

The  Act  of  1869  also  contained  the  following: 

"Sec.  85.  When  any  of  the  ofllcers  of  a 
company  are  liable,  by  the  provisions  of  this 
Act  to  nay  the  debts  of  the  company  or  any  part 
thereof,  any  person  to  whom  they  are  so  liable 
may  have  an  action  against  any  one  or  more  of 
said  officers,  and  the  dedarstion  in  such  action 
shall  state  the  claim  against  the  company  and 
tlie  grounds  on  which  the  plaintiiT  expects  to 
charge  the  defendants,  personally ;  and  such 
action  may  be  brought,  notwithstanding  the 
pendency  of  an  action  against  the  company  for 
the  recovery  of  the  same  claim  or  demand ;  and 
both  of  the  actions  may  be  prosecuted  until  the 
plaintiff  obtains  the  payment  of  his  debt*  and 
the  cost  of  both  actions." 

This  section  now  appears  as  section  1401  (tf 
the  General  Statutes,  but  under  a  subdivision 
of  "  Provisions  Applicable  Solely  to  Corpora- 
tions under  Class  I ; "  and  this  Class  is  defined 
by  section  1377  as  "all  labor,  agricultunl, 
manufacturiog,  industrial,  mining,  or  compa- 
nies or  assodwinu  of  like  natnie,"  the  ofcani* 
zation  and  government  of  which  is  tiie  siiojecl 
of  chap,  xzxix.,  entitled  "Of  Curporattons  Or- 
ganized under  General  Statutes." 

On  the  other  hand,  section  1867  of  the  Gen- 
eral Statutes,  which,  as  we  have  seen,  com- 
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■ponds  to  and  supersedes  section  83  of  the  Act 
<n  1869.  is  contained  In  chapter  xxxvin.  of  the 
General  Statutes  under  the  head  "  Of  Corpora- 
[30S1  tions  Organized  under  Charters."  But  section 
1870  of  the  same  chapter,  under  a  subdivision 
designatiug  "  manufacturing  companies,"  pro- 
vides that  "  All  manufacturing  companies 
which  shall  be  incorporated  in  this  State  shall 
have  all  the  powers  and  privileges  and  be  sub- 
ject to  all  the  duties,  liabilities  and  other  pro- 
visions contained  in  sections  1861  to  1869,  in- 
clusive, of  this  chapter,  unless  the  said  corpo- 
ratioDs  be  specially  exempted  therefrom  by 
their  respective  charters." 

It  thus  appears,  that,  although  section  86  of 
the  Act  of  1860  furnished  the  remedy  for  en- 
forcing the  liability  imposed  by  section  38  of 
the  same  Act,  the  former  has  liecn  superseded 
by  section  1401,  and  the  latter  by  section  1367 
of  the  General  Statutes,  but  with  a  totally  dif- 
ferent relation  in  the  latter,  from  that  sustained 
the  corresponding  sections  In  the  former,  so 
that  it  cannot  be  said  that  the  action  given  by 
and  described  in  section  1401  of  the  Ocneral 
Statutes  applies,  as  the  remedy  expressly  pre- 
scribed for  enforcing  the  liability  imposed  by 
Miction  1367.  It  follows,  tliat  if  section  1401 
applies  to  the  Marine  and  River  Phosphitte 
Company,  section  1367  docs  not.  Either,  there 
is  DO  such  liability  as  is  sought  to  be  enforced 
in  tlie  present  action  ;  or,  the  remedy  resorted 
to  cannot  rest  upon  the  section  cited,  as  ex- 
pressly conferrinj'  it. 

It  is  argiicd,  indeed,  on  behalf  of  the  defend- 
ants in  error,  that  section  1S67,  which  declares 
the  liability  of  the  directors  in  the  case  stated 
in  the  complaint,  cannot  apply,  because  tbo 
Marine  and  River  Phosphate  Company  is  nota 
oorpomf  i(  'n  organized  under  a  charter  but  under 
a  general  law,  that  provision  Iwing  applicable, 
it  18  said,  only  to  those  of  the  former  description. 

But  we  deem  it  unuccessary  to  consider  and 
decide  that  qviestlon,  because  no  special  remedy 
being  prescribed  by  statute  for  enforcing  the 
liability  defined  by  that  section,  from  a  consid- 
eration of  its  nature  and  the  circumstances 
whidi  are  made  the  conditions  of  it,  we  are  led 
to  the  conclusion  that  the  only  appropriate  rem- 
edy in  the  courts  of  the  United  States  is  by  a  suit 
in  equity. 

The  conditions  of  the  personal  liabilitv  of  the 
directors  of  the  corporation,  expressed  In  the 
statute,  are :  that  there  shall  be  debts  of  the 
corporation  In  excess  oi  the  capital  stock  act- 
ually paid  in,  to  which  the  directors  sought  to 
be  clinrged  shall  have  assented,  and  this  Tiabil- 
[3001  ity  is  for  the  entire  excess  both  to  the  creditors 
and  to  tlie  corponition.  To  ascertain  the  exist- . 
ence  of  the  liability  in  a  given  case  requires  an 
account  to  be  taken  of  the  amount  of  the  cor- 
porate indebtedness  and  of  the  amount  of  the 
capital  stock  actually  paid  in  ;  facts  which  the 
directors,  upon  whom  the  Uabili^  is  imposed, 
have  a  right  to  have  determined,  once  for  all, 
in  a  proceeding  which  shall  conclude  all  who 
have  an  adverse  interest,  and  a  right  to  partic- 
ipate in  the  benefit  to  result  from  enforcing  the 
liability.  Otherwise  the  facts  which  constitute 
the  basis  of  liability  might  be  determined  dif- 
ferently Inr  juries  In  several  actions,  Inr  which 
some  creators  ml^i  obtain  satisfacuon  and 
others  be  defeated.  The  evidoit  intention  of 
the  proviskm  is  that  the  liabiUty  shall  be  for 
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the  common  benefit  of  all  entitled  to  enforce  it 
according  to  their  interest ;  an  apportionment 
which,  in  case  there  cannot  be  satisfaction  for 
all,  can  only  be  made  In  a  single  proceeding  to 
which  all  interested  can  be  mode  parties. 

The  case  cannot  be  distinguisbctl  from  that 
of  mmor  V.  Senning,  93  U.  S.,  228  [XXIIl., 
879],  the  reasoning  and  result  in  which  we  re- 
aflSrm. 

It  is  immaterial  that  in  the  present  case  it 
does  not  appear  that  there  are  other  (aeditors 
than  the  plaintiffs  in  error.  There  can  be  but 
one  rule  for  construing  the  section,  whether  the 
creditors  be  one  or  many. 

To  the  question  certified,  therefore,  it  must 
be  answered  that  an  action  at  law  will  not  lie, 
and  that  the  only  remedy  is  by  a  suit  in  equity. 

Tha  jvd^/mmt  i»,  euseordin^y,  affirmed. 

True  copy.  Teat : 

James  H.  MaKenney,  Clerk,  Sup.  Oourt,  U.  & 


LYDIA  M.  FUSSELL,  Appt., 

V. 

DANIEL  GRE60  rtal, 

(See  8.  a,  Reporter^  ea.,SNH805.) 

SSectment  Immght  on  equitable  title — equity  ju- 
risdiction— action  at  lavy— failure  to  return 
turveif — Qeneral  LaTtd-Ojiee. 

1.  Where  the  bill  of  oomplafnt  allefres  that  tbe 
complainant  has  an  equttable  estate  In  fee  la  the 
premises  In  dispute  and  that  tbe  defendants  are  in 
poeseesion  without  title,  in  other  words,  are  naked 
irespnasors,  aod  prays  tbat  they  may  lie  turned  out 
and  tbat  complainant  who  has  only  an  equitable 
title,  may  be  put  In  poasossion,  the  relief  prayed  for 
Is  such  asa  court  of  law  tooompotcat  toprant.  and 
a  court  of  equity  has  oo  Jurlsah-tloQ. 

2.  Complaiuaut  can  Cum  tbe  defendant  out  of 
possession  only  upon  thestreogtli  of  tbe  title, 
which  he  must  first  acquire,  and  bavins  done  tbb, 
a  court  of  law  Is  tbe  proper  forum  In  which  to  brlDg 
blssuIL 

a  A  court  of  the  United  States,  sittlna  In  equity, 
cannot  coDtrol  a  prlaoipal  surveyor  of  a  military 
district  Id  the  dtocharve  of  his  duties  nor  take 
cliarffeottbencordsof  hlsofBoenor  declaretbeir 
effect  to  be  other  than  Utat  whicb  ivpoan  upon 
ttiuir  face. 

4.  By  failure  to  make  rcttun  of  asurvey  of  lands 
In  tbe  military  dlstrlot  to  the  General  Land-OOce 
wltliln  tbe  time  ptescribed  by  the  Act  of  Gonffross 
of  1804,  on  tbat  subject,  tlie  eutry  and  survey  t>o> 
came  vacated,  BODuIled  and  void,  and  the  utiwls 
covered  thereby  beoame  released  from  such  entry 
and  survey. 

5.  Tbe  period  limited  for  returning  the  survey 
hoB  not  Dctrn  inolonged  by  •ubscquent  Acts  or 
ConrresB. 

8.  The  Act  of  18SS,  Is  by  its  tenns  oonflned  to 
londsentaredand  notsurvayed  prior  to  January  1, 

less. 

7.  By  the  Act  of  MayST,  188Q,  aStai.,ltt,  three 
reors^f  urther  time  was  allowed  for  tbe  return  of 
the BurveyBOfsuch land onlyasbad  been  entered, 
but  not  Burvevcdibefore  January  1.  IBSB, 

8.  The  "land-office"  referred  to  in  section  8  of 
the  last  named  Act,  Is  tbe  Qeneral  Land-OfBco.  _ 

9.  Tbe  1st  end  2d  seotlons  of  tbe  Act  of  May  ST. 
1880,  do  not  repeal,  byimpUcation,  theSd  sccUoa  of 
theActof  18U. 

[No.  147J 

8iamiaedJa».8,9, 1885.  JkeidedFA.  e.1885. 

APPEAL  from  tbe  Circuit  Court  of  theUnitcd 
States  for  the  Northern  District  of  Ohio.  ■ 
The  history  and  facts    tbe  case  appear  In 
the  opinion  of  the  court. 

MmrM.  Joremiah  HaU  and  P.  0.  Smith, 
for  appellant. 
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Meurt.  Wm.  Lawrence  and  Wett,  Walker 

A  Weat,  for  appellees: 

Ur.  Lawrecce  filed  with  his  brief,  House 
His.  Docs.  No.  42,  47th  CoDgress,  1st  Sessioo 
(Copp'fi  Land  Owner,  Augnst,  1880),  and  No. 
10, 47th  Congi'ess,  2d  Session,  prepared  by  him, 
concerning  titles  in  the  Virginia  Milita^  Dis- 
trict In  Ohio,  and  containing  an  elaborate  dis- 
cosdon  of  the  sab  ject 

Mr.  Jvttiee  Woods  delivered  the  opinion  of 
the  court: 

This  was  a  bill  in  eqtiitr,  filed  November  20, 
1879,  to  establish  the  title  of  the  plaintiff  to 
and  recover  the  possession  of  a  certain  tract  of 
land  in  the  County  of  Logan,  in  the  State  of 
Ohio,  and  for  an  account  of  rents  and  profits, 
filling  the  many  blanks  left  In  the  bill  Dy  re- 
sort to  the  evidence,  the  case  modethereby  was 
nibshintially  as  follows: 

On  Jnly  19,  1822,  warrant  No.  6508  for  200 
acres  of  land  was  enmted  by  the  State  of  Vir- 
ginia to  the  gmnduthcr  of  me  plaintiff,  Archi- 
bald Gordon,  late  of  Cecil  County,  Maryland, 
In  consideration  at  his  services  aa  a  mivate,  tn 
[552]  the  Virginia  line  on  the  Continental  establteh- 
ment  in  the  War  of  the  Revolution.  On  Jan- 
uary  21,  1833,  he  caused  his  warrant  to  be  lo- 
cated by  enti^  No.  12017  in  the  Virginia  MiU- 
t^  District  m  the  State  of  Ohio,  ana  the  entry 
to  be  duly  recorded.  On  March  25,  1828,  he 
caused  the  entry  to  be  surveyed  by  Thomas  J. 
McArthur,  a  depu^  surveyor  of  said  military 
district,  and  on  November  Q,  1834,  he  had  the 
survey  recorded  in  the  office  of  the  principal 
surveyor  of  the  district.  Archibald  Gordon 
died  intestate  about  the  year  1829,  leaving  Ar- 
chibald Gordon,  Jr.,  late  of  Bnltimoro,  Marv- 
land,  his  only  child  and  heir  at  law.  Archibald 
Gordon,  Jr.,  died  intestate  about  the  year  1883 
or  1884,  leaving  the  plaintiiiF  and  her  sister,  Sa- 
rah Friscilla  Gordon,  bite  only  children  and 
heirs  at  law.  The  plaintiflF,  on  October  81, 
1854,  intermarried  with  Joseph  B.  FaBsell.who 
died  December  6,  1864,  and  the  plaintiff's  sis- 
ter, Sarah  Priscilla,  having  intermoiried  with 
one  William  H.  Kelly,  died  intestate  on  May 
12, 1853,  leaving  issue  one  daughter,  her  only 
child,  Mary  Elizabeth  Kelly.  WiUiam  H. 
Kelly  died  nt  a  date  not  mentioned,  leaving  his 
daughter,  Mary  Elizabeth,  surviving  him,  who 
died  at  the  of  nine  years  six  months  and 
three  days  without  issue,  leaving  the  plaintiff 
her  sole  heir  at  law.  The  plamtiff  daimed 
that  by  direct  inheritance  from  her  father,  Ar- 
chibald Gordon,  Jr.,  and  cotlnteral  Inheritance 
from  her  niece,  Mary  Elizabeth  Kelly,  she  was 
seised  of  an  equitable  estate  in  fm  in  the  lands 
covered  by  surrey  12017,  and  entitled  to  the 
Immediate  poa^esSon  thereof. 

It  was  further  alleged  that  on  October  4, 
1851,  Daniel  Gregg,  one  of  the  defendants, 
made  an  entry  on  tlic  records  of  the  principal 
surveyor  of  the  district.  No.  16070,  of  130  acres 
of  militaiy  warrant  No.  443.  and  on  December 
90, 1861,  he  iHOCured  100  acresof  .his  entry  to 
be  so  surveyed  as  to  cover  100  acres  of  land  ap- 
propriated by  the  entry  and  survey  of  Archi- 
bald Gordon,  No.  13^17,  and  on  November  2, 
1865,  he  caused  the  survey  to  be  recorded,  and 
on  November  20,  1856,  obtained  a  patent  of 
that  date  for  the  lands  described  in  thu  surv^. 
The  bill  further  averred,  that  the  entry,  aur- 
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vey,  and  patent  of  Gregg  were  all  made  and 
obtained  in  violation  of  the  proviso  of  section 
2  of  the  Act  of  March  1, 1829,  entitled  "An  Act  CSSS] 
Extending  the  Time  for  Locating  Virginia  Mil- 
iary Land  Warrants,  and  Returning  Surveys 
Thereon  to  the  General  Land-Qfflce,'^8  Stat  at 
L.,  773,  and  were,  therefore,  null  and  void,  and 
never  approi»iated  any  land  or  vested  any  title 
in  Gregg,  as  amfaut  ttw  plaintiff  or  those  un- 
der whom  she  claimed. 

It  was  ftiTther  alleged  that  the  defendant, 
EleazuT  P.  Eendrick,  oelng  the  principal  aur- 
veyor  of  the  Virginia  MiUtonr  Dbtrict,  and  in 
possession  of  the  records  of  that  office,  did. 
subsequently  to  the  entry  and  survey  of  Greer, 
without  the  knowledge  or  consent  of  plainoit. 
or  of  any  person  under  whom  she  claimed  ti- 
tle, write  in  the  margin  of  the  record  of  Archi- 
bald Gordon's  enby  the  word  "withdrawn," 
and  in  and  acrt^s  the  plat  and  record  of  the 
survey  thereof  the  words  "state  line,"  and  that 
Kendrick  refused  to  give  the  plaintm  a  dupli- 
cate of  said  survev  to  enable  h^  to  obtain  • 
patent  for  the  land  described  ther^. 

Daniel  Gregg,  Eleazur  P.  Kendrick,  William 
Swissgood,  Emily  Swissgood,  Francis  Htggins, 
John  W.  Higgins,  Angdine  Higgins,  Hatilde 
Higgins,  James  Eaton,  W.Q.  Smituson  and  An- 
drew Murdock  were  made  defendants  to  thebill 
of  complaint,  the  bill  alleglne  that  the  defend- 
ants, except  Gregg  and  Kendrick,  wrongfully 
kept  the  ptaintifT out  of  possession  of  the  prem- 
ises sued  for,  claiming  title  under  Gr^g.  The 
prayer  of  the  bill  wa8,that  thevaliditT  (9  theoi- 
try  and  survey  of  Ooraon  might  be  amrmod  and 
established,  and  the  entrr,  survey  and  patent 
of  Gre«  declared  void;  that  the  words  "with- 
drawn,' and  "state  line"  might  be  adjudged  to 
have  been  written  upon  the  record  of  the  Gor- 
don entry  and  survey  without  authority;  that 
the  plaintui  might  be  put  In  possessloa  of  the 
premises  sued  for  and  have  an  account  of  rents 
and  profits,  and  for  geinral  relief.  Daniel 
Gregg,  Francis  HIgeina,  John  W.  Htggfaia, 
Angeline  Hi^ns  anoMatilda  Higgins,  by  plea, 
and  the  otherdefendants,  except  Kendrick,  by 
answer,  denied  the  title  of  the  plaintiff,  and  set 
up  the  limitation  of  twenty-one  years  prescribed 
by  the  Statute  of  Ohio,  In  bar  of  the  relief 
prayed  by  the  bill.  Kendrick  made  no  defense. 
Upon  final  hearing  upon  the  pleadings  and  ev- 
idence, the  c^cuit  court  dismissed  the  biU,  and 
thepialntiff  appealed.  C554) 

We  think  that  the  averments  of  the  bill  do 
not  entitle  the  plaintiff  to  relief.  Her  case,  as 
alleged,  is:  that  she  has  an  equitable  estate  in 
fee  In  the  premises  in  dispute;  and  that  the  de- 
fendants, except  Gregg  and  Eendrick,  arc  in 
possession  without  title;  In  other  words,  are 
naked  trespassers.  The  theory  of  her  bill  seems 
to  be  that,  because  she  has  an  equitable  title 
only,  and  for  that  reason  could  not  recover  in 
an  action  at  law,  a  court  of  equity  has  jurisdic- 
tion of  her  case.  But  this  is  phunty  an  error. 
Mr.  Jtutiee  Bradley,  In  Toung  v.  J^trter,  8 
Woods,  842.  To  give  a  court  ot  equi^  juris- 
diction, the  nature  of  the  relief  asked  must  be 
equitable,  even  when  the  suit  Is  based  on  an 
equitable  titla  The  plaintiff  does  not  allege 
that  the  defendants,  who  are  in  possesion  of 
the  premises,  have  the  legal  title  or  that  they 
obtained  possession  under  any  person  who  had 
it.  Nor  does  she  state  any  fitds  which  connect 
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tbcm  with  her  equity.  They  being  mere  naked 
ircspassera  in  poEsaision,  prays  that  tliey 
may  be  turned  out  of  and  she,  who  bas  onlyan 
equitable  title,  mar  be  put  in  possession.  The 
nufcf  prayed  for  is  such  as  a  court  of  law  is 
aimpctent  to  grant,  if  the  plaintiff's  title  would 
Justify  it.  But  the  plaintiff  does  not  seek  by 
her  bill  to  better  her  title.  If  all  the  relief  asked 
for  were  granted,  she  wotdd  still  have  an  equi- 
table title  only.  The  case  is,  therefore,  an  eject- 
ment bill  brought  on  an  equitable  title.  In 
these  respects  it  is  dmilar  to  the  bill  in  die  case 
of  Gait  V.  QaUoviay,  4  Pet.,  882.  That  was  a 
bUl  in  equity  brought  by  the  heirs  of  James 
Oalt  for  general  and  spocial  relief  against  Oal- 
loway.  Baker,  Patterson  and  others,  setting  up 
title  to  one  thousand  acres  of  land  in  the  Vir- 
ginia Military  District  in  Ohio,  based  upon  an 
entry  and  surrey  in  the  name  of  James  GaH. 
Baker  and  Patterson  were  fn  possession  of  600 
acres  of  the  land,  claiming  title  in  the  name  of 
Oalt.  The  court  found  that  Baker  and  Patter- 
son had  no  title  to  the  lands  held  by  them,  and 
upon  this  state  of  case  said:  "  Th^  occupants 
can  be  considered  in  no  other  light  by  the  court 
than  iutmders,  and  the  remedy  against  them  is 
at  law  and  not  in  chancery.  No  decree  could 
be  made  against  them  unless  it  be  that  they 
should  deliver  possession  of  the  premises;  ana 
to  oUain  this  the  action  of  ejectment  is  the 
propri^tc  remedy." 

This  decision  is  in  point  and  shows  the  bill 
to  be  without  equity  as  to  those  of  the  defend- 
ants who  are  in  possession.  Their  possession 
is  good  against  m  the  world,  except  the  true 
owner.  As  the  bill  asserts  no  equi^  against 
them,  they  have  the  right  to  stand  on  their  pos- 
session until  compelled  to  yield  to  the  true  title 
and  to  demand  a  trial  by  jury  of  the  question 
whether  tlie  plaintiff  has  the  true  title.  The 
plaintiff  cannot  deprive  them  of  that  right  by 
neglecting  to  acquire  the  legal  title  and,  upon 
the  ground  of  her  equitable  title,  ask  the  aia  of 
m  court  of  equity.  She  can  turn  the  defend- 
an  ts  out  of  possession  only  upon  the  strength  of 
the  legnl  title,  which  die  must  first  acquire. 
Having  done  this,  a  court  of  law  is  the  proper 
forum  in  which  to  bring  her  suit.  Hipp  v. 
Bainn,  19  How..  271  [60  U.  8.^  XV.,  6331;  Par- 
ker V.  Mfo.  Co..  2  Black,  646  [67  U.  S.,  XVII., 


hav8  [anU,  246]. 

As  to  tlie  defendant,  Kendrick,  it  is  clear  that 
a  court  of  the  United  States,  sitting  in  equity, 
cannot  control  him  in  the  discharge  of  lus  du- 
ties as  pnncipal  sm-vcyor,  nor  tuce  charge  of 
the  records  of  his  office  nor  declare  their  effect 
to  be  other  than  what  appears  upon  their  face. 

But  we  are  also  of  opinion  Uiat,  upon  the 
issues  raised  by  the  pleas  and  answers,  the 
plaintiff  has  failed  to  make  good  the  case  which 
she  has  stilted  in  her  bill.  The  pleas  and  an- 
swers denied  that  the  plaintiff  had,  as  she 
averred,  an  equitable  estate  in  fee  in  the  lands 
described  hi  the  bill. 

We  think  that  this  defense  Is  established  by 
the  facts;  that,  by  reason  of  the  failure  of  Arch- 
ibald Gordon  or  his  legal  Wipresentatives  to 
make  return  of  the  survey  to  the  Oencral  Land- 
Office  within  the  time  prescribed  bytheaeveral 
Acts  of  Congress  on  that  subject,  the  entry  aiid 
1 U  U.  & 


survey  became  vacated,  annulled  and  void,  and 
the  lands  covered  thereby  became  released  from 
such  entry  and  survey.  So  that  the  pUdndit, 
at  the  time  of  bringing  her  suit,  was  without 
any  interest  w  estate  in  the  lands  described  In 
her  biU. 

The  lands  in  controversy  are  within  what  is 
known  as  the  Virainia  Militarv  District  in  the 
State  6t  Ohio,  l^e  State  of  Virginia  claimed 
title  to  a  large  territory  northwest  as  well  aa 
southeast  of  the  Ohio  River,  by  virtue  of  a  [556 
grant  to  the  Colony  of  Virginia  made  by  King 
James  I.  of  Great  Britain,  on  Hay  28,  1^. 
The  Virginia  Militarr  District  is  within  the  lim- 
its of  this  grant.  The  State  of  Virginia,  by  an 
Act  of  its  Legislature,  passed  in  October,  1779, 

10  Hen.  Stat.,  169,  provided  for  botmty  in  lands 
to  the  officers  and  soldiers  ctf  Virginia  in  the 
Revolutionaiy  War,  both  in  what  was  desig- 
nated as  the  Continental  and  State  establish- 
ment, and  prescribed  the  quantity  to  which 
they  were  respectively  entitled.  Other  Acts  of 
the  Legislature  provided  for  the  issue  of  land 
warrants  to  those  entitled  to  them,  10  Hen.  Stat., 
50,  and  prescribed  how  they  might  be  located, 

11  Hen.  Stat.,  868.  On  March  1, 1784,  the  del- 
egates of  the  State  of  Virginia  to  the  Congress 
of  the  United  States,  being  authorized  thereto 
by  an  Act  of  the  legislature  passed  December 
20.  1788.  11  Hen.  Stat.,  828,  conveyed  to  the 
United  States  all  the  lands  which  the  State  of 
Virginia  owned  or  claimed  northwest  of  the 
Ohio  River,  See,  deed  of  cession,  11  Hen. 
SUt.,  671. 

The  cession  was  made  subject  to  certain  res- 
ervations and  conditions,  amongwliichwosthe 
following;  "  That,  in  case  the  quantity  of  good 
land  on  the  southeast  side  of  the  Ohio,  upon 
the  waters  of  the  Cumberland  lUver,  and  be- 
tween the  Green  River  and  Tennessee,  which 
has  been  reserved  by  law  for  the  Virginia 
troops  on  the  Continental  establishment,  should, 
from  the  North  Carolina  line  bearing  in  further 
upon  the  Cumberland  lands  than  was  expected, 
prove  insufficient  for  their  legal  bounties,  the 
deficiency  should  be  made  up  to  the  said  troops 
in  good  hmds  to  be  laid  oil  between  the  rivers 
Scwto  and  Little  Miami  on  the  northwest  side 
of  the  River  Ohio,  in  such  proportions  ss  have 
been  engaged  to  them  by  the  laws  of  Virginia." 

This  court,  in  the  case  of  Jaekam  v.  Clark,  1 
Pet.,  ®S8.  speaking  by  OMefJmUee  Marshall, 
construed  uiis  reservation  to  be  "  Not  a  reser^ 
vation  of  the  whole  tract  of  country  between 
the  Sciotio  and  Little  Miami  Rivers;  it  is  a  res- 
ervation of  only  so  much  of  it  as  may  be  neces- 
sary to  make  up  the  deficiency  of  good  lands  in 
the  country  set  apart  for  tlie  officers  and  sol- 
diers of  the  Virginia  line  in  the  Continental  es- 
tablishment southeast  of  the  Ohio,"  and  de- 
clared that  the  re^ue  of  the  lands  was  ceded  C55T] 
as  a  common  property  for  the  use  uid  benefit 
of  the  members  of  the  Confederation;  and  this 
trust  was  to  be  executed  by  a  faithful  and 
inma  fide  dinposilion  of  tlic  laud  for  this  purpose. 

As  an  inference  from  these  views,  toe  court 
further  held  that  it  was  within  the  power  of 
Congress  to  prescribe  the  time  within  which 
the  lands  to  be  appropriated  by  those  holding 
the  bounty  warrants  should  be  separated  frmn 
the  general  mass,  so  as  to  enable  the  govern* 
ment  to  apply  the  residue,  which  it  was  thsn 
supposed  would  be  con^dmble,  to  the  other 
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piirposes  of  the  trust,  and  if  the  timo  within 
■which  the  Trarronts  might  be  located  was  ex- 
tended by  Congress,  It  had  the  rl^t  to  annex 

COnditionB  to  the  extendon. 

Congress,  in  the  exercise  of  these  powers 
which,  in  the  case  jxist  cited,  it  was  subsequent- 
ly decided  it  possessed,  on  March  23,  1804, 
passed  an  Act  entitled  "  An  Act  to  Ascertain 
the  Boundary  of  the  Lands  Reserved  "by  the 
State  of  Virmnia,  Northwest  of  the  River  Ohio, 
for  the  Satimaction  of  her  OfRcen  and  Soldiers 
on  Continental  Establishment,  and  to  Limit  tiie 
Period  for  Locating  the  Said  Lands."  2  Stat. 
atL.,  374.  Section  1  of  this  Act  defined  the 
boundary  of  the  Virginia  Military  District  in 
Ohio.   Section  2  provided: 

"That  the  ofiScers  and  soldiers  or  their  legal 
representatives,  who  are  entitled  to  bounty 
lands  within  the  above  mentioned  reserved  tei*- 
ritory.  Bhall  complete  their  locations  within 
three  years  after  the  passing  of  this  Act:  and 
every  such  officer  and  soldier  or  his  legal  rep- 
resentatives, whose  bounty  land  has  or  shall  have 
been  located  within  that  part  of  the  said  terri- 
tory to  which  the  Indian  title  has  been  extin- 
guished shall  make  return  of  his  or  their  surveys 
to  the  Secretary  of  the  Department  of  War  with- 
in five  years  after  the  passing  of  this  Act,  and 
shall  abo  exhibit  and  file,  with  the  said  Secre- 
tary and  within  the  same  timc,the  ori^nal  war- 
rant or  warrants  under  which  he  clnims,  or  a 
certified  copy  tliercof.  under  the  seal  of  the  of- 
fice where  the  said  warrants  are  legally  kept, 
which  warrant  or  certified  copy  thereof  shall 
be  sufficient  evidence  that  the  grantee  therein 
named,  or  the  person  underwhom  such  grantee 
claims,  WAS  originally  entitled  to  such  bounty 
[558]  land;  and  eveiy  person  entitled  to  said  lands, 
and  thus  applying,  shall  thereupon  be  entitled 
to  receive  a  patent  in  the  manner  prescribed  by 
law." 

The  3d  and  lastsection provided:  "That such 
part  of  the  above  mentioned  reserved  territory 
as  shall  not  have  been  located,  and  those  tracts 
of  land  within  that  part  of  said  territory  to 
which  the  Indian  title  has  been  extinguished, 
the  surveys  whereof  shall  not  have  been  re- 
turned to  the  Secretary  of  War  within  the  time 
and  times  prescribed  by  tliis  Act,  shall  thence- 
forth be  released  from  any  claim  or  claims  for 
such  bounty  lands." 

The  plain  meaning  of  the  Act  Is,  that  a  fsil- 
ure  wiUiin  five  years  after  its  passage  to  make 
return  to  the  Secretary  of  War  of  the  survey  of 
any  tract  of  land  located  within  said  territory, 
ma<le  previous  to  the  expiration  of  said  five 
years,  should  discharge  the  land  from  any 
claim  founded  on  such  location  and  survey,  and 
extinguish  all  right,  title  and  estat«  previously 
acquired  thereby;  and  that  all  lands  within  said 
district  not  located  within  the  same  period, 
idiould  be  released  and  discharged  from  tlie 
right  of  any  peison  to  locate  a  military  warrant 
thereon.  The  survey  of  the  entry  of  Archibald 
Gordon  has,  to  this  day,  never  Men  returned  to 
the  Sccretaiy  of  War  or,  as  provided  by  subse- 

?uent  Acts,  to  the  General  Land-Office  of  the 
Tnited  States.  His  right  to  the  lands  covered 
by  his  entry  and  survsy  was  therefore  cut  off 
by  the  Act  of  March  23, 1S04,  unless  It  has  been 
saved  subsequent  legislation  of  Congress. 
Counsel  for  plaintiff  not  denying  that  such  was 
the  effect  of  the  Act  of  Man±  1804,  Insists 
996 


that  the  period  limited  for  returning  the  survey 
has  been,  from  time  to  time,  su  inuionged  that 
the  entry  and  survey  of  Gordon  are  now  Talld 
and  suMisting  and  vest  in  the  plaintiff,  as  the 
sole  heir  of  Gordon,  an  equitable  estate  In  the 
lands  covered  by  the  survey. 

This  legislation  will  now  be  noticed.  The 
Act  which  first  followed  the  Law  of  1804  vras 
that  approved  March  2, 1807, 2  Stat  at  L. ,  424. 
It  allowed  the  officers  and  soldiers  who  were 
entitled  to  boun^  lands  Id  the  Virginia  Hilitazy 
Dtotrict,  a  further  time  of  three  years  from 
March  28, 1807,  to  complete  their  locations,  and 
Ave  years  from  the  same  date  to  return  their  [559] 
surveys  and  warrants  to  the  office  of  the  Secre- 
tary of  War.  The  Act  also  contained  the  fol- 
lowing proviso;  "  That  no  location,  as  aforesiud, 
within  the  above  mentioned  tract  shall,  after  the 
passaee  of  this  Act,  be  made  on  tracU  of  land 
for  which  patents  had  previously  been  issued 
or  which  bad  been  previously  surveyed;  and 
any  patent  which  may,  nevertheless,  be  ob- 
tained for  land  located  contrary  to  the  provis- 
ions of  this  section,  shall  be  considered  as  duU 
and  void." 

The  p^odof  limitation  prescribed  by  the  Act 
of  Mardi  23, 1804,  for  making  locations  and  ro- 
turniog  surveys  was  subscfiuently  from  time  to 
time  extended  by  successive  Acts  of  Congress. 
Act  of  November  3,1814, 8  Stat  at  L. ,  143;  Act  of 
February  22, 1815,  SStat.  atL.,  212;  Act  of  April 
11, 1818,  3  Stat,  at  L..  423;  Act  of  Fcbniary  9, 
1831,  3  Stat,  at  L.,  613;  Actof  March  1,  1833,  S 
Stat,  at  L. .  772;  Act  of  May  20, 182C,  4  Stat,  at 
L.,  189.  These  Acts,  except  that  of  Febniary 
22,  1815,  3  Stat,  at  L..  212,  all  contained  and 
repeated  the  proviso  above  recited  of  the  Act 
of  March  2. 1807. 

Congi-csa  having  established  by  the  Act  of 
April  25,  1812,  2  Stat,  at  L.,  716,  a  General 
Lnnd-Offlce,  the  Act  of  November  3, 1814,  pro- 
vided for  the  return  of  the  surveys  and  war- 
rants to  that  office  instead  of  to  the  Secretary 
of  War,  and  in  this  respect  was  followed  by  the 
subsequent  statutes,  except  the  Act  of  February 
22, 1815,which  contained  no  direction  In  respect 
to  the  return  of  surveys  and  warrants. 

The  Act  of  May  20,  1836,  extended  the  time 
for  making  locations  to  June  1, 1839,  for  mak- 
ing surveys  to  June  1, 1832,  and  for  returning 
surveys  to  June  1,  1833.  After  the  CTpiration 
of  the  term  limited  by  this  Act,  an  interval  <rf 
five  years  occurred,  during  which  no  authority 
existed  for  making  locations,  surveys  or  returns 
of  surveys. 

The  Act  of  July  7,  1838,  5  Stat,  at  L.,  2«8, 
extended  the  time  for  making  locations  and  sur- 
veys, and  the  return  of  surveys  to  the  General 
Land-Office,  to  August  10, 1840,  and  provided 
as  follows:  "That  all  entries  and  surveys 
which  may  have  heretofore  been  made  within 
the  siiid  reservation  in  satisfaction  of  any  such 
warrants  on  lands  not  previously  entered  or 
surveyed  or  on  lands  not  prohibited  from  entry 
and  survey,  shall  be  held  to  be  good  and  valid;  [500] 
any  omission  heretofore  to  extend  the  lime  for 
making  of  such  entries  and  surveys  to  the  con- 
trary notwithstanding."  It  also  contained  tiie 
proviso  of  the  Act  of  March  2,  1807,  above  re- 
cited. 

By  an  Act  approved  August  19, 1841, 5  Stat, 
at  L.,  449,  the  Act  of  July  7, 1888  was  revived 
ami  continued  In  force  until  January  1,  1844, 
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and  by  an  Act  approved  July  29,  1846, 9  Stat 
at  L..  41,  the  Act  of  August  19,  1841,  wtw  re 
vivcd  and  continued  in  force  until  the  first  day 
of  January,  1848.  On  July  6,  1848,  9  Stat,  at 
L. ,  244,  a  like  Act  was  passed,  Ity  which  tbe  Act 
of  August  19, 1841,  was  reyived  and  continued 
f n  force  until  January  1, 1850.  And  by  an  Act 
passed  February  20. 1850. 9  Stat,  at  L.,  421,  the 
same  Act  of  July  5, 1848,  was  revived  and  con- 
tinued in  force  until  January  1,  1852. 

The  effect  of  the  series  of  Acts,  beginning 
with  the  Act  approved  August  19, 1841,  and 
ending  with  the  Act  of  February  20.  1850,  was 
to  continue  in  force  the  Act  of  July  7, 1838,  till 
January  1, 1862.  The  whole  series,  beginning 
with  the  Act  of  March  2S,  1804,  and  ending 
with  the  Act  of  July  7,  1838,  as  revived  and 
continued  in  force  by  the  later  Acts  just  re- 
ferred to,  rdates  to  the  same  subject  and  is  to 
be  oinatnied  t0£^er.  C  8.  v.  Freeman,  3 
How.,  666;  Sex     Loxdate,  1  Burr.,  447.  It  ap- 

rsors.  even  from  a  cursory  reading,  that  section 
of  the  Act  of  March  28. 1804,  vras  not  repealed 
or  modified,  either  directly  or  indirectly,  hjany 
of thesubsequentActsabovementloned.  There 
was  no  direct  repeal  of  the  section.  Neither 
was  there  anyreMal  by  implication.  MeCootv. 
Smit/t,  1  Black.  469  [06  U.  8.,  XVII.,  2181;  U. 
3.  V.  7)men,  11  Wall..  88  [78 U.  8..  XX.,  153]; 
mnder$on'a  lobaceo.  Id.,  652  [78  U.  S.,  XX., 
235] ;  Murdoch  v.  Mempfiie,  20  Wall. ,  600  [87  U. 
S.,  XXII.,  429];  liedBoek  v.  JSenry.  100  U.  8., 
696tXXVII.,  251].  It  was  allowed  to  remain 
unaltered  on  the  statute  book;  the  effect  of  the 
subsequent  legislation  being  only  to  suspend  its 
operation  until  the  first  day  of  January,  1852. 
The  interpretation  must,  therefore,  be  the  same 
as  if  the  8d  section  of  the  Act  of  l^Iorch  S3, 
1804,  had  been  repeated  In  every  subsequent 
statute  of  the  scries.  As  neither  Archibald  Gor- 
don nor  any  of  his  heirs  or  representatives  ever 
made  a  return  of  the  survey  of  the  lund  io 
dispute,  either  to  the  Secretary  of  War  or  the 
[561]  CommlKsioneroftheGeneralLuid-Office, either 
before  or  after  the  first  day  of  January,  1852, 
the  3d  section  of  the  Act  of  March  23,  lb04,cuts 
up  ^  the  roots  all  the  right  and  title  derived 
from  the  location  and  survey  cX.  Archibald  Gor- 
don. 

Under  the  Acts  of  Congress,  Gordon,  by  his 
entry  and  survey,  acquired  title  depending  on 
his  pwfonnanra  of  certain  prescribed  condi- 
tions. His  failure  to  perform  tbe  conditions 
stripped  him  of  all  Interest  or  estate  In  the  lands 
covered  by  his  entry  and  survey. 

That  such  is  tbe  effect  of  the  8d  section  of 
the  Act  of  March  23, 1804,  is  made  manifest  by 
tbe  proviso  above  quoted  of  the  Act  of  July  7, 
1838,  which  declared  all  entries  and  surveys 
theretofore  made  to  be  good  and  valid,  notwith- 
standing any  omission  by  Congress  to  extend 
the  time  for  making  such  entries  and  surveys. 
This  is  equivalent  to  a  declaration  by  Congress 
that  section  Z  of  the  Act  of  1804  was  still  in 
force,  and  legislation  was  necessary  to  relieve 
from  its  operation  entries  and  surveys  not  made 
witliin  the  time  limited  by  that  or  the  subse- 
quent enactments. 

Since  the  Act  of  February  20, 1850,  Congress 
has  passed  two  Acts,  on  both  of  which  the 

Slointiff  relies  as  making  good  his  title.  The 
rst  of  these  is  the  Act  of  March  8,  1855,  10 
Stat,  at  L..  701.  entitled  "An  Act  Allowing  the 

lis  V.  s. 


Farther  Time  of  Two  Tears  to  Tliose  Holding 
Land  by  Entries  in  the  Virginia  Military  Dis- 
trict in  Ohio  Which  Were  Made  Prior  to  the 
First  of  January.  1863,  to  Have  the  Same  Sur- 
veyed and  Patented."  This  Act  provided  "that 
the  officers  and  soldiers  of  the  Virginia  line  of 
Continental  establishment,  their  heirs  or  assigns, 
entitled  to  bounty  lauds  which  have  prior  to  tbe 
first  day  of  January,  1853,  been  entered  within 
the  tract  reserved  by  Vlr^nia  between  the  Lit- 
tle Miami  and  Scioto  Rivers  for  sati-sfyingtbe 
legal  bounties  to  her  ofllcers  and  soldiers  upon 
Continental  establishment,  should  be  allowed 
the  further  time  of  two  yenrs  from  and  after 
the  passage  of  this  Act  to  make  and  return  their 
surveys  and  warrants,  or  certified  copies  of 
warrants,  to  the  General  Land-Oilice." 

This  Act  is  by  its  terms  confined  to  lands  en- 
tered and  not  surveyed  prior  to  January  1, 
1852.  The  policy  of  the  Act  is  clear.  The  Acts  [668] 
passed  iirior  to  the  Act  of  July  7,  1838,  fixed 
one  period  for  locating  entries  and  a  longer 
time  for  mnking  and  returning  surveys,  plainly 
because  the  surveys  could  not  be  made  until 
the  entries  were  made.  But  the  Act  of  July  7, 
1838,  as  revived  and  continued  in  force  by  sub- 
sequent statutes  fl:[ed  the  first  day  of  Januaiy, 
1852.  as  the  limit  allowed  both  for  making  en- 
tries and  making  and  returning  surreys.  It, 
therefore,  doubtless  happened  that  laggard  war- 
rant holders  pitKrostinated  the  making  of  their 
entries  until  it  was  too  late  to  make  and  return 
their  surveys  before  tbe  first  of  January,  1852. 
Therefore  the  Act  of  March  8, 1865,  was  passed 
allowing  the  holders  of  warrants,  who  bad 
made  their  entries  before  January  1,  1R52,  two 
years'  furtlier  time  after  the  passage  of  the  Act 
to  make  and  retuni  their  surveys.  Those  who 
before  January  1,  1859.  hod  made  both  their 
entries  and  surveys  were  not  within  the  words 
or  spirit  of  the  Act. 

The  next  Act  on  which  the  plaintiff  relies  is 
tbe  Act  of  37. 1880. 31  Stat  at  L.,  142.  lliis 
Act  is  entitled  "An  Act  to  Construe  and  Define 
'An  Act  to  Cede  to  the  State  of  Ohio  the  Un- 
sold Lands  in  the  Virginia  Military  District  in 
Said  State '  Approved  February  18,  1871,  and 
for  Other  Purposes."  The  Act  which  was  to 
be  construed  and  defined  provided  "that  lands 
remaining  unsurveyed  and  unsold  in  the  Vir- 
ginia Military  District  in  the  State  of  Ohio  be 
and  the  same  are  hereby  ceded  to  the  State  of 
Ohio."  and  saved  to  any  lona  fide  settler  not 
exceeding  160  acres  by  him  occupied  by  his 
preempting  the  same  in  such  manner  as  the 
State  of  Ohio  might  direct.   16  Stat,  at  L.,  416. 

The  plaintiff  relies  on  the  first  three  sections 
of  the  Act  of  Itfay  27,  1880.  Tlie  Ist  section 
declares  that  the  true  intent  and  meaning  of 
the  Act  of  February  18,  1871,  just  mentioned, 
was  to  cede  to  the  State  of  Ohio  only  such  lands 
as  were  unappropriated  and  notiiu'luded  in  any 
entry  or  survey  within  said  district  founded  on 
military  warrants  upon  Contineutal  cstablldi- 
ment. 

The  2d  section  is  as  follows:  "That  all  legal 
surveys  returned  to  the  land-offlcc  on  or  before 
March  8.  1S57,  on  entries  made  on  or  before 
.TanuniT  1, 1852.  and  founded  on  unsatisfied  [5631 
Virginia  Military  Continental  warrants,  are 
hereby  declared  valid." 

Tbe  3d  section  provided  that  the  officers  and 
soldien  of  the  Virginia  line  on  Continental  es- 
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tublishment,  their  heirs  or  assigns,  "entitled  to 
bounty  lands  which  have,  on  or  before  Janu- 
ary 1,  18S2,  been  entered"  in  the  Virginia 
Military  District  in  Ohio,  should  "Be  allowed 
three  years  after  the  passage  of  the  Act  to  make 
and  return  their  surreys  for  record  to  the  otBce 
of  the  principal  surveyor  of  said  district,  and 
might  file  their  plats,  certifiCBtes  and  warrants 
in  the  General  Land-OfQce,  and  receive  patents 
for  the  same." 

The  provisions  of  the  8d  section  are  based  on 
the  Slime  policy,  and  are  similar  to  those  of  the 
Act  of  ^Inrch  S,  1855,  ubi  tupra,  and  must  re- 
ceive the  same  construction,  namely:  that  three 
years  further  time  was  allowed  for  the  return 
of  the  Bur\'eys  of  the  lands  which  had  been 
entered  but  not  surveyed  before  January  1, 
1852.  The  section  does  not,  therefore,  help  the 
plaintiff's  title. 

But  the  plaintiff  relies  confidently  on  the  2d 
section,  ana  her  contention  is,  that  the  land- 
office  referred  to  in  this  section  is  the  same  as 
the  office  of  the  principal  surveyor  of  said,  the 
Virginia  Military  District  menuoned  in  the  8d 
sccnon  of  the  Act,  and  that,  as  on  November 
86, 11?24.  Archibald  Gordon  had  recorded  his 
survey  in  the  latter  office,  kept  at  Cbillicothe, 
Oliio,  tlie  section  above  quotea  makes  the  sur- 
vey vulid. 

In  constniing  the  2d  section  of  the  Act  of 
1880,  the  rule  already  referred  to  must  be  ap- 
plied, namely:  that  all  Acts  in  relation  to  the 
same  subject  are  to  be  construed  together  as  if 
one  Act.  The  Act  of  1680  is  part  of  the  system 
of  Ic^slntiou  relating  to  the  Vtr^nia  Military 
District  in  tlie  State  of  Ohio,  beginning  with 
the  Act  of  March  33,  1804,  and  continued  in 
the  fourteen  other  Acts  heretofore  referred  to. 
The  Acta  of  March  23,  1804,  and  of  March  2. 
1807,  pas.sc(i  before  the  establishment  of  the 
General  Lnnd-Olfice,  required  surveys  to  be  re- 
turned to  the  Secretary  of  War.  All  the  sub- 
[5641  sequent  Acts,  except  the  Act  of  February  22, 
1815,  wliich  omitted  any  direction  for  the  return 
of  surveys,  fourteen  in  number,  either  directly 
or  by  rt'fereuce  to  other  Acts,  required  surveys 
to  l>c  returned  to  the  General  liSnd-Offlca 
When,  rhercfore,  the  2d  section  of  ttie  Act  of 
May  27,  1880,  provides  that  all  legal  surveys 
returned  to  the  land-office  before  March  3, 1857, 
shall  be  valid,  It  is  not  open  to  question  Uiat  the 
land-ofticc  referred  to  is  the  General  Land-Of- 
fice. In  all  the  legislation  on  the  subject, 
found  in  thirteen  Acts  of  Congress,  extending 
over  a  period  of  sixty-eight  years,  no  other 
land-office  had  been  mentioned.  The  theory 
that  the  word  land-office,  in  the  Act  of  May  27, 
1H80,  meant  the  office  of  the  principal  surveyor 
of  the  District  of  Chillleothe,  which,  in  all  the 
previous  legislation  had  never  been  named  or 
alluded  to,  is  without  any  support  in  any  rule 
of  construction,  and  is  mconsistent  with  the 
system  for  tlie  disposition  of  the  lands  adopted 
and  maintained  by  Congress  for  more  than 
three  quarters  of  a  century.  That  system,  as 
we  have  seen,  required  the  surveys  and  war- 
rants to  be  returned  to  the  City  of  Washington, 
at  first  to  the  Secretary  of  War  and  afterwartls 
to  the  Geucrol  Land-OiQce.  It  rcquirwl  that 
patents  should  be  issued  by  the  President  upon 
surveys  so  returned,  and  no  patent  could  issue 
on  any  s\irvey  not  so  returned.  It  cannot  be 
eonceived  that  Congress,  by  the  omission  of  the 
998 


word  "genend"  before  the  word  land-office,  in- 
tended to  reverse  this  policy  which  it  had  per- 
sistingly  adhered  to  ttirough  fifteen  different 
statutes  and  for  nearly  three  generations,  and 
thus  to  unsettle  the  titles  to  lain  in  a  large  and 
densely  peopled  territory. 

Nor  can  we  Impute  to  Ooncreas  the  looon- 
gruity  of  using  the  word  land-office,  and  the 
words  "the  office  of  the  principal  surveyor  of 
said  district,"  ia  contiguous  sections  of  the 
same  Act,  to  mean  the  same  thing.  But  all 
doubt,  if  any  existed,  of  the  true  meaning  of 
the  word  land-office  in  the  section  under  con- 
sideration is  removed  by  the  fact  that  the  sec- 
tion is  plainly,  In  substance  and  effect,  a  reen- 
actment  of  the  Act  of  Much  8,  1855,  which 
provided  In  terms  for  the  return  of  surveys  to 
the  General  Land-Office. 

The  plaintiff  further  insists  that  the  1st  and 
2d  sections  of  the  Act  of  May  27,  1880,  repeal,  :565] 
hv  implication,  the  Sd  section  of  the  Act  of 
March  23,  1804.  There  is  no  ground  for  such 
a  contention.  It  Is  most  unreasonable  to  sup- 
pose that  Congress  Intended,  by  doubcfnl  infer- 
ence, to  repeu  the  salutary  provision  of  sectiim 
4  of  the  Act  of  1804,  which,  in  numerous  en- 
actments, it  had  cautiously  preserved  for  a 
period  of  seventy-six  years,  and  on  which  the 
titles  to  a  vast  domain  rested. 

The  object  of  the  1st  and  2d  sections  of  the 
Act  of  May  27, 1880,  was  not  to  confer  new 
rights,  but  to  preserve  rights  already  vested, 
from  Impairment  by  any  coostruction  which 
might  be  placed  on  the  Act  of  February  18, 
1871,  by  which  the  unsurveyed  and  unsold 
lands  in  the  Virginia  Milita^  District  were 
ceded  to  the  State  of  Ohio. 

Bui  it  is  enough  to  say  that  there  is  do  in- 
consistency between  the  two  enactments,  one  of 
which  is  said  to  repeal  the  other.  There  can, 
therefore,  be  no  repeal  by  implication. 

It  follows  that  the  plainUff  can  derive  no  aid 
from  anv  Act  of  Congress  passed  since  the  first 
day  of  January,  1852.  On  that  day  all  inter- 
est and  estate  of  the  heirs  of  Archibald  Gor- 
don in  the  lands  covered  by  bis  entry  recorded 
on  January  1, 1828,  and  his  survey  recorded  on 
November  6,  1824,  ceased  and  determined.  The 

Clalntiff,  therefore,  has  failed  to  make  good 
er  averment  that  we  has  an  equitable  estate  in 
fee  simple  to  the  premises  in  controversy.  She 
has,  therefore  shown  no  right  to  the  relief 
prayed  by  her  bill. 

It  is  immaterial  whether  the  patent  of  Gregg 
under  which  the  defendants  claim,  was  valid  or 
void.  The  plaintiff,  having  no  title,  can  have 
00  relief  against  them.  The  defendants,  be- 
ing in  possession,  are  entitled  to  retain  posses- 
sion until  ousted  by  one  who  has  the  title.  Th$ 
decree  of  the  Circuit  CouTt,  bji  which  Vu  biU  \ea» 
Emitted,  was  tker^ore  right  and  %i  ajjirmed. 


LTDIA  M.  FUSSELL,  Appt,, 

V. 

E.  S.  HUGHES  BTAL. 
^eeS.     Bf^KRter's  ed.,  866,  M>.> 

Case  foUcwed — equity  juritdicHon. 

The  bill  In  th<9  case  is  basod  on  the  nme  allegM 
title  as  that  In  yuawU  t.  Gcegff,  ante,  and  It  f  oUom 
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from  what  was  said  in  that  oaae.  that  thli  suit  to  not 
within  the  Jurisdiction  of  a  court  of  equity,  and 
that  the  plaiotiff  baa  do  right  wbaterar  to  the  lands 
to  which      seeks  to  establish  title. 

[No.  148.] 

Argwd  Jan.  8,  9, 188S.   Decided  Vg>.  »,  188S. 

AFPEAL  from  the  Circuit  Court  of  the  United 
States  for  tbe  Northern  District  of  Ohio. 
In  connecUon  witii  this  case  see  the  preced- 
ing and  relati-d  case  of  FutaeUY.  Orega. 

IKeanra.  Jeremiah  Hall  and  P.  0.  Smith, 
for  appellant. 

Meaars.  Wm.  Z«awrenee  and  TTmC,  Walker 
ift  )K«M(,  for  appellees. 

Mr.  JvitieeWoodm  deUvaed  the  opioion  of 
ttie  court: 

The  bill  in  this  case  was  also  filed  November 
20,  1879.  It  was  baaed  on  the  same  alleged  ti- 
[5061  tie  B6  that  in  case  No.  147,  and  was  brought 
for  a  part  of  the  lands  covered  by  the  same  en- 
try  and  survey,  and  prayed  for  the  same  relief. 
The  same  defences  were  pleaded.  It  follows, 
from  what  lias  been  said  in  case  No.  147,  that 
tlas  court  is  not  within  the  jujrisdiction  of  a  court 
of  equity,  and  that  the  plaintUf  has  no  right 
whatever  to  the  lands  to  which  she  seeks  to  es- 
taUisIi  title,  and  of  which  she  prs^s  to  be  put 
In  posseuioD.   The  decreeof  the  Circuit  Court 

Sf  which  the  bill  was  dismissed  was,  tfaerefoie, 
ght 

Decree  affirmed. 

True  copy.  Test:  _      -      -  „ 

Junius  U.  Uci£cnn(!7,  Ctcrk,  Sup.  Court,  U.  S. 


[310]  JOHN  THORNLET,  AppL. 

V. 

UNITED  STATES. 

(See  8.  C,  Reporter's  ecL,  UO-OS.) 

Longevity  pay  to  naval  ojjken  eotutrvction  of 
ttatute. 

1.  Longevltr  pay  Is  onlv  srlven  to  oflloera  on  the 
active  list  of  the  navy,  and  not  to  rpti-  ed  oiBccrs. 

2.  Where  the  meaning  of  a  statute  fa  plain,  it  is 
the  duty  of  the  courts  to  enforce  it  acoordlnir  to  lu 
obvious  terms.  In  such  a  case  there  to  no  necessi- 
ty for  conatruotlon. 

[No.  1216.] 

Aryued  Jan.  IS,  1885.    Deetded  I».  »,  1886. 

APPEAL  from  the  Court  of  Claims. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  tite  court. 

Meanrt.  Robert  B.  Uaes  and  John  PmU 
Jonrn,  for  nppellfint. 

Mr  S.  F.  PhilUpa.  Solicitoi^Oon.,  for  ap- 
pellee. 

Mr.  Jvatiee  Wooda  delivered  the  opinion  of 
the  court: 

The  appellant  brought  this  suit  agtUnst  the 
Uniteil  States  to  recover  a  bnlnnce  due  him,  as 
he  contended,  on  his  pay  as  ao  officer  of  the 
navT.  His  petition  aliened  that,  on  September 
1,  1h55,  he  was  commissioned  a  surgeon  in  the 
navy;  that  on  June  1,  1801,  while  he  still  held 
the  grade  or  rank  of  surceon,  he  was,  by  order 
of  the  Secretary  of  the  Na\T,  issued  by  direc- 
tion of  the  President,  placed  on  the  retired  list, 
In  accordance  with  the  provtrions  of  sccUon  8 
of  the  Act  of  Congress  approved  February  SI, 
1861, 12  Stat  at  L..  160,  by  reason  of  Incapac- 

iis  r.  s. 


Ity  for  further  service  at  sea,  tmt  that  for  some 
years  after  said  retirement  he  was  assigned  to 
and  performed  active  duty;  that  by  section  8  of 
the  Act  of  Congress  approved  July  16, 1870, 
the  sea  pn.v  of  an  oiHcer  on  the  active  list  of  the 
navyof  tti.'  grade  or  rank  held  by  the  appel- 
lant at  the  time  of  his  retirement  was  flxea:  for 
the  first  five  years  from  date  of  commission,  at 
^3,800  per  annum;  for  the  second  five  years 
from  the  date  of  commission,  at  $8,300  per  an- 
num; for  the  third  five  years  from  the  date  of 
commisdoD,  at  $3,600  per  annum;  for  the 
fourtii  five  years  irom  the  date  of  c«ramission 
at  93,700  per  annum;  and  after  twenty  year* 
from  the  date  of  commission,  at  $4,200  per  an- 
num. 

The  petition  further  alleged  that  section  1  of 
the  Act  of  Congress,  approved  Murch  8, 1873, 
17  Stat,  at  L.,  647,  flzodthe  pav  of  officers  of 
the  navy,  who  were  then  or  might  thereafter  be 
retired  on  accoantof  Incapacity,  resulting  from 
sickness  or  exposure  in  the  line  of  duty,  at  sev- 
entv-five  per  cent  of  the  sea  pay  of  the  grade  or 
ranV  which  they  held  at  the  time  of  their  re- 
tirement; that  the  Act  of  Congress  approved 
April  7,  1882,  23  Stat,  at  L.,  41,  entitled  "An 
Act  for  the  Relief  of  Medical  Director  John 
Thoniley,  United  States  Navy,"  the  appellant, 
directed  that  he  be  considered  as  ba'nng  been 
retired  from  active  service  as  a  surgeon  ud  [311 

S laced  on  tlie  retired  list  of  officers  of  the  navy, 
□nel,  1801,  on  account  of  physical  incapacity 
originating  in  the  line  of  duty,  and  that  he  be 
paid  accordingly. 

The  petition  also  referred  to  section  1  of  the 
Act,  approved  August  8, 1882,  which  Novided 
tliat  all  officers  of  the  navy  should  "Be  credit- 
ed with  the  actual  time  they  may  have  served 
as  officers  or  enlisted  men  in  the  regular  or  vol- 
unteer army  or  navy,  or  both,  and  receive  all 
the  benefits  of  such  actual  service,  in  all  re- 
spects, in  the  same  manner  as  If  said  service 
had  been  continuous  In  the  regular  navy." 

The  petition  further  allegccrthat  the  appel- 
lant, under  a  proper  construction  of  said  Acts, 
should  have  received  pay  since  Murch  3, 1873, 
at  the  following  rates,  to  wit:  from  March  3, 
1878,  to  September  1,  1876,  $^,776  per  annum, 
or  seventy-five  per  centum  of  the  sea  pay  of  a 
surgeon  on  his  fourth  lustrum  from  the  date  of 
his  commission;  and,  from  Scpteml»er  1,  1875, 
to  the  time  of  filing  his  petition,  $3,150  peran- 
num,  or  seventy-five  per  centum  of  the  sea  pay 
of  a  surgeon  after  twenty  years  from  tlie  ^e 
of  his  commission;  that  such  pay  bad  been 
wrongfully  withheld  from  him,  and  he  had 
only  been  paid  since  March  3,  1878,  at  the  rate 
of  ^3,400  per  annum.  The  petitioner,  there- 
fore, demanded  judgment  for  $6,843.07. 

The  findings  of  fact  made  by  the  Court  of 
Claims,  JanuaiT  29,  1883.  were  as  follows: 
"On  the  8d  of  September,  1855,  the  petitioner 
was  commissioned  a  surgeon  in  the  navv.  On 
the  first  of  June.  1861,  on  account  of  physical 
incapacity  to  perform  further  service  at  sea,  he 
was  placed  on  the  retired  list  as  a  surgeon,  un- 
der lhc3d  section  of  the  Act  of  Febnwry  21, 
1861.  13  Stat,  at  L.,  147,  150.  From  Mnn-h  8, 
1873,  to  November  16, 1^,  be  was  paid  at  the 
rate  of  $2,400  per  annum,  bat  the  accounting 
ofllcers  of  the  Treasury  have  refused  to  idlow 
him  any  more  than  that  amount." 
From  Uiese  facts  the  court  deduced  the  con* 
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elusion  of  law,  that  the  petilioner  was  not  en- 
UUed  to  recover,  and  dismiRsed  his  petition, 
^vnithlfl  judgment  the  peUtiooer  appealed. 

312]  It  is  not  senously  contended  that  section  1 
of  the  Act  of  Augiut  5, 1882,  referred  to  in  this 
petition,  has  any  application  to  the  case.  The 
controversy  arises  upon  the  3d  section  of  the 
Act  of  July  15,  1870,  16  Stat,  at  L.,  321,  enti- 
tled "An  Act  Making  Appropriations  for  the 
Naval  Service  for  the  Year  Ending  June  SO, 
1871,  and  for  Other  Purposes,"  and  the  second 
clause  of  the  1st  section  of  the  Act  of  March  8, 
1873,  entitled  "An  Act  Making  Appropriations 
for  the  Naval  Service  for  the  Year  Ending 
June  80,  1874.  and  for  Other  Purpost-s,"  17 
Stat,  at  L.,  547.  These  sections  have  been  re- 
produced in  the  Revised  Statutes,  and  read  as 
follows,  respectively. 

"  Sec  1556.  The  commissioned  officers  and 
warrant  ofBcen  on  the  active  list  of  the  Navy 
of  the  United  States,  and  the  petty  officers,  sear 
men,  ordinary  seamen,  firemen,  coal  heavers 
and  emqAoyea  m  the  navy  shall  be  entitled  to  re- 
ceive annual  pay  at  the  rates  hereinafter  stated, 
after  their  respective  designations:  theadmiral, 
$13,000;  *  *  *  surgeons,  paymasters  and 
chief  engineers,  who  have  the  same  rank  with 
paymasters  during  the  first  five  years  after  date 
of  commission,  when  at  sea,  $3,800;  on  shore 
duty,  $3,400;  on  leave orwaitingorder8,$2,000; 
durmg  the  second  five  years  after  such  date, 
when  at  sea,  $8,200;  on  shore  duty,  $3,800;  on 
leave  or  waiting  orders,  $3,400;  during  the  third 
five  Tears  after  such  date,  when  at  sea,  $3,500; 
on  snore  duty,  $8,300;  on  leave  or  waiting  or- 
ders, $2,600;  during  the  fourth  five  years  after 
such  date,  when  at  sea,  $3,700;  on  snore  duty, 
$8,600;  on  leave  or  waiting  orders,  $3,800;  aft- 
er twenty  years  from  such  date,  when  at  sea, 
$4,300;  on  shore  duty,  $4,000;  on  leave  or  wait- 

^,__lng  orders,  $3,000." 

SISJ  7.gg^  1508  The  pay  of  all  officers  of  the 
navy  who  have  been  retired  after  forty-five 
years*  service  after  reaching  the  age  of  sixteen 
years,  or  who  have  been  cr  may  be  retired  after 
forty  years'  service,  upon  their  own  application 
to  the  President,  or  on  attaining  the  age  of  six- 
ty-two years,  or  on  account  of  incapacity  re- 
sulting from  long  and  faithful  service,  from 
wounds  or  injuries  received  in  the  line  of  dutv, 
or  from  sickness  or  exposure  therein,  shall, 
when  not  on  active  duty,  be  equal  to  seventy- 
five  per  centum  of  the  sea  pay  provided  by  tliis 
chapter  for  the  gnide  or  rank  which  tlicy  held, 
respectively,  at  the  time  of  their  retiitment. 
The  pay  of  all  other  officers  on  the  retired  list 
shall,  when  not  on  active  duty,  be  equul  to  one 
half  the  sea  pay  provided  by  this  chapter  for 
the  grade  or  rank  hehl  by  Uiem,  rc^MiCtivcly, 
at  the  time  of  their  retirement." 

Section  1  of  the  Act  of  March  8,  18Td,  upon 
which  section  1588  is  based,  also  provided  that 
no  officer  on  the  retired  list  of  the  navy  should 
be  employed  on  active  duty  except  in  time  of 
war.  This  provision  is  now  reproduced  in  sec- 
tion 1462,  Revised  Sututes. 

The  contention  of  the  api>ellnnt  is  that  upon 
these  enactments  he  is  entitled  to  what  is  known 
as  longevity  pay.  The  contention  of  tlie  United 
States  is  that  longevily  pay  is  only  given  to  of- 
ficers on  the  active  list  of  the  navy  and  not  to 
retired  officers,  to  which  latter  cluss  the  appel- 
lant belongs. 
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Where  the  meaning  of  a  statute  to  plain,  it  Is 
the  duty  of  the  oourta  to  enfom  h  acooralag 
to  its  ODvioufl  terms.  In  such  acase  there isno 

necessity  for  construction.  Benton  v.  Widatire, 
54  N.  Y.,  226;  Woodbury  v.  Berry,  18  Ohio  St, 
456;  BoOey  v.  Mattingly,  14  B.  Mon.,  89;  E» 
kiel  V.  Dixon,  8  Qa.,  146;  Farr^  Foundry  t, 
Bart,  26  Conn.,  376;  Su»$ea}  Peerage  Gam,  11  CL 
&  F.,  85,  148;  Bishop  on  the  Written  Laws, 
sec.  72.  Applying  this  rule,  we  ore  of  oplnfoo 
that  the  case  of  the  appellant  finds  no  mi^Mnt 
in  any  Act  of  Congress. 

The  effect  of  the  Act  for  the  relief  of  the  ap- 
pellant referred  to  in  his  petition  was  simply  to 
allow  him  the  rate  of  pay  of  the  grade  in  which 
he  was  retired,  prescribed  by  section  15)88  of  the 
Revised  Statutes,  for  officers  retired  on  account 
of  incapacity  resulting  from  long  uid  faithful  [9 
service,  from  wounds  or  injuries  reodved  In  tha 
line  of  duty,  or  from  sickness  or  exposure 
therein.  It  placed  him  on  the  same  footmg  in 
respect  of  his  pay,  and  no  other,  as  section  1568 
placed  the  retired  officers  therein  mentioned. 

There  have  been  but  three  Acts  of  Congress 
giving  longevity  pay  to  officers  of  the  navy. 
The  first  was  the  Act  of  March  3, 1885,  4  Stat, 
at  L.,  755,  by  which  longevity  pay  was  j^ven 
to  surgeons  only.  At  that  time  retired  offlcen 
were  unknown  to  the  navy.  The  aocond  wis 
the  Act  of  June  1,  1860, 13  Stat.  atL.,33, which 
gave  it  to  commanders,  lieutenants,  surgeons, 
engineers,  pursers,  boatswains,  gimncrs,  carpen- 
ters and  siiilinakers,  when  on  duty  at  sea;  and 
the  third  was  t  he  Act  of  July  15,  1870,  which 
gave  it  gcncmlly  to  officers  on  the  active  list  <^ 
the  navy,  including  surgeons. 

By  no  Act,  therefore,  since  the  foundation  of 
the  Government,  has  Congress  ever  given  lon- 
gevity pay  to  officers  of  the  navy,  except  those 
on  duty  at  sea,  or  on  the  Jictive  list  of  the  navy; 
and  the  statute-book  is  now  bare  of  any  enact- 
ment which  awaixls  to  any  officer  of  the  uavy, 
not  on  the  active  list,  any  increase  of  pay  for 
length  of  service. 

The  appellant  seeks  to  find  a  reversal  of  this 
persistent  policy  of  Congress,  in  respect  to  the 
pay  of  naval  ofucers,  in  the  expression  found 
in  section  1588  of  the  Revised  Statutes,  to  wit: 
tliat  "  The  pay  of  all  officers  of  the  navy,  who 
have  been  retired  •  »  •  shril,  when  not 
on  active  duty,  be  equal  to  seventy-five  per 
centum  of  the  sea  pay  provided  by  tliis  chaptv 
for  the  grade  or  rank  which  they  neld  respect- 
ively at  the  time  of  thelrretirement."  Thecoo- 
tentioo  is  that  by  these  words  Congress  intend- 
ed to  give,  in  this  roundabout  and  Indirect  man- 
ner, longevity  pay  to  the  retired  offlcer8,which, 
when  dealing  directly  with  the  subject,  U  had 
uniformly  rdJaseil  to  give  them.  To  our  minds 
the  section  will  bear  no  such  construction.  Ita 
plain  meaning  Is  that  the  pay  of  a  retired  offi- 
cer shall  be  three  fourths  of  the  sea  pay  to  which 
he  was  entitled  when  he  was  retinAl.  It  is  con- 
tended that,  because  Congress  graduated  the 
pay  of  officers  on  the  active  list,  oy  the  length 
of  their  time  of  service,  officers  not  on  the  act- 
ive list  are  entitled  to  the  same  increase.  But  [SI 
the  contrary  is  the  tnie  construction.  By  omit 
ting  rctirefl  officers  from  the  class  entitled  to 
longevity  pay.  Congress  expressed  ila  purposs 
not  to  allow  them  longevity  pay.  No  other  con- 
struction can  be  put  upon  the  hiw  witliout  im- 
porting into  it  words  which  Congress  has  left 
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out,  namely:  that  beside  the  pay  to  which  his 
crade  or  mak  at  the  date  of  nis  retiremeat  en- 
utlcd  liini,  the  retired  officer  diotdd  also  re- 
ceive, for  every  period  of  five  years  after  his  re- 
tirement, Uie  increased  pay  allo'wed  officers  on 
the  active  list.  To  give  the  statute  this  mean- 
ins  would  be  legishttion  and  not  interpretation. 

The  case  of  U.  8.  v.  Tyler,  105  U.  S.,  244 
[XXVI.,  985],  relied  on  by  appellant,  brings  no 
support  to  hia  suit.  The  statute  allowing  lon- 
gevity pay  to  officers  of  the  army,  section  1262 
of  the  Revised  Statutes,  declared  that  there 
^ould  be  allowed  and  paid  to  all  officers  below 
the  rank  of  brigadier-general  ten  per  cent  of 
their  current  yearly  pay  for  every  term  of  five 
years'  service,  but  it  did  not  restrict  the  in* 
crea«c<l  pay  to  officers  in  active  service.  The 
point  on  which  the  case  turned  was  the  deddon 
of  the  court,  that  an  officer  of  the  army,  though 
retired,  was  still  in  tlie  service,  and  he  was  in- 
cluded in  the  very  terms  of  the  statute  allowing 
the  increased  pay.  The  statute  on  which  the 
appellant  relies  excludes  him  by  its  terms  from 
ila  beDcfits, 

We  are  not  called  on  to  explain  why  Con- 
gress should  apply  one  rule  to  the  ofifcers  of 
the  army  and  anoihertotheofficersof  the  navy. 
It  is  sufficient  to  say  that  it  has  clearly  done  so. 
If  tlie  law  is  unequal  and  unjust,  the  remedy  is 
with  Congress  and  not  with  the  courts. 

Judgment  ajjimud. 

True  copy,  "rest: 

Janics  H.  McKenney,  do-k,  Sup.  Court,  V.  8. 
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[3383  MATOR  and  ALDERMEN  OF  THE  CITY 
OF  QUINCY,  Plfft.  in  Err., 
ft 

UNITED  STATES,  ex  rd.  Peteb  A,  H. 
Jackson. 

(See  8.  OL,  Beporter'B  ed..  832-388.) 

Authority      munieiptU  corporation  to  taa>— 
Umit  of. 

1.  When  authority  to  borrow  money  or  Ineiir  an 
oblitration,  in  order  to  execute  a  public  work,  is 
conferred  upon  a  municipal  corpontUou,  the  power 
to  levy  u  tax  for  the  pnymcnt  of  the  money  or  the 
dischnr^e  of  the  obliKivtlon,  accompanies  the  au- 
thority, withoutany  spoclal  mention  tbateucb  pow- 
er fs jrrtinted. 

2.  The  limit  on  taxation  Imposed  by  a  city's  char- 
ter cannot  be  matte  to  apply  to  indelitedaesti  created 

f trior  to  ita  pawnire.  when  accompanied  irlth  power 
D  the  cltv,  at  the  time  It  whs  created,  to  Impuse  tax- 
ation auldcient  to  discharge  it. 

[No.  108a.] 

JStflmitted  Jan.  9,  1886.    Decided  Fd>.  t,  1886. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 
The  petition  in  Ihis  case  was  filed  in  the  court 
1>elow  by  the  United  States,  on  the  relation  of 
Peter  A.  H.  Jackson,  to  require  the  City  Coim- 
cH  of  the  City  of  Quincy,  by  mandamva,  to  pay 
a  judgment  recovered  against  said  city  said 
relator,  by  the  levy  of  a  special  tax.  ^d  cause 
was,  on  motion,  consolidated  with  two  other 
proceedings  of  a  like  nature,  against  said  city, 
out  as  each  of  the  said  judgmeuts  was  for  less 
than  |6,000,tbe  writ  of  error  was  prosecuted  to 

lis  u.  s. 


reverse  the  mandamut  order  only  as  to  the  judp:- 
ment  of  the  relator,  Jackson. 

The  petition  avers  in  substance  that:  relator, 
on  June  4,  1884,  recovered  a  judgment  [gainst 
said  city  for  the  sum  of  $9,646.24  upon  coupons 
of  certain  bonds  of  the  City  of  Quincy,  duly 
issued  by  said  ci^  in  payment  of  its  sutiscrip- 
tion  to  the  capital  stock  of  the  Mississippi  and 
Missouri  River  Air  Line  Railroad  Company; 
that  tbere  are  no  funds  in  the  treasury  of  said 
city  out  of  which  said  judgment  can  be  paid; 
that  tbe  revenues  of  said  city  for  the  fiscal  year 
endine  March  31, 1885,  to  accrue  from  the  taxes 
leviable  under  the  Act  of  May  30,  1881,  its 
licenses  and  other  sources  of  revenue,  after  pay- 
ing therefrom  Its  necessaty  current  expenses  for 
said  year,  and  the  sum  of  $30,000,  and  any  sur- 
plus then  remaining  above  necessary  current 
expenses,  on  certain  other  judgments  bad  on  its 
debt  funding  bonds,  in  pursuance  of  certain 
mandamvi  writs,  will  not  suffice  to  pay  relate 
or'saaid  judgment,  interest  and  costs;  and  that 
relator  is  therefore  entitled  to  have  said  city 
levy  a  special  tax,  in  addition  to  the  other  taxes 
it  may  levy  by  law,  to  satisfy  his  judgment,  in- 
terest and  costs. 

To  this  petition  the  defendants  filed  a  gen- 
eral demurrer. 

The  cotirt  overruled  the  demurrer  and,  upon 
the  defendants  abiding  thereby  and  refusing  to 
answer,  an  order  was  made  awarding  a  per- 
emptory writ  of  mandamus,  commanding  the 
levy  of  a  special  tax  as  prayed  for  in  said  peti- 
tion. Whereupon,  the  defendants  sued  out  tbts 
writ  of  error. 

Mr.  Geo.  A.  Anderson,  for  plaintiffs  in 
error: 

The  court  cannot  clothe  the  city  with  the 
powers  of  taxation;  it  can  only  compel  the  ex* 
ercise  of  those  iKiwcrs  already  possessed, 

U.  S.  V.  Maeon  Co.,  99 U.  8.,  MI  (XXV.,  883); 
U.  8.  V.  Clark  Co.,  05  U.  S.,  769  (XXV.,  545); 
Heine  v.  CSMnrj.,  19  Wall,  660  (86  U.  S., 
XXII.,  2SC);  Rea  v.  Watertwn,  10  WaU.,  116 
(86  tJ.  8.,  XXII..  74). 

Whatever  powcrof  taxation  the  city  may  pos- 
sws  or  exercise,  must  have  been  conferred  by 
grant  from  the  Legislature,  either  by  express 
statute  or  by  necessary  implication  from  some 
express  statute. 

Champaign  v.  Harmon,  08  III.,  404. 

The  Act  of  1863,  being  in  force  when  the 
bonds  were  issued,  forms  a  partof  the  measure 
of  the  obli^tion  of  the  one  party  and  of  tlie 
rights  acquired  by  the  other. 

Heea  v.watcrtojcn  (tupra). 

If  tlie  restriction  has  been  repealed  at  all,  it 
can  only  be  by  implication  from  the  Act  of 
1868,  legnlidng  these  bonds.  Repeals  by  impli- 
cation arise  only  wbcre  the  latter  Act  Is  neces- 
sarily and  irreconcilably  inconsistent  with  the 
former, 

GaUna  v.  Amy,  6  Wall.,  709  (72  U.  S., 
XVIII.,  662);  McVool  V.  timitJi.  I  Black,  470 {66 
U.  S.,  XVII.,  221);  Fmrler  v.  Pcj'kinn,  77  111.. 
271;  Wragg  v.  Pcpn  7)}.,  94  111.,  II;  Er  parte 
Crow  Doq,  109  U.  S..  570  (XXVII.,  KiHS);  l!ed 
Sock  V.  Uenrtj,  106  U.  S.,  601  (XXVII.,  25.^. 

Had  the  pre-existing  law  made  no  provision 
for  the  pa^inent  of  tliis  debt,  the  case  would 
then  have  been  quite  different.  The  present 
case  is  clearly  distinguishable  from  U.  8.  v.  JV<r9 
(MeoM,  08  U.  S.,  881  (XXV..  325). 

^  ,1601 
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Tho  principle  of  tbat  case  Is  stated  in  the  case 
otLoanAxto.Y.  Tepeto.aO  WaU.,660(87U.  S., 
XXII.,  400). 

Tlic  current  of  authority  is  very  strong  against 
the  doctrine  of  implied  powers  of  municipal 
taxation. 

Cooley,  Taxn.,  200,  209;  S  Dtll.  Mnn.  Cotp.. 
sees.,  763.  770;  Okutnviwood  v.  Hood,  68  IlL, 
laO;  Loan  Auo.  v.  Topeka  (mtpra). 

A  mere  grant  of  authority  to  contract  a  debt 
cannot,  by  fmplicntioa,  repeal  a  pre-existing 
charter  limitation  upon  the  power  to  raise  taxes 
for  the  payment  of  debts. 

Shaekelion  v.  OvHendero,  39  N.  J.  L.,  660;  U. 
S.  T.  Burlington,  Z  Am.  Law  Reg.  (N.  8.),  894; 
Zemennorth  r,  Norton,  1  Kan.,  &Si\  Bumei  v. 
Atehiton,  3  Kan.,  454;  Clark  v.  Davenport,  14 
Iowa,  494, 

The  case  of  U.  8.  v.  Macon  Co.,  99  U.  8.,  683 
(XXV.,  881),  is,  in  principle.  Identical  with  the 
present  case. 

See,  also,  Cooley,  Taxn..  310;  Sfiaekelton  T. 
Outtenberg,  89  N.  J.  L.,  665. 

Mr.  Carl  E.  Epler,  for  defendant  in  error: 

By  the  grant  of  legislative  authority  to  a 
mnntcipality  to  contract  an  extroordinaTy  debt 
by  the  issue  of  nc^tiable  securities,  the  power 
to  levy  taxes  sufQcient  to  meet  at  maturity  the 
obH^don  to  be  incurred,  is  conclusively  Im- 

^^litilU  Co.  Ot.  T.  U.  B„  105  U.  8.,  733 (XXVI., 
122m:  U.  8.  T.  New  Orttana,  98  U.  8.,  381 
{XXv..  235);  Loan  A$aoeiation  v.  3}fpeka,  20 
Wall., 655 (87 U. S-.XXIl  .455);  U.S.V.  Omn- 
ty  of  mam  09  U  S  .  682  (XXV.,  831). 

The  limitation  was  upon  the  exercise  of  pow- 
ers then  possessed  by  the  city  and  could  not 
apply  to  powers  subsequently  gmntcd  by  the 
Legislature  to  incur  cxtroordmary  debts. 

Ilalla  Co.  Ct.  V.  U.  S.  and  U.  S.  t.  iWfw  Or- 
Uana  {supra):  Itutz  v.  MutncMna,  6  Wall.,  675 
(75  U.  a.,  XIX.,  49i>);  Commoww.  v.  Pitt^urgh, 
84  Pa.  St.,  406;  Commonv.  v.  Allegheny  Co. 
Comrs. ,  40  Pa.  St.  ,348;  Commonw.v.  Perkini,  48 
Pa.St.,4(KI;  Dill.  Mun.  Corp., 8d  ed., sec.  741. 

The  liniiuition  was  imposed  upcai  the  City 
Council,  not  upon  the  Legislature. 

U.  a.  V.  Km  Orlcana,  08  U.  8.,  397  (XXV., 
227):  Ameii  v.  AUegheny  City,  84  How., 864 (05 
V.  S.,  XVL,  614);  Cemmonw.  t.  PittOurgh,  84 
Pa.  St..  ri'.i«. 

The  limitation  does  not  refer  to  extraordinary 
del)t!i,  such  as  are  incurred  in  issuing  railway  aid 
boniLs. 

liolli  Co.  Ct.  V.  U.  8.  (supra);  Buts  v.  Mutea- 
tine,  8  Wall..  580  (75  XJ.  8..  XIX,  493);  DiU. 
Uun.  Corp..  8d  cd.,  sec.  162. 

The  Act  of  May  30.  1881,  in  fixing  the  rate 
of  tixBtion  for  general  purposes  at  one  per  cent, 
could  not  alFcct  obligations  previously  incurred. 

Von  Hoffman  Quiney,  4  Wall.  685  (71  U. 
a,  XVIIL,  409)^ 

[335]         •^'"'fice  Harlan  deliverad  the  opinion 
of  the  court: 

The  relator,  Jackson,  recovered  a  Judgment 
In  the  court  below  against  the  City  m  Quincy, 
Illinois,  for  the  sum  of  $9,546.34,  with  costs  of 
•uit 

There  are  no  funds  in  its  treasury  out  of 
vhich  the  jud^ent  can  be  paid,  and  Its  cor- 
porate authorities  have  refused,  upon  demand 
of  the  relator,  to  satisfy  It  in  the  only  way  In 
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which  It  can  be  paid:  by  a  lerr  of  taxes  for 

that  specific  purpose.  The  judgment  in  the 
presentaction.which  was  commenced  by  apett- 
tion  for  mandaimu  requires  the  City  Counol  of 
(2ulncy  to  levy  and  collect  a  special  tax  suffl- 
dent  to  discharge  the  amount  thereof,  with  in- 
terest from  the  date  of  ita  rendition,  and  abo 
the  costs  ot  this  and  the  fonner  acticm.  We 
have  only  to  inquire  whether  the  corporate  au- 
thorities of  the  city  have  the  power,  under  tlia 
laws  of  Illinois,  to  levy  and  collect  such  a  tax. 

By  an  Act  of  the  Gfeneral  Assembly  of  Illi- 
nois, amendatorr  of  the  special  charter  of  the 
city,  approved  February  14, 1863,  it  is  provided 
that  "The  City  Oouncfl  of  said  city  shall  have 
powCT  to  Iriy  and  collect,  annually, taxes  •  •  * 
on  all  real  and  personal  property  within  the 
limits  of  said  city,  to  pay  the  debts  and  meet 
the  general  expenses  of  sdd  city,  not  exoeedlng  . 
fifty  cents  on  each  $100  per  annum  on  the  an- 
nual assessed  ^ue  uiereof." 

By  an  Act,  approved  March  27, 1800,  it  was 
declared  that  "The  acts  of  the  City  Council 
of  the  City  of  Quincy,  from  June  2. 1808,  to 
August  38»  1888,  in  oniering  an  election  on  the 
proposition  to  lubacribe  the  sum  of  $100,000  to 
the  capital  stock  of  the  Mississi[>pi  and  Mtesoari 
Hivcr  Air  Line  Railroad  Company,  and  the 
su1)scriptlon  to  said  stock,  and  all  oUicr  acts  of 
said  Council  therewith  are  hereby  legaliKcd  and 
confirmed."  Undor  the  authori^  conferred  by 
this  Act,  negotiable  bonds  of  the  city  were  is- 
sued, and  the  Judgment  In  the  first  action  was 
for  theamount  of  certain  coupons  of  bonds  cm- 
braced  in  that  issue.  The  authority  of  the  city, 
after  the  passage  of  the  Actof  Miirch  27, 1869, 
to  execute  bonus  in  paymentof  stock  subscrip 
tiona  therein  referred to,wasBiLstaincd  in  Qmncy 
V.  Cooke,  107  U.  8.,  649  rXXVII..  549]. 

Subsequently,  by  an  Act  dnproved  May  80.  [3361 
1881,  itwaspTOTfded  tbiU  ill  cities.  Tillages  and 
incorporated  towns  In  niinda  not  tiieu  having, 
by  their  respective  charters,  the  power  to  levy 
and  collect  aa  high  a  rate  of  taxation  as  one 
per  cent  annually  upon  their  taxable  property, 
should  thereafter  have  power  to  assess,  levy  and 
collect  annually  upon  the  taxable  property  with- 
in their  respective  limits  for  all  corporate  pur- 
po8es(in  addition  to  all  taxes  which  any  such 
dty  .town  or  village  was  then  or  might  thereafter 
be  autiiori^  by  law  to  levy  and  collect  to  sup- 
port and  maintain  achools.erect  school  buildings 
and  for  all  other  school  purposes,  and  to  pay  in- 
terest on  its  registered  bonded  indebtcdness)such 
an  amount  as  their  respective  corporate  authori- 
ties might  prescribe,  not  exceeding  in  any  year 
the  rate  of  one  per  cent  of  the  asse&ed  valuation 
of8uchtnxableproperty,asequalh£cdbvtbestate 
board  of  equallzaumi,  for  the  preceding  year; 
the  said  rate  to  be  In  lieu  of  all  other  rates  and 
items  of  taxation  then  provided  and  authorized 
in  such  charters,  for  all  purposes  other  than  for 
schools,  the  erection  of  school  buildings,  and 
all  other  school  purposes,  and  for  paying  inter- 
est on  the  registered  bonded  Indebtedness  of 
such  dty.  town  or  village.  Laws  of  IlL,  1881, 
p.  69. 

It  Is  conceded  by  the  case  before  us  that  the 
revenue  of  the  city  for  Its  fiscal  year  ending 
March  81.  1885,  to  accrue  from  the  taxes  U 
could  levy  under  the  Act  of  1881,  after  meeting 
its  necessary  current  exjienses  and  other  de- 
mands prtor  to  that  of  the  rdator  Jackson,  will 
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be  Insoffident  to  pay  hia  judgment,  interest  and 
costs. 

On  behalf  of  the  dly  U  is  contended  that 
■wbm  these  bcmds  were  usued,  the  Act  of  1868 
prohiUted  any  annual  leir  of  taxes  to  pay  the 
debts  and  meet  the  general  expenses  of  the  city, 
in  excess  of  flf  ^  cents  on  each  $100  of  the  as- 
sessed value  of  its  real  and  personal  property. 
To  this  it  may  be  replied,  as  was  done  in  Quinetf 
T.  Cookg,  In  reference  to  similar  langiiage  in 
the  original  charter  of  the  city,  that  the  Act  of 
1868  related  to  debts  and  expenses  incurred  for 
ordinary  municipal  purposes  and  not  to  in- 
debtedness arising  from  raikoad  subscriptions, 
[337]  ttu  authority  to  make  which  Is  not  implied  from 
any  general  grant  of  municipal  power,  but  must 
be  expressly  conferred  by  statute.  When  the 
Legislature  In  1869  legalized  and  conflrrocd 
what  the  City  Council  had  previously  dpnis 
touching  the  subscription  to  the  stock  of  the 
Mississippi  and  Missouri  River  Air  Line  Hail- 
road  0(unpanT.  and  tbercl^  auUiorized  bonds 
in  payment  toereof  to  be  issued,  it  could  not 
have  Deen  contemplated  that  Indebtedness  thus 
created  woidd  be  met  by  such  taxation  as  was 
permitted  for  ordinary  municipal  purposes.  In 
giving  authority  to  incur  obligations  for  such 
extraordinary  indebtedness,  the  L^^slature  did 
not  restrict  tu  corporate  authorities  to  the  limit 
of  taxation  provi^  for  ordinary  debts  and  ex- 

E.  In  Loan  Ai»o.  t.  Topeka,  20  Wall.,  660 
8.,  XXTI..  460],  the  court,  after  observ- 
it  the  validity  of  a  contract,  which  can 
only  be  fulfilled  by  a  resort  to  taxation,  depends 
on  the  power  to  levy  the  tax  for  that  purpose, 
said: "  It  is,  therefore,  to  be  inferred  that,  when 
the  Legislature  of  the  State  authorizes  a  county 
or  city  to  contract  a  debt  by  bond,  it  intends  to 
authorize  it  to  levy  such  taxes  as  are  necessary 
to  pay  the  debt,  unless  there  is  in  the  Act  itself 
or  in  some  general  statute,  a  limiiation  upon  the 
power  of  taxation  which  repels  such  an  infer- 
ence." So  in  U.  S.  V.  NetB  OrUant,  98  U.  S., 
893  [XXV.,  220]:  "  When  authority  to  borrow 
monev  or  incur  an  obligation,  in  order  to  execute 
a  public  work,  is  conferred  upon  a  municipal 
corporation,  the  power  to  levy  a  tax  for  Its  pay- 
ment, or  thediscuarge  of  the  obligation,  accom- 
panies it;  and  this,  too,  without  anr  special 
mention  that  such  power  is  granted.  This  arises 
from  the  fact  that  such  corporations  seldom  pos- 
sess, eo  seldom  indeed  as  to  be  exceptional,  any 
means  to  discharge  their  pecuniary  obligations 
except  by  taxation."  The  same  question  arose 
In  BaiU  Co.  Ot.v.  U.  &,  105  U.  8.,  785  [XXVI.. 
1S91].  where  It  was  said:  "  U  must  be  consid- 
ered as  settled  in  this  court,  that  when  authority 
is  granted  by  the  legislative  branch  of  the  Gov- 
ernment to  a  municipality  or  a  subdiTisIon  of  a 
State,  to  contract  an  extraordinary  debt  by  the 
issue  of  negotiable  securities,  the  power  to  levy 
taxes  suffldent  to  meet  at  maturity  the  obliga- 
tions to  be  incurred  li  oondusinly  Implied, 
unless  the  law  which  confers  the  authority,  or 
lome  general  law  in  force  at  the  time,  clearly 
f-.^,  manifests  a  contrary  l^Islatlve  intention.''' 
Irfaaj  ^gdin:  "If  what  the  law  requires  to  be  done, 
can  only  be  done  through  taxation,  then  taxa- 
tion is  authorized  to  the  extent  that  may  be 
needed,  unless  it  is  otherwise  expressly  declared. 
The  power  to  tax  Insuch  cases  is  not  an  implied 
power,  but  a  du^  growine  out  of  the  power  to 
contract  The  one  power  uas  much  express  as 
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the  other."  See,  also,  Parkertbura  v.  Brown, 
106  U.  S.,  601  [XXVn.,  244].  The  doctrine- 
annotmced  in  these  cases  is  sustained  by  U.  S. 
Y.  Maeon  Ob.,  99  U.S.. 68S  [XXV.,  8311,  upos 
which  the  plaintiff  in  error  relies;  for  in  U)at 
case,  the  very  Act,  conferring  upon  the  coimly 
authority  to  make  a  subscription  to  the  stock  of 
a  railroad  corporation,  made  special  provisdoa 
for  a  tax  to  meet  the  subscription,  and  thus  neg- 
atived the  inference  that  the  Legislature  in- 
tended to  permit  any  taxation  beyond  ttut  al- 
lowed by  that  spedal  Act  and  the  gcmeral  law» 
of  the  State. 

These  decMons  cover  the  present  case;  for. 
In  the  first  place,  neither  the  Act  of  1869,  from 
which  the  dty  derived  authority  to  issue  nego- 
tiable bonds  In  payment  of  Its  subscription,  nor 
any  general  law  of  the  State,  forbids,  express]^ 
or  by  necessary  implication,  taxation  to  the  ex- 
tent necessary  to  meet  the  obligations  thus  In- 
curred; and,  in  the  second  place,  the  limitation 
imposed  by  the  d^s  charter  up<Mi  Its  power  of 
taxation  had  reference  to  its  ordinary  municipal 
debts  and  expenses. 

In  reference  to  the  Act  of  1881,  It  Is  onlr 
necessary  to  sav  that,  if  It  refers  to  Indebtea- 
ncss  for  railroaa  subscriptions, the  limit  imposed 
by  ii  cannot  be  made  to  i4>piy  to  indebtcxliueaa 
created  {nlor  to  its  passage,  accompanied,  aa 
the  btter  was,  with  power  in  the  dty,  at  the 
time  it  was  created,  to  impose  taxation  suffldent 
to  discharge  it. 

JudgmtrU  affrmed. 

Trueoopy.  Tost: 

James  H.  MoKeoney,  Clerk,  Sup.  Court,  U.  B 


ILLINOIS  PNEUMATIC  GAS  COMPANY,  [328] 
e. 

JOSEPH  A.  BERRY  et  al. 

(Bee  S.  a.  Reporter's  ed..  822-8!7.> 

Act  cf  corporation,  v7ten  not  act  aside,  altJiot^K 
i^ti'a  vires. 

A  court  of  equltr  wfl)  no^  at  the  suit  of  a  oorpo* 
ration,  set  aside  a  leoae  made  by  tt  to  one  of  Its  ^ 
rectors,  afteritbas  been  exeauted  over  seven  Team 
before  aay  objection  la  made  to  It,  and  has  during 
tbifl  time  been  repeatedly  ratified ;  and  after  a  re- 
leose  of  all  claims  executed  by  the  corporation  to 
the  lessee  on  a  full  and  flnal  settlement  of  tiM 
mutters  and  claim  between  the  parties,  there  beloff 
no  evidence  that  the  settlement  yntst  obtained  by 
fraud  or  any  improper  conduct  of  either  parb', 
even  if  the  lease  was  exeouted  In  azoeBS  of  tba 
powers  of  the  corpomtluD. 

[No.  148J 

Argwd  Jan.  S,  ISSS.       Ikeided  FA,  »,  188S. 

APPEAL  from  the  Circuit  Court  of  thcUnitcd 
States  for  the  Eastern  District  of  Michi- 
gan. 

The  history  and  facts  of  the  case  appear  la 
the  opinion  of  the  court. 

Messi  s.  Waiter  H.  Smith.  C.  W.  Holeomb 
and  H'.  P.  LynOe,  for  appellant. 

Mr.  Ervin  Palmer,  for  appellees. 

Mr.  Juatiu  Field  delivered  the  opinion  of 
the  court : 

This  case  comes  before  ns  on  apped  from  the 
decree  of  the  Circuit  Court  tor  the  Eastern  DIa> 
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trict  of  Mcblgan.  The  facta,  so  far  as  neces- 
sary to  present  the  point  of  our  decisioa,  are  as 
follows : 

Id  1869,  and  previous  to  March  of  tliat  year, 
several  persons  interested  in  a  patent  for  the 
manufacture  of  illumiontiDg  gas  and  teas  ma- 
chines known  as  "Rand's  Intent."  for  the 
States  of  Hicliigan.  Wisconsin,  Illinois  and 
Iowa,  agreed  to  unite  their  interests,  obtain  an 
Act  of  Incorporation  from  the  Legislature  of 
Illinois,  and  do  business  in  Chicago.  They  ac- 
cordingly applied  to  the  Legislature  of  the  State 
and,  on  the  24ih  of  March  foUowine,  obtained 
an  Act  duly  incorporating  them  and  their  asso- 
ciates and  successors  under  the  name  of  the  Il- 
linois Pneumatic  Gas  Company.  By  its  8d  sec- 
tion the  Corpomtion  was  invested  with  power 
to  manufacture  and  sell  illuminating  gas,  to  be 
made  from  petroleum  or  its  products  under  the 
patents  owned  or  to  be  ownai  by  the  C>'>mpany 
or  in  which  it  may  have  any  title  or  interest, 
issued  or  to  be  issued  to  A.  0.  Rand  ;  also  to 
manufacture  and  sell  the  works  and  machinery 
[3231  with  all  needed  materials  and  appliances  for 
such  manufacture,  and  to  make  assignments 
and  grant  licenses  tmder  \he  patents,  in  the 
same  manner  and  to  the  same  elTect  as  if  the 
Corporation  were  a  natural  person. 

In  September,  1869,  the  corporators  organ- 
ized \mder  tlie  Act  of  the  Legislature,  adopted 
a  set  of  by-laws  for  the  management  of  the 
aflairs  of  the  Company  and,  pursuant  to  them, 
elected  a  board  of  nine  directors  with  full  con- 
trol of  its  property  and  franchises,  and  a  pres- 
ident, secretary,  and  treasurer  and  general  man- 
ager. The  defendant,  Joseph  A,  Berry,  was 
chosen  as  one  of  the  directois,  and  Mahlon  8. 
Frost  was  chosen  treasurer  and  general  man- 
ager. From  this  time  until  the  first  of  June  in 
t£e  following  year,  1870,  the  Company  carried 
on  at  Chica^  the  business  Xit  manufacturing 
gas  machines.  But  the  business  was  not  profit- 
able, and  the  Company  ran  in  debt  and  be- 
came embarrassed.  Juagmenta  were  recovered 
against  it,  upon  which  executions  were  issued 
and  levied  upon  its  property.  It  was  without 
money  or  credit  or  any  available  means  of  rais- 
ing funds,  and  the  forcible  sale  of  its  whole 
property  was  imminent  Under  these  circum- 
stances, the  general  manager.  Frost,  consulted 
the  defendants  as  to  the  course  which  should 
be  pursued  and,  as  the  result  of  the  conference, 
the  defendants  entered  into  an  ^eement  with 
him  to  the  effect  that  If  be  would  take  the 
property  of  the  Company  and  continue  its  busi- 
ness under  his  personal  supervision  and  man- 
agement, they  would  advance  sufficient  money 
to  pay  its  outstanding  debts  and  to  carry  on  the 
business  already  obtained  and  to  develop  and 
increase  it.  Having  this  agreement  with  the 
defendants.  Frost  made  a  proposition  to  the 
board  of  directors  of  the  Company  to  take  its 
property  and  franchises  for  two  years  from 
June  1,  1870,  continue  its  business  for  that 
period  at  his  own  expense,  pay  its  existing  li- 
aUlUies  and,  at  the  end  of  two  years  return  to 
the  Company  the  property  received  and  trans- 
fer to  it  the  right  to  manufacture  gas  with  a 
machine  known  as  the  Maxim  G^as  Machine, 
and  the  right  to  sell  the  same  in  Bllnois,  This 
proposition  was  accepted  by  the  directors  and 
embodied  in  a  written  agreement,  executed  by 
the  Company  through  ita  preddent  and  secra- 
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tary,  bearing  date  on  that  day.  This  agraemeok 
is,  in  fact,  a  lease  by  the  Company  to  Frost,  [324] 
for  the  period  of  two  years,  of  the  good-will  of 
its  business,  of  its  right  to  manufacture  gas  and 
gas  machines,  of  its  franchises,  machioeiy,  im- 
plements, tools  and  fixtures,  and  a  sale  of  iti 
gas  fixtures  then  on  hand  uid  machines  then 
in  process  of  being  made,  and  its  stock  and 
mstcrials,  notes,  book  accounts,  claims  and  de- 
mands. And  the  agreement  provided  that,  fai 
consideration  of  the  lease  and  sale  of  the  prop- 
erty. Frost  should  pay  all  the  then  liabilities  of 
the  Company  as  the  same  matiued,  excepting 
the  amount  then  due  to  him,  which  was  to  con- 
tinue a  liability  as  though  the  agreement  had 
not  been  made,  procure  the  right  to  vend  tlte 
rntented  Maxim  Gas  Machine  for  the  Sute  of 
Illinois,  and  at  the  end  of  the  lease  return  to 
the  Company  all  the  property  received  from  it 
and  the  business  which  he  had  built  up  or  ac- 
quired. Frost  was  then  a  director  of  the  Com- 
pany, and  upon  the  execution  of  the  agreement, 
he  took  posBenicm  of  its  prop«^  and  assets  and 
conducted  the  business  until  August  1,  1870, 
when  he  transferred  to  the  defendants  all  hli 
intonts  and  privHegea.  Th^  thereupon  took 
possession  of  the  property,  commenced  the  man- 
ufacture of  gas  machines  at  Chicago,  and  con- 
tinued in  the  business  until  their  machinery 
was  destroyed  by  fire  in  October,  1871.  During 
this  period  they  paid  the  debts  of  the  Company 
and  carried  out  the  conditions  of  Uu  lease  and 
sale,  except  as  to  the  purchase  of  the  Maxim 

[latent.  After  the  fire  the  directors  extended  Uie 
ease  for  two  years  and  consented  to  the  re- 
moval of  the  manufacturing  works  to  Detroit. 
The  defendants  accordingly  removed  the  works 
to  that  city,  where  they  afterwards  carried  on 
Hie  busioess. 

The  lease,  as  extended,  did  not  expire  until 
June  1, 1874,  but  in  April,  before  its  expiration, 
the  defendants  offered  to  surrender  it  and  the 
business  to  tlie  Company  on  certain  conditions. 
The  offer  was  accepted,  but  the  proposed  agroe- 
ment  fell  through  fiom  a  failure  of  the  Com- 
pany to  comply  with  the  conditions. 

Again;  aftcrthe  termination  of  the  lease,  and 
on  October  16,  1874,  the  defendants  made  an- 
other proposition  to  tiie  board  of  directws, 
which  was,  in  substance,  to  sell  to  the  Com- 
pany their  stock  on  hand,  including  machines 
finiwied  wholly  or  in  part,  at  a  valuation  to  be 
estimated  by  a  committee  to  be  appointed  by 
the  Company,  less  the  value  of  the  property  to 
be  turned  over  to  the  Company  under  the  terms 
of  the  lease  and  their  proportion  of  the  work- 
ing capital  necessary  to  purchase  the  tools  and 
machinery.  In  consideration  of  this  agreement 
the  defendants  were  to  be  released  from  all 
claims  of  the  Company,  and  were  to  cany  on 
ibe  business  at  Detroit  for  one  year  without 
compensation,  the  Company  to  have  the  profits 
made.  Hils  proposition  was  accepted,  and  pur- 
suant to  It  certain  of  the  stockholders  gave  tbeir 
notes  to  the  defendants  in  purchase  of  the  prop- 
erty ttien  on  hand,  which  were  afterwaros 
■paid.  This  arrangement,  however,  fell  through, 
as  some  of  the  stockholden  failed  to  furnish 
their  proportion  of  the  purchase  mon«y  for  the 
property. 

On  the  15th  of  March,  1876,  the  defendants 
made  a  third  proposition  to  the  directors  for  the 
adjustment  of  their  btuduess*  whi^  was  accept- 
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«d  and  IncQipoTated  Into  an  agreement  executed 
on  that  day.  It  transferred  to  the  Company  the 
Interest  in  the  lease  to  Frost  remaining  in  them, 
and  stipulated  to  assign  and  transfer  on  de- 
mand ail  of  the  capital  stock  owned  by  them 
for  the  sum  of  |274  and  the  right  to  manufact- 
ure gas  machines  at  some  one  place  to  be  se- 
lected by  them  in  certain  named  States,  with 
the  privilege  ot  selling  the  maehinee.  It  stipu- 
bted  to  pay  and  deliver  to  the  stockholders  the 
moneys  received  from  them  under  the  contract 
of  October  15, 1874,  with  interest  thereon,  and 
to  deliver  up  such  notes  as  they  then  held.  And 
on  the  other  band,  the  Company  stipulated  to 
pay  to  the  defendants  their  proportion  of  any 
royalty  that  might  be  collected  on  the  patents 
dming  the  time  the  defendants  owned  stock  in 
the  Company,  in  the  prc^rtion  that  their  stock 
bore  to  the  whole  stock  of  the  Company,  and  it 
released  them  from  all  claims,  dther  equitable 
or  otherwise,  which  it  had  by  Tirtne  cH  previous 
agreements  or  transactions. 

The  provisions  of  this  agreement  were  fully 
carried  out  bvthe  defendants.  They^d  over 
to  the  several  stockholders  the  money  and  sur- 
rendered the  notes  they  haa  received  under  the 
■fiieement  of  October  16, 1874,  and  interest  on 
toe  money.  Notwithstanding  thb  settlement, 
[SSfl]  ""^  release  of  the  Company  thereby  exe- 
cuted, the  present  bill  was  filed  by  it  in  Sep- 
tember, 1877,  upon  instructions  of  its  Board  of 
Directors  to  cancel  the  lease  and  contracts,  to 
charge  the  defendants  aa  trustees,  and  compel 
them  to  account  for  the  property  received  from 
the  Company  and  profits  made  by  ttiem  in  their 
badness  under  the  lease.  It  set  forth  the  lease 
and  the  transactirau  we  have  mentioned  and 
charges  that  th^  were  made  hi  excess  of  the 
authority  of  the  directors  and  were,  therefore, 
null  and  void;  that  it  was  a  breach  of  du^  on 
their  part  to  make  the  lease  to  Frost  ana,  on 
his  part,  to  receive  it,  he  being  the  treasurer 
and  geoenl  manager  of  the  Ccnnpany:  and  also, 
that  the  release  was  invalid  because  the  defend- 
ants then  bad  in  their  possession,  unaccounted 
for,  the  sum  of  at  least  |60,000  derived  from 
their  business  under  the  lease,  which  belonged 
to  the  Company. 

The  answer  of  the  defendants  explained  the 
agreements  and  transactions  with  the  Com- 
pany, its  insolvent  condition  when  the  lease 
was  made,  the  rt'peated  offers  to  return  the 
property  and  turn  over  the  business  to  the  Com- 
pany, and  the  final  settlement  and  execution  of 
the  release  of  the  Company  1^  the  agreement 
of  Haroh  15, 1876.  The  lease  to  Frost  and  the 
contracts  and  transacUons  between  the  parties 
were  fully  disclosed  by  the  proofs  produced, 
and  the  court  held,  after  full  consideration,  that 
tmder  the  embarrassed  circumstances  in  which 
the  Company  was  placed  at  tiie  time.  Judg< 
ments  bemg  rendered  against  it  and  executions 
levied  upon  its  property,  which  was  abont  to 
be  sold,  the  leaw  was  a  valid  transaction.  Had 
It  not  been  made,  said  the  court,  and  the  money 
furnished  by  the  defendants  to  meet  the  liabil- 
ities of  the  Company,  Its  whole  propertv  wouM 
IWTe  been  sacrificed  and  Its  business  entirely 
broken  up;  and  though  Frost,  to  whom  the 
leaae  was  made,  was  at  the  time  a  direct<u-  of 
the  Corporatfon,  that  fact  of  itself  was  not  suf- 
ficient ground  to  set  aside  the  contract,  It  being 
made  to  protect  the  Intereeu  of  the  Company 

aU  C.S.  U.  S.,  Book  S8. 


and  without  any  fraudulent  design  on  his  part 

The  court  also  held  that  It  ought  not  to  set 
aside  the  lease  for  other  reasons,  namely:  tluU 
it  had  been  executed  over  seven  years  before 
any  objection  was  made  to  it  and  had,  during 
this  time,  been  repeatedly  ratified;  and  that  the  [327] 
release,  executed  under  the  agreement  of  March 
15, 1876,  was  a  full  and  final  settlement  of  the 
matters  and  claims  between  the  parties,  there 
being  no  evidence  that  the  settlonent  was  ob- 
tained by  fraud  or  any  Impn^t^  conduct  of 
either  party.  The  court  therefore  dismissed  the 
bill,  and  from  Its  decree  the  cause  b  brought 
by  appcfU  to  this  court 

A  court  of  equity  does  not  listen  with  much 
satisfaction  to  the  complaints  of  a  company 
that  transactions  were  ilfesal  which  had  its  ap- 
proval, which  were  eaaenttal  to  its  protection, 
and  the  benefits  of  which  it  has  fully  recdved. 
Complaints  that  its  own  directors  exceeded  Uieir 
authori^  come  with  111  grace  when  the  acta 
complained  of  alone  presvved  its  existence. 

But  it  is  not  necessary  to  rest  our  Judgment 
of  affirmance  of  the  decree  of  the  court  Vlow 
upon  any  consideration  of  the  character  of  those 
transactions.  After  seven  yean*  acquiescence 
in  the  tease*  HHuething  more  must  he  shown 
than  that  It  was  executed  in  excess  ot  the  pow- 
ers of  the  directors,  before  the  lessee  wilt  be  re- 
quired to  surrender  tbB  profits  he  has  made  un- 
der It.  The  lease  exj^red  June  1, 1874;  the  dis- 
position of  the  property  was  setUed  by  the 
agreement  of  Much  IS,  1876;  and  the  release 
is  an  answer  to  all  dalms  for  tiie  profits  made 
by  the  defendants.  The  release  is  of  itself  suf- 
ficient to  justify  the  dismissal  of  the  bill.  There 
is  no  evidence  that  it  was  obtained  upon  any 
fraudulent  representations.  Nothing  was  kept 
from  the  parties  when  It  was  executed.  In- 
deed, all  the  transactions  between  the  defend- 
ants and  the  Company,  from  the  time  th^took 
from  Frost  an  alignment  of  the  lease,  were 
open  and  well  known.  There  was  no  cooceal- 
ment,  either  had  or  attempted,  of  anything  that 
was  done,  and  no  just  reason  can  be  given  for 
disturbing  the  settlement  made. 

I>^r0e  affirmed. 

'bus  copy.  Test: 

Jamfls  U.  HcKenner,  Oerk^  Sup.  Court,  U.  8. 


In  the  matter  of  BENJAMIN  7.  BIOELOW,  [388] 

(Sea  8.  C  Baporter'a  ed.,  SSMBL). 

Pbrour  a^veHcoHm,  effect  ^—-habeas  corpus 
when  utued. 

L  When  the  trial  court  has  Jurtodlotlonbr  law  (tf 
the  offense  obarged  In  an  IndlotmeDt.  ana  of  the 
partr  who  Is  so  cbarved.  Its  Jud^meDta  ore,  aa  a 
gtamti  rule,  valid,  and  cannot  be  questioned  for 
error  or  mistake  tn  a  collateral  prooeedtDv:  an  ex- 
oepUoD  to  this  rule,  wben  railed  on  aa  the  founds 
tloD  for  relief  br  JWbaoi  oonMia,  sbouM  be  oleaxlr 
eetablMied. 

&  The  qiMBtloa,wlietlwr  certain  facts  cMwtttute 
a  defttoAo  an  Imnetnieot  la  one  whieh  It  la  the  da^ 


Non.— intmapenmii  tnSeoparOy;  whrnfury 
may  be  diachorgwl  without  a  verrtteC,*  former  oeou^ 
tol  or  consfettoa.  fieenoUto£E|misLange,65U. 
e.  OS  WalL).  TTT.  an. 
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of  the  trtal  oonrt  to  decide,  and  Ha  decWon  to  wtthin 
tti  Jiutodiotloii, and  to  aota  ground  for  awrltof 
habea$  cat-jnu,  wbeUter  that  deototon  wMMund  or 
nut. 

[No.9  0rIg.] 

N  petitioD  ftv  writs  of  AaAwiiwfimt  and  Mf- 

tiorari. 

The  history  and  facts  of  die  case  appear  in 
the  opinion  of  the  court, 
Jfi*.  BeibeH  CArjM^,  for  petitioner. 

Mr,  Juatice  IHUler  delivered  the  opinion  of 
the  court:  , 

Tliis  is  an  application  for  a  writ  of  habeas 
corpus  to  release  the  petitioner  from  imprison- 
ment in  the  jail  of  tne  District  of  Columbia, 
where  he  is  held,  as  he  alleges,  unlawfully,  by 
John  S.  Crocker,  the  warden  of  said  jail.  He 
presents  with  the  petition  the  record  of  his  con- 
victioo  and  sentence  in  the  Supreme  Court  of 
the  District  to  imprisonment  for  five  years,  un- 
der an  indictment-  for  embezzlement;  and  this 
record  and  the  petition  of  the  applicant  present 
.all  that  could  be  brought  before  us  on  a  return 
to  the  writ,  if  one  were  awarded.  We  are  thus, 
on  this  aimlication  for  the  writ,  placed  in  poa- 
aession  of  the  merits  <tf  the  case. 

The  single  point  on  which  petitioner  relies 
arises  out  of  the  following  facts,  which  occurred 
atthetrial:  Tlierewerependiagbeforetbeoourt 
fourteen  indictments  against  the  petitiooer  for 
embezzlement  as  an  officer  of  the  Bank  of  the  Re- 
public.aodanorderof  the  court  had  directed  tliat 
[8291  ^  consolidated  under  the  statute  and  tried 
**  tonther.  Ajuiywaathenlmpandedandswom, 
and  the  District  Attorney  had  made  a  statement 
of  his  case  to  the  jury,  when  the  court  took  a 
recess.  Upon  reconvening,  a  short  time  after- 
wards, the  court  decided  that  the  indictments 
could  not  be  well  tried  together,  directed  the 
jury  to  be  dischar^  from  further  oonsideration 
of  them  and  rescmded  the  order  of  consolida- 
tkm.  The  prisoner  was  thereupon  tried  before 
the  same  jury  on  one  of  those  indictments  and 
found  ^n^ty.  AU  of  this  was  against  his  pnrieM 
and  without  his  consent.  The  judgment  was 
taken  by  appeal  to  the  Supreme  Court  in  Gen- 
eral Term,  where  it  was  affirmed. 

It  is  u;gued  here,  as  it  was  in  the  coiui  in 
General  Term,  that  the  impaneling  and  swear- 
ing tlie  jury,  and  the  statement  of  his  cose  by 
tlw  IMatrict  Attorney,  put  the  prisoner  in  jeop- 
ardy with  regard  to  alJ  the  offenses  charged  m 
the  consolidated  Indictments,  within  the  mean- 
ing of  the  6th  Amendment  of  the  Constitution, 
so  that  he  could  not  be  again  tried  for  any 
of  thoae  offenses.  That  Amendment  declares, 
among  other  things,  that  no  person  "  Shall  be 
subject  for  the  same  offense  to  be  twice  put  in 
jeopardy  of  life  or  limb,  •  •  •  nor  be  de- 
prived of  life,  liberty  ot  property  without  due 
process  of  law." 

If  the  transaction,  as  thus  stated,  brings  the 
prisoner's  cise  witbin  this  principle  of  the  Con- 
stitution, the  court  committed  an  error.  On 
account  of  this  error,  among  others  assigned, 
the  case  waa  carried  by  appeal  to  the  court  in 
General  Term,  where  the  matter  was  heard  by 
other  judges,  and,  after  full  consideration,  the 
Judgment  of  the  trial  court  was  affirmed. 

So  appeal  or  writ  of  error  in  such  case  as  that 
lies  to  Uiia  court.  The  Act  of  Gcn^raiB  has 
lOM 


made  Uie  Judgment  of  that  court  conclusive,  aa 
it  had  a  right  to  do,  and  the  defendant,  having 
one  review  of  his  trial  and  judgment,  has  no 
special  reason  to  complain. 

It  is  said,  however,  that  the  court  below  ex- 
ceeded its  jurisdiction,  and  that  this  court  has 
the  power,  in  such  case  and  for  that  reason,  to 
discharge  the  prisoner  from  confinement  under 
a  void  sentence.  The  proposition  itself  is  sound 
if  the  facts  justify  the  conclusion  that  the  court 
of  the  District  was  without  authority  in  the 
matter. 

But  that  court  had  jurisdiction  of  the  offense  r S301 
described  in  the  indictment  on  which  the  jnia- 
oner  was  tried.  It  had  jurisdiction  of  the  pris- 
oner, who  was  properly  brought  before  the 
court.  It  had  jurisdiction  to  near  the  charge 
and  the  evidence  against  the  {wisoner.   It  had 

Jurisdiction  to  hear  and  to  decide  upon  the  de- 
enses  offered  by  him.  The  matter  now  pre- 
sented was  one  of  those  defenses.  Whether  it 
was  a  sufficient  defense  was  a  matter  of  law  or> 
which  that  court  must  pass  so  for  as  it  wus 
purely  a  question  of  law,  and  on  which  the  jury 
under  tlie  instructions  of  the  court  must  pass, 
if  we  can  suppose  any  of  the  facts  were  such  a» 
reqaired  aubmlsaionto  the  jury. 

If  the  question  had  been  oi\p  of  former  ac- 
quittal, a  much  stronger  case  than  tliis,  the  court 
would  have  had  jurisdiction  to  decide  upon 
the  record  whether  there  had  hcca  a  former  ac- 
quittal for  the  same  offense,  and  if  tiic  identity 
of  the  offense  were  in  dispute,  it  miglit  be  neces- 
sary on  such  a  plea  to  submit  that  question  U> 
the  jury  on  the  issue  raised  by  the  plea. 

The  same  principle  would  apply  to  a  plea  at 
a  former  conviction.  Clearly,  in  these  cases,  tb» 
court  not  only  has  jurisdiction  to  try  and  decide 
the  question  raised,  but  it  is  its  inipcrntlve  du(T 
to  do  so.  If  the  court  makes  a  mistake  on  suda 
trial,  it  is  error  which  may  be  conxicted  by  the 
uauEd  modea  of  correcting  such  errors;  but  that 
the  court  had  jurisdiction  to  decide  upon  the 
matter  raised  by  the  plea,  both  as  matter  of  law 
uid  of  fact,  cannot  be  doubted. 

This  article  five  of  the  amendments,  and  ar- 
ticles six  and  seven  contain  other  provisions  con- 
cerning trials  in  the  courts  of  the  United  States 
designed  as  safeguuds  to  the  rights  of  parties. 
Do  all  of  these  go  to  the  jurisdiction  of  the 
courts?  And  are  all  judgments  void  where  they 
have  been  disregarded  in  the  progreaa  of  the 
trial?  Is  a  judgment  ot  conviction  t(M  when 
a  deposition  has  been  read  against  a  person  on 
trial  for  crime  because  he  was  not  confronted 
with  the  witness,  or  because  the  indicUnent  did 
not  inform  him  with  sufficient  clearness  of  the 
nature  and  cause  of  the  accusation? 

It  may  be  confessed  that  it  is  nCt  always  very 
easy  to  determine  what  matters  go  to  tlw  juris- 
diction Ma  court  ao  as  to  make  us  actim  when 
erroneous  a  nullity.  But  tha  general  rule  is,  E9311 
that  when  the  court  has  jurisdiction  by  law  of 
the  offense  charged  and  of  the  party  who  is  ao 
charged,  its  judgments  are  not  nullities. 

There  ore  exceptions  to  this  rule,  but  when 
they  are  relied  on  as  foundations  for  relief  in 
another  proceeding,  they  should  be  clearly 
found  to  exisL 

The  Case  t4  Lange,  18  Wall.,  166  [85  U.  1, 
XXI.,  876],  IB  relied  on  here.   In  that  case  the 


petitioner  bad  been  tried,  convicted  and  sen- 
tenced Cor  an  ollenae  for  which  he  was  liable 
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to  the  altemBtive  punishment  of  fine  or  impris- 
onment. The  court  imposed  both.  Hepaiatbe 
fine,  and  made  application  to  the  same  court  by 
writ  of  habetu  corput  for  release,  on  the  ground 
that  he  was  then  entitled  to  his  discharge.  The 
Circuit  Court,  on  this  application,  instead  of 
relcasiug  the  prisoner,  set  aside  its  en'oneoua 
judgment,  and  sentenced  him  to  further  im- 
misonment  This  court  held  that  the  prisoner. 
Laving  been  tried,  convicted  and  sentenced  for 
that  oifcnse,  and  having  performed  the  sen- 
ieaaa  as  to  the  fine,  the  authority  of  the  Circuit 
Court  over  the  case  was  at  an  end,  and  the  sub- 
sequent proceedings  were  void. 

In  the  present  case,  no  verdict  nor  judgment 
was  rendered,  no  sentence  enforced,  and  it  re- 
mained with  the  trial  court  to  decide  whether 
the  acts  on  wfaidi  he  relied  were  a  defense  to 
anytrial  at  all. 

We  are  of  opinion  that  what  was  done  by  that 
court  was  wiUiin  its  jurisdiction;  that  die  ques- 
tion thus  raised  by  the  prisoner  was  one  wbich 
It  was  competent  to  decide,  which  it  was  bound 
to  decide;  and  that  its  decision  was  the  exercise 
of  jurisdiction.  Ex_parU  Watkint,  8  Pet. ,  202; 
Eke  parte  Parka.  93  U.  S.,  23  [XXin.,  788];  Ex 
parte  Tarbrough  [ante,  2741;  Ex  ptMrte  Oroueh 
Jante,m]. 

Without  giving  an  opinion  as  to  whether  that 
decision  was  sound  or  not,  we  cannot  grant  the 
writ  now  athidfar,  and  it  ii^  Gur^<i>re,  dsTued. 

True  copy.  Test: 

James  H.  IfoKetmer,  Oaork,  Bop.  Oonrt,  U.  S. 


ALFRED  Appl., 

V. 

JAMES  N.  DRBNNAN"  bt  al. 

(See  8.  CU  Beportar*B  ed.,  287-28SJ 

Alignment  <tf  right  of  actum  for  toaet—netm- 
tary  partiea-^emotaX, 

1.  The  BssljrDnieat  by  a  railroad  oompanr  of  Its 
light  to  sue  for  and  enforce  taxes  votea  for  Its  aid 
hy  a  towDShlp  In  Iowa,  does  not  carry  that  rie:ht  to 
toe  aaeignee  discharged  of  the  equities  betveeo  the 
oompany  and  the  taxpayers. 

&  TO  any  suit,  therefore,  brought  by  taxpay- 
ers of  the  township  to  Invalidate  siiah  tax.  the  oom- 
pany,  the  township  trustees  and  the  oouoty  treua- 
nrer  are  all  neceffiary  parties;  and  when  tney  are 
detondaota  and  citizens  of  the  same  State  wltn  the 
plain tlSa,  the  cause  cannot  be  remowBd  from  the 
State  Caatt  to  a  Federal  Court. 

[No.  1115.] 
aubmiUoAJan.  tO,  1885.     Deeidtd  m.  g,  1886. 

APPEAL  from  theCircuitConrtof  tbeUnited 
States  for  the  Southern  District  of  Iowa. 
The  history  aod  facts  of  the  case  appear  In 
the  opinion  of  the  court. 

Mfurs.  Chas.  A.  Eldred^,  J.  C.  Cook 
and  8.  C.  Oo<^,  for  appellant: 

The  assignment  is  valid.  It  was  made  after 
the  tax  was  earned  and  in  payment  money 
advanced  in  constructing  the  nud. 

Code,  sees.  2086,  3087,  2543,  2646;  Richardt 
Daily,  84  Iowa,  439;  Weife  v.  DatenpoH,  11 
Iowa,  58;  Edmonda  v.  Montgomery,  1  Iowa,  143; 
Bank  v.  Carpenter,  41  Iowa,  521. 

All  instruments  are  assignable  under  the  Iowa 
fltatutes. 

tl8  U.  & 


State  V.  Buttenoorih,  2  Iowa,  168;  Oharlet  t. 
Haakina,  11  Iowa,  329;  OoMfngham  v.  Smith,  16 
Iowa,  471 ;  doorman  GoUur,  83  Iowa,  188; 
Barthol  v.  Bakin,  84  Iowa.  462;  Wallen  v.  Ina. 
Go.,  1  Iowa,  404;  FreOeriek  t.  Callahan,  40 
Iowa,  311. 

The  Supreme  Court  of  Iowa  has  expressly 
held  in  MerriU  v.  WeWter,  60  Iowa,  61.  that 
these  taxes  are  assignable. 

See  also,  Cfoodnow  v.  Stryker,  61  Iowa,  261; 
Ooodnow  V.  MbulUm,  51  lows,  656;  Qoodnow  v. 
WcUe,  54  Iowa,  326. 

The  trustees  and  treasurer  are  not  Interested 
with  Mr.  Sully;  neither  of  them  Is  even  entitled 
to  one  penny  for  his  work  or  acts  in  reference 
to  collecting  the  lax;  certainly  they  have  no  in- 
terest in  the  success  of  Sully  in  this  suit.  The 
foots  show  that  they  are  interested  against  bim. 

Bame*  v.  Marshall  Co.,  56  Iowa,  20;  Harter 
V.  JEsmocAan,  103 U.S., 662 (XXVI., 411);  FS- 
mont  V.  C.  dtN.W.  R.  Co.,  17  N.  W.  Rep.,  81; 
Browne  V.  Strode,  6  Cranch,  803;  MeNutt  v. 
Bland,  3  How.,  10. 

The  appUcation  for  removal  was  made  in 
time. 

Equi^  actions  are  not  triable  imder  the  stat- 
ute of  Iowa  until  the  seoond  term. 
Code,  sec.  3749. 

Neither  can  the  removal  be  made  until  after 
Issue  is  joined  showing  a  controversp. 

StaiMTough  V.  Orijin,  63  Iowa,  112;  Boaler  v. 
Booge,  64  Iowa,  361. 

A  raling  on  a  motion  or  ioterlocutory  order 
is  no  trial  and  will  not  defeat  the  right  of  xe- 
monl. 

Levm  V.  Smythe,  2  Woods,  117;  Stone  v.  Sar- 
gent. 130  Mass.,  603. 

Me»sr$.  L.  O.  Blanchard*  H.  S.  Wins- 
low  and  Geo.  C.  Morg^ui,  for  appellees: 

All  the  parties  on  one  side  of  the  controversy 
are  not  citizens  of  different  States  from  all  those 
on  the  other  side.  The  cause  was  not  remov- 
able unless  all  the  defendants  except  Sully  an 
mere  nominal  parties. 

Removal  Oaaea,  100  U.  8.,  467  (XXV.,  598); 
Blake  V.  MeKim,  103  U.  8.,  886  (XXVI.,  663); 
Hyde  v.  RuhU,  104  U.  S.,  407  (XXVI.,  838). 

The  tax  is  not  assignable,  and  the  appellant  can 
obtain  DO  enfoi-ceable  interest  in  it,  as  against 
the  tazp^ers. 

Stemart  v.  Supervieon,  80  Iowa,  0;  Melnemy 
V.  iJflfd,  38  Iowa,  410. 

Legislative  gifts  or  grants,  made  to  Railroad 
Companies  and  other  corporations,  are  not  as- 
signable unless  made  so  by  the  express  teims 
of  the  grant. 

Morgan  v.  La.,  93  U.  8.,  317  (XXIH.,  860); 
WiUan  v.  Oainea,  108  U.  8.,  417  (XXVI.,  401): 
R.B.  Qkv.  Pahnee,  109  U.  8.,  844  (XXVIL, 
9% 

The  tax  cannot  be  paid  to  Alfred  Sully,  for 
he  is  not  the  payee  named  in  the  statute.  This 
Is  a  special  statute  C(Hifcrring  a  special  power, 
and  must  be  strictly  followed. 

Hull  V.  Marahali  Co.,  13  Iowa,  168;  Shatonea 
Co.  V.  Carter,  3  Kaa ,  115;  Deteey  v.  Ooodenough^ 
66  Barb.,  64;  Beat  v.  Chotaon,  89  III.  466;  A»- 
pinwOlY.  Cam,  23  How..  864(68  U.  8.,  XVL, 
296>;  OwwniT.  Batik,  98 U.  B.,  685  (tHtitt  , 

The  separate  Interests  of  several  parties  joined 
In  one  suit  cannot  be  aggregated  fra  the  pur- 
pose of  conferring  jiuisdlctkm. 
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BmTu  Go.  T.  Mulford,  100  U.  8.,  147 (XXV., 
691);  Oliver  v.  Alexander,  6  Fet..  148;  (7Aa$Md 
T.  Bmte  and  BumOI  t.  BtarmU,  106  U.  8.,  281. 
808(XXVI.,  944, 


Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  appeal  is  from  the  order  of  the  Circuit 
Court  for  the  Southern  District  of  lows,  re- 
manding  to  the  8tate  Court  a  case  which  had 
heen  removed  from  the  8tate  into  the  Circuit 
Court 

The  suit  was  brought  originally  In  the  Dis- 
trict Court  of  the  State  by  James  N.  Drennan 
and  others,  taxpayers  of  Prairie  Township,  In 
ttie  County  of  Mahaska. 

The  allegations  of  the  bill  necessary  for  our 
CMisideration  are:  Uiat  on  Hay  11,  1880,  the 
voters  of  said  township  voted  a  tax  of  three  per 
cent  upon  the  taxable  property'  of  said  town- 
^p  to  aid  in  coniitmcting  a  raflroad  br  a  com- 
pany whose  name  was  afterwards  lawfully 
changed  to  that  of  the  Chicago,  Burlington  and 
Padnc  Railroad  Company.  That,  by  the  order 
and  notice  submitting  the  question  to  vote,  it 
[SBo]  was  provided  that  one  half  of  the  tax  should  be 
collected  the  first  year  and  one  half  the  second 
year,  the  said  road  to  be  fully  completed  and 
running  to  a  depot  within  the  Town  of  Sharon, 
in  said  township,  before  the  tax  is  due  and  col- 
lectihle  by  the  said  railroad  company;  and,  if 
not  built  within  two  years  from  the  day  of  the 
election,  said  tax  never  to  be  ooUectitde.  That 
the  railroad  was  not  convicted  to  a  depot  in 
Sharon  within  two  years  from  the  date  of  the 
vote.  That  it  was  not  completed  from  Sharon 
to  any  other  town. 

That  Morgan,  president  of  the  railroad  com- 
pany, and  another  director,  pending  the  consid- 
eration of  the  matter  by  the  voters,  made  false 
and  fraudulent  representations  to  them  that 
the  company  had  arrangements  vrltb  the  Chi- 
cago, Burlington  and  Qufncy  Bailroad  Com- 
mnv  and  the  Chicago,  lulwaukee  and  St.  Paul 
Railroad  Company,  by  which  either  of  these 
companies  would  ouild  and  equip  the  road  to 
the  Town  of  Sharon  as  soon  as  the  tax  was 
voted.  That  the  railroad  company,  by  its  offi- 
cers and  agents,  are  demanding  oi  the  trustees 
of  the  township  that  they  certify  to  the  countv 
treasurer  of  Mahaska  County  that  the  condi- 
tions required  by  said  vote  have  been  complied 
with,  and  are  threatening  by  suits  against  them 
and  otherwise  to  compel  them  to  make  such 
certificate,  and  petitioners  fear  that  said  trustees 
will  yield  and  make  the  certificate  unless  re- 
strained  by  the  act  of  the  court. 

They  avertiiat  one  Alfred  Sully  claims  some 
Interest  in  the  tax  and  ask  that  he  be  made  a 
party  to  the  suit,  so  that  be  may  be  estopped 
by  the  ^dgment.  They  say  the  tax  Is  illegal 
and  void,  for  many  reasons,  and  pray  for  an 
Injunction  against  the  trustees  from  certifying 
to  the  county  treasurer  that  the  conditions  of 
the  vote  have  been  complied  with,  and  the 
county  treasurer,  John  H.  Warren,  and  his 
successor  in  office,  and  the  Chicago,  Burlington 
and  Pacific  Railroad  Company,  and  Alfred 
Sully,  from  in  any  manner  attempting  to  collect 
said  tax,  or  from  endeavoring  to  procure  said 
certificate  from  the  trustees  of  Prairie  Town- 
ship. 

The  notice  which  In  the  Iowa  practice  stands 
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for  'Jie  original  writ  was  returnable  to  the  May 
Term,  1888,  and  service  acknowledged  by  tM 
trusteessnd  treasurer  on  the  DOth  day  of  lurch.  [] 
and  on  the  railroad  company  March  20.  llii 
day  required  for  the  appearance  ud  pi^M^m 
of  the  defendants  was  May  11. 

A  temporal^  Injunction  was  granted  8q»- 
tember  18,  1888.  It  seems  that  on  the  16th 
of  M»  tiie  case  was,  by  <»da>  at  the  Judge  of 
the  District  Oonrt,  who  had  been  of  oonnad  in 
it,  transferred  to  the  Circuit  Court  of  the  same 
county,  the  Judge  of  which  granted  the  in- 
junction. At  the  October  Term  of  this  court, 
all  the  parties.  Including  Stdly,  who  had  not 
been  served  with  notice,  appeared.  A  demurrer 
was  Interposed  by  Sully  and  overruled.  BCany 
motions  were  made  and  decided  about  the 
Readings,  and  the  railroad  company.  Sully  and 
Warren,  filed  a  joint  answer  denying  the  right 
to  the  relief  prayed.  The  pleadings  were  finally 
made  up  at  this  Term,  At  the  next  Term  a 
that  court,  in  May,  the  ap^ication  of  Solly  to 
remove  the  case  into  the  united  States  Court 
was  made,  on  the  rround  that  he  was  a  citizen 
of  the  State  of  I4ew  Tork  and  all  the  other 
parties  were  citizens  of  Iowa.  He  claimed  to 
have  an  assignment  from  the  railroad  company 
of  the  right  to  the  taxes.  The  State  Court  re- 
fused to  make  the  order,  and  Sully  took  a 
transcript  of  the  record  and  filed  It  In  the  Cir- 
cuit Court  for  the  Southern  District  of  Iowa. 
When  the  attention  of  that  court  was  called  to 
the  matter,  the  case  was  remanded  to  tlie  State 
Court,  and  from  that  order  this  appeal  la  taken. 

We  think  the  order  remanding  the  case  wu 
well  made. 

1.  Mr.  Sully  Is  the  only  defendant  who  is  not 
a  citizen  of  Iowa.  The  other  dcfendanta 
against  whom  relief  is  sought,  are  the  railroad 
company,  the  trustees  of  Prairie  Township  and 
the  treasurer  of  the  county.  All  of  these  are 
proper  parties  and  are  necessary  parties,  against  [tl 
whom  poeitive  and  affirmative  relief  Is  aougbL 

Without  deciding  whether  the  railroad  com- 
pany coidd  assign  the  richt  to  sue  for  and  en- 
force these  taxes  to  Mr.  Sully,  It  is  sufficient  to 
say  Uiat  tJie  assignment  did  not  carry  that  right 
to  him  dischar^  of  the  equities  between  the 
company  and  the  taxpayers,  as  If  they  had  bcei 
negotiable  bonds.  To  any  suit,  therefore,  to  in- 
vaJidate  this  tax  the  company  was  a  neoessaiy 
party.  It  b  especi^ly  so  In  equity  where  Uis 
matter  set  up  to  defeat  the  tax,  as  In  this  case, 
was  the  failure  of  the  company  to  comply  with 
the  conditions  of  the  vote,  and  its  false  and 
fraudulent  representations  by  which  the  vote 
was  secured.  In  such  a  suit  the  company  bai 
a  right  to  defend  against  these  allexalions,  and 
the  plaintiffs  have  a  right  that  the  company 
shall  be  bound  by  the  judgment  in  the  casa 
The  Interest  of  Sully  and  the  company  hi  this 
controversv  are  the  same  and  are  both  opposed 
to  the  interests  of  plainUfls.  This  railroad  com- 
pany Is  organized  under  the  laws  of  Iowa,  and 
Is  a  citizen  of  that  State  as  well  as  plaintUb 

3.  The  township  troatees  are  also  dtfceud 
Iowa. 

These  are  not  nominal  parties  and  their  Inter 
est  is  not  identical  with  that  of  plaiotifb.  What 
may  be  their  personal  wishes  Is  not  known,  nor 
is  it  material.  They  are  sued  in  regard  to  their 
official  portion,  to  restrain  them  In  the  threat- 
ened exercise  at  their  ofilcU  authori^,  to  the 
^  liHJ.8. 
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prejudice  of  plaintiffs.  The  exercise  of  this 
power  UcB  at  the  root  ofplaintiffs*  case,  and  of 
aefeiklaiits*rl^t8.  TbeStatuteof  Iowa,  which 
authorizes  this  vote  by  a  township,  declares 
that  the  money  collected  under  it  almU  be  paid 
out  by  the  county  treasurer,  "  at  any  time  after 
the  trustees  of  the  township  or  a  majority  of 
them  shall  have  certified  to  the  county  treasurer 
that  the  conditions  required  of  the  railroad  and 
set  forth  in  the  notice  for  the  special  election, 
at  which  the  tax  was  voted,  have  been  complied 
with."  Until  this  is  done,  do  ri^t  to  the  money 
accrues  to  the  railroad  company  or  anyone  else. 

The  act  here  required  of  the  trustees  is  not  a 
mere  ministeiial  one.  It  requires  them  to  ascer- 
tain and  decide  what  was  required  of  the  com- 
pany by  the  notice,  with  the  meaning  of  its 
[2983  terms  and,  when  they  have  construed  these,  to 
ascertain,  as  a  matter  of  fact,  whether  they 
have  been  complied  with. 

So  important  is  this  action  to  Sully  and  to  the 
rnilrond  company,  that  the  bill  alleges  they  are 
seeking  to  drive  them  to  make  the  certificate  by 
threats  of  expensive  litifration,  and  it  is  said,  in 
the  brief,  that  Sully  has  resorted  already  to  a 
writ  of  tnandamus.  Are  these  trustees  Dominol 
p.irties  f  Are  they,  in  their  official  action,  on 
the  same  dde  of  this  controTersy  with  plaint- 
iffs? 

If  they  were,  there  would  be  no  necessity  to 
sue  out  an  injunction  to  prevent  tbem  from 
issuing  this  certifirate.  If  there  is  any  nominal 
party,  or  an^  party  unnecessary  to  the  relief 
sought  by  plaintiffs,  it  is  Sully,  for  if  plaintiffs 
can  procure  a  decree  enjoining  the  trustees  from 
making  that  certificate,  their  relief  is  suffltient, 
tf  not  complete. 

So  of  the  treasurer.  Warren,  who,  so  far  from 
siding  with  plaintiffs  in  the  salt,  has  joined 
Sully  and  tlie  railroad  company  in  a  demurrer 
to  the  bill  and  in  bis  answer  denies  the  merits. 

The  case  of  Harter  v.  Kernochan,  103  U.  8., 
663  [XXVI.,  411],  is  cited  In  opposition  to  this 
view  of  tbe  case.  But  in  that  case  negotiable 
bonds  had  been  issued  and  were  in  the  tmnds 
of  Kernochan  as  a  bona  fide  holder.  The  case 
between  him  and  the  Township  of  Harter  was 
a  very  different  one  from  the  present  case.  In 
that  cose  the  whole  right  was  vested  in  Kerno- 
chan, and  the  whole  matter  in  controversy  could 
be  determined  between  him  and  tbe  township. 
In  the  suit  as  brought  in  the  State  Court  in  that 
cose,  the  officers  who  were  served  with  the  writ 
made  default,  and  a  notice  by  publication 
against  the  unknown  owner  of  the  bonds  being 
unanswered,  a  default  was  taken  against  them 
and  a  decree  made  enjoining  all  proceedings  to 
collect  tbe  bonds.  Under  a  statutory  provision, 
Kernochan  came  in  due  time  and,  alleging 
himself  to  be  a  holder  of  the  hoods,  the  default 
as  to  the  unknown  otmur  was  set  aside,  and  he 
was  permitted  to  answer.  As  to  the  other  de- 
fendants, they  were  now  out  of  the  case,  and 
Kernochan  being  a  citizen  of  another  State,  re- 
moved tbe  case  into  the  Circuit  Court  of  the 
United  States. 

[2931     The  difference  between  the  two  cases  is  ob- 
vious. 

T%e  judgment  of  the  Oiret^t  Court  remanding 
the  cam  ie  affirmed. 

The  cases  of  Sully  v.  Mannirig,  and  SuUy  v. 
Matthewe,  s|^bmitted  with  the  foregoing,  are 

lis  u.  s. 


governed  by  the  principles  announced  in  it  and 
are,  accordingly,  afflnned. 
True  copy.  Test: 

James  U.  HcKenn^,  Gterk,  8up.  Court,  IT.  81 


ELISHA  HYATT  ««a{..  Composing  tbe  Bank-  [408] 
ing  Firm  of  Hyatt,  Lbvinos  &  Co.,  WILL- 
IAM HELPHENSTINB      al..  Partners, 
as  W1U.1AH  Helphekstihb  &  Co..  and 
JAMES  W.  STROUSE,  Sheriff  of  Khox 

CODNTT,  IlTDIANA,  ApptS., 
V. 

VINCENNES  NATIONAL  BANK,  OFVIN- 
CENNES,  INDIANA,  and  THE  WASH- 
INGTON NATIONAL  BANK,  OF  WABH- 
mOTON,  INDIANA. 

(SseS.  Of  Beporter^eiLt  406-08.) 

Term  qfyeara  and  machinery,  vthen  may  ie  »old, 
on  execution,  a*  rial  eetaie. 

*  Id  1874  B.  conveyed  to  H.,  for  a  term  of  fifty 
years,  all  the  mineral  coal  upon  and  under  a  de- 
scribed tract  of  land.  In  Knox  County,  lDdlaDa,wlth 
tbe  exclusive  riffbt  to  enter  on  the  land  to  dig  for 
the  onal  and  remove  ft,  anil  to  occupy  with  con- 
striictlnns  and  tni!liiini.'>i.  udmiuUt  beti*c«iWfuy  and 
UBKiliil  fnrtlii'?  TkiJl  ■l'.'VL-I<i|iriii»nt  unJ  lajfiyment  of 
tbi!  adviidtJii.'i.'S  ii{  i.tif  I'liiiJ;  H.  tfi  liavi?  thL' right  to 
rt'fin-ive  all  liiiildlngg  or  rtituffs  fiLir-e^  on  tUe  land, 
•whtm  tbe  aereemecic  ataoutd  pitEiire.  and  to  pVF  a 
flatiii  rctyalty  for  tbo  ooeU  mltiea.  under  a  lud#- 
meiit  against  H.,  the  Sheriff  ot  Knox  County  BolcL 
OS  Bieoutloii,  to  uie  Jud^PTit  creditor,  at  (he  ooitrt 
hoUBe4oor,liitJiatcouEty,  iDtlwBifl.ooerpn.'Soribefl 
by  statute  for  tbe  eole  de  real  estate,  tbe  latercat  of 
H.  Id  tbe  tens  of  yeai-A,  ajid  certain  bulldingti  and 
tLVlltdm  t)eloag\ag  10  him,  wbidb  trere  a  part  at  ib« 
structures  am  nkncULTiery  (or  Dperattng'nooa!  mine 
00  tbe  land,  acid  -wtiicb  were  flrrnly  attached  to  the 
iari<l.  Xnaeult  Id ei^ulty  brciurbt ny  tbopurohiuer 
af-ninpt  nnntber  Judgment  creditor aad  too  Bbaiiff, 
to  I  njnilia  InterfRroDOS  wltb  tbe  pirqpR^  vo  MtE* 
chiJ/>f:4i :  hrl^.tbat  uoil^r  the  Revised SmutaBot^*' 
diflim.  of  1552.  2  It.  3..  part  2,  c-b.  1,  Act  Of  ^ 
18.~>8,  VdI.  2  of  Dfivlj'  Afl,  «r  im.  Art.  St,  Ilea 
maud  art.  28,  sees.  4^  m  mid  46T,  aa 

■    [No.  189.1 

APPEAL  from  the  Circuit  Court  of  thoUnited 
States  for  the  District  of  Indiana. 
The  history  and  facts  of  the  case  appear  In 
the  opinion  of  the  court. 

Meaare.  William  H.Calkin«.Addi80ii  C. 
Harris  and  Wm.  Armstrong,  for  q>pellanta: 
The  rule  governing  execution  sales  of  prop- 
erty in  Indiana,  hoth  real  and  personal  Is,  that 
if  the  officer  In  making  tbe  sale  violates  any 
positive  provlsioa  of  the  statute,  the  sale  is  ab- 
solutely void. 

When  the  execution  plaintiff  is  the  porchaaer, 
he  is  chargeable  with  notice  of  all  Irregularitiea 
in  the  proceedings. 

Doev.  Chain*,  1  Ind.,  84:  Ssrriam  t.  D00, 8 
Blaclcf..  1;  Baubv.  jB'aiM.  SBIadd,  576;  Bamr 
itton  V.  Burch,  38  Ind. ,  283;  Fieri  v.  Braytr,  80 
Ind. ,  838:  Rem  v.  Pretton,  24  Ind. ,  896;  OaOem 
V.  ^Wr»cA,41Ind.,838;  jr«rpAyv.fi<H,77Ind.. 
181 ;  Dai^  v.  Campbdl,  12  Ind.,  192;  La^dey  v. 
Cattell,  38 Ind.,  600;  Bardam  v.  Buber,  46 Ind., 

*He«d  note  by  Mr.  Jiutiee  BIiATOhvobd. 

^  |100> 
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235;  ^.  C.,60Iod.,  1S3;  WiisnandM .  StnaU,  9^ 
Ind.,  127;  Freem.  Ex.,  sees.  258-9. 

By  the  law  of  Indiana,  a  leasehold  for  a  def- 
inite term  is  personal  proper^.  They  acquired 
no  property  in  the  coal  until  th«y  were  severed 
from  the  land. 

The  coQtract  in  question  is  a  lease. 

Kniaht  v.  Coal  &  Iron  Co.,  47  Ind..  105;  Tar- 
vtn  T.  Itiiher,  53  Ind.  ,889;  McDowell  t.  Rendrix, 
e7Ind.,513;  Coal&Min.  Cb.v.  C(UtceI,73 Ind., 
296;  Duehane  v.  QoodtiUe,  1  Blaekf.,  117;  Bair 
V.  Doe,  6  B]ackf.,d35;  Cadev.  Broumlee,  15  Ind., 
869;  Meniv.Itathi<me,21  Ind.,  466;  Smith  v. 
Dodds,  36  Ind..  452;  McOarty  v.  Burnet,  84 
Ind..  28;  Taffe  v.  Wamiek,  8  Blackf.,  Ill; 
McCracken  v.  HcUl,  7  Ind.,  30;  Frederick  v.  De- 
vol,  16  Ind. ,  857;  8taU  v.  Banham,  18  Ind.  ,231 ; 
Cmmit  ▼.  Uoowr,  40  Ind.,  56;  Young  t.  Baxt&r, 
66  Ind.,  193;  see,  also,  fbu  t.  Beddick,  81  Ind. , 
416;  Buhl  T.  ^nytm,  11  Hich.,  249. 

A  Judgment  lien  is  entirely  the  creature  of 
statute. 

Overton,  Liens,  sec.  255;  QimMv.  Btolte,  59 
Ind.,  446;  Houston  V.  Bouaton,  67  Ind.,  276. 

The  legislative  power  is  as  ample  to  make  it 
attach  upon  personal  property  as  upon  real  es- 
tate, in  many  States. 

Brown  t.  Clarke,  4  How.,  19, 

But  each  class  of  property  must  he  sold  in 
accordance  with  the  statutory  regulations  gov- 
erning the  particular  class,  regardless  of  the 
question  whether  the  judgment  is  or  is  not  a 
ben  thereon. 

Section  626  under  article  24,  does  not  enact 
that  chattels  real  shall  be  adyertised  in  the 
■ame  manner  and  sold  at  the  same  place  as  hmds. 
It  only  declares  that  terms  of  years  are  subject 
to  attachment  and  execution.  In  this  it  simply 
re-enacted  the  law  as  it  then  existed. 

We  also  refer  to  the  following  authorities,  in 
•upport  of  the  views  wehavcsoughttoexpress: 

Herm.  Ex.,  sees.  115,  116, 127,  129;  PeopUr 
Watervelt,  17  Wend.,  674;  ifoyor  v.  Maine,  18 
K.  T.,  158;  Gha^nnan  v.  Gray,  15  Mass.,  446  ; 
BiAee  v.  Sail,  3  Ohio,  449;  McLean  v.  Roekgy,  8 
McLean, 235;  Hunt t. Iron  Oo..91  Mass.,  282 ; 
State v.Bonham,lSIj^,2Sii  VanNeu r.  Pne- 
ard,  2  Pet.,  187;  Williami  t.  Downing,  18  Pa. 
St. ,  62. 

Mr.  F.  W.  Vlehe*  for  appelleea. 

Jfr.  JutHee  Blmtcliffn>d  delivered  the  opin- 
ion of  the  court: 

The  Vincenncs  National  Bonk,  of  Vinccnnes, 
Indiana,  and  the  Washington  National  Bank, 
of  Washiagton,  Indiana,  having  severalty  re- 
covered judgments  against  Wilnam  Helpheo- 
stine  and  others,  composing  the  firm  of  William 
HelphcnstioQ  &  Co. ,  issued  executions  thereon, 
under  which  and  under  an  execution  on  another 
Judgment,  the  Sheriff  of  Knox  County,  Indi- 
ana, at  the  court  house  door,  in  Vinceones,  in 
that  county,  on  a  notice  advertised  for  three 
weeks  successively  in  a  weekly  newspaper,  and 
notices  posted  as  required  by  law  for  twenty 
days,  offered  at  public  sale  the  rents  and  profits, 
for  a  term  not  excecdingseveuyears,  of  certain 
real  estate  and  chattels  real  on  which  he  had 
levied,  and.  having  received  no  bid  for  such 
rents  and  profits,  exposed  to  public  sale  the  fee 
r4nai  ^       estate  and  chattels  real  and 

L«u»j  the  improvements  thereon,  to  wit:  "One  engine 
and  boiler  and  hoisting  machine,  steam  pump, 
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Faiibanks'  railroad  scales,  wagon  scales,  four 
screens,  bUcksmith'a  shop,  one  office  bnflding, 
one  engine  hnilding  and  dnmp  houae,  ms 
stable,  one  lime  house,  two  dwelllng-honses, 
track  in  coal  mine,  railroad  track,  switcfaes,  and 
all  fixtures  belonging  to  the  coal  mine  on  said 
real  estate  and  leasenold."  The  levy  and  sale 
included  the  interest  of  the  judgment  debton 
for  the  residue  of  terms  of  years  unexpired  un- 
der certain  mining  leases  of  real  estate,  embrao 
ing  that  covered  by  the  Bunting  ai^eement; 
h^oafter  mmtioned.  The  twoBanbs  became 
the  purchasers  at  the  sale,  on  June  0, 1877,  and 
received  a  certiScate,  which  stated  that  they 
would  be  entitled  to  a  deed  unless  the  proper^ 
should  be  redeemed  withhi  one  year  from  tlu 
date  of  the  sala 

On  the  S6tb  of  December,  1877,  they  filed  a 
bill  in  equity  ,in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana,  against  the 
members  of  the  firm  of  William  Helphenstioe 
&  Co.,  and  the  members  of  the  firm  of  Hyatt, 
Levings  &Co.  Thelatterwere  judgmentcred- 
itora  01  William  Helphenstine  &  Co.  The  ob- 
ject of  the  suit  was  to  restrain  inlerference  with 
the  purchased  property.  The  bill  was  afta>- 
wards  amendea,  by  making  the  sheriff  a  de- 
fendant, and  by  alleging  that  Hyatt,  LevingsA 
Co.  had  cansed  a  levy  to  be  made,  under  an  ex- 
ecution on  their  judgment,  on  iron  rails  and 
other  property,  which  Helphenstine  hod  de- 
tached, and  on  articles  which  constituted  a  part 
of  the  machinery  for  operating  the  mine,  and 
which  were  firmly  attached  to  the  teal  estate 
and  leasehold  and  were  part  of  the  property  lo 
purchased  by  the  pl^ntifls. 

The  question  In  the  cose  arises  in  respect  to 
an  agreement  or  lease  in  writing,  executed  by 
one  Bunting  and  his wifeondWilliam Helphen- 
stine &  Co.,  in  July,  1874,  by  which  the  former 
conveyed  to  the  latter,  their  hehrs,  succcsson 
and  asiiigns,  for  a  term  of  fifty  years,  "  all  tba 
mineral  coal,  iron  ore,  fire  and  potter's  clav, 
limestone,  building  stone  and  other  mincrab, 
upon  and  under  the  farm  or  tract  of  land  "  de- 
scribed, with  the  exclusive  right  to  eoteron  tba 
land  to  dig  for  the  articles  named,  and,  whea 
found,  to  remove  the  same  from  the  land,  "  to-  [41, 
gether  with  ell  rights  and  ptrivileges  incident  to 
mining  and  securing  the  minerals  aforesaid,  in- 
cluding the  right  of  ingress  and  egress,  and  to 
dig.  bore,  mine,  explore  and  occupy  with  coo- 
structions  and  buildings,  as  may  be  necessuy 
and  useful  for  the  full  development  and  enjof- 
meat  of  the  advantages  of  said  coal  and  other 
minerals  as  afor^aid."  Tlie  lessees  were  given 
"the  right  to  remove  all  buildings  or  flxtura 
placed  on  said  land  when  said  agreement  hai 
been  forfeited  or  may  have  expired;"  and  they 
were  to  pay  fixed  royalties  for  the  articles 
mined  and  removed. 

The  answers  of  Helphen^ne  &  Co..  and  of 
Hyatt.  Levings  &  Co.  ,aver  that  the  property  Ib 
question  was  personal  property,  situated  fifteen 
miles  distant  from  the  court  house  of  thecom- 
ty,  and  was  used  in  and  about  the  operation  of 
the  mine  uoder  the  mining  contract. 

Before  the  hearing  the  parties  stipulated  ii 
writing:  "  That  tiie  plaintiffs  are  entitled  to  a  de- 
cree as  prayed  for,  unless  the  property  sold 
should  have  been  sold  as  personal  propMty,  w 
provided  for  by  the  statutes  of  tbe  State  of  In- 
diana ;  that  the  sheriff's  sale  was  made  at  tba 
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court  house  door,  In  the  City  of  Vincennea,  in 
Knox  County,  and  more  than  twelve  miles  from 
the  pnjperty."  The  circuit  court  entered  a  de- 
cree, that,  py  virtue  of  their  purchase  and  the 
certificate  thereof,  the  plaintiffs  became  the 
equitable  owners,  subject  to  the  right  of  re- 
demption, "  of  the  real  estate,  fixtures,  machin- 
ery, and  chnltels  real,"  which  the  decree  went 
on  to  describe  ;  and  of  the  right,  title  and  in- 
terest of  William  Helpbenfltine  &  Co.,  being 
the  residue  of  terms  of  years  unexpired  imder 
certain  mining  leases  of  specified  real  estate,  in- 
cluding that  covered  by  the  agreement  with  the 
Buntings ;  that  on  said  land  and  leaseholds  were 
situate  and  sold,  as  aforesaid,  to  the  plaintiffs, 
the  chattels  real  before  described  aa  sold  to 
them  ;  and  that  the  sberifl  had  levied  on  prop- 
erty which,  at  the  time  of  the  sale  to  the  plaint- 
iffs, was  annexed  to  and  constituted  part  of  said 
real  estate  and  chattels  real,  and  waapartof  the 
property  sold  to  the  plaintiffs,  and  Intended  to 
sell  iL  The  decree  enjoined  the  defendants  from 
selling  the  property  so  levied  on.  Subsequently, 
the  defendants  moved  to  modify  the  decree  by 
11  striking  out  so  much  as  enjomed  the  sheriff 
from  selling  the  machinery,  buildings,  fixtures 
and  improvements  situate  on  the  premises  held 
under  the  agreement  with  the  Buntings,  be- 
cause they  were  personal  property  when  levied 
on  under  the  execution  of  the  plaintiffs,  and 
the  sale  was  void  because  they  were  not  sold  as 
personal  property  but  as  real  property,  and  the 
plaintiffs  acquired  no  title  under  the  sale  made 
at  the  coiu-t  bouse  door.  The  motion  was  over- 
ruled. The  defendants  have  appealed  to  this 
court,  setting  forth,  in  their  petinon  of  appeal, 
that  they  appeal  from  that  part  of  the  decree 
which  relates  to  the  machinery,  buildings,  fixt- 
ures and  improvements  situated  on  the  Bunting 
premises  and  held  under  the  Bunting  agree- 
ment, on  the  ground  that  it  was  personal  prop- 
erty and  not  real  estate,  and  was  not  sold  aa 
personal  property,  in  the  presence  of  the  officer 
making  the  sale. 

Tlie  only  question  for  decision  is,  bythe  stip- 
ulation of  the  parties,  whether  the  property  m 
question  should  have  been  sold  in  the  manner 
in  which  personal  property  was  required  bythe 
Statute  of  Indiana  to  be  sold. 

The  statute  in  force  at  the  time,  in  regard  to 
the  sale  of  personal  property  on  execution,  2 
R.  8.  of  Indiana,  of  1862,  part  2,  ch.  1,  Act  of 
June  18,  1852,  art.  22,  sees.  468,  469,  Vol.  2  of 
Davis'  ed.  of  1876,  p.  218,  provided  as  follows: 
"  Sec.  468.  Previous  notice  of  the  time  and 
place  of  the  sale  of  any  personal  property  on 
execution  shall  be  given  for  ten  days  succes- 
sively, by  posting  up  written  notices  tliercof  in 
at  least  three  of  the  most  pulilic  places  in  the 
township  where  the  sale  is  to  be  made.  Sec 
409.  Personal  property  shall  not  be  sold  unless 
the  same  shall  be  present  and  subject  to  the 
view  of  those  attending  the  sale  ;  and  it  shall 
be  sold  at  public  auction  in  such  lots  and  parcels 
as  shall  be  calculated  to  bring  the  highest 
price," 

The  Revised  Statutes  of  Indiana,  of  1852,  in 
force  at  the  time,  in  regard  to  the  sale  of  real 
estate  on  execution,  2  R.  S.,  part  2,  ch.  1,  Act 
of  June  18,  1852,  Vol.  2  of  Davis'  ed.  of  1876, 
provided  as  follows,  art.  24,  sec.  626,  p.  232  : 
"  Sec.  626.  The  following  real  estate  shall  be 
liable  to  all  judgments  and  attachments,  and  to 
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be  sold  on  execution  against  the  debtor  owning 
the  same,  or  for  whose  use  the  same  is  bolden, 
vie.:  Firat.  All  lands  of  the  judgment  debtor, 
whether  in  possession,  reversion  or  remainder. 
Second.  Lands  fraudulently  conveyed  witli  in- 
tent to  delay  or  defraud  cfMitoiB.  Third.  All 
rights  of  redeeming  mortgaged  lands ;  also,  all 
lands  held  by  virtue  of  any  land-offlce  certifl-  [414] 
cate.  Fourth.  Lands  and  any  estate  or  interest 
therein,  holden  by  anyone  in  trust  for  or  to  the 
iise  of  another.  Viflk.  All  chattels  real  (tf  the 
judgment  debtor."  Art  23,  aea  463,  p.  21S : 
"  Sec.  468.  The  estate  or  Interest  of  the  judg- 
ment debtor  in  any  real  estate  shall  not  be  sold 
on  execution,  until  the  rents  and  profits  thereof, 
for  a  term  not  exceeding  seven  years,  shall 
have  been  first  offered  for  sale  at  public  auction; 
but,  if  the  same  shall  not  sell  for  a  sum  suffi- 
cient to  satisfy  the  execution,  then  the  estate  or 
interest  of  the  judgment  debtor  shall  be  sold  by 
virtue  of  the  execution."  Art.  32,  sec.  466,  p. 
217  :  "  Sec.  466.  Real  estate,  taken  by  virtue 
of  any  execution,  shall  be  sold  at  public  auction 
at  the  door  of  the  court  house  of  the  county  in 
which  the  same  is  situated  ;  and,  if  the  estate 
shall  consist  of  several  lots,  tracts  and  parcels, 
each  shall  be  offered  separately ;  and  no  more 
of  any  real  estate  shall  be  offered  for  sale  than 
shall  be  necessary  to  satisfy  the  execution, 
unless  the  same  is  not  susceptible  of  dJvisioiL" 
Art.  22,  sec.  467,  as  amended  February  3, 166S, 
p.  217 :  "  Sec.  467.  The  time  and  place  of 
making  sale  of  real  estate,  on  execution,  shall 
be  publicly  advertised  bv  the  sheriff  for  at  least 
twenty  days  successively,  next  before  the  day 
of  sale,  by  posting  up  written  or  printed  notices 
thereof,  in  three  public  places  in  the  townt^ip 
in  which  the  real  estate  is  situated,  and  a  like 
advertisement  at  the  door  of  the  court  Jiouse  of 
the  county ;  and  also  by  advertising  the  same, 
for  three  weeks  successively,  in  a  newspaper 
printed  nearest  to  the  real  estate.  If  any  such 
newspaper  be  printed  within  the  jurisdiction  ttf 
the  sheriff." 

In  the  rules  prescribed  by  the  Act,  art.  48, 
sec.  797,  p.  818,  Vol.  8  of  Davis*  ed.  of  1876,  ftw 
its  construction,  it  is  enacted  that  such  rules 
shall  be  observed,  "  When  consistent  with  the 
contest."  Among  i)\osa  rules  are  these :  that 
"  the  word  'land,  and  the  phrases  'real  estate,* 
and  'real  property,'  include  lands,  tenement 
and  hereditaments;' "  and  that  "the  phrase  'p^- 
sonal  property'  includes  goods,  chattels,  evi- 
dences of  debt  and  things  in  action."  But  no 
definition  or  construction  is  given  of  the  phrase 
"  chattels  real." 

The  Revised  Statutes  of  Indiano,  of  1843,  Act 
of  Febninryll,  1843,  part  2,  ch.  29,  art.  1,  sec. 
1,  provided  as  follows  :  "  Section  1,  When,  by 
any  law  of  this  State,  real  estate  is  authorized 
or  directed  to  be  sold  \ij  virtue  of  any  execu- 
tion, the  same  shall  be  construed  to  mean  and 
include :  1.  All  the  lands,  tenements  and  her- 
editaments of  the  judgment  debtor,  whether 
in  possession,  reversion  or  remainder.  2. 
Lands,  tenements  and  hereditaments  fraudu- 
lently conveyed  with  intent  to  defeat,  delay  or 
defraud  creditors.  3.  All  rights  of  redeeming 
mortgaged  lands,  tenements  or  hereditaments, 
and  also  all  lands  held  by  virtue  of  any  land- 
offlce  certificate.  4.  Lands,  tenements  and  her> 
editaments  and  any  estate  or  interest  therein, 
holdea  by  snycme  In  trust  for  or  to  the  use  of 
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another,  on  execution  Issued  on  any  judgment 
against  the  person  to  whose  use  or  for  whose 
benefit  the  same  are  holden."  The  provisions 
of  these  four  clausee  were  substantially  retained 
in  the  Revision  of  1852,  and  tho  provision  as 
to  "  chattels  real  of  the  Judgment  debtor  "  was 
added  as  a  6th  clause.  Aluiough,  by  the  Re- 
vised  Statutes  of  1848,  part  2,  ch.  29,  art.  1,  sec. 
8,  p.  454,  judgments  were  made  a  lien  on  real 
estate  and  chattels  real  of  the  judgment  debtor, 
which  provision  is  contained  in  the  Bevision  of 
1852,  part2,  ch.  1,  art.  24,  sec.  527,  of  Vol.  2  of 
DavU  ed.  of  1878,  chattels  real  were  not  specific- 
ally  made  liable  to  sale  on  execution  as  real  es- 
tate, ^1 1852,  when  tbe  6th  clause  was  added. 

That  clause  must  be  interpreted  aceoi-ding  to 
the  accepted  meaning  of  the  words  "  chattels 
reaL"  Blackstone  defines  chattels  real,  accord- 
ing to  Sir  Edward  Coke,  1  Inst.,  118,  tobesuch 
as  concern  or  savor  of  the  realty,  as  terms  for 
years  of  land,  and  says  they  are  called  real 
chattels,  as  being  interests  issuingout  of,  or  an- 
nexed to,  real  estates,  of  which  they  have  one 

rdity,  «^..*  immobility,  which  denominates 
m  real;  but  want  the  other,  tie.:  a  sufficient 
1^^  indeterminate  duration,  which  want  it  is 
that  constitutes  them  eJuUteU.  2  Bl.  Com.,  886. 
ChanceOor  Kent  says,  2  Com.,  342:  "Chattels 
real  are  interests  annexed  to  or  concerning  the 
realty,  as  a  lease  for  years  of  land;  and  the  du- 
ration of  the  term  oi  the  lease  is  immaterial, 
provided  it  be  fixed  and  determinate,  and  there 
be  a  revenrfcm  or  remainder  in  fee  in  some  other 
person." 

[416]  The  interest  of  the  Judgment  debtors  In  this 
case  in  the  land  covered  by  the  Bunting  agree- 
ment was  a  chattel  real;  and,  as  the  dispute 
here  relates  to  macliinery,  buildings,  fixtures 
and  improvements  tituated  on  the  Bunting 
premises,  and  held  under  the  Bunting  agree- 
ment, it  follows  that  that  property  had  impressed 
OD  It,  by  the  statute,  for  the  purposes  of  a  sale 
on  execution,  the  character  of  a  cnnttcl  real  and 
became  for  those  purposes  real  estate  and,  tliere- 
fore,  was  not  required  to  be  sold  as  personal 
property,  present  and  subject  to  the  view  of 
those  attending  the  sale,  but  was  properly  sold  as 
real  e8tate.at  the  door  of  the  county  court  house. 

The  estate  for  years,  or  the  intaest  in  the 
land,  could  not  be  subject  to  view.  The  ma- 
chinery, buildings,  fixtures  and  improvements 
were  created  under  the  privilege  given  by  the 
agreement,  to  occupy  the  land  with  construc- 
tions and  buildings  for  mining  coal  and  other 
minerals,  and,  although  Helpnenstine  &  Co. 
had  the  right  to  remove  the  buildings  and  fixt- 
ures at  the  expiration  of  the  agreement,  yet,  so 
long  as  they  were  held  under  the  agreement,  on 
the  premises,  and  were  of  the  character  refened 
to.  uiey  followed  the  term  for  years  and  par- 
took of  its  character. 

In  Barr  v.  Doe,  6  Blackf.,  386,  In  1843,  it 
vas  held  that  a  parol  lease  for  three  years  wasa 
chattel  interast,  and  could  be  sold  u  a  chattel, 
on  an  execution  Issued  by  a  jusUce  of  tbe  peace. 
But -that  decisldn  does  not  apply  to  the  statute 
BOW  under  con^deration,  and  no  case  is  cited 
or  found  in  the  Courts  of  Indiana,  which  holds 
to  tbe  contrary  of  the  views  above  expressed. 
Indeed,  in  the  Revised  Statutes  of  1843,  part  8, 
chap.  47,  sec.  847,  p.  902.  form  Ko.  10,  the  form 
prescribed  for  an  execution  by  a  Justice  of  the 
peace  was  against  "  goods  and  chattels,"  while 
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in  the  Revision  of  1852,  Vol.  2  of  Davis'  ed.  tA 
1876,  part  6,  chap.  1,  sec.  127,  form  No.  4,  the 
form  runs  against ' '  goods  "  only. 

The  case  of  BuU  v.  Kenyon,  11  Midi.,  249. 
is  cited  for  the  appellants.  It  was  there  held 
that  an  estate  for  years  in  land  was  to  be  sold* 
on  execution,  as  personal  estate,  and  that  a  sal* 
of  it  in  accordance  with  the  statutoir  pro  vis- 
ions  for  the  sale  of  real  estate  was  void.  The 
court  proceeded  on  the  ground  that,  as  the  Stat- 
ute of  Michigan  provided  that  the  words  "real 
estate,"  when  not  inconsistent  with  the  monk  [4171 
fest  intention  of  tbe  Legislature,  sball  be  con- 
strued to  include  lands,  tenements  and  real  ea- 
tate  and  all  rights  thereto  and  Interests  therein, 
and  also  provided  that  "All  the  real  estate  of  ft 
debtor,  \^ether  in  possession,  reversion  or  re- 
mainder, including  lands  ftandulenthr  con- 
veyed, with  intent  to  defeat,  delay  or  defraud 
his  creditors,  and  the  equitiea  and  rights  of  re- 
demption hereinafter  mentioned,  shall  be  sub- 
ject to  the  payment  of  his  debts  and  may  be 
sold  on  execution  aa  hereinafter  provided;  and 
also  enacted  that  "All  chattels,  real  or  personal, 
and  all  other  goods  liable  to  execution  by  tli& 
common  law  may  be  taken  and  sold  thereon, 
except  as  is  otherwise  provided  by  law; "  and, 
as  a  leasehold  iutercst  of  the  kind  in  queatioa 
was  a  chattel  interest  and  was  by  the  lost  named 
provision  classed  among  personal  property,  it 
was  not  within  tlie  law  applicable  to  the  sale  of 
lands  on  execution.  In  tiie  present  case,  a 
chattel  real  is  distinctly  da&scd,  by  sec 
among  real  estate  liable  to  be  sold  on  exccuUoik 
and  must,  therefore,  be  sold  in  the  manner  in 
which  section  466  directs  that  real  estate  taken 
by  virtue  of  any  execution  shall  be  sold. 

The  point  decided  in  Meni  v,  Batitbone^  21 
Ind.,  454,  467  was,  that  a  lease  for  years,  ac- 
quired by  a  wife  during  coverture,  became  the 
property  of  her  husbuud  when  reduced  to  pos- 
session by  him  and,  being  a  chattel,  was  per- 
sonal propcrtv,  uudcr  the  definition  Ijefore  re- 
ferred to,  ana  subject  to  the  husband's  debts 
and,  being  a  chattel  real,  a  judgment  ag&inst 
tbe  husband  was,  by  the  Statute  of  1852,  a  ilea 
upon  it. 

The  motion  made  in  the  circuit  court  to  mod- 
ify the  decree  was  based  on  the  Idea,  that,  while 
the  term  for  years  might  be  a  chattel  r^,  the 
machinery,  buildings,  fixtures  and  improve 
ments  placed  on  the  land  should  have  be^  sold 
08  personal  propertv.  As  the  statute  requires 
that  real  estate  shall  be  sold  at  the  door  of  the 
court  house,  the  visible  property  could  not  be 
sold  there  in  view  of  the  persona  attending  the 
sale  of  the  real  estate,  unless  it  was  first  severed 
from  the  land;  and  to  have  so  treated  it  would, 
doubtless,  have  rendered  not  only  It  but  the 
term  for  years  worthless,  as  vendible  articles. 
No  such  result  could  have  been  contemplated 
by  the  law-makers,  and  none  such  can  be  al-  C418] 
lowed,  if  another  reasonable  and  consistent  con- 
struction is  to  be  found. 

It  Is  not  necessazT  or  proper  to  consider  any 

Suestion  involved  in  any  right  of  redemption, 
for  is  it  intended  to  decide  anything  as  to  the 
ttatiiis  of  any  of  the  property,  aside  from  the 
lawfulness  of  the  manner  of  its  sale,  under  the 
statute  in  regard  to  such  sale. 

T/ie  dea-ee  of  the  Circuit  Court  i$  t^fflrmed. 
True  copy.  Test:  _ 

Jamos  H.  MoKean^,  Clerk,  Sup.  Cburt.  IT.  8. 
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UNITED  STATES,  Appl. 

EDWARD  L.  JORDAN. 

(Bee  B.  C.  Keporter'i  ed..  418-428.) 

llfeet  of  Act  qf  Oongrtu,  for  refunding  taxe*. 

•Under  the  Act  of  CongreM  of  Julj  88, 1888,  SS 
SUt  «t  L.,  7^  cb.  8S0,  providtDg  tor  tiie  ref  undinic 
to  the  persona  therein  named  of  the  amount  of  tax- 
es uecased  upon  and  collected  from  tbem  contrary 
to  the  provlsionH  of  the  rofrulatlona  therein  men- 
tlon»l,  that  is  to  say,  to  each  of  such  persons  the 
sum  set  oppoafto  bis  name,  each  of  them  Is  entftleil 
to  be  pala  the  whole  of  that  sum,  and  no  discretion 
to  vested  in  the  Secretary  of  the  Treasury,  or  In  an] 
court,  to  determine  whether  the  sum  specified  waa 
or  WM  Dot  the  amount  of  a  tax  nsocsMil  coDtrarr 
to  thiB  proTlstoDs  of  such  regulations. 

[No.  1001.] 

SubmitUd  Jan.  7. 188$.  Decided  Mar.  f .  1S86. 

APPEAL  from  the  Court  of  Claims. 
The  history  and  facta  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  Wm.  A.  M«.ary,  Atat.  Atty-Oen.,  for 
Appellant 

Mr.  Chwles  F.  Be^jsAiin,  lor  appellee. 

Mr.  Jiatiee  Bla.tehford  deUvend  the  opin- 
ion of  the  court: 

On  the  29tb  of  Jul^,  1883,  an  Act  of  Congress 
was  passed,  SS  Stat.  atL.,  728,  ch.  859,  pro- 
viding "That  the  Secretary  of  the  Treaaurj  be 
and  he  is  herebv  authorize  and  directed  to  re- 
mit, refund  and  pay  back,  out  of  any  moneys 
in  the  treasuiy  not  otherwise  uppropriated,  to 
B]  the  following  named  citizens  of  Tennessee,  or 
the  legal  repreaentatlves  of  sach  as  are  deceased, 
the  amount  of  taxes  assessed  upon  and  collected 
from  the  said  named  persons  contrary  to  the 
provisions  of  the  regulations  Issued  br  the  Sec- 
retary of  the  TreasurT,  under  date  of  June  21, 
1865,  and  published  In  special  circular  num- 
bered sixteen,  from  the  Internal  Revenue  Of- 
fice, of  that  date,  said  refunding  liaving  been 
recommended  by  the  Secretary  of  the  Treasury 
under  date  of  June  19,  1878,  that  is  to  say,  to''' 
— followed  by  the  names  of  eighty-one  persons, 


and  the  speciflcation  of  a  sum  of  monev  oppo- 
site each  name,  and,  among  them,  this:  "To 
Edward  L.  Jordan,  |2,290  *  *  *  all  of  Ruth- 


erford County,  Tennessee  •  *  •  said  persons, 
and  each  of  thmn  having  filed  their  claims  in 
the  office  of  the  Commissioner  of  Internal  Rev- 
enue, prior  to  the  6th  of  June,  1878." 
Afterwards  and  on  the  6th  of  September, 

1882,  the  acting  Commisaioner  of  Internal  Rev- 
enue transmittei  to  the  Secretary  of  the  Treas- 
ury, for  his  action,  the  claim  of  Edward  L. 
Jordan  to  be  paid  |2,290  under  the  Act  On 
that  letter,  under  date  of  September  11,  1882, 
the  acting  Secretary  of  the  Treasury  Indorsed 
an  order  direcUnc  that  Jordan  be  paid  that 
som.  He  was  pud  one  half  of  it  f  1>145,  on 
November  2,  1882,  but  payment  of  anything 
more  was  refused.   On  the  first  of  December, 

1883,  he  brought  a  suit  against  the  United 
States,  in  the  Court  of  Claims  to  recover  the  re- 
maining $1,145.  On  December  7,  1882,  the 
Secretary  of  the  Treasury  indorsed  on  the  order 

•  Head  note  bj  Mr.  Jvettee  Bi^TOHroaD. 
lis  V,  & 


of  September  11,  1882,  the  following:  "The 
foregoing  order  of  September  11, 18:»,  is  con- 
strued to  mean  only  that  such  sums  shall  b» 
refunded  or  paid  as  were  collected  from  the  per- 
sons within  named  contrary  to  die  provisions  of 
the  regulations  issued  by  the  Secretary  of  the 
Treasury  under  date  of  June  31,  16^,  men- 
tioned in  said  Act,  and  effect  is  to  be  given  to 
said  order  accordingly."  TheCourt  of  Claims 
gave  judgment  for  the  claimant  for  #1,145, 19 
Ct.  of  CI.,  108,  and  the  United  States  has  ap 
pealed. 

At  the  request  of  the  counsel  for  the  defend- 
ants, the  court  found  the  following  facts: 

"Claimant  resided  In  the  Secona  CoUectioa  [420] 
District  of  Tennessee,  in  Rutherford  County. 
May  5,  1864,  an  Internal  Revenue  Assessor 
was  first  appointed  for  this  district 

August  30,  1864,  an  assessment  division  <^ 
the  district  comprising  Rutherford  County  was 
first  established. 

June  6,  1865,  the  claimant  paid  the  collector 
of  this  district  $1,145.  as  annual  income  tax  for 
the  year  1863,  under  the  requirements  of  the 
Act  of  July  1.  1863,  ch.  119, 12  Stat  at  L.,  478,. 
474,  and  $1,145  as  the  specialSper  cent  war  in- 
come tax  for  the  yearl868,  under  the  require- 
ments of  the  Joint  Resolution  of  July  4, 1864. 
No.  77,  18  Stat  at  L.,  417. 

June  21,  1865,  the  Secretary  of  the  Treasury 
Issued  Special  Circular  No.  16^  containing  the 
I  following  among  other  regulations: 

Section  46  of  the  internal  revenue  Act  ap- 
proved June  80.  1604,  18  Stat,  at  L.,  340,  pro- 
vides that  whenever  the  authority  of  the  United 
States  shall  have  been  re-established  in  any 
State  where  the  execution  of  the  laws  had  pre- 
viously been  Impossible,  the  provisions  of  the 
Act  shall  be  put  in  force  in  such  State,  with 
such  modification  of  inapplicable  reflations  in 
regard  to  assessment,  levy,  time  ana  manner  of 
coUection  as  may  be  directed  by  the  Departr 
ment 

Without  waiving  in  any  d^^ee  the  rights  of 
the  Government  in  respect  to  taxes  that  have 
heretofore  accrued,  or  assuming  to  exonerate 
the  taxpayer  from  his  legal  responsibility  for 
such  taxes,  the  department  does  not  deem  it  ad- 
visable to  Insist  at  present  upon  their  payment, 
so  far  as  they  were  payable  prior  to  the  estab- 
lishment of  a  collection  district  embracing  Uie 
territoiy  in  which  the  taxpayer  rendes. 

But  assessors  in  the  several  collection  districts 
recently'  established  in  the  States  lately  in  in- 
surrection are  directed  to  require  returns  and 
to  make  assessments  for  the  several  classes  of 
taxes  for  the  appropriate  legal  period  preced- 
ing the  first  regular  day  on  which  a  tax  be- 
comes due  after  the  establishment  of  the  Di«> 
triet.  •  •  • 

In  the  States  of  Virginia,  Tennessee  and 
Ix}uisiana,  collection  districts  were  some  time 
since  established,  with  such  boundaries  as  to 
include  territory  in  which  It  has  but  recently 
become  possible  to  enforce  the  laws  of  the  r421] 
United  States.  In  those  districts  the  rule  laid 
down  above  will  be  so  modified  as  to  require  Hie 
assessment  and  collection  of  the  first  taxes 
which  become  due  after  the  establishment  of 
assessment  divisions  in  the  particular  locality. 

June  19, 1673,  the  Secretary  of  the  Treasury 
tddxessed  to  the  Commissioner  of  Internal  Rer* 
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enue  the  following  letter,  which  is  referred  to 
Id  the  Act  of  Ocmgren: 

"TRBAflUBT  DbPARTXEHT, 

OrpicB  OP  THE  Bbcbbtart, 
Wabhthgtoh,  June  19,  1878. 
Sir:  I  have  considered  the  claim  of  William 
OoBlini^  and  others,  applicants  for  refuodiDg 
taxes  alle^  to  have  been  illegally  collected, 
included  m  schedule  No.  d48,  from  your  offlce, 
and  am  of  opinion,  that,  under  the  existing 
laws, the  taxespald  by  these  parties  were  le^nlly 
paid  and  should  not  oe  refunded.  But  I  fully 
recognize  the  hardship  of  the  case,  and  desire 
that  such  claimants  may  receive  relief  from 
Congress. 

I  have,  therefore,  to  suggest,  that  you  will,  in 
your  next  annual  report,  or  on  any  other  occa- 
idon  which  you  may  deem  more  fitting  recom- 
mend the  passage  of  a  special  Act  aalnoiizing 
the  refundmg  of  all  taxes  paid  by  residents  of 
the  insurrectionary  States  which,  under  Depart- 
ment circular  of  June  21, 1865,  should  not  have 
been  collected,  such  refunding  to  be  made 
whether  the  tax  in  question  was  collected  be- 
fore or  after  the  Issue  of  the  circular. 
I  am,  very  respectfully, 

William  A.  Richabdboh, 

Seeretary  cf  Ihe  Treatury." 

It  is  stated  in  the  brief  for  the  United  States 
that  the  paynjent  of  the  |1,145  was  refused  by 
the  accounting  officers  of  the  Treasury,  on  the 
ground  that  the  statute  autliorizcd  payment  of 
only  "  So  much  of  the  sum  named  as  might  be 
determined  at  the  Treasuiy  to  represent  the 
amountof  taxes  assessed  and  collected  contrary 
to  the  regulations  of  the  Secretary  of  the  Treas- 
ury named  in  the  Act,"  and  that  the  sum  paid 
to  the  claimant  was  the  sum  total  of  the  taxes 
M£ j  that  bad  been  improperly  collected  from  him. 
From  the  published  decision  of  the  First  Comp- 
troller In  the  case,  8  Lawrence's  Dec.,  274,  the 
ground  of  refusal  appears  to  have  been  the  one 
above  stated,  and  the  opinion  of  the  Court  of 
Cldms  In  this  case  shows  that  such  ground  was 
uived  before  that  court  and  rejected. 

The  view  taken  by  the  treasury  officers  was, 
that  the  annual  income  tax  of  $1,145,  for  the 
year  1863,  under  the  Act  of  July  1.  1862,  be- 
came, by  the  statute,  due  and  payable  Hay  1, 
1864,  before  the  assessment  division  which  com- 
.prised  Rutherford  County  was  established,  and 
under  the  treasury  rwulationaof  June  21, 1865, 
in' circular  No.  IB,  which  required  the  collection 
only  of  the  Brst  taxes  whicn  became  due  after 
the  establishment  of  assessment  divisions,  that 
sum  of  |1,145  was  collected  contrary  to  the 
provisions  of  those  regulations  and  was  to  be 
refunded,  altbotu^h  it  was  collected  before  the 
date  of  the  drcubr.  But  the  toeasury  officers 
decided  that  the  $1,145  .paid  for  Uw  q>cdal  In- 
come tax  under  the  Joint  Resolntion  of  July 
4, 1864,  and  which,  by  law,  did  not  become  due 
till  October  1, 1864,  after  the  establishment  of 
-such  assessment  divislon.was  not  collected  con- 
-traryto  the  provisions  of  those  regulaUons  and 
was  not  to  be  refunded. 

The  Court  of  Claims  held  that  the  statute  dhl 
not  admit  <ii  thatinterpretatloo,  nor  leave  open 
anv  question  for  the  court  or  f tn*  the  aocounang 
officers  of  the  Treasury,  except  the  ideotity  i» 
the  claimants  with  the  persons  named  In  it; 
«nd  that  its  language,  taken  together,  was  too 
■dear  to  admit  u  doubt,  that  Gongress  nnder- 
1014 


took,  as  it  had  a  right  to  do,  to  determine  not 
only  what  particular  citizens  of  Tennessoe  by 
name  should  have  relief,  but  ^also  the  exact 
amount  which  should  be  paid  to  each  one  of 
them.  We  concur  in  this  view.  The  Act  au> 
tborizea  and  direcu  the  Secretary  of  the  Treas> 
ury  to  pay  to  the  several  persons  named  the  re- 
spective sums  named.  Although  the  Act  speaks 
01  the  sums  as  being  "  the  amount  of  taxes  ss- 
sessed  upon  and  collected  from  the  said  named 
persons  contrary  to  the  provisions  of  the  r^;i^ 
lations "  named,  there  Is  no  indication  of  anj 
intention  to  submit  to  any  one  the  determina- 
tion of  the  question  wbother  the  taxes  in  any 
case  were  collected  contrary  to  the  provisions 
of  such  regulations,  or  of  the  question  bow 
those  provisiODs  are  to  be  construed.  On  the 
contrary,  the  dear  Import  of  the  statute  Is  that 
Congress  itself  determines  that  the  amouoti 
namod  were  collected  contrary  to  the  provisions 
of  the  regulations.  The  statement  in  the  statute 
that  the  refunding  had  been  recommended  by 
the  Secretary  of  the  Treasury,  under  date  m 
June  19, 1878,  refers  to  the  letter  of  that  date, 
set  forth  in  the  findings,  which  recommends 
thepassageof  an  Act  to  rotund  all  taxes  which, 
under  the  circular  of  June  SI,  1865,  "  should 
not  have  been  collected,  such  refunding  to  be 
made,  whether  the  tax  In  question  was  collected 
before  or  after  the  Issue  w  the  circular."  Ths 
claimant's  two  Income  taxes  were  both  of  tlicm 
paid  before  the  circular  was  issued.  In  one 
sense,  therefore,  they  were  not  collected  "  con- 
trary to  the  provisions  of  the  regulations;"  and, 
in  that  sense.  It  was  wrong  to  refund  anytliing 
to  the  claimant,  under  the  language  of  the  AcL 
But  with  the  spedflcatlon.  In  the  Act,  of  the 
name  and  the  amount,  no  such  construction  can 
be  given  to  it  as  would  prevent  the  refundinr 
of  anything  because  the  whole  amount  had 
been  paid  before  the  issuing  of  the  regulations; 
and,  if  anything  Is  to  be  paid,  the  whole  must 
be.  If  mem  ia  discretion  confided  to  any  officsr 
or  court  to  Inquire  whetlier  the  claimant's  taxei 
were  collected  contrary  to  ,the  regulations, 
there  would  be  like  discretion  to  inouire  wheth- 
er such  taxes  were  embraced  in  the  letter  of 
June  19, 181^,  and  whether  the  claimant  had 
filed  his  claim  before  June  6, 167S.  No  such 
construction  Is  ai^dicable  to  a  statute  of  this 
character. 

It  Is  not  an  improper  Inference  from  the  lu- 
guage  of  the  statute,  that  Congress  Intended  to 
refund  the  taxes  covered  by  ue  recommenda- 
tion  of  the  Secretary  of  the  Treasury  in  his  let- 
ter of  June  19, 1878.  That  letter  covers  taxes 
described  as  those  which,  under  the  circular, 
should  not  have  been  collected,  though  collected 
before  it  was  Issued.  Congress  may,  therefore, 
have  induded  some  taxes  collected  before  the 
circular  was  issued,  but  which  it  thoughtshoold 
not  have  been  or  ou^ht  not  to  have  been  col- 
lected, in  the  sense  m  tended  by  the  Secretaiy. 

Thejudgmen  tcfthe  Cburt  qfOainu  i»  tighmei, 

TTuecop7.  IWK   

James H.  HcKMUwr* Curk.  Bupw Court. U.I, 
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ALLEN  CAMPBELL  McARTHUB  m  al.. 

«L 

P  AYID  H.  SCOTT  bt  au 

(See  B.     Beporter^  ed.,  84O-40T.)' 

^imttruction  of  deeim  of  land— when  exeeutori 
take  Utie  in  fee—aqvitcOiU  vetted  rmmndtr*— 
Ohio  Statute  at  to  villt—neemarjf  partiet  to 
tait  in  eguitjf — trtMee,  wAm  neeeuarg  vartiy— 
power  of  probate  eoxtrt — decree  annxuhng  pro- 
bate, vuien  void  at  to  f^ter-bom  pereont. 

*1.  Words loa  wUl,dlrectlivUuidtobeoonTeTed 
<o  or  divided  amonff  remainder-men  at  theezplra- 
tloo  ot  a  portioular  eatate,  are  to  be  preaumed,  un- 
ion clearlr  controlled  by  other  provlBlotu,  to  relate 
to  the  be^nning  of  enjOTmeot  07  remainder-men, 
mnd  not  to  the  veetlnff  of  the  title  In  them. 

S.  A  testator  devised  lands  and  petsonal  property 
to  hlaexeoutmsandtbelrsuooeBBon  and  their  belra. 
In  trust ;  and  directed  that  the  Income,  until  hla 
jouuRest  grandchild,  vho  might  live  to  be  twenty- 
one  jreaiB  of  age,  should  arrive  at  that  age,  should 
be  divided  equally  among  the  testator^  children 
or  the  Issue  ot  any  chlla  dying,  and  among  the 

endchildren  also  as  they  suooenively  came  or  age ; 
t,  "■attor  the  decease  of  all  my  children,  and 
when  and  as  soon  as  the  youngest  grandchild  shall 
arrive  at  the  axe  of  twenty-one  year&"  the  lands 
should  be  "  Inherited  and  equally  divided  between 
my  grandchildren  per  eapUa,"  m  fee.  and  that  In 
like  manner  the  personal  property  should  '*  at  the 
same  time  be  equally  divided  among  my  said  grand- 
■ohlldren,  share  and  shore  alike,  p«r  capUa;"  and 
that  if  any  grandchild  should  have  died  oef  ore  the 
final  division,  leaving  children,  they  should  take 
and  receive  ■pfrtlirjKt  the  share  which  their  parent 
would  have  been  entitled  to  have  and  receive  If 
then  living;  and  provided  that  any  aesfgnment, 
mortgage  or  pledge  by  any  grandchild  of  his  share 
«houla  be  void,  and  the  executors,  in  the  final  di- 
vision and  distribution,  should  convey  and  pay  to 
the  persons  entitled  under  the  wilL  Held,  that  the 
'executors  took  the  legal  title  In  fee,  to  hold  until 
the  final  division :  and  that  the  trusts  were  Impoeed 
upon  them  as  executors.  Held,  also,  that  aU  the 
grandchildren  took  equitable  vested  remainders, 
opening  to  let  In  those  bom  after  the  testator's 
-death,  and  subject  ro  be  devi-sted  only  as  to  any 
grandclilld  who  died  before  the  ex|dratIon  of  the 
particular  estate,  leaving  Issue,  by  an  executory  de- 
vise over  to  such  issue. 

8.  Under  tbe  Statute  of  Ohio  of  December  17, 1811, 
proTidlng  that  no  estate  in  lands  shall  be  given  or 
oronted  by  deed  or  will  to  any  person  or  persons, 
but  such  as  are  in  being,  or  to  the  Immediate  Issue 
-or  des<-«ndanta  of  such  as  are  in  being,  at  the  time 
of  making  such  deed  or  wlU,  a  devise  of  a  vested 
remainder  to  grandchildren  of  the  testator  .with  an 
-executory  devise  over  of  the  share  of  any  grand- 
child, who  shall  have  died,  leaving  children,  before 
the  coming  of  age  of  the  young^  grandohlld,  to 
the  chlldi'en  of  such  deceased  grandchild,  Is  vuld, 
so  for  at  Icnst  as  concerns  the  grandchildren,thougfa 
bom  after  the  testator^s  death. 

4.  All  persons  Interested  In  a  suit  In  egulfy  and 
whose  rights  will  be  directly  atleeted  by  toe  decree 
must  be  made  parties  to  the  suit,  unless  they  are  too 
numerous,  or  some  of  them  are  out  of  the  Jurisdic- 
tion or  not  in  being ;  and  In  every  case  there  must 
be  such  parties  before  tiie  court  as  to  Insure  a  fair 
trial  of  the  inue  in  behalf  of  aU. 

5.  A  trustee  having  large  powers  orar  the  trust 
«state  and  important  duties  to  perform  wlOi  respect 
to  it  Is  a  necessary  par^to  a  aultbya  atfazigerto 
defeat  the  trust. 

6.  A  Citizen  of  Ohio  devised  lands  In  that  State  to 
Us  three  executors.  In  fee,  Inti-ust.  to  pay  the  in- 
-oome  to  his  children  and  Krandchlldrcni  until  the 
youngest  grandchild  who  should  live  to  be  twenty- 

fHead  notes  by  Mr.  JvaUee  Orat. 

NOTB.— JVMcasarv  partiet  in  equOf/.  See  note  to 
Marshall  v.  Devcrty,  18  U.  S.  <fi  Wheat.),  818. 

When  the  parties  are  nummnu,  part  may  maintain 
a  bitiin  tqtiuujffr  betitfit^^  aiL  see  not«  to  Smith  v. 
SwormstedUoT  U.  8.  (16  liuw.),  XS8:  andtiotatoBiU 
«on  v.  Robertson,    U.  S.  (18  How.},  ZV^  Wl 
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am  years  of  an  ibOBH  JUlfn  wt  13iBi  an  ud  lln 
to  convey  the  nmateilsc  to  Kb  ttpoMBabtm  m 
Hwu  ■ham;  ajod  pKtndaa  wm  n  kit  ewaMM 
inoold  dte,  inlinmMfuteto  uAitiMWAuntrtaE, 
to  Bi^  «^  the  ottm  shonU  tQii»ol|itod  ti^ 
(xmrtofprabate.  nwwinwii«aiidnedtDpniiBtih 
upontbe  mtlnunirot  1haaRBrtlOffwnaein^im> 
der  tbeSlatula  crt  (Hdo  ol  Vataniair-  lA,]SaL,  mk 
throe  exeeulom  wen  appointed  and  acted  aS  AiMHi. 
Two  of  tfaem  altorwanb  wrigned  and  their  nMr- 
ttM  oonrt  of  probata.  A. 


nnHiRil-  ,  ,  ^   _ 

tilll  In  aqulty  to  nc  aiUM  ae  will  and  ajanal  tba  pm- 
bete  wsa  taen  filed,  nsdeF  that  ttatutattivtiBa  of 
the  children  ogtttan  the  other  chlMren  and  au  lae 
gran  dcblldran  then  la  being,  alleging  that  ttiay  w^M 
the  oniy  persons  nnolfied  or  intervstod  In  tea  wQU 
and  were  the  only  Belts  and  pareonal  npreeeotatlvea 
or  ttaedeoeaaed;thoHagzaiiiile^tlilnnDeinglDAuit^ 
one  of  the  children  was ai^fbted  guardian  Od  HUM 
vT  each  -  ttao  third  dxeautor.wfaQ  wm  one  of  tba 
c^^iildren  made  dcfeudunts  In  tbelr  owti  rfgbt  and 
wbo  wua  net  made  a  party  as  executor  or  tnistea. 
uni  -lifi  uot  [ine^  er  &B  such,  Kslgnfld,and  the  raslf- 
iiiition  vns  B.cufytei  by  theoourtot  probate, peaO' 
tTiL'  Thilt  (iU]t,tLnd  no  oQier  exemitor,  tnistee  or 
u  lniiiiii-irATor  with  the  will  anaazed  was  made  a 
Irhirl  v  ;  it  v;aa  Couod  by  ft  JlUT  thot  tlie  InstTUmmt 
tiHtrrht'  cl  tn  probate  WBB  not  the  teetator^s  wlU,  and 
H  i!i;'<'rt\!  wiw  (;[iteped  gettliiR'  aeide  the  will  and 
nutbrit;  iho  itrobutu.  Fartltion  was  af torworis do- 
(iiiiong  the  ham.  and  they  conveyed  portions 
ut  thf  iHutLt  eelOtl  to  tfaem  to purCbHst^n^  lor  Vftlue 
HQiJwH-bGul  ULituaimitltietif  anyadvereetltle.  Held, 
tliflt  tli(j  detrre  aDDiilIlng  the  prubnte  wbb  abso- 
IjWly  void  KB  lUr^iQSi  itrftElfliilnlrvrj  afterwards 
litirij.iuil  cliattbtfy  were  '.■iititl<?"l  10  roi'ovor  tht-ic 
sfiuri^  uuior  thif  viiU  AgalTiBt  tbe  helTS  and  pur- 
L-liiuK'i^,  enfi  ml^rlit,  il  the  r" .TTTT"  **Vt~~ft 
<1iiT.?rt'fit  rrhao^,  itr\i\n  thtilr  f^lj^  VtjjfOt^Qtt 
IJcjurt  of  thf  I  nlr.  d  -Smt'-S, 
r.  b&tC  V.  Lamb.  iT  Ohio  8t..VH,  tbOowed^ 
[Ko.  IB] 

Arffiif^i  Jan.  fs.  £'J,  18H.  Ordered  n>H|W- 

<\  !S84.    Decided  Mar^  £,  ISSS. 

EAL  fmiD  the  Omilt  Court  of  Uie  Vittt- 
t-(i  .StiLtrR  For  Ihc^oiithrrnDiltrfetQtCaia^ 

Tltc  histviry  anil  hicU.  of  tbfl  ttmit^VpSttm 
in  tlie  ni.iini'"*!!  '>f  tlii'  c^iiirt. 

Mcmtra.  "Win.  M.  RamBcy,  LawrencA 
H&xweUi  Jr.,  iiuftu  King  a£d  H.  J.  Taom^ 
mm,  forappellanU: 

The  Apriae  aaald  not  be  qimtlabedniider  tSw 
fonmion  law.  The  final  disVllMtiw  aec&h 
grkrily  o<::>c;iirB  wjtlun  twenty-oQB  jeuaafter  Utob 
in  W'inir.  liui  tlie  cjlsi?  is  governed  tty  tlifl  Aot 
of  l^-ixinlR-T  17,  l'f*Uj  wljicli  tins  l>«eD  m  force !□ 
Ohio  ever  since.  2  ('hii.se'9  Stulutes  pf  Ohio, 

The  common  law,  alihfjugli  never  adopted  bv 
express  legtslative  enactmenl  in  Ohio,  bftS  U- 
-navB  bem  ncogaixed  as  Iba  Ini*  at  a^&S^bf. 

R  E.  Co.  *.  Kearp.  8  Ohio  St.  MMJ. 

Thi'  p  H'-y  ot  Ohio  in  favor  of  issup  and  de- 
(.(■i  uiiiiiilj  (a  sbown  hj  the  Act  io  qui  -iii  n  [rj  h(t 
more  liberal  than  that  of  the  common  law.  In 
Ohio  an  estate  tail  1b  not  alienable  by  the  donee 
In  tail ;  FMoek  t.  Speidel.  17  Ohfo  St..  447; 
nor  during  bU  life  by  his  issue;  Dart  y.  Dart, 
7  CoDD.,  260.  approved  in  PoUoek  v.  ^peidet. 
Therefore,  an  estala  tail  gtven,  as  it  may  b^,  to 
the  unboni  Issue  of  a  person  in  being,  is  in  Onlo 
inalienable  during  three  succeasiTe  generati(»u; 
whereas,  at  the  common  law,  land  could  never 
be  tied  up  longer  than  two  generations  and 
twenty-one  years.  On  the  part  of  the  court* 
of  the  State,  the  same  liberal  policy  la  diicloaed. 

Oibeon  v.  MeNeeig,  11  Ohio  St..  185. 

The  Supreme  Cknirt  of  Ohio  baa  mtct  jMtt 
declared  a  devise  Tcrfd  for  remoteneas.  At 
f ollowi  ng  cases  show  to  what  extent  it  haa  gooa 
to  utdwla  Willi  against  that  diarge.  Bkvmioi^ 
T.Awu,10Ohio  St..  WiOOtimr^MilMg, 

^  ilOU 
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11  Ohio  St.  181;  TurUy  v.  Turtey,  11  Ohio  SU, 
178;  BnuJuTY.  Martk,  IS  Ohio  St.  108. 

It  is  clear  that  the  Act  of  1811  Is,  as  appdlees 
claim,  aTestrainingaDd  not  an  enabling  Act  It 
modifies  the  common  law  In  force  at  the  time 
of  its  passage— not  by  abridging  the  period 
within  whien,  after  lives  in  being,  an  estate 
must  vest;  but  by  cutting  it  off  altogether,  ex- 
cept in  favor  of  the  immediate  descendants  of 
persons  In  being  at  the  making  of  the  will,  so 
that  there  shall  iw  no  devise  eicept  to  persons 
In  being,  leaving  the  common  law  rule  Intact 

The  statute  merely  requires  that  a  person,  to 
be  capable  of  taking  under  a  devise  in  his  favor, 
must  be  t'n  ate  at  the  time  such  devise  was 
made,  or  be  the  immediate  IsBoe  or  descendant 
of  such  person. 

There  need  be  no  particular  estate;  or.  If 
there  be  one,  h  may  be  granted  to  some  one, 
other  than  the  one  to  whose  immediate  issue  the 
ultimate  estate  is  given,  and  still,  so  for  as  tide 
statute  Is  concerned,  the  j^nt  is  valid. 

The  provision  for  children  of  p re-deceased 
grandchildren,  If  illegal,  does  not  affect  the  va- 
udity  of  devise  to  complainants. 

"Immediate  issue  In  this  statute  means 
chfldren;  and  "immediate  descendants  "  include 
all  to  whom,  under  the  Statute  of  Descents,  an 
Inheritable  estate  would  descend  immediately. 

TurUj/v.  Titrley,  11  Ohio  St,  178. 

The  complainants,  and  in  fact  all  of  the 
grandchildren  included  in  this  trust,  are  the 
uumediate  issue  of  persons  in  being  at  the  mak- 
ing of  the  will,  and  are  therefore  within  the 
terms  of  the  statute;  and  the  time  for  final  dis- 
tribution is  within  tweu^-one  years  after  lives 
In  being. 

If  the  complainants,  bdnv  immediate  issue  of 
persons  in  being  at  the  maElng  of  the  will  are, 
under  its  terms  and  necessarily  within  twenty- 
one  years  after  lives  in  being,  entitled  each  to 
an  aBcertainable  aliquot  part  of  the  lands  in 
suit,  they  may  recover;  and  it  is  no  answer  that 
other  portions  of  those  lands  are  limited  to  oth- 
ers^too  remotely. 

WiOdnaon  v.  Dunean,  80  Bear.,  Ill:  Knap- 
ping V.  'RmXinton,  84  L.  J.  £q..  8;  WiUon  v. 
WUaon,  4  Jur.  N.  8.,  1076;  28  X.  J.  Eq.,  85; 
GHMth  V.  PownaU,  18  Sim.,  398;  Storrt  v. 
Benhvu).  8  DeG.  M.  &  O.,  890;  3  Myl.  &  K.,  46; 
CtUiiin  V.  Broton,  11  Hare,  872;  Qoodier  v. 
Joknxm,  18  L.  R,  Cb.  D..  441;  Darling  t.  Bog- 
en,  22  Wend.,  483;  Kane  v.  QoU,  24  Wend., 
641;  Savage  v.  Barnham,  17  N.  T.,  676;  Doumr 
ing  V.  MaT$haZl,  28  N.  Y. ,  866 ;  Adamt  v.  Porry, 
48  N.  Y.,  487;  Purdav.  Eayt.  02  N.  Y.,  446; 
XotoryT.  ^fuWfWtt,  SRich.  Eq.  (S.C.),  246;  Hill, 
Trust.,  894;  i^v.  Martdm,  4  Myl.  &  C,  281; 
IfeitUton  V.  Steventon,  8  DeGez  &  8.,  866. 

The  common-law  rule  is  completely  ex- 
iH-essed  In  the  simple  statement  that  a  devise  to 
be  valid,  must  necessarily  vest,  if  at  all,  within 
twenty-one  years  after  lives  in  being,  counting 
children  tn  ventre  $a  mire  as  In  being.  Any  de- 
vise which  neces.sari1y  vests  within  that  period 
is  good;  and  it  is  quite  immaterial  that  in  the 
same  sentence  or  clause,  or  with  respect  to  the 
same  subject-matter,  Uicre  be  other  devises 
which  are  too  remote,  or  even  that  upon  the 
Identical  devise  there  be  engrafted  remote  ul- 
terior limitations. 

The  doctrine  that  a  devide  to  a  class,  where 
the  indindual  ahans  of  the  members  can  be  as- 
ide 


certalned  within  legal  limits,  Is  valid  as  within 
the  rules  against  p^petulties,  although  invalid 
as  to  the  rest,  fa  mrectly  affirmed  in  numerow 

authorities. 

WOkinaon  v.  Duncan,  80  Beav.,  Ill;  Storn 
T.  Benbou  (iuvra);  CkUtiin  v.  Broton  (tupra); 
Knapping  v.  Tomiinaon,  84  L.  3,  Ch.,  8;  Cfrif. 
fith  V.  I^twnaa,  18  Sim..  898;  Qooditr  v.  JdAniM 
ieupra);  Jahn.  WilU,  8T1, 4th  Eng.  or  Sth  Am. 
ed. 

In  this  case  there  iaa  devise,  within  doe  Urn- 
its  of  time,  to  perwHU  anthonzed  to  take,  at 
definitely  ascertainable  aliquot  parts  of  certain 

lands. 

But  the  devise  to  (he  gnndchildren  was  ft 
vested  estate,  and  the  question  of  nmotenesa 

disappears. 

The  trustees  took  a  legal  estate  fai  fee  simple, 
not  only  because  the  devise  was  in  terms  to  them 
and  their  hdrs,  but  because  the  proper  execu- 
tion of  the  trust  required  them  to  have  the  fee. 
Nettling  short  of  a  fee  simple  would  suffice  for 
the  execution  of  these  trusts. 

Sears  v.  Buueli  8  Gray,  86;  Doe  v.  Williami^ 
2  Mees.  &W.,  7^;  GarUt  v.  Baldwin.  2  Yes.. 
646;  ShelUo  r.  Bdlin,  4  Ad.  &  £1.,  68Z;  Doe  v. 
Field,iB.AM.,  664;  Moorev.  Bumet,U  Ohio^ 
884:  Milton  T.  Lmow,  12  How .,  98. 

This  disposes  oi  the  claim  that  Uie  estate  d^ 
vised  to  the  grandchildren  Is  a  vested  legal  r^ 
mainder,  limited  upon  the  legal  estate  given  to 
the  trustees;  there  can,  of  course,  be  no  re- 
mainder after  a  fee  simple.  Koris  their  estate 
an  equitable  remainder. 

It  13  not  a  remainder  at  all;  it  is  not  wtuU  n- 
maincd  after  carving  out  aparticular  estate,  i^l 
or  equitable;  it  is  not  an  estate  limited  to  tm 
elfect  at  the  expiration  of  a  prior  estate:  but  an 
equitable  right  upon  the  happening  of  a  pa^ 
ticular  event,  to  wit:  the  arrival  at  majority  of 
the  youngest  grandchild,  the  children  being 
dead,  to  have  the  lands  partitioned  and  con- 
veyed to  them  in  fee  simple. 

mu  r.  Lamb.  17  Ohio  St,  874;  Pkipptt, 
Aekert,  9  Clark  &  F.,  668. 

The  devise  is  an  executory  trust*  which 
creates  a  legal  estate  In  fee  simple  in  the  tniateei, 
and  an  equitable  estate  in  fee,  to  commence  Ai 
fitt/u/ro,  in  the  grandchildren. 

Duncan  McArthur'swill  created, with  respect 
to  the  lands  in  question,  an  raecutoiy  trust, 
vesting  in  the  trustees  the  legal  estate  in  to 
simple,  and  in  the  grandchildren  living  at  the 
death  of  the  testator  the  equitable  estate  in  fee 
simple  to  commence  in  fuUiro,  subject  to  open 
and  let  in  ailer-bom  grandchildren,  with  a 
vise  over  of  the  share  of  any  grandchild  dying 
leaving  Issue,  to  such  issue;  and  therefore  the 
question  of  perpetuities  does  not  arise. 

PAuMMv.  Ackert,  9  Clark&F.,  588;  Je^r. 
Lampton,  10  Ohio  St,  101;  Idnton  t.  Layeoek, 
88  Ohio  St.  128;  v.  Fbos,  L.  R  ,  19  Eq. ,  288; 
Doe  V.  C&ntidine.  6 WalL,  468(78  U.  8.,  XVlIL, 
860). 

To  prevent  a  perpetuity,  the  devise  to  grand- 
children dying  before  distribution  may  be  con- 
strued as  an  estate  tail. 

AUyn  V.  Mather,  9  Conn.,  127;  Doe  t,  Ooepir. 
1  East,  229;  Humbertion  v.  Humbeiiton,  i  P. 
Wms.,3S2. 

The  great  object  iu  this  case  was  to  create  a 
succession  of  estates;  and  the  particular  mode 
described  may  well  be  disre^tfdod.  when  it 
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itecomes  necessary  to  prevent  Uie  devise  from 
being  defeated. 

imoU  V.  IfieJuat,  2B1.  11S8;  PiUy.  Jack- 
«m,  3  Bro.  Ch.  Oas.,  61;  Chapman  v.  Bnmn, 
8  Burr,  10S6;  Robinton  r.  HardcattU,  2  T.  R., 
^1. 

"When  an  {DStniment  la  open  to  two  cod- 
atructiODS,  the  one  consistent  and  the  other  re- 
pugnant to  law,  or  when  the  one  will  give  ef- 
lect  to  the  whole  instrument  and  the  other  will 
■destroy  a  part,  the  form^  must  always  be 
adopted." 

Jaitm  V.  Prvden,  14  Ohio  St,  1^1. 

The  whole  doctrine  of  estates  tall  ^-pf^.  Is 
founded  upon  this  principle. 

Hawkina  on  Wills,  181,  quoting  Ifoiieypenny 
V.  Dcring,  16  Mees.  &  W.,  428,  and  citiog  Van- 
^erplan/cv.  King,  3  Hare,  1. 

II.  Tlie  Rot*  County  Secord. 

The  complainants  were  not  parties;  they  were 
not  then  in  being.  The  trustees  for  the  grand- 
children were  not  parties,  nor  was  there  any 
allusion  in  the  bill  to  that  trust. 

A  proceeding  to  contest  a  will  under  the  stat- 
ute of  Ohio  binds  only  the  parties  thereto.  Act 
«f  February  18, 1831;  8  Chase,  Stat,  1785,  sec. 
20,  p.  1788. 

It  Is  not  an  ez  parte  proceeding,  or  in  the 
nature  of  a  proceaUng  in  tern,  but  a  suit  in 
permmam  In  Cihancery,  whose  decree  binds 
none  but  the  parties. 

HoU  V.  Lamb,  17  Ohio  St.,  876. 

The  decision  In  Hoit  y.  Lamb  is  not  incon- 
flistent  with  that  of  Bradford  t.  Asidimu,  20 
Ohio  St,  208. 

The  construction  by  the  Supreme  Court  of 
Ohio  has  become  a  rale  of  property,  and  is 
binding  upon  this  court. 

PoUtft  Learn  V.  Wendal,  8  Cranch,  87;  Thatcher 
v.  Powell,  6  Wheat,  127;  Jaehxm  v.  Chew,  12 
Wheat,  153;  NicJiol  v.  Levy,  5  Wall.,  433(72 
U.  S.,  XVni.,596);  WilUama-v.  Kirtland,l'& 
Wall.,  306  (81  U.  S.,  XX..  898);  Barrett  v. 
mmet,  102  U.  S.,  651  (XXVI.,  291);  Burgeaa  v. 
Seliffman,  107  U.  8.,  83  (XXVIL,  865);  MeKeen 
T.  Delane^a  Leasee,  8  Cranch,  23;  Ohriatu  v. 
Pridgeon.  4  Wall.,  196  (71  U.  S.,  XVni..  823). 

The  legal  trust  estate  was  not  affected  the 
suit  to  set  aside  the  will. 

The  title  vested  in  the  executora  by  Duncan 
McArthur's  grant  has  not  passed  out  of  them, 
tmt  remains  m  them  and  their  heftrs  to  this  day. 

If  the  resignation  of  the  executors  operated 
to  devest  them  of  their  legal  title,  and  to  de- 
Tolve  that  title  upon  the  heirs  of  the  testator,  it 
passed  to  those  heirs  charged,  nevertheless, 
with  the  trust 

Adama  v.  Adama.  31  Wall.,  192  (88  U.  8., 
XXII.,  807). 

"It  is  a  rule  In  equity,"  says  jifr.  JuaUee 
Story,  Eq. ,  976, ' '  which  admits  of  no  exception, 
that  a  court  of  equity  never  wauta  a  trustee." 

Jeremy,  Eql,  163;  Co.  Litt,  118  a,  tutte  3;  1 
flpence,  Eq.  Jui.,  801;  Perry,  Trusts,  sec  240. 

The  equitable  estate  of  the  compMnants  was 
not  afFccted  bv  the  suit  to  set  aside  tbe  will. 

If  It  be  held  that  the  entire  equitable  fee  was 
«t  that  time  vested  in  the  grandchildren  who 
were  parttea  to  the  suit  to  set  aside  the  will,  the 
result  is  the  same,  for  it  was  vested  subject  to 
be  devested  to  let  in  after-bora  grandchfldren; 
«nd  the  autherities  kte  uniform^  the  effect  Oiat 
the  rights  of  the  unborn,  in  wlu»e  favor  a  title  | 
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ia  liable  thus  to  open,  ue  not  affected  by  a  de- 
cree against  the  living  holders. 

Downinv.  Spreefior,  38  3Id..  474;  Orahamr. 
Houghtalin,  1  Vroom,  563;  Mona/rque  v.  M<ynr 
argue,  80  N.  T.,  820;  Goodeaa  v,  Williania,  2  T, 
&.  C.  Ch.,  605;  see,  also,  Bolgiano  v.  Cooke,  19 
Md..  875;  Oroaa  v.  De  VaUe,  1  Wall.,1  (68  U.  8., 
XVn,,615):  Wataonv.  Wataon,  8  Jones,  £q., 
400;  Wiltiamav.  Haaaea,  74 N.  C..484;  JwSe$ 
V.  (7wwn,76N.O.,443. 

The  cases  cited  by  opposite  counsel  in  this 
connection  were,  without  exception,  cases  of 
contingent  remainders,  or  estates  tail,  or  suits 
for  partition,  or  trustees  to  change  Invest- 
ment 

WataonY.  Wataon,  8 Jones,  Eq.{N.O.),404;  Ad. 
Eq.,  315;  see,  also,  Fearne,  Rem.,  4l8;  lion- 
arms  v.  Monargw,  80  N.  T.,  820;  Goodeaa  v. 
mUiama.  3  Y.  &  C.  Ch..  698;  Ad.  Eq..  319. 

"  A  court  of  equity,"  says  JK^-.  Juattce  Curtis, 
In  SohierY.  WiOiama.  1  Curt  (O.  C).  479,"  looks 
to  the  substantial  interest,  and  not  to  the  par- 
ticular mode  of  enjoyment,  for  the  purpose  of 
representation ;  and  if  the  party  before  the  court 
is  one  whose  interest  is  of  such  a  nature  as  to 
insure  hia  giving  a  fair  trial  to  the  quesUon  in 
contestatioih  that  la  sufficient." 

Incases  of  bills  instituted  against  certain  per- 
sons 00  beh&lf  of  others,  as  well  as  Uiemselves, 
it  must  be  aUeged  that  the  suit  is  brought  against 
them  in  that  character.  Lancheater  v.  T/kmp- 
<t7»,  8Had.,18;  Adair  r.  ITnoSiver  (h.,  11  Yea., 
444. 

It  must  appear  that  the  defendants  on  record 
are  such  in  number  and  character  as  to  make 
it  certain  Oiat  the  question  will  be  satisfactorily 
tried.  Calvert,  Parties,  46;  Mayor  York  v. 
PUHngt^,  1  Atk.,  284;  Atty-Oea.  v.  London,  8. 
Beav. ,  283;  HoOand  v.  Baker,  8  Hare,  88. 

The  rule  which  preserves  the  right  of  the  un- 
bora  is  only  an  application  of  the  elementary 
and  fundamental  principle,  that  no  man  can  lie 
deprived  of  life,  liberty  or  property,  without  due 
process  of  law.  It  is  essential  to  the  nature  of 
Judicial  proceedings  that  they  diall  not  affect 
the  rights  of  any  man,  without  tbeopportuni^ 
of  appearing  and  defending. 

Cooper  V.  Wandeworth,  14  C.  B.  N.  S.,  IM; 
Chiida  V.  ChOda,  10  Ohio  St.,  848. 

The  equity  of  the  bill  Is  not  cut  off,  even  If 
the  will  is  in  law  set  aside. 

Trustees  who  have,  in  fraud  of  the  rights  of 
thdr  eeHiUa  que  truat,  caused  to  be  conveyed  to 
themselves  the  trust  estate,  will  be  treated  in  « 
court  of  equity  as  trustees  and  required  to  ao> 
count  as  such. 

Long  V.  Mv^ord,  17  Ohio  St,  609;  Hill, 
Trust,  144;  RammelOen/  v.  MiUsheU,  29  Ohio  St. 
57;  Perry,  Trusts,  sec.  181 :  Middleton  v.  Middle- 
ton,  1  Jac.  &  W.,  96;  Beeeh  t.  Kenn^at,  1  Vea., 
128;  Oldham  v.  LitehfiOd,  2  Vera.,  606;  Button 
V.  Poe^,  3  Lev.,  211;  MoMtaer  t.  QiUeepie,  11 
Ves.,  688;  Eldredge  t.  Jenkina,  8  Story,  181; 
Bvlkley  V.  Wilford,  2  CTark  &  F.,  102;  k  0.,  8 
Bli(?h.,  N.  8.,  ill;  Kerr,  Fraud,  286;  see,  also, 
Bamealy-v.  Powel,  1  Ves.  Sr.,  120;  Allen y.  Mao- 
pherson,  1  Ph.,  146;  1  H.  L.  Cas.,  218:  Meader 
V.  Norton,  11  Wall.,  457  (78  U.  8.,  XX.,  187); 
Cocka  V.  Izard,  7  Wall,  659  (74  U.  8.,  XIX., 
276);  SSater  v.  MaxtoOi  and  Tamea  v.  B.  R.  Co., 
6  WaU.,  278,  752  (78  U.  8.,  XVUI.,  799,  885); 
Qoodin  ▼.  Canal  Ch.,  18  Ohio  St,  Iftt;  MiOumd 
T.  Oina,  4  How.,  008. 
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m.  The  defense  of  Innocent  purchaser  ap- 
plies onljto  a  defendant  who  has  purchased 
the  legal  title  in  Ignorance  of  the  oomplainant'a 
equitable  title. 

Vattier  v.  mnde,  7  Pet,  263. 

The  probate  and  record  of  the  will  passed 
titie  to  the  devisees  in  the  lands  devised,  wher- 
ever situated  in  the  State,  and  such  title  dates 
from  the  death  of  the  testator. 

Lesaee  qf  HaU  v.  Athby,  9  Ohio,  96;  Carpen- 
ter V.  Denoon,  29  Ohio  St..  895. 

There  can  be  no  defense  of  innocent  pur- 
chase in  the  face  of  a  recorded  titie. 

IHek  V.  Balch,  8  Pet.,  30;  Nie^wU  t.  Baton,  91 
U.  S.,  726  (XXHL,  257). 

Jfr.  R.  A.  Harrison*  for  Scott  et  al,,  ap- 
pellees: 

I.  The  appellants  are  bound  by  the  verdict 
and  decree  annulling  the  vrilL 

All  interested  persons  who  were  then  in  em 
were  parties  to  the  proceeding. 

The  verdict  and  decree  adjudged  the  entire 
instrumeot  to  be  invalid  and  set  the  same  aside; 
and  the  probate  and  record  of  the  instrument 
was,  as  a  consequence,  annulled. 

An  issue  to  try  the  validity  of  a  will  is  not, 
under  the  statute,  an  adversary  suit.  There  are, 
itrictiy.  no  parties  to  it  Both  sidea  are  equally 
actors  in  obedience  to  the  order  directing  the 
issue.  The  statute  confers  upon  the  court  juris- 
diction over  the  thing  itself,  for  the  purpose  of 
afinal  determination  Judicially  of  its  legal  Btatua. 

A  pTw  eeding  under  the  statute  to  probate  a 
will,  in  the  first  instance,  is  ex  parte  and  in  rem. 
So  a  proceeding  for  the  contest  of  the  validity 
of  a  will  after  it  is  so  probated,  is  in  the  nature 
of  a  proceeding  in  rem. 

It  aiTects  all  persons,  and  the  estates  in  ex- 
pectancy of  all  persons  who  may  come  into  ex- 
istence after  the  sentence  of  nullity. 

The  statute  unqualifiedly  limited  the  time 
within  which  the  contestant  could  file  his  bill. 
There  could  be  but  a  single  suit  to  have  the 
legal  »tatiu  of  the  instrument  admitted  to  pro- 
bate judiciallv  and  finally  determined.  The  in- 
strument comd  not  be  set  adde  as  to  living  in- 
terested persons  and  allowed  to  remain  in  force 
as  to  the  unborn  executory  devisees.  From  imf 
perious  necessity,  therefore,  the  verdict  and.de- 
cree  setting  asue  the  ratire  instrument  binds 
the  appellants,  as  well  as  the  actual  parties  to 
the  pi'oceeding. 

Singleton  v.  Singleton,  8  B.  Hon.,  840;  Bunt 
T.  Acre,  28  Ala.,  680. 

The  decree  annulling  the  probata  Is  final  and 
conclusive  as  to  the  ralidity  of  the  will  in  all 
courts  and  upon  all  persons,  until  set  aside  and 
reversed  in  some  direct  proceeding. 

Baker  v.  Hart.  8  Atk. ,  646;  JtAnam  v.  OUjm- 
eoek,  2  Ala.,  218;  HiU  v.  Barge.  12  Ala.,  687; 
Bogardiu  v.  Clark,  4  Paige,  623;  Tavtor  v.  m 
batti,  18  B.  Hon.,  177;  Steoeneon  v.  HvMUaon, 
13  B.  Mon.,  299;  Laughton  v.  Atkint,  1  Pick., 
536;  Bnloe  v.  SherriU,  8  Ired..  212;  8c»tt  v.  Cal- 
vit,  8  How.  (Miss.),  148;  Benoiet  v.  Murrin,  48 
Mo.,  48;  Fink  v.  Bruild,  47  Mo..  178;  Haynet 
v.  Haffnea,  38  Ohio  St. ,  598;  Moeier  v.  Harmon, 
29  Ohio  St,  221;  Broum  v.  BurtUck,  25  Ohio 
St.,  260;  Bradford  v.  Andrem,  20  Ohio  SL,  208; 
MecK  V.  Ketfe,  10  Ohio,  863. 

The  case  of  HoU  v.  Lamb,  17  Ohio  St.  874. 
Is  not  a  case  in  point  The  testatrix  there  de- 
vised vested  estates  to  persons  in  being  when 
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the  will  was  made  and  took  effect,  and  wheft 

the  will  was  contested. 
CarroU  v.  OarroW*  Leme,  16  How.,  275, 
The  ruling  in  that  case  is  also  in  conflict  wl^ 

other  decisions  of  the  same  court,  and  the 

cision  is  unsound. 
Meeee  v.  Ke^e  (ntpra);  Bra^ord  v,  Andrevt 

(mpra);  Walker  v.  Walker,  14  Ohio  St,  167; 

Broton  v.  Burdiek  (atipra);  Eayne*  v.  Hayru* 

{aupra). 

There  are  other  instances,  besides  those  6f 
suits  to  contest  the  valldi^  of  wills,  in  wbtdi  it- 
is  well  setUed  thst  decrees  In  chancery  tdnd  in- 
terests in  property  devised  to  imbom  persons. 

Fiirker  v.  FUtert,  6  Cent  L.  J.,  478;  Zorfl. 
lard  v.  OMter,  6  Paige,  172;  BUtn^  t.  Flower, 
L.  R.,  18  Eq.,  250;  3.  C,  1  Moak's  Eng.  Repw, 
664;  Bamett  v.  ifonm,  L.  R..  20  Eq.,  182;  S, 
a.  13  Moak's  Eng.  Rep.,  716;  WiUe  v.  Blade,  » 
Ves.,  498;  Onm  v.  Be  VaUe,  1  WalL.  1  (88  U. 
a.  Xm.  6X6). 

If  a  verdict  and  decree  setting  aside  an  in* 
strument  of  writing  admitted  to  prolMte  as  & 
will  are  inoperative  as  to  persons  unborn,  then 
such  an  instrument  cannot  be  set  aside  as  to 
such  interests  at  all.  The  Legislature  never 
contemplated  that  the  right  should  be  thus  nul- 
lified. 

The  adoption  of  -the  theory  upon  which  tlie 
appellant's  case  proceeds  would  render  the  ad- 
mmifitration  of  estates  In  numerous  instances 
impracticable. 

The  rule  that  the  verdict  and  decree  in  a  con- 
tested will  case  are  binding  upon  contingent  and 
executory  interests  of  persons  not  in  cwae  and 
unascertained  when  the  contest  takes  place,  is 
founded  upon  reasons  of  public  policy.  The 
rule  is  essential  to  give  repose  and  security  to 
land  titles  which  depend  upon  the  validi^  dt 
vrills  and  testaments.  It  is  noceasary  to  sap- 
press  litigation. 

MoHer  v.  Harmon,  29  Ohio  St.  220;  Walker 
V.  Walker,  14  Ohio  St.  167.  and  cases  above 
cited  from  Ky.  AJa.,  Hiss.,  Ua.  and  On.  Re- 
ports. 

It  is  the  dul^of  the  court  in  cases  of  con- 
tested vrills  under  the  Act  of  Ohio,  to  protect 
the  interests  of  unborn  persons  to  whom  con- 
tingent bequests  or  devises  arc  made. 

Soott  V.  dalvit,  8  How.  (Miss.),  148;  Singlettm 
V.  Singleton,  8  B.  Mon.,  340. 

The  fact  that  there  were  no  executors  of  the 
will  in  existence  when  the  verdict  and  decree 
were  rendered,  does  not  entitle  the  complainant 
to  treat  them  as  nullities.  Upon  the  acccptanoe 
of  the  resignations  of  the  execatns.  their  pow> 
ers  and  duties  ceased. 

Act  of  March,  13, 1881,  8  Chase's  Stats.,  of 
Ohio,  1776. 

An  executor  Is  to  be  considered  as  holding 
property  devised  to  him  in  that  character,  unleas- 
it  cWly  appears  from  the  face  of  the  will  that 
the  testator  intended  It  to  he  held  by  him  as 
a  special  trustee. 

^ate  V.  NiehoU,  10  Oill  &  J.,  27;  AnfcAw  ▼. 
Moffre,  16  Ala. ,  0;  ^eeU  v.  Wofihiiwton,  2  Ohio, 
182;  Oando^o  v.  WaXker,  15  Ohio  St,  251. 

An  executor  does  not  become  a  special  tnist- 
ee  until  he  actually  Qualifies  as  rdol 

Perkim  v.  Moore  {eupraY  Stneoaib  ▼.  Will- 
toin«,S  Met.,  526;  iTorrv.  iToiw^  18  Pick., 
838;  ^rbwMv.  JLmm»d(wn.30Fiok.,  086;  Attm 
T.  Ah^,41N.  H.,303. 
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The  persons  named  as  executois  qualified  as 
nch,  but  ^  not  qualify  or  act  in  tne  capad^ 
of  Bpeclal  trustees. 

Where  there  is  no  special  designation  of  the 
executor  or  any  other  person  as  a  trustee,  it  be- 
longs to  the  executor,  as  such  ,  to  administer  the 
estate  according  to  the  provisionB  of  the  will. 

Dmr  V.  Wainwright,  18  Pick.,  828;  1  Wms., 
Exrs.,  Gth  Am.  ed.,  628,  and  cases  cited  In  note 
(c). 

After  the  acceptance  of  their  resignations,  the 
executors  could  exercise  no  powers  concerning 
the  alleged  will  or  the  decedent's  estate.  They 
had  no  Interest  in  the  question  in  contest  When 
they  ceased  to  be  executors,  they  did  not  repre- 
■ent  tiie  estate  nor  any  person  interested  therein. 

In  Ohio,  an  executor  is  not  bound  to  assume 
the  burden  of  the  defenae  of  s  contest  of  the 
-will  by  the  heirs  at  law.  He  is  not  entitled, 
when  the  wiQ  is  adjudged  tovalid,  to  charge  the 
estate  in  his  9ett]eme:>t  account,  with  the  ex- 
pense of  maintaining  such  defense.  And  it 
seems,  therefore,  that  he  is  neither  a  nectsssaiy 
nor  a  proper  parly. 

Andrea't  men.  Bi*  AdminUl^atffn,  7  Ohio 
St.,  148. 

If  it  were  necessary,  the  principle  of  virtual 
representation  of  persons  not  in  tm  by  actual 
partiestothesuitwouldbeapplied.  Thegrand- 
children  who  were  in  being  and  actual  parties 
to  the  contest,  stood,  when  the  contest  was  had 
and  when  It  must  lake  place  if  at  all,  in  pre- 
cisely the  same  relation  to  the  alleged  will  and 
the  estate  devised,  as  the  grandcnildren  who 
were  afterward  bom.  The  grandchildren  who 
were  actual  parties  must,  under  the  circum- 
stances and  from  considerations  of  necessity, 
be  held,  for  the  purposes  of  the  contest,  to  have 
virtually  represented  after-born  grandcbildren. 

The  principle  of  virtual  representation  is 
fully  examined  in  the  following  cases: 

Mead  T.  Mitdi^a,  17  N.  Y.,2l0;  BayU)^»Lu- 
«s«v.  DaarnctU,  18  Orat.,  162;  Faulkjier  v.  Do- 
«a,180rat.,6ijl;.6M^T.  WiUianu.  1  Cvat.  C. 
C,  479;  Qifford  v.  Hort.  1  Bchoales  &  L.,  886; 
OaakeUv.Qiukea,S8im.,MS:  P(^iv.  Wright, 
7  Beav.,  449;  QimpbcU  v.  Watson,  8  Ohio,  498; 
PS/kev.  Crouch,  1  Ld.  Raym.,  730. 

The  order  of  the  court  appointing  an  admin- 
istrator upon  the  estate  of  the  decadent,  as  an 
intestate  estate,  and  the  order  settling  the  final 
account  of  the  administrator,  are  condusiTe  and 
hare  universal  effect.  They  cannot  be  treated 
as  nullities,  nor  can  they  be  collaterally  attacked 
by  any  person. 

2  Swan  &  Cr.  Stats  of  Ohio.  p.  1212,  sec.  2; 

S.  1218,  sec.  37;  p.  1210,  sees.  20,  21  «<  *s?.y  1 
wan  &Cr.  State,  of  Ohio,  p.  599,  sec.  169; 
Swan's  Manual  for  Exrs.,  160;  Jeniion  v.  I/ap- 
ffood,  7  Pick.,  1;  Field  v.  Biteluoek,  14  Pick., 
406:  Redt.  Wills,  pt.  2,  p.  894;  Clark  v.  Pialum, 
81  Me.,  604;  Record  v.  Howard,  68  Me.,  225; 
Sever  v.  BuueU,  4  Cush.,  618;  Harva/rd  Col.  v. 
Amory,  9  Pick.,  446;  Stilet  v.  JBurcA,  6  Paige, 
182;  liTeweomb  v.  Bt.  Petefi  Church,  3  BandJ. 
Ch  686;  8  Grant,  109. 

If  the  complainants  are  entitled  to  any  relief, 
thdr  only  remedy  is  a  proper  bill  tn  the  Court 
of  Common  Pleas  of  Ross  Coim^,  in  the  nature 
of  a  hill  of  review. 

Voorhea  v.  Jaekaon,  10  Pet.,  449;  Qrignan't 
Lenee  v.  Attor,  2  How.,  810;  Oomatoek  v.  Craw- 
ford. 3  Wall.,  806  (70  U.  8.,  XVUL.  84);  Cooper 
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V.  BemoldB,  10  WaU.,  816 (77  U.  S.,_XIX., 982);. 
JfciWttT.  ibnMr,16Wall.,  868(88^1. 8.,  SaxT 
841);  Singleton  Singleton,  6  B.  Hon..  840;. 
Baylor'e  Letme  v.  Daamette,  18  Qrat.,  162. 

'The  decree  is  final  and  conclusive,  as  to  the- 
validity  of  the  will,  in  all  courts  and  uptm  all 
persons,  until  set  aside  or  levened  in  some  di- 
rect proceeding. 

Sunt  V.  Aere,  28  Ala.,  S80;  Mintton  v.  Qkm- 
cock,  2  Ala  ,  218. 

Il  The  alleged  devises  of  the  real  estate  In- 
controversy  cootatn  limitations  too  remote,  and 
are,  Iherefore,  ab  initio,  void,  and  the  real  estate 
descended  to  the  heirs  at  law. 

From  the  earliest  times,  courts  of  justice  in 
England  set  themselves  against  perpetuities,  and 
the  present  rule  of  the  common  law  of  England: 
agamst  perpetuities  has  been  establiahed  grad* 
ually  by  Judicial  decimona. 

Pdla  V.  Brown,  Cro.  Jac,  BOO;  1  Eq.  Cas. 
Abr.  187,  ch.  4,  A.  D.  1621 ;  see  Swim  v.  Guttler, 
1  Lev.,  185.  T.  Raym.,  163;  1  Keb.,  763,  800;  2 
Keb.,  11.  145,  298;  1  Sid.,  168;  Scattcncood  v. 
Edge,  1  Balk.,  229;  Love  v.  TfyjwiAam,  1  Mod.,  60; 
Hurnbertson  v.  Huniberteon,  1  P.  Wms.,  832; 
Sheffield  V .  Lord  Orrery,  8  Atk. ,  282 ;  Robinaon  v. 
HardcaaUe^  3  Bro.  Ch.,  80;  Taylor  v.  Biddai,  3' 
Mod.,  389;  Qoodman  v.  Ooodriyht,  2  Burr.,  878; 
Long  V.  BlackaU,  7  T.  R. ,  100;  Cadea  v.  Palmer, 
7BUgh.N.8.,203. 

The  common  law  rule  was  believed,  by  the 
Legislatures  of  Ohio  and  many  other  States,  to- 
be  entirely  incompatible  with  our  republican 
institutions  and  the  equality  of  our  citizens. 

See,  Cotter  v.  Loriltard,  14  Wend.,  265. 

The  Ohio  Statute  is  a  restraining  Act  and  not 
an  enabling  Act. 

Walker,  Am.  Law.  2d  ed^  379. 284;  Turtof  v. 
Turtey,  11  Ohio  St.,  178;  Barkneaa  T.  Oomow, 
24  Ohio  Bt ,  410. 

These  cases  estaUlsh  the  f<dlowing  rulei  and 
princit^es: 

1.  The  statute  It  a  reatrdning  and  not  an. 

enabling  Act. 

2.  The  only  object  of  the  statute  was  to  pro- 
vent  the  creation  of  perpetuities. 

8.  To  this  end,  it  prohibits  a  devise  of  an  in- 
terest in  land  to  anyone  but  a  person  or  persons 
in  being  at  the  time  of  making  the  will,  or  to- 
Ihe  immediate  issue  or  descendants  of  a  person 
or^^^ersons  in  being  at  the  time  of  making  the 

4.  The  superadded  word  "Immediate"  requires 
that  the  penon  entitled  to  take  must  be  one  to 
whom,  in  case  of  intestacy,  theestete  would  im- 
mediately desc^id  under  the  Statute  of  Descen  Is 
of  Ohio. 

5.  Immediately  upon  the  termination  of  a 
particular  estate  by  the  death  of  a  person  in  be- 
mg  at  the  time  of  making  the  will,  tlie  entire 
inheritance  must  immediately  vest  in  the  person 
or  persons  to  whom  the  estate  in  remiUuaer  or 
any  future  estate  is  given. 

6.  Orandchildreu  or  great-grandchildren  or 
other  issue  bom  subsequently  to  the  death  of 
the  person  in  being  when  the  will  was  made  and 
to  whom  a  particular  estate  was  given,  cannot 
take. 

7.  Under  the  statute,  the  vesting  of  estates  in 
remainder  or  any  future  estates  cannot  be  post- 
poned beyond  the  death  of  a  person  or  penona- 
in  being  when  the  will  was  nude. 

8.  Under  the  statute  where  estates  for  life,. 
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either  legal  or  equitable,  are  given  to  persons  in 
being  at  tfae  making  of  the  will,  and  the  fee  is 
*o  girea  that  the  persons  respectively  to  whom 
It  is  pYea  t^e  the  same  by  descent  and  not  by 
pun^ase,  through  the  tenants  for  life  respect- 
ivdy,  the  vesting  of  the  estates  in  fee  cannot  be 
iKiBtponed  until  tfae  death  of  all  the  tenants  for 
life ;  but  must  vest  in  the  immediate  issue  or 
-descendants,  from  time  to  timt  and  as  each 
tenant  for  life  dies. 

The  limits  prescribed  to  the  creation  of  fut- 
ure estates  and  ioteresbi  are  the  same  at  law  as 
■in  equity. 

Ould  V.  WaaMngton  ffospital,  Q5  U.  S.,  808 

g:XIV.,  450);  Lewis,  P(*p.,  169;  4  Cruise, 
ig.,  tit.  83,  cb.  34,  sec.  1 ;  Ihike  N&rf<m  v. 
Soward,  1  Vem.,  103;  Propra.  of  Church  v. 
Qrant,  8  Qray,  155,  and  cases  there  cited. 

The  contingency  or  event  upon  the  happening 
of  which  the  estate  is  to  vest  must,  ex  neeean- 
taU,  happen  within  the  time  fixed  by  law.  If 
by  any  possibility  such  event  or  contingency 
may  not  happen  within  that  time,  the  limitation 
and  the  grant  or  devises  creating  It  are  wholly 
void. 

(hild  T.  Weuhington  Botpital,  n^va;  Propn. 
nf  Church  V.  Qratii,  tupra ;  Nightingale  y. 
Burrdt,  18  Pick..  Ill ;  Sean  v.  Buuea,  8 
-Gray,  &8;  SheriU  v.  EveriU,  20  Barb.,  118; 
Lewis,  Perp.,  170  ;  ChaUit  v.  Doe,  83  E.  C.  L., 
281 ;  Amory  v.  Lord,  9  N.  T.,  415  ;  Jackton  v. 
BUUnger,  18  Johns.,  881 ;  Wehh  v.  Foater,  13 
Mass.,  03 ;  EoM  v.  Van  Schaiek,  7  Paige,  331. 

When  a  gift  includes  in  one  description  per- 
sons capable  and  persons  incapable  by  reason  of 
remoteness,  the  entire  gift  is  void. 

Ear  T.  idntl  Jhrngeman,  1  Drury  ft  War., 
609. 

An  executory  devise,  transgressing  the  al- 
lowed limits,  is  wholly  void. 

Leake  v.  Bobinaon,  2  Mcriv.,  868. 

Bequests,  not  to  individuals  but  to  c1as.ses  of 
persons,  ETQ  not  to  be  altered  because  some  in- 
-dividu^  of  tfae  intended  class  are  incapable  of 
taking.  To  so  alter  such  bequests  would  be  to 
make  a  new  will  for  the  testator. 

Porter  t.  Fox,  6  Sim.,  486 ;  see,  also,  Orem- 
nood-r.  Roberta,  16Beav.,92;  Bahrowv.  Han- 
eoek,  16  Simmons,  89  Eng.  Ch.,  871 ;  Conmort 
V.  Avaten,  85  Eng.  Cfa.,  185 ;  Seaman  v.  Wood, 
38  Beav.,  601 ;  Smith  v.  Smith,  L.  R.,  5  Ch. 
App..  343 :  BtiU  v.  Pritehard,  1  Russ..  46 Eng. 
Ch..  218;  Vatodrayy.  Ghddea,  1  Russ.  &M.,  20;{. 

If  the  alleged  wiU  of  Duncan  HcArtbur,  by 
reason  of  the  alleged  trusts,  conditions  or  lim- 
Itations  therein,  concerning  the  real  estate  in 
contest,  prevented  or  might  by  any  possibility 
have  prevented  tfae  vcsUng  of  the  estate  or  sus- 
pended tfae  free  transmission  thereof  to  a  period 
oeyond  the  lives  of  persons  in  being  at  the  time 
of  the  making  of  the  will,  the  devises  containing 
such  trusts,  conditions  or  limltatlona  are  void ; 
and  Immediately  upon  his  decease  (he  estate 
vested  absolutely  in  his  heirs  at  law. 

Tlie  devise  was  not  to  the  testator's  grand- 
children  who  should  be  living  at  his  deam,  and 
to  the  children  of  such  gmnddiildren.  It  was 
to  the  grandchildren  and  great-grandchildren 
living  when  that  event  might  occur. 

The  character  of  this  ratnte  is  clear  and  un- 
auestfonable.  No  vested  estate  was  given  ;  the 
devise  was  contingent  and  became  v^ed,  when 
the  youngest  or  last  grandchild  reached  twenty- 
1020 


one,  in  such  grandchildren  and  great-gnmd- 
children  as  were  then  in  life.  It  is  well  settled, 
that  a  gift  to  such  a  number  of  permns  aa  may 
meet  a  defined  descripdon  is  not  a  gift  to  aU  thtt 
persons,  whether  they  meet  Ae  £8criptk)a  or 
not. 

There  is  no  distinct  gift  of  the  lands  to  the 
grandchildren,  nortoany  of  them,  unconnected 
with  the  actual  occurrence  and  the  time  of  the 
occurrence,  of  the  eventa  named  in  tiie  deviae 
of  the  lands. 

The  dispositioB  actually  made  by  this  taatator 
is  perfectly  manifest,  and  is  plainly  InccmriBteiit 
wfth  the  statute  of  Ohio  to  restrict  the  entail- 
ment of  real  estate  and  is,  therefore,  void. 

Cotton  V.  Fox,  67  N.  Y.,  848 ;  Olnejfv.  BvU, 
81  Pick.,  811 ;  Thornton  v.  Ltt^j^fton.  104 
Mass.,  198 : 'StepA^if  v.  Svan^  Admrx.,  80 
Ind.,  80 ;  MeBrid$  64  Fa.  St.,  245 

Bajflor^t  Leme  r.  D^amette,  18  Gratt.,  168 
see,  also,  Jenninga  v.  Jenninga,  1  N.  Y.,  648 
HaiDley  V.  Jamea,  16  Wend.,  61 ;  Oott  ▼.  Oo^ 
7  Faue,  531 ;  Bomion  v.  Boyt,  1  Den.,  53. 

A  uvision  by  the  executors  is,  under  the  cir- 
cumstances under  which  it  is  to  be  made,  in- 
compatible with  the  idea  of  anypreaeat  vemng 
of  the  estate. 

Orittmden  r.  FitirfiOd.  41  N.  Y..  203. 

The  remdnder  is  contingent  when  the  pcraoot 
who  are  to  take  are  uncertain. 

Matotej/v.  Jamea,  16  Wend.,  140. 

Under  this  devise  tfae  limitation  is,  colleci- 
ively,  to  a  class,  and  all  of  tfae  class  are  beyond 
the  limits  of  remoteness  allowed  Iiy  tfae  law  of 
Ohio.  The  devise  is  therefore  void,  and  the  es- 
tate, immediately  upon  the  death  of  the  testulor, 
vested  In  his  heirs  at  law. 

Palmer  v.  Holford,  4  Eng\  Ch.,  408 ;  ^rv  v. 
Maraden,  2  Keen,  664 ;  Sleaee  v.  Burgh.  8 
Beav.,  321. 

If  a  limitation  be  collectively  to  a  class,  and 
a  part  of  these  be  beyond  the  limits  of  lemote- 
oess,  it  is  void  as  to  all. 

3  Wasfab.,  Real  Prop.,  704 ;  1  Jarm.  Perk, 
ed.,  260 ;  Porter  v.  Fbx,  6  Sim.*,  485 ;  Lewis, 
Pwp.,  467 ;  PiUmgr  v.  So^ford,  4  Eng.  Ch. ,  403. 

Trusts  to  receive  the  rents  and  profits  of  land 
suspend  Uie  power  of  alienation,  and  unleaa 
their  continuance  is  limited  according  to  law, 
tfaey  are  void  in  their  creation. 

Perry.  Trusts,  sees.  882,  888 ;  Palmer  v.  Mot- 
ford,  4'Eng.  Ch.,  408 ;  BiynAm  v.  Boyt,  1  Den., 
53. 

Where  land  is  devised  upon  a  trust  which  ia 

void  as  tending  to  create  a  perpetui^,  the  beir 
is  entitled  to  recover. 
mttyard  v.  MiOer. 10  Pa.  St.,  836. 
The  words  "children"  and  "  grandchildren'* 
are  In  their  proper  sense  words  of  purchase,  and 
are  never  held  to  be  words  of  limitation,  unless 
Oie  residue  of  the  will  demonstrates  afflnn> 
ativeiy  and  clearly  that  such  was  the  intention 
of  the  testator. 
Leea  v.  Motdejf,  1  Younge  &  C,  589. 
The  devises  are  not  vested.  There  is  a  contin- 
gency as  to  the  persons  to  take,  not  slmpW  as  to 
the  time  when  the  estate  sfaall  be  divided. 

Where  the  attainment  of  a  given  age  is  mads 
part  of  the  description  of  the  devise  (as  for 
instance,  the  devise  ia  to  all  the  children  of  A 
who  sfaul  attain  twenty-one,  or  to  such  of  tha 
children  of  his  children  as  shall  attain  twaaty- 
oneX  the  devise  is  contingent. 
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Fating  v.  AUen,  12  Mces.  4  W. ,  279 ;  Ball  v. 
Jhite/uzTd,  6  Hare,  667 ;  DuJfUld  v.  Dumdd,  1 
Dow.  &  CI..  314  ;  Augu$tva  v.  SeaboU,  8  Met., 
Ky..  155 :  Thamdike  v.  Loring,  16  Gray,  891. 

Mr.  W.  T.MeCUntiek,  for  Trimble  et  <U., 
-appelleea : 

Oae  or  more  members  of  a  class  may  sue  or 
be  sued,  as  representing  the  whole,  provided  the 
Interest  of  eveiy  absent  member  on  the  daim 
made  or  resisted  is  identical  with  that  of  those 
who  are  persoually  before  the  court. 

1  Dan.  Ch.  Pr.,  191,  4th  Am.  ed.;  Ad.  Eq., 
421. 6th  Am.  ed.;  Mitford&Tyler.  PI.  ft  Pr.  In 
£q. ,  23 ;  Story,  Eq.  PI. ,  sees.  142-160 ;  Calvert. 
Parties,  ch.  1,  pp.  11-04. 

This  principle  is  applicable  to  remainder-men 
And  reversioners  yet  unborn,  and  to  cases 
'  *  where  there  are  contingoit  limitatioaR  and  ex- 
•ccutory  devises  to  persons  not  in  being." 

Story,  Eq.  PI.,  sees.  144-146.  796;  Cooper, 
Eq.  PI..  36,  77.  83,  186,  186;  Mitford,  Eq.  PI., 
ITO,  174;  Qiffrard  v.  Bart,  1  8ch.  ft  L.,  408. 

Mr.  P.  0.  Smith,  for  Owens  and  Hulae,  ap- 
pellees: 

The  decree  of  a  court  of  competent  jurisdio- 
tioD  cannot  be  impeached  in  a  collateral  pro- 
ceeding. 

SUiott  V.  Peirtot.  1  Pet.,  840:  Th<mp$i>n  t. 
JWmt«,3Pet,  167;  Voor/i£esv.Jack$m,  10 Tet., 
440;  Buchanan  v.  Roy,  3  Ohio  St.,  251;  SJul- 
don  V.  Jiewton,  3  Ohio  St.,  404;  Botwell  v.  Sharp, 
15  Ohio.  447;  BarrUey  v.  Stevemon,  34  Ohio  St., 
474;  Herm.,  Estop.,  211;  Story,  Coufl.  L.,Bec. 
608;  Smith  L.  C.  667. 

A  judgment,  however  erroneous  or  summary, 
if  rendered  by  a  competent  tribunal,  cannot  be 
treated  as  a  nuUitv. 

Buell  T.  Orott,  4  Ohio.  827^,  Weyer  v.  Zana,  8 
Ohio,  305;  Douglau  v.  McCoy,  5  Ohio,  532;  Doe 
v.  Dungan,  8  Ohio,  107;  Adama  v.  Jeffrie,  12 
Ohio,  272. 

If  the  probate  of  a  will  by  the  proper  pro- 
bate court  of  a  State  is  conclusive  in  this  court, 
Gainea  v.  N.  0.,  6  Wall.,  643  (73 U.  S.,  XVIH., 
950),  surely  its  rejection  by  the  proper  state 
court  is  equally  conclusive. 

It  is  well  settled  law  that  a  bona  ^de  pur- 
chaaer  at  a  sherifE's  sale  acquires  a  valid  tit^  as 
against  the  defendant  in  execution,  unless  the 
.Judgment  is  absolutely  void;  and  it  is  equally 
well  settled  that  a  vendee,  under  a  lawful  judg- 
ment and  Qxecution,  shall  not  iose  his  property 
upon  the  reversal  of  the  judgment  by  writ  of 
error. 

Jackaon  v.  Cadv>eU,  1  Cow.,  641;  Taylor  v. 
Boyd.  8  Ohio,  887;  MeBride  v.  Longworth,  14 
Ohio  St..  849;  Gaipin  v.  FOge,  18  WaXL,  850 
(86  U.  8..  XXI.,  959). 

Mr.  Mvurj  F.  Pa«e>  for  Ailsteus  HuIm 
and  ten  other  appellees. 

The  trustees  who  had  resigned  were  not  neo- 
CBSary  parties  to  the  suit  to  vacate  the  wilL 

JDeGoil  V.  Ward,  8  P.  Wms.,  810,  n.  1;  3 
Madd.  Ch.,  178, 184;  Brahn  v.  Van  Ck/rOand,  3 
Johns.  Ch.,  247;  Story.  Eq.  PI.,  sec.  81;  1  Dan. 
■Ch.  Pr..  233;  Shelby  v.  Bffrtiu,  18  Tel..  645; 
Unitm  Bank  v.  Stratford,  13  How.,  U.  S.,  829; 
Wendell-v.  Van  Jtenttelaer.  I  Johns.  Ch.,  849; 
BaUett  V.  Baltett,  2  Paige,  16;  Callm  v.  Qwetu- 
bury.i  Bro.  (CO.),  lQl;Morraly.  Lawaon.ZEq. 
■Can.  Abr.,  pi.  167;  WhaUy  v.  Whatly,  1  Vem., 
487;  Moore  V.  Vinton,  12  Sim.,  161;  BroOuT. 
Burt,  1  Beav.,  106;  Seddin  y.  OorwU,  8  Ho- 
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gan;  10  Bim.,  85;  Derwint  r.  Bobbiru,  24  Beav., 
98;  Cfreed  v.  Greed,  3  Hogan,  216;  Riehardton 
V.  BuVmrt.  \  Aost.,  65;  3  Atk.,  61;  Mitf.  PI., 
180;  Bramly  v.  Holland,  7  Ves.,  11;  Reed  T. 
(TBrien,  7  Beav.,  84;  MeGaehien  v.  Bete,  15 
Beav..  85;  Slade  v.  Rings,  8  Hare,  85;  Atty-Gen. 
V.  Goddard,  1  Turn,  ft  R,  348. 

The  eettuit  que  trust  were  parties  to  the  suit, 
and  that  was  all  that  was  necessary. 

Story,  Eq.  PI.,  sees.  78,  306,  207;  Atieood  v. 
Small,  6  Clark  &  F.,  350;  Barvey  v.  Barvey,  4 
Beav.,  215;  M.  Bank  v.  Seton,  1  Pet.,  299;  7 
Id.,  585  ;  5  Paige,  172;  Bias  v.  Bouehaud.  10 
Paige,  445;  Sheldon  v.  Wood,  2  Bofi.,  267;  Scran- 
ton  v.  F.  di  M.  Bank,  24  N.  Y.,  424;  Foggate  v. 
Herkimer  M.  Co.,  12  N,  Y.,  684;  Botcers  v. 
Smith,  10  Paige,  193;  Int.  Oo.  v.  Benton,  5 
Duer,  168;  BidveU  v.  Attor,  16  N.  Y.,  266;  Par- 
tJum  r.  Mattiton,  6  Duer,  588;  1  Sch.  ft  L., 
840. 

The  devise  to  the  executors  was  virtute  officii. 

Co.  Litt.,  113,  a;  Harg.,  note;  1  Story,  Eq. 
Jut.,  sec.  1062;  4  Kent,  226;  Jackaan  v.  Ferris, 
16  Johns.,  846;  Jaclcaon  v.  Given,  16  Id.,  166; 
Warden  v.  Rieha/rds,  11  Gray,  277;  MGler  y. 
Mutdi,8P&.  St..  418. 

The  resignation  of  the  executors  was  a  sur- 
render of  the  trust 

3  Chase,  Stat.,  1177;  Whitney  y.  Whitney,  A 
Gray,  240;  Beckman  v.  Benton,  23  N.  Y.,  290; 
/»fi«^««,45Barb.,334;  Wetterfieldy.  Wett- 
erUdd,  1  Bradf.,  21*8;  87  N.  Y.,  268;  Stacy  v. 
Elph,  1  Mylue  ft  E.,  105;  Ayret  v.  Wood,  Ift 
Coun.,  291;  WooOtridgt  t.  Bani«i*t  Bank,  1 
Sneed,  301. 

The  executors  did  not  take  a  fee. 

Lewin,  Trusts,  249,  253;  Perry,  Trusts,  sec 
812;  Doe  V.  Nichols,  1  Bam.  ft  G.,  836;  Hawk. 
WUls,  144;  Maniee  v.  Manlet,  48  N.  Y..  864; 
Doe  v.  Cafe,  1 'Ex.,  675. 

The  grandchildren  not  in  esse  were  parties  .to 
the  suit  to  vacate  the  will  by  representation. 

Story,  Eq.  PI,  sees.  142.  145.  792;  PoiceU  v. 
Trrj>7/if,7Beav.,449;  OatktHly.  QaakeU.^^im., 
173;  Leonard  v.  Sussex.  2  Vem.,  526;  1  Eq.  Caa. 
Abr.,  pi.  4;  Qiffard  v.  Bart,  1  Sch.  &  L.,  436; 
see,  LoriUard  v.  Costar,  6  Paige,  172;  Campbell 
V.  Watton,  8  Ohio,  499;  Mitf.  PL,  178;  Beames' 
PI.  in  Eq..  209,  210;  Coop.  Eq.  PI. ,  270.  86. 72. 
83,  185-6;  1  Dan.  Ch.  Pr.,  274;  Calv.  Part,  19, 
1 89, 48-51 ;  Dayrelt  v.  Champion,  1  Eq.Caa.  Abr. . 
400,  f^.  4;  Bindejf  y.  Mtithardi7a,h  Yea.,  251; 

F.  Int.  Oo.  y.  Oammett,  S  £dw..  127;  7 
Rob.  Prac.,  141;  Faulkner  r.  Davit,  18  Gratt., 
684:  Bayler  v.  Daymette,  18  Gratt.,  162;  Knott 
V.  Stearns,  1  Otto,  638;  Sohier  v.  WiUiamt,  1 
Curt.  (C.  CJ,  479;  Nodine  v.  Greenjield,  7  Paige, 
664;  Ad.  Eq.,  815;  Freeman  y.  Freeman,  9 
Heisk..  807;  Mead  y.  MitckeU,  17  N.  Y.,  214; 
Olem^  y.  CUmetu,  37  Id.,  69;  &'evoort  y. 
Grove,  68  Id..  245;  NobU  y.  CromvieU,  27  How. 
Pr.,  280;  OMrnn  v.  KeOh,  1  Hun,  689. 

The  executory  interests,  if  any  existed,  are 
barred. 

6  Greenl.  Cruise,  tit.  38,  cb.  30,  sees.  61.  62; 
Thompson  v.  Boop,  6  Ohio  St.,  480;  Sohior  v. 
Williams.  1  Curt.  (C.  C),  479;  Freem.  Judg.. 
sec.  801;  Meade  T.  Meade.  17  N.  Y.,  214;  D» 
Baasy.  £un»,  2  Pa.  St.,  838;  Sheridan y,  Boutt, 
4  Keyes,  669;  Moore  v.  LitOe,  41  N.  Y.,  66;  A 
C,  40  Barb.,  488;  TToottoofc  v.  i?'ierf,  44  N.  Y., 
1;  Freem.  i^nfl.,  sec.  178,  note  2. 

If  tt  was  neccMaiy  to  appc^t  executors,  the 
04  ^  IMl 
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court  that  aet  adde  the  tQI  had  power  to  do 

it  in  thatproceedtng. 

Hill,  Trusts.  195  (397).  The  failure  of  the 
court  to  appoint  executors  did  Dot  render  the 
proceedings  to  vacate  the  will  void  in  a  collateral 
suit. 

Oreghanv.Liviiaaton,  17  N.  T.,221;  8  Met., 
106;  6  Bush,  6;  Enot  v.  Cap9,  12  HI.,  267;  6 
Ohio,  14S;  8  Chaae,  Stat.,  1777,  sec.  & 

The  defense  hy  guardian  ad  litem  was  suf- 
ficient. 

Good  V.  5«((er,830hio  St.,  530;  Broom,  Max., 
729:  MiOtT.  JDennit,  8  Johns.  Ch.,  867. 

Ilie  Terdictof  the  juTf  in  the  suit  to  set  aside 
the  win  is  bindinir  on  the  remainder-man. 

8 Chase,  Stat,  1788,  sec.  20;BuU.  N.  P.,228; 
Com,  Dig.,  tit.  Ev.  A,  5;  8yke  r.  Crouch,  1 
Ld.  RaTm.,780;  Calhoun  v.  Dunning,^  Dal., 
120. 

The  eestuis  que  trutt  bein^  {lartiea  to  the  suit 
and  being  the  real  parties  m  interest,  it  is  no 
objection  that  the  trustees  or  executors  were 
not  parties. 

Petenort  v.  Laihrop,  84  Pa.  St,  288;  Fafen- 
Une  V.  MaJioney,  87  Cal. ,  389;  EUioti  v .  Bayden, 
104  Mass.,  180;  Regan  t.  Haim,  8  Grcenl.,  862; 
3  Phill.  Et.,  10;  Rendtoap  v,  Drummond,  27 
Ga.,221;4Dall.,120. 

The  suit  to  set  aside  the  will  cannot  be  im- 
peached icollatcratly. 

Bennett  v.  HamtU,  %  Sch.  &  L..  666;  Cali- 
fomia  T.  Ohfnn,  29  Cal.,  284;  Snivtty  v.  Lowe, 
18  Ohio,  869;  Morgan  v.  Burnett.  18  Ohio,  535; 
CaUen  v.  EUieon,  18  Ohio  St.,  440;  Parker  v. 
jra«,22  How.,1  (63  U.S.,  bk.  16.  L.  ed.,  286); 
Jom«Y.  ife^ww,81Cal.,273;17N.  Y..221. 

Mr.  John  w,  Kemm,  for  Glenn,  appellee. 

Mr.  Justice  Ony  deUvered  the  opinioB  of 
the  court: 

This  is  a  bill  In  equity  by  the  children  of 
Allen  C.  McAnhur,  a  son  of  General  Duncan 
McArthur,  to  enforce  a  trust  and  establish  a 
title  in  fee  in  lands  in  Ohio,  tinder  the  will  of 
their  grandfather. 

The  case  was  heard  In  the  circuit  couil  on 
the  bill  and  answers,  by  which  it  appeared  to  be 
as  follows: 

Duncan  McArthur,  ot  the  Coun^  ot  Roes 
and  State  of  Ohio,  died  on  I^Iay  12,  1839,  leav- 
ing an  instrument  in  writing,  dated  October  80, 
1^,  purporting  to  be  duly  executed  and  a^ 
tested  as  his  last  will,  by  which  he  empowered 
and  directed  bis  executors  to  sell  and  convey 
alibis  lands  not  described,  devised  his  home 
farm  to  his  wife  for  life,  and  other  lauds  not 
now  In  question  to  Samson  Mason  and  Samuel 
F.  Vinton,  in  trust  for  the  benefit  of  his  five 
surviving  children  and  their  heirs ;  made  various 
bequests  and  further  provided  as  follows: 

16.  "Item.  It  is  my  will  and  direction  that 
my  lands  and  lots  not  otherwise  herein  disposed 
of,  lying  and  being  in  the  Counties  of  Ross  and 
Pickaway,  shall  not  be  sold;  but  ttui  said  lands 
and  lots,  togetht^  with  .the  lands  herein  de- 
vised to  my  said  wife,  after  her  death,  shall  be 
by  my  executors  leased  or  rented  out  to  the  best 
advanlago,  for  improvements  to  be  made  Uicre- 
on  OF  for  money  rents,  until  the  youngest  or 
last  grandchild  which  I  now  have,  or  may  here- 
after have,  the  lawfully  begotten  child  of  either 
of  my  said  sons  Allen  C.  or  James  McD.,  or 
of  my  dauj^ters  Effie,  Kliza  Ann  or  Mary,  who 
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ma^  live  to  be  twenty-one  years  of  ag^  diaD 

am  re  at  that  age. 

16.  Item.   And  it  is  my  further  will  and  dl-  [34S] 
rection  that,  after  the  several  sums  of  money 
hereinbefore  devised  shall  have  been  in  all  cases 

first  paid  and  deducted  there&om,  as  the  same 
shall  from  time  to  time  be^nme  due  and  pay- 
able, the  overplus  or  residue  of  the  rents  and 
profits  of  the  lands  so  to  be  rented  or  let,  and 
of  the  lots  not  otherwise  disposed  of  in  the 
Counties  of  Ross  and  Pickaway. and  of  the  divi- 
dends arising  from  the  stock  owned  by  me  at 
the  time  of  my  death,  and  of  such  stocks  as 
shall  be  purchased  by  my  said  executrix  asd 
executon.  shall  be  annuallv  divided  equally 
among  my  children  and  grandchildren  who  mar 
be  the  age  of  twenty-one  years  when  such  d{- 
visioos  shall  be  made,  which  division  shall  be 
made  until  the  power  of  my  executors  to  leaao 
said  lands  shall  terminate,  viz.:  until  the  afore- 
said youngest  grandchild  above  designated  and 
described  shall  arrive  at  the  age  of  twenty-one 
years.   And  said  annual  dlvraon  of  rents  and 

Eroflts  and  dividends  of  stock  aforesaid  afaall 
a  made  among  and  between  said  Allen  C, 
James  McD.,  Etfle,  Eliza  Ann  and  Mary,  and 
their  children,  share  and  share  alike,  ;)«reaptto, 
the  said  children  to  come  in  for  a  shore  in  the 
annual  division  when  they  shall  respectively 
attain  the  age  of  twenty-one  years,  and  not  be- 
fore; and  in  case  of  the  dtutn  of  either  of  my 
said  last  named  sons  or  daughters,  leaving  a 
lawful  child  or  children  under  age.  the  child  or 
children  of  such  deceased  parent  shall  take  per 
atirpea,  for  their  education  and  maiutenonoc.  the 
dividendain  such  divi.sion  which  such  deceased 
parent  would,  if  living,  have  been  entitled  to 
receive.  And  when  such  child  or  children  of 
such  deceased  parentslioll  respectively  come  of 
the  age  of  twenty-one  years,  he,  she  or  they 
shall  no  longer  take  per  stirpe$,  but  shall  then 
and  from  thenceforth  take  in  said  annual  di- 
vision bis,  her  ortlieir  share  per  capita;  but 
the  coming  of  one  of  such  children  of  any  such 
deceased  parent  to  the  age  of  twenty-one  years 
shall  not  bar  or  preclude  those  children  of  such 
parent  who  may  be  still  in  their  minority  from 
continuing  to  take  the  full  share,  per  atirpa,  of 
such  deceased  parent.  And  in  raid  anniuU  di- 
vision the  children  of  my  daughter  Margaret 
Campbell  Kercbeval,  deceased,  or  the  legal  la- 
sue  of  such  said  children  as  may  be  decotsed,  iSvt] 
shall  annually  for  the  period  of  ten  years  after 
my  death  take  and  receive,  per  ttirpet,  one  shore 
as  the  representative  of  tlieir  deceased  mother, 
to  beeonully  divided  among  them;  and  at  the 
exidraacni  of  ten  years  after  my  death  the  said 
children  of  my  said  dau^ter  Margaret  Camp- 
bell sludl  not  thenceforth  take  or  be  entitled  to 
any  part  of  said  division;  but  the  said  divisi<n 
shall  thenceforth  be  made  among  my  said  chil- 
dren, Allen  C,  James  McD.,  Effie,  £liza  Ann, 
Mary,  and  their  children,  exclusively,  in  the 
numner  hereinbefore  dbwted,  Intending  hereby 
to  exclude  altogether  tnm  said  divwon  the 
children  of  my  deceased  daughter  Helen  Mar. 

17,  Item.  Itismyfurtherwillanddirectioo 
that  after  the  decease  of  all  my  children  now 
living,  and  when  and  as  soon  as  the  youngest  or 
last  grandchild,  in  the  next  preceding  clause 
but  one  of  this  will  designatea  and  described, 
shall  arrive  at  the  age  of  twenty-one  years,  all 
my  lands  and  lots  not  otherwise  dispel  of  in 
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said  Counties  of  Poss  and  Plckawaj,  and  all  my 
ot^cr  lands,  if  any  shall  remain  unsold  at  that 
time,  shall  be  inherited  and  equally  divided 
between  my  grandchildren  per  capita,  the  law- 
ful issue  of  my  said  sons  and  daughters,  Allen 
C. ,  James  McD. ,  Effie,  Eliza  Ann  and  Mary,  for 
them  and  their  hei|^  forever,  to  have  and  to 
bold  or  to  sell  and  dispose  of  the  same  at  their 
will  and  pleasure ;  and  in  like  manner  all  the 
stocks  belonging  to  my  said  estate,  whether  In- 
vested before  or  after  my  death,  shall  at  the 
same  lime  be  equally  divided  among  my  said 
erandcbildren,  share  and  share  alike,  per  cap- 
ita ;  but  it  is  to  be  understood  to  be  my  will  and 
direction  that  if  any  grandchild  aforesaid  shall 
have  died  before  said  final  division  is  made, 
leaving  a  child  or  children  lawfully  begotten, 
such  ad]d  or  children  shall  take  and  receive  per 
tttrpet  (to  be  equally  divided  between  them)  the 
share  of  my  said  estate,  both  real  and  personal, 
which  the  parent  of  such  deceased  child  or  chil- 
dren would  have  been  entitled  to  have  and  re- 
ceive if  living  at  the  time  of  suchflnal  distribu- 
tion. In  makmg  this  last  and  final  division  and 
distribution  of  my  lands  uid  itocb,  I  have  ex- 
cluded the  children  of  my  deccwed  daughters, 
Helen  Mar,  late  wife  of  Alexander  Bourne,  and 
61  Margaret  Campbell,  late  wife  of  Robert  Eerch- 
eval,  deceased,  their  parents  having  in  my  opin- 
ion received  their  fuU  share  and  portion  of  my 
estate. 

18.  Item.  And  It  is  further  my  will  that  my 
said  children  or  grandchildren,  or  any  of  them, 
by  t^eir  own  act  or  in  conjunction  with  the 
husband  of  any  of  them,  shall  not  have  power 
or  authority  to  assign,  transfer,  pledge,  mort- 
jmge  or  incumber  in  any  way  his  or  hei*  or  their 
share  of  the  annual  dividends  or  profits  of  my 
said  estate  herein  above  devised;  but  every  such 
assignment,  transfer,  pledge,  mortga^  or  in- 
cumbrance, by  any  instrument  or  device  What- 
soever, shall  Be  wholly  null  and  void,  and  the 

E roper  receipt  of  such  child  or  grandchild  or 
is,  her  or  their  lawful  authorized  guardian, 
shall  alone  be  a  discharge  to  my  said  executors; 
and  in  like  manner  every  conveyance,  assign- 
ment, transfer,  pledge,  mortgi^e  or  incum- 
brance, by  any  instrument  or  device  whatso- 
ever, made  by  any  one  of  my  said  grandchildren 
or  their  legal  representatives,  1}y  any  act  or  deed 
of  him  orner  or  them,  or  in  conjunction  with 
the  husband  of  any  of  them,  whereby  his,  her 
or  their  share  of  said  lands  and  stocks  in  the 
final  distribution  thereof  shall  be  in  any  way 
affected  or  disposed  of,  shall  bo  wholly  null  and 
void.  And  in  such  final  distribution  of  my  lands 
it  is  my  direction  that  deeds  of  partition  thereof 
shall  l>e  made  to  and  in  the  names  of  those  who 
may  be  thus  entitled  thereto,  and  in  the  name 
and  for  the  use  of  no  other  person  whatsoever, 
which  deeSs  of  partition  shall  be  executed  by 
my  executors  for  the  time  being  ;  and  to  enable 
my  executors  the  more  effectually  to  execute  the 
powers  and  duties  by  this  wiU  devolved  upon 
them  and  to  protect  my  said  children  and  grand- 
children again^fraua  and  imposition,  I  hereby 
devise,  to  my  said  executrix  and  executors  and 
the  successors  of  them,  all  of  said  lands  so  di- 
rected to  be  leased  and  flnally  divided  as  above, 
aod  to  their  heirs,  in  trust  for  the  uses  and  pur- 
poses and  objects  expressed  in  this  my  will,  and 
the  performance  of  which  is  herein  above  di- 
rected and  prescribed,  to  have  and  to  hold  the 
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title  thereof  till  such  final  division  or  partition 

thereof,  aod  no  longer.  And  it  is  my  further  di- 
rection that  in  the  final  division  of  the  stocks 
aforesaid  the  executors  in  whose  name  the  same 
may  then  be  vested  in  trust  shall  assign  and 
transfer  to  such  grandcbild,  or  his  or  her  legal  [34k6 
representatives,  the  share  or  portion  of  such 
stock  belonging  and  coming  to  such  grandchild 
or  his  or  her  legal  representatives,  so  t^at  the 
same  shall  be  vested  in  tlu  name  of  such  grand- 
child or  legal  representatives,  and  the  proper  re- 
ceipts of  such  grandchild  or  legal  representa- 
tives, or  of  his  or  her  or  their  duly  authorized 
guardian,  shall  alone  discbarge  the  executor  or 
executors  in  whom  the  stocks  aforesaid  shall  or 
may  then  be  vested." 

23.  "Item.  It  is  my  direction  that  mv exec- 
utors shall  give  bond  and  security  for  faithful 
administration,  as  in  other  cases. 

24.  "  Item.  And  finally,  for  the  purpose  of 
carrying  all  and  singular  the  provisions  of  this 
my  last  will  and  testament  mto  effect,  I  do 
hereby  nominate  and  appoint  my  wife,  Naocy 
McArthur,  executrix,  and  my  friends,  Presley 
Morris  and  William  Key  Bond.  Esquires, 
Ross  County,  myexecutors;  and  in  case  any  one 
or  more  of  the  above  named  executors  shall  die, 
resign  or  refuse  to  act  and  qualify  according  to 
law,  it  is  my  will  and  request  that  the  Court  of 
Common  Pleas  for  said  County  of  Ross  for  the 
time  being,  or  such  other  court  as  may  hereafter 
be  constituted  and  authorized  to  do  testament- 
ary business,  shall  nominate  and  appoint  a 
suitable  person  or  persons,  ^ho  will  qualify  and 
act,  to  supply  the  place  or  places  of  the  person 
or  persons  by  me  herein  named  and  appointed 
as  my  executors  and  who  may  not  qualify  and 
act  as  such,  or  who  may,  after  accepting  and 
qualifying,  die,  refuse  or  neglect  to  act ;  and 
such  person  or  persons  so  to  be  nominMed  and 
appointed  by  said  court  shall  not  he  adminis> 
trators  de  bonis  nan  with  the  will  annexed,  but 
the  nomination  by  the  court  shall  be  in  execu- 
tion of  this  will,  as  though  the  same  individual 
had  been  nominated  by  this  my  will  to  fill  a  va- 
cancy, or  as  though  a  power  of  nomination  had 
been  vested  in  some  person  or  individual  herein 
named ;  and  such  person  so  nominated  shall  act 
and  be  executor,  witli  my  other  executors,  for 
the  time  bdng,  it  bdiu;  my  Intention  that  the 
duties  herein  requlrea  shall  always  be  per- 
formed 1^  at  least  three  executors,  that  being 
the  number  by  me  herein  named  and  appointed. 

A  transcript  of  a  record  of  the  Court  of  Com- 
mon Pleas  of  the  County  of  Ross  and  State  of  [847 
Ohio,  referred  to  in  the  bill  and  annexed  to  it, 
showed  the  following  proceeding  : 

On  May  6,  1839.  the  alleeed  will  of  Duncan 
McArthurwaa  produced  tptbe  court,  and  proved 
by  the  oaths  of  the  attesting  witnesses  and  or- 
dered to  he  recorded.  On  the  next  day,  the 
court  granted  letters  testamentary  to  Morris  and 
Bond,  the  surviving  executors  named  In  the 
will,  and  to  Effle  McArthur  Coons,  an  addi- 
tional executrix  then  appointed  by  the  court, 
puisoant  to  the  wUl,  in  the  place  of  the  testa* 
tor's  wife,  who  died  before  bim;  and  tiie  three 
executors  so  appointed  were  qualified  and  gave 
bond  with  sureties  as  required  by  law.  On 
June  21, 1889,  Bond  tendered  his  resignation  of 
the  ofi3ce  of  executor,  and  it  was  accepted  by 
an  order  which  recited  that  the  court  was  of 
opinion  that  good  cause  had  been  shown  for 
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snch  restgnatton.  On  June  25,  1839,  Morris 
likewise  resigned,  and  hii  re^gnadoD  was  sc- 
oeptedbraamilarorder.  OnOcto1ier22, 1839, 
"  Effle  HcA..  Coons  having  this  day  tendered 
her  tedgnation  to  the  court  of  her  office  of  one 
of  the  executors  of  the  last  will  of  the  late  Dnn- 
can  McArthur.  deceased,  late  of  Ross  County, 
it  is  ordered  by  the  court  that  the  said  resignation 
be  and  the  same  is  hereby  accepted,  and  the 
said  resignation  ordered  to  be  recorded."  On 
December  4, 1886,  letters  of  administration  on 
the  estate  of  Duncan  McArthur  were  granted 
to  William  McDonald,  and  he  was  qualified 
and  gave  Imnd  accordingly. 

A  transcript  of  a  record  of  the  same  court, 
Aitting  in  chancery,  set  forth  and  referred  to  in 
the  answers,  showed  the  following  proceedings: 

On  Julv  8, 1889,  Allen  C.  McArthur,  the  eld- 
est son  of  the  testator,  filed  a  bill  before  the 
fudges  of  the  court,  sitting  in  chancery,  setting 
fcffu  the  death  of  Duncan  McArthur,  the  pro- 
bate of  the  instrument  aforesaid  as  his  will 
the  oaths  of  the  witnesses,  the  appointment  in 
that  instrument  of  his  wife  ana  Morris  and 
Bond  to  be  executors,  the  death  of  the  wife  be- 
fore the  testator,  and  the  nomination  and  ap- 
pointment by  the  court  ^  Mrs.  Coons  to  act  as 
executrix  in  her  place;  and  alleging  that  Mor- 
ris. Bond  and  Mrs.  Coons  took  upon  themselves 
the  executorship  of  the  will ;  that  Bond  and  Mor- 
[34k8]  lis.  8t  the  then  present  term  of  the  court,  had 
sevmUly  resigned  and  their  resignations  had 
been  accepted;  and  "  That,  by  the  provisions 
of  the  said  instrument  in  writing,  all  acts  to  be 
•lone  by  the  executors  require  ue  concurrence 
of  three  executors,  and  that  no  suitable  persons 
can  be  found  whom  the  court  are  willing  to 
appoint  executors  of  the  said  will,  and  who  are 
able  to  give  the  bonds  required  by  the  said  in- 
strument or  the  law  of  the  land." 

That  bill  "  Further  insists  and  states  that  the 
said  instrument  is  void  and  of  none  effect,  be- 
cause it  is  wholly  impracticable  and  cannot  be 
carried  Into  effect;  because  many  of  its  provis- 
ions are  impracticable  and  cannot  be  carried 
into  effect;  because  it  tends  to  establish  peipe- 
toities  and  does  establish  such  perpetuities, 
which  are  contrary  to  the  genius  of  our  institu- 
tions and  the  spirit  of  our  people  and  their  laws, 
and  indeed  contraiy  to  the  common  law; "  and 
"that  the  said  instrument  in  writing  Uvoid, 
because  its  provisions  or  many  of  than  are  in 
violation  of  and  contraiy  to  the  common  and 
statute  law; "  and  also  sieged  that  Dun  can  Mc- 
Arthur, at  the  time  of  executing  it.  was  of  In- 
sane memory  and  not  possessed  of  a  testament- 
ary capacity;  and  that  it  was  never  legally  ex- 
ecuted as,  and  was  not  his  last  will  and  testa- 
ment , 

That  bUl  further  alleged  that  the  only  per- 
sons who  have  an  Interest  in  the  said  mstru- 
ment  in  writing  were  Ae  complainant,  Duncan 
McArthur's  other  four  children,  James  McD. 
McArthur,  Effle  McA.  Coons,  Eliza  Ann  An- 
derson and  Mary  Trimble,  and  the  husbands  of 
Mrs.  Anderson  and  Mrs.  Trimble;  three  minor 
children  of  James  McD.  Mc  Artbur,  a  minor  son 
of  MiSL  Coonsandaminorson  of  Mrs.  Anderson; 
a  minor  son  and  an  adult  daughter  (witii  ber 
husband)  of  Marraret  C.  Eercbeval.  a  de- 
ceased daughter  of  Duncan  McArthur;  Alex- 
andw  Bourne,  husband  of  Helen  M.  Bourne, 
another  deceased  daughter  of  Duncan  McAr- 
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thur;  one  adult  and  two  minor  sons  of  Mrs. 
Bourne,  and  Samson  Mason  and  Samnd  F. 
Vintia,  as  devisees  fai  trusted  lands  not  now  In 

question. 

That  bill  farther  alleged  "  That  the  aforesaid 
persons  are  the  only  heirs  and  personal  repro- 
sentativee  of  the  said  Duncan  McArthur.  and 
that  they  are  also  the  only  persons  specified  in 
the  said  instrument  in  writing  claimed  as  the 
will  of  said  Duncan  McArthurp'  and  made  tbem 
defendants;  and  prayed  that  an  issue  mlsht  be 
directed  to  be  made  up  whether  that  uutra- 
ment  was  the  last  will  of  Doncan  McArttiur  or 
not,  and  tliat  it  might  be  set  aside  as  void;  and 
for  further  relief. 

On  July  iO.  1880,  the  complainant  in  that 
cause  had  leave  to  amend  his  biU.  and  the  cause 
was  continued.  On  October  7,  1839,  he  filed 
a  supplemental  bill,  alleging  tbat  a  daughter 
had  heem  bom  to  Mrs.  Tnmble  and  was  a 
granddaughter  ot  Duncan  McArthur.  and  as 
such  entiued  to  a  provision  under  and  on  in- 
terest In  the  supposed  will,  and  praying  that 
she  might  be  made  a  defendant. 

Among  the  defendants  named  in  the  bUl  and 
supplemental  bill  in  that  cause  were  all  the 
cbtmren  and  grandchildren  of  Duncan  McAr^ 
thur  who  were  in  existence  at  auv  time  dozing 
the  penttency  of  that  suit;  and  due  service  of 
process  was  made  on  all  of  them.  tSaaoa  and 
Vinton,  trustees,  were  served  with  process,  and 
severally  filed  answers  declining  to  accept  the 
trust  conferred  upon  them  by  the  will  and  dis- 
claiming all  interest  In  the  lauds  devised  to 
them. 

On  October  22,  1889,  the  fonowlng  iwocced- 
ings  were  had  in  that  cause:  the  court  aiipoint- 
ed  James  McD.  McArthur  guardian  ad  litem  of 
his  three  minor  children,  Mrs.  Coons  guardian 
ad  liixm  of  her  minor  son:  Mrs.  Trimble's  hus- 
band guardian  cuL  litem  of  their  minor  daugh- 
ter; 9&3.  Anderson's  husband  ffuardian  ad  litem 
of  their  minor  son  and  of  Mrs.  Bounie's  two 
minor  sons;  and  Mrs.  Kerchcval's  son-in-law 
guardian  ad  litem  ot  her  minor  son;  and  an  ac 
ceptfince  of  each  appotntmait  was  filed. 

On  the  same  day,  answers  to  that  bill  were 
filed  in  behalf  of  all  the  defendants.  The  an- 
swers of  the  four  children  of  the  testator.  James 
McD.  McArthur,  Mrs.  Coons,  Mrs.  Anderson 
and  Mis.  Trimble,  and  the  husbands  of  the  last 
two,  as  well  as  the  answers  of  Uts.  Eercheval'a 
daughter  and  son-in-law,  and  <tf  Alexando' 
Bourne  and  his  adult  son,  severally  stated  that 
they  admitted  and  confessed  all  the  aH^tions 
of  the  bill.  The  answer  of  Mrs.  Coons  further 
stated  that  "  Since  the  filing  of  the  same  ahe 
has,  to  wit:  at  the  present  Term  of  October,  re- 
signed the  office  and  charge  of  executrix  of  the 
sud  supposed  last  will  and  testament  of  her  de-  l«0] 
ceased  father,  the  late  General  Duncan  McAr* 
thur,  from  a  conviction  of  her  InabiU^  to  dis- 
charge tiie  duties  incumbent  on  her  as  such  ex- 
ecutrix and  the  impossibility  of  procuring  suit- 
able associates  agreeably  to  the  provisions  oi 
the  said  instrument  in  writing."  The  several 
answers  of  the  infant  defendants  bv  their  cuord- 
ians  ad  litent  stated  that  they  would  ndtter  ad- 
mit mnr  deny  the  allegations  ot  the  Ull,  hot  left 
tiie  complainant  to  prove  them. 

On  the  same  day,  the  court  ordered  "That 
an  issue  at  law  be  made  up  between  the  parties 
to  try  the  validity  of  said  will  and  to  ascertafai 
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by  the  verdict  of  a  Jury  whether  said  wriUng  is 
the  valid  last  wiU  and  testament  of  the  said 
Duncan  HcArtbur  or  not;"  and  that  in  mak- 
iag  up  that  issue  the  defendants  file  a  declara- 
tion (ifflrming  it  to  be  his  will,  and  the  com- 
plainant plead  thereto  that  it  is  not  his  will. 

On  October  2?  the  defendants  filed  a  declara- 
tion and  the  complainant  a  plea  accordinglj. 
On  October  3S  a  jury  was  imTnoeled  and  sworn 
and  returned  a  verdict  that  the  instrument  "  is 
Dot  the  valid  last  will  and  testament  of  the  said 
DnncanMcAitbiv,  deceased;"  and  on  the  same 
day  the  court  entered  this  decree: 

*'  The  jury  to  whom  was  committed  for  trial 
the  issue  made  in  pursuance  of  the  order  of  the 
court,  between  the  respondents  and  tlic  com- 

glafnant,  whether  the  instrument  filed  and  ez- 
ibited  in  tliis  cause  and  purporting  'to  be  the 
last  will  and  testament  of  the  late  Duncan  Mc- 
Arthur,  of  Ross  County,  deceased,  was  or  was 
not  the  valid  last  will  and  testament  of  the  said 
Duncan  HcArthur,  deceased,  having  returned 
tb^  verdict  that  the  said  instrument  in  writing 
Is  not  the  valid  last  will  and  testament  of  the 
said DuncanMcArthur,dccen5ed;and the  court, 
having  heard  the  arguments  of  counsel  and  be- 
ing fully  advised  in  the  premises,  are  of  opinion 
that  the  law  and  equity  of  the  case  are  with  the 
complainnnt,  and  do  order,  adjudge  and  decree 
that  the  said  instrument  in  writing,  filed  and  ex- 
hibited by  the  complainant,  purporting  to  bo 
the  last  will  and  testament  of  the  said  Dtmcan 
McArthur,  deceased,  and  admitted  to  probate  as 
such  last  will  and  testament  in  the  Court  of 
[3&1]  Common  Pleas  of  this  county,  be  annulled,  set 
aside,  and  held  for  naught;  and  the  infant  de- 
fendants shall  respectively  nave  until  they  sev- 
erally attain  the  full  age  of  twenty-one  years 
and  six  numths  thereafter;  and  \hGfemet  covert 
defendants  shall  respectively  have  until  they 
are  discovert  and  six  months  thereafter,  to  show 
cause  against  this  decree.  And  it  is  further 
ordered  oy  the  court  that  the  defendants  pay 
the  costs  herein  expended,  taxed  at  $40.25. 
The  complainant's  costs  are  taxed  at  $SS.55. 
1^ defendants'  costs  are  taxed  at  $6.70." 

William  McDonald,  appointed  on  December 
4, 1830,  administrator  of  the  estate  of  Duncan 
HcArthur,  as  stated  in  the  record  annexed  to 
the  present  bill  and  above  set  forth,  afterwards 
administered  the  entire  personal  estate  of  the 
deceased,  and  his  final  account  was  settled  by 
the  court  on  August  2, 1865. 

Upon  a  petition  for  partition  of  all  the  real 
estate  of  vbich  Duncan  McArthur  died  seised, 
filed  on  April  9, 1840,  by  his  daughter.  Mis.  An- 
derson and  her  husband, againstDuncan  McAr- 
tliur's  other  four  children,  Allen  0.  McArthur, 
James  McD.  McArthur,  Mrs.  Coons,  and  Mrs. 
Trimble  and  her  husband,  and  against  the  two 
children  of  his  deceased  daughter,  Mrs.  Kerch- 
evol,  the  Court  of  Common  Pleas  for  Ross 
CSoonty,  on  April  17,  1841,  made  partition 
among  them,  one  sixth  part  each  to  said  Allen 
C.  McArthur,  Mrs.  Coons,  Mrs.  Anderson  and 
Mrs.  Trimble,  one  sixth  to  tlie  heirs  of  James 
McD.Mc  Arthur,  who  had  died  pending  that  suit, 
and  one  twelfth  to  each  of  the  two  children  of 
Mrs.  Eerchevnl. 

Upon  the  rendition  of  the  decree  in  partition, 
the  parties  thereto  entered  into  possession  of 
their  shares  and  afterwards  made  sales  of  por- 
tions thereof  to  purchasers  fw  valuable  cotuld- 
118  U.  S. 


eration  and  without  actual  notice  of  any  adverse 
title  or  claim;  and  they  and  other  persons  claim- 
ing under  or  tlirougb  tnem  respectively  occupied 
and  improved  the  some  for  the  perioa  of  tbmy- 
four  years  and  eleven  months  and  until  the  fil- 
ing of  the  present  bill;  and  during  alltiiat  time 
their  use  and  possession  was  distinct,  continued, 
exclusive,  actual  and  notorious,  under  a  claim 
of  title  in  fee  simple,  and  adverse  to  the  claims 
of  all  other  persons. 

After  the  decree  setting  aside  the  will  and  [3S2] 
before  the  filing  of  this  tml,one  of  James  Mo- 
D.  McArthur's  children  died  under  nine  years 
of  age,  and  another  child  was  bom  to  him;  the 
son  of  Mrs.  Coons  died  unmarried  and  intestate, 
and  she  married  William  Allen  andhadadaugh- 
ter  by  him;  Mrs.  Anderson  had  five  more  children 
bom,  of  whom  two  died  under  eleven  years  of 
age;  Mrs.  Trimble's  daughter  married  one  Ma- 
deira, and  died,  leaving  three  children;  and 
Allen  O.  McArthur,  Duncan  McArthur's  eldest 
son,  had  five  children  bom  to  him,  four  daugh- 
ters and  a  son. 

This  SOD,  also  named  Allen  C.  McArthur, 
was  the  youngest  grandchild  of  Duncan  Mo- 
Arthur  who  arrivea  at  twenty-one  years  of  age. 
He  arrived  at  that  age  on  March  4, 1875,  nfter 
the  death  of  all  the  children  of  Duncan  McAr- 
thur; and  he,  together  witli  his  four  sisters  and 
their  husbands,  all  IieiDg  citizens  of  Illinois  or 
of  Kentucky,  are  the  plaintiffs  in  the  present 
bill,  which  was  filed  on  March  17, 1876.  An 
authentic  copy  of  the  ^vill  of  Duncan  McArthur, 
and  of  the  original  probate  thereof,  was  recorded 
by  the  probate  court  In  Pickaway  County  on 
February  11, 1876. 

The  defendants  in  this  were  all  dtizena 
of  Ohio,  and  were  the  three  surviving  children 
of  James  McD.  McArlliur,  the  sur\'iving  daugh- 
ter of  Mrs.  Effie  Mc A .  Allen,  the  four  surviving 
children  of  Mrs.  Anderson,  the  three  children 
of  Mrs.  Madeira,  and  numerous  purchasers  of 
different  parcels  of  land  from  the  parties  to  the 
proceeding  for  partition. 

The  present  bill,  without  mentioning  the  pro- 
ceeding to  annul  the  probate  set  f  ortb In  the  an- 
swers, alleged  that,  immefUately  after  the  death 
of  Duncan  McArthur,  bis  five  children,  desiring 
to  obtain  for  themselves  the  whole  of  his  red] 
and  personal  estate  and  to  deprive  his  grand- 
children of  all  the  provisions  intended  for  tliem 
by  his  will,  unlawfully  combined  and  coufed- 
erated  with  other  persons  and,  contriving  to 
defraud  the  plaintiffs,  procured  and  brought 
about  the  tender  and  acceptance  of  the  resignor 
Uonsof  tiie  executors,  and  appropriated  to  their 
own  use  all  bis  personal  property  and,  by  means 
of  the  proceeding  in  partition  above  mentioned, 
divided  all  his  lands  among  themselves  and  con- 
veyed parts  of  the  same  to  other  persons;  and,  [353] 
in  defense  of  their  fraudulent  con^irat^  and 
doings,  metended  that  he  died  intestate,  and 
they  as  nls  children  bad  inherited  his  lands. 
These  allegations  were  denied  in  the  answers. 

At  the  hearing  upon  bill  and  answers,  the 
circuit  court  dismissed  the  biU,and  the  pLJntiffs 
appealed  to  this  court. 

This  case  presents  three  principal  questions: 

First.  Whether  the  equitable  estate  in  fee, 
which  Duncan  McArthur  by  his  will  undertook 
to  devise  to  bis  grandchildien,  children  of  bis 
five  surviving  cnildren.  was  vested  or  contin- 
gent. 
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Second.  Whether  the  devise  of  that  estate 
•0  fiur  as  it  ifl  to  the  present  plaintiflt  was  void 
for  remoteness. 

Third.  Whether  the  decree  in  1^,  setting 
adde  his  will  and  annoUlng  the  prolnte,  Is  a 
bar  to  this  suit. 

I.  The  principal  provisions  of  the  will  of 
Duncan  McArthur,  material  to  the  decision  of 
this  case,  are  as  foUows: 

Bv  the  fifteenth  clause,  he  directs  that  his 
lanoB  in  the  Counties  of  Ross  and  Pickaway 
shall  be  leased  or  rented  by  his  executors  "  un- 
til the  youngest  or  last  erandchild  which  I  now 
have,  or  may  hereafter  have,"  the  child  of  either 
of  his  five  surviving  childi-en,  Allen  C,  James 
McD.,  Effle,  Eliza  Ann  or  Mary,  who  may  live 
to  be  twenty-one  years  of  age,  shall  amve  at 
that  age.  By  the  sixteenth  clause,  he  directs 
that,  until  that  time,  the  income  of  these  lands 
and  the  dividends  of  all  stocks  held  by  him  or 
purchased  by  his  executors,  shall  be  by  them 
annually  divided  equally  among  the  five  chil- 
dren aforesaid,  or  the  issue  of  any  child  dying, 
and  among  the  grandchildren  also  as  they  suc- 
cessively come  of  age.  ' 

The  seventeenth  clause  provides  aa  follows : 
"  It  is  further  will  and  direction  that  after 
the  decease  of  sll  my  children  now  living,  and 
when  and  as  soon  as  the  youngest  or  last  grand- 
child, in  the  next  preceding  clause  but  one  of 
this  will  designated  and  described,  shall  arrive 
at  the  age  of  twenty-one  years,  all  my  lands  " 
to  question  "  shall  be  inherited  and  equally  di- 
vided between  my  grandchildren  per  capita,  the 
lawful  issue  of  my  said  sons  and  daughters, 
Allen  C,  James  HcD..  Effle,  Eliza  Ann  and 
Mary,  forthem  and  the&  beiisforever,  to  have 
and  to  bold  or  to  sell  and  dispose  of  tbesame  at 
tbeir  will  and  pleasure  ;  and  in  tike  manner  ail 
the  stocks  belonging  to  my  said  estate,  whether 
invested  before  or  after  my  death,  shall  at  the 
same  time  be  eaually  divided  among  my  said 
eraodchildren,  snare  and  share  alike,  per  cap- 
ita ;  but  it  is  to  be  understood  to  be  my  will  and 
direction  that  if  any  grandchild  aforesaid  shall 
have  died  before  said  final  division  is  made, 
leaving  a  child  or  children  lawfully  be^tten, 
such  cniid  or  children  sliall  take  and  receive  per 
ttirpet  (.to  be  equally  divided  between  them)  the 
share  of  my  said  estate,  both  real  and  personal, 
which  the  parent  of  such  deceased  child  or  chil- 
dren would  have  been  entiUed  to  have  and  re- 
ceive if  living  at  the  time  of  such  final  distribu- 
tion." The  word  "  deceased,"  near  the  end  of 
this  passage,  was  evidently  intended  to  be  pre- 
fixed to  the  word  "  parent,"  instead  of  to  the 
words  "  child  or  children,"  so  as  to  read  "de- 
ceased parent  of  such  child  or  children." 

By  the  eighteenth  clause,  he  directs  that  "  in 
such  final  distribution  of  my  lands"  the  exec- 
utors for  the  time  being  shall  make  deeds  of 
partition  to  and  in  the  names  of  those  who  may 
be  thus  entitled  thereto ;  and  "  To  enable  my 
executors  the  more  effectually  to  execute  the 
powers  and  dutiea  by  this  will  devolved  upon 
them  and  to  protect  my  said  children  and  grand- 
children against  fraud  and  imposition,"  he  de 
vises  the  lands  to  his  executors  and  their  suc- 
cessors, "  and  to  tbeir  heirs.  In  trust  for  the  uses 
and  purposes  and  objects  expressed  in  this  my 
will,  and  the  performance  of  which  is  herein 
above  directed  and  prescribed,  to  have  and  to 
hold  the  title  thereof  till  such  final  division  or 
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paitition  thereof,  and  no  longer."  By  the 
twenty-fourth  clanse.  he  appoints  three  exte- 
uton  and  directs  and  requests  that  if  either  ct 
them  shall  die,  resign  or  refuse  to  act,  the  court 
having  probate  jurisdiction  for  the  County  of 
Ross  sofdl  appoint  a  new  one  inffi*wl,  to  act  as  [S 
an  executor  with  the  others,  so  that  tiieie  shall 
always  be  three  executors. 

The  devise  in  the  eighteenth  clause  of  the  title 
in  the  lands  to  the  executors  and  tbeir  suo 
cessors  and  their  belrs,  in  trust  for  the  usee  and 
purposes  expressed  in  tiie  will,  to  have  and  to 
hold  until  the  final  division  or  partition,  clearly 
gave  them  an  estate  in  fee,  to  last  until  that 
time.  iXwv.^tn,4Ad.&£l.,  682;  Madenv. 
Taj/lor,  45  L.  J.  (N.  8.)  Ch..  669.  And  therecan 
be  DO  doubt  that,  as  contended  by  the  learned 
counsel  for  the  defendants,  the  powers  om- 
ferred  and  the  trusts  Imposed  upon  the  exec- 
utors were  annexed  to  tbeir  office  of  executors 
and  did  not  make  them  trustees  in  another  and 
different  capacity.  OoU  y,  OoU  [ante,  6301 ; 
TreadMeU  v.  Gordii.  6  Gray.  841,  868 ;  Oando^ 
V.  Walker,  IB  Ohio  tit.,  ^1. 

The  equitable  estate  created  by  the  gift  in  the 
sixteenth  clause  of  the  income  to  the  children 
and  grandchildren,  being  an  estate  which  must 
endure  for  the  lives  of  the  children  and  might 
endure  throughout  the  lives  of  the  grandchil- 
dren, though  subject  to  be  sooner  determined  in 
the  contingency  of  the  coming  of  age  of  the 
youngest  grandchild,  was  technically  on  estate 
for  Ufe.   2  Bl.  Com.,  131. 

The  nature  of  the  equitable  ratatc  in  remain- 
der created  by  the  seventeenth'clause  demands 
moro  consideration. 

The  counsel  for  some  of  the  defendants  coo- 
tended  that  it  was  contingent  upon  the  arrival 
of  the  youngest  grandchild  at  twenty-one  yean 
of  age.  In  that  view,  the  whole  estate  m  re- 
mainder, being  dependent  upon  tlie  termination 
of  the  particular  estate  for  fife,  and  vesting  at 
that  time  and  not  before,  would  be  in  ImsI 
effect  an  equitable  contingent  remainder  to  the 
grandchildren  then  living,  and  the  issue  then 
nving,  of  grandchildren  tiieretofon  deceased, 
as  one  doss. 

In  behalf  of  other  defendants  it  was  con- 
tended that  the  remainder  in  fee  expectant  upon 
the  estate  for  life  vested  immediately  in  the 
grandchildren  living  at  the  death  of  the  testator, 
opened  to  let  in  alter-bom  grandchildren  and 
vested  in  them  succesavely  at  birth,  and  would 
be  devested  as  to  the  shares  of  those  grandchil- 
dren only  who  should  die,  leaving  children, 
before  the  determination  of  the  life  estate,  by 
force  of  the  direction  that  such  children  should 
take  those  shares.  In  this  view,  all  the  grand- 
children took  a  vested  remainder  in  fee ;  and  the 
gift  over  to  the  children  of  any  deceased  grand- 
child,  inasmuch  as  it  did  not  depend  upon  any 
precedent  pailicular  estate  but  was  by  way  of 
substitution  for  the  devise  in  fee  to  that  grand- 
child, was  an  executory  devise. 

For  many  reasons,  not  the  least  of  which  are 
that  testators  usually  have  in  mind  the  actual 
enjoyment  rather  than  the  technical  owneiship 
of  their  property,  and  that  sound  policy  as  weU 
OS  practical  convenience  requires  that  titles 
should  be  vested  at  the  earliest  period,  it  has 
long  been  a  settled  rule  of  construction  in  the 
courts  of  England  and  America  that  estates, 
legal  or  equitable,  given  by  will,  should  al- 
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ways  be  regarded  as  Testing  immediately,  im- 
lesx  tlie  testator  has  very  clear  words  man- 
ifested an  intention  that  thej  should  be  contin- 
gent upon  a  future  event 

In  the  will  before  us,  the  testator  directs  the 
income  to  be  divided  annually,  inspecifled'aod 
changing  proportions,  among  his  five  children 
living  at  his  ucath  and  their  children,  until  the 
youngest  grandchild  comes  of  age.  He  gives  no 

girt  of  the  income  to  children  of  grandchildren, 
egivcsthefce,  when  the  youngest  grandchild 
conies  of  age,  to  the  grandchfldren  and  the 
children  of  deceased  grandchildren.  His  gen- 
eral intent  clearly  is  to  give  the  income  of  the 
estate  to  the  children  ana  grandchildren  so  long 
as  any  grandchild  is  under  ^e,  and  the  prin- 
cipal to  tiic  issue  of  Uie  five  children,  whether 
such  is&uo  are  his  grandchildren  or  his  great 
grandcliildren. 

If  all  the  children  and  grandchildren  should 
die  before  any  grandchild  should  come  of  age, 
the  distribution  of  the  income  would  necessarily 
cease.  Inthatcvent.if anyofthegrandchildren 
dying  under  age  should  leave  children,  the  effect 
of  hiding  the  remahider  to  be  contingent  upon 
the  coming  of  age  of  the  youngest  grandchild 
would,as  that  contingency  had  never  nappened, 
cut  off  the  great  grandduldren  from  anv  share 
in  the  estate,  in  direct  contravention  of  tne  gen- 
eral intent  of  the  testator.  The  more  reasonable 
inference  is,  that  upon  the  determination  of  the 
life  estate  by  the  death  of  all  the  children  and 
gi-andchildren,  for  whose  benefit  it  was  created, 
9]  ue  great  grandchildren  would  be  immediately 
entitled  to  the  remahider.  CMUe  v.  Eata,  7 
Beav.,  296;  MavMd  v.  Dugard,  Gilb.  Eq..  86; 
aC.lEq.  Cas.Abr.,196,  PI..  4.  Uponthatcon- 
Etruction,  the  contingency  contemplated  must 
necessarily  happen  at  some  time,  either  by  Uie 
arrival  of  the  youngest  grandchild  at  twenty- 
one  years  of  age,  or  by  the  death  of  all  the 
granUchilden  under  age;  and  the  case  would 
come  within  the settledrule  that ' '  Where  a  re- 
mainder is  so  limited  as  to  take  effect  in  posses- 
sion, if  ever,  immediately  upon  the  det^mina- 
tion  of  a  particular  estate,  which  estate  is  to  de- 
termine by  an  event  which  must  unavoidably 
happen  by  the  efflux  of  time,tbe  remainder  vests 
in  interest  as  soon  as  the  remainder-man  is  in  em 
and  ascertained;  provided  nothing  but  bis  own 
death  before  the  determination  of  the  particular 
«8tate  will  prevent  such  remainder  from  vesting 
in  possession."  Doe-r.  Ctmtidine,  6  Wall.,  458, 
476  [73  U.  8. .XVIIL, 889, 876];  Moony,  i^ons, 
25  Wend.,  110. 144;  mmOM-v.  Blanehard,  1 
Allen,  223, 227. 

The  terms  in  which  the  testator  has  expressed 
his  intention  likewise  point  to  a  vesting  of  the 
remainder  in  all  his  grandchildren. 

The  onlr  gift  of  real  estate  in  remainder  to 
grandchildren  is  contained  in  the  opening  words 
•of  the  eighteenth  clause,  by  which  the  testator 
directs  tb  at "  After  the  decease  of  all  my  children 
now  living,  and  when  and  as  soon  as  the  young- 
est grandchild  shall  arrive  at  the  age  of  twenty- 
one  years,"  the  lands  "shall  be  inherited  and 
equally  divided  between  my  grandchildren  p«r 
capita,  the  lawful  issue  of  my  sold  sons  and 
daughters,"  in  fee. 

This  gift  is  not  to  such  grandchildren  only 
asshall  be  living  at  the  expiration  of  the  par- 
ticular estate,  but  it  is  to  "  my  grandcbilturen 
per  capita,  the  lawful  issue  of  my  said  scmsand 

118  U.  S. 


daughters;"  words  of  description  appropriate  to 
designate  all  audi  grandchildren. 

At  the  expiration  of  the  partlcalar  estate,  ths 
lands  are  to  be  inherited  and  equally  divided 
among  the  grandchildren,  and  in  like  manner 
the  stocks  are  to  be  equally  divided  among 
them.  The  real  estate  and  the  personal  property 
are  clearly  to  go  to  the  same  persons  and  at  the 
same  time. 

The  word  "  inherited,"  which  Is  applied  to  [38C 
the  real  estate  only,  implies  taking  immediately 
from  the  testator  upon  his  death,  as  heirs  take 
immediatel  V  from  their  ancestor  upon  his  death. 
Devises  or  bequests  in  remainder,  by  the  use  of 
similar  words,  though  preceded,  as  in  this  case, 
by  the  word  "  then,  have  been  often  held  to 
be  vested  from  the<Uath  of  the  testator.  Bvitoek 
V.  Downea,  9  H,  L.  Cas.,  1;  Mortimore  T.  Morti- 
mare,  4  App.  Cas.,  448;  Parker  v.  Converee,  5 
Gray,  836;  Dote  v.  ly/rr,  128  Mass.,  88.  The 
case  of  Thomdike  v.  Lorin^,  15  Gray,  391,  dted 
for  the  defendants,  is  clearly  distinguished  by 
the  fact  that  there  the  bequest  of  the  principal 
at  the  expiration  of  fifty  years  was  confined  to 
"  those  wno  would  then  be  my  lawful  heirs  and 
entitled  to  my  estate  if  I  had  then  died  intestate.** 

The  words ' '  and  equallv  divided  per  eofita* 
while  they  qualify  the  effect  of  the  word  '*  In- 
herited "  so  far  as  to  pi-event  a  taking  by  the 
grandchildren  ptr  Mrpee  as  under  the  Statute 
of  Descents,  also  plainly  indicate  a  vested  re- 
mainder. Words  directmg  land  to  be  conveyed 
to  or  divided  among  remainder-men  after  the 
termination  of  a  pi^icular  estate  are  always 
presumed,  unless  clearly  controlled  by  other 
provisions  of  the  will,  to  relate  to  the  beginning 
of  enjoyment  by  the  remainder-men,  and  not 
to  the  vesting  of  the  title  in  them.  For  instance, 
under  a  devise  of  an  estate,  legal  or  equitable, 
to  the  testator's  children  for  life,  and  to  be  di- 
vided upon  or  after  their  death  among  his 
grandchildren  in  fee,  the  grandchildren  living 
at  the  death  of  the  testator  take  a  vested  remain- 
der at  once,  subject  to  open  and  let  In  after^ 
bom  grandchildren;  although  the  number  of 
grandchildren  who  will  take,  and  consequently 
uie  proportional  share  of  each,  cannot  ofcourse 
be  ascertained  until  the  determination  of  the  par- 
ticularcstatebythedeathoftheirparents.  Doev, 
Cormdine  [tuprq];  Oro^ey  v.  Cooper,  19  WalL, 


167  [SOU. 9^  XX TL,  my,IHngleyv.Dingle!/,  S 
Mass. ,  535 ;  iW  V.  PromoeA,  4  Jdins. ,  61 ;  lAnUm 
V.  Laycock,  88  Ohio  St,  128;  Doe  v.  Porryn,  8 
T.  R.,484;itond<>«v.  i>(«i,  6 Dow  ,  202.  So  a 
direction  that  personal  property  shall  be  divided 
at  the  expiration  of  an  estate  for  life  creates  a 
vested  interest.  &iaituek  v.  Redman,  3  Pick., 
468;  Halifaxv.  Witeon,  11l\ea.,liSBiIn  Be  Ben-  [381 
netfe  Tnut.  8  Kay  &  J.,  880;  StroOer  v.  IhttUm, 
1  DeG.  &J..675. 

The  remainder,  being  vested  according  to  the' 
legal  meaning  of  the  words  of  gift,  is  not  to  be 
beld  contingent  by  virtue  of  subsequent  provis- 
ions of  the  will,  unless  those  provisions  neces- 
sarily reouiro  it.  The  subsequent  provisions 
of  this  will  had  other  objects. 

The  direction  that  if  any  grandchild  shall 
have  died  before  the  final  division,  leaving  chil- 
dren, they  shall  take  and  receive  p«r  «Mrp«f  the 
share  of  the  estate,  both  real  and  personal, 
which  their  parent  would  have  been  entitled  to 
have  and  receive  if  then  living,  was  evidently 
intended  merely  to  provide  for  children  of  a  d^ 
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oeasedgraDdchlld,  and  not  to  define  the  nature, 
as  vested  or  contingent,  of  the  previous  general 
gift  to  tbeKrandchildren;  and  its  only  eim;t  up- 
on that  gin,  is  to  devest  the  sbdn^tf  any  grabd- 
<^ld  deceased  leaving  issue,  and  to  vest  that 
share  in  sudi  issue.  Smiffief  v.  Willock,  9  Ves., 
234;  Ooodierv.  Jolmaon,  18  Ch.  D.,  Darling 
V.  Blanehard,  109  Maas.,  176;  1  Jarin.,  Wills. 
4th  ed.,  870. 

The  addition  In  the  eighteenth  clause  of  the 
will,  of  the  provisions  uiat  any  assignment, 
mortgage  or  pledge  by  any  graadchild,  of 
his  snare,  shall  be  void;  and  that  the  exec- 
utors, in  the  final  partition  and  distribution, 
shall  coDvev  aod  pay  to  the  persons  entitled  un- 
der the  will,  rather  tends  to  ihow  that  the  tes- 
tator considered  the  estate  to  he  vested  and  to 
be  in  danger  of  being  alienated  but  for  these 

grovisions;  and,  whatever  their  legal  effect  may 
e,  they  cannot  be  construed  as  making  a  re- 
mainder contingent,  which  the  terms  of  the  pre- 
vious gift,  and  tne  general  intent  of  the  testator, 
as  appearing  from  the  whole  will,  require  to  be 
vested.  HaU  v.  Ih^fts,  IB  Pick..  ASS. 
For  these  teascoiB,  we  are  of  opinion  that  the  will 
purports  to  devise  to  all  the  granddiildreo  per 
capita,  children  of  the  five  siunriving  children 
of  the  testator  a  vested  remainder  in  fee;  and 
to  the  children  ^s^trpM  of  any  grandchildren 
deceased  before  the  arrival  of  the  youngest 
grandchild  at  twenty-one  years  of  n<;e,  a  similar 
estate  in  fee  by  way  of  executory  devise. 
II.  To  come  within  the  rule  of  the  common 
[38S]  against  peroetuities,  the  estate,  legal  or  eq- 
uitable, granted  or  devised,  must  be  one  which, 
according  to  the  terms  of  the  grant  or  devise, 
is  to  vest  upon  the  hapiwning  of  a  contingency 
which  may  by  possibility  not  take  plnce  within 
a  life  or  lives  in  being  (treating  a  child  in  ita 
mother's  womb  as  in  being)  and  twenty-one 
years  afterwards. 

In  the  case  at  her.  as  the  youngest  grand- 
child must  be  in  being  In  the  lifetime  of  his 
parent,  and  that  parent  was  bom  in  tlie  testa- 
tor's lifetime,  the  devise  to  the  grandcliildreo, 
and  even  the  devise  over  upon  tiie  arrival  of 
the  youngest  grandchild  at  twenty -one  years  of 
age.  to  the  children  of  any  grandchild  deceased 
before  that  time,  must  necessarily  take  effect, 
as  to  every  devisee,  within  a  life  or  lives  in  be- 
ing and  twenty-one  years  aftenrarda,  and  there- 
fore do  not  violate  the  rule  of  the  common  law; 
and  it  is  tmnecessary  to  consider  whether  that 
rule  is  in  force  in  Ohio. 

The  Statute  of  Ohio  of  December  17, 1811,  in 
force  at  the  making  of  this  will  and  at  the  testa- 
tor's death,  imposed  different  restrictions  upon 
grants  and  devises  of  real  estate,  by  enacting 
uiat  "  No  estate  in  fee  simple,  fee  tail  or  any 
lesser  estate  in  lands  or  tenements  lying  within 
this  State,  shall  be  given  or  granted  by  deed  or 
will  to  any  person  or  persons  but  such  as  are  in 
being,  or  to  the  immediate  issue  or  descendants 
of  such  as  are  in  being  at  the  time  of  making 
auch  deed  or  will."  2  Chase,  Statutes,  762. 

It  was  assumed  at  the  argument  and  can 
hardly  be  doubted,  that  tn  this  statute  ttie  words 
"  the  time  of  making  such  deed  or  will,''  which, 
as  applied  to  a  deed,  designate  the  tima  both  of 
Its  execution  and  of  its  taking  effect,  denote,  as 
applied  to  a  will,  the  time  when  it  takes  effect 
by  the  death  of  the  testator  and  not  tbe  date  of 
its  formal  ezecuticm.  By  the  law  of  England, 
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the  question  of  remoteness  depends  upon  the 
state  of  facts  at  the  time  of  tbe  testatra's  death, 
though  differing  from  that  eristing  st  tbe  date 
of  the  wUl.  WUliaTiiM  v.  Teale,  6  Hare.  280, 261; 
Cattiin  v.  Brmen,  11  Hare,  872,  882;  Lewia 
Pern  Supplt.,  68-60.  64;  1  Jarm.  Wilh,  254. 

Under  the  common  law  rule  against  perpetu- 
ities, a  devise  to  a  class,  some  members  of  which 
may  possiblv  not  take  within  thejn«c] 

Snod,  is  wholly  vdd.  Leake  t.  BoUnMon,  2 
eriv.,  868;  PearktY.  Moteley,  0  App.  Caa.  714. 
But  that  is  because,  as  observed  by  Sir  Will- 
iam Qrant,  It  is  the  period  of  vesting  and  not 
the  description  of  the  legatees  that  pnraucea  the 
incapacity,  and  the  devise  is  not  to  some  indi- 
viduals who  are  and  to  some  who  are  not  capa- 
ble of  taking.  2  Meriv.,  888,  890.  The  rule 
of  the  common  law.  1^  which  an  estate  devised 
must  at  all  evCTta  vest  within  a  life  or  Uvea  In 
being  and  twenty-one  years  afterwards,  has  ref- 
erence to  time  and  not  to  persons.  Even  the 
life  or  lives  fai  being  have  no  reference  to  the 
persons  who  are  to  take,  for  the  testator  is  al- 
lowed to  select,  as  tbe  measure  of  time,  the 
lives  of  any  persons  now  In  exIsteDce;  and  thn 
twenty-one  years  afterwards  are  not  regulated 
by  the  birth  or  the  coming  of  a^e  of  any  per- 
son, for  they  begin,  not  with  a  birth  but  with  a 
deoth,  and  are  twenty-one  years  in  gross,  with- 
out regard  to  the  life  or  to  the  coming  of  age 
of  any  person  soever.  Cadell  v.  PtUiiur,  1  CL 
&  F.,  373;  8.  C,  7  Bligh  (N.  R),  302. 

It  is  doubtful,  to  say  the  leiist,  whether  tbe 
like  effect  can  be  attributed  to  the  Statute  of 
Ohio,  which  has  no  reference  to  time  and  only 
avoids  devises  to  persons  who  arc  not  citlicr  in 
being  themselves  nor  the  immediate  issue  or 
immcrliate  descendants  of  pcrsrm.s  in  being  at 
the  time  of  the  makin^  of  the  will.  The  do- 
vise  of  their  p<ireut's  (shiire  to  the  children  of 
any  grandchild,  deceased  before  the  time  of  di- 
vision,would  seem  to  be  valid  as  to  those  great^ 
grandchildren  whose  parent,  a  grandchild  of  the 
testator,  was  living  at  the  time  of  his  death,  be- 
cause they  would  he  immediate  issue  of  a  per- 
son in  being  at  that  time;  and  valid  also  as  to 
any  great-grandchildren  whose  parent,  though 
bom  after  the  testator's  death,  had  died  before 
their  grandparent,  a  child  of  tlie  testator,  be- 
cause thev  would  be.  If  not  immediate  issu^ 
certainly  immediate  descendants  cit  that  child, 
who  was  in  being  at  timt  time;  and  Invalid  as 
to  those  great-grandchildren  only  whose  poroit 
(as  in  tbe  case  of  Mrs.  Madeira,  daughter  of  tbe 
testator's  child  Mary  Trimble),  born  since  the 
testator's  death,  di^  after  their  grandparent, 
and  who,  therefore,  by  reason  of  uie  intcrpod- 
tion  of  the  life  of  their  parent,  were  neither  im> 
mediate  issue  nor  immediate  descendants  of  a  [384] 
person  in  being  when  the  testator  died  See, 
Stetcnton  v.  Evans,  10  Ohio  St.,  a07;  Turk^  v. 
TurUsy,  11  Ohio  St..  178. 

But  however  that  may  be,  the  conclusion,  al- 
ready announced,  that  the  estate  in  remainder 
devised  by  Duncan  McArthur  was  vested  in  all 
his  grandchildren  per  capita,  with  an  ezecutoiy 
devue  over  of  the  shares  of  those  only  who 
should  die,  leaving  issue,  before  the  final  di- 
vision, removes  all  difficulty  in  the  application 
of  the  statute  to  the  shares  devised  to  the  plaint- 
iffs, grandchildren  of  the  testator;  for  uie  do- 
vise  to  grandchildren,  immediate  issue  of  per- 
sons in  ueing  at  the  making  of  the  will,  was 
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clearly  not  prohibited  by  the  statute;  and  even 
under  the  English  rule,  the  executory  devise 
over  of  the  shares  of  deceased  grandchildren  to 
their  children  if  void  for  remoteness,  would  not 
defeat  the  previous  valid  devise  of  a  vested  re- 
mainder to  the  grandchildren,  not  alter  the 
share  which  each  living  grandchild  would  take. 
Cattlin  V.  Brmon  {tupra);  Lord  Selborne,  in 
Pcark»  V.  Moteley  [5  App.  Cas.],  719,  724,  725; 
Ooodier  v.  Johnton,  18  Ch.  D.,  441. 

The  necrasary  conclusion  is  that  these  plaint- 
iffs, being  grandchildren  of  the  testator,  took 
equitable  vested  remainders  under  his  will.  But 
nntO  the  termination  of  the'partleular  est^  by 
the  death  of  all  the  testator  s  chlldTen  and  the 
arrival  at  the  age  of  twenty-one  years  of  the 
youngest  grandchild  who  reached  that  age,  the 
legal  estate  In  fee  being  in  the  executors,  the 
grandchildren  owning  the  equitable  estate  in 
remainder  had  no  right  to  a  conveyance  of  the 
legal  title.  The  present  bill,  filed  little  more 
than  a  year  after  one  of  the  plaintiffs,  who  was 
the  younsest  grandchild  of  the  testator  who 
Urea  to  the  age  of  twenty-one  years,  arrived  at 
that  age,  must  therefore  be  miuntained,  unless 
the  title  of  the  plaintiffs  under  the  will  of  tlieir 
grandfather  has  been  defeated  by  the  decree 
rendered  in  1889,  setting  aside  the  will. 

III.  The  proceedings  relating  to  the  will  of 
Duncan  McArthur  were  had  under  Uie  Statute 
of  Ohio  of  February  18, 1831,  the  material  pro- 
visions  of  which  are  as  follows : 

By  section  7,  a  will  bequeathing  or  devising 
any  personal  property  or  real  estate  may  be 
[38S]  brought,  by  the  executors  or  by  any  person  in- 
terested therein,  before  the  court  of  common 
pleas  and  tlie  testimony  of  the  attesting  wit- 
nesses reduced  to  writing ;  and  if  it  shall  there- 
upon appear  that  the  wfll  was  duly  executed 
and  that  the  testator  was  of  full  age  and  of 
sound  mind  and  memory  and  not  under  any  re- 
straint, the  court  shall  order  the  will,  together 
with  the  proof  so  taken,  to  be  recorded.  By 
section  13,  the  will  is  to  be  recorded  in  every 
county  in  which  there  Is  any  land  devised.  By 
section  16,  if  the  executor  named  in  any  will 
dies  or  refuses  toact,  or  if  no  executor  is  named 
therein,  the  court  may  receive  the  probate  of  the 
will  and  grant  letters  of  administration  with  the 
will  annexed.  The  statute  also  contains  the  fol- 
lowing sections : 

"  Sec.  20.  If  any  person  interested  shall, 
within  two  years  after  probate  had,  appear,  anu 
by  bill  in  chancery  contest  the  validity  of  the 
will,  on  issue  sbiJl  be  made  up,  whether  the 
writing  produced  be  the  last  will  of  the  testator 
or  testatrix  or  not ;  which  shall  be  tried  by  a 
Jury,  whose  rerdict  shall  be  fin^  between  the 
parties,  saving  to  the  court  the  power  of  grant- 
ing a  new  trial,  as  in  other  cases ;  but  if  no 
person  a^ipcar  in  that  time,  the  probate  shall  be 
forever  binding ;  saving  also  to  mf ants,  married 
women,  and  persona  alMcnt  from  the  State  or  of 
Insane  mind  or  in  captivity,  the  like  period  after 
the  removing  of  their  respective  tSsaUlities." 

"  8ec  Appeals  may  be  had  from  the  de- 
cislon  of  the  court  of  common  pleas  to  the 
Supreme  Court,  when  any  will  or  other  matter 
relating  thereto  shall  have  been  contested."  8 
Chase,  Statutes,  1786-1788. 

The  forms  of  procedure,  thus  prescribed  with 
regard  to  the  original  probate  of  a  will  and  the 
subsequent  setting  asiae  of  the  probate,  are  in 
118  U.  S. 


some  respects  peculiar,  and  their  effect  has  been 
fully  defined  by  decisions  of  the  Supreme  Court 
of  Ohio. 

The  original  probate  on  the  testimony  of  the 
attesting  witnesses,  under  section  7,  u  anal- 
ogous to  the  probate  in  England  In  common 
form.  The  sulwequent  proceeding  by  bill  in 
equity,  under  section  20,  to  contest  the  validity 
01  the  will,  is  analogous  to  the  probate  in  solemn 
form  by  the  executor  upon  being  cited  in  by  the 
next  of  kin  ;  and  the  |uii8diction  exercised  by 
the  court  and  Jury  is  virtually  that  of  a  court  of 
probate.  Both  stages  of  the  proceedings  extend  [386] 
to  the  real  estate  as  weil  as  to  the  personal  prop- 
erty, differing  in  this  respect  from  the  former 
Engli^  probates.  Upon  the  subsequent  contest, 
as  upon  the  original  probate,  the  only  issue  is, 
will  or  no  will,  and  the  court  has  not  the  powers 
of  a  court  of  construction,  and  has  no  authority 
to  pass  upon  the  question  whether  the  devises  in 
the  will  are  void  for  remoteness.  Mean  t. 
Mean,  16  Ohio  St.,  90. 

The  form  of  issue  being  prescribed  by  the 
statute,  no  answer  is  necessary,  and  if  one  Is 
filed,  it  cannot  be  read  at  the  trial  of  the  Issue. 
OrcenY,  Green,  6  Ohio,  378.  The  position  of  the 
parties  on  the  record,  as  plaintiffs  or  defendants, 
h  immaterial ;  all  are  actors  ;  and  if  some  of  the 
heirs  are  made  plaintiffs  and  some  defendants, 
all  have  an  equal  right  to  contest  the  will. 
Runyan  v.  Price,  16  Ohio  St.,  1, 6 ;  Bradford  v. 
Andrem.  20  Ohio  St.,  308,  220. 

The  bill  in  equity  is  so  far  in  the  nature  of  SD 
appeal  from  the  original  probate,  that  the  same 
issue  is  to  be  tried  anew.  Saynet  v.  Haynet,  83 
Ohio  St.,  598,  618.  But,  strictly  speaking,  it  is 
on  original  proceeding  on  the  clinncery  side  of 
the  court  of  common  pleas,  and  does  not,  until 
final  decree,  vacate  or  affect  the  probate.  "The 
statutory  contest  of  a  will  lacks  the  essential 
elements  of  an  appeal.  It  has  not  the  same  par- 
ties as  in  the  court  below.  In  the  latter,  in  fact, 
it  is  purely  ex  parte,  while  in  thecommon  pleaa 
\\,\& inter parte$."  Bradford  v.  AndreioM,  20 Ohio 
St.,  222.  The  original  probate  cannot  be  im- 
peached, except  in  the  form  of  proceeding  jjiven 
by  the  statute.  Swaxey  v.  Btaekman,  8  Ohio,  5, 
19 ;  Bailey  V.  BaHev,  8  Ohio,  239.246 ;  MoeierT. 
ffamum,  39  Ohio  St.,  220.  Even  while  such  a 
procee<Ung  is  pending,  and  until  setasidet^the 
final  decree  therein,  the  probate  is  conclusive 
evidence  of  the  validity  of  the  will,  as  against 
all  persons,  in  a  collatNal  suit.  Rroan  t.  Bur- 
dick,  25  Ohio  St,  260. 

In  a  proceeding  under  the  statute  to  contest 
the  validity  of  a  will,  it  is  error  to  render  final 
judgment  upon  a  demurrer  to  the  answer ; 
because  the  provision  of  the  statute,  requiring 
an  issue  to  be  made  up  and  tried  by  a  jury,  is 
imperative  in  its  terms,  and  "  was  deliberately 
enacted  with  a  view  to  prevent  a  disposition  of  t****^-" 
ca-ses  for  the  contest  of  wills  upon  the  mere  con- 
sent or  acquiescence  of  parties  in  any  form." 
Walker  v.  Walker,  14  Ohio  St,  167, 176. 

If  a  bill  to  contest  the  validity  of  a  will  Is  ^ 
seasonably  filed  by  on  infant  heir  who  is  within 
the  saving  clause  of  the  statute,  and  there  is  no 
defect  of  parties  defendant,  and  the  instrument 
is  found  to  be  no  will,  the  proper  decree  is  to 
annul  the  whole  order  of  probate.  Meeee  v. 
£e^it,  10 Ohio, 862.  Butpersonsclaimingunder 
the  will  admitted  to  probate.wbo  are  not  nude 
defendants  to  the  bul  to  set  it  otide,  are  not 
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booDd,  nor  are  their  lightB  affected,  bj  the  de- 
cree upon  that  bill ;  and  Uiey  may  treat  it  as  a  nul- 
lity, and  maintain  actions  against  anyone  claim- 
ing under  it,  for  lands  de^sed  to  them  by  the 
wil]  as  origiQBlly  admitted  to  probate.  M>U  t. 
Lamb.  17  Ohio  St..  374. 

The  caM  of  Salt  t.  Lamb,  just  referred  to, 
decided  in  1867,  has  so  Important  a  bearing  on 
the  case  at  bar  that  it  will  be  appropriate  to  state 
it  with  some  falloess.  Sarah  Stevenson  devised 
land  to  her  brother  George  for  life,  and  after  bis 
death  to  be  sold  and  divided  between  his  four 
danghters,  and  apiminted  him  her  executor. 
Upon  a  bill  in  chancery,  filed  under  the  statute, 
Against  him  aod  anoiber  brother  by  the  other 
brothers  and  sisters  and  heirs  at  law  of  the  tes- 
tatrix (to  which  those  daughters,  the  devisees  in 
remainder,  were  not  made  parties),  alleging  that 
the  wit]  was  nut  duly  executed  and  that  the 
testatrix  was  of  unsound  mind,  and  an  answer 
filed  by  him  denying  these  allegations,  the  court 
in  182^,  without  framing  or  submitting  any 
issueto  a  juij,  enteredadecreesetttng aside  the 
will.  In  1827,  upon  a  petition  for  partition 
between  the  brothers  and  risters  of  the  testatrix , 
the  land  was  ordered  to  be  sold,  and  was  sold 
■and  conveyed  to  a  stranger,  who  afterwards 
sold  and  conveyed  it  to  another  person.  Gcor^ 
died  in  1868,  and  his  four  daughters  with  their 
husbands  brought  an  action  against  the  lost  pur- 
chaser and  the  heirs  at  law  of  tlie  testatrix  to 
recover  the  land. 

That  case  was  elabomtely  aiid  learnedly  ar- 
gued, and  the  defense  was  rested  on  similar 
grounds  to  those  taken  in  the  case  at  bar.  It  was 
contended  that  the  suit  to  contest  the  validity  of 
the  will  was  a  proceeding  in  rem;  that  the 
[388]  plaintiffs  were  not  necessary  parties  to  It ;  that 
they  were  parties  by  representation  of  G<orge 
Stevenson,  the  executor,  who  appeared  and 
filed  an  answer  in  the  cause  and  defended  their 
Interests  ;  that  If  they  should  have  been  made 
parties,  the  omission  to  make  them  parties  did 
not  render  the  decree  void  against  them  and 
could  be  availed  of  only  by  applying;  to  the 
court  in  which  that  cause  was  pending  to  be 
made  parties,  or  by  proccKiings  in  that  court  to 
impeach  the  decree  for  Irrwalarity  ;  and  that 
tliey  might  not  have  been  wiuin  the  jurisdiction 
of  the  court  and  subject  to  its  process,  and  after 
so  great  a  lapse  of  time  it  must  be  presumed  that 
the  court  for  good  reasons  declined  to  order 
them  to  be  brought  in.   17  Ohio  St..  881,  883. 

But  the  Supreme  Court  of  Ohio,  after  observ- 
ing that  it  had  been  expressly  decided  in  Walkor 
V.  WaUur.  above  cited,  that  the  omission  of  a 
jury  rendered  the  decree  at  least  voidable  on  ap- 
peal and  that  it  was  uonecessarv  to  determine 
whether  that  omission  rendered  the  decree  ab- 
solutely void,  gave  judgment  in  favor  of  the 
plaintiffs,  upon  the  ground  that  not  havine 
been  mode  parties  to  the  bill  to  set  aside  the  will, 
their  rights  under  the  will  as  originally  admit- 
ted to  probate  were  not  affected  by  the  decree 
«nd  might  be  asserted  in  this  action.  Jvdge 
Welch,  delivering  the  opinion  of  the  whole 
court,  said:  "  But  whatever  effect  may  be  given 
to  the  decree,  or  to  the  verdict  of  a  jury  in  such 
case,  we  have  no  hesitation  in  saying,  that  that 
effect  must  be  confined  to  '  the  parlies'  in  the 
cause.  The  words  '  tlte  parties,'  in  the  section 
quoted,  can  have  no  other  legitimate  meaning 
than  thfU  of  parties  to  the  proceeding.   This  is 
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theii'  primaiy  legal  meaning,  and  that  snch  is 
their  Import  here  fs  guite  obvious  from  their 
being  used  in  connection  with  the  subject  of  a 
'  bill  in  chancery,'  which,  of  itself.  Implies 
proper  parties.  That  meaning  is  made  still  more 
obvious  from  the  fact  that  to  give  the  words  any 
other  meaning  would  do  injustice,  by  depriving 
persons  in  interest  of  a  day  in  court  The  mean- 
ing cannot  be  partiee  in  interett,  because  euch 
h^  been  spoken  of  before  as  '  persons  inter- 
ested.' And  in  the  subsequent  clause,  where  the 
effect  of  the  probate  is  declared,  it  is  said  it 
'shall  be  forever  binding,*  withoutnamiogany 
parties  upon  whom  it  is  to  be  so  binding.  If  the 
same  meaning  was  intended  In  both  places,  why  [389] 
were  diffa%nt  forms  of  expression  employed  t 
"Wliy  use  the  words '  between  the  parties '  in  the 
one  case,  and  omit  them  in  the  other  ?  It  aeems 
to  us  quite  plain  that  it  was  because  the  inten- 
tion was  to  erprets,  what,  in  fact,  ought  to  be 
implied  in  all  proceedings  in  '  chancery,'  that 
none  tut '  the  parties '  to  the  proceeding  were  to 
be  bound  thereby."  "  The  decree  setting  aside 
the  will.  If  bindiuK  at  all,  was  binding  only 
'  between  the  parties ; '  and  it  binds  those  pnrties 
by  way  of  estojipel.  Although  the  will  may  be, 
in  fact,  a  lawful,  valid  will,  the  parties  to  the 
decree  are  estopped  by  it  from  aaacrting  or  prov- 
ing it  to  be  such  will.  But  the  plaintiifs  are  not 
so  estopped.  As  to  them,  it  is  a  valid  and  sub- 
sisting will.  They  are  still  estopped  by  the 
probate  from  denying  that  it  is  such  will.  It  is 
to  them  as  though  tlie  chanceiy  case  bad  never 
been  commenced.  Their  rights  stand  wholly 
unaffected  by  the  proceeding."  17  Ohio  St., 
385-387. 

In  Bradford  v.  Andrew,  ^bove  referred  to, 
decided  in  1870,  it  was  held  that  where  a  pro- 
ceeding to  contest  the  validity  of  a  will  was 
commenced,  within  the  statutory  period  of  llm*' 
itation,  by  some  of  the  heirs  only,  the  right  of 
action  was  saved  to  other  heirs  who  were  ulli- 
mately  made  parties,  and  who  by  their  answers 
joined  in  the  prayer  to  set  aside  the  will,  al- 
though they  were  not  brought  into  the  case 
until  after  the  period  of  limitation  had  expired. 
In  the  opinitm  of  ^e  court,  also  delivered  by 
Ju^  Welch,  it  was  said :  "  If  anv  perscn  in- 
terested appears  and  In  good  faith  files  his  peti- 
tion for  a  contest,,  the  statute  entities  him  to  a 
trial  and  the  verdict  of  a  jury  touching  the  va- 
lidity of  Ibe  will ;  and  thatverdict  wUl  be  bind- 
ing upon  all  parties  who  may  be  before  the 
court  as  each  at  the  time  of  its  rendition.  The 
interest  of  the  partips  is  joint  and  inseparable. 
Substantially  this  is  a  proceeding  in  rem,  and 
the  court  cannot  take  jurisdiction  of  the  subject- 
matter  by  fractions.  Ilie  will  is  indivisible,  and 
the  verdict  of  the  jury  either  establish^  it  aa  a 
whole  or  wholly  sets  ft  aside.  To  save  the  right 
of  action,  therefore,  to  one  is  necessarily  to  save 
ittoall.  The  case  belongs  to  that  class  of  actions 
where  the  law  is  compelled  either  to  hold  the 
rights  of  all  parties  in  intereBt  tobenTedor  all 
to  be  barred." 

It  is  contended  by  the  defendants  in  the  pres*  [3901 
ent  case  that  this  decision  Is  inconsistettt  with 
that  in  Sbit  v.  Lamb.  But  we  perceive  no  in- 
consistency. Apart  from  the  improbability  that 
the  court,  speaKing  by  the  same  Judge  as  in 
Holt  V.  LarrA,  only  three  years  before,  intended 
to  overrule  or  to  cast  a  doubt  upon  that  case 
without  motioning  it,  the  observation  In  the 
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first  sentence  of  tbe  statement  relied  on,  that  the 
verdict  will  be  binding  upon  all  parties  who 
may  be  before  the  coort  as  such  at  the  time  of 
its  rendition,  as  well  as  the  further  explicit 
sfflrmation,  already  quoted,  that  the  proceeding 
to  set  aside  the  will  fs  inter  porta,  clearly  shows 
that  the  court  bad  no  thought  of  holding  that 
anyone  claiming  under  the  will  once  admitted 
to  probate  was  bound  by  the  decree  setting  it 
asiae,  who  had  not  been  made  a  party  to  the  suit 
in  which  it  was  rendered.  20  Ohio  St.,  SIS,  222. 

In  Rfformcd  Pret.  Churth  T.  Ndton,  85  Ohio 
St.,  688.  decided  In  1880,  m  a  proceeding  by 
beirs  at  law,  under  the  statute,  to  contest  the 
validity  of  a  wilt,  the  executors  and  all  the  dcv- 
iflocs  and  legatees  were  made  defendants,  ex- 
cept one  person  to  whom  the  will  gave  a  silver 
watch  ;  and  it  was  held  that  the  omission  to 
make  this  legatee  a  party,  before  trying  the 
issue  and  rendenng  the  decree  setting  aside  the 
will,  was  error,  for  which  those  who  had  been 
made  defendants  and  taken  part  in  the  trial 
might  obtain  a  reversal  of  the  decree,  although 
the  objection  was  not  taken  below.  The  court 
snid  :  *'  It  is  the  duty  of  the  plaintiff,  instituting 
a  suit  to  settle  aoontroTersy,  to  see  that  the  nec- 
essary parties  are  brouebt  before  the  court." 
And  after  referring,  Witbout  intimating  any 
doubt  of  tbe  correctness  of  the  decision  therein, 
Co  HeU  T.  Lamb,  as  a  case  in  which  no  question 
anse  as  to  the  decree  being  reversible  in  error, 
but  the  effect  of  the  decree  was  drawn  in  ques- 
tion in  a  collateral  suit,  and  in  which  it  was  held 
that  the  parties  to  the  suit  in  which  the  decree 
was  rendered  were  bound  the  decree,  and  it 
was  not  void  as  to  them,  but  that  as  to  all  other 
persons  in  intoest  the  decree  was  Told,  the 
court  observed  that "  As  it  was  held  to  be  void 
as  to  some  of  the  persons  in  Interest  and  bindiojc; 
as  to  others,  in  respect  to  the  same  property,  it 
[39 1  j  would  seem  to  be  necessarily  erroneous  as  to  the 
parties  to  the  suit ; "  and  referred  to  the  decision 
of  the  Court  of  Appeals  of  Kentucky  in  Single- 
ton  T.  Singleton,  8  B.  Mon.,  840,  856,  as  taking 
m  different  view  of  the  effect  of  sach  a  decree, 
and  holding  that  the  verdict  must  be  binding 
upon  all  interested  In  the  will,  or  not  binding 
upon  any,  and  yet  recognizing  the  absence  of  a 
necessary  party  to  the  decree  to  be  ground  for 
its  reversal  on  error.   85  Ohio  St..  642-644. 

The  decision  of  tbe  Supreme  Court  of  Ohio 
in  Holt  T.  Lambf  eighteen  years  ago,  recognized 
br  the  same  court  thirteen  years  afterwards  in 
S^orm^  Pretbpterian  Church  v.  Ndton  as  es- 
tablishing that,  under  the  Statute  of  Ohio,  a  de- 
cree setting  aside  a  will  was  void  as  against  all 
pei*sons  in  interest  who  were  not  parties  to  the 
suit  in  which  it  was  rendered,  and  never  im- 
pugned or  doubted  in  that  State,  must,  upon  a 

aucslion  of  the  construction  of  a  Statute  of 
ihio,  the  effect  of  the  will  of  a  citizen  of  Ohio 
admitted  to  probate  in  Ohio,  and  the  title  of 
land  in  that  State,  be  accepted  by  tbia  court  as 
conclusive  evidence  of  the  law  of  Ohio,  even  if 
a  different  construction  has  been  given  to  simi- 
lar statutes  by  the  courts  of  other  States.  Mc- 
^c«n  v.i^fani^,  5  Cranch,  32;  Polk-<r.  Wendal, 
»Cranch,87;  T/iatehery.  i%»tffitt,6Wheat.,119; 
Elmendorf  v.  Taylor,  10  Wheat.,  152;  Suydam 
V.  Williamton,  24  How.,  427  [65  U.  S..  XVI.. 
742];  Chrittp  v.  PiHdgeon,  4  Wall.,196[71  U.  8., 
XVIII..8221;  WiUiamt  v.  J«r(iond,18WalL, 
806  [80  U.  8.,  XX.,  088].   It  is  therefore  un- 
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important  to  consider  how  far  the  terms  of  the 
statutes  of  other  States,  construod  by  the  courts 
of  those  States  in  the  cases  cited  by  the  defend* 
ants,  corresponded  to  those  of  the  Statute  of 

Ohio. 

The  case  of  th^asar  v.  Jennittm,  106  IT.  S.,  IBl 
[XXVII.,  1811,  arose  under  a  wholly  different 
statute  of  the  State  of  Michigan,  providing  for 
an  ordinary  appeal,  which  vacated  the  original 
probate;  and  tbe  point  decided  by  this  court, 
m  accordant  with  decisions  of  tbe  Supreme 
Court  of  Michigan,  was  that  on  such  an  appe^. 
although  taken  by  the  heirs  at  law  separately, 
the  validity  of  the  will  was  a  single  issue,  as  re- 
garded all  the  parties  who  appeared  and  con- 
tested it. 

Tbe  general  mle  in  equity,  in  accordance 
with  the  fundamental  pnnciples  of  justice.  Is 
that  all  persons  interested  in  the  object  of  a  suit  [ 392] 
and  whose  rights  wDl  be  directly  affected  bj 
the  decree  must  be  made  parties  to  the  suit 
Exceptions  to  this  rule  have  been  admitted, 
from  considerations  of  necessity  or  of  para- 
mount convenience,  when  some  of  the  persons 
interested  are  out  of  the  jurisdiction  or  not  in 
being,  or  when  the  persons  interested  ore  too 
numerous  to  be  all  brought  In.  But  in  every 
case  there  must  be  such  parties  before  the  court 
as  to  Insure  a  fair  trial  of  the  issue  in  behalf 
of  all. 

The  plaintiffs  in  the  present  case,  being  as 
yet  unborn,  could  not  of  course  have  been  made 
actual  parties  to  the  suit  in  which  the  decree 
setting  a'^ide  the  will  of  their  grandfather  was 
rendered;  and  the  question  remaining  to  be  con- 
sidered is,  whether  there  was  snch  a  virtual  rep- 
resentation of  their  interests  that  th^  are  bound 
by  the  decree.  This  question  cannot  be  satis- 
factorily or  intelligibly  treated  without  first  t» 
capitulating  the  facts. 

The  will  was  originally  admitted  to  probata 
on  tbe  testimony  of  the  attesting  witnesses;  let- 
ters testamentary  were  issued  to  the  two  sur- 
viving executors  of  the  three  named  in  the  will, 
and  to  Mrs.  Coons,  a  daughter  of  the  testator, 
appointed  by  the  court  of  probate,  pursuant  to 
the  provisions  of  tbe  will,  in  the  place  of  the 
one  who  died  before  the  testator;  and  the  three 
executors  so  appointed  were  qualified  and  gave 
bond,  and  took  upon  themselves  the  executor- 
ship. 

The  bill  in  equity  to  contest  the  validity  of 
the  will  was  fllra  1^  Allen  C.  HcArthur,  one 
of  the  five  surviving  children  and  heirs  at  law 
of  the  testator,  ana  afterwards  the  father  of 
these  plaintiffs.  The  defendants  in  that  bill 
were  tiie  testator's  four  other  surviving  chil- 
dren and  heirs  at  law,  namely:  James  McD.  Mo- 
Arthur,  Mrs.  Coons,  Mrs.  Anderson  and  Mrs. 
Trimble,  and  the  husbands  of  Mrs.  Anderson 
and  Mrs.  Trimble;  all  tbe  ^fldren  who  bad 
then  been  bom  of  those  four  children  of  the 
testator,  and  who  were  all  then  under  age, 
namely:  three  children  of  James  McD.  McAr- 
thur.  one  child  of  Mrs.  Coons,  one  child  of 
Mrs.  Andei-son  and  one  child,  horn  pending  the 
suit,  of  Mrs.  Trimble;  the  son,  daughter  and 
son-in-law  of  Mrs.  Kercheval,  a  deceased  dau^- 
ter  ol  tbe  testator;  the  husband  and  three  sons 
of  Mrs.  Bourne,  another  deceased  daughter  of 
the  testator;  and  Samson  Mason  and  Samuel  F.  C393] 
Vinton,  as  devisees  in  trust  of  lands  not  now  In 
question. 
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The  joinder,  as  defendants  in  that  suit,  of 
Mrs.  Eercheval's  and  Mrs.  Bourne's  children, 
and  of  Hason  and  Vinton,  trustees,  Is  unim- 
portant and  mav  be  laid  out  of  considemtion; 
because  the  will  gave  to  those  children  no  es- 
tate in  lands,  in  fee  or  for  life,  legal  or  equi- 
table; and  Mason  ajid  Vinton  refused  to  accept 
their  trust,  and  by  answer  formally  dischumed 
all  interest  In  the  lands  deviaed  to  them. 

No  executor  and  general  trustee  under  the 
will  was  made  a  defendant  In  the  capacity  of 
executor  and  trustee.  The  three  executors  who 
had  previously  qualified  and  acted  had  resigned, 
and  their  resignations  bad  been  accepted  by  the 
coiirt  of  prolMite;  two  of  them  a  few  days  be- 
fore the  bill  was  filed,  and  the  third  while  it 
was  pending;  and  no  successor  of  either  and  no 
administrator  with  the  will  vmexed  was  ap- 
pointed. 

The  only  parties  to  that  suit,  then,  so  far  as 
is  imUerial  to  the  question  before  us,  were  a  son 
and  heir  at  law  of  the  testator,  as  complainant, 
and  the  other  four  children  and  heirs  at  law, 
and  the  CTondchildren  then  in  being,  each  a 
minor  child  of  one  of  those  four  children,  as  de- 
fendants. The  bill  alleged  that  these  were  the 
only  persons  specified  in  the  will  or  having  an 
Interest  in  it,  and  were  the  only  h^rs  and  per- 
sonal  repi^esentutivcs  of  the  testator.  That  all 
the  beirs  at  law  were  before  the  court  is  true, 
for  the  five  children,  with  Uie  Eercheval  and 
Bourne  grandchildren,  were  the  heirs  at  law. 
But,  according  to  the  will,  the  children,  as  well 
as  the  grandchildren,  took  merely  eqiutablc  in- 
terests. To  none  of  them  was  any  legal  title 
devised.  The  five  present  plaintins,  children 
of  the  complainant  in  that  suit,  as  well  as  the 
children  afterwards  bom  of  the  testator's  other 
surviving  children,  all  grandchildren  of  the  tes- 
tator aua  entitled  under  the  will  to  share  with 
his  other  grandchildren  were  not  parties  and, 
being  yet  unborn,  could  not  be  personally  made 
parties.  And  although  the  testiUor,  to  secure 
the  interests  of  all  bis  children  and  grandchil- 
dren, under  the  will  and,  as  he  declared,  to  pre- 
vent them  from  being  defrauded  or  imposed 
upon,  bad  devised  the  legal  title  in  fee  to  his 
executors  and  their  successors  and  committed 
[394J  tQ  them  the  execution  of  the  trusts  which  be 
created,  yet  no  personal  representative  of  the 
testator,  no  executor  or  trustee  appointed  under 
the  will  and  no  administrator  with  the  will  an- 
nexed  was  a  party  to  the  proceeding,  at  the 
time  of  the  trial  of  the  issue  and  the  rendering 
of  the  final  decree  setting  aside  the  will  and  an- 
nulling the  probate. 

The  onlv  parties  to  that  proceeding  who  were 
of  age  ana  capable  of  representing  tlieniselves, 
were  the  heirs  at  law,  Interested  to  set  aside  the 
will,  and  one  of  whom,  afterwards  father  of 
the  present  plaintilfs,  filed  the  bill  for  that  pur- 
pose. The  guardian  ad  litem,  appointed  to  rep- 
resent the  opposing  interest,  under  tiie  will,  of 
each  minor  graudcliild  then  in  being,  was  either 
its  parent,  interested  as  an  heir  at  law  and  as  a 
party  to  the  suit  in  his  own  right,  to  defeat  the 
will,  or  was  the  huslmnd  of  such  a  parent  and 
heir  at  law.  Each  of  the  persons  so  appointed 
confessed  in  U)C  answer  filed  In  his  own  behalf 
all  the  allegations  of  the  bill,  and  in  his  answer 
as  guardian  neither  admitted  nor  denied  tho.se 
allegations.  All  the  apminlinents  of  the  guard- 
ians ad  litem  were  made,  all  the  answers  were! 
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filed,  and  the  issue  to  the  jury  was  ordered,  hk 
that  suit,  and  the  resignatitm  of  thf  aote 
maining  executrix,  who  was  also  one  of  tha 
heirs  at  law  and  guardians  ad  litem,  was  tend- 
ered and  accepted  in  the  cotut  of  probate,  oa 
one  and  the  same  day,  within  a  week  before  tht 
verdict  and  final  decree. 

The  cbarges.made  in  the  present  bill,  of  actoal 
fraud  and  conspiracy  In  iwocurlng  that  decree^ 
having  been  denied  In  the  answers,  and  the 
plaintiffs,  by  setting  down  the  case  tor  heariu 
upon  bill  and  answers,liaving  admitted  the  trau 
of  all  statements  of  fact  in  true  answers,  must  ha 
taken  to  bedisproved.  Those  who  tookpartin 
obtaining  that  decree  may  have  thought  thai 
they  were  doing  the  best  thing  for  all  persons 
interested  in  the  estate.  But  it  is  impoutble  to 
read  the  record  of  thatcase  without  being  latia- 
fled  that  the  Terdict  and  decree  were  entered 
without  any  real  contest,  and  that  the  hein  it 
law,  whose  interest  it  was  to  set  aside  the  will, 
in  fact  controlled  both  sides  of  the  controver^: 
the  attack  upon  the  will,  as  heirs  and  aspartiei 
in  their  own  right;  the  defense  of  the  will,  as 
euardians  ad  litem  of  the  only  devisees  brouj^ 
Before  the  court. 

The  appointment  of  persons,  having  adverse  It 
interests,  to  be  guardians  ad  litem  of  toe  grand- 
children then  living  und  made  parties  defend- 
ant, may,  so  far  as  those  parties  wcrecoDcemed, 
have  been  a  mere  irregularity,  in  the  mode  of 
proceeding,  for  which  they  could  not  afterwards 
collalerallv  impeach  the  decree.  Oolt  v.  Oatt 
[ante,  520].  But  neither  the  living  grandchil- 
urcu  nor  the  guardians  appointed  to  represent 
them  could  represent  the  estate  devised  b?  the 
testator  to  bis  executors  in  trust  for  unborn 
grandchildren  and  great-grandchildren. 

In  suits  aifecting  the  nghts  of  residuary  leg- 
atees or  of  next  of  un,  the  general  rule  is  that 
all  the  members  of  the  class  must  be  made  par^ 
ties,  l/av&tte  v,  Fbnning,  4  Johna.  Cb.,  199; 
DOart  V.  Dehnrt.  2  H.  W.  Green  fN.  J.;,  471; 
HaiekiTUv.  Havokina,  1  Hare,  543, 046  and  note; 
Calvert,  parties, 3d ed., 49, 287.  Wlieretheyan 
numerousand  only  some  of  them,  togetherwith 
the  executor  and  trustee  under  the  will,  are 
made  parties,  the  court,  upon  being  satisfied 
that  it  lias  a  sufficient  number  before  it  to  secure 
a  fair  trial  of  the  (question  at  issue,  may  bear 
the  cause.  Bradmn  v.  Harpur,  Amb.,  874; 
Barvey  v.  Harvey,  4  Beav. ,  315,  and  5  Beav.,I$l 
But  it  would  seem  that  the  decree  must  fae 
without  prejudice  to  the  rightsof  these  who  are 
not  made  parties  and  who  do  not  come  in  be* 
fore  the  decree.  Uarceyv.  Harvey,  5Beav.,  189; 
Willata  V.  BuAy,  5  Beav.,  193,  200;  PotoeU  v. 
WrigM,  7  Beav.,  444,  450;  Calvert,  Parties,  73; 
Hallett  V.  HaUeU,  3  Paige.  15;Hule48in£quit7, 
1  How.,  Ivi  [Bk.  30,  L.  ed.,  9161.  And  when 
a  suit  is  brought  by  or  against  a  few  individuals 
as  representing  a  niunerous  class,  that  fact  must 
be  alleged  of  record,  so  as  to  present  to  the  court 
the  question  whether  sufficient  parties  are  be- 
fore It  to  properly  represent  the  rights  of  alL 
Lanchetter  v.  T/umptm,  6  Madd..  ^  18;  CalT> 
ert.  Parties,  44,  169. 

Li  the  proceeding  to  contest  the  validity  of 
Duncan  McArthur  s  will,  on  the  contrary,  m 
far  from  the  attention  of  the  court  being  called 
to  any  such  question,  It  was  positively  alleged 
in  the  bill  and  not  contradicted  in  any  of  lia 
answers,  that  those  named  as  parties  in  the 
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bill  wm  the  only  penons  spedfled  In  tbat  wtll, 
and  the  only  persons  having  an  interest  In  it. 
Under  the  Ohio  Statute  and  decisions,  the  court 
[396]  had  nothing  to  do  with  the  construction  or  the 
legal  effect  of  the  provisions  of  the  will,  but  bad 
omy  to  try  the  question  of  will  or  no  will  as  be- 
tween the  parties  before  it,  and  with  no  effect 
upon  the  rights  of  tbose  not  made  parUes.  The 
rights  of  those  infant  grandchildren  who  were 
made  defendants,  to  show  cause  against  the  de- 
cree, were  saved  by  the  express  terms  of  the 
statute  and  of  the  decree  itself  until  their  com- 
ing of  age  and  for  six  months  afterwards;  and 
no  provision  was  made  for  the  preservation  of 
the  rights  of  after-bom  grandchildren. 

But  the  graver  objection  is,  that  at  the  time 
of  rendering  the  decree  the  court  had  before  it 
no  one  representing  the  office  of  the  executors, 
or  the  trust  estate  devised  to  them. 

A  trustee  who  has  large  powers  over  the 
irust  estate  and  importnnt  duties  to  perform 
with  respect  to  it  is  a  necessary  party  to  a  suit 
brought  by  a  stranger  to  defeat  the  trust;  and 
often  sufficiently  represents  the  beneficiaries. 
Calvert,  Parties,  378;  Kerriaon  v.  Stevwrt,  98 
U.  8.,  155,  160  [bk.  28,  L.  ed.,  848, 845];  Camp- 
bell T.  Wataon,  8  Ohio,  408.  Where  such  a 
trustee  for  a  mnrried  woman  was  not  made  a 
party,  Mr.  Jvttiee  Sillier,  delivering  the  judg- 
ment of  this  court  reversing  the  decree,  said: 
"  How  the  decree  can  clear  the  property  of  this 
trust  without  haviog  the  trustee  before  the  court, 
it  Is  difficult  to  see.  This  was  the  object  of  the 
suit;  but  bow  can  it  be  made  effectual  for  that 
purpose  in  the  absence  of  the  person  in  whom 
the  title  is  vested?"  (ySara  v.  MaeConnell,  93 
U.  8.,  160,154  fbk.  28,  L.  ed.,  840,  848]. 

When  a  will  has  been  once  admitted  to  pro- 
bate, the  estate,  so  long  as  the  probate  remains 
unrevoked,  can  only  be  administered  by  the  ex- 
ecutor or  t^ao  administrator  with  the  will  an- 
nexed. The  executor  1b  the  principal  and  the 
necessary  representative  of  the  estate  vested  in 
liim,  and  of  all  those  interested  in  it;  "  The  ex- 
ecutor," said  Lord  Hardwicke,  "  in  all  cases 
sustaining  the  person  of  the  testator  to  defend 
the  estate  for  him,  creditors  and  legatees."  Pea- 
cock V.  Monk,  1  Yes.  Sr.,  137, 181.  By  the  set- 
tled doctrine  of  the  English  ecclesiastiou  courts, 
Itt  any  proceeding  to  contest  the  probate  or  the 
rejection  of  a  wui  or  to  compel  probate  In  sol- 
emn form,  the  executor  is  a  necra^iry  party  and. 
unless  fraud  or  collusion  is  suggested,  the  only 
party,  to  represent  the  will.  The  executor,  in 
[397]  the  words  of  Sir  John  Nicholl,  "prima  facie 
is  to  be  considered  as  para  principalta  or  tegiti- 
nut  cimtradictor";  Wood  v.  Medleg,  1  Hagg. 
Eai.,  645.  668;  and,  as  observed  by  Sir  Her- 
bert Jenner,  "  represents  and  is  the  protector 
of  the  legatees  under  the  will,  being  specially 
entrustea  hj  the  deceased  with  the  care  and 
management  of  bis  property  and  to  see  his  in- 
tentions carried  into  effect,  ffaj/le  v.  Saated, 
1  Curt.  Ecc.,  386,  340,  341.  When  there  has 
been  a  probate  in  common  form  and  there  is  no 
executor,  the  administrator  with  the  will  an- 
nexed is  the  proper  party  to  be  cited  to  prove 
the  will  in  solemn  form  or  to  show  cause  why 
an  intestacy  should  not  be  declared.  Oaaeoyne 
T.  Chandler,  3  Cas.,  t.  Lee,  341. 

By  the  devise  in  fee  to  these  executors,  their 
appointment  tn^  the  court  of  px)hate,  and  their 
acceptanceof  Uie  trust,  the  l^al  title  In  the  real 
lis  U.  8. 


estate  under  the  will  vested  in  them .  The  anb- 
sequent  acceptance,  by  that  court,  of  their  rcs- 
ignation  of  the  office  of  executors  no  doubt  dis 
charged  them  from  the  performance  of  the  du- 
ties of  executors  and  trustees  under  the  will. 
But  the  legal  title  In  the  real  estate,  which  had 
once  vested  in  them,  could  not  be  devested  with- 
out a  conveyance  or  a  decree  of  a  court  of  chaa- 
ceiy  or  an  appointment  by  the  court  of  probate 
of  new  executors  and  tnistees  In  accordance 
with  the  will.  At  common  law,  a  conveyance, 
sanctioned  or  ordered  by  a  co\irt  of  competent 
jurisdiction,  or  at  least  a  new  appointment  pur- 
suant to  the  instrument  by  which  the  trust  was 
created,  would  be  necessaty  to  devest  the  title  of 
eachtnistee;  and  no  statute  or  decision  In  Ohio, 
establishing  a  different  rule  in  this  respect,  has 
been  brought  to  our  notice.  The  three  executors 
and  trustees  who  had  once  accepted  and  acted  as 
such,  therefore,  still  held  the  legal  title,  /n  B» 
I  Van  Wyck,  1  Barb.  Ch.,  565.  670 ;  Drury  v. 
\Natick,  10  Allen,  169,  183;  WoddHdge  v. 
I  Planter^  Bk.,  1  Sneed,  296  ;  2  Washb.  Real 
'  Prop.,  4th  ed.,  613,  518.  And  as  holders  of  that 
title  they  were  necessaiy  parties  to  the  suit. 
Adamav.  Pavnter,  1  Cofly.,  630,  SS^ 

But  even  if  the  mere  legal  tiUe  could  be 
deemed,  upon  the  acceptance  by  the  court  of 
probate  of  the  resignation  of  two  of  the  exec- 
utors and  trustees,  to  have  vested  in  the  romain- 
ins  one,  Mrs.  Coons,  and  upon  the  acceptance 
of  ner  lesignation  to  have  vested  in  the  heirs  at 
law,  the  more  serious  ^fficultr  remains.  The 
heirs  did  not  succeed  to  the  office  of  executors, 
and  neither  Mrs.  Coons  after  her  resignation  nor 
all  the  heirs  could  represent  the  testator's  will  or 
the  trust  created  by  it  or  the  beneficiaries  of  that 
trust.  The  heirs  were  not  alleged  in  the  bill  to 
be  trustees,  were  not  made  parties  as  trustees, 
did  not  answer  as  trustees ;  out  were  actors  In 
support  of  their  Individual  rights  only,  assert- 
ing, one  of  them  by  allegations  In  his  ull,  and 
the  others  by  confession  in  thdr  answers  of 
tbose  allegations,  a  title  adverse  to  the  will  and 
to  the  trusts  created  by  It. 

The  resignation  of  the  persons  who  had  been 
appointed  executors  and  trustees  did  not  dis- 
pense with  the  presence  of  representatives  of  the 
testator  and  of  the  trust  estate.  It  was  necessary 
that  others  should  be  appointed  inthdrsteadto 
represent  the  estate  devised  to  the  executors  In 
trust  for  the  protection  of  the  eeatuit  mu  iruat 
designated  in  the  will  and  especially  tne  Inter- 
ests of  tbose  who  might  be  born  in  the  future 
and  who  could  not  be  otherwlae  sufficiently 
represented. 

No  additional  force  Is  given  to  the  decree, 
rendered  without  having  any  such  representa- 
tives before  the  court,  by  the  all^ation  In  that 
bill  tbat  no  persons  could  be  found  whom  the 
court  was  willing  to  appoint  executors  and  who 
were  able  to  give  the  requisite  bonds  ;  or  by  the 
allegation  in  ue  answer  of  Mrs.  Coons,  that  one 
reason  for  her  resignation  of  the  office  of  exec- 
utrix was  the  impossibility  of  procurioc  suit- 
able associates.  Those  were  wholly  irrelevant 
allegations,  which  the  court,  sitting  m  chancerv 
to  t^  the  single  issue  of  the  validity  of  the  will, 
had  no  authority  to  pass  ux>on  or  to  assume  to 
betnie.  The  power  and  the  duty,  uponany  va- 
cancy in  the  office  of  executors  or  trustees  under 
a  will,  to  appoint  new  executors  or  trustees  or 
administraton  with  the  will  annexed,  was  in 
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Uie  court  acting  strictly  as  a  conrt  of  probate. 
Statutes  of  Ohio  of  March  12, 1881,  sec.  22.  and 
February  18,  1831,  sees.  16,  25  ;  8  Chase.  Stat- 
utes, irf9,  1787,  1788.  The  alleged  impossibU- 
ity  of  finding  proper  persons  to  accept  uie  office 
308]  of  executors  a&ords  no  more  excuse  for  holding 
a  decree  binding  upon  persons  not  otherwise 
represeDted,  than  it  would  for  dlaregardiog  a 
will  which  had  been  admitted  to  probate,  and 
settling  the  estate  as  if  the  deceased  bod  died 
intestate. 

Nor  can  we  doubt  that  the  court.  In  the  exer- 
cise of  the  appropriate  branch  of  its  jurisdiction, 
might  in  its  (iiscretion  have  granted  administra- 
tion limited  to  the  single  object  of  defending  the 
will  and  the  probate  against  the  bill  in  equity  of 
the  heirs.  Courts  vested  with  the  jurisdiction  of 
granting  letters  testamentary  and  of  administra- 
tion have  the  inherent  power  of  grantinga  lim- 
ited administration,  whenever  it  ia  necessary  for 
the  purposes  of  justice ;  as,  for  Instance,  du- 
rante  minoreatate,  while  the  executor  named  In 
the  will  is  under  age ;  duremte  abientia,  when  be 
la  out  of  the  jurisdiction  and  therefore  has  not 
taken  out  letten  testamentary  ;  or  ad  litem,  to 
defend  a  suit  in  chancery  while  the  probate  of 
a  will  Is  under  contest ;  and  the  powers  exer- 
cised by  the  English  courts  in  this  respect  ap- 
pertain to  the  courts  of  like  jurisdiction  in  this 
country,  although  not  specified  in  the  statutes 
under  which  they  act.  Davit  v.  Chanter,  2 
Phil.,  545,  550,  551 ;  1  Wms.  Exra.,  7th  ed., 
479,603,533.524;  Griffith  v.  Ihiaer^^CTBUch, 
9,  26 ;  Martin  v.  Dry-Dock  Co.,  93  N.  Y.,  70  ; 
MeNairy  v.  Beli,  8  Terg.,  802 ;  Jordan  T.  h)lk, 
1  Snccd,  430,  434. 

These  defendants  rely  on  Andrewt  v.  An- 
drewt,  7  Ohio  St.,  148,  as  showing  that  to  a  bill 
in  equity  by  the  heirs  at  law  under  the  Ohio 
Statute  to  set  aside  a  will  which  has  been  ad- 
mitted to  probate,  the  executors  are  not  neces- 
sary parties.  But  in  that  case,  a  will  bequeath- 
ing the  bulk  of  the  testator's  property  to  certain 
charilahle  corporations  having  been  set  aside 
upon  a  bill  by  the  heirs  agaiust  the  executors 
and  the  residuary  legatees,  the  only  point  de- 
cided was  that  the  executors  were  not  bound  to 
assume  the  burden  of  the  defense,  nor  entitled 
to  charge  the  expense  thereof  to  the  estate ;  and 
the  court,  in  delivering  Judgment,  said  that,  in 
analogy  to  ordinary  cases  In  chancery,  it  had 
been  the  general  and  perhaps  uniform  practice 
to  make  the  executors,  as  well  as  legatees  and 
devisees,  parties  defendant ;  and  that,  granting 
the  propriety  and  even  the  necessity  of  the 
MM)]  practice,  it  did  not  follow  that  the  executor  was 
therefore  bound  to  take  upon  himself  the  bur- 
den of  the  contest.  7  Ohio  St.,  151.  The  court 
thus  recognized,  what  is  Indeed  self-evident, 
that  the  question  whether  the  executor  is  bound 
to  make  an  active  defense  at  the  expense  of  the 
estate  is  wholly  different  from  the  question 
whether  he  must  be  made  a  party,  and  so  have 
an  opportunity  to  defend  the  interests  which  he 
represents.  In  later  cases  in  that  State,  the  prac- 
tice of  making  the  executor  a  party  has  been 
followed,  and  It  has  never  been  intimated  that 
his  presence  could  be  dispensed  with,  although 
he  tuts  been  held  not  to  be  of  himself  a  sufficient 
representative  of  the  devisees  and  legatees  to 
make  the  decree  binding  on  them.  Holt  v. 
Lamb,  17  Ohio  St.,  874,  and  Stormed  Pre$. 
Church  T.  IfeUim,  85  Ohio  St.,  688,  already 


dted.  But  costs  In  probate  eases  geserally  nil 
in  the  discretion  of  the  court,  and  are  of  toi  not 
allowed  even  to  the  prevailing  party.  Summer 
ea  V.  CUmantt,  83  L  J.  rt»rob.),  88,  and  n./ 
meholt  V.  Binna.  1  8w.  &  Tr.,  afo  ;  MiteheU  t, 
Oard,  8  Sw.  &  Tr.  875 ;  Daviea  v.  Qregory,  L. 
R.,  8  P.  &  D.,  38 ;  Mum.per't  Appeal,  8  W.  4 
S.,  441 ;  Chapin  r.  Miner,  113  Mass.,  369.  In 
AndretBB  v.  Andrewi,  no  trust  was  created  by  the 
will ;  but  Oie  bequest  was  outright  to  existing 
corporations,  themaelves  parties  to  the  suit,  and 
capable  of  lepresoitlng  their  own  Interests;  and 
under  such  circumstances  there  would  seem  to 
have  been  no  reason  wby  the  executor  should 
have  incurred  any  expense  in  the  matter.  Dyee 
Sombre  v.  Tnmp,  Deane  &  Swa.,  33,  119,  la); 
3.  C.  on  appeal  Tiom.  Pritism  v.  Dyce  Sombre,  10 
Moore.  P.  C.  283.  801-805. 

The  cases  in  courts  of  general  chancery  juris- 
diction, cited  in  behalf  of  the  defendants,  are 
clearly  distinguishable  from  the  case  before  ua 
and  naturally  range  themselves  in  several 
classes. 

Some  of  them  were  of  mere  changes  of  in- 
vestment, leaving  undiminished  the  interests  of 
all  parties  in  the  property  in  its  new  form.  Such 
were  So/iier  v.  iVVKtanw,  1  Curt.,  479;  Faulk- 
ner V.  Davit,  18  Gratt.,  651;  and  Kjiotta  v. 
Steams.  91  U.  8.,  638  [bk.  28,  L.  ed. .  362].  To 
the  same  class  belong  suits  for  partition,  which 
are  either  for  a  division  In  severalty  of  lands  be- 
fore held  in  common,  or  else  for  a  sale  of  the 
whole  land  and  a  division  or  investment  of  the  (4 
proceeds  for  the  benefit  of  those  who,  but  for 
the  sale,  would  have  had  Interests  In  Uie  land. 
In  the  cflse  of  a  strict  partition,  by  division  of 
the  land  itself.  It  is  sumcient  to  make  the  pres- 
ent owner,  or,  in  some  cases,  the  tenant  for  life 
of  each  share,  a  party,  because  the  interest  ctf 
those  who  come  aft<^  him  is  tot  otherwise  af- 
fected than  by  being  changed  from  an  estate 
in  common  to  an  estate  in  severalty.    Willi  r. 
Slade,  6  Ves.,  498:  ffoftfcetf  v.  Gatkea.  6  Sim.. 
643;  Clement  v.  Clement,  87  N.  T.,  59;  Cal- 
vert, Parties,  60.  259.   In  the  case  of  a  parti- 
tion by  sale  of  ihe  land,  and  a  division  or  in- 
vestment of  the  proceeds  according  to  the  io- 
teresta  In  the  several  shares,  the  interests  of  ill 
persons  in  the  proceeds  correspond  to  their  re- 
spective Interests  in  the  land,  and  are  secured 
by  the  decree  of  sale.   Mead  v.  MitcheU,  17  N. 
Y.,  210;  liatnett  v.  Moxon,  L.  R.  20  Eq.,  188. 
But  a  decree  for  partition  of  either  kind,  which 
cuts  off  remainder-men,  thefj  not  in  ette.  from 
having,  when  they  come  Into  being,  any  inter- 
est in  either  land  or  proceeds,  does  not  bind 
them.   Monarque  v.  Monat-que,  80  N.  Y.,  820; 
Dotonin  v.  Bpreeher,  35  Md.,  474. 

Another  Glass  of  cases  Is  that  of  crediton, 
who  are  entitled  to  present  payment  of  their 
debts,  whoever  may  be  tlie  future  owner  of  the 
estate.  For  instance,  in  a  bill  to  enforce  a  debt 
charged  upon  real  estate  devised  to  one  for  life, 
with  contiagCDt  remainder  to  his  unborn  son, 
the  executor  and  the  tenant  for  life  are  suiB- 
cient  paries,  because,  as  was  taid  long  ago  br 
Lord  Ilardwicke,  if  there  Is  no  aae  m  whom 
the  estate  of  inherit^'ince  is  vested,  "It  Is  im- 
possible to  say  the  creditors  are  to  remain  nn- 
paid  and  the  trust  not  to  be  executed  until  a 
son  is  born.  If  there  is  no  first  son  in  being, 
the  court  must  take  the  facts  as  they  stand." 
Mrwh  T.  Fineh,  8  Yes.  8r„  491;  Baylor  v.  Ik- 


Digitized  by 


Googfe 


188*. 


UcAbthdb  t.  Scott. 


84(M0T 


Jamette,  18  Grntt,  162,  168;  see,  also,  Good- 
child  T.  Tenett,  5  Beav.,  898. 

In  some  oUier  cases,  when  all  the  interests 
are  le^  and  not  equitable,  the  owner  of  the 
first  estate  of  freehold,  lepresentinff  tiie  whole 
estate,  and  identified  hi  interest  with  all  who 
come  after  him,  sulfldently  represents  those  ^et 
unborn.  In  the  case  of  an  estate  tail,  for  in- 
stance.  Lord  Redesdale  held  it  to  be  sufficient, 
in  order  to  bind  contingent  remainder-men,  to 
[402]  bring  before  the  court  the  first  tenant  in  tail, 
although  an  infant,  incapable  at  law  of  barriog 
remainder-men.  and  if  no  tenant  in  tail  in  be- 
ing; the  first  person  entitled  to  the  inheritance; 
ana  if  no  sucn  person,  then  the  tenant  for  life, 
^t  tiie  reason  assigned  bv  that  great  master  of 
equity  pleading  was,  "  That  where  all  the  par- 
ties are  brought  before  the  court  that  can  be 
thought  before  it,  and  the  court  acts  on  the 
properly  accordii«  to  the  rights  that  appear, 
without  fraud,  its  decision  must  of  necessity  be 
final  and  conclusive."  Q^'ard  v.  Hort,  \  Sch. 
A  L.,  886,  408;  Calvert,  Parties,  66-60.  The 
necessity  of  the  case  being  the  only  reason  for 
this,  it  follows  that  where  the  successive  es- 
tates are  equitable,  and  supported  bv  a  legal  es- 
tate devised  in  trust,  the  trustees  also  are  nec- 
essary parties.  Bopkin*  v.  Eopkint,  West,  Ch., 
606.  619;  B.  0.,  1  Atk..681,  500;  OhoimtmdeUt/ 
T.  CUnton,  3  Jac.  A  W..  1. 183;  AfvUtna  v.  Town- 
$end,  6  Bligh  (N.  B.).  667,  691;  &  O,  2  Dow. 
&  CI.,  430, 488;  Sx  parte  Dering,  IS  Sim.,  400; 
Calvert,  Parties,  253.  327. 

So  in  the  case  of  a  bill  in  equity  for  the  con- 
struction of  a  will,  the  court,  from  necessity,  in 
order  to  protect  the  trustee  and  to  give  proper 
instructions  as  to  the  execution  of  the  trusts,  is 
sometimes  obliged  to  settle  the  validity  and  ef- 
fect of  contingent  Undtations  even  to  persons 
not  in  being.  But,  as  was  said  by  Mr.  Juatiee 
Grier  in  Grou  v.  DeVaUe,  1  Wall,  1, 16  [68  U. 
8.,  bk.  17,  L.  ed..  615,  519],  "It  is  this  necessity 
wtdch  compels  the  court  to  mal^e  such  cases 
exceptions  to  the  general  rule; "  and,  as  Chan- 
edlor  Walworth  observed  in  Lorilt'iTd  v.  Cottw, 
6  Paige  172,  216,  there  dted,  "the  executors 
and  trustees  must  be  considered  as  the  legal 
representatives  of  the  rights  of  persons  not  yet 
in  em."  And  they  are  necessary  parties,  jwn- 
fl«I«f  v.^n^i«,6  Jur.,550.  In  Palmer  y.  Flowr, 
L.  R.,  18  £q.,  250,  cited  for  tlie  defendants,  in 
which  the  court  construed  a  will  without  bring- 
ing in  a  child  bom  pending  the  suit,  who  b^ 
like  interests  with  parties  already  before  the 
court,  tiie  trustee  was  a  party. 

In  the  cases  in  which  bills  in  equity,  with- 
out an  executor  or  administrator  beiog  made  a 
party,  have  been  maintained  wliile  the  probate 
or  tile  administration  was  being  contested  in  the 
ecclesiastical  court,  the  court  of  chancery  exer- 
[403]  cised  a  jiu-lsdiction,  concurrent  with  that  of  the 
ecclesiastical  courts  in  appointing  special  ad- 
ministrators, for  the  simtue  pmrpose  of  preserv- 
ing the  property  until  tnere  waa  some  person 
entitled  to  receive  it  MorUgomery  v.  Clark,  2 
Atk.,  878;  King  v.  King,  8  Ves.,  172;  Atlcinaoa 
V.  Hemhaw,  2  Ves.  &  B. ,  86;  Watkint  v.  Brent, 
1  Myl.  &  Cr.,  97;  Whihoorth  v.  Whyddon,  8 
Hacn.  &  0.,  62;  Statute  of  Ohio  of  March  12, 
1881,  sec.  8;  8  Chase.  Statutes,  1777.  Under 
like  circumstances,  a  Mil  of  discovery  of  real 
assets  can  be  maintained  onjj  to  preserve  adebt. 
lis  U.  & 


Oontoayy.  Stroude,  Freem.  Oh.,  188;  Flunked 
V.  Pmmn,  2  Atk.,  61. 

In  a  suit  in  which  a  general  administration 
of  the  assets  of  a  deceased  person  is  necessaiy 
to  the  relief  prayed,  an  allegation  that  a  suit  u- 
pending  in  the  ecclesiasticu  court  for  a  grant 
of  adnmiistration  may  prevent  the  bill  from  be- 
ing held  bad  on  demurrer;  because  in  equity 
it  18  sufficient  if  administration  is  obtained  at 
any  time  after  bill  filed  and  before  a  hearing 
upon  tlie  merits.  Penny  v.  Watta,  2  Phil. ,  149, 
154;  FeU  v.  Lutaidge,  Barnard,  Ch.,  819,  820; 
Humfhnya  v.  Bumphregt,  S  P.Wma.,  8tt,  861; 
Sinum$-r.  Milman,&Sm.,  241;  Beordmorav, 
Oi-^ory,  %  Hem.  &  M.,  491.  But  It  has  been 
uniformly  held  that  sudi  a  suit  cannot  proceed 
to  a  final  decree,  even  when  the  executor  is  out 
of  the  lurisdiction  or  no  executor  has  been  ap- 
pointed, until  an  appointment  of  a  personal 
representative  has  been  made  within  the  juris- 
diction, bvtfae  competent  court;  and  it  appetoa 
to  be  settied  in  England  that  this  must  be  a. 
general  administrator,  unless  the  court  of  pro- 
bate, upon  application  made  to  it  for  adminis- 
tration, insists  on  appointing  an  administrator 
ad  litem  only.  Mitfoni,  PI.,  4th  ed.,  177, 178: 
iTfiler  V.  B^,  1  Keen,  826,  and2  MyL  Ss  C,  89; 
Grove*  v.  Lane,  16  Jur.,  1061;  Decaffnetv. 
ineon,  24  Bear.,  86, 98;  Gary  v.  ffiUe.  L.  R,  16 
Eq.,  79;  BoKSM  v.  Morris.  L.  R.,  17  Eq.,  20; 
IhuidmpeU  v.  Dov>dew>ai.  9  Ch.  D.,  294. 

In  England,  while  the  probate  oi  wiUsIn  the 
ecclesiastical  court  was  conclusive  as  to  the  per- 
sonal estate  only,  a  court  of  chancery,  upon  a 
bill  by  creditors  for  the  sale  of  real  estate  for 
the  payment  of  debts,  or  by  beneficiaries  to  en- 
force trusts  created  by  the  will,  might  Indeed  . 
render  a  decree  aa  between  the  parties  before  t«04] 
it;  and  sometimes,  as  incident  to  such  decro^ 
would  declare  that,  as  between  them,  the  wffl 
was  established.  But  no  decree  establishing 
the  will  In  the  absence  of  the  heir  at  law,  even 
if  out  of  the  jurisdiction  or  not  to  be  found, 
could  bind  him.  Frendf<T.Baron,2K^.,  120; 
8.  C,  1  Dick.,  188;  Banister  v.  Way,  2  Dick., 
699;  Smith  v.  Mining  Go.,  1  Sch.  &  L.,  288, 
241;  Fordham  v.  Bolfe,  Tamlyn,  1,  8,  and  n; 
Waterton  v.  Oroft,h  Sim.,  431;  Mll/ord,  Pl.» 
173;  Calvert,  Parties,  218-220: 1  Madd.  Ch.  Pr., 
604;  Story,  Eq .  PI. ,  sec.  87;  Rule  00  In  Equity, 
1  How.,  Ivi.  [bk.  20,  L.  ed.  915]. 

Executors  and  trustees,  appointed  by  the  tes- 
tator to  perform  the  trusts  of  the  wfll  and  to- 
protect  the  interests  of  his  beneficiaries,  are  as 
necessary  parties  to  a  proceeding  to  annul  a 
probate,  as  the  bdrs  at  law  are  to  a  suit  to  es- 
tablish the  validity  of  a  will.  And  upon  a  re- 
view of  the  cases  no  precedent  has  been  found, 
either  in  a  court  of  protiate  or  io  a  court  of 
chancery,  In  which  a  decree  disallowing  a  will, 
renderea  in  a  suit  brought  to  set  it  aside,  or  to  as- 
sert an  adverse  titie  In  the  estate,  without  mak- 
ing sudl  executors,  or  an  admbiistrator  with 
the  will  annexed,  a  party  to  the  suit,  has  been 
held  binding  upon  persons  not  before  the  court 

As  under  the  Statute  of  Obio.as  construed  by 
the  Supreme  Court  of  that  State,  a  decree  an- 
nulling the  probate  of  a  will  is  not  merely  irregu- 
lar and  erroneous  but  absolutely  void,  as  against 
persons  Interested  in  the  will  and  not  parties  to 
the  decree;  and  as  these  plainliiTs  were  ndther 
actually  nor  constructively  parties  to  the  decrea 
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setting  aside  the  will  of  their  grandfather,  it 
follows  that  that  decree  is  no  bar  to  the  assertion 
of  Uieir  riehte  under  the  will.  To  extend  the 
doctrine  of  constructive  and  virtual  representa- 
tion, adopted  by  courts  of  equity  on  considera- 
tions of  sound  policy  and  practical  necessity, 
to  a  decree  like  wis,  in  which  it  is  apparent  that 
there  was  oo  real  representation  of  the  interests 
of  these  plaintiffs,  would  be  to  confess  that  the 
court  is  powerless  to  do  justice  to  suitore  who 
have  never  before  had  a  hearing. 

The  subsequent  partition  among  the  heirs  at 
law,  and  the  conveyances  by  them  to  third  per- 
sons for  valuable  considcration.canaot  affect  the 
[40S]  title  of  these  plaintiffs.  AU  the  facts  upon  which 
that  titie  depends  appeared  of  lecordin  judicial 
proceedings,  of  which  all  persons  whether 
claiming  under  or  adversely  to  the  will,  were 
bound  to  take  notice.  The  will  and  the  origi- 
nal probate  thereof  were  of  record  in  the  county 
in  which  the  probatewasgranted.  Thewill.as 
tiiere  recorded,  showed  the  estate  devised  to 
these  plaintiffs  and  to  the  executors  in  trust  for 
them.  The  recOTdlng  of  the  will  and  probate 
In  any  other  county  In  which  there  was  land  de- 
vised was  required  for  the  piuposeof  evidence 
only,  and  not  to  give  effect  to  the  probate.  Hall 
V.  Aihby,  9  Ohio,  96, 99;  Carpenter  v.  Denaon, 
39  Ohio  St. ,  379, 895.  The  record  of  the  decree 
setting  aside  the  will  showed  that  neither  tiiesc 
plaintiffs  nor  any  executors  or  successors  of 
executors  in  the  trust  were  parties  to  the  suit; 
and,  consequently,  thattheplaintifTs  title  under 
the  will,  as  originally  admitted  to  probate,  was 
not  affected  by  that  decree.  The  subsequent 
purchasers  must  therefore  look  to  their  vendors, 
and  have  no  equity  as  against  these  plaintiffs. 
Even  a  purchaser  of  land  sold  under  a  decree 
in  equity,  though  he  is  not  affected  by  mere 
irregularity  In  the  mode  of  proceeding  against 
the  parties  to  the  suit  in  wliidk  the  decree  Is 
rendered,  yet,  as  has  been  observed  by  Lord 
Redesdale,  and  repeated  by  the  Supreme  C!ourt 
■of  Ohio,  is  to  see  that  all  proper  parties  to  be 
boimd  are  before  the  court,  and  that  taking  the 
conveyance  he  takes  a  titie  that  cannot  be  im- 
peached alivTide.  Bennett  v.  HdmiU,  2  Sch.  & 
L ,  666,  077;  Ma$»ie  t.  Bonaldmm,  8  Ohio,  377, 
881.  ' 

The  present  suit  does  not  aaik.  to  annul  or 
impeach  a  decree  of  a  state  court  granting  or 
refusing  probate  of  a  will,  but  to  assert  the  title 
-of  the  plaintiffs  under  a  probate  granted  accord- 
ing to  the  law  of  the  State,  and  which  by  that 
law  stands  luoffected,  as  to  them,  by  the  sub- 
sequent proceedings  be^em  other  parties,  and 
loncluslvely  establishes  their  titie.  The  case 
ihus  avoids  the  difficulties  conddered  in  Bllia 
T.  Ikm»,  109 U.  8.,4850>k.27,L.ed..  1006],  and 
cases  there  cited. 

The  decree  of  the  Qireuit  Court  mutt  therefore 
be  rewTKd,  and  the  com  remanded  for  further 
proeeedinfft  in  ctn^nmttf  vith  Ihit  opiiuon. 

Mr.  JuiHet  Bbttthewa.  having  been  of 
counsel,  did  not  sit  In  this  case,  nor  take  any 
part  In  the  decision. 

True  copy.  Test : 

James  H.  UoEenney,  Clerk,  Sup.  Court,  J3. 8. 

[400]    Mr.  Ghitf  Jv*tite  Waite*  with  whom  con- 
cmred  Mr.  JutHee  Harlan,  dissenting: 
Mr,  Ju^iee  Harlan  and  myself  are  unable  to 
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ajree  to  this  judgment.  In  our  oplnira  the 
decree  of  the  Ross  County  Court  of  Common 
Pleas,  setting  aside  the  will  of  Duncan  McAr- 
thur,  is  binding  on  the  complainants  in  this  case. 
The  devise  oi  the  property  in  dispute  was  in 
its  legal  effect  to  a  class  of  persons,  that  is  to 
say:  to  the  grandchildren  of  the  testator,  the 
lawful  issue  of  his  five  surviving  children,  when 
the  youngest  or  last  grandchild  should  arrive 
at  the  age  of  twenty -one  years.  If  a  grandchild 
died  before  the  division  of  the  estate,  leaving  a 
child  or  children,  his  or  her  share  was  to  go  to 
his  or  her  child  or  children.  ^1  the  children  of 
the  testator  and  all  the  grandchildren  in  being 
when  the  decree  was  rendered  were  parties  to 
the  suit  Thus  It  appears  that  at  the  time  of 
the  decree  all  persons  then  in  life  of  the  class 
of  devisees  to  which  the  complainants  belong 
were  in  court  and  subject  to  its  jurisdiction. 

This  court  now  decides  that  these  grandchil- 
dren, living  at  the  death  of  the  testator,  took  in 
equity  a  vested  remainder  at  once,  subject  to 
open  and  let  in  after-bom  grandchildren.  Such 
being  the  case,  It  seems  to  us  tiut  the  grand* 
cbildren  in  whom  such  estate  vested  represented 
those  to  be  bom  afterwards  for  all  the  purposes 
of  a  contest  of  the  will  under  the  Ohio  statute 
governing  that  proceeding.  At  most,  the  ex- 
ecutors and  the  executrix  licld  onl^  the  naked 
le^I  tiUe.  The  equitable  title  was  in  the  grand- 
children. Under  these  circumstances  the  fail- 
ure to  cause  new  executors  to  be  appointed  after 
the  resicDation  of  those  who  had  Icg:illy  quali- 
fied, and  to  bring  them  in  as  p-arlic-<i,  is  not,  in 
our  opinion,  fatal  to  tlie  decree.  The  entire 
equitable  estate  was  represented  by  the  ^rriind- 
childrcn  in  being,  and  whatever  is  suHlcicnt  to 
bind  them  must,  as  we  think,  hind  also  those 
of  the  same  class  of  devisees  with  themselves 
who  were  afterwards  bom. 

The  devise  of  the  l^al  titie  was  to  the  "exec- 
utors and  the  successors  of  them."  Tlic  two 
executors  who  qualified  resigned  their  ofllccfl, 
and  their  resignations  were  accepted  before  llie 
suitwasbegun.  Mrs.  Coons,  the  executrix,  did 
not  resign  until  afterwards,  and  she  was  made 
a  party  to  the  suit  both  in  her  repi-csentativeand  [4077 
individual  capaci^.  Before  her  resignation,  and 
before  the  suit  was  begun,  she  had  autxe^ied  to 
all  the  rights  of  the  executors  In  the  property. 
She  was  the  »ueee»$orot  the  executors  who  had 
resigned,  and  as  such  alone  represented  the  legal 
title.  She  continued  a  ^rty  to  the  suit  until 
the  final  decree.  It  is  difficult  to  see,  therefore, 
why  the  naked  legal  title,  which  was  all  the  ex- 
ecutors took  un£r  the  will,  was  not  repre- 
sented in  the  suit  during  the  whole  course  of 
the  proceeding. 

But  whether  this  be  so  or  not  is  to  our  minda 
amatter  of  no  importance.  The  suit  was  brought 
to  contest  the  w^l.  The  grandchildren  of  the 
testator,  the  lawful  Issue  of  bis  f\  ve  enumerated 
children,  formed  one  class  of  beneficiaries  pro- 
vided for  In  the  will.  As  a  class,  their  interests 
were  opposed  to  the  contestants.  Those  of  the 
class  ^o  were  In  being  took  the  titie  as  well 
for  themselves  as  for  those  who  should  be  aft- 
erwards bom.  The  interest  of  those  in  being 
and  those  bom  afterwards  were  in  all  respects 
the  same.  It  would  seem,  therefore,  that  what- 
ever bound  those  who  held  the  tiUe  should 
bind  ail  those  not  then  in  being  for  whom  ^utf 
held  It.   Otiierwise,  as  in  Ohio,  no  suit  can  m 
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brought  to  contest  a  will  except  within  two 
years  after  probate,  it  ia  difficult  to  seo  how  a 
will  can  be  contesuid  there  when  the  devise  is 
to  a  class  of  persons  which  may  not  be  full  uo- 
tU  after  that  period  has  elapsed.  It  is  no  part 
of  the  duty  oi  executors  to  defend  a  will  against 
a  contest.  That  is  left  to  the  devisees  or  those 
interested  in  sustaining  the  will.  As  this,  in 
■our  opinion,  disposes  of  the  cose,  we  have 
deemed  it  unnecessary  to  refer  specially  to  any 
of  the  other  questions  which  were  presented  in 
wcument 
^iie  copr.  Test : 

James  B.  IfoKenner,  CloA,  Sup.  Oourt,  U.  8. 


■JOHN  E.  PARSONS  AND  CHARLES  M. 
Da  COSTA,  Exra.  of  Hugh  Maxwell,  De- 
ceased, Late  Collector  oi  the  Fobt  or  New 
York,  IHft.  in  Brr., 

V. 

€EWSTER  WILKINSON,  CHAS.  WHITA- 
KER  AND  CHARLES  WHITAKER,  Jb. 
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Memorandum  tf  pcut  franjoeMm— uA«n  not  m- 
idenca. 

•A  metnonnifiim)  In  ■wrftlne  Df  a  tmrsnptlon  twen- 
'tymonthn  irffr-r*;  Itsdnte,  aii<]  whicli  ttie  wiflon  who 
made  the  mom^-rmidtim  tft^ltllfv  t\\al  tio  hit^  noreo- 
oUection  of,  hut  itnowe  ii  toiJtpliic*?  tii^  ;mw  he  had 
restated  In  the  cncmonimJum  and  because  his  bablt 
was  never  to  Gfjt^ii  ^  (^tii[><meiit  unlsii  U- wai  true, 
■oamnotbemd  in  aii]  of  "a\s  triitinuUr, 
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TN  ERROR  to  the  Circuit  Court  of  the  United 
1  SUtes  for  the  Sonthem  District  of  New 

York. 

The  history  and  facts  of  the  case  appear  in 
the  opInioA  of  the  court. 

Mr.  S.  F.  PhilUpa,  SoUeitor-Gm.,  for  plalot- 
4ib  in  error. 

Jfr.  A.  W.  Griswoldt  for  defendants  In 
error. 

Mr.  Juitiee  Ora^  delivered  the  opinion  of  the 

■court  1 

This  Is  a  writ  of  error  by  the  executors  of  a 
former  Collector  of  the  Port  of  New  York,  to 
reverse  a  judgment  in  an  action  broiight  against 
him  by  the  defendants  in  error  on  J^uaiy  11 , 
1865,  to  recover  back  the  amount  of  duties  paid 
by  them  on  imported  iron  on  October  38, 1852. 

Upon  a  trial  of  that  action  on  December  16, 
1656,  a  verdict  was  taken  for  the  plaintiffs  by 
■consent,  subject  to  the  opinion  of  the  court  up- 
on a  case  to  be  made.  On  March  80, 1883,  the 
plaintiffs  moved  to  set  aside  that  venlict,  and  the 
motion  was  afterwards  granted,  on  their  stipu- 
latins;  to  waive  interest  from  the  date  of  the 
verdict  to  the  date  of  the  motion. 

Upon  a  second  trial,  the  main  question  was 
whether  the  duties  had  been  naia  under  pro- 
test  The  plafntifls  introduced  evidence  tend- 

*Head  note  br  Mt.  JuaOee  Grat. 

Nora.— Um  itf  memoranda  to  nfreah  neautry  of 
wlbiML  Beenotctolna-Ocv.  Wdde,8l17.B..XZl, 
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Ing  to  show  that  the  entry  of  the  goods  to  which* 
any  protest  would  have  been  attached  could  not 
be  found  at  the  custom-house,  and  callcti  Will- 
iam 8.  Doughty,  a  clerk  of  their  consignees, 
who  produced  a  copy  of  a  protest,  purporting 
to  be  dated  October  18,  1852,  and  to  be  signed 
by  the  consignees,  and  having  upon  it  ^ese  two 
memoranda:  First,  in  pencil,°'Handed  in  on  the 
23d  day  of  October,  1853."  Second,  in  ink, 
"  The  above  protest  was  handed  to  the  Collect* 
or  the  23d  day  of  October,  1853.  New  York, 
June  16,  1854.   Wm.  8.  Doughty." 

Doughty,  on  direct  examination,  testified  that 
he  handed  the  original,  of  which  this  was  a 
copy,  to  the  Collector  on  October  23, 1853.  Be- 
ing then  cross-examined  by  leave  of  the  court, 
he  testified  that  the  memorandum  in  ink  was 
written  by  him  on  June  16,  1854;  that  he  had 
previously  made  the  memorandum  in  pencil  so 
as  to  be  able  to  make  a  statement  in  ink  at  some 
future  time;  that  he  did  not  know  when  he 
made  the  pencil  memorandum;  that  he  could 
not  tell,  otherwise  than  as  his  racmoiy  was  re- 
freshed by  the  memoranda,  that  he  ever  filed  a 
protest  with  the  Collector;  that  he  had  no  rec* 
oUcction  now  that  he  filed  such  a  protest;  but 
that  he  must  have  done  it  because  it  was  bis 
duty  to  do  it;  and  that  he  was  willing  to  swear 
positively  tiiat  he  did  so,  because  he  had  signed 
a  statement  to  that  effect,  and  his  habit  was 
never  to  sign  a  statement  unless  it  was  true. 
The  witness  then,  by  permission  of  the  court, 
voluntarily  stated  as  follows:  "  The  fact  that 
the  statement  was  made  two  years  after  was 
when  there  was  sufficient  data  for  me  unques- 
tionably to  make  that  statement  at  the  time  two 
years  afterwards.  Probably  there  were  memo- 
randa which  were  destroyed  long  ago." 

The  defendanti^  counsel  thereupon  objected 
to  the  admission  in  evidence  of  the  alleged  copy 
of  the  protest,  "  Upon  the  ground  that  the  wit- 
ness testifies  that  he  has  no  recollection  of  the 
fact  of  the  service  of  the  original  upon  the  Col- 
lector at  or  prior  to  the  time  of  the  payment  in 
question,  and  that  the  memorandum  refcrsed 
to  by  the  witness,  as  the  basis  of  his  willingness 
to  swear  to  the  fact  without  any  recollection, 
was  not  made  for  nearly  two  years  after  the 
transaction  to  which  it  relates;  and  that  the 
data  upon  which  the  witoess  made  the  memo- 
randum to  which  he  refers,  are  not  produced  or 
sliown," 

The  court  overruled  the  objection  and  ad- 
mitted the  copy  of  the  protest  in  evidence  and, 
a  verdict  being  returned  for  the  pliuntiffs,  al- 
lowed a  bill  of  exceptions  to  its  admission. 

The  witness,  according  to  his  own  testimoov, 
liad  no  recollection,  either  independently  of  the 
memoranda  or  assisted  by  them,  that  he  had 
filed  a  protest  with  the  Collector;  did  not  know 
when  he  made  the  memorandum  in  pencil; 
made  the  memorandum  in  ink  twenty  months 
after  the  transaction,  from  the  memorandum  in 
pencil,  and  probably  other  memoranda,  since 
destroyed  and  not  produced  nor  their  contents 
proved;  and  his  testimony  that  he  did  file  the 
protest  was  based  exclusively  upon  his  having 
si^cd  a  statement  to  that  effect  twenty  months 
afterwards,  and  upon  his  tiabit  never  to  sign  a 
statement  unless  it  was  true. 

Memoranda  are  not  competent  evidence  by 
reason  of  having  been  made  in  the  regular  course 
of  busineii*  uiueM  cratempcnaiieoiu  with  the 
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transaction  to  whtch  they  relate.  Nieholb  v. 
Webb,  8  Wheat.,  826,  837;  Int.  Co.  t.  Weide.  9 
Wall..  677  [76  U.  8.,  XIX.,  8101;  14  Wall.. 
875  [81  U.  S.,  XX.,  894]:  Chaffee  v.  IT.  S.,  18 
Wall.,  516  [85  U.  S.,  XXI.,  908]. 

It  is  well  settled  that  memoranda  are  toad- 
misdble  to  refresh  the  memory  of  a  witness, 
unless  reduced  to  writing  at  or  shortly  after  the 
time  of  the  transaction,  and  while  it  must  have 
been  fresh  in  his  memory.  The  memorandum 
must  have  been  "presently  committed  to  writ- 
ing," Lord  Holt  in  Sandwdl  v.  SandwiU,  Comb. , 
4^;  8.  C,  Holt,  295,  "while  the  occurrences 
mentioned  in  it  were  recent,  and  fresh  in  his 
recollection,"  Lord  Ellenborough  in  Burrough 
V.  Martin,  2  Camp.,  112;  "written  contempo- 
raneously with  the  transaction,"  Chief  Justice 
Tindal  in  SUiMler  t.  Newton,  9  Car.  &  P., 
818;  or  "  contemporsneouslT  or  neari7  so  with 
the  facts  deposed  to."  Chief  Jiutiee  Wilde  (aft- 
erwards Lord  ChaneeUor  Truro)  in  Whitfield  v. 
Aland,  2  Car.  &  K.,  1015;  see,  also.  Bari&n  v. 
Hummer,  2  Ad. &m.,m:  8.  4  Nev.  &  M., 
815;  Wood  v.  Coowr.l  Car.  &  K..  645;  Mor- 
ri»n  T.  Chapin,  97  Mass.,  73,  77;  Int.  Co,  t. 
Bean*,  15  Md.,  54. 

The  reasons  for  limiting  the  time  within 
which  the  memorandum  must  have  been  made 
[650]  <u«,  to  say  the  least,  quite  as  strong  when  tlie 
witness,  after  reading  it,  has  no  recollection  of 
the  facts  stated  in  it,  but  testifies  to  the  truth  of 
those  facts  only  because  of  his  confidence  lliat 
he  must  have  Known  tbciii  to  be  true  when  he 
dgned  the  memorandum.  Itataei/y.  Stnsrbauph, 
15N.  Y..485;  Marelvv.  Shvlta,  39  N.  Y..34G. 
355;  States.  Itawlt.%^0VL&,UcC.,2&\;  &NeaU 
V.  WalUm,  1  Rich.,  234. 

In  any  view  of  tlie  case,  therefore,  the  copy  of 
the  protest  was  erroneously  admitted,  because 
the  memorandum  in  ink,  which  was  tbe  only 
one  on  which  the  witness  relied,  wiis  made  long 
after  tbe  transaction  wliich  it  purported  to  state; 
and  its  admission  requires  ttuit  the  judgment  be 
reversed  and  a  new  trial  ordered. 
True  oopy.  Tosit: 

*    James  H.  UcKenney,  Clerk,  Sup.  Court,  JJ.  8. 


EDWARD  B.  CHASE,  Ftff.  in  Brr., 

V. 

ABIJAH  CURTIS  and  HENRY  DE  COP- 
PET. 

(8oe  8.  a.  Beporter*B  ed..  «e-«04.) 

LiahilUy  of  trvttees  of  corporation  f(yr  not  pub- 
lithiag  annval  report-judgment  aqaimt  cor- 
jnratwn,  not  evidmee  ^  ddit — effect  of  state 
judgmeiU-^ttdffment  founded  on  a  tort-~effect 
(if- 

1.  The  New  York  Statute  making  the  trustees  of 
ocnain  corporations  liable  for  the  debts  of  tlie 
coniimny  because  of  the  failure  to  file  and  publish 
an  nniiuol  report,  is  penal  In  Its  ohamcter  and  must 
becouBtrued  wltb  atrictnen  aBajnUnst  those  eought 
to  iM!  subjected  to  Its  Ifabliltlee. 

2.  In  OD  actloo  to  enforce  tbe  liability  of  trustees 
of  a  corporation  under  such  statute,  a  Judgment 
agnin.st  the  corporatloD  is,  as  ngHlnst  the  trustees, 
neither  oonolusive  nur  prtma  facie  evidenoe  of  the 
existence  of  a  debt  due  from  the  corporation,  for 
the  payment  of  which  ttier  can  be  charged. 

3.  The  truateca  are  not  liable  under  suob  statute 
for  theamountof  a  judgmmtagBinst  tbe  oorpor** 
tlon  founded  on  ft  tort  ;iiiett  ill  no  Uatdlltr  on  cheir 

10S8 


part  except  for  debts  of  tbe  corporation  ezlitlnr 
add  arlalng  ex  contractu. 

4.  Courts  of  the  United  States.  In  a  special  Itatli- 
tory  proceeding,  wlU  not  give  to  a  Judgment  of  ft. 
state  court  any  other  or  greater  cETcct.  elthCT  as  ft 
matter  of  evMonoe  or  as  ground  of  action,  tban 
must  be  lawfully  given  to  It  in  the  oourta  of  tli» 
State  whose  laws  are  Invoked  to  enforce  it. 

5.  A  liability  for  a  tort,  when  reduced  to  Judg- 
ment by  a  recovery  for  the  damages  suITered,  does 
not  thraeby  become  a  debt  by  contract  within  the 
seope  <tf  tbat  statute. 

[No.  154.1 

Argued  Jan,  9, 1885.   Deeiiied  Mar.  t,  1885. 

ERROR  to  the  Circuit  Conrtof  the  United 
States  for  the  Southern  District  of  New  York. 


Statement  of  the  case  by  Jfr.  JuUice 
thewfti 

Tbe  complaint  in  this  action,  after  alleging 
that  the  plaintiff,  who  is  plainUif  in  error,  was 
a  citizen  of  Pennsylvania,  and  tbe  defendantB 
citizens  of  New  Yoric,  proceeds  as  follows: 

"Second.  Thatat  thetimes  hereinafter  men- 
tioned the  defendants  were  trustees  of  the  Unioo 
Petroleum  Company  of  New  York. 

Third.  That  the  said  company  Is  and  at  the 
times  hereinafter  mentioned  was  a  cor))oratloa 
organized  pursuant  to  an  Act  of  the  Legislature 
of  tiie  State  of  New  York,  entitled  '  An  Act  to 
Authorize  the  Formation  of  Ccnporatlona  ttx 
Manufacturing,  Mining,  Hccliaiiicnl,  or  Chem- 
ical Puq>oses,  passed  on  the  17th  dav  of  Feb- 
ruary, 1)^8,  and  the  amcDdiuenta  tnercro,  ita 
principal  place  of  business  being  in  the  City  of 
New  York. 

Fourth.  That  the  said  plnintifTs  brought 
tbeir  pica  of  trespass  on  the  cose  ogiiinst  tlie 
said  Union  Petroleum  Company  of  New  York 
in  the  Court  of  Common  Plcsw  for  the  Cotmty 
of  Venango,  in  the  State  of  I'euiisyjvania,  Id 
which  the  said  Union  Petroleum  Company 
duly  appeared,  and  that  the  said  action  was 
thereafter  and  on  or  about  the  9tli  day  of  Sep- 
tember, 1873,  on  tbe  petition  of  the  said  Unioa 
Petroleum  Company,  veriUed  by  tbe  affidavit 
of  Abijnh  Curtis,  one  of  the  defendants  above 
named,  removed  to  the  United  States  Circoit 
Court  for  the  Western  District  of  Pennsylva- 
nia. And  that  on  the  80th  day  of  July,  1874. 
and  before  the  time  for  filing  the  annual  report 
hereinafter  mentioned,  the  above  named  plainb- 
illsdulyrccovereda  judnnent  in  tbe  said  action 
against  the  said  Union  Petroleum  Company  of 
New  York  in  the  Circuit  Court  of  the  UnUed 
States  in  and  for  the  Western  District  of  Poinsyl- 
vaniu.by  the judgmentandconsidCTationof said 
court  having  jurisdiction  therein,  and  of  the 
said  Union  and  Petroleum  Company  of  New 


fSmn.—IAabaity  of  frust«ea  of  manufactvrlnQ^ 
minirta,  etc.,  corporatUym  or  asaodalUma,  under  tfew 
York  staUite,  for  not  filing  report. 

The  duty  of  making  tbe  annual  report  devolve* 
u^ion  the  tnisteen :  the  secretary  cannot  make  it  la 
their  name  nor  in  that  of  the  cDrporation;  coiis». 
quoctly  he  is  not  liable  for  the  omif'slOD.  Bobn  r. 
Crosby, «  N.  Y.,  183 ;  Vincent  v.  Sands.  11  Abb.  Pr- 
(N.  8.),  806. 

Tbe  UablUt7  of  trustece  for  failure  to  Die  an  an- 
nual report  la  not  restricted  to  debts  made  whUe 
the  parlloe  were  trustees,  but  also  extends  to  all 
debts  existing  at  tbe  time  of  such  failure,  thoogh 
not  due  till  after  their  term  expires.  Miller  v. 
White,  8  Abb.  Pr.  (N.  8.),  46;  S.  a,  Barb.,  60* ;  Nlm- 
mons  V.  Tnpnui,  2  Sweeny,  652 ;  Cnrlcy  v,  Hmlgt?*, 
19  Hun.  187 ;  verann  v.  Painter,  IS  J.  i  Sp.,  S31 :  S. 
G.U  Week.  I>lg.,8S4;  Demlng  v.  Puleetoo.  1  J.* 
^     ;  B.  a,  87.  *  8p^  800  i  ^  SB  N.  T.,  ^ 
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14]  York,  for  $40,500  damages,  and  (32^.97  (three 
hundred  and  twenty-eight  dollars  and  nioctj- 
seven  cents)  costs,  which  judgment  was  duly 
given,  and  still  remains  in  lull  force  and  effect, 
not  satisfied  or  azuiulled.and  no  part  thereof  has 
been  paid. 

Fifth.  That  the  said  Union  Petroleum  Com- 
pany of  New  York  did  not  within  twenty  days 
from  the  first  day  of  January,  lS75,make  and 
publish  a  repoit  as  required  by  law  in  such  case 
made  and  provided,  signed  by  its  president  and 
a  majority  of  Its  trustees  and  verified  by  the 
oaths  of  the  president  or  secretsiry  thereof, 
and  did  not  file  the  same  in  the  offlce  of  the 
clerk  of  the  county  where  the  business  of  the 
compauy  was  carried  on,  to  wit:  the  County  of 
New  York;  nor  have  they  made,  published, 
signed,  verified  or  filed  any  such  repOTt  what- 
soever, as  by  law  required,  but  have  wholly 
failed  so  to  do. 

Wherefore,  the  plaintiffs  demand  judgment 
agfliust  the  above  named  defendants  in  the  sum 
of  «40,838.97.  with  inlcreston  |40,500from  the 
30th  day  of  July,  1874,  and  on  $328.y7  from 
the  3d  day  of  October,  1874,  besides  the  costs 
and  disbursements  of  this  action." 

To  this  complaint  the  defendants  severally 
demurred,  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  sustained,  and  -judgment 
rendered  in  favor  of  the  defendants,  aismissiug 
the  complaint,  to  reverse  which  this  writ  of  er< 
ror  is  prosecuted. 

The  statute  on  which  the  action  is  founded 
is  as  follows  (Laws  of  New  York,  1875,  ch. 
510,  passed  June  7, 1875): 

"  Section  1.  The  12Ui  section  of  the  'Act  to 
Authorize  the  Formation  of  Corporations  for 
Manufacturing,  Mining,  Mechanical  or  Chem- 
ical Purposes,'  passed  Fobniiiry  17,  1848,  as 
said  section  was  amended  by  ciiaptcr  057  of  the 
laws  of  1871,  is  hereby  further  amended,  so 
that  section  12  shall  read  as  follows: 

Sec.  12.  Every  such  company  shall,  within 
twenty  days  from  the  fi)nt  day  of  January,  if 
ajearfrom  the  time  of  the  tiling  of  the  certificate 
of  incorporation  shall  then  have  expired,  and. 


If  BO  long  a  time  shall  not  have  expired,  then 
within  twenty  days  from  the  first  day  of  Janu- 
ary la  each  year  tutor  the  expiration  of  a  year 
from  the  time  of  filing  such  certificate,  make  a 
report  which  shall  be  published  in  some  news- 
paper published  in  the  town,  city  or  village,  or, 
if  there  be  no  newspaper  published  in  said 
town,  city  or  village,  then  in  some  newspaper 
published  nearest  the  place  where  the  business 
of  the  company  is  carried  on,  which  shall  state 
the  amount  of  capital  and  of  the  proportion  act- 
ually paid  in,  and  the  amount  of  its  existing 
debts,  which  report  shall  be  signed  by  the  presi- 
dent and  a  majority  of  the  trustees,  and  ^all 
be  verified  by  the  oath  of  the  president  or  sec- 
retary of  said  company,  and  filed  in  the  office 
of  the  clerk  of  the  county  where  the  business 
of  the  company  shall  be  carried  on;  and  if  any 
of  said  companies  shall  fail  so  to  do,  all  the 
trustees  of  the  company  shall  be  jointly  and  sev- 
erally liable  for  ail  the  debts  of  the  company 
then  existing,  and  for  all  that  shall  be  con- 
tracted before  such  report  shall  be  made;  but 
whenever  under  this  section  a  judgment  shall 
be  recovered  against  a  tnistce  severally,  all  the 
trustees  of  the  company  shall  contribute  a  rata- 
ble share  of  the  amount  paid  by  such  trustee  on 
such  judgment,  and  such  trustee  shall  hare  a 
right  of  action  against  his  co-trustees,  jointly  or 
severally,  to  recover  from  them  their  proportion 
of  the  amount  so  paid  on  such  judgmeut;  pro- 
vided that  nothing  in  this  Act  contained  shall 
affect  any  action  now  landing." 

Me88r$.  Geo.  A.  Black  and  SmrjfJ.  Bcud- 
der.  for  plaintiff  in  error : 

The  question  presented  under  section  12,  ch. 
40  of  the  Laws  of  1848,  as  amended  by  the  Laws 
of  1871,  ch,  677,  sec.  3,  is,  whether  the  allega- 
tions of  the  coniplninl  of  the  recovery  of  the 
judgmeut  show  a  debt  for  which  the  trustees 
would  become  liable  under  the  statute,  on  the 
failure  to  comply  with  its  terms. 

Jones  V.  Barlow,  62  N.  Y.,  808;  Bntet  t. 
Platl,  80  N.  y.,  386. 

The  distinctions  made  in  ccrbdn  conflicting 
cases,  between  judgments  and  contracts,  can 
have  no  bearing  here. 


Three  drcumstanoea  must  concur  to  render  the 
trustees  liable :  the  trusteeship,  the  existence  of  the 
debt  and  the  default  in  making  the  report.  H.  &  H. 
Quiirry  Co.  v.  Ullss,  27  N.  'Hfi;  Chambers  v.  Lewis, 
i»  N.  Y.,  4M :  Chandler  v.  Hoa«,  2  Hun,  918 :  add.  (O 
N.  T.,  :  Whitney  Arms  Co.  t.  Bartow,  68  N.  Y., 
84:  B.C, 20  Am.  Rep., COL 

An  acuon  cannot  be  maintained  by  the  assignee 
of  a  demand  belonarlDg  at  the  time  of  failure  to  file 
report  to  the  presideDt  of  the  compaDy,  who  was 
one  of  the  trusteee.  BriKgs  v.  Ea8terly,82Barb.,Sl; 
Bronson  v,  Dlmock,  1  Hun,  S14. 

A  judgment  asalnst  a  corporation  for  costs  Is  a 
debt,(or  wbloh  toe  trustees  are  liat>le  on  a  failure  to 
report.  Andrews  v.  Hurrar,  9  Abt>.  Fr.,  8. 

The  extent  of  penalty  seems  to  be  the  payment  of 
whole  debt  of  tiie  corporation.  Hercb.  Bk.  v. 
Bliss,  8&  N.  T.,  416. 

The  liability  of  a  trustee  Is  fixed :  It  Is  not  releesed 
by  taking  the  promissory  note  of  the  company  In 
renewal.  Jonee  v.  Dorlow.  S  J.  ft  Sp.,  143. 

A  trustee  Is  liable,  notwlthfitandtng  the  expiration 
of  his  term,  where  no  sucoesBor  bos  been  elected  and 
he  continues  to  act  as  trustee.  Demlng  v.  Pulcs- 
ton,  55  N.  Beed  v.  Kecse,  5  J.  &  Sp.,a09:  aird. 

60  N.  v.,  616 ;  Chundler  v.  Hmff.,  2  Hun,  613 ;  afTd.  S3 
N.  Y.,  634 ;  Phil.,  etc.,  Co.  v.  Hotchkin,  88  N.  Y.,  478. 

After  the  appointmeDt  of  a  rei-civor  or  an  as- 
slgtiee  in  Imnkruptcy,  the  trustees  are  no  Innfror 
liable  for  omitting  to  file  an  annual  report.  Huguo- 
not  Bk.  V.  Studwcll,74  N.  Y.,a21;  Bonnell  v.  Gris- 
wold,flON.T„128. 
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There  must  bo  proof  that  the  tnirtce  accented  0itt 
offlce.  Canterun  v.  Beaman,  80  N.  Y.,  8B6 ;  Osborne 
d:  Cbeeeman  Co.  v.  Croome,  14  Hun.  ai ;  affd,  77  H. 

What  report  Bufllctent  to  relieve  trustees  from  lia- 
bility. Whitney  Anns  Co.  v.  Barlow,  83  N.  Y.,  08. 

The  debts  must  be  due  at  the  time  suit  Is  com- 
menced. Jones  V.  Barlow,  GS  N,  Y^  SOS: 

Each  creditor-  may  maintain  a  separate  action 
against  the  truatees  for  his  own  debt.  Wiles  v.  Buy- 
dam,  10  Huu.  ST8. 

The  liability  is  Joint  and  severaL  Boar  r.  La- 
ment, eo  N.  Y.,  96 : 8.  C,  18  Abb.  Pr,,  N.  8.,  SKI ;  non- 
□eU  v.  Qrlswold,  es  N.  Y.^; affflr.  1  Hun. 332;  Vin- 
cent T.  Sands,  42  How.  Pr.,  231 ;  8.  C  U  Abb.  Fr. 
(N.  8.).  808:1  J- &  Bp.,  5U. 

The  action  must  be  founded  upon  the  orltrlnnl 
claim ;  a  Judgmmt  ngelnot  the  oorporatlon  la  not 
prima  fade  evidence  of  the  debt.  Bsmond  v.  Bul- 
Urd,  16  Hun,  65. 

The  liability  la  oo-eztenstve  with  that  of  tbe  eor- 
porotloa  aoff  subject  to  the  same  defenses.  Jones 
vTBarlow.aaN.  Y.j202. 

Tliorc  is  no  liability  It  the  report  In  ternw  comply 
with  the  statute,  although  some  of  its  representa- 
tions be  untrue.  BonDellv.OriBVold,80H.  Y.,  128. 

Failure  to  file  an  aunual  report  does  not  eztund 
tbe  time  to  commence  an  action  against  a  trustee 
for  previous  failure  to  file  a  report  Wnlty  Ch.  v. 
VanderbUt,  U  Week.  Dlff..  MB. 
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(yjBrien  v.  Toung,  96  N.  Y.,  428  ;  Taplor  v. 
Boot,  4  Keyes,  344. 

The  decision  below  was  based  upon  Milierv. 
White,  57  Barb. ,  508  ;  59  Barb. ,  443,  and  50  N. 
Y.,  137.  It  shows  this  peculiarity,  that  the  debt 
for  which  the  trustees  became  liable  was  con- 
tracted prior  to  tlie  default  and  wu  only  put  in 
judgment  after  the  default. 

Toe  courts  of  the  State  of  New  York  have  re- 
fused to  follow  this  case,  except  within  the 
strict  limits  of  the  facts  presented  by  it. 

Leait  v.  Amutrotiff,  8  Abb.  (N.  C),  886,  and 
caflea  cited. 

The  Judgment  is  evidence  in  this  action  of  the 
debt  of  the  company  ex  neeetsitaU. 

But  the  true  ouesUon  is,  not  whether  the 
Judgment  would  be  reodrea  in  evidence  on  the 
triiuof  the  cause,  but  whether  the  pleading  pre- 
sented facts  which  showed  a  right  to  recover  on 
the  part  of  the  plaintiff.  Whatever  may  be  the 
ruling  of  the  state  courts  in  respect  to  admis- 
sions of  evidence,  they  are  not  binding  upon  the 
United  States  Courts,  becauw  such  decisions  do 
not  present  a  case  of  statutory  construction. 

2tNid  r.  HoOrrook,  13  Pet.,  84 ;  Vmiee  v. 
Mwrdoek,  02  U.  S..  494  (XXIII.,  583). 

The  viewthat  a  judgment  is  evidenceagainst 
a  trustee  of  the  liability  of  a  corporation,  is  sup- 
ported by  numerous  very  respectable  authorities 
in  the  State  of  New  York. 

Slee  V.  Bloom,  20  Johns. ,  669 ;  Mom  v.  MeOtd- 
l&ugh,  6  Hill,  131 ;  S.  (7.,  7  Barb..  289  ;  Mouv. 
AtereU,  10  N.  Y.,  450  ;  Belmont  v.  Gotman,  1 
Bosw.,  189  ;  S.  C.  21  N.  Y.,  M ;  PeeOiam 
Smith,  9  How.  Pr.,  436 ;  Squtrea  t.  Brown,  28 
How.  Pr.,  35  ;  Witherhead  v.  Alien,  28  Barb., 
661 ;  Andrnot  v.  Murray,  0  Abb.  Pr.,  8. 

And  in  other  States,  and  England: 

Utley  V.  Tool  Co.,  11  Gray,  139  ;  Fhmum  v. 
Ballard  Vale  MacMns  SJiop,  12  Cush..  607 ; 
Bauchy  v.  Brown,  U  Vt,  197 ;  Milliken  v. 
Whttehemae,  49  Me.,  527  ;  CSw«  v.  Sanford,  14 
fowa,  235 ;  Wilmn  v.  PittOniTg,  etc..  Coal  Co., 
43  Pa.,  424  ;  Gatkill  v.  JhuUe!/,  6  Met.,  546  ; 
Onm  V.  JVtirtn,  23  Beav.,  538 ;  Bank  of  Au»- 
tralatia  v.  JWo*,  16  Q.  B.,  717;  Thompson, 
Liab.  Stockh.,  sec.  329,  «t  teq. 

This  court  is  not  required  to  follow  the  rul- 
ings of  the  state  court  based  upon  conflicting 
authorities  which  the  later  decisions  of  that 
court  have  refused  to  follow,  or  have  distin- 
guished so  as  to  destroy  their  effect  and  which 
are  without  the  foundation  of  common  sense  for 
their  support. 

Burgeu  v.  Seltgman,  107  U.  8.,  33  (XXVH., 
865);  5W  V.  Peck,  18  How..  599  (59  U.  8., 
XV.,  620) ;  FaulkTier  v.  Hart.  82  N.  Y.,  418. 

Mr.  Grosrenor  P.  Lowrey*  for  defend- 
ants in  error: 

This  Is  a  penal  statute  and  is  to  be  strictly 
construed.  No  provision  In  it  gives  to  a  judg- 
ment against  the  company  any  effect  whatever 
as  against  the  trustees.  It  does  not  establish  a 
wntract  duty. 

Steam  Engine  Go.  v.  Subbard,  101  U.  8.,  191 
<XXV^787) ;  Fbuh  t.  Cbnn.,  109  U.  8.,  877 
(XXVn.,  969) ;  Mereh.  Bk.  v.  BUm,  86  N.  Y., 
412 ;  Wylea  v.  Suydam,  64  N.  Y.,  178  ;  Whitnetf 
Arms  Go.  v.  Bartow,  68  ST.  Y„  69 ;  ffrwe  v. 
Ptatt,  80  N.  Y.,  879. 

The  Courts  of  New  York  have  consistently 
censtrued  this  statute  in  such  a  way  as  to  justify 
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the  advice  of  counad,  that  the  facts  here  alleged 
do  not  constitute  a  legal  cause  of  action. 

Stokei  V.  Stiekney,l)6  N.  Y.,  826:  JfiBflf  T. 
W/iite,  50  N.  Y.,  189;  Eimtmdv.  BuOard,  10 
Hun,  65  ;  MeUarg  v.  Eastman,  85  How.  Pr., 
205 ;  Miller  v.  White,  4  Hun,  68 ;  Beed  v. 
Keett,  87Super.  Ct.,  269;  WtmmaviK^.  Dimoek, 
41  How.  Pr.,  93  ;  Barke  v.  Thoma*,  66  N.  Y.. 
659;  Whitney  Arms  Oo.  v.  Barlow,  68  N.  Y., 
72. 

Cases  of  stockholders  are  clearly  distinguisb- 
able  from  those  of  trustees  ;  jBaiti7tg$  v.  x>r«w, 
76  K.  Y.,  15  ;  but  the  preponderance  is  to  the 
effect  that  in  New  York  a  judgment  against  a 
corporation  is  not  evidence  against  a  stock- 
holder in  a  suit  to  ei^oroe  his  individual  liabil- 
ity. 

Mosf  V.  MeOuUough,  6  Hill,  181 ;  Belmont  v. 
Coleman,  21  N.  Y.,  96  ;  ^rong  v.  Wheaton,  88 
Barb.,  616 ;  MoMaJum  v.  Mat^,  61  N.  Y.,  168; 
Wiih*rh£ad  T.  AUm^  8  Keyes,  662. 

Mr.  Jvstiee  Matthews  dellvOTed  the  (^ifiiloD 

of  the  court : 

It  is  the  well  setUed  rule  of  decision,  estab- 
lished bytheCourtof  Aj>pe8lsof  New  Toikln 
numerous  cases,  that  this  section  of  the  statute, 
to  enforce  which  the  present  action  was 
brought,  is  penal  in  its  character  and  must  be 
constraed  with  strictness  as  a^nst  those  sought 
to  be  subjected  to  its  liabilities.  Mereh.  Bk.  v. 
Bliss,  85  N.  Y.,  413  ;  Wiles  v.  Suydam.  64  N. 
Y.,  178;  Easterly -v.  Barker,  66  N.  Y..  258; 
Knoe  V.  Baldwin,  80  N.  Y.,  610 ;  Voeder  v. 
Baker,  88  N.  Y.,  m-.  Pier  v.  Oeorge.  86  N.  Y., 
613  ;  Stokes  v.  BHehney.  96  N.  Y.,  823. 

In  the  case  last  cited,  the  action  authorized  by 
It  was  held  to  be  or  delicto,  and  that  it  did  not 
survive  as  against  the  personal  repreaontativaof 
a  trustee  sought  to  be  charged. 

In  Bruee  v.  Piatt,  80  N.  Y.,  879,  It  was  said: 

"  It  is  settled,  by  repeated  decisions  applIcaUs 
to  this  case,  that  thestatutelnqucstloniLawsof 
1848,  ch.  40,  sec.  12)  is  penal,  and  not  to  be  «i-  [41 
tended  by  construction ;  that  In  an  action  to  en- 
force a  liabiliQ'therebT  created,  nothing  can  be 
presumed  against  tiie  defendants,  but  that  every 
fact  necessary  to  establish  their  1  iabllity  must  be 
affirmatively  proved,"  citing  OarrieonY.  Sow, 
17  K.  Y.,  m ;  Mitter  t.  WUie,  60  N.  Y.,  187; 
WMtn^  Arms  Qo,     Borfets,  68  H.  Y.,  68. 

This  rule  of  construction  in  reference  to  this 
and  similar  stabitory  provisions  has  been  here- 
tofore adopted  and  applied  by  this  court 
Engine  Go.  v.  Hubbard,  101  U.  S.,  188rXXV., 
786] ;  Flash  T.  Conn,  109  U.  S..  871  [XXVIL» 
966]. 

In  the  case  last  mentioned,  this  court,  follow* 
Ing  the  Court  of  Appeals  of  New  York  In  the 
case  of  Wiles  V.  8u^m,  64  N.  Y.,  178,  showed 
the  distinction  between  the  liability  of  stock- 
holders for  the  debts  of  the  corporation,  under 
a  section  of  Uie  same  Act,  making  them  sev^ 
erally  indlvidu^y  liable  fortbe  detrte  and  con- 
tracts  of  the  company  to  an  amount  equal  to  tha 
amount  of  stock  held  by  them  zn^ectivdr. 
unMl  the  whole  amount  of  the  capital  stooK 
fixed  and  limited  by  the  company  has  been  paid 
In,  and  the  Uabili^  imposed  upon  the  tnisteei 
by  the  section  now  under  discussion.  It  wu 
held  that  the  former  was  a  liability  as  emfroefa, 
enforceable  beyond  the  jurisdiction  cf  the  States 
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and  that  the  statute  Aoald  be  construed  lib- 
erally !□  furtherance  of  the  remedy  ;  that  the 
latter  was  for  the  enforcement  of  a  penalty  and 
suljject  to  all  the  rules  applicable  to  actions  upon 
statutes  of  that  description. 

The  distinction  is  illustrated  and  enforced  in 
EusHugg  V.  Drae.  76  N.  Y.,  9,  and  Stephens  v. 
Jlw,  83N.  Y.,  818. 

Tiie  preciae  question  luTolvod  here  was  de- 
cided m  tlie  Court  of  Appeals  of  Kew  York  In 
the  case  of  Miller  v.  White.  60  N.  Y.,  187.  In 
that  case  the  complaint  set  forth  the  recovery 
of  a  judgment  against  the  company,  but  not 
the  ori^oal  cause  of  action  against  it,  on  which 
the  judgment  was  founded.  The  defendant 
mov£d  tor  a  dismissal  on  this  ground,  which 
was  refused,  and  judgment  was  rendered  In 
favor  of  the  plaintiff  on  the  production  in  evi- 
dence of  the  jud^ent  roll.  This  was  held  to 
be  erroneous  on  the  ground  that  the  judgment 
was  not  competent  as  evidence  of  any  debt  due 
from  the  corporation,  and  that  no  action  could 
[450]  be  maintained  thereon  against  the  trustees  un- 
der this  section  of  the  Act.  Judge  Peckham. 
delivering  the  unanimous  opinion  of  the  court, 
said: 

"It  will  be  perceived  that  this  Is  a  hljH[hly 
penal  Act,  extremely  rigorous  in  its  provisions. 
It  is  absolute  that  the  trustees  shall  Vc  liable  for 
all  the  debts  of  the  company,  if  the  report  be 
not  made,  no  matter  by  whose  default.  If  one 
of  the  trustees  did  all  in  his  power  to  have  it 
mode,  yet  if  the  president,  or  a  sufficient  num- 
ber a[  his  CO- trustees  to  constitute  a  majority, 
declined  to  sign  It,  or  if  the  president  and  sec- 
retary declined  to  verify  it  by  oath,  the  faithful 
trustee  seems  to  be  absolutely  liable  as  well  as 
those  who  refuse  to  do  their  dutv." 

It  was  accordingly  held  "Tlint,  as  against 
these  defendants,  the  judgment  did  not  le^Uy 
exist,  as  they  were  neither  parties  nor  pnrics 
to  it.  *  *  *  It  is  not  a  judgment  as  to  these 
defendants;  no  action  could  be  maintolQed  there- 
on against  them.  *  •  •  Nor  is  the  judg- 
ment prima  facte  evidence  of  the  debt  as  against 
these  defendants." 

This  doctrine  was  repeated  and  rc-affirmed  by 
the  same  court  in  Whitney  Amu  Co.  v.  Barlow, 
63  K.  Y.,  62-72.  In  that  case  the  court  said: 
"The  debt  must  be  proved  by  evidence  compe- 
tent against  the  defendants.  The  facts  upon 
which  the  debt  is  founded  must  be  proved. 
.The  naked  admission  of  the  corporation  or 
judgment  against  the  corporation  are  not  evi- 
dence against  the  trustees.  They  are  re$  inter 
atioa  acta;  but,  when  facts  arc  proved  which 
would  establish  the  existence  of  a  debt  against 
the  corporation,  the  liability  of  the  trustees  for 
the  debt  follows  upon  the  proof  of  the  other 
facts  upon  which  the  liability  Is  made  by  stat- 
ute to  depend." 

The  case  of  Miller  v.  Witite,  vhi  mipra,  has 
never  been  overruled  nor  questioned  by  the  New 
York  Court  of  Appeals.  On  the  contrary,  it 
has  been  repeatedly  and  expressly  cited  and  ap- 
proved, and  either  followed  or  distinguished 
from  the  case  under  decision.  In  the  following 
cases:  Itorke  v.  Thomas,  56  N.  Y.,  559-505; 
Eaatinr;8  V.  Ih'ev),  76  N.  Y.,  9-15;  Stephens  v. 
Fox,  83  N.  Y.,  813-317;  Knox  v.  Balditin,  80 
N.  Y.,  610-618;  Brute  T.  PUUt,  80  N.  Y.,  879 
-881. 

It  is  attempted,  however,  in  argument  to  dis- 
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tinguish  tlie  present  case  from  that  of  XHXerY. 
White,  vhi  supra,  upon  the  facts  so  as  to  ex< 
eept  this  from  the  rule  of  that  decision.  In  the 
case  of  Miller  v.  White,  vhi  supra,  ibe  judg- 
ment sued  on  was  not  recovered  until  after 
the  alleged  default  on  tlie  part  of  the  defend- 
ants, as  trustees,  in  filing  their  report;  where- 
as, in  the  present  case  the  default  is  alleged 
to  have  occurred  after  the  recovery  of  the 
judgment  sued  on.  But  in  Miller  y.  White, 
the  plaintiffs  did  aver  defaults  occurring  aft- 
er the  rendition  of  the  judgment,  although 
none  were  proved  except  one  occurring  before 
it  was  recovered;  and  the  court  said,  50  N.  Y., 
140:  "  The  right  of  action  in  this  case  arose,  if 
evCT,  at  the  expiration  of  the  twenty  days  from 
the  first  day  of  Jantiary,  I860.  At  that  time 
the  judgment  had  no  existence.  It  was  not  re- 
covered until  June,  1866."  But  this  language 
plainly  shows  that  the  very  point  of  the  decis- 
ion was,  that  no  right  of  action  could  arise  upon 
the  judgment  itself,  but  upon  the  debt  alone, 
on  whicn  the  judgment  wasfoundcd;  and  as  to 
this,  it  is,  as  we  have  already  seen  from  othor 
parts  of  the  opinion,  expressly  declared,  that 
the  judgment  was,  as  against  the  trustees,  evi- 
dence nSther  conclusive  nor  prima  fade  of  the 
existence  of  a  debt  due  from  the  corporation, 
for  the  payment  of  which  they  could  be  charged. 

Upon  this  point.  It  is  further  said  in  argu- 
ment that  it  is  reduced  to  a  question  of  evidcuce 
and  that  the  rules  of  evidence  enforced  in  the 
courts  of  a  State  do  not  necessarily  govern 
courts  of  the  United  States,  althotig^  dttinK  In 
the  same  State.  However  this  may  bein  otha 
cases,  or  where  the  laws  of  the  United  States 
prescribe  rules  of  evidence  tor  their  own  tribu- 
nals, it  is  not  true  that  the  courts  of  the  United 
States,  in  a  special  statutory  proceeding,  would 
give  to  a  judgment  of  a  state  court  any  other  or 
greater  elxect,  either  as  matter  of  evidence  or  as 
ground  of  action,  than  must  be  lawfully  given 
to  it  in  the  courts  of  the  State  whoae  laws  an 
invoked  to  enforce  it. 

It  is,  however,  further  urged  upon  us  in  ar- 
gument that  in  cases  like  the  present,  wliich  is 
shown  by  the  record  and  admitted  to  be  found- 
ed on  an  action  00  the  case  for  a  tort,  the  judg- 
ment against  the  corporation  must  be  evidence 
of  the  debt  ex  neeeuitate.  On  this  head  the 
language  of  counsel  in  their  printed  argument 
is  as  follows: 

' '  The  action  was  for  trespass  on  tiie  case,  f« 
a  tort  (entering  upon  and  taking  oils  from  the 
lands  of  the  plaintiff),  which  was  unliquidated 
except  by  the  verdict,  which  possibly  contaiuod 
an  allowance  in  the  nature  of  punitive  damages. 
It  was  impossible  of  exact  computation,  con- 
taining allowances  for  costs  provable  in  no  other 
way.  It  would  be  absurd,  unreasonable  and 
productive  of  uncertainty  and  confusion,  to  re- 
quire the  submission  to  another  jury  of  the  facta 
which  led  to  this  verdict;  for  if  they  found  a 
lees  amount,  it  is  palpable  that  a  part  only  of 
the  debt  of  the  com|»my  would  be  recovered 
against  these  defenduits,  who  are  liable  Tor  aU 
the  debts  of  the  company.  If  they  gave  a  larger 
verdict,  these  defendants  would  be  the  first  to 
complain.  Under  the  statute  they  are  sever- 
alty as  well  as  jointly  liable.  Each  one  could 
be  sued  apart  from  the  others,  and  if  one  trust- 
ee is  sued  alone,  all  the  trustees  shall  contribute 
a  ratable  share  of  the  amount  paid  <m  such  judg- 
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mcDt.  If  in  each  suit  a^ioet  each  trustee  the 
whole  evidence  of  the  ongioal  claim  had  to  be 
gone  into  and  separate  verdicts  rendered,  which 
might  be  for  very  dissimilar  amounts,  the  con- 
tribution would  become  a  matter  more  involved 
than  the  original  claim.  As  the  theory  on 
which  the  judgment  is  made  conclusive  is,  that, 
as  the  parties  to  it  have  had  their  day  in  court 
and  have  exhausted  their  proofs,  they  are  there- 
by estopped  from  denying  ita  validity." 

But  if  this  proves  anything  it  proves  too 
much,  and  instead  of  showing  the  thing  to  be 

S roved,  that  the  judgment  is  conclusive  evi- 
ence  of  a  debt,  it  establishes,  on  the  contrary, 
that  a  liability  on  the  part  of  the  corporation 
for  8  tort,  though  afterwards  reduced  to  judg- 
ment against  it,  is  not  a  debt  of  the  corpora- 
tion, evea  when  in  judgment,  within  the  mean- 
ing of  the  statute  imposing  upon  the  trustees 
the  penalty  sought  to  be  enforced  in  this  action 
for  not  making  and  publishing  on  annual  report 
showing,  among  other  things,  the  amount  of 
its  existing  debts.  For,  keeping  in  view  the 
Btatement  now  urged  b^  counsel,  of  the  impos- 
dbility,  in  advance  of  liquidation  by  the  verdict 
of  a  juiT,  of  even  approximately,  much  less 
accurately,  stating  the  amount  of  such  a  lia- 
bility, can  it  be  supposed  that  the  duty  todo  so 
462]  ts  devolved  upon  tlie  trustees  within  either  the 
letter  or  spirit  of  this  statute  under  penalty  of 
becoming  personally  liable  to  pay  whatever 
Judgment  may  be  thereafter  rendered  on  ac- 
jouDt  thereof  against  the  corporation  T  Surely 
not.  Such  claims  are  not  within  the  contem- 
plation'of  the  Act.  The  mischief  to  be  pre- 
vented by  its  requirements  has  no  relation  to 
liabilities  of  that  description.  The  creditors  to 
be  protected  are  those  only  who  become  such 
by  voluntary  transactions, in  reference  to  which, 
for  their  benefit,  the  information  becomes  im- 
portant as  to  the  debts  of  the  company. 

The  precise  point  does  not  appear  to  have 
arisen  under  this  Act,  so  as  to  have  become  the 
subject  of  a  decision  by  Uie  New  York  Court 
of  Apjicals.  But  it  seems  to  be  virtually  de- 
cided in  Ileacock  v.  Sharman,  14  Wend.,  58. 
That  was  an  action  on  the  case  for  the  recovery 
of  damages  against  the  stockholders  of  a  cor- 

g oration,  occasioned  by  not  keeping  in  repair  a 
ridgo;  the  liability  arising,  aa  it  was  alleged, 
upon  tlie  8th  section  of  the  Act  incorporating 
the  Buffalo  Hydrmilic  Association,  Stat,  of  1827, 
N.  Y.,  p,  45,  which  was  as  follows: 

"  That  the  stockholders  of  the  said  corpora- 
tion shall  be  holden  jointly  and  severally  to  the 
nominal  amount  of  their  stock  for  the  pay- 
ment of  all  debts  contracted  by  the  said  cor- 
poration or  by  their  agents;  and  nny  person  or 
persons  having  any  demand  against  the  said 
corporation  may  sue  an^  stockholder  or  stock- 
holders in  any  court  having  cognizance  thereof, 
and  recover  the  same  with  costs;  provided.  That 
no  stockholder  shall  be  obliged  to  pay  more  in 
the  whole  than  the  amount  of  the  stock  he 
may  hold  in  the  said  company  at  the  time  the 
debt  accrued."  Mr.  Jmtiee  Nelson,  delivering 
the  opinion  of  the  court,  said:  "  The  term  de- 
mand is  undoubtedly  broad  enough,  if  it  stood 
alone,  to  embrace  the  claim  of  the  plaintiff. 

*  *  *  We  must,  however,  look  at  the 
whole  section  and  the  connection  in  which  it 
stands.  In  order  to  fix  its  meaning  in  this  case. 
The  stockholdera  in  the  first  place,  are  made 
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jointly  and  severally  holden  fbrtbe  payment 
of  all  debts  contracted  by  the  corporation  or 
by  theiragents.  The  liabuity  is  here  dedarcd: 
it  is  new  and  anknown  to  the  common  law;  and 
is  in  terms  limited  to  demands  ex  contractu. 
The  residue  of  the  section  was  not  intended  to 
extend  the  liability  thus  declared;  but  is  in  fur^ 
therance  of  the  remedy.  •  •  *  But  the  pro- 
viso  to  the  section  Is  conclusive  upon  the  point. 
Any  person  having  a  demand  aj^nst  the  cor- 
poratioo  is  authorized  to  sue  any  stockholder  in 
any  court,  etc.,  'provided  that  no  stockholder 
shall  be  obliged  to  pay  more  in  the  whole  than 
the  amount  of  the  stock  ho  may  hold  in  said 
company  at  the  time  the  debt  accrued;' thereby 
clearly  qualifying  the  enlarged  meaning  of  the 
word  demand,  and  showing  satisfactorilr  that  it 
was  used  by  the  Legi^ttuv  to  denote  a  demand 
arising  upon  contract  Damage  arising  upcm 
tort  is  not  a  debt  accrued,  within  any  reasonable 
construction  of  that  term.  It  is  apparent,  as 
welt  from  a  view  of  the  whole  section  as  from 
an  analysis  of  its  parts,  that  tiie  intent  of  the 
framers  of  it  was  only  to  make  the  stockholdera 
individually  reapondble  for  the  debts  of  tba 
company." 

This  reasoning  and  conclusion,  as  applied  to 
the  present  case,  is  not  weakened  but  rather 
strengthened  by  the  language  cited  and  relied 
on  by  counsel  in  support  of  his  proposition, 
from  the  opinion  of  Mr.  JmtieeSUiTYVa  Carver 
V.  Braintree  Mfg.  Co., 2  Story,  448.  construing 
a  Massachusetts  Statute,  enacting  that  "Every 
person  who  shall  bccomea  member  of  any  manu- 
facturing corporation  shall  be  liable  fn  nls  indi- 
vidual capacity^  for  all  debts  contracted  diirinj 
tlie  time  of  his  continuing  a  member  of  sucfi 
corpomtion."  lie  there  admits  that  debts,  in 
the  strict  sense  of  the  term,  include  only  con- 
tracts of  the  party  for  the  payment  of  money 
and  nothing  else;  but,  feeling  required  to  con- 
strue the  statute  broadly  as  a  remedial  statute 
be  gave  to  the  word  * '  debta  "  a  meaning  not  HQ- 
usual,  asequivalcnt "  todnes,"  and  to  the  word 
"  contracted,"  a  meaning,  which,  though  mon 
rcmote.he  said,  was  still  legitimate  as  equivalent 
to  "  incurred,"  so  that  the  phra.se  "  debts  con- 
tracted," in  that  sense,  would  be  equivalent  to 
"dues  owing  or  liabilities  incurred;"  and  would, 
therefore,  cover  unliquidated  claima  arismg 
from  torts. 

But,  as  we  have  already  seen,  the  statute  in- 
volved in  this  discussion  is  not  a  remedial  stat- 
ute, to  be  broadly  and  liberall^r  construed;  but 
is  a  penal  statute  with  provisions  of  a  highly 
rigorous  nature,  to  be  construed  most  favorably 
for  those  sought  to  be  charged  under  it,  and 
with  strictness  against  their  alleged  liability.  [*■ 
Under  such  a  rule  of  construction  its  language  ii 
limited,  by  its  own  terms,  to  a  liability  on  tha 
part  of  the  trustees  to  debts  of  the  corporation 
existing  and  arising  ese  contractu. 

It  is  finally  Insisted  that  a  judgment  agunst 
the  corporation,  although  founded  upon  a  tort, 
becomes  ipao  facto  a  debt  by  contract,  being  a 
contract  of  record,  or  a  spedalty  In  the  nature 
of  a  contract. 

But  we  have  already  seen  that  the  settled 
course  of  decision  in  tne  New  York  Court  ci 
Appeals  rejects  the  judgment  against  the  ocff* 
poration  as  either  evidence  or  ground  of  lia- 
bility against  the  trustees,  and  founds  the  latter 
upon  the  obligation  of  the  corporation  on  which 
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tbe  judgment  itself  rests.  And  it  was  decided 
\>j  this  court,  in  the  cnse  of  Lovxtiana  v.  Ifew 
Orleaiu,  109  U.  8.,  285  [XXVII..  9361.  that  8 
liability  for  a  tort,  created  by  statute,  although 
reduced  to  judgment  by  a  recoveir  for  the 
damages  suffered,  did  not  thereby  become  a 
debt  by  cootract,  in  the  sense  of  tlie  Constitu- 
tion of  the  United  States,  forbidding  state  leg- 
islation impairing  its  obligation,  for  the  reason 
that  "  The  term  '  coatract '  is  used  in  the  Con- 
ttitntlon  in  its  ordinary  sense  as  signifying  the 
agreement  of  two  or  more  minds,  for  consider- 
ations proceeding  from  one  to  the  other,  to  do 
or  not  to  do  certain  acts.  Mutual  assent  to  its 
terms  is  of  its  very  essence." 

The  same  definition  applies  In  the  present  in- 
■tance,  and  excludes  the  liability  of  the  defend- 
ants, as  trustees  of  the  corporation,  for  its  torts, 
although  reduced  to  judgment. 

WeHnd  no  error  in  iJie  judgment  cf  the  Ctr- 
euit  Court,  and  it  it  accordingly  affirmed. 
True  copy.  Test:  _ 
Jamoi  H.  UoKenner,  Clerk,  Sup.  Court,  U.  S. 


9]  SAMUEL  T.  MOBGAN,  Admr.  ds  boni$  non 
of  Samuel  D.  Moboak,  Deceased,  SAMUEL 
T.  MORGAN  AXD  WILLIAM  W.  MOR- 
GAN, Children  and  Only  Hdra  at  Law  of 
Samuel  D.  Mouoan  Tabttiia  A.  MoR- 
gau,  His  Wife,  Appta., 

JOHN  0.  HAMLET  aud  ALICE  R  HAM- 
LET, His  Wife,  JAMES  W.  ABELL  and 
EAIMA  G.  ABELL,  His  Wife. 

(See  8.  C,  Beporter's  ed.,  449-462.) 

Arkanmt  Statute  <^  Limitatione. 

Tho  Arkansas  Statute  of  Llmltetfons,  governing 
claims  agaiiift  estntes  of  deceased  persons.  Is  a  bar 
to  every  eiicta  claim,  unless  presented  to  tne  exec- 
utor or  ndmlnistrutor  within  the  time  prescribed 
from  the  tfraatfng  of  lettere,  although  the  claim 
«rlgiDiitod  in  consequence  of  a  relation  of  trust. 
[No.  187.] 

Argued  Jan.  SO,  1S85.     Decided  Mar.  g,  188B. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
ArlcaoRns. 

The  liistory  and  facts  of  the  case  appear  in  the 
opinion  of  the  court. 

Me9sr$.  S.  F.  Phillips  and  Walter  Clark,  for 
appellants. 

Mr.  U.  M.  Roae*  for  appellees. 

Mr.  Jvetiee  Matthews  delivered  the  opinion 
of  the  court : 

This  is  a  bill  in  equity  filed  br  the  appellants 
September  3,  1879.  The  complainants  are  the 
administrator  de  bonis  non  of  Samuel  D.  Mor- 
gan, deceased,  and  the  children  and  heirs  at  law 
and  widow  of  the  intestate,  citizens  of  North 
Carolina.  The  female  defendants  are  the  chil- 
dren and  heirs  at  law  of  John  G.  Morgan,  de- 
ceased, sued  with  their  husbands,  and  all  cit- 
izens of  Arkansas. 

The  oase  alleged  In  Uie  bill  Is  substantially  as 
follows : 

In  1860  a  partnership  was  formed  between 
lis  U.  ft. 


Samuel  D.  Morgan  and  John  G.  Itforgan,  who 
were  brothers,  the  former  advancing  the  means, 
the  latter  being  bankrupt,  for  stockTog  and  cul< 
tivnting  a  cotton  plantation  In  Arkansas,  pur- 
chased in  the  name  of  the  firm,  but  paid  for  only 
in  part.  Samuel  D.  Morgan  continued  to  redde 
in  North  Carolina.  John  G.  Morgan  lived  on 
the  plantation  in  Arkansas,  and  personally  con- 
ducted its  operations.  This  be  did  during  ser- 
eral  years,  including  the  year  1860,  when  the 
plantation  was  sold,  under  judicial  proceediuM,  r«||, 
to  pay  the  unpaid  purchase  money.  Samuel  D.  '■•**''■' 
Morgan  died  in  January,  1864.  It  is  alleged  that 
large  profits  were  madeby  John  G.  Morgan,  and 
particularly  that  after  the  death  of  his  brother 
be  continued  in  possession  of  the  partnership 
property,  conducted  its  business,  and  made 
profits  amounting  to  $20,000.  He  rendered  no 
account  at  any  time  of  the  business  and  made  no 
settlement  of  the  partnership  affairs,  but  H  U 
charged  that  he  converl«d  the  whole  of  the 
partnership  property  and  profits  to  his  own  use. 

John  G.  Morgan,  in  18G5,  took  out  letters  of 
administration  on  the  estate  of  Samuel  D.  Mor^ 
gan,  in  Ashley  County,  Arkansas,  in  which  the 
plantation  and  partnership  property  were  sit- 
uated. The  administration  was  closed  in  1873. 

John  G.  Morgan  died  in  1875,  the  defendants, 
bis  heirs  at  law,  having  come  into  possession  of 
the  property  in  bis  jMssession  at  bis  decease, 
more  than  sufflclent  to  satisfy  the  claim  of  the 
complainants. 

Oi  the  complainants,  Samuel  T.  Morgan 
became  of  age  Septembers,  1876,  and  Will&n 
W.  Morgan  in  Jiay,  1878.  They  never  had  a 
guardian,  «nd  allege  their  ignorance  of  the 
frauds  charged  to  have  been  jTracticed  against 
tliem  by  John  G.  Morgan,  until  in  1879. 
The  prayer  of  the  bill  is  for  an  account,  etc. 
The  answer  of  the  defendants,  though  admit- 
ting the  fact  of  such  a  partnership  as  alleged, 
denies  that  any  profits  were  mado.and  denies  all 
ttie  allegations  of  fraud.  It  also  shows  that 
John  G.  Morgan  died  In  April,  1876,  leaving 
him  surviving  Emma  S.  Morgan,  his  widow, 
and  the  defendants,  Alice  R.  Hamlet  and  Emma 
G.  Abell,  and  Lula  Morgan,  an  infant,  hisonly 
children ;  that  letters  of  administration  were 
is.sued  on  his  estate  by  the  Probate  Court  of 
Chicot  County,  Arkansas,  in  which  he  lived  at 
the  time  of  his  death,  on  August  6,  1875,  to  his 
widow,  who  acted  a.s  administratrix  of  his  estate 
until  October  13,  1875,  when  she  resigned,  and 
the  defeniJjmt,  John  C.  Hamlet,  was  appointed 
by  the  same  court  administrator  de  bonis  non, 
and  qualified  and  acted  as  such.  And  it  is  relied 
on  as  a  defense  that  the  demands  made  in  the 
bill  were  not  authenticated  and  presented  to  the 
administratrix  ortiie  adn^istrator  de  bonie  non 
of  JohnG.  Morgan,  deceased,  according  to  law,  [451] 
within  two  years  of  the  granting  of  leltem  of 
administration  on  his  estate. 

The  cause  was  heard  on  the  pleadings  and 
proofs,  and  on  final  hearing  the  bill  was  dis- 
missed. From  this  decree  the  complainants 
bring  the  present  appeal. 

Id  Arkansas  it  appears  that  then  is  a  special 
Statute  of  Limitations  governing  claims  against 
estates  of  deceased  persons,  commonly  called 
the  Statute  of  Non-claim.    It  is  as  follows  : 

'  All  demands  not  exhibited  to  the  executor 
or  administrator,  as  required  by  this  Act,  before 
the  end  of  two  years  from  the  granting  of 
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Jiitteni.  sTiAll  be  forever  barred."  Dig.  Ark. 
Stat.,  1874,  sec.  98. 

It  has  been  decided  that  the  statute  runs 
against  all  CTeditors,  whether  rt'sident  or  non- 
resident.  Ennin  v.  Turrur,  6  Ark,,  14. 

And  that  all  daims  fall  within  the  provisions 
of  the  statute  that  are  capable  of  being  asserted 
in  a  court  of  law  or  equity  existing  at  the  death 
of  the  dec^£cd,  or  coming  into  existence  within 
two  vcars  after  the  erant  of  administration, 
whether  due  or  not,  if  running  to  a  certain  ma- 
turity.   Walker  v.  B}/er,  14  Ajk.,  S46. 

And  the  eStect  of  a  failure  to  present  the  claim 
as  prescribed  iu  the  statute  is,  not  to  let  it  in 
agtuost  the  heirs  or  devisees  but  it  is  to  bar  it 
forever  as  against  all  persons.  Bennett  v.  Davh 
am,  18  Ai^,  884;  Brearti/  v.  Norria,  28  Ark.. 
166-514. 

And  in  PuUic  Workt  v.  Columbia  Coll.,  17 
Wall.,  530  [84  U.  8.,  XXI.,  691],  io  alike  case, 
it  was  held  by  this  court  that  the  failure  to  pre- 
sent the  claim  is,  in  the  absence  of  circum- 
stances constituting  an  excuse,  fatal  to  the  bill 
for  relief  in  equity. 

It  is  sought,  in  argument  on  behalf  of  the  ap- 
pellants, to  dEstiugufsh  their  case,  at  least  the 
case  of  the  two  infant  children  of  Samuel  D. 
Morgan,  from  any  case  within  the  Statute  of 
Kon-claim,  on  the  ground  that  at  the  death  of 
their  father,  his  title  to  the  real  estate,  which 
constituted  the  plantation  descended  to  them  as 
his  heirs  at  law,  and  thotiafter  asto  the  opera- 
tions conducted  by  John  Morgan  in  1864  and 
1865,  having  no  guardian,  the  latter  was  in 
equity  their  representative  and  guardian  de  son 
tort  and  trustee,  so  that,  upon  his  death  and 
468]  until  they  arrived  at  age,  there  was  do  one  com- 
petent to  make  a  demand  against  his  adminis- 
trator, within  the  terms  of  the  statute. 

But  we  are  unable  to  appreciate  the  force  of 
this  BUppraed  distinction.  The  statute  in  ques- 
tion contains  no  exception  in  favor  of  claimants 
under  disability,  of  nonage  oi  otherwise ;  the 
claim  of  the  complainants  aeainst  John  O. 
Morgan  was  adverse  to  his  administrator,  al< 
though  it  may  have  originated  in  consetiuencc  of 
a  relation  of  trust ;  '^and  tliere  is  no  ground,  that 
we  are  able  to  uniderstand,  on  which  it  can  be 
excepted  out  of  the  operation  of  the  statute  in 
question.  Their  claim  was  equally  agaiost  the 
administrator  of  John  O.  Klorgnn,  whether  the 
latter  be  considered  as  the  defaulting  partner  of 
themselves  or  of  their  father.  "Whatever  its  de- 
scription, it  was  a  claim  against  the  estate  of 
John  O,  Morgan,  and  for  which  his  personal 
representative  was  in  the  first  instance  liable  ; 
and  the  statute  is  a  bar  to  every  such  claim, 
unless  presented  within  the  time  prescribed. 

On  this  ground,  Vie  deme  of  the  Circuit  Qmrt 
it  affirmed. 
True  copy.  Test: 

Jamoa  H.  MoKenney,  Clerk,  Sup.  Oourt,  U.  S. 


JUNIUS  S.  MORGAN  AWD  WALTER  H. 
BURNS,  CoVartoers  as  J.  S.  Hobqah  & 
Coui'ADT,  Appta.^ 

UNITED  STATES. 


UNITED  STATES.  AppU., 

0. 
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LOUIS  A.  VON  HOFFMAN  AMD  WILL. 
lAM  MERTENS,  Copartners  u  I4.  VoK 

HOFFHAH  &  COMFANT, 

UNITED  STATESw 


UNITED  STATES,  AppU., 

MANHATTAN  SAVINOS  INSTITUTIOIL 

(Bees,  a,  U8  U.  a, 

Com  overruled — negottaMlity  if  redeemable  gov- 
ernment londa — dittinetion  between  rademu^ 
abiUty  and  payability — eonaolidated  conaoii 
1885 — call  for  redemption — effect  of  call — \ehffn 
bond*  are  overdue— intereat,  effect  of  failure  t» 
pay— negotiable  paper— atolen  Aonda. 

1.  The  position  taken  In  Texas  ▼. White,  XIZm  tB, 
that  the  XeaMature  of  Texas,  while  the  State  wm 
owner  of  toe  boudB  Involved  In  that  oaoe,  oouM 
limit  their  negotiability  tiy  an  Aot  of  iMftolatioo,  of 
which  alt  subeeguent  purchasen  were  cnarged  with 
nottoe.  althouffo  the  bonds  on  their  face  were  pay- 
able to  bearer,  must  bo  re^nrded  as  overruled. 

2.  The  further  position,  thut  ueKotinble  soreni- 
nont  securities,  redccninblo  at  the  pleasure  of  the 
Govemraeot  after  a  specified  day,  but  in  which  no 
date  Is  fixed  for  Snal  payment,  ooiiae  to  bo  nevoti- 
atile  OS  overdue  after  tbo  day  named  wbon  they  flnk 
become  redeemable,  must  bo  rcimnled  as  limited  to 
cones  whore  the  title  of  the  purcluiser  to  acquired 
with  iiotloe  of  Uie  defect  of  atle,  or  under  droun- 
Btonces  wlilcb  disoretllt  the  liutxumeut.  euch  aa 
would  affect  the  tiUe  bi  neootlable  paper  payable  oa 
demiiDd,  when  purcliasea  after  an  unrooscHiable 
length  ot  time  from  the  date  of  issue. 

8.  There  is  ahw  expressly  excepted  from  the  rule 
of  declaloa  In  Uiat  case,  out  of  tao  class  of  owdue 
obliimtlnns  to  which  It  Is  applied,  those  in  wfaloh  a 
distinction  between  redeoouimlity  and  payablUtyis 
made  by  law  and  shown  on  the  face  of  the  bonds. 

i.  The  ffovcmmeat  bonds  known  as  the  "Mtt 
bonds."  are  governed  by  the  rules  of  the  law  ms^ 
chant  reffulatlne  nemitlutile  securities,  modlfled  en* 
ly,  if  Rt  all,  by  i&e  hiws  of  the  UnltedStates,  under 
the  authority  of  which  they  were  created  and  put 
in  circulation :  and  of  those  laws,  and  of  whatertr 
was  lawfully  done  and  declared  by  the  Government 
or  Its  offloers  in  pursuance  of  them,  eveir  luildw 
must  be  ooncluslvely  presumed  to  have  baa  kmowl- 

l^uoh  a  ffo vera  men  t  bond  becomes,  after  At 
maturity  of  a  call  for  redemption,  payable  at  Urn 
optluQ  of  the  bolder  on  demand,  but  without  futm* 
Interest,  at  any  time  prior  to  the  day  fixed  f ornttl- 
mate  payment,  when  it  becomes  uooondltlonaUy 
due. 

6.  Such  and  similar  bonds  of  the  United  States  sie 
nosotiable  securities,  and  pttsB  by  delivery  with  a 
title  unimpeachable  in  the  hands  of  Itona  Me  pnr> 
ohoaets  for  value,  and,  notwithstanding  the  matu- 
rity ot  a  call  for  redunptlon.  are  not  overdue,  la 
the  commerdat  sense,  until  after  the  day  of  noeoii- 
ditional  paymenL 


Note.— JVor«s  vayatAe  on  detnand;  when  nnut  bs 
presented,  to  hold  indnner. 

Where  a  note  Is  payable  on  demand,  with  loter- 
est,  no  demand  Is  necessary  before  brinaing  suit  oa 
It  against  the  maker.  Hirst  v.  Brooks,  60  Barb.,  M; 
Wheeler  v.  Warner,  G  N.  Y..  S19 ;  8.  C,  7  Am.  Rep., 
478. 

Where  no  time  of  payment  is  mentioned  ina  nots^ 
It  Is  payable  immediately,  miompran  v.  Ketcham. 
8  Johns..  190;  Herrick  v.BennetLS  Johns.,  874: 
tholomew  v.  Seaman,  26  Hun,  OB;  &  0,18  Week 
Dig.,  320. 

Some  cases  hold  that  a  note  not  specifying  aay 
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7.  No  presumption  of  dishonor  arisee,  to'affect  the 
title  of  a  holder  of  euch  booda  of  the  United  States, 
acquired  by  a  bona  fide  purchaser  for  vuliie,  prior 
to  the  dnte  fixed  Id  the  oondB  themselves  for  ihelr 
ultimate  payment. 

8.  Ttaefact thatlnterestwastocease threemonths 
after  the  date  of  the  call  for  redempUon,  boa  do 
tendeocy  to  discredit  the  bonds  or  affect  the  title  of 
«  bona  fltU  pundiaser  for  vaiuejn  tiie  due  course  of 
trade. 

9.  OrdinniT  negotiable  paper,  pavable  on  demand, 
la  not  due  without  demand  unUI  aitcr  the  lapse  of  a 
reasonable  time  vitbln  which  to  make  demand;  and 
what  that  reasonable  time  is,  varies  according  to  the 
circumstancefl  of  the  ease. 

10.  Failure  to  pay  interest  alone  is  not  sufBdent  in 
law  to  throw  Buvb  discredit  upon  negotiable  paper 
upon  which  It  Is  due,  as  to  subject  the  holder  to  an- 
tecedent equities  to  the  full  extent  of  the  security. 

11.  The  title  of  a  bona  ;Ide  purchaser  for  value  of 
stolen  5-20  bonds  of  the  United  States,  which  had 
been  nurcfaused  by  him  after  the  call  for  their  re- 
demption had  mittured,  is  better  than  that  of  the 
owner  from  whom  they  were  stolen. 

[Nos.  630,  527.  538,  639.1 
Aiywd  Jan.  IM,  183$.      Decided  Mar.  I88S. 

j^PPEALS  from  the  Court  of  Claims. 

Statement  of  the  case  by  Mr.  Juttice  Mat- 
thews; 

These  four  cases  Involve  claims  against  the 
United  States  for  the  pavment  of  certain  bonds 
of  the  United  States,  uiowd  as  "  flve-twentj 
bonds,"  consols  of  1893,  issued  in  puraiiance  of 
the  authority  conferred  upon  the  Secretary  of 
the  Treasury  by  the  Act  of  Congress  approved 
■J  March  8.  1865,  entitled  "  An  Act  to  Provide 
Wuys  and  Means  for  the  Support  of  the  Gov- 
ernment." Twenty  bonds  of  the  denomination 
of  $1,000  each  ana  sixteen  of  $500  each  were 
embraced  in  the  suits.  The  controversy  relates 
to  the  title  only,  all  of  them  being  claimed 
by  the  Manhattan  Savings  Institution,  and  ten 
of  each  denomination  by  J.  S.  Moi^n  &  Cj.  ; 
and  the  others,  being  ten  of  |l,0OO  each  and 
six  of  $500  each,  by  L.  Von  Hoffman  &  Co. 
The  bonds  having  been  called  in  for  redemption 
were  presented  at  the  Treasury  for  that  pur- 
pose by  the  holders,  respectively,  J.  S.  Morgan 
&  Co.  and  L.  Yon  Hoffman  &  Co. ,  but  payment 
was  refused  by  the  United  Stat^  on  account 
of  the  adverae-claim  of  the  Manhattan  Savings 
Institution,  and  the  claims  of  the  several  parties 
to  the  proceeds  were  transmitted  for  adjudica- 
tion to  the  Court  of  Claims  by  the  Secretary  of 


tbeTreasury,  March  12,  1880,  pursuant  to  sec- 
tion 1063,  Revised  Statute  Judgmeats  were 
rendered  by  that  court  in  fovor  of  the  Manhat- 
tan Savings  Institution,  and  against  the  other 
claimants  respectively.  16  Ct  CI.,  886.  The 
several  appeals  bring  up  all  the  cases  as  they 
stood  in  the  Court  of  Claims;  the  United  States 
appealing  from  thejud^ent  in  favor  of  the 
Manhattan  Savings  Institution, the  other  parties 
from  the  judjrments  dismissing  their  respective 
petitions.  The  controversy  is  whoUy  between 
the  claimants,  the  United  States  being  merely 
in  the  position  of  a  stakeholder,  not  denying  its 
liability  to  pay  to  the  true  owners  of  the  bonds. 

The  Act  of  Congress,  in  piuBuance  of  which 
the  bonds  in  question  were  issued,  being  "  An 
Act  to  Provide  Ways  and  Means  for  tie  Sup- 
port of  the  Government,"  approved  March  8, 
1805,  13  Stat,  at  L.,  468,  ch.  77,  provided; 

"  That  the  Secretary  of  the  Treasury  be  and 
he  is  hereby  authorized  to  borrow  from  time  to 
time,  on  the  credit  of  the  United  States,  in  addi- 
tion to  the  amounts  heretofore  authorized,  any 
sums  not  exceeding  in  the  aggregate  $600,000,- 
OOO.andto  issue  therefor  bonds  or  treasury  notes 
of  the  United  States,  in  euch  fo/m  as  he  may 

erescribe;  and  so  much  thereof  as  may  be  issued 
t  bonds  shall  be  of  denominationa  not  leas 
than  $80,  and  may  be  made  payable  at  any  pe* 
riod  not  more  than  for^  years  from  date  of^i^ 
sue,  or  may  be  made  redeemable,  at  the  pleas-  [479] 
ure  of  the  Government,  at  or  after  any  period 
not  less  than  live  years  nor  more  than  forty  years 
from  dute.or  ma^  be  made  redeemable  and  pay- 
able as  aforesaid,  as  may  be  expressed  upon 
their  face,"  etc. 

The  bonds  issued  under  this  Act  were  called 
the  consolidated  debt  or  consols  of  1865,  be- 
cause. In  addiUon  to  the  loon  of  $600,000,000 
authorized  by  it,  the  Secretary  of  the  Treasury 
was  empowered  to  pennit  the  conversion,  into 
any  description  of  bonds  authorized  by  it,  of 
any  treasury  notes  or  other  obligations  bear- 
ing interest,  issued  imdcr  any  Act  of  Congress. 

The  bonds  themselves,  differing  only  in  num- 
bers and  denomination,  were  in  the  following 
form: 

"  165,120.]  [165,120. 
[Consolidated  debt.  Issued  under  Act  of  Con- 
gress approved  March  S,  18G5.  Bcdeemable 


time  of  payment  is  payable  OD  demand.  Holmes  v. 
West.,  If  Ckl.,  m :  Porter  v.  Porter,  81  Me.,  878;  SB- 
Unas  v.  Wright,  11  Tex..  672. 

A  note  payable  on  demand  with  interest  is  a  con- 
tinuing security,  and  an  Indorser  remains  liable  un- 
til an  actual  demand,  and  the  holder  is  not  charge- 
able  with  neglect  for  omitting  to  make  sucb  de- 
mand within  any  particular  time.  Barough  v. 
White,  4  Bam.  ft  0.,  ^  Brooks  v.  UltoheU,  9  Meea. 
ft  W.^:  Merritt  v.  Tod,  28  N.  Y.,  28;  Pardee  v. 

Theee  cases  qualify  the  doctrine  that  a  note  pay- 
able on  demand  must  be  presented  within  a  reason- 
able time  to  charge  the  indorser ;  but  see  Hcrrlok  v. 
Woolverton,  41  N.  Y.,  681:  S.  C.,  1  Am.  Rep.,  481 : 
Wheeler  v.  Warner,  47  N.  T.,  519;  8.  C,  T  Am,  Hep., 
478:  Keys  v.  Fenstermaker,  24  Cal., 331. 

Where  a  note  is  payable  in  speclflo  articles  with- 
out mentioning  any  day  or  place  of  payment,  it  is 
payable  on  demand  and  an  actual  demand  is  neces- 
sary t>efore  an  action.  Lobdell  v.  Hopkins,  6  Cow., 
file :  Rice  V.  Churchill.  2  Denio,  145 :  Durkee  v.  Mar- 
Shall.  T  Wend.,  812;  Cook  v.  Pemill,  13  Wend.,  285; 
Vance  v.  Bloomer, »)  Wend.,  196;  Counsel  v.  VulU 
ure  Mln.  Co.,  etc,  6  Daly,  74. 

It  has  been  held  that  a  note  payable  on  demand 
must  be  presented  within  a  reasonable  time  for  pay- 
meat  in  order  to  hold  the  Indoxser.  81ce  v.  Cun- 
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nlnffham,  1  Oow.. 8B7 ;  Bdw. B.  ft  N.,  156. 890:  ]  Dan. 
Keg.  Ins.,  see.  610 ;  Salmon  v.  Orosvenor,  06  Barbw, 

WO. 

A  delay  of  seven  days,  one  month  or  four  or  five 
weeks  has  been  held  not  unreasonable.  Scavcr  v, 
Lincoln,  21  Pick.,  267 ;  Ranger  v.  Carey,  1  Met.,  868 ; 
Wetbey  v.  Andrews,  8  Hill,  582. 

A  demy  of  eight  months,  seven  months  or  of  fli'e 
months  in  making  demand  bos  been  held  unreaS'  -n- 
able,  so  as  to  discharge  the  indorser ;  so  also  a  delaj 
of  two  months  and  a  naif  without  excuse.  Field  v. 
Nickersoo,  13 Mass.,  131;  Martin  v.  WlnBlow,2Mason, 
241 ;  Sice  v.  Cunningbam,  1  Cow.,  397 :  Losee  v.  Dun- 
kin,  7  Johns.,  79. 

A  demand  note  must  be  protested  and  notion 
given  within  a  reasonabletlme,to  hold  an  Indorser; 
and  the  fact  that  the  indorsement  was  for  accom- 
modation and  that  the  note  bears  Interest  makes  no 
difference,  A  delay  of  four  years  Is  unteasoDabla. 
Thillniaa  v.  Guble,  83  La.  Aon., 260;  S.  C.,n  Am. 
Rep.,  267. 

To  charge  the  indorser,  a  note  payable  on  demand 
after  date  at  a  bank,  with  Interest  after  maturity, 
should  be  presented  for  payment  within  a  verj 
short  time,  and  a  delay  of  three  yean  and  a  balf  dis- 
cbarges the  indorner,  Crim  v,  Starkweatber,  88  N. 
Y.,  W ;  8.  a,  42  Am.  Rep.,  m 
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after  five  and  payable  twenty  years  from 

date.l 

1.000.]  [1,000. 

It  is  hereby  certifled  that  the  United  States  of 
America  are  mdebted  unto  the  bearer  in  the  sum 
-of  one  thousand  dollars,  redeemable  at  the 
pleasure  of  the  United  States  after  the  first  day 
of  July,  1870,  and  payable  on  the  first  day  of 
July,  1885,  with  interest  from  the  first  day  of 
July,  1865,  inclusive,  at  six  per  cent.  i)er  annum, 
payable  on  the  first  day  of  January  and  July  in 
■each  year,  on  the  presentation  o'f  the  proper 
coupon  hereunto  amiexed.  Thisdebt  is  author- 
ized by  Act  of  Oongreas  approved  March  S, 
1SG6. 

Washington,  July  1,  1865.   J.  Lowery, 
For  Regitter  of  the  Treasury. 

Bis  months'  Interest  due  July  1, 1686,  payable 
vith  this  bond. 

(Thirteen  coupons  attached  from  and  inclnd- 
ing  coupon  forinterest  due  January  1,  187U,  to 
and  iocluding  coupon  for  interest  due  January 
1,  1885.)" 

They  were  accordingly  known  as  S-20  bonds, 
being  redeemable  after  five  years,  but  not  pay- 
able until  twenty  years  after  July  1, 186S. 
t4A0}  °^  1^™'  "To authorize  the 

refunding  of  the  naUonal  debt,"  16  Stat,  at  L., 
272,  authori7.ed  the  issue  of  three  classes  of 
bonds,  according  as  they  bore  interest  at  the 
rates  of  5  per  cent,  44  per  cent  and  4  per  cent 
per  annum,  amounting  in  the  aggregate  to 
91,600,000,000,  which  the  Secretary  of  the 
Treasury  was,  by  the  3d  section  of  the  Act.  au- 
thorized to  sdl  and  dispose  of,  at  not  less  than 
their  par  value  in  coin,  and  to  apply  the  pro- 
ceeds thereof  to  the  redemption  of  any  of  Uie 
bonds  of  the  United  States  outstanding,  and 
known  as  6-20  bonds,  at  their  par  value,  or,  the 
Act  continues,  he  may  exchange  the  same  for 
such  5-30  bonds,  par  for  par. 

By  the  4th  section  of  this  Act  it  w.^a  provided : 

"That  the  Secretary  of  the  Treasury  is  hereby 
authorized,  with  any  coin  of  the  Ircasury  of 
the  United  States  which  he  may  lawfully  apply 
to  such  purpose,  or  which  may  be  deiived  from 
the  Bale  of  any  of  the  bonds,  toe  issue  of  which 
is  provided  for  in  this  Act,  to  pay  at  par  and 
-cancel  any  six  per  cent  bonds  of  the  United 
States  of  the  kind  known  as  6-20  bonds  which 
have  become,  or  shall  hereafter  become,  re- 
deemable by  the  terms  of  their  issue.  But  the 
particular  bonds  so  to  be  paid  and  canceled  shall 
in  all  cases  be  indicated  and  specified  by  class, 
date  and  number,  in  the  order  of  their  numbers 
and  issue,  beginning  with  the  first  numbered 
»nd  issued,  in  public  notice  to  be  piven  by  the 
Secretary  of  the  Treosuiy,  and  in  three  mon^ 
after  the  date  of  such  public  notice,  the  interest 
on  the  bonds  so  selected  and  advertised  to  be 
paid  shall  cease." 

By  on  Act  passed  January  20,  1871,  16  Stat, 
at  L.,  399.  the  foregoing  Act  was  amended  so  as 
to  authorize  the  issue  of^ve  hundred  millions  of 
five  per  cent  bonds  instead  of  two  hundred  mil- 
lions, as  limited  br  the  Act  of  July  14, 1870,  but 
not  80  as  to  ponnit  an  increase  of  the  aggregate 
of  bonds  of  all  classes  thereby  authorued. 

Durins  the  period  from  July,  1874,  to  Jan- 
uaiy,  1879,  the  Secretary  of  the  Treasury  made 
various  contracts,  in  writing,  for  the  negotiation 
■of  five,  four-and-a-half  ana  four  per  cent  bonds, 
issued  under  the  Refnnding  Act  of  1870,  in 
1046 


Europe  and  this  country,  with  associations  of  [481] 

bankers  and  banking  institutions  in  Londtm  and 
New  York,  which  became  known  as  syndicatea 

The  claimants,  J.  B.  Morgan  &  Co.,  were 
members  of  such  a  syndicate,  between  which 
and  the  Secretary  of  the  Treasury  a  contract 
was  entered  into  on  the  21st  of  January,  1879. 
The  members  of  that  syndicate  were  Messrs. 
August  Belmont  &  Co^  of  Kew  Torfc,  on 
behalf  of  Messrs.  N.  M.  Rothschild  &  Sons,  of 
London,  England,  and  associates,  and  them- 
selves ;  Messrs.  Drcxel,  Morgan  &Co.,  of  New 
York,  on  behalf  of  Messrs.  J.  S.  Morgan  &  Co. , 
of  London,  and  themselves;  Messrs.  J.  &  W. 
Seligman  &  Co.,  of  New  York,  on  behalf  of 
Messrs.  Seligman  Brother^  of  London,  and 
themselves ;  and  Messrs.  Morton,  Bliss  4^  Co., 
of  New  York,  on  behalf  of  Messrs.  Morton, 
Hose  &  Co.,  of  London,  and  themselves.  "Hie 
subscription  was  for  ten  millions  of  dollars  of 
four  per  cent  bonds  of  that  date,  and  five  mil- 
lions additional  each  month  until  June  30,  1879, 
when  the  contract  terminated,  the  proceeds  to 
be  applied  to  the  refunding  of  tlie  public  debt; 
the  Secretary  of  the  Treasury  agreeing,  on  re- 
ceiving each  subscription  under  uie  contract  for 
not  less  than  $5,000,000.  to  issue  a  call  for  the 
redemption  of  United  States  6  per  centum  5-20 
bonds  equal  to  or  exceeding  sain  sum.  The  syn- 
dicate agreed  to  pay  to  the  Treasury  at  Wash- 
ington within  the  running  of  such  call  Uic 
amount  of  4  per  cent  bonds  subscribed  for,  at 
par  and  accrued  interest  to  the  date  of  subscrip- 
tion, in  United  States  gold  coin,  United  ijtatoa 
matured  coin  coupons,  coin  certificates  of  de- 
posit issued  under  the  Act  of  March  3,  1863,  or 
United  States  6  per  centum  6-20  bonds  called 
for  redemption  not  later  than  the  date  of  tlie 
subscription  to  which  the  payment  was  to  ap- 
ply. It  was  also  agreed  that  the  United  States 
sbould  maintain  an  agency  at  London  for  llie 
purpose  of  making  dehvenes  of  the  bonds  sub- 
scribed  for  to  the  parties  as  they  should  denre, 
and  the  uent  appointed  for  that  purpose  was 
autliorizedby  the  Secretary  of  the  Treasuiy  to 
receive  the  stipulatedpayment  therefor,  includ- 
ing the  5-20  bonds  offered  in  exchange. 

On  October  27,  1878,  the  Manhattan  Savings 
Institution,  a  saving  Bank  in  New  York,  was  [48S1 
the  owner  in  possession  of  tiie  thir^-dz  United 
States  6-20  coupon  bonds  which  are  the  subject 
of  Uiese  suits,  nxteen  for  $500  each  and  twenty 
for  $1,000  each  ;  and  on  that  day,  the  building 
in  which  was  its  banking  house  was  entered  by 
burglars,  and  these  bonds,  among  others, 
amounting  in  all  to  about  $3,500,(KX>,  were 
stolen  from  the  safe,  without  any  negligence  or 
want  of  proper  care  in  their  safe-keeping  on  the 
pert  (tf  the  ofBoen  and  aenrantB  of  the  in- 
stitution. 

On  July  80. 1878,  the  Secretaiy  of  the  Treas- 
ury issued  a  call  for  the  redemption  of  five  mil- 
lion dollars  of  5-20  bonds,  designated  by^num- 
bers,  in  which  it  was  stated  as  follows  : 

"  By  virtue  of  the  authority  given  by  the  Act 
of  Congres.s  approved  July  li,  1870,  entitied 
'  An  Act  to  Authorize  the  lufuoding  of  the  Na- 
Uonal Debt,'  I  hereby  give  notice  that  the  prin- 
cipal and  accrued  interest  of  the  bonds  herein 
below  designated,  known  as '  5-20  bonds,*  of  the 
Act  of  March  8.  1865,  will  be  paid  at  the  Treas- 
ury of  the  United  States,  in  the  Ci^  of  Wash- 
ington, (HI  and  after  the  80th  day  of  October, 

^  uses. 

Digitized  by       O OQ I C 


1881 


HoRQAiT  T.  United  States. 


1878,  and  that  the  interest  on  said  bonds  will 
cease  on  that  day." 

Successive  notices  of  other  like  calls  were 
Issued  thiTcafter  from  time  to  time,  according 
to  which  the  dates  on  which  the  interest  would 
cease  on  th«  bonds  designated  were  from  Octo- 
ber 80.  1878,  to  and  including  Hatch  18,  1879, 
which  calls  embraced  all  the  DondalnTolTed  in 
these  suits. 

The  twenty  bonds  claimed  by  J.  S.  Morgan 
&  Co. ,  and  the  sixteen  claimed  by  L.  Von  Hoff- 
man &  Co. ,  were  bought  by  them,  respectively, 
at  dilTerent  times,  during  the  year  1879,  in  Lon- 
don, from  well  known  and  responsible  parties, 
the  latter  purchasing  from  R,  Raphael  &  Sons, 
bankers  of  hf^  respectability  in  London,  deal- 
ing largely  in  United  States  goveniTnent  secu- 
rilics;  but  all  the  bonds  when  bought,  as  well 
by  R.  Itapliael  &  Sons  as  by  the  claunants,  had 
been  called  for  redemjption  by  the  Secretary  of 
the  Treasury,  and  designated  in  one  of  the  no- 
tices to  that  effect,  and  the  call  in  each  case  liad 
matured,  and  the  bonds  were  bought  by  them, 
respectively,  with  knowledge  in  each  case  of 
[483]  that  fact;  but  they  bought  them,  in  the  due 
course  of  their  business  as  bankers,  and  paid 
the  full  market  price  for  tliem,  to  wit:  par  and 
accrued  interest,  in  good  faith,  without  sus- 
pecting or  having  any  reason  whatever  to  sus- 
pect that  the  bonds  or  any  of  them  had  been 
stolen  hy  or  from  any  person,  or  tliat  there  was 
any  defect  in  the  titles  of  the  persons  from 
whom  the  purchases  were  made,  or  that  the 
numbers  of  any  of  the  bonds  had  been  changed, 
or  tliat  tiie  numbers  of  any  of  the  bonds  were 
not  the  onginal  and  genuine  numbers  as  issued 
by  the  Treasury  Department  of  the  United 
Slates.  In  point  of  fact  great  puhlicity  waa 
given  throiigli  the  newspapers  to  the  fact  of  tlie 
robbery,  and  some  kind  of  a  circular  was  issued 
by  the  Manhattan  Savings  Institution  in  regard 
to  it,  but  it  did  not  appear  what  its  terms  were, 
nor  where  nor  to  whom  it  was  sent.  It  was 
also  shown  that  the  serial  numbers  of  four  of 
the  Iwnds  purchased  by  J.  8.  Morgan  &  Co., 
ami  live  of  those  purchased  by  L.  Von  Hoff- 
man &  Co.,  hod  been,  in  fact,  subsequently  to 
the  robbe^,  wrongfully  altered,  but  when, 
where  or  by  whom  could  not  be  ascertained, 
and  there  was  nothing  in  the  appearance  of  the 
altered  boorls  or  the  numbers,  when  purchased, 
calculated  to  excite  the  suspicion  or  notice  of  a 
prudent  and  careful  man,  the  alterations  having 
been  so  skilltully  effected  that  thev  were  only 
discoverable  with  the  aid  of  a  magnifying  glass. 

The  twenty  bonds  claimed  by  J.  S.  Morgan 
A  Co.  were  purchased  by  them  for  the  purpose 
of  making  payment  to  the  United  States  for 
four  per  cent  Donds  subscribed  for  under  the 
contract  entered  into  with  them  and  their  asso- 
ciates by  the  Secretary  of  the  Treasury  on  Jan- 
uary 21,  1879,  for  the  negotiation  of  four  per 
cent  Irands,  and  to  avoid  the  transmii^sion  of 
gold  to  settle  their  accounts  witli  the  Treasury 
I)epar(ment.  They  were  delivered  by  the  claim- 
ants at  different  times  soon  after  their  piu^base 
to  the  officer  in  charge  of  the  agency  of  the 
United  States  for  the  refunding  of  the  national 
debt  in  London,  who  received  tnem  In  payment 
for  four  per  cent  bonds  of  the  United  States, 
then  delivered  by  him  to  the  claimants,  and 
were  by  him  transmitted  to  the  Treasury  De- 
partment at  Washington  for  redemption.  The 
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Secretary  of  the  Treasury,  in  consequence  of 
notice  of  the  adverse  claim  of  the  Manhattan  '-*b4] 
Savings  Institution,  having  withheld  payment 
of  these  bonds,  the  claimants,  J.  S.  Morgan  & 
Co.,  in  a  letter  to  the  Secretary,  of  September 
1,  1679,  stated  the  grounds  &C  their  claim  as 
foDows: 

"  We  would  submit  that  this  course  Is  In  en- 
tire contradiction  to  the  practice  of  the  depart- 
ment hitherto,  and  in  violation  of  the  agree- 
ment upon  the  face  of  the  bonds  to  pay  them  to 
bearer. 

The  Government  has  hitherto  always  paid  its 
bearer  ob1ije;at{onB,  as  every  other  State,  com- 
pany or  individual  does  to  any  innocent  holders 
who  had  paid  full  T^ue  for  them.  This  we 
have  done  for  all  these  bonds,  having  purchased 
them  in  the  regular  way  of  business  in  the  mar- 
ket, and  even  payin|^  a  small  premium  for  them 
to  avoid  the  transmission  of  gold  to  settle  our 
accounts  with  the  Treasury  In  America. 

They  had  no  fixed  maturity;  thev  were  arbi- 
trarily drawn  by  the  Government  for  payment 
at  the  inesent  time;  they  carried  no  notice  on 
their  faoe  that  th^  were  not  payable  in  accord- 
ance with  their  tenw,  and  the  only  penalty  fbr 
not  presenting  them  was  the  cessation  of  inter 
est.  The  anmogy  drawn  from  the  ec|uities  at- 
taching to  an  overdue  note,  as  carrying  notice 
on  the  face  of  non-payment,  has  consequently 
no  bearing  on  the  case.  These  bonds  are  scat- 
%enA  all  over  Europe,  and  the  notice  Uiat  they 
are  due  frequently  does  not  reach  the  holdw 
for  months  and  sometimes  yeus.  We  buy 
them  in  the  regular  course  of  our  business,  nor 
conld  we  do  otherwise. 

If  the  Government  were  to  decide  not  to  pay 
bonds  to  bearer  of  which  the  ownership  is  dis- 
puted, except  after  decision  of  courts,  they 
would  do  what  neither  they  nor  any  other  gov- 
ernment has  ever  done  before.  It  would  pre- 
vent dealing  in  their  securities,  be  a  distinpt  in- 
jury to  their  negotiability  and  a  loss  to  the  pub- 
lic credit." 

The  sixteen  bonds  claimed  by  L.  Von  Hoff- 
man &  Co.  were  transmitted  by  tliem  directly 
to  the  Treasury  Department  at  Washington  for 
redemption.  It  was  from  letters  from  the  de- 
partment, written  in  answer  to  their  letters  of 
transmittal,  that  they  received  first  the  infor- 
mation that  the  bonds  had  been  stolen  and  some 
of  them  altered,  and  learned  of  the  claim  of  the  [48S] 
Manhattan  Savings  Institution,  as  owners,  to 
await  the  decision  of  which  the  bonds  were  re- 
tained by  the  Secretary  In  the  custody  of  the 
TreasuiT  Department. 

In  addition  to  the  foregoing  Ucu,  found  by 
the  Court  of  Claims,  It  is  also  found  that ' '  Dar- 
ing the  period  of  the  refunding  transactions  un- 
der the  Act  of  July  14,  1870,  many  bonds 
of  every  coll  were  not  sent  in  promptly  for  re- 
demption, but  were  held,  in  this  country  and 
Europe,  through  want  of  information  or  other- 
wise, until  long  after  the  maturity  of  the  call," 
and  that  "  dunns  the  period  of  the  refunding 
transactiCHis  of  this  Government  under  the  Act 
of  Jidy  14,  1870.  larpe  numbers  of  the  Euro- 
pean holders  of  the  5-20  bonds  of  the  Act  of 
March  8, 1865,  called  for  redemption,  from  want 
of  facility  for  sending  their  bonds  to  the  United 
Stales,  or  to  avoid  the  risk  and  expense  of  trans- 
misuon,  or  various  other  reasons,  were  obliged 
to  and  did  sell  and  Aiapom  of  their  bonds,  in  the 
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market,  io  London,  to  monej-cbangers,  bank- 
ers and  merchants,  as  the  only  means  of  ob- 
taining the  money  for  them.  Many  millions  of 
the  said  called  bonds  were  thus  sold  and  dis- 
posed of  In  the  London  market  and  dealt  In  by 
money  dealers  during  tliat  period,  long  after  the 
maturity  of  the  vazious  colls;"  and  also  that, 
"  accoraing  to  the  custom  and  practice  in  Lon- 
don, the  said  called  bonds  of  the  United  States 
were  commonly  dealt  in  by  buying  and  selling 
after  the  time  nxed  for  their  redemption,  in  the 
same  way  and  just  as  freely  as  the  bonds  not 
called  for  redemption." 

On  motion  of  Mr.  8.  F.  Phillips,  Soticitar- 
Qen.,  these  cases  were  advanced,  as  the  Secre- 
tary of  Uie  Treasury  desired  an  early  decision 
of  this  court  as  to  whom  to  makepayment  in 
these  and  other  like  coses.  The  Government 
was  not  otherwise  interested  in  the  decision,  and 
was  therefore  not  represented  by  counsel  at  the 
bearing. 

ISr.  Hnbiey  Ashtoo,  for  Morgan  &  Co. 
and  Von  Hoffman  ^  Ca,  appellants: 

The  reason  of  the  rule  of  the  law  mer- 
chant which  sabjects  ordinary  commercial  pa- 
per transferred  a£t«  maturity  to  prior  equities, 
lias  no  application  to  the  S-20  bonds  negotiated 
after  the  date  when  the  interest  ceased  under 
the  "calls." 

Ayer  v.  Butehina,  4  Uass.,  871;  Brown  v. 
Daviea.ZT.  R.,  80. 

Such  bonds,  outstanding  after  the  calls  for 
redemption,  cannot  be  deemed  overdue,  in  the 
sense  that  would  affect  their  purchasers  with 
notice  of  all  facts  relating  to  tnem,  before  the 
expiration  of  the  time  expressed  on  their  face 
for  their  payment  by  the  Government. 

Non-payment  cannot  operate  to  dishonor  un< 
til  the  paper  is  overdue  on  its  face;  and  until 
then  a  purchaser  is  warranted  in  giving  it  full 
faith  and  credit,  according  to  its  tenor,  and  is 
not  bound  to  inquire  into  its  otcvIous  history. 

Brownv.  Baviea,  8T.  R,,  82;  Wheeler -v.  Ottild, 
20  Pick.,  64S;  Andrewt  v.  Pond,  18  Pet,  79; 
Vermilj/e  v.  Ej^os  Co.,  21  WaU.,  145  (88  U. 
S.,  XXIL,  011). 

It  is  clear,  by  tbe  express  terms  of  the  bonds 
as  issued  under  the  Act  of  1865,  that  It  was  1d- 
teudcd  that  they  should  have  credit  and  cur- 
rent, as  the  representatives  of  money,  in  the 
market,  after  interest  should  cease  under  calls 
for  redemption,  and  until,  at  least,  the  expira- 
tion of  the  time  expressed  on  their  face,  for 
their  payment  by  the  United  States. 

They  import  on  their  face  an  express  prom- 
ise to  pay  tbe  bearer  the  amount  named.on  the 
first  day  of  July.  1885.  Where  a  writing  im- 
ports, not  only  the  acknowledgment  of  a  debt 
but  an  agreement  to  pay  it,  this  amounts  to  an 
express  promise. 

Smitii  V,  Allen,  5  Day,  337;  see,  also,  Tliomp- 
ton  V.  Perrtne.  106  U.  S.,  693  (XXVII.,  my. 
Commonwealth  v.  Bavingi  Bank,  98  Mass.,  18. 

Whoever  gives  a  note  payable  to  "  bearer,"  at 
a  day  named,  expressly  promises  and  agrees  to 
pay  it  to  every  lair  bearer;  to  any  and  eveiy 
peison  who  suc(%ssive1y  holds  it  boJiafde,  at  or 
before  the  time  it  becomes  due. 

Grant  v.  Vaugkan,  3  Burr.,  1516;  Bank  v. 
Wiiter,  2  Pet.,  318;  BuUard  v.  BeU,  1  Mason, 
251;  Story,  Prom.  N.,  sec.  191. 

An  ordmary  promissory  note,  payable  by  its 
terms  at  the  option  of  the  maker,  on  or  b^ore 
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a  fixed  future  date,  is  to  be  regarded,  for  aO 

{inrposes  of  negotiation,  as  a  note  pajMile  sole- 
y  on  the  day  therein  named, 

Jordan  t.  Tate,  10  Ohio  St,  686;  see,  also, 
MaUiton  v.  jtfarA*.  81  Mich.,  422;  HOmer  v. 
KroUck,  86  Mich.,  871;  Bate»  v.  Ledair,  40  Vk, 
884. 

A  bond  or  note  is  not  to  be  deemed  overdnft' 
and  dishonored  from  tiie  fact  that  Interest  it 

overdue. 

Bank  v.  Kirbv,  108  Mass.,  501;  OrommU  t. 
Sac.  Co.,  06  U.  B.,  61  (XXTV..  681);  B.  Ob.  T. 
Spragw,  108  U.  S.,  762  (XXVIL,  664). 

The  doctrine  is  thus  settled,  that  interest  wis 
a  mere  incident  of  these  bonds;  and  the  stipu- 
lation In  relation  to  it  does  not  affect  the  con- 
tract expressed  as  to  the  piincifnl. 

It  is  clear  that  tbe  intention  of  the  Refund- 
ing Act  of  July  14, 1870,  was  to  affect  only  the 
interest  of  tbe  6-20  bonds,  as  therein  provided, 
and  not  to  impair  or  affect  any  of  the  incidents 
and  privileges  of  the  bonds  as  negotiable  secu- 
rities for  mon^,  under  the  law  merchant,  in 
the  markets  of  the  world,  after  the  so-called 
maturing  of  the  calls,  and  before  the  time 
when  they  became  payable  on  their  face. 

Tbe  usage  of  the  money  market  in  1870, 
solves  any  question  as  to  whether  these  6-8& 
bonds  not  presented  for  redemption  should  be 
considered  negotiable  in  the  market,  according 
to  the  principles  and  policy  of  the  law  mer- 
chant, after  the  interest  had  ceased  under  the 
"  calls,"  by  treating  tiiem  as  such. 

Buller  V.  Oript,  6  Mod.,  29:  Stone  v.  Bav)U% 
ton,  Willcs,  C59;  Wookey  v.  Ale,  4  B.  &  Aid., 
1;  Goiter  V.  Mievitle,  3  Bam.  &  C,  45;  AU^ 
Oen.  V.  Bouwena,  4  M.  &  W.,  171;  Heaeitine  v. 
Sigyera.  1  W.  H.  &  G.  Ex.,  856;  Qoodtain  v. 
BobarU.  L.  R.,  10  Ex.,  887. 

Measra.  Howard  0.  Cady  and  Waldo 
Hutchlns,  for  the  Manhattan  Savings  Insti- 
tution, appellee: 

The  sole  question  is,  whether  these  bonds 
were  transferable,  free  of  the  rights  of  the 
Manhattan  Savings  Institution,  after  the  day 
when  the  Government  specified  or  set  forth  its 
pleasure,  pursuant  to  law,  that  they  be  payable. 

These  bonds  are  a  contract,  and  are  to  bt 
taken  with  reference  to  tbe  intent  of  the  pet^ 
ties,  under  the  law. 

There  could  be  no  misunderstanding  on  the 
part  of  any  bolder  that  each  of  the  bonds  would 
become  payable  when  the  Government,  in  tbe 
mode  and  at  the  time  to  be  indicated,  as  pre- 
scribed by  law,  should  express  its  pleasure,  i.  «. 
its  will.  It  was  not  necessary  to  specify  more 
on  the  face  of  the  instrument  than  Just  what  is 
there,  to  the  end  pursued.  These  bonds  became 
due  on  the  days  fixed  in  Uie  call,  or  these 
claimants  would  not  all  have  been  at  the  doort 
of  the  Treasury  asking  for  principal  and  inte^ 
est  on  or  before  the  respective  d^  when  ibej 
presented  these  bonds. 

Upon  the  cases  decided  heretofore  by  this 
court,  the  questions  presented  In  these  cases  ire 
settied. 

Jkrasv.  Wliite/J  Wall..  735  (74  U.  8..  XIX., 
240);  Texaa  v.  Hardenberg,  10  Wall.,  00  (77 
U.  S.,XIX.,  843);  rermilyey.Bxpreaa  Cb.,  21 
Wall.,  Ui  (88  U.  S.,  XXtL.  600);  see,  also,  » 
Dan.  Neg.  Inst.,  sec.  1506. 

The  counsel  on  the  other  side  has  dwelt  mud) 
on  the  l€X  mereatoria  ;  but  these  instruments  sre 
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themBeWes  ooly  of  recent  introduction,  and 
there  can  be  no  custom  in  regard  to  them  which 
ii  a  part  of  the  law  merchant.  That  la  a  graft 
oppn  the  common  law  which,  br  its  age  and 
universality,  has  become  such  a  oranch  of  the 
unwritten  law  that  courts  have  knowledge 
thereof.  In  these  cases,  assuming  any  practice 
■of  trade  in  these  bonds,  truly  or  not,  it  is 
claimed  to  be  only  of  recent  growth;  and  if  the 
wording  of  an  instrument  is  auch  as  to  exclude 
any  such  practice,  no  such  usage  can  affect  the 
^staUidiea  rules  settled  by  adjudication. 
Oroueh  T.  Oridit  Fonder,  8  L.  R.  Q.  B..  886. 
"  Usage  cannot  be  allowed  to  subvert  settled 
rules  of  law." 

Barnard  v.  KdJogg,  10  Wall.,  891  (77  U.  8., 
XIX,990);f?(»(/winv..Bt)&arto,L.R.,10Ex.,S57. 

"  We  cannot  a^ee  with  counsel  for  the  ap- 
pellants, that  the  simple  fact  that  they  were  the 
obligations  of  the  Government  takes  them  out 
of  uie  rule  which  subjects  the  purchaser  of 
overdue  paper  to  an  inquiry  into  the  circum- 
stances under  which  it  was  made  as  regards  the 
rights  of  antecedent  holders.  *  *  *  Bankers, 
brokers  and  others  cannot,  as  was  attempted 
in  this  case,  establish  by  proof  a  usage  or  cus- 
tom in  dealing  in  such  paper  which  in  thdr 
own  interest  contravenes  the  established  law. 
If  they  have  been  in  the  habit  of  disregarding 
that  law,  this  docs  not  relieve  tbem  from  the 
consequences  nor  establish  a  different  law." 

Vermilye  v.  Adam*  Eep.  Co.,  21  Wall..  138 
(88U.S.,XXn.,  009). 

In  England  a  decade  or  more  ago,  a  dispo- 
sition seemingly  manifested  itself  to  extend  the 
rule  laid  down  in  the  leadinccase  of  MilUr  v. 
Race,  by  Lord  Mansfield,  1  Burr.,  452,  and  as 
stated  in  Sidft  v.  Tyson,  16  Pet.,  1,  by  J/r.  Jua- 
liee  Stoi^,  in  his  quaint  incisive  way,  viz.: 
"  There  is  no  doubtaAona/ife  holder  for  value, 
without  notice  before  due,  may  recover,"  "This 
is  a  doctrine  laid  up  among  the  fundamentals 
of  the  law,  and  requires  no  authority." 

See,  &ho,Ooodman  v,  StnumdM,  20  How.,  843 
<61U.  S.,XV.,  934). 

But  no  one  of  the  English  cases  referred  to 
had  any  relation  to  rust-due  instruments.  So, 
too,  iu  many  of  the  English  cases,  both  old  and 
modern,  certain  negotiable  instruments  are 
spoken  of  as  [rassing  iike  money,  but  in  no  one 
01  these  cases  is  that  phntseology  used  with  ref- 
erence to  the  transfer  of  paper  after  due.  It 
cannot  be  wise  to  occupy  time  in  reciting  this 
class  of  cases  in  detail;  many  of  them  specific- 
ally maintain  the  doctrine  that  ncgotiaole  in- 
struments past  due  are  transferable,  subject  to 
equities;  notably, 

MiUtr  V.  Race,  1  Burr,.  452;  Qorgicr  v.  Mie- 
tt'lU,  8  Bam.  &  C,  46;  Orouefi  Y.CridU Fonder, 
«L.  R.Q.  B.,374, 

These  different  dalmants,  adverse  to  the  Sav- 
ings Institution,  are  standing  in  the  shoes  of 
the  robbers,  so  far  as  title  goes.  Tliev  derived 
under  tbcra  matured  obligations  which  the  Su- 
preme Courtof  the  United  States  has  repeatedly 
neld  to  be  governed  by  the  laws  of  n^tiable 
paper. 

Gommisii(mer»M.  Clark,  94  U.  8.,  285  (XXIV., 
and  cases  cited, 

Mr.  JuffieeBlatthewB  delivered  the  opinion 
of  the  court: 
The  conclusions  of  law  reached  by  the  Court 
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of  Claims,  on  which  its  Judgments  are  founded 
and  which  ore  stated  and  supported  in  its  opin- 
ion by  the  late  learned  Chi^  JutHeeot  that 
court,  are  comprised  in  these  propositions:  that 
if  the  claimants,  J.  S.  Morgan  &  Co.,  and  L. 
Von  Hoffman  &  Co.,  or  any  other  party  from 
whom  they  are  shown  to  have  bought,  had  pur- 
chased the  bonds  in  good  faith  for  value  before 
maturity,  Uieir  title  would  prevail  against  that 
of  the  Manhattan  Savings  Institution,  from 
whom  they  had  been  stolen:  that,  on  the  face 
of  these  bonds,  the  United  States,  while  fixing 
a  day  of  ultimate  payment,  after  which  they 
would  certainly  be  overdue,  had  also  reserved 
the  right  of  redemption,  at  an  earlier  time,  at 
its  pleasure  after  five  years  from  date;  that,  as 
this  option  could  be  exercised  only  by  the  Unit«l 
States,  and  not  by  any  officer  or  department  of 
the  Government  of  its  mere  motion,  it  could  be 
declared  only  by  law,  as  was  done  in  the  Act 
of  Congress  of  July  14, 1870;  that  this  right  of 
redemption,  being  expressly  reserved  on  the 
face  of  the  bonds,  was  part  of  the  contract,  of 
which  every  holder  had  notice  by  its  terms,  and 
as  it  could  be  exercised  only  by  a  public  law, 
every  holder  subsequent  to  the  passage  of  such  [491] 
a  law  must  be  held  to  know  that  it  might  be, 
and  when  it  had  been,  exercised;  that,  conse- 
quently, the  contract  is  to  be  r<ad,  after  the 
passage  of  the  Act  of  July  14,  1870,  as  though 
the  time  of  redemption  fixed  and  declared  In 
pursuance  of  it  by  the  call  of  the  Secretary  of 
the  Treasury  had  been  originally  written  in  it 
as  the  final  day  of  payment;  and  that,  by  way 
of  conclusion,  it  must  therefore  be  adjudged 
that  the  claimants  against  whom  the  Judgment 
was  passed,  were  purchasers  of  overdue  paper, 
and  not  entitled  to  the  protection  of  the  rule 
which  otherwise  would  shield  their  title  against 
impeachment. 

And  it  is  insisted  in  argument  that  this  con- 
clusion is  anticipated  and  required  by  the  de- 
cisions of  this  court  in  the  cases  of  Texat  v. 
Wiite,  7  Wall.,  700  [74 U.  S.,  XIX.,  327],  and 
Vermilye  v.  Adam  mprest  Co.,  21  Wall, 142  [88 
U.S.,  XXII.,  609].  It  becomes  necessary,  there- 
fore, at  the  outset,  to  examine  thcrae  cases  with 
particularity. 

The  bonds  in  controversy  in  the  first  of  tbem 
were  United  States  coupon  bonds,  dated  Janu- 
ary 1, 1851,  payable,  by  their  terms,  to  the  State 
of  Texas  or  bearer,  with  interest  at  five  per 
cent,  payable  semi-annually,  and  redeemable 
after  the  thirty-first  day  of  December,  1864. 
Each  bond  contained  a  statement  on  its  face 
that  the  debt  was  authorized  by  Act  of  Con- 
gress, and  was  transferable  on  delivery,  and 
to  each  were  attached  six-month  coupons,  ex- 
tending to  December  81, 1864.  White  and  Chiles 
acquired  their  title  on  March  15, 1865. 

The  rules  established  in  Murray  v.  Lard%«r, 
2  Wall.,  118  [69 U.  S.,  XVII. ,  858]—"  That  the 
purchaser  of  coupon  bonds,  before  due.without 
notice  and  in  good  faith,  is  unaffected  by  want 
of  title  in  the  seller,  and  that  the  burden  of 
proof  in  respect  to  notice  and  want  of  good 
faith  Is  on  the  claimant  of  the  bonds  as  agaiost 
thcpui'chaser" — were  repeated  and reafllrmed, 
but  it  was  added:  "These  rules  have  never 
been  applied  to  matured  obligations.  Purchas- 
ers of  notes  or  bonds  past  due  take  nothing  but 
the  actual  right  and  title  of  the  vendors.  The 
bonds  in  question  were  dated  January  1. 1851, 
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und  were  redeemable  after  the  tbirty-first  of 
December,  1804.  Id  strictness,  it  is  true,  tbey 
were  not  payable  on  the  day  when  they  be- 
came redeemable,  but  the  known  usage  of  the 
TAOSi  ^  States  to  pay  all  bonds  as  soon  as  the  right 
[4VSJ  ^  payment  accrues,  except  when  a  distinction 
between  redeemablUty  and  payability  is  mnde  by 
law  and  shown  on  the  face  of  the  bonds,  requires 
the  application  of  the  rule  respecting  overdue 
obligations  to  bonds  of  the  United  States  which 
have  become  redeemable,  and  in  rcs|)ect  to 
which  no  such  distinction  has  been  made." 

It  appeared  in  the  case  that  the  bonds  were 
the  projperty  of  the  State  of  Texas  on  January 
11, 1863,  having  come  into  her  possession  and 
ownentdp,  so  the  court  declares,  "through 
pablic  Acto  of  the  General  Government  and  of 
the  State,  which  gave  notice  to  ail  the  world  of 
the  transaction  consummated  by  them";  and  the 
State,  while  thus  their  owner  in  1801,  passed  a 
legislative  Act  declaring  that  the  bonds  should 
bo  disposed  of  as  may  w  provided  by  law,  but 
that  DO  bond  sliould  be  available  in  the  hands 
of  aDy  holder  unto  the  same  shall  have  been 
Indorsed  in  the  City  of  Austin,  by  the  Governor 
of  tiie  State  of  Texas.  It  was  m  refcreaceto 
this  legislation  that  the  court  said:  "And  we 
think  it  clear  that  if  a  State,  by  a  public  Act  of 
her  Legislature,  imposes  restiictions  upon  the 
alienation  of  her  property,  that  e%ery  person 
who  takes  a  trans^  of  such  property  must  be 
hdi  aiTecicd  by  notice  of  them.  Alienation 
in  disregard  of  such  restrictions  con  convey  no 
title  to  uie  alienee." 

In  18C2the  Legittlatureof  Texas  repeated  this 
Act  of  18S1,  but  the  repealing  Act  was  held  to 
be  void,  as  an  Act  of  a  State  Government  estab- 
lished in  hostility  to  the  Constitution  of  the 
United  State.'i,  and  "intended  to  aid  rebellion  by 
facilitating  the  transfer  of  these  bonds." 

It  further  appeared  that  all  the  bonds  which 
had  been  put  in  circtdation  with  the  indorse- 
ment of  the  Governor,  had  been  paid  in  coin  on 
presention  at  the  Treasury  Department;' '  While, 
on  the  contrary,  applications  for  the  payment 
of  bonds  without  the  required  indorsement,  and 
of  coupons  detached  from  such  bonds,  made  to 
that  department,  had  been  denied.  Aa  a  neces- 
sary consequence,  the  negotiation  of  tiiese 
bonds  became  dilBcult.  They  sold  much  below 
the  rates  they  wouldhave  (»mmanded  had  the 
title  to  them  been  unquestioned.  They  were 
boucht  in  fact  and,  under  the  circumstances, 
could  only  have  been  bought,  upon  speculation. 
[483]  The  purchasers  took  the  nsk  of  a  bad  title,  hop- 
ing, doubtless,  that  through  the  action  of  the 
National  Government,  or  of  the  Oovernmentof 
Texas,  it  might  he  converted  Into  a  good  one." 

"On  the  whole  case,"  the  conclusion  was,tliat 
the  Slate  of  Texas  was  entitled,  under  Uie  bill 
filed  for  that  purpose.to  reclaim  the  bonds  from 
persons  who  hod  acquired  title  vmder  the  <dT- 
cumstonces  stated. 

The  case  came  before  the  court  again  In  an- 
other aspect,  and  is  reported  as  TVxa*  t.  Sar- 
denberg,  10 "Wall..  68  [77  U.  S.,  XIX.,  889],  In 
which  the  grounds  of  the  former  decision  were 
reconsidered  and  declared  to  be  Bati.<;factory. 

The  some  questions,  as  to  part  of  the  same 
Issue  of  bonds,  came  again  before  the  court  in 
Huntinffton  v.  Texas,  16  Wall.,  403  [83  U.  8., 
XXI.,  8161,  in  which  the  two  prior  decisions 
werere)iedon,onl)eha]f  of  the  State  of  Texaa,a8 
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conclusive.  The  court  rehearsed  the  proposi- 
tio'js  decided  in  those  cases,  and  referring  to 
the  question,  in  regard  to  the  invalidity  of  the 
Act  of  1862,  repeallDg  the  Act  of  1851 ,  restrict- 
ing the  negotiability  of  the  bonds,  said:  "  But 
it  must  be  observed  that  we  have  not  held  tlm 
such  a  repealing  Act  was  absolutely  void,  and 
that  the  title  of  the  State  could  In  no  case  be 
devested.  On  the  contrary,  it  may  be  fairly 
inferred  from  what  was  said  in  Texa$v.  White, 
that  if  the  bonds  were  issued  and  used  for  a 
lawful  purpose,  the  title  passed  to  the  holder 
unaffected  by  any  claim  of  the  State.  Title  to 
the  bonds  issued  to  While  and  Chiles  was  held 
not  to  be  devested  out  of  the  State,  because  of 
the  unlawful  purpose  with  which  they  were  is- 
sued, and  because  the  holders  were,  in  our 
opinion, chargeable  with  notice  of  the  invalidity 
of  their  issue  and  of  their  unlawful  use." 

Some  of  the  same  issue  of  bonds  were  in  lit- 
igation before  this  court  in  Aaf.  Bk.  v.  TArof, 
^  Wall.,  72  [87  U.  a,  XXII..  205].  In  that 
cose  tlie  title  ol  the  appellant  was  acqnired  after 
the  thirty-first  day  of  December,  1894,  when 
they  became  redeemable,  and  they  were  not  in- 
dorsed by  the  Governor.  It  was  alleged  that 
they  were  issued  and  used  in  aiil  of  the  rebel- 
lion, but  the  fact,  and  all  knowledge  of  it  on  the 
part  of  the  appellant  was  denied,  and  the  court 
found  the  allegations  were  not  sustained  by  the 
proof.  The  question  whether  the  bonds  were 
overdue.  In  the  sense  which  putsupurchoscrof  £494] 
di^onored  negotiable  paper  on  the  inquiry  as  to 
defenses  which  may  be  set  up  agnitut  it,  was 
expressly  waived,  in  the  opinion  of  the  courtt 
because,  it  being  quite  clear  that  they  were 
transferable  by  delivery  after  due,  the  same  as 
before,  it  followed  that,  to  invalidate  the  title  so 
acquired  by  a  purchaser,  it  is  necessary  to  make 
out  some  defect  in  ttiat  title,  which  the  court 
decided  had  not  been  done.  In  answer  to  the 
point  that  the  title  of  the  appellant  failed  for 
want  of  an  indorsement  by  the  Govemor.in  sup- 

S>rt  of  which  Texa$  v.  White  and  Texat  ▼. 
ardenberg  were  cited,  the  court  said ; 
"  On  an  examination  of  the  report  of  that  case 
it  will  be  seen  that  the  court  was  of  opinion  that 
it  was  established,  both  in  evidence  and  by  the 
answers  of  some  of  the  parties,  that  the  bond* 
then  in  controversy  were  all  of  them  issued  to 
White  and  Chiles,  and  the  illegal  contract  on 
which  they  were  issued  was  in  evidence,  and  the 
court  wasf  urtlicr  of  oi^on  that  the  parties  had 
notice  of  these  facts. 

As  to  what  was  said  in  Texas  v.  White,  that 
the  Indorsement  of  the  Governor  was  essential  to 
the  title  of  a  purchaser,  on  the  gnmod  that  the 
State  could,  by  statute,  while  the  bonds  were  In 
its  possession,  limit  their  negotiability  by  re- 
quiring as  one  of  its  conditions  the  indorsement 
of  the  Governor,  and  that  the  repeal  of  that  stat- 
ute. In  view  of  Its  supposed  treasonable  purpoee, 
was  void,  it  Is  remarked  by  the  court :  "  All  of 
this,  however,  was  unnecessary  to  the  decision 
of  that  case,  and  the  soundness  of  the  propesi- 
tion  may  be  doubted." 

In  the  case  of  Vermflye  t.  Erpirts  Co.  (npniX 
the  controversy  involved  the  title  to  TreMory 
notes  issued  under  the  Act  of  March  3, 1865,  II 
Stat,  at  L.,  468,  payable  to  the  bolder  Oiret 
years  after  date,  and  dated  July  16,  1865,  bettr- 
mg  interest  payable  semi-annually,  for  which 
coupons  were  attached,  except  for  the  Interest 
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of  thelast  ^moathB;  that  was  to  be  paid  with 
the  piindpal  when  the  notes  were  presented. 
On  the  back'of  each  note  was  this  statement : 

"At  maturity,  oonvertible  at  the  option  of  the 
holder  into  bonds,  redeemable  at  the  pleasure  of 
the  Oovemment  at  any  time  after  five  years,  and 
[4951  P&y&ble  twenty  years  from  June  15, 1868.  witti 
bktereet  at  six  per  cent  pa  annum  payable  aemi- 
annwkUy  in  coin." 

The  notes  in  question  were  stolen  from  the 
Express  Company  and  subeequenUy  boui^t  by 
Vermilye&Co.,  bankers,  in  New  York;  but,  at 
the  time  of  the  purchase,  more  than  three  years 
haddapsedfrmnthedateof  their  issue,  airathe 
Secretory  of  the  Treasury  had  given  notice  that 
they  would  be  paid  or  converted  into  bonds  at 
the  option  of  the  holder  on  presentation  to  Uie 
department,  and  that  they  had  ceased  to  bear 
interest 

The  judgment  of  the  court  sustaining  the  title 
of  the  Express  Company  was  founded  on  the 
fact.,  that  the  purchase  was  made  after  the  ma- 
turity of  the  obligations.  Jfr. /wfftM  Miller,  de- 
liTertDg  the  opinlm  of  the  court,  said : 

"  Tliey  haa  the  ordinary  form  of  n^tiable 
instruments,  payable  at  a  definite  time,  and  that 
time  had  parsed  and  they  were  unpaid.  This 
was  obvious  on  the  face  of  the  paper." 

It  was  further  shown  that  the  fact  that  the 
holder  had  an  <mtIon  to  convert  them  into  other 
bonds  did  not  change  thdr  character  in  this  re- 
spect ;  and  that  the  simple  fact  that  they  were 
the  obligations  of  the  Government  did  not  take 
them  out  of  the  rule  which  subjects  the  pur- 
chaser of  overdue  paper  to  an  inquiry  Into  the 
circumstances  under  which  it  was  made,  as  re- 
gards the  rights  of  antecedent  holders.  And  re- 
ferring to  the  case  of  Texas  v.  Wtite,  7  Wall., 
700  [ntpraj,  where  the  bonds  were  redeemable 
after  the  thirty-first  day  of  December,  1664,  it 
ma  stated  that  the  court  had  there  held  "That, 
after  that  date  they  were  to  be  considered  as 
overdue  paper,  tn  regard  to  their  negotiability, 
observing  that  In  strictness  It  Is  true  they  were 
not  payable  on  the  day  when  they  became  re- 
deemable, but  the  known  usage  of  the  United 
States  to  pay  all  bonds  as  soon  as  the  right  of 
paymoit  accrues,  except  when  a  diatloction 
between  redeemabiU^  and  payability  is  made 
bylaw  and  shown  on  the  face  of  the  bonds,  re- 
quires the  application  ot  the  rule  reepectiog 
overdue  obligiitions  to  bonds  of  the  United 
States  which  have  become  redeemable,  and  in 
respect  to  which  no  such  distinction  is  made." 
Mr.  Justice  Miller  then  added :  "  We  have  not 
quoted  the  language  .from  the  opinion  in  that 
case  with  any  ^ew  of  affirming  it.  It  may  ad- 
[496]  °'  grave  doubt  whether  such  bonds,  re- 
^emable  but  not  buyable  at  a  certain  day,  ex- 
cept at  the  option  of  the  Government,  ao  be- 
come overdue  in  the  sense  of  being  dishonored 
if  not  paid  or  redeemed  on  that  day.  But  the 
notea  in  the  case  before  us  have  no  such  feature. 
Tliey  tn  absolutely  payable  at  a  oertidn  time, 
and  we  think  the  case  u  authority  for  holding 
that  such  an  obligation,  overdue,  ceases  to  be 
negotiable  In  the  sense  which  frees  the  transac- 
tion from  all  inquiry  into  the  rights  of  ante- 
cedent holders.  This  ground  Is  sufficient  of 
itself  to  justify  the  decree  in  favor  of  the  Ex- 
press Company." 

It  is  apparent  that  the  original  decision  of  the 
court  in  reference  to  tlu  Texas  indemnl^  bonds 
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in  Texcu  v.  W/ute  [mpra]  has  been  questioned 
and  limited  in  important  particulars  in  the  sub- 
sequent cases  involving  the  same  questions.  The 
position  there  taken  that  the  Le«nslature  of 
Texaa,  while  the  State  was  owner  oi  the  bonds, 
ccmld  limit  th^  n^tlability  by  an  Act  of  leg- 
islation, of  which  all  subsequent  ptmshasers 
were  charged  with  notice,  although  the  bonds 
on  tiieir  face  were  payable  to  bearer,  miist  be 
regarded  as  overruled.  And  the  further  position 
that  negotiable  government  securities,  redeem- 
able at  the  pleasure  of  the  Government  after  a- 
specifled  day  but  in  which  no  date  is  fixed  for- 
&!«]  payment,  cease  to  be  nc^tiable  as  overdue 
after  the  day  named  when  tii^  flzst  become  re- 
deemable, must  be  regarded  as  limited  to  cases 
where ttie  title  of  the  purchaser  is  acquired  with 
notice  of  the  defect  of  title,  or  under  circum- 
stances which  discredit  the  Instrument,  such  as- 
would  affect  the  title  to  negotiable  paper  pay- 
able on  demand,  when  purchased  after  an  un- 
reasonable length  of  time  from  the  date  of  issue. 

In  addition  to  this,  the  opinion  of  Chitf  Jut- 
tied  Chase  in  the  first  case  expressly  excepts 
from  the  rule  of  the  decision,  out  of  the  class  of 
overdue  obligations  to  which  it  is  applied,, 
those  in  which  a  distinction  between  redeema- 
bility  and  payabili^  is  made  by  law  and  shown 
OD  the  face  of  the  bonds;  an  exception  which 
embraces  and  defines  Uie  very  bonds  now  in 

aueation,  for  by  law  as  well  as  by  the  terms  of 
le  obligation  ihey  were  redeemable  at  the 
pleasure  of  the  Government  after  the  first  day 
of  July,  1870,  but  were  payable,  finally  and  un-  _ . 
conditionally,  on  the  first  dayof  July,  1885,  and  L»w'J 
the  interest  coupons  attached  covered  the  whole 
period  until  the  date  of  ultimate  payment.  So 
that  in  no  aspect  can  the  cases  cited  be  consid- 
ered  as  govemlnff  the  toesent,  unloss,  indeed, 
the  impucaUons  irom  them  may  be  treated  as 
furnisung  the  rule  which  det«inine8  that,  at 
the  time  when  the  title  of  the  claimants  in  these 
cases  adjudged  invalid,  accrued,  these  bonds 
were  not  overdue. 

The  single  question  In  the  present  cases  is, 
whether  the  bonds  In  controversy  were  overdue 
at  the  time  of  the  purchase  by  tut^  who  claim 
title  against  the  Manhattan  Savings  Institution. 
That  question  must  be  resolved  by  a  proper  con- 
strucuon  of  the  contract  contained  in  the 
bonds  themselves,  assuming  it  to  be  still  open, 
so  far  as  affected  by  previous  judicial  decisions; 
and,  in  construing  the  contract,  it  must  be  con- 
ceded that  the  obugations  of  the  Government  in 
this  form  are  governed  by  the  rules  of  the  lav 
merchant  reg^ting  negotiable  securities  modi- 
fled  only,  if  at  all.  by  the  laws  of  the  United 
States,  under  the  authority  of  which  th^y  wen 
created  and -put  in  circulation;  and  of^  those 
laws,  and  of  whatever  was  lawfully  done  or 
declared  theGovemmcnt  or  its  officers  in  pur- 
suance of  them,  it  is  also  to  be  admitted,  every 
holder  must  be  conclusively  presumed  to  have 
had  knowledge. 

On  their  face,  these  bonds  are  payable  on  the 
first  day  of  July,  1885,  and  are  redeemable  at 
the  pleasure  of  the  United  States  after  the  first 
day  of  July,  1870.  This  was  in  conformity  to 
the  Act  of  March  8,  1865,  13  Stat,  at  L.,  468, 
under  which  they  were  issued,  which  expressly 
authorized  that  they  might  be  made  payable 
at  any  period  not  more  than  forty  years  from 
date  of  isBu^  or  QuA  tbej  might  be  made  re* 
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dcemable  at  the  pleiuuFe  of  the  GovernmeDt  at 
or  after  any  period,  not  less  than  five  nor  more 
than  forty  years  from  date,  or  might  be  made 
both  redeemnbtc  and  payable,  as  aforesaid,  as 
should  be  expressed  iipun  their  face.  They 
were  accordingly  made  both  redeemable  and 
payable  as  was  expressed  upon  their  face. 

The  pleasure  of  the  Government  to  redeem 
them,  or  any  part  of  thera,  of  course,  could  only 
be  declared  by  law.  Provision  to  this  eftect 
was  made  by  the  Act  of  July  14, 1870  [16  Stat. 
498]  at  L.,  272],  which  provided  tlie  means  for  act- 
ual redemption  by  the  sale  or  exchange  of  the 
bonds  which  it  authorized  the  Secretary  of  the 
Treasury  to  issue,  and  required  him  to  designate 
by  pul^ic  notice,  from  time  to  time,  by  class, 
date  and  number,  in  the  order  of  their  numbers 
and  issiK",  the  particular  bonds  to  be  redeemed 
by  payment  and  cancelhition.  And  the  effect, 
as  to  all  bonds  called  for  redemption  and  not 
sooner  presented,  was  declared  to  be  that,  in 
three  mouths  after  the  date  of  such  public  no- 
tice, tlie  interest  on  the  bonda  so  selected  and 
advertised  shall  cense. 

It  may  be  admitted  for  the  sake  of  the  argu- 
ment, although  the  proposition  cannot  be  con- 
sidered indisputable,  that,  after  the  maturity 
of  a  call  for  the  redemption  of  designated  bonds, 
the  obligation  of  the  Government  to  pay  them 
thereby  became  fixed  and  irrevocable,  so  that 
thereafter,  on  demand  and  refusal  of  payment, 
an  action  would  accrue  to  the  holder  for  the  re- 
covery of  the  principal  and  accrued  interest, 
the  Court  of  Claims  having  jurisdiction  in  such 

In  that  view,  preserving  the  distinction  ex- 
trossly  made  by  the  law  between  redeemability 
and  payability,  the  bond  becomes,  after  the 
maturity  of  a  call  for  redemption,  payable  at 
the  option  of  the  holder  on  demand,  but  with- 
out future  Interest,  at  any  time  prior  to  the  day 
fixed  for  ultimate  payment,  when  It  becomes 
unconditionally  due.  The  construction  which, 
After  the  maturity  of  such  a  call,  reads  the  con- 
tract as  if  tlie  day  when  interest  is  to  cease 
had  been  originally  inserted  as  the  day  of  ul- 
timate payment,  confounds  and  obliterates  the 
express  distinction  made  in  the  law  itself  be- 
tween redeemability  and  payability,  and  re- 
writes the  contract  upon  a  difterent  basli.  The 
legal  effect  of  the  call  undoubtedly  to  to  entitle 
ttie  holder  to  demand  payment  at  ita  maturity, 
and  even,  though  not  demanded,  to  exonerate 
the  Government  from  liability  for  interest  ac- 
cruing after  that  date;  but,  consistently  with 
the  tenns  of  the  statutes  and  the  obvious  pur- 
poses in  view,  in  the  original  creation  and  issue 
of  the  securities  in  the  form  adopted.  It  cannot 
be  that  the  le^al  effect  of  such  a  call  for  tbe 

Eurpose  of  redemption  is  the  same  as  if  tbe 
and  had  been  originally  framed  as  an  obliga- 
tion to  pay  absolutely  on  a  day  previously  fixed. 
499]  The  Acts  of  Congress,  under  which  these  and 
similar  bonds  of  the  United  States  were  author- 
ized and  issued,  do  not  in  terms  attach  to  them 
the  legal  quality  of  negoUaUe  securities;  but 
they  are  such  in  form  and  fact,  and  obviously 
for  the  purpose  of  giving  them  the  highest  credit 
and  the  widest  and  most  unfettered  currency, 
hy  passing  by  delivery  with  a  title  unimpeach- 
able  in  the  hands  of  bona  fide  purchasers  for 
value.  In  the  form  in  which  those  now  in  ques- 
tion were  issued  until  a  faJl  for  their  redemp- 
10o2 


tion  was  advertised,  th^  were  not  due  npm 
theii  face  untQ.the  day  fixed  for  final  payment; 
and  the  right  reserved  to  ttie  Qovemment,  at  ita 
option,  to  anUcipate  the  payment,  cannot  ba 
construed  as  affecting  the  contract  injuriously 
to  the  holder,  any  further  than  the  law  declar- 
ing it,  either  expressly  or  by  necessary  implt 
cation,  requires.  That  law  gives  to  the  houar 
three  months  after  the  date  of  the  call  for  r©- 
demption  within  which  to  present  his  bonds  for 
payment  or  exchange,  with  interest  to  the  date 
of  redemption;  but  the  only  penalty  it  pre- 
scribes, if  the  holder  chooses  to  retain  his  ori^ 
nal  security,  is  the  loss  of  future  interest.  In 
no  other  respect  does  it  alter  the  original  con* 
tract  It  seeks  to  Impose  uprai  it  no  otlier  dia- 
abllity,  nor  take  from  it  any  other  Immuni^. 
It  stands,  therefore,  upon  its  statutory  basis, 
as  a  bond  redeemable  at  the  Treasury  on  de- 
mand without  interest  after  the  maturity  of 
the  call,  payable  according  to  its  original  terms, 
and  not  overdue,  in  the  commercial  sense,,  till 
after  the  day  of  unconditional  payment.  If  tbe 
obligation  had  been  originally  written  in  that 
form,  a  promise  to  pay  absolutely  on  the  first 
day  of  July.  1885,  with  interest  according  to 
coupons  attached,  but  redeemable  at  the  Treas- 
ury at  and  after  July  1, 1870,  interest  to  cease 
three  months  thereafter  if  not  presented  for  re- 
demption within  that  period,  it  would  have  ex- 
pressed in  advance  the  exact  contract,  as  it  be- 
came 1^  the  exercise  of  the  reserved  option  ol 
redemption;  and  in  that  form,  it  seems  to  m 
quite  plain  that  it  could  not  be  considered  an 
overdue  oblit|;ation,  in  the  sense  in  which  that 
term  is  applied  to  onlinacy  commercial  iNiper, 
until  after  tbe  limit  fixed  for  final  payment  had 
been  passed. 

The  title  of  the  purchaser  of  overdue  n^ 
tiable  paper,  such  as  a  bill  of  exchange  or  a  [Si 
promissory  note,  stands  on  tbe  same  footing  as 
if  it  had  been  dishonored  by  a  refusal  to  accept 
or  pay  and  had  been  put  under  protest  When 
trausicrred  after  it  has  become  due,  although 
not  reduced  to  the  rank  of  an  ordinary  chose  In 
action,  the  legal  title  to  which  cannot  pass  1^ 
assignment  or  delivery,  it  carries  on  its  face  the 
presumption  which  discredits  it  and  deprives  it 
of  that  immunity  which,  while  the  time  for  pay- 
ment was  still  running,  was  secured  to  it  in  f&vor 
of  a  bona  fide  purchaser  (or  value  without  actu- 
al notice  of  any  defect,  either  in  ^e  obligatioD 
or  the  title.  TUs  was  put  by  Mr.  Juttiee  Bul- 
lerin  Brown  v.  i)a7^,  3T.  R,  80,  on  the  ground 
that  to  take  an  overdue  note  or  bill  was  "  out 
of  the  common  course  of  dealing."  OrdioarUy 
a  note  or  bill  when  due  becomea^neftu  fugfeit, 
because  it  was  made  to  be  paid  at  maturity,  and 
if  it  fails  of  its  intended  operation  and  efEec^ 
the  presumption  is  that  it  is  owing  to  some  de- 
fect which  has  furnished  a  sufQcient  reason  to 
the  party  apparently  chargeable  for  not  having 
punctually  performed  his  obligation.  In  tbe 
strong  language  of  Lord  Eltenborough  In  TVn- 
ton,  T.  Fraiicit,  1  Camp.,  19,  "  After  a  bill  or 
note  b  due  it  comes  disgraced  to  the  indorsee." 

No  such  presumption,  in  our  opinion,  arises 
to  affect  tbe  title  of  a  holder  of  the  bonds  of  the 
United  States,  such  as  those  now  in  quesdoo, 
acquired  by  a  bona  fide  purchaser  for  value 
prior  to  the  date  fixed  in  toe  bonds  themselves 
for  their  ultimate  payment;  iat,  as  we  baye  al- 
ready shown,  the  omy  chauge  In  the  originil 
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effect  of  the  contract  the  exercise  of  the 
right  of  earlier  redemption  is  to  stop  the  obli- 
gation to  pay  future  interest.  And  as  against 
one  choomng  for  any  purpose  of  his  own  to  re- 
tain his  bond  aa  a  continuing  security  for  the 
value  tt  always  represents,  fiaving  impressed 
upon  it  by  the  law  of  its  creation  the  faculty  of 
passing  from  hand  to  hand  as  money,  and  there- 
fore juBt  as  useful  in  the  pursuits  of  trade  and 
the  exchanges  of  commerce  and  banlting  as  so 
much  money  in  the  form  of  ooiu  or  bank  notes, 
and  more  convenient  because  more  portable,  no 
such  presumption  can  be  entertained  on  the 
ground  that  itt  continued  circalation  is  not  in 
me  dm  course  of  busdnesa;  that  It  has  fully  per- 
[6011  formed  all  its  Intended  functions;  and  that  it 
bas  been  in  any  sense  dishonored  by  a  refusal 
on  the  part  of  the  obUgor  to  fulfill  its  obliga- 
tion. On  the  contrary,  supposing  the  pur- 
chaser bound  to  know,  what  in  fact  does  not 
appear  on  its  &ce,  that  the  bond  has  been  called 
for  redemption  under  penalty  of  a  stoppage  of 
Interest  uter  tturee  monUis,  the  very  notice, 
wfaidi  It  Is  laid  discredits  his  title,  is  m  fact  an 
advertis^ent — not  that  the  maker  has  any 
ground  to  refusepayment,  but  that  the  previous 
holder  prefenea  to  hold  the  security  for  the 
money  rather  than  to  accept  the  num^  which 
It  represents. 

As  we  have  seen,  the  true  effect  to  be  given 
to  the  exercise  of  the  right  of  redemption  with- 
in the  period  of  absolute  payment,  is  to  make 
the  bonds  payable  during  that  interval,  on  de- 
mand, but  without  interest  after  three  months 
from  the  maturity  of  the  call.  But  the  rule  as 
to  ordinarv  negotiable  paper,  payable  on  de- 
mand, is  that  it  is  not  due,  without  demand, 
until  after  the  lapse  of  a  reasonable  time  with- 
in wUch  to  make  demand;  and  what  Qie  length 
of  that  reasonable  time  is,  ma^  vary  accordmg 
to  the  circumstances  of  particular  cases,  and 
must  be  governed  very  lar^ly  by  the  inten- 
tions the  parties,  as  manifested  in  the  char- 
acter of  the  paper  itself,  and  the  purposes  for 
which  it  is  known  to  have  been  created  and  put 
In  circulation.  It  was  said  by  Baron  Parke,  in 
Brookt  T.  mtchell,  9  Mees.  &  W.,  15,  that  "  A 
promissory  note,  payable  on  demand.  Is  intend- 
ed to  be  a  continuing  security."  And  in  Lom 
T.  Jhinkin,  7  Johns.,  70,  it  Is  said:  "The  de- 
mand must  be  made  In  reasonable  time,  and 
that  will  depend  upon  the  circumstances  of  the 
«ase  and  the  situation  of  the  parties."  In  ref- 
erence to  the  bonds  involved  in  this  litigation, 
we  have  no  hesitation  In  saying  that,  at  the 
time  the  title  of  the  purchasers  was  acquired, 
DO  unreasonable  length  of  time  bad  elapsed 
mfter  the  maturitv  of  uie  call.  On  the  contrary, 
we  think  any  holder  had  a  right,  without  prej- 
udice, except  as  to  loss  of  interest,  to  wait  with- 
out demand  for  the  whole  period  at  the  expira- 
tion of  which  the  bond  was  unconditionally 
pav^ble. 

The  fact  that  interest  was  to  cease  to  accrue 
three  months  after  the  date  of  call,  had  no  tend- 
ency to  discredit  the  bonds  or  affect  the  titie  of 
rsosi  *  '^'^  ^  purchaser  for  value  in  the  due  course 
Lov^j  of  trade.  While  it  has  been  held  that  a  note, 
the  principal  of  which  is  payable  by  install- 
ments. Is  overdue  when  the  first  installment  is 
overdue  and  unpaid,  and  is  thereby  subject  to 
*II  rauities  between  the  original  parties,  Vinton 
T.  Eing,  4  Alko,  682,  yet  Tt  Is  said  by  the  8u- 
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preme  Judicial  Court  oi  Massachusetts  in  iPb- 
tional  Bank  v.  JSrty,  108  Mass.,  497-601,  "  We 
are  referred  to  no  case  in  which  it  has  been  hdd 
that  failure  to  ray  interest,  standhig  alone.  Is  to 
be  regarded  sufficient  in  law  to  throw  such  dh- 
credit  upon  the  principal  security  upon  which 
it  is  due  as  to  subject  Uie  holder,  to  the  full  ex> 
tent  of  the  security,  to  antecedent  equities." 
"  To  hold  otherwise,"  said  this  court  In  Oront' 
weU  V.Sac  Oo.,  96  U.  8.,  51-58  [XXIV.,  681, 
686],  "  would  throw  discredit  upon  a  large  class 
of  securities  issued  by  municipal  and  private 
corporations  having  years  to  run,  with  interest 
payable  annually  or  semi-annuaUy."  And  the 
doctrine  was  re-alBnned  in  A  C».  v.  Sprague, 
108U.8..766[XXyi.,664].  These  were  oisM 
where  non-payment  of  interest  was  in  breach  of 
the  contract  and  constituted  a  defaiUt.  It  is 
much  stronger,  in  its  application  here,  where 
the  obligation  to  pay  interest  ceases  because  that 
is  the  contract,  to  which  the  holder  of  Uie  bond 
has  consented  and  to  which  he  submits,  because 
he  prefers  to  hold  a  security,  althon^  not  beai^ 
Ing  interest,  rather  than  to  surrender  It  ait  once. 

But  an  adequate  and  complete  view  of  Uie 
nature  and  function  of  the  right  of  redemption 
reserved  in  these  bonds,  and  of  its  Intended 
effect  upon  the  rights  of  the  parties  under  the 
contract,  cannot  be  had  without  considering  it 
in  ita  actual  operation  and  execution.  The 
cUuse  which  makes  the  bonds  redeemable  was 
not  a  casual  provision  occurring  in  a  single  ol>- 
ligation,  but  was  an  effective  and  significant  In* 
strument  In  a  series  of  great  financial  transac- 
tions. The  6-20  bonds  issued  under  the  Acts  of 
MarchS,  1865, 18  Stat  at  L..  468,  and  April  12, 
1866, 14  Stat,  at  L.  81,  as  we  are  informed  by 
public  official  documents,  amounted  to 
9958.488,560,  neaily  a  thousand  milUons  of 
dolIaiB. 

On  March  1, 1871,  the  nearest  date  prior  to  the 
commencement  of  operations  underthe  Refund- 
ing Act  of  1870,  the  following  amounts  of  six 

Kr  cent  5-20  bonds  were  outstending : 
ve-twenties  of  1869  $^98,788,860  [S03] 

Five-twenties  of  March.  1864—  8,102,600 

Five-twenties  of  June,  1864   101^,028,900 

rFIve-twentieBofl865  182,112.460 
ActHaich  Consols  of  1866....  964,619,700 
8, 1866.  '  Consols  of  1867....  888,882,550 
{.Consols  of  1868....  89,663,760 
"  The  National  Loans  of  the  United  States," 
by  Bailey,  Washington,  1882,  p.  94. 

Of  these,  large  amounts  were  held  abroad  by 
investors  in  foreign  countries,  and  had  been 
dealt  in  by  bankers  in  the  principal  money  cen- 
ters of  the  world.  It  was  expected  and  desired 
by  Congress  that  this  should  be  so,  as  the  Sec- 
retary of  the  Treasury  bad  been  expressly  au- 
thorized by  law  to  dispose  of  any  of  the  bonds 
of  the  United  States,  either  in  the  United  States 
or  elsewhere.  Act  of  March  8, 1865,  sec.  2.  And 
under  the  Refunding  Act  of  July  14,  1870,  as 
we  have  already  seen,  the  Secretaiy  of  the 
Treasury  established  an  agency  In  London  for 
the  purpose  of  delivering  the  bonds  sold  under 
that  Act,  and  receiving  in  exchange  therefor  the 
outstanding  securities  of  the  United  States- 
agreed  to  be  received  in  imymcnl  therefor.  The 
object  of  this  great  exchange  was  to  reduce  the 
annualinterest  on  the  public  debt  of  the  United 
States  from  six  to  the  lower  rates  of  five,  four 
wd  a  half,  and  four  percent.  To  have  called  In 
60  lOM 
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tbo  redeemable  debt  and  paid  for  it  in  gold  coin, 
and  to  have  obtained  the  gold  coin  for  that  pur- 
pose by  sales  of  the  oew  securities,  would  have 
been  awkward,  circuitous  and  impracticable. 
Involving  the  needle  export  and  import  of  a 
mass  of  the  gold  coin  dismlnited  by  tiie  neces- 
nties  of  the  world's  commerce  throughout  its 
markets,  the  attempt  to  do  which  would  have 
produced  disturlnQces  of  market  values,  certain 
to  have  defeated  it.  Any  transfer  of  specie  in 
large  amounts,  to  meet  balances  occasioned  by 
these  operations,  would  have  been  almost  as 
aeolous  in  its  effects  and  was,  therefore,  by  every 
oonildeTation  of  public  and  private  interests,  to 
be  avoided.  The  difiBcult  practical  question  was 
how  to  avoid  it,  how  to  substitute  in  the  mar- 
[004]  ****  world  one  loan  for  the  other  by  an 

exchan^  of  securities  without  any  serious  and 
disturbing  movement  of  coin.  Congress  had 
placed  it  within  the  power  of  the  Secretary  of 
the  Treasury  to  accomplish  this  by  anthorizing 
bim  to  receive  the  6-20  bonds,  to  be  redeemed  In 
exchange  at  pnr  for  the  bonds  to  be  issued  at  a 
lower  ^tc  01  interest.  Tlils  he  was  enabled  to 
do  by  calling  in  the  5-20  bonds  for  redemption, 
by  which  they  were  made  equal  in  value  as 
jioner  to  par  and  interest  then  due,  and  by 
agrecins^  to  treat  and  receive  them  as  money  in 
the  exciiangc.  This  crciited  a  demand  for  the 
"  called  bonds"  to  be  used  for  that  purpose,  and 
they  were  bought  from  the  holders  by  buikers 
and  agents  of  the  syndicates  who  had  contracted 
to  place  the  new  loans  under  the  Act  of  1870. 
This  transaction  could  only  have  been  success- 
fully effected  upon  the  assumption  that  the  call 
for  redemption  did  not  affect  the  negotiable 

aoality  of  the  bonds,  nor  impose  upon  them  any 
isability,  except  the  cessation  of  interest  after 
the  maturity  of  the  call,  nor  deprive  them  of  any 
other  immunity  which  had  previously  belonged 
to  them.  On  the  contrary,  it  must  have  been 
within  the  contemplation  of  the  Treasury  De- 
partmeut,  and  of  tliose  with  whom  it  was  deal- 
ing, that  the  "called  bonds,"  until  finally  ab- 
sorbed by  payments  into  the  treasury  in  ex- 
change for  new  bonds,  which  constituted  the 
fact  of  redemption,  were  equivalent,  in  all  legal 
qualities,  to  money  itself,  or  to  those  ximal 
equivalents  of  money  which  circulate,  withotit 
question, as  such,  like  treasury  notes,  payable  on 
demand.  And  this  view,  we  have  already  seen, 
the  parties  were  outhori7£d  and  justified  in 
adopting,  by  the  language  and  purposes  of  the 
statutes  under  which  the  transactions  were  ac- 
complished. By  this  means  an  enormous  public 
debt  was  shifted  and  converted,  so  as  largely  to 
reduce  the  burden  of  its  interest ;  the  agents  of 
the  Government  were  facilitated  in  the  great 
work  they  had  undertaken ;  the  individual 
holders  of  the  seciu-itles  of  the  United  States, 
scattered  throughout  the  countries  of  Europe, 
received  the  money  due  them  on  Uie  bonda  for 
which  they  subscribed,  at  their  own  domicila ; 
and  this  series  of  great  financial  operations  was 
successfully  accomplished  without  interference 
[505]  with  the  usual  course  of  the  business  of  the 
world,  without  disturbing  the  fixed  distribution 
of  ciirrency  which  commerce  had  apportioned 
to  its  appropriate  markets,  and  without  unset- 
tling the  value  of  nroperty  or  labor  either  at 
home  or  abroad.  These  beneficial  results  were 
greatly  facilitated.  If  not  made  feasible,  by  the 
unquestioned  negotlaMlUy  of  the  called  bonds 


which,  when  subjected  to  the  right  of  redemp- 
tion reserved  by  their  terms,  were  thereafter 
considered  and  treated  as  ttie  equivalent  of 
money.  This  could  not  have  been  if  the  prin- 
dples  which  protect  dona  fde  purchasers  for 
value,  lo  the  due  course  of  trade,  without  actual 
notice  of  a  defect  in  the  obligation  or  title,  had 
not  been  practically  adopted.  The  practioe  aa 
found  to  have  existed  was  In  our  opinion  well 
warranted  by  law. 

This  confidence  was  invited  by  the  conven- 
ience of  the  Government  itself,  and  certainly 
promoted  its  interests  and  advanced  its  pur- 
poses. The  practice  it  engendered,  on  the  part 
of  the  public  dealing  In  Its  securities,  had  been 
expressly  sanctionecT  by  formal  recognition  and 
approval  by  the  Traisury  Department  lonp 
pnor  to  the  negotiation  of  the  war  loans,  wbicn 
commenced  in  1863.  In  1860  Attomeff-O^nerai 
Black  officially  advised  the  Secretary  of  the 
Treasury  (9  OpinionB,  41S)  that  treasury  notes. 
redeerou>fe  after  one  year  from  date,  interest 
thereon  to  cease  at  the  expiration  thereafter  of 
six^  days'  notice  of  readiness  to  pay  and  re- 
deem the  same,  were  intended  to  be  a  continu- 
ing security,  and  to  pass  by  delivery,  after  the 
period  of  redemption  equallv  as  before,  a* 
money  or  bank  notes  not  liable  to  any  equities 
between  the  original  or  intermediate  parties. 

It  was,  by  forge  of  such  a  custom,  declared  by 
Lord  Selborne  "  to  be  the  Intimate,  noturu 
and  intended  consequence  (unwas  there  should 
be  any  law  to  prohibit  it)  of  that  ropresentation 
and  engagement  which  appears  on  the  face  of 
the  scrip  itself,  when  construed  according  to  the 
obvious  import  of  its  terms,"  that  in  the  case  of 
Qoodmin  y.  Sobart*,  first  in  the  Exchequer 
Chamber,  L.  R. ,  10  Ex. .  887.  and  afterwards  in 
the  House  of  Tjords,  1  App.  Coa ,  476.  an  instru- 
ment, payable  to  bearer  in  the  bonds  of  a  fordgn 
government,  was  held  to  be  negotiable  by  ofe- 
nvcryon  the  ground  that,  "After  those  pay- 
menU  had  been  made  and  receipts  for  tbem 
signed,  the  scrip  was  as  much  a  symbol  of  [506] 
money  due  and  as  capable  of  passing  current 
upon  the  principle  explained  in  the  authorities, 
with  respect  to  bank  notes  and  excheqaer  bills, 
as  the  bonds  themselves  would  have  been  if  they 
had  been  actually  delivered  In  exchange  for  It 
1  App.  Cas.,  497. 

We  arc,  therefore,  of  opinion  that  flie  title 
of  J.  S.  Morgan  &  Co.,  and  of  L.  Von  Hoff- 
man &  Co.,  respectively,  to  the  bonds  claimed 
by  them,  ought  to  have  prevailed  against  that 
set  up  by  the  Hanhattan«6aving8  InstitutioQ; 
and,  for  error  in  uot  so  holding, 

3Tl«  aeveral  judgmenU  of  tTie  Court  ef  daimt 
in  theae  ecues  are  rewrsed,  and  the  om/jm  are  ro- 
manded  to  that  court,  tn'M  ^^reeUont  to  render 
judgments  in  accordance  loith  thi»  opjfiAm/  and 
it  i*  *o  ordered. 
True  oopy.  Teats 

James  H.McKennertGlerk,Bup>Ooiirl^  IT.  B. 
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[465]  BT.    LOUIS,  IRON   MOUNTAIN  AND 
SOUTHERN  RAILWAY  COMPANY,  J^. 

in  Err., 

V. 

JAMES  H.  BERRY  bt  Aiu,  As  the  Board  of 
Railroad  CommisskHiera  of  the  State  of 
Arkansas. 

<SeeS.  C  Reporter's  ed.,  4S5-i76.) 

OoMoltdation  of  railroad  corporations— ^ect  cf 
State  Constitution  on  taxation. 

1.  Under  the  Arkansas  Act  inoorporatfnor  the 
Cairo  and  Fulton  B.  K.  Co.,  and  the  Statute  of  that 
State  authorizinff  the  consolidation  of  railroad 
companies,  an  agreement  of  consolidation  between 
that  Company  and  the  St.  L.,  L  M.  and  8,  R.  Co. 
ereatod  a  new  Corporation. 

fL  6uoh  new  Corporation  came  Into  existence 
subject  to  ttie  provision  of  £he  Oonstitutlou  of  that 
Btatelu  foroeatthetlmeof  theooneolldatlon.thHt 
"The  proper^  of  Corponitlotis shall  be  sublect  to 
taxation  the  same  as  property  cd  taidlvlduals,"  aU 
thousrb  the  Act  inoorporatina;  tlu  Cairo  and  Fulton 
B.  R.  Co.  exempted  forever  the  property  of  that 
Corporation  from  taxation. 

[No.  yo7.] 

Submitted  Jan.  7,^86.   Decided  Mar,  t,  1885. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Ariunsas. 

The  bill  in  this  case  was  filed  in  the  Chancery 
Court  of  Pulaski  County,  Arkansas,  by  the 
plaintiif  lu  error,  to  restrain  the  railroad  com- 
missioners  of  the  State  from  proceeding  to  assess 
for  taxation  the  road  of  the  Company  in  the 
State  of  Arkansas,  which  was  claimed  to  be 
exempt 

The  court  entoed  a  decree  dlsndssing  the 
hill.  This  decree  having  been  ^rmcd,  on  ap- 
peal, by  the  couii  below,  the  compl^oant  sued 
out  this  writ  of  error. 

The  facts  of  the  caae  are  fully  stated  by  the 
court. 

Mes8T$.  John  F.  Dillon,  J.  H.  McOow- 
an,  A.  T.  Britton.  A.  B.  Browne,  Wager 
Bttiayne  and  <7oA»  0.  Brown,  for  plaiati£E  in 
error: 

The  Cairo  and  Fulton  Company  carried  into 
this  union  the  immunity  from  taxation,  as  to 
that  portion  of  the  property  lyingwithinArluu- 
aas,  which  it  liad  formerly  enjoyed. 

J2.  B.  Co.  T.  ifd,,  10 How.,  376;  iTetotMTtf  A 
B.  Tax  Oate^  18  WaU.,  206  (85  U.  S.,  XXI., 
888):  TMnUnton-r.  Branch.  15  WaU.,460  (82U. 
S.,  XXI.,  189);  Branch  v.  CJiarleston  E.  &  B. 
Co.  V.  Qa.,  and  B.  B.  Go.  v.  Qa.,  82 U.  S..676. 
682,  665,  Twfc(XXIII.,  752,  757,  762);  R.  B.  Go. 
v.  Va.,  94  U.  S.,718  (XXIV..  810);  Green  Go. 
T.  Conneee.  109  U.  S.,  104  (XXVII.,  872). 

The  Company  was  acting  within  the  contract 
made  with  the  State,  which  the  subsequent 
GoDBUtution  coidd  not  avoid.  That  settled,  U 
follows  clearly,  from  the  cases  cited,  that  the 
exemption  from  taxation  continued  after  the 
constMidation.  While  section  10  clearly  provides 
for  consolidation  with  foreign  companies.  It  cer- 
tainly does  not  contemplate  a  dissolution  of  the 
old,  and  the  creation  of  a  new  corporation  as 
the  result 

Ciark  V.  Barnard.  108  U.  S.,  436  (XXVO., 
780);  Famum  v.  Blaekatone  C.  Go..  1  Sum.,  47; 


tiOT^— Exemption  from  UoMtton,  viketJier  a 
tract  ornot.-twcfm  wed.  8oe  noU  to  Tucker  v. 
yuson,  to  V.  8,  COS  WalU,  ZZIL,  806. 

m  V.  & 
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B.  B.  Go.  V.  F.  L.  A  T.  Oo.,A9  RI.,  891;  Bima 
T.i2.JZ.CS7.,S2N.Y.,258;  StateTreanarer Y.AU' 
ditor'6en.,46  Mich.,  324. 
Mr.  V,  H.  Roae.for  defendants  in  error: 
Tlie  new  consolidated  Corporation  takes  sub- 
ject to  tbe  constitutional  provisions  in  force  at 
the  time  the  consolidation  takes  effect 

State V.  Sliennan,  22 Ohio  St,  AW;  B.  db  B. 
Go.  v.  ^ate,  54  Ga.,  402;  B.  B.  Co.  v.  State,  55 
Ga.,  812;  State  v.  B.  Co.,  44  Md.,  166;  &vield» 
V.  StaU,  26  Ohio  St,  90;  Btaie  t.  A  A  Cb..  60 
Ga.,  269;  B.B,Oo.-9.  State,  68  Qa.,  486. 

Mr.  Justice  Matthews  delivered  the  opinion 

of  the  court: 

The  Legislature  of  Arkansas  passed  an  Act 
January  12, 1853,  to  incorportate  the  Cairo  and 
Fulton  Railroad  Company,  with  power  to  con- 
struct, maintain  and  operate  a  railroad  from  a 
point  on  the  Mis^SBip[d  River  opposite  the 
mouth  of  the  Ohio,  in  Uie  State  of  Sussouri,  by  [460] 
way  of  Littie  Rock,  to  the  Texas  boundary  line, 
near  Fulton,  in  Arkansas,  with  one  or  more 
branches  to  tiie  western  boundary  line  of  that 
State,  with  the  view  of  entering  the  northeast- 
em  and  the  northwestern  portions  of  Texas,  and 
there  connecting  vrilh  projected  railroads  In 
that  State,  from  the  Bay  of  Galveston,  running 
up  the  valleys  of  the  Brazos  and  Trinity  Riv- 
ers, and  with  power  to  construct  branches  to  any 
other  point  or  ^ints  within  the  State  of  Arkan- 
sas. The  capital  stock  of  the  Company  was 
fixed  at  $1,500,000,  to  be  increased  from  time 
to  time  to  any  sum  not  exceeding  tbe  entire 
amount  expended  on  account  of  said  road. 

The  Act  conUdned  the  followlne  sections: 

"  Sec .  10.  Said  Corponition  shall  have  power 
to  unite  their  road  with  the  southern  end  of  the 
Missouri  road ,  at  some  suitable  point  on  the  line 
which  divides  these  two  States.and  its  southern 
end  with  any  road  coming  in  from  Texas,  at 
such  point  on  the  boundary  line  wliich  divides 
that  State  and  Arkansas  that  may  be  deemed 
most  eligible,  and  to  make  any  contract  or 
agreement  with  any  other  railroad  company  fai 
reference  to  their  business  that  may  best  insure 
tbe  early  construction  of  said  road  and  Its  suc- 
cessful management,  and  also  to  make  joint 
slock  with  any  other  railroad  company  In  this 
or  any  other  State,  and  to  form  one  board  of 
directors  for  the  management  of  their  affairs. 
If  it  should  be  found  necessary  to  facilitate  the 
early  construction  of  their  said  road,  the  con- 
tract oragrecment  of  the  resjicctive  boards  shall 
form  a  part  of  their  respective  charters,  when- 
ever the  same  may  be  entered  into  and  recorded 
with  tbeir  charters. 

Sec.  11.  That  the  capital  stock  and  dividends 
of  said  company  shall  be  forever  exempt  from 
taxation;  the  read,  fixtures  and  appurtenances 
shall  be  exempt  from  taxation  until  after  it  pays 
an  Interest  of  not  less  than  ten  per  cent  per  an- 
num. 

Sec  18.  This  Act  shall  be  deemed  a  public 
Act,and  shall  be  favorably  construed  for  all  the 
purposes  therein  expressed  and  declared  in  all 
courts  and  places  whatsoever,  and  shall  be  in 
force  from  and  after  its  passage;  Pnniided,  That 
all  the  rights,  privileges,  immunities  and  fran- 
chises contain^  in  the  charter  granted  at  this  [467] 
session  of  tbe  Legislature  of  this  State  to  'The 
Missisripid  Valley  Railroad  Company,'  and  not 
restricting  or  lnroniilntwit  with  thia  Act,  are 
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hereby  extended  to,  and  diall  fonn  a  part  of, 
tbia  incorporation  as  fully  as  if  the  same  was 
Inserted  herein." 

The  reference  to  the  charter  of  the  Missis- 
sippi Valley  Railroad  Company  need  not  be 
further  considered,  ae  it  does  not  seem  to  be 
material  in  the  present  controversy.  S.  Oo.  v. 
Loftin,  98  U.  8.,  559  [XXV.,  3227. 

At  the  time  of  the  passing  of  the  Act  incor- 
porating the  Cairo  and  Fulton  Railroad  Com- 
pany, t£e  Constitution  of  Aricanaas  contained 
no  restriction  upon  the  power  of  the' Legislature 
to  grant  such  an  exemption  from  taxation  as  the 
charter  contains.  But  the  Constitution  of  the 
State,  which  took  effect  April  1,  1868,  and  was 
in  force  until  October,  1674,  contained  the  fol- 
lowing provisions: 

"  TheQeneral  Assembly  shall  pass  no  special 
Act  conferring  corporate  powers.  Corporations 
may  be  formed  under  general  lam,  but  all  such 
laws  may  from  time  to  time  be  iQtered  or  re- 
pealed."  Articles,  section  48. 

"  The  General  Assembly  shall  not  grant  to 
any  citizen  or  class  of  citizens  privileges  or  im- 
munities which  upon  the  same  terms  shall  not 
equally  belong  to  all  citizens."  Article  1,  sec- 
tion 18. 

"  The  property  of  corporations  now  existing 
or  hereafter  created  shall  forever  be  subject  to 
taxation  the  same  as  property  of  Individuals." 
Article  0,  section  48. 

On  July  29,  1868,  an  Act  was  passed  by  the 
General  Assembly  of  the  State  of  Arkansas  "  to 
provide  for  a  general  system  of  railroad  incor- 
poration," in  which  is  the  following: 

"  Sec,  43.  Any  railroad  company  now  char- 
tered under  existing  laws,  or  which  may  here- 
after become  incorporated  under  this  law,  shall 
have  power  and  authority  to  piurihase  and  hold 
any  connecting  railroad  and  operate  the  same, 
or  to  consolidate  their  companies  and  make  one 
company,  under  the  name  of  one  or  both  or  any 
other  name;  but  when  such  purchase  is  made 
or  consolidation  is  effected,  the  said  Company 
shall  have  and  be  entitled  to  bM  the  benefits, 
rights,  franchises,  lands  and  tenements,  and 
property  of  every  description  belonging  to  said 
road  or  roads  so  sold  or  consolidated,  and  shall 
be  liable  to  all  the  pains  and  penalties  imposed 
by  their  respective  charters." 

On  Januarv  1,  1874,  the  main  line  of  the 
Cairo  and  Fulton  Railroad  Company  was  com- 

Eleted  and  was  in  actual  operation;  but  the 
ranches  authorized  by  the  charter  were  not 
completed  until  after  the  consolidation  between 
that  Companv  and  the  St  Louis  and  Iron 
Mountain  Railroad  Company,  a  Corporation  of 
Missouri,  which  took  effect  on  May  4, 1874,  and 
resulted  in  the  formation  of  the  St.  Louis,  Iron 
Mountain  and  Southern  Railway  Company,  the 
complainant  and  plaintifE  in  error  In  this  suit. 
This  consolidation  was  effected  by  means  of 
certain  proceedings  and  an  agreement  between 
the  parties,  the  parts  of  which  pertinent  to  the 
present  controversy  are  as  follows: 

The  Board  of  Directors  of  the  Cairo  and  Ful- 
ton Railroad  Compacy,  on  May  4, 1874,  adopt- 
ed these  resolutions,  viz.: 

"  Seaolted,  That  this  Company  will  enter  in- 
to an  a^Teement  with  the  St.  Louis  and  Iron 
Mountain  Railroad  Company  for  uniting  and 
consolidating  Ais  Company  with  the  said  St. 
Louis  and  Iron  Mountom  Railroad  Company, 

lose 
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and  for  making  joint  stock  of  the  two  Com- 
panies and  forming  one  board  of  directon  for 
the  management  of  the  aft&irs  of  said  Com- 
panies on  the  basis  jointiy  recommended  the 
committees  on  conaolld^ion,  and  embraced  bt 
the  agreement  executed  by  the  said  St.  Loidi 
and  tron  Mountain  Company,  and  now  here 
submitted  for  execution  on  the  part  of  this 
Company. 

Betolved  further.  That  the  president  of  this 
Company  be  and  he  is  hereby  ^uthortoed  and 
directed  to  execute  the  agreement  submitted,  to 
be,  however,  subject  to  the  approval  and  con- 
firmation of  the  stockholders  of  this  Company, 
called  to  be  holden  on  Monday,  the  4th  day  of 
May,  inst.,  or  anv  other  day  thereafter,  and 
when  approved,  toat  the  president  cause  the 
same  to  be  carried  into  effect,  and  call  in  the 
certificates  of  stock  in  this  Company^  outstand- 
ing and  exchange  them  for  stock  m  the  new 
Company,  accoraing  to  the  temii  ot  the  agxe» 
ment" 

The  agreement  of  consolidation  referred  to  (4( 
was  approved  and  adopted  by  the  stockholden 
of  the  Company  on  the  same  day.  It  purports 
to  be  an  agreement  entered  Into  AprD  18, 1874, 
between  the  St.  Louis  and  Iron  Mountain  Rafl- 
road  Company,  a  Corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the 
State  oi  Missouri,  (utrty  of  the  first  part,  and 
the  Ceiro  and  Fulton  Railroad  Company,  a 
Corporation  organized  and  existing  under  ud 
by  virtue  of  tiie  laws  of  the  State  of  Arkansas, 
partyof  the  second  port.   It  recites  that, 

"  Whereas,  the  par^  of  the  first  part  owni 
and  operates  a  Une  of  railroad  extoiding  from 
the  City  of  St.  Louis  southward  to  the  bound- 
ary line  between  the  States  of  Missouri  and  A^ 
kansas,  where  it  Intersects  the  railroad  of  the 
party  of  the  second  part;  It  also  owns  and  cp- 
crates  a  line  of  railroad  running  from  BIsmark 
to  Belmont,  and  also  owns  and  operates  a  line 
of  railroad  running  from  Poplar  Blufl  eastward 
to  the  Mississippi  River,  at  a  point  opposite  the 
mouth  of  the  Ohio  River,  and  a  brsndi  rail- 
road from  Mineral  Point  to  Potosi,  all  In  the 
State  of  Missouri.  And  the  party  of  the  sec- 
ond part  owns  and  operates  a  line  of  railroad 
extending  from  the  boundary  line  between  tbs 
States  of  Missouri  and  Arkansas,  where  it  fomti 
a  junction  with  the  line  of  railroad  of  the  party 
of  the  first  part,  through  the  cities  of  Uttle 
Rock  and  Fulton,  to  the  Town  of  Texarkans, 
upon  the  boundary  Une  between  the  States  of 
Arkansas  and  Texas,  and  the  said  railroads  form 
continuous  and  connecting  lines  of  rallroadi 
with  each  other,  so  connected  as  to  admit  the 
passage  of  burden  and  passenger  cars  over  each 
continuously  without  change,  break  or  inter 
ruption. 

And  whereas,  the  said  parties  an  aathnlzed 
by  the  laws  of  tbe  several  States  aforesaid  to 

consolidate  their  capital  stock,  franchises  and 
property  together  and  become  one  Corporation; 
and  it  is  believed  that  such  consolidation  will 
be  beneficial  to  the  stockholders  of  each  of  slid 
Corporations,  and  to  the  public; 

Now,  therefore,  this  aCTcement  wltnessetii 
that  the  said  parties  of  the  first  and  second  parts 
hereto,  by  their  respective  boards  of  directon. 
duly  convened,  have  agreed,  and  do  hereby 
agree,  to  merge  and  conBolidste  the  capital  nm 
stock,  frandilscs  and  proper^  of  tbe  said  two 
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(yOTPoratlons,  bo  that  the  same  ahall  become  tbe 
capital  stock,  franchises  and  propertj  of  one 
Corporation;  and  for  that  purpose  do  hereby 
make  aud  prescribe  the  following  terms  and 
conditions  of  such  merger  and  consolidation, 
and  tbe  mode  of  carrying  tbe  same  into  effect." 

It  then  provides  that  the  name  of  the  new 
Corporation  shall  be  8t.  Louis,  Iron  Mountain 
and  Southern  Railway  Company;  prescribes  the 
number  of  tbe  directors  and  officers,  and  the 
names  of  those  who  sliall  be  the  first  directors 
of  Uie  new  Corporation;  fixes  the  unount  of 
tbe  capital  stock  of  the  Corporation  at  $86,600,- 
000,  divided  into  shares  of  9100  each,  and  pro- 
vides that, 

"Every  stockholder  In  each  of  the  Corpora- 
tion b,  parties  hereto  of  tbe  first  and  second  ^arts 
shall  receive,  in  place  of  stock  held  by  him  in 
said  Corporations,  stock  in  the  new  Corpora- 
tion as  follows,  to  wit:  for  each  dune  of  stock 
held  in  tbe  St  Louis  and  Iron  Mountain  Bdl- 
road  Company,  he  shall  receive  one  share  of 
stock  in  the  St.  Louis,  Iron  Mountain  and  South- 
ern Railwa;^  Company;  and  for  each  share  of 
stock  held  in  the  Cairo  and  Fulton  Itailroad 
Company,  he  shall  receive  sixty-hundredths  of 
one  share  in  the  St.  Louis,  Iron  Mountain  and 
Southern  Railway  Company." 

The  sixth  article  of  the  agreement  Is  as  fol- 
lows: 

"Seel.  Upon  the  making  and  perfecting  of 
this  agreement  and  act  of  consolidation,  and 
upon  the  adoption  and  ratification  thereof  by 
two  thirds  of  the  votes  of  all  the  stockholders 
of  the  respective  Corporations  parties  hereto, 
and  upon  the  filing  of  the  same  or  a  copy 
thereof  in  the  manner  prescribed  by  law,  uie 
parties  hereto  shall  be  deemed  and  taken  to  be 
one  Corporation  by  the  name  provided  in  this 
agreement,  and  shall  possess  within  the  several 
States  into  and  through  which  its  railroad  or 
any  part  thereof  or  Its  oranches  or  leased  lines 
may  run,  all  the  rights,  privileges  and  fran- 
chises of  each  ot  the  said  Corporations  so  con- 
solidated. 

Sec.  S.  Upon  the  consummation  of  said  Act 
of  consolidation,  as  provided  by  law,  all  and 
^gulnrtbe  rights,  privilegesand  franchises  of 
[471]  eacn  of  said  Corporations  parties  hereto,  andsll 
other  property,  real,  personal  and  mixed,  and 
all  debts  due  on  whatever  account,  as  well  stock 
subscriptions  as  all  other  thin^  in  action  be- 
lon^g  to  each  and  every  of  said  Corporations, 
parties  hereto,  ahall  be  token  and  deemed  to  be 
transferred  to  and  vested  in  the  St.  Louis,  Iron 
Moimtain  and  Southern  Railway  Company,  as 
such  new  Corporation,  without  further  act  or 
deed,  and  all  property,  all  rights  of  way  and  all 
and  every  other  interest  shall  be  as  effectually 
the  propwty  of  this  new  Corporation,  without 
furuier  conveyance  or  assurance,  as  they  were 
of  the  former  Corporations  parties  hereto;  and 
all  rights  of  creditors  and  all  liens  upon  the 
property  erected  by  either  of  tbe  said  Cforpora- 
tions  shall  be  preserved  unimpaired,  notwith- 
standing said  merger  and  consolidation,  and  all 
debts,  liubilitics,  obligations  und  duties  of  either 
of  said  Cotporations  parties  hereto  shall  thence- 
forth attach  to  the  said  new  Corporation  and  be 
enfctfced  against  it  to  the  same  extent  and  in  the 
same  mannerasif  said  debts,  liabilities,  obliga- 
tions and  duties  had  been  incurred  or  contracted 
by  it. 

.118  U.  S. 


.  And  the  board  of  directors  of  said  Company 
shall  have  full  power  and  authority  to  borrow 
such  sums  of  money,  and  in  such  form,  as  they 
may  deem  proper,  to  pay  off  the  present  debts 
and  liabilities  so  assumed  by  the  Corporation 
hereby  created,  and  to  meet  other  exigencies  of 
the  Company,  and  to  secure  tlie  payment 
thereof  by  a  mortgage  or  mortgages  on  the 
property  and  franchises  of  said  Company  or  any 
port  thereof. 

The  by-laws  which  mav  be  adopted  by  con- 
current resolution  of  stoctholdci-s'  meeting  of 
said  Companies,  parties  hereto,  shall  be  the  by- 
laws of  said  consolidated  Company,  subject  to 
repeal  or  amendment  as  therein  or  by  law  pro- 
vided." 

Tbe  consolidated  Company,  organized  under 
this  agreement,  claims  that  it  is  entitied,  under 
the  provisions  of  the  charter  of  the  Cairo  and 
Fulton  Railroad  Company,  to  the  exemption 
from  taxation  contained  In  the  lltb  section  of 
that  Act.  It  accordingly  filed  its  bill  in  equity 
in  the  Chancery  Court  of  Pulaski  County  to  re- 
strain the  defendants,  the  defendants  In  error, 
who  were  the  Railroad  Commissioners  of  the 
State,  from  proceeding  to  assess  for  taxation, 
under  the  provisions  of  an  Act  to  revise  and 
amend  tbe  revenue  laws  of  Arkansas,  approved 
March  81, 1883,  the  railroad  of  the  Company  in  [4TS] 
the  State  of  Arkansas,  alleging  that  "  Its  road 
was  completed  on  the  5th  d^  of  December, 
1873;  thatitdoes  notnow,  and  never  hal  paid 
an  interest  of  ten  per  cent  per  annum,  nor  has 
any  dividend  ever  been  realized  or  declared  on 
its  capital  stock." 

A  decree  dismis^g  the  bill  was  rendered  on 
final  hearing  in  the  Chancery  Court,  on  two 
grounds:  that  the  complainant  Company  was 
not  entitled  to  the  benefit  of  the  exemption  con- 
tained in  tbe  11th  section  of  the  charter  of  the 
Cairo  and  Fulton  Railroad  Company,  and  that, 
if  it  were  otherwise,  the  exemption  would  not 
apply,  fortbe  reason  that  the  court  found  upon 
the  testimony  that  the  earnings  of  tbe  road  la 
Arkansas  had  been,  and  were  for  the  year  1883, 
more  than  ten  per  cent  on  the  cost  of  Its  cod- 
Btruction  and  equipment.  On  appeal  to  the  Su- 
preme Court  of  Arkansas,  this  decree  was  af* 
firmed  on  the  single  ground  that  the  complain- 
ant Company  was  not  entitled  to  the  lienefit  of 
the  exemption  from  taxation  claimed  by  it.  In 
reference  to  the  other  question  tbe  court  said: 
"  What  we  have  already  said  renders  it  unnec- 
essary to  go  into  this  question.  In  the  very 
nature  of  mines  It  is  impossible  to  do  more  than 
guess  at  It.  It  appears  by  the  plaintiff's  own 
proofs  Uiat  Qie  omcers  cannot  tell,  save  by  an 
approximation,  what  tbe  actual  earning  of^this 
part  of  the  road  arc."  To  reverse  this  decree  the 
present  writ  of  error  is  prosecuted. 

The  main  point  urged  in  argument  In  support 
of  the  clum  of  the  plaintiff  in  error  to  the  ex- 
emption from  taxation  is,  that  the  consolidation 
of  the  Cairo  and  Fulton  Railroad  Company 
with  the  St.  Louis  and  Iron  Mountain  Rmlroad 
Company  was  the  exercise  of  a  right,  on  ilie  part 
of  the  former,  plainly  and  expressly  conferred 
by  tbe  10th  section  of  its  charter,  and  not  in 
anywise  inconsistent  with  the  continued  force 
of  tiie  exemption  contained  In  the  11th  section, 
which  referred  as  vail  to  the  Company  when  It 
had  become  a  constituent  of  a  consolidated 
Ccnonpany  under  the  previous  section,  as  to  the 
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tame  Company  in  its  oiigiMl  form  and  organi- 
zation; so  that  the  terms  of  the  ezempBon, 
&T3]  which,  it  is  not  denied.  Is  a  valid  contract  pro- 
tected against  subsequoit  legislation  by  the 
Constitution  of  the  United  Staten,  apply  to  the 
plaintiff  in  error,  as  a  part^  directly  embraced 
within  its  words  and  meaning. 

To  this  view  several  objections  are  suggested. 

It  is  said,  in  the  first  place,  that  the  authority 
"  To  make  Joint  stock  with  any  other  railroad 
cmnpany  in  this  or  any  other  State,  and  to  form 
one  hoard  of  directors  for  the  management  of 
their  affairs/'  notwithstanding  the  punctuation 
which  separates  the  settieuce  from  the  following 
words.  "  If  it  should  be  found  necessary  to  fa- 
cilitate the  early  conBtruction  of  their  sud 
road,"  yet,  nevertheless,  is  necessarilv  con- 
nected with  them  in  sense,  and  must  be  limited 
bvtbem;  that  a  consolidation,  not  effected  untU 
alter  the  compete  construction  of  the  road,  is 
not  embraced  within  the  authority  conferred; 
ana  that,  consequently,  the  consolidation,  as 
made  in  1874,  must  be  referred  to  the  forty- 
third  section  of  the  general  Act  of  1868,  and 
subject,  therefore,  to  the  restrictions  of  the 
State  Constitution  then  in  force,  forbidding  the 
exemption  of  coiporateproperty  from  taxation. 

But  to  this  it  IS  repued  that  the  forty-third 
section  of  the  Act  of  1868  does  not  authorize  a 
consolidation  of  domestic  with  foreign  corpora- 
tions, and  applies  to  the  former  alone;  and  that, 
consequently,  the  coosolidation  now  the  subject 
of  discussion,  if  it  cannot  be  referred  to  the 
tenth  section  of  the  charter  of  the  Cairo  and 
Fulton  Railroad  Company,  must  fail  alto- 
gether. 

It  is  next  oMected,  however,  that,  admit- 
ting the  consolidation  to  have  been  effected,  as 
dalmed  by  the  plaintiff  in  error,  under  the  pro- 
visions of  that  charter,  the  language  of  the  ex- 
emption in  the  11th  section  cannot  be  applied 
to  the  consolidated  Company.  The  words  of 
that  section  exempt  forever  from  taxation  tbe 
capital  stock  and  dividends  of  said  company, 
which  would  seem  to  imply  the  continued  sep- 
arate existence  of  the  Ck)mpany  as  originally 
organized,  and  not  properly  to  refer  to  a  cap- 
ital stock  representing  a  consolidated  Company, 
owning  and  operatmg  a  railroad  in  several 
States.  But  the  road,  fixtures  and  appurte- 
nances are  declared  to  be  exempt  from  taxa- 
tion only  until  after  It,  that  is,  uie  Compaoy, 
pays  an  interest  of  not  less  than  ten  per  cent 
474]  per  annum.  And  it  is  areued  that  this  exemp- 
tion necessarily  implies  that  tbe  property  and 
operations  of  Uie  Company  Bhall  be  preserved 
separate  from  those  of  any  other,  so  that,  at  all 
times,  it  may  be  ascertained  by  an  inspection 
of  accounts,  whether  the  earnings  equal  an  in- 
terest of  ten  per  cent  per  annum;  a  separation, 
it  is  insisted,  which  is  Inconsistent  with  a  con- 
solidation such  as  took  place.  And  the  case.  It 
is  said,  ia  thus  brought  within  the  principle  of 
the  decision  in  It.  R.  Company  v.  Maine,  96  U. 
S.,  499  [XXIV..  836]. 

We  do  not  fiod  it  necessary  to  pass  upon 
either  of  these  questions,  however,  as  there  is  a 
distinct  ground,  which  is  conclusive  of  the  con- 
troversy, upon  which  we  prefer  to  rest  our  de- 
cision. 

We  assume  that  the  consolidation,  as  made, 
was  authorized  by  and  must  be  referred  to  the 
the  10th  section  <a  the  charter  of  the  Cairo  and 
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Fulton  Railroad  Company;  but  we  do  not  ad* 
mit,  what  is  assumed  as  an  hif erence  from  that, 
tbM  the  consolidation  took  effect,  rdation, 
as  of  the  date  of  that  charter. 

The  consolidated  Company,  the  St.  Louis, 
Iron  Mountain  and  Southern  Railway  Com- 
pany, the  plaintiff  in  error,  is  not  the  identical 
Corporation  which  was  the  Cairo  and  Fulton 
Railroad  Company.  The  terms  of  the  Act  and 
agreement  of  consolidation,  which,  by  the  ex- 
press language  of  the  charter  of  the  Cairo  and 
FuItOD  Railroad  CompaOT,  beume  on  adoption 
the  charter  of  the  consolidated  Company,  cre- 
ated a  new  Corporation. 

It  is  spoken  of  as  "  the  new  company  "  in  the 
resolutions  of  tbe  board  of  directors,  submitting 
tbe  agreement  to  the  stockholders  for  their  ap- 
proTOl,  and  directing  tlu  prudent  to  cause  the 
same  to  be  carried  tato  effect,  when  ap[>roved, 
by  calling  In  the  certificates  of  stock  in  thk 
Company  outstanding,  and  exchanging  them 
for  stock  in  the  new  Company,  accoralng  to  the 
terms  of  the  agreement.  The  two  Corporations 
agree  to  become  one  Corporation,  and  a  new 
name  is  given  to  the  new  Corporation,  It  is 
spoken  of  as  such  throughout  tbe  ureement 
of  consolidation.  The  whole  organization  ii 
changed  and  made  new.  The  capital  itod^  Ii 
made  different  from  that  of  either,  or  the  [4T| 
gregate  of  both,  each  share  of  stock  held  In  the 
Cairo  and  Fulton  Railroad  Company  beJng  ex- 
changed for  slxty-bundredths  of  a  share  in  the 
St.  Louis,  Iron  Mountain  and  Southern  Rail- 
way Company.  The  Act  of  consolidation  is  de- 
clared to  be  a  conveyance  of  all  the  rights,  prip- 
Ueges  and  franchises  of  each  of  the  constituent 
Corporations,  and  of  all  other  property,  rod, 
personal  and  mixed,  and  all  debts  due,  on  what- 
ever account,  belonging  to  each  Corporation,  to 
the  new  corporation,  without  further  act  or 
deed. 

This  new  Corporation  did  not  come  Into  ex- 
istence until  May  4,  1874.  It  came  into  exist- 
ence as  a  Corporation  of  tbe  State  of  Arkansas 
in  pursuance  of  its  Constitution  and  laws,  and 
subject  in  all  respects  to  their  restrictions  and 
limitations.  Among  these  was  that  one  (art  5, 
sec.  48  of  tbe  Constitution  of  1808)  which  de- 
clared tiiat  the  property  of  corporations,  now 
existing  or  hereafter  created,  shall  forever  be 
subject  to  taxation  the  same  as  property  of  ia- 
dinduals.  This  rendered  it  impossible  In  law 
for  the  consolidated  Corporation  to  receive  br 
transfer  from  the  Cairo  and  Fulton  Railroad 
Company  or  otherwise,  the  exemption  sought  to 
be  enforced  in  this  suiL  The  case  is  thus  brou^t 
within  tbe  rule  declared  and  applied  ia  R,  R. 
Co.  V.  Pahnea,  109  0.  S.,  344  txXVIL,  922). 

\i  Is  not  an  answer  to  this  conclusion  to  sbV 
that  the  act  of  consolidation,  having  been  made 
in  pursuance  of  the  10th  section  of  the  chaita 
of  the  Cairo  and  Fulton  Railroad  Company, 
was  the  exercise  by  that  Company  of  a  right 
secured  to  it  by  contract  which  no  subsequent 
Constitution,  or  law  of  the  State  of  Arkanssi 
could  impair  or  defeat.  For  what  was  the  con- 
tract? Construed  In  the  most  liberal  spirit  in 
favor  of  the  Company,  it  cannot  be  extended 
beyond  a  stipulation  on  tbe  part  of  the  State 
that  the  Cairo  and  Fulton  Railroad  Company 
may  at  any  time  thereafter,  by  consolidation 
with  any  other  railroad  company,  form  and  be- 
come a  new  Corporation,  with  such  powers  and 
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privileges  as  at  tlie  time  when  the  offer  is  ac- 
cepted anil  acted  upon  may  be  within  the  power 
of  the  Slate  to  confer,  and  lawful  for  the  new 
Corporation  to  accept.  If  acted  upon  before  the 
law  was  changed,  it  might  well  be  that  all  the 
powers  and  privileges  originally  conferred  in 
B]  the  charter  of  the  Cairo  and  Fulton  Railroad 
Company,  including  the  exemption  in  question, 
would  have  vested  ta  the  new  Company,  But. 
as  it  was  not  accepted  and  acted  upon  until  a 
change  in  the  organic  law  of  the  State  forbade 
the  creation  of  corporations  ca[>able  of  holding 
property  exempt  from  taxation,  it  must  be  pre- 
sumed that  when  the  original  Oompanv  entered 
into  the  consolidation  it  did  so  In  full  view  of 
the  existing  law,  and  Mritix  the  intention  of  form- 
ing a  new  Ciorporation,  such  as  the  Constitu- 
tion and  laws  of  the  State  at  that  time  permit- 
ted. That,  at  least,  we  must  hold  to  be  the 
legal  effect  of  the  transaction.  In  that  view, 
the  language  used  by  this  court  at  the  present 
Term  in  the  case  of  the  MemphU  aiid  lAtUe  Rock 
R.  R.  Go.  (as  reoreanized)  v.  Berrj/  [ante,  887], 
Is  strictly  applicable  and  is  now  re-afBrmed. 

The  conclusion  is  unavoidable  that  the  ex- 
emption from  taxation  declared  in  the  11th  sec- 
tion of  the  charter  of  the  Cairo  and  Fulton  Rail- 
rond  Company  did  not  pass  by  the  act  of  con- 
solidation to  the  St.  Louia,  Iron  Mountain  and 
Southern  Railway  Company. 

The  judgment  of  the  Supreme  Court  ef  Arkan- 
ecu  it  therefore  affirmed. 
True  copy.  Teat: 

Jamu  H.  McKenoer,  Cterk,  Sup.  Court,  U.  S. 
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FREDERICK  PRENTICE,  F^.  in  Err., 

9. 

ORZORA  P.  STEARNS. 

(See  S.  C,  Beportcr's  ed.,  135-448.) 

Trial  by  court — question  on  reoim — r^orming 
deed— equitable  titie—ruU  of  interpretation  i/ 
deed. 

1.  ^rhe^e  there  la  no  bill  of  ezceptionfl  aettiiur 
forth  the  evldenc^  ao  error  of  law  can  be  tMlgasa 
In  respect  to  any  nndinv  of  fact,  and  tbts  oourt  Is 
ncvessnrtly  restricted  to  the  question  whether.upon 
the  facta  as  found  by  the  oomt.  In  a  case  tried  oy  It, 
tliere  was  error  in  giving  Judginent  for  defendant. 

2.  In  an  action  at  law  to  recover  Uie  possession 
of  land.  If  the  deed  under  which  the  piaintlff  claims 
title  Is  not  etfectual  to  oonvey  the  land,  by  reason 
of  a  mistaken  description,  aJthoush  equity  will  re- 
lieve the  plaintiff  by  reformloe:  the  deed,  yet  such 
relief  can  only  be  obtained  In  a  suit  in  equity, 
t)rourrbt  for  that  purpose. 

8.  where  one  conveys  ffovemment  land  to  wfaiofa 
he  has  only  an  equitable  claim,  a  subsequent  trov- 
■erament  patent  inued  to  hfm  will  uoi  Inure  to 
the  bennfllof  bis  grantee  by  force  of  law,  unleee  the 
■deecrlptloiis  in  the  deed  and  patent  are  so  far  iden- 
tical as  to  describe  the  same  land. 

4.  The  rule  of  InterprGtation  wbiofa  rejects  erro- 
neous particulate  of  desorlption,  where  what  Is  left 
sufflcloutly  Identifies  the  subject  of  the  grant,  la 
adopted  In  old  of  the  Intention  of  the  (irautor,  aa 

fathered  from  the  Instrument  itnelf.  read  in  the 
ghtof  the  circumstances  In  which  It  was  written, 
«nd  does  not  apply  where  the  description  of  the  land 
In  tbo  deed  which  it  Is  soutfht  to  reject,  is  ao  accu- 
rate description  of  the  Inud  intended  by  tlieparUes 
to  be  conveyed. 

[No.  1167.] 
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Pr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 
The  history  and  facta  fully  appear  in  the 


Statement  of  the  case  by  Mr.  Juetiee  Mat- 
thews; 

This  is  an  action  at  law  to  recover  possessioa 
of  real  estate  and  damages  for  its  dctenticm, 
the  ^l^tiff  in  error  being  plaintiff  below,  and 
a  citizen  of  Ohio,  the  defendant  being  a  citizen 
of  Minnesota. 

The  real  estate  In  controversy  is  described  in  [436 
the  complaint  aa  an  undivided  one  half  of  real 
estate  situated  in  the  Coimty  of  St.  Louis  and 
State  of  Minnesota,  tie.:  lot  eighty-two  (82) 
and  the  east  half  (E.  ij  of  lot  dgbty-four  (M), 
in  block  two  (2),  in  Duluth  proper,  Sd  diTtnoDf 
according  to  the  lecorded  plat  thereof  on  file 
in  the  offlce  of  the  register  of  deeds  of  St.  Louli 
County,  State  of  Minnesota. 

The  question  is  upon  the  plaintiff's  title. 

The  action  was  tried  by  the  court,  the  Inter- 
vention of  a  juiT  having  been  waived  by  the 
parties,  and  tbenndings  offactandconcluslcjhs 
of  law  were  separately  stated. 

The  facts  found  are  as  follows: 

1.  That  the  Treaty  made  and  concluded  on  the 
80th  day  of  September,  A.  D.  1854,  between 
the  United  States  and  the  Chippewa  Indians,  of 
Lake  Superior  and  the  Mississippi,  whereby  fudd 
Indians  ceded  to  the  United  States  certain  ter- 
ritory lyingadjacentto  the  head  waters  of  Lake 
Superior,  contained  the  following  provision, 
vie. :  "  And  being  desirous  to  provide  for  some 
of  his  connections  who  have  rendered  his  peo- 

Sle  important  services,  it  is  agreed  that  Chief 
Buffalo  may  select  one  section  of  land  at  such 
place  In  the  ceded  territory  as  he  may  see  fit, 
which  shall  be  reserved  for  that  purpose  and 
conveyed  by  the  United  States  to  such  person 
or  persons  as  he  may  direct." 

2.  That  said  Trea^  was  ratified,  pursuant  to 
a  Resolution  of  the  United  States  Senate  passed 
on  the  10th  day  of  January,  1855,  by  the  Pred- 
dent  of  the  United  States  on  the  29th  day  of 
Januanr,  1855. 

8.  That  the  said  Chief  Buffalo,  pursuant  to 
said  provision  of  said  Treaty,  and  en  the  day 
of  the  date  thereof,  to  wit:  September  30, 1854, 
by  an  Instrument  of  writing,  executed  by  him 
and  filed  In  the  office  of  the  United  States  Com- 
missioner of  Indian  Affairs  at  Washington,  D. 
C,  selected  the  land  to  be  conveyed  thereunder 
by  the  United  States,  and  appointed  the  persons 
to  whom  it  was  to  be  conveyed,  as  follows,  vie.: 
nfter  reciting  the  foregoing  provision  of  said 
Treaty,  "  1  hereby  select  a  tract  of  land  one 
mile  square,  the  exact  boundary  ot  which  may 
be  defined  when  the  surveys  are  made,  lying 
on  the  west  sliore  of  St.  Louis  Bay,  Minnesota  [437 
Territory,  immediately  above  and  adjoining 
Minnesota  Point,  and  I  direct  that  paients 
issued  for  the  same,  according  to  the  above  re- 
cited provision,  to  Shaw-Braw-Skung,  or  Ben- 
jamin Armstrong,  my  adopted  son;  to  Matthew 
May-Dway-Gwon,  my  nephew;  to  Joseph  May- 
Dway-Gwon  and  Antoine  May-Dway-Owon, 
his  sons,  one  quarter  section  to  each."  That 
the  land  Buffalo  had  in  view  and  intended  in 
such  designation  is  not  Included,  nor  any  part 
thereof,  in  the  patents  subsequently  Issued  by 
the  United  States  to  the  relatives  of  said  Buffato 
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named  above,  which  patents  are  hereinafter  re- 
ferred to. 

4 .  That  said  Matthew,  Joseph  and  Antofne, 
under  date  of  September  17, 1855,  executed  and 
delivered  to  said  Armstrong  an  instrument  aa- 
signiag  to  him  their  right,  title  and  interest 
under  said  appointment  and  selection  of  Chief 
Buffalo. 

6.  lliat  said  Benjamin  D.  Armstrong  and 
wife,  on  September  11, 1856,  made,  executed, 
acknowledged  and  delivered  to  the  plaintiff 
herein,  a  deed  of  conveyance,  a  copy  of  which 
1b  hereto  attached,  marked  exhibit  B  and  made 
a  part  of  these  findings.  That  a  large  portion 
of  the  land  embraced  within  the  courses  and 
distances  of  said  deed  Is  covered  by  water,  and 
that  portion  which  is  not  covered  by  water  In 
said  description  is  land  which  Chief  Buffalo 
had  In  view  and  intended  to  embrace  in  his 
selection  as  aforesaid,  but  does  not  embrace  the 
land  involved  to  this  suit. 

6.  ThatsoiddeedfromArmstrongtoplaintiff 
was  duly  recorded  in  the  County  oi  St.  Louis, 
Territory  of  Minnesota,  on  the  4th  day  of  No- 
vember, A.  D.  1856. 

7.  That  the  piece  or  parcel  of  land,  the  title 
to  whicliis  involved  In  this  action,  issituated  in 
said  County  of  St.  Louis,  Territory  (now  State) 
of  Minnesota. 

8.  That  the  said  Benjamin  G.  Armstrong  and 
wife,  on  the  27th  day  of  August,  1872,  executed 
and  delivered  to  the  plaintiS  the  confirmatory 
deed,  a  copy  of  which  is  hereto  attached  and 
marked  exhibit  C,  and  made  a  part  of  these 
findings,  which  deed  was  duly  recorded  In  the 
County  of  St.  Louis,  State  of  Minnesota,  Sep- 
tember 2,  1872. 

9.  That  the  tract  of  land  which  Chief  Buffalo 
had  designated  as  his  selection  on  the  day  of  the 
Treaty  Old  notcorrespond  with  the  section  lines 
when  the  land  came  to  be  surveyed  into  sections, 
•nd  the  United  States  Land  Department  de- 
cided that  the  Buffalo  designation  of  the  land 
was  too  indefinite  toenable  patents  to  be  issued 
therefor,  and  furthermore  the  land  thus  desig- 
nated by  Buffalo,  was  found  t4>  be  occupied  by 
and  was  thereby  claimed  by  certain  Indian 
iniders  under  said  Treaty,  and  after  a  leQf,'thy 
correspondence  and  investigation  in  respect 
thereto  by  the  Interiorand  Indian  Depailments, 
the  matter  was  finally  adjusted  by  said  relatives 
withdniwing  their  claim  to  the  land  so  desig- 
nated by  Bimalo  and  consenting  to  accept  other 
land  in  lieu  thereof  to  be  selected  by  the  Indian 
Department;  whereupon,  the  Commissioner  of 
Indian  Affairs,  by  its  agent,  and  by  the  direction 
of  the  said  luterior  Department  and  with  the  ap- 
proval of  the  Presi<lcnt  and  assent  of  the  said 
relatives  named  as  aforesaid  by  said  Buffalo,  se- 
lected certain  other  lands  aggregating  G83  acres 
and  situated  in  four  different  government  sec- 
tions, as  shown  by  diagram  hereto  attached  and 
marked  exhibit  D,  and  apportioned  tlie  same 
among  said  relatives.  A  copy  of  the  report  of 
the  Secretary  of  the  Interior  to  the  President 
npon  the  finu  selection  of  said  land  is  hereto  at- 
tached, marked  exhibit  £,  and  made  a  part  of 
tbeseDndings.  That  on  the  23d  day  of  October, 
1858,  patents  for  the  land  so  apportioned  were 
duly  issued  to  them  by  the  United  States,  one 
of  which  patents  was  issued  to  said  Armstrong, 
and  a  copy  of  which  is  hereto  attached  and 
marked  exhibit  F.   That  the  land  involved  in 
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this  suit  is  a  part  of  the  land  embraced  In  add 

patent  to  said  Armstrong. 

10.  That  the  chief,  Buffalo,  died  in  the 
month  of  October,  1855,  and  before  the  land 
conveyed  by  the  Government  to  his  appointees 
under  said  provision  of  said  Treaty  was  finally 
selected,  and  without  any  action  on  his  part 
under  said  provision  of  said  Treaty  subsequent 
to  the  appomtment  of  the  persons  to  whom  the 
land  was  to  be  conveyed  and  the  conditional  se- 
lection of  the  land  on  the  80th  of  September, 
1854,  as  aforesaid. 

11.  That  the  United  States  Government  sur- 
veys of  the  lands  ceded  by  said  Treaty  of  Sep- 
tember 80, 1864.  to  the  United  States,  hod  not 
been  made  at  the  date  of  the  aid  deed  from 
Armstrong  to  plaintiff,  and  were  not  made  untD 
the  year  following  the  date  thereof. 

13.  That  said  Annstrong  and  wife,  by  war- 
ranty deed  duly  executed  and  recorded,  dated 
October  32,  1859,  conveyed  an  undivided  half 
of  the  lands  conveyed  to  him  and  the  other  ap. 
pointees  of  Chief  Buffalo  aforesaid,  by  the 
United  States  by  said  patent  of  October  2% 
1858.  to  Daniel  B.  Cash  and  James  H.  Eellv. 

18.  Thataftersaidpatentswereissuedtosaid 
appointees  as  aforesaid,  the  said  Matthew,  Jo- 
seph and  Antoine,  on  March  18,  1859.  executed 
deeds  of  conveyance  of  the  land  which  had  been 
BO  patented  to  them  respectively,  to  the  said 
Armstrong;  which  deeds  were  duly  recordal  in 
said  St.  Louis  County,  May  17,  1859  ;  and  that 
the  said  Arm.'^trong  and  wife,  ontlieSlstday  of 
August.  1864.  for  a  valuable  consideration,  e^ 
eculcd  and  delivered  their  deed  of  conveyanos 
of  an  undi\idcd  half  of  the  land  so  patented  to 
him,  and  the  said  Muttliew,  Joseph  and  An- 
toine, to  John  M.  Oilman,  which  conveyance 
was  duly  recorded  in  said  Sl  Louis  County, 
September  13.  1804,  a  copy  of  which  convey- 
ance is  hereto  attached  and  marked  exhibit  G, 
That  said  Oilman  took  said  convcyutice  without 
any  actual  notice  of  said  deed  from  said  Arm- 
strong to  the  plaintiff  of  September  11, 1856.  or 
that  plaintiff  claimed  an  interest  In  the  land  so 
conveyed  to  him,  said  Oilman. 

14.  That  the  defendant  herein  claims  title  to 
the  piece  or  parcel  of  land  in  controversy  as  a 
grantee  of  said  Oilman  and  under  and  through 
said  deed  to  said  Oilman  of  August  81,  1861 

15.  Tljat  the  undivided  one  hau  of  the  prop- 
erty described  in  the  complaint  herein  is  worth 
the  sum  of  |10,000. 

And  the  following  conclusions  of  law  there- 
upon: 

I.  That  the  appointment  of  persons  to  whom 
the  United  States  were  to  convey  the  section^ 
land  reserved  by  the  said  provision  of  sud 
Treaty,  made  by  the  said  Chief  Buffalo  on  the 
SOth  day  of  September,  1854,  was  a  valid  and 
sufficient  appomtment  under  st\id  provision, 
and  upon  the  ratification  of  said  Treaty  vested 
in  the  said  Benjamin  0.  Armstrong  and  the 
other  appointees  named  such  an  interest  as  the  [Ml 
Treaty  gave  to  the  land  so  reserved.  ' 

II.  That  the  patent  of  the  United  States  to 
Armstrong,  and  his  acceptance  of  it,  is  as  a 
valid  execution  of  the  Treaty  on  that  subject 

III.  That  the  deed  from  said  Armstrong  to 
plaintiff  of  date  of  September  11,  1856.  is  in  its 
execution,  acknowledgment  and  recording  a 
valid  and  suflicieDt  deed,  and  its  record  is  coo- 
structive  notice  of  its  contents. 
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IV.  That  the  description  In  the  deed  of  said 
Armstrong  to  plaintiff  of  September  11, 1856,  is 
insufficient  to  convey  his  interest  in  or  title  to 
any  other  or  different  tract  of  land  to  which  be 
might  have  been  entitled  under  said  Treaty  than 
the  specif  c  tract  described  by  metes  and  bounds 
therem,  and  that  s^d  deed  is  ineffectual  as  a 
oouveyaoce  to  plaintiff  of  any  interest  or  title 
except  such  as  said  Armstrong  had  in  or  to  the 
land  therein  particularly  described,  and  that 
plaintiff  thereunder  took  no  title  to  the  land  for 
the  pofisesslon  of  which  this  action  is  brought 

V.  ThiU  the  quitclaim  deed  from  said  Arm- 
strong to  said  John  M.  Oilman,  of  August  81, 
1864,  conveyed  to  the  said  Gflnun  such  Interest 
and  no  more  as  said  Armstrouehadin  Uie  land 
therein  described  at  the  date  of  said  deed. 

yi.  That  the  plaintiff  is  not  entitled  to  re- 
cover in  this  action,  and  judgment  is  ordered  for 
the  defendant  for  his  costs  and  disbursements. 

The  body  of  the  deed  from  Armstrong  and 
wife,  dated  September  U.  1866,  to  the  pliuntlfl, 
Uas  followa: 

"This  indenture,  made  the  eleventh  day  of 
September,  in  the  year  one  thousand  eight  hun- 
dred and  fifty-six,  between  Benjamin  O.  Arm- 
strong and  Charlotte  Armstrong,  wife  of  said 
Benjamin  Q.,  of  the  County  of  La  Pointe,  State 
of  Wisconsin,  of  the  first  part,  and  Frederick 
Prentice,  of  Toledo,  Ohio,  of  the  second  part, 
witnesseth,  that  the  said  parties  of  the  first  part, 
for  and  in  consideration  of  the  sum  of  eight 
thousand  dollars,  to  ns  In  hand  paid  by  the  said 
party  of  the  second  part,  at  or  before  the  en- 
sealing and  delivery  of  these  presents,  the  re- 
ceipt whereof  Is  hereby  acknowledged,  have  re- 
[441]  mised,  released  and  quitclaimed,  and  by  these 
presents  do  remise,  release  and  quitclaim  tmto 
the  said  party  of  the  second  part,  and  to  his 
heirs  and  assigns  forever,  one  undivided  half  of 
all  the  following  desc  :bed  piece  or  parcel  of 
land,  rituate  in  the  County  of  St  Louis  and 
Territory  of  Minnesota,  and  known  and  de- 
scribed as  follows,  to  wit:  beginning  ai  a  large 
stone  or  rock  at  the  head  of  St  I^uis  River 
Bay,  nearly  adjoining  Minnesota  Point,  com- 
mencing at  said  rock  and  running  east  one  mile, 
north  one  mile,  west  one  mile,  south  one  mile 
to  the  place  of  beginning,  and  being  the  land 
set  off  to  the  Indian  Chief  '  Buffalo,^  at  the  In- 
dian Treaty  of  September  80,  A.  D.  1854,  and 
was  afterwards  disposed  of  by  said  '  Buffalo '  to 
said  Armstrong,  and  is  now  recorded  with  the 
government  documents,  together  with  all  and 
fingular  the  tenements,  hereditaments  and  ap- 
purtenances thereunto  belonging,  or  in  anywise 
appertaining;  and  the  zeveinon  and  nrerslons. 
remainder  and  lemalDders,  rents,  Issues  and 
profits  ttunot;  to  have  ana  to  hold  the  afore- 
said premises,  with  all  the  privileges  and  ap- 
purtenances to  the  said  premises  belonging  or 
appertaining,  unto  the  ssid  party  of  the  second 
part,  his  heirs  and  assigns  forever.  And  also 
all  the  estate,  right,  title,  interest,  properiy, 
possession,  claim  and  demand  whatsoever,  as 
well  in  law  as  In  equity,  of  the  said  purtiSB  of 
the  first  part,  of,  in  or  to  the  above  described 
premises,  and  every  part  and  parcel  thereof, 
with  the  appurienancee.  And  the  said  Arm- 
strong and  his  wife,  party  of  the  first  part,  for 
themselves  and  their  heirs,  executors  and  ad- 
ministrators, do  covenant,  promise  and  agree 
to  and  with  the  said  par^  of  the  ssoond  part, 
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his  heirs,  executors,  administrators  and  assigns, 
that  they  have  not  made,  done,  committed,  ex- 
ecuted or  Buffered  any  act  or  acts,  thing  or 
things  whatsoever,  whereby  or  by  means  where- 
of uie  above  described  premises,  or  any  part 
thereof,  now  are  or  at  any  time  hereafter  shall 
or  may  be  impeached,  charged  or  Incumbered 
in  any  manner  or  way  whatsoever. 

In  witness  whereof,  the  said  parties  of  the 
first  part  have  hereunto  set  their  bands  and 
seals  the  dav  and  year  first  above  written." 

And  the  aeed  of  confirmation  made  by  Arm- 
strong and  wife  to  the  plaintiff,  August  39, 
imjM  as  follows: 

'*  Whereas,  on  the  11th  day  of  September,  in  ,^01 
the  year  me  thousand  eight  hundrM  and  fifty-  i-***' 
six,  we.  Benjamin  0.  Armstrong  and  Charlotte 
Armstrong,  wifeof  aforesaid  Benjamin  0.  Arm- 
strong, conveyed  by  a  quitclaim  deed  to  Fred- 
erick Prentice,  of  Toledo,  Ohio,  the  undivided 
one  half  part  of  all  our  interest  in  certain  lands, 
situated  at  or  near  the  head  of  St.  Louis  Bay, 
and  Intended  to  describe  our  interest  in  what  is 
known  as  Uie  Chief  Buffalo  tract  at  the  head  of 
St  Louis  Bay,Minnesota  Territory,  and  then  be- 
lieving that  the  description  in  said  deed  would 
cover,  or  was,  the  tract  that  would  be  patented 
to  us  by  the  United  States  of  America,  accord- 
ing to  said  Buffalo's  wishes,  and  a  contract  we 
held  from  the  heirs  of  said  Buffalo.  But  to 
definitely  fix  upon  the  lands  designed  to  be  con- 
veyed, It  was  stated  In  said  deed  to  be  the  land 
set  off  to  the  Indian  Chief  Buffalo,  at  the  In- 
dian Treaty  of  September  thirtieth,  in  the  year 
cme  thous^d  eieht  hundred  fifty-four.  And 
further.  I.  the  said  Armstrong,  ^ve  a  contract 
on  the  tenth  day  of  Septemb^,  in  the  year  one 
thousand  eight  hundred  and  fifty-six,  to  the 
said  Frederick  Prentice,  binding  ourselves  and 
heirs  to  ^ve  said  Frederick  Prentice  any  fur- 
ther writmg  or  instrument  he  might  require. 

And  on  tue  first  day  of  July.  iQ  the  year  one 
thousand  eight  hundred  and  mfty-seven,  I.  Ben- 
jamin O.  Armstrong  and  Charlotte  Armstrong, 
agreed  to  and  did  sell  to  Frederick  Prentice  the 
other  one  half  of  said  Buffalo  tract  for  which 
said  Frederick  Prentice  paid  us  something  over 
two  thousand  ((2,00(0  dollars,  and  since  that 
time  has  [nfd  us  to  our  full  saHsfaction  for  the 
whole  property.  And  we  agreed  to,  and  by 
these  presents  confess,  payment  In  full  for  the 
whole  of  the  above  tisct,  in  compliance  of  the 
first  deed  for  the  one  undivided  half,  and  the 
carrying  out  of  the  contract  to  sell  the  balance 
July  first,  In  the  year  one  thousand  eight  hun- 
dred and  fif^-seven.  This  Is  intended  to  cover 
the  land  deeded  by  us  to  the  said  Prentice  in  the 
deed  given  on  the  eleventh  day  of  September, 
eighteen  hundred  and  fifty-six,  and  recorded  in 
liber  A  of  deeds,  page  106,  at  Duluth,  State  of 
Minnesota,  and  the  land  included  in  the  con- 
tract of  the  first  of  July,  eighteen  hundred  and 
fifty-seven,  and  intended  to  cover  the  landa  as 
described  in  patents  from  the  United  States  of  [4431 
America  to  Benjamin  O.  Armstrong,  Matthew 
May-Dway-Qon,  Joseph  M^-Dway-Gon  and 
Antoine  May-Dway-Qon,  and  descnbed  as  fol- 
lows: To  Benjamin  O.  Armstrong  the  west  half 
of  the  southwest  quarter,  and  the  lot  numbered 
five  (5)  of  section  twenty-seven,  and  lot  number 
three  (S)  of  section  thirty-four, containing  togeth- 
er (18S  63-100)  one  hundred  and  eighW-two  and 
sixty-two  one  hundredths  acres,  iju  to  Joseph 
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May-Dwaj-Gon  the  southeast  quarter  of  aeo- 
tioD  tweuty-eiffht,  containing  one  hundred  and 
wxty  acres.  And  to  Antoine  May-Dway-Gon 
the  east  hall  of  the  northeast  quarter  of  section 
twenty-eight,  and  the  west  half  of  the  north- 
west quarter  of  section  twenty-seven,  contain- 
ing one  hundred  and  sixty  acres.  And  to  Mat- 
thew May-Dway-Qon  the  southwest  quarter  of 
section  twenty-two,  containing  one  hundred  and 
sixty  acres,  all  of  the  above  being  In  town  fifty, 
north  of  range  fourteen,  west  of  the  fourth  prin- 
cipnl  meridian,  State  of  Minnesota,  and  the 
tibree  last  named  pieces  of  land  have  since  been 
deeded  by  the  said  Matthew,  Joseph  and  An- 
toine May-Dway-Gon  to  Charlotte  Armstrong. 
But  previous  to  the  date  of  said  deeds  the 
above  named  Joseph,  Matthew  and  Antoine 
May-Dway-Gton  had  assigned  or  transferretl  all 
their  right,  title  and  interest  therein  to  the  said 
Benjamin  Armstrong.  I,  the  aforesaid  Benja- 
min G,  Armstrong,  did  sell  by  deed  and  con- 
tract to  Frederick  Prentice,  which  I,  the  said 
Charlotte  Annslrong,  knew  at  the  time,  but  did 
not  know  but  that  by  getting  another  deed  or 
conveyance  after  the  patents  were  issued,  we 
could  sell  the  property,  but  am  now  satisfied 
that  we  had  sold  and  assigned  all  our  right,  title 
and  interest  to  I^ederick  Prentice  previous  to 
our  deeding  to  anv  other  person  or  persons,  and 
that  we  had  no  light  to  deed  or  convey  to  any 
other  person  or  persons,  as  the  title  to  the  lands 
a1>ove  described  was  then  virtually  and  by  right 
vested  in  the  said  Frederick  Prentice,  and  tliat 
the  first  deed  for  the  one  half  and  the  contract 
for  tlie  remaining  half  of  said  land,  with  the 
mymcnt  thereon  made  at  the  time  by  the  said 
Frederick  Prentice,  bound  us  to  give  him  good 
and  aulhcient  deeds  to  said  property  whenever 
to  demanded ;  and  we  do  hereby  assign  and  quit- 
E4441  ^S^^i  ^itle  and  interest  now  or  at 

any  time  held  ^  us  to  all  the  above  described 
property,  in  fulfillment  of  our  agreements  with 
the  said  Frederick  Prentice. 

In  witness  whereof  we  have,  this  27th  day  of 
August,  in  the  year  one  thousand  eight  bun- 
dRil  and  seventy-two,  affixed  our  hands  and 
seals." 

The  patent  of  the  United  States  to  Annstrong, 
which  covers  the  land  in  controvert,  is  as  fol- 
lows: 

"United  States  of  America. 
7b  all  to  wliom  Vt£»e  present  $hall  come.  Greeting: 
"Whereas,  by  the  sixth  clause  of  the  second 
article  of  the  1  rea^  between  the  United  States 
of  America  and  the  Chippewa  Indians,  of  l4ike 
Superior  and  the  Mississippi,  made  and  con- 
cluded at  IjB  Pointe,  in  the  State  of  Wisconsin, 
on  the  thirtieth  day  of  September,  eighteen 
hundred  and  fifty-four,  it  is  stipulated  that  'the 
Ontonagon  band  and  that  subdivision  of  the 
La  Pointe  band  of  which  Buffalo  is  chief,  may 
each  select,  on  or  near  the  lake  shore,  four  sec- 
tions of  land,  under  the  direction  of  the  Presi- 
dent, tlie  boundaries  of  which  shall  be  defined 
hereafter:  and  being  desirous  to  provide  for 
«ome  of  his  connections  who  have  rendered  his 
pco])le  important  services,  it  is  agreed  that  the 
Chief  Bullalo  may  select  one  section  of  land, 
at  such  place  in  tlie  ceded  territory  as  he  may 
see  fit,  which  shall  be  rescrvt'l  for  that  purpose, 
«Dd  conveyed  by  the  United  Si'ttcs  to  such  per- 
■aon  or  persona  as  lie  may  direct,  <>nd  whereas, 
it  appears  from  a  return,  dated  the  twenty- 
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seventh  day  of  September,  one  thousand  elriit 
hundred  and  flftv-<ight,from  the  office  of  IncChn 
affairs  to  the  General  Land-Office,  that  there 
has  been  selected  and  approved  for  'Sbaw- 
Bwaw-Skung.  or  BeDjamm  G.  Armstrons,'  as 
one  of  the  'connections'  of  said  chief  BtuTalo, 
the  west  half  of  the  southwest  quarter,  and  lot 
number  five,  both  of  section  twenty-seven,  and 
lot  number  three  of  section  thirty-four,  con- 
taining together  one  hundred  and  eighty -two 
acres  and  sixty-two  hundredths  of  an  acre,  aU 
in  township  fifty,  north  of  range  fourteen,  west 
of  the  fourth  principal  meridian,  in  the  State 
of  Itlinnesota. 

Now,  know  jre  that  the  United  States  of  (4451 
America,  in  consideration  of  the  premises,  and 
in  conformity  with  the  clause  of  the  said  Treaty, 
as  above  recited: 

Have  given  and  granted,  and  by  these  presenta 
do  give  and  grant,  unto  the  said  'Sbaw-Bwaw 
Skung,  or  Benjamin  G.  Armstrong,'  and  to  his 
heirs,  the  tract  of  land  at>ove  described:  To 
have  and  to  hold  the  said  tract,  with  the  appur- 
tenances, unto  the  said  '8haw-6waw-8kung,  or 
Benjamin  G.  Armstrong,'  and  to  his  heirs  and 
assigns  forever. 

In  testimony  whereof,  I,  James  Buchanan, 
President  of  the  United  States,  have  caused 
these  letters  to  be  made  patent,  and  the  sral  of 
tlie  Genoal  Land-OfBce  to  be  hereunto  attlxcd. 

Given  under  my  band,  at  the  city  of  Wash- 
ington, this  twenty-third  day  of  October,  in  the 
year  of  ourIx)rd  one  thousand  eight  Iiuntli-cd 
and  fifty-eight,  and  of  the  Indcpcndenoe  of  tlie 
United  Statcsthe  eighty-third. 

By  the  President: 

[Seal]  James  Buchanan, 

By  T.  J.  Albiuqut,  See'jf. 

H.  Grahqer, 

Recorder  tf  the  Oenerat  Land-t 

Recorded  Vol.  II.,  pages  376,  377.* 

Mfsira.  Benjamin  A.  Willis  and  Ao. 
Kitc?im  <ft  Shaw,  for  plaintiff  in  error. 

Mr.  Gordon  E.  Cole*  for  defendant  In 
error. 

3fr.  Jrutiee  Katthewaddivered  the  opinion 
of  the  court : 

The  plaintiff  In  error  has  assigned  errors  in 
several  particnlars.  In  the  finding  of  facts,  but 
as  there  18  no  bill  of  exceptions  settingfordi  the 
evidence,  no  error  of  law  can  be  assigned  in  re- 
spect to  any  finding  of  fact,  and  we  are  neces- 
sarily restricted  to  the  question  whether,  upon 
the  facts  as  found,  there  was  error  In  glnng 
judgment  for  the  defoidant. 

An  argument  is  also  addressed  to  us  by  coun- 
sel for  the  plaintiff  in  error,  in  support  of  the 
proposition  that  if  the  deed  under  which  he 
claims  title  were  not  effectual  to  convey  the 
patented  land,  by  reason  of  a  mistaken  descrip- 
tion, equity  would  relieve  the  plaintiff  by  re-  I***! 
forming  the  deed.  But  plainly  no  such  ques- 
tion can  arise  on  this  record.  The  proceeding 
is  not  in  equity  to  reform  the  deed,  but  is  at  law 
to  recover  possession  by  virtue  of  an  allied 
legal  title  under  it  We  are  dealing  with  the 
legal  title  alone  in  this  action;  any  equities  sup- 
posed to  control  it  are  not  the  subject  of  present 
consideration,  and  must  be  excluded  altogether 
from  tbe  discussion. 

The  case  of  tbe  plaintiff  in  error  rests  upon 
the  proportion,  maintahied  in  a^menthy  his 
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•counsel,  that  the  deed  of  Armstrong  and  wife 
to  him,  of  September  11, 1866,  iscapable  at  law 
of  being  construed,  and  must  be  construed,  as 
a  valid  uid  effectual  conveyance,  not  of  the 
particolar  tract  of  land  described  1^  metes  and 
Doimds,  but  of  any  and  whatever  action  or 
tract  Armstrong  was  then  equitably  entitled  to, 
under  the  Treaty,  by  virtue  of  the  appointment 
of  Chief  Buffalo,  to  be  thereafter  specifically 
designated,  and  the  legal  title,  conveyed  by  the 
patent  to  be  issued  therefor,  which,  when  issued, 
would  inure  to  the  benefit  of  the  plaintifE  in 
■error  as  the  previous  and  fliat  grantee  of  Ann- 
strong,  and  clothe  him  with  the  legal  title  to 
the  land  therein  described.  And  in  this  view 
it  is  contended  that  the  case  falls  within  the 
rule  of  the  decisions  in  the  cases  of  Landea  v, 
Jtrandt,  10  How.,  848;  Doe  v.  Wils<m,  23  How., 
457  [64  U.  8..  XVI.,  684],  and  CV-tfww  v.  Bur- 
■eftam,  1  Black,  852  [66  U.  8.,  XVH..  91]. 

In  Doe  V.  WiUon,  as  explained  and  confirmed 
in  Orffica  v.  Burcham,  it  was  held  thuttiie  reser- 
vation created  an  equitable  interest  to  the  land 
to  be  selected  under  the  Treaty;  that  it  was  the 
subject  of  sale  and  conveyance ;  that  Fet-chi-co 
was  competent  to  tonvey  it;  and  that  his  deed, 
upon  the  selection  of  the  land  and  the  issue  of 
the  patent,  operated  to  vest  the  title  in  his 
grantee." 

And  tn  the  lost  named  case,  Oraos  v.  Bur- 
cham, the  court  say: 

"We  thiuk  it  quite  clear,  if  this  patent  had 
issued  to  Berion  in  his  lifetime,  the  title  would 
have  inured  to  his  grantee.  The  deed  to  Ann- 
BtroDg  recites  the  reservation  to  the  grantee  of 
the  half  section  under  the  Treaty,  and  that  it 
was  to  be  located  by  the  President  after  the 
lands  were  surveyed,  and  then,  for  a  valuable 
constderalion,  the  gmntee  conveys  all  his  right 
[447]  ^tlo  ^  same,  with  a  full  covenant  of 
warranty.  The  land  la  sufficiently  identified 
to  which  Berion  had  the  equitable  title,  which 
was  the  p-ibjoct  of  the  grant,  to  give  operation 
and  efFci  to  this  covenant  in  the  issuing  of  the 
patent  within  the  meaning  of  the  Act  of  Con- 
gress, that  is,  the  Act  of  May  20. 1836,  6  Stat, 
at  L.,  81.  The  Act  declares  the  land  shall  in- 
ure to  and  become  vested  in  the  assignee  tiie 
same  as  if  the  patent  had  issued  to  the  deceased 
in  his  lifetime.^' 

In  these  cases,  it  will  be  observed,  the  land 
conveyed  before  the  issue  of  the  patent  was  the 
same  described  in  and  conveyed  by  the  patent, 
and  no  question  arose,  as  there  does  here,  as  to 
the  identity  of  the  description  in  the  two  con- 
veyances. In  Doe  v.  Wilson  the  court  charged 
the  jurv,  and  correctly,  as  it  was  held,  that 
"The  description  of  the  land  in  the  deeds  from 
Pct-chi-co  to  Coquillard  and  Colerick.  from 
Colerick  to  Coquillard,  and  from  Coquillard  to 
Wilson,  are  sulHcient  to  identify  the  land  there- 
by intended  to  be  conveyed,  as  the  same  two 
sections  of  land  which  are  in  controversy  in 
this  suit,  and  which  are  described  In  the  patents 
which  have  been  read  in  evidence."  23  How., 
463  [64  U.  8.,  XVI.,  686]. 

[n  the  present  case,  however,  the  land  de- 
scribed in  the  deed  from  Armstrong  and  wife 
to  the  plaintiff  of  September  11,  1856,  is  not 
the  same  land,  in  whole  or  in  part,  as  that  de- 
scribed In  the  patent  from  the  United  States  to 
Armstrong.  This  want  of  identity,  so  fur  as 
the  description  by  metes  and  hounds  is  con- 
118  U.  S. 


cemed,  is  admitted;  but  It  is  Insisted  that  this 
part  of  the  description  may  and  ought  to  be 
rejected  from  the  deed  of  September  11, 1866, 
as  a  matter  of  construction,  on  the  principle  or 
the  maxim,  "FiUm  demmttratfo  rum  noeet," 
and  that  enough  would  still  be  left  to  Identify 
the  land  conveyed  hj  the  deed  to  the  plaintifif 
with  that  described  m  the  patent  to  Armstrong. 

This,  however,  is  not  correct.  If  the  alleged 
erroneous  description  were  stricken  from  the 
deed,  what  would  remain  would  be  as  follows : 
"One  undivided  half  of  all  the  following  de- 
scribed piece  or  parcel  of  land  situate  in  the 
County  of  St  Louis  and  Territory  of  Minnesota, 
*  *  *  being  the  land  set  off  to  the  Indian 
chief  'Buffalo'  at  the  Indian  Treaty  of  Septem-  [448} 
her  30,  A,  D.  1854,  and  was  afterwards  dis- 
posed of  by  said  Buffalo  to  said  Armstrong, 
and  is  now  recorded  wiUi  the  government  docu- 
ments," etc. 

This  description,  thus  remaining,  refers  to 
land  already  at  the  dale  of  the  deed  set  off  to 
the  Indian  chief,  Buffalo,  and  described  in  an 
existing  document  in  the  archives  of  the  Govern- 
ment, and  cannot  possibly,  therefore,  embrace 
the  tract  subsequently  selected  and  designated 
and  described  in  the  patent  of  October  28,  1858. 
And  the  references  which  must  be  relied  on  to 
furnish  any  description  whatever  for  the  land 
conveyed  ttj  the  deed,  when  applied,  result 
simply  in  restoring  to  Uie  deed  uio  particular 
description  by  boundaries  which  for  imputed 
error  had  for  purposes  of  Interpretation  been 
struck  out. 

The  case  is  not  one  to  which  the  maxim  In- 
voked for  the  construction  of  the  deed  can  be 
applied.  That  rule  of  interpretation  which  re- 
jects enoneouBparticulars  of  description  where 
what  is  left  sumdenUy  Identifies  the  subject  of 
the  grant,  is  adopted  in  aid  of  the  intention  of 
the  grantor,  as  gathered  from  the  instrument 
itself,  read  in  the  light  of  the  circumstances  in 
which  it  was  written .  But  here  it  is  cxpr&ssly 
found  as  a  fact  by  the  court,  in  reference  to  the 
land  originally  selected  by  Buffalo,  and  de- 
scribed  m  the  deed  from  Armstrong  to  the 
plaintiff,  that  "The  land  Buffalo  had  in  view 
and  intcnited  in  such  designation  Is  not  included, 
nor  any  part  thereof,  in  the  patents  subscquont- 
ly  issued  by  the  United  States  to  the  relatives 
of  saidBuiIalonamcdabove,"and  "thata  large 
portion  of  the  land  embraced  within  the  courses 
and  distances  of  said  deed  is  covered  by  water, 
and  that  portion  which  is  not  covered  %  water 
in  said  description  is  hmd  which  Chief  Buffalo 
had  in  view  and  intended  to  embrace  in  his 
selections  as  aforesaid,  but  docs  not  embrace 
the  land  involved  in  thitfsuit."  So  that  the  de- 
scription of  the  land  in  the  deed  which  it  Is 
sought  to  reject,  because  it  is  Inconsistent  with 
that  of  the  patent,  is  an  accurate  and  not  an  er- 
roneous description  of  the  land  intended  by 
the  parties  to  be  embraced  and  conveyed  by  the 
deed  from  Armstrong  to  the  pl^ntlfl. 

H  foOowa  that  there  itnoerrorintheju^neat 
of  Oie  Oireuii  Court,  and  it  i»  accordingly  iff- 
jirmed. 

Tnieoopr.  Test:  _ 
James  H.  McKeoner*  Oexk,  Sup.  Court,  U.  S. 
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[4X4]  OHICAQO  AND  NOBTHWESTERN  RAIL- 
ROAD COMPAiry,P?f.  fa^M 

EMAKUEL  H.  CRANE. 

(Bee  8.  a.  Reporter's  ed^  4£4-t3&) 

Suit  to  compd  e(mitTnetion  of  railroad—necea- 
tary  partie$—Ioaa  lato. 

I,  In&ault  to  OOmpel  tbo  ooagCrncLloUUflilopQra- 
Hon  of  B  mUroatl,  oa  the  UoeorLglDallf  laid  otit,  lb 
AOOOrtenDe iriUi  an  sgTWtii«rit  made  witb  n  toifDi 
that<»ntrlbul«itoitacf-jaj?triu;Clon  ftodto  pn^venta 
cbiintre  tn  tlie  llJl*  OT  UjC  milt-- 'ini,  fho  niilro-iniC'jiri- 

Bauf  wUi-cL.  liafJ  &o  ajfreoil  Ih  !i  mv.'Sfliu-y  piirty.  fil-. 
)0 hit  hail  Lenfiod  sucbJlnti  of  mlirniiil  toaBOtli^^r 
cotBp«Dr-<  wbfadi  Ifl  legftUr  twund  to  c^y  <jut  ^'k-^ 
ftVTfKrniebtjoonsequeiitlj'^Utacltlu'ci^titp  of  tttc 
■or  rallnwa  oompaar^  n  party  to  tbe  suit,  ]£  to 
OciDBldcivd  ia  dQtormlnlng- the  raiDOvablllty  nf  auvU 
lult  from  R  State  Court  Ut  a  FedenJ  Couri^  atv\ 
If  tliHt  Dompfin^,  a  def^dant  la  the  suit,  tii  a  Cur^ 
poraUoct  of  tbcf  State  la  vhmh  thii  plaloCiiT  mld^^u, 
tb^BuH  rfinuot  Iwremoyed, 

i.  The  rows  law.  UDder  wblob  tbe  lOBor  ooi&pati  y 
txuuaferred  ita  property  SDdfiuohlgauti|hB«HB<'-<i 
obMpanjr,  doM  not  dteoliu^  the  loMir  oiHtSpapr 
from  BUT  of  Its  OOiporate  llabtUtleA. 

[No.  xim.] 

Bubmitted  Jan.  3B3,  IS8S,   Ikaded  MoT,  t,  1836 . 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Iowa. 
The  hiatory  and  facts  of  the  case  appear  in 
the  opioion  of  the  court. 
Mr.  N.  M.  Hubbard*  for  plaintiff  in  error: 
There  is  no  controversy  raised  in  the  plead- 
In^  between  Crane  and  the  Des  Serines  and 
Minneapolis  Company. 

Inasmuch  as  the  Des  Moines  and  Minneapolis 
Co.  is  no  loDcer  in  possession  of,  nor  operating 
the  railroad,  out  the  Chicago  and  Northwestern 
Railway  Co.  has  exclusiTe  poesessloa  and  is 
operating  the  same,  if  the  writ  of  mandamus 
should  issue,  it  can  only  be  directed  against  the 
Chicago  and  Northwestern  Railroad  Company, 
and  this  remedy  would  be  entirely  effectual 
to  the  plaintiff,  if  he  Is  entitled  to  any  remedy 
at  all. 

High,  Extr.  Legal  Rem.,  464;  MiteheU  v. 
^eer,  89  Oa..  WiDoddy.MiOer.U  Ind-^JBS; 
Hayns  v.Hood,  1  Rich.  (S.  C),  16;  ituw  v.  WaOs- 
or,  44  Iowa.  458. 

Mere  contract  obligations  cannot  be  enforced 
by  mandamiu. 

High,  £ztr.  L.  Rem. ,  sec.  831:  Stato  TVrn- 
pikeli.  Op.,  16 Ohio  St.,  808;  QuemY.  R  Co., 
«  Ad.  A  EI.  (N.  8.1,  70. 

At  the  common  law,  the  mandamus  proceed- 
ing was  not  an  action  proper,  nor  was  it  a  writ 
of  right,  but  a  prerogative  writ  obtained  on  an 
information  under  oath,  showing  good  cause 
for  its  issuance.  UndertheCodeof  Iowa,  how- 
ever, mandamtu  is  an  ordinary  action  at  law, 
triable  as  nearly  u  maybe  like  an  ordinary  ac- 
tion for  the  recovery  of  damages,  and  is  not 
.  triable  de  novo  in  the  Supreme  Court,  like  an 
equitable  action. 

Dove -v.  ScJioot  District,  41  Iowa.  689:  Code, 
KCS.  8870,  8378. 

Jft>.  C.  H.  Gatch.  for  defendant  In  error: 

The  facts,  which  we  claim  establish  the  obli- 
gation of  the  Des  Moines  and  Minneapolis 

Nora.— Bemowii  of  eaum  under  Act  of  1875 ;  eUU 
menrhiv.  Bee  noU  to  Ueyer  v.  Del.  K.  K.  Conatr.  Co. 
lOO  0. 8.,  XXVn  BSBL 


Company  to  relay  and  operate  the  road  as  origi- 
nally constructed,  are  umitted. 

We  claim  that  the  taxes,  swamp  land*  aoii 
subscriptions  levied,  voted,  made,  collected,  con- 
veyed and  paid  to  said  company,  upon  oondi- 
Uon  that  the  road  should  be  constructed  bj 
way  of  Polk  Ci^,  created  a  l^ial  obligatioo 
upon  the  company  to  cooUnue  to  operate  Ita 
road  as  originally  constructed;  that  it  cannot 
absolve  it8<uf  from  this  obligatioa  by  leasinr 
or  making  any  other  voluntary  disposition  ch 
its  track. 

Tlumuu  V.  B.B.  Co.,  101  U.  B.,  71  <XXV., 
950)  and  cases  cited;  maAf.  D.  dS.  O.  Oa., 
22  N.  J.  Eq.,  130. 

If  the  Chicago  and  Northwestern  RaOraad 
Company  Is,  by  force  of  (he  terms  ot  the  leaw 
or  by  law,  obfiged  to  perform  all  the  duties  of 
the  Des  Moines  Minneapolis  Railroad  Com- 
pany in  the  operation  of  the  road,  still  the  Des 
Moines  &  Minneapolis  Company  is  a  necessary 
party  for  the  purpose  of  determining  the  exist- 
ence, nature  and  extent  of  its  obligations. 

Mailou)  V.  Ifinde,  12  Wheat.,  193;  FiTyOayw. 
mnde,  1  Pet.,  241. 

Mr.  Justice  Matthews  delivered  the  opinkm 
of  the  court: 

This  was  a  suit  begun  In  the  Circuit  Court  of 
the  State  of  Iowa  for  Polk  County  b^  the  de- 
fendant in  error,  described  in  the  petition  as  a 
resident,  taxpayer  and  property  holder  of  Polk 
City,  in  Madison  Towoship  in  that  coun^* 
suing  for  himself  and  all  other  reudcnt  voters, 
taxpayers  and  property  holders  of  that  citv  and 
township.  The  defendants  were  the  Des  Moines 
and  Minneapolis  Railroad  Company,  a  Corpora- 
tion organized  and  existing  under  the  laws  of 
Iowa,  and  the  plaintiff  in  error,  the  Chicago 
and  Northwestern  Railway  Company,  a  Cor- 
poration organized  and  existing  by  virtue  of  the 
laws  of  Illinois,  doing  business  and  operating  a 
railroad  within  the  State  of  Iowa. 

It  is  set  out  in  the  petition  that  the  object  of  [4S6] 
the  Des  lloinesand  Minneapolis  Railroad  Com- 
pany was  to  construct  and  operate  a  line  of 
railroad  from  the  City  of  Dea  Moines,  in  Polk 
Coun^,  Iowa,  to  the  state  line  in  the  directim 
of  Minnesota;  that  prior  to  August,  1870,  that 
Corporation  had  surveyed  and  located  the  line 
of  its  road  from  the  Ci^  of  Des  Moines,  in  Polk 
County,  through  said  county,  via  Polk  City,  in 
Madison  Township,  and  was  nroceeding  to  con- 
struct the  same;  that,  to  aid  it  in  the  construc- 
tion of  its  road  as  thus  located,  a  special  tax 
of  three  per  cent  on  the  taxable  proper^  in 
Madison  Township,  mider  the  existing  aosew 
ment  <A  said  property,  was  voted  to  said  com- 
pany upon  the  condition  that  its  railroad  should 
be  constructed  uid  operated  from  the  City  of  Des 
Moines,  in  Polk  Coun^,via  Polk  City,  to  Ames, 
In  Story  County;  that  the  company  dm  construct 
its  railroad  accordingly  and  operated  the  sam& 
making  Polk  Cl^  a  station  on  its  main  and  con- 
tinuous line  between  s^d  points,  and  thereupon 
the  said  tax  was  levied,  collected  and  pala  to 
the  company  In  accordance  with  the  vote,  and 
amounted  to  about  $17,000;  that  In  1874.  Polk 
County,  through  Its  board  of  supervisors  and 
according  to  law,  conveyed  to  said  company 
all  tiie  swamp  lands  of  said  county,  amounting 
to  about  15,000  acres,  on  the  same  condition- 
that  the  railroad  should  be  constructed  and 
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operated  from  the  City  of  Des  Moines  Llirough 
Poll!  County,  via  Polk  City,  and  that  said  com- 
pany accepted  the  grant;  and  that  many  dUzena 
of  Polk  City  and  of  Madison  Township  sub- 
Bcribed  and  paid  for  stock  in  said  company 
upon  the  same  condition. 

It  is  further  alleged  in  the  petition  that  said 
railroad  was  constructed  and  operated  on  the 
origin^  line  through  Polk  City,  which  was  the 
largest  and  most  important  station  on  the  rail* 
roaa  between  Dea  Moines  and  Ames;  that  in 
the; ear  1879  the  defendant,  the  Chicago  and 
Northwestern  Railway  Company  .leased  the  said 
line  of  railroad  and  came  into  possession  of  all 
the  franchises  and  privileges  of  the  Des  Moines 
and  Minnesota  Railroad  Compan;^,  and  has 
changed  the  line  and  location  of  said  railroad, 
and  aaa  built  and  is  now  operaUng  its  main 
line  oi  TOad  about  two  miles  east  of  Polk  City, 
[4261  ^"  ^  entirely  different  line  ^m  that  upon 
which  it  was  originally  constructed,  and  in  vio- 
lation of  its  obligations  and  duty,  contrary  to 
the  terms  and  conditions  upon  which  the  said 
taxes  were  voted,  the  said  swamp  lands  con- 
veyed, and  said  stock  subsciiptions  made,  and 
to  the  damage  and  injury  of  the  citizens  and 
jvoperty  owners  in  Polk  City. 

The  prayer  of  the  petiUon  is  as  follows: 

"  Wherefore,  plaintiff  demands  tluU  defend- 
mnts  be  required  to  reconstruct  and  operate  the 
main  line  of  said  railroad  upon  the  line  origi- 
nally constructed,  nmning  from  the  City  of 
Des  Moines,  in  Polk  County,  Iowa,  north,  via 
Polk  City,  to  Ames,  in  Story  County,  Iowa, 
making  Polk  City  a  station  on  the  mid  main 
and  continuous  line  of  railroad  from  the  City  of 
Des  Moines,  Iowa,  to  Ames,  Iowa;  and  that  the 
same  be  constructed  and  operated  in  full  com- 
pliance with  the  terms  and  conditions  upon 
which  the  taxes  were  voted  and  paid,  swamp 
lands  conveyed,  and  subscriptions  paid  as  afore- 
said, and  prays  a  peremptory  wnt  of  manda- 
mus, commanding  the  said  defendants  to  forth- 
with comply  wiu  the  above  demands,  and  for 
such  other  remedy  and  relief  as  may  be  lawful 
and  proper  in  the  premises." 

To  this  petition  there  was  filed  a  joint  de- 
murrer, and  alsoa  joint  answer,  on  June  6, 1883. 
In  the  answer,  among  other  things,  the  follow- 
ing matter  of  defense  is  set  out: 

^'  And  for  further  answer  and  defense  to 
plaintiff's  petition,  defendants  say:  About  the 
year  1879  the  Chicago  and  Northwestern  Riiil- 
way  Company  leased  the  Des  Moines  and  Min- 
neapolis Railroad,  then  constructed  and  in  op- 
eration from  the  City  of  Des  Moines  via  Polk 
City  to  Ames,  and  thence  north  to  Story  City, 
in  Story  County,  a  distance  of  about  (58>  fifty- 
eight  miles,  and  during  the  said  year  the  Chi- 
cago and  Northwestern  Railway  Company  be- 
came the  owner  of  all  the  stock,  franchises  and 
privileges  of  the  Des  Moines  and  Minneapolis 
Railroad  Company,  ond  has  ever  since  and  now 
owns,  holds  and  controls  the  same  and  operates 
said  railway  as  a  part  of  the  system  of  the  Chi- 
cago and  Northwestern  Railway  Company. 

At  the  time  of  the  construction  of  said  rail- 
way and  the  acquisition  of  the  same  by  the  (3)i- 
[427]  Northwestern  Railway  Company  said 

railroad  between  Des  Moines  and  Story  City 
was  a  narrow  gauge  road,  and  during  the  years 
1880  and  1881  the  defendant,  the  Chicago  and 
Northweatem  Railway  Company,  changed  the 
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gauge  to  a  standard  {fauge,  relaid  the  same  with 
new  steel  rails  and  ties,  making  the  same  a  first 
class  road. 

The  narrow  gauge  road  was  not  a  first  dass 
road  in  any  respect,  very  little  grading  having 
been  done,  and  running  mainly  over  me  top  of 
the  ground,  with  the  surface  nearly  in  its  nat- 
ural and  native  condition,  there  being  very  few 
cuts  and  Ttsry  few  fills;  and  the  road,  as  a  whole, 
as  it  then  existed,  was  of  very  little  benefit  to 
any  towns  along  It  or  to  the  company  which 
owned  it:  and  the  road  was  wholly  unable  to 
earn  operating  expenses  and  a  reasonable  inter- 
est upon  its  cost 

The  Chicago  and  Northwestern  Railway  Com- 
pany extended  the  line  from  Story  City  to  Jew- 
ell Junction,  and  thence  north  through  Web- 
ster City,  Eagle  Grove,  Algtmo,  and  to  the  state 
line  north  at  Elmore,  where  the  same  connects 
with  a  through  line,  now  controlled  and  oper- 
ated by  the  Chicago  and  Northwestern  Railway 
Company,  known  as  the  Chicago,  Minneapolis, 
SL  Paul  and  Omaha  Railroad,  thus  makmg  a 
through  and  continuous  line,  and  ycry  direct 
from  the  City  of  Des  Moines  to  the  Cities  of 
Minneapolis  and  St.  Paul.  The  said  road  is 
built  and  constructed  as  a  first  class  road,  with 
steel  rails  and  easy  gradients,  and  Is  capable  of 
and  is  doing  a  large  amount  of  through  busi- 
ness and  traiBc. 

These  defendants  say  that,  with  a  view  to 
making  such  a  first  class  road,  it  becomes  abso- 
lutely essential  and  necessary  to  chancre  the  line 
BO  the  same  should  run  about  two  miles  or  two 
miles  and  a  half  east  of  Polk  City,  in  order  to 
avoid  a  very  heavy  grade  of  about  eighfy-five 
feet  to  the  mile  for  three  miles,  going  down  in- 
to Polk  City,  and  about  the  same  distance  and 
grade  going  out  of  it. 

The  grade  is  not  only  very  heavy,  but  the 
curves  necessiirily  very  great,  and  an  engine 
capable  of  hauling  twenty-five  to  thirty  cars  on 
the  present  line  as  constructed  east  of  Polk  City, 
could  haul,  at  most,  ten  to  twelve  cars  over  the 
line  via  Polk  City. 

In  view  of  this  condition  of  affairs  and  the 
impracticability  of  operating  the  road  through  [428] 
Polk  City,  the  Chicago  and  Nortliwcstern  Rail- 
way Company,  in  the  summer  of  1880,  made 
overtures  to  uie  People  of  Polk  Ci^  to  change 
the  line  lo  its  present  location. 

After  WBDj  conferences  and  public  meetingB 
In  the  Town  of  Polk  Citj,  the  citizens  of  said 
town  agreed  with  the  Chicago  and  Northwest- 
ern Railway  Company  that  if  said  Company 
would  build  a  broad  gauge  road  from  a  point 
about  two  miles  northeast  of  Polk  City  into  the 
town,  and  change  the  location  of  the  depot  to  a 
point  more  convenient  for  the  citizens  of  Polk 
City  to  do  business,  both  as  to  p^seogers  and 
freight;  to  run  two  passenger  trains  from  the 
main  line  to  Polk  0ty  on  thdr  way  from  Des 
Moines  to  Ames,  two  mixed  passenger  and 
freight  trains  each  day;  move  all  freight  prompt- 
ly, with  no  greater  cliarge  for  freight  or  passen- 
gers than  if  Polk  City  were  on  Ihe  mam  line; 
would  also  build  and  maiiitnio  good  and  suffi- 
cient stock  yards  in  the  vicinity  of  the  depot  in 
Polk  City,  to  accommodate  all  shippers,  etc ; 
would  transport  free  all  the  material  from  Chi- 
cago, or  any  other  point  west  of  that  place,  to 
build  a  bndge  over  the  Des  Moines  River; 
would  pay  the  sum  of  $1,000  In  money  towards 
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tbe  building  of  said  bridge,  besides  guch  trans- 
portation; and  if  Uie  Company  would  further 
perform,  all  and  singular,  the  stipulations  and 
agreements  set  out  fu  a  certain  contract  made 
between  the  citizens  and  taxpayers  of  Polk  City 
and  Polk  County  and  the  Chicaeo  and  North- 
western Railway  Company,  dated  on  the  2d  day 
of  September,  1680,  as  shown  by  a  copy  of  said 
contract  hereto  annexed  and  made  a  part  of  this 
answer,  then  and  in  that  case  it  should  be  law- 
ful  and  proper  for  the  defendants  to  change 
such  line  of  railway  and  take  up  the  narrow 
gauge  running  into  Polk  City. 

Said  contract  was  made  and  signed  by  thirty- 
five  of  the  principal  taxpayers  and  residents  and 
business  men  of  Folk  City  and  Madison  Town- 
ship, as  appears  by  the  said  copy  annexed. 

In  pursuance  ot  the  said  contract  the  main 
line  in  the  defendant's  road  was  changed,  as 
alleged  in  plaintiff^petition,  at  an  expense  to 
defendant  of  $15,000,  and  as  herein  aamitted, 
and  the  narrow  gauge  track,  from  a  point  about 
[429]  three  miles  south  of  Polk  City  to  a  point  about 
two  miles  northeast  thereof,  was  then  and  there, 
during  the  vear  1881,  taken  up  and  a  broad 
gauge  built  mto  said  Polk  City,  as  provided  by 
said  agnement  and  from  that  time  hitherto  and 
now  the  defendant,  the  Chicago  and  Korthwest- 
em  Railway,  has  o^rated  a  broad  gauge  road 
into  said  Polk  City,  in  all  respects  in  accordance 
with  the  contract  herein  referred  to. 

And  these  defendants  aver  that  said  contract 
was  made  publicly,  and  the  said  plaintiff, 
Emanuel  H.  Crane,  and  all  other  citizens  of 
Polk  City  and  Madison  Township  and  the 
Cour  ty  of  Polk,  in  the  State  of  Iowa,  were  each 
and  all  well  acquainted  and  had  knowledge  of 
tiie  said  contmct  and  that  has  been  done 
thereunder,  and  acquiesced  and  consented 
thereto  and  therein. 

Andderendants  nverthatthe  citizens  of  Polk 
City,  and  of  ^ladison  Township  and  Polk 
Coimty,  acquiesced  and  made  no  objections  to 
the  uking  up  of  said  narrow  gauge  track,  and 
the  layin;*  down  of  tbe  broad  gauge,  and  the 
building  of  the  new  depot  and  stock  yards. 

And  tliese  defendants  further  say  that  by 
reason  of  the  said  conti*act,  and  in  compliance 
with  the  conditions  of  the  same  by  the  Chicago 
and  Northwestern  Railway  Company,  the  cit- 
izens, voters  and  taxpayers  of  Madison  Town- 
ship and  Polk  City  and  Polk  County  have  been 
greatly  benefited  and  the  Town  of  Polk  City 
placed  upon  a  through  line  of  railway,  much 
more  advantageous  to  them  in  all  buuness  re- 
spects than  tbe  narrow  gauge  railway  as  built 
and  located  through  their  town. 

Tbe  defendants!  urthcr  state  that  the  Chicago 
and  Northwestern  Railway  Company  has  oa- 
come  and  is  the  sole  owner  of  Uie  stock  and  road 
and  franchises  of  the  Des  Moines  and  Minne- 
apolis Railroad  Company,  and  that  the  latter 
named  company  has  no  longer  any  interest 
therein,  and  has  no  interest  m  the  subject  of 
litigation  mentioned  in  the  plaintiff's  petition; 
that  in  case  any  relief  can  or  may  be  granted  to 
the  plaintiff  or  any  other  person,  the  Chicago 
and  Northwestern  Railway  Company  will  be 
■olely  liable  to  perform  and  execute  any  and  all 
orders  of  the  court  in  respect  thereto,  and  that 
■aid  Chicago  and  Northwestern  Railway  Com- 
[430]  paoy  is  entirely  solvent  and  able  to  respond  to 
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any  Judement  or  decree  which  may  be  rendered 
inbdiau  ot  the  iMntiff  in  tbis  suit. 
Wherefore,  defendants  say  that  tbe  {daintlfl^ 

the  Town  of  Folk  City,  and  Madison  Township, 
and  the  County  of  Polk,  are  each  and  all  forever 
estopped,  by  reason  of  the  matters  hereinbefore 
slated,  to  claim  or  demand  the  relief  prayed  by 
the  plaintiff,  or  any  relief  whatever,  by  reason 
of  the  change  of  Uie  line  <tf  railwaya  herein- 
before set  forth." 

On  the  same  day,  June  8. 1888,  the  Chicago- 
and  Northwestern  Railway  Company  filed  its 
petition  for  a  removal  of  the  cause  to  uie  Circuit 
Court  of  the  United  States.  After  setting  out 
that  the  matter  and  amount  in  dispute,  exclusive 
of  costs,  exceeds  tbe  sum  or  value  of  $500,  and 
that  the  petitioner  is  a  Corporation  and  citizen 
of  Illinois,  the  petition  proceeds  as  foUows: 

"That your petitionersco-defendant,  theDea 
Moines  and  Minneapolis  Railway  Company,  is 
merely  a  nominal  pftity  in  this  suit,  for  the 
reason  that  your  petitioner  is  tbe  owner  of  aJl 
the  stock  and  franchises  of  the  Des  Moines  and 
Minneapolis  Railway  Company,  and  is  the  lessee 
of  said  railway  in  perpetuity,  charged  with  the 
duty  of  operating  said  railway,  and  subject  lo 
the  payment  of  au  cl^ms  or  oemandB  of^every 
nature  and  kind  made  against  said  Des  Moines 
and  Minneapolis  Railway  Company,  and  your 
petitioner  will  be  solely  liable  to  obey  any  order 
made  In  tbis  cause,  and  to  perform  any  judg- 
mentreodered;  that  the  controversy  in  this  case 
is  wholly  between  the  plaintiff  ana  the  defend- 
ant, tbe  Chicago  and  Northwestern  Railway 
Company,  who  are  citizens  of  different  States, 
and  which  controversy  can  be  fully  determined 
as  between  them  without  the  presence  of  the 
Des  Moines  and  Minnewolis  Railway  Com- 
pany; that  your  petitioner  IS  tbe  only  defendaat 
actually  interested  in  such  controversy;  that  the 
plaintiff,  Emanuel  H.  Crane,  was,  at  and  before 
tbe  time  of  bringing  this  suit  and  at  all  times 
since  has  been  and  still  is,  a  citizen  of  the  State 
of  Iowa  and  a  resident  thereof." 

The  accompanying  bond  was  approved  by  tbe 
state  court,  and  the  petition  for  removal  of  tbe 
cause  granted,  and  thereupon  a  motion  to  re- 
mand the  cause,  made  In  the  Circuit  Court  of  [Ml 
the  United  States  on  October  80,  1888.  was 
granted  on  May  34,  1884,  and  the  cause  re- 
manded. 

To  reverse  this  order  and  Judgment  this  writ 

of  error  is  prosecuted. 

Tbe  right  of  removal  from  the  state  comt, 
which  is  contested  in  this  case,  is  founded  on  the 
last  clause  of  tbe  2d  section  of  the  Act  of  March 
8,  1870,  18  Stat,  at  L..  470,  Richardson's  Sup 

Element,  178;  "And  when  In  any  suit  mentioned 
1  tbissection  there  shall  be  a  controversy  whidi 
is  wholly  iKtween  citizens  of  different  States, 
and  which  can  be  fully  determined  as  between 
them,  then  either  one  or  more  of  the  plaintiffs 
or  defendants  actually  interested  In  such  con- 
troversy may  remove  said  suit  into  tbe  Circuit 
Court  of  the  United  States  for  tbe  proper  dis- 
trict" 

It  Is  accordingly  argued  in  its  support  that  the 
sole  and  real  oontroTersy  disclosed  tbe  plead* 
ings  Is  between  the  phdntlff  below  and  tbe 
plaintiff  in  error,  to  which  the  Dee  Moines  ud 
Minneapolis  Railroad  Company  la  a  merdy 
nominal  par^. 

11SU,& 
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The  action,  it  la  said,  ia  brought  in  purauance 
of  section  8878  of  the  Iowa  Code,  which  is  as 
follows: 

*'  The  action  of  mandamvt  is  one  brought  In 
a  ooort  of  competent  Jurisdiction  to  obtain  an 
otdiBT  of  such  court  commanding  an  inferior 
tribunal,  board,  corporatloD  or  person  to  do  or 
not  to  do  an  act,  the  performance  or  omission 
of  which  the  law  enjoins  as  ada^randdng 
from  an  office,  trust  or  station." 

And  bv  section  8S79,  it  is  further  proTided, 
that  "  Thepleadines  and  other  proceedings  in 
any  action  m  whicL  a  mandamut  is  claimed, 
shall  be  the  same  in  an  respects  as  nearly  as  may 
be,  and  costs  shall  be  recovered  by  either  party 
as  in  an  ordinaiy  action  for  the  lecoTeiy  of 


1433]  It  is  also  declared.  In  section  837S,  that  "  The 
plaintiff  in  any  action,  except  those  brought  for 
the  recorenr  of  specUc  real  or  personal  prop- 
erbr,  may  also,  as  an  auxiliary  relief,  have  an 
order  of  mandamus  to  compel  the  performance 
of  a  duty  established  in  such  action.  But  tf  such 
duty,  the  performance  of  wbicli  is  sought  to  be 
compelled,  is  not  one  resulting  from  an  office, 
trust  or  station,  it  must  be  one  for  the  breach  of 
wtdch  a  legal  right  to  damages  is  ah-eady  com- 
plete at  the  commencement  of  the  action,  and 
must  also  be  a  da^of  which  a  court  of  equity 
would  enforce  the  perfOTmance." 

The  proposition  that  the  Des  Moines  and 
Minneapolis  Raihroud  Company  Is  a  merely 
nominal  and  not  a  real  and  substantial  party  to 
the  controversy  is  maintained  on  two  grounds: 

1,  That  the  relief  sought  against  it  rests  upon 
the  force  of  the  alleged  agreements  in  reference 
to  the  location  of  its  line,  which  constitute  the 
conditions  of  the  taxes  voted,  landsnimted  and 
■took  subscriptions  paid  to  it,  and  that  manda- 
mus will  not  lie  for  the  purpose  of  enforcing  the 
tpeciflc  performance  of  personal  contracts.  2. 
And  that  the  Des  Moines  and  Minneapolis  Ball- 
road  Company  is  not  only  exoneratei  but  dis- 
abled from  the  performance  of  the  duty  sought 
to  be  enforced  against  it,  if  for  such  it  were 
amenable  to  the  process  of  mandamus,  by  virtue 
of  the  lease  of  Its  road,  property  and  franchises 
to  the  plaintiff  in  error,  that  lease  being  author- 
ized by  section  1800  of  the  Code  of  Iowa,  as 
follows: 

"  Any  such  corporation  may  sell  or  lease  its 
railway  property  and  franchises,  or  make  Joint 
running  arrangements  with  any  corporation 
owning  w  operating  any  connecting  railway, 
and  the  comntlon  operating  the  railway  of 
another  i^all,  in  all  respects,  be  liable  in  the 
same  manner  and  extent  as  though  such  railway 
bdonged  to  it,  subject  to  the  laws  of  this  State.^' 

But  to  sustain  the  first  point  It  is  nece8<<ary  to 
decide  the  controversy  in  favor  of  the  Des 
Moines  and  Minneapolis  Railroad  Company, 
one  of  the  defendants  sought  to  be  charged, 
upon  Its  merits.  That  necessarily  affirms  that 
enoh  a  oontroverrf  exists;  and  that.  In  Its  turn, 
proves  that  the  Circuit  Court  did  not  err  in 
holding  that  It  had  no  Jurisdiction  to  entertain 

1434]  ^  ^  question  whether  the  remedy  by 

mandamus  Is  not  lor^r  and  more  extensive 
under  the  Iowa  Code  than  the  plaintiff  in  error 
admits.  And,  at  any  rate,  we  cannot  strike  from 
the  record,  parts  of  the  plaiotift's  case  as  imma- 
terial witiiout  assuming  the  point  to  be  proved, 
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that  we  have  a  right  to  consider  Its  merits  at 
all,  for  whether  they  are  material  may  be  th» 
substance  of  the  controversy.    It  may  well  be 
that  the  scope  of  the  plaintiff's  case  includes  the- 
claim  that  the  Railway  Company,  having,  on 
the  faith  of  the  alleged  agreements,  made  a  lo- 
cation of  its  line,  exhaust  its  corporate  power 
in  reference  to  its  establishment;  or  that,  evea 
if  it  still  bad  corporate  discretion  to  change  it, 
the  circumstances  alleged.  Including  the  agree- 
ments made  on  condition  of  its  ongioal  loca- 
tion, may  not  have  created  a  corporate  duty,  en- 
forceable by  maTtdamus,  to  maintain  and  pffl- 
manently  operate  It.  These  are  questions,  cer- 
tainly, which  the  plaintiff  in  the  action  has 
right  to  raise  and  have  tried  in  any  court  of  his 
own  selection,  having  proper  jurisdiction;  and 
thev  raise  a  controversy  with  the  Des  Moines 
and  Minneapolis  Railroad  Company,  to  which 
it  ia  a  necessaiy  party,  unless  it  is  relieved  fnun 
it  by  the  substitution,  in  its  place,  of  its  lessee, 
by  the  law  under  which  it  transferred  its  prop- 
erty and  franchises  to  the  plaintiff  in  error. 

But  that  section  of  the  statute  already  quoted 
has  no  such  effect.  It  does  not  disctutrge  the 
lessor  company  from  anyof  its  corporate  liabil- 
ities. It  merely  imposes  a  liablUty  upon  the 
lessee  while  operating  it.  And  if  this  liability 
extends,  as  is  claimed,  to  obUgationa  of  the- 
lessor  antecedent  to  the  lease,  such  as  that 
sought  to  be  enforced  In  the  present  proceeding, 
there  Is  nothing  in  the  statute  to  exclude  the  ide& 
ttiat  it  is  a  joint  liability,  enforceable  against 
both. 

If  it  be  said  that  the  liability  Is  that  of  the 
lessor,  but  that  it  is  disabled  by  the  lease  from 
its  p^ormance,  and  that  that  duty  la  cnst  by 
the  lease  and  the  law  upon  the  lussee,  then  the 
necessity  for  a  Joinder  in  the  action  is  still  more 
apparent.  For  to  obtain  a  judgment  against  the 

Slaintiff  in  error,  requiring  it  to  perform  a  duty 
evolved  upon  it  merely  because  it  has  assumed 
under  the  law  to  peif  orm  the  duties  of  anotiier, 
makes  it  nccesssiy,  upon  well  settied  rules  of 
pleading,  also  to  obtain  a  Judgment  against  the  [435] 
latter  to  declare  and  determine  with  conclusive 
force  the  existence  and  limits  of  the  duty  to  be 
enforced  against  Its  gtiarnntor  and  substitute. 

In  any  view  we  are  jtiatifled  In  taking,  of  the 
nature  of  the  controversy  disclosed  by  the  plead- 
ings In  this  proceeding,  we  conclude  tliat  both 
the  original  defendants  are  necessary  parties  to 
Its  determination,  and  that,  consequently,  iha 
plaintiff  In  error  was  not  entitled  to  remove  the 
suit  from  the  Jurisdiction  of  the  state  court. 

Tlia  judftiMtii  cf  ths  Cireuit  Qmrt  it  accord- 
ituAy  qprmod. 
micoopy.  Tost:  _ 
James  H.  UuKenner,  Clerk,  Sup.  Court,  U.  B. 


ISAAC  N.  FEARCE  bt  al..  Apptt., 
e. 

CHARLES  I.  HAM. 
(See  8.  C,  Reporter's  od.,  SKHiBL) 
Bights  of  inditidual  partnar. 

Where  F.  unilertook,  without  any  Jiist  cause,  to 
exclude  H.,  his  partoer.  from  an  taiteriMt  In  a  vnm> 
able  oontnict,tn  which  they  wOffevquaUy  ooncemod, 
and  totakeln  E.ln  bissteHd,and]L,knowlnirtbai 
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p.  oould  not  rightfully  exclude  H., conspired  with 
I',  to  aocompllsh  that  purpose  and  undertook  to  ap- 
propriate to  himself  the  profits  of  the  controut 
which  of  right  belonged  to  H.,  these  acts  and  do- 
ings of  K.  and  P.  hud  no  effccton  the  rlgtits  of  H„ 
aiM  he  ta  entitled  to  one  half  of  the  piwBtsof.the 
«ontraoL 

[No.  153.] 

Submitted  Jan.     188S.   Decided  JIfor.  g,  3S86. 

APICAL  from  the  Circuit  Court  of  the  TTuited 
States  for  the  Southern  District  of  Ulinois. 
The  Listoryand  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  John  M.  Palmer,  for  appellants. 
Mr.  Samuel  P.  Wheeler,  for  appellee. 

Mr.  Juitiee  Woods  delivered  the  <^)inion  of 
the  court: 

The  hilt  was  filed  hy  Charles  I.  Ham,  ^e 
appellee,  against  Isaac  N.  Pearce  and  Andrew 
J.  Knykundall,  the  appellants.  The  record 
showed  the  following  facts:  on  Augusts,  1868, 
-one  Joseph  K.  Frick  eDtered  into  a  contract  in 
writing  of  that  date  with  ttie  County  Court  of 
Johnson  County,  in  the  State  of  Ulinois,  by 
which  he  agreed  to  build,  according  to  certain 
plans  and  speciflcations,  a  court  house  for  said 
county,  at  Vienna,  the  county  seat,  furnishing 
the  material  and  completing  it  hv  the  first  Mon- 
day of  September,  1870;  in  consiaeration  wliere- 
of  the  County  Court  agreed  to  pay  him  $38,357 
in  the  bonds  of  Johnson  County,  bearing  ten 
per  cent  interest,  and  due  in  six  years.  The 
bonds  were  to  be  paid  in  instaUments;  one 
fourth  at  the  time  of  the  execution  of  the  con- 
tract, one  fourth  when  the  work  was  half  done, 
one  fourth  when  the  work  was  three  fourths 
done,  and  the  i-esidue  when  it  was  completed. 
Frick,  to  secure  the  performance  of  his  contract, 
executed  to  the  judges  of  the  county  court,  a 
bond  in  the  penal  sum  of  $30,000,  with  the  ap- 
pellant. Andrew  J.  Euykendatl,  as  his  surety. 

Frick  never  did  any  work  on  the  buildiDg, 
and,  owing  to  some  misunderstanding  with  the 
county  court,  abandoned  the  contract,  and  told 
Kuykeodall  that  lie  might  go  on  and  build  the 
court  bouse  if  he  cbose  to  do  so.  On  September 
6, 18C9,  Kuykcndall,  as  the  agent  and  attorney 
in  fact  of  Frick,  assigned  the  contract  of  the 
latter  to  Ham  and  Pearoe,  Ham  being  the  ap- 

Eelleet  and  Pearce  one  of  the  appellants,  who 
ad  formed  a  partnership  for  uie  puri>090  of 
building  the  court  house  under  said  contract. 

Before  accepting  the  nssiguraent.  Ham,  who 
was  a  practicu  mechanic,  read  tlie  contract  and 
made  an  estimate  of  the  cost  of  the  building  ac- 
cording to  tlie  plans  and  specifications,  aodtold 
Pearce  that  there  was  no  money  in  the  contract. 
He  thereupon  suggested  six  changes  In  the 
plan  which  would  greatly  reduce  the  cost  and 
would  not  detract  from  the  general  utility  of 
the  building,  and  explained  them  to  the  county 
court.  The  court  witliout  insisting  on  any  re- 
duction in  the  price  to  be  paid,  agreed  that  the 
changes  might  be  made,  and  suggested  two 
others,  to  which  Ham  assented;. and,  with  the 
oridual  contract  of  Frick  thus  modified,  Ham 
and  Pearce  accepted  the  assignment  of  the  con- 
tract and  undertook  to  perform  it. 

About  October  1,  1869,  they  began  work  on 
the  building,  did  some  excavating  for  the  foun- 
dation and  quarried  and  delivers  some  stone. 
This  work  was  carried  on  under  the  supervision 
of  Ham,  and  antounted  In  Talua  to  |090,  ttw 
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most  of  which  was  paid  by  Peavce,  bat  the  warn 

sc  paid  was  afterwards  refunded  to  him. 

Afterwards  Ham,  believing  that  the  work  of 
building  the  court  house  comd  be  sublet  so  as 
to  affora  a  large  profit  to  Pearce  and  himaelf, 
with  that  view  entered  upon  a  treaty  with  one 
Wickwire,  and,  on  December  8.  1869,  Wick- 
wire  having  assented  to  the  tenna  propoBed  by 
Ham,  the  firm  of  Ham  and  Puree  made  a  con- 
tract in  writing,  of  that  data,  with  Wickwire, 
hy  which  he  agreed  to  furnish  the  materials  and 
build  the  court  house  according  to  the  modified 
plans  and  specifications,  and  to  complete  it  tiy 
the  first  day  of  November,  1870,  in  considera- 
tion whereof  Ham  and  Pearce  agreed  to  pay 
him  $37,800  in  the  bonds  of  Jcdinaon  CcHin^. 
at  par.  Id  four  equal  installments;  the  flnt 
when  Wickwhre  began  the  work,  the  woond 
when  one  Uiird,  the  third  when  three  fourths, 
and  the  fourth  when  all  the  work  was  com- 
pleted. Ham  told  Wickwire  that  he  should 
probably  be  in  Vienna  and  see  him  every  day, 
and  if  so  he  would  render  him  all  the  assistance 
in  his  power  in  the  erection  of  the  building 
and  the  negotiation  of  the  bonds.  Kuykendal( 
as  the  agent  of  Frick,  had  already  received  from 
the  county  court  one  fourth  of  tne  bonds  which 
they  were  to  pay  for  the  building  of  the  court 
house,  and  at  once  turned  over  to  Pearce  bonds  C588] 
of  the  face  value  of  between  (8,000  and  $9,000, 
and  a  special  county  order  for  $400.  Having 
made  the  contract  with  Wickwire,  Horn  left 
Vienna,  and  about  February  1, 1870,  engaged 
in  the  construction  of  a  piece  of  railroad  in  In- 
diana,  which  he  had  contracted  to  build,  and  did 
not  return  until  the  court  house  was  completed. 
Wickwire,  under  the  supervision  and  inspect  icm 
of  an  agent,  appointed  by  the  county  court,  did, 
in  fact,  furnish  the  materials  and  build  Uie 
court  house  ac(»rdingto  the  plans  and  specifi- 
cations specified  in  Trick's  contract  as  sub- 
sequently modified.  The  work  and  materials 
seem  to  have  been  in  all  respects  satisfactory  to 
the  county  court,  who  accepted  the  court  house 
and  paid  the  contract  price,  $38,357,  in  the 
bonds  of  Johnson  County,  at  par. 

These  bonds  were  dehvered  in  installments 
by  the  county  court  to  Euykendall,  who  used 
them  either  directly  or  indirectly  to  pay  Wick- 
wire the  amount  which  he  was  to  receive  for 
the  building  of  the  court  house,  and  divided  the 
residue  between  himself  and  Pearoe, 

The  object  of  the  suit  was  to  obtain  an  ac- 
count of  what  was  due  to  Ham  hy  virtue  of  bis 
said  partnership  and  partnership  enterprise,  and 
that  Pearce  and  Kuykendall  might  be  decreed 
to  pay  him  what  might  be  found  due  oa  sudi 
accounting  dther  In  cash  or  Johnson  Coun^ 
bonds. 

Upon  final  hearing  upon  the  pleadings  and 
evidence,  the  Circuit  Court  rendered  a  decree 
in  favor  of  Ham  against  Kuykendall  and  Pearce 
for  $5,001.  The  appeal  of  Kuykendall  and 
Pearce  brings  that  decree  under  review. 

Ham  and  Pearce,  it  is  conceded  on  all  hands, 
engaged  as  partners  In  the  enterprise  of  build- 
ing  a  court  house  tor  the  County  of  Johnson. 
It  plainly  appears  that  Ham  secured  such  a 
modificauon  of  the  plan  and  specifications  of 
the  court  house  as  to  enable  Pearce  and  him- 
self to  build  it  at  a  profit  and  not  at  a  loss;  that 
after  this  modification  the  contract  by  whidi 
Frick  had  engaged  to  erect  the  bnihliag  was  aa> 
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■Igned  to  Ham  and  Pearce  by  Kuykendall,  act- 
aa  attorney  In  fad  for  Friok,  and  tbat  Ham 
■i^  Fearce  sublet  the  contract  to  Wii&wlre  on 
met  terms  as  would  yield  them  a  profit  of  at 
[S89]  )ea^A  $10,000.  Ham's  interest  was  worth,  as  it 
turned  out,  not  less  than  $5,000.  Without  his 
consent,  Ham's  share  of  the  profits  of  his  part- 
nership venture  was  appropriated  by  Kuyken- 
dall  and  Pearce.  These  facts,  aloDe  consid- 
ered, justify  the  decree  of  the  CircuitCourt,  and 
that  decree  should  be  aflSrmed,  unless  the  rea- 
sons assigned  hy  Pearce  and  En^kendall  afford 
good  ground  for  the  appropriation  by  them  of 
Ham's  share  In  the  profits  of  the  enterprise. 

The  answers  of  both  Pearce  and  KuyliendBll, 
which  were  not  under  oath,  alleged  that  after 
the  contract  between  Ham  and  Pearce  with 
Wickwire  had  been  made,  Fearce,  on  account 
of  the  absence  and  neglect  of  Ham.  canceled 
tbe  contract,  and  Kuykendall  canceled  the  as- 
flifcnment  to  Ham  and  Pearce  of  tiie  contract  of 
^ck.  But  it  appears  from  their  testimony 
that  this  was  only  a  mental  operation.  There 
was,  in  fact,  no  cancellation  of  either  the  Wick- 
wire contract  or  of  the  assignment  of  the 
Frick  contract.  Pearce  haaded  a  copy  of  the 
Wickwire  contract  to  Euykendall  to  be  can- 
celed, but  Euykendall  Immediately  returned  it 
to  him  uncanceled  for  safe  keeping.  The  aft- 
^gnment  of  the  Prick  contract  was  allowed  to 
remain  uncanceled  upon  the  records  of  the 
county  court.  What  was  done,  as  plainly  ap- 
pears oy  the  testimony  of  Pearce  and  Kuyken- 
dall,  was  this:  Wickwire,  without  any  new  con- 
tract in  writing  between  him  and  EuTkondall 
or  between  t£n  and  Euykendall  ana  Pearce, 
was  allowed  to  perfonh  and  did  perform,  with- 
out any  change  whatever  in  Its  terms,  the  con- 
tract entered  into  by  him  with  Ham  and  Pearce. 
Euykendall  simply  took  Ham's  place  in  the  en- 
terprise, agreeing  verbally  with  Wickwire  that 
he  would  negotiate  the  oounty  bonds  at  nine^ 
cents  on  the  dollar. 

One  excuse  given  for  this  is  stated  by  Pearce 
to  be  that  when  he  went  into  the  mterpriae 
with  Ham  it  was  with  the  ezpectatkm  thM 
Bam,  who  was  a  jmtctlcal  builder,  would  su- 
perintend the  work,  and  that  he  himself  would 
manage  the  financial  affairs  of  the  partnership. 
But  this  was  tbe  understanding  when  they  ex- 
pected to  carry  out  the  contract  themselves,  and 
the  necessity  for  any  supervision  of  the  work 
or  financial  management  mainly  ended  when 
C690]  sublet  the  contract  to  Wickwire.  He  car- 
ried on  the  work  apparently  with  fiddtty,  and 
certainly  to  the  satisfaction  of  the  county  court, 
under  the  eye  of  a  supervisor  appointed  by  the 
court  The  only  financial  AMtv  to  be  performed 
by  Peorce  under  the  contract  of  Ham  and  Pearce 
with  Wickwire  was  to  draw  the  county  bonds 
as  the  work  progressed,  and  hand  them  over  to 
Wickwire  as  ne  became  entitled  to  them.  There 
was  no  necessity  for  the  supervision  of  Ham, 
and  tt  is  not  alleged  or  shown  that  any  delay  or 
damage  resulted  for  want  of  his  supervision. 

Some  other  pretext  was  needed  for  putting 
Ham  out  of  the  enterprise  and  taking  Kuyken- 
dall  In.  This  was  found  In  the  allegM  fa<  t  tbat 
Ham  bad  ureed  with  Wickwire  to  assist  him 
in  negotiauQg  the  coun^  bonds,  or  enough  of 
them  to  raise  $S.OOO,  ana  had  left  the  neighbtn- 
hood  and  f oilea  to  perform  that  part  of  hb  om- 
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fract;  and  that  Wickwire,  for  want  of  $S,000 
in  cadi,  was  unable  and  refused  to  proceed  with 
the  construction  of  the  building.  Thereupon 
it  became  necessair  for  Euykendall,  who  in- 
sisted that  he  was  liable  as  surety  for  Frick  for 
the  building  of  tbe  court  house,  to  take  Ham's 
place  and  negotiate  the  bonds  so  that  the  work 
might  proceed  to  completion  within  the  time 
linuted  by  tbe  Frick  contract 

But  the  written  contract  with  Wickwire, 
which  embodied  the  resoh  of  his  treaty  with 
Ham  and  Fearce,  centred  no  proviaon  by 
which  the  latter  bound  themselves  to  negotiate 
the  bonds  for  Wickwire.  He  agreed  to  receive 
the  bonds  themselves  as  his  compensation. 
Whatever  Ham  may  have  said  to  Wickwire 
about  negotiating  the  bonds  was  a  mere  volim- 
tary  and  conditional  offer  and  formed  no  part 
of  the  consideration  for  the  contract,  and  the 
absence  of  Ham  and  his  foilure  to  help  sell  Ihe 
bonds,  did  not  release  Wickwire  from  Ids  obli- 
gation to  perform  his  contract;  nor  could  the 
neglect  of  Ham  to  perform  his  individual  prom- 
ise, made  not  to  Pearce  but  to  Wickwire, 
furnish  a  ground  upon  which  Pearce  could 
leg^|T  dissolve  his  partnership  with  Ham  wl^- 
out  Ham's  consent 

But  the  testimony  in  tbe  record  is  abundant 
to  show  that  the  bonds  sold  readily  at  their 
market  price,  which  was  not  less  than  ninety 
cents  on  the  dollar.  They  were  the  bonds  of  a 
solvent  county,  and  bore  10  per  cent  interest, 
payable  annually,  and  no  sort  of  defense  to  them  [691  ] 
had  ever,  so  far  as  appears,  been  raised.  There 
was,  therefore,  no  reason  why  tbev  should  not 
readily  sell  fOT  Dloety  cents  on  the  dollar,  which 
was  the  price  Wickwire  was  willing  to  take  for 
them.  Anybody  could  have  sold  them.  Bnt 
the  hollowneas  of  his  excuse  for  turning  Ham 
out  of  his  enterprise  and  taking  Euykendall  in, 
is  found  in  the  fact  that  wlien  Wickwire  came 
to  Pearce  and  told  him  he  could  not  go  on  with 
the  contract  for  want  of  $5,000  in  money, 
Pearce  had  in  his  possesdoo  between  $8,000  and 
$9,000  in  Johnson  County  bonds»  with  more 
than  one  yaw's  interest  at  10  per  cent  due  there- 
on, and  over  $400  in  a  special  order,  turned 
over  to  him  Euykendall  as  the  agent  of 
IiYick.  and  being  part  of  the  first  insiallment 
on  the  contract  for  buildhig  the  court  house. 
These  bonds  and  the  special  order  were  without 
que^(»i  the  property  of  the  partnership  of 
Ham  and  Pearce.  All  that  It  was  necessary  for 
Pearce  to  do  was  to  sell  the  bonds  and  furnish 
Wickwire  with  the  money  he  said  be  wanted^ 
or  hand  him  the  bonds,  wickwire  testifies  that 
if  the  bonds  had  been  handed  him,  bethinks 
he  would  have  begun  the  work.  But  Pearce, 
according  to  his  own  tcatlmonv,  never  ofFcrcd 
Wickwire  the  bonds  or  even  iniormed  him  that 
he  had  them  Inhls  possesaton,  and  bo  does  not 
aver  or  swear  that  ne  made  any  effort  to  sell 
bonds;  and,  although  he  avers  In  bis  answer 
that  he  tried  to  raise  the  t5,000  for  Wickwire, 
he  does  not  testify  to  the  fact  in  his  deposition. 
It,  therefore,  plainly  appears  from  the  evidence, 
that  when  Wickwire  told  Pearce  tbat  he  could 
not  begin  the  work  for  want  of  $5,000  in  mon- 
ey, the  latter  had  assets  of  the  firm  of  Ham  and 
Pearce  in  his  hands,  to  the  amount  of  nearly 
$10,000.  which  could  have  been  readily  dis- 
posed ox  at  ninetj  cents  on  the  dollar;  and  It 
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does  not  appear  ttiat  Pearce  made  aoy  effort  to 
sell  the  bonds  or  in  any  other  way  raise  the 
gum  needed. 

There  is  Dothin^  in  the  testimony  to  show  that 
Pearce  did  anything  more  towards  carrying  on 
the  business  enterprise  of  the  firm  of  Ham  and 
Pearce  than  was  done  by  Ham.  He  did  not  su- 
perinted  the  work  or  manage  the  finances  of 
the  Arm.  Hisonly  part  in  the  businessof  build- 
ing the  courthouscappcars  to  have  been  to  keep 
[SBX]  Pi^^  and  fragmentary  accounts  for  Euyken- 
aall.  It  is  true  that  by  some  arrangement  with 
Wickwire,  he  accepted  the  orders  of  Kuyken- 
dall  j^ven  for  labor  and  materials,  and  paid 
them  in  merchandise  to  the  amount  of  about 
$20,000;  but  this  was  his  own  private  business 
as  a  merchant,  carried  on  for  his  individual 
profit. 

Id  his  answer,  Euykendall  bases  his  defense 
on  Uw  ground  that  all  he  did  in  the  matter  was 
In  the  mterestof  Frick,  and  as  his  agent,  and  to 
protect  himself  for  bk  liability  as  surety  on 
Frick's  bond.  But,  when  he  testifies  in  the 
case,  it  appears  that  be  was  acting  for  himself 
only,  and  proposed  to  keep  his  share  of  the 

frofits  made  in  the  erection  of  the  court  house, 
le  knew  that  when  Wickwire  was  asserting 
that  he  could  nut  begin  the  work  for  want  of 
$5,0U0  in  cash,  Pearce  had  Johnson  County 
bonds  belonging  to  the  firm  of  Hani  and  Pearce, 
which  could  have  been  readily  turned  into  cosh 
at  ninety  cents  on  the  dollar  suflicicnt  to  raise 
between  $S.000  and  $9,000.  for  he  himself  had 
delivered  these  bonds  to  Pearce  for  the  firm. 
He  knew,  therefore,  that  the  excuse  of  Pcurce. 
that  he  could  not  raise  money  for  Wickwire, 
was  a  subterfuge.  Both  he  and  Pearce  knew 
thiit  Ham  h:ul  not  abandoned  the  enterprise,  for, 
in  the  spring  of  1870,  Pearce  visited  Ilam  in  In- 
diana, and  proix>sed  to  him  tliat  they  should 
allow  Kuykendullan  interestofonethinl  in  their 
venture,  and  that  Ham  declined  to  accede  to 
the  proposition. 

Kuykendall  testifies  that  he  sold  $16,000  of 
the  county  bonds  for  eightv  cents  on  the  dol  lur, 
but  lie  docs  not  mtcntion  me  name  of  any  pur- 
chaser at  that  price,  and  no  witness  testifies 
that  ho  ever  bouglit  a  bond  for  leas  than  ninety 
cents,  except  one,  who  says  he  bought  two 
bonds,  not  of  Kuykendall,  but  of  one  McDe- 
mut,  who  at  first  asked  eighty-five  or  ninety 
cents  on  the  dollar  for  this  bond,  but  aficrwanfs 
took  sovcDty-fivo  cents,  because,  as  be  snid, 
"  he  was  bound  to  have  some  money."  But 
even  if  Kuykendall  did  sell  a  part  of  the  bunds 
at  eighty  cents  on  the  dollar,  he  cannot  impose 
upon  fiam  a  lo.<«  incident  to  his  own  unwar- 
rantable interference  in  Ham's  affairs. 

In  their  answers  both  Pearce  and  Kuyken- 
dall Bver  that  after  the  alleg^  cancellation  of 
the  contract  between  Ham  and  Pearce  and 
Wickwire,  Pearce  hod  no  further  concern  with 
[S93]  tlic  enterprise  or  interest  therein;  and  Kuyken- 
dall avers  that,  asag^-niof  Frick,  he  sublet  the 
contract  to  Wickwfre.  But  in  his  deposition 
Kuykendall  testifies  that  he  divided  equally 
witii  Pcart'e  the  profits  made  on  the  contract, 
which  statement  is  not  contaidicted  by  Pearce 
in  his  testimony. 

Ham  had  an  Interest  In  the  assets  and  pro- 
spective profits  of  the  firm  of  Ham  and  Pearce. 
It  doos  not  appear  that  he  foiled  to  perform  any 
duty  which,  as  a  member  of  the  firm  of  Ham  uid 
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Pearce,  he  bad  undertaken  to  perform,  or  that 
with  good  faith  on  the  part  of  Fearcc,thc  partner- 
ship enterprise  could  nothave  been  successfully 
carried  out.  And  however  the  question  may  be 
decided,  whether  one  partner  may  his  own 
mere  will  dissolve  a  partnership  formed  for  a 
definite  purpose  or  period,  it  is  clear  tliat  upon 
such  a  dissolution  one  poKner  cannot  appro- 
ptiate  to  himself  all  the  partnership  assets,  or 
turn  over  the  share  of  bis  partner  to  another 
with  whom  he  proposes  to  form  a  new  partner- 
ship. 

The  case,  as  presented  by  the  evidence,  is  this: 
Pearce  undertook,  without  any  just  cause,  to 
exclude  Ham,  his  partner,  from  an  interest  in  a 
valuable  contract,  in  which  tbey  were  equally 
concerned,  and  to  take  in  Kuykendall  in  bis 
stead,  and  Kuykendall,  knowing  that  Pearce 
could  not  rightfully  exclude  Ham,  coospirod 
with  Pearce  toaccompliBhtbatpuTpoBe,and  un- 
dertook to  appropriate  to  himself  the  profits  of 
the  contract  which  of  right  belonged  to  Ham.  It 
is  clear  that  these  actings  and  doings  of  Kuyk- 
endall and  Pearce  had  no  effect  on  Uie  rights  of 
Ham;  thatheisentitled  toone  half  of  tlio  profits 
of  the  contract.  This  conclusion  finds  ample 
support,  if  support  be  needed,  in  the  cn.se  of 
Ambler  v.  WJiipple,  20  Wall.,  546  [87  U.  S., 
XXII.,  40S]. 

Theprofitsnreeasilyasccrtaincd.  Theywould 
have  consisted  of  ;^10,000  in  the  lionds  of  John- 
son County,  bciiring  10  per  cent  intci-esl,  and  nt 
the  time  of  the  brining  of  this  suit,  tlicrcwas 
at  least  three  years'  interest  due  on  the  bondft, 
making  in  princii>al  and  interest  $13,000.  Ks- 
timating  the  bonds  to  bo  worth  only  ninety 
cents  on  the  dollw,  the  'amount  due  Ham  ex- 
ceeded the  decree  rendered  in  bis  favor  by  the 
Circuit  Court,  even  after  allowing  Kuykendall 
a  reasonable  compensation  for  any  services  ren- 
dered by  him. 

The  entire  profits  were  appropriated  by  tSM] 
Pearce  and  Kuykendall,  and  they  miistacoounk 
to  Ham  for  his  share. 

Decree  canned. 
True  copy.  Teat : 

James  IL  McICcnner,  Clerk,  Sup.  Court,  U.  8. 


CHARLES  E.  BLAKE,  Appt. 
c. 

CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO, DAVID  8CANNELL  sr  au 

{See  S.  C,  Tlcporter's  ed.,  eTS-«B.) 

Conttruetion  of  lettcrt  patent — infriiigemeKt  of- — 
application  of  old  proceu — rigltt  of  ptiihc — 

new  invenUon. 

1.  Wbcro  a  pntcntee  was  not  the  flist  to  conceive 
the  Ideit  of  ailcvicefor  wtilvh  the  pcitCQtWiia  issued, 
be  cannot  cover  by  hts  patent  all  oUier  devlues  for 
prtKliiclnfr  tbe  like  result,  no  matter  what  ttieirforai 
or  ini*<lc  of  o]>enittoQ. 

3.  Wliero  one  nl*  tho  elementaof  the  combinatkMi, 
covered  by  n  patent,  is  wantlnir  tn  the  devfoe  used 
by  defendimts,  the  patent  is  not  Icfrln.'tod. 

3.  The  appllontion  of  an  old  process  or  machine. 
toaslmllnroraQniutroiis subject,  witlino change  In 
the  mnnner  of  application,  and  no  result  substfto- 
tJally  distinct  In  Its  nature,  wiUnoCsustMinapatent, 
even  if  the  new  form  of  result  Iihs  not  befon  been 
contemplated. 

4.  Whom  the  public  baa  aoqulrcd  In  any  war 
rl|^  to  nae  a  machine  or  devloe  for  a  partlcnlar 
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purpose.  It  has  the  tight  to  use  It  for  all  the  Uke 
purposes  to  which  It  can  be  applied. 

fi.  where  a  oomblnatlon  was  already  In  public  use 
CD  steanuhlps,  its  application  to  a  similar  use  on 
land  Is  not  a  new  oombluatloo  or  a  new  fuTention. 

[No.  155.] 

Argued  Jan.  SO,  1885.     Decided  Mar.  t,  1885. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  District  tit  California. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

liettra.  Geo.  W.  Djer  and  O.  W.  U.  Smith. 
for  appellant. 

Mca8r$.  WiXUmm  Craly  and  W.  BarUett, 
for  appellees. 

Mr.  Justice  Woods  delivered  tbe  oirfnlon  of 

the  court: 

This  is  an  appeal  from  a  decree  dismissing  a 
bill  filed  by  the  appellant  to  restrain  the  In- 
fringement by  the  appellees  of  re-issued  letters 
patent  ^uted  to  the  appellant,  as  the  assignee 
at  original  letters  patent  issued  to  Thomas  H. 
Bailey.  The  original  patent  was  dated  Feb- 
ruary 9, 1864,  and  the  re-Issue  September  18, 
1877.  They  were  for  a  new  and  improved  valve 
for  water  cylinders  of  steam  fire  engines  and 
-  other  pump  cylinders.  The  specification,  which 
was  Bubstanually  the  same  In  both  patents, 
stated  that  previous  to  the  invention  therein  de- 
scribed, tlie  only  valve  used  to  relieve  the  press- 
ure upon  fire  hose  to  prevent  them  from  burst- 
ing was  one  operated  by  hand.  To  obviate  the 
defects  of  such  a  valve,  the  inventor  applied,  at 
some  point  between  the  engine  or  pump  and  the 
hose  nozzle,  a  valve  which  opened  automat- 
ically by  the  pressure  in  the  hose  or  the  pump 
cylinder,  so  as  to  discharge  an  additional  stream, 
and  theietvy  relieve  the  pressure. 

The  ^)e(»flcation  then  minutely  described  an 
automatic  relief  or  safety-valve,  and  added: 
"  To  enable  the  valve  to  be  screwed  down  to 
bring  all  practical  pressure  upon  the  pump  and 
hose  in  tbe  trial  of  on  engine,  there  is  a  bole  tf 
drilled  through  the  upper  part  of  the  screw  cap 
D  and  valve  stem  d,  when  the  valve  is  down 
In  its  scat,  fortbe  reception  of  a  pin,  by  the  in- 
sertion of  which  the  valve  stem  end  cap  can  be 
connected  rigidly,  so  that  by  slightly  turning 
Uie  cap  the  valve  may  be  screwed  down  close  to 
Hb  seat." 

The  re-issued  patent  contains  two  clahni,  the 
second  of  which  only  is  found  In  the  orij^aL 
They  were  as  follows: 

1.  The  combination,  with  a  pump  Cflinder 
and  hose  of  a  fire  eni^e,  of  an  automatic  relief 
valve,  arranged  relatively  thereto,  substsDtially 
as  specified. 

[681]  2.  The  combination  of  tbe  valve  C,  stem  d, 
spring  E,  adjustable  cap  D,  and  pin  hole  d', 
whereby  the  valve  may  oe  either  held  upon  its 
seat  with  a  variable  yielding  pressure  or  may  be 
elevated  therefrom  or  held  immovably  thereon, 
as  an  ordinary  screw  plug. 

The  answer  of  the  defendants  denied  in- 
fringement; denied  tiiatBailev  was  the  original 
Inventor  of  tbe  devices  described  in  his  patent 
and  averred  that  his  alleged  invention  had  been 
In  notorious  public  use  many  years  before  the 
wplicatlon  of  a  patent  therefor  by  Boilev. 

The  amKllant  does  not  contend  that  the  ap- 
pellees infringe  tbe  first  claim  of  the  re-issued 
patent.  He  bases  his  demand  for  relief  tnthe 
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alleged  Infringement  of  the  second  claim  only. 

We  think  that  the  proper  construction  of  ttus 
claim  is  that  it  covers  an  automatic  valve  in 
combination  with  a  contrivance  consisting  of  a 
pin  hole  and  i^.  1^  which  the  valve  may  be 
raised  from  Its  seat,  so  as  to  leave  the  valve  hole 
permanentlv  open,  or  by  which  Uie  valve  may 
be  rigidly  closed  upon  Its  seat,  making  a  doara 
or  plug  valve. 

The  evidence  shows  tbat  Bailey  was  not  the 
first  to  conceive  the  idea  of  a  device  for  opening 
or  closing  rigidly  an  automatic  valve.  The  same 
thing  hod  been  done  by  means  of  wedges  and 
screws  and  other  devices.  He  cannot,  therefore, 
cover  by  his  patent  all  the  devices  for  prodnditg 
this  result,  no  matter  what  their  form  or  mode 
of  operation.  The  claim  must  be  confined  to  the 
speclflc  device  described  in  the  specification  and 
claim,  namely:  apin  hole  and  pin.  If  this  con- 
struction of  me  claim  be  adopted,  it  is  clear  that 
no  infringement  is  shown,  for  the  apnelices  do 
not  use  a  pin  hole  and  pin  for  bolaing  their 
valve  open  or  closed,  botascrew,  atecveorc^); 
and  tboefore  one  of  tbe  elements  of  the  ctanbi- 
nation  covered  by  the  second  claim  of  appel- 
lant's patent  Is  wanting  in  the  device  used  by 
the  appellees.  Fi-ou^/  v.  Rugglet,  16  Pet.,  886; 
see,  also,  StyaeU  v.  Lindaay,  anUt  906,  and 
cases  there  cited. 

But,  if  it  be  contended  that  the  device  cov- 
ered  by  the  second  claim  of  the  appellant's  pa* 
tent  is  infringed,  simply  by  the  use  of  an  au- 
tomatic relief  valve,  which  can  be  converted  at 
will  into  an  open  or  closed  valve,  tbe  evidence 
in  the  record  Is  abundant  to  show  that  long  be-  [682] 
fore  the  application  of  Bailey  for  the  original 
patent.  autcmiRtic  safety  valves,  which  could  be 
thus  rigidly  opened  or  closed,  were  in  common 
use  for  the  purpose  of  relieving  pipes  and  cyl- 
inders from  tbe  pressure  of  steam  or  water,  ud 
that  the  valve  of  the  appellant  did  not  materi- 
ally differ  from  those  which  were  in  common 
use.  This  was  virtualty  conceded  by  the  ap- 
pellant when,  being  under  examination  as  a  wit- 
ness in  bis  own  Iienalf,  he  was  asked  by  coun- 
sel for  the  appcUoes  in  what  respect  the  valve 
described  in  bis  patent  differed  irom  any  othei 
automatic  relief  ralve,  he  replied:  "It  la  about 
the  same  as  others."  "  It  is  similar  to  other  au- 
tomatic steam  pump  valves." 

Upon  this  state  of  facts  it  was  plain  that  the 
mere  employment  by  the  defendants  of  the  old 
and  well  known  automatic  safety  valve  afford- 
ed no  ground  upon  which  to  base  the  relief 
prayed  for  in  tbe  (mpdlant's  bill.  Appellant's 
counsel,  therefore,  disclaimed  any  right  to  the 
exclusive  use  of  an  automatic  safcty-ralve,  and 
said:  "  We  do  not  claim  the  valve  any  further 
th.in  in  this  combination  with  a  steam  fire  en- 
gine." 

If  it  be  conceded,  therefore,  that  the  second 
claim  of  appellant's  patent  covered  the  use  of 
an  automatic  relief  valve  applied  to  a  steam  firo 
engine  and  hose,  the  question  is  presented  whci  h- 
er  the  appellant's  patent  thus  construed  is  valid. 

"  It  is  settled,"  says  Mr.  Justice  Gray,  speak- 
ing for  tbe  court,  ''by  many  decisions  of  this 
court  *  *  *  that  the  application  of  an  old 
process  or  machine  to  a  similar  or  analogous 
subject,  with  no  change  in  the  manner  of  ap- 

f>lication,  and  no  result  substantially  distinct  in 
ts  nature,  will  not  sustain  a  patent,  even  if  the 
new  form  of  zesolt  has  not  before  been  contem- 
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plated."  Penn.  B.  It.  y.  Truck  Co.  [anlt, 
and  cases  there  cited. 

It  follows  from  this  principle  that,  where  the 
public  has  acquired  in  any  way  the  right  to  use 
a  machine  or  device  for  a  parucular  purpose,  it 
has  the  right  to  use  it  for  all  the  like  purposes 
to  which  it  can  be  allied,  and  no  one  can  take 
out  a  patent  to  cover  the  application  of  the  cte- 
Tico  to  a  Edmilnr  purpose. 

If  there  fs  any  mtaliQcation  of  this  rule,  It  Is 
rssai       ^  ^  different  result  is  obtained 

loos  J  ^  jjg^  application  of  an  invention,  such  new  ap- 
plication may  be  patented  as  an  improvement 
on  the  (ffigmal  uvenUon;  bat  if  the  result 
claimed  as  new  is  the  same  in  cbantcter  as  the 
original  result,  it  will  not  be  deemed  a  new  re- 
sult for  this  purpose.  For  instance,  an  auto- 
matic relief  valve,  used  to  relieve  the  pressure 
of  steam,  produces  no  new  result  in  cnaracter 
when  used  to  relieve  the  pressure  of  water,  un- 
less some  further  ^ect  besides  the  mere  relief  of 
pressure  la  obtained.  This  qualification,  there- 
fore, will  not  affect  the  present  case,  because 
DO  new  result  in  character  b  accomplished  by 
the  supposed  invention  of  the  plaintlfF.  Be- 
sides, it  appears  from  the  evidence  that  before 
Bailey's  patent  was  applied  for,  relief  valves 
were  in  commoQ  use,  both  on  land  and  at  sea. 
They  were  commonly  used  on  the  steam  feed 
pumps  of  stoHmships.  These  pumps  were  usu- 
ally fitted  with  n<^e8  for  the  attachment  of 
boee,  ao  that  the  feed  pump  oould,  in  case  of 
need,  be  used  as  a  steam  fire  engine.  It  Istime- 
fore  plain  that  In  thb  state  of  the  art  Bailey 
could  not  obtain  a  valid  patent  for  applying  a 
similar  valve  to  a  portable  steam  fire  engine. 
He  could  not  do  this  for  two  reasons:  first,  bo- 
cause  the  public  hod  the  riglit  to  use  the  valve 
for  all  similar  purposes  for  which  it  was  adapt- 
ed; and  second,  l>ecausc  the  application  of  a 
valve  which  bad  been  used  on  a  stationary  steam 
fire  engine  on  ships,  to  a  portable  steam  fire  en- 
gine on  land,  did  not  require  any  ingenuity  or 
mvolve  invention. 

It  Is  no  answer  to  this  to  assert  that  the  ap- 
plication of  a  relief  valve  to  a  portable  steam 
fire  engine  is  the  invention  of  a  new  combina- 
tion. There  was  no  tnvra^n;  the  combination 
was  already  In  public  use  on  steamships.  The 
application  of  the  valve  to  a  ^milar  use  on  land 
was  not  a  new  combination  or  a  new  invention. 

We  are  of  opinion,  therefore,  that  construing 
his  patent  as  the  appellant  has  been  compelled 
by  the  testimony  to  do.  Bailey  invented  noth- 
ing but  the  pin  hole  and  pin  mentionod  In  his 
spccific»tion,and  this  is  not  used  b}rlhe  appellees. 
decree  of  the  Circuit  Court  it  affintud. 
Tkuecopr.  Tost: 

Jamca  H.  HcKcno^,  Clerk,  Sup.  Court,  V.  B. 


Oct  TU, 


MAGGIE  R  FLAOO  bt  ai^,  Appts., 
9. 

SAMUEL  WALEER. 

(See  8.  C,  Reporter*B  ed.,  860-979.) 

Strict /oreeto*UT«,vhm  dtereed—aalettf  prmiact 
— rdief  demanded. 

1.  TbA  courts  of  lUlnols  may,  under  certain  clr- 
eamstuioes,  decree  •  etarlot  foreclosure.  A  mort- 
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gayor,  or  other  oredltor,  baa  not.  tberedoce.  la 
every  case,  therlffht  to  InAt  tlwt  the  court  ihall 
order  a  sale. 

ft.  WhereabllilatUodfortheaettlemeQtofattiirt 
andtheredetnptlooof  real  estate  lo  the  bands  of  a 
trustee  from  liens  for  money  advanced  by  him  for 
the  purpooue  of  the  trust,  the  plalntlfls  are  not  enti- 
tled, as  nL-\tter  of  equity  and  ht.  to  have  a  sale  of 
the  premlEoa. 

8.  wbcre  tiie  prt^er  of  the  original  bill  was  not 
for  a  sale,  tnit  for  a  reconveyanoe  tnr  tbe  tnistaa 
to  the  appoUnnta  of  tbe  trust  prupeny,  tbe  sdmIp 
lantB  oaonotobject  tliMths  deorae  doesnot  onlera 
sale. 

[No.  167.) 

Argued  Jan.  1$.  188S.   Dedded  Mmr.  t,  188S, 

APPEAL  from  the  Circuit  Court  of  tbe  United 
States  for  the  Southern  District  <rf  niinois. 
The  history  and  facts  of  tbe  case  fully  ap- 
pear in  the  opinion  of  tbe  court 

Meatrt.  P.  8.  GroBaenp,  Leonard  8uM  and 
SUepor  A  Wkitan,  for  appellants: 

Walker  became  a  trustee  for  the  purpose  of 
num^ng  the  property  and  paying  off  the  debts, 
and  sEould  be  held  to  the  daties  and  liabUtiea 
of  such  trustee. 

In  Illinois  It  has  uniformly  been  held  that 
tbe  Statute  of  Frauds  must  be  pleaded  in  <nder 
to  defeat  the  parol  tnist  alleged. 

KtTKte  V.  Penroae,  2  Scam.,  615;  J^j/er  v.  Mar- 
Un,  4  Scam.,  148;  Tarleton  v.  Vietea,  1  QilL. 
470;  Stcitzer  v.  &cau,  8  Oill.,  639;  Warn^n  v. 
Diekam,  37  111.,  115;  Eamap  v.  Grvtan,  18  Ul.» 
4Si:Chawi)er»  v.  Bow,  86  UL,  171. 

The  agreement  of  April  13, 187S,  is  a  declara- 
tion of  trust. 

Waiah  V.  Brmnan,  52  111..  188. 
The  fact  that  It  was  not  executed  contempo- 
raneously with  the  makiDK  of  the  conveyance 
does  not  moke  it  any  the  Itaa  a  declaration  of 
trust. 

FaHY.  McPkerton,  98  HL,  496;  Kingabury  t. 
Bumtide,  68  HI.,  810;  Cumberland y .  Oravea.  9 
Barb.,  695;  Starr  v.  Starr,  1  Ohio,  831;  Jaekaon 
V.  Moore,  6  Cow.,  706;  AfeLaurie  v.  Partiota,  63 
m.,  840. 

The  Cireuit  Court  erred  in  finding  that  Walk- 
er was  not  liable  for  any  damages  arisiog  out  of 
the  indebtedness  of  Flagg  to  oibley.  upon  the 
trust-deed  for  $25,000. 

It  was  the  duty  of  Walker  as  trustee  to  dis- 
pose of  this  real  estate,  as  a  prudent  and  carCf  ul 
man  would  look  after  the  preservation  or  ad- 
vantageous sale  of  his  own  property. 

Burrill,  Assign.,  693;  Litchjkid  T.  WMU,  8 
Sandf.,  545;a(7..7N.  Y.,488. 

The  court  erred  in  decreeing  a  strict  fore- 
closure of  these  premises  to  Walker,  thus  cut- 
ting off  the  statutory  ri|^t  of  redemption  and 
tbeoenefits  aridng  from  competition  at  a  pablic 

Tlw  Cbtittit  Court  assumed  that  the  convey- 
ance to  Walker  was  by  way  of  a  mortrage. 
We  contend  that  Walker's  relation  to  this  land 
was  not  solely  that  of  a  mortgagee,  and  that 
this  conveyance  ought  not  to  be  treated  as  a 
mortgage  at  aU. 

But  if  the  conveyance  Is  treated  as  a  mort- 
gage, and  Walk«  is  entitled  to  all  the  rights 
of  a  mortgagee,  yet,  under  the  facts  of  thia 
oiseand  tbe  rules  of  law  governing  the  fore- 
closure of  mortgages  in  the  Slate  of  Illinois,  be 
was  not  entitbad  to  a  strict  forodosure  of  tbe 
premises.  _ 

Ibrrea  v.  rUTUer,  50  111.,  875;  UoOia  t. 
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Smith,  9  Brad.,  109;  M&ler  v.  Dazu.S  Brad., 
474;  Murphy  v.  Stith,  5  Brad.,  562;  Jiourke  v. 
Coulton,  iBrad.,  257;  Boyerv.  SaiM,S61SL,  447; 
Sheldon  v.  Fatterton.  55  111.,  507. 

The  policy  of  the  law  docs  not  give  a  trustee 
the  extraordinary  power  of  a  strict  foreclosure. 

Tennara  v.  l^meHani,  L.B.,  4  Ch.  App.,  587. 

Ifeun,  J.  H.  Bowell  and  Stewnton  S  Eai- 
inftfor  appellee: 

When  a  deed  of  convejance  is  absolute  on  its 
face,  it  will  be  held  a  mortgage  only  when  it 
appears  that  such  was  the  intention  of  the  par- 
ties, at  the  time  of  its  execution,  and  the  inten- 
tion tnust  clearly  appear. 

Ska«$  V.  NorUm,  48  111.,  100;  Low  v.  Qrajf, 
80  IlL.  860;  Woodruffy.  BMJd  Ohio,  212;  Bank 
T.  Lanahan,  46  Md.,  896;  Searts  v.  Ford,  108 
m. ,  16;  Cooper  v.  Wliitney.  8  Hill,  9&',B,R.O>. 
V.  Casey,  79  Pa.  St.,  84;  FricJtf$  Appeal,  87  Pa. 
St.,  331;  Jones,  Mort.,  cap.  VI. 

There  is  no  error  in  the  decree,  In  not  allow- 
ing the  statutory  time  for  redemption. 

In  thecajseof  Brt/WT./n*.  Cb.,96U.S.,  627 
(XXIV.,  858),  this  court  for  the  first  time  re- 
versed the  practice  which  had  obtained  in  the 
IJnIted  States  Circuit  Courts  of  Illinois  for  many 
years,  by  asserting  the  doctrine  that  the  statutes 
of  that  State,  allowing  redemption  from  mort- 
gage eoles,  was  a  rule  of  property  which  would 
be  enforced  in  the  Federal  Courts.  This  decis- 
ion was  followed  and  upheld  in  Oms  v.  PowcU, 
98U.8.,  176(XXV.,3^;Stot/lT.  flm«A,102  U. 
8.,442(XXVI.,198)j  and  it^Matimy.Ina.Go.,m 
U.  S.,168  (XXVIL.129). 

In  all  of  these  cases  the  mortgages  foreclosed 
were  legal  mortgages,  the  property  was  full 
security,  the  mortgagors  solvent,  and  there  were 
subsequent  grantees  or  lien  holders;  and  in  all 
of  them  thedoctrine  was  applied  to  cases  coming 
strictly  within  the  statutory  requirement.  We 
assume  it  was  not  intended  to  extend  the  doctrine 
beyond  cases  falling  strictly  within  the  purview 
of  the  statute.  Apart  from  the  statute,  no  right 
exists  to  redeem  from  a  mortgage  sale.  Fiwier 
V.  Enlamtm,  68  111.,  78. 

It  applies  strictly  to  sales  made  by  virtue  of 
a  decree  of  foreclosure  of  mortgage. 

Allis  V.  Im.  Co.,  97  U.  8.,  144  (XXIV.,  1008). 

We  understand  the  statute  refers  to  legal 
mortgages  and  to  foreclosures  of  such  securities 
only.  A  suit  to  enforce  the  lien  of  an  equitable 
mortgage  on  land  proceeds  upon  the  same  rules 
as  govern  if  a  like  lien  is  clnhued  to  chattel 
proiicrty.  And  it  will.be  remembered  tliat  a  vei"y 
urge  portion  of  the  security  in  this  case  was 
cliattel  property,  which  is  covered  by  the  decree 
as  w(dl  as  uie  land. 

See,  also,  Jones,  Mort.  sec.  188;  Hieheaon  v. 
CWiwj<wvi,94Ill.,l«5;  Or(man-v.FrizeU,4Si\\\., 
819;  IkJtmidt  v.  WiUiami,  89  IlL,  117;  Wabh  v. 
Brennan,  52  III.,  193. 

The  Supreme  Court  of  Illinois  has  frequently 
recognized  the  right  of  a  strict  foreclosure  in 
cases  of  tliisehanictcr,  and  the  law  is  well  set- 
tled, that  courts  of  chancery  have  a  right  to  de- 
cree a  strict  foreclosure,  even  on  legal  mort- 
gages whore  tlie  security  is  scant,  uic  mort- 
gagors insolvent,  and  there  are  no  grantees  or 
lien  holders,  subsequent  to  the  execution  of  the 
mortgage. 

Fandl  v.  Parlter,  50  III.,  274;  BisseU  v.  Ma- 
Tim  Co.,  and  S/ieidon  v.  Fatteraon,  55  III.,  ins, 
507. 
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Mr.  Justice  Woods  delivered  the  opinion  of 

the  court: 

William  F.  Flagg,  one  of  the  appellees,  was 
the  owner,  In  Februair,  1875,  of  real  estate  In 
and  near  the  City  or  Bloomington,  Illinois, 
which  may  be  generally  described  as  follows:  1. 
A  large  manufacturing  establishment,  known  as 
the  Empire  Machine  Works,  and  about  three 
acres  of  land  upon  which  it  stood .  2.  A  tract 
of  land  containing  about  sixty-nine  acres, 
known  as  "  the  pasture,"  situate  in  the  north- 
eastern part  of  the  city.  3.  Block  No.  1,  in 
Flagg's  third  addition  to  the  City  of  Blooming- 
ton,  containingabout  five  acres,  on  which  stood 
his  residence.  This  property  is  designated  in  the 
record  OS  the  "  homestead.^  4.  A  urge  number 
of  lots  in  the  dty,  most  of  them  vacant,  but  on 
about  ten  of  which  were  tenement  bouses.  S. 
A  tract  in  Fayette  County,  Illinois,  and  lands  in 
Pettis  County,  Jlissouri.  He  abjo  owned  a  largo 
amount  of  personal  property,  consisting  mainly 
of  the  machinery  and  tools  in  the  Empire  Ma- 
chine Works. 

At  the  date  mentioned  he  was  embarrassed  in 
business  and  owed  over  |50,000.  The  larger 
part  of  this  Indebtedness  bore  interest  at  the  rate 
of  10  per  cent  per  annum.  Much  of  the  real 
estate  was  covered  by  mortgages;  his  tenement 
houses  were  out  of  repair;  he  was  largely  in  ar^ 
rears  for  taxes  and  for  interest  on  hiR  indebted- 
ness, and  was  in  broken  health.  In  this  condi- 
tion of  his  affairs  be  sent  for  the  appellee, 
Samuel  Walker,  who  resided  in  Massachusetts, 
and  who  was  the  brother  of  his  flnt  wife,  and 
made  a  statement  to  blm  of  his  financial  condi- 
tion and  embarrassments. 

On  February  22,  1875,  after  a  conference  be- 
tween Flags,  Maggie  R.  Flagg,  his  wife, 
Walker,  and  J.  H.  Rowell,  who,  up  to  that 
time,  bad  been  the  counsel  of  Flagg,  but  who 
on  that  occasi(m,  with  the  knowle^  of  Flagg, 
acted  as  attorney  for  Walker,  Flaj^  agreedto 
convey  all  his  real  estate  to  Walkerl^  deed,  his 
personal  property  by  bill  of  sale,  and  bis  choset 
in  action  by  assignment. 

Although  there  is  some  conflict  in  the  testi- 
mony on  this  point,  it  plainly  appears  that  these 
transfers  were  to  be  made  to  enable  Walker  to 
control  and  dispose  of  the  pmpcrty  as  he  saw 
fit.  Its  management  and  the  dispos'ition  of  the 
proceeds  were  left  entirely  to  his  judgment  and 
discretion,  both  Mr.  and  Mrs.  Flagg  having  fuU 
confidence  in  his  business  ability  and  intcgritv; 
but  their  understanding  was  that  the  proceeds 
of  the  property  were  to  be  applied  to  the  pay- 
ment of  Flagffs  debts,  and  Walker  was  to  ad- 
vance money  temporarily  for  that  purpose. 

The  effect  of  the  proposed  transfer  was  ex- 
plained to  Mr.  and  Mrs.  Flagg  by  Rowell.  On 
the  next  day,  February  23,  Flagg  and  wife  ex- 
ecuted to  WaJkerdeedsof  conveyance,  absolute 
on  their  face,  of  all  the  real  estate  atxove  men- 
tioned, and  Flagg  gave  him  a  bill  of  sale  of  all 
his  personal  proper^'  and  an  assignment  of  his 
choses  in  action.  Walker  at  once  took  posses* 
sion  of  all  the  property,  except  the  hommtcad, 
which  bv  agreement  was  to  be  left  in  the  occu- 
pancy of  Sir.  and  Mrs.  Flagg. 

In  the  following  April  Walker  stated  to  Mrs. 
Flagg  that  he  would  allow  her  $1,500  per  year 
for  four  years;  that,  at  the  end  of  that  time,  he 
thought  he  would  be  able  to  dispose  of  the  prop- 
erty and  would  give  a  bond  that  whatever  was 
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left,  after  parin?  all  the  indebtedQess  and  the 
expenseaoi  disposing  of  the  property,  he  would 
divide  equiUIy  between  himself  and  Mr.  and 
Mrs.  Flagg.   This  proposition  was  accepted. 

Afterwards  Walker  executed  and  delivered  to 
Mrs.  Flagg,  Mr.  Flagg  being  absent  from 
borne,  a  writing,  whi(£  opened  with  the  fol- 
lowing recital: 
[6621  "This  agreement,  made  this  12th  dav  of 
April,  1870,  between  Samuel  Walker,  of  the 
first  part,  and  William  F.  Flae^of  the  second 

Eart,  witnesseth:  that  the  said  Flagg  and  wife 
ave  heretofore  conveyed  to  the  said  Walker  all 
the  real  and  personal  property  of  the  said 
Flagg." 

Toe  writing  then  declnrcvl  that,  in  considera- 
tion <rfsach  conveyance.  Walker  agreed,  in  ad- 
dition to  the  moneys  already  advanced  by  him 
for  Plagg,  to  pay  him  $1,500  per  year  for  four 
years,  and  pay  off  all  the  ascertained  indebted- 
ness of  Flagi;  which  had  at  that  time  been  made 
known  to  him,  and  that  Flagg  should  occupy 
his  residence  for  one  year  free  from  any  inter- 
ference by  sale  of  the* same  or  otherwise.  But 
Walker,  ay  the  same  instrument,  limited  bis  li- 
ability to  pay  the  snm  of  $35,000  due  to  Hiram 
Sibley,  secured  by  trust-deed  to  Corydon  Weed, 
to  the  amount  realized  out  of  the  lands  mort- 
gaged to  secure  the  same.  He  further  agreed 
uiat,  after  a  disposition  of  the  properly  con- 
ve^d  to  him  by  Flagg,  if  anything  should  re- 
main of  die  prdcecdsafter  re-imbursing  Walker 
for  payments  for  Flagg,  uid  payingthe  expen- 
ses of  the  management  and  stUe  of  the  trust 
proper^,  he  would  pay  to  Flagg,  or  his  legal 
le^vsentatives,  Uie  one  half  of  such  excess. 

The  writing  then  stated  and  was  ^gned  and 
witnessed,  as  follows: 

"  It  being  the  express  understanding  that  the 
conTeyance  heretofore  made  to  said  Walker  la 
absolute  for  alt  purposes;  that  said  Walker  is  to 
have  the  free  and  unobstructed  ownership  and 
control  of  said  property;  thathewllldisposeof 
such  property  at  pleasure  and  according  to  his 
best  judgment;  and  in  all  things  be  the  sole 
judge  of  time  and  manner  of  using  and  dispos- 
ing of  said  property,  both  real  and  personal;  and 
this  agreement  is  to  include  the  property  known 
as  the  Kmpire  Machine  Works,  as  well  as  the 
otber  property  ot  said  Flagg.  The  said  Fltigg, 
\yy  hU  acceptance  ot  this  contract,  agrees  to  its 
terms  and  consents  to  all  its  parts .  Witness  our 
bands  the  day  and  year  first  al>ove  written. 

Sam'l  Walker. 
Witness:  J.  H.  Rowell  and  John  M.  Hamilton." 
[663]    There  is  no  doubt  that  the  agreement  of 
Walker  embodied  in  this  laper  was  accepted  by 
Mr.  and  3[rs.  Flagg,  and  was  for  a  time  acted 
on  by  both  them  and  Walker. 

Walker,  upon  the  transfer,  above  mentioned, 
bv  Flagg  of  the  property  of  the  latter,  paid  off 
all  or  nearly  all  of  the  unsecured  debts  of  Flagg, 
and  furnished  Mra.  Flagg  with  money  to  pay 
the  taxes  which  were  due  and  interest  due  and 
mipaid  on  the  residue  of  Flagg's  debts,  and  sup- 
plied Flagg  with  money  to  take  a  journey  for 
the  improvement  of  bis  bealtb.  The  money  so 
advanced  amounted  on  August  27, 1OT5,  to  over 
$11,000. 

Among  the  other  indebtedness  of  Fla<rg  there 
was  due  from  him  to  one  Soper  alwut  $5,000  in 
notes  and  on  open  accotuit.  Walker,  acting 
upon  the  advice  of  Flags,  sold  to  Qopex  the 
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tools  and  machinery  In  tbe  Empire  Machine 
Works,  and  as  part  consideration  tberefor  Soper 
acknowledged  payment  of  the  debt  due  to  him 
from  Flagg,  and  gave  his  notes  for  the  residue. 
Walker  also  leased  to  Soper,  by  the  advice  and 
with  the  consent  of  Flag^,  one  half  of  the  Em- 
pire Machine  Works  bmldings  for  $1,600  per 
year.  Walker  began  repairing 'the  tenement 
houses  so  as  to  put  them  In  good  condition  for 
renting.  Having  appointed  one  Da  Bois  as  his 
agent  to  look  after  the  proper^Tt  superintend 
the  repairs  which  he  had  begun  and  collect  the 
rents,  he  returned  to  his  home  in  Massachusetts. 

When  the  transfer  of  his  property  was  made 
by  Flagg  to  Walker  in  February,  1876,  there 
was  a  deed  of  trust  on  the  sixty-mne  acre  tract, 
known  as  "the  pasture,"  to  Corydon  Weed, 
trustee,  to  secure  $25,000  due  to  Hiram  Sfbley, 
bearing  Interest  at  the  rate  of  ten  per  cent  per 
annum,  payable  semi-annually,  ana  there  was  a 
mortgage  on  the  homestead  for  $9,000,  bearing 
like  interest.  In  November,  1876,  the  interest 
on  the  debt  due  to  Sibley  being  in  arr^r,  Weed, 
the  trustee,  by  virtue  of  a  power  contained  in 
the  deed  of  trust,  advertised  the  pasture  forsale^ 
and,  on  the  day  mentioned  in  the  notice,  sold  tt 
at  public  sale  to  Hiram  Sibley  for  $10,500. 

The  mortgage  for  $9,000  on  the  homestead 
was  purchased  oy  Walker  on  July  1, 1876,  the 
amount  paid,  principal  and  interest,  being 
$9,976.77. 

After  these  events,  on.  September  25, 1878,  [6641 
the  original  bill  in  this  case  was  filed  by  Mrs. 
Fiagg  against  Walker,  Sibl^,  Weed,  the  trust- 
ce,  and  her  husband,  William  F.  Plngg.  It  al- 
leged that  since  the  convcvanccs  made  by  her 
husband  to  Walker,  In  February,  1875,  the  for- 
mer hod  by  metne  conveyances  transferred  and 
conveyed  to  her  all  his  interest,  right  and  title 
in  and  to  said  real  estate  above  menUoncd,  re- 
ferring to  the  real  estate  conveyed  by  Flasi  to 
AValker,  and  all  personal  property  appertaining 
thereto,  or  that  went  into  the  hands  of  Samuel 
Walker.  The  bill  set  out  the  transfer  to  Walk- 
er by  Flagg  and  his  wife,  of  the  real  and  per^ 
sonat  estate  of  Flagg,  and  in  reference  thereto 
made  the  following  averments: 

' '  That  the  said  deeds  were  intended  by  said 
William  F.  Fla^  and  oratrix  to  secure  the  said 
Samuel  Walkerior  his  advances  to  be  made 
him,  as  above  set  forth,  and  as  a  further  secu- 
rity for  a  reasonable  compensation  to  1»  paid  to 
htm  for  the  rendition  of  such  services,  and  that 
he  might  out  of  the  sale  of  a  portion  of  said 
property  be  re-imbursed  for  such  advances  and 
comixsnsation.  It  was  also  agreed  •  •  •  that 
when  the  purpose  for  which  such  conveyance 
had  been  made  was  fully  completed,  the  said 
Samuel  Walker  was  to  reconvey  to  William  F. 
Flag!?,  or  to  oratrix,  as  they  might  elect,  at 
least  one  half  of  the  property  remainio'^  unsold 
and  undisposed  of,  and  should  keep  for  him- 
self and  for  his  compensation  a  portion  of  said 
Innds,  not  exceeding  one  half  of  the  residue, 
after  payment  of  all  debts."  The  lull  also 
averred  "  that,  shortly  after  receiving  the  said 
deeds  of  conveyance,  the  said  Samuel  Walker 
executed  a  statement  in  wriUog,  in  which  be 
set  forth  and  stated  to  your  oratrix  the  use  and 
purpose,  both  set  forth,  upon  which  the  said 
Samuel  Walker  had  received  the  s^d  property 
in  trust."  The  bill  charged  that  said  deeds  of 
conv^rancc  made  to  Samud  Walker,  while,  in 
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fact,  warranty  deeds,  were,  "In  equity,  no 
more  or  less  ttinn  mortgages,  made  to  secure 
said  Bamucl  Walker  for  his  advances  to  be  made 
by  him;  and  said  advances  were  to  be  sufficient 
In  amount  to  i>ay  all  indebtedness  of  said  Will- 
lam  F.  Flngg  to  other  persons  than  said  Samu- 
«1  Walker;  and  that  said  Samuel  Walker  was 
to  re-imburse  himself  outtrf  the  sales  to  be  made 
him." 

[665]  The  bill  alleged  that  Walker  neglected  and 
refused  to  furnish  money  to  pay  the  interest  on 
the  debt  to  Sibley,  secured  br  the  trust-deed  to 
Weed  on  the  pasture,  whicn  was  well  worth 
feO,000,  and  that,  had  It  not  been  for  the  con- 
veyance thereof  by  Flagg  to  Walker,  Flagg 
would  have  been  able  to  raise  money  to  pay  me 
Interest  on  the  debt  as  it  accrued,  or  comd  have 
made  a  new  loan  and  paid  off  Sibley's  claim  in 
full;  but  by  reason  of  the  conveyance  to  Walk- 
er he  was  unable  to  do  so;  and  that  Walker 
knowingly  and  willfully  permitted  Sibley,  by 
Weed,  nu  trustee,  to  sell  the  premises  at  a 
forced  sale  for  about  |10,000,  when  its  real 
value,  at  the  time  of  the  safe,  was  $80,000. 

The  bill  further  charged  as  follows:  "  That 
Walker,  as  to  the  real  estate  conveyed  to  him  by 
Flof^g,  18  to  be  taken  and  deemed  as  mor^gee 
thereof;  •  »  •  and  that  by  reason  of  the  execu- 
tion of  said  instrument  in  writing  by  Walker, 
as  the  purpose  for  which  he  received  said  con- 
veyance," said  conveyance  "  is  to  be  taken  and 
deemed  in  equity  asa  trust-deed  on  said  lands  "; 
and  that  Walker  should  "  be  charged  with  the 
value  of  all  thereal  estate  which,  in  fault  of  his 
said  trust,  he  hns  permitted  to  be  sold,  and 
thereby  alienated  from  said  William  F.  Flagg 
or  the  plaintiff,  and  is  likewise  to  be  charged 
with  a  reasfmable  rental  toIuooI  all  sud  prem- 


The  praver  of  the  bill  was  as  follows:  that 
Walker  might  be  charged  with  all  the  waste 
committed  or  permitted  by  him  on  the  property 
conveyed  to  him  by  Flagg,  and  with  the  value 
of  property  allowed  by  him  to  be  alienated;  the 
amount  of  t&xea  and  Interest  paid  by  Flagg  or 
the  plaintiCT,  with  interest  thereon;  and  that  he 
might  be  credited  with  what  he  had  paid  out  for 
Flagg  or  the  plaintiff,  with  interest,  and  that 
"  The  diflerence  between  the  said  'items'  should 
be  charged  to  said  Samuel  Walker  by  reason  of 
his  failure  to  act  as  trustee  as  aforesaid;  that 
said  mortgage  by  him  now heldupon  the  home- 
stead of  yuur  oratrix,  should  be  canceled;  that 
If  there  be  any  outstanding  claims  against  the 
said  William  F.  Flagg  which  were  liens  (or)  In- 
cumbraaces  at  the  time  of  the  conveyance  to 
him,  they  should  be  satisfied  and  paid  out  of  the 
decree  so  awarded  against  the  said  Samud 
[6661  Walker,  and  the  property  above  mentioned  now 
remaining  in  the  name  of  said  Samuel  Walker 
be  thereby  free,  clear  and  released  from  all  in- 
cumbrances and  liens;  and  that  said  Samuel 
Walker  should  be  decaeed  by  this  court  to  re- 
convey  the  residue  or  such  portion  thereof  as 
the  court  shall  decree  your  oratrix  is  entitled  to, 
by  proper  deeds  of  conveyance." 

Walker  filed  his  answer  alleging  that  he  came 
to  Illinois  at  the  rprjuest  of  Flagg  and  his  wife, 
and  upon  examination  of  Flag^s  affairs  found 
that  he  was  deeply  In  debt;  that  his  real  estate 
was  heavily  incumbered,  and  that  he  owed  a 
large  floating  debt  and  was  out  of  funds,  and 
that  all  of  hu  property  was  likely  to  be  taken 
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from  him  If  It  should  be  forced  to  sale;  but  that, 
after  a  full  investigation,  he  became  satloBed 
that  Flagg's  proper^,  with  good  management, 
was  worth  more  than  his  indebtedness,  and  that 
he  proposed  that  Flagg  should  convey  all  his 
property  to  him  and  let  bim  manage  his  busi- 
ness for  him;  that  Walker  agreed  that  he  would 
take  the  property  without  any  future  right  of 
control,  management  or  ownership  remaining 
In  Flagg,  and  would  pay  off  the  debts  of  Flagg 
specked  in  a  list  furnished  to  him  by  Flagg. 

Tbis  list  did  not  Include  the  debt  due  to  Sibley, 
and  he  refused  to  assume  that  debt  ud  wotud 
not  agree  to  pay  It  but  promised  that  be  would 
use  the  rents  and  profits  of  the  land  towards 
keeping  down  the  interest  on  the  Sibley  debt 
and  the  taxes,  and  if  he  could  sell  the  property 
BO  as  to  pay  the  debt,  he  would  do  so,  or  he 
would  convey  the  same  to  any  parties  to  whom 
Flagg  might  sell. 

He  denied  waste  or  mismanagement,  and 
averred  that  the  conveyance  to  him  was  abso- 
lute and  not  a  mortgage. 

He  alleged  that  he  Had  paid  oat  of  Us  own 
means  on  the  indebtedness  <tf  Flagg  $10,000 
more  than  he  had  realized  out  of  the  personal 
property  tmnsferred  to  him  by  Flagg,  in  addi- 
tion to  the  money  paid  for  the  trust-deed  or 
mortgage  on  the  homestead  proper^.  He  fur- 
ther alleged  that  the  whole  property  now  held 
by  him  would  not  bring  the  money  paid  out  by 
him  and  the  accumulated  intorest,  and  that  the 
amount  was  growing  larger  because  he  was  dfr 
prived  of  the  rents  and  profits  of  the  proper^. 

On  June  28, 1878,  Walker  filed  a  cross-bill,  to  [667] 
which  he  made  William  F.  F\agg  Maggie  R. 
Flagg  and  Hiram  Sibley  defendonts,  and  In 
whi(£  he  set  up  substantially  the  same  facta  as 
in  his  answer,  and  prayed  for  a  decree  that  his 
title  to  the  premises  be  confirmed,  and  that  the 
claim  of  the  defendants  to  any  title  thereto  be 
declared  null  and  void;  and  that  if,  upon  the 
final  hearing,  his  title  should  be  held  to  be  a 
mortgage,  an  account  might  be  taken  of  the 
amount  of  money  paid  out  by  him  in  considera- 
tion of  said  conveyances,  and  that  the  amount 
of  the  same,  togetlier  with  the  interert,  should 
be  declared  a  hen  upon  said  real  and  personal 
property,  and  that  in  default  of  payment  thereof 
a  strict  foredosure  might  be  granted. 

To  this  cross-bill,  by  leave  of  court,  the  orig- 
inal bill  of  Maggie  R  Flagg  was  made  to  stara 
as  an  answer. 

A  large  mass  of  evidence  having  been  takoi^ 
the  court,  on  August  S,  1870,  made  an  inter- 
locutory decree,  in  which  it  was  found  that 
Walker  held  said  real  and  pcnonal  proper^, 
conveyed  and  transferred  to  him  tfv  Flagg  m 
trust  lor  the  puiposes  expressed  in  tlie  declara- 
tion of  trust  made  by  Walker  on  April  IS,  1876, 
and  for  the  purpose  of  securityto  himself  for 
all  moneys  paid  out  him  f orFla^,  or  for  or 
on  behali  ofthe  propmy  of  Flagg;  that  Walker 
had  expended  large  sums  of  money  in  paying 
off  the  mdebtednesB  of  Flagg  and  in  taking  care 
of  and  repairing  the  property  and  in  necessary 
expenses  in  the  execution  of  the  trust,  in  paying 
off  and  discharging  liens  and  incumbrances 
upon  the  property,  for  all  of  which  he  was  en- 
titled to  a  first  uen  upon  said  real  estate  and 
upon  all  the  personal  property  conveyed  to  blm; 
that  Walker  assumodno  portion  of  thedebtdne 
and  owing    Flagg  to  Sibley,  beyond  what  the 
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land  covered  hj  the  mortgage  to  secure  It  might 
be  sold  for,  and  that  Wallcer  was  not  liable  lor 
any  damages  growing  out  of  said  Indebtedness 
on  said  mortg^e.  The  decree  declared  that  the 
acts  of  Walker  were  approred,  and  referred  the 
case  to  a  master,  to  state  an  account  between 
Walko-  and  William  F.  Flagg  and  3Iaggie  R. 
Flagg;  and  directed  that  the  master,  in  stating 
the  account,  should  not  charge  anything  for  any 
[668]  failure  on  the  part  of  Walker  to  sell  aoyof  the 
real  estate,  or  on  account  of  any  depreciaUon  of 
the  value  thereof. 

On  the  6th  of  September,  1879,  the  master 
filed  his  report,  in  which  he  credited  Walker 
with  tlic  sum  of  $28,096.63,  and  cMrged  him 
with  the  sum  of  $3,789.50,  leaving  a  balance 
due  to  Walker  of  $25,207.18. 

On  the  4tli  of  October,  1880,  the  court  en- 
tered H  final  decree  in  the  causo,  in  which  it 
was  found  that  there  was  duo  to  Walker  the 
sum  of  $25,207.13,  and  that  said  sum  was  a  first 
lieu  upon  the  proiwrty  conveyed  by  Flagg  to 
Walker  and  remaining  unsold;  that  said  prop- 
erty was  scant  security  for  said  indebteaness; 
that  said  William  F.  Flagg  was  insolvent;  and 
that  a  large  part  of  said  property  was  unoccu- 

fiied  and  deteriorating  in  value.  It  was  there- 
ore  decreed  that  Flagg  should  pay  to  Walker 
the  sum  of  $85,207.18,  with  6  per  cent  uilerest, 
and  also  the  costs  of  suit,  on  or  before  the  first 
day  of  April,  1881;  that  such  payment  being 
made.  Walker  should  reconvey  all  said  real  es- 
tate and  personal  property  by  quitclaim  deed 
and  cancel  and  discharge  the  indebtedness  of 
record ;  and  that  in  default  of  such  payment  on 
or  befoi-e  the  flret  of  April,  1881,  the  title  of 
Walker  to  all  of  the  real  estate  and  pcrsoool 
Iiroperty  conveyed  to  him  by  Flagg  and  not  al- 
ready disposed  of  should  become  absolute,  and 
the  title  of  William  F.  Flaeg  and  Maggie  R. 
Flagg  be  forever  barred  ana  foreclosed.  From 
this  decree  Maggie  R.  Flagg  and  William  F. 
Flapg  have  brought  this  appeal. 
The  appellants  make  no  objection  to  that 
TBTH  °^  ""^  decree  which  finds  the  balance  due 
to  Walker.  It  must,  therefore,  be  accepted  as 
a  fact  in  the  case,  that  the  sum  so  due,  over 
and  above  all  moneys  received  by  Walker  from 
the  property  conveyed  to  liirn  by  Flasfg,  was, 
on  October  4,  1880,  $25,207.13.  Nor  upon  this 
appeal  is  there  any  charge  of  waste  or  other 
mismanagement  by  Walker  of  Flfigg's  property, 
except  in  his  failure  to  furnish  money  to  pay 
tb6  accruing  interest  on  the  Sibley  debt,  and  in 
allowing  the  property  mortgaged  to  sefcure  it  to 
be  sold  at  a  sacrifice,  as  is  alleged,  under  the 
trust-deed.  It  is,  therefore,  virtually  conceded 
by  the  ap[>eUants  that,  in  all  other  respe*^. 
Walker's  administration  of  the  trust  was  honest 
and  faithful. 

But  the  appellants  complain  of  the  decree 
upon  the  following  grounds: 

Fir^.  Because  it  docs  not  hold  Walker  liable 
for  bis  breach  of  trust  in  not  providing  for  the 
payment  of  the  interest  on  the  Sibley  debt,  se- 
cured by  trust-deed  upon  the  pasture,  and  in 
allowing  it  to  be  brought  to  sale  without  com- 
petition or  anv  personal  attention  from  himself, 
and  to  be  sokT  for  $10,600,  when  it  ought  to 
have  brought  from  $60,000  to  $100,000. 

Second.  Because  ft  oiuers  a  strict  foreclosure, 
as  the  appellants  call  it.  of  the  orcmises  to 
Walker. 

1070 


T7i<rd.  Because  it  consolidates  the  advances 
made  and  expenses  incurred  by  Walker  in  the 
management  of  the  estate  with  the  amount  of 
mott^ige  or  trust-deed  upon  the  homesteaid,  and 
decrees  a  strict  foreclosure  for  the  whole  snm 
upon  all  the  property. 

We  do  not  think  dthcr  of  these  grounds  for 
reversal  well  founded.  The  evidence  makes  it 
perfectly  clear  that  the  terms  upon  which  Walk- 
er took  the  conveyance,  as  set  out  in  the  writ- 
ing executed  by  him  on  April  12,  1876,  were 
assented  to  by  Flagg  and  his  wife.  I^eitber  of 
them  ever  objected  to  the  writing,  or  after  its 
execution  expressed  the  slightest  dissent  from 
its  provisions  On  the  contrary^,  although  both 
Mr.  and  Mrs.  Flagg  were  examined  as  witnesses, 
neither  of  them  says  that  the  writing  was  not 
satisfactory  to  them,  or  that  they  did  not  ac- 
oept  it  as  showing  the  terms  upon  which  the 
transfer  of  Flagg's  inoperty  was  made  to  Walk- 
er. In  fact,  the  executicm  of  this  paper  to  re-  [Q72] 
fcrrcd  to  in  the  original  bill,  and  made  in  part 
the  basis  of  the  relief  therein  prayed  for  by  Mrs. 
Flagg;  and  her  counsel,  in  their  brief,  quote  it 
at  length,  and  insist  that  it  shows  the  trust  char- 
acter in  which  Walker  accepted  the  convey- 
ance, and  the  consideration  thereof.  Of  course 
Walker  is  bound  by  his  written  admission  of 
the  terms  upon  which  tiie  property  was  trans- 
ferred to  him. 

By  this  writing  Walker  agreed  to  pay  off  oU 
the  ascertained  indebtedness  of  Flagg,  except 
the  Sibley  debt,  and  as  to  tbat  he  wus  only  to 
pay  so  much  of  it  as  could  bo  made  out  of  a 
saleof  the  land.'!  mortgaged  to  secure  it.  Walker 
did  in  fact  pay  oft  all  the  other  inde1>todn<;ss  of 
Flagg.  The  complaint  made  ugaiust  him  is, 
that  he  did  not  furnish  money  to  i>n^'  the  ^ililey 
debt,  orsufljcienttokucpdownthc  luicrcst.  but 
made  default  in  the  payment  of  interest,  and 
thus  allowed  the  propd^to  be  sacrificed  at  a 
forced  sale. 

It  must  be  conceded  that  in  accepting  the  oon- 
veyaiiccof  the  property  Walker  becamea  trustee 
to  manage  the  property  and  pay  off  the  debts  ot 
Flagg  uccording  to  the  terms  of  the  trust,  and 
should  be  held  liable  for  a  faithful  discharge 
of  his  trust.  But  tilts  liability  was  im^Kised 
upon  him  on  the  condition  and  with  the  under- 
standing that  bu  was  to  be  allowed  the  undis- 
turbed possession  and  manamment  of  the  prop- 
erty transferred  to  him,  and  reception  of  the 
rents  and  profits,  which  the  testunony  ^ows 
exceeded  $S,000  per  annum.  It  was  to  giva 
him  this  undisturbed  possession  and  control 
tliat  Uie  transfer  of  the  property  was  made  to 
him. 

The  evidence  shows  that  Walker,  after  the 
conveyance  to  him.  did  furnish  money  sufficient 
to  pay  off  the  interest  for  six  moutlis  due  on 
the  Sibley  debt.  Italso  shows  that  Flagg.  hav- 
ing been  absent  from  home  for  five  or  six  weeks 
in  the  spring  of  1875,  returned  with  greatly  im- 
proved health,  in  the  latter  part  of  April.  Hft 
at  once  claimed  as  his  own  all  the  property 
which  he  had  conveyed  or  transferred  to  Walk- 
er. He  stopped  the  repairs  which  Walker  had 
begim  on  the  tenement  houses,  drove  off  the 
workmen,  refused  to  recognize  Du  Bois,  the 
agent  appointed  by  Walker  to  take  care  of  the 

Sropcrty  and  collect  the  rents,  and  before  the   
rst  of  August  he  had  resumed  possession  of  all  [6TS] 
the  property  be  had  conveyed  and  delivered  to 
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Walker,  both  real  and  personal,  and  from  that 
time  on  until  the  filing  of  the  original  bill,  on 
September  25, 1878,  had  collected  and  enjoyed 
aU  the  rents  andprofitsof  the  real  estate  except 
of  such  part  as  Fla{»  and  wife  had  undertaken 
to  sell  and  dispose  ofT  or  such  as  liad  been  sold 
under  mortga^  or  other  incumbrances.  In 
^ort,  within  less  than  five  montlis  after  Flagg 
had  transferred  his  property  to  Walker  and  put 
him  in  possession  thereof,  and  after  Walker 
had  paid  a  large  sum  up<m  Flagg's  iodebted- 
neas,  the  latter  repudiated,  as  far  as  he  could, 
the  transfer  of  the  property  and  resumed  pos- 
BesaioQ  of  it  as  if  no  conveyance  thereof  nad 
been  made.  Since  that  time  he  had,  with 
Walker's  consent,  sold  and  disposed  of  a  large 
part  of  the  property  conveyed  (o  Walker  and 
appropriated  the  proceeds  and,  until  the  date 
of  the  fi  nal  decree,  he  had  enjoyed  and  managed 
the  residue  without  interference  from  Walker 
or  his  agents.  By  Uie  tacit  consent  of  Walker, 
the  management  of  the  property  was  recommit- 
ted to  Fhig^;;  he  was  allowed  the  undisturbed 
control  of  it;  he  was  permitted  to  contract  for 
ibc  sale  of  a  large  part  of  ttie  trust  property, 
and  Walker  made  deeds  therefor  whenever  re- 
quested by  Flagg,  until  only  sufQcient  was  left 
to  afford  what  tbe  Circuit  Court  found  to  be 
but  a  scant  security  for  Walker's  advances. 

It  was  after  Flagg  had  himself  in  this  manner 
interfered  with  the  execution  of  his  trust  by 
Walker,  and,  in  effect,  had  released  Walker 
from  all  duty  as  trustee,  that  he  called  u^n  the 
latter  to  provide  money  to  pay  another  install- 
ment of  interest  on  the  Sibley  debt.  This 
Walker  declined  to  do;  but,  at  Flagg's  re- 
quest, he  executed  a  conveyance  of  a  lot,  part  of 
the  property  transferred  to  him,  and  oat  of  the 
proceeds  Flagg  paid  one  installment  of  the  in- 
terest due  on  the  Sibley  debt. 

It  was  in  November,  1876.  about  Bisteen 
months  after  Flugg  had  resumed  possession  of 
his  property  and  undertaken  its  management, 
and  was  in  receipt  of  its  rents  and  proms,  that 
the  pasture  was  sold  by  Weed,  the  trustee,  at 
public  sale,  for  default  in  the  payment  of  in- 
terest due  on  the  Sibley  debt 

It  ia  clear  that  under  the  declaration  of  trust 
of  April  12, 1875,  Walkerwasnot  bound  lo  ad- 
4]  vance,  out  of  liis  own  means,  money  to  pay  the 
principal  or  interest  on  the  Sibley  debt.  He 
was  only  bound  to  apply  the  rents  and  profits 
to  the  satisfaction  of  interest.  Upon  what 
ground,  thcrefoi-e,  any  Just  complamt  can  be 
mode  against  him  for  not  keeping  down  the  in- 
terest or  paying  the  principal  of  the  debt  after 
Flagg  had  resumed  the  possession  and  manage- 
ment of  his  property  and  was  receiving  its  rents 
and  profits,  it  is  not  easy  to  see.  But  u  Walker 
had  agreed  to  advance  money  out  of  his  own 
means  to  keep  down  tbe  interest,  the  conduct 
of  Flagg  in  disregarding  his  conveyance  to 
Walker,  and  in  resuming  possession  of  the 
property,  would  have  released  Walker  from  his 
engagement. 

We  do  not,  therefore,  find  it  necessary  to  ex- 
amine the  question  whether  the  property  was 
sold  at  a  sacrifice  or  not.  There  is  great  conflict 
in  the  testimony  on  tble  subject;  but,  as 
Walker,  under  the  circumstances  which  we 
have  stated,  was  under  no  oUigation  to  carry 
out  an  agreement  which  Flagg  had  repudiated 
and  made  impossible  of  peifornunce,  that  ques- 
ilS  U.  & 


tion  is  immaterial.  Walker  was  not  liable  for 
any  loss,  if  there  was  a  loss,  resulting  from  the 
sole  of  the  property  covered  by  the  trust^lced  to 
secure  the  Sibley  debt.  The  proceeds  of  the 
property  by  which  the  debt  was  secured  have 
been  applied  to  its  payment,  and  that  is  all  that 
Walker  agreed,  in  any  event,  should  be  done. 

The  next  ground  upon  which  the  decree  of  the 
Circuit  Court  is  complained  of  is.thnt  tbe  court 
decreed  a  strict  foreclosure  of  the  property  to 
Walker,  thus  cutting  off  the  statutory  right  of 
redemption,  and  also  cutting  off  the  benefits  of 
a  public  sale. 

The  contention  of  appellants'  counsel  is  that 
if  Walker  is  to  be  considered  as  a  mortgngee  and 
entitled  to  the  rights  of  a  mortgagee,  the  court 
should  have  decreed  a  sale,  and  not  a  strict  fore- 
closure. 

The  provisions  of  the  statute  law  of  Illinois 
on  which  this  assignment  of  error  is  based,  are 
as  follows: 

Revised  Statutes,  ch.  77,  sec.  18:  "  When  any 
real  estate  is  sold  by  virtue  of  an  execution, 
judgment  or  decree  of  foreclosure  of  mortgage, 
or  enforcement  of  mechanic's  lien  or  vendor's 
lien,  or  for  tbe  payment  of  money,  it  shall  be 
the  duty  of  the  sheriff,  master  in  chancery  or  [671! 
other  olHcer,  instead  of  executing  a  deed  for  the 
premises  sold,  to  give  the  purchaser  a  certificate 
describing  tho  premises  purchased  bj  him, 
showing  tbe  amount  paid  therefor,  or,  if  pur- 
chased by  the  person  in  whose  favor  the  execu- 
tion or  decree  is,  the  amount  of  his  bid,  the  time 
when  the  purchaser  will  be  entitled  to  a  deed, 
unless  the  premises  shall  be  redeemed,  as  pro- 
vided in  this  Act" 

Section  18  provides,  in  substance,  that  any 
defendant,  bis  heirs,  adminiRtratois  or  assigns, 
or  any  person  interested  in  the  premises  under 
the  defendant,  may  redeem  the  pro|Wrty  so  sold 
by  paving  to  the  purchaser,  or  the  officer  who 
sold  the  same,  for  tbe  benefit  of  the  purchaser, 
the  sum  of  money forwhich  tbe  premises  were 
bid  off,  withinterest  from  the  time  of  sale,  and 
upon  such  payment  tbe  sale  and  certifiniti-  shall 
be  void. 

It  will  be  observed  that  it  is  only  in  the  case 
where  the  court  orders  a  sale,  that  ilicre  is  any 
right  of  redemption,  do  that  this  !i>^slgniTicut 
or  error  is  resolved  into  the  contention,  that  it 
was  the  duty  of  tbe  court  to  order  a  s;ile,  so  as 
to  give  the  plaintiff  a  chance  to  redeem. 

But  it  ho£  been  repeatedly  held  by  tbe  Su- 

gremc  Court  of  Illinois  that  tbe  courts  of  that 
tate  may  under  certain  circumstances  dccrrc  a 
strict  foreclosure.  Johnson  v.  Bunnell,  15  111., 
97;  Wilwn  V.  GH^r,  19  HI.,  49;  Weiner  v. 
Heitz.  17  111.,  259;  Stephem  v.  Bickndl,  27  111., 
444;  FarreU  v.  Parlier,  50  111..  274;  Jioyer  v. 
Boyer,  89  III.,  447.  A  mortgagor  or  other  cred- 
itor has  not,  tiierefore,  in  every  case  the  right  to- 
insist  that  the  court  shall  order  a  sale. 

It  is  settled  by  the  decisions  of  that  court,  that 
when  the  property  Is  of  less  value  than  tbe  debt 
forwhich  it  ia  mortgaged,  and  the  mortgagor  is 
insolvent,  and  the  mortgagee  is  willing  to  take 
the  property  in  discharge  of  the  debt,  the  court 
ia  justified  in  decreeing  a  strict  foreclosure, 
unless  there  are  other  iucumbrancers,  pur* 
chasersof  the  equity  of  redemption,  or  creditors 
to  object. 

The  evidence  satisfies  us  that  a  public  sale  tot 
cash  of  the  trust  property  now  remuningundia- 
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posed  of  would  fall  short  of  paying  the  ad- 
vances of  Walker,  which  now  amount  to  near 
$30,000,  and  that  Flagg  ia  insolvent.  He  does 
[676]  not  8m>eu  to  be  the  owner  of  any  assets,  and 
Sibley  bes  an  unsatisfied  judgment  against  bim 
for  $18,085.22,  with  interest  from  February  8, 
1878.  Flagg  is  under  no  personal  liability  to 
Walker  for  the  advances  made  by  the  latter, 
and  if  Walker  gets  title  to  the  property  in  ques- 
tion under  the  decree  of  the  Circuit  Court,  he  is 
entitled  to  no  other  relief  against  Flagg.  The 
property  satisfles  his  demand.  There  are  no 
otlier  incumbrancers,  and  no  purchasers  of  the 
equity  of  redemption,  and  Sibley  is  the  only 
cniditor,  and  he,  although  a  party  to  the  decree 
of  the  Circuit  Court,  has  not  appealed.  This  is, 
therefore,  a  cose  where,  if  the  suit  was  for  the 
foreclosure  of  a  mortc«ge,  the  court  might,  ac- 
f»}rding  to  the  local  law,  decree  a  strict  fore- 
closure. 

But  Uiere  is  no  mortgage  in  this  case,  and  this 
suit  is  not  brought  for  the  foreclosure  of  a  mort- 
gage or  other  lien,  or  to  enforce  the  payment  of 
money  by  sale.  The  original  bill  fifed  by  Mrs. 
Flagg  was  for  the  settlement  of  a  trust  and  the 
redeniption  of  real  estate  in  the  hands  of  the 
trustee,  from  liens  alleged  to  be  in  the  nature  of 
a  mortgage  for  moneyadvanced  by  him  for  the 
purpose  of  the  trust.  The  claim  of  the  bill  was, 
that.  aUhough  the  defendant  Walker  had  ad- 
vanced mouey  to  pay  the  debt  of  Flagg,  which 
was  a  lien  upon  the  property  held  by  him  in 
trust,  yet  he  had  neglected  his  trust  and  wasted 
the  trust  estate,  aoa  that  the  money  lost  to  the 
trust  property  by  his  neglect  and  waste  should 
be  charged  against  the  moneys  advanced  by 
bim,  and  tliat  upon  a  just  and  fair  settlement 
there  would  be  nothing  due  the  tinstee  for  his 
advances,  and  the  prayer  was  for  a  reconvey- 
ance by  the  tnislce. 

The  cross-bill  of  Walker  averred  that  the  oon- 
veyaace  by  Flagg  to  him  was  absolute,  and 
prayed  that  it  might  be  confirmed,  and  his  right 
to  the  peaceable  and  quiet  enjoyment  estab- 
lished ;  but  if  the  court  should  be  of  opinion  that 
his  title  to  the  property  was  to  be  considered  a 
mortgage,  that  the  amount  due  him  from  Flagg 
might  be  declared  a  lien  thereon,  and  if  the  sum 
to  due  was  not  paid  within  a  day  to  be  fixed  by 
the  court,  the  conveyance  already  made  to  him 
of  the  property  should  be  declared  absolute. 

In  view  of  tne  declaration  of  trust  mode  by 
[677]  ^allier  ou  April  12, 187S,  it  is  clear  that  the 
transaction  between  Flagg  and  Walker  was  not 
a  mortgage.  A  mortgage  is  a  deed  whereby 
one  giants  to  another  lands,  upon  condiUon  that 
if  the  mortgagor  shall  pay  a  certain  sum  of 
money,  or  do  some  other  act  therein  specified,  at 
a  day  certain,  the  grant  shall  be  void.  Otmard 
V.  Jm.  Go.,  1  Pet.,  386;  Montgomery  v.  Bruere, 
1  South.  (N.  J.),  208;  Erskine  v.  Tovmaend,  3 
Mass.,  405;  lAind  v.  Lund,  1  N.  H.,  41.  In 
this  case,  there  was  a  conveyance  by  Flagg  to 
Walker  of  certain  property  to  be  adminlstCTed 
and  sold  by  the  latter,  and  in  condderation  of 
the  conveyance  Walker  agreed  to  pay  certain 
specified  debts  owing  by  Flagg,  and  if,  after 
the  payment  of  the  debts,  there  was  any  residue 
resulting  from  the  sale  of  the  property,  to  pay 
Fla^  one  half  of  such  residue.  The  convey- 
ance was  made  to  secure  neither  the  payment 
of  any  money  nor  the  performance  of  any  act 
by  Flagg.   All  the  mouey  to  be  paid  was  to  be 
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Eid  by  Walker;  all  the  acts  to  be  done  were  to 
done  by  him.  There  was  no  agreement  by 
Flagg  to  pay  Walker  any  money  in  any  event 
Flt^  never  owed  Walker  any  mon^  by  rea- 
son the  matters  shown  by  me  renwd  in  this 
case,  and  never  came  under  any  obliration  to 
him.  Walker  was  to  re-imburse  himsm  out  of 
the  property  conveyed  to  him  by  F^g,  and  the 
parties  never  contemplated  a  reconveyance  by 
Walker  to  Flag^  of  the  property  in  question. 
We  are  not  requii-ed  to  apply  to  such  a  trons- 
action  the  rules  prescribed  by  the  Statute  of  Dli- 
nois  for  the  foreclosure  of  a  mortgage.  It  is 
the  case  of  a  trust.  The  bill  was  Sled  for  set- 
tlement of  the  tnist,  and  the  question  we  are  to 
decide  is  whether,  under  Uie  circumstances 
shown  by  the  testimony,  the  appdlants  are  en- 
titled,  as  matter  of  eqtuty  and  right,  to  havo  a 
sale  of  the  promises. 

The  only  interest  which  remained  to  Flagg  in 
the  property  conveyed  by  him  to  Walker  was 
his  right  to  receive  one  half  the  net  proceeds  of 
its  sale,  after  repayment  to  Walker  of  all  the 
moneys  advanced  by  bim  for  Flag^,  and  the 
exp'jnses  incurred  in  the  administration  of  the 
trurt.  But  the  decree  of  the  Circuit  Court  has 
in  effect  given  the  appellants  the  entire  net  pro- 
cetfds  of  the  property  after  the  payment  of 
Walker's  advances;  for,  on  the  payment  by 
Flagg  within  six  months  of  the  sum  found  dtic  [•"' 
to  Walker,  it  directs  a  reconveyance  of  all  the 
trust  property  remaining  unsold.  UpoQ  the 
averments  of  their  bill  they  have  no  right  to  de- 
mand a  sale.  The  property  was  conveyed  to 
Walker  to  dispose  of  at  pleasure  and  acironling 
to  his  best  juugment,  and  he  was  in  all  things 
to  be  the  solo  judge  of  the  time  and  manner  of 
using  and  disposing  of  said  property.  Tbe 
right  thus  to  dispose  <rf  It  he  had  bought  and 
paid  for,  and  he  could  not  be  deprived  of  it  un- 
less he  was  wrongfully  using  it  to  the  damage 
of  the  Flaggs.  There  is  no  charge  in  the  bill 
that  he  has  abused  that  discretion,  or  that  the 
neglect  to  sell  at  the  present  time  would  result 
in  loss  to  the  appellants. 

The  prayer  of  the  original  bill  was  not  for  a 
sale,  but  for  a  reconveyance  by  Walker  to  the 
appellants  of  the  trust  property  still  remainiug 
in  his  name.  The  decree  of  the  Circuit  Court  is 
in  accordance  with  their  prayer,  first,  however, 
requiring  a  rejiayment  to  Walker  of  his  ad- 
vances. It  does  not,  therefore,  lie  in  the  mouths 
of  the  appellants  to  object  that  the  decree  does 
not  order  a  sale,  which  they  did  not  for 
and  which  they  have  not  shown  themselves  to 
be  entitled  to  demand  as  a  matter  right. 

Tbe  last  objection  to  the  decree  <rf  tbe  Circuit 
Court  is  that  it  included  the  amount  paid  by 
Walker  for  the  mortgage  or  trus^deed  upon  the 
homestead,  with  the  advances  made  by  bim  and 
tiie  expenses  incurred  in  tbe  management  of  the 
trust,  and  de<»«ed  a  strict  foreclosure  for  the 
whote  stun  upm  all  the  property.  The  conten- 
tion of  appellantB  is,  that  for  the  sum  paid  by 
Walker  for  the  purchase  of  this  mortgage,  he 
should  be  limited  for  his  security.lo  the  property 
covered  by  the  mortgage.  But  there  ia  no  war- 
rant for  this  claim  in  the  declaraticm  of  trust  of 
April  13,1876.  Tbemortg^onthebomeslead 
was  one  of  the  debts  whichl^ker  had  e^iiesaly 
agreed  to  pay,  and  it  ma  the  mideratanding 
that  he  was  to  be  rfr-imbnrsed  for  his  advances, 
not  merely  out  of  the  mortgaged  premises  but 
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out  of  the  procecda  of  all  the  property  conveyed 
to  him  by  Flagg,  so  far  as  they  might  be  dcc- 
essary.  For  the  purpose  of  securing  Walker, 
the  whole  property  was  regarded  and  treated 
[679]  ^  the  parties  as  an  entirely.  The  fact  that 
Walker's  payment  of  the  mortgage  debt  took 
the  form  of  a  purchase  ot  the  mortgage  lien 
doK  not  deprive  him  of  that  securi^. 

We  find  no  error  in  the  proceedings  and  de- 
cree of  the  Cii-cuit  Court.  But  as  the  time  lim- 
ited by  the  decree,  to  wit:  April  1,  1881,  for 
the  payment  to  Walker  by  W.  F,  Flajrg,  or 
some  one  of  the  defendants  to  the  cross-hili,  of 
the  said  sum  of  $25,307.18,  with  Interest,  has 
passed,  we  ihiak  the  time  for  such  payment 
should  be  extended.  The  appellants  while  they 
were  litigating  their  rights  with  Walker  in  this 
court,  having  given  an  appeal  bond  which  su- 
perseded the  decree  of  the  Circuit  Court,  were 
not  required  to  make  the  payment. 

We  therefore  direct  that  the  decree  of  the 
Circuit  Court  be  so  modified  as  to  extend  the 
time  for  the  payment  of  tbe  sum  coming  to 
Walker  for  the  period  of  six  months  from  the 
filing  of  the  mandate  of  this  court  in  the  Cir- 
cuit Court;  and,  as  6o  modified,  the  decree  qfVte 
{Xreuit  Court  it  affirmed. 
True  copy.  Tost: 

Janius  U.  UoKenney,  Clerk,  Sup.  Court,  V.  S. 


EHMA  V.  BROWN,  Admrx.  of  Jahss 
Bbown,  Deceased,  Appt., 

V. 

UNITED  STATES. 

(See  S.  C.,  Reporter's  od.,  668-674.) 

Rule  OB  to  construction  of  ttatute»—Aet  <^  Aug. 
S,  ISGl—pay  of  TMttd  offieere— order  retiring 
officer— retired  officer's  pa^. 

1.  CoDtemDoraDBOus  construction  which  Is  unt- 
foriD,  riven  to  a  statute  by  those  charged  with  tbo 
duty  of  executing  it,  ougbt  not  to  be  overruled 
w  f  t  nou  t  coxc  n  t  reasone. 

2.  Section  23  of  the  Act  of  Congress  of  1861,  Inre- 
gfl  rd  to  placing  navy  offloers  on  the  retired  Itat,  ap- 
plies to  warruntoffloen  aewenastooommUsioned 
officcra. 

3.  Section  5  of  tbe  Act  of  ISTOappUes  only  to  the 
pny  of  onicera  on  tbe  retired  list,  and  not  to  the 
compensation  of  officers  retired  on  furlough  pay, 
and  did  cot  nlwtish  the  furloii^rh  pay  list. 

4.  An  administrator  of  a  rctiron  naval  officer  can- 
not object  to  the  order  retiring  the  officer  for  a  de- 
Tect  or  Irregulnritv,  after  the  officer  himself  hasao- 
qiilesced  in  the  order  duriuR  bis  Itfetlme. 

5.  A  naval  officer,  retired  on  furlough  pay.Isentl- 
tlcd  to  ono  half  of  that  to  which  he  would  have 
been  entitled  if  on  leave  of  abeence  on  tbo  active 
list,  and  Is  rot  entitled  to  longevity  pay.  Tbomley 
V.  U.  S.,  «n(r,  followed. 

[No.  1S45.] 

Argued  Jan,  IS,  1885.   Decided  Mar.  t,  1886. 

APPEAL  from  the  Court  of  Claims.  The  his- 
tory and  facts  of  the  case  appear  In  the  opin- 
ion of  the  court. 

Metsre.  Robert  B.  Unes  and  John  Paul 
Jonee,  for  appellant. 

Mr.  S.  F.  PliilU|».&ffettt»?^ff0n.,  for  ap- 
pellee. 

Mr.  Justice  Woods  delivered  Hie  opinion  of 

the  court: 

James  Brown,  the  intestate  of  tbe  appellant, 
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'  was  a  boatswain  in  the  United  States  Navy. 
The  petition  in  this  case  was  filed  against  the 
United  States  by  the  Administratrix  of  his  es- 
tate in  the  Court  of  Claims,  to  recover  a  bal-  [569] 
ance  of  pay  which  she  alleged  was  due  to  Brown 
at  his  death.  The  Court  of  Claims  found  tbe 
following  facts:  Brown,  the  decedent,  was  ap* 
pointed  a  boatswain  in  the  Navy  of  the  United 
States  Jftnuarjr4, 1863.  On  October  22,  1873, 
the  naval  retiring  board,  before  which  he  had 
been  ordered  by  the  Secretary  of  the  Navy 
under  the  provisions  of  section  28  of  the  Act 
of  August  8, 1861, 12  Stat  at  L.,  291,  reported 
that  he  was  incapacitated  from  performing  tlie 
duties  of  his  office,  and  that  there  was  no  evi- 
dence that  such  incapacity  was  the  xesult  of  any 
inddent  of  tbe  service.  He  was  accordingly, 
upon  the  day  last  mentioned,  by  order  of  the 
President,  retired  on  furlough  pav.  From  Oc- 
tober 22,  1872;  to  June  80, 1875,  Brown  received 
pay  at  the  rate  of  $900  per  aouum,  and  from 
July  1, 1875,  to  June  6, 1870,  at  the  rate  of  $500 
per  annum.   Onthe  day  lastnamed  he  died. 

The  court  further  found  that  the  Acts  of  Au- 
gust 8, 1861, 13  Stat  at  L.,  290,  and  of  Decem- 
ber 21,1861, 13  Statat  L., 839,  were  soouafter 
tlieir  enactment  construed  by  the  President  and 
Navy  Department  to  include  warrant  officers, 
and  under  that  construction  it  had  been  the 
uniform  practice  of  the  President  to  place  war- 
rant officers  on  the  retired  list,  and  la^  num- 
bers of  these  offlcera  had  been  so  retirm.  No 

Srotest  or  objection  was  made  by  Brown  durins 
is  lifetime  either  to  his  retirement  or  rate  i» 
pay.  The  accounting  officers  of  the  Treasury 
bad  uniformly  held  that  longevity  pay  to  re- 
tired officers  was  not  authorize  by  section  1098 
of  tbe  Revised  Statutes. 

From  these  flodiDgs  of  fact  the  Court  of 
Claims  deduced,  as  a  conclusion  of  law,  that 
Brown  was  I^;ally  placed  on  the  retired  tist 
and  had  received  the  foU  amount  of  pay  allowed 
himby  law  andwas  not  entitled  torecover,  and 
entered  judgment  dismissing  the  petition.  The 
appeal  of  ue  petitioner  brings  that  judgment 
under  review. 

It  is  not  denied  that  up  to  Julv  1, 1875,  Brown  [570] 
received  all  the  pay  to  which  he  was  entitled. 

The  first  contention  of  the  appellant  is  that 
the  placing  of  Brown  on  tiie  retired  list  was  un- 
authorized by  law,  and  that  he  was  therefore 
entitled  to  the  full  pay  of  a  boatswain  from  July 
1, 1875,  up  to  the  time  of  his  death. 

Section  23  of  the  Act  of  August  8, 1861,  13 
Stat.  St  L. ,  291,by  authority  of  which  the  Presi- 
dent assumed  to  retire  Brown,  reads  as  follows: 
"  That,  whenever  any  officer  of  the  navy,  on 
bein^  ordered  to  perform  tiie  duties  appropriate 
to  his  commission,  shall  report  himself  unable 
to  comply  with  such  order,  or  whenever,  in 
the  judgment  of  the  President  of  the  United 
States,  an  officer  of  the  navy  shall  be  In  any  wa^ 
incapacitated  from  performing  the  duties  of  bis 
office,  the  President,  at  his  discretion,  shall  di- 
rect the  Secretary  of  the  Navy  to  refer  the  case 
of  such  officer  to  a  board.  «  •  *  The  board, 
whenever  it  finds  an  officer  incapacitated  for 
active  service,  will  report  whether,  in  its  judg- 
ment, the  incapacity  result  from  lon^  and  xaitJi- 
ful  service,  from  wounds  or  injunes  received 
in  tiie  tine  of  duty,  from  sickness  or  exposure 
therein,  or  from  any  other  incident  of  the  serv- 
ice; if  so,  and  the  Present  aiffgmn  of  such 
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lodgment,  the  disabled  officer  shall  thereupon 
be  placed  upon  the  list  of  retired  officers  accord* 
ing  to  the  provisions  of  this  Act.  But  if  such 
disaUlity  or  incompetency  proceeded  from  other 
Cttuaea.  and  the  President  omcur  in  opinion 
iritb  tin  board,  the  officer  may  be  retired  upon 
fuiiough  pay,  or  he  shall  be  wholly  retired  from 
the  service  with  one  year's  pav,  at  the  discre- 
tion of  the  Frerident,  and  in  this  last  case  his 
name  shall  be  wholfy  omitted  from  the  navy 
re^ster." 

The  appellant  asserts  that  this  section  applies 
only  to  commissioned  cdBoers  and  not  to  war- 
rant officers,  to  whltdi  lattor  class  Brown  be- 
longed. 

It  must  be  conceded  that  were  the  qneetion  a 
new  one,  the  true  construction  of  the  section 
would  be  open  to  doubt.  But  the  findings  of 
the  Court  of  Claims  show  that  soon  after  the 
enactment  of  the  Act  the  President  and  the 
Navy  Department  construed  the  section  to  in- 
clude warrant  as  well  as  commissioned  officers, 

rSTi  1  '^'^  '^^^  uniformly 
L** '     adhered  to  that  construction,  and  that  under  its 

EroTislons  large  numbers  of  warrant  officers 
ave  been  retiied.  This  contemporaneous  and 
uniform  interpretation  ia  entitled  to  weight  In 
the  construction  of  the  law,  and  in  a  case  of 
doubt  otight  to  turn  tiie  scale. 

In  JBfuordi  t.  Darig,  IS  Wheat ,  306,  it  was 
said  ^  this  court  that  "  In  the  construction  ot 
a  doubtful  and  ambiguous  law  the  contempo- 
raneous conBtnictlon  of  those  who  were  called 
upon  to  act  under  the  law,  and  were  appointed 
to  carry  its  provisions  into  effect,  Is  entiUed  to 
great  respect. "  This  case  is  dted  upon  this  point 
with  approval  in  Atk<n$  v.  DinntcgTaHng  Co., 
18  ■Wall.,  801  [86  U.  S.,  XXI..  844]:  amailit  v. 
Jlife,28WalL88a[9OU.8.,XMII.,40];  U. 
a,  PufA,  90  U.  S.,  265  [XXV.,  8221;  and  in 
U.  a.  T.  Moore,  »5  U.  8.,  768  [XXTV.,  589].  In 
the  case  last  mentioned  the  court  said  that  ^'The 
construction  given  to  a  statute  by  those  charged 
with  the  duty  of  executing  it  ought  not  to  be 
overruled  without  cogent  reasons.  The  officers 
concerned  are  usually  able  men  and  masters 
the  subject.  Not  unfrequently  ^ey  are  the 
draftsmen  of  the  laws  th^  are  auerwaras  <»Ucd 
upon  to  interpret."  And  In  the  case  of  U.  8,  v. 
Pugh,  the  court  said:  "  While,  therefore,  the 
question,"  the  construction  of  the  Abandoned 
and  Captured  Property  Act,  "is  one  by  no 
means  free  from  doubt,  we  are  not  inclined  to 
interfere  at  this  late  day  with  a  rule  which  has 
been  acted  on  by  the  Court  of  Claims  and  the 
Executive  for  so  long  a  time."  See,  also,  U.  8.y. 
State  Bankof  North  Carotim,  6  Pet.,  29;  U.  8. 
V.  Alexander,  18  Wall.,  mr79U.S.,XX.,8811; 
Peabody  v.  Stark,  16  WalL,  240  [88  U.  8.,  XXI., 
811]:  and  Halin  t.  n.  8.,  107  U.  8.,  402 
[XXVn.,  637]. 

These  authmties  justify  us  in  adhering  to  the 
construction  of  the  law  under  consideration, 
adopted  by  the  Executive  Department  of  the 
Government,  and  are  conclusive  against  the 
contention  of  appellant,  tlut  section  28  irf  the 
Act  of  August  8, 1861,  did  not  apply  to  warrant 
officers. 

The  appellant  next  contends  that  the  retire- 
ment of  Brown  was  ill^al,  because  at  the  time 
of  Ids  rettremoit  no  officer  could  be  placed  on 
the  retired  list  for  disabiU^  not  originating  in 
the  line  of  du^.  The  theory  nf  this  contention 
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seems  to  be  this:  the  statnte  leqniied  that  all 
officers  retired  for  dlsablli^  or  Incompetency  r^nmi 
not  resulting  from  long  and  faithful  service,  ot  lotxj 
wounds  or  injuries  received  In  the  line  of  duty, 
or  from  sickneasor  exposure  tlwein,  shoolkl  o6 
retired  on  furiough  pay,  and,  as  sections  8,  Sand 
19  of  the  Naval  Appropriation  Act  of  July  18, 
1870, 16  Stat,  at  L.,  821,  abolished  tiie furlou^ 
pay  list,  the  President  was  only  authorized  to 
retire  Brown  wholly  from  the  service  with  one 
year's  pay.  We  think  it  fa  clear  that  the  secti<n» 
of  the  statute  referred  to  were  not  intended  to 
abolish  the  furlough  par  llM.  So  far  as  thw 
nSxst  to  retired  officers,  wty  api^y  to  the  retirea 
Ust  and  not  the  retired  list  on  furlough  pay.  For 
thirty  years  the  legislation  of  Congress  oas  dJ- 
Tided  retired  naval  officers  into  two  classes.  By 
section  2  of  the  Act  of  February  28, 16S5,  10 
Stat,  at  L.,  Old,  the  officers  on  the  retired,  or,  as 
it  was  then  designated,  reserved  list,  were  di- 
vided into  those  entitled  to  receive  leave  of  ab- 
sence pay  and  those  entitied  to  receive  furiougb 
pay.  The  distinction  between  the  two  closaea  of 
retired  officers  has  been  preserved  down  to  the 

S resent  time.  Thus,  In  section  8  of  tbe  Act  of 
onuarv  16, 1857, 11  Stat,  at  L.,  154,  It  was  pro- 
vided uiat  the  Prudent  should  be  authorized  to 
transfer  any  officer  from  the  furlough.to  the  re- 
served pay,  list.  By  section  28  of  the  Act  of 
August  ^  1861,  13  StaL  at  L..  200,  201.  by 
virtue  of  whicfa  Brown  was  retired,  it  was  pro- 
vided that  officers  incapacitated  for  active  serv- 
ice from  long  service,  wounds,  etc.,  should  be 
placed  on  the  list  of  retired  officers,  but  those 
incapacitated  from  other  causes  should  be  re- 
tired upon  furlough  pay.  So,  by  section  2  of 
the  Act  approved  July  28, 1866, 14  Stat,  at  L., 
845,  it  was  provided  tliat  the  rate  of  pay  of  oflS- 
cers  of  tbe  nayv  on  the  retired  list  and  not  on 
duty,  norretired  on  furloog^  pay,  should  beooe 
half  the  pay  to  which  such  <mcm  would  be 
entitied  if  on  duty  at  sea. 

This  legislation  has  been  reproduced  in  the 
Revised  Statutes,  where  the  distinction  between 
officers  on  the  retired  list,and  officers  on  the  re- 
tired list  on  furlough  pay,  is  preserved.  Thus, 
sections  1688  and  1592  preBcribe  one  rate  of  pay 
for  retired  officers,  and  section  1698  a  different 
rate  for  officers  on  the  retired  list  on  furlough 
pay,  and  section  1604  authorizes  tiio  I^resldent, 
by  and  with  the  advice  and  consent  of  the 
Senate,  to  tnmsfer  any  officer  of  the  navy  on  the 
retired  list  from  thefurloug'i.to  the  retired  pay, 
list.  It  is  pltdn,  tbereforo,  that  section  S  oi  the  C673] 
Act  of  Jn^  15, 1810,  relied  on  by  appellant  and 
whidilB  the  only  one  whidi  refers  to  the  pay  of 
retired  officers,  applies  both  In  its  terms  and 
meaning  only  to  the  pay  of  officers  on  the  retired 
list,  and  not  to  the  compensation  of  officers  re 
tired  on  furiough  pay,  to  which  class  Brown 
belonged,  and  cud  not  abolish  the  furlough  pay 
list.  The  order  of  the  President  retiring  Brown 
on  furiougb  pay  was,  therefore,  made  strictly  in 
accordance  with  the  proviaona  of  the  statute 
then  and  still  in  force. 

It  is  next  objected  that  the  order  of  the  Pres- 
ident retiring  Brown  was  illegal  and  void,  be- 
cause the  retiring  board  having  reported  him 
incapacitated,  did  not  find  and  report  what  was 
the  cause  of  his  incapacity,  but  ovUj  that  then 
was  no  evidence  that  it  was  the  result  of  any  in- 
cident of  the  service.  But  as  It  is  incumbem 
on  the  officer  whose  case  comes  before  a  retiring  - 
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board  to  sliow,  In  order  to  secare  a  report  which 
will  entitle  him  to  be  placed  on  the  retired  list 
rather  than  on  Uw  retired  list  on  furlough  pay, 
that  his  incapacity  was  the  result  of  some  inci- 
dent of  the  service ,  the  report  of  the  board  that 
there  was  no  evidence  to  support  such  a  finding 
is  to  all  intents  and  purposes  a  report  that  the 
incapacity  was  not  the  result  of  an  incident  of 
the  serrice,  and  justifies  an  order  retiring  the 
officer  on  furlough  pay.  But  if  there  had  oecn 
any  irregularity  or  defect  in  the  report  of  the 
board,  it  was  the  duty  of  Brown  to  object  to  it 
without  unreasonable  delay.  After  his  acqui- 
escence in  the  proceedings  during  the  remainder 
of  bis  Uf  e,  it  does  not  lie  with  his  admiDistrBtrix 
to  ot^ect  to  them,  even  for  asubstantial  defect, 
much  less  for  such  an  irregularity,  if  it  be  an  Ir- 
regularity, as  is  set  up  in  mis  case.  Our  opinion 
Is,  therefore,  that  the  order  of  the  President  re- 
tiring Brown  was  authorized  by  law,  and  was 
regular  and  valid. 

Appellant  next  insists  that,  conceding  the  re- 
tirement of  Brown  to  be  valid,  he  did  not  re- 
ceive, after  July  1,  1875.  the  pay  to  which  ho 
was  entitled.  It  is  contended,  first,  that  he 
ehould  have  been  paid  according  to  the  pro- 
visions  of  section  5  of  the  Act  of  Julvl5,  1870, 
16  Stat  at  L.,  821,  now  forming  the  last  clause 
in  section  1588  of  the  Revised  Statutes.  This 
enactment  provides  that  officers  on  the  retired 
list  shall  rcjceive  one  half  the  sen  pay  allowed  to 
the  grade  urrank  which  they  held  ut  the  date  of 
their  retirement.  But  we  have  seen  that  Brown 
did  not  belonjE  to  the  general  list  of  retired  oiB- 
cers,  but  toa  di^ctdass,  namely:  olTlcers  re- 
tired on  furlough  pay.  His  case,  theref<ffe,  fell 
Under  the  enactments  embodied  in  section  1S93 
of  the  Revised  Statutes,  which  fixed  his  pay  at 
one  half  that  to  which  he  would  have  been  en- 
titled if  on  leave  of  absence  on  the  active  list. 
This  is  the  rate  at  which  he  has  been  paid.  It 
is  next  said  that,  conceding  that  his  pay  was 
fixed  by  section  1593,  he  should,  after  hu  retire- 
ment, have  recdved  the  increase  of  pay  allowed 
<^cerson  the  active  list  for  length  of  service  by 
section  1656  of  the  Revised  Statutes,  page  267, 
commonly  known  as  longevity  pav,  which, 
after  July  1,  1875,  would  mive  entitled  him  to 
f 600  per  annum  instead  of  the  $500  which  he 
actuallT  received.  This  last  contention  has  been 
decided  adversely  to  the  view  of  the  appellant 
by  this  court,  at  the  present  Term.  In  the  case 
of  Thomly  v.  U.  S.,  ante,  909.  We  are.  there- 
fore, of  opinion  that  Brown  was  paid,  in  his 
lifetime,  all  that  he  was  entitled  to  receive  under 
the  laws  tlien  in  force. 

Tlujiulgincnt  of  the  Court  of  Ctaima  ditmisaing 
his  petition  wat  Uierejore  Tight,  and  m  affirmed. 
True  copy.  Test : 

James  U.  McKenDey,  Clerk,  Sup.  Court,  U.  S. 


BENJAMIN  F.  CAHP.  Appt., 
p. 

UNITED  STATES. 

(See  S.  a,  Reporter's  ed.,  618-660.) 

CmiracU  fw  dtliming  captured  and  aban- 
domed  property— part  payment  of  daimt  effect 

1.  Where,  t)v  the  treasuir  resulatlona,  only  sapeiw 
TisiDff  Bpccial  Bgenta  oould  Uod  the  Unltea  States 

lis  u.  s. 


by  coDtracts  with  parties  proposing,  for  oompen- 
Batlon,  to  collect  and  deliver  captured  and  aoan- 
doned  property,  and  do  contmct  of  tliat  character 
bound  the  Ooveroment  unless  It  was  in  writing ;  a 
verbal  arrangemeDt  with  an  aaststaot  special  agent 
Is  not  binding  uiKtn  the  United  States. 

2.Tbe  mere  payment  of  a  eum.on  a  claim  for  a  muoh 
larger  amount,  as  (Ximpenaation  for  sorvlces  ren- 
dered in  delivering  captured  or  abandonctl  property 
to  the  Government,  for  which  services  the  Oovem- 
ment  was  under  no  Ictral  obligation,  express  or  Im- 
plied, to  make  compcnmtioQ,  cannot  bo  deemed  a 
recognition  of  a  legal  liablUty  to  moke  further 
payments  on  such  claim. 

[No.  183.] 

ArguedJan.S7,t8.J8S5.  Decided  Mar.  g,  1S8S. 

APPEAL  from  the  Court  of  Chiims.  The 
history  and  facta  d  the  cose  apiiear  in  the 
opinion  of  the  court. 

Messrs.  Benjamin  F,  Butler.  O.  D.  Bar- 
rett and  Enoch  Totten,  for  appellant. 

Mr.  Wm.  A.  HaaTy»  Asst.  Atty-Oen.,  tor 
appellee. 

Mr  Jvctiee  Hnrian  delivered  the  ojAniouot 

the  court: 

The  appellant  brought  this  notion  cn  the  18th 
day  of  April,  1869,  to  recover  a  balance  olli^ed 
to  be  due  as  compensation  for  collecting  and 
delivering  to  the  United  States,  in  1804,  a  large 
amount  of  cotton,  in  bales,  which  was  capture 
and  abandoned  property  within  the  meaning  of 
the  Acts  of  Congress.  He  claims  to  have  per- 
formed the  services  in  question  under  an  ar- 
rangement or  agreement  with  an  agent  of  the 
Treasury  Department,  which  the  Secretary  of 
the  Treasury  subsequently  recognized  as  a  valid 
contract  with  the  Government.  He  admits  cer- 
tain payments  on  his  claim,  and  asks  judgment 
for  the  furthersum  of  |80,000,  The  court  be- 
low dismissed  his  petition. 

Tlie  material  facts,  as  found  by  the  Court  of 
Claims,  are,  in  substance,  as  follows: 

In  the  early  part  of  1864,  one  Hart,  an  assist- 
ant special  agent  of  the  Treasury  Department 
for  the  District  of  Natchez,  in  the  State  of  Mis- 
sissippi, made  a  verbal  agreement  with  Camp, 
whereby  it  was  understood  and  agreed  between 
them  that  the  latter  should  bring  out  and  turn 
over  to  the  United  States,  through  their  agent 
in  Natchez,  about  3,200  bales  of  cotton,  stored 
on  the  banks  of  Buffalo  Bayou,  in  Adams  Coun- 
ty, Mississippi,  within  that  distrif^,  end  the 
property  of  one  John  K.  Elgee,  a  resident  ot 
Alexandria,  Louisiana,  then  within  the  lines  of 
rebel  occupation.  "The  agent," the  findings 
of  fact  state,  "was  then  to  represent  the  ar- 
rangement and  business,  whatever  it  might  be, 
to  the  Secretary  of  the  Treasury,  and  was  like- 
wise to  represent  that  he  had  assured  the  claim- 
ant, by  the  arrangement,  that  the  Sccretaiy 
would  allow  to  him  36  per  cent  of  the  proceeds 
of  the  cotton,  at  least.  No  bond  of  indemnity 
was  given  by  the  claimant.  By  the  arrangement 
the  claimant  was  also  to  pay  to  the  agent,  Hart, 
out  of  the  proceeds  when  received  by  him,  from 
$5,000  to  f 10,000,  provided  the  Secretary  of  the 
Treasury  should  see  no  impropriety  in  nis.  the 
agent's,  accepting  from  the  claimant  a  portion 
of  the  proceeds. 

On  or  about  March  81,  1864,  Camp,  repre- 
senting himself  as  a  treasury  agent,  engaged  the 
services  of  a  transport.which,  under  the  protec- 
tion of  a  gunboat,  ascradcd  Buffalo  Bayou, 
took  on  board  672  bales  of  the  Elgeecotton,  and 
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brought  it  to  Natchez,  where  it  was  seized  by 
ticu.  Tuttle,  commaodiDg  the  federal  military 
forces,  on suspiciOQ  that  the  claimant  intended 
to  appropriate  it  to  himself,  and  placed  under 
guard  in  the  covemmentyard.  Shortly  there- 
after Camp  informed  the  supervising  special 
iu;eDt  and  the  asdstant  speoal  agent  of  the 
'masury  of  what  he  had  done. 

By  direction  of  the  supervising  special  agent 
the  cotton  was  forwarded  to  St.  Louis,  consigned 
to  O.  S.  LoveU,  an  agent  of  the  Treasury  De- 

Eartment.  After  it  reached  that  city,  Elgce 
rouj;bt  an  action  of  replevin  against  LoveU  in 
the  Circuit  Court  of  St.  Louis  County.  The 
United  States  took  charce  of  the  defense,  and 
onjune  22, 1804,  a  stipulation  was  entered  into 
between  the  Treasury  Department  and  Elgee 
whereby  tliat  action  was  removed  to  the  Circuit 
Court  of  the  United  States,  and  the  cotton  was 
sold ;  the  proceeds,  after  paying  certain  charges, 
being  invested  in  bonds,  which  were  held  to 
abide  the  result  of  the  litigation.  In  that  suit 
a  judgment  was  obtained  oy  the  QoTemmcnt, 
wliich  was  afflrmed  by  tliia  court. 

The  appellant  presented  his  claim  for  com- 
pensation to  the  Treasury  Department,  which, 
by  its  assistant  secretary,  on  the  6ih  of  Decem- 
ber, 1865,  directed  the  Commissioner  of  Cus- 
toms to  "  state  an  account  and  make  a  requisi- 
tion in  favor  of  Benjamin  P.  Camp  upon  F.  E. 
Spinner,  treasury  a^nt,  to  be  paid  from  the 
proceeds  of  cajitureu  and  abandoned  property, 
for  the  sum  of  $30,000,  being  part  of  the  pro- 
ceeds of  certain  property  known  as  the  Elgee 
cotton,  collected  as  captured  or  abandoned 
property  by  said  Camp,  for  an  interest  therein, 
said  sum  Iwing  an  ndvaocc  to  said  Cump  on  ac- 
count of  his  expenditures  in  relation  to  said 
cotton."  This  order  recited  that  Camp  had 
executed  bond  with  suretv  to  the  United  States, 
conditioned  that  he  would  repay  the  said  sum 
on  demand  of  the  Secretary  of  the  Treasury, 
]  and  fully  indcmoify  the  Government  against  all 
loss  and  cluinage  by  reason  of  such  povmcnt. 
In  pursuance  of  that  order,  the  sum  of  $;!0,000 
was  pnirl  to  htm.  On  the  7th  of  March,  1860, 
the  furtlier  sum  of  1^15,000  was  paid  to  Wm. 
Prescott  Smith,  who  hod  acquired  a  joint  in- 
terest with  the  claimant,  the  order  which  di- 
rected the  payment  reciUng  that  that  amount  was 
"  an  advance  to  Smith  on  account  of  his  joint 
interest  with  Camp  in  said  cotton." 

The  net  iirocccds  of  the  sale  of  the  cotton, 
with  the  interest  tlmt  had  accrued  on  the  hands 
in  which  tlicy  were  invested,  in  all,  $866,170.83, 
were  covcrca  into  tlwTrcasury  in  pursuance  of  a 
Joint  Reaolution  of  Congresa,  approved  Mardi 
80,  1868. 

On  the  20th  of  August,  1868,  the  heh^  and 
representatives  of  Elgee  brought  suit  against  the 
Unitai  States  in  the  Court  oi  Claims,  under  the 
Captured  and  Abandoned  I^roperty  Act,  to  re- 
cover those  proccods.  That  suit  was  pending 
and  undetermined  when  the  present  action  was 
commenced.  The  claim  of  £)tgee's  heirs  and 
representatives  was  established,  his  loyalty  hav- 
ing been  shown  only  by  proof  that  on  tne  2d 
day  of  May,  1864,  he  took  the  oaUi  prescribed 
by  President  Lincoln's  Amnes^  Proclamation 
<a  December,  1863. 

It  was  in  evidence  that  26  per  cent  of  the 
proceeds  of  captured  cotton  was  the  remunera- 
tion ordinarily  allowed  liy  the  Treasury  Depart- 
1082 


ment  to  contractors  under  the  trcasurr  r^o- 
lations  for  collecting  and  bringing  in  such  prop- 
erty. 

Pursuant  to  authority  conferred  by  the  Act 
of  March  12, 1863, 12  Stat,  at  L..  820,  the  Sec- 
retary of  the  Treasury  established  and  promul- 
gated  regulaUons  providing  for  Uio  appointment 
of  supenrising  ^tecial  agents,  assistant  spedil 
agents  and  other  agents,  for  receiving  and  col-  [MC] 
lecUng  abandoned  and  captured  propcurt^  found 
witliin  their  respective  agencies,  and  within  the 
lines  of  militiuy  occupation  by  the  United 
States  forces,  except  such  as  bad  been  used, 
or  was  Intended  to  be  uised,  for  canying  on  war 
against  the  United  States. 

One  of  those  regulations  provided  that  when 
propraty  was  liable  to  be  lost  or  destroyed,  in 
consequence  of  its  location  being  unknown  to 
the  special  agents  or  from  other  causes,  and  par- 
ties proposed,  for  compensation,  to  collect  and 
deliver  it  to  such  ^nts,  at  points  designated 
by  them,  "  Supervising  special  agents  may  con- 
tract, on  behalf  of  the  United  States,  for  Uw 
collection  and  delivery  to  them  of  sach  prop- 
erty in  their  respective  agencies,  on  ttie  best  pos- 
sible terms,  not  exccedmg  25  per  cent  of  the 
proceeds  of  the  property,  which  percentage 
must  be  full  cout|>ensation  for  all  expenses, 
of  whatever  character,  incurred  in  collecting, 
preparing  and  delivering  such  property  at  the 
point  suggested."  But  it  was  also  provided 
that,  "  I^or  to  any  such  contract  being  made, 
the  party  proposing  must  submit  in  iBiittng  a 
statement  of  the  kind  and  amount  of  property 
proposed  to  be  collcctcj,  the  locality  wlicncc  to 
be  obtained,  and  all  the  facts  and  circumstances 
connected  with  it,  pai'ticulurly  as  to  its  owner- 
ship"; that  "any  contract  m:ide  in  pursuance 
of  th(8  regulation  must  be  in  teriUng,  aud  re- 
stricted to  the  collection  and  delivery  of  partic- 
ular lots  at  named  localities  or,  when  circum- 
stances clearly  justify  it,  to  the  general  collec- 
tion and  delivery  of  all  abandoned  property  in 
limited  districts,  not  greater  iu  any  case  than 
one  parish  or  county,  and  not  more  than  one 
district  to  be  assigned  to  one  contractor";  and 
that  "  should  a  case  arise,  In  the  opinion  of  the 
supervising  special  agent,  justifying  the  pay< 
ment  of  a  larger  per  centage  than  one  quarter 
of  the  proceeds  of  the  property,  he  will  make  a 
statement  of  the  facts  and  circumstances,  and 
the  reasons  in  his  opinion  justifying  such  addi- 
tional allowance,  and  refer  the  same  to  the  Sec- 
retary for  instructions."  Reg.,  XII.  By  an- 
other regulation  of  the  same  series  it  is  express- 
ly enjoined  that  no  Uability  be  incurred  or  aa- 
sumea  or  contract  be  made  on  the  port  of  tin 
United  States  by  such  agents  except  as  author- 
ized.  Reg.,  Xni. 

These  reguUitions  were  In  force  when  the  [659] 
claimant  made  the  before  mentioned  verbal  ar- 
rangement with  Hart,  who  was  merely  an  ao- 
sistunt  special  agent,  and  not,  as  alleged  in  the 
petition,  a  supervising  spedal  ageut  of  the  Treas- 
ury Department.  Under  them,  only  supervis- 
ing special  agents  could  bind  the  United  States 
by  contracts  with  parties  proposing,  for  oom- 
;>ensation,  to  collect  and  deliver  captured  and 
abandoned  property.  They  could  not  allow 
more  than  25  per  cent  of  the  proceeds  without 
referring  the  matter  to  the  Secretary.  And  no 
contract  of  that  character  made  even  by  them 
bound  the  (Jovemment  unless  It  waa  in  writ- 
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tog.  Plainly,  therefore,  the  verbal  arran^ 
ment.  which  Camp  had  with  an  asalBtant  special 
agent,  was  not  tdndiog  upon  the  United  States, 
even  had  it  been  reduced  to  writing.  It  im- 
posed upon  the  Qovemment  do  lef^l  obligation 
whatever.  Whitaids  v.  U.  A,  93  U.  S.,  250 
[XXIII..  883]. 

It  is  equally  clear  that  it  was  not  otherwise  un- 
derstood by  the  claimant;  for  Hart  only  agreed 
to  rejireseot  the  arrangement  and  business,  what- 
ever it  might  be,  to  Ute  SecretaiT  of  the  Treas- 
ury, and  to  inform  the  latter  that  he  bad  as- 
sured the  claimant,  by  ^e  arrangement,  that 
the  Secretary  would  allow  liim  S5  per  cent  of 
the  proceeds  of  the  cotton,  at  least.  Camp,  ev- 
idently, undertook  to  bring  in  the  cotton  and 
deliver  it  to  the  proper  agent  of  the  United 
States,  in  reliance  upon  such  action  as  the  Sec- 
retary of  the  Treasury,  in  the  exercise  of  his 
discretion,  might  ultimately  take  touchtog  his 
compensation,  and  not  at  all  In  the  belief  that 
he  had  a  biudiiig  contract  with  the  Qovem- 
ment. He  must  be  held  to  have  known  that 
the  Secretary  was  not  compelled  to  accept  the 
arrangement  with  Hart  as  obligatory  upon  the 
Qovemment,  but  was  at  liberty,  without  vio- 
kiting  any  l^al  rights  that  Camp  had,  to  allow 
less  compensation  than  was  ordinarily  allowed 
under  written  contracts  made  by  supervising 
special  agents.  Indeed,  had  the  Sccretair,  in 
view  of  the  non-conformity  of  the  proceeaings 
to  his  regulations,  determined  not  to  allow  any 
compensation  whatever,  it  is  not  perceived  how 
the  jurisdiction  of  the  Court  of  Claims  could 
have  been  invoked  by  Camp,  as  upon  contract 
express  or  implied. 
1]  The  counsel  for  appellant  relv  upon  Salomon 
V.  U.  3..  19  Wall.,  17  [80  U.  S.,^Xn.,  46],  and 
Clark  V.  U.  8.,  95  U.  S.,  539  [XXIV..  518]. 
Those  cases  differ  radically  from  the  present 
one.  In  SrUomon'B  Case,  the  property  appro- 
priated and  uitetl  by  the  Government  was  ad- 
mitted to  belong  to  the  claimant.  In  Clark's 
Com,  the  Government  received  the  property 
from  the  claimant  under  such  circumstances  as 
precluded  it  from  raising  any  question  as  to  Us 
title.  In  eoch  case,  the  Lnited  States  were 
held  liable,  as  upon  implied  contract,  to  make 
compensation  to  the  owner.  But  there  is  no 
claim  that  Camp  ever  owned  the  cotton  which 
he  delivered  at  Natchez;  as  between  him  and 
the  United  States  it  was  lAe  property  of  the  lat- 
ter; at  any  rate,  be  could  not  legally  have  with- 
held it  from  the  United  States;  its  seizure  by 
tiie  Qovemment  was  not  a  taking  of  his  prop- 
erty; and  as  he  did  not  conform  to  the  regula- 
tions prescribing  the  only  mode  In  which  the 
Qovcmmcot  couQd  become  bound,  by  contract, 
to  make  compensation  for  the  recovery  of  the 
proper^,  he  was  not  in  a  position  to  demand 
compensation  as  a  matter  of  legal  right.  Any 
other  view  would  lead  to  the  condudon  that 
parties  who  voluntarily  brought  !n  and  deliv- 
ered to  the  United  States  captured  and  aban- 
doned pro;)erty  were  entitled,  as  upon  implied 
contract,  to  be  compensated  for  their  services; 
for  the  services  rendered  by  Camp  under  an  ar- 
rangement with  an  assistant  special  agent,  who 
had  DO  authority  whatever  to  bind  the  United 
States  in  respect  of  compensation,  present  no 
stronger  case,  in  law,  for  compensation,  as  up- 
on implied  contract,  than  if  they  were  volun- 
tarily rendered  wtOiout  such  previous  arrange- 
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ment.  An  interpretaUon  of  the  regulations  in 
question  different  from  that  indicated  would 
have  resulted  to  tranaferrtoff  to  the  courts  the 
determination  of  matters  which  the  Acts  of  Con- 
gress committed  entirely  to  the  discretion  of  the 
Secretary  of  the  Treasury. 

But  it  16  contended  that  tb6  f^vemment,  hav- 
ing availed  itself  of  the  labo^f.  Jf  claimant,  and 
the  Trcasuiy  Department,  having  made  two 
payments  on  bis  claim  to  be' compensated  on 
the  basis  fixed  by  the  arrangement  with  Hart, 
that  arrangement  must  be  deemed  to  have  been 
ratified  by  the  Secretary  of  the  Treasury  as  a 
contract  with  the  United  States,  binding  them  [6Sfl 
to  allow  what  was  ordinarily  paid  by  the  de- 
partment to  such  cases,  or  what  was,  under  all 
the  clFCumstancea,  reasonable. 

The  precise  form  to  which  appellant's  claim 
for  compensation  was  presented  at  the  Treasury 
Department  is  not  shown  by  the  findings  of  fact 
The  orders  given  in  186S  by  Hit  assistant  sec- 
retary, for  the  statement  of  an  account  and  a 
requisition  in  favor  of  the  claimaut.  discloses 
the  fact  that  Camp  had  collected  the  cotton  for 
an  interest  therein,  and  that  the  payment  of 
$30,000  was  intended  as  an  advance  to  him  on 
account  of  his  expenditures  to  rclatioD  to  the  cot- 
ton, while  the  payment  of  to  Smith  was 
on  account  of  his  joint  interest  with  Camp  to 
sftid  cotton.  But  this  fails  far  short  of  an  agree- 
ment by  the  department  to  make  further  pav- 
ment.  These  facts,  at  most,  imply  necessarily 
nothmg  more  than  that  the  department  was 
willing,  under  the  circumstances,  to  compen- 
sate bim  to  the  extent  of  the  foregotog  sums. 
Whether  he  should  receive  any  compcnsadtm, 
or  how  much  should  be  awarded  nim,  were 
matters  which  depended,  as  we  have  seen,  up- 
on the  discretion  of  the  Secretary  of  the  Treas- 
\iry.  No  one,  acting  by  bis  authority,  had 
bound  the  Government  to  make  compensation. 
If  the  Secretary  refused  to  pay  anything,  the 
claimant  had  do  remedy  except  to  apply  to 
Congress  for  a  special  appropnation  to  his  be- 
half.  The  mere  payment  of  $45,000  on  a  claim 
for  a  much  larger  sum,  as  compenHation  for 
services  rendered  in  delivering  captured  oraban- 
doned  property  to  the  Government  (for  which 
services  he  was  under  no  legal  obligation,  ex- 
press or  implied,  to  make  compensation),  can- 
not be  deemed  a  recognition  of  a  legal  liability 
to  make  furUier  payments  on  such  claim.  We 
find  In  the  record  no  evidence  of  any  purpose 
or  agreement  upon  the  part  of  the  Secreta^  of 
the  Treasury  to  make  compensation  to  clwm- 
ant  beyond  that  already  allowed;  and  to  say 
that  the  court  may  awaru  such  eompensatlon  as 
it  deems  just  and  proper,  is  to  impose  upon  the 
Government  the  obligations  of  a  contract,  in  re- 
q}ect  of  captured  or  abandoned  property,  which, 
under  the  Acts  of  Congress,  only  the  Secretary 
<A  the  Treasury,  or  such  agents  of  the  dcmrt- 
ment  as  he  destgpated  for  that  purpose,  had  au- 
thority to  make. 

These  views  make  it  unnecessary  to  consider  [666] 
other  queslious  argued  by  counsel,  and  lead  to 
an  affirmance  of  the  judgment. 

Judgment  affirmed. 

True  copy.  Test:  _    .  „      „    _^  — .  „ 

James  H.  HcKenner.  O/exk,  Sup.  Court,  0.  B. 
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BuntEKB  COUBT  OF  THE  TJbIXBD  BtATXS, 


Oct.  Tkrii, 


CHICAOO  LIFE  INSURANCE  COMPANY, 
Plff.  in  Err., 

THOMAS  B.  NEEDLKS.  Auditor  of  Public 
Accounts  of  Uie  State  of  Ilunoib. 

(See  8.  C,  Reporter^  ed.,  674-885.) 

■Juritdiction  over  tiate.  judgment— federai  (pu»- 
Uon — condition  <tf  corporate  existence — pmocr 
of  Legislature —  ^Uineia  ftatutes — pnoer  iff 
court. 


1.  Where  a  state  court  did  not,  la  terms,  pfws  up- 
on the  claim  distinctly  made  there,  that  the  statutea 
of  the  State  under  which  the  proceeding  were  had 
were  In  deroguCion  of  rights  and  privileges  secured 
to  appellant  by  the  Constitution  of  the  United 
States,  but  the  final  Judgment  of  that  court  necee- 
■arily  Involved  the  adjudlcatlou  of  that  claim,  tbia 
court  has  Jurisdiction  to  review  the  case. 

2.  Tho  Jurisdiction  of  tills  court  In  such  cases  is 
not  defeated  because  it  mny  appear,  upon  examina- 
tion of  the  federal  quostlon,  that  the  state  statutes 
are  not  rcpuKnaot  to  the  U.  S.  Gonatitution. 

8.  Althou}{'h  the  condition  is  not  expressed.  It  is 
necessarily  implied,  In  every  sront  of  corporate  ex- 
istence, that  the  privileges  ana  franchises  conferred 
thereby  shall  not  be  abused,  or  bo  employed  as  to 
defeat  the  ends  for  whibh  it  is  cfltablielied.  and  that, 
when  BO  abused  or  misemployed,  they  may  be  with- 
drawn or  reclaimed  by  the  State,  In  such  way  and 
by  such  modes  of  procedure  aa  are  consistent  with 
law. 

4.  The  condition  is  also  implied  that  tite  corpora- 
tion shall  be  subject  to  such  reasonable  regulations 
as  the  Legislature  may,  from  time  to  time,  prescribe, 
which  do  not  materially  interfere  with  or  ot»truct 
the  privileges  the  State  tiu  granted,  and  serve  only 
to  secure  the  ends  for  wfalob  the  corporation  was 
created. 

5.  The  nilnois  Statutes  of  1600  and  1874,  In  regard 
to  insurance  companies,  do  not  Impair  the  obUm- 
tion  of  any  contract  which  the  Chicago  Life  Ins.  Co. 
had  with  the  State,  nor  deny  It  the  equal  protection 
of  the  law,  nor  deprive  it  of  property  without  due 
process  of  law,  nor  impair  the  obugation  of  the  con- 
tracts which  the  company  hss  made  with  its  credit- 
ors and  policy  holders. 

8.  This  court  cannot  determine  whether  the  facts 
proved  make  n  case  under  the  said  Statutes  of  1809 
and  Wtii  iCcnu  only  Inquire  whether  such  statutes 
Impair  the  obliipaion  of  any  oon tract  which  the 
company  has  with  the  State,  or  violate  any  other 
provision  of  the  National  Constitution. 

[No.  181.] 

Argued  Jan.  19, 188S.     Decide  Mar.  1885. 


TN  ERROR  to  the  Bupreme  Coortof  the  SteU 
X  of  Illinois. 

The  histoiy  and  facta  of  the  caie  ^ipear  in 
the  ophtioD  of  the  court. 

Mr.  ChwlM  C  Bouteji  for  plaintiff  In 
error; 

The  Illinois  statutea  impair  the  obligation  of 
tlie  contract  between  the  State  and  the  Chica^ 

Life  Insurance  Company,  and  the  contracts  be- 
tween said  Company  and  its  policy  holders,  and 
the  contracta  between  said  Company  and  its 
creditors. 

They  also  uphold  an  unreasonable  seizure  of 
the  assets  of  the  said  Corporation. 

They  also  deny  to  all  persons  interested  in 
said  Company,  or  in  any  of  the  contracts  speci- 
fied, the  equal  protection  of  the  Iaws. 

-S9»rfy,efc.,v.Jir«B/fiiwin,8Wbeat.,464;  U. 
a.  V.  Dweaux,  5  Cr.,  61;  MarOutU  y.R,R.Co., 
16  How.,  826;  Mateo  B.  B.  Tax  Caee,  18 
Fed.  Rep.,  732;  SafUa  Clara  B.  B.  Tax  Com, 
18  Fed.  %>..  885. 

Mcmn.  J.  L.  Hlyk  and  E.  B.  Shenuw* 
for  defendant  in  error: 

The  Insurance  Acta  of  Illinois  of  1860  and 
1874  are  a  lefritimate  exercise  of  the  rcserrv 
power  of  the  State,  and  do  not  impair  the  obli- 
gation of  the  charter  contract  between  the  State 
and  the  Corporation. 

Within  the  general  outlines  fixed  by  courts 
and  text  writers,  for  the  exercise  of  the  power 
reserved  the  State  in  granting  all  charter 
contracts,  it  is  not  difficult  to  find  am[de  war- 
rant for  the  Insurance  Acts  of  Illinois  of  1880 
and  1874. 

Munn  V.  lUinois,  94  U.  8.,  118  (XXIV..  77); 
License  Casct,  6  How.,  503;  Deer  (Jo.  v.  Mateo' 
chvtetta,  97  U.  S.,  88  (XXIV..  992);  Thorpe  v. 
R.  B.  Co.,  27  Vt.,  150;  Coolcy,  Const.  Um.  574. 

The  obvious  purpose  of  both  sLitutes  is  to  en- 
sure a  Just  regulation  of  the  business  of  life  in- 
surance and  uie  protection  of  citizens  in  their 
contract  rights  in  the  course  of  such  business. 
In  this  respect  the  charter  contract  of  an  insur- 
ance company  with  the  State  is  no  more  sacred 
than  is  the  tenure  by  which  any  citizen  holds 
hispropcrty  or  contract  rights. 

'The  charter  otmtract  is  in  effect  but  a  species 
of  property,  no  more  removed  from  the  tcxxpt 


NoTr^—JurfmUctSnn  ofU-  S-  Svj^remf  Conn,  vhere 

fiUiin'i-.trtiUiiar  CangUtvii'^it  ■>/  l:  s.  Sae,  niyfc  lo 
Mil  Uhows  V.  Zaoe,  &  U.  B.  (4  CTiim:li  I,  ;  tioI*  to  Mnr- 
t)ii  V.  Ilunt^rr,  14  tT.  9.  fl  Wlirnit.),  301:  nad  TWb  tO 

wiiiiftiiis  V,  .^^^n■l?.  an  u,  s.  (12  wiieauj.]]tii 

Wlirir  in  rim  trrnn'jiif  q/ Jnn;  SwnoCetD  FsBnOB  T. 
Tl'wOiiU.  &o  ir.  S.,  XXIV.,  4M. 

t^irfiilure  of  franehlMt  of  ayrporaHon  for  mtmise. 
non-ufis  or  nbttte. 

CorpiTHtloEs  mny  be  dissolved !  liy  gtAtute  where 
power  if  r<-i  )M''i  in  the  cbBrterorina  general stat^ 
uie:  by  (111 I  loij.l'  f  (if  ijhart«r:bylaM  ol  meiubcni;oi- 
hjPlorfiiiiin';  i>f  ln(riClil»t!H  fnrmbuderor  naa-user, 
^olnriMJ  tjj  Ui>i  Jij>!Kniciit  nf  a  i-n.^irt  of  competeDG 
JlUrlSdiPtii'JD.  fim.  L'o-  V.  It.  iLC-i..  i  Otli  A  J,;lj  If. 
v.  M.  Iron  Wfirka  v,  fJmltb,  i  Duor,  302;  lleveie  t. 
Boston  Copper  Co..  U  Ptct.,  BEI ;  La  Oraa^  elo..  H. 

SOo.  v.  Ralney.l  Coltl.tiadi  HodBson  v.Ckipalaiid, 
tlB.,       PeaottgoQt  Bouoi         v.  Xjunsoo,  id 
Me.,  SeiiTowwsTi 

A  obrpomuon 

trust,  but  not  unttt    _ 

Tnrrett  v,  Taylor,  1?  U,  R.  (tCnindi}.  tit,  51 :  City  of 
London  t.  VanBcreJK  Hod.,  271 ;  Blee  v.  Hlonm,  6 
Juihns.  Clu,  aOft,  Mi ;  To  war  r,  Hale,  «  Barb.^  aat 

Tha  acta  jund  ooUitifHU  (daiaDd  mn  «  forfcltore 

10S4 


must  bo  some  plain  Abuse  or  power  br  which  tlia 

cori^onitlon  fulls  to fulQU  the  Aa^ifa  of  flaornnla^ 
tiiiii-  StJitt)  V.  Royalton  T.  Co.,  U  Vt.  431 :  gtaCeF. 
>[<'r<;ti,  Ins- it  T.  Co.,  8  HuTniJh.,  Suite  Pun- 
tuckatT.  Co  .S  a  J.,ise:  HoitIb  v.  ^a.  VaL,  eta, 
B.  B.  Co.,  51  iiiss.,  60S:  StAte  v.  tTtbana,  ehL,  loc 
Co.,14  0hic,6|  Cnm.  v.  Frankliii  IfU.  Co.,  Ufi  MaSk 
arfl ;  WbhJ  v.  Pea  Ins.  Co.,  7  PaSfra.  29* ;  AttT-Ocn.^ 
Bk.  of  .S'iii^iini,  1  Itopk.  Ch.,  3U;  Matter  Of  N.  !■ 
Br.  Co,,  §7  mrb  .  M'.. 

Tho.  rorf^ltune  of  francihises  for  Trilirul  mfflUM 
cannot  be  taken  advantfifja  of  IticidcataUf  or  col- 
latcniJIy,  by  tadlvliluiiLn  or  Id  any  otb^r  way,  tut 

that  purp-iRc,  Mm.  Lirct  v.  Zeucnuan,  HTCU^ 
Si3;  mircfi  v-Olnei",  SI  C'jhfi..  6M;  State  T.  Pounb 
N.  n.  T.  Co.,  15  N.  H.  m;  Hcani  v.  TttlbiH, T  GrBr. 
1:M:  Itli.  of  Mo.  V.  MtTcb.  Bk..  10  Mo.,  123;  Va.  Br. 
E,  \i.  I'll,  V.  E.  Tgdo.  &  Oa.  It  IL  Co..  U  Ga..  827; 
J.iliib^--n  V.  rtorider.  iaOlif'>,  07:  Vve-rv.  Walker. 40 
Po-  St.,  1,^7;  I'^jvLb  v.  p.  Fesa.  Coil..  40  Pa.  Stat„  US; 
Biiflalij.  c-tc.  K,  H.  Co.  v,  Q*ry,  SB  N.  Y.,  W  ;  MatLec 
(If  K.  V.  Kl^^vatad  n.  Co.,  TO  N.  T  ,  32T  ;  S.  C,  THixn, 
son;  Hudtflr?  V.  5tJi.ie,  46  Al|*-.2(l^:  Crump  v,  tT,  8 
liflfi.  Clrsitt..        Pres..  «.'C4i.,  r.  Hamilloa,  N 

rnil.,  rm  ;  Pp.  Vdi.  w.  vr.  V.  Sua  mnci»o,  £S  caL, 
;  nk.  of  Mil.  V.  F^ue^HId^.  ia  yto..  IW:  fiotuinnoa 
V,  niiitia,8I  Mlffl,,a5r)^  Coriu.,etc.,a  a  CO.*.  Bauer, 
»  vt,  la;  M.  i.,  etOv._a  B,  09.      iMng  BnuSh 
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«f  state  reenlatlon  Uian  other  kinds  of  property. 
And  Id  tUu,  as  la  all  other  cases  of  property, 
by  whatever  tenure  held,  the  power  of  the  State 
to  prevent  by  appropriate  legislation,  the  hurt- 
ful use  of  any  property  is  supreme. 

Loss  and  mconvenience  to  some  persons  hi 
tba  use  and  oijoyment  of  property  >n  the  fre- 
quent if  not  the  usual  results  ct  the  exercise  of 
uie  police  power. 

To  insui*c  the  dii.e  preservation  of  the  prop- 
erty and  contract  rights  of  the  great  mass  of 
citizens,  tlie  Icgislntive  power  of  the  State  must 
be  held  to  be  sotficiently  flexible  to  meet  new 
«morgeDcies  as  they  arise. 

Tested  by  these  fundamental  principles,  the 
Acts  in  question  could  be  well  sustained,  even 
tn  the  absence  of  judidal  decisioos  for  their 
flupport  But  we  are  not  without  well  consid- 
ered precedents  to  sustain  this  legislation. 

Oommtmwaltk  v.  Bartk,  21  Pick.,  642;  Com- 
ftmrdal  Bk.  v.  Mi»si$»i]^,  4  S.  &  M.,  439;  Bk. 
<(f  Columbia  v.  Aity-Oen.,  8  Wend.,  688;  Mia- 
9ouri  V.  Mutheua,  4k  Mo.,  628;  see,  also,  Sinkr 
ingFand  Oasea,  99  U.  B.,  700  (XXV.,  496}. 

The  Act  of  1874  impairs  no  chartered  rights 
of  insurance  companies,  but  only  changes  the 
form  of  remedy  for  the  correction  of  an  abuse 
-of  corporate  fmnchises. 

Ward  V.  FhiiMll.  97  lU.,  698. 

By  a  long  and  uniform  course  of  decision  In 
this  court,  the  distinction  has  been  sharply  de- 
fined between  legislation  which  impairs  toe  con- 
tract right  and  that  which  affects  only  the  rem- 
-edyor  the  forum. 

Young  7.  Bk.  ^Alexandria,  4  Cr.,  8S4;  Bk. 
4^  Columbia  v.  Okdy,  4  Wlieat.,  235;  Bronton 
V.  Kiazie,  1  How.,  811;  Tentugtea  v.  Siued,  96 
U.  8.,  69  (XXIV.,  610);  V.  8.  t.  R.  R  Co.,  98 
U.8.,66£)fXXV.,148)-  Oommemweatthv.Banfc 
(*upra);  Commtrcutl  Bk.  v.  Miuitsippi,  4  S.  & 
M.,  608;  Bk,  of  Columbian.  AUff-Qen.,ZWend., 
688. 

The  Acts  of  1879  and  1874  do  not  impair  the 
obligation  of  the  contracts  between  the  Chicago 
Life  Insurance  Company  and  its  creditors. 

Mumma  v.  PoUmac  Co.,  8  Pet.,  282;  Qreen- 
wodT.  Freight  Co,,  105  U.  8.,  18 (XXVI..  981). 

The  pow«8  granted  and  the  proceedings  aa- 
thorized  under  the  law  of  1874  are  unquesUon- 


ably  valid  and  constitutional  under  the  doctrine 
enunciated  in  the  inking  Fund  Ctuet  (tupra) 
and  Water  Workt  t.  BehotUer  {ante,  178). 

Mr.  Jvetiee  Hftrlaa  deUvcred  tlie  ot^Dlon 

of  the  court: 

By  an  Act  of  the  General  Assembly  of  Uli- 
nois,approved  February  16, 1865,  certam  uamod 
persons  were  created  a  body  politic  and  cor- 
porate  by  the  name  of  the  Traveller's  Insurance 
Company,  with  authority  to  carry  on  the  busi- 
ness of  insuring  persons  against  (he  accidental 
loss  of  life  or  personal  injury  sustained  while 
traveling  by  railways,  steamers,  and  otlier 
modes  <^  conveyance.  Subsequently,  by  an  Act 
approved  February  31,  1867 — the  provisions 
of  which  were  formally  accepted  by  the  Com- 

gsny — its  name  was  changed  to  that  of  the 
'hicago  Life  Insurance  Company,  and  it  was 
invested  with  power  to  make  insurance  upon 
the  lives  of  individuals,  and  of  persons  con- 
nected by  marital  relations  to  those  applying 
for  insurance,  or  In  whom  the  applicuit  bad  a 
pecuniary  interest  as  creditor  orotherwise;  "to 
secure  trusts,  grants,  annuities  and  endow- 
ments, and  purchase  the  same  in  such  manner 
and  for  such  premiums  and  considerations  as 
the  board  of  directors  or  executive  committee  [67e] 
shall  direct."  Tliat.  as  well  as  the  original  Act, 
was  declared  to  be  a  public  Act,  to  be  libemlly 
construed  for  the  purposes  therein  mentioned. 

A  general  law  of  the  State,  approved  March 
26,  1869,  and  which  took  effect  July  1,  1869, 
entitled  "An  Act  to  Organize  and  Regulate 
the  Business  of  Life  Insurance,"  provides  (sec 
10):  "  When  the  actual  funds  of  any  life  in- 
surance company  doing  business  In  this  State 
are  not  of  a  net  value  equal  to  the  net  value  of 
its  policies,  according  to  the  '  combined  expe- 
rience '  or '  actuaries  rate  of  mortality,  with  in- 
terest at  four  per  centum  per  aonum,  it  shall  be 
the  du^  of  the  auditor  to  ^ve  notice  to  such 
company  and  its  agents  to  disaintinue  issuing 
new  policies  within  this  State  until  such  time 
as  its  funds  have  become  equal  to  its  liabilities, 
valuing  its  policies  as  aforesaid.  Any  officer 
or  agent  who,  after  such  notice  has  been  given, 
issues  or  delivers  a  new  policy  from  and  on  be- 
half of  such  company  before  its  funds  have  be- 


OblOiSSE^  IT.  &T.  WJnfnTn&S1>UH)h('CLCl)]SB!  Frost 
VrotXbarg  Cwl  Oo„  M IJ.  8.,  Zyii,  CBT ;  OIub.  Hf. 
ftv  ¥.  TTarreii  Brr,  T  Pick., 

A  cause  of  forfetturs  can  only  t>e  'enforc^l  agtil  ust 
M.  corporaticill  by  a  Mcire  racial'  or  an  iuf  uriralJim  Lu 
ttae  nBtiiro  of  a  writ  of  tfuo  warranto,  tBBUod  nt  tbe 
InitaDBOOf  Uie  ^ovcriimont  cre^tlPR  t^Q  corfiora- 
tlon ;  scire  /opftw  is  proper  vhei-e  tocr^  ie  a  leinil 

bOdTOOpablfl  CFf  SCtlQB,  out  Thich  h>1rJ  tif^  r  L'i:l|tV 

of  sukoaoC  power:  iriw iraminr'i  c  ri.s  '>-.ir\  « in-ro 
there  b  a  eoipomlA  body  cfc /fi.'rr  hut  inim  M'lin! 
defect  to  or^ajzatlon  ft  cnniint  ii'^!-  its  \vi\v. 

*r*-  Penijle  V.  Dk,  of  Hiiit^iin.fl  Pr.w  ,  ;>i: ;  \  v. 
pB8Sinore,3TBrD..lWi  f-'om.  v.  U.  ^,  Hh.,  il  .Vstirn., 
Eliito  r.  C<-riSi-.l.  Cc-al.  Co.,  4H  M  l.,  1:  sruU'  v. 
Oinciiinafl,:SiOb1ri.1t..+iri;  C.'in  v.  f^iii  ili, !M  f'ri.  St., 
Bl;  Si!\ic  V.  Itruiifiinl,  Vt..  fjl;  Hijtcr  v.  W>iHc'a 
Cr.  T.  '.'o.,  8  Tena.  Cb..  liH:  c-m.  v.  Allcfftiaoy  flp. 
Cn,,5(J  Tft.  St..  JMiOom.  v.  TrtrrLi^i.  nk.,  2  43niitt  Oic., 
SW:  BaUct  V.  BACklia,  Si  Jll..  ni-.  Caj'i'ira  v.  Fnrt 
Wajne,  etc-  R.  R.  Co-tB  niss.jS'Tr:  Thkk'ii-|.  v  W.ftt 
Ua.  R.  R.  do.,  21  lid.,  sea:  Ollmiin  V.  Gr.v.rip,,iiil. 
Bu^r  Co  Bl  mrb,.  B;  S,  C„  *  Ijint.,  iS2:  Ljiuuki  iUc 
Co,  V,  MrCurty.  S  Inrt.,3fe:  PInEtorf*  TJH.  t.  Uk.  nf 
^li;ifindrla,  lU  Gill  A  J.,  3+0:  HjifHiiiftCt  v.  Little 
K^-Ok,  trc.  ft.  B.  Co.,  an  Aril,.  ^rH;  MackaD  v.  Chea., 
eio^C^n.  Co.,  M  U.  8..  XXIV.  16K 

It  la  aineit  cotidltn'n  annPSE-rf  to  tho  (mmtlnit 
3CeverT0lmrt«r.th»tt'h«rniq(;biac8wUibeI'irj;i)ic-  ■ 
ad  tff  ft  niiiug^  or  am^uHv  fO,  ttHm.  lleirf^  ' 

tltt.S.  '  U.  B.,  Book  28. 


Tnvlor.  la  C  8-  (1  Cracch),  13 ;  Cnm,  v.  Commcr.  Bk,* 
['rt.St.3ffl:  K  An-li.  Co.  V,  Kep.,  «  H.  &  B..B57: 
^]■^^p..  ore.  a.  R  Co.  v.  itc.  ai  iia.,fi;3;  Com.  v, 
iilut-  [III]  T.  Co.,  6  Mils-.,  r.ii. 

All  HnJated  act  of  auiitfiu^noe,  not  Cornmll  ri-i] 
wiHfully  and  not  produe^ug'  mtaohlevouM  >'<iiis<-- 
mientes,  nor  coQtrarT  to  eiprw  refluirentt'ijr^  L,f 
iiv;  cliurtar.  Is  not  ffronnd  of  a  forfeiture ;  n  r-  jia- 
i>riiit-ti)eiEidPiiD<:tfinT{nLcocQi;lintice  wiiIl  tl)!>  iinjuiie. 
nii'Lilfl  of  tIjM  I'hiirtf-r  vi  hI1  thut  Ie  n''|.ii  if-l.  l\-o- 
[iLe  V,  Wtlliutn^ihijrg  TurnpilcR  IL&  Rr.  tn.,  47  N. 
v..  68a:  Pefil'ie  v.  Jlrblnl  TitrDiiike  BJ.  Co.,  23 
WonO..  233.  PeoTile  v,  Kinmtoh  Tornjirkp  Ti.  Co„ 
Wend.,  3ti3  ;  P.  Tom.  St-m.  v.  Ptnto  6  GUI.  379; 
Tfl^liftH  v.  Wtilt.^i-tl,  II  .\]B..  412;  Ally-GeE.  V.  P&- 
tqrsltjrjt,  etc..  it,  R.  Cti-.  6  IrwL.  466. 

T^ic  imrriiiXT  (it  w  'In  ni.>t  tl:i'?nisf  Ives  wort  r  div 
Foliiik'n :  tfifl  corjmnitKiii  (.vTHknuHi  M>  psLit  unttl 
til"'  yiiifo  iTi'liduu  It  tiriH''ilri-^  jifi  AdJliOlOattOtJ  iirtc! 
r'nfiTrira  ii  If^rffiE  urp  nf  tin.'  cluirtcr.  Or  nisi  ly  v.  Vt., 
t  ie-,,  Min.  V'^..  155  Hurli.^BHO;  S(ti(£-  v.  >'infiivi,  ]  it. 
Ann  ,  Mf.:  \Vt.<M  V,  (^ir..  em..  Jn^.  Co..  31  _\ik.,  Jfii ; 
Murrtrof  Hof.  Pr^^.  Cli„  7  llitw,  Pr  .^rC;  ,\iiy.rM'ij. 
V.  Tuci^^t  U'f  Co.,  KH  MiLW.,  S^itf  L  Cum.  v.  riEt^iilxira 
Jt.  R  r<,.,  1^  Qniy,  114):  Ptj'tr^  \.  r,>n,  |lk.,  SI  ML^., 
<71;  ^>vItt  V,  01;.  of  Port  ii1b<!(  rt,  e  Pin,  A  M.,  511; 
i[ii]Hl-it  V.  N       KUjviitei]  H,  K.  C.i  -  +0  ili.iiv  Pr..  21 

Tilt*  K-niiinde  of  thp  forf-rlttire  iiiiiy  In?  wnivpil  by 
ttiFr  State.  Pfwpli;  V.  Manbattnn  Co»e  Wead„ 931 1 
Co^  v^ObIod,  910^^  Q(k,AlCaaL,ia(L 
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come  equal  to  Its  liabfllttes  as  aforesaid,  shall 
forfeit,  for  each  offense,  a  sum  not  exceeding 
me  thousand  dollars."  The  same  statute  re- 
quires, among  oilier  things,  every  life  insurance 
company  incorporated  in- Illinois  to  transmit  to 
the  auditor,  ou  or  before  the  trA  day  of  Alarch, 
In  each  year,  a  sworn  statement  of  its  business, 
standing  and  affairs,  in  the  form  prescribed  or 
authorized  by  law  and  adapted  to  its  business; 
empowers  that  officer  to  address  inquiries  to 
an;;^  company  in  relation  to  its  doings  or  con- 
dition, or  to  any  other  matter  connected  with  its 
transactions,  to  which  it  was  recfuired  to  make 
prompt  reply;  and  makes  it  his  duty  to  make, 
OT  cause  to  be  made,  an  examination  of  its  con- 
dition and  affairs,  whenever  ho  deems  it  expe- 
dient to  do  so,  or  wlienever  he  has  good  reason 
to  suspect  the  correctness  of  any  annual  state- 
ment, or  that  its  affairs  are  in  an  unbound  con- 
dition. The  provisions  relntiug  to  life  insur- 
ance conipanicF,  incorpomted  in  other  States, 
and  doing  busine^is  in  Illinois,  need  not  be  here 
examined,  or  their  effect  delcniiincd. 

By  another  general  statute,  appmvcd  Feb- 
ninry  17, 1874.  in  force  July  1, 1874,  it  is  pro- 
vided as  follows: 

"  See.  1.  If  ibe  Auditor  of  Stat«.  upon  exsmtnn- 
tion  or  any  insumnce  company  Incori-orated  lu  tlils 
[577]  State,  to  or  the  opinion  thiit  ft  Is  insolvent,  or  timt 
Its  onulttion  is  such  at  to  render  Its  furtlieroontfn- 
uan..c  In  biislnen  bazanlouB  to  thelnsurcd  tbercin, 
or  to  tlie  publlcor  thatlt  luis  fulled  to  comuly  with 
the  rules,  restrictions  or  cnmlltions  provldpd  by 
law.  or  has  exceeded,  or  Is  exccediuir  lt«  corimrate 
powers,  he  shall  apply  br  pctf  tlon  to  a  Jurlrc  nf  any 
Cironft  Court  of  this  State  tol<»ue  nn  ftiJuu<;tton. 
restrainlne  such  compiiny,  in  wliole  or  In  \taH,  from 
further  proiTCdinfr  with  its  huHlncss.  until  a  full 
boarinir  con  be  h:i<<.  or  otherwise,  as  he  mity  direot. 
It  flhuU  be  discretionary  with  such  Ju4jf0,ef titer  to 
Issue  said  Injunctton  forthwith,  or  to  gnmi  an  urdrr 
for  such  company,  upon  such  notice  as  be  may  pre- 
scribe, to  show  cause  why  said  UiJiiDOtion  should 
cot  i^sue,  or  to  cause  a  lieariog  to  be  bnd  on 
complnlnt  and  tinswer.  or  otherwise,  as  In  ordf onry 
proGCCdlnirs  In  equity,  before  detprmhilnjr  whether 
an  Injii  notion  Bhnll  be  Issued.  He  may  in  nllauoh 
cases  make  such  orden  and  decrees,  from  time  to 
time,  as  the  exigencies  and  equitlesof  the  case  may 
require,  and  in  any  ca^e,  after  a  full  bearing  ot  oU 
parties  interested,  may  dissolve,  modify  or  por< 
Itetuttte  such  Injunctioo,  und  make  aU  such  orders 
and  decrees  as  may  be  needful  to  suspend,  restmln 
or  prohibit  the  f  urtbcr  oontlnuanoc  of  the  dusIdcss 
of  the  company," 

"  Vec.  6.  when  the  charter  of  any  tnicb  Insurance 
company  exp1rc9.f8  f  orfelted,orannulled,or  tho  cor- 
poration Is  restrained  from  further  prosecution  of 
ns  business  or  Is  dli«olved,aBhercinbel  ore  provided, 
the  court,  im  application  of  the  auditor  or  of  a  mom- 
bor,  stoclcholder  or  creditor,  may  at  any  time  before 
tho  expiration  of  said  two  years,  apnuint  one  or 
more  penons  to  be  receivers,  to  take  clittrvo  of  the 
estate  and  cftects  of  the  oompanv,  includinpr  such 
securities  as  may  t>e  deposited  with  the  Auditor  or 
Treasurer  of  Stnfo,  ana  to  collect  tho  debts  due, 
and  property  tx-lonKiOK  to  It,  wllh  power  to  prose> 
cute  and  defend  buTu  in  the  name  of  the  corpora- ' 
tlon,  or  In  their  own  names,  to  appoint  a^nts  un-  : 
der  them,  anddosll  other  acts  nccoss.iry  for  the 
collection,  marshnllnR  Hud  dietrlbutlnir  or  the  as- 
sets of  the  company,  and  the  closing  of  Its  con- 
cerns; and,  when  necessary  for  the  final  settlement 
of  Its  unfinished  business,  the  powrts  of  sueh  re- 
ceive ra  may  be  continued  as  tongas  the  court  deems 
necessary  therefor." 
riSTBI  "Sec.  9.  The  mode  of  summonlni?  parties  Into 
*■  oourt,therule8of  practice,  courseof  procedure  and 

powers  of  courts.  In  coses  arising  under  this  Act, 
shall  be  the  same  as  in  ordinary  proceedings  In 
^J^^fn  this  State,  except  as  herein  otherwise  pro- 

Under  the  authority  conferred  by  the  latter 
statute,  the  Auditor  caused  an  examination  to  be 
made,  by  the  chief  clerk  of  the  Xnsuruuco  De- 
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partmentof  the  State,  Into  the  condition  of  thl* 

company.  Tliat  officer  reported  that  it  had 
been  doing  a  lo^iii!;  business  for  several  years, 
was  insolvent  within  the  mcaninij  of  the  Statute, 
and  that  immediate  steps  shoula  be  taken  to  ap- 
point a  receiver,  to  the  end  that  Uie  affairs  ol 
the  company  be  wound  up  as  qnickly  as  pos- 
sible, as  being  for  the  best  interests  of  its  policy 
holders.  As  the  result  of  that  examinntion,  tibie 
present  proceedings  were  commeoced  by  the 
auditor  in  the  Circuit  Court  of  Cook  County 
under  the  said  Act  of  1874.  The  petition  filed 
by  him  shows  that,  in  his  opinion,  the  condition 
of  the  company  rendered  its  further  coolin- 
uance  tn  business  hazjutlous  to  the  Insured. 
He  prayed  that  the  company  be  enjoined  from 
further  prosecuting  its  business;  that  areoeiTer 
be  appointed  to  take  chargo  of  its  real  estate 
and  effects;  and  that  such  other  relief  be 
^ntcd  as  should  be  meet.  An  iniunction  was 
issued,  and  a  receiver  appointed  with  authority 
to  take  possession  of  the  property  of  the  com- 
pany, the  latter  being  directed  to  execute  all 
convevanccs  necessary  to  vest  in  him  full  title 
to  all  its  property,  assets  aiMl  choses  in  action. 
The  company,  by  its  answer,  put  the  plaintiff 
on  proof  of  lUI  the  material  aUegjitions  of  tbe 
petition.  At  the  final  henring,  it  moved  the 
court,  upon  written  grounds,  for  a  final  decree 
in  its  behalf;  one  of  which  was,  that  the  statutes 
of  the  State  under  which  these  procewlinga 
were  had,  were  in  violation  of  the  Constitniion 
of  the  United  States,  in  tbnt  they  impaired  the 
obligation  of  the  ranirnct  between  the  State 
and  the  company,  as  well  as  of  the  contracts 
between  the  company  and  its  policy  hohlers 
and  creditors. 

This  motion  was  denied,  and  a  final  judg- 
ment rendered  perpetually  oiijoinin!:  the  com- 
mny  from  further  prosecution  of  i's  business. 
From  Uiat  judgment  a  writ  of  error  was  prose- 
cuted to  the  Supreme  Court  of  the  State,  where  [579] 
among  other  thmgs,  was  assigncil  for  error  Uie 
refusal  of  the  court  of  original  jurisdiction  to 
adjudge  that  the  said  statutes  of  Illinois  were 
in  violation  of  the  Constlhilion  of  the  United 
States.  The  Judgment  of  the  Inferior  court 
was,  in  all  things,  affirmed  by  the  Supreme 
Court  of  the  State,  and  from  that  judgment  of 
afBrmance  tlie  pnacnt  writ  of  error  is  jnnee- 
culed. 

The  Supreme  Court  of  Illinois  did  not,  in 
terms,  pass  upon  the  claim  dirttncUy  m-nde 
there,  ns  in  the  court  of  original  juriwiction, 
that  the  statutes  in  question  were  in  derogation 
of  rights  and  privileges  secured  to  appellant  by 
the  Constitution  of  the  United  States.  But  the 
final  judgment  necessarily  involved  an  adjudi- 
cation of  tlist  claim;  for,  if  the  statutes  upon 
the  authority  of  which  alone  the  Auditor  of  State 
proceeded,  are  repugnant  to  the  National  Con- 
stitution, that  judgment  could  not  properly 
have  been  rendered.  This  court,  therefore,  h^ 
jurisdiction  to  inquire  whether  an^  right  or 

Bnvilege  protected  by  the  Constitution  of  the 
nited  Stales,  has  been  withheld  or  denied  br 
the  judgment  below.  And  our  jurisdiction  a 
not  defeiitcil  because  it  may  apjicar,  upon  ex- 
amination of  this  federal  question,  that  the  Stat- 
utes of  Illinois  are  not  repugnant  to  the  pro- 
visions of  that  instnunent.  Such  an  examina- 
tion itself  involves  the  exercise  of  juriwJictioo. 
The  motion  to  dismiss  the  writ  of  error  upon  the 
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cround  that  tlie  record  does  not  raise  any  ques- 
tion of  a  Federal  nature  must,  therefore,  be 
denied 

The  case  upon  the  merits,  so  for  as  they  in- 
volve any  question  of  which  this  court  may  take 
cognizance,  is  within  a  very  narrow  compass. 
The  main  proposition  of  the  counsel  is  that  the 
obligation  of  the  contract  which  the  company 
had  with  the  State,  in  its  original  and  amended 
charter,  will  be  impaired  if  that  company  be 
held  subject  to  the  operation  of  subsequent  stat- 
utes, regulating  the  business  of  life  insurance 
and  authorizing  the  courts,  in  certain  contin- 
gencies, to  suspend,  restrain  or  prohibit  insur- 
ance companies  incorporated  in  Illinois  from 
f  urtiiu  continuance  in  business.  This  poution 
cuuiot  be  sustained,  connstenUy  with  the 
power  which  the  State  has,  and  upon  every 
ground  of  public  policy  must  always  have, 

[S801  corporations  of  her  own  creation.  Kor  is 
It  justified  by  any  reasonable  interpretation 
of  the  language  of  the  company's  charier.  The 
right  of  the  plaintiff  in  error  to  exist  as  a  cor- 
poration, and  its  authority,  in  that  capacity,  to 
conduct  the  particular  business  for  which  It  was 
created,  were  ^nted,  subject  to  the  condition 
that  the  privileges  and  franchises  conferred 
upon  it  should  not  be  abused,  or  so  employed  ns 
to  defeat  the  ends  for  which  it  was  established, 
and  that,  wheu  so  abused  or  misemployed,  they 
may  be  withdrawn  or  reclaimed  by  the  State,  in 
aucn  way  and  by  such  modes  of  procedure  as 
are  consistent  with  lav.  Although  no  such  con- 
dition is  exjiressed  in  t^e  company's  charter,  it 
is  necessarily  implied  in  every  grant  of  cor- 
porate existence.  Terrett  v.  Taylor,  9  Cranch, 
51 ;  Ang.  &  Ames,  Corp.  (9th  ed.),  sec.  774,  note. 

Equally  implied.  In  our  judgment,  Istlie  con- 
dition that  the  corporation  shall  be  subject  to 
such  reasonable  regulations,  in  respect  to  the 
general  conduct  of  Its  affairs,  as  the  LegislBtUTB 
may,  from  time  to  time,  prescribe,  which  do  not 
materially  interfere  wiui  or  obsiruct  the  sub- 
stantial enjoyment  of  the  privileges  the  State 
has  granted,  and  serve  only  to  secure  the  ends 
lor  which  the  corporation  was  created.  8inMng 
Fund  Casa,  99  U.  S.,  700  [XXV.,  496];  Com- 
monwaUth  v.  JJank,  21  Pick..  543;  Qmmercial 
Bk.  T.  Miuiuippi,  4  Sm.  &  M.  503.  If  this  con- 
dition be  not  necesBarily  implied,  then  the  cre- 
ation of  corporations,  nithrightsaud  franchises 
which  do  not  belong  to  individual  citizens,  may 
become  dangerous  to  the  public  welfare  through 
the  ignorance,  or  misconduct,  or  fraud  of  Uiosc 
to  whow  management  their  affairs  are  in- 
trusted. It  would  be  extraordinary  if  the  Leg- 
islative Department  of  a  government,  charged 
with  tte  duty  of  enacting  such  laws  as  may  pro- 
mote the  health,  the  morals,  and  the  prosperity 
of  the  people,  might  not,  when  unrestrained  by 
constitutional  limitations  upon  its  authority, 
provide,  by  reasonable  regulations,  against  the 
misuse  of  special  corporate  privileges  which  it 
has  granted,  and  which  could  not,  except  by  its 
sanction,  express  or  Implied,  have  been  exer- 
cised at  all. 

In  the  OTcsent  case  it  is  claimed  by  the  State 
that  the  Chicago  Life  Insurance  Company  was 

[681]  never  solvent  at  any  time  after  its  original  or- 
ganization; that  only  10  per  cent  of  its  author- 
ized capital  stock  was  ever  paid  in;  tbat  stock 
subscription  notes,  representing  unpaid  sub- 
scriptions, were  ingeniously  made  payable  on 
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demand,  with  interest  after  such  demand,  and 
that,  no  demand  having  been  made,  no  interest 
accrued;  that,  nevertheless,  the  veri6ed  reports 
of  the  Company  to  the  State  indicated  that  its 
capital  stock  was  fully  paid  up  in  cash,  thus 
leading  the  public  and  the  insured  to  believe 
that  the  stock  was  p^  up  and  invested  in  in- 
terest-bearing secuntics;  that  large  dividends 
were  annually  paid  to  stockholders  from  the 
earnings  of  the  Company,  which,  consistently 
with  an  honest  exercise  of  its  franchises  and 
privileges,  and  with  its  duty  to  policy  holders, 
should  not  have  been  paid;  that  interest  upon 
collateral  securities  deposited  by  stockliolucrs 
owing  subscriptions  was  received  by  the  stock- 
holders themselves;  that  the  annual  diWdends 
paid  to  stockholders  was  in  direct  violation  of 
the  Company's  by-laws;  that  the  annual  reports 
to  the  auditor  scheduled  large  amounts  of  assets 
and  securities  as  the  property  of  the  Corpora- 
tion, when,  in  fact,  they  were  the  property  of 
individuals;  that  such  reports  falsely  magnified 
the  receipts  of  the  Company  and  misstnlcd  its 
disbursements;  and  that  its  last  annual  report 
included,  amon^  its  securities,  about  fSO,000  of 
mortgages  which  were  not  the  property  of  the 
Company.  These  statements,  counsel  for  the 
State  clsim,  are  fully  sustained  by  the  evidence 
in  the  cause,  while  counsel  for  the  Company, 
with  equal  emphasis,  contends  tliat  the  showing 
made  is  all  that  could  be  desired  in  a  corpora- 
tion managed  by  careful,  honest  directors. 

We  express  no  opinion  as  to  the  correctness 
of  either  of  these  opposing  views;  for,  they  re- 
fer to  matters  that  do  not  necessarily  involve  the 
validity  of  the  statutes  which,  it  u  contended, 
violate  the  National  Constitution;  they  relate 
only  to  the  manner  in  which  the  Ckimpany  has 
exercised  its  corporate  powers,  and  do  not  in- 
volve any  question  of  a  Federal  nature.  It  Is 
not  competent,  under  ezlstiog  laws,  for  this 
court  to  inquire  whether  the  State  Court  cor- 
rectly interpreted  the  evidence  as  to  the  Com- 
pany's insolvency,  nor  whether  the  facts  make 
a  case  which,  under  the  Statute  of  1874,  re- 
quired or  permitted  a  judgment  perpetually  en- 
joining it  from  doing  any  further  business.  We  [682] 
are  restricted  by  the  settled  limits  of  our  juris- 
diction to  the  specific  inquiry,  whether  the  stat- 
utes themselves,  upon  which  the  judgment 
below  rests,  impair  the  obligation  of  any  con- 
tract which  the  ComiKiny  or  its  policy  holders 
had  with  the  State,  or  infringe  any  right  secured 
by  the  National  Constitution.  B.  R.  Cb.v.  Rock, 
4  Wall.,  1«0  [71  U.  8.,  XVIIL,  8821;  Knox  v. 
£nA.  Bk.,  12  Id.,  388  [79  U.  S.,  XX.,  4151.  It 
Is  only  as  hearing  upon  the  question  of  the 
power  of  the  State— without  any  express  reser- 
vation to  that  end  having  been  made  in  the 
charter  of  the  Company — to  subject  it  to  such 
regulations  as  tliose  established  by  the  Act  of 
1809,  or  to  compel  it  to  cease  doing  business 
when  the  circumstances  exist  which  arc  set  out 
in  ^e  Act  of  1874,  that  we  have  rcfeiTcd  to  the 
facts  which  counsel  for  the  State  contend  are 
fully  established  by  the  evidence.  If  the  Stato 
had  no  such  power,  then  the  statutes 
which  she  proceeds  would  impair  the  contract 
which  the  Company  bod  with  her  by  its  char- 
ter. But  can  It  be  possible  that  the  State,  whidi 
brought  this  Corporation  into  existence  for  the 
purpose  of  conducting  the  business  of  life  insure 
ance,  is  powerless  to  protect  the  people  against 
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It,  when — assuming,  as  we  must,  the  facts  to  he 
tuch  as  the  judgment  below  implies — its  f  urtber 
continuance  in  ousiness  woidd  defeat  the  object 
of  its  creation,  and  be  a  fraud  upon  the  public, 
and  on  its  creditors  and  policy  holders?  Did  the 
Company,  by  its  charter,  have  a  contract  that  it 
should,  without  reference  to  the  will  of  the 
State,  or  the  public  interests,  exercise  the  fran- 
chises gnnted  by  the  State  after  it  became  in- 
BolTcnt  and  consequently  unable  to  meet  the  ob- 
ligations whicb,  as  a  ConMraUon,  under  the 
sanction  of  the  State,  it  had  assumed  to  its  pol- 
icy holders?  Our  answer  to  these  questions  is 
sufBcientlr  Indicated  by  what  has  been  said. 
The  Act  of  1869  does  not  contain  any  regulation 
respcctiug  the  affairs  of  any  corporation  of  Il- 
linois wluch  is  not  reasonable  in  its  character, 
or  which  it  not  promotive  of  the  interests  of  all 
coDcemed  In  Its  management.  It  only  guards 
against  mismanagement  and  misconduct;  its  re- 

auiremeots  consutute  reasonable  regulations  of 
le  business  of  such  local  corporations;  it  does 
not  impair  tbe  obligation  of  any  contract  which 
this  Company  had  with  the  State;  thecondl- 
583]  tions  imposed  upon  the  rights  of  the  Company 
to  continue  the  issuing  of  policies  are  neither  ar- 
bitrary nor  oppressive. 

The  same  general  observations  apply  to  the 
Act  of  1874,  which,  recognizing  the  contract 
right  of  Uie  company  to  carry  on  business  as  a 
Corporation,  does  not,  by  a  legislative  decree 
merely,  bas^  upon  the  ex  parte  TepiesentaAiooa 
of  public  officei's,  assume  to  withdraw  that 
risht  There  Ls  no  denial,  as  counsel  supposes, 
of  the  equal  protection  of  the  laws,  nor  any  de- 

Erivation  of  property  widiout  due  process  of 
vw;  for  that  statute  authorizes  a  public  officer 
to  bring  the  company  before  a  judicial  tribunal, 
which,  after  full  opportunity  for  defense,  may 
determine  whether  it  is  insolvent,  or  its  condi- 
tion such  as  to  render  its  continuance  in  busi- 
ness hazardous  to  the  insured  or  to  the  public, 
or  whether  it  has  exceeded  its  corpcnate  pow- 
ers, or  violated  the  rules,  restrictions  or  condi- 
tlons  prescribed  by  law;  grounds  wblch,  if  es- 
tablished, constitute  sufficient  reason  why  the 
corporate  franchises  and  privileges  wanted  by 
the  State  should  be  no  lo^r  etnoyed.  TernU 
v.  Taylor,  vbi  tuvra;  2  Kent,  Com.,  804,  813; 
See  V.  moom,  0  Johns.  Ch.,  879;  Oom.  v.  Bank, 
21  Pick.,  642;  see,  also,  Ang.  &  Ames,  Corp., 
aec.  774  and  nofe,  9th  ed.  That  a  suit  for  such 
purposes  might  be  instituted  if ,  In  the  of^on 
of  the  Auditor  of  State,  any  of  those  groimds 
existed,  affords  no  justification  to  characterize 
this  proceeding  as  narsh  or  arbitrary;  for,  at 
last,  the  final  judgment  of  the  court  must  de- 
poul  upon  the  facts  as  established  by  compe- 
tent evidence,  and  not  upon  the  mere  tniinioD 
fd  that  ofilcer.  Indeed,  the  existence  of  such 
an  opinion,  upon  the  part  of  that  officer,  as  a 
oondltion  of  his  right  to  institute  the  proceed- 
ings prescribed  by  the  Act  of  1874,  is  in  the  in- 
terest of  the  corporations  embraced  by  its  pro- 
visions; for  it  furnishes  some  protection  agsonst 
hasty  or  oppressive  action  against  them. 

These  views  are  strengthened  by  the  Com- 
pany's acceptance  of  the  amended  charter  grant- 
ed In  1867.  Tbe  fifth  section  of  that  Act  is  in 
these  words:  "  This  Act  and  the  Act  to  which 
this  is  an  amendment  shall  not  be  deemed  to  ex- 
empt said  Company  from  the  operation  of  such 
>84I  general  laws  u  may  be  hereafter  enacted  by  the 
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General  Assembly  on  the  subject  of  life  Insur- 
ance." That  secticm  may  not  be  equivalent  to 
a  reservation  of  tbe  right  of  the  Legislature  to 
alter,  amend  or  repeal  the  original  charter  at 
pleasure;  and.  If  it  be  admitted  ^at  the  Com- 
pany, prior  to  that  amendment,  could  not  have 
been  subjected  to  the  regulations  prescribed  l^^ 
the  Acts  of  1869  and  lb74.  yet  it  was  entirely 
competent  for  it  to  waiva— a^  by  its  acceptance 
of  the  amended  charter.  It  did  waive — any  such 
exemption,  and,  in  consideratton  of  the  grant 
of  additional  powers,  or  without  any  consider- 
ation of  that  character,  a^ree  to  come  under  the 
general  laws  on  the  subject  of  the  business  in 
which  it  was  engaged,  which  did  not  materially 
impair  its  right  to  carry  on  tbat  business,  or 
take  from  it  any  substantial  privilege  conferred 
by  the  original  charter.  It  took  the  additional 
rights  given  by  the  Act  of  1867,  subject  to  tbe 
condition  imposed  by  its  fifth  section. 

It  is  further  contended  that  the  State  enact- 
ments In  question  impair  the  obligation  of  the 
contracts  which  the  Company  has  made  with  Its 
creditors  and  polity  holders.  To  this  it  is  suffi- 
cient to  r^ly.  In  the  language  of  this  court  in 
Mumma  v.  iPotomac  Co.,  8  Pet..  288,  where  it 
was  said:  "  A  corporation,  by  tbe  very  terms 
and  nature  of  its  political  existence.  Is  subject 
to  dissolution  by  surrender  of  its  corporate 
franchises,  and  by  a  forfeiture  of  them  for  will- 
ful misuse  and  non-use.  Every  creditor  roust 
be  presumed  to  understand  the  nature  and  inci- 
dents of  such  a  body  oolitic,  and  contract  with 
reference  to  than.  Audit  would  hea doctrine 
new  In  the  law  that  the  existence  of  a  private 
contract  of  the  corporation  should  force  upcn 
it  a  perpetuity  of  existence  contrary  to  publie 
policy  and  the  nature  and  objects  of  its  char- 
ter." The  contracts  of  policy  holders  and  cred- 
itors are  not  annihilated  by  such  a  judgment  as 
was  rendered  below;  for,  to  the  extent  that  the 
company  has  any  property  or  assets,  their  in- 
terests can  be  protocted,  uid  axe  orotected.  by 
that  judgment  The  actikm  the  State  may 
or  may  not  have  sifected  the  intrindc  value  ouf 
the  Company's  poUdes;  that  would  depend  some- 
what on  the  manner  in  which  its  aJSairs  have 
been  conducted,  upon  the  amount  of  profits  it 
has  realized  from  business,  and  upon  Its  actual 
condition  when  this  suit  was  instituted;  but  tbe  [m 
State  did  not,  by  granting  the  original  and 
amended  charter,  preclude  herself  from  seek- 
ing, by  proper  jumdal  prooeediugs.  to  reclaim 
the  franchises  and  privileges  she  had  given, 
when  thev  should  be  so  misused  as  to  defeat  tbe 
objects  of  her  grant,  or  when  the  Company  bad 
become  insolvent  so  as  not  to  be  able  to  meet 
the  obligations  which,  undo-  the  authori^  of 
the  State,  it  had  assamed  to  polity  holders  and 
creditors. 

The  whole  argument  in  behalf  of  the  Com- 
pany proceeds  upon  the  erroneous  assumption 
thst  this  court  baa  authority  to  determine  wheth- 
er the  facts  make  a  case  under  the  Statutes  of 
1869  and  1874,  and  if  it  be  found  they  did  not, 
that  it  must  enforce  the  right  of  the  Company 
to  continue  in  btisiness,  despite  the  final  Judg- 
meot  to  the  contrary  by  the  courts  of  the  State 
which  created  it;  miereas,  we  have  only  to  in- 

auire  whether  the  statutes  in  question  impair 
le  obligation  of  any  contract  which  tbe  Com- 
pany baa  with  the  State,  or  violate  any  other 
provision  of  the  National  Onstitution.  Being 
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of  opinion  that  thej  are  not  open  to  any  objec- 
tion of  that  character,  the  judgment  must  be 
affirmed  without  any  reference  to  the  weight  of 
the  evidence  upon  any  issue  of  fact  made  by 
the  pleadings. 

Judgmmt  affrmed. 

fXtue  cop7>  Test : 

James  H.  UoEenner,  (Berk,  Snpb  OcnirC,  IT.  B. 


FRANCIS  W.  BOTBB.  F^.  in  Err., 
«. 

DANIEL  BOTER  et  AI...  Conn^  Commis- 
Bioners  of  Soitotlkill  County. 

<See  8. 0L(  R^orter's  ed.,n9-niBD 

State  law  taxing  bank  shares,  validity  €f-~ea»e» 
reviewed — un^iwU  exemption  J^om  taxation — 
equality  of  taxation. 

*1.  The  former  dcolstoDB  of  thb  court  do  not  sus- 
tala  the  proposition  that  oatlODftl  bank  shares  mar 
be  subjected,  under  the  authority  of  the  State,  to 
local  taxation  where  a  very  matonal  part,  relative- 
ly, of  other  moneyed  capital  in  the  hands  of  lodivtd- 
utu  citizens  within  the  same  Jurisdiction  or  tft^tng 
district  is  cx-'moted  from  such  taxation. 

2.  While  exiict  uniformity  or  equality  of  taxation 
cannot  be  c.tpected  under  any  system,  capita)  in- 
vested in  national  bank  shnros  was  Intendedby  Con- 
gress to  be  placed  upon  the  same  footing  of  sub- 
stantial equalitv  in  respect  of  taxation  by  state  au- 
thorltv  as  the  Stute  establishes  for  other  moneyed 
avltui  In  the  bands  of  liidi  vidual  citizens,  however 
Invested,  whether  in  state  bank  shares  or  otberwlae. 
[Na  749.] 

Submitted  Jan.  B.  188S.    Decided  Mar.  Jff.  138S. 

F ERROR  to  the  Supreme  Court  of  the  State 
of  Pennsylvania. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  Charles  W.  Wells,  for  plaintiH  In 
error. 

Metart.  W.  J.  Whltehonse  and  A.  W. 

Sc&aiek,  for  defendants  in  error. 

Mr.  JwU'ee  "Haximn  delivered  the  oplnioo 
of  the  court: 

The  plaintiff  in  error  broueht  this  suit  in  a 
State  Court  of  Pennsylvania  for  an  injunction 
restraining  the  Commissioners  of  Schuylliill 
County  from  levying  a  county  tax  for  the  year 
1883  upon  certain  shares  in  the  Pennsylvania 
National  Bank — ao  association  organized  under 
the  National  Banking  Act.  The  suit  proceeds 
upon  the  ground  that  such  \erv  violates  the  Act 
of  Congress  prescribing  contfitions  upon  state 
taxation  of  national  bank  shares,  in  this,  that 
"  otlier  moneyed  capital  in  tAe  hands  of  indi- 
vidual citizens  "  of  that  county  Is  exempted,  by 
the  laws  of  Pennsylvania,  from  such  taxation. 
A  demurrer  to  the  bill  was  sustained  nod  the 
suit  was  dismissed.  Upon  appeal  to  the  Su- 
preme Court  of  Pennsylvania  that  judgment 
[691]  affirmed,  on  the  ground  that  tKe  laws  of 
the  State,  under  which  the  defeodanta  sought 
to  justify  the  taiation.  were  m>t  repugnant  to 
the  Act  of  Congress. 

*^ead  notes  by  Wr.  Justice  Harlah. 


ftciK.—Taxation  of  etoek  or  shareB  in  corporation 
does  not  Impair  oblfgotlono/  contracts;  taxationof 
shares  in  nalionai  banks  and  of  oilier  eorjmnUions. 
nee  not«  to  Prov.  Bk.  V.  Billings,  29  U.  8.  (4  Pet),  fiI4 
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Stale  taxation  of  national  bnnk  shares  was 
permitted  by  the  41st  section  nf  the  Act  of  Con- 

Scss  of  June  8,  18(>4,  subject  to  the  restriction 
at  it  should  not  be  at  a  greater  rate  than  tliat 
imposed  upon  other  moneyed  capital  in  the 
bands  of  Indi^dual  ctti/.cns  of  the  snmc  Sif^te. 
18  Stat,  at  L. ,  111,  ch.  106,  sec.  41.  But  tlint sec- 
tion contained  a  proviso  to  the  effect  "  that  the 
tax  so  imposed,  under  the  laws  of  any  Utato, 
upon  the  shares  of  any  of  the  associatious  au- 
thorized by  this  Act,  shall  not  exceed  ttic  rate 
imposed  upon  the  shares  io  any  of  tlie  banks 
organized  under  the  authority  of  the  State 
where  such  association  is  located."  The  case 
of  JAoabergerT.  Bouse,  9  Wall.,  469  [76  U.  8., 
XIX.,  721],  arose  under  that  Act  The  ques- 
ticm  there  was.  wh^er  shares  in  a  notional  bank 
were  exempt  from  state  taxation  merely  be- 
cause two  state  hanks  of  issue,  orgnni/.<»  be- 
fore the  National  Banking  Act  was  passed,  and 
wliich  held  a  very  inconsiderable  portion  of  the 
banking  capital  of  the  Stale,  had,  by  their  char- 
ter, the  right  to  pay  a  certain  per  cent  on  the 
amount  of  their  ca|ntal  stock  in  full  all  state 
bonus  and  taxes— an  amount  less  than  that  im- 
posed upon  national  bank  shares.  The  shares 
of  other  associations  in  the  State  having  the 
privileges  of  bankioff,  except  tlie  power  to  emit 
bills,  were  taxed  luve  the  shares  in  national 
banks.  It  was  held  that  Congre<^  meant,  by 
refereoce  in  the  Act  of  1864  to  taxation  of  state 
bank  shares,  to  require,  as  a  condition  to  taxa- 
tion by  the  State  w  shiires  In  national  banks, 
that  she  should,  unless  restrained  by  valid  con- 
tract, tax  in  like  manner  the  shares  of  banks  of 
issue  of  her  own  creation.  There  was  no  ques- 
tion in  that  case  of  discrimination  a^inst  cap- 
ital invested  in  national  bank  shares  m  favor  of 
moneyed  capital  wbidi  was  invested  otherwise 
than  m  bank  stock. 

But  the  Act  of  1864  was  so  far  modified  by 
that  of  February  10, 186S,  15  Stat,  at  L. ,  84.  cb. 
7,  that  the  validity  of  such  state  taxation  was 
thereafter  to  be  determined  by  the  inquiry, 
whether  it  was  at  a  greater  rate  than  was  as- 
sessed upon  other  moneyed  capital  in  the  hands 
of  individual  citizens,  and  not  necessarily  by  a 
comparison  with  the  particular  rate  imposed 
upon  shares  hi  state  banks.  The  effect,  if  not  [602] 
the  object  of  the  latter  Act  was  to  preclude  the 
possibility  of  any  such  iiitcrprctntion  of  Uie  Act 
of  Congress  as  would  justify  States,  while  im- 
posing the  same  taxation  upon  national  bank 
shares  as  upon  shares  in  state  banks,  from  dis- 
criminating against  national  bank  shares,  in 
favor  of  moneyed  capital  not  invested  io  State 
bank  stock.  At  any  rote,  the  Acts  of  Congress 
do  not  now  permit  any  such  discrimination. 
Section  6319  of  tJie  Revised  Statutes  is  as  fol- 
lows: 


-  NMnilnL'itcrr-lnFniti.NMttRialBrafcbw'Actlriull 

f>r<  v<  tji  ttK-plmrssmaiiTWBooIatltRiftom  being 
IK  lu'l-"!  iui.\ii;  t-iJuatlocmrtliaiKrsnnalpropern-iq 

n!ii'i'>fL5  iiy  tiiutiyriiy  of  -Swie  wftbin  whlob 
BiJk-li  :ii^<nnuik»[L  if  t-jciittid:  but  tha  Let;  -):iture 
of  i-Mi'Jf  ^I'lN  lUHyfieiermlneandillfcittiio  maaa^F 

STi  l  iilm'c  nf  IfiKing'  gll  tlie  xhoree  □(  niittnrinl  tmil|> 
iLiu  a£KJOlntl<.iDa  Iocb^jO^  wltbin  the  Stitc,  EU^Jt^^^c 
ooiy  lo  two  rwtrlcaotieithiiKhe  tiixatlon  shiill  d<-i( 
be  «t  a  Krcntfr  rate  thun  Iq  ii*3c^»j?iI  upon  other 
Ei'-ii"Vi-irc!iriit(tl  in  tlie  hftiiHliiof  iTi'liviilun]  ciUwni 
()[       li  ami  ihiit  ttin^  ftijin-s  rjf  any  mtlional 

h^uikUikH  aHfiuotaUub,owaeilbyuou-r«bideuLttt>f  any 
State,  Btiall  be  taxed  in  the  dtr  or  county  where 
the  book  Is  locatad,  and  not  euBwhsre.  Nothing 
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berelD  shall  be  oonstnicd  to  exempt  tlie  real  prop- 
erty of  ssBoolatloaa  from  eltber  State,  oouDtr  or 
municipal  taxes  to  the  samt  extent,  aooording  to 
Its  value,  M  other  real  property  it  taxed." 


Whether  the  proposed  tazation  for  eouniv 
nutNMea  of  tlie  pUtbtilTi  ahares  of  nattoDM 
bank  stock  is  at  a  greater  rate  than  b  assessed 
tor  like  purpmes  on  other  moneyed  capital  In 
the  hands  of  individual  citizens,  is  the  single 
question  mwn  which  depends  the  offinnance  or 
reversal  of  the  judgment. 

Before  ezanmung  the  Statutes  of  Pennsyl- 
vania upon  the  subject  of  taxation.  It  will  be 
well  to  ascertain  how  far  the  decisions  of  this 
court  have  fixed  the  true  meaning  of  the  words 
"  at  a  greater  rate  than  is  assessed  u^n  other 
moneyed  capital  in  the  handaof  indindual  dti- 
zens  of  such  State." 

The  Supreme  Court  of  Pennsylvania  is  of 
opinion  that  tbe  commissioners  are  fully  sus- 
tained by  the  decision  in  H^fntmv.  School  Di- 
r«eton,  &  WaU.,  480  [90  U.  &,  XXIU..  HZ]. 
In  that  case,  the  question  was,  whether  tbe 
[6031  '^^^^^  national  bank  shares  residing  in 
I-  CumberlandCounty,Pennsylvania,waaeKempt 
from  a  local  tax  by  reason  of  a  statutory  ex- 
emption from  all  taxation  in  that  county,  except 
for  state  purposes,  of  "  mortgugcs,  judgments, 
rocognizauces  and  money  owing  upon  articles 
of  agreement  for  the  sale  of  real  estate,"  except 
moi^ges,  judgments  and  articles  of  agree- 
ment given  ny  corporations.  Laws  Fa.,  1868, 
p,  61.  The  value  of  such  securities  (if  ttiey 
could  all  be  properly  so  described),  as  compared 
with  otber  monejred  capital  in  the  hands  of  in- 
dividual citizens  to  that  locality,  did  not  appear 
in  that  case.  What  the  court  tiod  to  decide,  and 
all  tliat  it  did  decide,  was  whether  tlie  exemp- 
tion from  local  taxation,  of  mortgages,  judg- 
ments, rcoognizances  and  money  diie  upon 
agreements  for  the  sale  of  real  estate,  in  the 
hands  of  Individuals,  was  a  partial  exemption 
only;  that  is,  whether  It  was  so  substantial  in 
its  nature  and  operation  as  to  affect  the  integ- 
rity of  tbe  general  assessment  for  local  pur- 
poses. The  court,  after  observing  that  money 
at  interest  was  not  the  only  moneyed  capitu 
to  which  the  National  Banldng  Act  bad  refer- 
ence, and  that  the  words  "  other  moneyed  capi- 
tal "  included  investments  in  bank  shares  and 
other  stocks  and  securities,  said:  "  This  is  a 
partial  exemption  only.  It  was  evidently  in- 
tended to  prevent  a  double  burden  by  the  taxa- 
tion, both  of  property  and  debts  secured  upon 
H.  Necessarily,  there  may  be  other  moneyed 
capital  in  the  loodity  than  such  as  Is  not  exempt. 
Some  pojt  of  it  <mly  to.  It  could  not  have 
been  the  intention  of  Congress  to  exempt  bank 
shares  from  taxation  betaiuse  some  moneyed 
capital  wos  exempt."  That  case  is  authority 
for  the  proposition  that  a  parUal  exemption  by 
a  State,  for  local  purposes,  of  moneyed  capital 
in  the  hands  of  individual  citizens  does  not,  of 
Itself  and  without  reference  to  the  aggregate 
amount  of  moneyed  capital  not  so  exempted, 
establish  the  rigbt  to  a  rimilar  exemption  in 
&vor  of  national  bank  shares  held  by  persons 
within  the  same  jurisdiction.  But  it  is  b^  no 
means  an  antliority  for  the  broad  proposition 
that  national  bank  snares  may  be  subjected  to  lo- 
cal taxation  where  a  very  material  part,  relati  ve- 
ly ,  of  other  monqjred  capital  in  the  nandi  of  indt 
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vidual  citizens  within  the  same  jurisdiction  or 
taxing  district  is  exempted  from  such  taxation. 
Indeed,  such  an  hiterpretation  of  the  statutes  (604] 
might  entirely  defeat  tne  puipoae  Uiat  induced 
Congress  to  confine  state  taxation  of  national 
bank  shares  within  the  limit  of  equality  with 
other  moneyed  capital;  for,  it  would  raable  the 
States  to  impose  upon  capital  invested  in  andi 
shares  materially  greater  burdens  than  tluwe  to 
which  other  moneyed  cajrital  In  Indirfolual 
hands  is  subjected. 

Tbe  case  of  Adama  ^.  Mayor  of  NdahvUUfiXiV. 
S..  19  [XXIV.,  8691.  Is  also  relied  upon  to  sup- 
port the  judgment  below.  Tbe  qu^on  there 
raised  was  whether  an  alleged  exemption  from 
municipal  taxatioD,under  an  ordinance  of  a  dtf 
at  its  interest-bearing  bonds,operated  to  exempt 
from  like  taxation  the  shares  m  a  national  bank 
located  in  the  same  city.  The  court  held  that 
as  the  ordinance  had  been  abrogated  by  subse- 
quent legislation  of  the  State,  no  such  exemp- 
tion existed.  However,  considering  the  ques- 
tion on  its  moits,  It  was  said  that  the  Act  of 
Congress  did  not  fntmd  "  to  cut  off  the  powa> 
to  exempt  particular  kinds  of  pnmerty.  If  the 
Legislature  chose  to  do  ao."  u  iuusuatfoa  of 
this  view,  reference  was  made  to  exemptions 
of  homesteads,  household  furniture,  school- 
houses,  academies  and  libraries — regulations 
sustained,  as  a  general  rule,  upon  grounds  of 
policy  and  humanity,  or  because  the  property 
exempted  is  employed  for  oblcfM  oMwe  or  tan 
connected  with  the  public  welfare.  And  it  was 
observed  that  the  discretlonaiy  power  of  the 
Legislature  over  such  subjects  remained  as  be- 
fore the  Act  of  1868,  tbe  intention  of  (hat  stat- 
ute being  to  protect  coiporations  formed  under 
its  authoilty  from  ur^nendlff  discrimination  hj 
tbe  States  in  the  exercise  of  their  taxing  pow- 
er. "That  particular  persons  or  particular  arti- 
cles are  relieved  from  taxation,  is  not  a  matter 
to  which  dther  class  can  object  It  Is  scarcely 
necessary  to  say  that  this  umcuage  leaves  un- 
touched the  question  as  to  ue  power  of  the 
State  to  subject  the  shares  of  national  banks  to 
taxation,  when  a  very  material  portion  of  other 
moneyed  capital  in  the  hands  of  individual  ci^ 
zens  and  corptwationa  to  exempted  from  lilu 
taxation. 

The  court  has  hod  occasion  to  examine  the 
provisions  of  the  National  Banldng  Act  In  sev- 
eral other  cases  recently  determined.  Peopte  v. 
Weaver,  100  U.  6.,  539  [XXV.,  Peltan  v. 
Nat.  Bk.,  101  Id..  148  [XXV.,  9011;  Cumminga 
V.  SaTM,  Id.,  158  [XXV.,  9081;  Supem.  v. 
Stanley,  105  U.  S.,  «)5  [XXVI.,  1044];  Jhiw- 
«iUemk.Y.  BrUUm.  Id.,  828  rXXVL,  10541. 

From  these  cases  may  be  deduced  certain 
rules  for  the  construction  ot  that  Act: 

1.  That  the  words  "  at  a  greater  rate  than  to 
aueaaed  upon  other  moneyed  capital  in  the 
hands  of  individual  citizens"  refer  to  the  entire 
process  of  assessment,  which,  In  the  case  of  na- 
tional bank  shares.  Includes  both  their  valua- 
tion and  the  rate  of  percentage  on  such  valua- 
tion; consequently,  uiat  the  Act  of  Congress  to 
violated  if,  in  connection  with  a  fixed  percent- 
al applicable  to  the  valuation  alike  of  national 
tuink  shares  and  of  other  moneyed  Investments 
or  capital,  the  statelawestebliuiesorpermitsa 
mode  of  assessment  by  which  such  snores  are 
valued  higher  in  proportion  to  their  real  value 
than  to  ama  moneyed  capital. 
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2.  That  a  state  law  which  permits  individual 
^tfzens  to  deduct  their  just  debts  from  the  val- 
uation of  tlicir  personal  property  of  every  kind, 
other  than  national  bank  shares,  or  which  per- 
mits the  taxpayer  to  deduct  from  the  sum  of 
bis  credits,  uiotiey  at  Interest  or  other  demands 
to  the  extent  of  his  iona^  indebtedness,  leav- 
ing tlic  reoinindor  to  be  taxed,  while  It  denies 
the  snmo  right  of  deduction  from  the  co^  value 
of  txink  sliiircs,  operates  to  tax  the  latter  at  a 
ffresiier  nitc  than  other  moneyed  capital. 

These  decisions  show  that,  in  whatever  form 
the  qiicsliou  has  arisen,  this  court  has  steadily 
kept  in  view  the  intention  of  Congress  not  to 
permit  any  substantial  discrimination  In  favor 
of  moneyed  capital  in  the  hands  of  Individual 
citizens,  as  against  capital  invested  In  the  shares 
of  national  mala.  In  Aeplf  t.  Weatur,  the 
court  said:  "  As  Congress  was  conferring  a 
power  on  the  States  which  they  would  not  oth- 
erwise have  had,  to  tax  these  shares,  it  under- 
took to  impose  a  restriction  on  the  exercise  of 
that  power,  manifestly  designed  to  prevent  tax- 
ation which  should  dfiscriminate  agiiinst  that 
class  of  proper^  as  compared  with  otlier 
moneyed  capital.  In  permitting  the  States  to 
tax  these  shares.  It  was  foreseen  that  the  States 
might  Iw  disposed  to  tax  the  capital  Invested  in 
these  banks  oppressively.  This  might  have 
been  prevented  by  fixing  a  Umlton  the  amount. 
But  Coiigresa,  with  due  regard  to  the  dignity  of 
the  States,  and  with  a  desire  to  interfere  only  so 
fur  as  wiifi  ueccasnry  to  protect  the  banks  from 
anytliinj;  tievoud  their  equal  share  of  the  public 
burdens,  said:  Tou  may  tax  the  real  estate  of 
the  hanks  as  other  real  estate  is  taxed,  and  you 
may  tax  the  shares  of  the  bank  as  the  personal 
proiwrty  of  the  owner,  to  the  same  extent  you 
tax  other  moneyed  capital  invested  in  your 
Slate.  It  was  cfinccivca  that  by  tills  qualuica- 
tinn  of  the  power  of  taxation,  equality  would  be 
secured  and  injustice  preveDtcd." 

We  come  now  to  consider  whether  the  laws  of 
Pennsylvania,  under  which  defendants  propose 
to  levy  a  tax  for  county  purposes  upon  the 
|)la{ntiirs  shares  of  stock,  areopen  to  the  objoc- 
tioii  that  they  violate  the  principle  of  equality 
which  the  Act  of  Congress  intended  to  eslahlis.h 
between  rii])it;il  invested  In  such  shares,  and 
■olher  moneyed  capital. 

By  n  litw  of  that  State  passed  March  81, 
18TU — upon  which  the  defense  mainly  rests— it 
is  provided,  "That  all  the  shares  of  national 
banks  located  within  this  State  and  of  Mnks 
and  aavincs  lostitutions  incorporated  by  this 
State,  shall  be  tnxnhlc  for  state  purposes  at  the 
rate  of  three  mills  [subsequently,  four]  per 
annum  upon  the  assessed  value  thereof;  and  for 
county,  sciiool,  municipal  and  local  purposes  at 
tlie  same  rate  as  now  is  or  may  hereafter  be  or- 
eessetl  and  imposed  upon  other  moneyed  capital 
in  the  hands  of  individua]  citizens  of  this  State." 
Laws  of  Pa.,  1870,  p.  42,  This  Act  suggests, 
upon  its  face,  the  inquiry  as  to  what  moneyed 
capital  in  tlie  hands  of  Individual  citi/<^)s  is 
sunject  to  taxation  for  county  and  other  local 

f mitoses;  for,  such  capital,  If  exempted  from 
ocat  taxation  at  the  date  of  the  passage  of  that 
Act,  remains  exempt,  unless  the  Legislature  of 
the  State  has  since  subjected  it  to  taxation. 
Evidently,  in  respect  of  taxation  for  local  pur- 
poses, the  Legislature  did  not  intend,  by  the  Act 
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of  1870,  to  remove  the  then  existing  exemp- 
tions, and  subject  all  moneyed  capital,  of  what- 
ever description,  to  such  taxation;  but  only  to 
establish  an  uniform  rate  of  local  taxation  as 
between  capital  invested  in  national  bank 
shares,  and  such,  and  only  such,  moneyed  cap- 
ital as  was  then,  or  mi^t  thereafter  bo>  nib- 
jected  to  taxation. 

To  ascertain  what  moneyed  capital  was,  at  [697] 
the  passage  of  the  Act  of  1870  tff  oas  since  be- 
come exempted  In  Pennsylvania  from  taxation 
for  county  purposes,  requires  an  examination 
of  several  statutes,  commencing  with  the  one 
passed  hi  1844.  The  latter  subjected  to  taxor 
tlon,  "  for  all  state  and  county  purposes  what- 
soever," the  following  personal  property:  mort- 
gages; moneyowlnguy  solvent  debtors,  wheth- 
er hy  promissory  note,  penal  or  single  bill,  bond 
or  judgment;  ardclea  of  agreement  and  ac- 
counts hearing  interest,  except  notes  or  Mils  for 
work  and  labor  done,  and  bsuk  notes:  shares  or 
stock  in  any  bank,  institution  or  company  then 
or  thereafter  incorporated  hy  or  In  pursuance  of 
any  law  of  the  State,  or  of  any  otlier  State  or 
government;  shares  of  stock  or  weekly  depos- 
its in  unincorporated  saving  fund  institutions; 
public  loans  or  stocks,  except  those  issued  by 
the  State;  money  loaned  or  invested  on  intercel 
In  any  other  State.  3  Brightly's  Purdou's  Dig,, 
1880;  Laws  Pa,,  1844,  p.  497. 

In  1850,  shares  of  stock  in  State  hanks  created 
after  the  State  Bankhig  Act  of  1850  were  re- 
lieved from  taxation  for  connty  purposes.  Laws 
Pa..  1853,  p.  443;  1  Grant,  88.  And  in  1H54 
all  bonds  or  certificates  of  loan  of  any  railroad 
company  Incorporated  in  the  Stale  were  de- 
clared liable  to  taxation  "  for  state  purposes 
only."  3 Brightly's Purdon's Dig.,  1360,  sec.  81. 

By  an  Act  approved  April  12,  1859,  It  was 
provided  that  thereafter  the  capital  stock  6f  all 
banks,  savings  institutions  and  companies  what- 
ever of  the  State,  "  shall  be  subject  to  and  pay 
a  tax  into  the  treasury  of  Uie  GommonwealUi 
annually,  at  the  rate  of  one  half  mill  for  each 
one  per  cent  of  dividend  made  or  declared  by 
such  tank,  savings  institution  or  company"; 
and  in  case  of  no  such  dividend  being  declared, 
tlien  three  mills  upon  a  valuation  of  the  capital 
stock,  a^eably  to  the  above  Act  of  1814.  The 
same  Act  excnipted  from  tax  upon  dividends 
any  institution  or  company  (except  banks  of 
Issue)  then  liable  for  tax  on  canital  stock.  It 
was  furihcr  declared  that  that  Act  should  not 
be  so  construed  as  to  make  building  associa- 
tions, plank  road  or  turnpike  companies  liable 
for  any  tax  to  the  Commonwealth,  when  such 
compiCnifsmnkeordeclarenodividends.  Laws  [698] 
Pa.,  1859,  p.  529.  And  by  an  Act  passed  Jan- 
uary 8,  1868,  it  was  declared  that  from  and 
after  its  passage  the  shares  of  stock  held  hy  any 
stockholder  in  any  institution  or  company  fai- 
corponited  under  uie  laws  of  the  State,  wnich 
In  lis  corporate  capacity  is  liable  to  and  pays 
into  the  State  Treasury  the  tax  imposed  by  the 
Act  of  April  12.  1859,  "shall  not  be  taxable  in 
the  hands  of  said  stockholder  personally,  for 
state,  county  or  local  purposes; "  so  much  of 
the  Act  of  1844  as  Imposed  a  tax  for  state  or 
countT  purposes  upon  any  stockholder  in  his 
individual  capacity  being  repealed  in  terms, 
without  relieving  such  corporations  from  any 
tax  then  imposea  ^  law,  or  their  teal  estate 
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from  any  state,  county  or  local  tax  to  which  it 
then  was  or  might  thereafter  be  subjected. 
Laws  Pa..  1868.  p.  1318. 

Then  followed  the  Act  of  1879.  by  tlie  tliird 
section  of  which  every  iacorporotca  compiuiy 
m  association  doing  business  in  PcoosylvaQia. 
Of  having  ci4>ital  employed  there  in  the  name 
any  mher  company  or  corpomtion— except 
foreign  insurance  companies,  hanlu  and  sav- 
ings Tustitutious— was  required  to  pay  a  certain 
aimual  tax  on  its  capital  stocl^  into  the  State 
Treaaurjr.   laws  Pa.,  1879,  p. 

This  brings  us  to  the  Act  of  June  10,  1881, 
whereby  mortgages;  moneys  owing  by  solvent 
debtors,  whether  by  promissory  note,  penal  or 
single  bill,  bond  or  judgment;  articles  of  agree- 
ment ond  accounts  bwing  interest— except 
notes  or  bills  for  work  and  labor  done;  obligiv- 
tions  to  banks  for  money  loaned;  bank  notes; 
shares  of  Stock  in  banks,  banking  or  saving  in- 
stitutions  or  companies,  then  or  thereafter  in- 
conwratcd  under  any  law  of  Pennsyl  ania;  pub- 
lic loiius  or  stocks,  except  those  issued  by  that 
State  or  the  Untied  States;  money  loaned  or  in- 
vested in  any  other  Slate,  and  all  other  moneyed 
capital  in  the  hands  of  individual  citizens  of 
that  State,  are  declared  "  to  be  and  are  hereby 
taxable  for  state  pvirpose,  at  the  rate  of  four 
mills  on  the  dollar  of  the  value  thereof  annu- 
ally; pron'tfed,  that  all  mortgages,  judgments 
una  recOjTni/Jinccs  whatsoever,  and  all  moneys 
due  or  owing  upon  articles  of  agreement  for  the 
sale  of  real  estate,  shall,  after  the  passage  of 
this  Act,  be  exempt  from  all  taxation  except 
ritfiai  purposes;  i^ondal,  tlie  provisions  of 

Ihis  Act  sliali  not  apply  to  building  and  loan 
associations,"  the  money  loaned  by  them  being 
subjected  to  the  same  tax  as  money  loaned  by 
individuals.  By  the  second  section  of  the  same 
Act,  uU  corporations  paying  interest  on  a  loan 
or  loans,  taxable  for  slate  purposes,  whether  so- 
cured  1^  bond,  mortgage,  recognizance  or  other- 
wise, required  to  reiwrt  to  the  audltor-gcn- 
eml  annually  the  amount  of  such  indebtedness 
owned  by  residents  of  Pennsylvania,  and  to  pay 
into  the  State  Treasury  four  mills  upon  every 
dolltir  of  such  indebtenness,  sucli  tax  to  l)c  de- 
ducted by  the  corporation  paying  it  from  the  in- 
terest on  .such  indebtedness;  where.:  u  "  such 
indebtedness,  whether  secured  by  bond,  mort- 
ffnge,  judgment  or  otherwise,  shall  be  exempt 
from  other  taxation  in  ttie  hands  of  the  holders 
thereof."    Laws  Pa.,  1881,  p.  99. 

Unless  we  greatly  niisjipprehend  the  effect  of 
this  legislation,  a  very  laige  amount  of  prop- 
erty made  stibject  by  the  Act  of  1844  to  taxa- 
tion for  botli  state  and  county  purposes,  has 
since  iKCn  relieved  from  the  burdens  of  county 
taxation;  wliile  the  inip^.ition  by  the  Act  o'f 
187U  upon  national  bnuk  shares  of  local  taxa- 
tion at  the  s:ime  rote  as  wtis  at  the  latter  dn'c, 
or  has  I>ccn  since  imjxiscd  upon  other  moneyed 
capital  in  the  Iiands  of  individual  cilizenij  of  the 
Stale,  leaves  such  shares  subject  to  taxation  ii.s 
provided  in  the  Act  of  1844.  The  burden  of 
county  taxation  imi^osed  by  the  latter  Act  lias, 
at  all  events,  been  removed  from  idl  bonds  or 
certificates  of  loan  issued  by  any  railroad  com- 
pany incorporated  by  the  State;  from  shares  of 
stock  in  the  hands  of  slockliolders  of  any  insti- 
tution or  company  of  the  State  which,  in  its 
corporate  capacity,  is  liable  to  pay  a  tax  into 
the  State  Treasury  under  the  Act  at  1859;  from 
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moitgaces,  judgments  and  recognizances  d 
every  kind;  from  moneys  due  or  owing  upon 
artieles  of  agreement  for  the  sale  of  real  estate; 
from  all  loans  however  made  by  corporations 
which  are  taxable  for  state  purposes  when  such 
corporations  pay  into  the  State  Treasury  the  r»- 
quired  tax  on  such  indebtedness. 

As  the  present  case  conies  before  us  npon  dfr 
murrer  to  the  bill,  we  have,  excepting  the  alle- 
gations of  the  latter,  no  means  of  determining 
tbe  value  of  the  capital  thus  exempted  from  the 
county  taxation  which  la  imposed  upon  capital 
invested  In  national  bank  shares.  After  lefo^  [700] 
ring  to  the  AcU  of  1870  and  1881,  the  bfll 
charges: 

*^Tl]at  for  the  ypnr  IR'?].  us  is  fhnirxi  tr  tbaniUHl 
report,  unt!  l.y  thc  ll'  'ik.-'  of  ILr  A  ■xUtor-UPimt]  Of 

p-Tuwylv^nn.i.  ttif  eiina  i>i  ^l,t3'/J,:C-t,<W  whs  t>'ii'^  inio 
tbc  "^[iLli'  Ti  iL'.i-^itrj  !is  t;jji  ui'Liii  I  In-  cnpl-'«l  Utni'lt  of 
8U'  ''  (■.in'i-ii-"lJ"ii3  tiy  riKm  Id  (lii'ir  corfiamte  tai- 
piL'-:ty.  vi  liii'li  hum  of  Dioii^oy  woh  paid  ilpoa  4  ^fT'.^ 
ceim;i  1  Mil.  k  uf  tJjc  curponitJoEis  uiiylns  tlit?  Aiiae. 
01'  [iir-  vuiuLi',  lipproxlEoatelv'' fliAtea,  at  Sa  tnUiiuos 

Ol  .3..lliir:s, 

■'  TiiJii.  it  HppcarH,  m  le  abiwn  by  iLe  l>oolra  kq6 

piiblt-lifil  ropiirt  uf  (he  ^e._-i>.'it)ry  of  InferntUii- 
taa-i  f..r  tli..'  y./iir  IfiJl,  rtmt  15k;  touil  vulMiitloo 
tbr.iLii^liiFiit  \\\K  limie  f'lr  Thrit  ponr  of  ■ail  Ta'yrt- 
gfi!-     rmnsy  l>y  s  .Ivt-it-liil'iTP,  wbeth^t  by 

pr'JiNl.--ii.'r.V  iioHi,  pLTml  or  a,iiii;li"  liiil.  Vioiid  or  Jiidg'- 
in._'iit.  iilSLi  nil  Lirtii  l':-a.  uf  nj-'ri'i'srii-mt  iind  ui-Limnls 
tx^irici^-  intL-n.'Hl,  owni'd  '.r  fni-.nr--ijf;  I  \,y  jniy  iH'rSJ.iQ 
or    ["■[■.~r.[Li    M-ij  -V.rv'.T  ifXir-M    IL'>f^=  (T^HfLrL-  fOT 

wtjfk  fJT  hibor  il'iii''-,  iiiitl  111!  iitjliuiii ifhii?!  iiiii-fi  to 
bSiiilts  Ii«r  i[bi.MH'y  rn  I  Ipniik  □fh[''>ii,  ?tni1  aJL 

JHiIiIj';  liiiUL-i  iir  ftiiick^  wbi'-  O-'T.  •■■vci-i-l  'hw* 
afiioil  I.V  till*  SlJit'?  l.r  tlf:   riilt-'l  Sliilvfl.  l\Ti:l  «JJ 

moiif  VH  l>i)imL-<l  or  InvteCoilOD  Ibt-n^t  in  tiay  oth^ 
Slijr.  ,ini\  nli  uUhnt  HWi^d  flUirtt ij tu  tha  hfwIt.alE 
ln>ltvj'iiM)  vAimusn  sa  the  aiute,*  lunounts  te 

" '1^1,1 1  if.ril^r  iiiTT'?  J'  nr.  Isshrtwn  hrtticl-^okA 
sn'i  I'Hiili  n.'i  I'l  LH'ir  ,A  ii^liLor>OviienLi.  jitai 
Wii.-'  p.ii'l  irUi)  tliu  iSLaLu  TnjiL'^iry  Upoti  DdzpunilioD 

S51,l'M,l(L'.'.-'»; 

■'Tliat  lij"  ttic-  i>r"\n^ions  ot  paction  t  uf  tlid 
of  I'l  .limi',  l^-i]  ll'.  l,.:Ki>.  [ill  lUurli-ii-';".  Jil'li.rii-1'llM 
iiii'l  n  i  <  i;  II  w::iui-4.»  wbatsoevor,  ami  aU  moncfa  iJiufl 
or  '  <^^^li-'  N|H>u  urUelev  ttf  B|pra9imt.fgrt]H>Peltl«r 
reui  pxeatpt  wom  affliftttsMoSimiis^ 

for  Btato  purposes ; 

"  That  the  section  2  of  said  Act  of  1881,  ezompta 
from  lootU  tuxutfon  In  the  bonds  of  tbe  bolden 
thereof,  all  tonus  ipsuod  hy  oorpunitlona  ptiylntr  In- 
terest tiicrAon,  where  suob  cor^ratioiis  ptiy  lato 
tbe  Sbito  Tretieury  th»  Btato  tax  of  four  mnis  on 
each  dollar  tlicreof,  aiid  by  Act  of  1  I>lay.  1(64  {P. 
L.  535), 'all  bouils  or  certit)entc8  of  ludc-bU-diiResoC 
aoy  railroad  company  fncnrpomtcfl  by  this  Com-  [7011 
mnnwenltb  be  and  tbe  same  sludl  be  liable  to  tax- 
ation for  state  purpoece  only :  * 

"That  the  totttl  puid-in  capital  of  all  the  state 
banlis  anil  savings  institutions  In  said  Common- 
vealtb,  other  than  nutloniil  btinks,  as  appeiirs  by 
the  books  and  published  ropurt«of  the  AutMor- 
Oonerol  fur  tlio  year  1801.  Is  S7.1dl,74a60,  wliile  the 
totjil  pEiid-in  capital  ot  taa  national  hanfcs  located 
within  paid  Btate,  in  said  year,  amounted  to 
&5T,453,(61." 

The  demurrer,  of  course,  admits  these  allega- 
tions of  fact  to  be  true.  Their  materiality  is  not 
alTec;ted  by  the  circumstance  that  they  are  stated 
to  appear,  also,  upon  the  books  nna  published 
reports  of  tlie  auclitor-gciicraland  the  secretary 
of  internal  nifaii-s  of  Pennsylvania.  Upon  such 
facts,  and  in  view  of  the  revenue  taws  of  tbe 
State,  it  seems  difficult  to  avoid  the  conclusion 
that,  in  respect  of  county  taxation  of  national 
lianlE  shares,  there  has  been,  and  is,  such  r.  dis- 
crimination, in  favor  of  other  moneyed  capital 
against  capital  invested  in  such  shares,  as  is  not 
consistentwilhthelcgislationof  Congress.  The 
exemptions  In  favor  of  other  moneyed  capital 
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^»pear  to  be  of  such  a  mibstanttal  duncter  in 
amoiiat  as  to  take  the  present  case  out  of  the 
operation  of  the  rule  that  it  is  not  absolute 
equidity  that  Is  contemplated  hy  the  Act  of  Con- 
gress; a  rule  which  rests  upon  the  ground  that 
exact  uniformiw  or  equality  of  taxation  cannot 
in  the  nature  of  tUan  be  expected  or  attained 
under  any  s^tem.  Bat  as  stuMtantlal  equality 
Ii  attalnabtef  and  Is  required  by  the  supreme 
law  of  the  lud,  in  respect  of  state  taxation  of 
national  bank  shares,  when  the  inequality  Is  so 
palpable  as  to  show  that  the  discrimination 
agunst  capital  invested  In  such  shares  is  serious, 
the  courts  have  do  discretion  but  to  Interfere, 
The  Supreme  Court  of  PennsyWania,  after 
lef  erring  to  ffspbum  t.  Beheol  JDMriet  [tupra], 
as  having  involved  the  same  question  that  is  now 
ivesenteu,  and  observing  tbut  the  exemption  Is 
here,  as  there,  only  paroal,  says:  "  Not  only  Is 
some  other  moneyed  capital  of  a  miscellaneous 
character  taxable  for  local  purposes,  but  all 
such  capital  of  the  same  character  as  that  which 
you  desire  to  exempt;  that  is  to  say,  the  shares 
of StnlobanksaDdsavingsiustituUoQa"  Again: 
[70S]  "  The  General  Assembly  hasauthorized  the  tax- 
ation of  the  shares  of  these  banks  In  no  other 
manner  aud  at  no  higher  rate  tlirin  other  capital 
of  a  similar  character."  If  b^  this  langu^e  it 
is  meant  that  an  illegal  discnmioation  against 
capital  invested  in  national  bank  shares  cannot 
exist  where  no  higher  rate  or  heavier  burden  of 
taxation  is  ImpoBed  upon  thran  than  apon  cap- 
ital invested  m  state  bank  shares,  or  In  state 
savings  InsUtutions,  we  have  to  say  that  such  is 
not  a  proper  construction  of  the  Act  of  Con- 
gress. CaiHtal  invested  in  national  bank  shares 
was  intended  to  be  placed  upon  the  same  foot- 
ing of  substantial  equality  in  respect  of  taxation 
by  state  authority,  as  the  State  establishes  for 
other  moneyed  capital  in  the  hands  of  individ- 
ual citizens,  however  invested,  whether  in  state 
bank  shares  or  otherwise.  As  (he  Act  of  Con- 
gress does  not  fix  a  definite  limit  as  to  percent- 
age of  value,  beyond  which  Uie  States  may  not 
tax  national  bank  shares,  cases  will  arise  in 
which  it  will  be  difScult  to  determine  whether 
the  exemption  of  a  particular  part  of  moneyed 
caiiital  in  individual  hands  is  bo  serious  or  ma- 
teriiil  as  to  infringe  the  rule  of  sul»tantial 
equally.  But  unless  vre  have  failed  to  compre- 
hend the  scope  and  dtect  of  the  taxing  laws  of 
Pennsylvania,  and  unless  the  allwatioas  of  the 
Ull  be  nntroe,  the  present  case  is  not  of  that 
class. 

Our  attention  Is  called  ^  counsel  for  the  de- 
fendants to  the  fact  that  Penusylvaoia  derives, 
{Mobably,  ber  principal  revenues  from  railroads, 
and  therefore  has  good  reasons  to  look  to  her 
interests,  as  a  Commonwealth,  in  respect  of 
such  improvements.  To  tiiis  fact  he  refers  the 
lct:islation  which  makes  railroad  securities  li- 
able to  taxation  for  state  purposes  onlv,  and  ex- 
empts them  from  local  taxation.  Upon  like 
grounds  he  defends  the  exemptions  made,  in  re- 
spect of  local  taxation,  in  favor  of  the  bonds  and 
snares  of  other  corpcnvtions  that  pay  an  annual 
tax  into  the  State  Treasury.  It  is  quite  sufficient, 
in  respect  of  such  matters,  to  say  that  this  court 
has  no  function  to  deal  with  the  ooualderations 
of  public  policy  which  control  Uut  Common- 
wealth in  the  assessment  of  pn^Krty  for  pur- 
poses of  revenue.  We  have  no  duty  b^ond  that 
of  ascertaining  the  Intentioo  ol  doigress  in  its 
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legislation  permitting  the  severs!  States  to  tax 
the  shares  of  InstltutloDs  organized  under  nft' 
tional  authority  for  the  purpose  of  providing  a 
national  currencv  secured  by  Umted  States 
bonds.  If  the  principle  of  substantial  equality 
of  taxation  under  state  authority,  as  between 
capital  so  invested  and  other  mooeyedoi^tal  in 
the  hands  of  Individual  dtlzens  however  in- 
vested, operates  to  disturb  the  peculiar  policy  of 
some  of  the  States  In  respect  of  revenue  derived 
from  taxation,  the  remedy  then^or  is  with 
another  department  of  the  government,  ud 
does  not  belong  to  this  court. 

We  are  of  opinion  that  upon  the  allegations 
of  the  bill  the  defendants  should  haveb^  put 
to  their  answer.  The  Uct»  may  then  diadose  a 
case  quite  different  from  that  made  by  the  bUL 
What  we  have  said  relates  to  the  case  as  now 
presented. 

Thejudgmmtimut,  Owrtfore,  ber&tened,  and 
tile  cause  remanded  for  furOtar  proeeeiUng»  not 
inetnuistent  with  Mm  cpiimn, 
Ihieoopy.  Test: 

James  B.  MoKenner,  CBerk,  Bnp.  Oonrt,  U.  & 

Mr.  Chief  Juttiee  Wolte  did  not  sit  in  this 
case,  and  took  no  port  in  its  decision. 


FRANK  ATERS  abd  JOHN  &  HALIv 
i^.  in  Err., 
«. 

A.  B.  WATSON. 

(See  S.  a.  Reporter^  ed.,  fiOl-600.) 

Bmotal  of  eautet—juritdiciional  provisiont — 
ettoppel— -rules  gateming  deaerijo&on  cf  land* 
in  granU—eharge  to  jurgt  rtfustU  ef—erro- 
neoiaehargit. 

1.  rtitti*^       nnc-S^,  Ker.  Sbktii.,nhloballomtlia 

{■i:n{u<ii  t:yv  ri  iiiov.il  to  be  died  "at  any  time  before 
ih-  ItciI  <''t  flnul  Lhj^arinc  of  UjO  C'lusfJ"  was  supers 
pi'ili-l  iini]  r<_-|-!  a!t*'l  tiV  LDft  Acl  rir  I'^l^. 

Ti]-  swMiiil  M?L-llon  rjt  the  Aul  uf  187B  Ig  ^rls- 
d)-l«^'iia!,  Jiiiil  tiiu  tlilnl  i3  h'lit  moilal  and  formal. 
Ti:  ■  iv-;[i'JiTi.iriii  of  tlie  sewiiitl  spL^tinn  qre  Indtepens- 
Al  l'-'.  D'i'ii  iiiiJsLbe  nhawobv  the  iwrd;  thedireo- 
tli.)'iii  i<t  ilii^  ttiLn],  tbouffh  oblitfutury,  may  to  a  cer- 
tain eiteiil  be  wtUved, 

3.  Tbe  party  at  wboee  liutJviRe  fho  remoTOl  iaef- 
fe<^iril.  Ur.Muf  t^f^  from  oUjectlnti;  tb»t  the  removal 
WiLS  [i.'t.  iriiLilc  In  l.isrje. 

4.  Hi'  iIl'.'  di'i  L-^ioui  of  ihi?  cijHrtf'  ijf  Texas,  as  a 
pi  riLTil  r\Ll'i-.  niitunil  nbjii.t.ni  L-niJr'il  rorlnaffraoU 
Fin  li  ;ii  av  hj!j1:iiiis.  Ink--,  riv.'rs.  cn>olts,  rooks  and 
till'  111-.'.',  >-iijiLi-'ii  iirtiFiH'liLi  iihji'ri-c^  011^  as  markod 
lin'-,  ;!i-ir  l>'''i  i  w---  '^t  i  i^f^.  fU:.,a}i<i  tile  latter  oon- 
tr-'i  i.'iiid'-'--  iiii'l  ili^<i.irn.'i.:s. 

.'i,  I',  i^miti.  r  ■-:^siry  for  ilic  cfiurt  In  obargeajury 
OS  vvlii^iru  IT  Ljs  nUvii'lv  '  Itonfed  to  the 

ntnc  cUucu 

8.  A  proposed  Instruction,  which  would  have  had 
a  tenilenoy  to  withdraw  the  minds  of  the  jury  from 
the  oontroUiog  effect  which  other  proper  evidence- 
In  the  caw  should  jwoperiy  have  on  their  deoUon, 
may  be  refused. 

7.  Id  the  location  of  lands  desorlbod  In  a  rrant, 
course  oontrols  distance,  and  oouxse  and  dfcrtanoe 
oontrol  quaotJly. 

5.  The  charge.tfaat  the  Jury  shouM  follow  the 
tmcks  of  tlie  surreyor,  so  far  as  tlicy  could  be  dis- 
covered, and  when  uiese  were  not  to  be  found,  they 


KoTB.— iVoCural  ot^eete  or  needte ;  vhkh  oovermt  fn 
twrve^^md^  See  note  to  NewBon  7.  Prior,  JO  IT, 

^^ermu^nheeOB to rworded plat ;  porot evidene* 
Co  «xiflaln  and  UmU  and  to  thow  mUtake  in  deed. 
Bee  note  to  Molver  v.  Walksr,  U  U.  &  (*  Ckaooh ),  m. 
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ihonld  follow  tbe  course  and  distance  wfaloh  he 
Rlvcs,  ao  for  as  not  In  conflict  with  the  tracks  that 
are  fuund,  Is  correct. 

a.  It  Id  error  to  refer  It  to  the  judgment  of  ajury. 
wbctlifr  lines  can  be  run  accordins  to  a  survey, 
vhere  there  is  nothloff  in  the  way,  so  far  as  the 
evideuuo  ehows,  of  runoioic  them  according  to  the 
field  iioics,  and  in  notstaQng  with  disUnctneaa  to 
the  Jury,  that  the  courses  ud  distances  of  the  sur- 
vey must  (Tovem,  If  not  oontroUed  by  natural  or 
arciflclal  objects. 

[No.  74.] 

Hubrn  itted  Not.  11, 1884.    Bedded  Mar.  1. 1885. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Texas. 
The  histoiy  and  facts  of  tbe  case  q)pear  in 
the  opinion  of  the  court. 

Meum.  W.  W.  Bc^ee  and  A.  H.  WiUie,  for 
plaiDtiffs  in  error. 

Mr.  If.  W.  Ooodrleh.  for  defendant  in 
error. 

Mr.  JutUce  Bradley  delivered  the  opinion 
of  the  court: 

This  was  an  action  of  trespass  to  try  title  of 
certain  land  In  Bell  County.  Texas,  origlonlly 
brought  in  the  District  Court  of  said  county  by 
Watson,  the  defendant  in  error,  against  the 
plalntifTs  In  error  and  one  Anderson.  The  land 
[596]  claimed  was  described  in  the  petition  as  a  tract 
lying  in  said  Countpof  Bell,  about  fifteen  miles 
northeast  by  north  from  tbe  three  forks  of  Little 
Biver,  statins  tbe  boundaries.  Tbe  defendants 
excepted  to  tM  petition  for  insulBdcncy  of  law 
KoA  aJso  pleaded  not  guilty.  One  of  tbcm, 
Frank  Avers,  pleaded  specially  that  be  was 
owner  In  fee  simple  of  a  tract  of  eleven  leagues 
cranted  by  the  Government  of  Coahuila  mid 
Texiis  to  liraxirao  Moreno  in  the  year  1833,  de- 
scribing its  inctcs  and  Iwunds;  and  he  nltci^d 
that  llie  land  described  in  the  plaintiff's  peti- 
tion and  claioird  by  him  under  some  pretended 
patent  from  the  State  of  Texas  to  the  beirs  of 
one  W.  W.  Dawea.  dcc-eiised,  was  embraced 
within  the  boundiuies  of  said  eleven-league 
grant,  wjiicli  was  an  elder  and  superior  title. 

Anilerson  pleaded  sejiamtely  that  he  was  oc- 
cupying the  Moreno  grant  as  tenant  of  Ayers; 
and  c.<iiH.'c:aliy  that  100  acres,  inchidiog  im- 
provements, where  he  resided  (describing  its 
situation),  was  held  by  liim  under  said  Moreno 
title;  that  be  had  been  in  possession  of  said  land 
for  more  thnn  twelve  raontlis  before  the  insti- 
tution of  this  suit,  adver}'ely  and  in  good  faith; 
and  he  claimed  the  value  of  bis  improvements 
if  the  covax  should  hold  tlie  plaintiff  entitled  to 
recover. 

The  plainUiTs  original  petition  was  filed  in 
August,  1877,  and  the  amended  petition  and 
picas  were  filed  in  April,  1879.  The  cause  was 
first  tried  in  April,  1879,  and  again  in  April, 
1880,  and  on  both  occasions  the  juries  dis< 
agreed.  Avers  then  presented  a  petition  for  the 
rcuiovid  of  the  cause  to  the  Circuit  Court  of 
the  Uniteil  StntcR.  alleging  that  he  was  a  citizen 
of  tlic  State  of  MissiK.sippi,  and  that  the  plaint- 
iff was  a  citizen  of  Texas,  and  that  there  could 
be  a  final  determination  of  the  controversy,  so 
far  as  he  was  concerned,  without  the  presence 
of  the  other  defendants  as  f)arties  in  the  cause. 
Tlie  court  granted  tlie  petition  and  the  cause 
was  removed,  no  objection  to  the  removal  being 
made  either  tlien  or  in  the  Circuit  Court  after- 
wards. Butaftertheissuingof  tbepresentwxitof 
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error  from  this  court,  the  plaintiffs  in  error,  at 
the  instance  of  one  of  whom  (Frank  Ayers)  the 
cause  was  removed,  assigned  fur  error,  amongst 
other  things,  that  the  Circuit  Court  erred  in 
taking  jui^iction  of  the  cause. 

In  view  of  tbe  position  of  the  party  who  [59T] 
raises  tbeol^ectioo.we certainly  should  not  fed 
disposed  to  reverse  the  judgment  on  the  ground 
of  tbe  removal  of  tbe  cause,  imlc^  it  was  clear 
that  tbe  Circuit  Court  had  no  jurisdiction  what- 
everto  hear  and  determine  it.  The  onlj^  Tca-sooa 
assigned  before  usfor^lie  want  of  jurisdiction 
are:  first,  that  It  did  ootappenr  that  the  maXXet 
in  dispute  exceeded,  exclusive  of  costs,  the 
value  of  $:S00;  second,  that  tbe  application  of 
removal  was  too  late. 

The  first  reason  has  no  foundation  In  fad 
The  plaintiff's  petition  demanded  the  recovery 
of  the  land  and  $500  damages.  This  was  cer- 
tainly a  demand  for  more  than  $500,  unless  It 
can  be  supposed  that  the  land  itself  was  worth 
nothing  at  all,  which  will  hardly  be  presumed. 

Tbe  second  reason  Is  more  serious.   The  ap- 

ElicaUon  for  removal  was  beyond  question  too 
Lte  accordingto  the  Act  of  1875,  though  not  so 
under  the  Act  of  1806  as  codified  in  Uev.  Slat 
§  680,  clause  2,  which  allows  tbe  petition  for 
removal  to  be  filed  "at  any  time  hciore  the  trial 
or  final  hearing  of  the  cause."  Tliis  language 
has  been  held  to  apply  to  the  last  and  fin;U 
hearing.  A  mis-trial  by  diwigrccmenlof  the  jury 
did  not  take  away  the  right  of  removal.  tScc, 
jM.Cb.T.  Diinn,  19 Wall.,  214 [80 U.S., XXII., 
681;  Stevenson  v.  WilUamM,  Id..  672  [80  U.  S., 
XXII.,  1621;  Vaniurnr-v.  Dri/ant,  21  M\ill.,41 
[88  U.  8.,  XXII.,  476];  R.R.  Go.t.  MeKintAif. 
99  U.  8..  147  [XXV.,  272].  But  we  have  hr  ld 
that  tiiis  clause  of  section  639  was  superst<lcd 
and  repealed  by  the  Act  of  1875.  Ifjidc  v.  lit'  '  le, 
104  U.  S.,  407,  410  rXXVI.,  82:(,  821};  Kinn  v. 
OomeU,  106  U.  S.,  395  (XXVII.,  GOI;  lULmd 
V.  (Lambert [ante,  70].  W  e  arc  comix-llal,  Uiere- 
forc,  to  examine  the  effect  of  the  Act  of  IHIS 
upon  the  jurisdiction  of  the  court  when  the  ap- 
plication IS  made  at  a  later  period  of  time  than 
IS  allowed  by  that  Act 

By  section  3  of  the  Act  of  1875  any  suit  of  s 
dvil  nature,  at  law  or  In  equity,  bnmgbt  in  • 
state  court,  where  the  matter  In  dispute  ex- 
ceeds the  value  of  $500,  and  arising  under  the 
Constitution  or  laws  of  the  United  States,  or  in 
which  the  United  States  is  plaintiff,  or  in  which 
there  is  a  controversy  between  citizens  of  dif- 
ferent States,  or  a  controversy  between  ciiizcna 
of  the  same  State  claiming  lands  under  grants 
of  different  States,  or  a  controversy  between 
citizens  of  a  State  and  foreign  States.  diJzena  (S981 
or  fiubjecte,  ^ther  party  may  remove  said  suit 
into  the  Circuit  Courtof  the  United  States  for 
the  proper  district,  and  when  in  any  such  suit 
there  is  a  controversy  wholly  between  citizens 
of  different  States,  which  can  be  fully  deter- 
mined OS  between  them,  one  or  more  of  the 
plaintiffs  or  defendants  actually  interested  in 
such  controversy  may  remove  said  sidt  to  the 
Circuit  Court  of  the  United  States  for  the  proper 
district.  This  is  the  fundamental  section,  based 
on  the  constitutional  grant  of  judicial  power. 
Tbe  succeeding  sections  relate  to  the  forms  of 
proceeding  to  effect  tbe  desired  removal.  By 
section  8  It  is  provided  that  a  petition  must  be 
filed  in  the  state  court  before  or  at  the  term  at 
which  tbe  cause  can  be  first  tried,  and  before 
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the  trial  thereof,  for  the  rcmoTol  of  the  suit  ioto 
tho  Circuit  Court,aDd  with  sudi  petition  a  bond, 
with  cmdittoD,  as  prescribed  In  the  Act.  The 
second  section  defines  the  etuea  in  which  a  re- 
moval may  be  made;  the  third  prescribes  the 
mode  of  obtaining  It,  and  the  time  within  which 
it  should  be  applied  for.  In  the  nature  of  things, 
the  second  section  is  jurisdictional,  and  the 
third  is  but  modal  and  formal.  Theconditions  of 
the  second  section  are  indisi^ensablcand  must  be 
shown  by  the  record;  the  directions  of  the  third, 
though  obligatory,  may  to  a  entafn  extent  be 
waived.  Diverse  state citizenshipof  the  parties, 
or  some  other  jurisdictional  fact  prescribed  by 
tlie  second  section,  Is  absolutely  essential,  and 
cannot  be  waived,  and  the  want  of  it  will  be 
error  at  any  stage  of  the  cause,  even  thou<;:h  as- 
signed by  the  party  at  whose  instance  it  was 
committed.  B  B.  Cb.T.  Stean  {ante,  463j.  Ap- 

Etioiticm  in  due  time,  and  the  proif  er  of  a  proper 
ond.  as  retiuired  in  the  third  section,  are  also 
esscntal  if  insisted  on;  but,  according  to  the  or- 
dinary principles  which  govern  such  cases, 
may  be  waived,  either  expressly  or  by  implica- 
tion. We  see  no  reason,  for  example,  why  the 
other  party  may  not  waive  the  required  bond, 
or  any  informalities  in  it,  or  informalities  in 
the  petition,  provided  it  states  tlie  jurisdieiionni 
facts;  and  if  these  arc  not  properly  slated,  there 
is  no  good  reason  why  an  amendment  should 
not  bo  allowed,  so  that  they  mny  be  properly 
stated.  So,  as  it  seems  tn  us,  tli'erc  is  no  good 
reason  why  the  oUitr  party  m;iy_  not  also  waive 
CS09]  the  objection  as  to  tbe  time  witliin  which  the 
application  for  removal  is  made.  It  does  not 
beloog  to  the  essence  of  the  thinjr;  it  is  not,  in 
its  nature,  a  Jurisdictional  matter,  but  a  mere 
ndeof  limitation.  In  some  of  the  oldercases 
the  word  jurisdiction  is  often  used  somewhat 
loosely,  and  no  doubt  cases  may  be  found  in 
which  this  matter  of  time  mi^  be  siwlccn  of  as 
affecting  the  jurisdiction  of  the  court.  We  do 
not  so  regard  it.  And  since  the  removal  was 
effected  at  the  instance  of  tbe  party  who  now 
maltes  theoblcction,  we  think  thathc  is  estopped. 
In  71:  Co.  R.  T.  Koonti,  104  U.  8.,  17  rXXVI., 
646],  we  held  that  where  the  State  Court  disre- 
garded a  petition  for  removal  properly  made, 
and  the  plaintiff  continued  to  prosecute  the  suit 
therein,  he  would  be  deemed  to  have  waived 
any  objection  to  the  delay  of  the  defendant  In 
entering  tbe  cause  in  the  Circuit  Court  of  the 
United  States  until  the  decision  of  the  Stale 
Court  Is  reversed. 

We  do  not  think  Out  this  assignment  of  error 
Is  well  talcen. 

Tbe  case,  on  its  merits,  depends  upon  the  cor- 
rectness of  the  iostnictions  given  to  the  Jury. 
By  agreement  of  the  parties,  the  patents  or 
grants  under  which  tlicy  re!n>ectively  claimed, 
as  set  fortli  in  the  petition  andanswer,  and  their 
dcrnignment  of  title  under  the  same,  were  ad- 
mitted on  tlie  trial,  and  the  controversy  was  re- 
duced to  tbe  rim  pie  question  of  locating  the  sur- 
veys on  tlie  ground.  The  tract  claimed  by  the 
plaintiff,  Wat-son,  was  one  third  of  a  league, 
piitentcd  to  the  heirs  of  Waller  W.  Daws,  and 
its  position  was  well  ascertained  and  defined; 
and  the  Question  was,  wbetfaeritwasorwasnot 
embraced  in  tbe  older  survey  of  the  eleven- 
league  grant,  owned  hy  the  defendant  Avrcs, 
which  was  dcscribM  in  the  field  notes  of  the 
ffrant,  as  follows,  viz.:  "situated  on  tlie  left 
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maigin  of  the  River  San  Andres,  below  the  ix>int 
where  the  creek  called  Lampassas  enters  said 
river  on  its  opposite  margin,  and  having  the 
lines,  limits,  boundaries  and  landmarks  follow- 
ing, to  wit;  Beginning  the  survey  at  a  pecan 
(no^l)  fronting  tho  mouth  of  tbe  aforesaid 
crcclc,  which  pecan  serves  as  a  Inndmark  for 
the  first  comer,  and  from  which  14  varas  to  the 
north  59'  west  tlicre  Is  a  hackbcny  34  in.  dla., 
and  IS  varas  to  the  south  tk'  west  there  is  an 
elm  12  in.  dia. ;  a  line  was  run  to  the  north  29"  [600] 
east  33,900  varas  and  planted  a  stake  in  tbe 

firairie  for  the  second  comer;  thence  another 
ine  wasnm  tothe  south  70'  east,  atS.OOO  vanis 
crossed  a  branch  of  the  creek  called  Cow  Creek, 
at  10,600  varas  crossed  the  principal  liniiich  of 
said  creek,  and  at  varas  two  small  hack- 

berries  serve  as  landmark  for  the  tliird  corner. 
I'hence  another  tine  was  run  to  the  south  20° 
west,  and  at  8,680  varas  crossed  the  said  Cow 
Creek,  and  at  28,400  varas  to  a  tree  (palo)  on  the 
aforesaid  margin  of  the  RIverSan  Audres,which 
tree  is  culled  in  English  'box-elder,'  from  w  hich 
7  varas  to  the  soutli  28°  west  there  is  a  cotton- 
wood  with  two  trunl£s,  and  16  varus  to  the  south 
11*  east  there  is  an  elm  15  In.  dia.;  tlicnce  fol- 
lowing up  the  river  by  its  meanders  to  the  be- 
ginning point,  and  comprising  a  plazic  area  of 
eleven  leagues  of  land  or  375  millions  of  square 
varas." 

This  tract  extended  backward  from  the  river, 
in  a  noi  tlierly  direction,  from  twelve  to  fourteen 
miles,  and.  as  that  was  about  thcdistmcv  from 
the  river  of  the  tract  claimed  by  tbe  plaintiff, 
the  qucfition  was  whctberit embraced  the  latter. 
If  it  did,  being  held  by  an  elder  title,  the  He-, 
fcnilant  would  dc entitled  tothe  verdict;  if  not, 
the  plaintiff  would  be  entitle  !  to  it.  Under  the 
concessions  made  by  tho  parties,  the  burden  of 
proof  was  devolved  upon  the  defendant  to  show 
that  his  eleven-league  tract  extended  so  far  back 
from  the  river  as  to  embrace  the  plaintiff's  land, 
or  any  part  of  it. 

The  evidence  was  that  of  survOTora  and  chain- 
bearers,  and  tended  to  show  the  following  facts, 
namely;  that,  by  commencing  at  the  begmning 
point  of  the  Moreno  grant  (tlie  position  of  wLich 
was  not  disputed),  and  following  the  Hues  of  the 
survey  by  courses  and  distances  only,  it  would 
embrace  nearly  the  whole  of  the  Daws  patent; 
hut,  nm  in  this  way,  the  tines  would  not  coin- 
cide with  certain  well  ascertained  monuments, 
cither  called  for  in  the  grant,  or  conceded  to 
mark  and  identify  thefootsleps  of  the  surveyor 
who  originally  located  it  in  1838.  For  example, 
the  easterly  tine  of  the  survey,  which  Is  ideuU- 
fled  by  several  miles  of  marked  trees,  and  the 
southern  terminus  of  which,  at  the  River  San 
Andres,  is  fixed  by  ngrecmcnt  of  the  pariics  and 
by  monuments  callwl  for  in  the  grant  itself,  is  [qqi  i 
situated  about  670  vans,  or  three  tenths  itf  a 
mile,  east  of  what  its  position  would  be  if  the 
courses  and  distances  were  followed;  and,  as 
fixed  by  such  monuments,  if  the  tract  were 
made  to  extend  as  far  back  from  the  river  as  the 
defendant  contends.  It  would  contain  fourteen 
or  fifteen  square  leagues  instead  of  eleven.  But 
the  point  of  ;jrcatest  importance  was  to  fix  the 
position  of  the  northern  boundarv  line  of  the 
tract,  to  ascertain  whether  it  took  in  or  crossed 
the  Daws  patent.  This  was  a  line  described  in 
the  survey  as  running  from  the  stnlce  set  in  the 
prairie,  south  70*  east.  12,580  varas,  or  Mexican 
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yards  [about  6}  milet],  to  two  Bmal)  backbeny 
trees.  Of  course,  these  backberrles  mnrked  tbe 
northern  terminus  of  the  eastern  boundary  line, 
before  mentioned,  which  commenced  from 
them;  and  two  such  trees,  having  all  the  old 
mar^  and  blazes  requisite,  were  found  In  said 
eastern  boundary  line  (and  were  adopted  aa  the 
norUieost  corner  of  the  tract),  in  the  course  of 
an  official  Burrer,  made  by  order  of  court  In 
1854,  beine  at  a  distance  of  26,960  varas  from 
the  River  San  Andres— the  distance  given  in  the 
Add  notes  oif  tbe grant,  based  on  calculation  and 
not  actual  measuremeot,  being  26.400  varas; 
whereas,  by  following  the  courses  and  distances 
mentioned  in  tbe  grant,  tbe  easterly  line,  ex> 
tended  to  the  river,  would  be  80,760  varas  in 
length,  and,  as  before  stated,  would  not  coincide 
witb  the  marked  line  conceded  to  be  the  easterly 
line  as  run  at  the  original  survey.  If  the  north- 
erly line  of  the  Moreuo  tract  should  be  located 
and  fixedly  taking  for  its  eastern  terminus  the 
two  hackberry  trees  referred  to,  it  would  not 
reach  tbe  plaintiff's  land,  but  would  pass  south 
of  it  a  full  half  of  a  mile.  The  defendant, 
Ayres,  however,  disputed  the  identity  of  these 
hackherry  trees  with  those  called  for  in  the 
Moreno  grant,  and  claimed  that  the  grant  ex- 
tended a  mile  and  a  half  or  more  farther  north, 
which,  indeed,  it  would  do  according  to  £he 
length  of  the  flrst  course  measured  from  tbe  be- 
ffiuuing  comer;  and  he  adduced  testimony  to 
•how  some  marked  trees  north  of  the  two  hack- 
berrtes.  In  the  line  of  the  eastern  boundary,  cor- 
responding to  hia  views,  and  some  marks  along 
the  northerlr,  or  back  Une,  claimed  by  him  to 
be  the  true  une. 

The  controversy,  therefore,  was  substantially 
'^2]  nduced  to  this  altemative,  namely:  if  the  first 
line  of  the  survey,  taken  according  to  Ita  course 
and  distance,  should  govern  the  position  of  the 
back  line,  the  Moreno  tract  would  include  the 
greater  part  of  the  Dawes  patent:  but  if  the  two 
hadcfaeny  trees,  discovered  in  18S^  were  to  be 
regarded  as  identical  with  the  trees  referred  to 
in  the  field  notes  of  the  survey  for  the  north- 
east corner  thereof,  then  they  would  fix  the  po- 
sition of  tbe  back  line,  and  the  Moreno  grant 
would  not  include  any  p^  of  the  Dawes  patent. 

In  this  state  of  the  evidence,  the  JiU^e  utarged 
the  jury  as  follows,  omitting  parts  not  matolal 
to  the  controversy  here: 

"  The  original  field  notes  do  not  call  for  any 
landmark  at  the  intersection  of  the  western 
line  with  the  back  or  north  lino  of  tbe  survey. 
At  the  Intersection  of  the  back  lino  with  the 
eastern  line  two  small  hackborries  are  men- 
tioned as  serving  for  a  landmark  to  designate 
the  corner.  Our  purpose  and  your  duty  is  to 
follow  the  tracks  of  the  surveyor,  so  far  aa  we 
can  discover  them  on  the  ground  with  reason- 
able certainty,  and  where  he  cannot  be  tracked 
cm  the  ground,  wo  have  to  follow  the  course 
and  distance  he  ^ves,  so  far  as  not  in  conflict 
with  the  tracks  we  can  find  tlint  be  made.  * 
•  *  There  has  been  proof  given  you  tending 
to  show  where  tbe  two  small  nackbcrries  called 
for  as  the  intersection  of  the  eastern  and  north 
lines  of  the  grant  actually  stood,  at  a  distance 
from  the  lower  comer  on  the  river  correspond- 
ing to  the  length  of  the  eastern  lino  of  said 
grant.  And  if  the  proof  satisfies  you  that  the 
two  hackberries  mentioned  In  tbe  testimony  of 
the  witnesses,  Sam.  and  Fat.  BIgham,  were  the 
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two  hackberries  called  for  and  marked  \xy  the 
original  surveyor  aa  a  corner  of  said  grant.  In 
that  case  a  line  drawn  from  the  point  where 
said  hackberxlea  stood,  N.  70  W.,  until  It  inter- 
sects the  western  line  of  said  grant,  will  bound 
the  eleven-league  grant  upon  the  north,  and  if 
the  Dawes  ^  of  a  league  is  situated  wholly  ninth 
of  this  line,  it  does  not  conflict  with  said  eleven- 
league  grant,  and  you  will  find  for  the  plalntlft 

"  If  the  proof  doei  not  aatl^  you  that  said 
hackberries  mentioned  In  the  testimony  are  tbe 
ones  caUed  for  and  marked  as  a  corner  by  tbe 
original  surveyor,  you  will,  from  the  whole 
proof,  so  fix  tbe  unmarked  or  disputed  lines  [81 
called  for  in  the  grant  as  in  your  judgment  most 
nearly  harmonizes  tbe  calu  with  tbe  known 
comers  and  the  undisputed  lines.  And  if,  from 
the  proof,  youflx  these  lines  BO  as  to  Indude  all 
or  aDy  put  of  the  one  third  teagne  patented  to 
Dawes,  you  will  find  for  the  defendant  If  yon 
are  not  able  to  fix  tbe  disputed  lines,  or  the  dis- 
puted portions  of  the  lines,  with  reasonable  cer- 
tainty, from  the  proof,  you  may.  taking  tbe 
river  as  the  base,  so  extend  the  eastern  and 
western  lines  aa  that  a  line  run  N.  70  W.  (or  8. 
70  E.)  connecting  the  extremities  of  said  aide 
lines,  will  embrace  eleven  leagues  of  land;  and 
If  said  back  line  so  run  does  not  include  any 
portion  of  the  Dawes  i  league,  you  will  find  for 
the  plaintiff.  If  you  can,  from  the  proof,  fix 
the  lines  of  this  grant  in  harmony  with  its  calls 
and  Uie  known  corners  and  undisputed  line,  tbe 
fact,  if  It  be  a  fact,  that  said  lines  would  in- 
clude more  tlian  eleven  leagues.becomcs  wholly 
immaterial,  and  you  will  not  consider  the  ex- 
tent of  tbe  area  further  than  as  a  drcumstunoe 
to  aid  you  In  construing  the  other  proof  in  tbe 
case-  In  seekinc  to  nx  these  lines  from  the 
proof,  you  win  bear  in  mind  that  course  con- 
trols distance,  and  marked  trees  control  both 
course  and  distance." 

Tbe  defendant  excepted  to  so  much  of  the 
charjrc  given  as  reads  uiua: 

' '  If  you  are  not  able  to  fix  the  disputed  lines, 
or  tbe  disputed  portions  of  the  lines,  with  rea- 
sonable certainty  from  the  proof,  you  may,  tak- 
ing tlie  river  as  a  base,  so  extend  the  eastern 
and  western  lines  as  that  a  line  run  N.  70  *  W. 
(or  3.  70 "  E.)  connecting  the  extremities  of  snid 
side  lines,  will  embrace  eleven  leagues  of  land; 
and  If  said  back  Uue  so  run  does  not  Include 
any  part  of  the  Dawes  k  league,  you  will  find 
for  the  plaintiff." 

The  defendant  then  asked  the  court  to  give 
the  following  charge,  to  wit: 

"That  a  call  for  two  small  hackberries,  at 
the  end  of  the  distance  on  tbe  course  called  for, 
having  no  marks  on  them  to  deaigDate  Uiem 
from  otlier  trees  of  the  same  kind,  and  having 
no  bearing  trees  to  designate  or  locate  them,  is 
not  a  call  for  such  a  natural  object  as  will  con- 
trol the  cull  for  course  and  distance.    And  the 

Jury  are  not  authorized  to  consider  any  ovi- 
ence  in  this  cose  about  two  small  hackberries  [Ml 
found  by  8.  A.  Bighom,  and  by  him  pointed 
out  to  various  other  persons,  wmch  are  found 
more  tlian  a  mile  from  the  point  where  coune 
and  distance  would  place  uie  N.  £.  comer  of 
tbe  11-lcaguc  grant." 
The  court  refused  to  give  said  charge. 
Tbe  defendant  then  asked  the  court  to  diargs 
substantially  as  follows: 
1st.  That  the  rules  adopted  by  the  courts  aa 
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to  the  calls  in  a  graDt,  giving  one  call  superi- 
ority over  another,  are  adoptM  for  the  purpose 
of  identifying  the  actual  survey  made  by  the 
surveyor — ao  invariable  rule  being  that  the  foot- 
steps of  the  surveyor  must  be  loUowed,  and 
wherever  he  established  the  lines  and  comers 
on  the  OTOund,  there  the  survey  must  be  located. 

2d.  Ilut  If  the  jury  bdieve  from  the  evi- 
dence that  the  Moreno  survey  was  actually  made 
on  the  ground,  bv  commencing  at  the  begiO' 
ning  comer,  as  called  for  in  the  ^rant,  and  act- 
ually running  out  and  tracing  with  a  chain  the 
upper  or  western  line,  as  called  for  (except  the 
onset  to  avoid  crossing  the  river);  and  that  the 
northwest  comer  was  fixed  at  a  point  on  the 
course  called  for  in  the  grant,  at  toe  end  of  the 
distance  called  for;  ana  that,  from  the  north- 
west comer  so  established,  the  surveyor  did  act- 
ually run  out  and  trace  with  the  chain  the  dis- 
tance called  for,  on  the  cours^  called  for,  to  the 
northeast  comer,  they  must  find  tot  the  de- 
fendant. 

The  court  refused  to  give  the  duigea  so  re- 
quested. 

Leaving  for  after  consideration  the  first  ex- 
ception, namely:  that  which  was  taken  to  a  por- 
tion of  the  charge  given  by  the  court,  and  tak- 
ing up  in  their  order  the  several  requests  to 
charge,  we  observe  that  the  first  request,  relat- 
ing to  the  call  for  two  small  hackberries,  was 
properly  overruled.  Though  the  field  notes  of 
the  survey  did  not  describe  them  as  bdng 
marked,  aiMl  did  not  refer  to  other  near  objects 
as  bearing  upon  them,  yet  they  were  natural 
objects  actually  called  for  at  the  end  of  the  line 
of  12,680  varas  "  aa  landtnarkfor  tAe  third  cor- 
ner; "  and  the  presumption  is,  that  being  so  re- 
ferred to,  they  were  actually  marked  aa  such, 
[605]  f<^^  1'^^'  the  universal  custom  of  all  surveyors; 
and  if  two  such  trees,  answering  the  descrip- 
tion, were  afterwards  found  in  the  east  line  of 
the  survey,  properly  marked,  and  rituated  at 
about  the  proper  distance  from  the  River  San 
Andres,  as  called  for  in  the  survcv,  it  was  for 
the  jury  to  say,  in  the  light  of  all  the  evidence, 
whether  said  trees,  so  marked  and  so  situated, 
were  or  were  not  the  trees  called  for  ta  the  field 
notes;  and,  if  they  were,  then  tliey  were  such 
objects  and  such  a  monument  as  would  control 
the  call  for  course  and  distance.  It  is  every 
day's  experience  in  land  trials  to  establish  by 
evidence  the  identity  of  both  natural  and  arti- 
ficial monuments  called  for  in  the  siureys.  If 
the  beginning  point  be  at  the  mouth  of  a  brook 
or  creek,  where  it  empties  into  a  river,  evidence 
may  be  given,  nay,  must  generally  be  given,  to 
establish  the  identity  of  the  brook;  and  when 
once  established  to  the  satisfaction  of  the  jury, 
it  has  all  the  effect  of  any  natural  or  artindal 
object  called  for  in  the  survey,  and  will  control 
courses  and  distances.  In  the  present  case  the 
two  hackberry  trees  relied  on  by  the  plaintiff 
were  found  in  the  acknowledged  easterly  line  of 
the  survey,  in  which  they  ought  to  be;  (2)  the 
evidence  U  that  they  were  duly  marked  and 
biased;  (S)  they  were  at  about  the  proper  dis- 
tance from  theRiver  San  Andres  and  from  Cow 
Creek  to  cori-espond  with  the  field  notes  of  the 
survey,  and  to  make  the  survey  contain  the 
quanuty  of  eleven  leagues,  although  they  were 
nearly  4,000  varas  south  of  the  northeast  cor- 
ner of  the  tract  as  it  would  be  fixed  by  givii^ 
to  the  first  course  of  the  survey  its  fuU  teBg£ 
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of  22,960  varas.  Under  these  drcumslanccs  we 
think  that  the  court  was  ri^ht  in  leaving  it  to 
the  jury  to  determine  whether  the  two  hack- 
bernes  relied  on  by  the  plaintiff  were  or  were 
not  the  same  which  were  culled  for  by  the  sur- 
vey, and  in  holding  that  if  they  were  the  same, 
thai,  as  monuments,  tbev  would  control  the 
distance  assigned  by  the  field  notes  to  the  first 
course.  It  has  been  repeatedly  held  by  the  Su- 
preme Court  of  Texas,  aa  a  general  rule,  that 
natural  objects  called  for  in  a  grant,  such  as 
mountams,  lakes,  rivers,  creek,  rocks  and  the 
like,  control  artificial  objects,  such  as  marked 
lines,  trees,  stakes,  eto.,  and  that  the  latter  con- 
trol courses  and  distances.  Stafford  v.  Kin^t  80 
Tex.,  S70;  Booth  v.  Blrippleman,  26  Tex.,  441; 
Botton  Y.  Lann,  16  Tex.,  111.  112.  There  are 
exceptional  cases,  however,  in  which  courses 
and  distances  may  control,  as  where  mistakes 
have  been  made  by  the  surveyor  as  to  objects 
called  for,  or  where  the  calls  for  monuments 
are  inconsistent  with  each  other  and  cannot  be 
reconciled,  or  where  some  other  clearly  suffi- 
cient reason  exists  for  disre^rding  ttie  general 
mlc.  Booth  V.  Upehur^  26  Tex.,  71;  Booth  v. 
Strmileman  [aujmt^. 

The  request  to  charge  that  all  rules  have  for 
their  object  the  identification  of  the  actual  sur- 
vey made  by  the  surveyor,  and  tliat  it  is  an  in- 
variable rule  that  the  footsteps  of  the  surveyor 
must  be  followed,  and  that  the  lines  and  cor- 
ners must  be  located  where  he  established  them, 
was  unnecessary,  inasmuch  as  the  court  did 
charge  substantially  to  that  effect.  The  court 
expressly  said:  "Our  purpose  and  your  duty  Is 
to  follow  the  tracks  ot  the  surveyor,  so  far  aa 
we  can  discover  them  on  the  ground  with 
reasonable  certainty,  and  where  he  cannot  be 
tracked  on  the  ground,  we  have  to  follow  the 
course  and  distance  he  gives,  so  far  as  not  in 
conflict  with  the  tracks  we  can  find  that  he 
made."  We  do  not  well  see  how  It  could  be 
more  plainly  stated  that  the  main  object  to  be 
reached  by  the  whole  inquiry  was  to  ascertain 
and  follow  the  actual  footsteps  of  the  surveyor. 

The  final  request  was,  in  substance,  a  request 
to  charge  that  if  the  jury  believed  from  the  ev- 
idence tliat  the  survey  was  actually  made  on 
the  ground  according  to  the  first  and  s^nd 
courses  and  distances,  they  must  find  for  the 
defendant.  As  there  appears  to  have  been  no 
doubt  from  the  evidence  that  if  the  lines  were 
so  ran,  the  second  line,  that  is.  the  north  or 
back  line,  would  take  in  the  greater  part  of  the 
lot  claimed  by  the  plaintiff,  the  request  would 
have  been  a  proper  one  had  it  been  qualified 
with  the  condition  that  the  two  hackberry  trees 
were  not  satisfactorily  identified  as  those  called 
for  in  Um  Horeno  grant  But  without  being  so 
qualified,  the  proposed  instraction  would  bave 
had  a  tendency  to  withdraw  the  minds  of  the 
jury  from  the  controlling  effect  which  the  iden- 
tification of  those  trees  as  the  true  northeast  cor- 
ner would  properly  have  had  on  the  conclusion 
to  be  reached  by  the  jury  as  to  tiie  question 
whether  Uie  two  lines  referred  to  wereor  were  not 
run  and  measured  according  to  the  field  notes. 
For  it  is  perfectly  clear  that  they  could  not 
have  been  so  run  and  measured  if  the  two  back- 
berry  trees  mentioned  in  the  field  notes  Wrre 
the  same  as  those  relied  on  by  the  plaintiff.  The 
request,  therefore,  should  tiave  been  tbat  if  the 
jury  did  not  believe  the  hackberries  were  the 
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ume,  Uicu,  if  tbey  bdfeved  that  the  two  Ihiea 
were  run  accordine  to  the  field  notes,  they  must 
find  for  the  defendant. 

It  still  i-emains  to  consider  the  correctness  of 
that  part  of  the  charge  given  wliich  was  ex- 
cepted to  by  the  defendants.  The  substance 
and  effect  of  it  was,  that  if  the  jniy  were  not 
ahle  to  fix  tlie  disputed  lines,  or  the  disputed 
portions  of  the  lines,  with  reasonable  certainty, 
they  might  locate  the  back  or  northerly  line  so 
as  to  embrace  eleven  leagues  between  it  and  the 
river,  and  lietwcen  the  east  and  west  lines  as 
acknowledged  by  the  parties.  This  was  allow- 
ing the  Jury  to  make  t)ie  location  of  the  back 
line  depena  on  the  quantity  of  the  land  in- 
closed, if  they  could  not  fix  it  from  the  evi- 
dence. In  tins  we  think  there  was  error  in  the 
charge.  The  whole  context  immediately  con- 
nectal  with  tlie  passage  excepted  to  was  in  sub- 
stance this:  tliat  if  tlie  testimony^  satisfied  the 
Jury  that  the  two  hacltbcrries  discovered  were 
Identical  with  those  called  for  in  the  grant,  the 
back  or  north  line  must  start  from  or  end  with 
ih^ia,  runoiog  in  a  course  North  70'  West,  or 
South  70 "  Kast;  but  that  if  the  testimony  did, 
not  sntihfy  them  as  to  the  identity  of  the  trees, 
then  they  must  fix  the  unmarked  or  disputed 
lines  so  as  most  nearly  to  harmonize  the  calls 
with  the  known  corners  and  the  undisputed 
line  (tliat  is,  the  east  line).  If  the  jury  were  not 
tible  to  fix  the  disputed  lines,  or  the  disputed 
portions  of  lines,  then  they  might  resort  to 
(luantity,  that  is,  locate  the  back  line  between 
the  two  recognized  aide  liues  to  as  to  ti^  In 
eleven  leagues. 

Now,  It  seems  to  iis  that  the  jury  should  have 
l>ccn  told  tbtit  if  the  testimony  was  not  suffl- 
cient  to  identify  the  two  hackberrics  with  ttiose 
called  for  in  the  grant,  and  could  not  fix  the 
northeast  comer  nor  the  back  line  by  any  other 
marks  or  monuments,  theu  they  shoula  fix  it 
by  the  courses  and  distances  of  ue  first  and  sec- 
608]  end  llncfi  of  the  survey,  except  that  the  second 
Une  should  he  extended  so  as  to  meet  the  rec- 
ognized east  line  as  marked  and  extended  be- 
yond the  hackberries.  This  would  have  been 
in  accordance  with  the  rule  that  course  oontrols 
distance,  and  that  course  and  distance  control 
quantity,  which  is  correctly  laid  down  In  Staf- 
^^T.  £1^,  80  Tex..  2S7,  and  WOder  v.  Munt,^ 

The  aiatemeat  In  the  first  part  of  the  charge, 
tliut  the  Jiiry  should  follow  the  tracks  of  me 
surveyor,  so  far  as  they  could  be  discovered, 
and  wlicii  these  were  not  to  be  found,  they 
should  follow  the  course  and  distance  which  he 
gives,  so  far  as  not  in  conflict  with  tracks  that 
are  found,  was  correct.  Had  this  proposition 
been  followed  in  the  subsequent  part  of  the 
diarge,  it  would  not  have  been  open  to  criti- 
cism. But  when  directions  were  given  to  the 
jury  in  greater  detail,  they  were  not  referred  to 
the  rouriet  and  distances  given  by  the  surveyor. 
In  onse  they  were  unable  to  identify  his  tracks 
(that  is,  in  case  the  proof  relating  to  the  two 
hackberrics  was  insufficient);  but  they  were  told 
thus:  "You  will,  from  the  whole  proof,  so  fix 
Uic  unmarked  or  disiiutcd  lines  called  for  In  the 
grant  as  in  your  judgment  roost  nearly  har- 
monizes the  calls  with  the  known  comers  and 
the  undisputed  lines; "  and  if  not  able  to  fix 
these  lines  in  this  way,  then  to  resort  to  the  rule 
of  quaoti^.  This  was  putting  the  matter  as  if 
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it  dcpeDded  on  the  ludgment  of  the  juiy  wheth- 
er the  lines  oould  be  run  according  to  the  sor 
vey;  whereas.  If  not  compelled  by  fixed  monu- 
ments (such  as  the  plaintiff  claimed  the  hack- 
berry  trees  to  be)  to  run  the  second  or  back  line 
In  a  particular  manner,  there  was  nothing  In 
the  way,  so  far  aa  the  evidence  showed,  of  run- 
ning the  first  and  second  lines  according  to  the 
field  notes— only  extending  the  second  line  ab 
as  to  meet  the  east  Une,  the  poslticm  of  which 
was  known.  If  the  northeast  comer  was  not 
determined  by  the  hackberries,  tiiere  was  noth 
ing  to  interfere  with  the  location  of  the  More- 
no grant  in  exact  accordance  with  the  field 
notes,  except  the  one  thing  of  extending  the 
second  line  far  enough  to  meet  the  conceded  lo- 
cation of  the  eastern  boundary.  It  did  not  de- 
pend on  anything  requiring  the  exerdae  of 
judgment  on  the  part  oi  the  jury;  It  was  a  mat 
ter  of  course.  If  the  position  of  the  eastern 
line  had  not  beeu  discovered  at  all,  and  nothing  [601 
had  been  known  but  the  beginning  comer,  tbe 
field  notes  would  have  furnished  the  only  auide 
for  locating  the  survey.  The  position  of  thai 
line  being  Known,  it  controlled  the  survey  only 
In  respect  to  that  line,  which  required  the  sec- 
ond line  to  he  extended  sufficiently  to  reach  IL 
But  if  Uie  two  hackberry  trees  In  that  line  were 
also  identified  as  the  tme  northeast  corner,  then 
Uie  position  of  the  north  line  and  tbe  length  <A 
the  first  course  would  be  controlled  by  those 
trees. 

We  think  there  was  error  In  not  putting  It 
to  the  Jury  with  suffldent  disttnctneas  that  the 
course  ana  distance  of  tbe  first  two  lines  of  tbe 

survey  must  govern.  If  the  evidence  was  not 
suflScient  to  fix  the  location  of  the  nortlicm  line 
by  identifying  the  two  hackberrics  with  tiiose 
called  for  In  the  field  notes  for  the  northeast 
comer  of  the  survey,  or  by  some  other  marks 
or  monuments. 

ThejudgmerU  muti  be  reverted,  uith  directumi 
to  grant  a  new  trial. 
True  cop7.  Test: 

Jam 01 H.  HoKeoney,  Clerk,  Sup.  Court,  TT.& 


OtSd-UA  U.  B.,  MO ;  lis  U.  IT. 


UNION  PACIFIC  RAILWAY  COMPANT, 

Appt., 

V. 

ANDREW  RYAN.  ManOial  of  the  City  of 
Chbtenke;  axd  CITY  OF  CHEYENNE. 

(See  8. 0.,  Reporter's  ed.,  518-627.) 

Sailroad  taxation  in  Wmming  Territori^—iiB 
to  rettrain  ulegal  tax, 

1.  Tbe  Ttnl!r''n'1  An^f^wmcnt  Ael  of  Wyoming  ^!r- 
ritory,  or  IkK'-mbcr  13.  ie;&.  whlii^lJ  eiTOctstbatrall- 
niHtl  proin;rt>-  el  all  lie  Hs.-.e=^Bed  qd:3  vEUued  by  tbe 
Tfrrit.iHjil  niiiinl  of  EfiunliiHitlno  jc  a  partjcalir 
wflT,  nprll''''  til  fi  cirv  1n  the  TerrJlory,  as  weUuto 
crii  1  n 1 1 1'^  ri ri 1 1  t/i w 1 1 1>9 ;  nil il  An  t'^sessment  et 
VrcijJdiv  niilr-in'.!,  by  Rcity  iiniit?r  Its  charter, 
friviTik^  It  (ii.^iii^ral  [lowon  i-ji  auJi'^sniont  and  ta.~ 
tioo,  for  City  t&xcs,  is  Ulegai  and  uoautborlaed. 


NoTB.— iFhm  tares  fRwallvasissaed  eon  he  ntm- 
end  batHi.  See  note  to  askbie  v.  Tan  Axadala,  V 
U.a  UAWalL).  ZZL.a. 
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H  BQliliiwtnftirto  MBtnin  Um  ooUecttoo  of  tax 
Olestllr  imposed,  may  be  custalncd  where  there  ia 
■ome  eaultoble  grouad  for  relief  besides  the  mere 
mammy  of  the  tax,  auoh  aa  the  kvoldanoe  of  a 
niumpitcl^  of  nuts,  or  that  the  tax  wlU  pravent 
the  ade  and  oload  the  title  of  ail  the  real  estate  of 
aoompany. 

Argued  IToo.  18, 19,1834.  MdadMar.X.lSSS. 

APPEAL  from  the  Supreme  Ckmrt  of  the  Tet- 
litorv  of  Wyoming. 
The  huioiy  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Me$an.  John  F.  Dillon*  8.  Sfultabarger,  J. 
M.  WUmn  and  A.  J.  Poppletan,  for  appellant: 
The  present  case  discloses  ample  ground  for 
the  interference  of  a  court  of  equity. 

Domv.CMeago,  11  Wall,  108(78  U.  S..XX.. 
69);  EannoBirMe  t.  Omrgetown,  15  Wall.,  649 
(83  U.S..  XXI.,  833). 

"  A  oily  assessment  without  authority  of  law 
win  he  enjoined,  even  where  no  question  as  to 
doud  of  title  is  laised." 

Ibater  v.  Kenoaha,  12  Wis.,  616;  R.  R.  Co.  t. 
^ay««fe,a3Ind.,  iJ^;  Mayor y.  Porter,  18  Md., 

The  Act  of  December  18. 1879,  was  intended 
aia  renisioD  of  all  existing  modes  of  valuing  or 
aases^g  railroad  property,  introducing  a  new, 
sabstiluted  and  exclusive  mode  of  vaJuatioD. 

Norria  v.  Orockor,  13  How.,  429;  U-  S.  v.  Tn- 
nen,  11  Wall.,  88  (78  U.  S..  XX.,  158);  Hendcr- 
ton't  roAocco.llWall.,  658  (78U.  S.,  XX., 235); 
Ji^naUm'a  EataU,  38  Pa.  St..  511;  Saavmento 
T.  Bird,  19  Cal.,  294;  Sminn  v.  Buxk,  40  Miss.. 
868;  Weekt  t.  Wateott,  16  Gray,  54. 

"nie  Legislature  meant  the  use  of  the  term 
precinct  to  inchide  a  mnnicipnl  corporation  or 
adly. 

Bank  T.  Bridfiea,  1  Vroom,  112;  Statu  v.  Mil- 
ter, 1  Vroom,  368;  8.  C.  31  N.  J.  L.,  521;  DUL 
Mun.  Corp.,  sec.  54. 

Meaara.  FnuioU  Mlllor  and  0.  N.  PoUer, 
for  appellees: 

Tlie  Railway  Aasesmncnt  Act  does  not  ex- 
pressly repeal  tlte  provfsiou  of  the  city  charter 
oonceming  taxation.  The  repcalinf;  clause  of 
this  Act  refers  simply  to  the  territorial  and 
county  revenue  law. 

The  Acts  of  November  20  and  December  13 
must  be  coosidered  as  if  they  oonstituted  parts 
of  one  and  thesame  Act.  Statutes  tn  pan  tna- 
teria  passed  at  the  same  session  of  the  Le^sla- 
ture  must  be  construed  togoiher,  as  ports  of  tlie 
same  Act. 

Peyton  Mo8eley,2T.  B.  Mon..  77;  People 
v.  Jackaon,  80  CaL,  437;  Smith  v.  People,  47  N. 
T.,  880;  Peopte  v.  Weaton,  3  Neb.,  312;  Con*- 
monvealth  v.  Griffin,  105  Mass.,  185;  Comra.  v, 
OttOer.  6  Ind   854;  Cain  v.  State,  20  Tox,  355. 

Repeals  by  implication  are  not  favored.  One 
Act  Cs  held  to  repeal  another  by  implication, 
only  in  cases  of  very  strong  rei^ugnancy  or  ir- 
reconcilable inconsistency. 

Brown  v.  County  Oomra.,21  Pa.  St.,  87; Pot- 
ter's Dwar.  St.,  155;  MeCool  v.  Smith,  1  Blacic, 
470  (86  U.  8.,  XVIL,  231). 

The  entire  tenor  of  the  Act  shows  that  only 
teritorlal  and  coun^  taxation  were  being  con- 
sidered. It  Is  only  when  a  railway  line  is  lo- 
cated iu  more  than  one  county,  that  it  receives 
the  benefit  of  tbiu  law.  Similar  statutes  of  other 
States  have  been  interpreted  as  inapidicable  to 
municipalitio. 
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Dwaitith  d  Dubuque  Bri^  Co.  v.  DuiudtM^ 
82  Iowa,  427;  Davenport  v.R.R  Co.  (per  DQ- 
lon,.7:),16Iowa,  ZQSiOtiaioar.LaSatUOo.,  Ifl- 
DL,  889;  Mavor  v.  Mut.        20N.  Y.,887. 

Statutes  of  a  eenerol  nature  do  not  repeal  > 
by  implication  charters  and  special  Acts  passed 
for  the  benefit  of  particular  municipalities. 

DilL  Mun.  Corp.,  sec.  54;  Mawr  v.  Mut.  Bk. 
(supra);  JStaU  Y.Branin^Zab.,  m,  629;  StateT. 
Clarke,  1  Dutch.,  64;  Baidwin  v.  Murphv,  8> 
111.,  485;  Bowenr.  X«i«0,  SHill,  221;  LouiaeiUe 
V.  MeKean,  18B.Moa.,9;iZ.£.  Co.  v.  Alexan- 
dria,  17  Oratt.,  176;  Bridge  Co.  y.  Dubuque, 
82  Iowa,  437. 

The  Act  of  November  26  is  a  special  Act,  Iw- 
ing  part  of  the  charter  of  a  municipality  to  per- 
sona residing  in  a  particular  loc^ty.  On  the 
otiicr  hood,  the  Act  of  December  13  regulatea  a 
certain  matter  which  ia  made  general  throu^ 
out  the  Territory. 

With  reference  to  taxation,  the  word  "  pre- 
cinct "  bos  not  an  understood  siTniflcancc  in 
Wyoming.   It  ia  bon-owod  from  Nebraska. 

Gen.  StaL  ot  Neb.,  1878,  sec  17,  pp.  900-2. 

In  that  State,  in  the  absence  of  this  railroad 
law,  there  are  regular  taxing  precincts. 

But  the  word"  nrecinct "  is  there  held  to  mean 
"  no  more  than  toe  won),  as  ordiniuily  under- 
stood, imports,  viz. :  territorial  divisions  or  dis- 
tricts, created  for  certain  political  and  admin- 
istrative purposes,  but  wiuiout  the  semblance 
of  corporate  character." 

State  V.  Dodge  Co.,  10  Neb.,  20. 

As  a  ^neral  rule,  it  is  a  fair  inference  that 
the  Legislature,  in  udupthig  a  statute  of  another 
State,  which  has  there  been  judicially  con- 
Htrued,  intended  to  give  it  the  same  interpreta- 
tion it  had  there  received  by  judicial  construc- 
tion. 

Drennan  v.  People,  10  Mich..  169;  State  v. 
Maeon  Co., 41  Ma, 453;  Drapery.  Emereon,^ 
Wis.,  147. 

The  ordinary  inenning  of  the  term  does  act 
comprise  an  incorporated  pon-ur;  it  docs  not 
signify  any  corporate  existence,  and  we  submit 
that  words  must  be  oonstruod  m  their  oruiuary 
and  usual  meaning. 

Sedg.  Stat.  &Con8t.L.,224,  n.vP(Atcr*8Dwar. 
SL  Supra. 

Mr.  Jrcatiee  Bradley  delivered  the  opinion 
of  the  court: 

The  bill  in  this  case  was  filed  by  the  Union 
Pacific  Railway  Company  uuiuiiist  the  Cliy  of 
Cheyenne  and  its  maraluil,  Ityau,  to  enjoin  Uie 
collection  of  certain  city  taxcn  for  the  year  1 480, 
which  the  Railway  Company  allc;]^  were  un- 
lawfully assessed  aitainst  it.  The  bill  was  de- 
murred to  by  the  defendants,  and  tlie  District 
CJourt  for  the  First  Judicial  District  of  Wy- 
oming, in  which  the  suit  was  brought,  over- 
ruled Uio  demurrer,  and  sranted  the  injunction 
prayed  for.  The  defonunnts  adhered  to  their 
demurrer,  and  appealed  to  (he  Supreme  Court 
of  the  Territory,  and  Hie  decree  of  the  Dibtri*^ 
Court  was  reversed,  and  the  bill  ordered  to  be 
dismissed,  and  the  case  is  now  brought  here  by 
appeal 

The  main  gnesticm  raised  by  the  bill  Is, 
whether  the  Uuion  Pacific  Railwav,  which 
passes  through  the  whole  length  of  Wyoming 
Territory,  and  in  its  course  passes  through  the 
City  of  Cheyenne,  with  its  accompanying  tcl- 
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egrnph,  appurtenaoccs  and  rolling  stock,  is  ti- 
aule  to  be  assessed  and  valued  for  the  purposes 
of  taxation  in  Cheyenne  by  the  city  authorities, 
or  only  by  the  TerriioriiU  Board  of  Equaliza- 
618]  tion.  consisting  of  the  Governor,  Treasurer  and 
Auditor  of  the  Territory;  and  this  questioQ  de> 
peuds  on  the  further  question,  whether  such  as- 
sessment andjraluntion  are  governed  by  the  city 
charter  of  the  city,  or  by  the  Act  entitled  "  An 
Act  in  Relation  to  the  Assessment  of  Riilnays 
and  Telegraph  Lines,"  passed  December  13, 
1679.  Thu  city  charter,  which  was  last  revised 
on  the  subject  of  taxation  by  an  amendment 
passed  on  the  26th  of  November,  1879  (only 
seventeen  days  prior  to  the  Railroad  Assessment 
Act),  gi\'cs  to  tiie  city  power  "  to  levy  and  col- 
lect taxes  for  general  revenue  purposes,  not  ex- 
ceeding six  mills  on  the  dollar  in  any  one  year 
on  all  real,  personal  and  mixed  property  witliin 
the  limits  of  said  city,  taxable  under  the  laws 
-of  the  Territory;"  and  it  is  provided  that  "The 
assessment,  levy  and  collection  of  all  taxes  shall 
be  made  as  maybe  provided  by  ordinance." 
Authority  is  also  given  to  the  city  to  raise  a 
further  tax  to  pay  interest  on  its  bonds,  and  a 
tax  for  improvement  of  streets  and  alleys.  The 
Railroad  Assessment  Act,  passed  on  the  18th  of 
December,  1879,  is  a  very  cai-efully  prepared 
statute,  providing  for  a  mode  of  assessing  the 
value  of  railroad  property,  and  distributing  it 
amongst  the  counties  and  districts  through 
which  the  railroad  may  run.  Although  general 
in  it.^  terms^  it  must  nave  had  particiilarlv  in 
view  the  Union  Pacific  Railway,  to  which  au>ne 
it  would  principally  apply.  This  Act  Is  so  im- 
portant a  factor  in  the  decision  of  this  case  that 
we  quote  the  first  section  entire.  The  title  has 
already  been  quoted.  The  first  section  is  as 
follows: 

"  Section  1.  The  president,  secretary,  super- 
intendent or  other  principal  accounting  officers 
of  any  railroad  or  telegraph  company  having 
property  in  this  Territory  at  the  time  of  the 
assessment  of  every  railroad  and  telegraph  com- 
pany, whether  incorporated  by  any  law  of  this 
Territory  or  not,  when  any  portion  of  the  prop- 
erty  of  said  railroad  or  telegraph  company  Is 
situated  in  more  than  one  county,  shall  list  for 
assessment  and  taxation,  verified  by  the  oatli  or 
affirmation  of  the  person  so  listing,  all  the  fol- 
lowing described  property  belonging  to  such 
oonx)ration  within  the  Territory,  viz.:  Road 
bed,  superstructure,  right  of  way,  and  alt 
structures  situated  thereon,  rolling  stock,  side 
track,  telegraph  lines,  furniture  and  fixtures 
519]  and  perpoual  pi-operty  belonging  to  such  corpo- 
ration. Such  list  shall  contain,  first,  the  number 
of  miles  of  such  railroad  or  telegraph  line  in  the 
Territonr  of  Wyoming  and  the  namher  of 
miles  of  the  same  in  each  organized  county 
therein;  second,  and  such  return  shall  he  mode 
to  the  Auditor  of  the  Territory  on  or  before  the 
first  day  of  Juljr,  annually.  If  the  return  afore- 
said be'not  received  by  said  auditor  by  the  third 
day  of  July,  he  shall  thereupon  proceed  to  ob- 
tain the  facts  and  information  aforesaid  in  any 
manner  tliat  may  appear  most  likdy  to  secure 
the  same  correcuy.  and  for  that  purpose  may 
address  a  written  communication  to  tiie  corpo- 
ration, or  to  some  officer  of  the  corporation  who 
has  failed  or  refused  to  make  the  return  afore- 
said. As  soon  OS  practicable  after  the  auditor 
liaa  received  said  return,  or  piocurKl  the  Infor- 
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mation  required  to  he  set  forth  In  said  return,  a 
meeting  of  the  Territorial  Bcwrd  of  Equaliza- 
tion, consisting  of  the  Governor,  Territorial 
Treasurer  and  Auditor,  shall  be  held  at  theofflce 
of  said  auditor,  and  the  said  board  shall  then 
value  and  assess  the  property  of  said  corporation 
for  each  mile  of  said  road  or  line,  the  value  of 
each  mile  to  be  determined  by  dividing  the  sum 
of  the  whole  valuation  by  the  number  of  miles 
of  said  road  or  line.  In  making  up  such  valua- 
tion or  assessment,  the  said  board  shall  examine 
and  consider  the  return  herein  required  to  be 
made,  or  the  information  procured  by  the  audit- 
or in  default  of  such  return,  together  with  such 
other  reliable  information  relative  thereto  aa 
they  may  be  able  to  procure;  said  board  shall 
not  assess  the  value  of  any  machine  shop  or  re- 
pair shop,  or  other  buildings  not  situated  on  said 
right  of  way  or  grounds  or  other  rea  estate  of 
any  corporation  or  company  within  this  Terri- 
tory; but  it  shall  be  the  duty  of  the  assessor  of 
the  county  or  district  is  which  said  machine  or 
repair  shops,  or  other  buildings  or  grounds,  or 
otiier  real  estate  is  situated,  to  assess  the  same 
and  make  return  thereof  in  the  manner  now 
provided  for  the  assessment  and  return  of  real 
estate.  On  or  Iwfore  the  first  Monday  of  Au- 
gust, or  so  soon  UierKifter  as  the  said  board,  or 
any  two  thereof,  shall  have  made  and  deter- 
mined said  valuation  and  assessment,  the  Terri- 
torial Auditorshall  certify  to  tlic  county  clerks 
of  the  several  counties  in  which  property  of  the 
aforesaid  corporation,  or  any  part  thereof,  may  [6P 
be  situ^ted,  the  assessment  per  mile  so  made  on 
the  property  of  such  corporation,  specifying  the 
number  of  miles  and  amount  in  each  of  such 
counties;  the  county  commissioners  shall  there- 
upon divide  and  adjust  the  number  of  miles  and 
the  amounts  falling  within  each  precinct,  town- 
ship or  school  district  in  their  respective  coun- 
ties, and  cause  such  amounts  to  be  entered  and 
placed  on  the  lists  of  taxable  property  returned 
by  the  several  assessors.  TheAuditorsliall  cer- 
tify whether  a  return  was  made  to  him  by  such 
corporation,  or  proper  officer  thereof,  or 
whether  the  information  required  in  and  by 
such  returns  was  procure  by  himself;  and  in 
case  the  I'etum  was  not  made  as  required  by  this 
Act,  or,  being  made,  was  not  sworn  to,  it  shall 
be  the  duty  of  the  County  Commissioners  to  add 
any  amount  not  exceediiu;  ten  per  cent  to  the 
valuation  thus  brought  before  them." 

The  fifth  section  of  the  Act  declares  as  fol* 
lows: 

"  Alt  Acts  and  parts  of  Acts  providing  for  the 
assessment  of  the  property  of  railroad  and  tele- 
graph companies,  and  the  equalization  of  as- 
sessments, inconsistent  with  the  provisions  ot 
this  Act,  are  hereby  repealed,  so  far  aa  tiiey  pro- 
vide for  the  assessment  and  equalization  of  the 
property  of  said  railrmd  and  telegraph  compa- 
nies." 

It  requires  only  a  casual  reading  of  this  Act  [921 
to  discover  its  purpose  and  object.  The  diffi- 
culty of  assessing  the  value  of  railroad  proper^ 
in  separate  parcels,  located  in  distinct  cities  aiu 
towiuhips,  IS  almost  insuperable.  A  . railroad 
cannot  be  regoi^ded  as  mere  land,  like  farm  land 
or  building  lots;  its  value  depends  upon  the 
whole  line  as  a  unit,  to  be  iised  as  a  thorou^ 
fare  and  means  of  transportation.  A  sepantte 
mile  or  two  of  its  length  is  almost  valueless  by 
itsdf .   And  then  its  rolling  stock  has  no  par- 
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4lcular  locally  except  s  constractlve  one  in  the 
place  where  the  prlnci[>al  office  of  the  railroad 
company  is  situated ;  and  it  would  be  manifestly 
unequal  to  give  to  thatplace  the  benefit  of  tax- 
ing the  whole  of  it.  llie  plan  adopted  by  the 
statute  avoids  these  difflciutiei.  It  places  the 
powtr  of  assessing  the  value  of  the  whole  line 
^  &r  as  it  lies  within  the  Territory),  including 
the  rolling  stock,  in  the  hands  of  the  Board  m 
Equalization;  and  after  they  have  fixed  such 
Tuuation,  and  ascertained  what  it  amounts  to 
per  mile  for  the  whole  length  within  the  Terri- 
taj,  such  valuation  per  lule  Is  certiiled  by  the 
Tnntorial  Auditor  to  the  clerks  of  the  several 
coooties  throuffh  which  the  road  passes,  speci- 
fying Uie  number  of  miles  in  each  county,  so 
as  to  give  to  each  its  pro  rata  share,  and  then 
'  the  County  Commissioners  divide  and  adjust 
the  nmnbcr  of  miles,  and  the  amounts,  falling 
withine  each  taxing  prednct.  township  and 
flcbool  district,  to  be  entered  on  their  respective 
Usts  of  taxable  properv. 

It  Beau  hardly  to  aiuntt  of  a  doubt,  that  the 
object  of  this  Bcbeme  was  to  withdraw  die  dif- 
ficult task  of  asscsdng  fractional  parts  of  arall- 
Toad  and  Its  proper^  from  the  hands  of  local 
assessors,  who  could  hardly  be  expected  to  pro- 
ceed upon  any  uniform  plan,  and  each  of  whom 
would  naturally  favor  his  own  particular  dis- 
trict. 

This  being  the  evident  purpose  and  oblect  of 
the  Act,  it  is  difficult  to  see  why  it  should  not 
apply  to  the  Ci^  of  Cheyenne  as  well  as  to 
every  other  portion  of  the  Territory.  But  the 
oonnsei  for  the  city  raise  several  grounds  of  ob- 
jection to  this  view,  which  it  is  necessary  for 
OS  to  consider. 

Thery  omtend  that  the  language  of  the  dty 
eharter  Is  very  broad,  autbauing  the  corpora- 
[523]  tfam  to  assess  every  kind  of  tauible  property 
rituated  within  the  city  bonnds;  and  that  thu 
Includes  railroad  property;  and  they  insist  that 
this  law  must  stand  until  it  can  be  shown  to 
be  repealed;  that  the  railroad  assessment  law 
docs  not  repeal  it  in  exiness  terms;  and  cannot 
be  construed  to  repeal  it  by  implication,  be- 
cause the  city  charter  is  a  special  law,  intended 
for  a  particular  locality,  and  will  not  be  re- 
pealed by  implication  by  any  general  law  con- 
taining  contrary  provisions,  unless  Uie  latter 
be  expressed  in  such  universal  terms  as  neces- 
sarily to  include  every  particular  case;  tiiat 
such  universal  terms  are  not  used  in  the  law; 
but  on  the  contrary,  whilst  other  subordinate 
territorial  divisions  ore  included  by  name,  cor- 
porate cities  and  municipalities  are  not  men- 
tioned nor  alluded  to.  This  is  a  summair  of 
the  defendants'  argument.  It  is  certainly  platis- 
ible  and  entitled  to  careful  consideration. 

First.  As  to  the  relative  character  of  the  two 
statutes:  is  it  true  that  the  one  is  a  special  stat- 
ute, and  the  other  a  general  one,  in  the  sense 
■contended  for?  The  city  charter  is  special  as 
It  relates  to  a  dngle  district  or  municipality; 
but  the  RaOroad  Assessment  Act  is  quite  as 
nedal  as  rdatiog  to  a  single  subject  of  taxa- 
tion. The  one  {pves  general  powers  of  assess- 
ment and  taxation  to  the  city;  but  the  other  di- 
rects  that  railroad  property  shall  be  assessed  and 
valued  by  the  Board  of  Equalization  in  a  par- 
ticular way.  Is  not  the  last  law  even  more  spe- 
-cial  in  character  than  the  first?  Suppose  a  law 
had  been  passed  declaring  that  eveiy  htaaa  in 
lis  D.  &  U.  B.,  Book  88. 


the  Territory  should  beassessed  forthepurpose 
of  taxation  at  the  value  of  (300.  Would  not 
such  a  particular  direction  be  binding  on  the 
Ci^  of  Gh^enne  as  well  as  on  the  country  dts- 
trictst  Do  not  the  object  and  reason  cn  the 
Railroad  Assessment  Law  apply  to  a  city  like 
Cheyenne,  as  well  as  to  counties  and  town- 
ships? Ought  not  the  policv  of  the  State  with 
regard  to  special  objects  of  taxation  to  be  ex- 
tended to  every  portion  of  the  State,  unless 
some  defect  In  the  laws  themselves  prevent  its 
being  done? 

Second.  la  it  true  that  the  language  of  the 
Railroad  Assessment  Act  does  not  include  cities 
In  the  fair  construcdtm  ot  Its  termst  Does  it 
not  fairly  include  every  tertitorial  district  or 
division  of  Wyoming— cities  as  well  as  counties  C524] 
and  townships?  Note  the  following  passage: 
"  Said  Board  shall  not  assess  the  value  of  any 
machine  shop  or  repair  shop,  or  other  buildings 
not  situated  on  said  right  of  way  or  groimds,  or 
other  real  estate  of  any  onporations  or  com- 
pany within  this  Territory;  but  it  shall  be  the 
duly  of  Oie  assessor  of  the  county  m  district  in 
which  said  machine  or  repair  shops,  or  other 
buildings,  or  grounds,  or  other  real  estate  Is 
rituatedj  to  assess  the  same,  and  make  return 
thereof  in  the  manner  now  provided  for  the  as- 
sessment and  retnm  of  reiu  estate."  In  using 
the  words  ' '  coun^  or  district "  in  this  clause, 
is  not  the  latter  word  "  district "  used  in  its 
largest  sens^  to  signify  any  subordinate  terri 
tonal  division  whatever  less  than  a  coun^?  It 
seems  to  us  that  the  language  used  Is  intended 
to  cover  every  case.  In  connection  with  this, 
read  again  the  direction  given  to  the  County 
Commissioners,  after  the  Territorial  Auditor  has 
certified  to  diem  the  assessment  per  mile  made 
by  the  Board  ol  Equalization;  it  la  as  follows; 
"  The  County  Commissioners  shall  thereupon 
divide  and  ad  jast  the  number  of  miles  and  the 
amounts  falling  within  eadi  precinct,  township 
or  school  district,  in  tiielr  respective  counties, 
and  cause  snch  amounts  to  be  entered  and 
placed  on  tiie  lists  of  taxable  property  returned 
by  the  several  assessors."  Does  not  this  enu- 
meratlon  insubordinate  tax  districts  (for  clear* 
ly  tax  districts  are  meant)  embrace  every  kind 
of  tax  district  within  the  county  f  "Precinct" 
is  a  general  word,  and  not  a  technical  one  In 
Wyoming;  and  iiadicates  any  district  marked 
out  and  deifined.  In  the  connection  In  which  it 
stands.  It  signifies  a  district  Inferior  to  a  county, 
for  it  is  used  to  denote  a  portion  of  a  county; 
and  superior  to  a  township,  for  the  enumera- 
tion evidently  proceeds  from  the  greater  to  the 
less— "pBednct,  township,  school  district.'* 
What  tax  districts  are  tbmin  Wyoming  inferior 
to  a  county  and  superior  to  a  township,  if  Inoor^ 
po rated  cities  and  towns  are  not  such? 

As  before  sa£^:ested,the  Railroad  Asseament 
Law,  conddering  its  purpose  and  oblect,  ought 
to  be  extended  to  every  tax  district  in  the  Tei^ 
ritory,if  itslanguage  admits  of  such  aconstnuv 
tion.  We  think  that  It  not  only  admits,  but 
fairly  requires,  such  a  construction. 

If,  In  addition  to  this,  we  take  into  conrideta-  [5251 
tion  the  fifth  section  of  the  Act,  which  expressly 
repeals  "All  Acts  and  parts  ot  Acts  providing 
for  the  assessment  of  the  property  of  railroad 
and  telegraph  companies,  and  the  equalization 
of  assessments,  InconsiBtent  with  the  provisions 
of  this  Act,  *  *  *  so  far  as  they  provide  for 
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the  asaesament  and  equalization  of  the  property 
of  said  nilroad  and  telegraph  companies,"  we 
cannot  doubt  that  the  Act  was  inteoaed  to  reach 
eveiy  case  of  taxatioo  of  railroads  in  the  Terri- 
tory, when  situated  in  more  than  one  county. 
Biirely  the  charter  of  the  City  of  Cheyenne  is 
embraced  in  this  description  of  Acts,  or  parts  of 
Acta,  to  be  repealed;  for,  occordiDg  to  the  ap- 
pellees' own  contention,  that  charter  does  pro- 
vide for  the  asseasment  of  the  property  of  rail- 
road and  telegraph  companiea;  and  there  can  be 
no  doubt  that  the  mode  of  making  such  assess- 
ment under  said  charter  is  entirely  inconsistent 
with  that  prescribed  by  the  Act  in  question.  We 
are  of  opinion,  therefore,  that  the  assessment 
complained  of  was  illecal  and  unauthorized. 

But  it  IB  contended  that  the  complainant 
should  have  sought  a  zemedy  at  law.  and  not  in 
equity. 

It  cannot  be  denied  that  bills  in  equity  to  re- 
strain the  collection  of  taxes  illegally  imposed 
have  frequently  been  sustained.  But  it  is  well 
setlled  that  there  ought  to  be  some  equitable 
ground  for  relief  besides  the  mere  illegality  of 
the  ta.x;  for  it  must  be  presumed  that  the  law 
fumislies  aremedy  for  illegal  taxation.  It  often 
happens,  however,  that  the  case  is  such  that  the 
person  illegally  taxed  would  suffer  irremediable 
damage,  or  be  siitijcct  to  vexatious  litigation,  if 
be  were  compelled  to  resort  to  his  legal  remedy 
alone.    For  example,  if  the  Icgiil  remedy  con- 
sistcd  only  of  au  action  to  recover  1hic1£  the 
money  after  it  hivs  been  collected  by  distress  and 
sole  01  the  taxpayer's  lands,  the  loss  of  his  free- 
hold by  means  of  a  tax  sale  would  be  a  mischief 
hard  to  he  remedied.  Even  the  cloud  cast  upon 
bis  title  by  a  tax  under  which  such  a  sale  could 
be  mode,  would  be  a  grievance  which  would  en- 
title him  to  go  into  a  court  of  equity  for  relief. 
Judge  Cootey  fairly  sums  up  the  law  on  this 
subject  asfoflows:  "Toentitleapartyto  relief 
in  equity  against  an  illegal  tax,  be  must  by  bis 
bill  bring  his  case  uiMfer  some  acknowledged 
head  of  equity  jurisdiction.  The  illegality  of 
(291  the  tax  atone,  or  the  threat  to  sell  property  for 
Its  satisfaction,  cannot  of  themselves  furnish 
any  groimd  for  equitable  interposition.   In  or- 
dinary cases  a  portv  must  find  bis  remedy  in  the 
courts  of  law,  and  it  is  not  to  be  supposed  he 
will  fail  to  find  one  adequate  to  his  proper  re- 
lief. Cases  of  fraud,  accident  or  mistake,  cases 
of  cloud  upon  the  title  to  one's  property,  and 
cases  where  one  is  threatened  with  irremeable 
mischief,  may  demand  other  remedies  than 
those  the  common  law  can  give,  and  these,  in 
proper  cases,  may  be  horded  in  courts  of 
equity."   This  stiitcment  is  in  general  accord- 
ance with  the  decisions  of  this  court,  as  well  as 
of  many  State  Courts.   Dotu  v.  Chicago,  11 
Wall..  109 [78U.  8.,  XX.,  661;  Hannewinklev. 
Qeorgetoion,  16  Wall.,  548  [83  U.  8.,  XXI.. 
282];  State  Jtailroad  Tax  Cam,  93  U.  S.,  576, 
612,  613  [XXIII.,  C63,  C78],  and  cases  there 
cited.  In  Gummingt  v.  Nat.  Bk. ,  101  U.  S. ,  153, 
160  [XXV.,  903,  U04],  where  the  bank  filed  a 
WX  to  prevent  the  collection  of  a  tax  wrongfully 
assessed  by  the  State  against  the  shares  of  its 
atoclcholdcrs,  and  which  tlie  bank  was  required 
to  pay,  we  held  that  the  fiducior]^  character  in 
wluco  the  bank  stood  to  its  stockholders  entitled 
It  to  come  into  a  court  of  equity  for  relief.  In 
Uic  same  case,  the  fact  that  a  like  remedy  1^  in* 
junction  was  given  to  parties  in  the  State  Court 
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was  regarded  as  entitled  to  much  weight;  and 
it  was  further  held,  that  where  a  rule  or  system 
of  valuation  was  adopted  by  the  State  Board  of 
Assessment,  calculated  to  operate  unequally, 
and  to  violate  the  Constitution  of  the  State,  and 
applicable  to  a  large  classof  individuals  or  cor- 
porations, equity  might  properly  interfere  to  re- 
strain the  operation  of  such  unconstitutional  ex- 
ercise of  power.  And  in  Litckfield  v.  Webtttr 
Co..  101  U.  8.,  778,  779  [XXV.,  925,  927],  we 
held  that  a  court  of  equity  might  relieve  against 
an  excessive  rate  of  interest  on  taxes  in  arrear. 
which  was  really  in  the  nature  of  a  penalty,  and 
which  the  State  could  not  fairly  and  equitably 
demand,  having  itself  claimed  title  to  the  prop- 
erty taxed. 

These  authorities  are  sufflcient  to  illustrate 
the  rules  by  which  courts  of  equity  should  be 

governed  In  assuming  jurisdiction  of  suits 
rought  to  arrest  the  collection  of  illegal  taxes. 
We  think  that  the  allegations  of  the  bill  in  this 
case  bring  it  fairly  within  the  jurisdiction  of  the 
courL   It  shows  that  it  would  involve  the  lit 

{>laiotiif  in  a  multiplicity  of  suits  as  to  title  of 
ots  laid  out  and  being  sold;  would  prevent 
their  sale;  and  would  cloud  the  title  to  all  its 
realcstate.  We  think  that  these  results  are  soffl- 
cicntlv  apparent,  and  render  it  unneoessaiy  to 
look  fnrtuer.  Tiie  aUegation  of  fraud  has  not 
been  proven,  and  cannot,  therefore,  have  any 
eilect  in  the  case.  It  is  unnecessary  to  inqnin 
into  the  suflUciencyof  other  grounds  for  equita- 
ble relief  which  are  alleged  m  the  bill. 

Another  point  raised  by  the  defendants,  not 
affecting  the  jurisdiction  of  the  court  but  the 
propriety  of  its  taking  jurisdiriion,  is  that  Um 
complainant  ought  to  have  paid  Uie  taxes  which 
are  conceded  to  be  due  to  the  city  for  the  year 
1880.  As  we  understand  the  facts  stated  hj  the 
bill  (wliich,  of  course,  the  demurrer  admits  to 
be  true),  the  complainant  did  pay  to  the  city  all 
the  taxes  which  would  be  due  upon  the  assess- 
ment and  valuation  made  by  the  Board  of 
Equalization,  including  taxes  due  on  outidde 
property  of  the  company  in  the  city. 

The  decree  of  the  Supreme  Court  of  Wyoming 
muat  be  reverted,  and  tfie  cause  remanded,  triu 
imtruetions  to  enter  a  decree  in  favor  of  the  etm- 
pUiinant  in oor^ormity  with thit opinion;  andit 
it  to  ordered. 
Truecopy.  Test: 

James  H,  MoKenney,  Clork  Sup.  Court,  C  bL 

CUod— U8  U.  S.,  2S7. 


PROVIDENT  INSTITUTION  FOR  SAV- 
INGS IN  JERSEY  CITY,  FIff.  in  J&r., 

9. 

MAYOR  AND  ALDERMEN  OF  JERSEY 
CITY. 

(See  S.  C,  Reporter's  ed..  OOft-Slft* 

Lien  of  water  rent* on  land—eonttituUcnalitj/ tf 
lava—presermtion  of  common  pledge. 

L  A  law  of  a  State  having  made  water  iCDts  a 
charge  on  hiod,  with  a  lien  prior  to  oU  other  la> 
cumoranoes,  in  the  same  manner  as  taxes  and  ■»• 

NoxB^IFhae  due  PTOcew  ot  laie._8oe«oC«to 
PeonoD  T.  TewdalUKU.  a,  UIV^  tfS. 
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Boaimente.  a  mortgage  on  the  land  fs  subject  to  thia 
oondltlOQ  and  cbargo,  whether  the  water  was  Intro- 
duoed  OD  to  the  lot  mortgaged  before  or  after  the 
^vias  of  the  mortgage. 

2.  Such  law  la  not,  as  to  mortngea  created  after 
tta  poanee.  repugnant  to  the  utn  Amendment  of 
tiie  Constitution  of  the  United  Statea,  which  de- 
olaies  that  no  State  shall  deprive  any  person  of  life. 
Ubcrtr  or  property  without  due  process  of  law. 

8.  A  lien  which  la  given  for  the  preservation  or 
bettrarment  of  the  common  pledge  Is,  In  natural 
equity,  &lrly  ootltled  to  a  pi-eferenoe. 

[No.  1012.] 

Submitted  Jan.  9, 1885.     Deeidsd  Mar.  t,  1885. 

IN<£RROR  to  the  Court  of  Chancery  of  the 
State  of  New  Jersey. 
The  history  and  facts  of  the  case  appear  in 
Uie  opinion  of  the  court. 

Mr.  Cha^lea  H.  Hartshornei  for  plaint- 
iff In  error: 

The  water  rents  are  not  taxes;  as  taxes  they 
are  void;  neither  are  they  assessments  for  spe- 
cial heneflts.  They  are  Uie  price  of  water,  sold 
by  the  city  to  the  owner  or  tenant  of  the  mb^^ 
gaged  premises.  They  cannot  be  siutfuned  un- 
der the  taxing  power. 

State  V.  Jersey  Oity,  41  N.  J.  L.  (18  Vr.),  476; 
Vreetand  v.  Jeraey  City,  48  N.  J.  L.  (14  Vr), 
186;  Ouiur  T.  Jency  CWy,  45  N.  J.  L.  (16  Vr 
256;  PiwddMt  Itut.  T.  AOen,  87  N.  J.  £q. ,  86. 

Water  rents,  where  water  has  been  used  on 
the  premises,  may  he  sustained  against  the  own- 
er on  the  ground  of  an  implied  contract  by  the 
owner  to  pay  for  what  he  uses.  The  statute 
gives  a  special  lien  to  the  city  to  secure  the 
price  of  the  water  so  sold. 

VruUmd  v.  Jersey  Oity  (tupra);  Vredand  v. 
(ymi,  86  N.  J.  Ea.,  899;  S.  C,  87  N.  J.Kq..  574. 

The  fact  that  the  assessment  of  these  water 
rents  is  not  an  act  of  taxation  and  is  not  justi- 
fied under  the  power  of  taxation,  distinguishes 
this  case  from  Davidson  v.  Sew  Orleans,  96  U. 
S.,  97  (XXIV.,  616),  and  from  all  other  cases 
in  which  taxes  or  assessments  liave  been  ad- 
vanced before  other  liens  that  had  priOTity  in 
time. 

The  claming  under  contract  only,  and 
not  under  the  power  of  taxation,  stands  on  the 
same  ground  as  an  individual  or  private  corpo- 
ration. 

This  consideration  distinguishes  the  case  from 
Murray  v.  Hobokm  Ch.,  18  How..  373  (69  U.  S., 

XV.,  372). 

The  Statutes  of  1852  and  1871  deprive  the 
mortgagee  of  his  property  without  due  process 
of  law,  where  the  property  is  insufficient  in 
value  to  satisfy  both  liens;  in  so  far  as  they  pur- 
port to  postpone  the  ^ien  of  subsequently  as- 
sessed water  rents,  they  also  deprive  the  mort- 

gagce  of  its  property  without  due  process  of 
iw  in  so  far  as  they  authorize  the  summaiy 
proceedings  for  collecting  taxes  to  be  used 
against  mortgagees  to  collect  water  rents. 

The  mortgagee's  right  of  priority  is  a  right  of 
property,  and  the  destruction  of  that  priority  is 
a  deprivation  of  proper^.  As  to  the  incidents 
of  bis  title,  see: 

Osborne  v.  Tunis,  1  Dutch.,  683;  Jackson  v. 
TurreU.  10  Vr.,3a9;  FUr&er  v.  Child.  IOC.  E., 
Or..  41;  2  Wash.  R.  P..  235;  Jones,  Mort.,  sees. 
1658-4. 

See,  also,  Lavin  v.  Savings  Bk.,  18  Blatchf.. 
1;  Munn  v.  III.,  94  U.  S.,  113  (XXIV.,  77); 
Green  v.  BitMle,  8  Wheat.,  75;  Bronton  v.  Kiitr 
tie,  1  How.,  318;  Columbia  ^  t.  01^,  4  Wh., 
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236;  Bidl^  v.  Oressey,  6&  Me.,  12S;  Bv^rkA  T. 
Savings Bk.,l%B^l.,5\Z;  Sinking FttndComn. 
T.  AmA,  1  Met,  174;  Trusteaef  Pub, Schools^. 
TVenion,  8  Stew.,  679. 

The  statutes  complained  of  deprive  the  mort- 
gagee of  hia  property  without  due  process  of 
law,  in  so  far  as  they  allow  the  machinery  for 
collecting  taxes  to  be  applied  against  the  mort- 
gagee to  the  collection  of  water  rents. 

Coolcy,  Const.  Lim.,  490,  863-468;  Ames 
Port  Huron  Oo.Al  Mich.,  147;  Lane  v.  Borman, 
3  Scam.,  242;  Bockwell  v,  Neanng,  86  N.  Y., 
302;  Parsons  v.  Bussell,  11  Mich.,  114;  In  re 
Beebe,  20  Hun,  462;  Coit  v.  Wapies,  1  Minn., 
134;  Harrison  v.  Wade,  8  Cold.,  605;  Johnson 
V.  Van  Horn,  16  Vr.,  186. 

There  has  been  no  waiver  on  the  part  of  the 
mortgagee  of  the  priority  of  his  lien. 

The  protection  to  lif^  liberty  and  property 
^arantied  In  the  Constitution  against  legisLi^ 
live  aggression,  has  reference  both  to  the  past 
and  to  the  future. 

A  statute  may  prescribe  that  all  mortgages 
hereafter  made  shall  bear  interest  at  six  per 
cent,  but  the  statute  would  be  void  if  It  direct- 
ed that  al]  mortgages  hereafter  made  should  be 
discharged  upon  the  payment,  when  due,  of 
ninety  per  cent  of  the  pnncipal  of  tlie  debt 

Mr.  William  BrlnkerhofF,  for  defendants 
in  error: 

The  law  does  not  take  the  property  of  the 
mortgagee  without  compensation.  It  says  to 
the  municipal  authorities:  "  Tou  may  supply 
water  to  the  property  and  look  to  the  property 
for  payment. 

^aie  T.  Gormgan  and  State  y.  Budeon  Ch. 
Comrs.;  Amesy.lM Huron  Ci>..llHich.,  147. 

"The  power  of  the  Legislature,  by  virtue  of 
its  sovereignty,  to  make  the  tax  a  charge  upon 
tlie  estate  of  all  parties  interested  in  the  land, 
and  to  make  the  tax  title  paramount  to  all  other 
and  prior  claims  and  incumbrances,  is  not  ques> 
tioned." 

Campbell  v.  Howland,  20  N.  J.  Eq..  6  0.  E. 
Gr.,  186;  Isaac  v.  Decker,  41  Ind.,  410;  Morrova 
V.  Bom,  28  N.  J.  Eq.,  463. 

A  change  in  the  ownership  would  not  aSect 
such  a  lien,  the  law  taking  no  notice  of  such  a 
change.  Cooley  on  Taxn.,  306,  and  cases  cited. 

The  act  of  tnking  the  water  raises  an  implied 
promise  on  his  part  to  pay  the  price  fixed  for 
such  taking.  Yredani  t.  Jersey  City,  14  Yr., 
136.  The  assessment  Is  levied  on  the  first  of 
each  May,  for  the  then  ensuing  year.  If  the 
consumer  is  dissatisfied  with  the  price  fixed,  he 
can  avoid  it  by  refusing  to  take  the  water.  By 
accepting  the  water  he  accepts  the  price  fixed. 

StcUe  V.  Jersey  City,  41  N.  J.  L.,  471;  Pater- 
son  V.  &NetU,  32  N.  J.  Eq.,  387;  HoweU  v.  Es- 
sex Co.  B.  B.,  32  N.  J.  Eq.,  673;  AUentoton  v. 
Henry,  78  Fa.  St.,  404;  Aoodi  T.  Decker,  41 
Ind.,  410. 

Mr.  Justice  Bradlej'  delivered  the  opinion 

of  the  court: 

This  was  a  bill  in  equity  filed  in  the  Court  of 
Chancery  of  New  Jersey  by  the  appelhmt,  to 
foreclose  two  mortgages  g^ven  to  It  on  a  certain 
lot  in  Jersey  City  by  Michael  Nugent  and  wife, 
and  another  person,  the  first  being  dated  Jan- 
uary 19, 1863,  to  secure  the  payment'  of  $900  tSOTl 
and  interest,  and  the  second,  dated  July  13, 
1869,  to  secure  the  payment  of  $700  and  In- 
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tamt.  Tho  complalDanta  also  claimed,  under 
the  sUpiilatloiu  oi  the  mortgages,  the  amount  of 
oeitain  premiunu  of  Insurance  paid  hj  them. 
Bt  an  amended  bill,  making  uie  MaTor  and 
Aldermen  of  Jersey  City  a  daendant,  uie  com- 
plainants alleged  that  the  City  claimed  a  lien 
on  the  mortgaged  premises  prfor  to  that  of  the 
mortgages,  for  certain  water  rents,  for  8upplT> 
ing  water  to  the  occupants  of  the  same  for  the 
Tear  1871,  and  from  thence  to  the  time  of  filing 
the  bill:  that  this  claim  was  made  under  an  Act 
of  the  Legislature  of  New  Jersey,  passed  May 
BS,  1862,  authorizing  the  construction  of  water 
worlu  for  the  City,  and  the  Act  revising  the 
city  charter,  passed  in  March,  1871.  The  bill 
denied  the  validity  of  this  daim,  and  averrod 
that  those  portioiu  of  the  said  Acts  which  pur- 
ported to  give  such  a  priority  had  the  effect  to 
deprive  the  complaiQaat  of  its  property  in  the 
mortgaged  premises  without  due  process  of  law, 
and  were  in  violation  of  the  Constitution  of  the 
United  States,  as  well  as  that  of  New  Jersey; 
and  the  complainant  prayed  for  a  foreclosure 
and  sale  of  the  lot  In  quesUon  as  against  all  the 
defendants. 

There  was  annexed  to  the  bill  and  referred 
to  Uioein,  a  copy  of  the  "  Tariff  of  Rates  and 
Begulationa  for  the  Use  of  Passaic  Water;  also 
BuTes  regulating  the  plumbing  of  bouses  and 
the  tapping  of  Sewers;"  beioe  the  regulations 
adopted  by  the  Board  of  PubUe  Works  of  Jer- 
sey City,  under  the  statutes  referred  to  in  the 
bill.  The  water  rates  specified  in  this  tariff 
(except  for  measured  water)  were  graduated  in 
a  table  according  to  the  width  and  number  of 
stories  of  the  houses,  and  were  made  payable  an- 
nually in  advance  on  the  1st  of  MAy  In  each 
year,  with  a  penalty  of  8  per  cent  if  not  paid  by 
the  Ist  of  July,  and  interest  at  the  rate  of  7  per 
cent  from  the  20th  of  December.  The  regula- 
tions extend  to  many  details,  making  provision 
for  extra  charges  to  certain  kinds  a?  establish- 
ments, providing  penalties  for  misuse  of  the 
water,  etc., etc. 

The  city  authorities  answered  the  bill,  admit- 
ting that  mey  had  assessed  upon  the  mortgaged 
premises  the  water  rents  set  forth  in  the  bill, 
and  alleged  that  they  were  imposed  in  pursu- 
508]  ance  of  an  Act  of  the  Legislature  of  New  Jer- 
sey, entitled  "An  Act  to  Authorize  the  Con- 
struction of  Works  for  the  Supplying  of  Jersey 
City  and  Places  Adjacent  with  Pure  and  Whole- 
some Water,"  approved  March  25, 1852,  and  an 
Act  entitled  "An  Act  to  Reorganize  the  Local 
Government  of  Jersey  City,"  passed  March  31, 
1871,  and  the  supplements  thereto;  and  insisted 
that  said  water  rents  were  a  lien  prior  to  the  mort- 
gages, and  prayed  that  it  might  be  so  adjudg^ 

The  other  defendants  made  no  defense. 

The  complainant  and  the  city  authorities  en- 
tered into  a  stipulation  to  the  effect  that  the 
allegations  of  fact  in  the  bill  were  to  be  taken 
as  true;  thatin  the  aseessment  of  the  water  rents 
interest  and  penalties,  all  the  requirements  of 
the  Act  "  to  reorganize  the  local  government  of 
ietm  City,"passed  March  81,  1871, -and  the 
supplements  thereto,  had  been  complied  with, 
ana  that  the  only  question  to  be  determined  by 
the  court  was  whether,  upon  the  facts  stated 
in  the  bill,  the  water  rents  and  interest  and  pen- 
alties mentioned  therein,  or  any  of  them,  were 
liens  upon  the  property  in  question  prior  to  the 
lien  of  the  complainant's  mratgages. 
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The  ChaneOtar  decided  that  the  giving  of  a 
priority  of  Uen  to  the  water  rents  orer  tha 
mortgages,  pursuant  to  the  statutes,  did  not 
deprive  the  complalnantof  its  proper^  without 
due  process  of  law,  and  did  not  otherwise  con- 
flict with  the  Constitution  of  the  United  States 
or  with  that  of  New  Jersev;  vol  he  decreed 
that,  for  the  purpose  of  rising  the  money  due 
on  the  mortgage,  the  mortgaged  premises  most 
be  sold  sul^ect  to  such  lien,  and  that  the  bill 
must  be  dismissed  as  against  the  city.  This  de- 
cree being  appealed  from,  was  affirmed  by  ths 
New  Jersey  Court  of  Errors  and  Appeals,  and 
the  record  was  remanded  to  the  Court  of  Chan- 
cerr.  The  easels  brought  here  by  writ  of  error, 
and  the  errors  assigned  resolve  themselves  into 
the  dngle  error  of  sustaining  the  priority  of  the 
lien  of  the  water  rents  over  that  of  the  com- 
plaiaant's  mortgages. 

The  ground  on  which  the  decision  below  was 
placed  was,  that  the  laws  having  made  the 
water  rents  a  charge  on  the  land,  with  a  lien 
prior  to  all  other  mcumbronces,  in  the  same 
manner  as  taxes  and  assessments,  the  com- 

Slainant  took  its  mortgages  subject  to  this  cm- 
ition,  whether  the  water  was  introduced  oo  to 
the  lot  mortgaged  before  or  after  the  giving  of 
the  mortcugc;  and  hence  the  complainanthad 
no  ground  of  complaint  that  its  property  was 
taken  without  due  process  of  law. 
We  do  not  well  see  bow  this  position  con  be  suc- 
cessfully controverted.  The  origin  of  the  city's 
right  to  priority  of  lien  goes  back  to  the  y  earl8S2, 
when  tlw  Legislature  passed  the  Act  "to  author 
ize  the  construction  of  works  for  supplying  Jer- 
sey City  and  places  adjacent  withpureandwhole- 
some  water.  That  Act  laid  the  foundation  oia 
scheme  for  leading  water  from  tbe  Passaic  River 
to  Jersey  Citv,  a  mstance  of  seven  or  eight  miles, 
across  the  cuannel  ot  the  Hackensock  River, 
and  over  the  ridges  (^I«di  and  Bergen.  Power 
was  given  to  a  Btnxd  of  Gommiasionera  ap- 
pointed for  that  purpose,  to  take  the  necessaiy 
umds  1^  right  of  eminent  domain,  to  borrow 
money  on  uie  credit  of  the  city,  to  lay  pipes 
through  the  streets^  and  to  make  all  necessary 
and  proper  regulations  for  the  distribution  and 
use  of  the  water,  aiul  "from  time  to  time  to  fix 
the  price  for  the  use  thereof  and  the  times  of 
payment;"  and  by  section  14  of  tbe  Act,  it  was 
declared  "  that  tne  owner  and  occupier  of  any 
house,  tenement  or  lot  shall  be  liable  for  tlw 
payment  of  the  price  or  rent  fixed  by  the  Com-  [Bit; 
missiooers  for  the  use  of  the  water  by  such  oc- 
cupier, and  such  price  or  rent  so  fixed  shall  he 
a  hen  upon  said  house,  tenement  or  lot,  in  the 
same  way  and  manner  as  otiier  taxes  assessed 
on  real  estate  in  Jersey  City  are  liens,  and  shall 
be  collected  in  like  manner."  This  law  has 
been  substantially  continued  to  the  present 
time.  Ona  revision  of  the  city  charter  in  1871, 
the  Board  of  Water  Commissioners  was  replaced 
by  a  Board  of  Public  Works,  invested  with  the 
same  powers  and  duties;  and  bv  section  81  of 
the  revised  charter,  after  providing  for  the  fix- 
ing of  the  water  rents  as  in  the  Abt  of  18S2,  It 
was,  amongst  other  things,  fuither  enacted  as 
follows: 

"And  the  said  Board  shall  from  time  to  time 
determine  and  give  public  notice  of  the  times 
and  places  at  which  the  said  water  rents  shall  be 
due  and  pavable.  and  the  penalties  to  be 
chuged  for  lulaying  the  paymenta  b^ond  the 
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times  so  fixed;  and  tbe  snfd  water  rents  shall, 
until  paid,  be  liens  upon  the  property  char^ 
therewith ;  And  the  said  Board  may,  at  any  bme 
after  the  twentieth  day  of  December  in  each 
year,  deliver  to  the  Board  of  Finance  and  Tax- 
ation of  Jersey  City,  an  account,  certified  under 
the  hand  of  the  president,  of  all  such  water  rents 
and  penalties  for  delinquency  as  are  then  due 
and  remain  irapald;  and  the  soid  Board  of  Fi- 
nance and  TaxaUon  shall,  upon  receirinfr  said 
certified  account,  caufiesnidlandstobe  sold  for 
the  payment  of  said  water  rents  and  penalties 
and  the  interest  thereon,  from  said  twentieth 
day  of  December,  at  the  rate  of  twelve  per 
centum  per  annum,  and  also  costa,  charges  and 
expenses  of  advertising  and  sale  in  the  same 
manner  as  said  Board  of  Finance  and  Taxation 
may  be  authorized  by  law  to  sell  lands  to  said 
city  for  the  payment  of  taxes  thereon,  and  snid 
proceedings  and  the  effect  thereof  shall  be  Uie 
same  in  all  things  as  if  the  said  lands  were  sold 
for  taxes." 

By  faction  161  of  the  pame  charter  it  was  en- 
acted fsubflfnntiflllv  as  the  law  had  been  since 
the  year  1839),  "  that  all  taxes  and  assessments 
which  shall  hereafter  be  assessed  or  made  upon 
any  lands,  tenements  or  real  estate  aitniite  in 
said  city,  shall  be  and  remain  a  lien  thereon 
from  the  time  of  thecoDflrmation  thereof  until 
paid,  notwithstanding  any  devise,  descent, 
alienation,  mortgage  or  other  incumbrance 
thereof,  and  that  if  tlie  full  amount  of  any  such 
tax  or  assessment  shall  not  be  paid  and  f^atisficd 
within  the  time  limited  and  appointed  for  the 
payment  thereof,  it  shall  and  maybe  lawful  for 
the  Board  of  Finance  and  Taxation  to  cause 
Buch  lands,  tenements  or  real  estate  to besold  at 
public  auction,  for  the  shortest  term  for  wlu'ch 
any  person  will  agree  to  take  the  same  and  pay 
such  tax  or  assessment,  or  the  balance  thereof 
remnining  unpaid,  with  the  interest  thereon, 
and  all  costa,  charges  and  expenses."  And  it 
was  provided:  "That  all  moneys  paid  for  the 
redemption  of  said  lands,  tenements  or  real  es- 
tate as  aforesaid,  together  with  such  taxes  and 
assessments  as  shairbe  paid  by  a  mortgagee  or 
other  creditor,  under  a  judgment,  attachment 
or  mechanic's  lien,  shall  be  a  lien  on  said  lands, 
tenements  or  real  estate  for  the  amount  so  paid, 
with  interest  at  the  rate  of  seven  per  centum  per 
annum;  and  such  lien  shall  have  precedence  of 
all  otlier  liens  on  said  lands,  tenements  or  real 
estate;  and  on  foreclosure  of  any  mortgage  by 
such  mortgagee  redeeming,  shall  be  directed  to 
be  made  out  of  snid  lands,  and  on  sale  of  said 
lands  under  any  such  jud^cnt,  attachment  or 
mechanic's  lien,  shall  be  paid  out  of  the  pro- 
ceeds of  sale." 

These  extracts  are  sufficient  to  show  the  gen- 
eral character  of  the  system  by  whidi  the  water 
rates  arc  impcued  ana  enforced  In  Jersey  City. 
Much  discxtssion  has  taken  place  in  the  Btate 
Courts  as  to  the  precise  nature  of  these  water 
rents;  whether  they  are  a  tax,  or  an  assessment 
for  benefits,  or  a  stipulated  compensation  rest- 
ing on  implied  contract.  If  regarded  as  taxes, 
they  have  been  supposed  to  conflict  with  a  clause 
in  the  Slate  Constitution,  adopted  in  1876,  de- 
daringthat  "property  shall  be  assessed  for  taxes 
under  general  laws,  and  by  uniform  rules,  ac- 
cording to  its  true  valoe."  nregardedasspecinl 
assessments  for  benefits  arising  from  a  public 
improvement,  they  have  been  held  aa  onen  to 
118  D.  8. 


the  objection  of  not  being  laid  on  correct  prin- 
cipled—being distributea  according  to  the  di- 
mensions and  measurements  of  the  several  lots 
and  buildings,  and  not  according  to  the  benefits 
received.  These  objections  were  held  to  be  con- 
clusive in  the  case  of  water  rents  imposed  on 
unoccupied  lots,  and  lots  not  suppUed  with 
water;  both  the  Act  of  18S2,  and  the  revised  [5141 
charter  of  1871,  having  provtded  for  the  impo* 
sition  of  water  rents  on  property  of  that  kind, 
dtuaied  on  streets  lu  wnich  water  pipes  were 
laid.  The  Supreme  Court  of  the  State  has  de- 
cided that  under  the  State  Constitution  this  im- 
position cannot  be  sustained;  because,  for  the 
reasons  just  stated,  it  is  neither  valid  as  a  tax, 
nor  as  a  special  assessment  for  benefits.  SiaUv. 
Jemy  City,  14  Vroom,  186.  But  the  TeaX»  im- 
posed for  water  actual^  used,  as  in  the  case  now 
under  condderation,  have  beoi  held  vaUd  on 
tbe  ground  of  an  implied  «>ntraet  to  pay  them. 
The  terms  being  public  and  well  known,  per- 
sons applying  for  a  supply  of  water  are  sup- 

red  to  assent  to  them.  Vreelandv.  (yNeil,  86 
J.  Eq.,  199;  B.  0.  on  appeal,  87  N.  J.  Eq., 
674. 

As  the  case  comes  before  us,  it  Is  not  neces- 
sary to  enter  Into  the  discussions  that  have  oc- 
cupied  the  Btate  Courts.  We  are  to  assume  that 
the  rents,  penalties  and  interest  claimed  by  the 
city  have  been  imposed  and  incurred  in  con- 
formity with  the  laws  and  Constitution  of  the 
State;  and  that,  by  virtue  of  said  laws  and  Con* 
stitution,  they  are  a  lien  on  the  property  mort- 
gaged to  the  complainant  prior  to  that  of  its 
mortgages;  and,  this  being  so.  we  are  only  con- 
cerned to  inquire  whether  those  laws  thus  IntCT- 
preted  are,  or  ore  not,  repugnant  to  the  Constt 
tution  of  the  United  States.  The  only  clause  of 
the  Constitution  supposed  to  be  violated  is  that 
portion  of  tbe  14th  Amendment  which  declares 
that  no  State  shall  deprive  any  person  of  life, 
liberty  or  property  without  due  process  of  law. 
It  is  contended  Uiat  the  mortgages  created  in 
1868  and  1869,  there  being  then  no  valid  water 
rents  due  on  the  lot  mortgaged,  invested  the 
complainantwith  the  first  lien  thereon,  and  that 
that  lien  is  property;  and  that  the  Statutes  of 
1852  and  1871,  by  (flving  a  superior  lien  to 
water  rents  afterwards  accrued,  deprive  it  of  its 
said  property  without  due  process  of  law. 

What  may  be  the  ^ect  of  tliose  statutes.  In 
this  regard,  upon  mortgages  which  were  created 
prior  to  the  Statute  of  18o3,  It  is  unnecessary  at 
present  to  inquire.  The  mortgages  of  the  com- 
plainant  were  not  created  prior  to  that  statute, 
but  long  subsequent  thereto.   When  the  com-  ,|,-|,. 

Elamant  took  its  mortgages,  it  knew  what  the  t*'**'-' 
iw  was;  it  knew  that,  by  the  law.  If  the  mort- 
gaged lot  should  be  supplied  with  Passaic  Water 
ay  the  city  authorities,  tbe  rent  of  that  watM-, 
as  regulated  and  exacted  by  them,  would  be  a 
first  lien  on  the  lot.  It  chose  to  take  its  mort- 
gages subject  to  this  law;  and  it  is  idle  to  con- 
tend that  a  postponement  of  its  lien  to  that  of 
the  water  rents,  whether  after  accruing  or  not, 
is  a  deprivation  of  its  property  vrithout  due 
process  of  law.  Its  own  voluntary  act,  its  own 
consent,  is  an  element  in  the  transaction.  The 
cases  referred  to  by  counsel  to  the  contrary, 
holding  void  a  consent  exacted  contrary  to  tne 
Constitution,  have  no  bearing  on  the  jnesent 
cases. 

It  may,  however,  be  contended  (though  it  Is 
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not  by  the  counsel  In  this  case),  that  the  revised 
charter  of  1871  introdaced  new  impositions,  ad- 
ditional to  the  mere  water  rent,  such  as  author- 
idnR  a  penalty  to  be  imposed  by  the  Board  of 
Public  Works,  if  payment  of  the  water  rents 
were  not  made  by  a  certain  time,  and  a  heavy 
rate  of  Interest  on  rents  continuing  in  arrear. 
But  we  look  upon  these  proTfslons  as  merely  in- 
tended to  enforce  prompt  paymont,  and  as  Inci- 
dental regulations  appropriate  to  the  subject 
The  law  which  authorized  these  coenive  meas- 
oressaTe  to  mortgagees  and  judgment  cnditors 
the  iteht  to  pay  the  rents  and  to  have  the  ben- 
efit of  the  lien  thereof;  so  that  it  was  in  their 
own  power  to  protect  themselves  from  any  such 
penalties  and  accumulations  of  interest.  They 
■n  analogous  to  the  costs  incurred  in  the  tow- 
closure  of  the  first  mortgage,  whidi  have  thn 
■ame  priority  as  the  mor^ge  Itself  over  nibee- 
quent  incumbrances. 

In  what  we  have  now  said  In  rela^n  to  the 
anterior  existence  of  the  law  of  1852  as  a  ground 
on  which  this  case  may  be  resolved,  we  do  not 
mean  to  be  understoocl  as  holding  that  the  law 
would  not  also  be  valid  as  against  mortgages 
created  prior  to  its  passage.  Even  if  the  water 
rents  hi  question  cannot  be  regnrded  as  taxes, 
Bor  as  special  asseesments  for  oeneflts  aridng 
from  a  public  Improvement,  ft  is  Btlll  no 
means  clear  that  the  giving  to  Uiem  a  priority  of 
lien  overall  other  incmnbrances  upon  the  prop- 
erty served  with  the  water  would  be  repugnant 
S16J  to  the  Constitution  of  the  United  States.  The 
law  which  gives  to  the  last  maritime  liens  pri- 
(oity  over  earlier  liens  In  point  of  time,  is  based 
on  principles  of  acknowledged  jusUoe.  That 
which  is  given  for  the  preservation  or  better- 
ment of  the  conunon  pledge  Is  in  natural  equity 
fairly  entitled  to  the  first  rank  in  the  tableau  of 
claims.  Mechanics'  lien  laws  stand  on  the  same 
basis  of  natural  justice.  We  are  not  prepared 
to  say  that  a  legislative  Act  giving  preference  to 
tnch  liens  even  over  those  already  created  by 
mortgage,  judgment  or  attachment,  would  tie 
repugnant  to  the  Constitution  of  the  United 
States.  Nor  are  we  prepared  to  say  that  an  Act 
giving  preference  to  municipal  water  rents  over 
such  liens  would  be  obnoxious  to  that  charge. 
The  providing  of  a  sufficient  water  supply  for 
the  inhabitimts  of  a  great  and  growing  city,  is 
one  of  the  liighest' functions  of  municuxd  gov- 
en  ment,  and  tends  greatly  to  enhance  the  value 
of  all  n»l  estate  in  its  limits;  and  the  charges 
for  the  use  of  the  water  may  well  be  cnttdca  to 
take  high  rank  among  outstanding  claims 
against  the  property  so  benefited.  It  may  be 
difficult  to  show  any  subBtantiol  distinction  in 
this  regard  between  such  a  charge  and  ^at  of  a 
tax  strictly  so  called.  But  as  the  present  case 
does  not  call  for  an  opinion  on  this  point,  it  Is 
properly  reserved  for  consideratiou  when  it  nec- 
essarily arises. 

Tfu  decree  of  Vie  Oourtqf  Errort  and  Appeala 
ef  New  Jeriey  is  affirmed. 
True  copy.  Test: 

James  H.  MoKenney,  Caark,  Sup.  Court,  U.  8. 
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'HE  Uhtted  States.  Oct.  Term, 

CALITORNIA  ARTIFICIAL  STONE  PAV- 
ING COUPANT,  Appt., 
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SAME  «.  SAME. 

(8e»  B.  OL.  Baportar^  ed.,  OOMUb) 

Oertiileat$  iif  dtviHon  ^  epinion—dUlinet  potnU 
cflav) — mixed  guemm  9ffaei  and  lav—proo- 

m  tif  contempt. 

1.  It  Is  only  a  difference  on  a  speotal  point  of  law 
which  can  be  dlstlaotiy  stated,  tliat  may  be  certified 
to  this  court  under  sec.  6S£,  Rev.  StaL 

S.  The  points  stated  must  be  sinfle,  and  must  not 
brlpg  np  the  whole  case  for  decision. 

8.  whether  a  psvemeot  conatructed  in  a  particu- 
lar maoDer  is  an  infrlngemetit  of  a  patent  as  the  cir- 
cuit court  has  construed  the  patent.  Is  a  mixed  ques- 
tion of  fact  and  law,  which  the  circuit  court  mart 
decide  for  Itself,  and  caoootbe  brought  here  on  cer- 
tlflcate  of  division  of  opinion. 

A.  Where  It  is  really  a  doubtful  question  whether 
a  new  process,  adopted       defendant  after  one 

S lament  for  mfringement  against  him,  is  an  lo- 
ngemeut  or  not,  process  of  oontempt,  which  li  t 
severe  remedy,  should  not  be  resorted  to. 

fNos.  1218,  1S14.1 
BuhtaiUed  Not.  15,1884.  VeeidedMa/r.S,im. 

APPEAL  from  and  in  error  to  the  Circuit 
Court  of  the  United  States  for  the  District 
of  California. 

The  history  and  facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court. 

Mr.  K.  A.  Whcaton,  fm-  appellant  and 
plaintiff  in  error. 

MeetT*.  E.  H.  Marble  and  John  Jm  BooMi 
for  appellee  and  defendant  in  error. 

Mr.  Jiutiee  BnuUej  delivered  the  opinka 
of  the  court: 

A  bill  was  filed  by  the  appellant  In  this  csst 
against  the  appellee,  complaining  that  the  lat- 
ter had  Infringed,  and  continued  to  Infringe, 
certain  letters  patent  granted  to  one  John  J. 
Schillinger,  and  which  had  been  asf^Igned  tat 
the  State  of  California  to  the  complainant  The 
patent  was  for  an  improvement  in  concrete  pave- 
ment, and  was  orinnaHy  issued  July  19,  1870, 
and  re-issued  Vaj%  1871.  The  improvement 
as  described  In  the  re-Issued  patent,  consisled 
in  laying  tiie  pavement  in  detached  blocks,  sep- 
arated from  each  other  by  strips  of  tar  paper, 
or  other  suitable  material,  so  as  to  prevent  the 
blocks  from  adhering  to  each  other.  As  stated 
In  the  specification,  "  the  paper  constitutes  a 
tight  water-proof  joint,  but  it  allows  the  sev- 
eral blocks  to  heave  separately  from  the  effects 
of  frost,  or  to  be  raised  or  removed  separately, 
whenever  occasion  may  require,  without  injury 
to  the  adjacent  blocks."  Prior  to  this  inven- 
tion,  it  seems,  from  the  statement  of  facts  made 
by  the  court,  that  concrete  pavements  had  been 
mode  in  one  continuous  sheet,  without  beisg 
divided  into  blocks,  whence  it  was  liable  to 
crack  in  irregular  directions,  and  to  break  up 
in  such  a  manner  as  to  render  it  uselcH.  The 
specification  of  the  re-issued  patent  contataied 
the  following  clause:  "  In  such  cases,  however, 


Note.— C^ue*  unified  on  dMHon  of  Circuit  Court ; 
JmiKlMion  of  XT.  8.  Suprem*  Court  in ;  on  what  «- 
oMon  should  Iw.  See  noto  to  Webster  v.  Cooper,  Bl 
U.S.  (10  How.),  64. 
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vhcre  cheapness  Is  an  oblect,  the  tar-paper  may 
be  omitted,  and  the  blocKs  formed  vitJiout  in- 
terposing anything  between  their  Jolnta  as  pre- 
Tioiisly  described.  In  this  latter  case  the  joints 
floon  nil  up  with  sand  or  dust,  and  the  pave- 
meot  is  rendered  sufficiently  tight  for  many 
purposes,  while  the  blocks  are  detached  from 
cadi  other,  and  can  be  taken  up  and  relaid, 
each  independent  of  the  ad^inine  blocks; "  but 
this  clause  had  been  disclauned  by  filing  a  dis- 
claimer in  the  Patent  Office.  The  patent  had 
two  claims,  aa  follows: 

"1.  A  concrete  pavement  laid  in  detached 
blocks  or  sections,  subtfuitially  in  the  manner 
flhown  and  described. 

"2.  The  arrangement  of  tarpaper.  or  its 
cqairalent,  between  adjoining  bfocks  of  con- 
•creto,  substantially  as  and  for  the  purposes  set 
forth." 

The  defendant  answered  the  bilL  denying  the 
validity  of  the  patent  and  denying  infnnge- 
meot,  and  declaring  that  the  concrete  pave- 
ments mado  by  lUm  were  made  under,  and  in 
accordance  with,  certain  letters  potent  granted 
to  one  J.  B.  Hurlbmt,  April  80, 1876,  the  proc- 
ess of  which  is  desciibea  fn  tba  answer  as  fol- 
lows: 

"The  said  Hurlburt  invention  is  a  novel 
method  of  forming  blocks  of  artificial  stone  or 
cement  pavement,  whereby  they  are  prevented 
from  becoming  uneven  by  sinking  below  or 
rising  above  a  common  pluie,  and  consists  in 
beveUng  the  edges  of  Uie  blocks  so  that  they 
will  measure  more  across  their  under  side  in 
one  direction  and  less  across  their  upper  side 
than  acn>ss  their  under  side  in  the  other  or  op- 
posite direction;  and  also  consists  in  the  novel 
coQfitruction  of  a  forming  frame  whereby  the 
blocks  arc  beveled  as  devised  by  using  the  dif- 
ferent sides  of  the  frame  alternately;  and  also 
in  the  novel  construction  of  a  portlns  s^p, 
whereby  the  colors  are  kept  separate,  snowing 
a  8tnii<!;nt  line  between  the  blocks,  and  while 
forming  their  edges  in  actual  contact,  the  same 
strip  being  of  great  service  to  rest  a  straight 
ed^  upon  while  beveling  the  block  in  process 
of  formiition,  and  that  by  said  invention  the 
process  of  la^g  ooment  pavements  saves  from 
10  to  IS  per  coit  in  cost  of  labor  over  any  other 
known  process,  entirely  dispenses  with  tar- 
pnper  or  nny  equivalcot  and  all  other  expensive 
BuperQuities,  and  makes  a  close,  beveled  joint, 
it  being  impossible  to  raise,  or  attempt  to  raise, 
any  separate  piece  of  work  without  chiseling 
and  dicing  and  materially  injuring  adjacent 
work.'^ 

What  the  proof  was  as  to  (he  act^  process 
«mplovcd  by  the  defendant,  whether  it  strictly 
accorded  with  Hurlbuil's  plan  or  not,  does  not 
difitiuctly  appear.  The  appellee's  counsel  io  liis 
brief  states  that  the  respondent  was  originally 
adjudged  to  have  infringed  the  rights  secur^ 
by  the  patent,  by  reason  of  having  pressed  into 
the  joints  made  by  the  cuttbig  of  the  large  sec- 
tions into  blocks  with  a  trowel,  a  fine  concrete 
which  was  held  to  be  the  equiviUent  of  the  tar- 

Kper,  as  it  accomplished  the  objects  clahiwd  to 
gained  by  the  patented  invention,  viz. :  pro- 
ducinfr  a  suitably  tight  joint  and  yet  allowing 
tlic  blocks  to  be  raised  separately  without  a^ 
f  cctiog  the  block  adjacent  thereto,  and  allowed 
1  he  several  hloclis  to  heave  separately  from  ^e 
^  rTrcts  of  frost.  Bat  this  flKit  is  not  shown  by 
lis  L'.  8. 


the  reoofd  before  us,  and  we  are  In  the  dork  as 
to  what  particular  form  of  pavement  was  ad- 
judged by  the  court  to  have  been  an  infringe- 
ment of  the  ^Atent  sued  tm.  We  only  know 
that,  proofs  having  been  token  and  the  cause 
heard,  the  Circuit  Oaurt,  oa  Sqrtember  10, 1881, 
decreed  os  follovi: 

"  That  the  E»-issned  letten  patent  Ho.  4864» 
granted  and  issued  on  the  2d  day  of  H^,  A.  D. 
1871.  to  John  J.  SchOUnger,  of  New  York,  be* 
ing  the  patent  referred  to  in  the  bill  of  com- 
plaint herein,  are  good  and  valid  in  law.  *  *  * 
That  the  said  de&dant,  Charles  A.  Molitor. 
has  infringed  said  re-Issued  letters  patent,  and 
upon  the  exclusive  rights  of  the  complainant  un- 
der the  some,  thot  is  to  say,  by  moking  or  sell- 
ing one  or  more  ortificlal  concrete  cement  pove- 
ments  within  the  State  of  California,  and  while 
the  complainant  was  the  owner  of  said  re-issued 
letters  patent,  as  charged  in  said  bill  of  com- 
plaint. •  •  •  Andthat  a  perpetual  inluno- 
tlon  be  issued  in  this  suit  against  the  sold  de- 
fendant, Charles  A.  Molitor,  restraining  him,  [61S] 
his  agents,  clerlu,  servants,  and  all  claiming  ot 
holding  under  or  through  him,  from  makuig, 
selling,  or  using,  or  in  any  manner  disposing 
of  any  artificial  stone-block  pavements  em- 
bracing the  invention  and  improvements  de- 
scribed in  the  s^d  rft-issued  letters  patent,  par- 
suant  to  the  pnyet  of  the  sold  mil  of  oom- 
plaint'* 

Had  the  defendant  cmtinued  to  moke  con- 
crete pavements  in  the  manner  set  up  in  hte  an- 
swer, or  in  the  manner  in  which  it  was  proved 
he  did  make  them,  and  which  the  court  de- 
cided to  be  an  infringment,  there  could  have 
been  no  doubt  that  he  would  have  violated  the 
decree;  but  it  would  seem  that  he  varied  hie 
mode  of  making  the  pavement  by  ceasing  to 
make  it  in  separate  and  detached  blocks,  and 
only  middng  a  laaA  or  iodentation  on  tin  sur 
face  whilst  in  a  plostic  stote  with  a  trowel  or 
marker  extending  to  o  depth  of  from  one  ei^th 
of  an  inch  to  on  inch,  and  thus  giving  the 
pavement  the  appearance  of  being  made  In  de- 
tached blocks,  and,  in  fact,  answering  oil  the 
puiposes  of  detached  blocks,  the  crease  on  the 
surface  beins  sufficient  to  produce  the  results 
obtained  by  SchiUinger's  process. 

In  October,  1888,  more  than  two  years  ofter 
the  decree  was  entered,  the  compuinaiit  olv 
tained  a  rule  on  the  defendant  to  show  cause 
why  he  should  not  be  punished  for  o  contempt 
of  court  in  disobeying  the  decree;  the  alleged 
rontempt  consisting  of  the  construction  by  the 
defendiUDt  of  concrete  pavements  in  the  man- 
ner last  mentioned ,  to  wit:  ot  Redwood  Ci^,  bi 
Son  Mateo  County.  Of  course,  the  qnestlon 
was  at  once  raisod  whether  the  process  now 
used  by  the  defendant  was  an  infringement  of 
the  patent  The  judges  being  opposed  In  opin- 
ion, a  decree  was  made  in  conformity  with  that 
of  the  circuit  judge,  declaring  that  the  pave- 
ments thus  coosimctod  by  the  defendant  did 
not  infringe  the  patent;  that  there  was  no  vio- 
lation of  the  Injunction,  and  that  the  order  to 
show  cawse  be  discharged.  A  oertlflcate  was- 
thereupon  made,  showing  the  points  on  which 
the  judges  disagreed,  and  the  cause  has  been 
brought  here  both  by  appeal  and  by  writ  of 
error — brought  in  both  ways,  as  counsel  state, 
because  of  uie  nnoertointy  as  to  which  was  the 
right  method. 
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A141  ****  purpose  ot  showing  how  the  pointH 

of  disagreement  arose,  and  of  fumishinf;  mate- 
rials for  deciding  them,  the  certificate  exhibits 
the  record  and  Tacts  upon  which  (it  is  stated) 
the  matter  was  heard  below,  coosiatiDg  of: 

1.  The  bill,  answer,  replication,  decree  and 
injunction,  and  the  order  to  show  cause  why 
the  defendant  should  not  be  punished  for  coq- 
tempL 

2.  A  statement  of  facts  deduced  by  the  court 
below  from  the  evidence  In  the  case,  and  the 
report  of  a  master.  The  statement  embraces  a 
copy  of  the  re-issued  patent  of  Schillinger,  with 
the  drawings  annexed  thereto,  and  a  statement 
deduced  from  the  testimony,  describing  amongst 
other  thines,  the  manner  In  which  the  defend- 
ant, after  the  entir  of  the  decree,  constructed  a 
certain  pavement  in  Redwood  City,  to  wit:  aub- 
BtantlallT  as  before  mentioned.  The  statement 
closes  with  the  following  declaration,  to  wit: 

"  While  the  blocks  laid  in  strict  accordance 
with  tlie  specifications  in  the  Schillinger  patent 
can  be  more  readily  taken  up,  still  the  cutting 
and  marking,  or  the  mere  marking  of  the  sur- 
face with  the  marker  alone.asdescnoed,  affords, 
to  a  very  large  extent,  the  advantages  men- 
tioned obtained  by  the  use  of  the  Schillinger 
patent,  the  additional  cutting  with  the  trowel, 
during  the  process  of  formation,  to  a  greater  or 
less  extent,  increasing  those  advantages.  The 
Exhibit  C,  offered  as  follows,  Is  a  photograph 
of  the  sidewalk  as  laid  by  defendant  Molitor, 
claimed  to  be  an  infringement  of  the  patent  In 
question." 

The  photograph  exhibit  la  annexed  to  the 
statement. 

The  certificate  then  concludes  as  follows: 
"  At  the  hearing  of  said  order  to  show  cause, 
at  the  present  Tra-m  of  the  court,  upon  said 
record,  and  upon  the  facts  hereinbefore  stated, 
there  occurrea  as  questions  arising  thereon: 

"1.  Whether  the  laying  of  said  concrete 
pavement  of  plastic  material  on  the  ground  in 
the  manner  stated,  and  dividing  it  Into  smaller 
blocks  upon  the  surface  by  cutting  across  the 
surface  of  the  larger  blocks  with  a  trowel,  and 
afterwards  running  the  marker  along  the  line 
of  the  cutting  with  the  trowel,  in  all  respects  as 
hereinbefore  staled,  constitutes  an  infringement 
of  the  patent  to  SdiilUnger  set  out  in  tms  cer- 
tificate. 

BlBl    ^'  the  laying  of  the  said  concrete 

pavement  of  plastic  material  on  the  ground  in 
the  manner  stated,  and  dividing  it  into  smaller 
blocks  upon  the  surface,  by  cutting  across  the 
surface  of  the  larger  blocks  by  running  the 
marker,  without  any  other  cutting  with  a  trowel 
or  other  instrument  than  the  marker  described, 
across  the  blocks,  on  a  line  previously  marked, 
as  a  guide,  in  all  respects  to  the  manner  as 
hereinbefore  stated,  Uiereby  controlling  the 
line  of  cracking,  and  obtaining  in  a  greater  or 
less  degree  the  advantages  pertaining  and  be- 
longing  to  the  pavements  laid  in  all  respects  In 
accordance  witb  ttie  specifications  of  said  Schil- 
linger patent,  constitutes  an  InfriDgement  of 
■Bid  patent. 

S.  Whether  the  defendant  Molitor,  by  con- 
structing the  said  pavement  In  all  respects  in 
the  manner  hereinbefore  stated,  Is  guilty  of 
violating  the  injunction  granted  and  made  per- 
petual by  the  decree  in  this  case. 

Upon  which  aaid  several  questloni  and  up- 
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on  each  of  them  the  oi^nlon  of  the  Jodget 

were  opposed." 

These  are  the  qiieatlons  which  we  arenoir 
called  upon  to  answer. 

We  are  met,  however,  at  the  outset,  by  a  pre- 
liminary question,  to  wit:  whether  the  pointa 
thus  presented  by  the  certificate  of  the  judges 
below  come  within  the  meaning  of  the  statute 
which  authorizes  this  court  to  ctedde  questions 
of  law  on  which  the  judges  of  the  Circuit  Court 
are  opposed  In  opinion.  It  Is  not  a  difference 
of  opinion  on  the  general  case  which  maybe 
thus  certified.  Such  a  difference  would  prop- 
erly result  in  a  decree  for  the  defendant,  or  pu- 
tv  holding  the  negative,  subject  to  an  appeal  to 
this  court  in  the  ordinary  course.  It  is  only  a 
difference  on  a  special  point  of  law  which  can 
be  distinctly  stated  that  may  be  certified  to  this 
court  under  the  statute.  Section  662  of  the  Be- 
vised  Statutes  declares  that  when  a  judgment 
or  decree  is  entered  in  a  civil  suit,  in  a  Clrcoit 
Court  held  by  two  judges,  in  the  trial  or  hear- 
ing whereof  any  question  has  occurred  upon 
which  the  opinions  of  the  judges  were  oppose], 
ifte  point  upon  which  they  so  disagreed  shall 
be  stated  and  certified,  etc.  The  language  is 
copied  from  the  Act  of  1802,  and  shows  that  a 
certificate  can  only  be  resorted  to  when  "»{n 
question  "  has  occurred  on  which  the  judges 
have  differed,  and  wliere  "  the  point "  of  disa- 
greement may  be  distinctly  stated.  This  court 
has  frequently  held  that  the  "question"  re- 
ferred to  must  be  a  question  of  law,  and  must 
be  capable  of  being  presented  in  a  single  point. 

Chief  Jvaticf  Marshall,  in  Wai/man  v.  South, 
ard,  10  Wheat.,  20,  said:  "  The  law  which  em- 
powers this  court  to  take  cognizance  of  ques- 
tions adjourned  from  a  circuit,  gives  jurisdic- 
tion over  the  single  point  on  which  the  jiidm 
were  divided,  not  over  the  whole  cause."  In 
Dainixtoun  v.  Stacart,  18  How.,  .oa-)  [59  U.  S., 
XV.,  480],  the  matter  is  examined  with  pre- 
cision. In  that  caf>e  the  Judges  differed  in  opin- 
ion as  to  the  charge  which  should  be  given  to 
the  jury  upon  the  evidence  adduced.  The  evi- 
dence was  set  forth  in  the  certificate,  and  the 
poiuts  upon  which  the  judges  differed  as  to  the 
charge  to  be  given  were  stated.  The  court, 
speaking  by  Mr.  Justice  Daniel  (p.  568),  recap- 
itulated the  interpretations  which  bad  been  giv- 
en to  the  Act  in  reference  to  the  requisites  <h  its 

i'urisdiction  on  such  certificates.  1.  Th^mnsl 
le  questions  of  law  and  not  questions  of  fact— 
not  such  as  involve  or  imply  conclusions  or 
iudgment  by  the  judges  upon  the  weight  or  ef- 
fect of  the  testimony  or  facts  adducra  in  the 
cause  (referring  to  [  WOton  v.  Barnutn]  8  How., 
258).  Andthe?t(««tt(?non  which  the  judges  dif- 
fend  must  be  stated;  not  whether  a  demurrer 
made  on  several  grounds  should  be  sustained 
freferring  to  [U.  8.  v.  Sr^i»]  5  How.,  208).  2. 
The  points  stated  must  be  single,  and  must  not 
bring  up  Uie  whole  case  for  decision  (referring 
to  [  t/.  a.  V.  Bailey]  9  Pet. ,  267;  [Adams  v.  Jona] 
12 Pet,, 207,238;  [Jfesmilhv.  Sheldon]  6How., 
41;  [W^tcrv.  Cooper]  10  How.,  54).  And,  in- 
asmuch as  the  certificate  in  that  case  (Dennis- 
toun  V.  ^ewarCy  did  not  ^esent  a  single  or  spe- 
cific qu^tioD  of  law  arising  in  the  progress  of 
Uie  cause,  but  referred  to  this  court  the  entire 
law  of  the  case  as  it  might  arise  upon  alt  the 
facts  supposed  by  the  court,  the  case  was  re- 
manded to  the  Circuit  Court  to  be  procfiedcd  ia 
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according  to  law,  wlUumt  9sij  awwer  to  the 

questioiu  propounded. 

Tlie  casea  and  pointt  on  tiie  nibject  an  very 
fully  rehearsed  m  Mr.  Jvttiee  Swarne  in  Dai' 
^^f-i  ^-  ^-  Ob.,  if  Wall.,  250  [70  U.  S..  XVIII., 
[en  J  224],  That  was  an  action  for  an  Injury  caused 
by  a  collision  of  railroad  can,  and,  after  recit- 
ing the  evidence,  the  certificate  slated  that  this 
waa  all  tlie  eTidence,  and  thereupon  it  occurred 
as  a  question  whether,  in  point  ca  law,  upon  the 
facts  as  staled  and  proved,  the  action  could  be 
nukintMned,  and  whether  or  not  the  Jury  should 
be  80  instructed;  and,  on  this  quesuon,  the 
judges  were  cntmued  in  opinion.  The  court  re- 
fusal to  consider  the  case  and  dismissed  the 
certificate. 

The  case  of  WiliKm  v.  Bamum,  8  How.,  368, 
Is  especially  worthv  of  note  in  this  (»nnection. 
The  question  certified  in  that  case  was  whether, 
nmm  the  evidence  given,  the  defendant  In- 
fnnged  the  complainant's  patent.  ChitfJtatiee 
Taney,  delivering  tbe  opinion  of  the  court,  said: 
"  Tb<i  question  thus  certified  is  one  of  fact,  and 
has  been  discussed  as  such  in  the  arguments 
offered  on  both  sides.  It  is  a  question  as  to  the 
substantial  identity  of  the  two  machines.  * 

*  *  The  jurisdiction  of  this  court  to  hear  and 
determine  a  question  certified  from  the  Circuit 
Court  is  derived  altogether  tmm  tbe  Act  of 
1803.  and  that  Act  evidenUy  rives  the  jurisdic- 
tion only  In  cases  where  the  Judges  of  the  Cir- 
cuit Court  differ  in  opinion  on  a  point  of  law. 

•  *  •  In  the  multitude  of  questions  which 
have  been  certified,  this  court  has  never  taken 
jurisdiction  of  a  question  of  fact.  And  in  a 
question  of  law  it  requires  the  precise  point  to 
be  stated,  otherwise  the  case  Is  remanded  with- 
out an  answer."  And  the  case  was  remanded 
for  want  of  jurisdiction. 

It  seems  to  us  that  the  certificate  in  the  pres- 
ent case  is  obnoxious  to  tbe  objections  present- 
ed in  the  cases  cited.  The  new  controversy 
raised  by  the  defendant's  construction  of  tlut 
pavement  in  Redwood  City  is  subetantially  a 
new  suit  on  tbe  patent;  and  we  are  asked  to  de- 
cide it.  We  are  asked  to  sav  whether  a  pave- 
ment constructed  in  such  and  such  a  manner  Is 
an  infringement  of  the  patent  as  the  Circuit 
Court  has  construed  the  patent.  And  this  is  a 
mixed  question  of  fact  and  law.  By  the  fluid 
decree  in  the  case,  made  in  1861,  the  court  de- 
cided that  the  pavements  which  the  defendant 
bad  been  theretoftne  making  did  Infringe  the 
patent.  How  those  pavements  were  constnu^ 
[618]  ^  ^0  ^  oot  Informed;  and  therefore  we  do 
not  know  what  was  the  precise  construction 
given  by  the  court  to  tbe  patent.  Whether  the 
new  pavement,  constructed  In  Redwood  Citv,  is 
an  infringement  or  not,  is  just  as  much  a  mixed 
question  of  law  and  fact  (as  the  case  is  present- 
ed to  us)  as  was  the  question  whether  the  pave- 
ments formerly  constructed  by  the  defendant 
were  an  infringement.  It  is  a  question  which 
the  Circuit  Court  must  decide  for  itself  in  the 
ordinary  way.  If  tbe  judges  disagree  there  can 
be  no  judgment  of  contempt;  and  the  defend- 
ant must  be  discharged.  The  complainant  may 
then  either  seek  a  review  of  that  decision  in  this 
court,  or  bring  a  new  suit  a^oat  the  defend- 
ant tar  the  alleged  infringement  Tbe  hitter 
method  Is  1^  ur  the  most  appropriate  one 
where  It  is  really  a  doubtful  qu^on  whether 
the  new  process  adopted  is  an  infringement  or 
lit  U.  & 


not  Process  of  contempt  Is  a  severe  remedr 
and  should  not  be  resorted  to  where  there  u 
f^  ground  of  doubt  as  to  tbe  wrongfulness  of 
the  defendant's  conduct 

Tha  earn  mwt  be  dim^mif.  with  {Ureetitmt  t» 
Vie  CHreuit  Oovrt  to  proceed  therein  aceordinff  t» 
law. 

Trueooiv.  Test: 

James  H.  MoKoiner,  COerk,  Sup.  Court,  IT.  8. 


WINONA  AND  ST.  PETER  RAILROAD 
COMPANY,  J^.. 
«. 

ASHBEL  H.  BARNEY  et  al. 

(See  8.  C  Beporter^  ed.,  61S-629.; 

Grantt  in  aid  railroadt — eomtruetion  of— in- 
demnity etauee—Minneeota  grant—eatee  die- 
tinguiehed—^evioue  granU— effect  {f. 

I.  Grants  of  land  In  aid  of  railroads  are  to  receive 
such  a  oooatructton  as  will  carry  out  the  Intent  of 
Cotiffrcas,  however  dilQcult  It  might  be  to  srive  full 
effect  to  the  language  used  If  toe  grants  were  1d- 
BtrumeDts  of  private  coaveyaDoe.  To  osoertain  that 
Intent,  tbo  court  wjlJ  look  to  tbe  copdlttcm  of  0*9 
coiititrv  wln^ij  tb'-  IV. T'.'  iiittf3f.il.  iia  well  as  Vt 
tlo  iiuVri":"'.'  .111  ri]'::ii'  Ihl^L',  and  n-ad  aU 

piirLs  ni  thi'iii  tJiv"'- f tJi?r. 

Thv  luil-Ti  Hit  1  olidbj-e  111  Ui-"'  MlnntWTita  Gniiit 
A'A "f         fsn'i-is  I'rnm  ihv  kiii>i.L  by  rtiiiEKjn 

of"  Mill"?  biii'l  llif  iill]iH.'liiJii-ii.<  'jf  j.'rtfljitl(.>lliiLi  i-iiftitd- 
previa  m  Co  I  Ik-  diiifof  Ilje  A{)t,  oe  kcU  as  byrcOAOn 
of  mi'^  nnJ  t\io  iLinii'iimeflA  of  pnneptioajdfEbta 
botwticn  tLut  '}a.ti  und  the  final  detcrmlnat^wQf 
tbe  finite  cf  iho  roii'l.  , 

3  HailrOfld  Co. v.  BiJdwIll,  m  TT.S.,  4M  (I,.«I^ttB» 
anr!  r^iivenwnrth,  F^wi-PiiL-e,  trc  .  IfiUlrond  06,  v. 
D.  S„lC  U.  S,.  133(L,  i;d.,(KUJ.  'iLHtiniEui5lie'j. 

4.  I'rf-v-loua  ijmtiM  Of  r.bo  S!Uiie  jiroKTlJ"  muFt 
Of i'«--*i*i"lly  IrtJ  oscludi-ii  from  aulisr-niirnl  i"'iit~, 

WttrrettiograuU  provlouaHymuiietfl  MinuiwoCa 
tb  ni  l  in  the  i;vjnAtruot[DD  of  ttie  MininEj^otn  and 
(X'llar  Yullui-  llHllriludliiUrfurAe  Hitti  tbi^  uiltenElojl 
ot  the  gn^i  tg  tbe  Konma  Paciflo  RaUruad  Co,,  ag 
thB^Aicnaf  UBOtOeeiictoDsJoa  oqsiibsiMntfMielU 
tb««mK^  imufr takn  tho  [HDd. 

[No.  iS&J] 

Argued  Dec  4,  S,  2S84.  Decided  Mar.  t,  1885. 

APPEAL  from  tho  Circuit  Court  of  theUnited 
Stales  for  the  District  of  Minnesota. 
The  history  and  facts  of  the  case  appear  in  the 

Statement  of  the  case  by  3fr.  JtiOiee  Fields 
On  the  8d  of  March,  i8B7,  Congress  pan^  an 
Act  making  a  grant  of  lands  to  the  Territory  (rf 
Iilinneaota  to  sId  in  the  construction  of  certain 
railroads,  with  their  branches,  and,  among 
others,  a  railroad  from  Winona,  a  town  on  the 
Mississippi  River,  via  St  Peter,  .to  a  point  on 
the  Big  Sioux  River,  south  of  the  40th  parallel 
of  tiorui  latitude,  which  is  in  the  present  Terri- 
tory of  Dakota.  The  language  of  the  Act  is, 
"  That  there  be,  and  is  hereby,  ^nted  to  the 
Territory  •  •  *  every  alternate  section  of  land 
designated  by  odd  numbers,  for  six  sections  in 
widui  on  each  side  of  each  of  said  roads  and 
branches;  but  in  case  it  shall  appear  that  the 
United  States  have,  when  the  lines  or  routes  of 
said  roods  and  branches  are  definitely  flxe^  <'8£01 
sold  any  sections,  or  any  parts  thereof,  granted 
as  aforesaid,  or  that  the  right  of  preemption  has 
attached  to  the  same,  then  it  shall  be  lawful  for 
any  agent  or  agents,  to  be  appointed  by  the 
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^toremoT  of  said  Tenltory  or  future  State,  to 
wiect,  subject  to  the  approral  of  tbe  Secretary 
'Of  the  iDteriOT,  from  the  lands  of  the  United 
States  nearest  to  tbe  tiers  of  sections  above 
«pcoifled,  so  much  land,  in  alternate  sections  or 
parts  of  sections,  as  shall  be  equal  to  such  lands 
as  the  United  States  have  sold  or  otherwise  ap- 
propriated, or  to  which  the  rights  of  preemption 
baTe  attached  as  aforesaid;  which  lands  (thus 
selected  in  lieu  of  those  sold  and  to  which  pre- 
emptton  rights  have  attached  as  aforesaid,  to- 
ecthcr  with  the  sections  and  parts  of  sections 
designated  by  odd  numbers  as  aforesaid  and  ap- 
propriated OS  aforesaid)  shall  be  held  hj  tbe 
Territory  or  future  State  of  Minnesota  for  the 
use  and  purpose  aforesaid;  Jf^vtided,  That  the 
land  tobesolocateddmll.innocase,  be  further 
than  fifteen  miles  from  the  lines  of  said  roads 
or  branches,  and  selected  for  and  on  account  of 
eacli  of  said  roads  or  branches."  11  Stat.  atL., 
198. 

On  the  22d  of  Ma^,  of  tbe  same  year,  the  Leg- 
islature of  the  Temtory  of  Minnesota  passed  an 
Act  to  execute  the  trust  created  by  the  Act  of 
Congress,  and,  among  other  things,  authorized 
a  corporation  previously  formed— known  as  tbe 
Transit  Railroad  Company— to  ooD.struct  and 
operate  the  railroad  menaoned,  with  one  or 
more  tracks,  from  Winona  to  the  Big  Sioux 
River,  south  of  tbe  45th  parallel  of  north  lat- 
itude, on  the  most  direct  and  feasible  route,  by 
way  of  St.  Peter,  and  granted  to  tbe  company, 
in  order  to  aid  in  the  construction  of  the  road, 
the  interest  and  estate,  present  and  prospective, 
of  the  Territory  and  future  State  in  the  lands 
ceded  by  the  Act  of  Congress,  together  with  the 
rights,  privileges  and  immunities  conferred  by 
It.  This grnntwos  madewith  aprovisothat  the 
land  should  be  exclusively  applied  to  the  con- 
struction of  the  road,  and  to  no  other  purpose. 
The  Transit  Railroad  Company  subsequently 
mortgaged  to  the  State  the  lands  it  had  inus  re- 
ceiv(H3,  together  with  its  j^anchises,  in  order  to 
obtain  aid  to  construct  the  road  and  comply 
with  the  conditions  on  which  the  aid  was  given. 
It,  however,  made  default,  and  the  mortage 
was  foreclosed,  and  the  property  and  franchises 
[0x1]  of  the  company  were  sold  and  bought  in  by  the 
State.  These  proceedings  took  place  before 
March  10. 186S. 

The  Territory  of  Minnesota  became  a  State, 
and  was  admitted  into  the  Union  in  1857,  and 
on  tbe  10th  of  Mardi,  186S,  its  Legislature 
passed  an  Act  transferring  to  the  Winona  and 
Bt.  Peter  Railroad  Company,  ^e  defendant 
below,  the  lands,  property,  franchises  and  priv- 
ileges which  the  State  had  acquired  from  the 
Transit  Railroad  Companv.  Soon  afterwards 
the  defendant  commenced  the  construction  of 
the  railroad,  and  before  Klitrcb,  186S,  completed 
it  from  Winona  to  Rochester,  a  distance  of 
forty-nine  and  a  half  mites. 

By  an  Act  passed  on  the  8d  of  March.  1866. 
Congress  increased  the  quantity  of  land,  granted 
to  Mmnesota  by  the  Act  of  1867.  to  ten  sections 
per  mile  for  all  of  the  roads  and  branches,  suN 
ject  to  the  same  limitations  attached  to  the  origi- 
nal grant,  and  enlaiged  the  limits  within  which 
indemnity  lands  were  to  be  selected  to  twenty 
miles  from  the  line  of  the  roads.  The  thira 
«ection  provided  "  That  any  lands  which  may 
have  beoi  granted  to  the  Territory  or  State  w 
Minnesota  Sor  the  porpoae  of  aiding  In  the  caur 
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stroction  of  any  ntHroad,  vbtcih  lands  may  tw 
located  within  the  limits  of  this  extension  <tf 
said  grant  or  grants,  shall  be  deducted  from  the 
full  quantity  of  lands  hereby  granted,  and  that 
any  lands  which  may  have  been  so  granted 
shall  be  strictly  applied  in  accordance  with  the 
terms  and  conditions  of  said  Act  or  Acta  unless 
subsequently  modified  by  law."  18  Stat.  atL., 
626,  sec.  8.  The  sixth  section  provided  that 
lands  granted  by  the  Act,  or  previously  granted 
to  the  Territory  or  State  of  Minnesota,  shall 
be  disposed  of  by  said  State  for  the  purposes 
aforesaid  only,  and  in  manner  following,  name- 
ly: '*  When  the  Qovemor  of  said  State  shall  cer^ 
tlfy  to  the  Secretory  of  tbe  Interior  that  any 
section  of  ten  consecutive  miles  of  said  road  » 
completed  in  a  good,  substanUol  and  workman- 
like manner,  as  a  first-class  railroad,  and  the 
said  Secretarv  shall  be  satisfied  that  said  State 
has  complied  in  good  faith  with  this  require- 
ment, the  said  Secretary  of  the  Interior  shall 
issue  to  said  State  patents  for  all  tbe  lands 
granted  and  selected  as  aforesaid,  not  exceeding 
ten  sections  per  mile,  situated  opposite  to  and  l6S21 
within  a  limit  of  twen^  miles  of  the  line  of 
siUd  section  of  road  thus  completed,  extending 
along  the  whole  length  of  said  completed  sec- 
tion of  ten  miles  of  road,  and  no  further.  And 
when  the  Governor  of  said  State  shall  certify  to 
the  Secretary  of  the  Interior,  and  tbe  Secretary 
shall  be  satisfied  that  another  section  of  saiil 
road,ten  consecutive  miles  in  extent,  connecting 
with  the  preceding  section,  or  with  some  otltcr 
first  class  railroad  which  may  be  at  tbe  time  in 
successful  operation,  is  completed  as  aforesaid, 
the  said  Secretory  of  the  Interior  shall  issue  to 
the  said  State  patents  for  all  the  lands  grunted 
and  situated  opposite  to  and  within  thebmitsof 
twenty  miles  of  the  line  of  the  said  completed 
section  ot  road  or  roads,  and  extending  the 
length  of  stdd  section,  and  no  further,  not  ex- 
ceeding ten  sections  of  land  per  mile  for  all  that 
part  of  said  road  thus  completed  under  the  pro- 
visions of  this  Act  and  the  Act  to  which  this  is 
an  amendment;  and  so  from  time  to  time  until 
said  road  and  branches  are  completed." 

After  tbe  passage  of  this  Act  the  Railroad 
Company  proceeded  with  the  construction  of 
tiie  road  westei^  from  Rochester,  and  before 
October  81, 18ff^  completed  It  to  Waseca,  one 
hundred  and  two  miles  and  of  a  mUe  from 
Winona.  Of  this  distance,  as  already  stated, 
forty-nine  and  one  half  miles  were  constructed 
before  March,  1876,  and  the  remsdnder.  via.: 
fifty-three  miles  and  ^  of  a  mile,  were  con- 
structed afterwards. 

Lands  had  i^vioufdy  been  granted  to  Min- 
nesota for  the  construction  of  the  Mlonesotm 
and  Cedar  Yalley  Raflroad,  and  that  road  in- 
tersected the  road  of  tbe  defendant  below  be- 
tween Rochester  and  Waseca.  Its  lands  at  the 
hitersection  were  located  within  the  limits  of 
the  extension  made  by  the  Act  ftf  1866  to  the 
origin^  grant  of  1867. 

On  tbe  81st  of  October.  1867.  tbe  railrowl 
company  agreed  with  the  plaintiffs,  upon  suf- 
ficient considerations,  to  convey  to  them  as 
many  acres  of  land,  previously  granted  by  Con- 
gress to  Minnesota,  as  the  companv  should  re- 
ceive from  tbe  State  by  reason  of  tne  construc- 
tion olreadv.had  of  the  portion  of  the  Winona 
and  St.  Peter  Raihnad,  estimated  to  be  one 
bundled  and  five  miles  (but  In  fact  only  lOS 
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miles  and      of  a  mile),  eztending  westward 
from  'Winona,  ivhicli  amounted,  as  was  sup- 
posed, to  about  six  hundred  thousand  acres, 
[823]  and  wliicb  were  to  be  selected  as  follows: 

"Beginning  at  Winona,  and  from  thence  pro- 
ceeding on  each  side  of  said  railroad  on  a  course 
ninninK  parallel  therewith,  and  embracing  each 
ot  the  dz,  ten,  fifteen  and  twoi^-mile  limits  of 
the  Conj^resuooal  land  grants,  and  in  proceed- 
bxg  takmg  all  lands  within  each  and  all  of 
s^  limits  which  shall  be  received  by  said  com- 
pany under  said  Acts  of  Cougresa,  or  either  of 
them,  it  being  understood  that  on  each  side  of 
said  milroad  a  uniform  line  of  advance  irest- 
wardly.  embradne  all  the  lands  fn  said  limits, 
ahall  be  maintained  as  nea^  88  may  be  until  as 
many  acres  shall  ba-n  been  selected  aod  taken 
as  the  said  company  shall  have  received  for  the 
construction  of  the  portion  of  said  railroad  now 
completed,  which  is  estimated  to  be  one  hun- 
dred and  fi  ve  miles  thereof,  extending  northerly 
and  westerly  from  Winona  as  aforesaid;  it  be- 
ing understood  that  the  said  puties  of  the  first 
put  ahall  receive  as  many  acies  as  shall  be  re- 
ceived by  the  party  of  the  second  part  for  the 
construction  of  aaid  one  hundred  and  flte 
miles,  or  so  much  thereof  as  is  now  constructed, 
notwithstauding  that,  under  the  Acts  of  Con- 
gress the  said  lands  are  certified  only  upon  the 
completion  of  sections  of  not  less  than  ten  miles 
of  railroad,  but  reserving,  excepting  and  de- 
ducting from  the  said  nunibers  of  acres  all  lands 
necessary  for  the  tmck  of  such  railroad,  or  the 
risht  of  way,  or  depots  or  depot  grounds,  or 
omer  purposes  incidental  to  the  operation  of 
said  railrond.  And  the  said  party  of  the  second 
party  agrees  to  ocquire  the  tiUe  of  said  lands  as 
fast  as  it  may  he  permitted  to  do  under  said 
Acts  of  Congi-ess,  and  to  release  and  convey  to 
the  said  parties  of  the  first  part,  or  to  such  per- 
son or  persons,  in  such  manner,  and  from  time 
to  time,  as  may  be  directed  the  said  parties 
of  the  first  part,  or  their  counsel,  on  the  request 
of  the  said  parties  of  the  first  part,  or  a  majority 
of  them." 

The  execution,  validity  and  obligation  of  tbls 
contract  are  admitted.  The  present  suit  was 
commenced  to  enforce  itsspedflc  performance, 
and  the  only  question  between  the  parties  Is  as 
to  the  quantity  of  land  to  be  conveyed  under 
it  Before  tiie  suit  was  conuneoced  the  com- 
C6S4]  P&ny  had  conveyed  to  the  plaintiffs,  in  part 
periormunce  of  the  contract,  817,094  acres  and 
^Vd  of  an  acre. 

As  to  that  part  of  the  road  which  was  con- 
structed under  the  Act  of  1857  from  Winona  to 
Rochester,  the  court  held  that  undo:  the  Act  of 
Congress,  the  legislation  of  the  State,  and  the 
contract  with  the  com^ny,  the  plaintlfb  were 
entitled  to  six  full  sections  of  land  for  each  mile 
of  the  road,  and  that  for  any  deficiencies  exist- 
ing when  the  rout«  of  the  road  was  definitely 
fixed,  arising  from  previous  sales  by  the  United 
'States  of  portions  of  the  land,  or  previous  at- 
M^ment  of  preemption  rights,  wheUier  such 
rales  took  place  or  preempUon  rights  attached 
before  or  after  the  passage  of  the  Act,  equiv- 
alent lands  were  to  be  selected  from  the  Indem- 
nity lands  provided.  And  ns  to  that  part  of  the 
road  which  was  constructed  westerly  from 
Rochester  to  Waseca  after  the  passage  of  the 
Act  of  1865,  the  comt  held  that  the  plaintiffs 
were  entitled  to  ten  full  sections  per  mile  with- 
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out  any  deduction  for  the  lands  wliich  were  lo- 
cated at  the  interaection  of  the  defendadt's  road 
with  the  road  of  the  Hinnesota  and  Cedar 
Valley  Railroad  Company,  and  within  the  grant 
for  the  lattcr's  construction;  and  as  the  result  of 
these /ulings  the  court  decided  that  the  plaint- 
iffs were  entitled  to  a  conveyance  of  197,111 
acres  and  ^  of  an  acre,  and  entered  a  decree 
accordingly.  From  this  decree  the  defendant 
has  appealed  to  this  court. 

Mr,  Thomas  WUmhi,  for  qipellant. 

Mr.  CtordoB  E.  Ool««  for  appellees, 

Jfr.  JitUUe  neld  ddivered  the  (^itiilim  of 
the  court: 

Two  questions  are  presented  for  our  consid- 
eration by  the  appeal  m  this  case.  Tho  first  re- 
lates to  the  deficiencies  in  the  sections  deslg- 
nalod  as  granted  in  the  Act  of  1857,  arising  from 
sales  and  the  attachment  of  preemption  rights 
previous  to  the  final  determination  of  the  route 
of  the  road  of  the  railway  company,  and  the  ex- 
tent to  which  indemnity  for  these  defldendes 
may  be  supplied  from  other  lands.  The  second 
relates  to  the  reservation  from  the  operation  of 
the  Act  of  1866  of  lands  previously  granted  to 
Minnesota  to  aid  in  the  construction  of  any  rail- 
road, which  were  located  within  the  limits  of 
the  extension  made  by  that  Act  to  the  ordinal 
gnmt,  and  its  effect  on  the  amount  of  wids 
claimed  by  the  plaintiffs. 

The  solution  at  these  questions  depend^  of 
course,  upod  the  ocmstruction  given  to  the  Acts 
making  the  grants;  and  they  are  to  receive  sach 
a  construction  as  will  carry  out  the  intent  of 
Congress,  however  difficult  it  might  be  to  give 
full  effect  to  the  language  used  if  the  grants 
were  by  instruments  of  private  conv^ance.  To 
ascertain  that  intent  we  must  look  to  the  condi- 
tion of  the  country  when  the  Acts  were  passed, 
as  well  as  to  the  purpose  declared  on  their  face, 
and  read  all  parts  of  them  together. 

The  Act  of  1857  grants  lands  to  the  State  to 
aid  the  construction  of  several  raUronds.  These 
were  to  be  built  through  large  districts  of  coun- 
try sparsely  settled.  TuoughtheteTTnintofeach 
were  defiignatvd,  it  was  impossible.  In  advance 
of  surveys,  to  designate  the  specific  route  of  any 
one,  even  approximately.  In  many  instances, 
where  the  sections  would  fall  along  such  route, 
sales  of  land  had  already  been  made  by  the 
United  Stales,  and  preemption  rights  ctf  settlers 
had  attached;  and  before  the  route  would  be 
definitely  fixed  by  surveys  and  maps,  many 
other  sales  of  land  falling  within  the  sections 
would  probably  be  made  and  other  preemptioo 
rights  attach.  It  was  not  lor  the  interest  of  the 
country  that  any  portion  of  the  public  lands 
should  be  withheld  from  sale  and  settlement 
because,  when  the  route  of  the  roads  was  defi- 
nitely determined,  they  might  fall  within  the 
limits  of  the  grants;  nor  was  It  the  purpose  of 
Congress  to  lessen  the  extent  of  its  aid  because 
it  might  ultimately  be  found  that,  at  the  time  of 
its  grant,  or  when  the  route  was  determined, 
portions  of  the  land  designated  had  already 
been  disposed  of  or  preemption  rights  had 
tached  to  them.  The  policy  of  the  government 
was  to  keep  the  public  lands  open  at  all  times  to 
sale  and  preemption,  and  thus  encourage  the 
settlement  of  the  country,  and,  at  the  same  time, 
to  advance  such  settieinent  by  liberal  donations 
toaidintheconstructionof railways.  TheActs 

1111 


Digitized  by 


Google 


016-6^ 


SUFBBICB  Ck>IIBT  OT  THS  UHTTSD  StATB& 


Oct.  Tum 


IS6]  of  Congress,  in  effect,  said:  "  We  gUn  to  the 
State  certain  lands  to  aid  in  the  oonstniction  of 
railways  lying  along  their  respectiTe  routes, 
provided  they  are  not  already  disposed  of,  or 
the  rights  of  settlers  under  the  laws  of  the 
[Tnited  States  have  not  already  attached  to 
them,  or  they  may  not  \x  disposed  of  or  such 
rights  may  not  have  attached  when  the  routes 
are  finally  determined.  If  at  that  time  it  be 
found  that  of  the  lands  dedgnated  u>7  have 
been  disposed  of  or  rights  of  setUers  Iwve  at- 
tached to  them,  other  equivalent  lands  m^  be 
selected  in  their  place,  within  certain  presc  ribed 
limits."  The  encouragement  to  settlement  by 
aid  for  the  construction  of  railways  was  not  in- 
tended to  interfere  with  the  policy  of  encour- 
aging such  settlement  by  sales  of  the  land,  or  the 
grant  of  preemption  rights.  It  follows  that  in 
our  judgment  the  indemnity  clause  covers  losses 
from  the  grant  by  reason  of  sales  and  the  attach- 
ment of  preemption  rights  previous  to  the  date 
of  the  Act,  as  well  as  by  reason  of  sales  and  the 
attachment  of  preemption  rights  between  that 
date  and  the  final  determination  of  the  route  of 
the  nad. 

It  is  to  no  purpose  to  say,  against  this  con- 
struction, that  the  government  (x>uld  not  grant 
what  it  did  not  own,  and  therefore  could  not 
have  intended  that  its  langm«e  should  apply  to 
lands  which  it  had  disposed  of.  As  already 
said,  the  whole  Act  must  be  read  to  reach  the 
intention  of  the  law-maker.  It  uses,  indeed, 
words  of  grant,  words  which  purport  to  con- 
vey what  Uie  grantor  owns,  ana,  of  course,  can- 
not operate  upon  lands  witii  which  the  grantor 
had  parted;  and  therefore  when  it  atterwords 

Jirovides  for  indemnity  for  lost  portions  of  the 
ands  "  granted  as  aforesaid,"  it  means  of  the 
lands  purporting  to  be  covered  by  those  terms. 
Kor  is  it  to  any  purpose  to  cite  decisions  to  the 
effect  that  the  grant  is  in  priuenii,  passing  an 
immediate  Interest  to  the  State.  Such  is  un- 
doubtedly the  case,  except  as  the  oiMsration  of 
the  graxA  is  affected  by  the  limitations  men- 
tiimed;  that  is  to  say,  wneu  the  sections  grant- 
ed are  ascertained,  the  title  to  them  takes  effect 
as  of  the  date  of  the  grant,  and  cuts  off  all  in- 
tervening claimants  except  as  to  such  portions 
as  may  have  been  sold,  or  to  which  preemption 
rifl^te  may  have  attached. 

The  hmguage  in  B.  R.  Oo.  t.  BcUdtoin,  108 
U.  6.,^  [XZYI.,  678J,  does  not  militate 
against  this  construction  of  the  Act.  It  ex- 
[27]  presses  the  general  purpose  of  the  reservation 
to  keep  the  lands  open  at  all  times  to  settle- 
ment and  preemption,  and  subject  to  appropri- 
ation for  public  uses  until  the  route  of  the  road 
is  determined,  but  does  not  declare  that  lands 
previonsly  sold  or  to  which  the  rights  of  pre- 
emption had  previously  attached,  are  excluded 
from  the  indemni^  clause.  The  court  was 
there  drawing  attention  to  the  difference  be- 
tween the  two  grants  in  the  Act  of  Congress  of 
July  23,  1866— that  of  sections  of  land  and  that 
of  the  right  of  way,  the  former  being  a  present 
grant,  except  as  its  immediate  operation  was 
affected  by  the  reservations;  the  latter  bein^  a 
present  anolute  grant  without  any  reservation 
or  exception. 

The  language  in  A  Cb.  v.  U.  8.,  92  U.  S., 
783  [XXin.,  684],  is  quoted  as  sanctioninff  the 
posiuon  of  the  appellant.  The  court,  spewing 
vi  the  indemnity  clause  in  the  grant  then  under 
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cmuideratioD.  said  its  ponKMe  was  to  give  aeo- 
tlons  beyond  the  limit  designated  for  tnoae  lost 
within  it  by  the  action  of  the  gOTemment  be- 
tween the  date  of  the  grant  andUie  locati(m  of 
the  road.  But  it  did  not  say  that  this  was  Its 
only  punjose;  and,  if  the  language  must  be 
construed  as  meaning  that.  It  was  a  mere 
tum,  not  essential  to  the  decision  of  the  case. 
The  question  was,  what  lands  oonld  be  takso 
for  indenmity,  not  f6r  what  deficiencies  Indem- 
nity could  be  had.  And  it  was  held  that  an  In- 
dian reservation  did  not  pass  by  the  grant,  and 
could  not  be  taken  as  indemnity  for  the  lands 
otherwise  lost  from  it.  There  was  no  question 
before  the  court  for  what  deficiencies  Indemni- 
ty could  be  supplied. 

As  to  the  effect  of  the  reservation  in  the  third 
section  of  the  Act  of  186r%  of  lands  previously 
l^ranted  to  Alinnesota  for  the  purpose  of  aiding 
m  the  construction  of  any  railroad,  there  should 
be  little  doubt  The  grant  by  the  Act  of  1897 
is  one  of  description,  uiat  is,  of  land  in  place 
and  not  of  quantity.  It  is  of  eveiy  alternate 
section,  designated  by  odd  numbers,  for  six  seo- 
tions  on  each  dde  «  the  road»  that  la,  of  par- 
ticular parcels  of  land  lying  within  certain  de- 
fined lateral  limits  to  the  road  and  described 
numbers  on  the  public  surveys.  And  the  In- 
demnity clause  providesfor  lossfrom  those  par- 
cels by  sales  or  the  attachment  of  preemption 
rights  before  the  route  beconies  definitely  fixed 
— the  indemnity  lands  to  be  selected  within  fif- 
teen miles  from  the  line  of  the  road.  The  Act 
of  1665  enlarges  the  quantity  granted  from  six 
sections  to  ten,  and  uie  Indemnity  limits  from 
fifteen  miles  to  twenty.  The  character  of  the 
grant,  so  far  as  the  six  sections  are  concerned, 
la  not  thereby  changed  from  one  of  lands  Id 
place,  or  by  description,  to  one  of  quantity. 
The  use  of  the  terms  "quantity  of  lands  grant- 
ed," fn  the  first  section,  in  referring  to  the 
amount  granted  by  the  Act  of  1857,  is  of  no 
^gniflcance.  It  is  the  same  thing  as  though  the 
Act  bod  used  Uie  words  "six  sections"  instead 
of  the  word  quantity,  and  had  said  that  thej 
should  be  increased  to  ten  sections.  The  four 
sections  are  to  be  selected  by  the  Secretary  of 
the  Interior  beyond  the  six  and  within  the 
twenty  miles  limit;  and  as  to  them  the  graot 
may  tie  r^orded  as  one  of  quantity,  though  the 
coterminous  principle  applies  to  them,  and  th^ 
are  to  be  selected  uong  and  opposite  the  com- 
pleted road. 

The  reservation  of  the  lands  previously  grant- 
ed to  Minnesota  from  the  grant  of  the  ongioal 
four  sections,  that  is,  from  the  extension  of  the 
original  grant  of  1857,  was  only  a  le^lative  dec- 
lamtion  of  that  which  the  law  would  have  pro- 
nounced independently  It.  Previous  granta 
of  the  same  property  would  necessarily  be  ex- 
cluded from  subsequent  ones.  The  only  em- 
barrassment in  the  construction  of  the  sectioo 
arises  from  the  inapt  words  used  to  describe  the 
land  from  which  the  previous  grant  is  to  be  de> 
ducted.  The  language  of  the  section  is  "that 
any  lands  which  may  have  been  granted  to  the 
Territory  or  State  of  Minnesota  for  the  purpose 
of  aiding  in  the  construction  of  any  railriiad. 
which  lands  may  be  located  within  the  Hmiu  of 
this  extension  of  such  grant  or  grante,  shall  be 
deducted  from  the  fuU  quantity  of  land*  her^ 
granted."  The  only  lands  granted  by  the  Act 
of  1865  are  the  four  sections  for  each  mile  ad- 

Digitized  by       O OQ I C 


If 


1881 


Bbbabdt  t.  Boabo. 


SS7-537 


ditioDal  to  the  original  six,  accompaofed  with 
a  right  to  select  indcmDity  lands  within  twenty 
miles  of  the  road.  The  words  "  the  full  qiian- 
tity  granted"  only  denote  the  entire  extension. 
To  mo  extent  the  prerioua  nant  that  ex- 
tension must  be  reduced,  even  if  the  whole  be 
taken.  Those  words  do  not  transfer  the  loss 
from  the  ten  sections  within  which  the  grant 
[S291  falls  to  other  sections  along  the  line.  The  sec- 
tions in  which  sacb  grant  falk  are  correspond- 
ingly  reduced. 

It  follows  that  where  the  grant  previously 
made  to  Alinnesota  to  aid  in  the  construction  of 
the  Alinnesota  and  Cedar  Valley  Bailroad  in* 
terferes  with  the  extension  of  the  grant  to  the 
defeodant  by  the  Act  of  18tf5,  the  extension 
must  be  abimdoned.  Tbe  earlier  grant  takes 
the  land  which  would  otherwise  be  added  to  the 
ori^nal  six  sections.  The  court  below  there- 
fore erred  in  holding  that  the  Winona  Com- 
pany was  entitled  lo  ten  full  seclions  where 
such  interference  occurred,  without  deducting 
tbe  lands  previously  granted  to  the  State. 

The  cause  must  therefore  go  back  that  the 
proper  deduction  may  be  made  by  reason  of 
this  Inte^ercnce  of  the  two  grants,  and  tbe 
elder  grant  be  deducted  from  the  extension  made 
by  the  Act  of  1805. 

Decree  reversed  and  eauu  remanded,  with  d(- 
rcetiona  to  take  ^rther  proeeedingt  in  accord- 
anee  taith  this  opinion. 

True  copy.  Test  _ 
James  H.  UoKeoney,  Clerk.  Sup.  Court,  V.  8. 


JOEL  B.  EBHARDT,  JP^.  in  Brr., 

V. 

ANTHONY  BOARO  et  al. 

(See  S.  C  Reporter^  ed.,  527-637.) 

Zeeatien  qf  mining  claim— reguisitet  ^—cer- 
tifieatg  cf  toeation^-laeatar't  right  protected— 
mining  rules — discovery  of  minertua. 

1.  A  written  Dotlce,  posted  CD  a  stake  at  the  point 
of  discovery,  of  a  mlnenU  bearinsr  lode  or  vein, 
which  declares  that  the  locators  olaim  ilftoen  bim- 
dred  feet  on  the  "  lode,  vein,  or  deposit "  Ib,  to  tJie 
«xtunt  of  seven  huDdredand  fifty  feet  on  the  course 
of  the  lode  or  vein  in  each  diroctioa  from  that  point, 
«  ButBcleat  notice  of  dlsooveiy  and  original  locat  iua. 

2.  SubBequent  excavations  are  to  be  made  within 
sixty  dnya  after  the  dtsooven',  and  the  location  must 
be  distinctly  marked  on  the  ground,  so  that  Its 
'bouodorfes  can  be  readily  traced. 

3.  WlthlD  three  months  from  the  discovery,  a  oer- 
tiQcate  of  the  location  must  bo  filed  for  record  In 
the  county  in  which  the  lode  to  situated,  containing 
tbe  deeitfnatlon  of  the  lode,  the  names  of  tho  loca- 
tes, the  date  of  the  1o<.«tion,  the  number  of  feet 
claimed  on  each  side  of  the  C4>nter  of  the  discovery 
ahaft.  tbe  general  course  of  the  lode,  and  such  a 
descrlptioD  of  the  claim,  by  reference  tosome  natu- 
ral object  or  permanent  monument,  as  wlU  identify 
It  with  reasonable  certainty. 

4.  The  locator  Is  entitled  to  protection  In  the  pos- 
session  of  his  claim  and  cannot  be  deprived  of  his 
Inchoate  rights  by  tbe  tortious  acts  of  others :  nor 
can  an  intruder  and  trespasser  initiate  ai^  ni^ta 
which  will  defeat  those  of  a  prior  dlsooverer. 

&  Miners  may.  In  their  rcspeotlve  dtetrlcts,  make 
roles  and  regulations  notlQ  ooolitot  with  the  laws 
of  the  UnltedStatca  or  of  the  State  or  Territory  In 
which  the  dtstricta  aresltuated,  oovcvnlng  tbe  loca- 
tion, manner  of  recordloff,  ana  amouns  of  work 
ueoessary  to  bold  possession  of  a  cbdm. 


Korm.— OuMMTBhip  ofmlnea;  U.  8,  Statufs  oa  to; 
tiHero,  87  uT  8.  (S 

lift  u.  s. 


rlipa.  to  eupjpwi o.^«w|Wy^ee  iwtotb  U. 8.  v.  Cas^ 


A.  There  must  be  Bometbtng  beyond  a  more  guees 
on  the  part  of  the  miner  to  authorize  him  to  make 
a  location  which  will  exclude  others  from  tbe 
ground,  such  as  the  discovery  of  tho  presence  of 
the  precious  metals  in  It,  or  In  such  proximity  to  It 
as  to  justify  a  reasonable  belief  In  their  9!tiKtnr'y. 

[No.  108]. 

Submitted  Jan.  14, 188S.  Decided  Mar.  S,  1885. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  tbe  District  of  Colorudo. 
The  hiatoiy  and  facts  of  the  case  appear  in 
the 

StaSemoit  of  the  case  by  ifr.  Jtutiee  TUHAt 

This  is  an  action  for  tbe  possession  of  a  min- 
ing claim  in  I^oneer  Minmg  District,  in  the 
County  of  Dolores  and  State  of  Colorado.  Tbe 
claim  is  designated  by  the  plaintiff  as  "The 
Hawk  Lode  "  mining  claim,  and  by  the  defend- 
ants as  "Tbe  Johnny  Bull  Lode  "mining  claim. 
The  plaintiff  is  a  citizen  of  New  York,  and  the 
defendants  are  citizens  of  Colorado.  The  com- 
plaint is  in  the  usual  term  In  actions  for  mining 
claims  under  the  practice  in  Oolorada  It  inn- 
tains  two  counts.  The  first  alleges,  in  addition 
to  the  citizeDsbip  of  the  parties  as  stated,  the 
possession  by  the  plaintiff,  on  the  17th  of  June, 
1880,  of  the  claim,  which  Is  fully  describ«l,  his 
right  to  its  possession  by  virtue  of  its  location 
pursuant  to  the  laws  of  tbe  United  States  and 
of  tbe  State,  and  the  local  rules  and  customs  of 
miners  in  the  district,  and  by  virtue  of  priority 
of  possession;  the  wi-oogful  entry  upon  the 
premises  by  tho  defendants  on  the  80th  of  that 
month,  their  ousting  the  plaintiff  therefrom, 
and  unlawfully  withholding  the  possession 
thereof  from  mm  to  his  damage  of  Ci!iO,000. 
The  second  couot,  in  addition  to  tbe  citizenship 
of  the  parties,  tbe  possession  of  the  claim  by  the 
plaintiff,  and  the  subsequent  wrongful  en^  of 
the  defendants  and  their  ousting  him.  alleges 
that  the  defendants  worked  and  mined  in  the 
claim,  and  dug  out  and  removed  from  it  large 
quantities  of  gold  and  silver-bearing  ore  of  the 
value  of  $50,000,  to  tbe  damage  of  the  plaintiff 
in  that  amount.  The  plaintiff  therefore  prays  [safil 
judgment  for  the  posseesiOD  of  the  mining  prem- 
ise, and  for  damages  $100,000. 

The  answer  of  the  defendants  contains  aspe- 
cfflc  denial  of  the  several  alle^kms  of  the 
complaint  except  that  of  the  citizenship  of  the 
plaintiff,  and  as  to  that  it  avers  their  want  of  in- 
formation and  demands  proof.  And  it  sets  up 
the  discoveiT  of  tho  claim  in  controversy  on 
the  8Uth  of  June,  1880,  by  tbe  defendants  Boaro 
and  Hull,  to  which  they  gave  tiie  designation 
of  "The  Johony  Bull  Lode";  and  iu  definite 
location  and  record  within  mnety  days  there- 
after, and  their  subsequent  re-location  of  tbe 
claim,  September  8,  1880,  to  avoid  a  conflict 
with  an  adjoining  claim.  They  pray,  therefore, 
that  they  may  be  decreed  its  poaseaaltn  and 
owoeishlpwith  their  rights. 

On  the  trial  the  plaintiff  produced  evidence 
tending  to  show  that  on  tbe  17th  of  June, 1880,oae 
Tbomas  Carroll,  a  citizen  of  the  United  States, 
whilst  searcbing  on  behalf  of  himself  and  the 
plaintiff,  also  a  citizen,  for  valuable  deposits  of 
mineral,  discovered,  on  vacant  unoccupied  land 
of  the  public  domain  of  the  United  States,  la 
the  Pioneer  Mining  District  mentioned,  tbe  out- 
crop of  a  vein  or  lode  of  quartz  and  otiier  rock 
bearing  gold  and  silver  invaluable  and  paying 
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quantities;  that  by  tax  agreement  between  him 
and  the  plaintiff,  pursuant  to  which  the  explo- 
rations were  prosecuted,  all  lodes  and  veins  dis- 
covered him  were  to  be  located,  one  fifth  in 
his  name  and  four  fifths  in  the  name  of  the 
plaintiff;  that  on  the  daj  of  his  discovery  Cnr- 
Toll  designated  the  vein  or  lode  as  the  "Hawk 
Lode,"  and  posted  at  the  ix^t  discovery  a 
plain  sign,  or  notice  in  writing,  as  follows: 
"  Hawk  Lode. 
We,  the  undersigned,  claim  1,600  feet  on 
this  mineral-bearing  lode,  vein  or  deporit 
Dated  June  17. 1680. 

Joel  6.  Erhardt,  |th8, 
Thomas  Carroll,  ith;" 
tiiat  on  the  same  day,  at  the  {wint  of  Lis  dis- 
covery, Carroll  commenced  excavating  a  dia- 
[5803  co^ry  shaft  and  sunk  the  same  to  the  depth  of 
about  eighteen  inches  or  two  feet  on  the  vein; 
that  on  the  80th  of  the  month,  in  the  temporary 
absence  of  himself  and  the  plaintiff,  Uie  de- 
fendant Boaro,  with  knowledge  of  the  rights 
and  daimsof  the  plaintiff  and  Carroll,  enteral 
upon  apd  took  possesion  of  their  excavation, 
removed  and  threw  aw^  or  concealed  the  stake 
upon  vhUsb  tboir  written  notice  was  posted,  and 
at  tbe  point  of  Carroll's  dlscoveir  of  the  v<^  or 
lode,  erected  a  stake  and  posted  thereon  a  dis- 
covery and  location  notice  as  follows: 
"JomniT  Bull  Lodb. 
We,  the  undersigned,  claim  1,600  feet  on 
this  mineral-bearing  vein  or  lode,  running  fix 
hundred  feet  northeast  and  nine  hundred  feet 
aouthwcst.  andl60  feet  on  each  side  of  tbe  same, 
with  all  its  dips  and  epxm,  angles  and  varia- 
tions. 

June  80, 1880.  Anthony  Boaro. 

W.  L.  Hull." 
The  evidence  also  tended  toshow  that  Boaro 
and  Hull  entered  upon  the  premises  thus  de- 
scribed about  July  21,  1880,  and  remained 
thereafter  contiQuouslv  In  possession:  that 
threats  of  violence  to  the  plaintiff  and  Carroll, 
If  they  should  enter  upon  the  premises  or  at- 
tempt to  take  posBession  of  them,  were  com- 
municated to  Carroll  as  having  been  made  by 
Boaro  early  in  August  following;  tiiat  in  conse- 
quence of  sucli  threats  and  the  possession  held 
by  Boaro,  Carroll  was  prevented  from  resuming 
work  upon  and  completing  the  discovery  shan 
and  from  entering  upon  any  other  part  of  the 
lode  or  vein,  and  performing  the  acts  of  location 
required  bv  law  within  the  time  limited.  The 
evidence  ako  tended  to  show  that  within  ninetv 
days  from  the  discovery  of  tbe  lode  bv  Carroll, 
one  French,  on  behalf  of  the  plaintiff  and  Car- 
roll, secretly  caused  the  boundaries  of  thedaim 
to  be  marked  by  six  substantial  posts,  so  as  to 
include  the  place  of  diaonFeiT  ana  Uie  prendBes 
in  controvert,  and  filod  in  the  office  ov  the  re- 
corder of  tbe  county  a  location  oertlflcato  set- 
ting forth  the  name  of  the  lode,  the  date  of  the 
location,  tbe  names  of  the  plaintiff  and  Carroll 
as  locators,  and  the  course  of  the  lode  or  vein; 
[5*1]  and  giving  such  a  description  of  the  claim,  with 
reference  to  natural  objects  and  permanent 
landmarics,  as  would  suffice  to  identify  the  same 
with  reasonable  certainty. 

The  evidence  offered  by  the  defendants 
tended  to  rebut  that  of  the  plaintiff,  and  toshow 
that,  on  the  80th  of  June,  1880,  wh«u  Boaro 
entered  upon  tiw  ground  in  controversy,  he 
found  nothing  on  the  surface  to  indicate  a  vein 
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or  lode,  or  that  any  excavation  bad  been  made, 
or  stake  erected,  as  alleged  by  the  plaintiff,  oc 
that  any  portion  of  the  ground  claimed  by  the 
defendants  had  ever  been  previously  located  or 
claimed;  that  their  discovery  cut  was  con*- 
menced  at  a  point  thirtv-five  feet  distant  from 
the  point  described  and  clidmed  by  C^iro]'  u 
the  point  at  which  he  had  begun  to  sink  the  dis- 
covery shaft  of  the  "  Hawk  Lode,"  and  erected 
his  stoke  and  posted  his  notice,  and  that  the  top 
of  the  vein  was  at  least  four  feet  below  the  sur- 
face; that  Carroll  bad  abandoned  all  claim  to 
the  premises  In  controversy,  and  that  his  omis- 
sion to  perform  the  required  location  work  was 
due  to  such  abandonment,  and  not  to  any 
threats  of  the  defendants,  or  of  any  of  them, 
nor  to  the  occupation  d  the  ground  Boaro 
and  Hull,  or  either  of  tiiem;  that  neither  the 
plaintiff  nor  Carroll  ever  demanded  possession 
of  or  asserted  any  tiUe  to  the  premises  until  tba 
working  of  the  claim  by  tbe  defendants  had 
shown  It  to  be  valuable. 

The  evidence  of  the  dcfendtuits  also  tended  to 
show  that  they  bad  commenced  vrotk  upon  tlie 
claim  about  July  21,  1880,  and  sank  and  exca- 
vated an  open  cut,  striking  the  vein  or  lode  at 
tbe  depth  of  ten  feet  or  more,  and  exposed 
therein  a  vein  of  rock  in  place  bearing  gold  and 
silver;  tbat  no  mineral  nor  any  Indications  of  a 
vein  or  lode  were  found  until  they  reached  tbe 
depth  of  seven  or  eight  feet;  and  tbat  subee- 
quentiy  and  within  the  time  limited  by  law, 
ttiey  marked  the  bounds  of  their  ctdm  on  said 
lode,  called  by  tiium  the  "  Johnny  Bull  Lode," 
and  recorded  a  locatltm  certificate,  deseribiac 
their  claim  by  reference  to  natural  obj|ecta  ana 
permanent  landmark.^,  and  complying  in  all  re- 
spects with  the  requirements  of  the  law. 

The  evidence  being  closed,  the  court  wna, 
among  other  tblncs,  requested  to  instruct  the 
jury  that  from  and  after  the  dote  of  tbe  discov- 
ery by  R  citizen  of  tbe  United  States,  upon  va- 
cant, tmoccupied  mineral  lands,  of  tbe  outcrop  tlia2  j 
of  a  vein  or  body  of  mineral-bearing  rock,  the 
discoverer  is  entitied  to  the  possession  of  the 
point  at  which  he  made  his  oiscovery,  and  of 
such  a  reasonable  amount  of  adjacent  ground  as 
Is  necessary  or  Incidental  to  tbe  proper  prosecu- 
tion odt  the  work  ctf  opening  up  or  exposing  the 
vein  ox  body  cd  mineral-bearing  rock  to  the 
depth  and  within  the  time  required  by  law,  and 
that  to  such  extent  he  Is  protected  by  law  in  hia 
possession  for  the  period  of  sixty  days  from  the 
date  of  his  discovery.  But  tbe  court  refused  to 
give  this  instruction,  and  the  plaintiff  excepted 
to  the  refusal.  Tbe  court  <Diarged  the  jury, 
among  other  things,  that  it  was  in  evidence,  and 
seemed  to  be  omcedcd,  tbat  tbe  notice  on  the 
MkiB  pat  «|>  I7  Carroll  contained  no  spedflca- 
tion  or  deacili^n  of  tbe  territory  claimed  by 
tbe  locators,  as  that  they  claimed  a  number  of 
feet  on  each  side  of  the  discovery,  or  in  any  di- 
rection therefrom,  and  "  in  this  respect."  said 
tbe  court,  "  tiie  notice  was  deficient,  and  under 
it  the  locators  could  not  claim  more  than  the 
very  place  in  which  it  was  plantad.  Elsewbm 
on  the  same  lode  at  vela,  if  it  extended  beyond 
the  point  in  controversy,  any  other  citizen  could 
make  a  valid  location;  for  this  notice,  specifying 
no  bounds  or  limits,  could  not  be  said  to  have 
had  any  extent  beyond  what  would  be  necessary 
for  sinking  a  shaft; "  and  also,  tbat  to  entitie  tbe 
plaintiff  to  recover,  *'it8hoa]d^>peBrfrom  tbe 
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evidence  that  Boon)  oitmd  at  the  verj  place 
•whUsh  had  been  taken  Carroll,  because,  aa 
Carroll's  notice  failed  to  specify  the  territorj  he 
wished  to  take,  It  could  not  refer  to  or  embrace 
any  other  place  thnn  that  in  which  it  was 
planted."  To  the  giving  of  these  instructions 
the  plaintiff  also  excepted.  The  defendant  ob- 
tained a  verdict,  and  to  review  the  Judgment 
entered  thereon  the  plaintiff  brings  the  case  here 
OD  writ  of  error. 

Mr.  EUhn  Root*  for  plaintiff  in  enor: 

A  reasonable  time  is  allowed  after  discovery 
for  aseertalaing  course  of  vein. 

Murley  v.  Sanis,  3Col.,  SOO;  Olteaonv.  ifar- 
tin  White  Oo.,  18  Nev„  459;  Qoldm  Fleece  O. 
<ft  8.  If.  Oo.  V.  Cable  Con.  Oo.,  12  Nev.,  813. 

One  wrongfully  entering  in  temporary  al>- 
SBDce  of  prior  claimant,  wuh  knowledge  of  his 
rights,  la  a  mrae  trespasser. 

JfvrpAy  v.        6  Col. ,  S81. 

Prior  poesession  of  public  land,  without  any- 
thing more,  is  sufBcient  In  ejectment  against 
trespiwser. 

SUzininger  v.  Andrem,  4  Nev.,  59. 

See,  also,  briefs  of  counsel  in  same  case. 

OoryeU  v.  Oafn,  16  Cal.,  678;  BradtAmo  v. 
Treat.a  CaL.lti;  ffawxhura  v.  Lander,  38  Cal., 
881;  Enffliah  v.  Johnson,  17  Cal.,  117. 

A  settler  upon  public  domain  hasareasonable 
time  after  entry  to  commence  perforraance  of 
series  of  acta  necessnry  to  perfect  his  right. 

Mv/rley  v,  Ennit  {gupra);  Siaininger  v.  An- 
drewt  ifuvnii;  Ophir  3.  M.  Co.  v.  Oarpenier,  4 
Nev..68i 

And  during  this  time  is  entitled  to  protection, 
and  can  recover  from  a  wrcmg-doOT  who,  by 
entering,  prevents  compliance  with  require- 
ments of  law. 

Jfuriey  V.  Enni$  {iupra);  Stainingerv.  An- 
dretM  (mpra);  Stark  v.  Bamee,  4  Cal.,  41S. 

Mtatrt.  T.  M.  Patterson  and  C.  S.Thom- 
as* for  defendants  in  error. 

Jfr.  Jtuffte  Fiold  delivered  the  opinim  of 
the  court: 

[533]  As  seen  by  the  statement  of  the  case,  thecourt 
below,  In  ite  charge,  assumed  that  the  notice  on 
the  stake,  placed  by  Carroll  at  the  point  of  his 
discovery,  contained  no  speclflcation  or  descrip- 
tion of  the  ground  claimed  by  the  locators, 
because  it  did  not  designate  the  number  of  feet 
claimed  on  each  side  oi  that  point,  or  In  any  di- 
rection from  it.  The  court  accordingly  in- 
structed the  Jnry  that  the  notice  was  deficient, 
and  under  It  the  locators  could  not  claim  any 
more  than  the  very  place  in  which  the  stake  was 

Slanted,  and  that  elsewhere  on  the  same  lode 
eyond  the  point  of  discovery  any  other  citizen 
ooold  make  a  valid  loc^on. 

In  this  Instractlcm  we  think  the  court  erred. 
The  statute  allows  the  discoverer  of  a  lode  or 
vein  to  locate  a  claim  thereon  to  the  extent  of 
fifteen  hundred  feet.  The  written  notice  posted 
on  the  stake  at  the  point  of  discovery  of  the 
lode  or  vein  in  controversv,  designated  by  the 
locators  as  "  Hawk  Lode,  declares  that  they 
daim fifteen  hundred  feet OD  the  "lode,  vein  or 
deposit"  It  thus  infonned  all  persons,  sub- 
sequently seeking  to  excavate  and  open  the  lode 
or  vein,  that  the  locators  claimed  the  whole  ex- 
tent along  its  course  which  the  law  permitted 
them  to  take.  It  Is  indeed  indeflnite  In  not 
stating  the  number  of  feet  claimed  on  each  side 

118  U.  S. 


V.  BoABOw  627-68T 

of  the  discovery  point;  and  must,  therefore,  bo 
limited  to  an  equal  number  on  each  side,  that 
is,  to  seven  hundred  and  fifty  feet  on  the  course 
of  the  lode  or  vein  in  each  airection  from  that 
point  To  that  extent,  as  a  notice  of  discovery 
'  and  original  location,  it  Is  sufficient.  Greater 
particuurity  of  description  of  a  location  of  a 
mining  claim  on  a  lode  or  vein  could  seldom  be- 
given  mitil  aubaeqaent  excavations  have  dis- 
closed the  course  »  the  latter.  These  excava- 
tions are  to  be  made  within  sixty  davs  after  the 
discovery.  Then  the  location  must  be  distinct- 
ly marked  on  the  ground,  so  that  its  boundaries 
can  be  readily  traced,  and,  within  one  month 
tiiereafter,  that  is,  within  three  months  from 
the  discovery,  a  certificate  of  the  location  must 
be  filed  for  record  in  the  coun^  in  which  the 
lode  is  situated,  containing  the  designation  of 
the  lode,  the  names  of  the  locators,  the  date  of 
the  location,  the  number  of  feet  claimed  on  [534] 
each  side  of  the  center  of  the  discovery  shaft, 
the  general  course  of  the  lode,  and  such  a  de- 
scription of  the  claim,  by  reference  to  some  nat- 
ural object  or  permanent  monument,  as  will 
identify  It  with  reasonable  certain^.  R.  8. 
sec.  2aM;  Gea  Laws  of  Colorado,  sees.  1S18, 
1614. 

But  during  the  Intermediate  period,  from  the 
discovery  ot  the  lode  or  vein  and  its  excava- 
tion, a  general  designation  of  the  claim  by 
notice,  jxwted  on  a  s^e  placed  at  the  point  en 
discovery,  such  as  was  posted  by  Carroll,  stat- 
ing the  date  of  the  location,  the  extent  of  the 
ground  claimed,  the  designation  of  the  lode 
and  the  names  cf  the  locators,  will  entitle  them 
to  such  possession  as  will  enable  them  to  make 
the  nec^sary  excavations  and  prepare  the 
er  certificate  for  record.  The  Statute  of  Colo- 
rado requires  that  the  discoverer,  before  a  cer- 
tificate of  location  is  filed  for  record,  shall,  In 
addition  to  posting  the  notice  mentioned  at  the 
point  of  discovery,  sink  a  shaft  upon  the  lode 
to  the  dq)th  of  at  least  ten  ietx  from  the  lowest 

rrt  of  such  shaft  under  the  surface,  or  deeper 
necessary,  to  show  a  defined  crevice  and  to 
mark  the  surface  boundaries  of  the  claim.  Be- 
fore this  work  could  be  done  the  plnlntlff 
and  his  co-locator,  the  ground  claimed  by  them 
was  taken  possession  of  by  the  defendants,  tbo 
stake  at  the  point  of  discovery,  upon  which  the 
notice  was  posted,  was  removed,  and  Carroll 
was  thereto,  and  threats  of  violence,  pre- 
vented from  re-entering  upon  the  premises  and 
completing  the  work  required  to  perfect  their 
location  and  prepare  a  certificate  for  record— 
at  least,  the  evidence  tended  to  establish  these 
facts.  If  they  existed,  and  this  was  a  Question 
for  the  jury,  the  plaiotiiZ  was  entitled  to  re- 
cover possession  of  the  premises.  To  the  ex- 
tent of  seven  hundred  and  flftv  feet  on  the 
course  of  the  lode  on  each  side  irom  the  point 
of  discovery,  he  and  his  co-locator  were  enUtied 
to  protection  in  the  possession  of  their  claim. 
They  did  not  lose  their  right  to  perfect  their  lo- 
cation and  perform  the  necessary  work  for  that 
purpose,  by  the  wrongful  intrusion  upon  the 
premises,  and  by  threats  of  violence  if  they 
dionld  attempt  to  resume  possesion.  AsagiOnst 
the  defendants,  they  were  entitled  to  be  rein- 
stated into  the  possession  of  their  claim.  They 
could  not  be  deprived  of  their  inchoate  rights 
by  the  tOTtlous  acts  of  others;  dot  could  the  in-  [536] 
truders  and  trespassers  Initiate  any  rigfati  which 
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Tho  OoTemment  of  the  United  States  has 
-opened  the  public  mineral  lands  to  ezploration 
for  the  precious  metals,  and,  as  a  reward  to  the 
successful  explorer,  grants  to  him  the  right  to 
■extract  and  possess  the  mineral  vitliln  certain 
prescribed  limits.  Before  1800,  mining  claims 
upOQ  the  public  lands  wen  held  under  regula- 
tions adopted  bj  the  miners  themsclTes  in  dif- 
ferent localities.  These  regulations  were  framed 
with  such  juBt  regard  for  the  rights  of  all  seek- 
-ers  of  the  precious  metals,  ana  afforded  such 
complete  protection,  that  they  soon  received  the 
sanction  of  the  local  le^latures  and  tribunals; 
and,  when  not  in  confuct  with  the  laws  of  the 
United  States,  or  of  the  State  or  Territory  in 
which  the  mining  grotmd  was  situated,  were 
appealed  to  for  the  protection  of  miners  in  their 
respective  claims  and  the  settlement  of  their 
controversies.  And  althou^  since  1866  Con- 
gress has  to  some  extent  legislated  on  the  sub- 
ject, prescribing  the  limits  of  location  and  ap- 
pnmmtioD  and  the  extent  of  mining  grouncl 
which  one  may  thus  acquire,  miners  are  still 
permitted,  in  their  respective  districts,  to  make 
rules  and  regulations  not  in  conflict  with  the 
laws  of  the  United  States  or  of  the  State  or  Ter- 
ritory in  which  the  districts  arc  situated,  gov- 
erning the  location,  manner  of  recording  and 
amount  of  work  necessary  to  hold  possession  of 
a  claim.  R  S. ,  sec  2324.  In  all  legislation, 
whether  of  Congress  or  of  the  State  or  Terri- 
tory, and  by  all  mining  regulations  and  rales, 
discovery  and  appropnation  are  recognized  as 
the  sources  of  title  to  mining  claims,  and  de- 
velopment by  working,  as  the  condition  of  con- 
tinued ownership  until  a  patent  is  obtained. 
And  whenever  preliminary  work  is  required  to 
define  and  describe  tbe  cUim  located,  the  first 
discoverer  must  be  prelected  in  the  possession 
of  the  claim  until  samdent  excavations  and  de- 
velopment can  be  made,  so  as  to  disclose  wheth- 
er a  vein  or  deposit  of  such  richness  exists  as  to 
justify  work  to  extract  the  metal.  Otherwise, 
the  whole  purpose  of  allowing  tlie  free  explora- 
tion  of  the  public  lands  for  the  precious  metals 
would  in  such  cases  be  defeated,  and  force  and 
[586]  violence  in  the  struggle  for  possession,  instead 
of  previous  <Uscovec7,  would  determine  tbe 
rights  of  claimants. 

It  does  not  appear,  in  this  case,  that  there 
were  any  mining  regulations  in  the  vicinity  of 
the  "  Hawk  Lode  "  which  affect  in  any  respect 
the  questions  Involved  here.  Had  such  regular 
tions  existed,  they  should  have  been  proved  as 
facts  in  the  case.  We  are  Uierefoie  left  entire- 
ly to  the  laws  of  the  United  States  and  the  laws 
of  Colorado  on  liie  subject,  And  the  laws  of 
the  United  States  do  not  prescribe  any  time  in 
which  the  excavatioDfl  necessary  to  enable  the 
locator  to  prepare  and  record  a  certificate  shall 
be  made.  That  is  left  to  the  le^slation  of  the 
State,  which,  as  we  have  stated,  prescribes  six- 
ty days  for  tbe  excavations  upon  the  vein  from 
the  date  of  discovery,  and  thirty  days  after- 
wards for  the  preparation  of  the  certificate  and 
fllioK  it  for  record.  In  the  Judgment  <^  the 
Legulature  of  that  State  this  was  reasonable 
time. 

This  allowance  of  time  for  the  development 
of  the  character  of  the  lode  or  vein  does  not,  as 
intimated  by  counsel,  give  encouragement  to 
mere  qteculative  locations,  that  is,  to  locations 
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made  without  any  discovery  or  knowledge  of 
the  existence  of  metal  in  the  ground  claimed, 
with  a  view  to  obtain  the  benefit  of  a  possible 
discovery  of  metal  by  others  within  that  time. 
A  mere  posting  of  a  notice  on  a  ridge  of  rocks 
cropping  out  ci  the  earth  or  on  ower  groimd 
that  the  poster  has  located  tberecm  a  mloiDg 
claim,  without  any  discovery  or  knowledge  od 
his  part  of  the  existenceof  metal  there,  or  In  Its 
immediate  vicinity,  would  be  justly  treated  as 
a  mere  speculative  proceeding,  and  would  not 
itself  initiate  any  right.  There  must  be  some- 
thing beyond  a  mere  guess  on  the  part  of  the 
minw  to  authorize  lum  to  make  a  location 
which  will  exclude  others  from  the  ground, 
such  as  the  discovery  of  the  presence  of  tbe 
precious  metals  in  it,  or  in  such  proximity  to  it 
as  to  justify  a  reasonable  belief  in  their  exist- 
ence. Then  protection  will  be  afforded  to  the 
locator  to  make  the  necessary  excavations  and 
prepare  the  proper  certificate  for  record.  It 
would  be  dimcult  to  lay  down  any  rules  by 
which  to  distinguish  a  speculative  location  from 
one  made  in  good  faltli  with  a  purpose  to  make 
excavations  and  ascertain  tbe  character  of  tbe 
lode  or  vein,  so  as  to  determine  whether  it  will  [5S7] 
justify  the  expenditures  required  to  extract  the 
metal;  but  a  jury  from  the  vicinity  of  the  claim 
will  seldom  err  in  their  conclusions  on  the  sub- 
ject. 

This  case,  as  appears  by  the  record,  is  brou^^t 
in  the  name  of  one  of  the  locators,  Erhanit, 
who  owns  only  four  fifths  of  tbe  claim.  But 
as  a  tenant  in  common  with  Carroll,  he  can 
maintain  an  action  of  ejectment  for  the  pee- 
session  of  the  premises,  the  recovery  being  not 
merely  for  his  benefit  but  for  that  of  his  co-ten- 
ant, who  is  equally  entitled  with  him  to  the 
possession. 

It  fMoaa  from  v>hcU  m  hate  $aid  that  th» 
jvfdgmeai  <ff  tha  eourt  below  mtttt  be  raertod  and 
the  eaae  rmamded  for  a  neu  Mat;  and  it  it  to 

ordereA, 
True  copy.  Test : 

James  H.  HoKeonor,  Cterk,  Sup.  Court,  U.  8. 


JOEL  6.  ERHARDT,  Appk., 

V. 

ANTHONY  BOARD,  W.  L.  HULL,EUQENB 
B.  CUSHINO  ASD  AUGUST  EBILLE. 

(See  S.  C,  Beporter'B  ed.,  68T-m> 

Ir^netion  to  prevent  mute,  pending  tviL 

Where  trremedlable  mischief  ta  being  done  or 
threatened,  going  to  tbe  destniotion  of  tbe  substanoe 
of  an  estate,  suuE  aa  the  extracting  of  oree  from  a 
mine,  or  tbe  outtinff  down  of  timber,  or  the  remoTal 
of  ooal,  an  iDjunotlon  to  restrain  suoh  acts  mav  be 
Issued  io  preserve  the  proportv  from  destmcooiL 
^<Ungiecal prooeedlnga  for  the  determination  of 

[No.  169.] 

A  FFBAL  ftom  the  Circuit  Court  of  the  United 
A  States  for  the  IMstrl^  of  Coknada 

The  history  and  facts  of  the  case  appear  ik 
tbe  opinion  ci  the  court  See,  also,  the  preced- 
ing case  between  the  same  parties. 

lir,  EUha  Root,  for  appellant. 

Meaan.  T.  M.  Pattemn  and  C  S.  ThoB- 
MMw  f«  appellees, 

lU  U.  8. 


Digitized  by 


Google 


1884. 


Ex  PABTBl  FiBK 


718-78T 


Mr.  JutUee  Field  deUvend  the  oplnkm  of 

the  court: 

This  ifl  a  suit  In  eooity  ancillai;  to  the  action 
for  the  possession  of  tbe  mining  claim  Just  de- 
[538]  cidod.  It  Is  brought  torestroin  thecommisston 
of  waste  by  the  ddendants,  pending  the  actiOD. 
The  blU  sets  f  rath  the  dlscovoy  by  one  Thomas 
Carroll,  a  citizen  of  the  United  States,  whUitt 
■earchlDff  on  behalf  of  himself  and  the  plaintiff, 
also  a  citizen,  for  valuable  deposits  of  miaeral 
on  vacant,  unoccupied  land  of  mo  United  States, 
of  the  outcrop  of  a  vein  or  lode  of  quartz  and 
otber  rock  bearing  gold  and  silver  In  valuable 
and  paying  quantities;  the  nostine  by  him  in 
his  name  and  that  of  the  platntin,  at  the  point 
of  discoveiy,  of  a  notice  that  they  doiraed  1 ,600 
feet  on  the  lode;  tbe  Intrusion  of  the  defendants 
upon  the  claim,  their  ousting  the  locators,  and 
other  facts  which  are  detailed  by  the  record  in 
the  case  decided,  and  the  commencement  of  tbe 
action  at  law.  It  also  alleges  that  the  defend- 
ants were  working  the  claim,  and  had  extracted 
from  it  one  h  una  red  and  fifty  tons,  or  there- 
abouts of  ore,  containing  gold  and  silver  of  the 
TOlue  of  $25,000,  and  that  about  one  hundred 
tons  remain  in  their  possession  on  the  premises. 
The  bill  prays  for  a  writ  of  injunction  rostrain- 
ing  the  defcndoDts  from  mloiog  on  the  claim, 
or  extracting  ore  therefrom,  or  removing  anv 
ore  already  extracted,  until  the  final  detenm* 
nation  of  the  action  at  law.  The  principal  facts 
stated  in  the  bill  are  supported  ay  affidavits  of 
third  parties.  The  court  granted  a  preUminary 
injunction,  but,  after  tbe  trial  of  the  action  at 
law,  Judgment  being  rendered  therein  In  favor 
of  tlie  defendants,  it  dissolved  the  injunction 
and  dismissed  the  bill.  From  tbe  decree  of  the 
cotirt  tbe  case  is  brought  here  by  appeal 

It  was  formerly  the  doctrine  of  equity,  in 
cases  of  alleged  trespass  on  land,  not  to  restrain 
tbe  use  and  enjoyment  ot  the  premises  by  Ihe 
defendant  when  the  title  was  in  dispute,  but  to 
leave  the  compliuDing  party  to  his  remedy  at 
law.  A  controversy  as  to  the  title  was  deemed 
sufficient  to  exclude  the  Jurisdiction  of  the  court. 
In  PitUaorth  v.  Hopton,  6  Ves.,  51,  which  was 
before  Lord  Eldon  in  1801,  he  is  reported  to 
have  said  that  ho  remembered  being  told  in 
earlv  life  from  the  bench  "that  if  the  plaintiff 
filed  a  Ull  for  an  account  and  an  Injunction  to 
restrain  waste,  stating  that  the  defendant 
claimed  by  a  title  adverse  to  his,  he  stated  him- 
self out  of  court  08  to  the  injunction."  This 
[6391  doctrine  has  been  greatly  modified  in  modem 
times,  and  it  Is  now  a  common  practice  in  cases 
where  irremediable  mischief  Is  being  done  or 
threatened,  going  to  the  destruction  of  the  suV 
stance  of  the  estate,  such  as  the  extracting  of 
ores  from  a  mine,  or  tbe  cutting  down  of  tim- 
ber, or  the  removal  of  coal,  to  issue  an  injunc- 
tion, though  the  tiUe  to  the  promises  be  in  liti- 
gation, llie  authority  of  the  court  is  exercised 
u  such  cases,  through  its  preventive  writ,  to 
preserve  the  property  from  destruction  pending 
legal  proceeding  for  the  determination  of  the 
title.  Jerome  v.  Ro»b,  7  Johna  Oh. ,  815, 882:  La 
Boifv.  Wright,  4  8awy.  C.  C,  530, 585. 

As  tbe  ludgment  In  the  action  at  law  In  favor 
of  the  defendants  has  been  reversed,  and  a  new 
trial  ordered,  the  reason  which  originally  ex- 
isted for  tbe  Injunction  continues.  The  decree  of 
the  court  bolow  must  therefore  be  reversed,  and 
the  cause  remanded,  with  dbections  to  restore 
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the  InJnoctloQ  nntH  the  final  doLcrmfamHott  ot 

Mi,il.  nfjtioD;  anrf  it  it  *oj  ortk-roi. 

'Irvr-  r.>|.v,    TClit;  , 

Jaiiiea  M.  ilaEenn&r,  Cterk,  Sup.  Court,  ^.  B. 


Ex  P-irit: 

\n  TUB  AIaiteb  qv  CLINTON  fi.  FISK,  A- 


\-r"-'^  i...  Haporter'aed.  tia-7?7.1i 

Sfdfr  Tfilatirtiilawii,  jf^rji  da  nf)t  ^■^nrnprdr.liet 
•if  f"ierut  tQurtf—:^!'!      hire      rirn'lliiiij  Clfl/fr 

iiidtiaji     partia—federal  law—pauserof  ff, 
nmrii— habeas  corpus  to  ntevJIVMfVt'i 
priaanvieTitfor  ami^pty 

'1.  TlirprlncljiLcthBtin  nctl'^noat  Liw  tliolii^ol 
the  ?tiai[  he  regarded     mlefl  ol  iii^oijAioa  In 

llio  I'l  'iirtjt  lit  th«  UoltM  States  ^wjc.  721.  Hevia^ 
Si::i(uri?~),  arirl  UiDt  the  praotlue,  [ileadifig^  and 
ii  'riiis  mill  lu  i.tilee  tif  pror-RedlnKs  flueh  C4i»is  Bhull 
(■.-[ij'.  rtn  n--  in^tir  na  may  be  totioBe  ol  Uiocoiirw  of 

LiiM"  ■  uly  m  Jii'rt?  tlierp  1^^  uu  ruLC  on  CbO  SAtD(<  Bub^ 
ji-f  r  [iri~i  rllK^  hy  Act  of  Congreps,  and  where  tbn 
i!;:\t':  I'lilc  is  nut  in  conHloC  with  ajiy  such  Inw, 

-.  RKUutf  rif  Nvw  Ynrlf.  wliicb  perralta  ■ 
pftrty  ti'.  fi  R.I  It  1"  fj--  ''.\;imiri'.'d  by  lila  udverEarr  U  S 
witii>.''?o  dil.  jiiiy  tiim':  |. ' n 'v lu i i-i  lu  tli<>  trf^U  ill  an  ac- 
M'^ii  :M.  hiiv,  m  j[]  rr>;illi;:i.  wllki  Itjp  iirLivlaion  or  tbe 
l;.  '.  -■■I  si;i(ii(i  <  t'f  Xhe  V\M«<i  Stixies  wliicii  eniiota 
111.:'  "I'lj^^  nif'.li;  <'I  proof  1n  tJic  trifd  of  actloii!i  at 
I'uinioiiu  Ili>.v  kIi!i]|  Ik- li^  Ofal  tcstimoaj  and  tXflOl- 
iiiiiilmi  nf  w  itnc-'MTi  in  npon  court,  eJioepl a«  tim^ 
hciiHT  [.n.i  I.L.-:|."    ,S'-<.v  .'fll. 

3.  NiiiK-  <.r  iiif  erceijtioiie  afterwanli  found  in 
(■■'•crixiiii  NtiO  and  Sfi,  yniv^eie  frr  mirh nramfiMl i 
ti<-i;  of  Fi  ixirtv  to  r^ioxuit  111  EktivAiioeof  ttaatffuHi 
llie  Statute  ui  New  York  pfrnMla. 

-t.  Tin;  cmrle  of  tJie  Uuiri  ii  ^tut'^  filtflnir  In  New 
Y'lrl^  have  no  power,  Ihercfnri',  lo  i-irrpi.'l  u.  purty 
to  iNtil'talt  t-o  nif  'b  an  exLiiulroitlim,  a.n<l  iw  power  la 
liuni^h  Ijlm  Xiit  A  r-^rii-SiU 

■  I.  Niir  cjiJi  til!"  Ucittil  I-ialuj  (Jiturf  i*nf(>ri;e  Such 
uii  orCeT  mniAe  bya  Slate  UuiirL  IxTure  ilw  rt^iiiovtU 
Oi  the  case  laU)  the  Clnult  Court  aT  the  United 

0.  Wbf^rp  ajnerpoTt  is  In  t-iiitridv.  under  aDcr^cr  of 
thp  rirc'iiit  Court.  P  r  L-'ji(<  riii'J  ID  r^ru^iUR  to  iiti- 
BwtT  HuJCT  .^iirti  JIU  iirilr r,  f lu^i  i  Durt-  "ilJ  release  him 
by  writ  ot  habiyui  cnrpim  ua  the  inH^ujid  UiBt  the 
nrderttfj^Wrtsonim-nt  waswitliouctbetoiMtlfltn 

Argtai^^  4,       ^  Mm  if, 

PETITION  for  vrift  df  AidfiMI  ArfptM  and 

jL  irtrfiorari. 

Tlic  hislorv  and  facts  of  i 
opitiioH  of  tEie  court. 

JAv Whealer  H.  Peckham,  for]ictitioo«T: 

The  tfnttcd  Stales  Circuit  Cotirthntl  no  Juria- 
dicrioii  lo  makn  tlie  order  fi^r  tlie  coiitiiiucd  ex- 
miiinrilion  of  lliB  ilffrmJant. 

I^vfti  tliR  SliiU!  Ccuri  has  no  jiirisdiclioa  U> 
cifikt:  tbf  orLUr,  or  to  tokt.'  tlie  cuamioatjon;, 

ileithirn.  v,  Int.  Co.,  77  N,  Y.,  278;  Liiehm- 
mtyer  v.  Lac^mrnof^  S6  Hun,  &44j  &^»m»< 
ker  V.  CVftwmoB  12  Weekly  Dig.,  99- 

Congress  baviog  fully  legislated  on  the  buIk 
j'-<^r  of  tc-siLmony  and  the  manner  of  taking  it. 
.^et'tion  yi4  cannot  apply  lo  ^at  subjpcl  even 
■v.t'rc  il.s  hitif^iiage  BulHciemly  broad  to  cover  iL 

E^i^i'.m  V.  H'fiijrs,  7  Bibb,.  324;  Parfjitt  v. 

fhB  familiar  rule  is.  that  where  Congress  leg- 
islates generally  on  theiubjeot-matter,  wi^ 
ialation  must  be  foUowed^ 
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McSuttv.  Bland,  8  How. ,  17,  and  cases  above 

dted. 

,  There  being  no  provision  for  taking  the  testi- 
mony of  the  defendant  except  in  open  court,  the  j 
United  States  Circuit  Court  had  no  power  to 
order  such  testimony  taken  before  trial,  and  a 
fortiori  was  without  Jurisdiction  to  punish  for 
ooDtempt  for  disobe^mg  sudi  order. 

This  court  liaa  Jurisdrction  to  grant  relief  on 
habeat  corput  and  certiorari. 

Exs  parte  Lange,  18  Wall.,  163  (88  U.  8.. 
XXIL,  108);  £^  parte  Parke,  98  U,  S.,  18 
(XXin.,  787);  Exparte  Virginia,  100  U.  S.,  889 
(XXV.,  676)  i  Ex  parte  Siebold,  100  U.  S.,  871 
(XXV.,  717);  Exparte  norland.  104  U.  8.,  604 
(XXVI.,  881);  parte  CarU,  106  U.  8.,  623 
(XXVII.,  288);  Ex  parte  Tom  Tong,  108  U.  8., 
557(XXVin.,  836),  is  especially  appUcable  to 
this  case. 

See,  also,  Exparte  Clodomiro  Cota,  110 U.  8., 
885  (XXVIII.,  172)  ;  Et  parte  Croto  Dog,  1(19 
U.  S.,  556 (XXVII.,  1030);  Exparte  Tarbrough, 
110  U.  S.,  652  (XXVUI.,  274). 

Mr.  John  R.  Dos  Pmsos,  contra: 

The  writ  of  habeas  corpus  cannot  be  issued  to 
review  the  proceedings  of  the  Circuit  Court. 

In  Er  parte  Kearney,  7'Wlieat.,S9,  the  court, 
per  Story,  J.,  says: 

"  Wlien  a  court  commits  a  party  for  a  con- 
tempt, their  adjudication  is  a  conviction,  nnd 
their  commitment  in  consequence,  is  execution; 
and  so  the  law  lias  settled  upon  full  deliberation 
In  the  case  of  Bran  CroAy,  Lord  Mayor  of  Lon- 
don, 8  AVils.,  188." 

See,  also,  Ncto  Orleam  v.  Btcamihip  Co.,  20 
Wall.,  337(87  U.  8.,  XXH..  854);  ifnwt  v. 
Fise/ier,  102  U.  S..  121  (XXVI..  05);  WiUiam- 
ton's  Case,  26  Pa.  St.,  24. 

The  proceeding  to  examine  the  petitioner 
under  the  Code  of  New  York  as  a  party  before 
trial,  is  purely  one  of  practice.  It  is  a  right 
emanating  from  the  Code  of  Civil  Procedure. 
If  his  deposition, when  complete,  isoffered  and 
received  in  evidence  upon  the  trial  of  the  cause, 
bis  remedy  Is  bv  objection  and  exception,  which 
can  be  reviewed  by  the  court  upon  writ  of  error, 
and  the  whole  case  can  then  be  examined.  R. 
S.,  sec.  6'Jl;  Sawin  v.  Kemiff,  Oa  U.  8.,  889 
(XXIII.,  92G).  Or  it  may  be  raised  upon  a  cer- 
tificate of  division  under  sec.  6->2.  R.  S. 

This  court  will  not  review,  by  habeas  corpus, 
questions  wliich  can  be  properly  heoi-d  on  ap- 
peal or  by  writ  of  error. 

llaues  V.  Fischer,  supra;  Ex  parte  Parks,  93 
U.  8.,  18  (XXIII..  787). 

The  case  of  Ex  parte  Jtotoland,  supra,  seems 
to  be  the  qnly  case  in  which  the  SupremoCoutt 
has  reviewed,  by  writ  of  habeas  corpus,  proceed- 
ings of  the  Circuit  Court  commitUng  a  party 
for  contempt. 

The  cases  of  Exparte  Lan^^e,  supra;  Eh:  parte 
Parks,  supra;  Exparte  Siebotd,  mpra;  Exparte 
Virginia,  supra,  cited  by  the  learned  Chi^ 
Justice,  were  not  commitments  for  contempt. 

In  this  case  tiie  defendant  deliberately  placed 
himself  In  contempt  for  the  purpose  of  raising 
the  question  as  to  tne  power  of  the  court  to  com- 
mit for  contempt.  The  case  as  it  stands,  there- 
fore, seems  to  be  but  a  device  to  review,  by  this 
summary  proceeding,  the  action  of  the  court 
below. 

The  Circuit  Court  bad  jurisdiction  to  make 
the  order  in  question  zequlnng  the  defendant  to 
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submit  to  an  onmlnation  as  a  party  before  trial. 

This  power  can  be  upheld  under  the  Act  of 
June,  1873,  sec.  914,  R.  8.,  orunder  the  Act  of 
March  8,  1875,  sec.  4. 

The  examinations  under  subdivision  4  of  sec- 
tion 872  of  the  New  York  Code,  for  the  purpose 
of  enabling  the  plaintiff  to  frame  a  oompuiint 
(Glenney  v.  StedweU.  64  N.  Y.,  120).  or  for  th» 
pro.secution  or  defense  of  an  action  {Fbgg  r. 
Msk.  30  Hun,  61;  S.  C,  93  N.  Y.,  658),  are  % 
substitute  for  the  former  bill  of  discov^y, 
which  has  been  abrogated  in  the  State  of  New- 
York  by  sec.  1914  ot  the  Code  of  Civil  Proced- 
ure. 

This  practice  Is  in  nowise  In  conflict  with  th» 
Statutes  of  the  United  States.    Sec.  861,  R.  S. 

See,  also,  FHtU  v,  Bd.  of  Commissiorters,  ^ 
Dill.,  481;  Warren  v.  Younger,  IS  Fed.  Rep., 
859;  Bryant  v.  Leland,  6  Fed.  Rep.,  125. 

The  examination  before  trial  does  not  conflict 
with,  abridge,  impair  or  dcsbn^  the  maX  exam- 
ination at  the  trial. 

Tbe  Act  of  March  8, 1875,  sec.  4,  inoTi^ft 
that  "All  injuoctlons,  orders  and  other  pro- 
ceedings had  in  such  suit  prior  to  Its  removal^ 
shall  remain  In  full  force  and  effect." 

The  rule  was  laid  down  by  this  court  in  1879, 
in  the  cose  of  DuneanY,  Gegan,  101  U.  8.,  810, 
as  follows: 

"  The  transfer  of  tbe  suit  from  the  State- 
Court  to  tbe  Circuit  Court  did  not  vacate  what 
had  been  done  in  the  State  Court  previous  to  the 
removal.  Tbe  Circuit  Court,  when  a  transfer  is> 
effected,  takes  the  case  In  the  condltioo  It  was 
when  tbe  State  Court  was  deprived  of  Its  juris* 
diction.  *  •  •  It  takes  the  case  up  wliere  the 
State  Court  left  off." 

Sec.  also,  Akerlyy.  Vila*,  3  BIss.,  333;  Wiil- 
iams  Motoer  A  R.  Co.  v.  Baynor,  7  Riss.,  245; 
BilU  V.  N.  0.,  St.  L.  A  C.  R.  R.  Co.,  Ift 
Blntchf.,  237;  Wertlieiny.  Continental R.  A  T. 
Co.,  20  Blatchf.,508;  MilUgan  v.  Manf.  Co,, 
31  Blatchf.,  407;  Smith  v.  Sehroeel,  11  Reporter, 
730;  Ilariison  Wire  Co.  v.  Wheder,  11  Fed. 
Rep..  306;  SonsHby  t.  KeeUr,  11  Fed.  Rep..  578. 


Mr.  Juitiee  Hitler  delivi^  tbe  opinion  at 

tbe  court: 

This  is  an  application  on  the  part  of  Clinton 
B.  Fisk  for  a  writ  of  habeas  corjms,  to  be  di- 
rected to  the  marshal  of  tlie  Soutbern  District 
of  N^ew  York,  in  whose  custody  the  pelitioner 
is  held  under  an  order  of  the  Circuit  Court  for 
that  district. 

Tbe  history  of  tibe  case  which  resulted  In  this 
order,  ao  for  as  it  Is  necessary  to  the  dedston  of 
tbe  matter  before  \is.  may  be  briefly  stated  as 
follows: 

Francis  B.  Fogg  brought  suit  in  the  Stipreme 
Court  of  the  State  of  New  York  against  Fisk  to 
recover  the  sum  of  $63,250,  on  the  allegation  of 
false  and  fraudulent  representations  made  by 
Fisk  in  the  sale  of  certain  mining  stocks. 

In  tbe  progress  of  tbe  suit,  and  before  the 
trial,  the  plaintiff  obtained  from  the  court  the 
following  order: 

"Ordered,  that  the  defendant,  Clinton  B. 
Fisk,  be  examined  and  bis  testimony  and  depo- 
sition taken  as  a  party  before  trial,  pursuant  to 
sections  870,  871,  872,  873,  etc.,  of  the  Code  of 
Civil  Procedure,  and  that  for  such  purpose  he 
personally  be  and  attend  before  the  undn-- 
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signed,  a  jiutice^f  this  court,  at  the  chambers 
tiiercof,  to  he  held  in  the  new  county  court 
bouae.  In  the  said  City  ot  New  York,  on  the 
81st  day  of  Januaiy,  1888,  at  11  o'clock  Id  the 
forcDoon  of  that  day."  A  motion  to  vacate  this 
order  was  overruled  and  the  judgment  finally 
affirmed  by  the  Court  of  Appeals. 

Thereupon  the  defendant  appeoi'ed  before  the 
court  and  suhmitled  to  a  partial  examination, 
answering  some  questions  and  objecting  to 
othetB,  until,  pending  one  of  the  adjournments 
of  the  examination,  he  procured  an  order  re- 
moving the  case  to  the  Circuit  Court  of  the 
United  States. 

In  that  court  an  order  was  made  to  continue 
the  examination  before  a  master,  to  whom  the 
[715]  matter  was  referred.  The  defendant  refusing  to 
he  sworn  and  dediniqg  to  be  examined,  he  was 
brought  before  the  Circuit  Court  on  an  applica- 
tion for  attachment  for  a  contempt  in  refusing 
to  ober  the  order. 

Without  disposing  of  this  motion,  the  Circuit 
Court  made  another  order,  to  wit: 

"  It  is  hereby  ordered  and  adjudged  that  the 
motion  to  pumsh  the  said  defendant  for  such 
contempt  stand  adjourned  to  the  next  motion 
day  of  this  court,  to  wit:  on  the  28th  day  of 
March.  1834. 

It  Is  further  ordered,  that  the  defendant, 
Clinton  B.  Fisk,  be  and  he  is  hereby  directed 
and  required  to  attend  persooal^  on  the  14th 
day  of  March,  1884,  before  the  Honorable  Ad- 
dison Brown,  one  of  the  judges  of  this  court, 
at  a  stated  term  thereof,  at  his  chambers  in  the 
postoffice  building,  In  said  City  of  New  York, 
at  eleven  o'clock  m  the  forenoon  of  that  day; 
then  and  there,  and  on  such  other  days  as  may 
be  designated,  to  beexamlned  and  his  testimony 
and  deposition  taken  and  continued  as  a  party 
before  trial,  pursuant  to  sec.  870,  et  $eq. ,  of 
the  Code  of  Civil  Procedure,  and  lor  the  pur- 
poses mentioned  in  said  order  of  January  12. 
1888.  and  February  IS,  1884,  heietof(n«  made 
In  this  action." 

The  defendant  appeared  before  the  court  In 
pursuance  of  this  order,  and,  stating  that  he 
was  advised  by  counsel  that  the  court  had  no 
jurisdiction  to  require  him  to  answer  in  this 
manner  to  the  questions  propounded  to  him  by 
the  counsel  for  plaintiff,  he  refused  to  do  so. 

For  tliie,  on  further  proceeding,  he  was  held 
by  the  court  to  be  in  contempt,  and  fined  $500, 
and  committed  to  the  custody  of  the  marshal 
until  it  was  paid. 

It  is  to  be  relieved  of  this  imprisonment  that 
he jprays  here  the  writ  of  habeas  carpus. 

'The  Jurisdiction  of  this  court  is  always  chal- 
lenged in  cases  of  this  general  character,  and 
often  successfully.  There  can  be  no  doubt  of 
the  proposition,  that  the  exercise  of  the  power 
of  punishment  for  contempt  of  their  orders,  by 
courts  of  general  jurisdiction,  Is  not  subject  to 
review  by  writ  of  error,  or  appeal  to  this  court. 
Nor  is  there,  in  the  system  of  federal  jurispru* 
dence,  any  relief  against  such  orders,  when 
the  court  has  authority  to  make  them,  except 
through  tlie  court  makmg  the  order,  or  possiiily 
by  the  exercise  of  the  pardoning  power. 

This  principle  has  been  unlfoniuy  held  to  be 
necessary  to  the  protection  of  the  court  from 
insults  and  oppnssions  while  In  the  ordinary 
exercise  of  ita  duties,  and  to  enable  it  to  enforce 
its  judgments  and  orders  necessary  to  the  due 
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administration  of  law  and  the  protection  of  the 
ri^ts  of  suitors. 
When,  however,  a  court  of  the  United  States 

undertakes,  by  its  process  of  contempt,  to  pun- 
ish a  man  for  refusing  to  comply  with  an  order 
which  that  court  had  no  authon^  to  make,  the 
order  Itself,  being  without  jurisdiction.  Is  void, 
and  the  order  punishing  for  the  contempt  Iff 
equally  void.  It  is  wcusettled  now,  in  the  ju- 
risprudence of  this  court,  that  when  the  pKK 
cceding  for  contempt  in  such  a  case  results  hi 
impiisonment,  this  court  will,  by  its  writ  of 
haoeas  corpus,  discharge  the  prisoner.  It  fol- 
lows, necessarily,  that  on  a  suggestion  by  the 
prisoner,  that,  for  the  reason  mentioned,  the  or- 
der under  which  he  is  held  is  void,  this  court 
will,  in  the  language  of  the  statute,  make  "  in- 
quin^  into  the  cause  of  the  restraint  of  liberty." 
Sec.  753,  R.  S. 

That  the  case  as  made  by  the  petitioner  comes, 
for  the  purpose  of  this  Inquiry,  witiiin  the  1u- 
risdlction  of  this  court,  under  the  principles 
above  mentioned,  is  establish«l  by  the  analo-  rvini 
gous  cases:  Ex  parte  Sowland,  104  U.  S.,  604  ^ 
\XXVh^t]^Exparte£aiig6,  \B  Wall.,16S  [85 

But  did  Uie  court  transcend  ita  jurisdiction  In 
flningthe  petitioner  for  contempt?  Orrather, 
did  it  have  the  power  to  make  the  order  require 
ing  him  to  submit  to  the  preliminary  examina- 
tion 7  For,  if  it  liad  that  power,  it  clearly  could 
enforce  obedience  to  the  order  by  fine  and  im- 
foisonment,  if  necessa^.  The  record  of  the 
entire  prooisedlng  In  tins  branch  ot  the  case, 
both  hi  the  State  Court  and  the  Ch«uit  Court, 
is  b^ore  us,  and  we  are  thus  enabled  to  form 
an  intelligent  opinion  on  the  question  presented. 

The  power  of  the  coxvct  to  continue  the  ex- 
amination of  the  defendant,  after  the  removal 
of  the  case  into  the  court  of  the  United  States, 
is  asserted  on  two  grounds: 

1,  That  the  orderior  his  examination,  having 
been  made  by  the  Sui»eme  Court  of  New  Ywk, 
under  Its  rightful  jurisdiction,  while  the  case 
was  pending  hi  It.  Is  still  a  valid  order,  par- 
tially executed,  which  accompanies  the  case 
into  the  Circuit  Court;  and  that  in  that  court  it 
cannot  be  reconsidered,  but  must  be  enforced. 

3.  That  if  this  be  not  a  sound  proposition, 
the  Circuit  Court  ihade  an  independent  order 
of  its  own  for  the  examination  of  the  defend- 
ant, which  order  Is  justified  by  the  [vindple 
that  the  Code  of  CiTii  Procedure  of  New  York, 
under  which  both  orders  were  made,  to  a  part 
of  the  law  governing  the  courts  of  the  Uiuted 
States  sitting  within  that  State. 

We  will  mquhre  into  the  latter  proposition 
firat,  for  the  poinia  to  be  coiaidcna  In  It  lie  at 
Uie  foundation  of  the  other  also. 

The  general  doctrine  that  remedies,  whose 
foundations  are  Statutes  of  the  State,  are  bind- 
ing  upon  the  courts  of  the  United  States  within 
its  limits,  is  imdoubted.  This  well  known  rule 
of  the  Federal  Courts,  founded  on  the  Act  of 
1789, 1  Stat,  at  L.,  93 ;  B.  S.,  sec.  721,  that 
the  laws  of  the  several  States,  except  when  the 
Constitution,  treaties,  or  Statutes  of  the  United 
States  otherwise  require  or  provide,  shall  be  re- 
garded as  rules  of  decision  in  trials  at  common 
uiw,  was  enlarged  In  1873  by  the  provision 
found  in  sec.  914  of  the  Revldon.  This  enacts 
that  "the  practice,  pleadings,  and  fonos  and  rfOQl 
modes  of  proceeding  In  cItU  cueih  other  than  ' 
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MuitT  and  admlraltr  causes,  in  the  Circuit  and 
Dutnct  Courta,  iiball  conform  as  near  as  ma; 
te  to  the  practice,  pleadingn,  and  forms  and 
modes  of  pruv  ceding  existing  at  the  time  in  like 
causes  in  the  courts  of  recora  of  the  State  with- 
in which  such  Circuit  or  District  Courts  are 
held,  anything  In  the  rules  of  oonrta  to  the  con- 
trary notwithstanding." 

In  addiUon  to  this,  it  has  been  often  decided 
In  tills  court  that  Id  actiraisat  lav  in  the  courts 
of  the  United  States,  the  roles  of  evidence  and 
the  law  of  evidence  generally  of  the  States  pre- 
vail in  those  courts. 

The  matter  in  question  here  occurred  In  the 
court  below  in  regard  to  a  common-law  action. 
It  was  in  regard  to  a  method  of  prociiring  and 
using  evidence,  and  it  was  a  proceeding  In  a 
civil  cause  other  than  equitv  or  admiralty. 

We  entertain  no  doubt  of  the  decision  of  the 
Court  of  Appeals  of  New  York,  that  it  was  a 

?rocecdine  authorized  by  the  Statutes  of  New 
ork,  under  which,  in  a  New  York  court,  de- 
fendant was  bound  to  answer. 

The  case,  as  thus  stated,  is  a  strong  one  for 
the  enforcement  of  this  law  in  the  courts  of  the 
Unitod  States.'  £c  parte  Boyd,  105  U.  S.,  047 
PUCVL,  1200]. 

But  the  Act  of  1780,  which  made  the  laws  of 
the  States  rules  of  decision,  made  an  exception 
when  it  was  "  otherwise  provided  by  tlie  Consti- 
tution, treaties  or  statutes  of  the  United  States. " 

The  Act  of  1873  evidently  contemplates  the 
same  exception  by  requiring  the  courts  to  con- 
form to  state  practice  a»  near  a*  may  it.  Ko 
doubt  it  would  be  implied,  as  to  any  Act  of  Con- 
fess adopting  state  practice  in  general  terms, 
that  U  should  not  be  inconsistent  with  any  ex- 
press statute  of  the  United  States  on  the  same 
•ubiect. 

There  are  numerous  Acts  of  Congress  pre- 
scribing modes  of  procedure  In  the  Circuit  and 
District  Courts  of  the  United  States  at  variance 
with  laws  of  the  States  in*which  the  courts  are 
held.  Among  these  are  the  modes  of  impaneling 
Jurors,  their  qualiflcations,  and  the  number  of 
challenges  allowed  to  each  party.  Two  chap- 
ters of  the  Revised  Statutes,  XVII.  and  XVIIL, 
embracing  sections  868  to  1043,  Inclusive,  are 
devoted  to  the  subjectsof  evidence  and  proced- 
ure alone. 

781]  The  case  before  us  la  evidently  one  of  evi- 
dence and  procedure.  The  object  of  the  orders 
is  lo  procure  evidence  to  be  used  on  the  trial  of 
the  case,  and  this  object  is  effected  by  a  pro- 
ceeding peculiar  to  the  courts  of  New  York, 
resting  alone  on  a  statute  of  that  State.  There 
can  be  no  doubt  that  if  the  proceeding  here  au- 
thorized is  in  conflict  with  any  law  of  the  Unit- 
ed States,  It  Is  ^  no  force  in  the  Courts  of  the 
United  Statea.  We  think  it  may  be  added  fur- 
ther In  the  same  direction,  that  if  Congress  has 
legislated  on  this  subject  and  prescribed  a  defi- 
nite rule  for  the  government  of  its  own  courts, 
it  is  to  that  extent  exclusive  of  any  legislation 
of  the  States  in  the  same  matter. 

A  striking  illustration  of  this  effect  of  an  Act 
of  Congress  in  prescribing  rules  of  evidence  is 
to  be  found  in  section  858  of  the  Revised  Stat- 
utes, originally  enacted  in  an  appropriation  bill 
in  18&4  and  the  amendment  to  it  passed  in  1865. 

It  now  reads:  "  In  the  courts  of  the  Unitai 
States  no  witness  shall  be  excluded  in  any  ac- 
tion on  account  of  color,  or  Id  any  civil  action 
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becr4U8e  he  Is  a  party  to  or  Interested  in  the  Issue 
tried;  Prevtdea,  That  in  actions  by  or  against 
executors,  administratorsor  guardians,  in  which 
judgment  may  be  rendered  for  or  against  them, 
neither  party  shall  be  allowed  to  testify  against 
the  other  as  to  any  transaction  with  or  state- 
ment by  the  testator,  Intestate  or  ward  unless 
called  to  testify  thereto  by  the  opposite  par^, 
or  required  to  testify  thereto  by  the  court." 

Thu  Act  of  Congress  when  passed  made  com- 
petent witnesses  m  the  courts  of  the  United 
States  many  millions  of  colored  persona  who 
were  not  competent  by  the  laws  of  the  States  in 
which  they  lived,  and  probably  as  many  more 
persons,  as  partiet  to  suits,  or  interestea  in  the 
issues  to  be  tried,  who  were  excluded  by  the 
laws  of  1 '  0  States.  It  has  never  been  doubled 
that  this  statute  is  valid  in  all  the  courts  of  the 
United  States,  not  only  as  to  the  Introduction  of 
persons  of  color  and  parties  to  suits,  but  In  the 
qualification  made  by  the  proviso  where  its  lan- 
guage differs  from  provisions  somewhat  simi- 
lar in  state  statutes,  the  Act  of  Congress,  crit- 
icallv  construed,  has  alwavs  been  held  to  gov- 
em  uie  court.  Ifonmeahela  Bfc.  v.  Jaeobtu,  109 
U.  S.,  276  [XXm,  W81;  PMler  r.  Bank,  108 
U.  S.,  168TXXVI.,  HIT;  Pom  t.  Bunutint, 
102U.S.,6M[XXYI.,2681;.ffifMT.  WortMng. 
tan,  104  U.  S.,  44  [XXVL,  6521. 

Coming  to  consider  whether  Congress  has  en- 
acted any  laws  bearing  on  the  question  before 
us,  we  find  the  following  sections  of  the  Re- 
vised Statutes,  in  chapter  XVII.,  on  evidence, 
whidi  we  here  quote  together: 

"  Sec  861.  The  mode  of  proof,  in  the  trial  al 
actions  at  common  law,  shall  be  by  oral  testi- 
mony and  examination  of  witnesses  In  Ofm 
court,  except  as  hereinafter  provided." 

"Sec.  863.  Thetestimonyof  any  witness  nwy 
be  token  in  any  civil  cause  pending  in  a  Dis- 
trict or  Circuit  Court,  by  deposition  dabnume, 
when  the  witness  lives  at  a  greater  distance 
from  the  place  of  trial  than  one  hundred  milei, 
or  is  bound  on  a  voyage  to  sea,  or  Is  about  to  so 
out  of  the  United  States,  or  out  of  the  district 
hi  which  the  case  is  to  be  tried  and  to  a  greater 
distance  than  one  hundred  miles  from  the  place 
of  trial,  before  the  time  of  trial,  or  when  lie  ii 
ancient  or  inflnn."  The  remainder  of  this  sec- 
tion and  sections  864  and  865  are  directory  as  to 
the  oDBcer  before  whom  the  deposition  mav  be 
taken,  the  notice  to  the  opposite  party  ana  the 
manner  of  taking,  testifymg  and  returning  the 
deposition  to  the  court. 

"Sec.  866.  In  any  case  where  It  is  necessary, 
in  order  to  prevent  a  failure  or  delay  of  justi«, 
any  of  the  Courts  of  the  United  States  may 
grant  a  dedimtia  potatatwn  to  take  depositiona 
according  to  common  usage;  and  any  Circuit 
Court,  upon  application  to  it  as  a  court  of  eq- 
uity, may,  according  to  the  usages  of  chancery, 
direct  depositions  to  be  taken  in  perpetuam  m 
memoriam,  if  they  relate  to  any  matter  that  may 
be  cognizable  in  any  Court  of  the  United  States.** 

Section  867  authorizes  the  Courts  of  the  Unl^ 
ed  States,  In  their  discretion,  and  according  to 
the  practice  In  the  State  Courts,  to  admit  evi- 
dence so  taken;  and  sections  868,  869  and  870 
prescribe  the  manner  of  taking  such  deposl* 
tions,  and  of  the  use  of  the  $ubpaMa  dueet  Ucum 
and  how  it  may  be  obtained. 

No  one  can  examine  these  provisions  for  pro- 
curing totimony  to  be  used  in  the  Courta  of  the 
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United  States  and  have  any  reasonable  donbt 
that,  so  far  as  they  apply,  tiey  were  intended 
r7231  ^  provide  a  system  to  govern  the  practice,  in 
that  respect,  in  those  courts.  They  are,  in  the 
first  place,  too  complete,  too  far-reaching  and 
too  minute  to  admit  of  any  other  conclusion. 
But  we  luve  not  only  this  Infermoe  from  the 
character  of  the  l^iislatlon,  bat  it  is  enforced 
by  the  express  language  of  the  law  in  provid- 
ing a  defined  mode  of  proof  In  those  courts,  and 
in  specifying  the  only  exceptions  to  that  mode 
which  shall  DO  admitted. 

This  mode  is  "  by  oral  tesdmony  and  exam- 
ination of  witnesses  in  open  court,  except  as 
ber^nafter  provided." 

Of  course  the  mode  of  producing  testimony 
ondcr  the  New  York  Code,  which  was  applied 
to  petitiouer,  is  not  oral  testimony  and  exam- 
ination of  a  witness  in  open  court,  within  the 
meaning  of  this  Act  of  Congress.  This  obvi- 
ously means  the  production  of  the  witness  be- 
fore the  court  at  the  time  of  the  trial,  and  his 
oral  examination  then:  and  it  does  not  mean 
proof  by  reading  depositions,  though  those  dep- 
ositions may  have  been  taken  before  a  judge  of 
the  court,  or  even  in  open  court,  at  some  other 
time  than  during  tlic  trial.  They  would  not, 
in  such  case,  be  oral  testimony.  The  excei>- 
tioDS  to  this  section,  which  all  relate  to  deposi- 
tions, also  show  tlmt  proof  by  deposition  can- 
not be  within  the  rule,  but  belongs  exclusively 
to  the  exceptions. 

We  come  now  to  inquire  If  the  testimony 
Bouffht  to  be  obtained  from  petitioner  bv  this 
mode  comes  within  the  exception  referred  to  in 
sec.  Sdl.  These  exceptions  relate  to  cases  where 
it  is  admissible  to  take  dci>ositions  de  bene  me 
under  sec.  b68,  or  in  perpetuam  ret  memoriam 
and  under  a  deditmu  potettatem  under  sec.  866. 

In  the  first  of  these,  the  circumstances  which 
authorii'.e  depositions  to  be  taken  in  advance  for 
use  on  the  trial  are  mentioned  with  great  par- 
ticularity. They  all  have  relation  to  conditions 
of  the  witness;  to  residence  more  than  a  hundred 
miles  from  the  court,  or  l)ound  on  a  sea  voyage, 
or  as  going  out  of  tlic  United  States  or  out  of 
the  district,  or  more  than  a  hundred  miles  from 
the  place  of  trial  before  the  time  <tf  trial,  or  an 
aodent  or  infirm  witness. 

None  of  these  things  are  su^restcd  In  regard 
1*7243  to  petitioner,  nor  were  they  thought  of  as  a 
foundation  of  the  order  of  the  State  Court  or  of 
the  Ch^uit  Court.  The  Statute  of  New  York, 
under  which  both  courts  acted,  makes  no  such 
requirements  as  a  condition  to  the  examination 
of  the  party .  It  Is  a  right  which,  if  the  Judge 
may  possibly  refuse  to  naut,  he  Is  In  that  matter 

S'verned  b^  none  of  the  conditions  on  which 
e  deposition  may  be  taken  imder  the  Act  of 
Congress. 

Nor  docs  the  case  come  within  the  principle 
or  profess  to  be  grounded  on  the  power  con- 
ferred by  section  ti06,  which  is  another  excep- 
tion to  the  rule  established  by  section  861.  It 
ia  not  according  to  common  usage  to  coll  a  party 
in  advance  of  the  trial  at  law,  and  subject  him 
to  all  the  skill  of  opposing  counsel  to  extract 
something  which  he  may  then  use  or  not,  as  it 
suits  his  purpose.  This  is  a  very  special  usage, 
dependent  wholly  upon  tlie  New  York  Statute. 

Nor  is  it  in  any  manner  made  to  appear  tliat 
this  examination  "was  necejwryln  order  to 
prevent  a  delay  or  failure  of  justice  in  any  of 
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the  Courts  ot  the  United  States,"  nor  is  any 
such  proposition  the  foundation  of  the  court  s 
action. 

These  are  the  exceptions  which  the  statute 
provides  to  its  positive  rule  that  the  mode  of 
trial  in  actions  at  law  shall  be  by  oral  testimony 
and  examination  of  witnesses  In  open  court. 
They  are  the  only  exceptions  thereinafter  pro- 
vided. Does  the  rule  admit  of  others?  Can  Its 
language  be  so  construed? 

On  tbe  contrarr,  its  purpose  is  clear  to  provide 
a  mode  of  proof  in  trials  at  law  to  the  exclusion 
of  all  other  modes  of  proof;  and  because  the 
rigidity  of  the  rule  may.  in  some  esses  work  a 
hardship.  It  makes  excepUou  of  such  cases  as 
it  recognizes  to  be  entitled  to  another  rule,  and 
it  provides  that  rule  for  those  cases.  Under  one 
or  the  other,  all  cases  must  come.  Every  action 
at  law  in  a  Court  of  the  United  States  mnst  lie 
governed  by  the  rule,  or  by  the  exceptions 
which  the  statute  provides.  There  is  no  plnce 
for  exceptions  made  by  state  statutes.  The 
court  is  not  at  liberty  to  adopt  them,  to  re- 
quire a  party  to  conform  to  them.  It  has  no 
power  to  subject  a  party  so  such  an  exanUnntion 
as  this.  Not  only  is  no  such  power  conferred, 
but  it  is  prohibited  by  the  plain  tangunge  and 
the  equally  plain  purpose  of  the  Acts  of  Con- 
gress, and  especially  the  chapter  on  Evidence  1725] 
of  the  Revision.  The  New  York  Statute  would, 
if  in  force,  repeal  or  supersede  the  Act  of  Con- 
gress. 

It  does  not  noaln  much  deliberation  to  see, 
thatif  the  Actsof  Congress  forbid  the  use  of  this 
kind  of  testimony  In  the  Courts  of  the  United 
States,  no  order  for  taking  it  made  in  the  State 
Court  while  the  case  was  pending  in  that  court, 
withaview  toits  use  on  a  trial  there,  can  change 
the  law  of  evidence  in  the  Federal  Court.  With- 
out deciding  now,  for  the  question  is  not  before 
us,  whether  the  testimony  actually  given  under 
that  order  and  transmitted  with  the  record  of 
the  case  to  the  Circuit  Court,  can  be  used  when 
the  trial  takes  place,  we  are  well  satisfied  that 
the  latter  court  cannot  enforce  the  unexecuted 
order  of  tlie  State  Court  to  procure  evidence 
which,  by  the  Act  of  Congress,  is  forbidden  to 
be  introduced  on  the  ttm.  If  it  should  be  so 
taken. 

The  provision  of  section  4  of  the  Act  (rf 
March  8,  1875,  18  Stat,  at  L.,  470,  declares  or- 
ders  of  tiid  State  Court,  in  a  case  afterwards  re- 
moved, to  be  in  force  until  dissolved  or  modi- 
fied by  the  Circuit  Court  This  fully  recognizes 
the  power  of  the  latter  court  over  such  onlcrs. 
And  it  was  not  intended  to  enact  that  an  order 
made  in  the  State  Court,  which  affected  or  might 
affect  the  mode  of  trial  yet  to  be  had,  could 
change  or  modify  Uie  express  directions  of  an 
Act  of  Congress  on  that  subject. 

Nor  does  the  language  of  the  court  in  Duncan 
V.  Qeo/ian,  101  U.  S.,  810  {XXV..  875],  ^  so 
far.  When  it  is  there  said  that  "the  Circuit 
Court  has  no  more  power  over  what  was  done 
before  the  removal  Uian  the  State  Court  would 
have  had  if  the  suit  bad  remained,"  it  is  in  effect 
affirmed  that  it  has  at  least  that  much  power. 
There  can  be  no  doubt  that,  on  a  proper  show- 
ing liefore  the  State  Court,  it  could  have  dis- 
charged the  order  for  this  examination  or  sus- 
landed  its  further  execution.  In  acting  on  such 
a  motion  as  this  It  would  have  been  governed 
by  the  laws  of  Qse  State  (tf  New  York.  In  de- 
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cldlnK  whether  It  would  contbiue  the  cxecutloD 
nf  thu  order  or  declice  to  execute  further,  the 
Circuit  Court  was  governed  by  the  federal  law. 
If  the  law  governing  the  Circuit  Court  gave  it 
no  power  to  make  or  continue  this  exaraioation, 
but  in  fact  forbid  it.  then  it  could  not  enforce 
the  order. 

f  S6]  The  petitioner,  having  removed  his  cose  into 
the  Circuit  Court,  has  a  right  to  have  its  further 
progress  governed  by  the  law  of  the  latter  court, 
and  not  by  that  of  the  court  from  which  itwaa 
removed;  and  if  one  of  the  advantages  of  this 
removal  was  an  escape  from  this  examination, 
he  has  a  right  to  that  benefit  if  bis  case  was 
riehtfully  removed. 

This  precise  point  la  decided,  and  in  regard  to 
this  very  question  of  the  difFaIng  niles  of  evi- 
dence prevailing  in  the  State  and  Federal 
Courta,  in  King'v.  Wort}ang(on  [»upra\. 
■  In  that  case,  after  it  had  been  once  heard  on 
appeal  in  the  Supreme  Court  of  Illinois,  it  was 
removed  into  the  Circuit  Court  of  the  United 
States. 

The  Supreme  Court  had  reversed  the  judg< 
ment  tA  the  inferior  court,  because,  among 
other  things,  the  evidence  of  witnesses  bad  been 
received  whom  that  court  held  to  be  incompe- 
tent. 

On  the  trial  In  the  Circuit  Court,  they  were 
held  to  be  competent  and  admitted  to  testify, 
notwithfitandiDg  the  decision  of  the  Supreme 
Court  of  the  State,  on  the  ground  that  section 
858  of  the  Revised  Statutes  of  the  United  States, 
already  copied  in  this  opinion,  made  them  com- 
petent, and,  although  it  differed  in  that  respect 
from  the  Statute  of  Illinois  on  the  same  sub- 
ject, it  must  prevail  in  the  Circuit  Court. 

It  was  strongly  urged  here  thol  this  was  er- 
ror, and  as  to  that  case  the  decision  of  the  Illi- 
nois court,  made  while  it  wns  rightfully  before 
it,  should  control.  But  this  court  held  other- 
wise, and  said:  "  The  Federal  Court  was  bound 
to  deal  with  the  case  according  to  the  rules  of 

Sractice  and  evidence  prescribe  by  the  Acts  of 
ongress.  If  the  case  18  properly  removed,  the 
party  removing  it  is  entitlca  to  any  advantage 
which  the  practice  and  jurisprudence  of  the 
Federal  Courts  give  him. 

The  Circuit  Court  was,  therefore,  without  au- 
tborit}[  to  make  the  ordm  for  the  examination 
of  petitioner  tn  this  case,  and  equally  without 
antnority  to  enforce  these  orders  bv  process  for 
contempt,  Ite  order  fining  him  for  contempt 
and  committing  him  to  the  custody  of  the  mar- 
shal was  without  lurisdiction  and  void,  and  the 
prisoner  is  entitlea  to  his  release. 
•271  It  is  supposed  that  the  announcement  of  the 
judgment  of  the  court  that  he  is  entitled  to  the 
writ  will  render  its  issue  unnecessary.  If  it  shall 
prove  otherwise,  the  writ  will  be  issued  on  ap- 
plication to  the  clerk. 
True  copy.  Test : 

James  H.  HoKennv,  COerk,  Sup.  Court,  u.  8. 


KANSAS    PACIFIC   RAILWAY  COX. 
PANT,  P^.  in  Brr., 

«. 

JJEWIB  DUNUETER. 

(8m  8.  a.  Reporter's  ed..  ttO-HL) 

LoeaUm^  a  tand grant  railroad,  whtn  fixed— 
homettead  and  prmn^ion  mtm—v^im  land 
to  entered  Ami  not  retort  to  rauroad—A^  ef 
Jvly  3,  lS66p  Of  to  vithdrawing  landa  from 
tale. 

"1.  The  liqe  of  definite  looatttm  of  ■  nDmad, 
vfaiob  determlma  the  rtgbla  of  raUroad  gcimpamtp 
to  land  under  lud  urut  AoIb  at  Oobm  i  iM.  m  dii& 
Dltslr  fixed,  wlthla  tiw  meanibR  of  tHon  Acta,  by 
OUdk  tbfl  rai^  of  Ha  loeatkm  wiuf  tba  Oommta^^ 
of  tuOvDenlLBiML-WMiat  WasUaktoo, 

I.  Uaake  Um  Adl  miOIng  UaOa  io  aid  in  tiH 
eoDitructtfu  of  a  ItDB  ox  laflKM  fromte  Uteouit 
mva  to  the  FaotOa  Ocean,  ttu  olata  of  a  lunw' 
sUnd,  or  AnADpthHi  mttt,  uaaa  «  alir  tbne  b»- 
fore  iJiB  flUnr  of  that  map  a  tiie  Oenanl  'LaaO' 
Office  had  anaclied,  within  tbe  meantna  of  tUMl 
statutes,  and  oo  land  to  whiah  aooh  tight  hadw* 
tnoliBd  cvnui  vttlilii  tin  frmb 

1.  The  aabiKiueBt  fMiiireDf  tbe  penon  naaUaV- 
■uota  oHibn  to  oamsiT  with  tbe  Add  at  Cmgrm^' 
......         -       ittfflB  Bod ininaiog  on 

BUBienc  at  tbe  claim, 

 bdtOiWtttenWClCffHWniflKMd  4»m]nD/ 

and  become  a  part  of  tbe  arant.  Tbe  claim  buriiig 
attnched  at  the  time  of  films  the  definite  line  of  tbe 
road.  It  did  not  pass  br  tbe  rrant,  but  was,  br  Its 
ezprcaB  terms,  czcluded,  and  the  company  bad  do 
iUDBrest,  njveralonary  or  otherwise.  In  it. 

4.  Tbe  Aot  of  July  ^  1866,14  Stat,  at  L.,n,whlch  au* 
tborlzed  the  Seoretary  of  the  InterioT  to  withdraw 
certain  lands  from  sole,  on  fiUna  a  map  of  tbe  geih 
era!  nuit  of  the  road  with  btm,  old  not  reserve  uuSk 
lands  from  entry  under  the  preemption  and  feonu* 
itaadlaws. 

fNo.  67.] 

Argued  2tin.  6,  7, 1884.  Decided  JTor.  t,  1886. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Kansas. 

This  action  was  brought  in  tbe  District  Court 
of  Saline  County,  Kansas,  by  tbe  defendant  io 
error,  upon  an  aJleged  breach  of  a  covenant  of 
warranty  of  title  made  by  the  defendant  in  ern» 
in  the  conveyance  of  certain  lands. 

Trial  by  juiy  having  been  waived,  tbe  court 
found  for  toe  plaintifF  and  rendered  judgment 
in  his  favor  for  1^26.46,  with  costs. 

The  judgmenthavingbeen  afllrmed  on  error, 
by  the  court  below,  the  defendant  sued  out  this 
writ  of  error. 

The  facts  of  the  case  are  sulScieotiy  stated  by 
the  court 

Metart.  J.  P.  Uaher  and  John  F.  DiUon,  for 

plflintifif  in  error: 

The  decision  of  this  court  in  the  case  of  the 
M.  K.  (£  T.  R.  Co.  V.  E.  P.  R.  Co.,  97  U.  S., 
491  (XXIV.,  1095),  goes  very  far  towards  set- 
tling the  proper  construction  of  the  granting 
Acts  of  1863  and  1864.  By  that  decision  these 
were  in  effect  declared  to  be  a  single  Act,  so  far 
as  the  gTHDt  of  Unds  was  concerned. 

Treating  the  Acts  as  one,  attention  will  now 
be  direct^  to  section  8  of  the  Act  of  1863,  and 
section  4  of  the  Act  of  1864.  In  these  sections 
are  embraced  the  crant  of  landa  and  limitations. 

By  section  8  there  was  excepted  from  the 
grant  lands  upon  which  a  homestead  claim  had 
attached  at  the  time  the  line  of  the  road  was 
definitely  fixed. 

*Head  notea  br  Jfr .  •nistta  Xniu. 
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That  Congress  did  not  Intend  that  the  words 

*'  to  which  a  homestead  or  preemption  clnim 
may  not  have  attached,"  In  section  a  of  the  Act 
of  1862,  should  defeat  the  grant  to  the  railroad 
company,  unless  the  homestead  or  preemption 
claim  founded  upon  the  entry  was  finally  per- 
fected, is  clear.  The  grant  was  of  public  liuids 
*  *  *  lands  entered  under  the  homestead  and 
preemption  laws,  remained  public  lands  until 
utc  titles  wcreperfected. 

FriMe  t.  WfiitnM,  8  Wall,  167  Cn>  U.  8., 
XTX,  668};  Totemite  VaOmf  Ckm,  16  WM.,  n 

rn.  8..  XXI.,  83);  £rA«p%  t.  Owon.  91  U. 
838(XXni.,  437);  if.  R.  Oa.  T.  ScOduin, 
m  U.  a,  426  (XXVt.  578). 

Hence  the  necfnsity  of  the  exoeptloQ  in  the 
Act,  of  lands  to  which  homestead  or  preemp- 
tion titles  had  been  initiated. 

To  relicTe  the  company  from  any  possil^i^ 
of  loss  by  reason  of  a  misconstruction  of  the 
meaning  of  the  words,  "may  not  have  at- 
tached" in  section  8  of  the  Act  of  1863,  Con- 
gress, in  section  4  of  the  Act  of  1864,  was  ex- 
plicit in  declaring  the  ezceptiona  from  the 
grant.  Obviously  it  was  the  Intention  of  Con- 
gress to  grant  all  the  odd  sectioDS  of  ttie  public 
fonds  within  the  prescribed  Hmtta,  though  en- 
tries of  parcels  'of  them  m^  have  been  made 
under  the  homestead  or  preemption  laws,  un- 
less the  parties  making  such  entries  should  per 
feet  their  titles.  If  such  parties  Toluntarily 
Abandoned  their  possessions  and  entries,  and 
that  fact  came  to  the  knowledge  of  the  Depart- 
ment of  the  Interior,  the  duty  was  to  correct  the 
books  and  make  tiie  fact  appear,  and  allow  tbe 
lands  to  be  selected  by  the  rallnnd  company, 
and  upon  completion  of  the  railroad,  to  Issue 
patents  to  tbe  company  for  such  lands. 

It  should  be  noted  that  Dunmeyer  does  not 
olaim  title  under  the  homestead  entry  of  Miller. 
The  decision  of  this  court  In  Water  d;  M.  Oo.  v. 
Bui^,  96  U.  8.,  166  (XXIV.,  631).  is  much  in 
point  here,  and  it  is  difficult  to  perceive  why 
that  case  is  not  concluatre  In  favw  of  the  rail- 
road company  In  this. 

The  construction  for  which  the  company 
contends  was,  for  more  than  seven  years,  held 
by  the  Interior  Department  to  be  tbe  sound  one. 
The  Compnni'  ana  the  public  acted  upon  it  In- 
num«ablc  titles  have  been  acquired  upon  the 
faith  of  the  decisiona  of  the  Department  and  the 
action  of  the  Company  under  Uwse  decisions; 
which  titles  will  be  overthrown  by  a  }u<Udal 
judjnnent  that  such  decisions  are  wrong. 

Mr.  Henry  Beard,  Attorney  for  the  Central 
Paciflc  Railroad  Co.,  with  consent  of  counsel, 
filed  briefs  in  support  of  plaintiff  in  error. 

No  counsel  appeared  for  the  defendant  in 
error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  tbe  Supreme  Court 
of  Kansas. 

The  action  was  brought  in  that  court  on  a 
covenant  of  warranty  of  tlUe  to  two  pieces  of 
land,  in  adeed  of  conveyance  made  by  tbe  Com- 
pany to  Dunmeyer.  The  land  was  sold  by  the 
company  to  Oeorge  W.  Miller,  to  whom  a  cer- 
tificate of  sale  was  given,  which  afterward  came 
by  assignments  to  Lewis  Dunmeyer,  to  whom 
the  Company  made  a  deed  purporting  to  conv^ 
a  good  title.  On  this  oovouuit  tm  good  title 
118  U.  8. 


Diunneyer  brought  the  present  action,  allering 
that  the  Railroad  Company  never  had  any  utle, 
and  that  the  covenant  was  therefore  broken.  On 
tills  issue  the  case  was  tried.  Several  other  de- 
fenses were  set  up;  among  them,  that  the  cov- 
enant was  not  broken,  because  Dunmeyer  was 
In  possession  when  he  bought  the  certificate 
issued  to  Miller  and  when  he  to<^  his  deed,  and 
has  never  been  disturbed  orousted;  tbatMUlv 
was  in  possession  when  he  bought  of  the  Com- 
pany and  transferred  possession  to  Dunmeyer, 
and  that  ibis  has  been  neld  ever  since-  and  that 
Miller's  purchase  was  a  compromise  of  disputed 
rights,  and  he  and  Dunmeyer  are  therefore  es-  [633] 
topped  to  maintain  this  action.  But  these  and 
perhaps  other  points,  decided  against  plidntlfE 
in  error,  do  not  present  questions  of  federal  law 
which  this  court  can  review  In  a  Judgment  of  a 
State  Court 

Two  such  questions  are  presented  by  this 
record,  which  are  said  to  be  of  great  importance 
as  covering  controverted  titles  to  many  thou- 
sand acres  of  valuable  land.  The  sum  involved 
in  tills  suit  is  but  little  over  three  hundred  dot 
lars,  and  while  the  plaintiff  In  error  has  been 
represented  here  hy  aible  counsel  and  by  oral  ar- 
guments at  two  different  hearings,  we  have  no 
ud  from  the  defendant,  either  by  counsel  or 
brief.  This  is  very  much  to  be  regretted,  but  is 
witiiout  remedy,  and  only  devolves  on  tbe  court 
the  duty  of  more  than  ordinary  care  in  its  own 
examination  of  the  case. 

The  claim  of  title  of  the  Railroad  Company, 
whi^  the  Supreme  Court  of  Kansas  heldto  be 
no  title,  arises  under  two  Acts  of  Congresa 
nanting  land  to  the  Union  Pacific  Railway 
Company  and  Its  branches,  namely:  the  Act  of 
July  1,  1863,  12  Stat  at  L.,  488,  and  the  amend- 
atory Act  of  July  3, 1864,  13  Stat  at  L.,  366, 
and  another  Act,of  July  8, 1866, 14  Stat  at  t. ,  79. 

The  land,  the  title  to  which  Is  in  controversy 
in  this  suit,  ispartof  onodd  numbered  section, 
and  lies  within  ten  miles  of  tbe  Company's  road, 
and  the  title  of  the  company  to  it  when  it  made 
the  conveyance  to  Dunmeyer  was  perfect,  under 
the  grant  found  in  the  Acts  of  Congress  men- 
tioned, unless  Itcame  within  some  of  the  excep- 
tions contained  in  the  language  of  the  grant 
The  Supreme  Court  of  Kansas  based  Its  decision 
on  the  ground  that  It  did  come  within  the  lan- 
guage m  such  an  exception.  That  language  is 
as  follows: 

"Sec.  8.  And  be  it  furtber  enacted.  That 
there  be,  and  hereby  is,  granted  to  said  Com- 
pany, for  tbe  purpose  of  aiding  in  the  construc- 
tion of  said  railroad  and  tetcCTaph  line  and  to 
secure  speedy  transportation  oi  tbe  mails,  troops 
and  munitions  of  war  and  public  stores  there> 
on,  every  altcmnte  section  ofpublic  land,  desig* 
nated  odd  numbers,  to  the  amount  oS  five 
sections  per  mile,  on  each  side  of  said  railroad, 
on  the  bnc  thereof,  within  the  limits  of  ten 
miles  on  each  side  of  said  road,  not  sold,  re- 
served or  otherwise  disposed  of  by  the  United 
States  and  to  which  a  preemption  or  bomeetead 
claim  may  not  have  attached  at  the  time  the  C634] 
line  of  said  road  is  definitely  fixed."  An  ex- 
ception of  mineral  lands  followa  in  a  proviso 
which  does  not  affect  the  present  question. 

The  record  shows  tbot  on  July  3S.  1866,  Mil- 
ler made  a  homestead  entry  on  this  land  which 
was  in  every  respect  valid,  if  tbe  land  was  then 
public  land  subject  to  such  entry.  It  also  shows 
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that  the  line  nf  defli;Ite  location  of  the  com- 
pany's TOad  waa  first  filed  with  the  Commia- 
sioucr  of  the  Qeoera)  Land-Offlce  at  Wnshing- 
ton  September  31, 1806.  Tbis  cnlryof  Millci-'s, 
tlicrcf  ore,  brought  the  land  within  the  language 
of  the  exception  in  the  grant  as  land  to  which 
a  homestead  claim  bad  attached  at  the  time  the 
line  of  said  road  was  definitely  fixed.  For  we 
are  of  opinion  that  under  this  grant,  as  under 
many  other  grants  containing  the  same  words, 
or  words  to  the  same  purport,  the  act  whicit 
fixes  the  time  of  definite  locatino  is  the  act  of 
filing  the  map  or  plat  of  this  line  in  the  office 
of  the  Commissioner  of  the  General  Land-Ofilce. 

The  necessity  of  having  ceitaioty  in  the  act 
fixing  this  time,  is  obvious.  Up  to  that  time  the 
right  of  the  company  to  no  definite  section,  or 
part  of  section,  is  fixed.  Until  then  many  rights 
to  the  land  along  which  the  road  finally  ruus 
may  attach  which  will  be  paramount  to  that  of 
the  company  building  the  road.  After  this  no 
such  rif^hts  can  attiicu,  because  the  right  of  the 
Company  becomes  by  that  act  V(^ted,  It  is  im- 
portant, therefore,  uiat  this  act  fixing  these 
rights  shall  be  one  which  is  open  to  inspection. 
At  the  same  lime  it  Is  an  act  to  be  done  by  the 
Company.  Tlie  Company  makes  it  own  prelim- 
buiry  and  final  surveys  bj  its  own  officers.  It 
Bclects  for  itself  the  precise  line  on  which  the 
road  is  to  be  built,  and  it  is  by  law  bound  to  re- 
port its  action  by  filing  its  map  with  the  com- 
missioner, or,  rather,  in  his  ofDce.  The  line  is 
then  fixed.  The  Company  cannot  alter  it  60  as 
to  ailect  the  rights  of  any  other  part^.  Of 
course,  as  soon  as  possible,  the  commissioner 
ought  to  send  copies  of  this  map  to  the  registers 
ana  receivers  througli  whose  terntorv  the  line 
runs.  But  he  may  delay  this,  or  neglect  it  for 
a  long  time,  and  parties  may  assert  claims  to 
some  of  these  lands,  originating  after  the  Com- 
6851  P^°y  done  its  duty — all  it  can  do — by  plac- 
ing in  an  appropriate  place,  and  among  the  pub- 
lic records,  where  the  statute  Says  it  must  plr.ce 
It,  this  map  of  definite  location,  by  which  the 
time  of  the  vestiture  of  their  rights  is  to  be  de- 
termined. We  concede,  then,  tliat  the  filing  of 
the  map  in  the  office  of  the  conimis.it(iner  is  the 
act  by  which  "  the  line  of  the  road  is  deiii:itc1y 
fixed  under  the  statute.  Van  Wyck  v.  J{ue- 
Mi*.  100  U.  S.,  360  [XXVIL,  201]. 

It  is  strongly  argued,  by  counsel  for  plaintiff 
Id  error,  that  the  language  of  the  excepting 
daiise  in  the  third  section  of  the  Act  of  1862  is 
modified  or  repealed  by  certain  expressions 
found  in  section  4  of  the  amendatory  Act  of 
1804. 

That  section  is  intended  to  increase  the  grant 
of  land  made  by  the  Act  of  1863  to  double  the 
quantity  then  granted.  It  docs  tbis  b^  very  pe- 
culiar language.  It  wascvidently  designed  that 
the  n/?w  grant  should  relate  hack  for  its  date  to 
that  of  tJie  original  grant,  whereby  it  became 
retrospective  as  to  all  tlie  lands  added  bv  the 
new  Act.  It  says  that  "five"  in  the  old  Act 
shall  read  "teu'  where  the  number  of  sections 
are  mculioncd.  That  "  ten  "  shall  read  *'  twen- 
ty "  where  the  limits  within  which  the  section 
may  be  found  is  described  by  miles.  And  it 
says  that  the  term  '*  mineral  lands,"  in  the  ex- 
ception in  the  grant,  shall  not  be  construed  to 
mean  coal  or  iron  land;;.  Seeing,  however,  th.nt 
this  retrospective  grant  might  affect  rights  al- 
ready accrued  or  mitiatcd,  it  is  said  iu  imme- 


diate  connection,  and  In  the  same  section,  that 
"  Any  lands  granted  by  this  Act,  or  the  Act  to 
which  this  is  an  amendment,  shall  not  defeat 
or  impair  any  preemption,  homestead,  swamp 
land  or  other  lawful  claim,  nor  include  anv  gov- 
ernment reservation  of  mineral  lands,  or  toe  im- 
provements of  any  bona  fide  settler,  or  any  lands 
returned  and  denominated  as  mineral." 

It  is  difllcult  to  see  how  thislanguue,  the 
main  purpose  of  which  was  to  prercnt  this  retro- 
active grant  from  harming  any  kind  of  a  claim 
to  the  lauds  granted  which  had  taken  effect  be- 
fore the  statute  was  passed,  can  be  construed  as 
repealing  the  fundamental  clause  of  the  origi- 
nal Act,  in  which  the  character  of  the  grant  and 
of  its  exceptions  are  fully  defined. 

This  new  provision  may  make  other  excep  [8S 
tions  while  enlarging  the  grant,  and  was  un- 
doubtedly intended  to  add  further  safeguards 
to  the  settler,  and  further  protection  to  the  pub- 
lic. But  how  the  clause  can  be  supposed  to  nar- 
row the  original  exception,  or  to  be  a  substitute 
for  that  exception,  or  to  repeal  it,  is  not  readily 
to  be  seen. 

It  had  no  such  purpose.  It  had  a  very  dif- 
ferent purpose,  and  clearly  leaves  the  onginsl 
section,  which  It  changes  as  to  the  limit  of  the 
grant,  to  stand  as  to  the  exccpfion,  save  as  fur- 
ther exceptions  arc  added. 

Another  argument,  which  at  first  blush  ap- 
pears to  rest  on  a  stronger  foundation,  requires 
examination. 

The  reconl  shows  that  while  tlic  Company  did 
not  file  its  line  of  definite  location  until  about 
two  months  after  Miller  made  his  lioiiicstcnil 
entry,  it  did  designate  the  general  route  of  stiid 
road  and  file  a  map  thereof  in  the  General  Liir.'!- 
Office  .July  11  of^  the  same  year,  liSCC.  which 
was  fifteen  days  before  Miller's  homcst'-iid  entry. 
This  latter  map  was  filed  In  the  otlice  of  tlie 
register  and  receiver  on  the  2Cth  of  July,  ous 
dav  after  Miller  made  his  entry. 

It  is  argued  that  until  this  was  done.  Miller's 
riglit  of  entry  remained  unaffected. 

But  we  arc  of  opinion  that  the  duty  of  filing 
tbis  map,  as  required  hy  the  Act,  like  that  of 
the  line  of  definite  location,  is  performed  hj 
filing  it  in  the  General  Land-Ouice,  wliich  is 
filing  it  with  the  Secretary  of  the  Interior,  and 
that  whatever  rights  accrue  to  the  Company 
from  the  act  of  filhig  it,  accrue  from  filing  ft 
there. 

What  arc  those  rights?  This  fiction  does  not, 
like  the  filing  of  the  line  of  definite  location, 
vest  in  the  Company  a  right  to  any  specific  pi«» 
of  land.  It  establishes  no  claim  to  any  partic- 
ular section  of  Ifind  with  an  odd  number.  It 
authorizes  the  Secretary  to  withdraw  certain 
land  from  sale,  preemption,  etc.  What  if  he 
fails  to  do  this?  What  if  he  makes  an  order,  aa 
in  this  case,  withdrawing  a  limit  of  twenty-five 
miles  from  sale,  yet  permits  a  party  to  rater 
and  ol>tain  a  patent  on  some  of  this  landf  _ 

Without  answering  these  general  queKtions, 
we  proceed  to  show  tiiat,  by  the  statutes  under 
^^'h^ch  the  Company  claims  the  land,  the  act  d 
filing  Ibis  map  did  not  withdraw  the  land  from 
homestead  entry. 

By  the  Act  of  1862  U  is  *'  provided  that  with- 
in two  years  after  the  passage  of  this  Act  said 
company  shall  designate  the  general  route  of 
said  road,  as  near  as  may  be,  and  shall  file  a 
map  of  the  some  in  the  Department  of  the  In- 
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terior.  Trbereupon  the  Secretary  of  the  iDterlor 
shall  cause  the  lands  witfafai  fifteen  miles  of  said 
desl<;oated  route  to  be  withdrawn  from  pn- 
tmption,  pritate  entry  and  tale;  and  when  mj 
portions  of  aaid  route  shall  be  fliully  located, 
the  Secretury  shall  cause  the  said  lands  herein- 
before granted  to  be  surveyed  and  set  o£F,  as 
fast  as  mar  be  necessary,  for  the  purposes  hero- 
in named. 

At  the  time  of  the  passage  of  the  amendatory 
Act  of  18<i4,  the  general  route  of  the  road  had 
not  been  designated,  and,  therefore,  the  fifth 
section  of  that  Act  says  "  that  the  time  iFor 
designating  the  general  route  of  said  railroad, 
and  of  filing  the  map  of  the  same,  and  the  time 
for  the  completing  of  that  part  of  the  railroads, 
required  by  the  terms  of  ^id  Act  (of  1802),  of 
each  company,  be,  and  the  same  Is  hereby,  ex- 
tended one  year  from  the  time  in  mid  Act  des- 
ignated." 

It  appears  that  in  the  year  1866,  though  the 
time  for  the  designation  of  the  general  route 
had  expired  a  year  before,  it  had  not  yet  been 
<lono  or  completed.  To  relieve  the  company 
from  this  failure  to  comply  with  the  law,  Con- 
gress enacted  July  8,  1896.  "that  the  Union 
Pacific  RiUItot  Company,  Eastern  Divldon 
(which  is  the  branch  now  called  the  Kansas 
Pacific  Railway  Company),Is  hereby  authorized 
to  designate  the  general  route  of  their  said  road 
and  file  a  map  thereof,  as  now  required  by  law, 
at  any  time  before  '.he  first  day  of  December, 
ISQO,  and  upon  the  filing  of  said  map,  showing 
the  general  route  of  said  road,  the  lands  along 
the  entire  line  thereof,  so  far  as  the  same  may 
be  designated,  shull  be  reserved  from  mUe  fa^ 
order  of  the  Secretary  of  the  Interior." 

It  is  under  this  latter  statute  that  the  Railroad 
Company.uow  plitintiff  in  error,  filed  its  map  of 
B]  the  general  dcsigoation  of  the  route  in  the  De- 
mrtment  of  tbe  Interior,  July  11,  1866,  fifteen 
days  before  Miller's  entry. 

It  will  be  observed  that,  by  the  Act  of  1863, 
upon  the  filing  of  the  Company's  map  of  desig- 
nation of  its  ^ncrol  route,  the  Secretary  was 
required  to  withdraw  the  lands  within  fifteen 
miles  of  said  designated  route  from  "preemp- 
tion, private  entry  ajid  tals."  In  thetenoinology 
of  the  laws  concerning  the  disposition  of  the 
public  lands  of  the  United  States,  each  of  these 
words  has  a  distinct  and  well  known  meaning 
in  regard  to  the  mode  of  acquiring  rights  in 
these  lands.  This  Is  plainly  to  be  seen  In  the 
statutes  we  are  construing.  In  the  third  section 
or  granting  clause  there  are  excepted  from  the 
grant  all  lands  which  at  the  time  the  definite 
location  of  the  roud  is  fixed  bod  been  told,  re- 
served, or  otherwise  disposed  of,  and  to  which  a 
preemption  or  homestead  claim  had  attached. 
Here  sale,  preemption  and  homestead  claims 
are  mentioned  as  three  diUerent  modes  of  ac- 
quiring an  interest  in  tbe  public  lands, which  is 
to  be  respected  when  the  road  becomes  located, 
and  the  words  are  clearly  used  because  they 
were,  rhought  to  be  necessary.  But  a  sole  for 
monej  in  hand,  bv  ao  entry  made  by  the  party 
buyfrg,  is  throughout  the  whole  body  of  laws 
for  disposing  of  tlie  public  lands  understood  to 
mesD  a  different  thing  from  the  establishuient 
of  a  preemption  or  homestead  right  where  the 
party  sets  up  a  clouu  to  a  d^nite  piece  of  land, 
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and  Is  bound  to  build  on  it^  make  fences,  cultl* 
vata  and  reside  on  it  for  a  period  of  time  pre- 
scribed by  law. 

In  the  Act  of  1866,  after  the  Company  bad 
neglected  fox  four  years  to  make  this  designi^ 
tion  of  Uielr  general  route.they  were  allowed  six 
months  longer,  and  no  more,  to  file  their  map. 

The  statute  did  not  ^ve  the  Secretar>-  tho 
same  dIrcctions,wben  thisshould  be  done, which 
the  original  Act  of  1862  gave  him,  but  this  Act 
declared  that  tbe  lands  along  the  entii-o  line,  so 
fares  the  same  may  be  designated,  shall  be  re- 
served from  taie  by  order  of  Hie  Secretary  of  the 
Interior.  The  lands  were,  therefore,  to  be  1*0- 
served  from  sale  only,  and  not  from  preemption 
or  homestead  claims.  The  dropping  of  these 
words  in  the  later  enactment,  when  they  had 
been  carefully  inserted  both  In  the  excepting 
clause  of  the  original  graot,  and  in  tbe  diroo- 
tion  for  withdrawal  in  the  same  Act,  on  filing  [< 
tbe  designation  of  the  general  route,  is  sufficient 
of  itself  to  show  a  purpose  in  leaving  them  out 
of  the  reserving  clause  of  the  Act  of  1866. 

There  is,  however,  a  very  obvious  reason  for 
it.  The  Company  had  been  ncglii,'cnt  about 
filing  Ibis  map.  It  was  asking  further  lime  to 
do  so,  as  a  favor.  Congress  said :  We  will 
grant  you  six  months  more,  and  when  your 
map  is  filed  the  mere  purchaser  for  money  shall 
not  be  permitted  to  buy  within  the  limit  of 
your  general  route,    fic  inny  be  buving  for 

r Illation  on  tbe  rise  in  value  produced  br 
construction  of  your  road.  But  we  wiu 
no  longer  prevent  the  actual  settler,  who  resides 
upon  and  improves  this  land,  from  locating  OD 
it  and  establishing  a  right  either  under  tbe  pre* 
emption  or  the  homestead  law.  You  have  it  in 
your  power  to  put  an  end  to  this  as  soon  as  you 
will  by  filing  tbe  map  of  your  definite  location 
of  the  road  in  the  land-olfice.  Until  you  do 
this.tbc  actual  settler  shall  not  be  excluded  from 
these  lands. 

We  are,  therefore,  of  opinion,  in  view  of  all 
the  legislation  on  this  subject,  that  tbe  home- 
stead claim  of  Miller  had  attached  to  the  land 
in  controversy  when  the  line  of  the  company's 
road  was  definitely  fixed. 
Another  question  of  no  little  importance  arises 
from  the  fact  found  in  the  record,  that,  while 
Miller  mode  bis  homesteitd  entry  July  25, 18G6, 
and  entered  upon  the  land  witbiin  the  time  pre* 
scribed  by  law.eroctedahouse on ft,and brought 
his  family  to  live  on  it,  and  made  the  tract  liia 
home  until  the  spring  of  IbTO,  he  afterwanls 
abandoned  his  homestead  claim,  and  bought 
the  land  of  tbe  Railroad  Company,  and  paid  for 
it,  and  sold  the  land  and  transferred  the  certifi- 
cate of  sale  to  Dunmcyer,  who  obtained  the 
conveyance  from  the  Company.  After  all  tliis. 
Miller's  homestead  entry  was  canceled,  no 
doubt  with  I>unmeycr*s  consent,  and  Q.  B.  Dun- 
meyer  made  a  homest(»d  entry  which  the  land 
department  held  to  be  valid. 

It  is  argued  by  tbe  Company  that,  althou";h 
Miller's  homestead  entry  bad  attached  to  the 
land,  w^ithiu  the  meaning  of  the  excepting 
clause  of  tbe  grant,  before  the  line  of  definite 
location  was  filed  by  it,  yet  when  Miller  aban- 
doned his  claim,  so  that  it  no  longer  existed, 
the  exception  no  longer  oiwrated,  and  the  land 
reverted  to  the  Company— that  the  grant  by  iu 
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Inherent  force  re-afserted  itself  and  extended  to 
or  covered  the  land  aa  though  it  had  never 
been  within  the  exception. 

We  are  xmable  to  perceive  the  force  of  this 
Moposidoa.  The  land  granted  Congress  was 
from  its  very  character  and  florroundings  un- 
certain in  many  respects,  until  the  thing  was 
done  which  should  remove  that  uncertainty  and 
give  precision  to  the  grant  Wherever  the  road 
might  go,  the  grant  was  limited  originally  to 
five  sections,  and,  hy  the  amendmeDt  of  1864, 
to  ten  sections  on  each  side  of  it  within  the  limit 
of  twenty  miles.  These  were  to  be  odd  num- 
bered sections,  so  that  the  even  numbered  sec- 
tions did  not  pass  by  the  grant.  And  these  odd 
Dumbcred  sections  were  to  be  those  "  not  sold, 
reserved  or  otherwise  disposed  of  by  tlie  United 
States,  and  to  which  a  preemption  or  home- 
stead right  had  not  attached  at  the  time  the  line 
of  said  road  is  definitely  fixed."  When  the  line 
was  fixed,  which  we  have  already  said  was  the 
act  of  filing  this  map  of  definite  location  in  the 
General  Luid-Olflce,  then  the  criterion  was  es- 
tablished by  which  the  lands  to  which  the  rond 
had  a  richt  were  to  be  determined.  Topograph- 
ically, wis  determined  whicli  were  the  ten  odd 
sections  on  each  side  of  that  line  where  the  sur- 
veys had  then  been  made.  Where  they  had  not 
been  made,  tliis  determination  was  only  post- 
poned  until  the  survey  had  been  made.  This 
oling  of  the  map  of  deflnite  location  furnished 
also  the  means  of  determining  what  lands  hod 
previously  to  that  moment  been  sold,  reserved 
or  otherwise  disposed  of  by  the  United  States, 
and  to  which  a  preemption  or  homestead  claim 
bad  attached;  for,  by  examining  the  pints  of 
tills  land  in  the  office  of  the  register  and  re- 
ceiver, or  in  ihc  General  Land-Olfice,  it  could 
madily  have  been  seen  if  aaj  of  the  odd  sec- 
tions within  teu  miles  of  the  Hue  had  been  sold , 
or  disposed  of,  or  reserved,  or  a  homestead  or 

Frecmption  claim  had  attached  to  any  of  them. 
Q  regard  to  all  such  sections,  they  were  not 
granted.  The  express  and  unequivocal  lan- 
guu^  of  tiie  statute  is,  that  the  odd  sections 
not  la  this  condition  are  granled.  The  grant  is 
[641]  limited,  by  its  clear  meaning,  to  the  other  odd 
sections,  and  not  to  these. 

No  attempt  has  ever  been  made  to  Include 
lands  reserved  to  the  United  States,  whidi  res- 
ervation afterwards  ceased  to  exist,  within  the 
grant,  though  this  road,  and  others  with  grants 
m  similar  language,  have  more  than  once  passed 
through  military  reservations  for  forts  and  other 
purposes,  which  have  been  given  up  or  aban- 
doned as  such  reservations,  and  were  of  great 
value.  Nor  is  it  understood  that,  in  any  case 
where  lands  had  been  otherwise  dispoKd  of, 
their  reversion  to  the  government  brought  them 
within  the  grant. 

Why  should  a  different  construction  apply  to 
lands  to  which  a  homestead  or  preemption  right 
bad  attached?  Did  Congress  mtend  to  say  that 
^e  right  of  the  Company  also  attaches,  and 
whichever  proved  to  be  the  better  right  should 
obtain  the  Und? 

The  Company  had  no  absolute  right  until  the 
road  was  built,  or  that  port  of  it  which  came 
through  the  land  in  question.  The  homestead 
man  had  five  years  oi  residence  and  cultivation 
to  perform  before  his  right  became  absolute. 
The  precmptor  had  similar  duties  to  perform  in 
regard  to  cultivation,  residence,  eta,  for  a 
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shorter  period,  and  then  payment  of  the  price  of 
the  land.  It  is  not  conceivable  that  Congress 
intended  to  place  these  parties  as  contestants  tor 
the  land  with  the  right  in  each  to  require  proof 
from  the  other  of  complete  performance  of  tts 
obligation.  Least  of  all  is  it  to  be  supposed 
that  it  was  intended  to  raise  up,  In  antwonian 
to  all  the  actual  settlers  on  the  soil  whom  H 
had  hivited  to  its  occupation,  this  ercat  Corpo- 
ration, with  an  interest  to  defeat  their  claims, 
and  to  come  between  them  and  the  government 
as  to  the  performance  of  their  obligations. 

The  reasonable  purpose  of  the  government 
undoubtedly  is  that  which  It  exprrasod,  name- 
ly: while  we  are  giving  liberally  to  the  RailToad 
Company,we  do  not  give  any  lands  we  have  al- 
ready sold,  or  to  which,  according  to  our  laws, 
we  have  permitted  a  preemption  or  bomestead 
right  to  attach.  No  ng^t  to  such  land  passes 
by  tliia  grant.  No  interest  in  the  Railroad  Com- 
pany attaches  to  this  land  or  is  to  be  founded  on 
tliis  statute.  Such  is  the  clear  and  necessary  ^64X1 
meaning  of  the  words  that  there  is  granted 
every  alternate  section  of  odd  numbers  to  which 
these  rij^bts  have  not  attached.  It  necessarily 
means  that,  if  such  ri^^ts  have  attached,  they 
are  not  granted. 

Though  the  precise  question  here  presented 
may  not  have  been  previously  decided  by  this 
court,  we  are  of  opinion  that  the  prirndplea 
which  should  govern  it  have  been  acted  on 
other  cases. 

In  HmkaU  v.  Sanger,  82  U.  8.,  701  [XXIII., 
789J,  the  Western  Pacific  Rnilrond  Company, 
which  by  subsequent  legislation  of  Congress  lio- 
came  entitled  to  the  benefits  of  the  Acts  of  1803 
and  1864,  already  discussed,  liaving  filed  a  map 
of  definite  location,  obtained  from  the  Uuitcd 
States  a  patent  for  lands  supposed  to  be  includ- 
ed  In  its  grant  The  land  in  controversy,  how- 
ever, was  within  the  boundaries  of  a  claim  un- 
der a  Klexican  grant,  which  had  been  regularly 
presented  and  prosecuted  by  appeal,  and  was 
finally  rejected  February  18, 1865.  The  Imc  of 
the  route  of  tfae  company's  rond  hod  been  hied 
before  this,  and  the  order  withdrawing  the  land 
from  private  entrv  had  bees  made. 

The  argument  In  favor  of  the  company  was. 
that  the  deddon  that  the  Mexican  dium  wis  in- 
valid restored  the  land  to  the  operation  of  the 
grant  to  the  railroad  company,  and  that  the 
patent  issued  to  the  company  was  v^lid.  But 
the  court  held  ttiat  the  land  never  became  sub- 
ject to  the  grant,  and  tiiat  the  holder  of  a  sub- 
sequent patent  from  the  United  States  had  tha 
superior  titie. 

A  similar  decision  was  made  at  the  same 
term  in  the  case  of  the  Leavenworth  R.  R.  Ch.  v. 
U,  8.,  93  U.  8.,  783  [XXIII.,  684],  to  tiie  effect 
that  the  purchase  by  the  United  States  of  Osage 
lands  of  the  Indians,  after  a  similar  grant  to 
that  company,  did  not  make  it  subject  to  the 
nt  of  1868  of  every  alternate  section  along 
line  of  the  road. 
It  is  said  that  the  case  of  the  Water  AM,  Cb. 
V.  Bftgbev,  90  U.  6.,  16S  [XXIV..  621],  should 
control  the  decision  of  this,  and  undoubtedly 
there  are  some  analogies  between  them. 

That  case  grew  out  of  the  Act  of  Congress  of 
Sfarcb  8,  im,  10  Stat,  at  L.,  244,  which,  in 
providing  for  the  system  of  suryeyingand  (Us-  [6431 
posing  of  the  government  lands  In  (wifomia, 
gave  to  that  State,  as  it  had  done  to  othtfs, 
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every  sixteenth  ncd  tbirty-slxth  section  of  a 
township  for  school  purposes.  No  public  sur- 
veys haa  at  that  time  been  made,  and  there  was 
no'pTotubllity  that  they  could  be  made  as  fast 
as  the  tide  01^ emigration  would  fill  the  country 
witb  settlers  on  these  lands.  To  encourage  these 
settlers  and  protect  them  against  this  grant  of 
the  school  lands,  it  was  provided  in  mat  Act 
"  that  where  any  settlement  by  the  erection  of 
«  dwell]ng'tu>use,  or  the  cultivation  of  any  por- 
tion of  the  land,  shall  be  made  on  the  riztcenth 
or  tbirty-dxth  sections  before  the  same  shall  be 
surveyed,  or  where  such  sections  may  be  re- 
served for  public  uses  or  taken  by  private  par- 
ties, other  lands  shall  be  selected  by  the  proper 
authorities  of  the  State  in  lieu  thereof." 

Bugbcy  had  made  a  settlement  on  one  of  these 
sections,  and  was  there  when  the  survey  of  the 
land  was  completed,  Stay  19. 1860,  but  he  nev 
er  made  any  declaration  of  that  fact  or  sotight 
to  establish  any  right  by  reason  of  this  settle* 
ment  under  the  Act  of  1853,  or  under  the  gen- 
eral preemption  law,  and  the  register  of  the 
land-office  certified  to  the  state  land-office,  on 
the  28th  of  September,  1866,  that  no  claim  bad 
been  filed  to  this  section  sixteen,  except  by  one 
Hancock,  afterwards  abandoned. 

On  the  33d  of  April,  1867.  Bugbey  purchased 
of  the  State  the  part  of  the  section  on  which 
the  premises  in  controversy  io  that  suit  were  sit- 
uated, and  took  a  patent  for  it. 

An  Act  of  Congress  of  July  36.  1866,  gave 
the  right  of  way  for  ditches  and  canals  in  all 
public  lands  when  they  were  recognized  by 
local  customs,  laws  and  decisions  of  the  courts, 
and  the  water  and  mining  compauy.  having  run 
their  canal  tbrongh  this  land,  asserted  the  right 
to  do  so  under  this  statute,  which  Bugbey  resist- 
ed. This  court  said  that,  if  the  title  to  the  land 
was  in  the  United  States  at  the  passage  of  the 
Act  of  July  26,  1866,  it  conferred  the  right 
claimed  as  agninst  Bugbey,  who  purchased  of 
the  State  in  1867.  But  it  further  held  that  the 
title  was  then  in  the  State  of  California,  for  the 
reason  that  Bugby  bod  never  asserted  any  claim 
as  a  prccmptor,  but  had  recognized  the  right  of 
the  State  and  purchased  of  toe  State,  and  was 
then  relying  qn  his  patent. 
[644]  The  reasoning  of  the  court  was  not  elaborat- 
ed, but  it  is  clear,  by  its  reference  to  the  case  of 
Sherman  v.  Buiek,  93  U.  S.,  209  [XXIU.,  849J. 
which  it  distinguishes  from  Bugbe^t  Que  by 
showing  that  Buick  had  prosecuted  his  right 
of  preemption  by  asserting  and  perfecting  bis 
claim  in  the  United  States  Land-Offlce.  that 
Bugbey 's  failure  to  assert,  at  any  time  or  in  any 
place,  any  right  growing  out  of  bis  settlement 
ou  the  land  prevented  the  mining  company 
from  asseiting  that  the  title  was  in  the  United 
States  when  tbe  Act  of  July  36. 16C6,  was  en- 
acted. It  passed  by  tbe  Statute  of  1858  to  Ibe 
State,  and  was  ascertained  to  be  a  sixteenth  sec- 
tion by  the  survey,  the  filing  of  which  perfect- 
ed the  title  to  the  State,  unless  a  right  of  pre- 
emption was  asserted  and  proved  to  be  in  exist- 
ence at  that  time.  Ko  such  claim  was  ever 
made,  and  the  title  passed  to  the  State. 

In  the  case  before  us,  a  claim  was  made  and 
filed  in  the  land-office,  and  there  recognized, 
before  the  line  of  the  Company's  road  was  lo- 
cated. That  claim  tras  an  existing  one  of  pub- 
lic record  in  favor  of  W\\a  when  tbe  map  of 
plaintiff  in  error  was  filed.  In  the  language  of 
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tbe  Act  of  Congress,  this  homestead  claim  had 
attached  to  the  land,  and  it  therefore  did  not 
pass  by  the  grant 

Of  all  the  words  in  the  English  knguage,  this 
word  attacked  wosprobaUy  the  best  thw  could 
have  been  used.  It  did  not  mean  mere  settle- 
ment, residence  or  cultivation  of  tbe  land,  but 
it  meant  a  proceeding  in  the  proper  land-ofllce. 
by  which  the  inchoate  right  to  the  land  was  in- 
itialed. It  meant  that  by  such  a  proceeding  a 
right  of  homestead  had  fastened  to  that  land, 
which  could  ripen  into  a  perfect  title  by  future 
residence  and  cultivation.  With  tbe  perfonn- 
ance  of  these  conditions  the  Company  bad  noth- 
ing to  do.  The  right  of  the  homestead  fanving 
attached  to  the  land,  it  was  excepted  out  of  tbe 
grant  as  much  as  if  in  a  decu  it  had  been 
excluded  from  the  conveyance  by  metes  and 
bounds. 

The  difference  In  the  two  coses  Is  obvious. 
2K«  jttdffmerU  of  the  Supreme  Court  of  the 
State  of  Kansas  ia  afflrmed. 
True  copy.  Test: 

Jamee  H.  HoKennor,  Clerk,  Sup.  Court,  U.  8. 
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Action  to  redeem^iaMilg  for  rent*  and  utetf 
pr^pertlf—^e^  tf  tender— tender^  le/ten  good. 


1.  In  an  action  to  redeem  property  by  the  par- 
leot  of  a  loan  secured  by  a  convoj-anoe  In  t£e 
nature  of  a  mortgage  and  to  compel  a  reoonvey- 


aoce,  where  the  property  was  open,  uniaclosed,  and 
without  bufldlDfTS,  and  defendant's  ponacssloa  was 
merely  oonstruouve,  heshould  not  be  charged  any- 


jm«  L    _ .  _  _ 
2.  A  sum  equal  to  tbe  Interest  on  the  money  bor- 


thinft  for  Its  use. 

__  .      equ  .  -  -  - 

rowed,  shoula  not  In  suob  case  be  allowed  as  retiL 
wbere  tbe  pooBeaslon  was  worth  oothlnff,  nor  shonld 
damages  be  reoovoed  far  a  declination  In  value  of 
the  property. 

8.  If  ue  borrower  had  made  a  regular  and  lawful 
tender  of  tbe  amount  dae.  tatereet  would  have 
ceased  to  run  against  him. 

4.  Io  order  to  make  a  tender  that  would  have 
caused  the  Interest  to  cease,  he  should  bnve  ascer- 
tained for  himself  the  sum  due,  or  have  fixed  upon 
a  sum  which  wna  suffldeDt,  and  then  tnadea  formal 
tender  by  counting  out  or  offering  that  sum  to  the 
lender,  distinctly  and  directly  as  a  tender,  and 
should  have  kepi  the  tender  good. 

[No.  756.] 

Argued  Jan.  X7, 1886.     Decided  Mar.  t,  1885. 

APPEAL  from  the  Supreme  Court  of  the  Dis> 
trict  of  Columbia. 
The  histniT  and  facts  of  the  case  appear  in  the 
opinion  of  the  court. 

Mesm.  R.  T.  Merrick,  T.  T.  Critten- 
den. M.  F.  Morria  and  LutJier  H.  Pike,  for 
appellant. 

Met»r».  Albert  G.  Riddle  and  & 
Davie,  in  person,  for  i^pellee. 


NoTs.— fPho  4s  entttled  to  redeem  from  tAs Uent^a 
mtyrtgage.  Bee  note  to  Noyes  v.  Hall.  07  U.  8.,  XjClV., 

«». 

Action  to  have  deed  deOared  a  mortgaae.  See  not* 
to  Conway  v.  Alexander.  11  C.  S.  (7  Cnuicb).  218. 

AHvt  evMenee  admb»itile  to  show  de«d  a  tnorioage. 
See  note  to  Uugboa  v.  Edwards.  «S  U.  8.  (•  Wheat.). 
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JvtHee  KOler  delivered  the  oi^ion  of 
the  court: 

This  case  was  before  ua  at  the  October  Term, 
1877,  and  the  question  then  was  whether  certain 
insUiimeots  of  writing,  made  by  Peugh  to 
Davis,  constituted  an  absolute  conveyance  of 
lots  in  the  District  of  Columbia,  or  were  In  the 
nature  of  a  mortgage  securi^  for  loan  of  money. 
The  court  was  of  opidoo  that  on  all  the  Au^  of 
the  case  iho  latter  was  the  true  constructkm  of 
the  transaction  between  the  parties. 

Tlie  court  below  was  directed  to  permit  the 
plaintiff  Peuffh  to  redeem  the  property  by  the 
payment  of  the  loan,  with  interest  at  six  per 
cent  per  annum,  and,  as  It  appeared  that  the  de- 
fendant had  taken  possession  of  the  propertv.  it 
was  said  in  the  opinion  that  he  "sboula  be 
chuged  with  a  reasonable  sum  for  the  use  and 
occupation  of  the  premises  from  the  time  he 
took  possession  in  1865,  and  allowed  for  the 
taxes  paid  and  other  necessary  espenses  in- 
curred by  him."   96  U.  8..  833  [XXIV.,  776]. 

Upon  the  return  of  the  case  to  the  Supreme 
Court  of  the  District  of  ColumbIa,it  was  referred 
to  an  auditor  to  ascertain  the  sam  necessary  to 
redeem  on  that  basis.  Two  reports  were  made, 
neither  of  which  was  entirely  acceptable  to  the 
parties  or  to  the  court,  whiui  finally,  by  a  de- 
cree in  Qeneral  Term,  allowed  nothmg  for  use 
and  occupation  by  defendant,  but  did  make  an 
allowaoce  for  a  sum  received  from  the  United 
States  for  its  use,  after  deducting  from  this 
latter  sum  the  amount  paid  to  an  agent  for  its 
oollectian. 

The  appellant  assigns  for  error  that  no  allow- 
ance was  made  him  for  the  use  and  occupation 
by  defendant. 

Ttie  reply  to  this  is,  that  he  never  used  and  oc- 
[544]  cupied  it  or  received  any  rents,  except  the 
amount  for  which  he  is  charged  as  received 
from  the  goraniment. 

The  kKB  were  open,  unincloeed,  with  no 
buildings  on  them,  and  no  actual  pcMsession  or 
use  at  them  was  had  by  ^e  defendant.  His 
possession  was  merely  constructive  under  his 
mterpretation  of  the  contract,  that  the  land  was 
his  own.  The  witnesses  say  it  was  worth  noth- 
ing in  its  actual  condition,  and  no  evidenoe  is 
given  to  the  contrary. 

It  Is  u^;ed  thata  sum  equal  totbeintercst  on 
the  money  borrowed  by  PeuTb  should  be  al- 
lowed OS  rent,  or  for  occupaii^.i,  from  the  time 
Davis  asserted  his  ownership  and  posses^^ion. 
We  can  see  no  rcnson  for  this,  and  it  would 
have  been  in  conflict  with  the  instruction  con- 
tained in  the  opinion  of  this  court  that  be 
"should  be  charged  a  reasonable  sum  for  the 
use  and  occupatioD."  If  this  was  worth  noth- 
ing, that  was  the  end  of  that  matter. 

It  is  sold  that  during  the  period  In  question 
the  land  rapidly  rose  in  value  and  afterwards 
declined ;  that  Feuirb  could  have  sold  it,  and 

Erobably  was  offered  n  sum  for  it  which  would 
ave  left  him  a  large  profit;  and  that  be  ought 
in  tliis  tmosaction  to  set  off  this  loss  against  the 
amount  he  must  pay  to  redeem. 

This  is  not  allowance  for  use  and  occupritlon. 
It  is  damages  for  a  tort.  It  cannot  be  recovered 
In  this  suit  if  It  could  be  recovered  in  nny. 

The  short  answer  to  all  this  is,  that  Mr. 
Peugh  owed  the  money  he  bnd  bori-nwed  from 
Davis.  What  he  Is  now  claiming  in  the  original 
suit,  is  the  ii£ht  to  pay  the  money  and  have  « 
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reconveyance  of  the  land.  Nothing  hindered 
during  all  this  time,  that  he  should  pay  this 
money;  and  If,  as  he  alleges,  Davis  denied  his 
right  to  do  so,  then  he  should  have  made  a  reg- 
ular and  lawful  tender  of  the  amount  due. 

If  be  had  done  so,  the  interest  would  have 
ceased  to  run  against  him,  andtheamount  that 
he  is  now  requued  to  pay  would  have  been  di- 
minished by  more  than  one  half. 

A  lame  attempt  Is  made  to  show  that  he  did 
make  this  tender.  Some  evidence  is  offered  that 
he  told  Davis  he  was  ready  to  account  with  him 
and  pay  what  was  due,  and  that  he  bad  the 
money  with  him. 

But  in  Older  to  make  a  tender  that  would  haw  rKM-i 
caused  the  interest  to  cease,  he  should  bave  as- 
certained  tut  himself  the  sum  due.  or  have  fixed 
upon  a  sum  which  was  sufficient,  and  then  made 
a  formal  tender  by  counting  out  or  offering  that 
sum  to  Davis  distmctly  ana  directly  as  a  tc-nda. 

The  fact  that  he  did  not  do  this  is  the  answer 
to  all  that  be  now  claims  in  this  court  He  has 
been  permitted  to  redeem.  His  own  assertion  of 
that  nght  has  been  allowed  him;  but  if  be  ever 
had  this  money  and  was  ready  and  willing  to 
payit,  he  did  not  do  so.  Hedidnot  produce  w 
showlt  Hedidnotflxtheamounthewnsrcady 
to  pay;  but  he  took  the  monej;  away  with  him, 
ana  used  it  himself,  and  there  is  no  luirdsbip  in 

niiring  him  to  pay  six  per  cent  interest  on  it 
e  wishes  to  redeem  the  lots. 
T/ie  decree    the  Supreme  Court  of  Ms  JXatriet 
ia  termed, 
Traaoapj.  Tost: 

Jamos  H.  McKraner,  Clerk,  Sup.  Court,  TT.  & 


CORNELIUS  GUMBEL.  nff.  in  Err., 
«. 

JOHN  R.  O.  PITKIN,  Uiiited  States  Mah- 
bhal. 

CBoe  S.  a.  Bopott^  ed..  SU-SCn.) 

Tfanf  ef  alignment  of  error» — Riiia  8— final 
judgmeni,  what  u— prior  attaehiMnt  ^  good» 
—nteeuarp  namet  of  parties. 

1.  A.  wilt  of  emrwfl]  sot  be  dlml^M  for  want 

of  JiuMtctlOQ  \^  reuon  of  a  fftiluiv  to  annex  On-r^ 
to,  or  retu-m  tlMi^wtttu  a-a  aaismnieat  of  cm  .r*. 

ft.  ifaileBdbamtnqulniiiooprofBHtvttmeucof 
ervor»lnU]«tii^jBKrlbi,  when  noauota  ■iwigiiiannt 
yrta  ■Clccl  In  the  eourt  neiow. 

a.  Wheix?.fDBatut)DmB0tn3uttCDUrtoCtb«DtiU 
e<i  SraU-fl.a  writ  of  attaunwnt  traa  tasued  and 
li  vk'iUin  ffOodB and  ibe raantafiJ  look  pu&^^iHStiEi  of 
tham.  aad  a  oi^dltar  iDtervoned  by  |H?lItloii,  AJlev- 
late  tbat  tL  seizure  under  A  vtK  of  tbc  Stntu  Oomt  m 
biH  rurat  had  been  nuOa  br  the  vbOriir  beni«  Ua 
mnnilial'K ic^.ud  MclalcaedaiirUtrUr viUeaon 

ff**ie.  u  to  wSJch  WlHW  ^  i^ttoi  wHfcof  error. 
TLe  ord«F  dtecrllHillnr  tbe  pnKnUtiiC  (be  !»lo.  is 
also  final. 

4,  Where  tbe  writ  of  error  irlvcs  aU  the  nunee  of 
tbc  partica  as  tbov  are  found  in  the  record,  this 
court  la  not  at  liberty  to  Indulge  tbo  presumption 
thot  thoro  were  othere  who  were  parties,  and  ai»- 
mias  the  writ  because  they  are  not  named  there!  a. 


Nora.— Portia  to  error,  who  necestarv.  See  note 
to  Owings  V.  Kincannon,  82  V.  S.  (T  Pet.),  3». 

No  one  tnU.  parties  to  Ute  record  can  be  heard  on 
avpeai  or  writ  of  error.  See  noU  to  Uanison  t. 
Klxon,UV.8.(9Fet.),lB8. 
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Olie  Protector,  11  Wall^  8S.  and  Bmltb  t.  Clark,  1£ 
How.,  21,  dlatlngulshed. 

[No.  1100.] 

SubmitUd  Jan.  £6, 1886.   Decided  Mar.  t,  1885, 

IN  ERROR  to  the  Circuit  Court  of  the  Uoited 
States  for  the  Eastern  District  of  Louisiana. 
The  histor7  and  facU  of  the  case  aufiSdeotlr 
•ppear  in  the  opinion  of  the  court. 
On  motion  to  dismiss. 

Mr.  Thomas  J.  Semmest  for  defendants 
In  error,  in  support  of  motion: 

The  failure  to  aenre  the  writ  of  error  br  lodg- 
ing a  copy  with  the  derk,  entitles  def  enosnts  to 
dismiss. 

Wood  T.  ZAb,  4  Cranch.  161 . 

The  new  rules  adopted  in  January,  1884,  are 
evident^  designed  to  enforce  section  997,  R.  S. 

Rule  8.  sec.  1;  Rule  21,  sec  4;  Mieaa  v. 
WiUiama,  104  U.  8., 556  (XXVI..  843). 

Tlie  failure  to  state  the  names  of  the  defend- 
ants in  error  is  fatal,  especially  as  the  Irregu- 
larity cannot  be  cured  by  an  inspection  of  the 
record. 

Th*  Proteeior,  1 1  Wall.,  82  ffl8  U.  B. ,  XX.,  47). 

The  right  to  amend,  sec.  1009,  B.  8. ,  is  within 
the  discretion  of  the  court. 

Pearson  v.  YeiodaU,  95  U.  S.,  294  (XXTV., 
436);  Moare  v.  Simonda,  100  U.  8. ,  145  (XXV., 
590). 

The  plaintiff  in  error  ioterrened  in  the  soltof 
Soffimmer  Bro/fkgn  t.  J>rtigfM,  to  assert  his 
rlgnts  to  a  fund  In  the  baocu  of  the  Marshal, 
claiming  a  preference  orer  other  creditors,  be- 
cause he  had  made  the  firstselzure  of  the  goods, 
the  sale  of  which  had  produced  the  fund. 

A  judgment  in  snchftcase cannot bereriewed 
on  writ  of  error. 

GtirtU  V.  Petitpain,  18  How.,  109  (59  IT.  S., 
XV..  280);  Hazard  v.  Lombard,  9  How.,  580. 

It  is  the  fact  of  seizure  whidi  gives  the  lien, 
•ndpriority  of  seizure  gives  the  preference. 

^pp  V.  Qtover,  16 La,  Rep.,  461;  Sarmm  v. 
Jvge,  0  La.  Ann.,  768;  litfta  t.  OtrraOine,  8  La. 
Ann.,  430. 

The  court  finds  that  no  seizure  was  made  by 
tiie  sberill;  the  finding  of  this  ultimate  fact  h 
conclusive. 

Nom'i  T.  Jackaon,  9  WaU.,  127  (76  D.  B., 
XIX.  609). 

Meaan.  Chas.  F.  Buck  and  €(eo.  H. 
Braughn,  for  plaintiff  in  error,  contra. 

Mr.  Juaiiee  Uiller  delivered  the  opinion  of 
the  court: 

A  motion  is  made  to  dismiss  the  writ  of  error 
In  this  case  on  the  following  grounds: 

1.  Tbewritoferrorvrasneverservedby lodg- 
ing a  copy  thereof  with  the  clerk  of  the  court. 

2.  No  assisrament  of  errors  was  transmitted 
with  the  record,  as  required  by  the  rules  of  the 
court  and  by  section  997  of  the  Revised  Statutea 

8.  The  writ  of  error  does  not  set  forth  the 
names  of  the  members  of  the  several  firms  men- 
tioned in  the  writ  as  defendants,  and  there  Is 
nothing  in  the  record  by  which  this  irregularity 
may  be  corrected. 

4.  The  original  petition  demands  restoration 
of  the  goods  seized  by  the  Slarshol  to  the  sher- 
iff, on  Uie  ground  of  previous  seizure  by  that 
offlcerundcr  an  attachment  emanating  from  the 
State  Court;  the  amended  petition  abandons 
that  ground,  and  goes  for  {wiority  in  the  dis- 
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tribution  of  the  pVoceeds  of  sale  In  the  Mar- 
shal's hands,  the  result  of  an  order  of  sale 
dente  lite:  such  a  petition  is  a  mere  rule  or  mo- 
tion for  distribution  of  proceeds,  and  a  judg- 
ment rendered  thereon  is  not  reviewable  by  writ 
of  error. 

As  to  the  first  of  these.  It  appears  to  be  un- 
founded in  fact,  as  the  record  now  before  us 
shows  that  the  writ  was  filed  in  the  Circuit 
Court  June  14,  1884,  and  is  so  marked  over  the 
signature  of  the  clerk. 

The  second  ground  is  met  by  the  decision  of 
this  court  in  the  case  of  the  School  Dialriet  v. 
HaU.mXS.  B.,428  [XXVn.,S87],  where  it-ls 
said  that  "a  writ  of  error  will  not  be  dismissed 
for  want  of  jurisdiction  tiy  reason  of  a  failure 
to  annex  thereto  or  return  therewith  an  assign- 
ment of  errors  pursuant  to  the  requirements  of 
section  097  of  the  Revised  Statutes."  Nor  does 
Rule  8  require  a  copy  of  assignment  of  errors  in 
the  transcript  when  no  such  assignment  was 
filed  in  the  court  beiow. 

The  fourth  ground  of  dismissal  Is  equally  un* 
tenable. 

The  record  shows  that  a  large  number  of  the 
creditors  of  Joseph  Dreyfus,  of  the  City  of  New 
Orleans,  sued  him  in  the  Circuit  Couil  of  the 
United  States,  and  in  those  actions,  or  in  one 
of  tbem,  a  writ  of  attacbmant  was  issued  and 
levied  on  the  goods  of  Dreyfus  by  the  Marshal, 
who  took  possession  of  them. 

In  this  action  Oumbel  intervened  by  petition, 
as  he  was  authorized  to  do  1^  the  laws  of 
Louisiana,  and  by  the  decision  of  this  court  in 
Fhraeman  v.  Zfiwftf,  34  How. ,  450  £65  U.  8. ,  XVI. , 
749],  alleging  that  a  seizure  under  a  writ  of  the 
State  Court  m  his  favor  had  been  mode  by  the 
sheriff  before  the  Marshal's  levy,  and  he  claimed 
a  priority  of  lien  on  those  goods.  The  goods  rtABi 
were  sold  under  an  order  of  the  Circuit  Court  ^*'**1 
pcTidente  lite,  and  the  proceeds  distributed  to 
other  parties,  and  Oumbel's  intervention  dis- 
missed on  the  ground  that  the  sheriff  had  made 
no  seizure  prior  to  that  of  the  Marshal. 

The  order  dismissing  Gumbel's  intervention 
disposes  of  his  righta,  and  is  a  final  judgment 
as  to  that  issue,  as  to  which  be  has  a  right  to 
a  writ  of  error.  The  order  distributing  the  pro- 
ceeds of  the  nie  Is  also  final,  aa  It  disposes  of 
the  fund. 

As  regards  the  third  ground  for  dismissal,  the 

case  Is  not  so  clear. 

This  court  has  undoubtedly,  from  the  cose  of 
DeneaU  v.  ^ump,  8  Pet.,  526,  to  that  of  Tha 
Protector.  11  WiJl.,  82  [78  U.  8..  XX.,  47],  held 
that  all  the  parties  to  the  judgment  must  be 
named  in  the  writ  of  error,  and  that  the  use  of 
the  name  of  one  of  the  parties,  with  the  addition 
of  the  words  "and  others."  as  "Joseph  W. 
Clark  and  others,"  does  not  satisfy  the  require- 
ment, but  on  the  contrary  shows  that  there 
were  parties  to  the  judgment  or  decree  in  the 
inferior  court  who  are  not  named  iu  the  writ. 
It  is  upon  this  ground  that  the  judgment  in  the 
case  of  Smith  v.  Clark  and  othert,  13  How.,  21, 
is  distinctly  placed  by  Ghi^  Juaiiee  Taney  in 
the  opinion. 

In  the  case  of  The  Protector  {aupra},  the  ap- 
peal WHS  iiiken  in  the  name  of  William  A.  Free- 
bom  &  Co. ,  while  the  record  showed  that  WUl- 
iam  A.  Freeborn,  James  F.  Freeborn,  ud 
Henry  P.  Gardner  were  the  libelants. 

In  this  court  counsel  insisted  that  the  objec- 
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tion  was  DOt  fatal,  and  that 'the  appeal  might 
be  amended,  but  the  court  held  otherwise  and 
dismissed  the  appeal. 

In  the  present  case  the  defendants  are  named 
in  the  writ  in  almost  every  instance  by  such  des- 
IsnaUons  as  B.  Drevfus  &  Co.,  Coming  &  Co., 
John  Osbom,  Son  &  Co.,  and  so  on. 

We  should  have  no  hesitation  now,  under 
flection  1005  of  the  Bevisiou,  which  became  a 
law  by  the  Act  of  Juno  1,1872,  after  the  case  of 
The  Protector  was  decided,  to  permit  the  plaint- 
iff in  error  to  amend  If  there  was  anything  to 
amend  by. 

But  the  traiucrtpt  of  the  record  before  us 
ahowa  that  these  parties  came  into  the  Circuit 
[549]  Court  as  defendants  or  Intcrvenors,  and  prose- 
cuted their  rights  throughout  the  whole  pro- 
ceedings by  the  designations  applied  to  them 
In  this  writ  of  error  and  1^^  no  other  names 
whatorer. 

No  amendment  of  the  writ  to  remove  this 
difBculty  can,  therefore,  bo  made  from  the  reo- 
Gtd  before  us. 

If  the  plaintiff  in  error  has  a  just  foundation 
for  his  assertion  of  error  In  the  judgment 
against  Iiim,  it  would  beagreatandappai-ently 
irremediable  injustice  to  dismiss  bis  wnt.  The 
present  case  differs  from  that  of  The  Proleetor, 
the  latest  on  the  subject,  for,  in  that  case,  the 
reconl  showed  that  William  A.  Free  bom,  James 
P.  Freeborn  and  Henry  P.  Oarduer  were  the 
libelants  whose  libel  was  dismissed,  and  no 
good  reason  Is  to  be  seen  why  they  did  not 
bring  their  appeal  in  those  names  instead  of 
Wilflara  A.  Freeborn  &  Co. 

In  the  cose  of  Smith  v.  Clark  and  oihen,  the 
objection  relied  on  in  the  opinion  of  the  court, 
12  ilow.,  31,  is,  that  this  form  of  appeal  showed 
to  the  court  that  there  were  other  p^es  to  the 
decree  below,  not  named,  and,  therefore,  not 
brought  before  this  court  by  the  appeal. 

Neither  of  these  coses  cover  the  present  In 
this  CISC  the  plaiutifl  in  error  gives  his  own  full 
name  and  he  is  the  only  plaintiff.  He  describes 
in  bis  writ  of  error  all  the  parties  op^iosed  to 
bim,  by  the  names  and  designations  which  they 
gave  themselves  in  their  pleadings,  motions  and 
proceedings  in  the  court  below,  imd  by  which 
they  are  mentioned  In  the  judgment  which  dis- 
tributes to  tbcm  the  money  that  be  asserts 
should  rightfully  go  to  him.  We  are  not  ad- 
vised, OS  in  the  l<rcebom  Cote,  by  the  record 
that  the  appellants  bad  other  names  than  Free- 
born &  Co. ,  nor.  as  in  the  Denealo  Caae,  that 
tiiere  were  others  who  were  attempted  to  bemade 
partis  bv  that  word,with  no  other  designation. 

We  think  that,  where  the  writ  gives  all  the 
names  of  the  parties  as  they  are  found  in  the 
record  of  the  case  in  the  Circuit  Court,  and 
where  tlicre  is  nothing  to  show  that  any  other 
person  was  a  party  than  such  as  arc  so  named, 
this  court  is  not  at  liberty  to  indulge  the  pre* 
sumption  that  there  were  others  who  were  par- 
ties, when  such  presumption  is  not  founded  on 
anything  in  the  record  and  would  lead  to  a 
manircst  injustice. 
[5601  molion  to  dismiat  it  overruled,  and  tlie  cote 

i»  one  to  be  Juard  on  tlie  meriti,  and  not  to  be  af- 
firmed on  nation. 

13othmotion$  are,  tJierefore,  denied. 

Tmooopj.  Test: 

Jutnea  H.  HcEeoner,  Clerk,  Sup.  Court,  V.  8. 
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CHARLES  £.  SCHMIBDGR  and  CHaRLES  [645] 
F.  SCHUI£DER,  PfffSt,  in  Brr., 
e. 

HIRAU  BARNEY,  Latb  Oollbctoe  or 

CUBTOIIS. 

(Bee  B,  a,  Beporter's  ed.,  01K-M8.) 

Eoidenee  in  action  eoneaming  duiiea — ftw^ 
Aett,  amstruetion  of— opinion  of  expertt. 

L  Where  the  Issue  was,  whether  "  Saxony  dr«n 
sooda"  were  "goods  of  similar  dcscripiioo "  to 
"  delaines,"  within  the  meaninv  ot  that  term  m 
used  In  the  Tariff  Act  of  July  ft.  1M2,  ch.  183.  seo- 
tloD  0,  12  Stat,  at  L,,  503,  witQeases,  who  are  com- 
merdal  ezpcrta,  oanoot  be  asked  whether,  in  their 
opinion,  "Saxony  dress  goods"  were  knowo  la 
trade  among  merchanlsas  goods  of  Bimllar  deecrlp- 
tlon  to  delaines. 

2.  The  language  of  tariff  Acts  Is  to  bo  oonstrued 
according  to  its  oommordal  slgntfloatlOD,  but  It 
will  always  be  understood  to  have  the  sume  mean- 
ing In  oommeroe  that  it  has  In  the  oommunlty  mi. 
lanra,  unless  the  cootrary  is  shown. 

8.  The  opialon  of  oommorclal  experts  cannot  be 
put  In  the  place  of  that  of  the  jiunr,  upon  a  qucmioa 
whMi  Is  as  well  undctvtood  by  ine  community  at 
laq^  as  by  merobants  and  tanporten. 

[No.  109.]^ 
Submittad  No^  H,  1884.  Deeidid  Mar.  1885, 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

This  suit  was  brought  tn  the  court  below,  by 
the  plaintiffs  in  error,  to  recover  certain  duties, 
alleged  to  have  been  illegally  exacted. 

The  trial  resulted  in  a  verdict  and  judgnwnt 
for  the  defendant;  whereupon  the plaintiflCs  sued 
out  this  writ  of  error. 

The  facts  of  the  case  an  suff  clently  stated 
the  court. 

Jfetare.  A.  W.  OrlBWoId  and  Sidney  Web- 
ster,  for  plaintiffs  in  error. 

Mr.  S.  F.  PhllUpa.  SoUdtor-Chn.,  iot  de- 
fendant In  error. 

ifr.  Chief  Jtutiee  Walte  delivered  the  opin- 
ion of  the  court: 

The  only  fact  in  issue  in  this  case  on  the  trial 
below  was  whether  the  "  Saxony  dress  goods" 
imported  by  the  plaintiffs  in  eiTor  were  "  ^oods 
of  similar  description"  to  "delaines,"  within  tho 
meaning  of  that  term  as  used  in  the  Tariff  Act 
of  July  14, 1863,  c.  163,  sec.  9, 12Stat.  at  L., 553. 
To  maintain  this  issue  on  their  part,  the  plaint- 
iffs in  error  called  a  number  of  merchants  and 
commercial  experts,  by  whom  they  offered  to 
prove  that,  in  trade,  among  merchants  and  im- 
porters, ' '  Saxony  woven  dress  goods  "  were  no*, 
in  1861  and  1862,  and  prior  thereto,  "commcr-  (6461 
daily  known  or  considered  as  goods  of  similar 
description  to  delaines,"  "  but  commercially  be- 
longed to  another  class,  that  of  woven  dress 
goMS,  classed  as  different  articles,  and  kept  in 
a  different  department  of  goods  from  the  f  amllr 
of  printed  dress  goods,  Known  as  delaines. 
Other  witnesses,  who  were  commercial  experts, 
were  asked,  in  substance,  whether,  in  their 
opinion,  the  goods  which  had  been  imported  by 
the  plaintiffs  in  error  were  known  in  trado 
among  merchoilts,  in  1861  and  1862,  as  goods  of 
similar  description  to  delaines,  Alt  wis  evi- 
dence was  excluded  by  the  court,  andexceptioa 
taJcen.   That  ruling  is  now  asdgned  for  errw. 
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In  QremUttf  t.  Ooodrteh,  101  U.  8..  S78 
rXXV.»  WBljdecMed  by  Oiis  court  st  the  Octo- 
ber Term,  1879,  after  the  trial  below  in  the 
present  case,  it  was  held  that  it  was  not  error  to 
charge  the  Jury  (p.  283)  "  that  the  similarity  re- 
ferred to  in  the  expression  '  eoodaof  simUar  de- 
scription,' in  the  Act  of  180^,  is  a  similari^  in 
respect  to  the  product,  and  it*  adaptation  to 
uses,  and  to  its  uses,  and  not  muelr  to  the 
pnxKsa  which  it  was  produced,  and  that  If  a 
elass  of  goods  were  not,  in  1862,  commercially 
Imown  as  delaines,  it  does  not  follow  that  they 
were  not  goods  of  similar  description,  within  the 
meaning  of  the  statute";  or  to  charge  that 
"  these  words  are  to  be  taken  and  understood 
in  their  popular  and  received  import,  as  gen- 
erally understood  in  the  community  at  large  at 
the  nme  of  the  passage  of  the  Act." 

hi  reference  totiiis,  and  other  porttonsttf  the 
charge  then  under  examination  of  a  like  import, 
this  court  said,  speaking  by  Mr.  JutUee  Strong 
Q>.  284;:  "  Notwithstanding  the  strenuous  ob- 
jections uT^A  against  such  a  submission  to  the 
jury,  we  think  it  was  correct.    At  least  it  was 

anfte  as  favorable  to  the  plaintiffs  as  they  had 
le  right  to  demand.  Reliance  is  placed  upon 
the  rule,  whidi  we  admit  to  be  established,  tnat 
the  commercial  dedgnation  of  an  article  among 
tradersand  importers,  when  sudi  designation  is 
clearly  establianed,  fixes  Its  character  for  the 
purpose  of  the  tariff  laws.  But  the  present  is 
not  a  case  of  commercial  desigoalion  of  articles. 
The  phrase '  of  similar  descripUon '  is  not  a  com- 
merdal  term,  and.  if  it  were,  than  is  no  evi- 
dence in  the  record  to  show  what  it  is  nnder- 
[647]  Btoodtomeanamongmerchantsandimporters." 
To  this  ruling  we  adnere,  notwithstandmg  what 
Is  said  in  the  able  argument  which  has  beoi  pre- 
sented to  us  on  behalf  of  the  present  importers. 
It  is  quite  true  that,  in  the  cose  then  presented, 
the  fact  that  delaines  were  "woven  in  the 
gray,"  that  is  to  say,  in  the  natural  color  of  the 
materials  of  which  th^  were  composed,  and  not 
In  colors,  as  was  the  case  with  ''Saxony  dress 
goods,"  was  much  relied  on  as  showingthatthe 
dress  goods  were  not  of  a  similar  description 
with  delaines;  but  the  real  point  for  decision  was 
whether  goods  must  be  conunerciitlly  classified 
with  delnmes  to  make  them  of  "  similar  descrip- 
tion." It  was  there  decided  that  if  they  were 
Bimilar  in  product,  In  adaptation  to  uses,  and  in 
uses,  they  were  of  similar  description,  even 
though  in  commerce  tbey  might  he  classed  as 
different  articles.  Upon  that  question,  the  de- 
cision In  OreentatfY.  C0oi&is&  [wpra],  mustbe 
taken  as  conclusive. 

It  is  contended,  however,  that  in  this  case  the 
plaintiffs  in  error  went  furtberthanwasdone  in 
that,  and  that  they  offered  to  prove  that  in  com- 
merce *'  Saxony  dress  goods^  were  not  consid- 
ered as  of  "similar  description  "to  delaines.  It 
is  argued  that  this  brings  the  case  within  what 
should  be  taken  as  an  exception  reserved  in  the 
former  decision.  The  exception  claimed  Is 
drawn  from  the  following  clause  in  the  opinion: 
"  The  record  exhibits  nothing  tending  to  show 
what  was  commonly  understood  among  mer- 
chants as  distinguishing  goods,  known  in  com- 
merce as  of  a  similar  descripUon  with  deUilnes, 
from  all  other  goods.  Nor  was  there  any  evi- 
dence that  there  were  any  goods  known  bv  mer- 
chants, or  in  commerce,  as  goods  of  similar  de- 
scription with  delaine%  mnch  len  waa  it  in 
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Eroof  that  being  wovAi  In  the  gray  was  regarded 
y  merchants  as  determining  that  goods  ao- 
woven  were  not  of  rimilar  description  with  de- 
laines. In  regard  to  all  these  matters,  the  record' 
is  silent.  Composed,  as  the  goods  were,  of  the 
same  materials  as  dcl&ines,  having  a  similar  gen- 
eral appearance,  and  intended  for  the  same  uses, 
thOT  might  well  have  been  of  similar  description 
with  colored  delalnee,  though  there  were  mffer- 
ences  in  the  process  of  manirfacture." 

Undoubteoly  the  language  of  tariff  Acts  Is  to 
be  construed  according  to  its  commercial  sig-  ro^B-i 
nification,  but  it  will  always  be  understood  to 
have  the  same  meaning  in  commerce  that  it  has 
in  the  cooununity  at  large,  unless  the  contrary 
is  shown.  &Dan  v.  Art^iur,  103  U.  S.,  598 
[XXVL,  6261.  The  most  that  can  be  doimed 
xortheaUegeareeervationin  Otwnfo^T.  Oood- 
WieA  is,  that  it  would  have  been  proper  to  in- 
quire  whether  the  phrase  "  of  similar  descrip- 
tion "  was  a  commercial  term,  and,  if  so,  what 
it  was  imderstood  by  merchants  and  importers 
to  mean.  That,  however,  is  not  what  was  at- 
tempted in  this  case.  The  witnesses  were  asked, 
in  effect,  not  what  the  words  "of  similar  de- 
scription "  were  understood  among  commercial 
men  to  mean,  but  whether  the  goods  of  these 
importers  were  known  in  commerce  as  goods  of 
similar  description  to  delaines. 

The  effort  was  to  put  the  opinion  of  commer- 
cial experts  in  the  place  of  that  of  the  jury  upon 
a  question  which  was  as  well  understood  by  the 
community  at  large  as  by  merchants  and  im- 
poriers.  This  it,  was  decided  in  Oreenlecff  t. 
Goodrich,  could  not  be  d<me,  and  upon  the  point 
supposed  to  have  been  reserved  in  that  deosion 
this  case  stands  just  where  that  did.  The  testi- 
mony offered  was,  therefore,  properly  rejected. 

The  opinions  of  the  Collector  of  the  port  and 
of  the  board  of  ofScial  appraisers  were  no  more- 
admissible  on  this  question  than  those  of  any 
other  competent  experts. 
Tlte  jvdgtnent  Ut^ffirmed. 
True  copy.  Tee*: 

James  H.  HoKenney,  Clerk,  Sup.  Oonrt,  XS. 


cm  OF  ST.  LOUIS,  Ftff.  to  Brr., 

9. 

JOHN  Q.  MYERS. 
(See  8. 0.,  Beporter*8  ed.,  606-668.) 
JuritdieUon  eeer  ttata  jvdffment— federal  aue$^ 

L  A  state  decision,  that  a  lessee  of  property  situ- 
ated on  the  bank  of  the  HfssiRslppI  lUver.  within 
the  Cltr  of  St,  Louis,  oould  maintain  an  action 
ajntinst  tbe  city  for  extending  one  of  its  streets  Into 
the  river,  so  u  to  destroy  the  water  privllcsrca  which 
were  appurtenant  to  toe  property,  denies  no  fed* 
eml  rlg-nt. 

2.  The  Act  of  Coognm  providiofr  for  tbe  admis- 
sion of  Missouri  into  tbe  union,  left  tbe  rights  of 
riparian  owners  to  be  settled  according  to  the  prln> 
clplcB  of  state  law. 

8.  The  Act  of  Congress  of  June  U,  18B6,  oh.  116, 
see.  9.  14  Stat.  atL.,  S3.dl>l  notauthoriaethsCltr 
of  St.  Iiouls  to  Impair  tlie  rights  of  ripariao  proprle- 
tors  by  extending  streots  Into  the  nvcr. 


Note.— Wharves,  rtoltt  to  coruttruet ;  rltflU  to  charm 
:  Seenoteto  JtejxiruEaston,  W- 
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4.  Railway  Oo.  t.  Benwlek.  US  V.  8^  UO.  dliHn- 
fuiabed. 

[No.  958.] 

Submitted  Not.  t4, 1884.   Decided  Mar. »,  1885. 

F ERROR  to  the  Supreme  Court  of  tbe  State 
of  Slissourl 
This  actioD  was  brought  In  the  Circuit  Court 
«f  the  City  of  St.  Louis,  by  the  defeodant  in 
«rror.  to  recover  damages  to  certain  riparian 
rights  claimed  by  him,  alleged  to  have  resulted 
from  the  oonstructicm  of  a  stono  dike  Into  tbe 
Alississippi  River  from  the  foot  of  Biyan  Street 
In  tbe  City  of  St.  Louis. 

The  trial  resulted  in  a  verdict  and  judgment 
for  $35,000,  with  costa.  This  judgment  hav- 
ing been  affirmed,  on  appeal,  by  the  St.  Louis 
Court  of  Appeals  and  by  the  court  below,  the 
defendant  sued  out  this  writ  of  error. 
Oo  motion  to  dismiss. 

Mr.  Nathl.  M^era,  for  defendant  in  error, 
In  support  of  motion. 

Mr.  I«everett  Bell,  for  plaintiff  in  error, 
tontra* 

Mr.  Chief  JuHUe  Walte  ddlvered  the  opin- 
ion of  the  court: 

The  question  on  which  this  case  turned  be- 
low was  whether  Mvers,  the  lessee  of  property 
situated  on  the  bank  of  the  Mlssis-^ippi  River 
within  the  City  of  St.  Louis,  which  had  been 
proved  with  a  view  to  its  use,  and  was  used  in 
connection  with  the  navigation  of  the  river, 
[587}  could  maiutalo  an  action  against  tho  city  for 
extending  one  of  its  streets  Into  the  river  so  as 
to  divert  the  natural  course  of  tbe  water  and  de- 
stroy the  water  privileges  which  were  appurte- 
nant to  the  property.  The  Supreme  Court  of 
the  State  decided  that  be  could;  and  to  reverse 
that  decision,  this  writ  of  error  was  brought. 

We  are  unable  to  discover  that  any  federal 
right  was  denied  the  city  by  the  decision  which 
has  been  rendered.  The  Act  of  Congress  pro- 
viding for  the  admission  of  Missouri  into  the 
Union,  March  6, 1820,  ch.  23,  8  Stat,  at  L.,  545, 
and  which  declares  that  the  Mississippi  River 
shall  be  "  a  common  highway  and  forever  free," 
has  been  referred  to  in  the  argument  here,  but 
the  rights  of  riparian  owners  are  nowhere  men- 
tioned in  that  Act.  They  are  left  to  be  settled 
■ccimling  to  the  principles  of  state  law.  Cer- 
tainly there  is  nothing  in  the  provisions  of  tbe 
Act  from  which  a  ri^t  can  be  claimed  by  the 
City  of  St.  Louis,  even  though  it  be  the  owner 
of  the  bed  of  the  river,  to  change  the  course  of 
tbe  water  as  it  flows,  to  tbe  loiuiyof  those  who 
own  lands  on  the  banks.  This  Act  was  not 
mentioned  in  tbe  pleadings,  and,  so  far  as  we 
can  discover,  it  was  not  aUuded  to  in  the  opin- 
ions of  either  of  the  courts  below,  except  for 
the  purpose  of  shoiring  that  the  Hisslsnppl 
River  was  in  law  a  navigable  stream. 

By  an  Act  passed  June  12, 1866,  cb.  116.  sec. 
9,  14  Stat,  at  L.,  63,  Congress  relinquished  to 


the  City  of  St.  Louis  all  the  right,  title  and  in- 
terest of  the  United  Statea  ^' in  and  to  all 
wharves,  streets,  lanes,  avenues,  alleys  and  of 
the  other  public  thoroughfares  "  witbfn  tbe  cor- 
porate limits;  but  this  did  not,  any  more  than 
tho  Act  providing  for  the  admladon  of  Missouri 
into  the  Union,  purport  to  authorize  tbe  city  to 
impair  the  rights  01  other  riparian  proprietors 
by  extending  streets  into  the  river,  and  neither 
In  the  court  below  nor  here  has  there  been  any 
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provision  referred  to  which  it  is  citfaned  has 

that  effect. 

Theca9eof/?y.Cb.v.i2ffnwi«*,  10»U.S.,  183 
r^XVI.,  52],  was  entirely  different  from  this. 
There  the  question  was  whether  the  owner  of  a 
saw-mill  (m  the  bank  of  tbe  Mississippi  River, 
who  had  improved  his  immer^  by  er«iiiig  piers 
and  cribs  in  tbe  river  nnoer  the  authority  <tf  a 
Statute  of  Iowa,  but  without  complying  with 
the  provisions  of  sec.  S254  of  tbe  Revised 
Statutes  of  the  United  States,  could  claim  com- 
pensation from  the  railroad  company  for  taking  r^ngt 
his  property  in  the  river  for  Uie  construction  of 
its  roaa.  The  company  claimed  that  as  Con- 
gress, in  the  exercise  of  its  Jtuisdiction  over  the 
navigable  waters  of  the  United  States,  bad  pre- 
Bcribud  certain  conditions  on  which  the  owners 
of  aaw-mills  on  the  Mississippi  River  might  erect 

Siers  and  cribs  in  front  of  their  pro[>erty,  the 
tatute  of  Iowa,  under  which  Renwick  had 
made  his  improvements,  was  void.  This,  we 
held,  presented  a  federal  question  and  gave  us 
jurisdiction;  but  nothing  of  that  kind  appears 
In  this  record. 

On  the  whole,  we  are  satisfied  that  no  case 
has  been  made  for  our  jurisdiction,  and  the  mo- 
tion to  ditmist  it  coiuequentljf  ffrarUed. 
True  copy.  Test : 

James  U.  UoKenner,  Clerk,  Sup.  Court,  U.  &> 


ALFRED  RICHARDS,  At^pt., 

V. 

BROOKE  MACKALL,  Jb. 

^  &  C  Ropovter>s  cd..  63!MM2.) 

Signature  to  Htation—itUmance  of  appeal — IH9- 
triet  of  Columbia— failure  to  ktm  eOaiioM, 

effect  of. 

1.  wti<-ii.  thf^T^  Uf  i\ti  nrr^  from  the  SuprenM 
Cmirl  at  Lbc  J  ^btilet  ol  Columbia  to  this  court,  tbe 
rlliitin]j  mtiy  LX!  hj  mif  JiisUce  of  thatcourt. 

£,  'tli^Supn.'Oie Court uf  theDlstrietof  Oolumbla, 
while  sitting  insiwcinl  itrm.  can  allow  an  appeal  to 
t)i\s  court  fmmalliuil  de^Toe  of  that  court,  ren- 
liTci  at  fH'Deml  term. 

D.  \Vh<>n?thc>alluw»nce  l«  thusmaaeand  the  bond 
urrrovpd  by  tlie  cuuit,  tbe  Chief  Justice  mar  sllfn 
ILt  cItutioQ. 

1.  u  the  oHatkmimiiot  served  In  time,  tbe  f«lU 
ure  to  serve  will  not  work  a  dtemlanal  of  the  appeaL 

[No.  1085.) 

Submitted  Dee.  1, 1884.   Decided  Mar.  t,  1885. 

APPEAL  from  the  Supreme  Court  of  the  Die- 
trict  of  Columbia. 
Tlie  history  and  facts  of  tbe  case  sulSdently 
appear  in  the  opinion  of  the  court. 

On  motion  (1)  to  dismiss  the  appeal,  or,  if 
that  is  denied  (S),  to  vacate  tlie  tuperscdeoM. 

Mr.  W.  H^Uouerhby.  toe  appellee,  in  nip- 
port  of  motions. 

Memt.  W.  B.  Webb  and  Eaoeh  Tottea. 
for  appellant,  eoTitra. 

Mr.  Chi^  Juetice  Waite  delivered  the  o[dii- 
ion  of  the  court:  _  , 

The  Supreme  Court  of  the  District  of  Colum- 
bia consists  of  one  Cfti^Jvatiee  and  five  Amo-  [549] 
date  Jwticea.  Rev.  Stat,  DisL  Col.,  aec  750; 
20  Stat  320,  c  99.  sec.  1.  The  taw  provides 
for  both  special  and  general  terms  of  the  court, 
and  for  an  appeal  from  tbe  special  to  tbe  general 
tenn,  but  tbe  Judgments  and  decrees  when  reo- 
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■dered  are,  wbether  ibey  be  at  general  or  spadaX 
term,  the  jodgmenta  and  decrees  of  Um  Su- 
preme  Court.  TteT.  Stat.  Dist  Col.,  see*.  753, 
773.  A  general  term  is  held  bj  three  Justices, 
two  however  constituting  a  quorum,  and  a 
«pecial  term  by  one.  Rev.  Stat.  Diet.  Col. .  sees. 
764,  767;  20  Stat,  at  L.  ,820,  c.  99,  sec.  2. 

By  sec.  703  of  the  Revised  Statutes  of  the 
United  States,  as  amended  February  26,  1679, 
80  Stat,  at  L. ,  820,  cb.  09,  sec  4,  the  final  judg- 
ments and  decrees  of  uie  Suprone  Court  of 
the  District  of  CoIumUa,  in  coses  where  the 
Talue  of  the  matter  in  dispute  exceeds  $2,600. 
may  be  brought  to  this  court  for  review  "upon 
writ  of  error  or  appeal,  in  the  same  manner  and 
tinder  the  same  regulationa  as  are  provided  by 
law  in  cases  of  writs  of  wror  on  Judgments, 
or  appeals  from  decrees  rendered  m  a  Circuit 
Court" 

This  is  an  (Qwcal  from  a  decree  of  the  Su- 
premo Court  of  the  District  at  a  fccneral  term 
held  by  ChitfJu*(iee  Cartterand  ^toeiate  Jut- 
Uee*  Hagocr  and  Cox,  which  began  on  the  first 
Hondayln  April,  1884,  and  ended  July  6, 1884.- 
The  transcript  contains  the  following: 
"[Filed  July  8, 1884.1 
Supreme  Court  of  the  District  of  Oohunbia. 
Brooke  Muckall,  Jr.,  ) 

e.  [■  8,118  Eq. 

Alfred  Richards  et  ai. ) 

And  now  comes  the  said  defendant,  Alfred 
Richnrds,  and  appeals  to  the  Supreme  Court  of 
the  United  States  from  the  decree  of  the  general 
term  passed  July  5, 188^  in  the  above  cause 
against  him. 

Wu.  B.  Webb, 
for  DtfcTidaiU  Uiehardt. 
The  above  appeal  is  allowed  this  8th  day  of 
July,  1884. 

By  the  court:  MacAhthub,  JwUee." 
C541]  Then  follows  a  citation  in  proper  form  signed 
by  the  Cfti^  Justice  of  the  court,  bearing  the 
same  date  as  the  order  allowing  the  appeaL 
This  citatiott  was  served  October  7, 1884.  Next 
In  the  transcript  is  the  following: 

"  In  the  Supreme  Court  of  the  District  of 
Columbia,  the  10th  day  of  July,  1834. 
Brooke  MaokaU,  Jr..  1    No.8,118E(1.  In 

Alfred  Richards  et  at.  f 

Then  follows  a  iu;waA2eiu  bond  in  due  form 
and  at  the  foot  these  words: 

"Approved  July  11, 1884. 

MAcABTinnt,  JiuUee*" 

The  appeal  was  docketed  in  this  court  on  the 
18th  of  October,  1884. 

The  f::roundsof  the  motion  maybe  stated  thus: 

1.  Tlic  citation  was  not  signed  by  the  Justice 
who  approved  the  bond; 

2.  The  citation  was  not  served  in  time;  and, 
8.  Mrs.  Ricliiirds  and  Leonard  Mackall.  who 

were  defendants  below,  have  not  joined  in  the 
appeal. 

Sees.  900, 1012  and  706  of  the  Revised  Stat- 
utes, taken  together,  provide  in  eftect  that 
when  there  Is  an  appcial  from  the  Supreme 
Court  of  the  District  of  Columbia  to  this  court, 
the  citation  may  be  signed  by  any  Justice  of  that 
court.  Such  an  appeal  js  to  be  taken  tudcr  the 
eame  tcgiilationa  as  appeals  from  the  Circuit 
CourL  Bcc.  705.  On  appeals  from  the  Circuit 
Conn,  a  judge  of  that  court  may  dgn  Uw  cita* 
tioD.  Sec.  w9.  Clearly,  therefore,  when  the 
in  U.  &  n.  &,  Book  2S 


appeal  is  from  the  Supreme  Court  of  the  Dis- 
trict, a  Justice  of  khiU  court  may  do  the  same 

thine. 

The  transcript  in  this  case  shows  that  the  ap- 
peal was  allowed  by  the  court,  undoubtedly  ut- 
ting  in  special  term.  Tliis,  we  think,  may  be 
done.  An  appeal  in  a  proper  case  is  a  matter 
of  right  The  decree  appealed  from  was  the 
decree  of  the  Supreme  Court,  and  the  court, 
while  sitting  in  special  term,  was  still  the  Su- 
preme Court,  and  as  such  capable  of  allowing 
an  appeal  to  this  court  from  one  of  its  final  de- 
crees, though  rendered  at  general  term.  As  the  [S42] 
general  term  had  closed,  it  was  quite  proper  to 
apply  to  the  court  sitting  in  specud  term  for  the 
allowance  of  the  appeal.  The  allowance  by 
the  court, while  in  session  at  special  terra,woula 
not  do  away  with  the  necessity  of  a  citation, 
because  the  allowance  would  not  have  been 
made  nt  the  same  term  in  which  the  decree  was 
rendered.  Teaton  v.  Zerua,  7  Pet,  221:  B,  B. 
Cb.  V.  Jffte»r,  lOOU.  S.,6(J2[XXV.,  687].  As 
the  allowance  was  made  by  the  court,  it  was 
quite  regular  for  the  CfU^  Juttiee  to  sign  the 
atation. 

The  transcript  also  shows  that  the  bond  was 
approved  by  the  court  It  seems  to  have  been 
presented  to  the  court  on  the  10th  of  July  and 
approved  the  next  day.  What  was  done  was, 
according  to  the  transcript,  "  In  tbe  Supreme. 
Court  of  the  District  of  Columbia." 

Even  if  the  citation  was  not  served  in  time, 
which  we  doQotdecido,  tlic  failure  to  serve  will 
not  work  a  dismissal  of  the  appeaL  IkatonY. 
LaOi,  04  U.  S.,  112  [XXIV.,  83]. 

Tbe  last  ground  of  the  motion  to  dismiss  was 
not  relied  upon  in  argument  The  effect  cH 
what  has  bct^n  dooe  xras.  to  allow  a  separate 
appeal  by  Alfred  Richards. 

The  motioni  are  oeerrvied. 
True  copy.  Teat : 

James  H.  McKenney,  CHerlc,  Sup.  Court,  U.  8. 

Gnea-ueir.8..4BL 


UNITED  STATES,  AppL,  [747] 
«. 

CHARLES  L.  STEEVER. 

^  &  C  Reporter's  od.,  ?47'7Se.) 

Torpedo  Heam  tauneh,  lehen  entitled  to  prim 
money—di^ribution  among  offieen  and 
eai^on  efram  Albemarte. 

h  A  torpedo  tteam  lanncb,  attacho«1  to  a  divMon 
of  a  naval  nquadron,  tbouvb  not  prot'Od  to  have 
had  any  books.  Is  a  ship  within  the  mcanina  of  tbe 
I*rlze  Avt  of  Juno  30.  ISU.  ch.  174,  sec.  10.  rules  <  Rnd 
ft;  and  her  oommandar  Is  entitled  to  one  tenth  of 
priiK-  raouey  awarded  to  her,  and  cannot  elect  to 
take  instead  a  share  proportionod  to  bfs  rate  of  mn 
but  her  other  ofBccrs  and  men  are  entitled  to  Sbara 
In  pmportloD  to  their  rat^  of  pay. 

£.  Tbedlstrlbutlonof  prizemODoyamonfrtheniN 
ordinate  officers  and  crew  of  a  ship  "  in  proportion 
tn  their  respective  rates  of  pay  In  the  service,"  un- 
der the  Price  Act  of  June  aO,  18S4,  ch.  174,  soo.  10; 
rule  5,  Is  to  be  made  accordln?  to  their  pay  at  the 
time  of  tbe  capture,  and  not  aoconllnir  to  the  pay  of 
grades  to  which  tbey  have  since  been  promoted  as 
of  that  time. 

3.  Under  tho  Act  of  AUfnut  8, 1888,  ch.  ISO,  refer, 
rtnff  the  claims  of  the  captora  of  tbe  ram  Albcniurlo 
to  the  Court  of  Chif  ms,  each  captor  Is  entitled  to  rc- 
cover  such  a  sum  ns.  tomtlier  with  the  mm  former- 
ly paid  blm  by  tbe  Secretary  of  tite  Nov-y  under  the 
priEo  decroos  ia  the  case  of  the  Albcinarle,  will 
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Oct.  Tbbu, 


equal  Us  lawful  ibara  of  the  prize  money  in  that 

0886. 

[No.  1090.1 
Submitted  Jan.  9. 18SS.    Dedded  Mar.  16, 1885. 

APPEAL  from  tbe  Court  of  Claims. 
The  history  and  facts  of  the  coiie  appear 
in  the  opiDioD  of  the  court. 

Mt.  S.  F.  PhiUips.  8olieitoT-6en.,  for  ap- 
pellant. 

Met»rB.  Jamea  Fallerton  and  M.  JL  Beach, 
for  appellee. 

Mr.  Juttice  Gray  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  tbe  Court 
of  Cliiiins  in  favor  of  tbe  appellee  in  a  suit 
brought  by  bim  under  tbe  Act  of  August  8, 
1888,  ch.  480  [S2  Btat  at  L.,  788],  to  recover 
tbe  amount  neoeBsary  to  make  up  his  lawful 
share  of  the  prize  money  awarded  for  the  capt- 
ure of  the  rebel  ram  Albemarle.  Tlic  facts  of 
tbe  cnse,  as  appearing  in  tbe  findings  and  judg- 
ment of  the  Court  of  Claims,  are  as  follows: 

The  rebel  iron-clad  ram  Albemarle  was  capt- 
ured and  sunk  at  Plymouth,  in  tbe  Roanoke 
River,  in  tbe  8tate  of  North  Carolina,  on  tbe 
niriit  of  October  37, 1864,  by  the  United  States 
Picket  Launch  No.  1,  an  armed  torpedo  lauocb 
rT4Si  Propelled  Inr  steam,  attached  to  a  division  of 
vtwi  jijg  uortt,  j|,tlantic  blockading  squadroD,  and 
commanded  by  Lieutenant  William  B.  Cush- 
Ing,  of  the  United  States  Navy,  and  having  on 
boMd  six  inferior  olllcers  {of  whom  tbe  peti- 
tioner, a  Uiird  assistant  engiueer,  was  one)  and 
ei^bt  men.  Lieutenant  Cushing  had  been,  by 
onler  of  the  Secretary  of  tbe  Navy,  detached 
from  the  command  of  tlie  United  States  ship 
Monticelio,  and  directed  to  report  for  duty  to 
ttOKt  Admiral  Porter,  commanding  that  squad- 
ron; and  had  been  assigned  by  the  admiral  to 
the  command  of  this  launch.  It  does  not  ap- 
pear that  the  launch  had  any  books. 

The  Albemarle  was  afterwards  raised  by  the 
United  States  forces  and  appropriated  to  tbe 
use  of  the  United  States,  and  was  twice  ap- 
pralscd  by  dul^  appointed  boards  of  naval  olfl- 
cers;  the  first  time,  before  she  was  so  appropri- 
ated, at  the  sum  of  $70,944,  which  was  foitb- 
with  dcjwsitcd  by  the  Secretary  of  the  Navy 
with  tbe  Assistant  Treasurer  of  tbe  United 
States  at  Washington;  and  the  second  time,  un- 
der the  Act  of  April  1. 1872.  ch.  70,  17  Stat  at 
L.,  649,  at  the  sura  of  9!383,866.00,  which,  less 
the  sum  ntrciidy  deposited,  was  likewise  so  de- 
posited, pursuant  to  the  Act  of  January  8, 187^, 
ch.  18,  17  Stat,  at  L.,  405. 

Upon  successive  prize  proceedings  in  1866 
and  1878,  in  the  District  Court  of  tlic  United 
States  for  Uie  District  of  Columbia,  The  Albe- 
marle was  condemned  as  prize  of  war.  and  it 
was  adjudged  and  decreed  that  slie  was  of  su- 
perior force  to  the  launch,  and  that  \xa  ap- 
pnUsed  value,  deducting  costs,  and  amounting 
to  9273,13o.00,  be  paid  to  the  captors  as  fo^ 
lows:  one  twentieth  part  to  the  admiral  com- 
manding the  squadron  at  tbe  time  of  the  capt^ 
ure,  one  hundredth  part  to  the  fleet  captain, 
and  one  flflietb  part  to  the  officer  commanding 
the  dtvi^on  to  which  the  launch  was  attached, 
and  the  remainder  distributed  to  the  other  per- 
sons doing  duty  on  board  the  launch,  in  pro- 
portion to  tbdr  respective  rates  of  pay  in  the 
serrlco.  In  all  the  prize  proceedings,  there  was 


no  appearance  by  or  in  behalf  of  any  of  the 
captors  except  Cushing. 

Before  either  of  those  decrees  was  made,  three 
of  tbe  officers  of  the  launch  were  promuled: 
Lieutenant  Cushing,  In  February,  1865,  to  the 
rank  of  Lieutenant  Commander;, and  Acting 
Master's  Mates  William  L.  Howarth  and  Thom- 
as S.  Gay,  in  March,  1865,  the  one  to  tbe  grade  [7491 
of  Acting  Master  and  the  other  to  the  grade  of 
Acting  Ensign ;  and  each  promotion  to  date  from 
October  S7,  1864. 

The  money  so  ordered  to  be  distributed 
amounted,  after  deducting  the  shares  paid  to 
the  commander  of  tbe  squadron,  Uie  fleet  cap- 
tain and  the  division  commander,  to  the  sum  of 
$351,284.29,  which  was  distributed  by  the  offi- 
cers of  the  Treasury  Department  among  all  the 
officers  and  crew  of  tbe  launch,  or  their  legal 
representatives,  in  proportion  to  the  respective 
rates  of  pay  to  which  they  were  by  law  eoti> 
tied  on  the  day  of  the  capture,  except  that  Cusb* 
ing,  Howarth  and  Gay  were,  by  order  of  the 
Secretaiy  of  the  Navy,  paid  in  proportion  to 
the  rates  of  pay  of  tbe  grades  to  which,  aft^ 
the  capture,  tbey  had  been  promoted  as  afore- 
said. 

By  the  Act  of  August  8, 1882,  ch.  480,  Con- 

SJ38  referred  the  claims  of  the  captors  <^  The 
bemarle  to  the  Court  of  Claims,  "  with  Juris- 
diction and  authority  to  bear  and  determine  the 
same,  and  all  defeosce  thereto  which  arc  or  may 
be  open  to  the  United  States,  and  to  render 
Judgment  thereon,  with  the  right  of  appeal  as 
in  other  cases";  and  if  the  court  should  find 
that  anv  of  the  captors  had  not  received  tbcir 
full  and  just  share  of  the  prize  money  awarded 
for  the  capture  of  Tlie  Atboinarle,  n^xording  to 
the  proportions  provided  in  tbe  prize  laws  in 
force  at  tlie  time  of  tbe  capture,  and  that  tbey 
were  entitled  to  claim  and  recover  the  same, 
tlien  to  render  jud;;mcnt  in  favor  of  them,  or 
their  legal  representatives,  for  such  sums  as, 
added  to  the  amount  alrotdy  )>iii(I,  should  make 
up  their  lawful  shares;  and  provided  that  no 
suH  ^ould  lie  brought  under  tlic  provisions  of 
this  Act  after  ouo  year  from  tbe  date  of  itf 
passage;  and  that  any  judgment  rendered  by 
tbe  Court  of  Claims  should  be  paid  by  the  Sec- 
retary of  the  Treasury  out  of  any  money  in  tbe 
Treasury  applicable  to  the  payment  of  prize  to 
captors,  and,  failing  such  money,  out  of  any 
money  in  the  Treasury  not  otherwise  appro- 
priated.  22  Stat.,  788. 

Witliio  tlie  time  limited  by  this  Act,  all  the 
officers  and  men  of  the  launcli,  or  tbcir  legal 
representatives,  except  Cushing,  Howarth  and 
Gay,  brought  suits  under  It  in  the  Court  of 
Claims,  wjiich  hetdtltat,  acconling  to  tbe  prize 
laws  in  force  at  the  time  of  the  capture.  Lieu- 
tenant  Cushing  was  not  entitled  to  prize  money  tTBO] 
in  proportion  to  bis  rate  of  pay ,  but  only  as  com- 
nutnderof  a  single  ship  to  one  tenth  of  the  prize 
money,  and  had  therefore  received  $30,927.64 
more  thim  he  was  by  law  entitled  to;  and  that 
Howarth  and  Gay  were  entitled  to  prize  money 
only  in  proportion  to  their  rate  of  pay  as  acting 
master's  mates  ou  the  day  of  the  capture,  and 
not  according  to  Uie  pay  of  the  grades  to  which 
they  tiad  since  been  promoted,  and  bad  there* 
fore  received,  Howarth  €18.070.03  and  Oay 
$11,601.52,  more  than  tbey  were  respectively 
entitled  to;  and  that  by  the  amount  of  these 
three  sums,  txc  $61.7w.88,  the  other  twelve 
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captors  liad  Tecdved  less  than  they  were  entitled 
to;  and  gave  judgment  for  each  of  them,  or 
their  represcntativcs.accordhigly.  19C.  CI.,  51. 

The  name;  rank  and  pay  of  the  officers  and 
crew  on  board  the  launch  at  the  lime  of  the 
capture,  the  amount  which  each  one,  or  his  rep- 
resentatives, had  received  under  the  prize  pro- 
ceedings, the  amount  which  each  should  have 
ncdvM  in  the  opinion  ot  the  Court  of  Claims, 
and  tbe  amount  now  due  to  each  according  to 
the  Judgment  of  tliat  court,  were  as  shown  in 
the  following  table: 


The  present  suit  Is  brought  under  the  Act  of 
Augusts.  1882,  ch.  480  [22  StaL  atL..  788],  by 
one  of  the  subordinate  officers  of  the  launch 
who  had  not  been  OTomoted  since  the  capture  of 
The  Albemarle.  The  qaestion  whether  ho  has 
heretofore  received  less  than  his  lawful  share  of 
mize  money  depends  upou  the  question  whetho- 
ui^ger  shares  than  the  Prize  Act  allowed  have 
been  awarded  and  paid  to  Lieutenant  Com- 
mander Cuflhing,  and  to  Howarth  and  Gay, 
who.  at  the  time  of  the  capture,  were  two  of  his 
acting  master's  mates. 

The  Prize  Court  held,  that  Cushing  was  enti- 
tled to  share  according  to  rate  of  pay  with  the 
other  officers  and  men  on  board  the  launch. 
The  Court  of  Claims  held,  that  be  was  entitled 
to  one  tenth  of  the  prize  money  as  commander 
of  a  single  ship.  The  question  which  of  these 
views  was  correct,  depends  upon  the  rules  laid 
down  in  section  10  of  the  Prize  Act  of  June  80, 
1864,  ch.  174,  18  Stat,  at  L.,  800. 
lis  U.  8. 


By  those  rales,  all  commanding  officm  have 
certun  fractional  parts  of  the  prize  money;  and 
none  of  them  have,  or  can  elect  to  take,  adiara 

Eroportioned  to  their  pay.  By  Rule  4,  there  is  to 
e  paid  "to  thecommauderof  a  single  ship  one 
tenth  part  of  all  thei^ize  money  awaraed  to  the 
ship  under  his  comnumd,  if  such  ship  at  the 
time  of  the  capture  was  under  the  command  of 
the  commanding  officer  of  a  fleet  or  squadron, 
or  a  division,  and  three  twentieths  If  nis  ship 
was  acting  independently  of  such  superior  offi- 
cer." By  Rule  2,  to  the  commanding  officer  of 
a  division  is  to  be  paid  one  fiftieth  i»rt  of  any 
prize  money  awarded  to  a  vessel  of  his  division, 
unless  he  electa  to  receive  Instead  the  share  due 
to  him  as  commander  of  a  single  ship  making 
or  asdsting  in  a  capture,  that  Is  to  say,  one 
tenth.  And  by  Rule  1,  the  commanding  oiBcer 
of  a  fleet  or  squadron  receives  in  all  cases  one 
twentieth  of  all  prize  money  awarded  to  vessels 
under  his  immediate  command.  So,  by  -Rule  3, 
tho  fleet  captain  receives  one  himdredth  part  of 
prize  money  awarded  to  vessels  of  the  fleet  or 
squadron  in  which  he  is  serving,  with  the  single 
exception  that  when  the  capture  Is  made  by  the 
vessel  on  board  of  which  he  Is  serving,  he 
shares,  in  proportion  to  his  pa/,  with  the  other 
officers  and  men  on  board.  It  is  only  "after  the 
foregoinj^  deductions,"  that  Rule  6  directs  that 
"  the  residue  shall  be  distributed  and  propor- 
tioned among  all  others  doinz  duty  on  board 
(including  the  fleet  captain),  and  borne  upon  the 
boohs  of  the  ship,  in  proporUon  to  their  respect- 
ive rates  of  pay  in  the  service."  18  Stat,  at  L., 
SOe.  810. 

Those  rules  would  seem  to  have  been  framed  i-wKai 
upon  the  theory  that  in  making  general  regula- 
tions  for  the  distribution  of  prize  money  it  is 
more  just  and  equitable,  and  more  suitaole  to 
the  rank  of  commanding  officers,  to  grant  them 
a  certain  fractional  port,  than  to  detennine  their 
shares  by  thdr  rates  of  pay,  like  subordinate 
officers  and  men;  and  upon  thesupposition  that 
the  fractional  part  awarded  to  the  commander 
of  a  single  ship  will  usually  be  more  than  equly- 
alcnt  to  a  shore  proportioned  to  his  rate  of  pay. 

But  whatever  may  have  been  the  reasons 
on  which  the  general  rules  of  distribution  laid 
down  in  the  Prize  Act  were  founded.it  is  enough 
to  say  that  those  rules  are  fixed  and  definite,  gov- 
eming  all  cases  comlngwlthtn  their  terms,  uid 
arc  the  only  guides  of  all  courts  and  officers 
charged  with  the  duty  of  administering  the 
Prize  Act.  The  sliare  of  the  commander  of 
a  ship  is  the  same,  whether  he  is  leading  in 
action  or  lying  disabled  in  his  berth;  and  the 
share  of  the  admiral  commandingthe  squadron 
is  not  increased  if  the  caiiture  is  made  by  hia 
flagship,  nor  diminished  U  it  is  made  without 
his  participation  or  knowledge  by  another  ship 
belonging  to  hU  command.  LunUa/  v.  Sutton, 
8  T.  Il,  224,  229;  Pigot-v.  ^htte,  4  Doug.,  803; 
S.  O.,  1  H.  Bl.,  266,  note;  Dr.  Lushington,  in 
7^  Sanda  A  Kirwee  Booty,  L.  R.  1  Adm.  Ss 
£ccl.,100.250:i)«»turv.  C!Aw,lQalL.506;ll 
Opinionsof  AttomeyB-GaieTal,d,M.  The  courts 
cannot  d^iart  htnn  the  express  law,  because  of 
the  peculiar  bravery  or  merit  of  the  captors, 
or  any  of  them,  in  a  particular  case.  Tm  At- 
lanta,  8  Wall.,  425-483170  U.  S  ,  XVIH..  25»- 
255]!ibr<crv.l7;S.,106U.  S.,  607-61 UXXVII., 
286-287];  7^  JoNpA,  1  Gall.,  646-561;  TheAn^ 
Biatchf.  Prize  Cos..  66<L 
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We  can  bave  no  doubt  that  tbe  launch 
which  took  The  Albermarle  was  "asinslc  ship," 
witliio  the  meaning  of  the  rules  of  dislrihution 
In  the  Prize  Act  of  1864. 

In  those  rules,  the  words  "single  ship "  are 
used  in  contradistinctioQ  to  the  words  "  vessel 
orvesscls,"  which  include  more  than  one;  and 
upon  a  Tiew  of  the  whole  Act,  it  is  manifest 
that  the  word  "  ship,"  in  the  few  instances  la 
which  it  occurs,  fans  no  restricted  sense,  imply* 
ing  three  square-rigged  masts,  or  any  masts  at 
all,  but  is  synonymous  with  the  general  words 
"vessel  of  the  Navy,"  or  simply  "vessel,"  as 
used  throughout  the  Act,  and  comes  within  the 
deOnition  of  section  82,  by  which  in  the  term 
"  vessels  of  Uie  Navy  "  are  to  bo  included,  for 
the  purposes  of  this  Act,  all  armed  vessels  of- 
ficered and  manned  by  the  United  States,  and 
under  the  control  of  the  department  of  the  Ji&vy. 
18  Stat,  at  L.,  31S.  In  the  re-enactment  of  the 
fourth  rule  in  section  4G31  of  the  Revised  Stat- 
utes, Uie  words  "  commander  of  a  single  vessel " 
aresubsUtutedfor"commandcrof  a  single  ship." 

Nor  is  it  material  that  there  was  no  atflrm- 
ative  proof  that  the  launch  had  any  books.  The 
keeping  of  books  is  not  made  a  condition 
<tf  the  ri^t  of  any  vessel  to  share  in  prize 
money.  The  books  of  a  ship  are  but  tlie  usual 
evidence  of  service  on  board;  and  neither  the 
omission  to  keep  books,  nor  the  neglect  of  the 
proper  onicers  to  enter  names  upon  them,  can 
be  held  to  cut  oil  those  lawfully  assifjncd  to 
duty  on  board,  and  actually  doing  such  duty, 
from  participation  in  prize  money  awarded  to 
the  ship.  It  is  found,  as  a  fact,  that  Lieutenant 
Gushing  had  been  detailed  by  the  proper  au- 
thorities from  tlie  ship  which  he  had  previously 
commanded;  and  as  to  the  other  oincers  and 
men.the  doing  dutv  on  board  is  sufficient  prima 
/ocM  evidence,  at  least,  that  they  belonged  to 
the  launch,  and  were  entitled  to  share  m  the 
prize  money.  In  Wempa  t.  Liraet,  1  Doug. ,  324, 
cited  for  the  United  States,  the  captain  of  ma- 
rines, who  was  denied  an  officer's  ^are,  was  no 

Ert  of  the  complemeot  of  the  ship.  See,  Mac- 
nsie  V.  Maylor,  4  Doug.,  3. 
The  launch  betn^  a  single  ship,  within  the 
meaning  of  the  Prize  Act,  her  commander,  as 
well  as  ner  other  ofScers  and  her  crew,  was  en- 
titled to  prize  mwey  according  to  the  fourth 
and  fifth  rules  of  distribution  therein  prescribed. 

The  Prize  Court  therefore  erred  in  awarding 
to  her  commander,  instead  of  his  one  tenth  of 
tibe  prize  money,  a  share  proportioned  to  his 
rate  of  pay. 

Another  error  occurred  in  the  distribution 
of  the  prize  money,  by  order  of  the  Secretary 
(Ht  the  Navy,  to  Cushme,  Howarth  and  Gay, 
according  to  the  rates  oi  pay  of  the  grades  to 
which  they  had  been  promoted  since  the  capt- 
ure. Although  prize  monev  is,  strictly  speak- 
ing, a  matter  of  bounty  ana  not  of  right,  and 
54]  no  one  has  any  absolute  title  to  it  before  adju- 
dication; yet,  unless  the  Qovemment,  acting 
through  the  proper  department,  has  clearly 
manifested  an  intention  to  revoke  the  grant, 
or  to  alter  the  mode  of  distribution,  it  Is  to  be 
awvded  and  distributed  according  to  the  laws 
In  force  and  the  facts  existing  at  the  time  of  the 
capture.  27t«  A'twj,  18  Wall.,  339  [80  U.  S.. 
XX.,  505];  T^Eltebe,5C.  Rob.,  178;  Steventv. 
BoffteeU,  16  Yes.,  140,  152;  FiU  v.  Taplor,  11 
East,  414,  and  8  Taunt.,  809;  11  Opinions  of 
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Attomeys^nenil,  103.  ThB  direction  la  tin 
Prize  Act  to  make  distribution  among  inferior 
officers  and  men  "  according  to  their  renwctiTe 
rates  of  pay  in  the  service  naturally  implies 
the  rates  of  their  pay  at  the  time  of  the  capture, 
by  relation  to  which  the  subsequent  distribution 
is  made;  and  not  those  rates  as  affected  by 
IHvmotions  after  the  capture  and  before  decree 
or  distribution,  although  such  promotions,  so 
far  as  affects  rank  andpoetdbly  ordinary  par, 
date  from  the  day  of  the  capture.  To  bold  oth- 
erwise would  be  to  leave  the  sharee  of  prize 
money,  not  only  of  the  persons  promoted,  but 
also  of  all  others  on  board  and  entitled  to  share 
according  to  rate  of  pay,  subject  to  be  varied  in 
consequence  of  deh^ln  obtuning  disMbntion. 

For  these  reasons,  this  court  concurs  in  the 
conclusions  of  the  Court  of  Claims  as  to  the 
shares  of  prize  money  which  the  officers  and 
crew  of  the  launch  were  entitled  to  receive  un- 
der the  prize  taws  in  force  at  the  time  of  the 
capture.  The  inequitable  operation  of  those 
laws,  as  applied  to  a  capture  by  a  vessel  hav- 
ing so  small  a  number  of  officers  and  men  as 
this  launch,  by  which  the  leader  of  the  enter- 
prise obtains  less  prize  money  than  a  paymaster 
or  an  engineer  under  his  command,  u  a  matter 
for  the  consideraUon  of  Congress,  and  not  of 
the  courts. 

The  report  of  the  Committee  on  Naval  Af- 
fairs of  the  House  of  Representitives,  accora- 
pimying  the  bill  which  was  aftci  wardis  passed 
as  tltc  Act  of  August  8,1882,  chap.  480,  referred, 
among  other  tiiings,tothcfollowiogdocumcnts: 
The  decrees  of  the  Prize  Court  in  the  case  of  The 
Albermarle.  The  orders  of  the  Secretary  of 
the  Navy  for  the  distribution  of  the  prize  mon- 
ey. The  opinion  of  Attorney-General  Reverdy 
Johnson,  dated  November  19, 1849,  that  if  ao-  [75g 
counting  oiQccrs  err  designedly  or  by  mistake, 
the  loss  must  fall  on  the  United  States.  6  Opin- 
ions of  Attorneys-General,  168.  The  opinion  of 
Attorney-General  I^errepont,  dated  December 
10, 1875,  that  this  launch  was  "a  aingleship," 
within  tlie  meaning  of  the  Prize  Act:  that  her 
commander  was  entitled  to  his  fractional  part, 
and  could  not  share  according  to  his  pay,  in  the 
prize  money  of  The  Albemarle ;  and  that  the 
rates  of  pay,  according  to  which  others  oo 
board  the  launch  were  entitled  to  share  in  the 
prize  money,  were  the  rates  of  pay  at  the  time 
of  the  capture.  J  5  Opinions  of  Attomeys-Gea- 
eral,  63.  A  letter  of  tlie  Secretary  of  the  Navy 
to  the  counsel  of  the  captors  dated  April  24, 
1877,  stating  that,  as  the  prize  money  of  The 
Albemarle  had  been  fully  distributed,  and  as 
there  was  no  other  fund  which  he  could  law- 
fully order  to  be  paid  to  her  captors,  they  must 
look  to  Congress  for  the  reli^  to  whif£  they 
seem  to  be  enUtled.  Report  No.  90,  H.  R,  1st 
Sess.,  47th  Congress. 

It  is  evident,  therefore,  that  the  Act  of  1883 
was  passed  with  a  knowledge  of  the  manner  in 
which  the  prize  money  for  the  capture  of  the 
Albemarle  had  been  distributed  by  the  Secre- 
tary of  the  Navy  under  the  decrees  <tf  the  Prize 
Court;  and  the  reasonable  inference  is  that  Con- 
gress intended,  without  impeaching  the  validity 
of  the  distribution  so  made,  or  affecting  the 
right  of  any  captor  to  hold  the  money  already 
paid  him,  but  treating  each  as  having  received 
no  more  than  a  suitable  reward  for  his  gal- 
lantry, to  allow  out  of  the  Treasury,  to  those 
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of  the  canton  who  had  received  less  than  their 
lawful  uiarea  accordinj^  to  the  rules  of  the 
rS-lze  Act,  enough  to  make  up  the  deflcicDcy. 
The  Joint  effect  of  the  Act  of  1882  and  the  pre- 
vious distribution  is  the  same  as  if  the  prize 
money  hod  been  distributed  in  conformity 
with  those  rules,  and  Congress  had  afterwards 
granted  to  Gushing,  Howarth  and  Gay,  out  of 
money  in  the  Treasury,  sums  in  addition  to 
their  lawful  shares  of  prize  money,  as  wnsdone 
In  the  case  of  Captain  Perry  for  captures  on 
Lake  Erie  in  tlie  War  of  1812.  Act  of  April 
18,  1814,  ch.  70,  8  Stat,  at  L.,  180. 

It  Is  therefore  unnecessary  to  express  an 
opinion  upon  the  question  artpied  by  counsel, 
I]  whether,  under  the  Act  of  1864,  the  jurisdiction 
of  the  Prize  Court,  upon  the  condemnation  of 
a  prize  taken  by  an  armed  vessel  of  the  Navy, 
e^Aended  to  dctermiDing  the  separate  shares  of 
the  offlcors  and  crew ,  or  was  limited  to  adjudg- 
ing what  vessels  were  entitled  to  share,  and 
whether,  by  reason  of  their  force  as  compared 
with  that  of  their  prize,  the  whole  or  the  half 
of  the  proceeds  should  go  to  them — leaving  the 
distribution  among  the  officers  and  men  to  be 
made  by  the  Secretary  of  the  Navy,  according 
to  the  records  of  the  department* 

Judgment  aMrmed. 

True  copy.  Test : 

Jamea  B.  HciCeDney,  Clerk,  Snp.  Court,  U.  S. 

•SCO  Act  of  JniylT,  186S,  ch.  204,sec.6,  12  Stat  at 
L.,  607 :  Act  of  June  ao,  1804.  cb.  174,  scceTl,  7.9, 10, 16, 
27. 28, 13  St:)t.  itt  I..,  807-314 ;  The  St.  Laarence^i  Oall., 
19;  Pt-ocfetJM  of  PrizK.  Abb.  Adm.,«»;  TheOlamor- 

gm,  1  Spm^fu'c,  ^3 ;  The  Chavltett  i  Spravue,  SS6;  ft 
P6.  of  Attr^-Oea.,  142. 


COOPER  MANUFACTURING  COMFAITy, 
Fijf.  in  Err., 
t. 

JAMES  W.  FERGUSON  ANn  FRANK  HAR- 
RISON, Partners  as  Feuguson  &  H  arribon. 

CSoe  8.  C  Reporter's  e<L,  7S7-7aTJ 

Foreign  eorporati&tu,  eonditiotu  on  doing  butt- 
nat—conttruetum  of  statute*— -amtraet  in  vio- 
lation  of  laic — single  transaction. 

1.  A  State  may  prescribe  the  terms  upon  which  a 
for<?i<;n  corporation  shall  be  allowed  to  carry  on  itH 
business  in  the  State. 

2.  Statutes  in  jxiri  materia  are  to  be  construed  to- 
gether; contemporary  Interpretation  is  entitled  to 
much  wcij^ht. 

3.  If  a  contract  on  which  a  suit  la  brought  was 
mude  In  vii>ltition  of  a  law  of  the  State,  It  cannot  be 
enfort.-ed  in  any  court  sitting  in  tiic  State. 

4.  The  Conetitution  and  Statutes  of  Colorado  do 
not  forbid  the  doing  of  A  single  act  of  btiBlaces  in 
the  State,  but  the  currying  on  of  bu.sinoes  by  a  for- 
eign corporation  without  the  filing  cf  the  cert  iflciite 
and  the  appointment  of  an  agent,  as  required  by  the 
stilt  utc. 

5.  The  mailing  In  Colorado  of  one  contract,  by 
which  nn  Ohio  corporation  agreed  to  build  am  de- 
liver in  Ohio  certain  machinery  and  the  other  party 
to  pay  for  it.  did  not  constitute  a  carrying  on  of . 
business  in  Colorado. 

[No.  40.] 

Arg-ued  Oct.  SS,  188%.  Ordered  for  r6-argummt, 
A'tw.  10, 1884.    SubmitteaJan.  19, 1884.  -Dc- 

cidedMar.  16. 1885. 


KoTB.— Powers  of  eorporatUm  beyond  the  territo- 
rial iimltx  of  the  sonenwnty  which  created  U.  See 
note  to  Uunyan  v. Coater,  Inu. B.  (14 Pek),  1& 

lis  u.  s. 


IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Colorado. 
The  history  and  facts  appear  in  the 

Statement  of  the  case  by  Mr.  Justice  Woods  I 
Section  10  of  article  15  of  the  Constitu-  [721 
tion  of  the  State  of  Colorado,  adopted  in  1870, 
and  still  in  force,  provides  as  follows:  "  No 
foreign  corporation  shall  do  any  business  in  this 
State  without  having  one  or  more  known  pliices 
of  business  and  an  authorized  agent  or  agents 
in  the  same,  upon  whom  process  may  he  served." 

To  carry  into  effect  this  clause  of  the  Consti- 
tution, tbe  Legislature  of  Colorado,  in  the  year 
1877,  in  an  Act  entitled  "An  Act  to  Provide 
for  the  Formation  of  Corporations/'  enacted  ai 
follows: 

"Sec.  28.  Foiefgn  corporations  shall,  before 
they  are  authorized  or  permitted  to  do  any  busi- 
ness in  this  State,  make  aud  file  a  certificate, 
siitned  by  the  president  and  secretary  of  such 
corixiratioQ.  duly  ackuowledged,  with  the  Sec- 
retary of  State,  and  in  the  office  of  the  record- 
er of  deeds  of  the  county  in  which  such  busi- 
ness is  carried  on,  designating  the  principal 
place  where  the  business  of  such  corporation 
shall  be  carried  on  in  this  State,  and  an  author- 
ized agent  or  agents  in  this  State  residing  at  its 
principal  place  of  business  upon  whom  process 
ma^  be  sei  ved:  and  such  corporation  shall  be 
subjected  to  all  the  liabilities,  restrictions  and 
duties  which  are  or  may  be  imposed  upon  cor- 
porations of  like  character  organized  under  the 
general  laws  of  this  State,  and  shall  have  no 
other  or  greater  powers." 

Section  86  of  the  some  Act  provided  that  a 
failure  to  comply  witli  the  provisions  sec- 
tion 23  should  render  the  officers,  agents  and 
stockholders  of  the  corporation  individually 
liable  on  all  its  contracts  made  while  the  corpo* 
ration  was  so  in  default. 

These  provisions  of  the  organic  and  statute 
law  of  the  State  bein^  in  force,  the  plaintiff  in 
error,  which  was  a  dorporation  organized  and 
existing  under  the  laws  of  the  State  of  Ohio, 
and  having  its  principal  place  of  business  at 
Stourit  Vernon,  Ohio,  on  February  22,  1880,  at 
the  County  of  Larimer,  in  the  State  of  Colorado, 
entered  into  a  contract  in  writing  of  that  data 
with  the  (irfcndants,  who  were  citizens  of  Col- 
orado, by  which  it  was  agreed  that  the  plaint- 
iff should  sell  to  the  defendants,  and  deliver  to 
them  on  the  cars  at  Mount  Vernon,  in  the  State  [729 
of  Ohio,  a  steam  engine  and  other  machinery, 
in  consideration  whereof  the  defendants  were 
to  pay  tbe  plaintiff  the  price  stipulated  in  the 
contract  for  such  machinery. 

This  suit  was  brought  by  the  plaintiff  on 
August  10,  1880,  to  recover  of  the  defendanta 
damages  for  their  breach  of  the  contract. 

The  defendants,  among  other  defenses,  plead- 
ed: First  That  when  the  contract  was  entered 
into,  the  plaintiff  had  not  made  and  filed  the 
certificate  required  by  section  23  of  the  Act  of 
1877.  Second.  That  at  the  time  of  making  the 
contract,  the  plaintiff  did  not  have  a  Imown 
place  of  business  in  the  State  of  Colorado,  and 
did  not  have  an  authorized  agent  or  agents  in 
tbe  State  upon  whom  process  might  be  served. 

The  plaintiff  demuncd  to  both  these  answetSf 
because  they  did  not  state  facts  aufficieDt  to  con- 
stitute a  defense  to  the  action.  Upon  the  hear- 
ing of  the  demurrer  tbe  Judges  of  the  Circuit 
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Court  were  divided  In  opinion,  and  the  presid- 
ing judge  being  of  opinfoa  that  the  demurrer 
■hould  be  oTerniled,  it  was  overruled  accord- 
tnglj,  and  the  plaintifl  electing  to  stand  by  its 
demurrer,  judgment  was  entered  against  it  dls- 
tniBsing  its  suit,  and  for  costs.  By  the  present 
writ  oferror,  the  plaintiff  brings  that  judgment 
under  review. 

The  certificate  of  dtvidon  of  opinion  recites 
the  facts  above  set  forth,  and  states  the  ques- 
tion upon  which  the  judges  differed  to  be 
"  Whether  the  tenth  section  of  article  sixteen  " 
rafteeo)  "of  the  Constitution  of  the  Sttite  of 
Colorado,  and  the  twenty-third  section  of  an 
Act  of  the  General  Assembly  of  the  State  of 
Colorado,  passed  in  the  vear  A.  D.  1877,  enti- 
tled an  'Act  to  Provide  for  the  Formation  of 
Corporations,'  were,  or  either  of  them  was,  un- 
der aU  the  circumstances  stated  and  the  various 
Acts  passed  by  the  Le^sluture  of  the  State  of 
Colorado,  a  bar  in  this  action." 

Mr.  Walter  H.  Smith,  for  plaintiff  in  error: 

The  reasonable  interpretation  is  that  the  pro- 
visions in  question  apply  only  to  corporations 
of  other  States  which  come  Into  the  State  of 
Colorado  with  the  intention  of  carrying  on  tlie 
business  for  which  they  were  incorporated; 
which  intend  to  engage  in  trade  or  business 
with  the  citizens  of  the  State;  which  expect  to 
Incur  liabilities  to  citizens  as  a  class,  and  should 
therefore  be  amenable  to  the  laws  of  the  State, 
and  be  suable  in  the  courts  of  the  State.  Any 
Other  interpretation  of  the  provisions  above  re- 
ferred to  of  the  hiws  of  tiie  State  of  Colorado 
would  prevent  single  transactions  between  cor- 
porations and  its  Citizens. 

The  true  principle  seems  to  be  settled  by  the 
authorities,  that  performance  of  a  single  isolat- 
ed act,  such  OS  the  making  of  a  single  contract, 
does  not  constitute  or  amount  to  doing  business 
within  the  State,  within  the  meaning  of  such  le- 
galprovisions  as  those  now  under  consideration. 

Potter  V.  llaak,  6  Hill,  491;  Oraham  v.  Hen- 
tMeks,  23  La.  Ann.,  633;  Suydam  v.  Morrit  O. 
<e  B,  Co.,  6  Hill,  317;  Nav.  Go.  v.  Weed,  17 
Barb.  878. 

An  interpretation  should  be  given  which  is 
reasonable  and  works  no  injustice,  either  to  the 
individual  or  the  Corporation. 

Mr.  ThonkM  M.  Robinson*  for  defend- 
ants In  error: 

The  right  of  power  of  a  corporation  created 
by  the  laws  of  one  State  to  do  business  in  an- 
other depends  purely  upon  the  comity  of  the 
State  in  which  the  business  is  transacted— a 
comity  which  is  never  extended  where  the  ex- 
ercise of  such  power  is  prejudicial  to  its  inter- 
ests or  repugnant  to  its  policy. 

Paul  v.  Virffinia,  8  Waif..  168  <76  U.  a, 
XIX.,  Bank  v.  Earle,  13  FeL.  510;  Ihieat 
V.  C/tieago,  10  Wall.,  410  (77  U.  8.,  XIX.,  973); 
R  R.  Co.  V.  EoanU,  104  U.  S.,  11  (XXVL,  644). 

The  law  is  prohibitory.  Until  its  require- 
Dients  have  been  complied  witli,  a  foreign  cor- 
poration ia  without  power  to  do  any  business 
whatever  within  the  limits  of  Colorado. 

UUeji  T.  Mining  Co.,  4  Col.,  369. 

A  contract  made  by  a  forei^  corporation, 
before  complying  with  the  conditions  imposed 
by  the  statutes  oi  the  Slate  in  which  the  con- 
tract is  made,  is  void. 

Im.  Co.  T.  Slaughter,  30  Ind.,d20;  Ginan- 
nati  M.  S.  A.  Co.  v.  Roaenthal,  66  HI.,  85;  Jm. 
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Co.  T.  iVfwa.  10  Allen,  333:  Roche  v.  Ladi,  1 
Allen,  441:  Jnonur.  Int.  Co.,  80  Pa.  St,  16: 
Bank  v.  Pom,  6  Greg..  481;  In  re  Qm^oek,  8 
flawy.,  318. 

"Whenever  an  act  ia  made  subject  to  a  pen- 
alty by  statute,  It  ia,  of  course,  considered  ss 
prohibited  and  forbidden." 

Alien  V.  HawkM,  18  Pick.,  83;  Int.Oo.-^.Haif- 
wtf,  11  Wis.,  894;  i^numv.fTroaAbiD/;  33  WIbl, 
447;  MeU!hoir-7.Me<kKrty,  81 WU..  363:  Thom* 
V.  Ins.  Co.  (euvra);  MiUer  y.BMt,  1  Allen,  484. 

The  general  terms  "any  business,"  Uberallj 
construed,  include  tiie  making  of  a  dngle  con- 
tract. 

In  re  Oometcck  (jtupra);  Utl^  Minina  Co. 
{eupra);  Bank  y. Page  {supra);  Oindnnati M.H. 
A.  Oo.  V.  BosentJuu  Uupra);  In*,  do.  v.  Hartcg 
(fupra);  T?iome  v.  Ins.  Co.  (supra);  WiUiaim 
•w.Oheney,  8 Gray,S16;  PavlY.  Tirginia  (supra). 

In  none  of  these  cases  was  It  made  to  appear 
that  the  contract  In  question  In  each  of  uem 
was  other  than  a  single  and  Isolated  transaction. 

Mr.JusUee  Wooda,  delivered  the  opinion  of 
the  court: 

The  right  of  the  [>copIeof  a  State  to  prescribe 
generally,  by  Its  Constitution  and  laws,  the 
terms  upon  which  a  foreign  corporation  shall  be 
allowed  to  carry  on  its  business  in  the  Stale,  has 
been  settled  by  this  court.  Bank  v.  Barle,  13 
Pet.,  519;  Paul  v.  Virginia.  8  Wall.,  168  [75  U. 
S.,  XIX.,  8571;  Ducat  v.  Chicago.  10  Wall.,  410 
[77  U.  S.,  XIX.,  9731.  The  phuntiff  in  error 
docs  not  deny  this  ri^bt,  but  insists  that,  upim 
a  proper  construction  of  section  10  of  article  IS 
of  the  Constitution  of  Colorado,  and  of  section 
33of  the  Act  of  1877,  Its  contract  with  the  de-  tm^ 
fendnnts  was  valid,  and  that  its  suit  should  have 
been  maintained. 

As  the  clause  in  the  Constitution  and  the  Act 
of  the  Legislature  relate  to  the  same  subject, 
like  statutes  in  pari  materia,  they  are  to  be  coa- 
strued  together.   Eakridge  t.  SaU,  35  Ala..  80. 

The  Act  was  passed  by  the  first  Legislature 
that  assembled  after  the  adoption  of  Uie  Consti- 
tutiOD,  and  has  been  allowed  to  remain  u[>on  the 
statute  book  to  the  present  time.  It  must  there- 
fore be  considered  as  a  contemporary  interpre- 
tation, entitled  to  much  weight.  Stuart  v. 
Laird,  1  Crandi,  2&6,Jfartm  y.'Munter,  I 
Wheat,  804;  (Mmev.  Virginia,  6  Whcat,364; 
Adam*  v.  &orey,  1  I^ine,  90. 

It  must  be  conceded  that  If  the  contract  on 
which  the  suit  was  brought  was  made  in  viola- 
tion of  a  law  of  the  State,  it  cannot  be  enforced 
in  any  comt  sitting  in  the  State  charged  with  the 
interpretation  and  enforcement  oi  its  laws. 
Bankv.  Oaww,  2Pet,fl27;  Oravetv.  Slaughter, 
IS  Pet,  449;  Harris  v.  Runnels.  13  How.,  79; 
Brown  v.  T^kingtan,  8  Wall.,  877  [70  U.  S., 
XVIII.,  3551;  Davidson  v.  Lanier,  4  Wall.,447 
[71  U.  S.,  XVIII.,  8771;  Sanauer  v.  Doane,  13 
Wall..  842  [79  U.  8.,  XX.,  489];  Wheeler  v. 
Hussdl.  17  Mass.,  258;  Lau>  v.  Hodson,  11  East 
800:  Little  v.  Poole,  9  Bam.  &  C,  193;  Thome 
V.  Ins.  Co.,  80  Pa.  St,  15;  Allen  v.  Hawks,  18 
Pick..  82;  Roche  v.  Ladd,  1  Allen,  441;  In  re 
Oomstoek,  8  Sawy.,  218.  , 

So  far  as  appears  by  the  raM>rd.  the  plaintiff 
had  no  principal  place  of  business.nor  any  place 
of  business  whatever,  in  the  State  of  Colorado 
and  the  making  of  the  contract  set  out  in  the 
complaint  was  the  only  business  ever  done  by 
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it.  or  that  It  ever  purposed  to  do  in  Uiat  State. 

The  question  tberofore  is  whether,  upon  a 
true  construction  of  the  Constitution  and  stat- 
ute, the  making  of  the  contract  which  the 
plaintiff  seeks  to  enforce  was,  under  the  circum- 
stances stated,  forbidden. 

The  contention  of  the  defendant  lu  eiror  is 
that  the  proliibition  against  the  doing  of  any 
business  in  the  State  by  a  foreign  corporation, 
except  upon  the  [H«8cnbed  condition,  includes 
the  doiDg  of  any  single  and  isolated  act  of  busi- 
i4]  ness  whatever.  Thug  broadly  stated,  it  is  clear 
that  the  interpretation  of  the  defendants  cannot 
be  sustained.  In  a  case  involving  the  construc- 
tion of  the  statute,  the  Supreme  Court  of  Col- 
orado held  tliat  a  foreign  corporation  might, 
without  complving  with  the  provisions  of  the 
statute,  maintiun  an  action  In  the  courts  of  the 
State  to  recover  damages  for  trespass  to  Its  real 
estate.  The  court  said;  "The  prohibition  ex- 
tends to  doing  business  before  compliance  with 
the  terms  of  the  statute.  We  do  not  think  this 
an  abridgment  of  the  right|of  a  foreign  corpora- 
tion to  sue.  It  extenda  only  to  the  exercise  of  the 
powers  by  which  it  may  be  said  ordinarily  to 
transact  or  carry  on  its  business.  To  what  ex- 
teat  the  exercise  of  these  powers  is  affected  we 
do  not  decide."  Vtley  v.  Mining  Co.,  4  Col., 
869.  So  it  is  clear  that  the  statute  cannot  be 
construed  to  impose  upon  a  foreign  corpora- 
tion limitationa  of  its  right  to  make  contracts  in 
the  State  for  carryintr  on  commerce  between  the 
States,  for  that  wouu  make  the  Act  an  invasion 
of  the  exclusive  rieht  of  Congress  to  regulate 
commerce  amonz  the  several  States.  i%iul  v. 
Virginia  \9upra\.  The  prohibition  against 
doin^  any  business  cannot,  therefore,  be  liter- 
allv  mterpreted. 

Keasonably  construed,  the  Constitution  and 
Statute  of  Colorado  forbid,  not  the  doing  of  a 
single  act  of  business  in  the  State,  but  the  carry- 
ing on  of  business  by  a  foreign  corooration 
without  the  filing  of  the  certificate  and  the  ap- 
ptdntment  of  an  agent  as  required  by  the  stat- 
ute. The  Constitution  requires  the  foreign  cor- 
poration to  have  one  or  more  known  places  of 
business  in  the  State  before  doing  any  business 
therein.  This  implies  a  purpose  at  least  to  do 
more  than  one  act  of  biismess.  For  a  corpora- 
tion that  has  done  but  a  single  act  of  business, 
and  purposes  to  do  no  more,  cannot  have  one  or 
more  known  places  of  business  In  the  State. 
To  bave  known  plaos  of  business,  it  must  be 
carrying  on,  or  intending  to  carry  on,  business. 
The  Statute  passed  to  cany  the  provision  of  the 
Constitution  into  effect  makes  this  plain,  for  tlie 
certificate  which  it  requires  to  be  filed  by  a 
foreign  corporation  must  designate  the  prin- 
cipal place  in  the  State  where  the  business  of 
the  corporation  is  to  be  carried  on.  The  mean- 
5]  ing  of  the  phrase  "  to  carry  on  "  whoi  applied 
to  business  is  well  settled.  In  Worcestd's  dic- 
tionary the  definition  is:  "  To  prosecute,  to  help 
forward,  to  continue,  as  to  carry  on  business,'' 
The  definition  given  to  the  same  phrase  in  Web- 
ster's dictionary  is:  "  To  continue,  as  to  carry 
onadesign;  to  manage  or  prosecute,  as  to  carry 
on  husbandry  or  trade."  The  making  in  Col- 
orado of  the  one  contract  sued  on  in  this  case, 
by  which  one  party  a^eed  to  build  and  deliver 
in  Ohio  certain  machmery  and  the  other  party 
to  pay  for  it,  did  not  constitute  a  carrying  on  of 
business  in  Colorado. 
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The  obvious  construction,  therefore,  of  the 
CpnstituttoD  and  the  Statute  Is,  that  no  foreign 
corporation  shall  begin  any  business  in  Uw 
State,  with  the  purpose  of  pursuing  or  carrying 
it  on.  until  it  has  med  a  c^iflcate  designating 
the  principal  place  where  the  business  of  the 
corporation  is  to  be  carried  on  in  the  State,  and 
naming  an  authorized  agent,  residing  at  such 
principal  place  of  business,  on  whom  process 
may  be  served.  To  require  such  a  certificate 
as  a  prerequisite  to  the  doing  of  a  single  act  of 
business,  when  there  was  no  purpose  to  do  any 
other  business  or  havea  place  of  business  in  tfaiis 
State,  would  be  unreasonable  and  incongruous. 

The  case  of  PoUer  v.  Bank,  5  Hill,  400,  tends 
to  support  this  conclusion.  The  charter  of  the 
bank  provided  that  its  operations  of  discount 
and  deposit  should  be  carried  on  hi  the  village 
of  Ithaca,  and  not  elsewhere.  The  cashier  dis- 
counted a  note  in  the  City  of  New  York,  for 
the  purpose  of  securing  a  demand  due  the  bank, 
and  the  fact  that  the  note  was  discounted  in 
New  York  City  was  set  up  as  a  defense  to  a  suit 
on  the  note.  In  giving  judgment  for  the  bank, 
Nelson,  Chief  Juttice,  said,  the  statute  "  obvl> 
ously  relates  to  the  regular  and  customary  busi- 
ness operations  of  tfaebank,  and  does  not  api^T 
to  a  single  transaction  like  the  one  In  question. 
A  similar  ruling  was  made  In  duydam  v.  Can.  ift 
Bkg.  Co..  6  Hill,  217.  See  also,  ffroAom  t.  Hon- 
dricks,  22  La.  Ann.,  523. 

We  base  the  conclusion  that  the  demurrer  to 
the  defendant's  answer,  should  have  been  sus> 
taincd  upon  the  interpretation  we  have  given  to 
the  Constitution  and  statute,  and  do  not  find  It  p„. 
necessary  to  decide  whether  their  provisions  in- 
vade  the  exclusive  right  of  Congress  to  regulata 
commerce  among  the  several  States.  We  have 
examined  all  the  coses  cited  by  the  defendants 
to  support  their  interpretation!*  In  none  of 
them,  was  the  statute  construed,  similar  in  iU 
language  or  provisions  to  the  Constitution  or 
statute  under  consideration,  and  the  cases*  can 
have  no  controlling  weight  in  the  present  con- 
troversy. 

We  are  of  opinion  that  there  was  error  In  the 
judgment  of  the  Circuit  Court.  The  judgment 
mutt  therefore  he  reversed,  and  the  cause  re- 
manded for  further  proceedings,  in  conformity 
with  this  opinion;  and  it  is  so  ordered. 

Mr,  Justice  Matthews:  Mr.JusUee  Blatel^ 
ford  and  myself  concur  in  the  judgmcntof  the 
court  announced  in  this  case,  but  on  different 
grounds  from  those  stated  in  the  opinion. 

Whatever  power  may  be  conceded  to  a  State, 
to  prescribe  conditions  on  which  foreign  cor- 
porations may  transact  business  within  its  lim- 
its, it  cannot  be  admitted  to  extend  so  far  as  to 
prohibit  or  regulate  commerce  among  the 
States;  for  that  would  be  to  invade  the  juriadIo> 
tiou  which,  by  the  terms  of  the  Constitution  of 
the  United  States,  is  conferred  exclusively  upon 
Congress. 

In  the  present  case,  the  construction  claimed 
for  the  Constitution  of  Colorado,and  the  Statute 
of  that  State  passed  in  execution  of  it,  cannot 
be  extended  to  prevent  the  plamtiff  in  error,  a 


•7n  re  Comstock,  8  Sawv.,  218:  Bank  v.  Page,  t  Or- 
eg.,431;  Thome  v.  Ins.  Co.,  80  Pa.  St.,  15;  iloche  v. 
Ladd,  1  Allen,  441;  Ins.  Co.  v.  Slnughter,  20  Ind- 
mx  los.  Co.  V.  PurselL  10 Allen, 231;  Oln.H.&H.IiiB. 
Co.  V.  Rosenthal,  86  UL,  85 ;  lusTCo.  v.  Uurvey,  U 
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corporation  oi  another  State,  from  transacting 
any  business  in  Colorado,  which,  of  itself,  Is 
oommerce.  The  transacUon  in  questioo  was 
clearly  of  that  character.  It  was  the  making 
of  a  contract  in  Ck>lorado  to  manufacture  cer- 
tain machinery  in  Ohio,  to  be  there  delivered 
for  transportation  to  the  purchasers  in  Colorado. 
[737]  That  was  commerce;  and  to  prohibit  it,  except 
upon  conditions,  is  to  regulate  commerce  be- 
tween Colorado  and  Ohio,  which  is  within  the 
exclusive  province  of  Congress.  It  is  quite 
competent,  no  doubt,  for  Colorado  to  prohibit 
a  foreign  corporation  from  ac(^uiring  a  domicil 
in  that  State,  and  to  prohibit  it  from  carrying 
on  within  that  State  its  business  of  maiiufactur- 
iog  machinery.  But  it  cannot  prohibit  it  from 
uuine^  Colcffado,  by  contracto  made  there,  its 
maduoeiy  manufactured  elsewhere,  for  that 
would  be  to  regulate  commerce  among  the 
States. 

In  Paul  V.  Virginia,  8  Wall.,  168  [76  U.  8., 
XIX.,  857],  theissuingof  a  policy  of  Insurance 
was  expressly  held  not  to  be  a  transaction  of 
commerce,  and,  therefore,  not  excluded  from 
the  control  of  state  laws;  and  the  decision  in 
that  case  is  predicated  upon  that  distinction.  It 
Is  therefore  not  inconsistent  with  these  views. 

True  copy.  Tc-st: 

Jamos  H.  MoKeoney,  Cleric,  Sup.  Court,  U.  B. 


THE  UNITED  STATES,  Ihtebtbkob, 
e. 

INDIANAPOLIS  AND  ST.  LOUIS  RAIL- 
ROAD COHPAKT. 

(See  B.  CL,  Beportarl  ed.,  TIl-VlS.) 

Tax  cm  oouponi  of  railroad  company. 

The  Act  of  July  14, 1870, 16Btat.nt  L.,  200,  ch  JESS,  sec 
16,  (lid  Dot  Impose  an  lut^rnitl  revenue  tax  od  Inter- 
est coupons  of  the  bonds  of  a  Itailrond  Company, 

eiiyablcund  paid  on  the  l^tdayof  January,  ltt72,uJ- 
loufth  paid  out  of  Its  eumintrs  made  In  ItfTl. 
[No.  525.] 

eubmittedJan.  £8, 1885.  DecidedMar.  16. 1885. 

APPEAL  from  tbe  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 
The  history  and  facts  of  the  case  sufBdcntly 
appear  in  the  opinion  of  the  court. 

Jfr.  a.  F.  PhlUips.  aoUeiiar^O*^.,  fot  ap- 
pellant. 

Mr.  John  T.  Dye.  for  appellee. 

Mr.  JviHee  Ha-rlaa  deUvered  tbe  oidnlon  of 
tbe  court: 

This  suit  was  brou^t  to  foreclose  certain 
mortgages  given  to  secure  bonds  issued  by  tbe 
Indianapolis  and  St.  Louis  Railroad  Company. 
A  final  decree  of  foreclosure  having  been  passed, 
tbe  mortgaged  property  was  sold  and  the  sale 
[71X]  was  conllrmcd  by  the  court  The  United  States 
Intervened  by  petition  and  asked  that  certain 
sums,  alleged  to  be  due  to  tlui  Govenunent  on 
account  of  taxes*  be  first  paid  out  of  the  pro- 
ceeds. 

It  appeared  that  certain  interest  coupons  of 
the  bonds  of  the  Company  were  payable,  and 
were  paid,  on  the  first  days  of  September  and 
November,  1870,  and  that  certain  other  interest 
coupons  of  the  same  Company  were  payable  on 
1140 


the  first  day  of  January,  1878,  and  were  tfm 
paid  out  of  ita  earnings  made  prior  to  that  dat» 
and  during  tbe  year  1871. 

Tbe  court  below  held:  1.  That  the  Act  of 
July  14,  1870,  16  Stat  at  L.,  269,  ch.  206,  sec 
15,  did  not  impose  an  intenul  revenue  tax  on 
interest  coupons  of  the  bonds  of  the  Railroad 
Company  payable  and  p^  during  the  last  flT» 
monUis  of  that  year.  2.  That  the  law  did  not 
impose  an  internal  revenue  tax  on  interest  coo- 
poos  of  such  bonds  payable  and  paid  on  the  fini 
day  of  January,  1872. 

The  United  States  acquiesces  in  the  judg- 
ment in  respect  of  the  first  of  these  claims,  but 
contends  that  the  Act  of  July  14, 1870,  impoeed 
a  tax  upon  interest  coupons  that  were  paid  out 
of  the  corporation  eanungs  for  1871,  utbongh 
such  payment  was  not  due  nor  made  until  Jan- 
uary 1, 1873.  This  question  depends  upon  tbe 
cofastructioo  of  section  15  of  the  Act  of  1870. 
which  provides:  "That  there  shall  be  levied 
aod  collected,  for  and  during  Oie  year  1871,  a 
tax  of  two  and  one  half  per  eentum  on  the 
amount  of  all  interest  or  coupons  paid  on  bonds 
or  other  evidence  of  debt  issued  and  payable  tn 
one  or  more  years  after  date,  by  any  of  ti^e  oor^ 
porations  in  this  section  bereinuter  enumerated 
[railroad  corporations  being  among  the  nuoi- 
ber],  and  on  the  amount  of  all  dividends  of  earn- 
ings, income  or  gains  hereafter  declared,  •  • 
*  whenever  and  wherever  the  same  shall  be 
payable,  *  •  *  and  on  all  undivided  profits 
of  any  such  corporation  which  have  accrued  and 
been  earned  and  added  to  any  surplus,  contin- 
gent or  other  fund,"  etc. 

In  construing  this  section  in  S.  R.  Co.  t.  U, 
S.,  101  U.  S.,550  [XXV.,  1070],  the  court  said: 
"  The  intei-cst  in  this  case  was  neither  payable 
nor  iKiid  in  1871,  and,  as  tlie  tax  is  not  leviable 
or  collectible  until  the  interest  is  payable,  wa 
see  no  way  in  which  the  company  can  be  C71SI 
charged  on  this  account.  The  tax  is  not  on  the 
interest  as  it  accrues,  but  when  it  is  paid.  No 
provinion  is  made  for  a  pro  rata  distribution  of 
the  burden  over  tbe  time  the  interest  is  accumu- 
lating; aod  as  the  tax  can  onl^-  be  levied  for  and 
during  the  year  1871,  we  tbmk.  If  tbe  interest 
is  in  good  faith  not  puable  in  that  year,  tbe  tax 
is  not  demondable,  either  in  whole  or  In  part." 

This  decision  covers  the  present  case.  The 
claim  of  the  United  States  is  not  for  a  tax  on 
dividends  or  gains,  but  is  distinctly  for  a  tax 
on  interest  accruing  on  tbe  bonds  of  the  Rail- 
road Company,  and  which  was  not  payable  nw 
paid  imtil  after  the  year  1871,  for  and  durinr 
which  the  Act  dire*^  it  to  be  levied  and  col- 
lected. We  do  not  perceive  that  tbe  liability  of 
tbe  Ctnporation  for  tax  on  this  lotereat,  as  audi, 
is  affected  by  the  circumstance  that  tbe  interest 
was  paid  oat  of  the  earnings  made  tn  the  pi» 
vious  year. 

Judgment  affirmed. 

True  copy.  Teat :  _       ^      _        _  . 

Jamea  H.  MoKenney,  Olerk,  Sop.  Oonrt,  U.  flL 
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UDA  0.  HARDIN,  Admn.  of  W.  D.  Hab- 

DOT,  BT  AL.,  Apptt.t 
ff. 

BLAND  P.  BOYD,  Admr.  of  Sows  D.  Wabe, 
Deceased;  EMMA  WARE,  J.  L.  LETT,  akd 
MARY  N.  LETT,  bib  Wife,  J.  P.  MOSES, 
Aso  SUE  MOSES,  HIS  Wife. 

(See  a.  a.  Reporter's  e(L.  TSt-m.) 

Amendments  <if  equity  pteading$,  rules  as  to — 
amendment  on  final  hearing — ease  Ustin- 
fPtiAed — limfor  pure/iase  money  of  land,  not 
barred  by  Statute  ef  Limitation. 

*  L  No  rule  can  be  laid  down  in  reference  to  amend- 
iDonta  of  equity  pleadings,  that  will  sorem  all  cases. 
They  must  depend  upon  the  speolsil  olrcumstanoee 
of  each  case,  and  In  paaadn^  upon  applications  to 
amend,  the  ends  of  Justice  must  not  be  sacrificed  to 
mere  form,  or  by  too  rigid  an  adherence  to  tech- 
nical ruleeof  preotloe. 

S.  In  a  suit  brought  by  the  helm  and  administra- 
tors of  a  Tenior  of  land  by  title  bond,  the  bill  al- 
iened that  the  bond  had  been  obtained  by  fraud,  and, 
also,  that  the  land  bad  not  been  fully  paid  for,  ao- 
oordlng  to  the  contract  of  sale.  Its  proj^r  was, 
amooff  other  things,  that  the  bond  be  canceled : 
ttiat  an  aooount  be  token  of  the  rents  and  profits 
which  the  purchaser  had  enjoyed^and  of  the  amount 
paid  on  his  purchase ;  that  the  title  of  tbe  oom- 
plalnantB  be  quieted ;  and  thatthoy  havesuoh  other 
TdlefBiiequltyraightrequIre.  At  tbe  final  hearing, 
the  oompuUnants  were  permitted  to  amend  the 
iwayer  of  ttie  bill  so  as  to  ask,  in  the  altematiTe, 
for  a  deoree  for  the  balanoe  of  the  purobase  money 
and  a  lien  on  the  land  to  secure  the  payment  there- 
of;  Held,  miot  no  error  was  committed  Inallowlnii 
tiie  amendment.  It  did  not  make  a  new  case,  but 
only  enaUed  the  oourt  adapt  Ita  relief  to  that 
miule  by  the  bill  and  attstalned  by  the  proof.  The 
UU,  wiui  tbe  prayer  thus  amended,  was  In  tbe  form 
In  which  It  misht  have  been  orlglnaUy  prepared 
eonsistently  with  the  ruke  of  equttr  piaoaoe. 

S.  TbecasedlsttntruishedfromSbleldar. Barrow, 
IT  How.,  lao  f58  D.  §.,  XV..  IW]. 

4.  AlthouBh  the  debt  for  unpaid  Durehase  money 
was  harred  or  limitation  onoer  the  looat  law.  the 
Hen  therefor  on  tbe  land  was  not  baned;  for  were 
was  no  snoh  open  adverse  possession,  for  ttie  pe- 
riod within  wiilob  actions  for  the  recovery  of  real 
estate  must  be  brought,  as  would  out  off  the  right 
to  enforce  the  equitable  lien  for  purchase  money. 
[No.  886.] 

Submitted  Dee.  gg,  1884.  Decided  Mar.  16, 1886. 

APPE  AL  from  the  Circuit  Court  of  the  United 
Sutcs  for  the  Eastern  District  of  Arkansas. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Messrs.  B.  C.  Brown,  TTkomof  M,  Peters 
and  0.  P.  Lyles,  for  appellants: 

The  debt  and  the  lien  are  both  barred  by  the 
Statute  of  Limitation  of  ten  years. 

Bimie  T.  Main,  80  Ark..  591;  StaUBk.  v. 
Wimam»,  6  Ark.  IM;  Gantfa  Dig.,  loc.  4118; 
Martin  t.  Oampbell,  1  Tcnn.,  187;  Lupton  v. 
Janneif,  18  Pet..  381. 

The  amendment  allowed  b^  the  Chancellor 
Id  the  prayer  of  the  original  bill  after  the  trial 
had  commenced,  was  improper. 

Shields  T.  Barrow,  17  How.,  180  (68  U.  S., 
XV.,  168);  Walden  v.  Bodiey.  14  Pet.,  166; 
SneedY.  MeOduU,  18How..407;Story'BE(].  PL, 
fee.  856;  Lehman  r.  Meiger,  67  Ala.,  896;  Mieou 
T.  Ajihurst,  55  Ala.,  607;  1  Don.  Ch.  Pr..  828. 
886;  Bivesy.  WalthaU,  38  Ala.,  SS9. 
Mr.  U.  M.  Rom*  for  appelleei: 
The  amendment  was  proper. 

•Head  notes     Mr,  JuiHw  HartaB, 
118  U.  8. 


Mavor  T.  Dry,  8  Sim.  &  BtQ.,  118;  Neaie  t. 
JTeofei.  9  WaU..6(76  (J.  8., XIX..  fiOl). 

"  NecesBarily,  in  a  federal  tribunal,  tbe  mat* 
ter  ,of  ameodmcnt  at  this  stage  of  the  cause 
rests  in  the  sound  discretion  of  the  court.  At 
an  earlier  stage,  the  discretion  is  controlled  by 
the  roles  of  eqni^  practice  adopted  ^yf  thia- 
court. 

2feale-r.  Neales  (tupn). 

See  also,  Trentoh  Patent  Case.  88  Wall.,  618 
(90  U.  S.,  XXni.,  97);  Burgeu  v.  Qraffam,, 
10  Fed.  Rep..  819;  BatOt  t.  Mat.  Ins.  Oo..  10 
Blatchf..  417. 

Mr.  Justioe  Harifcp  delivered  tbe  opinion  of 
the  court: 

The  main  question  on  this  appeal  relates  to 
the  alleged  error  of  the  Circuit  Court  in  permit- 
ting the  complainaots.  at  the  hearing,  to  ameud 
the  prayer  of  their  bill,  so  as  to  obt>un  relief  not 
before  specifically  asked,  and  which  appellaut» 
contend  Is  iuconslstent  with  the  case  made  by 
the  bill.  To  make  intelU^ble  this  and  other 
questions  in  the  cause,  it  Is  necessary  to  state 
the  issues  and  the  general  elTect  of  the  crideoce. 

On  the  3-jth  day  of  March,  1871,  John  D. 
Ware  executed  his  title  bond  to  William  D.  Har- 
din, reciting  tbe  sale  to  the  latter  of  certain 
lauds  in  Crittenden  County,  Arkansas,  for  th» 
sum  of  $20,000,  one  half  of  which  was  to  bo 
paid  at  the  delivery  of  the  bond,  and  the  re- 
mainder, on  the  1st  day  of  Januaiy  thereafter, 
in  county  scrip  or  warrants;  and  providing  for 
a  conveyance  to  the  purchaser,  wben  the  pur- 
chase money  should  be  fully  paid.  Ware  died, 
at  hie  home  in  Tennessee,  on  the  6th  dnv  of 
December,  1871.  In  the  same  month,  the  Pro- 
bate Court  of  drittenden  County  appdntcd  L. 
B.  Hardin  (a  brother  of  the  purchaser)  to  be 
administrator  of  Ware;  and,  on  the  15th  of 
January,  1872,  his  bond  having  been  on  that 
day  filed  and  approved,  letters  of  adminiRtrntion 
were  directed  to  be  issued.  Under  date  of  the 
23d  day  of  January  of  the  same  year,  L.  B. 
Hardin,  In  bis  capacity  as  administrator,  ex- 
ecuted to  the  purchaser  an  absolute  conveyance 
of  all  the  right,  title  and  interest  of  Ware  in  tha 
lands.  The  deed  recited  the  payment  by  the 
grantee,  to  tbe  said  administrator  of  $10,000  in 
Crittenden  County  scrip  and  warrants,  and  that 
the  deed  was  made  in  conformity  with  an  or- 
der of  the  Probate  Court. 

The  General  Statutes  of  Arkanann  drclare  that 
"When  any  testator  or  Intestate  shnll  luvc  en- 
tered Into  any  contract  for  the  conveynnco  of 
lands  and  tenements  in  bis  lifetime,  wblc^  was 
not  executed  and  performed  during  his  life,  and 
shall  not  have  given  power  by  will  to  curry  the 
same  into  execution,  it  shall  be  lawful  for  the 
executor  or  administrator  of  such  testator  or  in- 
testate, with  the  approval  of  the  court  in  term 
time,  to  execute  a  deed  of  conveyance  of  and 
for  such  lands,  pursuant  to  the  terms  of  the 
ori^iud  contract;  such  executor  or  administra* 
torwing  satisfied  that  payment  has  been  made 
therefor,  according  to  the  contract,  and  recitiog 
the  fact  of  such  payment  to  the  testator  or  in- 
testate, or  to  such  executor  or  administrator,  as 
the  case  may  be,  which  deed  may  be  acknowl- 
edged as  other  deeds,  and  shall  have  the  same 
force  and  cifect  to  pass  the  Utie  of  such  testa- 
tor or  iolestate  to  a^y  such  landi  as  if  made 
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funoant  to  •  decree  of  the  oouTt"  ActofFeb. 
1,  1859;  OantfsDig.,  180. 
By  deed  of  July  10, 1877,  W.  D.  Hardin  cod- 
veyed  these  lands  to  hia  wife,  and  they  were  Id 
possession,  by  tenants,  when  the  present  suit 
WAS  instituted,  on  the  28tfa  of  October,  1881. 
The  complainants  are  the  heirs  at  law  of  the 
Teodor  and  one  Boyd,  bis  administrator,  the 
latter  haTing  been  appdnted  at  the  last  dcomicil 
of  the  decedent,  In  Tennessee.  The  defendants 
were  W.  D.  Hardfn  and  his  wife  and  their  ten- 
ants. The  bill  proceeds  upon  these  grounds: 
that  Ware's  obligation  of  ALuvh  28,  1871.  was 
obtained  through  fraud  and  imposition  prac- 
^ccd  by  the  purchaser;  that  the  latter  was  at 
liberty,  according  to  the  real  agreement  be- 
tween him  and  Ware,  to  pay  the  entire  pur- 
chase money  In  county  scrip  or  warrants;  that 
he  and  his  wife  were  In  poesession,  claiming  the 
lands  to  be  the  alisolute  property  of  the  latter, 
although  no  part  of  the  purchase  money  had 
been  paid,  except  $6,400  paid  to  the  intestate 
In  county  scrip  or  warrants  at  their  face  value; 
thgt  no  such  jproceedinga  as  are  recited  in  the 
deed  to  W.  D.  Hardin  were  ever  had  in  the 
iSobato  Court  of  Crittenden  County;  that  the 
$10,000  in  scrip  or  warrants,  which  the  deed 
states  was  paid  by  W.  D.  Hardin,  were  disposed 
of  at  private  sale  for  fifteen  cents  on  the  dollar 
of  their  face  value,  and  the  proceeds  applied, 
[759]  by  collusion  between  the  purchaser  and  his 
brother,  to  a  claim  which  they,  acting  together, 
fraudulently  procured  to  be  ulowed  m  fovor  of 
W.  D.  Hardin  acainat  Ware's  estate,  when,  in 
tmct,  no  sucli  Indebtedness  existed;  Uut  all  the 
papers  relating  to  the  estate  of  Ware  were  de- 
stroyed by  Hardin  while  in  his  custody  as  clerk 
of  the  Probate  Court,  for  the  purpose  of  con- 
cealing his  fraudulent  scheme  to  obtain  the  lands 
without  paying  for  them;  that  the  deed  from 
Hardin  to  his  wife  was  without  consideration; 
and  that  Hardin,  after  he  took  possession  of  the 
lands,  appropriated  to  hia  own  use  all  the  rents 
winually  accruing  therefrom. 

The  pmyer  of  the  bill  was  that  "The  said  bond 
for  title,  and  the  said  deeds  made  by  Lucian  B. 
Hardin  to  said  Wm.  D.  Hardin,  ana  by  the  lat- 
ter to  said  Lida  Hardin,  his  wife,  may  be  set 
aside  for  fraud;  that  an  account  may  be  taken 
of  the  said  rents  and  moflts,  and  of  the  value  of 
the  county  warrants  delivend  by  said  William 
D.  Hardin,  and  that  your  orators  may  have  a 
personal  decree  against  said  defendants  for  any 
balance  that  may  be  found  to  be  justly  due  to 
them;  that  a  decree  maybe  rendco^  quieting 
the  title  of  the  plaintiff  herein  to  said  laii£ 
against  said  claims  of  the  said  defendants,  and 
for  such  other  relief  as  equity  may  require." 

Hardin  and  wife  filed  separate  answers,  and 
also  ^Icas  relying  u^n  the  Statute  of  Limita- 
tions in  baroi  the  suit.  They  also  demurred  to 
the  bill  upon  numerous  grounds. 

A  goodf  deal  of  evidence  was  taken  touching 
the  physical  and  mental  condition  of  Ware  at 
and  before  the  execution  of  his  title  bond,  as 
well  as  upon  the  issue  as  to  whether  Hardin  had 
paid  for  the  lands  according  to  contract.  With- 
out detailing  all  the  facts,  it  is  sufl3cient  to  say 
that,  according  to  the  weight  of  the  evidence, 
the  payment  to  Ware  of  $5,400  in  county  scrip 
or  warrants  was  the  only  one  ever  really  made 
on  Hardin'a  purchase  of  these  lands,  and  that 
the  alleged  pi^ment,BubBequently,of  $10,000  in 
1142 


Uka  scrip  or  warranta  to  L.  B.  Hardin,  admin- 
istrator, was  not  intended  to  be  a  payment  ob 
the  land,  because  the  proceeds  of  their  sale  were, 
by  coUu^on  between  him  and  W.  D.  HanUn, 
appropriated  by  the  latter  on  a  fictitious  claim 
asserted  by  him  against  Ware's  estate. 

Such  was  the  slate  of  ^e  record  when  the  E'^M) 
cause  came  on  for  hearing.  After  the  evidence 
was  read  the  complainants  asked  leave  to  amend 
the  pmyer  of  the  bill  by  inserting  therein  the 
following  words:  "  Or.  if  thought  proper,  that 
the  court  give  n  decree  for  the  purchase  money 
due  on  said  landfi,  and  that  the  plaintilTs  be  de- 
creed to  have  a  lien  on  said  lands  for  the  pay- 
ment thereof,  and  that  said  lien  be  foreclosed." 
This  amendment  was  allowed,  and  the  defend- 
ants excepted.  And  thereupon  the  court,  hav- 
ing heara  the  evidence  ana  the  argument  of 
counsel,  rendered  a  final  decree,  adjudgin?  thai 
W.  D.  Hardin  was  indebted  to  B.  P.  Boyd,  ad- 
ministrator of  Ware,  in  the  sum  of  $17,150  on 
the  purchase  money  for  the  lands,  and  that  com- 
plainants have  a  lien  thereon  for  Its  payment, 
relating  back  to  the  date  of  the  title  bond.  The 
deeds  nom  L.  B.  Hardin,  administrator,  to  W. 
D.  Hardin,  and  from  the  latter  to  his  wife,  were 
canceled  for  fraud,  and  the  land  oi-dercd  to  be 
sold  in  satisfaction  of  the  lien;  no  sale,  bow- 
ever,  to  take  place  until  the  heirs  of  Wnre 
should  file  in  court  a  warranty  deed  for  the 
lands.  The  court  refused  to  give  a  pcrsouiO  de- 
cree for  the  balance  of  tbe  purchase  money. 
"  the  same  being  barred  by  the  Statute  of  Lim- 
itations." Sub8eQuentiy,tlielieirsof  Warefilcd 
the  required  deea  In  coiut  and  Uie  decree  was 
made  absolute. 

Hardin  appealed  to  this  court  After  the  ap 
peal  was  perfected  he  departed  this  life,  ami, 
by  consent,  it  was  revived  in  the  name  of  Mrs. 
Hardin,  as  his  administratrix.  After  the  sub- 
mission of  the  cause  here,  the  heirs  at  law  of 
Hardin  appeared,  and.  by  consent,  they  were 
made  co-appellants^  witiiout  opening  the  sub- 
nusd(«i. 

In  reference  to  amendments  of  eqtiity  plead 
ings,  the  courts  have  found  it  impracticable  to 
lay  down  a  rule  that  would  govern  all  cases. 
Their  allowance  must,  at  every  stage  of  the 
cause,  rest  in  the  discretion  of  the  court;  and 
that  discretion  must  depend  largely  on  the  ape* 
daldrcamstances  of  each  case.  Itmaybeaaid, 
generally,  that  in  passing  upon  applications  to 
am«id,  the  ends  oi  justice  should  never  be  sac- 
rificed to  mere  form,  or  too  ri^d  an  adher- 
ence to  technical  rules  of  practice.  Undoubt- 
edly, great  caution  should  be  exercised  where 
the  applicntion  comes  after  the  litigation  baa 
continued  for  some  time,  or  when  the  granting 
of  it  wonld  cause  serious  inconvenience  or  ex- 
pense to  the  opposite  side.  And  an  amendment 
should  ruely,  if  erar,  be  permitted  where  it 
would  materially  change  the  very  substance  of 
the  cose  made  by  the  bill,  and  to  which  the  par^ 
tie)  have  directed  their  proofs.  The  rule  is  thus 
stated  In  Lt/onv.  TaUma^e,  1  Johns.  Cb.,  188: 
"  If  the  bill  be  found  defective  In  its  [vayer  for 
relief,  or  in  proper  parties,  or  In  the  Omission, 
or  statement  of  fact  or  circumstance  connected 
with  the  substance  of  the  case,  but  not  forming 
the  substance  itself,  the  amendment  is  usually 
granted.  But  the  substance  of  the  bill  must 
contain  ground  tor  relief.  There  must  be  equity 
in  the  cose,  irtien  folly  stated  and  correctly  ap-  [7$$] 
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plfed  to  the  proper  parties,  sufficient  to  warrant 
a  decree."  And,  in  1  Dan.  Ch.  Pr.,  884  (5th 
ed. ),  the  author,  after  al  lading  to  the  rule  in  ref - 
«rencetoainendmentB.ob3erves:  "TheiDStanccs, 
however,  in  which  this  will  be  done  are  confined 
to  those  where  it  appears  from  the  case  made 
by  the  hi'.],  that  the  plaintiff  ii  mUtled  to  re- 
Itef,  although  difCereot  from  that  son^t  by  the 
■peclfle  prayer;  when  the  object  of  the  [woposed 
amendment  is  to  make  a  new  case,  it  wm  not 
be  permitted."  Whether  the  amendment  in 
question  changed  the  substance  of  the  case  or 
made  a  new  one,  we  proceed  to  inquire. 

The  ori^oal  bill,  in  tliis  suit,  certainly  states 
facts  entithng  oomplainanis  to  some  relief.  He 
and  his  wife  were  in  possession,  asserting  title, 
freed  from  all  daim.  of  whatever  kind,  upon 
the  part  either  of  the  heirs  or  of  the  estite  of 
Ware.  The  complainants  evidently  supposed 
that  the  relief  to  which  they  were  entitled,  was 
s  canceltation,  upon  the  ground  of  fraud,  of 
Hardin's  contract  of  purchase,  as  well  as  of  the 
deeds  to  him  and  his  wife,  with  on  accounting 
that  would  embrace,  on  one  side,  the  rents  and 
profits  derived  from  the  lands,  and,  on  the  other, 
the  value  of  the  scrip  or  warrants  that  he  bad 
delivered  io  part  payment  of  the  purchase  mon- 
ey. But  if  it  were  doubtful  whether  the  evi- 
dence was  sufficient  to  Justify  a  decree  setting 
aside  the  contract  upon  the  ground  of  fraud  or 
imposition  prncticeo  upon  the  vendor,  and  if 
the  evidence  clearly  showed  that  the  purchaser 
had  not  fully  paid  for  the  lands,  accordiw  to 
the  terms  of  his  purchase,  should  the  comi&in- 
ants  have  been  driven  to  a  new  suit  in  onfer  to 
enforce  a  lien  for  the  unpaid  purcbainc  money? 
And  this,  too,  after  the  ixirties  bad  taken  their 
proofs  upon  tlie  issue,  distinctly  made  by  the 
pleadings,  ns  to  the  amount  of  the  purchase 
money  really  due  from  Hardin?  Such  practice 
would  have  done  no  good  to  either  party,  and 
must  have  resulted  in  delay  and  additional  ex- 
pense to  both.  A  new  suit  to  enforce  a  lien  on 
the  land,  would  have  brought  before  the  court 
the  same  evidence  that  was  taken  in  this  cause 
as  to  the  amount  Hardin  had  pnid.  When  leave 
was  asked  to  amend  the  prayer  for  relief,  no 
objection  was  made  by  the  defendant;  but  the 
amendment  having  been  allowed,  he  excepted, 
but  without  any  su^estion  of  surin^,  or  any 
[T08J  intimation  that  he  was  able  or  dedred  to  pro- 
duce additional  proof  upon  that  imie.  Apart 
from  the  lUlegntions  in  reference  to  fraud  In  ob- 
taining the  title  bond,  the  bill  made  a  case  of 
non-payment  of  the  greater  part  of  the  pur- 
chase money.  To  amend  the  prayerof  the  bill 
80  as  to  justify  a  decree  consistent  with  that 
fact,  did  not  make  a  new  cose,  nor  materially 
change  the  sulstnnce  of  the  one  actually  pre- 
sented by  the  bill  and  the  proofs.  Itserved 
only  to  enable  the  court  to  odapt  its  measure 
of  relief  to  a  case  distinctly  alleged  and  satisfac- 
torily proved.  Tbe  complaioanis  could  thereby 
meet  the  objection,  which  otherwise  might 
have  been  urged,  tliat  the  nature  of  the  specTSc 
relief  originally  asked  precluded  the  court  from 
giving,  under  the  general  prayer,  the  particular 
relief  which  the  amendment  and  the  proof  au- 
thorized. 

It  is  a  well  settled  rule  that  the  comphUnant, 
if  not  certain  as  to  the  specific  relief  to  which 
he  is  entitled,  may  frame  his  proyer  in  the  al- 
ternative, so  that  if  one  Una  of  relief  Is 
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nied  another  may  be  granted;  the  relief  of 
each  kind  being  consistent  with  the  case  made 
by  the  bill.  Tenv  v.  HoseU,  32  Ark.,  492; 
Gtlton  V.  I{o$9,  2  PalgR,  896;  Lloydv.  Brewiter, 
4  Id.,  640;  Lingan  v.  llendenon,  1  Bknd,  263; 
Afwpky  Y.Clark,  lQm.&i/L.,2S».  Under  the 
liberal  rules  of  chanoeiT  practice  which  now 
obtain,  there  is  no  souna  reason  why  the  origi* 
nal  billin  this  case  might  not  have  been  framed 
with  a  prayer  for  the  cancellation  of  the  con- 
tract upon  the  ground  of  fraud,  and  an  account- 
ing between  the  parties,  and,  in  the  alternative, 
for  a  decree  which,  without  disturbing  the  con- 
tract,  would  give  a  lien  on  the  lands  for  unpaid 
purchase  money.  The  matters  in  question  aiose 
out  of  one  tnuuactlon,  and  were  so  direcUr 
connected  with  each  other,  that  they  could  weu 
have  been  Incorporated  in  one  suit  involving 
the  determination  of  the  rights  of  tbe  parties 
with  respect  to  the  lands.  The  amendment  bad 
no  other  effect  than  to  make  the  bill  read  just 
as  it  might  have  been  originally  prepared,  con- 
sistently with  the  established  rules  of  equity 
practice.  It  suggested  no  change  or  modifica- 
tion of  its  all^ations,  and  in  DO  just  sense  made 
anew  case. 

Tbe  decision  hi  Shitldt  v.  Batrm,  17  How., 
180  [58X7.  8., XV.,  158],  Islnvoked,  with  some 
confidence,  as  authoritv  against  the  action  of 
tbe  court  in  allowing  the  prayer  of  the  bill  to 
be  amended.  That  was  a  suit  to  set  aside  an 
agreement  of  compromise  on  the  ground  td 
fraud  and  imposition,  and  to  restore  the  com- 
plainant to  his  original  rights,  under  a  contract 
for  the  sale  of  certain  lands  and  other  prop- 
erty.  The  bill  was  fatally  defective  as  to  par- 
ties. No  decree  could  have  been  based  upon 
it,  for  indispensable  parties  were  not  before 
the  court,  and  could  not  be  subjected  to  its  ju- 
risdiction. The  amendment  of  the  bill  there 
tendered  and  allowed  by  the  court  of  ori^nal 
jurisdiction,  not  only  asked  that  the  compro- 
mise, if  held  binding,  be  specifically  enforced, 
but  it  brought  into  the  case  entirely  new  issues 
of  fact  and  law,  and  made  an  additional  de- 
fendant, in  his  individual  capacity  and  as  tutor 
of  his  minor  children.  The  relief  sought  by 
that  amendment  was.  therefore,  not  within  the 
case  set  out  in  tbe  original  bill.  Nor  was  the 
application  there,  oa  here,rimply  to  amend  the 
prayer  of  the  UIl,  so  as  to  ask,  in  the  alterna- 
tive, for  spedflc  relief  within  the  case  as  origi- 
nally presented.  It  was  regarded  by  this  court 
as  an  attempt,  under  the  cover  of  amendment, 
to  change  the  very  substance  of  the  case.  That 
such  was  its  view  upon  the  point  necessary  to 
be  decided,  is  clear  from  the  opinion,  for  the 
court  said:  "Tostrikeout  the  entire  substimce 
and  prayer  of  a  bill,  and  insert  a  new  case  by 
way  of  amendment,  leaves  the  record  unneces- 
sarily incumbered  with  the  original  proceed- 
ings, increases  expenses,  and  complicates  the 
suit;  it  is  far  better  to  require  the  comnlainant 
to  begin  anew.  To  insert  a  wholly  aifferent 
case  is  not  properly  an  amendment,  and  should 
not  beconafdered  within  the  rules  on  that  mib- 
jtict."  The  cireumstanoes  of  the  present  caaa 
are  entirely  different  from  those  In  8hidd»  t. 
Barrow.  The  amendment  here  did  not  intio* 
ducc  new  allegations,  nor  make  additional  par- 
ties, nor  incumber  tbe  record,  nor  Increase  the 
expenses  of  the  litigation,  nor  complicate  the 
suit,  DOT  make  new  fssues  of  fact.  It  simply 
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enabled  the  conit,  upon  the  case  made  by  the 

original  bill,  to  give  the  relief  which  that  case 
lUBtitied.  JVeoitfv.  JWsoiM.O  Wall.,  8  r70U.  8., 
Six.,  5911;  Tremolo  Patent  Gate,  28  Id.,  618 
[00 U.  8.,  XXin.,  97];  Burffeuv.Oraffam.  10 

115]  Fed.  Rep.,  319:  Battlev.  ln».  Oo.,  10  Blutchf., 
417;  Ogden  v.  Tiiomttm,^  N.  J.  Eq.,  573  (8 
Stew.);  MeConnM  v.  MeOonneti,  11  Vt.,291. 

Wo  are  of  opinion,  for  the  reasons  stated,  that 
the  amendment  of  the  prayer  of  the  blu  was 
properly  allowed,  and  that  there  was  no  error  in 
ttdjud&niDg  that  Ware's  estate  had  a  lien  on  the 
land  for  the  balance  of  the  purchase  money. 
The  deed  to  W.  D.  Hardin,  and  the  deed  of  the 
latt<!r  to  his  wife,  having  been  properly  can- 
celed, the  legal  title  remained  in  the  heirs  of  the 
vendor.  They  are  not  bound  to  surrender  that 
title  except  upon  the  pNformance  of  the  condi- 
tion!! upon  which  their  ancestor  agreed  to  con- 
vey, viz.:  the  payment  of  the  purchase  moDcy. 
According  to  the  local  law,  uiey  occupied  the 
position  of  mortgagees;  for,  "  tne  legal  effect 
of  a  title  bond  is  like  a  deed  executed  by  the 
vendor  and  a  mortgage  back  by  the  vendee." 
Molman  v.  PaOenon  28  Ark.,  WS:  MarUn  v. 
CTBannon,  85  Id.,  68.  The  heirs  of  Ware  held 
the  title  in  trust  for  the  purchaser,  while  Hardin 
was  a  trustee  for  the  payment  of  the  purchase 
money.  SliaU  v.  Biaeoe,  18  Ark.,  157;  Moore  v. 
Andert,  14  Id.,  029;  Holmtm  v.  Patterson 
tguprd];  Daylej/  v.  QreetUeaf,  7  Wheat.,  50; 
Boone-v.  (7Aif(?»,  10 Pet.,  225;  Lttoitv.  SatokiTU, 
a3Wall..l20[00U.S.,  XXIIL.  Uij;  1  Storv's 
Eq.  Jur.,  sec.  1217  et  aeq.;  2  Sug.  Vend..  SI'S, 
ch.  10.  n.  d. 

But  it  is  contended  that  the  debt  for  unpaid 
purchase  money,  as  well  as  the  lien  claimed 
therefor,  are  equally  barred  by  the  Statute  of 
Limitations  of  Arkansas.  An  action  to  recover 
the  debt  may  be  barred  by  limitation,  yet  the 
right  to  enforce  the  lien  for  the  purchase  money 
may  still  exist.  Le«i§  v.  Jaawkint  [tupra]; 
Bimie  v.  Main,  20  Ark.,  598;  Chtcleugh  v.  JbAn- 
«m.  34  Id.,  S18.  In  the  case  last  cited,  the  Su- 
preme Court  of  Arkansas  said:  "  The  debt  itself 
would  appear  to  be  barred  in  1873,  and  no  action 
could  be  brought  at  law.  But  the  bar  of  the 
debt  docs  not  necessarily  nreclude  a  mortgagee 
or  vendor,  retaining  the  legal  title,  from  pro- 
ceeding in  rem  in  a  court  of  equity,  to  enforce 
bis  spcciflc  lien  upon  the  hind  itself.  *  •  • 
Unless  the  defendant  can  show  that  the  lien  has 
been  in  some  way  discharged  and  extinguished, 

BQ]  or  lost  upon  some  equitable  principles,  such  as 
estoppel,  be  can  ooly  interpose  the  bar  of  ad- 
verse possession  of  the  land,  for  such  time  as 
would  bar  the  action  at  law  for  its  recovery." 
In  the  same  case  it  was  held  that,  as  between 
mortgagor  and  mortgagee,  the  possession  of  the 
mortgagor  is  not  inconsistent  with  the  mort- 
gageo'H  right  so  long  as  the  latter  does  not  treat 
Uieformcrasa  trespasser;  that  where  the  mort- 
gagor remained  the  actual  occupant  with  the 
consent  of  the  mortgagee,  he  was  strictly  tenant 
at  will;  thatif  the  tenancy  be  determined  by  the 
death  of  the  mort^iagor,  and  his  heirs  or  devisees 
enter  and  hold  without  any  rccngnilion  of  the 
mortgagor's  title  by  payment  of  interest  or  other 
act,  an  adverse  possession  may  be  considered  to 
take  place.  "The  principle,"  said  the  court, 
"  is  a  wholesome  one  for  Ijoth  parties,  as  it  en- 
ab  es  the  mortgngee  (or  vendor  by  title  bond)  to 
rest  securely  on  hie  legal  title,  and  indulge  the 
1114 


mortgagor  or  purchaser,  whilst  the  latter  can 
easily,  upon  payment,  procuretha  legal  title,  or 
have  satisfaction  of  the  mortgage  entered  of 
record  under  the  statute;  and  even  If  he  should 
neglect  this,  a  Court  of  Chancery  woold  not 
entertain  a  stale  demand  for  foreclosure  after 
many  years,  without  clear  proof  rebutting  the 
presumption  of  payment;  or  if  the  mortgagor 
should  die  and  the  heirs  should  enter  without 
recognition  of  the  mortgagee's  rights,  the  Stat- 
ute of  Limitations  would  commence  to  run  as  in 
case  of  adverse  possession."  When  did  adverse 
possession  begin  bi  the  present  case?  Not  when 
Hardin  took  possession  of  the  land,  for  he  went 
into  possession  In  the  Uf^imeof  the  vendor,  and 
with  his  consent.  The  claim  of  adverse  pos- 
sesion cannot  be  based  either  upon  the  alleged 
proceedings  in  the  Probate  Court,  purport!^  to 
authorize  and  direct  the  administrator  of  Ware 
to  execute  a  deed  to  Hardin,  or  uoon  the  deed 
which  was  made  to  him  by  such  administrator; 
for,  according  to  the  weight  of  evidence,  no 
such  action  was  ever  taken  by  thecourt  and,  by 
its  order,  made  a  matter  oi  record,  and  that 
deed,  although  filed  for  record,  was  never  re- 
corded during  the  period  when  Hardin  hold  the 
office  of  clerk  of  Uiat  court,  nor  until  1877.  So 
that  there  vras  nothing  upon  the  public  record 
of  conveyances,  as  shown  at  the  hearing,  norin 
any  of  the  circumstances  attending  Hardin's 
possession,  prior  to  the  conveyance  to  his  wife.  I'jf^ 
that  showed  such  open,  notorious  adverse  pos- 
session of  the  land  as  was  requisite  to  change 
the  relations  originally  ezisong  between  the 
vendor  and  purchaser,  or  between  the  latter  and 
the  heirs  of  the  former.  Hardin's  possession 
under  the  deed  of  the  administrator  was  simply 
a  continuation  of  the  possession  originally  ol>- 
taincd  with  the  consent  of  his  vendor.  If  it  be 
said  that  Mrs.  Hardin's  possession  under  the 
deed  from  her  husband  was.  upon  her  part,  an 
assertion  of  Utie  adverse  to  any  claim  that 
Ware's  estate  had,  it  may  be  answered  that  sudi 
possession  commenced  less  than  seven  years 
prior  to  the  bringing  of  ihis  suit,  which  u  the 
period  within  which  the  Statutes  of  Arkansas 
require  action  or  suits  to  be  brought  for  the  re- 
covery of  real  estate. 

It  u  objected  to  the  decree  that  tlie  value  of 
the  comity  scrip  or  warrant,  which  ttie  court 
found  had  not  been  delivered  by  Hardin  tn  pay- 
ment for  the  land,  should  have'bcen  asccrtamcd 
upon  the  basis  of  value  as  alleged  in  the  original 
bill,  namely:  ten  cents  on  tlie  dollar;  and  this, 
although  the  answer  placed  their  value  at  sev- 
enty-flve  cents.  According  to  the  preponder- 
ance of  evidence,  they  were  worlhabout  seventy 
cents  on  the  dollar  of  tbcir  face  value.  Tbe 
court  was  not  obliged  to  accept  the  allegntions 
of  value  in  the  pleadings,  and  should  have  been 
controlled,  on  this  point,  by  the  evidence.  We 
do  not  perceive  any  error  in  the  aggregate 
amount  ascertained  to  be  due,  taking  tne  two 
installments  of  purchase  money  at  the  market 
v^ue  of  the  scrip  or  warnnts,  in  which  they 
were  payable,  at  ihe  time  they  were  respectively 
due,  and  giving  interest  upon  those  amounu 
from  the  maturity  of  each  installment. 

Some  time  after  tbe  decree,  Hardin  filed  a 
petition  for  rehearing,  submitting  therewith 
copies  of  numerous  papers  (alleged  to  have  been 
lost  at  and  before  the  final  hearing)  purporting 
to  rehite  to  a  suit  instituted  by  the  heirs  oT 
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Ware  in  the  CrittendcD  Circuit  Court  against 
L.  B.  Hardin  for  tlie  purpoee  of  Itavinff  liim 
removed  as  administrator,  orpreroiting  nis  in- 
terfering with  the  assets  of  the  estate.  The 
record  of  that  suit,  it  was  alleg&l  in  the  petition 
for  rdieariog,  disproved  the  principal  grounds 
upon  which  the  decree  in  this  case  was  rested. 
Witibout  assenting  to  this  view,  and  without 
CT66]  commenting  upon  the  failure  of  the  petition  to 
disclose  the  circumstances  under  wlifch  the 
papers  alleged  to  have  been  lost  were  found,  it 
u  sufficient  to  sa;  that  the  Kranting  of  a  rehcnr- 
ins^  was  a  matter  within  the  discretion  of  the 
court  below,  and  not  to  be  reviewed  here. 

Other  questions  are  discussed  in  the  briefs  of 
counsel,  but  we  have  noticed  all  that  we  deem 
of  importance.   There  ii  no  error  in  the  decree, 
and  it  ie  afflrmed. 
TroB  copy.  Test : 

James  H.  McKenney,  Clerk.  8tq>>  Court,  VS.  8. 

ated-116  U.  &,  U8. 1S& 


800N  HING.  Plff.  in  Err., 

V. 

P.  CROWLEY,  Chief  of  Police  of  thb  Citt 
AMD  Comnr  ov  Bait  Fbahoisoo,  Caufob- 

(Soe  S.  C,  Reporter's  ed.,  700-711.) 
City  ordinance  at  to^jmbUe  tauiuHei,  vhen 

1.  The  ordinance  of  the  City  and  County  of  Ban 
Francisco  which  (leclares  that  no  pereon  owning  or 
employed  In  a  public  luundry  or  a  public  wasb- 
boitse  within  the  prcacribcd  limits,  shall  wash  or 
iron  clothes  between  the  hours  of  ten  In  the  even- 
ing and  six  ]q  the  momlnR,  or  upon  any  portion  of 
Sunday.  Is  not  void  on  the  ground  that  It  Is  not 
wlUtin  the  police  power  of  the  cltr  and  county. 

2l  Said  section  v  not  void  on  the  around  that  ft 
disorimlnates  between  those  engased  m  the  laundry 
business  and  those  enaased  In  other  classes  of  busi- 
ness, or  between  thr  iftffTirrmt  fintgm  nf  pnnnnn  rn 
gygoA  In  the  laundry  business. 

C  It  Is  not  void  on  the  ground  that  It  dcprlTen  a 
man  of  the  right  to  labor  at  all  times,  nor  on  the 
sronnd  that  it  Is  unreasonable  in  Its  requiremcnta, 
In  reetntint  of  trade,  or  upon  any  other  ground  ap- 
parent upon  the  face  of  the  ordlnnacek 
[No.  1181.] 

Submitted  Dee .  16. 1884.  Decided  Mar.  16. 288S. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
Biatcs  for  the  District  of  California. 
The  history  and  facts  appear  in  the 

Statement  of  the  case  by  Mr.  Juttiee  TUAA  x 
The  jjctitioner  in  the  court  below,  the  plaint- 
iff in  error  here,  was  arrested  Ir^  the  defendant, 
who  is  Chief  of  Police  of  the  City  and  County 
of  San  Francisco,  for  an  alleged  violation  of 
an  ordinance  of  the  Board  of  Supervisors  of 
tiiat  municipality,  approved  on  the  18th  of  June, 
1888;  and,  while  in  custody  of  the  officer,  ap- 
plied to  the  Circuit  Court  of  the  United  Stales 
for  a  writ  of  habeat  eerpua  in  order  to  obtain 
bis  discharge.  The  Circuit  Court  refused  to 
iHoe  the  writ,  the  Judges  of  the  court  being 


NOTB.— OonAructtrm  of  tHotutea;  Joumale  of  LtO- 
Moture;  vlewt of  indiviaual menifien;  motlmt otiMf- 
Motttre : /rand  inpamami^Aa.  See nutc  toBlaiEe 
T.  Nat.  faks..  BO U.  &  CE3Wdl),  ZXIL, US. 
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divided  In  opinion  and  that  of  the  presiding 
judffe  controlling. 

The  ordinance  was  adopted  to  rbciilate  the 
establishment  and  maintenance  of  public  laun- 
dries and  wash-houses  within  certain  limits  of 
the  CitT  and  County  of  Sao  Francisco.  It  re- 
cited that  the  indiscriminate  establishment  of 
such  laundries  and  wash-houses,  where  clothes 
and  other  articles  were  cleansed  for  hire,  en- 
dangered the  public  health  and  public  safety, 
prejudiced  the  well-being  and  comfort  of  the 
community  and  depreciated  the  value  of  prop* 
crty  in  their  neighborhood.  It  then  ordainea, 
pursuant  to  the  authority  vested  in  the  board, 
that  after  its  passage  it  should  be  unlawful  for 
any  person  to  establish,  maintain  or  carry  on 
the  business  of  a  public  laundry  or  a  public 
wash-house  within  certain  designated  limits  of 
the  city  and  county,  without  first  having  ol^ 
taincd  a  certificate  of  the  health  officer  of  the 
municipality  that  the  premises  were  inoperly 
and  sufficiently  drained  and  that  all  proper  ar- 
ranffementa  were  mode  to  carry  on  the  business 
without  injury  to  the  sanitary  condition  of  the 
neighborhood;  nnd  also  a  ccrtiflcntc  of  the 
Board  of  Fire  Wardens  of  the  municipality  that 
the  stoves,  washing  and  drying  a^ratus  and 
the  appliances  for  heating  smoothing-irons  were 
in  good  condition,  and  that  their  tise  was  not 
dangerous  to  surrounding  property  from  fire, 
and  ttiat  all  proper  precautions  were  taken  to 
comply  with  the  provisions  of  the  ordinance  de- 
fining the  fire  limits  of  the  city  and  county 
and  making  regulations  concerning  the  erec- 
tion and  use  of  buildings  therein.  The  ordl- 
nonce  requires  the  health  officer  and  the  Board  [70S] 
of  Wardens,  upon  the  application  of  anyone 
desirous  to  open  or  conduct  the  business  of  a 

{mblic  laundry,  to  inspect  the  premises  in  which 
t  is  proposed  to  carry  on  the  buMncss,  in  order 
to  ascertain  whether  they  arc  provided  with 
proper  dminage  nnd  sanitary  appliaoces,  and 
whetlier  the  provisions  of  the  fire  onliuance 
have  been  complied  with;  nnd  if  found  satis- 
factory in  all  respects,  to  issue  to  the  applicant 
the  required  certificates,  without  diargeior  the 
services  rendered. 

Its  fourth  section  declares  that  no  person  own- 
ing or  employed  in  a  public  laundry  or  a  pub- 
lic wash-house,  within  the  prescribed  limits, 
shall  wash  or  iron  clothes  between  the  hours  of 
ten  in  the  evening  and  six  in  the  morning,  or 
upon  any  i>ortion  of  Suoday;  and  its  fifth  see* 
tiou  declares  that  no  person  engaged  in  the  laun- 
dry bu^ness  within  those  limits,  shall  permit 
anyone  suffering  from  an  infectious  or  con- 
tagious disease  to  lodge,  sleep  or  remain  upon 
the  premises.  The  violation  of  any  of  these 
provisions  is  declared  to  be  a  misdemeanor,  and 
penalties  nre  prescribed  according  to  the  nature 
of  the  offense.  The  establishing,  maintaining 
or  carrying  on  the  business  without  obtaining 
the  certificate  Is  punishable  by  a  fine  of  not 
more  than  $1,000,  or  by  impr&onmcnt  of  not 
more  than  six  months,  or  by  both.  Carrying 
on  the  business  outside  of  the  hours  prescribed, 
or  permitting  persons  with  contagious  diseases 
on  the  premises,  is  punishable  by  a  fine  of  not 
less  thflji  $5  nor  more  than  $50,  or  by  imprison- 
ment of  not  more  than  one  month,  or  by  both 
such  fiiie  and  imprisonment. 

The  petitioner  was  arrested  the  Chief  of 
Pidioe  upon  a  warrant  of  a  p(dlce  judge  of  the 
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muiiicipal%,  issued  upon  a  com^alnt  iumIot 
oath  that  the  petitioner  had  washed  and  ironed 
clothes  in  a  public  laundry  within  the  pre- 
scribed limits,  between  the  hours  of  ten  o'clock 
in  the  evening  of  the  25th  of  February,  1884, 
and  six  o'clock  In  the  morning  of  the  following 
day,  thoreby  violating  the  provisions  of  section 
4  of  the  ordinance. 

The  petition  for  the  writ  of  AoAmw  eorpm  pre* 
tented  to  the  Judges  of  the  Circuit  Court,  sets 
forth  the  arrest  and  detention  of  the  petitioner 
by  the  CSiief  of  Police,  the  ordinance  under 
which  the  arrest  was  made,  the  complaint  be- 
[TP6]  fore  police  judge  and  the  issue  of  the  war- 
rant under  which  ne  was  taken  into  custody. 
It  then  proceeds  to  state  that  the  petitioner  has 
for  several  years  been  engaged  In  working  for 
hice  In  a  puoUc  laundry  in  ute  City  and  Coun- 
ty of  San  Frandsco,  and  has,  in  all  respects, 
complied  with  the  laws  of  the  tlnlted  States  and 
of  California,  and  the  ordinances  of  the  city 
and  county,  except  in  washing  at  the  hours 
mentioned:  that  the  business  of  carrying  on  a 
laundry  is  a  lawful  one,  in  which  a  large  num- 
ber of  the  subjects  of  the  Emperor  of  China 
have  been  and  are  engaged  in  the  said  city  and 
coun^  within  the  Unuts  prescribed  by  the  ordi- 
nance; that  there  have  been  for  several  years 
great  antipathy  and  hatred  on  the  part  of  the 
residents  of  that  city  and  county  against  the 
subjects  of  China  residing  and  doing  business 
there;  that  such  antipathy  and  hatred  have 
manifested  themselves  in  various  ways  and  un- 
der various  forms,  for  the  purpose  of  compel- 
ling the  subjects  of  China  to  quit  and  abandon 
their  business  wid  residence  in  the  city  and 
county  and  State;  that  owing  to  that  feeling, 
and  not  otherwise,  and  not  for  any  sai.ttary, 
police  or  other  legitimate  purpose,  but  in  order 
to  force  those  subjects  engaged  in  carrying  on 
the  business  of  a  laundry  in  the  City  and  Coun- 

Sof  San  Francisco  to  abandon  the  exercise  of 
cir  lawful  Tocatton  and  their  only  means  of 
livelihood,  the  supervisors  passed  the  ordinance 
In  question;  that  the  petitioner  has  been  and  is 
earning  his  living  exclusively  by  working  at 
washing  and  ironing  for  hire,  and  in  order  to 
,  gain  a  livelihood  is  obliged  to  work  late  in  Uie 
night,  and  has  no  other  lawful  vocation;  that 
on  the  first  of  January,  1884,  his  employer  poid 
the  license  collector  of  the  city  and  county  $6, 
the  amount  required  by  the  ordinance,  to  ob- 
tain a  license  to  carry  on  the  business  of  a  laun- 
dry, and  obtained  from  him  a  license  to  carry 
on  the  business  at  a  designated  place  within  the 
prescribed  limits.  The  petition  also  avers  that 
section  four  of  the  ordinance  is  in  contravention 
of  the  OTovisions  of  the  Burlingame  Treaty  and 
of  the  FouTteoith  Amendment  to  the  Constitu- 
tion of  the  United  States,  in  that  it  deprives 
them  of  the  equal  iirotection  of  the  laws. 
On  the  hearing  of  the  an>lication  for  the  writ, 
[707]  certain  questions  arose,  upon  which  the  judges 
of  the  Circuit  Court  were  divided  In  o^nion. 
They  are  as  follows; 

1.  Whether  section  four  of  the  ordinance 
mentioned  is  void  on  the  ground  that  it  is  not 
within  the  police  power  oT the  Board  (A  Super- 
yisors  of  the  City  and  Coon^  of  San  Franeuco. 

2,  Whethersaid  section  is  void  on  the ground 
that  it  discriminates  between  those  engaged  In 

«    the  laundrr  business  and  those  engaged  in  other 
dasNB  of  nniilnciM- 


f..  Whether  sdd  section  is  void  on  the  ground 
that  it  discriminates  between  the  different  classes 
of  persons  engaged  in  the  laundry  budnesa. 

4.  Whether  sudsectiffli  is  void  on  the  ground 
that  it  deprives  a  man  of  the  rl|^t  to  latm  at 
all  times. 

5.  Whether  said  section  is  void  on  the  ground 
that  it  is  unreasonable  in  its  Tequirements,  in  re- 
straint of  trade;  at  upon  aiqr  other  ground 
parent  upon  me  face  of  ttie  ordinance,  or 
pearing  in  the  petition. 

The  opinion  of  the  presiding  judge  being  that 
the  said  section  was  valid  ana  constitutional, 
the  application  for  the  writ  was  denied;  and 
the  Judgment  entered  upon  the  denial  is  brought 
to  this  court  for  review. 

Menrt.  David  MeClare  and  Thos.  D. 
Riordan.  forplaintiff  In  error. 

Measn.  H.  G.  Siebert  and  AtJM  Clarke, 
appearing  spedally  to  object  to  wilt  of  enw 
and  citation,  tar  mfendant  in  error. 

Mr.  Ju$Uee  Ftald  delivered  the  opinion  of 

the  court; 

The  ordinance  of  the  Board  of  Supervisors 
of  the  City  and  Coupty  of  San  Francisco,  the 
l^slaUve  authority  of  that  municipalltr..  ap- 
proved on  tiie  25th  of  June,  1883,  is  dmuar  m 
Its  main  features  to  the  ordinance  under  con- 
sideration at  this  term  in  Barbier  v.  ConnoUg 

{ante,  92S].  It  difft-rs  in  the  designation  of  the 
imits  of  the  district  of  the  city  and  county 
within  which  its  provisions  arc  to  be  enforced, 
but  not  otherwise  in  any  essentia  particular. 
The  fourth  section  is  identical  In  both.  The 
prohibition  against  labor  on  Sunday  in  this  sec- 
tion is  not  involved  here,  as  it  was  not  in  tliat 
case;  and  the  provfaion  for  the  cessation  of  la- 
bor In  tbe  laundries  within  certain  prescribed 
limits  of  tbe  city  and  county  during  certain 
hours  of  the  night  is  purely  a  police  regulation, 
which  is,  as  we  there  said,  within  the  compe- 
tency of  any  municipality  possessed  of  ^  or- 
dinary powers  belonging  to  such  bodies.  Be- 
sides, the  Constitution  of  California  declares 
that  "Any  county,  city,  town  or  township  may 
make  and  enforce  within  its  limits  all  such  lo- 
cal, police,  sanitary  and  other  regulations  as  are 
not  In  conflict  with  general  laws."  Art.  XL, 
sec.  11.  And  it  is  of  the  utmost  consequence 
in  a  dty  subject,  as  San  Francisco  Is,  the  great 
er  part  of  the  year,  to  high  winds,  and  com- 
posed principally,  within  the  limits  designated, 
of  wooden  buildings,  that  regulations  of  a  strict 
character  should  be  adopted  to  prevent  the  pos- 
sibility of  fires.  That  occupations  in  which  con- 
tinuous fires  are  necessary  should  cease  at  cer- 
tain hours  of  the  n^t  would  seem  to  be,  un- 
der such  circumstances,  a  reasonable  regulation 
as  a  measure  of  precaution.  At  any  tate,  of  its 
necessity  for  the  purpose  designated,  the  mu- 
nicipal authorities  are  the  appropriate  judges. 
Their  regulations  in  this  matter  are  not  subject 
to  any  interference  by  the  federal  tribunals  un- 
less they  are  made  the  occasion  for  invading  the 
substantial  rights  of  persons,  and  no  such  in* 
vasion  is  caused  by  the  regulation  in  question. 
As  we  said  in  Ba/t^er  v.  GonndUy,"  llie  same 
mnnldpa]  authority  which  directs  the  oessation 
of  labor  must  necessarily  prescribe  the  limits 
within  which  it  shall  be  enforced,  as  it  does  the 
limits  la  a  dty  within  which  "wooden  building 
cannot  be  confltnicted."  No  InvldiouB  discrim- 
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Ination  b  made  ualiut  anyoiie  by  the  meat- 
tun  adopted.  Allpenoiuennffealntheiame 
business  within  the  preecribea  limit*  are  treat- 
ed alike  and  euUected  to  dmOar  restrictioiis. 

There  ia  do  force  in  the  objection,  thmt  an 
imwaiTaatable  discrimination  u  made  against 
persoQB  engaged  in  the  hwndzy  biuinesa,  be- 
cause persons  in  other  kinds  of  buBiness  ore  not 
required  to  cease  from  their  labors  during  the 
same  hours  at  nig^t.  TheremaybenorisBBat- 
tending  the  bosineaa  of  others,  certainly  not  as 
great  as  where  flres  are  comtutty  required  to 
carrrthemon.  The  apedflc  regulations  for  one 
»0]  kind  of  business,  which  be  necessary  for 
the  protection  of  the  public,  can  never  be  the 
just  ground  of  complaint  because  Uke  restric- 
tions are  not  imposed  upon  other  business  of  a 
different  kind.  The  discriminatloDS  which  are 
open  to  objection  are  those  where  persons  en- 
caged in  the  same  business  are  subjected  to  dif- 
ferent restrictions,  or  are  held  entitled  to  differ- 
ent privileges  under  the  same  conditions.  It  is 
only  then,  that  the  discrimination  can  be  said  to 
impair  that  equal  right  which  all  can  claim  in 
the  enforcement  of  the  laws. 

But  counsel  in  the  court  below  not  only  ob- 
jected to  the  fourth  section  of  tiie  ordinance  as 
discriminating  between  those  ragaged  in  the 
laundry  busineas  and  those  engaged  in  other 
bosinesa,  but  also  as  discriminating  between 
different  classes  engaged  in  the  laundry  busi- 
ness itself.  This  latter  ground  of  objection 
becomes  intelligible  only  by  reference  to  his 
brief,  in  which  we  are  informed  that  the  laim- 
dry  business,  besides  the  washing  and  Ironing 
of  clothes,  involves  the  fluting,  poiisbtDg,  hlue- 
ine  and  wringing  of  tbem;  and  that  these  are 
air  different  oranches,  requiring  separate  and 
skilled  workmen,  who  are  not  prohibited  from 
working  during  the  hours  of  mght.  This  flut- 
ing, pomhing,  blueing  and  wringing  of  clothes, 
it  seems  to  us,  are  incidents  of  the  general  busi- 
ness, and  are  embraced  within  its  prohibition. 
But  if  not  incidents,  and  they  are  outside  of  the 
prohibition,  it  is  because  there  Is  not  the  danger 
Rom  them  that  would  arise  from  the  contin- 
uous fires  required  in  washing;  and  it  is  not 
discriminating  legislation  in  any  invidious 
sense,  that  brooches  of  the  same  business  from 
whictk  danger  is  apprehended  are  prohibited 
during  certain  hours  of  the  n^ht,  whilst  other 
branches  involving  no  such  danger  are  per- 
mitted. 

The  objection  that  the  fourth  section  is  vdd 
on  the  ground  that  it  deprives  a  man  of  tiie  right 
to  work  at  aU  times,  is  equally  without  force. 
However  broad  the  right  of  everyone  to  follow 
such  calling  and  employ  his  time  as  he  may 
judge  most  conducive  to  his  Interests,  It  must  be 
exercised  subject  to  such  general  rules  as  are 
adc^rted  soeiely  for  tin  common  welfare, 
AU  sorts  m  restrictions  are  imposed  upon  the 
actions  1^  men,  notwithstanding  the  liberty 
which  is  guaranteed  to  each.  It  u  liberty  reg- 
)]  ulated  by  just  and  impartial  laws.  Parties,  for 
example,  are  free  to  make  any  contracts  th^ 
choose  for  a  lawful  purpose,  but  society  says 
what  contracts  shall  be  in  writing  and  what  may 
be  verbally  mode,  and  on  what  days  they  may 
be  executed,  and  how  long  they  may  be  en- 
forced if  their  terms  are  not  complied  with.  80, 
too,  with  the  hours  of  labor.  On  few  subjects 
has  there  been  nunre  t^aiatSon.   How  many 
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hours  shaD  constitute  a  day's  work  in  the  ab> 
sanoe  of  contract,  at  what  time  shops  in  our 
dtiee  shall  close  at  night,  are  constant  subjecta 
of  legislation.  Laws  setting  aside  Sunday  as  & 
day  of  rest  are  upheld,  not  from  any  right  of 
the  Government  to  legulate  for  the  promotion 
of  religious  observances,  but  from  its  right  to 
protect  aU  persons  from  the  physical  and  moral 
debasement  which  cornea  from  uninterrupted 
labor.  Suchlawshavealwaysbeendeemedoen- 
eflcent  and  merciful  laws,  especially  to  thf 
poor  and  dependent,  to  tiie  laborers  In  our  fa& 
tories  and  workshops  and  in  the  heated  rooms 
of  our  cities;  and  their  validity  has  been  su^ 
tained  by  the  highest  courts  of  the  Stetes. 

The  principal  objection,  however,  of  the  pe* 
tiUoner  to  the  ordinance  In  question  Is  founded 
upon  the  supposed  hostile  motives  of  the  snpa>* 
visors  in  paanng  it  The  petition  alleges  that  it 
was  adopted  owing  to  a  feeling  of  antipathy 
and  hatred  prevailing  In  the  City  and  Cotmty  of 
San  Francisco  against  the  subjects  of  the  Em- 
peror of  China  resident  therein,  and  for  th» 

Eurpose  of  compelling  those  engaged  In  the 
lundry  business  to  abandon  their  lawful  voca- 
tion, and  residence  there,  and  not  for  anysanr 
itary,  police  or  other  legitimate  purpose.  There 
is  nottung,  however,  In  the  language  of  the  cn^ 
dinance,  or  In  the  reoord  of  its  enactment,  which 
in  any  respect  tends  to  sustain  this  allegation. 
And  the  rale  ia  general,  with  reference  to  the 
enactments  of  all  legislative  bodies,  that  the 
courts  cannot  inquire  into  the  motives  of  the 
legislators  in  passing  them,  except  as  they  may 
be  discloeed  on  the  face  of  the  Acte,  or  inferable 
tzam  their  operation,  consid^ed  with  reference 
to  the  addition  ct  the  country  and  existing  Iw- 
lalation.  The  motives  of  the  legislators,  oonsid- 
ered  as  the  purposes  they  had  In  view,  will 
always  be  presumed  to  be,  to  accomplish  that 
which  follows  as  the  natural  and  reasonable 
effect  of  their  enactments.  Their  motives,  coo-  [711 
sidered  as  the  moral  indnoements  for  their  votes, 
will  vary  with  the  different  members  of  the  leg- 
islative body.  The  diverse  character  of  such 
motives,  and  the  impossibility  of  p^etrating 
into  the  hearto  of  men  and  ascertaining  the 
truth,  precludes  all  such  inquiries  as  impracti- 
cable and  futile.  And  in  the  present  case,  even 
if  the  motives  of  the  supervisors  were  as  alleged, 
the  ordinance  would  not  be  thereby  changed 
from  a  legitimate  police  r^ulation,  unless  in  its 
enforcement  it  is  made  to  operate  only  against 
the  class  mentioned;  and  of  this  th^  is  no 
pretense. 

It  fotloui  that  the  teteral  gueations  eert^ed' 
mutt  be  answered  in  tAe  negative  and  (A«  judg- 
ment be  a^firmect;  and  it  it  to  ordered, 

True  oopy.  Test: 

Jamesla.  UoKenner,  GleA,  Snp.  Court,  U.  8,. 

attea-iuu.&.fiaL 


DORSET  B.  W.  CARTER,  Appt., 
e. 

UABTHA  JANE  BURR,  Admrx.  of  a  a. 

BmtB,  Deceased. 

(See  8.  a,  Beporter*t  ed..  787-7:3.) 

Payme^  of  note,  is&fK  i»—tale  ef  note. 

with  a  third: 
note  when  due. 
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and  hold  It  unto  he  waa  paid,  a  payment  by  him  of 
the  amount  of  the  note  to  the  noider  who  Burren- 
dered  it  uncanceled,  1b  not  a  payment  of  the  note, 
but  a  aale  and  tmnater  of  the  note  to  such  person, 
and  does  not  release  or  pootpone  a  deed  of  trust, 
Vlven  as  seourltr  for  the  note. 

[No.  98.] 

Aryiuxi  Not.  t4,  i6.1884.  Decided  Mar.l6, 1885. 

APPEAXi  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
Tlie  history  and  facts  of  the  cose  appear  in 
the  opinion  of  the  court. 
Mr.  H.  O.  Claoffhton.  for  appellant. 
Metan.  W.  D.  DATidse  and  R.  Roaa 
Perry,  for  appellee. 

7S8]  CT'Aj^JiutiMWaite  delivered  the  o[to- 

lon  of  the  court: 

The  following  facts  are  either  conceded  by 
Doth  parties  or  Cully  established  by  the  evidence: 
Oq  the  29th  of  May,  1873,  Joseph  Daniels 
•Xiught  of  John  E.  Carter  certaii}  parts  of  lots 
1  and  34,  in  st^uare  614,  of  the  City  of  Wash- 
ington, for  wluch  be  paid  $4,000  cash  in  hand, 
and  gave  his  three  promissory  notes  for  $4,000 
each,  payable  respectively  fn  one,  two  and  three 
years  irom  date,  with  interest  at  the  rate  of  8* 
per  cent  per  annum.  The  notes  were  secured 
on  the  property  by  a  deed  of  trust  to  Dorscy 
E.  W.  Carter,  trustee.  "When  the  first  note  fell 
due,  in  1874,  Daniels  was  unable  to  meet  it,  and 
John  E.  Carter,  who  then  held  it,  pressed  him 
for  payment.  On  the  7th  of  July,  1874,  he  en- 
tered into  a  contract  with  Scth  A.  Tcrty,  by 
which  he  assigned  to  Terry  his  interest  in  what 
were  known  as  the  "Eight-hour  Law  Cases" 
and  the  "  Twenty  per  ceut  Cases,"  for  the  con- 
aideration  of  $10,000,  of  which  $5,000  was  paid 
In  hand,  and  the  remaining  $5,000  was  to  be 

Said  by  taking  up,  on  or  before  the  first  day  of 
eptember  then  next,  certain  notes  of  Daniels 
secured  by  a  deed  of  tnist  of  his  homestead. 
The  notes,  when  token  up,  were  to  be  bdd  by 
Terry  for  three  years  from  the  date  of  the  con- 
tract, if  the  "  Eight-hour  Law  "  and  "  Twenty 
per  cent "  cases  were  not  paid  before  that  time. 
If  the  cases  were  paid  within  the  three  years, 
the  notes  were  to  be  given  up  to  Daniels;  but  if 
not  BO  paid,  Terry  was  authorized  to  enforce 
their  collection  by  a  sale  of  the  property  covered 
1^  the  deed  of  trust. 

Amoug  the  notes  to  be  taken  up  by  Terry  un- 
der this  contract,  was  that  given  to  John  E. 
Carter  payable  one  year  after  date,  and  secured, 
with  the  other  two  notes,  by  the  deed  of  trust 
to  Dorsey  E.  W.  Carter.  In  order  to  comply 
with  the  contract,  Terry  was  under  the  oeccs- 
rity  of  borrowing  $8,000  from  C.  C.  Burr,  to  se- 
cure which,  he  agreed  to  pledge  the  Carter  note 
as  collateral  when  he  took  it  up. 

On  the  6th  of  May,  1874,  John  E.  Carter  left 
the  Daniels  note  with  the  Farmers'  and  Mechan- 
ics' National  Bank  of  Georgetown,  for  coUec- 
7891  ''"^^  when  it  fell  due.  The  note  remaned  in 
that  bank  until  August  39, 1874,  when  it  was 
returned  to  Carter  unpaid. 

Burr  did  not  have  the  money  on  the  first  of 
September  wbidk  be  bod  agreed  to  loan  Perry, 
but  he  cxpectodtoreceive  itsoon.  Perry,thcrc- 
fore,  arranged  with  the  Second  National  Bank 
of  Washington  to  advance  the  $3,000  for  a  few 
days  and  about  the  first  of  September  he  went 
to  the  store  of  Dorsey  E.  W.  Carter,  where 
John  E.  Carter  then  was,  and,  with  monqy  of 
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his  own,  paid  to  John  E.  Carter  all  that  wu 
due  on  the  note,  except  $S,000.  He  told  Carter 
if  he  woQld  call  at  the  Second  National  Bank  in 
the  course  of  the  day,  the  bank  would  pay  him 
that  sum.  Carter  then  gave  Tenr  the  note  un- 
canceled and  indorsed  in  bluik.  Ilie  note  shows 
only  one  indorsement  of  poyment,  and  that  ia  at 
follows:  "Interest  on  the  within  paid  to  Sep- 
tember 29,  1874." 

Terry,  after  he  got  the  note  from  Carter,  tnok 
It  to  the  Second  National  Bank  and  left  it  there, 
the  bank  agreeing  to  pay  Carter  the  $3,000 
when  he  called.  Carter  did  call  in  the  coum 
of  the  day  and  got  his  money.  A  few  days  aft- 
erwards Burr  went  to  the  bank,  paid  the  sum 
which  had  been  advanced  to  Carter,  and  took 
the  note  away.  No  entries  of  the  transaction 
were  made  on  the  books  of  the  bank;  but  Terry 
paid  the  interest  on  the  advance  mikde  by  the 
bank  from  the  time  the  money  was  given  to 
Carter,  until  it  was  repaid  by  Burr.  Terry  had 
not  paid  his  debt  to  Burr  when  the  decree  be- 
low was  rendered. 

After  the  first  note  had  got  In  this  way  into 
the  possession  of  Burr,  Dorsey  E.  W.  Carter 
obtained  from  John  E.  Carter,  the  second  Dan- 
iels note,  under  circumstances  which,  in  the 
opinion  of  the  court  below,  postponed  his  liea 
under  the  trust  deed  to  that  of  Natnaniel  Carusi, 
who  had  previously  bought  the  third  note  from 
John  E.  Carter.  The  court  at  special  tern 
found  that  the  note  held  by  Mrs.  Burr  had  been 
paid  and  canceled,  and,  after  finding  the  amount 
due,  Dorsey  E.  W.  Carter  andC^isi,  respect- 
ively, on  the  second  and  thbd  notes,  ordered  a 
sale  of  the  property  under  the  trust  deed,  and 
an  application  of  the  proceeds,  first,  to  the  pay- 
ment of  the  amount  due  Carusi,  and,  second,  of  [74( 
that  due  to  Dorsey  E.  W.  Carter.  From  this 
decree  Mrs.  Burr  appealed  to  the  general  term. 
Pending  that  appeal,  the  property  was  sold  un- 
der the  decree  of  the  court  in  spccbl  terra,  to 
Dorsey  E.W.  Carter  for  $8,090.  This  sale  was 
confirmed  in  special  term,  with  the  consent  of 
all  the  parties,  on  the  26th  of  November,  1878. 

The  appeal  of  Airs.  Burr  came  on  for  hear- 
ing ut  the  general  term,  and  on  the  23d  of  De- 
cember, IwO,  a  decree  was  entered  reversing 
the  decree  of  the  special  term  so  far  as  it  or- 
dered the  p^ment  of  the  proceeds  of  the  sale 
to  Dorscy  E.  W.  Carter,  aftor  satisfying  the 
amount  due  on  the  note  held  by  Nathaniel  Ca- 
rusi, in  preference  to  Mrs.  Burr,  and  directing 
that  Mrs.  Burr  be  "admitted  to  participate  to 
the  amount  of  $3,748.47  in  the  fund"  arising 
from  the  sale  to  Dorsey  E.  W.  Carter.  The 
court  fiuther  found  that,  after  the  decree  at 
special  term,  the  fund  in  court  had  been  dis- 
tributed, and  that  Dorscy  E.  W.  Carter  had  r» 
ceived  the  money  which  of  right  belonged  to 
Mrs.  Burr.  It  therefore  ordered  Carter  to  pay 
the  amount  belonging  to  Mrs.  Burr,  with  Inter- 
est from  the  date  of  tbc  decree.  From  this  de- 
cree in  favor  of  Mrs.  Burr,  Carter  took  the  pres- 
ent appeal.  None  of  the  parties  to  the  suit  are 
parties  to  the  ^>peal  except  Mrs.  Burr,  as  ad- 
nunistratriz  of  the  estate  of  her  deceased  bui- 
baod,  and  Dorsey  E.  W.  Carter. 

As  the  case  cornea  to  us,  the  only  question  to 
be  determined  is  whether  what  was  done  by 
John  E.  Carter  and  Terry,  when  Terry  got  pos- 
session of  the  note  now  held  by  Mrs.  Burr,  was 
a  payment  of  the  iaote  by  Daniela  to  Carter, 
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tbrough  Terry  as  the  agent  of  Daniel!),  or  a  snle 
axid  tniDoferof  the  note  hj  Carter  to  Terry.  Aa 
to  some  of  the  facts  connected  with  this  trans- 
action there  is  a  great  conflict  of  testimony,  but 
In  respect  to  those  which  are  to  our  mind's  con- 
trolling, there  ie  but  little,  if  any,  dispute. 

As  between  Terry  and  Daniels,  it  is  clear  the 
note  was  not  paid.  By  the  express  tcrnis  of 
their  agreenaent  Terry  waa  to  "take  up"  the 
note  from  Carter  and  hold  it  until  he  was  paid 
eitlier  by  the  "  Eight-hour  Law  "  and  "  Twen- 
ty per  cent"  cases,  or  otherwise.  If  not  paid 
in  three  years,  the  security  could  be  enforced. 
The  real  point  of  difference  is  as  to  the  under- 

,1]  standing  which  Carter  had  of  the  transaction. 
Did  he  take  the  money  supposing  the  note  was 
thereby  paid  and  canceled,  or  did  he  transfer 
the  note  to  Terry  to  be  held  by  him  until  paid 
bv  Daniels?  Upon  full  consideration  of  the  ev* 
iacnce,  we  tlilnh  it  was  the  intention  of  Carter 
to  transfer  the  note.  He  got  his  money  from  or 
through  Terry,  and  not  from  Daniels,  the  maker 
of  the  note.  He  had  been  pressing  Daniels  for 
payment,  but  without  succesH.  The  note  re- 
mained at  the  bank,  where  it  had  been  depos- 
ited for  collection,  until  within  two  days  of  the 
time  when,  under  the  arrangement  between  Ter- 
ry and  Daniels,  it  was  to  he  taken  up  by  Terry. 
Qirtcr  then  went  and  got  it  Into  his  own  pos- 
session. When  Terry  came  to  take  it  up  he  had 
not  money  enouch  to  pay  for  it  in  full.  He 
paid  what  he  had,  which  reduced  the  amount 
required  to  just  the  sum  Burr  bad  agreed  to  loan 
bim.  When  this  payment  wasmade,CartergaTe 
him  the  note  indorsed  in  blank,  without  cancel- 
lation in  whole  or  in  part,  on  the  understand- 
ing that  if  Carter  called  in  a  short  time  at  the 
bank  he  would  get  the  remaining  $3,000.  He 
did  so  call  and  got  bis  money.  Under  tbcse  cir- 
ctimsLmces,  wc  do  not  doubt  that  Carter  at  the 
Umc  fully  nndci-stood  the  arrangement  which 
had  been  made  twtwecn  Teny  and  Daniels,  and 
took  the  money  from  Terry  with  the  knowl- 
edge that  Terry  was  to  hold  It  until  paid  to  him 
by  Daniels.  From  the  fact,  too,  that  he  gave 
the  note  to  Terry,  indorsed  in  blank  and  uncan- 
celed, before  the  $S,000  was  paid,  we  are  satis- 
fied he  must  have  known  that  Terry  was  ex- 
pecting to  raise  the  money  upon  the  note  itself, 
ID  order  to  meet  the  balance  which  was  due  to 
him.  The  established  facts  on  tliis  branch  of 
the  case  are  entirely  inconsistent  with  the  idea 
that  the  note  waa  understood  by  any  of  the  par- 
ties to  have  been  canceled  by  the  payment  which 
Terry  maae,  or  caused  to  oe  made,  to  Carter; 
and  It  nowhere  appears  from  anything  in  the 
case,  that  Carter  either  demanded  or  received 
any  release  or  postponement  of  the  lien  which 
pertained  to  this  note. 

"We  do  not  understand  that  any  question  of 
distribntion,  as  between  the  appellant  and  ap- 
pellee, arises  upon  the  record.  The  special  term 
gave  Carusi.  the  holder  of  the  third  note,  a  pri- 

,8J  orlty  over  Dorsey  E.  W.  Carter,  on  account  of 
the  peculiar  circumstances  under  which  Carusi 
bought  hla  note  from  John  E.  Cailer.  That 
question  Is  not  brought  up  by  this  appeal,  as 
neither  Carusi  nor  his  representatives  have  been 
made  parties.  As  to  the  distribution  between 
Dorsey  E.  W.  Carter  and  Mrs.  Burr,  the  coun- 
sel for  the  appellant  admits  In  his  brief  that  the 
pro  rata  rule  was  followed  by  the  general  term, 
and  no  preference  given  to  Mrs.  Burr,  as  the 
lis  U.  &  U.  8.,  Book  2& 


holder  of  the  not«  first  falling  due.  This  cer- 
tainly Is  all  that  Carter  can  ask, 

7%0  deere$  at  tFie  General  Tmrm  it  aigtfmed. 

TrueoopT'.  Tost:  _  _ 

James  H.  UoKeoner,  Cterk,  Bufk  Oonrt,  U.  9. 


JOSEPH  DAYIE8,  ab  CIoxxbctob  or  Chicot 
CODHTT,  Abkadbab,  Fiff.  in  Err,, 

«. 

UNITED  STATES,  ex  tA.  AUSTIN  COB- 
BIN  BT  AL. 

(See  B.  C  Beporter^  ed.,  <8T-«89.) 

Dockeiing  of  cause — motion  (o^^lrm,  unitedwtlh 
motion  to  diemtm. 

1.  Tbe  dooketJnp  of  a  cause  by  the  defendant  In 
error,  in  advance  of  the  return  aay  of  the  writ,  does 
not  prevent  the  plalntllT  In  error  from  doing  what 
is  necessary,  wblie  tbe  writ  Is  In  life,  to  give  it  full 

2.  Under  tbe  rule  allowing  a  motion  to  affirm  to 
be  united  with  a  motion  to  dismiss,  tbe  motloa  to 
affirm  cannot  be  entertained  unless  there  appeait 
ontheraoord  at  least  some  color  of  rlffhttoadl^ 

[Na  828.3 

SubmitUd  Mar.  t,  1885.  Decided  Mar.  16, 1888. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas. 
The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court.   See,  also, 
tbe  report  of  the  opinion  on  a  [ffCTious  motion 
to  dismiss,  ante,  637. 

Motion  to  dismiss,  with  which  is  tmited  a  mo- 
tion to  affirm. 

Memt.  B.  C.  Brown,  E.  W.  Kimball.  C. 
P.  Redmond  and  W.  Hallett  Phillips,  for 
defendants  in  error,  in  support  of  motions: 

That  a  bond  is  necessary  to  perfect  an  appeal 
or  writ  of  error  is  expressly  ruled  in  Saoe  v. 
B.  R  Co.,  96  U.  S..  713  (XXIV.,  641).  and  in 
Nat.  Bk.  T.  OinaJia.  96  U.S.,  787  (XXIV.,  881). 

Davis  and  Qaines  are  not  entitled  to  prose- 
cute this  writ  of  error.  The  mandamua  to  tho 
County  Court  constituted  tbe  judgment;  the 
orders  on  the  rules  to  show  cause  against  the 
tax  collector,  clerk  and  other  officers,  were 
merely  in  enforcement  of  that  judgment.  The 
levy  and  collection  of  a  tax  is  not  only  an  en- 
tire thing,  although  accomplished  by  successive 
steps  aud  by  separate  ofhcials,  but  is  a  contin- 
uous transaction.  LaAetteOo.  Comrt.  v.  Motillon 
{ante,  698).  Surely  every  one  of  the  officials  of 
the  State  who  may  have  any  action  to  take  in 
the  aasassment,  collection  and  payment  of  the 
tax,  cannot  prosecute  a  separate  writ  of  error 
and  make  a  separate  "case"  here,  every  time 
there  is  a  levy  attempted  to  be  enforced  under 
the  writ  of  mandamtu. 
The  judgment  below  should  be  affirmed. 
Rignt  v.  Johnson  Oo.,  6  Wall.,  196  (78  U.  8., 
XVIli.,  776);  Amy  v.  Supervisort,  11  Wall., 
138  (78  U.  S.,  XX.,  102);  see,  also,  LabetU  ft>.v. 
Moulton  (ante,  69^;  Oherokee  Co.  Comrt.  v. 
»n,  109  U.  8.,  621  (XXVII..  1058);  J/wmt. 
Wiaiame,  104  U.  S.,  S56  (XXVL,  842). 

Mr.  A.  H.  Garland*  for  plainUff  In  encff, 
contra: 

In  the  absence  of  a  bond,  the  law  presumes 
the  Judge  who  dgned  the  citation  complied 
with  the  statute;  but  if  he  did  not^  and  the  de- 


73 


Digitized  by  Vw3 O OQ I C 


742-748 


SUFBBMB  OODBT  09  TBB  UhXTBD  StATXB. 


Oct.  TiMM, 


fendonts  m  ibenhy  prejudiced,  this  court  will 

now  permit  tlie  bond  to  be  given. 

Spear  on  Fed.  Jud'y,  560;  Martin  v.  Svnter, 
1  Wheat.,  804;  Davidson  v.  Lanier,  4  Wall., 
447  (71 U.  S..  XVUI..  877);  Sejfnuntr  t.  J^wr, 
6  WaU.,  m  (72  U.  S..  XVUL,  604). 

Mr,  Ohitf  Juttie6  W»ite  delivered  the  opin- 
ion of  the  court: 

This  Is  the  second  time  a  motion  has  been 
made  to  dismiss  this  cause.  The  ground  of  the 
present  motion  is,  that  the  security  required  by 
section  1000  of  the  Revised  Statutes  bos  never 
been  given.  AgtUnst  this,  it  is  shown  that  a 
tuparaedeat  bond  was  accepted  by  the  judge 
who  ^gued  the  citation,  on  the  8th  of  Apm, 
1881  The  judgment  brought  under  review  by 
the  writ  of  error  was  rendered  on  the  11th  of 
February,  1884.  The  writ  of  error  was  sued  out 
and  served  on  the  7th  of  March,  in  the  same 
year,  and  the  citation  was  also  signed  and  served 
on  that  day.  The  cause  was  duly  docketed 
in  this  court  by  the  defendant  in  error  on  the 
22d  of  March,  in  advance  of  the  return  day  of 
the  writ.  On  the  same  day  the  defendant  in 
error  filed  his  motion  to  dismiss  for  other  rea- 
sons than  that  now  relied  oo.  The  plaintiff  in 
emv  was  noUfled  that  the  moilbn  would  be 
presented  to  the  court  on  the  14th  of  Apri!. 
When  Uie  motion  was  filed  the  security  had  not 
been  given,  but  before  the  time  fixed  tor  hear- 
ing  it  was  tendered  in  proper  form  and  accepted. 
™     present  term  that  motion  was  over^ 

The  docketing  of  the  cause  by  the  defendant 
in  error,  in  advance  of  the  return  day  of  the 
writ,  did  not  prevent  the  plaintiff  in  error  from 
doing  what  was  necessary,  while  the  writ  was  in 
life,  to  ^ve  it  full  effect.  The  present  motion 
to  dismiss  is  therefore  overruled. 

The  original  rule  allowing  a  motion  to  affirm 
to  be  united  with  a  motion  to  dismiss  was  pro- 
mulgated May  8,  1876,  91  U.  S.,  vii.,«  and  in 
W7<iWv.  dwk,  99 U.  S.,C07  IXXV.  448],  de- 
dded  during  the  October  Term,  1878,  it  was 
ruled  that  the  motion  to  ofilrm  could  not  be  en- 
tertained, unless  there  appeared  on  the  record,  ut 
least  some  color  of  right  to  a  dismissal  This 
practice  Iius  been  steadily  adhered  to  ever  since, 
and,  in  our  opinion,  prevents  our  entertaining 
the  moUon  to  alBrm  m  this  cose.  TluU  motion 
it  eon$cquently  ditnied. 

Abner  Gatres,  as  Collector,  and  George  T. 
Wtlkinbon.  as  Clerk,  of  Chicot  County, 
P{ff:  in  Err.,  ^ 

Trb  UiTiTED  States,  «r  rd.  Austin  Oorbin 
etal. 

(See  8.  OL,  B^tpr^i  ed.,  087-689^ 

Meun.  W.  H.  PhllUps,  Ohas.  P.  Red* 
mond.  B.  C.  Brown  and  E.  W.  KlmbalU 

fur  motion. 

Mt.  a.  H.  Gairlandt  wpoaed. 

Motion  todisodaSfWitb  which  Is  united  amo- 
tion to  alBrm. 

Them  mo^m»  are  denied.  There  la  not  suf- 
ficient color  of  right  to  a  dismissal,  to  make  tt 
proper  for  us  to  entertain  a  moton  to  affirm. 

True  oopr.  Test: 

Jamei  B.  HcKenn^,  Oerk,  tlup.  Court,  V.  8. 

•Bee  Bulet,snt)d.<,bfc.lOLL.ed^oaL 
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E.  ICABT  6KEG0RT  m  u^,  F^.  in  Srr  , 

t. 

JOSEPH  W.  HARTLEY  ahd  REUBEN  R. 
TZNOLET. 

(Bee  8. 0.  Beporter*sed„  TC^Ttf.) 

BemoMl  df  eauKS— pefiMon  for  remotat,  «As» 
fite&—Qfktr  Mring  on  demvmr. 

1.  ABtateOtnirt  ta  DDtboundtonuTandBrltaiii* 
rMlction  over  a  suit,  untO  a  caae  k  made  wuab 
flhowB  that  the  peutuman  are,  la  iM.w,  eatltiM  ttt 
BL  nirnnv*].  Tbd  DieM  tiling  ot  m  pentlfm  Ip  mjt 
eaouKti,  UDlev,  Id  KHmeoUqa  with  we  notef  tM 
reootu.  It  staowi  on  In  fiwe  that  the  petJtlaiw  faa^ 
undet  LLe  itacuta,  tba  tight  to  take  tba  KB  1» 
aootber  tribuoaL 

s,  Under  th«  Aot  of  IbKdt  i^lSn^  oh.U7^n«.> 
IS  fifat,  bX  L..  471,  tbe  potttlDn  for  Temova]  moat  be- 
flloi)  at  or  before  tbe  terra  at  wblob  tbe  atnme  OOnJd 
be  flist  tried,  Qod  before  thft  trial;  tfaat^t^BnA 
ttnu  at  vbh-b  th«  cauBataJnlaw.b&iUn.  BabbM 
V.  Obrk,  m  u.  9.,  eHLandPullmsn  FdmCte 
V.  Sf'Kik,  anU  followed, 

8.  TberecanDDt-be»reni0V1llBftGraheHllwen% 
dcmumr  to  a  coiuplalnt,  on  ttiD  rrouod  UmA  it 
does  not  state  facte  aiifttct«ntto  ooasCttitCaBMH* 
oCJouoo.  AUerr.  Null,  111  U. 3- IBj, ■  9mu V 
V,1^7<nK]&.6.,  71],  toMowed. 

[No.  946.1 

SttbmtttadJkc  9,  iS44-  IkeidedMar.  16,  ISSS. 

F ERROR  to  the  Suiweme  Court  of  tbe  State 
of  Nebraska. 
Tbe  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Metart.  Charles  O.  Wbedon  and  /oAn  8. 
Qregory,  for  plaintiffs  in  error. 

Measra.  E.  E.  Brown,  W.  J,  Lamb  and 
Utomaa  ^an,  for  defendants  in  error. 

Mr.  GMtfJvatiee  Waite  delivered  the  opin- 
ion of  tbe  court: 

This  is  a  writ  of  error  to  reverse  a  judgement 
of  the  Supreme  Court  of  Nebraska,  on  tha 
single  groimd  that  tbe  Supreme  Court  decided 
that  the  District  Court  of  Lancaster  County  had 
jurisdiction  to  proceed  with  the  suit  after  a  pe< 
titioo  for  the  removal  thereof  to  the  Circuit  [7491 
Court  of  the  United  States  had  been  made  and 
aied  in  the  District  Court.  The  transcript, 
which  has  been  returned  with  the  writ,  is  evi- 
dently very  imperfect,  and  it  purports  to  contain 
onlv  a  part  of  the  record  below.  It  is  not  mi- 
thehticated  by  the  clerk  as  a  full  transcript,  and 
it  shows  on  its  face  that  much, which  la  impoi^ 
tant  to  a  correct  understanding  of  the  case,  nas 
been  omitted.  From  what  has  been  returned, 
however,  it  sufflcientiy  appears  that  the  suit  waa 
originfdly  brought  in  the  District  Coiut  of  Lan- 
caster Coun^by  MiloF.  Eellooig  agunst  Luke 
Lavender,  James  £.  Phillpot,  Jonn  S.  Qrw»T, 
E.  Mary  Gregory,  Thomas  J.  Cantion,  R.  F. 
Parshafi,  and  perhaps  some  others,  to  enforce 
the  specific  pcnonnanceof  a  contract  in  writing 
entered  into  on  the  80th  of  July,  1873,  between 
the  plaintiff  Edlogg  and  the  defendant  Laven- 
der for  tiie  sale  by  Lavender  to  Kellogg  of 
certain  lots  in  Lincoln,  Nebraska.  The  pnce  to 
be  paid  was  two  thousand  five  hundred  dollars. 
Of  this  amount  five  huudred  dollars  was  paid 
in  hand,  and  for  the  remalnhig  two  thousand 
EellOjE^  executed  two  notes  of  one  thousand 
dollars  each,  payable  to  tbe  order  of  Lavendi..-, 
one  on  the  first  day  of  May,  1873.  and  the  other 
on  the  first  day  of  May.  1874.  witii  interest 
at  the  rate  of  18  per  cent  per  annum.  At  what 
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time  the  mtt  wm  begtm  Dowhore  appean,  bnt 
an  amended  petition  waa  filed  on  tite  88a  of 
NoTember,  1^.  maUiu;  Joeepti  W.  Hartley. 
Seuben  R.  Tingle^  and  many  otheia,  parties. 
To  tlUfl  petltioQ  E^itley  filed  an  answer  and 
croRB  petition  on  the  second  of  December,  1870. 
Tlnrley  an  answer  on  the  first  of  December, 
1879,  and  Parshall  an  answer  and  cross  petition 
at  some  time  before  Mar  17. 1880.  The  answer 
and  cross  petition  of  Hartley  are  foimd  in  the 
leoord.  and  from  them  it  appears  that  lie 
daimed  and  songht  to  enforce  a  lien  on  the 
properQr  as  security  for  ibo  payment  of  money 
be  advuiced  Edlogv  to  aid  In  paying  the  note 
due  to  Lavender  inMay,  1878.  llie  answer  of 
Tlngley  and  the  answer  and  cross  petition  of 
I^uwall  are  not  copied  into  the  transcript  On 
the  17th  of  May,  1880,  the  two  Gregorys,  Lav- 
ender, Cantlon  and  Fliillpot  filed  demoirers  to 
Uie  answers  and  cross  petitions  of  Hartl^  and 
Par^iaU,  and  to  the  answer  ot  Tingley,  on  the 
ground  that  they  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  or  a  defense.  These 
!•**]  demurrers  were  heard  and  OTemiled  by  the 
court  on  the  17th  of  August,  1880,  and  thirty 
days  given  the  demurring  defendants  to  answer. 

At  the  ^e  of  the  filing  of  the  amended  pe- 
tition, tbe  title  to  the  property  was  in  JB. 
HuyOresory.  the  wife  of  J.  8.  Cbegory,  Lkt- 
eoder  haviDg  conveyed  ft  to  PhiUpot  and  Cant- 
kra  after  he  made  his  contract  with  Kellogg, 
and  they  having  afterwards  sold  and  convt^ed 
it  to  BIra.  Oregory.  On  the  88th  of  November, 
1879,  Mrs.  Oregorv  settled  all  matters  in  dispute 
with  Kellogg,  and  he  assigned  to  her  his  con- 
tract with  Lavender.  After  this  settlement,  on 
the  82d  of  September,  1880,  Mrs.  Clee«ory  filed 
her  answer  to  the  amended  petition,  m  which 
she  set  up  her  title  to  the  fwoperft^uid  bar  ad- 
justment of  the  controversy  with  Kellogg.  On 
the  87th  of  September,  1880,  Uvender,  Phillpot 
and  Cantlon  filed  their  answer  to  the  cross  peti- 
tion of  Hartley.  OntheSthof  November.  1880, 
leave  was  given  ParsbaU  and  Tingley  to  file 
ammded  answers  in  for^  dm,  and,  onthelSth 
of  December,  1880,  Psnhal]  md  file  his  answer 
and  cross  petition,  claiming  to  be  the  owner  of 
Kdlo^s  note  to  Lavmder  faJIlngdue  in  1874, 
and  asiung  to  enforce  a  Hen  on  the  property  for 
its  payment  At  the  same  time  Tingley  filed  his 
answer  and  cross  petition,  in  which  he  claimed 
an  interest  in  the  note  due  In  1874,  and  prayed 
affirmative  relief  in  his  own  behalf.  On  the  8d 
of  March,  1881.  Larender,  ndllpot,  Cantlon 
and  Mrs.  Orenory.  withleaveof  tbecourt,  filed 
a  Tvplj  to  toe  answer  and  cross  petition  of 
FarBhan.  On  the  88d  of  March,  1883,  leave 
was  granted  Tingley  to  amend  his  pleadings, 
and  to  Mrs.  Oregory  to  file  an  amended  answer 
Id  thirtv  days.  Mrs.  Oregory  did  file  her 
amended  answer  to  the  doas  pmtion  of  Hartiey 
on  the  17th  of  AmU,  188S;  and,  on  the  Iffth  of 
June  thereafter,  the  Oregoiya,  Lavender,  Cant- 
lon, Phillpot  and  Kellogg  presented  thdr  peti- 
tion for  tlie  removal  of  Uie  cause  to  the  Circuit 
Court  of  the  United  States.  That  petition,  so 
far  as  it  Is  material  to  the  question  now  under 
consideration,  is  as  follows: 

'  'Tour  petitioners  now  show  to  this  court  that 
^«  plalntiiS  herds,  Milo  F.  Kellogg,  is  a  dttzen 
of  the  State  of  ICssoari;  defendut  Thoa.  J. 
Cantlon  Is  a  dtlzen  of  the  State  of  Oolondo; 
C7451  defendant  ReviUe  P.  FlsnhaUlsadtlMa  of  the 
1UD.& 


State  of  Wtscondn:  defendant  J.  W.  Hartley 
is  a  dtlzen  of  the  State  of  Ohio;  and  that  de- 
fendants £.  Mazy  Oregory,  James  E.  Phillpot 
J.  S.  Oregory  and  Lake  Lavender  are  dtlzena 
of  tiie  State  of  Nebraska:  and  that  sild  Thoa. 
J.  Cantlon  and  Keville  E.  Parshall  wen  non- 
reddents  of  the  State  of  NelwaAs  at  the  com- 
mencement of  this  action. 

That  none  of  the  other  defendants  in  sdd 
cause  have  made  any  appearance  or  set  up  any 
claims  of  interest  In  the  cause  or  controvernr, 
and  that  the  defendants  named  herein  are  the 
only  ones  appearing  to  have  any  interest 
therein.  Your  petitioners  further  represent  that 
no  final  hearing  or  trial  of  said  cause  has  been 
had,  but  said  cause  is  now  pmding  for  trial  in 
this  court" 

Upon  the  presentation  of  this  petition,  the  Dis- 
trict Court  refused  to  surrender  Its  JurisdictitMi, 
and  the  petitioners  esxpted.  On  the  liOi  of 
November,  1882,  a  decree  was  entered  sustain- 
ing the  several  dalms  of  Earti^  and  Thiglc^y, 
and  establishing  liens  in  thdr  favor  on  the  prop- 
er^ in  dispute.  From  this  decree  the  Oregorys, 
Phillpot  Caution  and  Lavender  appealed  to  the 
Supreme  Court  of  the  State,  ana  assigned  for 
error  the  refusal  of  the  District  Court  to  sur- 
render Ito  jurisdicti<m  on  the  presentation  of  the 
petition  for  removal  Hie  Iranenie  Court  sns* 
talned  the  actiw  <tf  the  District  Court,  and  to 
review  that  decision  this  writ  of  error  waa 
brought 

To  our  minds  It  Is  very  dear  that  there  was 
no  error  In  the  rulings  of  the  «>urts  below  upon 
the  federal  question  Involved,  which  alone  can 
be  contidered  by  us.  The  District  Court  was 
not  hound  to  surrender  its  jurisdiction  until  a 
caselwasmade  which,  on  the  face  of  the  record| 
showed  that  the  petitioners  were,in  law,  entiUed 
to  a  removal.  The  mere  filing  of  a  petition  is 
not  enough,  unless,  when  taken  In  connection 
with  the  rest  of  the  record,  it  shows  on  its  face 
that  tlie  petitioner  has,  under  the  statute,  the 
right  to  take  the  suit  to  another  tribunal  B. 
^  €h.  T.  £oimtz.  104  V.  3.,  14rZZVL,  6401. 

The  Act  of  1876,  ch.  187, 18  Stat  at  L..  470. 
which  governs  this  case,  provides  that  the  peti- 
tion for  removal  must  be  filed  at  or  before  the 
term  at  which  the  cause  could  be  first  tried,  md  [74A1 
before  the  trial.  This  has  been  construed  to 
mean  the  first  term  at  which  the  cause  Is,in  law, 
biabic— the  first  term  in  which  the  cause  would 
stand  for  trial  if  the  parties  had  taken  the  usual 
steps  as  to  pleadings  and  other  preporations. 
Babmy.  dark.  iWU.  S.,  606j;tXVI..  SOT]; 
Falaes  Oar  O0.  v.  £^>eek[<mte,  9251.  It  has  also 
been  decided,  that  there  cannot  be  a  removal 
after  a  hearing  on  a  demurrer  to  a  complaint 
because  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  AUqi/  v.  Itott  [ante, 
4911;  SeAarf  T.  iMuJanU,  880].  Either  one 
of  these  ram  is  fatal  to  the  present  case.  If 
we  treat  the  suit  as  cnrigtnaUy  one  to  enforce  the 
liens  of  Hartiey  and  liiigley  upon  the  properQr 
as  security  for  the  payment  of  the  amounts  due 
them  respectively,  it  was  bi^n  when  their  re- 
spective answers  and  cross  petitions  claiming 
affirmative  rdief  were  filed,  and  this  was  cer- 
tainly not  later  than  December  18, 1880,  or  a 
year  and  a  half  before  the  petition  for  removal 
was  mesented.  Five  terms  of  the  court  had 
Msd,  at  dther  one  of  which  the  case  would 
m  hew  triable.  If  the  parties  had  taken  the 
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usual  Btepau  to  pleadings  and  raepanUloiu.  In 
fact,  more  than  a  year  had  eli^sed  txam  the 
time  the  Issues  had  actuallj  been  made  up  on 
the  pleadings  of  some  of  the  parties. 

Thea  again,  the  answers  and  cross  petitionB 
of  the  claimants  these  several  liens  are  to  be 
treated  as  their  petitions  for  relief  upon  their 
respective  causes  of  action.  The  answer  and 
cross  petition  of  Hartley,  the  original  anewes, 
ot  Tingley,  and  the  ori^^nal  answer  and  croefl 
petition  of  ParshaU,  were  all  demurred  to  ob 
the  17th  of  May,  1880,  and  the  demurrers  over- 
ruled, nearly  two  years  before  the  petition  for 
removal  was  fllecC  After  the  hearing  on  the 
demurrers  it  was  too  late,  under  our  decisions, 
to  ask  for  a  removal. 

Without  eontidaring  on^efihe  ofherMteticm 

ment  it  %ifflrmed, 
Trueoopr.  Test:  _ 
James  H.  M^:emHir*  Cleric,  Ba^.  Oaaxt,  JS.  B. 
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FOURTH  NATIONAL  BANE  OF  BT. 
e. 

A.  L.  STOUT  BT  AL..  as  Stout.  Unu  ft 
Tekplbi  et  al. 

(See  S.  0.,  Reporter "8  ed..  (tSi487J 

Juritdiciional  amount. 

Where  the  RppeUeca  have  separate  and  distinct  de- 
crees fD  tbelr  ta.vQT,  depeDdm^on  separate  and  dls- 
tlnot  olatme  upon  a  fund  Id  the  banas  of  a  tank.  If 
flie  reooverf  of  each  la  for  less  than  $5,000,  no  ap- 
peal  lies  to  thto  court,  although  the  fund  Is  a  maoh 

[No.ioaii 

BuhmiUed  Jan.  Xt,  1886.  Dedded  Mar.  16, 1885. 

APPE  Mj  from  the  Circuit  Court  of  the  United 
Slates  for  the  Eastern  District  of  Missouri. 
The  history  and  facts  of  the  caae  ai^tear  In 
the  opinion  of  the  court. 
On  motion  to  dismiss. 

Mam.  Frederick  N.  Jadaon,  Joba  H. 
Orenall  and  MHU  4  FUtaraft,  for  appeUeea, 

In  support  of  motion: 

The  case  of  £lbAtMd  v.  Bmith.  106  U.  S..  188 
(XXyil.,  166),  Is  decisive  of  the  case  at  bar. 

Bee,  also,  Rutnea  v.  StanteU,  100  U.  S..  808 
(SXVl.,  989);  KWn  v.  Marthatt,  106  U.  S.,  B88 
(XXVIL,  250);  Loan  <ft  T.  Oo.  v.  Waterman, 
108  U.  S.,  270  (XXVn.jll7);  Attorns  T.(W(- 
tmdm.  106  U.  S..  676  (XXVn.,99):  Tapper -v. 
Wise  (ante.  189). 

The  jurisdiction  rests  upon  the  amount  of 
each  Judgment  alone.   

Sferrill  v.  Petty,  16  Wall.,888(88U.8.,XXI., 
499);  Hilton  v.  Diekinton,  108  U.  8.,  165 
(XXVII.,  688):  Sehwed  t.  Bmiih  (tupra). 

Mr.  B.  D.  Lee,  for  appellant,  emlra. 

Mr.  Ohitf  Jiutiee  Waite  delivered  the  opin- 
ion of  the  court: 

This  was  a  suit  in  equity  begun  by  Stout, 
Hills  &  Co.,  judgment  creditors  of  the  Yeager 
Hilling  Company,  to  recover  from  the  Fourth 

NOTB-— Judflment  eredUon  may  uniU  in  a  credit- 
ora'MU.  BeenoCtte Hrenv.nnn,7SU.a. 0lWalL), 


National  Bank  their  pre  rata  ihara  of  oertola 

property  of  the  debtor  componv  which  was  in 
the  hands  of  the  Bank.  The  Bank  claimed  a 
superior  right  to  the  property,  and  denied  its 
liability  to  account  to  creditors  therefor.  Ttie 
only  questions  in  the  case,  as  made  by  the  bUl, 
were:  (1)  whether  the  Bank  held  the  proper^, 
or  the  oroceeds  thereof,  in  trust  im  the  ciedu> 
on  of  the  company;  and,  if  aoCQifWluit  waa  the 
prorata  share  of  ueooiudalnanta.  No  decree 
was  asked  for  any  more  than  this  share.  The 
BanlE,  in  its  answer,  did  not  seek  affirmative  n. 
lief. 

Upon  the  hearing,  the  court  found  that  the 
Bank  did  hold  certun  property  in  trust  for  the 
creditors,  and  sent  the  case  to  a  master  to  asoos 
tain  the  share  of  the  complainants  therein.  In 
the  interlocatoiT  decree  to  this  eflect,  leave  was 
given  other  cremtoia  to  Intervene  pro  intereite 
nto  for  the  recovery  of  their  n»pectiva  pro  rata 
shares  of  the  trust  property.  Upon  the  coming 
In  of  the  master's  report,  a  final  decree  was  en- 
tered: 

"  That  the  said  complainants  and  the  several 
Intenrenora  aeverallT  nave  and  recover  of  de- 
fendant, the  Fourth  National  Bank  of  St.  Louis, 
the  several  earns  herdnafter  stated,  being  the 
several  pro  rata  share^  aa  ascertained  by  the 
said  report  of  the  special  master  pro  hoc  tiee, 
in  the  assets  of  the  Yeager  Hilling  Company, 
heretofore  found  by  the  iDtcrtocutdiy  decree  [6C 
herein  of  October  SO,  1882,  to  have  been 
wrongfully  appropriated  by  said  Fourth  Na- 
tiooaiBank,  as  follows: 

Stout,  MUls  &  Temple  $8,591  83 

Kidder,  Peabody  &  Co   3.658  78 

B.  Hunter,  Craig  &  Co  1,072  26 

Anton  Euflke   749  66 

MBrchanta*  Bank  of  Canada   891  88 

The  Fint  National  Bank  of  Chicago.    627  41 

$8,990  60 

And  to  have  each  his  several  execution  there- 
for, with  his  costs." 

The  bill  was  also  dismissed  as  to  all  the  dfr 
fendants  except  the  Bank,  and  as  to  the  Bank 
except  to  the  extent  of  the  decree  in  favor  of  the 
several  creditors  as  above,  such  dismissal  being 
"  without  prejudice  to  any  claims  or  rights  and 
claims  of  any  defendant  as  against  each  other, 
connected  with  the  matters  set  forth  in  the  mas- 
ter's report" 

From  this  decree  the  Bank  appealed,  and  the 
appellees,  the  several  creditors  in  whose  fevor 
the  decree  was  rendered,  now  move  to  dismiss, 
because  the  ralue  of  the  matter  in  dispute  be- 
tween the  Bank  and  the  several  appeltoes  does 
not  exceed  $6,000. 

The  motion  is  granted  oo  the  authority  of 
SeaverY.BioOoa,  6  Wall.  208  [73  U.  %,  ZVIQ., 
5951,  and  Sehaed  v.  Smith,  106  U.  S.,  188 
rXXVII.,166].  The  appellees  have  separate  and 
distinct  decrees  in  their  otvordependine  on  sepa- 
rate and  distinct  claims.  If  none  of  the  other 
creditors  had  Intervened,  and  the  decree  had 
been  rendered  in  favor  of  Stout,Mills  &  Temple 
alone,  upon  their  bill  as  filed,  in  which  tiiey 
sought  to  recover  cmly  their  pro  rata  share  d 
the  assets  of  their  debtor  In  the  hands  of  the 
Bank,  It  certainly  could  not  be  claimed  that  aa 
appeal  would  lie,  if  their  recovery  was  for  leM 
lhaa  $B,000l  The  suit  wh  instituted,  not  for 
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the  whole  pxoperty  In  the  hands  of  the  Bank, 
but  onlT  for  toe  complainants' j»v  roto  share. 
After  ue  mdt  was  begun,  the  interroiing  cred- 
itots  were  allowed  to  come  in,  each  for  his  sep- 
arate share  of  the  assets.  On  their  interven- 
tion, the  ease  stood  precisely  as  it  would  If 
each  creditor  had  brought  a  separate  suit  for  his 
separate  share  of  the  fmid.  The  decree  in  favor 
of  the  several  creditors  has  precisely  the  same 
effect,  for  the  purposes  of  an  appod,  that  it 
wotildhare  if  renmred  in  such  separata  suits. 

Since  the  bOl  was  dismissed  as  to  the  other 
parts  of  the  case^  without  prejudice  to  the  rights 

lis  u.  s. 


of  the  defendants  among  tbemselves,  therepnt 
of  the  master  is  binding  on  Uke  parnes  on^  eo 
far  as  It  fixes  the  amouDto  due  the  serial  mp- 
pellees.  In  Its  effect,  the  decree  binds  no  am 
except  the  parties  to  the  apoeal,  in  respect  to 
the  right  of  the  sereral  ftppeueea  to  their  recov- 
ery. 

IHm<$ted, 

Tnieoopjr.  Test: 

James  H.  MeKenney.  GleA,  Bop.  Oonrt,  17.fll 
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